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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  u.S  C   1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1126  and  1137 

[DA-99-08  and  DA-99-07] 

Milk  in  the  Texas  and  Eastern  Colorado 
Marketing  Areas;  Suspension  of 
Certain  Provisions  of  the  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  Rule;  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Texas  and 
Eastern  Colorado  Federal  milk 
marketing  orders  (Orders  126  and  137) 
from  the  day  after  publication  m  the 
Federal  Register  until  implementation 
of  Federal  order  reform. 

The  suspensions  have  been  in  effect 
for  both  orders  for  some  time,  and  were 
e.xpected  to  become  unnecessarv  under 
the  provisions  of  the  final  rule 
establishing  the  consolidated  Southwest 
and  Centra]  orders  under  Federal  Milk 
Order  Reform, 

EFFECTIVE  DATE:  November  11.  1999. 
FOR  FURTHER  INFORMATION  CONTACT; 
Clifford  M,  Carman.  Marketing 
Specialist.  USDA/AMS/Dairy  Programs, 
Order  Formulation  Branch.  Room  2971. 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  [202]  720- 
9368.  e-mail  address: 
clifford.carman@usda.gov. 
SUPPLEMENTARY  INFORMATION;  Prior 
documents  in  this  proceeding: 
Notice  of  Proposed  Suspen.sion  (Texas): 
Issued  September  15.  1999;  published 
September  21.  1999  (64  FR  51083). 
Notice  of  Proposed  Suspension  (Eastern 
Colorado):  Issued  September  13.  1999: 
published  September  20,  1999  (64  FR 
50777). 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 


This  final  rule  has  been  re\newed 
under  Executive  Order  12988,  Civil 
Justice  Reform  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws,: 
regulations,  or  policies,  unless  thev 
present  an  irreconcilable  conflict  with 
this  rule 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.SC.  601-674).  provides  that 
administrati\'e  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
miposed  m  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretarv  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  f>r  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equitv  is 
filed  not  later  than  20  days  after  the  date 
Lif  the  entr\'  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  the 
Agricultural  Marketing  Ser\-ice  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairv  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dair\-  farms  are 
"small  businesses."  the  S500.000  per 
vear  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  mav 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 


collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  May  1999,  the  milk 
of  1.314  producers  was  pooled  on  the 
Texas  Federal  milk  order.  Of  these 
producers.  812  producers  were  below 
the  326,000-pound  production  guideline 
and  are  considered  small  businesses. 
During  May,  there  were  12  handlers 
operating  21  pool  plants  under  the 
Texas  order.  Four  of  these  handlers 
would  be  considered  small  businesses. 

For  the  month  of  June  1999,  the  milk 
of  203  producers  was  pooled  on  the 
Eastern  Colorado  milk  order.  Of  these 
producers,  105  were  below  the  326,000- 
pound  production  guideline  and  are 
considered  small  businesses.  For  June 
1999,  there  were  eight  handlers 
operating  pool  plants  under  the  Eastern 
Colorado  milk  order.  Of  these  handlers, 
five  are  considered  small  businesses.    - 

This  rule  suspends  portions  of  the 
pool  plant  and  producer  milk 
definitions  under  the  Texas  order.  The 
suspension  lessens  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  assure  that  dairy 
farmers  will  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

In  addition,  this  rule  suspends 
portions  of  the  producer  definition 
under  the  Eastern  Colorado  order, 
making  it  easier  for  a  cooperative 
association  to  qualify  milk  for  pooling 
under  the  order.  The  suspension  lessens 
the  regulatory  impact  of  the  order  on 
certain  milk  handlers  and  would  tend  to 
ensure  that  dairy  farmers  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  orders  regulating  the 
handling  of  milk  in  the  Texas  and 
Eastern  Colorado  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Regi.ster  on 
September  20,  1999  (64  FR  5077  7) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  Eastern 
Colorado  order,  and  on  September  21, 
1999  (64  FR  51083)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  Texas  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 


61200      Federal  Register/ Vol.  64,  No.  217 /Wednesday,  November  10,  1999 /Rules  and  Regulations 


thereon.  No  ((iinmcnts  on  either 
proposed  suspension  were  received. 

After  consideration  of  all  relevant 
matt>rial.  including  the  proposals  in  the 
notirps  and  othtT  available  information, 
it  is  hereby  found  and  determined  that 
fnim  the  day  after  publication  of  this 
rule  in  the  Federal  Register  until 
iniplcnifntatinn  of  Federal  order  reform, 
the  toUnvving  provisions  of  the  Texas 
and  Eastern  Colorado  orders  do  not  tend 
to  effectuate  the  declared  policy  of  the 
.-\ct: 

1    hi  i^  1126  7(d)  introductory  text,  the 
vviirds  "during  the  months  of  February 
through  luly"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

2.  In  §  n26.7ie)  inU-oductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  recei\>''d  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c).  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form 
of  a  bulk  fluid  niilk  product  at  pool 
plants  described  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
assnciati(m  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

i.  In  §  1126. 13(e)(1),  the  words  "and 
further,  during  each  of  the  months  of 
September  through  lanuary  not  less  than 
l.T  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant". 

4.  In  §  1126.1.3.  paragraph  (e)(2). 

5.  In  §  1126.13(e)(3).  the  sentence 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  by 
the  plant  operator:" 

6  In  1^  1137.l2(aK2).  the  words  "from 
whom  at  least  three  deliveries  of  milk 
are  received  during  the  month  at  a 
distributing  pool  plant";  and  in  the 
second  sentence  "30  percent  in  the 
months  of  March.  April.  May.  June,  July, 
and  December  and  20  percent  in  other 
months  of.  and  the  word 
"distributing". 

Statement  of  Consideration 

Suspension  of  the  provisions  for  an 
indefinite  period  (until  implementation 
of  Federal  order  reform)  is  necessary 
because  implementation  of  the  11 
consolidated  orders  under  Federal  order 
reform  has  been  delayed  by  judicial 
action.  The  Final  Rule  containing  the  11 
consolidated  orders  was  issued  August 
23,  1999,  and  published  September  1, 
1999  (64  FR  47898).  A  Delay  of  Effective 
Date  rule  was  issued  September  30, 


1999,  and  published  October  5,  1999  (64 
FR  53885). 

For  the  Texas  order,  this  rule 
reinstates  a  suspension  that  expired  July 
31,  1999,  of  portions  of  the  pool  plant 
and  producer  milk  definitions  under  the 
Texas  order.  The  rule  will  be  in  effect 
from  the  day  after  publication  of  the 
suspension  in  the  Federal  Register  until 
the  implementation  of  Federal  order 
reform  is  completed.  The  action 
suspends:  (1)  The  60  percent  delivery 
standard  for  pool  plants  operated  by 
cooperatives:  (2)  the  diversion 
limitation  applicable  to  cooperative 
associations;  (3)  the  limits  on  the 
amount  of  milk  that  a  pool  plant 
operator  may  divert  to  nonpool  plants: 
(4)  the  shipping  standards  that  must  be 
met  by  supply  plants  to  be  pooled  under 
the  order;  and  (5)  the  individual 
producer  performance  standards  that 
must  be  met  in  order  for  a  producer's 
milk  to  be  eligible  for  diversion  to  a 
nonpool  plant. 

Tne  order  provides  for  regulating,  as 
a  supply  plant,  a  plant  that  each  month 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
sets  the  shipping  standard  at  15  percent 
of  the  plant's  milk  receipts  during 
August  and  December  and  50  percent  of 
the  plant's  receipts  during  September 
through  November  and  January.  In 
addition,  the  order  provides  that  a  plant 
that  is  pooled  as  a  supply  plant  during 
each  of  the  immediately  preceding 
months  of  September  through  January 
may  be  pooled  under  the  order  during 
the  following  months  of  February 
tfirough  July  without  making  qualif\'ing 
shipments  to  distributing  plants  The 
requested  action  would  suspend  these 
performance  standards,  but  only  for 
supply  plants  that  were  regulated  under 
the  Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  permits  a  cooperative 
association  plant  located  in  the 
marketing  area  to  be  a  pool  plant  if  at 
least  60  percent  of  the  producer  milk  of 
members  of  the  cooperative  association 
is  physically  received  at  pool 
distributing  plants  during  the  month.  In 
addition,  a  cooperative  association  may 
divert  to  nonpool  plants  up  to  one-third 
of  the  amount  of  milk  that  the 
cooperative  causes  to  be  physically 
received  diu-ing  the  month  at  handlers' 
pool  plants,  and  the  operator  of  a  pool 
plant  may  divert  to  nonpool  plants  not 
more  than  one-third  of  the  milk  that  is 
physically  received  during  the  month  at 
the  handler's  pool  plant.  This  action 
suspends  the  60  percent  delivery 
standard  for  plants  operated  by  a 
cooperative  association  and  removes  the 
diversion  limitations  applicable  to  a 


cooperative  association  and  to  the 
operator  of  a  pool  plant. 

The  order  also  specifies  that  some 
milk  of  each  producer  must  be 
physically  received  at  a  pool  plant  in 
order  for  anv  of  the  producer's  milk  to 
be  eligible  for  diversion  to  a  nonpool 
plant.  During  the  months  of  September 
through  January,  15  percent  of  a 
producer's  milk  must  be  received  at  a 
poo!  plant  for  the  remainder  to  be 
eligible  for  diversion.  This  rule 
suspends  these  requirements. 

Tne  reinstatement  of  the  suspension 
was  requested  by  DFA.  a  cooperative 
association  that  represents  a  substantial 
number  of  dairy  farmers  who  supply  the 
Texas  market.  "The  cooperative  stated 
that  marketing  conditions  have  not 
changed  materially  since  the  prinisions 
were  initially  suspended,  prior  to  1990, 
and  therefore  should  be  suspended  until 
restructuring  of  the  Federal  order 
program  is  implemented  as  mandated  in 
the  1996  Farm  Bill. 

The  cooperative  stated  that  the 
reinstatement  of  the  suspension  is 
necessary  to  assure  that  dairy  farmers 
who  have  historically  supplied  the 
Texas  market  will  have  their  milk 
priced  under  the  Texas  order.  In 
addition.  DFA  maintains  that  the 
suspension  will  provide  handlers  the 
flexibility  needed  to  move  milk  supplies 
in  the  most  efficient  manner  and  to 
eliminate  costly  and  inefficient 
movements  of  milk  that  would  be  made 
solely  for  the  purpose  of  pooling  the 
milk  of  dairy  farmers  who  have 
historically  supplied  the  market.  No 
comments  opposing  the  suspension 
were  received. 

Implementation  of  the  consolidated 
Southwest  order,  which  contains 
provisions  that  would  accommodate  the 
market's  current  conditions,  was  to  have 
taken  place  on  October  1.  1999 
Implementation  of  that  final  rule  has 
been  delayed  by  judicial  action,  and 
continued  suspension  of  the  Order  126 
provision  is  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
the  markets  will  continue  to  have  their 
milk  pooled  under  the  order. 

Accordingly,  the  suspension  is  found 
to  be  necessary  for  the  purpose  of 
assuring  that  producers'  milk  will  not 
have  to  be  moved  in  an  uneconomic  and 
inefficient  manner  to  assure  that 
producers  whose  milk  has  long  been 
associated  with  the  Texas  marketing 
area  will  continue  to  benefit  from 
poolino  and  pricing  under  the  order. 

For  the  Eastern  Colorado  order,  this 
rule  suspends  a  portion  of  the  producer 
definition  to  enable  a  cooperative 
association  to  more  easily  qualify  milk 
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for  pooling  under  the  order  until 
implementation  of  Federal  Order 
Reform.  The  language  suspended 
requires  the  milk  of  cooperative 
association  members  to  "touch  base"  at 
pool  distributing  plants  at  least  3  times 
per  month  to  be  eligible  for  diversion. 
In  addition,  language  limiting  the 
quantity  of  milk  diverted  to  nonpool 
plants  by  cooperative  associations  to  30 
percent  in  the  months  of  March  through 
July  and  December,  and  to  20  percent  in 
other  months  of  the  quantity  received  at 
pool  distributing  plants  is  suspended  so 
that  the  effective  Imiit  on  diversions 
becomes  50  percent  of  the  total  milk 
pooled  by  cooperatives. 

Continuation  of  the  Eastern  Colorado 
suspension  that  expired  on  August  31. 
1999,  was  requested  by  DFA,  a 
cooperative  association  which 
represents  nearly  all  of  the  dairv  farmers 
who  supply  the  Eastern  Colorado 
market.  DFA  contended  that  milk  from 
some  producers  is  required  everv  day  of 
the  month  in  order  to  meet  market 
demands,  while  milk  from  some  other 
producers  is  required  most  davs  of  the 
month  and  milk  from  a  few  producers 
is  required  only  a  few  davs  each  month 
to  meet  market  demands.  DFA  asserted 
that  with  the  suspension  in  place  the 
market  can  be  ser\-ed  in  the  most 
efficient  manner  possible  because  milk 
required  by  the  market  onlv  a  few  days 
each  month  can  maintain  association 
with  the  market  without  being  required 
to  be  delivered  to  pool  distributing 
plants  each  month.  DFA  projected  that, 
without  the  suspension,  inefficient  and 
costly  movements  of  milk  would  have  to 
be  made  to  maintain  the  pool  status  of 
producers  who  historicallv  have 
supplied  the  market.  No  comments 
opposing  the  suspension  were  received. 

Implementation  of  the  consolidated 
Central  order,  which  contains 
provisions  that  would  accommodate  the 
market's  current  conditions,  was  to  have 
taken  place  on  October  1.  1999, 
Implementation  of  that  final  rule  has 
been  delayed  by  judicial  action,  and 
continued  suspension  of  the  Order  137 
provision  is  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
the  markets  will  continue  to  have  their 
milk  pooled  under  the  order. 

Accordingly,  the  suspension  is  found 
to  be  necessarv'  for  the  purpose  of 
assuring  that  producers'  milk  will  not 
have  to  be  moved  in  an  uneconomic  and 
inefficient  manner  to  assure  that 
producers  whose  milk  has  long  been 
associated  with  the  Eastern  Colorado 
marketing  area  will  continue  to  benefit 
from  pooling  and  pricing  under  the 
order. 


It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  areas,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dair\'  farmers  who 
have  historically  supplied  the  markets 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date:  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  fde  written 
data,  views  or  arguments  concerning 
this  suspension.  No  corrmients  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Parts  1126  and 
1137 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  1126  and  1137 
are  amended  as  follows  for  the  period 
from  the  day  after  publication  of  this 
rule  in  the  Federal  Register  until 
implementation  uf  Federal  order  reform. 

1.  The  authority  citation  for  7  CFR 
Parts  1126  and  li37  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1126— MILK  IN  THE  TEXAS 
MARKETING  AREA 

§  11 26.7     [Suspended  in  part] 

2.  In  §  1 126.7id)  introductory  text,  the 
words  "during  the  months  of  Februarv 
through  luly"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section"  are 
suspended. 

3.  In  §  1126.7(e)  introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  phvsicallv 
received  during  the  month  in  the  form 
of  a  bulk  fluid  milk  product  at  pool 
plants  described  m  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested"  are  suspended. 


§1126.13     [Suspended  m  part] 

4.  In  «i  1 12b.l3iejUJ,  the  words  "and 
further,  during  each  of  the  months  of 
September  through  January  not  less  than 
15  percent  of  the  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant"  are 
suspended. 

5.  In  §  1126.13,  paragraph  (e)(2)  is 
suspended  in  its  entirety. 

6.  In  §  1126.13(e)(3).  the  sentence 
"The  total  quantity  of  milk  so  diverted 
during  the  month  shall  not  exceed  one- 
third  of  the  producer  milk  physically 
received  at  such  pool  plant  during  the 
month  that  is  eligible  to  be  diverted  bv 
the  plant  operator;"  is  suspended. 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

§1137.12     [Suspended  in  part] 

7.  In  §  1137.12(a)(1),  the  words  "from 
whom  at  least  three  deliveries  of  milk 
are  received  during  the  month  at  a 
distributing  pool  plant":  and  in  the 
second  sentence  "30  percent  in  the 
months  of  March.  April.  May,  June,  July, 
and  December  and  20  percent  in  other 
months  of,  and  the  word  "distributing" 
are  suspended. 

Dated:  November  3,  1999. 

F.Tracy  Schonrock, 

Acting  Deputy  Administrator.  Dairy 
Programs. 

(PR  Dor:  99-29317  Filed  11-9-99;  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1131  and  1138 
(DA-99-05  and  DA-99-09) 

Milk  in  the  Central  Arizona  and  New 
Mexico-West  Texas  Marketing  Areas: 
Suspension  of  Certain  Provisions  of 
the  Orders 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments;  suspension. 

SUMMARY:  This  document  suspends 
certain  provisions  of  the  Central 
Arizona  (Order  131)  and  New  Mexico- 
West  Texas  (Order  138)  Federal  milk 
marketing  orders  from  the  day  after 
publication  in  the  Federal  Register  until 
implementation  of  Federal  order  reform. 

"The  suspensions  have  been  in  effect 
for  both  orders  for  periods  beginning  in 
1995  in  Central  Arizona  and  1993  in 
New  Mexico-West  Texas  at  the  request 
of  cooperatives  representing  nearly  all 
of  the  producers  in  Order  131  and  most 
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of  the  producers  in  Order  138.  and  were 
expected  to  become  unnecessary  under 
tht'  provisions  of  the  final  rule 
establishing  the  Arizona-Las  Vegas  and 
Southwest  orders  under  Federal  Milk 
Order  Reform. 
DATES:  Effective  date:  November  11. 

1 '(')!-) 

COMMENTS:  Comments  are  due  by 
lanuarv  10,  2000. 

ADDRESSES:  Comments  (two  copies) 
should  be  sent  to  USDA/AMS/Dairy 
Programs.  Order  Formulation  Branch, 
Room  2971,  South  Building,  P.O.  Box 
q64,56,  Washington.  DC  20090-6456. 
.Xdvance.  unofficial  copies  of  such 
((imments  may  be  faxed  to  (202)690- 
0532  or  p-mailed  to  OFB— FMMO — 
CiommentsGiusda.gov.  Reference  should 
be  made  to  the  title  of  the  action  and 
(li)(  ket  numhf^r 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman.  Marketing 
Specialist.  USDA/AMS/Dairy  Programs. 
Order  Formulation  Branch.  Room  2971, 
South  Building.  P  O.  Box  96456, 
Washington.  DC  20090-6456.  (202)  720- 
9368.  e-mail  address 
ch fford, carman 5usda  gov 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 
Notice  of  Proposed  Suspension  (Central 

Arizona):  Issued  July  9,  1999; 

published  July  15,  1999  (64  PR 

38144). 
Suspension  of  Certain  Provisions 

(Central  Arizona):  Issued  September 

13.  1999;  published  September  20. 

1999  (64  FR  50748). 

The  Department  is  issuing  this 
interim  final  rule  in  conformance  with 
Executive  Order  12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Civil  lustice  Reform.  This  rule  is  nut 
intended  to  have  a  retroactive  effect. 
This  nde  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
.Vgreement  Act  of  1937,  as  amended  (7 
L'  S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  fde  suit  in 
court  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  tn  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition  The  Act  provides  that  the 


district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000.  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,  ■  the'S500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  September  1999,  101 
dairy  farmers  were  producers  under 
Order  131.  Of  these  producers  seven 
were  considered  small  businesses.  For 
the  same  month,  five  handlers  were 
regulated  under  Order  131.  Three  of 
these  handlers  were  considered  small 
businesses. 

Eighty-nine  dairy  farmers  were 
producers  under  Order  138  for  the 
month  of  May  1999.  Twenty-six  of  these 
producers  were  considered  small 
businesses.  Three  handlers  operating 
five  pool  plants  were  regulated  under 
Order  138  during  the  month  of  May 
1999.  One  of  these  handlers  was 
considered  a  small  business. 

For  the  Central  Arizona  order,  this 
interim  final  rule  suspends  the 
requirement  that  a  cooperative 
association  ship  at  least  50  percent  of  its 
receipts  to  other  handler's  pool  plants  to 
maintain  the  pool  status  of  a 
manufacturing  plant  operated  by  the 
cooperative.  This  rule  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairv  farmers  will  continue  to  have  their 


milk  priced  under  Order  1 31  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing.  This  rule  will  not 
result  in  any  additional  regulatory 
burden  on  handlers  in  the  Central 
Arizona  marketing  area  since  this 
provision  has  been  suspended  for  much 
of  the  time  since  April  1 995. 

For  Order  138,  this  rule  suspends;  (1) 
The  requirement  that  milk  diverted  to  a 
nonpool  plant  be  considered  a  receipt  at 
the  distributing  plant  from  which  it  was 
diverted;  (2)  the  requirement  that  a 
cooperative  association  deliver  at  least 
35  percent  of  its  milk  to  pool 
distributing  plants  in  order  to  pool  a 
plant  that  the  cooperative  operates 
which  is  located  in  the  marketing  area 
and  is  neither  a  distributing  plant  nor  a 
supply  plant;  (3)  the  requirement  that  a 
producer  deliver  one  day's  production 
to  a  pool  plant  during  the  months  of 
September  through  lanuarv  to  be 
eligible  to  be  diverted  to  a  nonpool 
plant;  (4)  the  provision  that  limits  a 
cooperative's  diversions  to  nonpool 
plants  to  an  amount  equal  to  the  milk 
it  caused  to  be  delivered  to  and 
phvsically  received  at  pool  plants 
during  the  month;  and  (5)  the  provision 
that  excludes  from  the  pool,  milk 
diverted  from  a  pool  plant  to  the  extent 
that  the  diverted  milk  would  cause  the 
plant  to  lose  its  status  as  a  pool  plant. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  Order  138  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
This  rule  will  not  result  in  any 
additional  regulatory  burden  on 
handlers  in  the  New  Mexico-West  Texas 
marketing  area  since  most  of  the 
provisions  suspended  by  this  action 
have  been  suspended  sinc;e  1993. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Arizona  and  New 
Mexico-West  Texas  marketing  areas. 

After  consideration  of  all  relevant 
material,  it  is  hereby  found  and 
determined  that  from  the  day  after 
publication  of  this  rule  in  the  Federal 
Register  until  implementation  of 
Federal  order  reform,  the  following 
provisions  of  the  Central  Arizona  and 
New  Mexico-West  Texas  orders  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  §  1131.7(c).  the  words  "50 
percent  or  more  of.  "(including  the 
skim  milk  and  butterfat  in  fluid  milk 
products  transferred  from  its  own  plant 
pursuant  to  this  paragraph  that  is  not  in 
excess  of  the  skim  milk  and  butterfat 
contained  in  member  producer  milk 
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actually  received  at  such  plant)",  and 
"or  the  previous  12-month  period 
ending  with  the  current  month". 

2.  In  §1138. 7(a)(1),  the  words 
"including  producer  milk  diverted  from 
the  plant". 

3.  In  §  1138.7(c)  introductory  text,  the 
words  '35  percent  or  more  of  the 
producer". 

4.  In  §  1138.13.  paragraphs  (d)(1),  (2), 
and  (5). 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  USDA/ 
.-\M,S/Dairy  Programs,  Order 
Formulation  Branch.  Room  2971.  South 
Building.  PO  Bo.x  96456.  Washington. 
DC  20090-6456.  by  the  60th  day  after 
publication  of  this  notice  in  the  Federal 
Register 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  Dairv 
Programs  during  regular  business  hours 
{7  CFR  1.27(b)). 

Statement  of  Consideration 

This  rule  continues  suspension  of 
certain  provisions  of  the  Central 
.\rizona  and  New  Mexico- West  Texas 
Federal  milk  orders  until 
implementation  of  Federal  order  reform. 
For  Central  .\rizona,  the  suspension 
removes  the  requirement  that  a 
cooperative  association  operating  a 
manufacturing  plant  in  the  marketing 
area  must  ship  at  least  50  percent  of  its 
milk  supply  during  the  current  month 
or  for  the  12-month  period  ending  with 
the  current  month  to  other  handlers' 
pool  plants  to  maintain  the  pool  status 
of  its  manufacturing  plant. 

Suspension  of  the  requirement  for  an 
indefinite  period  (until  implementation 
of  Federal  order  reform)  is  necessary 
because  implementation  of  the  11 
consolidated  orders  under  Federal  order 
reform  has  been  delayed  by  judicial 
action.  The  Final  Rule  containing  the  11 
consolidated  orders  was  issued  August 
23.  1999,  and  published  September  1, 
1999  (64  FR  47898).  A  Delay  of  Effective 
Date  rule  was  issued  September  30. 
1999,  and  published  October  5.  1999  (64 
FR  53885). 

Continued  suspension  of  the  Order 
131  provision  was  requested  by  United 
Dairv'men  of  Arizona  (UDA).  a 
cooperative  association  that  represents 
nearly  all  of  the  dairy  farmers  who 
supply  the  Central  Arizona  market. 
UDA  stated  that  the  pool  status  of  its 
manufacturing  plant  is  threatened  if  the 
suspension  is  not  reinstated,  and  that 
the  same  marketing  conditions  that  have 
warranted  the  suspension  of  the 
provision  during  the  past  four  vears  still 
exist.  UDA  maintained  that  members 


who  increased  their  milk  production  to 
meet  projected  demand  of  fluid 
handlers  for  distribution  into  Mexico 
continue  to  suffer  the  adverse  impact  of 
the  collapse  of  the  Mexican  peso. 
Absent  continuation  of  the  suspension, 
UDA  projects  that  costly  and  inefficient 
movements  of  milk  would  have  to  be 
made  to  maintain  the  pool  status  of 
producers  who  have  historically 
supplied  the  market  and  to  prevent 
disorderly  marketing  in  the  Central 
Arizona  marketing  area. 

A  review  of  current  marketing 
conditions  in  the  Central  Arizona 
marketing  area  indicates  that,  absent 
continuation  of  the  suspension,  the  pool 
plant  status  of  UDA's  manufacturing 
plant  will  not  be  maintained.  Thus, 
costly  and  inefficient  movements  of 
milk  would  have  to  be  made  to  maintain 
pool  status  of  producers  who  have 
historically  supplied  the  market  and  to 
prevent  disorderly  marketing  in  the 
Central  Arizona  marketing  area. 
Therefore,  the  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
Central  Arizona  marketing  area  will 
continue  to  benefit  from  pooling  and 
pricing  under  the  order.  In  addition, 
suspension  of  these  provisions  until 
implementation  of  Federal  order  reform 
will  ensure  that  disorderly  marketing 
conditions  that  may  result  from  these 
provisions  do  not  negatively  impact 
producers  in  the  future  as  these 
provisions  have  been  modified  in  the 
Federal  order  reform  regulatory 
language. 

For  Order  138,  the  suspension 
removes  the  requirement  that  milk 
diverted  to  a  nonpool  plant  be 
considered  a  receipt  at  the  distributing 
plant  from  which  it  was  diverted,  that 
a  cooperative  must  deliver  at  least  35 
percent  of  its  milk  to  pool  distributing 
plants  in  order  to  pool  a  plant  that  the 
cooperative  operates  which  is  located  in 
the  marketing  area  and  is  neither  a 
distributing  plant  nor  a  supply  plant, 
that  a  producer  must  deliver  one  day's 
production  to  a  pf)ol  plant  during  the 
months  of  September  through  Januarv'  to 
be  eligible  to  be  diverted  to  a  nonpool 
plant,  that  a  cooperative  association's 
diversions  to  nonpool  plants  be  limited 
to  an  amount  equal  to  the  milk  the 
cooperative  causes  to  be  delivered  to 
and  physically  received  at  pool  plants 
during  the  month,  and  that  milk 
diverted  from  a  poo!  plant  be  excluded 
from  pool  milk  to  the  extent  that  it 
would  cause  the  plant  to  lose  its  status 
as  a  pool  plant. 


Continued  suspension  of  the  New 
Mexico-West  Texas  provisions  was 
requested  by  Dairy  Farmers  of  America, 
Inc,  (DFA),  a  cooperative  association 
that  represents  the  largest  volume  of 
milk  marketed  imder  Order  138,  The 
cooperative  stated  that  marketing 
conditions  have  not  changed  since  the 
provisions  were  suspended  in  1993  and 
therefore  the  suspension  should  be 
continued  until  implementation  of  the 
consolidated  Southwest  order  under 
Federal  order  reform  since  the 
provisions  of  the  consolidated  order 
reflect  current  industry  needs. 
Implementation  of  that  final  rule  has 
been  delayed  by  judicial  action,  and 
continued  suspension  of  the  Order  138 
provisions  is  necessary-  to  prevent 
uneconomical  and  inefficient 
movements  of  milk  and  to  ensure  that 
producers  historically  associated  with 
the  markets  will  continue  to  have  their 
milk  pooled  under  the  order. 

A  review  of  current  marketing 
conditions  in  the  New  Mexico-West 
Texas  marketing  area  in4icates  that, 
absent  continuation  of  the  suspension, 
costly  and  inefficient  movements  of 
milk  would  have  to  be  made  to  maintain 
pool  status  of  producers  who  have 
historically  supplied  the  market  and  to 
prevent  disorderly  marketing  in  the 
New  Mexico- West  Texas  marketing  area. 
Therefore,  the  suspension  is  found  to  be 
necessar\'  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
maimer  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
New  Mexico- West  Texas  marketing  area 
will  continue  to  benefit  from  pooling 
and  pricing  under  the  order.  In  addition, 
suspension  of  these  provisions  until 
implementation  of  Federal  order  reform 
will  ensure  that  disorderly  marketing 
conditions  that  may  result  from  these 
provisions  do  not  negatively  impact 
producers  in  the  future,  as  these 
provisions  have  been  modified  in  the 
Federal  order  reform  regulatory 
language. 

This  action  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  and  reporting  requirements 
and  duplication. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

Accordingly,  it  is  appropriate  to 
suspend  the  aforesaid  provisions  from 
October  1,  1999.  until  implementation 
of  the  consolidated  Arizona-Las  Vegas 
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rind  South wi'st  Fcdernl  milk  orders 
uniitT  Ft'fieral  nrtier  reform. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary. 
and  contrary  to  the  pubHc  interest  to 
\ii\e  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publicaticm  in  th(>  Federal  Register 
because: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  areas,  in  that  such  rule 
is  nec:essarv  to  permit  the  continued 
poolino  (if  the  milk  of  dairv  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk: 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  This  interim  final  rule  provides  a 
60-dav  comment  period,  and  all 
comments  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Parts  1131  and 
1138 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  1131  and  1138 
are  amended  as  follows  for  the  period  of 
one  day  following  publication  of  this 
rule  in  the  Federal  Register  until 
implementation  of  Federal  order  reform: 

1   The  authority  citation  for  7  CFR 
Farts  llJl  and  1138  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

§1131.7    [Suspended  in  part] 

2.  In  <i)  1131.7ic),  the  words  "50 
percent  or  more  of.  "(including  the 
skim  rnilk  and  butterfat  in  fluid  milk 
products  transferred  from  its  own  plant 
pursuant  to  this  paragraph  that  is  not  in 
excess  of  the  skim  milk  and  butterfat 
c:ontainod  in  member  producer  milk 
actually  received  at  such  plant)",  and 

"or  the  previous  12-month  period 
ending  with  the  current  month"  are 
suspended. 

PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

§  1 1 38.7     [Suspended  in  part] 

3.  In  §  1138.7(a)(1),  the  words 
"including  producer  milk  diverted  from 

the  plant"  are  suspended; 


4.  In  §  1138.7(c)  introductory  text,  the 
words  "35  percent  or  more  of  the 
producer"  are  suspended. 

§  11 38.1 3    [Suspended  in  part] 

5.  In  §  1138.13.  paragraphs  (d)(1),  (2), 
and  (5)  are  suspended. 

Dated:  November  3.  1999. 
F.  Tracy  Schonrock, 

Acting  Deput}'  Administrator.  Dairy 

Programs. 

[FR  Doc.  99-29318  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  10 

[T  D  99-79] 

Foreign  Locomotives  and  Railroad 
Equipment  in  International  Traffic; 
Technical  Amendment 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

SUMMARY:  In  accordance  with  Customs 
policy  of  periodically  reviewing  its 
regulations  to  ensure  that  they  are 
consistent,  this  document  makes  a 
minor  technical  amendment  to  the 
Customs  Regulations  regarding  entry- 
requirements  for  foreign  locomotives 
and  railroad  equipment  that  are  brought 
into  the  United  States  in  international 
traffic. 

EFFECTIVE  DATE:  November  10,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
E.  Vereb,  Office  of  Regulations  and 
Rulings,  (202-927-2320). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  322,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1322),  provides  that 
vehicles  and  other  instruments  of 
international  traffic,  of  any  class 
specified  by  the  Secretary  of  the 
Treasury,  shall  be  excepted  from  the 
application  of  the  Customs  laws, 
including  the  requirement  of  entry,  to 
such  an  extent  and  subject  to  such  terms 
and  conditions  as  may  be  prescribed  in 
regulations  or  instructions  of  the 
Secretary  of  the  Treasury. 

In  this  regard,  §  10.41(a),  Customs 
Regulations  (19  CFR  10.41(a)).  states 
that  locomotives  and  other  railroad 
equipment,  as  well  as  trucks,  buses, 
taxicabs,  and  other  vehicles  used  in 
international  traffic  are  subject  to  the 
treatment  provided  in  part  123,  Customs 
Regulations  (19  CFR  part  123). 

In  particular,  §  123.12(a)  and  (b) 
describes  the  circumstances  under 


which  foreign  locomotives  or  other 
railroad  equipment  may  be  admitted  to 
the  United  States  without  the 
requirement  of  an  entry;  and  §  123.14(c) 
liKRwise  describes  the  circumstances 
under  which  foreign-based  trucks,  buses 
and  taxicabs  may  be  admitted  to  the 
United  States  without  the  requirement 
of  an  entry. 

Against  this  backdrop,  §  10.41(d) 
prescribes,  in  pertinent  part,  that  any 
foreign-owned  vehicle  brought  into  the 
United  States  for  the  purpose  of  carrying 
passengers  or  merchandise  domestically 
for  hire  or  as  an  element  of  a 
commercial  transaction,  except  as 
proyided  at  §  123.14(c),  would  be 
subject  to  treatment  as  an  importation  of 
merchandise  from  a  foreign  country  and 
an  entry  would  be  required  for  such 
vehicle. 

The  citation  in  §  10.41(d)  to 
§  123.14(c)  covers  foreign  trucks,  buses 
and  taxicabs.  However,  there  is  no 
reference  to  §  123.12(a)  and  (b).  as  there 
also  should  properly  be  in  §  10.41(d), 
concerning  foreign  locomotives  and 
railroad  equipment. 

Accordingly,  consistent  with 
§  10.41(a),  §  10, 41(d)  is  changed  to  make 
clear  that  foreign-owned  vehicles 
include  locomotives  and  railroad 
equipment,  as  well  as  trucks,  busses  and 
taxicabs.  In  addition,  a  reference  to 
§  123.12  (a)  and  (b)  is  added  to 
§  10.41(d)  to  reflect  the  existing 
conditions  under  which  foreign 
locomotives  and  railway  equipment 
may  be  admitted  to  the  U.S.  without  the 
requirement  of  a  Customs  entry. 

Furthermore,  section  681  of  the  North 
.American  Free  Trade  Agreement 
Implementation  Act  (Pub,  L,  103-182; 
December  8.  1993)  added  a  provision  to 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  exempting  from 
entry  railway  locomotives  classified  in 
headings  8601  and  8602,  HTSUS,  and 
railway  freight  cars  classified  in  heading 
8606.  HTSUS.  on  which  no  duty  is 
owed  (see  Additional  U.S.  Note  1, 
chapter  86.  HTSUS).  These  exemptions 
from  entry  are  noted  in  §  141.4(b)(4). 
Customs  Regulations  (19  CFR 
141.4(b)(4)),  Accordingly,  to  reflect 
these  exemptions  from  entry,  a  reference 
to  §  141, 4(b)(4)  is  also  added  to 
§  10.41(d). 

The  Regulatory  Flexibility  .Act, 
Executive  Order  12866  and 
Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effective  Date 
Requirements 

Because  the  amendment  merely 
conforms  to  existing  law  and  regulatory 
practice  as  noted  above,  notice  and 
public  procedure  in  this  case  are 
inapplicable  and  unnecessary  pursuant 
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to  5  U.S.C.  553(b)(B).  and.  pursuant  to 
5  U.S.C.  553(d)(3).  a  deidvod  effective 
date  is  not  required.  Since  this 
document  is  not  subject  to  the  notice 
and  public  comment  requirements  of  5 
U.S.C.  553.  it  is  not  subject  to  the 
provisions  of  the  Regulaton'  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Nor  does  the 
amendment  result  in  a  "significant 
regulatorv-  action"  under  CO.  12866. 

List  of  Subjects  in  19  CFR  Pari  10 

Customs  duties  and  inspection, 

Imports.  International  traffic.  Reporting 
and  recordkeepmg  requirements, 
Vehicles. 

Amendment  to  the  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
part  10),  is  amended  as  set  forth  below. 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE.  ETC. 

1 .  The  general  authority  citation  for 

part  10  and  the  relevant  specific 
sectional  authority  citation  continue  to 
read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  20,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)),  1321,  1481.  1484. 
1498.1508.162-3.1624,3314; 

***** 

Sections  10.41,  10.41a.  10,107  also  issued 
under  19  U.S.C.  1322; 


2.  Section  10.41  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

§10.41     instruments:  exceptions. 


(d)  Any  foreign-owned  locomotive  or 
other  railroad  equipment,  truck,  bus, 
taxicab,  or  other  vehicle,  aircraft,  or 
undocumented  boat  brought  into  the 
United  States  for  the  purpose  of  carr\ing 
merchandise  or  passengers  between 
points  in  the  United  States  for  hire  or  as 
an  element  of  a  commercial  transaction, 
except  as  provided  at  §§  123.12  (a)  and 
(b),  123.141c).  and  141.4(b)(4),  is  subject 
to  treatment  as  an  importation  of 
merchandise  from  a  foreign  countr>'  and 
a  regular  entry  for  such  vehicle,  aircraft 
or  boat  will  be  made.  *   *   * 
***** 

Raymond  W.  Kelly, 
Commissioner  of  Customs. 

.Approved:  August  3,  1999, 
Dennis  M.  O'Connell, 

Acting  Deputy  Assistant  Secretary  of  the 

Treasun . 

[FR  Do( .  9Q-2fi:^H0  Filed  11-9-99;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8842] 

RIN  1545-AW32 

Acquisition  of  an  S  Corporation  by  a 
Member  of  a  Consolidated  Group 

AGENCY:  Internal  Revenue  Ser\'ice  (IRS). 

Treasury. 

ACTION:  Final  regulations, 

SUMMARY:  This  document  contains  final 
regulations  under  section  1502  of  the 
Internal  Revenue  Code.  These  final 
regulations  provide  specific  rules  that 
apply  to  the  acquisition  of  the  stock  of 
an  S  corporation  by  a  member  of  a 
consolidated  group.  These  rules 
eliminate  the  ciimpliance  burdens 
associated  with  filing  a  separate  return 
for  the  day  that  an  S  corporation  is 
acquired  by  a  consolidated  group. 
Additionally,  the  regulations  clarify  the 
rule  for  the  filing  of  the  separate  return 
for  a  corporation's  items  for  the  period 
not  included  in  the  consolidated  return. 
DATES:  Effective  Date:  These  regulations 
are  effective  November  10,  1999. 
Applicability  Date:  For  dates  of 
applicability,  see  §  1.1502-76(b)(6)(i). 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Daly,  i202j  622-7770  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

On  December  17, 1998,  the  IRS 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (REG- 
106219-98,  63  FR  69581),  concerning 
acquisitions  by  a  consolidated  group  of 
at  least  eighty  percent  of  the  stock  of  an 
S  corporation.  Although  a  comment  was 
received  questioning  the  advisability  of 
a  special  rule  for  the  acquisition  of  an 
S  corporation,  the  IRS  and  Treasury- 
have  determined  the  rules  are  necessary 
to  eliminate  the  administrative  burden 
of  filing  a  separate  tax  return  for  the  day 
the  S  corporation  is  acquired.  The 
proposed  regulations  are  adopted  by 
this  Treasure  decision. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 


the  fact  that  the  regulations  will  provide 
administrative  relief  to  small  entities  by 
removing  the  administrative  burden  of 
filing  a  separate  one-day  return 
currently  required  for  certain 
acquisitions.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jeffrey  L.  Vogel  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Corporate).  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

-Adoption  of -Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

.\uthorify:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1,1362-3  is  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  1 .1 362-3    Treatment  of  S  termination 
year. 

(a)  In  general.  *   •   *  See,  however, 
§  1.1502-76(b)(l)(ii)(A)(2)  for  special 
rules  for  an  S  election  that  terminates 
under  section  1362(d)  immediately 
before  the  S  corporation  becomes  a 
member  of  a  consolidated  group  (within 
the  meaning  of  §  1.1502-l{h)). 
***** 

Par.  3.  Section  1.1502-76  is  amended 
as  follows: 

1.  The  text  of  paragraph  (b)(l)(ii)(A) 
following  the  paragraph  heading  is 
redesignated  as  paragraph 
(b)(l)(ii}(A)(I). 

2.  A  paragraph  heading  for  newly 
designated  paragraph  (b)(l)(ii)(A)(i)  is 
added. 

3.  The  first  sentence  of  newly 
designated  paragraph  (b)(l)(ii)(A){i)  is 
revised. 

4.  Paragraph  (b)(l){ii)(A)(2)  is  added. 

5.  Paragraph  (b)(2)(v)  is  redesignated 
as  paragraph  (b)(2](vi). 
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6.  New  paragraph  {b)(2)(\')  is  acirifd. 

7.  Paragraphs  (b)l4)  and  (b)(5)  are 
redesignated  as  paragraphs  (b)(5)  and 
(b)(6).  respectively. 

8.  New  paragraph  (b)(4)  is  added. 

y.  Newlv  designated  paragraph  fb)(5) 
IS  amended  as  follows: 

a  Exdinplf  6  (b),  first  sentence  is 
revised. 

b.  Example  6  (c),  second  sentence  is 
revised. 

c  Examplf  7  is  added. 

10  Newlv  designated  paragraph 
(b)(6)(i)  is  revised. 

The  revisions  and  additions  read  as 
follows' 

§1.1 502-76    Taxable  year  of  members  of 

group. 

***** 

(b)  *    *    *  (1)  *    '    * 

(ii)  *   *   *(A)  End  of  the  day  rule— (1) 
\n  gfneral  If  a  corporation  fS),  other 
than  one  described  in  paragraph 
(b)(l)(ii)(A)(-?)  of  this  section,  becomes 
or  ceases  to  be  a  member  during  a 
consolidated  return  vear.  it  becomes  or 
ceases  to  be  a  member  at  the  end  of  the 
day  on  which  its  status  as  a  member 
changes,  and  its  tax  year  ends  for  all 
Federal  income  ta.x  purposes  at  the  end 
of  that  dav   *  *  * 

[2]  Sppcial  rule  for  former  S 
corporations.  If  S  becomes  a  member  in 
a  transac:tion  other  than  in  a  qualified 
stock  purc:hase  for  which  an  election 
under  section  l.iH(g)  is  made,  and 
immediately  before  becoming  a  member 
an  election  under  section  1362(a)  was  in 
effect,  then  S  will  become  a  member  at 
the  beginning  of  the  dav  the  termination 
of  its  S  corporation  election  is  effective. 
S's  tax  year  ends  for  all  Federal  income 
tax  purposes  at  the  end  of  the  preceding 
day  This  paragraph  (b)il)(ii)(A)(2) 
applies  to  transactions  occurring  after 
November  10.  1999. 


(v)  Acquisition  of  S  corporation.  If  a 
corporation  is  acquired  in  a  transaction 
to  which  paragraph  (b)(l)(ii)(A)(2)  of 
this  section  applies,  then  paragraphs 
(b)(2)(ii)  and  (iii)  of  this  section  do  not 
applv  and  items  nf  income,  gain,  loss, 
deduction,  and  credit  are  assigned  to 
each  short  taxable  vear  on  the  basis  of 
the  c:orporations  normal  method  of 
accounting  as  determined  under  section 
44H  This  paragraph  (b)(2)(v)  applies  to 
transa(  tions  occurring  after  November 
10. 1999 
***** 

(41  Determination  of  due  date  for 
separate  return  Paragraph  (c)  of  this 
section  contains  rult^s  for  the  filing  of 
the  separate  return  referred  to  in  this 
paragraph  (h)  In  applying  paragraph  (c) 
of  this  section,  the  due  date  for  the  filing 


ot  b  s  separate  return  shall  also  be 
determined  without  regard  to  the  ending 
of  the  tax  year  under  paragraph  (b)(l)(ii) 
of  this  section  or  the  deemed  cessation 
of  its  existence  under  paragraph  (b)(2)(i) 
of  this  section. 

(5)  *   *   * 

Example  6.  Allocation  of  partnership 
items.  *   *   * 

(b)  Analysis.  Under  paragraph  (b)(2)(vi)(A) 
of  this  section,  T  is  treated,  solely  for 
purposes  of  determining  T's  tax  year  in 
which  the  partnership's  items  aire  included, 
as  selling  or  exchanging  its  entire  interest  in 

the  partnership  as  of  P's  sale  of  T's  stock.  * 

*  * 

(c)  Controlled  partnership.  *   *   •  Under 
paragraph  (b)(2)(vi)(B)  of  this  section,  T's 
distributive  share  of  the  partnership  items  is 
treated  as  T's  items  for  purposes  of  paragraph 
(b)(2)  of  this  section.  *   *   * 

Example  7.  Acquisition  of  S  corporation. 
(a)  Facts.  Z  is  a  small  business  corporation 
for  which  an  election  under  section  1362(a) 
was  in  effect  at  all  times  since  Year  1.  At  all 
times,  Z  had  only  100  shares  of  stock 
outstanding,  all  of  which  were  owned  by 
individual  A.  On  July  1  of  Year  3,  P  acquired 
all  of  the  Z  stock.  P  does  not  make  an 
election  under  section  338(g)  with  respect  to 
its  purchase  of  the  Z  stock. 

(b)  Analysis.  As  a  result  of  P's  acquisition 
of  the  Z  stock,  Z's  election  under  section 
1362(a)  terminates.  See  sections  1361(b)(1)(B) 
and  1362(d)(2).  Z  is  required  to  join  in  the 
filing  of  the  P  consolidated  return.  See 
§  1.1502-75.  Z's  tax  year  ends  for  all  Federal 
income  tax  purposes  on  )une  30  of  Year  3. 
If  no  extension  of  time  is  sought,  Z  must  file 
a  separate  return  for  the  period  from  January 
1  through  June  30  of  Year  3  on  or  before 
March  15  of  Year  4.  See  paragraph  (b)(4)  of 
this  section.  Z  will  become  a  member  of  the 
P  consolidated  group  as  of  July  1  of  Year  3. 
See  paragraph  (b)(l)(ii)(A)(2)  of  this  section. 
P  group's  Year  3  consolidated  return  will 
include  Z's  items  from  July  1  to  December  31 
of  Year  3. 

(6)  Effective  date — (i)  General  rule. 
Except  as  provided  in  paragraphs 
(b)(l)(ii)  (A)(2)  and  (b)(2)(v)  of  this 
section,  this  paragraph  (b)  applies  to 
corporations  becoming  or  ceasing  to  be 
members  of  consolidated  groups  on  or 
after  January  1,  1995. 
***** 

Bob  VV'enzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  October  29,  1999. 
lonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-29085  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD05-99-006] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Sassafras  River,  Georgetown,  MO 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 

the  regulations  that  govern  the  operation 
of  the  Maryland  Route  21,3  drawbridge 
across  the  Sassafras  River,  Mile  10.0,  at 
Georgetown.  Maryland.  This  change 
will  restrict  drawbridge  openings  from 
November  1  through  March  .31,  from 
midnight  to  8  a.m..  by  requiring  a  six- 
hour  advance  notice  for  drawbridge 
openings.  This  change  will  eliminate 
the  need  to  have  the  bridge  constantly 
manned  during  times  of  minimal  use 
while  still  providing  for  the  reasonable 
needs  of  navigation. 
DATES:  This  rule  is  effective  December 
10.  1999. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-99-006  and  are  available 
for  inspection  or  copying  at  the  office  of 
the  Commander  (AOWB).  Fifth  Coast 
Guard  District.  Federal  Building.  4th 
Floor.  431  Crawford  Street.  Portsmouth, 
Virginia  23704-5004.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton.  Bridge  Administrator.  Fifth 
Coast  Guard  District,  at  757-398-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  14.  1999.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled 
"Drawbridge  Operation  Regulaticms: 
Sassafras  River.  Georgetown.  MD"  in  the 
Federal  Register  iC4  FR  26349).  We 
received  n(3  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

The  Maryland  Route  213  Sassafras 
River  drawbridge  across  the  Sassafras 
River.  .Mile  10.0.  at  Georgetown. 
Maryland,  is  c:urrently  required  to  open 
on  signal  year-round.  The  Maryland 
Department  of  Transportation  (MDOT) 
has  requested  that  the  Coast  Guard 
change  the  operating  schedule  for  the 
drawbridge  by  requiring  a  six-hour 
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advance  notice  to  open  the  bridge  from 
November  1  to  March  31,  from  midnight 
to  8  a.m.  Review  of  MDOT's  bridge  logs 
from  1993  to  1997  reveals  a  totarof  29 
bridge  openings  for  the  five  year  period 
during  the  months  from  November  1 
through  March  31.  an  average  of  1.2 
openings  per  month.  Due  to  the  low 
number  of  openings  that  have  occurred 
during  the  November  through  March 
time  period,  we  believe  this  change  will 
not  undul\'  restrict  navigation 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 

comments  on  the  NPRM.  Since  no 
comments  were  received  and  we  believe 
the  change  is  warranted  based  on  our 
findings,  the  final  rule  is  being 
implemented  without  change. 

Regulaton,'  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order,  h  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979).  The 
Coast  Guard  reached  this  conclusion 
based  on  the  fact  that  the  proposed 
changes  will  not  prevent  mariners  from 
transiting  the  bridge,  but  merelv  require 
mariners  to  adhere  to  the  new  operation 
procedures  during  transits  of  the  bridge 

Small  Entities 

1  nder  the  Regulatory  Flexibility  Act 
[5  I'S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(bj  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
this  rule  will  only  effect  drawbridge 
openings  during  periods  of  little  or  no 
usage  bv  \essel  operators. 

Assistance  for  Small  Entities 

I'nder  section  213(a)  of  the  Small 

Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rul(>  so  that  they 
could  better  evaluate  its  effects  on  them 


and  participate  in  the  rulemaking 
process  This  was  accomplished  through 
the  solicitation  of  comments  from  local 
waterway  users  and  marinas  during  a 
Coast  Guard  conducted  field  studv.  and 
through  publication  of  the  NPRM  in  the 
Federal  Register  in  which  comments 
were  solicited. 

Collection  of  Information 

This  rule  (alls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 

3320), 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  12612.  and  have 
determined  that  this  rule  does  not  have 
sufficient  implications  for  federalism  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Unfunded  .Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.G. 
12875,  Enhancing  the  Intergovernmental 
Partnership.  (58  FR  58093.  October  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights, 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safet\ 
Risks.  This  rule  is  not  an  economicall\ 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 


Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
only  deals  with  the  operating  schedule 
of  an  existing  drawbridge  and  will  have 
no  impact  on  the  enviroiunent.  A 
'Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES 

List  of  Subjects  in  33  (  FR  Part  117 

Bridg(>- 
Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 

CFR  part  11 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  Add  §  117.570  to  read  as  follows: 

§117.570     Sassafras  River 

The  draw  of  the  Sassafras  River 
(Route  213)  bridge,  mile  10.0  at 
Georgetown,  Maryland,  shall  open  on 
signal;  except  that  from  November  1 
through  March  31,  from  midnight  to  8 
a.m.,  the  draw  need  only  open  if  at  least 
a  six-hour  advance  notice  is  given. 

Dated:  October  27.  1999. 
Thomas  E.  Bernard, 
Captain,  U.  S.  Coast  Guard,  Acting 
Commander.  Fifth  Coast  Guard  District. 
|FR  Doc.  99-29364  Filed  11-9-99:  8:45  am) 
BUJJNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD05-99-003] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Miles  River.  Easton.  MD 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  Maryland  Route  S370  drawbridge 
across  the  Miles  River,  Mile  10.0,  at 
Easton.  Maryland.  This  change  will 
restrict  drawbridge  openings  from 
November  1  through  March  31,  24  hours 
a  day,  and  from  April  1  through  October 
31,  from  6  p.m.  to  6  a.m.,  by  requiring 
a  six-hour  advance  notice  for 
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drawbridge  openings  At  all  other  times 
the  bridge  will  open  on  demand.  This 
new  rule  will  eliminate  the  need  to  have 
the  bridge  constantly  manned  during 
times  of  minimal  use  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

DATES:  This  rule  is  effective  December 
10.  1999. 

AODRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-99-003  and  are  available 
for  inspection  or  copving  at  the  office  of 
the  Commander  (AOVVB).  Fifth  Coast 
Guard  District,  Federal  Building.  4th 
Floor.  431  Crawford  Street,  Portsmouth. 
Virginia  23704-5004.  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator.  Fifth 
Coast  Guard  District,  at  757-398-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  14.  1999.  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
entitled  "Drawbridge  Operation 
Regulations:  Miles  River.  Easton.  MD" 
in  the  Federal  Register  (64  FR  26350). 
We  received  no  letters  commenting  on 
the  Proposed  Rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

33  CFR  117.565  currently  requires  the 
draw  of  the  S370  Miles  River  Bridge, 
mile  10.0  at  Easton,  to  open  on  signal 
from  sunrise  to  sunset.  A  vessel  wishing 
to  pass  through  the  draw  from  sunset  to 
sunrise  must  notify  the  drawtender  of 
the  time  at  which  it  is  desired  to  pass 
and  the  draw  must  open  as  close  to  the 
time  requested  as  practicable. 

The  Maryland  Department  of 
Transportation,  State  Highwav 
Administration,  requested  that  we 
change  the  opening  schedule  of  this 
bridge  by  requiring  a  si.x-hour  advance 
notice  for  drawbridge  openings,  from 
November  1  through  March  31,  24  hours 
a  day.  and  from  April  1  through  October 
31.  from  6  p.m.  to  6  a.m.  At  all  other 
times  the  bridge  will  open  on  demand. 
This  change  was  requested  to  better 
establish  the  times  the  bridge  will  open 
on  demand  and  to  eliminate  the  need 
for  a  drawteii(if!r  during  times  when 
there  are  a  minimal  number  or  no  bridge 
openings.  The  Maryland  Department  of 
Transportation  provided  draw  logs  that 
showed  the  drawbridge  had  opened  4 
times  in  two  years  from  November  1 
thrfiugh  March  31  The  logs  also  clearly 
showed  a  reduced  number  of 
drawbridge  openings  from  April  1 


through  October  3 1  between  the  hours 
of  6  p.m.  and  6  a.m.  The  Coast  Guard 
conducted  a  field  study  of  the  local 
marinas  and  waterway  users  in  the  area 
of  the  drawbridge.  No  adverse 
comments  were  received  during  the 
field  study.  This  bridge  is  located  in  a 
rural  upriver  location  with  little  or  no 
nighttime  navigation. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  NPRM.  Since  no 
comments  were  received  and  we  believe 
the  change  is  warranted  based  on  our 
findings,  the  final  rule  is  being 
implemented  without  change. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Guard  reached  this  conclusion 
based  on  the  fact  that  the  proposed 
changes  will  not  prevent  mariners  from 
transiting  the  bridge,  but  merely  require 
mariners  to  adhere  to  the  new  operation 
procedures  for  notice  before  transits  of 
the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "Small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
this  rule  will  only  affect  drawbridge 
openings  during  periods  of  little  or  no 
usage  by  vessel  operators,  and  it 
clarifies  the  hours  when  the  bridge  must 
open  on  signal  for  both  the  bridge  owner 
and  vessel  operators. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 


could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  This  was  accomplished  through 
solicitation  of  comments  from  local 
waterway  users  and  marinas  during  a 
Coast  Guard  conducted  field  study,  and 
through  publication  of  the  NPRM  in  the 
Federal  Register  in  which  comments 
were  solicited. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandate  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988.  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
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environmental  documentation.  This  rule 
only  deals  with  the  operating  schedule 
of  an  existing  drawbridge  and  will  have 
no  impact  on  the  environment.  A 
"Categorical  E.xclusion  Determination" 
is  available  in  the  dorknt  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  tht'  reasons  discussed  in  the 
preamblp.  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-i(g);  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Revise  §  117.565  to  read  as  follows: 

§117.565     Miles  River. 

The  draw  of  the  Route  S370  bridge, 
mile  10  0  at  Easton,  Maryland,  shall 
open  on  signal;  except  that  from 
November  1  through  March  31.  24  hours 
a  day.  and  from  April  1  through  October 
31.  from  6  p.m.  to  6  a.m..  a  six-hour 
advance  notice  to  the  drauiender  is 
required  for  bridge  openings. 

Dated:  October  27.  1999. 
Thomas  E.  Bernard. 

ActJHf^  Captain.  U.  S.  Coast  Guard.  Acting 
Commander,  Fifth  Coast  Guard  District. 
(FR  Doc.  99-29363  Filed  11-9-99:  8:45  am] 
BILUNG  CODE  4910-1&-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD  13-98-023] 
RIN2115-AE84 

Regulated  Navigation  Area;  Strait  of 
Juan  de  Fuca  and  Adjacent  Coastal 
Waters  of  Washington:  Makah  Whale 
Hunting 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard,  after 
consultation  with  the  Department  of 
fustice.  Department  of  Interior  and  the 

Department  of  Commerce,  is  revising 
the  Interim  Rule  and  adopting  it  as  final. 
The  Coast  Guard  is  establishing  a 
permanent  Regulated  Navigation  Area 
(RN.-\)  along  the  northwest  Washington 
coast  and  in  a  portion  of  the  entrance  of 


the  Strait  of  Juan  de  Fuca.  The  final 
RNA  covers  a  broader  geographic  area 
than  the  interim  rule  and  also  changes 
the  amount  of  time  of  the  SECURITE 
notice  from  one  hour  to  one  half  hour 
prior  to  whale  hunting  operations.  The 
RNA  will  reduce  the  danger  to  life  and 
property  in  the  vicinity  of  Makah  whale 
hunt  activities.  Within  the  RNA.  a 
moving  exclusionary  zone  (MEZ)" 
around  a  Makah  whale  hunt  vessel  may 
be  in  effect  during  actual  whale  hunt 
operations. 

DATES:  This  final  rule  is  effective 
November  10.  1999. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD  13-98-023  and  are 
available  for  inspection  or  copying  at 
Thirteenth  Coast  Guard  District  (m),  RM 
3506.  915  Second  Avenue,  Seattle.  WA 
98174.  between  9:30  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thirteenth  District  Marine  Safety 
Division  (m),  United  States  Coast  Guard 
[206] 220-7210 
SUPPLEMENTARY  INFORMATION; 

Regulatoni  Information 

On  July  22,  1998,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Regulated  Navigation  Area, 
Strait  of  Juan  de  Fuca  and  Adjacent 
Coastal  Waters  of  Washington:  Makah 
Whale  Hunting"  in  the  Federal  Register 
(63  FR  39256).  On  October  1.  1998.  we 
published  an  interim  rule  entitled 
"Regulated  Navigation  Area,  Strait  of 
luan  de  Fuca  and  Adjacent  Coastal 
Waters  of  Washington;  Makah  Whale 
Hunting"  in  the  Federal  Register  (63  FR 
52603)  No  public  hearing  was  held. 

Migrating  gray  whales  are  expected  in 
the  RN.'\  after  November  1,  1999.  An 
early  effective  date  for  this  rule  will 
help  ensure  safety  of  persons  and 
property  at  sea  should  whale  hunting 
operations  commence  during  November 
in  the  expanded  RNA.  While  the  size  of 
the  RNA  is  expanded  by  the  final  rule, 
the  size  of  the  MEZ  is  unchanged.  The 
Coast  Guard  did  not  receive  the  results 
of  the  environmental  consultations  in 
time  to  allow  for  a  delayed  effective  date 
after  publication.  For  these  reasons,  the 
Coast  Guard  finds  good  cause,  under  5 
U.S.C.  553(d)(3),  that  this  rule  should  be 
made  effective  in  less  than  30  days  after 
publication. 

Background  and  Purpose 

The  Makah  Tribe  has  a  federally 
recognized  treaty  right  to  hunt  whales  in 
their  usual  and  accustomed  fishing  area 


off  the  northwest  coast  of  Washington 
and  in  the  entrance  of  the  Strait  of  Juan 
de  Fuca.  Several  hunts  were  initiated, 
but  did  not  result  in  a  whale  being 
taken,  in  significant  part  to  interference 
caused  by  boaters  near  the  tribal  hunt 
vessels.  A  whale  hunt  was  completed  on 
May  17.  1999  using  a  harpoon  and  a  .50 
caliber  rifle,  fired  from  a  small  boat. 
These  experiences  established  that  an 
MEZ  reduces  the  dangers  to  persons  and 
vessels  in  the  vicinity  of  whale  hunting 
activities.  The  uncertain  reactions  of  a 
pursued  or  wounded  whale  and  the 
inherent  dangers  in  firing  a  hunting  rifle 
from  a  pitching  and  rolling  small  boat 
are  likely  to  be  present  in  all  future 
hunts,  and  present  a  significant  danger 
to  life  and  property  if  persons  and 
vessels  are  not  excluded  from  the 
immediate  vicinity  of  a  hunt. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  a  total  of  49 
comments  after  publication  of  the 
interim  rule.  The  comments  included 
letters  from  10  organizations,  1  federal 
agency,  the  Makah  tribe,  and  1  petition 
with  multiple  signatures.  Responses  to 
these  comments  and  changes  made  in 
the  interim  rule  are  discussed  in  the 
following  paragraphs. 

Several  comments  objected  to  the 
taxpayer  expense  involved  in 
implementing  this  rule.  One  suggested 
that  the  costs  associated  with 
enforcement  of  the  RNA  be  home  by  the 
Makah  Tribe,  not  with  federal  funds. 
RNAs,,safety  zones  and  limited  access 
areas  are  enforced  nationwide  using  the 
Coast  Guard's  operating  expense 
account.  For  example,  a  city  fireworks 
display  often  requires  a  safety  zone 
around  it  and  federal  funds  are 
expended  in  implementing  ahd 
enforcing  such  zones.  Moreover,  the 
creation  of  an  RNA  does  not  require  that 
the  Coast  Guard  be  on  scene  for  the  rule 
to  be  in  effect:  the  Coast  Guard  has  the 
discretion  to  place  units  on  scene  with 
or  without  a  rule. 

A  frequent  comment  was  that  the 
RNA  violated  first  amendment  rights. 
Generally,  these  comments  raised  the 
concern  that  the  500  yard  MEZ  distance 
prevents  appropriate  documentation 
and  recording  of  an  event  that  is  of 
significant  public  interest.  One 
comment  suggested  that  the  Coast  Guard 
implement  a  system  of  observers  pooled 
from  the  media  and  non-government 
agencies  to  witness  the  whale  hunt  from 
Coast  Guard  assets.  The  Coast  Guard 
recognizes  that  there  is  a  public  interest 
in  the  media  recording  and 
documenting  this  event.  The  interim 
rule  allowed  a  single  press  pool  vessel 
within  the  MEZ  subject  to  certain 
restrictions.  Requfring  other  members  of 
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the  public,  including  potential 
protesters,  to  remain  500  yards  away 
from  the  hunt  is  a  reasonable,  content 
neutral  restriction  in  light  of  the  serious 
safety  concerns  presented  by  a  whale 
hunt  This  carefully  tailored  final  rule 
balances  the  allowance  for  a  press  pool 
vessel  within  the  MEZ  and  the 
significant  public  safety  concerns,  tribal 
treaty  rights,  and  first  amendment 
rights.  The  c:reation  of  the  RNA  is 
intended  tn  enhance  safety  at  sea.  The 
presence  of  a  media  pool  vessel  and 
helicopters  during  prior  hunts  indicate 
ver\'  good  dhilitv  for  the  media  to 
document  and  witness  these  events. 

Numerous  comments  opposed  any 
whaling.  .-\  petition  with  several 
signatures  requested  that  the  Coast 
Ciuard  repeal  the  exclusionary  zone. 
One  comment  stated  that  the  Coast 
Guard  failed  to  remain  impartial  and 
neutral.  Another  comment  opined  that 
the  zone  was  being  created  solely  to 
avoid  controversy.  Several  comments 
addressed  the  morality  of  whale  hunting 
and  described  the  intended  method  of 
killing  the  whalt;  as  inhumane.  The 
Coast  Guard  has  been  informed  by  the 
Department  of  Interior  and  Department 
nf  Iustic^'  that  phvsicai  interference  with 
the  Makah  whale  hunt  is  inconsistent 
\vith  federal  law.  The  Coast  Guard  is 
ver>'  concerned  about  the  public  safety 
aspects  nf  the  Makah  whale  hunt  and, 
through  implementation  of  this  rule,  is 
taking  carefully  tailored  precautions 
without  unconstitutionally  infringing  on 
public  activities 

Several  comments  disagreed  with  the 
U.S.  Government's  position  that  the 
Makah  have  International  Whaling 
C'ommission  permission  to  whale.  Some 
comments  also  indicated  that  the  hunt 
is  inconsistent  with  international  law 
and  compromises  the  U.S.  position  on 
international  whaling.  Several 
comments  expressed  that  the  hunt 
would  not  promote  the  Makah's  well 
being,  that  the  hunt  would  lead  to 
commercial  whaling  nn  a  world-wide 
basis,  and  that  whale  hunting  violates 
the  Marine  Mammal  Protection  Act.  One 
comment  stated  that  the  RNA  could 
result  in  killing  'n  the  whale."  These 
comments  involve  matters  outside  the 
scope  of  this  rule  and  are  primarily  the 
concern  of  other  federal  and 
international  bodies.  The  Coast  Guard  is 
working  with  other  agencies  to  ensure 
its  efforts  are  consistent  with  federal 
law. 

Some  comments  raised  concerns  that 
the  proposed  SECURITE  broadcasts 


created  an  unreasonable  restriction  on 
boaters  in  the  area  and  provided 
inadequate  notice  of  the  MEZ.  The  MEZ 
is  activated  when  a  Makah  whaling 
vessel  displays  the  international 
numeral  pennant  five  (5)  flag.  The  final 
rule  has  been  modified  with  respect  to 
the  length  of  the  SECURITE  notice  prior 
to  whale  huntiiig  operations.  The  Makah 
whalers  are  required  to  provide  a 
Channel  16  VHF-FM  SECURITE  notice 
one  half  hour  prior  to  whale  hunt 
operations  and  every  half  hour 
following  that  until  completion  of  the 
hunt.  In  addition,  all  vessels  transiting 
the  RNA  are  urged  to  keep  an  operating 
marine  radio  tuned  to  Channel  16  \^HF- 
FM.  The  Coast  Guard  has  not  observed 
unreasonable  restrictions  on  boating 
when  an  MEZ  has  been  activated  and 
finds  that  one  half-hour  notice  is 
adequate  notice  to  boaters  considering 
the  small  size  of  the  MEZ  and  the  low 
density  of  vessel  traffic. 

Several  comments  requested  that  the 
MEZ  be  applied  to  all  Makah  vessels 
engaged  in  the  hunt.  The  zone  is 
intended  to  enhance  safety  at  sea  in  the 
vicinity  of  the  himting  activity.  The 
extension  of  the  zone  to  include  all 
Makah  vessels  would  create  multiple 
zones  around  vessels  that  are  not 
necessarily  directly  involved  in  the 
hunt.  The  MEZ  is  established  during 
daylight  hours  when  a  Makah  vessel 
engaged  in  the  hunt  issues  the  one-half 
hour  SECURITE  notice  and  raises  the 
international  numeral  five  pennant.  If 
the  pennant  is  transferred  from  one 
vessel  to  another  vessel  involved  in  the 
hunt,  then  the  zone  is  established 
around  that  vessel.  The  pennant  is  the 
signal  to  all  mariners  that  the  zone  is  in 
place  around  the  vessel  flying  the 
pennant. 

Although  numerous  comments 
requested  a  public  hearing,  no 
comments  provided  convincing  reasons 
why  a  hearing  would  be  helpful  in  this 
rulemaking.  Based  on  all  the  comments 
received  to  date,  there  has  been  an 
adequate  forimi  and  sufficient  time  for 
the  public  to  express  its  concerns  on  all 
issues  related  to  this  rulemaking. 

One  comment  stated  that  there  was  no 
evidence  supporting  the  finding  that 
physical  interference  with  the  hunt  is 
inconsistent  with  federal  law.  The 
Department  of  the  Interior  (DOI)  is  the 
agency  tasked  with  determination  of 
tribal  treaty  rights.  In  DOIs  view,  the 
Makah  Tribe's  right  to  engage  in  the 
harvest  of  whales  is  protected  by  federal 
law,  and  the  federal  government  has 


legal  authority  to  protect  the  exercise  of 
that  right.  The  central  purpose  of  this 
regulation,  however,  is  to  enhance 
safety  at  sea. 

Some  comments  asked  that  the  RNA 
be  extended  southward  to  the  full 
breadth  of  the  Makah  Tribe's  usual  and 
accustomed  fishing  area  at  48"02'25"  N. 
The  whale  hunts  that  took  place  in  early 
1999  generally  involved  operations 
south  of  the  RNA  boundary  as 
established  in  the  interim  rule.  These 
hunts  were  nevertheless  within  the 
Makah's  usual  and  accustomed  whaling 
area.  The  Makah  hd\'e  indicated  they 
will  continue  to  hunt  in  this  area. 
Further  the  Coast  Guard  has  determined 
that  it  IS  capable  of  monitoring  activity 
in  this  area.  The  final  rule  is  extending 
the  RNA  to  include  a  greater  portion  of 
the  Makah  Tribe's  usual  and 
accustomed  fishing  area.  The  Coast 
Guard  Authorization  Act  of  1998  added 
a  definition  of  navigable  waters  of  the 
United  States  at  33  U.S.C.  1222(5)  to 
include  the  territorial  sea  out  to  12 
nautical  miles  from  the  baseline  of  the 
United  States.  (Pub.  L.  105-383,  Title 
III.  §  301(a).  Nov  ]3,  1998.  112  Stat. 
3417).  This  authorizes  the  Coast  Guard 
to  extend  the  protections  of  the  RNA 
under  the  Ports  and  Waterways  Safety 
Act  from  three  to  twelve  nautical  miles 
from  the  baseline  of  the  United  States. 
For  the  purposes  of  this  rule,  the 
definition  at  33  U.S.C.  1222(5) 
supercedes  the  definitions  found  at  33 
CFR  §§  2.05-5  and  2.05-25.  The  RNA 
will  extend  out  to  a  north-south  line 
approximately  10  nautical  miles  off  the 
western  coast  of  Washington  State  so  as 
to  avoid  the  Navy  firing  range  and  the 
Traffic  Separation  Scheme  (TSS).  The 
RNA  will  also  extend  southward  to  fully 
encompass  the  Tribe's  usual  and 
accustomed  fishing  areas.  The  purpose 
of  the  RNA  is  to  promote  safety.  The 
Makah  have  clearly  established  that 
they  will  hunt  within  their  entire  usual 
and  accustom  fishing  area.  The  Notice 
of  Proposed  Rule  Making  and  the 
Interim  Rule  relied  heavily  upon  the 
concern  within  the  Coast  Guard  of  the 
ability  to  patrol  effectively  in  this 
remote  area.  Now  that  we  have 
experienced  an  actual  hunt  we  believe 
we  can  effectively  patrol  the  expanded 
area.  NOAA  has  also  indicated  that  they 
would  like  the  RNA  to  similarly  be 
expanded.  This  is  an  illustration  of  the 
expanded  RNA: 
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Regulatory  Evaluation 

This  final  rule  it.  not  a  "significant 
regulatory  action'  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatorv  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040,  Februarv  26.  1979). 
Although  some  public  comments  stated 
that  this  action  constitutes  a  significant 
regulatory  action,  the  Coast  Guard 
disagrees  based  on  the  minor  portion  of 
the  navigable  waters  affected,  and  the 
brief  time  that  actual  whale  hunt 
operations  involve.  Because  of  the 
limited  number  of  whales  that  can  be 
taken  annually  and  the  small  size  of  the 
MEZ,  the  C^oast  Guard  expects  the 
economic  impact  of  this  interim  rule  to 
be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatorv  policies  and  procedures  of 
DOT  is  unnecessarv'. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 

(5  V.S.C.  601-612),  we  considered 
whether  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities "  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  .50,000, 

Small  entities  that  might  be  affected 
could  include  whale-watching  ventures, 
tugboats  and  their  tows,  small  passenger 
vessels,  and  commercial  fishermen. 
Several  comments  stated  that  the  impact 
on  small  entities  had  not  been 
quantified  .Some  rif  these  comments 
indicated  that  both  the  media  as  an 
economic  entity  and  recreational  fishing 
vessels  would  be  harmed  bv  this  rule 
The  media  will  be  allowed  to  document 
the  hunt  using  a  media  pool  vessel. 
Small  entities  and  recreational  vessels 
such  as  fishing  vessels  and  whale 
watching  boats  need  to  maintain 
pnident  distances  from  whale  hunts  as 
a  safety  precaution  whether  this  rule 
exists  or  not.  .•\s  discussed  above,  the 
Coast  Guard  recommends  that  all 
mariners,  including  small  entities, 
maintain  a  distance  well  in  excess  of 
500  vards  during  whale  hunt  activities. 
The  \ery  small  size  and  duration  of  the 
MEZ  minimizes  the  effects,  if  any,  from 
this  rule  on  small  entities. 

The  Coast  Guard  t:ertifies  under  5 
U.S.C,  605(bJ  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 


In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121),  the  Coast  Guard 
offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C,  3501- 
3520), 

Federalism 

We  have  analyzed  this  final  rule 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U,S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
govermnent,  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Propertv 
Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  E.O. 
12988,  Civil  Justice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

The  Coast  Guard  considered  the 
potential  environmental  impacts  of  this 


rule  and  concluded  that  there  were  no 
potential  effects  that  preclude 
application  of  the  categorical  exclusion 
found  under  figure  2-1,  paragraph 
(34)(g).  of  Commandant  Instruction 
M16475.1C.  Paragraph  (34)(g)  authorizes 
a  categorical  exclusion  for  rulemakings 
changing  a  Regulated  Navigation  Area. 
In  assessing  the  potential  environmental 
impacts  of  this  rule,  the  Coast  Guard 
consulted  with  the  U.S,  Fish  and 
Wildlife  Ser\ice.  the  Nisqually  National 
Wildlife  Refuge  Complex,  the 
Washington  Maritime  National  Wildlife 
Refuge  Complex,  and  the  National 
Marine  Fisheries  Service,  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures, 
Waterways, 

Accordingly,  the  interim  rule 
amending  33  CFR  part  165  which  was 
published  at  63  FR  52609  on  October  1, 
1998,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS 
AREAS. 

1,  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  :«  U.S.C.  1231;  .50  U.S.C.  191; 
33  CFR  l.o'a-Kg).  6,04-1.  6,04-6  and  160,5; 
49  CFR  1.46, 

2.  Amend  §165.1310  by  revising 
paragraphs  (a)  and  (e)  to  read  as  follows: 

§165.1310    Strait  of  Juan  de  Fuca  and 
Adjacent  Coastal  Waters  of  Northwest 
Washington;  Makah  Whale  Hunting — 
Regulated  Navigation  Area. 

(a)  The  following  area  is  a  Regulated 
Navigation  Area  (RNA):  From 
48-02. 25'N,  124°42.1'W  northward 
along  the  mainland  shoreline  of 
Washington  State  to  Cape  Flattery  and 
thence  eastward  along  the  mainland 
shoreline  of  Washington  State  to 
48°22'N.  124°34'W:  thence  due  north  to 
48^24.551^1,  124°34'W;  thence 
northwesterly  to  48°27.1'N,  124°41.7'W; 
thence  due  west  to  48°27.1'N. 
124'45.5'W;  thence  southwesterly  to 
48°20.55'N,  124=51, OSAV.  thence  west 
south  west  to  48-18,01^1  124  =  59. 0'W. 
thence  due  south  to  48=02.257^1, 
124'59.0'W)  thence  due  east  back  to  the 
shoreline  of  Washington  at  48=02. 25'N, 
124=42. nV.  Datum:  NAD  1983. 
***** 

(e)  The  Makah  Tribe  shall  make 
SECURITE  broadcasts  beginning  one 
half  hour  before  the  commencement  of 
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a  hunt  and  pverv  half  hour  thereafter 
until  hunting  activities  are  concluded. 
This  broadcast  shall  be  made  on 
channel  16  VHF-FM  and  state: 

A  whale  hunt  is  proceeding  today  within 
the  Regulated  Navigation  Area  established  for 
Makah  whaling  activities.  The  (name  of 
vessel)  is  a  (color  and  description  of  vessel) 
and  will  be  flying  international  numeral 
pennant  five  (3)  while  engaged  in  whaling 
operations.  This  pennant  is  yellow  and  blue 
in  color.  Mariners  are  required  by  federal 
regulation  to  stay  500  yards  away  from  (name 
of  vessel),  and  are  strongly  urged  to  remain 
even  further  away  from  whale  hunt  activities 
as  an  additional  safety  measure. 
***** 

Dated:  November  1, 1999. 
James  C.  Olson, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander.  13th  Coast  Guard  District. 
IFR  Doc.  99-29365  Filed  11-9-99;  8:45  am) 

BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-087-1 -9939a:  FRL-6463-6] 

Approval  and  Promulgation  of 
Implementation  Plans:  Approval  of 
Revisions  to  the  North  Carolina  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  July  29,  1998.  the  State  of 
North  Carolina,  through  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources  (NCDENR) 
submitted  miscellaneous  revisions  to 
the  North  Carolina  State 
Implementation  Plan  (SIP).  These 
revisions  include  but  are  not  limited  to, 
clarif\'ing  rules  for  the  control  of 
particulate  emissions,  adding 
requirements  for  expedited  permit 
processing,  revising  the  Division  name 
and  address,  and  amending  case-by-case 
MACT  language.  EPA  is  approving  the.^e 
revisions  because  they  are  consistent 
with  the  requirements  set  forth  in  the 
Clean  Air  Act  (CAA)  amendments  of 
1990. 

DATES:  This  direct  final  rule  is  effective 
lanuary  10,  2000.  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  December  10.  1999.  If  adverse 
comment  is  received.  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  All  comments  should  be 
addressed  to;  Gregory  Crawford  at  the 


U.S.  Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  61 
Fors\'th  Street,  SW,  Atlanta,  Georgia 
30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102], 
U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW. 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street,  SW.  Atlanta,  Georgia 
30303-8960. 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
Division  of  Air  Quality.  1641  Mail 
Service  Center.  Raleigh,  North 
Crtrolina  2~r)qq 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Crawford.  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air 
Pesticides  and  Toxics  Management 
Division  at  404  362-904fi 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  luly  29.  1998.  the  State  of  North 
Carolina  Department  of  Environment 
and  Natural  Resources  submitted 
revisions  to  amend,  adopt,  and  repeal 
multiple  sections  in  the  North  Carolina 
Administrative  Code.  These 
amendments  address  Subchapters  2D — 
Air  Pollution  Control  Requirements  and 
2Q — Air  Quality  Permits  Requirements. 
Detailed  descriptions  of  the 
amendments  are  listed  under  "Analysis 
of  the  State's  Submittal." 

II.  Analysis  of  State's  Submittal 

15  A  NCAC  2D  .0101— Definitions. 
.0104 — Incorporation  by  Reference. 
.0105— Mailing  List.  .0202 — Registration 

of  Air  Pollution  Sources.  .0302— 
Episode  Criteria.  .0531 — Sources  in 
Nonattainment  Areas.  .0953 — Vapor 
Return  Piping  for  Stage  11  Vapor 
Recover}-.  .1902— Definitions.  .1903— 
Permissible  Open  Rurning  Without  a 
Permit.  15  A  \CAC  2Q  .0103— 
Definitions.  .0108 — Delegation  of 
.Authority,  .0307 — Public  Participation 
Procedures 

These  regulations  were  amended  to 
change  the  Division's  name  from 
Division  of  Envinmmental  Management 
to  the  Air  Quality  Division,  due  to 
restructure  of  the  organization. 

15A  SCAC2Q  .0207— Annual 

Emissions  Reporting 

This  regulation  was  amended  to  add 
perchloroethvlene  to  the  list  of 
compounds  in  15A  NCAC  2Q.0207, 


since  annual  reporting  of  emissions  is 
required. 

ISA  NCAC2Q  .0805— Grain  Elevators, 
.0806— Cotton  Gins.  .0807— Emergency- 
Generators 

These  regulations  were  amended  to 
revise  the  exclusionary  levels  for  permit 
fee  purposes  for  both  grain  elevators  and 
cotton  gins  and  to  clarify^  that  storage 
tanks  that  store  fuel  for  an  emergency 
generator  would  not  disqualify'  the 
generator  from  exclusionary  rules. 

15A  NCAC  2D  .0506— Particulates  from 
Hot  Mix  Asphalt  Plants.  .0507— 
Particulates  From  Chemical  Fertilizer 
Manufacturing  Plants,  .0508 — 
Particulates  From  Pulp  and  Paper  Mills, 
.0509 — Particulates  from  Mica  or 
Feldspar  Processing  Plants.  .0510 — 
Particulates  From  Sand,  Gravel,  or 
Crushed  Stone  Operations,  .0511 — 
Particulates  From  Lightweight  Aggregate 
Processes,  .0513 — Particulates  From 
Portland  Cement  Plants.  .0514— 
Particulates  From  Ferrous  Jobbing 
Foundries,  .0515 — Particulates  From 
Miscellaneous  Industrial  Processes, 
.0540 — Particulates  From  Fugitive  Non- 
Process  Dust  Emission  Sources 

These  regulations  were  adopted  to 
clarify  existing  and  adopt  new  rules  for 
the  control  of  particulate  emissions.  The 
allowable  emission  rates  for  the  sections 
were  simplified  from  a  table  format  to 
a  bullet  listing  of  emission  rates  for  each 
section. 

15 A  NCAC  2D  .0521— Control  of  Visible 
Emissions 

This  regulation  amends  language  to 
use  consistent  terminology  in  the  visible 
emissions  rule. 

15A  NCAC  2D  .0914— Determination  of 
VOC  Emission  Control  System 
Efficiency 

This  regulation  was  amended  to 
correct  a  deficiency  identified  by  the 
EPA  in  the  procedures  for  determining 
capture  efficiency.  EPA  recommends 
capture  efficiency  protocols  and  test 
methods  be  determined  as  described  in 
the  EPA  document.  EMTIC  GD-035, 
"Guidelines  for  Determining  Capture 
Efficiency."  The  State  is  incorporating 
this  rule  by  reference. 

15A  NCAC  2D.  0927— Bulk  Gasoline 
Tertninals 

This  regulation  was  amended  to 
require  bulk  gasoline  terminals  to  weld 
or  gasket  deck  seams  on  contact  decks. 

25.4  NCAC  2D.  0953— Vapor  Return 
Piping  for  Stage  II  Vapor  Recovery 

This  regulation  was  amended  to 
require  affected  facilities  (any  gasoline 
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service  station  or  gasoline  service 
station  dispensing  facility)  to  install 
necessary-  piping  for  installation  of  the 
California  Air  Resource  Board  certified 
.Stage  II  vapor  recovery  systems. 

15 A  \CAC2Q  .0101— Required  Air 
Quality  Permita.  .0306 — Permits 
Bi^quinng  Public  Participation.  .0312 — 
Application  Processing  Schedule 

These  regulations  amend  the  case-by- 
case  Maximum  Achievable  Control 
Technology  rules  by  incorporating 
details  of  the  final  federal  requirements 
into  the  existing  State  rules  requiring 
and  specifying  procedures  for  such 
determinations. 

13A  .\CAC2D  .0938—Perchloroethylene 
Dry  Cleaning  System 

This  regulation  was  amended  to 
remove  an  unnecessary  rule  since 
perchloroethvlene  is  no  longer 
considered  a  volatile  organic  compound 
for  the  formation  of  ozone. 

15A  NCAC2Q  .0312— Application 

Prncpssinti  Schedule,  .0313 — Expedited 
Processing  Schedule.  .0607  Application 
Processing  Schedule 

These  regulations  adopt  rules  for  the 
implementation  of  expedited  permit 
processing  procedures  and  amend  the 
application  processing  schedule  rules. 

III.  Final  Action 

EPA  IS  approving  the  aforementioned 
changes  to  the  SIP  because  they  are 
consistent  with  the  Clean  Air  Act  and 
EPA  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EP,\  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  January  10,  2000 
without  further  notice  unless  the 
.\gency  receives  adverse  comments  by 
December  10,  1999. 

If  the  EPA  rec:eives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect,  .Ml  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule  The  EP.\  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  lanuarv  10, 
2000  and  no  further  action  will  be  taken 
on  the  proposed  nile. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulatory  Planning 
and  Review." 

B.  Executive  Orders  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
governments,  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments. 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 

In  addition,  E.O.  12875  requires  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  fribal  goverrunents. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999),)  which  will 
take  effect  on  November  2.  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on  federalisin  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  one  State  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 


significant"  as  defined  under  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  mav  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 

a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  binds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPAs  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningfiil 
and  timely  input  in  the  development  of 
regulatorV'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  State,  local  or  tribal 
government,  unless  the  Federal 
governnienf  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  or 
EPA  consults  with  those  governments.  If 
EPA  complies  by  consulting,  Executive 
Order  12875  requires  EPA  to  provide  to 
the  Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  State,  local  and  tribal 
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governments,  the  nature  of  their 
concerns,  copies  of  any  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition, 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
fleeted  officials  and  other 
representatives  of  State,  local  and  trihal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatorv  proposals  containing 
significant  unfunded  mandates." 
Todav's  rule  does  not  create  a 
mandate  on  State,  local  or  tribal 
go\'ernments.  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  Ua)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatorv  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  anv 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  ec:onomic  impact  on 
a  substantia]  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  ha\e  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new- 
requirements  but  simplv  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements.  I  certif\-  that  this 
action  will  not  ha\e  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  f)f  flexibilitv  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EP.\  must 


prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutorv 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
goverimients  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector,  * 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  tn  publication  of  the  rule  in 
the  Federal  Register,  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 


programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  10.  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  32 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  5.  1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 

Chapter  I,  title  40.  Code  of  Federal 
Regulations,  is  amended  as  follows; 

PART  52  [AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  n — North  Carolina 

2.  Section  52.1770(c)  is  amended  by 
revising  the  entries  for  Sections  2D  Air 
Pollution  Control  Requirements:  .0101, 
.0104,  .0105.  ,0202,  ,0302.  .0506,  .0507, 
.0508,  .0509.  .0510,  .0511,  .0513.  .0514, 
.0515, .0521. .0531, ,0540,  ,0914. .0927, 
.0938,  .0953.  .1902.  .1903  and 
Subchapter  2Q  Air  Quality  Permits 
Requirements;  .0101,  .0103,  .0108, 
.0207.  .0306.  .0307,  .0312,  .0313,  .0607, 
.0805.  .0806.  .0807.  to  read  as  follows: 

§  52  1770    Identification  of  plan. 
*         *         *         *         *    ^ 

(c)  EPA  approved  regulations. 
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EPA  APPROVED  North  Carolina  Regulations 

state 
State  citation                                                          Title/subject                                     ettective 

date 

EPA^a^pprovai        E.p.^.g,,,, 

Subchapter  ?D     Air  Pollution  Control  Requirements 

•                                •                                •                                *                                * 
Section   0101   Definitions  1/15'98 

•                                                                       • 

11/10/99 

Subchapter  ?D     Air  Pollution  Control  Requirements 

Section  ,01 C 


Section  .02C 


Section  0105  Mailing  List 

•  *  •  • 

Section  02C2  Registration  of  Air  Pollution  Sources 

•  «  •  « 

Section  030?  Episode  Criteria  


1/15  98 


1/15  98 


1/15.'98 


Section   0506  Particulates  from  Hot  Mix  Asphalt  Plants   3/20/98 

Section  050^  Particulates  from  Chemical  Fertilizer 3/20/98 


Subchapter  2D     Air  Pollution  Control  Requirements 


Section  0508  '. Particulates  from  Pulp  and  Paper  Mills  

Section  0509  Particulates  from  Mica  or  Feldspar  Processing 

Section  0510  Particulates  from  Sand,  Gravei    or  Crushed 

Stone  Operations 
Section    0511  Particulates  from  Lightweight  Aggregate     


Section  05' 3  Particulates  from  Poniana  Cement  Plants  

Section  0514  .• Particulates  from  Ferrous  JobDing  Foundries 


Subchapter  2D    Air  Pollution  Control  Requirements 


3/20/98 
3/20/98 
3/2098 

3/20/98 


3/20/98 
3  20  98 


11/10/99 


11/10/99 


11/10/99 


11/10/99 
11/10/99 


11/10/99 
11/10/99 
11/10/99 

11/10/99 


11/10/99 
11/10/99 


Section  .03C 
Section  .03C 


Section  .031 


Section  08C 
Section  08C 
Section  .08C 


I  PR  Doc,  99- 

BILLING  CODE 


ENVIRGNr 
AGENCY 

40  CFR  Pa 


Section  0521   Control  of  Visible  Emissions 


3/20/98 


11/10/99 


Section  .0531   Sources  in  Nonattainment  Areas 


1/15  98 


11/10/99 


Section   0540 


Particulates  from  Fugitive  Non-Process  Dust 
Emission  Sources, 


Section  0914  Determination  of  VOC  Emission  Control  Sys- 
tem Efficiency. 


Section  092^  Bulk  Gasoline  Terminals 


Subchapter  2D     Air  Pollution  Control  Requirements 


3/20/98 


3/20/98 


3/20  98 


1 1  1  G'99 


11/10/99 


11/10,'99 


AGENCY:  Ei 

.Xtjcncv  [El 
action:  El! 

SUMMARY:  ( 

295()3).  EP, 
to  Rhode  L' 
Regulation 
rnrrectiv  ic 


Section  0953  Vapor  Return  Piping  for  Stage  li  Vapor  Re- 
covery. 

Section  0953  Vapor  Return  Piping  for  Stage  '<  Vapor  Re- 
covery. 

•  •  •  •  • 

Section    '902  Definitions  ..,,. 

Section    1903  Permissible  Open  Burning  Without  a  Permit  ... 


Subchapter  2Q     Air  Quality  Permits  Requirements 


Section  0101   •. Required  Air  Quality  Permits 


1/1  5 '98 

1V10''99 

3/20/98 

1110''99 

* 

1/15/98 

11  10/99 

1/15/98 

11  10/99 

3/20/98 


n  1099 


A^r  Pollution 

Reauiatior 
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State  citation 


Title/subject 


State 
effective  ^^^1^^'°^^'       Explanation 

date  '^'^ 


Subcliapter  20     Air  Quaiity  Permits  Requirements 


Section  .0103  Definitions  

«  •  •  ♦ 

Section  .0207  Annual  Emissions  Reporting 


Section  .0306  Permits  Requiring  Public  Participation 

Section  .0307  Public  Participation  Procedures 


1/15/98 

11/1(V99 

1/15/98 

11/10/99 

• 

3/20/98 

11/10/99 

1/15/98 

11/10/99 

Section  .0312  Application  Processing  Schedule 


Subchapter  2Q     Air  Quality  Permits  Requirements 


Section  0805  Grain  Elevators  

Section  0806  Cotton  Gins  

Section  .0807  Emergency  Generators 


3/20/98 


1/15/98 
1/15/98 
1/15/98 


11/10/99 


11/10/99 
11/10/99 
11/10/99 


IFR  Doc.  99-27931  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6560-50-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[AD-FRL-6471-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  Rhode 
Island;  Amendments  to  Air  Pollution 
Control  Regulation  Number  9; 
Correction 

AGENCY:  Envirnnmonta!  Protection 

.\gcn{  V  (EPAl 

ACTION:  I'lnai  rule;  correction. 


SUMMARY:  (3n  Uine  2,  1999  (64  FR 

29,563).  EPA  promulgated  amendmonts 
to  Rhode  Islands  Air  Pollution  (lontrol 
Regulation  Number  9.  The  document 

corrortlv  idontifi'^d  th''^  rhan^o-;  in  th<^ 


Regulation.  However,  the  table 
incorrectly  implied  that  the  entire 
regulation  had  been  changed. 

EFFECTIVE  DATE:  Amlii-'  -     :'">'-' 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
D.  Cohen,  Air  Permits  Program,  U.S. 
Environmental  Protection  Agency, 
Region  1 ,  One  Congress  Street.  Suite 
1100  (CAP).  Boston,  MA  02114-2023: 
rfil7l  qi8-lB.5,S 

SUPPLEMENTARY  INFORMATION:  In  the 
document  published  on  June  2,  1999, 
the  revision  to  Table  52.2081  is 
incorrect.  This  final  rule  corrects  the 
table  to  incorporate  only  the  changes 
submitted  by  Rhode  Island  DEM  on 
August  6.  1996. 

Tne  EPA  regrets  any  inconvenience 
the  earlier  information  has  caused. 

List  ot  Subjects  in  40  CIR  Part  32 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Partirulate  matter,  Prevention  of 


significant  deterioration.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q^ 
Dated:  October  28,  1999. 
)ohn  P.  DeVillars, 

Regional  Administrator,  Region  I. 

Part  52,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthoritv:  42  1'  S  C  "401   pt  seq. 

Subpart  00 — Rhode  island 

2.  In  §  52.2081 .  Table  52.2081  is 
amended  by  adding  a  new  entry  to  the 
existing  state  citation  for  Air  Pollution 

Control  Reculation  No.  9. 

§52,208"      EPA-app'^oveo  Rnode  Isiand 
State  regulations 


Table  52.2081— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/subject 


Date 
adopted 
by  State 


Date  ap- 
proved by 
EPA 


FR  citation        52.2070 


Changes/Unapproved  sections 


A.r  Pollution  control 
Reaulatior  No  9 


Air  Pollution 
Control  Per- 
mits. 


30  July 
1996. 


2  June 
1999. 


64  FR  29563     (c)(54) 


Changes  in  9.1.7.  9.1.18,  and  9.5.1(c)  to  add 
Dual  Source  Definition.  Changes  in 
9.1.24(b)(3),  9.5.2(b)(2)d(i),  9.5.1(d)  and 
9.5.1(f)  to  change  Particulate  Increment. 
Changes  in  9.1.6  to  revise  BACT  definition. 
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BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

42  CFR  Part  61 
RIN  0991-AA96 

Service  Fellowships 

agency:  Office  of  the  Secretary.  HHS. 
action:  Final  rule. 


SUMMARY:  The  Department  of  Health  and 

Human  Services  (HHS)  is  adopting 
without  change  the  interim  final  rule 
amending  the  roguUtinns  governing 
servic;n  fellowships  which  was 
published  in  the  Federal  Register  on 
Febniarv  27.  1998  (63  FR  9949).  These 
amendments  revised  the  authority 
citation,  extended  the  time  limitation  on 
initial  appointments  from  2  years  to  5 
years,  permitted  extensions  of 
appointments  for  up  to  5  years  rather 
than  vear-to-vear.  and  deleted  obsolete 
references  to  the  Surgeon  General. 

DATES:  Effective  Date:  November  10, 
1999.  The  effective  date  for  this  final 
rule  is  not  dela\f"d  because  it  adopts  the 
interim  final  rulf  without  chant^e 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Moore,  NIH  Regulations  Officer, 
.National  Institutes  of  Health.  bOll 
Executive  Boulevard,  Suite  601,  MSC 
7669.  Rockville.  MIJ  208.52;  telephnne 
^01-496—4607  (not  a  toll-free  number); 
Fax  iO  1-402-01 69.  For  infoimation 
with  regard  to  ser\ice  fellowships 
contact  Fdie  Bishop.  Office  of  Human 
Resource  Management.  National 
Institutes  of  Health,  J 1  Center  Dr..  MSC 
0424,  Bethesda,  MD  20892-0424; 
telephone  301-402-9484  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
De[i<irtment  of  Health  and  Human 
Services  (HHS)  published  in  the  Federal 
Register  on  February  27.  1998  (63  FR 
9949)  an  interim  final  rule  amending  the 
regulations,  codified  at  42  CFR  part  61, 
subpart  B.  governing  service 
fellowships  .Mthough  the  amendments 
were  published  as  an  interim  final  rule 
and  were  effective  immediately,  the 
Secretary'  requested  comments  on  the 
regulations.  The  c:i)mnient  periofi 
expired  on  April  28,  1998.  HHS 
received  no  comments  on  the 
amendments  Consequently.  HHS  is 
adopting  the  interim  final  rule  without 
change  as  a  final  rule. 

Section  207(g)  of  the  Public  Health 
Sendee  Act.  as  amended,  authorizes  the 


Secretary  to  designate  individual 
scientists,  other  than  Commissioned 
Officers  of  the  Public  Health  Service 
(PHS).  to  receive  fellowships;  to  be 
appointed  for  duty  with  the  Service  and 
compensated  without  regard  to  the  civil 
service  classification  laws;  to  hold  their 
fellowships  under  conditions  prescribed 
therein;  and  to  be  assigned  for  studies 
or  investigations  either  in  the  United 
States  or  foreign  countries  during  the 
terms  of  their  fellowships. 

Consistent  with  the  legislative  intent 
of  the  PHS  Act,  §  61.32  of  the 
implementing  regulations  codified  at  42 
CFR  Part  61,  sates  that  service 
fellowships  "may  be  provided  to  secure 
the  services  of  talented  scientists  for  a 
period  of  limited  duration  for  health- 
related  research,  studies,  and 
investigations  where  the  nature  of  the 
work  or  the  character  of  the  individual's 
services  render  customary  employing 
methods  impracticable  or  less 
effective," 

The  interim  final  rule  amended 
§61.38  of  the  service  fellowship 
regulations  to  make  time  limitations  on 
initial  appointments  more  flexible. 
Specifically,  the  interim  final  rule 
extended  the  current  time  limitation  on 
initial  appointments  from  2  to  5  years, 
and  revised  the  requirements  with 
respect  to  extensions  to  permit 
extensions  for  up  to  5  years  rather  than 
year-to-year.  These  changes  are 
intended  to  provide  HHS  health 
agencies  with  greater  flexibility  to 
recruit  and  retain  their  scientists.  It  is 
anticipated  that  the  increased  flexibility 
will  provide  for  simplified  recruitment 
and  classification.  Employment  will 
continue  to  be  linked  to  scientific 
excellence  as  determined  by  agency 
peer  review  processes. 

The  interim  final  rule  also  amended 
the  authority  citation  and  the  references 
to  the  Surgeon  General  to  reflect  that  the 
authority  for  the  service  fellowships  are 
vested  in  the  Secretary.  Section  61.30 
was  amended  to  remove  the  paragraph 
designations  and  the  definition  for  the 
term  "Surgeon  General"  and  to  add  the 
definition  for  the  term  "Secretarv',"  and 
§  61.34  was  amended  to  remove  clause 
(b)  and  redesignate  clause(c)  and  (b)  to 
reflect  current  policy. 

The  following  statements  are 
provided  for  public  information. 

Executive  Order  No.  12866 

Executive  Order  No.  12866, 
Regulatory  Planning  and  Review. 
requires  that  all  regulatory  actions 
reflect  consideration  of  the  costs  and 
benefits  they  generate,  and  that  they 
meet  certain  standards,  such  as  avoiding 
the  imposition  of  unnecessary  burdens 
on  the  affected  public.  If  an  action  is 


deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  §  3(f)  of 
the  Order,  a  pre-publication  review  by 
the  Office  of  Management  and  Budget's 
(0MB)  Office  of  Information  and 
Regulatory  Affairs  (OIR.\)  is  nocessar}'. 
This  rule  was  reported  to  01R/\,  and  it 
was  deemed  not  to  be  a  significant 
regulatory  action. 

Regulatory  Flexibility  Act 

Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  chapter  6)  requires  that 
regulatory  actions  be  analyzed  to 
determine  whether  they  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Secretarv  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and.  therefore,  a  regulatory  flexibility 
analysis,  as  defined  under  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required.  This  rule  applies  to 
individuals  who  apply  for  and  may 
receive  service  fellowships.  The  rule 
does  not  apply  or  affect  "small  entities" 
as  that  term  is  defined  in  5  U.S.C.  601. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements  that 
are  subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  chapter  35). 

List  of  Subjects  in  42  CFR  Part  61 

Fellowships. 

Approved:  September  10, 1999. 
Harold  Varmus, 

Director.  Motional  Institutes  of  Health. 

Dated:  November  1,  1999. 
Donna  Shalala. 
Secretarv. 

Subpart  B — Service  Fellowships 

Accordingly,  the  interim  rule 
amending  42  CFR  part  61.  subpart  B, 
which  was  published  at  63  FR  9949  on 
February  27.  1998,  is  adopted  as  a  final 
rule  without  change. 

[FR  Doc.  99-29400  Filed  11-9-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  172 

[Docket  No.  RSPA-99-6212  (HM-189P)] 
RIN2137-AD38 

Hazardous  Materials  Regulations: 
Editorial  Corrections  and 
Clarifications:  Correction 

AGENCY:  Rcspart  ii  ^Il!^  Sppcial  Programs 
.Administration  ,RSP,\i,  DOT. 
ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
riirrprtions  to  the  final  rule  [RSPA-99- 
h212  {HM-189P)1,  which  was  published 
in  the  Federal  Register  on  Monday. 
September  27,  1999.  That  final  rule 
amended  the  Hazardous  Materials 
Regulations  (HMR)  to  correct  editorial 
errors,  make  minor  regulatory  changes 
and.  in  response  to  requests  for 
clarification,  improve  the  clarity  of 
certain  provisions  in  the  HMR. 
EFFECTIVE  DATE:  October  1.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G,  Ste\ens.  Offi(  e  of  Hazardous 
Materials  Standards,  1202)  366-8553, 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
S\V  .  Washinston.  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  27.  1999.  RSPA 
published  a  final  rule  under  Docket 
HM-189P  (64  PR  51912)  to  correct 
editorial  errors,  make  minor  regulatory 
changes  and.  in  response  to  request  for 
(  larification,  improve  the  claritv  of 
certain  provisions  in  the  HMR.  This 
amendment  makes  minor  corrections  to 
the  September  27  final  rule,  which  was 
effective  October  1.  1999. 

Because  the  amendments  do  not 
impose  new  requirements,  notice  and 
public  procedure  are  unnecessary.  The 
following  is  a  summarization  of  the 
corrections  made  under  this  final  rule. 

Summary  of  Changes 

Part  1 7] 
Section  171.6 

In  paragraph  (b)(2),  in  the  table  of 

OMB  control  numbers,  two  subsection 
references  in  the  third  column  are 
re\!spd  to  correct  a  printing  error. 

Part  1  72 

Section  172.101 

In  the  entr\-  "Organic  peroxide  type  C, 
liquid.'   L'i\3103.  in  column  (1).  the 


letter  "G"  was  omitted  inadvertently. 
The  letter  "G"  in  column  (1)  of  the 
Hazardous  Materials  Table  identifies 
proper  shipping  names  for  which  one  or 
more  technical  names  of  the  hazardous 
material  must  be  entered  in  parentheses 
in  association  with  the  basic 
description.  This  change  was  recently 
adopted  in  a  final  rule  published  March 
5,  1999  (Docket  HM-215C:  64  FR 
10742). 

In  the  entry  "Dichlorofluoromethane 
or  refrigerant  gas  R21".  the  word 
"refrigerant"  is  corrected  to  read 
"Refrigerant". 

In  the  entry  "Sulfur",  4.1  UN1350,  in 
column  (6),  the  "9"  label  code  is 
corrected  to  read  "4.1".  This  revision 
aligns  the  label  entr>'  with  the 
corresponding  hazard  class  of  the 
material. 

Regulatory  .Analyses  and  Notices 

.4.  Executive  Order  12366  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory-  action  under 
section  3(f)  of  Executive  Order  12866 
and.  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  rule  is  not  significant 
according  to  the  Regulator\'  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  Because 
of  the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism").  Federal  hazardous 
material  transportation  law,  (49  U,S.C. 
5101-5127)  contains  express 
preemption  provisions  at  49  U.S.C. 
5125. 

RSPA  is  not  aware  of  any  State,  local, 
or  Indian  tribe  requirements  that  would 
be  preempted  by  correcting  editorial 
errors  and  making  minor  regulatory 
changes.  This  final  rule  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

C.  Executive  Order  13084 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  would  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments,  the  funding  and 
consultation  requirements  of  this 
Executive  Order  do  not  apply. 


D.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  makes  minor  editorial  changes 
which  will  not  impose  any  new- 
requirements  on  persons  subject  to  the 
HN4R;  thus,  there  are  no  direct  or 
indirect  adverse  economic  impacts  for 
small  units  of  government,  businesses  or 
other  organizations. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
govenmients.  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

F.  Impact  on  Business  Processes  and 
Computer  Systems  (Year  2000) 

Many  computers  that  use  two  digits  to 
keep  track  of  dates  may,  on  Januan.'  1. 
2000.  recognize  "double  zero"  not  as 
2000  but  as  1900.  The  Year  2000 
problem  could  cause  computers  to  stop 
running  or  to  start  generating  erroneous 
data.  The  Year  2000  problem  poses  a 
threat  to  the  global  economy  in  which 
Americans  live  and  work.  With  the  help 
of  the  President's  Council  on  Year  2000 
conversion.  Federal  agencies  are 
reaching  out  to  increase  awareness  of 
the  problem  and  to  offer  support.  We  do 
not  want  to  impose  new  requirements 
that  would  mandate  business  process 
changes  when  the  resources  necessary 
to  implement  those  requirements  would 
otherwise  be  applied  to  the  Year  2000 
problem. 

This  final  rule  does  not  impose 
business  process  changes  or  require 
modification  to  computer  systems. 
Because  the  final  rule  does  not  affect 
organizations'  ability  to  respond  to  the 
Year  2000  problem,  we  do  not  intend  to 
delay  the  effectiveness  of  the 
requirements  in  the  final  rule. 

G.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 


rule. 


H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
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to  rrnss-referenci'  this  action  with  the 

L'nified  Ageruid. 

Li'it  of  Subjects 

49(:FR  Part  171 

Exports.  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports.  Roporting  (Uid  recordkeeping 
requirements. 

49CFR  Part  172 

Educatiim.  Hazardous  materials 
transportation,  Hazardous  waste, 
L.abeiing.  Markings,  Packaging  and 
containers.  Reporting  and  r^H  ordkeeping 
requirements 

.■\ccordingiv,  4M  CP'K  parts  171  and 
172  are  corrected  bv  making  the 
following  correcting  amendments: 

PART  171— GENERAL  INFORMATION. 
REGULATIONS,  AND  DEFINITIONS 

1   Thf  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  .5101-5127;  49  CFR 
1.53. 

§171.6    [Corrected] 

2.  In  §  171.6.  m  the  paragraph  fb)(2) 
table,  for  the  tmtrv  ■2137-0557,"  in 
column  3  under  "Title  49  CFR  part  or 
section  where  identified  and 
described".  ■17.'3.124(a)(l)(iii)(b). 
(a)(2)(iii)(d)"  is  removed  and 
"173.124(a){l)(iii)tBJ.  ta)t2j(iii){D)"  is 
added  in  its  place. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53 

§172.101     [Corrected] 

4.  In  §  172.101,  in  the  Hazardous 
Materials  Table,  the  following 
amendments  are  made: 

a.  In  Column  (1).  for  the  entrv' 
"Organic  pero.xide  tvpe  C.  liquid.  5.2, 
UN3103".  the  letter  "G"  is  added, 

b.  In  column  (2).  the  entry 
"Dichlorofluortmiethane  or  refrigerant 
gas  R21 "  is  amended  bv  revising  the 


word  "refrigerant"  to  read 
"Refrigerant". 

c.  In  Column  (6).  for  the  entrv  "Sulfur, 
4.1.  UN1350",  the  label  code  "9"  is 
removed  and  "4.1"  is  added  in  its  place. 

Issued  in  Washington.  DC.  on  November  2. 
1999,  under  authority  delegated  in  49  CFR 
part  1. 

Stephen  D.  Van  Beek, 
Deputy  Administrator. 
[FR  Doc.  99-29141  Filed  11-9-99:  8:45  am] 

BILLING  CODE  4910-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  990318076-9109-02;  I.D. 
110499A] 

Fisheries  of  the  Northeastern  United 
States:  Northeast  Multispecies 
Fishery:  Commercial  Haddock  Harvest 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAAJ, 

Commerce. 

ACTION:  Increase  of  haddock  landing 

limit. 


summary:  NMFS  announces  that  less 
than  75  percent  of  the  haddock  target 
total  allowable  catch  (TAC)  will  be 
harvested  (4.218.5  mt)  for  the  1999 
fishing  year  under  the  present  landing 
limit.  Therefore,  the  Regional 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  is  increasing 
the  landing  limit.  As  of  0001  hours 
November  5.  1999,  vessels  fishing  under 
a  multispecies  day-at-sea  (DAS)  mav 
land  up  to  5,000  lb  (2.268  kg)  per  DAS, 
50,000  lb  (22.680  kg)  per  trip  maximum, 
for  any  DAS  utilized  on  or  after 
November  5,  1999.  This  action  provides 
the  industry  with  the  opportunity  to 
harvest  at  least  75  percent  of  the  target 
TAC  for  the  199P  fishing  vear. 
DATES:  Effective  from  0001  hours, 
November  5,  1999,  through  2400  hours, 
April  30,  2000 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  978- 
281-0273 

SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  haddock 


trip  limit  in  Framework  Adjustment  27 
(64  FR  24066.  May  5,  1999)  became 
effective  May  1.  1999.  To  ensure  that 
haddock  landings  remain  within  the 
target  T.AC  of  5.600  mt  established  for 
the  1999  fishing  year.  Framework  27 
established  an  initial  landing  limit  of 
2,000  lb  (907.2  kg)  per  day  and  20,000 
lb  (9,071.8  kg)  per  trip  maximum. 
Framework  27  also  provided  a 
mechanism  to  increase  or  decrease  the 
haddock  trip  limit  based  upon  the 
percentage  of  TAC  which  is  projected  to 
be  harvested.  Section  648.86(a)(l)(iii) 
specifies  that  if  the  Regional 
Administrator  has  projected  that  less 
than  75  percent  of  the  haddock  target 
TAC  (4,218.5  mt)  will  be  har\ested  for 
the  1999  fishing  year  the  landing  limit 
may  be  increased.  Further,  this  section 
stipulates  that  NMFS  will  publish  a 
notification  in  the  Federal  Register 
informing  the  public  of  the  date  of  any 
increase  or  decrease. 

Based  on  the  available  information, 
the  Regional  Administrator  has 
projected  that  less  than  4,218.5  mt  of 
haddock  will  be  harvested  by  April  30, 
2000,  under  the  existing  landing  limit. 
The  Regional  Administrator  has 
determined  that  increasing  the  haddock 
landing  limit  to  5,000  lb  (2,268  kg)  per 
DAS,  50.000  lb  (22,680  kg)  per  trip 
maximum,  is  justified  because  it 
provides  the  industry  with  the 
opportunity  to  harvest  at  least  75 
percent  of  the  target  TAC  for  the  1999 
fishing  year.  Therefore,  the  Regional 
Administrator,  under  §648,86(a)(l)(iii). 
has  increased  the  haddock  landing  limit 
to  5.000  lb  (2.268  kg)  per  DAS.  50,000 
lb  (22,680  kg)  per  trip  maximum,  for 
DAS  used  on  or  after  0001  hours, 
November  5,  1999,  through  2400  hours, 
April  30,  2000. 

Classification 

This  action  is  required  by  50  CFR  Part 
648  and  is  exempt  from  review  under 
E.O. 12286. 

.Authority:  16  U.S.C.  1801  e(  seq. 
Dated:  November  4.  1999, 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  .Motional Marine  Fisheries  Senice. 
[FR  Doc.  99-29389  Filed  11-4-99;  4:59  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 

RIN  0560-AF78      • 

Farm  Loan  Programs  Account 
Servicing  Policies— Servicing  Shared 
Appreciation  Agreements 

AGENCIES:  Rural  Housing  Service.  Rural 
Business-Cooperative  Service.  Rural 
Utilities  Service,  and  Farm  Service 
Agency.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Service  Agency 

(FSA)  is  proposing  to  amend  the  Shared 
.'\ppreciation  Agreement  and  the 
servicing  of  Shared  Appreciation 
Agreements.  The  Shared  Appreciation 
Agreement  ensures  that  FSA  shares  in 
any  appreciation  of  real  estate  securit\ 
when  a  farm  borrower  has  received  a 
writedow'n  of  a  portion  of  his  or  her 
FSA  debt.  The  amount  due  can  be  paid 
in  full  or  amortized  when  the  Shared 
Appreciation  .Agreement  matures  or  is 
triggered  during  the  term  of  the 
agreement.  The  changes  will  allow  the 
value  of  some  capital  improvements 
made  during  the  term  of  the  Shared 
Appreciation  Agreement  to  be  deducted 
from  recapture,  change  the  maturitv 
period  of  future  Shared  Appreciation 
Agreements  from  10  years  to  5  years. 
and  reduce  the  interest  rate  on  Shared 
Appreciation  loans  to  the  Farm  Program 
Homestead  Protection  rate.  These 
changes  will  give  borrowers  an 
opportunity  to  repay  a  portion  of  the 
FSA  debt  that  was  written  off.  while 
still  ensuring  that  the  Government 
promptl;,  recaptures  some  appreciation 
of  the  collateral.  This  rule  will  also 
improve  Agency  security  during  the 
term  covered  by  the  Shared 
Appreciation  Agreement. 


DATES:  Comments  on  this  rule  and  on 
the  information  collections  must  be 
submitted  by  lanuary  10.  2000  to  be 
assured  consideration. 

ADDRESSES:  Submit  WTitten  comments 
to  Director,  Farm  Loan  Programs.  Loan 
Servicing  and  Property  Management 
Division,  United  States  Department  of 
Agriculture.  Farm  Service  Agency, 
STOP  0523.  1400  Independence  ' 
Avenue.  SW.  Washington.  DC  20250- 
0523 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Cumpton,  telephone  (202) 
690-4014;  electronic  mail: 
mike    cumpton@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulaton  Flexibility  Act 

In  compliance  with  the  Regu!ator\' 
Flexibilitv  Act  (5  US.C,  601-602).  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  a  substantial  number  of  small 
entities  to  a  greater  extent  than  large 
entities.  Therefore,  a  regulatorv 
flexibilitv  analvsis  was  not  performed. 

Environmental  Evaluation 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Therefore,  in  accordance  with  the 
National  Envirnnmental  Policy  Act  of 
1969.  and  7  CFR  part  1940,  subpart  G, 
an  Environmental  Impact  Statement  is 
not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  fustice  Reform  In  accordance  with 
this  rule:  (1)  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  except 
as  specificall}'  stated  in  this  rule,  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780  must  be  exhausted  before  seeking 
judicial  review. 


Executive  Order  12372 

For  reasons  contained  in  the  Notice 
related  to  7  CFR  part  3015,  subpart  V 
(48  FR  29115.  June  24,  1983),  the 
programs  within  this  rule  are  excluded 
from  the  scope  of  E.O.  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

The  Unfunded  Mandates  Reform  .\c\  of 
1995 

Title  II  of  the  Unf^ded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector  of  SlOO  million  or  more  in  anv  1 
year.  When  such  a  statement  is  needed 
for  a  rule,  section  205  of  the  UMR,^ 
requires  FSA  to  prepare  a  written 
statement,  including  a  cost  benefit 
assessment,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  such  expenditures  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.' 
L^RA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  Title  II  of 
the  UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
LIMRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1951 
set  forth  in  this  proposed  rule  require  no 
revisions  to  the  information  collection 
requirements  that  were  previously 
approved  by  0MB  under  the  provisions 
of44U.S.C!  chapter  35. 

Title:  7  CFR  1951-S,  Farmer  Program 
Account  Servicing  Policies, 

OMB  Number:  0560-0161. 

Expiration  Date  of  Approval:  January 
31,2001. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Abstract:  The  information  collected 
under  OMB  Number  0560-0161,  as 
identified  above,  is  needed  in  order  for 
FSA  to  effectively  administer  the 
regulation  relating  to  the  ser\acing  of 
delinquent  direct  FSA  farm  loans.  The 
information  is  collected  by  the  loan 
official  in  order  to  document  the 
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borrower's  eligibility  for  specific  loan 
servicing  actions.  The  reporting 
rRquirements  imposed  on  the  public  by 
the  regulations  set  out  in  7  CFR  1951- 
S  are  necessar\'  to  administer  the  loan 
program  in  accordance  with  statutory 
requirements,  are  consistent  with 
commonly  performed  lending  practices, 
and  are  necessarv  to  protect  the 
Government's  financial  interest. 

This  proposed  rule — to  provide  for 
the  exclusion  of  the  value  of  some 
capital  improvements  when 
determining  the  amount  of  shared 
appreciation  recapture  due.  reduce  the 
term  of  the  Shared  Appreciation 
Agreement,  and  reduce  the  interest  rate 
on  amortized  shared  appreciation 
amounts — is  expected  to  result  in  no 
increase  in  the  number  of  applicants  for 
loan  servicing  nor  increase  the  time 
required  to  apply  The  other  information 
collection  requirements  approved  under 
this  control  number  will  not  change. 
Therefore,  no  request  for  revision  is 
being  made 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
IS  estimated  to  average  1.4  hours  per 
response. 

Respondf^nts:  Individuals  or 
households,  businesses  or  other  for 
profit  and  farms 

Estimated  S'umber  of  Respondents: 
6,100. 

Estimated  Number  of  Responses  per 
Respondent:  1, 

Estimated  Total  Annual  Burden  on 
Respondents:  8.588  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acc:urdcy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  (dl  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technoiogv.  Comments  should  be  sent  to 
the.  Office  of  Information  and 
Regulator}'  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Agriculture, 
Washington.  DC  2050.3  and  to  Michael 

C  Cumpton.  Senior  Loan  Officer. 
L'SDA.  FSA.  Farm  Loan  Programs  Loan 
Sen,'icing  Division,  Farm  Service 
Agencv.  USDA.  1400  Independence 
Ave..  SW,  STOP  0523.  Washington,  DC 
20250-0523:  Comments  regarding 


paperwork  burden  will  be  summarized 
and  included  in  the  request  for  OMB 
approval  of  the  information  collection. 
All  comments  will  also  become  a  matter 
of  public  record. 

Federal  Assistance  Programs 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.407 — Farm  Ownership  Loans 

Discussion  of  the  Proposed  Rule 

The  Shared  Appreciation  Agreement 
was  first  issued  by  the  Farmers  Home 
Administration  (now  the  Farm  Service 
Agency  (FSA))  as  an  exhibit  to  7  CFR 
part  1951,  subpart  S  in  accordance  with 
the  Agricultural  Credit  Act  of  1987  to 
enable  the  Agency  to  recapture  a  ponion 
of  the  government  debt  that  was  written 
down  from  farm  loan  programs  that 
assisted  delinquent  or  financially 
distressed  family  farmers.  Writedown 
options  include  partial  debt  forgiveness 
if  the  borrower  can  show  a  positive  cash 
flow  on  the  ongoing  farm  operation  and 
the  action  is  in  the  best  financial 
interest  of  the  Government.  In  those 
instances  where  FSA  forgives  debt 
through  a  debt  writedown  and  has  real 
estate  security,  the  borrower  enters  into 
a  Shared  Appreciation  Agreement  with 
the  Government  so  FSA  can  share  in 
any  future  appreciation  of  the  real 
estate.  Ciurently.  over  11,900  Shared 
Appreciation  Agreements  have  been 
executed  on  debt  writedown  of  over 
$1.7  billion.  Approximately  6,500  of 
these  agreements  are  currently  in  effect 
and  will  become  due  over  the  next  10 
years.  The  agreement  states  that  if 
repayment  is  triggered  within  4  years  of 
entering  into  the  agreement,  the 
borrower  owes  the  Agency  75  percent  of 
any  positive  appreciation  of  tbe  real 
estate  security  and  50  percent  if  the 
agreement  is  triggered  after  4  years.  In 
its  present  form,  the  Shared 
Appreciation  Agreement  states  that 
repayment  can  be  triggered  if  the 
Agency  accelerates  the  promissory  notes 
or  the  borrower  pays  in  full,  stops 
farming,  or  conveys  the  property.  If 
none  of  these  actions  occurs  in  a  10  year 
period  and  the  Shared  Appreciation 
Agreement  reaches  maturity,  then 
repayment  is  automatically  due  The 
maximum  amount  to  be  recaptured 
cannot  exceed  the  amount  of  the 
writedown  received  bv  the  borrower. 
Currently  under  §  1951.914(e)  (63  FR 
6627,  66'29.  February  10,  1998),  if  the 
Shared  Appreciation  Agreement  is 
triggered  by  some  action  other  than 
acceleration,  satisfaction  of  the  debt,  or 
the  cessation  of  farming,  the  amount 
due  can  be  amortized  for  up  to  25  years 
at  nonprogram  rates  if  the  borrower  can 


develop  a  farm  business  plan  with  a 
positive  cash  flow. 

FSA  proposes  three  changes  to  7  CFR 
part  1951 ,  subpart  S.  The  term  of  new 
Shared  Appreciation  Agreements  will 
be  reduced  to  5  years.  This  will  reduce 
the  burden  of  the  Agency  in  monitoring 
the  Shared  Appreciation  Agreements 
and  allow  the  farmer  to  plan  for  the 
future  without  a  contingent  liability  in 
the  distant  future.  Next,  allowances  will 
be  made  for  certain  capital 
improvements  made  to  property  covered 
by  an  existing  or  future  Shared 
Appreciation  Agreement.  The 
contributor^'  value  of  capital 
improvements  will  be  deducted  from 
the  appraised  value  calculated  at  the 
time  of  the  triggering  event  or  at  the  end 
of  the  agreement  and  will  reduce  the 
amount  due.  The  Agency  proposes  that 
this  rule  will  allow  a  deduction  for  the 
value  of  certain  improvements  involved 
in  all  Shared  Appreciation  Agreements 
that  have  matured,  provided  that  there 
has  been  no  agreement  or  resolution  to 
pay  the  amount  due.  and  all  future 
agreements.  The  proposal  allows 
farmers  to  develop  and  better  maintain 
their  real  estate.  This  proposed  rule 
intends  changes  to  FSA  direct  loans 
only.  The  term  reduction  and  value  of 
capital  improvement  exclusion  may  be 
considered  in  a  separate  rulemaking 
document  involving  the  FSA 
Guaranteed  Loan  Program.  However, 
any  comments  on  this  modification  as  it 
applies  to  the  Guaranteed  Loan  Program 
will  also  be  considered.  Finally,  the 
agency  proposes  that  the  interest  rate 
charged  on  Shared  Appreciation  loans, 
which  are  approved  when  a  borrower 
cannot  pay  the  shared  appreciation  due, 
will  be  reduced  from  the  current 
nonprogram  rate  to  near  the  Federal 
borrowing  rate:  This  will  allow 
borrowers  easier  access  to  the 
amortization  option  and,  in  turn,  allow 
greater  goverimient  recapture  on  debt 
WTitedowns. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  ser\'icing.  Credit,  Debt 
restructuring.  Loan  programs — 
agriculture.  Loan  programs — housing 
and  community  development. 

Accordingly,  7  CFR  part  1951  is 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  31 
U.S.C.  3716;  42  U.S.C.  1480. 
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Subpart  S — Farm  Loan  Programs 
Account  Servicing  Policy 

2.  Amend  §  19,51.914  by  revising 
paragraphs  (b)  introductory  text,  {c)(l), 
(e)(6)  and  (e)(9)  to  read  as  follows: 

§  1 951 .91 4    Servicing  shared  appreciation 
agreements. 

***** 

(b)  When  shored  appreciation  is  due. 
Shared  Appreciation  is  due  at  the  end 
of  the  5  year  term  of  the  Shared 
Appreciation  Agreement,  or  sooner,  if 
one  of  the  following  events  occurs: 
***** 

(c)  *  *  * 

(1)  The  current  market  value  of  the 
real  estate  property  will  be  determined 
based  on  a  current  appraisal.  If  a 
dwelling,  barn,  grain  storage  bin.  or  silo 
was  constructed  on  the  propertv  during 
the  term  of  the  Shared  Appreciation 
Agreement,  its  contributorv  value,  as 
determined  by  an  FSA  appraisal,  will  be 
deducted  from  the  value  of  the  propertv 
for  calculation  of  appreciation.  If  the 
new  item  is  a  replacement  for  a  like 
item  that  existed  when  the  Shared 
Appreciation  Agreement  was  executed 
or  the  original  item  was  notablv 
expanded,  such  as  the  addition  of  rooms 
to  a  home,  only  the  value  added  bv  the 
new  or  expanded  item  that  increases  the 
value  of  the  original  item  will  be 
deducted  from  the  current  market  value. 
If  only  a  portion  of  the  real  estate  is 
being  sold,  or  has  been  sold,  an 
appraisal  will  be  done  only  on  the  real 
estate  being  considered  for  release.  In 
the  event  of  a  partial  sale,  an  appraisal 
may  be  required  to  determine  the 
market  value  of  the  property  at  the  time 
the  Shared  Appreciation  Agreement  was 
signed  if  such  value  cannot  be  obtained 
through  another  method. 


(6)  The  interest  rate  will  be  the  Farm 
Program  Homestead  Protection  rate 
contained  in  RD  Instruction  440.1 
(available  in  any  FSA  office.) 

***** 

(9)  Unless  serviced  in  accordance 
with  this  paragraph,  the  loan  for  the 
repayment  of  the  shared  appreciation 
amount  will  be  closed  and  serviced  in 
accordance  with  subpart  I  of  this  part. 
If  the  borrower  has  outstanding  Farm 
Loan  Programs  loans,  and  becomes 
delinquent  or  financially  distressed  in 
accordance  with  §  1951.906.  the  loan  for 
the  repayment  of  the  Shared 
Appreciation  Agreement  may  be 
considered  for  reamortization  as  set 
forth  in  §  1951.909(e). 


Signed  in  Washington,  DC.  on  October  31, 
1999. 

August  Schumacher,  Jr., 

Under  Secretary' for  Farm  and  Foreign 
Agricultural  Services. 

[PR  Doc.  99-29396  Filed  11-9-99:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Part  391 

[Docket  No.  99-045P] 

Fee  Increase  for  Meat  and  Poultry 
Inspection  Services 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  increase  the  fees  FSIS  charges  meat 
and  poultrv  establishments,  importers, 
and  exporters  for  providing  voluntary 
inspection  ser\'ices,  overtime  and 
holiday  inspection  services, 
identification  ser\'ices.  certification 
ser\-ices.  and  laboratorv  services.  These 
fee  increases  reflect  the  increased  cost  of 
inspection,  the  national  and  localitv  pay 
raise  for  Federal  employees  (proposed 
4.8  percent  effective  January  2000),  the 
increased  laboratorv  costs,  and  the 
applicable  travel  and  operating  costs. 
FSIS  is  proposing  to  make  the  fee 
increases  effective  fanuar\  2.  2000.  At 
this  time,  FSIS  is  not  proposing  to 
amend  the  fee  for  the  Accredited 
Laboratory  Program. 

DATES:  Comments  must  be  received  by 
December  10,  1999. 

ADDRESSES:  Submit  one  original  and 

two  copies  of  written  comments  to  FSIS 
Docket  Clerk.  Docket  #9*-045P.  U.S. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  .Service.  Room  102. 
Cotton  Annex.  .300  12th  Street.  SW., 
Washington.  DC  20250-3700.  .^11 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  4:30  p.m., 
Mondav  through  Fridav 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  policv  issues, 
contact  Daniel  Engeljohn.  Ph.D.. 
Director.  Regulations  Development  and 
Analysis  Division.  Office  of  Policv. 
Program  Development,  and  Evaluation. 
FSIS,  LI.S.  Department  of  .Agriculture, 
Room  112.  Cotton  Annex.  300  12th 
Street.  SW.,  Washington.  DC  20250. 
(202)  720-5627,  fax  number  (202)  690- 
0486. 


For  information  concerning  fee 
development,  contact  Michael  B. 
Zimmerer.  Director.  Financial 
Management  Division,  Office  of 
Management.  FSIS,  U.S.  Department  of 
Agriculture.  Room  2130-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250,  (202)  720-3552. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Meat  Inspection  Act 
(FMLA)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  provide  for 
mandatory  inspection  by  Federal 
inspectors  of  meat  and  poultry 
slaughtered  or  processed  at  official 
establishments.  Such  inspection  is 
required  to  ensure  the  safety, 
wholesomeness.  and  proper  labeling  of 
meat  and  poultry.  The  cost  of 
mandatory  inspection  (excluding  such 
services  performed  on  holidays  or  on  an 
overtime  basis)  is  borne  by  FSIS. 

In  addition  to  mandatory  inspection, 
FSIS  provides  a  range  of  voluntary 
inspection,  certification,  and 
identification  ser\'ices  for  meat  and 
poultry.  Under  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  et  seq.].  FSIS  provides  these 
services  to  assist  in  the  orderlv 
marketing  of  various  animal  products 
and  byproducts  not  subject  to  the  FMIA 
or  the  PPIA.  These  services  include  the 
certification  of  technical  animal  fats  and 
the  inspection  of  exodc  animal 
products.  FSIS  is  required  to  recover  the 
costs  of  voluntary  inspection, 
certification,  and  identification  services. 

FSIS  also  provides  certain  vcluntar\' 
laboratory  services  that  establishments 
or  others  may  request  FSIS  to  perform. 
The  cost  of  these  services,  which  are 
provided  under  the  Agricultural 
Marketing  Act  of  1946,  must  be 
recovered  by  FSIS.  Laboratory  services 
are  provided  for  four  types  of  analytic 
testing.  These  are:  microbiological 
testing,  residue  chemistry  tests,  food 
composition  tests,  and  pathology 
testing. 

Each  year,  FSIS  expects  to  review  the 
fees  that  it  charges  for  providing 
overtime  and  holiday  inspection 
services,  voluntary  inspection, 
identification,  and  certification  services, 
and  laboratory'  ser\'ices,  and  to  perform 
a  cost  analysis  to  determine  whether  the 
fees  it  has  established  are  adequate  to 
recover  the  costs  that  it  incurs  in 
providing  the  sen'ices.  In  its  analysis  of 
projected  costs  for  January-  1.  2000  to 
September  30,  2000.  FSIS  has  identified 
increases  in  the  costs  that  it  will  incur. 
FSIS  is  not  proposing  an  increase  in  the 
fees  for  full  calendar  year  2000  because 
FSIS  intends  to  propose  a  new  fee 
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increase  each  Federal  Fiscal  Year  (FY), 
i.e..  the  next  fee  increase  after  this 
proposed  one  should  be  effective  on 
October  1.  2000  The  proposed  fee 
increases  are  attributable  to  the 
increased  cost  of  inspection,  the 
national  and  locality  pay  raise  for 
Federal  employees  (proposed  4.8 
percent  effective  (anuary  2000).  the 
increased  laboratory  costs,  and  the 
applicable  travel  and  operating  costs. 

Accordingly,  FSIS  is  proposing  to 
amend  9  CFR  section  391.2  to  increase 
the  base  time  fee  for  providing  meat  and 
poultry  voluntary  inspection, 
identification,  and  certification  services 
from  S37.00  per  hour  per  program 
employee  to  S37.88  per  hour  per 
program  employee  (an  increase  of 


2.38%).  FSIS  is  also  proposing  to  amend 
§  391.3  to  increase  the  rate  for  providing 
meat  and  poultry  overtime  and  holiday 
inspection  services  from  S36.84  per 
hour  per  program  employee  to  S39.76 
per  hour  per  program  employee  (an 
increase  of  7.93%).  Additionally,  FSIS 
is  proposing  to  amend  §  391.4  to 
increase  the  rate  for  meat  and  poultry 
laboratory  services  from  S50.8B  per  hour 
per  program  employee  to  $58.52  per 
hour  per  program  employee  (an  increase 
of  15.02%).  The  increase  in  base  time 
and  overtime  and  holiday  time  rates  is 
proportional  to  the  salary  increase  and 
the  inflation  index  rate  recommended 
by  the  Office  of  Management  and 
Budget  for  overhead  costs  (applicable 
travel  and  operating  costs).  The  larger 


fee  increase  in  laboratory  services 
relative  to  the  other  two  fees  is  due  to 
(1)  an  increase  in  the  direct  costs  of 
laboratory'  services  and  (2)  a  decrease  in 
the  hours  of  activity'.  The  lower  the 
usage,  the  higher  the  fee,  because  there 
are  less  hours  over  which  to  distribute 
the  overhead  costs. 

The  differing  fee  increase  for  each 
type  of  service  is  the  result  of  the 
different  amount  it  costs  FSIS  to  provide 
these  three  types  of  services.  These 
differences  in  costs  stem  from  various 
factors  including  the  differing  salary 
levels  of  the  personnel  who  provide  the 
services. 

These  fees  and  the  proposed  increase 
are  reflected  in  Table  1 . 


Table  1.— Inspection  Service  Type  and  Current  and  Proposed  Rates  for  1/1/00  to  9/30/00 


Service  type 


Current  rate 

$/hour 


Proposed 

Year  2000 

rate 

$/hour 


Proposed 

increase 

S/hour 


Base  time   

Overtime  and  Holiday 
Laboratory  


.88 
2.92 
7.64 


Beginning  with  the  FY  2001.  FSIS 
intends  to  propose  adjustments  in  its 
fees  for  voluntary  and  reimbursable 
inspections  effective  each  October  1. 
This  approach  will  facilitate  more 
consistent  and  timely  proposals  to 
adjust  fees,  and  will  assist  the  Agency 
and  affected  industry  to  plan  for  these 
fee  adjustments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Because  this  proposed  rule  has  been 
determined  to  be  not  significant,  it  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 

The  Administrator,  FSIS,  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601).  The  fee  increases 
provided  for  in  this  document  reflect  a 
small  increase  in  the  costs  currently 
borne  by  those  entities  which  elect  to 
utilize  certain  inspection  services 
voluntarily.  These  voluntary  services  are 
generally  sought  by  larger 
establishments  because  of  larger 
production  volume  or  because  of  greater 
complexity  and  diversity  in  the 
products  they  produce:  the  small 
establishments  do  not  seek  these 
services  perhaps  because  they  cannot 
afford  them.  Therefore,  the  small 
establishments  are  not  likely  to  be 
affected  adverselv  bv  the  increases. 


The  extent  of  incremental  adverse 
impact  is  estimated  from  the  proposed 
percentage  increases  in  base  time  and 
overtime  and  holiday  rates.  The  increase 
in  base  time  rate  from  $37.00/hour  to 
$37.88/hour  amounts  to  2.38  percent. 
The  overtime  and  holiday  services  rate 
from  $36.84  to  $39.76  amounts  to  7.93 
percent  or  about  8  percent.  These 
increases  are  consistent  with  similar 
increases  in  wages  and  overtime  rates  in 
the  private  sector.  For  example, 
according  to  the  Bureau  of  Labor 
Statistics  web  site,  the  average  wage, 
including  overtime,  in  the  poultry 
slaughtering  and  processing  industry 
(SIC  2015)  increa,sed  by  about  5  percent 
(from  $344.73  per  week  in  July  1998  to 
$361.70  in  July  1999).  The  average 
hourly  wage,  excluding  the  overtime 
rate,  increased  by  4  percent  during  the 
same  period.  The  increase  in  laboratory 
fees  of  15.02  percent  (from  $50.88/hour 
to  $58.52/hour)  reflects  an  increase  in 
the  direct  cost  of  these  services  to  FSIS, 
coupled  with  lower  usage  by  industry. 

The  economic  impact  of  the  increase 
in  the  fees  on  small  businesses  in  the 
meat  and  poultry  industries  would 
depend  on  the  structure  of  these 
industries.  Data  from  the  U.S.  Bureau  of 
the  Census,  Survey  of  Industries,  1994, 
indicate  that  the  meat  industry  is 
dominated  by  small  firms  and 
establishments  relative  to  the  poultry 
industry.  For  example,  based  on  the 
U.S.  Small  Business  Administration's 


(SBA)  definition  of  small  business  by 
the  number  of  employees  (fewer  than 
500),  96  percent  of  1,226  firms 
comprising  the  meat  industry  (SIC  2011) 
are  small.  Similarly,  90  percent  of 
individual  meat  establishments  or 
plants  in  this  industry  are  small.  In 
1994,  these  small  businesses  accounted 
for  19  percent  of  total  employment  in 
this  industry.  Their  share  of  payroll  was 
18  percent  of  the  total  payToll  of  $2,777 
billion  and  their  revenues  were  16 
percent  of  the  total  revenues  of  $55,814 
billion.  In  contrast,  the  poultry  industry 
is  comprised  of  relatively  larger  firms 
and  establishments.  For  example,  51 
percent  of  567  establishments  in  this 
industry  are  large,  according  to  the  SBA 
definition.  This  industry  has  332  firms 
with  207,875  workers  and  a  payroll  of 
$3.5  billion.  The  estimated  revenue  of 
this  industry  amounted  to  $27,111 
billion  in  1994. 

FSIS  believes  that  the  small 
establishments  in  the  meat  and  poultry 
industry  would  not  be  affected 
adversely  by  the  proposed  increases  in 
the  fees  for  four  reasons.  First,  the  fee 
increases  are  voluntary  so  that  the 
establishments  do  not  have  to  seek  the 
services  of  FSIS  inspector  program 
personnel.  Second,  establishments  that 
seek  FSIS  services  are  likely  to  have 
calculated  that  the  incremental  costs  of 
voluntary  inspection  services  would  be 
less  than  the  incremental  expected 
benefits  of  additional  revenues  thev 
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would  realize  from  additional 
production.  Third,  the  industry'  is  likelv 
to  pass  through  the  costs  to  consumers 
without  significantly  losing  its  market 
because  price  elasticity  of  demand  for 
meat  and  poultry  is  inelastic.  For 
example.  Huang  (1993)  analyzed 
demand  for  meats  and  other  products 
containing  meat  and  poultry.  Huang 
concluded  that  the  price  elasticity  was 
-0.36.  i.e..  an  increase  in  price  of  meat 
or  poultry  products  by  one  percent 
would  be  associated  with  a  decrease  in 
its  demand  by  only  0.36  percent. 
(Huang.  Kao  S..  A  Complete  System  of 
U.S.  Demand  for  Food.  USDA/ERS 
Technical  Bulletin  No.  1821,  1993.  p. 
24).  In  short,  consumers  are  unlikely  to 
reduce  their  demand  for  meat  and 
poultry  significantly  when  meat  or 
poultry  prices  are  increased  by  a  few^ 
pennies  a  pound.  Finally,  the  supply  of 
beef  and  poultry  products  is  likely  to  be 
very  price  ela.stic  because,  as  noted 
above,  there  are  hundreds  of  firms  in 
these  industries.  Any  single  producer 
cannot  raise  the  price  of  its  products 
without  losing  its  market  share 
significantly. 

Executive  Order  12()88 

This  proposed  rule  has  been  reviewed 
by  FSIS  under  Executive  Order  12988, 
Civil  lustice  Reform.  This  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect: 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5  and  381.3-5  of  the  FMIA 
and  PPIA  regulations,  respectively,  must 
be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  proposed  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  FMLA  or 
PPIA, 

Additional  Public  Notification 

Pursuant  to  Department  Regulation 
4300-4,  "Civil  Rights  Impact  Analysis." 
dated  September  22.  1993.  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  proposed  rule  on 
minorities,  women,  and  persons  with 
disabilities.  FSIS  anticipates  that  this 
proposed  rule  will  not  have  a  negative 
or  disproportionate  impact  on 
minorities,  women,  or  persons  with 
disabilities.  However,  proposed  rules 
generally  are  designed  to  provide 
information  and  receive  public 
comments  on  issues  that  may  lead  to 
new  or  revised  agency  regulations  or 
instructions.  Public  involvement  in  all 
segments  of  rulemaking  and  policy 


development  are  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  proposed  rule  and  are  informed 
about  the  mechanism  for  providing  their 
comments,  FSIS  will  announce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://v\i^-\v.  fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
group.s.  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704 

Executive  Order  12898.  Environmental 
Justice 

Currently.  FSIS  has  no  data  on  the 
number  of  minoritv-owned  FMIA  or 
PPIA  official  establishments,  nor  can  the 
Agency  identif\-  which  FMIA  or  PPIA 
official  establishments  are  minority 
owned.  The  Agency  is  looking  into  ways 
of  collecting  such  data. 

List  of  Subjects  in  9  CFR  Part  391 

Fees  and  charges.  Government 
employees.  Meat  inspection.  Poultry 
products. 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  AND  LABORATORY 
SERVICES 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

.\uthority:  7  U.S.C.  138f;  7  U.S.C.  394. 
1622  and  1624:  21  U.S.C.  451  et  seq.;  21 
U.S.C  601-<i95:  7  CFR  2.18  and  2.53. 

2.  Sections  391.2,  391.3,  and  391.4  are 

proposed  to  be  revised  to  read  as 

follows: 

§391.2     Base  time  rate. 

The  base  time  rate  for  inspection 
ser\ices  provided  pursuant  to  §§  350.7. 
351.8.  351.9,  352.5.  354.101,  355.12.  and 


362.5  shall  be  $37.88  per  hour  per 

program  employee. 

§  391 .3    Overtime  and  holiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  §§307.5.  350.7,  351.8,  351.9,  352.5. 
354.101.  355.12.  362.5  and  381.38  shall 
be  $39.76  per  hour  per  program 
employee. 

§391.4    Latx)ratory  services  rate. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§  350.7,  351.9. 
352.5,  354.101.  355.12  and  362.5  shall 
be  $58.52  per  hour  per  program 
employee. 

Done  in  Washington.  DC  on:  November  5, 

1999. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  99-29418  Filed  11-9-99:  8:45  am) 

BILLING  CODE  MIO-DM-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ASO-21J 

Proposed  Establishment  of  Class  E 
Airspace:  Okeechobee,  FL 

agency:  Federal  Aviation 

.Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at 
Okeechobee.  FL.  A  Global  Positioning 
System  (GPS)  Runway  (RWY)  4 
Standard  Instrument  Approach 
Procedure  (SlAP)  has  been  developed 
for  Okeechobee  County  Airport.  As  a 
result,  controlled  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  is  needed  to  accommodate 
the  SIAP  and  for  Instrument  Flight 
Rules  (IFR)  operations  at  Okeechobee 
County  Airport.  The  operating  status  of 
the  airport  will  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  concurrent  with  the 
publication  of  the  SIAP. 
DATES:  Comments  must  be  received  on 
or  before  December  10.  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
99-ASO-21.  Manager,  Airspace  Branch. 
ASO-520.  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337.  telephone  (404)  305-5586. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  B.  Shelton.  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  thev  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specificallv  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  .Airspace  Docket  No.  99- 
ASO-21.'  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550.  1701  Columbia  Avenue, 
College  Park,  Georgia  30337,  both  before 
and  after  the  closing  date  for  comments. 
A  report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
bv  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
.Airspace  Branch,  ASCJ-520.  Mr  Traffic 
Division.  P.O.  Box  20636.  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
.■\dvisory  Circular  No.  n-2A  which 
describes  the  application  procedure. 


The  Proposal 


The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  at 
Okeechobee.  FL.  A  GPS  RWY  4  SIAP 
has  been  developed  for  Avon  Park 
Municipal  Airport.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  AGL  is  needed  to 
acconunodate  the  SIAP  and  for  IFR 
operations  at  Okeechobee  County 
Airport.  The  operating  status  of  the 
airport  will  change  from  VFR  to  include 
IFR  operations  concurrent  with  the 
publication  of  the  SIAP.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400. 9G 
dated  September  1,  1999,  and  effective 
September  16,  1999,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regidations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  'significant 
regulation  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarys 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


.Authority:  49  U.S.C.  106(g);  4010.3.  40113, 
40120;  E.O'.  10854,  24  FR  9565.  ,3  CFR,  1959- 
1963  Comp..  p.  389. 


§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1.  1999,  and  effective 
September  16.  1999,  is  amended  as 
follows; 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

ASO  GA  E5    Okeechobee.  FL  INew] 

Okeechobee  Countv  .•\irport,  FL 
(Lat.  27°15'00"N:  long.  80°51'01"W) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  of  the  earth 

within  a  6.5-mile  radius  of  Okeechobee 

County  Airport. 

***** 

Issued  in  College  Park,  Georgia,  on 
November  1,  1999. 
Wade  T.  Carpenter, 

Acting  \fanager.  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  99-29478  Filed  11-9-99:  8:45  am) 

BILLING  CODE  4910-13-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  Nos.  34-42099;  IA-1845;  File  No. 
S7-25-99] 

RIN  3235-AH78 

Certain  Broker-Dealers  Deemed  Not  To 
Be  Investment  Advisers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  mle. 

SUMMARY:  Broker-dealers  have  begun 
offering  their  customers  full  service 
brokerage  (including  advice)  for  an 
asset-based  fee  instead  of  traditional 
commissions,  mark-ups.  and  mark- 
downs.  Some  full  service  broker-dealers 
have  also  begun  offering  electronic 
trading  for  reduced  brokerage 
commissions.  The  Commission  is 
publishing  for  comment  a  new  rule 
under  the  Investment  Advisers  Act  of 
1940  (Advisers  Act)  that  would  address 
the  application  of  the  Advisers  Act  to 
brokers  offering  these  programs.  The 
new  rule  would  keep  broker-dealers 
from  being  subject  to  the  Advisers  Act 
solely  as  a  result  of  re-pricing  their 
services. 

DATES:  Comments  must  be  received  on 
or  before  January  14.  2000. 
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ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Innathan  G. 
Katz.  Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-25-99;  this  File  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
tor  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  M  Fornelli.  Attornev  Fellow, 
Division  of  Investment  Management, 
(202)  942-0720,  or ).  David  Fielder, 
Senior  Counsel,  Task  Force  on 
Investment  Adviser  Regulation,  Division 
of  Investment  Management.  (202)  942- 
0530.  fielderd@sec.gov,  at  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  W'ashington.  DC  20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  is  requesting  public 
comment  on  proposed  rule  202(a)(l  1  )- 
1  and  a  proposed  amendment  to  the 
instructions  for  Schedule  I  of  Form  ADV 
[17  CFR  279.11.  both  under  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  sob)  ("Advisers  Act"  or  "Act"), 

Table  of  Contents 

Executive  Summary 
L  Bai  kground 

II.  Discus.sion 

A.  Broker-Dealers  Deemed  Not  To  Be 
Inve.stment  Advisers 

1.  Fee-Based  Brokerage  Programs 

2.  Execution-Only  Brokerage  Programs 

3.  Scope  of  Broker-Dealer  Exception 

B.  Calculation  of  Assets  under 
Management  for  Broker-Dealers 

III.  General  Request  For  Comment 

IV.  Paperwork  Reduction  Act 

V.  Cost-Benefit  Analysis 

\1.  Initial  Regulatory  Flexibility  Analysis 
V'll.  Statutory  .Authority 
Text  of  Proposed  Rule 

Executive  Summary 

Broker-dealers  recently  have  begun  to 
give  their  customers  the  option  of 
paying  for  brokerage  services  in 
different  ways.  In  addition  to  traditional 
commission-based  brokerage,  customers 
can  now  pay  for  securities  transactions, 
related  advice,  and  other  services  by 
paying  a  fee  that  is  a  fixed  dollar 
amount  or  based  on  a  percentage  of 
assets  held  on  account  with  the  broker- 
dealer.  Customers  can  also  pav  a 
reduced  commission  for  electronic 


trading  without  the  assistance  and 
advice  of  a  registered  representative. 

While  these  new  programs  promise  to 
benefit  broker-dealer  customers  by 
aligning  their  interests  more  closely 
with  those  of  the  brokerage  firm  and  its 
registered  representatives,  thev  may  also 
subject  the  broker-dealers  to  regulation 
under  the  Advisers  Act  as  well  as  the 
Securities  Exchange  Act  of  1934 
(Exchange  Act)  The  new  programs 
essentially  re-price  traditional  full 
service  brokerage  programs  but  do  not 
fundamentally  change  their  nature. 
Therefore,  we  are  proposing  to  use  our 
authority  under  the  Act  to  adopt  a  rule 
that  would  keep  broker-dealers  from 
being  subject  to  the  Advisers  Act  when 
they  offer  these  programs 

Under  the  proposed  rule,  a  broker- 
dealer  providing  investment  advice  to 
customers,  regardless  of  the  form  of  its 
compensation,  would  be  excluded  from 
the  definition  of  investment  adviser  as 
long  as:  (i)  The  advice  is  provided  on  a 
non-discretionary  basis;  (ii)  the  advice  is 
solely  incidental  to  the  brokerage 
services:  and  (iii)  the  broker-dealer 
discloses  to  its  customers  that  their 
accounts  are  brokerage  accounts.  The 
rule  also  would  keep  a  broker-dealer 
providing  advice  to  customers  from 
being  subject  to  the  Advisers  Act  solely 
because  it  also  offers  execution-only 
brokerage  services  at  reduced 
commission  rates.  Finally,  the  proposed 
rule  will  clarify-  that  brolier-dealers  that 
are  subject  to  the  Advisers  Act  are 
subject  to  the  Act  only  with  respect  to 
advisorv-  clients.  We  are  also  proposing 
to  amend  the  instructions  for  Form  ADV 
under  the  Advisers  Act  to  clarif\-  how 
broker-dealers  calculate  the  aggregate 
assets  under  management  of  their 
advisorv  clients  for  determining 
whether  they  must  register  with  the 
Commission. 

Until  the  Commission  takes  final 
action  on  the  proposed  rule,  the 
Division  of  Investment  Management 
will  not  recommend,  based  on  the  form 
of  compensation  received,  that  the 
Commission  take  any  action  against  a 
broker-dealer  for  failure  to  treat  anv 
account  over  which  the  broker-dealer 
does  not  exercise  investment  discretion 
as  subject  to  the  Act. 

I,  Background 

The  Advisers  Act  regulates  the 
activities  of  certain  "investment 
advisers,"  which  are  defined  in  Section 
202{a)(ll)  as  persons  who  receive 
compensation  for  providing  advice 
about  securities  as  part  of  a  regular 
business.'  Section  202(a)(ll)(C)  of  the 


Advisers  Act  excepts  from  the  definition 
a  broker  or  dealer  "whose  performance 
of  [advisory]  services  is  solelv 
incidental  to  the  conduct  of  his  business 
as  a  broker  or  dealer  and  who  receives 
no  special  compensation  therefor."  ^ 
The  broker-dealer  exception  "amounts 
to  a  recognition  that  brokers  and  dealers 
commonly  give  a  certain  amount  of 
advice  to  their  customers  in  the  course 
of  their  regular  business  and  that  it 
would  be  inappropriate  to  bring  them 
within  the  scope  of  the  [Advisers  Act] 
merely  because  of  this  aspect  of  their 
business."  3 

Many  securities  firms  currently  are 
registered  with  us  imder  both  the 
Exchange  Acf  (as  broker-dealers)  and 
the  Advisers  Act  (as  advisers),  but  treat 
only  certain  of  their  accounts  as  subject 
to  the  Advisers  Act.  We  have  viewed  the 
Advisers  Act  as  applying  only  to  those 
persons  to  whom  the  broker-dealer 
provides  investment  advice  that  is  not 
incidental  to  brokerage  services  or  for 
which  the  firm  receives  special 
compensation.^  The  protections  of  the 
Advisers  Act  and  our  rules  must  only  be 
afforded  those  persons  ("advisorv 
clients").  For  example,  only  advisory 
clients  must  be  delivered  an 
informational  brochure.*^ 

Recently,  several  full  service 
brokerage  firms  have  introduced  or 
announced  new  types  of  brokerage 
programs  that  raise  questions  as  to 
whether  they  are  receiving  special 
compensation  and,  as  a  result,  whether 
they  continue  to  be  eligible  for  the 
broker-dealer  exception  to  the  Adxdsers 
Act.  In  the  case  of  broker-dealers 


'  15  U.S.C  80b-2(a)(ll).  For  a  discussion  of  this 
definition  and  the  scope  of  the  Advisers  Act.  see 


Investment  Advisers  Act  Release  No.  1092  (Oct.  8. 
1987)  (52  FR  38400  (Oct.  16.  1987)). 

^  15  U.S.C.  80b-2(a)(l  1)(C).  A  person  (including 
a  broker-dealer)  that  falls  within  the  definition  of 
investment  adviser  in  Section  202(a)(ll)  (and  is  not 
excepted)  must  register  with  the  Commission  unless 
one  of  the  exemptions  from  registration  in  Section 
203(b)  [15  U.S.C.  80b-3(b)l  is  avaiUble  or  the 
person  is  prohibited  from  registering  with  us  bv 
Section  203A  [15  U.S.C.  80b-3A)  because  they  are 
a  state-regulated  adviser.  See  Bules  Implementing 
Amendments  to  the  Investment  Advisers  Act  of 
1940,  Investment  Advisers  Act  Release  No,  1633 
(May  15.  1997)  [62  FR  28112  (May  22.  1997)1. 

■^  Opinion  of  General  Counsel  Relating  to  Section 
202lalini(Cj  of  the  Im-estment  Advisers  Act  of 
1940,  Investment  Advisers  Act  Release  No.  2  (Oct. 
28,  1940)  111  FR  10996  (Oct.  28,  1940)1  ("Release 
No.  2"). 

« 15  U.S.C.  78a. 

'  Final  Extension  of  Temporary  Rule,  InvestnieDt 
Advisers  Act  Release  No.  626  (Apr.  27,  1978)  |43 
FR  19224  (May  4,  1978))  ("Release  No.  626'). 

sRule  204-3  [17  CFR  275.204-3).  Additionally, 
advisory  clients  must  receive,  among  other  things, 
certain  disclosures  about  their  investment  adriser, 
including  disclosure  about  the  firm's  conflicts  of 
interest,  other  business  activities  and  affiliations, 
disciplinar>'  history  and,  in  some  cases,  financial 
condition.  Rule  206(4)-4  [17  CFR  275.206(4)-4| 
Advisory  clients'  accounts  also  have  restrictions  on 
effecting  principal  trades.  15  U.S.C.  80b-6(3). 
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already  registered  under  the  Act,  these 
programs  raise  the  question  of  whether 
customers  selecting  these  new  programs 
must  be  treated  as  advison,'  clients.  For 
convenience,  we  will  refer  to  these 
programs  as  "fee-based  programs."^ 

Fee-based  programs  offer  customers  a 
package  of  brokerage  services — 
including  execution,  investment  advice, 
custodial  and  recordkeeping  services — 
for  a  fixed  fee  or  a  fee  based  on  the 
amount  of  assets  on  account  with  the 
broker-dealer.  In  some  programs,  broker- 
dealers  also  assess  a  fixed  charge  for 
each  transaction.*  These  fee-based 
programs  benefit  customers  by  better 
aligning  their  interests  with  those  of 
their  broker-dealers,  and  thus  are 
responsive  to  the  best  practices 
suggested  in  the  Report  of  the 
Committee  on  Compensation  Practices 
C'Tully  Report").''  Under  these 
programs,  broker-dealers"  and  their 
registered  representatives' 
compensation  no  longer  depends  on  the 
number  of  transactions  or  the  size  of 
mark-ups  or  mark-downs  charged,  thus 
reducing  incentives  for  registered 
representatives  to  chum  accounts, 
recommend  unsuitable  securities,  or 
engage  in  high-pressure  sales  tactics. 
The  Commission  welcomes  the 
introduction  of  these  programs,  which 
may  reduce  substantially  conflicts 
between  broker-dealers  and  their 
customers. 

Some  full  service  brokerage  firms  are 
also  "unbundling"  brokerage  services, 
giving  customers  the  option  of 
purchasing  execution-only  services  at  a 
reduced  commission  rate.'°  These 
execution-only  programs  often  give 


■  For  ease  of  discussion,  we  assume  in  the 
discussion  below  that  broker-dealers  offering  fee- 
basetl  proi^rams  are  currently  registered  with  us 
under  the  .^dvi^prs  .^ct  as  a  result  of  ad\'isory 
activities  unrt-lalwi  t.i  these  programs.  For  broker- 
dealers  that  are  not  currently  registered  with  us 
under  the  .\dvisers  Act,  fee-based  programs  present 
a  first  question  of  whether  they  are  subject  to  the 
.■\ct  and.  if  so.  whether  they  must  register  with  us 
as  an  adviser. 

*   Merrill  Adapting  to  New  Breed  of  Investors," 
The  Dpseret  Mews  (Salt  Lake  City,  UT).  July  18, 
1999;  "A  New  Order  for  Brokers,"  Los  Angeles 
Times,  (uly  4,  1999:  "Prudential  Rolls  Out  Fee-Plus 
Pricing  .Mtemative.  ■  Registered  Representative. 
[uly  1999.  "Charley's  Web;  Drawing  Rivals  into  the 
Inti-rnet.  .Schwab  Takes  its  Biggest  Risk." 
Investment  Dealers  Digest.  lune  21,  1999;  "Online 
Trading  Forres  Brokerages  to  Change,"  Star  Tribune 
(Minneapolis.  MNI.  June  7.  1999. 

'The  Tully  Report  was  prepared  by  a  committee 
formed  in  1994  at  the  request  of  Chairman  Arthur 
Levitt  to  identify  the  brokerage  industry's  "best 
practices.  ■■  Report  of  the  Committee  on 
Compensation  Practices.  Apr.  10.  1995.  See  also 
"You  Should  Get  What  You  Pay  for — and  Vice 
Versa."  Los  Angeles  Times,  July  4.  1999;  "No  More 
Portfolio-Churning  Broker-Dealers,"  The 
Washington  Post,  lune  7,  1999. 

"•  "Merrill  .Adapting  to  New  Breed  of  Investors." 
The  Deseret  \ews  ISalt  Lake  City.  UTI.  July  18. 
t999. 


customers  the  ability  to  trade  securities 
over  the  Internet  without  the  assistance 
of  a  registered  representative.  These 
programs  offer  customers  who  do  not 
want  or  need  investment  advice  the 
ability  to  trade  securities  at  a  lower 
commission  rate." 

Both  types  of  programs  may  result  in 
the  loss  of  the  broker-dealer  exception 
to  the  Advisers  Act.  Fee-based 
compensation  may  constitute  special 
compensation  under  the  Act  because  it 
involves  the  receipt  by  a  broker  of 
compensation  other  than  traditional 
brokerage  commissions.'^  In  addition, 
the  introduction  of  execution-only 
services  at  a  lower  commission  rate  may 
trigger  application  of  the  Act  to  the  full 
service  accounts  for  which  the  broker 
provides  some  investment  advice.  This 
is  because  the  difference  between  full 
service  and  execution-only  commission 
rates  represents  a  clearly  definable 
portion  of  a  brokerage  commission  that 
is  attributable,  at  least  in  part,  to 
investment  advice.  We  have  viewed 
such  a  two-tiered  fee  structure  as  an 
indication  of  "special  compensation" 
under  the  Advisers  Act." 

These  new  programs  are  not, 
however,  fundamentally  different  from 


"  Some  discount  brokers  are  now  providing  some 
advice  to  their  brokerage  customers  "Charley's 
Web:  Drawing  Rivals  into  the  Internet.  Schwab 
Takes  its  Biggest  Risk,"  Investment  Dealers  Digest, 
June  21.  1999.  The  distinctions  between  full  service 
brokerage  firms  and  discount  brokerage  firms  are 
thus  becoming  blurred. 

'*  See  Committee  on  Banking  and  Currency, 
Investment  Company  Act  of  1940  and  Investment 
Advisers  Act  of  1940.  Report  No.  1775,  76th  Cong.. 
3d  Sess.  22  (June  6.  1940)  (section  202(aj(ll)(C) 
applies  to  broker-dealers  "insofar  as  their  advice  is 
merely  incidental  to  brokerage  transactions  for 
which  they  receive  brokerage  commissions  ").  See 
also  Financial  Planners:  Report  of  the  Staff  of  the 
United  States  Securities  and  Exchange  Commission 
to  the  House  Committee  on  Energy  and  Commerce's 
Subcommittee  on  Telecommunications  and 
Finance.  February  1988  (Appendix  U)  ("[Special 
compensation]  has  been  interpreted  to  exclude 
ordinary  brokerage  commissions  *   *   *  unless  a 
'clearly  definable'  part  of  the  commission  is  for 
investment  advice  ") 

Five  years  ago  we  adopted  rules  for  broker- 
sponsored  wrap  fee  programs  based  on  our 
conclusion  that  wrap  fees  constitute  special 
compensation.  Disclosure  by  Investment  Advisers 
Regarding  Wrap  Fee  Programs,  Investment  Advisers 
Act  Release  No.  1401  (Jan.  13.  1994)  at  n.2 
(proposing  amendments  to  Form  ADV)  |59  FR  3033 
(Jan.  20.  1994)1;  Investment  Advisers  Act  Release. 
No.  1411  (Apr.  19,  1994)  (adopting  amendments  to 
Form  ADV)  [59  FR  21657  (Apr.  26.  1994)].  See  also 
National  Regulatory  Services,  SEC  No- Action  Letter 
(Dec.  2.  1992).  The  compensation  in  the  new.  fee- 
based  programs  is  indistinguishable  from  wrap  fee 
compensation. 

'^  Release  626.  supra  at  note  5.  See  also  Release 
No.  2,  suprv  at  note  3;  Robert  S.  Strevell.  SEC  No- 
Action  Letter  (Apr.  29.  1985)  ("If  two  general  fee 
schedules  are  in  effect,  either  formally  or 
informally,  the  lower  without  investment  advice 
and  the  higher  with  investihent  advice,  and  the 
difference  is  primarily  attributable  to  this  factor, 
there  is  special  compensation.") 


traditional  brokerage  programs  not 
subject  to  the  Advisers  Act.  Fee-based 
brokerage  programs  offer  the  same 
package  of  services  as  traditional  full- 
service  broker-dealer  programs, 
Execution-only  programs  do  not  offer 
any  advisor}'  service,  but  merely  make 
visible  that  which  has  always  been 
apparent — a  portion  of  commissions 
charged  by  full  service  broker-dealers 
compensated  the  broker-dealer  for 
advisory  services.  The  re-pricing  of 
traditional  brokerage  services  in  the  fee- 
based  programs  has  regulatory 
implications  only  because  the  broker- 
dealer  exception  is  limited  to  broker- 
dealers  not  receiving  special 
compensation. 

As  discussed  above,  we  believe  that 
broker-dealers  offering  fee-based 
programs  may  be  receiving  "special 
compensation"  under  the  Advisers  Act. 
We  do  not  believe,  however,  that 
Congress  intended  these  programs, 
which  are  not  substantially  different 
from  traditional  brokerage 
arrangements,  to  be  subject  to  the  Act. 
While  in  1940  the  form  of  compensation 
a  broker-dealer  received  may  have  been 
a  reliable  distinction  between  brokerage 
and  advisory  services,  development  of 
the  new  brokerage  programs  suggest 
strongly  that  it  is  no  longer.  Moreover, 
we  are  concerned  that,  as  a  result  of 
these  new  programs,  most  brokerage 
arrangements  by  full  service  broker- 
dealers  may  be  subject  to  regulation 
under  both  the  Advisers  Act  and  the 
Exchange  Act.  a  result  Congress  could 
not  have  intended.  We  are  therefore 
proposing  a  new  rule,  described  below, 
that  would  deem  a  broker-dealer  not  to 
be  an  adviser  solely  as  a  result  of 
receiving  special  compensation, 
provided  certain  conditions  are  met. 
The  proposed  exception  would  be 
limited  to  circumstances  where  the 
Commission  believes  that  Congress  did 
not  intend  to  apply  the  Advisers  Act. 

II.  Discussion 

A.  Broker-Dealers  Deemed  Not  To  Be 
Investment  Advisers 

The  Commission  is  proposing  new 
rule  202(a)(ll)-l  under  the  Advisers 
Act.  The  rule  is  designed  to  avoid 
application  of  the  Advisers  Act  to 
broker-dealers  solely  because  they  re- 
price their  full-service  brokerage  or 
provide  execution-only  services  in 
addition  to  full  service  brokerage.  The 
rule  would  also  codify  our  long- 
standing view  of  how  the  Act  applies  to 
broker-dealers  that  are  registered 
advisers. 
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1.  Fee-Based  Brokerage  Programs 

Under  the  proposed  rule,  a  broker- 
dealer  providing  investment  advice  to 
its  brokerage  customers  would  not  be 
required  to  treat  those  customers  as 
advisory  clients  solely  because  of  the 
form  of  the  broker-dealer's 
compensation.  The  proposed  rule  would 
be  available  to  broker-dealers  registered 
under  the  Exchange  Act  that  satisf\- 
three  conditions:  (i)  The  broker-dealer 
must  not  exercise  investment  discretion 
over  the  account  from  which  it  receives 
special  compensation;  (ii)  anv 
investment  advice  is  incidental  to  the 
brokerage  service  provided  to  each 
account;  and  (iii)  advertisements  for  and 
contracts  or  agreements  governing  the 
account  must  contain  a  prominent 
statement  that  it  is  a  brokerage 
account. '■* 

Under  the  rule,  the  nature  of  the 
services  provided,  rather  than  the  form 
the  broker-dealer's  compensation  takes. 
would  be  the  primarv  feature 
distinguishing  an  advisory  account  from 
a  brokerage  account.  Discretionar>- 
accounts  that  are  charged  an  asset-based 
fee  would  be  considered  advisorv 
accounts  because  they  bear  a  strong 
resemblance  to  traditional  advisorv 
accounts,  and  it  is  highly  likelv  that 
investors  will  perceive  such  accounts  to 
be  advisorv'  accounts.'"  Under  the 
statute,  however,  discretionarv'  accounts 
from  which  a  broker-dealer  does  not 
receive  special  compensation,  e.g.. 
accounts  that  pay  commissions,  would 
still  be  treated  as  brokerage  accounts  not 
subject  to  the  Act.  In  this  respect,  a 
regulator}-  distinction  would  continue  to 
be  drawn  based  solely  on  the  pricing  of 
an  advisorv'  service.  We  request 
comment  on  whether  this  remains  an 
appropriate  distinction.  Should  all 
discretionary  accounts  of  broker-dealers 
be  treated  as  advisory  accounts'  "' 

The  proposed  rule  would  include  the 
requirement,  taken  from  the  broker- 
dealer  exception,  that  the  advisorv' 
services  provided  the  account  be 
incidental  to  the  brokerage  services 
provided.''  The  rule  would  clarif}'  that 


■■•Proposed  rule  202(a)(]l)-l(a)(l)-(3). 

'=■  Sep  Release  626.  supra  at  note  5. 

'^  In  Relea.se  626.  supra  at  note  5.  we  stated  that 
broker-cleaier  relationships  "which  include 
discretionary  authority  to  act  on  a  client's  behalf 
have  many  of  the  characteristics  of  the  relationships 
to  which  the  protections  of  the  Advisers  Act  are 
important."  and  indicated  that  we  were  considering 
taking  action  that  would  make  the  broker-dealer 
exception  not  available  to  broker-dealers  that 
exercised  discretionarv  authority.  We  also  noted  in 
Release  626  the  staffs  position  that  broker-dealers 
whose  business  consists  almost  exclusively  of 
managing  accounts  on  a  discretionarv  basis  are  not 
providing  advice  solely  on  an  incidental  basis,  and 
thus  are  subject  to  the  Advisers  Act. 

"Proposed  rule  2021a](ll)-lla)(2). 


the  advice  the  broker-dealer  provides 
must  be  incidental  to  brokerage  services 
provided  by  the  broker-dealer  to  each 
account  rather  than  the  overall 
operations  of  the  broker-dealer. 

Finally,  the  proposed  rule  would 
require  that  all  advertisements  for  the 
accounts  and  all  agreements  and 
contracts  governing  the  operation  "of  the 
accounts  contain  a  prominent  statement 
that  the  accounts  are  brokerage 
accounts.'**  We  have  obser^'ed  that  some 
broker-dealers  offering  these  new- 
accounts  have  heavily  marketed  them 
based  on  the  advisory  services  provided 
rather  than  the  execution  services, 
which  raises  troubling  questions  as  to 
whether  the  adx'isorv  ser\'ices  are  not  (or 
will  be  perceived  by  investors  not  to  be) 
incidental  to  the  brokerage  services.  We 
have,  however,  never  viewed  the  broker- 
dealer  exception  as  precluding  a  broker- 
dealer  from  marketing  itself  as 
providing  some  amount  of  advisory 
services. '"'  Comment  is  requested  as  to 
whether,  instead  of  the  proposed 
disclosure,  we  should  preclude  brokers* 
from  relying  on  the  rule  if  they  market 
these  accounts  in  such  a  way  as  to 
suggest  they  are  advisor*-  accounts. 

Under  the  proposed  rule,  broker- 
dealer  sponsors  of  wrap  fee  programs 
would  continue  to  treat  wrap  fee 
accounts  as  advisory  accounts. -"  Wrap 
fee  program  sponsors  that  also  provide 
portfolio  managpment  services  tvpically 
have  discretionarv-  authoritv  over  the 
accounts,  and  thus  could  not  use  the 
rule.  In  many  cases,  sponsors  of  WTap 
fee  programs  execute  transactions  for 
wrap  accounts  and  provide  some  non- 
discretionary  advisorv'  sen'ices  such  as 
asset  allocation  or  selection  of  portfolio 


'"Proposed  rule  202(a)(ll)-l(a)(3).  An 
advertisement  would  include  any  notice,  circular, 
letter  or  other  written  communication  addressed  to 
more  than  one  person .  or  any  notice  or  other 
aimouncement  in  any  publication  or  by  radio  or 
television.  See  Rule  206(4)-l(b)  [17  CFR 
275.206(4)-l(b)l  (defining  tlie  term 
"advertisement"). 

'«  See  Elmer  D.  Robinson,  SEC  No- Action  Letter 
(Jan.  6,  1986);  Nathan  B-  Lewis.  SEC  No-Action 
Letter  (Apr.  4.  1988).  However,  a  broker-dealer  that 
employs  terms  such  as  "financial  planner"  merely 
as  a  device  to  induce  the  sale  of  securities  might 
violate  the  antifraud  provisions  of  the  Securities 
Act  of  1933  and  the  Exchange  Act.  Cf.  In  re  Haight 
Sr  Co.,  Inc.,  Securities  Exchange  Act  Release  No. 
9082  (Feb.  19.  1971)  (Broker-dealer  defrauded  its 
customers  in  the  offer  and  sale  of  securities  by 
holding  itself  out  as  a  financial  planner  that  would 
give  comprehensive  and  expert  planning  advice  and 
choose  the  best  investments  for  its  clients  from  all 
available  securities,  when  in  fact  it  was  not  an 
expert  in  plaiuing  and  made  its  decisions  based  on 
the  receipt  of  commissions  and  upon  its  inventory 
of  securities.) 

'^° Sponsors  must,  therefore,  continue  to  deliver  to 
wrap  fee  clients  a  wrap  fee  brochure  required  by 
Rule  204-3(f)  under  the  Advisers  Act  (17  CFR 
275.204-3(0).  See  also  Schedule  H  of  Form  ADV 
[17  CFR  279. ll  (prescribing  contents  of  a  wrap  fee 
brochure). 


managers.  The  sponsors  do  not 
themselves  have  discretionary  authority, 
which  is  delegated  to  an  advisory  firm 
that  receives  a  portion  of  the  wrap  fee. 
In  these  cases,  the  non-discretionary 
advisory  services  provided  by  the 
sponsor  could  not  be  viewed  as 
incidental  to  the  brokerage  services.^i 

2.  Execution-Only  Brokerage  Programs 

Proposed  rule  202(a)(ll)-l  would 
also  keep  a  full  service  broker-dealer 
from  being  subject  to  the  Act  solely 
because  it  also  offers  execution-only 
brokerage.^-  Conversely,  a  discount 
broker  would  not  be  subject  to  the  Act 
solely  because  it  introduces  a  full 
service  brokerage  program.  Under  the 
rule,  a  broker-dealer  would  not  be 
considered  to  have  received  special 
compensation  solely  because  the  broker- 
dealer  charges  a  commission,  mark-up, 
mark-down  or  similar  fee  for  brokerage 
services  that  is  greater  than  or  less  than 
one  it  charges  another  customer.  Thus, 
a  broker-dealer  would  be  able  to  offer 
both  full-service  and  execution-onlv 
brokerage  without  losing  the  broker- 
dealer  exception.  This  provision  would 
make  a  broker-dealer's  eligibility  for  the 
broker-dealer  exception  with  respect  to 
an  account  turn  on  the  characteristics  of 
that  account  and  not  others. 

3.  Scope  of  Broker-Dealer  Exception 

As  discussed  above,  a  broker-dealer 
registered  under  both  the  Exchange  Act 
(as  a  broker-dealer)  and  the  Advisers 
Act  (as  an  adviser)  need  not  treat  all  of 
its  customers  as  advisory  clients.  We 
have  viewed  the  Advisers  Act  as 
applying  only  to  those  customers  to 
whom  the  broker-dealer  provides  advice 
that  is  not  incidental  to  brokerage 
services  or  for  which  the  firm  receives 
special  compensation. ^'^  We  have 
included  a  provision  in  the  proposed 
rule  codifying  this  view.^" 

B.  Calculation  of  Assets  Under 
Management  for  Broker-Dealers 

Generally,  only  investment  advisers 
with  at  least  S25  million  of  assets  under 
management  must  register  with  the 


'■  The  brokerage  transactions  executed  by  the 
sponsor  are  initiated  by  the  third-party  portfolio 
manager,  and  not  the  sponsor.  See  generally. 
National  Regulatory  Services.  SEC  No- Action  Letter 
(Dec.  2.  1992)  (wrap  fee  program  is  not  solely 
incidental  to  the  sponsor's  business  as  a  broker- 
dealer);  "Mutual  Fund  Blues?  Try  a  Wrap.'  " 
Business  Week.  July  12,  1999  ("jBjrokerage  firms 
also  offer  annual  asset-based  fees  as  an  alternative 
to  chaining  commissions  on  each  trade  [but)  the 
accounts  don't  offer  the  same  services  (as  wrap 
accounts].") 

"  Proposed  rule  202(a)(ll)-l(b). 

■^^  Release  No.  626.  supra  at  note  5. 

"Proposed  rule  202(a)(llM(c), 
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Commission  -"'  Advisers  with  fewer 
assots  undfT  management  generally 
must  register  with  one  or  more  state 
securities  authcJrities  -'"  The  staff  has 
taken  the  position  that  broker-dealers 
may  include  in  their  calculation  of 
assets  under  management  the  value  of 
hrfikerage  accounts  that  receive 
c:ontinuous  and  regular  supervisory  or 
management  services.-"  We  are 
proposing  to  codify  this  position  by 
amending  the  instructions  to  Schedule  I 
of  Form  ADV,  but  limiting  it  to  accounts 
over  which  broker-dealers  exercise 
investment  discretion  -" 

III.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  that  is  the  subject  of  this 
release,  or  submit  comments  on  other 
matters  that  might  have  an  effect  on  the 
proposals  described  above,  are 
requested  to  do  so.  Commenters 
suggesting  alternative  approaches  are 
encouraged  to  submit  proposed  rule 
text. 

For  purposes  of  the  Small  Business 
Regulaton,^  Enforcement  Fairness  Act  of 
1996.  the  Commission  also  is  requesting 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  annual  basis. 
Commenters  should  provide  empirical 
data  to  support  their  views. 

rv.  Paperwork  Reduction  Act 

Certain  provisions  of  proposed  Rule 
202(a)(ll)-l  contain  a  "collection  of 
information"  within  the  meaning  of  the 
Paperwork  Reduction  .•\ct  of  1995  (44 
U.S.C.  3501  to  3520),  and  the 
Commission  has  submitted  it  to  the 
Office  of  Management  and  Budget  in 
accordance  with  44  U.S.C.  3507(d)  and 
5  CFR  1 320. 1 1   The  title  for  the 
collection  of  information  is  "Certain 
Broker-Dealers  Deemed  Not  To  Be 
Investment  Advisers."  An  agency  may 
not  sponsor,  conduct,  or  require 


25 15  U  S.C  80b-3A  (prohibiting  advisers  without 
assets  under  management  of  S25  million  or  more  or 
that  do  not  advise  a  registered  investment  company 
from  registering  with  the  Commission).  The 
Commission  has  adopted  a  rule  that  exempts 
certain  types  of  advisers  from  this  prohibition.  17 
CFR  275  203A-2. 

2'  See  <http://www.sec.gov/rules/othem' 
advfaq.htm#asst>.  "Assets  Under  Management." 
Question  No.  .5. 

-"  Broker-dealers  that  are  also  registered  with  us 
.js  investment  advi.sers  may.  in  certain 
circumstances,  be  requested  during  the  course  of 
investment  adviser  inspections  by  Commission 
staff,  to  provide  certain  information  and  records 
related  to  their  brokerage  clients  over  whose 
accounts  they  exercise  investment  discretion.  For 
example,  such  information  and  records  may  be 
necessary  for  an  evaluation  of  the  reported  amount 
of  assets  under  management  that  rw:eive  continuous 
and  regular  supervisory  or  management  services. 


response  to  an  information  collection 
unless  a  currently  valid  0MB  control 
number  is  displayed. 

Broker-dealers  taking  advantage  of  the 
proposed  rule  would  need  to  maintain 
certain  records  that  establish  their 
eligibility  to  do  so,  but  rules  under  the 
Exchange  Act  already  require  the 
maintenance  of  those  records. 
Specifically,  broker-dealers  are 
ciurently  required  to  maintain  all 
"evidence  of  the  granting  of 
discretionary  authority  given  in  any 
respect  of  any  account"  ^^  and  all 
"written  agreements  *   *   *  with  respect 
to  any  account."  '"  Therefore,  the 
proposed  rule  will  not  increase  the 
recordkeeping  burden  for  any  broker- 
dealer. 

For  an  accovint  to  which  the  proposed 
rule  applies,  advertisements  *'  and 
contracts  or  agreements  must  include  a 
prominent  statement  that  the  account  is 
a  brokerage  account. '-  This  information 
is  necessary  to  prevent  customers  and 
prospective  customers  from  mistakenly 
believing  that  the  account  is  an  advisor*' 
account  subject  to  the  Advisers  Act  and 
will  be  used  to  assist  clients  in  making 
an  informed  decision  on  whether  to 
establish  an  account.  We  believe  that 
the  burden  to  comply  with  this 
provision  of  the  rule  is  insignificant.  In 
preparing  model  contracts  and 
advertisements,  for  example, 
compliance  officials  w  ould  be  required 
to  verify  that  the  appropriate  disclosure 
is  made.  For  purposes  of  the  Paperwork 
Reduction  Act,  the  average  annual 
burden  for  ensuring  compliance  is  5 
minutes  per  broker-dealer  taking 
advantage  of  the  proposed  rule.  If  ail  of 
the  approximately  8,500  broker-dealers 
registered  with  us  took  advantage  of  the 
rule,  the  total  estimated  annual  burden 
would  be  706  hours  (.083  hours  x  8,500 
brokers).  At  an  assumed  Si  20  per  hour 
those  706  hours  would  cost  $84,720.  We 
request  comment  on  these  figures. 


=9  17  CFR  240.17a-4(b)(6).  Proposed  rule 
202(a)(11)-1(a)(l)  limits  its  application  to  accounts 
that  a  broker-dealer  does  not  exercise  investment 
discretion  over. 

^0  17  CFR  240.17a-4(b)(7).  Proposed  rule 
202(a)(11)-l(a)(3)  requires  a  prominent  statement 
be  made  in  agreements  governing  the  accounts  to 
which  the  rule  applies. 

3'  Broker-dealers  already  are  required  to  maintain 
records  regarding  their  advertisements  under 
existing  self-regulatory  organizations'  rules. 

5=  The  Commission  estimates  that  the  current 
annual  burden  for  the  approximately  8,500  broker- 
dealers  registered  with  us  related  to  the 
maintenance  of  these,  and  other  ref:ords  required  by 
the  Commission  is  approximately  2.1  million  hours. 
This  is  the  current  burden  estimate  for  Rule  17a- 
4.  It  includes  the  estimated  burden  from  complying 
with  Rule  17a-4's  requirements  to  maintain  certain 
records  unrelated  to  this  rule,  such  as  customei 
communications,  order  tickets,  and  transaction 
confirmations. 


The  collection  of  information 
requirements  under  the  proposed  rule 
are  mandatory.  In  general,  the 
information  collected  pursuant  to  the 
proposed  rule  would  be  held  by  the 
broker-dealers.  The  Commission,  self- 
regulatory  organizations,  and  other 
securities  regulatory  authorities  would 
only  gain  possession  of  the  information 
upon  request.  Any  information  received 
by  the  Commission  related  to  the 
proposed  rule  would  be  kept 
confidential,  subject  to  the  provisions  of 
the  Freedom  of  Information  Act,  5 
U.S.C.  552. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B), 
the  Commission  solicits  comments  to  (i) 
evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission. 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  D.C.  20503.  and 
also  should  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange 
Commission.  450  5th  Street.  N.W..  Stop 
6-9.  Washington.  D.C.  20549  with 
reference  to  File  No.  270-471.  0MB  is 
required  to  make  a  decision  concerning 
the  collection  of  information 
requirements  between  30  and  60  days 
after  publication.  A  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

V.  Cost-Benefit  Analysis 

The  proposed  rule  would  keep  broker- 
dealers  from  being  subject  to  the 
Advisers  Act  solely  as  a  result  of  re- 
pricing their  full-service  brokerage 
services.  Proposed  rule  202(a)(ll)-l 
would  have  no  effect  on  the  regulatory 
burden  borne  by  investment  advisers 
because  it  only  operates  to  exempt  from 
the  Advisers  Act  certain  brokerage 
accounts.  For  broker-dealers  that  would 
otherwise  be  subject  to  the  Advisers 
Act,  the  proposed  rule  would  reduce 
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their  regulatorv  burden. ' '  Thu.s.  the 
benefits  to  broker-dealers  to  which- the 
proposed  rule  would  applv  are 
substantial  in  terms  of  avoiding  an 
increased  regulatory  burden  stemming 
from  re-pricing  their  brokerage  services. 

Substantial  benefits  for  inciividual 
investors  from  the  repricing  of  brokerage 
services,  and  therefore  from  the 
proposed  rule  which  eliminates 
unintended  regulatory  disincentives  to 
that  repricing,  are  expected.  Under  the 
fee-based  programs  discussed  above,  a 
broker-dealer's  or  registered 
representative's  compensation  no  longer 
depends  on  the  number  of  transactions 
or  the  size  of  mark-ups  or  mark-downs 
charged,  thus  reducing  incentives  for  a 
registered  representative  to  churn 
accounts,  recommend  unsuitable 
securities,  or  engage  in  high-pressure 
sales  tactics.  Thus,  these  programs  may 
better  align  the  interests  of  broker- 
dealers  and  their  customers. 

While  the  benefits  of  the  proposed 
rule  are  substantial  (although  difficult  to 
quantifv').  the  incremental  costs 
associated  with  the  rule  are  small. 
Broker-dealers  taking  advantage  of  the 
rule  will  need  to  maintain  certain 
records  establishing  their  eligibilitv  for 
the  rule  (e.g..  contracts  or  agreements 
governing  the  accounts  and 
advertisements  related  to  the  accounts), 
but  rules  under  the  Exchange  Act 
already  require  the  maintenance  of 
those  records.  Thus,  the  onlv 
incremental  cost  associated  with  the 
rule  is  the  cost  of  adding  a  statement  to 
those  documents  that  the  accounts  are 
brokerage  accounts.  As  discussed  in  the 
Paperwork  Reduction  Act  analysis 
above,  we  believe  this  cost  is 
insignificant. 

Comment  is  requested  on  issues 
relating  to  the  proposed  rule's  costs  and 
benefits.  Commenters  are  requested  to 
provide  views  and  empirical  data 
relating  to  any  costs  and  benefits 
associated  with  the  proposed  rule  and 
form  amendment. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  the 
following  Initial  Regulatory  Flexibility 
.Analysis  ("IRFA")  in  accordance  with  5 
U.S.C.  603  regarding  proposed  rule 
202(a)(ll)-l. 

A.  Reasons  for  Proposed  Action 

Broker-dealers  recently  have  begun  to 
give  their  customers  the  option  of 


^''  Investment  advisers  are  required,  for  e.xample. 
to  deliver  an  informational  brochure  to  clients  and 
prospective  clients.  Rule  204- .5  117  CI-'R  275  204- 
3l.  and  to  make  detailed  disc  losures  about  the 
advisorv  firm  and  its  supervised  persons.  Rule 
206(4M  [17  CFR  275.206(4)-4l. 


paying  for  securities  transactions, 
related  advice,  and  other  ser\-ices  by 
paying  a  fee  that  is  a  fixed  dollar 
amount  or  based  on  a  percentage  of 
assets  held  on  account  with  the  broker- 
dealer  While  these  new  programs 
promise  to  benefit  broker-dealer 
customers  by  aligning  their  interests 
more  closely  with  those  of  the  brokerage 
firm  and  its  registered  representatives, 
they  may  also  subject  the  broker-dealers 
to  regulation  under  the  Advisers  Act. 
The  new  programs  essentiallv  re-price 
traditional  full  service  brokerage 
programs  but  do  not  fundamentally 
change  their  nature.  Subjecting  broker- 
dealers  that  offer  these  programs  to  the 
Advisers  Act  would  impose 
unnecessary  regulatory  burdens  on  the 
provision  of  brokerage  ser\-ices  contrary 
to  the  intent  of  Congress  when  it  passed 
the  Advisers  Act. 

B.  Objectives  and  Legal  Basis 

The  proposed  rule  is  designed  to 
prevent  application  of  the  .Advisers  Act 
to  broker-dealers  solely  because  they  re- 
price their  full-service  brokerage  or 
provide  execution-only  services  in 
addition  to  full  senice  brokerage.  The 
rule  would  also  codify  certain  long- 
standing positions  regarding  application 
of  the  Advisers  Act  to  broker-dealers 
that  are  registered  advisers.  We  are 
proposing  the  rule  pursuant  to  our 
authority  under  sections  202(a)(ll)(F)34 
and  21l'(a)  ■'^'  under  the  Act.  Section 
202(a)(ll)(F)  gives  us  authority  to 
except,  by  rule  or  order,  from  the 
statutory  definition  of  "inve.stment 
adviser  '  persons  not  within  the  intent 
of  that  definition.  Section  2 11  (a)  gives 
us  authority  to  classify,  by  rule,  persons 
and  matters  within  our  jurisdiction  and 
to  prescribe  different  requirements  for 
different  classes  of  persons,  as  necessary 
or  appropriate  to  the  exercise  of  our 
authority  under  the  .\ct 

C.  Small  Entities  Subject  to  Rule 

For  the  purposes  of  the  Exchange  .•^ct 
and  the  Regulatory  Flexibility  Act,  a 
broker-dealer,  under  Commission  rules, 
generally  is  a  small  entity  if  it  had  total 
capital  (net  worth  plus  subordinated 
liabilities)  of  less  than  S500,000  on  the 
date  in  the  prior  fiscal  year  as  of  which 
its  audited  financial  statements  were 
prepared  and  it  is  not  affiliated  with  anv 
person  (other  than  a  natural  person]  that 
is  not  a  small  entity. ^^ 

The  Commission  estimates  that  as  of 
December  31.  1998.  approximately 
1 .000  Commission-registered  broker- 


dealers  were  small  entities.  *"  The 
Commission  is  not  aware  of  any  small 
entities  that  are  re-pricing  their 
brokerage  services  in  a  manner  that  the 
proposed  rule  addresses,  but  assumes 
that  all  of  these  small  entities  could  be 
affected  by  the  proposed  rule. 

D.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  rule  would  impose  no 
new  recordkeeping  requirements,  and 
will  not  materially  alter  the  time 
required  for  broker-dealers  to  comply 
with  the  Commission's  rules.  The 
proposed  rule  keeps  unnecessary 
regulatory  burdens  from  being  imposed 
on  broker-dealers.  Broker-dealers  taking 
advantage  of  the  rule  are  required  to 
make  certain  disclosures  to  customers 
and  potential  customers  in  advertising 
and  contractual  materials. 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with,  the  proposed  rule. 

F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  rule,  the  Commission 
considered  the  following  alternatives: 
(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  (c)  the  use  of 
performance  rather  than  design 
standards:  and  (d)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

The  proposed  rule  is  designed  to 
eliminate  unnecessary  regulators' 
burdens  that  otherwise  might  be 
imposed  on  broker-dealers.  Small 
entities,  as  well  as  large  entities,  will 
benefit  from  the  proposed  rule.  It  is  thus 
inappropriate  to  exempt  small  entities 
from  the  proposed  rule.  The  provision 
of  the  proposed  rule  requiring  certain 
disclosures  to  customers  and  potential 
customers  is  designed  to  prevent 
investors  from  being  misinformed 
regarding  the  nature  of  the  services  they 
are  receiving.  Consequently,  it  would  be 


'M5  L  .S.C.  80b-2(a)(ll)(F). 
"15  U.S.C,  80b-ll(a). 
36  17  CFR  240.0-1  Olc). 


''This  estimate  is  based  on  the  information 
provided  in  Form  X-1 7A-5  Financial  and 
Operational  Combined  Uniforni  Single  Reports  filed 
pursuant  to  section  17  of  the  Exchange  Act  and 
Rule  17a-5  thereunder. 
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inconsistent  with  the  purposes  of  the 
Advisers  Act  to  use  performance 
standards  to  specify'  different 
requirements  for  small  entities. 

The  Commission  believes  that  the 
proposed  rule  will  not  adversely  affect 
small  entities  because  it  does  not 
impose  significant,  new  reporting, 
recordkeepmg.  or  compliance 
requirements.  Instead,  the  proposed  riile 
would  avoid  the  imposition  of 
unnecessarv'  regulatory'  burdens  on  the 
provision  of  brokerage  services  solely 
because  broker-dealers  re-price  their 
full-service  brokerage  or  provide 
execution-onlv  services  in  addition  to 
full  service  brokerage.  Therefore,  it  is 
not  feasible  to  further  clarifv', 
consolidate  or  simplify  the  rule's 
provisions  for  small  entities. 

G.  Solicitation  of  Comments 

We  encourage  written  comments  on 
matters  discussed  in  this  IRFA.  In 
particular,  the  Commission  seeks 
comment  on:  (i)  The  number  of  small 
entities  that  would  be  affec:ted  by  the 
proposed  rule:  and  (ii)  whether  the 
impact  of  the  proposed  rule  on  small 
entities  would  be  economically 
significant.  Commenters  are  asked  to 
describe  the  nature  of  any  impact  and 
provide  empirical  data  supporting  the 
extent  of  the  impact. 

VH.  statutory  Authority 

We  are  proposing  the  rule  pursuant  to 
our  authority  under  Sections 
202(a)(ll)(F')  and  211(a)  under  the  Act. 
Section  202(a)(ll)(F)  gives  us  authority 
to  except,  by  rule  or  order,  from  the 
statutory  definition  of  "investment 
adviser"  persons  not  within  the  intent 
of  that  definition.  3«  Section  211(a)  gives 
us  authority  to  classify,  by  rule,  persons 
and  matters  within  our  jurisdiction  and 
to  prescribe  different  requirements  for 
different  classes  of  persons,  as  necessary 
or  appropriate  to  the  exercise  of  our 
authority  under  the  Act 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Reporting  and  recordkeeping 
requirements. 


'"  Because  we  are  using  our  authority  under 
section  202(all  1 1  )(F).  tarokerdealers  relying  on  the 
rule  would  not  be  subiect  to  state  adviser  statutes 
Section  203.Mb)(ll|Bl  of  the  Act  (15  U.S.C.  80b- 
:i.\(bKl)(B))  provides  that  '[nlo  law  of  any  State  or 
political  subdivision  thereof  requiring  the 
registration,  licensing,  or  qualification  as  an 
investment  adviser  or  supervised  person  of  an 
investment  adviser  shall  apply  to  anv  person  *    *    * 
that  is  not  registered  under  ithe  .advisers  .\rx\ 
because  that  person  is  pxcepted  from  the  definition 
of  an  mvpslment  adviser  under  section  202(a)lll)" 
lemphasis  added). 


Text  of  Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1 .  The  general  authority  citation  for 
part  275  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(n)(F),  80b- 
2(a)(17),  80b-3,  80b-4,  80b-6(4).  80b-6a, 
80b-ll,  unless  otherwise  noted. 

***** 

2.  Section  275.202(a)(ll)-l  is  added 
to  read  as  follows: 

§  275.202(aX1 1  )-1     Certain  broker-dealers 
deemed  not  to  be  investment  advisers. 

A  broker  or  dealer  registered  with  the 
Commission  imder  Section  15  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78o)  (the  "Exchange  Act"): 

(a)  Will  not  be  deemed  to  be  an 
investment  adviser  based  solely  on  its 
receipt  of  special  compensation, 
provided  that: 

(1)  The  broker  or  dealer  does  not 
exercise  investment  discretion,  as  that 
term  is  defined  in  Section  3(a)(35)  of  the 
Exchange  Act  (15  U.S.C  78c(a)(35)), 
over  the  accounts  from  which  it  receives 
special  compensation; 

(2)  Any  investment  advice  provided 
by  the  broker  or  dealer  with  respect  to 
accounts  from  which  it  receives  special 
compensation  is  solely  incidental  to  the 
brokerage  services  provided  to  those 
accounts;  and 

(3)  Advertisements  for,  and  contracts 
or  agreements  governing,  accounts  for 
which  the  broker  or  dealer  receives 
special  compensation  include  a 
prominent  statement  that  the  accounts 
are  brokerage  accounts; 

(h)  Will  not  be  deemed  to  have 
received  special  compensation  solely 
because  the  broker  or  dealer  charges  a 
commission,  mark-up,  mark-down  or 
similar  fee  for  brokerage  services  that  is 
greater  than  or  less  than  one  it  charges 
another  customer;  and 

(c)  Is  an  investment  adviser  solely 
with  respect  to  those  accounts  for  which 
it  provides  services  or  receives 
compensation  that  subject  the  broker  or 
dealer  to  the  Act. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

3.  The  authority  citation  for  part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940,  15  U.S.C.  80b-l,  et  seq. 


4.  Bv  amending  Instruction  7  in  Form 
ADV  Schedule  I  Instructions  (referenced 
in  §  279.1)  by  adding  paragraph  (c)(5)  to 
read  as  follows: 

Note:  The  text  of  Form  ADV  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  ADV 


Schedule  I  Instructions 

***** 

Instruction  7.  Determining  Assets  Under 

Management 

***** 

(c)  Continuous  and  Regular 
Supervisory  or  Management  Services. 

***** 

Accounts  that  do  not  receive 
continuous  and  regular  supervisory  or 
management  services: 

***** 

(5)  Brokerage  accounts,  unless  the 
applicant  has  discretionary  authority. 

***** 

Dated:  November  4.  1999. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  99-29395  Filed  11-9-99;  8:45  am) 

BILLING  CODE  8010-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Puget 
Sound,  WA 

agency:  U.  S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  the  field  organization  of 
Customs  by  extending  the  geographical 
limits  of  the  consolidated  port  of  Puget 
Sound,  Washington.  This  proposed 
change  is  being  made  as  part  of  Customs 
continuing  program  to  obtain  more 
efficient  use  of  its  persoimel,  facilities, 
and  resources  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

DATES:  Comments  must  be  received  on 
or  before  January  10,  2000. 
ADDRESSES:  Written  comments  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  N.W.,  Third 
Floor,'Washington,  D.C.  20229,  on 
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regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsv  Passuth.  Office  of  Field 
Operations.  202-927-0795. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  prngram  to 
obtain  more  efficient  use  of  its 
personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  genera!  public. 
Customs  proposes  to  amend  §  101.3. 
Customs  Regulations  (19  CFR  101.3)  bv 
extending  the  geographical  limits  of  the 
consolidated  port  of  Puget  Sound, 
Washington 

The  geographical  limits  of  the 
consolidated  port  of  Puget  Sound,  as  set 
forth  in  Treasury  Decision  (T.D.)  96-63, 
published  in  the  Federal  Register  (61 
FR  43428)  on  August  23.  1996,  include 
Seattle,  Anacortes,  Bellingham,  Everett. 
Friday  Harbor.  Neah  Bav.  Olvmpia.  Port 
Angeles.  Port  Townsend  and  Tacoma. 
This  document  proposes  to  amend  the 
port  description  of  Puget  Sound, 
particularly,  to  extend  and  redefine  the 
boundaries  of  Tacoma  as  described  in 
the  port  limit  description  of  the  Puget 
Sound  port  of  entrv  in  T.D.  96-63. 

The  description  of  Tacoma  within  the 
description  of  the  Puget  Sound  port  is 
proposed  to  be  extended  to  include  two 
industrial  parks  which  have  new- 
facilities  for  clearing,  storing  and 
forwarding  imported  merchandise  and 
require  the  services  of  Customs 
personnel.  These  industrial  parks  are  : 
Lakewood  Industrial  Park.  120  acres 
located  in  Lakewood.  Washington, 
southeast  of  the  existing  port  limits;  and 
Sumner  Industrial  Park.  88  acres  located 
in  Sumner,  Washington,  east  of  the 
existing  port  limits. 

Proposed  New  Puget  Sound  Port  Limits 

The  geographical  area  within  the 
boundaries  of  the  consolidated  port  of 
Puget  Sound  is  proposed  to  be  as 
follows: 

The  ports  of  Seattle  (Section  35. 
Township  27  North.  Range  3  East.  West 
Meridian.  County  of  Snohomish,  and 
the  geographical  area  beginning  at  the 
intersection  of  N.W.  205th  Street  and 
the  waters  of  Puget  Sound,  proceeding 
in  an  easterly  direction  along  the  King 
County  line  to  its  intersection  with 
100th  Avenue  N.E..  thence  southerlv 
along  100th  Avenue  N.E.  and  its 
continuation  to  the  intersection  of  100th 
Avenue  S.E.  and  S.E.  240th  Street, 
thence  westerly  along  S.E.  240th  Street, 
to  its  intersection  with  North  Central 
Avenue,  thence  southerlv  along  North 
Central  Avenue,  its  continuation  as 


South  Central  Avenue  and  83rd  Avenue 
South  and  its  connection  to  Auburn 
Way  North,  thence  southerly  along 
Auburn  Way  North  and  its  continuation 
as  Auburn  Way  South  to  its  intersection 
with  State  Highway  18,  thence  westerly 
along  Highway  18  to  its  intersection 
with  A  Street  S.E.,  then  southerly  along 
A  Street  S.E.  to  its  intersection  with  the 
King  County  Line,  then  westerly  along 
the  King  County  Line  to  its  intersection 
with  the  waters  of  Puget  Sound  and 
then  northerly  along  the  shores  of  Puget 
Sound  to  its  intersection  with  N.W, 
205th  Street,  the  point  of  beginning,  all 
within  the  County  of  King.  State  of 
Washington).  Anacortes,  Bellingham. 
Everett,  Friday  Harbor.  Neah  Bay, 
Olympia,  Port  Angeles,  Port  Townsend. 
and  the  territory  in  Tacoma,  beginning 
at  the  intersection  of  the  westernmost 
city  limits  of  Steilacoom  and  The 
Narrows  and  proceeding  easterlv  along 
Main  Street  to  the  intersection  of 
Stevens  Street,  then  southerlv  along 
Stevens  Street  to  the  intersection  of 
Washington  Boulevard,  then  easterly 
along  Washington  Boulevard  to  the 
intersection  of  Gravely  Lake  Drive  S.W., 
then  southeasterly  to  the  intersection  of 
Nyanza  Road.  SW.  then  southerly  to  its 
intersection  with  Pacific  Highwav  (U.S. 
Route  991.  then  proceeding  in  a 
northeasterly  direction  along  Pacific 
Highway  to  its  intersection  with  112 
Street  East  and  continuing  in  an  easterly 
direction  along  112  Street  East  to  its 
intersection  with  the  northwest  comer 
of  McChord  Air  Fort:e  Base,  then 
proceeding  along  the  northern,  then 
western,  then  southern  boundarv  of 
McChord  Air  Force  Base  to  its 
intersection,  just  west  of  Lake 
Mondress.  with  the  northern  boundary 
of  the  Fort  Lewis  Militar\-  Reservation, 
then  proceeding  in  an  easterlv  diret  tion 
along  the  northern  boundar*'  of  the  Fort 
Lewis  Military-  Reservation  to  its 
intersection  with  Pacific  Avenue  (SR-7), 
then  proceeding  in  a  southerly  direction 
along  Pacific  Avenue  (SR-7)  to  its 
intersection  with  SR-507.  then 
proceeding  in  a  southeasterly  direction 
along  SR-7  to  its  intersection  with 
224th  Street  East,  then  proceeding  in  an 
easterly  direction  along  224th  Street 
East  to  its  intersection  with  Meridian 
Street  South  {SR-161).  then  proceeding 
in  a  northerlv  direction  along  Meridian 
Street  South"(SR-161)  to  the 
intersection  with  176  Street  East,  then 
easterly  along  1 76  Street  East  extended 
to  the  intersection  with  Sunrise 
Parkway  East,  then  northwesterly  along 
Sunrise  Parkway  East  to  the  intersection 
with  122nd  Avenue  East,  then  northerlv 
to  the  intersection  with  Old  Military 
Road  East,  then  northeasterlv  to  the 


intersection  with  SR-162.  then 
northerly  along  SR-162  to  the 
intersection  with  SR-410.  then  easterly 
along  SR-410  to  the  intersection  with 
166th  Avenue  East,  then  northerly  to  the 
intersection  with  Sumner- Tapps 
Highway,  continuing  northeasterly 
along  Sumner-Tapps  Highway  to  ieth 
Street  East,  then  easterly  to  182  Avenue 
East,  then  northerly  to  the  northern 
boundary  of  Pierce  County,  then 
proceeding  in  a  westerly  direction  along 
the  northern  boundary  of  Pierce  County 
to  its  intersection  with  Puget  Sound, 
then  proceeding  in  a  generally 
southwesterly  direction  along  the  banks 
of  the  East  Passage  of  Puget  Sound. 
Commencement  Bay,  and  The  Narrows 
to  the  point  of  intersection  with  the 
westernmost  city  limits  of  Steilacoom, 
Washington,  including  all  points  and 
places  on  the  southern  boundarv  of  the 
Juan  de  Fuca  Strait  from  the  eastern  port 
limits  of  Neah  Bay  to  the  western  port 
limits  of  Port  Townsend,  all  points  and 
places  on  the  western  boundary  of  Puget 
Sound,  including  Hood  Canal,  from  the 
port  limits  of  Port  Townsend  to  the 
northern  port  limits  of  Olympia,  all 
points  and  places  on  the  southern 
boundary  of  Puget  Sound  from  the  port 
limits  of  Olympia  to  the  western  port 
limits  of  Tacoma,  and  all  points  and 
places  on  the  eastern  boundary  of  Puget 
Sound  and  contiguous  waters  from  the 
port  limits  of  Tacoma  north  to  the 
southern  port  limits  of  Bellingham,  all 
in  the  State  of  Washington. 

Comments 

Prior  to  the  adoption  of  this  proposal, 
consideration  will  be  given  to  written 
comments  timely  submitted  to  Customs. 
Submitted  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  section  1.4,  Treasury 
Department  Regulations  (31  CFR  1.4). 
and  section  103.11(h).  Customs 
Regulations  (19  CFR  103.11(h)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m..  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  1300 
Pennsylvania  Avenue  N.W.,  Third 
Floor.'Washington,  D,C.  20229. 

Authority 

This  change  is  proposed  under  the 
authoritv  of  5  U.S.C.  301  and  19  U.S.C. 
2.  66,  and  1624. 

Regulator>-  Flexibility  Act  and 
Executive  Order  12866 

Customs  establishes,  expands,  and 
consolidates  Customs  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
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country.  Thus,  although  this  document 
is  being  issued  with  notice  for  public 
comment,  because  it  relates  to  agency 
management  and  organization  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
ef  spq.].  Agencv  organization  matters 
such  as  this  proposed  port  extension  are 
not  subject  to  Executive  Order  12866. 

Drafting  Information 

The  principal  author  of  this  document 
was  lanet  L.  [ohnson.  Regulations 
Branch.  However,  personnel  from  other 
(jffices  participated  in  its  development. 
Raymond  W.  Kelly. 
Commissioner  of  Customs. 

.■\pprovf'd-  October  1,  1999. 
lohn  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
(FR  Dor  q<1-2q,179  Filed  11-9-99;  8:45  am! 
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NATIONAL  INDIAN  GAMING 
COMMISSION 
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Classification  of  Games 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Proposed  rule. 

999 


SUMMARY:  The  National  Indian  Gaming 
Commission  (Commission)  proposes 
regulations  which  will  establish  a 
formal  process  for  the  classification  of 
games  played  on  Indian  lands  under  the 
Indian  Gaming  Regulatory  Act  (Act). 
These  regulations  would  require  that  the 
Commission  decide  that  a  game  is  a 
Class  II  game  before  it  authorizes  the 
play  of  such  game  in  a  Class  II  gaming 
operation.  It  also  allows  for  a  transition 
period  to  implement  this  process. 
DATES:  Comments  may  be  submitted  on 
or  before  January  10.  2000. 
ADDRESSES:  Comments  may  be  mailed 
to:  Game  Classification  Comments, 
National  Indian  Gaming  Commission, 
1441  L  Street.  N\V,  Suite  9100, 
Washington.  DC  20005,  delivered  to  that 
address  between  8:30  am  and  5:30 
p.m..  Monday  through  Friday,  or  faxed 
to  202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 
inspected  between  9  a.m.  and  noon,  and 
between  2  p.m  and  5  p.m..  Monday 
through  Friday 

FOR  FURTHER  INFORMATION  CONTACT: 
Penny  J.  Coleman  at  202/632-7003;  fax 


202/632-7066  (these  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA.  or 
the  Act),  enacted  on  October  17,  1988. 
established  the  National  Indian  Gaming 
Commission  (Commission).  Under  the 
Act,  the  Commission  is  charged  with 
regulating  class  II  gaming  and  certain 
aspects  of  class  III  gaming  on  Indian 
lands.  The  regulations  proposed  today 
would  establish  a  formal,  administrative 
process  for  deciding  whether  a  game  is 
a  Class  II  or  III  game  and  allow  the 
Commission  to  discontinue  the  current 
advisory  classification  opinion  process. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  Because  this  rule  is 
procedural  in  nature,  it  will  not  impose 
substantive  requirements  that  could  be 
deemed  impacts  within  the  scope  of  the 
Act. 

Paperwork  Reduction  Act 

The  Commission  is  in  the  process  of 
obtaining  clearance  from  the  Office  of 
Management  and  Budget  (OMB)  for  the 
information  collection  requirements 
contained  in  this  proposed  rule,  as 
required  by  44  U.S.C.  3501  et  seq.  The 
information  required  to  be  submitted  is 
identified  in  secdons  504.6.  504.7  and 
504.8.  The  information  will  be  used  to 
determine  whether  a  game  can  be 
classified  as  a  Class  II  or  III  game  or  a 
nongambling  game  and  whether  the 
continued  play  of  the  games  remains 
consistent  with  the  classification 
decisions  issued  by  the  (Commission. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  game  classification 
request,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  Commission 
estimates  that,  during  the  first  two  years 
of  the  implementation  of  this  regulatory 
process,  approximately  50  requests  for 
classification  decisions  will  be  filed 
each  year,  for  an  annual  burden  of  500 
hours.  After  the  first  two  years,  the 
Commission  estimates  that 
approximately  20  requests  for 
classification  decisions  will  be  filed 
each  year,  for  an  annual  burden  of  200 
hours. 

Send  comments  regarding  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
both.  Penny  Coleman,  National  Indian 
Gaming  Commission,  1441  L  Street  NW. 
Suite  9100,  Washington,  DC  20005;  and 


to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  The  Office  of  Management 
and  Budget  (OMB)  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days:  therefore  public  comments  should 
be  submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

The  Commission  solicits  public 
comment  as  to: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  and  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

c.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

An  agency  may  not  conduct,  and  a 
person  is  not  required  to.  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Montie  R.  Deer, 

Chairman.  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Part  504 

Gambling,  Indians-lands.  Reporting 
and  recordkeeping  requirement. 

For  the  reasons  stated  in  the 
preamble,  the  National  Indian  Gaming 
Commission  proposes  to  amend  25  CFR 
bv  adding  a  new  Part  504  as  follows; 

PART  504-  CLASSIFICATION  OF 
GAMES 

Sec. 

504.1  What  does  this  part  cover? 

504.2  What  is  a  classification  decision  and 
who  may  apply  for  it' 

504.3  Whv  must  a  tribe  apply  for  or  sponsor 
the  application  for  a  classification 
decision? 

504.4  Can  a  tribe  rely  on  a  decision  issued 
to  another  tribe? 
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504.5  When  must  a  tribe  apply  for  or 
sponsor  the  application  for  a 
classification  decision? 

504.6  Will  a  tribe  be  required  to 
discontinue  all  of  its  existing  games 
which  are  not  subject  to  a  tribal-state 
compact  or  Class  ill  gaming  procedures 
issued  by  the  Secretary  of  the  Interior 
until  the  Commission  issues  a 
classification  decision? 

504.7  How  does  a  tribe  or  person  apply  for 
a  classification  decision? 

504.8  Will  any  additional  information  be 
required? 

504.9  Are  there  any  additional 
requirements  for  games  which  employ 
machines? 

504.10  Will  games  be  field  tested? 

504.11  What  is  required  of  a  tribe  or  person 
who  merely  seeks  a  modification  of  a 
game  which  is  already  the  subject  of  a 
classification  decision? 

504.12  Must  a  tribe  or  person  seek  a 
classification  decision  on  a  game  which 
it  alleges  is  a  game  of  skill? 

504.13  Is  there  an  opportunity  for  public 
comment  on  a  request  for  a  gaming 
classification  before  a  decision  is  made 
by  the  Chairman? 

504.14  How  does  a  tribe  or  person  appeal 
a  classification  decision  with  which  it 
does  not  agree? 

504.15  Will  the  tribe  or  person  have  an 
opportunity  to  demonstrate  its  game  to 
the  Commission? 

Authority:  25  U.S.C.  2701-2721 

§  504.1    What  does  this  part  cover? 

This  part  establishes  the  process  for 
determining  whether  a  game  plaved 
under  the  Indian  Gaming  Regulatory  Act 
constitutes  a  Class  II  or  III  game  as 
defined  in  part  502  of  this  chapter.  It  is 
intended  to  identifv  which  games  are 
class  II  and  therefore  subject  to  tribal 
and  Commission  jurisdiction  and  to 
assure  that  gaming  operations  do  not 
play  Class  III  games  e.xcept  under  a 
tribal-state  compact  or  Class  III  gaming 
procedures  issued  by  the  Secretar\-  of 
the  Interior. 

§  504.2    What  Is  a  classification  decision 
and  who  may  apply  for  It? 

A  classification  decision  is  a 
determination  that  a  game  falls  within 
Class  II  or  III  or  is  a  game  that  is  not 
subject  to  the  Indian  Gaming  Regulatory 
Act.  Tribes  or  their  designated 
representatives  may  apply  for  a 
classification  decision.  Persons  who 
own  or  provide  individual  games  to 
tribes  may  also  apply  for  a  classification 
decision  so  long  as  the  persons  are 
sponsored  by  a  tribe, 

§  504.3    Why  must  a  tribe  apply  for  or 
sponsor  the  application  for  a  classification 
decision? 

Tribes  shall  not  offer  games  on  Indian 
lands  without  a  classification  decision 
which  concludes  that  the  game  is  a 
Class  II  game  unless  the  game  is  offered 


pursuant  to  a  tribal-state  compact  or 
Class  III  gaming  procedures  issued  by 
the  Secretajn.'  of  the  Interior.  Tribes  are 
subject  to  enforcement  action  by  the 
Chairman  if  they  offer  games  as  Class  II 
without  a  classification  decision. 

§504.4     Can  a  tribe  rely  on  a  classification 
decision  Issued  to  another? 

Classification  decisions  which  are 
issued  to  a  tribe  or  person  but 
applicable  to  others  can  be  relied  on  by 
other  tribes  unless: 

(a)  The  games  are  not  exactly  the 
same; 

(b)  It  is  a  card  game  in  a  state  different 
from  where  the  applying  or  sponsoring 
tribe  is  located;  or 

(c)  The  game  otherwise  violates 
federal  law 

§504.5    When  must  a  tribe  apply  for  or 
sponsor  the  application  for  a  classification 
decision? 

A  tribe  shall  apply  for  a  classification 

decision; 

(a)  If  a  tribe  wishes  to  continue 
playing  a  Class  II  game  it  was  playing 

as  of  [the  effective  date  of  the  final  rule], 
or 

(b)  When  a  tribe  wants  to  introduce  a 
new  game  into  its  Class  II  gaming 
operation. 

§  504.6  Will  a  tribe  be  required  to 
discontinue  all  of  its  existing  games  which 
are  not  subject  to  a  tribal-state  compact  or 
Class  III  gaming  procedures  issued  by  the 
Secretary  of  the  Interior  until  the  Chairman 
issues  a  classification  decision? 

A  tribe  will  be  required  to  discontinue 

existing  games  if: 

(a)  It  fails  to  submit  a  completed 
application  for  a  classification  decision 
within  six  months  of  (the  effective  date 
of  the  final  rule),  and  it  fails  to  pursue 
diligently  a  decision  by  providing  all 
required  information,  or 

(b)  The  tribe  is  otherwise  notified  that 
the  game  is  not  a  class  II  game. 

§504.7    How  does  a  tribe  or  person  apply 
for  a  classification  decision? 

(a)  A  tribe  must  submit  the  following 
to  the  Chairman: 

(1)  A  designation  of  an  agent  who  is 
authorized  to  provide  additional 
information  if  required; 

(2)  A  request  for  a  classification 
decisicjn; 

(3)  A  designation  of  whether  and 
where  the  game  is  already  in  play; 

(4)  A  complete  description  of  tjie 
game  including  the  operational 
characteristics  and  rules  of  the  game; 

(5)  A  complete  description  of  the 
method  used  for  betting,  paying 
winners,  paying  the  house,  banking  or 
nonbanking  of  the  game  and  funding 
jackpots; 


(6)  A  separate  description  of  the  game 
and  "method  used  for  betting,  paying 
winners,  paying  the  house,  banking  or 
nonbanking  of  the  game  and  funding 
jackpots,  which  description  shall  be 
provided  to  persons  or  entities  seeking 
to  comment  on  the  classification  of  the 
game; 

(7)  Copy  of  any  sales  or  promotional 
literature, 

(8)  For  games  that  use  machines; 
(i)  (For  games  already  in  play)  a 

complete  list  of  the  serial  numbers  or 
other  identifiers  of  each  machine: 

(ii)  A  videotape  depicting  the  play  of 
the  entire  game; 

(iii)  A  report  of  laboratory  test(s) 
which  were  conducted  to  support  the 
application;  and 

(iv)  An  example  of  each  of  the 
memory  storage  chips  (EPROM)  or 
devices  used  to  control  the  game  play  in 
the  machine  and  a  paper  print  out  of  the 
code  contained  in  each  chip  or  device 
with  sufficient  programmer's  notes  to 
facilitate  rapid  analysis  of  the  code:  and 

(9)  For  card  games,  a  statement  with 
supporting  materials  explaining  how  the 
game  meets  the  standard  described  in  25 
CFR  502.3(c). 

(b)  In  addition  to  the  information 
contained  in  paragraph  (a)  of  this 
section,  a  person  applying  for  a 
classification  decision  shall  submit  a 
letter,  signed  by  an  authorized  tribal 
official,  indicating  that  the  tribe 
sponsors  the  person's  application. 

§  504.8     Will  any  additional  mformation  be 
required? 

Upon  request,  the  tribe  or  person  may 
be  required  to  provide: 

(a)  A  live  demonstration  of  the  game; 

(b)  A  prototype  of  any  games  which 
use  machines:  and 

(c)  Any  further  information  or 
clarification  the  Chairman  determines 
he  requires. 

§504.9     Are  there  any  additional 
requirements  for  games  whicri  employ 
machines? 

Aher  a  game  has  been  classified,  a 
tribe  shall  provide  a  serial  number  and 
description  of  each  machine  which  is  in 
use  and  shall  certif\'  that  each  such 
machine  is  identical  in  every  respect  to 
the  game  which  was  classified  by  the 
Chairman. 

§504.10     Will  games  be  field  tested? 

(a)  A  preliminary-,  nonbinding 
classification  decision  may  be  made  to 
allow  for  a  field  test.  If  such  nonbinding 
decision  is  made,  a  tribe  may  be 
permitted  to  operate  one  or  more  of  the 
games  at  a  licensed  gaming  operation  for 
no  more  than  180  days  under  such 
terms  and  conditions  as  the  Chairman 
may  approve  or  require. 
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(b)  The  Chairman  may  order  a 

termination  of  the  test  period,  if  he 
determines,  in  his  sole  and  absolute 
discretion,  that  applicant  tribe  or 
person,  the  manufacturer  or  developer 
of  the  game  or  the  licensed  gaming 
operation  has  not  complied  with  the 
terms  and  conditions  of  the  testing 
period  or  if  he  determines  that  the  game 
is  not  Class  U. 

§  504. 1 1     What  is  required  of  a  tribe  or 
person  who  merely  seeks  a  modification  of 
a  game  which  is  already  the  subject  of  a 
classification  decision? 

A  tribe  or  person  shall  submit  a 
request  for  a  classification  decision  on 
the  game  which  is  subject  to  the 
modifications  by  providing  a  detailed 
description  of  the  modification  and  how 
the  modification  affects  the  game.  A 
person  shall  also  submit  a  letter,  signed 
by  an  authorized  tribal  official, 
indicating  that  the  tribe  sponsors  the 
person's  application  for  a  modification. 

§  504.1 2    Must  a  tribe  or  person  seek  a 
classification  decision  on  a  game  which  it 
alleges  is  a  game  of  skill? 

A  tribe  or  person  shall  follow  the 
same  process  for  receiving  a 
classification  decision  as  is  used  for 
other  games  in  this  part. 

§  504.13    Is  there  an  opportunity  for  public 
comment  on  a  request  for  a  gaming 
classification  t>efore  a  decision  is  made  by 
the  Chairman? 

The  Commission  will  include  on  its 
Internet  site  and  its  telephonic  fax-on- 
demand  documents  a  listing  of  games 
for  which  it  is  considering  a 
classification.  Games  will  appear  on  this 
listing  for  thirty  (30)  days  whenever 
practicable.  Any  individual  may  request 
a  description  of  a  particular  game  from 
the  Commission  during  this  period  and 
offer  written  comment  which  will  then 
be  considered  by  the  Chairman  before  a 
classification  decision  is  reached  on  that 
particular  game. 

§504.14    How  does  a  tribe  or  person 
appeal  a  classification  decision  with  which 
it  does  not  agree? 

(a)  Within  30  days  of  service  of  a 
classification  decision,  a  tribe  or  person 
sponsored  by  a  tribe  may  appeal  a 
classification  decision  under  this  part 
by  filing; 

(1)  A  notice  of  appeal  with  the 
Commission:  and 

(2)  A  statement  and  any  supporting 
materials  specifying  why  the  appellant 
believes  the  classification  decision  to  be 
erroneous. 

(b)  Failure  to  file  an  appeal  within  the 
time  provided  by  this  section  shall 
result  in  a  waiver  of  the  opportunity  for 
an  appeal 


(c)  Within  60  days  of  receipt  of  the 
appeal  when  practicable,  the 
Commission  shall  review  the  file  used 
to  make  the  initial  classification 
decision  and  any  material  submitted  in 
the  appeal  and  issue  a  decision. 

§504.15    Will  the  tribe  or  person  have  an 
opportunity  to  demonstrate  its  game  to  the 
Commission? 

In  addition  to  any  demonstration 
requested  during  the  initial 
classification  decision  process,  the 
Commission  may  request  a 
demonstration  of  the  game  during  its 
review  of  the  record  on  appeal. 

[FR  Doc.  99-29103  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 06527-98] 
RIN1545-AW22 

Capital  Gains,  Partnership,  Subchapter 
S  and  Trust  Provisions;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
section  1(h)  relating  to  sales  or 
exchanges  of  interests  in  partnerships,  S 
corporations,  and  trusts. 
DATES:  The  public  hearing  originally 
scheduled  for  Thursday,  November  18, 
1999,  at  1  p.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaNitd  Van  Dyke  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7190  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  August  9. 
1999,  (64  FR  43117),  announced  that  a 
public  hearing  was  scheduled  for 
Thursday,  November  18.  1999.  at  1  p.m.. 
in  room  3411,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  The  subject  of 
the  public  hearing  is  proposed 
regulations  under  section  1(h)  of  the 
Internal  Revenue  Code.  The  public 
comment  period  for  these  proposed 
regulations  expires  on  Monday, 
November  8,  1999.  The  outlines  of 
topics  to  be  addressed  at  the  hearing 


were  due  on  Thursday,  October  28, 
1999. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  Tuesday.  November  2, 
1999.  no  one  has  requested  to  speak. 
Therefore,  the  public  hearing  scheduled 
for  Thursday,  November  18,  1999.  is 
cancelled. 
Cynthia  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  99-29360  Filed  11-9-99;  8:45  am] 

BILLING  CODE  4830-01 -P 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules 

AGENCY:  Federal  Mine  Safety  and  Health 

Review  Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission  proposes  to 
amend  its  procedural  rules  by  adding  a 
new  rule  setting  forth  settlement 
procedures  which  are  intended  to 
facilitate  and  promote  the  pre-hearing 
settlement  of  contested  cases  that  come 
before  the  Commission.  The  new 
procedures  would  be  instituted  as  a 
pilot  program  for  a  two-year  trial  period. 
DATES:  Comments  must  be  received  by 
December  10.  1999. 
ADDRESSES:  All  comments  concerning 
these  proposed  rules  should  be 
addressed  to  Norman  M.  Gleichman, 
General  Counsel.  Federal  Mine  Safety 
and  Health  Review  Commission,  1730  K 
Street,  NW,  6th  Floor,  Washington,  DC 
20006.  For  the  convenience  of  persons 
who  will  be  reviewing  the  comments,  it 
is  requested  that  commenters  provide  an 
original  and  three  copies  of  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman,  General 
Counsel.  202-653-5610  (202-653-2673 
for  TDD  relay).  These  are  not  toll-free 
numbers. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Commission's  Procedural  Rules, 
29  CFR  Part  2700,  are  currently  silent 
regarding  procedures  to  be  utilized  by 
administrative  law  judges  ("AL[s")  to 
facilitate  the  settlement  of  contested 
cases.  The  procedures  used  in  a  given 
case  to  foster  pre-hearing  settlement  of 
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disputes  have  been  determined 
informally  by  the  individual  AL( 
assigned  to  the  case.  Notwithstanding 
the  use  of  informal  settlement 
techniques,  some  cases  continue  to  the 
hearing  stage  even  though  settlement 
may  be  achievable. 

The  proposed  rule  is  intended  to 
provide  a  structured  and  formal  system 
which  will  enhance  the  possibility  of 
settlement  by  having  the  parties  meet 
and  confer,  at  a  preliminars'  stage  in  the 
proceedings,  with  a  judge  who  has  full 
authority  both  to  guide  and  assist  the 
parties  to  a  complete  or  partial 
resolution  of  the  case  and  to  assure  the 
parties  the  confidentiality  which  is  a 
necessary  component  of  any  successful 
settlement  procedure.  The  Commission 
anticipates  that  providing  the  parties 
with  this  alternative  method  of 
resolving  their  disputes  will  reduce  the 
number  of  cases  that  go  to  hearing.  In 
conjunction  with  the  adoption  of  this 
rule,  the  Commission  intends  to  give 
ALJs  specialized  training  in  dispute 
resolution  techniques. 

The  proposed  rule  is  consonant  with 
the  goals  set  by  Congress  in  the 
Alternative  Dispute  Resolution  Act  of 
1996.  5  U.S.C.  571  et  seq  ( -ADRA").  In 
the  ADRA.  Congress  found  that,  while 
administrative  proceedings  were 
intended  to  provide  a  prompt  and 
inexpensive  means  of  resolving 
disputes,  they  "have  become 
increasingly  formal,  costlv.  and  lengthv. 
resulting  in  unnecessary  expenditures  of 
time  and  in  a  decreased  likelihood  of 
achieving  consensual  resolution  of 
disputes."  5  U.S.C.  571  note.  In 
response  to  this  development.  Congress 
directed  each  federal  agency  to 
"examine  alternative  means  of  resolving 
disputes  in  connection  with  *   *   * 
formal  and  informal 
adjudications.*    *    * "  J(j, 

The  proposed  settlement  provision  is 
set  forth  here  as  a  new  §  2700,85.  The 
Commission  intends  to  implement  the 
rule  for  a  two-year  trial  period. 
Settlement  proceedings  commenced 
pursuant  to  §  2700.85  shall  continue  to 
be  processed  in  accordance  with  this 
rule  even  if  it  expires  prior  to  the 
completion  of  such  proceedings. 

II.  Analysis  of  the  Regulation 

In  §  2700.85(a).  the  Commission  states 
that  its  policy  is  to  permit  and 
encourage  settlements  at  any  stage  of 
proceedings.  Section  2700.85(b)  would 
make  the  settlement  procedure 
applicable  to  all  proceedings  except 
disciplinary  proceedings  under  current 
§  2700.80.  definitions  of  the  terms 
"Settlement  Judge."  "settlement 
proceeding"  and  "partial  settlement" 
are  proposed  in  §  2700.85(c). 


Under  proposed  §  2700.85(d)(1),  the 
Settlement  Judge  may  be  appointed  by 
the  Chief  ALJ  on  his  own  motion  or  on 
the  motion  of  a  party.  Paragraph  (d)(2) 
specifies  that  the  Settlement  Judge 
cannot  be  the  ALJ  ultimately  assigned  to 
hear  and  decide  the  case. 

Section  2 700. 85(e)  establishes  a  30- 
day  time  limit  for  settlement 
negotiations,  with  an  extension  not  to 
exceed  20  days  upon  application  to  and 
approval  by  the  Chief  ALJ.  A  further 
extension  could  only  be  approved  by 
the  Chief  ALJ  in  extraordinary' 
circumstances. 

The  powers  and  duties  of  Settlement 
ludges  are  set  forth  in  §  2700.85(f).  Of 
particular  note  is  the  Settlement  Judge's 
authority  to  confer  separately  with  any 
party  or  representative.  Currently,  due 
to  restrictions  on  ex  parte 
communications  contained  in  §2700.82, 
Commission  ALJs  may  not  utilize  this 
basic  tool  of  mediation. 

Under  proposed  §  2700.85(g)(1),  it  is 
presumed  that  settlement  conferences 
will  take  place  by  conference  telephone 
call.  Howe\er.  face-to-face  conferences 
are  also  contemplated  under  one  or 
more  of  four  enumerated  circumstances 
set  forth  in  paragraph  (g)(2).  Under 
paragraph  (g)(,3).  conferences  involving 
travel  by  the  Settlement  ludgc  require 
approval  by  the  Chief  ALJ.  Paragraph 
(g)(4)  permits  the  Settlement  ludge  to 
recommend  attendance  at  the  settlement 
conference  of  representatives  expected 
to  tr\'  the  case,  parties,  or  other  agents 
having  full  settlement  authority. 

In  order  to  encourage  the  parties  to 
engage  in  frank  and  meaningful 
settlement  negotiations,  the  Commission 
proposes  a  broad  grant  of  confidentiality 
in  §2700,a5{h).  Paragraph  (h)(1) 
protects  from  subsequent  disclosure 
evidence  of  conduct  or  statements  and 
documents  re\ealed  during  settlement 
negotiations,  except  with  consent  of  the 
parties.  Further,  this  paragraph 
prohibits  the  Settlement  Judge  from 
divulging  statements  or  information 
presented  during  prixate  discussions 
except  with  consent  of  the  party  to  such 
discussions.  The  confidenticdity 
provision  also  specifies  that  evidence  of 
conduct  or  statements  made  in 
settlement  negotiations,  notes  prepared 
or  maintained  by  the  Settlement  Judge, 
and  communications  between  the 
Settlement  Judge  and  the  Chief  ALJ  are 
not  admissible  in  anv  subsequent 
hearing  or  other  proceeding  except  by 
stipulation  of  the  parties.  In  addition, 
paragraph  (h)(1)  precludes  the 
Settlement  Judge  from  discussing  the 
merits  of  the  case  with  someone  who  is 
not  a  party  or  representative,  and  from 
being  called  as  a  witness. 


While  seeking  to  protect  the 
confidentiality  of  settlement 
negotiations  in  order  to  enhance  their 
effectiveness,  the  Commission  is  also 
cognizant  of  the  need  to  prevent  parties 
from  attempting  to  use  the  settlement 
procedure  as  a  means  to  shield 
otherwise  discoverable  or  admissible 
evidence.  Accordingly,  in  paragraph 
(h)(2),  the  Commission  proposes 
language  that  permits  the  use  in 
litigation  of  documents  disclosed  in  the 
settlement  process  so  long  as  they  are 
obtained  through  appropriate  discovery 
or  subpoena.  Paragraph  (h)(2)  clarifies 
that  discovery  or  admission  of  evidence 
is  not  barred  solely  by  virtue  of  its 
presentation  in  the  course  of  a 
settlement  proceeding.  This  paragraph 
also  permits  disclosure  of  information 
necessary  to  document  a  full  or  partial 
settlement  agreement. 

Consistent  with  the  broad 
confidentiality  and  nondisclosure 
provisions,  §  2700. 85(i)  provides  that  no 
material  protected  from  disclosure,  and 
no  material  in  the  possession  of  the 
Settlement  Judge  related  to  the 
settlement  proceeding,  will  be  entered 
in  the  official  case  file,  and  that  such 
material  therefore  will  not  be  available 
for  public  inspection.  The  only 
exception  to  this  requirement  is  that 
decisions  approving  full  or  partial 
settlements,  notices  of  termination  of 
settlement  proceedings,  and  stipulations 
of  law  or  fact  resulting  from  settlement 
negotiations  wrill  be  part  of  the  official 
case  record. 

In  §  2700.85(1).  the  Commission 
would  require  the  Settlement  Judge  to 
approve  or  deny  in  wTiting  full  or 
partial  settlements.  This  requirement  is 
consistent  with  that  applicable  to  ALJs 
under  present  §  2700.69. 

Under  proposed  §  2700. 85(k). 
settlement  proceedings  terminate  upon 
the  Settlement  Judge's  issuance  of  a 
decision  approving  a  full  settlement,  or 
by  written  notification  to  the  Chief  ALJ 
that  no  full  settlement  was  reached. 
Paragraph  (k)(2)  provides  that  the  Chief 
ALJ.  upon  notification  that  a  full 
settlement  was  not  obtained,  must 
promptly  assign  the  case  to  an 
administrative  law  judge  other  than  the 
Settlement  Judge  for  further 
proceedings. 

Decisions  concerning  submission  of  a 
case  to  settlement  procedures, 
assignment  of  a  Settlement  Judge, 
requests  for  enlargement  of  time  for 
negotiations,  and  termination  of 
settlement  proceedings  are  not  subject 
to  rehearing  or  appellate  review  under 
proposed  §2700.85(1). 

Consistent  with  the  Commission's 
desire  to  enable  Settlement  Judges  to 
employ  the  traditional  techniques  of 
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modiation,  and  with  proposed 
§§  2700.49(f)(4)  and  (f)(5).  the 
Commission  proposes  in  §  2700. 85(m)  to 
exclude  settlement  procedures  under 
the  proposed  rule  from  application  of 
current  §  2700  82.  governing  ex  parte 
communications,  to  permit  Settlement 
fudges  to  privatelv  confer  with  a  party 
or  its  representative  during  settlement 
proceedings 

III.  Matters  of  Regulatory  Procedure 

THh  Commission  has  cii'termined  that 
these  rules  are  not  subjec:t  to  O^'fice  of 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Commission  has  determined 
under  the  Regulator\-  Flexibility  Act  (5 
L'.S.C.  601-612)  that  these  rules,  if 
adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
Regulatory  Flexibility  Statement  and 
Analysis  has  not  been  prepared. 

The  Commission  has  determined  that 
the  Paperwork  Reduction  .-Xct  (44  U.S.C. 
3501  et  seq.)  does  not  apply  because 
these  rules  do  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  29  CFR  Part  2700 

-^dminlstratlve  practice  and 
procedure,  Ex  parte  communications, 
Hearing  and  appeal  procedures, 
Lawyers. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  29 
CFR  part  2700  as  follows: 

PART  2700— PROCEDURAL  RULES 

1.  The  authority  citation  for  part  2700 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  571  note,  572  and  574: 
30  U.S.C.  815,  820  and  823. 

2   Part  2700  is  amended  by  adding  a 
new  5^  2700. 8.T.  to  read  as  follows: 

§2700.81;    Settlement  procedures. 

(a)  Polio/.  The  Commission  permits 
and  encourages  settlements  of  disputes 
at  any  stage  of  proceedings. 

(b)  Applicability.  This  section  applies 
to  any  proceeding  under  these  rules 
except  disciplinary  proceedings  under 
§2700.80. 

(c)  Definitions  For  purposes  of  this 
section: 

(1)  Settlement  Judge  means  the  Judge 
(including,  where  applicable,  the  Chief 
.\dministrative  Law  Judge)  appointed  by 
the  Chief  [udge  to  conduct  settlement 
negotiations  under  this  section. 

(2)  Settlement  proceeding  means  any 
proceeding  under  this  section. 


(3)  Partial  settlement  means  the 
complete  disposition  of  some  but  not  all 
of  the  issues  in  the  case. 

(d)  Appointment.  (1)  The  Chief  Judge 
may,  on  the  motion  of  any  party  or  on 
his  own  initiative,  appoint  himself  or 
another  Commission  administrative  law 
judge  as  Settlement  Judge  in  any 
proceeding  covered  by  this  section. 

(2)  The  Settlement  Judge  shall  not  be 
the  Judge  assigned  to  hear  and  decide 
the  case. 

(e)  Time  period  for  negotiations. 
Settlement  negotiations  under  this 
section  shall  be  foi:  a  period  not  to 
exceed  30  days.  Upon  request  of  the 
Settlement  Judge  and  submission  by  the 
Settlement  Judge  to  the  Chief  Judge  of 
an  oral  or  written  status  report,  the 
Chief  Judge  may  grant  an  enlargement  of 
time  of  the  settlement  period  not 
exceeding  20  days.  The  Chief  Judge  may 
grant  a  further  enlargement  of  time  only 
in  extraordinary  circumstances. 

(f)  Powers  and  duties  of  Settlement 
Judges.  (1)  The  Settlement  Judge  shall 
confer  with  the  parties  on  any  subjects 
with  a  view  toward  full  or  partial 
settlement  of  the  case. 

(2)  The  Settlement  Judge  shall  seek 
resolution  of  as  many  of  the  issues  in 
the  case  as  is  feasible. 

(3)  The  Settlement  Judge  may  suspend 
discovery  and  rule  on  motions  related  to 
discovery  during  the  time  of 
assignment. 

(4)  The  Settlement  Judge  may  confer 
separately  with  any  party  or 
representative. 

(5)  The  Settlement  Judge  may  suggest 
privately  to  each  party  or  its 
representative  what  concessions  should 
be  considered,  and  assess  privately  with 
each  party  or  representative  the 
reasonableness  of  the  party's  case  or 
settlement  position. 

(g)  Settlement  conference  and  other 
communication.  (1)  In  general  it  is 
expected  that  the  Settlement  Judge  shall 
communicate  with  the  parties  by  a 
conference  telephone  call. 

(2)  A  personed  conference  with  the 
parties  may  be  scheduled  under  one  or 
more  of  the  following  circumstances: 

(i)  It  is  possible  for  the  Settlement 
Judge  to  schedule  in  one  day  three  or 
more  cases  for  conference  at  or  near  the 
same  location; 

(ii)  The  offices  of  the  representatives 
of  the  parties,  as  well  as  that  of  the 
Settlement  Judge,  are  located  in  the 
same  metropolitan  area; 

(iii)  A  conference  may  be  scheduled 
in  a  place  and  on  a  day  that  the  Judge 
is  scheduled  to  preside  in  other 
proceedings  under  this  part; 

(iv)  Any  other  suitable  circumstances 
in  which  the  SetUement  Judge 
determines  that  a  personal  meeting  is 


necessary  for  a  resolution  of  substantial 
issues  in  a  case  and  the  holding  of  a 
conference  represents  the  prudent  use  of 
resources. 

(3)  All  personal  conferences  under 

§  2700.85(g)(2)  that  require  travel  by  the 
Settlement  Judge  must  be  approved  by 
the  Chief  Judge. 

(4)  The  Settlement  Judge  may 
recommend  that  the  representative  who 
is  expected  to  try  the  case  for  each  party 
be  present  and,  without  regard  to  the 
scope  of  the  representative's  powers, 
may  also  recommend  that  the  parties,  or 
agents  having  full  settlement  authority, 
be  present.  The  parties  and  their 
representatives  are  required  to  be 
completely  candid  with  the  Settlement 
Judge  so  that  he  may  properly  guide 
settlement  discussions. 

(h)  Cnnfidentiality.  (1)  All  statements 
made,  and  all  information  presented, 
during  the  course  of  proceedings  under 
this  section  shall  be  regarded  as 
confidential  and  shall  not  be  divulged 
outside  of  these  proceedings  except 
with  the  consent  of  the  parties.  The 
Settlement  Judge  shall  not  divulge  any 
statements  or  information  presented 
during  private  negotiations  with  a  party 
or  his  representative  except  with  the 
consent  of  that  party.  No  evidence  of 
statements  or  conduct  in  proceedings 
under  this  section  relating  to 
compromise  or  offers  to  compromise,  no 
notes  or  other  material  prepared  by  or 
maintained  by  the  Settlement  Judge,  and 
no  communications  between  the 
Settlement  fudge  and  the  Chief  Judge, 
including  any  status  report  of  the 
Settlement  Judge  under  paragraph  (e)  of 
this  section,  will  be  admissible  in  any 
subsequent  hearing  or  other  proceeding 
except  by  stipulation  of  the  parties.  The 
Settlement  fudge  shall  not  discuss  the 
merits  of  the  case  with  any  person 
except  a  party  or  its  representative,  nor 
appear  as  a  witness  in  any  hearing  of  the 
case. 

(2)  Documents  disclosed  in  the 
settlement  process  may  not  be  used  in 
litigation  unless  obtained  through 
appropriate  discoverv  or  subpoena. 
Nothing  in  paragraph  (h)(1)  of  this 
section  prevents  the  discovery  or 
admissibility  of  any  evidence  that  is 
otherwise  discoverable  or  admissible 
solely  because  the  evidence  was 
presented  in  the  course  of  a  settlement 
proceeding,  or  precludes  disclosure  of 
information  necessary  to  document  an 
agreement  reached  or  order  issued 
pursuant  to  a  settlement  proceeding. 

(i)  Record  of  proceedings.  (1)  No 
material  of  any  kind  required  to  be  held 
confidential  under  paragraph  (h)(1)  of 
this  section  shall  be  part  of  the  official 
case  record,  nor  shall  any  such  material 
be  open  to  public  inspection,  unless  the 
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parties  otherwise  stipulate  and  the 
Settlement  Judge  approve.s. 

(2)  The  Settlement  ludge  shall  file  or 
cause  to  be  filed  in  the  official  case 
record  any  decision  approving  full 
settlement  of  the  case.  Where  a  full 
settlement  is  not  achieved,  the 
Settlement  Judge  shall  notif\-  the  Chief 
Judge  in  writing  of  the  termination  of 
proceedings  under  this  section,  have  the 
notification  filed  in  the  official  case 
record,  and  include  with  the 
notification,  for  filing  in  the  official  case 
record,  any  decision  approving  partial 
settlement  or  stipulation  of  law  or  fact 
resulting  from  settlement  negotiations. 

(3)  With  the  exception  of  a  decision 
approving  the  terms  of  any  full  or 
partial  settlement  agreed  to  between  the 
parties  as  set  forth  in  paragraph  (j)  of 
this  section,  notification  of  the 
termination  of  settlement  proceedings. 
or  stipulations  of  law  or  fact  agreed  to 
by  the  parties,  the  Settlement  Judge 
shall  not  file  or  cause  to  be  filed  in  the 
official  case  record  any  material  in  his 
possession  relating  to  these  proceedings, 
including  but  not  limited  to 
communications  with  the  Chief  Judge. 
unless  the  parties  otherwise  stipulate 
and  the  Settlement  Judge  approves. 

(j)  Settlement.  Pursuant  to  the  Mine 
Act.  any  full  or  partial  settlement  of  a 
case  that  is  the  subject  of  a  settlement 
proceeding  shall  be  submitted  to  the 
Settlement  Judge  for  written  approval. 

(k)  Termination  of  t^ettlement 
proceeding.  (!)  The  settlement 
proceedings  shall  terminate  upon  the 
issuance  of  a  decision  approving  a  full 
settlement  or  written  notification  to  the 
Chief  Judge  by  the  Settlement  Judge  that 
no  full  settlement  has  been  reached. 

(2)  Upon  notification  to  the  Chief 
Judge  by  the  Settlement  Judge  that 
negotiations  ha\e  concluded  without  a 
full  settlement,  the  Chief  Judge  shall 
promptly  assign  the  case  to  a  Judge 
other  than  the  Settlement  Judge  for 
appropriate  proceedings  under  the 
Commission's  procedural  rules. 

(1)  \on-reviewahiIity. 
Notwithstanding  the  provisions  of 
§  2700.76  governing  interlocutory 
review,  any  decision  concerning  the 
submission  of  a  case  to  settlement 
procedures,  any  decision  concerning  the 
assignment  of  a  Settlement  Judge  or  a 
particular  Judge,  any  decision  to  request 
or  grant  an  enlargement  of  time  under 
paragraph  (e)  of  this  section,  and  any 
decision  by  the  Settlement  Judge  to 
terminate  proceedings  under  this 
section  is  not  subject  to  review  by. 
appeal  to.  or  rehearing  by  any  Judge,  the 
Chief  Judge,  or  the  Commission. 

(m)  Ex-parte  communications  The 
provisions  of  §  2700.82  shall  not  apply 


to  settlement  proceedings  under  this 
section. 

Dated:  November  2, 1999. 
Mary  Lu  Jordan, 
Chairman. 
JFR  Dor.  99-29322  Filed  11-9-99;  8:45  ami 

BILUNG  CODE  6735-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-087-1-9939b:  FRL-6463-51 

Approval  and  Promulgation  of 
Implementation  Plans:  Approval  of 
Revisions  to  the  North  Carolina  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
North  Carolina  on  July  29,  1998.  These 
revisions  clarify  rules  for  the  control  of 
particulate  emissions,  change  the 
Division's  name  and  address,  revise 
exclusionary  levels,  add  requirements 
for  expedited  permit  processing,  make 
clarifications,  and  correct  deficiencies 
identified  bv  EP.A,  In  the  Rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  10, 
1999. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Gregory  Crawford  at  the 
EPA.  Region  4  Air  Planning  Branch,  61 
Forsyth  Street.  SW,  Atlanta,  Georgia 
30303.  Copies  of  documents  relative  to 
this  action  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hours: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 


U.S.  Environmental  Protection 

Agency,  401  M  Street.  SW. 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4,  Air  Plaiming  Branch,  61 

Forsyth  Street,  SW.  Atlanta,  Georgia 

30303-8960. 
North  Carolina  Department  of 

Environment  and  Natural  Resources, 

Division  of  Air  Quality,  1641  Mail 

Service  Center,  Raleigh.  North 

Carolina  27699 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Crawford  at  404/562-9046. 
SUPPLEMENTARY  INFORMATION:  For 
additional  inlLizi.aU^jn  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register 

Dated:  October  5.  1999. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
(FR  Dor  99-27932  Filed  11-9-99;  8:45  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2272    MM  Docket  No  99-3t3:  RM- 

9753] 

Radio  Broadcasting  Services; 
Greenw/ood  and  Mauldin.  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sutton 
Radiocasting  Corporation  proposing  the 
reallotment  of  Channel  244A  from 
Greenwood  to  Mauldin,  South  Carolina, 
and  the  modification  of  Station  WCRS- 
FM's  license  accordingly.  Channel  244A 
can  be  reallotted  to  Mauldin  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
10.7  kilometers  (6.7  miles)  south  at 
petitioner's  requested  site.  The 
coordinates  for  Charmel  244  A  at 
Mauldin  are  34-41-30  North  Latitude 
and  82-17-02  West  Longitude.  In 
accordance  with  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  244A 
at  Mauldin,  South  Carolina. 
DATES:  Comments  must  be  filed  on  or 
before  December  13.  1999.  reply 
comments  on  or  before  December  28. 
ipqq 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
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FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultants,  as  follows:  Robert  Lewis 
Thompson.  Esq  .  Tavlor,  Thiemann  & 
.■\itken,  L.C.,  908  Kint;  Street,  Suite  300, 
Alexandria.  Virginia  J.2  (14  (Counsel  for 
Petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 

Bureau.  (202)  418-2180 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
9&-.313.  adopted  October  \^.  1999,  and 
released  October  22,  1999  Th<'  fiiil  text 
of  this  Commission  deciisuiii  is  i^ailable 
for  inspection  and  copying  liuriiig 


normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
CY-A257),  445  12th  Street,  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  Street, 
NW.,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review ,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

lAiH't.  Allocations  Brunrh.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Dor,  qq-29434  Filed  11-9-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV99-917-1  NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Agricultural  Marketing  Ser\ice. 
USD  A. 

ACTION;  Notice  of  revision  and  request 
for  comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (.\MS)  intention  to  request  an 
extension  and  revision  to  the  currently 
approved  information  collection  for 
Peaches  Grown  in  California,  Marketing 
Order  No.  91 7  and  Winter  Pears  Grown 
in  Oregon  and  Washington,  Marketing 
Order  No.  927. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  10.  2000  to  be 
assured  of  consideration. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Tershirra  T,  Yeager.  Marketing 
Assistant.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  Post 
Office  Box  96456.  Room  2525-S. 
Washington.  DC  20090-6456, 
Telephone:  (202)  720-2491.  Fax:  (202) 
720-5698;  or  E-mail: 
moabdocket  _clerk@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Peaches  Grown  in  California. 
Marketing  Order  No.  917;  0MB  number 
0581-0080;  Winter  Pears  Grown  in 
Oregon  and  Washington.  Marketing 
Order  No.  927:  0MB  number  0581- 
0089. 

Expiration  Date  of  Approval:  0581- 
0080  expires  on  May  31.  2000  and 
0581-0089  expires  on  July  31.  2000. 

T\j>e  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 


Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  m  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AM.\A),  a.s  amended  (7  I'.S.C,  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry 

California  Peaches 

The  California  peach  marketing  order 
program,  which  has  been  operating 
since  1939.  authorizes  the  issuance  of 
grade,  size,  and  maturity  regulations, 
inspection  requirements,  and  marketing 
and  production  research  including  paid 
advertising.  Regulatory  provisions  apph 
to  peaches  shipped  within  and  out  of 
the  area  of  production  to  any  market, 
except  those  specifically  exempted  by 
the  marketing  order. 

The  information  collection 
requirements  in  this  request  are 
es.sential  to  carry  out  the  intent  of  the 
AM-\.\.  to  provide  the  respondents  the 
type  of  ser\'ice  they  request,  and  to 
administer  the  California  peach 
marketing  order  program. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Peach 
Commodity  Committee  (Committee),  the 
agency  responsible  for  local 
administration  of  the  order,  to  require 
handlers  to  submit  certain  information 
Much  of  this  information  is  compiled  in 
aggregate  and  provided  to  the  industn,- 
to  assist  in  marketing  decisions. 

The  Committee  has  developed  forms, 
as  a  convenience  to  persons  who  are 
required  to  file  information  with  the 
Committee  relating  to  peach  production 
and  supplies,  shipments,  inventories. 
and  other  information  needed  tn 
effectively  carry  out  the  purposes  of  the 
AMAA  and  the  order.  A  USDA  form  is 
used  to  allow  growers  to  vote  on 
amendments  or  continuance  of  the 
marketing  order.  In  addition,  peach 
growers  and  handlers  who  are 
nominated  by  their  peers  to  ser\'e  as 
representativ  es  on  the  Committee  must 


file  nomination  forms  with  the 
Secretary 

These  forms  require  a  minimum  of 
information  necessary*  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS.  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Conunittee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.726  hours  per 
response. 

Respondents:  California  peach 
producers  and  for-profit  businesses 
handling  fresh  peaches  produced  in 
C^alifornia 

Estimntt'd  Number  of  Respondents: 
721 

Estimated  S'umber  of  Responses  per 
Respondent:  1.95  7. 

Estimated  Total  Annual  Burdt^n  on 
Respondents:  1,411  hours. 

Winter  Pears 

The  winter  pear  marketing  order 
authorizes  the  issuance  of  grade  size, 
qualitv'.  inspection,  and  repriptint; 
requirements  for  any  vdriet\    it  wmter 
pear.  Currently  grade,  size,  quality,  and 
inspection  requirements  are  not  being 
used.  The  marketing  order  also  provides 
authohty  to  fund  projects  involving 
production  research,  marketing  research 
and  development,  and  marketing 
promotion,  including  paid  advertising. 
The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Winter 
Pear  Control  Committee  (WPCC).  which 
is  responsible  for  locally  administering 
the  program,  to  require  handlers  and 
growers  to  submit  certain  information. 
Much  of  the  information  is  compiled  in 
aggregate  and  pro\ided  to  the  industry 
to  assist  in  marketing  decisions. 

The  WPCC  has  developed  forms  as  a 
convenience  to  persons  who  are 
required  to  file  information  with  the 
WPCC  relating  to  winter  pear 
production  and  supplies,  shipments, 
inventories,  and  other  information 
needed  to  effectively  carr>  out  the 
purposes  of  the  AMAA  and  the  order.  A 
USDA  form  is  used  to  allow  growers  to 
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vote  on  amendments  or  continuance  of 
the  marketing  order  In  addition,  winter 
pear  growers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  VVPCC  must  file 
nomination  forms  with  the  Secretary. 

These  forms  require  the  minimum 
information  necessary-  to  effectively 
carry  out  the  requirements  of  the  order, 
and  their  use  is  necessary  to  fulfill  the 
intent  of  the  AMAA  as  expressed  in  the 
order 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  IJSDA.  including  AMS.  Fruit  and 
Vegetable  Programs  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  VVPCC.  Authorized 
WPCC  employees  and  the  industry  are 
the  primary  users  of  the  information  and 
AMS  IS  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.764  hours  per 
response 

Respondents:  Winter  pear  producers 
and  for-profit  businesses  handling  fresh 
winter  pears  produced  in  Oregon  and 
Washington 

Estimated  Number  of  Respondents: 
1,890 

Estimated  Number  of  Responses  per 
Respondent:  1.8873 

Estimated  Total  Annual  Burden  on 
Respondents:  3,567  hours. 

Comments  are  invited  nn:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  0MB  No. 
0.581-0080  and  California  Peach 
Marketing  Order  No.  917;  and  0MB  No. 
0581-0089  and  the  Winter  Pear 
.Marketing  Order  No.  927.  and  be  mailed 
to  Docket  Clerk.  Fruit  and  Vegetable 
Programs.  AMS,  USDA.  Post  Office  Box 
96456,  Room  2525-S.  Washington,  DC 
20090-6456:  Fax:  (202)  720-5698:  or  E- 
mail:  moabdocket     clerk@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 


All  responses  to  this  notice  will  be 
summarized  and  ineluded  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  November  4.  1999. 
Robert  C.  Keeney. 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

[PR  Doc.  99-29488  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revision  of  the  Land  and  Resource 
Management  Plan  for  the  Bighorn 
National  Forest  located  in  Sheridan, 
Johnson,  Big  Horn,  and  Washakie 
Counties,  Wyoming 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjunction  with  revision  of  the  Land 
cind  Resource  Management  Plan  for  the 
Bighorn  National  Forest. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  in  conjunction  with  the 
revision  of  its  Land  and  Resource 
Management  Plan  (hereafter  referred  to 
as  Forest  Plan  or  Plan)  for  the  Bighorn 
National  Forest. 

This  notice  describes  the  proposed 
action,  specific  portions  of  the  current 
Forest  Plan  to  be  revised,  enviroimiental 
issues  considered  in  the  revision, 
estimated  dates  for  filing  the 
environmental  impact  statement, 
information  concerning  public 
participation,  and  the  names  and 
addresses  of  the  agency  officials  who 
can  provide  additional  information. 
DATES:  The  public  is  asked  to  provide 
comments  identifying  and  considering 
issues,  concerns,  and  the  scope  of 
analysis  with  regard  to  the  proposed 
action,  in  writing  by  Januan-  31.  2000. 
The  Forest  Service  expects  to  file  a  Draft 
Environmental  Impact  Statement  with 
the  Environmental  Protection  Agencv 
(EPA)  and  make  it  available  for  public 
comment  in  February  of  2001 .  The 
Forest  Service  expects  to  file  a  Final 
Environmental  Impact  Statement  in 
February  of  2002. 

ADDRESSES:  Send  written  comments  to: 
Abigail  R.  Kimbell.  Forest  Supervisor, 
Bighorn  National  Forest,  1969  South 
Sheridan  Avenue,  Sheridan,  Wyoming 
82801. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Daniels,  Forest  Planner,  (307  672-0751) 
or  Joel  Strong,  Alternate  Planning  Team 
Leader  (307  672-0751). 


RESPONSIBLE  OFFICIAL:  Rocky  Mountain 
Regional  Forester  at  P.O.  Bo'x  25127. 
Lakewood.  CO  80225-0127. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Part  36  Code  of  Federal  Regulations 
(CFR)  219.10(g).  the  Regional  Forester 
for  the  Rocky  Mountain  Region  gives 
notice  of  the  agency's  intent  to  prepare 
an  environmental  impact  statement  for 
the  revision  of  the  Land  and  Resource 
Management  Plan  (hereafter  referred  to 
as  Forest  Plan  or  Plan)  for  the  Bighorn 
National  Forest.  According  to  36  CFR 
219.10(g),  land  and  resource 
management  plans  are  ordinarily 
revised  on  a  10  to  15  year  cycle.  The 
existing  Forest  Plan  was  approved  on 
October  4,  1985. 

The  United  States  has  a  unique  legal 
relationship  with  Native  American 
tribal  governments  as  set  forth  in  the 
Constitution  of  the  United  States, 
treaties,  statutes.  Executive  orders  and 
Court  decisions.  The  Forest  Service  will 
establish  regular  and  meaningful 
consultation  and  collaboration  with  the 
tribal  nations  on  a  government  to 
government  basis. 

Forest  plans  describe  the  intended 
management  of  National  Forests. 
Agency  decisions  in  these  plans  do  the 
following: 

1.  Establish  multiple-use  goals  and 
objectives  (36  CFR  219.11(b)). 

2.  Establish  forestwide  management 
standards  and  guidelines  applying  to 
future  activities  (resource  integration 
requirements,  36  CFR  219.13  to  219.27). 

3.  Establish  management  areas  and 
management  area  direction 
(management  area  prescriptions) 
applying  to  future  activities  in  that 
management  area  (resource  integration 
and  minimum  specific  management 
requirements)  36  CFR  219.11(c). 

4.  Establish  monitoring  and 
evaluation  requirements  (36  CFR 
219.11(d)). 

5.  Determine  suitability  and  potential 
capability  of  lands  for  resource 
production.  This  includes  designation 
of  suitable  timber  land  and 
establishment  of  allowable  timber  sale 
quantity  (36  CFR  219.14  through 
219.26). 

6.  Where  applicable,  recommend 
designations  of  special  areas  such  as 
WUderness  (36  CFR  219.17)  and  Wild 
and  Scenic  Rivers  (The  Wild  and  Scenic 
Ribers  Act)  to  Congress. 

Need  for  Change  In  The  Current  Forest 
Plan 

Since  our  existing  Forest  Plan  was 
approved  in  1985.  experience  in 
implementing  the  plan  and  monitoring 
the  effects  of  that  implementation 
indicates  that  we  need  to  make  some 
changes  in  management  direction. 
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Several  other  .sources  have  also 
highlighted  the  need  for  changes  in  the 
current  Forest  Plan.  These  sources 
include: 

•  Public  involvement  which  has 
identified  new  information,  issues  and 
public  values. 

•  Monitoring  and  scientific  research 
which  have  identified  new  information 
and  knowledge  gained 

•  Forest  plan  implementation  which 
has  identified  management  concerns, 
particularly,  the  inability  of  current 
standards  and  guidelines  to  be  met 
while  providing  projected  outputs  of 
forest  products  in  our  existing  plan. 

•  New  Management  Area  (MA) 
Prescriptions  have  been  developed  since 
the  1985  Plan  was  approved.  These 
need  to  be  adapted  with  goals  and 
objectives  clearly  defined.  Management 
Area  boundaries  need  to  be  evaluated 
and  mapped. 

Preparing  the  Plan  and  EIS 

An  interdisciplinary'  team  is 
conducting  the  environmental  analysis 
and  will  prepare  an  environmental 
impact  statement  associated  with 
revision  of  the  Forest  Plan.  This 
interdisciplinary  team  will  also  prepare 
the  revised  Forest  Plan  As  part  of  this 
effort,  the  interdisciplinary  team  will 
develop  a  list  of  forestwide  standards 
and  guidelines:  identib.'  draft 
management  areas:  and  develop  the 
corresponding  management  area 
themes,  settings,  desired  condition 
statements,  and  management  area- 
specific  standards  and  guidelines.  These 
will  then  be  used  to  develop  alternatives 
to  the  proposed  action  for  the  revised 
Forest  Plan. 

The  Proposed  Action 

Major  Revision  Topics 

We  have  identified  the  following  five 
major  revision  topics  through  annua! 
Forest  Plan  monitoring  reports,  review 
of  regulations,  internal  Forest  Service 
discussions,  and  discussions  with  the 
public: 

•  Biological  Diversity 

•  Timber  Suitability  and  Management 
of  Forested  Lands 

•  Roadless  Area  .allocation  and 
Management 

•  Special  Areas 

•  Tra\'el  Dispersed  and  Recreation 
Management 

The  topics  represent  areas  where  we 
identified  a  significant  need  for  change 
(discussed  above)  or  where  regulations 
require  analvsis.  There  will  also  be 
secondary  revision  topics  that  are  also 
important  issues,  however  they  are  not 
likely  substantial  or  widespread  enough 
to  be  major  drivers  in  the  alternative 


themes.  Management  of  riparian  lands 
on  the  Forest,  elk  security,  and 
designation  of  areas  appropriate  for 
utility  lines  and  hydro  electric  power 
production  are  e.xamples  of  other  issues 
that  will  be  addressed. 

The  Forest  Ser\ice  has  recently 
adopted  a  new  resoirrce  agenda.  This 
new  approach.  A  Natural  Resource 
Agenda  for  the  21st  Century,  will  be  the 
foundation  for  National  Forest 
Management  into  the  21st  century. 

There  are  four  key  elements  in  the 
agenda: 

(1)  Watershed  health  and  restoration 

(2)  Sustainable  forest  ecosystem 
management 

(3)  Forest  Roads 

(4)  Recreation 

Another  important  development  was 
passage  of  the  Government  Performance 
and  Results  Act  (GPRA)  which  was 
passed  in  1993.  This  act  directs  the 
preparation  of  periodic  strategic  plans 
by  federal  agencies.  The  First  Strategic 
Plan  for  the  Forest  Service  written  in 
1997,  focuses  on  three  goals: 

(1)  Ensure  Sustainable  Ecosystems 

(2)  Provide  Multiple  Benefits  for  People 
Within  the  Capabilities  of  Ecosystems 

(3)  Ensure  Organizational  Effectiveness 
The  revised  Land  and  Resource 

Management  Plan  for  the  Bighorn 
National  Forest  will  be  built  on 
principles  of  integrated  ecosystem 
management.  This  appraoch  will 
address  man\  of  the  concerns  and 
monitoring  recommendations  identified 
with  the  1985  Plan. 

Watershed  health,  and  restoration  will 
be  important  components  of  the  analysis 
and  Plan  Sustainable  forest  ecosystems 
and  forest  roads  will  also  be  important 
considerations  as  the  Plan  is  revised. 
Finally,  recreation  will  be  featured  in 
the  special  area  and  travel  management 
revision  topics. 

The  Revised  Forest  Plan  will  include 
a  monitoring  strategy  to  measure  how 
effectively  the  Plan  meets  stated  goals 
and  objectives.  In  keeping  with  GPRA 
and  the  Natural  Resource  Agenda,  this 
strategy  will  focus  on  outcomes  and 
desired  resource  conditions  rather  than 
outputs. 

As  part  of  the  proposed  action,  the 
following  changes  are  suggested  for  each 
of  the  revision  topics: 

Biological  Diversity 

Current  Direction;  In  the  current  Plan 
is  intended  to  produce  a  diversity  of 
habitats  well-distributed  throughout  the 
landscape.  This  approach  to  managing 
biological  diversity  produces  a  \cr\ 
heterogenous  landscape  at  a  fine  scale. 
Patches  are  small,  with  a  high 
percentage  of  edge  habitat.  Patches  are 


areas  where  the  vegetation  is  similar  in 
species,  age,  and  size.  Natural 
disturbance  processes  are  generally 
controlled  or  suppressed.  All  habitats, 
including  late  successional  forests  are 
well  distributed  but  in  generally  small 
patches.  The  current  plan  contains  two 
Research  Natural  Area  which  feaure 
biological  diversity  related  features. 
Need  for  Revision:  The  following 
concerns  with  biological  diversity  have 
been  identified  from  monitoring  and 
public  scoping  and  indicate  a  need  for 
change. 

•  Public  interest  in  biological 
diversity  and  how  best  to  maintain  it 
has  grown  substantially  since  the  Forest 
Plan  was  approved  over  a  decade  ago. 

•  Biological  diversity  or  various 
aspects  of  it  (such  as  threatened, 
endangered,  and  sensitive  species 
management  and  forest  health)  have 
been  significant  issues  in  environmental 
analyses  in  recent  years.  The  current 
plan's  emphasis  on  heterogeneous 
habitats  and  exclusion  of  natural 
disturbance  events  has  caused  concerns 
about  sustainability  of  the  forested 
ecosystems. 

•  Direction  in  the  current  plan  does 
not  fully  reflect  the  latest  scientific 
information  on  land  management 
planning.  This  new  information  needs 
to  be  incorporated  into  the  revised  plan, 
particularly  the  principles  of  ecosystem 
management,  with  attention  given  to 
managing  on  more  of  a  landscape  scale. 

Proposed  Action:  The  proposed  action 
is  based  on  monitoring,  preliminary 
analysis,  and  public  input  and  includes 
the  following  actions  which  will  be 
disclosed  in  one  or  more  of  the  draft  EIS 
alternatives: 

•  Allocating  larger  blocks  of  roadless 
areas  to  prescriptions  with  an  emphasis 
on  late  successional  forests  and  natural 
disturbance  processes. 

•  Emulating  natural  landscape  patch 
size  in  many  areas  where  timber  harvest 
is  allowed. 

•  Increased  use  of  prescribed  fire  both 
within  and  outside  of  Wilderness 
through  natural  and  human  ignitions. 

•  Aggressive  treatment  of  noxious 
weed  populations  through  various 
means,  including  mechanical,  biological 
and  chemical  control. 

•  Exclude  or  modif>'  some  existing 
uses  to  better  protect  species  at  risk  rjid 
to  maintain  or  improve  species  viability 
and  biological  diversity. 

Timber  Suitability  and  Management  of 
Forested  Lands 

Current  Direction:  Currently  the 
Forest  Plan  allocates  approximately 
92%  of  the  tentatively  suited  lands  in 
management  area  prescriptions  to 
timber  management.  Timber 
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management  is  practiced  across  these 
management  areas,  with  differing 
management  emphases  and  intentions. 
The  current  Plan  originally  set  the 
allowable  sale  quantity  (ASQ]  for  the 
Bighorn  National  Forest  at  14fl  million 
board  feet  per  decade  ( 14.9  million 
board  feet  per  year).  Actual  volume  sold 
has  fallen  well  short  of  the  projected 
levels.  Since  1995  the  amount  of  green 
sawtimher  that  can  be  offered  for  sale 
has  been  administratively  "capped"  at 
4.8  million  board  feet  annually  until  the 
Forest  Plan  is  revised.  Less  than  20%  of 
the  suited  lands  are  outside  of 
•  inventoried  roadless  areas. 

Need  for  Revision:  The  following 
indicate  a  need  for  change  in  the 
management  of  ffirested  lands: 

•  Projected  harvest  levels  in  the 
current  plan  are  not  being  achieved. 

•  Current  projected  harvest  levels  and 
certain  prescribed  standards  and 
guidelines,  particularly  associated  with 
visuals  and  wildlife  are  not  compatible. 

•  Reevaluaton  of  the  tentatively 
suited  lands  is  required  at  10  years  (36 
CFR219.12(k)(5)(ii)), 

•  Allocation  of  existing  roadless  areas 
to  timber  management  prescriptions 
continues  to  be  very  controversial. 

•  Silvicultural  prescriptions  specified 
in  various  management  areas  are  often 
in  conflict  with  other  multiple  use 
objectives. 

•  Current  forest  conditions  indicate 
treatments  for  products  other  than 
sawlogs  are  needed. 

Proposed  Action:  The  following 
actions  will  be  proposed  in  one  or  more 
of  the  EIS  alternatives 

•  The  Forest  land  base  will  be 
classified  into  various  categories  of 
suitability  for  timber  production  within 
each  alternative. 

•  The  allowable  sale  quantity  and 
long-term  sustained  yield  capacity  will 
be  identified  for  each  Plan  alternative. 
Recent  analysis  indicates  that  the 
current  A.SQ  c:annot  be  sustained. 

•  New  and  revised  goals,  objectives, 
standards,  and  guidelines  will  be 
proposed  for  harvest  prescriptions  and 
logging  systems. 

•  Recommended  and  allowable 
timber  prescriptions  will  be  adjusted, 
both  in  terms  of  har\'est  methods  and 
spatial  limits,  to  account  for  recent 
information  relative  to  the  historic  range 
of  variation  and  natural  disturbance 
regimes  on  the  Bighorns. 

Roadless  Area  Allocation  and 
Management 

Current  Direction:  The  President 
signed  the  VVvoming  Wilderness  Act  of 
1984  (PL  98-350)  which  designated  the 
189,0.39  Cloud  Peak  Wilderness  on  the 
Bighorn  National  Forest.  The  Act  also 


released  all  remaining  areas  (those  areas 
not  designated  as  wilderness  by  the  act] 
to  multiple-use  management.  The 
current  plan  allocates  many  of  these 
remaining  roadless  areas  to 
prescriptions  which  allow  road 
building.  Approximately  69  percent  of 
the  Forest  is  now  classified  as  roadless. 

Need  for  Revision:  Inventory  of 
roadless  areas  is  a  requirement  in  the 
revision  process  (36  CFR  219.17). 
Management  of  inventoried  roadless 
areas  continues  to  be  controversial 
These  conflicts  are  a  result  of  varying 
resource  demands  on  the  roadless  areas. 

Proposed  Action:  The  proposed  action 
is  to  complete  an  inventory  of  roadless 
areas,  evaluate  these  areas  to  determine 
wilderness  potential  (36  CFR  219.17). 
and  allocate  the  roadless  areas  to 
varying  management  area  prescriptions 
with  an  emphasis  on  late  successional 
forest  and  natural  disturbances. 

Special  Areas 

The  Bighorn  National  Forest  includes 
several  unique  or  outstanding  areas  or 
resources  of  physical,  biological,  or 
social  interest.  Collectively  these  are 
referred  to  as  "special  areas".  They  may 
include  Wilderness  (also  discussed 
above);  Wild  and  Scenic  Rivers: 
Research  Natural  Areas:  and  other 
special  areas  with  scenic,  historical, 
cultural,  geological,  archaeological,  or 
other  outstanding  characteristic. 

Current  Direction:  In  the  current  plan, 
there  is  one  management  area 
designated  specifically  for  Wild  and 
Scenic  Rivers.  The  Little  Big  Horn  and 
Tongue  Rivers  were  determined  to  be 
eligible  as  potential  additions  to  the 
National  Wild  and  Scenic  Rivers 
System.  Designation  of  the  Little  Big 
Horn  as  Wild  and  Scenic  was 
recommended  to  Congress.  Congress  did 
not  act  to  officially  designate  the  river, 
however  both  remain  under  the  wild 
and  scenic  management  prescription 
and  their  unique  qualities  are  currently 
safeguarded  by  specific  standards  and 
guidelines. 

As  mentioned  above  the  Cloud  Peak 
Wilderness  area  currently  consists  of 
189,039  acres.  The  Forest  Plan  was 
amended  in  1998  to  revise  the  standards 
and  guidelines  used  to  manage  this 
Wilderness. 

The  current  plan  designated  two 
Research  Natural  Areas  (RNAs).  Bull  Elk 
Park  (718  acres)  and  Shell  Canyon  (730 
acres).  Several  additional  areas  have 
been  inventoried  for  possible  additions 
in  cooperation  with  the  University  of 
Wyoming. 

Based  on  current  data,  there  is  a 
heritage  resource  for  every  92  acres  of 
land  surveyed,  or  approximately  7  sites 
per  section  on  the  Bighorn  National 


Forest.  These  range  from  the  nationally 
recognized  Medicine  Wheel  National 
Historic  Landmark,  to  numerous  lesser 
known  historic  and  prehistoric  sites  and 
properties.  Another  important 
component  of  the  Forests  heritage 
resources  is  the  recognition  and 
protection  of  Native  American  Indian 
spiritual  sites. 

Need  for  Revision:  The  Wild  and 
Scenic  Rivers  Act,  as  amended 
(December  31.  1992)  and  Forest  Service 
handbook  1909.12.  Chapter  8  direct  the 
Forest  Service  to  evaluate  rivers  for 
inclusion  in  the  National  Wild  and 
Scenic  River  System  during  forest 
planning.  Proposed  designation  of 
portions  of  two  eligible  rivers,  the  Little 
Big  Horn  and  the  Tongue,  has  not  been 
acted  on  by  Congress.  These  two  rivers, 
as  well  as  other  rivers  on  the  forest, 
need  to  be  evaluated  to  determine  their 
eligibility  for  inclusion  into  the  Wild 
and  Scenic  River  System. 

The  Forest  Service  is  also  required, 
where  applicable,  to  recommend 
designations  of  other  special  areas  such 
as  additions  to  Wilderness  (36  CFR 
219.17), 

Authority  to  establish  RNA's  is 
delegated  to  the  Chief  of  the  Forest 
Service  at  7  CFR  2.60(a)  and  36  CFR 
251.23  and  shall  be  made  during  the 
planning  process.  Several  potential 
additions  have  been  recently 
inventoried. 

Better  direction  needs  to  be 
established  for  the  management  of  the 
abundant  cultural  and  historic  resources 
on  the  Bighorn  National  Forest.  Of 
particular  need  is  to  incorporate  the 
Heritage  Protection  Plan  around 
Medicine  Mountain,  including  the 
Medicine  Wheel  National  Historic 
Landmark. 

Proposed  Action: 

•  Rivers  and  streams  determined  to 
be  eligible  for  potential  inclusion  in  the 
Wild  and  Scenic  River  System  will  be 
examined.  The  next  step  in  the  process, 
the  suitability  analysis  and 
recommendation  to  Congress,  will  not 
be  done  as  part  of  this  revision. 

•  Existing  roadless  areas  will  be 
examined  for  possible  recommendation 
as  additions  to  the  Cloud  Peak 
Wilderness  Area. 

•  Areas  on  the  Forest  that  have  been 
recently  inventoried  for  RNA  values 
will  be  examined  and  considered  as 
possible  additions  to  the  RNA  program 
to  help  meet  regional  and  national  goals. 

•  The  protection  and  management  of 
cultural  and  historic  resources  will  be 
revised  and  updated.  Of  particular  need 
is  an  increased  awareness  of  Native 
American  sacred  sites. 
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Travel  and  Dispersed  Recreation 
Management 

Current  Direction:  The  demand  on  the 
Bighorn  Forest  for  motorized  use  is 
significant.  Four-wheel  drive  and  all 
terrain  vehicle  (ATV)  interests  want 
continuing  opportunities  for  off-road 
and  primitive  road  use.  Other 
recreationists  participating  in 
nonmotorized  recreation  activities  are 
demanding  fewer  roads  and  trails  be 
open  to  motorized  use.  The  existing 
1985  Forest  Plan  incorporated  the  1983 
travel  management  plan  and  map  by 
reference.  This  travel  map  has  been 
updated  and  corrected  periodically 
since  1985. 

Dispersed  recreation  includes  all 
those  activities  that  occur  outside 
developed  site  i.e.  campgrounds  and 
picnic  areas.  Currently,  approximately 
60%  of  total  recreation  user  days  on  the 
Forest  is  dispersed  recreation.  Estimates 
indicate  this  use  is  increasing  at  about 
2%  per  year.  This  level  of  demand  is 
limiting  opportunities  for  dispersed 
camping,  particularly  on  weekends  and 
high  use  times  of  the  year. 

Need  for  Revision:  Issues  and 
management  concerns  related  to  travel 
management  have  increased 
significantly  since  the  1985  Plan  was 
signed.  Use  figures  for  traditional 
recreation  travel,  such  as  pleasure 
driving,  horseback  riding,  and 
motorbiking  have  grown  steadily.  Other 
used  and  demands,  such  as  all-terrain 
vehicles,  snowmobiles,  and  mountain 
bikes  have  dramatically  increased  over 
the  last  decade.  Resource  impacts  and 
user  conflicts  have  increased 
proportionately  with  the  increased 
demand.  There  is  very  little  specific 
direction  in  the  existing  plan  for  travel 
management 

Likewise,  many  activities  associated 
with  dispersed  recreation  use  are 
creating  unacceptable  impacts  on  the 
land.  These  include  the  destruction  of 
riparian  areas  around  dispersed 
camping  sites  and  popular  fishing 
streams,  impacts  on  water  quality  at 
popular  dispersed  recreation  sites 
resulting  from  the  improper  disposal  of 
litter,  garbage,  and  human  waste.  The 
destruction  of  vegetation  and  the 
development  of  "human  browse  lines" 
from  collecting  firewood  in  heavily  used 
areas,  recreational  stock  damage, 
including  tree  girdling,  root  exposure, 
soil  compaction,  and  the  widening  and 
pioneering  of  new  roads  and  trails,  often 
in  envirorunentally  sensitive  areas  are 
also  management  concerns. 

Proposed  Action:  The  following 
actions  will  be  proposed  in  one  or  more 
EIS  alternatives: 


•  Identify-  an  updated  road  and  trail 
transportation  network  that  provides  an 
environmentally  sound  and  sociallv 
responsive  travel  management  system 
which  is  consistent  across  the  Forest 
and  well  coordinated  with  adjacent 
private  and  public  lands. 

•  Designate  permanent  or  seasonal 
travel  restrictions  on  those  routes  that 
will  be  decommissioned.  Identifi,'  new 
road  and  trail  locations  or  alignments 
that  are  needed  to  enhance  travel  needs 
or  protect  recourse  values. 

•  Clearly  specify  whether  or  under 
what  conditions  motorized  use  is 
allowed  in  each  management  area  (MA) 
prescription;  provide  appropriate 
standards  and  guidelines, 

•  Provide  the  programmatic  Forest 
wide  direction  and  "Framework"  for  a 
site  specific  travel  management  plan 
that  is  responsive  to  the  issues 
developed  in  the  revision  process.  A 
separate  decision  will  be  made  on  the 
site  specific  travel  plan. 

•  Eliminate  cross-country  motorized 
travel  except  on  designated  routes. 

•  Adoption  of  those  portions  of  the 
pending  "Roads  Analysis  Process" 
which  are  specified  for  forest-level 
planning,  when  the  policy  becomes 
final, 

•  The  revision  of  dispersed  recreation 
standards  and  guidelines  will  be 
considered  concurrently  with  travel 
management  proposals  to  insure 
consistency. 

•  Begin  a  pilot  program  of 
"designated  dispersed  camping"  ie 
camping  only  at  designated  sites  that 
provide  no  facilities.  Construct  toilets 
and/or  require  self-contained  units  in 
highly  impacted  areas. 

Involving  the  Public 

The  Regional  Forester  gives  notice 
that  the  Forest  is  beginning  an 
environmental  analysis  and  decision- 
making process  for  this  proposed  action. 
We  encourage  any  interested  or  affected 
people  to  participate  in  the  analysis  and 
contribute  to  the  final  decision 

We  will  provide  opportunities  for 
open  public  discussion  of  the  following 
proposed  action  and  changes  to  the 
revision  topics.  We  encourage  the 
public  to  comment  on  this  specific 
proposal.  Focusing  on  the  following 
proposal  will  generate  specific  scoping 
comments  on  the  revision  topics  and 
decisions  to  be  made  and  make  the 
revision  process  more  effective.  The 
Analysis  of  the  Management  Situation 
contains  baseline  information,  including 
the  management  areas  and  the  No 
Action  Alternative,  to  help  evaluate 
how  the  proposed  action  and  the 
alternatives  address  the  revision  topics 
and  the  six  decisions  (listed  previously) 


made  in  forest  plan  revisions.  This 
information  will  be  available  in  the 
spring  of  2000. 

We  will  develop  a  broad  range  of 
alternatives  (including  the  No  Action 
Alternative)  to  the  proposed  action 
based  on  the  comments  received  and  on 
further  analysis.  Accordingly,  we  expect 
the  alternatives  considered  and  the  final 
decision  to  vary  from  what  is  put  forth 
in  the  proposed  action. 

Public  participation  is  invited 
throughout  the  revision  process  and  will 
be  especially  important  at  several  points 
during  the  process.  We  will  make 
information  available  through  periodic 
newsletters,  news  releases,  the  Internet 
on  the  Forests  web  site,  (www.fs.fed. us./ 
r2/bighom)  and  various  public 
meetings  The  first  public  meeting  will 
be  held  after  the  Analysis  of  the 
Management  Situation  is  completed  in 
the  spring  of  2000.  Meeting  dates  will  be 
well  published  through  the  media 
mentioned  above. 

Release  and  Review  of  the  EIS 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  in  Februar\  of  2001   At 
that  time,  the  EPA  will  publish  a  notice 
of  availability  for  the  DEIS  in  the 
Federal  Register.  The  comment  period 
on  the  DEIS  w  ill  be  90  days  from  the 
date  the  EP.^  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Ser\'ice  believes  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
SRDC  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
courts;  Cit\-  of  Angoon  v.  Model.  803 
F.2d  1016.1022  (9th  Cir  1986)  and 
Wisconsm  Heritages.  Inc..  v  Hams,  490 
F  Supp   1334.  1338  (E.D.  Wis   1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposal  action  participate  by  the  close 
of  the  three-month  comment  period  so 
that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  FEIS. 
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To  assist  the  Forest  Servico  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific,  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
.•\ct  at  40  CFR  1503.3  in  addressing 
these  points. 

.■\fter  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed, 
considered,  and  responded  to  bv  the 
Forest  Service  in  preparing  the  Final 
EIS.  The  FEIS  is  scheduled  to  be 
completed  in  December  of  2001 ,  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  FEIS. 
and  applicable  laws,  regulations,  and 
policies  in  making  decisions  regarding 
the  revision.  The  responsible  official 
will  document  the  decisions  and 
reasons  for  the  decisions  in  a  Record  of 
Decision  for  the  revised  Plan.  The 
decision  will  be  subject  to  appeal  in 
accordance  with  36  CFR  217. 

Drtted;  November  1.  1')')') 
l.vie  Laverty, 

Ht'gional  Foresttir.  Rocky  Mountain  Region. 
(FR  Dor:  99-29354  Filed  11-9-99:  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  Forest  System  Roadless 
Areas;  Correction 

AGENCY:  Federal  Energy  Regulatory 
Commission,  USDA. 
ACTION:  Notice;  correction. 

summary:  On  October  19,  1999.  the 
Forest  Service  published  in  the  Federal 
Register  a  notice  of  intent  to  prepare  an 
environmental  impact  statement  for  a 
proposed  rule  for  the  protection  of 
roadless  areas.  The  e-mail  address  in 
that  notice  was  incorrect, 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  VVehrli.  telephone:  (801) 
517-1037 

Correction 

In  the  Federal  Register  of  October  19, 
1999,  in  FR  Doc.  99-56306.  on  page 
56306,  in  the  second  column,  the  first 
paragraph  under  the  ADDRESSES  caption 
should  read: 

ADDRESSES:  Send  written  comments  to 
the  USDA  Forest  Service-CAET, 
Attention:  Roadless  Areas  NOI,  P.O.  Box 
221090,  Salt  Lake  City.  Utah  84122  or 
by  e-mail  through  World  Wide  Web 

access  to:  roadless/ wo caet- 

slc@fs.fed.us. 

Dated:  November  4,  1999. 
James  R.  Furnish, 

Deputy  Chief,  National  Forest  System. 
[FR  Doc  99-29399  Filed  11-9-99;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Public  Meetings  on  National  Forest 
System  Roadless  Areas 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  meetings. 


summary:  On  October  19,  1999,  the 
Forest  Service  published  a  notice  of 
intent  to  prepare  an  environmental 
impact  statement  to  initiate  the  scoping 
process  for  a  proposed  rule  for  the 
protection  of  roadless  areas  on  National 
Forest  System  lands.  The  agency  is 
giving  notice  of  public  meetings  that  are 
being  held  as  part  of  this  scoping  effort. 

DATES:  The  meetings  are  scheduled  from 
November  16  through  December  1.  1999 

ADDRESSES:  The  meetings  will  be  held  at 
the  locations  and  times  listed  in  the 
table  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  VVehrli,  Content  Analvsis 
Enterprise  Team,  telephone:  (801)  517- 
1037;  e-mail:  roadless/wo_  caet- 
slc@fs.fed.us 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  requesting  written  comment 
in  response  to  the  notice  of  intent 
published  October  19,  1999  {64  FR 
56306).  the  Forest  Service  is  providing 
an  opportunity  for  the  public  to 
participate  in  scoping  meetings  on  the 
proposal  for  protecting  the  remaining 
roadless  areas  within  the  National 
Forest  System.  At  these  meetings,  the 
agency  will  clarifv'  the  differences 
between  this  initiative  and  the  soon  to 
be  released  proposed  changes  to  the 
National  Forest  System  Transportation 
System  rules  at  36  CFR  part  212  and  to 
Forest  Service  Manual  direction. 

To  accommodate  larger  numbers  of 
attendees,  two  scoping  meetings  will  be 
held  each  night  at  the  locations  and 
times  listed  in  the  following  table. 
Attendees  may  select  either  session. 


Date 


Tuesday,  November  16  

Tuesday,  NovemDer  16  

Wednesday,  NovemDer  17 
Wednesday,  NovemDer  17 
Thursday,  November  18  .... 
Ttiursday,  November  18  .... 

Tuesday,  November  30  

Tuesday,  November  30  

Wednesday.  December  1   .. 


City 


Location 


Time 


Albuquerque,  NM  , 

Milwaukee,  Wl  

Salt  Lake  City,  UT 

Missoula,  MT 

Denver,  CO  

Juneau,  AK 

Portland,  OR  

Atlanta,  GA  

Sacramento,  CA  ... 


Albuquerque  Convention  Center,  401  Second  Street, 
NW 

University  of  Wisconsin,  Chemistry  Building,  Room  180, 
3210  N  Cramer  Avenue. 

Salt  Palace  Convention  Center,  100  South  West  Tem- 
ple 

University  of  Montana.  Gallagher  Busi,  BIdg.,  Room 
123,  Arthur  and  Connell  Avenues. 

Embassy  Suites  Downtown  Denver,  1881  Curtis  Street 

Centennial  Hall  Convention  Center,  101  Egan  Drive  

Oregon  Convention  Center,  777  NE  Martin  Luther  King 

Blvd,. 
Georgia  International  Convention  Center,  1902  Sullivan 

Road 
Capitol  Plaza  Halls,  1025  9th  Street 


6:00-7:30 
7:30-9:00 
5:00-6:30 
6:30-8:00 
6:00-7:30 
7:30-9:00 
6:00-7:30 
7:30-9:00 
6:00-7:30 
7:30-9:00 
5:00-6:30 
6:30-8:00 
5:00-6:30 
6:30-8:00 
6:30-8:00 
8:00-9:30 
6:00-7:30 
7:30-9:00 
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Date 

City 

Location 

Ttme 

Thursday  December  9      

Washington,  DC  

Hyatt  Arlington,  1325  Wilson  Blvd..  Arlington.  VA  22209  1 

6:30-8:00 
8:00-10:00 

Public  scoping  meetings  will  be  held 

at  the  National  forest  level.  Forest 
Supervisors  will  give  notice  of  these 
meetings  in  newspapers  of  local 
circ:ulation  and  through  other  media. 

Dated:  November  4.  1999. 
James  R.  Furnish. 

Dppuly  Chief.  National  Forest  System. 
[FR  Doc.  99-29398  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Race  and  National  Origin  Information 
of  Job  Applicants 

ACTION:  Proposed  collection;  Comment 
request. 

SUMMARY:  The  U.S.  Department  of 
Commerce  (DOC),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  10.  2000 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5027.  14th  and 
Constitution  Avenue.  N\V.  Washington. 
D.C.  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Debby  Blackwood.  Offic:e  of 
Human  Resources  Management.  Office 
of  Programs  and  Policies.  Room  5102. 
14th  and  Constitution  Avenue.  NW. 
Washington.  D.C.  20230.  (202)  482- 
6187. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Department  of  Commerce  is 
below  parity  with  the  relevant  civilian 
labor  force  representation  for  many  of 
our  primary  occupations.  The  only 
method  to  determine  if  there  are  barriers 
in  the  recruitment  and  selection  process 
for  these  occupations  is  to  track  groups 


that  apply  and  how  they  fare  through 
the  selection  process.  Without  this 
information.  DOC  does  not  have  the 
ability  to  evaluate  the  effectiveness  of  its 
recruitment  efforts,  or  to  determine 
barriers  in  its  selection  process.  There  is 
no  other  objective  way  to  make  these 
determinations,  and  no  source  of  this 
information  other  than  from  applicants. 

The  race  and  national  origin  (RNO) 
information  of  |ob  applicants  was 
previously  collected  by  all  Federal 
agencies  using  OPM  Form  1386.  The 
form  expired  several  years  ago  and  DOC 
IS  seeking  to  establish  a  replacement 
form.  It  will  not  be  a  required  part  of 
their  application  package.  A  number  of 
Federal  agencies  ha\e  already  recreated 
this  form  for  the  same  purpose — 
collecting  race,  national  origin,  gender 
and  disability  information  of  job 
applicants. 

The  information  is  not  provided  to 
selecting  officials  and  plays  no  part  in 
the  selection  of  individuals.  Instead,  it 
is  used  in  summan.'  form  to  determine 
trends  over  many  selections  within  a 
given  occupation  or  organizational  area. 
The  information  is  treated  in  a  very 
confidential  manner, 

II.  Method  of  Collection 

Initially  job  applicants  will  complete 
the  form  in  a  paper  version  and  submit 
it  with  their  application,  DOC  is  in  the 
process  of  automating  this  form. 
Applicants  should  ha\e  the  option  of 
completing  the  form  electronically 
within  a  year.  Those  without  access  to 
automated  applicant  processing  will  be 
able  to  continue  submitting  a  paper 
version.  Job  applicants  complete  the 
form  on  a  \'oluntary  basis. 

III.  Data 

OMB  Number:  None. 

Form  S umber:  None 

Ty-pe  of  Review:  Regular  Submission. 

Affected  Public:  Individuals  Seeking 
Emplovment, 

Estimated  Sumber  of  Respondents: 
10.000, 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Annual  Burden  Hours: 
833.33, 

Estimated  Total  Annual  Cost  to 
Public:  SO  (no  capital  expenditures  are 
required), 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  3,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  99-29454  Filed  11-9-99;  8:45  ami 
BiLUNG  COOE  3S10-BS-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title:  Payment  of  Patent  and 
Trademark  Office  Fees  by  Credit  Card. 

Form  Numbers:  PTO-2038. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  20,000  hours  per  year. 

Number  of  Respondents:  100,000 
responses  per  year. 

Avg.  Hours  Per  Response:  12  minutes 
(0.2  hours)  to  complete  the  credit  card 
form.  PTC)-2038  U.S.  Patent  & 
Trademark  Office  Credit  Card  Payment 
Form. 

Needs  and  Uses:  The  PTO  is  required 
to  collect  fees  during  the  patent  process, 
during  the  trademark  process,  and  for 
information  products  through  its  laws 
and  regulations.  This  fee  collection  is 
required  in  35  U.S.C.  41  and  15  U.S.C. 
1113  and  in  37  CFR  1  16  through  1.26, 
1.492.  2.6.  and  2.7.  The  public  uses  the 
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credit  card  form  tu  subinit  their  credit 
card  inform<itioii  to  the  PTO  so  that  the 
PTO  staff  can  charge  the  fees  for  the 
indicated  senices  to  a  specific  credit 
card.  The  PTO  uses  the  information 
follected  from  this  form  to  apply  the 
fee(s)  to  the  specific  action  or  item  and 
to  determine  whether  the  appropriate 
fee(s)  as  required  by  law  has  been 
submitted. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  not-for-profit  institutions,  farms. 
Federal  government,  and  state,  local  or 
tribal  government. 

Frequency:  On  occasion. 

Respondents  Obligation-  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Peter  Weiss,  (202) 
395-3630. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier. 
Departmental  Forms  Clearance  Officer. 
(202)  482-3272,  Office  of  the  Chief 
Information  Officer.  Department  of 
Commerce,  Room  5027,  14th  and 
Constitution  .Avenue,  NVV.  Washington, 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc,gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  to  Peter 
Weiss,  OMB  Desk  Officer.  Room  10236. 
New  Executive  Office  Building,  725 
17th  Street,  N.W.,  Washington,  D,C, 
20503. 

Dated:  November  4,  1999, 

Linda  Engelmeier, 

Departwerdal  Forms  Clearance  Officer.  Office 
ofthf  Chief  Information  Officer. 

|FR  Doc.  99-29457  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3510-1S-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Secretary's  2000  Census  Advisory 
Committee 

AGENCY:  Economics  and  Statistics 
Administration.  Department  of 
C^ommerce 

ACTION:  Niitice  of  public  meeting. 


summary:  Pursuant  tn  the  Federal 
Advisorv'  (Committee  Act  (Public  Law 
92-463.  as  amended  bv  Public  Law  96- 
523,  94-409,  Public  Law  Public  92- 
375).  we  are  giving  notice  of  a  meeting 
(jf  the  Commerce  Secretarvs  2000 
Census  Advisory  Committee.  The 
Committee  will  continue  to  review 
operational  and  procedural  plans,  as 
well  as  data  product  plans  for  Census 


2000.  Last  minute  changes  to  the 
schedule  are  possible,  and  they  could 
prevent  us  from  giving  advance  notice. 
DATES:  On  Thursday.  December  2,  1999, 
the  meeting  will  begin  at  9  a.m.  and 
adjourn  at  approximately  5  p.m.  On 
Friday,  December  3,  1999.  the  meeting 
will  begin  at  9  a.m.  and  adjourn  at 
approximately  2  p.m. 
ADDRESSES:  The  meeting  is  at  the 
Embassy  Suites  Hotel.  1900  Diagonal 
Road.  Alexandria.  VA  22314 
FOR  FURTHER  INFORMATION  CONTACT: 
Maxine  Anderson-Brown,  Committee 
Liaison  Officer,  Department  of 
Commerce,  Bureau  of  the  Census,  Room 
1647,  Federal  Building  3,  Washington. 
DC  20233;  telephone  301-457-2308. 
TDD  301-^57-2540. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  Secretary's  2000  Census 
Advisory  Committee  is  composed  of  a 
Chair,  Vice-Chair,  and  up  to  40  member 
organizations,  all  appointed  by  the 
Secretary  of  Commerce.  The  Committee 
considers  the  goals  of  Census  2000  and 
user  needs  for  inf(jrmation  provided  by 
that  census.  The  Committee  provides  an 
outside  user  perspective  about  how 
operational  planning  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
provides  a  targeted  review  focused  on 
the  conduct  of  Census  2000. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However. 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Commerce  Department 
official  named  above  at  least  three 
working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Corrunittee  Liaison 
Officer  on  301^57-2308,  TDD  301- 
457-2540. 

Dated:  November  4.  1999. 
Robert ).  Shapiro, 

Under  Secretary  for  Economics  Affairs 
Economics  and  Statistics  Administration. 
(PR  Doc.  99-29442  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  3510-07-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Reports  of  Sample  Stiipments  of 
Chemical  Weapon  Precursors 

ACTION:  Proposed  Collection;  Comment 
Request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  10.  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer.  Department  of 
Commerce.  Office  of  the  Chief 
Information  Officer,  Room  5027,  14th 
and  Constitution  Avenue.  NW. 
Washington  DC  20230  (or  via  the 
Internet  at  LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle.  BXA 
ICB  Liaison.  Department  of  Commerce, 
Office  of  Planning.  Evaluation  and 
Management.  Room  6881.  14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  will  be 
used  to  monitor  sample  shipments  of 
chemical  weapon  precursors  in  order  to 
facilitate  and  enforce  provisions  of  the 
EAR  that  permit  limited  exports  of 
sample  shipments  without  a  validated 
export  license.  The  reports  will  be 
reviewed  by  the  Bureau  of  Export 
Administration  to  monitor  quantities 
and  patterns  of  shipments  that  might 
indicate  circumvention  of  the  regulation 
by  entities  seeking  to  acquire  chemicals 
for  chemical  weapons  purposes. 

II.  Method  of  Collection 

Quarterly  report. 

III.  Data 

OMB  Number:  0694-0086. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  225. 

Estimated  Total  Annual  Cost:  SO  (no 
start-up  costs  or  capital  expenditures). 
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IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessax\'  for  the  proper  performanc:e 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  !b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
{including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  November  4, 1999. 
Linda  Engelmeier. 

Departmental  Clearance  Officer,  Office  of  the 

Chief  Information  Officer. 

[FR  Doc.  99-29455  Filed  11-9-99;  8:45  am] 

BILLING  CODE  SSIO-OJ-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Notification  of  Delivery  Verification 
Requirement 

action:  Proposed  collection;  Comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44U.S.C. 
3506(c)(2KA)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuary  10,  2000 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer.  Office  of  the  Chief 
Information  Officer.  Department  of 
Commerce.  Room  5027.  14th  and 
Constitution  Avenue.  NW,  Washington 
DC  20230  (or  via  the  Internet  at 
LEngelme@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dawnielle  Battle.  BXA 


ICB  Liaison,  Office  of  Planning, 
Evaluation  and  Management, 
Department  of  Commerce,  Room  6881, 
14th  &  Constitution  Avenue,  NW, 
Washington.  DC,  20230 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  order  to  increase  the  effectiveness 
of  export  controls  on  international  trade 
in  strategic  commodities,  certain 
countries  participate  in  the  Import 
Certificate/Delivery  Verification  (IV/DV) 
procedure  Its  purpose  is  to  make  sure 
that  strategic  items  are  not  diverted.  The 
clearance  request  is  for  the  form  used  to 
notif\'  U.S.  exporters  that  they  must 
obtain  from  their  foreign  consignee  an 
"Import  Certificate."  This  certificate, 
which  is  issued  by  the  foreign 
government,  certifies  that  the 
commodities  exported  were  actually 
delivered  to  the  foreign  consignee. 
When  the  certification  has  been 
received,  the  I'.S.  exporter  must 
complete  the  BK.'\  form  and  return  it 
along  with  the  Import  Certificate  to 
BXA. 

II.  Method  of  Collection 

Submission  of  completed  form  and 
Import  Certificate, 

III.  Data 

OMB  \umber:  0694-0008. 

Fonn  Number:  BX.\  648-P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  30 
minutes 

Estimated  Total  Annual  Burden 
Hours:  1, 

Estimated  Total  Annual  Cost:  $0  (no 
capital  expenditures  are  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
IS  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (bj  the  accuracy  of  the 
agencv's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
claritv  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  November  4,  1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  99-29456  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3510-3J-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-35 1-830] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Flat-Rolled  Cartxin-Quallty 
Steel  Products  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  .administration. 
Department  of  Commerce, 

EFFECTIVE  DATE:  November  10.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Hall  '(.ompdiihia  Mderurgica 
Nacional  i:ir  CSN,,  Mark  Ludwikowski 
or  Martin  Odenyo  (Usinas  Sidenirgicas 
de  Minas  Gerais  and  Companhia 
Sidenirgica  Paulista  or  USIMINAS/ 
COSIPA).  Nancv  Decker,  or  Robert  M. 
lames.  Import  .Administration. 
International  Trade  Administration 
US.  Department  of  Commerce.  14th 
Street  and  Constitution  .Avenue.  N.W. 
Washington.  DC  20230;  telephone;  (202) 
482-1398, (202)  482-2704, (202)  482- 
5254,  (202)  482-0196  and  (202)  482- 
5222.  respectivelv 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  Ianuar>  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
.Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  Department  of  Commerce 
(Department]  regulations  refer  to  the 
regulations  codified  at  19  CFR  Part  351 
(April  1999). 

Preliminary  Determination 

We  preliminarily  determine  that  cold- 
rolled  flat-rolled  carbon-quality  steel 
products  (cold-rolled  steel  products) 
from  Brazil  are  being  sold,  or  are  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTF\n.  as  provided  in 
section  733  of  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Suspension  of  Liquidation  section  of 
this  notice. 
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Case  History 

The  Department  initiated  this 
investigation  on  June  21,  1999.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quaiitv  Steel  Products 
from  Argentina.  Brazil,  the  People's 
Republic  of  China,  Indonesia,  Japan,  the 
Russian  Federation,  Slovakia,  South 
Africa.  Taiwan.  Thailand.  Turkey,  and 
Venezuela,  64  FR  34194  (June  25,  1999) 
(Initiation  Notice).  Since  the  initiation 
of  the  investigations,  the  following 
events  have  occurred: 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarif\-ing  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini, 
dated  November  1,  1999  (Scope 
Memorandum)  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  comments.  There  are  several 
scope  exclusion  requests  for  products 
which  are  currently  covered  bv  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminary 
determination:  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

On  June  21.  1999.  the  Department 
invited  interested  parties  to  submit 
comments  regarding  the  criteria  to  be 
used  for  model  matching  purposes.  On 
June  28  1999,  petitioners  (Bethlehem 
Steel  Corporation.  Gulf  States  Steel, 
Inc.,  Ispat  Inland  Steel,  LTV  Steel 
('ompany,  Inc.,  National  Steel 
Corporation.  Steel  Dynamics,  Inc.,  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
Weirton  Steel  Corporation,  the 
Independent  Steel  Workers  Union,  and 
the  United  Steelworkers  of  America) 
and  respondents  (CSN,  USIMINAS,  and 
COSIPA)  submitted  comments  on  our 
proposed  model  matching  criteria. 

On  June  22.  1999,  the  Department 
issued  Section  A  antidumping 
questionnaires  to  Cia  Acos  Especiais 
Itabira.  Mangels  Industria  e  Comercio 
Ltda..  Armco  do  Brazil  S.A.,  CSN. 
USIMINAS.  and  COSIPA.  On  July  9. 
1999,  the  Department  issued  Sections 
B-E  of  the  antidumping  questionnaires 
to  CSN,  USIMINAS,  and  COSIPA. 

On  July  1,  1999.  Brasmetal  VVaelzholz, 
S.A.  submitted  a  letter  identifying  itself 
as  a  producer/exporter  of  the  subject 
merchandise  and  asked  to  be  considered 
as  a  respondent  in  this  investigation.  On 


July  9. 1999  the  Department  decided  to 
limit  the  examination  of  producers/ 
exporters  of  subject  merchandise,  and 
not  to  investigate  voluntary  respondents 
unless  mandatory  respondents  should 
fail  to  cooperate  in  the  investigation. 
The  Department  selected  CSN, 
USIMINAS,  and  COSIPA  as  mandatory 
respondents.  Consequently.  Brasmetal 
was  not  selected  as  a  mandatory 
respondent  in  this  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini, 
dated  July  9,  1999. 

On  July  19,  1999,  the  United  States 
International  Trade  Commission  (ITC) 
notified  the  Department  that  it 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injiared  by  the  reason  of  imports  of  the 
subject  merchandise  from  Brazil. 

On  July  20,  1999,  the  Department 
received  the  Section  A  questionnaire 
responses  from  CSN,  USIMINAS,  and 
COSIPA.  Petitioners  filed  comments  on 
CSN's,  USIMINAS'  and  COSIPA's 
Section  A  questionnaire  responses  on 
August  3,  1999.  The  Department  issued 
supplemental  questionnaires  for  Section 
A  to  CSN,  USIMINAS,  and  COSIPA  on 
August  24,  1999. 

On  August  30  and  September  7,  1999, 
the  Department  received  responses  to 
Sections  B,  C,  and  D  of  the 
questionnaire  from  CSN,  USIMINAS, 
and  COSIPA.  On  October  12,  1999,  the 
Department  issued  a  decision 
memorandum  collapsing  USIMINAS 
and  COSIPA  for  purposes  of  this 
investigation  pursuant  to  section 
351.401(f)  of  the  Department's 
regulations.  See  Affiliated  Respondents 
section  below.  Petitioners  filed 
conunents  on  CSN's  and  USIMINAS/ 
COSIPA's  Section  B-D  questionnaire 
responses  on  September  7  and 
September  8,  1999.  The  Department 
issued  supplemental  questionnaires  for 
Sections  B,  C,  and  D  to  CSN  and 
USIMINAS/COSIPA  on  September  10. 
1999.  The  Department  received 
responses  to  the  Section  A 
supplemental  questionnaires  on 
September  14,  1999,  and  responses  to 
the  Sections  B-D  supplemental 
questionnaires  on  October  4,  1999. 

On  July  12  and  Julv  26,  1999, 
USIMINAS  and  COSIPA  requested  that 
they  not  be  required  to  report  home 
market  sales  of  non-rectangular  shapes 
of  steel,  otherwise  known  as  non- 
rectangular  blanks,  and  that  they  not  be 
required  to  report  home  market  sales 
through  three  affiliated  resellers.  On 
August  27,  1999,  the  Department 
excused  USIMINAS  and  COSIPA  from 
reporting  home  market  sales  of  non- 
rectangular  blanks,  subject  to 
verification.  However,  the  Department 


will  examine  at  verification  whether 
non-rectangular  blanks  are  sufficiently 
similar  to  U.S.  sales  to  warrant  model 
match  comparisons.  We  also  determined 
that  the  respondents  should  report 
home  market  sales  by  the  affiliated 
resellers.  See  Memorandum  to  Joseph  A. 
Spetrini.  dated  August  27,  1999. 

Period  of  Investigation 

The  period  of  the  investigation  (POI) 
is  April  1.  1998.  through  March  31. 
1999.  This  period  corresponds  to  each 
respondent's  four  most  recent  fiscal 
quarters  prior  to  the  month  of  the  filing 
of  the  petition  [i.e..  June  1999). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness:  or,  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  [i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low- 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  .steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"),  are  products  in  which:  (1) 
iron  predominates,  by  weight,  over  each 


Tensile  Strei 
Hardness  ... 


Sulfide  Inclu: 
Oxide  Indus 
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of  the  other  contained  elements;  (2)  the 
oarbon  content  is  2  percent  or  less,  bv 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1  80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1. 00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0  30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobiiini  (also  called 
columbiumi.  or 

0.15  percent  of  vanadium,  or 
0  15  percent  of  zirconium 
,-\ll  products  that  meet  the  wntt^>n 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 


one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300: 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS; 

•  Tool  steels,  as  defined  in  the  HTSUS; 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented: 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  A\\  products  (proprietary  or 

otherwispl  based  on  an  alloy  ASTM 

Chemical  Composition 


specification  (sample  specifications: 
ASTM  A506,  A507); 

Silicon-electrical  steels,  as  defined  in 
the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fully-processed,  w^ith  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(.001  inches),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  Watts/pound  per  mil 
(.001  inches); 

Certain  shadow  mask  steel,  which  is 
aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


Element  .. 
Weight  % 


C 

<  0.002% 


Certain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 
istics: 
Thickness:  <1.0  mm 
Width;  <152.4  mm 


Chemical  Composition 


Element  

c 

Si 
0.15-0.35 

Mn 

0.30-0.50 

1 

P 
<0.03 

s 

Weiqnt  %  

0.90-1.05 

<0  006 

Mechanical  Properties 

Tensile  Strength  

>162  Kgt/mm2 

>475  Vickers  hardness  number 

Hardness  

Physical  Properties 

Flatness  

<  0.2%  of  non;iinal  strip  width 

Microstructure: 

Completelv   free   h'nv.    isH  arbunzatmn    (  arbides   are  spheroidal  and  fine  within   1%   to  4%   (area  percentage)   and 

aiP  undissolvf>d  in  tho  uniform  tpinpcrfci  niartposite. 

Non-metallic  Inclusion 


Area  per- 
centage 


Sulfide  Inclusion 
Oxide  Inclusion 


<0.04 
<0.05 


Compressive  Stress:  10  to  40  Kgf/mm^ 


Surface  Roughness 


Thickness  (mm) 

Roughness 
(urn) 

t  <  0  209 

Rz<0.5 

0.209  <  t  <  0  310  

Rz  <  0.6 

0  310  <  t  <  0  440  

Rz  <  0.7 

0  440  <  t  <  0560  

Rz<0.8 
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Surface  Roughness— Continued 


Thickness  (mm) 


•  Certain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 

Thuikness:  <  o  10{)  mm  +/-7% 

Width    !!)(!  t.^  *)()()  mm 

Chemical  Composition 


Eiement  .. 
Weight  % 


C 

<0.07 


Mn 
0.2-O.5 


P 
<0.05 


S 
<0.05 


Al 
<0.07 


Roughness 
(urn) 


^  560  <  t  Rz  <  1.0 


Fe 

Balance 


Hardness 
Total  Elongation 
Tensile  Strength 


Mechanical  Properties 


Full  Hard  (Hv  180  minimum) 

<  3°o 

600  to  850  N/mmz 


Surface  Finish 

Camber  (in  2  0  m) 
Flatness  nn  2  0  m) 
Edge  Burr 
Coil  Set  (in  1  0  m) 


Physical  Properties 


•  Certain  silicon  steel    whii  h  meets  the  following  characteristics: 
Thickness:  0.024  inches  +.      ,0015  inches 
Width:  33  to  45.5  inches 


<  0  3  micron 

<  3,0  mm 

<  0  5  mm 

<  0,01  mm  greater  than  thickness 
<  75.0  mm 


Element 

Mm   Weight  =o  . 

Max  Weight  % 


Chemical  Composition 


p 

0.09 


8 

0.009 


Si 
0,65 


At 

04 


Hardness 


Mechanical  Properties 


B  60-75  (AIM  65) 


Core  Loss  (1,5T/60  Hz)  NAAS  ... 
Permeability  f1  5T  60  Hz>  NAAS 


Physical  Properties 

Finish  

Smooth  (30-60  microinches) 

0  0005  inches,  start  measunng  '  4  inch  from  slit  edge 

20  1   UNIT  max 

Gamma  Crown  nn  5  mcr^es:    

Flatness  

Coating  

C3A-  08A  max.  (A2  coating  acceptable) 

Vifi  inrh 

Camber  (in  any  10  feeti  

Coil  Size  1  D                   

?n  inrhpt; 

Magnetic  Properties 


3.8  Watts/Pound  max 
1700  gauss,'oersted  typical 
1500  minimum 


•  Certain  aperture  mask  steel,   which  has  an  ultra-flat  surface  flatness  and   which   meets  the  foUnvving  characteristics- 
Thickness   (),(J2,=i  !(!  0,245  mm 
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Width:  381-1000  mm 


CnEMiCA,  COVP'OS TA 


Element  .. 
Weight  % 


C 

<0.01 


N 
0.004  to  0.007 


Al 
<  0.007 


•  C^ertaiii  tin  mili  hi-uk   iiidtc 


innealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

CHEMiCA.  COWPOS.'iON 


Element   

Mm,  Weight  % 
Max  Weight  % 


C 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


S 

0.023  lAimmg 
0.018  Max.) 


Si 

0.03 


Al 

0.03 

0,08  (Aiming 

0.05) 


As 

0.02 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 

and  inclusion  groups  nr  clusters  shall  not  pxreed  '  murrins    0  00019"  inches)  in  length. 
Surface  Treatment  as  follows 

The  surface  finish  shall  he  fr^e  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

SuR.f^ACL  FiMSh 


Rougtiness,  RA  Microincties  (Micromrtets) 


Aim 


Min. 


Max. 
7(0.2) 


Extra  Bnght  5  (0.1) 


0(0) 


Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  fnllnwinc  rhararteri sties: 

Chemical  Composition 


Element     

C 

Mn 

P 

s 

Si 

M 

As 

Cu 

B 

N 

MIn,  Weight  % 

0.02 

0.20 

003 

0.003 

Max  Weight  % 

0.06 

0.40 

0,02 

C  023  (Aiming 
0  018  Max  1 

■J  \jO 

0  08  iAiming 
0,05) 

0.02 

0.08 

1 

0.008  (Aiming 
0.005) 

Non-metallic  Inclusions:  Examination  with  the  S.E.M,  shall  not  reveal  individual  oxides  >  1  micron    n  nooo.ici  im.h<^s) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0  000197  inches)  in  length 
Surface  Treatment  as  follows 

The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  i^ouges,  slivprs    etc)  and  suitable  fnr  nickel  plating. 

Surface  Finish 


Roughness  RA  Micromches 
(Micrometers) 

Aim 

Min. 

Max. 

Stone  Finish                          

16  (0.4) 

8  (0.2) 

24  (0.6) 

•  Certain   "blued   steel"  coil   (also  know  as   "steamed  blue  steel"  or  "blue  cxide"!   with   a  thickness  and   ■^ize    "f  0  '*?■ 

mm  X  940  mm  x  coil,  and  with  a  bnght  finish; 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  following  charartenstics: 

Thickness  (nominal):  <  0,019  inches  — 

Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max  Weight  % 
Min.  Weight  % 


B 
0.012 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 

Chemical  Composition 


Element  . 
Weight  % 


C 

1  2  to 


Si 
0  15  to  0,35 


Mn 
0.20  to  0,35 


P 
<0.03 


S 

<  0.007 


Cr 

0.3  to  0.5 


Ni 
S0.25 
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Other  properties 

Carbide:  fully  spheruidized  having  > 
80%  of  carbides,  which  are  <  0.003 
mm  and  iinifnrmlv  dispersed 

Surface  finish:  bright  finish  free  from 
pits,  scratches,  rust,  cracks,  or 
seams 

Smooth  edges 

Edge  camber  (in  each  300  mm  of 
length):  <  7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015 
mm  max. 

The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15,0000,  7209.16.0030, 
7209.16.0060,  7209.16.0090. 
7209.17.0030.  7209.17.0060, 
7209.17.0090,  7209  18.1530, 
7209,18.1560,  7209  18  2550, 
7209.18.6000.  7209.25.0000, 
7209.26,0000,  7209.27.0000, 
7209.28.0000,  7209  900000, 
7210,70.3000,  7210.90.9000, 
7211,23.1500,  7211.23.2000, 
7211.23.3000.  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085.  7211.29.2030, 
7211.29.2090.  7211.29.4500, 
7211.29.6030,  7211.29.6080. 
7211.90.0000,7212.40.1000, 
7212,40.5000,  7212.50.0000, 
7225  19.0000,  7225.50.6000, 
7225.50,7000,7225.50,8010, 
7225.50.8085,  7225.99.0090, 
7226.19.1000,  7226,19.9000. 
7226,92.5000,  7226.92.7050, 
7226,92.8050,  and  7226.99  0000 

Although  the  HTSl'S  subheadings  are 
provided  for  convenience  aiid  U.S. 
Customs  Service  ("US  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive 

Selection  of  Respondents 

Section  777 A(c)(  1 1  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margin.s  for  each  known 
exporter  and  prf)ducer  of  the  subject 
merchandise.  However,  section 
777A(c)(2)  of  the  Act  gives  the 
Department  discretion,  when  faced  with 
a  large  number  of  exporters/producers, 
to  limit  its  examination  to  a  reasonable 
number  of  such  companies  if  it  is  not 
practicable  to  examine  all  companies. 
Where  it  is  not  practicable  to  examine 
all  known  producers/exporters  of 
subject  merchandise,  this  provision 
permits  the  Department  to  investigate 
either:  (1)  a  sample  of  exporters, 
producers,  or  types  of  products  that  is 
statisticallv  valid  based  on  the 


information  available  at  the  time  of 
selection,  or  (2)  exporters  and  producers 
accounting  for  the  largest  volume  of  the 
subject  merchandise  that  can  be 
reasonably  examined. 

After  consideration  of  the 
complexities  expected  to  arise  in  these 
proceedings  and  the  resources  available 
to  the  Department,  we  determined  that 
it  was  not  practicable  in  this 
investigation  to  examine  all  known 
producers/exporters  of  subject 
merchandise.  We  selected  CSN, 
USIMINAS,  and  COSIPA  as  mandatory 
respondents  because  these  are  the  three 
largest  producers  and  they  account  for 
the  vast  majority  of  U.S.  imports. 
Further,  we  determined  not  to 
investigate  voluntary  respondents, 
including  Brasmetal  Waelzholz,  unless 
mandatory  respondents  fail  to 
cooperate.  See  Memorandum  to  Joseph 
A.  Spetrini  on  respondent  selection 
dated  July  9,  1999. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section 
above  and  sold  in  Brazil  during  the  POI 
are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  the 
Department  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  the  antidumping  questionnaire  and 
reporting  instructions. 

Affiliated  Respondents 

Under  section  771(33)(E)  of  the  Act,  if 
one  party  owns,  directly  or  indirectly, 
five  percent  or  more  of  the  other,  they 
shall  be  considered  to  be  affiliated. 
Since  USIMINAS  owns  49.79%  of 
COSIPA,  the  Department  determined 
that  USIMINAS  and  COSIPA  are 
affiliated.  See  Memorandum  to  Joseph 
A.  Spetrini,  dated  October  12,  1999, 

Furthermore,  it  is  the  Department's 
practice  to  collapse  affiliated  producers 
for  purposes  of  calculating  a  margin 
when  the  affiliated  producers  have 
production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  in  order  to 
restructure  manufacturing  priorities  and 
when  the  facts  demonstrate  that  there  is 
significant  potential  for  manipulation  of 
pricing  or  production.  In  accordance 
with  section  351.401(f)  of  the 


Department's  regulations,  the 
Department  concluded  that  both 
companies  are  fully  integrated 
producers  currently  offering  a  similar 
range  of  products,  including  cold-rolled 
steel  products,  and  that  their  facilities 
would  not  require  substantial  retooling 
to  restructure  manufacturing  priorities. 
Furthermore,  in  light  of  USIMINAS' 
high  level  of  ownership  of  COSIPA, 
common  directors,  and  the  fact  that 
COSIPA  is  consolidated  on  USIMINAS' 
financial  statements,  there  is  a 
significant  possibility  of  price  or 
production  manipulation  between  the 
two  companies.  For  these  reasons,  the 
Department  collapsed  USIMINAS  and 
COSIPA  into  one  entity  for  the  purpose 
of  this  investigation.  See  Id 

While  it  also  appears  that  there  may 
be  links  between  the  collapsed  entity, 
USIMINAS/COSIPA,  and  CSN,  there  is 
insufficient  information  on  the  record  at 
this  time  to  consider  all  three 
companies  to  be  affiliated  or  to  collapse 
CSN  with  USIMINAS/COSIPA. 
Therefore,  we  preliminarilv  do  not  find 
CSN  to  be  affiliated  with  USIMINAS/ 
COSIPA.  and  we  preliminarilv  are  not 
collapsing  CSN  with  USIMINAS/ 
COSIPA. 

The  Department  notes  that  affiliation 
and  collapsing  are  ver\'  complex  and 
difficult  issues.  Therefore,  the 
Department  invites  parties  to  submit 
information  and  comment  on  these 
issues  to  ensure  that  our  decision  is 
based  on  a  complete  and  thorough 
record.  The  Department  intends  to 
examine  these  issues  carefully  for  the 
final  determination  of  this  investigation. 
Any  new  information  that  parties  wish 
to  provide  the  Department  must  be 
submitted  no  later  than  November  8, 
1999.  All  information  or  arguments 
parties  provide  will  be  fully  analyzed  in 
making  our  final  determination. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  normal  value 
(NV)  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade  (LOT) 
as  the  export  price  (EP)  or  constructed 
export  price  (CEP)  transaction.  The  NV 
LOT  is  that  of  the  starting  price  of  sales 
in  the  comparison  market  or,  when  NV 
is  based  on  constructed  value  (CV).  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
(SG&A)  expenses  and  profit.  For  EP,  the 
LOT  is  also  the  level  of  the  starting  price 
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sale,  which  is  usually  from  exporter  to 
importer.  For  CEP.  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT.  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
77,3(a)(7)(A)  of  the  Act.  For  CEP  sales,  if 
the  NV  level  is  more  remote  from  the 
factory  than  the  CEP  level  and  there  is 
no  basis  for  determining  whether  the 
difference  in  the  le\els  between  NV  and 
CEP  affects  price  comparability,  we 
adjust  NV  under  section  77,3(aK7)(B)  of 
the  Act  (the  CEP  offset  provision).  Spp 
\otice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa.  62  FR  61731  (November  19, 
1997). 

CSN 

In  the  home  market  CSN  made  sales 
to  service  centers/distributors  and  end- 
users.  The  companv  claims  two  levels  of 
trade  with  respect  to  these  sales:  (1) 
CSN  "direct"  sales  to  unaffiliated  end- 
user  customers;  and.  (2)  sales  through 
Industrial  Nacional  de  Acos  Laminados 
S.A.  (INAL)  (an  affiliated  service  center/ 
distributor)  and  sales  further  processed 
under  a  tolling  arrangement  with  an 
unaffiliated  company  (toller),  before 
going  to  unaffiliated  customers.  CSN 
reported  "no  channels  of  distribution" 
in  the  home  market  in  its  original 
August  30.  1999,  Section  B 
questionnaire  response  because  it 
claims  no  distinction  in  the  channels  of 
distribution.  CSN  did.  however,  report  a 
code  identifying  the  type  of  sale  {i.e.. 
CSN  direct  sales.  INAL  sales,  etc.).  In 
the  U.S.  market  CSN  reported  sales  to 
two  types  of  customers:  trading 
companies  and  distributors.  CSN 
reported  "no  channels  of  distribution  ' 
in  the  U.S.  market  since  it  claims  that 
they  have  no  impact  on  pricing. 

Although  somew-hat  unclear,  it 
appears  that  CSN  is  actually  claiming 
that  in  the  home  market  it  has  two 
channels  of  distribution  involving 
different  marketing  stages  (direct  sales 
and  affiliated  distributor  sales).  In  the 
United  States  CSN  appears  to  be 
claiming  only  a  single  level  of  trade. 

In  determining  wnether  separate 
LOTs  actuallv  existed  in  the  home 


market,  we  first  examined  whether 
CSN's  sales  involved  different  selling 
functions  along  the  chain  of  distribution 
between  CSN  and  its  unaffiliated 
customers.  CSN  stated  that  it  sells  some 
products  directly,  and  other  products 
through  INAL  or  as  merchandise  further 
processed  by  an  unaffiliated  toller.  CSN 
claims  that  INAL  and  the  toller  perform 
additional  ser\-ices  beyond  those 
performed  on  direct  sales.  Taking  into 
account  whether  or  not  sales  are  made 
through  intermediate  parties,  it  appears 
that  CSN's  direct  sales  may  be  at  a 
different  stage  of  marketing  than  its 
other  sales,  because  these  sales  were 
sold  directlv  from  the  mill  to  the 
unaffiliated  customer,  whereas  sales 
through  the  other  channel  involved  an 
affiliated  intermediary  or  tolling  by  an 
unaffiliated  party  before  going  to  an 
unaffiliated  customer.  This  would 
indicate  that  CSN  has  two  home  market 
LOTs. 

However,  in  further  analyzing  CSN's 
home  market  levels  of  trade,  we 
reviewed  available  information  on  the 
record  about  the  company's  selling 
functions  pertaining  to  each  of  these 
channels  of  distribution.  In  its  initial 
response,  dated  July  20.  1999,  CSN 
claimed  that  it  provided  warranties. 
technical  assistance,  returns,  and 
freight.  From  the  written  description, 
we  determine  that  warranties  and 
returns  cover  the  same  selling  functions. 
In  a  supplemental  response.  CSN 
identified  six  different  selling  functions: 
freight;  delivery  arrangement,  further 
processing  into  smaller  lots,  custom- 
made  products,  "end-user  information", 
inventor)-  maintenance,  and  just-in-time 
deliver)-  (see  page  24  of  CSN's  October 
4.  1999.  response  to  the  Department's 
supplemental  for  Section  B).  CSN  has 
not  provided  narrative  information  on 
"end-user  information.  "  Therefore  we 
are  not  considering  this  as  a  selling 
function.  In  addition,  further  processing 
into  smaller  lots  and  custom  made 
products  do  not  appear  to  be  traditional 
selling  functions  relevant  to  the 
Department's  LOT  analysis  but.  rather, 
are  production  costs.  Also,  we  decided 
to  combine  two  selling  functions, 
inventory  maintenance  and  just-in-time 
deliver)'  (which  together  we  refer  to  as 
'warehousing"),  because  we  found  that 
they  were  not  sufficiently  different  to 
warrant  being  treated  as  unique  selling 
functions.  Although  these  two  responses 
are  somewhat  inconsistent,  we  conclude 
that  CSN  performed  four  selling 
functions  in  its  home  market:  freight, 
warehousing,  warranty,  and  technical 
assistance. 

Next,  we  examined  whether  these 
selling  functions  are  provided 
consistently  across  both  channels  of 


distribution  in  the  home  market,  finding 
that  warehousing  is  rarely  performed  on 
CSN  direct  sales  while  it  is  performed 
to  some  extent  on  INAL/toller  sales.  The 
other  selling  functions  are  provided 
equally  across  both  channels  of 
distribution. 

In  conclusion,  while  CSN  claimed 
two  different  levels  of  trade  based  on 
differwices  in  selling  functions  in 
connection  yvith  each  LOT,  we  find  that 
the  actual  differences  in  selling  function 
are  relatively  minor.  Therefore,  we 
preliminarily  determine  that  only  one 
LOT  exists  for  CSN  in  the  home  market. 

In  determining  the  LOT  in  the  U.S. 
market,  we  examined  the  selling 
functions  performed  by  CSN  for  its  U.S. 
sales  which,  as  discussed  elsewhere, 
were  all  made  on  an  EP  basis.  CSN 
reported  the  following  selling  activities 
and  services  for  direct  sales  in  the  home 
market,  as  well  as  EP  sales  in  the  U.S. 
market:  warranties,  returns,  and  freight. 
As  noted  above,  we  interpret  warranties 
and  returns  to  constitute  the  same 
selling  function.  Thus,  we  conclude  that 
CSN  has  two  U.S.  selling  functions: 
warranty  and  fi-eight. 

In  analyzing  the  differences  between 
stages  of  marketing  (or  their  equivalent) 
and  selling  functions  along  the  chain  of 
distribution  between  CSN  and  its 
unaffiliated  customers,  we  have 
roncluded  that  all  of  CSN's  U.S.  sales 
are  at  one  stage  of  marketing  because 
they  are  all  direct  EP  sales  from  CSN  to 
unaffiliated  importers  in  the  United 
States,  involving  the  same  reselling 
functions.  CSN  noted  that  it  did  not 
claim  different  charmels  of  distribution 
since  they  have  no  impact  on  pricing. 
CSN  sells  to  two  t^^pes  of  customers  in 
the  U.S.  market:  trading  companies  and 
distributors. 

We  next  compared  EP  sales  to  home 
market  sales  to  determine  whether  they 
were  made  at  the  same  LOT.  To  perform 
this  analysis,  we  compared  the  selling 
functions  offered  by  CSN  on  its  EP  sales 
to  the  functions  performed  on  its  home 
market  sales.  As  noted,  CSN  has  four 
home  market  selling  functions 
(warranty,  freight,  technical  assistance, 
and  warehousing)  and  two  U.S.  selling 
functions  (warranty  and  freight). 
However.  CSN  reported  that  its  home 
market  warehousing  to  many  customers 
was  only  performed  rarely  or  to  a 
limited  degree.  We  find  that  limited 
warehousing  and  technical  assistance 
do  not  constitute  a  significant  difference 
between  the  services  provided  to  home 
market  and  U.S.  customers.  The 
information  on  record  indicates  that,  for 
both  EP  and  home  market  transactions, 
CSN  performed  similar  selling 
functions.  Consequently,  the 
Department  preliminarily  determines 
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that  there  is  only  one  LOT  in  the  home 
market  and  that  it  is  at  the  same  level 
as  the  single  LOT  in  the  U.S.  market. 
Therefore,  no  LOT  adjustment  was 
necessar\'. 

USIMI\AS/COSIPA 

In  the  home  market  USIMINAS/ 
COSIP.-X  made  sales  to  end-users, 
affiliated  distributors,  and  unaffiliated 
distributors.  USIMINAS/COSIPA  claims 
seven    channels  of  distribution"  with 
respect  to  home  market  sales:  (1)  mill  to 
OEMs:  (2)  mill  to  affiliated  distributor, 
(3)  mill  to  unaffiliated  distributor:  (4) 
affiliated  distributor  to  affiliated 
distributor;  (5)  affiliated  distributor  to 
OEM;  (6)  affiliated  distributor  to  non- 
affiliated distributor:  and  (7)  affiliated 
distributor  to  retailer, 

LISIMINAS/C.OSIPA  claims  that  there 
is  a  significant  differrnce  between 
prices  charged  to  end-users  and  prices 
charged  to  distributors.  L'SIMINAS/ 
COSIpA  further  claims  that  prices 
charged  to  distributors  and  to  end-users 
differ  3ignific:antly  from  prices  charged 
by  affiliated  distributors  to  their 
downstream  customers. 

Although  the  record  is  somewhat 
unclear,  we  have  analyzed  USIMINAS/ 
COSIPAs  arguments  with  respect  to  its 
home  market  LOT  The  seven 
"channels"  which  USIMINAS/COSIPA 
identifies  apparently  are  only  single 
steps  in  the  c:hannels  of  distribution  to 
unaffiliated  purchasers.  The  actual 
channels  appear  to  be  the  following:  {!) 
mill  to  OEM;  (2)  mill  to  unaffiliated 
distributor  (or  affiliated  distributor  at 
arm's  length  prices);  (3)  mill  through 
affiliated  distributor  to  OEM:  (4)  mill 
through  affiliated  distributor  to 
unaffiliated  distributor:  and  (5)  mill 
through  affiliated  distributor  to  retailer. 
In  examining  these  channels,  there 
appear  to  be  two  potential  home  market 
LOT;  (1)  direct  sales  from  the  mill  to 
unaffiliated  parties  ("mill  direct  sales"): 
and  (2)  sales  through  affiliated 
distributors  to  unaffiliated  parties 
("downstream  sales"). 

In  determining  whether  separate 
levels  of  trade  actually  existed  in  the 
home  market,  the  Department  first 
examined  available  information  on  the 
record  about  the  company's  selling 
functions  for  each  channel  of 
distribution,  USIMINAS/COSIPA 
indicated  that  the  selling  functions 
performed  by  the  affiliated  distributors 
on  downstream  sales  are  much  more 
significant  than  those  performed  by 
USIMINAS/COSIPA  itself  in  the  first 
three  home  market  channels  of 
distribution  [i.e  .  mill  direct  sales).  The 
following  are  the  selling  functions 
provided  for  downstream  sales: 
inventory'  maintenance,  after  sales 


service/warranties  (to  a  small  degree). 
special  warehousing,  technical  advice 
(to  a  small  degree),  freight  and  delivery 
arrangement  (to  a  great  degree),  and 
special  processing  (cutting  to  customer's 
desired  length).  USIMINAS  and  COSIPA 
perform  the  following  services  on  mill 
direct  sales:  after  sales  service/ 
warranties  (to  a  small  degree),  technical 
advice  (to  a  small  degree),  and  freight 
and  delivery  arrangement  (to  a  small 
degree).  Of  these  selling  functions. 
special  processing  does  not  appear  to  be 
a  traditional  selling  function  relevant  to 
the  Department's  LOT  analysis  but. 
rather,  is  a  production  cost.  In  addition, 
we  decided  to  combine  two  selling 
functions,  inventory  maintenance  and 
special  warehousing  (which,  together, 
we  refer  to  as  "warehousing  "1.  because 
we  found  that  they  were  not  sufficiently 
different  to  warrant  being  treated  as 
unique  selling  functions.  Based  on  this 
information,  we  determined  that  the 
selling  functions  of  the  affiliates  for 
downstream  sales  were  significantly 
different  than  those  for  mill  direct  sales, 
and  therefore,  we  have  determined  that 
downstream  sales  by  affiliates  were 
made  at  a  different  LOT  than  other  HM 

While  USIMINAS/COSIPA  mill  direct 
Scdes  to  end-users  (whether  or  not 
further  processed)  and  mill  direct  sales 
to  unaffiliated  distributors  involve 
different  channels  of  distribution,  these 
sales  do  not  involve  significant 
differences  in  selling  functions. 
Therefore,  we  do  not  consider  these 
channels  to  represent  different  levels  of 
trade.  Thus,  we  preliminarily  determine 
that  downstream  sales  and  mill  direct 
sales  represent  two  different  home 
market  LOTs. 

In  the  U.S.  market  USIMINAS/ 
COSIPA  claim  that  all  sales  were  made 
at  one  level  of  trade,  through  one 
channel  of  distribution,  USIMINAS/ 
COSIPA  state  that  all  U'S,  sales  were 
made  to  unaffiliated  trading  companies. 
USIMINAS/COSIPA  state  that  these 
sales  are  made  at  the  same  level  of  trade 
as  USIMINAS/COSIPAs  mill  direct 
home  market  sales  to  unaffiliated 
distributors.  However,  as  noted  above. 
the  Department  finds  the  selling 
functions  of  all  home  market  mill  direct 
sales  (whether  to  unaffiliated 
distributors  or  to  OEMs)  to  be  quite 
similar  to  each  other,  thus  constituting 
a  single  LOT.  The  Department 
additionally  finds  the  selling  functions 
for  mill  direct  sales  to  be  similar  to  U.S. 
sales.  The  only  selling  functions 
associated  with  U.S.  sales  are  after  sales 
service/warranties  and  freight  and 
delivery  arrangements,  which  are  also 
provided  to  home  market  mill  direct 
customers.  The  only  other  selling 


function  offered  for  home  market  mill 
direct  sales  is  a  limited  amount  of 
technical  advice.  Both  home  market  mill 
direct  sales  and  U.S.  sales  involve  sales 
to  large  customers,  including  service 
centers/distributors  that  resell  steel. 
(US,  sales  are  only  made  to  resellers.) 
Therefore,  based  on  our  analysis  of 
selling  functions,  the  Department  finds 
U,S,  sales  to  be  at  the  same  LOT  as 
home  market  mill  direct  sales. 
Therefore.  U.S.  sales  were  only 
compared  to  home  market  mill  direct 
sales,  and  no  LOT  adjustment  was 
necessary. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  products  from  Brazil  were 
made  at  less  than  fair  value,  we 
compared  the  EP  to  the  NV.  as  described 
in  the  Export  Price  and  Normal  Value 
sections  of  this  notice  below.  In 
accordance  with  section 
777A(d){l)(A)(i)  of  the  Act.  we 
calculated  weighted-average  EPs  for 
comparison  to  weighted-average  NVs. 

Transactions  Investigated 

As  stated  in  19  CFR  351. 401  (i),  the 
Department  will  use  invoice  date  as  the 
date  of  sale  unless  another  date  reflects 
the  date  on  which  the  exporter  or 
producer  establishes  the  material  terms 
of  sale.  Both  CSN  and  USIMINAS/ 
COSIPA  reported  the  date  of  the  nota 
fiscal  [i.e..  the  date  the  product  leaves 
the  factory)  as  the  date  of  sale. 

CSN  maintains  that  it  uses  the  date  of 
the  nota  fiscal  for  home  market  sales  in 
its  accounting  records  because  this  is 
the  date  on  which  material  terms  of  sale 
are  finalized.  Moreover.  CSN  notes  that 
it  adds  estimated  freight  and  insurance 
expenses  to  each  invoice,  which  are  not 
confirmed  in  writing  until  the  date  of 
the  nota  fiscal.  For  its  U.S.  sales.  CSN' 
reported  the  date  of  the  nota  fiscal  to  be 
consistent  with  the  Final  Determination 
of  Sales  at  Less  than  Fair  Value;  Certain 
Hot  Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  from  Brazil.  64  FR  38756 
(July  19.  1999)  (Hot  Rolled  Steel).  CSN 
notes,  however,  that  it  disagrees  with 
the  determination  in  Hot  Rolled  Steel 
that  the  appropriate  date  of  sale  for 
CSN's  U.S.  sales  is  the  ex-factory 
shipment  date  [i.e.,  nota  fiscal  date). 
CSN  argues  that  the  date  of  commercial 
invoice  (i.e..  the  invoice  issued  on  the 
date  of  shipment  from  the  port)  should 
be  the  date  of  sale. 

USIMINAS  and  COSIPA  maintain  that 
for  their  home  market  sales,  the  nota 
fiscal  is  the  date  on  which  the  material 
terms  of  sale  are  first  finalized.  The  nota 
fiscal  is  also  used  by  both  companies' 
accounting  systems  to  register  home 
market  sales.  For  their  U.S.  sales, 
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USIMINAS  and  COSIPA  both  reported 

the  date  nf  the  nota  fiscal  to  be 
con.sistent  with  Hot  Rolled  Steel. 
USIMINAS  notes,  however,  that  it 
disagrees  with  the  use  of  this  date  as 
there  can  be  changes  in  quantities  or 
prices  to  the  ultimate  customer  after  the 
nota  fiscal  date  and  that  the  commercial 
invoice  date  {i.e..  the  invoice  issued  on 
the  date  of  shipment  from  the  port) 
should  be  the  date  of  sale.  USIMINAS 
claims  that  the  commercial  invoice  is 
the  date  to  which  all  U.S.  sales  are  tied 
in  its  accounting  system.  COSIPA 
indicated  that  the  nota  fiscal  and  the 
commercial  invoice  for  U.S.  sales  are 
issued  on  the  same  date. 

For  this  preliminary  determination. 
we  are  using  the  dates  reported  bv 
respondents  as  the  date  of  sale.  Thus, 
for  both  home  market  and  U.S.  sales  we 
are  using  the  nota  fiscal  date  as  the  date 
of  sale.  We  intend  to  fully  e.xamine  date 
of  sale  during  verification  and  will 
incorporate  our  findings,  as  appropriate, 
in  our  analysis  for  the  final 
determination. 

Export  Price 

We  based  our  calculations  on  EP,  in 
accordance  with  section  772  of  the  Act. 
because  the  subject  merchandise  was 
sold  by  the  producer  or  exporter  directlv 
to  the  first  unaffiliated  purchaser  in  the 
United  States  prior  to  importation. 
Furthermore,  we  calculated  EP  based  on 
packed  prices  charged  to  the  first 
unaffiliated  customers  in  the  United 
States.  We  made  company-specific 
adjustments  as  follows: 

CSN 

We  made  deductions  from  the  starting 
price,  where  appropriate,  for  the 
following  movement  expenses,  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act:  discounts,  foreign  inland 
freight,  international  freight,  and  foreign 
brokerage  and  handling  expenses. 

In  addition,  for  sales  for  which 
payment  has  not  been  received,  we 
recalculated  credit  expenses  using  the 
due  date  of  the  respondent's 
supplemental  submission  (October  1. 
1999).  rather  than  the  date  of  the  first 
response  (August  30.  1999).  Because  it 
is  CSN's  stated  practice  to  charge  late 
payment  fees,  we  imputed  home  market 
interest  revenue  for  sales  on  which 
payment  has  not  yet  been  received.  For 
U.S.  sales,  we  have  reclassified  as 
discounts,  certain  pavments  to  a 
customer  of  CSN.  which  CSN  had 
reported  as  commissions.  A  discount  is 
a  reduction  in  price  to  a  customer,  while 
a  commission  is  a  form  of  payment  for 
services.  Therefore,  the  issue  is  whether 
there  was  one  transaction  between  CSN 
and  the  ultimate  customer  in  which  the 


trading  company  acted  as  a  sales  agent 
for  a  commission,  or  whether  there  were 
two  transactions,  one  in  which  the 
trading  company  bought  from  CSN  and 
received  a  discount  on  the  price  for  that 
initial  sale  and  subsequently  resold  the 
merchandise  to  the  ultimate  purchaser. 
See  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Germanv:  Final 
Results  of  Antidumping  Dutv  Review. 
m  FR  65264.  65277-8  (December  19, 
1995);  Certain  Carbon  Steel  Products 
from  Austria;  Final  Determination  of 
Sales  at  LTF\'.  50  FR  33365  (August  19, 
1985).  We  preliminarily  determined  that 
the  latter  situation  exists  in  the  present 
case. 

USIMINAS/COSIPA 

The  Department  made  deductions 
from  the  starting  price,  where 
appropriate,  for  the  following  movement 
expenses,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act:  foreign  inland 
freight,  international  freight,  and  foreign 
brokerage  and  handling  expenses. 

Normal  Value 

In  order  to  determine  whether  there  is 
a  sufficient  volume  of  sales  in  the  home 
market  to  sen'e  as  a  viable  basis  for 
calculating  N\'  (i.e..  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since 
each  of  the  respondent's  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  was  greater  than 
five  percent  of  its  aggregate  volume  of 
U.S.  sales  for  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  all  respondents. 
Therefore,  we  have  based  .W  on  home 
market  sales  in  the  usual  commercial 
quantities  and  in  the  ordinarv'  course  of 
trade. 

Arm 's  Length  Test 

CSN 

CSN  sold  merchandise  to  an  affiliated 
reseller  (INAL).  CS.N  reported  sales  bv 
INAL  to  unaffiliated  companies,  and 
CSN  did  not  sell  to  any  other  affiliated 
companies.  Therefore,  we  did  not  need 
to  perform  the  arm's  length  test. 

USIMINAS/COSIPA 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
prices  (if  any)  were  excluded  from  our 
analysis  b(;cause  we  considered  them  to 
be  outside  the  ordinarv  course  of  trade. 
See  19  CFR  351.102.  To  test  whether 


these  sales  were  made  dt  arm  s  length 
prices,  we  compared,  on  a  model- 
specific  basis,  the  prices  of  sales  to 
affiliated  and  unaffiliated  customers  net 
of  all  movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99,5  percent  or  more  of  the 
price  to  unaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.463(c).  In  instances  where 
no  price  ratio  could  be  constructed  for 
an  affiliated  customer  because  identical 
merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's  length  prices,  and  therefore, 
excluded  them  from  our  LTFV  analysis. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina.  58  FR  37062,  37077 
(July  9,  1993).  Where  the  exclusion  of 
such  sales  eliminated  all  sales  of  the 
most  appropriate  comparison  product, 
we  made  a  comparison  to  the  next  most 
similar  product. 

Cost  of  Production  (COP)  Analysis 

Based  on  the  cost  allegation  submitted 
by  petitioners  in  the  original  petition, 
the  Department  found  reasonable 
grounds  to  believe  or  suspect  that 
respondents  had  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise,  in 
accordance  with  section  773(b)(2)(A)(i) 
of  the  Act.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  respondents  made  home 
market  sales  during  the  POI  at  prices 
below  their  respective  COPs  within  the 
meaning  of  section  773(b)  of  the  Act. 
See  Initiation  Notice.  The  Department 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  the  Department  calculated 
COP  for  cold-rolled  steel  products  based 
on  the  sum  of  the  cost  of  materials  and 
fabrication  for  the  foreign  like  product, 
plus  amounts  for  home  market  SG&A. 
interest  expenses,  and  packing  costs. 
The  Department  relied  on  the  COP  data 
submitted  by  each  respondent  in  its  cost 
questionnaire  response  except,  as 
discussed  below,  in  specific  instances 
where  the  submitted  costs  were  not 
appropriately  quantified  or  valued. 

CSN 

The  Department  relied  on  CSN's  COP 
and  CV  data  submitted  on  October  4, 
1999,  except  in  the  following  instances: 
(1)  We  revised  its  general  and 
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administrative  (G&A)  expense  rate 
calculation  to  include  non-operating 
expenses  and  to  exclude  all  monetary 
correction  items  except  those  expenses 
related  to  accounts  payable,  and  (2)  we 
revised  its  financial  expense  ratio  to 
include  monetan.'  corrections  for 
financing  losses  and  to  exclude  an  offset 
for  interest  income  from  financial 
operations.  See  Cost  Calculation 
Memorandum,  dated  November  1,  1999. 

USIMINAS/COSIPA 

The  Department  relied  on  USIMEMAS/ 
COSIPA's  COP  and  CV  data  submitted 
on  October  4.  1999,  except  in  the 
following  instances.  ( 1 )  We  revised  its 
submitted  G&A  expense  ratio  to  exclude 
packing  expenses  from  the  cost  of  goods 
sold  used  as  the  denominator  in  the 
calculation  of  the  ratio;  (2)  we  revised 
its  submitted  financial  expense  ratio  to 
include  expenses  for  export  financing 
and  foreign  exchange  losses  related  to 
export  financing  and  exclude  an  offset 
for  foreign  exchange  gains  related  to 
accounts  receivable;  and  (3)  for  COSIPA 
we  adjusted  the  transfer  price  for  iron 
ore  obtained  from  an  affiliated  supplier 
in  accordance  with  the  "major  input" 
rule.  See  Cost  Calculation  Memoranda. 
November  1.  1999. 

B.  Test  of  Home  Market  Prices 

The  Department  compared  the 
weighted-average  COP  for  each 
respondent,  adjusted  where  appropriate 
(see  above),  to  home  market  sales  prices 
of  the  foreign  like  product  as  required 
under  section  773(b)  of  the  Act.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP.  the  Departjnent  examined  whether 
(1)  within  an  extended  period  of  time, 
such  sales  were  made  in  substantial 
quantities;  and  (2)  such  sales  were  made 
at  prices  which  permitted  the  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  On  a  product-specific  basis,  the 
Department  compare.d  the  COP  to  home 
market  pric;es,  less  any  applicable 
movement  charges,  taxes,  billing 
adjustment,  and  discoimts  and  rebates. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2KC)  of  the 
Act,  where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  the 
Department  did  not  disregard  any 
below-cost  sales  of  that  product  because 
we  determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  POI  were  at  prices 
less  than  the  COP.  the  Department 
determined  such  sales  to  have  been 
made  in  "substantial  quantities,"  in 


accordance  with  773(b)(2)(C)(i)  of  the 
Act,  within  an  extended  period  of  time, 
in  accordance  with  section  773(b)(2)(B) 
of  the  Act.  In  such  cases,  because  the 
Department  compared  prices  to 
weighted-average  COPs  for  the  POI  ,  the 
Department  also  determined  that  such 
sales  were  not  made  at  prices  which 
would  permit  recover}'  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
the  Act.  Therefore,  the  Department 
disregarded  the  below-cost  sales. 

Price-to-Price  Comparisons 

We  performed  price-to-price 
comparisons  where  there  were  sales  of 
comparable  merchandise  in  the  home 
market  that  did  not  fail  the  cost  test.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act,  as  well  as  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Act  and  19  CFR 
351.410  of  the  Department's  regulations. 
In  accordance  with  section  773(a)(6)  of 
the  Act,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

Under  section  777A(d)(l )( A)  of  the 
Act,  we  have  broad  authority  to  use  a 
number  of  methodologies  in  calculating 
the  average  prices  used  to  determine 
whether  sales  at  less  than  fair  value 
exist.  More  specifically,  under  section 
351.414(d)(3)  of  the  Department's 
regulations,  the  Department  may  use 
averaging  periods  shorter  than  the  POI 
when  normal  value,  export  price,  or 
constructed  export  price  varies 
significantly  over  the  POI.  In  this  case, 
NV  (in  dollars)  after  January  12,  1999, 
varied  significantly  from  NV  earlier  in 
the  POI,  due  primarily  to  a  significant 
change  in  the  underlying  dollar  value  of 
the  real,  evidenced  by  the  precipitous 
and  large  drop  that  began  in  January 
1999.  As  noted  in  the  currency 
conversion  section  below,  in  late 
January  and  early  February  1999  the  real 
lost  over  40  percent  of  its  value. 
Consequently,  it  is  appropriate  to  use 
two  averaging  periods  to  avoid  the 
possibility  of  a  distortion  in  the 
dumping  calculation.  This  methodology 
is  consistent  with  our  policy  adopted  in 
Stainless  Steel  Plate  in  Coils  from 
Korea,  64  FR  15444,  15452  (March  31, 
1999)  and  Stainless  Steel  Sheet  and 
Strip  from  Korea,  64  FR  30664.  30676 
(June  8,  1999)  (Stainless  Sheet  from 
Korea).  Therefore,  for  all  respondents, 
we  have  used  two  averaging  periods  for 
this  preliminary  determination,  the 
beginning  of  the  POI  through  January' 
12,  1999,  and  January  13.  1999,  through 
the  end  of  the  POI. 


Brazilian  Taxes 

Consistent  with  past  practice,  we 
adjusted  NV  for  the  full  amount  of  IPI 
and  ICMS  taxes  collected  on  the  subject 
merchandise  because  these  are  VAT 
taxes  that  have  a  basis  for  deduction 
according  to  section  773(a)(6)(B)(iii)  of 
the  Act.  We  did  not  deduct  the  Brazilian 
PIS  and  COFINS  taxes  as  suggested  by 
respondents  in  calculating  NV.  Since 
these  taxes  are  levied  on  total  revenues, 
the  taxes  are  not  imposed  directly  on 
the  product  or  its  components. 
Accordingly,  there  is  no  basis  to  deduct 
them  in  the  calculation  of  NV  under 
section  773(a)(6)(B)(iii)  of  the  Act.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Cut-To- 
Lengfh  Carbon  Steel  Plate  from  Brazil. 
63  FR  12744,  12746  (March  16,  1998): 
and  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  "Value:  Certain 
Hot-Rolled  Flat-Rolled  Carbon  Qualitv 
Steel  from  Brazil,  64  FR  38756,  38765 
(July  19,  1999). 

CSN 

For  CSN.  we  based  NV  on  prices  of 
home  market  sales  that  passed  the  cost 
test.  We  made  adjustments  for  billing 
adjustments  and  certain  taxes  as 
discussed  above.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  (net  of  taxes)  pursuant  to  section 
773(a)(6)(B)  of  the  Act.  We  made  COS 
adjustments  for  differences  in  credit, 
interest  revenue,  warranty  expenses, 
and  bank  charges,  where  appropriate. 
We  also  made  adjustments  for  home 
market  inventory  carrying  costs  and 
other  indfrect  selling  expenses,  where 
appropriate,  to  offset  differences 
between  home  market  and  U.S. 
commissions. 

Under  section  776(a)  of  the  Act,  if 
information  is  not  available  on  the 
record,  the  Department  may  use  the 
facts  available.  Section  776(b)  of  the  Act 
provides  that  adverse  inferences  may  be 
used  in  selecting  from  among  the  facts 
available  when  an  interested  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See  also.  Statement  of  Administrative 
Action  (SAA)  accompanying  the  URAA, 
H.R.  Rep.  No.  316.  103d  Cong.,  2d  Sess. 
870  (1994).  We  found  that  the  reported 
amount  of  CSN's  U.S.  commission 
payments  did  not  match  the  amount  of 
commissions  it  described  in  its  narrative 
response;  CSN  described  its 
commissions  as  a  fixed  percentage  of 
the  price,  but  the  amount  reported  often 
differed  from  that  percentage.  In  our 
September  10,  1999  supplemental 
questionnaire,  we  asked  CSN  to  explain 
the  commission  calculations.  In  its 


Federal  Register /Vol.  64,  No.  217/ VVednesdav,  November  10.  1999 /Notices 


61259 


October  4.  1999  .supplemental.  CSN 
allegedly  corrected  the  commissions  in 
its  database.  However,  analysis  of  the 
database  submitted  on  October  4.  1999. 
reveals  that  the  reported  commissions 
still  do  not  follow  the  reported 
methodology.  Consequently,  we  are 
unable  to  determine  whether  the 
reported  commission  amounts  are 
incorrect,  or  whether  the  methodology 
as  described  is  incorrect.  Further,  as  this 
problem  has  been  pointed  out  to  CSN, 
and  CSN  failed  to  correct  the 
discrepancy,  we  conclude  that  CSN  has 
not  cooperated  to  the  best  of  its  ability 
with  respect  to  this  issue.  Therefore,  for 
purposes  of  this  preliminary 
determination,  as  adverse  facts 
available,  if  the  reported  U.S. 
commission  is  greater  than  the  stated 
methodology,  we  are  using  the  reported 
U.S.  commission  amount.  However, 
when  the  reported  amount  is  less  than 
or  equal  to  the  stated  methodology,  we 
are  adjusting  the  U.S.  commission  to  the 
stated  methodology. 

An  affiliated  reseller  of  CSN  reported 
its  downstream  sales  made  in  the  home 
market  and  the  related  COM.  However, 
the  reported  COM  has  not  been 
segregated  between  variable  and  fixed 
costs.  Consequently,  using  the  cost  data 
as  reported,  we  are  unable  to  calculate 
an  adjustment  for  the  physical 
differences  in  merchandise.  Therefore, 
as  facts  available,  wherever  CSN  and  the 
reseller  sold  identical  products  we 
replaced  the  reseller's  variable  COM 
(VCOM)  widi  CSN's  VCOM.  In  those 
instances  where  the  reseller  sold  unique 
products  we  calculated  a  weighted- 
average  percentage  of  the  variable  cost 
to  the  total  COM  for  CSN.  Then,  we 
applied  the  result  to  the  total  COM 
reported  by  the  affiliated  reseller  to 
attain  the  reseller's  VCOM.  We  used  this 
calculated  VCOM  to  determine  the 
adjustment  to  normal  value  related  to 
the  physical  differences  in  merchandise. 

USIMINAS/COSIPA 

For  USIMINAS/COSIPA  we  based  NV 
on  prices  of  home  market  sales  that 
passed  the  cost  test.  We  made 
deductions  for  billing  adjustments, 
discounts,  taxes,  and  rebates.  We  made 
deductions,  where  appropriate,  for 
inland  freight  and  inland  insurance, 
pursuant  to  section  773(a)(6)(B)  of  the 
Act.  We  note  that  the  deduction  for 
inland  freight  should  be  net  of  VAT 
taxes.  However,  while  we  have 
requested  this  information,  we  did  not 
receive  it  in  time  for  this  preliminary 
determination.  Consequently,  we  have 
estimated  an  amount  for  VAT  paid  on 
inland  freight  and  deducted  the 
estimated  VAT  from  the  reported 
amounts.  We  made  COS  adjustments  for 


imputed  credit  expense,  interest 
revenue,  and  warranties. 

For  home  market  sales  on  which 
payment  has  not  been  received, 
USIMINAS/COSIPA  stated  that  they 
used  October  1 .  1999,  as  a  surrogate 
payment  date.  However,  analysis  of  the 
database  indicates  that  COSIPA  used  the 
date  of  the  first  submission.  Section 
776fb)  of  the  Act  provides  that  the 
Department  may  use  the  facts  available 
when  necessar\-  information  is  not  on 
the  record.  Therefore,  in  accordance 
with  section  776(a)  we  must  use  facts 
available  as  facts  available,  we 
recalculated  credit  expenses  for  COSIPA 
for  sales  for  which  payment  has  not 
been  received  using  the  due  date  of  tfa^ 
respondents  supplemental  submission 
(October  1 .  1999).  rather  than  the  date 
of  the  first  submission.  Because  it  is 
standard  practice  for  the  respondents  to 
charge  late  payment  fees,  we  imputed 
home  market  interest  revenue  for 
COSIPA  for  sales  on  which  payment  has 
not  been  received. 

Also,  we  have  recalculated  home 
market  credit  expenses  so  that  credit 
expenses  for  all  sales  are  based  on 
prices  net  of  taxes  and  billing 
adjustments. 

USIMINAS  made  home  market  sales 
based  on  both  actual  and  theoretical 
weight.  U.S.  sales  were  all  made  on 
actual  weight.  For  USIMINAS"  home 
market  sales  made  based  on  theoretical 
weight,  USIMINAS  did  not  provide  a 
conversion  factor  to  adjust  the 
applicable  weight,  prices,  and 
adjustments  for  these  sales  to  an  actual 
weight  basis,  for  proper  comparison  to 
other  home  market  sales  and  to  U.S. 
sales.  As  facts  available,  we  have 
applied  a  theoretical  to  actual  weight 
cold-rolled  steel  conversion  factor  from 
the  public  file  of  Certain  Cold-Rolled 
and  Corrosion-Resistant  Carbon  Steel 
Flat  Products  from  Korea;  Fifth 
Administrative  Review.  A  copv  of  this 
factor  was  submitted  on  the  record  of 
the  instant  case  by  petitioners  on 
October  8.  1999  For  all  home  market 
theoretical  weight  sales,  we  multiplied 
the  reported  quantity  by  this  factor  and 
divided  the  reported  prices  and 
adjustments  by  this  factor.  We  will 
review  this  topic  at  verification,  and  for 
purposes  of  the  final  determination,  we 
will  look  at  any  information  that  may 
make  this  conversion  more  accurate. 

Affiliated  resellers  of  USMINAS/ 
COSIPA  reported  their  downstream 
sales  made  in  the  home  market  and  the 
related  COM.  However,  the  reported 
COM  has  not  been  segregated  between 
variable  and  fixed  costs.  Consequendv. 
using  the  cost  data  as  reported,  we  are 
unable  to  calculate  an  adjustment  for 
the  physical  differences  in  merchandise. 


Therefore,  as  facts  available,  wherever 
USIMINAS/COSIPA  and  the  reseller 
sold  identical  products  we  replaced  the 
resellers'  VCOM  with  USIMINAS/ 
COSrPA's  VCOM,  In  those  instances 
where  the  resellers  sold  unique 
products  we  calculated  a  weighted- 
average  percentage  of  the  variable  cost 
to  the  total  COM  for  USIMINAS/ 
COSEPA.  Then  we  applied  the  result  to 
the  total  COM  reported  by  the  affiliated 
resellers  to  attain  the  resellers  variable 
COM.  We  used  the  revised  VCOMs  to 
determine  the  adjustment  to  normal 
value  related  to  the  physical,  differences 
in  merchandise. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Section  773  A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  to  convert  foreign  currencies  into 
U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  The  Department 
considers  a  "fluctuation"  to  exist  when 
the  daily  exchange  rate  differs  from  the 
benchmark  rate  by  2.25  percent  or  more. 
The  benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  generally  substitute 
the  benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
(An  exception  to  this  rule  is  described 
below.)  Further,  section  773A(b)  of  the 
Act  directs  the  Department  to  allow  a 
60-day  adjustment  period  when  a 
currency  has  undergone  a  sustained 
movement.  A  sustained  movement 
occurs  when  the  weekly  average  of 
actual  daily  rates  exceeds  the  weekly 
average  of  benchmark  rates  by  more 
than  five  percent  for  eight  consecutive 
weeks.  (For  an  explanation  of  this 
method,  see  Policy  Bulletin  96-1: 
Currency  Conversions  (61  FR  9434. 
March  8,  1996).)  Such  an  adjustment 
period  is  required  only  when  a  foreign 
currency  is  appreciating  against  the  U.S. 
dollar. 

Our  preliminar>'  analysis  of  dollar- 
real  exchange  rates  show  that  the  real 
declined  rapidly  in  early  1999,  losing 
over  40  percent  of  its  value  in  January 
1999.  when  the  Brazilian  govenunent 
ended  its  exchange  rate  restrictions.  The 
decline  was,  in  both  speed  and 
magnitude,  many  times  more  severe 
than  any  change  in  the  dollar-real 
exchange  rate  during  recent  years,  and 
it  did  not  rebound  significantly  in  a 
short  time.  As  such,  we  preliminarily 
determine  that  the  decline  in  the  real 
during  January  1999  was  of  such 
magnitude  that  the  dollar-real  exchange 
rate  cannot  reasonably  be  viewed  as 
having  simply  fluctuated  at  that  time, 
i.e.,  as  having  experienced  only  a  - 


momentan'  drop  in  value  relative  to  the 
normal  benchmark.  We  preliminarily 
find  that  there  was  a  large,  precipitous 
drop  in  the  value  of  the  real  in  relation 
to  the  U.S.  dollar  in  January  1999. 

We  recognize  that,  following  a  large 
and  precipitous  decline  in  the  value  of 
d  currency,  a  period  may  exist  wherein 
it  is  unclear  whether  further  declines 
are  a  continuatir)n  of  the  large  and 
precipitous  decline  or  merely 
fluctuations  Under  the  circumstances  of 
this  case,  such  uncertainty  may  have 
e.xisted  follow'ing  the  large,  precipitous 
drop  in  January  1999.  Thus,  we  devised 
a  methodology  for  identifv'ing  the  point 
following  a  precipitous  drop  at  which  it 
IS  reasonable  to  presume  that  rates  were 
merely  fluctuating.  Beginning  on 
Januarv  13.  1999.  we  used  only  actual 
daily  rates  until  the  daily  rates  were  not 
more  than  2.25  percent  below  the 
average  of  the  20  previous  daily  rates  for 
five  consecutive  days.  At  that  point,  we 
determined  that  the  pattern  of  daily 
rates  no  longer  reasonably  precluded  the 
possibility  that  they  were  merely 
"fluctuating."  (Using  a  20-day  average 
for  this  purpose  provides  a  reasonable 
indication  that  it  is  no  longer  necessary 
to  refrain  from  using  the  normal 
methodology,  while  avoiding  the  use  of 
daily  rates  exclusively  for  an  excessive 
period  of  time. J  Accordingly,  from  the 
first  of  these  five  days,  we  resumed 
classifying  daily  rates  as  "fluctuating" 
or  "normal"  in  accordance  with  our 
standard  practice,  except  that  we  began 
with  a  20-day  benchmark  and  on  each 
succeeding  day  added  a  daily  rate  to  the 
average  until  the  normal  40-day  average 
was  restored  as  the  benchmark.  See 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand,  64  FR  56759,  56763, 
October  21. 1999. 

Applying  this  methodology  in  the 
instant  case,  we  used  daily  rates  from 
January  13.  1999  through  March  4.  1999. 
We  then  resumed  the  use  of  our  normal 
methodology  through  the  end  of  the 
period  of  investigation  (March  31. 
1999),  starting  with  a  benchmark  based 
on  the  average  of  the  20  reported  daily 
rates  on  March  5,  1999. 

Critical  Circumstances 

On  June  10.  1999.  petitioners  alleged 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  cold- 
rolled  steel  from  Brazil  In  accordance 
with  19  CFR  351.206(c)(2)(i).  since  this 
allegation  was  filed  at  least  20  days 
prior  to  the  preliminary'  determination, 
the  Department  must  issue  its 
preliminary  critical  circumstances 


determination  no  later  than  the 
preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
critical  circumstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  there  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  know  n  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Moreover,  in  determining 
whether  there  is  a  reasonable  basis  to 
believe  or  suspect  that  an  importer 
knew  or  should  have  known  that  there 
was  likely  to  be  material  injury  by 
reason  of  dumped  imports,  the 
Department  may  look  to  the  preliminary 
injury  determination  of  the  ITC. 

History  of  Dumping  or  Importer 
Knowledge 

To  determine  whether  there  is  a 
history  of  dumping  of  the  subject 
merchandise,  the  Department  normally 
considers  evidence  of  an  existing 
antidumping  duty  order  in  the  United 
States  or  elsewhere  to  be  sufficient.  The 
Department  found  that  Mexico  has  in 
force  an  antidumping  duty  order  on 
cold-rolled  steel  from  Brazil,  and 
therefore  determined  that  there  is  a 
history  of  dumping  and  material  injury 
by  reason  of  dumped  imports  of  the 
subject  merchandise.  Since  we  have 
found  a  history  of  dumping  causing 
material  injury  with  respect  to  Brazil, 
there  is  no  need  to  examine  importer 
knowledge. 

Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  time  period,"  the  Department 
ordinarily  basis  its  analysis  on  import 
data  for  at  least  three  months  preceding 
(the  "base  period")  and  following  (the 
"comparison  period")  the  filing  of  the 
petition.  Pursuant  to  19  CFR 
351.206(h)(2),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  during  the  base  period, 
we  will  not  consider  the  imports  to  have 
been  "massive".  In  addition,  the 
regulations  allow  for  the  adjustment  of 
the  base  and  comparison  periods  where 
the  availability  of  the  :lata  and  the 
commercial  realities  of  the  marketplace 
so  dictate.  Additionally,  as  stated  in  the 
Department's  regulations,  at  section 
351.206(i).  if  the  Secretary  finds  that 


importers,  exporters,  or  producers  had 
reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time. 

In  this  case  petitioners  argue  that 
importers,  exporters  or  producers  of 
Brazilian  cold-rolled  steel  had  reason  to 
believe  that  an  antidumping  proceeding 
was  likely  before  the  filing  of  the 
petition.  The  Department  examined 
whether  conditions  in  the  industry  and 
published  reports  and  statements 
provide  a  basis  for  inferring  knowledge 
that  a  proceeding  was  likely.  We 
considered  other  sources  of  information 
including  press  reports  in  late  1998 
regarding  rising  imports  and  the 
likelihood  of  antidumping  action 
against  imports  of  cold-rolled  steel.  We 
find  that  such  press  reports,  particularly 
in  October  and  November  1998,  are 
sufficient  to  establish  that  by  the 
beginning  of  November  1998,  importers, 
exporters,  or  producers  knew  or  should 
have  known  that  a  proceeding  was 
likely  concerning  cold-rolled  products 
from  Brazil.  See  Preliminary  Analysis 
Memoranda,  dated  November  1,  1999 
(Preliminar\'  Analysis  Memoranda). 
Accordingly,  we  examined  the  increase 
in  import  volumes  from  January — 
October  1998  as  compared  to  November 
1998-August  1999,  the  maximum 
period  for  which  we  had  reliable  data  in 
this  case,  and  found  that  company- 
specific  export  shipment  data  shows  an 
increase  of  more  than  100  percent  in 
exports  fi-om  USIMINAS/COSIPA  and  a 
decrease  in  exports  from  CSN.  See 
Preliminary  Analysis  Memoranda. 
Therefore,  pursuant  to  section  733(e)  of 
the  Act  and  section  351.206(h)  of  the 
Department's  regulations,  we 
preliminarily  determine  that  there  have 
been  massive  imports  of  cold-rolled 
steel  from  USIMINAS/COSIPA  over  a 
relatively  short  period  of  time. 

We  have  also  analyzed  the  issue  of 
critical  circumstances  for  companies  in 
the  "all  others"  category.  Our 
conclusions  regarding  the  history  of 
dumping  with  respect  to  any  such 
companies  are  identical  to  our 
conclusions  on  this  issue  for  the 
individually  examined  respondents. 
Similarly,  we  conclude,  for  the  reasons 
stated  above,  that  such  importers  knew 
or  should  have  known  that  a  proceeding 
was  likely  as  of  November  1999.  With 
regard  to  the  issue  of  massive  imports, 
in  accordance  with  our  current  practice 
(See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Japan,  64  FR  24329, 
24335  (Mav  6,  1999)),  we  first 
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considered  the  import  data  of  the 
mandatorv  respondents.  In  this  case,  we 
found  massive  imports  for  one 
respondent,  based  on  an  increase  in 
imports  of  more  than  100  percent,  but 
not  massive  imports  for  the  other.  We 
also  considered  whether  U.S.  customs 
data  would  permit  the  Department  to 
analyze  imports  of  subject  merchandise. 
However,  that  data  includes  products 
not  subject  to  this  investigation. 
Therefore,  it  is  not  appropriate  to  base 
our  critical  circumstances  determination 
on  that  data.  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Germany.  64  FR  30710.  30728  ()une  8. 
1999)).  Under  these  circumstances, 
while  we  normally  do  not  consider  the 
relative  volumes  of  imports  from 
respondents,  we  considered  that  the 
respondent  with  massive  imports 
accounts  for  a  larger  volume  of  imports 
than  the  respondent  that  did  not  have 
the  massive  imports.  Based  on  these 
facts,  we  find  that  there  were  massive 
imports  from  the  uninvestigated 
companies.  Thus  we  preliminarily  find 
critical  circumstances  with  respect  to 
companies  in  the  "all  others"  category-. 

Accordingly,  we  preliminary 
determine  that  critical  circumstances 
exist  for  USIMINAS/COSIPA  and  for 
companies  in  the  'all  others  category" 
but  not  for  CSN. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act.  we  will  verif\'  all  information 
relied  upon  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  US 
Customs  Ser\'ice  to  suspend  liquidation 
of  all  entries  of  cold-rolled  steel 
products  from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption:  (1)  For  CSN,  on  or  after 
the  date  of  publication  of  this  nodce  in 
the  Federal  Register:  and  (2)  for 
USIMINAS/COSIPA  and  all  others,  on 
or  after  the  date  90  days  prior  to  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  We  will  instruct  the 
U.S.  Customs  Service  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amount  by 
which  the  NV  exceeds  the  EP.  as 
indicated  in  the  chart  below.  These 
instructions  suspending  liquidation  will 
remain  in  effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter  manufacturer 

Weighted-av- 
erage margin 
(in  percent) 

CSN 

USIMINAS/COSIPA  

51.24 
40  65 

All  Others    

42  97 

Internationa]  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  antidumping 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threatening 
materia!  injurs-  to.  the  U.S  industrv. 
The  deadline  for  that  ITC  determination 
is  the  later  of  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary-  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summar\'  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act. 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230.  at 
a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretar>-  for 
Import  Administration.  US  Department 
of  Commerce.  Room  1870.  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  the 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief 


See  19  CFR  351, 310(c).  We  intend  to 
make  our  final  determination  no  later 
than  75  days  after  the  date  of  issuance 
of  this  notice. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  November  1.  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-29460  Filed  11-9-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-821-810] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Cold- 
Rolled  Flat-Rolled  Cart>on-Oualrty  Steel 
Products  From  the  Russian  Federation 

AGENCY:  import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  in.  1999. 
FOR  FURTHER  INFORMATtON  CONTACT: 
.Michael  Panfeld  (Severstal).  Maria 
Dybczak  (NISCO),  or  Rick  lohnson. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230;  telephone:  (202)  482-0172. 
(202) 482-5811,  and  (202) 482-3818, 
respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  Ianuar>'  1.  1995, 
the  effective  date  of  the  amendments 
made  tn  the  .\ct  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(1998). 

Preliminary-  Determination 

We  prelimmanh  determine  that  cold- 
rolled  flat-rolled  c.artK)n-quality  steel 
products  ("cold-rolled  steel")  from  the 
Russian  Federation  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value  f'LTF\'"),  as 
provided  in  section  733  of  the  Act.  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  "Suspension  of 
Liquidation  "  section  of  this  notice. 

Case  Histor>' 

This  investigation  was  initiated  on 
lune  21,  1999.  See  Initiation  of 
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Antidumpini>  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Argentina, 
Brazil,  the  People's  Republic  of  China, 
Indonesia.  Japan,  the  Russian 
Federation,  Slovakia.  South  Africa, 
Taiwan.  Thailand.  Turkey,  and 
Venezuela.  64  FR  34194  (June  25,  1999). 
Since  the  initiation  of  this  investigation 
the  following  events  have  occurred; 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  Clctober  1999.  the  Department 
received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarif\'ing  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini, 
November  1.  1999  [Scope 
Memorandum]  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  comments.  There  are  several 
scope  exclusion  requests  for  products 
which  are  currentlv  covered  by  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminarv 
determination:  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  t>ee  Scope 
Memorandum. 

On  lune  21.  1999.  the  Department 
requested  comments  from  petitioners 
and  respondents  regarding  the  criteria  to 
be  used  for  model  matching  purposes. 
Petitioners,  as  well  as  numerous 
respondents  in  many  of  the  concurrent 
cold-rolled  sterl  investigations, 
submitted  comments  on  proposed 
model  matching  criteria  on  June  28. 
1999 

On  lune  22.  1999.  thf  Department 
issued  Secti(m  A  of  its  antidumping 
questionnaire  to  the  Embassy  of  the 
Russian  Federation,  as  well  as  courtesy 
copies  to  the  following  possible 
producers/ exporters  of  subject 
merchandise;  AmurSteel,  Novo  Lipetsk 
Met  Kombinat  CNISCO"), 
Magnitogorskiv  Kalibrovochniy  Zavod 
{■"MKZ").  Magnitogorskiy 
Metallurgischeskiy  Kombinat  ("MMK"), 
Mechel.  Novosibprokat  [oint-Stock  Co., 
JSC  Severstal  ("Severstal"),  St. 
Petersburg  Steel  Rolling  Mill,  and 
Volgograd  Steel  Works  ("Red  October"). 

On  luly  1  and  luly  13.  1999,  we 
received  section  A  questionnaire 
responses  from  Severstal  and  NISCO. 
On  lulv  2,  1999.  MMK  submitted  a  letter 
stating  that  it  would  not  participate  in 
the  Department's  investigation.  On  fuly 
9.  1999,  the  Department  issued  sections 
C  and  D  of  its  antidumping 
questionnaire  to  Severstal  and  NISCO, 
the  only  Russian  producers  to  fully 


respond  to  the  Department's  section  A 
questionnaire. 

On  July  16,  1999,  the  United  States 
International  Trade  Commission  ("the 
ITC")  made  a  preliminary  finding  of 
threat  of  material  injurv'  with  respect  to 
subject  imports  from  the  Russian 
Federation. 

On  July  20,  1999.  the  Department 
received  a  fax  from  MKZ  stating  that  it 
could  not  produce  and  did  not  export 
subject  merchandise  into  the  United 
States.  On  July  28.  1999,  the  Department 
issued  a  letter  to  both  NISCO  and  the 
Ministry  of  Trade  of  the  Russian 
Federation  requesting  that  the  company 
resubmit  its  July  1  and  19,  1999 
responses  to  section  A  of  the 
questionnaire  in  a  manner  conforming 
to  the  Department's  instructions.  On 
July  29,  1999,  in  response  to  NISCO's 
request,  we  issued  an  additional  letter 
detailing  those  interested  parties  to 
whom  NISCO  was  required  to  serve.  On 
July  30,  1999,  in  response  to  a  fax  from 
NISCO,  we  issued  a  third  letter 
instructing  the  company  with  regard  to 
re-submission  of  its  response  to  section 
A  of  the  questionnaire.  NISCO 
resubmitted  its  questionnaire  response 
to  section  A  on  August  9,  1999.  In 
addition,  on  August  1 1 .  1999.  NISCO 
submitted  a  statement  requesting  and 
explaining  why  certain  information 
should  be  treated  as  business 
proprietary  information. 

Petitioners  filed  comments  on 
Severstal's  and  NISCO's  section  A 
questionnaire  responses  on  August  3, 
11,12  and  19,  1999.  We  issued 
supplemental  questionnaires  for  section 
A  to  Severstal  and  NISCO  on  August  24, 
1999.  and  received  NISCO's  and 
Severstal's  responses  on  September  13 
and  14,  1999,  respectively.  On  August 
30,  1999,  we  received  responses  to 
sections  C  and  D  of  the  questionnaire 
from  Severstal  and  NISCO.  Petitioners 
filed  comments  on  Severstal's  and 
NISCO's  section  C  and  D  questionnaire 
responses  on  September  7.  8.  9  and  10, 
1999.  We  issued  supplemental 
questionnaires  for  sections  C  and  D  to 
NISCO  and  Severstal  on  September  10. 
1999,  and  received  responses  to  these 
supplemental  questionnaires  on 
September  29  and  October  4.  1999. 
respectively.  We  received  additional 
comments  from  petitioners  on  NISCO's 
section  C  and  D  supplemental 
questionnaire  responses  on  October  8, 
1999.  On  October  11,  1999.  NISCO 
provided  updated  usage  factor 
information.  Although  this  information 
has  been  filed  too  close  to  the  date  of 
our  preliminary  determination  to  allow 
the  Department  to  fully  review  this 
additional  submission,  we  will  consider 
this  information  for  the  final 


determination.  On  October  12.  1999.  we 
issued  an  additional  supplemental 
questionnaire  to  both  vSeverstal  and 
NISCO,  On  October  27,  1999.  NISCO 
submitted  its  response  to  the  additional 
supplemental  questionnaire.  On  the 
same  date,  petitioners  submitted 
comments  on  NISCO's  submission. 
Because  NISCO's  supplemental  was 
submitted  too  close  to  the  date  of  this 
determination,  the  Department  will  not 
consider  NISCO's  response  for  the 
purposes  of  this  preliminary 
determination;  however,  the  Department 
will  consider,  if  appropriate.  .NISCO's 
supplemental  submission  for  the  final 
determination. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils.  0,5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4,75  mm  in 
thickness  having  a  width  that  is  0,5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or.  if  of  a  thickness 
of  4,75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  have  been  "worked 
after  rolling") — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels,  IF  steels  are  recognized  as  low- 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS").  are  products  in  which:  (1) 
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iron  predominates,  by  weight,  over  each 

of  the  other  contained  elements:  (2)  the 

carbon  content  is  2  percent  or  less,  by 

weight,  and;  (3)  none  of  the  elements' 

hsted  below  exceeds  the  quantity,  by 

weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 

2.2,5  percent  of  silicon,  or 

1 .00  percent  of  copper,  or 

0.50  percent  of  aluminum,  or 

1.25  percent  of  chromium,  or 

0.30  percent  of  cobalt,  or 

0.40  percent  of  lead,  or 

1.25  percent  of  nickel,  or 

0.30  percent  of  tungsten,  or 

0.10  percent  of  molybdenum,  or 

0.10  percent  of  niobium  lalso  called 

( olumbium),  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

.•\11  products  that  meet  the  written 
physical  description,  and  in  which  the 


Element  ... 
Weight  % 


chemistrv-  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  .SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Bail  bearing  steels,  as  defined  in  the 

HT.SUS; 

•  Tool  steels,  as  defined  in  liie  HTSUS; 

•  Silicn-manganese  steel,  as  defined  in 

the  HTSUS: 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceedinc  2  25  percent: 

Chemical  Composition 


Ail  products  Iproprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507); 

Silicon-electrical  steels,  as  defined  in 
the  HTSUS.  that  are  not^grain- 
oriented  and  that  have  a  silicon 
level  less  than  2.25  percent,  and 

(a)  fijlly-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil 
(001  inches),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0.085  watts/pound  per  mil 
(.001  inches): 

Certain  shadow  mask  steel,  which  is 
aluminum  killed  cold-rolled  steel 
coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


C 
<0.002% 


Certain  fiapper  vaWe  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 
istics: ° 
Thickness:  <1.0  mm 
Width:  <152  4  mm 


Chemical  Composition 


Element 
Weight  °< 


C 
0.90-1.05 


Si 
0.15-0.35 


Mn 
0.30-0.50 


P 
<0.03 


S 
<0.006 


Mechanical  Proper". e; 


Tensile  Strength 
Hardness  


<162  Kgf/mm2 

<475  Vickers  hardness  number 


Physical  Properties 


Flatness 


<0.2%  of  nominal  strip  width 


Microstructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  uniform  tempered  martensite. 

NON-METALLIC  iNCLUSiQN 


Sulfide  Inclusion 
Oxide  Inclusion  ., 


Area  Per- 
centage 


<0.04 
<0.05 


Compressive  Stress:  10  to  40  Kgf/mm^. 


Surface  Roughness 


Ttiickness  (mm) 

t  <  0  209     

0  209  <  t  <  0.310  S^^Z 

0.310  <  t  <  0  440 !.!!!."!!!." 

0  440  <  t  <  0  560  


Roughness 
(urn) 


Rz<0.5 
Rz<0.6 
Rz<0.7 
Rz<0.8 
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Surface  Roughness— Continued 


Thickness  (mm) 


0  560  <  t 


Cprtain  ultra  thin  gauge  steel  strip,  which  meets  the  following  characteristics: 

Thi(  kilt's-,:  <  0.100  mm  +1-7% 

Width    100  to  hl)()  mm 

Chemical  Composition 


Element    , 
Weight  % 


C 

<0.07 


Mn 
0.2-0.5 


P 
<0.05 


S 

<0.05 


Al 
<0.07 


Roughness 

(Mm) 


Rz<1.0 


Balance 


Hardness    , 

Total  Elongation 
Tensile  Strength 


MECHANICAL  PRGPE.RTiES 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 


Surlace  Finish  

Camber  -in  2  0  m)  , 

Flatness  (m  2  0  m)  

Edge  Burr         

Coil  Set  (in  1  0  m)  t. 


Physical  Properties 


<0.3  micron 

<3.0  mm 

<0.5  mm 

<0.01  mm  greater  trian  thickness 

<75.0  mm 


Certain  silit  on  steel,  which  meets  the  following  characteristics: 
Thickness;  0  024  inches  +/-.0015  inches 

Width:  3.^  to  4.'i  5  inches 


Chemical  Composition 

Elpment                        

c 

0.0O4 

Mn 
0.4 

P 
0.09 

S 

0.009 

1 

Si 

0  65 

Al 
0.4 

Mm   Weight  'o     

Max  Weight  =o 



Hardness 


MECHANICAL  Properties 


B  60-75  (AIM  65) 


5   nches" 


Finish     

Gamma  Crown 

Flatness  

Coating  

Camber  {m  any  10  feet) 
Coil  Size  I  D    


Physica^  Properties 


Smooth  (30-60  microinches) 

0  0005  inches,  start  measunng  '  ^  mch  from  siit  edge 

20  l-UNIT  max 

C3A-08A  max  iA2  coating  acceptable) 

Vi6  inch 

20  inches 


Core  Loss  (1  5T  60  Hzi  NAAS 
Permeability  0  5T  60  Hz)  NAAS 


Magnetic  Properties 


3.8  Watts/Pound  max, 
1 700  gauss/oersted  typical 
1500  minimum 


Certain   aperture   mast;   steel,   which  has  an  ultra-flat  surface  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0  025  t(i  0  245  mm 
Width:  381-1000  mm 

Chemical  Composition 


Element  C  N  j  Al 

Weight  % <0  01  0.004  to  0.007  :  <0.007 
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Certain 


mil 


black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  foUowing  characteristics: 

C-iEMiCAL  Composition 


Element  

Mm  Weight  %  . 
'."ax.  Weight  % 


C 
0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0.023  (Aiming  0.018 
Max.) 


Si 
0.03 


Al 

0.03 

0.08  (Aiming  0.05) 


As 

0.02 


Cu 
0.08 


N 

0003 

(Aiming  0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0  000039  inches) 

and  mciusuin  yrmips  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Troatnipnt  as  follows: 

The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Extra  Bright 


Roughness.  RA  microinches 
(micrometers) 


Aim 


5  (0.1) 


Min. 


0(0) 


Max. 


7  (0.2) 


Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element       

Mm   Weight  % 
Max  Weight  == 

C 

0.02 

0  06 

Mn 

0.20 

0  40 

P 
0.02 

s 

0.023     A,r-^:ng 

0.018  Max.; 

Si 

0.03 

A! 

0.03 

0.08  (Aiming 

0.05) 

As 

0.02 

Cu 

0.08 

B 

N 

0.003 

0.008  (Aiming 

0.005) 

Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Treatment  as  follows: 

The  surface  finish  shall  he  fr-e  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Stone  Finish 


Roughness,  RA  Microinches 
(Micrometers) 


Aim 


16  (0.4) 


MIn. 


Max. 


8  (0.2)    I    24  (0.6) 


•  Certain   "hlued  steel"  coil  (also  know  as   "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0.38 

mm  X  940  mm  x  coil,  and  with  a  bright  finish: 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  foUowinj,  ;  naracteristics: 

Thickness  (nominal):  >0  019  inches 
Width:  35  to  60  inches 

Chemical  Composition 


Element  

Max.  Weight  % 
Min,  Weight  %  . 


•  Certain  band  saw  steel,  which  meets  the  follL.'Wuif;  cnajacteristics: 
Thickness:  <1  31  mm 
Width:  <80  mm 


Element  ... 
Weight  % 


1,2  to  1  3 


0.15  to  0,35 


Chemical  Composition 


Mn 
0,20  to  0.35 


P 
<0.03 


S 
<0.007 


Cr 
0.3  to  0.5 


Ni 
^.25 


Other  properties: 

Carbide:  fully  spheroidized  having 
>80%  of  carbides,  which  are  <n,On,< 
mm  and  uniformh  dispersed 


Surface  hnish:  bright  finish  free  from 
pits,  scratches,  rust,  cracks,  or 
seams 

Smooth  edges 


Edge  camber  (in  each  300  mm  of 
length):  <7  mm  arc  height 

Cross  bow  (per  inch  of  width):  0.015 
mm  max. 
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7209.16.0060 
7209.17.0030 
7209.17.0090 
7209.18.1560 
7209.18.6000 


The  merchandise  subject  to  this 
investigation  is  typically  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000.  7209  16.0030. 

7209  16.0090, 

7209.17  0060, 

7209.18.1530. 

7209.18.2550 

7209.25  0000. 
7209.26.0000.  7209.27.0000. 
7209.28.0000.  7209.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.23.1500,  7211.23.2000. 
7211.23.3000,  7211.23.4500, 
7211.23.6030,  7211.23.6060, 
7211.23.6085,  7211.29.2030, 
7211.29.2090,  7211.29.4500, 
7211.29.6030.  7211.29.6080, 
7211.90.0000,  7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7225.19.0000,  7225.50.6000. 
7225.50.7000.  7225.50.8010, 
7225.50.8085.  7225.99.0090, 
7226.19.1000.  7226.19  9000, 
7226.92.5000,  7226.92.7050, 
7226.92.8050.  and  7226.99.0000 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
October  1,  1998  dirouglf  March  31, 
1999 

Facts  Available 

Section  776(a)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
mformation  in  a  timely  manner  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Pursuant  to 
section  782(e),  the  Department  shall  not 
decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  mformation 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  c;annot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination:  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 


NISCO 

Section  776(a)(2)(B)  of  the  Act 
requires  the  Department  to  use  facts 
available  when  a  party  does  not  provide 
the  Department  with  information  by  the 
established  deadline  or  in  the  form  and 
manner  requested  by  the  Department. 

Based  on  NISCO's  responses  to 
section  D  of  the  Department's 
questionnaire,  we  preliminarily  find 
that  the  company  did  not  report  model- 
specific  usage  factors  consistent  with 
the  Department's  matching  criteria  in 
the  original  and  supplemental 
questionnaires.  NISCO  explained  that 
its  accounting  system,  based  on  product 
codes,  prevented  the  company  from 
reporting  usage  factors  on  the  model- 
specific  basis  required  by  the 
Department.  Because  the  evidence  on 
the  record  indicates  that  NISCO's 
product  codes  have  no  relation  to 
separately  identifiable  models  based  on 
the  Department's  matching  criteria,  the 
Department  would  onlv  be  able  to  use 
NISCO's  usage  factors  if  NISCO  had 
provided  sufficient  narrative 
explanation  and/or  supporting 
documentation  which  would  allow  the 
Department  to  adjust  the  information  on 
the  record.  However,  NISCO  failed  to 
provide  any  narrative  explanation  or 
supporting  documentation  with  regard 
to  the  methodology  used  in  calculating 
the  reported  usage  factors  in  time  for  the 
Department  to  evaluate  it  for  this 
preliminary  determination.  Without 
information  regarding  how  these  usage 
factors  were  calculated,  we  were  unable 
to  determine  how  to  adjust  the  reported 
usage  factors  to  conform  to  the 
Department's  requirement  that  reported 
usage  factors  which  reflect  unique, 
model-specific  factors  of  production 
Therefore,  we  find  that  the  application 
of  facts  available  for  NISCO's  dumping 
margin  is  appropriate  for  the 
preliminary  determination  because:  (1) 
NISCO  has  not  reported  model-specific 
usage  factors,  resulting  in  usage  factors 
which  are  not  accurate  reflections  of  the 
models  to  which  they  relate;  and  (2) 
NISCO  has  failed  to  provide  information 
regarding  its  methodology  for 
calculating  and  reporting  its  usage 
factors.  As  a  result,  the  normal  values 
calculated  from  NISCO's  reported  usage 
factors  cannot  serve  as  a  reliable  basis 
for  reaching  a  preliminary 
determination  (see  section  782(e)(3)  of 
the  Act)  and  we  have  instead  relied  on 
facts  available  for  the  purpose  of 
assigning  a  dumping  margin  to  NISCO 
for  this  preliminary  determination. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 


comply  with  the  Department's  requests 
for  information.  See  also  Statement  of 
Administrative  Action  accompanying 
the  URAA.  H.R.  Rep.  No.  316.  Vol.  1, 
103d  Cong.,  2d  Sess.  870  (1994)(SAA). 
As  noted  in  the  case  history.  NISCO,  a 
pro  se  company,  has  submitted 
responses  to  the  questionnaires  issued 
bv  the  Department,  including  detailed 
responses  to  sections  A  (general 
information)  and  C  (U.S.  sales 
information),  and  has  sought  guidance 
from  the  Department  relating  to  various 
aspects  of  this  investigation  {see  "Case 
History"  section  above).  In  addition,  as 
we  noted  above,  NISCO  has  stated  for 
the  record  that  the  company's 
accounting  system  does  not  record 
production  expenses  based  on  the 
Department's  model-match  criteria,  but 
instead  records  factors  of  production  on 
a  much  broader  basis.  Therefore,  we 
preliminarily  find  that  the  evidence  on 
the  record  at  this  time  is  not  sufficient 
to  conclude  that  NISCO  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
abilitv  to  comply  with  the  Department's 
requests  for  information  and,  therefore, 
the  application  of  adverse  facts  available 
under  section  776(b)  of  the  Act  is  not 
warranted. 

Because  there  is  a  single  calculated 
margin  obtained  in  the  course  of  this 
investigation,  that  of  respondent 
Severstal,  we  have  assigned  Severstal's 
rate  of  177.59  percent  to  NISCO  as  the 
facts  available  rate.  We  note  that,  due  to 
our  reliance  on  a  calculated  margin  as 
facts  available  for  NISCO.  the 
corroboration  requirement  of  section 
776(c)  of  the  Act  does  not  apply. 

Severstal 

We  have  applied  partial  facts 
available  with  regard  to  two  factors  of 
production  reported  by  Severstal.  First. 
Severstal  did  not  provide  a  detailed 
listing  of  usage  rates  for  the  factor  of 
production  it  termed  "recycled 
materials."  Because  Severstal  did  not 
report  specific  usage  factors  for  each  of 
its  "recvcled  materials,"  the  Department 
is  unable  to  value  these  materials 
precisely.  Thus,  for  purposes  of  this 
preliminary*'  determination,  we  have 
valued  recycled  materials  using  steel 
scrap  because  scrap  is  the  most 
prevalent  item  in  Severstal's  description 
of  recvcled  materials  [see.  Exhibit  D-16 
of  Severstal's  October  4,  1999 
submission). 

Additionally,  in  its  supplemental 
questionnaire  response,  Severstal 
reported  for  the  first  time  "additional 
materials"  as  an  input,  but  provided  no 
narrative  description  of  this  input  and 
did  not  identify  the  unit  of  measure  in 
which  this  input  has  been  reported.  In 
order  to  value  these  "additional 
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materials.  "  as  facts  available,  we  have 
calculated  and  applied  a  weighted- 
average  of  the  values  for  all  other 
reported  inputs  which  are  added  at  the 
same  stage  of  the  production  process  as 
these  "additional  materials."  and  made 
an  adjustment  for  units  of  measure.  For 
a  further  discussion  of  issues  involving 
additional  and  recycled  materials,  see 
the  "Factor  Valuations"  section,  below. 

For  these  two  factors,  we  have  applied 
a  non-adverse  assumption  in  calculating 
a  surrogate  value  because,  at  this  time, 
it  does  not  appear  that  Severstal  did  not 
act  to  the  best  of  its  ability  in 
responding  to  the  Department's 
questionnaire.  Severstal  has  developed 
an  alternative  methodology  for  reporting 
its  factors  of  production  in  this 
investigation  compared  to  the 
methodology  it  employed  in  previous 
antidumping  investigations  [i.e.  the  hot- 
rolled  and  cut-to-length  plate 
investigations).  Severstal  has  described 
this  process  as  very  time-consuming 
during  meetings  with  the  Department 
regarding  the  development  of  this  new 
methodology.  On  this  basis,  we 
preliminarily  find  that  the  statutory 
requirements  for  making  adverse 
inferences  do  not  apply  with  regard  to 
Severstal's  reporting  of  these  factors  of 
production. 

The  Russia-Wide  Rate 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  certain  cold-rolled  steel  from  the 
Russian  Federation  is  greater  than  the 
total  quantity  and  value  of  cold-rolled 
steel  reported  by  all  Russian  companies 
that  submitted  responses.  Given  this 
discrepancy,  we  conclude  that  not  all 
exporters  of  Russian  cold-rolled  steel 
responded  to  our  questionnaire. 
Moreover,  on  July  2,  1999.  MMK 
submitted  a  letter  to  the  Department,  via 
fax,  stating  that  it  would  not  participate 
in  the  initiated  antidumping 
investigation  on  cold-rolled  steel.  See 
Memorandum  to  the  File:  Re:  Certain 
Cold-Rolled  Flat-Rolled  Carbon  Quality 
Steel  Products  from  the  Russian 
Federation:  Response  of  Magnitogorsk 
Iron  &■  Steel  Works,  dated  July  6.  1999. 
Accordingly,  we  are  applying  a  single 
antidumping  duty  deposit  rate — the 
Russia-wide  rate — to  all  exporters  in  the 
Russian  Federation,  other  than  those 
specifically  identified  below  under 
"Suspension  of  Liquidation."  based  on 
our  presumption  that  those  respondents 
who  failed  to  respond  constitute  a  single 
enterprise  and  are  under  common 
control  by  the  Russian  Federation 
government.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 


Republic  of  China,  61  FR  19026  (April 
30,  1996). 

This  Russia-wide  antidumping  rate  is 
based  on  the  facts  available.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person  (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority:  (B)  fails  to  provide  such 
information  b\  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782: 
(C)  significanUy  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  tiie  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  shall, 
subject  to  section  782(dj.  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information."  the  Department  mav  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available. 

As  discussed  above,  all  Russian 
exporters  that  do  not  qualif\'  for  a 
separate  rate  are  treated  as  a  single 
enterprise.  Because  some  exporters  of 
the  single  enterprise  failed  to  respond  to 
the  Department's  requests  for 
information,  that  single  enterprise  is 
considered  to  be  uncooperative.  In  such 
situations,  the  Department  generally 
selects  as  total  adverse  facts  available 
the  higher  of  the  highest  margin  from 
the  petition  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  In  the  present  case,  there  is 
only  one  calculated  margin  (which  is 
the  highest  margin  on  the  record). 
Therefore,  although  the  single  enterprise 
IS  deserving  of  the  assignment  of  a 
margin  based  on  an  adverse  inference, 
we  find  that  the  current  information  on 
the  record  does  not  provide  a  sufficient 
basis  for  drawing  an  adverse  inference. 
Accordingly,  the  Department  has  based 
the  Russia-wide  rate  on  the  only 
calculated  margin,  which  is  the  highest 
margin  in  the  investigation,  and. 
therefore,  for  the  preliminarv 
determination,  the  Russia-wide  rate  is 
177.59  percent.  For  the  final 
determination,  the  Department  will 
consider  all  margins  on  the  record  at 
that  time  for  the  purpose  of  determining 
the  most  appropriate  margin  based  on 
adverse  facts  available. 

Date  of  Sale 

For  its  U.S.  sales.  Severstal  reported 
the  date  of  order  specification  as  the 


date  of  sale.  As  stated  in  19  CFR 
351.401(1),  the  Department  will  use  as 
the  date  of  sale  that  date  which  best 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  Severstal  has  stated  that 
the  material  terms  of  sale,  namely  price, 
quantity  and  product  characteristics,  are 
set  on  the  order  specification  date  and. 
therefore,  it  is  the  most  appropriate  date 
to  use  as  date  of  sale.  The  Department 
is  using  the  date  of  sale  for  U.S.  sales 
as  reported  by  respondent  Severstal  for 
this  preliminary  determination.  We 
intend  to  examine  fully  this  issue  at 
verification,  and  we  will  incorporate  our 
findings,  as  appropriate,  in  our  analysis 
for  the  final  determination. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the 
Russian  Federation  as  a  nonmarket 
economy  ("NME")  country  in  all  past 
antidumping  investigations  and 
administrative  reviews  [see,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from  the 
Russian  Federation.  64  FR  38626  (July 
19,  1999);  Titanium  Sponge  from  the 
Russian  Federation:  Final  Results  of 
Antidumping  Administrative  Review.  64 
FR  1599  (January  11,  1999);  NoUce  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  Russian 
Federation,  62  FR  61787  (November  19, 
1997);  Notice  of  Final  Determination  of 
Sale  at  Less  Than  Fair  Value:  Pure 
Magnesium  and  Alloy  Magnesium  from 
the  Russian  Federation.  60  FR  16440 
(March  30,  1995),  A  designation  as  an 
NME  remains  in  effect  until  it  is 
revoked  by  the  Department  {see  section 
771(18)(CJ  of  the  Act).  The  Department 
is  continuing  to  treat  the  Russian 
Federation  as  an  NME  for  this 
preliminary  determination.  The 
respondents  have  not  sought  revocation 
of  NME  status  in  this  investigation. 

Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)  of 
the  Act  provides  for  the  Department  to 
base  normal  value  ("NV")  on  the  NME 
producers'  factors  of  production,  valued 
in  a  surrogate  market  economy  country 
or  countries  considered  appropriate  by 
the  Department.  In  accordance  with 
section  773(c)(4),  the  Department,  in 
valuing  the  factors  of  production, 
utilizes,  to  the  extent  possible,  the 
prices  or  costs  of  factors  of  production 
in  one  or  more  market  economy 
countries  that  are  comparable  in  terms 
of  economic  development  to  the  NME 
country-  and  are  significant  producers  of 
comparable  merchandise.  The  sources 
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i)f  individual  factor  values  are  discussed 
in  the  NV  section  below. 

The  Department  has  determined  that 
Tunisia.  ColDmbia,  Poland.  Venezuela, 
South  Africa,  and  Turkey  are  countries 
comparable  to  the  Russian  Federation  in 
terms  of  overall  economic  development. 
Sep  Memorandum  to  Rick  Johnson, 
Program  Manager,  from  Jeff  May. 
Director.  Office  of  Policv:  Re:  Certain 
Cold-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  from  the  Russian 
Federation:  Son  market  Economy  Status 
and  Surrogate  Countr\-  Selection 
("Policv  Memorandum"),  dated  June  24, 
1999.  Additionally,  the  Department  has 
determined  that  Turkey,  Poland,  South 
.■\frica.  and  Venezuela  are  significant 
producers  of  cold-rolled  steel  products. 
See  Memorandum  to  the  File:  Re: 
Selection  of  a  Surrogate  Country,  dated 
November  1.  1999.  As  noted  in  the 
Policv  Memorandum,  in  the  event  that 
more  than  one  country  satisfies  both 
statutorv  requirements,  the  Department 
should  narrow  the  field  to  a  single 
country  on  the  basis  of  data  availability 
and  quality.  See  also  Notice  of  Final 
Determination  of  Soles  at  Less  Than 
Fair  Value:  Hot-Rolled  Flat-Rolled 
Carbon-Qualitv  Steel  Products  from  the 
Russian  Federation.  B4  FR  38626  (July 
19,  1999):  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cased  Pencils  from  the  Peoples 
Republic  of  China.  59  FR  5562.5 
(November  8.  1994).  Based  on  the 
mformation  on  the  record,  we  have 
preliminarilv  determined  that  Turkey  is 
an  appropriate  surrogate  because  it  is  at 
a  comparable  level  of  economic 
development  and  is  a  significant 
producer  of  comparable  merchandise. 
Furthermore,  there  is  a  wide  array  of 
publiclv  available  information  for 
Turkey.  Accordingly,  we  have 
calculated  NV  using  Turkish  prices  to 
value  Severstals  factors  of  production, 
when  available  and  appropriate.  We 
have  obtained  and  relied  upon  public 
information  wherever  possible.  For  a 
further  discussion  of  the  Department's 
selection  of  Turkey  as  the  primary 
surrogate,  see  Memorandum  to  the  File: 
Re:  Selection  of  a  Surrogate  Country, 
dated  November  1.  1999. 

In  accordance  with  section 
351.301(cK3)(i)  of  the  Department's 
regulations,  for  a  final  determination  in 
an  antidumping  investigation,  interested 
parties  may  submit  publicly  available 
information  to  value  factors  of 
production  within  40  days  after  the  date 
of  publication  of  this  preliminary 
determination. 

Separate  Rates 

The  Department  presumes  that  a 
single  dumping  margin  is  appropriate 


for  all  exporters  in  an  NME  country.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China.  59  FR 
22585  (May  2,  1994)  {"Silicon 
Carbide").  The  Department  may. 
however,  consider  requests  for  a 
separate  rate  from  individual  exporters. 
Severstal  and  NISCO  have  each 
requested  a  separate,  company-specific 
rate.  To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (May  6,  1991)  and  amplified 
in  Silicon  Carbide.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  NME  cases  only  if  a 
respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto  goverrmient 
control  over  export  activities.  For  a 
complete  analysis  of  separate  rates,  see 
Memorandum  to  Edward  C.  Yang.  Re: 
Separate  Rates  for  Exporters  that 
Submitted  Questionnaire  Responses 
("Separate  Rates  Memo"),  dated 
November  1,  1999. 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business- 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies:  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies. 

Respondents  have  placed  on  the 
administrative  record  a  number  of 
documents  to  demonstrate  absence  of  de 
jure  control.  These  documents  include 
laws,  regulations,  and  provisions 
enacted  by  the  central  government  of 
the  Russian  Federation,  describing  the 
deregulation  of  Russian  enterprises  as 
well  as  the  deregulation  of  the  Russian 
export  trade,  except  for  a  list  of  products 
that  may  be  subject  to  central 
government  export  constraints. 
Respondents  claim  that  the  subject 
merchandise  is  not  on  this  list.  This 
information  provides  a  sufficient  basis 
for  a  preliminary  finding  that  there  is  an 
absence  of  de  jure  goverrmient  control. 
See  Separate  Rates  Memo,  dated 
November  1,  1999. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 


functions:  (1)  whether  the  export  prices 

("EP")  are  set  by  or  subject  to  the 
approval  of  a  governmental  authority; 
(2]  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  other  agreements:  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management: 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  Both  responding  companies  have 
reported  that  they  are  publicly-owned. 
In  no  case  is  there  aggregate  government 
ownership  greater  than  25  percent. 

Severstal  has  stated  that  its  prices  are 
negotiated  with  its  customers  and  are 
not  subject  to  review  by  or  guidance 
from  any  government  organization. 
Additionally.  Severstal  notes  that  the 
independence  of  private  parties,  such  as 
Severstal.  to  negotiate  prices  is 
guaranteed  by  Russian  legislation 
(Article  424  of  the  Civil  Code).  There  is 
no  evidence  on  the  record  to  suggest 
that  there  is  any  government 
involvement  in  the  determination  of 
sales  prices. 

Severstal  stated  that  it  can  retain  all 
export  earnings,  and  that  there  are  no 
restrictions  on  the  use  of  the  company's 
export  revenues,  other  than  certain 
currency  controls  [see  below),  and  that 
Severstal  alone  decides  how  profits  will 
be  utilized.  Severstal  further  reports  that 
its  Board  of  Directors  is  elected  by  the 
general  meeting  of  the  shareholders, 
which  also  elects  the  general  director  of 
the  company.  Severstal  also  stated  that 
it  does  not  need  to  notify  the 
government  of  the  identity  of  its 
management. 

Regarding  currency  controls,  Severstal 
and  NISCO  explained  that  under 
Russian  law.  prior  to  March  15.  1999, 
they  were  required  to  convert  fifty 
percent  of  their  foreign  currency 
earnings  into  rubles  at  the  market- 
denominated  exchange  rate  in  effect  on 
the  date  of  exchange.  See  Instruction  of 
the  Russian  Federation  Central  Bank  No. 
7.  "On  the  Procedure  for  the  Mandatory- 
Sale  by  Enterprises,  Conglomerates,  and 
Organizations  of  a  Portion  of  the  Foreign 
Exchange  Revenue  through  Authorized 
Banks  and  on  the  Execution  of 
Transactions  in  the  Russian  Federation 
Exchange  Market"  (June  29,  1992); 
Partial  Alteration  of  Procedure 
Governing  Mandatory  Sale  of  Part  of 
"Foreign  Currency  Earning  and 
Collection  of  Export  Duties,  Russian 
Federation  President's  Edict  No.  629 
(June  14.  1992);  and  Law  of  the  Russian 
Federation  No.  3615-1  of  October  9, 
1992  on  Hard  Currency  Regulation  and 
Control,  included  in  Exhibit  A-11  of 
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Severstal's  July  20.  1999  section  A 
responsp.  In  addition,  we  note  that 
Russian  Federation  Presidential  Decree 
dated  March  15.  1999  "On  Changes  in 
Mandatory  Sale  of  Part  of  Currency 
Revenue"  modified  the  conversion 
percentage  to  75  percent.  There  is  no 
evidence  of  any  further  restrictions  on 
the  use  of  Severstal's  and/or  NISCO's 
proceeds. 

With  regard  to  NISCO.  there  is  no 
evidence  on  the  record  to  suggest  that 
there  is  any  government  involvement  in 
the  determination  of  sales  prices.  As  the 
information  concerning  NISCO's  sales 
process  is  proprietary-,  for  a  further 
discussion  of  this  issue,  see  Separate 
Rates  Memo  (proprietary-  version). 

In  addition.  NISCO  stated  that  there 
are  no  restrictions  on  the  usage  of  export 
revenues,  except  for  the  certain 
currency  controls  discussed  above. 
Also,  NISCO  explained  that  it  calculates 
its  export  profits  as  the  difference 
between  the  sales  proceeds  and  the  total 
costs  of  the  products  sold.  NISCO  also 
stated  that  its  Board  of  Directors  decides 
how  the  profits  will  be  used  and  that 
there  is  no  government  involvement  in 
these  decisions.  NISCO  further  reports 
that  the  chairman  of  the  board  of 
directors  is  elected  from  among  the 
board  by  vote  of  the  board  members,  the 
members  of  the  Board  are  elected  bv 
vote  at  the  annual  shareholders'  meeting 
for  a  term  of  one  year,  and  the  director 
general  is  also  elected  by  vote  at  the 
annual  shareholders'  meeting  for  a  term 
of  one  year.  NISCO  stated  that  it  is  not 
required  to  notif\-  any  governmental 
authorities  of  the  identity  of  its 
managers. 

In  addition,  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  This  information 
supports  a  preliminan,'  finding  that 
there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  Severstal  and  NISCO 
meet  the  criteria  for  application  of 
separate  rates.  For  a  further  discussion 
of  this  issue,  see  Separate  Rates  Memo. 

Fair  'Value  Comparisons 

To  determine  whether  cold-rolled 
steel  products  from  the  Russian 
Federation  sold  to  the  United  States  by 
Severstal  were  made  at  less  than  fair 
value,  we  compared  the  EP  to  the  NV, 
as  described  in  the  "Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 

Export  Price 

For  Severstal.  we  preliminarily 
calculated  EP  in  accordance  with 


section  772(a)  of  the  Act,  because  the 
subject  merchandise  was  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and 
constructed  export  price  ("CEP") 
methodology  was  not  otherwise 
indicated.  We  will  examine  the  EP/CEP 
designation  further  at  verification.  In 
accordance  with  section 
777A(d)(l)(A)(i)oftheAct.  we 
compared  POI-wide  weighted-average 
EPs  to  the  NV  based  on  factors  of 
production. 

We  calculated  EP  based  on  either 
packed  FOB  prices  or  FCA  prices  to 
unaffiliated  trading  companies.  When 
appropriate,  for  FOB  sales,  we  made 
deductions  from  the  starting  price  for 
brokerage  and  handling  These  services 
were  assigned  a  surrogate  value  based 
on  public  information  from  Certain 
Cold-Roiled  Flat-Rolled  Carbon-Qualitv 
Steel  Products  from  Turkey.  See 
Memorandum  to  Edward  C  Yang:  Re: 
Factor  Valuation  for  Severstal  ("Factor 
Valuation  Memo'l.  dated  November  1, 
1999.  We  also  made  adjustments  for 
foreign  inland  freight,  which  was  valued 
using  Polish  transportation  rates,  since 
public  information  on  Turkish  values 
was  unavailable  Because  the  mode  of 
transportation  reported  by  Severstal  is 
proprietar\-.  for  a  further  discussion,  see 
Factor  Valuation  Memo  {proprietary- 
version  1 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if:  (1)  The  merchandise  is 
exported  from  an  NME  countn,-;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third -country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act, 

Factors  of  production  include:  (1) 
Hours  of  labor  required;  (2)  quantities  of 
raw  materials  employed:  (3)  amounts  of 
energy  and  other  utilities  consumed: 
and  (4)  representative  capital  costs, 
including  depreciation  We  calculated 
N'V  based  on  factors  of  production 
reported  by  Severstal  with  the  following 
exceptions:  industrial  steam,  water,  and 
packing  matenals  For  further 
discussions  of  these  exceptions,  see 
Factor  Valuation  Memo,  and 
Memorandum  to  the  File.  Re:  Margin 
Calculation  for  the  Preliminnr\' 
Determination  for  ISC  Severstal 
(Severstal).  dated  November  1,  1999.  We 
valued  all  the  input  factors  using 
publicly  available  published 
information  as  discussed  in  the 
"Surrogate  Country"  and  "Factor 
Valuations"  sections  of  this  notice. 


Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  When 
possible,  we  valued  material  inputs  on 
the  basis  of  tax -exclusive  domestic 
prices  in  the  surrogate  countr>'.  When 
we  were  not  able  to  rely  on  domestic 
prices,  we  used  import  prices  to  value 
factors.  As  appropriate,  we  adjusted 
import  prices  to  make  them  delivered 
prices.  For  those  values  not 
contemporaneous  with  the  POI,  we 
adjusted  for  inflation  using  producer  or 
wholesale  price  indices,  as  appropriate, 
published  in  the  International  Monetary 
Fund's  International  Financial 
Statistics. 

To  value  coal,  iron  ore  concentrate, 
iron  ore  pellets,  limestone,  ferroalloys, 
scrap,  kerosene,  coal  tar.  and  solid  by- 
products, we  used  public  information 
pubhshed  by  the  United  Nations  Trade 
Commodity  Statistics  for  1997 
("UNTCS").  Severstal  did  not  provide 
information  regarding  iron  content  for 
iron  ore  pellets.  For  the  preliminary- 
determination,  we  have  valued  iron  ore 
pellets  based  on  the  1997  UNTCS 
Turkish  value  for  HTS  260112,  which 
represents  iron  ore  pellets  with  a  low 
iron  content.  We  have  based  our 
valuation  on  evidence  from  The  Making, 
Shaping  and  Treating  of  Steel  that 
indicates  low  iron  content  iron  ore 
pellets  are  used  in  blast  furnaces.  See 
Factor  Valuation  Memo,  Attachment  5. 
We  have  inquired  as  to  iron  content  in 
a  supplemental  questionnaire  and 
intend  to  fully  review  actual  iron  ore 
content  at  verification.  Charge  by- 
products were  valued  at  the  same  rate 
as  coal. 

We  have  valued  certain  of  the  energy 
inputs  and  non-solid  by-products  at 
their  natural  gas  equivalents  (natural 
gas,  oxygen,  blast  furnace  gas.  coke  oven 
gas.  nitrogen,  residual  fuel  oil.  argon, 
and  benzoil)  based  on  public 
information  from  "Energy  Prices  and 
Taxes:  1st  Quarter  1999."  published  by 
the  International  Energy  Agency.  OECD. 

For  electricity,  we  based  the  dollar 
per  kWh  on  the  average  of  4th  quarter 
1998  and  1st  quarter  1999  prices.  These 
prices  were  taken  from  Table  20 
("Electricity  Prices  for  Households  in 
U.S.  Dollars/kWh")  of  fne;^  Prices  and 
Taxes:  First  Quarter  1999,  International 
Energy  Agency.  OECD. 

Because  we  were  unable  to  obtain 
publicly  available  Turkish  values,  we 
used  Polish  transport  information  to 
value  transport  for  raw  materials.  Since 
the  mode  of  transportation  reported  by 
Severstal  is  proprietary-,  for  a  full 
discussion  of  this  issue,  see  Factor 
Valuation  Memo  (proprietary  version). 
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F»r  labor  ue  used  the  Russian 
regres.sion-based  vvagp  rate  at  Import 
Adtninistratujn's  homepage,  Import 
Library.  E.xpected  Wages  of  Selected 
NME  Countries,  revised  in  May  1999. 
Because  of  the  variability  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestic  products,  section 
351.408(c)(3)  of  the  Department's 
regulations  provides  ffir  the  use  of  a 
regression-based  wage  rate.  The  source 
of  this  wage  rate  data  on  the  Import 
Administration's  homepage  is  found  in 
the  1998  Year  Book  of  Labour  Statistics. 
International  Labour  Office  ("ILO"), 
(Geneva:  1998).  Chapter  5:  Wages  in 
Manufacturing. 

Til  value  overhead,  general  expenses 
and  profit,  we  used  public  information 
reported  in  the  1998  financial 
statements  of  Eregli  Demir  ve  Celik 
Fabrikalari  TAS  ("Erdemir").  a  Turkish 
steel  producer.  We  adjusted  Erdemir's 
depreciation  expenses  for  the  effects  of 
high  inflation,  and  we  reduced  its 
financial  expenses  for  estimated  short- 
term  interest  income  and  we  excluded 
estimated  long-term  foreign  e.xchange 
losses.  We  carried  through  the  financial 
expense  changes  to  the  profit  rate 
calculations.  For  a  further  discussion  of 
this  issue,  see  Attachment  5  of  the 
Factor  Valuation  Memo. 

.•\s  stated  above  in  the  "Facts 
Available"  section  of  this  notice,  there 
were  several  factors  of  production  for 
which  we  did  not  have  complete 
information  With  regard  to  "recycled 
materials."  we  have  valued  recycled 
materials  using  steel  scrap  because  in 
Severstal's  description  of  recycled 
materials,  scrap  is  the  most  prevalent 
item  [see.  Exhibit  D-16  of  Severstal's 
October,  4,  1999  submission).  For 
"additional  materials,"  we  have 
calculated  and  applied  a  weighted- 
average  of  the  values  for  all  other 
reported  inputs  which  are  added  at  the 
same  stage  of  the  produc;tion  process  as 
these  "additional  materials."  In 
addition,  we  made  the  assumption, 
based  on  informaticm  contained  in 
Exhibit  D— 4  of  Severstal's  October  4, 
1999  supplemental  response,  that  this 
factor  was  reported  on  a  unit  of  measure 
other  than  a  metric  ton  basis.  We  have 
made  an  adiustment  to  the  unit  of 
measure  accordingh'.  See  Analysis 
Memo:  Severstal,  dated  November  1, 
1999. 

Finallv.  Severstal  reported  a  large 
number  of  different  types  of  packing 
materials.  However,  hecause  the  record 
does  not  contain  surrogate  values  for 
these  materials,  and  because  we  have 
not  been  able  to  otherwise  locate 
surrogate  values  for  these  materials,  we 
have  used  the  ratio  of  packing  materials 
to  total  cost  of  production  based  on 


public  information  from  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Qualitv  Steel 
Products  From  Turkey.  For  a  further 
discussion,  see  Factor  Valuation  Memo 
(proprietary  version). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  will  verify  all  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
that  are  entered,  or  withdraw  n  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  will  instruct 
the  U.S.  Customs  Service  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  NV  exceeds  the  EP.  as 
indicated  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Exporter/manutacturer 

Weighted- 
average 
margin 
(percent) 

JSC  Severstal 

177,59 

Novolipetsk  Iron  &  Steel  Corp  .. 
Russia-Wide                

177,59 
177.59 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  imports  of  cold- 
rolled  steel  from  the  Russian  Federation 
are  materially  injuring,  or  threatening 
material  injury  to,  the  U.S,  industry. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act. 
we  will  hold  a  public  hearing,  if 


requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  davs  after  publication  of  this 
notice  at  the  U,S,  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W,.  Washington,  D,C,  20230. 
at  a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  scheduled  date 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870.  within  30 
davs  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number:  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
.See  19  CFR  351.310(c). 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  no  later  than  lanuary  15. 
2000. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  November  1,  1999. 
Robert  S.  LaRuspa, 

.Aiisistunl  Sfrrctary,  for  Import 

.Administration. 

[FR  Doc.  99-29461  Filed  11-9-99:  8:45  am] 

BILLING  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-791-807] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  From  South  Africa 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce, 

EFFECTIVE  DATE:  November  10,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Blozv.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW, 
Washington.  DC  20230:  telephone:  (202) 
482-0165. 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("UR^^A").  In  addition. 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  Part  351  (1998). 

Preliminary  Determination 

We  preliminarily  determine  that 
certain  cold-rolled  flat-rolled  carbon- 
quality  steel  products  ("cold-rolled  steel 
products")  from  South  Africa  are  being. 
or  are  likely  to  be.  sold  in  the  United 
States  at  less  than  fair  value  ("LTFV"). 
as  pro\ided  in  section  733  of  the  Act. 
The  estimated  margins  of  sales  at  LTFV 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  [see  Notice  of  Initiation  of 
Antidumping  Investigations:  Certain 
Cold-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  fmm  Argentina.  Brazil, 
the  People's  Republic  of  China. 
Indonesia,  Japan,  the  Russian 
Federation.  Slovakia.  South  Africa, 
Taiwan.  Thailand.  Turkev.  and 
Venezuela.  M  FR  34194  (June  25.  1999) 
["Initiation  Sotice")).  the  following 
events  have  occurred: 

On  June  21.  1998.  the  Department 
invited  interested  parties  to  submit 
comments  regarding  model  matching. 
On  June  28.  1999.  Bethlehem  Steel 
Corporation.  Gulf  States  Steel.  Ispat 
Inland  Steel.  LTV  Steel  Company  Inc.. 
National  Steel  Corporation.  Steel 
Dynamics,  U.S.  Steel  Group  (a  unit  of 
LISX  Corporation).  Weirton  Steel 
Corporation,  and  L'nited  Steelworkers  of 
America,  (collectively,  "petitioners"), 
stated  that  we  should  revise  the  category 
"annealing"  to  account  more  precisely 
for  important  differences  in  processing, 
pricing,  functums.  and  customer 
expectations.  In  addition,  petitioners 
recommended  that  the  Department 
include  an  additional  categor\'  under 
"Qualitv."  for  motor  lamination  steels. 

In  their  petition,  petitioners  identified 
Iscor  Limited  ("Iscor")  as  a  possible 
producer  and  exporter  of  cold-rolled 
steel  from  South  .Africa.  On  June  22. 
1999.  the  Department  issued  the  Section 
A  antidumping  questionnaire  to  Iscor. 
the  onlv  known  .South  .African  exporter 
of  subject  merchandise  On  July  9.  1999. 
the  Department  issued  the  Section  B,  C. 
D.  and  E  antidumping  questionnaire  to 
Iscor.  Iscor  did  not  respond  to  the 


Department's  antidumping 
questionnaire  [see  "Facts  Available" 
section  below). 

On  July  16.  1999.  the  United  States 
International  Trade  Commission  ("the 
ITC")  preliminarily  determined  that 
there  is  a  reasonable  indication  that 
imports  of  the  products  under  this 
investigation  are  materially  injuring  the 
United  States  industry. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarif}'ing  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini. 
November  1.  1999  {"Scope 
Memorandum")  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  comments.  There  are  several 
scope  exclusion  requests  for  products 
which  are  currently  covered  by  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminary 
determination;  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

Period  of  Investigation 

The  period  of  investigation  is  April  1. 
1998  through  March  31.  1999. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-quality 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils,  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness:  or.  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 
subsequent  to  the  rolling  process  (i.e., 
products  which  ha\'P  been  "worked 
after  rolling") — for  example,  products 
w  hich  have  been  beveled  or  rounded  at 
the  edges. 


Specifically  included  in  this  scope  are 
vacuum  degassed,  fully  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low 
carbon  steels  with  micro-alloying  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements.  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS '),  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0.15  percent  of  vanadiiun,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistrv'  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
wav  of  example,  are  outside  and/or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called  AISI 

grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 

HTSUS: 

•  Tool  steels,  as  defined  in  the  HTSUS: 

•  Silico-manganese  steel,  as  defined  in 

the  HTSUS; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined  in 

the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon 
level  exceeding  2.25  percent; 

•  All  products  (proprietary  or 

otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506.  A507); 
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•  Silicon-elpctrical  steels,  as  defined  in  (,001  inches),  or 

the  HTSUS.  that  are  not  grain-  (b)  semi-processed,  with  core  loss  of 

oriented  and  that  have  a  silicon  less  than  0.085  watts/pound  per  mil 

level  less  than  2  25  percent,  and  (.001  inches); 

(a)  fullv-procpssed.  with  a  core  loss  of  •  Certain  shadow  mask  steel,  which  is 

less  than  0  14  watts  piuuKi  p-T  mil  aluminum  killed  cold-rolled  steel 

Chemical  Composition 


coil  that  is  open  coil  annealed,  has 
an  ultra-flat,  isotropic  surface,  and 
which  meets  the  following 
characteristics: 

Thickness:  0.001  to  0.010  inches 

Width:  15  to  32  inches 


Element 
Weight  % 


C 
<0.002% 


•  Ortain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  following  character- 
istics 
Thickness   <1  I)  mm 
Width:  <152  4  mm 


Chemical  Composition 


Element   

c 

Si                        Mn 
0.15-0.35            0.3O-O.50 

P 

<0.03 

S 
<0.006 

Weight  %     

0.90-1.05 

Mechanical  Properties 

Tensile  Strength   

Hardness     

2162  Kgf/mm? 

-*475  \/ir.k(^r<^  hArrinpQQ  niimhor 

Physical  Properties 


Flatness 


<0.2%  of  nominal  stnp  width 


Microstructure   Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 
age) and  are  undissolved  in  the  unifnrm  tempered  martensite. 

Non-Metallic  Inclusion 


Sulfide  Inclusion 
Oxide  Inclusion  . 


Compressive  Stress:  10  to  40  Kgf/mm^. 


Surface  Roughness 


Thickness  (mm) 


t<0  209 

0  209<t<0,310 
0  310<t<0  440 
0  440<t<0  560 
0560<t  


•  Certain  ultra  thin  gauge  steel  strip   which  meets  the  following  characteristics: 
Thickness;  <0.100  mm  i7"o 
Width:  100  to  HOO  mm 


Area  percent- 
age 


<0.04% 
<0.05% 


Roughness 

(|im) 


Rz<0.5 
Rz<06 
Rz<0.7 
Rz<0.8 
Rz<1  0 


Element  .. 
Weight  % 


Chemical  Composition 


c 

50.07 


Mn 
0.2-0.5 


P 

i0  05 


s 

<0  05 


Al 
<0.07 


Fe 
Balance 


Mechanical  Properties 


Hardness 
Total  Elongation 
Tensile  Strength 


Full  Hard  (Hv  180  minimum) 

<3% 

600  to  850  N/mm2 
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P-'^SiCAL  P«OP£P'EJ 


T" 


Surface  Finish 

Camber  (in  2.0  m) 
Flatness  (in  2.0  m) 

Edge  Burr  

Coil  Set  (in  1.0  m) 


<0.3  micron 
<3.0  mm 
<0.5  mm 

<  0.01  mm  greater  than  thickness 

<  75.0  mm 


•  Certain  silicon  steel,  which  meets  the  following  characteristics: 
Thickness:  0.024  inches  ±.0015  inches 
Width:  33  to  45.5  inches 


Composition 


Element  

Min   Weight  %  . 
Max.  Weight  % 


C 
0.004 


Mn 
0.4 


P 

0.09 


S 
0.009 


Si 
0.65 


Al 

0.4 


Meghan 


Prqpc^TIES 


Hardness 


B  60-75  (AIM  65) 


P-^^S'CAu.  Properties 


Finish  

Gamma  Crown  (in  5  inches) 

Flatness 

Coating  , 

Camber  iin  any  10  feet)   

Coil  Size  I.D 


Smooth  (30-60  microinches) 

0.0005  inches,  start  measuring  V*  inch  from  slit  edge 

20  l-UNIT  max 

C3A-.08A  max.  (A2  coating  acceptable) 

Vi6  inch 
20  inches 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1,5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 
1 700  gauss/oersted  typical 
1500  minimum 


Certain   aperture  masl^  steel,   which   ha>-   an   ultra  flat    -urtace  flatness  and  which  meets  the  following  characteristics: 
Thickness:  0,025  to  0,245  nun 
Width:  381-1000  mm  _ 

Chemical  Composition 


Element  ... 
Weight  % 


C 
0.01 


N 
0.004  to  0.007 


Al 
<  0.007 


Certain  tm  mil!  black  plate,  annealed  and  temper-rollpd.  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Mm.  Weight  % 
Max  Weight  °o 


C 

002 

0.06 


Mn 

0.20 

0  40 


0.02 


0  023  ;  Aiming 
0.018  Max.j 


SI 

003 


Al 
003 

0  08  (Aiming 
0.05) 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M,  shall  not  reveal  individual  oxides  >  1  micron  (O.nonn^ci  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Extra  Bright 


Roughness.  RA  Microinches  (Micrometers) 

Aim          I          Min. 

Max. 

5  (0.1) 

0(0) 

7  (0.2) 

•  Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 
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Chemical  Composition 


Element  

Mm  Weight  ^o 
Max,  Weight  'o 


C 

0.02 
0.06 


Mn 
0.20 
0.40 


P 
0.02 


0;023  (Aiming 
0.018  Max.) 


Si 
0.03 


Al 

003 

0.08  (Aiming 

0.05) 


As 

002 


Cu 
0.08 


N 

0.003 

0.008  (Aiming 

0.005) 


Non-metallic  Inclusions:  Examination  with  the  S.E.M.  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 
Surface  Treatment  as  follows: 
The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.)  and  suitable  for  nickel  plating. 

Surface  Finish 


Roughness.  RA  Microinches  (Micrometers) 


Aim 


Min. 


Max. 


Stone  Finish  1g  m  4^ 


8  (0.2) 


24  (0.6) 


•  Certain    'blued  steel"  coil  (also  known  as  "steamed  blue  steel"  or  "blue  oxide")  with  a  thickness  and  size  of  0.38 

mm  X  940  mm  x  coil,  and  with  a  bright  finish; 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  following  characteristics: 

Thickness  (nominal):  <  0  OIQ  inches 
Width:  35  to  60  mches 

Chemical  Composition 


Element  

Max  Weight  % 
Mm.  Weight  %  . 


C 

0.004 


O 

0.010 


B 

0.012 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics: 
Thickness:  <  1.31  mm 
Width:  <  80  mm 

Chemical  Composition 


Element 
Weight 


C 
%1.2to  1.3 


Si 
0.15  to  0.35 


Mn 
0.20  to  0.35 


P 
<0.03 


S 
<  0  007 


Cr 
0.3  to  0.5 


Ni 
<0.25 


Other  properties: 

Carbide:  fully  spheroidized  havmg  > 
80%  of  carbides,  which  are  <  0.003 
mm  and  uniformly  dispersed 
Surface  finish:  bright  finish  free  from 
pits,  scratches,  rust,  cracks,  or 
seams 
Smooth  edges 
Edge  camber  (in  each  300  mm  of 

length):  <  7  mm  arc  height 
Cross  bow  (per  inch  ni  width):  0.015 

mm  max. 
The  merchandise  subject  to  this 
investigation  is  tvpicallv  classified  in 
the  HTSUS  at  subheadings: 
7209.15.0000.  7209.16  0030. 
7209.16.0060,  7209.16.0090, 
7209.17.0030,  7209.17,0060, 
7209.17,0090.  7209.18  1530, 
7209.18,1560,  7209,18.2550, 
7209.18.6000.  7209,25,0000, 
7209.26.0000.  7209.27  0000. 
7209.28.0000.  7209  90  0000. 
7210.70,3000.  7210.90.9000. 
7211,23,1500,  7211.23.2000. 
7211.23.3000,  7211.23.4500. 
7211.23.6030.  7211.23.6060. 


7211.23.6085.  7211.29,2030, 
7211.29.2090.  7211.29.4500. 
7211.29.6030,  7211.29.6080. 
7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000.  7225.50.6000. 
7225.50.7000,  7225.50.8010, 
7225,50.8085,  7225.99,0090, 
7226,19.1000.  7226.19.9000, 
7226.92.5000,  7226.92.7050. 
7226.92.8050,  and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 


subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title.  In  accordance  with  sections 
776(a)(2)(A)  and  (C),  because  Iscor  failed 
to  respond  to  our  questionnaire  and 
significantly  impeded  the  investigation, 
and  because  the  relevant  subsections  of 
section  782  of  the  Act  therefore  do  not 
apply,  we  must  use  facts  otherwise 
available  to  determine  the  dumping 
margin  for  Iscor. 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
available,  the  Department  may  employ 
adverse  inferences  when  an  interested 
party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  requests  for  information.  See  also 
"Statement  of  Administrative  Action" 
accompan>ing  the  URAA,  H.R.  Rep.  No. 
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103-316,  870  (1994)  ("SAA").  Based  on 
Iscor's  failure  to  respond  to  the 
Department' s  antidumping 
questionnaire,  we  have  determined  that 
Iscor  has  not  acted  to  the  best  of  its 
ability  to  comply  with  the  Department's 
information  requests.  Therefore, 
pursuant  to  776(b)  of  the  Act,  we  used 
an  adverse  inference  in  selecting  a 
margin  from  the  facts  available.  .As  facts 
available,  the  Department  has  applied  a 
margin  of  16.65  percent,  the  only 
alleged  margin  in  the  petition. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information,  such  as  the 
petition,  as  facts  available,  it  must,  to 
the  extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal.  The 
SAA  clarifies  that  "corroborate"  means 
that  the  Department  will  satisfy  itself 
that  the  secondary  information  to  be 
used  has  probative  value  [see  SAA  at 
870).  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
mav  include,  for  example,  published 
price  lists,  official  import  statistics  and 
customs  data,  and  information  obtained 
from  interested  parties  during  the 
particular  investigation  [see  Id.). 

We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose  (e.g.,  import  statistics, 
foreign  market  research  rpports.  and 
data  from  U.S.  producers).  See  Initiation 
Checklist:  Cold-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  from 
Argentina.  Brazil,  the  People's  Republic 
of  China  ("China").  Indonesia,  Japan, 
the  Russian  Federation  ("Russia"]. 
Slovakia.  South  Africa.  Taiwan. 
Thailand.  Turkey,  and  Venezuela  dune 
21,  1999).  which  is  on  file  in  the  Central 
Records  Unit  ("CRU")  of  the  Main 
Commerce  Department  Building.  In 
order  to  determine  the  probative  value 
of  the  petition  margin  for  use  as  adverse 
facts  available  in  this  preliminary- 
determination,  we  have  re-examined 
evidence  supporting  the  petition 
calculation.  In  accordance  with  section 
776(c)  of  the  Act.  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  U.S.  price  and  normal 
value  calculations  on  which  the  petition 
margin  was  based  and  found  that  the 
information  has  probative  value  [see  the 
October  19,  1999  memorandum  to  the 
file  regarding  Facts  Available 
Corroboration,  which  is  on  file  in  the 


CRU  of  the  Main  Commerce  Department 
building). 

The  All-Others  Rate 

All  foreign  manufac:turers/exporters 
in  this  investigation  are  being  assigned 
dumping  margins  on  the  basis  of  facts 
otherwise  available.  Section  735(c)(5)(B) 
of  the  Act  provides  that,  where  the 
dumping  margins  established  for  all 
exporters  and  producers  individually 
investigated  are  determined  entirely 
under  section  776  of  the  Act.  the 
Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated,  including 
weight-averaging  the  facts  available 
margins.  In  thi^  ca.se.  the  margin 
assigned  to  the  only  company 
investigated  is  based  on  adverse  facts 
available.  Therefore,  consistent  with  the 
statute  and  the  SAA  at  873.  we  are  using 
an  alternative  method.  As  our 
alternative,  we  are  basing  the  all-others 
rate  on  the  margin  alleged  in  the 
petition.  As  a  result,  the  all-others  rate 
IS  16.65  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  imports  of  subject  merchandise 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register  We  will  instruct 
the  I'.S  Customs  Service  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  the  normal  value  exceeds  the 
export  price,  as  indicated  below.  These 
suspension-of- liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  dumping  margins 
are  as  follows: 


Exporter/manufacturer 


Weighted- 
average 

margin  per- 
centage 


Iscor  

All  Ottiers 


16.65 
16.65 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
preliminary  determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  imports  of  the 
subject  merchandise  are  materially 


injuring,  or  threaten  material  injury  to, 
the  U.S.  industry. 

Public  Comment 

Case  briefs  or  other  v\Titten  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  fifty  days  after  the  date  of 
publication  of  this  notice,  and  rebuttal 
briefs,  limited  to  issues  raised  in  case 
briefs,  no  later  than  fifty-five  days  after 
the  date  of  publication  of  this 
preliminary  determination.  A  list  of 
authorities  used  and  an  executive 
sunmiary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes.  In 
accordance  with  section  774  of  the  Act, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  any  hearing  will  be  held 
fifty-seven  days  after  publication  of  this 
notice  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230,  at 
a  time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date.  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  time. 

Interested  parties  who  wdsh  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  1870.  within  30 
days  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  At  the  hearing,  each  party- 
may  make  an  affirmative  presentation 
only  on  issues  raised  in  that  party's  case 
brief,  and  may  make  rebuttal 
presentations  only  on  arguments 
included  in  that  partv's  rebuttal  brief. 
See  19  CFR  351.310(c).  If  this 
investigation  proceeds  normally,  we 
will  make  our  final  determination 
within  75  days  after  the  date  of  this 
preliminar\-  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(d)  and  777(i)(l)  of  the  Act. 

Dated:  November  1.  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Dor  59-29459  Filed  11-9-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-811] 

Steel  Wire  Rope  From  the  Republic  of 
Korea:  Extension  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  C^ommerce. 

ACTION:  Notice  of  extension  of  dme  limit 
for  preliminary  results  of  antidumping 
liutv  administrative  review. 


EFFECTlVS  date:  November  10.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

lames  Kemp,  at  (202)  482-1  2~h.  or 
Steven  Presing,  at  (202)  4H2-5288, 
Office  of  AD/C\T)  Enforcement  V, 
Group  II.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 

Time  Limits 

Statutory  Timt-  Limits 

Section  751(a)(.i)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  davs  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  davs  after  the  date  on  which 
the  preliminary  determination  is 
published  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  e.xtend  the  time  limit  for 
the  preliminary  results  to  a  maximum  of 
.i65  days  and  for  the  final  results  to  180 
davs  (or  300  davs  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  April  30,  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  Steel  Wire 
Rope  from  the  Republic  of  Korea, 
covering  the  period  March  1.  1998 
through  February  28,  1999  (64  FR 
23269).  The  preliminary  results  are 
currently  due  no  later  than  December  1, 
1999. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 


limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  March  30,  2000.  See  Decision 
Memorandum  from  Bernard  T.  Carreau 
to  Robert  S.  LaRussa,  dated  November  1 . 
1999,  which  is  on  file  in  the  Central 
Records  Unit.  We  intend  to  issue  the 
final  results  no  later  than  120  days  after 
the  publication  of  the  preliminary 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act, 

Dated:  November  4,  1999. 

Bernard  T.  Carreau, 

Deputy  Assistant  Secretary.  Import 
Administration.  Group  II. 

(FR  Doc.  99-29463  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[0^*89-502] 

Certain  Welded  Carbon  Steel  Pipes 
and  Tubes  From  Turkey:  Extension  of 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 
for  preliminary  results  of  countervailing 
duty  administrative  review. 

EFFECTIVE  DATE:  November  10.  1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Grossman  at  (202)  482-2786, 
Office  of  AD/CVD  Enforcement  VI. 
Group  II,  hnport  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave,  NW, 
Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 


Background 

On  April  30.  1999,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
countervailing  duty  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Turkey,  covering  the  period 
lanuary  1.  1998  through  December  31, 
1998  (64  FR  23269).  The  preliminary 
results  are  currently  due  no  later  than 
December  1,  1999. 

Extension  of  Preliminary  Results  of 
Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore  the  Department  is 
extending  the  time  limits  for  completion 
of  the  preliminary  results  until  no  later 
than  March  30.  2000.  See  Decision 
Memorandum  from  Bernard  Carreau  to 
Robert  S.  LaRussa,  dated  October  28. 
1999,  which  is  on  file  in  the  Central 
Records  Unit.  We  intend  to  issue  the 
final  results  no  later  than  120  davs  after 
the  publication  of  the  preliminar\- 
results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  October  28.  1999. 
Bernard  Carreau, 

Deputy  Assistant  Secretary.  Import 
Administration,  Group  U. 
[PR  Dot ,  9?!-294fi2  Filed  1 1-9-99;  8:45  amj 
BILUNG  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  issuance  of  an 
amended  export  trade  certificate  of 
review.  Application  No.  87-14A04. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted 
originally  to  The  Association  for 
Manufacturing  Technology  ("AMT")  on 
May  19,  1987.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  May  22,  1987  (52  FR  19371). 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
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Title  III  are  found  at  15  CFR  part  325 
(1998). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary'  of  a 
Certificate  in  the  Federal  Register. 
Under  Section  305ld)  of  the  Act  and  15 
CFR  325.11(a).  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00004,  was  issued  to  The 
.Association  for  Manufacturing 
Technology  on  Mav  19.  1987  (52  FR 
19371.  May  22,  1987)  and  previously 
amended  on  December  11.  1987  (52  FR 
48454.  December  22.  1987);  January  3. 
1989  (54  FR  837.  lanuarv  10.  1989)'; 
April  20,  1989  (54  FR  19427.  Mav  5. 
1989):  May  31,  1989  (54  FR  24931,  June 
12.  1989);  May  29.  1990  (55  FR  23576. 
lune  11.  1990);  June  7,  1991  (56  FR 
28140.  lune  19,  1991);  November  27, 
1991  (56  FR  63932.  December  6,  1991): 
lulv  20,  1992  (57  FR  33319.  fulv  28. 
1992):  Mav  10.  1994  (59  FR  25614.  Mav 
17,  1994):  December  1.  1995  (61  FR 
13152.  March  26.  1996);  October  11. 
1996  (61  FR  55616.  October  28.  1996) 
Mav  6.  1998  (63  FR  31738.  lune  10. 
1998):  and  November  10.  1998  (63  FR 
63909,  November  17.  1998). 

AMT's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  the  following  companies  as 
new  "Members"  of  the  Certificate 
within  the  meaning  of  section  325.2(1) 
of  the  Regulations  (15  CFR  325.2(1)):  Ex- 
Cell-0  Machine  Tools.  Inc..  Sterling 
Heights,  MI;  HYD-MECH  Inc..  Pueblo, 
CO:  Freyer  Machine  Systems,  Paterson, 
NI:  Denford  Machine  Tools  USA,  Inc., 
Medina.  OH:  and  Flow  International 
Corporation,  Kent,  WA: 

2.  Delete  The  Dunham  Tool  Company. 
Inc.:  Excel/Control:  Goldcrown 
Machinerv':  Hypneumat  Inc.:  The  J.L, 
VVickham  Co.,  Inc.:  Oliver  Machinerv" 
Co.:  Perfecto  Industries,  Inc.;  Lynn 
Electronics  Corporation:  Nacto/Carlton 
L.P.:  Durant  Tool  Company:  and 
Williams,  White  &  Co.  as  "Members"  of 
the  Certificate:  and 

3.  Change  the  listing  of  the  company 
name  for  the  current  "Members"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  parentheses  as  follows:  Saginaw 
Machine  Systems,  Inc.  (SMS  Group 
Incorporated):  and  Cincinnati  Milacron 
(Milacron,  Inc.), 


A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 

Dated:  October  29,  1999. 
Morton  Schnabel, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Dnr.  99-29,161  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
certificate. 

summary:  The  Office  of  Export  Trading 

Cnmpanv  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice  summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued 
FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  .Administration, 
(202)  482-5131.  This  is  not  atoll-free 
number, 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Compdin  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretarv'  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 


comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs  ,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U,S.C,  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  90-7 AGO 7." 

The  United  States  Surimi  Commission 
("USSC")  original  Certificate  was  issued 
on  August  22,  1990  (55  FR  35445, 
August  30,  1990),  and  lastly  amended 
on  August  3,  1995  (60  FR  41879,  August 
14,  1995).  A  summary  of  the  application 
for  an  amendment  follows. 

Summar)'  of  the  Application 

Applicant:  The  United  States  Surimi 
Commission  ("USSC"),  c/o  Mundt 
MacGregor  L.L,P.,  999  Third  Avenue, 
Suite  4200,  Seattle.  WA  98104-4082, 
Attention:  Mr,  Paul  MacGregor, 

Contact:  Paul  MacGregor,  Telephone: 
(206)  624-5950, 

Application  No.:  90-7A007 

Date  Deemed  Submitted:  November  1, 
1999. 

Proposed  Amendment:  USSC  seeks  to 
amend  its  Certificate  to  add  the 
following  companies  as  new  "Members" 
of  the  Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulation*  (15 
CFR  325.2(1)):  Highland  Light  Seafoods. 
LLC,  Seattle,  WA  (Controlling  Entity: 
Highland  Light,  Inc.,  Seattle,  WA)  and 
The  Starbound  Limited  Partnership. 
Seattle,  WA  (Controlling  Entity; 
Aleutian  Spray  Fisheries,  Inc.,  Seattle, 
WA). 

Dated:  November  4,  1999, 
Morton  Schnabel. 

Director,  Office  of  Export  Trading  Company 

Affairs. 

(PR  Doc.  99-29362  Filed  11-9-99:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110199A] 

Magnuson-Stevens  Act  Provisions; 
Overfished  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  overfished  fisheries. 

SUMMARY:  In  its  annual  report  to 
Congress  on  the  status  of  marine  fish 
stocks,  NMFS  has  identified  98 
overfished  stocks  and  5  stocks  that  are 
approaching  a  condition  of  being 
overfished,  while  127  species  are  not 
overfished  and  the  condition  of  another 
674  species  is  not  known.  The  report  is 
prepared  to  comply  with  the  Magnuson- 
Stevens  Fisher\'  Conservation  and 
Management  Act  (Magnuson-  Stevens 
Act),  as  amended  by  the  Sustainable 
Fisheries  Act  (SFA).  The  purpose  of  this 
document  is  to  notif\-  the  public  that  the 
Regional  Fishery  Management  Councils 
(Councils)  or  the  Secretary  of  Commerce 
with  respect  to  Atlantic  highlv 
migratory-  species  have  been  informed  of 
those  fisheries  that  are  overfished,  and 
that  they  are  required  under  the 
Magnuson-Stevens  Act  to  initiate  action 
to  end  overfishing,  rebuild  stocks  in 
overfished  fisheries,  and  prevent 
overfishing  in  fisheries  that  are 
approaching  an  overfished  condition. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  H.  Darcy,  NMFS,  301-713-2341. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  action  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
pf  seq.]  as  amended  by  the  SFA.  which 
was  signed  into  law  on  October  11, 
1996.  Section  304(e)  of  the  Magnuson- 
Stevens  Act  requires  that  the  Secretary 
of  Commerce  (Secretary)  report  annuallv 
to  the  Congress  and  the  Councils  on  the 
status  of  fisheries  within  each  Council's 
geographical  area  of  authority  and 
identify  those  fisheries  that  are 
overfished  or  are  approaching  a 
condition  of  being  overfished.  For  those 
fisheries  managed  under  a  Fishery 
Management  Plan  (FMP)  or 
international  agreement,  the  status  is  to 
be  determined  using  the  criteria  for 
overfishing  specified  in  such  FMP  or 
agreement.  A  fisherv  is  classified  as 
approaching  a  condition  of  being 
overfished  if.  based  on  trends  in  fishing 
effort,  fishery  resource  size,  and  other 
appropriate  factors,  the  Secretary 
estimates  that  the  fishery  will  become 


overfished  within  2  years.  Pursuant  to 
section  304  of  the  Magnuson-Stevens 
Act,  the  Councils,  and  the  Secretary'  for 
Atlantic  highly  migratory  species,  were 
notified  on  October  29,  1999.  of  the 
species  that  were  overfished  or 
approaching  an  overfished  condition. 

The  1999  report  finds  that  a  total  of 
98  species  are  "overfished,"  127  species 
are  classified  as  "not  overfished,"  5 
species  are  "approaching  an  overfished 
condition,"  and  for  674  species  the 
status  is  "unknown."  Conservation 
efforts  and/or  updated  data  on  some 
fisheries  allowed  managers  to  remove  10 
species  from  the  overfished  list  while 
adding  18  new  species.  Six  species  that 
had  been  "approaching  an  overfished 
condition"  were  removed  from  that  list, 
but  1  new  species  was  added  to  this 
year's  report.  In  addition,  a  lack  of 
information  to  satisfy  the  more  complex 
overfishing  definition  required  under 
the  SFA  caused  79  species  to  be  moved 
from  the  "not  overfished"  category  to 
the  "unknowm"  designation.  The  new- 
statutory  definition  requires  that  status 
determination  criteria  must  specify  both 
a  maximum  fishing  mortality  or 
reasonable  proxy,  and  a  minimum  stock 
size  threshold  or  reasonable  proxy. 

A  copy  of  the  report  is  also  available 
through  the  internet  at 

<<http://kingfish.ssp.NMFS.gov/ 
SFA». 

Dated:  November  5. 1999. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  99-29480  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.  D.I 022990] 

Marine  Mammals;  File  No.  962-1530 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
The  North  Carolina  State  Museum  of 
Natural  Sciences,  102  North  Salisburv 
Street,  Raleigh,  NC  27063,  has  applied 
in  due  form  for  a  permit  to  take  one  blue 
whale  [Balaenoptera  musculus]  skeleton 
for  purposes  of  scientific  research  and 
educational  display. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  December 
10,  1999. 


ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources.  NMFS. 
1315  East-West  Highway.  Room  13130. 
Silver  Spring,  MD  20910  (301-713- 
2289): 

Regional  Administrator.  Southeast 
Region,  NMFS,9721  Executive  Center 
Drive,  St.  Petersburg,  FL  33702-2432 
(813-570-5301) 

Regional  Administrator,  NMFS. 
Northeast  Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (978-281-9250) 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  McInt\Te.  301/713-2289. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.].  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA:  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226). 

The  applicant  seeks  a  scientific 
research  permit  to  import  the  skeleton 
of  a  blue  whale  recovered  from  an 
animal  which  stranded  in  the  waters  of 
the  Gulf  of  St  Lawrence.  Canada  in 
1978.  The  specimen  will  be  accessioned 
and  cataloged  in  the  research  collections 
of  the  North  Carolina  State  Museum. 
The  specimen  will  be  prepared  for 
exhibit  in  the  Museum.  The  NC  State 
Museum  of  natural  Sciences  is  a  public 
institution  funded  by  the  State  of  North 
Carolina  offering  programs  for  education 
and  public  display. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categoricallv 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief.  Permits 
and  Documentation  Division.  F/PRl, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13705. 
Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
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latpr  than  the  closing  date  of  the     . 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
N'MFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
C^(jmmission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  November  2,  1999. 
.Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Dor.  99-29358  Filed  11-^99;  8:45  ami 

BILLING  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Korea 

\<ivumt)er  4.  1999. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 

(ClTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  November  10,  1999 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold.  International  Trade  Specialist, 
Office  of  Textile-;  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boiu-ds  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Set  tiun  204  oi  the  Agricultural 
Art  of  19,=i6.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  special 
shift  and  carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23,  1998).  Also 


see  63  FR  56005,  published  on  October 
20,  1998. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implemf'nlation  of  Textile  .Agreements. 

(ommittee  for  the  Implementation  of  Textile 
Agreements 

November  4,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasurv,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  14,  1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Korea  and 
exported  during  the  period  which  began  on 
January  1,  1999  and  extends  through 
December  31,  1999. 

Effective  on  November  10.  1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit  ^ 

Group  1 

200-223.  224-Vz, 

419,050.759  square 

224-03.  225. 

meters  equivalent. 

226.  227.  300- 

326   360-363. 

369pt  1  400- 

414   464. 

469pt,^,  600- 

629.  666.  669- 

Pfe,  669pt.  ^ 

and  670  0  8,  as 

a  group. 

Sublevels  within 

Group  II 

336 

64.106  dozen. 

340  

787.481  dozen  of 

wtiicti  not  more  than 

403.080  dozen  stiall 

be  in  Category  340- 

D9. 

341  

229,644  dozen. 

347/348 : 

552,019  dozen. 

633/634/635 

1,369,098  dozen  of 

which  not  more  than 

157.830  dozen  shall 

be  in  Category  633 

and  not  more  than 

588.183  dozen  shall 

be  in  Category  635 

636 

305,205  dozen 

638«39 

5,498,213  dozen. 

640-D^°  

3,128,710  dozen 

641    

1,098,572  dozen  of 

which  not  more  than 

42,553  dozen  shall 

be  in  Category  641- 

y'\ 

647/648     

1,395,561  dozen 

2  Category 
5801.21.0000 
5801.25.0010 
5801.26.0020 
5801.34.0000 


224-V:     only     HTS     numbers 

5801.23  0000.    5801.24  0000. 

5801.25.0020,    5801.26  0010, 

5801.31.0000.    580133  0000, 

-      580135  0010.    5801.35.0020, 

5801.36.0010  and  5801  36.0020. 

3  Category  224-0:  all  remaining  HTS  num- 
bers in  Category  224. 

"Category  369pt.:  all  HTS  numbers  except 
4202.12.4000.    4202.12.8020.    4202.12.8060 
4202.92.3016. 

(Category 
5601.21.0090. 
5702.10.9020. 
5702.49.1080. 
5702.99  1090. 


4202.92.6091, 
369-L): 

5701  90.1020, 
5702.39.2010. 

5702  59.1000. 
5705.00.2020 


all  HTS  numbers  except 
5603.94.1010  and 


4202.92.1500 
6307.90.9905. 
5601.10.1000. 
5701.90.2020. 
5702.49.1020. 
5702.99.1010. 
and  6406.10.7700 

*  Category  469pt.: 
5601.29.0020. 
6406.10.9020 

6  Category  669-P:  only  HTS  numbers 
6305.32.0010.  6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6305.39.0000 

^Category  669pt :  all  HTS  numbers  except 
6305.32.0010.  6305.32.0020.  6305.33  0010. 
6305.33.0020,  6305.39.0000  (Category  669- 
P):  5601.10.2000.  5601.22.0090, 

5607.49.3000  5607.50.4000  and 

6406.10.9040. 

8  Category  670-O:  All  HTS  numtjers  except 
only         HTS         numbers         4202  12.8030, 
4202.12.8070.    4202.92  3020,    4202  92.3031, 
and    6307.90.9907    (Category 


4202.92.9026 
670-L). 

9  Category 
6205  20.2015 
and  6205.20.2030 

'°  Category    640-D 
6205.30.2010. 
6205.30.2040, 
6205.90.4030. 

" '  Category 
6204.23.0050 


340-D:     only     HTS     numbers 
6205.20.2020.     6205  20.2025 

only    HTS    numljers 

6205.30.2020.    6205.30.2030, 

6205.90.3030  and 


641-Y:     only     HTS     numtsers 
6204.29.2030,     6206.40.3010 


and  6206,40.3025. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  99-29394  Filed  11-9-99:  8:45  am] 
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count for  any  imports  exported  after  December 
31,  1998. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  m 
the  Republic  of  Turkey 

November  4.  lyyy, 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  1 0    1 999, 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
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Uppartment  of  Commerce.  (202)  482- 
42 1 2.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-.T850.  or  refer  to  the  U.S.  Customs 
website  at  http' 
www. customs, ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-,3715. 

SUPPLEMENTARY  INFORMATION: 

.\uthority:  .Section  2U4  ot  ttie  Agricuhural 
.\(  t  of  1956,  as  amended  (7  U.S.C.  1854); 

Kxecutive  Ordt-r  llfi.'il  of  March  3.  1972,  as 
amended 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and  carryover 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  .\pparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  B.3  FR  71096. 
published  on  December  23.  1998).  Also 
see  63  FR  59948,  published  on 
Novembers.  1998 
D.  Michael  Hutchinson. 

Ai'tmti  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
.\greements 

November  4,  1999. 

Commissioner  of  Customs, 

Department  of  the  Trpn':nn-  Washington,  DC 

20229 

Dear  Commissiontr  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  ^.  1998.  by  the 
C;hairman.  Committee  for  the  Implementation 
of  Te,xtile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Turkey  and 
exported  during  the  twelve-month  period 
which  began  on  [anuary  1,  1999  and  extends 
through  December  31,  1999. 

Effective  on  November  10.  1999,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uniguav  Round  .^greement  on  Textiles 
and  Clothing. 


Category 


Fabric  Group 

219.  313-02,  314- 
03,315-0*,  317- 
05,  326-06,  617, 
625/626/627/628/ 
629.  as  a  group. 


Adjusted  limit ' 


Limits  not  in  a  group 

300/301  

338/339/638/639 


340/640 


351/651 
352/652 
361  


167  093,959  square 
meters  of  which  not 
more  than 
43,680,621  square 
meters  shall  be  in 
Category  219  not 
more  than 
51.775.602  square 
meters  shall  be  in 
Category  313-0;  not 
more  than 
31.061,775  square 
meters  shall  be  in 
Category  314-0;  not 
more  than 
41,739,262  square 
meters  shall  be  in 
Category  315-0:  not 
more  than 
43  680.621  square 
meters  shall  be  in 
Category  317-0:  not 
more  than  4,853,401 
square  meters  shall 
be  in  Category  326- 
0.  and  not  more 
than  29,120,416 
square  meters  shall 
be  in  Category  617 

10,588,966  kilograms. 

6,448.741  dozen  of 
whicti  not  more  than 
5  710.961  dozen 
shall  be  in  Cat- 
egones  338-S/339- 
S/638-S/639-S ' 

1,489.429  dozen  of 
which  not  more  than 
471,858  dozen  shall 
be  in  Caiegones 
34O-Y/640-Y8. 

1,167  155  dozen. 
3,052,871  dozen. 
2,431,329  numbers. 


^  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

all  HTS  numbers  except 
520852.4035  and 


2  Category  313-0: 

5208  52.3035. 

5209  51  6032 

3  Category  314-0: 
5209  51  6015. 

"Category  315-0: 
520852.4055 

5  Category  317-0 
5208,59,2085. 

6  Category  326-0: 
5208.59.2015, 
5211.59.0015. 


all  HTS  numbers  except 

all  HTS  numbers  except 

all  HTS  numbers  except 

all  HTS  numbers  except 
5209.59.0015  and 


''Category338-S.  only  HTS  numbers 
6103.22.0050,  6105.100010,  6105.10.0030, 
6105.90.8010,  6109  10-0027,  6110  20.1025. 
6110.20.2040,  6110  20.2065,  6110.90.9068. 
6112  110030  and  6114.20,0005.  Category 
339-S  only  HTS  numbers  6104  22.0060, 
6104.29,2049,  6106.10,0010.  6106100030, 
6106.90.2510,  6106.90  3010.  6109  10.0070, 
6110.20.1030,  6110-20.2045,  6110.20.2075, 
6110.90.9070,  611211.0040,  6114.20.0010 
and  6117  90  9020:  Category  638-S  all  HTS 
numbers  except  610990  1007,  6109.90.1009, 
6109901013  and  6109.90.1025,  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050,  6109  90  1060,  6109.90.1065 
and  6109.90  1070 

8  Category  340-Y  only  HTS  numbers 
6205.20.2015.  6205.20  2020,  6205  20.2046, 
6205.202050  and  6205.20.2060:  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020,  6205,30,2050  and 

6205  30  2060 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C,  ,55.3(a)(l). 

Sincerely, 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  99-2939.3  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-02] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency.  Department  of  Defense. 
ACUON:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification, 
this  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996, 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J,  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  speakaer  of  the  House  of 
Representatives,  Transmittal  00—02  with 
attached  transmittal,  policy  justification, 
and  Section  620C(d)  of  the  Foreign 
Assistance  Act. 

Dated:  November  4,  1999, 
L.M.  Bynum, 

.Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEFENSE  SECURi 


:Q0PEmA-;0N  AGENCY- 


WASHINGTON.  DC  20301-2800 


2"  ()(  1  mvt^ 

In  rt'pU  refer  U>: 
I-M9/(n(»Hth 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36tbM  1  i  of  the  Arm.v  hxport 

Control  Act.  we  are  forwarding  herewith  Transmittal  No.  (K)-02  and  under  ^.eparate 

cover  the  classified  annex  thereto.  This  Iransmittal  concerns  the  Department  of  the  Air 

Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA  i  to  (ireece  for  defense  articles 

and  services  estimated  to  cost  $3.1  billion.  Soon  after  this  letter  is  delivered  to  your 

ofTice,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this  Transmittal. 

Sincerelv. 


i' 


MICHAELS  DAVISO.NJR 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Separate  Cover; 
Classified  Annex 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


61282 


Federal  Register    \  n!    H4    No    i !  7  Wednesday,  November  10,  1999/Notices 


Transmittal  No.  00-02 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)         Prospective  Purchaser:   (ireece 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  2.8  billion 
$  .3  billion 
$  3.1  billion 


(iii)        Description  of  Articles  or  Services  Offered;  Seventy  F-16C/D  Block  50+ 

aircraft  to  be  configured  with  either  the  FlOO-PW-229  or  FllO-GE-129  engines, 
the  APG-68(V)7M  or  APG-68(V)XM  FMS  radars,  25  LANTIRN  navigation 
and  33  LANTIRN  targeting  pods;  20  HARM  Targeting  System  (Export);  seven 
F100-PW.229  or  Fl  lO-GE-129  spare  engines,  Night  Vision  Goggle  compatible 
cockpits,  conformal  fuel  tanks,  and  the  Joint  Helmet  Mounted  Cueing  System. 
Associated  support  equipment,  software  development/integration,  spares  and 
repair  parts,  flight  test  instrumentation,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  U.S.  Government 
and  contractor  technical  and  logistics  personnel  services,  and  other  related 
requirements  to  ensure  full  program  supportability  will  also  be  provided. 

(iv)         Military  Department:  Air  Force  (SNW) 

(V)        Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  None 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  under  separate  cover. 

(vii)         Date  Report  Delivered  to  Congress:  27  OCT  1999 


*  as  deHned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


/ 
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POLICY  JUSTIFICATION 


Greece  •  F-16C/D  50+  Aircraft 


The  Government  of  Greece  (GOG)  has  requested  a  possible  sale  of  F-16C/I)  Block  50+ 
aircraft.  All  aircraft  will  be  configured  with  either  the  F100-PW.229  or  FllO-GE-129 
engines,  the  APG-68(\)7M  or  APG-68(\ )XM  FMS  radars,  25  LANTIRN  navigation  and  33 
LANTIRN  targeting  pods;  20  HARM  Targeting  System  (Export):  seven  FlOO-PW-229  or 
FllO-GE-129  spare  engines,  Night  Vision  Goggle  compatible  cockpits,  conformal  fuel  tanks, 
and  the  Joint  Helmet  Mounted  Cueing  System.  Associated  support  equipment,  software 
development/integration,  spares  and  repair  parts,  flight  test  instrumentation,  publications 
and  technical  documentation,  personnel  training  and  training  equipment.  U.S.  Government 
and  contractor  technical  and  logistics  personnel  services,  and  other  related  requirements  to 
ensure  full  program  supportability  will  also  be  provided.  The  estimated  cost  is  $3.1  billion. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  Greece  and  enhancing  weapon  system 
standardization  and  interoperability  of  this  important  NATO  ally. 

The  GOG  has  previously  purchased  and  accepted  deliverv  of  F-16C/D  Block  50  aircraft  and 
LANTIRN  pods  during  FY  98  and  F\'  99.  The  proposed  sale  of  the  aircraft  will  fill  Greece's 
requirement  for  a  multi-role  aircraft,  as  articulated  in  its  modernization  plan,  and  be  more 
interoperable  with  NATO.  The  aircraft  will  be  provided  to  Greece  in  accordance  with  and 
subject  to  the  limitations  on  use  and  transfer  of  the  Arms  Export  Control  .Act.  as  embodied 
in  the  terms  of  sale.  This  sale  will  not  adversely  affect  either  the  military  balance  in  the 
region  or  U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus  question. 

The  prime  contractor  will  be  Lockheed  Martin  Tactical  Aircraft  Systems.  Fort  Worth, 
Texas.  One  or  more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  U.S. 
Government  representatives  in-country.  It  is  estimated  that  approximateh  two  years  of 
contractor  technical  support  will  be  required  in  Greece  following  delivery  of  the  aircraft. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Certification  Under  S  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Amended 


Pursuant  to  §  620C(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  Act),  Executive  Order  12163 
(Sec.  1-201 (a)  (13) )  and  the  Secretary  of  State's  memorandum  of 
December  15,  1997,  I  hereby  certify  that  the  furnishing  to 
Greece  of  70  r-16  C/D  Block  50+  aircraft  70,  25  LANTIRN 
navigation  and  33  LANTIRN  targeting  pods,  20  HARM  Targeting 
Systems,  7  F-lOO-PW-229  or  F-llO-GE-129  spare  engines.  Night 
Vision  Goggle  compatible  coc)cpits,  conformal  fuel  tanks,  and 
the  Joint  Helmet  Mounted  Cueing  System,  associated  support 
equipment,  software  development/integration,  spare,  and  repair 
parts,  flight  test  instrumentation,  publications  and  technical 
documentation,  personnel  training  and  training  equipment,  and 
USG  and  contractor  technical  and  logistics  personnel  services 
at  an  estimated  cost  of  $3.1  billion,  is  consistent  with  the 
principles  contained  in  S   620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the  notification 
to  Congress  under  S  36(b)  of  the  Arms  Export  Control  Act 
regarding  the  proposed  sale  of  the  above-named  articles  and 
services  and  is  based  on  the  justification  accompanying  said 
notification,  of  which  said  justification  constitutes  a  full 
explanation. 


^Ar- 


vohn  D.  Holum 
Senior  Adviser 
for  Arms  Control  and 
International  Security 


IFR  Dm    Q9--J')  !HJ  Filed  11-&-99;  8:4,S  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No   00-03] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
X'^inry,  Department  of  Defense. 
action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
puljlishmg  the  unclassified  text  of  a 
section  36(b)(l}  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT;  Ms 
J.  Hurd.  DSCA/CUNIPI/KM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-03  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  4, 1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  S001-1(>-M 
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iNSF:  SECURITV  COOPERATION  AGENCY 


WAS^iNG'ON   DC  20301-2800 


\ 


27  OCT  1999 
In  reply  refer  to: 
1-99/010356 


Honorable  J.  Dennis  Hasterl 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-03,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Denmark  for  defense  articles  and  services  estimated  to  cost  $48  million.  Soon  after  this 

letter  is  delivered  to  your  office,  ne  plan  to  notify  the  news  media. 

Sincerely, 


>(&U)il^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  .Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  .Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-03 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)      Prospective  Purchaser:  Denmark 

(ii)      Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  46  million 
$  2  million 
$  48  million 


(iii)      Description  of  Articles  or  Services  Offered:  Two  hundred  twentv-five  M26A1 
Extended  Range  Rocket  pods  (six  rockets  per  pod)  for  the  Multiple  Launch 
Rocket  System  (MLRS),  production  verification  testing,  spare  and  repair  parts, 
support  equipment,  publications  and  technical  documentation,  personnel 
training  and  training  equipment,  U^.  Government  and  contractor  technical  and 
logistics  personnel  services  and  other  related  elements  of  program  support 

(iv)      Military  Department;  Army  (TJC,  Amendment  1) 

(v)      Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  None 

(vi)      Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(vii)      Date  Report  Delivered  to  Congress;  27  OCT  1999 


*  as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

Denmark  -  Extended  Range  Rocket  Pods  for  the  Multiple  Launch  Rocket  Systems 

The  Government  of  Denmark  has  requested  a  possible  sale  of  225  M26A1  Extended  Range 
Rocket  pods  (six  rockets  per  pod)  for  the  Multiple  Launch  Rocket  System  (MLRS), 
production  verification  testing,  spare  and  repair  parts,  support  equipment,  publications  and 
technical  documentation,  personnel  training  and  training  equipment,  U.S.  Government  and 
contractor  technical  and  logistics  personnel  services  and  other  related  elements  of  program 
support  The  estimated  cost  is  $48  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of 
the  United  States  by  improving  the  military  capabilities  of  Denmark. 

The  Government  of  Denmark  will  use  these  ERR  pods  with  their  MLRS  which  have  already 
been  delivered  in  FY  99.  These  EER  pods  will  upgrade  Denmark's  anti-armor  capabilities^ 
Denmark  has  previously  purchased  ERR  pods  and,  therefore,  will  have  no  difficulty 
absorbing  these  additional  pods. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Vought  Systems,  Dallas,  Texas.  There  are  no 
offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
(Government  or  contractor  representatives  to  Denmark. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  00-03 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36fb)(l) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  TechnoIogY: 

1.  The  highest  level  of  classified  information  required  to  be  released  for  training, 
operation  and  maintenance  of  the  Multiple  Launch  Rocket  System  (MI.RS)  Extended  Range 
Rocket  (ERR)  pods  is  Confidential.  The  highest  level  of  information  which  could  be 
revealed  through  reverse  engineering  or  testing  of  the  end  item  is  Secret.  MLRS-ERR 
technical  data  and  information  includes  Confidential  and  Secret  reports  and  data,  as  well  as 
performance  and  capability  data,  classified  Confidential/Secret. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
or  equivalent  systems  which  might  reduce  weapon  system  effectiveness  or  he  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Denmark  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  GovemmcnL 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


IFR  Uo(    c)a-29383  Filed  11-&-99;  8:45  am] 

BILLING  CODE  5001-10-C 

DEPARTME^f^  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  00-04] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 

publishing  the  unclassified  text  of  a 

section  ,36(b!(1)  arms  sales  nutifit  diton. 
This  IS  published  to  fulfill  the 
requiremenls  of  section  155  (if  Pub  L 
104-164  dated  21  lulv  199fi 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J,  Hurd.  DSCA'C0\4PT'RM  rOB;  604- 
6575 


The  folliAvme  i'^  a  i  ups  oi  a  letter  u~, 
the  Sp'Mker  oi  thp  H'juse  of 
Rpprpvpntdt: .  ps   Traii^-niitia.  i>t>~^')4  w;th 
^tta;  ri'^ii  •rd:i:-mittci;  ana  pniic} 
)us!!lu  ati'-in 

Dated.  November  4,  1999. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  50C1 -10-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


27  OCT  1999 
In  reply  refer  to: 
1-99/010773 


Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 
Representatives 
Washington,  DC.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-04,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the 

Netherlands  for  defense  articles  and  services  estimated  to  cost  $275  million.  Soon  after 

this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news  media. 

Sincerely, 


,&!JX\^^ 


MICHAEL  S  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-04 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(bM  1 ) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser;  The  Netherlands 


(ii)        Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$  275  million 
$  275  million 


(iii)        Description  of  Articles  or  Services  Offered:  Logistics  support 

services/equipment  for  the  F-16  aircraft  including  avionics/computer  software 
support,  aircraft  engine  services/modifications,  publications  and  technical 
documentation,  contractor  technical  services,  spare  and  repair  parts,  depot 
level  repair  support  and  other  related  program  elements  of  support  to  ensure 
aircraft  operational  availability. 

(iv)        Military  Department:  Air  Force  (QBK) 

(v)        Sales  Commission,  Fee,  etc.,  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(vii)        Date  Report  Delivered  to  Congress:  27  OCT  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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Federal  Register    V 


(>4.   Nil 


Wednesday,  November  10,  1999 /Notices 


POLICY  JUSTinCATION 

Netherlands  -  Logistics  Support  for  F-16  Aircraft 

The  Government  of  the  Netherlands  has  requested  a  possible  sale  of  logistics  support 
services/equipment  for  the  F-16  aircraft  including  avionics/computer  software  support, 
aircraft  engine  services/modiflcations,  publications  and  technical  documentation,  contractor 
technical  services,  spare  and  repair  parts,  depot  level  repair  support  and  other  related 
program  elements  of  support  to  ensure  aircraft  operational  availability.  The  estimated  cost 
is  $275  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  Netherlands  and  enhancing  weapon  system 
standardization  and  interoperability  of  this  important  NATO  ally. 

The  Netherlands  needs  this  logistics  support  to  maintain  the  operational  level  of  its  F-16 
squadrons  in  support  of  organic  and  NATO  mission  commitments.  The  Netherlands  will 
have  no  difficulty  absorbing  these  additional  logistic  support  services. 

The  proposed  sale  of  these  support  services  will  not  affect  the  basic  military  balance  in  the 
region. 

The  contractors  expected  to  participate  in  this  program  are  United  Technologies 
Corporation,  Pratt  &  Whitney,  West  Palm  Beach,  Florida;  Lockheed  Martin  Tactical 
Aircraft  Systems,  Fort  Worth,  Texas;  and  Northrop  Grumman  Corpwration,  Baltimore, 
Maryland.  There  are  no  offset  agreements  proposed  to  be  entered  into  in  connection  with 
this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  one  U.S.  Government 
and  three  contractor  representatives  in-country  for  a  period  of  up  to  five  years. 

There  will  be  no  adverse  impact  on  I  .S.  defense  readiness  as  a  result  of  this  proposed  sale. 


IFR  Do(    90-2^384  Filed  11-9-99:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-05] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  hecunly  Luoperatiun 
.\genc  V.  Department  of  Defense. 

ACTION:  Notice. 


SUMMARY:  The  Department    .*  D-iense  is 
publishing  the  unddsvificfi  ii>\'  :,i  „ 
section  36i'bMl  •  arms  '<aie^  nntifiLatijn 
This  is  pubhsheri  in  fulfill  the 
requirements  of  section  135  of  Pub.  L. 
104-164  dated  21  lulv  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  M:, 
I.  Hurd,  DSCA/COMPT  KM,  (703)  604- 
6575. 


The  following  is  a  cop\  if  a  :t>"t^r  to 
the  Speaker  of  the  K   ..>e    i 
Representatives.  Tr,! p.- nil'; d^  i)i>-03  with 
attached  transmittal  and  policy 
justification. 

Dated:  November  4,  1999, 

i    M    B\  num 

Alternate  OSD  Federal  Register  Liaison 
Officpr.  Department  of  Defense. 

S:.. -iNG  COOE  5001-10-M 


NSt  SECURITY  COOPERATION  AGENCY 


WASHINGTON  DC  20301-2800 


27  OCT  1999 
In  reply  refer  to: 
1-99/010775 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-05,  concerning  the 

Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to 

Germany  for  defense  articles  and  services  estimated  to  cost  $138  million.  Soon  after  this 

letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


,($iU)i^^-^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-05 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:  Germany 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$  138  million 
$  138  million 


(iii)         Description  of  Articles  or  Services  Offered:  Base  services  for  the  German  Air 
Force  Tornado  operations  at  Holloman  Air  Force  Base  ( AFB  i.  New  Mexico  will 
be  for  training,  fuel,  munitions,  base  operating  support  and  other  related 
operational  and  logistics  requirements. 

(iv)         Military  Department:  Air  Force  (NDO) 

(v)         Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)         Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(vii) 


Date  Report  Delivered  to  Congress:  27  OCT  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 


Germany  -  Tornado  Aircraft  Training  and  Logistics  Support 

The  Government  of  Germany  has  requested  a  possible  sale  of  the  German  Air  Force 
Tornado  operations  at  Holloman  Air  Force  Base  (AFB),  New  Mexico.  Services  provided  will 
be  for  training,  fuel,  munitions,  ba.se  operating  support,  and  other  related  operational  and 
logistics  requirements.  The  estimated  cost  is  $138  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  Germany  and  enhancing  standardization 
and  interoperability  of  this  important  N.\TO  ally. 

The  Tornado  training  conducted  at  Holloman  AFB  is  the  only  location  where  the  German 
Air  Force  trains  aircrews  in  Tornado  operations  and  tactics.  The  origin  of  these  operations 
began  at  U.S.  Air  Force  facilities  in  1989. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  U.S.  Air  Force  is  the  prime  contractor  for  this  program.  There  are  no  offset  agreements 
proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Germany. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Dot.,  9q-jq,!8,S  F, It'll  1 1-t^-t)');  8:45  am) 
BILLING  COOe  5001 -10-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Docket  No.  00-13] 

36(b)(1)  Arms  Sales  Notification 

AGENCY;  Df'tt'nse  Security  Cooperation 

,\e('nc:v.  Departmt^n?  .'f  Dpfense. 

ACTION:  Notice. 


SUMMARY;  Tht'  DopartrnHnt  ^f  Dpf.-nM   ;^ 
publishing  the  uik  Us'-ifipd  t'-'xt  ■  f  a 
section  36(b)i  1    arm'-  --^1^^  rmwiu  ation. 
this  is  published  to  fulfill  the 
rpQuirpments  of  section  155  of  Pub.  L. 
Ii)4~lh4  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
I,  Hurd,  DSCA/COMP"^  RM,  (703)  604- 

6575. 


The  following  is  a  copy  of  a  letter  to 
me  Speaker  of  the  House  of 
Representatives,  Transmittal  00-13  with 
attached  transmittal  and  policy 
justification. 

Dated-  November  4,  1999. 

1    M    H\  nurr, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Dppartmpnt  of  Defense. 

BILLING  CCDl  50G:    ■>  W 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON   DC  20301 -2800 


27  OCT  1999 
In  reply  refer  to: 
1-99/010964 


Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-13  and  under  separate 

cover  the  classified  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air 

Force's  proposed  Lettensi  of  Offer  and  Acceptance  (LOA)  to  Korea  for  defense  articles 

and  services  estimated  to  cost  $379  million.  Soon  after  this  letter  is  delivered  to  your 

office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this  Transmittal. 


Sincerely, 


»(fiiJUl/^-^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 

Attachments 

Separate  Cover: 
Classified  Annex 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  .Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  .Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-13 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(l ) 

of  the  Arms  Export  Control  Act 


(i)        Prospective  Purchaser:  Republic  of  Korea 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  $  300  million 

Other  $    79  million 

TOTAL  $  379  million 

(iii)        Description  of  Articles  or  Services  Offered:  Twentv  F-16C/I)  aircraft 

component  kits,  spares  and  repair  parts,  software  development/integration, 
flight  test  instrumentation,  support  equipment,  publications  and  technical 
documentation,  U.S.  Government  and  contractor  technical  and  logistics 
personnel  services,  and  other  related  elements  of  logistics  support.  Jet  engines, 
to  power  these  aircraft,  will  be  acquired  by  direct  commercial  sales  and 
notified  in  conjunction  with  a  separate  36(c)  notification. 

(iv)        Military  Department:  Air  Force  (SIQ) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  under  separate  cover 

(vii)        Date  Report  Delivered  to  Congress:  27  OCT  1999 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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Federal  Register    \ui    b4,  No.  217/ Wednesday,  November  10,  1999 /Notices 


Nofm-  1'!  f*r.ip,is^i  K^iuance  t)f  i^iter  of  Offer 

f*un>uant  u<  station  VwbHl) 

of  lh<  \rn\s  Kxport  t  onlrol  Act 


(I)        Prospective  Purchaafr    Repuhljr  of  Korya 

(U)         TuUl  F-stinmled  \  jluc 

^lajxr  rVffnsf  ^gulp^m■nl•  1i  .M)0  million 

OllH-r  S    79  million 

TOTAL  %  379  million 

(BO        Df^-Tipiion  of  \rticioi  iir  »trvict>  Offered:    I  v»enl,\  F16C7D  aircraft 

tumponent  kiu.  ^part«.  And  repair  parts,  wftware  development/integration, 
night  test  insirumfnutMin,  support  e<)uipmenL  publications  and  technical 
d«K-umenu*non.  \   >  t.overnment  and  contractor  technical  and  logistics 
personnel  servicer,  and  other  related  elements  of  lot;istics  support.  Jet  engines. 
to  power  the<rf  jiinraft.  »!ll  he  dtquired  bv  direct  commercial  sales  and 
ti'.tifietl    II    *>n)ijnitHm  .*ith  a  separate  V)*c    notification. 

(I»)         VlillUrv  lleuarlment      \it  for- 1-    Nly 

(t)        Sales  C  umnmsion.  i-ee.  eiL  .  Paid.  Offered,  or  .Agreed  to  be  Paid:  none 

(tI)        NensHivnv  if  1  ethnology  (  untamed  in  the  IMense  Article  or  Defense  Services 

^'.^'il^.'se<^  1\' j>e  V)id     ^♦.e  \  nnet  under  separate  Cover 


(vU) 


UU   Kr^J-ir!  l>el|v,:rrfl  u, 


■'PiL^*5i5 


•  ()(  7   1999 


■Li  jcnned  in  Scctioo  47(6)  of  the  Armc  Export  i  ontrot  \i  u 


2A 


;FK  Dot    fH)-J9,iHh  Filed  11-9-99.  HAb  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-14] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Secuntv  C.uoperalion 
Agency.  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  The  Department  "i  Dpi.-nse  is 
publishing  the  unciassifieci  text  .j  ,, 
section  36(b)il)  arms  sales  nutiiiLatiun. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub.  L. 
104-164  dated  21  fuly  1996. 

FOR  FURTHER  INFORMATION  CONTACT;  .Ms 
J.  Hurd  DSCA/COMPT  RM,  (703)  604- 
6575. 


The  foUnwini;  :v  ,-.  l:  r\  of  a  letter  to 
the  Speaker  of  the  House  nf 
Representative.s,  Transmittal  00-14  with 
attached  transmittal  and  policy 
justification. 

Datf^d   Vnvpmber  4,  1999. 
I  ,M    B\  num 

Alternate  OSD  Federal  Register  Liaison 

OfficpT.  Department  of  Defense. 

BILLING  CODE   SOC-    ■;   W 
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)EPENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


27  OCT  1999 
In  reply  refer  to: 
1-99/011004 


Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-14  and  under  separate 

cover  the  classified  annex  thereto.  This  Transmittal  concerns  the  Department  of  the  Air 

Force's  proposed  Letterts)  of  Offer  and  Acceptance  (LOA)  to  Thailand  for  defense 

articles  and  services  estimated  to  cost  $157  million.  Soon  after  this  letter  is  delivered  to 

your  office,  we  plan  to  notify  the  news  media  of  the  unclassified  portion  of  this 

Transmittal. 


Sincerely, 


.Q^J^y^— 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 

Attachments 

Separate  Cover: 
Cla.ssified  Annex 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-14 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)       Prospective  Purchaser;  Thailand 

(ii)        Total  Estimated  Value; 

Major  Defense  Equipment*  $  134  million 

Other  $    23  million 

TOTAL  $  157  million 

(">)        Description  of  Articles  or  Services  Offered:  Eighteen  F-16.A/B  Block  15  ADF 
aircraft  including  two  non-flyable  Block  10  OCU  aircraft,  two  Pratt  and 
Whitney  F-100-PW-220E  spare  engines,  spare  and  repair  parts,  devices, 
support  equipment,  publications  and  technical  documentation,  personnel 
training  and  training  equipment,  U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services  and  other  related  elements  of  logistics  support. 

(iv)        Military  Department;  Air  Force  (SMG,  Amendment  7) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  SeeAnnex  under  separate  cover 

(vii)        Date  Report  Delivered  to  Congress;  27  OCT  1999 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JLSTinCATION 

Thailand  ■  F-16A/B  Block  15  ADF  Aircraft 

The  Government  of  Thailand  has  requested  a  possible  sale  of  18  F-16A/B  Block  15  ADF 
aircraft  including  two  non-flyable  Block  10  OCU  aircraft,  two  Pratt  and  Whitney  F-100- 
PW-220E  spare  engines,  spare  and  repair  parts,  devices,  support  equipment,  publications 
and  technical  documentation,  personnel  training  and  training  equipment,  U.S.  Government 
and  contractor  engineering  and  logistics  personnel  services  and  other  related  elements  of 
logistics  support.  The  estimated  cost  is  $157  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in 
Southeast  Asia. 

Thailand  will  use  these  F-16A/B  Blink  15  ADF  aircraft  to  maintain  a  continuous  air 
defense  capability  and  upgrade/modernize  their  current  fleet.  Thailand,  which  already  has 
F-16  aircraft  in  their  inventory,  will  have  no  difficulty  absorbing  these  additional  aircraft. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance 
in  the  region. 

The  principal  contractors  will  be  Lockheed  Martin,  Fort  Worth,  Texas  and  Pratt  and 
Whitney,  Palm  Beach.  Florida.   Ihere  are  no  offset  agreements  proposed  in  connection 
with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  U.S.  Government 
representatives  in-country  for  two  months. 

There  will  be  no  adverse  impact  on  I  .S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FK  L)(j(    44-29  m^  Filed  11-9-99;  8:45  am) 

BILLING  CODE  5001 -lO-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-15] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Gooperatuin 
.-\gen(:y.  Department  of  Defense, 
ACTION:  Notice. 


SUMMARY;  The  Department  <n  Defense  i.^ 
publisfiing  tlie  unclassified  text  ot  a 
.section  3B(b){li  arms  saie<-  notifK  alien 
This  is  published  to  fulfill  tht- 
requirements  of  section  1.5.5  .if  Pub,  L. 
104-164  dated  21  lulv  iQQB 

FOR  FURTHER  INFORMATION  CONTACT:  M- 
I,  Hurd,  DSCA/COMPT  KM,  (703)  604- 
6575. 


The  t!ii:n\\--[!t:  i-  o  (  (tf)\    ;if  a  ie'ler  tO 
'he  Speaker  .i;  the  Hnu>e  .i 

Repre-t-nldtixt's,  Transmittdi  OO- ;  .5  with 
.-ittacheii  transmittal,  policy  )u-t;f)L.!t:  ^n, 
and  Sensitivity  of  Technology. 

Hotoa   November  4.  1999. 
1   M    H\num, 
Alternate  OSD  Federal  Register  Liaison 


nffirpT- 

BI1.1.ING  CODt  bOC 
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;NSt  SECURITY  COOPERATION  AGENCY 


WAS^'NG^ON  DC  20301-2800 


27  OCT  1999 
In  reply  refer  to: 
1-99/011296 


Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-15,  concerning  the 

Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  Israel 

for  defense  articles  and  services  estimated  to  cost  $508  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


»&CUil^-. 


MICHAEL  S.  DAVISON,  JR. 

LIEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  .Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  00-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


0)       Prospective  Purchaser:  Israel 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  $  372  million 

Other  $  136  million 

TOTAL  $  508  million 

(»»)        Description  of  Articles  or  Services  Offered:  Remanufacture  of  24  AH-64A 
APACHE  helicopters  to  AH-64D  model  aircraft,  12  AN/APG-78  AH-64D 
Longbow  Fire  Control  Radar,  12  APR-48A  Radar  Frequency  Interferometer, 
56  T-700-GE-701C  engines,  24  Target  Acquisition  Designation  Sight/Pilot 
Night  Vision  Sensor  (TADS/PNVS),  480  AGM-114L3  HELLFIRE  II  laser 
guided  missiles,  spare  and  repair  parts,  support  equipment,  publications  and 
technical  documentation,  personnel  training  and  training  equipment,  I  .S. 
Government  and  contractor  technical  support  and  other  related  elements  of 
logistics  support. 

(iv)        Military  Department:  Army  (YUM) 

(v)        Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(v>)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(vii)        Date  Report  Delivered  to  Congress:  27  OCT  1999 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Israel  -  AH-64A  APACHE  Helicopters  Remanufactured  to  AH-64D  Model  Helicopters 

The  Government  of  Israel  has  requested  a  possible  sale  for  remanufacture  of  24  AH-64A 
APACHE  helicopters  to  AH-64D  model  aircraft,  12  AN/APG-78  AH-64D  Longbow  Fire 
Control  Radar,  12  APR-48A  Radar  Frequency  Interferometer,  56  T-TOO-GE-TOIC  engines, 
24  Target  Acquisition  Designation  Sight/Pilot  Night  Vision  Sensor  (TADS/PNVS),  480 
AGM-114L3  HELLFIRE  II  laser  guided  missiles,  spare  and  repair  parts,  support 
equipment,  publications  and  technical  documentation,  personnel  training  and  training 
equipment,  U.S.  Government  and  contractor  technical  support  and  other  related  elements 
of  logistics  support.  The  estimated  cost  is  $508  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and 
continues  to  be  an  important  force  for  political  stability  and  economic  progress  in  the 
Middle  East 

Israel  desires  these  articles  to  fulfill  their  strategic  commitments  for  self-defense,  with 
coalition  support,  in  the  region.  The  proposed  sale  will  upgrade  its  anti-armor  day/night 
missile  capability,  provide  for  the  defense  of  vital  installations  and  provide  close  air 
support  for  the  military  ground  forces.  Israel,  which  already  has  APACHE  helicopters  in 
its  inventory,  will  have  no  difficulty  absorbing  these  helicopters. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance 
in  the  region. 

The  principal  contractors  will  be  the  Boeing  Company,  Mesa,  Arizona;  Lockheed  Martin 
Electronics  and  Missiles,  Orlando,  Florida;  Lockheed  Martin  Federal  Systems,  Owego, 
New  York;  General  Electric,  Lynn,  Massachusetts;  and  Longbow  LLC,  Orlando,  Florida. 
Under  this  sale,  the  contractor  will  incur  offset  obligations  under  an  existing  industrial 
cooperation  agreement. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  and  contractor  representatives  to  Israel. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


Federal  Register  /  Vol.  64,  No.  217  /  Wednesday.  November  10.  1999 -N 


otices 


61309 


Transmittal  No.  00-15 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Classified  Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology: 

1.       The  AH-64D  APACHE  Attack  Helicopter  includes  the  following  classified  or 
sensitiye  components: 

a.  AN/APG-78  AH.64D  Longbow  Fire  Control  Radar  (FCR»  is  an  active  fire 
control  radar  system  providing  detection,  location,  classification  and  prioritization  of 
targets  to  be  prosecuted  by  the  Longbow  HELLHRE  Modular  Missile  System  or  handed 
over  to  other  on-board  sensor  systems.  This  enables  the  APACHE  helicopter  to  detect  and 
fire  upon  targets  in  visual  conditions  which  preclude  the  use  of  visual  or  infrared  imagine 
systems.  Hardware  is  Unclassified;  releasable  technical  manuals  for  operation  and  organic 
level  mamtenance  are  Unclassified.  The  AH-64D  Longbow  critical  system  information  is 
stored  in  the  FCR  in  the  form  of  mission  source  codes,  target  detection,  classification 
algorithms,  and  coded  threat  parametrics;  all  classified  Secret.  The  data,  including 
operational  software,  proposed  for  release  will  not,  in  itself,  facilitate  reverse  engineering. 

b.  The  AN/APR-48A  Radar  Frequency  Interferometer  (RFI )  is  part  of  the 
AN/APR-78  FCR.  It  passively  detects,  locates  in  azimuth,  and  identifies  radar  emitters 
and  sends  the  emitter  identification,  and  location  to  either  the  FCR  or  to  the  APACHE 
Weapons  Processor  for  display  to  the  aircrew.  Emitter  information  can  also  be  used  for 
prioritization.  Hardware  is  classified  Secret  when  the  User  Data  Module  (UDMl  is 
attached  to  the  RFI  Processor  Assembly;  Unclassified  when  the  UDM  is  absent.  Releasable 
technical  manuals  for  operation  and  organic  level  maintenance  are  Unclassified.  The  data, 
including  operational  software,  proposed  for  release  will  not  facilitate  reverse  engineering. 

c.  The  Target  Acquisition  and  Designation  Sight^Pilot  Night  Vision  Sensor 
(TADS/PNVS)  with  Optical  Improvements  (OIP)  system  provides  day.  night,  limited 
adverse  weather  target  information,  as  well  as  night  navigation  capabilities.  The  PNVS 
provides  thermal  imaging  that  permits  nap-of-the-earth  flight  to,  from,  and  within  the 
battle  area,  while  TADS  provides  the  co-pilot  gunner  with  search,  detection,  recognition. 
and  designation  by  means  of  Direct  View  Optics  (DVO),  television,  and  Forward  Looking 
Infrared  (FLIR)  sighting  systems  that  may  be  used  singulariy  or  in  combinations. 
Hardware  is  Unclassified.  Technical  manuals  for  authorized  maintenance  levels  are 
Unclassified.  Reverse  engineering  is  not  a  major  concern. 
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d.   The  AGM-114L3  HELLHRE  missiles  with  containers,  hardware,  and 
documentation  are  Unclassified.  The  Longbow  HELLFIRE  missile  guidance  section  and 
the  guidance  algorithms  (source  codes)  contain  classified  technical  data  and  design 
information.  This  design  information  is  classified  Secret  and  the  warhead  performance  is 
classified  Confidential.  Sensitive  software  algorithms  are  contained  within  the  system,  but 
the  L-3  version  contains  several  software  security  capabilities.  Also,  the  missile  source  code 
is  not  releasable.  This  protects  the  sensitive  software  information  from  being 
compromised.  The  Longbow  seeker  contains  critical  components,  but  the  technical  data 
package  will  not  be  released. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop 
countermeasures  or  equivalent  systems  which  might  reduce  weapon  system  effectiveness  or 
be  used  in  the  development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Israel  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  UJS.  Government 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security 
objectives  outlined  in  the  Policy  Justification. 


iFR  Doc   99-29388  Filed  11-9-99,  8  45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Medical  and  Dental  Services  for  Fiscal 
Year  2000 


summary:  Notice  is  hereby  given  that  on 
September  30.  1999.  the  Deputy  Chief 
Financial  Officer  approved  the 
following  reimbursement  rates  for 
inpatient  and  outpatient  medical  care  to 


be  provided  m  F'i'  2000  These  rates  are 
effective  October  1.  1999. 

Medical  and  Dental  Services  for  Fiscal 
Year  2000 

The  F^'  2000  Department  of  Defense 
(DoD;  reimbursement  rates  for  inpatient, 
outpatient,  and  other  services  are 
provided  in  accordance  with  Title  10, 
United  States  Code.  Section  1095.  Due 
to  size,  the  sections  containing  the  Drug 
Reimbursement  Rates  (Section  III.E)  and 
the  rates  for  .\ncillary  Services 
Requested  by  Outside  Providers 


(Section  III.F)  are  not  included  in  this 
package.  The  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
will  provide  these  rates  upon  request 
(MAJ  Rose  Layman.  OASD(HA)— 
Response  Management/Tri-Care 
Management  Activity,  (703)  681-8910 
or  DSN  761-8910).  The  medical  and 
dental  service  rates  in  this  package 
(including  the  rates  for  ancillary 
services,  prescription  drugs  or  other 
procedures  requested  by  outside 
providers)  are  effective  October  1,  1999. 


Inpatient,  Outpatient  and  Other  Rates  and  Charges 
/.  Inpatient  Rates  '  - 


Per  inpatient  day 


A  Bum  Center  

B  Surgical  Ca.'-e  Services  (Cosmetic  Surgery)  

C  All  Other  Inpatient  Services  (Based  on  Diagnosis  Related  Groups  (ORG)'. 


Intemational 
Interagency 

military  edu- 
cation &  train- 
ing (IMET) 


$3,080.00 
1,411.00 


Interagency  & 
ottier  federal 
agency  spon- 
sored patients 


$5,529.00 
2,533.00 


Other  (tull/tbird 
party) 


$5,840.00 
2,675.00 


1    FY2000  Direct  Care  Inpatient 
Reimbursement  Rates 


Standard  amount 


Large  Urban  

Ottier  Urban/Rural 
Overseas 


IMET 


$2,921.00 
3,236.00 
3,606.00 


Interagency 


Ottier  (full/ttiird 
party) 


$5,498.00 
6,532.00 
8,520.00 


$5,775.00 
6,883.00 
8,941.00 


2.  Overview 

The  FY2000  inpatient  rates  are  based  on  the  cost  per  DRG.  which  is  the  inpatient  full  reimbursement  r^t.^  r„.r 
hospital  discharge  weighted  to  reflect  the  intensity  of  the  principal  diagnosis,  secondary  diagnoses,  procedure.  i>..'ie.v 
age  etc,  involv^ed.  The  average  cost  per  Relative  Weighted  Product  (RVVP]  for  lart^e  urban:  other  urban/rural,  and  overseas 
tacilities  will  be  published  annually  as  an  inpatient  adjusted  standardized  amount  (ASA)  (see  paragraph  I  C  1  above) 
The  ASA  will  be  applied  to  the  RWT  for  each  inpatient  case,  determined  from  the  DRG  weights,  outlier  thresholds, 
and  payment  rules  published  annually  for  hospital  reimbursement  rates  under  the  Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services  (CHAMPUS)  pursuant  to  ,32  CFR  199  14(a)(1).  including  adjustments  for  length  of  stay  (LOS) 
outhers.  The  published  ASAs  will  be  adjusted  for  area  wage  differences  and  indirect  medical  education  (IME)  for 
the  discharging  hospital.  An  example  of  how  to  apply  DoD  costs  to  a  DRG  standardized  weight  to  arrive  at  DoD 
costs  is  contained  in  paragraph  I.C.3  .  below 

3.  Example  of  Adjusted  Staruiardized  .\mi.unts  for  Inpatient  Stays 
Figure  1  shows  examples  for  a  nonteaching  hospital  in  a  Large  Urban  .-Xrea 

a.  The  cost  to  be  recovered   is  DoD's   cost   for  medical   ser\ices   provided    m   the  non-teaching  hospital   located   in 
a  large  urban  area.  Billings  will  be  at  the  third  partv  rate 

b.  DRG   020:    Nervous   System   Infection   Except    Viral    Meningitis    The    RWP   for   an    inlier   case   is   the   CHA^MPUS 
weight  of  2.3446.  (DRG  statistics  shown  are  from  FY  1998  ) 

c.  The  DoD  adjusted  standardized  amount  to  be  charged  is  S5.775  (i.e..  the  third  party  rate  as  shown  in  the  table). 

d.  DoD  cost  to  be  recovered   at  a  nonteaching  hospital   with  area  wage  index   of   1.0  is  the  RWP  factor  (2.3446) 
in  subparagraph  3.b..  above,  multiplied  by  the  amount  (S5.77.5)  in  subparagraph  3.c.,  above. 

e.  Cost  to  be  recovered  is  $13,540, 

Figure  1.— Third  Party  Billing  Examples 


DRG 

No. 

DRG  description 

DRG  weight      ^TTn% 
^         mean  LOS 

Geometric 
mean  LOS 

Short  stay 
threshold 

Long  stay 
threshold 

020  ... 

Nervous  System  Infection  Except  Viral  Meningitis 

2.3446                  8.1 

5.7 

1 

29 
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Hospital 


Non-teaching  Hospital 


Location 
Large  Urban  


Area  wage 
rate  index 

1.0 


iME  adjust- 
ment 

1  0 


Group  ASA 

$5775 


Applied 
ASA 

S5.775 


Patient 


Length  of  stay 


7  days  , 
21  days 
35  davs 


Days  above 
threshold 


0 
0 
6 


Relative  weighted  product 


Inlier* 

2  3446 
23446 
2  3446 


Outlier" 

0  0000 
0  0000 
0  8144 


Total 

2.3446 

2  3446 

3  1590 


TPC 
Amount"* 

$13,540 
13.540 
18.243 


•  DRG  Weight 

"Outlier  calculation  ~  33  percent  ot  per  diem  weight  x  number  of  outlier  days 

=  33  (DRG  WeighuGeometnc  Mean  lOS'  '  (Patient  LOS -Long  Stay  Threshold) 

=    33  (2.3446.''5,7)  -  (35     29^ 

=  33  (41133)  '  6  (take  out  to  five  dectmai  places) 

=   13574  ■<  6  (carry  to  five  decimal  places 

=   8144  (carry  to  four  decimal  placesi 

"•Applied  ASA  ■  Total  RWP 

n.  Outpatient  Rates  '  ^  Ppf  Visit 


MEPRS 
code" 


Clinical  service 


International 
military  edu- 
cation &  train- 
ing (IMET) 


Interagency 
and  other  fed- 
eral agency 
sponsored  pa- 
tients 


A.  Medical  Care 


BAA 

BAB 

BAG 

BAE 

BAF 

BAG 

BAH 

BAI 

BAJ 

BAK 

BAL 

BAM 

BAN 

BAO 

BAP 

BAG 

BAR 

BAS 

BAT 

BAU 


Intemal  Medicine  

Allergy  

Cardiology   

Diabetic       

Endocnnology  fMefaboIism) 
Gastroenterology 

Hematology  

Hypertension  

Nephrology  

Neurology       

Outpatient  Nutntion  

Oncology  

Pulmonary  Disease    

Rheumatology    

Dermatology        

Infectious  Disease  

Physical  Medicine    

Radiation  Therapy       

Bone  Marrow  Transplant  

Genetic  


$104.00 

53,00 

87  00 

61  00 

102.00 

146.00 

179.00 

106.00 

208.00 

121-00 

42.00 

134.00 

153,00 

101.00 

78.00 

178.00 

83.00 

128.00 

115.00 

367  00 


Other 
(fulWhird  party) 


$194.00 
99  00 
163.00 
114.00 
190  00 
272.00 
334.00 
198.00 
387,00 
225,00 
79.00 
250.00 
285.00 
188.00 
146,00 
332.00 
155.00 
238.00 
214.00 
683.00 


$204.00 
105.00 
172.00 
121  00 
201  00 
287  00 
352.00 
208.00 
409.00 
238.00 
83.00 
264.00 
301 .00 
199.00 
154.00 
350.00 
163.00 
251,00 
226.00 
721.00 


B.  Surgical  Care 


BBA 

BBB 

BBC 

BBD 

BBE 

BBF 

BBG 

BBH 

BBI 

BBJ 

BBK 

BBL 


General  Surgery  

Cardiovascular  and  Thoracic  Surgery 

Neurosurgery         

Ophthalmology    

Organ  Transplant  ._ 

Otolaryngology   

Plastic  Surgery  

Proctology  

Urology    _ 

Pediatnc  Surgery  

Penpheral  Vascular  Surgery  

Pain  Management  


148.00 
320.00 
173.00 

90.00 
399.00 
106.00 
131.00 

84.00 
112.00 
167.00 

78.00 

97.00 


C.  Obstetrical  antf  Gynecological  <OB-GYN)  Care 


~r 


276.00 
595.00 
323.00 
168.00 
742.00 
197.00 
244.00 
157.00 
209.00 
311.00 
146.00 
180.00 


291.00 
628.00 
341.00 
177.00 
783.00 
207.00 
258.00 
165.00 
221.00 
328.00 
154.00 
190.00 


BCA 
BCB 
BCC 
BCD 


Family  Planning  

Gynecology        , 

Obstetncs    

Breast  Cancer  Clinic 


57.00 

89.00 

74.00 

184,00 


106.00 
165.00 
138.00 
342.00 


112.00 
175.00 
146.00 
361.00 


D.  Pediatric  Care 


BOA '  Pediatric 


62.00 


115.00 


121.00 


$204  00 

105  00 

172  00 

121  00 

201  00 

287  00 

352.00 

208.00 

409.00 

238  00 

83.00 

264.00 

301 .00 

199,00 

154.00 

350.00 

163.00 

251.00 

226.00 

721,00 

291.00 

628.00 

341.00 

177.00 

783.00 

207.00 

258.00 

165.00 

221.00 

328.00 

154.00 

190.00 

112.00 

175.00 

146.00 

361.00 
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MEPRS 
code" 

Ci'Pica^  se^v-ice 

Intemational 
military  edu- 
cation &  train- 
ing (IMET) 

Interagency 

and  other  *ed- 
eral  agencv 
sponsored  pa- 
tients 

(tuii/thira  party) 

BDB 

Adolescent  

65.00 
42.00 

122.00 
79.00 

BDC  

1  Well  Baby  

129.00 
83.00 

E.  Orthopaedic  Care 

BEA  

Orthopaedic  

93.00 
59.00 
69.00 
67.00 
56.00 
25.00 

174.00 
110.00 
129.00 

125.00 

105.00 

47.00 

BEB  

Cast    

183.00 

BEC 

Hand  Surgery  

117.00 

BEE  

Orthotic  Laboratory  ... 
Podiatry               

136.00 

BEF  

132.00 

BEZ  

Chiropractic  

111.00 
50.00 

F   Psychiatric  and/or  Mental  Health  Care 

— T 

BFA    

Psychiai^    

124.00 

93.00 

57.00 

104.00 

102.00 

99.00 

230.00 
174.00 
105.00 
194.00 

190.00 
184.00 

243.00 
184.00 
111.00 
204.00 
200.00 
195.00 

BFB      

Psychoiogv          

BFC     

Child  Guidance    

BFD  

Mental  Heaitt^     

BFE  

Social  Work         

BFF  

Substance  Abuse  

G.  Family  Practice/Primary  Medical  Care 

BGA  

Family  Practice  

74.00 
77.00 
80.00 
50.00 
35.00 

101.00 
66.00 
73.00 
56.00 

107.00 

138.00 

143.00 

148.00 

93.00 

65.00 
188.00 
123.00 
136.00 
104.00 
200.00 

146.00 
151.00 
156.00 
98.00 
69.00 
199.00 
130.00 
143.00 
109.00 
211.00 

BHA    

Primary  Care  

BHB     

Medical  Examination 
Optometry  , 
Audiology  

BHC     

BHD   

BHE   

Speech  Pathology  .... 

BHF  

Community  Health  .... 

BHG  

Occupational  Health  . 
TRICARE  Outpatient 
Immediate  Care  

BHH   

BHI  

— • 1 

H.  Emergency  Medical  Care 

BIA  1 

Emergency  Medical    . 

126.00 

234.00 

247.00 

1.  Flight  Medical  Care 

BJA  

Flight  Medicine  

88.00 

164.00 

173.00 

— 1 1 

J.  Underseas  Medical  Care 

BKA 

Underseas  Medicine 

43.00 

79.00 

84.00 

K.  Rehabilitative  Services 

BLA  ' 

Physical  Therapy 
Occupational  Therapy 

41.00 
61.00 

77.00 
114.00 

81.00 
120.00 

BLB  

HI  Amhuiotnn-  Prnrf-duvf  Visit  (APV)^  Per 

Visit 

MEPRS 
Code  ■' 

CiTica'  service 

r 

Intemational 
military  edu- 
cation &  train- 
ing (IMET) 

Interagency  & 
other  federal 
agency  spon- 
sored patients 

Other  (fullAhird 
party) 

Surgical  Care  

Medica^  Cav 

937.00 

233.00 

1,179.00 

430.00 

1 ,740.00 
430.00 

2,192.00 
797.00 

BB  

1.836.00 
454.00 

2,313.00 
841.00 

BD  

Pediatnc  Care      

BE  ; 

Orthopaedic  Care  

All  other  B  clinics  not 
BL). 

• 

included  above    BA    BC    BF    80    BH.  Bl,  BJ,  BK  and 
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IV.  other  Rates  and  Charges  ' 

-  Per  Visit 

MEPRS 
Code-* 

- 

Clinical  service 

International 
military  edu- 
cation &  train- 
ing (IMET) 

Interagency  & 
other  federal 
agency  spon- 
sored patients 

Other  ifull'third 
party) 

FRI 

A 

B. 

1 

immi  jni7At!nn 

$16.00 
153.00 

S30.00 
285  00 

S32.00 

DGC  

301.00 

C.  Family  Member  Rate  $10.85  (formerly  Military'  Dependents  Rate) 
D.  Reimbursement  Rates  For  Drugs  Requested  By  Outside  Providers  ^ 

The  FY  2000  drug  reimbursement  rates  for  drugs  are  for  prescriptions  requested  by  outside  providers  and  obtained 
at  a  Militar>-  Treatment  Facility.  The  rates  are  established  based  on  the  cost  of  the  particular  drugs  provided  based 
on  the  DoD-wide  average  per  National  Drug  Code  (NDC)  number.  Final  rule  32  CFR  Part  220.  which  vk^as  not  published 
at  the  time  that  this  package  was  prepared,  eliminates  the  dollar  threshold  for  high  cost  ancillary-  services  and  the 
associated  term  "high  cost  ancillary  service."  The  phrase  "high  cost  ancillary  service  '  will  be  replaced  with  the  phrase 
ancillary  .services  requested  by  an  outside  provider"  on  publication  of  final  rule  32  CFR  Part  220.  The  list  of  drug 
reimbursement  rates  is  ton  large  to  include  in  this  document.  Those  rates  are  available  on  request  from  OASD  (Health 
Affairs)— Resource  Management/TMA,  Attention:  Major  Rose  Layman,  telephone:  (703)  681-8910. 

E   Reimbursement  Rates  for  Ancillary  Services  Requested  By  Outside  Providers  « 

Final  rule  32  CFR  Part  220.  which  was  not  pubhshed  at  the  time  that  this  package  was  prepared,  eliminates  the 
dollar  threshold  for  high  cost  ancillary  services  and  the  associated  term  'high  cost  ancillary  service."  The  phrase  "high 
cost  ancillary  service"  will  be  replaced  with  the  phrase  "ancillary  services  requested  by  an  outside  provider"  on  publication 
of  final  rule  32  CFR  Part  220.  The  list  of  FY  2000  rates  for  ancillar>'  services  requested  by  outside  providers  and 
obtained  at  a  Militarv-  Treatment  Facility  is  too  large  to  include  in  this  document.  Those  rates  are  available  on  request 
from  OASD  (Health  Affairs)— Resource  Management/TMA,  Attention:  Major  Rose  Layman,  telephone:   (703)   681-8910. 

F.  Elective  Cosmetic  Surgery  Procedures  and  Rates 


Cosmetic  surgery  proce- 
dure 


International  classifica- 
tion diseases  (ICD-9) 


Mammaplasty — aug- 
mentation 
Mastopexy  


85  50.  85  32,  85  31 
85.60 


Current  procedural  ter- 
minology (OPT)  9 


FY  2000  charge  ^c 


Amount  of 
charge 


Facial  Rhylidectomy  86  82.86  22 

Blepharoplasty  08  70  08.44 

Mentoplasty  (Augmenta-  76  68.  76.67 

tion/Reduction) 

Abdominoplasty  86.83 

Lipectomy  Suction  per  86  83 

region  1 1 
Rhinoplasty     I  21.87,  21.86 


Scar  Revisions  beyond 

CHAMPUS 
Mandibular  or  Maxillary 
Repositioning 

Denmabrasion  

Hair  Restoration  

Removing  Tattoos 

Chemical  Peel 

Arm/Thigh 
Dermolipectomy. 

Refractive  surgery 

Radial  Keratotomy  .. 
Other  Procedure  {if 
applies  to  laser  or 
other  refractive 
surgery) 

Otoplasty  

Brow  Lift  


86  84 


7641 


86.83 


86.3 


15824 
15820.  15821 

15823. 
21208,  21209 


'5822. 


15876,  15877,  15878 

15879. 
30400,  30410  


1578— 


15780  

15775 

15780  

15790  

15836.  15832 


65771 
66999 


69300 
15839 


Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem  Or  APV 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem  Or  APV  or  ap- 
plicable Outpatient  Clinic  Rate 

Inpatient  Surgical  Care  Per  Diem 


APV  or  applicable  Outpatient  Clinic  Rate 
APV  or  applicable  Outpatient  Clinic  Rate  . 
APV  or  applicable  Outpatient  Clinic  Rate 
APV  or  applicable  Outpatient  Clinic  Rate 
Inpatient  Surgical  Care  Per  Diem  Or  APV 


(.be) 
(.be) 


(abc) 


APV  or  applicable  Outpatient  Clinic  Rate 


APV  or  applicable  Outpatient  Clinic  Rate 
Inpatient  Surgical  Care  Per  Diem  Or  APV 


(■) 

(be) 
(be) 
(be) 
(be) 
(.b) 

(be) 


(.be) 
(.b) 
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G.  Dental  Rate  ^-  Per  Procedure 


MEPRS 
code'' 


CiiHicai  se'^v'ice 


Dental  Sen^ices  ADA  code  and  DoD  established  weight 


International 
military  edu- 
cation &  train- 
ing (IMET) 


$45.00 


Interagency  & 
ottier  federal 
agency  spon- 
sored patients 


$109.00 


Ottier 
(fullAhird  party) 


$115.00 


H.  Ambuidnce  Rate  '^  Per  Visit 


MEPRS 
code" 


Mimical  service 


PEA 


Ambulance 


International 
military  edu- 
cation &  train- 


Interagency  & 
ottier  federal 

agency  spon- 


ing  (IMET)         seed  patients 


$62.00 


$116.00 


Other 
(full/thtrd  party) 


$122.00 


I.  Ancillary  Senices  Requested  by  an  Outside  Provider «  Per  Procedure 


MEPRS 
code" 


Clinical  service 


Laboratory  procedu.'es  requested  bv  ar  outside  provide^  CPT  '99  weight  multi- 
plier 

Radiology  procedures  requested  by  an  outside  prcviae'  C^"^   99  weight  multi- 
plier. 


International 
military  edu- 
cation &  train- 
ing (IMET) 


$13.00 
57.00 


Interagency  & 
ottier  federal 

agency  spon- 
sored patients 


$20.00 
86.00 


Ottier 

(full/third  party) 


$21.00 
90.00 


J.  AirEvac  Rate   -^  P'^r  Visit 


MEPRS 
code" 


Clinicai  service 


AirEvac  Services — Ambulatory 
AirEvac  Services — Litter 


Intemational  I  Interagency  & 
military  edu-  other  federal 
cation  &  train-      agency  spon- 


ing  (IMET) 


$195.00 
567.00 


sored  patients 


$364.00 
1,056.00 


Ottier 
(full/ttiird  party) 


$384  00 
1,114.00 


K.  Observation  Rate'^  Per  hour 


MEPRS 
code" 


Clinica!  service 


Observation  Services — Hour 


Intemational 
military  edu- 
cation &  train- 
ing (IMET) 


$17.00 


Interagency  & 
other  federal  other 

agency  spon       (full/third  party) 
sored  patients 


$31.00 


$32.00 


Notes  on  Cosmetic  Surgery  Charges 

''Per  diem  charges  for  inpatient  surgical 
care  services  are  listed  m  .section  LB.  fSee 
notes  9  through  11.  below,  for  further  details 
on  reimbursable  rates  1 

^"Charges  for  ambulatory  procedure  visits 
(formerly  same  day  surgery)  are  listed  in 
section  III.C.  (See  notes  9  through  11.  below. 
for  further  details  on  reimbursable  rates.)  The 
ambulatory  procedure  visit  (APV)  rate  is  used 
if  the  elective  cosmetic  surgery  is  performed 
in  an  ambulatory  procedure  unit  (APU). 

^Charges  for  outpatient  clinic  visits  are 
listed  in  sections  Il.A-K,  The  outpatient 
clinic  rate  is  not  used  for  services  provided 
in  an  APU  The  .'KPV  rate  should  be  used  m 
these  cases 

Notes  on  Reimbursable  Rates 

'  Percentages  can  be  applied  when 
preparing  bills  for  both  inpatient  and 
outpatient  services.  Pursuant  to  the 
provisions  of  10  U,S,C,  1095,  the  inpatient 
Diagnosis  Related  Groups  and  inpatient  per 
diem  percentages  are  98  percent  hospital  and 


2  percent  professional  charges.  The 
outpatient  per  visit  percentages  are  89 
percent  outpatient  services  and  11  percent 
professional  charges 

'DoD  civilian  employees  located  in 
overseas  areas  shall  be  rendered  a  bill  when 
services  are  performed 

'The  cost  per  Diagnosis  Related  Group 
(DRG)  IS  based  on  the  inpatient  full 
reimbursement  rate  per  hospital  discharge, 
weighted  to  reflect  the  intensity  of  the 
principal  and  secondary  diagnoses,  surgical 
procedures,  and  patient  demographics 
involved.  The  adjusted  standardized  anif.unis 
(.\S.^)  per  Relative  Weighted  Product  (KWP) 
for  use  in  the  direct  care  system  is 
comparable  to  procedures  used  b\-  the  Healtli 
Care  Financing  .administration  (HCF.M  and 
the  Civilian  Health  and  .Medical  Program  for 
the  Uniformed  Services  (CHAMPUS),  These 
expenses  include  all  direct  care  expenses 
associated  with  direct  patient  care.  The 
average  cost  per  RVVP  for  large  urban,  other 
urban  rural,  and  overseas  will  he  published 
annuallv  as  an  adjusted  standardized  amount 


(ASA)  and  will  include  the  cost  of  inpatient 
professional  services.  The  DRG  rates  will 
apply  to  reimbursement  from  all  sources,  not 
just  third  party  payers, 

"The  Medical  Expense  and  Performance 
Reporting  System  (MEPRS)  code  is  a  three 
digit  code  which  defines  the  summary 
account  and  the  subaccount  within  a 
functional  category  in  the  DoD  medical 
system,  MEPRS  codes  are  used  to  ensure  that 
consistent  expense  and  operating 
performance  data  is  reported  in  the  I3oD 
military  medical  system.  An  example  of  the 
MEPRS  hierarchical  arrangement  follows: 


Outpatient  Care  (Functional  Cat- 

ego-V' 

Medicai  Care  vSummary  Ac- 
count). 


MEPRS 
Code 


BA 
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MEPRS 
Code 


Internal  Medicine  (Sub- 
account) 


BAA 


■^  Hyperbaric  service  charges  shall  be  based 
on  hours  of  service  in  15-minute  increments. 
The  rates  listed  in  section  III.B.  are  for  60 
minutes  or  1  hour  of  service.  Providers  shall 
calculate  the  charges  based  on  the  number  of 
hours  (and/or  fractions  of  an  hour)  of  service. 
Fractions  of  an  hour  shall  be  rounded  to  the 
next  15-minute  increment  (e.g.,  31  minutes 
shall  be  charged  as  45  minutes). 

"  .\mbulator\'  procedure  visit  is  defined  in 
DOD  Instruction  6025.8,  'Ambulatory 
Procedure  Visit  (APV).  '  dated  September  23, 
1996,  as  immediate  (day  of  procedure]  pre- 
procedure  and  immediate  post-procedure 
care  requiring  an  unusual  degree  of  intensity 
and  provided  in  an  ambulatory  procedure 
unit  (.A.PU).  An  APV  is  a  location  or 
organization  within  an  MTF  (or  freestanding 
outpatient  clinic)  that  is  specially  equipped, 
staffed  and  designated  for  the  purpose  of 
providing  the  intensive  level  of  care 
associated  with  .XPVs.  Care  is  required  in  the 
facility  for  less  than  24  hours.  All  expenses 
and  workload  an?  assigned  to  the  MTF- 
established  ,\PU  associated  with  the  referring 
clinic.  The  BB.  BD  and  BE  APV  rates  are  to 
be  used  only  by  clinics  that  are  subaccounts 
under  these  summary  accounts  (see  •*  for  an 
explanation  of  MEPRS  hierarchical 
arrangement).  The  .Ml  Other  .^PV  rate  is  to 
be  used  onlv  by  those  clinics  that  are  not  a 
subaccount  under  BB.  BD  or  BE. 

"■  Prescnption  services  requested  by  outside 
providers  (e.g.,  physicians  and  dentists)  that 
are  relevant  to  the  Third  Party  Collection 
Program.  Third  partv  pavers  (such  as 
insurance  companies)  shall  be  billed  for 
prescnption  services  when  beneficiaries  who 
have  medical  insurance  obtain  medications 
from  a  Military  Treatment  Facility  (MTF)  that 
are  prescribed  by  providers  external  to  the 
MTF  Eligible  beneficiaries  (family  members 
or  retirees  with  medical  insurance)  are  not 
liable  personally  for  this  cost  and  shall  not 
be  billed  by  the  MTF  Medical  Services 
.Account  (MS.M  patients,  who  are  not 
beneficiaries  as  defined  in  10  U.S.C.  1074 
and  1076,  are  charged  at  the  "Other"  rate  if 
they  are  seen  bv  an  outside  provider  and  only 
come  to  the  MTF  for  prescription  services. 
The  standard  cost  of  medications  ordered  by 
an  outside  provider  that  includes  the  cost  of 
the  drugs  plus  a  dispensing  fee  per 
prescription  The  prescription  cost  is 
calculated  by  multiplying  the  number  of 
units  (eg.,  tablets  or  capsules)  by  the  unit 
cost  and  adding  a  $6  00  dispensing  fee  per 
prescnption   Final  rule  32  CFR  Part  220, 
which  was  not  published  at  the  time  that  this 
package  was  prepared,  eliminates  the  dollar 
threshold  for  high  cost  ancillary  services  and 
the  associated  term  "high  cost  ancillary 
service."  The  phrase  "high  cost  ancillary 
service"  will  be  replaced  with  the  phrase 
"ancillary  services  requested  by  an  outside 
provider"  on  publication  of  final  rule  32  CFR 
Part  220.  The  elimination  of  the  threshold 
also  eliminates  the  need  to  bundle  costs 


whereby  a  patient  is  billed  if  the  total  cost 
of  ancillary  services  in  a  day  (defined  as  0001 
hours  to  2400  hours)  exceeds  $25  f)0  The 
elimination  of  the  threshold  is  effective  as 
per  date  stated  in  final  rule  32  CFR  Part  220. 

8  Charges  for  ancillary  services  requested 
by  an  outside  provider  (e.g.,  physicians  and 
dentists)  are  relevant  to  the  Third  Party 
Collection  Program.  Third  party  payers  (such 
as  insurance  companies)  shall  be  billed  for 
ancillary  services  when  beneficiaries  who 
have  medical  insurance  obtain  services  from 
the  MTF  which  are  prescribed  by  providers 
external  to  the  MTF.  Laboratory  and 
Radiology  procedure  cost.s  are  calculated  by 
multiplying  the  DoD  established  weight  for 
the  Physicians'  Current  Procedural 
Terminology  (CPT  99)  code  by  either  the 
laboratory  or  radiology  multiplier  (section 
QI.I).  Eligible  beneficiaries  (family  members 
or  retirees  with  medical  insurance)  are  not 
personally  liable  for  this  cost  and  shall  not 
be  billed  by  the  MTF.  MSA  patients,  who  are 
not  beneficiaries  as  defined  by  10  U.S.C. 
1074  and  1076,  are  charged  at  the  "Other" 
rate  if  they  are  seen  by  an  outside  provider 
and  only  come  to  the  MTF  for  ancillary 
services.  Final  rule  32  CFR  Pari  220.  which 
was  not  published  at  the  time  that  this 
package  was  prepared,  eliminates  the  dollar 
threshold  for  high  cost  ancillary  services  and 
the  associated  term  "high  cost  ancillary 
service."  The  phrase  "high  cost  ancillary 
service"  will  be  replaced  with  the  phrase 
"ancillary  services  requested  by  an  outside 
provider"  on  publication  of  final  rule  32  CFR 
Part  220.  The  elimination  of  the  threshold 
also  eliminates  the  need  to  bundle  costs 
whereby  a  patient  is  billed  if  the  total  cost 
of  ancillary  services  in  a  day  (defined  as  0001 
hours  to  2400  hours)  exceeds  $25.00.  The 
elimination  of  the  threshold  is  effective  as 
per  date  stated  in  final  rule  32  CFR  Part  220. 

^The  attending  physician  is  to  complete 
the  CPT  99  code  to  indicate  the  appropriate 
procedure  followed  during  cosmetic  surgery. 
The  appropriate  rate  will  be  applied 
depending  on  the  treatment  modality  of  the 
patient:  ambulatory  procedure  visit,- 
outpatient  clinic  visit  or  inpatient  surgical 
care  services. 

'"Family  members  of  active  duty 
personnel,  retirees  and  their  family  members, 
and  survivors  shall  be  charged  elective 
cosmetic  surgery  rates.  Elective  cosmetic 
surgery  procedure  information  is  contained 
in  section  UI.G.  The  patient  shall  be  charged 
the  rate  as  specified  in  the  FY  2000 
reimbursable  rates  for  an  episode  of  care.  The 
charges  for  elective  cosmetic  surgery  are  at 
the  full  reimbursement  rate  (designated  as 
the  "Other"  rate)  for  inpatient  per  diem 
surgical  Ccire  services  in  section  IB., 
ambulatory  procedure  visits  as  contained  in 
section  lU.C,  or  the  appropriate  outpatient 
clinic  rate  in  sections  II.A-K.  The  patient  is 
responsible  for  the  cost  of  the  implant(s)  and 
the  prescribed  cosmetic  surgery  rate.  (Note: 
The  implants  and  procedures  used  for  the 
augmentation  mammaplasty  are  in 
compliance  with  Federal  Drug 
Administration  guidelines.) 

"  Each  regional  lipectomy  shall  carry  a 
separate  charge.  Regions  include  head  and 
neck,  abdomen,  flanks,  and  hips 

'2  Dental  service  rates  are  based  on  a  dental 
rate  multiplier  times  the  American  Dental 


Association  (ADA)  code  and  the  DoD 
established  weight  for  that  code. 

'^  .Ambulance  charges  shall  be  based  on 
hours  of  service  in  15-minute  increments. 
The  rates  listed  in  section  lll.l  are  for  60 
minutes  or  1  hour  of  service.  Providers  shall 
calculate  the  charges  based  on  the  number  of 
hours  (and/or  fractions  of  an  hour)  that  the 
ambulance  is  logged  out  on  a  patient  run. 
Fractions  of  an  hour  shall  be  rounded  to  the 
next  15-minute  increment  [e.g..  31  minutes 
shall  be  charged  as  45  minutes). 

'■•.Mr  in-flight  medical  care  reimbursement 
charges  are  determined  bv  the  status  of  the 
patient  (ambulatory  or  litter)  and  are  per 
patient.  The  appropriate  charges  are  billed 
only  bv  the  Air  Force  Global  Patient 
Movement  Requirement  Center  (GPMRC). 
These  charges  are  only  for  the  cost  of 
providing  medical  care.  Flight  charges  are 
billed  by  GPMRC  separately  using  the 
commercial  rate  effective  the  date  of  travel 
plus  $1.00. 

'^Observation  Services  are  billed  at  the 
hourly  charge  Begin  counting  when  the 
patient  is  placed  in  the  observation  bed  and 
round  up  to  the  nearest  hour.  If  the  status  of 
a  patient  changes  to  inpatient,  the  charges  for 
observation  services  are  added  to  the  ORG 
assigned  to  the  case  and  not  separately  billed. 
If  a  patient  is  released  from  observation 
status  and  is  sent  to  an  APV,  the  charges  for 
observation  services  are  not  billed  separately 
but  are  added  to  the  APV  rate  to  recover  all 
expenses. 

Dated:  November  4,  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  99-29392  Filed  11-9-99;  8:45  am) 

BILUNG  CODE  5001 -10-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Change  in  Location  of  the 
IMeeting  of  the  Navai  Research 
Advisory  Committee 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  Notice  was  published  October 
22,  1999,  at  64  FR  57081  that  the  Naval 
Research  Advisory  Committee  (NRAC) 
Panel  on  Commercial  Science  and 
Technology  will  meet  at  the  Jorge 
Scientific  Corporation,  1225  Jefferson 
Davis  Highway,  6th  Floor.  Suite  600, 
Crystal  Gateway  Two,  Arlington. 
Virginia  on  November  15  and  16.  1999. 
ADDRESSES:  The  meeting  location  has 
been  changed  to  the  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Room  907.  Arlington,  Virginia.  All 
sessions  of  the  meeting  will  be  open  to 
the  public.  All  other  information  in  the 
previous  notice  remains  effective. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mason-Muir,  Program  Director, 
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Naval  Research  Advisorv'  Committee. 
800  North  Quincv  Street.  Arlington,  V'A 
22217-5660.  telephone  (703)  696-6769. 

Dated:  November  2,  1999. 
I.L.  Roth. 

Lieutenant  Commander.  U.S.  Navy,  fudge 
.■\dvocate  General's  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  99-29,355  Filed  11-9-99;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  fanuarv 
10,  2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/ or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 


61317 


Department  enhance  the  quality,  utility. 
and  claritv  of  the  mformation  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  4,  1999. 

William  Burrow, 

Leader.  Information  Management  Group. 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision, 
Title:  Fiscal  Operations  Report  and 
Application  to  Participate  (FIS.AP)  in 
the  Federal  Perkins  Loan.  Federal 
Supplemental  Educational  Opportimity 
Grant,  and  Federal  Work-Study 
Programs. 
Frequency:  Annually. 
Affected  Public  Indi<-iduals  or 
households;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEA  or 
LEAs. 

Reporting  and  Recordkeeping  Burden: 
Responses:  4.200;  Burden  Hours: 
25,748. 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  hv  each  institution  during  the 
2001-2002  Award  Year,  The  Fiscal 
Operations  Report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1999- 
2000  academic  year 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education.  400  Mar\'land  Avenue 
SVV,  Room  5624,  Regional  Office 
Building  3.  Washington,  DC.  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OCIO     IMG    lssues@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  andor  the  collection 
activity  requirements  should  be  directed 
to  Joseph  Schubart  at  202-708-9266  or 

by  e-mail  to  joe schubart@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  99-29403  Filed  11-9-99;  8:45  am) 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 


Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  10,  1999. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Danny  Werfel.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP.GOV. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperw  ork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  4,  1999. 
William  E.  Buitoh. 

Leader,  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  ol  Review  New. 

Title:  Telecommunications 
Demonstration  Project  for  Mathematics. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10. 

Burden  Hours:  400. 
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Abstract:  This  collection  of 
information  is  required  for  applicants 
under  the  Telecommunications 
Demonstration  Project  for  Mathematics, 
a  discretionary  grant  program  that 
supports  a  telecommunications-based 
professional  development 
demonstration  project.  The  purpose  of 
this  project  is  to  improve  the  teaching 
of  mathematics.  This  program  is 
authorized  by  Part  D  of  Title  III  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  (20  U.S.C. 
6951-6952).  The  Department  will  use 
this  information  to  make  grant  awards 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  this  30-day  public 
comment  period  notice  will  be  only 
public  comment  notice  published  for 
this  information  collection. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Danny  Werfel,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  725  17th  Street,  NW,  Room 
10235.  Washington,  DC  20202-4651.  or 
should  be  electronically  mailed  to  the 
internet  address 
DWERFEL@OMB.EOP.  GOV 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Kathy  Axt  at  703-426-9692. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

Office  of  Student  Financial  Assistance 
Programs 

Type  of  Review  New. 

Title:  Electronic  Debit  Payment 
Option  for  Student  Loans. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Federal  Government. 

Reporting  and  Recordkeeping  Burden: 

Responses:  108,541 

Burden  Hours:  2  minutes  each 

Abstract:  The  need  for  an  Electronic 
Debit  Account  Program  will  give  the 
borrower  another  option  in  which  to 
repay  federally  funded  student  loans  via 
automatic  debit  deductions  from  their 
checking  accounts. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651,  or  should  be  electronically 
mailed  to  the  Internet  address 

C)CIO__IMG Issues@ed.gov,  or  should 

be  faxed  to  202-708-9346. 


Questions  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
202-708-9266  or  by  e-mail  at 

joe schubart@ed.gov.  Individuals  who 

use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[PR  Doc.  99-29404  Filed  1 1-9-99;  8:45  am) 

8ILUMG  COD€  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office;  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial  Assistance 

agency:  Idaho  Operations  Office,  DOE. 

ACTION:  Notice  of  Availability  of 
Solicitation  Number  DE-PS07- 
OOIDI 3859— Electric  and  Hybrid 
Vehicle  Field  Test  Program. 

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office  is 
soliciting  applications  for  awards  of 
financial  assistance  (i.e.,  cooperative 
agreements)  that  will  support  the 
Electric  and  Hybrid  Vehicle  Field  Test 
Program.  The  expected  issuance  date  of 
Solicitation  Number  DE-PS07- 
00ID13859  is  November  05,  1999.  The 
solicitation  will  be  available  in  its  full 
text  via  the  Internet  at  the  foUowring 
URL  address:  http://w-ww.id.doe.gov/ 
doeid/PSD/proc-div.html.  The  deadline 
for  receipt  of  applications  will  be 
expected  48  calendar  days  after  the 
issuance  date  of  the  solicitation  or 
approximately  by  December  21,  1999. 

ADDRESSES:  Applications  should  be 
submitted  to:  Connie  Osborne, 
Procurement  Services  Division.  U.S. 
Department  of  Energy.  Idaho  Operations 
Office,  850  Energy  Drive.  Mail  Stop 
1221.  Idaho  Falls.  Idaho  83401-1563. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Osborne.  Contract  Specialist  at 
osbomch@id.doe.gov  or  Dallas  L.  Hoffer, 
Contracting  Officer  at 
h  offerdl@id.  doe  gov. 

SUPPLEKEKTARY  INFORMATION:  The 

solicitation  is  issued  pursuant  to  10  CFR 
600.6(b).  Eligibility  for  awards  imder 
this  Electric  and  Hybrid  Vehicle  Field 
Test  Program  will  not  be  restricted. 

Issued  in  Idaho  Falls  on  October  31. 1999. 
R.  JeRrey  Hoyles. 

Director,  Procurement  Services  Division. 
[FR  Doc.  99-29439  Filed  11-9-99:  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science 

Office  of  Science  Financial  Assistance 
Program  Notice  00-02;  Experimental 
and  Computational  Structural  Biology 

AGENCY:  Office  of  Science.  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  aimoimces  its 
interest  in  receiving  grant  applications 
in  its  Experimental  and  Computational 
Structural  Biology  Program.  Research  is 
sought  for  experimental  and 
computational  biological  studies  on  the 
structural  biology  of  proteins  involved 
in  DNA  repair  or  in  bioremediation. 
DATES:  Before  preparing  a  formal 
application,  potential  applicants  are 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications. 
referencing  Program  Notice  00-02, 
should  be  received  by  DOE  by  4:30  p.m., 
E.S.T..  January  12,  2000.  A  response 
encouraging  or  discouraging  the 
submission  of  a  formal  application  will 
be  communicated  by  electronic  mail  by 
January  25,  2000. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T..  May  2.  2000,  to  be 
accepted  for  merit  review  and 
consideration  for  award  in  Fiscal  Years 
2000  and  2001. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  00-02,  must  be  sent  by 
E-mail  to 

sharon  .betson@science .  doe  .gov . 
Preapplications  will  also  be  accepted  if 
mailed  to  the  following  address:  Ms. 
Sharon  Betson,  Office  of  Biological  and 
Environmental  Research,  SC-73,  19901 
Gennantown  Road,  Germantowm, 
Maryland  20874-1290. 

Formal  applications,  referencing 
Program  Notice  00-02,  should  be 
forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64.  19901 
Gennantown  Road,  Gennantown, 
Maryland  20874-1290,  ATTN:  Program 
Notice  00-62.  This  address-must  also  be 
used  when  submitting  applications  by 
U.S.  Postal  Service  Express  Mail  or  any 
other  commercial  overnight  delivery 
service,  or  hand-carried  by  the 
applicant.  An  original  and  seven  copies 
of  the  application  must  be  submitted. 
FOR  FURTWR  INFORMATION  CONTACT:  Dr. 
Roland  F.  Hirsch,  Office  of  Biological 
and  Environmental  Research,  SC-73, 
U.S.  Department  of  Energy,  19901 
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Ckirmantown  Road,  Germantnvvn.  .VIU 
20874-1290.  telephone:  (301)  903-9009. 
FAX;  (301)  903-0567,  E-mail: 
roland.hirsch@science.doe.gov. 
Concerning  the  DN'A  Damage 
Recognition  and  Repair  aspects:  Dr. 
David  G  Thomassen.  Office  of 
Biological  and  Environmental  Research. 
.SC-72,  U.S.  Department  of  Energy. 
19901  Germantovvn  Road.  Germantown. 
MD  20874-1290.  telephone:  (301)  903- 
9817.  FAX:  (301)  903-8521.  E-mail: 
david.thoma.ssen@srience.doe.gov. 
C^oncerning  the  Bioremediation  aspects: 
Dr.  Anna  C.  Palmisano.  Office  of 
Biological  and  Environmental  Research. 
SC-73,  U.S.  Department  of  Energy, 
19901  Germantown  Road.  Germantown. 
MD  20874-1290.  telephone:  (301)  903- 
9963.  FAX:  (301)  90.3-8519.  E-mail: 
anna.palmisano@science.doe.gov.  The 
full  text  of  Program  Notice  00-02  is 
available  via  the  Internet  using  the 
following  web  site  address: 
http://www.sc.doe.gov/production/ 
grants/grants,  html 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Biological  and  Environmental 
Research  supports  a  directed,  basic 
research  program  in  the  areas  of 
environmental,  life  and  medical  science. 
Major  research  program  emphases  are 
placed  on  characterization  of  human 
and  microbial  genomes,  model 
organisms  for  understanding  human 
gene  function,  structural  biology,  the 
biological  effects  of  low  dose  radiation, 
global  change,  science  and  technology 
for  environmental  remediation, 
advanced  imaging  technologies, 
biomedical  engineering  and  molecular 
nuclear  medicine. 

Nucleic  acid  and  derived  amino  acid 
sequence  data  are  flowing  from  genome 
projects  at  an  accelerating  rate.  Utilizing 
the  genomic  sequence  as  a  blueprint, 
large-scale  high-throughput  three- 
dimensional  structural  analysis  of  cell 
proteins  is  planned.  However, 
knowledge  of  high  resolution  protein 
structure  will  not  be  sufficient  for 
understanding  of  protein  function  in  the 
cellular  environment.  Proteins  do  not 
act  independently  or  statically  in  living 
systems.  In  carrying  out  their  functions 
within  cells,  proteins  form  complexes 
with  other  proteins  and  interact  with  a 
variety  of  structural,  regulatory  and 
ligand  molecules.  The  role  of  structure 
in  determining  protein  interactions  with 
diverse  molecules  in  a  cell  is  still  poorly 
understood.  It  is  necessary  to  observe 
dynamic  changes  in  protein  structure 
and  to  study  protein  modifications, 
translocation,  and  subcellular 
concentrations  to  fully  understand 
protein  function.  Such  studies  are 
therefore  a  major  focus  of  this  program. 


The  transformation  of  the 
accumulating  database  of  genomic 
information  into  a  practical 
understanding  of  structure-function 
relationships  in  biological 
macromolecules  and  of  the  complicated 
systems  that  constitute  living  cells, 
tissues  and  organisms  is  paramount. 
The  ultimate  goal  is  to  extend  the 
understanding  of  the  function  and 
beha\irir  of  individual  proteins  to  the 
genome  scale  through  escalating  levels 
of  complexity  from  functional 
aggregates  to  metabolic  circuits  and 
homeosfatic  networks.  This  approach 
will  e\entually  lead  to  a  systems  view 
of  biology.  This  will  enable  diverse 
applications  in  human  health,  including 
individualized  medicine  and  drug 
design,  in  biotechnolog\\  including, 
new  and  improved  biomaterials  and 
new  biocatalysis  in  industry  and 
manufacturing,  in  environmental 
science  for  the  design  of  enzymes  for 
effective  and  efficient  removal  of 
environmental  contaminants  and  in 
energy  technology  for  the  development 
and  conversion  of  biomass  for  fuels. 

This  notice  is  to  solicit  applications 
for  grants  for  experimental  and 
computational  structural  biology  studies 
to  expand  our  understanding  of  the 
function  of  proteins  and  protein 
complexes  relevant  to  two  high  priority 
research  programs  within  the  Office  of 
Biological  and  Environmental  Research: 
(1)  Recognition  and  repair  of  DNA 
damage,  and  (2)  Bioremediation  of 
environmental  contamination  by  metals 
and  radinniiciides 

DNA  Damage  Recognition  and  Repair 

The  Office  of  Biological  and 
Environmental  Research  has  a  long 
standing  interest  in  determining  health 
risks  from  exposures  to  low  levels  of 
radiation,  information  that  is  critical  to 
adequatelv  and  appropriatelv  protect 
people  and  to  make  the  most  effective 
use  of  our  national  resources.  The  Low 
Dose  Radiation  Research  Program  (see 
http:.' /www.  sc.doe.gov;  production/ 
ober/lowdose.html),  supports  research 
on  the  recognition  and  repair  of  DNA 
damage  induced  bv  low  doses  of 
ionizing  radiation.  I'liderstanding 
cellular  DNA  damage  recognition  and 
repair  in  response  to  low  doses  of 
radiation  is  a  key  component  of 
determining  health  risks  from  low  doses 
of  radiation  and  is  likely  to  be  a 
significant  factor  in  identifying  genetic 
factors  that  determine  individual 
sensitivitv  to  low  doses  of  radiation. 

The  Office  of  Biological  and 
Environmental  Research  will  accept 
applications  to  study  proteins  involved 
in  the  recognition  and  repair  of 
radiation-induced  DNA  damage  in 


prokaryotes  and  eukaryotes  (including 
humans).  Studies  of  interest  include  the 
following: 

•  High-resolution  three-dimensional 
structure  of  normal  and  mutated  DNA 
damage  recognition  and  repair  proteins 
using  X-ray  crystallography  and  NMR 
with  an  emphasis  on  structure/function 
relationships. 

•  Dynamic  changes  in  protein 
structure  associated  with  protein 
modification  and  with  protein-protein 
and  protein-DNA  interactions  that  occur 
during  the  recognition  and  repair  of 
radiation-induced  DNA  damage. 

•  Imaging  of  multi-protein  DNA 
damage  recognition  and  repair 
complexes,  including  high  resolution, 
real-time  optical  imaging. 

•  Precise  measurements  of  DNA 
damage  recognition  and  repair  protein 
concentrations,  intracellular 
compartmentalization,  and 
translocations  in  response  to  ionizing 
radiation. 

Bioremediation 

The  Office  of  Biological  and 
Environmental  Research  supports 
bioremediation  research  in  its  Natural 
and  Accelerated  Bioremediation 
Research  Program  (NABIR)  (see  http:// 
www.sc.doe.gov/production/ober/EPR/ 
nabir.html  and  http://www.lbl.gov/ 
NABIR/).  The  major  focus  of  this 
program  is  to  gain  a  better 
understanding  of  the  fundamental 
biological,  chemical,  geological,  and 
physical  processes  that  must  be 
marshaled  for  the  development  and 
advancement  of  new,  effective,  and 
efficient  processes  for  the  remediation 
and  restoration  of  the  Nation's  nuclear 
weapons  production  sites.  A  particular 
goal  is  to  use  molecular  and  structural 
biology  to  enable  understanding  of 
potential  microbial  remediation 
processes  and  to  genetically  modify 
macromolecules  and  organisms  to 
improve  their  bioremedial  activities. 
Many  molecules,  enzymes,  and  enzyme 
pathways  that  may  be  effective  for 
bioremediation  of  metals  and 
radionuclides  are  being  identified. 

The  Office  of  Biological  and 
Environmental  Research  will  accept 
applications  for  structural  biological 
studies  in  the  area  of  bioremediation. 
particularly  those  concerned  with  the 
reduction  of  metals  and  radionuclides 
in  microbes  (e.g.,  Shewanella 
putrefaciens  MR  1 ).  Studies  of  interest  ~ 
include  the  following: 

•  High  resolution  three  dimensional 
structure  of  proteins  involved  in  critical 
functions  of  microorganisms  relevant  to 
bioremediation  processes,  particularly 
those  proteins  involved  in  reducing 
metals  and  radionuclides.  Structure/ 
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•  function  rolationships  should  be 
stressed. 

•  Dynamic  changes  in  protein 
structure  related  tn  the  binding  and 
reduction  of  metals  and  radionuclides. 

•  Realtime  visualization  of  protein 
complexes  involved  in  these 
bioremediation  functions. 

•  Studies,  comparable  to  those 
outlined  above,  on  genetically  modified 
proteins  and  protein  complexes  with 
potential  to  contribute  to  the 
bioremediation  of  metals  and 
radionuclides. 

Computational  Structural  Biology 

The  Office  of  Biological  and 
Environmental  Research  is  interested  in 
the  development  of  improved 
computational  apprtiaches  for  finding 
the  proteins  involved  in  DNA  repair  or 
in  bioremediation  processes,  for 
predicting  the  three  dimensional 
structures  of  these  proteins,  or  for 
modeling  the  complex  interactions  of 
these  proteins  in  living  organisms. 
Computational  approaches  to  predict 
protein  structure  and  function  will  plav 
an  increasingly  important  role  as  the 
complete  genomic  sequences  of  more 
organisms,  including  human,  are  made 
available  over  the  next  few  years.  These 
computational  approaches  will  also 
provide  an  important  interface  with  the 
projected  increases  in  the  rate  of  protein 
structure  determination.  This  program  is 
focusing  on  sophisticated  prediction, 
modeling,  and  simulation  research  to 
provide  a  generalizable  approach  to  the 
interrelationship  of  macromolecular 
sequenf:e.  structure,  and  function  with 
specific  applications  in  DNA  repair  or 
in  bioremediation. 

The  program  places  emphasis  on 
projects  that  advance  or  integrate 
existing  software  tools  in  novel  ways 
and/or  develop  new  computational 
strategies  to  exploit  databases  of 
macromolecular  structural  information, 
including  both  high  and  low  resolution. 
This  includes  the  goal  of  predicting  the 
structure  and  function  of  newly 
discovered  gene  sequences  as  well  as 
the  prediction  or  computational  design 
of  the  chemical  properties  and 
architectural  arrangement  of  proteins, 
protein-protein  complexes,  or  protein- 
nucleic  a(.i(i  complexes  needed  for  a 
particular  functional  application. 

The  Office  of  Biological  and 
Environmental  Research  will  accept 
applications  for  the  development  and 
use  of  c:omputational  tools  that  would 
ultimately  accomplish  one  or  more  of 
the  following  objectives.  A  clear  path 
should  he  presented  from  the 
fundamental  computational  research  to 
be  carried  out  to  the  testing  of  the  new 


algorithms  on  one  or  more  of  these 
objectives: 

•  Develop  high  throughput 
computational  methods  to  predict  or 
identify,  from  sequence  information, 
proteins  involved  in  the  recognition  or 
repair  of  radiation-induced  DNA 
damage  or  in  the  bioremediation  of 
metals  and  radionuclides.  This 
predictive  capability  will  be  essential 
for  understanding  the  complete 
structure,  function,  and  dynamic 
behavior  of  multiprotein  complexes. 

•  Predict  from  sequence  the  structure 
or  the  function  of  proteins  involved  in 
the  recognition  or  repair  of  radiation- 
induced  DNA  damage  or  in  the 
bioremediation  of  metals  and 
radionuclides. 

•  Characterize  or  simulate  molecular 
interactions  between  proteins,  proteins 
and  DNA.  or  proteins  and  ligand 
molecules  involved  in  the  recognition  or 
repair  of  radiation-induced  DNA 
damage  or  in  the  bioremediation  or 
metals  and  radionuclides  including 
changes  due  to  genetically  modified 
proteins. 

Program  Funding 

It  is  anticipated  that  up  to  $3  million 
will  be  available  for  multiple  grant 
awards  during  Fiscal  Years  2000  and 
2001  contingent  upon  the  availability  of 
appropriated  funds.  Applications  may 
request  project  support  up  to  three 
years,  with  out-year  support  contingent 
on  the  availability  of  funds,  progress  of 
the  research  and  programmatic  needs. 
We  expect  to  award  several  research 
grants  of  up  to  $300,000  per  year  in  this 
area. 

Preappiications 

A  brief  preapplication  should  be 
submitted.  The  preapplication  should 
identify,  on  the  cover  sheet,  the  title  of 
the  project,  the  institution,  principal 
investigator  name,  address,  telephone, 
fax,  and  E-mail  address,  and  the 
research  element(s)  being  addressed 
(DNA  Damage  Recognition  and  Repair: 
Bioremediation;  or  Computational 
Structural  Biology).  The  preapplication 
should  consist  of  two  to  three  pages 
identifying  and  describing  the  research 
objectives,  methods  for 
accomplishment,  and  potential  benefits 
of  the  effort.  Preappiications  will  be 
evaluated  relative  to  the  scope  and 
research  needs  for  the  Experimental  and 
Computational  Structural  Biology 
Program. 

Applications 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 


order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach 

3.  Competency  of  Applicant's  Personnel 
and  Adequacy  of  Proposed  Resources 

4.  Reasonableness  and  Appropriateness 
of  the  Proposed  Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  the  development. 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605.  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html.  In  addition,  for  this 
notice,  the  Project  Description  must  be 
25  pages  or  less,  exclusive  of 
attachments,  and  the  application  must 
contain  a  Table  of  Contents,  an  abstract 
or  project  summary,  letters  of  intent 
from  collaborators  (if  any),  and  short 
curriculum  vitae  consistent  with 
National  Institutes  of  Health  guidelines. 
On  the  SC  grant  face  page,  form  DOE 
F4650.2,  in  block  15.  also  provide  the 
Pi's  phone  number,  fax  number,  and  E- 
mail  address. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  Part  745 
"Protection  of  Human  Subjects",  or 
such  later  revision  of  those  guidelines  as 
may  be  published  in  the  Federal 
Register 

The  Office  of  Science  as  part  of  its 
grant  regulations  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  NIH  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf.  (59  FR  .^4496,  |uly  5, 
1994.)  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 
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The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  October  29, 

John  Rodney  Clark. 

Associate  Director  of  Science  for  Resource 

Management. 

(FR  Dor..  99-29440  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  Biological  and 
Environmental  Research  Advisory 
Committee 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Biological  and 
Environmental  Research  Advisorv 
Committee.  Federal  Advisor\' 
Committee  Act  (Public  Law  92-463,  86 
Stat.  770)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register 

DATES:  Tuesday,  November  ,"^0.  1999. 
8;30  a.m.  to  5:30  p.m.:  and  Wednesdav, 
December  1.  1999,  8:30  a.m.  to  12  p.m 
ADDRESSES:  American  Geophysical 
Union,  2000  Florida  Avenue,  NW. 
Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Thomassen  (301-903-9817; 
david.thomassen@science.doe,gov),  or 
Ms.  Shirley  Derflinger  (301-903-0044; 
shirley.derflinger@science.dop.eov). 
Designated  Federal  Officers,  Biological 
and  Environmental  Research  Advisory 
Committee.  U.S.  Department  of  Energy, 
Office  of  Science.  Office  of  Biological 
and  Environmental  Research,  SC-70, 
19901  Germantovvn  Road,  Germantown. 
Mar\'land  20874-1290.  The  most 
current  information  concerning  this 
meeting  can  be  found  on  the  website: 
http:.//www.er.doe,gov/production/ 
ober/berac.html. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting 

To  provide  advice  on  a  continuing 
basis  to  the  Director,  Office  of  Science 
of  the  Department  of  Energy,  on  the 
many  complex  scientific  and  technical 
issues  that  rise  in  the  development  and 
implementation  of  the  biological  and 
environmental  research  program. 

Tentative  Agenda 

Tuesday.  November  30  and 
Wednesday.  December  1,  1999: 

•  Welcoming  Remarks 

•  Opening  of  Meeting 

•  Remarks  from  Director,  Office  of 
Science 


Update  on  Office  of  Biological  and 
Environmental  Research  Activities 
Review  of  Subcommittee  Activities 
New  Business 
Public  Comment  flO-minute  rule) 


Public  Participation 

The  day  and  a  half  meeting  is  open  to 

the  public  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  David 
Thomassen  or  Shirley  Derflinger  at  the 
address  or  telephone  numbers  listed 
above.  You  must  make  vour  request  for 
an  oral  statement  at  least  five  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the 
Committee  will  conduct  the  meeting  to 
facilitate  the  orderly  conduct  of 
business.  Public  comment  will  follow 
the  10-minute  rule. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190.  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington,  DC,  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  on  November  5, 
1999. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  99-29438  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Sandia 

AGENCY:  Department  of  Energ\'. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisorv 
Board  (EM-SSAB),  Kirtland  Area  Office 
(Sandia).  Federal  Ad\isorv  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register 

DATES:  Wednesdav,  November  17,  1999: 
.5:30p.m.-9p.m.  (MST) 
ADDRESSES:  Indian  Pueblo  Cultural 
Center.  2401  12th  Street.  NE., 
Albuquerque,  NM  87108,  (505)  843- 
7270. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Zamorski.  Acting  Manager. 

Department  of  Energy  Kirtland  Area 

Office,  P.O.  Box  5400.  MS-0184. 

Albuquerque,  NM  87185  (505)  845- 

4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  oj  the  Board  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

5:30-5:45  p.m. — Check  In/Minutes/ 

Agenda  Approval 
5:45-6:15  p.m. — Corrective  Action 
Management  Unit  (CAMU) 
Response — Ad  Hoc  presents 
information  for  Board  consensus 
6:1 5-6:45  p.m. — Stewardship  Report 
6:45-7  p.m, — Break 
7:00-7:45  p.m.— Work  Plan— JoAnne 

Rapmponi 
7:45-8  p.m. — Public  Comment 
8-8:15  p.m. — Task  Group  Reports 
8:15-8:20  p.m. — Coordinating  Coimcil 

Report  Card — Open  Discussion 
8:20-8:30  p.m. — Proposed  joint  meeting 
with  Pantex  Citizens'  Advisory  Board 
and  the  Los  Alamos  Board 
8:30-8:45  p.m. — New  Business — Review- 
agenda  for  Coordinating  Council's 
Meeting 
8:45-9:00  p. m,— Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provsion  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
a\ailabls  by  writing  to  Mike  Zamorski, 
Manager.  Department  of  Energy  Kirtland 
Area  Office,  P.O.  Box  5400,  MS-0184. 
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Albuquerque,  NM  87185.  or  by  calling 
(505)  845-^094 

Issued  at  VVd.shington,  UC  on  November  5. 
1999. 

Rachel  M.  Samuel, 

Deputy  Advison'  Committee  Management 

Officer 

|FR  Doc    99-J')4  i7  Filed  11-&-99;  8:45  am) 

mUJNG  CODE  M5&-01-F 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Industrv  Advisorv  Board 
(lAB)  to  the  International  Energy 
Agency  (lEA)  will  meet  on  November  18 
and  19,  1999,  at  the  headquarters  of  the 
lEA  in  Paris,  France  in  connection  with 
a  meeting  of  the  lEA's  .Standing  Group 
on  Emergency  Questions  (SEQ). 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley.  Assistant  General 
Counsel  for  International  and  National 
Security  Programs.  Department  of 
Energy.  1000  Independence  Avenue, 
S.W.,  Washington.  DC  20585.  202- 
586-€738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252{c)(l)(A)(i) 
of  the  Energv  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i)),  the 
following  notice  of  meeting  is  provided: 

A  meeting  of  the  Industry  Aavisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  be  held  at  the 
headquarters  of  the  lEA.  9.  rue  de  la 
Federation,  Paris.  France,  on  November 
18  and  19.  1999.  beginning  at 
approximately  2:15  p.m  on  November 
18,  The  purpose  of  this  notice  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  lAB  at  a 
meeting  of  the  lEA's  Standing  Group  on 
Emergency  Questions  (SEQ),  which  is 
scheduled  to  be  held  at  the  lEA  on 
November  18,  including  a  preparatory 
encounter  among  company 
representatives  on  November  18  from 
approximately  2:15  p.m.  to  2:30  p.m. 

The  Agenda  for  the  preparatory 
encounter  among  company 
representatives  is  to  elicit  views  * 

regarding  items  on  the  SEQ's  Agenda. 
The  Agenda  for  the  SEQ  meeting  is 
under  the  c:ontrol  of  the  SEQ.  It  is 
expected  that  the  SEQ  will  adopt  the 
following  Agenda: 

November  18.  1999 

(Note:  The  November  18  session  of  the 
meeting  will  be  held  jointly  with  the 
Standing  Group  on  Oil  Markets.) 

1.  Oil  Markets:  Past.  Present  and 
Future. 


2.  Energy  Seciirity:  Past,  Present  and 
Future. 

3.  The  Evolving  Geopolitics  of  Oil. 

4.  Current  Oil  Market  Situation. 

5.  Roimdtable  on  the  Future  of  Oil 
Markets  and  Energy  Security. 

November  19,  1999 

1.  Adoption  of  the  Agenda. 

2.  Approval  of  the  Summary  Record 
of  the  96th  Meeting. 

3.  SEQ  Work  Program. 

—The  Year  1999  Work  Program  of  the 

SEQ 
—The  Year  2000  Work  Program  of  the 

SEQ 

4.  Evaluation  of  Seminar  on  lEA  Oil 
Stock  Strategy. 

5.  Evaluation  of  Disruption 
Simulation  Exercise  Stages  1  and  2. 

6.  The  lEA  Response  Plans  to  Y2K. 

7.  Policy  and  Legislative 
Developments  in  Member  Countries. 

— Recent  Developments  in  the  EPCA 
— Developments  in  other  lEA 
Countries 

8.  Current  lAB  Activities. 

9.  Report  to  the  SEQ  by  the  Working 
Group  on  Petroleum  Coke. 

10.  Emergency  Reserve  Situation  of 
lEA  Countries. 

— Emergency  Reserve  and  Net  Import 
Situation  of  lEA  Countries  on  July 
1,  1999 

1 1 .  Emergency  Reserve  Situation  of 
lEA  Candidate  Countries. 

12.  Emergency  Data  System  and 
Related  Questions. 

—Monthly  Oil  Statistics  August  1999 
—QOF— Current  Quarter  Q41999 

13.  Emergency  Reference  Guide. 

— Update  of  Emergency  Contact 

Points  List 
— Supplementary  Information 

Required  for  Y2K 

14.  lEA  Dispute  Settlement  Centre: 
Panel  of  Arbitrators. 

15.  Other  Business. 

— Interpretation  of  paragraph  7  of  the 
SEQ  report  to  the  Governing  Board 
IIEA/GB(98)171  The  lEA  1998 
Emergency  Response  Exercise" 

— Dates  of  meetings  in  2000 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  lAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  fustice.  and 
State,  the  Federal  Trade  Commission. 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA.  and 
the  European  Commission,  and  invitees 
of  the  LAB,  the  SEQ,  or  the  lEA. 


Is.sued  in  Washington.  D,C..  November  5. 
1999 

Mary  Anne  Sullivan. 

General  Counsel. 

[PR  Doc.  99-29.539  Filed  11-9-99:  8:45  am] 

BILLING  CODE.  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-57-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

November  4.  1999, 

Take  notice  that  on  November  1 . 
1999,  Colorado  Interstate  Gas  Company 
(CIG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Ninth  Revised  Sheet  No. 
8,  Fourth  Revised  Sheet  No.  65.  Third 
Revised  Sheet  No.  66,  Fourth  Revised 
Sheet  No.  67,  Fourth  Revised  Sheet  No. 
403  and  Second  Revised  Sheet  No.  404. 
to  be  effective  December  1,  1999. 

CIG  states  this  filing  proposes  an 
overrun  charge  on  quantities  delivered 
in  excess  of  those  nominated  and 
scheduled  under  an  interruptible 
transportation  agreement.  CIG  further 
states  that  the  proposed  overrun  charge 
increases,  as  the  relative  size  of  the 
discrepancy  increases,  to  deter  larger 
deviations  from  schedule  transactions. 
CIG  avers  that  shippers  serving  markets 
with  swing  loads  are  increasingly  using 
interruptible  contracts  as  their 
designated  swing  account  to  avoid 
overrun  fees  on  their  firm  transportation 
contracts,  and  this  proposal  will  help 
manage  this  trend. 

CIG  further  states,  to  insure  that  a 
shipper  is  not  penalized  for 
unscheduled  deliveries  that  are  outside 
the  shipper's  control,  CIG  proposes  that 
the  overrun  penalty  will  not  be  imposed 
if  the  excess  deliveries  are  the  result  of 
CIG  system  problems. 

CIG  further  states  that  copies  of  this 
compliance  filing  have  been  served  on 
CIG's  jurisdictional  customers  and 
public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:/ 'www.ferc.fed.us/online/' 
rims. htm  (call  202-208-2222  for 
assistance). 
Da\id  P.  Boergers, 
Secrvtan'. 
!FR  Doc  99-29428  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-287-039] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  4.  1999, 

Take  notice  that  on  November  1, 
1999.  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1-A.  the  following  tariff 
sheets  to  become  effective  November  1 . 
1999: 

Twentv-Sixth  Revised  .Sheet  No.  30 
Nineteenth  Revised  Sheet  No.  31 
Second  Revised  Sheet  No.  31A 
Original  Sheet  No.  ."^IB 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  si.x 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  lanuarv  31.  1996  at 
Docket  Nos.  RM95-6-obo  and  RM96-7- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http;//www.ferc.fed.us/ 


online  rims. htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers. 

Secretary. 

[PR  Doc.  99-29432  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-1 17-008] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Prop>osed  Changes  in  FERC 
Gas  Tariff 

November  4,  1999. 

Take  notice  that  on  October  21,  1999. 
K  N  Interstate  Gas  Transmission  Co, 
(KNI)  tendered  for  filing  tariff  sheets  to 
Its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1-A  and  First  Revised 
Volume  No.  1-C.  set  out  below.  KNI 
states  it  has  also  requested 
reconsideration  or  rehearing  of  the 
October  6.  1999  Letter  Order  mandating 
this  filing. 

The  following  tariff  sheets  are 
proposed  to  become  effective  August  1 . 
1998; 

Third  Revised  Volume  No.  1-A 

Fourth  Sub.  Second  Revised  Sheet  No.  4A 
Fourth  Sub.  Second  Revised  Sheet  No.  4C 
Fourth  Sub.  Fifth  Revised  Sheet  No.  40 

The  following  tariff  sheets  are 
proposed  to  become  effective  lanuarv  1 . 
1999: 

Third  Revised  Volume  No.  J-A 

Third  Sub,  Sixth  Revised  Sheet  No.  4D 

The  following  tariff  sheets  are 
proposed  to  become  effective  June  1 , 
1999; 

Third  Revised  Volume  No.  1-A 

Second  Sub.  Third  Revised  Sheet  No.  4A 
Second  Sub,  Third  Revised  Sheet  No.  4C 
Second  Sub.  Seventh  Revised  Sheet  No.  4D 

First  Revised  Volume  ,Vo.  1-C 

Second  Sub.  Twelfth  Revised  Sheet  No.  4 

KNI  has  served  copies  of  this  filing 
upon  all  jurisdictional  customers. 
interested  State  Commissions,  and  other 
interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy-  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  November  12.  1999. 
Protests  will  be  considered  bv  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceedings.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room.  This  filing  may 

be  viewed  on  the  web  at  http;// 

wrww. fere. fed. /us/online.rims. htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-29425  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-331-0121 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Reimbursement  of  Tariff 
Sheet 

November  4.  1999. 

Take  notice  that  on  November  1, 
1999.  Nationa]  Fuel  Gas  Supply 
Corporation  (National  Fuel)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1 .  First 
Revised  Sheet  No.  13.  with  a  proposed 
effective  date  of  November  1.  1999. 

On  October  21.  1999.  National  Fuel 
submitted  for  filing  certain  tariff  sheet  to 
provide  for  negotiated  rates  on  its 
system.  The  reason  for  this  filing  is  to 
comply  with  the  Commission's  October 
28.  1999.  Letter  Order  in  the  above- 
referenced  proceeding  requiring 
National  Fuel  to  resubmit  Sheet  No.  13 
because  of  duplicative  pagination.  No 
changes  were  made  to  the  content  of  the 
sheet. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC 
20426,  in  accordance  with  Section 
385  211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room,  This  filing  may  be  viewed  on  the 
web  at  http://vkrvkrw,ferc.fed,us/onIine/ 
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nms.htm  (call  202-208-2222  for 

assistance) 

David  P.  Boergers. 

Secretary. 

|["K  [)n,    ')«-29431  Filed  11-9-99:  8:45  am) 

BILLING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-56-000] 

Northwest  Pipeline  Corporation:  Notice 
of  Supplement  to  Non-Conforming 
Service  Agreement 

Novt-mb^T  4.  l'm<) 

Take  notice  that  un  October  28,  1999. 
Northwest  PipeUne  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  a  Letter  Agreement  between 
Northwest  and  Pan  Alberta  Gas  (U.S.) 
Ltd.  (PAGUS)  dated  August  24,  1999. 
Northwest  also  tendered  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  .No.  1.  the  following  related 
tariff  sheet,  Second  Revised  Sheet  No. 
36.5.  with  an  effective  date  of  October 
28.  1999. 

Northwest  states  that  the  Letter 
Agreement  clarifies  certain  performance 
obligations  between  Northwest  and 
P.AGl'S  and  establishes  specific 
implementation  procedures  related  to 
the  non-conforming  service  agreement 
between  the  parties  dated  fanuarv  31. 
1996.  as  amended  December  21,  1998. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street.  .NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
38,5.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  Ail  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
talten.  but  will  not  serve  to  malce 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
nms.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers. 
Sf  Cretan . 
(PR  Doc.  99-29426  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6717  01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2197-036] 

David  Springer  v.  Yadkin,  Inc.;  Notice 
of  Complaint 

November  4,  1999. 

Take  notice  that  on  November  1 , 
1999.  pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.206.  David 
Springer  filed  with  the  Federal  Energy 
Regulatory  Commission  a  complaint 
asserting  that  Yadkin,  Inc..  licensee  for 
the  Yadkin  Project  No.  2197,  is  in 
violation  of  its  license  for  (1 )  refusing  to 
comply  with  18  CFR  8.2  and  8.3  of  the 
Commission's  Regulations,  and  (2) 
allowing  Carolina  Sand  Companv  to 
perform  dredging  activities  at  the 
confluence  of  Yadkin  and  South  Yadkin 
Rivers. 

All  answers,  interventions,  and 
comments  regarding  this  complaint 
must  be  filed  with  the  Federal 
Regulatorv  Commission,  888  First 
Street,  NE.,  Washingt(m.  DC  20426.  in 
accordance  with  Rule  2001  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.2001 ).  All  such 
pleadings  must  be  received  by  the 
Commission  on  or  before  November  22, 
1999.  Any  person  wishing  to  become  a 
party  to  the  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214. 18  CFR  385.214. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.  us/on  Un  e/rims.htm  ( for 
assistance,  call  202-208-2222). 
David  P.  Boergers, 
Secretary. 
(FR  Doc.  99-29421  Filed  11-9-99;  8:45  ami 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP95-136-014] 

Williams  Natural  Gas  Company;  Notice 
of  Filing  of  Refund  Report 

November  4.  1999. 

Take  notice  that  on  October  29,  1999. 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams),  tendered  for  filing  its 
interruptible  excess  refund  report  for 
the  three  twelve-month  periods  ended 
September  1997,  1998,  and  1999. 


Williams  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  November  12.  1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedngs.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[FR  Doc:   99-29429  Filed  11-9-99:  8:45  am) 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-364-008] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

November  4.  1999. 

Take  notice  that  on  October  29.  1999. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  certain  revised 
tariff  sheets. 

Williston  Basin  states  that  the  revised 
tariff  sheets  were  filed  in  compliance 
with  the  Commission's  "Order  on 
Rehearing  Supplementing  Hearing 
Procedures"  issued  September  29.  1999 
in  Docket  No.  RP95-364-006.  as  more 
fully  described  in  the  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
888  First  Street.  N.E..  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
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Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online' 

rims. htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers, 

Secretan . 

IFR  Doc.  99-29427  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-364-009] 

Wiliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

November  4.  1999, 

Take  notice  tJiat  on  October  29.  1999, 
Williston  Basin  Interstate  Pipeline 
Company  (Wiliston  Basin),  tendered  for 
filing  with  the  Commission  its  Refunds 
Report  made  in  compliance  with  the 
Commission's  Order  issued  September 
29,  1999  in  the  above-referenced  docket. 

Williston  Basin  states  that  on  October 
28.  1999,  interim  refunds  of  amounts 
owed  were  sent  by  overnight  deliver}'  to 
Williston  Basin's  shippers  in  connection 
with  rates  that  were  in  effect  from 
January  1,  1996  through  September  30. 
1999,  with  interest  calculated  thrnngh 
October  29.  1999.  in  accordance  with 
Section  154.501  of  the  Commissions 
Regulations  and  the  Commission's  order 
issued  September  29.  1999. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  November  12,  1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers. 
Secretary- 

[FR  Doc   99-29430  Filed  11-9-99;  8:45  am] 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EROO-297-000.  et  al.) 

Nevada  Power  Company,  et  al.: 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  3.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Nevada  Power  Company 

IDocket  No.  EROO-297-OOOj 

Take  notice  that  on  October  28.  1999. 
Nevada  Power  Company  (NTC). 
tendered  for  filing  a  written  notice  to 
Southwest  Regional  Transmission 
Association  (SWRTA)s  Board  of 
Directors  of  NTC's  intent  to  withdraw 
from  SWRTA  effective  October  1,  1999 

A  copy  of  this  filing  has  been  ser\'ed 
on  Southwest  Regional  Transmission 
Association  c'o  Salt  River  Project. 
Phoenix.  Arizona. 

Comment  dote- November  17.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2,  PJM  Interconnection,  L,L.C. 

[Docket  No   EROO-298-OOOj 

Take  notice  that  on  October  29,  1999, 
PJM  Interconnection.  L.L.C.  (PIM), 
tendered  for  filing  the  following  revised 
sheets  to  PJM's  Open  Access 
Transmission  Tariff  (Tariff): 

Fourth  Revised  Sheet  No.  2 
Fourth  Revised  Sheet  No.  3 
First  Revised  Sheet  No.  7b 
Third  Revised  Sheet  No.  20 
Second  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  25 
Second  Revised  Sheet  No.  72 
Second  Revised  Sheet  No.  75 
Original  Sheet  Nos.  87a  through  87u 

PJM  states  that  the  revised  Tariff 
sheets  establish  separate  unbundled 
charges  for  recovery  of  PfNl's  costs 
through  eight  formula  rates 
corresponding  to  eight  separate 
categories  of  services  provided  by  PfM. 

PJM  states  that  it  also  requests  that  the 
Commission  (5rder  a  conforming  change 
to  page  1  of  Schedule  3  of  the  .\mended 
and  Restated  Operating  Agreement  of 
PJM  Intercormection.  L.L.C 

PJM  proposes  an  effective  date  of 
Januani'  1.  2000  for  the  Tariff  revisions, 
but  requests  that  the  Commission 
suspend  the  effectiveness  of  such 
revisions  until  June  1,  2000 

Comment  dafe;  November  18.  1999.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Indiana  .Michigan  Power  Company: 
dAi/a  American  Electric  Power 

(Docket  Nu   ER0O-.m-OO0| 

Take  notice  that  on  October  29,  1999. 
Indiana  Michigan  Power  Companv 
(I&M),  d/b/a  American  Electric  Power 
(AEP).  tendered  for  filing  with  the 
Commission  an  Addendum  to  the 
Service  Agreement  dated  November  23, 
1994.  between  the  City  of  Auburn, 
Indiana  (Auburn),  and  I&M  (Service 
Agreement). 

.^EP  requests  that  the  Addendum  be 
made  effective  for  consumption 
beginning  November  1,  1999.  and  states 
that  a  copy  of  its  filing  was  served  upon 
Auburn  and  the  Indiana  Utilitv 
Regulatorv  Commission. 

Comment  date-  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Edison  Company 

IDocket  Nu.  EROG-3i2-OUU.i 

Take  notice  that  on  October  29,  1999, 
C^Hmmonwealth  Edison  Company 
(ComEd).  tendered  for  filing  a  Non-Firm 
Transmission  Service  Agreement  with 
Commonwealth  Edison  Compan\ . 
Power  Purchase  Option  (CoraEd  PPO), 
under  the  terms  of  ComEd  s  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  7.  1999.  and  accordingly,  seeks 
waiver  of  the  Commission  s  notice 
requirements. 

Copies  of  this  filing  were  sen'ed  on 
ComEd  PPO. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UGI  Development  Company 

(Docket  No.  EROO-3 13-000] 

Take  notice  that  on  October  29,  1999. 
UGI  Development  Company  (UGID) 
tendered  for  filine  a  Power  Sales 
Agreement  under  L'GID's  market  rate 
tariff,  FERC  Electric  Rate  Schedule  No. 
1.  between  I'GID  and  UGI  Utihties,  Inc. 

UGID  request.^  an  effective  date  of 
October  1.  1999. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  UGI  Utilities,  Inc. 

[Docket  No.  EROO-314-OOOl 

Take  notice  that  on  October  29,  1999. 
UGI  Utilities,  Inc.,  tendered  for  filing  an 
Interconnection  Agreement  with  UGI 

Development  Company  (UGI),  setting 
forth  the  terms  and  conditions 
governing  the  interconnection  of  UGI's 
Hunlock  Generator  with  UGI's 
transmission  fac:ilities. 

UGI  requests  an  effective  date  of 
October  1.  1999. 


61326 


Federal  Register/ Vol.  64    Nn    217 /Wednesday.  November  10.  1999 /Notices 


Comment  date:  November  18,  1999.  in 
acrordancf"  with  Standard  Paragraph  E 
at  the  end  of  this  nntico 

7.  Central  Power  and  Light  Company; 
West  Texas  litilities  Company;  Public 
Service  Company  of  Oklahoma;  and 
Southwestern  Electric  Power  Company 

[Docket  No.  EROO-315-OOOl 

Take  notice  that  on  October  29.  1999. 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company.  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  an 
executed  Network  Service  Agreement 
(NSA)  and  an  executed  Network 
Operating  .Agreement  (NOA)  between 
the  CSW  Operating  Companies  and  the 
Oklahoma  Nlunicipal  Power  Authority 
(OMPA) 

The  CSW  Operating  Companies 
request  an  October  1.  1999,  effective 
date  for  the  agreements. 

The  CSW  Operating  Companies  state 
that  a  copv  of  this  filing  has  been  served 
on  OMPA' 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

8.  New  York  State  Electric  &  Gas 
Corporation 

iUocket  No.  ER0&-3 16-000] 

Take  notice  that  on  October  29,  1999. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  a  Modified  Notice  of  Cancellation 
of  Network  Service  and  Operating 
Agreements  and  Wholesale  Short-Term 
Firm  and  Non-Firm  Service  Agreements. 
Additionally.  NYSEG  filed  revised  retail 
tariff  sheets  that  further  implement  the 
NYSEG  Retail  Access  Program.  The 
Transmission  Customers  are  listed  in  an 
attachment  to  the  filing.  The 
Agreements  contain  notification  that  the 
NYSEG  Open  Access  Transmission 
Tariff  may  be  superseded  in  whole  or  in 
part  by  the  proposed  tariff  of  the  New 
York  State  Independent  System 
(Operator  fNYISO). 

NYSEG  requests  waiver  of  the 
Commission's  notice  requirements, 
expedited  resolution,  and  that  the 
termination  be  made  effective  as  of  the 
effective  date  of  the  NYISO  tariff. 

NYSEG  has  served  copies  of  the  fding 
on  the  New  York  State  Public  Service 
Commission  and  the  Transmission 
Customers  listed  in  the  attachments  to 

the  filing. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Central  Power  and  Light  Company; 
West  Texas  I'tilities  Company;  Public 
Service  Company  of  Oklahoma:  and 
Southwestern  Electric  Power  Company 

[Docket  No.  ER00-317-000| 

Take  notice  that  on  October  29.  1999. 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company.  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  tendered  for  filing  changes 
to  their  Transmission  Coordination' 
Agreement  in  the  above  captioned 
docket. 

The  CSW  Operating  Companies 
request  that  the  changes  to  the 
Transmission  Coordination  Agreement 
become  effective  as  of  January  1,  1997 
and  February  11,  1999. 

The  CSW  Operating  Companies  state 
that  they  have  served  a  copy  of  the  filing 
on  the  Public  Utility  Commission  of 
Texas,  the  Oklahoma  Corporation 
Commission,  the  Arkansas  Public 
Service  Commission  and  the  Louisiana 
Public  Service  Commission.  The  CSW 
Operating  Companies  st^e  they  also 
have  served  the  filing  oiithe  parties  to 
Docket  No.  ER98-32 74-000. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northea.st  Generation  Company 

[Docket  No.  EROO-3 19-0001 

Take  notice  that  on  October  29,  1999. 
Northeast  Generation  Company  (NGC). 
tendered  for  filing  under  Section  205  of 
the  Federal  Power  Act  a  long-term 
power  sales  agreement  with  its  affiliated 
power  marketer  Select  Energy,  Inc., 
(Select). 

NGC  states  that  a  copy  of  this  filing 
has  been  sent  to  Select. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wayne- White  Counties  Electric 
Cooperative 

[Docket  No.  EROO-320-OOOl 

Take  notice  that  Wayne-White 
Counties  Electric  Cooperative  (WWCEC 
or  Cooperative)  on  October  29.  1999. 
tendered  for  filing;  a  rate  schedule;  an 
Open  Access  Transmission  Tariff;  a 
tariff  for  power  sales  at  market -based 
rates,  and  a  petition  for  blanket 
authority  to  sell  electricity  at  market- 
based  rates;  and  a  petition  for  waiver 
from  requirements  under  part  37  of  the 
Commission's  Regulations,  as 
promulgated  in  Order  Nos.  889  and 
889-A. 

WWCEC  has  completed  the 
repayment  and  retirement  of  all  debts 
issued  by  the  Rural  Utilities  Service  of 


the  United  States  Department  of 
Agriculture,  and  it  accordingly  has 
become  a  public  utility  subject  to  the 
general  regulatory  jurisdiction  of  the 
Federal  Energy  Regulator^'  Commission 
under  Part  II  of  the  Federal  Power  Act. 
At  present,  the  WWCEC  provides 
wholesale  power  service  to  (me 
customer,  the  City  of  Fairfield.  Illinois. 
It  has  submitted  the  Operations 
Agreement  between  WWCEC  and  the 
City  for  filing  as  a  rate  schedule 
pursuant  to  Section  205(c)  of  the 
Federal  Power  Act  and  Section  35.12  of 
FERC's  regulations. 

Pursuant  to  section  35.28  of  the 
Commission's  Regulations,  the 
Cooperative  has  also  filed  a 
nondiscriminator\'  Open  Access 
Transmission  Tariff  In  addition. 
WWCEC  has  filed  a  Power  Sales  at 
Negotiated  Rates  Tariff  and  it  is 
requesting  blanket  authority  to  make 
wholesale  sales  of  electric  power  at 
market-based  rates.  Finally,  because  it 
operates  limited,  discrete  transmission 
facilities  rather  than  an  integrated  grid. 
WWCEC  is  applying  for  a  waiver  of  Part 
37  of  the  Commission's  Regulations,  as 
promulgated  in  Commission  Order  Nos. 
889  and  889-A. 

WWCEC  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  for  that  rate  schedule  and 
requests  an  effective  date  of  March  18. 
1999, 

Copies  of  the  filing  were  served  upon 
WWCEC's  only  jurisdictional  customer, 
the  City  of  Fairfield.  Illinois. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporation;  on  Behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  EROO-324-000] 

Take  notice  that  on  October  29.  1999. 
Allegheny  Power  Ser\'ice  Corporation 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  46  to  add  one 
(1)  new  Customer  to  the  Standard 
Generation  Service  Rate  Schedule  under 
which  Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis, 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  November  1 7.  1999.  to     . 
Alleghenv  Energv  Supplv  Companv. 
LLC. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 


Federal  Register /Vol.  64.  No.  217 'Wpdnesdav.  November  If).  IQciQ 'Notices 


61327 


Commission  of  Ohio,  the  Pennsylvania 

Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Ser\ire  Commission,  and  all  parties  of 
record. 

Comment  dafe;  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southern  Company  Services.  Inc. 

iDo<.ket  No.  tKOO-U.'i-OUOi 

Take  notice  that  on  October  29,  1999. 
Southern  Company  Services.  Inc..  acting 
on  behalf  of  .Alabama  Power  Companv. 
Georgia  Power  Ciompany.  Gulf  Power 
Companv.  Mississippi  Power  Companv. 
and  Savannah  Electric  and  Power 
Companv  (collectively  referred  to  as 
Operating  Companies),  tendered  for 
filing  unilateral  amendments  to  its  Unit 
Power  Sales  Agreements  with  Florida 
Power  &  Light  Company.  Florida  Power 
Corporation.  lacksonville  Electric 
Authority  and  the  City  of  Tallahassee, 
Florida.  The  purpose  of  these 
amendments  it  to  provide  for  recovery 
of  sulfur  dioxide  emission  allowance 
costs  incurred  in  compliance  with  Phase 
II  restrictions  contained  in  the  Clean  Air 
Act  Amendments  of  1990. 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

|Do(  kt't  No   ERnO-.126-()l)nl 

Take  notice  that  on  October  29.  1999. 
the  New  England  Power  Pool 
Participants  Committee  tendered  for 
filing  for  acceptance  a  signature  page  to 
the  New  England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1.  1971,  as 
amended,  signed  by  Forster.  Inc. 
(Forster).  The  NEPOOL  .\greement  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Forster's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  Forster.  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Forster  a  member  in 
NEPOOL. 

The  Participants  Committee  requests 
an  effective  date  of  November  1.  1999. 
for  commencement  of  participation  in 
NEPOOL  by  Forster. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  New  England  Power  Pool 

[Docket  No.  EROO-.327-00()i 

Take  notice  that  on  October  29.  1999. 
the  New  England  Power  Pool 


Participants  Committee  tendered  for 
filing  a  request  for  a  signature  page  to 
the  New  England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1.  1971.  as 
amended,  signed  bv  Entergy  Power 
Marketing  Corp.  (EPMC).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
EPMC's  signature  page  would  permit 
NEPOOL  to  expand  its  membership  to 
include  EPMC,  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  EPMC  a  member  in 
NEPOOL 

The  Participants  Committee  requests 
an  effective  date  as  of  January  1.  2000. 
for  commencement  of  participation  in 
NTPOOL  by  EPMC. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Pool 
[Docket  No.  EROO-328-OOOl 

Take  notice  that  on  October  29, 1999, 
the  New  England  Power  Pool  (NEPOOL 
or  Pool)  Participants  Committee 
tendered  for  filing  a  request  for 
termination  of  membership  in  NEPOOL. 
with  an  effective  date  of  lanuary  1, 
2000.  of  UNTTIL  Resources.  Inc'  (URI). 
Such  termination  is  pursuant  to  the 
terms  of  the  NEPOOL  .Agreement  dated 
September  1.  1971,  as  amended,  and 
previously  signed  by  LTRl  The  NEPOni 
.Agreement,  as  amended  (the  NEPOOL 
.Agreement),  has  been  designated 
N'EPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  termination  of  URI  with  an  effective 
date  of  [anuary  1 .  2000  would  relieve 
this  entity,  at  URI's  request,  of  the 
obligations  and  responsibilities  of  Pool 
membership  and  would  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  L:R!  from 
membership  in  the  Pool. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

17.  Mantua  Creek  Generating 
Company,  L.P. 

;Do(  ket  No.  ER99-4162-001] 

Take  notice  that  on  October  29,  1999. 
Mantua  Creek  Generating  Company,  L.P. 
tendered  for  filing  a  revised  rate 
schedule  in  compliance  with  the 
Commission's  order  at  89  FERC  "B  61.024 
(1999) 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  GuJfstream  Energy.  LL(;;  Lambda 
Energy  Marketing  Companv;  Industrial 
Gas  &  Elertru  Serv'u  es  (Companv; 
Williams  Enprg\  Marketing  ik  Trading 
Company:  VNestern  Power  Services, 
Int .:  Texaco  Natural  (tBS  In(  :  OST 
EnergA  Trading  Int  ;  Energy  Unlimited, 
In( .;  DTE  Energy  Trading.  Int  ;  Alpena 
Power  Marketing.  L.L.C;..  Nine  Energy 
Services.  LLC  ;  (Jinton  Energv 
Management  Services,  Int.;  Select 
Energy-.  Inc.; 

IDocket  No.  ER94-1 597-01 7;  Docket  No. 
ER94-1 597-01 8:  Docket  No.  ER94-1672-019: 
Docket  No.  ER95-257-019:  Docket  No.  ER95- 
305-021;  Docket  No.  ER95-748-017:  Docket 
No.  ER95-748-018;  Docket  No.  ER95-1787- 
015;  Docket  No.  ER96-553-016;  Docket  No. 
ER98-1622-006;  Docket  No.  ER97-3834-008; 
Docket  No.  ER97-} 74 5-008;  Docket  No. 
ER98-191 5-006;  Docket  No.  ER98-3934-O05; 
and  Docket  No.  ER99-1 4-005] 

Take  notice  that  on  October  28.  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

19.  Seagull  Power  Services  Inc.;  and 
PP&L  EnergyPlus  Co..  LLC 

lUucket  Nu.  ER9b-342-012;  and  Docket  No. 
ER99-360&-001] 

Take  notice  that  on  October  26,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

20.  Questar  Energv  Trading  Company; 
PSEG  Energv  Technologies 
Incorporated;  Salem  Electric.  Int  ; 
ONEOK  Power  Marketing  Company; 
Energy  International  Power  .Marketing 
Corporation 

[Docket  No.  ER96--i04-016;  Docket  No. 
ER97-2 176-011;  Docket  No.  ER98-2 17 5-006; 
Docket  No.  ER98-3897-005;  and  Docket  No. 
ER98-2059-O061 

Take  notice  that  on  October  27,  1999, 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 

21.  Fina  Energv'  Services  Company 

[Docket  No.  ER97-2413-O10| 

Take  notice  that  on  October  21,  1999, 
Fina  Energy  Services  Company  filed 
their  quarterly  report  for  the  quarter 
ending  September  30,  1999,  for 
information  only. 

22.  CH  Resources,  Inc. 

[Docket  No.  EROO-207-OOOl 

Take  notice  that  on  October  22.  1999. 
CH  Resources.  Inc.  filed  their  quarterly 
report  for  the  quarter  ending  September 
30.  1999. 
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Comment  date:  November  12,  1999.  in 
accordance  with  .Standard  Paragraph  E 
at  the  end  of  this  nntice 

23.  UtiliCorp  United  Inc.  South  Eastern 
Electric  Development  Corp. 

UiK  ke-t  No  HK0(>-25J-000  Docket  No. 
hK()(K2~H-<)()()l 

Take  notice  that  on  October  26.  1999. 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  September  30,  1999. 

Comment  date:  November  15.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Monroe  Power  Company; 
Mountauiview  Power  Company; 
Rivw^iae  Canal  Power  Company:  West 
Penn  Power  Company  d/b/a;  Allegheny 
Energy;  Western  Resources,  Inc.; 
Western  Resources,  Inc.;  Duke  Power; 
and  Archer-Daniels-Midland  Company; 

[IJixkffXi.  KK(ii)-.!"4  liOd   iJoiketNo. 
KR()0-i5h-(){)(l,  i)>.i  Ki!  \,'   HR(J0-257-O00; 
U(ii  kpt  Nil   KK(!()-J(i5-00().  Docket  No.  EROO- 
26h-(K)(i:  Dm,  k.'t  \..  EKuo-267-000:  and 
Docket  No.  ERl)0-294-000| 

Take  notice  that  on  October  27.  1999, 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterlv  reports  for  the  quarter 
ending  September  30.  1999. 

Comment  date:  November  16.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Harbor  Cogeneration  Company 
Phelps  Dodge  Energy  Services,  LLC; 
Duke  Energy  St.  Francis,  LLC;  New 
England  Power  Company;  Casco  Bay 
Energy  Company,  L.L.C.;  Bridgeport 
Energy,  L.L.C.;  Consolidated  Edison 
Company  of  New  York,  Inc.;  SEI 
Wisconsin,  L.L.C.;  Williams  Generation 
Company-Hazelton;  Northeast  I'tilities 
Service  Company;  Canadian  Niagara 
Power  Company  Limited;  EME  Homer 
City  Generation.  L.P.;  Portland  General 
Electric  Company;  Montana-Dakota 
Utilities  Co.;  Wisconsin  Public  Service 
Corporation;  Duquesne  Light  Company; 
Avista  Corporation;  Northeast  Empire 
Limited  Partnership  »1:  and  Northeast 
Empire  Limited  Partnership  s2 

D<)<  kft  \(.   t:K0O-2fi9-000;  Docket  No.  EROO- 
270-()l)();  Diu  k.'t  \o  EROO-271-000;  Docket 
No   ER()0-27J-oil();  Docket  No.  EROO-273- 
000:  Do(  ket  No.  fc:R0O-274-O00;  Docket  No. 
EROO-275-000;  Docket  No.  EROO-277-000; 
Docket  No.  ER0O-27a-O00;  Docket  No.  EROO- 
279-000;  Docket  No.  EROO-280-000;  Docket 
No.  EROO-281-000;  Docket  No.  EROO-282- 
000:  Docket  No.  ER00-28.'i-000;  Docket  No. 
hKlJ0-286-000;Dockct  No.  EROO-288-000; 
Docket  No.  EROO-291-000;  Docket  No.  EROO- 
295-000;  andDocket  No.  EROO-296-OOOl 

Take  notice  that  on  October  28,  1999. 
the  above-mentioned  affiliated  power 


producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  September  30,  1999. 

Comment  date:  November  17,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

26.  Public  Service  Electric  and  Gas 
Company;  PSEG  Fossil  LLC:  PSEG 
Nuclear  LLC;  PSEG  Energy  Resources  & 
Trade:  and  LLC 

[Docket  Nos.  EC99-79-000  and  ER99-3151- 
001] 

Take  notice  that  on  October  27,  1999, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  PSEG  Fossil  LLC, 
PSEG  Nuclear  LLC,  and  PSEG  Energv 
Resources  &  Trade  LLC  (collectively. 
Applicants)  tendered  for  filing  copies  of 
its  compliance  filing  in  the  above 
referenced  docket  in  response  to 
Ordering  Paragraphs  (G),  (H),  (J),  (K), 
(L),  and  (M)  of  the  Commission's  "Order 
Authorizing  Disposition  of 
Jurisdictional  Facilities  and 
Conditionally  Accepting  for  Filing 
Related  Rate  Schedule  Filings",  Public 
Service  Electric  and  Gas  Company,  et. 
ai,  88  F.E.R.C.  ^  61,299  (September  29, 
1999). 

Comment  date:  November  26.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE..  Washinglon.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  383  211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
v^ww.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
|FR  Doc.  99-29419  Filed  11-9-99;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2035-006;  Colorado] 

City  .ind  County  of  Denver;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

November  4.  1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropovver  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
Gross  Reservoir  Hydroelectric  Project, 
and  has  prepared  a  Draft  Environmental 
Assessment  (DEA).  The  project  is 
located  on  South  Boulder  Creek,  near 
the  city  of  Boulder,  in  Boulder  County. 
Colorado.  The  project  occupies  federal 
lands  managed  by  the  U.S.  Forest 
Service,  Roosevelt  National  Forest,  and 
the  Bureau  of  Land  Management.  The 
DEA  contains  the  staffs  analysis  of  the 
environmental  impacts  of  the  proposal 
and  concludes  that  approval,  with 
appropriate  environmental  protective 
measures,  would  not  constitute  a  major 
federal  action  signifi  ;antly  affecting  the 
quality  of  the  humaji  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  NE,  Washington,  DC 
20426.  This  DEA  may  also  be  viewed  on 
the  web  at  http://www.ferc.fed.us/ 
online/rims. htm  (please  call  (202)208- 
2222  for  assistance). 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Secretan,'.  Federal  Energv 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426.  For 
further  information,  contact  Dianne 
Rodman.  Environmental  Coordinator,  at 
(202)  219-2830. 
David  P.  Boergers, 
Secmtan . 
[FR  Doc.  99-29420  Filed  1 1-9-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-160  Ol<lahoma] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

November  4,  1999 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulator*- 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47910),  the 
Office  of  Hydropower  Licensing  has 
prepared  a  final  environmental 
assessment  (FEA)  for  Grand  River  Dam 
Authority's  proposal  to  permit  Gene 
Gregg,  d,/b/a  Tera  Miranda  Marina. 
(Permittee)  to  improve  and  enlarge  an 
existing  commercial  marina  facility 
located  on  the  east  side  of  Grand  Lake's 
Monkey  Island.  The  e.xisting  marina 
facility  includes  20  boat  docks  with  a 
total  of  129  slips.  The  permittee  requests 
permission  to  remove  from  the  site  an 
existing  jetty  and  two  manmade 
breakwaters  and  to  install  and  operate 
certain  additional  facilities.  The  new 
proposed  facilities  include  five  new- 
boat  docks  with  a  total  of  116  slips,  two 
floating  breakwaters,  a  building 
containing  showers  and  a  restroom 
facility,  and  a  waste  disposal  system. 
The  Pensacola  Project  is  on  the  Grand 
River,  in  Craig,  Delaware.  Mayes,  and 
Ottawa  Counties,  Oklahoma. 

The  FEA  is  attached  to  a  Commission 
order  issued  November  1.  1999  for  the 
above  application.  Copies  of  the  FEA 
can  be  obtained  by  calling  the 
Commission's  Public  Reference  Room  at 
(202)  208-1371.  In  tne  FEA.  staff 
concludes  that  approval  of  the  licensee's 
proposal  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  For 
further  information,  please  contact  the 
project  manager.  Ion  Cofrancesco  at 
(202)  219-0079.  This  FEA  may  also  be 
viewed  on  the  web  at  http:// 
w-ww. fere. fed. us/online/rims. htm 
(please  call  (202)  208-2222  for 
assistance). 
David  P.  Boergers, 
Secretan. 
[PR  Doc.  99-29422  Filed  11-9-99:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  4.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application.  Preliminary- 
Permit. 

b .  Project  A'o  ;  P- 1 1 8 1 7-000 . 

c.  Date  Filed:  September  27,  1999. 
d  Applicant:  Universal  Electric 

Power  Corp. 

e.  Name  of  Project:  Gibson  Dam. 

f.  Location:  On  the  North  Fork  Sun 
River,  near  the  town  of  Simms.  Teton 
County  and  Lewis  and  Clark  County. 
Montana,  The  project  would  utilize 
federal  lands  administered  by  the  U.S. 
Bureau  of  Reclamation, 

g.  Filed  Pursuant  to-  Federal  Power 
Act.  16  U.S.C,  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger.  Universal  Electric  Power 
Corp..  1145  Highbrodk  Street.  Akron, 
Ohio  44301.  (330)  535-7115. 

1  FERC  Contact:  William  H  Diehl.  E- 
mail  address. 

William, Diehl@ferc, fed. us.  or  telephone 
(202)  219-2813. 

j.  Deadline  Date:  60  days  from  the 
issuance  date  of  this  notice 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers,  Secretar\-.  Federal  Energy 
Regulator\-  Commission.  888  First 
Street.  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  inter\-enors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  ser\-ice  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
mav  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agencv 

k.  The  proposed  project  would  utilize 
the  U.S.  Bureau  of  Reclamation's 
existing  Gibson  Dam  and  would  consist 
of:  (1)  five  300-foot-long  steel  penstocks 
72  inches  in  diameter  beginning  at  the 
existing  outlet  works;  (2)  a  powerhouse 
containing  five  generating  units  totaling 
15.000  kW;  (3)  a  tailrace  discharge  and 
energy  dissipation  structure;  (4)  a 
14.7=kV  transmission  line  about  500 
feet  long:  and  (5)  appurtenant  facilities. 

.■\pplicant  will  finance  all  efforts 
required  to  conduct  studies  and  to 


prepare  and  file  a  license  application. 
These  studies  and  preparations  are 
estimated  to  cost  about  $2,000,000. 
Project  energy  would  be  sold  to  utility 
companies,  corporations, 
municipalities,  aggregators,  or  similar 
entities. 

I.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street.  NE.  Washington.  B.C. 
20426.  or  by  calling  (202)  208-1371. 
This  filing  may  be  viewed  on  the  web 
at  http;/  'www.ferc.fed.us/online/ 
rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminarv  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  the  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify-  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminan-  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary'  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
inter\-ene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
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take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives, 
David  P,  Boergers, 
Secretary 
IFR  Doc.  99-2942.3  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

November  4,  1999 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  .4pp/ication:  Preliminary 


Permit. 


b.  Project  No.:  P-11 8 16-000. 

c.  Date  Filed:  September  27,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Meeks  Cabin  Dam. 

f.  Location:  On  the  Blacks  Fork  River, 
near  the  town  of  Millbume,  Uinta 
County,  Wyoming.  The  project  would 
utilize  federal  lands  administered  by  the 
U,S.  Bureau  of  Reclamation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger,  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street.  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FERC  Contact:  William  H.  Diehl,  E- 
mail  address,  William. 
Diehl@ferc.fed.us.  or  telephone  (202) 
219-2813. 

j.  Deadline  Date:  60  days  from  the 
issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426, 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  The  proposed  pro)ect  would  utilize 
the  U.S.  Bureau  of  Reclamation's 
existing  Meeks  Cabin  Dam  and  would 
consist  of:  (1)  A  300- foot-long  steel 
penstock  64  inches  in  diameter 
beginning  at  the  existing  outlet  works; 
(2)  a  powerhouse  containing  a  1,000-kW 
generating  unit;  (3)  a  tailrace  discharge 
and  energy  dissipation  structure;  (4)  a 
14.7^kV  transmission  line  about  1,000 
feet  long;  and  (5)  appurtenant  facilities. 

Applicant  will  finance  all  efforts 
required  to  conduct  studies  and  to 
prepare  and  file  a  license  application. 
These  studies  and  preparations  are 
estimated  to  cost  about  $700,000. 
Project  energy  would  be  sold  to  utility 
companies,  corporations, 
municipalities,  aggregators,  or  similar 
entities, 

1.  A  copy  of  the  application  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Washington,  D.C. 
20426,  or  by  calling  (202)  208-1371. 
This  filing  may  be  viewed  on  the  web 
at  http://www.ferc.fed.us/online/ 
rims.htm  (call  (202)  208-2222  for 


assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant{s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
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•PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulator},'  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
(FR  Doc  99-29424  Filed  11-8-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-647»-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Mobile  Air 
Conditioning  Retrofitting  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  complicmce  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB): 
Information  Collection  Activities 
Associated  with  EPA's  Mobile  Air 
Conditioner  Retrofitting  Program.  EP.A 
ICR  No.  1774.01,  and  0MB  No.  2060- 
0350,  expiration  date  2/28/00.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 


DATES:  Comments  must  be  submitted  on 
or  before  Ianuar>-  10.  2000. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  attention 
of  Air  Docket  No.  A-99-37; 
Environmental  Protection  Agency:  401 
M  Street,  SVV.  (MC-6102);  Washington. 
DC  20460  (submissions  mav  be  faxed  to 
(202)  260-4400).  The  Air  and  Radiation 
Docket  is  located  in  Room  M-1500; 
Waterside  Mall  (Ground  Floor);  U.S. 
Environmental  Protection  Agencv:  401 
M  Street.  S  VV  :  Washington.  DC  20460 
The  docket  may  be  inspected  Monda\ 
through  Friday  from  8  a.m.  to  5:30  p.m. 
A  reasonable  fee  may  be  charged  for 
copying  docket  materials.  For  further 
questions,  contact  the  docket  at  (202) 
260-7549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anhar  Karimjee  at  phone:  (202)  564— 
2683.  fax:  (202)  565-2096,  or  e-mail: 
karimjee.  anhar@epago\\ 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  include:  new  and 
used  car  dealers,  gas  service  stations, 
top  and  body  repair  shops,  and 
automotive  repair  shops  (inc  hiding  air 
conditioning  and  radiator  specialty 
shops). 

Title:  Information  Collection 
Activities  Associated  with  EPA's  Mobile 
Air  Conditioner  Retrofitting  Program 
(OMB  Control  No.  2060-0350:  EPA  ICR 
No.  1774.01)  expiring  2/28/00. 

Abstract:  Section  612  of  the  Clean  Air 
Act  (CAA)  requires  EPA  to  promulgate 
rules  making  it  unlawful  to  replace  any 
ozone-depleting  substance  with  any 
substitute  that  the  Administrator 
determines  may  present  adverse  effects 
to  human  health  or  the  environment 
where  the  Administrator  has  identified 
an  alternative  that  (1)  reduces  the 
overall  risk  to  human  health  and  the 
environment,  and  (2)  is  currently  or 
potentially  available.  In  1994.  the 
Significant  New  Alternatives  Policy 
(SN.\P)  Program  was  enacted,  enabling 
the  Agency  to  review  available 
substit\jtes  for  ozone  depleting 
substances  and  determine  their 
acceptability.  The  SNAP  program 
includes  review  of  potential  alternatives 
to  ozone-depleting  refrigerants  used  for 
air  conditioning  motor  vehicles.  EPA  is 
concerned  that  the  existence  of  several 
substitutes  in  this  end-use  may  increase 
the  likelihood  of  significant  refrigerant 
cross-contamination  and  potential 
failure  of  both  air  conditioning  svstems 
and  recovery/recycling  equipment  The 
purpose  of  this  Information  Collection 
Request  (ICR)  is  to  estimate  the  burden 
associated  with  the  40  Code  of  Federal 
Regulations  part  82  requirement  that 
service  technicians  label  mobile  air 


conditioners  with  information  about 
new  refrigerants  when  they  retrofit  a 
system.  These  labels  acknowledge  that 
the  retrofitting  has  been  completed,  and 
that  the  mobile  air  conditioner  cannot 
accept  chloroflourocarbon  (CFC) 
refrigerant  In  addition,  the  labels 
provide  essential  information  to 
technicians  about  the  specific 
refrigerant  used  in  the  air  conditioning 
system.  This  information  assists  the 
technician  in  avoiding  service  practices 
that  might  result  in  cross-contamination 
and  system  failure.  Responses  to  the 
collection  of  information  are  mandatory 
(section  612  of  the  Clean  Air  Act  and  40 
Code  of  Federal  Regulations  part  82).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  Chapter  15 

The  EP.^  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  qualitv.  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (iv)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Burden  Statement:  EPA  estimates  that 
there  are  approximately  140,000  service 
technicians,  who  will  be  responsible  for 
retrofitting  some  15.000.000  cars  by  the 
year  2002  (5.000.000  cars  retrofitted  per 
year).  EPA  estimates  the  time  to 
complete  and  apply  the  label  at  5 
minutes  per  car.  making  the  total 
burden  1.250.000  hours.  At  S50  per 
hour,  the  overall  cost  associated  with 
the  burden  hours  is  562,500,000.  The 
cost  for  designing,  typesetting,  printing 
and  distributing  15.000,000  labels  is 
SI. 500. 000  [S  .10  per  label).  Adding  the 
labor  and  capital  costs  together  yields  a 
total  cost  burden  of  564,000,000.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
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t(i  R>vifv\  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  tor  the  purposes  of  collecting, 
validating,  and  verih'ing  information, 
processing  and  maintaining 
mformatinn.  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
mformation;  search  data  sources; 
c:omplete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Untrd:  Novpinber  2.  1999. 
Kdward  (Callahan, 

Actirii;  Director.  Office  of  Atmospheric 
Programs. 

[FR  Doc.  99-29450  Filed  11-9-99;  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6473-5] 

Prevention  of  Significant  Deterioration 
of  Air  Quality  (PSD)  Final 
Determination 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  action. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that,  on  October  18.  1999. 
the  U.S.  Environmental  Protection 
.■\gency  (EPA)  Environmental  Appeals 
Board  (Board)  dismissed  an  appeal  of  a 
permit  issued  for  the  Milford  Power 
Plant  by  the  Connecticut  Department  of 
Environmental  Protection  (CT-DEP) 
pursuant  to  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD)  regulations  in  the  Connecticut 
State  Implementation  Plan  (SIP). 
DATES:  The  effective  date  for  the  Board's 
decision  IS  October  18.  m99 
FOR  FURTHER  INFORMATION  CONTACT: 
lonathan  Averback.  (Jffice  of  Regional 
Counsel.  U.S.  EF.\  Region  1,  One 
Congress  St.— Suitf  1 100.  Boston,  MA, 
()J114.  61  7-9 IH- 1078. 
SUPPLEMENTARY  INFORMATION:  On  April 
Ui.  1999,  CT-DEP  issued  CT  PSD  Permit 
Numbers  105-0068  and  105-0069  to 
PDC— El  Paso  Milford.  L.L.C.  for  the 
construction  of  a  new  power  plant  in 
Milford.  CT  On  Mav  17.  1999,  Goal 
Line  Environmental  Technologies, 
L.L.C.  (Goal  Line)  petitioned  the  Board 
to  review  these  permits.  The  substance 
of  Goal  Line's  petition  was  to  challenge 
portions  of  the  permit  that  were  issued 
under  an  approved  PSD  program 
incorporated  into  the  SIP  for 
Connecticut  at  40  CFR  52.370(c)(56).  On 


October  18,  1999,  the  Board  dismissed 
the  petition  of  Goal  Line  due  to  lack  of 
jurisdiction  (see  In  re:  Milford  Power 
Plant.  PSD  Appeal  No.  99-2). 

The  effective  date  of  the  permit  is 
determined  by  Cormecticut  state  law 
because  the  permit  was  issued  by  the 
State  under  its  SLP-approved  program. 
The  effective  date  for  the  Board's 
decision  is  October  18.  1999.  If  available 
piu^suant  to  the  Consolidated  Permit 
Regulations  (40  CFR  124),  judicial 
review  of  this  determination  under 
Section  307(b)(1)  of  the  Clean  Air  Act 
(the  Act)  may  be  sought  only  by  the 
filing  of  a  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  from 
the  date  on  which  this  determination  is 
published  in  the  Federal  Register. 
Under  Section  307(b){2J  of  the  Act, 
these  determinations  shall  not  be 
subject  to  later  judicial  review  in  civil 
or  criminal  proceedings  for 
enforcement. 

Dated:  November  2, 1999. 
)ohn  P.  DeVillars, 

Regional  Administrator,  Region  I. 

|FR  Doc.  99-29448  Filed  11-9-99:  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  7  087-1087;  FRL-6473-6] 

Performance  Evaluation  Reports  for 
Fiscal  Year  1998;  Section  105  Grants; 
Missouri.  Kansas,  Iowa,  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
conduct  yearly  evaluations  on  the 
performance  of  grant  recipients  under 
approved  State/EPA  Agreements.  EPA's 
regulations  (40  CFR  56.7)  require  that 
the  Agency  make  available  to  the  public 
the  evaluation  reports.  EPA  has 
conducted  evaluations  on  the  Missouri 
Department  of  Natural  Resources,  the 
Nebraska  Department  of  Environmental 
Quality,  the  Iowa  Department  of  Natural 
Resources,  and  the  Kansas  Department 
of  Health  and  Environment.  These 
evaluations  were  conducted  to  assess 
the  agencies'  performance  under  the 
grants  made  to  them  by  EPA  pursuant 
to  section  105  of  the  Cleaji  Air  Act. 
EFFECTIVE  DATE:  September  14.  1999. 
ADDRESSES:  Copies  of  the  evaluation 
reports  are  available  for  public 
inspection  at  EPA's  Region  VII  Air 
Planning  and  Development  Branch,  901 


North  5th  Street.  Kansas  City.  Kansas 

66101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  G.  Leidwanger  at  (913)  551- 
7607. 

Dated:  October  I.t.  1999. 
William  A.  Spratlin. 

Acting  Regional  Administrator,  Region  VII. 
[PR  Dnc  <)q-2<1447  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6473-3] 

Public  Meeting  of  the  National 
Environmental  Education  Advisory 
Council 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  under 
section  9  of  the  National  Environmental 
Education  Act  of  1990  (the  Act),  will 
hold  a  public  meeting  on  December  2 
and  3.  1999.  The  meeting  will  take  place 
at  the  Radisson  Barcelo  Hotel.  2121  P 
Street,  NW.  Washington.  DC  from  9  a.m. 
to  5  p.m.  on  Thursday.  December  2nd 
and  Friday.  December  3rd.  The  purpose 
of  this  meeting  is  to  provide  the  Council 
with  an  opportunity  to  advise  EPA's 
Office  of  Communications.  Education 
and  Media  Relations  (OCEMR)  and  the 
Office  of  Environmental  Education 
(OEE)  on  its  implementation  of  the  Act. 
Members  of  the  public  are  invited  to 
alleud  and  Ui  submit  written  c:omments 
to  EPA  following  the  meeting. 

For  additional  information  regarding 
the  Council's  upcoming  meeting,  please 
contact  Ginger  Keho.  Office  of 
Environmental  Education  (1704).  Office 
of  Communications.  Education  and 
Media  Relations,  L'.S.  Environmental 
Protection  Agency.  401  M  Street.  SW, 
Washington.  DC  20460  or  call  (202) 
260-4129. 

Dated:  November  3.  1999. 
Ginger  Keho. 

Dfsianatud  Fedtral  Official.  National 
Environmental  Education  Advisory  Council. 
IFR  D(H  .  <)9-2944<)  Filed  11-9-99;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34205;  FRL-6393-9] 

Organophosphate  Pesticides; 
Availability  of  Preliminary  Risk 
Assessments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 
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action:  Notice. 


SUMMARY:  This  notice  announces  the 

availability  of  documents  that  were 
developed  as  part  of  the  EPA's  process 
for  making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  bv  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  preliminary 
human  health  risk  assessments  and 
related  documents  for  trichlorfon,  and 
the  preliminar\-  human  health  and 
ecological  risk  assessments  and  related 
documents  for  dicrotophos.  This  notice 
also  starts  a  60-day  public  comment 
period  for  the  preliminary  risk 
assessments.  Comments  are  to  be 
limited  to  issues  directly  associated 
with  the  two  organophosphates  that 
have  the  risk  assessments  placed  in  the 
docket  and  should  be  limited  to  issues 
raised  in  those  documents.  By  allowing 
access  and  opportunity  for  comment  on 
the  preliminary  risk  assessments.  EPA  is 
seeking  to  strengthen  stakeholder 
involvement  and  help  ensure  our 
decisions  under  FQPA  are  transparent 
and  based  on  the  best  available 
information.  The  tolerance  reassessment 
process  will  ensure  that  the  United 
States  continues  to  have  the  safest  and 
most  abundant  food  supply.  The  Agencv 
cautions  that  these  risk  assessments  are 
preliminary  assessments  only  and  that 
further  refinements  of  the  risk 
assessments  will  be  appropriate  for 
some,  if  not  all.  of  these 
organophosphate  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

DATES:  Comments  on  these  assessments, 
identified  by  the  docket  control  number 
for  the  particular  organophosphate 
pesticide  of  interest,  must  be  received 
on  or  before  |anuar>-  10.  2000.  Use  the 
table  in  Unit  l.C.  of  the 
•SUPPLEMENTARY  INFORMATION' 
to  determine  the  docket  control  number. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  l.C.  of  the 
"SUPPLEMENTARY  INFORMATION.  • 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identih'  the  docket 
control  number  for  the  particular 
organophosphate  pesticide  of  interest  in 
the  subject  line  on  the  first  page  of  your 


response.  Use  the  table  in  Unit  l.C.  to 
determine  the  docket  control  number 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo.  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SVV.. 
Washington.  DC  20460;  telephone 
number-  703-308-8004;  e-mail  address: 
anguln.karen@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  preliminary  risk 
assessments  for  trichlorfon  and 
dicrotophos.  including  environmental, 
human  health,  and  agricultural 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of  pesticides 
on  food.  Since  other  entities  also  may  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicalDility  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  'FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronirailv.  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations'  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents   '  You  can  also  go  directlv  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  preliminary  risk 
assessments  for  the  two 
organophosphate  pesticides  may  also  be 
accessed  at  http;  www.epa.gov/ 
pesticides/op. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34206  for  dicrotophos  and  OPP- 
34207  for  trichlorfon.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 


that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB) 
Rm.  119,  Cr\^stal  Mall  #2,  1921  lefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Fridav, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identif\'  the  docket 
control  number  for  the  particular 
organophosphate  pesticide  of  interest  in 
the  subject  line  on  the  first  page  of  yoiir 
respon.se.  Use  the  following  table  to 
determine  the  docket  control  number: 


Chemical 

OPP  Docket  no. 

Dicrotophos 
Trichlorfon 

OPP-34206 
OPP-34207 

1.  By  mail.  Submit  your  comments  to: 

Public  Information  and  Records 
Integrity  Branch  (PIRIB  j.  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm   119.  Crystal 
Mall  #2.  1921  lefferson  Davis  HW7.. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov,  '  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encr\'ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number.  Electronic  comments  may  also 


61334 


Federal  Register/ \'nl    B4.  No.  217/ Wednesday,  November  10,  1999 /Notices 


be  filed  online  at  many  Federal 
Depository  Libraries. 

/;.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  vou  consider  to  be 
('BI  You  may  claim  information  tliat 
VDU  submit  to  EPA  in  response  to  this 
ti()c:ument  as  (31  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
informatitjn  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  anv  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 

for  further  information 
contact; 

E  What  Should  I  Consider  as  I  Prepare 
Mv  Comments  for  EPA? 

You  mav  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1   E.xplain  \()ur  views  as  clearly  as 
possible. 

2.  Describe  anv  assumptions  that  you 
used. 

.^  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5   Provide  specific  examples  to 
illustrate  your  concerns, 

B.  Offer  alternative  wavs  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  b\-  the  deadline  in  this 
document. 

H  To  ensure  proper  receipt  bv  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
c:itation 

II.  Background 

EPA  IS  making  available  preliminary 

risk  assessments  that  have  been 
developed  as  part  of  EPA's  process  for 
making  reregistration  eligibility 
decisions  for  the  organophosphate 
pesticides  and  for  tolerance 
reassessments  consistent  with  the 
FFDCA  as  amended  hv  the  FQPA.  The 


Agency's  preliminary  risk  assessments 
for  two  organophosphate  pesticides  are 
available  in  the  individual 
organophosphate  pesticide  dockets: 
Dicrotophos  and  trichlorfon. 

Included  in  the  individual 
organophosphate  pesticide  dockets  are 
the  Agency's  preliminary  risk 
assessments.  As  additional  comments, 
reviews,  and  risk  assessment 
modifications  become  available,  these 
will  also  be  docketed  for  the  two 
organophosphate  pesticides  listed  in 
this  notice.  The  Agency  cautions  that 
these  risk  assessments  are  preliminary 
assessments  only  and  that  further 
refinements  of  the  risk  assessments  will 
be  appropriate  for  the  two 
organophosphate  pesticides.  These 
documents  reflect  only  the  work  and 
analysis  conducted  as  of  the  time  they 
were  produced  and  it  is  appropriate 
that,  as  new  information  becomes 
available  and/or  additional  analyses  are 
performed,  the  conclusions  they  contain 
may  change. 

As  the  preliminary  risk  assessments 
for  the  remaining  organophosphate 
pesticides  are  completed  and  registrants 
are  given  a  30-day  review  period  to 
identify  possible  computational  or  other 
clear  errors  in  the  risk  assessments. 
these  risk  assessments  and  registrant 
responses  will  be  placed  in  the 
individual  organophosphate  pesticide 
dockets.  A  notice  of  availability  for 
subsequent  assessments  will  appear  in 
the  Federid  Register. 

The  Agency  is  providing  an 
opportunity,  through  this  notice,  for 
interested  parties  to  provide  written 
comments  and  input  to  the  Agency  on 
the  preliminary  risk  assessments  for  the 
pesticides  specified  in  this  notice.  Such 
comments  and  input  could  address,  for 
example,  the  availability  of  additional 
data  to  further  refine  the  risk 
assessments,  such  as  percent  crop 
treated  information  or  submission  of 
residue  data  from  food  processing 
studies,  or  could  address  the  Agencv's 
risk  assessment  methodologies  and 
assumptions  as  applied  to  these  specific 
chemicals.  Comments  should  be  limited 
to  issues  raised  within  the  preliminary 
risk  assessments  and  associated 
documents.  EPA  will  provide  other 
opportunities  for  public  comment  on 
other  science  issues  associated  with  the 
organophosphate  tolerance  reassessment 
program.  Failure  to  comment  on  any 
such  issues  as  part  of  this  opportunitv 
will  in  no  way  prejudice  or  limit  a 
commenter's  opportunity  to  participate 
fully  in  later  notice  and  comment 
processes.  All  comments  should  be 
submitted  by  January  10,  2000.  at  the 
address  given  under  Unit  l.C.  Comments 
will  become  part  of  the  Agency  record 


for  each  individual  organophosphate 
pesticide  to  which  they  pertain 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  November  4. 1999. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 

[FR  Dor.  99-29482  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34199:  FRL-6380-8] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6{f)(  1 )  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  bv 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Dennis  McNeilly,  Office  of 
Pesticide  Programs  (7505C). 
Environmental  Protection  Agencv,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Rm.  224.  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highwav.  Arlington.  VA 
22202.  (703)  305-5761:'e-mail; 
mcneilly.dennis@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

.4.  Does  This  Action  Applv  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 
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B  How  Can  I  Get  Additional 

Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

!   Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents,"  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwvv.epa.go\-  fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
(OPP-34199J.  The  official  record 
consists  of  the  documents  specificallv 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 


information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrvstalMall 
#2,  1921  Jefferson  Davis  Highway. 
Arlington,  VA.  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

II.  What  .Action  is  the  .\gency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  13  pesticide 
registrations  containing  the  active 


ingredient  chlorpyrifos,  as  listed  in 
Table  1  below.  These  registrations  are 
listed  by  registration  number,  product 
names,  active  ingredients  and  the 
specific  uses  deleted.  Although  the  use 
of  chlorpyrifos  products  on  popcorn  and 
carrots  have  been  registered  sites  for 
chlorpyrifos  residues  on  these 
commodities  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

Therefore,  under  FIFR/i  section  2(bb). 
these  uses  represent  an  unreasonable 
adverse  effect  on  the  environment,  as 
they  could  result  in  human  dietary  risk 
from  the  residues  resulting  from  use  of 
a  pesticide  in  or  on  food  consistent  with 
the  standard  under  section  408  of 
FFDCA.  As  such,  the  Agency  is  hereby 
waiving  the  180-day  comment  period 
normally  given  for  the  deletion  of  a 
minor  agricultural  use,  in  accordance 
with  FIFRA  section  6(f)(1)(c).  The 
Agency  has  determined  that,  while 
these  actions  require  publication  for  the 
purpose  of  announcement,  a  comment 
period  is  not  warranted. 


Table  i- 


-Registrations  with  Requests  for  Amendments  to  Deiete  uses  in  Certain  Pesticiae  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

[            Delete  From  Label 

051036-00247 

Chlorpyrifos  2  5G 

Chlorpyrifos 

Popcorn 

062719-00014 

Dursban  1/2G 

Chlorpyrifos 

Popcom 

062719-00023 

Lorsban  4E 

Chlorpyrifos 

Popcom 

062719-00034 

Lorsban  15G 

Chlorpyrifos 

Popcorn 

062719-00056 

Dursban  1-12 

Chlorpyrifos 

Popcom 

062719-00085 

Lorsban  7  50 

Chlorpyrifos 

Popcorn 

062719-00210 

Dursban  1G 

Chlorpyrifos 

Popcom 

062719-00220 

Lorsban  4E 

Chlorpyrifos 

Popcom 

062719-00269 

Dursban  NSX^ 

Chlorpyrifos 

Popcom 

062719-00276 

Lorsban  4E 

Chlorpyrifos 

Popcom 

062719-00284 

Dursban  NSX-6 

Chlorpyrifos 

Popcom 

066222-00018 

Chlorpyrifos  15G 

Chlorpyrifos 

Popcom 

066222-00019 

Chlorpyrifos  4E  AG 

Chlorpyrifos 

Popcom 

The   following  Table   2   includes  the  names   and   addresses   of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  number. 

Table  2— Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 

oany  No 


Company  Name  and  Address 


051036     Micro  Flo  Company,  P,0  Box  772099.  Memphis,  IN  38117-2099 

062719     Dow  Agrc  Sciences   9330  ZionsviNe  Road,  Indianapolis. IN  46268 

066222     Makteshim-Agan  of  North  America  Inc..  551  Fifth  Ave.,  Suite  1100,  Ne\fv  York,  NY  101076 


III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(0(1)  of  FIFRA  provides  that 
d  registrant  of  a  pesticide  product  mav 


at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses  The  Act  further 
provides  that,  before  acting  on  the 
Tpquost.  EPA  must  publish  a  notice  of 


receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 
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rV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  .\gency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  the  effective 
date  of  use  deletions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated,  September  20,  1999. 

Richard  D.  Schmitt, 

Acting  Director.  Information  Resources 
Senices  Division.  Off  ice  of  Pesticide 
Programs 

iFR  Doc  9<)-24()78  Filed  11-9-99;  8:45  ami 

BILLING  CODE  85«O-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-896:  FRL-638&-3] 

Notice  of  Filing  Pesticide  Petitions  to 
Establish  a  Tolerance  for  Certain 
Pesticide  Chemicals  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 


Product  Manager 

Cynthia  Giles-Par*<er 

(PM  22) 
Shaia  Brothers    


Office  locationAelephone  number/e-mail  address 


DATES:  Comments,  identified  by  docket 
control  number  PF-896.  must  be 
received  on  or  before  December  10, 
1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION" 
section.  To  ensure  proper  receipt  by 
EPA.  it  is  imperative  that  you  identify 
docket  control  number  PF-896  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Address 


Rm  247,  CM  #2.  703-305-7740,  e-mail;  giles-par1<er.cynthia@epa  gov. 
Rm.  237,  CM  #2.  703-308-3194,  e-mail:  brothers  shaia@epamail.epa.gov. 


1921  Jefferson  Davis 
Hwy,  Arlington,  VA 
Do. 


Petition  num- 

ber{s) 


PP  8F4998 

PP9E3810, 
9E3813, 
OE3912, 
9E5075, 
and 
9E6061 


SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to; 


Cat- 
egones 

NAICS 

Examples  of  poten- 
tially affected  entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufactunng 

32532 

Pesticide  manufac- 
tunng 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  bv  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  .\merican 
Industrial  Classification  System 
(N.MCS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwnv. epa.gov/  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entrv'  for  this  document  under 
the    Federal  Register-Environmental 
Document.s    ■  Ynu  can  also  go  directly  to 
the  Federal  Register  listings  at  http;// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
896.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 


information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments'!" 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-896  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  hiformation 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv,  401 
M  St.,  SW.,  Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to;  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119.  Crystal 
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Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRiB  is  open  from 
8:30  a.m.  to  4  p.m.,  Mondav  through 
Friday,  excluding  legal  holidays.  The 
PlRlB  telephone  number  is  (703)  305- 
5805. 

3.  Elpctronically.  You  may  submit 
your  comments  electronically  by  E-mail 
to:  "opp-docket@epa.gov  ,"  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  b. 1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
mu.st  be  identified  hv  docket  control 
number  PF-S^H.  Electronic  comments 
mav  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agencv? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
vou  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  C:FR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  anv 
information  claimed  as  CBI.  a  copy  of 
th(^  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  anv  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT"  section. 

E  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1 .  Explain  your  views  as  clearlv  as 
possible. 

2.  Describe  any  assumplinns  that  vou 
used. 

3.  Provide  copies  of  an\  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  vour 
comments  by  the  deadline  in  this 
notice. 


7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify-  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  alsn  prmide  the 
name,  date,  and  Federal  Register 
citation. 

IT.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U,S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  mav  be 
needed  before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
.Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  1. 1999. 

lames  (ones. 

Director.  Registration  Dixisian,  Office  of 

Pp-^tirido  Prn^ramv. 

Summaries  of  Petitions 

The  petitioner  suuunaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summar>' 
announces  the  availability  of  a 
description  of  the  analvtical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  GMLA  Specialties 

8F4998 

EPA  has  received  a  pesticide  petition 
I8F4998)  from  GMJA  Specialties.  10001 
13th  Avenue.  East  Bradenton,  FL 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
ArtjFFDCA).  21  U.S.C.  346a(d).  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  PT807-HC1 
N,N-Diethvl-N-2-(4- 
methybenzyloxy)ethyiamine 
hydrochloride  in  or  on  the  raw 


agricultural  commodity  (RAC)  oranges 
at  0.01  parts  per  million  (ppm).  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  howeyer,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition, 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  PT807-HC1  in  plants  and  animals  is 
understood.  In  plants  (oranges), 
unchanged  parent  is  the  only  residue 
identified  in  fruit.  Valencia  orange  trees 
were  treated  with  '^C  PT807-HC1  at  a 
nominal  rate  of  1,000  ppm 
(approximately  60x  the  maximum 
recommended  application  rate).  Fruit 
from  the  previous  season's  crop  present 
on  the  tree  at  the  time  of  application 
was  harvested  50  days  after  treatment 
(DAT)  and  mature  fruit  (not  present  on 
the  tree  at  application)  was  harvested 
370  DAT.  Total  radioactive  residue 
(TRR)  levels  were  0.538  ppm  in  50  DAT 
orange  samples  and  were  0.051  ppm  in 
370  DAT  orange  samples.  Most  of  the 
radioactivity  was  present  on  the  peel 
(88.63%  TRR  or  0.475  ppm  in  the  50 
DAT  ft^it,  and  64.19%  TRR  or  0.033 
ppm  in  the  370  DAT  fruit).  Unchanged 
parent  PT807-HC1  was  detected  in  50 
DAT  mature  fruit  (0.386  ppm).  but  not 
in  the  370  DAT  matiu-e  fruit  (less  than 
0.001  ppm). 

The  metabolism  of  PT807-HC1  in 
oranges  has  been  determined.  The  only 
significant  metabolite  is  unchanged 
parent.  No  detectable  residues  of  PT807- 
HCl  are  anticipated  in  oranges  treated  at 
the  recommended  application  rate. 

'•C  PT807-HC1  was  extensively 
metabolized  and  readily  eliminated  in 
the  urine  and  feces  following  oral 
administration  to  a  lactating  goat.  The 
efficient  elimination  process  resulted  in 
neglible  to  modest  retention  of 
radioactive  residues  in  milk  and  tissues 
(less  than  0.2%  of  the  administered 
dose).  No  residues  of  unchanged  parent 
were  identified  in  tissues  or  milk.  The 
rapid  elimination  of  PT807-HC1  and  its 
metabolites  coupled  with  the  highly 
exaggerated  dose  (approximately  3.600x 
the  dietary  burden)  clearly  indicate  that 
no  detectable  residues  of  PT807-HC1 
will  accumulate  in  milk  and  tissues. 

2.  Analytical  method.  An  anahticial 
method  capable  of  extracting  PT807-HC1 
from  whole  oranges,  juice,  and  dried 
pulp  using  organic  solvents  has  been 
validated.  Extracted  PT807-HC1  residues 
are  analyzed  using  high  performance 
liquid  chromatography  (HPLC)  with  a 
ultraviolet  (UV)  detector.  The  limit  of 
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quantitation  (LOQ)  of  the  method  is  0.01 
ppm. 

3.  Magnitude  of  residues.  Seventeen 
field  trials  were  conducted  using 
various  varieties  of  oranges  in  California 
(4  trials).  Florida  (12  trials),  and  Texas 
( 1  trial).  Two  of  the  trials  (1  in 
California  and  1  in  Florida)  were 
declined  studies  with  sampling 
intervals  of  0,  7.  14,  30.  and  60  days 
after  application  For  all  other  trials, 
oranges  were  harvested  at  the  earliest 
possible  time  for  normal  commercial 
harvest  after  a  single  application  with 
PT807-HC1  at  the  maximum 
recommended  application  rate,  6  gram 
active  ingredient  per  acre  (g/ai/A).  At 
some  of  the  test  sites  (depending  on  the 
varietv  of  oranges),  the  previous 
season's  crop  was  present  on  the  tree  at 
application  for  these  trials,  oranges  were 
collected  0  to  68  DAT.  In  all  other  trials, 
fruit  were  not  present  on  the  trees  at 
applications  and  mature  oranges  were 
collected  at  normal  harvest  (197  to  359 
DAT).  Samples  were  analyzed  for 
residues  of  PT807-HC1  bv  HPLC  with 
UV  detection.  Residues  of  PT807-HC1 
were  nondetectable  (less  than  O.Olppm) 
in  all  treated  and  control  samples. 

A  processing  study  was  conducted 
using  oranges  treated  at  5x  the 
maximum  application  rate  in  California. 
The  harvested  oranges  were  from  the 
previous  season's  crop  and  were  on  the 
tree  at  the  time  of  application. 
Therefore,  the  application  represents  the 
maximum  possible  residues.  No 
detectable  residues  were  measured  in 
whole  oranges,  juice,  or  oil.  Residues  of 
PT807-HC1  were  detected  in  dried  pulp 
at  0.015  and  0.017  ppm  (average  0.016 
ppm).  Correcting  the  measured  residues 
for  the  exaggerated  application  rate,  no 
detectable  residues  are  likely  in  any 
processed  product  of  oranges. 

Residues  of  PT807-HC1  were 
determined  to  be  stable  in  whole  orange, 
fruit,  oil,  juice,  and  dried  pulp  stored 
frozen  up  to  113  days. 

B  Toxicological  Profile 

1.  Acute  toxicity:  PT807-HC1  exhibits 
low  acute  oral  and  dermal  toxicity 
(Toxicity  Categor\-  111.  LD.„  of  531 
milligrams/kilograms  (mg/kg)  and 
greater  than  2.525  mg/kg,  respectively) 
and  inhalation  toxicity  (Toxicity 
Category'  IV.  LCmj  of  greater  than  2.08 
milligrams  per  liter  (mg/L).  PT807-HC1 
IS  minimally  irritating  to  the  eyes,  only 
slightly  irritating  to  the  skin  (Toxicity 
Categories  III  and  IV.  respectively),  and 
is  not  a  dermal  sensitizer.  An  acute 
neurotoxicity  study  in  rats  showed  no 
specific  evidence  of  neurotoxicity; 
transient  non-specific  signs  of  toxicity 
were  observed  in  this  study. 


2.  Genotoxicity.  The  genotoxic 
potential  of  PT807-HC1  has  been 
assessed  in  an  Ames  Salmonella  assay, 
a  Chinese  hampster  ovary  (CHO) 
hypoxanthine  guanine  phophoribosyl 
transferase  (HGPRT)  gene  mutation 
assay,  mouse  micronucleus  assay,  an  in 
vitro  CHO  assay  for  chromosomal 
aberrations,  and  an  in  vivo  unscheduled 
DNA  synthesis  (UDS)  assay.  The  in  vitro 
chromosomal  aberration  assay  was 
positive  with  and  without  metabolic 
activation;  however,  all  of  the  remaining 
assays  were  negative,  indicating  very 
low  genotoxic  potential  of  PT807-HC1. 
The  contribution  of  the  positive  m  vitro 
chromosomal  aberration  assay  is 
weakened  by  the  negative  finding  in  an 
in  vivo  study  (mouse  micronucleus) 
measuring  a  similar  endpoint. 

3.  Reproductive  and  developmental 
toxicity.  Based  on  currently  available 
data,  PT807-HC1  does  not  present  a 
unique  hazard  to  infants  or  children  and 
there  is  no  evidence  that  children  are 
likely  to  be  more  sensitive  to  the  toxic 
effects  of  PT807-HC1.  A  2-generation 
reproductive  toxicity  study  with  PT807- 
HCl  in  rats  showed  developmental 
delays  in  pups  associated  with 
decreased  weight  gain  at  2.000  and 
4,000  ppm,  doses  which  were  also  toxic 
to  the  adult  animals.  PT807-HC1  showed 
evidence  of  developmental  effects  in 
rats  only  at  a  severely  maternally  toxic 
dose  level.  No  evidence  of 
developmental  toxicity  was  seen  in 
rabbits. 

4.  Subcbronic  toxicity.  Studies  have 
been  conducted  with  PT807HC1  in 
mice,  rats,  and  dogs.  In  dietary  studies 
in  rats  and  dogs,  the  most  notable 
findings  include  decreased  food 
consumptions  and  a  consequent 
decrease  in  body  weight  gain  (resulting 
primarily  from  poor  palatability  of  the 
test  material).  Dogs  also  showed  a  trend 
toward  anemia,  and  males  showed 
arrested  or  delayed  sexual  maturation  at 
the  high  dose  (equivalent  to 
approximately  222  mg/kg/day).  Marked 
weight  loss  and  decreased  weight  gain 
was  observed  at  this  dose,  and  this  dose 
level  is  considered  to  have  exceeded,  a 
maximum  tolerance  dose  (MTD).  Rats 
dosed  by  gavage  showed  signs  of 
neurotoxic  effects  (tremors  in 
coordination  changes  in  activity)  at 
doses  greater  than  or  equal  to  300  mg/ 
kg/day.  These  clinical  signs  disappeared 
2-4  hours  post-dosing.  Rats  receiving 
dietarv  administration  of  up  to  5,000 
ppm  PT807-HC1  for  13  weeks  did  not 
exiiibit  any  neurotoxic  effects.  In  mice, 
treatment-related  decreased  food 
consumption  and  body  weight  gain 
were  seen  in  males  at  7.000  ppm  highest 
dose  tested  (HDT).  No  treatment-related 
toxicity  was  evident  at  dietary  doses  up 


to  3,500  ppm  (479  and  635  mg/kg/day 
for  males  and  females  respectively]. 

5.  Chronic  toxicity.  Ecolyst  is  not 
oncogenic  when  administered  to  rats  at 
dietary  concentration  of  up  to  10,000 
ppm  for  24  months,  and  when 
administered  to  mice  at  doses  up  to 
7,000  ppm  (equivalent  to  1,050  mg/kg/ 
day/(male)  1,250  mg/kg/day(female)  for 
18  months.  In  the  rat.  survival  was 
increased  in  the  treated  animals. 
Systemic  toxicity  was  evident  from 
decreased  body  weight  gains  and 
increased  incidences  of  hepatocellular 
hypertrophy  and  foci  cellular  alteration 
of  hepatocytes  in  both  rats  and  mice 
receiving  dietary  levels  of  5.000  and 
10.000  ppm  of  PT807-HC1.  In  the 
mouse,  decreased  body  weights  were 
noted  in  males  at  7,000  ppm  (1,050  mg/ 
kg/day)  HDT.  No  other  treatment-related 
effects  were  noted.  There  were  no 
treatment-related  effects  of  dietary 
administration  of  PT807-HC1  to  dogs  at 
doses  up  to  5,000  ppm  (equivalent  to 
152  male/136  female  mg/kg/day)  except 
for  a  transient  decrease  in  body  weight 
and  food  consumption  in  the  first  few 
weeks  of  the  study,  and  food 
consumption  in  the  first  few  weeks  of 
the  study,  primarily  at  the  5,000  ppm 
level,  due  to  poor  palatability  of  the  test 
diet. 

6.  Plant  and  animal  metabolism. 
Valencia  orange  trees  treated  with 
approximately  470  mg  '-^C  PT807-HC1  in 
400  ml  spray  solution/tree.  Samples 
were  extracted  and  radioactivity  was 
partitioned  into  organic,  aqueous,  and 
non-extractable  fractions  Extractahle. 
radioactivity  was  analyzed  by  HPLC  to 
separate  parent  and  metabolites. 
Unchanged  parent  PT807-HC1  was 
detected  in  leaves  (14.191  ppm), 
immature  fruit  (0.093),  and  mature  fruit 
(0.386  ppm)  from  the  previous  season's 
crop  that  was  harvested  approximately 
50  DAT,  but  not  in  mature  fruit  (less 
than  0.001  ppm)  harvested  370  DAT.  '^C 
PT807-HC1  is  extensively  metabolized 
and  readily  eliminated  by  animals  as 
indicated  in  a  lactating  goat  study.  A 
lactating  goat  was  dosed  with  '*C 
PT807-HC1  once  a  day  for  5  consecutive 
days  at  a  target  rate  of  10  ppm  in  the 
diet.  Approximately  100%  of  the  total 
dose  was  recovered.  Most  of  the 
radioactivity  (approximately  100%  of 
the  total  dose  was  recovered.  Most  of 
the  radioactivity  (approximately  93.8% 
of  the  administered  dose)  was  excreted 
in  the  urine  and  approximately  5.6%  of 
the  dose  was  excreted  in  the  feces. 
Tissues  and  milk  contained  less  than 
0.2%  of  the  administered  dose. 
Unchanged  parent  compound  was  not 
detected  in  anv  of  the  tissue.  The  rapid 
elimination  of'PT807-HCl  and  its 
metabolites  coupled  with  the  highly 
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exaggerated  dose  {approximately  3,600x 
the  dietar\-  burden)  clearly  indicates 
that  no  detectable  residues  of  PT807- 
HCl  will  accumulate  in  milk  and 
tissues, 

7.  Metabolite  toxicology.  PT807-HC1 
was  rapidlv  excreted  from  the  rat 
following  oral  administration. 
Approximately  70-80%  of  the 
administered  dose  as  excreted  from  the 
urine  and  10-20%  was  excreted  from  the 
feces.  Minimal  radioactive  residue 
remained  in  the  tissue.  A  small  quantity 
of  the  unchanged  parent  "'C  PT807-HCi 
(M-14)  was  detected  in  urine  and  feces 
of  the  treated  rats.  The  metabolism  of 
PT807-HC1  occurs  tlirough  a  variety  of 
pathways,  including  oxidation, 
reduction,  hydroxylation.  deamination. 
N-dealkvlation.  and  conjugation. 

8.  Endocrine  disruption.  No  evidence 
of  endocrine  disruption,  including 
estrogenic  or  anti-estrogenic  activity 
was  present  in  the  animal  studies,  the 
developmental  toxicity  studies  showed 
no  effects  suggesting  endocrine 
disruption  (e.g..  change  in  fetal  sex 
ratios,  or  malformed  or  altered 
reproductive  organ  development). 
Maturational  delays  were  seen  in  both 
sexes  of  pups  in  the  reproductive 
toxicity  study  at  high  dose  levels;  these 
findings  correlated  with  the  decreased 
body  weight  gain  at  these  doses.  There 
were  no  effects  on  anogenital  distance, 
estrous  cyclicity  of  adult  females  or  on 
reproduction  and  fertilitv.  Fo  females  at 
2.000  and  4,000  ppm  showed 
histopathological  evidence  of  decreased 
cyclicity  at  weaning  nf  their  litters;  no 
such  findings  were  apparent  in  the  Fi 
females  which  were  necropsied  1-2 
weeks  after  weaning.  The  findings  in  the 
Fc)  females  attributed  to  the  combined 
stress  of  weaning  and  weight  loss.  As 
described  below,  high  dose  dogs  given 
a  dose  exceeding  an  MTD  and  showing 
marked  weight  loss,  showed  evidence  of 
maturational  arrest  of  the  germinal 
epithelium  and  absence  of  sperm  in  the 
epidydimides.  All  four  high  dose  female 
dogs  were  in  anestrus  (as  compared  to 
two  of  the  four  control  females).  These 
findings  are  considered  related  to  the 
marked  weight  loss  and  weight  gain 
decrease  in  this  study  at  the  high  dose 
level.  No  similar  findings  were  seen  in 
a  chronic  dog  studv  at  dose  levels  up  to 
5.000  ppm. 

C  Aggregate  Exposure 

1.  Dietary-  exposure — i.  Food.  There 
are  no  anticipated  dietary  exposures  to 
PT807-HC1  outside  of  those  requested  in 
this  tolerance  petition.  The  chronic 
dietar\'  exposure  from  the  consumption 
of  oranges  and  its  processed  products, 
treated  with  PT807-HC1  is  ver\-  low.  The 
exposure  is  only  0.5%  of  the  reference 
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dose  (RfD)  (0.000063  mg/kg/day)  for  the 
most  high  exposed  population,  children 
1  to  6  years  old.  The  dietar\  exposure 
is  onlv  0.17%  of  the  reference  dose 
(RfD)  (0.000021  mg/kg/day)  for  the  U.S. 
population. 

ii.  Drinking  water.  There  are  no 
registered  uses  of  PT807-HC1  at  this 
time;  thus,  the  only  potential  source  of 
residues  in  drinking  water  is  this 
requested  use  on  oranges.  Available  data 
suggest  that  PT807-HC1  will  not  be  a 
ground  water  contaminant  because  it 
does  not  exhibit  the  mobility  or 
persistence  characteristics  of  pesticides 
that  are  normally  found  in  ground 
water.  As  a  worst-case  screen,  GMJA 
specialties  used  EPAs  GENEEC  model 
to  estimate  drinking  water  risk,  although 
GENEEC  is  an  inappropriate  model  for 
the  purpose  because  it  was  designed  to 
estimate  surface  water  runoff  for 
ecological  risk  assessment  purposes  and 
greatly  overestimates  likely  residues  in 
surface  water.  Nevertheless,  it  is  the 
model  EPA  currently  is  using  to 
estimate  drinking  water  exposure  in 
order  to  assess  aggregate  risk. 

Based  on  tiie  results  of  the  generic 
expected  environmental  concentration 
(GENTEC)  model,  the  56-day  chronic 
EEC  (calculated  from  the  lowest  Koc 
value  measured  for  PT807-HC1)  is  0.315 
)ig'  L.  Using  the  standard  drinking  water 
consumption  scenarios  of  2  liters  per 
day  for  a  70  kg  adult  and  1  liter  per  day 
for  a  10  kg  child,  the  calculated 
consumption  of  PT807-HC1  in  drinking 
water  is  0.009  ng/ kg/day  for  an  adult 
and  0.032  ng/ kg/day  for  a  child.  These 
consumption  values  correspond  to 
0.07%  of  the  RfD  for  adults  and  0.26% 
of  the  RfD  for  children  ages  1  to  6  years 
old.  As  discussed  above,  drinking  water 
concentrations  calculated  bv  the 
GENEEC  procedure  represent  very 
conservative  screening  level 
assessments  of  drinking  water  exposure. 

2.  Son-dietary-  exposure.  There  are 
currently  no  registered  uses  for  PT807- 
HCl.  and  therefore,  there  is  no 
anticipated  non-occupational  exposure 
to  the  chemical 

D.  Cumulative  Effects 

GMJA  Specialities/Tropicana 
Products,  Inc.  is  not  aware  of  anv 
currently  registered  products  that  are 
structurally  similar  tn  PT-807-HC1  or 
that  would  be  likely  to  share  a  common 
mechanism  of  action.  Therefore,  no 
cummulative  exposures  are  considered 
in  the  PT807-HC1  dietary  risk 
assessment. 

E  Safety  Determination 

1.  US.  population.  The  RfD  was 
0.0125  mg/kg/day  based  on  a  no 
observed  adverse  effect  level  (NOAEL) 


of  12.5  mg/kg/day  and  an  uncertainty 
factor  of  1.000.  Although  we  do  not 
believe  there  were  any  findings  of 
concern  in  the  toxicologv'  studies  that 
warrant  a  1.000-fold  safety  factor,  we 
used  it  as  a  ver\-  consecutive,  worst-case 
screening  value.  NOAEL  was  obtained 
from  the  results  of  the  rat  reproduction 
study  that  showed  developmental  delay 
and  decreased  weight  gain  in  pups  at 
levels  that  were  also  toxic  to  adult  rats. 
2.  Infants  and  children.  The  chronic 
dietar\-  exposure  from  the  consumption 
of  oranges  and  its  processed  products 
treated  with  PT807-HC1  is  verv  low.  The 
exposure  is  onlv  0.5%  of  the  RfD 
(0.000063  mg/kg/day)  for  the  most 
highly  exposed  sub-population, 
children  1  to  6  years  old.  The  dietary 
exposure  is  only  0,17%  of  the  RfD 
(0.000021  mg/k^/day)  for  the  U.S. 
population. 

F.  International  Tolerance 

There  are  not  Codex  Maximum 
Residue  Levels  (MRLs)  established  for 
PT807-HC1. 

2.  Interregional  Project  Number  4 

PP  9E3810.  9E3813,  0E3912.  9E5075, 
and  9E6061 

EPA  has  received  pesticide  petitions 
(9E3810.  9E3813,  0E3912,  9E5075,  and 
9E6061)  from  the  Interregional  Project 
Number  4,  Center  for  Minor  Crop,  Pest 
Management,  Technology  Centre  of  New 
lersey,  Rutgers  University,  681  U.S. 
Highway  No.  1  South.  North  Brunswick, 
NJ  08902-3390  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d].  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  esfenvalerate,(S)-cyano-(3- 
phenoxyphenyl)methyl(S)-4-chloro- 
alpha-(l-methylethyl)  benzeneacetate  in 
or  on  the  raw  agricultural  commodities 
(RAC)  as  follows: 

1.  PP  9E3810  proposes  the 
establishment  of  a  tolerance  for  bok 
choy  at  1 .0  ppm.  Registration  will  be 
limited  to  areas  east  of  the  Mississippi 
River  based  on  the  geographical 
representation  of  the  residue  data 
submitted  to  EPA. 

2.  PP  9E3813  proposes  the 
establishment  of  a  tolerance  for  sweet 
potatoes  at  0.05  ppm. 

3.  PP  0E3912  proposes  the 
establishment  of  a  tolerance  for  cardoon 
at  1.0  ppm.  Registration  will  be  limited 
to  California  based  on  the  geographical 
representation  of  the  residue  data 
submitted  to  EPA. 

4.  PP  9E5075  proposes  the 
establishment  of  a  tolerance  for  canola 
seed  at  0.3  ppm. 

5.  PP  9E6061  proposes  the 
establishment  of  a  tolerance  for  brussels 
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sprout  at  0.2  ppm  for  regional 

registration  univ. 

Fenvaierate  is  a  racemic  mixture  of 
four  Lsomers  {S.S;  R.S:  S.R:  and  R.R). 
TtK.hnical  Asana  (esfenvalerate)  is 
tinriched  in  the  in.secticidaily  active  S,S- 
isomer  (84%).  Tolerance  expressions  are 
proposed  for  esfenvaierate  based  on  the 
sum  nf  all  isomers. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  notice  includes  a 
summary  of  the  petitions  prepared  by 
E.l.  du  Pont  Nemours  and  Company, 
Agricultural  Products.  Wilmington, 
Delaware  19898. 

,4.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
and  chemical  nature  of  residues  of 
esfenvaierate  in  plants  is  adequately 
understood.  The  fate  of  fenvalerate  has 
been  e.xtensively  studied  using 
radioactive  tracers  in  plant  metabolism/ 
nature  of  the  residue  studies  previously 
submitted  to  the  Agency.  These  studies 
have  demonstrated  that  the  parent 
compound  is  the  only  residue  of 
toxicologicai  significance.  The  registrant 
has  concluded  that  the  qualitative 
nature  of  the  residue  is  the  same  for 
both  fenvalerate  and  esfenvaierate. 

2.  Analytical  method  Thnre  is  a 
practical  anah-tical  method  utilizing  gas 
chromatography  with  electron  capture 
detection  available  for  enforcement  with 
A  limit  of  detection  (LOD)  that  allows 
monitoring  food  with  residues  at  or 
above  tolerance  levels.  The  LOD  for  the 
updated  method  is  the  same  as  that  of 
the  current  Pesticide  Analytical  Manual, 
Volume  II  (PAM  11).  which  is  0.01  ppm. 

i.  Magnitude  of  residues.  The 
following  tolerances  have  been 
proposed:  cardoon  at  1.0  ppm,  bok  choy 
at  1.0  ppm,  sweet  potatoes  at  0.05  ppm, 
canola  at  0.3  ppm.  and  brussels  sprout 
at  0.2  ppm.  Magnitude  of  residue 
studies  support  the  proposed  tolerances. 

B  Toxicologicai  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  studies  places  technical 
esfenvaierate  in  Toxicity  Category  II 
(Warning)  for  acute  oral  toxicity  rat 
lethal  dose  (LDso  87.2  mg/kg).  Category 
III  (C^aution)  for  acute  derma!  (rabbit 
LD,,,  >  2.000  mg/kg)  and  primary  eye 
irritation  (mild  irritation  in  rabbits),  and 
Category  IV  (Caution)  for  primary  skin 
irritation  (minimal  skin  irritation  in 
rabbits  that  reyersed  within  72  hours 


after  treatment).  Acute  inhalation  on 
technical  grade  active  ingredient  (a.i.) 
was  waived  due  to  negligible  vapor 
pressure.  A  dermal  sensitization  test  on 
esfenvaierate  in  guinea  pigs  showed  no 
sensitization. 

2.  Genotoxicity.  Esfenvaierate  was  not 
mutagenic  in  reverse  mutation  assays  in 
S.  typhimurium  and  E.  Coli  and  did  not 
induce  mutations  Chinese  hamster  V79 
cells  or  chromosome  aberrations  in 
Chinese  hamster  ovary  (CHO)  cells. 
Esfenvaierate  did  not  induce 
micronuclei  in  bone  marrow  of  mice 
given  up  to  150  mg/kg  intraperitoneally. 
Esfenvaierate  did  not  induce 
unscheduled  DNA  synthesis  (UDS)  in 
HeLa  cells.  Other  genetic  toxicology 
studies  submitted  on  racemic 
fenvalerate  indicate  that  the  mixture 
containing  equal  parts  of  the  four 
itereoisomers  is  not  mutagenic  in 
bacteria.  The  racemic  mixture  was  also 
negative  in  a  mouse  host  mediated  assay 
and  in  a  mouse  dominant  lethal  assay. 

3.  Reproductive  and  developmental 
toxicity.  Esfenvaierate  was  administered 
to  pregnant  female  rats  by  gavage  in  a 
pilot  developmental  study  at  doses  of  0. 

1,  2,  3,  4,  5,  or  20  mg/kg/day  and  a  main 
study  at  0,  2.5,  5,  10.  or  20  mg/kg/day. 
Maternal  clinical  signs  (abnormal  gait 
and  mobility)  were  observed  at  2.5  mg/ 
kg/day  and  above.  A  no  observed 
adverse  effect  level  (NOAEL)  of  2  mg/ 
kg/ day  was  established  for  the  pilot 
study.  The  developmental  NOAEL  was 
>  20  mg/kg/day. 

Esfenvaierate  was  administered  by 
gavage  to  pregnant  female  rabbits  in  a 
pilot  developmental  study  at  doses  of  0. 

2,  3,  4,  4.5,  5,  or  20  mg/kg/day  and  a 
main  study  at  doses  of  0,  3.  10,  or  20 
mg/kg/day.  Maternal  clinical  signs 
(excessive  grooming)  were  observed  at  3 
mg/kg/day  and  above.  A  maternal 
NOAEL  of  2  mg/kg/day  was  established 
on  the  pilot  study.  The  developmental 
NOAEL  was  >  20  mg/kg/day. 

A  2-generation  feeding  study  with 
esfenvaierate  was  conducted  in  the  rat 
at  dietary  levels  of  0,  75.  100.  or  300 
ppm.  Skin  lesions  and  minimal  (non- 
biologically  significant)  parental  body 
weight  effects  occurred  at  75  ppm.  The 
NOAEL  for  reproductive  toxicity  was  75 
ppm  (4.2-7.5  mg/kg/day)  based  on 
decreased  pup  weights  at  100  ppm. 

4.  Subchronic  toxicity.  Two  90-day 
feeding  studies  with  esfenvaierate  were 
conducted  in  rats,  one  at  50.  150,  300. 
or  500  ppm  esfenvaierate.  and  a  second 
at  0,  75,  100,  125,  or  300  ppm  to  provide 
additional  dose  levels.  The  NOAEL  was 
125  ppm  (6.3  mg/kg/day)  based  on 
clinical  signs  (jerky  leg  movements) 
observed  at  150  ppm  (7.5  mg/kg/day) 
and  above. 


A  90-day  feedmg  study  in  mice  was 
conducted  at  0.  50.  150,  or  500  ppm 
esfenvaierate  with  a  NOAEL  of  150  ppm 
(30.5  mg/kg]  based  on  clinical  signs  of 
toxicity  at  500  ppm  (106  mg/kg). 

A  21-day  dermal  study  in  raobits 
with  fenvalerate  conducted  at  100,  300, 
or  1,000  mg/kg/day  with  a  NOAEL  of 
1,000  mg/kg/day. 

5.  Chronic  toxicity.  In  a  1-year  study, 
dogs  were  fed  0,  25.  50,  or  200  ppm 
esfenvaierate  with  no  treatment  related 
effects  at  anv  dietary  level.  The  NOAEL 
was  200  ppm  (5  rag/kg/day).  An  effect 
level  for  dietary  administration  of 
esfenvaierate  for  dogs  of  300  ppm  had 
been  established  earlier  in  a  3-week 
pilot  study  used  to  select  dose  levels  for 
the  chronic  dog  study. 

One  chronic  study  with  esfenvaierate 
and  three  chronic  studies  with 
fenvalerate  have  been  conducted  in 
mice. 

In  an  18-month  study,  mice  were  fed 
0,  35,  150.  or  350  ppm  esfenvaierate. 
Mice  fed  350  ppm  were  sacrificed 
within  the  first  2  months  of  the  study 
after  excessive  self-trauma  related  to 
skin  stimulation  and  data  collected  were 
not  used  in  the  evaluation  of  the 
carcinogenic  potential  of  esfenvaierate. 
The  NOAEL  was  35  ppm  (4.29  and  5.75 
mg/kg/day  for  males  and  females, 
respectively)  based  on  lower  body 
weight  and  body  weight  gain  at  150 
ppm.  Esfenvaierate  did  not  produce 
carcinogenicity. 

In  a  2-vear  feeding  study,  mice  were 
administered  0,  10.  50.  250,  or  1,250 
ppm  fenvalerate  in  the  diet.  The  NOAEL 
was  10  ppm  (1.5  mg/kg/day)  based  on 
granulomatous  changes  (related  to 
fenvalerate  only,  not  esfenvaierate)  at  50 
ppm  (7.5  mg/kg/day).  Fenvalerate  did 
not  produce  carcinogenicity. 

In  an  18-month  feeding  study,  mice 
were  fed  0.  100.  300,  1,000,  or  3,000 
ppm  fenvalerate  in  the  diet.  The  NOAEL 
is  100  ppm  (15.0  mg/kg/day)  based  on 
fenvalerate-related  microgranulomatous 
changes  at  300  ppm  (45  mg/kg/day).  No 
compound  related  carcinogenicity 
occurred. 

Mice  were  fed  0,  10,  30.  100.  or  300 
ppm  fenvalerate  for  20  months.  The 
NOAEL  was  30  ppm  (3.5  mg/kg/day) 
based  on  red  blood  cell  effects  and 
granulomatous  changes  at  100  ppm  (15 
mg/kg/day).  Fenvalerate  was  not 
carcinogenic  at  any  concentration 
tested. 

In  a  2-year  study,  rats  were  fed  1,  5, 
25,  or  250  ppm  fenvalerate.  A  1,000 
ppm  group  was  added  in  a 
supplemental  study  to  establish  an 
effect  level.  The  NOAEL  was  250  ppm 
(12.5  mg/kg/day).  At  1,000  ppm  (50  mg/ 
kg/day),  hind  limb  weakness,  lower 
bodv  weight,  and  higher  organ-to-body 
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weight  ratios  were  obsen-ed. 
Fenvalerate  was  not  carcinogenic  at  any 
concentration. 

EPA  has  classified  esfenvalerate  in 
Group  E  -  evidence  of 
noncarcirrocenicitv  for  humans. 

6.  Animal  mptabolism.  After  oral 
dosing  with  fenvalerate,  the  majority  of 
the  administered  radioactivity  was  ' 
eliminated  in  the  initial  24  hours.  The 
metabolic  pathway  involved  cleavage  of 
the  ester  linkage  followed  by 
hydroxylation.  oxidation,  and 
conjugation  of  the  acid  and  alcohol 
moieties. 

7.  Metabolite  toxicology:  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  appropriate 
for  regulation  in  plant  and  animal 
commodities. 

8.  Endocrine  disruption.  Estrogenic 
effects  have  not  been  observed  in  any 
studies  conducted  on  fenvalerate  or 
esfenvalerate.  In  subchronic  or  chronic 
studies  there  were  no  lesions  in 
reproductive  systems  of  males  or 
females.  In  the  recent  reproduction 
study  with  esfenvalerate.  full 
histopathological  exammation  of  the 
pituitary  and  the  reproductive  svstems 
of  males  and  females  was  conducted. 
There  were  no  compound-related  gross 
or  histopathological  effects  There  were 
also  no  compound-related  changes  m 
any  measures  of  reproductive 
pt^rformance  including  mating,  fertility, 
or  gestation  indices  or  gestation  length 
in  either  generation.  There  have  been  no 
effects  on  offspring  in  developmental 
toxicity  studies. 

C  Aggregate  Exposure 

1   Dietan-  exposure.  Tolerances  have 
been  established  for  the  residues  of 

fenvalerate'esfenvalerate,  in  or  on  a 
variety  of  agricultural  commodities.  For 
purposes  of  assessing  dielarv  exposure, 
chronic  and  acute  dietary  assessments 
have  been  conducted  using  all  existing 
and  pending  tolerances  for 
esfenvalerate.  EPA  recently  reviewed 
the  existing  toxicology  data  base  for 
esfenvalerate  and  selected  the  following 
toxicological  endpoints  For  acute 
toxicity.  EPA  established  a  NOAEL  of 
2.0  mg/kg/day  from  rat  and  rabbit 
developmental  studies  based  on 
maternal  clinical  signs  at  higher 
concentrations  A  margin  of  exposure 
(MOE)  of  100  was  required  for  chronic 
toxicity,  EPA  established  the  chronic 
population  adjusted  dose  (cPAD)  for 
esfenvalerate  at  0.02  mg/kg/day.  This 
cPAD  was  also  based  on  the  N'GAEL  of 
2.0  mg/kg/day  in  the  rat  developmental 
study  with  an  uncertainty  factor  of  100. 
Esfenvalerate  is  classified  as  a  Group  E 
carcinogen  -  no  evidence  of 
carcinogenicity  in  either  rats  or  mice. 


Therefore,  a  carcinogenicitv  risk 
analysis  for  humans  is  not  required. 

i.  Food.  A  chronic  dietar>'  exposure 
assessment  was  conducted  using 
Novigen's  Dietan'  Exposure  Estimate 
Model  (DEENf).  Anticipated  residues 
and  adjustment  for  percent  crop  treated 
were  used  in  the  chronic  dietary  risk 
assessment.  The  percentages  of  the 
cPAD  utilized  by  the  most  sensitive  sub- 
population,  children  1-6  years  old.  was 
4.6%  based  on  a  dailv  dietary  exposure 
of  0.000911  rag/kg/day.  Chronic 
exposure  for  the  overall  U.S.  population 
was  1.9%  of  the  cPAD  based  on  a 
dietary  exposure  of  0.000376  mg/kg/ 
day.  Results  of  the  chronic  dietary  risk 
assessment  adding  cardoon.  bok  choy, 
sweet  potatoes,  canola.  and  brussels 
sprout  had  no  significant  effect  on 
chronic  dietary-  exposure  when 
compared  to  the  previous  chronic 
dietary  risk  assessment.  EPA  has  no 
concern  for  exposures  below  100%  of 
the  cPAD  because  the  cPAD  represents 
the  level  at  or  below  which  daily 
aggregate  dietar\-  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

Potential  acute  exposures  from  food 
commodities  were  estimated  using  a 
Tier  3  (Monte  Carlo)  Analysis  and 
appropriate  processing  factors  for 
processed  food  and  distribution 
analysis.  This  analysis  used  field  trial 
data  to  estimate  exposure,  and  federal 
and  market  survey  information  to  derive 
the  percent  of  crop  treated.  Regional 
consumption  information  was  taken 
into  account.  The  MOEs  for  the  most 
sensitive  sub-population  (children  1-6 
years  old)  were  202  and  103  at  the  gg'^. 
and  99.9"^  percentile  of  exposure, 
respectively,  based  on  daily  exposures 
of  0.009914  and  0.019390  mg/kg/day. 
The  MOEs  for  the  general  population 
are  355  and  171  at  the  gg"'  and  gg.9"' 
percentile  of  exposure,  respectively, 
based  on  dailv  exposure  estimates  of 
0.005638  and  0.011710  mg/kg/day.  The 
registrant  has  stated  there  is  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99  g"'  percentile 
yields  an  MOE  of  100  or  larger.  This 
acute  dietar>-  exposure  estimate  is 
considered  conservative  and  EPA 
considered  the  MOEs  adequate  in  a 
recent  Final  Rule  (62  FR  63019)  (FRL 
5754-6)  November  26.  1997. 

ii.  Drinking  water.  Esfenvalerate  is 
immobile  in  soil  and  will  not  leach  into 
ground  water.  Due  to  the  insolubility 
and  lipophilic  nature  of  esfenvalerate, 
any  residues  in  surface  water  will 
rapidly  and  tightly  bind  to  soil  particles 
and  remain  with  sediment,  therefore. 
not  contributing  to  potential  dietary 
exposure  from  drinking  water.         '    ' 


A  screening  evaluation  of  leaching 
potential  of  a  typical  p\Tethroid  was 
conducted  using  EPA's  Pesticide  Root 
Zone  Model  (PRZM).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in  ground 
water  at  depths  of  l  and  2  meters  are 
essentially  zero  (much  less  than  0.001 
parts  per  billion)  (ppb). 

Surface  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZM  3  and  Exposure  Analysis 
Modeling  System  (EXAMS)"  using 
Standard  EPA  cotton  nmoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  surface 
water  would  be  treated  before 
consumption. 

Chronic  drinking  water  exposure  was 
estimated  to  be  0.000001  mg/kg/day  for 
both  the  United  States  general 
population  and  for  non-nursing  infants. 
Less  than  0.1%  of  the  cPAD  was 
occupied  by  both  population  groups. 

Using  these  values,  the  contribution 
of  water  to  the  acute  dietary  risk 
estimate  was  estimated  for  the  U.S. 
population  to  be  0.000019  mg/kg/day  at 
the  99'^  percentile  and  0.000039  mg/kg/ 
day  at  the  gg.g>»'  percentile  resulting  in 
MOEs  of  105,874  and  51.757. 
respectively.  For  the  most  sensitive 
subpopulation,  non-nursing  infants  less 
than  1-year  old,  the  exposure  is 
0.000050  mg/kg/day  and  0.000074  mg/ 
kg/day  at  the  gg"-  and  gg.g"^  percentile, 
respectively,  resulting  in  MOEs  of 
3g,652  and'27.042,  respectively. 

Therefore,  the  registrant  concludes 
that  there  is  reasonable  certainty  of  no 
harm  from  drinking  water. 
2.  Non-dietary  exposure. 
Esfenvalerate  is  registered  for  non-crop 
uses  including  spray  treatments  in  and 
around  commercial  and  residential 
areas,  treatments  for  control  of 
ectoparasites  on  pets,  home  care 
products  including  foggers,  pressurized 
sprays,  crack  and  crevice  treatments, 
lawn  and  garden  sprays,  and  pet  and  pet 
bedding  sprays.  For  the  non-agricultural 
products,  the  very  low  amounts  of  a.i. 
they  contain,  combined  with  the  low 
vapor  pressure  (1.5  x  10  **  mm  Mercury 
at  25°C.)  and  low  dermal  penetration, 
would  result  in  minimal  inhalation  and 
dermal  exposure. 

To  assess  risk  from  (nonfood)  short- 
and  intermediate-term  exposure,  the 
registrant  selected  a  toxicological 
endpoint  of  2.0  mg/kg/day,  the  NOAEL 
from  the  rat  and  rabbit  developmental 
studies.  For  dermal  penetration/ 
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absorption,  the  registrant  ^t>l^■(  ted  25% 
dermal  absorption  based  on  the  weight- 
of-evidencR  available  for  structurally 
related  pvrefhroids.  For  inhalation 
exposure,  the  registrant  used  the  oral 
NOAEL  of  2.0  mg/kg/day  and  assumed 
100%  absorption  bv  inhalation. 

Individual  non-dietary  risk  exposure 
dnalv.ses  were  conducted  using  a  flea 
infestation  scenario  that  included  pet 
sprav.  carpet  and  room  treatment,  and 
lawn  care,  respectively.  The  total 
potential  short-  and  intermediate-term 
aggregate  non-dietary  exposure 
including  lawn,  carpet,  and  pet  uses  are: 
n  000023  mg/kg/day  for  adults,  0.00129 
mg/kg/day  for  children  1-6  years  old 
and  0.00138  mg/kg/day  for  infants  less 
than  1-vear  old. 

EPA  concluded  November  26,  1997 
(62  FR  63019)(FRL  5754-6)  that  the 
potential  non-dietary  exposure  for 
esfenvalerate  are  associated  with 
substantial  margins  of  safety. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish. 
modif\'.  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 
In  a  recent  Final  Rule  on  esfenvalerate 
(62  FR  63019).  EPA  concluded, 
■  Available  information"  in  this  context 
might  include  not  onlv  toxicity, 
chemistry,  and  exposure  data,  but  also 
scientific  policies und  methodologies  for 
understanding  common  mechanism  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  .\gencv  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventuallv  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanisms  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  studv  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  tho  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 


on  chemical-specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  less  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  those  that  are  toxicologically 
dissimilar  to  existing  chemical 
substances  (in  which  case  the  Agency 
can  conclude  that  it  is  unlikely  that  a 
pesticide  shares  a  common  mechanism 
of  activity  with  other  substances),  and 
pesticides  that  produce  a  common  toxic 
metabolite  (in  which  case  a  common 
mechanism  of  activity  will  be  assumed). 
Although  esfenvalerate  is  similar  to 
other  members  of  the  synthetic 
pyrethroid  class  of  insecticides.  EPA 
does  not  have,  at  this  time,  available 
data  to  determine  whether  esfenvalerate 
has  a  common  method  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  esfenvalerate 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances  for  the  purposes  of  this 
tolerance  action.  Therefore  for  the 
purpose  of  this  tolerance  action,  the 
registrant  has  not  assumed  that 
esfenvalerate  has  a  common  mechanism 
of  toxicity  with  other  substances. 

E.  Safety  Determination 

Both  the  chronic  and  acute 
toxicological  endpoints  are  derived  from 
maternal  NOAELs  of  2.0  mg/kg/day  in 
developmental  studies  in  rats  and 
rabbits.  There  were  no  fetal  effects.  In 
addition,  no  other  studies  conducted 
with  fenvalerate  or  esfenvalerate 
indicate  that  immature  animals  are  more 
sensitive  than  adults.  Therefore,  the 
registrant  concludes  that  the  safety 
factor  used  for  protection  of  adults  is 
fully  appropriate  for  the  protection  of 
infants  and  children.  No  additional 
safety  factor  is  necessary  as  described 
below. 

1.  U.S.  population.  A  chronic  dietar\' 
exposure  assessment  using  anticipated 
residues,  monitoring  information,  and 
percent  crop  treated  indicated  the 
percentage  of  the  cPAD  utilized  by  the 
general  population  to  be  1.9%.  There  is 
generally  no  concern  for  exposures 
below  100%  of  the  cPAD  because  the 
cPAD  represents  the  level  at  or  below 
which  daily  aggregate  dietary*  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health. 

For  acute  exposure,  a  MOE  greater 
than  100  is  considered  adequate.  A  Tier 


3  acute  dietary  exposure  assessment 
found  the  general  population  to  have 
MOEs  of  355  and  171  at  the  99"'  and 
99.9'"  percentile  of  exposure, 
respectively.  These  values  were 
generated  using  actual  field  trial 
residues  and  market  share  data  for 
percentage  of  crop  treated.  These  results 
depict  an  accurate  exposure  pattern  at 
an  exaggerated  daily  dietary  exposure 
rate. 

Short-  and  intermediate-term 
aggregate  exposure  risk  from  chronic 
dietarv  food  and  water  plus  indoor  and 
outdoor  residential  exposure  for  the 
U.S.  population  is  an  exposure  of  0.0082 
mg/kg/day  with  an  MOE  of  244. 
Therefore,  the  registrant  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  dietary', 
acute  dietary,  non-dietary,  or  aggregate 
exposure  to  esfenvalerate  residues. 
2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
applv  an  additional  tenfold  margin  of 
safety  for  infants  and  children  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  EPA  has  stated  that  reliable 
data  supports  the  use  of  the  standard 
MOE  and  uncertainty  factor  (100  for 
combined  interspecies  and  intraspecies 
variabilitv).  and  not  the  additional 
tenfold  MOE/ uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor.  In  a  recent 
final  rule  (62  FR  63019).  EPA  concluded 
that  reliable  data  support  use  of  the 
standard  100-fold  uncertainty  factor  for 
esfenvalerate.  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children.  This  decision  was  based  on  no 
evidence  of  developmental  toxicity  at 
doses  up  to  20  mg/kg/day  (10  times  the 
maternal  NOAEL)  in  prenatal 
developmental  toxicity  studies  in  both 
rats  and  rabbits:  offspring  toxicity  only 
at  dietarv  levels  which  were  also  found 
to  be  toxic  to  parental  animals  in  the  2- 
generation  reproduction  study:  and  no 
evidence  of  additional  sensitivity  to 
young  rats  or  rabbits  following  prenatal 
or  postnatal  exposure  to  esfenvalerate. 

A  chronic  dietary  exposure 
assessment  found  the  percentages  of  the 
cPAD  utilized  by  the  most  sensitive  sub- 
population  to  be  4.6%  for  children  1-6 
years  old  based  on  a  dietary  exposure  of 
0.000911  mg/kg/day.  The  percent  cPAD 
for  nursing  and  non-nursing  infants  was 
1.1%  and  2.7%.  respectively.  The 
registrant  has  no  cause  for  concern  if 
cPADs  are  below  100%. 
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The  most  sensitive  sub-population, 
children  1-6  years  nld.  had  acute  dietarv 
MOEs  of  202  and  103  at  the  99"^  and 
99.9"h  percentile  of  exposure, 
respectively.  Nursing  infants  had  MOEs 
of  198  and  146  at  the  99"^  and  99. 9'*' 
percentile  of  exposure,  respectively. 
Non-nursing  infants  had  MOEs  of  300 
and  156  at  the  99"'  and  99.9'"  percentile 
of  exposure,  respectively.  The  registrant 
has  no  cause  for  concern  if  total  acute 
exposure  calculated  for  the  99. 9'^ 
percentile  yields  a  MOE  of  100  or  larger. 

The  potential  short-  or  intermediate- 
term  aggregate  exposure  of  esfenvalerate 
from  chronic  dietary  food  and  water 
plus  indoor  and  outdoor  residential 
exposure  to  children  (1-6  vears  old)  is 
0.0113  mg/kg/day  withanMOEof  177. 
For  infants  (less  than  1-year  old)  the 
exposure  is  0.0098  mg/kg/day  with  an 
MOE  of  204.  Thus,  the  registrant 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  esfenvalerate  residues  (62 
FR  63019). 

F  International  Tolerances 

There  are  no  Codex  MRL  values 
established  for  fenvalerate  on  cardoon, 
bok  choy.  sweet  potatoes,  canola. 
brussels  sprout,  and  rapeseed:  therefore, 
no  harmonization  is  required. 

[FR  Doc.  99-29184  Filed  11-9-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00625:  FRL-6388-8] 

Pesticides;  Policy  Issues  Related  to 
the  Food  Quality  Protection  Act 

AGENCY:  Environmental  Protection 

.■\gencv  (EPA). 

ACTION:  Notice  of  availability. 


summary:  To  assure  that  EPA's  policies 

related  to  implementing  the  Fond 
Quality  Protection  Act  are  transparent 
and  open  to  public  participation,  EPA  is 
soliciting  comments  on  the  pesticide 
draft  science  policy  paper  entitled 
■'Guidance  for  Performing  Aggregate 
Exposure  and  Risk  Assessments.''  This 
notice  is  the  thirteenth  in  a  series 
concerning  science  policy  papers 
related  to  Food  Quality  Protection  Act 
and  the  Tolerance  Reassessment 
.•\dvisory  Committee. 
DATES:  Comments  for  the  draft  science 
policy  paper,  identified  by  docket 
control  number  OPP-00625.  must  be 
received  on  or  before  January  10,  2000. 
ADDRESSES:  Comments  maybe 
submitted  by  mail,  electronicallv.  or  in 
person.  Please  follow  the  detailed 


instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identifv  docket 
control  number  OPP-00625  in  the 
subject  line  on  the  first  page  of  your 
response, 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Christensen.  Environmental 
Protection  Agency  17505C),  401  M  St., 
SW.,  Washington.  DC  20460;  telephone 
number:  (703)  305-6230:  fax:  (703)  305- 
7147:  e-mail:  christensen.caroi@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

1 
Examples 
of  poten- 
tially af- 
fected enti- 
ties 

Pesticide 

32532 

Pesticide 

pro- 
ducers 

manufac- 
turers 
Pesticide 
formula- 
tors 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  affects  certain  entities.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entitv.  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
draft  science  policy  paper,  and  certain 
other  related  documents  that  might  be 
a\ailable  from  the  Office  of  Pesticide 
Programs'  Home  Page  at  http:// 
www,epa,gov/pesticides/  On  the  Office 
of  Pesticide  Programs'  Home  Page  select 
"FQPA"  and  then  look  up  the  entry  for 
this  document  under  "Science 
Policies,  '  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  Page  at  http:/ 


/www.epa,gov/.  On  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entry  for  this  document 
under  "Federal  Register- 
Environmental  Documents."  You  can  go 
directly  to  the  Federal  Register  listings 
http://wrww.epa.gov/fedrgstr/. 

2.  Fax  on  demand.  You  mav  request 
a  faxed  copy  of  the  draft  scieiice  pohcy 
paper,  as  well  as  supporting 
information,  by  using  a  faxphone  to  call 
(202)  401-0527.  Select  item  6043  for  tne 
paper  entitled  "Guidance  for  Performing 
Aggregate  Exposure  and  Risk 
Assessments."  You  may  also  follow  the 
automated  menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00625.  In  addition,  the  documents 
referenced  in  the  framework  notice, 
which  published  in  the  Federal  Register 
on  October  29,  1998  (63  FR  58038) 
(FRL-6041-5)  have  also  been  inserted  in 
the  docket  under  docket  control  number 
OPP-00557.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crvstal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arhngton,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 

is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-00625  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Ser\ices  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agencv,  401  M  St.,  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
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and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Fridav.  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov.  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCn  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-00625'  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency'' 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  identified 
under  'FOR  FURTHER  INFORMATION 
CONT.^CT' 

E.  What  Should  I  Consider  As  I  Prepare 
,Vfv'  Comments  for  EPA'' 

EPA  invites  you  to  provide  your 
views  on  the  various  draft  science 
policy  papers,  new  approaches  we  have 
not  considered,  the  potential  impacts  of 
the  various  options  (including  possible 
unintended  consequences),  and  any 
data  or  information  that  you  would  like 
the  Agency  to  consider.  You  may  find 
the  following  suggestions  helpful  for 
preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  solid  technical  information 
and/or  data  to  support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate. 

5.  Indicate  what  you  support,  as  well 
as  what  you  disagree  with. 

6.  Provide  specific  examples  to 
illustrate  your  concerns. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  At  the  beginning  of  your  comments 
(e.g.,  as  part  of  the  "Subject"  heading), 
be  sure  to  properly  identif\'  the 
document  you  are  commenting  on.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00625  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background  for  the  Tolerance 
Reassessment  Advisory  Committee 

On  August  3,  1996,  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposure; 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks;  required  expedited  review  of  new. 
safer  pesticides;  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
fanners;  required  reassessment  of 
existing  tolerances  over  a  10-year 
period:  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advisory  Conamittee 
(FSAC)  as  a  subcommittee  of  the 
Nadonal  Advisory  Council  for 
Envirormiental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  met  FQPA's 
standard,  but  that  could  be  revisited  if 


additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
policy  issues  to  the  FIFRA  Scientific 
Advisor>'  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore.  EPA  has  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT.  the 
Tolerance  Reassessment  Advisor\' 
Committee  (TRAC),  chaired  by  the  EPA 
Deputy  Administrator  and  the  USDA 
Deputy  Secretary,  to  address  FQPA 
issues  and  implementation.  TRAC 
comprises  more  than  50  representatives 
of  affected  user,  producer,  consumer, 
public  health,  envtroimiental,  states  and 
other  interested  groups.  The  TRAC  has 
met  six  times  as  a  full  committee  from 
May  27,  1998  through  April  29,  1999. 

The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation.  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process  and 
related  policies  would  benefit  from 
initiating  notice  and  comment  on  the 
major  science  policy  issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  they  believe  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  armouncing  their 
availability  in  the  Federal  Register.  In 
accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29. 
1998  (63  FR  58038),  EPA  has  been 
issuing  a  series  of  draft  papers 
concerning  nine  science  policy  issues' 
identified  by  the  TRAC  related  to  the 
implementation  of  FQPA.  This  notice 
announces  the  availability  of  the  draft 
science  policy  paper  as  identified  in  the 
"SUMMARY." 

ni.  Summary  of  "Giudance  for 
Performing  Aggregate  Exposure  and 
Risk  Assessments" 

Pesticides  are  regulated  under  both 
FIFRA  and  FFDCA.  In  1996,  Congress 
passed  FQPA  which  amended  both 
FIFRA  and  FFDCA.  Through  these  laws. 


Federal  Register 'Vol,  fi4.  \n.  217    VVpdnps(ia\ ,  \ovpmbpr 


EPA  evaluates  risks  posed  by  the  use  of 

each  pfisticidp  to  make  a  dptprmination 
of  safet\-.  FQPA  aniPiidpd  FFDCA  to 
rpquirp  the  Agenc  y  tn  consider  aggregate 
exposure.  Section  408(b)(2)(ii)  requires 
EPA  to  find  for  each  tolerance  "a 
reasondhjp  ccrtaintv  that  no  harm  will 
rpsult  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietar>'  exposures  and  all 
other  exposures  for  which  there  is 
reliahlp  information."  Section 
408(b)(2)(C)(ii)(I)  requires  the  Agency  to 
find  "a  reasonable  certainty  that  no 
harm  wiii  result  to  infants  and  children 
from  aggregate  exposure  to  the  pesticide 
rhemirai  residues  .  .  .  ."  Finally,  Section 
4()8(hH2)(D)(yi)  directs  EPA.  when 
deciding  on  tolerances,  to  consider 
aggregate  exposure  levels. ..to  the 
pesticide  chemical  residue  .  .  .  including 
dietary  exposure  and  exposure  from 
other  non-occupational  soiirces." 

Implementation  of  FQPA  has  led  to 
refinement  of  many  decision  tools, 
including  methods  for  assessment  of 
aggregate  exposure  and  risk.  The 
methods  described  in  this  paper 
increase  the  completeness  and  realism 
of  EPA's  estimates  of  potential 
exposures  to  pesticides  in  the 
environment.  The  Agency  believes  that 
these  new  assessment  methods  will 
substantially  improve  protection  of 
public  health. 

This  draft  science  policy  paper  builds 
on  the  Interim  Approach  Paper  for  the 
March  1997  Scientific  Advisory  Panel 
(USEPA,  1997c.)  h  is  one  in  a  series  of 
science  policy  papers  developed  to 
address  new  requirements  imposed  by 
FQPA.  It  also  relies  heavily  on  the 
following  documents: 

1.  Exposure  Factors  Handbook. 

2.  Residential  SOPs. 

3.  Interim  Guidance  fo--  Conducting 
Aggregate  Exposure  and  Risk 
Assessments. 

4.  Guidance  for  Submission  of 
Probabilistic  Human  Health  Exposure 
Assessments  to  the  Office  of  Pesticide 
Programs. 

An  earlier  Tlraft  of  this  science  policy 
paper  was  reviewed  by  the  FIFRA  SAP 
m  February  1999.  The  Panel's 
comments  and  recommendations  were 
considered  in  this  revision. 

This  draft  science  policy  paper 
describes  the  general  principles  and 
specific  procedure  for  assessing 
aggregate  non-occupational  human 
exposure  and  risk  from  a  single 
chemical  by  all  relevant  pathways.  The 
routes  and  pathways  c(msidprpd  at  this 
time  are  oral  (from  food,  drinking  water. 
and  residential  scenarios),  inhalation 
(residential  pathway),  and  dermal 
(residential  pathway).  EPA  recognizes 
the  gaps  in  understanding  the 
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interdependencies  and  linkages  between 
and  among  exposure  pathways  when 
assessing  exposure  to  an  individual,  and 
that  further  data  collection  is  warranted 
in  this  area. 

Currently.  EPA  combines  single  point 
estimates  from  the  relevant  pathways  to 
assess  aggregate  exposure.  Under  EPA's 
current  interim  guidelines,  for  example, 
point  estimates  for  drinking  water  and 
residential  exposure  pathways  are 
typically  added  to  a  point  (such  as  the 
99.9th  percentile)  selected  from  the 
distribution  of  dietan,'  exposures.  This 
draft  science  policy  paper  proposes  a 
different  approach.  Under  these  new 
guidelines  an  analyst  first  assesses 
exposure  by  all  pathways  for  one- 
individual  at  a  time;  then  the  analyst 
combines  individual  assessments  into 
an  overall  assessment  of  exposures  of  a 
sample  population  of  interest.  This 
method  keeps  each  individual's 
characteristics  consistent;  all  exposures 
agree  in  time  and  place;  and  all 
individual  demographic  characteristics 
are  consistent  and  reasonable.  Using 
this  approach  an  assessor  can  create  a 
distribution  of  total  exposures  to  many 
individuals  in  a  population  of  interest, 
while  retaining  inter-  and  intra- 
individual  variability.  And.  analysis  of 
distributional  data  can  improve 
understanding,  and  even  allow 
quantification  of  the  uncertainty  and 
variability  in  the  data  sets.  EPA  believes 
that  these  proposed  changes  to  tlie 
performance  of  aggregate  exposure  and 
risk  assessment  will  lead  to  better  and 
more  realisitic  assessments  of  actual 
exposure  and  risk. 

rV'.  Questions/Issues  for  Comment 

While  comments  are  invited  on  any 
aspect  of  the  draft  science  policy  paper. 
OPP  is  particularly  interested  in 
comments  on  the  following  questions 
and  issues: 

1   The  draft  science  policy  paper 
iev!  ribes  methodologies  for  assessing 
pi'sticide  risks  from  single  exposure 
pathways  (food,  residential  and 
drinking  water).  Are  these 
methodologies  complete  and 
satisfactorily  described,  or  are  changes/ 
additions  recommended? 

2.  The  draft  science  policy  paper 
describes  a  process  for  combining 
pesticide  exposures  and  risk  from 
multiple  routes  for  a  given  pathway  of 
exposure.  Is  the  process,  as  described, 
logical,  scientifically  defensible,  and 
complete? 

.3.  A  basic  concept  underlying  the 
draft  aggregate  exposure  and  risk 
assessment  methodology  is  that  of  the 
individual  being  exposed  through 
calendar  time  with  all  model  parameters 
referring  back  to  that  specific 


individual.  Is  use  of  this  fundamental 
principle  as  the  basis  for  the  aggregate 
exposure  and  risk  methodology 
appropriate  and.  if  not,  how  should  it  be 
modified? 

4.  The  draft  science  policy  paper 
acknowledges  the  need  to  understand 
how  exposures  co-occur.  OPP  is 
developing  standards  to  identify  co- 
dependencies  and  inter-relationships 
between  events,  and  recognizes  that 
product  marketing  data  may  be  available 
to  aid  in  this  task.  Are  there  any 
suggestions  on  how  OPP  can  best 
evaluate  and  incorporate  into  its 
assessments  co-occurrences  of  exposure 
events? 

5.  During  an  aggregate  exposure  and 
risk  assessment,  some  specific  exposure 
scenarios  may  be  identified  as  having  a 
minimal  contribution  to  the  total 
aggregate  risk.  Is  it  appropriate  to 
exclude  specific  exposure  scenarios  that 
contribute  minimally  to  the  total 
aggregate  risk,  and  if  so,  at  what  risk 
level  should  an  exposure  scenario  be 
dropped  from  further  consideration? 

6.  In  certain  cases  and  with  certain 
pathways,  it  may  not  be  necessary, 
advisable,  or  even  possible  to  develop 
probabilistic  exposure  estimates  and 
OPP  may  simply  rely  on  deterministic 
(or  point)  estimates  of  a  pathway- 
specific  exposure  instead.  When 
aggregating,  it  will  be  necessary  to 
combine  the  pathway-specific  exposure 
estimates  to  develop  an  estimate  of 
aggregate  exposure.  Is  OPP's  general 
approach  to  combining  deterministic 
and  probabilistic  exposure  estimates 
appropriate?  If  not.  how  should  it  be 
modified? 

7.  The  draft  science  policy  paper 
describes  three  methods  for  combining 
risLs  from  the  three  routes  (oral,  dermal, 
and  inhalation).  The  Total  MOE  (MOET) 
and  the  Aggregate  Risk  Index  (ARI)  are 
currently  being  used  by  OPP.  Should 
OPP  continue  to  use  these  approaches 
or  should  OPP  consider  using  the  other 
described  approach? 

V.  Policies  Not  Rules 

The  draft  science  policy  paper 
discussed  in  this  notice  is  intended  to 
provide  guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  document  and  not  a  rule,  the 
poUcy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments. 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
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surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

EP.\  has  stated  in  this  notice  that  it 
will  make  available  revised  guidance 
after  consideration  of  public  comment. 
Public  comment  is  not  being  solicited 
for  the  purpose  of  converting  any  policy 
document  into  a  binding  rule.  EPA  will 
not  be  codifying  this  policy  in  the  Code 
of  Federal  Regulations.  EPA  is  soliciting 
public  comment  so  that  it  can  make 
fully  informed  decisions  regarding  the 
content  of  each  guidance  document. 

The  "revised"  guidance  will  not  be 
unalterable.  Once  a    revised"  guidance 
document  is  issued.  EPA  will  continue 
to  treat  it  as  guidance,  not  a  rule. 
Accordingly,  on  a  case-by-case  basis 
EPA  will  decide  whether  it  is 
appropriate  to  depart  from  the  guidance 
or  to  modify  the  overall  approach  in  the 
guidance.  In  the  course  of  inviting 
comment  on  each  guidance  document, 
EPA  would  welcome  comments  that 
specifically  address  how  a  guidance 
document  can  be  structured  so  that  it 
provides  meaningful  guidance  without 
imposing  binding  requirements. 

List  of  Subiects 

Environmental  protection, 
.Administrative  practice  and  procedure, 
.Agricultural  commodities,  pesticides 
and  pests. 

Dated:  October  29.  1999. 
Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc.  99-29296  Filed  11-9-99;  8:45  am] 

BILUNQ  CODE  6560-^0-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00577A;  FRL-6389-7] 

Pesticides;  Policy  Issues  Related  to 
ttie  Food  Quality  Protection  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  the  revised  version  of  the 
pesticide  science  policy  document 
entitled  'Estimating  the  Drinking  Water 
Component  of  a  Dietar\-  Exposure 
.Assessment."  This  notice  is  the 
fourteenth  in  a  series  cc^ncerning 
science  policy  documents  related  to  the 
Food  Quality  Protection  .Act  and 
developed  through  the  Tolerance 
Reassessment  Advisory'  Committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nelson  Thurman  or  .Sid  Abel. 
Environmental  Protection  Agency 


(7506C).  401  M  St..  SW.,  Washington, 
DC  20460;  telephone  numbers:  (703) 
308-0465  or  (703)  305-7346;  fax:  (703) 
305-6309:  e-mail: 
thurman.nelson@epa.gov  and 
abel.sidney@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufactiire  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Category 

;     Examples  of 
NAICS          potentially  af- 
fected entities 

Pesticide  pro- 
ducers 

32532 

Pesticide  man- 
ufacturers 

Pesticide  for- 
mulators 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
The  North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  action  affects  certain  entities.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
science  policy  documents,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  Office 
of  Pesticide  Programs'  Home  Page  at 
http://www.epa.gov/pesticides/.  On  the 
Office  of  Pesticide  Programs'  Home  Page 
select  "FQPA"  and  then  look  up  the 
entry  for  this  document  under  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  Page  at  http:/ 
/www. epa.gov/.  On  the  Home  Page 
select  "Laws  and  Regulations"  and  then 
look  up  the  entn'  to  this  document 
under  "Federal  Register  - 
Environmental  Documents."  You  can  go 
directly  to  the  Federal  Register  listings 
http://www.epa.gov/fedrgstr/. 

2.  Fax  on  demand.  You  may  request 
to  receive  a  faxed  copy  of  the  revised 
science  policy  paper,  as  well  as 
supporting  information,  by  using  a 
faxphone  to  call  (202)  401-0527.  Select 


item  6044  for  the  paper  entitled 
"Estimating  the  Driiiking  Water 
Component  of  a  Dietary  Exposure 
Assessment."  You  may  also  follow  the 
automated  menu. 

3,  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00577A.  In  addition,  the 
documents  referenced  in  the  framework 
notice,  which  published  in  the  Federal 
Register  on  October  29,  1998  (63  FR 
58038)  (FRL-6041-5)  have  also  been 
inserted  in  the  docket  under  docket 
control  number  OPP-00557.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received  during 
an  applicable  comment  period,  and 
other  information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway.  iArlington,  VA,  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

n.  Background  for  the  Tolerance 
Reassessment  Advisory  Committee 
(TRAC) 

On  August  3,  1996.  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  was 
signed  into  law.  Effective  upon 
signature,  the  FQPA  significantly 
amended  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Among  other 
changes,  FQPA  established  a  stringent 
health-based  standard  ("a  reasonable 
certainty  of  no  harm")  for  pesticide 
residues  in  foods  to  assure  protection 
from  unacceptable  pesticide  exposure: 
provided  heightened  health  protections 
for  infants  and  children  from  pesticide 
risks:  required  expedited  review  of  new. 
safer  pesticides:  created  incentives  for 
the  development  and  maintenance  of 
effective  crop  protection  tools  for 
farmers:  required  reassessment  of 
existing  tolerances  over  a  10-year 
period;  and  required  periodic  re- 
evaluation  of  pesticide  registrations  and 
tolerances  to  ensure  that  scientific  data 
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supporting  pesticide  registrations  will 
remain  up-to-date  in  the  future. 

Subsequently,  the  Agency  established 
the  Food  Safety  Advison,-  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
I'NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  some  of  the  broad  policy 
choices  facing  the  Agency  and  on 
strategic  direction  for  the  Office  of 
Pesticide  Programs.  The  Agency  has 
used  the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory-  decisions  that  met  FQPAs 
standard,  but  that  could  be  revisited  if 
additional  information  became  available 
or  as  the  science  evolved.  As  EPA's 
approach  to  implementing  the  scientific 
provisions  of  FQPA  has  evolved,  the 
Agency  has  sought  independent  review 
and  public  participation,  often  through 
presentation  of  many  of  the  science 
policy  issues  to  the  FIFILA  Scientific 
Advisory  Panel  (SAP),  a  group  of 
independent,  outside  experts  who 
provide  peer  review  and  scientific 
advice  to  OPP. 

In  addition,  as  directed  by  Vice 
President  Albert  Gore.  EPAhas  been 
working  with  the  U.S.  Department  of 
Agriculture  (USDA)  and  another 
subcommittee  of  NACEPT.  the  TRAC, 
chaired  by  the  EPA  Deputy 
Administrator  and  the  USDA  Deputy 
Secretary-,  to  address  FQPA  issues  and 
implementation.  TFLAC  comprises  more 
than  50  representatives  of  affected  user, 
producer,  consumer,  public  health, 
environmental,  states  and  other 
interested  groups  The  TRAC  has  met 
six  times  as  a  full  committee  from  Mav 
27.  1998  throueh  April  29.  1999. 

The  Agency  has  been  working  with 
the  TRAC  to  ensure  that  its  science 
policies,  risk  assessments  of  individual 
pesticides,  and  process  for  decision 
making  are  transparent  and  open  to 
public  participation,  An  important 
product  of  these  consultations  with 
TRAC  is  the  development  of  a 
framework  for  addressing  key  science 
policy  issues.  The  Agency  decided  that 
the  FQPA  implementation  process  and 
related  policies  would  benefit  from 
initiating  notice  and  comment  on  the 
major  science  policy  issues. 

The  TRAC  identified  nine  science 
policy  issue  areas  it  believes  were  key 
to  implementation  of  FQPA  and 
tolerance  reassessment.  The  framework 
calls  for  EPA  to  provide  one  or  more 
documents  for  comment  on  each  of  the 
nine  issues  by  announcing  their 
availability  in  the  Federal  Register.  In 
accordance  with  the  framework 
described  in  a  separate  notice  published 
in  the  Federal  Register  of  October  29. 


1998  (63  FR  58038).  EPA  is  announcing 
through  the  Federal  Register  the 

availability  of  a  series  of  draft 
documents  concerning  nine  science 
policy  issues  identified  bv  the  TRAC. 
related  to  the  implementation  of  FQPA. 
After  receiving  and  reviewing  comments 
from  the  public  and  others.  EPA  is  also 
issuing  revised  science  policy 
documents  which  reflect  changes  made 
in  response  to  comments.  In  addition  to 
comments  received  in  response  to  these 
Federal  Register  notices.  EPA  will 
consider  comments  received  during  the 
TRAC  meetings  Each  of  these  issues  is 
evolving  and  in  a  different  stage  of 
refinement.  Accordingly,  as  the  issues 
are  further  refined  by  EPA  in 
consultation  with  USDA  and  others, 
they  may  also  be  presented  to  the  SAP. 

m.  Summary  of  Revised  Science  Policy 
Guidance  Document 

This  Federal  Register  notice 
announces  the  availability  of  a  revised 
version  of  the  Office  of  Pesticide 
Programs'  (OPP)  science  policy 
guidance  document  that  has  been  re- 
titJed  "Estimating  the  Drinking  Water 
Component  of  a  Dietary*  Exposure 
Assessment."  This  science  policy  paper 
describes  changes  in  OPP's  approach  to 
estimating  pesticide  concentrations  in 
drinking  water  as  part  of  its  assessment 
of  dietar\-  exposiu-es  to  pesticides.  This 
document  was  developed  from  the 
science  policy  paper  entitled  "Science 
Policy  5:  Estimating  the  Drinking  Water 
Component  of  a  Dietar>-  Exposure 
Assessment  (12/22/98  Drafl)."  that  was 
released  for  public  comment  on  Ianuar\' 
4.  1999  (64  FR  162)  (FRL-6054-8).  The 
Agency  received  comments  from 
various  organizations.  Each  of  the 
commentors  offered  recommendations 
for  improving  the  science  policy  All 
comments  were  extensively  evaluated 
and  considered  by  the  Agency.  This 
revised  version  embodies  many 
recommendations  of  the  commentors,  as 
well  as  recommendations  from  a  May 
1999  FIFRA  Scientific  Advisor>-  Panel 
which  evaluated  the  proposed  approach 
for  incorporating  a  "crop  area 
adjustment  factor"  along  with  a 
drinking  water  reser\oir  scenario  in  the 
Agency's  surface  water  screening 
models.  The  public  comments,  as  well 
as  a  detailed  summary-  of  the  Agency's 
response  to  the  comments  are  also 
available  in  the  docket  for  this  notice.' 
For  some  time  the  Agency  has  been 
using  screening  models  to  estimate 
pesticide  concentrations  in  ground 
water  and  surface  water  to  identify- 
those  food-use  pesticides  that  are  not 
expected  to  contribute  enough  exposure 
via  drinking  water  to  result  in 
unacceptable  levels  of  aggregate  risk. 


The  Agency  uses  monitoring  data, 
where  available  and  reliable,  to  refine 
its  assessments  in  those  cases  where  the 
use  of  tJie  screening  models  does  not 
result  ir  "clearing  "  (i.e..  indicate  a  low- 
risk)  the  pesticide  from  a  drinking  water 
perspective.  This  paper's  description  of 
the  models  and  approaches  EPA 
generally  intends  to  follow  is  not  meant 
to  restrict  interested  parties  from 
commenting  on  the  appropriateness  of 
these  models  and  approaches,  either 
generally  or  in  regard  to  a  specific 
application,  or  from  proposing  new  or 
different  models  or  approaches. 

In  response  to  public  comments,  OPP 
made  a  number  of  significant  changes  to 
its  drinking  water  assessment 
approaches,  primarily  to  refine  existing 
screening  methods  for  identifying 
pesticides  which  may  be  present  in 
drinlcing  water  at  levels  of  concern. 
These  refinements  will  enable  OPP  to 
more  accurately  determine  whether  a 
pesticide  has  the  potential  to  result  in 
significant  risks  to  the  public  and 
sensitive  populations  such  as  infants 
and  children.  Specifically,  in  1999.  OPP 
will  change  its  screening  level  drinking 
water  assessment  by  replacing  the  "farm 
field  pond"  scenario  in  its  surface  water 
screening  models  with  a  "drinking 
water  reservoir"  scenario  and  will  begin 
incorporating  into  the  model  a  factor  to 
account  for  the  area  surrounding  the 
resen'oir  that  is  cropped.  To  start, 
percent  cropped  area  factors  will  be 
used  for  com,  soybeans,  cotton,  and 
wheat.  Additional  factors  for  other 
major  crops  will  be  added  in  late  1999 
and  early  2000.  These  changes  will 
improve  EPA's  initial  screening 
assessment  by  making  it  more  accurate. 
The  Agency  is  also  evaluating  several 
watershed-scale  surface  water  models 
for  use  in  future  drinking  water 
assessments. 

EPA  will  also  continue  to  use  SCI- 
GROW  (Screening  Concentration  In 
GROund  Water)  as  an  initial  screening 
model  for  ground  water  sources  of 
drinking  water.  An  evaluation  of  models 
and  procedures  for  a  second-tier 
assessment  of  pesticide  exposure  in 
ground  water  is  beginning.  In  the 
meantime,  the  Agency  will  rely  on 
groimd  water  monitoring  studies  to 
estimate  concentrations  in  ground  water 
for  those  pesticides  which  do  not  pass 
through  the  SCI-GROW  screen. 
The  Agency  believes  its  risk 
assessments  would  be  strengthened  by 
additional  monitoring  data  and  is 
working  on  a  number  of  levels  to  fill  in 
the  gaps  in  monitoring  data  and  acquire 
more  high  quality  data  on  pesticide 
concentrations  in  drinking  water 
sources.  Efforts  range  from  requesting 
monitoring  and  nmoff  studies  on 
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individual  pesticides  to  working  with 
the  U.S.  Geological  Survey  (USGS)  to 
i)btain  more  regional-  and  national-scale 
monitoring  data  on  multiple  pesticides 
to  exploring  design  considerations  for  a 
national  survey  of  pesticides  in  drinking 
water  with  various  government  agencies 
and  industr>-  groups  and  associations 

Also  as  a  result  of  the  comments.  OPP 
has  identified  two  issues  regarding 
drinking  water  that  will  be  addressed  in 
separate  science  policy  papers  within 
the  next  6  months.  EPA  plans  to  issue 
papers  on  the  following  issues:  (1) 
approaches  for  utilizing  available  data 
and  models  to  develop  quantitative 
estimates  of  pesticide  concentrations  in 
drinking  water  and  estimates  of  people 
exposed  for  pesticides  which  pose  a 
particularly  high  potential  for 
contaminating  drinking  water;  and  (2) 
the  effectiveness  of  water  treatment  in 
reducing  pesticide  levels  in  drinking 
water  and  an  approach  for  addressing 
treatment  issues  in  the  assessment 
process 

IV.  Issues  Raised  in  Comments 

EPA  published  a  draft  version  of  the 
document  described  in  Unit  III.  on 
January  4,  1999  (64  FR  162)  and 
comments  were  filed  under  docket 
control  number  OPP-00577  The  publir 
comment  period  ended  on  February  2h, 
1999.  The  Agency  received  comments 
from  eight  different  organizations,  All 
comments  were  considered  by  the 
Agencv  in  revising  the  document 

Many  of  the  comments  were  similar 
in  content,  and  pertaiiieil  lu  geueral 
issues  concerning  the  proposed  policy 
or  specific  sections  within  the  draft 
document.  The  comments  addressed  a 
broad  range  of  issues  and.  in  many 
instances,  provided  no  genera! 
consensus.  These  differences  in  opinion 
highlight  the  difficulties  the  Agency 
faces  in  improving  its  existing  science- 
based  policy  for  estimating  pesticide 
concentrations  m  drinking  water.  The 
Agency  grouped  the  comments 
according  to  the  nature  of  the  comment 
and  the  issue  or  section  of  the  document 
which  thev  addressed.  For  the 
substantive  comments  that  follow, 
contrasting  opinions  are  presented, 
along  with  EPA's  response.  The  full  text 
of  the  Agency's  comments  and  response 
to  the  comments  dot  ument  is  available 
as  described  in  I 'nit  I.B.I, 

V.  Policies  Not  Rules 

The  policy  document  discussed  in 
this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
d  guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 


Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments. 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly. 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  be 
abandoned. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiu-al  commodities.  Pesticides 
and  pests. 

Dated:  November  2,  1999. 

Susan  H.  Wayland, 

Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

fPR  Doc.  9«-294.S1  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  6560-SO-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(AD-FRL-6473-4] 

Draft  Guidance  for  Improving  Air 
Quality  Through  Economic  Incentive 
Programs 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  public 
comment  period. 

SUMMARY:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  draft  guidance  for  States  that 
wish  to  use  an  economic  incentive 
program  (EIP)  to  achieve  air  quality 
improvements  (62  FR  50086,  September 
15,  1999).  The  draft  guidance,  "Draft 
Economic  Incentive  Program  Guidance" 
(EPA-452/D-9&-001,  September  1999), 
is  a  comprehensive  update  of  EPA's 

1994  EIP  rule  and  guidance  (59  FR 
16690,  April  7.  1994).  U  also 
incorporates  some  components  of  EPAs 

1995  proposed  model  rule  for  open 
market  trading  (60  FR  39668,  August  3, 
1995,  and  60  FR  44290,  August  25, 
1995),  as  well  as  comments  received  on 
that  proposed  rule. 

DATES:  Written  comments  on  this  draft 
must  be  received  on  or  before  December 
10,  1999. 

ADDRESSES:  Submit  written  comments 
on  this  proposal  (two  copies  are 
preferred)  to:  Office  of  Air  and 
Radiation  (OAR)  Docket  and 
Information  Center  (Air  Docket  6102), 
Room  M-1500,  U.S.  Environmental 
Protection  Agency,  Attention:  Docket 


No.  A-99-27.  401  M  Street,  S\V. 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8  a.m.  and  5:30 
p.m.  on  weekdays,  excluding  legal 
holidays,  and  a  reasonable  fee  may  be 
charged  for  copying.  The  Air  Docket 
may  be  called  at  (202)  260-7548. 
Electronic  comments  can  be  sent 
directly  to  EPA  at:  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  file 
format  (version  6.1  or  earlier  versions) 
or  ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  A-99- 
27.  Electronic  comments  on  this  draft 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
.Nancy  Mayer,  U.S.  EPA,  MD-15. 
Research  Triangle  Park,  NC  27711, 
telephone  (919)  541-5390,  e-mail 
mayer.nancv@epa.gov;  or  Mr.  Eric  L. 
Crump,  U.S".  EPA,  MD-15.  Research 
Triangle  Park,  NC  27711.  telephone 
(919)  541-4719,  e-mail 
crump. eric@epa.goy. 
SUPPLEMENTARY  INFORMATION:  To  allow 
sufficient  time  to  review  the  draft 
guidance  for  improving  air  quality 
through  economic  incentive  programs 
before  submitting  comments,  EPA  is 
extending  the  public  comment  period 
on  this  proposal  from  September  15, 
1999  to  December  10.  1999. 

Electronic  Availability 

You  can  obtain  electronic  copies  of 
the  draft  EIP  guidance  for  review  and 
conmient  from  the  OAR  Policy  and 
Guidance  section  of  EPA's  Technology 
Transfer  Network  Website  (TTNWeb). 
The  Uniform  Resource  Location  (URL) 
for  the  home  page  of  the  web  site  is 
http://www.epa.gov/ttn/oarpg.  You  can 
find  the  draft  EIP  guidance  on  this  web 
site  under  the  heading  titled  "What's 
New."  If  vou  need  additional  assistance 
with  these  web  sites,  call  the  TTNWeb 
Helpline  at  (919)  541-5384. 

Dated:  November  1.  1999. 
|ohn  S.  Seitz, 

Director.  Office  of  Air  Quality  Planning  and 

Standards. 

|KR  Dor  99-29444  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 


of  the  filing  of  the  following 
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agreement(s)  under  the  Shipping  Act  of 
1984,  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
-NW.  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  davs  nf  the  date  this  notice 
appears  m  the  Federal  Register. 

Agreement  No.:  203-011383-029. 

Title:  Venezuelan  Discussion 
Agreement. 

Parties: 
Columbus  Line 
Nordana  Line 
A, P.  Moller-Maersk  Line 
Sea-Land  Ser\'ice.  Inc 
Venezuelan  Container  Line  C.A. 
Lykes  Lines  Limited,  LLC 
American  President  Lines,  Ltd. 
Seaboard  Marine  Ltd. 
Crowley  American  Transport,  Inc. 
King  Ocean  Services,  S.A. 
SeaFreight  Line 

Synopsis:  The  proposed  amendment 
would  delete  obsolete  references  to 
conference  agreement  parties,  it  would 
also  conform  the  Agreement's  space 
charter  provisions  to  refiect  current 
Commission  requirements,  and  would 
authorize  the  parties  to  adopt  voluntary 
guidelines  relating  to  the  terms  and 
conditions  of  service  contracts. 

Agreement  \o  ,-217-011 65 7-001 . 

Title:  The  Zim/Italia-D'Amico  Space 
Charter  Agreement, 
Parties  ■ 

Zim  Israel  .Navigation  Company  Ltd. 

Italia  d'Navigazione  S.p.A. 

D'Amico  Societa  di  Navigazione 
S.p.A. 

Svnopsis:  The  proposed  amendment 
would  expand  the  .Agreement's 
geographic  scope  to  include  Greece  and 
Colombia  and  would  further  revise  the 
Agreement  to  reflect  the  understanding 
of  the  parties  with  respect  to  these 
newly-added  countries. 

Agreement  No.:  217-01 1680. 
^  Title:  The  Zim/CAGEMA  Space 
Charter  Agreement 

Parties: 
Zim  Israel  Navigation  Company 

Limited  ("Zim") 
Caribbean  General  Mantinif'  Limited 
("CAGEMA") 

S\nopsis:  The  proposed  Agreement 
would  permit  Zim  to  charter  space  to 
CAGEMA  on  an  as  needed/as  available 
basis  in  the  trade  from  Miami,  Florida 
to  Kingston,  Jamaica. 

By  Order  of  the  Federal  Maritime 
Commission. 


Dated:  November  5,  1999, 
Bryant  I.  VanBrakle, 
Secretary. 
[FR  Doc.  99-29483  Filed  11-9-99;  8:45  am] 

SILLING  CODE  673a-01-P 


FEDERAL  MARtTIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
freight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U,S,C,  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
effective  on  the  corresponding 
revocation  Dates  shown  below: 

License  Number:  4372. 

Name:  A  2  Z  International  Trading, 
Inc,  d/b/a  A  2  Z  Auto  Sales, 

Address:  185  East  Airport  Boulevard, 
Sanford,  FL  32773. 

Date  Revoked:  July  7,  1999, 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3781. 
Name:  Calbac,  Inc. 

Address:  2840  .North  73rd  Avenue, 
P.O.  Box  841309,  Hollywood,  FL  33084- 
3309, 
Date  Revoked:  September  22.  1999, 
Reason:  Surrendered  License 
voluntarily. 

License  Number:  3160. 
Name:  Glad  Freight  Int'l,  Inc, 
Address:  8249  N.W.  36th  Street.  Suite 

106.  Miami.  FL  33166. 

Date  Revoked:  July  19,  1999. 
Reason:  Surrendered  License 
voluntarily. 

License  Number:  1967. 
Name:  Vandon  Incorporated  d/b/a 
International  Port  Services. 
Address:  1319  Campbell  Road.  Suite 

107,  Houston,  TX  77055. 

Date  Revoked:  September  30,  1999. 

Reason:  Surrendered  License 
voluntarily, 
T,A,  Zook, 

Deputy  Director.  Bureau  of  Tariffs, 
Certification  and  Licensing. 
[FR  Doc.  99-29485  Filed  11-9-99;  8:45  am] 
BILUNG  CODE  673(M)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  Non-Vessel 


Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediaries  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  as  amended  (46  U,S,C,  app,  1718 
and46CFR515). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  MaritimeCommission, 
Washington.  DC  20573. 

Non- Vessel-Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants: 

Safeway  Transport  Co.,  Inc..  600 
Meadowlands  Parkway.  Suite  147, 
Secaucus,  NJ  07094 

Officer:  Hedi  Hamedani,  President 
(Qualif\'ing  Individual) 

Caribbean  Cargo  Inc.,  171  Powell 
Avenue,  Brooklyn,  NY  11212 

Officer:  Allan  Browne,  President 
(Qualifying  Individual) 

Solex  Logistics  Inc..  11222  South  La 
Cienega  Blvd..  Suite  205, 
Inglewood,  CA  90304 

Officers:  Wu  Ping  Hsieh  (Bill  Hsieh), 
President  (Qualifying  Individual), 
Chao  Yuan  Su,  Secretary 

Trans-Aero-Mar  Inc.,  1203  N,W,  93rd 
Ct.,  Miami,  FL  33172 

Officers:  Luis  G,  Range],  President 
(Qualifying  Individual),  Pedro  M. 
Range] .  Vice  President 

Walsh  C.H,B.,  Inc,  515  Rockaway 
Avenue.  Valley  Stream,  NY  11581 

Officer:  William  J,  Walsh,  President 
(Qualifying  Individual) 

Ocean  Freight  Forwarders— Ocean 
Transportation  Intermediary 
Applicants: 

RSI  Relo,  Inc,  d/b/a  Relocation 
Services,  International,  2440  Grand 
Avenue,  Suite  A,  Vista,  CA  92083 

Officer:  Andrew  C,  Churchill, 
President  (Qualifying  Indi\'idual) 

Johnston  International  Services, 
Corp,,  74  Rumson  Court,  Smyrna, 
GA  30080 

Officers:  Thomas  M.  Johnston, 
President  (Qualifying  Individual), 
Susan  M.  Johnston,  Vice  President 

Dated:  November  5,  1999, 
Bryant  L,  VanBmkle, 
Secretan 
[FR  Doc,  99-29484  Filed  11-9-99;  8:45  am] 

BILLING  CODE  673O-0^-P 
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FEDERAL  MARITIME  COMMISSION 
[Petition  P5-99) 

Petition  of  A.P.  Moller-Maersk  Line  for 
an  Exemption  From  the  Notice 
Requirement  of  46  CFR  530.9:  Notice 
of  Filing  of  Petition 

Notice  is  hereby  given  that,  pursuant 
to  Section  16  of  the  Shipping  Act  of 
1984.  46  use.  app.  §1715,  A.P. 
Moller-Maersk.  Line  ("Petitioner")  has 
petitioned  for  an  exemption  to  the 
notice  requirements  of  46  CFR  530.9. 
Petitioner  states  it  soon  will  acquire  the 
international  liner  business  of  Sea-Land 
Serv^ice,  Inr.,  and  will  operate  under  the 
name  A.P.  MOLLER-MAERSK  SEA- 
LANT). As  a  result.  Petitioner  states  that 
approximately  3,000  existing  service 
contracts  will  be  affected  by  the 
acquisition  and  name  change.  Petitioner 
requests  an  exemption  from  the 
requirement  to  file  separate  electronic 
notices  of  assignment  for  each  service 
contract,  and  asks  instead  that  it  be 
permitted  to  file  a  single  notice  listing 
all  of  the  service  contracts  that  are 
assigned  to  it  in  whole  or  in  part. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  petition  for 
exemption,  interested  persons  are 
requested  to  submit  views  or  arguments 
in  replv  to  the  petition  no  later  than 
November  24,  1999.  Replies  shall 
consist  of  an  original  and  15  copies,  be 
directed  to  the  Secretarv,  Federal 
Maritime  Commission.  Washington, 
DC.  20573-0001,  and  be  serA'ed  on 
counsel  for  Petitioner,  VVavne  R.  Rhode, 
Esq..  Sher  &  Blackwell,  1850  M  Street, 
N.VV,  Washington.  DC. 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretarv  of  the  Commission.  800  North 
Capitol  Street.  N.W  .  Room  1046. 
Washington,  DC. 
Bryant  L.  VanBrakle, 
,SVrre(nr> 
IFR  Doc.  99-29486  Filed  11-9-99;  8:45  am] 

BILLING  CODE  6730-01-M 


FEDERAL  MARITIME  COMMISSION 

[Petition  P4-99] 

Petition  of  Hamburg- 
SiJdamerikanische 

Dampfschifffahrtsgesellschaft  Eggert 
&  Amsinck  for  an  Exemption  From  the 
Notice  Requirement  of  46  CFR  530.9; 
Notice  of  Filing  of  Petition 

Notice  is  hereby  given  that,  pursuant 
to  Section  16  of  the  Shipping  Act  of 
1984.46  use.  app.  §1715.  Hamburg- 
Sudamerikanische 
Dampfsrhifffahrtsgesellschaft  Eggert  & 


Amsinck  ("Petitioner")  has  petitioned 
for  an  exemption  to  the  notice 
requirements  of  46  CFR  530.9.  Petitioner 
states  it  soon  will  acquire  certain  assets 
of  the  international  liner  business  of 
Crowley  American  Transport,  Inc.,  and, 
consequently,  approximately  250  to  300 
service  contracts  entered  into  by 
Crowley  will  be  assigned,  either  in 
whole  or  in  part,  to  Petitioner.  Petitioner 
asks  that  it  be  permitted  to  file  a  single 
notice  listing  all  of  the  service  contracts 
that  are  assigned  to  it  rather  than  be 
subject  to  the  existing  requirement  to 
file  separate  notices  of  assignment  for 
each  service  contract. 

In  order  for  the  Commission  to  make 
a  thorough  evaluation  of  the  petition  for 
exemption,  interested  persons  are 
requested  to  submit  view  or  arguments 
in  reply  to  the  petition  no  later  than 
November  24,  1999.  Replies  shall 
consist  of  an  original  and  15  copies,  be 
directed  to  the  Secretary,  Federal 
Maritime  Conunission,  Washington,  DC 
20573-0001,  and  be  served  on  counsel 
for  Petitioner,  Wayne  R.  Rhode,  Esq., 
Sher  &  Blackwell,"  1850  M  Street,  NW. 
Washington,  DC  20036. 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretary  of  the  Commission.  800  North 
Capitol  Street,  NW.  Room  1046, 
Washington,  DC. 
Bryant  L.  Van  Brakle, 
Secretary. 
[FR  Doc.  99-29487  Filed  11-9-99;  8:45  ami 

BILLING  CODE  8730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  nof  later  than 
November  24.  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 


Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Fitzhugh  Holdings.  Ripley. 
Termessee:  to  acquire  voting  shares  of 
Bancshares  of  Ripley.  Inc.,  Ripley, 
Tennessee,  and  thereby  indirectly 
acquire  voting  shares  of  Bank  of  Ripley, 
Ripley.  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

3.  David  Coffelt.  Creighton.  Missouri; 
Harlan  Limpus.  Lak'^  Winnebago. 
Missouri:  Orvel  Cooper,  Teresa  Miller, 
and  Charles  Taylor,  all  of  Harrisonville. 
Missouri;  to  acquire  voting  shares  of 
Citizens  Agency.  Inc..  Haddam.  Kansas, 
and  thereby  indirectly  acquire  voting 
shares  of  Citizens  State  Bank,  Haddam, 
Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  4.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  90-29410  Filed  11-9-99;  8:45  ami 
BILUNG  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6. 
1999. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III. 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond.  Virginia  23261-4528: 

J   Smith  Rivpr  Banksbarps.  Inc.. 
Martinsville.  Virginia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Smith 
River  Community  Bank.  N.A.(in 
organization).  Martinsville.  Virginia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  First  Pry-nr  Bancorp.  Inc..  Pryor. 
Oklahoma;  to  acquire  80  percent  of  the 
voting  shares  of  Locust  Grove 
Bancshares.  Inc..  Locust  Grove, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  of  Locust  Grove.  Locust 
Grove,  Oklahoma,  and  Lakeside  Bank  of 
Salina,  Salina,  Oklahoma 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  .Manager 
of  Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 

1 .  Wells  Fargo  6-  Company.  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Place  Financial  Corporation. 
Farmington,  New  Mexico,  and  thereby 
indirectly  acquire  Capital  Bank, 
Albuquerque,  New  Mexico:  Western 
Bank.  Gallup.  New  Mexico;  First 
National  Bank  of  Farmington. 
Farmington.  New  Mexico:  and  Burns 
National  Bank  of  Durango.  Durango, 
Colorado. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
FPFC  Management  LLC.  Farmington. 
New  Mexico,  and  thereby  engage  in 
community  development  investment 
activities,  pursuant  to  §  225.28(b)(12)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Svstem,  November  4,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  99-29411  Filed  11-9-99;  8:45  am] 
BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reser\e 

System. 

TIME  AND  date:  12:00  noon.  Monday, 

November  15.  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets,  NW..  Washington.  DC  20551. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1   Personnel  dftmns  (appointments, 
promotions,  assignments, 
reassignments.  and  salary-  actions) 
involving  individual  Federal  Reserve 
System  emplovees. 

2.  Any  matters  carried  forward  from  a 
previously  aimounced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lvnn  S.  Fox,  Assistant  to  the  Board. 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http;// 
www-federalreser\'e.goy  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  5.  1999. 
Jennifer  I.  Johnson, 

Secret ar}'  of  the  Board. 

(FR  Doc.  99-29502  Filed  11-5-99;  4:34  pm] 

BILLING  CODE  621 0-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisor/  CoR*imsttee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Idaho  National  Engineering  and 
Environmental  Laboratory  Health 
Effects  Subcommittee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  the  Agency  for 
Toxic  Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Di.sease 
Control  and  Prevention  (CDCj  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Idaho  National 
Engineering  and  Environmental  Laboratory 
Health  Effects  Subcommittee  (INEELHES).' 

Times  and  Dates:  8:30  a.m.— 4:45  p.m., 
December  7.  1999;  8:30  a.m.-12:30  p.m., 
Decembers.  1999. 

Place:  Elkhorn  Resort.  1  Elkhorn  Road.  Sun 
Vallev.  Idaho  83354.  telephone  208/622- 
4511."  fax  208/622-3261. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  roem 
accommodates  approximately  75  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  the  Department  of  Energy  (DOE) 


and  replaced  by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human  Services 
(HHS)  was  given  the  responsibility  and 
resources  for  conducting  analytic 
epidemiologic  investigations  of  residents  of 
communities  in  the  vicinity  of  DOE  facilities, 
workers  at  DOE  facilities,  and  other  persons 
potentially  exposed  to  radiation  or  to 
pK>tential  hazards  from  non-nuclear  energy 
production  use.  HHS  has  delegated  program 
responsibility  to  CIX!. 

In  addition,  a  memo  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105.  107.  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on.  or  proposed  for.  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  lexicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community.  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  community,  American  Indian  Tribal,  and 
labor  interaction,  and  serve  as  a  vehJLle  fui 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  to  be  Discussed:  Agenda  items 
include  an  update  on  the  Pit  9/ICPP  Cleanup 
from  the  Idaho  State  Oversight  Committee;  a 
presentation  from  Risk  Assessment 
Corporation  (RAC)  on  the  Rocky  Flats 
findings;  a  presentation  on  the  response  to 
the  INEELHES'  recommendations  on  Limited 
Dose  Reconstructions  from  the  National 
Center  for  Environmental  Health,  CDC;  and 
an  update  on  the  Evaluation  Work  Group 
project. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Arthur  I.  Robinson.  Ir.,  Radiation  Studies 
Branch,  Division  of  Environmental  Hazards 
and  Health  Effects,  NCEH.  CDC,  4770  Buford 
Highway,  NE,  M/S  F-35,  Atlanta.  Georgia 
30341-3724.  telephone  770/488-7040,  fax 
770/488-7044. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 
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Dated:  November  3,  1999. 
Carolyn  ].  Russell, 

Dirt'ctor.  Management  Analysis  and  Services 
Officf\  Centers  for  Disease  Control  and 
Prevention. 
|FR  Doc.  99-29407  Filed  11-9-99;  8:45  am) 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Memt}ers 
on  Public  Advisory  Panels  or 
Committees;  Medical  Devices  Dispute 
Resolution  Panel  of  the  Medical 
Devices  Advisory  Committee 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  the 
establishment  of  the  Medical  Devices 
Dispute  Resolution  Panel  of  the  Medical 
Devices  Advisory  Committee  (the  Panel) 
in  the  Center  for  Devices  and 
Radiological  Health  (CDRH).  In  this 
document,  FDA  is  also  requesting 
nominations  for  members  to  serve  on 
the  newly  formed  Panel 

FDA  has  a  special  interest  m  ensuring 
that  women,  minority  groups,  and 
mdividuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups.  Final  selection  from 
among  qualified  candidates  for  each 
vacancy  will  be  determined  by  the 
expertise  required  to  meet  specific 
agency  needs  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 
DATES;  Nominations  should  be  received 
by  January  10,  2000. 
ADDRESSES:  All  nominations  and 
curricula  vitae,  except  for  consumer- 
nominated  and  industrv'-nominated 
members,  should  be  sent  to  Nancy  ]. 
Pluhowski  (address  below).  All 
nominations  and  curricula  vitae  for  the 
consumer-nominated  members  should 
be  sent  to  Armette  ].  Funn  (address 
below).  All  nominations  for  the 
industry-nominated  members  should  be 
sent  to  Kathleen  L.  Walker  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT; 

Regarding  all  nominations  for 
membership,  except  consumer- 
nominated  and  industrv-nominated 
members;  Nancy  I  Pluhowski, 
Office  of  Device  Evaluation  (HFZ- 
400),  CDRH,  Food  and  Drug 
Administration,  9200  Corporate 
Blvd.,  Rockville.  MD  20850.  301- 


594-2022. 
Regarding  all  nominations  for 
consumer-nominated  members: 
Annette  J.  Funn,  Office  of 
Consumer  Affairs  (HFE-88),  Food 
and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-5006. 
Regarding  all  nominations  for 
industrv-nominated  members: 
Kathleen  L.  Walker,  Office  of 
Systems  and  Management  (HFZ- 
17),  CDRH,  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  301-594- 
1283.  ext.  114. 
SUPPLEMENTARY  INFORMATION:  The  Panel 
was  created  on  August  18,  1999.  FDA  is 
requesting  nominations  for  members  to 
serve  on  the  new  advisory  panel. 
Persons  nominated  for  membership 
should  have  expertise  in  the  activity  of 
the  Panel  as  identified  below. 

Function 

The  function  of  the  Medical  Devices 
Dispute  Resolution  Panel  is  to  provide 
advice  to  the  Commissioner  of  Food  and 
Drugs  on  complex  or  contested 
scientific  issues  between  FDA  and 
medical  device  sponsors,  applicants,  or 
manufacturers  relating  to  specific 
products,  marketing  applications, 
regulatory  decisions  and  actions  by 
FDA.  and  agency  guidance  and  policies. 
The  Panel  makes  recommendations  on 
issues  that  are  lacking  resolution,  are 
highly  complex  in  nature,  or  result  from 
challenges  to  regular  advisory  panel 
proceedings  or  agency  decisions  or 
actions. 

Criteria  for  Members 

Persons  nominated  for  membership 
on  the  Panel  shall  be  experts  with 
broad,  cross-cutting  scientific,  clinical, 
analytical  or  mediation  skills.  The  term 
of  office  is  up  to  4  years. 

The  Panel  will  also  include 
technically  qualified  members  who  are 
identified  with  consumer  interests  and 
representatives  of  industry  interests. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  Panel.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  Panel  membership. 
FDA  will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 


employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Criteria  for  Consumer-Nominated 
Members 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  that  include  use  of 
a  consortium  of  consumer  organizations 
which  has  the  responsibility  for 
screening,  interviewing  and 
recommending  candidates  for  the 
agency's  selection.  Candidates  from  this 
group,  like  all  other  candidates  for 
membership  on  the  Panel,  should 
possess  appropriate  qualifications  to 
understand  and  contribute  to  the  Panel's 
work. 

Industry  Representatives 

Regarding  nominations  for  members 
representing  industry  interests,  a  letter 
will  be  sent  to  each  person  or 
organization  that  has  made  a 
nomination  and  to  other  organizations 
that  have  expressed  an  interest  in 
participating  in  the  selection  process 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  The 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  that  has  expressed  an 
interest  in  participating  in  the  selection 
process  to  consult  with  the  others  to 
provide  a  consensus  slate  of  possible 
members  representing  industry  interests 
within  60  days.  In  the  event  that  a  slate 
of  nominees  has  not  been  provided 
within  60  days,  the  agency  will  select  an 
industry  representative  for  each  such 
vacancy  from  the  entire  list  of  industry 
nominees  to  avoid  delay  or  disruption 
of  the  work  of  the  Panel.  The  agency  is 
particularly  interested  in  nominees  that 
possess  the  essential  scientific 
credentials  needed  to  participate  fully 
and  knowledgeably  in  the  Panel's 
deliberations.  In  addition  to  this 
expertise,  the  agency  believes  that  it 
would  be  an  advantage  to  the  Panel's 
work  if  the  individual  had  special 
insight  and  direct  experience  into 
specific  industry-wide  issues,  practices, 
and  concerns  that  might  not  otherwise 
be  available  to  others  not  similarly 
situated. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  November  2,  1999. 
Linda  S.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  99-29351  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee:  Renewals 

agency:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
renewal  of  certain  FDA  advisory 
committees  hy  the  Commissioner  of 
Food  and  Drugs  (the  Commissioner). 
The  Commissioner  has  determined  that 
it  is  in  the  public  interest  to  renew  the 
charters  of  the  committees  listed  below 
for  an  additional  2  years  beyond  charter 
expiration  date.  The  new  charters  will 


be  in  effect  until  the  dates  of  expiration 
listed  below.  This  notice  is  issued  under 
the  Federal  Advisory  Conunittee  Act  of 
October  6.  1972  (Public  Law  92-463  (5 
II.S.C.  app.  2)). 

DATES:  Authority  for  these  committees 
will  expire  on  the  dates  indicated  below 
unless  the  Commissioner  formally 
determines  that  renewal  is  in  the  public 
interest. 


Name  of  committee 


Date  of  expiration 


Tectinical  Electronic  Product  Radiation  Safety'  Standards  Commitlee 
Antiviral  Drugs  Advisory  Committee 

National  Mammograpny  Quality  Assurance  Advisory  Committee 
Nonprescription  Drugs  Advisory  Committee 


December  24,  2C00 
February  15,  2001 
July  6.  2001 
August  27,  2001 


FOR  FURTHER  INFORMATION  CONTACT: 

Donna  M,  Combs.  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  ,301-827- 
4820, 

Dated;  November  3,  1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
;FR  Doc  99-2935.1  Filed  11-9-99;  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisorv-  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  of  the  Medical  Devices 
Advisorv'  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues  as  provided  in 
the  Federal  Food,  Drug,  and  Cosmetic 
Act. 

Date  and  Time:  The  meeting  will  be 
held  on  December  6,  1999.  9  a.m.  to  6:30 
p.m.,  and  December  7.  1999,  8:30  a.m. 
to  3  p.m. 


Loration:  Gaithersburg  Marriott 
Wdshingtonian  Center.  9751 
Washingtonian  Blvd..  Gaithersburg,  MD. 

Contact  Person:  Veronica  }.  Calvin, 
Center  for  Devices  and  Radiological 
Health  ;HFZ-440).  Food  and  Drug 
.\dmmistratinn.  2098  GaitherRd., 
Rockville,  MD  20850,  301-594-1243.  or 
FDA  Advisorv  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington.  D(^  area),  code 
12514.  Please  call  the  hiformation  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  December  6,  1999,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  for  a 
device  indicated  for  frequent,  automatic, 
diiu  iiouiiiv  dbivi^  uiurutonng  of  glucose 
levels  in  adults  with  diabetes.  On 
December  7,  1999.  the  committee  will 
discuss  and  make  recommendations  on 
general  issues  regarding  over-the- 
counter  devices  for  measurement  of 
vaginal  pH.  The  discussion  will  include 
appropriate  claims,  studv  designs  to 
support  claims,  performance 
expectations,  and  labeling. 

Procedure:  On  December  6,  1999. 
from  9  a.m.  to  6:30  p.m..  and  on 
December  7.  1999.  from  9  a.m.  to  3  p.m., 
the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by 
November  24,  1999.  On  December  6, 
1999.  oral  presentations  from  the  public 
will  be  scheduled  between 
approximatelv  9:15  a.m.  and  9:45  a.m. 
and  between  approximately  5:15  p.m. 
and  5:45  p.m.  On  December  7.  1999, 
oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
9:30  a.m.  and  10  am.  and  between 
approximatelv  2  u.m,  and  2:30  p  m. 


Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  November  24, 
1999,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
December  7,  1999,  from  8:30  a.m.  to  9 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  commercial 
information  (5  U.S.C.  552b(cK4)) 
relating  to  these  products. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  2. 1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  99-29352  Filed  11-9-99;  8:45  am] 

BILUNQ  CODE  416(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Health  Care  Financing  Administration 

OIG/HCFA  Special  Advisory  Bulletin  on 
the  Patient  Anti-Dumping  Statute 

AGENCY:  Office  of  Inspector  General 
(OIG)  and  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 


summary:  This  Federal  Register  notice, 
developed  jointly  by  the  OIG  and  HCFA. 
sets  forth  the  Special  Advisory  Bulletin 
addressing  requirements  of  the  patient 
anti-dumping  statute  and  the  obligations 
of  hospitals  to  medically  screen  all 
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patients  seeking  emergency  services  and 
provide  stabilizing  medical  treatment  as 
necessary  to  all  patients,  including 
enroUees  of  managed  care  plans,  whose 
conditions  warrant  it.  In  developing  this 
Special  Advisory  Bulletin,  our  goal  is  to 
provide  clear  and  meaningful  advice 
with  regard  to  the  application  of  the 
anti-dumping  provisions,  and  to  ensure 
greater  public  awareness  of  hospitals' 
obligations  in  providing  emergency 
medical  services  to  those  individuals 
insured  by  managed  care  plans. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Schneider,  Office  of  Counsel  to 
the  Inspector  General.  (202)  619-1306. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  effort  to  identify  and  eliminate 
fraud,  waste  and  abuse  in  the 
Departments  health  care  programs,  the 
OIG  periodit:ally  develops  and  issues 
Special  Fraud  Alerts  and.  with  the 
cooperation  of  HCFA,  Advisory 
Bulletins  to  alert  health  care  providers 
and  program  beneficiaries  about 
potential  problems.  On  December  7. 
1998,  the  OIG  and  HCFA  lointly 
published  a  Federal  Register  notice  (63 
FR  67486)  seeking  input  and  comments 
from  interested  parties  on  a  proposed 
bulletin  designed  to  address  the 
principal  requirements  of  the  patient 
anti-dumping  statute — known  as  the 
Emergency  Medical  Treatment  and 
Labor  Act  (EMTALA)— (section  1867  of 
the  Social  Security  Act  (the  Act))  and  to 
discuss  how  the  requirements  of  that 
<;tatutor\-  provision  apply  to  individuals 
insured  by  managed  care  plans.  Section 
1867  of  the  Act  imposes  specific 
obligations  on  Medicare-participating 
hospitals  that  offer  emergency  services 
with  respect  to  individuals  coming  to 
the  hospital  and  seeking  treatment  of 
possible  emergency  medical  conditions. 
Specifically,  the  draft  Special  Advisory 
Bulletin  sought  to  address:  (1)  The 
obligations  of  hospitals  to  provide 
appropriate  medical  screening 
examinations  to  all  patients  seeking 
emergency  services  and  stabilizing 
treatment  when  necessary';  (2)  Some  of 
the  special  concerns  in  the  provision  of 
emergency  services  to  enrollees  of 
managed  care  plans;  (3)  The  rules 
governing  Medicare  and  Medicaid 
managed  care  plans  with  respect  to 
prior  authorization  requirements  and 
payment  for  emergency  ser\'ices;  and  (4) 
what  types  of  practices  would  serve  to 
promote  hospital  compliance  with  the 
patient  anti-dumping  statute  when 
managed  care  enrollees  seek  emergency 
services. 

The  proposed  Special  Advisory 
Bulletin  attempted  to  be  consistent  with 


policies  set  forth  in  the  HCFA  State 
Operations  Manual  on  Provider 
Certification  (Transmittal  No.  2,  May 
1998)  which  provides  guidelines  and 
investigative  procedures  for  reviewing 
the  responsibilities  of  Medicare 
participating  hospitals.  Hospitals  should 
also  be  aware  that  regulations  at  42  CFR 
part  422  implementing  section  1852(d) 
of  the  Act  govern  Medicare-t-Choice 
organizations'  obligations  to  pav  for 
emergency  services  without  regard  to 
prior  authorization  or  the  treating 
hospital's  relationship  with  the  plan. 

Summary  of  Major  Issues  Raised 

The  major  issues  raised  bv  the  over 
150  commenters  concerned  dual 
staffing,  prior  authorization,  the  use  of 
financial  responsibility  forms  and 
advanced  beneficiary  notifications,  and 
the  handling  of  patient  inquiries 
regarding  the  obligation  to  pay  for 
emergency  services.  Additional 
comments  were  also  received 
concerning  voluntary  withdrawal  and 
the  reporting  of  alleged  patient  dumping 
violations, 


1.  Dual  Staffing 

The  majority  of  comments  expressed 
concern  about  the  impact  of  dual 
staffing  in  hospital  emergency 
departments  (EDs).  and  many  expressed 
the  view  that  dual  staffing  would  lead 
to  disparate  standards  in  the  ED  bv 
fostering  "separate  but  unequal 
treatment."  Possible  disparate  standards 
cited  dealt  with  physician  credentialing. 
drug  formularies,  equal  access  and  use 
of  ancillary-  services,  consistency  in 
specialty  referrals,  waiting  times  and 
quality  assurance.  A  number  of 
emergency  physicians  commenting  on 
the  proposed  bulletin  indicated  that 
dual  staffing  would  function  to  protect 
the  financial  interests  of  managed  care 
organizations  rather  than  provide  the 
highest  quality  of  care  to  individuals; 
many  hospitals  believed  that  dual 
staffing  would  add  layers  of  bureaucracv 
to  the  system  thereby  disrupting  and 
delaying  patient  care.  Of  course,  there 
may  be  countervailing  considerations 
relating  to  the  benefits  of  flexibility  and 
creativity  in  structuring  health  delivery 
systems,  and  there  is  a  lar:k  of  data  to 
support  some  assertions  by  those 
opposing  dual  staffing.  For  the  Federal 
Government  to  prohibit  in  advance,  on 
a  national  level,  arrangements  which 
might  increase  access  to  health  care 
services  would  require  some  greater 
likelihood  of  risk  or  harm  than  we 
currently  foresee.  (In  this  context,  we 
note  that  States  are  able  to  restrict  or 
prohibit  dual  staffing  arrangements 
within  their  borders.)  It  may  or  may  not 
become  evident  that  dual  staffing 


impedes  the  goals  of  EMTALA,  or  that 
it  advances  publicly  beneficial  goals  of 
managed  care  and  other  innovations  in 
health  care  deliveiy,  such  as 
coordination  of  services  and  health 
promotion.  If  we  were  to  declare  that  all 
dual  staffing  arrangements  violate 
EMTALA.  we  might  unnecessarily 
prevent  the  development  of  health  care 
delivery  practices  which  could  improve 
access  to  health  care. 

Thus,  we  have  concluded  that  while 
dual  staffing  raises  serious  issues,  it 
would  not  necessarily  constitute  a  per 
se  violation  of  the  anti-dumping  statute. 
However,  certain  practices  or 
occurrences  that  could  arise  in  a  dually 
staffed  emergency  department  or  service 
could  violate  EMTALA.  Examples  of 
these  potential  violations  are  described 
below. 

2.  Prior  Authorization 

While  supportive  of  the  "no  prior 
authorization"  best  practice  outlined  in 
the  proposed  bulletin,  manv 
commenters  argued  for  expanding  the 
reach  of  this  approach  beyond  the 
current  authority  of  HCFA  and  the  OIG 
as  well  as  the  patient  anti-dumping 
statute,  by  making  the  policy  applicable 
not  only  to  hospitals  but  also  to  health 
plans.  Several  commenters  expressed 
concern  that  hospitals  are  being  forced 
to  accept  the  contracts  offered  bv 
managed  care  plans,  although  thev 
realize  that  if  they  comply  with  the 
prior  authorization  requirements  in  the 
contract,  the  hospital  could  be  in 
violation  of  the  patient  anti-dumping 
statute.  Commenters  further  indicated 
that  unless  prior  authorization 
requirements  are  abandoned  or 
prohibited  altogether,  huge  bills  could 
result  for  patients  whose  care  had  not 
been  authorized  in  advance. 
Commenters  also  stated  that  the 
"prudent  layperson"  standard  does  not 
sufficiently  protect  a  hospital's  interest 
in  receiving  payment  for  the  emergency 
services  provided. 

We  were  unable  to  resolve  many  of 
the  commenters'  concerns  because  we 
do  not  have  the  authority  under  the 
patient  anti-dumping  statute  to  mandate 
reimbursement  for  emergency  services 
or  to  regulate  non-Medicare  and  non- 
Medicaid  managed  care  plans.  However, 
we  have  amended  the  prior 
authorization  section  of  the  bulletin 
slightly  to  make  it  absolutely  clear  that 
an  emergency  physician  is  free  to  phone 
a  physician  in  a  managed  care  plan  at 
any  time  for  a  medical  consultation 
when  it  is  in  the  best  interest  of  the 
patient.  Further,  we  have  clarified  that 
once  stabilizing  treatment  is  under  way, 
a  managed  care  plan  may  be  contacted 
for  payment  authorization. 
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3.  Use  of  Advance  Beneficiary  Notices 
fABNs)  or  Other  Financial 
Responsibility  Forms 

With  regard  to  the  use  of  ABNs. 

rominenters  indicated  that  Medicare 
requires  ABNs  to  bo  provided  to 
beneficiaries  if  the  hospital  is  to  be 
permitted  to  bill  the  benefician'  later  for 
a  non-covered  service,  even  for  services 
provided  in  an  emergency  context. 
Thus,  if  a  Medicare  managed  care 
patient  arrived  at  the  hospital  and  the 
ED  physician  was  concerned  that  the 
olan  may  not  cover  the  ser\ice.  the 
physician  must  have  the  patient  sign  an 
ABN  or  else  be  precluded  from  billing 
the  patient  for  the  service  if  the  plan 
does  not  pay.  Several  comments 
indicated  that  many  hospitals  are  using 
ABNs  for  non-Medicare  patients  as  well, 
even  though  these  hospitals  should  be 
able  to  bill  these  patients  for  services  in 
any  case.  A  number  of  commenters 
opposed  making  it  a  "best  practice"  for 
hospitals  not  to  ask  patients  tacomplete 
financial  responsibility  forms  upon 
registration,  indicating  that  it  is 
common  practice  that  standard  consent 
forms  are  signed  at  the  time  of 
registration  which  include  an  agreement 
that  the  patient  will  pay  for  services  not 
covered  by  insurance,  Commenters 
expressed  the  view  that  as  long  as  this 
practice  does  not  cause  delay  in 
screening  and  stabilization,  it  would  be 
very  inefficient  for  a  hospital  to  have  to 
engage  in  "split  registration." 

It  continues  to  be  our  view  that  a 
hospital  would  violate  the  patient  anti- 
dumping statute  if  it  delayed  a  medical 
screening  examination  or  necessary' 
stabilizing  treatment  in  order  to  prepare 
an  ABN  and  obtain  a  beneficiary 
signature.  The  best  practice  would  be 
for  a  hospital  not  to  give  financial 
responsibility  forms  or  notices  to  an 
individual,  or  otherwise  attempt  to 
obtain  the  individual's  agreement  to  pay 
for  services  before  the  individual  s 
stabilizing  treatment  is  under  way.  This 
is  because  the  circumstances 
surrounding  the  need  for  such  services, 
and  the  individual's  limited  information 
about  his  or  her  medical  condition,  may 
not  permit  an  individual  to  make  a 
rational,  informed  consumer  decision. 

It  normally  is  permissible  to  ask  for 
general  registration  information  prior  to 
performing  an  appropriate  medical 
screening  examination.  The  hospital 
may  not.  however,  condition  such  a 
screening  and  further  treatment  upon 
the  individual's  completion  of  a 
financial  responsibility  form  or 
provision  of  a  co-payment  for  any 
services.  Such  a  practice  could  unduly 
deter  the  individual  from  remaining  at 
the  hospital  to  receive  care  to  which  he 


or  she  is  entitled  and  which  the  hospital 
is  obligated  to  provide  regardless  of 
ability  to  pay.  and  could  cause 
unnecessary  delay. 

With  respect  to  the  use  of  financial 
responsibility  forms,  we  believe  that 
many  commenters  mistakenly 
interpreted  the  proposed  bulletin  as  an 
attempt  to  derail  the  use  of  reasonable 
hospital  registration  procedures  that  do 
not  conflict  with  the  goals  of  the  Patient 
Anti-Dumping  Statute.  We  did  not  mean 
to  give  that  impression.  We  are  therefore 
clarifying  this  portion  of  the  Special 
Advisory  Bulletin  consistent  with  the 
specific  language  set  forth  in  the  HCFA 
State  Operations  Manual.  Interpretive 
Guidelines  of  May  1998.  regarding 
registration  processes  permitted  in  the 
ED.  which  typically  include  the 
collection  of  demographic  information, 
insurance  information,  whom  to  contact 
in  an  emergency  and  other  relevant 
information.  Specifically,  the 
Interpretive  Guidelines  indicate  that  a 
hospital  "may  continue  to  follow 
reasonable  registration  processes  for 
individuals  presenting  with  an 
emergency  medical  condition." 
Reasonable  registration  processes 
should  not  unduly  discourage 
individuals  from  remaining  for  further 
evaluation  Reasonable  registration 
processes  may  include  asking  whether 
an  individual  is  insured  and.  if  so,  what 
that  insurance  is.  as  long  as  this  inquiry 
does  not  delay  screening  or  treatment. 

We  are  also  clarifying  that,  while  a 
reasonable  registration  process  may  go 
forward  prior  to  screening  for  an 
individual  who  is  not  in  an  acute 
emergency  situation,  it  would  be 
impermissible  for  a  hospital  to 
condition  a  screening  examination  or 
the  commencement  of  necessary 
stabilizing  treatment  on  completion  of  a 
financial  responsibility  form. 

4.  Inquiries  Concerning  Financial 
Liability  for  Emergency  Senices  by  the 

Individual 

With  regard  to  a  hospital's  handling  of 
patient  inquiries  regarding  the  patient's 
obligation  to  pay  for  emergency 
services,  we  recommended  in  the 
proposed  bulletin  that  such  questions  be 
answered  by  qualified  personnel.  We 
also  recommended  that  hospital  staff 
encourage  a  patient  who  belie\es  that  he 
or  she  may  have  an  emergency  medical 
condition  to  defer  any  further 
discussions  of  financial  responsibility 
until  after  the  provision  of  an 
appropriate  medical  screening 
examination  and  the  provision  of 
stabilizing  treatment  if  the  patient's 
condition  warrants  it.  Many 
commenters  disagreed  with  this 
recommendation,  indicating  that  such  a 


deferral  may  have  the  opposite  of  the 
intended  result,  since  patients  who  are 
unable  to  determine  their  potential 
financial  liability  may  be  discouraged 
from  staying  at  the  hospital  to  receive  an 
examination  or  treatment.  As  an 
alternative,  commenters  recommended 
that  hospital  staff  be  permitted  to 
respond  to  patient  inquiries  with 
specific  financial  information  so  long  as 
the  hospital  continues  to  offer,  and 
encourages  the  patient  to  stay  for,  a 
medical  screening  examination.  In 
addition,  commenters  were  concerned 
that  the  absence  of  full  and  frank 
disclosure  between  physicians  and 
patients  regarding  treatment  options, 
insurance  coverage  Eind  follow-up 
treatment  would  inhibit  the 
examination  and  treatment  process. 
These  commenters  recommended 
allowing  conversations  about  financial 
liability  issues  to  take  place  between 
hospital  staff  and  patients  so  long  as 
such  discussions  do  not  delay  screening 
and  treatment. 

We  have  not  substantially  revised  this 
section.  We  believe  that  it  already 
makes  clear  that  any  inquiry  about 
financial  liability  should  be  answered  as 
fully  as  possible  by  a  qualified 
individual.  Alternatives  suggested  by 
the  commenters  would  be  acceptable  if 
such  alternatives  did  not  conflict  with  a 
minimum  effort  to  defer  discussions 
about  financial  liability  issues  until  after 
the  provision  of  screening  and  the 
commencement  of  stabilizing  treatment. 
This  section  does  not  suggest  that  a 
patient  is  not  entitled  to  full  disclosure, 
only  that  the  hospital  should  always 
convey  to  the  patient  that  screening  and 
stabilization  are  its  priorities  regardless 
of  the  individual's  insurance  coverage 
or  ability  to  pay  and  that  the  hospital 
should  discuss,  to  the  extent  possible, 
the  medical  risks  of  leaving  without  a 
medical  screening  exam  and/or 
stabilizing  treatment. 

5.  Voluntary  Withdrawal 

Commenters  also  raised  concerns 
about  the  hospital's  obligation  in  the 
event  of  voluntary  withdrawal  by  an 
individual,  and  the  proposed  bulletin's 
suggestion  that  a  number  of  procedures 
be  followed  and  documented  when  a 
patient  elects  to  withdraw  his  or  her 
request  for  treatment.  Commenters 
believed  that  the  proposed  procedures 
do  not  make  allowance  for  those  times 
when  a  hospital  is  not  aware  of  the 
individual's  departure  until  after  he  or 
she  has  left  the  hospital.  Commenters 
recommended  that  the  steps  set  forth  in 
the  draft  bulletin  should  apply  only 
when  the  hospital  knows  of  the 
withdrawal,  that  is,  when  possible,  and 
that  when  a  person  leaves  without 
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telling  hospital  staff,  a  hospital  be 
required  to  document  the  fact  that  a 
patient  simply  left  without  notice  and 
retain  the  log  that  shows  that  the  person 
had  been  there  and  what  time  the 
hospital  discovered  that  the  patient  had 
left.  We  have  revised  this  section  to 
some  extent.  However,  it  is  our  view 
that  hospitals  should  be  ver\'  concerned 
about  patients  leaving  without  being 
screened.  Since  every  patient  who 
presents  seeking  emergency  services  is 
entitled  to  a  screening  examination,  a 
hospital  could  violate  the  patient  anti- 
dumping statute  if  it  routinelv  keeps 
patients  waiting  so  long  that  they  leave 
without  being  seen,  particularlv  if  the 
hospital  does  not  attempt  to  determine 
and  document  why  individual  patients 
are  leaving,  and  reiterate  to  them  that 
the  hospital  is  prepared  to  provide  a 
medical  screening  if  they  stay. 

In  accordance  with  our  assessment  of 
the  comments  and  issues  raised,  set 
forth  below  is  the  revised  OIG/HCFA 
Special  Advisory  Bulletin  addressing 
the  patient  dumping  statute. 

Obligations  of  Hospitals  To  Render 
Emergency  Care  to  EnroUees  of 
Managed  Care  Plans 

What  are  the  Obligations  of  Medicare- 
Participating  Hospitals  That  Offer 
Emergency  Services  to  Individuals 
Seeking  Such  Services? 

•  The  anti-dumping  statute  (section 
1867  of  the  Social  Security  Act;  42 
U.S.C.  1395dd)  sets  forth  the  federally- 
mandated  responsibilities  of  Medicare- 
participating  hospitals  to  individuals 
with  potential  emergency  medical 
conditions. 

•  Under  the  anti-dumping  statute,  a 
hospital  must  provide  to  any  person 
who  comes  seeking  emergency  services 
an  appropriate  medical  screening 
examination  sufficient  to  determine 
whether  he  or  she  has  an  emergency, 
medical  condition,  as  defined  by  statute. 
When  medically  appropriate,  ancillary 
services  routinely  available  at  the 
hospital  must  be  provided  as  part  of  the 
medical  screening  examination. 

•  If  the  person  is  determined  to  have 
an  emergency  medical  condition. 

— The  hospital  is  required  to  stabilize  the 
medical  condition  of  the  individual,  within 
the  capabilities  of  the  staff  and  facilities 
available  at  the  hospital,  prior  to  discharge 
or  transfer;  or 

—If  the  patient's  medical  condition  cannot  be 
stabilized  before  a  transfer  requested  by  the 
patient  (or  responsible  medical  personnel 
determine  that  the  medical  benefits  of  a 
transfer  outweigh  the  risks),  the  hospital  is 
required  to  follow  very  specific  statutory 
requirements  designed  to  facilitate  a  safe 
transfer  to  another  facility. 


•  A  hospital  may  not  delay  the 
provision  of  an  appropriate  medical 
screening  examination  or  further 
medical  examination  and  stabilizing 
medical  treatment  in  order  to  inquire 
about  the  individual's  method  of 
payment  or  insurance  status. 

•  Regulations  implementing  these 
statutory  obligations  are  found  at  42 
CFR  part  489.  The  anti-dumping  statute 
is  enforced  jointly  by  the  Health  Care 
Financing  Administration  fHCFA)  and 
the  Office  of  Inspector  General  (GIG)  of 
the  U.S.  Department  of  Health  and 
Human  Services  (HHS). 

•  Sanctions  that  may  be  imposed  by 
HHS  for  violations  of  the  anti-dumping 
statute  include  the  termination  of  the 
hospital's  provider  agreement,  and  the 
imposition  of  civil  money  penalties 
against  both  the  hospital  and  the 
physician  (including  on-call  physicians) 
responsible  for  examination,  treatment, 
or  transfer  of  an  individual.  In  addition, 
the  anti-dumping  statute  provides  for 
the  exclusion  of  such  physician  if  the 
violation  is  gross  and  flagrant  or 
repeated. 

Why  is  there  a  Special  Concern  About 
the  Provision  of  Emergency  Services  to 
EnroUees  of  Managed  Care  Plans? 

Many  managed  care  plans  require 
their  members  to  seek  prior 
authorization  for  some  medical  services, 
including  emergency  services.  (As 
explained  below,  a  Medicare  or 
Medicaid  contracting  Managed  Care 
Organization  is  prohibited  from 
requiring  its  members  to  seek  prior 
authorization  for  emergency  medical 
services.)  However,  as  noted  above,  the 
anti-dumping  statute  prohibits  a 
hospital's  inquiry  about  a  patient's 
method  of  payment  or  insurance  status, 
or  use  of  such  information,  from 
delaying  a  screening  examination  or 
stabilizing  medical  treatment.  It  has 
come  to  our  attention  that  some 
hospitals  routinely  seek  prior 
authorization  from  a  patient's  primary 
care  physician  or  from  the  plan  when  a 
managed  care  patient  requests 
emergency  services,  since  the  failure  to 
obtain  authorization  may  result  in  the 
plan  refusing  to  pay  for  the  emergency 
services.  In  such  circumstances,  the 
patient  may  be  personally  liable  for  the 
costs. 

A  reasonable  argument  can  be  made 
that  patients  (other  than  those  arriving 
in  dire  condition)  should  be  informed 
when  they  request  emergency  services 
of  their  potential  financial  liability  for 
services.  Some  would  go  further  and 
argue  that  the  hospital  itself  should  seek 
prior  approval  from  the  patient's  health 
plan  for  emergency  services  to  preserve 
the  patient's  right  to  seek  coverage  for 


such  services.  However,  our  concern  is 
that  such  an  inquiry  may  improperly  or 
unduly  influence  patients  to  leave  the 
hospital  without  receiving  an 
appropriate  medical  screening 
examination.  This  result  would  be 
inconsistent  with  the  goals  of  the  anti- 
dumping statute  and  could  leave  the 
hospital  exposed  to  liability  under  the 
statute. 

Investigations  of  allegations  of  the 
anti-dumping  statute  violations  across 
the  country  have  persuaded  the  OIG  and 
HCFA  that  managed  care  patients  may 
be  at  risk  of  being  discharged  or 
transferred  without  receiving  a  medical 
screening  examination,  largely  because 
of  the  problems  inherent  in  seeking 
"prior  authorization."  Hospitals 
sometimes  are  caught  between  the  legal 
obligations  imposed  under  the  anti- 
dumping statute  and  the  terms  of 
agreements  which  they  have  with 
managed  care  plans.  For  example,  some 
managed  care  organizations,  as  a 
condition  of  contracting  with  hospitals 
to  provide  services  to  their  enroUees, 
have  attempted  to  require  such  hospitals 
to  obtain  prior  authorization  from  the 
plan  before  screening  or  treating  an 
enrollee  in  order  to  be  eligible  for 
reimbursement  for  services  provided. 

The  OIG's  and  HCFA's  view  of  the 
legal  requirements  of  the  anti-dumping 
statute  in  this  situation  is  as  follows. 
Notwithstanding  the  terms  of  any 
managed  care  agreements  between  plans 
and  hospitals,  the  anti-dumping  statute 
continues  to  govern  the  obligations  of 
hospitals  to  screen  and  provide 
stabilizing  medical  treatment  to 
individuals  who  come  to  the  hospital 
seeking  emergency  services  regardless  of 
the  individual's  ability  to  pay.  While 
managed  care  plans  have  a  financial 
interest  in  controlling  the  kinds  of 
services  for  which  they  will  pay,  and 
while  they  may  have  a  legitimate 
interest  in  deterring  their  enroUees  from 
over-utilizing  emergency  services,  no 
contract  between  a  hospital  and  a 
managed  care  plan  can  excuse  the 
hospital  from  its  anti-dumping  statute 
obligations.  Once  a  managed  care 
enrollee  comes  to  a  hospital  that  offers 
emergency  services,  the  hospital  must 
provide  the  services  required  under  the 
anti -dumping  statute  without  regard  for 
the  patient's  insurance  status  or  any 
prior  authorization  requirement  of  such 
insurance.' 


'  Separate  and  apart  from  the  anti-dumping 
statute,  in  accordance  with  section.s  1857(g), 
1876(i)(6).  1903(ml(5)  and  1932(e)  of  the  Social 
Security  Act.  the  OIG  (acting  on  behalf  of  the 
Sec-ptary)  has  the  authority  to  impose  intermediate 
sanctions  against  Medicare  and  Medicaid 
contracting  managed  care  plans  that  fail  to  provide 
medically  necessary  services,  including  emergency 


Federal  Register/ Vol.  64.  No.  217 /Wednesday,  November  10.  1999/Notices  61357 


What  About  Arrangements  Between 
Hospitals  and  Managed  Care  Plans  for 
"Dual  Staffing"  of  Emergency 
Departments? 

Some  managed  care  organizations 
(MCOs)  and  hospitals  havp  entered  into, 
or  are  considering  entering  into, 
arrangements  whereby  the  hospital 
permits  the  MCO  to  station  its  own 
physicians  in  the  hospital's  emergency 
department,  separate  from  the  hospital's 
own  emergency  physician  staff,  for  the 
purpose  of  screening  and  treating  MCO 
patients  who  request  emergency 
services.  This  kind  of  arrangement  is 
known  as  "dual  staffing." 

Such  arrangements  can  exist  only 
where  they  do  not  violate  current  law 
Regardless  of  any  contractual 
arrangement  a  hospital  enters  into  to 
staff  its  emergency  department,  the 
hospital  remains  responsible  under 
EMTALA  to  provide  an  appropriate 
medical  screening  examination  to 
determine  whether  or  not  an  emergency 
medical  condition  (EMC)  exists.  If  an 
EMC  exists.  EMTALA  further  provides 
that  the  hospital  must  treat  and  stabilize 
the  medical  condition,  unless  the 
patient  is  transferred  in  accordance  with 
the  specific  requirements  of  the  statute. 

Also,  section  1867(h)  of  the  Act 
provides  that  a  participating  hospital,  in 
providing  emergency  medical  care, 
"may  not  delay  provision  of  an 
appropriate  medical  screening 
examination  *    *    *  or  further  medical 
examination  and  treatment  *    *    *  in 
order  to  inquire  about  the  individual's 
method  of  payment  or  insurance 
status."  A  dual  staffing  system,  based  on 
method  of  payment  or  insurance  status, 
which  creates  delays  in  screening  or 
stabilization  violates  this  prohibition. 
Also,  the  hospital  remains  responsible 
under  the  Medicare  Conditions  of 
Participation  as  well  as  any  other 
relevant  patient  protections  and  quality 
safeguards.  Further,  the  hospital  is 
bound  by  provisions  that  protect  whistle 
blowers  who  report  violations  of 
EMTALA  in  dual  staffing  situations. 

Different  points  of  view  on  dual 
staffing  exist  in  the  health  care 
community.  It  is  believed  by  some  that 
dual  staffing  in  emergency  departments 
can  facilitate  the  expeditious  provision 
of  services  to  MCO  patients  by 
physicians  and  other  practitioners  in 
their  own  health  plans.  MCO  ability  to 
care  for  their  patients  after  stabilization, 
or  after  the  absence  of  an  EMC  is 


services,  to  enrollees  where  the  failure  adversely 
affects  (or  has  a  substantial  likelihood  of  adversely 
affecting!  the  enrollee.  Medicare  and  Medicaid 
managed  care  plans  that  fail  to  comply  with  the 
above  provision  are  subject  to  civil  money  penalties 
of  up  to  S2.S,000  for  each  denial  of  medically 
necpssarv  .services. 


determined,  might  be  enhanced  by  dual 
staffing.  However,  some  hospitals  and 
emergency  physicians  have  asked  us  to 
disallow  dual  staffing  out  of  concern  for 
logistical  difficulties  and  the  perception 
that  separate  cannot  be  equal  in  a: 
bifurcated  emergency  department. 

If  a  hospital  constructs  two  equally 
good  emergency  service  "tracks."  each 
adequately  staffed  and  each  with 
equally  good  access  to  all  of  the  medical 
capabilities  of  the  hospital,  such  that 
both  MCO  and  non-MCO  patients 
receive  equal  access  to  screening  and 
stabilizing  medical  treatment,  then  such 
an  arrangement  would  seem  to  not 
violate  the  requirements  of  the  anti- 
dumping statute. 

Absent  such  equivalencv, 
implementation  of  dual  staffing  raises 
concerns  under  EMTALA.  The 
following  are  potential  violations- 

•  Where  the  emergency  department 
directs  a  hospital-owned  and  operated 
ambulance  differently  in  field  care  or 
facility  destination  depending  on  which 
members  of  a  dual  staff  (that  is.  either 
MCO  or  non-MCO  physicians  or 
practitioners)  are  either  on  the  radio  to 
emergency  medical  ser\'ices  (EMS)  or 
are  expected  to  see  the  patient. 

•  If  the  emergencv  department  alert 
status  affecting  acceptance  uf  EMS  cases 
differs  depending  on  which  "side" 
(MCO  or  non-MCO)  is  expected  to  see 
the  patient. 

•  If  either  the  MCO  or  non-MCO  track 
is  understaffed  or  simply  overcrowded, 
and  a  patient  in  a  particular  track  is 
subjected  to  a  delay  in  screening  and 
sldbiliziiig  liedtuieul.  even  IIiuukIi  a 
physician  in  the  alternative  track  was 
available  to  see  the  individual  Where 
there  is  no  emergency  department 
policy  or  procedure,  or  custom  or 
practice,  which  requires  cross-over 
coverage  betw-een  the  dual  staffs  as 
required  for  patient  care.  (Delays  in 
screening  or  stabilization  of  patients  on 
one  track  but  not  the  other  are  delays  in 
screening  or  stabilization  based  on  the 
insurance  status  of  the  individual  and 
thus  represent  potential  violations  of 
EMTALA.) 

•  If  the  hospital's  emergency 
department  quality  oversight  plan 
differs  between  the  two  "sides"  (MCO 
and  non-MCO)  of  the  duallv  staffed  ED. 

•  Where  the  protocols  for  transfer  of 
unstable  patients  differ  other  than 
administratively,  for  example.  (1)  if  the 
substance  of  stability  determination 
criteria  between  the  two  staffs  are 
different,  or  (2)  when  patients  are 
unstable  and  are  transferred  routinely  to 
different  facilities  that  are  not 
equivalent  to  each  other  in  level  of  care 
or  distance,  and  their  destinations 
depend  on  their  insurance  status. 


While  we  recognize  that  dual  staffing 
will  add  to  a  hospital's  burden  to  assure 
that  it  is  not  violating  EMTALA,  we  do 
not  believe  the  EMTALA  statute  makes 
dual  staffing  illegal  per  se.  We  expect 
that  practical  experience  with  dually 
staffed  emergency  departments  will 
reveal  whether  or  not  they  can  be 
maintained  without  violating  EMTALA. 

What  .\re  the  Rules  GoverninK 
Medicare  and  Medicaid  Managed  Care 
Plans  With  Respect  to  Prior 
Authorization  Requirement.s  and 
Payment  for  Emergencj'  Senices? 

There  are  special  requirements  for 
managed  care  plans  that  contract  with 
Medicare  and  Medicaid  to  provide 
services  to  beneficiaries  of  those 
programs.  Congress  has  specified  that 
Medicare  and  Medicaid  managed  care 
plans  may  not  require  prior 
authorization  for  emergency  services, 
and  must  pay  for  such  services,  without 
regard  to  whether  the  hospital  providing 
such  services  has  a  contractual 
relationship  with  the  plan.  Under 
statutor\'  amendments  recently  enacted 
in  the  Balanced  Budget  Act  (BBA)  of 
1997  (Public  Law  105-33)  -.  Medicare 
and  Medicaid  managed  care  plans  are 
prohibited  from  requiring  prior 
authorization  for  emergency  services, 
including  those  that  "are  needed  to 
evaluate  or  stabilize  an  emergency 
medical  condition."  Moreover. 
Medicare  and  Medicaid  managed  care 
plans  are  required  to  pay  for  emergency 
services  provided  to  their  enrollees.  The 
obligation  to  pay  for  emergency  services 
under  Medicare  managed  care  contracts 
is  based  on  a  'prudent  layperson" 
standard,  which  means  that  the  need  for 
emergency  services  should  be 
determined  from  a  reasonable  patient's 
perspective  at  the  time  of  presentation 
of  the  symptoms.^ 


•  See  section  4001  of  the  BBA.  which  created 
section  18S2(d)  of  the  Act.  Section  1852(d)  covers 
emergency  services  and  prior  authorization  for 
Medicare  enrollees.  Also,  section  4704(a)  of  the 
BBA  created  section  1932(b)  of  the  .^ct.  which 
contains  Medicaid  provisions  covering  emergency 
services  and  prior  authorization. 

'  With  respect  to  Medicare,  prior  authorization 
requirements  for  Medicare  MCO  plans  were  already 
explicitly  prohibited  by  regulations  before  the 
passage  of  the  BBA  for  emergency  services  provided 
outside  an  HMO  or  competitive  medical  plan  (42 
CFR  417.414(c)(1)),  and  by  implication  for  services 
provided  within  such  a  plan.  Similarly,  while  the 
BBA  clarified  and  codified  the  "prudent  layperson" 
standard,  a  variation  of  this  standard  has  always 
been  part  of  the  Medicare  policy  for  managed  care 
plans.  Even  prior  to  the  BBA,  Medicare  and 
Medicaid  managed  care  plans  were  required  to 
reimburse  for  emergency  services  provided  other 
than  through  the  oi^anization.  See  section 
1876(c)(4)(B).  42  CFR  417.414(c)(1)  for  Medicare 
and  section  1903(m)(2)(A)(vii).  42  CFR  434.30(b)(2) 
for  Medicaid. 
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What  Practices  Will  Promote 
Compliance  With  the  Anti-Dumping 
Statute  by  Hospitals  When  Managed 
Care  Enrollees  Seek  Emergency 
Services? 

The  DIG  and  HCFA  are  concerned 
that  discussion  by  hospital  personnel 
with  a  patient  regarding  the  possible 
need  for  prior  authorization,  or  his  or 
her  potential  financial  liability  for 
medical  services  provided  by  a  hospital 
that  offers  emergency  services,  could 
unduly  influence  patients  to  leave  the 
emergency  department  without 
receiving  an  appropriate  medical 
screening  examination  or  any  necessary 
stabilizing  treatment.  Without  also 
informing  the  patient  of  his  or  her  rights 
to  a  medical  screening  examination  and 
to  stabilizing  medical  treatment  if  the 
patient's  condition  warrants  it  and  the 
medical  risks  of  leaving,  a  discussion 
about  insurance,  ability  to  pay  and 
seeking  prior  authorization  may  impede 
a  hospital's  compliance  with  its 
obligations  under  the  anti-dumping 
statute.  Discussions  initiated  by  a 
hospital  staff  member  with  a  patient 
regarding  potential  prior  authorization 
requirements  and  their  financial 
consequences  that  have  the  effect  of 
delaying  a  medical  screening  are  per  se 
violations  of  the  anti-dumping  statute. 
Moreover,  the  OIG  and  HCFA  believe 
that  in  the  absence  of  an  initial 
screening,  the  decision  of  a  managed 
care  plan  regarding  the  need  for 
treatment  is  likely  to  be  ill-informed. 
Patients  are  entitled  to  receive  a  medical 
screening  examination  and  stabilizing 
medical  treatment  under  the  anti- 
dumping statute  regardless  of  a 
hospital's  contract  with  a  health  plan 
that  requires  prior  authorization. 
Accordingly,  the  OIG  and  HCFA  suggest 
the  following  practices  to  minimize  the 
likelihood  that  a  hospital  will  violate 
the  statute: 

•  \'o  Prior  Authorization  Before 
Screening  or  Commpncing  Stabilizing 
Treatment 

It  is  not  appropriate  for  a  hospital  to 
seek,  or  direct  a  patient  to  seek, 
authorization  to  provide  screening  or 
stabilizing  services  to  an  individual 
from  the  indiyidual's  health  plan  or 
insurance  company  until  after  the 
hospital  has  provided  (1)  an  appropriate 
medical  screening  examination  to 
determine  the  presence  or  absence  of  an 
emergency  medical  condition,  and  (2) 
any  further  medical  e.xamination  and 
treatment  necessary  to  commence 
.stabilization  of  an  emergency  medical 
condition.  The  hospital  may  seek 
authorization  for  payment  for  all 
services  after  providing  a  medical 
screening  examination  and  once 


necessary  stabilizing  treatment  is 
underway.  (We  recognize  that  this 
guidance  differs  in  part  from  that 
provided  in  the  HCFA  State  Operations 
Manual  on  Provider  Certification 
(Transmittal  No.  2,  May  1988, 
Interpretive  Guidelines — 
Responsibilities  of  Medicare 
Participating  Hospitals  in  Emergency 
Cases,  Data  Tag  No.  A406.  p.  V-20), 
which  states  that  'it  is  not  appropriate 
for  a  hospital  to  request  or  a  health  plan 
to  require  prior  authorization  before  a 
patient  has  received  a  medical  screening 
exam  to  determine  the  presence  or 
absence  of  an  emergency  medical 
condition  or  until  an  emergency 
medical  condition  has  been  stabilized." 
We  will  revise  the  State  Operations 
Manual  to  ensure  that  it  conforms  to  the 
guidance  provided  in  this  bulletin)  We 
wish  to  emphasize  that  an  emergency 
physician  is  not  precluded  from 
contacting  the  patient's  personal 
physician  at  any  time  to  seek  advice 
regarding  the  patient's  medical  history' 
and  needs  that  may  be  relevant  to  the 
medical  screening  and  treatment  of  the 
patient,  as  long  as  this  consultation  does 
not  inappropriately  delay  such 
screening  and  stabilization.'' 

•   Use  of  Advance  Beneficiary-  Notices 
and  other  Financial  Responsibility 
Forms 

A  hospital  would  violate  the  patient 
anti-dumping  statute  if  it  delayed  a 
medical  screening  examination  or 
necessary  stabilizing  treatment  in  order 
to  prepare  an  ABN  and  obtain  a 
beneficiary  signature.  The  best  practice 
would  be  for  a  hospital  not  to  give 
financial  responsibility  forms  or  notices 
to  an  individual,  or  otherwise  attempt  to 
obtain  the  individual's  agreement  to  pay 
for  services  before  the  individual  is 
stabilized.  This  is  because  the 
circumstances  surrounding  the  need  for 
such  services,  and  the  individual's 
limited  information  about  his  or  her 
medical  condition,  may  not  permit  an 
individual  to  make  a  rational,  informed 
consumer  decision.  It  normally  is 
permissible  to  ask  for  general 
registration  information  prior  to 
performing  an  appropriate  medical 
screening  examination.  The  hospital 
may  not,  however,  condition  such  a 


■•If.  when  contacted,  a  managed  care  physician 
requests  that  the  patient  be  transferred,  the  hospital 
must  still  conclude  the  medical  screening 
examination  and  provide  any  treatment  necessary 
to  stabilize  the  patient  prior  to  transfer,  or  in  the 
case  of  an  unstable  patient,  provide  an  appropriate 
transfer.  A  hospital  may  only  transfer  an  unstable 
patient  at  the  request  of  the  managed  care  physician 
when  either  a  physician  at  the  hospital  certifies  that 
the  medical  benefits  of  transfer  outweigh  the 
increased  risk,  or  when  the  patient  requests  the 
transfer  in  writing  after  being  informed  of  the 
hospital's  obligations  and  the  risks  of  transfer. 


screening  and  further  treatment  upon 
the  individual's  completion  of  a 
financial  responsibility  form  or 
provision  of  a  co-payment  for  any 
services.  Such  a  practice  could  unduly 
deter  the  individual  from  remaining  at 
the  hospital  to  receive  care  to  which  he 
or  she  is  entitled  and  which  the  hospital 
is  obligated  to  provide  regardless  of 
ability  to  pay.  and  could  cause 
unnecessan,'  delay.  In  accordance  with 
the  HCFA  State  Operations  Manual. 
Interpretative  Guidelines.  'V-27  (May 
1998).  a  hospital  may  continue  to  follow 
reasonable  registration  processes  for 
individuals  presenting  for  evaluation 
and  treatment  of  a  medical  condition. 
Reasonable  registration  processes  may 
include  asking  whether  an  individual  is 
insured  and,  if  so,  what  that  insurance 
is,  as  long  as  this  inquiry  does  not  delay 
screening  or  treatment.  However, 
reasonable  registration  processes  should 
not  unduly  discourage  patients  from 
remaining  for  further  evaluation. 

•  Qualified  Medical  Personnel  Must 
Perform  Medical  Screening 
Examinations  and  Physicians  Must 
Authorize  Transfers 

A  hospital  should  ensure  that  either  a 
physician  or  other  qualified  medical 
personnel  (that  is.  hospital  staff 
approved  by  the  hospital's  governing 
body  to  perform  certain  medical 
functions)  provides  an  appropriate 
medical  screening  examination  to  all 
individuals  seeking  emergency  services. 
Depending  upon  the  individual's 
presenting  symptoms,  this  screening 
examination  may  range  from  a  relatively 
simple  examination  to  a  complex  one 
which  requires  substantial  use  of 
ancillary  services  available  at  the 
hospital  and  on-call  physicians.  If  it  is 
determined  that  the  individual  has  an 
emergency  medical  condition  and  that 
the  individual  requires  a  transfer,  only 
a  physician  (or,  if  a  physician  is  not 
physically  present  in  the  emergency 
department  at  the  time,  a  qualified 
medical  person  in  consultation  with  a 
physician  in  accordance  with 
regulations  at  42  CFR  489.24(d){l)(ii)(C)) 
may  authorize  such  a  transfer. 

•  When  a  Patient  Inquires  About 
Financial  Liability  for  Emergency 
Ser^'ices 

If  a  patient  inquires  about  his  or  her 
obligation  to  pay  for  emergency 
services,  such  an  inquiry  should  be 
answered  by  a  staff  member  who  has 
been  well  trained  to  provide 
information  regarding  potential 
financial  liability.  This  staff  member 
also  should  be  knowledgeable  about  the 
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hospital's  anti-dumping  statute 
obligations  and  should  clearly  inform 
the  patient  that,  notwithstanding  the 
patient's  ability  to  pay.  the  hospital 
stands  ready  and  willing  to  provide  a 
medical  screening  examination  and 
stabilizing  treatment,  if  necessarv'. 
Hospital  staff  should  encourage  any 
patient  who  believes  that  he  or  she  may 
have  an  emergency  medical  condition  to 
remain  for  the  medical  screening 
examination  and  any  necessary 
stabilizing  treatment.  Staff  should  also 
encourage  the  patient  to  defer  further 
discussion  of  financial  responsibility 
issues,  if  possible,  until  after  the 
medical  screening  has  been  performed. 
If  the  patient  chooses  to  withdraw  his  or 
her  request  for  examination  or 
treatment,  a  staff  member  with 
appropriate  medical  training  should 
discuss  the  medical  issues  related  to  a 
"voluntary  withdrawal." 

•  Voluntary  Withdrawal 

If  an  individual  chooses  to  withdraw 
his  or  her  request  for  examination  or 
treatment  at  the  presenting  hospital,  and 
if  the  hospital  is  aware  that  the 
individual  intends  to  leave  prior  to  the 
screening  examination,  a  hospital 
should  take  the  following  steps:  (1) 
Offer  the  individual  further  medical 
examination  and  treatment  within  the 
staff  and  facilities  available  at  the 
hospital  as  may  be  required  to  identif\' 
and  stabilize  an  emergency  medical 
condition;  (2)  Inform  the  individual  of 
the  benefits  uf  such  eXdJiiiiidtiuii  and 
treatment,  and  of  the  risks  of 
withdrawal  prior  to  receiving  such 
examination  and  treatment;  and  (3)  Take 
all  reasonable  steps  to  secure  the 
individual's  written  informed  consent  to 
refuse  such  examination  and  treatment. 
The  medical  record  should  contain  a 
description  of  risks  discussed  and  of  the 
examination,  treatment,  or  both,  if 
applicable,  that  was  refused.  If  an 
individual  leaves  without  notifx'ing 
hospital  personnel,  the  hospital  should, 
at  a  minimum,  document  the  fact  that 
the  person  had  been  there,  what  time 
the  hospital  discovered  that  the  patient 
had  left,  and  should  retain  all  triage 
notes  and  additional  records,  if  any. 
However,  the  burden  rests  with  the 
hospital  to  show  that  it  has  tiken 
appropriate  steps  to  discourage  an 
individual  from  leaving  the  hospital 
without  evaluation. 


Dated:  November  4.  1999. 
|une  Gibbs  Brown, 
Inspector  General.  Office  of  Inspector 
General. 

Dated:  November  3.  1999. 
Michael  M.  Hash, 

Deputy  Administrator.  Health  Care  Financing 
Administration. 

(FR  Doc.  99-29390  Filed  11-9-99;  8:45  am] 

BILLING  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Licensing  Opportunity  and/or 
Cooperative  Research  and 
Development  Agreement  ("CRADA") 
Opportunity;  Certain  Live  Attenuated 
Respiratory  Syncytial  Viruses  (RSV) 
and  Parainfluenza  Viruses  (PIV)  for 
Use  as  Human  Vaccines 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS 
action:  Notice. 

SUMMARY:  The  National  Institutes  of 

Health  (MH)  is  seeking  Licensee(s)  and/ 
or  a  commercial  collaborator{s]  to 
further  develop,  test,  and  commercialize 
as  live  attenuated  vaccines  certain 
recombinant  RSV  and  PIV  strains  and 
associated  intellectual  property 
developed  in  the  LaboratoPv'  of 
Infectious  Diseases  (LID).  Division  of 
Intramural  Research.  National  Institute 
of  Allergy  and  Infectious  Diseases 
(NIAID), 

DATES:  There  is  no  date  by  which 
license  applications  must  be  received. 
Respondents  who  wish  to  be  considered 
for  the  CR.\DA  opportunity  must  submit 
a  Capability  Statement  (described  below 
in  SUPPLEMENTARY  INFORMATION)  to  the 
NIAID.  Only  written  Capability 
Statements  received  by  the  NIAID  on  or 
before  December  27.  1999  for 
consideration.  Capability  Statements 
should  be  forwarded  to  Michael  R. 
Mowatt.  Ph  D  at  the  address  specified 
below 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  about  these  licensing 
opportunities  should  be  addressed  to 
Robert  Benson.  Ph.D..  Patent  .\dvisor. 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  601 1  Executive 
Boulevard.  Suite  325.  Rockville, 
Maryland  20852-3804.  Telephone:  (301) 
496-7056  ext.  267:  Facsimile:  (301) 
402-0220;  Email:  rb20m@nih.gov. 
Information  about  Patent  Applications 
and  pertinent  information  not  yet 
publicly  described  can  be  obtained 
under  the  terms  of  a  Confidential 
Disclosure  Agreement  Respondents 


interested  in  licensing  the  inventions 
will  be  required  to  submit  an 
"Application  for  License  to  Public 
Health  Service  Inventions". 

Inquiries  about  the  CRADA 
opportunity  should  be  addressed  to 
Michael  R.  Mowatt.  Ph.D.,  Technology 
Development  Manager,  Office  of 
Technology  Development.  NIAID. 
Building  31  Room  3B62.  31  Center  Drive 
MSC  2137,  Bethesda.  MD  20892-2137, 
Telephone:  (301)  435-8618,  Facsimile: 
(301)  402-7123:  Email: 
mmowatt@nih.gov.  Respondents 
interested  in  the  CRADA  opportunity 
should  be  aware  that  it  might  be 
necessary  to  secure  a  license  to  the 
above-mentioned  patent  rights  in  order 
to  commercialize  products  arising  from 
a  CRADA 

SUPPLEMENTARY  INFORMATION:  The 
inventions  described  below  are  owTied 
by  an  agency  of  the  U.S.  Govemiri,nt 
and  are  available  for  licensing — in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development — and/or  further 
development  under  one  ci  more 
CRADAs  in  the  clinically  important 
applications  described  below. 

Human  RespLratorv  Svncvtial  Viruses 
(HRSV).  subgroups  A  and  B  (HRSV-A 
and  HRSV-B,  respectively),  are  the  most 
common  cause  of  serious  respiratory- 
tract  infection  in  children  and  infants 
less  than  one  year  of  age.  RSV  is 
responsible  for  more  than  20%  of  all 
pediatric  hospital  admissions  due  to 
respiratory  tract  disease,  and  in  the  US 
is  the  cause  of  91,000  hospitalizations 
and  4,500  deaths.  No  licensed  vaccine  is 
available  to  prevent  disease  by  these 
viruses. 

Attenuated  RSV  strains  for  intranasal 
administration  are  the  most  promising 
candidate  vaccines  because  they  are 
efficacious  even  in  the  presence  of 
passively  transferred  antibodies,  the 
very  situation  found  in  the  target 
population  of  infants  with  maternally 
derived  anti-HRSV  antibodies.  Designed 
mutations  can  be  introduced  into  the 
RSV  genome  or  antigenome  utilizing 
cDNA  technology  as  a  means  of 
engineering  suitably  attenuated  RSV 
strains.  See  Collins  et  al.,  Proc.  Nat. 
Acad.  Sci.  USA  92  11563-11567.  1995. 
and  PCT/US96/15524,  "Production  of 
Infectious  Respiratorv'  Syncytial  Virus 
From  Cloned  Nucleotide  Sequences", 
which  is  available  from  NIH  for 
licensing  nonexclusively. 

Human  Parainfluenza  Viruses  (HPFV), 
serotypes  1,  2.  and  3  (HPWs,  HPIV2. 
and  HPIVl ,  respectively),  are  in 
aggregate  the  second  most  common 
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cause  of  serious  respiratory  tract 
infection  in  children  and  infants  less 
than  one  vear  uf  age.  No  licensed 
vaccine  is  available  to  prevent  disease 
by  any  of  these  viruses.  Attenuated 
HPIV  strains  are  the  most  promising 
candidate  vaccines  for  the  same  reasons 
noted  above  for  attenuated  RSV 
vaccines.  The  following  seven  recently 
filed  patent  applications  are  avadable 
for  licensing  for  certain  virus  vaccine 
strains. 

Production  of  Attenuated  Chimeric 
Respiratory  Syncytial  Virus  Vaccines 
From  Cloned  Nucleotide  Sequences 

Inventors  Peter  L  Collins.  Stephen  S. 
Whitehead  and  Brian  R.  Murphy. 

Serial  S'umher:  09/291.894  (CIP  of  08/ 
892.403,  PCT/US97/12269). 

F//;/igDafe  April  13.  1999. 

This  patent  application  broadly 
describes  and  claims  RSV  strains  that 
are  attenuated  recombinant  chimeras  of 
two  different  RSV  parental  strains.  The 
chimeras  comprise  a  background 
genome  or  antigenome  from  one  strain 
into  which  is  isnerted  or  substituted 
genes  or  genomic  segments  from  a 
heterologous  RSV  stram.  Introduction  of 
the  heterologous  gene  can  serve  to  (a) 
attenuate  the  background  strain,  and/or 
(b)  change  the  immunogenicitv  of  the 
background  strain  to  the  heterologous 
strain  or  (c)  form  a  chimera  with  the 
immunogenicity  of  both  the  background 
and  heterologous  strains.  A  chimeric 
virus  consisting  of  a  RSV  Group  a\. 
background  strain  into  which  the  F  and 
G  genes  of  the  RSV  Group  B  virus  were 
substituted  was  shown  to  be  infectious 
and  to  raise  protective  antibodies 
against  RSV  Group  B  in  chimpanzees. 
Thus  a  candidate  RSV  vaccine  strain  of 
one  Group  with  the  proper  balance  of 
attenuation  and  immunogenicity  can 
now  be  used  to  make  a  vaccine  against 
the  other  Group  just  by  switching  the  F 
and/or  G  genes.  Certain  candidate  RSV 
vaccine  strains  are  not  available  for 
licensing. 

Production  of  Attenuated,  Human- 
Bovine  Chimeric  Respiratory  Syncytial 
Virus  Vaccines 

Inventors:  Ursula  Buchholz,  Peter  L. 
Collins,  Brian  R.  Murphy  and  Stephen 
S.  Whitehead. 

Serial  dumber:  60/143,132. 

Filing  Date:  luly  9.  1999. 

The  inventors  have  shown  that  genes 
may  be  switched  between  human  RSV 
(HRSV)  and  bovine  RSV  (BRSV)  and  a 
live,  infectious  and  immunogenic 
chimeric  virus  can  result.  Based  on  this 
discovery,  two  approaches  are 
contemplated  to  produce  chimeric 
strains  that  are  vaccine  candidates, 
balanced  in  attenuation  and 


immunogenicity.  The  first  is  to  start 
with  BRSV  and  substitute  in  the  HRSV 
F  and  G  genes;  this  has  been  done  and 
the  resulting  chimeric  strain  shown  to 
be  highly  attenuated  in  chimpanzees. 
Other  HRSV  genes  or  genome  segments 
may  be  inserted  to  decrease  attenuation. 
The  other  approach  is  to  start  with 
HRSV  and  introduce  BRSV  genes,  other 
than  the  BRSV  F  and  G  genes.  These 
host  range  mutants  should  be  extremely 
stable  because  of  the  large  number  of 
nucleotide  and  amino  acid  sequence 
differences  between  bovine  and  human 
RSV  genes. 

Production  of  Recombinant  Respiratory 
Syncytia!  Viruses  Expressing  Immune 
Modulatory  Molecules 

Inventors:  Peter  L.  Collins,  Alexander 
R.  Bukreyev,  Brian  R.  Murphy  and 
Stephen  S.  Whitehead. 

Serial  Number:  60/143,425. 

Filing  Date:  July  13,  1999. 

With  the  goal  of  producing  attenuated 
RSV  vaccine  strains  with  new  and 
favorable  properties,  the  cytokines, 
Interferon-gamma  (IFN-y).  Interleukin-2 
(IL-2),  Interleukin-4  (IL^)  and 
Granulocyte-Macrophage  Colonv 
Stimulating  Factor  (GM-CSF)  were 
inserted  into  the  RSV  genome.  Utilizing 
murine  versions  of  the  cytokines  and 
mice  as  animals  models,  all  four 
recombinant  RSVs  were  infectious, 
immunogenic,  protective  against  RSV 
challenge,  and  produced  substantial 
quantities  of  the  given  cytokine.  RSV/ 
IFN-Y  and  RSV/GM-CSF  were 
particularly  interesting  because  both 
were  attenuated  but  with  enhanced 
immunogenicity.  a  very  desirable 
phenotype  in  attenuated  virus  vaccine 
strains.  IL-2  insertion  resulted  in 
attenuation  but  no  change  in 
imm  unogenicity . 

Production  of  Attenuated  Respiratory 
Syncytial  Viruses  Vaccines  Involving 
Modification  of  M2  Open  Reading 
Frame  (ORf )  2 

Inventors:  Alison  Bermingham,  Peter 
L.  Collins  and  Brian  R.  Murphy. 

Serial  Number:  60/143,097. 

Filing  Date:  ]uly  7,  1999. 

This  application  describes  two 
inventions,  both  involving  knocking  out 
or  ablating  the  expression  of  the  second 
translational  open  reading  frame 
encoded  by  the  M2  gene  (M2  0RF2)  of 
RSV.  The  first  invention  is  the  finding 
that  M2  0RF2  knockout  viruses  are 
infectious  and  immunogenic  but  are 
attenuated  from  100-1000  fold  in  vitro. 
Thus,  the  M2  ORF2  knockout  represents 
another  attenuating  mutation  that  can  be 
mixed  with  other  known  mutations  to 
produce  RSV  vaccine  strains  with  the 
proper  balance  of  attenuation  and 


immunogenicity.  The  second  invention 
involves  the  finding  that  while  the 
implication  of  M2  ORF2  knockouts  is 
restricted  compared  to  wildlype.  the 
production  of  mRNA  and  viral  proteins 
is  increased  175-300%.  Thus,  even 
though  the  virus  is  attenuated,  the 
expression  of  viral  antigens  is  increased. 
As  another  application,  these  knockouts 
can  be  used  to  produce  the 
immunogenic  F  and  G  proteins  for  use 
in  subunit  vaccines. 

Recombinant  PIV  Vaccines  Attenuated 
by  Deletion  or  Ablation  of  a  Non- 
Essential  Gene 

Inventors:  Anna  P.  Durbin.  Peter  L. 
Collins  and  Brian  R.  Murphv. 

Serial  Number:  09/350.821 . 

Filing  Date:  July  9.  1999.  with  priority 
to  September  19,  1997. 

The  present  invention  concerns  the 
discovery  that  knocking  out  one  or  more 
of  the  non-essential  C,  D  and/or  V  genes 
results  in  attenuated  and  immunogenic 
virus  strains.  A  C  knockout  and  DV 
double  knockout  of  a  human  PIV3  (JS 
wildtype)  strain  were  attenuated  and 
protective  in  African  Green  Monkeys. 
Knockouts  of  the  C,  D  and/or  V  genes 
represent  another  type  of  attenuation  to 
be  mixed  with  the  other  known 
mutations  to  generate  PIV  vaccine 
strains  with  the  appropriate  balance  of 
attenuation  and  immunogenicity. 

Attenuated,  Human-Bovine  Chimeric 
Parainfluenza  Virus  (PIV)  Vaccines 

Inventors:  Jane  E.  Bailly.  Peter  L. 
Collins,  Brian  R.  Murphy  and  Anna  P. 
Durbin. 

Serial  Number:  60/143,134. 

Filed:  July  9,  1999. 

The  essence  of  the  present  invention 
is  that  bovine  PIV  (BPIV)  gene(s)  other 
than  the  hemagglutinin-neuraminidase 
(HN)  and  fusion  (F)  glycoprotein  genes 
can  be  substituted  for  their  counterparts 
in  a  NPIV  genome  or  antigenome  as  a 
means  of  attenuation  based  on  host 
range  restrictions.  Conversely,  the  genes 
that  encode  HPIV  protective  antigens, 
e.g..  the  HN  and  F  genes,  can  be  inserted 
into  a  BPrV  genome  or  antigenome. 
Either  approach  can  yield  human/ 
bovine  PfV  chimeras  that  are  infectious 
and  immunogenic  but  attenuated,  due  to 
host  range  effects,  and  thus  are 
candidate  vaccine  strains.  BPIV  genes 
may  serve  as  another  means  of 
modulating  viral  attenuation,  e.g..  in 
combination  with  other  known 
attenuating  mutations,  as  described 
above,  in  order  to  derive  a  suitably 
attenuated  HPIV,  Alternatively,  starting 
from  BPIV  and  inserting  the  antigenic 
HPrV  F  and/or  NH  genes,  along  with 
other  HPIV  genes  or  other  attenuating 
mutations  represents  another  path  one 
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can  take  to  an  attenuated  HPIV  vaccine. 
Certain  candidate  human-bovine 
rhimeric  PIV  vaccine  strains  are  not 
available  for  licensing. 

Production  of  Attenuated  Negative 
Stranded  RNA  \irus  \'accines  From 
Cloned  Nucleotide  Sequences 

Inventors:  Brian  R.  Murphy.  Peter  L. 
Collins.  Anna  P.  Durbin,  and  Mario  H. 
Skiadopoulos. 

Serial  Sumber:  60/129.006. 

Filling  Date:  April  13.  1999. 

Negative  stranded  RNA  viruses  (the 
Mononegavirales)  include  RS\'.  PIV, 
measles,  mumps  and  rabies  as  human 
pathogens.  Recombinant  production  of 
live  attenuated  virus  strains  as  vaccine 
candidates  has  involved,  for  each  virus, 
identifving  attenuating  mutations  and 
producing  recombinant  virus  strains 
with  different  combinations  of 
mutations  in  a  hunt  for  the  right  balance 
of  attention  and  immunogenicity  This 
invention  dramatically  increases  the 
number  of  mutations  available.  The 
inventors  have  shown  that  attenuating 
mutations  in  one  negative  stranded  RNA 
virus  can  be  "transferred"  to 
homologous  locations  in  other  negative 
stranded  RNA  viruses,  resulting  in  a 
transfer  of  the  attenuation  phenotype. 
Now,  many  of  the  attenuating  mutations 
known  for  RSV  or  PFV'  can  be  transferred 
between  each  of  these  viruses,  or  into 
the  other  less  studied  members  of  this 
family.  Also  mutations  identified  in 
other  param>'xoviruses.  such  as  measles 
virus,  can  be  transferred  to  RSV  and 

1  1  V  .   oue.Ai   LlciAiSiui  iiiaiii_'ii:>  iiav  c   ljccii 

performed  and  show  that  this  general 
approach  works.  Certain  candidates 
RSV  and  PIV  vaccine  strains  are  not 
available  for  licensing. 

The  CRADA  will  employ  attenuated 
human-animal  chimeric  RSV  and  PI\' 
strains  developed  in  LID  using 
recombinant  DNA  methodologies  to  (11 
identify-  and  characterize  the  mutations 
responsible  for  attenuation.  (2)  engineer 
viral  strains  suitably  attenuated  for  use 
as  human  vaccines,  and  (3)  evaluate  the 
attenuated  viruses  as  live  vaccines  in 
animals  and  humans. 

The  LID  has  extensive  experience  in 
evaluating  the  safety,  antigenicity, 
immunogenicity  and  efficacy  of  various 
human  viral  pathogens  and  vaccines 
thereof  both  in  experimental  animals 
and  human  volunteers.  The  Collaborator 
in  this  endeavor  is  expected  to  commit 
several  scientists  off-site  to  support  the 
activities  defined  by  the  CR.^DA 
Research  Plan. 

These  scientists,  in  collaboration  with 
investigators  in  the  LID,  would 
coordinate  the  production  and  release 
testing  of  the  candidate  vaccines. 


generate  monoclonal  antibodies  needed 
for  manufacture  of  clinical  lots  and  for 
their  clinical  evaluation,  and  use 
molecular  virologic  techniques  to 
generate  attenuating  mutations  suitable 
for  use  in  live  vaccine  candidates.  In 
addition,  it  is  expected  that  the 
Collaborator  will  provide  funds  to 
supplement  LID's  research  budget  for 
the  project  and  would  make  a  major 
funding  commitment  to  support  the 
safety,  immunogenicity  and  efficacy 
studies  for  candidate  vaccines 
developed  under  the  CR,ADA, 

The  capability  statement  must 
address,  with  specificity,  each  of  the 
following  selection  criteria:  (1)  The 
technical  expertise  of  the  Collaborator's 
Principal  in\estigator  and  laboratory 
group  in  molecular  virology,  (2)  Ability 
of  Collaborator  to  manufacture 
experimental  vaccine  lots  for  parental 
administration  under  Good 
Manufacturing  Practices  (GMP) 
conditions,  and  (3)  Ability  to  provide 
adequate  and  sustained  funding  to 
support  the  requisite  vaccine  safety  and 
efficacy  studies. 

Dated:  Ortober  26.  1999. 
Mark  Rohrbaugh, 

Director,  Office  of  Technology  Development, 
MAID. 

Dated:  October  29.  1999. 
Jack  Spiegel. 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
NIH. 

[FR  Doc   99-29368  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Drug 
Research  and  Development  of  a  Novel 
Vacuolar-Type  (H+)-ATPase-lnhibitory 
Compound  Class 

AGENCY:  National  Cancer  Institute, 

National  Institute  of  Health.  PHS, 

DHHS. 

ACTION:  Notice  of  opportunity  for 

cooperative  research  and  development 

(CRADA), 

.\n  opportunity  is  available  for  a 
Cooperative  Research  and  Development 
.Agreement  (CR.-\DA)  for  the  purpose  of 
collaborating  with  the  NCI  intramural 
Laboratory  of  Drug  Discovery  Research 
&  Development  (LDDRD)  on  further 
research  and  dexelopment  of  U.S. 
government-owned  technology 
encompassed  within  U.S.  Patent 
Application  Serial  No.  60/122,953, 


entitled  "Novel  Vacuolar-Type  (H-f)- 
ATPase-Inhibitor\'  Compounds  and 
Compositions,  and  Uses  Thereof." 

SUMMARY:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C.  3710;  and  Executive  Order 
12591  of  April  10.  1987.  as  amended  by 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995),  the  National 
Cancer  Institute  (NCI)  of  the  National 
Institutes  of  Health  (NIH)  of  the  Public 
Health  Ser\'ice  (PHS)  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
seeks  a  Cooperative  Research  and 
Development  Agreement  ((CRADA)  with 
a  pharmaceutical  or  biotechnology 
company  to  develop  new  drugs, 
therapeutic  and/or  preventative 
methods  based  on  selective  inhibition  of 
vacuolar-type  (H-t-)  ATPases.  The 
CRADA  would  have  an  expected 
duration  of  one  (1)  to  five  (5)  years.  The 
goals  of  the  CRADA  include  the  rapid 
publication  of  research  results  and 
timely  commercialization  of  products, 
methods  of  treatment  or  prevention  that 
may  result  from  the  research.  The 
CRADA  Collaborator  will  have  an 
option  to  negotiate  the  terms  of  an 
exclusive  or  non-exclusive 
commercialization  license  to  subject 
inventions  arising  under  the  CRADA 
and  which  are  subject  of  the  CRADA 
Research  Plan,  and  can  apply  for 
background  licenses  to  the  existing 
patent  described  above,  subject  to  any 
pre-existing  licenses  already  issued  for 
other  fields  of  use. 

ADDRESSES:  Proposals  and  questions 
about  this  CRADA  opportunity  may  be 
addressed  to  Dr.  Bjarne  Gabrielsen, 
Technology  Development  & 
Commercialization  Branch,  National 
Cancer  Institute-Frederick  Cancer 
Research  &  Development  Center. 
Fairview  Center,  Room  502,  Frederick, 
MD  21701  (phone:  301-846-5465,  fax: 
301-846-6820). 

Scientific  inquiries  should  be  directed 
to  Dr.  Michael  R.  Boyd,  Chief  Laboratory 
of  Drug  Discovery  Research  & 
Development,  National  Cancer  Institute- 
Frederick  Cancer  Research  & 
Development  Center,  Bldg.  1052,  Rra 
121,  Frederick,  MD  21702-1201  (phone: 
301-846-5391:  fax:  301-846-6919;  e- 
mail  boyd@dtpax2.ncifcrf.gov). 

EFFECTIVE  DATE:  Inquiries  regarding 
CRADA  proposals  and  scientific  matters 
may  be  forwarded  at  any  time. 
Confidential  preliminar}-  CRADA 
proposals,  preferably  two  pages  or  less. 
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mu.st  be  submitted  to  the  N'CII  on  or 
before  December  10.  1999.  Guidelines 
for  preparing  final  CRADA  proposals 
will  be  communicated  shorth'  thereafter 
to  dll  respondents  with  whom  initial 
confidential  discu.ssions  will  have 
established  sufficient  mutual  interest. 

SUPPLEMENTARY  INFORMATION: 

Technology  Available 

DHHS  scientists  within  the  LDDRD, 
.\C!I  have  disco\ered  a  novel  class  of 
compounds  that  may  have  diverse  uses 
in  therapy  of  prophylaxis,  or  other 
medical  uses,  that  require  inhibition  of 
pathophysiological  or  physiological 
processes  mediated  bv  \acuolar-type 
(H  +  )-ATPases  (V-ATPases).  Details  are 
in  U.S.  Patent  Application  Serial  No. 
60/122,953.  available  under  an 
appropriate  Confidential  Disclosure 
.■\greement. 

Technology  Sought 

.Accordingly,  DHHS  now  seeks 
collaborative  arrangements  for  the  joint 
elucidation,  evaluation  and 
development  of  novel  compounds  and 
methods  to  selectively  inhibit 
phyiological  and/or  disease  processes 
that  are  mediated,  at  least  in  part, 
through  specific  isoform(s)  of  V- 
,\TPases,  For  collaboration  with  the 
commercial  sector,  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  will  be  established  to  provide 
for  equitable  distribution  of  intellectual 
propertv  rights  developed  under  the 
CRADA.  CRADA  aims  will  include 
rapid  publication  of  research  results  as 
well  as  full  and  timely  e.xploitation  of 
any  commercial  opportunities. 

NCI  and  Collaborator  Responsibilities 

The  role  of  the  LDDRD.  NCI  in  this 
CR.\DA  will  include,  but  not  be  limited 
to: 

1.  Providing  intellectual,  scientific, 
and  technical  expertise  and  experience 
to  the  research  project 

2   Providing  the  Collaborator  with 
pertinent  available  compounds  for 
investigation/evaluation 

i  Planning  research  studies  and 
interpreting  research  results. 

4.  Publishing  research  results. 

The  role  of  the  CR,-\DA  Collaborator 
may  include,  but  not  be  limited  to: 

1.  Providing  significant  intellectual, 
scientific,  and  technical  expertise  or 
experience  to  the  research  project. 

2   Planning  research  studies  and 
interpreting  research  results. 

3.  Providing  technical  expertise  and/ 
or  financial  support  for  CR.-XD.-A-related 
research  as  outlined  in  the  CR,\DA 
Research  Plan 

4.  Publishing  research  results. 


Selection  criteria  for  choosing  the 
CRADA  Collaborator  may  include,  but 
not  be  limited  to: 

1.  The  ability  to  collaborate  with  NCI 
on  further  research  and  development  of 
this  technology.  This  ability  can  be 
demonstrated  through  experience  and 
expertise  in  this  or  related  areas  of 
technology  indicating  the  ability  to 
contribute  intellectually  to  on-going 
research  and  development. 

2.  Expertise  and  experience  in  the 
following  areas:  preclinical  research  and 
drug  development  of  selective  vacuolar- 
type  ATPase-inhibitory  compounds; 
ability  to  perform  appropriate  chemical 
synthetic  efforts  to  support  V-ATPase- 
directed  structure/activity  (SAR) 
studies,  lead-optimization,  drug 
candidate  selection  and  development: 
performance  of  in  vitro  and/or  in  vivo 
assays  of  V-ATPase  inhibition 
employing  distinctive  V-ATPases  from 
diverse  human  and  other  mammalian 
tissues  and  cells. 

3.  The  demonstration  of  adequate 
resources  to  perform  the  research. 
development  and  commercialization  of 
this  technology'  (e.g.  facilities,  personnel 
and  expertise)  and  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outlined  in  the  CRADA 
Collaborator's  proposal. 

4.  The  willingness  to  commit  best 
effort  and  demonstrated  resources  to  the 
research,  development  and 
commercialization  of  this  technology. 

5.  The  demonstration  of  expertise  in 
the  commercial  development, 
production,  marketing  and  sales  of 
products  related  to  this  area  of 
technology. 

6.  The  willingness  to  cooperate  with 
the  National  Cancer  Institute  in  the 
timely  publication  of  research  results. 

7.  The  agreement  to  be  bound  by  the 
appropriate  DHHS  regulations  relating 
to  human  subjects,  and  all  PHS  policies 
relating  to  the  use  and  care  of  laboratory 
animals. 

8.  The  wrillingness  to  accept  the  legal 
provisions  and  language  of  the  CRAD,\ 
with  only  minor  modifications,  if  any. 
These  provisions  govern  the  equitable 
distribution  of  patent  rights  to  CRADA 
inventions.  Generally,  the  rights  of 
ownership  are  retained  bv  the 
organization  that  is  the  employer  of  the 
inventor,  with  (1)  the  grant  of  a  license 
for  research  and  other  Government 
purposes  to  the  Government  when  the 
CRADA  Collaborator's  employee  is  the 
sole  inventor,  or  (2)  the  grant  of  an 
option  to  elect  an  exclusive  or  non- 
exclusive license  to  the  CRADA 
Collaborator  when  the  Government 
employee  is  the  sole  inventor 


Dated:  October  29.  1999. 
Kathleen  Sybert, 

Chief.  Tpcltnalogy- Development  &■ 
Commercialization  Branch,  National  Cancer 
Institute.  National  Institutes  of  Health. 
[FR  Doc.  99-29.367  Filed  11-9-99;  8:45  am] 
BILLING  CODE  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors.  NHLBI. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c){6).  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Heart,  Lung,  and  Blood 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committpe:  Board  of  Scientific 
Counselors,  .NHLBI. 

Date:  December  9-10.  1999. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  perfcjrmance.  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health.  9000 
Rockviile  Pike.  Building  10,  Room  7.S2,3.5. 
Bethesda,  MD  20892. 

Contact  Person:  Elizabeth  G.  Nabel, 
Director  of  Clinical  Research  Programs, 
National  Heart.  Lung,  and  Blood  institute. 
Division  of  Intramural  Research.  Building  10, 
Room  8C10.3.  MSC  17.=54.  Bethesda,  MD 
20892.  301/496-1518. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.233.  National  Center  for 
Sleep  Disorders  Research:  93.837.  Heart  and 
Vascular  Diseases  Research;  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  November  3,  1999. 
Anna  SnoufFer, 

Acting  Director.  Office  of  Federal  Advisory- 
Committee  Policy. 
|FR  Doc.  99-29378  Filed  11-9-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  • 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  on 
.'Mcohol  Abuse  and  Alcoholism  Special 
P^mphasis  Panel.  Special  Emphasis  Panel. 

Date:  November  22,  1999. 

Time:  9  am  to  11  am. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Blvd..  Suite  409, 
Rockville,  MD  20852.  (Telephone  Conference 
Call). 

Contort  Person:  ,Sean  O'Rourlce,  Scientific 
Review  .■\dministrator.  Extramural  Project 
Review  Branch.  National  institute  on  Alcohol 
.•\buse  and  Alcoholism,  National  Institutes  of 
Health.  Suite  409.  6000  Executive  Boulevard, 
Bethesda.  MD  20892-7003.  301^43-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic:  .Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  November  2.  1999. 
Anna  Snouffer, 

Artmg  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc  99-29371  Filed  11-9-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of-Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Biomedical  Research  Review 
Subcommittee. 

Date:  November  5.  1999. 

Time:  8  am  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Hyatt  Regency,  One 
Bethesda  Metro.  Bethesda.  MD  20814. 

Contact  Person:  Ronald  Suddendorf.  Phd., 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-6106. 
rsuddend@willco.niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  November  2, 1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-29372  Filed  11-9-99;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism:  Notice  of  Closed 
Meetings 

PiiTsuant  to  section  10(d)  of  the 
Federal  advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
could  constitute  unwarranted  invasion 
of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  November  4, 1999. 

rime:  5  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel,  100 
Bethesda  Metro  Center.  Bethesda.  MD  20814. 

Contact  Person:  Ronald  Suddendorf, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  and  Alcoholism,  National  Institutes 
of  Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard.  Bethesda,  MD  20892- 
7003,  301^43-2926. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  November  4,  1999. 

Time:  6  PM  to  9  PM. 

Agenda:  To. review  and  evaluate  grant 
applications. 

Place:  The  Hyatt  Regency  Hotel.  100 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ronald  Suddendorf, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003.  301-443-2926. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
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Training;  93.273,  Alcohol  Ri'scarrh  Programs; 
93.891.  Alcohol  Research  Onter  Grants, 
National  Institutes  of  Health,  HHS) 

n;tfed:  November  2,  1999. 
.\nna  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
!FR  Doc.  99-29373  Filed  11-10-99;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory'  Conunittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Pannl  K24  Tplprnnference 
Review. 

Date:  November  19,  1999. 

Time  12  pm  to  1:.30  pm. 

Agenda  To  review  and  evaluate  grant 
applications 

Place  6100  Executive  Blvd.,  DSR  Conf. 
Rm  ,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  .Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd..  Room  5E01, 
Bethesda.  MU  20892.  CtOl)  496-1485. 

This  notice  is  bemg  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.209,  Contraception  and 

Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93,865.  Research  for 
.Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  Nnvember  3,  1999. 
.Anna  Snouffer, 

Ai  tini>  Director,  Office  of  Federal  Advisory 

(Committee. 

iFR  Doc.  99-29375  Filed  11-9-99;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b{c}{6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  T32 — Teleconference 
Review  Meeting. 

Date:  November  15,  1999. 

Time:  2  PM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6100  Executive  Blvd.,  DSR  Conf. 
Rm.,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Hameed  Khan,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review.  National  Institute  of  Child  Health, 
and  Human  Development.  National  Institutes 
of  Health,  6100  Executive  Blvd..  Room  5E01, 
Bethesda.  MD  20892,  (301)  496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93,865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  November  3, 1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  99-29376  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel, 

Date:  November  15-16,  1999. 

Time.  7:30  PM  to  3  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Katherine  Woodbury, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS./NIH.'DHHS. 
Neuroscience  Center.  6001  Executive  Blvd. 
Suite  3208,  MSC  9529.  Bethesda.  MD  20692- 
9529,  301--496-9223 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  November  18-19.  1999, 

r/me;  7:30  PM  to  4  PM. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Katherine  Woodbury, 
Scientific  Review  .Administrator,  Scientific 
Review  Branch,  NINDS/NIH'DHHS. 
Neuroscience  Center.  6001  Executive  Blvd, 
Suite  3208.  MSC  9529.  Bethesda.  MD  20892- 
9529.  301-496-9223. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  December  2.  1999 

Time:  1 1  AM  to  1  PM. 

.'\genda:  To  review  and  evaluate  grant 
applications. 


Federal  Register  '  \'ol.  64,  No.  217  /  Wednesday.  November  10.   1999 /Notices 


61365 


Place  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892. 

Contact  Person:  Lillian  M.  Pubols,  Chief, 
Scientific  Review  Branch,  NINDS/NIH/ 
UHHS,  Neuroscience  Center.  6001  Executive 
Blvd.  Suite  3208.  MSC  9529,  Bethesda,  MD 
20892-9529,  301-496-9223.  Ip28e@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  93.8534. 
Biological  Basis  Research  in  Neurosciencies, 
National  Institutes  of  Health,  HHS) 

Dated:  November  3.  1999. 
Anna  Snouffer, 

Acting  Dirwtor.  Office  of  Federal  Advisory 
Committee'  Policy. 
[FR  Doc.  99-29377  Filed  11-9-99;  8:45  am] 

BILLING  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendi.x  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Library  of 
.Medicine  Special  Emphasis  Panel 
Teleconference 

Date;  November  19.  1999,     • 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Librarv  of  Medicine.  6705 
Rockledge  Drive.  Suite  301.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  PfTson.  Sharee  Pepper.  PhD. 
Scientific  Review  ,\dministrator.  Health 
Scientist  .Administrator.  Office  of  Extramural 
Programs,  .National  Library'  of  Medicine.  6705 
Rockledge  Drive.  Suite  301.  Bethesda.  MD 
20892.  (301)  594-4933. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hinding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
.Assistance,  National  Institutes  of  Health. 
HHS) 


Dated:  November  3. 1999. 
Anna  SnoufTer, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-29369  Filed  11-9-99;  8:45  am) 
BILUNG  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 

provisions  set  forth  in  sections 
552b(c){4)  and  .5.52b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 

the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel 
Teleconference. 

Date:  November  17.  1999. 

Time:  2:30  pm  to  3:3U  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  6705 
Rockledge  Drive,  Suite  301.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Sharee  Pepper,  PhD. 
Scientific  Review  Administrator,  Health 
Scientist  Administrator,  Office  of  Extramural 
Programs.  National  Library  of  Medicine,  6705 
Rockledge  Drive.  Suite  301  Bethesda.  MD 
20892.  (301)  594-4933. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance,  National  Institutes  of  Health. 
HHS) 

Dated:  November  3.  1999. 
Anna  SnoufTer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  99-29370  Filed  11-9-99:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review:  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d}  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  19.  1999. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  »)  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4132,  MSC  7802. 
Bethesda.  MD  20892.  (301)  435-1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  22.  1999. 

Time;  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Alec  S.  Liacouras. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5154, 
MSC  7842.  Bethesda.  MD  20892,  (301)  435- 
1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  23.  1999. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Larry  Pinkus.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4132,  MSC  7802, 
Bethesda.  MD  20892,  (301)  435-1214. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  \os  9.)  ,i06.  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research.  93.333. 
93.337.  93.393-93.396.  93.837-93.844, 
93  846-93  878.  93  892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  November  3.  1999. 
Anna  SnoufFer. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Dor  99-29^4  Filed  11-9-99;  8;45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Notice  of  Deadline  for  Submitting 
Completed  Applications  to  Begin 
Participation  in  the  Tribal  Self- 
Governance  Program  in  Fiscal  Year 
2001  or  Calendar  Year  2001 

agency:  Office  of  Self-Governance. 
Office  of  the  Secretarv,  Interior. 
ACTION:  Notice  of  Application  Deadline. 

summary:  In  this  notice,  the  Office  of 

Self-Governance  (OSG)  establishes  a 
March  1.  2000,  deadline  for  tribes/ 
consortia  to  submit  completed 
applications  to  begin  participation  in 
the  tribal  self-governance  program  in 
fiscal  year  2001  or  calendar  year  2001 
DATES:  Completed  application  packages 
must  be  received  by  the  Director,  Office 
of  Self-Governance  by  March  1.  2000. 
ADDRESSES:  .Application  packages  for 
inclusion  in  the  applicant  pool  should 
be  sent  to  the  Director.  Office  of  Self- 
Governance,  U.S.  Department  of  the 
Interior.  Mail  Stop  2542.  1849  C  Street 
MW,  Washington  DC  20240 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  D.  Reinfield,  US.  Department 
of  the  Interior.  Office  of  Self- 
Governance.  1849  C  Street  NW,  Mail 
Shop  2548,  Washington  DC  20240.  202- 
208-5734 
SUPPLEMENTARY  INFORMATION: 

Under  the  Tribal  Solf-Governance  Act 
of  1994  (Public  Law  103^13).  as 
amended  by  the  Fiscal  Year  1997 
Omnibus  .Appropriations  Bill  (Public 
Law  104-208)  the  Director.  Office  of 
Self-Governance  may  select  up  to  50 
additional  participating  tribes.'consortia 
per  vear  for  the  tribal  self-governance 
program,  and  negotiate  and  enter  into  an 
annual  written  funding  agreement  with 
each  participating  tribe  The  Act 
mandates  that  the  Secretarv  submit 
copies  of  the  funding  agreements  at  least 
90  days  before  the  proposed  effective 
date  to  the  appropriate  committees  of 
the  Congress  and  to  each  tribe  that  is 
served  by  the  Bureau  of  Indian  .Affairs 
(BIAJ  agency  that  is  serving  the  tribe 


that  is  a  party  to  the  funding  agreement. 
Initial  negotiations  with  a  tribe/ 
consortium  located  in  a  BIA  region  and/ 
or  agency  which  has  not  previously 
been  involved  with  self-governance 
negotiations,  will  take  appro.ximately 
two  months  from  start  to  finish. 
Agreements  for  an  October  1  to 
September  30  fiscal  year  need  to  be 
signed  and  submitted  by  luly  1 . 
Agreements  for  a  January  1  to  December 
31  fiscal  year  need  to  be  signed  and 
submitted  by  October  1 . 

Background 

On  February  15,  1995,  an  interim  rule 
was  published  in  the  Federal  Register 
announcing  the  criteria  for  tribes  to  be 
included  in  an  applicant  pool  and  the 
establishment  of  the  selection  process 
for  tribes/consortia  to  negotiate 
agreements  pursuant  to  the  Tribal  Self- 
Governance  Act  of  1994.  This  interim 
rule  was  added  to  Title  25  of  Code  of 
Federal  Regulations  at  Part  1001  of 
Chapter  VI.  While  it  may  be  changed  by 
later  rulemaking,  the  Act  stipulates  that 
the  lack  of  promulgated  regulations  will 
not  limit  its  effect.  It  should  be  noted 
that  a  proposed  rulemaking  was 
negotiated  between  tribal  and  Federal 
members  of  a  self-governance 
rulemaking  committee  and  published  in 
the  Federal  Register  on  February  12, 
1998.  for  review  and  comment. 
Comments  on  the  proposed  rulemaking 
have  been  received.  Final  rules  are 
being  negotiated  by  the  self-governance 
negotiated  rulemaking  committee  and 
are  not  anticipated  to  be  published  until 
late  Spring,  2000. 

Purpose  of  Notice 

The  interim  rules  established  at  25 
CFR  Parts  1001.1  to  1001.5  will  be  used 
to  govern  the  application  and  selection 
process  for  tribes/consortia  to  begin 
their  participation  in  the  tribal  self- 
governance  program  in  fiscal  year  2000 
and  calendar  year  2000  Applicants 
should  be  guided  by  the  requirements  in 
25  CFR  Parts  1001. i  to  1001.5  in 
preparing  their  applications.  Copies  of 
the  interim  rules  published  in  the 
Federal  Register  on  February  15.  1995, 
may  be  obtained  from  the  information 
contact  person  identified  in  this  notice. 

Tribes/consortia  wishing  to  be 
considered  for  participation  in  the  tribal 
self-governance  program  in  fiscal  year 
2001  or  calendar  year  2001  must 
respond  to  this  notice,  except  for  those 
which  are  (1)  cun-ently  involved  with 
negotiations  with  the  Department;  (2) 
one  of  the  74  tribal  entities  with  signed 
agreements;  or  (3)  one  of  the  tribal 
entities  already  included  in  the 
applicant  pool  as  of  the  date  of  this 
notice. 


The  Director's  decision  on  the  actual 
number  of  tribes  that  will  enter 
negotiations  will  be  made  at  a  later  date. 
Tribes  already  in  the  applicant  pool  will 
retain  their  existing  ranking  with  tribes 
entering  the  applicant  pool  under  these 
rules  receiving  a  lower  ranking.  Being  in 
the  applicant  pool  will  not  guarantee 
that  a  tribe  will  actually  be  provided  the 
opportunity  to  negotiate  in  any  given 
year.  However,  it  does  mean  that  a  tribe 
will  not  be  passed  over  by  a  tribe  with 
a  lower  ranking  in  the  applicant  pool  or 
by  a  tribe  not  in  the  applicant  pool,  with 
the  exception  of  a  tribe  already  in  the 
negotiation  process. 

For  example,  if  the  Department 
determines  that  five  tribes  will  be 
afforded  the  opportunity  to  negotiate 
self-governance  agreements  for  fiscal 
year  2001  and  calendar  year  2001,  the 
five  tribes  with  the  highest  rankings 
would  be  notified  and  negotiations 
would  be  scheduled.  The  tribe  ranked 
sixth  on  the  list  would  then  have  the 
highest  ranking  to  negotiate  a  self- 
governance  agreement  for  2002  or  might 
enter  negotiations  for  2001  if  one  of  the 
first  five  tribes  discontinued 
negotiations.  In  such  a  case,  the  tribe 
that  discontinued  negotiations  would 
remain  in  the  applicant  pool  with  its 
original  ranking  and  would  be  the  first 
to  be  selected  in  2001  for  negotiating 
agreements  commencing  in  2002. 

Dated:  November  5.  1999. 
William  A.  Sinclair, 
Director.  Office  of  Self-Governance. 
(FR  Dor.  99-29441  Filed  11-9-99;  8:45  am) 

BILUNG  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992. 
50  CFR  15.26(c). 

Applicant:  Michael  Barrett,  Finley. 
California.  The  applicant  wishes  to 
establish  a  cooperative  breeding 
program  for  the  Blue-crowned  pigeon 
(Goura  cristata  cristata),  the  Lesser  blue- 
crowned  pigeon  (Goura  cristata  minor), 
the  Scheepmaker's  crowned  pigeon 
(Goura  scheepmakeri  scheepmakeri).  the 
Sclater's  crowned  pigeon  (Goura 
scheepmakeri  sclaterii),  the  Victoria 
crowned  pigeon  (Goura  victoria 
victoria),  and  the  Beccari  crowned 
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pigeon  (Goura  victoria  beccarii),  Mr. 
Barrett  wishes  to  be  an  active 
participant  in  this  program  with  two 
other  private  individuals.  The  American 
Pheasant  &  Waterfowl  Societv  has 
assumed  the  responsibility  for  the 
oversight  of  the  program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Ser\-ice,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  thds 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  bv  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Ser\-ice.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  700.  Arlington. 
Virginia  22203.  Phone:  (703/358-2095); 
FAX:  (703/358-2298). 

Dated:  .N'ovember  4.  1999. 
Rosemarie  Gnam, 

Chief.  Branch  of  Operations.  Office  of 

Management  .■\uthorit}'. 

[PR  Doc.  99-29:?49  Filed  11-9-99;  8:45  am) 

BILLING  CODE  4310-S5-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[WY-060-1320-EL.  WYW141435] 

Horse  Creek  Federal  Coal  Lease 
Application 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability  of  a  Draft 
Environmental  Impact  Statement  and 
notice  of  public  hearing  on  the  Horse 
Creek  Federal  Coal  Lease  Application  m 
the  decertified  Powder  River  Federal 
Coal  Production  Region,  Wyoming, 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NliPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (ELM)  announces  the 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Horse 
Creek  Federal  Coal  Lease  Application. 
BLM  Serial  Number  WYW  141435.  in 
the  Wyoming  Powder  River  Basin,  and 
announces  the  scheduled  date  and  place 
for  a  public  hearing  pursuant  to  43  CFR 
3425.4.  The  DEIS  analyzes  the  impacts 
of  issuing  a  Federal  coal  lease  for  the 
proposed  Horse  Creek  Federal  coal  tract. 


The  purpose  of  the  hearing  is  to  receive 
comments  on  the  DEIS,  the  fair  market 
value,  the  maximum  economic  recovery, 
and  the  proposed  competitive  sale  of  the 
coal  included  in  the  proposed  Horse 
Creek  Federal  coal  tract.  The  Horse 
Creek  tract  is  being  considered  for  sale 
as  a  result  of  a  coal  lease  application 
received  from  Antelope  Coal  Company 
(ACC)  on  February-  14.  1997,  The  tract 
includes  approximately  2.838  acres 
containing  approximately  356.5  million 
tons  of  geologically  in-place  Federal 
coal  reserves  in  Campbell  and  Converse 
Counties,  Wvoming,  It  was  applied  for 
as  a  maintenance  tract  for  ACC's 
adjacent  .Antelope  Mine  located  in 
northern  Converse  Countv.  Wyoming. 
ACC  is  a  subsidiar\-  of  Kennecott  Energy 
Company. 

DATES:  A  public  hearing  will  be  held  at 
7  p.m.  on  Wednesdav,  December  8, 
1999.  at  the  Holiday  Inn.  2009  S. 
Douglas  Highway.  Gillette.  Wyoming. 
An  open  house  will  start  at  6:30  p.m., 
prior  to  the  hearing,  to  answer  questions 
related  to  the  Federal  coal  leasing 
process  and  this  coal  hase  application. 
Written  comments  on  the  DEIS  will  be 
accepted  for  60  days  following  the  date 
that  the  Environmental  Protection 
Agency  (EPA)  publishes  their  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register  We  expect  that  the  EP.A  will 
publish  that  notice  on  November  12. 
1999, 

ADDRESSES:  Please  address  wxitten 
comments  or  requests  for  copies  of  the 
DEIS  to  the  Casper  District  Office. 
Bureau  of  Land  Management,  Attn: 
Nancy  Doelger.  1701  East  E  Street, 
Casper.  Wyoming  82601,  fax  them  to 
(307)  234-1525,  or  e-mail  them  to 
casper__wymail@blm.gov  (Attn:  Nancy 
Doelger). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Doelger  or  Mike  Karbs  at  the 
above  address,  or  phone:  307-261-7600, 
SUPPLEMENTARY  INFORMATION:  The 
application  for  the  Horse  Creek  Federal 
coal  tract  was  filed  as  a  maintenance 
tract  lease-by-application  (LB.^)  under 
the  provisions  of  43  Code  of  Federal 
Regulations  (CFR)  3425,1, 

On  Februar\-  14.  1998.  ACC  filed  coal 
lease  application  WYW141435  for  the 
Horse  Creek  Federal  coal  tract  with  the 
BLM,  On  May  1,  1998,  ACC  modified 
the  Horse  Creek  application.  The 
modified  Horse  Creek  Federal  coal  tract 
includes  the  following  lands: 

T,  41  N,,  R,  71  W,,  Sixth  Principal  Meridian 
Sec,  14,  lots  5  to  7.  inclusive,  and  10  to  15, 

inclusive; 
Sec.  15.  lots  6  to  11,  inclusive,  and  14  to 

16.  inclusive; 
Sec.  22,  lots  1.  3  to  6,  inclusive,  and  9  to 

13,  inclusive; 


Sec.  23,  lots  2  to  7,  inclusive,  and  10  to  16, 

inclusive; 
Sec.  25,  lots  11  and  12(SV2); 
Sec.  26,  lots  1  to  8,  inclusive,  12  and  13: 
Sec.  27,  lots  1  to  3.inclusive.  5.  12  to  14, 

inclusive,  and  16; 
Sec.  34.  lots  1,  7.  8  to  10.  inclusive,  and 

16; 
Sec.  35,  lots  8  talO  inclusive. 

Containing  2.837.91  acres  more  or  less 
with  an  estimated  356.5  million  tons  of 
geologically  in-place  coal. 

The  Antelope  Mine,  which  is  adjacent 
to  the  lease  application  area,  has  an 
approved  mining  and  reclamation  plan 
from  the  Land  Quality  Division  of  the 
Wyoming  Department  of  Environmental 
Quality  and  an  approved  air  quality 
permit  from  the  Air  Quality  Division  of 
the  Wyoming  Department  of 
Enviroimiental  Quality  to  mine  up  to  30 
million  tons  of  coal  per  year.  According 
to  the  application  filed  for  the  Horse 
Creek  Federal  coal  tract,  the 
maintenance  tract  would  be  mined  to 
ex-tend  the  life  of  the  existing  mine. 
The  Powder  River  RegionS  Coal 
Team  (RCT)  reviewed  the  Horse  Creek 
Federal  coal  lease  application  at  their 
meeting  on  April  23,  1997.  in  Casper. 
Wyoming,  and  recommended  that  it  be 
processed.  The  RCT  was  notified  in 
writing  of  the  modified  tract 
configuration, 

Using  the  LB  A  process,  ACC  acquired 
maintenance  coal  lease  WYWl  28322 
containing  approximately  617  acres  and 
60  million  tons  of  coal  adjacent  to  the 
Antelope  Mine  effective  2/1/97. 

The  DEIS  analyzes  three  alternatives 
The  Proposed  Action  is  to  hold  a 
competitive  sealed-bid  sale  and  issue  a 
lease  for  the  tract  as  applied  for  to  the 
successful  qualified  bidder  if  the  bid 
meets  or  exceeds  the  fair  market  value 
of  the  tract  as  determined  by  the  BLM. 
The  second  alternative.  Alternative  1,  is 
the  No  Action  Alternative  which 
assumes  that  the  tract  will  not  be  leased. 
The  third  alternative.  Alternative  2.  is  to 
hold  a  competitive  sealed-bid  sale  and 
issue  a  lease  for  the  tract  as  modified  by 
BLM  to  the  successful  qualified  bidder 
if  the  bid  meets  or  exceeds  the  fair 
market  value  of  the  tract  as  determined 
by  the  BLM. 

The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  is  a 
cooperating  agency  in  the  preparation  of 
the  EIS  because  it  is  the  Federal  agency 
that  would  review  the  mining  plans  for 
the  tract  if  it  is  leased  and  recommend 
approval  or  disapproval  of  the  mining 
plans  to  the  Secretary  of  the  Interior. 

The  lease  application  area  is  within 
the  boundaries  of  the  Thunder  Basin 
National  Grasslands  and  some  of  the 
surface  lands  in  the  area  were  formerly 
under  the  jurisdiction  of  the  United 
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States  and  were  administered  by  the 

U.S.  Forest  Service  (USPS)  as  part  of  the 
Thunder  Basin  National  Grasslands.  As 
a  result  of  recent  land  exchanges 
between  the  USPS  and  local 
landowners,  however,  there  are  no 
longer  anv  surface  lands  within  the 
lease  application  area  that  are  under  the 
jurisdiction  of  the  USPS.  Therefore,  the 
USPS  IS  not  a  cooperating  agency  in  the 
preparation  of  the  EIS. 

During  the  scoping  process,  the  issues 
that  were  identified  related  to  this  lease 
application  included:  the  potential 
impacts  to  wetlands,  aquifers, 
agricultural  producers,  wildlife,  wildlife 
habitat,  wildlife-based  recreation, 
cultural  resources,  and  access  to  public 
lands  that  mav  occur  if  a  lease  is  issued 
for  this  tract;  and  the  potential  for 
conflict  with  development  of  existing 
oil  and  gas  leases  in  this  area,  including 
coalbed  methane.  There  are  no  existing 
oil  and  gas  wells  on  the  lease 
application  area. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Bureau 
of  Land  Management.  Casper  Field 
Office.  1701  East  E  Street.  Casper. 
Wyoming,  during  regular  business  hours 
(8  a.m.  to  4:30  p.m.).  Monday  through 
Friday,  except  holidays,  and  may  be 
published  as  part  of  the  final  EIS. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
vour  name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated.  November  4,  1999. 
.•Man  R.  Pierson, 

State  Director 

IFR  Do( .  *4-294U8  Filed  11-9-99;  8:45  am] 

BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

(CA-01 0-1 220-001 

Meeting  of  the  Central  California 
Resource  Advisory  Council 

agency:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Central 
California  Resource  Advisory  Council. 


SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  Central  California  will  meet 
at  the  Watershed  Institute  on  the 
campus  of  California  State  University. 
Monterey  Bay  located  on  the  former  Fort 
Ord  Army  base. 

DATES:  Friday  and  Saturday,  November 
12-13.  1999. 

ADDRESSES:  Building  42,  6th  Avenue 
and  B  Street,  California  State  University, 
Monterey  Bay  Take  the  University  exit 
from  Highway  1  and  turn  left  on  North- 
South  Road.  Turn  right  on  First  Street, 
right  on  Sixth  Avenue,  left  on  B  Street. 
SUPPLEMENTARY  INFORMATION:  The  12 
member  Central  California  Resource 
Advisory  Council  is  appointed  by  the 
Secretary  of  the  Interior  to  advise  the 
Bureau  of  Land  Management  on  public 
land  issues.  The  Council  will  hear 
reports  on  the  status  of  standards  and 
guidance  for  grazing  on  federal  land  in 
California,  the  progress  of  rehabilitation 
work  on  Port  Ord,  the  activities  of  the 
California  Wilderness  Coalition.  BLM 
management  of  the  former  Coast  Dairies 
property  on  the  Santa  Cruz  county  coast 
near  Davenport,  and  the  potential  for 
sage  grouse  to  be  listed  as  a  threatened 
and  endangered  species.  There  will  be 
a  field  trip  to  the  Toro  Creek  area  of  Fort 
Ord  on  Friday  afternoon.  The  public  is 
invited  to  attend  the  meeting.  Those 
wishing  to  participate  in  the  fifild  trip 
must  provide  their  own  transportation. 
Time  will  be  set  aside  both  Friday  and 
Saturday  for  public  comment.  Anyone 
may  discuss  any  public  land  issue  with 
the  Council  at  that  time.  Written 
comments  will  be  accepted  at  the 
meeting,  or  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer.  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive.  Bakersfield,  CA  93308. 
telephone  661-391-6010. 

Dated:  October  30,  1999. 
Larry  Mercer, 

Acting  Field  Office  Manager. 
[FR  Doc.  99-29381  Filed  11-9-99;  8:45  am] 

BILLING  CODE  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-070-00-1430-ES;  AZA  31075] 

Arizona:  Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Classification  of  public  land  for 
recreation  and  public  purposes  lease/ 
conveyance,  Mohave  County.  Arizona. 

SUMMARY:  The  following  described 
public  land  in  Mohave  County,  Arizona, 
has  been  examined  and  found  suitable 
for  classification  for  lease  and 
conveyance  under  the  Recreation  and 
Public  Purposes  (R&PP)  Act,  as 
amended  (43  U.S.C.  869  et  seq.): 

Gila  and  Salt  River  Meridian,  Arizona 

T.  18N..R.  21  W.. 

Sec.  7,  SV2NWV4NEV4,  NV2SWV4NEV4. 
Containing  40  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The 

Mohave  County  Board  of  Supervisors 
proposes  to  use  the  land  for  a  county 
park.  The  land  is  not  required  for  any 
Federal  purposes.  The  lease  and 
conveyance  of  the  land  for  recreational 
and  public  purposes  is  consistent  with 
current  Bureau  planning  of  this  area  and 
would  be  in  the  public  interest. 

Lease  and  conveyance  when  issued 
will  contain  the  following  reservation  to 
the  United  States: 

1 .  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

And  will  be  subject  to: 

1.  The  provisions  of  the  R&PP  Act  and 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  Those  rights  for  a  public  road 
granted  to  Mohave  Valley  Elementary 
School  District  (AZA  30009). 

3.  All  minerals  are  owned  by  Santa  Fe 
Minerals,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  except  for  lease  and  conveyance 
under  the  R&PP  Act.  The  mineral  estate 
is  in  private  ownership  and  is  not 
subject  to  Bujeau  of  Land  Management 
administration. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  county  park.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
the  local  planning  and  zoning,  or  if  the 
use  if  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
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de\  elopment,  whether  the  Bureau  of 
Land  Management  folhnved  proper 
administrative  procedure  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  county  park. 

DATES:  On  or  before  December  27,  1999, 

interested  parties  may  submit  comments 
to  the  Field  Manager,  Lake  Havasu  Field 
Office,  2610  Sweetwater  Avenue,  Lake 
Havasu  Citv.  Arizona  86406  Anv 
adverse  comments  will  be  reviewed  by 
the  Arizona  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  tlie  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  the  publication  of 
this  Notice  in  the  Federal  Register.  The 
land  will  not  be  offered  for  lease  and 
conveyance  until  after  the  classification 
becomes  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Land  Law  E.xaminer,  [anice  Easlev,  Lake 
Havasu  Field  Office.  2610  Sweetwater 
Avenue,  Lake  Havasu  City.  Arizona 
86406  or  telephone  (520]  505-1239. 

Dated:  November  4.  1999, 
Donald  Ellsworth. 
Field  Manager 

iFR  Doc.  99-29466  Filed  11-9-99;  8:45  am] 
BILUNG  CODE  43ia-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Trinity  River  Basin  Fish  and  Wildlife 
Task  Force 

AGENCY:  Bureau  of  Reclamation 

(Reclamation).  Department  of  the 
Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory- 
Committee  Act  (Public  Law  92^63), 
announcement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 

DATES:  The  meeting  will  be  held  on 
Thursday.  November  18.  1999.  12:00 
p.m.  to  4:30  p.m.  and  Fridav.  November 
19,  1999.  8:00  a.m.  to  12:00'p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Radisson,  500  Leisure  Lane,  Room  304. 
Sacramento,  California  95815 
Telephone  916/922-2020  (FAX  916/ 
64&-9463). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 

Russell  P.  Smith,  Chief,  Environmental 
and  Natural  Resource  Division, 
Northern  California  Area  Office,  1639 
Shasta  Dam  Boulevard,  Shasta  Lake, 
California  96019.  Telephone:  530/275- 
1554  (TDD  530/450-6000). 


SUPPLEMENTARY  INFORMATION:  The 

Trinity  River  Basin  Fish  and  Wildlife 
Task  Force  will  meet  to  formulate  and 
implement  the  ongoing  Trinity  River 
watershed  ecosystem  management 
program  for  fish  and  wildlife.  This 
program  considers  the  needs  of  multiple 
species  and  their  interactions  with 
physical  habitats  in  restoring  the  natural 
function,  structure,  and  species 
composition  of  the  ecosystem. 
recognizing  that  all  components  are 
interrelated. 

Dated  November  5,  1999. 
Lester  A.  Snow. 
Regional  Director. 

IFR  Doc.  99-29409  Filed  11-^99;  8:45  am] 
BILUNG  CODE  4310-94-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  and 
Workforce  Investment  Act:  Migrant  and 
Seasonal  Farmworker  Employment 
and  Training  Advisory  Committee: 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463)  as  amended,  notice  is 
hereby  given  of  the  scheduled  meeting 
of  the  Migrant  and  Seasonal 
Farmworker  Employment  and  Training 
Advisory  Committee. 

Time  and  Date:  The  meeting  will  begin  at 
9:000  a.m.  on  December  2.  1999.  and 
continue  until  approximately  4:30  p.m.,  and 
will  reconvene  at  9:00  a.m.  on  December  3, 
1999,  and  adjourn  at  close  of  business  that 
day.  Time  is  reserved  from  1:30  to  2:30  p.m. 
on  December  2.  1999  for  participation  and 
presentations  by  members  of  the  public. 

Place:  California  State  Capitol  Building, 
The  Speakers  Conference  Room.  3rd  Floor- 
Old  Wing,  nth  and  L  Street.  Sacramento, 
California  95814. 

Status:  The  meeting  will  be  open  to  the 
public.  Persons  with  disabilities;  who  need 
special  accommodations  should  contact  the 
telephone  number  provided  below  no  less 
than  ten  days  before  the  meeting. 

Matters  to  be  Considered:  The  agenda  will 
focus  on  the  following  topics:  Brief  report  of 
meeting  of  .August  26,  27.  1999.  Public 
Comment  Session.  Division  of  Seasonal 
Farmworker  Program  Report  and  Update, 
Review  and  adoption  of  the  Committee's 
Annual  Report  to  the  Secretary. 

For  Further  Information  Contact:  Alicia 
Fernandez-Mott.  Chief.  Division  of  Migrant 
and  Seasonal  Farmworker  Programs,  Office  of 
National  Programs.  Employment  and 
Training  .AdminisU-ation,  Room  N-4641,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210.  Telephone:  (202)  219-5500. 


Signed  at  Washington.  DC,  this  3rd  aay  ol 
November,  1999. 

Anna  W.  Goddard, 

Director.  Office  of  National  Programs. 
Employment  and  Training  Administration 
[FR  Doc.  99-29414  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  451&-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1218-0085  (2000)] 

The  13  Carcinogens  Standard: 
Extension  of  the  Office  of  Management 
and  Budget  s  (0MB)  Approval  of 
Information  Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
.Administration  (OSHA);  Labor. 
ACTION:  Notice  of  an  opportunity  for 
public  comment. 

summary:  OSHA  solicits  comments 
concerning  the  extension  of.  and 
increase  in,  the  information  collection 
requirements  contained  in  the  13 
Carcinogens  Standard  (29  CFR 
1910.1003,  29  CFR  1915,1003,  and  29 
CFR  1926,1103). 

Request  for  Comment 

The  Agency  is  particularly  interested 
in  comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated, 
electronic,  mechanical,  and  other 
technological  information  and 
transmission  collection  techniques. 
DATES:  Submit  written  comments  on  or 
before  January  10,  2000. 
ADDRESSES:  Submit  wTitten  comments 
to  the  Dnf:k.'t  Office,  Docket  No.  ICR- 
1218-0085  ;2000).  Occupational  Safety 
and  Health  .Administration,  U.S. 
Department  of  Labor.  Room  N-2625, 
200  Constitution  .Avenue,  N.W.. 
Washington.  DC  20210:  telephone:  (202) 
693-2350.  Commenters  may  transmit 
WTitten  comments  of  10  pages  or  less  in 
length  b\  farsimjle  to  '202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen.  Directorate  of  Policy, 
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Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor.  Room  N- 1627.  200  Constitution 
Avenue.  N  VV  ,  Washington,  DC  20210; 
telephone:  (202)  693-2444.  A  copy  of 
the  Agency's  Information  Collection 
Request  (ICRl  supporting  the  need  for 
the  information  collection  requirements 
in  the  13  Carcinogens  Standard  is 
available  for  inspection  and  copying  in 
the  Docket  Office,  or  mailed  on  request 
bv  telephoning  Todd  R.  Owen  or 
Barbara  Bielaski  at  (202)  693-2444.  For 
electronic  copies  of  the  ICR  on  the  13 
Carcinogens  Standard,  contact  OSHA  on 
the  Internet  at  http://www.osha-slc.gov. 

SUPPLEMENTRY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
information  collection  requirements  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  {PR.\-95)  (44 
i:.S,C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA's  estimate  of  the  information 
collection  burden  is  correct. 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessar\'  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  (29  LI.S.C.  657.) 
In  this  regard,  the  information  collection 
requirements  in  the  13  Carcinogens 
Standard  provides  protecticm  for 
employees  from  the  adverse  health 
effects  associated  with  occupational 
exposure  to  13  carcinogenic  chemicals. 
This  information  collection  request 
(ICR)  covers  the  following  carcinogens: 
4-Nitrobiphenvl  (^  1910.1003).  alpha- 
Naphthlamine  (§  1910.1004).  methyl 
chloromethvl  ether  (*?  1910.1006).  3,'- 
Dichlorobenzidine  (and  its  salts) 
(§  1910.1007),  bis-Chloromethyl  ether 
(§  1910.1008),  beta-Naphthylamine 
(§  1910.1009).  Benzidine  (§1910.1010). 
4-Aminodiphenvl  (§  1910.1011), 
Ethvleneimine  (§  1910,1012),  beta- 
Propiolactone  (§  1910.1013).  2- 
.\cetylaminofluorene  (§  1910.1014),  4- 
Dimethylaminoazo-benzene 
(§1910.1015),  and  N- 
Nitrosodimethylamine  (§  1910,1016). 


II.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  collections  of 
information  (paperwork)  contained  in 
the  13  Carcinogens  Standard  at  29  CFR 
1910.1003,  1915.1003,  1926.1103. 

The  13  Carcinogens  Standard  requires 
employers  to  develop  signs  and  labels  to 
warn  employees  about  the  hazards 
associated  with  the  13  carcinogens. 
Also,  employers  must  notify  OSHA  Area 
Directors  of  new  regulated  areas, 
changes  to  regulated  areas,  and 
incidents  that  occur  in  regvilated  areas. 
Employers  must  establish  and 
implement  a  medical  surveillance 
program  for  employees  assigned  to  enter 
regulated  areas.  This  program  must 
inform  employees  of  their  medical 
examination  results  and  provide  them 
with  access  to  their  medical  records.  In 
addition,  employers  must  retain 
employee  medical  records  for  specified 
time  periods  and  provide  these  records 
to  the  National  Institute  for 
Occupational  Safety  and  Health  under 
certain  circumstances. 

OSHA  will  siunmarize  the  comments 
submitted  in  response  to  this  notice, 
and  will  include  this  summarv*  in  the 
request  to  OMB  to  extend  the  approval 
of  the  information  collection 
requirements  contained  in  the  13 
Carcinogens  Standard. 

Type  of  Review:  Extension  of 
currently  approved  information 
collection  requirements. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  The  13  Carcinogens  Standard. 
OMB  Number:  1218-0085. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  government;  state,  local 
or  tribal  goverimient. 

Number  of  Respondents:  97. 

Frequency:  On  occasion 

Average  Time  per  Response:  Time  per 
response  ranges  from  approximately  5 
minutes  (for  employers  to  maintain 
records)  to  5  hours  (for  employers  to 
develop  emergency/incident  reports). 

Estimated  Total  Burden  Hours:  2.798. 

Estimated  Cost:  (Operation  and 
Maintenance]:  $86,226. 

III.  Authority  and  Signature 

Charles  N.  Jeffress.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  6-96  (62  FR  111). 


Signed  at  Washington,  DC,  this  3  day  of 
November  1999. 
Charles  N,  Jeffress, 
Assistant  St'crctan,'  of  Labor. 
(FR  Doc.  99-2941.3  Filed  11-9-99;  8:45  am] 

BILLING  CODE  4510-26-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 


summary:  The  Commission  wall  hold  its 
next  public  meeting  on  Thursday, 
November  18.  1999  and  Friday, 
November  19,  1999  at  the  Embassy 
Suites  Hotel,  1250  22nd  Street,  NW, 
Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  9  a.m. 
on  November  18,  and  9  a.m.  on 
November  19. 

The  Commission  will  discuss  the 
home  health  prospective  payment 
system,  post  acute  care  episode  data  and 
quality  monitoring.  disenroUment 
patterns  in  Medicare  risk  plans. 
Medicare+Choice  plan  cost  analysis, 
rural  Medicare  policy  issues,  payments 
to  teaching  hospitals,  a  single  update 
mechanism  across  ambulatory  care 
settings,  coverage  of  routine  physicals, 
reforming  payments  to  disproportionate 
share  hospitals,  and  the  care  at  the  end 
of  life  date  projects. 

Agendas  will  be  mailed  on  Monday. 
November  8,  1999.  The  final  agenda  will 
be  available  on  the  Commission's 
website  (www.MedPAC.gov). 
ADDRESSES:  MedPAC's  address  is:  1730 
K  Street,  NW.  Suite  800,  Washington, 
DC  20006.  The  telephone  number  is 
(202) 653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison.  Office  Manager.  (202) 
653-7220. 

SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
(202)653-7220. 

Murray  N.  Ross. 

Executive  Director. 

[FR  Doc.  99-29405  Filed  1 1-9-99;  8:45  am] 

BILLING  CODE  6820-BW-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Intent  To  Seek  Approval  To 
Carry  Out  a  New  Information  Collection 

agency:  National  Science  Foundation. 
ACTION:  Notice  and  request  for 
comments. 
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summary:  The  National  Science 

Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
Section  3506(c)(2)(A)  of  the  Papework 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment.  NSF 
will  prepare  the  submission  requesting 
that  0MB  approve  clearance  of  this 
collection  for  no  longer  than  1  yeai. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  Ianuar\-  10.  2000  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
FOR  ADDITIONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton.  Reports  Clearance  Officer. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  295.  Arlington. 
Virgmia  22230:  telephone  (703)  306- 
1125  X  2017:  or  send  email  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday.  You  also  may  obtain  a  copv  of 
the  data  collection  instrument  and 
instructions  from  Ms.  Plimpton. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Evaluation  of  the 
NSF  Summer  Programs  m  Japan,  the 
NSF  Postdoctoral  Research  Fellowships 
in  Japan,  and  the  NSF-CGP  Science 
I  cuowsiiips  Program. 

OMB  Number:  3145-NEW. 
Expiration  Date  of  Approval:  Not 
applicable 

Type  of  Request:  Intent  to  seek 
approval  to  carry  out  a  new  information 
collection  for  one  vear. 

Abstract:  •Evaluation  of  the  NSF 
Summer  Programs  in  fapan,  the  NSF 
Postdoctoral  Research  Fellowships  in 
Japan,  and  the  NSF-CGP  Science 
Fellowships  Program  " 

Proposed  Project:  The  National 
Science  Foundation  (NSF).  through  its 
east  Asia  and  Pacific  Program  within  the 
Division  of  International  Programs, 
manages  a  suite  of  programs  designed  to 
encourage  and  provide  international 
research  experiences  for  American 
scientists  and  engineers  with  Japanese 
colleagues.  This  suite  of  programs 
includes  the  NSF-CGP  Science 
Fellowships  and  the  Postdoctoral 
Research  Fellowships  in  Japan  for 
Ph.D. -holding  scientists,  and  the 
Summer  Institute  in  Japan  and  the 
Monbusho  Summer  Program  for  U.S. 
Graduate  Students  in  Science  and 
Engineering. 


These  Programs  provide  opportunities 
for  improvements  in  cultural  sensitivity 
and  in  the  knowledge  of  foreign 
scientific  community  infrastructure.  The 
international  collaborative  experiences 
provided  through  the  Programs  may  be 
"catalj'tic"  by  bringing  scientists  from  a 
larger  global  pool  together  in 
"discover}'"  and  "connection,"  and  by 
the  American  participants"  sharing  their 
newly-acquired  knowledge,  experiences 
and  impressions  with  the  domestic 
scientific  community. 

The  purpose  of  the  proposed  program 
evaluation  is  to  assess  the  Programs 
within  the  context  of  both  their 
individually-stated  objectives  and  the 
greater  NSF-wide  objectives.  The  tenth 
anniversar\-  this  year  of  the  Summer 
Institute  in  Japan  marks  an  appropriate 
time  for  a  longitudinal  study  of  program 
effectiveness  and  success,  particularly 
with  regard  to  the  effect  of  an  early 
international  experience  on  developing 
research  careers.  The  JSPS  and  STA 
Postdoctoral  Fellowships  and  the  NSF- 
CGP  Science  Fellowship  have  a  long 
histor\'  (more  than  a  decade)  by  which 
their  impact  on  both  individual  careers 
and  the  scientific  community  can  be 
assessed. 

Use  of  the  Information:  The 
information  will  be  used  by  NSF  to 
assess  the  extent  to  which  these 
approaches  to  developing  international 
collaborations  among  young  and 
experienced  US  and  Asian  researchers 
are  achieving  the  intended 
programmatic  goals  and  are  consistent 
vMtii  die  specific  outcome  goals  defmed 
in  the  context  of  the  current  NSF 
Strategic  Plan  required  by  the 
Government  Performance  and  Results 
Act  (GPAR)  of  1993.  Among  NSF's 
outcome  goals,  the  most  relevant  to  its 
investments  in  developing 
collaborations  with  .'\sian  researchers 
are:  promoting  discoveries  at  and  across 
the  frontier  of  science  and  engineering; 
facilitating  connections  between 
discoveries  and  their  use  m  service  to 
society:  developing  a  diverse,  globallv 
oriented  workforce  of  scientists  and 
engineers. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
IS  estimated  to  average  30  minutes  per 
response. 
Respondents:  Individuals. 
Estimated  Number  of  Responses  per 
Form: 'i 040. 

Estimated  Total  Annua!  Burden  on 
Respondents:  520  hours— 1040 
respondents  at  ' ;;  hour  per  response. 
Frequency  of  Responses:  One  Time. 

Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolog>': 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Dated:  November  5,  1999. 
Suzanne  H,  Plimpton, 
Reports  Clearance  Officer. 
[PR  Doc.  99-29458  Filed  11-9-99:  8:45  am) 

BILLING  CODE  7555-01 -M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
\   \>'mber  lb.  1999. 
PLACE:  NTSB  Board  Room,  5th  Floor, 
490  LEnfant  Plaza,  S.W,.  Washington, 
DC  20594. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED 

7212     Bnei  uf  Incident:  American 

Airlines  Flight  574.  In-flight  Engine 
Fire.  Airbus  A300B4-605R. 
N80057.  San  Juan,  Puerto  Rico  on 
July  9,  1998  and  Safet\' 
Recommendation  to  the  FAA 
concerning  Testing  of  Emergency 
Evacuation  Systems  on  Transport 
.Aircraft 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodation  should  contact  Mrs, 
Barbara  Bush  at  (202)  314-6220  by 
Fridav.  November  12,  1999, 
FOR  MORE  INFORMATION  CONTACT:  Rhonda 
Underwood  (202)  314-6065. 

Dated:  November  5,  1999. 
Rhonda  L'nderwood, 
Federal  Register  Liaison  Officer. 
[PR  Doc.  99-29517  Filed  11-5-99:  4:37  pm] 

BILLING  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulator}'  Commission. 
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date:  Weeks  of  November  8,  15.  22.  and 
29.  1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Man'land. 

STATUS:  Public  and  Closed, 
MATTERS  TO  BE  CONSIDERED: 
UVeA-  of  Sovember  8 
Monday.  November  H 
1:30  p.m.     Briefing  on  Integrated 
Review  of  Decommissioning 
Requirements  (Public  Meeting) 
(Contact:  Stuart  Richards,  301^15- 
1395) 
Tuesdsav.  November  9 
9:00  a.m.     Meetmg  on  NRC 
Interactions  with  Stakeholders  on 
Nuclear  Materials  and  Waste 
Activities  (Public  Meeting).  Place: 
NRC  Auditorium.  Two  White  Flint 
North 
2:00  p.m.     Discussion  of  Management 

Issues  (Closed — Ex.  2  &  6) 
Wednesdsav.  November  10 
9:25  a.m.     Affirmation  Session 
(Public  Meeting)  (if  needed) 
9:30  a.m.     Briefing  on  Draft 
Maintenance  Regulatory  Guide 
(Public  Meeting)  (Contact:  Richard 
Correia,  301-415-1009) 
Week  of  Sovember  15 — Intenative 
Friday.  November  19 
9:25  a.m.     Affirmation  Session 
(Public  Meeting)  (if  needed) 
Week  of  Sovember  22 — Tentative 
Wednesday,  November  24 
9:25  a.m.     Affirmation  Session 
(Public  Meeting)  (if  needed) 
Week  of  Sovember  29 — Tentative 
There  are  no  meetings  scheduled  for 
the  Week  of  November  29 

*  The  Schedule  for  Commission  Meetings 
Is  Subiect  to  Change  on  Short  Notice.  To 
Verify  the  Status  of  Meetings  Call 
(Recording)— H301)415-1291.  Contact  Person 
for  More  Information:  Bill  Hill  (301)  415- 
1661. 
***** 

http://www.nrc.gov/SECY/smj/ 

scheudule.htm 

•         *         *         *         » 

The  notice  is  distributed  by  mail  to  several 
hundred  subscribes;  if  you  no  longer  wish  to 
receive  it.  or  would  like  to  be  added  to  it. 
please  contact  the  Office  of  the  Secretary, 
Attn;  Operations  Branch,  Washington,  D.C. 
20555  (301-415-1661).  In  addition, 
distribution  of  this  meeting  notice  over  the 
Internet  system  is  available.  If  you  are 
interested  in  receiving  this  Commission 
meeting  schedule  electronically,  please  send 
an  electronic  message  to  wmh@nrc.gov  or 
dkwflJnrt  gov  ' 

William  M.  Hill,  jr., 

SecV:  Tracking  Officer,  Office  of  the 

Secretary.  11/05/99. 

(FR  Doc.  99-29573  Filed  11-8-99;  2:14  pmj 

BILLING  CODE  7590-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-24122;  File  No.  812-11744] 
Hartford  Life  Insurance  Company,  et  al. 

November  3,  1999. 

AGENCY:  The  Securities  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(b)  of  the 
Investment  Company  Act  of  1 940  (the 
"Act")  approving  certain  substitutions 
of  secxu-ities. 


SUMMARY  OF  APPUCAT10N:  Applicants 
request  an  order  to  permit  the 
substitution  of  shares  of  Hartford 
Advisers  HLS  fund.  Inc.  ("Advisers  HLS 
fund")  for  shares  of  American  Centur\' 
VP  Advantage  Fund  ("VP  Advantage 
Fund"),  a  series  fund  of  American 
Century  Variable  Portfolios.  Inc. 
("ACVP,  Inc."),  currently  held  by 
Hartford  Life  Insurance  Company 
Separate  Account  Two  (the  "Account") 
to  support  certain  variable  annuity 
contracts  (collectively  the  "Contracts") 
issued  by  Hartford. 
APPLICANTS:  Hartford  Life  Insurance 
Company  ("Hartford")  and  the  Account. 
FILING  DATE:  The  application  was  filed 
on  August  11,  1999,  and  amended  and 
restated  on  October  29.  1999. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  uidess  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  29,  1999,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vrating  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W.,  Washington,  DC  20549-0609. 
Applicants,  c/o  Christopher  M.  Grinnell, 
Esq.,  Associate  Counsel.  Hartford  Life 
and  Annuity  Insurance  Company,  200 
Hopmeadow  Street,  Simsbury.  CT 
06089.  Copy  to  David  S.  Goldstein,  Esq., 
Sutherland  Asbill  &  Brennan  LLP,  1275 
Pennsylvania  Avenue.  N.W., 
Washington,  DC  20004-2415. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
g,  Heinrichs,  Senior  Counsel,  at  (202) 
942-0699,  or  Susan  M.  Olson,  Branch 
Chief,  at  (202)  942-0672.  Office  of 


Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  DC  20549-0102  (Tel,  (202) 
.942-8090) 

Applicant's  Representations 

1.  Hartford  is  a  stock  life  insurance 
company  incorporated  in  Connecticut. 
Hartford  is  a  subsidiary  of  Hartford  Fire 
Insurance  Company  and  ultimately 
controlled  by  Hartford  Financial 
Ser\'ices  Group.  Hartford  is  engaged  in 
the  business  of  writing  individual  and 
group  life  insurance  and  annuity 
contracts  in  all  the  District  of  Columbia. 
Hartford  is  the  depositor  and  of  the 
Account. 

2.  Hartford  established  the  Account 
on  June  2,  1989,  as  a  segregated 
investment  account  under  Connecticut 
law.  Under  Connecticut  law.  the  assets 
of  the  Account  attributable  to  the 
Contracts  and  any  other  variable 
annuity  contracts  through  which 
interests  in  the  Accounts  are  issued  are 
owned  by  Hartford  but  are  held 
separately  from  all  other  assets  of 
Hartford  for  the  benefit  of  the  owners  of, 
and  the  persons  entitled  to  payments 
under,  the  Contracts  and  the  other 
variable  annuity  contracts  issued 
through  the  Account.  Consequently,  the 
assets  in  the  Account  are  not  chargeable 
with  liabilities  arising  out  of  any  other 
business  that  Hartford  may  conduct. 
Income,  gains  and  losses,  realized  and 
unrealized,  from  the  Account's  assets 
are  credited  to  or  charged  against  the 
Account  without  regard  to  the  income, 
gains  or  losses  arising  out  of  any  other 
business  that  Hartford  may  conduct. 
The  Account  is  a  "separate  account"  as 
defined  by  Rule  O-l(e)  under  the  Act, 
and  is  registered  with  the  Commission 
as  a  unit  investment  trust.'  The  Account 
is  currently  divided  into  several 
subaccounts.  Sixteen  of  the  subaccounts 
of  the  Account  are  available  through  the 
Contracts.  Each  subaccount  invests 
exclusively  in  a  corresponding 
management  investment  company.  The 
assets  of  the  Account  support  the 
Contracts  and  other  variable  annuity 
contracts  issued  through  the  Account. 
Interests  in  the  Accoimt  offered  through 
the  Contracts  have  been  registered 
under  the  Securities  Act  of  1933  ("1933 
Act")  on  Forms  N-4  (File  No.  33-19946 
and  File  No.  33-59541). 

3.  American  Century  Variable 
Portfolios,  Inc.  ("ACVP,  Inc.")  A 


1  File  No.  811-07295. 
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Manland  corporation,  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  of  the 
series  type  (file  No.  811-5188).  ACVP, 
Inc.  currently  comprises  si.x  funds,  one 
of  which,  American  Century  \T 
Advantage  Fund  ("VP  Advantage 
Fund"),  would  be  involved  in  the 
proposed  substitution.  ACVP.  Inc. 
Issues  a  separate  series  of  shares  of 
beneficial  interest  in  connection  with 
each  fimd.  Those  shares  are  registered 
under  the  1933  Act  on  Form  N-IA  (File 
No.  33-14567).  American  Century 
Investment  Management.  Inc.  ("ACIM") 
serves  as  the  investment  adviser  to 
ACVT,  Inc. 

4.  Advisers  HLS  Fund,  a  Maryland 
corporation,  is  registered  under  the  Act 
as  an  open-end  management  investment 
company  (File  No.  811-03659).  HL 
Investment  Advisers,  LLC  ("HL 
Adviors")  is  the  investment  manager  to 
Advisers  HLS  Fund.  In  addition,  under 
HL  Advisor's  general  management, 
Wellington  Management  Company,  LLP 
("Wellington  Management")  serves  as 
investment  sub-adviser  to  the  Advisers 
HLS  Fund. 

5.  ACIM.  investment  adviser  to  ACVP, 
Inc.  and  VT  Advantage  Fund,  has 
informed  the  Applicants  that  it  wishes 
to  halt  all  management  and  operations 
associated  with  VT  Advantage  Fund. 
Applicants  understand  that  VT 
Advantage  Fund  was  established  with 
the  expectation  that  it  would  be  offered 
as  an  investment  option  for  variable 
annuity  contracts  and  variable  life 
insurance  policies  underwritten  by 
various  insurance  companies.  However, 
according  to  ACIM,  VT  Advantage  Fund 
has  not  been  utilized  by  as  manv 
insurance  companies  as  originally 
anticipated.  Consequently,  it  does  not 
believe  that  VT  Advantage  Fund  has 
attracted  sufficient  assets  to  grow  to  an 
efficient  size.  Moreover,  Applicants  are 
advised  by  ACIM  that  VT  Advantage 
Fund  is  no  longer  being  actively 
marketed  to  other  insurance  company 
separate  accounts.  As  a  consequence, 
the  assets  of  VT  Advantage  Fund  are  not 
growing.  Applicants  assert  that  they 
anticipate  that  the  size  of  the  fund  may 
shrink,  perhaps  rapidly,  causing  fund 
expenses  to  rise  and  making  the  fund  an 
unsatisfactory  investment  option  for  the 
Contracts. 

6.  VT  Advantage  Fund  seeks  long- 
term  capital  growth  and  current  income 
by  investing  approximately  forty 
percent  (40%)  of  its  assets  in  equity 
securities,  forty  percent  (40%)  in  fixed 
income  securities  and  the  remaining 
twenty  percent  (20%)  in  cash  and  cash 
equivalents.  For  the  equity  portion  of 


the  fund,  the  fund  managers  invest  in 
stocks  of  companies  they  believe  will 
increase  in  value  over  time.  Although 
most  of  the  equity  portion  of  the  fund 
will  be  invested  in  U.S.  companies, 
there  is  no  limit  on  the  amount  of  assets 
the  fund  can  invest  in  foreign 
companies.  The  fixed  income  and  cash 
portions  of  the  fund  will  be  invested 
only  in  obligations  of  the  U.S. 
government  and  its  agencies  and 
instrumentalities.  The  fixed  income 
securities  in  which  the  fund  may  invest 
include  direct  obligations  of  the  United 
States,  such  as  Treasury  bonds,  notes 
and  bonds  and  obligations  (including 
mortgage-backed  and  other  asset-backed 
securities)  issued  or  guaranteed  by 
agencies  and  instrumentalities  of  the 
U.S.  government  that  are  established 
under  an  act  of  Congress.  Under  normal 
market  conditions,  the  fixed  income 
portion  is  expected  to  have  a  weighted 
average  maturity  of  three  to  ten  years, 
and  the  cash  portion  is  expected  to  have 
a  weighted  average  maturity  of  six 
months  or  less.  Securities  will  be 
chosen  based  on  their  income  level  and 
price  stabihty 

7.  Advisers  HLS  Fund  seeks 
maximum  long-term  total  return  The 
fund  actively  allocates  its  assets  among 
three  categories:  equity  securities,  debt 
securities,  and  money  market 
instruments.  Asset  allocation  decisions 
are  based  on  Wellington  Managements 
judgment  of  the  projected  investment 
environment  for  financial  assets, 
relative  fundamental  values  the 
attractiveness  of  each  asset  category, 
and  expected  future  returns  of  each 
asset  category.  Wellington  Management 
does  not  attempt  to  engage  in  short-term 
market  timing  among  assets  categories 
and  asset  allocation  is  in  Wellington 
Management's  discretion.  As  a  result, 
shift  in  asset  allocation  are  expected  to 
be  gradual  and  continuous  and  the  fund 
will  normally  have  some  portion  of  its 
assets  invested  in  each  asset  category. 
The  fund  may  invest  up  to  twenty 
percent  (20%)  of  its  total  assets  in 
securities  of  non-U. S.  counties.  The 
fund's  investments  in  equity  securities 
whose  characteristics  include  a 
leadership  position  within  an  industry, 
a  strong  balance  sheet,  a  high  return  on 
equity,  sustainable  or  increasing 
dividends,  a  strong  management  team 
and  a  globally  competitive  position.  The 
debt  securities  in  which  the  fund  mav 
invest  include  securities  issued  or 
guaranteed  by  the  U.S.  government  and 
its  agencies  or  instrumentalities, 
securities  rated  investment  grade,  or  if 
unrated,  securities  deemed  bv 


Wellington  Management  to  be  of 
comparable  quality. 

8.  The  Contracts  are  flexible  premium 
group  variable  annuity  contracts  which 
may  be  marketed  for  issuance  in 
connection  with  certain  retirement 
programs  that  qualify  for  Federal 
income  tax  benefits  under  Section 

401 .403.  408  or  457  of  the  Internal 
Revenue  Code.  The  Contracts  provide 
for  the  accumulation  of  values  on  a 
variable  basis,  fixed  basis,  or  both, 
during  the  accumulation  period,  and 
provide  settlement  or  annuity  payment 
options  on  a  variable  basis,  fixed  basis, 
or  both. 

9.  Under  the  Contracts.  Hartford 
reserves  the  right,  after  appropriate 
notice,  to  modify  the  terms  of  the 
Contracts  to,  among  other  things,  reflect 
a  change  in  the  operation  of  the  Account 
or  to  add  or  withdraw  any  investment 
options  offered  through  the  Account 
Applicants  assert  that  such  rights 
include  the  right  to  substitute  the  shares 
of  another  management  investment 
company  for  shares  of  a  fund. 

10.  Hartford  proposes  to  substitute 
shares  of  Advisers  HLS  Fund  for  shares 
of  VP  Advantage  Fimd  (the 

"Substitution").  The  Substitution  will 
be  performed  by  transferring 
accumulated  account  values  from  the 
subaccount  holding  shares  of  the  VP 
-Advantage  Fund  to  the  subaccount 
holding  shares  of  the  Advisers  HLS 
Fund. 

11.  Applicants  assert  that  the 
investment  objective  of  Advisers  HLS 
Fund  is  substantially  identical  to  that  of 
the  VT  Advantage  Fund.  The  proposed 
Substitution  would  move  Contract 
owners  currently  invested  in  VT 
Advantage  Fund  to  a  much  larger  fimd 
with  substantially  the  same  risk  and 
reward  characteristics.  Advisers  HLS 
Fund  has  had  lower  expense  ratios  than 
VT  Advantage  Fund  during  the  last 
three  years.  In  addition,  while  Advisers 
HLS  Fund  has  the  prospect  of  future 
growth.  VT  Advantage  Fund  is  expected 
to  shrink  in  size  and  to  cease  operations 
in  the  future  as  it  is  no  longer  being 
actively  marketed  to  other  insurance 
company  separate  accounts  and  is  not 
growing.  Finally,  Advisers  HLS  Fund 
has  had  better  cumulative  performance 
over  the  past  three  fiscal  years  than  has 
VT  Advantage  Fund. 

12.  The  following  charts  show  the 
approximate  year-end  net  asset  level, 
ratio  of  operating  expenses  as  a 
percentage  of  average  net  assets,  and 
annual  total  returns  for  each  of  the  past 
three  years  for  the  VT  Advantage  Fund 
and  Advisers  HLS  Fund: 
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VP  Advantage  fund:^ 

1996  

1997  

1998  

Advisers  HLS  Fund:^ 

1996    

1997  

1998  


Net  Assets  at 

year-end 
(in  thousands) 


Expense  ratio 
(percent) 


S25.230 
25,244 
26,308 

5,879,529 
8.283,912 

11.805.411 


.98 

.99 

1.00 

.63 
.63 
.63 


Total  return 
(percent) 


925 

12.83 
17.19 

16.62 
24.51 
24.66 


2  VP  Advantage  Fund  pays  a  daily  investment  management  tee  based  upon  the  average  daily  net  assets  of  the  fund  at  an  annual  rate  of 

1  000°o                                                                                                                                                                               .    u     1  ,      ,       I 

J  Advisers  HLS  Fund  pays  a  daily  investment  management  fee  based  upon  the  average  daily  net  assets  of  the  fund  at  an  annual  rate  of 

0616°o 


13.  For  the  foregoing  reasons. 
Applicants  propose  that  Contract 
owners  currentlv  invested  in  VP 
.advantage  Fund  would  be  better  off  if 
shares  of  Advi,sers  HLS  Fund  are 
substituted  for  shares  of  VT  .Advantage 
Fund. 

14.  Bv  supplements  to  the  various 
prospectuses  for  the  Contracts  and  the 
Account.  Hartford  will  notify  all  owners 
of  the  Contracts  of  its  intention  to  cease 
to  offer  the  VP  Advantage  Fund 
subaccount  and  to  effect  the 
Substitution.  The  supplements  for  the 
.Account  advise  Contract  owners  that 
from  the  date  of  the  supplement  until 
the  date  of  the  Substitution,  Contract 
owners  are  permitted  to  transfer  all 
amounts  under  a  Contract  invested  in 
the  affected  subaccount  on  the  date  of 
the  supplement  to  another  subaccount 
and/or  the  general  account  available 
under  a  Contract  without  such  transfers 
counting  as  a  "free"  transfer  permitted 
under  a  Ciontract.  if  the  Contracts  limit 
or  restrict  transfers.  The  supplements 
also  inform  Contract  owners  that 
Hartford  will  not  exercise  any  rights 
reserved  under  anv  Contract  to  impose 
additional  restricti(3ns  on  such  transfers 
until  at  least  thirty  (30)  days  after  the 
proposed  Substitution. 

15  Hartford  will  redeem  the  VP 
Advantage  Fund  shares  for  cash  and,  the 
same  day.  apply  the  redemption 
proceeds  to  the  purchase  of  Advisers 
HLS  Fund  shares.  The  Substitution  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  Owner's  Contract  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  the  .Account.  As 
a  rt'sult,  (iontract  owners  will  remain 
fully  invested.  Contract  owners  will  not 
incur  any  fees  or  charges  as  a  result  of 
the  Substitutitm.  nor  will  their  rights  or 
Hartford's  obligations  under  the 
Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  Substitution,  including  legal, 
accounting  and  f)ther  ftnis  and  expenses, 
will  pay  by  Hartford.  In  addition,  the 


Substitution  will  not  impose  any  tax 
liability  on  Contract  owners.  The 
Substitution  will  not  cause  the  Contract 
fees  and  charges  currently  being  paid  by 
existing  Contract  owners  to  be  greater 
after  the  Substitution  than  before  the 
Substitution.  The  Substitution  will  not 
be  treated  as  a  transfer  for  purposes  of 
assessing  transfer  charges  or  for 
determining  the  number  of  remaining 
permissible  transfers  in  a  Contract  year. 
Hartford  will  not  exercise  any  right  it 
may  have  under  the  Contracts  to  impose 
additional  restrictions  on  transfers 
under  any  of  the  Contracts  for  a  period 
of  at  least  thirty  (30)  days  following  the 
Substitution. 

16.  In  addition  to  the  prospectus 
supplements  distributed  to  owners  or 
Contracts,  within  five  (5)  days  after  the 
Substitution,  any  Contract  owner  who 
was  affected  bv  the  Substitution  will  be 
set  a  written  notice  informing  them  that 
the  Substitution  was  carried  out  and 
that  they  may  make  one  transfer  of  all 
Contract  values  under  a  Contract 
invested  in  the  affected  subaccount  on 
the  date  of  the  notice  to  another 
subaccount  available  under  their 
Contract  without  that  transfer  counting 
as  one  of  a  limited  number  of  transfers 
permitted  in  a  Contract  year  free  of 
charge,  if  the  Contract  limits  or  restricts 
transfers.  The  notice  will  also  reiterate 
the  fact  that  Hartford  will  not  exercise 
any  right  reserved  by  it  under  the 
Contracts  to  impose  additional 
restrictions  on  transfer  until  at  least 
thirty  (30)  days  after  the  Substitution.  If 
applicable,  the  notice  as  delivered  in 
certain  states  may  also  explain  that, 
under  the  insurance  regulations  of  those 
states.  Contract  owners  who  are  affected 
by  the  substitution  may  exchange  their 
Contracts  for  fixed-benefit  annuity 
contracts  issued  by  Hartford  (or  one  of 
its  affiliates)  during  the  sixty  (60)  days 
followdng  the  proposed  substitution. 
The  notice  will  be  preceded  or 
accompanied  by  a  current  prospectus 
for  Advisers  HLS  Fund. 


17.  Hartford  is  also  seeking  approval 
of  the  proposed  substitution  from  any 
state  insurance  regulators  whose 
approval  may  be  necessary  or 
appropriate. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  Act  requires  the 
depositor  of  a  registered  unit  investment 
trust  holding  the  securities  of  a  single 
issuer  to  obtain  Commission  approval 
before  substituting  the  securities  held  by 
the  trust.  Specifically,  Section  26(b) 
states: 

It  shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  Lssuer  to 
substitute  another  security  for  such  security 
unless  the  Commission  shall  have  approved 
such  substitution.  The  Commission  shall 
issue  an  order  approving  such  substitution  if 
the  evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairlv  intended  bv  the  policy  and 
provisions  of  this  title. 

2.  Applicants  state  that  the 
Substitution  appears  to  involve  a 
substitution  of  securities  within  the 
meaning  of  Section  26(b)  of  the  Act  and 
request  that  the  Commission  issue  an 
order  pursuant  to  Section  26(b)  of  the 
Act  approving  the  Substitution. 

3.  The  Contracts  reser\'e  the  right  for 
Hartford,  after  appropriate  notice,  to 
modify^  the  terms  of  the  Contracts  to, 
among  other  things,  reflect  a  change  in 
the  operation  of  the  Account  or  to  add 
or  withdraw-  any  investment  options 
offered  through  the  Account.  Applicants 
assert  that  such  rights  include  the  right 
to  substitute  the  shares  of  another 
management  investment  company  for 
shares  of  any  fund.  Applicants  further 
assert  that  the  prospectuses  for  the 
Contracts  and  the  Account  contain 
appropriate  disclosure  of  this  right. 

4.  Applicants  assert  that  in  the  case  of 
the  proposed  Substitution  of  shares  of 
Advisers  HLS  Fund  for  shares  of  VP 
Advantage  Fund,  'VP  Advantage  Fund 
would  be  replaced  with  a  larger  fund 
with  a  substantially  identical 
investment  objective  and  substantially 
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similar  risk  and  reward  characteristics. 
In  addition.  Advisers  HLS  Fund  has  had 
lower  expense  ratios  for  each  of  the 
most  recent  three  fiscal  years.  Further, 
cumulative  investment  performance  for 
Advisers  HLS  Fund  has  been  better  than 
for  \T  Ad\-antage  Fund  over  the  same 
period.  Moreover,  Applicants  state  that 
Advisers  HLS  Fund  has  the  potential  for 
future  growth  where  VT  Advantage 
Fund  is  not  growing,  is  expected  to 
shrink  and  to  eventually  close. 
Applicants  assert  that  Contract  owners 
would  benefit  from  the  proposed 
Substitution. 

5.  Applicants  assert  that  Contract 
owners  will  not  be  disadvantaged  by  the 
elimination  of  the  VP  Advantage  Fund 
subaccount  and  that  the  proposed 
Substitution  does  not  materially 
diminish  for  Contract  owners 
investment  flexibility,  which  is  a  central 
feature  of  the  Contracts.  If  the  proposed 
Substitution  is  carried  out.  all  Contract 
owners  will  continue  to  be  permitted  to 
allocate  purchase  payments  and  transfer 
Contract  values  between  and  among 
several  subaccounts  in  accordance  with 
the  terms  of  the  Contracts. 

6.  Applicants  state  that  the  proposed 
Substitution  is  not  the  type  of 
Substitution  which  Section  26('b)  was 
designed  to  prevent.  L'nlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  manner  which 
permanently  affected  all  the  investors  in 
the  trust,  the  Contracts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  Contract  values  into  other 
subaccounts.  Moreover,  Applicants  state 
that  the  Contracts  will  offer  Contract 
owners  the  opportunity  to  transfer 
amounts  out  of  the  affected  subaccounts 
into  any  of  the  remaining  subaccounts 
without  cost  or  other  disadvantage. 
Applicants  assert  that  the  Substitution, 
therefore,  will  not  result  in  the  tvpe  of 
costly  forced  redemption  which  Section 
26(b)  was  designed  to  prevent, 

7.  Applicants  assert  that  the  proposed 
substitution  is  also  unlike  the  tvpe  of 
substitution  which  Section  26rb)  was 
designed  to  prevent  in  that  by 
purchasing  a  Contract,  Contract  owners 
select  much  more  than  a  particular 
investment  company  in  which  to  invest 
their  account  values.  Applicants  state 
that  they  also  select  the  specific  tvpe  of 
annuity  benefits  offered  by  Hartford 
under  their  Contract  as  well  as  other 
rights  and  privileges  set  forth  in  the 
Contract.  Contract  owners  mav  also 
have  considered  Hartford's  size, 
financial  condition,  type  and  its 
reputation  for  service  in  selecting  their 
Contract,  Applicants  maintain  that  these 


factors  will  not  change  as  a  result  of  the 
proposed  substitution. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
summarized  above,  the  Substitution  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority, 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  99-29435  Filed  11-9-99;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42092;  File  No.  SR-NYSE- 
99-36] 

Self-Regulatory  Organizations:  New 
York  Stock  Exchange.  Inc.;  Order 
Approving  Proposed  Rule  Change  to 
Eliminate  the  Series  7B  Qualification 
Examination  and  Adopt  a  New 
Interpretation  to  Rule  345 

November  2,  1999, 

I.  Introduction 

On  August  31.  1999.  the  New  York 
Stock  Exchange.  Inc.  (■'MYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  rule  19b-4 
thereunder, 2  a  proposed  rule  change 
relating  to  the  qualification 
requirements  for  Exchange  Floor  clerks 
who  wish  to  conduct  a  limited  public 
business  with  professional  customers. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  29.  1999, '  The 
Commission  received  no  comments  on 
the  proposal-  This  order  approves  the 
proposal, 

II.  Description  of  the  Proposal 

The  N'YSE  proposes  to  amend  the 
interpretation  of  its  Rule  345, .5 
("Employees-Registration.  Approval. 
Records")  •*  by  eliminating  the  Series  7B 
Qualification  Examination  and 
establishing  the  Series  7A  Examination 
as  the  appropriate  qualification 
examination  for  Exchange  Floor  clerks 
who  wish  to  conduct  a  limited  public 


business  with  professional  customers. 
The  proposed  amendment  would 
establish  the  Trading  Assistant 
Examination  ("Series  25")  as  a 
prerequisite  for  the  Series  7A 
Examination. 

Currently.  Floor  clerks  who  want  to 
conduct  a  limited  public  business  with 
r    professional  customers  (e.g.,  banks, 
insurance  companies,  and  other  persons 
included  in  the  definition  of 
"professional  customer"  found  in  the 
written  interpretation  to  Exchange  Rule 
345,15)  must  first  pass  either  the  Series 
7B  Examination  or  the  General 
Securities  Representative  ("Series  7") 
Examination.  Floor  members  who  want 
to  conduct  a  securities  business  with 
professional  customers  must  first  pass 
either  the  Series  7A  Examination  or  the 
Series  7  Examination, 

The  Series  7B  Examination  includes, 
among  other  things,  25  questions 
addressing  Exchange  Floor  rules  and 
policies.  However,  the  Exchange 
recently  implemented  the  NYSE 
Trading  Assistant  Examination  ("Series 
25")  5  which  is  designed  to  test  the 
Floor  clerks'  basic  understanding  of   ' 
Exchange  trading  rules  and  the 
underlying  principles  of  the  auction 
market.  The  proposed  rule  change 
eliminates  the  Series  73  Examination 
requirement  for  Floor  clerks,  in  order  to 
prevent  duplicate  testing  on  certain 
material.  The  Series  7A  Examination 
will  now  be  the  appropriate 
qualification  examination  for  both  Floor 
members  and  Floor  clerks  who  wish  to 
conduct  a  limited  public  business  with 
professional  customers. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act*^  and  the 
rules  and  regulations  thereunder 
applicable  to  «  national  securities 
exchange "  and,  in  particular,  with  the 
requirements  of  Section  6(c)(3)(B)  of  the 
Act.«  Specifically,  the  Commission  finds 
that  the  proposed  rule  change  fulfills 
the  Exchange's  responsibility  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  Exchange  members  and 
member  organizations.  In  addition,  the 
proposed  rule  change  is  consistent  with 
Section  6(c)(3)(B)  of  the  Act,«  which 
authorizes  an  Exchange  to  bar  a  natural 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Securities  Exchange  Act  Release  No.  41886 
(September  20,  1999),  64  FR  52565. 

■•The  interpretation  to  Rule  345.15  is  contained 
in  the  NYSE  Interpretation  Handbook. 


^  See  Securities  Exchange  Act  Release  No.  40943 
(Januar>- 13.  1999),  64  FR  3330  (Januarv'  21,  1999). 

^In  approving  this  rule,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation,  15 
U.S.C.  78c(f). 

M5  U.S.C.  78f(b). 

» 15  U.S.C.  78f(c)(3)(B). 

•w. 
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person  from  becoming  a  member  or 
pfTson  assnciatHci  with  a  member,  if 
such  natural  person  does  not  meet  such 
standards  of  training,  experience  and 
competence  as  prescribed  by  the  rules  of 
the  Exchange 

.■Mthough  the  rule  change  proposes  to 
eliminate  the  Series  7B  Examination  for 
Floor  clerks  who  wish  to  engage  in  a 
limited  public  business,  the  subject 
matter  included  in  the  Series  7B  is 
covered,  in  part,  by  the  recently 
implemented  Series  25  Examination — a 
required  exam  for  all  Floor  clerks. 
Requiring  Floor  clerks  who  wish  to 
engage  in  a  limited  public  business  to 
pass  the  Series  7 A  Examination  and  the 
Series  25  Examination  (a  prerequisite  to 
the  Series  7A)  eliminates  the  testing  of 
certain  material  twice,  and.  at  the  same 
time  ensures  that  Floor  clerks  are 
qualified  with  respect  to  the  particular 
subject  matter  currently  included  in  the 
Series  7B  Examination 

Because  the  proposed  rule  change 
will  allow  the  Exchange  to  test  floor 
clerks  on  its  rules  and  policies  more 
effectively,  the  proposed  rule  change  is 
consistent  with  Section  6(c)(3)(B)  of  the 
Act.'"  which  states  that  the  Exchange  is 
responsible  for  prescribing  standards  of 
training,  experience  and  competence  for 
persons  associated  with  Exchange 
members  and  member  organizations. 
The  Commission  believes  that  Series  25 
and  7A  Examinations  would  cover  the 
appropriate  subject  matter  and  include 
a  sufficiently  broad  range  of  topics  so  as 
to  ensure  an  appropriate  level  of 
expertise  by  Floor  clerks  of  members 
who  want  to  conduct  a  limited  public 
business  with  professional  customers," 

rV,  Conclusion 

It  IS  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'-  that  the 
proposed  rule  change  (SR-NYSE-99- 
36]  is  approved.  . 

For  \he  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authoritv  '  ' 
lonathan  G.  Katz, 
St^cwtnn 
(FR  Do(    t)'i-2't4,H.  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  recordkeeping 
requirements  under  0MB  review 

agency:  Small  Business  Administration. 


ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  0MB 
Review. 


'"Id 

' '  See  Exchange  Rule  345.15  and  the 
interpretation  to  Rule  345.15.  which  is  contained  in 
the  NYSE  Interpretation  Handbook. 

•M5  U.S.C.  78srb)(2). 
>'17CFR200.3O-3(a)(12), 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
December  10,  1999.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW,  5th  Floor.  Washington,  DC 
20416;  and  OMB  Reviewer.  Office  of 
Information  and  Regulatory-  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Copies:  Request  for  clearance  (OMB 
83-1).  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer 
FOR  FURTHER  INFORMATION  CONTACT: 
lacqueline  White,  Agency  Clearance 
Officer.  (202)  205-7044.  ' 
SUPPLEMENTARY  INFORMATION: 

Title:  Military^  Reservist  Economic 
Injury  Disaster  Loan  Application. 

Form  No:  5R. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business,  which  employ  military 
reservists. 

Annua/  Responses:  2,500. 

Annual  Burden:  5,000. 
lacqueline  White, 

Chief.  Administrative  Information  Branch. 
(FR  Doc.  99-29464  Filed  11-9-99:  8:45  am) 

BILUNG  CODE  8025-01 -P 


DEPARTMENT  OF  STATE 

[Announcement  No.  3147] 

Shipping  Coordinating  Committee 
Subcommittee  on  Standards  of 
Training  and  Watchkeeping;  Notice  of 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  9:30  a.m.  on  Tuesday. 
December  7th,  1999,  in  Room  6103,  at 
United  States  Coast  Guard 
Headquarters,  2100  2nd  Street  SW. 
Washington,  DC  20593-0001.  The 


primary  purpose  of  the  meeting  is  to 
prepare  for  the  thirty-first  session  of  the 
International  Maritime  Organization 
(IMO)  Sub-Committee  on  Standards  of 
Training  and  Watchkeeping  (STW)  to  be 
held  at  IMO  from  January  10  to  14, 
2000. 

The  primary'  matters  to  be  considered 
include: 

a.  Training  and  certification  of 
maritime  pilots; 

b.  Recognition  of  foreign  certificates; 

c.  Unlawful  practices  associated  with 
certificates  of  competency  (i.e.,  forged 
certificates); 

d.  Record-keeping  for  basic  safety 
training; 

e.  Medical  standards  for  seafarers, 
particularly  physical  abilities  for  entry 
level  seafarers; 

f  Standard  Marine  Communication 
Phrases  (SMCP); 

g.  Training  in  the  use  of  Electronic 
Chart  Display  and  Information  Svsteras 
(ECDIS); 

h.  Guidance  for  training  in  ballast 
water  management: 

i.  Guidance  for  ships  operating  in  ice- 
covered  waters: 

j.  Validation  of  an  IMO  model  course 
on  assessment  of  competence;  and 

k.  Guidance  associated  with  the 
International  Convention  on  Standards 
of  Training,  Certification  and 
Watchkeeping  for  Fishing  Vessel 
Personnel  (STCW-F  Convention,  as 
adopted  bv  the  1995  conference:  not  yet 
ratified  or  in  force). 

Members  of  the  public  may  attend  the 
meeting  up  to  the  seating  capacity  of  the 
ruoiii.  Interested  persons  may  seek 
information  by  writing:  Mr.  Christopher 
Young,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSO-1),  Room  1210, 
2nd  Street  SW,  Washington,  DC  20593 
or  by  calling:  (202)  267-0229. 

Dated:  November  4.  1999. 
Stephen  M.  Miller, 

E:<ecutive  Secretary.  Shipping  Coordinating 

Committee. 

(FR  Doc.  99-29477  Filed  11-9-99;  8:45  am] 

BILUNG  CODE  4710-17-P  3 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

SUMMARY:  Notice  is  hereby  given  of  a 

meeting  of  the  Aviation  Security 

Advisory  Committee. 

DATES:  The  meeting  will  be  held 

December  2,  1999,  from  10:00  a.m.  to 

1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Federal  Aviation  Administration, 

800  Independence  Avenue,  SW.,  10th 

floor.  MacCracken  Room,  Washington, 

DC  20591,  telephone  202-267-7622. 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advison-  Committee  Act  (Pub.  L.  92- 
46.3;  5  U.S.C.  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
December  2.  at  the  Federal  Aviation 
Administration.  800  independence 
Avenue.  S\V.,  10th  floor,  MacCracken 
Room.  Washington.  DC.  The  agenda  for 
the  meeting  will  include:  Airport 
Clonslruction  Guidelines.  Work  Group 
Updates,  and  Rulemaking  Initiatives 
Status  Report.  The  December  2  meeting 
is  open  to  the  public  but  attendance  is 
limited  to  space  available,  .Members  of 
the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  c:hair  may  entPrtain  public 
comment  if.  in  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
telephone  202-267-7622. 

Issued  m  Washington.  DC.  on  November  3, 
1999 

Cathal  L.  Flynn, 

Associate  Administrator  for  Civil  Aviation 

Security. 

[PR  Doc.  99-29479  Filed  11-9-99;  8:45  am] 

BILLING  CODE  491t)-i3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Safety  Advisory  on 
RoadRailer  Trailers 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  safety  advisory. 

summary:  FRA  is  issuing  Safety 
Advisory  99-03  addressing  the 
securement  of  floor  beam  cross- 
members  on  RoadRailent  trailers  in 
order  to  prevent  the  highway  tandem 
wheels  on  these  trailers  from  falling 
onto  the  rails  on  moving  trains, 
FOR  FURTHER  INFORMATION  CONTACT:  Garv 
Fairbanks,  Mechanical  Engineer.  Motive 
Power  and  Equipment  Division.  Office 
of  Safety  Assurance  and  Compliance. 
FRA,  400  Seventh  Street,  SW,  RRS-14. 
Mail  Stop  25.  Washington.  DC  20590 
(Telephone  (202)  493-6322/Fax  (202) 
493-6230). 

SUPPLEMENTARY  INFORMATION:  Over  the 
past  several  months.  FRA  has 


discovered  that  several  RoadRailer  ± 
trailers  operated  by  Triple  Crown 
Services  (Triple  Crown)  have 
experienced  failures  of  floor  beam  cross- 
members.  These  cross  beams  connect 
the  highway  tandem  wheel  set  to  the 
body  of  the  trailer  via  slide  rails.  The 
failure  of  the  cross  beam  allows  the 
weight  of  the  tandem  wheel  set  to 
deflect  the  slide  rails  to  the  point  where 
the  highway  tires  contact  the  rail.  The 
reported  failures,  which  to  date  have 
been  isolated,  were  discovered  while 
the  trailer  was  in  train  formation, 
triggered  a  dragging  equipment  detector 
on  a  moving  train,  or  was  noticed  by  the 
crew  of  a  passing  train.  At  this  time, 
there  have  been  no  reported  instances  of 
tandem  wheel  sets  separating  from  the 
trailer,  which  may  cause  a  derailment  or 
undesired  tram  stop.  The  trailers 
involved  have  been  set  out  of  their 
trains  under  controlled  conditions 
without  in)ur\-  or  loss  of  property. 

FR.^  notified  Wabash  National  Inc. 
(Wabash),  the  manufacturer  of 
RoadRailer*  equipment,  and  requested 
that  Wabash  randomly  inspect  trailers  at 
the  Fort  Wayne.  Indiana.  Triple  Crown 
facility.  The  first  inspection  was 
conducted  on  October  12,  1999  and 
revealed  a  high  percentage  of  four-to- 
six-year-old  trailers  with  one  or  more 
cross-member  defects  The  cross- 
member  defects  found  during  the 
inspection  could  be  classified  into  four 
categories: 

1.  A  weld  crack  at  the  slide  rail  to  I- 
beam  cross-member; 

2.  A  crack  in  the  cross-member  I-beam 
flange  (which  usually  starts  at  the  end 
of  a  weld); 

3  A  crack  which  has  progressed  into 
the  web  of  the  I-beam  from  the  flange: 
or 

4.  A  cross-member  broken  into  two 
pieces. 

A  second  inspection  was  conducted  at 
the  Fort  Wayne.  Indiana,  facilitv  on 
October  14,  1999,  by  representatives  of 
Wabash.  Triple  Crown,  and  FR.A.  A 
third  inspection  of  the  facility  was 
conducted  on  October  27.  1999.  and 
included  representative  of  the  Federal 
Highway  Administration  (FHWA).  The 
results  of  these  two  inspections  were 
consistent  with  the  observations  made 
in  the  earlier  inspection. 

The  practice  of  attaching  the  tandem 
wheel  set  slide  rails  to  the  trailer  body 
by  welding  to  floor  cross-member  I- 
beam  flanges  has  been  the  accepted 
method  of  highway  trailer  fabrication 
for  many  years.  This  method  is 
currently  being  used  by  nearly  all  van 
trailer  manufacturers,  and  is  considered 
safe  and  reliable  when  properly  applied. 
It  should  be  noted  that  there  are  some 
RoadRailer^  trailers  which  have  been  in 


service  since  January  1988  that  have  not 
exhibited  signs  of  weld  or  cross-member 
cracking  in  the  above  noted  areas. 
Currently,  the  entire  fleet  of  Triple 
Crown  RoadRailer^  trailers  are  in  the 
process  of  being  inspected  or  repaired. 
All  inbound  and  outbound  trailers  are 
being  inspected  and  depending  upon 
the  condition  of  the  trailer,  it  may  be 
withheld  from  service,  transloaded,  or 
repaired  prior  to  being  assembled  into  a 
train.  At  this  time,  the  manufacturer  is 
considering  one  broken  floor  beam 
cross-member  or  four  successive  cross- 
members  with  cracks  to  be  sufficient 
cause  to  withhold  the  trailer  from 
service  or  repair  the  trailer  prior  to 
continuing  it  in  service. 

Recommended  Action 

Until  the  root  cause  of  the  floor  beam 
cross-member  failures  can  be 
determined,  and  the  appropriate  long- 
term  repairs  effectuated,  FRA 
recommends  that  the  following  action 
be  taken  with  regard  to  all  RoadRailer*" 
trailers: 

•  Each  trailer  should  be  inspected 
upon  receipt  at  a  facility  from  a  highway 
motor  carrier  prior  to  being  transferred     " 
to  the  rail  mode  to  determine  whether 
it  has  any  of  the  following  conditions: 

1  One  broken  floor  beam  cross- 
member. 

2.  Four  successive  cross-member  with 
cracks. 

If  either  of  the  conditions  are  found. 
the  trailer  should  be  held  until  a  repair 
can  be  made  to  correct  the  deficiency, 
or  if  loaded,  the  lading  should  be 
transferred  to  another  trailer  that  has 
been  inspected  and  found  not  to  have 
any  of  these  conditions. 

•  Each  such  inbound  trailer  should  be 
inspected  ^pon  its  arrival  in  a  train 
prior  to  its  transfer  to  the  highway 
mode.  If  either  of  the  conditions  noted 
above  are  found,  the  trailer  should  be 
held  until  a  repair  can  be  made  to 
correct  the  deficiency,  or  if  loaded,  the 
lading  should  be  transferred  to  another 
trailer  that  has  been  inspected  and 
foujid  not  to  have  any  of  these 
conditions. 

FRA  may  modify  Safety  Advisory  99- 
03.  issue  additional  safety  advisories,  or 
take  other  appropriate  action  to  ensure 
the  highest  level  of  safety  on  the 
Nation's  railroads. 

Issued  in  Washington,  D.C.  on  November  4. 
1999. 

George  Gavalla, 

Associate  Administrator  for  Safety. 

[PR  Doc.  99-29453  Filed  11-9-99;  8:45  ami 

BILLING  CODE  4910-06-P 


61378 


Federal  Register/ Vol.  64,  No.  217/ Wednesday.  November  10.  1999 /Notices 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 

Paperw-orlc  Reduction  Act  of  1995  (44 
U.S.C.  et  seq).  this  notice  announces 
that  the  information  collection 
abstracted  below  has  been  fonvarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment. 
Described  below  is  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection 
was  published  on  August  10.  1999,  (64 
FR  43419). 

DATES:  Comments  must  be  submitted  on 
or  before  December  10.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Seidman,  Office  of  Ship 
Construction.  Maritime  Administration, 
400  Seventh  Street.  SW.  Room  8,311. 
Washington.  DC  20590,  telephone 
number— 202-366-1888.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  "Shipbuilding 
Orderbook  and  Shipyard  Employment. " 
OMB  Control  S'umber  2133-0029. 
Tvpe  of  Request:  Extension  of  a 
currently  approved  information 
collection. 
Affected  Public:  U.S.  Shipyards. 
Form  Numbeiisj:  MA-832. 
Abstract:  In  accordance  with  Sections 
210  and  211  of  the  Merchant  Marine 
Act,  1936,  as  amended,  the  Maritime 
Administration  (MAR,-\D)  is  required  to 
monitor  the  shipbuilding  industry's 
health  and  current  employment,  facility 
utilization,  and  scheduling  practices. 
The  data  received  will  facilitate  the 
projection  of  future  employment  needs 
and  facility  availability  for  futuie 
shipbuilding  work. 

Annual  Estimated  Burden  Hours:  400 
Hours. 

Addresee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street.  NVV. 
Washington.  DC  20502,  attention 
MARAD  Desk  Officer. 

Comments  Are  Invited  On 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of 


MARAD.  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  MARAD  s  estimate  of 
the  burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Dated:  November  4, 1999. 
)oel  C.  Richard. 

Secretary.  Maritime  Administration. 

(FR  Doc.  99-29402  Filed  11-9-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-99-6426] 

Reports,  Forms,  and  Information 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSAJ. 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 


SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995.  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
conmient  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  Ianuar\'  10,  2000. 
ADDRESSES:  C^omments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  clearance  Number. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 


collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  fohn  F, 
Oates,  Ir.,  NHTSA  400  Seventh  Street, 
SW,  Room  5238,  NSC-01, Washington, 
DC  20590.  Mr.  Oates'  telephone  number 
is  (202)  366-2121.  Please  identif}'  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  ,^ct  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5CFR  1320.8(d),  an  agency 
must  ask  for  public  comment  on  the 
following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information; 

(1)  Title:  23  CFR  Part  1335  for 
Application  for  Section  411  State 
highway  Safety  Data  and  Traffic  Records 
Improvements  Incentive  Grants. 
OMB  Control  Number: 
Affected  Public:  State  Government. 
Abstract:  The  National  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  was  signed  into  law  on  June  9.  1998. 
The  Act  established  a  new  Section  411 
of  Title  23.  United  States  Code  (Section 
161).  which  offers  states  the  opportunity 
to  apply  for  incentive  grants  designed  to 
help  states  improve  the  collection, 
storage,  retrieval  and  analysis  of  traffic 
records  data.  The  program  identifies 
three  basic  records  system  components, 
all  of  which  must  be  present  if  the  state 
is  to  receive  multiple-year  grants:  (1)  A 
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committee  to  coordinate  the 
development  and  use  of  highway  safety 
data  and  traffic  records;  (2)  a  systematic 
assessment  of  the  state's  highvvav  safety 
data  and  traffic  records;  and.  (3)  a 
strategic  plan  ior  the  contmued 
improvement  of  highway  safetv  data 
and  traffic  records.  However.  tEA-21 
recognizes  that  some  states  may  not  be 
able  to  meet  all  three  prerequisites  for 
multiple-year  grants  in  the  first  or  even 
second  year  of  the  Section  411  program. 
Accordingly,  the  section  provides  for 
three  types  of  grants:  an 
"implementation"  grant,  to  each  state 
that  has  all  three  components  (a 
coordinating  committee,  a  traffic  records 
assessment  within  the  last  five  vears, 
and  a  developed  strategic  plan);  an 
"initiation"  grant,  to  each  state  that  has 
a  coordinating  committee  and  a  traffic 
records  assessment  withm  the  past  five 
years,  but  which  has  not  completed 
development  of  its  strategic  plan:  and  a 
"start-up"  grant,  to  each  state  that  is  not 
eligible  for  the  other  grants.  Most  of  the 
information  that  a  state  is  required  to 
submit  is  already  generated  and  is  easilv 
accessible.  Specifically,  copies  of  traffic 
records  assessment  reports  and  strategic 
plans  are  readily  attainable,  and 
routinely  are  filed  with  the  sponsoring 
agencies.  Names,  addresses  and 
organizational  affiliations  of  the 
members  of  the  traffic  records 
coordinating  committee  also  are  usually 
on  file  or  can  be  easily  assembled. 

Estimated  Annual  Burden:  2  hours 
(average),  for  each  state  that  elects  to 
apply. 

Number  of  Respondents:  57  (all  50 
states,  the  District  of  Columbia.  Puerto 
Rico.  American  Samoa.  Guam,  the 
Commonwealth  of  the  Northern 
Marianas  Islands,  the  Virgin  Islands  and 
the  Bureau  of  Indian  Affairs). 

Issued  on:  November  4.  1999. 
Adele  Derby, 

Associate  Administrator  for  State  and 

Community  Services. 

|FR  Doc,  99-29350  Filed  11-9-99:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6092:  Notice  2] 

Lotus  Cars  Ltd.;  Grant  of  Application 
for  Temporary  Exemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  201 

This  notice  grants  the  application  by 
Lotus  Cars  Ltd.  ("Lotus")  of  Norwich, 
England,  through  Lotus  Cars  USA,  Inc., 


for  a  temporary  exemption  from  57, 
Performance  Criterion,  of  Federal  Motor 
Vehicle  Safety  Standard  No.  201 
Occupant  Protection  in  Interior  Impact. 
as  described  below.  The  basis  of  the 
application  was  that  compliance  would 
cause  substantial  economic  hardship  to 
a  manufacturer  that  has  tried  in  good 
faith  to  comply  with  the  standard. 

We  publisned  a  notice  of  receipt  of 
the  application  on  August  24,  1999,  and 
asked  for  comments  (64  FR  46225)  but 
received  none. 

The  material  below  is  taken  from 
Lotus's  application. 

Why  Lotus  Says  That  It  Needs  a 
Temporary  Exemption 

In  August  1995,  when  S7,  the  new 
head  injun.-  criteria  portion  of  Standard 
No.  201,  was  promulgated,  Lotus  was 
owned  by  the  Italian  owmers  of  Bugatti, 
a  company  then  in  bankruptcy.  That 
year,  Lotus  was  able  to  produce  only 
835  cars,  selling  152.  or  18.2%,  in  the 
United  States. 

This  country  was  the  priman-  market 
for  the  Lotus  Esprit,  which,  by  then,  was 
an  aging  design.  With  the  limited 
resources  that  it  had  and  the 
uncertainties  of  the  future,  in  1996 
Lotus  made  the  decision  to  invest 
primarily  in  an  all-new  model,  the  Elise, 
and  to  modernize  the  Esprit,  rather  than 
to  replace  it  with  an  all-new  design. 
Developed  on  a  small  budget,  the  Elise 
was  not  designed  or  intended  for  the 
American  market  The  Esprit  was  fitted 
with  a  new  V8  engine  meeting  current 
U.S.  emissions  standards. 

At  the  end  of  1996.  Lotus  was  sold  to 
its  current  owners,  a  group  of  Malaysian 
investors,  who  reviewed  the  company's 
fortunes.  The  Elise  was  becoming 
successful  in  its  markets,  while  losses  in 
the  United  States  in  the  previous  two 
years  approached  S2. 000. 000.  primarily 
due  to  the  declining  appeal  of  the 
Esprit  The  company's  overall  sales  in 
1996  had  declined  to  751.  including 
sales  of  67  Esprits  in  the  U.S.  (8.9%  of 
total  sales).  Nevertheless,  the  new 
owners  decided  to  continue  in  the  U.S. 
market.  Sales  were  marginallv  better  in 
the  U,S,  in  1997.  72  Esprits.  and  vastly 
improved  elsewhere  with  the  great 
success  of  the  Elise.  Lotus  sold  2414 
cars  in  1997  (with  the  U,S,  .sales 
representing  only  3%  of  total  sales, 
approximately  the  same  as  in  1998). 
However,  it  lost  almost  2,000.000 
Pounds  in  its  1996'"  fiscal  vear. 

In  early  1997.  Lotus  decided  to 
terminate  production  of  the  Esprit  on 
September  1.  1999,  and  to  homologate 
the  Elise  for  the  American  market 
beginning  in  2000.  This  decision 
allowed  it  to  choose  the  option  for 
compliance  with  S7  provided  by  S6.1.3, 


Phase-in  Schedule  #3.  of  Standard  No. 
201.  to  forego  compliance  with  new 
protective  criteria  for  the  period 
September  1,  1 998-September  1,  1999. 
and  to  conform  100%  of  its  production 
thereafter. 

But,  in  addition  to  the  new  owners  of 
Lotus,  the  new  year  saw  the 
appointment  of  new  CEOs  of  Lotus  and 
Lotus  Cars  USA,  wdth  the  result  that  a 
fresh  look  was  taken  at  the  direction  of 
the  company,  and  the  plans  of  early 
1997  were  abandoned.  In  due  couree, 
new  management  decided  to  continue 
the  Esprit  in  production  beyond 
September  1.  1999.  until  September  1, 
2002,  while  developing  an  all-new 
Esprit,  and  to  remain  in  the  American 
market  without  interruption.  However, 
as  described  below,  the  company  found 
itself  imable  to  conform  the  current 
Esprit  to  Standard  No.  201.  In  the 
meantime,  the  company  had  turned  the 
corner  with  the  success  of  the  Elise,  and 
had  a  net  profit  for  its  fiscal  year  1997/ 
8  of  shghtly  more  than  1,000,000 
Pounds, 

Lotus's  Reasons  Why  Compliance 
Would  Cause  It  Substantial  Economic 
Hardship,  and  How  It  Has  Tried  m 
Good  Faith  To  Comply  With  Standard 
No.  201 

When  Lotus  decided  to  continue 
production  of  the  Esprit,  it  re- 
engineered  the  car's  front  header  rail 
and  installed  energy-absorbing  material. 
After  these  modifications,  the  Esprit's 
HIC  value  was  reduced  from  an  afready- 
complying  840  to  300, 

However,  the  side  rail  was  not  so 
simple.  The  small  Esprit  cockpit 
precluded  any  padding  from  being 
added  at  that  location,  without 
compromising  ingress/egress  and 
visibility.  In  order  to  comply  with 
Standard  No.  201,  the  Esprit 
"greenhouse"  would  have  to  be 
substantially  modified.  Modification 
costs  could  not  be  recovered  for  the 
relatively  few  cars  that  would  be 
involved  in  the  1999-2002  period 
without  raising  the  retail  price  to  an 
unacceptable  level.  Further,  Lotus  was 
encountering  major  problems  sourcing 
design-specific  energy  absorbing 
materials  without  being  compelled  to 
buy  a  10-year  supply:  it  was  therefore 
forced  to  consider  materials  being 
produced  for  high-volume  users,  with 
attendant  problems. 

As  redevelopment  plans  progressed  in 
1998,  Lotus  determined  that  a  redesign 
of  the  "greenhouse"  for  the  1999-2002 
period  would  cost  in  excess  of  $950,000, 
and  require  retesting  to  confirm 
continued  compliance  of  its  airbag 
system  with  Standard  No.  208.  But  the 
company  did  not  have  the  personnel  to 
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iieplo\-  to  botli  th<^  redt'siunt'ci  dmi  new 
Kspnt  projects,  and  it  has  chosen  to 
(Itnote  its  human  resources  to  the  all- 
new  Esprit 

The  P'lise  continues  to  contribute  to 
the  conipanv's  newly  found  financial 
snlidaritv.  and  its  cumulative  net 
income  for  the  past  three  fiscal  years  is 
2,466.000  Pounds,  or.  $4,068,900  (at  an 
exchange  rate  of  1.65  to  1)   Although  a 
denial  of  the  petition  would 
substantially  reduce  Lotus's  net  income 
hut  not  result  in  a  net  loss,  the  decrease 
would  come  pnmarUv  at  the  expense  of 
Lotus  Cars  USA  which  Lotus  believes 
could  not  remain  in  existence  without 
cars  to  sell  during  the  period  required 
to  develop  the  new  Esprit.  Lotus 
estimates  that  it  would  sell  200  Esprits 
in  the  U.S.  during  the  period  of  a  3-year 
exemption 

Lotus's  Reasons  Why  an  Exemption 
Would  Be  in  the  Public  Interest  and 
Consistent  With  the  Objectives  of  Motor 
Vehicle  Safety 

After  10  vears  of  sales  of  the  Esprit 
with  its  current  bodv  shape.  Lotus 
knows  of  no  head  in|unes  suffered  bv 
occupants  contacting  the  upper  interior 
of  the  cockpit.  The  number  of  vehicles 
anticipated  to  be  sold  during  the 
exemption  period  is  insignificant  m 
terms  of  the  number  of  vehicles  already 
on  the  roads.  The  Esprit  will  be  in  full 
compliance  bv  the  same  date  that  the 
phase-in  ends  for  all  manufacturers  and 
when  there  will  be  100%  compliance 
across  the  board.  September  1.  2002. 

If  Lotus  L'SA  IS  required  to  close 
because  of  a  denial,  its  10  employees 
will  be  out  of  work.  In  addition,  a  denial 
is  bound  to  affect  Lotus  dealers  in 


unknown  ways.  An  exemption  would  be 
consistent  with  the  public  policy  of 
affording  consumers  a  wide  choice  of 
motor  vehicles. 

Our  Decision  To  Grant  Lotus's 
.Application,  and  the  Reasons  for  This 
Decision 

It  is  evident  that  Lotus  Cars  Ltd.  has 
experienced  severe  management 
problems  during  the  1980s  and  1990s 
with  successive  changes  of  ownership. 
from  an  independent  company  in  the 
United  Kingdom  to  an  acquisition  of 
General  Motors  which  sold  it  to  Bugatti 
of  Italy,  which,  in  turn,  on  the  verge  of 
bankruptcy,  accepted  an  offer  from  a 
group  of  Malavsian  investors.  The 
company's  fortunes  and  product 
decisions  were  necessarily  affected  by 
these  continuing  changes  which,  in 
themselves,  worked  an  understandable 
hardship  upon  the  core  company,  Lotus 
Cars  Ltd.  We  note,  also,  that  in  the  years 
1996-97  Lotus  sold  a  total  of  less  than 
150  cars  in  the  United  States  through 
Lotus  Cars  U.S.A. 

We  accept,  therefore.  Lotus's 
arguments  that  it  had  intended  to 
remove  the  Esprit  from  the  American 
market  at  the  end  of  the  delayed 
optional  compliance  date  of  September 
1,  1999.  but,  as  a  result  of  a  subsequent 
management  decision,  now  must  retain 
it  in  the  U.S.  to  assist  it  in  its  continuing 
recovery  while  a  new  Esprit  is  prepared, 
and  to  enable  its  American  subsidiary, 
Lotus  Cars  USA,  to  remain  viable.  We 
note  that  it  is  the  only  Lotus  offered  in 
the  U.S.  market,  and  Uiat  the  applicant's 
estimate  of  a  total  of  200  Esprit  sales 
over  the  next  three  years  is  consistent 
with  the  sales  figures  of  this  model  in 


recent  vears.  We  understand  that  the 
next  generation  Esprit  is  being  designed 
to  comply  with  S7.  as  of  the  date  that 
all  vehicles  must  comply  with  the 
standard,  September  1.  2002. 
Accordingly  we  find  that  compliance 
would  cause  substantial  economic 
hardship  to  a  manufacturer  that  has 
tried  to  comply  with  the  standard  in 
good  faith. 

We  concur  that  an  exemption  would 
be  consistent  with  the  public  policy  of 
affording  consumers  a  wide  choice  of 
motor  vehicles.  We  note  Lotus's  remark 
that  it  knows  of  no  head  injuries 
suffered  by  occupants  contacting  the 
upper  interior  of  the  Esprit  cockpit 
during  the  production  run  of  the  current 
vehicle,  and  that  the  small  number  of 
vehicles  anticipated  to  be  covered  by 
the  exemption  further  reduces  the 
number  of  occupants  to  possibility  of 
injury.  Accordingly  we  also  find  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 

For  these  reasons,  Lotus  Cars  Ltd.  is 
hereby  granted  NHTSA  Temporary 
Exemption  No.  99-12  from  S7 
Performance  criterion  of  49  CFR  571.201 
Standard  No.  201  Occupant  Protection 
in  Interior  Impact.  This  exemption 
applies  only  to  the  Esprit  model  that  is 
currently  in  production,  and  expires  on 
September  1.  2002. 

(49  U.S.C  .•^0113;  delegation  of  authority  at 
49  CFR  1.50) 

Issued  on;  November  3,  1999. 
I,.  Rnhprt  Shehon, 
Executive  Director. 
IFR  Doc.  99-29366  Filed  11-9-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  230,  239,  240,  249 
and  260 

[Release  Nos.  33-7759,  34-42054;  39- 
2378,  International  Series  Release  No. 
1208;  File  No.  S7-29-98] 

RIN  3235-AD97 

Cross-Border  Tender  and  Exchange 
Offers,  Business  Combinations  and 
Rights  Offerings 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Securities  and  Exchange 
Commission  today  is  adopting  tender 
offer  and  Securities  Act  registration 
exemptive  rules  for  cross-border  tender 
and  exchange  offers,  business 
combinations,  and  rights  offerings 
relating  to  the  securities  of  foreign 
companies.  The  purpose  of  the 
exemptions  is  to  facilitate  US  investor 
participation  in  these  types  of 
transactions 

EFFECTIVE  DATE:  Januarv  24,  2000, 
except  §§  200.30-l(e)(16)  and  200.30- 
3(a){68)  will  be  effective  November  10, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  O.  Garris,  Chief,  or  Laura 
Badian,  Special  Counsel.  Office  of 
Mergers  and  Acquisitions.  Division  of 
Corporation  Finance  at  (202)  942-2920; 
James  Brigagliano.  Florence  Harmon, 
Irene  Halpin,  or  Michael  Trocchio. 
Office  of  Rislt  Management  and  Control, 
Division  of  Market  Regulation,  at  (202) 
942-0772;  at  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC.  20549. 
SUPPLEMENTARY  INFORMATION:  We  are 
adopting  new  Rules  800.  801  and  802 
under  the  Securities  Act  of  1933 
("Securities  Ac;t"),'  Rule  4d-10  under 
the  Trust  Indenture  Act  of  1939  ("Trust 
Indenture  Act"),-  revisions  to  Form  F- 
X  and  Rule  144  under  the  Securities 
Act.'  revisions  to  Rules  13e-3,  13e-4, 
14d-l.  14d-9,  and  14e-2  ■»  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act "), '  portions  of  new  Rule 
14e-5  "^  under  the  Exchange  Act.  and 


'15  U.S.C.  77&  el  seq. 

M5U.S.C.  77aaaef  seq. 

3 17  CFR  2:w  42  and  17  CFR  230.144. 

*\7  CFR  240  13e-3.  240.13e-».  240.14d-l, 
240.14d-e  and  240  14e-2. 

»  15  U.S.C.  78a  ft  seq. 

"The  portion  of  the  le.xt  of  new  Rule  14e-5 
(formerly  Rule  lOb-13)  that  is  being  adopted  today 
is  contained  in  a  separate  release  that  updates  and 
simplifies  the  rules  and  regulations  applicable  to 
takeover  transactions.  See  Regulation  of  Talieovers 


Rules  30-1  and  30-3  ^  of  the 

Commission's  Rules  Delegating 
Authority  to  the  Directors  of  the 
Division  of  Corporation  Finance  and 
Market  Regulation,  respectively.  We  are 
also  adopting  new  Form  CB  under  the 
Securities  Act  and  the  Exchange  Act. 
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Rights  Offering  Notification  Form 

I,  Executive  Summary 

A.  Summary'  of  Amendments 

U.S.  security  holders  are  often 
excluded  from  tender  and  exchange 
offers,  business  combinations  and  rights 
offerings  involving  foreign  private 
issuers.  It  is  very  common  for  bidders  to 
exclude  U.S.  security  holders  from  these 
transactions  to  avoid  the  application  of 
the  U.S.  securities  laws,  particularly 
when  U.S.  security  holders  own  a  small 
amount  of  the  seciu-ities  of  the  foreign 
private  issuer.**  When  bidders  exclude 
U.S.  security  holders  from  tender  or 
exchange  offers,  they  deny  U.S.  security 
holders  the  opportunity  to  receive  a 
premium  for  their  securities  and  to 
participate  in  an  investment 
opportunity.  Similarly,  when  issuers 
exclude  U.S.  security  holders  from 
participation  in  rights  offerings,  U.S. 
security  holders  lose  the  opportunity  to 
purchase  shares  at  a  possible  discount 
from  market  price.  U.S.  investors  must 
react  to  these  transactions,  which  may 
significantly  affect  their  existing 
investment  in  the  foreign  private  issuer, 
without  the  disclosure  or  other 
protections  afforded  by  U.S.  or  foreign 
law. 

Today,  the  Commission  is  adopting 
exemptive  rules  that  are  intended  to 
encourage  issuers  and  bidders  to  extend 
tender  and  exchange  offers,  rights 
offerings  and  business  combinations  to 
the  U.S.  security  holders  of  foreign 
private  issuers.  The  purpose  of  the 
exemptions  adopted  today  is  to  allow 
U.S.  holders  to  participate  on  an  equal 
basis  with  foreign  security  holders.  In 
the  past,  some  jurisdictions  have 
permitted  exclusion  of  U.S.  holders 
despite  domestic  requirements  to  treat 
all  holders  equally  on  the  basis  that  it 
would  be  impracticable  to  require  the 
bidder  to  include  U.S.  holders.  The 
rules  adopted  today  are  intended  to 


and  Security  Holder  Communications,  Securities 
Act  Release  No.  7760  (October  22,  1999) 
("Regulation  M-A  Release"). 
'  17  CFR  200.30-1  and  200.30-3. 


"  As  we  noted  in  the  proposing  release.  ( ;ros.s- 
Border  Tender  Offers,  Business  (Jombinations  and 
Rights  Offerings.  .Ser.urities  .\cl  Release  No.  7611 
(November  13.  1998]  (63  FR  691361  (Section  U  A.]. 
because  a  large  percentage  of  foreign  companies 
have  only  a  small  number  of  I'S.  security  holders, 
it  is  quite  common  for  bidders  for  the  sec;urities  of 
those  foreign  companies  to  exclude  I'.S.  holders. 
For  example,  based  on  a  sample  of  31  tender  offers 
compiled  in  1997  by  the  V.K  Takeover  Panel  (the 
entitv  that  regulates  tender  offers  in  the  I'nited 
Kingdoml.  when  the  US.  ownership  of  the  t.irget 
was  less  than  15%  (30  offers),  the  bidders  excluded 
l.'.S.  persons  in  all  of  the  offers.  When  the  U.S. 
ownership  was  more  significant,  such  as  38%  (one 
offer),  the  bidders  included  I'S.  persons.  In  the  30 
offers  that  excluded  L'.S.  persons,  the  ownership 
percentage  was  as  follows:  In  27  offers.  I'S.  persons 
held  less  than  5%:  in  the  remaining  three  offers, 
U.S.  persons  held  77o,  &%  and  10-15%, 
respectively. 
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eliminate  the  need  for  such 
disadvantageous  treatment  of  U.S. 
investors. 

The  exemptions  balance  the  need  to 
provide  U.S.  security  holders  with  the 
protections  of  the  IJ.S,  securities  laws 
against  the  need  to  promote  the 
inclusion  of  U.S.  security  holders  in 
these  types  of  cross-border  transactions. 
The  specific  exemptions  are; 

•  Tender  offers  for  the  securities  of 
foreign  private  issuers  will  be  exempt 
from  most  provisions  of  the  Exchange 
Act  and  rules  governing  tender  offers  ° 
when  U.S.  security  holders  hold  10 
percent  or  less  of  the  subject  securities, 
in  addition  to  bidders,  the  subject 
company,  or  any  officer,  director  or 
other  person  who  otherwise  would  have 
an  obligation  to  file  Schedule  14D-9 
also  may  rely  on  the  exemption.  We 
refer  to  this  exemptive  relief  in  this 
release  as  the  "Tier  I"  exemption. 

•  When  U.S.  security  holders  hold  40 
percent  or  less  of  the  class  of  securities 
of  the  foreign  private  issuer  sought  in 
the  offer,  limited  tender  offer  exemptive 
relief  will  be  available  to  bidders  to 
eliminate  frequent  areas  of  conflict 
between  U.S.  and  foreign  regulatorv 
requirements.  We  refer  to  this 
exemptive  relief  in  this  release  as  the 
"Tier  11"  exemption.  The  Tier  11 
exemption  represents  a  codification  of 
current  exemptive  and  interpretive 
positions. 

•  Under  new  Securities  Act 
exemptive  Rule  801.  equity  securities 
issued  in  rights  offerings  by  foreign 
private  issuers  will  be  exempt  from  the 
registration  requirements  of  the 
Securities  Act.  if  U.S.  security  holders 
own  10  percent  or  less  of  the  issuer's 
securities  that  are  the  subject  of  the 
rights  offering. 

•  Under  new  Securities  Act 
exemptive  Rule  802.  securities  issued  in 
exchange  offers  for  foreign  private 
issuers'  securities  and  securities  issued 
in  business  combinations  involving 
foreign  private  issuers  will  be  exempt 
from  the  registration  requirements  of  the 
Securities  Act  and  the  qualification 
requirements  of  the  Trust  Indenture  Act, 
if  U.S.  security  holders  hold  10  percent 
or  less  of  the  subject  class  of  securities. 

•  Tender  offers  for  the  securities  of 
foreign  private  issuers  will  be  exempt 
from  new  Rule  14e-5  ^f'  (formerly  Rule 
lOb-13)  of  the  Exchange  Act.  which 
prohibits  a  bidder  from  purchasing 
securities  otherwise  than  pursuant  to 
the  tender  offer.  This  exemption  will 


9  15U.S.C.  78m(e)and  78n(d).  17  CFR  240.13e- 
3,  240.13e-4.  240  14d-l  to  240  14d-10,  240.14e-l 
and  240,14e-2 

'"Rule  lOb-13  was  revised  and  redesignated  as 
new  Rule  14e-5  m  the  Regulation  M-.^  Release. 
supra  note  fi 


allow  purchases  outside  the  tender  offer 
during  the  offer  when  U.S.  security 
holders  hold  10  percent  or  less  of  the 
subject  securities. 

The  U.S.  anti-fraud  and  anti- 
manipulation  rules  and  civil  liability 
provisions  will,  however,  continue  to 
apply  to  these  transactions.  Certain 
commenters  believed  that  this  liabilitv 
will  remain  a  hurdle  to  including  U.S. 
security  holders,  particularly  m  view  of 
the  amount  of  litigation  in  the  United 
States  and  the  ability  nf  subject 
companies  to  institute  litigation  as  a 
defensive  measure.  Howe\er.  in  a 
transaction  eligible  for  the  exemptions 
adopted  today,  many  of  the  disclosure 
and  procedural  protections  of  the 
federal  securities  laws  will  not  be 
available.  Therefore,  it  is  necessary  that 
die  anti-fraud  provisions  continue  to 
provide  a  basic  level  of  protection  for 
US  security  holders  participating  in 
these  transactions.  The  application  of 
these  provisions,  however,  may  be 
different  in  the  context  (if  fcireign 
disclosure  requirements  and  practices, 
The  Commission  considers  the 
information  that  is  required  to  be 
disclosed  bv  a  form  or  schedule 
generally  to  be  important  m  investment 
decisions.  Howe\er.  the  omission  of  the 
information  called  for  by  U.S.  forms  in 
the  context  of  foreign  disclosure 
requirements  and  practices  would  not 
necessarily  violate  the  U.S.  disclosure 
requirements.  An  antifraud  action  could 
be  brought  by  the  Commission  and 
investors  if  the  omitted  information  is 
material  in  the  context  of  the  transaction 
and  the  disclosure  provided  is 
misleading  as  a  result  of  the  omission  of 
the  information 

In  addition  to  the  above  exemptions, 
we  are  adopting  amendments  to  the 
Commission's  general  organization 
rules.  These  amendments  delegate  to  the 
Directors  of  the  Divisions  of  Corporation 
Finance  and  Market  Regulation 
authoritv  to  exempt  tender  offers  from 
specific  tender  offer  requirements.  The 
delegation  of  authority  is  intended  to 
conserve  Commission  resources  by 
permitting  the  staff  to  review  and  act  on 
exemptive  applications  under  sections 
14(d)  and  36(a) ' '  of  the  Exchange  Act 
when  appropriate.  Nevertheless,  the 
staff  may  submit  matters  to  the 
Commission  for  consideration  as  it 
deems  appropriate.  In  addition,  under 
section  4A(b) '-  of  the  Exchange  Act,  the 
Commission  retains  discretionary 
authority  to  review,  upon  its  own 
initiative  or  upon  application  by  a  party 
adversely  affected,  any  exemption 


granted  or  denied  by  the  Division 
pursuant  to  delegated  authority. '^ 

B.  Changes  From  the  1998  Proposals 

The  rules  adopted  today  differ  from 
those  contained  in  the  November  1998 
proposing  release  i*  in  significant 
respects.  These  modifications  are  being 
made  in  response  to  comments  we 
received  on  the  proposals.'^  The 
following  is  a  list  of  the  most  important 
changes  from  the  proposals: 

•  Offerors  may  offer  cash  to  U.S. 
persons  and  securities  to  non-U.S, 
persons  in  a  Tier  I  tender  offer  without 
violating  the  equal  treatment 
requirements  of  that  exemption. 

•  The  Tier  II  exemption  has  been 
revised  to  harmonize  it  with  the 
amendments  to  the  tender  offer  rules 
("Regulation  M-A")  that  also  are  being 
adopted  today  in  a  separate  release.'*' 

•  The  U.S.  ownership  limitations  for 
the  exemptions  from  the  Securities  Act 
registration  requirements  for  exchange 
offers,  business  combinations  and  rights 
offerings  have  been  increased  from  five 
to  10  percent, 

•  Securities  held  by  all  persons 
owning  10  percent  or  more  of  the 
outstanding  securities,  as  well  as  the 
securities  held  by  the  offeror,  are 
excluded  from  the  calculation  of  the 
percentage  of  the  class  held  by  U.S. 
owners,  rather  than  seciirities  owned  by 
just  foreign  10  percent  holders,  as 
proposed. 

•  Securities  purchased  in  a  rights 
offering  conducted  under  Rule  801  will 
only  be  restricted  to  the  extent  that  the 
securities  held  by  the  U.S.  holder  at  the 
time  of  the  offering  were  restricted. 

•  We  have  modified  the  method  of 
determining  U.S.  ownership  An  offeror 
must  "look  through"  the  record 
ownership  of  certain  brokers,  dealers. 
banks  or  nominees  holding  securities  of 
the  subject  company  for  the  accounts  of 
their  customers  to  determine  the 
percentage  of  the  securities  held  in 
nominee  accounts  that  have  US 
addresses.  We  are  adopting,  with  minor 


"15  U.S.C.  78mn)(a). 
"15U.S.C.  78d-lfb). 


' '  Information  concerning  the  filing  of  exemptive 
relief  applications  can  be  found  in  Release  No,  34- 
39624;  Rule  0-12  under  the  Exchange  Act  (17  CFR 
240,0-12). 

'*  See  the  proposing  release,  supra  note  8.  Similar 
exemptions  were  originally  proposed  in 
International  Tender  and  Exchange  Offers, 
Securities  Act  Release  No.  6897  (June  5,  1991)  (56 
FR  27582)  and  Cross-Border  Rights  Offers, 
Securities  Act  Release  No  6896  (June  4,  1991)  (56 
FR  27564), 

'^  We  received  19  letters  of  comment  on  the  1998 
proposals.  Those  letters  can  be  obtained  for  public 
inspection  and  copvong  by  requesting  File  No.  S7- 
29-98  through  our  public  reference  room  in 
Washington  DC.  Electronically  submitted  comments 
are  available  on  our  Internet  web  site  (http7 
wvi^w.sec.gov). 

'*  Regulation  M — A  Release,  supra  note  6. 


61384      Federal  Register/ Vol,  64.  No.  217 /Wednesday,  November  10.  1999/Rules  and  Regulations 


changes,  the  proposal  that  a  third-party 
bidder  in  an  unsolicited  or  "hostile" 
tender  offer  may  rely  upon  a 
presumption  that  the  U.S.  ownership 
percentage  limitation.s  of  the  Tier  I.  Tier 
II  and  Rule  802  exemptions  are  not 
exceeded  based  on  the  relative  level  of 
trading  volume  in  the  United  States.  We 
are  not  adopting  the  proposed  rebuttable 
presumption  that  persons  holding 
through  ADR  facilities  are  U.S.  holders. 

•  In  order  to  provide  a  level  playing 
field  in  the  case  of  competing  offers,  we 
have  provided  that  if  an  offeror 
commences  a  tender  offer  or  a  business 
combination  during  an  ongoing  tender 
offer  or  business  combination  for 
securities  of  the  same  class  that  is  the 
subject  of  its  offer,  the  second  offeror 
will  be  eligible  to  use  the  same 
exemption  (Tier  1.  Tier  II.  or  Rule  802) 
as  the  prior  offeror,  so  long  as  all  the 
conditions  of  the  exemption,  other  than 
the  limitation  on  U.S.  ownership,  are 
satisfied  by  the  second  offeror  In  light 
of  this  change,  we  are  not  adopting  the 
proposal  that  if  an  offeror  c;ommences 
an  offer  during  an  ongoing  tender  or 
exchange  offer  for  securities  of  the  same 
class  that  is  the  subject  of  its  offer,  the 
offeror  could  calculate  the  percentage  of 
subject  securities  held  by  U.S.  holders 
as  of  the  same  date  used  by  the  initial 
offeror. 

•  We  provide  guidance  regarding 
when  bidders  can  provide  information 
on  the  Internet  about  offshore  tender 
and  exchange  offers  without  triggering 
U.S.  requirements. 

•  The  Tier  I  and  Tier  II  tender  offer 
exemptions  are  available  if  the  subject 
company  is  a  closed-end  investment 
company  that  is  registered  under  the 
Investment  Company  Act  of  1940  (the 

"Investment  Company  Act").'"  As 
proposed,  the  Tier  I  and  Tier  II  tender 
offer  exemptions  would  not  have  been 
available  if  the  subject  company  was 
any  type  of  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Companv  Act. 

•  The  registration  exemptions  for 
rights  offerings,  business  combinations 
and  exchange  offers  provided  bv  Rules 
801  and  802  are  available  for  securities 
issued  by  closed-end  investment 
companies  that  are  registered  under  the 
Investment  Company  Act.  As  proposed, 
Rules  801  and  802  would  not  have  been 
available  for  securities  issued  bv  any 
type  of  investment  company,  whether 
foreign  or  domestic,  that  is  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act. 


II.  Discussion 

A.  The  Tier  I  Exemption 

Under  the  Tier  I  exemption  adopted 
today,  eligible  issuer  and  third-party 
tender  offers  will  not  be  subject  to  Rules 
13e-3,  13e-^.  Regulation  14D  or  Rules 
14e-l  and  14e-2.  These  provisions 
contain  disclosure,  filing, 
dissemination,  minimum  offering 
period,  withdrawal  rights  and  proration 
requirements  that  are  intended  to 
provide  security  holders  with  equal 
treatment  and  adequate  time  and 
information  to  make  a  decision  whether 
to  tender  into  the  offer.  The  Tier  I 
exemption  provides  that  tender  offers 
for  the  securities  of  foreign  private 
issuers  are  exempt  from  these  U.S. 
tender  offer  requirements,  so  long  as: 

•  U.S.  security  holders  hold  10  percent  or 
less  of  the  class  of  securities  sought  in  the 
tender  offer; 

•  In  the  case  of  an  offer  that  otherwise 
would  be  subject  to  Rule  13e— 4  or  Regulation 
14D  under  the  Exchange  Act,  bidders  submit, 
rather  than  hie,  an  English  language 
translation  of  the  offering  materials  to  the 
Commission  under  cover  of  Form  CB  and,  in 
the  case  of  a  foreign  offeror,  file  a  consent  to 
service  on  Form  F-X; 

•  U.S.  security  holders  participate  in  the 
offer  on  terms  at  least  as  favorable  as  those 
offered  to  any  other  holders;  and 

•  Bidders  provide  U.S.  security  holders 
with  the  tender  offer  circular  or  other  offering 
documents,  in  English,  on  a  comparable  basis 
to  that  provided  to  other  security  holders. 

The  exemption  is  available  to  U.S.  and 
foreign  bidders.  The  domicile  or 
reporting  status  of  the  bidder  is  not 
relevant.  Instead  of  complying  with  the 
U.S.  tender  offer  rules,  a  bidder  taking 
advantage  of  the  exemption  will  comply 
with  any  applicable  rules  of  the  foreign 
subject  company's  home  jurisdiction  or 
exchange. 

1.  U.S.  Ownership  Limitation 

We  are  adopting,  as  proposed,  10 
percent  as  the  maximum  level  of 
ownership  by  U.S.  security  holders  that 
a  subject  company  can  have  and  be 
eligible  for  the  Tier  I  exemption. '" 
Under  the  proposals,  we  solicited 
comment  on  whether  to  increase  the  10 
percent  limitation  for  U.S.  ownership  to 
15  or  20  percent.  Commenters  on  the 
proposals  largely  favored  adopting  a 
higher  eligibility  percentage.  We  have 
decided,  however,  that  10  percent  is  an 
appropriate  level  of  U.S.  ownership  for 
exclusive  reliance  on  home  jurisdiction 
requirements.  At  and  below  that  level  of 
U.S.  ownership,  broad-based 
exemptions  are  necessary  to  encourage 


inclusion  of  U.S.  security  holders,^"  We 
believe  that  U.S.  holders'  interests  are 
best  served  by  being  able  to  participate 
in.  rather  than  being  excluded  from,  the 
tender  offer,  even  though  thev  do  not 
receive  the  full  protections  of  the  U.S. 
tender  offer  rules.  Above  the  10  percent 
level  of  U.S.  ownership,  more  tailored 
relief  of  the  type  permitted  by  the  new 
Tier  II  exemption  would  address 
conflicting  regulatory  mandates  and 
offering  practices. 

We  also  believe  that  it  is  appropriate 
to  set  the  Tier  1  and  Securities  Act 
registration  exemption  limit  on  U.S. 
ownership  at  the  same  percentage  to 
level  the  playing  field  for  stock  and  cash 
tender  offers.  As  discussed  below,  we 
have  decided  to  raise  the  ownership 
level  for  the  Securities  Act  exemption 
from  five  to  10  percent.  As  a  result,  an 
exchange  offer  would  be  exempt  both 
from  the  tender  offer  and  Securities  Act 
registration  requirements  if  U,S,  security 
holders  hold  10  percent  or  less  of  the 
subject  company's  securities. 

In  order  to  provide  a  level  playing 
field  in  the  case  of  competing  offers,  we 
also  believe  it  is  appropriate  to  provide 
that  if  a  bidder  commences  a  tender 
offer  or  a  business  combination  during 
an  ongoing  tender  offer  or  business 
combination  for  securities  of  the  same 
class  that  is  the  subject  of  its  offer,  the 
second  bidder  will  be  eligible  to  use  the 
same  exemption  (Tier  I,  Tier  II.  or  Rule 
802)  as  the  prior  offeror  provided  that 
all  the  conditions  of  the  exemption, 
other  than  the  limitation  on  U.S. 
ownership,  are  satisfied  bv  the  second 
bidder.  Thus,  if  the  initial  bidder  relies 
on  the  Tier  I  exemption  to  make  a 
tender  offer,  a  subsequent  competing 
bidder  would  not  be  subject  to  the  10 
percent  ownership  limitation  condition 
of  the  Tier  I  exemption.  As  a  result,  the 
second  bidder  will  not  be  disadvantaged 
by  any  movement  of  securities  into  the 
United  States  following  the 
announcement  of  the  initial  offer. 

Neither  the  Tier  I  nor  the  Tier  II 
tender  offer  exemption  is  available  for 
any  transaction  or  series  of  transactions 
that  technically  complies  with  the 
exemption  but  is  part  of  a  plan  or 
scheme  to  evade  the  tender  offer 
provisions  of  the  Exchange  Act.-"  For 
example,  if  an  initial  offer  is 
commenced  solely  as  a  pretext  for 
making  a  subsequent  offer  automatically 
eligible  for  the  exemption,  the  Tier  I 
exemption  would  not  be  available. 


n  I    ,->  C.  aOa-l  el  seq 


'*  See  Section  II. F.  infra  for  a  discussion  of  how 
U.S.  ownership  is  determined. 


"•  See  the  proposing  release,  supra  note  8,  at  note 
15. 

^°See  Instruction  4  to  paragraphs  (h)'8)  and  (i)  to 
revised  Rule  13e— 4  and  Instruction  5  to  paragraphs 
(c)  and  (d)  of  revised  Rule  14d-l. 
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2.  Disclosure  and  Dissemination — Form 
CB 

We  are  adopting,  as  proposed,  the 
requirement  that  a  bidder  or  issuer 
relying  on  the  Tier  I  exemption  submit 
any  offering  materials  prepared  under 
foreign  law  to  the  Commission  for 
notice  purposes  only,  under  cover  of 
FormCB.2' 

The  requirement  to  submit  a  Form  CB 
only  applies  if  the  tender  offer  would 
have  been  subject  to  Regulation  14D  or 
Rule  13e-4.  but  for  the  Tier  1  exemption. 
If  the  tender  offer  would  have  been 
subject  only  to  section  14{el  and 
Regulation  14E.  the  offering  document 
and  any  recommendation  do  not  need  to 
be  submitted  to  the  Commission 
because  the  current  regulations  do  not 
require  a  filing  in  connection  with  those 
offers.--  The  materials  submitted  under 
cover  of  Form  CB  will  not  be  deemed 
filed  with  the  Commission  Therefore, 
the  person  submitting  the  materials  will 
not  be  subject  to  the  express  liabilit\' 
provisions  of  Section  18  of  the  Exchange 
Act.23 

Form  CB  must  be  received  bv  the 
Commission  no  later  than  the  next 
business  day  after  the  publication  or 
dissemination  of  the  offering  circular  or 
disclosure  document  being  filed  under 
cover  of  Form  CB.  Thus,  filing  persrms 
will  have  one  extra  day  from  the  date 
the  offering  circular  or  disclosure 
document  is  first  published,  sent  or 
given  to  security  holders  to  submit  the 
offering  circular  or  disclosure  document 
to  the  Commission.  If  the  bidder  is  a 
foreign  comnanv.  it  must  also  file  a 
Form  F-X  with  the  Commission  at  the 
same  time  as  the  submission  of  the 
Form  C'B  to  appoint  an  agent  for  service 
in  the  United  States.  Form  F-X.  which 
was  adopted  in  1991.  has  been  modified 
to  reflect  its  use  in  connection  with  the 
submission  of  a  Form  CB. 

A  number  of  commenters  argued  that 
Forms  CB  and  F-X  would  be  too 
burdensome  and  would  discourage 
offerors  from  reiving  on  the  exemptions. 
We  believe,  however,  that  our  interest  in 
monitoring  the  availability  of  the 
exemptions  and  ensuring  that  U.S. 
security  holders  have  access  to  these 
documents  through  their  public 
availability  and  meaningful  recourse  for 


''  The  suhject  {.cimpany,  or  any  officer,  director  or 
other  person  who  otherwise  would  have  an 
obligation  to  file  a  Schedule  14D-9,  may  satisfy  that 
obligation  by  submitting  the  recommendation  to  the 
Commission  on  Form  CB. 

^2  Financial  statements  submitted  under  cover  of 
new  Form  CB  that  comply  with  the  accounting 
requirements  of  the  filer's  home  jurisdiction  need 
not  be  reconciled  to  U.S.  generally  accepted 
accounting  principles,  regardless  of  whether  the 
Form  CB  is  submitted  in  connection  with  a  Tier  I 
exempt  offer  or  under  new  Rule  801  or  802. 

"15U.S.C.  78r. 


fraudulent  statements  in  the  documents 
justify  the  minimal  burdens  of  preparing 
these  forms.  We  will  not  require  the 
payment  of  a  filing  fee  with  the 
submission  of  a  Form  CB  or  the  filing 
of  a  Form  F-X. 

We  are  adopting,  as  proposed,  the 
requirement  that  offerors  disseminate 
any  tender  offer  circular  or  other 
informational  document  to  U.S.  security 
holders  in  English  on  a  comparable 
basis  to  that  provided  to  security 
holders  in  the  foreign  subject  company's 
home  jurisdiction.  If  the  foreign  subject 
company's  home  jurisdiction  permits 
dissemination  solely  by  publication,  the 
offeror  likewise  will  publish  the  offering 
materials  simultaneously  in  the  United 
States,  although  it  may  in  addition  mail 
the  materials  directly  to  U.S.  holders.  If 
the  materials  are  disseminated  by 
publication,  the  offeror  must  publish  the 
materials  in  a  manner  reasonably 
calculated  to  inform  U,S.  investors  of 
the  offer.  24 

3.  Equal  Treatment 

Offerors  relying  on  the  Tier  I 
exemption  must  permit  U.S.  security 
holders  to  participate  in  the  offer  on 
terms  at  least  as  favorable  as  those 
offered  to  any  other  holders  of  the 
subject  securities,  subject  to  certain 
exceptions  for  exchange  offers,  as 
discussed  below.  In  addition,  equal 
treatment  requires  that  the  procedural 
terms  of  the  tender  offer,  that  is, 
duration,  pro  rationing,  and  withdrawal 
rights,  must  be  the  same  for  all  security 
holders.-^^ 

a.  Cash  Alternative 

The  proposals  would  have  required  as 
a  condition  to  the  Tier  1  exemption  that 
U.S.  security  holders  be  offered  the 
same  amount  and  form  of  payment, 
including  securities  if  offered 
elsewhere.  We  solicited  comments  on 
whether  the  exemption  should  permit 
U.S.  security  holders  to  be  offered  only 
cash,  even  if  non-U. S,  security  holders 
are  offered  consideration  consisting  at 
least  partly  of  securities  Commenters 
generally  believed  that  we  should 
permit  cash-only  consideration  to  be 
paid  to  U.S.  security  holders  to  avoid 
the  exclusion  of  U.S.  security  holders 
from  cross-border  tender  offers.  We 
agree.  As  adopted,  U.S.  holders  may  be 
offered  only  cash,  but  the  bidder  must 


have  a  reasonable  basis  to  believe  that 
the  cash  is  substantially  equivalent  to 
the  value  of  the  securities  and  any  cash 
or  other  consideration  offered  to  non- 
U.S.  holders.'" 

To  assure  that  U.S.  security  holders 
receive  substantially  equivalent  value 
for  their  securities,  if  the  offered 
security  is  not  a  "margin  seciu-ity" 
within  the  meaning  of  Regulation  1,^'' 
the  offeror  must  provide  upon  the 
request  of  the  Commission  or  a  U.S. 
security  holder  an  opinion  from  an 
independent  expert  stating  that  the 
cash-only  consideration  is  substantially 
equivalent  to  the  securities  and  any  cash 
offered  outside  the  United  States. 2«  If 
the  offered  security  is  a  "margin 
security"  within  the  meaning  of 
Regulation  T.  an  opinion  would  not  be 
required. 29  Instead,  the  offeror  must 
undertake  to  provide  any  U,S.  holder  or 
the  Commission  staff  upon  request 
information  on  recent  trading  prices  of 
the  offeror's  securities. 

The  American  Bar  Association 
objected  to  requiring  a  valuation 
opinion  because  it  would  raise 
significantly  the  cost  to  issuers  and 
bidders  and  consequently  discourage 
them  from  including  U.S.  security 
holders  in  a  tender  offer. ^°  We  believe, 
however,  that  an  offeror  seeking  to  use 
this  exception  to  avoid  issuing 
securities  to  U.S,  holders  would  not  find 
this  requirement  excessively 
burdensome,  particularly  when  the 


-■*  Cf.  Exchange  Act  Rule  14d-4(b)  |17  CFR 
240.14d-«(b)|. 

2'  The  fact  that  a  foreign  security  trades  in  the 
United  States  in  the  form  of  an  American 
Depositary  Receipt  (ADR),  and  the  .\UK  depositary 
requires  holders  to  provide  it  with  instructions  to 
tender  into  the  ofler  a  reasonable  time  before  the 
close  of  the  offer,  or  imposes  fees  in  connection 
with  the  tender,  would  not  contravene  this 
condition. 


^6 Revised  Rules  13e-4(h)(8)(ii)(C)  and  14d- 
l(c)(iii).  The  detennination  should  be  made  at  the 
uuiiaueiicement  of  the  offer.  The  amount  of  cash 
consideration  must  be  adjusted  during  the  term  of 
the  offer  only  if  the  bidder  no  longer  has  a 
reasonable  basis  to  believe  the  cash  is  substantially 
equivalent  to  the  value  of  the  securities  offered  to 
non-U. S.  holders,  for  example,  if  the  bidder 
increase  the  offer  price. 

"{\2  CFR  220.2).  The  definition  of  a  "margin 
security"  in  Regulation  T,  which  is  issued  by  the 
Board  of  Governors  of  the  Federal  Reserve  System 
pursuant  to  the  Exchange  Act,  inlcudes  'foreign 
margin  stock.  "  Foreign  margin  slock"  comprises 
both  securities  on  the  Federal  Reserve  Board's  List 
of  Foreign  Margin  Stocks  and  those  deemed  to  have 
a  "ready  market"  for  net  capital  purposes  under 
Rule  15c3-l  (17  CFR  240.1 5c3-l)  under  the 
Exchange  Act.  All  stocks  that  appear  on  the 
Financial  Times/Standard  &  Poor's  World  Actuaries 
Indices  (FR/S&P  Indices!  are  effectively  treated  as 
having  a  "re.ady  market"  for  net  capital  purposes. 
See  Securities  Credit  Transactions:  Borrowing  by 
Brokers  and  Dealers.  63  PR  2806  Oanuary  16.  1998) 
at  II.B.2. 

■"The  opinion  would  address  only  the  relative 
values  of  the  cash  and  non-cash  consideration 
offered  to  investors  for  the  subject  securities.  The 
opinion  would  not  need  to  address  the  fairness  of 
either  form  of  consideration  in  relation  to  the  value 
of  the  subject  securities. 

^*  We  believe  that  securities  that  are  "margin 
securities"  under  Regulation  T  would  be 
sufficiently  liquid  so  that  a  U.S.  investor  should  be 
able  to  ascertain  the  market  value  of  the  offered 
securities. 

^°  See  comment  letter  dated  March  2.  1999,  supra 
note  15, 
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opinion  is  required  only  when  the 
offered  security  is  not  a  "margin 
security"  within  the  meaning  of 
Regulation  T.  On  the  other  hand,  an 
mdependent  opinion  would  provide 
reasonable  assurance  that  U.S.  security 
holders  are  receiving  equivalent  value  to 
that  offered  to  non-U. S.  holders. 

In  many  cases,  foreign  jurisdictions 
will  not  allow  the  bidder  to  offer  U.S. 
holders  cash  when  that  option  is  not 
provided  in  all  other  jurisdictions.  In 
addition,  the  bidder  may  not  have 
sufficient  cash  to  fund  .such  an  offer 
Some  bidders  have  used  a  "vendor 
placement,"  in  which  U.S.  holders  agree 
to  appoint  an  independent  agent  to 
receive  the  seciuities  offered  in  an 
exchange  offer  and  sell  them 
immediately  into  an  existing  offshore 
trading  market  for  those  securities.  The 
agent  would  then  remit  the  proceeds, 
minus  expenses,  to  the  U.S.  holders. 
The  staff  has  granted  no-action  relief 
under  the  Seciu-ities  Act  registration 
requirements  and  the  equal  treatment 
requirement  of  Rule  14d-10  to 
qualifying  vendor  placements.^'  That 
procedure  will  continue  to  be  available 
under  appropriate  circumstances, 

b.  Blue  Sky  Exemption 

If  the  offeror  has  determined  to  offer 
securities  to  all  U.S.  holders  on  the  basis 
of  the  new  Rule  802  exemption,  the 
offeror  may  exclude  subject  company 
security  holders  residing  in  any  state 
that  does  not  provide  an  exemption 
from  registration  or  qualification  under 
the  state  blue  sky  law.  Similarly,  if  the 
offeror  registers  securities  under  the 
Securities  Act,  the  offeror  may  exclude 
subject  company  security  holders 
residing  in  cmy  state  that  refuses  to 
register  or  qualif\'  the  offer  and  sale  of 
seciu-ities  in  that  state  after  a  good  faith 
effort  by  the  offeror. 

In  both  cases,  however,  the  offeror 
must  offer  those  security  holders  cash 
consideration  instead  of  excluding 
them,  if  it  has  offered  cash 
consideration  to  security  holders  in 
another  state  or  in  a  jurisdiction  outside 
the  United  States.  The  offeror  must  offer 
the  cash  consideration  only  if  it  is 
offering  a  cash-only  alternative 
consideration — not  merely  a  partial 
cash/partial  securities  form  of 
consideration. 

c.  Loan  Notes 

Finally,  we  are  adopting,  as  proposed, 
the  exception  to  the  equal  treatment 
requirement  providing  that  the  offeror 
does  not  need  to  offer  a  "loan  note" 


"  Sff  the  staff  no-action  letters  TABCORP 

Ho/iiing.s-  Dm/fed  (Aug.  27,  1999).  Durban 
Hoodepoot  Depp.  Limited  (Feb  23,  1999),  and  AMP 

I.inutpd  ISppX.  17,  1998). 


alternative  to  U.S.  security  holders. 
Loan  notes,  common  in  the  United 
Kingdom,  are  short-term  notes  that  may 
be  redeemed  in  whole  or  in  part  for  cash 
at  par  on  any  interest  date  in  the  future. 
The  purpose  of  the  loan  notes  is  the 
deferral  of  the  recognition  of  income 
and  capital  gains  on  the  sale  of 
securities  under  foreign  tax  laws.  Since 
this  tax  benefit  is  not  available  to  U.S. 
security  holders,  a  bidder  would  not 
need  to  offer  loan  notes  to  U.S.  security 
holders. 

4.  Rule  13e-3  Exemption 

We  are  adopting,  as  proposed,  the 
exemption  from  the  Commission's  going 
private  disclosure  requirements  under 
Rule  13e-3  for  transactions  eligible  for 
the  Tier  I  exemption.  Rule  13e-3 
mandates  the  filing  of  a  Schedule  13E- 
3.  Schedule  13E-3  requires  disclosure 
about  the  fairness  to  unaffiliated 
security  holders  of  the  transaction  that 
may  cause  an  equity  security  to  lose  its 
public  trading  market.  As  we  noted  in 
the  proposing  release,  we  believe  this 
exemption  is  appropriate  because  it  may 
not  be  practical  to  impose  Rule  13e— 3 
procedural,  disclosure  and  filing 
requirements  when  there  are  no  other 
U.S.  requirements,  including 
dissemination  and  disclosure 
requirements.  Rule  13e-3  will  continue 
to  apply  to  offers  subject  to  the  Tier  II 
exemptions. 

5.  Sections  13(d).  13(f)  and  13(g) 

The  ndes  adopted  today  would  not 
affect  the  beneficial  ownership  reporting 
requirements  of  Sections  13(d),  13(f) 
and  13(g)  of  the  Exchange  Act.^^  We 
solicited  comment  on  whether  those 
provisions  should  apply  to  non-U. S. 
persons  owning  securities  in  foreign 
private  issuers.  We  also  solicited 
comment  on  whether  these  rules  should 
apply  only  if  U.S.  ownership  exceeded 
a  certain  percentage.  Two  commenters 
believed  that  these  rules  should  not 
apply  where  the  security  holder  bought 
the  shares  of  a  foreign  private  issuer  on 
a  foreign  market.  These  commenters 
pointed  to  evidence  of  uneven 
compliance  with  those  requirements  in 
that  situation  as  evidence  that  the  scope 
of  the  Exchange  Act's  beneficial 
ownership  disclosure  requirements  are 
not  widely  understood  outside  the 
United  States.  The  American  Bar 
Association,  on  the  other  hand, 
submitted  a  comment  letter  that  urged 
that  the  beneficial  ownership  reporting 
requirements  continue  to  apply.  The 
ABA  did  not  believe  that  the  application 
of  these  requirements  to  offshore 
purchases  of  foreign  securities  presents 


a  serious  compliance  problem  or  that 
the  current  approach  is  an  impediment 
to  cross-border  transactions. " 
We  believe  that  the  need  for 
disclosure  of  the  ow^nership  and  control 
of  reporting  companies  trading  in  our 
markets,  domestic  and  foreign,  justifies 
any  burdens  related  to  filing  reports 
under  those  rules. 

B.  The  Tier  II  Exemption 

Commenters  generally  supported  the 
proposed  scope  and  conditions  of  the 
Tier  II  exemption,  under  which  offerors 
would  be  entitled  to  limited  relief  from 
the  U.S.  tender  offer  rules  to  minimize 
conflicts  with  foreign  regulatory 
schemes.  This  relief  will  be  available  for 
both  issuer  and  third  party  tender  offers 
when  the  subject  company  is  a  foreign 
private  issuer  and  U.S.  ownership  is  no 
greater  than  40  percent.  The  offeror 
must  comply  with  the  remaining  tender 
offer  provisions,  including  the 
procedural,  disclosure,  and  filing 
requirements  of  the  Williams  Act. 
Because  the  offeror  would  file  a 
Schedule  TO.  *•*  a  Form  CB  or  F-X  is  not 
required.  We  are  adopting  the  Tier  II 
exemption  with  some  modifications 
from  the  1998  proposals,  because  some 
of  the  relief  contained  in  the  1998 
proposals  is  no  longer  necessary  due  to 
the  amendments  adopted  today  in  the 
Regulation  M-A  Release. 

First,  as  with  Tier  I.  in  order  to 
provide  a  level  playing  field  in  the  case 
of  competing  offers,  if  the  initial  offeror 
relies  on  the  Tier  II  exemption  to  make 
a  tender  offer,  a  subsequent  competing 
bidder  would  not  be  subject  to  the  40 
percent  ownership  limitation  condition 
of  the  Tier  II  exemption. 

Second,  the  proposal  that  a  cross- 
border  tender  offer  would  commence 
only  upon  mailing  or  publishing  the 
offer  rather  than  upon  announcement  is 
no  longer  necessary.  In  the  Regulation 
M-A  Release,  we  have  repealed  the 
requirement  that  a  cash  tender  offer 
commence  or  be  withdrawn  within  five 
business  days  of  announcement. 
Instead,  an  offer  commences  once  the 
bidder  disseminates  transmittal  forms  or 
discloses  instructions  on  how  to  tender 
into  an  offer.  '^'  Only  then  is  the  bidder 
required  to  file  the  Schedule  TO. 
Therefore,  separate  relief  for  foreign 
offers  is  not  necessar\'. 

Third,  the  proposal  that  a  bidder 
could  terminate  withdrawal  rights  in  a 
cross-border  tender  offer  once  all 


«  15  U.S.C.  78m(d),  78m(g),  and  78m(0. 


' '  Supra  note  30. 

"  Schedules  13E-4  and  14D-1,  the  schedules 
previously  used  for  issuer  and  third-party  tender 
offers,  respectively,  have  been  combined  into  new 
.Schedule  TO  in  the  Regulation  M-A  Release,  supra 
note  6. 

^5 Revised  Rule  14d-2. 
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conditions  were  satisfied  and  keep  the 
offer  open  for  acceptances  only  is  also 
not  necessary.  The  Regulation  M-A 
Release  adopted  a  similar  proposal  to 
allow  third-partv  bidders  to  provide  at 
their  election  for  a  "subsequent  offering 
period"  without  withdrawal  rights  and 
made  it  applicable  to  both  domestic  and 
foreign  transactions.  "■  Regulation  M-A 
provides,  in  part,  that  bidders  that 
include  a  subsequent  offering  period 
must  promptly  pay  for  tendered 
securities  and  announce  the 
approximatp  number  and  percentage  of 
outstanding  securities  that  were 
deposited  by  the  close  of  the  initial 
offering  period  no  later  than  9:00  a.m. 
Eastern  time  on  the  next  business  dav 
after  the  scheduled  expiration  date  of 
the  initial  offering  period  and 
immediately  begin  the  subsequent 
offering  period.  We  have  clarified  that 
bidders  relying  on  the  Tier  II  exemption 
will  satisf\'  the  foregoing  requirements  if 
the  bidder  pays  for  tendered  securities 
and  makes  the  announcement  in 
accordance  with  the  law  or  practice  of 
the  bidder's  home  jurisdiction  and  the 
subsequent  offering  period  commences 
immediately  following  such 
announcement.  '^  The  bidder  would  not 
have  to  e.xtend  withdrawal  rights  during 
the  period  between  the  close  of  the  offer 
and  the  commencement  of  the 
subsequent  offering  period.  Otherwise, 
separate  relief  for  foreign  offers  is  not 
necessary'. 

We  are  adopting  the  Tier  II  provisions 
relating  to  the  All-Holders/Best  Price 
provisions.'^  notice  of  extensions. ■'^ 
prompt  payment.-"'  and  the 
interpretation  regarding  a  waiver  or 
reduction  of  minimum  conditions  as 


3^  The  text  of  new  Rule  14d-ll  is  contained  in 
the  Regulation  M-A  Release,  supra  note  6. 

3"  Revised  Rule  14d-l(d)(2)(v). 

^"Revised  Rules  13e-4(i)(2)(i).  13e-4(i)(2)(ii), 
14d-l(d)(2)(i),  and  14d-l(d)(2)(ii}.  A  bidder  may 
make  one  offer  to  U.S.  holders  and  another  only  to 
non-l'.S  holders  if  the  offer  to  U.S.  holders  is  made 
on  terms  at  least  as  favorable  as  those  offered  any 
other  holder  of  the  same  class  of  securities  that  is 
the  subiect  of  the  tender  offers.  A  bidder  may  also 
offer  loan  notes  solely  to  non-U.S.  holders. 

The  exception  to  the  equal  treatment  condition  of 
the  Tier  1  exemption  for  cash  only  consideration 
adopted  today  would  not  apply  to  Tier  II  offers.  The 
staff  will  continue  to  consider  requests  for  that  type 
of  relief  on  a  case-by-case  basis  See  Amendments 
to  Tender  Offer  Bules:  All-Holders  and  Best-Price. 
Exchange  .\c\  Release  No.  23421  (July  7.  1986),  i51 
FR  25973)  at  Section  l!I.B.3.  Likewise,  vendor 
placement  arrangements  will  be  considered  on  a 
case-bv-case  basis. 

V^"  Revised  Rules  13e-4(i)(2)(iii)  and  14d- 
l(d)(2|(iii)  (Notice  of  extensions  may  be  made  in 
accordance  with  the  requirements  of  the  home 
jurisdiction  law  or  practice). 

■">  Revised  Rules  13e-»(i)(  2)(iv)  and  14d- 
l(d)(2)(iv)  (Payment  made  in  accordance  with  the 
requirements  of  the  home  jurisdiction  law  or 
practice  will  satisfy  the  prompt  payment 
requirements  of  Rule  14e-l(c)). 


proposed.  Under  our  interpretation  on 
changes  to  the  minimum  condition,  we 
will  not  object  if  bidders  meeting  the 
requirements  for  the  Tier  II  exemption 
reduce  or  waive  the  minimum 
acceptance  condition  without  extending 
withdrawal  rights  during  the  remainder 
of  the  offer  (unless  an  extension  is 
required  by  Rule  14e-l),  if  the  following 
conditions  are  met: 

•  The  bidder  must  announce  that  it  may 
reduce  the  minimum  condition  five  business 
days  prior  to  the  time  that  it  reduces  the 
condition.  A  statement  at  the  commencement 
of  the  offer  that  the  bidder  may  reduce  the 
minimum  condition  is  insufficient; 

•  The  bidder  must  disseminate  this 
announcement  through  a  press  release  and 
other  methods  reasonably  designed  to  inform 
U.S.  security  holders,  which  could  include 
placing  an  advertisement  in  a  newspaper  of 
national  circulation  in  the  United  States: 

•  The  press  release  must  state  the  exact 
percentage  to  which  the  acceptance 
condition  may  be  reduced  and  state  that  a 
reduction  is  possible.  The  bidder  must 
declare  its  actual  intentions  once  it  is 
required  to  do  so  under  the  regulations  of  the 
home  jurisdiction; 

•  During  this  five-day  period,  security 
holders  who  have  tendered  their  shares  in 
the  offer  will  have  withdrawal  rights; 

•  This  announcement  must  contain 
language  advising  security  holders  to 
withdraw  their  tenders  immediately  if  their 
willingness  to  tender  into  the  offer  would  be 
affected  by  a  reduction  of  the  minimum 
acceptance  condition; 

•  The  procedure  for  reducing  the 
minimum  condition  must  be  described  in  the 
offering  document;  and 

•  The  bidder  must  hold  the  offer  open  for 
acceptances  for  at  least  five  business  days 
after  the  revision  or  waiver  of  the  minimum 
acceptance  condition. 

Apparently  because  the  Tier  11 

proposals  were  codifications  of 
exemptive  and  interpretive  positions 
that  we  currently  apply  in  cross-border 
acquisitions,  they  did  not  result  in 
significant  comment.  To  the  extent  that 
an  offeror  needs  additional  relief  from 
that  provided  in  Tier  II.  the  staff. 
pursuant  to  delegated  authority,  will 
consider  applications  for  exemptions  on 
a  case-by-case  basis.-" 


*'  The  offeror  would  need  to  submit  a  written 
application  requesting  relief,  along  with  a 
discussion  of  the  basis  for  the  request.  If  the  request 
relates  to  an  issuer  tender  offer,  the  request  should 
be  directed  to  the  OfRce  of  Risk  Management  and 
Control  in  the  Commission's  Division  of  Market 
Regulation  and  the  Office  of  Mergers  and 
Acquisitions  in  the  Commission's  Division  of 
Corporation  Finance.  If  the  request  relates  to  a  third 
party  tender  offer,  the  request  should  be  directed  to 
the  Office  of  Mergers  and  Acquisitions. 

The  application  must  comply  with  the 
requirements  of  Rule  0-12  under  the  Exchange  Act. 
when  U.S.  ownership  is  greater  than  40  percent,  the 
staff  will  consider  relief  on  a  case-by-case  basis  only 
when  there  is  a  direct  conflict  between  the  U.S. 
laws  and  practice  and  those  of  the  home 
jurisdiction.  Any  relief  would  be  limited  to  what  is 


C.  Other  Rules  Governing  Tender  Offers 
1.  Rule  14e-5  (Former  Rule  lOb-13} 

We  are  adopting  two  new  exceptions 
to  new  Rule  14e-5.  In  the  proposing 
release,  we  proposed  to  amend  then 
Rule  lOb-13  under  the  Exchange  Act  to 
facilitate  the  inclusion  of  U.S.  security 
holders  in  tender  offers  for  foreign 
securities  by  adding  two  exceptions  for 
cross-border  offers.*^  We  are  adopting 
both  of  the  proposed  exceptions,  the 
exception  for  Tier  I  offers  and  the 
exception  to  permit  "connected  exempt 
market  makers"  and  "connected  exempt 
principal  traders,"  as  defined  by  the 
U.K.  City  Code  on  Takeovers  and 
Mergers  (City  Code),''^  to  continue  their 
U.K.  market  making  activities  during 
cross-border  offers  that  are  subject  to  the 
City  Code. 

Rule  14e-5  prohibits,  in  connection 
with  a  tender  offer  for  equity  securities, 
a  covered  person  from  purchasing  or 
arranging  to  purchase  any  subject 
securities  or  any  related  securities 
except  as  part  of  the  tender  offer.  The 
rule  protects  investors  by  preventing  an 
offeror  from  extending  greater  or 
different  consideration  to  some  security 
holders  by  offering  to  purchase  their 
shares  outside  the  offer,  while  other 
security  holders  are  limited  to  the  offer's 
terms.  The  rule  applies  to:  The  offeror 
and  its  affiliates;  the  offeror's  dealer- 
manager  and  its  affiliates;  any  advisor  to 
the  offeror,  dealer-manager  or  their 
affiliates,  whose  compensation  is 
dependent  on  the  completion  of  the 
offer;  and  any  person  acting,  directly  or 
indirectly,  in  concert  with  any  of  the 
other  covered  persons  in  connection 
with  any  purchase  or  arrangement  to 
purchase  any  subject  securities  or  any 
related  securities. 

Many  foreign  jurisdictions  do  not 
expressly  prohibit  an  offeror  from 
purchasing  or  arranging  to  purchase  the 
subject  security  outside  the  terms  of  the 
offer.  As  noted  in  the  proposing  release, 
a  strict  application  of  Rule  14e-5  in 
some  cases  could  disadvantage  U.S. 
security  holders  where  the  offeror 
decides  not  to  extend  the  offer  in  the 
United  States  because  of  the  rule's 
restrictions.  In  that  circumstance. 


necessary  to  accommodate  conflicts  between  the 
regulatory  schemes  and  practices. 

"  After  a  comprehensive  review  of  Rule  lOb-13. 
including  its  application  in  the  context  of  offers  for 
U.S.  issuers,  we  revised  Rule  lOb-13  and 
redesignated  it  as  new  Rule  74e-5.  The  text  of  the 
new  rule  is  found  in  the  Regulation  M-A  Release. 
supra  note  6. 

"The  City  Code  on  Takeovers  and  Mergers  and 
the  Rules  Governing  Substantial  Acquisition  of 
Shares  (Fiffh  Edition,  Dec.  12.  1996).  The  City  Code 
states  general  principles  for  the  regulation  of 
takeovers  conducted  in  the  United  Kingdom  and 
the  Republic  of  Ireland. 
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flexible  application  of  Rule  14e-5  is 
necessarv'  and  appropriate  to  encourage 
offerors  for  the  securities  of  foreign 
private  issuers  to  extend  their  offers  to 
U.S.  security  holders.  We  believe  the 
two  exceptions  we  are  adopting  strike 
the  proper  balance  between  the  investor 
protectifiii  goals  of  Rule  14e-5  and  the 
interests  of  U.S.  investors  in  being 
included  in  tender  offers. 

a.  Tier  I  Offers 

We  are  adopting,  substantially  as 
proposed,  an  exception  for  purchases  or 
arrangements  to  purchase  made  outside, 
but  during  the  time  of.  a  Tier  I  tender 
offer  For  tender  offers  that  are 
substantially  foreign  in  character,  such 
as  Tier  I  offers,  we  suggested  in  the 
proposing  release  that  allowing  U.S. 
security  holders  to  participate  in  these 
offers  outweighs  the  benefits  derived 
from  applying  Rule  14e-5  to  such  offers, 
Commenters  agreed  with  this 
evaluation. 

This  exception  is  based  primarily  on 
a  number  of  exemptions  from  Rule  10b- 
13  to  accommodate  cross-border  tender 
offers.  This  limited  exc;eption  for  Tier  I 
tender  offers  largelv  represents  a 
codification  of  the  conditions  contained 
in  the  exemptions  previously  granted  by 
the  Commission  The  exception, 
however,  being  limited  to  Tier  I  offers, 
only  extends  to  offers  where  U.S. 
persons  hold  of  record  10  percent  or  less 
of  the  class  of  securities  sought  in  the 
offer. 

The  exception  requires  that:  The 
tender  offer  is  an  excepted  Tier  I  offer; '•* 
the  offering  documents  furnished  to 
U.S.  holders  prominently  disclose  the 
possibilitv  of  anv  purchases,  or 
arrangements  to  purchase,  or  the  intent 
to  make  suc:h  purc:hases;  the  offering 
documents  disclose  the  manner  in 
which  any  information  about  any  such 
purchases  or  arrangements  to  purchase 
will  be  disclosed;  the  offeror  discloses 
information  in  the  United  States  about 
any  such  purchases  or  arrangements  to 
purchase  in  a  manner  comparable  to  the 
disclosure  made  in  the  home 
jurisdiction,  as  defined  in  §  240. 13e- 
4(i)(3);  and  the  purchases  comply  with 
the  applicable  tender  offer  laws  and 
regulations  of  the  home  jurisdiction. 
.•Mthough  not  proposed,  we  are 
including  a  requirement  that  the 
offering  documents  disclose  the  manner 
in  which  any  information  about  any 
such  purchases  or  arrangements  to 
purchase  will  be  disclosed.  This 
additional  requirement  ensures  that 
security  holders  will  know  how  to 


obteiin  the  information  that  this 
exception  requires  to  be  disclosed. 

Consistent  with  the  proposed  rule,  we 
are  not  limiting  the  exception  to 
purchases  that  are  made  outside  the 
United  States.  Under  the  new  exception 
for  Tier  I  offers,  offerors  may  purchase 
subject  securities,  subject  to  the 
conditions  noted  above,  in  transactions 
in  the  United  States  that  otherwise 
would  be  prohibited  under  Rule  14e- 
S,**^  Under  the  requirement  that  the 
offeror  disclose  information  in  the 
United  States  about  any  such  purchases 
or  arrangements  to  purchase  in  a 
marmer  comparable  to  the  disclosure 
made  in  the  home  jurisdiction,  we 
expect  that  such  disclosure  will  be 
provided  in  English. 

We  did  not  propose,  and  we  are  not 
adopting,  an  exception  to  Rule  14e-5  for 
Tier  11  offers  because  of  the  greater  U.S. 
interest  in  those  offers.  Despite 
comments  to  the  contrary-,  we  believe 
that  we  should  continue  to  review 
requests  for  relief  from  Rule  14e-5  for 
offers  other  than  Tier  I  eligible  offers  on 
a  case-by-case  basis.  In  that  context,  we 
will  consider  factors  such  as 
proportional  ownership  of  U.S.  security 
holders  of  the  subject  security  in 
relation  to  the  total  number  of  shares 
outstanding  and  to  the  public  float; 
whether  the  offer  will  be  for  "any-and- 
all"  shares  or  will  involve  prorationing; 
whether  the  offered  consideration  will 
be  cash  or  securities;  whether  the  offer 
will  be  subject  to  a  foreign  jurisdiction's 
laws,  rules,  or  principles  governing  the 
conduct  of  tender  offers  that  provide 
protections  comparable  to  Rule  14e-5: 
and  whether  the  principal  trading 
market  for  the  subject  security  is  outside 
the  United  States.-'fi 

In  our  view,  this  exception  will 
simplify  the  procedural  requirements 
for  foreign  tender  offers  and  further 
promote  the  extension  of  such  offers  to 
U.S.  security  holders,  without 
compromising  the  investor  protections 
of  the  rule. 

b.  Market  Making  by  "Connected 
Exempt  Market  Makers"  and 
"Connected  Exempt  Principal  Traders" 

We  are  adopting  the  exception  for 
"connected  exempt  market  makers"  and 
"connected  exempt  principal  traders"'*" 


"  t.xiepi«ii  by  either  revised  1?ule  13e-4(h)(8)  or 
revised  Rule  14d-I(c). 


■"Of  course,  broker-dealers  that  solicit  tenders 
from  U.S.  persons  would  be  required  to  register  as 
broker-dealers  under  Section  15  of  the  Exchange 
Act  (15  U.S.C.  78o).  absent  an  available  exemption. 

*^  As  noted  in  the  proposing  release,  this 
approach  would  comport  with  the  Commission's 
action  in  a  recent  cross-border  offer  involving  a 
U.K.  target  company  with  sulistantial  U.S. 
ownership.  See  proposing  release,  supra  note  B.  at 
n.  92  and  accompanying  text. 

■•'  Under  the  City  Code,  connected  exempt  market 
makers  and  connected  exempt  principal  traders  are 


as  proposed.  Based  upon  our  experience 
with  U.K.  regulatory  requirements  for 
tender  offers,  we  recognize  that  there  is 
sufficient  regulatory  oversight  of 
purchases  by  connected  exempt  market 
makers  and  connected  exempt  principal 
traders  in  the  United  Kingdom  to  permit 
them  an  exception.  Commenters 
supported  this  exception. 

The  exception  permits  purchases  or 
arrangements  to  purchase  if;  The 
purchase  or  arrangement  to  purchase  is 
effected  by  a  connected  exempt  market 
maker  or  a  connected  exempt  principal 
trader,  as  those  terms  are  used  in  the 
City  Code:  the  issuer  of  the  subject 
security  is  a  foreign  private  issuer:  the 
tender  offer  is  subject  to  the  City  Code; 
the  connected  exempt  market  maker  or 
the  connected  exempt  principal  trader 
complies  with  the  applicable  provisions 
of  the  City  Code:  and  the  tender  offer 
documents  disclose  the  identity  of  the 
connected  exempt  market  maker  or  the 
connected  exempt  principal  trader  and 
disclose,  or  describe  how  U.S.  security 
holders  can  obtain  information 
regarding  market  making  or  principal 
purchases  by  such  market  maker  or 
principal  trader  to  the  extent  that  this 
information  is  required  to  be  made 
public  in  the  United  Kingdom.''" 

As  was  proposed,  this  exception  is 
not  limited  to  Tier  1  tender  offers.  The 
exception  applies  to  offerors  or  anyone 
acting  on  behalf  of  offerors  (such  as 
advisors  and  other  nominees  or 
brokers). 

2.  Regulation  M 

We  are  not  changing  Regulation  M  in 
this  release.  We  did  not  propose  any 
changes  to  Regulation  M  for  cross- 
border  exchange  offers,  whether 
qualify'ing  for  the  registration  exemption 
under  Rule  802  or  the  Tier  I  or  Tier  II 
exceptions  from  the  U.S.  tender  offer 


market  makers  or  principal  traders  that  are  affiliated 
with  the  bidder's  advisors  (Eligible  Traders). 

••"This  exception  is  based  on  a  limited  class 
exemption  under  Rule  lOb-13  to  permit  "connected 
exempt  market  makers"  and  "connected  exempt 
principal  traders"  to  continue  their  U.K.  market 
making  activities  during  a  cross-border  offer  that  is 
subject  to  the  City  Code.  See  Exemption  under  Fule 
lOb-13  for  Certain  Principal  Trading  and  Market 
Making  Activities  dated  lunc  29,  1998  (Eligible 
Trader  Class  Exemption)  Without  Rule  lOb-13 
relief.  Eligible  Traders  would  havf  bppn  forced  to 
withdraw  from  trading  in  U.K.  target  securities, 
with  possible  adverse  consequences  for  the 
liquidity  of  those  securities.  This  limited  class 
exemption  recognized  the  information  barrier  and 
other  requirements  contained  in  the  City  Code  that 
Eligible  Traders  must  satisf\  to  be  exempt  from  th^ 
City  Code's  "ac  ting  in  ccmcert"  provisions.  This 
exemption  required  the  Eligible  Trader  to  comply 
with  specified  di.sclosure  and  recordkeeping 
requirements,  and  the  Eligible  Trader  is  prohibited 
from  making  purchases  in  the  United  .States,  which 
are  consistent  with  conditions  contained  in  other 
Rule  lOb-13  exemptions  granted  in  the  cross-border 
context. 
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provisions,  or  for  cross-border  rights 

offerings  qualifying  for  tiip  registration 
exception  under  proposed  Rule  801.  In 
the  proposing  release,  we  asked  whether 
exemptions  from  various  rules  under 
Regulation  M  are  necessarv  to 
accommodate  cross-border  rights 
offerings  or  exchange  offers  conducted 
pursuant  to  Rules  801  or  802.  Several 
commenters  thought  that  an  exception 
from  Regulation  M  is  appropriate  in 
such  instances. 

We  still  are  uncertain  whether  such 
changes  are  necessar\'  despite  the 
comments  because  there  continues  to  be 

a  lack  of  requests  for  relief  in  these 
contexts.  We  still  believe  we  should 
evaluate  the  need  for  exemptions  from 
Regulation  M  after  we  gain  experience 
with  the  Regulation's  operation  in  the 
context  of  those  offerings.  We  will, 
however,  carefully  consider 
commenters'  suggestions  for  an 
exception  from  Regulation  M.  and 
determine  if  we  should  propose  such  an 
exception. 

D  Expmption  From  the  Securities  Act 
for  Exchange  Offers.  Business 
Combinations,  and  Rights  Offerings 

1.  Summar\- 

The  rules  adopted  today  also  provide 
exemptions  from  Securities  Act 
registration  requirements  for  securities 
issued  to  U.S.  security  holders  of  a 
foreign  private  issuer  in  exchange  offers, 
business  combinations,  and  rights 
offerings.  These  exemptions  are  being 
adopted  as  Rule  801  for  rights  uffeiiugs 
and  Rule  802  for  business  combinations 
and  exchange  offers.  Rule  800  provides 
common  definitions  for  both  rules.  The 
exemptions  are  available  onlv  if  the 
subject  company  (or  the  issuer  in  an 
issuer  tender  offer  or  rights  offering)  is 
a  foreign  private  issuer  and  I'.S.  security 
holders  hold  no  more  than  10  percent  of 
the  subject  securities.'*^ 

The  exemptions  are  not  available  for 
any  transaction  or  series  of  transactions 
ihat  technically  complies  with  the 
exemptions  but  is  part  of  a  plan  or 
scheme  to  evade  the  registration 
provisions  of  the  Securities  Act.""'  For 
example,  if  the  exchange  offer  or  rights 
offering  is  a  sham  conducted  solely  as 
a  pretext  for  distributing  securities  in 


*"  As  we  slated  in  the  proposing  relea.se,  the 
exemptions  adopted  todav  under  new  Rules  801 
iind  802  are  non-exrlusive   .^Il  issuer  making  an 
offering  in  reliance  on  either  of  the  rules  mav  claim 
any  other  available  exemption  under  the  .Securities 
.^rt   .Securities  issued  under  new  Rules  801  or  802 
would  not  be  integrated  with  any  other  exempt 
offerings  by  the  issuer.  General  Notes  5-7  to  new 
Rules  800.  801.  and  802. 

""  See  General  Note  2  to  new  Rules  800,  801,  and 
802, 


the  United  States,  the  exemptions 
would  not  be  available. si 

2.  Eligibility  Conditions 

a.  U.S.  Ownership  Limitation 

As  adopted,  exchange  offers,  business 
combinations,  and  rights  offerings  will 
be  exempt  from  registration  under  the 
Securities  Act  if  U,S.  security  holders 
own  1 0  percent  or  less  of  the  foreign 
private  issuer's  securities  that  are  the 
subject  of  the  offer.  Based  on  the 
suggestions  of  commenters,  we  have 
increased  the  U.S.  ownership  limit  from 
five  to  10  percent.  When  U.S.  security 
holders  own  10  percent  or  less  of  the 
issuer,  U.S.  participation  is  generally 
not  necessary  for  the  success  of  the 
offering.  Therefore,  it  is  quite  common 
for  offerors  to  exclude  U.S.  security 
holders  below  this  level. '^^  Commenters 
unanimously  indicated  that  an  increase 
was  necessary  to  facilitate  including 
U.S.  persons  in  these  transactions. 
Commenters"  suggestions  ranged  from 
10  to  30  percent. 

We  do  not  believe  it  is  necessary  to 
increase  the  level  above  10  percent  for 
exchange  offers.  It  is  common  for 
offerors  to  include  U.S.  security  holders 
above  that  level,  since  they  are  usually 
necessary  for  the  success  of  the  offer." 
Because  a  rights  offering  may  be  used  as 
a  financing  device,  we  considered 
keeping  the  threshold  for  rights 
offerings  at  five  percent.  However, 
exclusion  of  U.S.  holders  in  rights 
offerings  is  common  even  with  much 
higher  U.S.  ownership  levels."^"  U.S. 


*'  Therefore,  a  foreign  company  could  not,  for 
example,  conduct  a  rights  offering  under  Rule  801 
that  is  targeted  at  the  U.S,  holders.  If  the  offeror 
does  not  have  a  bona  fide  expectation  that  non-U. S. 
holders  would  participate  in  the  offering  to  a 
similar  extent  as  U.S.  holders,  the  pro  rata  nature 
of  the  offering  would  be  a  sham.  Another  example 
would  be  when  an  initial  offer  is  commenced  solely 
as  a  pretext  for  making  a  subsequent  offer 
automatically  eligible  for  the  exemptions. 

'^  See  note  8,  supra. 

'^  Although  comprehensive  statistics  on 
transactions  that  exclude  U.S.  investors  is  not 
available,  a  significant  number  of  transactions  with 
greater  than  10  percent  U.S.  ownership  are 
extended  to  U.S.  holders  For  example,  U.S.  holders 
owned  more  than  ten  percent  of  the  subject  class 
of  securities  in  31  of  the  54  requests  for  exemptive 
relief  received  by  the  Commission  between  1990 
and  1998 

^*  Between  1994  and  1998,  78  rights  offerings 
were  inade  to  U.S.  shareholders  holding  American 
or  Global  depositary  receipts  held  by  the  Bank  of 
New  York  In  30  of  the  rights  offerings  (39%),  U.S. 
shareholders  were  excluded  entirely  In  the 
remaining  48  offerings  (61%),  the  Bank  of  New 
York  sold  the  rights  and  provided  shareholders 
with  the  cash,  after  costs  A  significant  number  of 
these  offerings  had  U.S.  holders  who  held  more 
than  five  percent  of  the  securities  at  issue.  See  the 
letter  from  Emmet.  Marvin  &  Martin,  LLP  dated 
February  17,  1999.  supra  note  15.  Costs  borne  by 
U.S.  shareholders  in  these  cases  include  transaction 
fees,  ADR  cash  distribution  or  issuance  fees,  and 


participation  is  rarely  viewed  as 
necessary  for  the  success  of  the  offer, 
since  from  an  issuer's  viewpoint,  the 
fewer  shares  sold  to  existing  security 
holders  at  a  discount,  the  better.  For  that 
reason,  the  goal  of  facilitating  U.S. 
participation  in  foreign  rights  offerings 
would  be  significantly  undermined  by 
the  proposed  lower  U.S.  ownership 
ceiling  of  five  percent.  This  is 
particularly  true  in  light  of  our  decision 
to  modify  the  method  for  calculation  of 
U.S.  holdings  to  make  the  test  reflect 
U.S.  beneficial,  rather  than  merely 
record,  ownership.  However,  we  do  not 
believe  that  the  owTiership  threshold 
should  be  increased  above  10  percent 
for  rights  offerings  because  it  is  our  view 
that  the  benefits  obtained  by  providing 
U.S.  security  holders  with  the 
protections  of  the  Securities  Act  at 
ownership  levels  above  10  percent 
outweigh  the  benefits  that  would  be 
obtained  by  raising  the  ownership 
threshold  in  order  to  provide  incentives 
for  foreign  private  issuers  to  include 
U.S.  security  holders  above  the  10 
percent  level. 

Some  commenters  suggested  that  we 
adopt  an  exemption  from  both  the 
Securities  Act  and  tender  offer 
provisions  if  the  subject  company  has 
less  than  300  U.S.  holders,  regardless  of 
the  percentage  of  the  foreign  private 
issuer's  securities  owned  by  those 
investors.  We  do  not  believe  that  it  is 
necessary  or  appropriate  to  exempt  an 
offering  of  securities  to  up  to  300  U.S. 
investors  from  the  Securities  Act 
registration  requirements,  in  what  may 
be  a  predominantly  U.S.  transaction, 
based  solely  on  the  foreign  status  of  the 
subject  company.  U.S.  investors  in 
cross-border  exchange  offers  should  be 
provided  with  the  protections  of 
Securities  Act  registration,  unless 
application  of  those  provisions  likely 
would  result  in  the  exclusion  of  U.S, 
holders  from  the  transaction.  Where 
U.S.  participation  is  not  incidental  to 
the  transaction,  those  requirements 
should  continue  to  apply.  With  respect 
to  the  tender  offer  provisions,  offers 
involving  less  than  300  U.S.  holders  are 
likely  to  be  subject  only  to  Regulation 
14E,  not  the  filing  and  procedural 
requirements  of  Regulation  14D.  and 
thus  will  not  need  exemptive  relief 
beyond  that  adopted  todav. 

As  with  the  tender  offer  exemptions, 
in  order  to  provide  a  level  playing  field 
in  the  case  of  competing  offers,  the  rules 
adopted  today  provide  that  if  a  bidder 
commences  a  tender  offer  or  a  business 
combination  during  an  ongoing  tender 
offer  or  business  combination  made 


potential  liquidity  costs  if  the  foreign  market  is 
small. 
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pursuant  to  Rule  802  for  securities  of 
the  same  class  subject  to  its  offer,  the 
second  bidder  will  be  eligible  to  use 
Rule  802  so  lung  as  all  the  conditions  of 
the  exemption,  other  than  the  limitation 
on  U.S.  ownership,  are  satisfied.  Thus  if 
the  initial  bidder  relies  on  the  Rule  802 
exemption  to  make  a  tender  offer,  a 
subsequent  competing  bidder  would  not 
be  subject  to  the  10  percent  ownership 
limitation  condition  of  the  Rule  802 
exemption.  We  do  not  believe  it 
appropriate  to  provide,  however,  that  if 
the  initial  bidder  relied  on  the  Tier  I 
exemption  but  did  not  also  rely  on  the 
Rule  802  exemption,  a  subsequent 
competing  bidder  may  use  the  Rule  802 
exemption  without  regard  to  the 
ownership  limitation  condition.  As  a 
policy  matter,  when  relief  is  not 
necessary  to  ensure  that  competing 
offers  are  subject  to  the  same  regulatory 
requirements,  we  belie\e  it  is  more 
important  to  limit  relief  from  the 
Securities  Act  registration  requirements 
to  situations  where  it  can  be  verified 
that  U.,S.  security  holders  own  10 
percent  or  less  of  the  subject  class  of 
securities. '■'■' 

b.  Equal  Treatment 

The  terms  and  conditions  of  the  offer 
must  be  at  least  as  favorable  for  U.S. 
security  holders  as  foreign  holders. 
Rules  801  and  802  provide  exceptions  to 
the  equal  treatment  requirement  similar 
to  the  Tier  1  exemption  with  respect  to 
state  blue-sky  requirements. 

c.  Transfer  Restrictions 

The  new  exemptions  restrict  the 
transferabilitv  of  the  s(>i  unties  acquired 
in  an  exempt  transaction.  To  the  extent 
that  the  subject  securities  are  "restricted 
securities"  under  Rule  144  in  the  hands 
of  a  VS.  investor  prior  to  the  Rule  801 
or  802  transaction,  securities  acquired 
by  that  investor  in  the  Rule  801  or  802 
transaction  will  be  "restricted 
securities."  '■''  Converselv.  if  the 


''  In  this  situation,  the  subsequent  bidder 
commencing  an  e.xchange  offer  or  business 
combination  will  be  entitled  to  calculate  the 
percentage  of  U.S.  ownership  30  days  before 
commencement  of  its  offer.  See  Section  II.F.l.  infra 
.A.ssuming  that  the  subsequent  offer  is  commenced 
within  30  days  of  the  announcement  of  the  initial 
Tier  I  offer,  the  subsequent  bidder  would  not  be 
disadvantaged  by  any  movement  of  securities  into 
the  United  States  following  that  announcement 
when  calculating  the  percentage  of  U.S.  ownership 
of  the  subject  securities  for  purposes  of  eligibility 
under  new  Rule  802. 

»•  See  General  Note  8  to  new  Rules  800-802. 
Under  Securities  Act  Rule  144(d).  the  holding 
period  for  the  restricted  securities  issued  in  the 
Rule  801  or  802  transaction  will  depend  on  the 
nature  of  the  transaction.  Investors  in  is.suer 
exchange  offers  not  involving  an  additional  cash 
Investment  will  be  able  to  "tack"  the  holding  period 
for  the  tendered  restricted  security  to  the  holding 
period  for  the  new  security,  and  thus  would 


securities  that  are  the  subject  of  the 
transaction  made  pursuant  to  Rule  801 
or  802  are  unrestricted,  then  securities 
acquired  in  the  transaction  will  be 
unrestricted.  In  the  latter  case,  the 
securities  would  be  freely  tradable  by 
non-affiliate  security  holders,  so  long  as 
they  are  not  participating  in  the  offer 
under  circumstances  in  which  they 
could  be  deemed  statutory 
underwriters.^^ 

In  the  case  of  a  rights  offering  under 
Rule  801,  the  proportion  of  restricted  to 
unrestricted  securities  will  be 
determined  as  of  the  record  date  that 
determines  the  allocation  of  rights 
among  security  holders.  In  the  case  of 
an  exchange  offer  or  business 
combination,  the  proportion  will  be 
based  upon  the  securities  tendered  or 
exchanged  by  the  holders. 

We  proposed  this  approach  for 
transfer  restrictions  only  with  respect  to 
Rule  802  for  exchange  offers.  In 
contrast,  the  Rule  801  exemption  for 
rights  offerings  proposed  in  1998  would 
have  required  that  all  securities 
purchased  upon  the  exercise  of  the 
rights  be  restricted  within  the  meaning 
of  Rule  144.  We  are  persuaded  by  the 
large  number  of  commenters  who 
argued  that  it  was  not  necessary  to 
require  unaffiliated  U.S.  security 
holders  to  accept  restricted  securities  in 
rights  offerings  where  they  currently 
hold  unrestricted  securities.  However, 
we  think  it  is  appropriate  to  require  that 
security  holders  receive  restricted 
securities  in  the  transaction  if  they  held 
restricted  securities  before  the 
transaction.  Otherwise,  a  rights  offering 
or  exchange  offer  could  be  used  as  a 
pretext  for  creating  a  large  pool  of  freely 
tradable  securities  in  the  hands  of 
investors  who  previously  held  only 
restricted  securities.  This  restriction. 
along  with  the  requirement  that  the  offer 
be  made  to  all  holders  on  a  pro  rata 
basis,  and  that  U.S.  ownership  in  the 
subject  company's  securities  be  limited 
to  10  percent,  should  minimize  the 
potential  that  Rules  801  and  802  will  be 
misused  as  a  means  to  conduct  illegal 
distributions  in  the  United  States. 
Moreover,  securities  issued  in  a  rights 
offering  or  exchange  offer  to  affiliates  of 
the  issuer  would  not  be  freely 
tradable.'^" 


calculate  the  holding  period  from  the  lime  it 
originally  acquired  the  tendered  security  from  the 
issuer  or  an  affiliate.  The  holding  periods  for 
restricted  securities  received  in  a  rights  offering  or 
third-party  exchange  offer,  however,  would  begin 
with  the  issuance  of  those  securities  in  the  Rule  801 
or  802  transaction. 

^' See  Section  2(a)(ll)  of  the  Securities  Act,  15 
U.S.C.  77b(11). 

"Under  Rule  144(e)(1)  (17  CFR  230.144(e)(1)), 
affiliates  of  the  issuer  are  subject  to  volume 
restrictions  on  the  resale  of  their  securities. 


d.  Additional  Requirements  for  Rights 
Offerings 

Rule  801.  as  adopted  today,  is 
available  only  for  rights  offerings  of 
equity  securities  made  on  a  pro  rata 
basis  to  existing  security  holders  of  the 
same  class,  including  holders  of  ADRs 
evidencing  those  securities.  Under  Rule 
800.  the  term  "equity  security"  does  not 
include  convertible  securities,  warrants, 
rights,  or  options."'"  Rule  801  is  limited 
to  the  offer  of  securities  of  the  same 
class  of  securities  as  those  held  by  the 
offerees,  because  the  offerees  already 
have  made  the  decision  to  invest  in  that 
class. 

Rule  801  requires  that  the  rights 
granted  to  U.S.  security  holders  not  be 
transferable  except  offshore  in 
accordance  with  Regulation  S.*""  Certain 
commenters  believed  that  restricting  the 
transferability  of  the  rights  would  put 
U.S.  security  holders  at  a  disadvantage 
to  non-U. S.  security  holders  who  could 
transfer  the  rights.  However,  we  believe 
this  restriction  is  appropriate  to  assure 
that  foreign  private  issuers  do  not 
extend  the  offerings  to  new  investors  in 
the  United  States  and  that  a  market  not 
develop  in  the  United  States  for  the 
rights  without  adequate  disclosure 
regarding  the  issuer. 

e.  Offeror  Eligibility  Requirements 

As  adopted.  Rule  801  requires  that  the 
offeror  be  a  foreign  private  issuer.  It 
does  not  impose  any  other  offeror 
eligibility  requirements.  Where  U.S. 
participation  is  only  incidental  to  the 
offering,  no  other  offeror  eligibilitv 
criteria  are  necessary.  Investors  are 
already  familiar  with  the  issuer  and  the 
security.  The  commenters  concurred 
that  imposition  of  additional  criteria 
would  only  diminish  the  effectiveness 
of  the  exemption  by  narrowing  its  scope 
and  causing  U.S.  security  holders  to 
continue  to  be  excluded. 

As  adopted,  Rule  802  does  not 
contain  any  limitations  based  on  the 
domicile  or  reporting  status  of  the 
offeror.  Any  offeror  can  use  Rule  802 
regardless  of  whether  it  is  a  U.S. 
company  or  a  foreign  private  issuer  and 
regardless  of  whether  it  is  a  reporting 
company.  The  subject  company, 
however,  must  be  a  foreign  private 
issuer.  Requiring  a  U.S.  bidder  for  the 
securities  of  a  foreign  subject  company 
to  register  the  U.S.  portion  of  an 
exchange  offer  would  place  the  U.S. 
bidder,  particularly  a  non-reporting  U.S. 
company,  at  a  competitive  disadvantage 
to  a  foreign  bidder  for  the  same 
company.  In  the  case  of  a  business 
combination  where  there  is  no  surviving 


•"  New  Rule  800(b). 

eoi?  CFR  230.901  through  230.905. 
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acquiror  and  the  issuer  is  the  successor 
company  to  all  participating  companies, 
all  participants  in  the  business 
combination  must  be  foreign  private 
issuers. 

Finally,  neither  Rule  801  nor  802 
impose  a  dollar  limitation  on  the  value 
of  securities  that  may  be  sold  to  U.S. 
investors  in  an  exempt  transaction.  The 
American  Bar  Association  commented 
that  a  dollar  limitation  appears  to  be  too 
arbitrary  given  the  different  sizes  of 
companies  and  the  fluctuating  market 
value  of  securities  being  offered.*"'  We 
agree. 

f.  Informational  Requirements 

Rules  801  and  802  do  not  mandate 
that  specific  information  be  sent  to  U.S. 
security  holders.  Instead,  when  anv 
document,  notice  or  other  information  is 
provided  to  offerees,  copies  (translated 
into  English)  must  be  provided  to  U.S. 
security  holders  in  a  similar  manner. 
The  documents  must  include  a  legend 
regarding  the  foreign  nature  of  the 
transaction  and  the  issuer's  disclosure 
practices.  The  legend  also  must  state 
that  investors  may  have  difficultv  in 
enforcing  rights  against  the  issuer  and 
its  officers  and  directors.  Some 
commenters  noted  that  imposing  a 
requirement  for  a  legend  on  the  cover 
page  was  uimecessarily  burdensome 
and  could  discourage  offerors  from 
extending  offers  to  U.S.  security 
holders.^'  To  address  these  concerns, 
the  legend  need  not  be  placed  on  the 
cover  page;  rather,  it  need  only  be 
placed  in  a  prominent  position  in  the 
document. 

Rules  801  and  802  both  require  that 
the  offeror  provide  the  notice  or  offering 
document  to  U.S.  security  holders  in 
English  at  the  same  time  it  provides  the 
information  to  offshore  offerees.  We 
proposed  that  offerors  be  required  to 
deliver  rights  offering  materials  to  U.S. 
investors,  even  if  those  materials  were 
only  published  overseas.  In  contrast, 
exchange  offer  materials  would  not  be 
required  to  be  delivered  if  not  delivered 
in  the  home  jurisdiction.  We  are 
persuaded  by  those  commenters  who 
indicated  that  offerors  will  not  be 
inclined  to  avail  themselves  of  Rules 
801  or  802  if  burdensome 
documentation  and  dissemination 
requirements  are  imposed  by  the  U.S. 
rules  and  who  were  of  the  view  that 
U.S.  security  holders  should  be 
provided  with  information  on  the  same 
basis  as  that  provided  to  offerees  in 
other  jurisdictions.  As  noted  above. 


*'  Supra  note  30. 

*2  See  letter  from  Sullivan  &  Cromwell  dated 
Februar\'  12.  1999.  supra  note  15  and  the  letter  from 
the  Amencan  Bar  .Association  dated  March  2.  1999. 
supra  note  30, 


exclusion  of  U.S.  holders  in  rights 
offerings  is  common  even  at  high  U.S. 
ownership  levels.  U.S.  participation  is 
rarely  viewed  as  necessarv  for  the 
success  of  the  offer,  and  U.S.  investors 
may  thereby  be  deprived  of  the 
opportunity  to  acquire  shares  at 
attractive  prices,  resulting  in  their 
positions  being  diluted.  Requiring  the 
offeror  to  mail  rights  offering  materials 
to  US  security  holders  might  create  an 
additional  incentive  for  offerors  to 
exclude  I'S,  securit\'  holders  from 
participating  in  the  rights  offering.  In 
order  to  encourage  foreign  private 
issuers  to  include  U.S.  securitv  holders 
in  rights  offerings,  the  rules  adopted 
today  provide  that  for  both  rights 
offerings  and  exchange  offers,  the 
offeror  must  disseminate  any 
informational  documents  to  U.S. 
holders,  in  English,  on  at  least  a 
comparable  basis  to  that  provided  to 
security  holders  in  the  offeror's  home 
jurisdiction.  If  the  offeror  disseminates 
by  publication  in  its  home  jurisdiction. 
the  offeror  must  publish  the  information 
in  the  United  States  in  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer.  Of  course,  the 
offeror  may  mail  to  U.S.  security  holders 
in  any  event. 

We  are  adopting,  as  proposed,  the 
requirement  that  an  offeror  submit  a 
notification  to  the  Commission  on  new- 
Form  CB.  A  foreign  company  also  must 
file  a  Form  F-X  at  the  same  time  it 
submits  the  Form  CB  to  appoint  an 
agent  for  service  of  process  in  the 
United  States,  The  new  form  will 
include  as  an  attachment  a  copv  of  any 
document,  notice  or  other  information 
disseminated  to  U.S.  offerees. 

g.  Trust  Indenture  Act  Exemption 

We  are  adopting,  as  proposed,  a  new 
rule  under  section  304(d)  of  the  Trust 
Indenture  Act  that  would  exempt  any 
debt  security  issued  pursuant  to  Rule 
802  under  the  Securities  Act  from 
having  to  comply  with  the  provisions  of 
the  Trust  Indenture  Act,  Therefore,  the 
rules  adopted  today  will  permit  offerors 
to  offer  debt  securities  in  an  exchange 
offer  or  business  combination  without 
complying  with  the  provisions  of  the 
Trust  Indenture  Act.  As  one  commenter 
noted,  a  failure  to  provide  relief  under 
the  Trust  Indenture  Act  would 
essentially  undermine  the  usefulness  of 
the  other  relief  in  the  case  of  debt 
securities. •"*  Accordingly,  we  believe 
that  the  benefits  to  be  obtained  by  U.S. 
investors  by  providing  exemptions 
under  the  trust  Indenture  Act  when 
debt  securities  are  issued  pursuant  to  a 
Rule  802  exemption  justif\'  not 


providing  U.S.  investors  with  the 
protections  of  the  Trust  Indenture  Act  in 
these  types  of  transactions. 

E.  Investment  Companies 

As  proposed,  Rules  801  and  802 
would  not  have  been  available  for 
securities  issued  by  an  investment 
company,  whether  foreign  or  domestic, 
that  is  registered  or  required  to  be 
registered  under  the  Investment 
Company  Act.  The  proposal  excluded 
foreign  investment  companies  from 
these  exemptions  because  the 
Investment  Company  Act  generally 
prohibits  foreign  investment  companies 
from  publicly  offering  their  securities  in 
the  United  States  or  to  U.S.  persons.^ 
Domestic  investment  companies  were 
excluded  because,  unlike  other  issuers, 
investment  companies  that  are 
registered  or  required  to  be  registered 
under  the  Investment  Companv  Act 
generally  must  register  the  securities 
that  they  offer  or  sell  outside  the  United 
States.''^  The  proposing  release  noted, 
however,  that  a  closed-end  investment 
company  that  is  registered  under  the 
Investment  Company  Act.  like  other 
non-investment  company  issuers,  may 
be  able  to  rely  on  the  safe  harbor 
provided  by  Regulation  S  under  the 
Securities  Act  to  issue  securities  abroad 
without  registering  those  securities 
under  the  Securities  Act-f"*^  We 
requested  comment  whether  Rule  802 
should  be  available  to  registered  closed- 
end  investment  companies. 

In  response  to  commenters' 
suggestions,  both  Rules  801  and  802.  as 
adopted,  are  available  for  seciu"ities 
issued  by  closed-end  investment 
companies  that  are  registered  under  the 
Investment  Company  Act.  We  believe 
that  this  result  is  consistent  with  the 
Commission's  previous  decision  to 
•permit  closed-end  investment 
companies  to  rely  on  the  Regulation  S 
safe  harbor  to  issue  unregistered 
securities  abroad. *^^  These  rules, 
however,  are  not  available  to  any  other 
type  of  investment  company,  whether 
foreign  or  domestic,  that  is  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act.^" 


"W 


^'  See  proposing  release,  supra  note  6.  at  note  126 
and  accompanying  text. 

*'  See  id.  at  note  127  and  accompanying  text 

"  See  (d.  at  note  127 

*'  See  Offehore  Offers  and  Sales,  Securities  Act 
Release  No.  6863  (April  24.  1990)  (55  FR  18306), 
at  notes  151-53  and  accompanying  text. 

**  As  explained  in  the  proposing  release,  both 
foreign  and  domestic  issuers  that  are  excepted  from 
the  definition  of  "investment  company"  under  the 
Investment  Company  Act  would  be  permitted  to  use 
these  exemptions,  so  long  as  reliance  on  the 
exemptions  is  consistent  with  their  unregistered 
status  under  the  Investment  Company  Act,  See 

ContlDued 
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As  proposed,  the  Tier  I  and  Tier  II 
tender  offer  exemptions  also  would  not 
have  been  available  if  the  subject 
company  was  an  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act.  As 
adopted  these  exemptions  are  available 
if  the  subject  company  is  a  closed-end 
investment  company  registered  under 
the  Investment  Company  Act/'^ 
Consistent  with  the  Commission's 
application  of  Regulation  S  and  the 
exemptions  in  Rules  801  and  802,  the 
Tier  I  and  Tier  II  tender  offer 
exemptions  as  adopted  are  available  if 
the  subject  company  is  a  closed-end 
investment  company  registered  under 
the  Investment  Company  Act. 

F  Determination  of  U.S.  Ownership 

1   Definition  of  U.S.  Holder 

Today's  amendments  revise  the 
method  for  determining  the  amount  of 
securities  held  by  US  holders  from  that 
included  in  the  1998  proposals.  The 
amount  owned  by  U.S.  holders  is 
important  under  both  the  Tier  I  and  II 
tender  offer  exemptions  It  is  also 
important  in  determining  the 
availability  of  the  Securities  Act 
exemptions  under  Rules  801  and  802. 
Relief  in  each  case  is  ce)nditioned.  at 
least  in  part,  on  the  percentage  of  the 
subject  company's  securities  held  by 
U.S.  security  holders  not  exceeding  a 
specified  threshold. 

The  proposed  approach  was  based  on 
the  definition  of  "foreign  private 
issuer,"  "''■  which  at  the  time  was  based 
solely  on  record,  not  beneficial 
ownership.  We  recently  amended  that 
definition  to  require  companies 
claiming  foreign  private  issuer  status  to 
look  through  certain  bank,  broker-dealer 
and  other  nominees  to  determine  the 
residence  of  the  nominee's  clityit 
accounts."'  We  likewise  are  adopting 
that  modified  approach  for  the  purpose 
of  determining  the  amount  of  securities 
held  by  US  holders  under  the  new 
exemptive  rules.  Like  the  revised 
foreign  private  issuer  definition,  the 
starting  point  is  Rule  12g3-2(a)  under 


pruposing  reipase,  supra  note  8,  at  notes  128-29 
and  accompanying  text. 

*^  See  supra  note  67  and  accompanying  text.  One 
commenter  suggested  generally  that  these 
exemptions  be  made  available  whenever  the  subject 
company  is  a  foreign  investment  company.  Because 
we  have  not  received  any  requests  for  relief  in 
connection  with  a  tender  offer  for  a  foreign 
investment  company,  we  have  not  expanded  the 
Tiflr  I  or  Tier  U  exemptions  to  cover  subject 
I  ompanies  that  are  foreign  open-end  investment 
companies. 

■"Exchange  .^ct  Rule  3b-^  (17  CFR  240.3b--»). 

''  International  Disclosure  Standards,  Exchange 
.^ct  Release  No.  41936  (September  28.  1999).  64  FR 
53900, 


the  Exchange  Act.^^  Rule  12g3-2(a) 
follows  the  definition  of  "securities  held 
of  record"  in  Rule  12g5-l.  but  requires 
the  offeror  to  "look  through  "  the  record 
ownership  of  brokers,  dealers,  banks  or 
nominees  appearing  on  the  issuers' 
books  or  those  of  transfer  agents, 
depositaries,  or  others  acting  on  the 
issuer's  behalf.  If  those  record  owners 
hold  securities  for  the  accounts  of 
customers,  the  issuer  must  determine 
the  residency  of  those  customers.  This 
method  of  calculation  more  closely 
reflects  the  beneficial  ownership  of  the 
issuer's  securities. 

We  have  limited  the  application  of  the 
"look  through"  provisions  of  Rule  12g3- 
2(a)  to  securities  held  of  record  (1)  in 
the  United  States,  (2)  in  the  issuer's 
home  jurisdiction,  and  (3)  in  the 
primary  trading  market  for  the  issuer's 
securities  if  different  from  the  issuer's 
home  jurisdiction.  These  jurisdictions 
should  cover  most  of  the  trading  volume 
for  the  issuer's  securities,  and  searches 
in  these  jurisdictions  are  likely  to  yield 
the  greatest  number  of  U.S.  beneficial 
owners.  This  modification  to  the  Rule 
12g3-2(a)  approach  should  reduce  the 
burden  on  foreign  companies  while  still 
producing  a  reasonably  accurate  picture 
of  the  size  of  the  U.S.  ownership  of  the 
foreign  issuer.^' 

Some  commenters  pointed  out  that  it 
is  not  always  possible  for  issuers  to 
obtain  information  about  separate 
customer  accounts,  as  required  by  Rule 
12g3-2{a).  Brokers,  dealers,  banks  or 
other  nominees  may  be  unwilling  or 
unable  to  provide  information  about 
their  customer  accounts.  We  note, 
however,  that  the  duty  to  inquire  about 
separate  customer  accounts  already 
exists  for  issuers  deciding  whether  the 
reporting  exemption  in  Rule  12g3-2(a) 
is  available.  In  addition,  the  offeror 
would  not  be  asking  nominees  to 
provide  the  number  of  U.S.  security 
holders  or  the  names  of  those  security 
holders,  but  only  the  aggregate  amount 
of  the  nominee's  holdings  that  are 
represented  by  U.S.  accounts.  Thus,  the 
offeror  would  not  have  to  ask  the 
nominees  for  information  regarding 
possible  10  percent  holders.  If  after 
reasonable  inquiry,  however,  the  offeror 
is  unable  to  obtain  information  about 
the  nominee's  customer  accounts, 
including  cases  where  the  nominee's 


charge  for  supplying  this  information 
would  be  unreasonable,  the  offeror  may 
rely  on  a  presumption  that  the  customer 
accounts  are  held  in  the  nominee's 
principal  place  of  business.  "■' 

Also  similar  to  the  revised  approach 
under  the  foreign  private  issuer 
definition,  issuers  and  offerors  must 
take  into  account  information  regarding 
U.S.  ownership  derived  from  beneficial 
ownership  reports  that  are  provided  to 
the  issuer  or  filed  publicly  in  the  United 
States  or  in  the  home  jurisdiction,  as 
w^ell  as  beneficial  ownership 
information  that  otherwise  is  provided 
to  the  issuer  or  offeror. 

We  recognize  that  by  focusing  on 
beneficial  ownership  rather  than  record 
ownership,  we  have  made  it  more 
difficult  to  stay  below  the  relevant 
ownership  ceilings  and  thus  have 
limited  the  applicability  of  the 
exemptive  rules.  Indeed,  that  is  one 
reason  why  we  increased  the  U.S. 
ownership  threshold  under  Rules  801 
and  802  to  10  percent.  Nevertheless,  we 
believe  that  it  is  critical  that  the 
exemptive  rules  function  based  upon  a 
fair  assessment  of  the  U.S.  participation 
in  the  offering.  Reliance  on  record 
ownership  would  result  in  applicability 
of  the  exemption  when  actual  U.S. 
investor  interest,  and  therefore  their 
importance  to  the  success  of  the 
transaction,  far  exceeds  the  stated 
ceilings. 

We  are  not  adopting  as  part  of  the 
final  rules  a  proposed  rebuttable 
presumption  (also  proposed  for  the 
purposes  of  the  foreign  private  issuer 
definition)  that  if  a  foreign  private 
issuer's  securities  trade  in  the  U.S. 
markets  in  the  form  of  ADRs,  the 
securities  deposited  in  the  ADR  program 
are  held  solely  by  U.S.  residents. 
Commenters  on  the  foreign  private 
issuer  proposal  pointed  out  that,  for  a 
number  of  reasons,  non-U. S.  security 
holders  may  choose  to  hold  securities  in 
ADR  form.  It  appears  that  issuers  will 
not  rely  on  the  presumption  and  will 
feel  the  need  to  query  ADR  depositaries 
regarding  the  owners  of  ADRs. 
Therefore,  we  have  eliminated  the 
presumption  from  these  rule  revisions 
as  well.""'  Issuers  will  thus  have  to 


'-'17CFR240.12g3-2(a). 

^'  For  example,  a  German  foreign  private  issuer 
traded  solely  on  the  Frankfurt  Stock  Exchange 
would  have  to  query  banks  and  broker-dealers  that 
are  either  registered  owners  with  the  company  or 
appear  on  participant  lists  of  depositaries  and  that 
are  based  in  Germany  or  the  United  States.  The 
issuer  would  request  information  on  the  number  of 
shares  held  by  customer  accounts  that  reflect  a  U.S. 
address  for  the  customer. 


'■'  Because  it  will  be  difficult  for  third-parly 
offerors  in  an  unsolicited  or  "hostile"  tender  offer 
to  ascpftain  whether  the  exemption  is  available 
withniji  informntion  nn  the  .subject  company's  U.S. 
ownership,  we  are  adopting  the  proposed 
presiimption  that  the  V.S.  ownership  percentage 
limitations  are  not  exceeded  based  on  the  relative 
level  of  trading  volume  in  the  United  States.  See 
Section  II. F  3,  infra 

"'The  revisions  from  the  proposal  do  not  affect 
the  treatment  of  bearer  securities  in  determining 
U.S.  ownership.  Since  neither  a  L'.S,  residence  nor 
the  name  of  an  offshore  nominee  will  appear  on  the 
records  of  the  issuer  for  the  holder  of  the  bearer 


Federal  Register  Vol.  64.  No.  217/ Wednesday.  Novemb 


er   10.   1999    KuIp.s  and  Keguldtions       61393 


examine  th«  participant  lists  of  ADR 
depositaries  and  query  home  country  or 
U.S.  broker-dealer  or  bank  nominees 
appearing  on  those  lists  to  ascertain  the 
amount  of  ADRs  held  by  U.S.  investors 

We  have  revised  the  time  period  for 
calculating  the  percentage  of  U.S. 
ownership  from  the  proposal.  As 
proposed,  the  calculation  would  have 
been  made  at  tlie  commencement  of  the 
offer.  Based  on  commenters' 
suggestions,  we  revised  the  proposal  to 
include  a  30  day  "look  back"  period  to 
accommodate  the  offeror's  or  issuer's 
planning  process.  As  revised,  the  offeror 
would  make  the  calculation  of  U.S. 
ownership  30  davs  before  the 
commencement  of  the  tender  offer.  Or, 
in  the  case  of  a  business  combination 
such  as  a  merger  where  the  securities 
are  issued  by  the  acquiring  company, 
the  calculation  will  be  based  on  U.S. 
ownership  of  the  company  to  be 
acquired  30  days  before  the 
commencement  of  the  solicitation  for 
the  merger,  in  business  combinations 
such  as  an  amalgamation,  where  the 
securities  are  issued  by  a  successor 
company  to  all  participating  companies, 
the  calculation  would  be  made  based  on 
lis.  holder  information  available  30 
days  before  commencement,  but  applied 
on  a  pro  forma  basis  as  if  measured 
immediatelv  after  completion  of  the 
business  combination. 

We  are  not  adopting  the  proposal  that 
if  a  bidder  commences  an  offer  during 
an  ongoing  tender  or  exchange  offer  for 
securities  of  the  same  class  subject  to  its 
offer,  the  bidder  could  calculate  the 
percentage  of  subject  securities  held  by 
U.S.  holders  as  of  the  same  date  used  bv 
the  initial  bidder.  We  believe  that  this 
proposal  is  unnecessary  because  the 
rules  adopted  today  provide  that  if  a 
bidder  commences  a  tender  offer  or  a 
business  combination  during  an  ongoing 
tender  offer  or  business  combination  for 
securities  of  the  same  class  subject  to  its 
offer,  the  second  bidder  will  be  eligible 
to  use  the  same  exemption  as  the  prior 
bidder  (Tier  I,  Tier  II.  or  Rule  802)  so 
long  as  all  the  conditions  of  the 
exemption,  other  than  the  limitation  on 
U.S.  ownership,  are  satisfied  by  the 
second  bidder.  In  addition,  if  the  bidder 
chooses  to  rely  on  a  different  exemption 
from  the  initial  bidder,  the  bidder  will 
be  entitled  to  calculate  the  percentage  of 
U.S.  ownership  30  days  before 
commencement  of  its  tender  offer  or 
commencement  of  the  solicitation  for 
the  merger.  Accordingly,  the  subsequent 
bidder  should  not  be  disadvantaged  bv 


securities,  these  securities  will  not  be  treated  as 
being  held  by  U.S.  residents,  unless  the  offeror 
knows  or  has  reason  to  know  that  these  securities 
are  held  bv  U.S.  residents. 


any  movement  of  securities  into  the 
United  States  following  the 
announcement  of  the  initial  bid.^^ 

The  issuer  must  include  securities 
underlying  ADRs  in  determining  the 
amount  of  securities  outstanding  of  the 
class  that  is  the  subject  of  the  offer,  as 
well  as  the  amount  of  the  subject  class 
of  securities  held  by  U.S.  holders.  On 
the  other  hand,  other  types  of  securities 
that  are  convertible  into  or  exchangeable 
for  subject  securities,  such  as  warrants, 
options,  and  convertible  securities, 
would  not  be  taken  into  account  in 
calculating  U.S.  ownership. 

2.  Exclusion  of  Holdings  of  More  Than 
10  Percent 

We  proposed  that  offerors  exclude 
securities  held  by  non-U. S.  security 
holders  of  more  that  10  percent  of  the 
class  from  the  calculation  of  the  U.S. 
ownership  percentage.  We  requested 
comment  regarding  whether  it  would  be 
appropriate  to  exclude  securities  held 
by  affiliates,  whether  held  outside  the 
United  States  or  in  the  United  States, 
from  both  elements  of  the  calculation, 
thus  focusing  only  on  the  percent  of  the 
company's  total  world-wide  non- 
affiliated float  held  in  the  United  States. 
Many  commenters  objected  to  excluding 
only  non-U. S.  10  percent  holders. 
Commenters  argued  that  since  many 
foreign  private  issuers  have  one  or  more 
significant  security  holders — indeed, 
many  are  controlled  by  founding 
families — their  exclusion  from  the 
calculation  could  severely  limit  the 
availability  of  the  exemptions. 

Several  commenters  suggested  that  a 
better  approach  would  be  to  exclude 
large  or  institutional  U.S.  security 
holders,  as  well  as  foreign  10  percent 
holders.  One  commenter  suggested 
excluding  the  securities  of  the  bidder, 
regardless  of  the  amount.  Commenters 
argued  that  large  U.S.  security  holders 
do  not  need  the  protections  of  the 
securities  laws  and  could  easily  go 
overseas  to  participate  in  the  transaction 
or  participate  on  a  private  placement 
basis.  Absent  exenrptive  relief,  bidders 
would  extend  the  offer  only  to  the 
larger,  and  exclude  the  smaller.  U.S. 
security  holders  (assuming  U.S. 
institutional  investor  participation 
would  not  trigger  U.S.  all-holders 
requirements). 

For  these  reasons,  we  are  persuaded 
by  the  commenters  that  large  U.S. 
holders  likewise  should  be  excluded 
from  the  calculation  of  U.S.  ownership. 
Similarly,  exclusion  of  securities  held 
by  a  bidder  or  bidding  group  will 
pro\ide  greater  assurance  of  an  accurate 
assessment  of  the  significance  to  the 


offer  of  the  participation  by  U.S.  pubhc 
investors. 

Because  the  10  percent  holders  are 
viewed  as  affiliates  for  purposes  of 
calculating  U.S.  ownership,  they 
presumably  would  be  treated  as 
affiliates  for  purposes  of  Rule  144  "  as 
well .  They  would  therefore  be  subject 
to  limitations  on  the  amount  of 
securities  received  in  the  offer  that  they 
could  resell.  Treating  these  securities  as 
control  shares  should  minimize  the 
potential  that,  in  cases  where  there  are 
a  significant  number  of  shares  held  by 
a  relatively  few' U.S.  holders,  the 
Securities  Act  exemptions  for  cross- 
border  rights  offerings  and  exchange 
offers  under  Rules  801  and  802  will  be 
misused  as  a  means  to  conduct  illegal 
distributions  in  the  United  States. 

3.  Determination  of  Eligibility  by 
Persons  Other  Than  the  Issuer 

As  we  noted  in  the  November  1998 
release,  the  principal  disadvantage  of 
using  a  U.S.  ownership  threshold  as  a 
condition  for  the  applicability  of  the 
exemptions  is  that  it  will  be  difficult  for 
third-party  offerors  to  ascertain  whether 
the  exemption  is  available  without 
information  on  the  subject  company's 
U.S.  ownership."'*  It  will  be  even  more 
difficult  for  persons  other  than  the 
issuer  to  obtain  information  from 
nominees,  including  information  on 
10%  holders,  as  required  under  the 
modified  approach  adopted  today.  "^  We 
are  adopting,  with  minor  changes,  the 
proposal  that  a  third-party  bidder  in  an 
unsolicited  or  "hostile"  ""  tender  offer 
may  rely  upon  a  presumption  that  the 
U.S.  ownership  percentage  limitations 


'"See  note  55.  supra. 


'■  17  CFR  230.144. 

''  Exemptions  for  transactiotis  like  issuer  tender 
offers  or  rights  offerings  do  not  pose  this  problem. 
An  issuer  can  and  must  examine  its  own  records 
and  those  of  transfer  agents  and  depositaries  acting 
on  its  behalf  to  obtain  the  necessar\'  information 
regarding  U,S,  ownership  of  its  own  securities, 

"'This  concern  is  eliminated  if  the  hostile  bidder 
commences  its  offer  after  a  prior  competing  tender 
offer  or  a  business  combination  for  securities  of  the 
same  class  subject  to  its  offer  and  chooses  to  rely 
on  the  same  exemption  as  the  prior  offeror  because, 
as  previously  noted,  the  second  bidder  will  be 
eligible  to  use  the  same  exemption  (Tier  1.  Tier  11. 
or  Rule  802)  as  the  prior  offeror,  provided  that  all 
the  conditions  of  the  exemption,  other  than  the 
limitation  on  U,S,  ownership,  are  satisfied  by  the 
second  bidder,  A  presumption  remains  necessary, 
however,  when  the  hostile  bidder  either  makes  the 
initial  offer  or  is  the  subsequent  bidder  but  chooses 
to  rely  on  a  different  exemption  from  that  used  by 
a  prior  offeror. 

•"New  Rule  802(c)(1)  and  Instruction  3.i,  to 
revised  Rules  14d-l(c)  and  (d)  make  the 
presumption  inapplicable  to  offers  "made  pursuant 
to  an  agreement"  with  the  i.ssuer.  The  agreement 
need  not  be  written. 
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of  the  Tier  I.s'  Tier  II  **-'  and  Rule  802 
exemptions  are  not  exceeded  unless: 

{ 1 )  The  aggregate  trading  volume  of 
the  subject  class  of  securities  on  all 
national  securities  exchanges  in  the 
United  States,  on  the  Nasdaq  market  or 
on  the  OTC  market,  as  reported  to  the 
NASD,  over  the  12-calendar-month 
period  ending  30  days  before 
commencement  of  the  offer,  exceeds  10 
percent  in  the  case  of  Tier  I  offers  and 
Rule  802,  and  40  percent  in  the  case  of 
Tier  II  offers,  of  the  worldwide  aggregate 
trading  volume  of  that  class  of  securities 
over  the  same  period; 

(2)  The  most  recent  annual  report  or 
other  informational  form  filed  or 
submitted  by  the  issuer  or  security 
holders  to  securities  regulators  in  its 
home  jurisdiction  or  elsewhere 
(including  with  the  Commission) 
indicates  that  U.S.  holdings  exceed  the 
applicable  threshold;  ^'^  or 

13)  The  bidder  knows  or  has  reason  to 
know  from  other  sources  that  the  level 
of  U.S.  ownership  of  the  subject  class 
exceeds  the  thresholds 

As  to  whether  the  foreign  subject 
company  is  a  foreign  private  issuer,  the 
bidder  can  rely  on  the  exemptions  if  the 
issuer  of  the  sub)ect  securities  files 
reports  with  the  Commission  under  the 
foreign  integrated  disclosure  system  **•• 
or  has  claimed  an  exemption  from 
reporting  under  Exchange  Act  Rule 
12g3-2(h),'*''  unless  the  bidder  knows 
the  foreign  subject  company  is  not  a 
foreign  private  issuer. 

One  commenter  believed  that  the 
presumption  should  be  available  for 
both  hostile  and  negotiated  transactions. 
The  commenter  was  concerned  that 
takeover  situations  are  often  fluid  and 
that  hostile  offers  often  turn  friendly 
shortly  after  c;ommencement  of  the 
tender  offer.  We  believe,  however,  that 
application  of  the  exemption  should 
turn  on  an  accurate  assessment  of  U.S. 
ownership  whenever  possible.  A  bidder 
in  a  negotiated  transaction  would  be 
able  to  arrange  to  get  this  information 
from  the  subject  company  as  part  of  the 
acquisition  agreement  \Ve  believe  that 
the  presumption  should  be  available 
only  when  there  is  no  assurance  that  the 
issuer  will  obtain  and  provide  the 
offeror  with  current  information  about 
U.S.  ownership  If  information  on  U.S. 


«>  See  revised  Rules  13e-4(h)(8)  and  Rule  14d- 
1(c). 

•2  See  revised  Rules  13e-»(i)  and  Ud-l(d). 

"  If  U.S.  ownership  of  more  than  10  percent  is 
reported  in  public  filings  with  the  Commission  or 
a  foreign  regulator,  such  as  Schedule  13D  or  13G. 
we  would  take  the  position  that  the  bidder  has 
reason  to  know  the  level  of  U.S.  ownership  exceeds 
10  percent. 

•'This  includes  Form  20-F  and  6-K,  which  are 
available  only  to  foreign  private  issuers. 

»*17CFR240.12g3-2(b). 


ownership  can  be  obtained,  that 
information  should  determine  whether 
the  exemptions  are  available,  rather 
than  a  presumption  based  on  trading 
activity.  For  this  reason, 
notwithstanding  the  views  of  some 
conunenters,  an  issuer,  affiliate,  or 
friendly  bidder  could  not  rely  upon  the 
presumption. 

Even  if  the  above  presumption  is  not 
available,  the  bidder  may  nevertheless 
rely  on  the  exemption  if  it  can 
demonstrate  that  U.S.  ownership  is  in 
fact  less  than  the  relevant  threshold  or, 
in  the  case  of  competing  bids,  if  the 
bidder  chooses  to  rely  on  the  same 
exemption  (Tier  I,  Tier  II,  or  Rule  802) 
as  that  used  by  a  prior  offeror."^ 

G.  Internet  Disclosure 

There  is  no  limitation  under  the 
exemptive  provisions  adopted  today  on 
the  use  of  the  Internet  to  publish 
offering  materials  and  other  information 
about  the  cross-border  transaction.**' 
However,  when  materials  are  required 
to  be  disseminated  directly  to  U.S. 
holders  (for  example,  in  a  Tier  II  offer 
subject  to  Regulation  14D  or  when 
materials  are  mailed  in  the  home 
country  in  a  Tier  I  offer),  Internet 


""For  example,  if  a  hostile  bidder  makes  a  tender 
offer  in  reliance  on  the  Tier  I  exemption,  the  hostile 
bidder  may  rely  on  the  presumption.  If  the  hostile 
bid  is  then  followed  by  a  subsequent  bid,  whether 
by  the  issuer,  an  affiliate,  or  a  hostile  or  friendly 
third-party  bidder,  the  subsequent  bidder  also  may 
use  the  Tier  I  exemption  so  long  as  the  subsequent 
bidder  satisfies  all  of  the  conditions  of  the  Tier  I 
exemption  other  than  the  ownership  limitation 
condition.  If,  however,  the  subsequent  bidder 
wishes  to  rely  upon  new  Rule  802  to  make  an 
exchange  offer  or  business  combination,  the 
subsequent  bidder  will  have  to  satisfy  the 
ownership  limitation  condition  of  Rule  802  as  well 
as  its  other  conditions  even  though  both  Rule  802 
and  the  Tier  I  exemption  each  use  a  10%  ownership 
threshold.  In  this  situation,  if  the  subsequent  bidder 
is  a  hostile  bidder,  it  may  use  the  presumption 
discussed  above  if  all  of  the  conditions  of  the 
presumption  are  satisfied  to  commence  a  Rule  802 
offer  in  response  to  the  initial  Tier  I  or  Tier  II  offer. 
Even  if  the  above  presumption  is  not  available,  the 
bidder  may  nevertheless  rely  on  the  Rule  802 
exemption  if  it  can  demonstrate  that  U.S. 
ownership  is  in  fact  less  than  the  relevant 
thre.shold.  The  bidder  will  be  entitled  to  calculate 
the  percentage  of  U.S.  ownership  30  days  before 
commencement  of  its  exchange  offer  or 
commencement  of  the  solicitation  for  the  merger. 

Another  example  would  be  where  a  third-party 
bidder  in  a  negotiated  transaction  desires  to  make 
an  exchange  offer  or  business  combmation  in 
reliance  on  the  Section  802  exemption.  The  third 
party  bidder  would  not  be  entitled  to  rely  on  the 
presumption  because  it  is  not  a  hostile  party.  If, 
after  calculating  the  percentage  of  the  issuer's 
securities  held  by  U.S.  holders,  the  friendly  party 
commences  an  exchange  offer  or  business 
combination  in  reliance  on  the  Section  802 
exemption,  then  a  subsequent  offeror  also  may  rely 
on  the  Section  802  exemption  so  long  as  all  of  the 
conditions  of  such  exemption,  other  than  the 
ownership  limitation  condition,  are  satisfied. 

"'The  Internet  materials  would t)e  filed  or 
submitted  with,  or  as  an  amendment  to,  the 
Schedule  TO  or  the  Form  CB,  when  applicable. 


dissemination  of  the  offering  materials 
would  not,  without  more,  constitute 
adequate  dissemination  under  the  new 
exemptive  rules. '^"  If  an  offeror 
publishes  in  its  home  country,  posting 
the  materials  on  its  web  site  would  not 
constitute  adequate  publication  in  the 
United  States.  Electronic  dissemination 
could  satisfy  a  dissemination 
requirement  only  if  conducted  in  a 
manner  consistent  with  the  guidance 
provided  in  our  1995  release  on 
electronic  dissemination,  including  the 
requirement  to  obtain  the  US  holder's 
consent  to  receive  the  mandated 
materials  by  electronic  means  or  other 
evidence  of  delivery."'* 

In  response  to  the  request  of  several 
commenters.  we  are  providing  guidance 
on  whether  materials  relating  to  offshore 
tender  and  exchange  offers  could  be 
posted  on  the  Internet  without  triggering 
U.S.  tender  offer  and  securities 
registration  requirements  with  respect  to 
that  offer.  We  note  that  the  exemptions 
adopted  today  are  intended  to  facilitate 
the  inclusion  of  U.S.  investors  in  cross- 
border  transactions,  not  to  provide  a 
means  to  avoid  U.S.  jurisdiction. 
However,  U.S  investors  would  benefit 
from  timely  and  reliable  information 
about  foreign  corporate  actions,  even  if 
they  are  not  able  to  participate  in  the 
transactions. 

1.  General  Approach 

The  posting  of  information  on  a  web 
site  may  constitute  an  offer  of  securities 
for  purposes  of  the  U.S.  securities  laws. 
We  recently  published  our  views 
clarifying  when  the  posting  of  materials 
on  Internet  web  sites  would  not  be 
considered  an  offer  or  soliciting  activity 
in  the  United  States  for  purposes  of  the 
registration  requirements  of  the  federal 
securities  laws  (the  "1998  Internet 
Release").''"  In  the  1998  Internet 
Release,  we  expressed  the  view  that 
offering  materials  posted  on  a  web  site 
would  not  be  viewed  as  an  offer,  general 
solicitation  or  directed  selling  efforts  in 
the  United  States,  so  long  as  the  offeror 
implements  precautionary  measures 
that  are  reasonably  designed  to  ensure 
that  the  Internet  offer  is  not  targeted  to 
persons  in  the  United  States  or  to  U.S. 
persons.  The  1998  Internet  Release 
stated  that  when  an  offeror  prominently 
discloses  that  the  offer  is  being  made  to 
countries  other  than  the  United  States 
and  implements  adequate  measures 


"«  Sep  Sortion  II. D. 2.  of  the  Regulation  M-A 
Release,  supra  note  6. 

"^See  Electronic  Dissemination,  Securities  Act 
Release  No.  7233  (Oct.  6.  199.5)  (60  FR  53458). 

'o  Statement  of  the  Commission  Regarding  Use  of 
Internet  Web  Sites  to  Offer  Securities,  Securities 
Act  Release  No.  7516  (March  23.  1998)  (63  FR 
'14806), 
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reasonably  designed  to  guard  against 
sales  to  persons  in  the  United  .States  or 
to  U.S.  persons  in  an  offshore  Internet 
offer,  we  will  not  view  the  offer  as 
targeted  to  persons  in  the  United  States 
or  to  U.S.  persons  and  thus  will  not  treat 
it  as  occurring  in  the  United  States  for 
Securities  Act  registration  purposes. 

Offshore  rights  offerings  fall  squarely 
within  the  guidance  set  forth  in  that 
release.  As  a  general  matter,  an  offeror 
conducting  a  tender  or  exchange  offer 
also  may  rely  on  the  guidance  in  the 
1998  Internet  release.  This  discussion 
provides  additional  guidance  as  to  what 
constitutes  adequate  precautions  to 
prevent  participation  by  persons  in  the 
United  States  or  U.S.  persons  in  the 
context  of  these  types  of  offshore 
transactions.  What  constitutes  adequate 
measures  depends  on  all  the  facts  and 
circumstances  of  any  particular 
situation.  These  procedures  are  not 
exclusive;  other  procedures  that  suffice 
to  guard  against  sales  to  persons  in  the 
United  States  or  to  U.S.  persons  also  can 
be  used  to  demonstrate  that  the  offer  is 
not  targeted  at  the  United  States. 

2.  Offshore  Tender  and  Exchange  Offers, 
Rights  Offerings  and  Business 
Combinations  on  the  Internet 

Posting  materials  relating  tn  tender 
and  exchange  offers  and  rights  offerings 
on  the  web  site  of  the  offeror  or  subject 
company,  or  a  third  partv.  presents 
special  problems  not  present  in  the 
context  of  public  underwritten  offerings. 
U.S.  holders  of  the  subject  seciu'ities 
already  arc  familiar  with  the  subject 
company  and  its  securities  and  are  more 
likely  to  be  alerted  immediatelv  to  the 
posting  of  offering  materials.  Investors 
may  either  monitor  the  target's  web  site 
or  employ  a  search  service  to  alert  it  to 
any  materials  posted  on  the  Internet 
relating  to  that  company  Also,  because 
of  their  existing  investment  in  those 
securities.  U.S.  investors  are  more  likely 
to  have  an  incentive  to  find  indirect 
means  to  participate  in  the  offer,  even 
though  the  materials  state  that  the  offer 
is  not  being  made  in  the  United  States. 
As  a  result,  offerors  using  a  web  site  to 
publicize  their  offer  should  take  special 
care  that  it  is  not  used  as  a  means  to 
induce  indirect  participation  by  U.S. 
holders  of  those  securities. 

One  way  in  which  the  offeror  could 
take  special  care  tn  prevent  sales  to  U.S. 
holders  would  be.  in  responding  to 
inquiries  and  processing  letters  of 
transmittal,  tn  obtain  adequate 
information  to  determine  whether  the 
holder  is  a  person  in  the  United  States 
or  a  U.S.  person.  Another  example  of 
such  special  care  would  be  if  the  offeror 
obtains  representations  by  the  investor, 
or  anyone  tendering  on  the  investor's 


behalf,  that  the  investor  is  not  a  person 
in  the  United  States  or  a  U.S.  person. 
Similarly,  in  disseminating  the  cash  or 
securities  consideration  to  tendering 
investors,  special  care  should  be  taken 
to  avoid  mailing  into  the  United  States. 

Despite  the  use  of  disclaimers  and  the 
implementation  of  precautionary 
measures  against  accepting  tenders  or 
the  exercise  of  rights  from  the  United 
States,  a  web  site  posting  could  be 
viewed  as  an  offer  in  the  United  States 
if  the  content  of  the  web  page  clearly  is 
designed  to  induce  U.S.  investors  to 
find  an  indirect  means  to  participate  in 
the  offer  through  offshore  nominees  or 
other  means.  Offerors  cannot 
accomplish  indirectly  what  they  purport 
not  to  be  doing  directly. 

In  many  cases,  even  though  the  offer 
materials  disseminated  outside  the 
United  States  state  that  the  offer  is  not 
being  made  in  the  United  States,  the 
bidder  will  allow  U.S.  institutional 
investors  to  participate  either  under 
Regulation  S  for  offers  and  sales  taking 
place  outside  the  United  States,  or  as  a 
private  or  limited  placement  under 
section  4(2)  or  other  exemption  from 
registration.'"  In  the  1998  release,  we 
concluded  that  a  posting  of  offering 
materials  on  a  web  site  was  not 
necessarily  offering  activity  in  the 
United  States,  even  though  the  web  site 
is  accessible  by  investors  in  the  Uruted 
States.  This  conclusion  was  premised 
on  the  implementation  of  measures  both 
to  prevent  the  targeting  of  U.S.  investors 
and  to  prevent  actual  sales  to  persons  in 
the  United  States  or  to  U.S.  persons  in 
the  offshore  offer.  A  web  site  that  is  - 
accessible  in  the  United  States  cannot 
be  used  to  entice  U.S.  investors  to 
participate  in  the  offering  offshore. 
Accordingly,  reliance  on  Regulation  S  to 
allow  participation  by  U.S.  persons 
offshore  would  not  be  appropriate  with 
respect  to  tender  or  exchange  offers 
posted  on  an  unrestricted  web  site. 

Business  combinations  present 
different  issues  from  tender  or  exchange 
offers  because  participation  bv  U.S. 
holders  is  not  voluntary  In  order  to 
attempt  to  avoid  U.S.  jurisdiction, 
offerors  often  do  not  provide  U.S. 
investors  an  opportunity  to  vote  on  the 
transaction.  It  is  neither  practicable  nor 
desirable  to  treat  U.S.  holders 
differently  from  other  security  holders 
when  their  company  is  merged  out  of 
existence.  No  special  precautions 
should  be  taken  to  prevent  U.S.  holders 
from  receiving  the  merger  consideration 
m  a  business  combination  involving  a 


foreign  company  merely  because  the 
proxy  statement/prospectus  was  posted 
on  a  web  site  available  in  the  United 
States. 

3.  U.S.  Exempt  Component 

The  1998  Internet  Release  recognized 
that  a  simultaneous  private  offering  in 
the  United  States  could  accompany  the 
offshore  Internet  offering.''^  In  that  case, 
special  precautions  must  be  instituted  to 
assure  that  the  Internet  offering  is  not 
used  as  a  general  solicitation  to  find 
qualified  investors  in  the  private 
offering.  A  general  sohcitation  for 
participants  in  a  private  offering  is 
inconsistent  with  the  requirements  of 
section  4(2)  of  the  Securities  Act  ^^  as 
well  as  Regulation  D.'*^  Likewise,  to  the 
extent  an  offeror  conducting  an  offshore 
exchange  offer  or  rights  offering  on  the 
Internet  wishes  to  extend  that  offer  to 
persons  in  the  United  States  on  a  private 
offering  basis,  means  must  be  in  place 
to  provide  reasonable  assurance  that  the 
web  site  is  not  used  to  solicit  U.S. 
investors  for  the  private  U.S.  offering. 
Measures  to  assure  that  the  U.S. 
participants  did  not  learn  about  the 
offering  from  the  web  site  could 
include: 

•  Not  placing  U.S.  investors  that 
respond  to  the  offshore  Internet  offering 
in  the  U.S.  private  offering; 

•  Extending  the  U.S.  offer  only  to 
U.S.  investors  who  were  solicited 
before,  or  independently  from,  the 
posting  of  ofttnng  materials  on  the 
Internet; 

•  Using  separate  contact  persons  for 
the  Internet  solicitation  from  that  for  the 
U.S.  offering;  and 

•  Not  referring  to  the  private  U.S. 
offering  in  the  web  site  materials,  except 
to  the  extent  maadated  by  foreign  law. 

These  measures  are  not  exclusive. 
Other  procedures  that  suffice  to  guard 
against  sales  to  persons  in  the  United 
States  or  to  U.S.  persons  also  can  be 
used  to  demonstrate  that  the  web  site  is 
not  used  to  solicit  U.S.  investors  for  the 
private  U.S.  offering. 

4.  Domestic  Issuers 

In  the  1998  Internet  release,  we 
expressed  special  concerns  with  U.S. 
companies'  use  of  the  Internet  to 
conduct  a  purportedly  offshore  Internet 
offer.  We  stated  that  a  domestic 
company  could  not  use  a  web  site  to 
disseminate  the  offering  materials, 
unless  access  to  that  site  was  limited  to 
non-U. S.  persons.  This  position  was 
based  on  the  potential  for  abuse  when 
a  U.S.  company  purports  to  rely  on 


"  Exchange  offers  for  securities  subject  to  section 
14(d)  of  the  Exchange  Act  could  not  be  made  in  the 
United  States  on  a  private  offering  basis,  consistent 
with  the  all-holders  provisions  of  Rule  14d-10. 


"  See  note  90  supra,  at  Section  IV.  A. 2. 

"15U.S.C.  77d. 

"  17  CFR  230.501  through  17  CFR  230.500. 


61396      Federal  Register  '  Vol    64,  No.  217 /Wednesday,  November  10,  1999/Rules  and  Regulations 


Regulation  S  to  conduct  an  offering  of 
its  securities  solely  offshore,  and  on  our 
approach  under  Regulation  S  to  put 
iiffshnre  unresJistered  offerings  by 
iloniestic  rompanics  on  the  same 
regulatory  footing  as  private  placements. 

In  light  of  the  exemptive  relief 
.idopted  todav.  we  believe  that  there 
will  be  very  limited  circumstances 
where  a  U.S.  bidder  would  have  a 
reason  to  exclude  U.S.  holders  of  the 
foreign  subject  company  from  an 
■xchange  or  tender  offer  for  that 
t  nmpany.  At  a  minimum,  any  U.S. 
offeror  purporting  to  extend  an  Internet 
tender  or  exchange  offer  solely  to  non- 
L'.S  investors  should  likewise  limit 
access  to  the  web  site  to  non-U.S. 
persons 

III.  Paperwork  Reduction  Act 

Our  staff  submitted  the  amendments 
as  pr(jposed  to  the  Offii:e  of 
Management  and  Budget  ("0MB")  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(  ■PRA")."'  The  title  to  the  affected 
information  collection  is  "Form  CB" 
and  revised  "Form  F-X".  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  it 
displavs  a  currently  valid  control 
number.  This  c:ollection  of  information 
has  been  assigned  0MB  C'ontrol  Nos. 
3235-0518  and  3235-0379. 

The  rules  and  rule  amendments 
exempt  from  the  tender  offer  and 
registration  rjlos  cross-border  tender 
offers,  exchange  offers,  rights  offerings 
ind  business  combinations  when  U.S. 
iiwnership  of  the  foreign  private  issuer 
IS  not  signific:ant.  The  purpose  of  these 
exemptions  is  to  facilitate  the  ability  of 
offerors  to  include  U.S.  security  holders 
of  foreign  private  issuers  in  these  types 
nf  transactions.  The  rules  and  rule 
amendments  are  intended  to  reduce  the 
regulations  applicable  to  some  cross- 
border  transactions  and  therefore  are 
expected  to  reduce  the  existing 
collection  of  information  requirements. 
The  amendments  will  eliminate  certain 
existing  reporting  requirements  for 
entities  conducting  an  exempt  tender  or 
exchange  offer.  Specifically,  in  a  tender 
offer  that  qualifies  under  the  Tier  1 
exemption,  the  acquiror  will  not  need  to 
comply  with  Schedule  TO.  Further,  in 
an  exc:hange  offer,  business  combination 
or  rights  offer  for  foreign  private  issuers' 
securities,  when  U.S.  security  holders 
hold  10  percent  or  less  of  the  subject 
securities,  an  acquiror  will  not  need  to 
file  a  registration  statement  registering 
the  securities  being  issued. 


M4U.S.C.  3501  etaeq. 


Rules  13e-4(h)(8)(iii)(B)  and  14d- 
l(c){3)(i)  require  bidders  to  disseminate 
any  informational  documents  to  U.S. 
holders  in  English.  This  may  require 
some  bidders  to  translate  documents. 
We  estimate  that  it  costs  approximately 
$.30  per  word  to  translate  an 
information  document  into  English. 
However,  we  cannot  estimate  with 
certainty  how  many  information 
documents  will  be  filed,  how  many  will 
need  to  be  translated  into  English,  or 
how  long  such  documents  will  be. 

Rules  801(a)(4)(i)  and  802(a)(3)(i) 
under  the  Securities  Act  and  Rules  1 3e- 
4(h)(8)(iiiKA),  14d-l(c)(3)(iii)  under  the 
Exchange  Act  require  that  an  entity 
conducting  an  exempt  tender  or  rights 
offer  in  cormection  with  a  cross-border 
transaction  pursuant  to  the  exemptions 
submit  Form  CB.  Similarly,  revised  Rule 
14d-9  requires  that  the  company  that  is 
the  subject  of  an  exempt  third  party 
tender  offer,  or  any  officer,  director  or 
other  person  who  otherwise  would  have 
an  obligation  to  file  Schedule  14D-9. 
will  be  exempt  from  such  obligation  if 
such  person  submits  Form  CB.  The 
collection  of  information  will  be 
necessary  so  that  we  can  determine 
whether  the  transaction  meets  the 
eligibility  requirements  of  the 
exemptive  rules.  We  also  have  to  collect 
information  to  assure  that  information 
about  the  transaction  will  be  publicly 
available.  Security  holders  will  thus 
have  the  opportunity  to  make  informed 
investment  decisions,  particularly  since 
the  transactions  relate  to  potential 
changes  in  control. 

Form  CB  is  a  cover  sheet  that 
incorporates  the  offering  documents 
sent  to  security  holders  pursuant  to  the 
requirements  of  the  country  in  which 
the  issuer  is  incorporated.  Form  CB  also 
requires  disclosure  of  the  identity  of  the 
entity  conducting  the  tender  or  rights 
offer.  Form  CB  must  be  submitted  to  the 
Commission  on  the  business  day 
following  the  date  the  offering 
documents  are  published  or 
disseminated  to  security  holders  in  the 
home  jurisdiction. 

Form  CB  also  requires  that  a  non-U.S. 
entity  must  file  a  consent  to  service  of 
process  on  Form  F-X.  Form  F-X  is  used 
by  certain  non-U.S.  entities  to  appoint 
an  agent  for  service  of  process  in  the 
United  States.  The  revisions  to  Form  F- 
X  add  non-U.S.  entities  submitting  a 
Form  CB  to  the  list  of  entities  currently 
required  to  file  Form  F-X.  This 
collection  of  information  is  necessary  to 
provide  investors  with  information 
concerning  the  U.S.  person  designated 
as  agent  for  service  of  process. 

For  the  tender  and  exchange  offer 
exemptions,  domestic  and  foreign 
entities  wishing  to  engage  in  cross- 


border  transactions  or  that  are  the  target 
of  a  tender  offer  will  likely  be  the 
respondents  to  the  collection  of 
information  requirement.  With  respect 
to  rights  offerings,  the  likely 
respondents  will  be  foreign  private 
issuers  conducting  rights  offerings.  We 
have  no  data  to  help  us  determine  how 
many  entities  will  actually  rely  on  the 
exemptions,  because  reliance  on  the 
exemptions  is  voluntary.  As  noted  in 
the  proposed  release,  we  estimated  that 
824  Forms  CB  will  be  filed  each  year 
under  the  rules  adopted  today,  VVe 
estimate  that  it  will  impose  an  estimated 
burden  of  2  hours  for  a  total  burden  of 
1648  hours.  We  estimate  that  half  of  the 
entities  submitting  Form  CB  will  be 
foreign  entities  that  will  be  required  to 
file  Forms  F-X  (412)  each  year  under 
the  adopted  rules.  Form  F-X  currently 
is  estimated  tn  impose  an  estimated 
burden  of  2  hours  for  a  total  burden  of 
824  hours. 

The  changes  that  have  been  made  to 
the  proposed  rules  do  not  affect  our 
estimate  of  the  number  of  entities  that 
will  file  a  Form  CB  for  tender  offers  in 
reliance  on  the  Tier  1  exemption  or 
pursuant  to  an  exemption  from 
registration  under  Rules  801  and  802. 
Rules  801  and  802  use  a  ten  percent 
threshold  for  U.S.  ownership  rather  than 
the  five  percent  threshold  that  was 
originally  proposed.  We  also  have 
excluded  securities  held  by  10%  U.S. 
holders  and  bidders  from  the 
calculation  of  U.S.  ownership.  We 
believe  that  any  increase  in  the  number 
of  entities  that  will  file  a  Form  CB 
pursuant  to  Rules  801  and  802  because 
of  these  changes  will  be  offset  at  least 
partially  by  the  change  in  the  method  of 
calculation  of  U.S.  ownership,  which 
requires  offerors  to  "look  through"  the 
record  ownership  of  brokers,  dealers, 
banks  or  nominees  holding  securities  for 
the  accounts  of  their  customers. 

Neither  we  nor  OMB  received  any 
comments  in  response  to  our  request  for 
comment  regarding  the  information 
collection  obligation. 

IV.  Cost-Benefit  Analysis 

U.S.  residents  holding  securities  in 
foreign  private  issuers  are  often 
excluded  from  tender  offers  and  rights 
offerings  for  the  foreign  private  issuers' 
securities  because  of  conflicts  between 
U.S.  and  foreign  regulation  of  these 
offers.  As  a  result.  U.S.  security  holders 
of  foreign  private  issuers  are  unable  to 
benefit  fully  from  any  premium  offered 
in  a  tender  offer  or  are  unable  to 
purchase  additional  securities  at  a 
discount  in  a  rights  offering. 

The  rules  and  rule  amendments 
adopted  today  exempt  cross-border 
tender  offers  from  the  tender  offer  rules 
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{the  "Tier  I  exemption")  and  exchange 
offers,  rights  offerings  and  business 
combinations  from  Securities  Act 
registration  requirements  when  U.S. 
security  holders  hold  10  percent  or  less 
of  the  subject  securities.  When  the  U.S. 
ownership  in  the  foreign  private  issuer 
does  not  exceed  40  percent,  the 
proposal  also  includes  exemptions  from 
certain  of  the  tender  offer  rules  (the 
"Tier  II  exemption"). 

The  purpose  of  these  exemptions  is  to 
facilitate  U.S.  security  holder 
participation  in  these  types  of 
transactions  by  removing  regulator\' 
barriers.  The  rules  and  rule  amendments 
are  intended  to  reduce  the  tender  offer 
and  registration  requirements  for  cross- 
border  transactions.  We  expect  the 
exemptions  to  reduce  the  costs  and 
burdens  of  extending  these  types  of 
offers  to  U.S.  security  holders.  U.S. 
security  holders  of  foreign  private 
issuers  will  benefit  bv  being  able  to 
participate  in  these  tvpes  of 
transactions.  The  consideration  paid  in 
a  tender  or  exchange  offer,  merger  or 
similar  transaction  typicallv  reflects  a 
premium  to  tendering  securitv 
holders. "f"  U.S.  security  holders  who  are 
excluded  from  tender  or  exchange  offers 
may  be  subjected  to  a  risk  that  the 
consideration  they  may  receive  in  a 
back-end  merger  or  business 
combination  may  not  be  equivalent  to 
the  consideration  being  paid  in  the 
tender  or  exchange  offer  In  addition, 
the  market  for  the  securities  that  are  the 
subject  of  the  tender  or  exchange  offer 
may  not  be  liquid  enough  to  peniiil 
investors  to  buy  or  sell  securities  at 
comparable  prices.  In  rights  offerings, 
U.S.  security  holders  who  are  excluded 
from  participation  lack  the  opportunity 
to  purchase  the  issuer's  securities  at  a 
discount.'""  The  commenters  agreed  that 
the  rules  would  ser\'e  to  facilitate  U.S. 
investor  participation  in  these 
transactions. 

Entities  relying  on  the  Tier  I 
exemption  will  benefit  from  the  rules 
because  they  will  not  need  to  compiv 
with  the  procedural  and  filing 
requirements  of  the  tender  offer  rules. 
Specifically,  an  acquiror  will  not  need 


"''  Of  thp  403  tender  offers  for  foreign  companies 
by  foreign  bidders  recorded  by  Securities  Data 
Corporation  in  1998,  Securities  Data  Corporation 
reports  an  average  premium  of  over  42%  for  215 
transactions,  measured  from  four  weeks  prior  to  the 
first  bid.  If  the  premium  is  measured  from  the  price 
one  dav  before  the  bid,  the  average  premium  drops 
to  38%. 

For  the  period  1971  to  1991.  tho  average 
historical  merger  premium  was  over  23%  as 
reported  in  G  W  Schwert,    Markup  Pricing  in 
Mergers  and  ,^cquisitions."  loumol  of  Financial 
Economics.  4J  (1996).  The  premium  is  measured 
from  four  weeks  prior  to  the  first  bid.  Excluding  this 
period,  the  premium  remains  over  10%. 

«'  Supra  note  54. 


to  file  Schedule  Tf)  In  lieu  of  these 
forms,  an  acquiror  will  submit  to  the 
Commission  Form  CB,  which  is 
significantly  less  burdensome.''^  Also,  a 
non-U. S.  acquiror  will  file  a  Form  F-X 
contemporaneously  with  the  Form  CB  to 
appoint  an  agent  for  service  of  process 
in  the  United  States.  A  number  of 
commenters  argued  that  Forms  CB  and 
F-X  will  be  too  burdensome  and  will 
discourage  offerors  from  relying  on  the 
exemptions.  We  believe,  however,  that 
'■our  interest  in  monitoring  the 
availability  of  the  exemptions  and 
ensuring  that  U.S.  security  holders  have 
access  to  these  documents  through  their 
public  availability  justify  the  minimal 
burdens  of  preparing  these  forms  or  any 
increased  risk  of  suit  from  making 
ser\'ice  of  process  and  assertion  of  U.S. 
jurisdiction  marginally  easier. 

In  response  to  comments,  the  rules  we 
adopt  today  permit  offerors  relying  on 
the  Tier  I  exemption  to  offer  only  cash 
to  U,S.  holders,  even  if  securities  are 
offered  to  foreign  investors.  Offerors 
offering  a  cash-only  alternative  to  U.S. 
security  holders,  however,  must  obtain 
an  opinion  from  an  independent  third 
party  stating  that  the  cash  being  offered 
to  U.S.  security  holders  is  substantially 
equivalent  to  the  value  of  the  securities 
being  offered  to  foreign  security  holders, 
unless  the  offeror's  securities  are 
"margin  securities"  within  the  meaning 
of  Regulation  T.  In  the  latter  case,  the 
offeror  need  only  provide  information 
on  recent  trading  prices  of  the  offeror's 
securities  in  lieu  of  an  opinion. 

Similarly,  entities  relying  on  Rules 
801  or  802  in  connection  with  a  rights 
offer  or  exchange  offer  will  benefit  from 
the  rules  because  they  will  not  need  to 
comply  with  the  Securities  Act 
registration  requirements.  Specifically. 
an  issuer  will  not  need  to  file  the 
registration  forms,  including  Forms  S-1, 
S-2.  S-3,  S-4,  F-1.  F-2,  F-3  and  F-4. 
Instead  of  these  forms,  an  issuer  will 
submit  Form  CB  and,  if  the  issuer  is  a 
non-U. S.  entity,  file  Form  F-X.  which  as 
discussed  above  are  significantlv  less 
burdensome. 

We  estimate  that  Form  CB  and  Form 
F-X  will  take  substantially  less  time  to 
prepare  than  Schedule  TO  or  a 
registration  statement.'"''  In  addition,  we 


^»  See  Section  11. A. 2.  supra  for  a  description  of 
the  Form  CB.  See  note  99,  infra,  for  information 
regarding  the  estimated  burden  associated  with 
Form  CB  as  compared  to  the  current  reporting 
requirements. 

9' For  purposes  of  the  Paperwork  Reduction  Act. 
we  estimate  that  Forms  CB  and  F-X  will  impose  an 
estimated  burden  of  two  hours  per  Form.  This 
contrasts  with  Schedule  TO  which  has  an  estimated 
burden  of  586  hours  per  form,  and  Forms  S-1.  S- 
2,  S-3,  S-4,  F-1,  F-2,  F-3  and  F-4  which  have  an 
estimated  burden  of  1,239,  470,  397,  1,233,  1.868, 
1,397, 166,  and  1,306  hours  per  form,  respectively. 


believe  it  takes  a  lesser  degree  of 
professional  skill,  including  that  of 
securities  lawyers  and  accountants,  to 
prepare  a  Form  CB  and  Form  F-X  than 
to  prepare  a  Schedule  TO  or  a 
registration  statement.  In  some  cases, 
the  professional  skills  required  will 
include  the  ability  to  translate  from  a 
foreign  language  into  English. 

Entities  relying  on  the  Tier  I  and  Tier 
II  exemptions  will  also  benefit  from  the 
proposals  because  they  will  not  need  to 
comply  with  all  of  the  procedural 
requirements  of  the  tender  offer  rules. '"o 
For  example,  in  the  Tier  I  exemption,  an 
acquiror  will  be  exempt  from  all  of  the 
procedural  requirements  of  the  U.S. 
tender  offer  rules,  including  those 
relating  to  the  duration  of  the  offer  and 
withdrawal  rights. 

In  the  Tier  D  exemption,  an  acquiror 
will  receive  limited  relief  from  the 
Commission's  tender  offer  rules.  The 
Tier  II  exemption  provides  relief  from 
the  U.S.  tender  offer  rules  that  are 
common  impediments  to  extending 
offers  to  U.S.  security  holders.  However, 
an  acquiror  relying  on  the  Tier  II 
exemption  will  have  to  comply  with  the 
remaining  tender  offer  provisions.  These 
provisions  include,  among  others,  the 
following:  (1)  Keeping  the  offer  open  20 
business  days;  (2)  filing  a  Schedule  TO: 
(3)  disseminating  the  offering 
documents:  and  (4)  offering  withdrawal 
rights.  Although  compliance  with  these 
requirements  may  impose  costs  to  cross- 
border  tender  offers,  compliance  will 
still  be  less  biu-densome  than  satisfying 
all  the  U.S.  tender  offer  requirements  or 
applying  to  the  Commission  for 
exemptive  relief. 

The  transfer  restrictions  that  we  adopt 
today  provide  that  to  the  extent  the 
securities  that  are  the  subject  of  an 
exchange  offer,  business  combination  or 
rights  offering  are  "restricted  securities" 
under  Rule  144  in  the  hands  of  the  U.S. 
investor,  then  securities  acquired  by 
that  investor  in  the  transaction  will  be 
"restricted  securities."  The  transfer 
restrictions  are  the  same  as  we  proposed 
with  respect  to  exchange  offers  and 
business  combinations  but  are  less 
restrictive  than  those  proposed  for  rights 
offerings.  We  had  proposed  that 
securities  received  in  a  rights  offering 
pursuant  to  Rule  801  be  restricted 
whether  or  not  the  securities  that  are 
subject  to  the  offering  were  restricted. 
We  are  persuaded  by  the  large  number 


'"o  We  cannot  quantify  the  cost  savings  that  will 
result  from  not  imposing  the  procedural 
requirements  of  the  tender  offer  rules  because  we 
do  not  know  how  many  companies  will  use  the 
exemption  or  how  much  compliance  with  these 
particular  aspects  of  the  tender  offer  rules  from 
which  an  exemption  is  granted  would  cost 
Commenters  did  not  provide  us  with  any  such  data. 
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of  commenters  who  argued  that 
roqiiiring  unaffiliated  U.S.  security 
holders  to  accept  restricted  securities 
when  they  currently  hold  unrestricted 
securities  is  not  necessary  nor  desirable. 

The  rules  we  adopt  today  base  the 
method  of  calculation  of  the  amount  of 
the  subject  securities  held  by  U.S. 
holders  on  the  method  of  calculation 
used  in  Rule  12g3-2(a)  under  die 
Exchange  AcA.  That  method  more 
closely  reflects  the  beneficial  ownership 
of  the  issuer's  securities.  Rule  12g3-2(a) 
requires  the  offeror  to  "look  through" 
the  record  ownership  of  brokers, 
dealers,  banks  or  nominees  holding 
securities  for  the  accounts  of  their 
customers  to  determine  the  residency  of 
those  customers.  Offerors  also  must  take 
into  account  information  regarding  U.S. 
ownership  derived  from  beneficial 
ownership  reports  that  are  provided  to 
the  issuer  or  filed  publicly,  whether  in 
the  United  States  or  other  countries,  as 
well  as  information  that  otherwise  is 
provided  to  the  issuer  or  offeror. 

Several  commenters  on  the  proposed 
release  and  the  international  disclosure 
standards  proposing  release  suggested 
that  using  a  beneficial  ownership  test 
would  create  a  substantial  burden  for 
( ompanies  that  trade  in  many  different 
markets,  and  that  widely-held 
companies  would  have  to  invest 
significant  effort  and  expense  in 
determining  beneficial  ownership  in 
many  jurisdictions  where  the  likelihood 
of  finding  U.S.  owners  is  small.  In  order 
to  address  these  concerns,  we  have 
liiuiled  the  applicaliuu  of  the  "look 
through  '  provisions  of  Rule  12g3-2(a) 
to  voting  securities  held  of  record  (1)  in 
the  United  States.  (2)  in  the  issuer's 
home  jurisdiction,  and  (3)  in  the 
pnmarv  trading  market  for  the  issuer's 
securities  if  different  from  the  issuer's 
home  jurisdiction.  These  jurisdictions 
should  cover  most  of  the  trading  volume 
for  the  issuer's  securities,  and  searches 
in  thf'se  jurisdictions  are  likely  to  yield 
the  greatest  number  of  U.S.  beneficial 
owners.  This  modification  to  the  test 
should  reduce  the  burden  on  foreign 
companies  while  still  producing  a 
reasonably  acc:urate  piciture  of  whether 
U.S.  ownership  exceeds  the  specified 
thresholds. 

Some  commenters  pointed  out  that  it 
IS  not  always  possible  for  issuers  to 
obtain  information  about  separate 
customer  accounts,  as  required  by  Rule 
12g3-2(a).  As  noted  in  the  discussion 
above,  we  have  minimized  this  burden. 
In  any  event,  if  after  reasonable  inquiry, 
the  offeror  is  unable  to  obtain 
information  about  the  nominee's 
I  iistomer  accounts,  including  when  the 
nominee's  fees  would  be  unreasonable, 
tht-  offeror  inav  rely  on  a  presumption 


that  the  customer  accounts  are  held  in 
the  nominee's  principal  place  of 
business. 

No  specific  data  was  provided  in 
response  to  the  Commission's  request  in 
the  proposing  release  regarding  the  costs 
and  benefits  associated  with  today's 
amendments.  We  have  anecdotal 
information  regarding  numerous 
transactions  that  have  excluded  U.S. 
security  holders.  The  commenters  also 
agreed  that  these  exclusionary  offers  are 
common  practice.  Because  offerors  do 
not  file  documents  with  the 
Commission  when  U.S.  security  holders 
are  excluded,  we  cannot  calculate  the 
number  of  cross-border  transactions  that 
have  excluded  U.S.  security  holders 
with  certainty.  Further,  if  the 
transaction  is  a  tender  offer  for 
securities  that  are  not  registered  under 
section  12  of  the  Exchange  Act,  and  is 
subject  only  to  Regulation  14E,  there  is 
no  filing  obligation.  Therefore,  we  are 
unable  to  estimate  the  number  of 
entities  that  will  take  advantage  of  the 
exemptions.  While  we  are  unable  to 
determine  how  many  U.S.  security 
holders  will  benefit  from  the  rules  by 
being  able  to  participate  in  cross-border 
tender,  exchange  and  rights  offerings, 
we  believe  that  the  rules  will  benefit 
U.S.  security  holders  by  removing 
regulatory  barriers  to  including  U.S. 
security  holders  in  these  types  of  offers. 
The  commenters  agreed. 

V.  Findings  and  Considerations 

A.  Effect  on  Competition/Exchange  Act 
Section  23(a) 

Section  23(a)  of  the  Exchange  Act  ^o^ 
requires  us.  in  adopting  rules  under  the 
Exchange  Act,  to  consider  the  impact 
any  rule  would  have  on  competition. 
We  cannot  adopt  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  the  public 
interest.  We  did  not  receive  any 
information  on  the  impact  of  increased 
competition  for  capital  for  domestic 
companies  as  a  result  of  an  increase  in 
securities  offered  into  the  United  States 
by  foreign  companies  or  as  to  whether 
the  benefit  to  U.S.  investors  will  offset 
the  cost  of  any  such  increased 
competition  for  capital.  Because  the 
rules  we  adopt  today  are  designed  to 
allow  U.S.  investors  to  participate  in  the 
full  benefits  of  security  ownership  that 
they  are  currently  denied  when  U.S. 
ownership  of  the  foreign  private  issuer 
is  relatively  small,  we  do  not  believe  the 
relative  cost  will  be  large.  Exempting 
foreign  tender,  exchange  and  rights 
offers  from  certain  federal  securities 
laws  may  have  a  competitive  effect  on 


U.S.  issuers,  who  remain  subject  to  all 
federal  securities  laws.  We  believe  these 
effects  are  justified  in  order  to  benefit 
U.S.  shareholders  in  foreign  companies. 
Therefore,  our  view  is  that  any 
anticompetitive  effects  of  the  rules 
adopted  today  for  cross-border  tender 
and  exchange  offers,  business 
combinations  and  rights  offerings  are 
necessary  or  appropriate  in  the  public 
interest. 

B.  Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

Section  2(b) '"'  of  the  Securities  Act 
and  Section  3(f)  ""  of  the  Exchange  Act, 
as  amended  by  the  National  Securities 
Markets  Improvement  Act  of  1996.^"'' 
provide  that  whenever  the  Commission 
is  engaged  in  rulemaking  and  is 
required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  the 
Commission  also  shall  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  action  will  promote 
efficiency,  competition  and  capital 
formation.  For  the  reasons  stated  above, 
we  believe  the  rules  will  facilitate  a 
variety  of  cross-border  transactions, 
thereby  enhancing  the  efficiency  of 
global  competition  for  capital. 

C.  Exemptive  Authority  Findings 

We  find  that  it  is  appropriate,  in  the 
public  interest  and  consistent  with  the 
protection  of  investors,  as  well  as  the 
purposes  fairly  intended  by  the  Trust 
Indenture  Act:  (i)  To  exempt  eligible 
tender  offers  from  certain  provisions  of 
the  Exchange  Act  and  the  rules 
thereunder  relating  to  tender  offers,  as 
described  in  this  release,  (ii)  to  exempt 
eligible  tender  and  exchange  offers, 
business  combinations  and  rights 
offerings  from  the  registration 
provisions  of  the  Securities  Act.  as 
described  in  this  release,  (iii)  to  exempt 
eligible  exchange  offers  or  business 
combinations  from  the  Trust  Indenture 
Act,  as  described  in  this  release,  and  (iv) 
to  amend  the  Commission's  general 
organization  rules  in  order  to  delegate  to 
the  Directors  of  the  Divisions  of 
Corporation  Finance  and  Market 
Regulation  authority  to  exempt  tender 
offers  from  specific  tender  offer 
requirements. 

We  make  these  findings  based  on  the 
reasons  described  in  the  release.  In 
particular,  we  believe  that  U.S.  investors 
will  benefit  by  the  exemptions  because 
they  will  facilitate  the  inclusion  of  U.S. 
investors  in  cross-border  tender  and 


receive  a  pi 
a  tender  or 


""  15  U.S.C.  78w(a). 


'"MS  U.S.C.  77b(b). 
""  15  U.S.C.  78c(f). 

"xPub.  L.  No.  104-290,  section  106.  110  Stat. 
3416  (1996). 


'"5  5  U.S.C.  5! 
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exchange  offers,  business  combinations 
and  rights  offerings.  Our  use  of 
exemptive  authority  will  enable  U.S. 
holders  to  have  the  opportunity  to 
receive  a  premium  for  their  securities  in 
a  tender  or  exchange  offer  and  to 
participate  in  investment  opportunities 
on  an  equal  basis  with  foreign  security 
holders.  Similarly,  tlie  rules  will  enable 
U.S.  security  holders  to  have  the 
opportunity  to  purchase  shares  at  a 
possible  discount  from  market  price  in 
cross-border  rights  offerings.  Moreover, 
investors  will  still  receive  the 
protections  of  the  antifraud  provisions 
of  the  federal  securities  laws. 

D.  Delegated  Authority 

The  Commission  also  finds,  in 
accordance  with  section  553(d)  of  the 
.Administrative  Procedure  Act.^o^  that 
the  delegation  of  exemptive  authority  in 
this  release  relates  to  agency 
organization,  procedure,  or  practice. 
Accordingly,  the  delegation  is  effective 
upon  publication. 

\1.  Summan'  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibilitv 
Analysis  ("FRF.A")  has  been  prepared  in 
accordance  with  5  U.S.C.  604  regarding 
the  rules  being  adopted  todav.  The 
analysis  notes  that  the  adopted  rules  are 
intended  primarily  to  facilitate  tender 
and  rights  offerings  for  securities  of 
foreign  private  issuers  held  by  U.S. 
residents.  The  resulting  reduction  in  the 
expense,  time  and  effort  of  making  such 
offerings  will  benefit  U.S.  security 
holders.  These  persons  normallv  are 
excluded  from  such  offerings.  Entities 
that  wish  to  extend  these  offprs  to  U.S. 
security  holders  also  will  benefit 
because  it  will  be  cheaper  for  them  to 
comply  with  U.S.  securities  laws  and 
easier  to  make  offers  to  U.S.  security 
holders 

The  adopted  rules  are  limited  to 
tender  offers  and  exchange  offers  for  the 
securities  of  foreign  private  issuers.  But 
both  foreign  and  domestic  bidders, 
whatever  their  size,  are  eligible  to  use 
these  exemptions.  Only  foreign  private 
issuers  are  eligible  to  use  the  exemption 
for  rights  offerings.  Small  entities  can 
rely  on  the  adopted  tender  and 
exchange  offer  exemptions  on  the  same 
basis  as  larger  entities,  so  long  as  thev 
meet  the  conditions  for  reiving  on  them 

We  know  of  approximatelv  8.36 
Exchange  Act  reporting  companies  that 
are  not  investment  companies  that 
currently  satisf\-  the  definition  of  "small 
business"  under  Rule  0-10,  There  are 
approximately  320  investment 
companies  that  satisfy  the  "small 


">5  5  U.S.C.  553(d). 


business"  definition.  We  have  no  data  to 
determine  how  many  reporting  or  non- 
reporting  small  businesses  may  actually 
rely  on  the  rules,  or  may  otherwise  be 
affected  by  the  rules.  However,  we 
believe  that  the  rules  will  result  in  a 
substantial  savings  to  entities  (both 
small  and  large)  that  qualifv'  for  the 
exemptions.  Qualifying  entities  under 
the  Tier  I  and  Securities  Act  exemptions 
will  not  have  to  comply  with  the  tender 
offer  and  registration  requirements  of 
the  U.S.  securities  laws. 

The  FRFA  notes  that  the  adopted 
rules  will  eliminate  certain  existing 
reporting  requirements  for  entities 
conducting  an  exempt  tender  or 
exchange  offer.  Specifically,  an  acquiror 
under  Tier  I  will  not  need  to  file 
Schedule  TO.  Further,  in  a  rights  or 
exchange  offer,  an  acquiror  will  not 
need  to  register  the  securities  being 
issued.  In  place  of  these  filing 
obligations,  an  acquiror  relying  on  the 
new  exemptions  will  submit,  rather 
than  file.  Form  CB.  Form  CB  is  merely 
a  cover  sheet  that  incorporates  the 
offering  documents  sent  to  security 
holders  pursuant  to  the  requirements  of 
the  country  in  which  the  issuer  is 
incorporated.  Also,  a  non-U. S.  acquiror 
will  file  a  Form  F-X  contemporaneously 
with  the  Form  CB  to  appoint  an  agent 
for  service  of  process  in  the  United 
States.  We  believe  Form  CB  and  Form 
F-X  are  significantly  less  burdensome  to 
prepare  than  a  Schedule  TO  or  a 
registration  statement. 

As  stated  in  the  analysis,  we 
considered  several  alternatives  to  the 
rules  adopted  today,  including: 

•  The  Commission  considered 
requiring  that  offerors  deliver  rights 
offering  materials  to  U.S.  investors,  even 
if  those  materials  were  only  published 
overseas,  as  proposed.  In  order  to 
encourage  foreign  pri\ate  issuers  to 
include  U.S.  security  holders  in  rights 
offerings,  the  rules  adopted  today 
pro\ide  that  for  both  rights  offerings  and 
exchange  offers,  the  offeror  must 
disseminate  any  informational 
documents  to  U.S.  holders,  in  English, 
on  a  comparable  basis  to  that  provided 
to  security  holders  in  the  offeror's  home 
jurisdiction.  If  the  offeror  disseminates 
by  publication  in  its  home  jurisdiction, 
the  offeror  must  publish  the  information 
in  the  United  States  m  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer.  We  were  persuaded 
by  those  commenters  who  indicated  that 
offerors  will  not  be  inclined  to  avail 
themselves  of  Rules  801  or  802  if 
burdensome  documentation  and 
dissemination  requirements  are 
imposed  by  the  US,  rules.  This  will 
minimize  the  burden  on  offerors  in 


rights  offerings,  including  small 
businesses. 

•  The  Commission  considered 
whether  to  require  a  valuation  opinion 
in  all  cases  where  an  offeror  chooses  to 
offer  U.S.  security  holders  cash  in  lieu 
of  the  securities,  cash  and  other 
consideration  offered  to  non-U.S. 
security  holders  in  reliance  on  the  Tier 

I  exemption.  We  decided  to  only  require 
a  valuation  opinion  where  the  offered 
securities  are  not  "margin  securities" 
within  the  meaning  of  Regulation  T  in 
order  to  minimize  the  burden  on 
offerors,  including  small  businesses. 

•  The  Commission  considered 
whether  to  use  a  beneficial  ownership 
test  in  determining  U.S.  ownership.  In 
reviewing  the  method  of  determining 
U.S.  ownership,  we  were  persuaded  by 
those  commenters  that  suggested  that  a 
beneficial  ownership  test  would  create  a 
substantial  burden  for  companies  that 
trade  in  many  different  markets,  and 
that  widely-held  companies  would  have 
to  invest  significant  effort  and  expense 
in  determining  beneficial  ownership  in 
many  jurisdictions  where  the  likelihood 
of  finding  U.S.  owners  is  small.  In  order 
to  address  these  concerns,  we  limited 
the  application  of  the  "look  through" 
provisions  of  Rule  12g3-2(a)  to  voting 
securities  held  of  record  (1)  in  the 
United  States,  (2)  in  the  issuer's  home 
jurisdiction,  and  (3)  in  the  primary 
trading  market  for  the  issuer's  securities 
if  different  from  the  issuer's  home 
jurisdiction.  This  modification  to  the 
test  should  reduce  the  burden  on 
companies,  including  small  businesses, 
while  still  producing  a  reasonably 
accurate  picture  of  whether  U.S. 
ownership  exceeds  the  specified 
thresholds. 

•  The  Commission  considered 
permitting  registration  of  securities 
issued  in  rights  offering  and  exchange 
offers  to  be  based  on  home  country 
documents.  However,  the  Commission 
determined  not  to  repropose  a  home- 
country  based  registration  system 
because  the  disclosure  and  accounting 
standards  of  foreign  jurisdictions  are  not 
always  consistent  with  the  level  of 
prospectus  disclosure  expected  in  a 
registered  offer  under  the  Securities  Act. 
Further,  a  registration-based  exemption 
would  lead  to  a  periodic  reporting 
obligation  that  small  entities  might  find 
burdensome. 

The  analysis  also  indicates  that  the 
rules  and  forms  being  adopted  today  do 
not  duplica.e  or  conflict  with  any 
existing  federal  rule  provisions. 

We  requesi  -d  but  received  no 
comments  on  he  Initial  Regulatory 
Flexibility  Analysis  prepared  in 
connection  with  the  proposing  release. 
A  copy  of  the  FRFA  may  be  obtained  by 
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contacting  Laura  Badian,  in  the  Office  of 
Mergers  and  Acquisitions.  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  .Street, 
N\V  ,  Washington.  DC.  20549,  at  (202) 
44J-2920 

VII,  Statutor>'  Basis  and  Text  of 
Amendments 

We  are  adopting  these  revisions 
pursuant  to  sections  3(b),  7,  8,  10,  19 
and  28  of  the  Securities  Act.  sections  12, 
n,  14,  23  and  36  of  the  Exchange  Act. 
and  section  304  of  the  Trust  Indenture 
Act. 

List  of  Subjects 

; ,-  CFR  Part  200 

Authority  delegations  (Government 

agencies). 

1  7  CFR  Parts  230,  239.  240,  249  and  260 

Reporting  and  recordlceeping 
requirements.  Securities. 

Final  Rule 

In  accordance  with  the  foregoing,  we 
are  amending  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS:  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

AuJhority:  15  IJ.S.C.  77s.  78d-l.  78d-2. 
78vv.  78//ld).  VSmm,  79t,  77sss.  80a-37,  80b- 
11,  unless  otherwise  noted. 

***** 

2.  By  amending  o  200.30-1  by  adding 
paragraph  (e)(16)  to  read  as  follows; 

§200.30-1     Delegation  of  auttiority  to 
Director  of  Division  of  Corporation  Finance. 


(16)  To  grant  requests  for  exemptions 
from: 

(i)  Tender  offer  provisions  of  sections 
13(e)  and  14ld)(l  j  through  14(d)(7)  of 
the  Act  (15  U.S.C.  78m(e)  and  78n(d)(l) 
through  78n{d)(7)),  Rule  13e-3 
(§240.13e-3  of  this  chapter)  and  Rule 
\3e-4  (§  240.1 3f--4  of  this  chapter). 
Regulation  14D  (§«?  24U.14d-l  through 
240.14d-ll  of  this  chapter)  and 
Schedules  13E-3.  TO.  and  14D-9 
(§§240.13e-100.  240.14d-100  and 
240.14d-101  of  this  chapter) 
thereunder,  pursuant  to  Sections 
14(d)(5).  14(d)(8)(C)  and  36(a)  of  the  Act 
(15  U.S.C.  78n(d)(5).  78(d)(8)(C),  and 
78mm(a));  and 

(ii)  The  tender  offer  provisions  of 
Rules  14e-l.  14e-2  and  14e-5  of 
Regulation  14E  (^§  240.14e-l,  240.14e- 
2  and  240.14e-5  of  this  chapter) 


pursuant  to  section  36(a}  of  the  Act  (15 
U.S.C.  78mm{a)). 

***** 

3.  By  amending  §  200.30-3  by  adding 
paragraph  (a)(68)  to  read  as  follows: 

§  200.30-3     Delegation  of  authority  to 
Director  of  Division  of  Market  Regulation. 


(a)*   *   * 

(68)  Pursuant  to  Section  36(a)  of  the 
Act,  15  U.S.C.  78mm(a)..to  grant 
requests  for  exemptions  from  the  tender 
offer  provisions  of  Rule  14e-l  of 
Regulation  14E  (§  240.14e-l  of  this 
chapter). 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

4.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows; 

Authority:  15  U.S.C.  77b.  77f.  77g.  77h.  77j. 
77r,  77s.  77sss.  78c.  78d,  78/,  78m.  78n.  78o. 
78w,  78//(d).  79t.  80a-8.  80a-24.  80a-28.  80- 
29,  80a-30,  and  80a-37,  unless  otherwise 
noted. 


5.  By  amending  §  230.144  as  follows: 

a.  By  removing  the  word  "and"  at  the 
end  of  paragraph  (a)(3)(iv). 

b.  Removing  the  period  and  adding  in 
its  place  ";"  at  the  end  of  paragraph 
(a)(3)(v),  and 

c.  Adding  paragraphs  (a)(3){vl)  and 
(vii)  to  read  as  follows: 

§230.144    Persons  deemed  not  to  be 
engaged  in  a  di.:tribution  and  therefore  not 
underwriters. 

***** 

(a)*   *   * 

(3)  *   *   * 

(vi)  Securities  acquired  in  a 
transaction  made  under  ^  230.801  to  the 
same  extent  and  proportion  that  the 
secimties  held  by  the  security  holder  of 
the  class  with  respect  to  which  the 
rights  offering  was  made  were  as  of  the 
record  date  for  the  rights  offering 
"restricted  securities"  within  the 
meaning  of  this  paragraph  (a)(3):  and 

(vii)  Securities  acquired  in  a 
transaction  made  under  §  230.802  to  the 
same  extent  and  proportion  that  the 
securities  that  were  tendered  or 
exchanged  in  the  exchange  offer  or 
business  combination  were  "restricted 
securities"  within  the  meaning  of  this 
paragraph  {a)(3). 
***** 

6.  By  adding  §§  230.800  through 
230.802  and  an  undesignated  center 
heading  to  read  as  follows: 


Exemptions  for  Cross-Border  Rights 
Offerings,  Exchange  Offers  and 
Business  Combinations 

General  Notes  to  §§230.800.  230.801  and 
230.802 

1.  Sections  230.801  and  230.802  relate  only 
to  the  applicability  of  the  registration 
provisions  of  the  Act  (15  U.S.C.  77e)  and  not 
to  the  applicability  of  the  anti-fraud,  civil 
liabilitv  or  other  provisions  of  the  federal 
securities  laws. 

2.  The  e.xemptions  provided  by  ^  230.801 
and  §  230.802  are  not  available  for  any 
securities  transaction  or  series  of  transactions 
that  technically  complies  with  §  230.801  and 
§  230.802  but  are  part  of  a  plan  or  scheme  to 
evade  the  registration  provisions  of  the  Act. 

3.  An  i.ssuer  who  relies  on  §  230.801  or  an 
offeror  who  relies  on  §  230.802  must  still 
compiv  with  the  securities  registration  or 
broker-dealer  registration  requirements  of  the 
Securities  Exchange  ,\ct  of  1934  (15  U.S.C. 
78a  et  seq.)  and  any  other  applicable 
provisions  of  the  federal  securities  laws. 

4.  An  issuer  who  relies  on  §  230.801  or  an 
offeror  who  relies  on  §  230.802  must  still 
compiv  with  any  applicable  state  laws 
relating  to  the  offer  and  sale  of  securities. 

5.  .Mtempted  compliance  with  §230.801  or 
§230.802  does  not  ac:t  as  an  exclusive 
election;  an  issuer  making  an  offer  or  sale  of 
securities  in  reliance  on  §  230.801  or 

§  230.802  mav  also  rely  on  any  other 
applicable  exemption  from  the  registration 
requirements  of  the  .^ct. 

6.  Section  230.801  and  §230.802  provide 
pxemptions  only  for  the  issuer  of  the 
securities  and  not  for  any  affiliate  of  that 
issuer  or  for  anv  other  person  for  resales  of 
the  issuer's  securities.  These  sections  provide 
exemptions  onlv  for  the  transaction  in  which 
the  issuer  or  other  person  offers  or  sells  the 
securities,  not  for  the  securities  themselves. 
Securities  acquired  in  a  §230.801  or 

§  230.802  transaction  may  be  resold  in  the 
United  States  only  if  they  are  registered 
under  the  Act  or  an  exemption  from 
registration  is  available. 

7.  Unregistered  offers  and  sales  made 
outside  the  United  States  will  not  affect 
contemporaneous  offers  and  sales  made  in 
compliance  with  §  230,801  or  §  230.802.  A 
transaction  that  complies  with  §230.801  or 
§230.802  will  not  be  integrated  with 
offerings  exempt  under  other  provisions  of 
the  Ad.  even  if  both  transactions  occur  at  the 
same  time. 

8.  Securities  acquired  in  a  rights  offering 
under  §230.801  are  "restricted  securities" 
within  the  meaning  of  §  230.144(a)(3)  to  the 
same  extent  and  proportion  that  the 
securities  held  bv  the  security  holder  as  of 
the  record  date  for  the  rights  offering  were 
restricted  securities.  Likewise,  securities 
acquired  in  an  exchange  offer  or  business 
combination  subject  to  §  230.802  are 
"restricted  securities"  within  the  meaning  of 
§  230.144(a)(3)  to  the  same  extent  and 
proportion  that  the  securities  tendered  or 
exchanged  by  the  security  holder  in  that 
transaction  were  restricted  securities. 

9  Section  230.801  does  not  apply  to  a 
rights  offering  by  an  investment  company 
registered  or  required  to  be  registered  under 
the  Investment  Company  Act  of  1940  (15 
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use.  80a-l  et  seq.],  other  than  a  registered 
closed-end  investment  company.  Section 
230.802  does  not  apply  to  exchange  offers  or 
business  combinations  by  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-l  et  seq.],  other 
than  a  registered  closed-end  investment 
coiTipan\ . 

§  230.800    Definitions  for  §§  230.800, 
230.801  and  230.802. 

The  following  definitions  apply  in 
§§230.800.  230.801  and  230.802.' 

(a)  Business  combination.  Business 
combination  means  a  statutnr\' 
amalgamation,  merger,  arrangement  or 
other  reorganization  requiring  the  vote 
of  security  holders  of  one  or  more  of  the 
participating  companies.  It  also  includes 
a  statutory'  short  form  merger  that  does 
not  require  a  vote  of  security  holders. 

(b)  Equity  security.  Equit}'  security 
means  the  same  as  in  §  240.3all-l  of 
this  chapter,  but  for  purposes  of  this 
section  only  does  not  include: 

(1)  Any  debt  security  that  is 
convertible  into  an  equity  security,  with 
or  without  consideration; 

(2)  Any  debt  security  that  includes  a 
warrant  or  right  to  subscribe  to  or 
purchase  an  equity  security; 

(3)  Any  such  warrant  or  right;  or 

(4)  Any  put,  call,  straddle,  or  other 
option  or  privilege  that  gives  the  holder 
the  option  of  buying  or  selling  a  security 
but  does  not  require  the  holder  to  do  so. 

(c)  E.xchangp  offer.  Exchange  offer 
means  a  tender  offer  in  which  securities 
are  issued  as  consideration. 

(d)  Foreign  private  issuer.  Foreign 
private  issuer  means  the  same  as  in 
§  230.405  of  Regulation  C. 

(e)  Foreign  subject  company.  Foreign 
subject  company  means  any  foreign 
private  issuer  whose  securities  are  the 
subject  of  the  exchange  offer  or  business 
combination, 

(f)  Home  jurisdiction.  Home 
jurisdiction  means  both  the  jurisdiction 
of  the  foreign  subject  company's  (or  in 
the  case  of  a  rights  offering,  the  foreign 
private  issuer's]  incorporation, 
organization  or  chartering  and  the 
principal  foreign  market  where  the 
foreign  subjec:t  company's  (or  in  the  case 
of  a  rights  offering,  the  issuer's) 
securities  are  listed  or  quoted. 

(g)  Rights  offering.  Rights  offering 
means  offers  and  sales  for  cash  of  equitv 
securities  where: 

(1)  The  issuer  grants  the  existing 
security  holders  of  a  particular  class  of 
equity  securities  (including  holders  of 
depositary  receipts  evidencing  those 
securities)  the  right  to  purchase  or 
subscribe  for  additional  securities  of 
that  class;  and 

(2)  The  number  of  additional  shares 
an  existing  security  holder  may 


purchase  initially  is  in  proportion  to  the 
number  of  securities  he  or  she  holds  of 
record  on  the  record  date  for  the  rights 
offering.  If  an  existing  securit\-  holder 
holds  depositary  receipts,  the 
proportion  must  be  calculated  as  if  the 
underlying  securities  were  held  directly. 
(h)  U.S.  holder.  U.S.  holder  means  any 
security  holder  resident  in  the  United 
States.  To  determine  the  percentage  of 
outstanding  securities  held  by  U.S. 
holders: 

(1)  Calculate  percentage  of 
outstanding  securities  held  by  U.S. 
holders  as  of  the  record  date  for  a  rights 
offering,  or  30  days  before  the 
commencement  of  an  exchange  offer  or 
the  solicitation  for  a  business 
combination. 

(2)  Include  securities  underlying 
American  Depositary-  Shares  convertible 
or  exchangeable  into  the  securities  that 
are  the  subject  of  the  tender  offer  when 
calculating  the  number  of  subject 
securities  outstanding,  as  well  as  the 
number  held  by  U.S.  holders.  Exclude 
from  the  calculations  other  types  of 
securities  that  are  convertible  or 
exchangeable  into  the  securities  that  are 
the  subject  of  the  exchange  offer, 
business  combination  or  rights  offering, 
such  as  warrants,  options  and 
convertible  securities.  Exclude  from 
those  calculations  securities  held  by 
persons  who  hold  more  than  10  percent 
of  the  subject  securities  in  an  exchange 
offer,  business  combination  or  rights 
offering,  or  that  are  held  by  the  offeror 
in  an  exchange  offer  or  business 
combination; 

(3)  Use  the  method  of  calculating 
record  ownership  in  Rule  12g3-2(a) 
under  the  Exchange  Act  (§  240.12g3- 
2(a)  of  this  chapter),  except  that  your 
inquiry  as  to  the  amount  of  securities 
represented  by  accounts  of  customers 
resident  in  the  United  States  may  be 
limited  to  brokers,  dealers,  banks  and 
other  nominees  located  in  the  United 
States,  the  subject  companx's 
jurisdiction  of  incorporation  or  that  of 
each  participant  in  a  business 
combination,  and  the  jurisdiction  that  is 
the  primary  trading  market  for  the 
subject  securities,  if  different  from  the 
subject  company's  jurisdiction  of 
incorporation; 

(4)  If.  after  reasonable  inquiry,  you  aje 
unable  to  obtain  information  about  the 
amount  of  securities  represented  by 
accounts  of  customers  resident  in  the 
United  States,  you  may  assume,  for 
purposes  of  this  provision,  that  the 
customers  are  residents  of  the 
jurisdiction  in  which  the  nominee  has 
its  principal  place  of  business. 

(5)  Count  securities  as  owned  by  U.S. 
holders  when  publicly  filed  reports  of 
beneficial  ownership  or  information  that 


is  otherwise  provided  to  you  indicates 
that  the  securities  are  held  by  U.S. 
residents. 

(i)  United  States.  United  States  means 
the  United  States  of  America,  its 
territories  and  possessions,  any  State  of 
the  United  States,  and  the  District  of 
Columbia. 

§230.801     Exemption  In  connection  with  a 
rights  ottering. 

A  rights  offering  is  exempt  from  the 
provisions  of  Section  5  of  the  Act  (15 
U.S.C.  77e),  so  long  as  the  following 
conditions  are  satisfied: 

(a)  Conditions. — (1)  Eligibility  of 
issuer.  The  issuer  is  a  foreign  private 
issuer  on  the  date  the  securities  are  first 
offered  to  U.S.  holders. 

(2)  Limitation  on  U.S.  ownership.  U.S. 
holders  hold  no  more  than  10  percent  of 
the  outstanding  class  of  securities  that  is 
the  subject  of  the  rights  offering  (as 
determined  under  the  definition  of 
"U.S.  holder"  in  §  230.800(h)). 

(3)  Equal  treatment.  The  issuer 
permits  U.S.  holders  to  participate  in 
the  rights  offering  on  terms  at  least  as 
favorable  as  those  offered  the  other 
holders  of  the  securities  that  are  the 
subject  of  the  offer.  The  issuer  need  not, 
however,  extend  the  rights  offering  to 
security  holders  in  those  states  or 
jurisdictions  that  require  registration  or 
qualification. 

(4)  Informational  documents,  (i)  If  the 
issuer  publishes  or  otherwise 
disseminates  an  informational 
document  to  the  holders  of  the 
securities  in  connection  with  the  rights 
offering,  the  issuer  must  furnish  that 
informational  document,  including  any 
amendments  thereto,  in  English,  to  the 
Commission  on  Form  CB  (§  239.800  of 
this  chapter)  by  the  first  business  day 
after  publication  or  dissemination.  If  the 
issuer  is  a  foreign  company,  it  must  also 
file  a  Form  F-X  (§  239.42  of  this 
chapter)  with  the  Commission  at  the 
same  time  as  the  submission  of  Form  CB 
to  appoint  an  agent  for  service  in  the 
United  States. 

(ii)  The  issuer  must  disseminate  any 
informational  document  to  U.S.  holders, 
including  any  amendments  thereto,  in 
English,  on  a  comparable  basis  to  that 
provided  to  security  holders  in  the 
home  jurisdiction. 

(iii)  If  the  issuer  disseminates  by 
publication  in  its  home  jurisdiction,  the 
issuer  must  publish  the  information  in 
the  United  States  in  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer. 

(5)  Eligibility  of  securities.  The 
securities  offered  in  the  rights  offering 
are  equity  securities  of  the  same  class  as 
the  securities  held  by  the  offerees  in  the 
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United  States  directly  or  through 
American  Depositan,'  Receipts. 

(6)  Limitation  on  transferability  of 
rights.  The  terms  of  the  rights  prohibit 
transfers  of  the  rights  by  U.S.  holders 
except  in  accordance  with  Regulation  S 
(§230.901  through  §230.905). 

(b)  Legends  The  following  legend  or 
an  equivalent  statement  in  clear,  plain 
language,  to  the  extent  applicable, 
appears  on  the  cover  page  or  other 
prominent  portion  of  any  informational 
document  the  issuer  disseminates  to 
U.S.  holders: 

This  rights  offering  is  made  for  the 
securities  of  a  foreign  company.  The  offer  is 
subject  to  the  disclosure  requirements  of  a 
foreign  country  that  are  different  from  those 
of  the  United  States.  Financial  statements 
included  in  the  document,  if  any,  have  been 
prepared  in  accordance  with  foreign 
accounting  standards  that  may  not  be 
comparable  to  the  financial  statements  of 
United  States  companies. 

It  may  be  difficult  for  you  to  enforce  your 
rights  and  any  claim  you  may  have  arising 
under  the  federal  securities  laws,  since  the 
issuer  is  located  in  a  foreign  country,  and 
some  or  al!  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country.  You  may 
not  be  able  to  sue  the  foreign  company  or  its 
officers  or  directors  in  a  foreign  court  for 
violations  of  the  U.S.  securities  laws.  It  may 
be  difficult  to  compel  a  foreign  company  and 
its  affiliates  to  subject  themselves  to  a  U.S. 
court's  judgment. 

§  230.802    Exemption  for  offerings  in 
connection  with  an  exchange  offer  or 
business  combination  for  the  securities  of 
foreign  private  Issuers. 

Offers  and  sales  in  any  exchange  offer 
for  a  class  of  securities  of  a  foreign 
private  issuer,  or  \n  any  exchange  of 
securities  for  the  securities  of  a  foreign 
private  issuer  in  any  business 
combination,  are  exempt  from  the 
provisions  of  section  5  of  the  Act  (15 
U.S.C.  77el,  if  they  satisf}-  the  following 
conditions: 

(a)  Conditions  to  he  met. — (1) 
Limitation  on  I'.S.  ownership.  Except  in 
the  case  of  an  exchange  offer  or  business 
combination  that  is  commenced  during 
the  pendencv  of  a  prior  exchange  offer 
or  business  combination  made  in 
reliance  on  this  paragraph.  U.S.  holders 
of  the  foreign  subject  company  must 
hold  no  more  than  10  percent  of  the 
securities  that  are  the  subject  of  the 
exchange  offer  or  business  combination 
(as  determined  under  the  definition  of 
"U.S.  holder"  in  §  230.800(h)).  In  the 
case  of  a  business  combination  in  which 
the  securities  are  to  be  issued  by  a 
successor  registrant,  U.S.  holders  may 
hold  no  more  than  10  percent  of  the 
class  of  securities  of  the  successor 
registrant,  as  if  measured  immediately 
after  completion  of  the  business 
combination. 


(2)  Equal  treatment.  The  issuer  must 
permit  U.S.  holders  to  participate  in  the 
exchange  offer  or  business  combination 
on  terms  at  least  as  favorable  as  those 
offered  any  other  holder  of  the  subject 
securities.  The  issuer,  however,  need 
not  extend  the  offer  to  security  holders 
in  those  states  or  jurisdictions  that 
require  registration  or  qualification. 
exceipt  that  the  issuer  must  offer  the 
same  cash  alternative  to  security  holders 
in  any  such  state  that  it  has  offered  to 
security  holders  in  any  other  state  or 
jurisdiction. 

(3)  Informational  documents,  (i)  If  the 
issuer  publishes  or  otherwise 
disseminates  an  informational 
document  to  the  holders  of  the  subject 
securities  in  connection  with  the 
exchange  offer  or  business  combination, 
the  issuer  must  furnish  that 
informational  documefit,  including  any 
amendments  thereto,  in  English,  to  the 
Commission  on  Form  CB  (§  239.800  of 
this  chapter)  by  the  first  business  day 
after  publication  or  dissemination.  If  the 
bidder  is  a  foreign  company,  it  must 
also  file  a  Form  F-X  (§  239.42  of  this 
chapter)  with  the  Commission  at  the 
same  time  as  the  submission  of  Form  CB 
to  appoint  an  agent  for  service  in  the 
United  States. 

(ii)  The  issuer  must  disseminate  any 
informational  document  to  U.S.  holders. 
including  any  amendments  thereto,  in 
English,  on  a  comparable  basis  to  that 
provided  to  security  holders  in  the 
foreign  subject  company's  home 
jurisdiction. 

(iii)  If  the  issuer  disseminates  by 
publication  in  its  home  jurisdiction,  the 
issuer  must  publish  the  information  in 
the  United  States  in  a  manner 
reasonably  calculated  to  inform  U.S. 
holders  of  the  offer. 

(b)  Legends.  The  following  legend  or 
an  equivalent  statement  in  clear,  plain 
language,  to  the  extent  applicable,  must 
be  included  on  the  cover  page  or  other 
prominent  portion  of  any  informational 
document  the  offeror  publishes  or 
disseminates  to  U.S.  holders: 

This  exchange  offer  or  business 
combination  is  made  for  the  securities  of  a 
foreign  company.  The  offer  is  subject  to 
disclosure  requirements  of  a  foreign  country 
that  are  different  from  those  of  the  United 
States.  Financial  statements  included  in  the 
document,  if  any.  have  been  prepared  in 
accordance  with  foreign  accounting 
standards  that  may  not  be  comparable  to  the 
financial  statements  of  United  States 
companies. 

It  may  be  difficult  for  you  to  enforce  your 
rights  and  any  claim  you  may  have  arising 
under  the  federal  securities  laws,  since  the 
issuer  is  located  in  a  foreign  country,  and 
some  or  all  of  its  officers  and  directors  may 
be  residents  of  a  foreign  country.  You  may 
not  be  able  to  sue  a  foreign  company  or  its 


officers  or  directors  in  a  foreign  court  for 
violations  of  the  U.S.  securities  laws.  It  may 
be  difficult  to  compel  a  foreign  company  and 
its  affiliates  to  subject  themselves  to  a  U.S. 
court's  judgment. 

You  should  be  aware  that  the  issuer  may 
purchase  securities  otherwise  than  under  the 
exchange  offer,  such  as  in  open  market  or 
privately  negotiated  purchases. 

(c)  Presumption  for  certain  offers.  For 
exchange  offers  conducted  by  persons 
other  than  the  issuer  of  the  subject 
securities  or  its  affiliates,  the  issuer  of 
the  subject  securities  will  be  presumed 
to  be  a  foreign  private  issuer  and  U.S. 
holders  will  be  presumed  to  hold  10 
percent  or  less  of  the  outstanding 
subject  securities,  unless: 

(1)  The  exchange  offer  is  made 
pursuant  to  an  agreement  with  the 
issuer  of  the  subject  securities; 

(2)  The  aggregate  trading  volume  of 
the  subject  class  of  securities  on  all 
national  securities  exchanges  in  the 
United  States,  on  the  Nasdaq  market  or 
on  the  OTC  market,  as  reported  to  the  . 
.NASD,  over  the  12 -calendar-month 
period  ending  30  days  before 
commencement  of  the  offer,  exceeds  10 
percent  of  the  worldwide  aggregate 
trading  volume  of  that  class  of  securities 
over  the  same  period; 

(3)  The  most  recent  annual  report  or 
annual  information  filed  or  submitted 
by  the  issuer  with  securities  regulators 
of  the  home  jurisdiction  or  with  the 
Commission  indicates  that  U.S.  holders 
hold  more  than  10  percent  of  the 
outstanding  subject  class  of  securities; 
or 

(4)  The  offeror  knows,  or  has  reason 
to  know,  that  U.S.  ownership  exceeds 
10  percent  of  the  subject  securities. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7,  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U,S,C.  77f.  77g,  77h,  77j,  77s, 
77Z-2,  77SSS,  78c.  78/.  78m,  78n.  78o(d). 
78U-5,  78w(a),  7B//(d),  79e,  79f,  79g.  79j.  79/, 
79m.  79n.  79q.  79t.  80a-8.  80a-24.  80a-29, 
80a-30  and  80a-37,  unless  otherwise  noted. 


8.  By  amending  §  239.42  as  follows: 

a.  By  revising  the  section  heading; 

b.  At  the  end  of  paragraph  (e). 
removing  the  word  "and": 

c.  At  the  end  of  paragraph  (f), 
removing  the  period  and  adding  "; 
and";  and 

d.  By  adding  paragraph  (g). 

The  revisions  to  §  239.42  read  as 
follows: 


§  239.42  Foi 
agent  for  ser 
undertaking  I 
securities  on 
(§§239.38.23 
chapter)  or  re 
periodic  repo 
this  chapter), 
U.S.  person  f 
on  Schedule 
(§§  240.1 3e-1 
103  of  this  ch 
acting  as  tru£ 
registered  on 
chapter).  F-a 
(§239.10  of  th 
Issuer  qualify 
pursuant  to  R 
on  Form  1-A 
registering  S6 
any  non-U. S. 
the  Commissi 
offer,  rights  o 
combination. 


§239.42  (Foi 
8a.  By  ame 
(referenced  i 
General  Insti 
paragraph  (g 
to  read  as  foi 
[Note:  Form 
amendment  w 
Federal  ReguU 

Form  F-X 
General  Instrui 

I .  Fnrm  F-X 
Commission: 

*  *  « 

(g)  by  any  nc 
CB  to  the  Com 
tender  offer.  ri| 
combination. 

*  *         * 

II.  *   *   * 

tr    *    *    * 

(b)  The  use 
or  Form  CB  s 
appoint  a  sue 
process  and  f 
if  the  Filer  di 
Agent  is  unw 
ser\ice  on  be 
until  six  year 
the  effective  ( 
amendment  t 
80  or  Form  C. 
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issuer  may 
an  under  the 
market  or 


§  239.42     Form  F-X.  for  appointment  of 
agent  for  service  of  process  and 
undertaking  for  issuers  registerirvg 
securities  on  Form  F-8,  F-9,  F-10.  or  F-80 
(§§239.38.  239.39,  239.40.  or  239.41  of  this 
chapter)  or  registering  securities  or  tiling 
periodic  reports  on  Form  40-F  (§249  240f  of 
this  chapter),  or  by  any  issuer  or  other  non- 
U.S.  person  filing  tender  offer  documents 
on  Schedule  13E-4F,  14D-1F  or  14D-9F 
(§§  240.1 3e-1 02,  240.146-102  or  240.14d- 
103  of  this  chapter),  by  any  non-U.S.  person 
acting  as  trustee  with  respect  to  securities 
registered  on  Form  F-7  (§239.37  of  this 
chapter).  F-8,  F-9.  F-10,  F-80  or  SB-2 
(§  239.10  of  this  chapter),  or  by  a  Canadian 
issuer  qualifying  an  offering  statement 
pursuant  to  Regulation  A  (§230.251  et  seq.) 
on  Form  1-A  (§239.90  of  this  chapter),  or 
registering  securities  on  Form  SB-2,  or  by 
any  non-U.S.  issuer  providing  Form  CB  to 
the  Commission  in  connection  with  a  tender 
offer,  rights  offering  or  business 
combination. 
*         *         *         *         « 

(g)  By  any  non-U.S.  issuer  providing 
Form  CB  to  the  Commission  in 
connection  with  a  tender  offer,  rights 
offering  or  business  combination, 

§  239.42    (Form  F-X)  [amended] 

8a.  By  amending  Form  F-X 
(referenced  in  §  239  42  of  this  chapter) 
General  Instruction  1  bv  adding 
paragraph  (g)  and  revising  Item  II.F.(b) 
to  read  as  follows: 

[Note:  Form  ¥-X  does  not  and  this 
dmendment  will  not  appear  in  the  Code  of 
Federal  Regulations.] 

Form  F-X 

General  Instructions 

1   Form  F-X  must  be  filed  with  the 
Commission: 
***** 

(g)  by  any  non-U.S.  issuer  providing  Form 
CB  to  the  Commission  in  connection  with  a 
tender  (iffer.  rights  offering  or  business 
combination. 
***** 

II.  *   *   * 

F   *    *    * 

(b)  The  use  of  Form  F-8,  Form  F-80 
or  Form  CB  stipulates  and  agrees  to 
appoint  a  successor  agent  for  service  of 
process  and  file  an  amended  Form  F-X 
if  the  Filer  discharges  the  Agent  or  the 
-Agent  is  unwilling  or  unable  to  accept 
senice  on  behalf  of  the  Filer  at  anv  time 
until  six  years  have  elapsed  following 
the  effective  date  of  the  latest 
amendment  to  such  Form  F-8.  Form  F- 
80nrFormCB; 
•         *         *         »         « 

9.  By  adding  §  239.800  and  Form  CB 
to  read  as  follows: 

§  239.800    Form  CB,  report  of  sales  of 
securities  in  connection  with  an  exchange 
offer  or  a  rights  offering. 

This  Form  is  used  to  report  sales  of 

securities  in  connection  with  a  rights 


offering  in  reliance  upon  §  230.801  of 

this  chapter  and  to  report  sales  of 
securities  in  connection  with  an 
exchange  offer  or  business  combination 
in  reliance  upon  §  230.802  of  this 
chapter. 

Note:  Form  CB  does  not  appear  in  the  Code 
of  Federal  Regulations.  Form  CB  is  attached 
as  Appendix  A. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
~~':,  77Z-2.  77eee,  77ggg.  77nnn.  77sss.  77ttt. 
"H.  .  78d  78f,  78i,  78j,  78i-l,  78k,  78k-l,  78/, 
78rn,  78n.  78o,  78p.  78q,  78s,  78u-5,  78w. 
78x.  78y/(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll, 
unless  otherwise  noted. 
*  •         *         *         * 

11.  By  amending  §240.13e-3  by 
adding  paragraph  (g)(6)  to  read  as 
follows: 

§  240.1 3e-3    Going  private  transactions  by 
certain  issuers  or  their  affiliates. 

***** 

(g)  Exceptions.  *   *   * 
***** 

(6)  Any  tender  offer  or  business 
combination  made  in  compliance  with 
§  230.802  of  this  chapter.  §  240.13e- 
4(h)(8)  or  §  240. 14d-l(c). 

12.  By  amending  §  240.13e-4  as 
follows: 

a.  By  removing  the  word  "or"  at  the 
end  of  paragraph  (h)(7); 

b.  Redesignating  paragraph  (h)(8)  as 
(h)(9):  and  to 

c.  Adding  new  paragraphs  (h)(8)  and 
(i)  to  read  as  follows: 

§240.13e-4     Tender  offers  by  issuers 

*  *  «  «  * 

(h)  *  *  * 

(8)  Cross-border  tender  offers  [Tier  I). 
Any  issuer  tender  offer  (including  any 
exchange  offer)  where  the  issuer  is  a 
foreign  private  issuer  as  defined  in 
§  240.3b-4  if  the  following  conditions 
are  satisfied. 

(i)  Except  in  the  case  of  an  issuer 
tender  offer  which  is  conunenced 
during  the  pendency  of  a  tender  offer 
made  bv  a  third  partv  in  reliance  on 
§  240.14d-l(c).  U.S.  holders  do  not  hold 
more  than  10  percent  of  the  class  of 
securities  sought  in  the  offer  (as 
determined  under  Instruction  2  to 
paragraph  (h)(8)  and  paragraph  (i)  of 
this  section):  and 

(ii)  The  issuer  or  affiliate  must  permit 
U.S.  holders  to  participate  in  the  offer 
on  terms  at  least  as  favorable  as  those 
offered  any  other  holder  of  the  same 


class  of  securities  that  is  the  subject  of 
the  offer;  however: 

(A)  Registered  exchange  offers.  If  the 
issuer  or  affiliate  offers  securities 
registered  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.],  the  issuer 
or  affiliate  need  not  extend  the  offer  to 
security  holders  in  those  states  or 
jurisdictions  that  prohibit  the  offer  or 
sale  of  the  securities  after  the  issuer  or 
affiliate  has  made  a  good  faith  effort  to 
register  or  qualify  the  offer  and  sale  of 
securities  in  that  state  or  jurisdiction, 
except  that  the  issuer  or  affiliate  must 
offer  the  same  cash  alternative  to 
security  holders  in  any  such  state  or 
jurisdiction  that  it  has  offered  to 
security  holders  in  any  other  state  or 
jurisdiction. 

(B)  Exempt  exchange  offers.  If  the 
issuer  or  affiliate  offers  securities 
exempt  from  registration  under 

§  230.802  of  this  chapter,  the  issuer  or 
affiliate  need  not  extend  the  offer  to 
security  holders  in  those  states  or 
jurisdictions  that  require  registration  or 
qualification,  except  that  the  issuer  or 
affiliate  must  offer  the  same  cash 
alternative  to  security  holders  in  any 
such  state  or  jurisdiction  that  it  has 
offered  to  security  holders  in  any  other 
state  or  jurisdiction. 

(C)  Cash  only  consideration.  The 
issuer  or  affiliate  may  offer  U.S.  holders 
cash  only  consideration  for  the  tender  of 
the  subject  securities,  notwithstanding 
the  fact  that  the  issuer  or  affiliate  is 
offering  security  holders  outside  the 
United  States  a  consideration  that 
consists  in  whole  or  in  part  of  securities 
of  the  issuer  or  affiliate,  if  the  issuer  or 
affiliate  has  a  reasonable  basis  for 
believing  that  the  amount  of  cash  is 
substantially  equivalent  to  the  value  of 
the  consideration  offered  to  non-U.S. 
holders,  and  either  of  the  following 
conditions  are  satisfied: 

(1)  The  offered  security  is  a  "margin 
security"  within  the  meaning  of 
Regulation  T  (12  CFR  220.2)  and  the 
issuer  or  affiliate  undertakes  to  provide, 
upon  the  request  of  any  U.S.  holder  or 
the  Commission  staff,  the  closing  price 
and  daily  trading  voliune  of  the  security 
on  the  principal  trading  market  for  the 
security  as  of  the  last  trading  day  of 
each  of  the  six  months  preceding  the 
annoimcement  of  the  offer  and  each  of 
the  trading  days  thereafter;  or 

(2)  If  the  offered  security  is  not  a 
"margin  security"  within  the  meaning 
of  Regulation  T "(12  CFR  220.2),  the 
issuer  or  affiliate  undertakes  to  provide, 
upon  the  request  of  any  U.S.  holder  or 
the  Commission  staff,  an  opinion  of  an 
independent  expert  stating  that  the  cash 
consideration  offered  to  U.S.  holders  is 
substantially  equivalent  to  the  value  of 


thp  consideration  offered  security 
holders  outside  the  United  States. 

(D)  Disparate  tax  treatment.  If  the 
issuer  or  affiliate  offers  "loan  notes" 
solely  to  offer  sellers  tax  advantages  not 
available  in  the  United  States  and  these 
notes  are  neither  listed  on  any  organized 
securities  market  nor  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.).  the  loan  notes  need  not  be 
offered  to  U.S.  holders. 

(iii)  Informational  documents.  (A)  If 
the  issuer  or  affiliate  publishes  or 
otherwise  disseminates  an  informational 
document  to  the  holders  of  the 
securities  in  connection  with  the  issuer 
tender  offer  (including  any  exchange 
offer),  the  issuer  or  affiliate  must  furnish 
that  informational  document,  including 
any  amendments  thereto,  in  English,  to 
the  Commission  on  Form  CB  (§  249.480 
of  this  chapter)  by  the  first  business  day 
after  publication  or  dissemination.  If  the 
issuer  or  affiliate  is  a  foreign  company. 
It  must  also  file  a  Form  F-X  (§239.42 
of  this  chapter)  with  the  Commission  at 
the  same  time  as  the  submission  of 
Form  CB  to  appoint  an  agent  for  service 
in  the  United  States. 

(B)  The  issuer  or  affiliate  must 
disseminate  any  informational 
document  to  U.S.  holders,  including  any 
amendments  thereto,  in  English,  on  a 
comparable  basis  to  that  provided  to 
security  holders  in  the  home 
jurisdiction.  .. 

(C)  If  the  issuer  or  affiliate 
disseminates  by  publication  in  its  home 
jurisdiction,  the  issuer  or  affiliate  must 
publish  the  information  in  the  United 
States  in  a  manner  reasonably 
calculated  to  inform  U.S.  holders  of  the 
offer. 

(iv)  An  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  ef  seq.),  other 
than  a  registered  closed-end  investment 
companv.  may  not  use  this  paragraph 
(h)(8):  or 
***** 

(i)  Cross-border  tender  offers  ITier  II). 
Any  issuer  tender  offer  (including  any 
exchange  offer)  that  meets  the 
conditions  in  paragraph  (i)(l)  of  this 
section  shall  be  entitled  to  the 
exemptive  relief  specified  in  paragraph 
(i)(2)  of  this  section  provided  that  such 
issuer  tender  offer  complies  with  all  the 
requirements  of  this  section  other  than 
those  for  which  an  e.xemption  has  been 
specificallv  provided  in  paragraph  (i)(2) 
of  this  section: 

(1)  Conditions,  (i)  The  issuer  is  a 
foreign  private  issuer  as  defined  in 
§240..^b-4  and  is  not  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 


Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.),  other  than  a  registered  closed- 
end  investment  company;  and 

(ii)  Except  in  the  case  of  an  issuer 
tender  offer  which  is  commenced 
during  the  pendency  of  a  tender  offer 
made  by  a  third  party  in  reliance  on 
§  240.14d-l(d),  U.S.  holders  do  not  hold 
more  than  40  percent  of  the  class  of 
securities  sought  in  the  offer  (as 
determined  under  Instruction  2  to 
paragraphs  (h)(8)  and  (i)  of  this  section). 

(2)  Exemptions.  The  issuer  tender 
offer  shall  comply  with  all  requirements 
of  this  section  other  than  the  following: 

(i)  Equal  treatment — loan  notes.  If  the 
issuer  or  affiliate  offers  loan  notes  solely 
to  offer  sellers  tax  advantages  not 
available  in  the  United  States  and  these 
notes  are  neither  listed  on  any  organized 
securities  market  nor  registered  under 
the  Securities  Act  (15  U.S.C.  77a  et 
seq.).  the  loan  notes  need  not  be  offered 
to  U.S.  holders,  notwithstanding 
paragraph  (f)(8)  and  (h)(9)  of  this 
section. 

(ii)  Equal  treatment — .separate  U.S. 
and  foreign  offers.  Notwithstanding  the 
provisions  of  paragraph  (0(8)  of  this 
section,  an  issuer  or  affiliate  conducting 
an  issuer  tender  offer  meeting  the 
conditions  of  paragraph  (i)(l)  of  this 
section  may  separate  the  offer  into  two 
offers:  One  offer  made  only  to  U.S. 
holders  and  another  offer  made  only  to 
non-U. S.  holders.  The  offer  to  U.S. 
holders  must  be  made  on  terms  at  least 
as  favorable  as  those  offered  any  other 
holder  of  the  same  class  of  securities 
that  is  the  subject  of  the  tender  offer 

(iii)  Notice  of  extensions.  Notice  of 
extensions  made  in  accordance  with  the 
requirements  of  the  home  jurisdiction 
law  or  practice  will  satisfy  the 
requirements  of  §  240.14e-l(d). 

(iv)  Prompt  payment.  Payment  made 
in  accordance  with  the  requirements  of 
the  home  jurisdiction  law  or  practice 
will  satisfy  the  requirements  of 
§240.14e-l(c). 

Instructions  to  paragraph  (h)(8)  and  (i)  of 
this  section: 

1.  Home  jurisdiction  means  both  the 
jurisdiction  of  the  issuer's  incorporation, 
organization  or  chartering  and  the  principal 
foreign  market  where  the  issuer's  securities 
are  listed  or  quoted. 

2.  U.S.  holder  means  any  security  holder 
resident  in  the  United  States.  To  determine 
the  percentage  of  outstanding  securities  held 
by  U.S.  holders: 

i.  Calculate  the  U.S.  ownership  as  of  30 
days  before  the  commencement  of  the  issuer 
tender  offer; 

ii.  Include  securities  underlying  American 
Depositary  Shares  convertible  or 
exchangeable  into  the  securities  that  are  the 
subject  of  the  tender  offer  when  calculating 
the  number  of  subject  securities  outstanding. 
as  well  as  the  number  held  by  U.S.  holders. 


Exclude  from  the  calculations  other  types  of 
securities  that  are  convertible  or 
exchangeable  into  the  securities  that  are  the 
subject  of  the  tender  offer,  such  as  warrants, 
options  and  convertible  securities.  Exclude 
from  those  calculations  securities  held  by 
persons  who  hold  more  than  10  percent  of 
the  subject  securities; 

iii.  Use  the  method  of  calculating  record 
ownership  in  §240.12g.3-2(a).  except  that     • 
your  inquiry  as  to  the  amount  of  securities 
represented  by  accounts  of  customers 
resident  in  the  United  States  may  be  limited 
to  brokers,  dealers,  banks  and  other  nominees 
located  in  the  United  States,  your  jurisdiction 
of  incorporation,  and  the  jurisdiction  that  is 
the  primary  trading  market  for  the  subject 
securities,  if  different  than  your  jurisdiction 
of  incorporation: 

iv.  If,  after  reasonable  inquiry,  you  are 
unable  to  obtain  information  about  the 
amount  of  securities  represented  by  accounts 
of  customers  resident  in  the  United  States, 
vou  may  assume,  for  purposes  of  this 
definition,  that  the  customers  are  residents  of 
the  jurisdiction  in  which  the  nominee  has  its 
principal  place  of  business:  and 

V.  Count  securities  as  beneficially  owned 
bv  residents  of  the  Ignited  States  as  reported 
on  reports  of  beneficial  ownership  that  are 
provided  to  you  or  public:ly  filed  and  based 
on  information  otherwise  provided  to  you. 

3.  United  States.  United  States  means  the 
United  States  of  .America,  its  territories  and 
possessions,  any  State  of  the  United  States, 
and  the  District  of  Columbia. 

4.  The  exemptions  provided  by  paragraphs 
(h)(8)  and  (i)  of  this  section  are  not  available 
for  any  securities  transaction  or  series  of 
transactions  that  technically  complies  with 
paragraph  (h)(8)  or  (i)  of  this  section  but  are 
part  of  a  plan  or  scheme  to  evade  the 
provisions  of  this  section. 

13  By  amending  §  24n.14d-1  as    . 
follows: 

a.  By  redesignating  paragraphs  (c),  (d), 
(e),  and  (f)  as  paragraphs  (e),  (f),  (g)  and 
(h): 

b.  Removing  the  reference  to 

"§  240.14d-l(c)"  in  newly  redesignated 
paragraph  (f)  and  adding  in  its  place 
"§240.14d-l(e):  and 

c.  Adding  new  paragraphs  (c)  and  (d) 
and  Instructions  thereto  to  read  as 
follows: 

§  240.1 4d-1     Scope  of  and  definitions 
applicable  to  Regulations  140  and  14E. 

***** 

(c)  Tier  I.  Any  tender  offer  for  the 
securities  of  a  foreign  private  issuer  as 
defined  in  §  240.3b-4  is  exempt  from 
the  requirements  of  sections  14(d)(1) 
through  14(d)(7)  of  the  Act  (15  U.S.C. 
78n(d)(l)  through  78n(d)(7)).  Regulation 
14D  (§  240.14d-l  through  §  240.14d-10) 
and  Schedules  TO  (§  240.14d-100)  and 
14D-9  (§240.14d-101)  thereunder,  and 
§  240.14e-l  and  §  240.14e-2  of 
Regulation  14E  under  the  Act  if  the 
following  conditions  are  satisfied: 

(1)  U.S.  ownership  limitation.  Except 
in  the  case  of  a  tender  offer  which  is 
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commenced  during  the  pendency  of  a 

tender  offer  made  by  a  prior  bidder  in 
reliance  on  this  paragraph  or  §  240. 13e- 
4(h)(8).  U.S.  holders  do  not  hold  more 
than  10  percent  of  the  class  of  securities 
sought  in  the  offer  (as  determined  under 
Instruction  2  to  paragraphs  (c)  and  (d) 
of  this  section). 

(2)  Equal  treatment.  The  bidder  must 
permit  U.S.  holders  to  participate  in  the 
offer  on  terms  at  least  as  favorable  as 
those  offered  any  other  holder  of  the 
same  class  of  securities  that  is  the 
subject  of  the  tender  offer;  however: 

(i)  Registered  exchange  offers.  If  the 
bidder  offers  securities  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.).  the  bidder  need  not  extend  the 
offer  to  security  holders  in  those  states 
or  jurisdictions  that  prohibit  the  offer  or 
sale  of  the  securities  after  the  bidder  has 
made  a  good  faith  effort  to  register  or 
qualif\'  the  offer  and  sale  of  securities  in 
that  state  or  jurisdiction,  except  that  the 
bidder  must  offer  the  same  cash 
alternative  to  security  holders  in  anv 
such  state  or  jurisdiction  that  it  has 
offered  to  security  holders  in  any  other 
state  or  jurisdiction. 

(ii)  Exempt  exchange  offers.  If  the 
bidder  offers  securities  exempt  from 
registration  under  §  230.802  of  this 
chapter,  the  bidder  need  not  extend  the 
offer  to  security  holders  in  those  states 
or  jurisdictions  that  require  registration 
or  qualification,  except  that  the  bidder 
must  offer  tlie  same  cash  alternative  to 
security  holders  in  any  such  state  or 
jurisdiction  that  it  has  offered  to 
security  holders  in  any  other  state  or 
jurisdiction. 

(iii)  Cash  only  consideration.  The 
bidder  may  offer  U.S.  holders  onlv  a 
cash  consideration  for  the  tender  of  the 
subject  securities,  notwithstanding  the 
fact  that  the  bidder  is  offering  security 
holders  outside  the  United  States  a 
consideration  that  consists  in  whole  or 
in  part  of  securities  of  the  bidder,  so 
long  as  the  bidder  has  a  reasonable  basis 
for  believing  that  the  amount  of  cash  is 
substantially  equivalent  to  the  value  of 
the  consideration  offered  to  non-U. S. 
holders,  and  either  of  the  following 
conditions  are  satisfied: 

(A)  The  offered  security  is  a  "margin 
securitv"'  within  the  meaning  of 
Regulation  T  (12  CFR  220.2)  and  the 
issuer  undertakes  to  provide,  upon  the 
request  of  any  U.S.  holder  or  the 
Commission  staff,  the  closing  price  and 
daily  trading  volume  of  the  securitv  on 
the  principal  trading  market  for  the 
security  as  of  the  last  trading  day  of 
each  of  the  six  months  preceding  the 
announcement  of  the  offer  and  each  of 
the  trading  davs  thereafter;  or 

(B)  If  the  offered  security  is  not  a 
"margin  security'"  within  the  meaning 


of  Regulation  T  (12  CFR  220.2)  the 
issuer  undertakes  to  provide,  upon  the 
request  of  any  U.S.  holder  or  the 
Commission  staff,  an  opinion  of  an 
independent  expert  stating  that  the  cash 
consideration  offered  to  U.S.  holders  is 
substantially  equivalent  to  the  value  of 
the  consideration  offered  security 
holders  outside  the  United  States. 

(iv)  Disparate  tax  treatment.  If  the 
bidder  offers  loan  notes  solely  to  offer 
sellers  tax  advantages  not  available  in 
the  United  States  and  these  notes  are 
neither  listed  on  any  organized 
securities  market  nor  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.),  the  loan  notes  need  not  be 
offered  to  U.S.  holders. 

(3)  Informational  documents,  (i)  The 
bidder  must  disseminate  anv 
informational  document  to  U.S.  holders, 
including  any  amendments  thereto,  in 
English,  on  a  comparable  basis  to  that 
provided  to  security  holders  in  the 
home  jurisdiction. 

(ii )  If  the  bidder  disseminates  by 
publication  in  its  home  jiuisdiction,  the 
bidder  must  publish  the  information  in 
the  United  States  in  a  manner 
reasonably  calculated  to  mform  U.S. 
holders  of  the  offer. 

(iii)  In  the  case  offender  offers  for 
securities  described  in  section  14(d)(1) 
ofthe  Act  (15  U.S.C.  78n(d)(l)),  if  the 
bidder  publishes  or  otherwise 
disseminates  an  informational 
document  to  the  holders  ofthe 
securities  in  connection  with  the  tender 
offer,  the  bidder  must  furnish  that 
informational  document,  including  any 
amendments  thereto,  in  English,  to  the 
Commission  on  Form  CB  (§  249.480  of 
this  chapter)  by  the  first  business  dav 
after  publication  or  dissemination.  If  the 
bidder  is  a  foreign  companv.  it  must 
also  file  a  Form  F-X  {§239'42  of  this 
chapter)  with  the  Commission  at  the 
same  time  as  the  submission  of  Form  CB 
to  appoint  an  agent  for  ser\'ice  in  the 
United  States. 

(4)  Investment  companies.  The  issuer 
of  the  securities  that  are  the  subject  of 
the  tender  offer  is  not  an  investment 
company  registered  or  required  to  be 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.).  other  than  a  registered  closed- 
end  investment  companv. 

(d)  Tier  II.  A  person  conducting  a 
tender  offer  (including  any  exchange 
offer)  that  meets  the  conditions  in 
paragraph  (d)(i)  of  this  section  shall  be 
entitled  to  the  exemptive  relief  specified 
in  paragraph  (d)(2)  of  this  section 
provided  that  such  tender  offer 
complies  with  all  the  requirements  nf 
this  section  other  than  those  for  which 
an  exemption  has  been  specifically 


provided  in  paragraph  (d)(2)  of  this 
section: 

(1)  Conditions,  (i)  The  subject 
company  is  a  foreign  private  issuer  as 
defined  in  §  240.3b-4  and  is  not  an 
investment  company  registered  or 
required  to  be  registered  under  the 
Investment  Company  Act  of  1940  ^15 
U.S.C.  80a-l  et  seq.j.  other  than  a 
registered  closed-end  investment 
company: 

(ii)  Except  in  the  case  of  a  tender  offer 
which  is  commenced  during  the 
pendency  of  a  tender  offer  made  by  a 
prior  bidder  in  reliance  on  this 
paragraph  or  §  240.13e-4(i),  U.S. 
holders  do  not  hold  more  than  40 
percent  of  the  class  of  seciarities  sought 
in  the  offer  (as  determined  under 
Instruction  2  to  paragraphs  (c)  and  (d) 
of  this  section):  and 

(iii)  The  bidder  complies  wdth  all 
applicable  U.S.  tender  offer  laws  and 
regulations,  other  than  those  for  which 
an  exemption  has  been  provided  for  in 
paragraph  (d)(2)  of  this  section. 

(2)  Exemptions. — (i)  Equal 
treatment — loan  notes.  If  the  bidder 
offers  loan  notes  solely  to  offer  sellers 
tax  advantages  not  available  in  the 
United  States  and  these  notes  are 
neither  listed  on  any  organized 
securities  market  nor  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.),  the  loan  notes  need  not  be 
offered  to  U.S.  holders,  notwithstanding 
§240.14d-10. 

(ii)  Equal  treatment — separate  U.S. 
and  foreign  offers.  Notwithstanding  the 
provisions  of  §  240.14d-10.  a  bidder 
conducting  a  tender  offer  meeting  the 
conditions  of  paragraph  (d)(1)  of  this 
section  may  separate  the  offer  into  two 
offers:  one  offer  made  only  to  U.S. 
holders  and  another  offer  made  only  to 
non-U. S.  holders.  The  offer  to  U.S. 
holders  must  be  made  on  terms  at  least 
as  favorable  as  those  offered  any  other 
holder  of  the  same  class  of  securities 
that  is  the  subject  of  the  tender  offers. 

(iii)  Notice  of  extensions.  Notice  of 
extensions  made  in  accordance  with  the 
requirements  of  the  home  jurisdiction 
law  or  practice  will  satisfy'  the 
requirements  of  §  240.14e-l(d). 

(iv)  Prompt  payment.  Payment  made 
in  accordance  with  the  requirements  of 
the  home  jurisdiction  law  or  practice 
will  satisfy  the  requirements  of 
§240.14e-^l(c). 

(v)  Subsequent  offering  period/ 
Withdrawal  rights.  A  bidder  will  satisfv- 
the  announcement  and  prompt  pa\Tnent 
requirements  of  §240.14d-ll(d),  if  the 
bidder  announces  the  results  of  the 
tender  offer,  including  the  approximate 
number  of  securities  deposited  to  date, 
and  pays  for  tendered  securities  in 
accordance  with  the  requirements  of  the 
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home  jurisdiction  law  or  practice  and 
the  subsequent  offering  period 
commences  immediately  following  such 
dnnouncement,  N'otwith.standing  section 
14(d)(5)  nf  the  Act  (15  U.S.C.  78n(d)(5)), 
the  bidder  need  not  extend  withdrawal 
rights  following  the  close  of  the  offer 
and  prior  to  the  commencement  of  the 
subsequent  offering  period. 

Instructions  to  paragraphs  (c)  and  (d): 

1 .  Home  jurisdiction  means  both  the 
jurisdiction  of  the  subject  company's 
incorporation,  organization  or  chartering  and 
the  principal  foreign  market  where  the 
subject  company's  securities  are  listed  or 
quoted. 

2.  U.S.  holder  means  any  security  holder 
resident  in  the  United  States.  Except  as 
otherwise  provided  in  Instruction  3  below,  to 
determine  the  percentage  of  outstanding 
securities  held  by  U.S.  holders: 

i.  Calculate  the  U.S.  ownership  as  of  30 
days  before  the  commencement  of  the  tender 
offer: 

ii.  Include  securities  underlying  American 
Depositarv'  Shares  convertible  or 
exchangeable  into  the  securities  that  are  the 
subject  of  the  tender  offer  when  calculating 
the  number  of  subject  securities  outstanding, 
as  well  as  the  number  held  by  U.S.  holders. 
Exclude  from  the  calculations  other  types  of 
securities  that  are  convertible  or 
exchangeable  into  the  securities  that  are  the 
subject  of  the  tender  offer,  such  as  warrants, 
options  and  convertible  securities.  Exclude 
from  those  calculations  securities  held  by 
persons  who  hold  more  than  10  percent  of 
the  subject  securities,  or  that  are  held  by  the 
bidder; 

iii.  Use  the  method  of  calculating  record 
ownership  in  Rule  12g3-2(a)  under  the  Act 
(§24l!,12g.t-2(a)  of  this  chapter),  except  that 
vour  inquiry  as  to  the  amount  of  securities 
represented  by  accounts  of  customers 
resident  in  the  United  States  may  be  limited 
to  brokers,  dealers,  banks  and  other  nominees 
located  in  the  United  States,  the  subject 
company's  jurisdiction  of  incorporation  or 
that  of  each  participant  in  a  business 
combination,  and  the  jurisdiction  that  is  the 
primary  trading  market  for  the  subject 
aecurities,  if  different  than  the  subject 
company's  jurisdiction  of  incorporation: 

iv.  If.  after  reasonable  inquiry,  you  are 
unable  to  obtain  information  about  the 
amount  of  securities  represented  by  accounts 
of  customers  resident  in  the  United  States, 
you  may  assume,  for  purposes  of  this 
definiti(Ki.  that  the  customers  are  residents  of 
the  jurisdiction  in  which  the  nominee  has  its 
principal  place  of  business;  and 

v.  Count  securities  as  beneficially  owned 
by  residents  of  the  United  States  as  reported 
on  reports  of  beneficial  ownership  that  are 
provided  to  you  or  publicly  filed  and  based 
on  information  otherwise  provided  to  you. 

3.  In  a  tender  offer  by  a  bidder  other  than 
an  affiliate  of  the  issuer  of  the  subject 
securities,  the  issuer  of  the  subject  securities 
will  be  presumed  to  be  a  foreign  private 
issuer  and  U.S.  holders  will  be  presumed  to 
hold  10  percent  or  less  (40  percent  or  less  in 
the  caSe  of  14d-l(d))  of  such  outstanding 
securities,  unless: 


i.  The  tender  offer  is  made  pursuant  to  an 
agreement  with  the  issuer  of  the  subject 
securities; 

ii.  The  aggregate  trading  volume  of  the 
subject  class  of  securities  on  all  national 
securities  exchanges  in  the  United  States,  on 
the  Nasdaq  market,  or  on  the  OTC  market,  as 
reported  to  the  NASD,  over  the  12-calendar- 
month  period  ending  30  days  before 
commencement  of  the  offer,  exceeds  10 
percent  (40  percent  in  the  case  of  14d-l(d)) 
of  the  worldwide  aggregate  trading  volume  of 
that  class  of  securities  over  the  same  period: 

iii.  The  most  recent  annual  report  or 
annual  information  filed  or  submitted  by  the 
issuer  with  securities  regulators  of  tbe  home 
jurisdiction  or  with  the  Commission 
indicates  that  U.S.  holders  hold  more  than  10 
percent  (40  percent  in  the  case  of  14d-l(d)) 
of  the  outstanding  subject  class  of  securities: 
or 

iv.  The  bidder  knows  or  has  reason  to 
know  that  the  level  of  U.S.  ownership 
exceeds  10  percent  (40  percent  in  the  case  of 
14d-l(d))  of  such  securities. 

4.  United  States.  United  States  means  the 
United  States  of  America,  its  territories  and 
possessions,  any  State  of  the  United  States. 
and  the  District  of  Columbia. 

5.  The  exemptions  provided  by  paragraphs 
(c)  and  (d)  of  this  section  are  not  available 
for  any  securities  transaction  or  series  of 
transactions  that  technically  complies  with 
paragraph  (c)  or  (d)  of  this  section  but  are 
part  of  a  plan  or  scheme  to  evade  tbe 
provisions  of  Regulations  140  or  14E. 
***** 

14.  By  amending  §  240.14d-9  by 
revising  the  introductory  text  of 
paragraph  (d)(2)  and  adding  paragraph 
(d)(2)(iii)  to  read  as  follows 

§  240.1 4d-9    Recommendation  or 
solicitation  by  the  subject  company  and 
others. 

***** 

(d)  *  *  * 

***** 

(2)  Notwithstanding  paragraph  (d)(1) 
of  this  section,  this  section  shall  not 
apply  to  the  following  persons: 

***** 

(iii)  Any  person  specified  in 
paragraph  (d)(1)  of  this  section  if: 

(A)  The  subject  company  is  the 
subject  of  a  tender  offer  conducted 
under  §240.14d-l(c); 

(B)  Any  person  specified  in  paragraph 
(d)(1)  of  this  section  furnishes  to  the 
Commission  on  Form  CB  (§  249.480  of 
this  chapter)  the  entire  informational 
document  it  publishes  or  otherwise 
disseminates  to  holders  of  the  class  of 
securities  in  connection  with  the  tender 
offer  no  later  than  the  next  business  day 
after  publication  or  dissemination; 

(C)  Any  person  specified  in  paragraph 
(d)(1)  of  this  section  disseminates  any 
informational  document  to  U.S.  holders, 
including  any  amendments  thereto,  in 
English,  on  a  comparable  basis  to  that 
provided  to  security  holders  in  the 
issuer's  home  jurisdiction;  and 


(D)  Any  person  specified  in  paragraph 
(d)(1)  of  this  section  disseminates  by 
publication  in  its  home  jurisdiction, 
such  person  must  publish  the 
information  in  the  United  States  in  a 
manner  reasonably  calculated  to  inform 
U.S.  security  holders  of  the  offer. 
***** 

15.  By  amending  §  240.14e-2  by 
adding  paragraph  (d)  to  read  as  follows: 

§  240.1 4e-2    Position  of  subject  company 
with  respect  to  a  tender  offer. 

***** 

(d)  Exemption  for  cross-border  tender 
offers.  The  subject  company  shall  be 
exempt  from  this  section  with  respect  to 
a  tender  offer  conducted  under 
§240.14d-l(c). 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

16.  The  authority  citation  for  part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 

otherwise  noted; 
***** 

1 7.  By  adding  Subpart  E,  §  249.480 
and  Form  CB  to  read  as  follows: 

Subpart  E — Forms  for  Statements 
Made  in  Connection  With  Exempt 
Tender  Offers 

§  249.480    Form  CB,  tender  offer  statement 
In  connection  with  a  tender  offer  for  a 
foreign  private  Issuer. 

This  form  is  used  to  report  an  issuer 
tender  offer  conducted  in  compliance 
with  §240. 13e-4(h)(8)  of  this  chapter 
and  a  third-party  tender  offer  conducted 
in  compliance  with  §  240.14d-l(c)  of 
this  chapter.  This  report  also  is  used  by 
a  subject  company  pursuant  to 
§  240.14e-2(d)  of  this  chapter. 

Note:  Form  CB  does  not  appear  in  the  Code 
of  Federal  Regulations.  Form  CB  is  attached 
as  Appendix  A. 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

18.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authoritv:  15  U.S.C.  77eee.  77ggg.  77nnn, 
77SSS.  7Sll{d).  80b-3,  80b-4.  and  SOb-ll 

19.  By  adding  §  260.4d-10  to  read  as 
follows: 

§  260.4d-1 0    Exemption  for  securities 
Issued  pursuant  to  §230.802  of  this  chapter. 

Any  debt  security,  whether  or  not 
issued  under  an  indenture,  is  exempt 
from  the  Act  if  made  in  compliance 
with  §  230.802  of  this  chapter. 

By  the  Commission. 
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Dated:  October  22.  1999. 
\laroaret  H.  McFarland. 

;■''  i"i.M  Sfcmtan 

Appendix  A — Form  CB 

Note:  Form  CB  does  not  appear  in  the  Code 
of  Federal  Regulations. 

Securities  and  Exchange  Commission 

iVoshington.  D.C.  20549 

Form  CB— Tender  Offer/Risjhls  Offerinu 
Notification  Form 

(Amendment  No. ) 

Please  place  an  X  in  the  box(es)  to 
designate  the  appropriate  rule  provision(s) 
relied  upon  to  file  this  Form: 

.Securities  Act  Rule  801  (Rights  Offering)  □ 

.Securities  Act  Rule  802  [Exchange  Offer)  D 

Exchange  Act  Rule  13e-4(h)(8)  (Issuer 

Tender  Offer)  D 

Exchange  Act  Rule  14d-l(c)  (Third  Party 

Tunder  Offer)  D 

Exchange  Act  Rule  14e-2(d)  (Subject 

(Company  Response)  □ 

(Name  of  Subject  Company) 

(Translation  of  Subject  Company's  Name  into 
English  (if  applicable)) 

(Jurisdiction  of  Subject  Company's 
Incorporation  or  Organization) 

(Name  of  Person(s)  Furnishing  Form) 

(Title  of  Class  of  Subject  Securities) 

(CUSIP  Number  of  Class  of  Securities  (if 
applicable)) 

(Name.  Address  (including  zip  code)  and 
Telephone  Number  (including  area  code)  of 
Ferson(s)  Authorized  to  Receive  Notices  and 
Communications  on  Behalf  of  Subject 
Company) 

(Date  Tender  Offer/Rights  Offering 
Commenced) 

*An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it  displays 
a  currently  valid  control  number.  Anv 
mprnber  of  the  public  may  direct  to  the 
C  jjmmission  any  c:omments  concerning  the 
a(:c;urac:y  of  this  burden  estimate  and  anv 
suggestions  for  reducing  this  burden.  This 
r.oliection  of  information  has  been  reviewed 
by  OMB  in  accordance  with  the  clearance 
requirements  of  44  U.S.C.  3507. 

General  Instructions 

/.  Eligibility  Requirements  for  Use  of  Form  CB 

A.  Use  this  Form  to  furnish  information 
pursuant  to  Rules  13e-4(h)(8),  14d-l(c)  and 
14e-2(d]  under  the  Securities  Exchange  Act 
of  1934  ('Exchange  Act"),  and  Rules  801  and 
802  under  the  Securities  Act  of  1933 
("Securities  Act'"). 

Instructions 

1.  For  the  purposes  of  this  Form,  the  term 
"subject  company"  means  the  issuer  of  the 
securities  in  a  rights  offering  £uid  the 


company  whose  securities  are  sought  in  a 
tender  offer. 

2.  For  the  purposes  of  this  Form,  the  term 
"tender  offer"  includes  both  cash  and 
securities  tender  offers. 

B.  The  information  and  documents 
furnished  on  this  Form  are  not  deemed 
"filed"  with  the  Commission  or  otherwise 
subject  to  the  liabilities  of  Section  18  of  the 
Exchange  Act. 

//.  Instructions  for  Submitting  Form 

A.  You  must  furnish  five  copies  of  this 
Form  and  any  amendment  to  the  Form  (see 
Part  I.  Item  l.(b)),  including  all  exhibits  and 
any  other  paper  or  document  furnished  as 
part  of  the  Form,  to  the  Commission  at  its 
principal  office.  Each  copy  must  be  bound, 
stapled  or  otherwise  compiled  in  one  or  more 
parts,  without  stiff  covers.  The  binding  must 
be  made  on  the  side  or  stitching  margin  in 
such  manner  as  to  leave  the  reading  matter 
legible. 

B.  The  persons  specified  in  Part  IV  may 
manually  sign  the  original  and  at  least  one 
copy  of  this  Form  and  any  amendments.  You 
must  conform  any  unsigned  copies.  Typed 
signatures  are  acceptable  so  long  as  manually 
signed  copies  are  retained  by  the  filing 
person  for  five  years. 

C.  You  must  furnish  this  Form  to  the 
Commission  no  later  than  the  next  business 
day  after  the  disclosure  documents  submitted 
with  this  Form  are  published  or  otherwise 
disseminated  in  the  subject  company's  home 
jurisdiction. 

D.  In  addition  to  any  internal  numbering 
you  may  include,  sequentially  number  the 
manually  signed  original  of  the  Form  and  any 
amendments  by  handwritten ,  typed,  printed 
or  other  legible  form  of  notation  from  the  first 
page  of  the  document  through  the  last  page 
of  the  document  and  any  exhibits  or 
attachments  Further,  you  must  set  forth  the 
total  number  of  pages  contained  in  a 
numbered  original  on  the  first  page  of  the 
document. 

///.  Special  Instructions  for  Complying  With 
Form  CB 

Under  Sections  3(b),  7,  8,  10.  19  and  28  of 
the  Securities  Act  of  1933,  and  Sections  12, 
13,  14,  23  and  36  of  the  Exchange  Act  of  1934 
and  the  rules  and  regulations  adopted  under 
those  Sections,  the  Commission  is  authorized 
to  solicit  the  information  required  to  be 
supplied  by  this  form  by  certain  entities 
conducting  a  tender  offer,  rights  offer  or 
business  combination  for  the  securities  of 
certain  issuers. 

Disclosure  of  the  information  specified  in 
this  form  is  mandatory.  We  will  use  the 
information  for  the  primary  purposes  of 
assuring  that  the  offeror  is  entitled  to  use  the 
Form  and  that  investors  have  information 
about  the  transaction  to  enable  them  to  make 
informed  investment  decisions.  We  will 
make  this  Form  a  matter  of  public  record. 
Therefore,  any  information  given  will  be 
available  for  inspection  by  any  member  of  the 
public. 

Becau.se  of  the  public  nature  of  the 
information,  the  Commission  can  use  it  for  a 
variety  of  purposes.  These  purposes  include 
referral  to  other  governmental  authorities  or 
securities  self-regulatory  organizations  for 


investigatory  purposes  or  in  connection  with 
litigation  involving  the  Federal  securities 
laws  or  other  civil,  criminal  or  regulatory 
statutes  or  provisions. 

Part  I— Information  Sent  to  Security  Holders 

Item  1 .  Home  jurisdiction  Documents 

(a)  You  must  attach  to  this  Form  the  entire 
disclosure  document  or  documents, 
including  any  amendments  thereto,  in 
English,  that  you  have  delivered  to  holders 
of  securities  or  published  in  the  subject 
company's  home  jurisdiction  that  are 
required  to  be  disseminated  to  U.S.  security 
holders  or  published  in  the  United  States. 
The  Form  need  not  include  any  documents 
incorporated  by  reference  into  those 
disclosure  document(s)  and  not  published  or 
distributed  to  holders  of  securities. 

(b)  Furnish  any  amendment  to  a  furnished 
document  or  documents  to  the  Commission 
under  cover  of  this  Form.  Indicate  on  the 
cover  page  the  number  of  the  amendment. 

Item  2.  Informational  Legends 

You  may  need  to  include  legends  on  the 
outside  cover  page  of  any  offering 
documentCs)  used  in  the  transaction.  See 
Rules  801(b)  and  802(b). 

Note  to  Item  2.  If  you  deliver  the  home 
jurisdiction  document(s)  through  an 
electronic  medium,  the  required  legends 
must  be  presented  in  a  manner  reasonably 
calculated  to  draw  attention  to  them. 

Part  n — Information  Not  Required  Tn  Re 
Sent  to  Security  Huldir'. 

The  exhibits  specified  below  must  be 
furnished  as  part  of  the  Form,  but  need  not 
be  sent  to  security  holders  unless  sent  to 
security  holders  in  the  home  jurisdiction. 
Letter  or  number  all  exhibits  for  convenient 
reference. 

(1)  Furnish  to  the  Commission  any  reports 
or  information  (in  English  or  an  English 
summary  thereof)  that,  in  accordance  with 
the  requirements  of  the  home  jurisdiction, 
must  be  made  publicly  available  in 
connection  with  the  transaction  but  need  not 
be  disseminated  to  security  holders. 

(2)  Furnish  copies  of  any  documents 
incorporated  by  reference  into  the  home 
jurisdiction  docuraent(s). 

(3)  If  any  name  is  signed  to  this  Form 
under  a  power  of  attorney,  furnish  manually 
signed  copies  of  the  power  of  attorney- 
Part  III — Consent  to  Service  of  Process 

(1)  When  this  Form  is  furnished  to  the 
Commission,  the  person  furnishing  this  Form 
(if  a  non-U. S.  person)  must  also  file  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X. 

(2)  Promptly  communicate  any  change  in 
the  name  or  address  of  an  agent  for  service 
to  the  Commission  by  amendment  of  the 
Form  F-X. 

Part  rv — Signatures 

(1)  Each  person  (or  its  authorized 
representative)  on  whose  behalf  the  Form  is 
submitted  must  sign  the  Form.  If  a  person's 
authorized  representative  signs,  and  the 
authorized  representative  is  someone  other 
than  an  executive  officer  or  general  partner, 
provide  evidence  of  the  representative's 
authority  with  the  Form. 
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(2)  Type  or  print  the  name  and  any  title  of 
each  person  who  signs  the  Form  beneath  his 
or  her  signature. 

After  due  inquiry  and  to  the  best  of  my 
l^nowledge  and  belief.  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 

(Signature)    

(Name  and  Title)     

(Date) 

IFR  Doc.  99-28354  Filed  11-9-99:  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  229,  230,  232,  239, 
and  240 

[Release  No.  33-7760;  34-42055:  IC-24107: 
File  No.  S7-28-98] 

RIN  3235-AG84 

Regulation  of  Takeovers  and  Security 
Holder  Communications 

AGENCY:  Securities  and  Exchange 
( Jimmission. 
action:  Final  Rules. 

SUMMARY:  We  are  adopting 

comprehen.'iive  rp\isions  to  the  rules 
and  ff  guldtions  applicable  to  takeover 
transactions  (including  tender  offers, 
mergers,  accjuisitinns  and  similar 
extraordinarv  transactions).  The  revised 
rules  will  permit  increased 
communications  with  securitv  holders 
and  the  markets.  The  amendments  also 
will:  Balance  the  treatment  of  cash  and 
stock  tender  offers:  simplify  and 
centralize  the  disclosure  requirements; 
and  eliminate  regulatory  inconsistencies 
in  mergers  and  tender  offers.  In 
addition,  we  are  updating  the  tender 
offer  rules  by  providing  for  a  subsequent 
offering  period,  clarifying  certain  filing 
and  disclosure  requirements  and 
reducing  compliance  burdens  where 
consistent  with  investor  protection.  We 
believe  these  revisions  will  lead  to  a 
more  well  informed  and  efficient 
market 

EFFECTIVE  DATE:  The  rules  and 
amendments  will  become  effective 
January  24.  2000 

FOR  MORE  INFORMATION  CONTACT:  Dennis 
O.  Garris.  Chief,  or  [ames  I.  Moloney, 
Special  Counsel,  in  the  Dffice  of 
Mergers  &  Acquisitions,  Division  of 
Corporation  Finance,  at  (202)  942-2920. 
For  questions  on  new  Rule  14e-5, 
contact  James  A   Bngagliano.  Assistant 
Director,  Irene  Halpin.  Florence  Harmon 
or  Michael  Trocchio,  Special  Counsels, 
in  the  Office  of  Risk  Management  and 
Control,  Division  of  Market  Regulation, 
at  (202)  942-0772,  For  questions  on 
investment  c:ompanies,  contact  Martha 


B.  Peterson,  Special  Counsel,  in  the 
Office  of  Disclosiu-e  Regulation, 
Division  of  Investment  Management,  at 
(202)942-0721. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  amendments  to  Rules  13e-l, 
13e-3, 13e-4. 14a-4, 14a-6, 14a-12, 
14C-5.  14d-l,  14d-2,  14d-3. 14d-4, 
14d-5,  14d-6,  14d-7,  14d-9,  14e-l' 
and  Schedules  14A,  13E-3.  and  14D-9^ 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"). '  We  are 
rescinding  Exchange  Act  Rule  14a-l  1  ■" 
We  are  adopting:  amendments  to  Item 
10  of  Regulation  S-K;  ^  a  new  subpart  of 
Regulation  S-K,  the  1000  series 
("Regulation  M-A"):  a  new  tender  offer 
schedule.  Schedule  TO,  to  replace 
Schedules  13E-4  and  14D-1;''  new 
tender  offer  Rule  14e-5  to  replace  Rule 
lOb-13; '  and  new  tender  offer  Rules 
14d-ll  and  14e-8.  We  also  are  adopting 
amendments  to  Rule  13(d)  of  Regulation 
S-T  and  Rule  of  Practice  30-3,"  Lastly, 
we  are  adopting  amendments  to  Rules 
135,  145  and  432,  Forms  S-4  and  F-4. 
and  new  Rules  162,  165,  166  and  425 
under  the  Securities  Act  of  1933 
("Securities  Act").^ 

Table  of  Contents 

1.  Executive  Summary  and  Background 
n.  Discussion  of  New  Regulatory  Scheme 

A.  Overview 

1 .  Increased  Communications  Permitted 
Before  Filing  Disclosure  Document 

2.  Eligibility 

.3.  Written  Communications  with  Legend 
Filed  on  Date  of  First  Use 

B.  Communications  Under  the  Securities 
Act 

1.  Securities  Act  Exemption  and  Filing 
Rules 

2.  Liability  for  Communications 

3.  Rules  135  and  145 

4.  Public  Announcement 

C.  Communications  Under  the  Proxy  Rules 

1.  Rule  14a-12  Expanded 

a.  The  "As  Soon  as  Practicable" 
Requirement 

b.  Participant  Information 

c.  "Test  the  Waters" 

2.  Limited  Confidential  Treatment  of 
Merger  Proxy  Materials 

3.  Timing  of  Filings 

D.  Communications  Under  the  Tender 
Offer  Rules 

1.  "Commencement,"  Communications, 
and  Filing  Requirements 

2.  Dissemination  Requirements 


'  17  CFR  240.13e-l,  t3e-3,  13e-4,  14a-4.  14a-6. 
14a-12,  14c-5,14d-l,  14d-2,  14d-3,  14d-4.  14d-5. 
14d-6, 14d-7,  14d-9,  and  14e-l. 

M7CFR240.14a-101,13e-100.  and  14d-101, 

3  15U.S.C.  78aefse<j. 

''17CFR240.14a-ll. 

M7  CFR  229.10. 

6  17  CFR  240.136-101,  14d-100. 

'17CFR240.10l>-13. 

»  17  CFR  232.13(d):  17  CFR  200.30-3. 

«  17  CFR  230.135,  145,  and  432;  17  CFR  239.25 
and  34;  15  U.S.C.  77a  et  seq. 


E.  Exchange  Offers  May  Commence  On 
Filing 

1.  Early  Commencement 

2.  Dissemination  of  a  Supplement  and 
Extension  of  the  Offer 

F.  Disclosure  Requirements  for  Tender 
Offers  and  Mergers 

1.  Schedules  Combined  and  Disclosure 
Requirements  Moved  to  Subpart  1000  of 
Regulation  S-K  ("Regulation  M-A") 

2.  Streamline  and  Improve  Required 
Disclosure 

a.  "Plain  English"  Summan,-  Term  Sheet 

b.  Item  14  of  Schedule  14A  Revised  to 
Clarify  Requirements  and  Harmonize 
Cash  Merger  and  Cash  Tender  Offer 
Disclosure 

c.  Reduced  Financial  Statement 
Requirements  for  Non-Reporting  Target 
Companies  in  Stock  Mergers  and  Stock 
Tender  Offers 

G.  Tender  Offer  Rules  Updated 

1.  Bidders  May  Include  a  "Subsequent 
Offering  Period"  Without  Withdrawal 
Rights 

2.  Bidder  Financial  Information  Clarified 
for  Cash  Tender  Offers 

a.  When  a  Bidder's  Financial  Statements 
Are  Not  Required:  Source  of  Funds 

b.  Content  of  Bidder's  Financial  Statements 
in  Cash  Tender  Offers;  Financial 
Statements  in  Going-Pri\ate  Transactions 

c;.  Pro  Forma  Financial  Information 
Required  in  Two-Tier  Transactions 

3.  Target  Is  Required  to  Report  Purchases 
of  Its  Own  Securities  .^fter  a  Third-Party 
Tender  Offer  Is  Commenced 

.  4.  Tender  Offer  and  Proxy  Rules  Relating 
to  the  Delivery  of  a  Security  Holder  List 
and  Securitv  Position  Listing 
Harmonized 
5.  New  Rule  14e-5;  Revision  and 
Redesignation  of  Former  Rule  lOb-13, 
the  Rule  Prohibiting  Purchases  Outside 
an  Offer 

a.  Redesignating  Rule  lOb-13  as  Rule  14e- 
5 

b.  Clarification  of  Rule  14e-5:  Prohibited 
Period 

c.  Persons  and  Securities  Subject  to  the 
Rule 

d.  Excepted  Transactions 

e.  .additional  Exceptions  Being  .adopted 

III.  Effective  Date  and  Transition 

A.  Communications 

B.  Confidential  Treatment  of  Proxy 
Materials 

C.  Early  Commencement 

D.  Disclosure  Requirements  and  .New 
Schedules 

E.  Subsequent  Offering  Period 

F  Revised  Security  Holder  List  Rule  for 

Tender  Offers 
G.  New  Rules  14e-5 

IV.  Cost-Benefit  .Analysis 

A.  Communications 

B.  Filings 

C.  Tender  Offers 

V.  Commission  Findings  and  Considerations 

A.  Exemptive  .'\uthority  Findings 

B.  Effect  on  Competition 

C.  Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

VI.  Final  Regulatory  Flexibility  Analysis 

A.  Need  for  .Action 

B.  Objectives  of  the  Rule  .■Amendments 


I.  Executivi 

Last  fall, 

changes  to : 
schemes  ap 
party  tende 
private  Iran 
communica 
changes  we 
in  the  numl 
securities  a 
an  increase 
transaction! 
solicitation: 
technologic 
resulted  in 
communica 
and  the  mai 
have  contin 
Proposing  F 
the  most  pa 
favorable,!  1 
proposals,  v 
As  we  no 
the  existing 
imposes  a  n 
communica 
and  the  mai 
disparate  re 
and  stock  te 
influence  a 
cash  or  sect 
transaction, 
differences 
between  ten 
extraordinai 
mergers. '■♦  1 
multiple  rec 
apply  to  a  ti 
additional  c 

■"Regulation 
Communicatio! 
:J.  1998)  (63  PR 

' '  The  commi 
inspection  and 
K'lom  in  File  ,\' 
aiibmitted  elect 
web  site  (www. 

'•' Stock  tendi 
offers,  are  tendi 
offered  to  secur 
(either  equity  oi 
are  registered  u 

'3  The  term"! 
release  to  refer  ( 
tender  offer. 

'■■For  a  discu 
applicable  to  ca 
cash  and  stock  i 
Proposing  Rele? 


Federal  Register 


Vol.  64.  \o,  217 'Wednesday.  November  If).   IQ^Q    Rules  and  Regulations      61409 


irting  Target 
s  and  Stock 


)n  Clarified 


St  Rule  for 


C.  Summary  of  Significant  Issues  Raised  by 
the  Public  Comments 

D.  Description  and  Estimate  of  the  Number 
of  Small  Entities  Subject  to  the  New 
Rules 

E.  Projected  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements 

F.  Description  of  Steps  Taken  to  Minimize 
the  Effect  on  Small  Entities 

V'll.  Paperwork  Reduction  Act 
Viri.  Statutory  Basis  and  Text  of 
AmenHmfnt'; 

I.  Executive  Summan-  and  Background 

Last  fall,  we  proposed  comprehensive 
changes  to  the  various  regulatory 
schemes  applicable  to  issuer  and  third- 
party  tender  offers,  mergers,  going- 
private  transactions  and  security  holder 
communications.'"  The  proposed 
changes  were  prompted  by  an  increase 
in  the  number  of  transactions  where 
securities  are  offered  as  consideration; 
an  increase  in  the  number  of  hostile 
transactions  involving  proxy  or  consent 
solicitations:  and  significant 
technological  advances  that  have 
resulted  in  more  and  faster 
communications  with  security  holders 
and  the  markets.  Because  these  trends 
have  continued  since  we  issued  the 
Proposing  Release  and  commenters.  for 
the  most  part,  viewed  the  proposals  as 
favorable,"  we  are  adopting  the 
proposals,  with  some  modification. 

As  we  noted  in  the  Proposing  Release, 
the  existing  regulatory  framework 
imposes  a  number  of  restrictions  on 
communications  with  security  holders 
and  the  marketplace,  in  addition,  the 
disparate  regulatory  treatment  of  cash 
and  stock  tender  offers  '-  may  unduly 
influence  a  bidder's  "  choice  of  offering 
cash  or  securities  in  a  takeover 
transaction.  We  also  noted  unnecessary 
differences  in  regulatory  requirements 
between  tender  offers  and  other  types  of 
extraordinary  transactions,  such  as 
mergers.'-^  Finally,  we  noted  that  the 
multiple  regulatory  schemes  that  can 
apply  to  a  transaction  may  impose 
additional  compliance  costs  without 


■"  Regulation  of  Takeovers  and  Security  Holder 
Communications.  Release  No.  33-7607  (Novemtjer 
3.  1998)  (63  FR  67331)  (the  "Proposing  Release"). 

' '  The  comment  letters  are  available  for 
inspection  and  copying  in  our  Public  Reference 
Room  in  File  No.  S7-28-98.  Comments  that  were 
submitted  electronically  also  are  available  on  our 
web  site  (www.sec.gov). 

'-  Stock  tender  offers,  also  referred  to  as  exchange 
tfers.  are  tender  offers  where  the  consideration 
offered  to  security  holders  includes  securities 
(either  equity  or  debt);  these  transactions  generally 
are  registered  under  the  Securities  Act. 

'^  The  term  "bidder"  is  used  throughout  this 
release  to  refer  to  the  offeror  or  purchaser  in  a 
tender  offer. 

'■*  For  a  discussion  of  the  regulatory  schemes 
applicable  to  cash  tender  offers,  exchange  offers. 
cash  and  stock  mergers,  see  Part  Il.A  of  the 
Proposing  Release. 


necessarily  providing  a  sufficient 
marginal  benefit  to  security  holders.  Our 
goals  in  proposing  and  adopting  these 
changes  are  to  promote  communications 
with  security  holders  and  the  markets, 
minimize  selective  disclosure, 
harmonize  inconsistent  disclosure 
requirements  and  alleviate  unnecessary 
burdens  associated  with  the  compliance 
process,  without  a  reduction  in  investor 
protection.'^' 

We  also  proposed  broad  changes  to 
the  regulation  of  securities  offerings  in 
a  companion  release."'  Our  proposed 
treatment  of  communications  in  the 
Securities  Act  Reform  Release  differs 
from  our  approach  in  the  Proposing 
Release.  The  differences  were  due  to  the 
special  nature  of  business  combination 
transactions  '"  in  contrast  to  capital- 
raising  transactions.  At  this  time  we  are 
not  adopting  the  Securities  Act  Reform 
proposals  that  are  unrelated  to  business 
combination  transactions.  We  are 
continuing  to  evaluate  commenters' 
responses  to  the  Securities  Act  Reform 
proposals  and  in  the  future  we  may  take 
action  on  these  proposals.  We  are 
adopting,  however,  several  proposals  in 
the  Securities  Act  Reform  Release  that 
relate  to  business  combination 
transactions.  As  a  result,  some  proposals 
or  concepts  previously  presented  in  the 
Securities  Act  Reform  Release  are 
incorporated  into  this  release.  Where  we 
proposed  changes  that  would  appear  in 
new  forms  included  in  the  Securities 
Act  Reform  Release  (Forms  C  and  SB- 
3j.  those  changes  have  'oeen 
implemented  in  existing  forms  (Forms 
S-4  and  F-4).  In  a  separate  release,  we 
also  are  adopting  significant  changes  to 
the  regulatory  sdaeme  for  cross-border 
tender  offers,  exchange  offers  and  rights 
offerings.'" 

We  believe  these  new  rules  and 
revisions  should  provide  participeuits  in 
the  securities  markets  sufficient 
flexibility  to  accommodate  changes  in 
deal  structure  and  advances  in 
technology  that  continue  to  occur  in 
today's  markets.  Briefly,  the  new  rules 
and  amendments  adopted  today  will: 


'■'•In  this  release  we  focus  on  the  amendments 
that  we  are  adopting  and  how  they  differ  from  the 
original  proposals.  For  a  more  complete  discussion 
of  the  background  and  rationale  for  the  changes,  see 
the  Proposing  Release. 

'8  Securities  .\ct  Reform  Release.  Release  No.  33- 
7606A  (November  13.1998)  (63  FR  67174). 

'"For  purposes  of  this  release,  the  Proposing 
Release  and  the  rules  adopted  in  this  release,  a 
"business  combination  transaction"  means  any 
Rule  145(a)  transaction  (17  CFR  230.145(a)) 
(including  mergers,  recapitalizations,  acquisitions, 
and  similar  matters)  or  tender  offer  (including 
issuer  tender  offers). 

"Release  No.  33-7759  (October  22. 1999)  (the 
"Cross-Border  Adopting  Release"). 


•  Relax  existing  restrictions  on  oral  and 
written  communications  with  security 
holders  by  permitting  the  dissemination  of 
more  information  on  a  timely  basis,  so  long 
as  the  written  communications  are  filed  on 
the  date  of  first  use;  in  particular, 

•  Permit  more  communications  before  the 
filing  of  a  registration  statement  in 
connection  with  either  a  stock  tender  offer  or 
a  stock  merger  transaction; 

•  Permit  more  communications  before  the 
filing  of  a  proxy  statement  (whether  or  not  a 
business  combination  transaction  is 
involved); 

•  Permit  more  communications  regarding  a 
proposed  tender  offer  without 
"commencing"  the  offer  and  requiring  the 
filing  and  dissemination  of  specified 
information; 

•  Harmonize  the  various  communications 
principles  applicable  to  business 
combinations  under  the  Securities  Act, 
tender  offer  rules  and  proxy  rules:  and 

•  Eliminate  the  confidential  treatment 
currently  available  for  merger  proxy 
statements,  except  when  communications 
made  outside  the  proxy  statement  are  limited 
to  those  specified  in  Rule  135; 

•  Balance  the  treatment  of  stock  and  cash 
tender  offers  by  permitting  both  issuer  and 
third-party  stock  tender  offers  to  commence 
as  early  as  the  filing  of  a  registration 
statement; 

•  Simplify'  and  integrate  the  various 
disclosure  requirements  for  tender  offers, 
going-private  transactions,  and  other 
extraordinary-  transactions  in  a  new  series  of 
rules  within  Regulation  S-K,  called 
"Regulation  M-A"; 

•  Combine  the  existing  schedules  for 
issuer  and  third-party  tender  offers  into  one 
schedule  available  for  all  tender  offers, 
entitled  "Schedule  TO"; 

•  Require  a  "plain  English  "  summary  term 
sheet  in  all  tender  offers,  mergers  and  going- 
private  transactions,  except  when  the 
transaction  is  already  subject  to  the 
Securities  Act  plain  English  rules; 

•  Update  the  financial  statement 
requirements  for  takeover  transactions:  in 
particular, 

•  Eliminate  the  requirement  to  file 
financial  statements  for  target  companies  '^ 
in  most  cash  mergers,  consistent  with  the 
treatment  of  cash  tender  offers; 

•  Clarify  when  financial  statements  of  the 
acquiring  company  are  not  required  in  cash 
mergers,  and  when  financial  statements  are 
required,  reduce  the  financial  statements  for 
the  acquiror  from  three  years  to  two: 

•  Clarify  when  the  bidder's  financial 
statements  are  not  required  in  cash  tender 
offers,  and  when  financial  statements  are 
required  in  third-party  offers,  reduce  the 
requirement  from  three  years  to  two; 

•  Require  pro  forma  and  related  financial 
information  in  negotiated  cash  tender  offers 
where  the  bidder  intends  to  engage  in  a  back- 
end  securities  transaction; 


"»The  term  "target"  is  used  throughout  this 
release  to  refer  to  the  company  to  be  acquired  in 
a  business  combination  transaction  or  the  company 
whose  securities  are  the  subject  of  the  transaction, 
whether  the  transaction  is  agreed  upon  or 
unsolicited. 
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•  Reduce  the  financial  statements  required 
for  non-reporting  target  companies  in  stock 
mergers  and  stock  tender  offers; 

•  Permit  an  optional  subsequent  offering 
period  after  completion  of  a  tender  offer, 
during  which  security  holders  can  tender 
shares  without  withdrawal  rights; 

•  Clarifv  Rule  13e-l,  which  requires 
issuers  to  report  intended  repurchases  of 
their  own  securities  once  a  third-party  tender 
offer  has  commenced; 

•  Conform  the  security  holder  list 
requirement  in  the  tender  offer  rules  with  the 
comparable  provision  in  the  proxy  rules  so 
that  the  list  will  include  non-objecting 
beneficial  owners;  and  *  clarify  the  rule  that 
prohibits  purchases  outside  a  tender  offer 
(Rule  10b--13),  codify  prior  interpretations  of 
and  exemptions  from  the  rule,  and 
redesignate  it  as  Rule  14e-5. 

In  several  respects  the  rules  adopted 
today  differ  from  the  proposed  rule 
changes.  The  primary'  differences  are  as 
follows; 

•  The  Securities  Act  exemption  for 
communications  is  extended  to  all  parties  to 
the  transaction  and  any  persons  acting  on 
their  behalf: 

•  The  Securities  Act  exemption  also  is 
revised  to  clarify  that  an  unintentional  or 
immaterial  breach  of  the  filing  requirement 
will  not  result  in  a  loss  of  the  exemption  so 
long  as  a  good  faith  and  reasonable  attempt 
was  made  to  file  and  the  material  is  filed  as 
soon  as  practicable  after  discovery  of  the 
failure  to  file: 

•  A  definition  of  "public  announcement" 
is  provided  so  that  parties  know  when  they 
need  to  begin  filing  v^itten  communications 
relating  to  the  transaction  and  when  the 
prohibition  against  making  purchases  outside 
the  tender  offer  begins; 

•  A  written  communication  relating  to  a 
proposed  transaction  that  is  a  Rule  135  notice 
must  be  filed  unless  the  notice  only  contains 
information  that  has  already  been  filed; 

•  The  confidential  treatment  currently 
available  for  preliminary  merger  proxy 
statements  is  retained  under  limited 
circumstances; 

•  The  requirement  in  expanded  Rule  14a- 
12  to  furnish  a  proxy  statement  as  soon  as 
practicable  is  revised  so  that  a  proxy 
statement  must  be  furnished  at  the  time  a 
form  of  proxy  is  given  to  or  requested  from 
security  holders; 

•  Written  communications  permitted 
under  expanded  Rule  14a-12  must  include 
either  full  participant  information,  as 
currently  required,  or  a  legend  directing 
security  holders  where  they  can  obtain 
participant  information; 

•  Long  form  publication  is  retained  as  a 
means  to  commence  a  tender  offer,  rather 
than  being  eliminated  as  proposed; 

•  The  provision  permitting 
commencement  of  exchange  offers  as  early  as 
the  filing  of  a  registration  statement  is 
extended  to  issuer  exchange  offers,  not 
limited  to  third-party  offers  as  proposed; 

•  A  bidder  that  commences  an  exchange 
offer  early  may  not  be  required  to  deliver  a 
final  prospectus  to  security  holders; 

•  An  acquiror  in  a  stock  merger  or  stock 
tender  offer  need  not  provide  any  financial 


statements  for  a  non-reporting  target  if  the 
acquiror's  security  holders  are  not  voting  on 
the  transaction  and  the  acquisition  is  not 
significant  to  the  acquiror  at  the  20%  level; 

•  Subsequent  offering  period  changes:  this 
period  can  be  between  three  and  20  business 
days,  and  is  not  fixed  at  ten  business  days 

as  initially  proposed;  a  bidder  is  not  required 
to  disclose  an  intent  to  engage  in  a  back-end 
merger:  and  a  bidder  must  announce  the 
results  of  the  initial  offering  period  before 
beginning  the  subsequent  offering  period; 

•  A  bidder  must  disclose  pro  forma 
financial  information  in  the  first  tier  of  a  two- 
tier  transaction  for  negotiated  transactions 
only,  not  for  transactions  where  access  to  the 
target's  financial  information  is  limited; 

•  The  information  required  by  Rule  13e-l 
regarding  issuer  repurchases  of  securities 
need  not  be  disseminated  to  security  holders; 
in  addition,  an  exclusion  from  this  rule  is 
provided  for  certain  periodic,  routine 
repurchases;  and 

•  Several  additional  exceptions  are  added 
to  new  Rule  14e-5. 

At  this  time  we  are  not  adopting 
several  concepts  that  we  solicited 
comment  on,  including: 

•  A  modification  to  the  proxy  rules  that 
would  permit  the  direct  delivery  of  proxy 
materials  to  non-objecting  beneficial  owners; 

•  A  federally-mandated  proxy  solicitation 
period; 

•  A  "test  the  waters"  provision  for  proxy 
solicitations; 

•  A  requiretjient  that  bidders  commencing 
a  tender  offer  by  summary  advertisement 
mail  their  tender  offer  materials  to  security 
holders; 

•  A  proxy  analogue  to  the  early 
commencement  provision  in  exchange  offers 
that  would  permit  the  sending  of  proxy  cards 
with  "preliminary"  proxy  materials;  and 

•  An  expansion  of  the  Private  Securities 
Litigation  Reform  Act  of  1995  ^°  safe  harbor 
from  liability  to  cover  forward-looking 
statements  made  in  connection  with  tender 
offers. 

In  the  future,  depending  on  the  effects 
of  today's  rule  changes,  we  may 
consider  proposing  additional  changes 
to  further  harmonize  the  regulatory 
requirements. 

II.  Discussion  of  New  Regulatory 
Scheme 

A.  Overview 

1.  Increased  Communications  Permitted 
Before  Filing  Disclosure  Document 

Today,  merger  and  acquisition 
transactions  are  occurring  at  a  faster 
pace,  due  in  part  to  the  rapid 
development  of  new  technologies  and 
advancements  in  communications.  As  a 
result  of  economic  and  regulatory- 
pressures,  many  companies  are 
releasing  more  information  to  the 
market  before  a  registration,  proxy  or 
tender  offer  statement  is  filed  publicly 


with  us.^'  In  many  cases,  parties  are 
releasing  information  on  proposed 
transactions  including  pro  forma 
financial  information  for  the  combined 
entity,  estimated  cost  savings  and 
synergies.  As  we  noted  in  the  Proposing 
Release,  parties  to  business  combination 
transactions  provide  several  reasons  for 
the  need  to  disclose  information  early.-' 
including  the  duty  under  Rule  lOb-5  to 
disclose  material  information  in  a 
manner  that  is  not  misleading.- '  We 
also  recognize  that  parties  may  be 
subject  to  other  regulatory  requirements 
to  disclose  information  to  the  markets 
early.-'* 

Existing  restrictions  on 
communications  result  primarily  from 
the  broad  concepts  of  "offer"  "'  and 
■prospectus"  -''  under  the  Securities 
Act.  "solicitation"  -^  under  the 
Exchange  Act  proxy  rules,  and 
"commencement"  -"  under  the  Williams 


20  Pub.  L.  104-67.  109  Slat.  737  (1995). 


-'  Companies  may  disclose  information  in 
response  to  the  markets  demand  for  information 
regarding  proposed  transactions  and  the  need  to 
keep  customers,  employees  and  other 
constituencies  adequately  informed. 

22  See  Part  U.B.I  of  the  Proposing  Release. 

21 17  CFR  240.1Gb-5.  We  have  long  recognized 
the  needs  of  issuers  to  communicate  with  security 
holders  regarding  important  business  and  financial 
developments.  See  Releases  No.  33-*697  (May  28, 
1964)  (29  FR  7317)  and  33-5180  (August  16,  1971) 
(36  FR  16506),  In  addition,  the  Division  of 
Corporation  Finance  has  previously  recognized  the 
needs  of  bidders  to  disclose  information  regarding 
a  contemplated  'back-end"  transaction  (i.e..  a 
subsequent  transaction  in  which  the  bidder 
acquires  any  remaining  securities  outstanding) 
Disclosure  of  information  required  by  Schedule 
14D-1  regarding  a  "Isack-end  "  transaction  generally 
will  not  result  in  "gun  jumping  "  because  the 
information  is  not  designed  to  prime  the  market  for 
a  subsequent  registered  offering  of  securities. 
Instead,  the  information  aids  investors  in  evaluating 
the  terms  of  a  tender  offer  and  deciding  whether  to 
tender  for  cash  or  wait  for  securities  in  a  back-end 
transaction.  See  Release  No,  33-5927  (April  24. 
1978)  (42  FR  18163), 

2->  Companies  may  be  required  to  disclose 
information  under  the  particular  rules  of  the  stock 
exchange  or  inter-dealer  quotation  system  upon 
which  their  securities  are  traded, 

25  Section  2(a)(3)  of  the  Securities  Act  (15  I'S.C. 
77b)  broadly  defines  "offer"  as  including  every 
attempt  or  offer  to  dispose  of.  or  solicitation  of  an 
offer  to  buy.  a  security  or  interest  in  a  security,  for 
value.  Offers  are  currently  prohibited  during  the 
pre-filing  period  and  restricted  during  the  waiting 
period, 

2" The  term  "prospectus"  is  defined  in  section 
2(a)(10)  (15  U.S.C.  77b)  to  include  any  prospectus, 
notice,  circular,  advertisement,  letter  of 
communication,  written  or  by  radio  or  television. 
that  offers  any  security  for  sale  or  confirms  the  sale 
of  the  security,  except  for  communications  that  are 
preceded  or  accompanied  by  a  statutory'  prospectus. 

2'  "Solicitation"  is  broadly  defined  to  include 
'the  furnishing  of  a  form  of  proxy  or  other 
communication  to  security  holders  under 
circumstances  reasonably  calculated  to  result  in  the 
procurement,  withholding  or  revocation  of  a 
proxy,""  See  Rule  14a-l(/)  (17  CFR  240,14a-l{/)), 

28 The  Williams  Act  provides  that  only  very 
limited  information  can  be  announced  without 
either  commencing  a  cash  tender  offer  or  requiring 
the  filing  of  a  registration  statement  in  a  stock  offer. 
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Act  tender  offer  rules. ^^  We  recognize 
that  restricting  communications  to  one 
document  may  actually  impede,  rather 
than  promote,  informed  investing  and 
voting  decisions. 

We  are  adopting,  as  proposed,  non- 
exclusive exemptions  under  the 
Securities  Act.  proxy  rules  and  tender 
offer  rules  that  permit  communications 
for  an  unrestricted  length  of  time 
without  a  cooling-off  period  between 
the  end  of  communications  and  filing. 
Written  communications  made  in 
reliance  on  the  exemptions  must  be 
filed.  In  response  to  comments,  we  have 
modified  the  exemptions  slightly  from 
those  proposed,  as  discussed  below 

One  major  benefit  of  permitting 
earlier  communications  is  that  more 
information  will  be  available  generallv 
to  all  security  holders,  not  simplv  to  a 
limited  audience  of  analysts  and 
financially  sophisticated  market 
participants.  Because  the  new  rules  do 
not  require  oral  communications  to  be 
reduced  to  writing  and  filed,  some 
selective  disclosure  may  continue  to 
occur.  *o  Nevertheless,  the  rules  adopted 
today  are  designed  to  reduce  selective 
disclosure  by  permitting  widespread 
dissemination  of  information  through  a 
variety  of  media  calculated  to  inform  all 
security  holders  about  the  terms, 
benefits  and  risks  of  a  planned 
extraordinary  transaction  We  believe 
that  parties  to  business  combination 
transactions  generally  wish  to  inform 
the  marketplace  at  large  about  their 
deals,  and  will  use  the  new  rules  to 
accomplish  this  end.  The  new 
regulatory  scheme  is  not  intended  to  be 
used  as  a  means  to  substitute  selective 
oral  disclosure  for  written  and  oral 
disclosure  that  becomes  public  on  a 
widespread  basis."  Although  this 
release  does  not  impose  new 
requirements  on  oral  communications, 
we  remain  extremely  troubled  by  the 
selective  disclosure  of  rhaterial 


See  Rule  14d-2(c)  and  (d)  (17  CFR  240.14d-2(c)  and 

Id)) 

•''The  Williams  Act  was  enacted  in  1968  as  an 
amendment  to  the  Exchange  Act  (sections  13(d)-(e) 
.ind  14(d)-(f)).  The  Williams  Act  regulates  tender 
offers  and  imposes  beneficial  ownership  reporting 
requirements.  15  U.S.C.  78m(dHe)  and  15  U.S.C. 
-8n(d)-(f). 

^''  Our  exemptions  permitting  earlier 
communications  do  not  in  any  way  alter  the 
liability  traditionally  imposed  on  insider  trading. 
Sep  Rules  lOb-5  and  14e-3  (17  CFR  240.14e-3). 
Rule  14e-3  applies  when  a  person  "has  taken  a 
substantial  step  or  steps  to  commence,  or  has 
(nmmenced.  a  tender  offer."  so  the  timing  of  this 
rule  is  not  affected  by  the  new  regulator)'  scheme. 

"  The  new  rules  only  provide  an  exemption  from 
section  5  (and  comparable  restrictions  on 
communif  ations  under  the  proxy  and  lender  offer 
rules).  Oral  i  oinmunications  under  the  new  rules. 
like  written  communications,  will  have  liability 
under  the  applicable  regulatory  scheme.  See  Part 
II. B. 2  below. 


information. 32  The  staff  is  considering 

broader  regulatorv  approaches  to  limit 
or  inhibit  written  and  oral  selective 
disclosure  by  issuers  in  all  contexts, 
including  those  addressed  in  this 
release.  If  we  decide  to  pursue  these 
approaches,  we  will  issue  a  separate 
release  seeking  public  comment. ''^ 

The  scheme  we  adopt  today  provides 
the  maximum  amount  of  flexibility  to 
disclose  information  to  securitv  holders 
and  thp  markets.  '•*  This  new 
communications  scheme,  however,  does 
not  change  the  current  requirement  that 
security  holders  receive  a  mandated 
disclosure  document  bpfore  thev  are 
asked  to  make  a  voting  or  investment 
decision  {e.g..  a  prospectus,  proxy 
statement,  or  tender  offer  statement 
setting  forth  complete  and  balanced 
information).  ^'^  Of  course,  security 
holders  may  buy  or  sell  in  the  market 
before  they  receive  the  mandated 
disclosure  document.  That  is  true  under 
the  currpnt  regulatory  scheme  as  well  as 
under  the  new  one.  Under  the  new- 
rules,  security  holders  are  likely  to  have 
information  about  the  transaction  at  an 
earlier  point  in  time,  and  thev  can 
choose  to  act  on  this  information  or  wait 
for  the  complete  disclosure  document. 

While  it  is  possible  under  the  new 
scheme  to  announce  a  proposed 
transaction  long  before  a  mandated 
disclosure  document  is  filed,  we  do  not 
believe  acquirors  will  delay  the  filing  of 
a  mandated  disclosure  document 
unnecessarily  because  the  longer  thev 
wait  the  greater  the  risk  that  market 
forces  will  affect  the  terms  of  the  deal 
or  another  potential  acquiror  will 
announce  a  competing  transaction.  We 


'^  Chairman  Levitt  has  expressed  concerns  about 
the  selective  disclosure  of  material  information  to 
analysts  and  institutional  investors.  See  "A 
Question  of  Integrity:  Promoting  Investor 
Confidence  by  Fighting  Insider  Trading,"  speech 
given  Feb.  27. 1998,  available  on  our  web  site 
(www.sec.gov). 

"  See  "Quality  Information:  The  Lifeblood  of  Our 
Markets"  speech  given  by  Chairman  Levitt  on  Oct. 
18,  1999.  available  on  our  web  site  (www.sec.gov). 
"The  behind-the-scenes  feeding  of  material  non- 
public information  from  companies  to  analysts  is  a 
stain  on  our  markets.  This  selectiveness  is  a 
disservice  to  investors  and  it  undermines  the 
fundamental  principle  of  fairness.  In  a  time  when 
instantaneous  and  free  flowing  information  is  the 
norm,  these  sort  of  whispers  are  an  insult  to  fair  and 
public  disclosure  *   *   V  (T)he  Commission  is 
planning  to  take  action  where  it  can.  Within  the 
next  few  months,  we  will  consider  proposing  rules 
to  close  the  gap  between  those  in  the  so-called 
'know'  and  the  rest  of  us  in  the  public." 

3<  We  solicited  comment  on  two  alternatives  to 
our  primar>'  communications  proposal  that  were 
not  favored  by  commenters  and  are  not  being 
adopted. 

^'  The  exemptions  also  apply  to  communications 
made  after  the  mandated  disclosure  document  is 
filed,  so  long  as  written  communications  are  filed. 
They  do  not,  however,  alter  the  disclosure,  filing 
and  delivery  requirements  for  the  mandated 
disclosure  documents. 


believe  that  companies  aimoujicing  a 
transaction  should,  and  we  encourage 
them  to,  file  the  mandated  disclosure 
document  as  soon  as  possible  after 
announcing  a  proposed  transaction. 
Our  long-held  concern  regarding 
communications  that  could  condition 
the  market  before  dissemination  of  a 
mandated  disclosure  document  is 
mitigated  by  the  continuing  requirement 
to  deliver  a  disclosure  document  before 
any  voting  or  investment  decision  can 
be  made,  and  the  attendant  liability  for 
false  or  misleading  statements. 
Communications  made  in  reliance  on 
the  new  exemptions  would,  of  course, 
be  subject  to  section  lOCb)  liability.  ^^  We 
remind  persons  relying  on  the 
exemptions  that  fraudulent  statements 
in  these  communications  could  not  be 
cured  by  subsequent  filings.  In  light  of 
these  considerations,  we  believe  that  the 
benefits  conferred  on  the  marketplace 
by  the  disclosure  of  more  information 
on  a  timely  basis  outweigh  the  risks  that 
the  information  will  be  incomplete  or 
potentially  misleading. 

2.  Eligibility 

Our  proposals  did  not  make 
distinctions  based  on  size  and  seasoned 
status.  Due  to  the  extraordinary  nature 
of  business  combination  transactions, 
security  holders  and  the  markets  need 
full  and  timely  information  regarding 
those  transactions  regardless  of  the  size 
or  seasoned  status  of  the  companies 
involved.  We  recognized  the  inherent 
difficulties  in  selecting  the  appropriate 
focus  for  purposes  of  applying  an 
eligibility  test  [i.e..  should  you  look  at 
the  status  of  the  acquiror,  the  target  or 
the  combined  entity?).  All  commenters 
who  addressed  the  issue  agreed  with 
our  view.  Therefore,  the  exemptions  are 
adopted  as  proposed,  without  any 
eligibility  reauirements. 

We  also  asked  whether  the 
exemptions  should  be  limited  to  the 
parties  to  the  transaction  or  available  to 
others  who  may  be  acting  on  behalf  of 
the  parties  to  the  transaction.  In 
particular,  we  noted  that  in  a  third-party 
stock  offer  the  company  to  be  acquired 
would  not  ordinarily  be  subject  to  the 
Securities  Act  restrictions  on 
communications,  but  under  certain 
circumstances,  it  could  be  viewed  as 
joining  with  the  acquiror  in  making  the 
offer.  In  that  case,  the  exemptions 
would  need  to  extend  to  additional 
parties.  In  addition,  we  asked  whether 
the  parties'  affiliates,  dealer-managers, 


'"  15  U.S.C.  78i(b).  The  communications 
permitted  under  the  exemptions  adopted  would  be 
subject  to  liability  under  the  particular  regulatory 
scheme  (the  Securities  Act.  proxy  or  tender  offer 
rules)  as  well  as  Rule  lOb-5  and  the  other  antifraud 
rules. 
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and  others  acting  on  behalf  of  the 
parties  to  the  transaction  should  be 
permitted  to  rely  on  the  exemption. 
Again,  most  cnmmenters  were 
consistent  in  rec  ommending  that  we 
expand  the  exemptions  to  these  persons. 
While  we  realize  that  in  many 
circumstances  the  exemptions  would 
not  be  necessarv'  for  persons  other  than 
the  parties  to  the  tran.saction  or  the 
parlv  making  the  offer,  we  want  to 
encourage  full,  complete  and 
continuous  communications  with 
security  holders.  Therefore,  we  are 
adopting  the  exemptions  to  cover  all 
pers(ms  acting  on  the  parties'  behalf. 

3,  Written  Communications  With 
Legend  Filed  on  Date  of  First  Use 

We  are  adopting,  as  proposed,  a 
condition  to  the  communications 
exemptions  that  all  written 
communications  in  connection  with  or 
relating  to  a  business  combination 
transaction  be  filed  on  or  before  the  date 
of  first  use.^'  In  addition,  all  written 
communications  must  include  a 
prominent  legend  advising  investors  to 
read  the  registration,  proxy  or  tender 
offer  statement,  as  applicable. '"  We 
believe  that  a  prompt  filing  requirement 
is  necessarv'  to  protect  security  holders 
and  assure  that  these  communications 
are  available  tn  all  investors  on  a  timely 
basis. '"  In  most  cases,  this  information 
will  need  to  be  filed  electronically  via 
the  EDGAR  System,  and  thus  will  be 
rapidly  disseminated  to  the 
marketplace. •*'^' 

In  the  Proposing  Release,  we  asked 
whether  parties  relying  on  the 
exemptions  should  be  permitted  to  file 
written  communications  on  a  later  date 
(e.g  .  when  the  mandated  disclosure 
document  is  filed  or  some  other  date). 
While  several  commenters  viewed  the 
requirement  as  reasonable,  a  few 
believed  it  would  he  burdensome.  The 
latter  group  of  commenters  stated  that  a 
same-day  filing  requirement  could  cause 
parties  to  delav  the  release  of 


'~  Written  communications  include  all 
information  disseminated  otherwise  than  orally, 
including  electronic  communications  and  other 
future  applications  of  changing  technology.  Videos 
and  (;D-ROMs.  for  example,  should  be  filed  on 
EtXi.'KR  i)V  means  of  a  transcript.  See  Rule  304  of 
ReSulationS-T(  17  CFR  2.32.304). 

'"  The  legend  also  would  advise  investors  that 
they  can  obtain  copies  of  the  filed  documents  for 
free  at  the  Commission's  web  site  and  explain 
which  documents  are  available  for  free  from  the 
issuer  or  filing  person,  as  applicable.  See  new  Rule 
165(c)(1)  and  revised  Rules  14a-12(a)(l)(ii).  13e- 
4(c).  14d-2(b)(2),  and  14d-9(a). 

"  We  did  not  propose,  and  are  not  adopting,  a 
requirement  to  deliver  written  communications  to 
security  holders. 

*°  These  communications  must  be  filed  on 
EDGAR  to  the  same  extent  that  the  related 
prospectus,  proxy  statement  or  tender  offer 
statement  must  be  filed  on  EDGAR. 


information.  These  commenters 
believed  that  communications  that 
would  otherwise  be  made  late  in  the  day 
will  be  postponed  until  the  materials 
can  be  filed  on  the  same  day.  We 
believe,  however,  that  in  most  cases 
parties  to  business  combination 
transactions  will  be  able  to  time  their 
communications  so  that  it  is  possible  to 
file  them  on  the  same  day  they  are 
made.  Also,  Rule  13(d)  of  Regulation  S- 
T  permits  communications  that  are 
made  outside  of  the  Commission's 
business  hours  to  be  filed  electronically 
as  soon  as  practicable  on  the  next 
business  day.'"  Further,  we  have 
clarified  that  an  immaterial  or 
unintentional  delay  in  filing  will  not 
preclude  reliance  on  the  Securities  Act 
exemption. ^2 

The  filing  requirement  applies  to 
written  communications  that  are  made 
public  or  are  otherwise  provided  to 
persons  that  are  not  a  party  to  the 
transaction.''-^  As  a  general  matter,  this 
would  include,  for  example,  scripts 
used  by  parties  to  the  transaction  to 
communicate  information  to  the  public 
and  other  written  material  {e.g..  slides) 
relating  to  the  transaction  that  is  shown 
to  investors.'*''  In  contrast,  internal 
written  conmiunications  provided 
solely  to  parties  to  the  transaction,  legal 
counsel,  financial  advisors,  and  similar 
persons  authorized  to  act  on  behalf  of 
the  parties  to  the  transaction  would  not 
need  to  be  filed.  Also,  as  explained  in 
the  Proposing  Release,  business 
information  that  is  factual  in  nature  and 
relates  solely  to  ordinary  business 
matters,  and  not  the  pending 
transaction,  would  not  need  to  be  filed. 
We  expect  that  filing  persons  will  apply 
traditional  legal  principles  in 
determining  whether  a  particular 
written  communication  is  made  in 
connection  with  or  relates  to  a  proposed 
business  combination  transaction.''^ 


"I  17  CFR  232.13(d).  See  Part  n.C.3  below. 

"  See  Part  n.B.2  below. 

*3  Oral  communications  are  covered  by  the 
exemptions,  but  they  do  not  need  to  be  reduced  to 
writing  or  filed.  Oral  communications,  as  proposed, 
will  be  subject  to  liability  under  the  applicable 
regulatory  scheme.  For  example,  pre-filing  oral 
communications  regarding  a  proposed  offering  of 
securities  in  connection  with  a  business 
combination  transaction  will  be  subject  to  section 
12(a)(2)  liability.  See  Part  I1.B.2  below. 

**Cf.  Rule  14a-6(c)  (17  CFR  240.14a-6(c))  and 
Item  1016(g)  of  Regulation  M-A. 

*^  At  this  time  we  are  not  adopting  proposed 
Rules  168  and  169,  the  exemptions  for  regularly 
released  forward-looking  information  and  factual 
business  communications  from  the  filing 
requirements.  See  Part  VII.A.l.c.ii.(A)  and  (B)  of  the 
Securities  Act  Reform  Release  and  Release  No.  33- 
5009  (Oct.  7,  19691  (34  FR  16870).  Although  we  are 
not  adopting  these  rules,  we  do  not  expect  parties 
to  file  ordinary  or  routine  business  communications 
that  refer  to  the  transaction  in  a  noD-sul>stantive 
way. 


Several  commenters  criticized  the 
proposed  filing  requirement  because  it 
could  result  in  the  filing  of  duplicative 
or  substantially  similar  information 
when  similar  communications  are  made 
over  time.  In  response  to  this  concern, 
we  are  clarifying  that  any  republication 
or  redissemination  of  the  same 
information  would  not  need  to  be  filed 
again  to  comply  with  the  exemptions.  If. 
however,  information  is  either  added  to 
or  changed  from  the  content  of  an 
earlier  communication,  then  the  revised 
written  communication  must  be  filed.'"* 

B.  Communications  Under  the 
Securities  Act 

1.  Securities  Act  Exemption  and  Filing 
Rules 

We  are  exercising  our  exemptive 
authority  to  create  an  exemption  that 
will  permit  more  communications  with 
security  holders  and  the  markets 
regarding  a  planned  business 
combination  transaction.''"  We  find  that 
free  communications  relating  to 
business  combination  transactions  are 
in  the  public  interest  and  consistent 
with  the  protection  of  investors. 
Accordingly,  we  adopt  new  Rules  165, 
166  ■*«  and  425''"  and  amend  Rules  135 
and  145."'"  These  new  and  amended 


■"'If  the  same  written  communication  is 
redisseminated  or  contains  only  minimal  changes 
(e.g..  corrpcticin  of  minor  typographical  errors,  an 
update  regarding  a  rontai:t  person,  or  stylistic 
changes  inc  luding  a  rhange  in  the  format,  type-size. 
letterhead,  addressee,  etc.)  without  any  change  to 
the  content  of  the  information,  the  written 
communication  would  not  need  to  be  refiled.  In 
addition,  we  do  not  expect  persons  to  file  responses 
to  specific  unsolicited  inquiries  if  the  responses  are 
not  disseminated  to  others.  Of  course,  if  a  response 
to  an  unsolicited  inquiry  ( (inlained  material 
information  not  otherwise  available  to  the  investing 
public  if.g..  projections!,  the  communication  would 
need  to  be  filed. 

■•■  Section  28  of  the  Securities  Act  (15  U.S.C.  77z- 
3)  gives  us  authority  to.  by  rule  or  regulation, 
conditionally  or  unconditionally  exempt  any 
person,  security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or  transactions  from 
any  provision  of  this  title  or  any  rule  or  regulation 
issued  under  this  title  to  the  extent  that  such 
exemption  is  necessary  or  appropriate  in  the  public 
interest,  and  is  consistent  with  protection  of 
investors, 

■"We  adopt  proposed  Securities  Act  Rules  165, 
166  and  167  as  new  Rules  16.')(b),  165(a)  and  166. 
respectively.  These  rules  are  limited  to  business 
combination  transactions  since  the  Securities  Act 
Reform  Release  proposals  governing  capital-raising 
transactions  are  not  being  adopted  at  this  time. 

•''In  the  Securities  .^cl  Reform  Release,  we 
proposed  a  requirement  thai  all   'free  writing  " 
materials  be  filed  as  prospertus  supplements  in 
accordance  with  Rule  425   In  this  release,  we  adopt 
proposed  Rule  425(b)  and  {(  )  as  new  Rule  425(a) 
and  (b)  and  limit  the  rule  to  business  combination 
transactions.  Proposed  paragraph  (a)  contained 
several  exceptions  from  the  filing  requirement.  We 
retain  the  exceptions  that  are  still  applicable  in 
Rule  425(d). 

50  See  Part  II. B. 3  helavi  discussing  revised  Rules 
135  and  145  in  greater  detail. 
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rules  permit  parties  to  communicate 

freely  about  a  planned  business 
combination  transaction  before  a 
registration  statement  is  filed,  as  well  as 
during  the  waiting  period  and  post- 
effective  periods,  so  long  as  their 
HTitten  communications  used  in 
connection  with  or  relating  to  the 
transaction  are  filed  beginning  with  the 
first  public  announcement  '■'  and  ending 
with  the  close  of  the  proposed 
transaction.^^  As  noted  in  the  Proposing 
Release,  these  communications  are  not 
excluded  from  the  definition  of  "offer" 
in  the  Securities  Act.'''  as  no  content 
restriction  is  imposed  on  the 
communications,''-'  Instead,  new  Rule 
165  exempts  persons  making  these 
communications  from  sections  5[b)(l) 
and  (c)  of  the  Securities  Act.^s 

New  Rules  165  and  166  are  available 
only  for  business  combination 
transactions.  New  Rule  165  defines  a 
business  combination  transaction  as  a 
transaction  specified  in  Rule  145(a)  or 
an  exchange  offer  Thus,  either  the 
proxy  rules  or  the  tender  offer  rules 
must  be  applicable  to  the  transaction. 
We  have  added  a  preliminarv*  note  to 
Rules  165  and  166  to  state  thiat  the 
exemption  is  not  available  to 
communications  that  may  technicallv 
comply  with  the  rule,  but  have  the 
primary  purpose  or  effect  of 


=  '  Sep  Part  II, B  4  below  for  the  definition  of  public 
announcement, 

52  Sef  Part  11, A, 3  above  discussing  the  types  of 
written  communications  that  must  be  filed.  Written 
communications  relating  to  the  transaction  before 
tlie  filing  uf  d  legisliaiion  statement  are 
prospectuses  that  must  be  filed  under  Rule  425,  See 
new  Rule  lB5(al.  ,'\fter  a  registration  statement  is 
filed  (during  what  is  called  the  "waiting  period"), 
and  after  effectiveness  of  the  registration  statement, 
written  communications  relating  to  the  transaction 
are  prospectuses  that  must  be  filed  under  Rule  425 
,S>p  new  Rule  165(bl,  Communications  filed  under 
Rule  425  do  not  need  to  be  delivered  to  security 
holders.  This  does  not,  however,  change  the 
prospectus  delivery  requirements  for  the  mandated 
prospectus  that  is  part  of  the  registration  statement, 
and  any  supplements  either  before  or  after  the 
registration  statement  is  declared  effective.  These 
prospectuses  and  supplements  would  continue  to 
be  delivered  to  securitv  holders  and  filed  under 
Rule  424  (ITCFR  230.424)  instead  of  Rule  425. 

^'  A  communication  that  contains  no  more 
information  than  that  specified  in  Rule  135  will  not 
be  an  offer,  as  is  currentlv  the  case. 

■^  We  note,  however,  that  a  communication 
relating  to  an  investment  companv  that  is  permitted 
by  the  new  and  amended  rules  generallv  would 
have  omitted  to  state  a  fact  necessary  in  order  to 
make  the  statements  in  the  communication  not 
materially  misleading  unless  the  communication 
includes  the  Information  specified  in  Rule  34b-l 
1 17  CFR  270.34b-l)  under  the  Investment  Company 
Act  of  1940  (17  i;.S,C,  80a-l  et  seq] 

'■■■New  Rule  166  provideslhat  communications 
before  the  first  public  announcement  of  a 
transaction  will  not  be  offers,  so  long  as  parties  to 
the  transaction  take  reasonable  steps  to  prevent 
further  distribution  or  publication  until  the  first 
public  announcement  or  the  registration  statement 
is  filed. 


conditioning  the  market  for  a  capital- 
raising  or  resale  transaction.^^ 

2.  Liability  for  Communications 

As  proposed,  both  oral  and  written 
communications  made  in  reliance  on 
the  Securities  Act  exemption  would  be 
offers  subject  to  section  12(a)(2) 
liability,  based  on  the  belief  that  this 
level  of  liability  would  adequately 
protect  investors  without  chilling 
communications."^"  Approximately  half 
the  commenters  who  addressed  the 
issue  agreed  with  the  proposed  liability 
standard,  while  the  others  believed  that 
this  potential  level  of  liability  could 
have  a  chilling  effect  on 
communications. 

We  are  adopting  the  proposed 
regulator}  scheme.  To  the  extent  that 
these  communications  constitute  offers, 
they  currently  would  be  subject  to 
section  12(a)(2)  liability.  As  a  result,  we 
do  not  believe  that  the  adopted  rules 
alter  the  current  liability  levels  for  these 
communications,''**  In  light  of  the 
extensive  pre-filing  communications 
that  are  ongoing  in  the  marketplace  now 
with  respect  to  business  combination 
transactions,  we  believe  that  a  section 
12(a)(2)  standard  of  liabilitv  would  not 
signifii:antl\  chill  communications. 

Several  commenters  also  indicated 
that  the  proposed  section  5(c) 
exemption  should  not  be  conditioned 
on  timely  filing  of  all  written 
communications,  Commenters  were 
concerned  that  a  failure  to  timfly  file  a 
written  communication  could  result  in 
a  loss  of  protection  under  the 
exemption,  resulting  in  a  section  5 
violation  that  would  give  security 
holders  a  right  of  rescission.  In 
proposing  the  filing  requirement,  we  did 
not  intend  to  provide  securitv  holders 
with  an  automatic  right  of  rescission  if 
a  communication  is  either  filed  late  or 
there  is  an  unintentional  failure  to  file. 
To  clarify  this  issue,  we  are  revising  the 
filing  requirement  in  new  Rule  165  to 


5*  For  example,  the  exemption  would  not  be 
available  where  a  non-reporting  issuer  conducts  an 
exchange  offer  primarily  for  the  purposes  of  giving 
its  investors  freely  tradable  securities  and  creating 
a  public  market  in.  or  manipulating  the  market  for. 
those  securities.  Likewise,  it  would  be 
inappropriate  to  rely  on  the  exemptions  in  effecting 
a  merger  of  a  public  "shell"  company  to  take  a 
private  company  public.  These  mergers  commonly 
are  used  to  develop  a  market  for  the  merged  entity's 
securities,  often  as  part  of  a  scheme  to  manipulate 
the  market  for  those  securities. 

5' Of  course,  if  a  communication  contains 
material  information,  that  information  must  be 
disclosed  in  the  registration  statement  that  is 
declared  effective.  Therefore,  the  information 
ultimately  will  be  subject  to  section  11  liability  (15 
U.S.C.  77k)  as  well. 

5*  In  some  cases,  these  communications  are  filed 
and  incorporated  by  reference  into  registration 
statements,  and  as  a  result  also  are  subject  to 
section  11  liabilitv. 


State  that  an  immaterial  or  unintentional 
failure  to  file  or  delay  in  filing  will  not 
result  in  a  loss  of  the  exemption  from 
section  5(b)(1)  or  (c).  so  long  as  a  good 
faith  and  reasonable  attempt  to  file  the 
written  communication  is  made  and  the 
communication  is  filed  as  soon  as 
practicable  after  discovery  of  the  failure 
to  file.ss 

3.  Rules  135  and  145 

Currently.  Rule  135  provides  that 
disclosure  of  certain  limited  information 
in  notice  form  will  not  be  deemed  an 
"offer"  for  purposes  of  section  5  of  the 
Securities  Act.""  A  Rule  135  notice  is 
typically  made  upon  announcement  of  a 
proposed  securities  offering  before  a 
registration  statement  is  filed. ^^  Rule 
145(b)(1)  contains  a  similar  provision 
regarding  the  information  in  a  stock 
merger  that  will  not  be  deemed  a 
"prospectus"  or  "offer."*- 

We  proposed  several  revisions  to 
Rules  135  and  145  in  the  Proposing 
Release  and  the  Securities  Act  Reform 
Release.  In  particular,  we  proposed 
moving  the  substance  of  Rule  145(b)(1) 
to  Rule  135.  as  both  rules  contain 
similar  provisions  regarding  the 


5'  New  Rule  165(e),  This  provision  is  similar  to 
the  good  faith  standard  in  Rule  S08(a)  of  Regulation 
D  (17  CFR  230.508(a)).  Although  an  immaterial  or 
unintentional  failure  to  file  or  delay  in  filing  is  a 
violation  of  the  filing  requirement,  it  would  not 
render  the  exemption  unavailable.  Factors  to  be 
considered  in  determining  whether  a  delay  in  filing 
is  immaterial  or  unintentional  include:  The  nature 
o!  the  information,  the  length  of  the  delay,  and  the 
surrounding  circumstances,  including  whether  a 
bono //de  effort  was  made  to  file  timely  If  a  written 
communication  is  made  late  in  the  day  and  the 
offeror  attempts  to  file  it,  but  experiences  difficulty 
in  Rhng  electronically  on  EDGAR,  and  files  as  soon 
as  practicable  after  business  hours  or  the  following 
business  day,  the  exemption  will  continue  to  be 
available. 

90 15  U.S.C.  77e.  Rule  135  generally  permits 
prospective  offerors  to  issue  notices  that  include  the 
following  information:  (1)  The  itame  of  the  issuer; 
(2)  the  title,  amount  and  basic  terms  of  the 
securities  to  be  offered,  the  amount  of  the  offering, 
if  any.  by  selling  security  holders,  the  anticipated 
time  of  the  offering,  and  a  brief  statement  of  the 
manner  and  purpose  of  the  offering,  without 
naming  the  underwriters;  and  (3)  any  statement  or 
legend  required  by  state  law.  Other  limited 
information  also  is  permitted  under  the  rule  for 
rights  offerings,  exchange  offers  and  offers  to 
employees  of  the  issuer  or  an  affiliate. 

*'  Cash  tender  offers  and  cash  mergers  do  not 
involve  the  Securities  Act.  and  thus  no  reliance  on 
Rule  135  is  necessary. 

*2  Rule  145  is  the  rule  that  applies  the  registration 
requirements  to  business  combinations  involving 
security  holder  voting  decisions.  Rule  145(b)(1) 
provides  that  wTitten  communications  containing 
only  specified  information  about  mergers  and 
similar  transactions  are  not  deemed  offers  or  a 
prospectus.  Rule  135(a)(4)  contains  a  similar 
provision  for  communications  almut  exchange 
offers.  Rule  145(b)(2)  which  provides  that  certain 
communications  subject  to  the  proxy  rules  are  not 
offers,  is  being  rescinded  as  proposed. 
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information  that  will  not  be  deemed  an 
offer.  We  are  adopting  those  revisions.^^ 

In  addition  to  tne  changes  proposed, 
we  asked  whether  Rule  135  notices 
should  be  filed.  Although  Rule  135  does 
not  currently  require  these  notices  to  be 
filed,  in  many  cases  the  135  notice 
would  be  the  first  written 
communication  relating  to  a  proposed 
business  combination  transaction.  We 
believe  it  is  important  for  this 
information  to  reach  the  marketplace 
promptly  and  on  a  widespread  basis. 
Generally,  these  notices  are  short 
documents  (e.g.,  press  release  or  other 
form  of  written  notice  of  an  intended 
offer).  Currently,  the  first  press  release 
or  other  written  communication 
announcing  a  proposed  business 
combination  transaction  often  is  filed 
under  cover  of  Form  8-K.*^-'  In  addition, 
under  the  new  regulatory  scheme  these 
communications  would  have  to  be  filed 
under  the  proxy  or  tender  offer  rules,  if 
applicable  As  a  result,  we  do  not 
believe  that  a  filing  requirement  for  the 
first  public  communication  regarding  a 
business  combination  will  impose  a 
significant  burden. 

We  are  adopting  a  filing  requirement 
that  encompasses  Rule  135  notices. 
These  notices  must  be  filed  under  new 
Rule  425  because  they  are  written 
communications  relating  to  a  proposed 
transaction.  Even  though  we  are 
requiring  these  notices  to  be  filed,  our 
rules  provide  that  they  will  not 
constitute  offers  and  therefore  will  not 
have  section  12(a)(2)  prospectus 
liability'. ^"^  In  addition,  subsequent 
notices  or  announcements  made  under 
Rule  135  that  do  not  contain  new  or 
different  information  are  not  required  to 
be  filed.  This  approach  is  consistent 
with  the  filing  requirement  under  each 
of  the  three  regulatory  schemes. 

4.  Public  Announcement 

Under  the  terms  of  the  exemptions, 
written  communications  must  be  filed 
beginning  with  the  first  public 
announcement  of  the  business 
combination  transaction.  Today  we  are 
adopting  a  specific  definition  of  "public 
aruiouncement"  that  encompasses  all 
communications  that  put  the  market  on 
notice  of  a  proposed  transaction.  For 
purposes  of  determining  when  a  filing 
obligation  is  incurred  under  the 
exemptions,  "public  announcement" 
means  any  communication  by  a  party  to 
the  transaction,  or  any  person 
authorized  to  act  on  a  party's  behalf. 


that  is  reasonably  designed  to,  or  has  the 
effect  of,  informing  the  public  or 
security  holders  in  general  about  the 
transaction.^''  We  asked  in  the 
Proposing  Release  whether  the  term 
"public  announcement'  should  be 
defined,  and  if  so,  how  it  should  be 
defined.  Although  the  commenters  that 
responded  favored  a  bright  line 
definition,  they  opposed  a  broad 
definition  that  could  potentially  create 
difficulties  in  determining  when  a  filing 
obligation  is  triggered. 

We  agree  that  a  definition  is 
necessary,  but  we  believe  that  the 
definition  should  be  sufficiently  broad 
to  cover  communications  that  are 
reasonably  designed  to.  or  have  the 
effect  of,  putting  the  markets  or  the 
security  holders  on  notice  of  a  proposed 
transaction.  We  do  not  believe  the 
definition  should  be  so  narrow  that  the 
parties  must  actually  intend  to  effect  a 
broad  dissemination  of  the 
information.^^ 

IC.  Communications  Under  the  Proxy 
Rules 

1.  Rule  14a-12  Expanded 

We  are  revising  Rule  14a-12,'*^ 
substantially  as  proposed,  to  permit 
both  written  and  oral  communications 
before  the  filing  of  a  proxy  statement  so 
long  as  all  wrritten  communications 
related  to  the  solicitation  are  filed  on 
the  date  of  first  use.^^  This  is  the  same 
filing  requirement  adopted  for  the 
communications  exemption  under  the 
Securities  Act.^°  This  exemption  is  not 


"'Clhangps  to  Rules  135  and  145  in  the  Securities 
,^ct  Rpfnrrn  Release  that  were  specifically  tailored 
to  capital-raismg  transactions  are  not  being  adopted 
at  this  (ime 

"  17  CFR  249.308 

«s  New  Rule  425(b). 


BBNew  Rule  165(f)(3).  A  similar  definition  of 
"public  announcement"  is  included  in  revised 
Rules  13e-4(c)  and  14d-2(b). 

»'  Of  course,  if  the  regulations  of  the  self- 
regulatory  organization  on  which  the  securities  are 
listed  require  a  public  announcement  of  the 
transaction,  that  would  constitute  a  public 
announcement  for  purposes  of  the  communications 
exemptions. 

••The  expansion  of  Rule  14a-12  to  cover  all 
solicitations  eliminates  the  need  for  many  of  the 
provisions  in  Rule  14a-ll.  As  a  result,  we  are 
rescinding  Rule  14a-ll  and  moving  paragraphs  (dl 
and  (f)  of  Rule  14a-ll  to  new  Rule  14a-12.  These 
two  provisions  apply  if  soliciting  persons  refer  to 
information  in  annual  reports  or  use  reprints  or 
reproductions  of  previously  published  materials  in 
their  soliciUng  materials.  Revised  Rule  14a-12 
makes  it  clear  that  these  provisions  are  limited  to 
election  contests. 

•'Written  communications  by  soliciting  parties 
before  a  proxy  statement  is  furnished  to  security 
holders  must  be  filed  on  the  date  of  first  use  and 
must  provide  information  regarding  the  participants 
and  their  interests  or  include  a  legend  advising 
security  holders  where  they  can  obtain  this 
information.  See  revised  Rule  14a-12(a)(l)  Once  a 
proxy  statement  is  furnished  to  security  holders. 
any  additional  soliciting  materials  used  must  be 
filed  on  the  date  of  first  use  but  need  not  include 
participant  information  or  a  legend  advising  where 
to  obtain  that  information.  See  revised  Rule  14a- 
6(b). 

™  Communications  under  revised  Rule  14a-12 
generally  will  be  filed  under  cover  of  the  proxy 


limited  to  business  combination 
transactions,  but  is  available  regardless 
of  tne  subject  matter  of  the  solicitation. 
Oral  communications  do  not  need  to  be 
reduced  to  writing  and  filed.  In  revising 
Rule  14a-12,  we  retain  substantially  all 
the  proposed  conditions  to  reliance  on 
the  exemption.  These  conditions  are 
that  no  form  of  proxy  is  furnished  until 
a  proxy  statement  is  delivered,  the 
obligation  to  disclose  participant 
information,  and  the  requirement  to  file 
all  written  communications  with  a 
prominent  legend  advising  security 
holders  to  read  the  proxy  statement. 

As  a  result  of  these  changes  to  Rule 
14a-12,  management  can  communicate 
more  freely  with  security  holders  about 
significant  corporate  events,  including  a 
proposed  merger  or  acquisition,  or  other 
significant  corporate  governance  matters 
that  may  require  a  security  holder  vote. 
Likewise,  security  holders  are  able  to 
communicate  more  freely  with  one 
another.  The  revised  rule  does  not, 
however,  expand  a  company's  or 
security  holder's  ability  to  secure 
promises  to  vote  a  certain  way  before  a 
proxy  statement  is  provided."'  The 
expansion  of  Rule  14a-12  to  non- 
contested  matters  is  premised  on  the 
same  rationale  for  increasing 
communications  related  to  business 
combination  transactions  under  the 
Securities  Act.  We  recognize  the  many 
recent  developments  in  technology  that 
have  enabled  companies  to 
communicate  more  frequently  with 
security  holders  at  a  significantly 
reduced  cost.  In  addition,  security 
holders  and  the  markets  are  demanding 
more  information  from  public 
companies  about  new  developments 
and  proposed  transactions.  In  light  of 
the  rapid  pace  of  change  in  the 
securities  markets  and  developments  in 
technology,  we  believe  the  time  has 
come  to  update  the  proxy  rules  to 
permit  seciu-ity  holder  communications 
to  flow  more  freely  and  to  facilitate  a 
more  informed  security  holder  base. 

We  believe  that  the  requirement  to  file 
all  wTitten  communications,  the 
condition  that  no  proxy  or  form  of  proxy 
be  furnished  to  seciurity  holders  before 


statement  cover  sheet,  with  the  Rule  14a-12  box 
checked.  If  a  transaction  is  subject  to  the  Securities 
.^ct  in  addition  to  one  or  more  of  the  other 
regulatory  schemes  [i.e.,  the  proxy  or  tender  offer 
rules),  the  written  communications  only  need  to  bp 
filed  under  Securities  Act  Rule  425   .Mthough  the 
materials  are  only  filed  under  the  Securities  Act. 
they  also  would  be  deemed  filed  and  take  liability 
under  the  proxy  or  tender  offer  rules,  as  applicable 

"'  Similarly,  the  revised  rule  does  not  change  a 
security  holder's  obligation  under  section  13(d)  of 
the  Exchange  Act  (15  L'.S.C.  78m(d))  to  file  or 
amend  a  Schedule  13D  (17  CFR  240.13d-101)  when 
a  voting  arrangement,  agreement  or  understanding 
is  reached  with  respect  to  a  company's  securities. 
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a  written  proxy  statement  is  delivered, 
and  the  requirement  to  include  a  legend 
on  all  written  communications  advising 
securitv  holders  to  read  the  proxy 
statement  and  where  to  find  participant 
information  should  be  sufficient  to 
protect  against  misleading  solicitations. 
Together  with  the  antifraud  provisions 
of  Rule  14a-9,^2  these  requirements 
should  maintain  the  integrity  of  the 
solicitation  process  and  adequacy  of 
information  disseminated  to  security 
holders."'  In  addition  to  these 
safeguards,  security  holders  will  receive 
a  complete  proxy  statement  before  they 
can  vote.  > 

In  the  Proposing  Release  we  solicited 
comment  on  whether  a  federally 
mandated  proxy  solicitation  period 
would  be  appropriate  for  mergers  and 
similar  transactions  in  light  of  the  free 
communications  permitted  under  the 
exemption.  We  noted  that  security 
holders  may  need  a  minimum  amount 
of  time  (e.g.,  20  business  days),  similar 
to  that  in  tender  offers,  to  digest  the  free 
communications  together  with  the 
information  in  the  proxy  statement. 
Most  commenters  that  responded  to  this 
question  were  opposed  to  a  minimum 
solicitation  period.  Because  this  is  an 
area  that  traditionally  has  been 
governed  by  state  corporate  law.  and  in 
light  of  the  improved  ability  of  securitv 
holders  to  access  information  through 
electronic  means,  we  believe  that  the 
existing  solicitation  periods  are 
adequate.  We  are  not  adopting  a 
minimum  solicitation  period  at  this 
time. 

We  also  asked  whether  the  proxy 
rules  should  be  amended  to  permit 
direct  delivery  of  proxy  statements  and 
other  soliciting  materials  to  non- 
objecting  beneficial  owners  to  facilitate 
more  timely  and  informed  voting 
decisions.  We  were  concerned  that 
security  holders  holding  securities  in 
street  name  may  not  receive  materials 
from  banks,  broker-dealers,  or  other 
nominees  in  a  timely  fashion.  While  we 
believe  that  direct  delivery  of  proxy 
materials  to  non-objecting  beneficial 
owners  may  ha\e  benefits  for  security 
holders,  at  this  time  we  reserve  this 
concept  for  a  future  rulemaking  project. 


■  1"  CFR  240.14a-9. 

'^  We  note  that  a  communication  relating  to  an 
investment  company  that  is  permitted  by  Rule  14a- 
12  generally  would  have  omitted  to  state  a  fact 
necessary  in  order  to  make  the  statements  in  the 
communication  not  materially  misleading  unless 
the  communication  includes  the  information 
specified  in  Rule  34b-l  under  the  Investment 
Company  Act  of  1940. 


n  The  "As  Soon  as  Practicable" 
Requirement 

Many  of  the  commenters  urged  us  to 
revise  the  current  and  proposed 
condition  in  Rule  14a-12  that  a  WTitten 
proxy  statement  meeting  the 
requirements  of  Regulation  14A  be  sent 
or  given  to  solicited  security  holders  at 
the  earliest  practicable  date.  These 
commenters  pointed  out  that,  in 
practice,  when  the  purpose  of  a 
solicitation  becomes  moot  or  the 
solicitation  is  otherwise  discontinued, 
persons  making  pre-filing 
communications  in  reliance  on  the  rule 
generally  do  not.  and  should  not  be 
required  to.  send  security  holders  a 
written  proxy  statement.  We  recognize 
that  literal  adherence  to  the  delivery 
requirement  in  Rule  14a-12  in 
circumstances  where  a  solicitation  is 
canceled  prematurely  may  not  provide  a 
significant  benefit  to  security  holders, 
but  could  result  in  unnecessary'  costs  to 
the  soliciting  parties  and  potentially 
mislead  security  holders  into  believing 
that  the  solicitation  is  ongoing. 

In  view  of  these  concerns,  current 
practice,  and  the  overall  approach  to 
communications  adopted  today,  we  are 
eliminating  the  current  "as  soon  as 
practicable"  requirement.  As  revised, 
Rule  14a-12  requires  that  a  definitive 
proxy  statement  be  furnished  to  security 
holders  when  a  form  of  proxy  is  either 
given  to  or  requested  from  security 
holders,""  When  proxies  are  first 
requested  from  security  holders  the 
mandated  disclosure  document  must  be 
delivered  to  them  so  thev  can  make 
informed  voting  decisions.  This 
approach  is  consistent  with  the  delivery 
requirements  adopted  under  the  other 
regulatory  schemes,""'  As  a  result, 
parties  relying  on  the  rule  are  not 
obligated  to  furnish  a  written  proxy 
statement  if  the  solicitation  is 
discontinued  for  anv  reason.  If  a 
solicitation  is  discontinued,  we  believe 
it  would  be  appropriate  for  the  soliciting 
persons  to  inform  previously  solicited 
security  holders  that  the  solicitation  is 
over  and  pro\'ide  a  brief  explanation  of 
why  it  is  being  canceled, 

b.  Participant  Information 

We  are  modifying  the  current 

requirement  to  disclose  participant 
mformation  in  proxy  materials.  Instead, 
the  revised  rule  requires  a  prominent 
legend  on  written  communications 
advising  security  holders  where  they 


can  obtain  a  detailed  list  of  the  names, 
affiliations  and  interests  of  participants 
in  the  solicitation."'^  Of  course,  the 
soliciting  materials  could  include  the 
participant  information  in  full,  as 
currently  required,  instead  of  a  legend. 

The  legend  may  refer  to  either  a 
previously  filed  communication  that 
contains  the  participant  information,  or 
a  separate  statement  that  contains  the 
participant  information  and  is  filed  as 
Rule  14a-12  material.'"  We  are  not 
eliminating  the  requirement  to  make 
participant  information  available  to 
security-  holders.  Rather,  we  are 
requiring  disclosure  of  this  information 
once  instead  of  in  every 
communication. 

c.  "Test  the  Waters" 

In  addition  to  our  proposal  to  expand 
Rule  14a-12,  we  solicited  comment  on 
adopting  a  broader  "test  the  waters" 
approach  to  proxy  solicitations.  Under 
this  approach,  parties  could  engage  in 
soliciting  activities  without  filing  proxy 
material  so  long  as  no  form  of  proxy  is 
requested  or  sent.  Test  the  waters  would 
permit  both  written  and  oral  proxy 
solicitations  before  the  filing  of  a  proxy 
statement.  Unlike  the  proposed 
expansion  of  Rule  14a-12,  however,  test 
the  waters  would  not  require  written 
communications  to  be  filed  on  first  use. 

Many  commenters  favored  our 
concept  of  test  the  waters,  but  a  few 
commenters  expressed  concern  that  it 
could  result  in  unregulated  and  secret 
solicitations.  At  this  time,  we  believe 
that  our  expansion  of  Rule  14a-12,  as 
adopted,  should  provide  sufficient 
flexibility  to  companies  to  coirununicate 
more  frequently  with  security  holders 
on  a  timely  basis.  After  we  gain  some 
experience  with  communications  under 
the  expanded  Rule  14a-12,  depending 
on  its  effects,  we  may  consider  moving 
toward  a  test  the  waters  approach  in 
future  rulemaking. 

2.  Limited  Confidential  Treatment  of 
Merger  Proxy  Materials 

Today,  a  proxy  statement  relating  to  a 
merger,  consolidation,  acquisition  or 
similar  matter  may  be  filed 
confidentially  with  the  Commission.'"  If 
the  staff  decides  to  review  the  proxy 
statement  it  may  issue  comments  to  the 


""Revised  Rule  14a-12(a)(2). 

'5  For  example,  in  Part  Il.D.l  below,  we  are 
revising  the  definition  of  commencement  in  the 
tender  offer  rules  so  that  a  complete  tender  offer 
statement  need  not  be  filed  and  disseminated  until 
the  means  to  tender  are  pro\'ided  to  security 
holders. 


'*  In  response  to  our  question  asking  whether  to 
retain  the  requirement  to  disclose  the  names  of  all 
participants  and  their  interests,  several  commenters 
expressed  the  \-iew  that  the  requirement  has 
resulted  in  lengthy  and  boilerplate  disclosure  that 
can  be  costly  for  participants  without  providing  any 
significant  benefit  for  security  holders. 

"The  information  must  be  filed  under  cover  of 
Schedule  14A  with  the  appropriate  box  on  the 
cover  page  checked  to  designate  that  the  material 
is  filed  under  Rule  14a-12. 

'»Rule  14a-«(e)(2)  (17  CFR  240.14a-6(e)(2)). 
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filing  parties  When  all  romments  are 
resolved,  a  public  filing  is  made  eidier 
a  definitive  proxy  statement  or.  if 
securities  are  being  offered,  a 
registration  statement  that  wraps  around 
the  proxy  statement.  We  proposed  to 
eliminate  the  provision  for  confidential 
treatment.  We  note  the  practice  of 
disclosing  extensive  deal-related 
information  to  the  market  before  a 
registration  statement  or  proxy 
statement  is  filed  publicly.  We  do  not 
believe  that  material  public  information 
regarding  a  merger  should  receive 
confidential  treatment. 

Manv  commenters  opposed 
eliminating  confidential  treatment  due 
to  a  concern  for  increased  liabilitv. 
These  commenters  pointed  out  that  they 
may  be  required  to  make  revisions  to 
their  proxy  statement  disclosure  in 
response  to  staff  comment  that  would  be 
subject  to  unnecessary  public  scrutiny. 
It  is  not  clear,  however,  why  the  proxy 
statement  situation  warrants  different 
treatment  from  exchange  offers  and 
other  public  filings  that  are  routinely 
amended  in  response  to  staff  comment. 
One  commenter  suggested  that  we  retain 
confidential  treatment  whtm  the  parties 
to  a  transaction  do  not  publicly  disclose 
information  about  the  transaction 
outside  the  proxv  statement. 
We  have  aecided  to  retain 
confidential  treatment  under  limited 
circumstances.  Where  the  parties  to  a 
merger  or  other  business  combination 
transaction  limit  their  public 
communications  to  those  specified  in 
Rule  135/'*  confidential  treatment  will 
continue  to  be  available  for  the  proxy 
materials.  If.  however,  the  parties  elect 
to  publicly  disclose,  either  orallv  or  in 
writing,  information  relating  to  the 
transaction  that  goes  beyond  Rule  135. 
confidential  treatment  will  not  be 
available."" 

As  a  result,  the  parties  to  the 
transaction  may  choose  either  to  forgo 
confidential  treatment  and 
communicate  publicly  about  the  deal  in 
reliance  on  one  of  the  new  exemptions, 
or  invoke  confidential  treatment  and 
refrain  from  any  publicity  outside  the 
proxy  statement,  except  for  the  basic 
information  permitted  by  Rule  135.  We 
will  use  Rule  135  as  a  bright  line  in 
determining  whether  parties  to  a 
fransaction  have  publicly  disclosed 
sufficient  information  to  the  point  that 


'"Rule  135  generally  exempts  from  the  definition 
of  "offer"  any  notice  that  states  no  more  than 
specific  limited  information:  see  n.60  above.  The 
Rult>  1.3.S  limit  on  communications  would  apply  to 
all  parties  to  the  transaction  and  anyone  acting  on 
Iheir  behalf  in  communicating  to  the  public. 

""Revised  Rules  14a-6(e)(2)  and  14c-5(c)(2). 
C.onfidenlial  treatment  will  continue  to  be 
unavailable  for  going-private  or  roll-up  transactions. 


confidential  treatment  of  the  proxy 
materials  is  no  longer  warranted.  This 
bright  line  will  be  applied  whether  or 
not  the  transaction  is  subject  to  the 
Securities  Act  and  Rule  135.  If  a 
preliminary  proxy  statement  is  filed 
confidentially,  but  information  beyond 
Rule  135  is  subsequently  disclosed, 
confidential  treatment  will  no  longer  be 
available  and  all  proxy  materials  related 
to  the  transaction  must  be  filed  publicly. 

Two  commenters  recommended  that 
we  institute  a  procedure  that  would 
allow  parties  to  seek  an  expedited, 
confidential  pre-filing  review  of  pro 
forma  financial  statements  and  other 
accounting  matters  if  confidential 
treatment  is  eliminated.  Currently, 
parties  are  permitted  to.  and  frequentlv 
do,  initiate  pre-filing  conferences  with 
our  accounting  staff  to  resolve  sensitive 
accounting  issues  before  the  filing  a 
merger  proxy  statement.  Our  accounting 
staff  will  continue  to  be  available  for 
pre-filing  conferences  with  filing 
parties. 

Several  commenters  also  indicated 
that  if  we  decided  to  eliminate 
confidential  treatment,  we  should  not 
require  that  all  exhibits  be  filed  with  the 
first  public  filing  of  the  proxy  statement. 
These  commenters  noted  that  in  manv 
cases  some  exhibits  may  not  exist  or  are 
not  in  final  form  when  the  proxy 
statement  is  first  filed.  The  limitation  on 
confidential  treatment  adopted  todav 
would  not  require  that  all  exhibits  be 
filed  with  the  initial  filing  of  a  proxy 
statement.  As  is  the  case  today,  a  proxy 
statement  may  be  filed  first,  without  any 
exhibits.  Schedule  14 A  does  not  have 
any  exhibit  requirements.  Exhibits 
could  be  filed  at  a  later  date  when  the 
registration  statement  is  wrapped 
around  the  proxy  statement.  If  all 
exhibits  are  not  final  or  complete  at  the 
time  the  registration  statement  is  first 
filed,  then  those  exhibits  could  be  filed 
in  an  amendment  to  the  combined 
proxy  statement/registration  statement. 

3.  Timing  of  Filings 

Rule  14a-6fb)  requires  that  definitive 
proxy  materials  be  "filed  with,  or 
mailed  for  filing  to.  the  Commission  not 
later  than  the  date  such  material  is  first 
sent  or  given  to  security  holders."  "' 
Similar  language  appears  in  several 
other  proxy  and  information  statement 
filing  01168."^  The  mailing  alternative, 
however,  is  no  longer  an  option  because 
companies  must  file  electronically."' 


Therefore,  we  are  amending  the  proxv 
and  information  statement  filing  rules  as 
proposed  to  require  filing  no  later  than 
the  date  the  materials  are  first  sent  or 
given  to  security  holders."-*  This  change 
is  consistent  with  the  filing 
requirements  imposed  under  the 
exemptions  adopted  today. 

We  continue  to  believe  that  definitive 
materials  should  be  available  to  security 
holders,  the  market  and  the  staff  as 
promptly  as  possible.  EDGAR  and  other 
electronic  sources  of  information, 
including  the  Internet,  increasingly  are 
relied  upon  by  the  investment 
community  for  information  regarding 
public  companies.  When  there  is  a  lag 
between  the  time  information  is  first 
disseminated  and  the  time  it  is  filed, 
persons  relying  on  our  filings  for 
information  on  public  companies  are 
placed  at  a  disadvantage. 

D.  Communications  Under  the  Tender 
Offer  Rules 

1.  "Commencement,"  Communications, 
and  Filing  Requirements 

Currently,  the  tender  offer  rules 
restrict  a  third-party  bidder's 
communications  regarding  a  proposed 
tender  offer.  The  restrictions  on 
communications  stem  from  the  concept ' 
of  "commencement."  the  five  business 
day  rule  for  cash  tender  offers. "'•  and  the 
requirement  that  a  registration  statement 
be  filed  promptly  for  registered 
exchange  offers."*^  A  target's 


'>'17CFR240.14a-6(b). 

«  See  Rules  14a-l(fl  (17  CFR  240.14a-4(f)),  14a- 
6(c)  (17  CFR  240.14a-6(c)),  14a-ll(c)  (17  CFR 
240.14a-n(c)),  14a-12(b)  (17  CFR  240.14a-12(b)) 
and  14c-S(b)  (17  CFR  240.14c-5(b)). 

"See  Rule  101(a)(l)(iii)  of  Regulation  S-T  (17 
CTR  232.101(a)(l)(iii)).  Paper  filings  are  permitted 


only  if  a  hardship  pxeraption  is  available.  Foreign 
private  issuers  that  are  not  required  to  file 
electronically  are  exempt  from  the  proxv  and 
information  statement  requirements.  Exchange  Act 
Rule  3a-12-3  (17  CFR  240.3a-12-3). 

'■*  We  also  are  adopting  the  proposed  clarification 
to  Rule  13(d)  of  R.igulation  S-T.  The  revised  rule 
makes  it  clear  that  if  a  communication  takes  place 
after  our  official  business  hours  (i.e..  5:30  p.m. 
Eastern  time)  or  on  a  non-business  day,  the 
communication  must  be  filed  electronically  on 
EDGAR  the  following  business  dav.  This  revision 
supersedes  the  interpretive  position  expressed  by 
the  Division  of  Corporation  Finance  in  Henry 
Lesser.  Esq.  (November  28.  1995).  This  provision 
applies  to  all  our  rules  that  require  filing  on  the 
same  date  that  information  is  furnished,  including 
the  Securities  Act,  proxy  and  tender  offer  rules. 

"5 Currently,  an  offer  is  deemed  lo  "commence" 
on  public  announcement  of  the  following  limited 
information:  the  identity  of  the  bidder,  the  identity 
of  the  subject  company,  the  amount  and  class  of 
securities  sought  and  the  price  or  range  of  prices 
offered,  unless  a  tender  offer  statement  is  filed 
within  five  business  days  of  the  announcement  and 
disseminated  to  security  holders  or  the  bidder 
makes  a  subsequent  public  announcement 
withdrawing  the  offer.  .S>e  Rule  14d-2(b|  and  (c) 
(17  CFR  240,14d~2(b)and{c)),  We  refer  to  this  as 
the  "five  business  dav  rule." 

"•^  .Mthough  third-party  bidders  offering  cash  or 
exempt  securities  must  file  a  tender  offer  statement 
within  five  business  days,  bidders  offering 
registered  securities  are  not  bound  bv  the  same  rule. 
Thev  must  file  a  registration  statement  relating  to 
the  securities  offered  "promptly"  after  announcing 
the  limited  information  specified  in  Rule  135.  See 
Rule  14(l-2(e)  1 7  CFR  240, 14d-2(e)). 
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unications. 


s."''  and  the 
n  statement 


communications  regarding  a  tender  offer 
are  similarly  restricted."'  To  harmonize 
the  treatment  of  communications 
regarding  business  combination 
transactions  under  the  three  regulaton,' 
schemes,  and  to  promote  the 
dissemination  of  information  to  all 
security  holders  on  a  more  timely  basis, 
we  are  modifying  the  definition  of 
"commencement"  and  eliminating  the 
five  business  day  rule  and  the 
requirement  to  promptly  file  a 
registration  statement  after  announcing 
a  registered  exchange  offer. "•^ 

In  place  of  these  rules,  we  are 
adopting  a  filing  requirement  for  all 
written  communications  that  relate  to  a 
tender  offer  beginning  with  and 
including  the  first  public  armouncement 
of  the  transaction."''  As  with 
communications  subject  to  the 
Securities  Act  and  the  proxy  rules, 
written  communications  must  be  filed 
on  the  date  that  the  communication  is 
made.""  In  addition,  written 
communications  must  contain  a  legend 
advising  security  holders  to  read  the  full 
tender  offer  or  recommendation 
statement  when  it  becomes  a\ailable. 

Under  the  revised  rules. 

"commencement"  is  when  the  bidder 
first  publishes,  sends  or  gives  security 
holders  the  means  to  tender  securities  in 
the  offer.-"  We  belie\e  that  security 
holders  need  the  information  required 
by  the  tender  offer  rules  when  thev  are 


"'  if  the  target  company  comments  on  the  merits 
of  an  offer  or  otherwise  makes  a  recommendation 
with  respect  to  an  offer,  it  may  be  required  to  file 
a  disclosure  document.  See  Rule  14d-9(a)  (17  CFR 
240.14d-9(a)). 

88  Revised  Rule  14d-2(c).  Rule  13e-4  has  no 
comparable  communications  restrictions,  but  we 
are  adopting  changes  to  this  rule  to  conform  it  to 
the  new  communications  scheme. 

"''The  public  announcement  also  triggers  the  Rule 
14e-5  restrictions  on  purchasing  outside  the  tender 
offer,  as  discussed  in  Part  I1.C;.5  below. 

'"Revised  Rule  14d-2(b)(2).  These 
communications  will  be  filed  under  cover  of 
.Schedule  TO  or  14D-9.  as  appropriate.  Both 
schedules  have  a  box  to  check  indicating  that  these 
are  pre-commencement  communications.  No 
signature  is  required.  Sep  Genera]  Instruction  D  to 
Schedule  TO  and  General  Instruction  B  to  Schedule 
14D-9.  If  the  transaction  also  is  subject  to  the 
Securities  Act.  then  communications  must  be  filed 
under  Rule  425  onlv.  and  those  communications 
will  be  deemed  filed  under  the  tender  offer  rules. 

"'  Generally,  this  will  occur  if  the  bidder  provides 
security  holders  with  a  transmittal  form  to  use  to 
tender  securities  or  if  the  bidder  publishes  an 
.idvertisemeni  advising  security  holders  how  to 
tender  in  the  offer  or  to  contact  the  bidder  for  more 
information  on  how  to  tender  securities  in  the  offer. 
This  also  would  occur  if  by  some  other  means 
persons  are  able  to  tender  securities  to  the  bidder. 
.■\t  that  time,  the  bidder  must  file  and  di.sseminate 
the  tender  offer  schedule,  and  the  required  20 
business  dav  period  that  all  tender  offers  must 
remain  open  will  begin  to  run.  Revised  Rule  14d- 
2(a). 


either  asked  or  able  to  tender  their 
securities  in  an  offer. ^' 

To  minimize  the  potential  for 
dissemination  of  false  offers  into  the 
marketplace  in  the  absence  of  the  five 
business  day  rule,  we  are  adopting  new- 
Rule  14e-8.  As  proposed,  this  rule 
prohibits  bidders  from  announcing  an 
offer;  without  an  intent  to  commence 
the  offer  within  a  reasonable  time  and 
complete  the  offer;  with  the  intent  to 
manipulate  the  price  of  the  bidder  or  the 
target's  securities;  or  without  a 
reasonable  belief  that  the  person  will 
have  the  means  to  purchase  the 
securities  sought  We  believe  that  a 
specific  rule  prohibiting  such  conduct  is 
appropriate.  This  antifraud  rule  is 
intended  as  a  means  to  prevent 
fraudulent  and  misleading 
communications  regarding  proposed 
offers  under  the  new  communications 
scheme,  in  addition  to  the  existing 
antifraud  provisions. 

Two  commenters  expressed  concern 
that  the  rule  could  create  new  grounds 
for  frivolous  litigation,  w-hile  others 
supported  the  proposal.  Of  course,  if  a 
target  or  other  party  decided  to  litigate 
under  this  new  rule,  the  plaintiff  would 
have  the  burden  of  showing  that  the 
bidder  either  did  not  have  an  intent  to 
commence  and  complete  the  offer  or  did 
not  reasonably  believe  it  had  the  ability 
to  purchase  the  securities.  Although  not 
required,  a  commitment  letter  or  other 
evidence  of  financing  ability  [e.g.,  funds 
on  hand  or  an  existing  credit  facility) 
would  in  most  cases  be  adequate  to 
satisfy  the  rule's  requirement  that  the 
bidder  have  a  reasonable  belief  that  it 
can  purchase  the  securities  sought. ^^ 

Although  we  noted  in  the  Proposing 
Release  that  eliminating  the  current 
restrictions  could  have  potentially 
destabilizing  effects  on  the  securities 


"■^  Although  we  are  changing  how  a  lender  offer 
is  commenced  for  purposes  of  the  tender  offer  rules, 
we  are  not  defining  the  term  "tender  offer"  or 
changing  our  position  on  what  activities  may  be 
deemed  to  constitute  a  tender  offer.  The  tender  offer 
rules  still  may  apply  to  activities  that  function  as 
unconventional  tender  offers.  We  maintain  our 
position  that  the  term  "tender  offer"  should  be 
interpreted  flexibly  in  accordance  with  the 
intended  purposes  of  sections  14(d)  and  14(e).  A 
determination  of  whether  a  particular  transaction  or 
series  of  transactions  constitutes  a  tender  offer  will, 
of  course,  depend  on  the  particular  facts  and 
circumstances  and  is  not  limited  to  "conventional" 
tender  offers.  See  Release  No.  34-15548  (Feb.  5, 
1979)  (44  FR9956). 

"'This  is  not  intended  to  change  how  bidders 
legitimately  finance  their  offers  today.  Bidders  may 
have  sufficient  funds  on  hand  to  complete  the  offer 
or  they  may  arrange  to  borrow  funds  from  an 
outside  source.  In  most  cases  when  the  bidder 
expects  to  obtain  funds  from  another  source, 
financing  is  arranged  in  advance  or  immediately 
after  announcing  an  offer.  Bidders  typically  get  a 
commitment  letter  from  their  lenders. 


markets, s"  it  is  not  clear  that  the  market 
effects  differ  greatly  from  those  caused 
by  merger  announcements,  which  are 
not  subject  to  the  same  constraints. 
Based  on  our  experience  with  tender 
offers  ^■'  and  the  factors  discussed  above 
influencing  our  decision  to  permit  more 
communications  regarding  business 
combination  transactions,  we  believe 
that  the  availability  of  more  information 
on  a  timely  basis  will  better  assist 
security  holders  in  making  well 
informed  individual  investment 
decisions  when  confronted  with  news  of 
a  pending  or  proposed  business 
combination.  Accordingly,  we  are 
adopting  the  changes  to  the  tender  offer 
communications  provisions   . 
substantially  as  proposed. 

In  reaching  this  conclusion,  we  note 
that  communications  regarding  issuer 
tender  offers  are  not  similarly 
restrained. ^^  Also,  it  appears  that  some 
bidders  do  not  use  the  term  "tender 
offer"  in  their  public  announcement  of 
a  proposed  business  combination 
transaction  in  an  attempt  to  avoid 
triggering  application  of  Rule  14d-2. 
Furthermore,  security  holders  today, 
upon  hearing  news  of  a  proposed  tender 
offer  for  their  securities  (either  directly 
by  the  formal  notice  published  by  the 
bidder  or  indirectly  through  rumors  in 
the  marketplace),  must  decide  whether 
to:  (i)  Retain  their  securities  until  a 
tender  offer  statement  is  filed  and 
disseminated  so  they  can  tender  into  the 
offer;  or  (ii)  sell  into  the  market  at 
prevailing  prices  based  on  the  limited 
information  available.^"  Under  the  new 
approach,  more  time  may  elapse 
between  announcement  and  the  filing  of 
the  tender  offer  statement,  but  more 
information  also  may  be  available 
during  that  period.  We  do  not  believe 
there  is  a  sufficiently  compelling  basis 


*•  Sep  Part  II.B.7.a  of  the  Proposing  Release  and 
Release  No  34-15548  (February  5, 1979)  (44  FR 
9956). 

■"^  We  have  not  observed  any  disruptive  or 
destabilizing  effects  in  cases  where 
precommencement  publicity  is  currently  permitted, 
such  as  where  Rule  135  information  is  disclosed 
regarding  a  proposed  exchange  offer  more  than  five 
business  davs  before  a  registration  statement  is 
filed. 

**  Issuer  tender  offers  are  subject  to  Rule  1 3e-4, 
which  does  not  contain  a  comparable  provision  to 
the  five  business  day  rule  or  a  requirement  to  file 
a  registration  statement  promptly  after  announcing 
limited  information  about  a  registered  exchange 
offer. 

»'  Bidders  often  wait  until  the  fifth  business  day 
following  public  announcement  before  filing  a  full 
tender  offer  statement  in  accordance  with  Rule 
14d-3(a)  (17  CFR  14d-3(a)).  In  addiUon,  it  can  take 
several  days  before  mailed  copies  of  the  tender  offer 
statement  are  received  by  beneficial  owners. 
Bidders  offering  registered  securities  must  promptly 
file  the  registration  statement  after  announcement, 
which  in  most  cases  is  more  than  five  business  days 
after  the  announcement. 
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to  continue  treating  third-party  cash 
offers,  exchange  offers,  issuer  tender 
offers  and  mergers  differently.'"" 

Most  of  the  commenters  that 
addressed  the  proposals  favored 
eliminating  the  five  business  days  rule 
and  the  requirement  to  promptly  file  a 
registration  statement  after 
announcement  of  an  exchange  offer,  as 
well  as  the  revised  definition  of 
"commencement."  A  few  commenters, 
however,  expressed  concern  that 
elimination  of  the  five  business  day  rule 
could  revive  certain  inconsistent  state 
law  requirements.  We  do  not  believe 
that  elimination  of  the  five  business  day 
rule  will  result  in  a  resurgence  of 
inconsistent  state  anti-takeover  statutes 
that  impose  disclosure  or  other 
requirements  incompatible  with  our 
new  regulator\-  scheme 

We  have  long  defined  when  a  tender 
offer  commences.  This  definition  served 
several  purposes,  including 
implementing  a  uniform  nationwide 
timetable  for  the  tender  offer  process, 
regulating  the  flow  of  information  by 
identifying  the  date  by  which  required 
disclosure  filings  must  be  made  with  the 
Commission,  and  helping  to  create  a 
level  playing  field  between  bidders  and 
targets.  Under  well-established 
principles,  any  state  law  that  conflicted 
with  this  provision  was  preempted. 

The  new  definition  continues  to  serve 
these  sorts  of  purposes — it  establishes  a 
uniform  time  at  which  a  tender  offer  is 
deemed  to  commence,  it  continues  to 
balance  the  rights  and  obligations  of 
bidders  and  targets,  and  it  facilitates  the 
free  flow  of  information  from  both 
bidders  and  targets  before  that  date 
(subject  to  the  antifraud  provisions), 
based  on  our  judgment  that  this  flow  of 
information  is  in  the  best  interests  of  the 
holders  of  securities.  The  elimination  of 
the  five  business  day  rule  and  the  other 
changes  in  the  rule  are  intended  to 
provide  security  holders  with  the 
broadest  possible  disclosure  of 
information  at  the  earliest  date  possible. 

We  believe  that  courts  would  hold 
that  any  state  law  that  conflicted  with 
the  new  rule  by  attempting  to  establish 
a  different  commencement  date  or 
otherwise  frustrating  operation  of  the 
rule  would  be  preempted. ^^  For 


'"  All  tender  offers  must  remain  open  for  at  least 
20  business  days  See  Rule  14e-l(a)  (17  CFR 
240  14e-l(a)).  If  security  holders  are  willing  to  wait 
to  receive  the  tender  offer  statement  containing  the 
required  information,  thev  can  consider  the 
disclosure  document  in  light  of  all  earlier 
communications  relating  to  the  transactions  before 
making  an  investment  decision  with  respect  to  the 
offer  We  have  no  reason  to  believe  that  the  current 
minimum  time  period  for  tender  offers  is 
inadequate 

•^  Sfie  Dvnainics  Corp.  of  America  v.  CTS  Corp.. 
481  US   69.  79(1987). 


instance,  we  believe  that  any  state 
provision  that  made  it  impossible  to 
comply  with  both  state  and  federal 
requirements  or  that  created  obstacles  to 
the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of  the 
new  rule  would  continue  to  be 
preempted.""^ 

Security  holders  ultimately  have  the 
choice  to  sell  into  the  market  based  on 
information  disclosed  early  or  wait  until 
a  complete,  mandated  disclosure 
dociunent  is  sent  to  them  before  making 
an  investment  decision.  The  ability  of 
security  holders  to  sell  into  the  market 
before  a  complete  disclosure  document 
is  filed  and  disseminated  is  no  different 
from  their  current  position  between  the 
time  a  transaction  is  announced  and  the 
time  a  mandated  disclosure  document  is 
filed  and  disseminated.  However,  we 
believe  that  liberalizing  earlv 
communications  will  better  serve 
investors  and  the  markets  by  providing 
them  with  more  information  at  an 
earlier  date.  The  bidder  continues  to 
have  the  flexibility  to  commence 
promptly  after  the  first  public 
announcement.  We  encourage  bidders 
to  commence  their  offers  as  soon  as  they 
are  able  to  do  so,  since  security  holders 
and  other  market  participants  will 
benefit  from  the  complete  information 
in  the  mandated  tender  offer  materials. 
To  the  extent,  however,  that  there  are 
delays  between  announcement  and 
commencement,  we  believe  that 
investors  will  benefit  from  the  free  flow 
of  information  provided  by  the  new 
regulatory  scheme.  Therefore,  we  are 
changing  the  current  regulatory  scheme, 
and  is  doing  so  we  are  clearly 
expressing  our  intent  that  these  new 
rules  serve,  as  an  integrated  whole,  to 
regulate  the  various  communications 
that  persons  may  make  regarding  a 
potential  or  proposed  business 
combination  transaction. 

Two  commenters  favored  retaining 
the  five  business  day  rule  for  hostile 
offers,  but  eliminating  it  for  negotiated 
transactions.  We  believe,  however,  that 
applying  the  rule  only  to  hostile  offers 
could  present  problems  when  the  same 
target  is  the  subject  of  both  a  negotiated 
transaction  and  a  hostile  offer,  or  when 
a  negotiated  transaction  becomes  hostile 
as  a  result  of  changed  circumstances  or 
another  offer.  Furdier,  in  light  of  the 
communications  scheme  we  adopt 
today,  it  does  not  appear  that  security 
holders'  best  interests  would  be  served 
by  permitting  expanded 


communications  only  with  respect  to 
negotiated  transactions. 

One  commenter  believed  that  the  five 
business  day  rule  provides  investors 
and  the  markets  with  a  degree  of 
certainty  regarding  proposed  offers  and 
results  in  the  dissemination  of  better 
information  in  a  relatively  short  time. 
We  believe  that  our  requirements  to  file 
all  wxittfen  communications  relating  to  a 
proposed  transaction  on  first  use  will 
result  in  more  information  on  a  timely 
basis.  As  noted  above,  we  do  not  believe 
bidders  will  have  an  incentive  to 
unnecessarily  delay  commencing  their 
offers  because  of  the  risk  that  market 
forces  may  affect  the  terms  of  the  offer 
or  a  competing  bidder  will  emerge. 

Under  these  new  and  revised  rules. 
bidders  and  targets  alike  have  an 
increased  ability  to  communicate  with 
security  holders  along  with  the 
requirement  to  file  all  written 
communications  related  to  an  offer. 
Under  the  new  scheme,  the  target  must 
file  all  written  communications  relating 
to  the  tramsaction  on  the  date  the 
communication  is  made.""  Targets 
need  not  file  a  formal  recommendation 
statement  until  after  the  offer  is  formally 
commenced  and  a  recommendation  is 
made.  The  target  remains  obligated, 
however,  to  take  a  position  with  respect 
to  the  offer  no  later  than  10  business 
days  after  the  offer  commences  under 
Rule  14d-2.'"-^  If  the  target  makes  a 
recommendation  after  commencement, 
but  before  the  tenth  business  day,  then 
it  must  file  a  recommendation/ 
solicitation  statement  on  Schedule  14D- 
9  on  or  before  the  time  the 
recommendation  is  first  made. 

These  rules  apply  to  issuer  and  third- 
party  tender  offers  alike.  In  addition,  the 
new  rules  make  no  distinction  based  on 
the  form  of  consideration  offered  to 
security  holders  (e.g.,  cash  or  stock).  We 
do  not  believe  that  there  is  sufficient 
justification  to  treat  tender  offer 
communications  differently  based  on 
either  the  nature  of  the  bidder  or  the 
consideration  offered.  Security  holders 
ultimately  face  the  same  investment 
decision — whether  or  not  to  tender  in 
the  offer. 

2.  Dissemination  Requirements 

We  also  reviewed  the  various 
methods  to  commence  a  tender  offer  in 


'°°See.  e.g..  Barnett  Bank  of  Marion  County 
versus  Nelson.  517  U.S.  25  (1996)  (summarizing 
preemption  principles);  see  also  Fidelity  Fed.  Sav. 
6-  Loan  Assoc,  versus  de  la  Cuesta,  458  U.S.  141. 
154  (1982). 


""  Revised  Rule  14d-9  These  communications 
must  include  a  legend  similar  to  the  one  required 
on  the  bidder's  pre-commencement 
communications,  advising  security  holders  to  read 
the  complete  recommendation  when  it  is  available. 
Although  we  did  not  propose  such  a  legend,  we 
solicited  comment  on  it,  and  the  commenters  who 
addressed  the  issue  supported  a  legend 
requirement. 

"^  See  Rule  14e-2(a)  (17  CFR  240.14e-2(a)). 
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the  Proposing  Release. '"^  Jn  reviewing 
these  methods,  we  noted  that  long  form 
publication  '"■'  is  rarely  used  by  bidders 
due  to  the  cost  associated  with 
publishing  extensive  information  about 
the  offer  in  a  newspaper.'""'  We 
proposed  to  eliminate  long  form 
publication. 

Several  commenters  agreed  that  long 
form  publication  is  rarely  used,  but 
urged  us  to  retain  the  method,  citing  the 
lack  of  any  abuse  under  the  rule.  In 
addition,  these  commenters  noted  that, 
in  the  future,  long  form  publication  may 
become  a  viable  means  of  disseminating 
an  offer  using  the  Internet  or  another 
electronic  deliver\'  system.  At  this  time, 
we  do  not  believe  that  technology  has 
developed  to  the  point  where  bidders 
can  rely  solely  on  electronic  media  to 
disseminate  information  about  a  tender 
offer  to  security  holders.  In  particular, 
posting  the  information  on  a  web  site 
alone  would  not  be  adequate 
dissemination.""'  Nevertheless,  in 
response  to  commenters'  requests  that 
we  retain  long  form  publication  as  a 
means  of  commencement,  we  have 
decided  not  to  elimmate  it. 

We  solicited  comment  on  whether  the 
rules  should  continue  to  permit  an  offer 
to  be  commenced  and  disseminated  by 
summary  advertisement  alone.  1°'' 
Currently,  bidders  that  rely  on  the 
summary  advertisement  method  to 
disseminate  an  offer  tend  also  to  mail 
their  offering  documents  to  security 
holders  using  a  security  holder  list 
under  Rule  14d-5.  We  asked  whether 
bidders  should  always  be  required  to 
use  security  holder  lists  when 
disseminating  an  offer.  Two 
commenters  favored  retaining  summary 
publication  without  the  use  of  security 
holder  lists.  Both  cited  the  lack  of  any 
abuse  with  the  rule  and  the  possibility 


'"  SfF  Part  II.B.7.bof  the  Proposing  Release. 

'""Rule  14d-2{a)(1)(17CFR240.14d-2(a)(2)). 

'"^  A  bidder  mu.st  publish  the  information 
specified  in  Rule  14d-6(e)(l)  (17  CFR  240.14d- 
6(eKl)). 

"*  Not  all  security  holders  have  access  to  the 
internet.  Even  those  that  do  have  access  would  not 
have  notice  that  a  tender  offer  for  their  company's 
securities  was  posted  on  a  web  site.  All  commenters 
who  addressed  the  question  opposed  electronic 
dissemination  as  the  sole  means  to  disseminate  an 
offer,  noting  that  there  are  no  electronic  sources  of 
information  as  commonly  available  and  widely 
followed  as  newspapers.  Of  course,  it  is  permissible 
to  post  tender  offer  materials  on  a  web  site  in 
addition  to  using  other  methods  of  dissemination. 
Electronic  media  also  may  be  used  to  satisfy 
rpquirements  to  deliver  tender  offer  material  in 
ru:(.i)rdance  with  our  guidelines  for  electronic 
delivery  Sep  Release  No.  33-7233  (October  6.  1995) 
ffiO  FR  534581.  For  example,  a  summary 
advertisement  for  a  tender  offer  could  contain  a 
consent  form  for  security  holders  to  indicate  their 
willingness  to  receive  the  complete  tender  offer 
materials  by  means  of  a  specified  electronic 
medium. 

'O'Rule  14d-6(a)(2)  (17  CFR  240.14d-€(a)(2)). 


that  its  elimination  could  force  bidders 
to  tip  their  hand  when  requesting  a 
security  holder  list  from  the  target  in 
hostile  transactions.  Accordingly,  we 
are  not  changing  this  aspect  of  the 
summar\'  advertisement  rule.'o^ 
However,  in  keeping  with  the  expansion 
of  permissible  communications,  we  are 
eliminating,  as  proposed,  the  current 
restriction  on  the  information  that  may 
be  included  in  a  summary 
advertisement.  •"■■ 

Currently,  bidders  must  hand  deliver 

a  copy  of  their  tender  offer  statement 
and  any  additional  tender  offer 
materials  to  the  target  company  as  well 
as  any  other  bidder  that  has  made  an 
offer  for  the  same  class  of  securities."" 
We  proposed  a  similar  delivery 
requirement  for  the  first  written 
communication  disclosing  a  proposed 
offer.  Under  the  new  communications 
scheme  for  tender  offers,  bidders  are 
able  to  disclose  information  about  a 
proposed  offer  without  commencing  the 
offer,  '■ ' '  In  light  of  the  man\'  different 
communications  media  available  to 
bidders,  we  belie\e  targets  need  a 
reliable  way  to  learn  about  proposed 
offers  for  their  securities  so  they  can 
respond  in  a  timelv  manner.  Therefore. 
we  are  adopting  a  requirement  that  the 
bidder  deliver  to  the  target  and  any 
other  bidder  the  first  written 
communication  relating  to  the 
transaction  that  is  filed,  or  required  to 
be  filed,  with  the  Commission. "^  This 


'"^  Similarly,  we  are  retaining  the  current 
requirement  that  bidders  using  stockholder  lists 
also  publish  summary  advertisements. 

'°»  We  are  amending  Rule  14d-6(a)(2)  to  delete 
the  language  limiting  the  information  that  can 
appear  in  a  summary  advertisement.  We  are 
retaining  the  prohibition  against  including  a 
transmittal  form  with  the  summary  advertisement, 
A  summary  advertisement  may  (and  must,  if  it  is 
designed  to  commence  the  olTer)  include  the  means 
to  tender,  e.g.,  a  telephone  number  to  call  to  obtain 
the  complete  tender  offer  materials,  including  the 
transmittal  form. 

""Rule  14d-3(a)(2).  The  current  rule  also 
requires  telephonic  notice  and  mailing  offender 
offer  material  to  any  securities  exchange  or  the 
NASD  on  which  the  securities  are  listed  or  traded. 
We  are  not  extending  this  delivery  requirement  to 
pre-commencement  communications  because  the 
exchanges  and  the  NASD  are  relying  less  on  paper 
filings  and  more  on  electronic  databases  to  obtain 
EDGAR  filings. 

'"Communications  regarding  offers  can  be  made 
without  a  summary  advertisement  of  the  offer 
appearing  in  newspapers. 

'  '2  As  proposed,  this  requirement  would  have 
been  triggered  by  the  first  communication  setting 
forth  specified  information.  We  believe,  however, 
that  it  will  be  simpler  for  bidders  to  know  that  this 
obligation  will  attach  at  the  same  time  the  first  pre- 
commencement  communication  is  Bled.  Once  target 
companies  and  other  bidders  receive  notice  of  the 
transaction,  they  can  monitor  the  Commission's 
filings  for  subsequent  pre-commencement 
materials. 


material  must  be  delivered  on  the  date 
of  the  communication.'" 

E.  Exchange  Offers  May  Commence  On 
Filing 

1.  Early  Commencement 

We  are  adopting  the  early 
commencement  provision  substantially 
as  proposed,  but  extended  to  cover 
issuer  exchange  offers.  Currently, 
registered  exchange  offers  may  not 
commence  until  the  related  registration 
statement  becomes  effective."-'  As  we 
noted  in  the  Proposing  Release,  this 
results  in  cash  and  stock  tender  offers 
being  treated  differently.  Cash  tender 
offers  have  a  distinct  timing  advantage 
over  stock  tender  offers  because  cash 
offers  can  commence  as  soon  as  a  tender 
offer  statement  is  filed  and 
disseminated."'^  This  change  should 
minimize  this  regulator}'  disparity  by 
permitting  stock  tender  offers  to 
commence  as  early  as  the  date  the 
related  registration  statement  is  first 
filed. 

Almost  all  of  the  commenters  that 
addressed  early  commencement 
indicated  that  it  was  a  step  in  the  right 
direction,  but  they  believed  more  was 
needed  to  fully  balance  the  regulation  of 
cash  and  stock  offers.  We  recognized  in 
the  Proposing  Release  that  early 
commencement  alone  may  not  be 
sufficient  to  level  the  playing  field 
between  cash  and  stock  tender  offers 
because  bidders  would  not  be  able  to 
purchase  shares  tendered  in  the  offer 
until  after  the  related  registration 
statement  is  effective.  Accordingly,  cash 
offers  could  close  earlier  than  stock 
tender  offers  due  to  possible  staff  review 
and  comment  on  the  registration 
statement. 

We  solicited  comment  on  whether 
there  are  other  changes  (e.g.,  expedited 
staff  review,  automatic  effectiveness  on 
filing  or  effectiveness  within  a  specified 
time  after  filing),  that  might  further 
reduce  the  disparity  in  regulatory 
treatment.  We  also  asked  whether 


"^Revised  Rule  14d-2{b)(2).  Instead  of  hand 
delivery,  the  rule  only  requires  "delivery,"  so  the 
bidder  may  use  any  other  means  of  delivery  that  is 
equally  prompt  and  equally  likely  to  receive  the 
attention  of  the  target  company  (e.g..  an  e-mail  to 
the  corporate  secretary,  chief  executive  officer  and 
other  persons  of  similar  authority  at  the  target 
company,  where  the  target  company  uses  these  e- 
mail  addresses  for  public  communications).  We 
have  similarly  modified  the  bidder's  current 
obligation  to  hand  deliver  a  copy  of  the  mandated 
disclosure  document.  See  revised  Rule  14d-3(8)(2). 

"*See  Rule  14d-2(a)(4).  Coimnencement  occurs 
when  definitive  copies  of  the  prospectus/tender 
offer  material  are  first  published,  sent  or  given  to 
security  holders. 

"5  As  a  result,  the  20  business  day  period  that  a 
tender  offer  must  remain  open  typically  begins  to 
run  earlier  for  cash  offers  than  stock  offers.  See  Rule 
14e-1(a). 
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expedited  staff  review  would  minimize 
the  regulatory  differences. 

Commenters  had  mixed  views.  Some 
commenters  favored  automatic 
effectiveness  or  effectiveness  shortly 
after  Tding.  while  others  believed  the 
potential  for  post-effective  staff  review 
and  comment  would  discourage  bidders 
from  offering  securities  as  consideration 
in  a  tender  offer.' '"  Most  commenters. 
however,  were  in  agreement  that 
expedited  staff  review  is  essential  to 
balancing  the  regulatory-  treatment  of  the 
two  types  of  offers.  Due  to  the  risks 
associated  with  automatic  effectiveness 
and  effectiveness  shortly  after  filing 
(before  the  staff  has  had  an  adequate 
opportunity  to  review  the  disclosure), 
we  believe  these  measures  would  not  be 
in  security  holders'  best  interests, 
especially  in  the  business  combination 
context  where  the  disclosure  and 
accounting  issues  can  be  particularlv 
complex.  We  are.  however,  corrunitted 
to  expediting  staff  review  of  exchange 
offers  so  that  they  may  compete  more 
effectively  with  cash  tender  offers. 

As  proposed,  earlv  commencement 
was  limited  to  third-party  offers.  We 
solicited  comment,  however,  on 
whether  early  commencement  would 
provide  any  benefits  to  issuers  making 
exchange  offers  for  their  own  securities. 
Several  of  the  commenters  believed  that 
issuers  should  have  the  same  abilitv  to 
commence  an  exchange  offer  upon 
filing. ' ' '  We  agree  that  there  is  no 
reason  to  exclude  issuer  exchange  offers 
from  early  commencement,  and 
therefore,  we  have  decided  to  treat 
third-party  and  issuer  exchange  offers 
alike  under  the  new  rule. 

We  also  asked  whether  there  should 
be  a  proxy  analogue  to  early 
commencement  so  that  parties  to  a 
business  combination  transaction 
involving  a  voting  decision  would  be 


'"^The  latter  group  was  primarily  concerned  that 
staff  commeni  could  necessitate  the  dissemination 
of  a  post-effective  amendment. 

"'These  commenters  also  urged  us  to  extend 
earlv  commencement  to  going-private  transactions 
as  well.  We  do  not  believe  going-private 
transactions  warrant  early  commencement, 
especially  in  light  of  the  numerous  comments 
issued  bv  the  staff  of  the  Division  of  Ckjrporation 
Finance  that  result  in  significant  changes  to  the 
disclosure  Therefore,  we  are  not  extending  early 
(  ommpncement  to  Rule  13e-3  transactions.  In 
.iilclition,  as  proposed,  early  commencement  is  not 
mailable  to  roll-up  transactions.  A  roll-up 
transaction  is  any  transaction  or  series  of 
transactions  that  directly  or  indirectly,  through 
acquisition  or  otherwise,  involves  the  combination 
or  reorganization  of  one  or  more  "finite-life" 
entities  (usually  limited  partnerships)  where  the 
sw  unties  to  be  issued  are  registered  under  the 
■Seoirities  .\a.  See  Release  No.  33-6900  (June  17, 
1991 1  (56  FR  28979);  Release  No.  33-6922  (October 
(0.  1991)  (56  FR  S7237);  Release  No.  33-7113 
(Dt'i  ember  1,  1994)  (59  FR  63676);  and  the  900 
series  of  Regulation  S-K 


able  to  furnish  proxy  cards  with 
preliminary  proxy  materials.  Currentlv, 
proxy  cards  may  only  accompany  the 
definitive  proxy  statement/ 
prospectus,""  A  proxy  analogue  would 
further  balance  the  regulatory  treatment 
of  mergers  and  tender  offers. 

We  are  not  adopting  a  proxy  analogue 
to  early  commencement  at  this  time.  We 
note  that  all  tender  offers  must  remain 
open  for  at  least  20  business  days."^ 
Ciurently,  the  minimum  proxy 
solicitation  period  is  dictated  by 
applicable  state  corporate  law 
requirements.'-"  A  proxy  solicitation 
period,  accordingly,  could  be  less  than 
20  business  days.  Further,  under  the 
new  rules  adopted  today,  we  are 
specifying  the  appropriate  time  periods 
necessary  for  dissemination  of  a 
prospectus  supplement  when  there  are 
material  changes  to  the  information 
previously  disseminated.  The  proxy 
rules  do  not  have  similar  provisions. 
Since  the  proxy  solicitation  area  has 
traditionally  been  governed  by  state  law, 
and  because  we  are  not  adopting  a 
federally  mandated  proxy  solicitation 
period,'-!  we  are  not  adopting  an 
analogue  to  early  commencement  that 
would  permit  the  sending  of  proxy 
cards  along  with  preliminarv  proxv 
materials.  We  may  consider  extending 
the  concept  to  the  solicitation  of  proxies 
once  we  have  sufficient  experience  with 
early  commencement  of  exchange  offers. 
Any  proxy  analogue  to  early 
commencement  would,  of  coiu"se. 
require  the  establishment  of  a  uniform 
proxy  solicitation  period  and  well- 
defined  time  periods  for  the 
dissemination  and  receipt  of  a 
supplement  containing  all  material 
changes  from  the  preliminary  proxy 
statement  previously  sent  or  given  to 
security  holders. '^^ 

Under  the  new  rules, '^^  to  commence 
an  exchange  offer  early  (before 
effectiveness  of  a  registration  statement), 
a  bidder  must  file  a  registration 
statement  relating  to  the  securities 
offered  and  include  in  the  preliminary 
prospectus  all  information,  including 
pricing  information,'^-'  necessary  for 


'"Rulei4a-4(f). 

"»Rule  14e-l(a). 

'2°  Most  state  corporate  laws  require  that  notice 
of  a  meeting  be  sent  to  security  holders  no  less  than 
10  days  and  no  more  than  60  days  before  the 
meeting. 

'^' See  Part  Il.Cl  above. 

'■^^  See  Part  n.E.2  below  discussing  appropriatb 
time  periods  for  the  dissemination  of  a  prospectus 
supplement  containing  materials  changes. 

'^3  New  Rule  162  and  revised  Rules  13e-4(eK2) 
and  14d-4(b). 

'"If  the  registration  statement  as  first  Filed  does- 
not  contain  a  prospectus  with  this  information,  the 
bidder  may  file  a  pre-efTective  amendment  to 


investors  to  make  an  informed 
investment  decision  '-'^  Information 
may  not  be  omitted  under  Rule  430  or 
Rule  430A  under  the  Securities  Act.'-*^ 
Bidders  also  must  disseminate  the 
prospectus  and  related  letter  of 
transmittal  to  all  security  holders  and 
file  a  tender  offer  statement  with  us 
before  the  exchange  offer  can 
commence.'^" 

Early  commencement  is  at  the  option 
of  the  bidder.  Exchange  offers  can 
commence  as  early  as  the  filing  of  a 
registration  statement,  or  on  a  later  date 
selected  by  the  bidder  up  to  the  date  of 
effectiveness. I'^f'  If  a  bidder  does  not 
commence  its  exchange  offer  before 
effectiveness  of  the  related  registration 
statement,  then  the  exchange  offer 
would  need  to  commence  on  or  shortly 
after  effectiveness,  as  is  the  case  today. 

As  proposed,  we  are  adopting  new 
Rule  162  to  permit  the  tender  of 
securities  into  an  exchange  offer  before 
a  registration  statement  is  effective.' 29 
New  Rule  162(a)  exempts  the  tender  of 
securities  from  section  5(a)  of  the 
Securities  Act."o  Security  holders  mav 


supply  the  rHquisite  information  and  then 

commence  the  offer. 

'25  We  are  not  changing  our  current  position 
regarding  the  level  of  information  necessarv  to 
adequately  inform  security  holders  tif  the 
ronsideration  offered;  the  pricing  information 
required  is  the  same  information  that  would  be 
required  in  an  effective  registration  statement  today. 
Often,  in  a  business  combination  transaction  the 
consideration  offered  to  security  holders  is  based  on 
a  formula  pricing  mechanism  that  is  based  on  the 
market  price  of  either  the  target  or  the  bidder's 
securities  during  a  specified  period.  The 
requirement  to  provide  pricing  information  in  a 
prospectus  that  is  delivered  to  security  holders  to 
comment  p  an  exchange  offer  would  be  satisfied  if 
all  material  elements  of  the  formula  are  described 
in  sufficient  detail  so  that  security  holders  can 
evaluate  the  offer.  .-K  fixed  price  is  not  required 
under  early  commencement. 

■26  Rule  430  and  43aA  (17  CFR  230.430  and 
430A). 

'2"  Because  tender  offer  statements  generallv 
incorporate  by  reference  a  substantial  amount  of  the 
required  information  from  the  related  registration 
statement,  the  actual  Filing  of  a  tender  offer 
statement  would  serve  primarily  as  notice  to  us  and 
the  markets  that  the  exchange  offer  commenced.  Of 
course,  any  prospectus  furnished  to  security 
holders  before  the  registration  statement  is  effective 
must  include  the  red  herring  legend  required  by 
Item  501(b)(in)  of  Regulation  !v-K  (17  CFR 
229.501(b)(]0)). 

'2«  Regulation  M  (17  CFR  242.100  through 
242.1051  prohibits  purchases  of  the  bidder's 
securities  during  an  exchange  offers  restricted 
period,  beginning  when  the  bidder  commences  its 
offer.  The  restrictions  under  Rule  lOb-13  (new  Rule 
14e-5l  start  when  the  bidder  makes  its  first  public 
announcement. 

•"Rule  162.  as  adopted,  is  extended  to  issuer 
exchange  offers  subject  to  Rule  13e-4  as  well  as 
third-partv  exchange  offers  subject  to  Regulation 
14D  (17  CFR  240-14d-l  through  17  CFR  240. 14d- 
101). 

""This  exemption  is  necessary  to  prevent  the 
tendering  of  securities  into  an  offer  from  being 
viewed  as  a  "sale  "  without  an  effective  registration 
statement.  We  are  using  our  exemptive  authority 


under  sectior 
new  rule. 

'"Rule  14^ 
offer  must  rei 
a  notice  of  an 
of  the  class  o 
consideratior 
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withdraw  tendered  securities  until  they 
are  purchased,  and  bidders  may  not 
purchase  the  tendered  securities  until 
the  registration  statement  is  declared 
effective,  as  is  currently  the  case. 
Because  security  holders  must  receive  a 
mandated  disclosure  document  before 
having  to  make  an  investment  decision, 
we  believe  that  early  commencement, 
together  with  the  communications 
scheme  adopted  today,  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  Early 
commencement  gives  bidders  an 
incentive  to  disseminate  their  offering 
materials  broadly  to  all  security  holders 
as  soon  as  practicable.  Further,  the  new 
rule  provides  bidders  with  greater 
flexibility  in  choosing  the  form  of 
consideration  to  offer  in  a  business 
combination  transaction  and  should 
ser\e  to  facilitate  the  growth  of  our 
capital  markets. 

2.  Dissemination  of  a  Supplement  and 
Extension  of  the  Offer 

Under  the  early  commencement 
provision  adopted,  bidders  are  required 
to  disseminate  a  prospectus  to  all 
security  holders.  If  a  bidder  wants  to 
commence  its  exchange  offer  early,  it 
must  disseminate  a  preliminary.' 
prospectus  to  all  security  holders  as 
discussed  above.  The  new  rules  also 
provide  that  bidders  sending  a 
preliminary  prospectus  must 
disseminate  a  supplement  to  security 
holders  if  there  are  any  material 
changes,  whether  as  a  result  of  staff 
review,  or  due  to  anv  other  material 
changes  in  the  information  previously 
disclosed.  Exchange  offers  must  remain 
open  for  a  specified  minimum  period  of 
time  after  a  supplement  is  sent  to 
security  holders  containing  the  new 
information,  depending  on  the 
significance  of  the  change.  This  is  to 
permit  security  holders  to  react  to  the 
information  by  tendering  securities  or 
by  withdrawing  securities  already 
tendered. 

Since  the  tender  offer  rules  do  not 
currently  establish  specific  minimum 
time  periods  necessarv  for  the 
disclosure  and  dissemination  of 
material  changes,  other  than  those 
relating  to  changes  in  price  or  the 
amount  of  securities  sought. ^-'^  we  are 
establishing  well-defined  periods 
necessary  for  the  dissemination  of  a 
prospectus  supplement  that  contains 
material  changes  under  early 


commencement.  The  mandated  periods 
we  adopt  today  are  consistent  with  our 
current  rules  and  interpretive  positions 
in  this  area.'  *-  Therefore,  we  are 
revising  Rule  14d^  to  specify  the 
minimum  time  periods  necessary  for  the 
dissemination  of  changes  to  preliminary 
prospectuses  that  are  used  to  commence 
an  exchange  offer  early. i^^  As  a  result, 
exchange  offers  that  commence  early 
must  remain  open  for  at  least: 

•  Five  business  days  for  a  prospectus 
supplement  containing  a  material  change 
other  than  price  or  share  levels; 

•  Ten  business  days  for  a  prospectus 
supplement  containing  a  change  in  price,  the 
number  of  shares  sought,  the  dealer's 
soliciting  fee,  or  other  similarly  significant 
change; 

•  Ten  business  days  for  a  prospectus 
supplement  included  as  part  of  a  post- 
effective  amendment;  and 

•  20  business  days  for  a  revised  prospectus 
when  the  initial  prospectus  was  materially 
deficient;  for  example,  failing  to  comply  with 
the  going-private  rules  or  filing  a  "shell" 
document  solely  to  trigger  commencement 
and  staff  review.''"' 

Of  course,  if  a  material  change  in  the 
information  previously  disseminated  to 
security  holders  occurred  shortly  before 
the  expiration  of  the  offer,  a  prospectus 
supplement  would  need  to  be 
disseminated  to  security  holders  and  the 
offer  extended  for  the  appropriate  length 
of  time.  We  also  believe  that  these  time 
periods  represent  general  guidelines 
that  should  be  applied  uniformly  to  all 
tender  offers,  including  those  subject 
only  to  Regulation  14E.i3^ 

\Vp  asked  whether  bidders  should  be 
required  to  deliver  a  final  prospectus  to 
security  holders.  Commenters  who 
addressed  the  issue  believed  that  the 
requirement  to  deliver  prospectus 
supplements  containing  all  material 
changes  should  effectively  eliminate  the 
need  for  the  dissemination  of  a  final 
prospectus.  We  agree  that  the 
informational  purpose  of  the  prospectus 
mav  best  be  sen"ed  by  requiring  bidders 
to  deliver  to  security  holders  prospectus 
supplements  containing  material 
changes  rather  than  redeliver  a  final 
prospectus  repeating  substantial 
amounts  of  information  that  was 


under  section  28  of  the  Securities  Act  to  adopt  this 

new  rule. 

•  "  Rule  14e-l(b)  |17  CFR  240.14e-l(b)j.  A  tender 
offer  must  remain  open  for  ten  business  days  after 
a  notice  of  an  increase  or  decrease  in  the  peit;entage 
of  the  class  of  securities  being  sought,  the 
consideration  offered,  or  the  dealer's  soliciting  fee. 


I '-  See  Release  No.  34-24296  (April  3.  1987)  |52 
FR  11458). 

>"  Revised  Rules  14d-4(b)  and  (d)  and  13e-4(e). 
This  approach  was  favored  by  all  commenters  who 
addressed  the  issue. 

'"The  20  business  day  period  required  by  the 
tender  offer  rules  will  not  begin  to  run  if  the 
prospectus  disseminated  to  security  holders  is 
materially  deficient.  For  example,  if  the  initial 
prospectus  does  not  comply  with  the  roll-up  rules, 
the  minimum  solicitation  period  under  the  roll-up 
rules  will  not  begin  until  a  revised  prospectus 
satisfying  the  roll-up  rules  is  disseminated. 

'"17  CFR  240.14e-l  through  17  CFR  240.14e-8. 


previously  delivered. '^e  jJie  use  of 
prospectus  supplements  should 
adequately  inform  security  holders  of 
the  information  they  need  to  make  an 
informed  investment  decision. 

Accordingly,  we  are  using  our 
exemptive  authority  '^'  to  exempt 
exchange  offers  that  commence  early 
from  the  final  prospectus  delivery 
requirement.'*®  In  doing  so,  we  are  not 
changing  the  final  prospectus  delivery 
requirement  in  Exchange  Act  Rule 
15c2-8(d)."«  Under  these 
circuimstances.  where  a  preliminary 
prospectus  is  delivered  to  security 
holders  along  with  prospectus 
supplements  containing  material 
changes  to  the  information  previously 
disseminated,  we  believe  that  the  cost  of 
delivering  a  final  prospectus  is  not 
justified  by  any  marginal  benefit  to 
security  holders.  Although  we  are 
eliminating  the  requirement  to  deliver  a 
final  prospectus,  bidders  would  still 
need  to  file  a  final  prospectus. 

F.  Disclosure  Requirements  for  Tender 
Offers  and  Mergers 

1.  Schedules  Combined  and  Disclosure 
Requirements  Moved  to  Subpart  1000  of 
Regulation  S-K  ("Regulation  M-A") 

Currently,  there  are  different 
disclosure  schedules  for  issuer  tender 
offers,  thlfd-party  tender  offers  and 
going-private  transactions.'''"  Since  a 
given  transaction  may  involve  more 
than  one  of  these  regulatory  schemes,  a 
company  may  be  required  to  file  a 
separate  disclosure  document  to  satisfy 
each  applicable  disclosure  regime.  In 


"*  Any  supplements  sent  to  security  holders 
should  present  the  informational  changes  in  a  clear, 
concise  and  understandable  manner.  See  Rule  421 
of  Regulation  C  (17  CFR  230.421).  If  there  are  a 
number  of  changes  necessitating  the  delivery  of 
several  supplements,  offerors  should  consider  the 
need  to  give  security  holders  a  complete  unified 
document  containing  all  changes  and  updates  in  a 
revised  preliminary  or  final  prospectus. 

"^Section  28  of  the  Securities  Act. 

'3»  See  new  Rule  162(b).  which  provides  an 
exempUon  from  secUon  5(b)(2)  of  the  Securities  Act 
(15  U.S.C.  77e(b)(2)).  This  rule  does  not  provide  an 
exemption  for  exchange  offers  that  commence  on 
the  date  of  effectiveness  or  later,  for  which  a  final 
prospectus  must  be  delivered  to  security  holders.  In 
the  Securities  Act  Reform  Release  we  proposed  to 
eliminate  the  requirement  to  deliver  a  final 
prospectus  for  certain  capital-raising  transactions, 
but  not  business  combination  transactions.  See 
proposed  Rule  1 73  and  Part  Vin.C3.b  of  the 
Securities  Act  Reform  Release. 

'^17  CFR  240. 1 5c2-«(d).  This  rule  requires  all 
brokers  or  dealers  that  participate  in  a  distribution 
of  securities  registered  under  the  Securities  .^c1  to 
take  reasonable  steps  to  comply  promptly  with  the 
written  request  of  any  person  for  a  copy  of  the  final 
prospectus.  The  broker  or  dealer  must  comply  with 
this  request  until  the  expiration  of  the  applicable 
40-day  or  90-dav  period  under  section  4(3)  of  the 
Act.  15  U.S.C.  77(d)(3).  See  Rule  174  (17  CFR 
230.174). 

'*°  Schedules  13E-4,  14D-1  and  13E-3. 
respectively. 
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addition,  the  disclosure  requirements 
appearing  in  the  nilos  and  schedules 
can  often  lead  to  duplicative,  and 
sometimes  inconsistent,  requirements. 
In  light  of  the  increased  pressure  to 
announce  a  business  combination 
transactirm  soon  after  it  is  entered  into 
and  the  attendant  requirement  to  file 
mandated  disclosure  documents 
quickly,  we  proposed  to  integrate, 
simplify-  and  update  the  disclosure 
requirements  currently  in  the  rules  and 
schedules.  Our  basic  approach  was  to 
combine  all  the  disclosure  requirements 
in  one  central  location  in  a  subpart  of 
Regulation  S-K,  called  Regulation  M-A. 
The  specific  disclosure  requirements  in 
schedules  were  keyed  to  items  under 
Regulation  M-A  in  a  manner  consistent 
with  the  integrated  disclosure  system 
previously  adopted  for  proxy  and 
registration  statements. 

All  commenters  addressing  the 
proposed  changes  in  this  area  believed 
that  it  was  time  to  update  and  simplify 
the  disclosure  requirements  for  business 
combination  transactions.''"  We  are 
adopting  Regulation  M-A  substantially 
as  proposed.  This  series  of  disclosure 
items  incorporates  all  the  current 
disclosure  requirements  for  issuer  and 
third-party  tender  offers,  tender  offer 
recommendation  statements  and  going- 
private  transactions.  The  new  regulation 
includes  some  disclosure  items  for  cash 
merger  proxy  statements  as  well.  We 
have  made  slight  modifications,  where 
necessary,  to  harmonize  and  clarify  the 
requirements,  as  well  as  a  few 
substantive  changes  that  are  discussed 
below  in  more  detail.  In  some  cases  the 
disclosure  requirements  may  appear 
different,  but  that  is  because  we  have 
made  an  effort  to  draft  the  items  in 
Regulation  M-A  using  clear,  plain 
language  In  the  future,  we  expect  to 
expand  this  new  regulation  to  cover 
additional  disclosure  items  as 
necessary. 

We  are  combining  current  Schedules 
l.lE-4  and  14D-1  (the  schedules  now 
used  for  issuer  and  third-party  tender 
offers,  respectively),  into  new  Schedule 
TO,  as  proposed. '■•2  In  addition,  we  are 


""  One  commenler  urged  us  to  codify  the 
availability  of  a  procedure  for  making  acquisitions 
using  securities  registere<i  on  an  acquisition  shelf 
registration  statement.  While  we  are  not  codifying 
this  procedure  as  part  of  this  release,  we  remiiid 
offerors  that  the  procedure  continues  to  be 
available.  See  Form  S-4.  General  Instruction  H,  and 
Senice  Corporation  International  (December  2 
1985). 

'*■'  The  format  and  instructions  for  Schedules 
13E-3  and  14D-9  are  revised  so  that  they  are 
consistent  with  new  Schedule  TO.  These  schedules 
refer  to  Regulation  M-A  for  all  substantive 
disclosure  requirements.  We  did  not  propose,  and 
are  not  adopting,  any  changes  to  the  schedules  used 
in  connection  with  the  multijurisdictional 
disclosure  system  for  Canadian  issuers  (Schedules 


changing  the  rules  to  allow  one  filing  to 
satisfy  both  the  tender  offer  and  going- 
private  disclosure  requirements. '•»*  As  a 
result,  the  information  required  by 
Schedules  14D-1,  13E-4  and  13E-3  can 
be  disclosed  in  one  combined  filing. i-*'» 
We  believe  that  these  revisions  will 
reduce  the  need  to  file  two  or  more 
schedules  for  what  is  essentially  the 
same  transaction.'''"' 

We  have  included  an  instruction  in 
new  Schedule  TO,  as  proposed,  listing 
the  specific  line  items  that  must  be 
complied  with  for  different  types  of 
transactions.  •'»«  In  addition,  we  have 
revised  the  current  instruction  requiring 
information  that  is  incorporated  by 
reference  to  be  filed  as  an  exhibit.  As 
revised,  filers  can  incorporate 
information  included  in  documents 
previously  filed  electronically  on 
EDGAR  without  refiling  that 
information  as  an  exhibit  to  the 
schedule.!'*'  To  the  extent  that  the 
existing  schedules  permit  filers  to 
include  negative  answers  in  the 
schedule,  but  not  in  the  disclosure 
document  sent  to  security  holders,  filers 
will  continue  to  have  the  ability  to  omit 
that  information  from  documents  sent  to 
security  holders,''**' 

At  this  time  we  are  not  extending  the 
one  filing  satisfies  all  approach  to 
encompass  transactions  involving  the 
Securities  Act  and  proxy  rules  as  well 
as  the  tender  offer  and  going-private 
rules.  In  the  future,  we  may  consider 
integrating  the  requirements  further,  to 
permit  the  satisfaction  of  the  disclosure 
required  under  all  four  regulatory 
schemes  with  one  filing. 


13E-4F.  14D-1F  and  14I>-9F)  (17  CFR  240.13e-102: 
17  CFR  240.14d-102;  17  CFR  240.14d-103). 

'"  New  Schedule  TO  has  boxes  on  the  cover  page 
to  check  to  indicate  whether  the  filing  is  an  issuer 
tender  offer,  third-party  tender  offer,  and/or  going- 
private  transaction.  We  are  implementing 
conforming  changes  to  the  EDGAR  filing  tag  system 
so  that  the  type  of  transaction  and  filing  persons  are 
identified  when  viewing  a  document  on  EDGAR. 

'"  For  example,  an  affiliate  engaged  in  a  tender 
offer  having  a  going-private  effect  can  now  file  a 
Schedule  TO  that  also  serves  as  a  Schedule  13E- 
3.  All  filing  persons  and  applicable  schedules  must 
be  identified  on  the  cover  page.  Separate  cover 
pages  are  not  required.  Of  course,  a  Schedule  13E- 
3  must  be  filed  independently  when  the  underlying 
transaction  is  not  a  lender  offer. 

'"  Schedule  TO  also  may  be  combined  with  an 
amendment  to  a  previously  filed  Schedule  13D.  See 
General  Instruction  G  to  Schedule  TO.  The  ability 
to  file  a  joint  13D  amendment  and  lender  offer 
statement  is  the  same  as  currently  permitted.  See 
General  Instruction  E  to  Schedule  14D-1. 

""General  Instruction  J  to  new  Schedule  TO, 

'<' Documents  filed  electronically  on  EDGAR  are 
readily  available  to  security  holders  and  the  public 
(e.g..  through  the  Internet,  our  public  reference 
room,  brokers  and  investment  advisors).  This 
change  also  applies  to  going-private  statements. 

'"General  Instruction  E  to  new  Schedules  TO 
and  revised  Schedule  1 3E-3  and  General 
Instruction  C  to  revised  Schedule  14D-9. 


We  also  are  revising  the  rules  that 
require  filing  persons  to  include  a  fair 
and  adequate  summary  of  the 
information  required  by  the  schedules 
in  the  disclosure  document  sent  to 
security  holders.  Instead  of  specifying 
some  items  and  excluding  others,  as  the 
current  rules  do.'^''  the  revised  rules 
simply  require  that  the  document  given 
to  security  holders  summarize  all  items 
in  the  schedule  (except  for  exhibits). '^o 
As  noted  in  the  Proposing  Release,  this 
change  is  not  intended  to  increase  the 
amount  of  information  that  is  given  to 
security  holders.  Instead,  it  is  intended 
to  simplif\'  the  requirements.  We  expect 
filers  to  exercise  their  judgment  in 
determining  the  specific  information 
that  must  be  included  in  the  disclosure 
document  sent  to  security  holders  to 
provide  a  fair  and  adequate  summary. 
We  are  not,  however,  changing  the 
current  requirement  that  certain 
disclosure  required  in  a  going-private 
transaction  be  set  forth  in  full  in  the 
disclosure  document  delivered  to 
security  holders."'^' 

As  a  result  of  today's  changes,  filers 
no  longer  need  to  answer  each  item  of 
the  schedule  with  a  statement  that  the 
required  information  is  incorporated  by 
reference  from  certain  pages  or  sections 
of  the  primary  disclosure  document. 
Under  the  revised  rules,  it  is  sufficient 
to  include  a  general  statement  in  the 
schedule  that  all  information  in  the 
disclosure  document  filed  as  an  exhibit 
is  incorporated  by  reference  in  answer 
to  all  or  some  of  the  items  in  the 
schedule.  The  revised  schedules,  as 
proposed,  would  include  a  cover  page, 
any  exhibits  and  the  required 
signatures.  Specific  item  numbers  from 
the  schedule  must  be  included  onlv  to 
the  extent  necessary  to  provide 
information  that  is  not  in  the  disclosure 
document  sent  to  security  holders,  but 
is  required  to  be  disclosed  under  an 
item  in  the  schedule.'"'-  This  change  is 
designed  to  make  the  schedules  easier  to 
prepare.  Of  course,  filers  still  must 
provide  all  the  required  information, '^3 


"•« See  current  Rules  14d-6(e).  14d-9(c).  13e-3(e) 
and  13e-4(d)  specif\'ing  the  information  that  must 
be  summarized  or  included  in  the  disclosure 
document  sent  to  .security  holders. 

'^"Revised  Rules  14d-6(d).  14d-9(d).  13e-3{e) 
and  13e-4(d). 

'*'  Items  7.  8  and  9  of  current  and  revised 
Schedule  13E-3. 

"2  For  example,  negative  or  "not  applicable" 
responses  or  information  thai  goes  beyond  what  is 
summarized  in  the  disclosure  document  must  be 
disclosed  under  the  appropriate  item  number  in  the 
schedule  if  not  included  in  the  disclosure 
document  sent  to  security  holders. 

'^3  See  General  Instructions  E  and  F  to  new 
Schedule  TO  and  revised  .Schedule  13E-3  and 
General  Instructions  C  and  D  to  revised  Schedule 
14D-9.  We  are  eliminating  the  requirement  in 
General  Instruction  F  of  current  Schedule  13E-3  to 
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2.  Streamline  and  Improve  Required 
Disclosure 

(1     Plain  English"  Summary  Term  Sheet 

We  proposed  to  require  a  plain 
English  summary  term  sheet  in  all  cash 
tender  offers  and  all  cash  mergers,  as 
well  as  going-private  transactions.  The 
disclosure  documents  in  these 
transactions  often  can  be  difficult  to 
understand,  especially  in  the  context  of 
a  business  combination  transaction 
where  a  vast  amount  of  information  mav 
be  available.  We  believe  security 
holders  should  be  provided  with  a 
concise,  easy  to  read  term  sheet  that 
highlights  the  most  important  and 
relevant  mformation  regarding  an 
extraordinary  transaction. 

Accordingly,  we  are  adopting  the 
plain  English  summar\'  term  sheet 
requirement  as  proposed. i'"'  We  are  not 
adopting  a  plain  English  summary  term 
sheet  for  transactions  involving  the 
registration  of  securities  '^s  because 
these  transactions  alreadv  are  required 
to  have  a  plain  English  summarv, 
although  the  format  may  be  somewhat 
different  from  the  summary  term  sheet 
approach.''''^  The  summary-  term  sheet 
must  begin  on  the  first  or  second  page 
of  the  disclosure  document,  and  must 
highlight  the  most  important  or  material 
features  of  a  proposed  transaction.'"'-' 
This  requirement  applies  to  all  issuer 
and  third-party  cash  tender  offers,  cash 
mergers  and  going-private  transactions. 
We  believe  the  disclosure  in  these 
transactions  can  be  improved  through 
the  use  of  a  plain  English  summarv  Term 
sheet. 

In  proposing  this  requirement,  we  did 
not  mandate  the  specific  items  or 
questions  that  must  be  addressed  in 
every  case.  Instead,  we  gave  examples  of 
information  that  most  security  holders 


provide  a  cross-reference  sheet  showing  where  the 
responses  are  located. 

'»<  Item  1001  of  Regulation  M-A.  For  purposes  of 
this  requirement,  plain  English  has  the  same 
meaning  as  in  Rule  421(b)  and  (d). 

'55  If  a  transaction  is  subject  both  to  the 
registration  requirements  of  the  Securities  Act  and 
either  Rule  13e-3  or  the  tender  offer  rules,  a  plain 
English  summarv  term  sheet  is  not  required.  See 
Item  1  of  revised  Schedule  13E-3  (17CFR  240. 13f^ 
100)  and  new  Schedule  TO  {17  CFR  240.14d-100). 

■se  See  Item  3  of  Forms  .S-^  and  F-4  and  Rule 
421(d)  of  Regulation  C  (17  CFR  230.421(d)). 
Effectiveness  of  a  registration  statement  may  be 
denied  or  a  stop  order  issued  when  there  has  not 
been  a  bona  fide  effort  to  present  information  in  a 
reasnnablv  clear,  concise  and  readable  manner.  See 
Rule  461(b)(1)  of  Regulation  C  (17  CFR 
230.461(b)(1));  see  also.  In  the  Matter  of  Franchard 
Corporation.  42  S.E.C.  163  (1964). 

'^^The  required  summary  term  sheet  should 
prpsent  information  in  bullet-point  format  and  may 
include  rross-referencn;:  to  more  detailed 
information  found  elsewhere  in  the  disclosure 
documents  provided  to  security  holders,  consistent 
with  plain  English  principles. 


would  need  when  confronted  with  a 

tender  offer  or  merger.  Most 
commenters  favored  the  proposed 
approach  of  keeping  the  requirement 
general  and  giving  filers  the  flexibility 
to  determine  the  issues  that  rise  to  the 
level  of  addressing  in  a  plain  English 
summar\'  term  sheet.  We  are  adopting 
this  approach. 

As  noted  in  the  Proposing  Release,  in 
most  cases,  we  believe  bidders  should 
address  the  following  questions  in  the 
summary  term  sheet  accompanying 
their  cash  tender  offers: 

•  Who  is  offering  to  buy  my  securities? 

•  What  are  the  classes  and  ajnounts  of 
securities  sought  in  the  offer? 

•  How  much  is  the  bidder  offering  to  pay 
and  what  is  the  form  of  payment? 

•  Does  the  bidder  have  the  financial 
resources  to  make  payment? 

•  Is  the  bidder's  financial  condition 
relevant  to  my  decision  on  whether  to  tender 
in  the  offer? 

•  How  long  do  I  have  to  decide  whether 
to  tender  in  the  offer? 

•  Can  the  offer  be  extended,  and  imder 
what  circumstances? 

•  How  will  I  be  notified  if  the  offer  is 
extended? 

•  What  are  the  most  significant  conditions 
to  the  offer? 

•  How  do  I  tender  my  shares? 

•  Until  what  time  can  1  withdraw 
previously  tendered  shares? 

•  How  do  I  withdraw  previously  tendered 
shares? 

•  If  the  transaction  is  negotiated,  what 
does  my  board  of  directors  think  of  the  offer? 

•  Is  this  the  first  step  in  a  going-private 
transaction? 

•  Will  the  tender  offer  be  followed  by  a 
merger  if  all  Llie  coiiipuiiy's  shaiBS  aie  not 
tendered  in  the  offer? 

•  If  I  decide  not  to  tender,  how  will  the 
offer  affect  my  shares? 

•  What  is  the  market  value  (if  traded)  or 
the  net  asset  or  liquidation  value  (if  not 
traded)  of  my  shares  as  of  a  recent  date? 

•  Who  can  I  talk  to  if  I  have  questions 
about  the  tender  offer? 

As  for  merger  proxy  statements,  we 
believe  a  summar\'  term  sheet  should 
provide  a  brief  outline  of  the  particular 
matters  proposed,  the  material  terms  of 
the  proposals,  including  the  parties  to 
the  proposed  transaction,  the 
consideration  to  be  received  by  security 
holders,  the  board's  recommendation  on 
how  to  vote  or  their  position  regarding 
the  transaction,  the  effect  of  a  vote  for 
and  against  each  matter  presented. 
including  the  effects  of  not  voting,  the 
procedures  for  voting  and  changing  or 
revoking  a  vote,  and  the  existence  of 
appraisal  rights. 

Several  commenters  pro\ided  useful 
suggestions  on  other  information  that 
may  assist  security  holders.  We  agree 
with  these  commenters  that  a  plain 
English  summary  term  sheet  should 
address,  to  the  extent  applicable,  the 


vote  required  to  approve  each  matter 
presented,  the  number  of  votes,  if  any, 
already  committed  to  vote  in  a 
particular  way,  any  material  interests  of 
insiders  or  affiliates,  as  well  as  the 
accounting  and  federal  income  tax 
treatment  of  the  transaction,  hi  the 
context  of  a  going-private  transaction, 
we  believe  that  the  receipt  of  opinions, 
appraisals,  or  other  similar  reports  '^^ 
regarding  the  fairness  of  a  transaction 
would  be  of  material  interest  to  security 
holders.  In  addition,  the  identity  of  the 
filing  persons,  including  the  affiliates 
engaged  in  the  transaction,  a  description 
of  their  affiliation  or  relationship  with 
the  issuer,  and  their  role  in  the 
transaction  may  be  important    ♦ 
disclosure.  Of  course,  we  do  not  attempt 
to  provide  an  exhaustive  list  in  this 
release  of  all  the  matters  or  issues  that 
may  be  material  to  security  holders 
warranting  inclusion  in  a  plain  English 
summar\^  term  sheet.  We  leave  that 
determination  for  filers  based  on  the 
particular  facts  and  circumstances  of 
their  transaction. 

b.  Item  14  of  Schedule  14  A  Revised  to 
Clarify  Requirements  and  Harmonize 
Cash  Merger  and  Cash  Tender  Offer 
Disclosure 

Item  14  of  Schedule  14A  specifies  the 
information  required  in  proxy  and 
information  statements  relating  to 
extraordinar\'  transactions. '^^  We  are 
revising  Item  14  substantially  as 
proposed,  except  that  the  revised  item 
refers  filers  to  the  applicable  disclosure 
requirements  in  Forms  S— 4  and  F-4, 
instead  of  Forms  C  and  SB-3,  which  are 
not  being  adopted  at  this  time.  This 
approach  should  make  the  item  easier  to 
understand,  and  harmonize  the  proxy 
and  registration  statement  disclosure  . 
requirements.  Since  the  disclosure  and 
incorporation  by  reference  requirements 
in  Forms  S-4  and  F-4  are  essentially  the 
same  as  in  current  Item  14,  this 
streamlined  approach  will  not  greatly 
modify'  the  disclosure  required  in  a 
merger  proxy  statement.  We  are 
retaining  in  Item  14  the  existing 


'»*  See  current  and  revised  Item  9  to  Schedule 
13E-3. 

"«  17  CFR  240.148-101.  Item  14  disclosure  is 
required  when  a  vole  or  consent  is  solicited  on:  (i) 
A  merger;  (ii)  a  consolidation:  (iii)  the  acquisition 
of  assets,  a  business  or  securities:  ( v)  the  sale  or 
transfer  of  all  or  substantially  all  the  assets  of  the 
registrant:  (vi)  a  liquidation;  or  (vii)  a  di.ssolutiun. 
This  item  requires  information  about  the 
transaction  and  each  party  to  the  transaction  (i.e.. 
the  acquiror  and  the  target).  The  information 
specified  in  Item  14  may  be  incorporated  by 
reference  or  physically  included  in  the  disclosure 
document  depending  on  the  extent  to  which  the 
acquiror  or  target  is  eligible  to  use  Form  S-2  or  S- 
3. 
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disclosure  requirements  applicable  to 
investment  companies."^" 

In  additicin.  we  are  adopting  several 
substantive  changes  regarding  the 
information  required  for  acquirors  and 
targets  under  Item  14.  All  commenters 
that  addressed  the  proposed  changes  to 
Item  14  beheved  they  were  appropriate. 
We  continue  to  believe  that  in  certain 
circumstances  the  disclosure 
requirement.s  in  Item  14  may  be 
unnecessarily  burdensome  and 
inconsistent  with  the  level  of 
information  that  would  be  required  if 
the  same  transaction  was  structured  as 
an  all-cash,  all-share  tender  offer. 
Therefore,  we  are  adopting  the 
following  proposed  revisions: 

•  Item  14  is  revised  to  clarify  that  flnancial 
statement  and  other  information  about  the 
acquiror  is  required  in  a  rash  merger  only  if 
that  information  is  material  to  voting  security 
holders'  evaluation  of  the  transaction.'^' 
Similar  to  the  need  for  a  bidder's  financial 
statements  in  a  cash  tender  offer,  information 
about  the  acquiror  in  a  merger  is  generally 
not  needed  when  target  security  holders  are 
receiving  cash  and  the  acquiror  has 
demonstrated  its  financial  ability  to  satisfy 
the  terms  of  the  offer. '^•^ 

•  In  (  ases  where  financial  statement 
information  for  the  acquiror  would  be 
material  to  a  security  holder's  voting 
decision,  acquiror  information  is  required  for 
onlv  two  vears  and  not  three,  consistent  with 
the  treatment  of  tender  offers. '^^ 

•  The  requirement  to  provide  information 
about  the  target  in  a  cash  merger  is 
eliminated  when  the  acquiror's  security 
holders  are  not  voting  on  the  transaction.'*'^ 
Most  likely,  target  security  holders  will  have 


"•"  New  Item  14ld)  of  Schedule  14A.  We  tjelieve 
that  this  will  be  simpler  for  investment  companies 
than  referring  to  Forms  S-4  and  F-4,  which 
generally  are  inapplicable  to  investment  companies 
We  also  have  consolidated  and  conformed  current 
Instructions  6  and  8  to  Item  14  for  investment 
companies.  Instruction  to  paragraph  (d)  of  Item  14 
of  Schedule  14.^.  The  requirements  that  we  are 
retaining  for  inve.stment  companies  were  not 
specifically  tailored  for  investment  companies,  and 
we  believe  that  it  would  be  appropriate  to 
reconsider  these  requirements  in  a  future 
rulemaking  project  focused  on  the  registration  and 
disclosure  requirements  applicable  to  investment 
company  business  combination  transactions. 

'"  Revised  Instruction  2(a)  to  Item  14  of  Schedule 
I4.-\.  Pro  forma  information  about  the  transaction  is 
nut  generally  required  in  a  cash  merger  where  only 
the  target's  security  holders  are  voting  on  the 
transaction. 

'"-'  Even  if  the  acquiror's  security  holders  are 
voting,  acquiror  information  may  be  omitted 
because  the  acquiror's  security  holders  are 
presumed  to  have  access  to  information  about  their 
own  company  In  this  case,  pro  forma  information 
about  the  transaction  will  still  be  required  in 
accordance  with  Article  11  of  Regulation  S-X  (17 
CFR  210.1 1-01  through  17  CFR  210.11-03). 

"»^  Revised  Item  14(c)(1)  to  Schedule  14A.  If 
financial  statements  of  the  target  are  required,  then 
three  years  of  financial  statements  must  be 
provided,  consistent  with  the  other  requirements 
for  financial  statements  of  acquired  companies. 

'*«  Revised  Instruction  2(b)  to  Item  14  of 
Schedule  14A. 


information  about  the  securities  they  already 
hold.  As  a  result,  security  holders  can  receive 
a  shorter  disclosure  document  that  is  focused 
on  the  terms  and  effects  of  the  transaction. 
TfSis  revision  harmonizes  the  disclosure 
required  in  cash  merger  transactions  with 
that  required  in  all-cash,  all-share  tender 
offers. '«5 

The  changes  adopted  today  do  not 
change  the  current  requirement  to 
provide  financial  statements  of  the 
target  and  other  company  information 
when  the  acquiror's  security  holders  are 
voting  on  the  transaction,  since  those 
seciu"ity  holders  may  not  know  anything 
about  the  target.  In  addition,  target 
information  is  required  in  merger 
proxies  that  are  going-private  or  roll-up 
transactions.  We  believe  that  target 
security  holders  have  a  need  for  current 
financial  statements  of  their  companv  if 
it  is  subject  to  one  of  these  types  of 
transactions. 

We  are  not  adopting  two  proposed 
changes.  Under  the  proposal,  Item  14 
would  no  longer  permit  information  to 
be  incorporated  by  reference  from  the 
"glossy"  annual  report  sent  to  security 
holders.  Further,  we  proposed  to 
eliminate  the  instructions  in  .Schedule 
14A  and  Form  S^i  that  require  filers  to 
send  the  mandated  disclosure  document 
to  security  holders  at  least  20  business 
days  before  the  meeting  date  or  the 
expiration  date  of  an  exchange  offer  if 
information  is  incorporated  bv 
reference. '^f*  At  this  time  we  believe 
there  still  may  be  a  number  of  security 
holders  that  do  not  have  the  ability  to 
access  information  electronically,  so  we 
are  not  eliminating  the  20  business  day 
incorporation  by  reference  provision. '^'^ 
We  are  retaining  incorporation  by 
reference  from  the  glossy  annual  report 
because  this  information  is  delivered  to 
security  holders. '^^ 


lesfsjo  target  information  is  required  if  target 
security  holders  are  voting  on  a  merger  in  which 
the  consideration  offered  consists  of  acquiror 
securities  that  are  exempt  from  Seciuities  Act 
registration.  Revised  Instruction  3  to  Item  14  of 
Schedule  14A. 

'««See  Note  D.3  to  Schedule  14 A;  General 
Instruction  A. 2  to  Form  S-4;  and  General 
Instruction  A.2  to  Form  F-4. 

•^^  We  have  stated  that  the  20  business  day  period 
must  be  complied  with  even  if  the  documents 
incorporated  by  reference  are  delivered  along  with 
the  disclosure  document.  See  Release  No.  33-6578 
(April  23,  1985)  (50  FR  18990)  (Form  ,S-^  adopting 
release).  We  are  changing  this  interpretation.  If 
filers  furnish  the  information  that  is  incorporated 
by  reference  with  the  disclosure  document  that  is 
sent  to  security  holders,  they  do  not  have  to  comply 
with  the  20  business  day  requirement. 

'"Revised  Item  14(e)  to  Schedule  14A  (17  CFR 
240.148-101). 


c.  Reduced  Financial  Statement 
Requirements  for  Non-Reporting  Target 
Companies  in  Stock  Mergers  and  Stock 
Tender  Offers 

The  previous  section  addressed 
information  requirements  in  cash 
mergers.  We  also  have  examined 
financial  statement  requirements  in  the 
context  of  stock  mergers  and  stock 
tender  offers.  As  we  noted  in  the 
Proposing  Release,  financial  statements 
of  the  target  generally  are  required  when 
registered  securities  are  being  offered. 
The  rules  currently  provide  special 
treatment  when  the  target  is  not  subject 
to  the  Commission's  reporting 
requirements,  but  we  believe  these 
requirements  can  be  further  relaxed. 
(Currently,  the  rules  require  the  filing 
person  (the  acquiror)  to  provide 
financial  statements  of  the  non- 
reporting  target  going  back  three 
years. '•^'^  We  noted  that  providing  three 
years  of  financial  statements  prepared  in 
accordance  with  Regulation  S-X  '^"  for 
a  non-reporting  company  can  be  costly 
and  burdensome  to  prepare.  In  some 
cases  they  may  not  be  available. 
Therefore,  we  proposed  to  reduce  the 
financial  statements  required  for  non- 
reporting  targets  when  the  acquiror's 
security  holders  are  not  being  asked  to 
vote  on  the  transaction. 

Most  commenters  believed  that  the 
proposed  reduction  was  appropriate  and 
would  facilitate  acquisitions  of  non- 
reporting  targets.  We  continue  to  believe 
that  the  requirement  to  provide  target 
financial  statements  can  be  curtailed, 
particularly  because  in  many  cases 
target  security  holders  likely  made  their 
initial  investment  decision  in  the  non- 
reporting  company  based  on  less 
extensive  information  than  what  is 
currently  required.  In  addition,  security 
holders  are  being  offered  securities  in  a 
public  company  for  which  there  should 
be  significantly  more  information 
available  and  a  more  liquid  market  to 


'««SppItem  17(b)(7)  of  Form  .S-1.  Item  17(b)(5) 
of  Form  F-4  and  Item  14(l))(3)(ii)(A)  of  .Schedule 
14.^.  These  items  spetif\-  the  information  required 
for  non-reporting  target  companies  in  a  business 
combination  transarlion.  ."Kn  acquiror  must  provide 
Financial  statements  "that  would  have  been 
required  to  be  included  in  an  annual  report  to 
security  holders"  had  the  non-reporting  company 
been  required  to  furnish  an  annual  report  that 
complies  with  Rule  14a-3(bl  (17  CFR  24n.l4a-3(b)). 
This  rule  requires  audited  balant  e  sheets  for  each 
nf  the  tun  most  recent  fiscal  vears  and  audited 
statements  of  income  and  cash  flows  for  each  of  the 
three  most  recent  fiscal  years  prepared  in 
accordance  with  Regulation  S-,X. 

'^°The  required  balance  sheet  for  the  year 
preceding  the  latest  full  fiscal  year  and  the  income 
statements  for  the  two  years  preceding  the  latest  full 
fiscal  year  need  not  be  audited  if  they  have  not 
previously  been  audited.  The  required  financial 
statements  must  be  audited  to  the  extent 
practicable. 
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sell  into.  Therefore,  we  are  reducing  the 
financial  statement  requirement 
substantially  as  proposed. ''^  In 
addition,  where  the  non-reporting  target 
is  not  significant  to  the  acquiror  and  the 
acquiror's  security  holders  are  not 
voting  on  the  transaction,  we  believe  the 
financial  statement  requirements  can  be 
reduced  even  further. 

Accordingly,  we  are  eliminating  the 
requirement  to  pro\-ide  financial 
statements  for  the  non-reporting  target 
altogether  when  the  acquiror's  security 
holders  are  not  voting  on  the  transaction 
and  the  non-reporting  target  is  not 
significant  to  the  acquiror  above  the 
20%  level. '~-  The  security  holders  that 
purchased  securities  in  the  non- 
reporting  company  generally  would  be 
aware  that  they  in\'ested  in  a  company 
that  is  not  subject  to  our  reporting 
requirements  and  they  would  not  expect 
to  receive  the  same  le\'e!  of  financial 
information  that  is  required  for  a  public 
reporting  company.  Moreover,  if  the 
non-reporting  company  is  not 
significant  to  the  acquiror,  we  believe 
securitv  holders  would  likelv  relv  on 
the  financial  statements  of  the  acquiror 
in  making  their  voting  or  investment 
decision.  Because  a  combination  of  an 
insignificant  non-reporting  target 
companv  and  a  public  acquiror  should 
not  materially  alter  the  financial 
condition  of  the  acquiror,  we  believe 
that  non-reporting  target  security 
holders  are  likely  to  rely  on  the  required 
acquiror  financial  information  alone.'''* 
In  addition,  the  20%  threshold  is  the 
standard  adopted  in  1996  for  the 
requirement  of  audited  financial 
statements  in  filings  made  under  the 
Securities  Act  and  the  Exchange  Act  for 
business  acquisitions.'"'' 


'"'  Since  we  are  not  adopting  Forms  C  and  SB- 
3,  these  changes  are  implemented  in  amendments 
to  Forms  S—i  and  F— 4. 

'  "^  Determination  of  the  significance  of  an 
acquisition  to  the  acquiror  is  made  in  accordance 
with  Rule  3-05  of  Regulation  S-X  (17  CFR  210.3- 
05).  .S>p  Release  No.  33-7355  (October  10.  1996)  (61 
FR  54509)  and  Rule  l-02(w)  of  Regulation  S-X  (17 
CFR210.1-02(w)). 

'  "^  This  change  is  consonant  with  our  revisions 
to  Item  14  to  eliminate  the  requirement  to  provide 
target  financial  statements  in  cash  mergers  when 
the  acquiror's  security  holders  are  not  voting  on  the 
transaction  and  the  information  is  not  material  to 
the  target  sei  urity  holders'  voting  decision. 

'  ■'  In  Release  No.  33-7355.  we  streamlined  the 
n-quirements  with  respect  to  financial  statements 
for  business  acquisitions,  .^mong  other  things,  the 
ainpiuled  rules  raised  the  thresholds  of  significance 
that  determine  whether  financial  statements  of  an 
acquired  business  must  be  provided  in  filings. 
These  rule  changes  were  intended  to  reduce 
impediments  to  registered  offerings  that  may  have 
caused  companies  to  undertake  private  or  offshore 
offerings  instead  We  believe  the  significance 
threshold  for  non-reporting  targets  should  be  the 
same  in  Forms  S— 4  and  F-4  as  under  our  other 
financial  statement  requirements.  We  may. 
however,  consider  revisiting  this  issue  in  a  broader 


Accordingly,  we  are  revising  the 
financial  statement  requirements  for 
non-reporting  targets  when  the 
acquirors  security  holders  are  not 
voting  on  the  transaction, '"^  as  follows: 

•  If  a  non-reporting  company  is  being 
acquired  in  a  business  combination 
transaction,  then  financial  statements  for  the 
latest  fiscal  year  prepared  in  coDformity  with 
generally  accepted  accounting  principles 
("GAAP")  must  be  provided."''* 

•  Also,  if  the  non-reporting  target  security 
holders  were  previously  provided  with 
GAAP  finandal  statements  for  either  or  both 
of  the  two  fiscal  years  before  the  latest  fiscal 
year,  then  GAAP  financial  statements  must 
be  provided  for  those  years  as. well. 

•  If  the  non-reporting  target  is  not 
significant  to  the  acquiror  in  excess  of  the 
20%  level,  then  no  financial  information  is 
required  for  the  target.'''' 

These  revisions  apply  equally  to 
foreign  and  domestic  non-reporting 
target  companies.  If  the  target's  financial 
statements  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP 
(foreign  G.\AP).  a  reconciliation  to  U.S. 
GAAP  is  required  unless  a 
reconciliation  is  unavailable  or  not 
otherwise  obtainable  without 
unreasonable  cost  or  expense.'^* 

The  current  requirement  to  provide 
"audited"  financial  statements  for  the 
non-reporting  target  remains  the  same. 
Financial  statements  for  the  latest  fiscal 
year  must  be  audited  only  to  the  extent 
practicable.  Audited  financial 
statements  are  not  required  for  years 
before  the  most  recent  fiscal  year  if  the 
target's  financial  statements  were  not 
previously  audited. 

We  are  not  changing  the  current 
requirement  that  a  resale  registration 
statement  include  audited  financial 
statements  in  accordance  with  Rule  3- 
05  of  Regulation  .S-X. '■ '*  Also,  to  the 
extent  that  a  transaction  is  significant  to 
the  acquiror,  audited  financial 
statements  would  ultimately  need  to  be 
provided  under  Item  7  of  Form  8-K.  Of 
course,  if  the  acquiror's  security  holders 


context  in  a  future  rulemaking  proposal  that 
addresses  what  the  significance  thresholds  should 
be  in  light  of  the  current  accounting  environment. 

'  '*  These  changes  do  not  affect  the  financial 
statements  required  in  roll-up  transactions. 

'"6  Revised  Items  17(b)(7)  of  Form  S-1  and 
17(b)(5)  of  Form  F^. 

"^  Under  these  facts  pro  forma  and  comparative 
per  share  information  is  not  required.  See  Rule  11- 
01(c)  of  Regulation  S-X  (17  CFR  210.1  l-Ol(c)). 

'""At  a  minimum,  however,  a  narrative 
description  of  the  material  variations  in  accounting 
principles,  practices  and  methods  used  in  preparing 
the  foreign  GAAP  financial  statements  from  those 
accepted  in  the  U.S.  is  required. 

' '"  A  resale  registration  statement  is  used  to 
register  the  resale  of  securities  to  the  public  by 
anyone  who  is  deemed  an  underwriter  within  the 
meaning  of  Rule  145(cl  with  respect  to  the 
securities  being  re-offered. 


are  voting  on  the  transaction,  then  the 

current  financial  statement 
requirements  apply. 

G.  Tender  Offer  Rules  Updated 

In  addition  to  the  changes  discussed 
above,  some  of  which  affect  tender 
offers,  we  proposed  to  update  the  tender 
offer  rules,  which  have  not  been  revised 
since  1986.  For  the  most  part, 
commenters  favored  our  approach  to 
updating  the  regulations.  As  a  result, 
these  changes  are  being  adopted, 
substantially  as  proposed. '^^  The 
significant  changes  are  discussed  below. 

We  also  solicited  comment  on 
whether  the  Private  Securities  Litigation 
Reform  Act  of  1995  ("PSLRA  ")  safe 
harbor  for  forward-looking  statements 
should  be  extended  to  tender  offers.  We 
are  not  extending  the  PSLRA  safe  harbor 
to  tender  offers  at  this  time.  Given  the 
relative  infancy  of  the  body  of  law 
interpreting  the  PSLRA  generally  and 
the  safe  harbor  in  particular,  we  do  not 
believe  that  extending  the  reach  of  the 
safe  harbor  would  be  prudent.  We  note, 
for  example,  that  we  recently  filed  an 
amicus  curiae  brief  out  of  concern  about 
certain  language  in  an  appellate  court 
decision  regarding  the  application  of  the 
safe  harbor."" 

1.  Bidders  May  Include  a  "Subsequent 
Offering  Period"  Without  Withdrawal 
Rights 

We  are  adopting  the  subsequent 
offering  period  rule  with  several 
modifications  described  below.  Under 
the  new  rules  third-party  bidders  mav 
provide,  at  their  election,  a  subsequent 
offering  period  during  which  security 
holders  can  tender  securities  into  the 
offer  without  withdrawal  rights.  The 
purpose  of  the  subsequent  offering 
period  is  two-fold.  First,  the  period  will 
assist  bidders  in  reaching  the  statutory- 
state  law  minimum  necessar\'  to  engage 
in  a  short-form,  back-end  merger  with 
the  target.  Second,  the  period  will 
provide  security  holders  who  remain 
after  the  offer  one  last  opportunity  to 
tender  into  an  offer  that  is  otherwise 
complete  in  order  to  avoid  the  delay  and 
illiquid  market  that  can  result  after  a 
tender  offer  and  before  a  back-end 
merger. 


'•"  As  proposed,  we  are  adopting  a  technical 
change  to  Rule  432.  which  requires  the  prospectus 
disseminated  to  security  holders  in  connection  with 
an  exchange  offer  to  include  certain  information 
specified  tiy  the  tender  offer  rules.  The  revised  rule 
also  clarifies  that  the  requirement  includes  issuer 
tender  offers.  .See  current  Rule  13e— 4(d)(iv).  The 
requirement  is  moved  to  revised  Rule  432. 

'"'  See  Memorandum  of  the  Securities  and 
Exchange  Commission.  Amicus  Curiae,  at  2,  Harris 
v.  Ivax  Corp..  No.  9ft-4«18  (11th  Cir.  Aug.  1999) 
(partiallv  supporting  a  petition  for  rehearing  and 
rehearing  en  banc  in  Harris  v.  Ivax  Corp..  182  F.3d 
799  (11th  Cir.  1999)). 


61426      Federal  Register 'Vol    64.  \o.  217 /Wednesday,  November  10,  1999/Rules  and  Regulations 


The  subsequent  offering  period  may 
be  disclosed  in  the  bidder's  initial 
offering  materials,  or  in  a  subsequent 
amendment  to  the  tender  offer  materials 
that  is  disseminated  to  security  holders. 
In  either  case,  the  bidder's 
determination  to  include  a  subsequent 
offering  period  must  be  disclosed 
sufficiently  in  advance  of  the  expiration 
of  the  initial  offering  period. 

Commenters  generally  were  favorable 
to  the  proposal,  but  many  commenters 
criticized  the  advance  notice 
requirement.  They  expressed  the  view 
that  advance  notice  would  create  a 
"hold-out"  problem  with  security 
holders  waiting  until  the  subsequent 
offering  period  to  tender  shares.  In 
response  to  these  comments,  we  are  not 
adopting  a  specific  requirement  in  the 
rule  that  the  determination  to  add  a 
subsequent  offering  period  must  be 
disclosed  before  the  end  of  the  initial 
offering  period.  Nevertheless,  we 
continue  to  believe  at  this  time  that  the 
addition  of  a  subsequent  offering  period 
once  an  offer  has  commenced  would 
constitute  a  material  change  to  the  terms 
of  that  offer.  Thus,  bidders  must 
disseminate  the  new  information  to 
security  holders  in  a  manner  reasonably 
calculated  to  inform  them  of  the  change 
sufficiently  in  advance  of  the  expiration 
of  the  initial  offering  period  (generally 
five  business  days). '"-  After  the 
Division  of  Corporation  Finance  gains 
practical  experience  with  the  operation 
of  the  subsequent  offering  period,  the 
Division  may  decide,  through  staff 
interpretation,  to  shorten  or  possibly 
eliminate  the  requirement  for  advance 
notice. '"' 

In  short,  we  are  adopting  new  Rule 
■I4d-ll.  which  permits  bidders  to 
include  a  subsequent  offering  period  in 
a  third-party  tender  offer  during  which 
no  withdrawal  rights  are  available,'"''  so 
long  as; 

•  The  offer  is  for  all  outstanding  securities 
of  the  class  sought; 

•  The  initial  offering  period  (with 
withdrawal  rights)  remains  open  for  at  least 
20  business  days; 


'"^  See  Release  No.  34-24296  (April  3,  1987)  (52 
FR  11458) 

"^  If  a  bidder  announces  a  subsequent  offering 
period  and  later  decides  not  to  provide  the  period, 
clearly  this  would  be  a  material  change  in  the 
offer's  terms  that  must  be  disclosed  in  advance  as 
provided  in  Release  No.  34-24296.  Commenters  did 
not  disagree  with  this  view. 

"*  We  also  are  amending  Rule  14d-7  to  provide 
an  exemption  so  the  withdrawal  rights  required  by 
sertinn  14(d)(5)  of  the  Exchange  Act  (15  U.S.C. 
"«n(dl(5)).  which  apply  60  days  after  the  start  of  a 
tender  offer,  are  not  available  during  a  subsequent 
offering  period 


•  All  conditions  to  the  offer  are  deemed 
satisfied  or  waived  by  the  bidder  on  or  before 
the  close  of  the  initial  offering  period;  "'^' 

•  The  bidder  accepts  and  promptly  pays 
for  all  securities  tendered  during  the  initial 
offering  period  on  the  closing  of  the  initial 
offering  period; 

•  The  bidder  announces  the  approximate 
number  and  percentage  of  outstanding 
securities  thafwere  deposited  by  the  close  of 
the  initial  offering  period  no  later  than  9:00 
a.m.  Eastern  time  on  the  next  business  day 
after  the  scheduled  expiration  date  of  the 
initial  offering  period;  and 

•  The  bidder  immediately  accepts  and 
promptly  pays  for  all  shares  as  they  are 
tendered  in  the  subsequent  offering 
period.'*^ 

The  rule,  as  proposed  and  adopted, 
permits  bidders  to  use  a  subsequent 
offering  period  in  both  cash  and  stock 
tender  offers,'"^  Similarly,  the  rule 
permits  bidders  to  offer  either  cash  or 
stock  in  any  planned  back-end  merger. 
There  is  no  specific  requirement  that  a 
minimum  number  of  shares  be  tendered 
in  the  initial  offering  period.  Of  course, 
the  same  consideration  must  be  paid  in 
both  the  initial  and  subsequent  offering 
periods.'^'' 

The  new  rule  includes  a  requirement 
that  bidders  announce  the  results  of  the 
initial  offering  period  (including  the 
number  and  percentage  of  securities 
tendered)  before  9  a.m.  on  the  next 
business  day  following  the  close  of  the 
initial  offering  period. '"^  We  believe  an 
announcement  is  necessary  to  inform 
remaining  security  holders  whether  the 
offer  was  successful  and  whether  or  not 
a  back-end  merger  is  imminent.  Because 
of  this  requirement  to  announce  the 


'"'The  subsequent  offering  period  may  not  be 
used  if  payment  will  be  delayed  for  any  reason.  In 
the  past  we  have  stated  that  payment  may  be 
delayed  for  ceriain  governmental  regulatory 
approvals.  See  Release  No.  34-16623  (March  5, 
1980)  (45  FR  15521).  A  subsequent  offering  period, 
however,  cannot  be  used  unless  all  conditions  to 
payment  have  been  satisfied  or  waived  and  the 
bidder  pays  for  all  securities  tendered  in  the  initial 
offering  period  promptly  after  the  close  of  the  initial 
offering  period.  Likewise,  there  cannot  be  any 
conditions  to  the  offer  during  the  subsequent 
offering  period. 

'•*New  Rule  14d-ll(e)  and  revised  Rule  14e- 
Kcl. 

"'  If  a  bidder  offers  cash  and  securities  with  a 
limit  on  the  amoimt  of  cash  or  securities  that  may 
be  paid  to  security  holders,  then  a  subsequent 
offering  period  may  not  be  used.  The  imposition  of 
a  cap  on  one  or  the  other  form  of  consideration 
could  result  in  proration  which,  as  discussed  in  the 
Proposing  Release,  is  why  we  limited  the 
subsequent  offering  period  to  offers  for  all 
outstanding  securities. 

'**The  iniUal  and  subsequent  offering  periods  are 
all  part  of  one  tender  offer.  If  a  different  price  were 
paid  to  security  holders  it  would  violate  the  all- 
holders  best-price  rules  as  well  as  the  subsequent 
offering  period  rule.  See  new  Rule  14d-ll(f), 
current  Rule  14d-10(a)(2)  and  Release  No.  34- 
23421  (July  11.  1986)  (51  FR  25873). 

'■«In  response  to  a  question  in  the  Proposing 
Release,  two  commenters  favored  such  a 
requirement. 


results  before  9  a.m.  on  the  next 
business  day.  the  subsequent  offering 
period'must  begin  on  that  day.  This  will 
avoid  any  delay  in  the  offer  between  the 
initial  offering  period  and  the 
subsequent  offering  period.  We  believe 
that  this  will  prevent  any  confusion  in 
the  market  as  to  whether  the  offering 
period  is  still  open. 

We  proposed  conditioning  the 
subsequent  offering  period  on  the 
bidder  stating  its  intention  to  engage  in 
a  back-end  merger  with  the  target. 
Commenters  addressing  this  issue  did 
not  believe  that  this  requirement  was 
necessars'.  We  are  not  adopting  this 
requirement  because  we  believe  security 
holders  may  benefit  from  a  subsequent 
offering  period  whether  or  not  the 
bidder  intends  a  back-end  merger 
transaction. 

As  proposed.  Rule  14d-l(e)(8)  would 
have  defined  the  subsequent  offering 
period  as  a  ten  business  day  period 
following  the  initial  offering  period. 
Several  commenters.  however, 
recommended  that  bidders  be  permitted 
to  determine  the  duration  of  the 
subsequent  offering  period.  In  response 
to  these  comments,  we  have  decided  to 
adopt  a  more  flexible  approach  to  the 
subsequent  offering  period.  New  Rule 
14d-ll  will  allow  the  subsequent 
offering  period  to  be  a  minimum  of 
three  business  days  and  a  maximum  of 
20  business  days.  Bidders  could  opt  for 
a  relatively  short  subsequent  offering 
period  and  later  extend  the  period  if 
necessary.  Any  extension  of  the 
subsequent  offering  period  must  be 
made  in  accordance  with  Rule  14e- 
1(d). '90 

2.  Bidder  Financial  Information 
Clarified  for  Cash  Tender  Offers 

a.  When  a  Bidder's  Financial 
Statements  Are  Xot  Required:  Source  of 
Funds 

We  are  clarifying  when  financial 
statement  information  of  the  bidder 
must  be  disclosed  in  a  cash  tender 
offer. '«'  Currently,  this  information  is 


""17  CFR  240  14e-l(d).  For  example,  if  a  bidder 

elects  to  pr(.>vide  a  three  business  dav  subsequent 
offering  period,  and  later  determines  that  a  longer 
period  is  necessary,  the  bidder  could  extend  the 
subsequent  offering  period  by  up  to  17  business 
days.  The  bidder  would,  of  course,  need  to 
announce  the  extension  no  later  than  9:00  a.m.  on 
the  fourth  business  day  after  the  initial  offering 
period  closed,  and  the  total  duration  of  the 
subsequent  offering  period  could  not  exceed  twenty 
business  days. 

'•'"  If  a  bidder  offers  securities  instead  of  or  in 
addition  to  cash,  then  financial  statements  are 
material.  The  registration  statement  form  for  the 
securities  offered  will  specify  the  financial 
statements  required  If  the  bidder  uffers  securiues 
that  are  exempt  from  registration,  the  financial 
statements  specified  in  Schedule  TO  would  be 
filed. 
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required  in  a  cash  tender  offer  \\;hen  the 
information  is  material  to  a  security 
holder's  decision  whether  to  tender,  sell 
or  hold.'*'-  The  instructions  in  Schedule 
14D-1  provide  some  guidance  on  when 
financial  statement  information  is 
material. ''^■^  These  instructions  also 
specify  the  type  of  information  that  will 
satisfy  the  financial  statement 
disclosure  requirement.'"-' 

We  noted  in  the  Propf)sing  Release 
that  generally  there  are  several  factors 
that  should  be  considered  in 
determinmg  whether  financial 
statements  of  the  bidder  are  material. 
Those  factors  are  as  follows: 

•  The  terms  of  the  tender  offer, 
particularly  terms  concerning  the 
amount  of  securities  sought,  such  as 
anv-or-dll,  a  fixed  minimum  with  the 
right  to  accept  additional  shares 
tendered,  all-or-none.  and  a  fixed 
percentage  of  the  outstanding; 

•  Whether  the  purpose  of  the  tender 
offer  is  for  control  of  the  subject 
company;  '''* 

•  The  plans  or  proposals  of  the 
bidder;  and 

•  The  ability  of  the  bidder  to  pay  for  the 
securities  sought  in  the  tender  offer  eind/or  to 
repav  any  loans  made  by  the  bidder  or  its 
affiliates  in  connertion  vvith  the  tender  offer 
or  otherwise. '^'^ 

We  also  noted  that  these  factors  are 
not  exclusive,  and  not  all  factors  are 
necessarv'  to  meet  the  materiality  test.  In 
order  to  provide  more  guidance  to 
bidders,  we  are  adopting  a  new 
instruction  to  Schedule  TO  specifv'ing 
when  the  financial  statements  of  a 
bidder  are  not  material  and  do  not  have 
to  be  provided.  Commenters  generally 
supported  the  proposal,  offering  some 
suggestions  on  how  to  modif)'  the 
instruction  so  that  it  achieves  its 
intended  purpose.  We  are,  therefore, 
adopting  the  instruction  with  some 
minor  changes.  We  believe  that  under 
the  circumstances  specified  in  the  new 
instruction,  the  burden  of  providing  the 
bidder's  financial  information  in  tender 
offer  materials  may  outweigh  the 


'  '  Item  M  of  Schedule  14D-1  and  Item  7  of 
Schedule  13E-4. 

'«3  Instruction  1  to  Item  9  of  Schedule  14D-1. 

!*•  Rules  14d-6(e)  (17  CFR  240.14d-6)  and  13e- 
4(d)  (17  CFR  240.13e-4(d)). 

""  Financial  information  can  be  material  when  a 
bidder  seeks  to  acquire  the  entire  equity  interest  of 
the  target  and  the  bidder's  ability  to  finance  the 
transaction  is  uncertain.  Financial  information  also 
can  tie  material  when  a  bidder  seeks  to  acquire  a 
significant  equity  stake  in  order  to  influence  the 
management  and  affairs  of  the  target.  In  the  latter 
case,  security  holders  need  financial  information  for 
the  prospective  controlling  security  holder  to 
decide  whether  to  tender  in  the  offer  or  remain  a 
continuing  security  holder  in  a  company  with  a 
dominant  or  controlling  security  holder. 

'«»  Release  No.  34-13787  (July  21,  1977)  (42  FR 
38341). 


usefulness  of  the  information  to  security 
holders.'^" 

As  adopted.  Item  10  to  new  Schedule 
TO  ''"*  includes  an  instruction  stating 
that  a  bidder's  financial  statement 
information  is  not  material  when: 

•  Only  cash  consideration  is  offered; 

•  The  offer  is  not  subject  to  any 
financing  condition;  and  either: 

•  The  Didder  is  a  public  reporting 
company  that  files  reports  electronically 
on  EDGAR;  or 

•  The  offer  is  for  all  outstanding 
securities  of  the  target.'"^ 

Several  commenters  addressed  the 
financing  condition  element  to  the 
instruction.  Most  of  these  commenters 
indicated  that  the  status  of  a  bidder's 
financing  arrangements  (e.g.. 
commitment  letter,  definitive  financing 
in  place,  or  sufficient  funds  on  hand)  is 
not  determinative  so  long  as  the  offer  is 
not  subject  to  a  financing  condition.  We 
agree.  We  believe  security  holders  may 
need  financial  information  for  the 
bidder  when  an  offer  is  subject  to  a 
financing  condition  so  they  can  evaluate 
the  terms  of  the  offer,  gauge  the 
likelihood  of  the  offer's  success  and 
make  an  informed  investment  decision. 
Whether  an  offer  is  conditioned  on 
obtaining  satisfactory  financing 
arrangements  [e.g.,  receipt  of  a 
commitment  letter  or  execution  of  other 
definitive  financing  documents)  or  the 
actual  receipt  of  funds  from  a  lender.^o" 
the  offer  is  considered  subject  to  a 
financing  condition  and  the  bidder  may 
not  omit  financial  information  in 
reliance  on  the  instruction. 

We  also  asked  whether  foreign 
companies  whose  financial  statement 
information  may  not  be  readily  available 
should  be  treated  any  differently. 
Foreign  companies  are  permitted  to  file 
reports  in  paper  and  are  not  required  to 
file  electronically.-'"  As  a  result, 


""  We  are  not  changing  bidders'  ability  to 
incorporate  by  reference  financial  information  into 
their  tender  offer  materials.  See  Instruction  3  to 
Item  10  of  new  Schedule  TO. 

'^Although  proposed  Item  10  to  Schedule  TO 
did  not  specifically  address  the  need  to  provide 
financial  information  for  a  controlling  entity  that 
forms  an  entity  for  the  purpose  of  making  a  tender 
offer,  we  have  revised  Item  10  consistent  with  the 
requirements  currently  in  Item  9  to  Schedule  14D- 
1.  If  a  bidder  is  formed  by  a  controlling  person  for 
the  purpose  of  making  an  offer,  then  financial 
information  for  the  parent  must  be  provided. 

'**  Instruction  2  to  Item  10  of  new  Schedule  TO. 

^ooThe  same  analysis  applies  for  non-reporting 
bidders,  such  as  private  investors,  partnerships  or 
private  equity  funds.  These  private  bidders  often 
finance  their  tender  offers  with  funds  raised  from 
limited  partners  through  a  process  known  as  a 
"capital  call.  "  If  the  private  bidder's  offer  is 
conditioned  on  obtaining  funds  from  limited 
partners,  security  holders  or  other  members  of  the 
entity,  the  offer  is  deemed  subject  to  a  financing 
condition. 

2°'  Rule  100(a)  of  Regulation  S-T  (17  CFR 
232.100). 


security  holders  may  have  more 
difficulty  obtaining  information  for 
foreign  bidders.  Two  commenters 
indicated  that  foreign  bidders  that  fi^le 
reports  (e.g..  Form  20-F)  ^"^  jn  paper 
should  not  be  able  to  satisfy  the  third 
prong  of  the  instruction.  We  agree  that 
the  instruction  should  take  into  account 
the  availability  of  financial  statement 
information  for  foreign  bidders  If 
information  is  available  on  EDGAR  (via 
the  Internet  and  other  sources),  we 
believe  there  is  less  need  to  require 
disclosure  of  the  bidder's  financial 
statements  in  its  tender  offer  materials. 
Therefore,  we  have  revised  this 
condition  to  state  that  the  bidder  must 
be  a  reporting  company  that  files  reports 
electronically  on  EDGAR. ^^^  Of  course, 
foreign  bidders  that  choose  to  file 
reports  electronically  on  EDGAR  can 
rely  fully  on  this  new  instruction. 
Alternatively,  a  bidder  that  is  non- 
reporting  or  files  reports  in  paper  may 
rely  on  dbe  instruction  if  the  offer  is  for 
all  outstanding  securities  of  the 
target.  2i'-» 

We  also  proposed  to  codify  the 
current  practice  of  providing  net  worth 
information  when  the  bidder  is  a  natural 
person.  The  one  commenter  that 
addressed  this  proposal  supported  it. 
but  believed  the  requirement  to  provide 
"appropriate  disclosure"  when  a 
bidder's  net  worth  is  derived  from 
material  amounts  of  assets  that  are  not 
readily  marketable  or  there  are  material 
guarantees  and  contingencies  was  too 
vague.  Therefore,  we  are  adopting  this 
instruction,  substantially  as  proposed, 
but  with  a  clarification  that  the  bidder 
must  disclose  the  nature  and 
approximate  amount  of  the  individual's 
net  worth  consisting  of  illiquid  assets 
and  the  magnitude  of  any  guarantees  or 
contingencies  that  may  negatively  affect 
the  natural  person's  net  worth. ^^^  We 
believe  this  information  is  useful  to 
security  holders  in  evaluating  a  tender 
offer  made  by  a  natural  person. 

Regardless  of  the  level  of  financial 
information  that  security  holders 


™M7CFR249.220f. 

^"^  This  prong  of  the  instruction  will  not  be 
deemed  satisfied  if  the  bidder's  financial  statement 
information  is  not  available  on  the  EDGAR  system 
{e.g..  because  the  bidder  is  delinquent  in  its 
reporting  obligations  or  the  bidder  has  filed  this 
information  in  paper  under  a  hardship  exemption). 

^°*  To  the  extent  financial  statements  of  a  foreign 
bidder  are  required  and  are  prepared  under  foreign 
GAAP,  a  reconciliation  to  U.S.  GAAP  is  required 
unless  a  reconciliation  is  unavailable  or  not 
otherwise  obtainable  without  unreasonable  cost  or 
expense.  As  noted  above  in  Part  II.F.2.C.  bidders 
must  provide,  at  a  minimum,  a  narrative 
description  of  the  material  variations  in  accounting 
principles,  practices  and  methods  used  in  preparing 
the  foreign  GAAP  financial  statements  from  those 
accepted  in  the  U.S.  See  n.l78  above. 

^"^  Instruction  4  to  Item  10  of  new  Schedule  TO. 


61428      Federal  Register ' V^ol    64,  No.  217 /Wednesday,  November  10,  1999/Rules  and  Regulations 


receive,  a  bidder's  ability  to  pay  for  the 

securities  is  a  material  disclosure  item. 
We  believe  the  disclosure  that  security 
holders  currently  receive  in  this  area 
can  be  improved  hv  clarihing  thp 
"Source  of  Funds"  item  requirement  for 
tender  offers  and  going-private 
transactions.  As  proposed,  we  are 
revising  this  item  to  require  disclosure 
of  information  regarding  the  specific 
sources  of  financing,  any  conditions  to 
the  financing,  and  the  filing  person's 
ability  to  finance  the  transaction 
through  alternative  means  if  the  primary 
source  of  financing  should  fall 
through.-"** 

b.  Content  of  Bidder's  Financial 
Statements  in  Cash  Tender  Offers: 
Financial  Statements  in  Going-Private 
Transactions 

In  the  Proposing  Release  we  noted  the 
disparity  in  the  financial  statements 
required  in  third-partv  tender  offers, 
issuer  tender  offers,  and  going-private 
transactions.  We  are  reducing  the 
financial  statement  information  required 
in  third-party  tf  nder  offers  as  proposed. 
This  change  harmonizes  the 
requirements  with  those  for  issuer 
tender  offers  and  going-private 
transactions.-""  The  commenters  that 
addressed  this  proposal  supported  it. 
We  believe  that  the  burden  of  providing 
three  years  of  historic:al  financial 
statements  in  a  third-party  cash  tender 
offer  outweighs  the  benefit  to  security 
holders.-""  ' 

We  also  proposed  to  update  the 
disclosure  requirements  for  tender  offers 
and  going-private  transactions. 
Currently,  information  regarding  book 
value  per  share  and  the  pro  forma  effect 
of  the  transaction  on  the  companv's 
balance  sheet  and  book  value  per  share 
las  of  the  most  recent  fiscal  year  end 
and  the  latest  interim  balance  sheet 
period)  may  be  required.  We  are 
reducing  the  required  information,  as 
proposed,  to  only  the  most  recent 
balance  sheet  date.-"' 

In  addition,  when  financial  statement 
information  is  required  in  tender  offer 
and  going-private  transactions,  the 
current  rules  permit  filers  to  include 


•:'»  Item  1007  of  Regulation  M-A. 

^o'  When  securities  are  offered  the  registration 
statement  requirements  prevail.  See  n.l91  above. 
We  also  are  reducing  the  financial  statements 
required  for  acquiring  companies  in  merger  proxy 
statements  from  three  to  two  years.  See  Part  n.F.2.b 
above. 

2"«Item  10  to  Schedule  TO  and  Item  1010(a)  and 
(b)  of  Regulation  M-A.  as  adopted,  require  financial 
statements  for  two  fiscal  years  when  tfie 
information  is  material. 

-"«ltem  1010(a)(4),  (b)(1)  and  (3)  of  Regulation 
M-A.  As  proposed,  this  change  also  applies  to 
merger  proxy  statements, 


summary  financial  information. ^'o 
instead  of  full  financial  statements,  in 
the  disclosure  documents  sent  to 
security  holders.  We  proposed  to  update 
the  summary  information  requirements 
to  consist  of  the  summarized  financial 
information  specified  in  Rule  l-02(bb) 
of  Regulation  S-X^"  as  well  as  ratio  of 
earnings  to  fixed  charges,  book  value 
per  share  and  pro  forma  data.  The  two 
commenters  that  addressed  this 
proposal  indicated  that  the  additional 
information  (redeemable  preferred 
stock,  minority  interests, 
unconsolidated  subsidiaries  and  50 
percent  or  less  owned  persons)  called 
for  by  Rule  l-02fbb)  is  not  relevant  or 
useful  to  security  holders,  especially  in 
cash  tender  offers. 

In  response  to  their  concern,  we  have 
revised  the  summary  requirement  so 
that  information  regarding 
unconsolidated  subsidiaries  and  50 
percent  or  less  owned  persons  is  not 
required.  We  continue  to  believe, 
however,  that  the  information  specified 
in  Rule  l-02(bb)(l)  (redeemable 
preferred  stock  and  minority  interests) 
may  be  relevant  when  the  bidder's 
financial  information  is  material  ^'^  and 
the  bidder  elects  to  provide  summarv' 
instead  of  full  financial  statements  in 
the  disclosure  document  sent  to  security 
holders.  Under  the  current  rules  a  fair 
and  adequate  summary-  includes 
"shareholders"  equity.  '  The  additional 
specificity  provided  by  Rule  l-02rbb)(l) 
is  not  inconsistent  with  the  current 
requirements.  Also,  information 
regarding  the  existence  of  minority 
interests  may  be  material  to  security 
holders  if  the  filing  person  (bidder) 
holds  substantial  assets  or  derives 
substantial  revenues  from  a 
consolidated  subsidiary  that  is  not 
wholly-owned.  Accordingly,  we  do  not 
believe  that  updating  the  disclosure 
requirements  to  reference  the 
information  specified  in  Rule  1- 
02(bb)(l)  will  result  in  the  disclosure  of 
irrelevant  information.  As  this 
information  may  be  material  to  security 
holders,  we  adopt  an  updated  definition 
of  summary  financial  information  that  is 
substantially  as  proposed.^' '  These 
revisions  also  extend  to  third-party 
tender  offers  the  requirement  to  disclose 


book  valiie  information  when  that 
information  is  material.-'" 

We  also  proposed  to  clarify  the 
reconciliation  required  when  non-U. S. 
GAAP  financial  statement  information 
is  summarized  in  a  foreign  bidder's 
disclosure  document.  We  believe  that 
summary  financial  information  must 
include  a  reconciliation  to  the  same 
extent  full  financial  statements  must 
include  a  reconciliation  to  U.S. 
GAAP.-'"'  This  reconciliation 
requirement  is  consistent  with  that 
required  for  the  acquisition  of  a  foreign 
non-reporting  target  company  with 
foreign  GAAP  financial  statements. ^le 

c.  Pro  Forma  Financial  Information 
Required  in  Two-Tier  Transactions 

We  believe  security  holders  need  pro 
forma  financial  information  for  a  bidder 
and  target  on  a  combined  basis  when 
deciding  whether  or  not  to  tender  in  the 
first  tier  of  a  two-tier  transaction.-'' 
Security  holders  need  pro  forma 
financial  information  to  make  an 
informed  investment  decision  because  if 
security  holders  do  not  tender  in  an 
offer  they  may  receive  securities  of  the 
bidder  in  exchange  for  the  securities 
they  hold  in  the  target  at  a  later  date  in 
a  back-end  securities  transaction. 
Bidders  frequently  disclose  information 
regarding  expected  synergies  and  other 
financial  information  to  effectively  sell 
their  transaction  to  the  market.  We 
believe  that  pro  forma  information  may 
be  necessary  to  balance  the  disclosure 
disseminated  to  security  holders  and  the 
markets.  In  addition,  disclosure  of  pru 
forma  financial  information  is  generally 
consistent  with  our  free 
communications  scheme. ^is  vVe  are, 
however,  adopting  a  slightly  less 
burdensome  pro  forma  requirement  than 
proposed  in  response  to  some  of  the 
concerns  expressed  by  commenters.-'^ 


2>oSeeRulel4d-6(e)(l)(viii)(17CFR240.14d- 
6(e)(l)(viii));  Instruction  B  to  Rule  13e-4(d)(l)(iv) 
(17  CFR  240.13e-4(d)(l)(iv));  and  Instruction  2  to 
Rule  13e-3(e)(3)  (17  CFR  240.13e-3(e)(3)). 

2"17CFR210.1-02(bb). 

"^  See  Part  H.G.Z.a  above  discussing  when 
financial  statement  information  is  material. 

-"Item  1010(c)  of  Regulation  M-A,  Instruction  1 
to  Item  13  of  revised  Schedule  13E-3,  Instruction 
6  to  Item  10  of  new  Schedule  TO. 


^'Mtera  1010(a)(4).  (b)(3)  and  (c)(5)  of  Regulation 
M-A. 

■''■  See  Part  II.G.2.a  above. 

2"*  See  Part  II.F.2.C  above. 

•"■'A  "two-tier  transaction"  is  a  business 
combination  structured  as  a  cash  tender  offer 
followed  by  a  back-end  securities  transaction, 
typically  a  merger,  where  remaining  security 
holders  of  the  target  receive  the  bidder's  securities 
as  consideration. 

2'*. A  requirement  to  di.sclose  pro  forma  financial 
information  in  the  first  tier  of  a  two-tier  transaction 
extends  the  Division  of  Corporation's  interpretive 
position  that  disclosure  of  certain  material 
informatinn  known  to  the  bidder  regarding  a 
planned  back-end  securiti(^s  transattion  would  not 
result  in  "gun-iumping"  under  the  Securities  Act. 
See  n.23  above. 

2'"  Instruction  5  to  Item  10  of  new  Schedule  TO. 
This  instruction  requires  bidders  to  provide  the 
financial  data  specified  in  Item  3(f)  (comparative 
historic:al  and  pro  forma  per  share  data)  and  Item 
5  (pro  forma  financial  information  required  bv 
Article  1 1  of  Regulation  S-X)  of  Form  S— 4  in  the 
Schedule  filed  with  the  Commission.  Bidders  may 
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Three  commenters  generally 
supported  the  proposed  pro  forma 
requirement,  expressing  different  views 
on  the  appropriate  level  of  pro  forma 
financial  information  and  the 
circumstances  under  which  the 
information  should  be  required.  Two 
commenters  believed  that  the  pro  forma 
requirement  would  be  burdensome  and 
provide  only  a  marginal  benefit  to 
security  holders.  Several  commenters 
noted  that  external  factors  may  affect  a 
bidder's  ability  to  prepare  pro  forma 
financial  information  in  compliance 
with  the  proposed  requirement.  Some  of 
these  factors  include:  the  lack  of  any 
agreement  with  the  target  regarding  the 
type  and  amount  of  consideration  to  be 
offered  to  security  holders  in  any  back- 
end  securities  transaction;  the  hostile  or 
negotiated  nature  of  the  transaction;  and 
the  results  of  the  tender  offer. 

We  recognize  that  it  may  be  more 
difficult  for  bidders  to  prepare  accurate 
and  complete  pro  forma  financial 
information  when  the  target  is  not 
cooperating  with  the  bidder.  We  also 
realize  that  bidders  may  decide  later  not 
to  offer  securities  in  a  back-end 
transaction  for  a  number  of  reasons. 
Nevertheless,  to  the  extent  that  a  bidder, 
at  the  time  of  the  cash  tender  offer, 
intends  to  offer  securities  in  a  back-end 
securities  transaction  with  the  target,  we 
believe  such  information  would  be 
material  to  target  security  holders.^'"  In 
addition,  bidders  that  intend  to  offer 
securities  in  a  back-end  transaction 
would  most  likely  have  prepared  some 
level  of  pro  forma  financial  information 
on  the  combined  entity  for  their  own 
negotiating  and  planning  purposes.  As  a 
result,  we  do  not  believe  the 
requirement  to  provide  pro  forma 
financial  information  should  be  unduly 
burdensome  for  the  bidder  Therefore, 
we  are  adopting  a  requirement  that 
bidders  disclose  pro  forma  financial 
information  prepared  in  accordance 
with  Article  11  of  Regulation  vS-X,  in 
addition  to  historical  financial 
statements,-'-'  when  they  intend  to 
engage  in  a  back-end  securities 
transaction  following  a  cash  tender 


provide  only  the  summan,'  financial  information 
specified  in  Item  3(d).  (e)  and  (f)  of  Form  S— 4  in 
the  disclosure  document  sent  to  .security  holders. 

•■"'A  bidder  that  ifltends  to  engage  in  a  back-end 
securities  transaction  may  not  avoid  the  disclosure 
requirement  by  not  disclosing  its  intentions  because 
non-disclosure  could  be  a  material  omi-ssion  that 
renders  other  statements  by  the  bidder  false  and 
misleading. 

-'-'  The  bidder  must  disclose  the  historical 
financial  statements  specified  in  Item  1010  of 
Regulation  M-A.  See  Instruction  5  to  Item  10  of  new 
Schedule  TO.  Historical  financial  information  for 
the  bidder  is  necessary  to  present  the  pro  forma 
financial  information  in  context. 


offer.^-2  We  limit  this  requirement, 
however,  in  two  important  respects. 

First,  the  requirement  is  limited  to 
"negotiated"  transactions  (i.e.. 
management  of  the  target  i.s  cooperating 
with  the  bidder).  Generally,  in 
negotiated  transactions,  bidders  have 
access  to  internal  financial  information 
of  the  target  necessary  to  prepare  pro 
forma  financial  information.-*^*  In 
transactions  where  the  bidder  does  not 
have  access  to  the  internal  information 
necessary  to  prepare  reliable  pro  forma 
financial  information  in  compliance 
with  Article  11  of  Regulation  S-X  (i.e., 
non-negotiated  transactions),  we  are  not 
requiring  pro  forma  financial 
information.  However,  we  encourage 
bidders  to  provide  pro  forma  or  other 
similar  financial  information  that  they 
consider  useful  and  meaningful  to 
security  holders,  regardless  of  whether 
the  transaction  is  negotiated  or  not. 

Second,  if  an  acquisition  of  a  target  is 
not  significant  to  the  bidder,  we  do  not 
believe  that  pro  forma  financial 
information  for  the  transaction  would  be 
helpful  to  security  holders.  Therefore, 
we  are  only  requiring  bidders  to 
disclose  pro  forma  financial  information 
in  a  first-step  tender  offer  when  the 
acquisition  is  significant  above  the  20% 
level. 22^ 

3.  Target  Is  Required  To  Report 
Purchases  of  Its  Own  Securities  After  a 
Third-Party  Tender  Offer  Is  Commenced 

Rule  13e-l  prohibits  an  issuer  whose 
securities  are  the  subject  of  a  third-party 
tender  offer  from  repurchasing  any  of  its 
equity  securities  until  information  about 
the  intended  acquisition  is  filed  and 
disseminated  to  security  holders.  We 
proposed  to  clarif\-  the  timing  of  the 
disclosure  called  for  by  the  rule  so  that 
the  required  information  is  disclosed 
onlv  after  a  third-party  tender  offer  is 
made,  when  it  is  most  relevant.  We  also 
proposed  to  rewrite  the  rule  in  plain 
English.  We  are  now  adopting  the 
revised  rule  as  proposed,  but  without  a 
requirement  to  send  information  to 
security  holders.  We  also  provide  an 
exclusion  from  the  rule  for  periodic 
repurchases  in  connection  with 


■'^^  The  pro  forma  financial  information 
requirement  applies  whether  the  first  step  is  a 
partial  offer  or  an  offer  for  all  outstanding 
securities.  In  both  cases,  a  bidder  could  intend  to 
engage  in  a  back-end  securities  transaction  with  the 
target. 

-^^  As  required  by  Article  11,  the  pro  forma 
financial  information  disclosed  in  the  first  tier  must 
be  accompanied  by  clear  and  explanatory  footnotes 
that  address  the  nature  of  all  material  pro  forma 
adjustments. 

22*  Determination  of  the  significance  of  an 
acquisition  to  the  acquiror  is  made  in  accordance 
with  Rule  3-05  of  Regulation  S-X.  See  Release  No. 
33-7355  (October  10,  1996). 


employee  benefit  plans  and  other 
similar  plans  that  are  made  in  the 
ordinary  course  and  not  in  response  to 
the  third-party  offer. 

Several  commenters  suggested  that  we 
rescind  Rule  13e-l  based  on  the 
relatively  low  number  of  filings  received 
during  the  past  several  years.  Although 
few  filings  are  made  under  the  rule,^^* 
we  continue  to  believe  that  the 
requirement  serves  the  useful  purpose 
of  informing  the  marketplace  in  advance 
that  an  issuer  plans  to  repurchase  its 
own  equity  seciu-ities  in  response  to  a 
third  party  tender  offer.  While  some  of 
the  information  required  by  the  rule 
may  be  provided  in  Schedule  14E)-9. 
that  schedule  could  be  filed  as  late  as 
ten  business  days  after  commencement 
of  a  third-party  offer.  Therefore,  we  are 
adopting  the  rule  substantially  as 
proposed,  but  as  a  filing  requirement 
only.  The  information  would  not  be 
required  to  be  sent  to  security 
holders-'^**  This  will  eliminate  the  cost 
to  issuers  of  mailing  the  information, 
but  the  information  will  be  publicly 
available  to  the  marketplace. 

4.  Tender  Offer  and  Proxy  Rules 
Relating  to  the  Deliver}-  of  a  Security 
Holder  List  and  Secimty  Position 
Listing  Harmonized 

We  are  adopting  as  proposed 
revisions  to  Rule  14d-5  to  conform  the 
tender  offer  dissemination  requirements 
with  the  proxy  dissemination 
requirements  in  Rule  14a-7.2'7  yj^g 
revised  rule  expands  the  scope  of 
information  included  in  a  security 
holder  list  under  the  tender  offer  rules 
so  that  it  is  consistent  with  the  security 
holder  list  requirements  in  the  proxy 
rules.  Under  the  revised  rule,  a  target 
company  that  elects  to  provide  a  bidder 
with  a  security  holder  list  instead  of 
mailing  the  bidder's  materials  to 
security'  holders  must  disclose  the  most 
recent  list  of  names,  addresses  and 
security'  positions  of  non-objecting 
beneficial  owners  (as  well  as  record 
holders)  it  has  in  its  possession,  or 
subsequently  obtains.  The  security 
holder  list  must  be  in  the  format 
requested  by  the  bidder  if  it  can  be 
provided  without  undue  burden  or 
expense.  The  purpose  of  the  amendment 
to  the  rule  is  to  give  bidders  the  same 


•'-'  There  is  no  schedule  or  form  accompanying 
the  rule.  The  required  information  is  disclosed  in 
a  "Rule  13e-l  Transaction  Statement"  filed 
electronically  on  EE)GAR  under  the  submission- 
type  SCiaEl. 

226  If  a  target  is  making  an  issuer  tender  offier  and 
complies  with  the  filing,  disclosure  and 
dissemination  requirements  of  Rule  13e-4  before 
repurchasing  any  securities,  the  requirements  of 
Rule  13e-1  would  be  satisfied  without  a  separate 
Rulel3e-1  filing. 

"M7CFR  240.148-7. 
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ability  as  target  companies  to 
communicate  directlv  with  non- 
objecting  beneficial  owners  of  securities. 

Most  commenters  supported  the 
proposal,  with  one  cnmmenter 
expressing  concern  on  the  mechanics  of 
tracking  transmittal  letters.  We  do  not 
believe  that  the  revised  rule  would 
unduly  complicate  the  tender  process  or 
the  trackmg  of  transmittal  forms. 
Bidders  would  mail  their  tender  offer 
materials  to  record  holders,  consistent 
with  current  practice,  iind  record 
holders  would  then  forward  the 
materials  to  beneficial  owners.  Bidders 
also  would  have  the  option  of 
supplementing  their  distribution  by 
mailing  directly  to  non-objecting 
beneficial  owners  set  forth  on  the 
seciuity  holder  list  provided  by  the 
target.  Transmittal  forms  would  include 
instructions,  as  they  do  today,  stating 
where  to  send  transmittal  forms  (e.g., 
forms  should  be  returned  to  the  record 
holder  with  directions  to  tender  shares 
in  the  offer] 

5.  New  Rule  14e-5  Revision  and 
Redesignation  of  Former  Rule  lOb-13, 
the  Rule  Prohibiting  Purchases  Outside 
an  Offer 

Rule  lOb-13  prohibits  a  person  who 
IS  making  a  cash  tender  offer  or 
e.xchange  offer  from  purchasing  or 
arranging  to  purchase,  directly  or 
indirectly,  the  security  that  is  the 
subject  of  the  offer  (or  any  security  that 
is  immediately  convertible  into  or 
exchangeable  for  the  subject  security), 
otherwise  than  as  part  of  the  offer.  We 
proposed  to  clarify  the  rule's  text,  codify 
several  interpretations  and  exemptions, 
and  redesignate  it  as  new  Rule  14e-5. 
We  are  adopting  the  amendments 
substantially  as  proposed.  In  response  to 
commenters'  suggestions,  we  are 
adopting  four  additional  exceptions.  We 
also  are  implementing  the  changes 
proposed  in  the  cross-border  tender 
offers  proposing  release  since  those 
proposals  are  being  adopted  today.^^a 
With  these  two  further  exceptions 
regarding  cross-border  offers  adopted 
today.--"*  Rule  14e-5  has  ten  exceptions. 

a  Redesignating  Rule  lOb-13  as  Rule 

14e-5 

P'ormer  Rule  lub-13  is  redesignated 
as  Rule  14e— 5.  We  originally 
promulgated  Rule  lOb-13  under 


Sections  10,  13  and  14  of  the  Exchange 
Act  -30  to  safeguard  the  interests  of 
persons  who  sell  their  securities  in 
response  to  a  tender  offer.^si  As  stated 
in  the  Proposing  Release,  because  the 
rule  addresses  conduct  during  tender 
offers,  we  believe  it  belongs  with  the 
other  rules  under  Regulation  14E  under 
the  Exchange  Act  that  address  activities 
in  the  context  of  tender  offers. -^2  No 
commenters  disagreed  with  this  change, 
and  we  are  adopting  it  as  proposed. -3* 

b.  Clarification  of  Rule  14e-5; 
Prohibited  Period 

The  amendments  to  Rule  14e-5  being 

adopted  today  do  not  alter  the  rule's 

basic  terms.  Instead,  they  modify  the 

rule's  text  to  more  clearly  set  forth  the 

covered  activities.  Rule  i4e-5  will 

continue  to  protect  investors  by 

preventing  an  offeror  from  extending 

greater  or  different  consideration  to 

some  security  holders  outside  the  offer, 

while  other  security  holders  are  limited 

to  the  offer's  terms."'»  Rule  lOb-13 

prohibited  a  person  who  is  making  a 

cash  tender  offer  or  exchange  offer  from 

purchasing  or  arranging  to  purchase, 

direcdy  or  indirectly,  the  security  that  is 

the  subject  of  the  offer  (or  any  securitv 

that  is  immediately  convertible  into  or 

exchangeable  for  the  subject  security), 

otherwise  than  as  part  of  the  offer. 

Similarly,  Rule  14e-5  prohibits  a 

covered  person  from  purchasing  or 

arranging  to  purchase  any  subject 

securities  or  any  related  securities 

except  as  part  of  the  tender  offer.  Rule 

14e-5  does  not  explicitly  include  the 

term  "exchange  offer"  as  former  Rule 

lOb-13  did  because  in  Regulation  14E 

the  term  "tender  offer"  includes  offers 

to  exchange  securities  for  cash  and/or 
securities. 235 


-■">  See  Release  No.  34—40678  (December  15,  1998 
(63  FR  69136))  (the  ■Cross-Border  Proposing 
Release")  and  the  Cross-Border  Adopting  Release. 

-^'' These  additional  exceptions,  one  for 
purchases  during  cross-border  tender  offers  and  one 
for  purchases  by  "connected  exempt  market 
makers"  and  "connected  exempt  principal  traders." 
are  discussed  in  the  Cross-Border  Proposing  and 
.^dopting  Releases. 


""15  U.S.C.  78j;  15  U.S.C.  78m;  15  U.S.C.  7Bn. 

">  Release  No.  34-8712  (October  8,  1969)  (34  FR 
15836)  (the  "Rule  lOb-13  Adopting  Release"). 

232  Section  14(e)  of  the  Exchange  Act  confers  on 
the  Commission  the  authority  to  define  and 
prescribe  means  to  prevent  fraudulent,  deceptive,  or 
manipulative  acts  or  practices  in  connection  with 
any  tender  offer.  See  United  States  v.  O'Hagan.  117 
S.  CI.  2199.  2217  (1997)  (holding  that  "under 
section  14(e).  the  Commission  may  prohibit  acts, 
not  themselves  fraudulent  under  the  common  law 
or  section  10(b).  if  the  prohibition  is  'reasonably 
designed  to  prevent .  .  .  acts  and  practices  (that)  are 
fraudulent" '  [citing  15  U.S.C.  78n(e)). 

*^^  As  proposed,  we  are  amending  Rule  30-3 
delegating  exemptive  authority  to  the  Director  of 
the  Division  of  Market  Regulation,  and  replacing 
references  to  Rule  lOb-13  with  Rule  14e-5.  We  also 
are  adding  a  parallel  provision  to  Rule  30-1  (17 
CFR  200.30-1)  to  delegate  exemptive  authority  to 
the  Director  of  the  Division  of  Corporation  Finance, 
and  by  operation  of  Rule  30-5(b)  (17  CFR  200.30- 
05(b)).  to  the  Director  of  the  Division  of  Investment 
Management.  The  amended  text  of  Rule  30-1 
appears  in  the  Cross-Border  Adopting  Release. 

"*  See  Rule  lOb-13  Adopting  Release. 

*»5 Seen.  12  above. 


We  are  changing  the  language 
describing  the  time  period  of  the  rule's 
restrictions.  As  adopted,  the  restrictions 
of  Rule  14e-5  start  upon  "public 
announcement.  '  which  is  defined  in  the 
rule  as  any  oral  or  written 
communication  by  the  offeror,  or  any 
person  authorized  to  act  on  the  offeror's 
behalf,  that  is  reasonably  designed  to,  or 
has  the  effect  of.  informing  the  public  or 
security  holders  in  general  about  the 
tender  offer.-  '^  Although  the  language 
regarding  the  commencement  of  the 
rule's  restrictions  is  different  from  the 
language  in  Rule  lOb-13,237  the  scope  is 
the  same:  the  restrictions  apply  from  the 
time  holders  of  the  subject  securities,  or 
the  public  more  generally,  are  notified 
of  the  tender  offer. -^'" 

We  are  adopting  the  proposed 
simplification  of  the  language  regarding 
the  end  of  the  rule's  restrictions.  Under 
Rule  14e-5.  the  restrictions  end  when 
the  offer  expires. ^f''  Under  Rule  14d-ll. 
a  tender  offer  may  be  extended  up  to  20 
days  under  specific  circumstances 
without  offering  withdrawal  rights, ^^o 
thus  giving  security  holders  an 
additional  opportunity  to  tender  into 
the  offer. 

As  adopted.  Rule  14e-5  does  not 
apply  to  purchases  or  arrangements  to 
purchase  outside  of  a  tender  offer 
during  a  subsequent  offering  period  if 
the  consideration  is  the  same  in  form 
and  amount.  In  the  Proposing  Release, 
we  said  we  believed  offeror  purchases 
outside  the  offer  during  this  subsequent 
offering  period  present  the  same 
concerns  as  during  the  initial  ottering 
period:  therefore,  we  proposed  that  Rule 
14e— 5  restrictions  would  cover  any 
subsequent  offering  period  provided 
under  proposed  Rule  14d-ll.  Two 
commenters  agreed  with  the  proposal, 
and  two  others  thought  the  rule  should 


"BSep  new  Rule  165(f)(3)  and  revised  Rules  13e- 
4(c)  and  14d-2(b). 

■"'Rule  10l>-13  applies  from  the  time  the  offer  is 
publicly  announced  or  otherwise  made  known  to 
security  holders  until  the  offer  expires.  The  phrase 
"otherwise  made  known"  means  any  form  of 
communication,  other  than  public  announcement, 
that  notifies  holders  of  subject  securities  of  an  offer. 

238  We  asked  whether  the  rule  should  apply  if  the 
offeror  advises  some  but  not  all  securitv  holders 
that  it  intends  to  conduct  a  tender  offer  for  the 
subject  securities.  Two  of  the  three  commenters  that 
addressed  this  point  believed  that  a  communication 
to  some  security  holders  should  not  commence  the 
restricted  period  These  two  commenters  opposed 
any  such  change  because  it  would  make 
negotiations  impossible  without  triggering  the  rule. 
We  agree  with  these  commenters  in  that  it  is  not 
appropriate  for  private  negotiations  that  do  not 
notify  security  holders  more  generally  to  trigger  the 
rule. 

23"  Expiration  includes  termination  by  the  offeror 
as  well  as  reaching  the  time  the  offeror  is  required, 
by  the  offer's  terms,  either  to  accept  or  reject  the 
tendered  securities. 

2«  See  Pail  I1.G.1  above. 
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not  extend  to  a  subsequent  offering 
period  so  long  as  the  purchase  price 
does  not  exceed  the  offer  price.  We  now 
believe  that  the  requirements  of  Rules 
14d-ll  and  14e-.5  are  sufficient  to  avoid 
any  of  the  problems  that  Rule  14e-5  is 
designed  to  prevent.  More  specifically, 
under  the  terms  of  Rule  14e-5.  any 
purchases  made  (3utside  the  offer  during 
the  subsequent  offering  period  must  be 
made  using  the  same  form  and  amount 
of  consideration  offered  m  the  tender 
offer.  Also,  under  the  terms  of  Rule 
14d-ll,  the  offeror  must  immediately 
accept  and  promptly  pay  for  all 
securities  as  they  are  tendered  in  tJie 
subsequent  offering  period,  which 
eliminates  any  difference  in  the  time 
value  of  money  between  those  who 
tender  and  those  who  sell  to  the  offeror 
outside  the  offer.  Under  these 
conditions,  we  believe  those  people 
who  tender  during  a  subsequent  offering 
period  will  not  be  disadvantaged  in 
relation  to  those  whose  securities  are 
purchased  outside  of,  but  during,  a 
subsequent  offering  period. 

c.  Persons  and  Securities  Subject  to  the 
Rule 

Scope  of  Persons  Subject  to  the  Rule 

Rule  lOb-13  applied  to  the  person 
who  made  the  offer,  which  had  been 
interpreted  to  cover  the  offeror,  the 
offeror's  affiliates,  and  the  offer's  dealer- 
manager.2-"  Under  Rule  ]4e-5,  the  Rule 
lOb-13  term  "person"  is  replaced  by 
"covered  person"  to  codif\-  this 
interpretation.  The  definition  of 
"covered  person"  we  are  adopting  has 
several  changes  from  the  proposed 
definition.  The  proposal  defined  a 
covered  person  as:  The  offeror  and  its 
affiliates;  the  offeror's  dealer-manager(s) 
and  other  advisors:  and  anv  person 
acting,  directly  or  indirectly,  in  concert 
with  them.  Two  commenters  objected  to 
including  all  advisors  within  the 
meaning  of  covered  person  as  too  broad. 
We  agree,  and  have  narrowed  the  scope 
of  the  advisor  category 

Covered  person,  as  adopted,  means: 
The  offeror  and  its  affiliates;  the 
offeror's  dealer-manager  and  its 
affiliates:  any  advisor  to  the  offeror, 
dealer-manager  or  their  affiliates,  if  such 
advisor's  compensation  is  dependent  on 
the  completion  of  the  offer:  and  anv 
person  acting,  directly  or  indirectly,  in 
concert  with  any  of  the  other  covered 
persons  in  connection  with  anv 
purchase  or  arrangement  to  purchase 


any  subject  securities  or  any  related 
securities, ^''z  These  changes  replace  the 
broader  proposed  term  "other  advisors" 
with  two  narrower  categories:  affiliates 
of  the  dealer-manager;  and  advisors  to 
the  offeror,  dealer-manager  or  their 
affiliates,  if  such  advisor's 
compensation  is  dependent  on  the 
completion  of  the  offer.  These  changes 
mean  that  advisors  such  as  attorneys 
and  accountants  will  not  be  affected  by 
the  rule  where  they  have  no  stake  in  the 
outcome  of  the  offer. 

The  proposed  definition  of  an  affiliate 
borrowed  heavily  from  the  definition  in 
Rule  IZb-Z.^"^  As  proposed  in  Rule 
14e-5,  the  term  meant  any  person  that 
'directly,  or  indirectly  tfirough  one  or 
more  intermediaries,  controls,  or  is 
controlled  by,  or  is  under  common 
control  with,  the  offeror,"  The  only 
distinction  between  the  two  definitions 
is  that  the  proposed  Rule  14e-5 
definition  was  limited  to  affiliates  of  the 
offeror  whereas.  Rule  12b-2  extends  to 
the  affiliate  of  other  relevant  persons.^"" 
In  order  to  accommodate  other  changes 
from  proposed  Rule  14e-5,^*^  we 
needed  to  broaden  this  definition  to 
include  affiliates  of  the  dealer-manager 
as  well  as  the  offeror,  so  we  are  adopting 
the  entire  definition  of  affiliate  in  Rule 
12b-2. 

Scope  of  Securities  Subject  to  the  Rule 

We  are  adopting  the  proposed 
changes  from  Rule  lOb-13  regarding  the 
scope  and  treatment  of  related  securities 
in  the  definitions  of  subject  securities 
and  related  securities.  Rule  14e— 5 
applies  only  to  offers  for  equity 
securities,  just  as  Rule  lOb-13  did. 
Moreover.  Rule  14e-5,  as  with  Rule 
lOb-13,  prohibits  purchases  outside  the 
offer  of  not  only  the  subject 
securities, -•*•'  but  also  related  securities. 
"Related  securities"  are  defined  as 
securities  that  are  immediately 
convertible  into,  exchangeable  for,  or 
exercisable  for  subject  securities. 
Among  other  things,  this  clarifies  that 
securities  that  are  immediately 
"exercisable  for  "  subject  securities,  such 


-"'  Sep.  e.g..  Utter  regarding  Offers  for  Smith  New 
Court  PLC  (July  26.  1995)  ("Smith  New  Court 
Letter").  See  also  In  the  Matter  of  Trinity 
Acquisition's  Offer  to  Purchase  the  Ordinan'  Shares 
and  American  Depositary  Shares  of  Willis  Corroon 
Group  pic.  Release  No.  34-40246  (julv  22.  1998)  [67 
S.E.C.  Docket  13201. 


^"\n  a  negotiated  transaction,  we  would  consider 
the  target  company  to  be  acting  in  concert  with  the 
offeror. 

"M7CFR240.12b-2. 

-"  Rule  12b-2  under  the  Exchange  Art  (17  CFR 
240.12h-2)  defines  an  "affiliate"  of.  or  a  person 
"affiliated"  with,  a  specified  person,  as  a  person 
that  directly,  or  indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled  by,  or  is 
under  common  control  with,  the  person  specified. 

"5  See.  e.g..  Part  II.G.S.d.  below,  where  we  extend 
the  exception  for  intermediary  transactions  to 
include  affiUates  of  the  dealer-manager. 

"«"Subjert  securities  '  are  defined  in  Item  1000 
of  Regulation  M-A  as  "the  securities  or  class  of 
securities  that  are  sought  to  be  acquired  in  the 
transartion  or  that  are  otherwise  the  subjert  of  the 
transaction." 


as  options,  are  included  in  the  types  of 
securities  that  a  covered  person  cannot 
generally  purchase  outside  the  offer. 

d.  Excepted  Transactions 

Exercise  of  Related  Securities 

Rule  lOb-13  specified  that  if  the 
person  making  the  offer  "is  the  owner 
of  another  security  which  is 
immediately  convertible  into  or 
exchangeable  for  the  security  which  is 
the  subject  of  the  offer,  his  subsequent 
exercise  of  his  right  of  conversion  or 
exchange  with  respect  to  such  other 
security  shall  not  be  prohibited  by  this 
rule."  We  are  amending  this  provision 
as  proposed. 

When  Rule  lOb-13  was  adopted, 
options  were  not  nearly  as  common  as 
they  are  today,  and  the  text  of  this 
exception  did  not  explicitly  include  the 
exercise  of  options.  We  believe  the 
exercise  of  options  acquired  before 
announcement  of  the  offer  is  no  more 
hkely  to  lead  to  undesirable  effects  than 
the  exchange  or  conversion  of  other 
related  securities,  so  we  want  to  make 
it  clear  that  the  exercise  of  options  is 
included  in  this  exception.  Thus.  Rule 
14e-5  will  permit,  as  proposed,  a 
covered  person  to  convert,  exchange,  or 
exercise  related  securities,  if  the  covered 
person  owned  the  related  securities 
before  public  announcement. 

Purchases  by  or  for  Plans 

The  exception  for  purchases  for  plans 
is  adopted  as  proposed.  Since  the 
adoption  of  Rule  lOb-13,  there  has  been 
an  exception  for  purchases  by  the  issuer 
of  the  target  security  {or  a  related 
security)  under  certain  types  of  plans, 
by  participating  employees  of  the  issuer 
or  the  employees  of  its  subsidiaries,  or 
by  the  trustee  or  other  person  acquiring 
the  security  for  the  account  of  the 
employees. ^'•^  We  are  eliminating  the 
references  to  outdated  Internal  Revenue 
Code  provisions  that  were  contained  in 
Rule  lOb-13  to  define  permissible  plan 
purchases;  instead,  we  are  using  the 
more  expansive  plan  scope  contained  in 
the  Commission's  Regulation  M.  The 
exception  now  permits  purchases  of 
subject  securities  or  related  securities 
for  any  "plan"  if  the  purchases  are  made 
by  an  "agent  independent  of  the  issuer  " 
as  these  terms  are  defined  in  Regulation 
M. 

Purchases  during  Odd-Lot  Offers 

We  are  adopting  the  proposed 
exception  to  permit  purchases  during  an 
issuer  odd-lot  tender  offer  conducted  in 
compliance  with  the  provisions  of  Rule 


"'17CFR240.10b-13(c). 
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1 3e-4(hl(5)  under  the  Exchange  Act.2*8 

This  exception  codifies  a  class 
exemption  from  Rule  10V>-13  issued  by 
the  Commission  in  connection  with  a 
1996  revision  to  Rule  13e-4{h)(5).-^^ 
Lender  Rule  1 3e-4(h)(5).  an  issuer  tender 
offer  is  excepted  from  application  of 
Rule  13e-4  if  the  offer  is  directed  solely 
to  odd-lot  security  holders  and  provides 

all  holders"  and  "best  price" 
protections  to  tendering  security 
holders. 

Purchases  as  Intermediary 

We  proposed  to  add  an  exception  for 
unsolicited  purchases  bv  a  dealer- 
manager  that  are  made  on  an  agency 
basis.  We  based  this  exception  on  a 
prior  exemption  -"'"  that  allowed  a 
dealer-manager  to  continue  to  conduct 
its  customary'  brokerage  [i.e..  agent) 
activities  during  a  tender  offer.  These 
activities  generally  do  not  raise  the 
concerns  that  proposed  Rule  14e-5  is 
intended  to  address.  In  the  Proposing 
Release,  we  asked  if  the  exception 
should  permit  "riskieis  principal" 
transactions  by  dealer-managers  as  well. 
Two  commenters  answered  this 
question  and  both  agreed  that  the 
exception  should  be  broadened  to 
permit  unsolicited  purchases  as  a 
riskless  principal  bv  dealer-managers. 
One  of  the  two  thought  it  should  extend 
to  other  financial  advisors. 

As  adopted,  we  are  broadening  this 
exception  in  two  ways  from  the 
proposal.  First,  we  are  including 
affiliates  of  the  dealer-manager  within 
the  exception.  Second,  in  addition  to 
agencv  transactions,  we  are  permitting 
purchases  to  offset  a  c:f)ntemporaneous 
sale  after  having  received  an  unsolicited 
order  in  the  ordinary  course  of  business 
to  buv  from  a  customer  who  is  not  a 
covered  person,  if  the  dealer-manager  or 
affiliate  is  not  a  market  midter.-^'  We 
believe  these  changes  appropriately 
accommodate  a  dealer-manager's  and  its 
affiliates'  activities  as  intermediary 
without  allowing  the  offeror  to  use  the 
dealer-manager  and  its  affiliates  to 
facilitate  the  tender  offer. 


-:«17C;FR  240.13e-4(h)(5). 

^♦"Release  No.  34-38068  (December  20,  1996)  {61 
FR  68587).  This  c)ass  exemption  permitted  "any 
issuer  or  agent  acting  on  behalf  of  an  issuer  in 
connection  with  an  odd-lot  offer  to  purchase  or 
arrange  to  purchase  the  security  that  is  the  subject 
of  the  offer."  The  release  also  states  that  the 
exemption,  among  other  things,  "will  allow  the 
issuer  or  its  agent  to  purchase  the  issuer's  securities 
to  satisfy  requests  of  odd-lot  holders  to  "round-up" 
their  holdings  to  100  shares.  "  61  FR  at  68587-8. 

-'>°  Letter  regarding  Reuters  Holdings  PLC  (August 
17,  1993). 

^'''  Cf.  Rule  lOb-10(a)(2)(ii)(A)  (17  CFR  240,10b- 
10(a)(2)(ii)(A)), 


e.  Additional  Exceptions  Being  Adopted 

We  are  adopting  four  exceptions  that 
were  not  proposed  specifically. 
although  we  either  sought  comment  in 
the  Proposing  Release  or  received 
suggestions  from  commenters  on  them. 

Purchases  Pursuant  to  Contractual 
Obligations 

In  the  Proposing  Release,  we  asked 
whether  an  offeror  should  be  permitted 
to  purchase  subject  or  related  securities 
outside  an  offer  if  a  purchase  contract 
was  entered  into  before  public 
announcement  of  the  offer  and  the  per 
share  purchase  price  is  no  higher  than 
the  offer  consideration.  Four 
commenters  addressed  this  issue,  and 
all  agreed  such  pxuchases  should  be 

ermitted.  One  commenter  stated  that  it 
could  not  discern  any  public  policy 
rationale  for  permitting  purchases 
pursuant  to  conversions,  exchanges  or 
exercises  but  not  pre-announcement 
contracts.  We  agree  with  the 
commenters. 

As  adopted,  this  exception  is 
available  only  if:  the  contract  was 
entered  into  before  public 
announcement;  the  contract  is 
unconditional  and  binding  on  both 
parties;  and  the  existence  of  the  contract 
and  all  material  terms,  including 
quantity,  price  and  parties,  are  disclosed 
in  the  offering  materials.-^-  We  are  not 
requiring  that  the  contract  price  be  the 
same  as  the  offer  price  because  we  view 
these  contracts  as  the  functional 
equivalents  of  options  that  have  no  such 
price  restriction  for  their  exercise  under 
Rule  14e-5. 

Basket  Transactions 

In  response  to  a  commenter's 
suggestion,  we  are  adopting  an 
exception  for  transactions  in  baskets  of 
securities  containing  a  subject  security 
or  a  related  security. ^^'  We  are  requiring 
that;  the  purchase  or  arrangement  to 
purchase  the  basket  be  made  in  the 
ordinary  course  of  business  and  not  to 
facilitate  the  offer;  the  basket  contains 
20  or  more  securities;  and  covered 
securities  and  related  securities  do  not 
comprise  more  than  5%  of  the  value  of 
the  basket.^54 


We  believe  that  transactions  in 
baskets,  following  the  terms  of  this 
exception,  provide  little  opportunity  for 
a  covered  person  to  facilitate  an  offer  or 
for  a  security  holder  to  exact  a  premium 
from  the  offeror.  Facilitation  of  an  offer 
includes  purchases  intended  to  bid  up 
the  market  price  of  the  covered  or 
related  security,  and  includes  buying  a 
basket  to  strip  out  the  covered  security 
in  an  effort  to  get  the  offeror  the  number 
of  shares  it  is  seeking. 

Covering  Transactions 

In  response  to  a  commenter's 
suggestion,  we  are  adopting  an 
exception  from  Rule  14e-5  for 
purchases  of  subject  and  related 
securities  that  are  made  to  satisfy  an 
obligation  to  deliver  arising  from  a  short 
sale  or  from  the  exercise  of  an  option  by 
a  non-covered  person.  This  exception  is 
available  to  any  covered  person,  so  long 
as  the  short  sale  or  option  transaction 
was  made  in  the  ordinary  course  of 
business,  not  to  facilitate  the  tender 
offer,  and  before  public  announcement. 
We  adopt  this  exception  because  we 
believe  such  purchases  effected  for  the 
purpose  of  making  delivery  to  another 
party  warrant  the  same  treatment  as 
purchases  made  pursuant  to  contractual 
obligations. 

Purchases  by  an  Affiliate  of  the  Dealer- 
Manager 

In  response  to  a  commenter's 
suggestion,  w-e  are  adopting  an 
exception  from  Rule  14e-5  for 
purchases  of  subject  and  related 
securities  by  an  affiliate  of  the  dealer- 
manager.-"'"'  This  exception  permits 
purchases  or  arrangements  to  purchase 
by  an  affiliate  of  a  dealer-manager  if: 

•  The  dealer-manager  maintains  and 
enforces  written  policies  and  procedures 
reasonably  designed  to  prevent  the  flow  of 
information  to  or  from  the  affiliate  that  might 
result  in  a  violation  of  the  federal  securities 
laws  and  regulations: 

•  The  dealer-manager  is  registered  as  a 
broker  or  dealer  under  Section  15(a)  of  the 
Exchange  Act;  ■''''' 

•  The  affiliate  has  no  officers  (or  persons 
performing  similar  functions)  or  employees 
(other  than  clerical,  ministerial,  or  support 


"2  This  exception  is  not  available  unless  the 
obligation  under  the  contract  is  the  purchase  by  the 
covered  person.  For  example,  a  purchase 
necessitated  by  an  obligation  to  deliver  pursuant  to 
a  contract  is  not  covered. 

"'The  staff  of  the  Division  of  Market  Regulation 
has  taken  no-action  positions  under  Rule  lOb-13 
under  similar  facts  and  circumstances.  See.  e.g.. 
Letter  regarding  Select  Sector  SPDBs  (December  22. 
1998). 

'^^  We  base  this  language  on  a  similar  provision 
in  Rule  101(b)(6)(i)  of  Regulation  M  (17  CFR 
242,101(b)(6)(i)l, 


•!"C/  Rule  100(b)  of  Regulation  M  (17  CFR 
242,100(bl).  In  the  Proposing  Release,  we  asked 
whether  we  should  consider  provisions  like  those 
contained  in  the  U.K.  City  Code  on  Takeovers  and 
Mergers  ('City  Code")  that  permit  market  makers 
affiliated  with  the  offerors  advisors  to  continue 
their  market  making  functions  when  the  market 
maker  is  sufficieiith  independent  from  the  advisor 
and  other  priitectinns  are  present.  Three 
commenters  agreed  that  some  exception  sho\dd  be 
provided  for  market  making  activities,  and  one 
opposed  an  exception  liased  on  the  City  Code.  This 
exception  for  pure:hases  by  an  affiliate  of  the  dealer- 
manager  permits  market  making  activities  by 
affiliates  of  the  dealer-manager. 

2'«  15  U.S.C.  78o, 
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personnel)  in  common  with  the  dealer- 
manager  that  direct,  effect,  or  recommend 
transactions  in  securities;  and 

•  The  purchases  or  arrangements  to 
purchase  are  not  made  to  facilitate  the  tender 
offer. 

This  exception,  based  largely  upon 
the  definition  of  "affiliated  purchaser" 
in  Rule  100  of  Regulation  M.  allows 
investment  affiliates  to  continue  their 
investment  advisory  activities  without 
interruption,  on  the  same  basis  as  thev 
do  during  distributions  subject  to  Rule 
101  of  Regulation  M.-"~  We  believe 
effective  information  barriers  between 
the  dealer-manager  and  affiliate  prevent 
improper  motives  from  influencing 
purchases  by  affiliates  while  permitting 
such  affiliates  to  continue  their  normaf 
advisor\'  activities.  We  are  limiting  this 
exception  to  the  affiliates  of  dealer- 
managers  that  are  registered  under 
Section  15(a)  of  the  Exchange  Act 
because  the  dealer-managers  are  subject 
to  a  high  level  of  regulator^-  and 
reporting  oversight. 

III.  Effective  Date  and  Transition 

The  new  rules  become  effective  on 
lanuary  24.  2000.  This  date  has  been 
selected  to  accommodate  the  need  for 
EDGAR  programming  before  some  of 
these  changes  become  effective.  The 
new  rules  are  applicable  to  transactions 
beginning  on  or  after  the  effective  date, 
as  well  as  to  transactions  already  in 
progress  on  that  date.  The  following 
addresses  the  application  of  the  rules  to 
some  specific  situations. 

A.  Communications 

As  of  the  effective  date,  the  new- 
regulatory  scheme  for  communications 
is  in  effect.  Even  if  a  registration 
statement,  proxy  statement  or  tender 
offer  statement  is  filed  before  the 
effective  date,  persons  may  relv  on  the 
new  exemptions  for  communications 
made  on  or  after  the  effective  date.  Of 
course,  they  must  comply  with  the 
conditions  of  the  exemptions,  including 
the  filing  of  written  communications. 

B.  Confidential  Treatment  of  Proxy 
Material 

If  preliminary  proxy  material  is  filed 
confidentially  as  permitted  bv  the 
current  rules  before  the  effective  date. 
the  filer  may  choose  to  continue  reiving 
on  the  current  rules  after  the  effective 
date  until  the  material  is  published,  sent 
or  given  to  security  holders  in  definitive 
form.  In  that  event,  so  long  as  parties  to 
the  transaction  do  not  make  public 
communications  exceeding  what  would 
be  permitted  by  the  pre-effective  date 
rules,  the  preliminar>'  proxy  material 


Cf.  Rule  100(b)  of  Regulation  M. 


may  remain  confidential.  On  the  other 
hand,  if  the  parties  to  the  transaction 
choose  to  avail  themselves  of  the  new 
communications  exemptions  before 
providing  the  definitive  proxy 
statement,  they  must  re-file  the 
preliminary  material  publicly. 

C.  Early  Commencement 

If  a  registration  statement  for  an 
exchange  offer  is  filed  before  the 
effective  date  of  the  new  rules,  and  is 
not  effective,  the  filer  has  the  option  of 
complying  with  the  early 
commencement  provisions  as  soon  as 
the  new  rules  become  effective. 

D.  Disclosure  Requirements  and  New 

Schedules 

The  disclosure  requirements  have 
changed  in  a  number  of  respects.  If  a 
registration  statement,  tender  offer 
statement  or  proxy/information 
statement  is  filed  before  the  effective 
date,  the  disclosure  requirements  in 
existence  at  that  time  continue  to  be 
applicable  until  the  transaction  is 
completed.  Amendments  should 
continue  to  comply  with  those 
requirements,  not  Regulation  M-A  or 
the  revised  rules.  If  a  lender  offer 
schedule  relating  to  a  two-tier 
transaction  is  filed  before  the  effective 
date,  pro  forma  financial  information 
will  not  be  required  in  the  cash  tender 
offer  materials,  even  if  it  would  be 
required  for  an  offer  filed  on  or  after  the 
effective  date.  However,  we  encourage 
offerors  to  provide  this  information. 
Amendments  to  tender  offers  filed 
before  the  effective  date  for  the  new 
rules  should  continue  to  be  filed  as 
amendments  to  Schedules  14D-1  or 
13E-4.  not  Schedule  TO  Tender  offers 
commenced  on  or  after  the  effective  date 
must  be  filed  on  Schedule  TO. 

E.  Subsequent  Offering  Period 

If  a  tender  offer  statement  is  filed 
before  the  effective  date,  the  bidder  may 
choose  to  provide  a  subsequent  offering 
period  beginning  on  or  after  the 
effective  date.  Of  course,  it  must  advise 
security  holders  of  the  decision  to 
include  a  subsequent  offering  period  in 
accordance  with  the  timing  discussed 
above,  as  this  would  be  viewed  as  a 
material  change  The  announcement  of 
a  subsequent  offering  period  mav  be 
made  before  the  effective  date. 

F  Revised  Security  Holder  List  Rule  for 
Tender  Offers 

A  request  for  tlie  security  holder  list 
on  or  after  the  effecti\e  date  is  governed 
by  the  revised  rule,  whether  or  not  the 
tender  offer  statement  was  filed  before 
the  effective  date. 


G.  New  Rule  14e-5 

All  tender  offers  that  are  publicly 
announced  before  the  effective  date  of 
the  amendment  and  redesignation  of 
Rule  lOb-13  as  Rule  14e-5  are  governed 
by  Rule  lOb-13,  even  if  the  tender  offer 
extends  beyond  the  effective  date.  Rule 
14e-5  only  applies  to  tender  offers 
publicly  announced  on  or  after  the 
effective  date  of  the  changes. 

rV.  Cost-Benefit  Analysis 

We  expect  that  the  amendments 
adopted  today  will  facilitate  and 
enhance  security  holder 
communications,  especially  before  a 
registration  statement  relating  to  a 
business  combination  transaction,  proxy 
statement  or  tender  offer  statement  is 
filed.  The  amendments  also  will  update 
and  simplify  the  rules  and  regulations 
applicable  to  business  combination 
transactions,  including  tender  offers, 
mergers,  and  similar  extraordinary 
transactions.  Accordingly,  we  expect  the 
cost  of  compliance  with  the  applicable 
rules  and  regulations  will  decrease  as  a 
result  of  these  amendments. 

In  addition  to  permitting  more 
communications  with  security  holders, 
the  amendments  attempt  to  place  cash 
and  stock  tender  offers  on  a  more  equal 
regulatory  footing.  We  also  have 
integrated  the  forms  and  disclosure 
requirements  applicable  to  issuer  tender 
offers,  third-party  tender  offers  and 
going-private  transactions  while 
consolidating  the  disclosure 
requirements  in  one  central  location 
within  the  regulations.  We  expect  that 
these  changes  will  simplif\'  compliance 
with  the  regulations.  Further,  the 
amendments  will  permit  bidders  to 
provide  a  subsequent  offering  period 
after  the  successful  completion  of  a 
tender  offer  when  security  holders  can 
tender  their  securities  without  having  to   • 
wait  for  a  back-end  merger.  The 
regulations  are  revised  to  more  closely 
align  the  merger  and  tender  offer 
requirements  as  well  as  update  the 
tender  offer  rules  to  clarify  certain 
requirements  and  reduce  compliance 
burdens  consistent  v>'ith  investor 
protection.  We  expect  that  these 
changes  will  reduce  the  compliance 
burden  on  registrants  and  generally 
facilitate  the  consummation  of 
transactions. 

In  the  Proposing  Release  we  provided 
our  preliminar\'  cost-benefit  analysis 
and  requested  that  commenters  provide 
their  views  on  the  specific  costs  and 
benefits  associated  with  oiu-  proposals. 
We  also  requested  that  commenters 
provide  any  data  supporting  their  views. 
While  commenters  addressed  the 
potential  costs  and  benefits  of  the 


61434      Federal  Register/ Vol.  64.  No.  217/ Wednesday.  November  10.  1999 /Rules  and  Regulations 


proposals  in  general  terms,  none 
provided  empirical  data  to  support  their 
views.  We  discuss  below  the  e.xpected 
benefits  and  costs  of  the  revisions  and 
focus  on  the  groups  of  persons  and 
entities  that  are  likely  to  be  affected  by 
the  changes  adopted  today. 

A  Communications 

Overall,  the  amendments  should 
enhance  price  disctnerv  and  market 
efficiencv  bv  permitting  companies  to 
communicate  earlier  and  more  freely 
about  proposed  business  combination 
transactions  and  other  significant 
corporate  events.  Currently,  provisions 
of  the  Securities  Act  and  Exchange  Act. 
including  the  Williams  Act.  restrict  the 
dissemination  of  information  before  a 
registration,  proxy  or  tender  offer 
statement  is  filed.  The  amendments 
allow  companies  to  communicate  more 
freely  with  security  holders  both  before 
■ind  after  the  filing  of  a  registration, 
proxv,  or  tender  offer  statement. ^sb  x^e 
revisions  allowing  more 
communications  treat  bidders  and 
targets  alike — both  are  free  to 
communicate  with  .security  holders 
regarding  the  merits  and  potential  risks 
of  a  proposed  transaction. 

We  expect  that  the  increased  flow  of 
information  will  assist  investors  in 
making  better-informed  tender  or  voting 
decisions.  We  recognize  that  under  the 
regulatory  scheme  adopted  today  there 
is  a  risk  some  persons  may  attempt  to 
"condition  the  market"  with  false, 
misleading  or  confusing  information.'^'''^ 
Nevertheless,  we  believe  that  investors 
will  benefit  from  an  increased  flow  of 
information  and  thev  will  eventually 
receive  a  registration,  tender  offer  or 
proxy  statement  before  an  investment, 
tender  or  voting  decision  must  be  made 
with  respect  to  a  particular  transaction. 
As  a  result,  we  expect  investors  will 
have  adequate  opportunity  to  consider 
the  full  information  in  the  mandated 
disclosure  document  together  with  any 
information  disseminated  earlier  before 
needing  to  act  on  that  information. 

In  addition,  the  increased  flow  of 
information  will  be  subject  to  liability. 
Communications  that  are  made  at  any 
time  will  be  subject  to  the  antifraud 
provisions  of  Rule  lOb-5  under  the 
Exchange  Act.  as  well  as  to  the  antifraud 
provisions  of  Rule  14a-9  and  Section 
14(e)  if  a  transaction  involves  the  proxy 
or  tender  offer  rules,  respectively.  Also, 
if  the  transaction  involves  the  Securities 
Act.  the  communications  will  be  subject 
to  Section  12(a)(2)  liabilitv  as  well.  In 


addition,  all  material  information  must 
be  included  in  the  registration  statement 
that  is  ultimately  declared  effective; 
therefore  the  information  will  be  subject 
to  Section  11  liability.  In  the  aggregate, 
the  liability  imposed  on  these 
communications  is  appropriate  to 
discourage  the  dissemination  of  false  or 
misleading  information  into  the  market 
while  at  the  same  time  providing 
investors  with  more  information  about  a 
proposed  transaction  on  a  timely  basis. 
We  do  not  expect  that  these 
amendments  will  present  a  significant 
burden  to  investors  or  offerors. ^R" 
Although  communications  are  subject  to 
liability,  the  amendments  essentially 
permit  communications  that  would  not 
otherwise  be  permitted  today  and 
parties  have  the  option  of  whether  or 
not  to  communicate  more  with  security 
holders  and  the  markets. 

The  amendments  also  should  reduce 
the  current  regulatory  uncertainty 
relating  to  security  holder 
communications.  Companies  have 
indicated  difficulty  in  complying  with 
the  current  restrictions  on 
communications  while  at  the  same  time 
fulfilling  their  duties  to  make  full  and 
fair  disclosure  under  Rule  lOb-5  of  the 
Exchange  Act.  By  relaxing  the  current 
restrictions  on  communications,  this 
regulatory  tension  should  be  minimized. 
This  clarification  is  expected  to  benefit 
issuers  and  security  holders  alike. 

One  potential  cost  or  risk  of  the 
amendments  is  that  some  security 
holders  may  make  investment  decisions 
based  on  information  received  before  a 
complete  disclosure  statement 
containing  the  required  information  is 
filed.  While  some  investors  may  make 
premature  investment  decisions,  the 
same  risk  exists  today  under  the  current 
rules.  For  example,  the  tender  offer 
rules  currently  limit  communications 
with  investors  until  an  offer  is  formally 
commenced.  The  required  disclosure 
statement,  however,  is  not  required  to 
be  filed  until  five  business  days  after  the 
announcement  of  an  offer.  In  addition, 
the  information  required  in  the 
mandated  disclosure  document  may  not 
be  received  by  security  holders  until 
several  days  after  the  material  is  filed. 
By  allowing  companies  to  publicly 
announce  transactions  without  having 
to  file  mandated  disclosure  documents, 
together  with  the  requirement  that  all 
written  communications  relating  to  a 
proposed  transaction  be  publicly  filed 
and  contain  a  legend  advising  security 
holders  to  read  Uie  complete  disclosure 


document  when  it  is  available.^^i  we 
believe  investors  will  have  more 
information  and  more  time  to  make  an 
informed  investment  decision.  Further, 
investors  will  receive  a  mandated 
disclosure  document  before  the  time 
thev  must  decide  whether  or  not  to 
tender  in  an  offer. 

To  protect  investors  from  possible 
misleading  information,  we  are  adopting 
new  Rule  14e-8  which  specifically 
prohibits  the  announcement  of  a  tender 
offer  if  the  bidder  does  not  intend  to 
commence  and  complete  the  offer: 
intends  to  manipulate  the  market  price 
of  the  bidder  or  target;  or  does  not  have 
a  reasonable  belief  it  will  have  the 
means  to  purchase  the  securities  sought 
in  the  offer.  This  new  rule  should 
encourage  only  bona  fide  offers  to  be 
publicly  announced  and  minimize  the 
potential  for  dissemination  of  false  or 
misleading  information  in  the 
marketplace. 

In  addition  to  permitting  more 
communications,  we  believe  that  the 
amendments  will  reduce  selective 
disclosure  of  information  because 
companies  must  publicly  file  all  written 
communications  relating  to  the 
transaction.  This  filing  requirement  will 
make  written  communications  available 
to  a  broader  base  of  investors  than  is 
currently  the  case.  The  amendments 
also  should  increase  the  uniformity  and 
timeliness  of  information  received  by 
investors.  We  recognize,  of  course,  that 
the  amendments  will  not  eliminate 
selective  disclosure  entirely.  In  fact,  the 
amendments  may  encourage  companies 
to  communicate  orally  instead  of  in 
writing  to  avoid  the  filing  requirement. 
Because  the  market  will  likely  demand 
that  information  be  reduced  to  writing 
and  companies  generally  will  want  to 
disseminate  information  broadly  in 
order  to  sell  their  transaction  to  the 
market,  we  expect  that  the 
communications  scheme  adopted  will 
reduce  selective  disclosure  overall. 

The  revisions  also  will  permit 
significantly  more  communications 
under  the  proxy  rules,  regardless  of 
whether  the  communications  relate  to  a 
business  combination  transaction. 
Under  the  amended  rules,  companies 
and  security  holders  may  communicate 
more  freely  before  having  to  furnish  a 
written  proxy  statement.-*^-  The 
increased  ability  to  communicate  under 
the  amendments  adopted  today  applies 
equally  to  security  holders  and 
companies.  As  a  result,  we  expect 


•'■"See  Qew  Rule  165  and  revised  Rules  14a-12, 
14d-2  and  14d-9, 

"»  As  discussed  below,  we  are  adopting  new  Rule 
14P-8  to  specifically  prohibit  certain  conduct  that 
would  mislead  investors. 


^^o  Under  the  exemptions  adopted,  all  written 
communications  relating  to  a  proposed  transaction 
following  first  public  announcement  must  be 
publicly  filed. 


■"»>  See  new  Rule  165(c)  and  revised  Rules  13e- 
4(c),  14a-12(a).  14d-2(b|.  and  14d-9(a). 

'^'  No  proxy  card  or  form  of  proxy  may  be  given 
or  requested  unless  preceded  or  accompanied  by  a 
proxy  statement. 
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security  holders  will  receive  more 
information  regarding  matters  on  which 
a  vote  may  be  solicited  in  the  future  In 
addition,  the  revisions  should  result  in 
the  dissemination  of  information  earlier 
than  is  currently  the  case,  giving 
security  holders  more  time  to  consider 
that  information. 

We  are  requiring  companies  to 
provide  security  holders  with  a  short 
"plain  English"  summary  term  sheet  in 
all  cash  mergers,  cash  tender  offers,  and 
going-private  transactions. ^fi^  We  expect 
that  the  required  summar\-  term  sheet 
will  facilitate  investors'  understanding 
of  the  basic  terms  of  a  proposed 
transaction,  allowing  them  to  make 
better-informed  voting  and  investment 
decisions.  We  do  not  expect  the 
requirement  to  impose  a  significant 
burden  on  filers  because  the  information 
required  in  a  summary  term  sheet  must 
be  gathered  to  respond  to  existing 
disclosure  requirements  in  anv  event. 
Further,  most  filers  should  be 
sufficiently  experienced  with  the  plain 
English  requirements  applicable  to 
Securities  Act  filings. 

B  Filings 

The  amendments  should  effectively 
reduce  the  cost  of  complying  with  many 
of  the  current  disclosure  and  other 
regulatory  requirements.  We  have 
integrated  and  streamlined  the  current 
disclosure  requirements  applicable  to 
business  combination  and  gomg-private 
transactions.  To  a  large  extent  the 
amendments  harmonize  and  integrate 
the  disclosure  requirements  for  tender 
offer,  merger  proxy,  and  going-private 
transaction  statements.  The  various 
disclosure  requirements  now  appear  in 
one  location  and  are  written  in  a  more 
reader-friendly  manner.  Also,  the 
amendments  permit  the  filing  of  one 
schedule,  rather  than  two,  to  satisf\-  the 
tender  offer  and  going-private  disclosure 
requirements  when  both  sets  of 
regulations  apply  to  a  particular 
transaction. 

Consistent  with  the  free 
communications  scheme  adopted  todav. 
we  are  limiting  the  availabilitv  of 
confidential  treatment  of  merger  proxy 
statements.  Under  the  amendments, 
filers  will  be  permitted  to  file  a  merger 
proxy  statement  confidentiallv  so  long 
as  the  parties  limit  their  public  oral  and 
written  communications  to  the 
information  specified  in  Rule  135  of  the 
Securities  Act.  If  the  parties  to  the 
transaction  elect  to  publicly  disclose 
more  information  than  that  specified  in 


Rule  1,35.  the  proxy  statement  must  be 
filed  publicly.  We  do  not  expect  that 
this  limitation  on  confidential  treatment 
will  impose  significant  costs  on  filers. 
The  revised  treatment  of  merger  proxy 
statements  is  consistent  with  the  current 
requirement  to  publicly  file  all  other 
registration,  proxy,  tender  offer  and 
going-private  statements.  The  same 
information  must  be  filed  regardless  of 
whether  confidential  treatment  is 
invoked  by  the  filer. 

We  expect  the  amendments  also  will 
reduce  the  burden  of  complving  with 
the  merger  proxy  and  tender  offer 
requirements  by,  among  other  things: 

•  Clarifying  the  disclosure  requirements; 

•  Clarifying  that  an  acquiror's  financial 
statements  are  required  in  all-cash 
transactions  only  when  the  acquiror  cannot 
demonstrate  a  financial  ability  to  satisfy  the 
terms  of  the  transaction  or  the  information  is 
otherwise  material; 

•  Eliminating  the  requirement  to  provide 
target  financial  statement  information  in  an 
all-cash  merger  when  the  acquiror's  security 
holders  are  not  voting  on  the  transaction; 

•  Reducing  from  three  years  to  as  little  as 
one  year,  and  in  some  cases  eliminating,  the 
required  financial  statements  for  a  non- 
reporting  target  company  when  the  acquiring 
company's  security  holders  are  not  voting  on 
the  transaction;  and 

•  Reducing  from  three  years  to  two  the 
required  financial  statements  for  an  acquiring 
company  in  cash  mergers  and  third-party 
cash  tender  offers. 

We  are  adopting,  however,  a  new 
disclosure  requirement  that  may  impose 
an  additional  cost  on  acquirors  in 


p  tinnt  i  atoH 


:'r  business 


"^^  Forms  .S-4  and  F-4  are  already  subiect  to  the 
plain  English  requirements;  thus  we  are  not 
requiring  a  summan.'  term  sheet  for  securities 
offerings. 


combination  transactions.  If  security 
holders  will  be  offered  cash  first  in  a 
tender  offer  followed  by  securities  in  a 
back-end  merger,  an  acquiror  must 
disclose  certain  pro  forma  and  related 
financial  information  for  the  combined 
entity  in  the  cash  tender  offer  materials. 
We  do  not  expect  that  this  requirement 
will  impose  a  significant  burden  on 
acquirors  because  the  same  information 
would  eventually  be  required  for  the 
back-end  merger.  The  amendments 
require  disclosure  at  an  earlier  point  in 
time,  when  security  holders  are 
confronted  with  a  cash  tender  offer  and 
must  decide  whether  to  tender  in  the 
offer  or  wait  to  receive  securities  in  the 
back-end.  The  pro  forma  information 
required  will  benefit  investors  and 
should  not  impose  a  significant  burden 
on  acquirors  Therefore,  the  costs 
associated  with  providing  pro  forma 
information  is  reasonable.  We  recognize, 
however,  that  some  acquirors  may  have 
difficulty  in  generating  reliable  pro 
forma  financial  information  in 
situations  when  the  target  is  not 
cooperating  with  the  bidder  In  response 
to  this  concern,  we  have  limited  the  pro 


forma  requirement  to  negotiated 
transactions. 

For  the  purposes  of  the  Paperwork 
Reduction  Act,  Table  2  in  Part  VII  below 
summarizes  our  estimate  of  the 
paperwork  burden  hours  that  parties 
would  expend  to  comply  with  the 
amended  rules.  In  arriving  at  these 
estimates  we  note  that  U.S.  merger  and 
acquisition  activity  in  1998  was  valued 
in  excess  of  $1.3  trillion. ^^^  These 
estimates  include  the  burden  hours 
incurred  by  companies  from  fding  pro- 
filing communications.  We  have  based 
these  estimates  on  current  burden  hour 
estimates  and  the  staff's  experience  with 
these  filings.  The  estimates  in  the  table 
indicate  that  parties  would  expend 
approximately  234,759  burden  hours/ 
year  complying  with  the  revised  rules. 
If  we  assimie  that  70%  of  the  burden 
hours  would  be  expended  by  persons 
that  cost  the  affected  parties  $85 /hour 
(e.g.,  professionals)  and  30%  of  these 
burden  hours  would  be  expended  by 
persons  that  cost  $10/hour  (e.g.,  clerical 
support),  then  the  proposals  would  cost 
approximately  $14,691, 250/year  in 
internal  staff  time.  We  expect  that  a 
majority  of  the  compliance  burden  will 
fall  on  professionals  while 
approximately  one-third  of  the  burden 
will  rest  on  clerical  staff  that  will 
monitor  and  implement  the  compliance 
process. 

For  purposes  of  the  Paperwork 
Reduction  Act,  we  also  estimate  that 
parties  would  spend  approximately 
$122,929,990/year  on  outside 
professional  assistance  to  complv  with 
the  proposals.  Thus,  we  estimate  that 
affected  parties  would  spend 
approximately  $137. 621. 240/year  to 
comply  with  the  paperwork 
requirements  of  the  amended  rules. 
Applying  the  same  cost  estimates  to  the 
burden  imposed  by  the  ciurent  rules,  we 
estimate  that  companies  and  affected 
parties  spend  approximately 
Sl63.268.490/year.265  Note  "that  these 
estimates  do  not  attempt  to  quantify 
intangible  benefits  of  the  amended 
rules,  such  as  the  benefits  to  issuers  and 
investors  of  enhanced  communications 


^"  See  Mergers  &  Acquisitions.  The  Dealmaker's 
Journal,  1998  Almanac  (March/ April  1999).  at  42, 

265  for  the  purposes  of  the  Paperwork  Reduction 
Act,  we  estimate  in  Table  2  of  Part  Vn  the  burden 
hours  imposed  on  parties  to  comply  with  the 
current  rules.  Assuming  (as  we  did  for  the  proposed 
i\iles)  that  25%  of  the  hours  required  to  comply 
with  the  rules  are  provided  by  corporate  staff  at  a 
cost  of  S63/hour  (70%  of  the  expended  corporate 
staff  time  cost  $85/hour.  whereas  30%  of  the 
expended  corporate  stafi^time  cost  $10/hour).  and 
75%  of  the  hours  required  to  comply  with  the  rules 
are  provided  by  external  professional  help  at  a  cost 
of  $175/hour,  we  estimate  that  affected  parties 
spend  approximately  1,110,670  burden  hours/year 
*  $147/hour=$163.2'68.490/year. 
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and  possible  improvements  in  price 
discoverv.  nor  intangible  costs. 

('.   Tender  Offers 

We  are  providing  bidders  with  more 
flt'xihilitv  regarding  the  timing  of 
exchange  offers  Ciiirrently.  bidders  may 
not  commence  an  exchange  offer  until 
the  related  registration  statement  is 
effective.  Under  the  amendments, 
bidders  will  be  able  to  commence  an 
exchange  offer  as  soon  as  they  file  a 
registration  statement,  or  on  a  later  date 
if  desired.  Offerors  will  no  longer  need 
to  wait  for  effectiveness  to  commence  an 
exchange  offer.  We  expect  that  this 
increased  flexibility  will  encourage 
issuers  to  file  their  registration 
statements  earlier,  thereby  creating  an 
incentive  to  publicly  disseminate  more 
information  sooner  rather  than 
selectivelv  communicate  with  a  limited 
number  of  security  holders.  In  addition, 
we  expect  the  attempt  at  balancing  the 
regulatorv  treatment  of  cash  and  stock 
offers  will  enhance  the  attractiveness  of 
offering  securities,  more  so  than  is 
currentlv  the  case.  The  increased 
feasihilitv  of  offering  securities  as  an 
alternative  to  t:ash  should  result  in  a 
more  competitive  market  for  target 
companies  overall. 

We  realize  that  the  ability  to 
c;ommence  an  offer  earlv  will  likely 
shorten  the  period  of  time  necessary  to 
complete  an  exchange  offer  relative  to 
the  time  currently  rtjquired.  We  retain, 
however,  certain  investor  protection 
mechanisms,  including  a  requirement 
that  a  bidder  mav  not  purchase 
securities  tendered  in  an  exchange  offer 
until  the  related  registration  statement  is 
effective.  In  addition,  the  exchange  offer 
mav  not  expire  until  after  the  mandatory 
20-busmess  dav  tender  offer  period  has 
elapsed.  The  bidder  must  disseminate  a 
supplement  to  security  holders 
containing  all  material  changes  to  the 
information  previouslv  disseminated 
and  security  holders  may  withdraw 
tendered  securities  at  any  time  until 
purchased  by  the  bidder. 

We  also  recognize  that  early 
( iimmencement  may  increase  the  risk 
that  bidders  offering  securities  will  need 
to  disseminate  supplements  to  disclose 
(  hanges  in  material  information.  This 
may  cause  bidders  to  incur  additional 
costs  in  redisseminating  information 
and  securitv  holders  will  need  to 
reconsider  their  investment  decisions 
upon  receipt  of  the  new  information. 
The  risk  is  not  unique  to  exchange 
offers,  however,  because  bidders  run  the 
same  risk  todav  in  cash  tender  offers 
when  there  is  a  material  change  in 
information.  We  do  not  expect  that  the 
costs  associated  with  redissemination 
will  be  overlv  burdensome  because 


early  commencement  is  at  the  bidder's 
election.  Bidders  are  not  required  to 
commence  immediately  upon  filing. 
Instead,  bidders  can  file  a  registration 
statement  and  wait  for  staff  comments 
before  disseminating  offering  materials 
and  commencing  the  offer,  thereby 
minimizing  both  the  need  for 
supplements  and  the  costs  associated 
with  redissemination. 

The  amendments  also  permit  bidders 
to  purchase  (at  the  stated  offer  price) 
securities  from  holders  who  did  not 
tender  their  shares  during  the  offer  in  a 
follow-on  period  called  a  "subsequent 
offering  period."  We  expect  this  change 
will  minimize  the  delay  security  holders 
currently  encounter  in  liquidating  their 
investment  in  a  target  company  when 
the  bidder  is  successful  in  purchasing  a 
significant  or  controlling  interest  in  the 
target.  We  recognize  that  some  security 
holders  might  wait  to  tender  their  shares 
until  the  subsequent  offering  period, 
thus  creating  a  hold-out  problem  for 
some  bidders.  We  do  not  believe, 
however,  that  the  need  to  announce  a 
subsequent  offering  period  in  advance 
will  pose  a  significant  hold-out  risk 
because  most  bidders  will  not  be  willing 
to  close  the  initial  offering  period  until 
a  sufficient  number  of  securities  have 
been  tendered  in  the  offer.  Therefore, 
security  holders  will  need  to  tender  a 
sufficient  number  of  securities  into  an 
offer  before  the  bidder  will  close  the 
initial  offering  period  and  purchase  the 
securities  tendered  in  the  offer.  As  a 
result,  the  economics  of  the  transaction 
will  drive  a  sufficient  number  of 
security  holders  to  tender.  In  addition. 
we  note  that  bidders  are  not  required  to 
provide  a  subsequent  offering  period, 
but  may  do  so  at  their  election. 

We  are  reducing  the  financial 
statement  requirement  in  third-party 
cash  lender  offers  from  three  years  to 
two  when  the  information  is  material. 
This  change  harmonizes  the  financial 
statement  requirement  in  third-party 
tender  offers  with  the  requirements  for 
issuer  tender  offers  and  going-private 
transactions.  We  expect  that  this 
reduction  from  three  to  two  years  of 
historical  financial  statements  will 
lower  a  bidder's  costs  to  comply  with 
our  rules,  while  continuing  to  give 
security  holders  adequate  information  to 
make  investment  decisions. 

The  amendments  also  allow  bidders 
greater  access  to  security  holders  in 
tender  offers  by  enabling  them  to 
contact  non-objecting  beneficial  owners 
if  the  target  company  maintains  a  list  of 
these  persons.  The  amendment  is 
expected  to  give  bidders  the  same 
ability  as  target  companies  to 
communicate  directly  with  non- 
objecting  beneficial  owners  of  securities 


similar  to  that  provided  under  the  proxy 
rules.  This  revision  should  benefit  both 
bidders  and  security  holders  because 
communications  regarding  tender  offers 
will  be  more  efficient  than  they  are 
todav.  The  amendments  do  not  require 
targets  to  gather  this  information. 
Instead,  the  information  must  be 
provided  only  when  the  target  has  the 
information  and  elects  to  provide  the 
bidder  with  security  holder  list 
information  instead  of  mailing  the 
tender  offer  materials  for  the  bidder. 
Accordingly,  we  do  not  expect  the 
revised  rule  will  impose  significant 
costs  on  target  companies. 

V,  Commission  Findings  and 
Considerations 

A.  Exemptive  Authority  Findings 

We  find  that  it  is  appropriate,  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  to  exempt;  (i) 
Persons  making  communications 
regarding  planned  business  combination 
or  similar  takeover  transactions  from 
Sections  5(b)(1)  and  (c)  of  the  Securities 
Act;  and  (ii)  exchange  offers 
commencing  early  from  section  5(a)  and 
(b)(2)  of  the  Securities  Act.  We  make 
these  findings  based  on  the  reasons 
described  in  this  release.  In  particular, 
we  believe  that  investors  will  be  better 
served  if  they  are  able  to  receive  more 
information  concerning  business 
combination  transactions  before  the 
time  they  must  make  an  investment 
decision. 

Our  use  of  exemptive  authority  will 
allow  companies  to  communicate  more 
freelv  with  security  holders  and  the 
markets  and  will  permit  investors  to 
receive  more  information  in  a  timely 
manner.  If  security  holders  receive  more 
information  sooner,  they  will  be  able  to 
better  inform  themselves  before  having 
to  make  an  investment  decision.  In 
addition,  our  use  of  exemptive  authority 
will  help  minimize  the  regulatory 
disparitv  between  exchange  offers  and 
cash  tender  offers.  If  bidders  can  choose 
more  freely  between  offering  cash  or 
securities  as  consideration  in  a  business 
combination,  the  markets  will  operate 
more  efficiently  and  security  holders 
will  benefit  as  a  result. 

In  light  of  improved  technologies  that 
permit  more  and  faster  communications 
with  security  holders  and  the  markets, 
and  the  increasing  speed  at  which 
business  combination  transactions  are 
consummated,  we  believe  that  removing 
restraints  on  communications  will 
benefit  investors.  Therefore,  we  have 
found  that  persons  making 
communications  regarding  these  types 
of  transactions  should  be  free  to 
communicate  earlier,  before  a  formal 
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registration  statement  is  filed  or  a 
prospectus  meeting  the  requirements  of 
Section  10(a)  of  the  Securities  Act  is 
delivered. 

We  realize  that  these  exemptions  will 
lead  to  significantly  more 
communications,  some  of  which  could 
be  incomplete  in  the  absence  of  a 
mandated  disclosure  document.  We 
believe,  hdwever.  that  investors  will  be 
adequately  protected  by  our  continuing 
requirement  to  furnish  security  holders 
with  a  complete  disclosure  document 
before  an  investment  decision  must  be 
madp.  In  addition,  we  believe  that  the 
level  of  liability  imposed  on  these  pre- 
and  post-filing  communications  will  be 
adequate  to  protect  investors. 

B.  Effect  on  Competition 

Section  23(a)  of  the  Exchange  Act^^e 
requires  us.  in  adopting  rules  under  the 
Kxchange  Act.  to  consider  the  impact 
those  rules  would  have  on  competition. 
We  cannot  adopt  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  the  public 
interest.  We  did  not  receive  any 
information  from  commenters  on  the 
impact  of  increased  competition  for 
capital  in  connection  with  business 
combination  transactions.  We  also 
received  nn  comments  on  whether  the 
new  rules,  schedules  and  amendments 
will  have  an  adverse  effect  on 
competition  or  will  impose  a  burden  on 
f:onipetition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 
Harmonizing  the  requirements  between 
cash  and  exchange  offers  removes 
burdens  on  competition.  Our  view, 
therefore,  is  that  any  anti-competitive 
effects  of  the  new  rules,  schedules  and 
amendments  adopted  today  are 
necessary  or  appropriate  in  the  public 
interest. 

C.  Promotion  of  Efficiency,  Competition 
and  Capital  Formation 

Section  2(b)  of  the  Securities  Act  '^''' 
and  section  3(f)  of  the  Exchange  Act.-*^" 
as  amended  by  the  National  Securities 
Markets  Improvement  .-Xct  of  1996.2''''* 
provide  that  whenever  the  Commission 
is  engaged  in  rulemaking  and  is 
required  to  consider  or  determine 
whether  an  action  is  necessarv  or 
appropriate  in  the  public  interest,  the 
Commission  also  must  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  action  will  promote 
efficiency,  competition  and  capital 
formation.  We  believe  that  harmonizing 


the  regulatory  requirements  between 
cash  tender  and  exchange  offers  will 
promote  efficiency  and  competition.  In 
addition,  facilitating  communications 
with  security  holders  will  promote 
efficiency  and  capital  formation. 

VI.  Final  Regulatory  Flexibilitj' 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  has  been  prepared  in 
accordance  with  the  provisions  of  the 
Regulator}'  Flexibihty  Act  ("RFA"),  as 
amended  bv  Public  Law  104-121,  110 
Stat.  847.  864  (1996).  5  U.S.C.  604.  The 
FRFA  relates  to  the  new  rules, 
amendments,  and  schedules  adopted 
today,  which  are  primarily  intended  to 
enhance  communications  with  security 
holders;  harmonize  the  regulations 
affecting  cash  and  stock  tender  offers: 
facilitate  compliance  with  the  rules  and 
regulations  associated  with  business 
combination  transactions  and  similar 
extraordinary  transactions:  and  promote 
investor  protection. 

A.  Need  for  Action 

Communications 

Ciurently,  the  rules  and  regulations 
applicable  to  business  combination 
transactions  impose  restrictions  on 
communications  during  the  period 
before  a  mandated  disclosure  document 
is  publiclv  filed  with  us.  These 
restrictions  appear  in  the  registration, 
proxy  and  tender  offer  rules. 2"" 
Companies,  security  holders  and  other 
market  participants  have  expressed  an 
increasing  desire  to  communicate  and 
receive  information  about  proposed 
business  combination  transactions 
before  the  time  that  a  mandated 
disclosure  document  [e.g..  a  registradon, 
proxy  or  tender  offer  statement)  is  filed. 
This  desire  is  partly  attributable  to  the 
emergence  of  new  and  developing 
technologies  that  allow  for  faster  and 
less  expensive  means  to  communicate. 
In  addition,  disclosure  requirements 
under  both  the  federal  securities  laws 
and  applicable  exchange  rules  and 
regulations  may  require  disclosure. 
Further,  participants  to  business 
combination  transactions  often  feel 
compelled  to  promptly  inform  the 
marketplace,  their  employees,  suppliers, 
and  customers  about  a  proposed 
business  combination  transaction  that 
potentially  could  impact  their 
relationships  with  these  constituencies. 
We  also  have  recognized  that  business 
combination  transactions  differ  from 
capital-raising  transactions  to  the  extent 


that  security  holders  may  be  forced  to 
take  cash  or  securities  in  exchange  for 
their  securities  even  though  no  action  is 
taken  with  respect  to  the  transaction. 

Accordingly,  we  have  decided  to 
eliminate  many  of  the  restrictions 
imposed  on  communications  before  a 
mandated  disclosure  document  is  filed 
by  adopting  specific  exemptions  under 
each  regulatory  scheme  that  could  apply 
to  a  business  combination  transaction. 
Revised  Securities  Act  Rules  135  and 
145  and  new  Rules  165.  166  and  425 
permit  more  communications  regarding 
a  business  combination  transaction 
before  a  registration  statement  is  filed. 
Revised  proxy  Rule  14a-12  permits 
more  communications  regardless  of 
whether  a  business  combination 
transaction  is  involved  before  a  proxy 
statement  must  be  filed.  Revised  tender 
offer  Rule  14d-2  permits  a  bidder  to 
communicate  more  information  without 
having  to  formally  commence  its  tender 
offer  or  file  a  tender  offer  statement. 
Revised  tender  offer  Rule  14d-9  permits 
a  target  to  respond  to  a  bidder's 
announcement  of  a  proposed  tender 
offer  before  commencement  of  the  offer 
without  having  to  file  a  solicitation/ 
recommendation  statement. 

In  each  case,  the  person  making 
communications  must  file  all  vmtten 
communications  made  in  connection 
with  or  relating  to  the  transaction  on  the 
date  of  first  use.  The  written 
communications  must  contain  a  brief 
legend  advising  security  holders  to  read 
the  applicable  mandated  disclosure 
document  when  it  is  filed  together  with 
any  other  documents  that  may  be 
available.  Under  the  new  regulatory 
scheme  security  holders  must  be 
furnished  with  the  traditional  mandated 
disclosure  document  before  they  must 
make  an  investment  or  voting  decision. 
This  new  regulatory  scheme  facilitates 
the  dissemination  of  more  information 
to  security  holders  at  an  earlier  point  in 
time,  providing  security  holders  with  a 
greater  opportimity  to  consider  the 
information  in  light  of  all  other 
information  available,  including  the 
mandated  disclosure  document  that 
must  be  furnished  before  action  can  be 
taken. 

Balancing  the  Regulation  of  Stock  and 
Cash  Tender  Offers 

Currently,  a  bidder  offering  securities 
as  consideration  in  an  exchange  offer 
may  not  commence  the  offer  until  a 
related  registration  statement  is 
effective.'"'  This  differs  in  a  significant 


■:b«  15  U.S.C.  78w(a)(2). 

=f"  15  U.S.C.  77b. 

'<•«  15  U.S.C.  78c. 

26»Pub.  L.  104-290.  §  106. 110  Stat.  3416  (1996). 


^'opor  example,  see  section  5  of  the  Securities 
Act,  Rules  ]4a-3.  14a-6.  14a-n  and  14a-12  (proxy 
rules)  and  Rules  14d-l.  14d-2  and  14d-3  (tender 
offer  rules). 


2''  See  Rule  14d-2(a)(4)  stating  that 
commencement  occurs  when  definitive  copies  of 
the  prospectus/tender  offer  material  are  first 
published,  sent  or  given  to  security  holders. 


respect  from  cash  tender  offers  that  may 
commence  as  soon  as  a  tender  statement 
is  filed  and  the  required  information 
disseminated  to  security  holders.  This 
disparity  in  regulatory  treatment  of  cash 
and  stock  tender  offers  may  influence  a 
bidders  choice  of  consideration  offered 
in  a  tender  offer.  In  order  to  provide- 
hidders  with  more  flexibility  on  the 
form  of  consideration  to  offer  in  a 
business  comt)ination  transaction,  we 
are  revising  the  rules  to  permit  the 
commencement  of  exchange  offers 
before  a  related  registration  statement  is 
effective  ---  A  bidder,  however,  may  not 
close  its  exchange  offer  and  purchase 
the  tendered  securities  until  after  the 
related  registration  statement  is 
effective.  Bidders  also  must  deliver  a 
preliminarv  prospectus  containing  all 
required  information  in  addition  to 
supplements  or  amendments  that 
disclose  material  changes  from  the    " 
prospectus  previously  furnished.  This 
balancing  of  the  regulatory  treatment  of 
cash  and  stock  tender  offers  will 
provide  bidders  with  increased 
flexibility  to  choose  between  cash  and 
securities  as  consideration  in  a  business 
combination  transaction  without 
impairing  the  current  level  of  investor 
protection  afforded  to  security  holders. 

Harmonizing,  Clarifying  and  Updating 
the  Disclosure  Requirements 

In  some  cases  the  current  rules 
relating  to  business  combination 
transactions  require  differing  levels  and 
types  of  information  based  on  how  the 
transaction  is  structured.  If  a  transaction 
is  structured  as  a  merger  instead  of  a 
tender  offer,  the  required  disclosure 
may  differ  unnecessarily.  For  example, 
a  fully-financed,  all-cash  merger 
generally  requires  three  years  of 
financial  statements  for  the  company  to 
be  acquired,-" '  while  a  fully-financed, 
all-cash  all-share  tender  offer  generally 
will  not  require  any  financial  statement 
information  for  either  the  bidder  or  the 
target  unless  that  information  is 
material.-"^  In  addition,  there  are  other 
areas  where  the  required  level  of 
information  mav  differ  unnecessarily. 
For  example,  issuer  tender  offers  and 
going-private  transactions  generally 
require  two  years  of  financial  statements 
while  third-party  tender  offers  require 
three  years  of  financial  statements, 
when  material. 

This  disparity  in  required  disclosure 
may  be  attributed  in  part  to  the  fact  that 
the  disclosure  requirements  were  not 
adopted  at  the  same  time,  resulting  in 
some  minor  inconsistencies  or 


differences.  The  new  and  revised 
schedules  2^^  and  disclosure  items  ^'^^ 
serve  to  integrate  the  disclosure 
requirements,  harmonizing  the 
requirements  to  the  extent  practicable 
and  appropriate.  The  revisions  adopted 
will  facilitate  compliance  with  the 
disclosure  requirements  applicable  to 
business  combination  transactions  and 
going-private  transactions  while 
maintaining  all  substantive  disclosure 
requirements  appropriate  to  the 
transaction. 

B.  Objectives  of  the  Rule  Amendments 

The  new  rules,  schedules  and 
amendments  are  expected  to  reduce 
compliance  costs  overall  for  all  persons 
that  are  subject  to  our  rules  and 
regulations,  benefiting  both  small  and 
large  business  entities.  As  a  result  of  the 
amendments  adopted,  security  holders, 
including  small  entities,  should  receive 
more  information  on  a  timely  basis.  In 
addition,  persons  subject  to  our  rules 
should  have  greater  flexibility  in 
structuring  and  completing  tender 
offers,  mergers,  and  other  extraordinary 
transactions.  Also  as  a  result  of  the 
amendments,  bidders  should  realize 
greater  flexibility  in  selecting  the  form 
of  consideration  to  offer  in  a  tender  offer 
(e.g.,  cash  or  securities).  We  expect  that 
our  revisions  harmonizing,  clarifying 
and  updating  the  disclosure 
requirements  will  facilitate  compliance 
with  the  rules  and  regulations  as  well  as 
improve  the  disclosure  that  security 
holders  ultimately  receive  in  business 
combination  transactions. 

C.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments 

We  requested  comment  with  respect 
to  the  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  that  was  prepared 
when  the  new  rules,  amendments  and 
schedules  were  proposed.  We  did  not 
receive  any  comments  with  respect  to 
the  IRFA. 

D.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to  the 
New  Rules 

We  adopted  definitions  of  the  term 
"small  business"  for  the  various  entities 
subject  to  our  rulemaking.  Rule  157 
under  the  Seciu-ities  Act  ^^"  and  Rule  0- 
10  under  the  Exchange  Act^^H  provide 
that  "small  business  issuer"  includes  an 
issuer,  other  than  an  investment 
company,  that  has  total  assets  of  S5 


-■  *  See  new  Rule  162  and  revised  Rule  14d-2(a). 
"3  See  Item  14  of  Schedule  14A. 
i"  See  Item  9  to  Schedule  14D-1. 


2'»New  Schedule  TO  (replacing  Schedules  13E- 
4  and  1413-1)  and  revised  Schedules  13E-3  and 
14l>-9. 

•''"Regulation  M-A,  Items  1000  through  1016  and 
revised  Item  14  of  Schedule  14A. 

2"  17  CFR  230.157. 

*'»  17  CFR  240,0-10. 


million  or  less  as  of  the  end  of  its  most 
recent  fiscal  year.  For  purposes  of  the 
RFA,  an  investment  company  is  a  small 
business  if  the  investment  company, 
together  with  other  investment 
companies  in  the  same  group  of  related 
investment  companies,  has  net  assets  of 
S50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.-^'' 

Currently,  we  are  aware  of 
approximately  836  reporting  companies 
that  are  not  investment  companies  with 
assets  of  S5  million  or  less.  In  addition, 
there  are  approximately  320  investment 
companies  that  satisfy-  the  "small 
business"  definition.  All  of  these 
companies  could  potentially  be  subject 
to  at  least  some  of  the  new  rules, 
schedules,  and  amendments.  We  expect 
small  businesses  will  be  affected  by 
these  amendments  to  the  extent  that 
they  are  involved  in  a  business 
combination  transaction.  In  addition, 
small  businesses  may  be  affected  by  the 
amendments  made  to  the  proxy  rules, 
which  permit  significantly  greater 
communications  with  and  among 
security  holders.  Small  entities  that  are 
required  to  file  registration  statements, 
proxy  statements,  tender  offer 
statements  and  other  reports  under  the 
Securities  Act,  Exchange  Act,  and 
Investment  Company  Act  will  be 
affected  by  these  amendments.  Finally, 
small  entities  may  be  affected  as 
shareholders  in  companies  that  are  part 
of  a  business  combination. 

We  have  no  reliable  way  of 
determining  or  estimating  the  number  of 
reporting  or  non-reporting  small 
businesses  that  may  seek  to  rely  on  or 
would  otherwise  be  affected  by  the  new 
rules,  schedules  and  amendments.  We 
believe,  however,  that  these 
amendments  will  substantially  benefit 
both  small  and  large  entities  to  the 
extent  they  will  substantially  reduce 
current  restrictions  on  communications 
and  generally  facilitate  compliance  with 
existing  rules  and  regulations.  In 
addition,  because  many  of  the 
amendments  represent  exemptions  from 
existing  rules  and  regulations,  small 
businesses  can  decide  whether  the 
burdens  imposed  by  the  requirements 
[e.g..  the  filing  of  written 
communications)  outweigh  the  related 
benefits  [e.g.,  the  ability  to  communicate 
more  freely). 

E.  Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

We  believe  that  the  new  rules, 
schedules  and  amendments  are 
primarily  deregulatory  in  nature 
because  they  significantly  expand  the 
ability  of  businesses  to  structure  and 


"■>17C:FR  270  0-10, 
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time  their  business  combination 
transactions  and  communicate  with 
security  holders.  In  addition,  security 
holders  in  general  will  be  afforded  a 
greater  opportunity  to  receive 
information  and  communicate  with 
other  security  holders.  The  resulting 
increase  in  flexibility  to  communicate 
will  benefit  companies  as  well  as 
security  holders. 

Under  the  amendments,  small 
businesses  will  report  and  file 
essentiailv  the  same  information  as  they 
do  today.  One  exception  to  ihis 
generalization,  however,  is  that  both 
large  and  small  bidders  are  required  to 
pubhclv  file  all  pre-and  post-filing 
written  communications  relating  to 
proposed  business  combination 
transactions.  This  filing  requirement  is 
necessary  due  to  the  deregulation  of  pre- 
filing  communications.  Companies  are 
not  obligated  to  communicate  with 
security  holders,  but  to  the  extent  that 
they  do  communicate  m  writing,  those 
communications  must  be  filed  on  the 
date  of  first  use.  The  new  rules. 
schedules,  and  amendments  adopted 
today  treat  all  persons  and  entities  alike. 
and  do  not  make  any  distinctions  based 
on  size. 

F  Description  of  Steps  Taken  To 
Minimize  the  Effect  on  Small  Entities 

We  are  directed  by  the  RFA  to 
consider  significant  ahernatives  to 
proposals  that  would  accomplish  our 
stated  objectives  while  minimizing  any 
significant  adverse  economic  impact  on 
small  entities.  In  connection  with  the 
proposals  presented  in  the  Proposing 


Release,  the  views  expressed  by 
commenters,  and  our  extensive  review 
of  existing  rules  and  regulations,  we 
considered  several  possible  alternatives, 
including: 

•  Establishing  different  compliance  and 
reporting  requirements  or  timetables  that  take 
into  account  the  resources  of  small 
businesses; 

•  CIarif>'ing,  consolidating  or  simplifying 
compliance  and  reporting  requirements 
under  the  rule  for  small  businesses: 

•  Using  performance  rather  than  design 
standards;  and 

•  Exempting  small  businesses  from  ail  or 
part  of  the  requirements. 

Because  the  new  rules,  schedules,  and 
amendments  are  primarilv  deregulatory 
in  nature,  any  different  treatment  of 
small  business  entities  would  likely  be 
more  burdensome  to  small  business 
entities.  The  amendments  significantly 
expand  the  ability  of  businesses  to 
structure  and  time  their  business 
combination  transactions  and 
communicate  with  security  holders, 
while  maintaining  investor  protections. 
While  wei^onsidered  excluding  smaller 
entities  from  the  new  rules,  schedules, 
and  amendments,  we  concluded  that  the 
benefits  of  the  amendments  should 
apply  to  all  businesses  regardless  of 
their  size.  If  small  business  were 
exempted,  in  most  cases  they  would  be 
subject  to  more  rather  than  less 
regulation.  Accordingly,  we  decided  not 
to  limit  the  new  rules  and  amendments 
and  their  corresponding  benefits  to 
larger  issuers. 

Accordingly,  we  do  not  believe  any 
benefit  can  be  achieved  by  providing 
separate  disclosure  requirements  for 


small  issuers  based  on  the  use  oi 
performance  rather  than  design 
standards. 

Vn.  Paperwork  Reduction  \rt 

In  November.  1998,  ttie  staff 
submitted  the  proposed  new  rules, 
schedules  and  amendments  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  Also,  in 
accordance  with  the  Paperwork 
Reduction  Act,  we  solicited  comment 
on  the  compliance  burdens  associated 
with  the  proposals.  We  did  not  receive 
any  public  comments  that  quantified  the 
estimated  paperwork  burdens  associated 
with  the  new  rules,  schedules  and 
amendments.  The  comments  we 
received  primarily  addressed  the  costs 
and  benefits  of  the  proposals  in  general 
terms.  We  discuss  these  general 
comments  above  in  more  detail. 

The  new  rules,  schedules  and 
amendments  will  affect  several 
regulations  and  forms  that  contain 
"collection  of  information 
requirements"  within  the  meaning  of 
the  Paperwork  Reduction  Act  of 
1995.28"  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Table  1  below  provides 
the  titles  for  the  affected  collections  of 
information  under  the  Exchange  Act. 
current  OMB  control  numbers.  Adhere 
applicable,  a  summary  of  the  collection 
of  information,  and  a  description  of  the 
likely  respondents  to  each  collection  of 
information. 281 


Table  1:  Collections  of  Information  Under  the  Securities  Act  and  Exchange  Act 


Title 


Schedule  14A 


Schedule  14C 


OMB  Control 
Number 


Summary  of  the  collection  of  information  and  description  of  likely  respondents 


Schedule  13E-3 


Schedule  i4D-9 


3235-0059 


3235-0057 


If  a  vote  of  security  holders  is  required,  persons  soliciting  proxies  with  respect  to  securities  registered 
under  Section  12  of  the  Exchange  Act  must  furnish  security  holders  with  a  proxy  statement  containing 
the  information  specified  in  Schedule  14A  The  proxy  statement  is  intended  to  provide  security  hold- 
ers with  the  information  necessary  to  enable  them  to  make  an  informed  voting  decision  on  any  mat- 
ters that  will  be  acted  upon  at  an  annual  or  special  meeting  of  security  holders. 
If  a  vote  of  secunty  holders  is  required,  but  proxies  are  not  being  solicited,  companies  with  securities 
registered  under  Section  12  of  Exchange  Act  must  send  an  Information  statement  containing  the  Infor- 
mation specified  m  Schedule  14C  to  every  secunty  holder  that  would  be  entitled  to  vote  on  the  mat- 
ters presented  at  a  meeting  at  which  a  vote  will  be  taken. 
3235-0007  Compan  es  o^  -heir  affiliates  engaging  in  specified  transactions  that  cause  a  class  of  the  company's  eq- 
uity securities  registered  under  the  Exchange  Act  to  be:  (1)  Held  by  fewer  than  300  record  holders;  or 
(2)  de-iisted  from  a  secunties  exchange  or  inter-dealer  quotation  system  must  file  and  disseminate  to 
secunty  holders  the  information  specified  in  Schedule  13E-3.  This  schedule  requires  detailed  informa- 
tion addressing  whether  the  filing  persons  believe  the  transaction  is  fair  to  unaffiliated  secunty  holders 
and  why 

Issuers  of  securities  registered  under  Section  12  of  the  Exchange  Act  that  make  a  solicitation  or  rec- 
ommendation to  security  holders  regarding  a  third-party  tender  offer  sub)ect  to  Regulation  14D  must 
file  and  send  to  secunty  holders  the  information  specified  in  Schedule  14D-9. 


3235-0102 


I 


^»"44  U.S.C.  3501  elseq. 
28'  Although  Regulations  S-K  and  S-B  do  not 
actually  impose  reporting  burdens  directly  on 


public  companies,  for  administrative  convenience, 
we  have  assigned  each  of  these  regulations  one 
burden  hour.  The  burden  hours  imposed  by  the 


disclosure  regulations  are  included  in  the  estimates 
for  the  forms  that  refer  to  the  regulations. 
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Table  1 ;  Collections  of  Information  Under  the  Securities  Act  and  Exchange  Act— Continued 


Title 


Schedule  13E-4 

Schedule  UD-i 

Schedule  TO  .... 


OMB  Control 

Number 


Summary  of  the  collection  of  information  and  description  of  likely  respondents 


3235-0203 


3235-0102 


3235-0515 


Issuers  of  securities  registered  under  Section  12  or  reporting  under  Section  15(d)  of  the  Exchange  Act. 
and  certain  of  their  affiliates,  must  file  and  disseminate  to  security  holders  the  information  specified  in 
Schedule  13E-4  when  making  a  tender  offer  for  any  class  of  the  issuers  equity  securities 

Any  person,  other  than  the  issuer,  making  a  tender  offer  for  equity  securities  registered  under  Section 
12  of  the  Exchange  Act,  that  would  result  in  that  person  owning  greater  than  five  percent  of  the  class 
of  the  secunties  subject  to  the  offer,  must  at  the  time  of  the  offer  file  and  disseminate  the  information 
specified  in  Schedule  14D-1  to  the  issuer  secunty  holders  and  competing  bidders 

Any  person  making  a  tender  offer  for  securities  that  would  have  to  file  a  Schedule  13E-4  or  14D-1 
must  now  file  and  disseminate  to  secunty  holders  the  information  specified  in  Schedule  TO.  instead  of 
Schedule  13E-4or  14D-1. 


The  new  rules,  schedules,  and 
amendments  update  and  simplify  the 
rules  and  regulations  applicable  to 
business  combination  transactions.  The 
information  required  by  these  schedules 
is  needed  so  that  security  holders  can 
make  an  informed  tender  or  voting 
decision  with  re;sppct  to  tender  offers, 
mergers,  acquisitions,  and  other 
extraordinary  transactions  We  enhance 
communications  between  public 
companies  and  investors  by  providing 
companies  with  greater  flexibility  to 
determine  when  to  file  their  registration 
statements  involving  takeover 
transactions,  proxy  statements,  and 
tender  offer  statements.  We  also  attempt 
to  put  cash  and  stock  tender  offers  on 
a  more  equal  regulatory  footing; 
integrate  the  forms  and  disclosure 
requirements  in  issuer  tender  offers, 
third-party  tender  offers  and  going- 
private  transactions;  and  consolidate  the 
disclosure  requirements  in  one  location 
in  the  regulations.  In  addition,  we  allow 
bidders  to  accept  tenders  from  security 
holders  during  a  limited  period  after  the 
successful  completion  of  the  tender 
offer;  more  c:loselv  align  the  merger  and 
tender  offer  requirements;  and  update 
the  tender  offer  rules  to  clarify  certain 
requirements  and  reduce  compliance 
burdens  where  consistent  with  investor 
protection 

The  schedules  and  regulations 
affected  by  these  changes  set  forth  the 
public  disclosures  that  offerors  are 
required  to  make  concerning  business 
combination  transactions  For  the  most 
part  the  disclosure  requirements  in  the 
above  schedules  remain  the  same,  with 
a  few  limited  exceptions.  Specifically, 
revised  Schedules  14.-\,  14C,  13E-3, 
14D-9,  and  new  Schedule  TO  requires 
a  brief  "plain  English'"  summary  term 
sheet  highlighting  the  most  significant 


aspects  of  a  particular  transaction  in  all 
cash  mergers,  cash  tender  offers,  and 
going-private  transactions,-"-  The 
amendments  also  reduce  in  certain 
instances  the  number  of  years  of 
financial  statements  that  are  required  in 
Schedules  14A  and  14C  for  acquirors 
and  companies  being  acquired  in  cash 
mergers.  For  example.  Schedules  14A 
and  14C  no  longer  require  the  financial 
statements  of  the  target  in  a  casi)  merger 
when  the  acquiror's  security  holders  are 
not  voting  on  the  transaction. 

New  Schedule  TO,  which  replaces 
current  Schedules  13E— 4  and  14D-1. 
harmonizes  and  clarifies  the  disclosure 
requirements  in  issuer  and  third-party 
tender  offers.  For  example,  currently 
when  a  third-party  bidder's  financial 
statement  information  is  material  to 
security  holders,  three  years  of  financial 
statements  are  required  while  only  two 
years  is  required  for  issuers  making  an 
issuer  tender  offer.  New  Schedule  TO 
requires  only  two  years  of  financial 
statements  for  the  bidder  if  that 
information  is  material,  regardless  of 
whether  an  issuer  or  third-party  is 
making  the  tender  offer.  In  a  negotiated 
two-tier  transaction.  Schedule  TO  will 
require  the  bidder  to  provide  security 
holders  with  certain  pro  forma  financial 
and  other  related  information  for  the 
combined  entity  at  the  time  of  the  cash 
tender  offer.  In  addition,  the 
amendments  permit  the  filing  of  one 
schedule,  rather  than  two.  to  satisfy  the 
tender  offer  and  going-private  disclosure 
requirements  when  both  sets  of 
regulations  apply  to  the  transaction.  As 
a  result,  the  amendments  are  expected 
to  reduce  the  number  of  filings  required. 

The  information  collection 
requirements  imposed  by  the  schedules 
and  regulations  are  mandatory  to  the 
extent  that  compcmies  are  publicly- 


owned  and  engage  in  business 
combination  transactions.  There  is  no 
mandatory  retention  period  for  the 
information  disclosed.  The  information 
gathered  by  these  schedules  and 
regulation  is  made  publicly  available, 
unless  confidential  treatment  is 
available.  Confidential  treatment  of 
information  in  preliminary  merger 
proxy  statements  is  retained  to  a  limited 
extent. 

As  discussed  in  more  detail  in  Part  IV 
above,  the  amendments  reduce  the 
burden  of  complying  with  the 
disclosure  and  transaction  requirements 
applicable  to  business  combination 
transactions.  We  estimate  that  public 
companies  will  expend  approximately 
988,986  burden  hours/year  to  comply 
with  the  new  rules,  schedules,  and 
amendments. 

Table  2  below  summarizes  our 
estimates  of  the  burden  hours  that  filers 
will  expend  to  comply  with  the  new- 
rules,  amendments  and  schedules.  We 
expect  compliance  costs  will  be  less 
than  current  costs  because  the 
amendments  primarily  integrate  and 
streamline  the  disclosure  requirements 
for  business  combination  transactions. 
Our  estimates  include  the  burden  hours 
that  will  be  incurred  by  companies  to 
file  pre-filing  written  communications. 
We  base  these  estimates  on  current 
burden  hour  estimates  and  the  staffs 
experience  with  these  filings.  The 
estimates  in  the  table  indicate  that  filers 
will  expend  approximately  234,759 
burden  hours/year  to  comply  with  the 
amendments.  In  addition,  as  discussed 
in  more  detail  below,  we  estimate  that 
filers  will  spend  approximately 
Sl22,929,990/year  on  outside 
professional  help  to  comply  with  the 
amendments.  The  estimates  are 
discussed  in  greater  detail  below. 


-"-  Forms  5>-4  and  F-4  are  currently  subject  to 
summarv  and  plan  English  requirements.  Therefore. 


we  are  not  requiring  a  plain  English  summary  term 


sheet  for  business  comt)ination  transactions  that  are 
registered  on  one  of  these  forms. 


14A  .... 

14C  .... 

13E-3 

14D-9 

^3E-4 

14D-1 

TO    
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Table  2:  Burden  Hour  Estimates 


Schedule 


Rule  425  filings 
Total  ... 


Estimated  burden  Hours/fil- 
ing 


Before  revi- 
sions 

(A) 


87.00 

87.00 

139.25 

334.25 

232.00 

354.25 

0 

0 


After  revi- 
sions 

(B) 


13.12 

13.12 

34.31 

64.43 

0.00 

0.00 

43.50 

0.25 


283 The  estimated  fitings,'vear  are  based  on  the  number  of  filings  in  fiscal  year  1998. 


Estimated  filings/year  2"     '    Estimated  burden  hours 


Before  revi- 
sions 

(C) 


9,892 

253 

96 

258 

139 

257 

0 

0 


After  revi- 
sions 

(D) 


13,255 

339 

96 

353 

0 

0 

705 

10,628 


Before  revi- 
sions 

(E  =A*C 


860,604 
22,011 
13.368 
91,397 
32,248 
91,042 
0 
0 


After  revi- 
sions 

(F)=B*D 


1,110,670 


173,906 

4,448 

3.294 

22,744 

0 

0 

30.668 

2,657 


237,717 


We  expect  that  the  amendments  wrill 
reduce  the  number  of  burden  hours 
required  to  file  a  full  Schedule  14A  from 
87  hours  today  to  70  hours  under  the 
amendments  -"•*  Of  the  70  hours,  we 
estimate  that  25%  (17.5  mternal  burden 
hours]  will  be  provided  bv  corporate 
staff,  and  75%  (52,5  hours)  bv  external 
professional  help.  Based  on  filings 
received  in  fiscal  year  lv)98.  we 
anticipate  that  companies  and  other 
filers  will  file  approximately  9.892  full 
Schedule  14As/year.  Under  the 
amendments,  companies  and  other  filers 
also  are  required  to  file  under  cover  of 
Schedule  14A  any  pre-filing  written 
communications  (in  addition  to  the 
required  proxy  statement)  concerning 
business  combinations  for  cash.-""' 
Revised  Rule  14a-12  requires  filers  to 
file  their  pre-  and  post-filing  written 
communications  and  include  certain 
information  including  a  legend  advising 
security  holders  to  read  the  pro.xy 
statement.  In  fiscal  vear  1998. 
approximately  9.892  full  Schedule  14As 
were  filed.  We  estimate  that 
approximately  34%  of  the  full  Schedule 
]4As  filed  will  involve  cash  rather  than 


^"^  The  numbers  in  Column  B  of  Table  2  differ 
significantly  from  those  in  Column  A  of  Table  2  for 
two  reasons.  First,  the  estimated  burden  hours  in 
Column  A  include  tlie  estimated  corporate  burden 
hours  and  outside  labor  hours  that  filers  would 
require  to  file  each  disclosure  document.  In  Column 
B.  we  estimate  only  the  corporate  burden  hours 
needed  to  file  each  disclosure  document  (we 
estimate  separately  the  expense,  in  dollar  terms,  of 
outside  labor).  Second,  the  estimates  in  Column  B 
include  the  estimated  burden  hours  that  bidders 
would  require  to  file  pre-filing  communications. 
Because  p.jriies  would  require  less  time  to  file 
communications  than  full  Schedule  14As,  the 
average  estimated  burden  hours  in  Column  B  are 
lower  than  in  &)lumn  A. 

'"=  Under  the  amendments,  bidders  will  file  their 
pre-  and  post-filing  written  communications 
relating  to  a  business  combination  transaction 
under  Rule  425  in  transactions  where  securities  are 
liffered  as  consideration. 


securities. 286  We  also  estimate  that 
filers,  on  average,  will  file  one  wTitten 

communication  (in  addition  to  the 
required  proxy  statement)  for  each  cash 
transaction.  We  estimate  that  a  firm's 
corporate  staff  will  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hour^)  tn  file  a  written 
communication  under  the  amended 
rules.-'""  Thus,  we  estimate  filers  will 
file  9.892  hill  Schedule  14As/year 
(expending  17.5  internal  burden  hours/ 
filing)  and  3.363  written 
communications/year  (expending  0.25 
internal  burden  hours/filing).  On 
average,  filers  will  require 
approximately  13,12  internal  burden 
hours  to  file  13.255  hill  Schedule  14As 
and  written  communications.  In 
addition,  we  anticipate  filers  will  spend. 
at  an  estimated  Si  75  hour, 
approximately  S9.188/fi]ing  in 
professional  labor  costs  to  file  a 
Schedule  14A.2»« 

We  anticipate  the  amendments  will 
reduce  the  number  of  hours  required  to 
file  a  full  Schedule  14C  from  87  hours 
today  to  70  hours  under  the 
amendments  Of  the  70  hours,  we 
estimate  that  25%  (17,5  internal  burden 
hours)  will  be  provided  bv  corporate 
staff,  and  75%  (52.5  hours)  by  external 
professional  help.  Based  on  filings  in 
fiscal  year  1998,  wp  anticipate  that 
companies  and  other  filers  will  file 
approximatelv  253  bill  Schedule  14Cs/ 
year.  Under  tbe  amended  rules. 


-""This  estimate  is  based  on  data  from  the 
Securities  Data  Corporation  indicating  that  security 
holders  had  received  only  cash  in  34%  of  the 
merger  transactions  reported  in  1996. 

28' We  base  this  estimate  on  the  burden  imposed 
by  a  similar  filing  requirement  under  Item  901(cl  of 
Regulation  S-K  for  roll-up  transactions. 

-8"  We  base  this  estimate  on  52.50  hours  of 
professional  labor/full  Schedule  14A  filing  *  Si  75/ 
hour.  In  aggregate,  we  estimate  that  filers  will  spend 
$90,887.696/year  to  file  9,892  hill  Schedule  14As/ 
year. 


companies  and  other  filers  also  are 
required  to  file  under  cover  of  Schedule 
14C  any  pre-filing  written 
communications  (in  addition  to  the 
required  proxy  statement)  concerning 
business  combinations  for  cash.^ss  The 
amendments  require  filers  to  file  their 
written  communications  and  include 
certain  information  including  a  legend 
advising  security  holders  to  read  the 
information  statement.  In  fiscal  vear 
1998.  approximately  253  hill  Schedule 
14Cs  were  filed.  We  estimate  that  34% 
of  the  fiill  Schedule  14Cs  will  involve 
cash  rather  than  securities. ^^o  We 
estimate  that  filers,  on  average,  will  file 
one  written  communication  (in  addition 
to  the  required  iufoiuiation  statement) 
for  each  cash  transaction.  We  estimate 
that  a  firm's  corporate  staff  will  expend 
approximately  15  burden  minutes  (0.25 
internal  burden  hours)  to  file  a  written 
communication  under  the  amended 
rtiles.  Thus,  we  estimate  filers  will  file 
253  full  Schedule  14Cs/year  (expending 
52.50  burden  hours/filing)  and  86 
written  communications/year 
(expending  0.25  internal  burden  hours/ 
filing).  On  average,  filers  will  require 
approximately  13.12  internal  burden 
hours  to  file  339  full  Schedule  14Cs  and 
written  communications.  In  addition, 
we  anticipate  filers  will  spend,  at  an 
estimated  Sl75/hour,  approximately 
$9.188/filing  in  professional  labor  costs 
to  file  a  full  Schedule  UC.^^i 


2'» Under  the  amendments,  bidders  will  file 
under  rule  425  pre-  and  post-filing  written 
communications  relating  to  a  business  combination 
transaction  where  securities  are  offered  as 
consideration. 

2»"This  estimate  is  based  on  data  from  the 
Securities  Data  Corporation  indicating  that  in 
security  holders  had  received  only  cash  in  34%  of 
merger  transactions  in  1996. 

*^'  We  base  this  estimate  on  52.50  hours  of 
professional  laborfull  Schedule  14C  filing  *  $175/ 

Continued 
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The  amendments  clarifv'  and  make 
several  technical  changes  to  Schedule 
13E-3.  As  a  result,  we  anticipate  a 
savings  of  two  hours,  from  139.25 
hours/filing  to  137.25  hours/filing,  to 
file  Schedule  13E-3  under  the 
amendments  Of  the  137.25  hours,  we 
estimate  that  25%  (34.31  internal 
burden  hours)  will  be  provided  by 
corporate  staff,  and  75%  (102.94  hours) 
bv  external  professional  help.  Based  on 
filings  in  fi.scal  voar  1998,  we  estimate 
filers  will  file  96  Schedule  13E-3s/year, 
In  addition,  we  anticipate  filers  will 
spend,  at  an  estimated  Sl7.5/hour, 
approximately  Sl8,015/filing  in 
professional  labor  costs  to  file  a  full 
Schedule  13E-3.'"- 

The  amendments  clarify  and  make 
several  technical  changes  to  Schedule 
14D-9  .-Ks  a  result,  we  anticipate  a 
savings  of  two  hours,  from  354,25 
hours/filing  to  352.25  hours/filing,  to 
file  a  hill  Schedule  14D-9  under  the 
amendments.  (If  the  352  25  hours,  we 
estimate  that  25  "o  (88.06  internal 
burden  hours)  will  be  provided  by 
corporate  staff,  and  75%  (264.19  hours) 
bv  external  professional  help  Based  on 
filings  in  fiscal  year  1998,  we  anticipate 
that  companies  and  other  filers  will  file 
approximately  258  hill  Schedule  14D- 
9s/vear.  I'nder  the  amendments, 
companies  and  other  filers  also  are 
required  to  file  under  cover  of  Schedule 
14D-9  any  pre-  or  post-filing  written 
communications  (in  addition  to  the 
required  proxy  statement)  concerning 
business  combinations  for  cash,-''^  The 
rule  requires  filers  to  attach  their 
written  communications  and  include 
certain  information  including  a  legend 
advising  securitv  holders  to  read  the  full 
recommendation  statement.  In  fiscal 
vear  1998,  approximately  258  full 
Schedule  14D-9s  were  filed.  We 
estimate  that  37%  of  the  full  Schedule 
14D-9S  filed  will  involve  cash  rather 
than  securities. -''••  We  estimate  that 
filers,  on  average,  will  file  one  written 
communication  (in  addition  to  the 
required  information  statement)  for  each 
cash  transaction.  We  estimate  that  a 
firm's  corporate  staff  will  expend 


approximately  15  burden  minutes  (0,25 
internal  burden  hours)  to  file  a  written 
communication  under  Rule  425,  Thus, 
we  estimate  filers  will  file  258  full 
Schedule  14D-9s  /year  (expending 
88,06  internal  burden  hours/filing)  and 
95  written  communications/year 
(expending  0,25  internal  burden  hours/ 
filing).  On  average,  filers  will  require 
approximately  64,43  internal  burden 
hours  to  file  353  full  Schedule  14D-9s 
and  written  communications.  In 
addition,  we  anticipate  filers  will  spend, 
at  an  estimated  $175/hour. 
approximately  $46.233/filing  in 
professional  labor  costs  to  file  a  full 
Schedule  14D-9,2«5 

Under  the  amendments  new  Schedule 
TO  replaces  current  Schedules  13E— 4 
and  14D-1.  Schedule  TO  harmonizes 
and  clarifies  the  requirements  in  current 
Schedules  13E-4  and  14D-1.  Based  on 
the  number  of  Schedule  13E— 4  and 
Schedule  14D-ls  filed  in  fiscal  year 
1998.  and  the  number  of  hours  required 
to  complete  them,  we  estimate  that 
bidders  will  require  approximately  309 
hours  to  file  a  full  Schedule  TO  under 
the  amended  rules, ^ae  Of  the  309  hours, 
we  estimate  that  25%  (77,25  internal 
burden  hours)  will  be  provided  by 
corporate  staff,  and  75%  (231,75  hours) 
by  external  professional  help.  Based  on 
filings  in  fiscal  year  1998.  we  anticipate 
that  companies  and  other  filers  will  file 
approximately  396  full  Schedule  TOs/ 
year.  Under  the  amendments, 
companies  and  other  filers  also  will  be 
"required  to  file  under  Schedule  TO  all 
pre-  and  post  filing  written 
communications  (in  addition  to  the 
required  tender  offer  statement) 
concerning  all  cash  tender  offers, ^^^  The 
amendments  require  filers  to  file  their 
written  communications  with  certain 
information  including  a  legend  advising 
security  holders  to  read  the  tender  offer 


hour.  In  aggregate,  we  estimate  that  filers  will  spend 
$2.324.564/year  to  file  253  full  Schedule  14Cs/year. 

"'  We  base  this  estimate  on  102.94  hours  of 
professional  labor/full  Schedule  13E-3  filing  * 
S175/hour.  In  aggregate,  we  estimate  that  filers  will 
spend  $1.729.440/year  to  file  96  full  Schedule  13E- 
3s/year. 

'9'  Under  the  amendments,  bidders  must  file 
under  Rule  425  any  pre-  or  post-filing  written 
communications  in  business  combination 
transactions  where  securities  are  offered  as 
consideration. 

^'M  This  estimate  is  based  on  data  from  the 
Securities  Data  Corporation  and  Mergerstat, 
indicating  that  security  holders  received  only  cash 
in  37%  of  merger  and  tender  offer  transactions  in 
1996, 


295  We  base  this  estimate  on  264.19  hours  of 
professional  laborfuU  Schedule  14D-9  filing  * 
$175/hour.  In  aggregate,  we  estimate  that  filers  will 
spend  $11.928,1 14/year  to  file  258  full  Schedule 
14D-9s/year. 

296  Offerors  currently  require  232  hours  to 
complete  Schedule  13E-4.  and  354.25  hours  to 
complete  Schedule  14D-1.  In  fiscal  year  1998. 
offerors  registered  139  business  combinations  on 
Schedule  13E-4  and  257  business  combinations  on 
Schedule  14D-1 .  We  estimate  the  number  of  burden 
hours  to  file  a  hill  Schedule  TO  will  be  1(139 
Schedule  TO  filings  that  previously  would  have 
been  filed  on  Schedule  13E-4  *  232  hours/Schedule 
TO  filing  that  previously  would  have  been  filed  on 
Schedule  13E-4)  +  (257  Schedule  TO  filings  that 
previously  would  have  t)een  filed  on  Schedule 
\4D-\  '  354.25  hours/Schedule  TO  filing  that 
previously  would  have  been  filed  on  Schedule 
14D-1) — 2  burden  hours  from  simplicationl/396 
filings  on  Schedule  TO  =  309  hours/filing  on 
Schedule  TO. 

28'  Under  the  new  rules,  bidders  must  file  under 
Rule  425  anv  pre-filing  communications  in 
transactions  where  securities  are  offered  as 
consideration. 


disclosure  statement.  We  estimate  that 
filers,  on  average,  will  file  one  written 
communication  (in  addition  to  the 
required  information  statement)  for  each 
cash  tender  offer  transaction.  We 
estimate  that  a  firm's  corporate  staff  will 
expend  approximately  15  burden 
minutes  (0,25  internal  burden  hours)  to 
file  a  written  communication  under  the 
amendments.  Based  on  data  from  fiscal 
year  1998,  we  estimate  filers  will  file 
396  full  Schedule  TOs/year  (expending 
77.25  internal  burden  hours/filing)  and 
309  written  communications/year 
(expending  0.25  internal  burden  hours/ 
filing).-''"  On  average,  filers  will  require 
approximately  43.50  internal  burden 
hours  to  file  705  full  Schedule  TOs  and 
written  communications.  In  addition, 
we  anticipate  filers  will  spend,  at  an 
estimated  Sl75/hour.  approximately 
S40.556/filing  in  professional  labor 
co.sts  to  file  a  full  Schedule  TO.^m 

Vni.  Statutory  Basis  and  Text  of 
Amendments 

We  are  adopting  amendments  to  the 
rules  under  sections  2(3).  5,  7.  8.  10.  12. 
19  and  28.  of  the  Securities  Act  of  1933. 
as  amended,  and  sections  3(b).  4(e). 
10(b).  13.  14.  18.  23(a).  24  and  36  of  die 
Securities  Act  of  1934.  as  amended. 

List  of  Subjects 

1 7  CFR  Part  200 

Administrative  practice  and 
procedure,  Authority  delegation, 

17  CFR  Parts  229.  230.  232.  239  and  240 

Reporting  and  recordkeeping 
requirements.  Securities, 

Text  of  Amendments 

For  the  reasons  set  out  in  the 
preamble.  Title  17.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77s.  78d-l.  78d-2. 
78vv,  78//(d),  78mm,  791,  77sss,  80a-37,  80b- 
11,  unless  otherwise  noted. 


§  200.30-3    [Amended] 

2.  By  amending  paragraph  (a)(6)  of 
§  200.30-3  by  removing  the  phrase 


•98  .According  to  Mergerstat.  in  1996  security 
holders  received  only  cash  in  78%  of  tender  offer 
transactions. 

299We  base  this  estimate  on  231.75  hours  of 
professional  labor/ full  Schedule  TO  filing  *  SI 75/ 
hour.  In  aggregate,  we  estimate  that  filers  will  spend 
516,060, 176/vear  to  file  396  full  Schedule  TOs/year. 
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"Rules  10b-13(d),  14e-^(c).  and  15c2- 
11(h)  (§§240.10b-13(d).  240.14e-4(c), 
and  240.15c2-n{hl  of  this  chapter)" 
and  in  its  place  adding  "Rules  14(^'-^tc), 
14e-5(d),and  15c2-ll{h)  {§§240.14e- 
4(c),  240.14e-5(d),  and  240.15c2-ll(h) 
of  this  chapter)",  and  removing  the 
phrase  "to  grant  requests  for  exemptions 
from  Rules  lOb-13.  14e-4,  and  15c2-ll) 
(^§  240.10b-13.  240. 14e-^.  and 
24U.15C2-11  of  this  chapter)"  and  in  its 
place  adding  "to  grant  requests  for 
exemptions  from  Rules  14e-4.  14f>-5. 
and  15c2-ll  (§§  240.14e-4.  240.14e-5, 
and  240.15C2-11  of  this  chapter)". 


PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authoritv  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77^,  77f.  77g,  77h.  77i, 
77k,  77s,  77Z-2,  77aa{25).  77aa(26),  77ddd. 
77eee.  77ggg,  77hhh,  77iii.  77jjj,  77nnn, 
77SSS.  78c.  78i,  78j,  781.  78ni,  78n,  78o,  78u- 
5,  78w.  78//(d).  79e,  79n.  79t,  80a-8,  80a-29, 
80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 
***** 

4.  Bv  revising  paragraph  (a)(2)  of 
§229.10  to  read  as  follows: 

§229.10    General. 

(a)  Application  of  Rtiguluiion  S-K. 

*    ♦    * 

(2)  Registration  statements  under 
section  12  (subpart  C  of  part  249  of  this 
chapter),  annual  or  other  reports  under 
sections  13  and  15(d)  (subparts  D  and  E 
of  part  249  of  this  chapter),  going- 
private  transaction  statements  under 
section  13  (part  240  of  this  chapter), 
tender  offer  statements  under  sections 
13  and  14  (part  240  of  this  chapter), 
annual  reports  to  security  holders  and 
proxy  and  information  statements  under 
section  14  (part  240  of  this  chapter),  and 
any  other  documents  required  to  be 
filed  under  the  Exchange  Act.  to  the 
extent  provided  in  the  forms  and  rules 
under  that  Act. 
***** 

5.  By  adding  subpart  229.1000 
consisting  of  §§  229,1000  through 
229.1016  to  read  as  follows: 

Subpart  229.1000— Mergers  and 
Acquisitions  (Regulation  M-A) 

Sec. 

229.1000  (Item  1000)  Definitions, 

229.1001  (Item  1001)  Summarv  term  sheet. 

229.1002  (Item  1002)  Sub|ect  company 
information 


229.1003  (Item  1003)  Identity  and 
background  of  filing  person. 

229.1004  (Item  1004)  Terms  of  the 
transaction. 

229.1005  (Item  1005)  Pa.st  contacts, 
transactions,  negotiations  and 
agreements. 

229.1006  (Item  1006)  Purposes  of  the 
transaction  and  plans  or  proposals. 

229.1007  (Item  1007)  Source  and  amount  of 
funds  or  other  consideration. 

229.1008  (Item  1008)  Interest  in  securities 
of  the  subject  company. 

229.1009  (Item  1009)  Persons/assets, 
retained,  employed,  compensated  or 
used. 

229.1010  (Item  1010)  Financial  statements. 

229.1011  (Item  1011)  Additional     . 
information. 

229.1012  (Item  1012)  The  solicitation  or 
recommendation. 

229.1013  (Item  1013)  Purposes,  alternatives, 
reasons  and  effects  in  a  going-private 
transaction. 

229.1014  (Item  1014)  Fairness  of  the  going- 
private  transaction, 

.    229,1015     (Item  1015)  Reports,  opinions, 
appraisals  and  negotiations, 
229,1016     (Item  1016)  Exhibits. 

Subpart  229.1000— Mergers  and 
Acquisitions  (Regulation  M-A) 

§229.1000    (Item  1000)  Definitions. 

The  following  definitions  apply  to  the 
terms  used  in  Regulation  M-A 
(§§  229.1000  through  229.1016),  unless 
specified  otherwise: 

(a)  Associate  has  the  same  meaning  as 
in  §  240. 1 2b-2  of  this  chapter; 

(b)  Instruction  C  means  General 
Instruction  C  to  Schedule  13E-3 
(§  240.1 3e-iuu  of  this  chapter)  and 
General  Instruction  C  to  Schedule  TO 
(§  240.14d-100  of  this  chapter); 

(c)  Issuer  tender  offer  has  the  same 
meaning  as  in  §  240.'i3e-4(a)(2)  of  this 
chapter; 

(d)  Offeror  means  any  person  who 
makes  a  tender  offer  or  on  whose  behalf 
d  tender  offer  is  made; 

(e)  Rule  13e-3  transaction  has  the 
same  meaning  as  in  §  240.13e-3(a)(3)  of 
this  chapter; 

(f)  Subject  company  meins  the 
company  or  entity  whose  securities  are 
sought  to  be  acquired  in  the  transaction 
(e.g..  the  target),  or  that  is  otherwise  the 
subject  of  the  transaction. 

(g)  Subject  securities  means  the 
securities  or  class  of  securities  that  are 
sought  to  be  acquired  in  the  transaction 
or  that  are  otherwise  the  subject  of  the 
transaction:  and 

(h)  Third- party  tender  offer  means  a 
tender  offer  that  is  not  an  issuer  tender 
offer. 

§229,1001     (Item  1001)  Summary  term 
sheet. 

Summary  term  sheet.  Provide  security 
holders  with  a  summar}-  term  sheet  that 


is  written  in  plain  English,  The 
summan,'  term  sheet  must  briefly 
describe  in  bullet  point  format  the  most 
material  terms  of  tiie  proposed 
transaction.  The  summary  term  sheet 
must  provide  security  holders  with 
sufficient  information  to  understand  the 
essential  features  and  significance  of  the 
proposed  transaction.  The  bullet  points 
must  cross-reference  a  more  detailed 
discussion  contained  in  the  disclosure 
document  that  is  disseminated  to 
security  holders. 

Instructions  to  Item  1001: 

1.  The  summary  term  sheet  must  not  recite 
all  information  contained  in  the  disclosure 
document  that  will  be  provided  to  security 
holders.  The  summar)'  term  sheet  is  intended 
to  serve  as  an  overview  of  all  material  matters 
that  are  presented  in  the  accompanying 
documents  provided  to  security  holders. 

2.  The  summary  term  sheet  must  begin  on 
the  first  or  second  page  of  the  disclosure 
document  provided  to  security  holders. 

3.  Refer  to  Rule  421(b)  and  (d)  of 
Regulation  C  of  the  Securities  Act  (§  230.421 
of  this  chapter)  for  a  description  of  plain 
English  disclosure. 

§229.1002     fitem  1002)  Subject  company 
information. 

(a)  Name  and  address.  State  the  name 
of  the  subject  company  (or  the  issuer  in 
the  case  of  an  issuer  tender  offer),  and 
the  address  and  telephone  number  of  its 
principal  executive  offices, 

(b)  Securities.  State  the  exact  title  and 
number  of  shares  outstanding  of  the 
subject  class  of  equity  securities  as  of 
the  most  recent  practicable  date.  This 
may  be  based  upon  information  in  the 
most  recently  available  filing  with  the 
Commission  by  the  subject  company 
unless  the  filing  person  has  more 
current  information, 

(c)  Trading  market  and  price.  Identify 
the  principal  market  in  which  the 
subject  securities  are  traded  and. state 
the  high  and  low  sales  prices  for  the 
subject  securities  in  the  principal 
market  (or,  if  there  is  no  principal 
market,  the  range  of  high  and  low  bid 
quotations  and  the  source  of  the 
quotations)  for  each  quarter  during  the 
past  two  years.  If  there  is  no  established 
trading  market  for  the  securities  (except 
for  limited  or  sporadic  quotations),  so 
state, 

(d)  Dividends.  State  the  frequency  and 
amount  of  any  dividends  paid  during 
the  past  two  years  with  respect  to  the 
subject  securities.  Briefly  describe  any 
restriction  on  the  subject  company's 
current  or  future  ability  to  pav 
dividends.  If  the  filing  person  is  not  the 
subject  company,  furnish  this 
information  to  the  extent  known  after 
making  reasonable  inquiry'. 

(ei  Prior  public  offerings.  If  the  filing 
person  has  made  an  underwritten  public 
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offering  of  the  subject  securities  for  cash 

during  the  past  three  years  that  was 
registered  under  the  .Securities  Act  of 
1933  or  e.xempt  from  registration  under 
Regulation  A  (§  230.25 nhrough 
^  230,263  of  this  chapter),  state  the  date 
of  the  offering,  the  amount  of  securities 
offered,  the  offering  price  per  share 
(adjusted  for  stock  splits,  stock 
dividends,  etc.  as  appropriate)  and  the 
aggregate  prot;eeds  received  by  the  filing 
person 

(fl  Prior  stnck  purchases  If  the  filing 
person  purchased  any  subject  securities 
during  the  past  two  years,  state  the 
amount  of  the  securities  purchased,  the 
range  of  prices  paid  and  the  average 
purchase  price  for  each  quarter  during 
that  period.  Affiliates  need  not  give 
information  for  purt.hases  made  before 
becoming  an  affiliate. 

§229.1003    (Item  1003)  Identity  and 
background  of  filing  person. 

(a)  Name  and  address.  State  the  name, 

business  address  and  business 
telephone  number  of  each  filing  person. 
Also  state  the  name  and  address  of  each 
person  specified  in  Instruction  C  to  the 
schedule  (except  for  .Schedule  14D-9 
it?240.14d-l01  of  this  chapter)).  If  the 
filing  person  is  an  affiliate  of  the  subject 
company,  state  the  nature  of  the 
affiliation  If  the  filioi^  person  is  the 
subject  company,  sn  ^tatt' 

(b)  Business  and  harkiiround  of 
enf/tjps  If  anv  filing  person  (other  than 
the  subject  company)  or  any  person 
specified  in  Instructit)n  C  to  the 
schedule  is  not  a  natural  person,  state 
the  person's  principal  business,  state  or 
other  place  of  organization,  and  the 
information  required  by  paragraphs 
(c)(3)  and  (c)(4)  of  this  section  for  each 
person 

(c)  Business  and  background  of 
natural  persons.  If  any  filing  person  or 
any  person  specified  in  Instruction  C  to 
the  schedule  is  a  natural  person, 
provide  the  following  information  for 
each  person; 

(1)  Current  principal  occupation  or 
employment  and  the  name,  principal 
business  and  address  of  any  corporation 
or  other  organization  in  which  the 
emplovment  or  occupation  is 
conducted; 

(2)  Material  occupations,  positions, 
offices  o-  employment  during  the  past 
five  vears.  giving  the  starting  and  ending 
dates  of  each  and  the  name,  principal 
business  and  address  of  any  corporation 
or  other  organization  in  which  the 
occupation,  position,  office  or 
employment  was  carried  on; 

(3)  A  statement  whether  or  not  the 
person  was  convicted  in  a  criminal 
proceeding  during  the  past  five  years 
(excluding  traffic  violations  or  similar 


misdemeanors).  If  the  person  was 
convicted,  describe  the  criminal 
proceeding,  including  the  dates,  nature 
of  conviction,  name  and  location  of 
court,  and  penalty  imposed  or  other 
.disposition  of  the  case; 

(4)  A  statement  whether  or  not  the 
person  was  a  party  to  any  judicial  or 
administrative  proceeding  during  the 
past  five  years  (except  for  matters  that 
were  dismissed  without  sanction  or 
settlement)  that  resulted  in  a  judgment. 
decree  or  final  order  enjoining  the 
person  from  futiare  violations  of.  or 
prohibiting  activities  subject  to.  federal 
or  state  securities  laws,  or  a  finding  of 
any  violation  of  federal  or  state 
securities  laws.  Describe  the  proceeding, 
including  a  summary  of  tiie  terms  of  the 
judgment,  decree  or  final  order;  and 

(5)  Country  of  citizenship. 

(d)  Tender  offer.  Identifv  the  tender 
offer  and  the  class  of  securities  to  which 
the  offer  relates,  the  name  of  the  offeror 
and  its  address  (which  may  be  based  on 
the  offeror's  Schedule  TO  '(§  240. 14d- 
100  of  this  chapter)  filed  with  the 
Commission). 

Instruction  to  Item  1003 

If  the  filing  person  is  making  information 
relating  to  the  transaction  available  on  the 
Internet,  state  the  address  where  the 
information  can  be  found. 

§  229.1 004    (Item  1 004)  Terms  of  tlie 
transaction. 

(a)  Material  terms.  State  the  material 
terms  of  the  transaction. 

(1)  Tender  offers.  In  the  case  of  a 
tender  offer,  the  information  must 
include: 

(i)  The  total  number  and  class  of 
securities  sought  in  the  offer; 

(ii)  The  type  and  amount  of 
consideration  offered  to  security 
holders; 

(iii)  The  scheduled  expiration  date; 

(iv)  Whether  a  subsequent  offering 
period  will  be  available,  if  the 
transaction  is  a  third-party  tender  offer; 

(v)  Whether  the  offer  may  be 
extended,  and  if  so,  how  it  could  be 
extended; 

(vi)  The  dates  before  and  after  which 
security  holders  may  withdraw 
securities  tendered  in  the  offer; 

(vii)  The  procedures  for  tendering  and 
withdrawing  securities; 

(viii)  The  manner  in  which  securities 
will  be  accepted  for  payment; 

(ix)  If  the  offer  is  for  less  than  all 
securities  of  a  class,  the  periods  for 
accepting  securities  on  a  pro  rata  basis 
and  the  offeror's  present  intentions  in 
the  event  that  the  offer  is 
oversubscribed; 

(x)  An  explanation  of  any  material 
differences  in  the  rights  of  security 
holders  as  a  result  of  the  transaction,  if 
material; 


(xi)  A  brief  statement  as  to  the 
accounting  treatment  of  the  transaction, 
if  material;  and 

(xii)  The  federal  income  tax 
consequences  of  the  transaction,  if 
material. 

(2)  Mergers  or  similar  transactions.  In 
the  case  of  a  merger  or  similar 
transaction,  the  information  must 
include: 

(i)  A  brief  description  of  the 
transaction; 

(ii)  The  consideration  offered  to 
security  holders; 

(iii)  the  reasons  for  engaging  in  the 
transaction; 

(iv)  The  vote  required  for  approval  of 
the  transaction; 

(vj  An  explanation  of  any  material 
differences  in  the  rights  of  security 
holders  as  a  result  of  the  transaction,  if 
material; 

(vi)  A  brief  statement  as  to  the 
accounting  treatment  of  the  transaction. 
If  material;  and 

(vii)  The  federal  income  tax 
consequences  of  the  transaction,  if 
material. 

Instruction  to  Item  W04(a1: 
If  the  consideration  offered  includes 
securities  exempt  from  registration  under  the 
Securities  .^ct  of  19,1.1.  provide  a  description 
of  the  securities  that  complies  with  Item  202 
of  Regulation  S-K  (S  229.202).  This 
description  is  not  required  if  the  issuer  of  the 
securities  meets  the  requirements  of  General 
Instructions  I.A.  I.B.I  or  I.B.2.  as  applicable. 
or  I.e.  of  Form  S-:?  (§239.13  of  this  chapter) 
and  elects  to  furnish  information  by 
incorporation  by  reference:  only  capital  stock 
is  to  be  issued:  and  sec:urities  of  the  same 
class  are  registered  under  section  12  of  the 
Exchange  Act  and  either  are  listed  for  trading 
or  admitted  to  unlisted  trading  privileges  on 
a  national  securities  exchange:  or  are 
securities  for  which  bid  and  offer  quotations 
are  reported  in  an  automated  quotations 
system  operated  hv  a  national  securities 
association. 

(b)  Purchases.  State  whether  any 
securities  are  to  be  purchased  from  any 
officer,  director  or  affiliate  of  the  subject 
company  and  provide  the  details  of  each 
transaction. 

(c)  Different  terms.  Describe  any  term 
or  arrangement  in  the  Rule  13e-3 
transaction  that  treats  any  subject 
security  holders  differently  from  other 
subject  security  holders. 

(d)  Appraisal  rights.  State  whether  or 
not  dissenting  security  holders  are 
entitled  to  any  appraisal  rights.  If  so. 
summarize  the  appraisal  rights.  If  there 
are  no  appraisal  rights  available  under 
state  law  for  security  holders  who  object 
to  the  transaction,  briefly  outline  any 
other  rights  that  may  be  available  to 
security  holders  under  the  law. 

(e)  Provisions  for  unaffiliated  security 
holders.  Describe  any  provision  made 
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by  the  filing  person  in  connection  with 
the  tran.saction  to  grant  unaffiliated 
security  holders  access  to  the  corporate 
files  of  the  filing  person  or  to  obtain 
counsel  or  appraisal  services  at  the 
expense  of  the  filing  person.  If  none,  so 
state. 

(f)  Eligibility  for  listing  or  trading.  If 
the  transaction  involves  the  offer  of 
secuxities  of  the  filing  person  in 
exchange  for  equity  securities  held  by 
unaffiliated  security  holders  of  the 
subject  company,  describe  whether  or 
not  the  filing  person  will  take  steps  to 
assure  that  the  securities  offered  are  or 
will  be  eligible  for  trading  on  an 
automated  quotations  system  operated 
bv  a  national  securities  association, 

§229.1005    (Item  1005)  Past  contacts, 
transactions,  negotiations  and  agreements. 

(a)  Transactions.  Briefly  state  the 
nature  and  approximate  dollar  amount 
of  any  transaction,  other  than  those 
described  in  paragraphs  fb)  or  (c)  of  this 
section,  that  occurred  during  the  past 
two  years,  between  the  filing  person 
(including  any  person  specified  in 
Instruction  C  of  the  schedule)  and: 

( 1 )  The  subject  company  or  anv  of  its 
affiliates  that  are  not  natural  persons  if 
the  aggregate  value  of  the  transactions  is 
more  than  one  percent  of  the  subject 
company's  consolidated  revenues  for: 

(i)  The  fiscal  year  when  the 
transaction  occurred;  or 

(ii)  The  past  portion  of  the  current 
fiscal  year,  if  the  transaction  occurred  in 
the  current  year:  and 

Instruction  to  Item  1005(a)(1): 

The  information  required  by  this  Item  may 
be  based  on  information  in  the  subject 
f  ompany's  most  recent  filing  with  the 
Commission,  unless  the  filing  person  has 
reason  to  believe  the  information  is  not 
accurate. 

(2)  Any  executive  officer,  director  or 
affiliate  of  the  subject  company  that  is 
a  natural  person  if  the  aggregate  value 
of  the  transaction  or  series  of  similar 
transactions  with  that  person  exceeds 
S60,000. 

(b)  Significant  corporate  events. 
Describe  any  negotiations,  transactions 
or  material  contacts  during  the  past  two 
years  between  the  filing  person 
(including  subsidiaries  of  the  filing 
person  and  any  person  specified  in 
Instruction  C  of  the  schedule)  and  the 
subject  company  or  its  affiliates 
concerning  any: 

(1)  Merger: 

(2)  Consolidation; 

(3)  Acquisition: 

(4)  Tender  offer  for  or  other 
acquisition  of  any  class  of  the  subject 
company's  securities: 

(5)  Election  of  the  subject  company's 
directors:  or 


(6)  Sale  or  other  transfer  of  a  material 
amount  of  assets  of  the  subject 
company. 

(cj  Negotiations  or  contacts.  Describe 
any  negotiations  or  material  contacts 
concerning  the  matters  referred  to  in 
paragraph  (b)  of  this  section  during  the 
past  two  years  between: 

(1)  Any  affihates  of  the  subject 
company;  or 

(2)  The  subject  company  or  any  of  its 
affiliates  and  any  person  liot  affiliated 
with  the  subject  company  who  would 
have  a  direct  interest  in  such  matters. 

Instruction  to  paragraphs  (b)  and  (c)  of 
Item  1005 

IdentifS^  the  person  who  initiated  the 
contacts  or  negotiations. 

(d)  Conflicts  of  interest.  If  material, 
describe  any  agreement,  arrangement  or 
understanding  and  any  actual  or 
potential  conflict  of  interest  between  the 
filing  person  or  its  affiliates  and: 

(1)  The  subject  company,  its  executive 
officers,  directors  or  affiliates;  or 

(2)  The  offeror,  its  executive  officers, 
directors  or  affiliates. 

Instruction  to  Item  1005(d) 

If  the  filing  person  is  the  subject  companv. 
no  disclosure  called  for  by  this  paragraph  is 
required  in  the  document  disseminated  to 
security  holders,  so  long  as  substantially  the 
same  information  was  filed  with  the 
Commission  previously  and  disclosed  in  a 
proxy  statement,  report  or  other 
communication  sent  to  security  holders  by 
the  subject  company  in  the  past  year.  The 
document  disseminated  to  security  holders, 
however,  must  refer  specifically  to  the 
discussion  in  the  proxy  statement,  report  or 
other  communication  that  was  sent  to 
security  holders  previously.  The  information 
also  must  be  filed  as  an  exhibit  to  the 
schedule. 

(e)  Agreements  involving  the  subject 

company's  securities.  Describe  any 
agreement,  arrangement,  or 
understanding,  whether  or  not  legally 
enforceable,  between  the  filing  person 
(including  anv  person  specified  in 
Instruction  C  of  the  schedule)  and  any 
other  person  with  respect  to  anv 
securities  of  the  subject  company.  Name 
all  persons  that  are  a  party  to  the 
agreements,  arrangements,  or 
understandings  and  describe  all 
material  provisions. 
Instructions  to  Item  1005(e) 

1.  The  information  required  by  this  Item 
includes:  the  transfer  or  voting  of  securities, 
joint  ventures,  loan  or  option  arrangements, 
puts  or  calls,  guarantees  of  loans,  guarantees 
against  loss,  or  the  giving  or  withholding  of 
proxies,  consents  or  authorizations. 

2.  Include  information  for  any  securities 
that  are  pledged  or  otherwise  subject  to  a 
contingency,  the  occurrence  of  which  would 
give  another  person  the  power  to  direct  the 
voting  or  disposition  of  the  subject  securities. 
No  disclosure,  however,  is  required  about 
standard  default  and  similar  provisions 
contained  in  loan  agreements. 


§229.1006     (Item  1006)  Purposes  of  trie 
transaction  and  plans  or  proposals. 

laj  Purposes.  State  the  purposes  of  the 
transaction. 

(b)  Use  of  securities  acquired.  Indicate 
whether  the  securities  acquired  in  the 
transaction  will  be  retained,  retired, 
held  in  treasury,  or  otherwise  disposed 
of, 

(c)  Plans.  Describe  any  plans, 
proposals  or  negotiations  that  relate  to 
or  would  result  in: 

(1)  Any  extraordinary  transaction, 
such  as  a  merger,  reorganization  or 
liquidation,  involving  the  subject 
company  or  any  of  its  subsidiaries: 

(2)  Any  purchase,  sale  or  transfer  of 
a  material  amount  of  assets  of  the 
subject  company  or  any  of  its 
subsidiaries: 

(3)  Any  material  change  in  the  present 
dividend  rate  or  policy,  or  indebtedness 
or  capitalization  of  the  subject  company; 

(4)  Any  change  in  the  present  board 
of  directors  or  management  of  the 
subject  company,  including,  but  not 
limited  to.  any  plans  or  proposals  to 
change  the  number  or  the  term  of 
directors  or  to  fill  any  existing  vacancies 
on  the  board  or  to  change  any  material 
term  of  the  employment  contract  of  any 
executive  officer: 

(5)  Any  other  material  change  in  the 
subject  company's  corporate  structure  or 
business,  including,  if  the  subject 
company  is  a  registered  closed-end 
investment  company,  anv  plans  or 
proposals  to  make  any  changes  in  its 
investment  policy  for  which  a  vote 
would  be  required  by  Section  13  of  the 
Investment  Companv  Act  of  1940  (15 
U,S,C.  80a-13): 

(6)  Any  class  of  equity  securities  of 
the  subject  company  to  be  delisted  from 
a  national  securities  exchange  or  cease 
to  be  authorized  to  be  quoted  in  an 
automated  quotations  system  operated 
by  a  national  securities  association; 

(7)  Any  class  of  equity  securities  of 
the  subject  company  becoming  eligible 
for  termination  of  registration  under 
section  12(g)(4)  of  the  Act  {15  U.S,C, 
78/); 

(8)  The  suspension  of  the  subject 
company's  obligation  to  file  reports 
under  Section  15(d)  of  the  Act  (15 
U,S,C,  78o); 

(9)  The  acquisition  by  any  person  of 
additional  securities  of  the  subject 
company,  or  the  disposition  of 
sectirities  of  the  subject  company;  or 
(10)  Any  changes  in  the  subject 
company's  charter,  bylaws  or  other 
governing  instruments  or  other  actions 
that  could  impede  the  acquisition  of 
control  of  the  subject  company. 

(d)  Subject  company  negdtiations.  If 
the  filing  person  is  the  subject  company: 
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( 1 )  State  whether  or  not  that  person  is 
undertaking  or  engaged  in  any 
negotiations  in  response  to  the  tender 
offer  that  relate  to: 

(i)  .A  tender  offer  or  other  acquisition 
of  the  subject  company's  securities  by 
the  filing  person,  any  of  its  subsidiaries, 
or  any  other  person;  or 

(ii)  Anv  of  the  matters  referred  to  in 
paragraphs  (c)ll)  through  (c)(3)  of  this 
section;  and 

(2)  Describe  any  transaction,  board 
resolution,  agreement  in  principle,  or 
signed  contract  that  is  entered  into  in 
response  to  the  tender  offer  that  relates 
to  one  or  more  of  the  matters  referred  to 
in  paragraph  (d)(1)  of  this  section. 

Instruction  to  Item  W06ldlll) 
If  an  agreement  in  principle  has  not  been 
reached  at  the  time  of  filing,  no  disclosure 
under  paragraph  (d)(  1 )  of  this  section  is 
required  nf  the  possible  terms  of  or  the 
parties  to  the  transaction  if  in  the  opinion  of 
the  board  of  directors  of  the  subject  company 
tiisclosure  would  jeopardize  continuation  of 
the  negotiations,  in  that  case,  disclosure 
indicating  that  negotiations  are  being 
undertaken  or  are  underway  and  are  in  the 
preliminary  stages  is  sufficient, 

§229.1007    (Item  1007)  Source  and  amount 
of  funds  or  other  consideration. 

(a)  Source  of  funds.  State  the  specific 
sources  and  total  amount  of  funds  or 
other  consideration  to  be  used  in  the 
transaction.  If  the  transaction  involves  a 
tender  offer,  di.sclose  the  amount  of 
funds  or  other  consideration  required  to 
purchase  the  maximum  amount  of 
securities  sought  in  the  offer. 

(b)  Conditions.  State  anv  material 
conditions  to  the  financing  discussed  in 
response  to  paragraph  (a)  of  this  section. 
Disclose  any  alternative  financing 
arrangements  or  alternative  financing 
plans  in  the  event  the  primary  financing 
plans  fall  through.  If  none,  so  state. 

(c)  Expenses  Furnish  a  reasonably 
itemized  statement  of  all  expenses 
incurred  or  estimated  to  be  incurred  in 
connection  with  the  transaction 
including,  but  not  limited  to,  filing, 
legal,  accounting  and  appraisal  fees, 
solicitation  expenses  and  printing  costs 
and  state  whether  or  not  the  subject 
company  has  paid  or  will  be  responsible 
for  paying  any  or  all  expenses. 

(d)  Borrowed  funds.  If  all  or  any  part 
of  the  funds  or  other  consideration 
required  is,  or  is  expected,  to  be 
borrowed,  directly  or  indirectly,  for  the 
purpose  of  the  transaction: 

(1)  Provide  a  summarv'  of  each  loan 
agreement  or  arrangement  containing 
the  identity  of  the  parties,  the  term,  the 
collateral,  the  stated  and  effective 
interest  rates,  and  any  other  material 
terms  or  conditions  nf  the  loan;  and 

(2)  Briefiv  describe  any  plans  or 
arrangements  to  finance  or  repay  the 


loan,  or,  if  no  plans  or  arrangements 
have  been  made,  so  state. 

Instruction  to  Item  1007(d): 

If  the  transaction  is  a  third-party  tender 
offer  and  the  source  of  all  or  any  part  of  the 
funds  used  in  the  transaction  is  to  come  from 
a  loan  made  in  the  ordinary  course  of 
business  by  a  bank  as  defined  by  section 
3(a)(6)  of  the  Act  (15  U.S.C.  78c),  the  name 
of  the  bank  will  not  be  made  available  to  the 
public  if  the  filing  person  so  requests  in 
writing  and  files  the  request,  naming  the 
bank,  with  the  Secretary  of  the  Commission, 

§229.1008    (Item  1008)  Interest  in 
securities  of  the  subject  company. 

(a)  Securities  ownership  State  the 
aggregate  number  and  percentage  of 
subject  securities  that  are  beneficially 
owned  by  each  person  named  in 
response  to  Item  1003  of  Regulation  M- 
A  (§  229.1003)  and  by  each  associate 
and  majority-owned  subsidiary  of  those 
persons.  Give  the  name  and  address  of 
any  associate  or  subsidiary 

Instructions  to  Item  1 008(a) 

1.  For  purposes  of  this  section,  beneficial 
ownership  is  determined  in  accordance  with 
Rule  13d-3  (§240.13d-3  of  this  chapter) 
under  the  Exchange  Act.  Identify  the  shares 
that  the  person  has  a  right  to  acquire. 

2.  The  information  required  by  this  section 
may  be  based  on  the  number  of  outstanding 
securities  disclosed  in  the  subject  company's 
most  recently  available  filing  with  the 
Commission,  unless  the  filing  person  has 
more  current  information. 

3.  The  information  required  by  this  section 
with  respect  to  officers,  directors  and 
associates  of  the  subject  company  must  be 
given  to  the  extent  known  after  making 
reasonable  inquiry. 

(b)  Securities  transactions.  Describe 
any  transaction  in  the  subject  securities 
during  the  past  60  days.  The  description 
of  transactions  required  must  include, 
but  not  necessarily  be  limited  to: 

(1)  The  identity  of  the  persons 
specified  in  the  Instruction  to  this 
section  who  effected  the  transaction; 

(2)  The  date  of  the  transaction; 

(3)  The  amount  of  securities  involved; 

(4)  The  price  per  share;  and 

(5)  Where  ana  how  the  transaction 
was  effected. 

Instructions  to  Item  1 008(b) 
1,  Provide  the  required  transaction 
information  for  the  following  persons: 

(a)  The  filing  person  (for  all  schedules); 

(b)  Any  person  named  in  Instruction  C  of 
the  schedule  and  any  associate  or  majority- 
owned  subsidiary  of  the  issuer  or  fding 
person  (for  all  schedules  except  Schedule 
14D-9  (§  240.14d-101  of  this  chapter)); 

(cl  Any  executive  officer,  director,  affiliate 
or  subsidiary  of  the  filing  person  (for 
Schedule  14D-9  (§  240.14d-101  of  this 
chapter); 

(d)  The  issuer  and  any  executive  officer  or 
director  of  any  subsidiary  of  the  issuer  or 
filing  person  (for  an  issuer  tender  offer  on 
Schedule  TO  (§  240.14d-100  of  this 
chapter));  and 


(e)  The  issuer  and  any  pension,  profit- 
sharing  or  similar  plan  of  the  issuer  or 
affiliate  filing  the  schedule  (for  a  going- 
private  transaction  on  Schedule  13E— 3 
(§  240.13e-100  of  this  chapter)). 

2.  Provide  the  information  required  by  this 
Item  if  it  is  available  to  the  filing  person  at 
the  time  the  statement  is  initially  filed  with 
the  Commission.  If  the  information  is  not 
initiallv  available,  it  must  be  obtained  and 
filed  with  the  Commission  promptly,  but  in 
no  event  later  than  three  business  days  after 
the  date  of  the  initial  filing,  and  if  material, 
disclosed  in  a  manner  reasonably  designed  to 
inform  security  holders.  The  procedure 
specified  by  this  instruction  is  provided  to 
maintain  the  confidentiality  of  information  in 
order  to  avoid  possible  misuse  of  inside 
information. 

§  229.1 009    (Item  1 009)  Persons/assets, 
retained,  employed,  compensated  or  used. 

(a)  Solicitations  or  recommendations. 
Identify  all  persons  and  classes  of 
persons  that  are  directly  or  indirectly 
employed,  retained,  or  to  be 
compensated  to  make  solicitations  or 
recommendations  in  connection  with 
the  transaction.  Provide  a  summary  of 
all  material  terms  of  employment, 
retainer  or  other  arrangement  for 
compensation. 

(h)  Employees  and  corporate  assets. 
Identifv  any  officer,  class  of  employees 
or  corporate  assets  of  the  subject 
company  that  has  been  or  will  be 
emploved  or  used  by  the  filing  person 
in  connection  with  the  transaction. 
Describe  the  purpose  for  their 
employment  or  use. 

Instruction  to  Item  W09(bl: 

Provide  all  information  required  by  this 
Item  except  for  the  information  required  by 
paragraph  |al  of  this  section  and  Item  10U7 
of  Regulation  M-A  (§  229.1007). 

§229.1010    (Item  1010)  Financial 
statements. 

(a)  Financial  information.  Furnish  the 
following  financial  information: 

(1)  Audited  financial  statements  for 
the  two  fiscal  years  required  to  be  filed 
with  the  company's  most  recent  annual 
report  under  sections  13  and  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m:  15 
U.S.C.  78o); 

(2)  Unaudited  balance  sheets, 
comparative  year-to-date  income 
statements  and  related  earnings  per 
share  data,  statements  of  cash  flows,  and 
comprehensive  income  required  to  be 
included  in  the  company's  most  recent 
quarterly  report  filed  under  the 
Exchange  Act; 

(3)  Ratio  of  earnings  to  fixed  charges, 
computed  in  a  manner  consistent  with 
Item  503(d)  of  Regulation  S-K 

(§  229.503(d)).  for  the  two  most  recent 
fiscal  years  and  the  interim  periods 
provided  under  paragraph  (a)(2)  of  this 
section;  and 
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(4)  Book  value  per  share  as  of  the  date 
of  the  most  recent  balance  sheet 
presented. 

(b)  Pro  forma  information.  If  material, 
furnish  pro  forma  information 
disclosing  the  effect  of  the  transaction 
on: 

(1)  The  company's  balance  sheet  as  of 
the  date  of  the  most  recent  balance  sheet 
presented  under  paragraph  (a)  of  this 
section; 

(2)  The  company's  statement  of 
income,  earnings  per  share,  and  ratio  of 
earnings  to  fixed  charges  for  the  most 
recent  fiscal  year  and  the  latest  interim 
period  provided  under  paragraph  (a)(2) 
of  this  section;  and 

(3)  The  company's  book  value  per 
share  as  of  the  date  of  the  most  recent 
balance  sheet  presented  under 
paragraph  (a)  of  this  section. 

(c)  Summan'  information.  Furnish  a 
fair  and  adequate  summarv  of  the 
information  specified  in  paragraphs  (a) 
and  (b)  of  this  section  for  the  same 
periods  specified.  A  fair  and  adequate 
summary  includes: 

(1)  The  summarized  financial 
information  specified  in  §  210.1- 
02(bb)(l)  of  this  chapter: 

(2)  Income  per  common  share  from 
continuing  operations  (basic  and 
diluted,  if  applicable): 

(3)  Net  income  per  common  share 
(basic  and  diluted,  if  applicable); 

(4)  Ratio  of  earnings  to  fixed  charges, 
computed  in  a  manner  consistent  with 
Item  503(d)  of  Regulation  S-K 

(§  229.503(d)); 

(5)  Book  value  per  share  as  of  the  date 
of  the  most  recent  balance  sheet:  and 

(6)  If  material,  pro  forma  data  for  the 
summarized  financial  information 
specified  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section  disclosing  the  effect 
of  the  transaction. 

§229.1011     (Item  1011)  Additional 
information. 

(a)  Agreements,  regulatory 
requirements  and  legal  proceedings.  If 
material  to  a  security  holder's  decision 
whether  to  sell,  tender  or  hold  the 
securities  sought  in  the  tender  offer, 
furnish  the  following  information: 

(1)  Anv  present  or  proposed  material 
agreement,  arrangement,  understanding 
or  relationship  between  the  offeror  or 
any  of  its  executive  officers,  directors, 
controlling  persons  or  subsidiaries  and 
the  subject  company  or  any  of  its 
executive  officers,  directors,  controlling 
persons  or  subsidiaries  (other  than  any 
agreement,  arrangement  or 
understanding  disclosed  under  any 
other  sections  of  Regulation  M-A 
(§§  229.1000  through  229.1016)); 

Instruction  to  parngruph  I  a  111  I: 
In  an  issuer  tender  offer  disclose  any 
material  agreement,  arrangement. 


understanding  or  relationship  between  the 
offeror  and  any  of  its  executive  officers, 
directors,  controlling  persons  or  subsidiaries. 

(2)  To  the  extent  known  by  the  offeror 
after  reasonable  investigation,  the 
applicable  regulatory  requirements 
which  must  be  complied  with  or 
approvals  which  must  be  obtained  in 
connection  with  the  tender  offer: 

(3)  The  applicability  of  any  anti-trust 
laws; 

(4)  The  applicability  of  margin 
requirements  under  section  7  of  the  Act 
(15  U.S.C.  78g)  and  the  applicable 
regulations;  and 

(5)  Any  material  pending  legal 
proceedings  relating  to  the  tender  offer, 
including  the  rrame  and  location  of  the 
court  or  agency  in  which  the 
proceedings  are  pending,  the  date 
instituted,  the  principal  parties,  and  a 
brief  summarv  of  the  proceedings  and 
the  relief  sought. 

Instruction  to  Item  T01J(a)(5): 

A  copy  of  any  document  relating  to  a  major 
development  (such  as  pleadings,  an  answer, 
complaint,  temporary  restraining  order, 
injunction,  opinion,  judgment  or  order)  in  a 
material  pending  legal  proceeding  must  be 
furnished  promptly  to  the  Commission  staff 
on  a  supplemental  basis. 

(b)  Other  material  information. 
Furnish  such  additional  material 
information,  if  any.  as  mav  be  necessary 
to  make  the  required  statements,  in  light 
of  the  circumstances  under  which  they 
are  made,  not  materially  misleading. 

§229.1012    (Item  1012)  The  solicitation  or 
recommendation. 

(di  Suln  itution  or  recommendation. 
State  the  nature  of  the  solicitation  or  the 
recommendation.  If  this  statement 
relates  to  a  recommendation,  state 
whether  the  filing  person  is  advising 
holders  of  the  subject  securities  to 
accept  or  reject  the  tender  offer  or  to 
take  other  action  with  respect  to  the 
tender  offer  and.  if  so.  describe  the  other 
action  recommended.  If  the  filing 
person  is  the  subject  company  and  is 
not  making  a  recommendation,  state 
whether  the  subject  companv  is 
expressing  no  opinion  and  is  remaining 
neutral  toward  the  tender  offer  or  is 
unable  to  take  a  position  with  respect  to 
the  tender  offer. 

(b)  Reasons.  State  the  reasons  for  the 
position  (including  the  inability  to  take 
a  position)  stated  in  paragraph  (a)  of  this 
section.  Conclusor\-  statements  such  as 
"The  tender  offer  is  in  the  best  interests 
of  shareholders"  are  not  considered 
sufficient  disclosure. 

(c)  Intent  to  tender.  To  the  extent 
known  by  the  filing  person  after  making 
reasonable  inquiry,  state  whether  the 
filing  person  or  any  executive  officer, 
director,  affiliate  or  subsidiarv  of  the 


filing  person  currently  intends  to 
tender,  sell  or  hold  the  subject  securities 
that  are  held  of  record  or  beneficially 
owned  by  that  person. 

(d)  Intent  to  tender  or  vote  in  a  going- 
private  transaction.  To  the  extent 
known  by  the  filing  person  after  making 
reasonable  inquir\'.  state  whether  or  not 
any  executive  officer,  director  or 
affiliate  of  the  issuer  (or  any  person 
specified  in  Instruction  C  to  the 
schedule)  currently  intends  to  tender  or 
sell  subject  securities  owTied  or  held  by 
that  person  and/or  how  each  person 
currently  intends  to  vote  subject 
securities,  including  any  securities  the 
person  has  proxy  authority  for.  State  the 
reasons  for  the  intended  action, 

Instruction  to  Item  1012(d): 

Provide  the  information  required  by  this 
section  if  it  is  available  to  the  filing  person 
at  the  time  the  statement  is  initially  filed 
with  the  Commission.  If  the  information  is 
not  available,  it  must  be  filed  with  the 
Commission  promptly,  but  in  no  event  later 
than  three  business  days  after  the  date  of  the 
initial  filing,  and  if  material,  disclosed  in  a 
manner  reasonably  designed  to  inform 
security  holders. 

(e)  Recommendations  of  others.  To 
the  extent  known  by  the  filing  person 
after  making  reasonable  inquiry,  state 
whether  or  not  any  person  specified  in 
paragraph  (d)  of  this  section  has  made 
a  recommendation  either  in  support  of 
or  opposed  to  the  transaction  and  the 
reasons  for  the  recommendation. 

§229.1013     (Item  1013)  Purposes. 
alternatives,  reasons  and  effects  in  a  gomg- 
private  transaction 

(a)  Purposes.  State  the  purposes  tor 
the  Rule  13e-3  transaction. 

(b)  Alternatives.  If  the  subject 
company  or  affiliate  considered 
alternative  means  to  accomplish  the 
stated  purposes,  briefly  describe  the 
alternatives  and  state  the  reasons  for 
their  rejection. 

(c)  Reasons.  State  the  reasons  for  the 
structure  of  the  Rule  13e-3  transaction 
and  for  undertaking  the  transaction  at 
this  time. 

(d)  Effects.  Describe  the  effects  of  the 
Rule  1 3e-3  transaction  on  the  subject 
companv.  its  affiliates  and  unaffiliated 
secirrity  holders,  including  the  federal 
tax  consequences  of  the  transaction. 

Instructions  to  Item  1013: 

1.  Conclusory  statements  will  not  be 
considered  sufficient  disclosure  in  response 
to  this  section. 

2.  The  description  required  by  paragraph 
(d)  of  this  section  must  include  a  reasonably 
detailed  discussion  of  both  the  benefits  and 
detriments  of  the  Rule  13e-3  transaction  to 
the  subject  company,  its  affiliates  and 
unaffiliated  .security  holders.  The  benefits 
and  detriments  of  the  Rule  13e-3  transaction 
must  be  quantified  to  the  extent  practicable. 
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3.  !t  this  -tatt'inent  is  filed  by  an  affiliate 
of  the  siii)|i(  t  I  lunpany.  the  description 
required  by  paragraph  (d)  of  this  section  must 
include,  but  not  be  limited  to,  the  effect  of 
the  Rule  13e-3  transaction  on  the  affiliate's 
interest  in  the  net  book  value  and  net 
earnings  of  the  subject  company  in  terms  of 
both  dollar  amounts  and  percentages. 

§229.1014    (Item  1014)  Fairness  of  the 
going-private  transaction. 

(a)  Fairness.  State  whether  the  subject 
company  or  affiliate  filing  the  statement 
reasonably  believes  that  the  Rule  13e-3 
transaction  is  fair  or  unfair  to 
unaffiliated  security  holders.  If  any 
director  dissented  to  or  abstained  from 
voting  on  the  Rule  13e-3  transaction, 
identify  the  director,  and  indicate,  if 
known,  after  making  reasonable  inquiry, 
the  reasons  for  the  dissent  or  abstention. 

(b)  Factors  considered  in  determining 
fairness.  Discuss  in  reasonable  detail  the 
material  factors  upon  which  the  belief 
stated  in  paragraph  (a)  of  this  section  is 
based  and.  to  the  extent  practicable,  the 
weight  assigned  to  each  factor.  The 
discussion  must  uicludc  an  analysis  of 
the  extent,  if  any,  to  which  the  filing 
person's  beliefs  are  based  on  the  factors 
described  in  Instruction  2  of  this 
secticm,  paragraphs  (c).  (d)  and  (e)  of 
this  section  and  Item  1015  of  Regulation 
M-A  (§229.1015). 

(c)  Approval  of  security  holders.  State 
whether  or  not  the  transaction  is 
structured  so  that  approval  of  at  least  a 
majority  of  unaffiliated  security  holders 
is  required, 

(d)  I  'naffiliuted  representative.  State 
whether  or  not  a  majority  of  directors 
who  are  not  employees  of  the  subject 
company  has  retained  an  unaffiliated 
representative  to  act  solely  on  behalf  of 
unaffiliated  security  holders  for 
purposes  of  negotiating  the  terms  of  the 
Rule  13e-3  transaction  and/or  preparing 
a  report  concerning  the  fairness  of  the 
transaction 

(e)  Approval  of  directors.  State 
whether  or  not  the  Rule  13e-3 
transaction  was  approved  bv  a  majority 
of  the  directors  of  the  subject  company 
who  are  not  employees  of  the  subject 
company. 

(f)  Other  offers.  If  any  offer  of  the  type 
described  in  paragraph  (viii)  of 
Instruction  2  to  this  section  has  been 
received,  describe  the  offer  and  state  the 
reasons  for  its  rejection. 

Instructions  to  Item  1014: 

1.  A  statement  that  the  issuer  or  affiliate 
has  no  reasonable  belief  as  to  the  fairness  of 
the  Rule  13e-3  transaction  to  unaffiliated 
security  holders  will  not  be  considered 
sufficient  disclosure  in  response  to  paragraph 
(h1  of  this  section. 

2  Tht'  factors  that  are  important  in 
dftHrrrining  the  fairness  of  a  transaction  to 
unaffiliated  security  holders  and  the  weight. 


if  any,  that  should  be  given  to  them  in  a 
particular  context  will  vary.  Normally  such 
factors  will  include,  among  others,  those 
referred  to  in  paragraphs  (c),  (d)  and  (e)  of 
this  section  and  whether  the  consideration 
offered  to  unaffiliated  security  holders 
constitutes  fair  value  in  relation  to: 

(i)  Current  market  prices; 

(ii)  Historical  market  prices: 

(iii)  Net  book  value: 

(iv)  Going  concern  value; 

(v)  Liquidation  value; 

(vi)  Purchase  prices  paid  in  previous 
purchases  disclosed  in  response  to  Item 
1002(f)  ofRegulation  M-A  (§229. 1002(f)); 

(vii)  Any  report,  opinion,  or  appraisal 
described  in  Item  1015  ofRegulation  M-A 
(§229.1015);  and 

(viii)  Firm  offers  of  which  the  subject 
company  or  affiliate  is  aware  made  by  any 
unaffiliated  person,  other  than  the  filing 
persons,  during  the  past  two  years  for: 

(A)  The  merger  or  consolidation  of  the 
subject  company  with  or  into  another 
company,  or  Wee  verso; 

(B)  The  sale  or  other  transfer  of  all  or  any 
substantial  part  of  the  assets  of  the  subject 
company;  or 

(C)  A  purchase  of  the  subject  company's 
securities  that  would  enable  the  holder  to 
exercise  control  of  the  subject  company. 

3.  Conclusory  statements,  such  as  'The 
Rule  13e-3  transaction  is  fair  to  unaffiliated 
security  holders  in  relation  to  net  book  value. 
going  concern  value  and  future  prospects  of 
the  issuer"  will  not  be  considered  sufficient  * 
disclosure  in  response  to  paragraph  (b)  of  this 
section. 

§229.1015    (Item  1015)  Reports,  opinions, 
appraisals  and  negotiations. 

(d)  Rf^port.  opinion  or  appraisal.  State 
whether  or  not  the  subject  companv  or 
affiliate  has  received  any  report,  opinion 
(other  than  an  opinion  of  counsel)  or 
appraisal  from  an  outside  party  that  is 
materially  related  to  the  Rule  i3e-3 
transaction,  including,  but  not  limited 
to:  Any  report,  opinion  or  appraisal 
relating  to  the  consideration  or  the 
fairness  of  the  consideration  to  be 
offered  to  security  holders  or  the 
fairness  of  the  transaction  to  the  issuer 
or  affiliate  or  to  security  holders  who 
are  not  affiliates. 

(b)  Preparer  and  summary  of  the 
report,  opinion  or  appraisal.  For  each 
report,  opinion  or  appraisal  described  in 
response  to  paragraph  (a)  of  this  section 
or  any  negotiation  or  report  described  in 
response  to  Item  1014(d)  ofRegulation 
M-A  (§  229.1014)  or  Item  14(b)(6)  of 
Schedule  14A  (§240.14a-101  of  this 
chapter)  concerning  the  terms  of  the 
transaction: 

(1)  Identify  the  outside  party  and/or 
unaffiliated  representative; 

(2)  Briefly  describe  the  qualifications 
of  the  outside  party  and/or  unaffiliated 
representative; 

(3)  Describe  the  method  of  selection  of 
the  outside  party  and/or  unaffiliated 
representative; 


(4)  Describe  any  material  relationship 
that  existed  during  the  past  two  years  or 
is  mutually  understood  to  be 
contemplated  and  any  compensation 
received  or  to  be  received  as  a  result  of 
the  relationship  between: 

(i)  The  outside  party,  its  affiliates, 
and/or  unaffiliated  representative;  and 

(ii)  The  subject  company  or  its 
affiliates; 

(5)  If  the  report,  opinion  or  appraisal 
relates  to  the  fairness  of  the 
consideration,  state  whether  the  subject 
company  or  affiliate  determined  the 
amount  of  consideration  to  be  paid  or 
whether  the  outside  party  recommended 
the  amount  of  consideration  to  be  paid; 
and 

(6)  Furnish  a  summary  concerning  the 
negotiation,  report,  opinion  or  appraisal. 
The  summary  must  include,  hut  need 
not  be  limited  to,  the  procedures 
followed:  the  findings  and 
recommendations:  the  bases  for  and 
methods  of  arriving  at  such  findings  and 
recommendations;  instructions  received 
from  the  subject  company  or  affiliate; 
and  any  limitation  imposed  bv  the 
subject  company  or  affiliate  on  the 
scope  of  the  investigation. 

Instruction  to  Item  Wl'>lbJ: 

The  information  r:ailed  for  bv  paragraphs 
(b)(1).  (2)  and  {3]  of  this  sertion  must  be 
given  with  respect  to  the  firm  that  provides 
the  report,  opinion  or  appraisal  rather  than 
the  employees  of  the  firm  that  prepared  the 
report. 

(c)  Availability  of  documents.  Furnish 
a  statement  to  the  effect  that  the  report, 
opinion  or  appraisal  will  he  made 
available  for  inspection  and  copying  at 
the  principal  executive  offices  of  the 
subject  company  or  affiliate  during  its 
regular  business  hours  by  any  interested 
equity  security  holder  of  the  subject 
company  or  representative  who  has 
been  so  designated  in  writing.  This 
statement  also  may  provide  that  a  copy 
of  the  report,  opinion  or  appraisal  will 
be  transmitted  by  the  subject  company 
or  affiliate  to  any  interested  equity 
security  holder  of  the  subject  companv 
or  representative  who  has  been  so 
designated  in  writing  upon  written 
request  and  at  the  expense  of  the 
requesting  security  holder. 

§229.1016    (Item  1016)  Exhibits. 

File  as  an  exhibit  to  the  schedule: 

(a)  Any  disclosure  materials  furnished 

to  security  holders  by  or  on  behalf  of  the 

filing  person,  including: 

(1)  Tender  offer  materials  (including 
transmittal  letter); 

(2)  Solicitation  or  recommendation 
(including  those  referred  to  in  Item  1012 
of  Regulation  M-A  (§  229.1012)); 

(3)  Going-private  disclosure 
document; 
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(4)  Prospectus  used  in  connection 

with  an  exchange  offer  whpre  securities 
are  registered  under  the  Securities  Act 
of  1933; and 

(5)  Any  other  disclosure  materials; 
(bj  Any  loan  agreement  referred  to  in 

response  to  Item  1007(d)  of  Regulation 
M-A(§  229.1007(d)); 

Instruction  to  Item  Wl6(b): 

If  the  filing  relates  to  a  third-party  tender 
offer  and  a  request  is  made  under  Item 
1007(d]  of  Regulation  M-,^  (^  229.1007(d)), 
the  identity  of  the  bank  providing  financing 
mav  be  omitted  from  the  loan  agreement  filed 
as  an  exhibit. 

(c)  Any  report,  opinion  or  appraisal 
referred  to  in  response  to  Item  1014(d) 


or  Item  1015  of  Regulation  M-A 
(§  229.1014(d)  nr  ^  J.!M  1015): 

(d)  Any  docurnt  ni  sftting  forth  the 
terms  of  any  agreement,  arrangement, 
understanding  or  relationship  referred 
to  in  response  to  Item  1005(e)  or  Item 
1011(a)(1)  of  Regulation  M-A 

(§  229.1005(e)  or  §  229,10n(a)(l)); 

(e)  Any  agreement,  arrangement  or 
understanding  referred  to  in  response  to 
§  229.1005(d).  or  the  pertinent  portions 
of  anv  prow  statement,  report  nr  other 
communication  containing  the 
disclosure  required  bv  Item  1005(d)  of 
Regulation  M-A  (§  229.1005(d)); 

(f)  A  detailed  statement  describing 
security  holders'  appraisal  rights  and 
the  procedures  for  exercising  those 


appraisal  rights  referred  to  in  response 
to  Item  1004(d)  of  Regulation  M-A 
(§  229.1004(d)); 

(g)  Any  written  instruction,  form  or 
other  material  that  is  furnished  to 
persons  making  an  oral  solicitation  or 
recommendation  by  or  on  behalf  of  the 
filing  person  for  their  use  directly  or 
indirectly  in  connection  with  the 
transaction;  and 

(h)  Any  written  opinion  prepared  by 
legal  counsel  at  the  filing  person's 
request  and  communicated  to  the  filing 
person  pertaining  to  the  tax 
consequences  of  the  transaction. 
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PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

6.  The  authority  citation  for  part  230 
is  revised  to  read  in  part  as  follows; 

Authority:  15  U.S.C.  77b,  77f,  77g.  77h.  77i. 
77r,  77s.  77sss,  77z-3,  78c.  78d,  78J,  78m. 
78n,  780,  78w,  78/y(d),  79t.  80a-8.  80a-24. 
80a-28.  80a-29.  80a- .30.  and  80a-37,  unless 

otherwise  noted, 
***** 

7.  By  revising  §  230.135  to  read  as 
follows; 

§  230.1 35    Notice  of  proposed  registered 
offerings. 

(a)  When  notice  is  not  an  offer.  For 
purposes  of  section  5  of  the  Act  ( 1 5 
U.S.C.  77e)  only,  an  issuer  or  a  selling 
security  holder  (and  any  person  acting 
on  behalf  of  either  of  them)  that 
publishes  through  any  medium  a  notice 
of  a  propo.sed  offering  to  be  registered 
under  the  Act  will  not  be  deemed  to 
offer  its  securities  for  sale  through  that 
notice  if: 

(1)  Legend.  The  notice  includes  a 
statement  to  the  effect  that  it  does  not 
constitute  an  offer  of  any  securities  for 
sale:  and 

(2)  Limited  notice  content.  The  notice 
otherwise  includes  no  more  than  the 
following  information: 

(i)  The  name  of  the  issuer; 
(ii)  The  title,  amount  and  basic  terms 
of  the  securities  offered; 


(iii)  The  amount  of  the  offering,  if  any, 
to  be  made  by  selling  security  holders; 

(iv)  The  anticipated  timing  of  the 
offering; 

(v)  A  brief  statement  of  the  manner 
and  the  purpose  of  the  offering,  without 
naming  the  underwriters: 

(vi)  Whether  the  issuer  is  directing  its 
offering  to  only  a  particular  class  of 
purchasers; 

(vii)  Any  statements  or  legends 
required  by  the  laws  of  any  state  or 
foreign  country  or  administrative 
authority:  and 

(viii)  In  the  following  offerings,  the 
notice  may  contain  additional 
information,  as  follows: 

(A]  Rights  offering.  In  a  rights  offering 
to  existing  security  holders: 

(3)  The  class  of  security  holders 
eligible  to  subscribe; 

(2)  The  subscription  ratio  and 
expected  subscription  price: 

(J)  The  proposed  record  date; 

[4]  The  anticipated  issuance  date  of 
the  rights;  and 

(5)  The  subscription  period  or 
expiration  date  of  the  rights  (iffenng. 

(B)  Offering  to  employees  In  an 
offering  to  emplovees  of  the  issuer  or  an 
affiliated  companv: 

[1]  The  name  of  the  employer; 
[2]  The  class  of  employees  being 
offered  the  securities: 

{,?)  The  offering  price;  and 

(4)  The  duration  nf  the  offering 
period. 

(Q  Exchange  offer  In  an  exchange 
offer: 


(1)  The  basic  terms  of  the  exchange 
offer; 

(2)  The  name  of  the  subject  company; 

(3)  The  subject  class  of  securities 
sought  in  the  exchange  offer. 

(D)  Rule  145(a)  offering.  In  a 
§  230.145(a)  offering: 

[1)  The  name  of  the  person  whose 
assets  are  to  be  sold  in  exchange  for  the 
securities  to  be  offered; 

(2)  The  names  of  any  other  parties  to 
the  transaction; 

[3'  A  brief  description  of  the  business 
of  the  parties  to  the  transaction; 

(4)  The  date,  time  and  place  of  the 
meeting  of  security  holders  to  vote  on  or 
consent  to  the  transaction;  and 

(5)  A  brief  description  of  the 
transaction  and  the  basic  terms  of  the 
transaction. 

(b)  Corrections  of  misstatements  about 
the  offering.  A  person  that  publishes  a 
notice  in  reliance  on  this  section  may 
issue  a  notice  that  contains  no  more 
information  than  is  necessary  to  correct 
inaccuracies  published  about  the 
proposed  offering. 

Note  to  §230.135:  Communications  under 
this  section  relating  to  business  combination 
transactions  must  be  filed  as  required  by 
§  230.425(b). 

8.  By  amending  §230.145  by  revising 
paragraph  (b)  to  read  as  follows: 
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§230.145     Reclassification  of  securities, 
mergers,  consolidations  and  acquisitions  of 
assets. 

»        *         «        *        * 

[h]  Communications  before  a 
Registration  Statement  is  filed. 
Communications  made  in  connection 
with  or  relating  to  a  transaction 
described  in  paragraph  ta)  of  this 
section  that  will  be  registered  under  the 
Act  mav  be  made  under  §230.135, 
§230.165  or  §230.166. 
•         »         *         *         • 

9.  By  adding  §  230.162  to  read  as 
follows: 

§  230.162    Submission  of  tenders  in 
registered  exchange  offers. 

(a)  Notwithstanding  section  5(a)  of  the 
Act  (15  L'.S.C.  77e(a)).  offerors  may 
solicit  tenders  of  securities  in  an 
exchange  offer  subject  to  §  240.13e-4(e) 
or  §  240.14d-4(b)  of  this  chapter  before 

a  registration  statement  is  effective  as  to 
the  security  offered,  so  long  as  no 
securities  are  purchased  until  the 
registration  statement  is  effective  and 
the  tender  offer  has  expired  in 
accordance  with  the  tender  offer  rules. 

(b)  Notwithstanding  section  5(b)(2)  of 
the  Act  (15  U.S.C.  77e(b)(2}).  a 
prospectus  that  meets  the  requirements 
of  section  10(a)  of  the  Act  (15  U.S.C. 
77j(a))  need  not  be  delivered  to  security 
holders  in  an  exchange  offer  subject  to 
§240.13e--i(e)or§240.14d-4(b)ofthis 
chapter,  so  long  as  a  preliminary 
prospectus,  prospectus  supplements 
and  revised  prospectuses  are  delivered 
to  security  holders  in  accordance  with 

§  240,13e-l(e)(2)  or  §  240.14d^(b)  of 
this  chapter,  as  applicable 

10.  By  adding  §230.165  to  read  as 
follows 

§230.165    Offers  made  in  connection  with 
a  business  combination  transaction. 

Preliminary  Note:  This  section  is  available 
only  to  commiinK.ations  relating  to  business 
combinations  The  exemption  does  not  apply 
to  communications  that  may  be  in  technical 
compliance  with  this  section,  but  have  the 
primary  purpose  or  effect  of  conditioning  the 
market  for  another  transaction,  such  as  a 
capital-raising  or  resale  transaction. 

(a)  Communications  before  a 
registration  statement  is  filed. 
Notwithstanding  section  5(c)  of  the  Act 
(15  U.S.C.  77e(c)),  the  offeror  of 
securities  in  a  business  combination 
transaction  to  be  registered  under  the 
Act  may  make  an  offer  to  sell  or  solicit 
an  offer  to  buy  those  securities  from  and 
including  the  first  public  announcement 
until  the  filing  of  a  registration 
statement  related  to  thp  transaction,  so 
long  as  any  written  communication 
(other  than  non-public  communications 
among  participants)  made  in  connection 


with  or  relating  to  the  transaction  (i.e., 
prospectus)  is  filed  in  accordance  with 
§  230.425  and  the  conditions  in 
paragraph  (c)  of  this  section  are 
satisfled. 

(b)  Communications  after  a 
registration  statement  is  filed. 
Notwithstanding  section  5(b)(1)  of  the 
Act  (15  U.S.C.  77e{b)(l)),  any  written 
communication  (other  than  non-public 
communications  among  participants) 
made  in  connecti(jn  with  or  relating  to 

a  business  combination  transaction  (i.e.. 
prospectus)  after  the  filing  of  a 
registration  statement  related  to  the 
transaction  need  not  satisfy  the 
requirements  of  section  10  (15  U.S.C. 
77j)  of  the  Act,  so  long  as  the  prospectus 
is  filed  in  accordance  with  §  230.424  or 
§  230.425  and  the  conditions  in 
paragraph  (c)  of  this  section  are 
satisfied. 

(c)  Conditions.  To  rely  on  paragraphs 
(a)  and  (b)  of  this  section: 

(1)  Each  prospectus  must  contain  a 
prominent  legend  that  urges  investors  to 
read  the  relevant  documents  filed  or  to 
be  filed  with  the  Commission  because 
they  contain  important  information.  The 
legend  also  must  explain  to  investors 
that  they  can  get  the  documents  for  free 
at  the  Commission's  web  site  and 
describe  which  documents  are  available 
free  from  the  offeror;  and 

(2)  In  an  exchange  offer,  the  offer 
must  be  made  in  accordance  with  the 
applicable  tender  offer  rules 

(§§  240.14d-l  through  240.14e-8  of  this 
chapter);  and,  in  a  transaction  involving 
the  vote  of  security  holders,  the  offer 
must  be  made  in  accordance  with  the 
applicable  proxy  or  information 
statement  rules  (§§240.14a-l  through 
240.14a-101  and  §§240.14c-l  through 
240.14C-101  of  this  chapter). 

(d)  Applicability.  This  section  is 
applicable  not  only  to  the  offeror  of 
securities  in  a  business  combination 
transaction,  but  also  to  anv  other 
participant  that  may  need  to  rely  on  and 
complies  with  this  section  in 
communicating  about  the  transaction. 

(e)  Failure  to  file  or  delay  m  filing.  An 
immaterial  or  unintentional  failure  to 
file  or  delay  in  filing  a  prospectus 
described  in  this  section  will  not  result 
in  a  violation  of  section  5(b)(1)  or  (c)  of 
the  Act  (15  U.S.C.  77e(b)(l)  and  (c)).  so 
long  as: 

(1)  A  good  faith  and  reasonable  effort 
was  made  to  comply  with  the  filing 
requirement;  and 

(2)  The  prospectus  is  filed  as  soon  as 
practicable  after  discovery  of  the  failure 
to  file. 

(f)  Definitions. 

(1)  A  business  combination 
transaction  means  any  transaction 


specified  in  §  230.145(a)  or  exchange 
offer; 

(2)  A  participant  is  any  person  or 
entity  that  is  a  party  to  the  business 
combination  transaction  and  any 
persons  authorized  to  act  on  their 
behalf  and 

(3)  Public  announcement  is  any  oral 
or  written  communication  by  a 
participant  that  is  reasonably  designed 
to.  or  has  the  effect  of.  informing  the 
public  or  security  holders  in  general 
about  the  business  combination 
transaction. 

11.  By  adding  §230.166  to  read  as 
follows: 

§  230.166  Exemption  from  section  5(c)  for 
certain  communications  in  connection  with 
business  combination  transactions. 

Preliminary  Note:  This  section  is  available 

only  to  communications  relating  to  business 
combinations.  The  exemption  does  not  apply 
to  communications  that  may  be  in  technical 
compliance  with  this  section,  but  have  the 
primary  purpose  or  effect  of  conditioning  the 
market  for  another  transaction,  such  as  a 
capital-raising  or  resale  transaction. 

(a)  Communications.  In  a  registered 
offering  involving  a  business 
combination  transaction,  any 
communication  made  in  connection 
with  or  relating  to  the  transaction  before 
the  first  public  announcement  of  the 
offering  will  not  constitute  an  offer  to 
sell  or  a  solicitation  of  an  offer  to  buy 
the  securities  offered  for  purposes  of 
section  5(c)  of  the  Act  (15  U.S.C.  77e(c)), 
so  long  as  the  participants  take  all 
reasonable  steps  within  their  control  to 
prevent  farther  distribution  oi 
publication  of  the  communication  until 
either  the  first  public  announcement  is 
made  or  the  registration  statement 
related  to  the  transaction  is  filed. 

(b)  Definitions.  The  terms  business 
combination  transaction,  participant 
and  public  announcement  have  the 
same  meaning  as  set  forth  in 

§230. 165(f). 

12.  By  adding  §  230.425  to  read  as 
follows: 

§  230.425    Filing  of  certain  prospectuses 
and  communications  under  §230.135  in 
connection  with  business  combination 
transactions. 

(a)  All  written  communications  made 
in  reliance  on  §  230.165  are 
prospectuses  that  must  be  filed  with  the 
Commission  under  this  section  on  the 
date  of  first  use. 

(b)  All  written  communications  that 
contain  no  more  information  than  that 
specified  in  §  230.135  must  be  filed  with 
the  Commission  on  or  before  the  date  of 
first  use  except  as  provided  in 
paragraph  (d)(1)  of  this  section.  A 
communication  limited  to  the 
information  specified  in  §  230.135  will 


Federal  Register/ Vol.  64,  No.  217 /Wednesday,  November  10.   1999/Rule,s  and  Regulations      61451 


not  be  deemed  an  offer  in  accordance 
with  §  230.135  even  though  it  is  filed 
under  this  section. 

(c)  Each  prospectus  or  §  230.135 
communication  filed  under  this  section 
must  identify  the  filer,  the  company  that 
is  the  subject  of  the  offering  and  the 
Commission  file  number  for  the  related 
registration  statement  or.  if  that  file 
number  is  unknown,  the  subject 
companvs  Exchange  Act  or  Investment 
Companv  Act  file  number,  in  the  upper 
right  corner  of  the  cover  page. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  the  following  need  not  be 
filed  under  this  section: 

(1)  Anv  written  communication  that  is 
limited  to  the  information  specified  in 

§  230.135  and  does  not  contain  new  or 
different  information  from  that  which 
was  previously  publicly  disclosed  and 
filed  under  this  section. 

(2)  Anv  research  report  used  in 
reliance  on  ^  230.137,  §230.138  and 
§230.139; 

(3)  Any  confirmation  described  in 
§  240.10b-10  of  this  chapter;  and 

(4)  Any  prospectus  filed  under 
§230.424, 

Notes  to  §230.425:  1.  File  five  copies  of  the 

prospectus  or  §  230.135  communication  if 
paper  filing  is  permitted. 

2.  No  filing  is  required  under  *;  240. 13e- 
4(rj.  §240.14a-12(bj,  ^  240.1 4d-2(b),  or 
§  240. 14d-9(a).  if  the  communication  is  filed 
under  this  section.  Communications  filed 
under  this  section  also  are  deemed  filed 
under  the  other  applicable  sections. 

13.  By  revising  §  230.432  to  read  as 
follows: 

§  230.432    Additional  information  required 
to  be  included  in  prospectuses  relating  to 
tender  offers. 

Notwithstanding  the  provisions  of  any 
form  for  the  registration  of  securities 
under  the  Act.  any  prospectus  relating 
to  securities  to  be  offered  in  connection 
with  a  tender  offer  for.  or  a  request  or 
invitation  for  tenders  of.  securities 
subject  to  either  §240.13e-4  or  section 
14(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78n(d))  must  include 
the  information  required  bv  §  240. 13e- 
4(d)(1)  or§240.14d-6(d)(l')  of  this 
chapter,  as  applicable,  in  all  tender 
offers,  requests  or  invitations  that  are 
published,  sent  or  given  to  security 
holders. 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

14.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  1.5  L'.S.C.  77f.  77g,  77h.  77j, 
77s(a).  77sss(a),  78c(b).  78/,  78m,  78n,  78o(d), 
78w(a),  78//(d),  79t(a),  80a-8,  80a-29,  80a-30 
and  80a-37, 


§232.13     [Amended]  ^ 

15.  By  amending  «;  232.13  in  the  first 
sentence  of  paragraph  (d)  by  removing 
the  phrase    mav  be  'mailed  for  filing 
with  the  Commission'  at  the  same  time" 
and  adding  in  its  place  "must  be  filed 
on  the  same  day'"  and  by  removing  the 
phrase  "on  a  business  day  '  and  adding 
in  its  place  "during  the  official  business 
hours" 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

16  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  13  U.S.C.  77f,  77g,  77h.  77],  77s, 
77Z-2.  77sss,  78c,  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a),  78//(d),  79e,  79f,  79g,  79j,  79l, 
79m,  79n,  79q,  79t,  80a-8,  80a-24,  80a-29, 
80a-30  and  80a-37,  unless  otherwise  noted. 

§  239.25    (Form  S-4  [Amended] 

*  «  *  ♦  * 

17.  By  amending  Form  S-4 
(referenced  in  §  239.25)  by  revising 
paragraph  (b)(7)  of  Item  17  to  read  as 
follows: 

(Note:  Form  S-4  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations.] 

Form  S-4 


Ifeni  17.  Information  With  Respect  to 
Companies  Other  Than  S-3  or  S-2 
Companies. 

*  •  *  *  * 

(b)*   *   ** 

(7)  Financial  statements  that  would  be 
required  in  an  annual  report  sent  to  security 
holders  under  Rules  14a-3(b)(l)  and  (b)(2) ' 
(§240.14b-3  of  this  chapter),  if  an  annual 
report  was  required.  If  the  registrant's 
security  holders  are  not  voting,  the 
transaction  is  not  a  roll-up  transaction  (as 
described  by  Item  901  of  Regulation  S-K 
(§229.901  of  this  chapter)),  and: 

(i)  The  company  being  acquired  is 
significant  to  the  registrant  in  excess  of  the 
20%  level  as  determined  under  §  210.3- 
05(b)(2),  provide  financial  statements  of  the 
company  being  acquired  for  the  latest  fiscal 
year  in  conformity  with  GAAP.  In  addition, 
if  the  company  being  acquired  has  provided 
its  security  holders  with  financial  statements 
prepared  in  conformity  with  GAAP  for  either 
or  both  of  the  two  fiscal  years  before  the 
latest  fiscal  year,  provide  the  financial 
statements  for  those  years;  or 

(ii)  The  company  being  acquired  is 
significant  to  the  registrant  at  or  below  the 
20%  level,  no  financial  information 
(including  pro  forma  and  comparative  per 
share  information)  for  the  company  being 
acquired  need  be  provided. 

Instructions: 

1   The  financial  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
audited  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 


2.  If  the  financial  statements  required  by 
this  paragraph  are  prepared  on  the  basis  of 
a  comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  1 7  of  Form  20-F  (§  249.220f  of  this 
chapter)  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
provide  a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U. S. 
GAAP  financial  statements  from  those 
accepted  in  the  U.S.  when  the  financial 
statements  are  prepared  on  a  basis  other  than 
U.S.  GAAP. 

3.  If  this  Form  is  used  to  register  resales  to 
the  public  by  any  person  who  is  deemed  an 
underwriter  within  the  meaning  of  Rule 
145(c)  (§  230.145(c)  ofthis  chapter)  with 
respect  to  the  securities  being  reoffered,  the 
financi2Ll  statements  must  be  audited  for  the 
fiscal  years  required  to  be  presented  under 
paragraph  (b)(2)  of  Rule  3-05  of  Regulation 
S-X  (17  CFR  210.3-05(b}(2)). 

4.  In  determining  the  significance  of  an 
acquisition  for  purposes  of  this  paragraph, 
apply  the  tests  prescribed  in  Rule  l-02(w) 
(§2lb.l-02(w)  ofthis  chapter). 


§  239.34    (Form  F-4)  [Amended] 
18.  By  amending  Form  ¥-A 
(referenced  in  §  239.34)  by  revising 
paragraph  (b)(5)  of  Item  17,  removing 
the  instruction  at  the  end  of  Item  17  and 
in  its  place  adding  a  new  instruction  to 
paragraphs  (b)(5)  and  (b)(6)  to  read  as 
follows: 

[Note;  Form  F-4  does  not  and  this 
amendment  will  not  appear  in  the  Clode  of 
Federal  Regulations.) 

Forni  F-4 


Item  17.  Information  With  Respect  to 
Foreign  Companies  Other  Than  F-2  or  F-3 
Companies. 

«  *         *         *         * 

(b)»  *   • 

(5)  Financial  statements  that  would  have 
been  required  to  be  included  in  an  annual 
report  on  Form  20-F  (§  249.220f  of  this 
chapter)  had  the  company  being  acquired 
been  required  to  prepare  such  a  report.  If  the 
registrant's  security  holders  are  not  voting, 
the  transaction  is  not  a  roll-up  transaction  (as 
described  by  Item  901  of  Regulation  S-K 
(§  229.901  ofthis  chapter)),  and; 

(i)  The  company  being  acquired  is 
significant  to  the  registrant  in  excess  of  the 
20%  level  as  determined  under  §  210.3- 
05(b)(2),  provide  financial  statements  of  the 
company  being  acquired  for  the  latest  fiscal 
year  in  conformity  with  GAAP.  In  addition, 
if  the  company  being  acquired  has  provided 
its  security  holders  with  financial  statements 
prepared  in  conformity  with  GAAP  for  either 
or  both  of  the  two  fiscal  years  before  the 
latest  fiscal  year,  provide  the  financial 
statements  for  those  years;  or 

(ii)  the  company  being  acquired  is 
significant  to  the  registrant  at  or  below  the 
20%  level,  no  financial  information 
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(including  pro  forma  ami  i.omparalive  per 
share  information)  for  the  company  being 
acquired  need  be  provided. 

Instructions: 

1   The  rinanciai  statements  required  by  this 
paragraph  for  the  latest  fiscal  year  need  be 
dudiled  only  to  the  extent  practicable.  The 
financial  statements  for  the  fiscal  years  before 
the  latest  fiscal  year  need  not  be  audited  if 
they  were  not  previously  audited. 

2.  If  this  Form  is  used  to  register  resales  to 
the  public  by  any  person  who  is  deemed  an 
underwriter  within  the  meaningpf  Rule 
145(c)  (§  2.30.145(c)  of  this  chapter)  with 
respect  to  the  securities  being  reoffered.  the 
tinanc  ial  statements  must  be  audited  for  the 
fiscal  vears  required  to  be  presented  under 
paragraph  (b)(2)  of  Rule  3-05  of  Regulation 
S-X  (17  CFR  210.,3-05(b)(2)). 

3.  In  determining  the  significance  of  an 
acquisition  for  purposes  of  this  paragraph, 
rt[)plv  the  tests  prescribed  in  Rule  l-{)2(w) 
(§  210.1-02(w)  of  this  chapter). 
***** 

Instruction  to  paragraphs  (b)(5)  and 
ihllBj:  If  the  financial  statements 
required  by  paragraphs  (b)(5)  and  (b)(6) 
are  prepared  on  the  basis  of  a 
comprehensive  body  of  accounting 
principles  other  than  U.S.  GAAP, 
provide  a  reconciliation  to  LIS.  GAAP 
in  accordance  with  Item  1  7  of  P'orm  20- 
F  (^  249.220f  of  this  chapter)  unless  a 
reconciliation  is  unavailable  or  not 
obtainable  without  unreasonable  cost  or 
expense.  At  a  minimum,  provide  a 
narrative  description  of  all  material 
variations  in  accounting  principles, 
practices  and  methods  used  in 
preparing  the  non-LI.S.  GAAP  financial 
statements  from  those  accepted  in  the 
US  when  the  financial  statements  are 
prepared  on  a  basis  other  than  U.S. 
GAAP 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

19.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s.  77z-2.  77eee,  77ggg,  77nnn,  77sss,  77ttt. 
78c,  78d.  78f,  78i,  78j.  78J-1,  78k,  78k-l,  78/. 
78m.  7«n,  78o.  78p.  78q,  78s,  78u-5,  78w, 
'8x,  78//(d),  78mm.  7gq,  79t,  80a-20,  80a-23. 
80a-29,  80a-37.  80b-3,  80b-4  and  80b-ll, 
unless  otherwise  noted. 

§240.10t)-13    [Removed  and  reserved] 

20.  Bv  removing  and  reser\  iiig 
S>240.10b-13 

21.  By  revising  §240.13e-l  to  read  as 
follows: 

§  240.1 3e-1     Purchase  of  securities  by  the 
Issuer  during  a  third-party  tender  offer. 

An  issuer  that  has  received  notice  that 
it  IS  the  subject  of  a  tender  offer  made 
under  Section  14(d)(1)  of  the  Act  (15 
U.S.C.  78n].  that  has  commenced  under 


5(240.14d-52  must  not  purchase  anv  of 
its  equity  securities  during  the  tender 
offer  unless  the  issuer  first: 

(a)  Files  a  statement  with  the 
Commission  containing  the  following 
information: 

(1)  The  title  and  number  of  securities 
to  be  purchased; 

(2)  The  names  of  the  persons  or 
classes  of  persons  from  whom  the  issuer 
will  purchase  the  securities: 

(3)  The  name  of  any  exchange,  inter- 
dealer  quotation  system  or  any  other 
market  on  or  through  which  the 
securities  will  be  purchased: 

(4)  The  purpose  of  the  purchase; 

(5)  Whether  the  issuer  will  retire  the 
securities,  hold  the  securities  in  its 
treasury,  or  dispose  of  the  securities.  If 
the  issuer  intends  to  dispose  of  the 
securities,  describe  how  it  intends  to  do 
so;  and 

(6)  The  source  and  amount  of  funds 
or  other  consideration  to  be  used  to 
make  the  purchase.  If  the  issuer  borrows 
any  funds  or  other  consideration  to 
make  the  purchase  or  enters  any 
agreement  for  the  purpose  of  acquiring, 
holding,  or  trading  the  securities, 
describe  the  transaction  and  agreement 
and  identify  the  parties;  and 

(b)  Pays  the  fee  required  by  §  240.0- 
11  when  it  files  the  initial  statement. 

(c)  This  section  does  not  applv  to 
periodic  repurchases  in  connection  with 
an  employee  benefit  plan  or  other 
similar  plan  of  the  issuer  so  long  as  the 
purchases  are  made  in  the  ordinary 
course  and  not  in  response  to  the  tender 
offer. 

Instruction  to  §240.13e-l: 

File  eight  copies  if  paper  filing  is 
permitted. 

22.  By  amending  §  240.13e-3  as 
follows: 

a.  By  revising  paragraphs  (d)  and  (e): 

b.  Revising  the  heading  of  paragraph 
(0; 

c.  Removing  the  reference  "Chapter 
X"  in  paragraph  (g)(5)  and  in  its  place 
add  "Chapter  XI"; 

d.  Removing  the  reference  "section 
174"  in  paragraph  (g)(5)  and  in  its  place 
adding  "section  1125(b)":  and 

e.  Removing  the  reference  "section 
175  of  the  Act"  in  paragraph  (g)(5)  and 
in  its  place  adding  "section  1125(b)  of 
that  Act". 

The  revisions  to  §  240.13e-3  read  as 
follows: 

§240.13e-3    Going  private  transactions  by 
certain  issuers  or  their  affiliates. 

***** 

(d)  Material  required  to  be  filed.  The 
issuer  or  affiliate  engaging  in  a  Rule 
13e-3  transaction  must  file  with  the 
Commission: 


(1)  A  Schedule  13E-3  (§240.13e-100), 
including  all  e.xhibits: 

(2)  An  amendment  to  Schedule  13E- 
3  reporting  promptly  any  material 
changes  in  the  information  set  forth  in 
the  schedule  previously  filed:  and 

(3)  A  final  amendment  to  Schedule 
13E-3  reporting  promptly  the  results  of 

■  the  Rule  13e-3  transaction. 

(e)  Disclosure  of  information  to 
security  holders 

(1)  In  addition  to  disclosing  the 
information  required  by  anv  other 
applicable  rule  or  regulation  under  the 
federal  securities  laws,  the  issuer  or 
affiliate  engaging  in  a  §240.13e-3 
transaction  must  disclose  to  security 
holders  of  the  class  that  is  the  subject  of 
the  transaction,  as  specified  in 
paragraph  (f)  of  this  section,  the 
following: 

(i)  The  information  required  bv  Item 
1  of  Schedule  13E-3  (§  240.1 3e-l  00) 
(Summary  Term  Sheet): 

(ii)  The  information  required  by  Items 
7.  8  and  9  of  Schedule  13E-3,  which 
must  be  prominently  disclosed  in  a 
"Special  Factors"  section  in  the  front  of 
the  disclosure  document: 

(iii)  A  prominent  legend  on  the 
outside  front  cover  page  that  indicates 
that  neither  the  Securities  and  Exchange 
Commission  nor  any  state  securities 
commission  has:  approved  or 
disapproved  of  the  transaction:  passed 
upon  the  merits  or  fairness  of  the 
transaction:  or  passed  upon  the 
adequacy  or  accuracy  of  the  disclosure 
in  the  document.  The  legend  also  must 
make  it  clear  that  any  representation  to 
the  contrary  is  a  criminal  offense: 

(iv)  The  information  concerning 
appraisal  rights  required  bv 
§  229.1016(f)  of  this  chapter:  and 

(v)  The  information  required  bv  the 
remaining  items  of  Schedule  13E-3, 
except  for  §229.1016  of  this  chapter 
(exhibits),  or  a  fair  and  adequate 
summary  of  the  information. 

Instructions  to  paragraph  (e)(1): 

1.  If  the  Rule  13e-3  transaction  also  is 
subject  to  Regulation  14A  (§§240.14a-l 
through  240.14b-2)  or  14C  (§§240.14c-l 
through  240.14C-101).  the  registration 
provisions  and  rules  of  the  .Securities  Act  of 
1933,  Regulation  14D  or  §  24t).1.3e-4,  the 
information  required  by  paragraph  (e)(1)  of 
this  section  must  be  combined  with  the 
proxy  statement,  information  statement, 
prospectus  or  tender  offer  material  sent  or 
given  to  security  holders. 

2.  If  the  Rule  13e-3  transaction  involves  a 
registered  securities  offering,  the  legend 
required  by  5?  229.501(b)(7)  of  this  chapter 
must  be  combined  with  the  legend  required 
by  paragraph  (e)(l)[iii)  of  this  section. 

3.  The  required  legend  must  be  written  in 
clear,  plain  language. 

(2)  If  there  is  any  material  change  in 
the  information  previously  disclosed  to 
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security  holders,  the  issuer  or  affiliate 
must  disclose  the  change  promptly  to 
security  holders  as  specified  in 
paragraph  (f)(l)(iii)  of  this  section. 

(f)  Dissemination  of  information  to 
securitv  holders.  *   *   * 


§  240.1 3e-4    [Amended] 

23^  By  amending  §  240,13e-4  by 
removing  the  reference: 

a.  "Schedule  13E-4  [§  240.13E-101!" 
that  appears  in  the  introductory  text  of 
paragraph  (a)  and  in  its  place  adding 
"Schedule  TO  {§  240. 14d-100)"; 

b.  "Schedule  13E-4  [§  240.13e-1011" 
that  appears  in  paragraph  (a)(3)  and  in 
its  place  adding  "Schedule  TO 
(§240.14d-100)"; 

c.  "Schedule  13E-4  Issuer  Tender 
Offer  Statement  (§  240.13e-101),"  that 
appears  in  paragraph  (fl(12)  and  in  its 
place  adding  "Schedule  TO  (§  240  14d- 
100)."; 

d.  "paragraph  (a)  of  Item  9  of  that 
Schedule"  that  appears  in  paragraph 
(f)(12)  and  in  its  place  adding  "Item 
1016(a)(1)  of  Regulation  M-A 

(§  229.1016(a)(1)  of  this  chapter)";  and 

e.  "Schedule  13E-4"  that  appears  in 
the  introductory  text  of  paragraph  (g) 
and  in  its  place  adding  "Schedule  TO 
(§240.14d-100)". 

24.  By  amending  §  240.13e-4  as 
follows; 

a.  By  revising  paragraph  (a)(4); 

b.  Redesignating  paragraph  (b)  as 
paragraph  (j); 

c.  Adding  new  paragraph  (b); 

d.  Removing  the  reference 
"paragraphs  (c).  (d).  (ej  and  (f)"  in 
newly  redesignated  paragraph  (j)(2)(i) 
and  in  its  place  adding  "paragraphs  (b), 

(c).  (d).(e)and(f)-; 

e.  Removing  the  reference  "paragraph 
(b)(1)"  in  newly  redesignated  paragraph 
(j)(2)(ii)  and  in  its  place  adding 
"paragraph  (j)(l)";  and 

f.  revising  the  section  heading  and 
paragraphs  (c).  (d)  and  (e). 

The  additions  and  revisions  to 
240.13e-4  read  as  follows: 

§  240.1 3e-4    Tender  offers  by  issuers. 

(a)  Definitions.  *    *    * 

(4)  The  term  commencement  means 
12:01  a.m.  on  the  date  that  the  issuer  or 
affiliate  has  first  published,  sent  or 
given  the  means  to  tender  to  security 
holders.  For  purposes  of  this  section, 
the  means  to  tender  includes  the 
transmittal  form  or  a  statement 
regarding  how  the  transmittal  form  may 
be  obtained. 
***** 

(b)  Filing,  disclosure  and 
dissemination  As  soon  as  practicable 
on  the  date  of  commencement  of  the 
issuer  tender  offer,  the  issuer  or  affiliate 


making  the  issuer  tender  offer  must 
comply  with: 

(1)  The  filing  requirements  of 
paragraph  (c)(2)  of  this  section: 

(2)  The  disclosure  requirements  of 
paragraph  (d)(1)  of  this  section;  and 

(3)  The  dissemination  requirements  of 
paragraph  (e)  t)f  this  section. 

(c)  Material  required  to  be  filed.  The 
issuer  or  affiliate  making  the  issuer 
tender  offer  must  file  with  the 
Commission: 

(Ij  All  written  communications  made 
by  the  issuer  or  affiliate  relating  to  the 
issuer  tender  offer,  from  and  including 
the  first  public  announcement,  as  soon 
as  practicable  on  the  date  of  the 
communication, 

(2)  A  Schedule  TO  (§  240.14d-100). 
including  all  exhibits; 

(3)  An  amendment  to  Schedule  TO 

(tt  240  14d-100)  reporting  promptly  any 
material  changes  in  the  information  set 
forth  in  the  schedule  previously  filed; 
and 

(4)  A  final  amendment  to  Schedule 
TO  (§240.14d-100)  reporting  promptly 
the  results  of  the  issuer  tender  offer. 

Instructions  to  §240.13e-4(c): 

1.  Pre-commencement  communications 
must  be  filed  under  cover  of  Schedule  TO 
(§  240.14d-100)  and  the  box  on  the  cover 
page  of  the  schedule  must  be  marked. 

2.  Any  communications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §  230.425  of  this  chapter  and 
will  be  deemed  filed  under  this  section. 

3.  Each  pre-commencement  written 
communication  must  include  a  prominent 
legend  in  clear,  plain  language  advising 
security  holders  to  read  the  tender  offer 
statement  when  it  is  available  because  it 
contains  important  information.  The  legend 
also  must  advise  investors  that  they  can  get 
the  tender  offer  statement  and  other  filed 
documents  for  Jree  at  the  Commission's  web 
site  and  explain  which  documents  are  free 
from  the  issuer. 

4.  See  §§  230.135.  230.165  and  230.166  of 
this  chapter  for  pre-commencement 
communications  made  in  connection  with 
registered  exchange  offers. 

5.  "Public  announcement"  is  any  oral  or 
written  communication  by  the  issuer,  affiliate 
or  any  person  authorized  to  act  on  their 
behalf  that  is  reasonably  designed  to,  or  has 
the  effect  of,  informing  the  public  or  security 
holders  in  general  about  the  issuer  tender 
offer. 

(d)  Disclosure  offender  offer 
information  to  securit}-  holders. 

(1)  The  issuer  or  affiliate  making  the 
issuer  tender  offer  must  disclose,  in  a 
manner  prescribed  by  paragraph  (e)(1) 
of  this  section,  the  following: 

(i)  The  information  required  bv  Item 
1  of  Schedule  TO  (§  240.14d-lo6) 
(summary  term  sheet):  and 

(ii)  The  information  required  bv  the 
remaining  items  of  Schedule  TO  for 


issuer  tender  offers,  except  for  Item  12 
(exhibits),  or  a  fair  and  adequate 
summary  of  the  information. 

(2)  If  there  are  any  material  changes 
in  the  information  previously  disclosed 
to  security  holders,  the  issuer  or  affiliate 
must  disclose  the  changes  promptly  to 
security  holders  in  a  manner  specified 
in  paragraph  (e)(3)  of  this  section. 

(3)  If  the  issuer  or  affiliate 
disseminates  the  issuer  tender  offer  by 
means  of  summarv'  publication  as 
described  in  paragraph  (e)(l)(iii)  of  this 
section,  the  summary  advertisement 
must  not  include  a  transmittal  letter  that 
would  permit  security  holders  to  tender 
securities  sought  in  the  offer  and  must 
disclose  at  least  the  following 
information: 

(i)  The  identity  of  the  issuer  or 
affiliate  making  the  issuer  tender  offer; 

(ii)  The  information  required  by 
§  229.1004(a)(1)  and  §  229.1006(a)  of 
tbis  chapter; 

(iii)  Instructions  on  how  security 
holders  can  obtain  promptly  a  copy  of 
the  statement  required  by  paragraph 
(d)(1)  of  this  section,  at  tbe  issuer  or 
affiliate's  expense;  and 

(iv)  A  statement  that  the  information 
contained  in  the  statement  required  by 
paragraph  (d)(1)  of  this  section  is 
incorporated  by  reference. 

(e)  Dissemination  of  tender  offers  to 
security  holders.  An  issuer  tender  offer 
will  be  deemed  to  be  published,  sent  or 
given  to  security  holders  if  the  issuer  or 
affiliate  making  the  issuer  tender  offer 
complies  fully  with  one  or  more  of  the 
methods  described  in  this  section. 

(1)  For  issuer  tender  offers  in  which 
the  consideration  offered  consists  solely 
of  cash  and/or  securities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933  (15  U.S.C.  77c): 

(i)  Dissemination  of  cash  issuer  tender 
offers  by  long-form  publication:  By 
making  adequate  publication  of  the 
information  required  by  paragraph  {d)(l) 
of  this  section  in  a  newspaper  or 
newspapers,  on  the  date  of 
commencement  of  the  issuer  tender 
offer. 

(ii)  Dissemination  of  any  issuer  tender 
offer  by  use  of  stockholder  and  other 
lists: 

(A)  By  mailing  or  otherwise 
furnishing  promptly  a  statement 
containing  the  information  required  by 
paragraph  (d)(1)  of  this  section  to  each 
security  holder  whose  name  appears  on 
the  most  recent  stockholder  list  of  the 
issuer; 

(B)  By  contacting  each  participant  on 
the  most  recent  security  position  listing 
of  any  clearing  agency  within  the 
possession  or  access  of  the  issuer  or 
affiliate  making  the  issuer  tender  offer, 
and  making  inquiry  of  each  participant 
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as  to  the  approximate  number  of 
beneficial  owners  of  the  securities 
sought  in  the  offer  that  are  held  by  the 
participant; 

(C)  By  furnishing  to  each  participant 
d  sufficient  number  nf  copies  of  the 
statement  required  by  paragraph  {d)(l) 
of  this  section  for  transmittal  to  the 
beneficial  owners;  and 

(D)  By  agreeing  to  reimburse  each 
participant  promptlv  for  its  reasonable 
expenses  incurred  in  forwarding  the 
statement  to  beneficial  owners. 

(iii)  Dissemination  of  certain  cash 
issuer  tender  offers  bv  summary 
publication: 

(A)  If  the  issuer  tender  offer  is  not 
subject  to  §  240.13e-3.  by  making 
adequate  publication  of  a  summary 
advertisement  containing  \h^' 
information  required  bv  paragraph  (d)(3) 
of  this  section  in  a  newspaper  or 
newspapers,  on  the  date  of 
commencement  of  the  issuer  tender 
offer:  and 

(B)  By  mailing  or  otherwise  furnishing 
promptly  the  statement  required  bv 
paragraph  (d)(1)  of  this  section  and  a 
transmittal  letter  to  any  securitv  holder 
who  requests  a  copy  of  the  statement  or 
transmittal  letter. 

Instruction  to  paragraph  (e)ll):  For 
purposes  of  paragraphs  (e)(l)(i)  and  (e)(l)(iii) 
of  tiiis  section,  adequate  publication  of  the 
issuer  tender  offer  may  require  publication  in 
A  newspaper  with  a  national  circulation,  a 
newspaper  with  metropolitan  or  regional 
circulation,  or  a  combination  of  the  two, 
depending  upon  the  facts  and  circumstances 
involved 

(2)  For  tender  offers  in  which  the 
consideration  consists  solely  or  partially  of 
securities  registered  under  the  Securities  Act 
of  1933.  a  registration  statement  containing 
all  nf  tfie  required  information,  including 
pricing  mformation,  has  been  filed  and  a 
preliminary  prospectus  or  a  prospectus  that 
meets  the  requirements  of  Section  10(a)  of 
the  Securities  Act  (15  U.S.C.  (15  U.S.C. 
77i(a)),  including  a  letter  of  transmittal,  is 
delivered  to  security  holders.  However,  for 
going- private  transactions  (as  defined  by 
4}  240  13t!-3]  and  roll-up  transactions  (as 
described  by  Item  901  of  Regulation  S-K 
(§229  901  of  this  chapter)),  a  registration 
statement  registering  the  .securities  to  be 
offered  must  have  become  effective  and  only 
d  prospectus  thai  meets  the  requirements  of 
Section  10(a)  of  the  Securities  Act  may  be 
delivered  to  security  holders  on  the  date  of 
commencement. 

Instructions  to  paragraph  (e)(2) 

1    If  the  prospectus  is  being  delivered  by 
mail,  mailing  on  the  date  of  commencement 
is  sufficient. 

2.  A  preliminary  prospectus  used  under 
this  section  mav  not  omit  information  under 
§  230.430  or  §  230.430A  of  this  chapter. 

3.  If  a  preliminary  prospectus  is  used 
under  this  section  and  the  issuer  must 
disseminate  material  changes,  the  tender 
offer  must  remain  open  for  the  period 
specified  in  paragraph  (e)(3)  of  this  section. 


4.  If  a  preliminary  prospectus  is  used 
under  this  section,  tenders  may  be  requested 
in  accordance  with  §  230.162(a)  of  this 
chapter. 

(3)  If  a  material  change  occurs  in  the 
information  published,  sent  or  given  to 
security  holders,  the  issuer  or  affiliate 
must  disseminate  promptly  disclosure 
of  the  change  in  a  manner  reasonably 
calculated  to  inform  securitv  holders  of 
the  change.  In  a  registered  securities 
offer  where  the  issuer  or  affiliate 
disseminates  the  preliminary  prospectus 
as  permitted  by  paragraph  (e)(2)  of  this 
section,  the  offer  must  remain  open 
from  the  date  that  material  changes  to 
the  tender  offer  materials  are 
disseminated  to  security  holders,  as 
follows: 

(i)  Five  business  days  for  a  prospectus 
supplement  containing  a  material 
change  other  than  price  or  share  levels; 

(ii)  Ten  business  days  for  a  prospectus 
supplement  containing  a  change  in 
price,  the  amount  of  securities  sought, 
the  dealer's  soliciting  fee.  or  other 
similarly  significant  change; 

(iii)  Ten  business  days  for  a 
prospectus  supplement  included  as  part 
of  a  post-effective  amendment;  and 

(iv)  Twenty  business  days  for  a 
revised  prospectus  when  the  initial 
prospectus  was  materially  deficient. 
***** 

25.  By  revising  §  240.13e-100  to  read 
as  follows: 

§240.13e-100    Schedule  13E-3, 
Transaction  statement  under  section  13(e) 
of  the  Securities  Exchange  Act  of  1934  and 
Rule  13e-3  (§240  l3<?-3)  thereunder. 

Securities  and  Exchange  Commission, 
Washington.  D.C.  20549 
Rule  13e-3  Tran.saction  Statement  under 
Section  13(e)  of  the  Securities  Exchange  Act 
of  1934  (Amendment  No. ) 

(Name  of  the  Issuer) 


(Names  of  Persons  Filing  Statement) 

(Title  of  Class  of  Securities) 

(CUSIP  Number  of  Class  of  Securities) 


(Name.  Address,  and  Telephone  Numbers  of 
Person  Authorized  to  Receive  Notices  and 
Communications  on  Behalf  of  the  Persons 
Filing  Statement) 

This  statement  is  filed  in  connection  with 
(check  the  appropriate  box): 

a.  (     1  The  filing  of  solicitation  materials  or 
an  information  statement  subject  to 
Regulation  14A  (§§240.14a-l  through 
240.14b-2).  Regulation  14C  (§§240.14c-l 
through  240.14C-101)  or  Rule  13e-3(c) 

(§  240.13e-3(c))  under  the  Securities 
Exchange  Act  of  1934  ("the  Act"). 

b.  I     1  The  filing  of  a  registration  statement 
under  the  Securities  Act  of  1933. 


c.  (     ]  A  tender  offer. 

d.  [     I  None  of  the  above. 

Check  the  following  box  if  the  soliciting 
materials  or  information  statement  referred  to 
in  checking  box  (a)  are  preliminary  copies:  [ 

Check  the  following  box  if  the  filing  is  a 
final  amendment  reporting  the  results  of  the 
transaction  (     j 

Calcui-ation  of  Filing  Fee 


Transaction 
valuation  * 


Amount  of  filing  fee 


*  Set  forth  the  amount  on  which  the  filing  fee 
IS  calculated  and  state  how  it  was  determined, 

[    ]  Check  the  box  if  any  part  of  the  fee  is 

offset  as  provided  by  §  240.0-1 1(a)(2)  and 
identify  the  filing  with  which  the  offsetting 
fee  was  previously  paid.  Identify  the 
previous  filing  by  registration  statement 
number,  or  the  Form  or  Schedule  and  the 
date  of  its  filing. 

Amount  Previously  Paid:  

Form  or  Registration  No.: 

Filing  Party:  ,^ 

Date  Filed:'    


General  Instructions: 

A.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the  Commission 
if  paper  filing  is  permitted. 

B.  This  filing  must  be  accompanied  by  a 
fee  payable  to  the  Commission  as  required  by 
§240.0-n(b). 

C.  If  the  statement  is  filed  bv  a  general  or 
limited  partnership,  syndicate  or  other  group, 
the  information  called  for  by  Items  3.  5,  6. 

10  and  11  must  be  given  with  respect  to:  (i) 
Each  partner  of  the  general  partnership;  (ii) 
each  partner  who  is,  or  functions  as,  a 
general  partner  of  the  limited  partnership; 
(iii)  eacii  lueiuber  uf  tlie  syndicate  or  group; 
and  (iv)  each  person  controlling  the  partner 
or  member.  If  the  statement  is  filed  by  a 
corporation  or  if  a  person  referred  to  in  (i), 
(ii).  (iii)  or  (iv)  of  this  Instruction  is  a 
corporation,  the  information  called  for  bv  the 
items  specified  above  must  be  given  with 
respect  to:  (a)  Each  executive  officer  and 
director  of  the  c:orporation:  (b)  each  person 
controlling  the  corporation;  and  (c)  each 
executive  officer  and  director  of  any 
corporation  or  other  person  ultimately  in 
control  of  the  corporation. 

D.  Depending  on  the  type  of  Rule  13e-3 
transaction  (§240,13e-,3(a)(3)).  this  statement 
must  be  filed  with  the  Commission; 

1.  At  the  same  time  as  filing  preliminary 
or  definitive  soliciting  materials  or  an 
information  statement  under  Regulations  14A 
or  14C  of  the  Act; 

2.  At  the  same  time  as  filing  a  registration 
statement  under  the  Securities  Act  of  1933; 

3.  As  soon  as  practicable  on  the  date  a 
tender  offer  is  first  published,  sent  or  given 
to  security  holders:  or 

4.  At  least  30  da\  s  before  any  purchase  of 
securities  of  the  class  of  securities  subject  to 
the  Rule  13e-3  transaction,  if  the  transaction 
does  not  involve  a  solicitation,  an 
information  statement,  the  registration  of 
securities  or  a  tender  offer,  as  described  in 
paragraphs  1,  2  or  3  of  this  Instruction;  and 
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5.  If  the  Rule  13e-3  transaction  involves  a 
series  of  transactions,  the  issuer  or  affiliate 
must  file  this  statement  at  the  time  indicated 
in  paragraphs  1  through  4  of  this  Instruction 
for  the  first  transaction  and  must  amend  the 
schedule  promptly  with  respect  to  each 
subsequent  transaction. 

E.  If  an  item  is  inapplicable  or  the  answer 
is  in  the  negative,  so  state.  The  statement 
published,  sent  or  given  to  security  holders 
may  omit  negative  and  not  applicable 
responses,  except  that  responses  to  Items  7, 
8  and  9  of  this  schedule  must  be  provided 
in  full.  If  the  schedule  includes  any 
information  that  is  not  published,  sent  or 
given  to  security  holders,  provide  that 
information  or  specifically  incorporate  it  by 
reference  under  the  appropriate  item  number 
and  heading  in  the  schedule.  Do  not  recite 
the  text  of  disclosure  requirements  in  the 
schedule  or  any  document  published,  sent  or 
given  to  security  holders.  Indicate  clearly  the 
coverage  of  the  requirements  without 
referring  to  the  text  of  the  items. 

F.  Information  contained  in  exhibits  to  the 
statement  may  be  incorporated  by  reference 
in  answer  or  partial  answer  to  any  item 
unless  it  would  render  the  answer 
misleading,  incomplete,  unclear  or 
confusing.  A  copy  of  any  information  that  is 
incorporated  by  reference  or  a  copy  of  the 
pertinent  pages  of  a  document  containing  the 
information  must  be  submitted  with  this 
statement  as  an  exhibit,  unless  it  was 
previouslv  filed  with  the  Commission 
electronically  on  EDGAR.  If  an  exhibit 
contains  information  responding  to  more 
than  one  item  in  the  schedule,  all 
information  in  that  exhibit  may  be 
incorporated  b>  reference  once  in  response  to 
the  several  items  in  the  schedule  for  which 

it  provides  an  answer.  Information 
incorporated  by  reference  is  deemed  filed 
with  the  Commission  for  all  purposes  of  the 
Act. 

G.  If  the  Rule  13e-3  transaction  also 
nvnlves  a  transaction  subject  to  Regulation 
14A  iti55  240.143-1  through  240,14b-2)  or  14C 
(ts«)240.14c-l  through  240.14C-101)  of  the 

.•\(  t.  the  registration  of  securities  under  the 
Securities  .Act  of  1933  and  the  General  Rules 
and  Regulations  of  that  Act,  or  a  tender  offer 
subject  to  Regulation  14D  (§§240,14d-l 
through  240,14d-101)  or  §  240,13e-4.  this 
statement  must  incorporate  by  reference  the 
information  contained  in  the  proxy. 
information,  registration  or  tender  offer 
statement  in  answer  to  the  items  of  this 
statement, 

H,  The  information  required  by  the  items 
of  this  statement  is  intended  to  be  in  addition 
to  anv  disclosure  requirements  of  any  other 
form  or  schedule  that  may  be  filed  with  the 
Commission  in  connection  with  the  Rule 
13e-3  transaction  If  those  forms  or  schedules 
require  less  information  on  any  topic  than 
this  statement,  the  requirements  of  this 
statement  control, 

I.  If  the  Rule  13e-3  transaction  involves  a 
tender  offer,  then  a  combined  statement  on 
Schedules  13E-3  and  TO  may  be  filed  with 
the  Commission  under  cover  of  Schedule  TO 
(§240,14d-100).  See  Instruction  I  of 
Schedule  TO  (§  240  14d-100). 

I,  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in  this 


statement  may  omit  any  information 
previously  disclosed  in  this  statement. 

Item  i .  Summary  Term  Sheet 

Furnish  the  information  required  by  Item 

1001  of  Regulation  M-A  (§229.1001  of  this 
chapter)  unless  information  is  disclosed  to 
security  holders  in  a  prospectus  that  meets 
the  requirements  of  §  230.421(d)  of  this 
chapter. 

Item  2.  Subject  Company  Information 

Furnish  the  information  required  bv  Item 

1002  of  Regulation  M-A  (§229.1002  of  this 
chapter). 

Item  3.  Identity  and  Background  of  Filing 
Person 

Furnish  the  information  required  by  Item 
1003(a)  through  (c)  of  Regulation  M-A 
(§  229.1003  of  this  chapter). 

Item  4.  Terms  of  the  Transaction 

Furnish  the  information  required  by  Item 
1004(a)  and  (c)  through  (f)  of  Regulation  M- 
A  (§  229.1004  of  this  chapter). 

Item  5.  Past  Contacts.  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by  Item 
1005(a)  through  (c)  and  (e)  of  Regulation  M- 
A  (§  229.1005  of  this  chapter). 

Item  6.  Purposes  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  by  Item 
1006(b)  and  (c)(1)  through  (8)  of  Regulation 
M-A  (§229.1006  of  this  chapter). 

Instruction  to  Item  6:  In  providing  the 
information  specified  in  Item  1006(c)  for  this 
item,  discuss  any  activities  or  transactions 
that  would  occur  after  the  Rule  13e-3 
transaction. 

Item  7.  Pitrposes,  Alternatives,  Reasons  and 
Effects 

Furnish  the  information  required  by  Item 

1013  of  Regulation  M-A  (§229.1013  of  this 
chapter). 

Item  8.  Fairness  of  the  Transaction 

Furnish  the  information  required  by  Item 

1014  of  Regulation  M-A  (§  229.1014  of  this 
chapter). 

Item  9.  Reports,  Opinions,  Appraisals  and 
Negotiations 

Furnish  the  information  required  by  Item 

1015  of  Regulation  M-A  (§229.1015  of  this 
chapter). 

Item  JO.  Source  and  Amounts  of  Funds  or 
Other  Consideration 

Furnish  the  information  required  by  Item 

1007  of  Regulation  M-A  (§229.1007  of  this 
chapter). 

Item  11.  Interest  in  Securities  of  the  Subject 
Company 

Furnish  the  information  required  by  Item 

1008  of  Regulation  M-A  (§  229.1008  of  this 
chapter). 

Item  12.  The  Solicitation  or  Recommendation 

Furnish  the  information  required  by  Item 
1012(d)  and  (e)  of  Regulation  M-A 
(§  229.1012  of  this  chapter). 


Item  13.  Financial  Statements 

Furnish  the  information  required  by  Item 
1010(a)  through  (b)  of  Regulation  M-A 
(§  229.1010  of  this  chapter)  for  the  issuer  of 
the  subject  class  of  securities. 

Instructions  to  Item  13: 

1.  The  disclosure  materials  disseminated  to 
security  holders  may  contain  the  summarized 
financial  information  required  by  Item 
1010(c)  of  Regulation  M-A  (§229.1010  of  this 
chapter)  instead  of  the  financial  information 
required  by  Item  1010(a)  and  (b).  In  that  case, 
the  financial  information  required  by  Item 
1010(a)  and  (b)  of  Regulation  M-A  must  be 
disclosed  directly  or  incorporated  by 
reference  in  the  statement.  If  summarized 
financial  information  is  disseminated  to 
security  holders,  include  appropriate 
instructions  on  how  more  complete  financial 
information  can  be  obtained.  If  the 
summarized  financial  information  is 
prepared  on  the  basis  of  a  comprehensive 
body  of  accounting  principles  other  than  U.S. 
GAAP,  the  summarized  financial  information 
must  be  accompanied  by  a  reconciliation  as 
described  in  Instruction  2. 

2.  If  the  financial  statements  required  by 
this  Item  are  prepared  on  the  basis  of  a 
comprehensive  body  of  accounting  principles 
other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17  of  Form  20-F  (§249.220f  of  this 
chapter). 

3.  The  filing  person  may  incorporate  by 
reference  financial  statements  contained  in 
any  document  filed  with  the  Commission, 
solely  for  the  purposes  of  this  schedule,  if: 
(a)  The  financial  statements  substantially 
meet  the  requirements  of  this  Item;  fb)  an 
express  statement  is  made  that  the  financial 
statements  are  incorporated  by  reference;  (c) 
the  matter  incorporated  by  reference  is 
clearly  identified  by  page,  paragraph,  caption 
or  otherwise;  and  (d)  if  the  matter 
incorporated  by  reference  is  not  filed  with 
this  Schedule,  an  indication  is  made  where 
the  information  may  be  inspected  and  copies 
obtained.  Financial  statements  that  are 
required  to  be  presented  in  comparative  form 
for  two  or  more  fiscal  years  or  periods  may 
not  be  incorporated  by  reference  unless  the 
material  incorporated  by  reference  includes 
the  entire  period  for  which  the  comparative 
data  is  required  to  be  given.  See  General 
Instruction  F  to  this  Schedule. 

Item  14.  Persons/ Assets,  Retained,  Employed, 
Compensated  or  Used 

Furnish  the  information  required  by  Item 
1009  of  Regulation  M-A  (§  229.1009  of  this 
chapter). 

Item  15.  Additional  Information 

Furnish  the  information  required  bv  Item 
1011(b)  ofRegulation  M-A  (§229.1011  of 
this  chapter). 

Item  16.  Exhibits 

File  as  an  exhibit  to  the  Schedule  all 
documents  specified  in  Item  1016(a)  through 
(d),  (f)  and  (g)  of  Regulation  M-A  (§  229.1016 
of  this  chapter). 

Signature.  After  due  inquiry  and  to  the  best 
of  my  knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 
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(Signature) 


(Name  and  title) 


(Dale) 

Instruction  to  Signature:  The  statement 
must  be  signed  by  the  filing  person  or  that 
person's  authorized  representative.  If  the 
statement  is  signed  on  behalf  of  a  person  by 
an  authorized  representative  (other  than  an 
executive  officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of  the 
representative's  authority  to  sign  on  behalf  of 
the  person  must  be  filed  with  the  statement. 
The  name  and  any  title  of  each  person  who 
signs  the  statement  must  be  typed  or  printed 
beneath  the  signature.  See  §  240.12b-ll  with 
respect  to  signature  requirements. 

§  240.1 3e-1 01     [Removed  and  reserved] 

26   Bv  removing  and  reserving 
§  240.1  3e'- 101 

§  240.1 4a-^    [Amended] 

27.  By  amending  §  240.14a-4. 
paragraph  (f).  hv  removing  the  words  ", 
or  maileii  for  filing  to,". 

28.  By  amending  §  240.14a-6  as 
follows; 

a.  Bv  revising  paragraphs  (b),  (c). 
(e)(2)  and  (i). 

b.  Removing  the  note  following 
paragraph  (b).  and 

c.  Adding  paragraph  (o)  to  read  as 
follows: 

§240.14a-€    Filing  requirements. 

•  •         *         *         * 

(b)  Definitivf  prow  statempnt  and 
other  solicitinii  rnatpnai  Eight  definitive 
copies  of  the  proxv  statement,  form  of 
proxy  and  all  other  .soliciting  materials, 
in  the  same  form  as  the  materials  sent 

to  securitv  holders,  must  be  filed  with 
the  Commissicm  no  later  than  the  date 
they  are  first  sent  or  given  to  security 
holders.  Three  copies  of  these  materials 
also  must  he  filed  with,  or  mailed  for 
filing  to,  each  national  securities 
exchange  on  which  the  registrant  has  a 
class  of  securities  listed  and  registered. 

(c)  Pfrsonal  snli(  itation  materials.  If 
part  or  all  of  the  solicitation  involves 
personal  solicitation,  then  eight  copies 
of  all  written  instructions  or  other 
materials  that  discuss,  review  or 
comment  on  the  merits  of  anv  matter  to 
be  acted  on,  that  are  furnished  to 
persons  making  the  actual  solicitation 
for  their  use  directlv  or  indirectly  in 
connection  with  the  solicitation,  must 
be  filed  with  the  Commission  no  later 
than  the  date  the  materials  are  first  sent 
(jr  given  to  these  persons, 

•  •         •         *         * 

(e)(1)  *    *    • 

(2)  Confidential  treatment.  If  action 
will  be  taken  on  any  matter  specified  in 
Item  14  of  Schedule  14A  (§240. 14a- 


101).  all  copies  of  the  preliminary  proxv 
statement  and  form  of  proxy  filed  under 
paragraph  (a)  of  this  section  will  be  for 
the  information  of  the  Commission  onlv 
and  will  not  be  deemed  available  for 
public  inspection  until  filed  with  the 
Commission  in  definitive  form  so  long 
as: 

(i)  The  proxy  statement  does  not 
relate  to  a  matter  or  proposal  subject  to 
§240.13e-3  or  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  Regulation  S- 
K  (§  229.901(c)  of  this  chapter); 

(ii)  Neither  the  parties  to  the 
transaction  nor  any  persons  authorized 
to  act  on  their  behalf  have  made  anv 
public  communications  relating  to  the 
transaction  except  for  statements  where 
the  content  is  limited  to  the  information 
specified  in  §230.135  of  this  chapter; 
and 

(iii)  The  materials  are  filed  in  paper 
and  marked  "Confidential,  For  Use  of 
the  Commission  Only,"  In  all  cases,  the 
materials  may  be  disclosed  to  anv 
department  or  agency  of  the  United 
States  Government  and  to  the  Congress, 
and  the  Commission  mav  make  any 
inquiries  or  investigation  into  the 
materials  as  may  be  necessary  to 
conduct  an  adequate  review  by  the 
Commission, 

Instruction  to  paragraph  le)(2):  If 
communications  are  made  publicly  that  go 
beyond  the  information  specified  in 
§230.135  of  this  chapter,  the  preliminary 
proxy  materials  must  be  re-filed  promptly 
with  the  Commission  as  public  materials, 
***** 

(j)  Merger  proxy  materials.  (1)  Any 
proxy  statement,  form  of  proxv  or  other 
soliciting  material  required  to  be  filed 
by  this  section  that  also  is  either 

(i)  Included  in  a  registration  statement 
filed  under  the  Securities  Act  of  1933  on 
Forms  S-4  (§  239,25  of  this  chapter),  F- 
4  (§239,34  of  this  chapter)  or  N-14 
(§  239,23  of  this  chapter):  or 

(ii)  Filed  under  §  230.424,  §  230.425 
or  §  230,497  of  this  chapter  is  required 
to  be  filed  only  under  the  Securities  Act, 
and  is  deemed  filed  under  this  section. 

(2)  Under  paragraph  (j)(l)  of  this 
section,  the  fee  required  by  paragraph  (i) 
of  this  section  need  not  be  paid. 
***** 

(o)  Solicitations  before  furnishing  a 
definitive  proxy  statement.  Solicitations 
that  are  published,  sent  or  given  to 
security  holders  before  they  have  been 
furnished  a  definitive  proxy  statement 
must  be  made  in  accordance  with 
§  240.14a-12  unless  there  is  an 
exemption  available  under  §  240.14a-2. 

§  240.1 4a-11     [Removed  and  reserved] 

29.  By  removing  and  reserving 
§240,14a-ll. 


30,  By  revising  §  240.14a-12  to  read 
as  follows: 

§240.143-12    Solicitation  before  furnishing 
a  proxy  statement. 

(a)  Notwithstanding  the  provisions  of 
§  240.14a-3(a),  a  solicitation  mav  be 
made  before  furnishing  securitv  holders 
with  a  proxy  statement  meeting  the 
requirements  of  §  240.14a-3(a)  if: 

(1)  Each  written  communication 
includes: 

(i)  The  identity  of  the  participants  in 
the  solicitation  (as  defined  in 
Instruction  3  to  Item  4  of  Schedule  14A 
(§240.143-101))  and  a  description  of 
their  direct  or  indirect  interests,  by 
security  holdings  or  otherwise,  or  a 
prominent  legend  in  clear,  plain 
language  advising  security  holders 
where  they  can  obtain  that  information; 
and 

(ii)  A  prominent  legend  in  clear,  plain 
language  advising  security  holders  to 
read  the  proxy  statement  when  it  is 
available  because  it  contains  important 
information.  The  legend  also  must 
explain  to  investors  that  they  can  get  the 
proxy  statement,  and  any  other  relevant 
documents,  for  free  at  the  Commission's 
web  site  and  describe  which  documents 
are  available  free  from  the  participants; 
and 

(2)  A  definitive  proxy  statement 
meeting  the  requirements  of  §  240.14a- 
3(a)  is  sent  or  given  t)  security  holders 
solicited  in  reliance  on  this  section 
before  or  at  the  same  time  as  the  forms 
of  proxy,  consent  or  authorization  are 
furnished  to  or  requested  from  security 
holders. 

(b)  Any  soliciting  material  published, 
sent  or  given  to  security  holders  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  filed  with  the 
Commission  no  later  than  the  date  the 
material  is  first  published,  sent  or  given 
to  security  holders.  Three  copies  of  the 
material  must  at  the  same  time  be  filed 
with,  or  mailed  for  filing  to,  each 
national  securities  exchange  upon 
which  any  class  of  securities  of  the 
registrant  is  listed  and  registered.  The 
soliciting  material  must  include  a  cover 
page  in  the  form  set  forth  in  Schedule 
14A  (§  240,14a-101)  and  the  appropriate 
box  on  the  cover  page  must  be  marked. 
Soliciting  material  in  connection  with  a 
registered  offering  is  required  to  be  filed 
only  under  §  230.424  or  §  230.425  of  this 
chapter,  and  will  be  deemed  filed  under 
this  section. 

(c)  Solicitations  by  any  person  or 
group  of  persons  for  the  purpose  of 
opposing  a  solicitation  subject  to  this 
regulation  by  any  other  person  or  group 
of  persons  with  respect  to  the  election 
or  removal  of  directors  at  anv  annual  or 
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special  meeting  of  security  holders  also    ■ 
are  subject  to  the  following  provisions: 

(1)  Application  of  this  rule  to  annual 
report.  Notwithstanding  the  provision^- 
uf  §  240.14a-3  (b)  and  (c).  any  portion 
of  the  annual  report  referred  to  in 

J^  240,14a-3{b)  that  comments  upon  or 
refers  to  anv  solicitation  subject  to  this 
rule,  or  to  any  participant  in  the 
solicitation,  other  than  the  solicitation 
bv  the  management,  must  be  filed  with 
the  Commission  as  proxv  material 
subject  to  this  regulation.  This  must  be 
filed  in  electronic  format  unless  an 
exemption  is  available  under  Rules  201 
or  202  of  Regulation  S-T  (§  232,201  or 
(^232,202  of  this  chapter), 

(2)  Use  of  reprints  or  reproductions.  In 
any  solicitation  subject  to  this 

§  240,14a-12(c).  soliciting  material  that 
includes,  in  whole  or  part,  any  reprints 
or  reproductions  of  any  previously 
published  material  must: 

(i)  State  the  name  of  the  author  and 
publication,  the  date  of  prior 
publication,  and  identify'  any  person 
who  is  quoted  without  being  named  in 
the  previously  published  material. 

(ii)  Except  in  the  case  of  a  public  or 
official  document  or  statement,  state 
whether  or  not  the  consent  of  the  author 
and  publication  has  been  obtamed  to 
the  use  of  the  previously  published 
material  as  proxy  soliciting  material. 

(iii)  If  any  participant  using  the 
previously  published  material,  or 
anvone  on  his  or  her  behalf,  paid, 
directly  or  indirectly,  for  the 
preparation  or  prior  publication  of  the 
previouslv  published  material,  or  has 
made  or  proposes  to  make  any  payments 
or  give  anv  other  consideration  in 
connection  with  the  publication  or 
republication  of  the  material,  state  the 
circumstances. 

Instructions  to  §240.Ua-t2 

1.  If  paper  filing  is  permitteci,  file  eight 
copies  of  the  soliciting  material  with  the 
Commission,  except  that  only  three  copies  of 
the  material  specified  by  §240.14a-12(c](l] 
need  be  filed. 

2.  Anv  communications  made  under  this 
section  after  the  definitive  proxy  statement  is 
on  file  but  before  it  is  disseminated  also  must 
specify  that  the  proxy  statement  is  publicly 
available  and  the  anticipated  date  of 
dissemination. 

31.  By  amending  §240. 14a-101  by 
removing  the  reference: 

a.  "Soliciting  Material  Pursuant  to 
§240.14a-ll{c)  or  §240.14a-12"  on  the 
cover  page  and  in  its  place  adding 
"Soliciting  Material  under  §  240.14a- 
12"; 

b.  "Item  14(b)"  in  paragraph  (3)  of 
Note  D  and  in  its  place  adding  "Item 
14(e)(1)": 

c.  "In  Items  13  and  14"  in  the 
introductory'  text  of  Note  E  and  in  its 
place  adding  "In  Item  13": 


d.  "or  to  an  'other  person'  specified  in 
Item  14(a)  of  this  Schedule"  each  time 

it  appears  in  the  introductor\'  text  of 
Note  E;  and 

e.  "or  other  person"  each  time  it 
appears  in  Note  E. 

32  Bv  amending  §  240.14a-101  by 
removing  the  reference: 

a.  "Rule  14a-ll  (§240.14a-ll  of  this 
chapter.)"  in  the  introducton,'  text  of 
paragraph  (a)  of  Item  4  and  in  its  place 
adding  "Rule  14a-12(c)  (§  240.14a- 
12(c))."; 

b.  "Rule  14a-ll  {§240.14a-ll  of  this 
chapter)."  in  the  introductory  text  of 
paragraph  (b)  of  Item  4  and  in  its  place 
adding  "Rule  14a-12(c)  (§  240.14a- 
12(c))."; 

c.  "Rule  14d-l  1  ;*;  240  14a-ll  of  this 
chapter)."  in  Instruction  1  to  Item  4  and 
in  its  place  adding  "Rule  14a-12(c) 
(§240.14a-12{c)),";and 

d  "Rule  14a-ll  (§240.14a-ll  of  this 
chapter)."  in  the  introductory  text  of 
paragraphs  (a)  and  (hi  of  Item  5  and  in 
its  place  adding  "Rule  14a-12(c) 
(§  240.14a-12(c))."  each  time  it  appears. 

33,  Bv  amending  §240,14a-101  by 
revising  paragraphs  (2)  and  (3)  in  Note 
G  and  Item  14  to  read  as  follows: 


§ 240.1 4a-1 01     Schedule  14A.  Information 
required  in  proxy  statement. 
***** 

G.  Special  Note  for  Small  Business  Issuers 

(D*  *  * 

(2)  Registrants  and  acquirees  that  relied 
upon  Alternative  1  in  their  most  recent  Form 
10-KSB  may  provide  the  following 
information  (Question  numbers  are  in 
reference  to  Model  A  of  Form  1-A):  (a) 
Questions  37  and  38  instead  of  Item  6(d);  (b) 
Question  43  instead  of  Item  7(a);  (c) 
Questions  29-36  and  39  instead  of  Item  7(b): 
(d)  Questions  40-42  instead  of  Item  8:  (e) 
Questions  40—42  instead  of  Item  10;  (f)  the 
information  required  in  Part  F/S  of  Form  ID- 
SB  instead  of  the  financial  statement 
requirements  of  Items  13  or  14;  (g)  Questions 
4.  11,  and  47-50  instead  of  Item  13(a)(l)(3): 
(h)  Question  3  instead  of  the  information 
specified  in  Items  101  and  102  of  Regulation 
S-B  (§228.101  and  §228.102  of  this  chapter); 
and  (i)  Questions  4.  11,  and  47-50  instead  of 
the  information  specified  in  Item  303  of 
Regulation  S-B(§  228.303  of  this  chapter). 

(3)  Registrants  and  acquirees  that  relied 
upon  Alternative  2  in  their  most  recent  Form 
10-KSB  may  provide  the  following 
information  ("Model  B"  refers  to  Model  B  of 
Form  1-A):  (a)  Item  10  of  Model  B  instead 
of  hem  6(d)  of  Schedule  14A;  (b)  Hem  8(d) 
of  Model  B  instead  of  Item  7(a)  of  Schedule 
14A;  (c)  Items  8(a)(8(c)  and  Item  11  of  Model 
B  instead  of  Item  7(b)  of  Schedule  14  A;  (d) 
Item  9  of  Model  B  instead  of  Item  8  of 
Schedule  14A;  (e)  Item  9  of  Model  B  instead 
of  Item  10  of  Schedule  14A;  (f)  the 
information  required  in  Part  F/S  of  Form  10- 
SB  instead  of  the  financial  statements 
requirements  of  Items  13  or  14  of  Schedule 


14A;  (g)  Item  6(a)(3)(i)  of  Model  B  instead  of 
Item  13(a)(l)(3)  of  Schedule  14A;  (h)  Items  6 
and  7  of  Model  B  instead  of  the  information 
specified  in  Items  101  and  102  of  Regulation 
S-B  (§  228.101  and  §  228.102  of  this  chapter): 
and  (i)  Item  6(a)(3)(i)  of  Model  B  instead  of 
the  information  specified  in  Item  303  of 
Regulation  S-B  (§  228.303  of  this  chapter). 
***** 

Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters.  (See  Notes 
A  and  D  at  the  beginning  of  this  Schedule.) 

Instructions  to  Item  14. 

1.  In  transactions  in  which  the 
consideration  offered  to  security  holders 
consists  wholly  or  in  part  of  securities 
registered  under  the  Securities  Act  of  1933, 
furnish  the  information  required  by  Form  S— 
4  (§239.25  of  this  chapter).  Form  F-4 
(§239.34  of  this  chapter),  or  Form  N-14 
(§239.23  of  this  chapter),  as  applicable, 
instead  of  this  Item.  Only  a  Form  S-4.  Form 
F-4.  or  Form  N-14  must  be  filed  in 
accordance  with  §240.14a-6(j). 

2.  (a)  In  transactions  in  which  the 
consideration  offered  to  security  holders 
consists  wholly  of  cash,  the  information 
required  by  paragraph  (c)(1)  of  this  Item  for 
the  acquiring  company  need  not  be  provided 
unless  the  information  is  material  to  an 
informed  voting  decision  (e.g.,  the  security 
holders  of  the  target  company  are  voting  and 
financing  is  not  assured). 

(b)  Additionally,  if  only  the  security 
holders  of  the  target  company  are  voting: 

i.  The  financial  information  in  paragraphs 
(h)(8) — ( 1 1 )  of  this  Item  for  the  acquiring 
company  and  the  target  need  not  be 
provided;  and 

ii.  The  information  in  paragraph  (c)(2)  of 
this  Item  for  the  target  company  need  not  be 
provided. 

If,  however,  the  transaction  is  a  going- 
private  transaction  (as  defined  by  §240.13e- 
3),  then  the  information  required  by 
paragraph  (c)(2)  of  this  Item  must  be 
provided  and  to  the  extent  that  the  going- 
private  rules  require  the  information 
specified  in  paragraph  (b)(8) — (b)(ll)  of  this 
Item,  that  information  must  be  provided  as 
well. 

3.  In  transactions  in  which  the 
consideration  offered  to  security  holders 
consists  wholly  of  securities  exempt  from 
registration  under  the  Securities  Act  of  1933 
or  a  combination  of  exempt  securities  and 
cash,  information  about  the  acquiring 
company  required  by  paragraph  (c)(1)  of  this 
Item  need  not  be  provided  if  only  the 
security  holders  of  the  acquiring  company 
are  voting,  unless  the  information  is  material 
to  an  informed  voting  decision.  If  only  the 
security  holders  of  the  target  company  are 
voting,  information  about  the  target  company 
in  paragraph  (c)(2)  of  this  Item  need  not  be 
provided.  However,  the  information  required 
by  paragraph  (c)(2)  of  this  Item  must  be 
provided  if  the  transaction  is  a  going-private 
(as  defined  by  §  240.13e-3)  or  roll-up  (as 
described  by  Item  901  of  Regulation  S-K 

(§  229.901  of  this  chapter))  transaction. 

4.  The  information  required  by  paragraphs 
(h)(8) — (11)  and  (c)  need  not  be  provided  if 
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the  plan  being  voted  on  involves  only  the 
acquiring  company  and  one  or  more  of  its 
totally  held  subsidiaries  and  does  not  involve 
a  liquidation  or  a  spin-off. 

5.  To  facilitate  compliance  with  Rule  2- 
02(a)  ofRegulationS-X(§210.2-02(a)  of  this 
chapter)  (technical  requirements  relating  to 
accountants'  reports),  one  copy  of  the 
definitive  proxy  statement  filed  with  the 
Commission  must  include  a  signed  copy  of 
ihe  accountant's  report.  If  the  financial 
■.tatenipnts  are  incorporated  by  reference,  a 
signed  (  opy  of  the  accountant's  report  must 
be  filed  with  the  definitive  proxy  statement. 
Signatures  may  be  typed  if  the  document  is 
Tiled  electronically  on  EDGAR.  See  Rule  302 
of  Regulation  S-T'(§  232. .302  of  this  chapter). 

6.  Notwithstanding  the  provisions  of 
Regulation  S-X.  no  schedules  other  than 
those  prepared  in  accordance  with  §210.12- 
1,V  §210  12-28  and  §  210.12-29  of  this 
chapter  (or.  for  management  investment 
companies.  §ti210  12-12  through  210.12-14 
of  this  chapter)  of  that  regulation  need  be 
furnished  in  the  proxy  statement. 

7  If  the  preliminary  proxy  material 
incorporates  by  reference  financial 
statements  required  by  this  Item,  a  draft  of 
the  financial  statements  must  be  furnished  to 
the  Commission  staff  upon  request  if  the 
document  from  which  they  are  incorporated 
has  not  been  filed  with  or  furnished  to  the 
Commission. 

(a)  Applicability.  If  action  is  to  be  taken 
with  respect  to  any  of  the  following 
transactions,  provide  the  information 
required  bv  this  Item: 

( 1 )  .\  merger  or  consolidation; 

1 21  .^n  acquisition  of  securities  of  another 
person, 

(3)  .An  acquisition  of  any  other  going 
business  or  the  assets  of  a  going  business; 

(4)  A  sale  or  other  transfer  of  all  or  any 
substantial  part  of  assets;  or 

(.5)  .\  liquidation  or  dissolution. 

(bj  Transaction  information.  Provide  the 
following  information  for  each  of  the  parties 
to  the  transat  tion  unless  otherwise  specified; 

(1)  Summary  term  sheet  The  information 
required  bv  Item  1001  of  Regulation  M-A 
(§229.1001  of  this  chapter). 

(2)  Contact  information.  The  name, 
complete  mailing  address  and  telephone 
number  of  the  principal  executive  offices. 

(3)  Business  conducted.  A  brief  description 
of  the  general  nature  of  the  business 
conducted. 

(4)  Terms  of  the  transaction.  The 
information  required  by  Item  1004(a)(2)  of 
Regulation  M-A  (§229.1004  of  this  chapter). 

(5)  Regulaton  approvals  A  statement  as  to 
whether  any  federal  or  state  regulatory 
requirements  must  be  complied  with  or 
approval  must  be  obtained  in  connection 
with  the  transaction  and,  if  so,  the  status  of 
the  compliance  or  approval. 

(6)  Reports,  opinions,  appraisals.  If  a 
report,  opinion  or  appraisal  materially 
relating  to  the  transaction  has  been  received 
from  an  outside  party,  and  is  referred  to  in 
the  proxy  statement,  furnish  the  information 
re()uired  bv  Item  1015(b)  of  Regulation  M-A 
(§229.1015  of  this  chapter). 

(7)  Past  contacts,  transactions  or 
negotiations.  The  information  required  by 
Items  1005(b)  and  1011(a)(1)  of  Regulation 


M-A  (§  229.1005  of  this  chapter  and 
§229.1011  of  this  chapter),  for  the  parties  to 
the  transaction  and  their  affiliates  during  the 
periods  for  which  financial  statements  are 
presented  or  incorporated  by  reference  under 
this  Item. 

(8)  Selected  financial  data.  The  selected 
financial  data  required  by  Item  301  of 
Regulation  S-K  (§229.301  of  this  chapter). 

(9)  Pro  forma  selected  financial  data.  If 
material,  the  information  required  by  Item 
301  of  Regulation  S-K  (§229.301  of  this 
chapter)  for  the  acquiring  company,  showing 
the  pro  forma  effect  of  the  transaction. 

(10)  Pro  forma  information.  In  a  table 
designed  to  facilitate  comparison,  historical 
and  pro  forma  per  share  data  of  the  acquiring 
company  and  historical  and  equivalent  pro 
forma  per  share  data  of  the  target  company 
for  the  following  Items; 

(i)  Book  value  per  share  as  of  the  date 
financial  data  is  presented  pursuant  to  Item 
301  of  Regulation  S-K  (§  229.301  of  this 
chapter); 

(ii)  Cash  dividends  declared  per  share  for 
the  periods  for  which  financial  data  is 
presented  pursuant  to  Item  301  of  Regulation 
S-K  (§  229.301  of  this  chapter);  and 

(iii)  Income  (loss)  per  share  from 
continuing  operations  for  the  periods  for 
which  financial  data  is  presented  pursuant  to 
Item  301  of  Regulation  S-K  (§  229.301  of  this 
chapter). 

Instructions  to  paragraphs  (b)(8),  (b)(9)  and 
(b)(10): 

1.  For  a  business  combination  accounted 
for  as  a  purchase,  present  the  financial 
information  required  by  paragraphs  fb)(9) 
and  (b)(10)  only  for  the  most  recent  fiscal 
year  and  interim  period.  For  a  business 
combination  accounted  for  as  a  pooling. 
present  the  financial  information  required  by 
paragraphs  (b)(9)  and  (b)(10)  (except  for 
information  with  regard  to  book  value)  for 
the  most  recent  three  fiscal  years  and  interim 
period.  For  purposes  of  these  paragraphs, 
book  value  information  need  onlv  be 
provided  for  the  most  recent  balance  sheet 
date. 

2.  Calculate  the  equivalent  pro  forma  per 
share  amounts  for  one  share  of  the  company 
being  acquired  by  multiplying  the  exchange 
ratio  times  each  of: 

(i)  The  pro  forma  income  (loss)  per  share 
before  non-recurring  charges  or  credits 
directly  attributable  to  thB  transaction; 

(ii)  The  pro  forma  book  value  per  share; 
and 

(iii)  The  pro  forma  dividends  per  share  of 
the  acquiring  company. 

3.  Unless  registered  on  a  national  securities 
exchange  or  otherwise  required  to  furnish 
such  information,  registered  investment 
companies  need  not  furnish  the  information 
required  by  paragraphs  (b)(8)  and  (b)(9)  of 
this  Item. 

(11)  Financial  information.  If  material, 
financial  information  required  by  Article  11 
of  Regulation  S-X  (§§  210. lO-Ol' through 
229.11-03  of  this  chapter)  with  respect  to 
this  transaction. 
Instructions  to  paragraph  (b)(ll): 
1.  Present  any  Article  11  information 
required  with  respect  to  transactions  other 
than  those  being  voted  upon  (where  not 
incorporated  by  reference)  together  with  the 


pro  forma  information  relating  to  the 
transaction  being  voted  upon.  In  presenting 
this  information,  voii  must  clearly 
distinguish  between  the  transaction  being 
voted  upon  and  any  other  transaction. 

2.  If  current  pro  forma  financial 
information  with  respect  to  all  other 
transactions  is  incorporated  by  reference,  you 
need  only  present  the  pro  forma  effect  of  this 
transaction. 

(c)  Information  about  the  parties  to  the 
transaction. 

(1)  Acquiring  company.  Furnish  the 
information  required  by  Part  B  (Registrant 
Information)  of  Form  S-^  (§239.2,t  of  this 
chapter)  or  Form  F-4  (§239.34  of  this 
chapter),  as  applicable,  for  the  acquiring 
company.  However,  financial  statements 
need  only  be  presented  for  the  latest  two 
fiscal  years  and  interim  periods. 

(2)  Acquired  company.  Furnish  the 
information  required  by  Part  C  (Information 
with  Respect  to  the  Company  Being 
Acquired)  of  Form  S— i  (§  239.25  of  this 
chapter)  or  Form  F-4  (§239.34  of  this 
chapter),  as  applicable. 

(d)  Information  about  parties  to  the 
transaction:  registered  investment  companies 
and  business  development  companies.  If  the 
acquiring  company  or  the  acquired  company 
is  an  investment  company  registered  under 
the  Investment  Company  .'\ct  of  1940  or  a 
business  development  company  as  defined 
by  Section  2(a)(48)  of  the  Investment 
Company  .Act  of  1940.  provide  the  following 
information  for  that  company  instead  of  the 
information  specified  by  paragraph  (c)  of  this 
Item: 

(1)  Information  required  by  Item  101  of 
Regulation  S-K  (§  229.101  of  this  chapter), 
description  of  business; 

(2)  Information  required  bv  Item  102  of 
Regulation  S-K  (§229.102  of  this  chapter), 
description  uf  property; 

(3)  Information  required  by  Item  103  of 
Regulation  S-K  (§  229.103  of  this  chapter). 
legal  proceedings; 

(4)  Information  required  by  Item  201  of 
Regulation  S-K  (§229,201  of  this  chapter). 
market  price  of  and  dividends  on  the 
registrant's  common  equity  and  related 
stockholder  matters; 

(5)  Financial  statements  meeting  the 
requirements  of  Regulation  S-X.  including 
financial  information  required  by  Rule  3-05 
and  Article  1 1  of  Regulation  S-X  (§  210.3-05 
and  §210.11-01  through  §210.11-03  of  this 
chapter)  with  respect  to  transactions  other 
than  that  as  to  which  action  is  to  be  taken 

as  described  in  this  proxy  statement; 

(6)  Information  required  by  Item  301  of 
Regulation  S-K  (§  229.301  of  this  chapter), 
selected  financial  data; 

(7)  Information  required  bv  Item  302  of 
Regulation  -S-K  (§229.302  of  this  chapter). 
supplementary  financial  information; 

(8)  Information  required  by  Item  303  of 
Regulation  S-K  (§229.303  of  this  chapter), 
management's  discussion  and  analysis  of 
financial  condition  and  results  of  operations; 
and 

(9)  Information  required  by  Item  ,i04  of 
Regulation  S-K  (§229.304  of  this  chapter), 
changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure. 
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Instruction  to  paragraph  (d)  of  Item  14: 
Unless  registered  on  a  national  securities 
exchange  or  otherwise  required  to  hirnish 
such  information,  registered  investment 
companies  need  not  furnish  the  information 
required  by  paragraphs  (d)(6),  (d)(7)  and 
(d)(8)  of  this  Item. 

(e)  Incorporation  by  reference. 

(1)  The  information  required  by  paragraph 
(c)  of  this  section  may  be  incorporated  by 
reference  into  the  proxy  statement  to  the 
same  extent  as  would  be  permitted  by  Form 
S-4  (§239.25  of  this  chapter)  or  Form  F^ 

(§  239.34  of  this  chapter),  as  applicable. 

(2)  .Mternatively.  the  registrant  may 
incorporate  bv  reference  into  the  proxy 
statement  the  information  required  by 
paragraph  (c)  of  this  Item  if  it  is  contained 
in  an  annual  report  sent  to  security  holders 
in  accordance  with  §240.14a-3  of  this 
chapter  with  respec:t  to  the  same  meeting  or 
solicitation  of  consents  or  authorizations  that 
the  proxy  statement  relates  to  and  the 
information  substamtially  meets  the 
disclosure  requirements  of  Item  14  or  Item  17 
of  Form  S-4  (§  239.25  of  this  chapter)  or 
Form  F^  (§  239.34  of  this  chapter),  as 
applicable. 
***** 

34.  By  amending  §  240.14C-5  by 
revising  paragraphs  (b)  and  (d)(2),  and 
removing  the  note  following  paragraph 
(b)  to  read  as  follows: 

§240.14c-5     Filing  requirements. 

***** 

(b)  Definitive  information  statement 
Eight  definitive  copies  of  the 
information  statement,  in  the  form  in 
which  it  is  furnished  to  security 
holders,  must  be  filed  with  the 
Commission  no  later  than  the  date  the 
information  statement  is  first  sent  or 
given  to  security  holders.  Three  copies 
of  these  materials  also  must  be  filed 
with,  or  mailed  for  filing  to.  each 
national  securities  exchange  on  which 
the  registrant  has  a  class  of  securities 
listed  and  registered. 
***** 

(d)(1)*    *   * 

(2)  Confidential  treatment.  If  action 
will  be  taken  on  anv  matter  specified  in 
Item  14  of  Schedule  14A  (§  240,14a- 
101),  all  copies  of  the  preliminary 
information  statement  filed  under 
paragraph  (a)  of  this  section  will  be  for 
the  information  of  the  Commission  only 
and  will  not  be  deemed  available  for 
public  inspection  until  filed  with  the 
Commission  in  definitive  form  so  long 
as: 

(i)  The  information  statement  does  not 
relate  to  a  matter  or  proposal  subject  to 
§  240.13e-3  or  a  roll-up  transaction  as 
defined  in  Item  901(c)  of  Regulation  S- 
K  (§  229.901(c)  of  this  chapter): 

(ii)  Neither  the  parties  to  the 
transaction  nor  any  persons  authorized 
to  act  on  their  behalf  have  made  any 
public  communications  relating  to  the 


transaction  except  for  statements  where 
the  content  is  limited  to  the  information 
specified  in  4;  230  13.5  of  this  chapter: 
and 

(iii)  The  materials  me  filed  in  paper 
and  marked  "Confidential,  For  Use  of 
the  Commission  Only."  In  all  cases,  the 
materials  may  be  disclosed  to  any 
department  or  agency  of  the  United 
States  Government  and  to  the  Congress, 
and  the  Commission  may  make  any 
inquiries  or  investigation  into  the 
materials  as  may  be  necessary  to 
conduct  an  adequate  review  by  the 
Commission. 

Instruction  to  paragraph  (d)(2):  If 
communications  are  made  publicly  that  go 
beyond  the  information  specified  in 
§  230.135,  the  materials  must  be  re-filed 
publicly  with  the  Commission. 
*         *         *         *    •     * 

35.  By  amending  §  240.14d-l  as 
follows: 

a.  By  removing  the  reference 

"Schedules  14D-1"  in  the  introductory 
text  of  paragraph  (b)  and  adding  in  its 
place  "Schedules  TO"; 

b.  Redesignating  paragraphs  (g)(1), 
(g)(2).  ig)(3).(g)l4)^.  (g)(5),  (g)(6)  and 
(g)(7)  as  paragraphs  (g)(2),  (g)(7),  (g)(5), 
{g)(l).  (g)(9).  lgK3)  and  (g)(6), 
respectively; 

c.  In  newly  redesignated  paragraph 
{g)(l)  removing  the  reference  "Rule 
14d-3.  Rule  14d-9(d)  and  Item  6  of 
Schedule  14D-1  '  and  in  its  place 
adding  'Rule  14d-3  and  Rule  14d- 
9(d)";  and 

d.  Adding  new  paragraphs  (g)(4)  and 
(g)(8)  to  read  as  follows: 

§  240.1 4d-1     Scope  of  and  definitions 
applicable  to  Regulations  14D  and  14E 

***** 

(g)  Definitions.  *    *    * 

(4)  The  term  initial  offering  period 
means  the  period  from  the  time  the  offer 
commences  until  all  minimum  time 
periods,  including  extensions,  required 
bv  Regulations  14D  (§§  240,-14d-l 
through  240.14d-103)  and  14E 
(§§240  14f^l  through  240.14e-8)  have 
been  satisfied  and  all  conditions  to  the 
offer  have  been  satisfied  or  waived 
within  these  time  periods. 
***** 

(8)  The  term  subsequent  offering 
period  means  the  period  immediately 
following  the  initial  offering  period 
meeting  the  conditions  specified  in 

§240.14d-ri 
***** 

36.  By  revising  §  240.14d-2  to  read  as 
follows: 

§  240. 1 46-2    Commencement  of  a  tender 
offer. 

(a)  Date  of  commencement.  A  bidder 
will  have  commenced  its  tender  offer  for 


purposes  of  section  14(d)  of  the  Act  (15 
U.S.C.  78n)  and  the  rules  under  that 
section  at  12:01  a.m.  on  the  date  when 
the  bidder  has  first  published,  sent  or 
given  the  means  to  tender  to  security 
holders.  For  purposes  of  this  section, 
the  means  to  tender  includes  the 
transmittal  form  or  a  statement 
regarding  how  the  transmittal  form  may 
be  obtained. 

(b)  Pre-commencement 
communications.  A  communication  by 
the  bidder  will  not  be  deemed  to 
constitute  conunencement  of  a  tender 
offer  if: 

(1)  It  does  not  include  the  means  for 
security  holders  to  tender  their  shares 
into  the  offer;  and 

(2)  All  written  communications 
relating  to  the  tender  offer,  from  and 
including  the  first  public 
announcement,  are  filed  under  cover  of 
Schedule  TO  (§  240.14d-100)  with  the 
Commission  no  later  than  the  date  of  the 
communication.  The  bidder  also  must 
deliver  to  the  subject  company  and  any 
other  bidder  for  the  same  class  of 
securities  the  first  communication 
relating  to  the  transaction  that  is  filed, 
or  required  to  be  filed,  with  the 
Commission. 

Instructions  to  paragraph  (b)(2) 

1.  The  box  on  the  front  of  Schedule  TO 
indicating  that  the  filing  contains  pre- 
commencement  communications  must  be 
checked. 

2.  Any  conununications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §  230.425  of  this  chapter  and 
will  be  deemed  filed  under  this  section. 

3.  Each  pre-commencement  written 
communication  must  include  a  prominent 
legend  in  clear,  plain  language  advising 
security  holders  to  read  the  tender  offer 
statement  when  it  is  available  because  it 
contains  important  information.  The  legend 
also  must  advise  investors  that  they  can  get 
the  tender  offer  statement  and  other  filed 
documents  for  free  at  the  Commission's  web 
site  and  explain  which  documents  are  free 
from  the  offeror. 

4.  See  §§230.135,  230.165  and  230.166  of 
this  chapter  for  pre-commencement 
communications  made  in  connection  with 
registered  exchange  offers. 

5.  "Public  announcement"  is  any  oral  or 
written  communication  by  the  bidder,  or  any 
person  authorized  to  act  on  the  bidder's 
behalf,  that  is  reasonably  designed  to,  or  has 
the  effect  of.  informing  the  public  or  security 
holders  in  general  about  the  tender  offer. 

(c)  Filing  and  other  obligations 
triggered  by  commencement.  As  soon  as 
practicable  on  the  date  of 
commencement,  a  bidder  must  comply 
with  the  filing  requirements  of 
§240.14d-3(a),  the  dissemination 
requirements  of  §  240.14d-4(a)  or  (b). 
and  the  disclosure  requirements  of 
§24G.14d-6{a). 
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37.  By  amendinu  4?  240.14d-3  as 
follows: 

a.  Bv  removing  the  rpference 
"Schedule  14D-1"  in  paragraphs  (a)(1). 
(a)(2).  (a)(2)(ii).  the  introductory  text  6f 
(a)(3),  and  paragraph  (c)  each  time  it 
appears  and  adding  in  its  place 

■.Schedule  TO"; 

b.  Removing  the  phrase  "ten  copies 
i)f"  in  paragraphs  (a)(1): 

c:.  Removing  the  phrase  "Hand 
delivers"  in  paragraph  (a)(2),  and 
adding  in  its  place  "Delivers",  and 

d.  Revising  paragraph  (b)  to  read  as 
follows: 

§240.14c^-3    Filing  and  transmission  of 
tender  offer  statement. 

•         •         «         «         ♦ 

(b)  Post-commencement  amendments 
and  additional  materials.  The  bidder 
making  the  t(>ntier  offer  must  file  with 
the  Commission: 

(1)  An  amendment  to  .Schedule  TO 

(§  240.14d-100)  reporting  promptlv  any 
material  changes  in  the  information  set 
forth  in  the  schedule  previouslv  filed 
and  including  copies  of  any  additional 
tender  offer  materials  as  exhibits;  and 

(2)  A  final  amendment  to  Schedule 
TO  (4?  240.14d-in0)  reporting  promptly 
the  results  of  the  tender  offer. 

Instruction  to  paragraph  lb):  A  copy  of  any 
additional  tender  offer  materials  or 
amendment  filed  under  this  section  must  be 
sent  promptly  to  the  subject  company  and  to 
any  exchange  and/or  NASD,  as  required  by 
paragraph  (a)  of  this  section,  but  in  no  event 
later  than  the  date  the  materials  are  first 
published,  sent  or  given  to  security  holders. 
***** 

38.  Amend  *)240.14d-4  as  follows: 

a.  By  revising  the  section  heading; 

b.  .A.dding  an  introductory  text  to 
*t240  14d-4; 

c  Revising  the  introductory  text  of 
paragraph  (a)  and  paragraph  (a)(3): 

d.  Adding  an  Instruction  to  paragraph 
(a): 

e.  Redesignating  paragraphs  (b)  and 
(c)  as  paragraphs  (c)  and  (d)(1)  and 
adding  a  new  paragraph  (b); 

f.  Revising  the  heading  of  newly 
redesignated  paragraph  (d): 

g.  In  the  first  sentence  of  newly 
redesignated  paragraph  (d)(1)  removing 
the  phrase  "paragraph  (a)  of:  and 

h  Adding  paragraph  (d)(2)  to  read  as 
follows; 

§  240.14d-4    Dissemination  of  tender  offers 
to  security  holders. 

As  soon  as  practicable  on  the  date  of 
commencement  of  a  tender  offer,  the 
bidder  must  publish,  send  or  give  the 
disclosure  required  bv  §  240.14d-6  to 
security  holders  of  the  class  of  seciorities 
that  is  the  subject  of  the  offer,  by 
(  omplying  with  all  of  the  requirements 
of  any  of  the  following: 


(a)  Cash  tender  offers  and  exempt 
securities  offers.  For  tender  offers  in 
which  the  consideration  consists  solely 
of  cash  and/or  secinities  exempt  from 
registration  under  section  3  of  the 
Securities  Act  of  1933  (15  U.S.C.  77c): 
***** 

(3)  Use  of  stockholder  lists  and 
security  position  listings.  Any  bidder 
using  stockholder  lists  and  security 
position  listings  under  §  240.14d-5 
must  comply  with  paragraph  (a)(1)  or  (2) 
of  this  section  on  or  before  the  date  of 
the  bidder's  request  under  §  240. 14d- 
5(a). 

Instruction  to  paragraph  (a):  Tender  offers 
may  be  published  or  sent  or  given  to  security 
holders  by  other  methods,  but  with  respect 
to  summary  publication  and  the  use  of 
stockholder  lists  and  security  position 
listings  under  §240.14d-5.  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  are  exclusive. 

(b)  Registered  securities  offers.  For 
tender  offers  in  which  the  consideration 
consists  solely  or  partially  of  securities 
registered  under  the  Securities  Act  of 
1933,  a  registration  statement  containing 
all  of  the  required  information. 
including  pricing  information,  has  been 
filed  and  a  preliminary  prospectus  or  a 
prospectus  that  meets  the  requirements 
of  section  10(a)  of  the  Securities  Act  (15 
U.S.C.  77j(a)).  including  a  letter  of 
transmittal,  is  delivered  to  security 
holders.  However,  for  going-private 
transactions  (as  defined  by  ^  240.13e-3) 
and  roll-up  transactions  (as  described  by 
Item  901  of  Regulation  S-K  (§  229.901  of 
this  chapter)),  a  registration  statement 
registering  the  securities  to  be  offered 
must  have  become  effective  and  only  a 
prospectus  that  meets  the  requirements 
of  section  10(a)  of  the  Securities  Act 
may  be  delivered  to  security  holders  on 
the  date  of  commencement. 

Instructions  to  paragraph  (b) 

1.  If  the  prospectus  is  being  delivered  by 
mail,  mailing  on  the  date  of  commencement 
is  sufficient. 

2.  A  preliminary  prospectus  used  under 
this  section  may  not  omit  information  under 
§  230.430  or  §  230.430A  of  this  chapter. 

3.  If  a  preliminary  prospectus  is  used 
under  this  section  and  the  bidder  must 
disseminate  material  changes,  the  tender 
offer  must  remain  open  for  the  period 
specified  in  paragraph  (d)(2)  of  this  section. 

4.  If  a  preliminary  prospectus  is  used 
under  this  section,  tenders  may  be  requested 
in  accordance  with  §  230.162(a)  of  this 
chapter. 
***** 

(d)  Publication  of  changes  and 
extension  of  the  offer.  (1)  *   *   * 

(2)  In  a  registered  securities  offer 
where  the  bidder  disseminates  the 
preliminary  prospectus  as  permitted  by 
paragraph  (b)  of  this  section,  the  offer 
must  remain  open  from  the  date  that 


material  changes  to  the  tender  offer 
materials  are  disseminated  to  security 
holders,  as  follows: 

(i)  Five  business  days  for  a  prospectus 
supplement  containing  a  material 
change  other  than  price  or  share  levels; 

(ii)  Ten  business  days  for  a  prospectus 
supplement  containing  a  change  in 
price,  the  amount  of  securities  sought, 
the  dealer's  soliciting  fee,  or  other 
similarly  significant  change: 

(iii)  Ten  business  davs  for  a 
prospectus  supplement  included  as  part 
of  a  post-effective  amendment;  and 

(iv)  Twenty  business  days  for  a 
revised  prospectus  when  the  initial 
prospectus  w^as  materially  deficient. 

39.  By  amending  §  240.14d-5  by 
revising  paragraph  (c)(1)  to  read  as 
follows; 

§240.14d-5     Dissemination  of  certain 
tender  offers  by  the  use  of  stockholder  lists 
and  security  position  listings. 

*         *         *         *  k 

(c)  *   *   * 

(1)  No  later  than  the  third  business 
day  after  the  date  of  the  bidder's 
request,  the  subject  companv  must 
furnish  to  the  bidder  at  the  subject 
company's  principal  executive  office  a 
copy  of  the  names  and  addresses  of  the 
record  holders  on  the  most  recent 
stockholder  list  referred  to  in  paragraph 
(a)(2)  of  this  section:  the  names  and 
addresses  of  participants  identified  on 
the  most  recent  security  position  listing 
of  any  clearing  agency  that  is  within  the 
access  of  the  subject  company:  and  the 
most  recent  list  of  names,  addresses  and 
security  positions  of  beneficial  owners 
as  specified  in  §  240.14a-13(b).  in  the 
possession  of  the  subject  company,  or 
that  subsequently  comes  into  its 
possession.  All  security  holder  list 
information  must  be  in  the  format 
requested  by  the  bidder  to  the  extent  the 
format  is  available  to  the  subject 
company  without  undue  burden  or 
expense. 
***** 

40.  By  revising  §  240.14d-6  to  read  as 
follows: 

§240.14d-6    Disclosure  of  tender  offer 
information  to  security  holders. 

(a)  Information  required  on  date  of 
commencement. — (1)  Long- form 
publication.  If  a  tender  offer  is 
published,  sent  or  given  to  security 
holders  on  the  date  of  commencement 
by  means  of  long-form  publication 
under  §240.14d-4(a)(l).  the  long-form 
publication  must  include  the 
information  required  by  paragraph  (d)(1) 
of  this  section. 

(2)  Summary  publication.  If  a  tender 
offer  is  published,  sent  or  given  to 
security  holders  on  the  date  of 
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commencement  by  means  of  summan' 
publication  under  §  240. 14d-4(a)(2):  ' 

(i)  The  summary  advertisement  must 
contain  at  least  the  information  required 
by  paragraph  (d)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials 
furnished  by  the  bidder  upon  request  of 
any  security  holder  must  include  the 
information  required  by  paragraph  (d)(1) 
of  this  section 

(3)  Use  of  stockholder  lists  and 
security  position  listings.  If  a  tender 
offer  is  published,  sent  or  given  to 
security  holders  on  the  date  of 
commencement  bv  the  use  of 
stockholder  lists  and  security  position 
listings  under  §  240.14d-4(a")(3): 

(i)  The  summary  advertisement  must 
contain  at  least  the  information  required 
by  paragraph  (d)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials 
transmitted  to  security  holders  pursuant 
to  such  lists  and  securitv  position 
listings  and  furnished  by  the  bidder 
upon  the  request  of  any  security  holder 
must  include  the  information  required 
by  paragraph  (d)(l  I  of  this  section, 

(4)  Other  tender  offers.  If  a  tender 
offer  is  published  or  sent  or  given  to 
security  holders  other  than  pursuant  to 
§  240.14d-4(a).  the  tender  offer 
materials  that  are  published  or  sent  or 
given  to  security  holders  on  the  date  of 
commencement  of  such  offer  must 
include  the  information  required  by 
paragraph  (d)(1)  of  this  section, 

(b)  Information  required  in  other 
tender  offer  materials  published  after 
commencement-  Except  for  tender  offer 
materials  described  in  paragraphs 
(a)(2)(ii)  and  (a)(3)(ii)  of  this  section, 
additional  tender  offer  materials 
published,  sent  or  given  to  security 
holders  after  commencement  must 
include: 

(1)  The  identities  of  the  bidder  and 
subject  company: 

(2)  The  amount  and  class  of  securities 
being  sought: 

(3)  The  type  and  amount  of 
consideration  being  offered;  and 

(4)  The  scheduled  expiration  date  of 
the  tender  offer,  whether  the  tender 
offer  may  be  extended  and,  if  so.  the 
procedures  for  extension  of  the  tender 
offer. 

Instruction  to  paragraph  (b):  If  the 
additional  tender  offer  materials  are 
summary  advertisements,  thev  also  must 
include  the  information  required  b\' 
paragraphs  (d)(2)(v)  of  this  section, 

(c)  Material  changes  A  material 
change  in  the  information  published  or 
sent  or  given  to  security  holders  must  be 
promptly  disclosed  to  security  holders 
in  additional  tender  offer  materials. 

(d)  Information  to  be  included. — (1) 
Tender  offer  materials  other  than 


summon.'  publication.  The  following 
information  is  required  bv  paragraphs 
(a)(1),  (a){2)(ii),  (a)(3)(ii)  and  (a)(4)  of 
this  section: 

(i)  The  information  required  by  Item 
1  of  Schedule  TO  (§  240  14d-lo6) 
(Summary  Term  Sheet);  and 

(ii)  The  information  required  by  the 
remaining  items  of  Schedule  TO 
(§  240,14d-1001  for  third-party  tender 
offers,  except  for  Item  12  (exhibits)  of 
Schedule  TO  (§  240,14d-100),  or  a  fair 
and  adequate  summary  of  the 
information, 

(2)  Summary  Publication.  The 
following  information  is  required  in  a 
summary  advertisement  under 
paragraphs  (a)(2)(i)  and  (a){3)(i)  of  this 
section: 

(i)  The  identity  of  the  bidder  and  the 
subject  company; 

(ii)  The  information  required  by  Item 
1004(a)(1)  of  Regulation  M-A 
(§229, 1004(a)(1)  of  this  chapter); 

(iii)  If  the  tender  offer  is  for  less  than 
all  of  the  outstanding  securities  of  a 
class  of  equity  securities,  a  statement  as 
to  whether  the  purpose  or  one  of  the 
purposes  of  the  tender  offer  is  to  acquire 
or  influence  control  of  the  business  of 
the  subject  companv; 

(iv)  A  statement  that  the  information 
required  by  paragraph  (d)(1)  of  this 
section  is  incorporated  by  reference  into 
the  summary  ad\ertisement; 

(v)  Appropriate  instructions  as  to  how 
security  holders  may  obtain  promptly, 
at  the  bidder's  expense,  the  bidder's 
tender  offer  materials;  and 

(vi)  In  a  tender  offer  puWished  or  sent 
or  given  to  security  holders  by  use  of 
stockholder  lists  and  security  position 
listings  under  ^  240,14d-4(a')(3),  a 
statement  that  a  request  is  being  made 
for  such  lists  and  listings.  The  summary 
publication  also  must  state  that  tender 
offer  materials  will  be  mailed  to  record 
holders  and  will  be  furnished  to 
brokers,  banks  and  similar  persons 
whose  name  appears  or  whose  nominee 
appears  on  the  list  of  security  holders 
or.  if  applicable,  who  are  listed  as 
participants  in  a  clearing  agency's 
security  position  listing  for  subsequent 
transmittal  to  beneficial  owners  of  such 
securities.  If  the  list  furnished  to  the 
bidder  also  included  beneficial  owners 
pursuant  to  §  240.14d-5{c)(l)  and  tender 
offer  materials  will  be  mailed  directly  to 
beneficial  holders,  include  a  statement 
to  that  effect. 

(3)  \o  transmittal  letter.  Neither  the 
initial  summary  advertisement  nor  any 
subsequent  summarv  advertisement 
may  include  a  transmittal  letter  (the 
letter  furnished  to  security  holders  for 
transmission  of  securities  sought  in  the 
tender  offer)  or  any  amendment  to  the 
transmittal  letter. 


41,  By  amending  §  240.14d-7  by 
redesignating  paragraph  (a)  as  (a)(1)  and 
adding  paragraph  (a)(2)  to  read  as 
follows: 

§240.14<}-7     Additional  withdrawal  rights 

(a)  *    *    * 

(2)  Exemption  during  subsequent 
offering  period.  Notwithstanding  the 
provisions  of  section  14(d)(5)  of  the  Act 
(15  U,S.C,  78n(d)(5))  and  paragraph  (a) 
of  this  section,  the  bidder  need  not  offer 
withdrawal  rights  during  a  subsequent 
offering  period, 
***** 

42.  By  amending  §  240.14d-9  as 
follows: 

a.  By  revising  the  section  heading; 

b.  Redesignating  paragraphs  (a) 
through  (f)  as  paragraphs  (b)  through  (g); 

c.  Adding  new  paragraph  (a);  and 

d.  Revising  the  introductory  text  of 
newly  redesignated  paragraph  (b)  to 
read  as  follows: 

§240  14d-9     Recommendation  or 
solicitation  by  ttie  subject  company  and 
others 

(a)  Pre-commencement 
communications.  A  communication  by  a 
person  described  in  paragraph  (e)  of  this 
section  with  respect  to  a  tender  offer 
will  not  be  deemed  to  constitute  a 
recommendation  or  solicitation  under 
this  section  if: 

(1)  The  tender  offer  has  not 
commenced  under  §  240.14d-2;  and 

(2)  The  communication  is  filed  under 
cover  of  Schedule  14D-9  (§  240. 14d- 
101)  with  the  Commission  no  later  than 
the  date  of  the  communication. 

Instructions  to  paragraph  (a)(2): 

1.  The  box  on  the  front  of  Schedule  14D- 
9  (§240.14d-101)  indicating  that  the  filing 
contains  pre-commencement 
communications  must  be  checked. 

2.  Any  communications  made  in 
connection  with  an  exchange  offer  registered 
under  the  Securities  Act  of  1933  need  only 
be  filed  under  §230.425  of  this  chapter  and 
will  be  deemed  filed  under  this  section. 

3.  Each  pre-commencement  written 
communication  must  include  a  prominent 
legend  in  clear,  plain  language  advising 
security  holders  to  read  the  company's 
solicitation/recommendation  statement  when 
it  is  available  because  it  contains  important 
information.  The  legend  also  must  advise 
investors  that  they  can  get  the 
recommendation  and  other  filed  documents 
for  free  at  the  Commission's  web  site  and 
explain  which  documents  are  free  from  the 
filer. 

4.  See  §§  230.135.  230.165  and  230.166  of 
this  chapter  for  pre-commencement 
communications  made  in  connection  with 
registered  exchange  offers. 

(b)  Post-commencement 
communications.  After  commencement 
by  a  bidder  under  §  240.14d-2.  no 
solicitation  or  recommendation  to 
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security  holders  mav  he  made  by  any 
person  desrnhed  in  paragraph  (e)  of  this 
section  with  respect  to  a  tender  offer  for 
such  securities  unless  as  soon  as 
practicable  on  the  date  such  solicitation 
or  recommendation  is  first  published  or 
sent  or  given  to  security  holders  such 
person  complies  with  the  following: 

(1)'    *    * 
***** 

43   By  amending  §  240.14d-9  by 

removing  the  reference: 

a.  "eight  copies  of  in  newly 
redesignated  paragraph  (b)(1); 

b.  ■  140-1"  in  newly  redesignated 
paragraphs  (b)(2)(i)  and  (b)(3)(i)  and  in 
Its  place  adding  "TO"; 

c.  "Items  2  and  4(a)  of  Schedule  14D- 
y"  in  newly  redesignated  paragraph 
(b)(2)(ii)  and  in  its  place  adding  "Items 
1003(d)  and  1012(a)  of  Regulation  M-A 
(^229-1003(d)  and  *>  229  1012(a))"; 

d.  "paragraph  (a)(2)  or  (3)"  in  newly 
redesignated  paragraph  (c)(2)  and  in  its 
place  adding  "paragraph  (b)(2)  or  (3)"; 

e.  "Items  1.  2.  3(b).  4.  6.  7  and  8"  in 
newly  redesignated  paragraph  (d)  and  in 
its  place  adding  "Items  1  through  8"; 

f.  "paragraphs  (d)(2)  and  (e)"  in  the 
introductory  text  of  newlv  redesignated 
paragraph  (e)(1)  and  in  its  place  adding 
"paragraphs  (e)(2)  and  (f)". 

g.  "paragraph  (d)(1)"  each  time  it 
appears  in  newly  redesignated 
paragraph  (e)(2)  and  in  its  place  adding 
"paragraph  (e)(1)"; 

h  "14D-1  (^240.14d-101)"  in  newly 
redesignated  paragraph  (e)(2)(i)  and  in 
its  place  adding  "TO  (§  240.14d-100)"; 
and 

1   "paragraph  (e)(3)"  in  newly 
redesignated  paragraph  (f)(4)  and  in  its 
place  adding  "paragraph  (f)(3)". 

44  Bv  adding  i?240.14d-ll  to  read  as 
follows: 

§240.14d-11     Subsequent  offering  period 

A  bidder  may  elect  to  provide  a 
subsequent  offering  period  of  three 
business  days  to  20  business  days 
during  which  tenders  will  be  accepted 
if: 

(a)  The  initial  offering  period  of  at 
least  20  business  davs  has  expired; 

(h)  The  offer  is  for  all  outstanding 
securities  of  the  class  that  is  the  subject 
of  the  tender  offer,  and  if  the  bidder  is 
offering  security  holders  a  choice  of 
different  forms  of  consideration,  there  is 
no  ceiling  on  anv  form  of  consideration 
offered; 

(c)  The  bidder  immediately  accepts 
and  promptly  pays  for  all  securities 
tendered  during  the  initial  offering 
period; 

(d)  The  bidder  announces  the  results 
of  the  tender  offer,  including  the 
approximate  number  and  percentage  of 
securities  deposited  to  date,  no  later 


than  9:00  a.m.  Eastern  time  on  the  next 
business  day  after  the  expiration  date  of 
the  initial  offering  period  and 
immediately  begins  the  subsequent 
offering  period: 

(e)  The  bidder  immediately  accepts 
and  promptly  pays  for  all  securities  as 
they  are  tendered  during  the  subsequent 
offering  period;  and 

(f)  The  bidder  offers  the  same  form 
and  amount  of  consideration  to  security 
holders  in  both  the  initial  and  the 
subsequent  offering  period 

Note  §240.14d-ll:  No  withdrawal  rights 
apply  during  the  subsequent  offering  period 
in  accordance  with  §  240.14d-7(a)(2). 

45.  By  revising  §  240.14d-100  to  read 
as  follows: 

§240.14d-100    Schedule  TO.  Tender  offer 
statement  under  section  14(d)(1)  or  13(e)(1) 
of  the  Securities  Exchange  Act  of  1934. 

Securities  and  Exchange  Commission. 

Washington.  D.C.  20549 

Schedule  TO 

Tender  Offer  Statement  under  Section 

14(d)(1)  or  13(e)(1)  of  the  Securities  Exchange 

Act  of  1934 

(Amendment  No. )* 

(Name  of  Subject  Company  (issuer)) 

(Names  of  Filing  Persons  (identifying  status 
as  offeror,  issuer  or  other  person)) 

(Title  of  Class  of  Securities) 

(CUSIP  Number  of  Class  of  Securities) 
(Name,  address,  and  telephone  numbers  of 
person  authorized  to  rereivR  notices  and 
communications  on  behalf  of  filing  persons) 

Calculation  of  Filing  Fee 


Transaction  valuation* 


Amount  of  filing  fee 


*Set  forth  the  amount  on  which  the  filing  fee 
is  calculated  and  state  how  it  was  determined. 

[     )  Check  the  box  if  any  part  of  the  fee  is 
offset  as  provided  by  Rule  0-ll(a)(2)  and 
identify  the  filing  with  which  the  offsetting 
fee  was  previously  paid.  Identify  the 
previous  filing  by  registration  statement 
number,  or  the  Form  or  Schedule  and  the 
date  of  its  filing. 

Amount  Previously  Paid:  

Form  or  Registration  No.: 

Filing  Party: 

Date  Filed: 

I     ]  Check  the  box  if  the  filing  relates 
solely  to  preliminary  communications  made 
before  the  commencement  of  a  tender  offer. 

Check  the  appropriate  boxes  below  to 
designate  any  transactions  to  which  the 
statement  relates: 

(     I  third-party  tender  offer  subject  to  Rule 
14d-l. 

I     1  issuer  tender  offer  subject  to  Rule  13e- 
4. 


I     1  going-private  transaction  subject  to 
Rule  13e-3, 

(     1  amendment  to  Schedule  13D  under 
Rule  13d-2. 

Check  the  following  box  if  the  filing  is  a 
final  amendment  reporting  the  results  of  the 
tender  offer:  [     ] 

General  Instructions: 

A.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the  Commission 
if  paper  filing  is  permitted. 

B.  This  filing  must  be  accompanied  by  a 
fee  payable  to  the  Commission  as  required  by 
§240.6-11. 

C.  If  the  statement  is  filed  bv  a  general  or 
limited  partnership,  syndicate  or  other  group. 
the  information  called  for  by  Items  3  and  5- 

8  for  a  third-party  tender  offer  and  Items  5- 
8  for  an  issuer  tender  offer  must  be  given 
with  respect  to:  (i)  Each  partner  of  the  general 
partnership:  (ii)  each  partner  who  is,  or 
functions  as,  a  general  partner  of  the  limited 
partnership;  (iii)  each  member  of  the 
syndicate  or  group:  and  (iv)  each  person 
controlling  the  partner  or  member.  If  the 
statement  is  filed  by  a  corporation  or  if  a 
person  referred  to  in  (i),  (ii).  (iii)  or  (iv)  of  this 
Instruc:tion  is  a  corporation,  the  information 
called  for  by  the  items  specified  above  must 
be  given  with  respect  to:  (a)  Each  executive 
officer  and  director  of  the  corporation:  (b) 
each  person  controlling  the  corporation;  and 
(c)  each  executive  officer  and  director  of  any 
corporation  or  other  person  ultimately  in 
control  of  the  corporation. 

D.  If  the  filing  contains  only  preliminary 
communications  made  before  the 
commencement  of  a  tender  offer,  no 
signature  or  filing  fee  is  required.  The  filer 
need  not  respond  to  the  items  in  the 
schedule.  Any  pre-commencement 
communications  that  are  filed  under  cover  of 
this  schedule  need  not  be  incorporated  by 
reference  into  the  schedule. 

E.  If  an  item  is  inapplicable  or  the  answer 
is  in  the  negative,  so  state.  The  statement 
published,  sent  or  given  to  security  holders 
may  omit  negative  and  not  applicable 
responses.  If  the  schedule  includes  anv 
information  that  is  not  published,  sent  or 
given  to  security  holders,  provide  that 
information  or  specifically  incorporate  it  by 
reference  under  the  appropriate  item  number 
and  heading  in  the  schedule.  Do  not  recite 
the  text  of  disclosure  requirements  in  the 
schedule  or  any  document  published,  sent  or 
given  to  security  holders.  Indicate  clearly  the 
coverage  of  the  requirements  without 
referring  to  the  text  of  the  items. 

F.  Information  c:ontained  in  exhibits  to  the 
statement  may  be  incorporated  b>  reference 
in  answer  or  partial  answer  to  anv  item 
unless  it  would  render  the  answer 
misleading,  incomplete,  unclear  or 
confusing.  .■\  copy  of  any  information  that  is 
incorporated  by  reference  or  a  copy  of  the 
pertinent  pages  of  a  document  c:ontaining  the 
information  must  be  submitted  with  this 
statement  as  an  exhibit,  unless  it  was 
previously  filed  with  the  Commission 
electronically  on  EDG.^R,  If  an  exhibit 
contains  information  responding  to  more 
than  one  item  in  the  sc:hedule.  all 
information  in  that  exhibit  may  be 
incorporated  by  reference  once  in  response  to 
the  several  items  in  the  schedule  for  which 
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it  provides  an  answer.  Information 
incorporated  by  reference  is  deemed  filed 
with  the  Commission  for  all  purposes  of  the 
Act. 

G.  A  filing  person  may  amend  its 
previously  filed  Schedule  13D  (§  240.13d- 
101)  on  Schedule  TO  (§240.14d-100)  if  the 
appropriate  box  on  the  cover  page  is  checked 
to  indicate  a  combined  filing  and  the 
information  called  for  by  the  fourteen 
disclosure  items  on  the  cover  page  of 
Schedule  13D  (§  240.13d-101)  is  provided  on 
the  cover  page  of  the  combined  filing  with 
respect  to  each  filing  person. 

H.  The  final  amendment  required  by 
§240.14d-3[b)(2)and  §  240.1 3e-^(c)(4)  will 
satisf\-  the  reporting  requirements  of  section 
13(d)  of  the  Act  with  respect  to  all  securities 
acquired  by  the  offeror  in  the  fender  offer. 

I.  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in  this 
statement  may  omit  any  information 
previously  disclosed  in  this  statement. 
I.  If  the  tender  offer  disclosed  on  this 
statement  involves  a  going-private 
transaction,  a  combined  Schedule  TO 
(§240.14d-100)  and  Schedule  13E-3 
(§240.13e-100)  may  be  filed  with  the 
Commission  under  cover  of  Schedule  TO, 
The  Rule  13e-3  box  on  the  cover  page  of  the 
Schedule  TO  must  be  checked  to  indicate  a 
combined  filing.  All  information  called  for  by 
both  schedules  must  be  provided  except  that 
Items  1—3.  .5.  8  and  9  of  Schedule  TO  may 
be  omitted  to  the  extent  those  items  call  for 
information  that  duplicates  the  item 
requirements  in  Schedule  13E-3, 

K.  For  purposes  of  this  statement,  the 
following  definitions  apply: 

(1)  The  term  offeror  means  any  person  who 
makes  a  tender  offer  or  on  whose  behalf  a 
tender  offer  is  made; 

(2)  The  term  issuer  tender  offer  has  the 
same  meaning  as  in  Rule  13e-4(a)(2);  and 

(3)  The  term  third-party  tender  offer  means 
a  tender  offer  that  is  not  an  issuer  tender 
offer. 

Special  instructions  for  (omplving  With 
Schedule  to 

I  nder  Sections  13(e),  14(d)  and  23  of  the 
.^ct  and  the  rules  and  regulations  of  the  Act, 
the  Commission  is  authorized  to  solicit  the 
information  required  to  be  supplied  by  this 
schedule. 

Disclosure  of  the  information  specified  in 
this  schedule  is  mandatory,  except  for  l.R.S. 
identification  numbers,  disclosure  of  which 
is  voluntary.  The  information  will  be  used  for 
the  primary  purpose  of  disclosing  tender 
offer  and  going-private  transactions.  This 
statement  will  be  made  a  matter  of  public 
record.  Therefore,  any  information  given  will 
be  available  for  inspection  by  any  member  of 
the  public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  c:an  use  it  for  a 
variety  of  purposes,  including  referral  to 
other  governmental  authorities  or  securities 
self-regulatory  organizations  for  investigatory 
purposes  or  in  connection  with  litigation 
involving  the  Federal  securities  laws  or  other 
civil,  criminal  or  regulatory  statutes  or 
provisions.  l.R.S.  identification  numbers,  if 
furnished,  will  assist  the  Commission  in 
identifying  securitv  holders  and,  therefore,  in 


promptly  processing  tender  offer  and  going- 
private  statements. 

Failure  to  disclose  the  information 
required  by  this  schedule,  except  for  l.R.S. 
identification  numbers,  may  resuh  in  civil  or 
criminal  action  against  the  persons  involved 
for  violation  of  the  Federal  securities  laws 
and  rules. 

Item  1.  Summary  Term  Sheet 

Furnish  the  information  required  by  Item 
1001  of  Regulation  M-A  (§  229.1001  of  this 
chapter)  unless  information  is  disclosed  to 
security  holders  in  a  prospectus  that  meets 
the  requirements  of  §  230.421(d)  of  this 
chapter. 

Item  2.  Subject  Company  Information 

Furnish  the  information  required  by  Item 
1002(a)  through  (c)  of  Regulation  M-A 
(§  229.1002  of  this  chapter). 

Item  3.  Identity  and  Background  of  Filing 
Person 

Furnish  the  information  required  by  Item 
1003(a)  through  (c)  of  Regulation  M-A 
(§229.1003  of  this  chapter)  for  a  third-party 
tender  offer  and  the  information  required  by 
Item  1003(a)  of  RegulaUon  M-A  (§  229.1003' 
of  this  chapter)  for  an  issuer  tender  offer. 

Item  4.  Terms  of  the  Transaction 

Furnish  the  information  required  by  Item 
1004(a)  of  Regulation  M-A  (§  229.1004  of  this 
chapter)  for  a  third-party  tender  offer  and  the 
information  required  by  Item  1004(a)  through 
(b)  of  Regulation  M-A  (§229,1004  of  this 
chapter)  for  an  issuer  tender  offer. 

Item  5.  Past  Contacts,  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by  Item 
1005(a)  and  (b)  of  Regulation  M-A 
(§  229.1005  of  this  chapter)  for  a  third-party 
tender  offer  and  the  information  required  by 
Item  1005(e)  of  Regulation  M-A  (§229.1005) 
for  an  issuer  tender  offer. 

Item  6.  Purposes  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  by  Item 
1006(a)  and  (c)(1)  through  (7)  of  Regulation 
M-A  (§  229.1006  of  this  chapter)  for  a  third- 
party  tender  offer  and  the  information 
required  by  Item  1006(a)  through  (c)  of 
Regulation  M-A  (§  229.1006  of  this  chapter) 
for  an  issuer  tender  offer. 

Item  7.  Source  and  Amount  of  Funds  or 
Other  Consideration 

Furnish  the  information  required  by  Item 
1007(a),  (b)  and  (d)  of  Regulation  M-A 
(§229.1007  of  this  chapter). 

Item  8.  Interest  in  Securities  of  the  Subject 
Company 

Furnish  the  information  required  by  Item 
1008  of  Regulation  M-A  (§229.1008  of  this 
chapter). 

Item  9.  Persons/Assets,  Retained,  Employed, 
Compensated  or  Used 

Furnish  the  information  required  by  Item 
1009(a)  of  Regulation  M-A  (§  229.1009  of  this 
chapter). 


Item  10.  Financial  Statements 

If  material,  furnish  the  information 
required  by  Item  1010(a)  and  (b)  of 
Regulation  M-A  (§229.1010  of  this  chapter) 
for  the  issuer  in  an  issuer  tender  offer  and  for 
the  offeror  in  a  third-party  tender  offer. 

Instructions  to  Item  10: 

1.  Financial  statements  must  be  provided 
when  the  offeror's  financial  condition  is 
material  to  security  holder's  decision 
whether  to  sell,  tender  or  hold  the  securities 

•   sought.  The  facts  and  circumstances  of  a 
tender  offer,  particularly  the  terms  of  the 
tender  offer,  may  influence  a  determination 
as  to  whether  financial  statements  are 
material,  and  thus  required  to  be  disclosed. 

2.  Financial  statements  are  nof  considered 
material  when:  (a)  The  consideration  offered 
consists  solely  of  cash;  (b)  the  offer  is  not 
subject  to  any  financing  condition:  and 
either:  (c)  the  offeror  is  a  public  reporting 
company  under  Section  13(a)  or  15(d)  of  the 
Act  that  files  reports  electronicallv  on 
EDGAR,  or  (d)  the  offer  is  for  all  outstanding 
securities  of  the  subject  class.  Financial 
information  may  be  required,  however,  in  a 
two-tier  transaction.  See  Instruction  5  below. 

3.  The  filing  person  may  incorporate  by 
reference  financial  statements  contained  in 
any  document  filed  with  the  Commission, 
solely  for  the  purposes  of  this  schedule,  if: 
(a)  The  financial  statements  substantially 
meet  the  requirements  of  this  item;  (b)  an 
express  statement  is  made  that  the  financial 
statements  are  incorporated  by  reference;  (c) 
the  information  incorporated  by  reference  is 
clearly  identified  by  page,  paragrapii.  caption 
or  otherwise;  and  (d)  if  the  information 
incorporated  by  reference  is  not  filed  with 
this  schedule,  an  indication  is  made  where 
the  information  may  be  inspected  and  copies 
obtained.  Financial  statements  that  are 
required  to  be  presented  in  comparative  form 
for  two  or  more  fiscal  years  or  periods  may 
not  be  incorporated  by  reference  unless  the 
material  incorporated  by  reference  includes 
the  entire  period  for  which  the  comparative 
data  is  required  to  be  given.  See  General 
Instruction  F  to  this  schedule. 

4.  If  the  offeror  in  a  third-party  fender  offer 
is  a  natural  person,  and  such  person's 
financial  information  is  material,  disclose  the 
net  worth  of  the  offeror.  If  the  offeror's  net 
worth  is  derived  from  material  amounts  of 
assets  that  are  not  readily  marketable  or  there 
are  material  guarantees  and  contingencies, 
disclose  the  nature  and  approximate  amount 
of  the  individual's  net  worth  that  consists  of 
illiquid  assets  and  the  magnitude  of  any 
guarantees  or  contingencies  that  may 
negatively  affect  the  natural  person's  net 
worth, 

5.  Pro  forma  financial  information  is 
required  in  a  negotiated  third-party  cash 
tender  offer  when  securities  are  intended  to 
be  offered  in  a  subsequent  merger  or  other 
transaction  in  which  remaining  target 
securities  are  acquired  and  the  acquisition  of 
the  subject  company  is  significant  to  the 
offeror  under  §  210.'l  l-01(b)(l)  of  this 
chapter.  The  offeror  must  disclose  the 
financial  information  specified  in  Item  3(f) 
and  Item  5  of  Form  S-4  (§  239.25  of  this 
chapter)  in  the  schedule  filed  with  the 
Commission,  but  may  furnish  only  the 
summary  financial  information  specified  iir 
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Item  3(d).  (e)  and  (f)  of  Form  S-4  in  the 
disclosure  document  sent  to  security  holders. 
If  pro  forma  financial  information  is  required 
bv  this  instruction,  the  historical  financial 
statements  specified  in  Item  1010  of 
Regulation  MA  (§  229.1010  of  this  chapter) 
,ire  requirt'd  for  the  bidder. 

^^  The  disclosure  materials  disseminated  to 
security  holders  may  contain  the  summarized 
financial  information  specified  by  Item 
10U)((  )  of  Regulation  M-A  (§229.1010  of  this 
chapter)  msfead  of  the  financial  information 
required  by  Item  1010(a)  and  (b).  In  that  case. 
the  financial  information  required  by  Item 
1010(a)  and  (h)  of  Regulation  M-A  must  be 
disclosed  in  the  statement.  If  summarized 
financial  information  is  disseminated  to 
security  holders,  include  appropriate 
instructions  on  how  more  complete  financial 
information  can  be  obtained.  If  the 
summarized  financial  information  is 
prepared  on  the  basis  of  a  comprehensive 
body  of  accounting  principles  other  than  U.S. 
(iAAP.  the  summarized  financial  information 
must  be  accompanied  by  a  reconciliation  as 
described  in  Instruction  8  of  this  Item. 

7,  If  the  offeror  is  not  subject  to  the 
periodic  reporting  requirements  of  the  Act, 
the  financial  statements  required  by  this  Item 
need  not  be  audited  if  audited  financial 
statements  are  not  available  or  obtainable 
without  unreasonable  cost  or  expense.  Make 
a  statement  to  that  effect  and  the  reasons  for 
their  unavailability. 

8,  If  the  financial  statements  required  by 
this  Item  are  prepared  on  the  basis  of  a 
comprehensive  body  of  accounting  principles 
other  than  U.S.  GAAP,  provide  a 
reconciliation  to  U.S.  GAAP  in  accordance 
with  Item  17of  Form  20-F(§  249. 220f  of  this 
chapter),  unless  a  reconciliation  is 
unavailable  or  not  obtainable  without 
unreasonable  cost  or  expense.  At  a  minimum, 
however,  when  financial  statements  are 
prepared  on  a  basis  other  than  U.S.  GAAP. 

a  narrative  description  of  all  material 
variations  in  accounting  principles,  practices 
and  methods  used  in  preparing  the  non-U.S. 
(,.\.\P  financial  statements  from  those 
ac  cepted  in  the  U.S.  must  be  presented. 

!tf'm  11   Additional  Information 

Furnish  the  information  required  by  Item 
1011  of  Regulation  M-A  (§229.1011  of  this 
chapter) 

Itt-m  12.  Exhibits 

Kile  as  an  exhibit  to  the  Schedule  all 
documents  specified  by  Item  1016  (a),  (b), 
(d).  Ig)  and  (h)  of  ReguJation  M-A  (§  229.1016 
of  this  chapter). 

Itfm  IJ  Information  Required  by  Schedule 

1  iE-J 

If  the  Schedule  TO  is  combined  with 
Schedule  13E-3  (§  240.13e-100),  set  forth  the 
information  required  by  Schedule  13E-3  that 
is  not  included  or  covered  bv  the  items  in 
Schedule  TO. 

Signature  After  due  inquiry  and  to  the  best 
of  mv  knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 

(Signature) 


(Name  and  title) 


(Date) 

Instruction  to  Signature:  The  statement 
must  be  signed  by  the  filing  person  or  that 
person's  authorized  representative.  If  the 
statement  is  signed  on  behalf  of  a  person  by 
an  authorized  representative  (other  than  an 
executive  officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of  the 
representative's  authority  to  sign  on  behalf  of 
the  person  must  be  filed  with  the  statement. 
The  name  and  any  title  of  each  person  who 
signs  the  statement  must  be  typed  or  printed 
beneath  the  signature.  See  §§240.12b-ll  and 
24O.14d-l(0  with  respect  to  signature 
requirements. 

46.  By  revising  §  240.14d-101  to  read 
as  foUowTs: 

§  240.1 4d-1 01     Schedule  14D-9. 

Securities  and  Exchange  Commission. 
Washington.  D.C.  20549 
Schedule  14D-9 

Solicitation/Recommendation  Statement 
under  Section  14(d)(4)  of  the  Securities 
Exchange  Act  of  1934 
(Amendment  No. ) 


(Name  of  Subject  Company) 


(Names  of  Persons  Filing  Statement) 

(Title  of  Class  of  Securities) 

(CUSIP  Number  of  Class  of  Securities) 

(Name,  address,  and  telephone  numbers  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  the  persons 
filing  statement) 

(     i  Check  the  box  if  the  filing  relates 
solely  to  preliminary  communications  made 
before  the  commencement  of  a  tender  offer. 

General  Instructions: 

A.  File  eight  copies  of  the  statement, 
including  all  exhibits,  with  the  Commission 
if  paper  filing  is  permitted. 

B.  If  the  filing  contains  only  preliminary 
communications  made  before  the 
commencement  of  a  tender  offer,  no 
signature  is  required.  The  filer  need  not 
respond  to  the  items  in  the  schedule.  Any 
pre-commencement  communications  that  are 
filed  under  cover  of  this  schedule  need  not 
be  incorporated  by  reference  into  the 
schedule. 

C.  If  an  item  is  inapplicable  or  the  answer 
is  in  the  negative,  so  state.  The  statement 
published,  sent  or  given  to  security  holders 
may  omit  negative  and  not  applicable 
responses.  If  the  schedule  includes  any 
information  that  is  not  published,  sent  or 
given  to  security  holders,  provide  that 
information  or  specifically  incorporate  it  by 
reference  under  the  appropriate  item  number 
and  heading  in  the  schedule.  Do  not  recite 
the  text  of  disclosure  requirements  in  the 
schedule  or  any  document  published,  sent  or 
given  to  security  holders.  Indicate  clearly  the 
coverage  of  the  requirements  without 
referring  to  the  text  of  the  items. 

D.  Information  contained  in  exhibits  to  the 
statement  may  be  incorporated  by  reference 


in  answer  or  partial  answer  to  any  item 
unless  it  would  render  the  answer 
misleading,  incomplete,  unclear  or 
confusing.  A  copy  of  any  information  that  is 
incorporated  by  reference  or  a  copy  of  the 
pertinent  pages  of  a  document  containing  the 
information  must  be  submitted  with  this 
statement  as  an  exhibit,  unless  it  was 
previously  filed  with  the  Commission 
electronically  on  EDG.AR.  If  an  exhibit 
contains  information  responding  to  more 
than  one  item  in  the  schedule,  all 
information  in  that  exhibit  may  be 
incorporated  by  reference  once  in  response  to 
the  several  items  in  the  schedule  for  which 
it  provides  an  answer.  Information 
incorporated  by  reference  is  deemed  filed 
with  the  Commission  for  all  purposes  of  the 
Act. 

E.  Amendments  disclosing  a  material 
change  in  the  information  set  forth  in  this 
statement  may  omit  any  information 
previously  disclosed  in  this  statement. 

Item  1   Subject  Company  Information 

Furnish  the  information  required  by  Item 
1002(a)  and  (b)  of  Regulation  M-A 
(§  229.1002  of  this  chapter). 

Item  2.  Identity  and  Background  of  Filing 
Person 

Furnish  the  information  required  by  Item 
1003(a)  and  (d)  of  Regulation  M-A 
(§  229.1003  of  this  chapter). 

Item  3.  Past  Contacts.  Transactions, 
Negotiations  and  Agreements 

Furnish  the  information  required  by  Item 

1005(d]  of  Regulation  M-A  (§229  1005  of  this 
chapter). 

Item  4.  The  Solicitation  or  Recommendation 

Furnish  the  information  required  by  Item 
10121a)  through  (c)  of  Regulation  M-A 
(§  229.1012  of  this  chapter). 

Item  5.  Person/Assets.  Retained.  Employed, 
Compensated  or  Used 

Furnish  the  information  required  by  Item 
1009(a)  of  Regulation  M-A  (§  229.1009  of  this 
chapter). 

Item  6.  Interest  in  Securities  of  the  Subject 
Company 

Furnish  the  information  required  bv  Item 
1008(b)  of  Regulation  M-A  (§  229.1008  of  this 
chapter). 

Item  7.  Purposes  of  the  Transaction  and 
Plans  or  Proposals 

Furnish  the  information  required  bv  Item 
1006(d)  of  Regulation  M-A  {§  229.1006  of  this 
chapter). 

Item  8  Additional  Information 

Furnish  the  information  required  bv  Item 
1011(b)  of  Regulation  M-A  (§  229.1011  of  this 
chapter). 

Item  9.  Exhibits 

File  as  an  exhibit  to  the  Schedule  all 
documents  specified  by  Item  1016(a),  (e)  and 
(g)  of  Regulation  M-A  ('§  229.1016  of  this 
chapter). 

Signature.  AHev  due  inquiry  and  to  the  best 
of  mv  knowledge  and  belief,  I  certify  that  the 
information  set  forth  in  this  statement  is  true, 
complete  and  correct. 
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(Signature) 


(Name  and  title) 


(Date) 

Instruction  to  Signature:  The  statement 
must  be  signed  by  the  filing  person  or  that 
person's  authorized  representative.  If  the 
statement  is  signed  on  behalf  of  a  person  by 
an  authorized  representative  (other  than  an 
executive  officer  of  a  corporation  or  general 
partner  of  a  partnership),  evidence  of  the 
representative's  authority  to  sign  on  behalf  of 
the  person  must  be  filed  with  the  statement. 
The  name  and  any  title  of  each  person  who 
signs  the  statement  must  be  typed  or  printed 
beneath  the  signature.  See  §240.14d-l(f) 
with  respect  to  signature  requirements. 

47.  By  adding  a  note  at  the  beginning 

of  Regulation  14E  (§  240.14e-]  througli 
§  240.14e-8]  that  reads  as  follows: 

.Note:  For  the  scope  of  and  definitions 
applicable  to  Regulation  14E,  refer  to 

§240.14d-l. 

48.  By  amending  §  240.14e-l  by 
revising  paragraph  (c)  to  read  as  follovkrs: 


§240.14e-1 
practices. 


Unlawful  tender  offer 


(c)  Fail  to  pav  the  consideration 
offered  or  return  the  securities 
deposited  by  or  on  behalf  of  security 
holders  promptly  after  the  termination 
or  withdrawal  of  a  tender  offer.  This 
paragraph  does  not  prohibit  a  bidder 
electing  to  offer  a  subsequent  offering 
period  under  §  240.14d-l  1  from  paying 
for  securities  during  the  subsequent 
offering  period  in  accordance  with  that 
section. 
***** 

49.  By  adding  §  240.14e-5  to  read  as 

follows: 

§240.14e-5    Prohibiting  purchases  outside 
of  a  tender  offer. 

(a)  Unlawful  activity.  As  a  means 
reasonably  designed  to  prevent 
fraudulent,  deceptive  or  manipulative 
acts  or  practices  in  connection  with  a 
tender  offer  for  equity  securities,  no 
covered  person  may  directlv  or 
indirectly  purchase  or  arrange  to 
purchase  any  subject  securities  or  anv 
related  securities  except  as  part  of  the 
tender  offer.  This  prohibition  applies 
from  the  time  of  public  announcement 
of  the  tender  offer  until  the  tender  offer 
e.xpires.  This  prohibition  does  not  apph' 
to  any  purchases  nr  arrangements  to 
purchase  made  during  the  time  of  any 
subsequent  offering  period  as  provided 
for  in  §240.14d-ll  if  the  consideration 
paid  or  to  be  paid  for  the  purchases  or 
arrangements  to  purchase  is  the  same  in 
form  and  amount  as  the  consideration 
offered  in  the  tender  offer. 


(b)  Excepted  activity.  The  following 
transactions  in  subject  securities  or 
related  securities  are  not  prohibited  by 
paragraph  (a)  of  this  section: 

(1)  Exercises  of  securities. 
Transactions  by  covered  persons  to 
convert,  exchange,  or  exercise  related 
securities  into  subject  securities,  if  the 
covered  person  owned  the  related 
securities  before  public  announcement; 

(2)  Purchases  for  plans.  Purchases  or 
arrangements  to  purchase  by  or  for  a 
plan  that  are  made  by  an  agent 
independent  of  the  issuer; 

(3)  Purchases  during  odd-lot  offers. 
Purchases  or  arrangements  to  purchase 
if  the  tender  offer  is  excepted  under 

§  240.1 3e-4(h}(5); 

(4)  Purchases  as  intermediary. 
Purchases  by  or  through  a  dealer- 
manager  or  its  affiliates  that  are  made  in 
the  ordinary  course  of  business  and 
made  either: 

(i)  On  an  agency  basis  not  for  a 
covered  person;  or 

(ii)  As  principal  for  its  own  account 
if  the  dealer-manager  or  its  affiliate  is 
not  a  market  maker,  and  the  purchase  is 
made  to  offset  a  contemporaneous  sale 
after  having  received  an  unsolicited 
order  to  buy  from  a  customer  who  is  not 
a  covered  person; 

(5)  Basket  transactions.  Purchases  or 
arrangements  to  purchase  a  basket  of 
securities  containing  a  subject  security 
or  a  related  security  if  the  following 
conditions  are  satisfied: 

(i)  The  purchase  or  arrangement  to 
purchase  is  made  in  the  ordinary  course 
of  business  and  not  to  facilitate  the 
tender  offer; 

(ii)  The  basket  contains  20  or  more 
securities;  and 

(iii)  Covered  securities  and  related 
securities  do  not  comprise  more  than 
5%  of  the  value  of  the  basket; 

(6)  Covering  transactions.  Purchases 
or  arrangements  to  purchase  that  are 
made  to  satisfy  an  obligation  to  deliver 
a  subject  security  or  a  related  security 
arising  from  a  short  sale  or  from  the 
exercise  of  an  option  by  a  non-covered 
person  if: 

(i)  The  short  sale  or  option  transaction 
was  made  in  the  ordinary'  course  of 
business  and  not  to  facilitate  the  offer; 

(ii)  In  the  case  of  a  short  sale,  the  short 
sale  was  entered  into  before  public 
announcement  of  the  tender  offer:  and 

(iii)  In  the  case  of  an  exercise  of  an 
option,  the  covered  person  wrote  the 
option  before  public  announcement  of 
the  tender  offer; 

(7)  Purchases  pursuant  to  contractual 
obligations.  Purchases  or  arrangements 
to  purchase  pursuant  to  a  contract  if  the 
following  conditions  are  satisfied: 

(i)  The  contract  was  entered  into 
before  public  announcement  of  the 
tender  offer: 


(ii)  The  contract  is  unconditional  and 
binding  on  both  parties;  and 

(iii)  The  existence  of  the  contract  and 
all  material  terms  including  quantity, 
price  and  parties  are  disclosed  in  the 
offering  materials; 

(8)  Purchases  or  arrangements  to 
purchase  by  an  affiliate  of  the  dealer- 
manager  Purchases  or  arrangements  to 
purchase  by  an  affiliate  of  a  dealer- 
manager  if  the  following  conditions  are 
satisfied: 

(i)  The  dealer-manager  maintains  and 
enforces  written  policies  and 
procedures  reasonably  designed  to 
prevent  the  flow  of  information  to  or 
from  the  affiliate  that  might  result  in  a 
violation  of  the  federal  securities  laws 
and  regulations; 

(ii)  The  dealer-manager  is  registered 
as  a  broker  or  dealer  under  Section  15(a) 
of  the  Act; 

(iii)  The  affiliate  has  no  officers  (or 
persons  performing  similar  functions)  or 
employees  (other  than  clerical, 
ministerial,  or  support  personnel)  in 
common  with  the  dealer-manager  that 
direct,  effect,  or  recommend 
transactions  in  securities;  and 

(iv)  The  purchases  or  arrangements  to 
purchase  are  not  made  to  facilitate  the 
tender  offer: 

(9)  Purchases  by  connected  exempt 
market  makers  or  connected  exempt 
principal  traders.  Purchases  or 
arrangements  to  piu-chase  if  the 
following  conditions  are  satisfied: 

(i)  The  issuer  of  the  subject  security 
is  a  foreign  private  issuer,  as  defined  in 
§  240.3b-4(c); 

(ii)  The  tender  offer  is  subject  to  the 
United  Kingdom's  City  Code  on 
Takeovers  and  Mergers;        * 

(iii)  The  purchase  or  arrangement  to 
purchase  is  effected  by  a  coiuiected 
exempt  market  maker  or  a  connected 
exempt  principal  trader,  as  those  terms 
are  used  in  the  United  Kingdom's  City 
Code  on  Takeovers  and  Mergers; 

(iv)  The  connected  exempt  market 
maker  or  the  connected  exempt 
principal  trader  complies  with  the 
applicable  provisions  of  the  United 
Kingdom's  City  Code  on  Takeovers  and 
Mergers;  and 

(v)  The  tender  offer  documents 
disclose  the  identity  of  the  connected 
exempt  market  maker  or  the  connected 
exempt  principal  trader  and  disclose,  or 
describe  how  U.S.  security  holders  can 
obtain,  information  regarding  market 
making  or  principal  purchases  by  such 
market  maker  or  principal  trader  to  the 
extent  that  this  information  is  required 
to  be  made  public  in  the  United 
Kingdom;  and 

(10)  Purchases  during  cross-border 
tender  offers.  Purchases  or  arrangements 
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lii)  The  nfftTin--;  .i-"  u!n>'n'-  tumished 
to  l,'.S.  holiltTs  prninirv;ml>  Jisclose  the 
possibility  of  an\  pui(  bases,  or 
arrangements  to  purchase,  or  the  intent 
to  make  such  purchases: 

iiuj  The  offering  documents  disclose 
the  manner  in  which  any  information 
about  anv  such  pure  bases  or 
arrangements  'n  [uir<  base  will  be 
disclosed: 

(ivj  The  offeror  discloses  information 
in  the  United  States  about  anv  such 
purchases  or  arrangements  to  purchase 
in  a  manner  comparable  to  the 
disclosure  made  in  the  home 
jurisdicticm.  as  defined  in  §  240. 13e- 
4(i)(3l;  and 

(v)  The  purchases  cimipK  with  the 
applicable  tender  offer  laws  and 
regulations  of  the  home  jurisdiction. 

(c)  Definitinns  For  purposes  of  this 
section,  the  term 

(1)  Affiliate  has  the  same  medinng  as 
in  ^240.12b-2; 

(2)  A^ent  indppi-'ndent  of  the  issuer 
has  the  same  meaning  as  in  §  242.100(b) 
of  this  chapter: 

(3)  Covered  person  means: 

(1)  The  offeror  and  its  affiliates: 
(ii)  The  offeror's  dealer-manasi'^r  and 
its  affiliates. 


(iii)  Any  advisor  to  any  of  the  persons 
specified  in  paragraph  (c){3)(i)  and  (ii) 
of  this  section,  whose  compensation  is 
dependent  on  the  completion  of  the 
offer;  and 

(iv)  Any  person  acting,  directlv  or 
indirectly,  in  concert  with  anv  of  the 
persons  specified  in  this  paragraph 
(c)(3)  in  connection  with  any  purchase 
or  arrangement  to  purchase  any  subject 
seciu'ities  or  any  related  securities; 

(4)  Plan  has  the  same  meaning  as  in 
§  242.100(b)  of  this  chapter; 

(5)  Public  announcement  is  any  oral 
or  written  communication  bv  the  offeror 
or  any  person  authorized  to  act  on  the 
offeror's  behalf  that  is  reasonably 
designed  to,  or  has  the  effect  of, 
informing  the  public  or  security  holders 
in  general  about  the  tender  offer; 

(6)  Related  securities  means  securities 
that  are  immediately  convertible  into. 
exchangeable  for,  or  exercisable  for 
subject  securities:  and 

(7)  Subject  securities  has  the  same 
meaning  as  in  §  229  1  tJOO  of  this 
chapter. 

(a)  Exemptive  authority.  Upon  written 
application  or  upon  its  own  motion,  the 
Commission  may  grant  an  exemption 
from  the  provisions  of  this  section. 
either  unconditionally  or  on  specified 
terms  or  conditions,  to  any  transaction 
or  class  of  transactions  or  any  security 
or  class  of  security,  or  anv  person  or 
class  of  persons. 


50.  Bv  adding  §  240.14f^8  to  read  as 
follows: 

§240.14e-8     Prohibited  conduct  in 
connection  with  pre-commencement 
communications. 

h  is  a  fraudulent,  deceptive  or 
manipulative  act  or  practice  within  the 
meaning  of  section  14(e)  of  the  Act  (15 
U'S  CL  78n)  for  any  person  to  publicly 
announce  that  the  person  (or  a  party  on 
whose  behalf  the  person  is  acting)  plans 
to  make  a  tender  offer  that  has  not  yet 
been  commenced,  if  the  person: 

(a)  Is  making  the  announcement  of  a 
potential  tender  offer  without  the 
intention  to  commence  the  offer  within 
a  reasonable  time  and  complete  the 
offer: 

(b)  Intends,  directly  or  indirectly,  for 
the  announcement  to  manipulate  the 
market  price  of  the  stock  of  the  bidder 
or  subject  company;  or 

(c)  Does  not  have  the  reasonable  belief 
that  the  person  will  have  the  means  to 
purchase  securities  to  complete  the 
offer. 

B\  the  Commission. 

Dated:  October  22,  1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc   99-28.T5,T  Filed  11-9-99:  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

(CFDANo.:  84.133B-9] 

Office  of  Special  Education  and 
Rehabilitative  Services  National 
Institute  on  Disability  and 
Rehabilitation  Research,  Notice 
Inviting  Applications  and  Pre- 
Application  Meeting  for  a  New  Award 
for  a  Rehabilitation  Research  and 
Training  Center  (RRTC)  for  Fiscal  Year 
(FY)  2000   _ 

Purposf'Cin  March  IP.  19q9  a  notice 
was  published  in  the  Federal  Register 
(64  FR  13632)  inviting  applications  for 
a  new  FY  1999  award  for  a  RRTC  on 
rehabilitation  of  minorities  with 
disabilities.  Satisfactory  applications 
were  not  received  under  this  priority 
area.  There  is  a  continuing  need  for  this 
center. 

The  purposes  of  this  notice  are  to:  (1) 
Invite  interested  parties  to  participate  in 
a  pre-application  meeting  to  discuss  the 
funding  priority  and  receive  technical 
assistance  through  individual 
consultation  and  information  about  the 
funding  prioritv:  and  (2)  invite 
applications  for  a  RRTC^  on 
rehabilitation  of  minorities  with 
disabilities. 

Eligible  Applicants:  Parties  eligible  to 
applv  for  grants  under  this  program  are 
States:  public  or  private  agencies, 
including  for-profit  agencies:  pubhc  or 
private  organizations,  including  for- 
profit  organizations:  institutions  of 
iugliei  fducdtiun.  and  Indian  tribes  or 
tribal  organizations. 

Applications  Available:  November  10, 
1999. 

Prc-Apphcation  Meeting:  Interested 
parties  are  invited  to  participate  in  a 
pre-application  meeting  to  discuss  the 
funding  prioritv  for  a  RRTC  on 
rehabilitation  of  minorities  with 
disabilities  and  to  receive  technical 
assistance  through  individual 
consultation  and  information  about  the 
funding  prioritv  The  pre-application 
meeting  will  be  held  on  December  13, 
1999  at  the  Department  of  Education, 
()ffic:e  of  Special  Education  and 
Rehabilitative  Ser\  ices.  Switzer 
Building.  Room  1002.  330  C  Street, 
S.VV.,  Washington.  DC.  between  10  a,m, 
and  12  noon.  NIDRR  staff  will  also  be 
available  at  this  location  from  1:30  p.m. 
to  n  p.m  on  that  same  day  to  provide 
technical  assistance  through  individual 
consultation  and  information  about  the 
funding  prioritv   For  further  information 
contact  Delores  Watkins,  U.S. 
Department  of  Education,  Switzer 
Building,  room  3426.  400  Marvland 


Avenue,  S.W.,  Washington.  D,C.  20202. 
Telephone:  (202)  20.5-9195. 

NIDRR  will  make  alternative 
arrangements  to  accommodate 
interested  parties  who  are  unable  to 
attend  the  pre-application  meeting  in 
person. 

Assistance  to  Individuals  With 
Disabilities  at  the  Public  Meeting 

The  meeting  site  is  accessible  to 
individuals  with  disabilities.  If  you  will 
need  an  auxiliary  aid  or  serv  ice  to 
participate  in  the  meeting  (e.g.. 
interpreting  service,  assistive  listening 
device,  or  materials  in  an  alternate 
format),  notify  the  contact  person  listed 
above  at  least  two  weeks  before  the 
scheduled  meeting  date.  Although  we 
will  attempt  to  meet  a  request  we 
receive  after  that  date,  we  may  not  be 
ible  to  make  available  the  requested 
auxiliary  aid  or  service  because  of 
insufficient  time  to  arrange  it. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  fEDGAR). 
34  CFR  Parts  74,  75,  77,  80,  81,  82,  85, 
86,  97,  98,  and  99;  (b)  the  regulations  for 
this  program  in  34  CFR  Part  350:  and  (c) 
the  notice  of  final  prioritv  published  on 
March  19,  1999  in  the  Federal  Register 
(64  FR  13632):  and  the  notice  inviting 
application  published  on  March  19, 
1999  in  the  Federal  Regi.ster  (64  FR 
13637). 

Deadline  for  Transmittal  of 
Applications:  February  4,  2000, 

Maximum  Award  Amount  Per  Year: 
5500,000. 

Note:  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
that  proposes  a  project  funding  level  that 
exceeds  the  stated  maximum  award  amount 
per  year  (See  34  CFR  7.S, 104(b)). 

Estimated  Number  of  Awards:  1. 

Note:  The  estimate  of  funding  level  and 
awards  in  this  notice  does  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

Project  Period:  60  months. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  PO  Box 
1398.  Jessup.  MB  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  vou  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll-free):  1-877- 
57&-77"34. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html 

or  you  may  contact  ED  Pubs  at  its  E-mail 
address:  edpubs@inet.ed.gov 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternate  format  by  contacting  the 
Grants  and  Contracts  Services  Team. 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  S.W.,  Room  3317, 
Switzer  Building,  Washington.  D.C. 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  vou  mav  call 
the  TDD  number  at  (202)  205-4475. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternate  format  the 
standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
order  to  obtain  further  information 
about  the  funding  priority  and  the  pre- 
application  meeting  on  the  RRTC  on 
rehabilitation  of  minorities  with 
disabilities,  contact  Delores  Watkins. 
U.S.  Department  of  Education.  Switzer 
Building.  Room  3426,  330  C  Street, 
S.W.,  Washington.  D.C.  20202,  or  call 
(202)  205-9195.  Individuals  who  use  a 
telecommunications  device  (TDD)  mav 
call  the  TDD  number  at  (202)  205-4475. 
Internet:  Delores_Watkins@ed.gov 
Individuals  with  disabilities  may 
obtain  a  copy  of  this  document  in  an 
alternate  format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://w\vw. ed.gov/news. html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  tbe  PDF,  call  the 
U.S.  Govemmeiit  Printing  Office  toll 
free  at  1-888-293-6498:  or  in  the 
Washington,  D.C.  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  dnrument 
is  the  document  published  in  the  Federal 
Register.  Internet  acces.'i  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  761  and  762. 

Dated:  November  4.  1999. 
ludith  £,  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitativp  Senices. 

(FR  Doc.  99-294,33  Filed  1 1-9-99;  8:45  am) 

BILLING  CODE  4000-01 -U 


Wednesday 
November  10. 


1999 


Part  IV 


The  President 


i^iCiice  of  November  5.  1999 — 
Continuation  of  Iran  Emergency 


Federal  R 
Vol.  64,  ^ 
Wednesda 

Title  3- 
The  Pr 


[FR  Doc.  99- 
Filed  n-9-S 
Billing  code 


61471 


Federal   Reuister 
Vol.  64,  No.  217 

Wednesday.  November  10,  1999 
Title  3— 

The  President 


Presidential  Documents 


Notice  of  November  5,   1999 
Continuation  of  Iran  Emergency 


On  November  14  1979.  by  Executive  Order  12170,  the  President  declared 
d  national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  sitiuation  in 
Iran     Notices   of  the   rontmiiation   of  this  national   emergency  have  been 

transmitted  annual]\  b\-  the  President  to  'Iih  C^)vx:t'^^  .,r.  '  *hf  Federal  Reg- 
ister The  most  recent  notice  appeared  in  n;e  Federal  Register  on  Nuvemoe: 
12,  1998  Because  our  relations  with  Iran  have  not  yet  returned  to  normal, 
and  the  process  ot  implementint;  the  January  19.  1981,  agreements  with 
h'-an  is  still  undpr\va\ .  the  national  emergency  declared  on  November  14, 
1979.  must  (ontiRue  m  effect  beyond  November  14,  1999.  Therefore,  in 
accordant  e  with  set  tion  J02(d]  of  the  National  Emergencies  Act  (50  U.S.C. 
1622(d)),  1  am  continuing  the  national  emergency  with  respect  to  han.  This 
nr)tice   shall   i)e   rmh'    ''•■'--■■■    ~      •  •  - 

(.oneress. 


)l!shed  in  the  Federal   Register  and  transmitted  to  the 


UsTt^JvUKAM  ^TtUjo^^ 


[FR  Doc.  99-29668 
Filed  11-9-99;  8:45  am) 
Billing  code  3195-01-P 


THE  WHITE  HOUSE. 
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The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
io  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  10. 
1999 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Fellowships,  internships, 
training 

Service  fellowships: 
published  11-10-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Strait  of  Juan  de  Fuca,  WA; 
regulated  navigation  area; 
published  ii -10-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives 
Boeing:  published  10-21-99 
Bombardier:  published  i0-6- 

99 
Eurocopter  France, 
published  10-6-99 
McDonnell  Douglas 
published  10-6-99 
TREASURY  DEPARTMENT 
Customs  Service 
International  traffic;  foreign 
locomotives  and  railroad 

99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes. 
Consolidated  retum 
regulations— 
S  corporation  acquisition 
by  consolidated  group 
member:  published  11- 
10-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fruits,  vegetables,  and  other 
products,  processed: 
Destination  market 
inspections:  fees: 
comments  due  by  11-19- 
99:  published  9-20-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 


Hog  cholera;  importation 
and  in-transit  movement 
of  fresh  pork  and  pork 
products  from  Mexico  Into 
U.S.,  comments  due  by 
11-15-99;  published  9-15- 
99 

AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 

Child  nutrition  programs 
National  school  lunch, 
school  breakfast,  summer 
food  service,  and  child 
and  adult  care  food 
programs:  vegetable 
protein  products 
requirements  modification; 
comments  due  bv  ■"  1-19- 
99.  published  8-25-99 
Correction:  comments  due 

by  11-19-99:  published 

9-3-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  ana  th'-eatened 
species 

Sea  tuilie  conservation; 
shrimp  trawling 
requirements— 
Matagorda  Bay,  TX, 
inshore  waters'  limited 
tow  times  use  as 
alternative  to  turtle 
excluder  devices; 
comments  due  by  11- 
18-99,  published  10-25- 
99 
Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone- 
Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian 
Islands  groundfish 
comments  due  by  11- 
15-99:  published  10-1- 
99 

DEFENSE  DEPARTMENT 

Acquisition  regulations 
Commercial  items:  domestic 
source  restrictions: 
comments  due  by  11-15- 
99,  published  9-14-99 
Federal  Acquisition  Regulation 
(FAR), 

Federal  Supply  Schedules 
Program:  small  business 
opportunities,  comments 
due  by  11-15-99: 
published  9-14-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans    approval  and 
promulgation    various 
States 
California,  comments  due  by 

11-17-99,  published  10- 

18-99 


Nevada;  comments  due  by 
11-15-99;  published  11-3- 
99 

New  Jersey;  comments  due 

by  11-15-99;  published 

10-14-99 
New  York;  comments  due 

by  11-15-99;  published 

10-14-99 
North  Carolina;  comments 

due  by  11-15-99; 

published  10-15-99 
Hazardous  waste  program 
authonzations 
Georgia;  comments  due  by 

11-15-99;  published  10- 

14-99 

Hazardous  waste: 
Cement  kiln  dust. 
management  standards; 
comments  due  by  11-18- 
99;  published  8-20-99 

Pesticide  programs: 

Antimicrobial  pesticide 
products:  registration 
procedures  and  labeling 
standards;  comments  due 
by  11-16-99;  published  9- 
17-99 

Pesticides;  tolerances  m  food, 
animal  feeds,  and  raw 

agnculturai  commodities: 
Cyromazine;  comments  due 
by  11-15-99;  published  9- 
15-99 

Correction;  comments  due 
by  11-15-99;  published 
10-20-99 
Radiation  protection  programs; 
Rocky  Flats  Environmental 
Tecnnoiogy  Site;  waste 
characterization  program; 
documents  availability, 
comments  due  by  11-17- 
99:  published  10-18-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments 
Nevada,  comments  due  by 
11-15-99;  published  9-29- 
99 

Radio  stations;  table  of 
assignments: 

New  York;  comments  due 
by  11-15-99;  published 
10-6-99 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity, 
electronic  fund  transfers, 
consumer  leasing,  truth  In 
lending,  and  truth  In  savings 
(Regulations  B,  E.  M  Z. 
and  DD): 

Disclosure  requirements; 
delivery  by  electronic 
communication;  comments 
due  by  11-15-99; 
published  10-25-99 


FEDERAL  RETIREMENT 

THRIFT  INVESTMENT 

BOARD 

Privacy  Act;  implementation; 

comments  due  by  11-15-99; 

published  9-15-99 

FEDERAL  TRADE 
COMMISSION 

'■aoe  'egulation  rules: 
Home  Insulation;  lat>eling 
and  advertising; 
comments  due  by  11-15- 
99.  published  9-1-99 

GENERAL  SERVICES 

ADMINISTRATION 

Feaerai  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
Program;  small  business 
opportunities;  comments 
due  by  11-15-99; 
published  9-14-99 

Federal  travel 
Conference  planning  costs; 
comments  due  by  11-15- 
99    Dubiished  9-15-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Biological  products 
Blood,  blood  components, 
and  blood  denvatives; 
deferred  donors 
notification  requirements; 
comments  due  by  11-17- 
99;  published  8-19-99 
Human  blood  donors: 
testing  tor  evidence  of 
infection  due  to 
communicable  disease 
agents;  requirements; 
comments  due  by  11-17- 
99;  published  8-19-99 
Plasma  derivatives  and 
other  blood-denved 
products:  tracking  and 
notification  requirements; 
comments  due  by  11-17- 
99;  published  8-19-99 

Human  drugs: 
Narcotic  drugs  use  in 
maintenance  and 
detoxification  treatment  of 
narcotic  dependence 
(opioid  addiction): 
comments  due  by  11-19- 
99:  published  7-22-99 
Topical  otic  products  (OTC) 
for  drying  water-clogged 
ears;  final  monograph 
amendment;  comments 
due  by  11-15-99 
published  8-17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

MjT^an  drugs- 
Narcotic  drugs  use  in 
maintenance  and 
detoxification  treatment  of 
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narcotic  dependence 
:opioid  addiction): 
comments  due  by  11-19- 
99:  published  7-22-99 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs 

Single  family  mortgage 
insurance — 

Homeowner  downpayment 
sources:  comments  due 
by  11-15-99    published 
9-14-99 
Public  and  Indian  housing: 
Public  housing  agency 
consortia  and  |Oint 
ventures,  comments  due 
by  11-15-99    published  9- 
14-99 
Public  housing 
homeownership  programs; 
comments  due  by  11-15- 
99,  published  9-14-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species 

Columbian  white-tailed  deer: 
Douglas  County 
population  delisting, 
comments  due  by  11-18- 
99:  published  11-3-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Arkansas,  comments  due  by 
11-17-99,  published  10- 
18-99 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 

Copyright  office  and 
procedures 

Non-subscnption  digital 
transmissions    notice  and 
recordkeeping,  comments 
due  by  1 1-17-99: 
published  11-2-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR) 

Federal  Supply  Schedules 
Program,  small  business 


opportunities;  comments 

due  by  11-15-99; 

published  9-14-99 
Grant  and  cooperative 
agreement  recipients; 
administrative  requirements 
reduction;  comments  due  by 
11-15-99;  published  9-16-99 

NATIONAL 

COUNTERINTELLIGENCE 

CENTER 

Freedom  of  Information  Act, 

Privacy  Act,  and  Executive 

Order  12958; 

implementation;  comments 

due  by  11-15-99;  published 

9-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 

Solid  materials  release  at 
licensed  facilities; 
regulatory  framework; 
comments  due  by  11-15- 
99:  published  6-30-99     . 
Rulemaking  petitions: 
Nuclear  Energy  Institute; 
comments  due  by  11-16- 
99;  published  9-2-99 

STATE  DEPARTMENT 

Inter-Americar.  Convention  on 
International  Commercial 
Arbitration  Commission; 
procedure  rules;  comments 
due  by  11-18-99;  published 
10-4-99 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Regattas  and  marine  parades: 
Port  of  Hampton  Roads; 

OPSAIL  2000;  comments 

due  by  11-15-99: 

published  9-30-99 
Uninspected  vessels: 
Towing  vessels;  fire 

protection  measures; 

comments  due  by  11-18- 

99:  published  10-19-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 

11-15-99;  published  10-1- 

99 
Bombardier;  comments  due 

by  11-15-99;  published 

10-14-99 


British  Aerospace; 

comments  due  by  11-15- 
99:  published  10-14-99 
Hartzell  Propeller,  Inc  : 
comments  due  by  11-19- 
99:  published  9-20-99 
Sikorsky:  comments  due  by 
11-16-99:  published  9-17- 
99 
Teledyne  Continental 
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Pro(  lamation  7248  of  \f)V(>ml)fM    H,    l'>9« 
Veterans  Da  v.  1999 


Bv  thp  President  of  the  I  niJeil  States  of  Anieni  d 

A  Proclamation 

Throughout  U.S.  history,  Americans  have  kept  a  special  place  of  honor 
in  their  hearts  for  our  veterans;  and  for  more  than  70  years,  we  have 
set  aside  each  November  11  to  recognize  the  men  and  women  who  have 
so  valiantly  served  America.  On  this  day,  we  remember  and  pay  tribute 
to  the  millions  of  patriots  whose  courage  and  sacrifice  have  secured  our 
freedom — from  those  who  suffered  through  the  harsh  winter  at  Valley  Forge 
to  those  who  preserved  our  Union  on  the  battlefields  of  Gettysburg  to  those 
who  turned  back  the  tide  of  tyranny  and  hatred  on  the  beaches  of  Normandy 
to  those  who  have  kept  the  peace  and  defended  our  values  around  the 
globe. 

Since  the  first  days  of  our  independence,  brave  Americans  have  stepped 
forward  to  protect  our  country  and  proniote  our  ideals.  Some  48  million 
men  and  women  from  every  corner  of  our  country  and  from  everv  walk 
of  life  have  served  in  our  Nation's  Armed  Forces,  and  41  million  of  them 
have  done  so  under  hostile  conditions.  Their  service  often  put  them  in 
harm's  way,  far  from  home  and  feunily,  and  too  often  it  cost  them  their 
lives. 

Time  and  again,  America  has  called  on  her  men  and  women  in  uniform 
to  protect  our  national  security,  to  advance  our  national  interests,  and  to 
preserve  our  rights  and  freedoms.  And  time  and  again,  our  Armed  Forces 
have  responded  by  overcoming  daunting  challenges  to  achieve  hard-fought 
victories.  In  battles  that  would  determine  our  Nation's  destiny,  in  wars 
that  would  decide  the  fate  of  the  free  world,  in  peacekeeping  missions 
that  would  change  forever  the  lives  and  futures  of  peoples  fighting  oppres- 
sion   they  have  persevered  in  the  face  of  adversity  and  have  prevailed. 

Such  victories  do  not  come  easily.  They  exact  a  heavy  toll  in  lives  cut 
short,  in  families  bereft,  in  human  potential  unfulfilled.  It  is  a  toll  paid 
bv  the  25  million  veterans  still  living  among  us,  who  every  day  carry 
with  them  tiu  m  ieh!  !p  memories  of  sacrifices  made,  battles  fought,  and 
comrades  lost. 

To  pay  tribute  to  those  who  have  served  in  our  Armed  Forces,  the  Congress 
has  provided  (5  U.S.C.  6103{a])  that  November  11  of  each  year  shall  be 
set  aside  as  a  legal  piil)lic  holiday  to  honor  America's  veterans.  For  all 
their  sacrifices  and  for  the  peace,  prosperity,  and  liberty  their  service  has 
secured  for  us.  our  Nation  owes  our  veterans  a  profound  debt  of  gratitude. 
In  c  oinmemorating  this  solemn  day,  we  express  our  deep  appreciation  for 
the  duties  thev  ha\e  discharged. 

NOW.  THEREFORE.  I,  \VILLIAM  f.  CLINTON,  President  of  the  United  States 
of  .America,  do  hereby  proclaim  Thursday,  November  11,  1999,  as  Veterans 
Day  I  urge  all  .Americans  to  honor  m::  veterans  through  appropriate  public 
ceremonies  and  pn\atp  pra\ers  i  call  upon  Federal,  State,  and  local  govern- 
ment officials  to  displa\  the  tiag  of  the  United  States  and  to  encourage 
and  participate  m  patriotic  a(  tivities  in  their  communities.  I  invite  civic 
and  fraternal  organizations,  places  of  worship,  schools,  businesses,  unions, 
and  the  m^edia  to  support  this  national  observance  with  suitable  commemora- 
ti\p  expressions  and  programs. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-nine. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1999-25] 

11  CFR  Parts  9003.  9004.  9008,  9032. 
9033,  9034,  9035,  and  9036 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Campaigns 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule;  announcement  of 
effective  date. 

SUMMARY:  On  September  13.  1999,  the 

(commission  published  the  text  of 
revised  regulations  governing  publiclv 
financed  Presidential  campaigns.  64  FR 
493,55.  The  Commission  announces  that 
certain  of  these  revisions  are  effective  as 
of  November  12.  1999.  while  other 
revisions  are  effective  as  of  lune  1.  2000. 
EFFECTIVE  DATES:  These  rules  are 
effective  .November  12.  1999.  except  for 
11  CFR  9003. ,3  and  9034.4{e)(6)(i). 
which  are  effective  June  1.  2000 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  C  .Smith,  .\ssistant  General 
fiounsel.  999  E  Street.  \\V.  Washington. 
DC  20463,  (202)  694-1650  or  toll  free 
(800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
(Commission  is  announcing  the  effective 
date  of  revised  regulations  at  11  CFR 
9003.3,  9003.5.  9004.4.  9004.9.  9008.7. 
9008.14.  9008.52.  9008.53.  9032.11, 
9033.11,  9034.4.  9034.5.  9035,1.  9036.1, 
and  9036.2.  These  regulations 
implement  the  provisions  of  the 
Presidential  Election  Campaign  Fund 
Act.  26  U.S.C.  9001  et  spq..  and  the 
Presidential  Primarv  Matching  Pavment 
.\ccount  Act.  26  U.S.C,  9031  et  seq.. 
which  establish  eligibility  requirements 
for  Presidential  candidates  seeking 
public  hnancing.  and  indicate  how 
funds  received  under  the  public 
financing  system  may  be  spent.  They 
also  require  the  Commission  to  audit 
publicly  financed  campaign^-  and  seek 


repayment  where  appropriate.  These 
new  rules  address,  inter  alia,  the  pre- 
nomination  formation  of  a  General 
Election  Legal  and  Compliance  Fund 
("GELAC"):  transfers  from  a  primar>' 
campaign  committee  to  a  GELAC;  joint 
primary  and  GELAC  solicitations; 
winding  down  costs;  lost,  misplaced  or 
stolen  items;  disposition  of  capital 
assets;  and  receipts  and  disbursements 
of  convention  host  committees 

Sections  9009(c)  and  9039(c)  of  Title 
26,  United  States  Code,  require  that  any 
rules  or  regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  thirty  legislative  days  prior  to 
final  promulgation.  These  rules  were 
transmitted  to  Congress  on  September  7. 
1999.  Thirty  legislative  days  expired  in 
the  Senate  and  the  House  of 
Representatives  on  October  27, 1999. 

Please  note  that  the  majority  of  these 
revisions  will  become  effective  on 
November  12.  1999,  However,  the 
revisions  to  11  CFR  9003.3  and 
9034.4(e)(6),  dealing  with  GELAC 
solicitations,  will  take  effect  on  June  1, 
2000. 

Announcement  of  Effective  Date: 
Revised  11  CFR  9003.5,  9004.4,  9004.9, 
9008.7.  9008.14.  9008.52.  9008.53. 
9032.11.  9033.11,  9034.4(a),  (b),  and  the 
introductory  language  to  (e),  9034.5. 
9035.1.  9036.1.  and  9036.2.  as  published 
at  64  FR  49355  (September  13,  1999), 
are  effective  as  of  November  12,  1999. 
Revised  11  CFR  9003.3  and 
9034.4(e)(6)(i),  also  published  at  64  FR 
49355,  are  effective  as  of  June  1,  2000. 

Dated:  November  8.  1999. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  99-29554  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6715-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  98-NM-365-AD    Arr»endr^ent 
39-11402:  AD  99-23-061 

RIN  2120-AA64 

Airworthiness  Directives:  Aerospatiale 
Model  SN-601  (Corvette!  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
SN-601  (Corvette)  series  airplanes,  that 
requires  repetitive  inspections,  and 
repair  if  necessary,  of  the  locking 
indication  system  of  the  drag  strut  jack 
on  the  main  landing  gear  (MLG)  to 
detect  corrosion  and  damage  resulting 
from  its  operation.  This  proposal  also 
requires  replacement  of  seals  and 
backup  rings  with  new  parts.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  locking  indication 
system  of  the  drag  strut  jack  on  the  MLG 
due  to  corrosion.  Such  corrosion  could 
prevent  the  MLG  from  locking  and 
result  in  the  subsequent  collapse  of  the 
MLG. 

dates:  Effective  December  17.  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayorme,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  WashinEton.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B,  Martenson,  Manager. 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
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Lind  Avonue,  SVV  .  Rentori.  Washington 
9H055-405B;  telpphnnp 1425!  227-2110: 
fax  (425) 227-1 144 

SUPPLEMENTARY  INFORMATION:  .\ 

pruposdl  to  amend  part  ,!4  nf  the  Federal 
Aviatinn  Rpgiilatinns  1 14  CFK  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcabie  to  all  Aerospatiale 
Model  S\-601  (Corvette)  series 
iirplanes  was  published  in  the  Federal 
Register  on  September  10,  1999  (64  FR 
441 13)  That  action  proposed  to  require 
repetitive  inspections,  and  repair  if 
necessarv .  of  the  locking  indication 
system  of  the  drag  strut  jack  on  the  main 
landing  gear  (MLG)  to  detect  corrosion 
anil  damage  resulting  from  its  operation. 
That  action  also  proposed  to  require 
replacement  of  seals  and  backup  rings 
with  new  parts. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 

making  fif  this  amendment.  No 
(  umments  were  submitted  in  response 
to  the  proposal  or  the  F.A^^'s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  publir;  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
[ '  S  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
inspection,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  The  cost  of 
required  parts  will  be  minimal.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  L  S  operators  is  estimated  to  be 
S460.  or  ,S480  per  airplane,  per 
inspec:tion  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impart 

The  regulations  idopted  herein  will 
not  have  substanti.il  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
.\ssussment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-06  Aerospatiale:  Amendment  39- 
11402.  Docket  98-NM-365-AD. 

Applicability:  All  Model  SN-601  (Corvette) 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  locking  indication 
system  of  the  drag  strut  jack  on  the  main 
landing  gear  (MLG)  due  to  corrosion  that 
could  prevent  the  MLG  from  locking  and 
result  in  the  subsequent  collapse  of  the  MLG, 
accomplish  the  following: 


(a)  Within  3,600  flight  hours  or  36  months 
after  the  effective  date  of  this  .M),  whichever 
occurs  first,  perform  a  detailed  visual 
inspection  to  detect  certain  discrepancies  of 
the  locking  indication  system  on  the  drag 
strut  jack  on  the  MLG.  in  accordance  with 
Messier-Dowty  Technical  Instruction  No. 
20403.  Issue  2.  dated  March  1998.  Prior  to 
reassembling  the  parts,  replace  all  the  seals 
and  backup  rings  with  new  parts,  in 
accordance  with  the  Technical  Instruction. 

(1)  If  no  corrosion  is  found  on  either 
plunger,  prior  to  further  flight,  inspect  for  the 
free  displacement  of  both  plungers,  in 
accordance  with  the  Technical  Instruction. 

(i)  If  the  displacement  of  both  plungers  is 
free  without  any  hard  points,  repeat  the 
inspection  required  bv  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  72 
months. 

(ii)  If  the  displacement  of  either  plunger  is 
not  free,  prior  to  further  flight,  replace  the 
plunger  with  a  new  plunger,  in  accordance 
with  the  Technical  Instruction  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  72 
months. 

(2)  If  corrosion  is  found  on  either  plunger, 
prior  to  further  flight,  replace  the  plunger 
with  a  new  plunger,  in  accordance  with  the 
Technical  Instruction.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  72 
months. 

(3)  If  no  corrosion,  marking,  binding,  or 
peening  is  found  on  any  disassembled  part 
removed  from  the  stacking,  other  than  the 
plungers,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  72  months. 

(4)  If  any  corrosion,  marking,  binding  or 
peening  is  found  on  any  disassembled  parts 
removed  from  the  stacking,  other  than  the 
plungers,  prior  to  further  flight,  replace  the 
part  with  a  new  part,  in  accordance  with  the 
Technical  Instruction.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  72 
months. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assemblv  to  detect  damage,  failure,  or 
irregularity,  .■Xvailable  lighting  is  normally 
supplemented  with  a  direc:!  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
mav  be  required." 

■Alternative  Methods  of  Compliance 

(b)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ,\.\M-n6,  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  ¥.\.\  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 
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.Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  arcompiished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Messier-Dowty  Technical  Instruction 
No.  20403,  Issue  2.  dated  March  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Aerospatiale.  316  Route  de  Bayonne,  31060 
Toulouse.  Cedex  03,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV.,  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98-179- 
021(B),  dated  May  6,  1998. 

(e)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on  October 
28.  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  99-28745  Filed  11-10-99;  8:45  am) 

BILLING  CODE  4910-1>-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-186-AD:  Amendment 
39-11404:  AD  99-23-08] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-10.  -20,  -30,  -40. 
and  -50  Series  Airplanes,  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airwoilhiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -20.  -30.  -40. 
and  -50  series  airplanes,  and  C-9 
(military')  airplanes,  that  requires  a  one- 
time general  visual  inspection  to  detect 
certain  discrepancies  in  the  wiring  of 
the  fuel  quantity  indicating  system 
(FQIS)  in  the  forward  cargo 
compartment;  and  corrective  actions,  if 
necessary-.  This  amendment  is  prompted 
by  a  report  indicating  that  several 
discrepancies  were  found  in  the  wiring 
of  the  FQIS  due  to  maintenance  or 
alteration  practices.  The  actions 


specified  by  this  AD  are  intended  to 
prevent  excessive  electrical  energy  from 
entering  the  fuel  tanks  through  the  FQIS 
wiring,  which  could  result  in  a  potential 
ignition  source  in  the  fuel  tanks. 

DATES:  Effective  December  17,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
1",  199') 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group.  Long  Beach  Division.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  70n,  Washinptnn,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospai"  hnui;i<'"r 
Propulsion  Branch,  ANM-140L.  FAA, 
Transport  .Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood, 
California  90712-4137;  telephone  (562) 
627-.5245:  fa.x  i562i  62"-,t210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10.  -20,  -30,  -40, 
and  -50  series  airplanes,  and  C-9 
(militdrV  airplanes  was  published  in 
the  Federal  Register  on  August  30,  1999 
(64  FR  47144].  That  action  proposed  to 
require  a  one-time  general  visual 
inspection  to  detect  certain 
discrepancies  in  the  wiring  of  the  fuel 
quantity  indicating  system  (FQIS)  in  the 
forward  cargo  compartment;  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA"s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

There  are  approximately  815 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
577  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $34,620.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  ri'le"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  Februar\'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

SafetA- 

Adoption  of  the  Amendment 

According]) ,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  391  as  fnjlnws- 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  4Q  II  S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

diroctivc: 

99-2:1-08     M(  nonncll  Douglas:  Amendment 
39-11404.  Docket  99-NM-186-AD. 

Applicability:  Model  DC-9-10.  -20.  -30. 
-40.  and  -50  series  airplanes,  and  C-9 
(military)  airplanes:  as  listed  in  McDonnell 
Dougla.s  Service  Bulletin  DC9-28-077,  dated 
lunp  8.  1999:  certificated  in  any  category. 

.Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  i  ^paired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  electrical  energy  from 
entering  the  fuel  tanks  through  the  fuel 
quantity  indicating  system  (FQIS)  wiring, 
which  could  result  in  a  potential  ignition 
source  in  the  fuel  tanks,  accomplish  the 
fnllnwing' 

Inspection  and  (Corrective  .Actions 

(a)  Within  18  months  after  the  effective 
date  of  this  AD.  perform  a  one-time  general 
visual  inspection  to  detect  discrepancies  in 
the  wiring  of  the  FQIS  in  the  area  of  the 
forward  cargo  compartment  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-28-077.  dated  )une  8.  1999.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  perform  the  corrective  actions 
specified  in  the  service  bulletin,  except  as 
provided  in  paragraph  (b)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  defect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  fiashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  check." 

Reporting  Requirement 

(b)  Where  the  service  bulletin  specifies  to 
submit  a  report  of  inspection  findings  to 
Boeing:  Within  10  days  after  accomplishing 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings] 
to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
.\irplane  Directorate,  3960  Paramount 
Boulevard,  Lakewood,  California  90712- 


4137;  ATTN:  Robert  Baitoo;  fax  (562)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Note  3:  Accomplishment  of  the  inspection, 
corrective  action,  and  reporting  in 
accordance  with  McDonnell  Douglas  All 
Operator  Letter  (AOL)  9-2584,  dated 
February  19,  1999:  and  Interim  DC-9 
Forward  Cargo  Compartment  FQIS 
Inspection  and  Information  Procedure, 
Revision  1,  dated  February  11,  1999;  is 
acceptable  for  compliance  with  the  actions 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of 
compliance  or  adjustment  of  the 
compliance  time  that  provides  an 
acceptable  level  of  safety  may  be  used 
if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certific:ation  Office 
(ACO),  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to 
tlie  Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be 
issued  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in 
accordance  with  McDonnell  Douglas 
Service 

Bulletin  DC9-28-077.  dated  June  8. 
1999.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  Boeing 
Commercial  Aircraft  Group.  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846. 
Attention:  Technical  Publications 
Business  Administration.  Dept  C1-L51 
(2-60).  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard.  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 


(f)  This  amendment  becomes  effective  on 
December  17.  1999. 

Issued  in  Renton.  Washington,  on  October 
28.  1999. 
D.I..  Ris;gin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-28744  Filed  11-10-99;  8:45  am] 
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Airworthiness  Directives;  Bombardier 
Model  DHC-8-101,  -102,  -103,  -106, 
-201 ,  -202,  -301 ,  -31 1 ,  and  -315  Series 
Airplanes 

agency:  Federal  Aviation 
.Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  all  Bombardier  Model 
DHC-8-101.  -102.  -103.  -106.  -201, 
-202.-301.  -311.  and  -315  series 
airplanes,  that  requires  repetitive 
detailed  visual  inspections  and  high 
frequency  eddy  current  inspections  to 
detect  cracking  of  the  wing  upper  skin 
and  ladder  plates  at  over  wing  access 
panels  between  certain  stations:  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  wing  ladder  plates, 
which,  if  not  corrected,  could  reduce 
the  structural  integrity  of  the  wing. 
DATES:  Effective  December  17.  1999. 
The  incorporation  bv  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Inc..  Bombardier 
Regional  Aircraft  Division.  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 


Federal  Register  '  VoL  64,  No.  218Fri(!av.  N'ovemljer  12.   loqt)    k,_; 


Rpgulation^ 


51479 


Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
son  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri.  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171.  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7526;  fax 
(5161 5fiH-2"16 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
.Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  .i.*^  dpplu:able  to  all  Bombardier 
Model  DHC-8-101,  -102,  -103,  -106. 
-201,-202,  -301,  -311,  and  -315  series 
airplanes  was  published  in  the  Federal 
Register  on  September  3,  1999  (64  FR 
48333).  That  action  proposed  to  require 
repetitive  detailed  visual  inspections 
and  high  frequency  eddy  current 
inspections  to  detect  cracking  of  the 
wing  upper  skin  and  ladder  plates  at 
over  wing  access  panels  between  certain 
stations:  and  repair,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Conclusion 

The  F.AA  has  determined  that  air 
safety  and  the  public  interest  require  the 

adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  F/VA  estimates  that  166  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  40 
work  hours  per  airplane  to  accomplish 
the  inspecticms,  and  that  the  average 
labor  rate  is  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$398,400,  or  S2.400  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  vet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  tfie  future  if  this  AD 
were  not  adopted. 

Regulaton,-  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulator}'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

.Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

99-23-05     Bombardier,  Inc.  (Formerly  de 
Havilland.  Inc.):  Amendment  39-11401. 
Docket  98-NM-335-AD. 

Applicability:  All  Model  DHC-8-101, 
-102,  -103,  -106,  -201,-202,  -301,  -311, 
and  -315  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  wing  ladder  plates,  which  if  not 
corrected,  could  reduce  the  structural 
integrity  of  the  wing,  accomplish  the 
following: 

Inspection  for  DHC-8-100  and  -300  Series 
Airplanes 

(a)  At  the  applicable  compliance  time 
listed  in  paragraph  (a)(1),  (a)(2),  or  fa)(3)  of 
this  AD,  perform  a  detailed  visual  inspection 
to  detect  cracking  of  the  skin  and  a  high 
frequency  eddy  current  (HFEC)  inspection  of 
the  ladder  plates  at  over  wing  access  panels 
between  station  YW42.00  and  YW171.20,  in 
accordance  with  de  Havilland  Temporary 
Revision  MTC-15,  dated  September  18,  1998, 
of  the  de  Havilland  Maintenance  Program 
Manual  PSM  1-8-7  TC  (for  Model  DHC-8- 
100  series  airplanes);  or  de  Havilland 
Temporary  Revision  MTC  3-14,  dated 
September  18,  1998.  of  the  de  Havilland 
Maintenance  Program  Manual  PSM  1-83- 
7TC  (for  Model  DHC-8-300  series  airplanes); 
as  applicable.  Repeat  the  inspections 
thereafter  at  intervals  not  to  exceed  10,000 
flight  cycles. 

(1)  For  airplanes  that  have  accumulated 
5.000  or  fewer  total  flight  cycles  as  of  the 
effective  date  of  this  M3.  accomplish  the 
inspection  prior  to  the  accumulation  of 
10,000  total  flight  cycles. 

(2)  For  airplanes  that  have  accumulated 
more  than  5,000  total  flight  cycles,  but  fewer 
than  38,501  total  flight  cycles  as  of  the 
effective  date  of  this  AD,  accomplish  the 
inspection  prior  to  the  accumulation  of 
[5.522+(0.8955  x  N  Accumulated)]  total 
cycles.  "N  Accumulated"  is  defined  as  the 
total  number  of  flight  cycles  as  of  the 
effective  date  of  this  AD. 

(3)  For  airplanes  that  have  accumulated 
38,501  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD,  accomplish  the 
inspection  within  1,500  flight  cycles  after  the 
effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnilying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Inspection  for  DHC-8-2D0  Series  Airplanes 

(b)  At  the  applicable  compliance  lime 
listed  in  paragraph  (b)(1)  or  (b)(2)  of  this  AD, 
perform  a  detailed  visual  inspection  of  the 
skin  and  an  HFEC  inspection  to  detect 
cracking  of  the  ladder  plates  at  over  wing 
access  panels  between  station  YW42.00  and 
YW171.20,  in  accordance  with  de  Havilland 
Temporary  Revision  MTC  2-14,  dated 
September  18.  1998,  of  the  de  Havilland 
Maintenance  Program  Manual  PSM  1-82- 
7TC.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  10,000  flight  cycles. 
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( 1 )  For  airplanes  that  have  accumulated 
5.000  or  fewer  total  flight  cycles  as  of  the 
effective  date  of  this  AD,  accomplish  the 
inspection  prior  to  the  accumulation  of 
10.000  total  flight  cycles. 

(2)  For  airplanes  that  have  accumulated 
more  than  .t.OOO  total  flight  cycles,  but  fewer 
than  38,501  total  flight  cycles  as  of  the 
effective  date  of  this  AD,  accomplish  the 
inspection  prior  to  the  accumulation  of 
l5,522+(0.8955  x  N  Accumulated)!  total 
cycles,  where  "N  Accumulated"  is  defined  as 
the  total  number  of  flight  cycles  as  of  the 
effective  date  of  this  AD. 

Repair 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate;  or  the 
Transport  Canada  Civil  Aviation  (TCCA)  (or 
its  delegated  agent).  For  a  repair  method  to 
be  approved  by  the  Manager.  New  York  AGO. 
as  required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD 

Alternative  Methods  ul Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permit?  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incnrporation  by  Reference 

lO  Except  as  provided  by  paragraph  (c)  of 
this  AD.  the  actions  shall  be  done  in 
accordance  with  de  Havilland  Temporary 
Revision  MTG-15,  dated  September  18,  1998. 
of  the  de  Havilland  Maintenance  Program 
Manual  PSM  1-8-7  TC;  de  Havilland 
Temporary  Revision  MTC  3-14.  dated 
September  18,  1998,  of  the  de  Havilland 
Maintenance  Program  Manual  PSM  1-83-7 
TG;  or  de  Havilland  Temporary  Revision 
MTC  2-14.  dated  September  18.  1998,  of  the 
de  Havilland  Maintenance  Program  Manual 
PSM  1-82-7  TC:  as  applicable.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc..  Bombardier  Regional 
.Aircraft  Division,  Garratt  Boulevard. 
Downsview,  Ontario  M3K  1Y5.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 


Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor.  Valley  Stream.  New  York: 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF-98- 
30,  dated  August  31.  1998. 

(g)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on  October 
28.  1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[VK  Doc.  99-28746  Filed  11-10-99:  8:45  am] 
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Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  modification  of  the  electro- 
distributor  for  the  nose  wheel  steering 
servo-control.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  uncommanded  nose 
landing  gear  wheel  rotation,  due  to 
defective  seals  in  the  wheel  steering 
selector  valve  of  the  hydraulic  control 
unit  for  the  nose  landing  gear,  which 
could  result  in  reduced  controllability 
of  the  airplane. 

DATES:  Effective  December  17,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999. 

ADDRESSES:  The  service  information 
relerenued  in  this  AD  may  be  obtained 
from  Airbus  Iiidustrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 


1601  Lind  Avenue,  ,S\V..  Renton. 
Washington;  or  at  the  (Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW,.  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT; 
Norman  B,  Martenson.  Manager, 
International  Branch.  ANM-116,  F,AA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW,.  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
A319,  A320.  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  June  28.  1999  (64  FR  34579).  That 
action  proposed  to  require  modification 
of  the  electro-distributor  for  the  nose 
wheel  steering  servo-control. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

One  commenter  states  that  it  is  not 
affected  by  the  proposed  AD  and 
therefore  has  no  comments  or 
objections. 

One  commenter  states  that  it  had 
previously  decided  to  modify  its 
airplanes  in  accordance  with  the 
proposed  AD  and  is  in  the  process  of 
doing  so  now. 

Request  To  Delete  Spare  Parts 
Restriction 

One  commenter  supports  the  intent  of 
the  proposed  AD.  but  has  a  concern 
with  paragraph  (b),  which  would 
require  that  spare  parts  be  immediately 
subject  to  the  proposed  actions.  In  order 
to  ensure  compliance  with  the 
immediate  deadline  of  paragraph  (b)  of 
the  proposed  AD,  the  commenter  states 
it  would  have  two  major  challenges.  The 
first  would  be  to  issue  special 
instructions  to  all  of  its  maintenance 
personnel  that  the  A320  nose  landing 
gear  (NLG)  steering  servo-control  is  a 
component  that  cannot  be  "robbed" 
from  one  aircraft  to  another  during  the 
course  of  the  retrofit.  The  commenter 
states  that  its  practice  is  to  minimize  the 
"one-off  special  instructions  to 
maintenance  for  human  factors  reasons. 
While  it  considers  the  likelihood  of  a 
robbed  NLG  steering  servo-control  from 
a  pre-mod  to  a  post-mod  airplane  to  be 
remote,  the  commenter  considers  the 
inclusion  of  paragraph  (bj  of  the 
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proposed  AD  would  require  special 
actions  to  prevent  this.  Secondly,  the 
( ommpnter  considers  the  inclusion  of 
paragraph  (b)  of  the  proposed  AD  to 
mandate  immediately  making  all 
existing  spare  servo-controls 
unsen'iceable  until  they  could  be 
modified  at  a  certified  vendor  repair 
station.  The  commenter  believes  that 
this  could  adversely  affect  the  line 
spares  situation  and  could  adversely 
impact  dispatch  reliability.  The 
rommenter  requests  that  paragraph  (b) 
of  the  proposed  AD  be  deleted. 

The  FAA  does  not  concur.  Removing 
an  unsafe  condition  that  already  exists 
on  an  airplane  necessarily  involves 
performing  maintenance  on  this 
airplane,  and  the  FAA  has  provided  a 
compliance  time  of  12  months  for  the 
required  modification  in  order  to 
minimize  disruption  of  operations.  On 
the  other  hand,  prohibiting  installation 
of  spares  that  have  been  determined  to 
create  an  unsafe  condition  does  not 
require  any  additional  maintenance 
activity;  it  simply  requires  use  of  one 
part  rather  than  another.  In  general, 
once  an  unsafe  condition  has  been 
determined  to  exist,  it  is  the  FAA's 
normal  policy  not  to  allow  that 
condition  to  be  introduced  into  the  f^et. 
The  availability  of  parts  that  the  AD  will 
require  to  be  installed  is  an  important 
consideration  in  the  development  of  the 
technical  information  on  which  every 
AD  is  based  is.  When  it  is  determined 
that  safe  parts  are  available  to  operators, 
it  is  the  FAA's  policy  to  prohibit 
installation  of  the  unsafe  parts  after  the 
effective  date  of  the  AD.  The  FAA  is  not 
aware  of  any  specific  problems  with 
availability  of  parts  or  anticipated 
difficulties  in  accomplishing  the 
modification  required  by  this  AD. 

Further,  the  FAA  considers  that  the 
period  of  time  between  p'jblication  of 
the  final  rule  in  the  Federal  Register 
and  the  effective  date  of  the  final  rule 
(usually  30  days)  is  sufficient  to  provide 
operators  with  an  opportunity  to 
determine  their  immediate  need  for 
modified  spares  and  to  obtain  them.  Of 
course,  in  individual  cases  where  this  is 
not  possible,  even.'  AD  contains  a 
[provision  that  allows  an  operator  to 
obtain  an  extension  of  compliance  time 
based  upon  a  specific  showing  of  need. 
The  FAA  considers  that  this  policy  does 
increase  safety  and  does  not  impose 
undue  inirdens  on  operators. 

Request  To  Expand  the  Applicability  of 
the  Proposed  AD 

One  commenter  states  that  a  similar 
steering  control  unit  was  installed  on 
the  first  80  Model  A330  and  A340  series 
airplanes  and  that  these  airplanes  could 
also  be  susceptible  to  failure  of  the 


selector  valve's  external  seals.  Although 
there  are  currently  no  U.S. -registered 
airplanes,  the  commenter  requests  that 
the  FAA  require  a  similar  modification 
on  Model  A330  and  A340  series 
airplanes  in  case  these  airplanes  are 
placed  on  the  U.S.  Register  in  the  future. 

The  FAA  acknowledges  the 
commenter's  concerns,  and  mav 
consider  additional  rulemaking  to 
address  those  concerns  in  the  future  on 
certain  airplanes.  However,  until  such 
final  action  is  identified,  the  FAA 
considers  it  appropriate  to  proceed  with 
issuance  of  this  final  rule.  No  change  to 
the  final  rule  is  required. 

Request  To  Require  Examination  of  the 
Braking  and  Steering  Control  Unit 

The  same  commenter  also  states  that 
its  investigation  has  revealed  another 
feature  of  the  steering  system  on  Model 
A320  series  airplanes  that  can 
contribute  to  uncommanded  nosewheel 
rotation.  The  Braking  and  Steering 
Control  Unit  (BSCU),  which  positions 
the  steering  servo  valve  in  response  to 
steering  orders  on  the  ground,  performs 
an  automatic  test  of  the  nosewheel 
steering  in  flight  after  the  landing  gear 
is  extended.  If  a  sufficient  disagreement 
between  the  commanded  and  actual 
steering  position  occurs  during  the  test, 
the  BSCU  will  attempt  to  deactivate  the 
steering  system  by  deenergizing  the 
selector  valve.  However,  failure  of  the 
selector  valve  can  defeat  this  protection 
and  cause  uncommanded  rotation  of  the 
nosewheels.  Although  the  action 
proposed  by  the  notice  of  proposed 
rulemaking  (NPRM)  will  address 
failures  of  the  selector  valve's  seals  of 
Model  A320  series  airplanes,  the 
commenter  is  concerned  about  the 
ability  of  the  BSCU  to  deactivate 
steering  control.  Airbus  has  indicated  to 
the  commenter  that  it  is  considering  a 
modification  to  the  BSCU  that  will 
maintain  the  nose  gear  in  the  neutral 
position  in  flight. 

The  FAA  infers  that  the  commenter 
requests  that  a  requirement  to  modify 
the  BSCU  be  added  to  this  final  rule. 
The  FAA  does  not  concur.  Because  the 
suggested  changes  would  alter  the 
actions  currently  required  by  this  AD, 
additional  rulemaking  would  be 
required.  Further,  the  BSCU 
modification  described  by  the 
commenter  is  not  currently  available. 
The  FAA  finds  that  to  delay  this  action 
until  the  modification  is  available 
would  be  inappropriate  in  light  of  the 
identified  unsafe  condition.  No  change 
to  this  final  rule  is  necessary. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  208  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  7 
work  hours  per  airplane  to  accomplish 
the  modification,  and  that  the  average 
labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
S335  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$157,040.  or  $755  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
'significant  rule  '  under  DOT 
Regulatory'  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  1  neat  ion  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  deJ'^gated  to  me  by  the 
Administrato    the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Th«'  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4')  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2   Section  J4  1  i  is  timended  by 
adding  the  follnwint;  new  airworthiness 

(iirective: 

99-2;j-09     .\irbus  Industrie:  .^^le^dment 
39-1140.5   Docket  99-NM-106-AD. 

Applicability:  Model  A3 19,  A320.  and 
•\.321  series  airplanes;  except  those  airplanes 
on  which  Airbus  Modification  23740  was 
accompHshed  during  production,  and  those 
airplanes  on  which  Airbus  Service  Bulletin 
A320-32-1197,  dated  October  9.  1998,  or 
Revision  01,  dated  February  11,  1999,  has 
been  accomplished:  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
ntherwise  modified,  altered,  or  repaired  in 
ttu'  area  subject  to  the  requirements  of  this 
.\U.  Fr)r  airplanes  that  have  been  modified, 
aitpreii.  or  repaired  so  that  the  performance 
ot  the  requirements  of  this  .^D  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
af:complished  previously. 

To  prevent  uncommanded  nose  landing 
gear  wheel  rotation,  due  to  defective  seals  in 
the  wheel  steering  selector  valve  of  the 
hydraulic  control  unit  for  the  nose  landing 
gear,  which  could  result  in  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Modification 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  electro- 
distributor  for  the  nose  wheel  steering  servo- 
control  in  accordance  with  .Airbus  Industrie 
Service  Bulletin  A320-32-1197,  Revision  01, 
dated  February  11,  1999. 

Note  2:  .\irbus  Service  Bulletin  A320-32- 
1  U)~  references  Messier-Bugatti  Service 
Bulletin  C24736-32-3166,  dated  December  4, 
1498.  as  an  additional  source  of  service 
information  for  accomplishment  of  the 
modification. 

Note  3:  Replacement  of  the  by-pass  valve 
in  accordance  with  Messier-Bugatti  Service 
Bulletin  C24736-32-3126,  dated  February 
15,  1995,  as  revised  by  Change  Notice 
Number  1,  dated  March  16,  1999,  is 
considered  acceptable  for  compliance  with 
the  action  specified  in  paragraph  (a)  of  this 
AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  hydraulic  control  unit. 


part  number  C24736000  or  C24736001 .  on 
any  airplane,  unless  it  has  been  modified  in 
accordance  with  the  actions  required  by 
paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 

ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  modification  shall  be  done  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A320-32-1197,  Revision  01.  dated 
February  11, 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1999-124- 
129(B),  dated  March  24,  1999. 

(f)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on 
November  1,  1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-29054  Filed  11-10-99:  8:45  am) 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-156-AD:  Amendment 
39-11406;  AD  99-23-10] 

RIN2120-AA64 

Airworthiness  Directives;  Raytheon 
Model  Hawker  1000  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
Hdwker  1000  series  airplanes,  that 
requires  a  visual  inspection  of  the  PS 
wire  bundle,  shielded  wires  going  to 
fuel  probe  'G,'  and  any  other  wire  or 
wire  bundle  for  chafing  in  the  forward 
wing  spar  and  forward  ventral  tank  area; 
and  corrective  actions,  if  necessary.  This 
amendment  is  prompted  by  reports 
indicating  that,  due  to  improper  routing 
of  a  wire  bundle,  the  wire  bundle  chafed 
against  the  forward  ventral  tank 
transfer/crossfeed  valve,  which  caused 
an  electrical  short  and  resulted  in 
failure  of  the  landing  light.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  short  circuit  due  to  wire 
chafing,  which  can  cause  a  fire  in  the 
ventral  fuel  tank  area. 
DATES:  Effective  December  17.  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  cf  December 
17, 1999 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company, 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SVV  . 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington: 
or  at  the  FAA,  Small  Airplane 
Directorate.  Wichita  Aircraft 
Certification  Office.  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas;  or  M  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Petty.  Aerospace  Engineer, 
Systems  and  Propulsion  Branch.  ACE- 
116W,  FAA.  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
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1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209;  telephone  (3ie)  946-4139;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Ravtheon 
Model  fiawker  1000  series  airplanes 
was  published  in  the  Federal  Register 
on  August  20,  1999  (64  FR  45485).  That 
action  proposed  to  require  a  visual 
inspection  of  the  PS  wire  bundle, 
shielded  wires  going  to  fuel  probe  'G,' 
and  any  other  wire  or  wire  bundle  for 
chafing  in  the  forward  wing  spar  and 
forward  vpntral  tank  area:  and  corrective 
actions,  if  necessarj', 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
tn  the  proposal  or  tiie  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  91  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  P'AA  estimates  that  39 
airplanes  of  L'.S.  registrv  will  be  affected 
by  this  AD.  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  actions,  at  an  average 
labor  rate  of  S60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  on  L'.S.  operators  is  estimated  to  be 
S2.340.  or  S60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  thf 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  w^arrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 


Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034,  Februan,-  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

99-23-10  Ra\-theon  .Aircraft  Company 
(Formerl\  Beech):  .Amendment  39- 
11406.  Dorkel  99-\M-15r>-.AD. 

Applicability:  Model  Hawker  1000  series 
airplanes,  serial  numbers  258151.  258159, 
and  259003  through  259052  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  apphes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  due  to  wire 
chafing,  which  can  cause  a  fire  in  the  ventral 
fuel  tank  area,  accomplish  the  following: 

Inspection  and  Modification 

(a)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 


inspection  of  the  PS  wire  bundle  coming 
from  the  bung  'DF'  for  chafing  against  the 
front  ventral  tank  transfer/crossfeed  actuator, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB  24-3201.  dated  October  1998. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elat)orate  access  procedures 
may  be  required." 

(1)  If  no  chafing  is  found,  prior  to  further 
flight,  ensure  a  minimum  0.25-inch  clearance 
exists  between  the  PS  wire  bundle  and  valve 
actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

{2}  If  any  chafing  is  found  on  a  22.  20,  16. 
or  14  gauge  (non-shielded)  wire,  prior  to 
further  flight,  repair  chafed  wire  by  splicing 
the  damaged  section  using  MIL-S^1824/1 
splices;  ensure  a  minimum  0.25-inch 
clearance  exists  beiween  the  wire  bundle  and 
valve  actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(3)  If  any  chafing  is  found  on  a  10  gauge 
wire,  replace  the  entire  wire  with  a  new  10 
gauge  wire;  ensure  a  minimum  0.25-inch 
clearance  exists  between  the  wire  bundle  and 
valve  actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(b)  Within  50  flight  hours  after  the  effective 
date  of  this  AD.  perform  a  detailed  visual 
inspection  of  the  shielded  wires  going  to  the 
fuel  probe  'G"  for  chafing  against  the  wing 
transfer  valve  actuator  and  mounting  screws, 
in  accordance  with  Raytheon  Aircraft  Service 
Bulletin  SB  24-3201.  dated  October  1998. 

(1)  If  no  chafing  is  found,  prior  to  further 
flight,  ensure  a  minimum  0.25-inch  clearance 
exists  between  the  wire  bundle  and  valve 
actuator;  and  install  spiral  wrap,  as 
necessary;  in  accordance  with  the  service 
bulletin. 

(2)  If  any  chafing  is  found,  prior  to  further 
flight,  replace  the  entire  shielded  wire  with 
a  new  shielded  wire;  ensure  a  minimum 
0.25-inch  clearance  exists  between  the  wire 
bundle  and  valve  actuator;  and  install  spiral 
wrap,  as  necessary;  in  accordance  with  the 
ser\'ice  bulletin. 

(c)  Within  50  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  borescope 
inspection  of  the  entire  forward  wing  spar/ 
forward  ventral  tank  area  for  chafing  of  any 
other  wire  or  wire  bundle:  and  install  spiral 
wrap,  as  necessary;  in  accordance  with 
Raytheon  Aircraft  Service  Bulletin  SB  24- 
3201,  dated  October  1998. 

(1)  If  no  chafing  is  found,  no  further  action 
is  required  by  this  AD. 

(2)  If  any  chafed  wire  or  wire  bundle  is 
found,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  FAA,  Small  Airplane  Directorate.  For 
a  repair  method  to  be  approved  by  the 
Manager,  Wichita  ACO,  as  required  by  this 
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paragraph,  the  Manager's  approval  letter 
must  spec:ifu;aliy  reference  this  AD. 

•Mternative  Methods  ofrompiiance 

Id)  An  allernative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
AfXO  Operators  shall  submit  their  requests 
through  an  appropriate  F,\A  Principal 
Mdinlenance  Inspector,  who  may  add 
( omments  and  then  send  it  to  the  Manager, 
VVu  hitd  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

it]  ExLHpl  d.s  provided  by  paragraph  (c)(2) 
of  this  AD.  the  actions  shall  be  done  in 
accordance  with  Raytheon  .Mrcraft  Service 
Bulletin  SB  24-  i201,  dated  October  1998. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
K!'m>.tt'r  in  accordance  with  5  U.S.C.  552(a) 
And  1  (^FK  part  51.  Copies  may  be  obtained 
from  Kavtheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85,  Wichita. 
Kansas  67201-0085.  Copies  may  be  inspected 
rit  the  F.\A.  Transport  Airplane  Directorate, 
U.01  Lind  Avenue.  SW..  Renton. 
Wdshington.  or  at  the  F.^A,  Small  Airplane 
Directorate.  Wichita  Aircraft  Certification 
(Jffice,  1801  Airport  Road.  Room  100,  Mid- 
CJintinent  .Airport.  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  .\W.,  suite  700,  Washington. 
UC 

[>;)  1  hi.s  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton.  Washington,  on 
November  1.  1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
[)irf!ctorate.  Aircraft  Certification  Service. 
iFR  Doi:  9<:>-2905  <  Filed  11-10-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-207-AD;  Amendment 
39-11411;  AD  99-23-15] 

RIN2120-AA64 

Airworthiness  Directives;  Dernier 
Model  328-100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
nt'u  airworthiness  directive  (AD). 
applicable  to  certain  Dornier  Model 
328-100  series  airplanes,  that  requires 
replacement  of  a  flight  attendant  panel 
and  modification  of  its  associated 
wiring.  This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  disabling  of  the 
"Fasten  Seat  Belt"  and  "No  .Smoking" 
signs  when  they  are  required  to  be 
illuminated.  Such  disabling  could  result 
in  the  inability  to  instruct  the 
passengers  to  extinguish  their  cigarettes 
and  fasten  their  seat  belts  when 
required,  which  may  contribute  to 
passenger  injury  should  a  hard  landing 
or  in-flight  turbulence  be  experienced. 

DATES:  Effective  December  17,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtamed 
from  Fairchild  Dornier,  Dornier 
Luftfahrt  GmbH.  P.O.  Box  1103.  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Strppt  N'W    snifp  700  VVfishingtnn,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch.  ANM-116, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  .A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dornier 
Model  328—100  series  airplanes  was 
published  in  the  Federal  Register  on 
September  14,  1999  (64  PR  49752).  That 
action  proposed  to  require  replacement 
of  a  flight  attendant  panel  and 
modification  of  its  associated  wiring. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  51  Model 
328-100  series  airplanes  of  U.S.  registry 
will  be  affected  by  this  AD.  and  that  it 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  the  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  bv  the 
airplane  manufacturer  free  of  charge 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  US.  operators  is  estimated 
to  be  S3, 060.  or  S60  per  airplane 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  .\B  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulatorv  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  4^)  I '  S  C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

99-23-15    Domier  Luftfahrt  Gmbh: 

Amendment  39-11411.  Docket  99-NM- 
207-AD. 

Applicability:  Model  328-100  series 
airplanes,  serial  numbers  3005  through  3093 
inclusive  and  3095  through  3111  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilit>' 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  vv^ith  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .^D;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  passengers  are  properly 
instructed  to  extinguish  their  cigarettes  and 
fasten  their  seat  belts  when  required,  and  to 
prevent  consequent  passenger  injury  should 
a  hard  landing  or  in-flight  turbulence  be 
experienced,  accomplish  the  following: 

Panel  Replacement 

(a)  Within  120  days  after  the  effective  date 
of  this  AD.  replace  the  existing  flight 
attendant  panel  19V'E  with  a  new  or  modified 
panel,  part  number  328-0100.  .Amendment 
D.  and  modif\-  the  wiring  associated  with  it; 
in  accordance  with  Dornier  Service  Bulletin 
SB-328-33-271,  dated  September  17,  1998. 

Spares 

(bj  .As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  flight 
attendant  panel  19VE,  unless  it  has  been 
modified  in  accordance  with  Dornier  Service- 
Bulletin  SB-328-33-271,  dated  September 
17.  1998. 

Alternative  Methods  of  Compliance 

(c)  .An  alternati\-e  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA, 
Transport  .Mrplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.\A  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .^D,  if  any.  may  be 


obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(dj  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Domier  Sendee  Bulletin  SB-328-33- 
271,  dated  September  17,  1998.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Fairchild  Domier,  Dornier  Luftfahrt  GmbH, 
P.O.  Box  1103,  D-82230  Wessling,  Germany. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  1999-053, 
dated  February  25,  1999, 

(f)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on 
November  3,  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-29326  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-184-AD;  Amendment 
39-11412:  AD  99-23-16] 

RIN2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Series  Airplanes 

agency:  Federal  .\viation 
.■\dministration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  .Airbus  Model 
.^.330  and  A340  series  airplanes,  that 
requires  repetitive  detailed  visual 
inspections  to  detect  cracking  of  the 
vertical  flange  of  the  inboard  Z- 
stiffeners  of  the  centerline  panel  of  the 
hiselage  belly  fairing;  and  corrective 
actions,  if  necessary.  This  amendment 
also  provides  for  optional  terminating 
action  for  the  repetitive  inspections. 
This  amendment  is  prompted  bv 
issuance  of  mandatory'  continuing 
airworthiness  information  bv  a  foreign 
civil  airworthiness  authoritv.  The 


actions  specified  by  this  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  vertical  flange  of  the 
inboard  Z-stiffeners  of  the  centerline 
panel  of  the  fuselage  belly  fairing, 
which  could  result  in  reduced  structural 
integrity  of  the  belly  fairing, 

DATES:  Effective  December  17,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW„  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nannni;  li.  .M.i::tj;>bua.  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  f42Sl  227-1149 

SUPPLEMENTARY  INFORMATION;  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A330  and  A340  series  airplanes 
was  published  in  the  Federal  Rpgi,ster 
on  September  10,  1999  (64  FR  4yilUj. 
That  action  proposed  to  require 
repetitive  detailed  visual  inspections  to 
detect  cracking  of  the  vertical  flange  of 
the  inboard  Z-stiffeners  of  the  centerline 
panel  of  the  fuselage  belly  fairing;  and 
corrective  actions,  if  necessarv.  That 
action  also  proposed  to  provide  for 
optional  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter,  an  operator,  states 
that  it  will  have  the  terminating 
modification  incorporated  prior  to 
delivery  of  its  airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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Cost  Impact 

\ono  of  the  airplanes  affected  by  this 

action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-T  .S.  operators  under  foreign 
n<gistr\':  therefore,  they  are  not  directly 
affected  by  this  .\D  ac  tion.  However,  the 
FAA  considers  that  this  rule  is 
necpssarv  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future 

Should  an  affected  airplane  be 
imported  and  placed  nn  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  1  work  hour  to 
accomplish  the  required  inspection,  at 
an  average  labor  rate  of  S60  per  work 
hour  Based  on  these  figures,  the  cost 
impact  of  this  AD  would  be  $60  per 
airplane,  per  inspection  cycle. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  provided  bv  this  AD.  it  would 
require  approximatelv  7  work  hours  to 
accomplish  the  optional  terminating 
action,  at  an  average  labor  rate  of  $60 
per  work  hour.  Reciuired  parts  would 
cost  approximately  S2,J50  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  is 
estimated  to  be  S2.770  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 

certifv-  that  this  action  (1)  is  not  a 
"■ignificant  regulatory  action"  under 
E.\"cutive  Order  12866;  (2)  is  not  a 
■significant  rule  "  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  final  evaluation  has 
been  preparer!  for  this  ac:tion  and  it  is 
contained  m  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-16  Airbus  Industrie:  Amendment  39- 
11412.  Docket  99-NM-184-AD. 
Applicability:  Model  A330  and  A340  series 
airplanes;  except  those  airplanes  on  which 
Airbus  Modification  4260,5,  or  Airbus  Service 
Bulletin  A33O-53-3019  (for  Model  A330 
series  airplanes)  or  A340-53— 4028  (for  Model 
A340  series  airplanes)  has  been 
accomplished;  certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  vertical  flange  of  the  inboard  Z-stiffeners 
of  the  centerline  panel  of  the  fuselage  belly 
fairing,  which  could  result  in  reduced 
structural  integrity  of  the  belly  fairing, 
accomplish  the  following: 

Repetitive  Detailed  Visual  Inspections 

(a)  Prior  to  the  accumulation  of  5.500  total 
flight  cycles,  or  within  500  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  cracking  of  the  vertical 
flange  of  the  inboard  Z-stiffeners  of  the 
centerline  panel  of  the  fuselage  belly  fairing, 
in  accordance  with  Airbus  Service  Bulletin 
A330-53-3020  (for  Model  A330  series 
airplanes)  or  A34O-53^029  (for  Model  A340 
series  airplanes);  each  dated  November  30. 
1995;  as  applicable. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensi\e  visual  examination  of  a  specific 
strut:tural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnify-ing  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5.500  flight  cycles,  until  the 
requirements  of  paragraph  (b)  of  this  AD  are 

accomplished. 

Corrective  Actions 

(2)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD.  prior  to 
further  flight,  modify  the  vertical  flange  of 
both  inboard  Z-stiffeners  of  the  centerline 
panel  of  the  fuselage  bellv  fairing  and  re- 
inspect  the  modified  area  to  determine  if 
cracking  has  been  eliminated,  in  acxurdance 
with  .-Mrbus  Service  Bulletin  .A.llHO-SS-.njiq 
(for  Model  .'\.T30  series  airplanes)  or  .A,140- 
53-4028  (for  Model  A340  series  airplanes): 
each  dated  November  30.  1995;  as  applicable. 

(i)  If  all  cracking  is  not  eliminated  after 
accomplishment  of  the  modification,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  bv  either  the  Manager. 
International  Branch,  .\NM-116,  ¥.\.\. 
Transport  .Mrplane  Diref:torate;  or  the 
Direction  Generale  de  T.-Xviation  Civile 
(DGAC)  (or  its  delegated  agent).  For  a  repair 
method  to  be  approved  bv  the  Manager. 
International  Branch.  .'X.MM-l  16,  as  required 
by  this  paragraph,  the  Manager's  approval 
letter  must  specifically  reference  this  .\D. 

(ii)  If  all  cracking  is  eliminated  after  the 
accomplishment  of  the  modifir:ation.  no 
further  action  is  required  by  this  AD. 

Optional  Tfirminating  Action 

(b)  Modification  of  the  vertical  flange  of 
both  inboard  Z-stiffeners  of  the  centerline 
panel  <5f  the  fuselage  bellv  fairing  in 
accordance  with  .Xirbus  .Service  Bulletin 
A330-53-3019  (for  Model  A330  series 
airplanes)  or  A340-53-4028  (for  Model  A340 
series  airplanes);  each  dated  November  30. 
1995;  as  applicable:  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch,  AN'M-llO  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
e.xistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-llB, 

Special  Flight  Permits 

(d)  Special  flight  permits  mav  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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of  the  Federal  Aviation  Regulation.s  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

IpI  rhe  inspections  and  modification  shall 
Dp  lione  in  di  i  ordance  with  Airbus  Service 
Bulletin  A330- .=53-3020.  dated  November  30. 
1995;  Airbus  Service  Bulletin  A340-53-4029. 
dated  November  30,  1995:  Airbus  Service 
Bulletin  A330-53-3019.  dated  November  30. 
1995;  and  Airbus  Service  Bulletin  A340-53- 
4028.  dated  November  30.  1995;  as 
applicable.  This  incorporation  by  reference 
wa.s  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  .\irbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  .'\irplane  Directofate.  1601  Lind 
.\venue.  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  4;  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  96-056- 
029  (B)  and  96-057-042  (B);  each  dated 
March  13.  1996. 

(f)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on 
November  3.  1999. 

D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
iPR  Do(    99-29327  Filed  11-10-99:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-NM-227-AD:  Amendment 
39-11409:  AD  99-2^-13] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  727-200 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  cracks  in  certain 
areas  between  the  upper  and  lower  sills 
of  the  number  1  cargo  door,  and  repair, 
if  necessar\'.  This  amendment  is 
prompted  by  reports  indicating  that 
fatigue  cracks  were  found  in  certain 
structures  adjacent  to  the  number  1 
cargo  door  cutout  at  the  forward  and  aft 
doorway  frames.  The  actions  specified 
by  this  AD  are  intended  to  detect  and 


correct  such  fatigue  cracking,  which 
could  result  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane. 
DATES:  Effective  December  17,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Fodpral  Reeister  as  of  December 
17.  1999 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  ?  O  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW  .  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  .Airplane  Directorate,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone (425) 227-2774; 


fax  (4: 


22:'-nai 


SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39}  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
727-200  series  airplanes  was  published 
in  the  Federal  Register  on  Julv  15.  1998 
(63  FR  38123!.  That  action  proposed  to 
require  repetitive  inspections  to  detect 
cracks  in  certain  areas  between  the 
upper  and  lower  sills  ot  the  number  1 
cargo  door,  and  repair,  if  necessarv. 

Explanation  of  Changes  Made  to  the 
Proposal 

The  FAA  has  revised  this  final  rule  to 
clarif\  the  inspection  requirement 
contained  in  the  proposed  AD.  Whereas 
the  proposal  specified  a  close  visual 
inspection,  as  recommended  in  Boeing 
Sen-ice  Bulletin  727-53A0219.  Revision 
1.  dated  May  8.  1997.  the  FAA  has 
revised  this  final  rule  to  clarify  that  its 
intent  is  to  require  a  detailed  visual 
inspection.  Additionally,  a  note  has 
been  added  to  the  final  rule  to  define 
that  inspection. 

In  addition,  in  the  notice  of  proposed 
rulemaking  (NTRM).  the  FAA  stated  that 
this  AD  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking.  Since  the  issuance  of  the 
N'PRM.  the  FAA  has  determined  that  no 
further  action  is  required  at  this  time. 
No  modification  to  address  the  unsafe 
condition  is  currently  available,  and  the 
FAA  finds  that  the  inspections  required 


by  this  AD  are  adequate  for  continued 
safe  operation. 

Also,  throughout  the  proposed  rule, 
the  FAA  referred  to  Boeing  Service 
Bulletin  727-53A0219,  Revision  1,  as  an 
"alert"  service  bulletin.  The  reference  to 
this  service  bulletin  as  an  alert  is 
erroneous.  The  original  issue  of  the 
service  bulletin  is  considered  an  alert 
service  bulletin:  however,  the  FAA  does 
not  consider  Revision  1  an  alert. 
Therefore,  this  final  rule  refers  to  Boeing 
Service  Bulletin  727-53A0219,  Revision 
1,  as  "the  service  bulletin." 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  to  Allow  Inspection  of  Each 
Frame  Separately 

One  commenter  states  that  it  does  not 
agree  that  a  high  frequency  eddy  current 
(HFEC)  inspection  of  both  forward  and 
aft  frames  should  be  required  within 
3,000  flight  cycles  if  a  repair  has  only 
been  accomplished  on  one  frame  or  the 
other.  The  commenter  makes  no  specific 
request:  however,  the  FAA  infers  that 
the  commenter  is  requesting  to  be 
allowed  to  inspect  forward  and  aft 
frames  at  separate  intervals,  if  only  one 
of  the  frames  has  been  repaired. 

The  FAA  concurs  with  the 
commenter's  request.  There  is  no 
technical  reason  to  require  inspections 
of  repaired  and  non-repaired  frames  at 
the  same  time.  Therefore,  the  FAA  has 
determined  that  it  would  be  more 
appropriate  to  allow  inspection  of  the 
forward  or  aft  frame  at  the  threshold 
corresponding  to  its  configuration 
repaired  or  non-repaired  rather  than 
requiring  that  forward  and  aft  frames 
both  be  inspected  at  the  threshold  for 
repaired  structure  if  repair  has  been 
accomplished  on  one  or  the  other.  As 
proposed,  paragraph  (c)  of  this  AD 
already  allows  for  repeat  inspections  of 
repaired  structure  to  be  accomplished 
separately,  at  a  different  interval  than 
non-repafred  structure.  Therefore,  only 
paragraphs  (a)(1),  (a)(2),  and  {a)(3)  of  the 
final  rule  have  been  revised  accordingly. 

Request  to  Include  Instructions  for 
Inspection 

One  commenter  requests  that  either 
the  service  bulletin  or  the  proposed  AD 
be  revised  to  include  instructions  for  the 
inspections  to  be  performed  at  3,000 
flight  cycles.  The  commenter  states  that 
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the  service  bulletin  includes 
accomplishment  instructions  only  for 
the  inspections  to  be  performed  at 
15,000  flight  cvcies. 

The  FAA  partially  concurs  with  the 
cnmmenter's  request.  The  FAA  notes 
that  the  access  requirements  and 
instructions  for  the  repetitive  detailed 
visual  inspections  of  the  frame  web  are 
the  same  at  both  3.000  and  15,000  flight 
cvcies  (However,  at  the  repetitive 
interval  of  15.000  flight  cycles,  an  HFEC 
inspection  is  also  required.)  The 
instructions  for  the  detailed  visual 
inspection  (which,  as  stated  previously, 
is  identified  in  the  service  bulletin  as  a 
close  visual  inspection)  and  HFEC 
inspections  are  defined  in  the 
Accomplishment  Instructions  of  the 
service  bulletin,  which  references 
Figures  1.2,  and  3  for  additional 
instructions.  The  FAA  finds  that 
clarification  of  the  source  of  the  access 
requirements  and  instructions  for  the 
detailed  visual  inspection  is  necessary. 
Therefore,  paragraph  (a)  of  this  final 
rule  has  been  revised  to  specifv'  that  the 
inspections  are  to  be  accomplished  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

Request  to  Revise  Threshold  for  Initial 
Inspection  of  Repaired  Airplanes 

One  commenter  requests  that 
paragraphs  (a)(2)  and  (a)(3)  of  the 
proposed  rule  be  revised  to  increase  the 
threshold,  for  the  initial  inspection  of 
airplanes  on  which  repairs  have  been 
accomplished  previously,  from  3,000  to 
30.000  flight  cycles.  The  commenter 
substantiates  its  request  by  stating  that 
cracking  has  not  been  detected  on 
repaired  structure  on  any  airplane  in  its 
fleet. 

The  FAA  does  not  concur  with  the 
comraenter's  request.  The  FAA  has 
determined  that  repairs  accomplished 
previously  on  the  affected  airplanes  may 
not  be  adequate  to  ensure  the  safety  of 
the  airplane  fleet.  As  explained  in  the 
Discussion  secticm  of  the  notice  of 
proposed  rulemaking  (NPRM),  cracking 
of  repaired  structure  has  been  detected 
on  several  airplanes.  In  one  case, 
cracking  of  repaired  structure  was 
detected  prior  to  the  accumulation  of 
3,000  flight  cvcies  after  the  repair.  Based 
on  these  data,  the  FAA  has  determined 
that  3,000  flight  cycles  represents  an 
appropriate  interval  for  affected 
airplanes  to  continue  to  operate  safely. 
No  change  to  the  final  rule  is  necessary 
in  this  regard 

Request  for  fustification  of  Inspection 
Threshold 

One  commenter  requests  that  the  FAA 
provide  justification  for  the  inspection 
threshold  stated  in  paragraph  [a)(2)  of 


the  proposed  rule.  The  commenter 
states  that  paragraph  {a)(2)  requires  an 
inspection  within  3,000  flight  cycles 
after  repair,  and  remarks  that,  "It  does 
not  seem  logical  to  require  HFEC  within 
3,000  cycles  from  repair  and  then  repeat 
at  15,000  cycle  intervals."  The 
commenter  requests  that  paragraph 
(a)(2)  be  revised  to  require  repetitive 
inspections  at  3,000  flight  cycle 
intervals  and  HFEC  inspections  at 
15,000  flight  cycles. 

The  FAA  does  not  concur.  The  FAA 
finds  that  the  commenter 
misunderstands  the  inspection 
threshold  stated  in  paragraph  (a)(2)  of 
the  proposed  rule.  That  paragraph 
requires  that  airplanes  on  which  a  repair 
in  accordance  with  the  service  bulletin 
has  been  accomplished  be  inspected 
within  3,000  flight  cycles  after  the 
effective  date  of  this  AD,  not  after  the 
installation  of  the  repair,  as  the 
commenter  suggests.  As  discussed 
previously,  the  FAA  has  determined 
that  repairs  accomplished  previously  on 
the  affected  airplanes  may  not  be 
adequate  to  ensure  the  safety  of  the 
airplane  fleet.  The  FAA  finds  that  a 
compliance  time  of  3,000  flight  cycles 
after  the  effective  date  of  this  AD  will 
provide  operators  with  enough  time  to 
inspect  repaired  structure  while  still 
ensuring  that  any  cracks  are  detected  in 
a  timely  manner.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  to  Remove  Requirements  for 
F.\A  .Approval  of  Repairs  and 
Inspections 

Two  commenters  request  that  the 
inspection  methods  and  inter\'als  for 
repaired  airplanes  be  the  same  as  those 
specified  in  the  service  bulletin  for  non- 
repaired airplanes.  Along  with  this,  the 
commenters  request  the  removal  of  the 
requirement  to  obtain  FAA-approval  of 
certain  repairs  and  repetitive 
inspections  from  paragraphs  (a)(3). 
(b)(2).  and  (c)(2)  of  the  proposed  AD. 
The  commenters  contend  that  it  would 
be  cost  prohibitive  to  survey  and 
evaluate  their  entire  fleets  for  previous 
repairs,  and  to  coordinate  repair  and 
inspection  methods  and  intervals  with 
Boeing  and  the  FAA.  One  of  the 
commenters  further  states  that  it  is 
impractical  to  require  operators  to 
develop  special  inspection  methods  for 
each  repair,  and  that  inspection  criteria 
for  any  repair  should  be  defined  in  the 
service  bulletin  or  proposed  AD,  and 
should  be  generic  enough  to  apply  to 
any  repair  that  might  exist  in  the  area. 
One  of  the  commenters  also  states  that 
the  requirements  for  approval  of 
inspections  and  methods  proposed  in 
the  NPRM  were  not  mentioned  in  the 
service  bulletin. 


The  FAA  does  not  concur  with  the 
commenters'  request.  As  discussed 
previously,  the  F^AA  has  determined 
that  repairs  accomplished  previously  on 
the  affected  airplanes  may  not  be 
adequate  to  ensure  the  safety  of  the  fleet 
of  airplanes.  As  stated  in  the  Discussion 
section  of  the  NPRM.  at  least  one 
incident  has  been  reported  in  which  a 
previously  repaired  aft  frame  web  and 
frame  inner  chord  were  found 
completely  severed.  Therefore,  the  FAA 
finds  that  the  affected  airplanes, 
including  those  on  which  repairs  have 
been  accomplished  previously,  must  be 
inspected  as  proposed  in  the  NPRM. 

The  FA^\  also  notes  that  the  proposed 
method  and  inspection  inter\'als  are  the 
same  as  those  specified  in  paragraph  IV 
("Appendix")  of  the  service  bulletin. 
except  when  the  repair  was 
accomplished  in  accordance  with  a 
method  approved  by  Boeing.  (As  stated 
in  the  "Differences  Between  Proposed 
Rule  and  Relevant  Alert  Service 
Bulletin"  section  of  the  proposal, 
although  the  service  bulletin  specifies 
that  the  manufacturer  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  AD  requires  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  b\' 
the  FAA.)  Because  a  method  of  repair 
obtained  from  Boeing  is  not  defined  in 
the  service  bulletin,  it  is  unknown  if  the 
inspection  procedures  specified  in  the 
service  bulletin  are  sufficient  to 
adequately  ensure  the  safety  of  the 
affected  airplanes. 

With  regard  to  the  commenters' 
contentions  that  developing  special 
inspection  methods  for  each  repair  will 
be  cost  prohibitive,  the  FAA  finds  that 
the  commenters'  concerns  are  based  on 
repairs  for  large  areas  of  damage.  The 
FAA  has  determined  that  it  is  not 
possible  to  specify  generic  repair  and 
inspection  methods  in  the  service 
bulletin  or  in  the  AD  for  large  areas  of 
damage.  Such  repairs  would  be  unique 
because  of  the  amount  of  damage  that 
could  occur.  However,  the  FAA 
anticipates  that  there  should  be  few 
initial  cases  of  extensive  damage  for 
which  FAA  approval  will  be  required, 
and  after  the  initial  inspections,  the 
repetitive  inspections  are  intended  to 
detect  any  damage  (i.e.,  cracking),  before 
it  becomes  extensive.  No  change  to  the 
final  rule  is  necessarv'  in  this  regard. 

Request  to  Increase  Repetitive 
Inspection  Interval 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  delete  the 
requirement  in  paragraph  (c)(1)  to 
perform  an  HFEC  inspection  of  repaired 
structure  within  3,000  flight  cycles.  The 
commenter  states  that  it  does  not  expect 
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thcit  (  rd(  king  would  occur  within  3,000 
flight  cycles  after  the  installation  of  that 
repair,  and  remarks,  as  stated 
previously,  that,  "It  does  not  seem 
logical  to  require  HFEC  within  3.000 
cycles  from  repair  and  then  repeat  at 
15,000  cycle  intervals." 

The  FAA  does  not  concur  with  the 
c  ummenter's  request.  As  discussed  in 
the  NPRM,  there  is  concern  that  repairs 
accomplished  previously  on  the  affected 
airplanes  may  not  be  adequate  to  ensure 
the  safety  of  the  airplane  fleet.  The  FAA 
finds  that  a  threshold  of  3,000  flight 
cycles  after  accomplishment  of  the 
repair  provides  operators  adequate  time 
to  inspect  repaired  structure  and 
ensures  that  any  cracking  will  be 
detected  in  a  timely  manner.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  to  Revise  Acromplishment 
Instructions 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  explain  that 
removal  of  certain  parts  (including 
attae:hment  hardware  and  seal  retainer) 
is  not  necessarv'  for  accomplishment  of 
the  close  visual  inspection.  One 
commenter  requests  that  the  proposed 
AD  be  revised  tn  include  a  NOTE  to  this 
effect.  That  commenter  justifies  its 
request  by  stating  that  removal  of 
certain  parts  is  not  necessary  to  visuallv 
inspect  the  frame.  The  other  commenter 
expresses  concern  thai  accomplishing 
the  procedures  associated  with 
removing  the  seal  retainer — e.g.,  drilling 
fasteners  through  the  frame,  scraping 
sealant  and  paint  finishes  from  the 
framt^ — every  3.000  flight  cycles  would 
increase  the  probability  of  manmade 
damage  to  the  structure.  The  commenter 
states  that  an  inspection  program  in 
which  the  seal  retainer  and  cargo  liner 
are  not  required  to  be  removed  should 
have  about  the  same  damage  tolerance 
rating  as  the  inspection  program 
proposed  in  the  NPRM.  at  about  half  the 
cost.  The  same  commenter  also  suggests 
that  the  repetitive  inspection  interval  for 
the  HFEC  inspection  could  be  reduced 
from  15,000  to  6.000  flight  c;ycles  to 
account  for  not  removing  such  parts 
during  the  visual  inspections. 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  F.-\A  has 
determined  that  cracking  mav  initiate 
under  the  seal  retainer  and  around  the 
number  6  door  stop.  The  F.AA  finds  that 
to  gain  access  to  the  web  area  to  perform 
the  detailed  visual  inspections,  it  is 
necessary  to  remove  the  same  parts  that 
are  removed  for  the  detailed  and  HFEC 
inspections  of  the  doorway  fuitout  frame 
webs,  inner  and  outer  chords,  bear 
strap,  and  skin  panel. 


With  regard  to  the  commenter's 
concern  about  increasing  the  risk  of 
structural  damage,  the  FAA 
acknowledges  that  such  removal  of  parts 
does  increase  the  risk  of  manmade 
damage.  However,  the  risk  of  such 
manmade  damage  must  be  balanced 
with  the  necessity  to  detect  and  correct 
operational  damage  such  as  that  the 
inspections  associated  with  this  AD  is 
intended  to  detect.  In  this  case,  the 
manufacturer's  recommendation,  as 
contained  in  the  service  bulletin,  is  for 
the  removal  of  the  seal  retainer  and  the 
cargo  liner.  In  consideration  of  the 
manufacturer's  recommendation,  as 
well  as  the  nature  and  location  of 
known  cracking,  the  FAA  has 
determined  that  it  is  necessary  to 
remove  such  parts  for  the  detailed 
visual  and  HFEC  inspections. 

With  regard  to  the  commenter's 
assertion  that  an  inspection  program 
that  doesn't  require  removal  of  the  seal 
retainer  and  cargo  liner  "should"  have 
the  same  damage  tolerance  rating  as  the 
inspection  program  proposed  in  the 
NPRM,  the  FAA  finds  that  the 
commenter  provides  no  technical 
justification  for  such  a  claim.  However, 
should  the  commenter  develop  an 
inspection  procedure  that  can  be  shown 
to  provide  an  adequate  level  of  safety, 
the  commenter  may  applv  for  approval 
of  an  alternative  method  of  compliance 
in  accordance  with  paragraph  (d)  of  this 
AD. 

No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Request  to  Allow  Credit  for  Inspections 
-Accomplished  PreviousU 

Two  cqmmenters  request  that  credit 
be  given  for  inspections  performed 
previously.  The  commenters  state  that 
the  actions  specified  in  the  proposed 
AD  have  been  accomplished  prior  to  the 
effective  date  of  this  AD.  One  of  the 
commenters  specifically  requests  that 
the  compliance  time  for  the  initial 
inspection  be  extended  from  3,000  flight 
cycles  after  the  effective  date  of  this  AD 
to  4.000  flight  cycles  after  the  effective 
date  of  this  AD.  if  inspections  have  been 
accomplished  in  accordance  with 
Boeing  Service  Bulletin  727-53A0219, 
Revision  1.  dated  May  8.  1997.  The 
commenter  justifies  its  request  by 
stating  that  it  has  found  no  crack  on  any 
affected  airplane  in  its  fleet.  The 
commenter's  rationale  is  that 
accomplishing  the  inspection  at  the 
threshold  proposed  in  the  NPRM  would 
be  very  costly  because  it  would  impact 
the  operator's  normal  maintenance 
schedules. 

The  FAA  does  not  concur  that  a 
change  to  the  final  rule  is  necessary  to 
give  credit  for  work  accomplished 


previously.  With  regard  to  inspections 
accomplished  prior  to  the  effective  date 
of  this  AD.  operators  are  always  given 
credit  for  work  accomplished 
previously,  by  means  of  the  phrase  in 
the  compliance  section  of  the  AD  that 
reads  "required  as  indicated,  unless 
accomplished  previously." 

The  FAA  does  not  concur  with  the 
commenter's  request  for  an  extension  of 
the  compliance  time  from  3.000  to  4,000 
flight  cycles  after  the  effective  date  of 
this  AD.  The  FAA  has  determined  that 
an  interval  of  4,000  flight  cycles  would 
not  address  the  identified  unsafe 
condition  in  a  timely  manner.  Though 
the  commenter  has  not  found  cracking 
on  any  airplanes  in  its  fleet,  other 
operators  have.  The  FAA  finds  the 
proposed  compliance  time  of  3,000 
flight  cycles  for  initiating  the  required 
actions  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Request  to  Revise  Supplemental 
Structural  Inspection  Document  ISSID) 

One  commenter.  who  otherwise 
supports  the  proposed  rule,  notes  that 
the  area  subject  to  the  proposed 
inspections  is  already  subject  to 
inspections  in  accordance  with  AD  98- 
n-03.  amendment  39-10530  (63  FR 
27455,  May  19.  1998).  which  is  the 
Supplemental  Structural  Inspection 
Program  (SSIP)  AD.  The  commenter 
therefore  requests  that  the  inspection  be 
deleted  from  the  SSIP. 

The  FAA  finds  that  no  change  to  the 
final  rule  is  necessary  in  this  regard. 
Boeing,  not  the  FAA.  is  responsible  for 
revisions  to  the  SSID.  However,  the 
FAA  will  Suggest  to  Boeing  that,  in  the 
next  revision  to  the  SSID.  the 
inspections  required  by  this  AD  should 
be  deleted  from  the  SSID.  and  the 
service  bulletin  referenced  by  this  AD 
should  be  added  to  Section  9  of  the 
SSID,  as  provided  for  by  the  SSIP. 

Request  to  Simp!if\  the  Fornud  of 'he 
AD 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  simplify  the 
format.  The  commenter  provided  an 
example  of  how  the  proposed  AD  could 
be  simplified;  however,  no  justification 
is  given  for  the  commenter's  request. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  infers 
from  the  comment  that  the  commenter 
finds  the  format  of  the  proposed  AD 
difficult  to  follow.  The  FAA 
acknowledges  that  there  are  certain 
complexities  to  the  AD.  However,  as 
described  in  the  preamble  of  the  NPRM, 
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this  .-\D  differs  from  the  service  Dulietin 
Diilv  111  the  icicA  that  repair  of  certain 
( onditiuns  would  he  required  to  be 
accomplished  in  accordance  with  the 
method  approved  bv  the  FAA  rather 
than  the  manufat  turer  This  AD  is 
intended  to  ensure  that  cracking  is 
detected  in  a  timely  manner  on  both 
repaired  and  unrepaired  airplanes. 
Based  on  the  reports  of  cracking  that  the 
FAA  has  r>^ceived.  which  were 
described  in  the  preamble  of  the 
proposed  rule,  the  FAA  finds  that  the 
commenter's  proposed  format  would 
not  ensure  that  anv  cracking  would  be 
detected  in  a  timely  manner.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 

Request  to  Revise  Cost  Impact 

One  commenter.  who  otherwise 
supports  the  proposed  rule,  requests 
that  the  cost  of  necessary  repairs  be 
included  in  the  cost  impact  of  the 
proposed  .'\D  The  commenter  states 
that  the  cost  impact  does  not  include 
the  time  required  to  install  repairs  if 
cracking  is  found  during  an  inspection. 

The  FAA  does  not  c:on(:ur  with  the 
commenter's  request.  The  cost  impact  of 
the  AD  is  limited  only  to  the  cost  of 
actions  actually  required  by  the  rule.  It 
does  not  consider  the  costs  of  "on 
condition"  actions  (that  is,  actions  taken 
to  correct  an  unsafe  ccmdition  if  found), 
because  those  actions  would  be  required 
to  be  accomplished,  regardless  of  AD 
direction,  in  order  to  correct  an  unsafe 
condition  identified  in  an  airplane  and 
to  ensure  operation  of  that  airplane  in 
an  airworthv  condition,  as  required  by 
ihe  Federal  .Aviation  Regulations,  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Conclusion 

After  caref\il  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safetv  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previouslv.  The  F,-\A  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD 

Cost  Impact 

There  are  approximately  1,100 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
770  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  60  work  hours  per 
airplane  to  acf;omplish  the  required 
inspectiijns,  and  that  the  average  labor 
rate  is  S60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  required  by  this  AD  on  U.S. 


operators  is  estimated  to  be  52,772.000. 
or  $3,600  per  airplane,  per  inspection 
cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  (Drder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44- 
FR  11034,'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  (.FR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-13     Boeing:  Amendment  39-1 1409. 
Docket  97-NM-227-AD. 
Applicability:  All  Model  727-200  series 
airplanes,  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  th..  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request'approvaJ  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking 
between  the  upper  and  lower  sills  of  the 
number  1  cargo  door,  which  could  result  in 
rapid  decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following: 

Initial  Inspection 

(a)  Perform  a  detailed  visual  inspection  or 
a  high  frequency  eddy  current  (HFEC) 
inspection  (as  applicable)  to  defect  cracks  in 
the  forward  and  aft  frames  (web,  inner  chord, 
and  outer  chord),  bear  strap,  and  fuselage 
skin  between  the  upper  and  lower  sills  of  the 
number  1  cargo  door  at  BS  560  and  BS  620. 
Accomplish  the  inspection  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2).  or  (a)(3) 
of  this  AD,  as  applicable. 

Note  2iFor  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  ,Available  lighting  is  normally 
supplemented  with  h  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
magnifying  lenses,  etc,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  any  forward  or  aft  frame  (web.  inner 
chord,  and  outer  chord),  bear  strap,  or 
fuselage  skin  that  has  not  been  repaired  in 
accordance  with  Boeing  Service  Bulletin 
727-53 A0219.  Revision  1.  dated  May  8.  1997: 
Inspect  prior  to  the  accumulation  of  30.000 
total  flight  cycles,  or  within  3,000  flight 
cycles  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  in  accordance  with 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(2)  For  any  forward  or  aft  frame  (web.  inner 
chord,  and  outer  chord)  that  has  been 
repaired  in  accordance  with  Boeing  Service 
Bulletin  727-5.3A0219,  Revision  1,  dated 
May  8.  1997:  Inspect  within  3,000  flight 
cycles  after  the  effec:tive  date  of  this  .AD,  in 
accordance  with  the  .Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  For  any  bear  strap,  fuselage  skin,  or  a 
combination  of  the  frame  web  and  chord 
(inner  or  outer)  on  either  the  forward  or  aft 
frame  that  has  been  repaired  in  accordance 
with  Boeing  Service  Bulletin  727-53A0219, 
Revision  1,  dated  May  8.  1997:  Inspect 
within  :i.UO()  flight  c:\(,les  after  the  effective 
date  of  this  AD,  in  accordance  with  a  method 
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approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  Transport 
Airplane  Directorate. 

Note  3:  Where  there  are  differences 
lirtueen  this  AD  and  the  referenced  service 
bulletin,  the  AD  prevails. 

Note  4:  The  inspections  specified  in 
paragraph  (a)(3)  of  this  AD  are  not  defined  in 
the  service  bulletin. 

Repetitive  Inspections 

(b)  It  no  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  accomplish  paragraph  (b)(1)  or  (b)(2)  of 
this  AD.  as  applicable. 

(1)  For  any  forward  or  aft  frame  (web,  inner 
chord,  and  outer  chord),  bear  strap,  or 
fuselage  skin  identified  in  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD:  Repeat  the  detailed 
visual  and  HFEC  inspections  required  by 
paragraph  (a)  of  this  AD  thereafter  at  the 
times  specified  in  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)ofthis  AD. 

(i)  Repeat  the  detailed  visual  inspection  of 
the  frame  web  at  intervals  not  to  exceed 
3,000  flight  cycles. 

(ii)  Repeat  the  detailed  visual  and  HFEC 
inspections  (as  applicable)  of  the  frame  web, 
frame  inner  and  outer  chords,  bear  strap,  and 
fuselage  skin  thereafter  at  intervals  not  to 
exceed  I.t.OOO  flight  cycles. 

(2)  For  any  bear  strap,  fuselage  skin,  or  a 
combination  of  the  frame  web  and  chord 
(inner  or  outer)  on  either  the  forward  or  aft 
frame  identified  in  paragraph  (a)(3)  of  this 
.•\D:  Repeat  the  inspections  of  the  repaired 
bear  strap,  fuselage  skin,  or  combination  of 
a  repaired  frame  web  and  chord  (inner  or 
outer)  thereafter  at  intervals  not  to  exceed 
those  approved  by  the  Manager,  Seattle  ACO. 

Repair 

(c)  If  any  crack  is  detected  during  any 
msfu'ction  required  by  paragraph  (a)  of  this 
.\D.  prior  to  further  flight,  accomplish 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable. 

(1)  For  any  crack  detected  in  the  frame 
web.  inner  chord,  or  outer  chord:  Repair  in 
accordance  with  Boeing  Service  Bulletin 
727-53A0219.  Revision  1.  dated  May  8,  1997 
Prior  to  the  accumulation  of  3,000  flight 
cycles  after  accomplishment  of  the  repair, 
accomplish  the  detailed  visual  and  HFEC 
inspections  specified  in  paragraph  (a)  of  this 
AD.  Repeat  the  detailed  visual  inspectioii  of 
the  frame  web  thereafter  at  intervals  not  to 
exceed  3,000  flight  cycles.  Repeat  the 
detailed  visual  and  HFEC  inspections  (as 
applicable)  of  the  frame  web,  inner  chord, 
and  outer  chord  thereafter  at  intervals  not  to 
exceed  15,000  flight  cycles. 

(2)  For  any  crack  detected  in  the  fuselage 
skin,  bear  strap,  or  a  combination  of  the 
frame  web  and  chord  (inner  or  outer):  Repair 
and  perform  repetitive  inspections  in 
accordance  with  both  a  method  and 
repetitive  inspection  interval  approved  by 
the  Manager,  Seattle  .ACO, 

Note  5:  The  repairs  and  inspections 
specified  in  paragraph  (c)(2)  of  this  AD  are 

not  (iefined  in  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 

adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished, 

Ini  (irporation  by  Reference 

(f)  Except  as  provided  bv  paragraphs  (a)(3), 
fb)(2),  and  (c)(2)  of  this  AD,  the  actions  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  727-53A0219,  Revision  1,  dated 
May  8, 1997.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O,  Box  3707.  Seattle.  Washington  98124- 
2207,  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  N\V,.  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on 
November  3,  1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FRDoc.  99-29329  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-110-AD:  Amendment 
39-11408:  AD  99-23-12] 

RIN  212&-AA64 

Airworthiness  Directives:  Dornier 
Model  328-100  Series  Airplanes 

AGENCY:  Fpderal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Dornier  Model  328-100 
series  airplanes,  that  requires  repetitive 
inspections  to  detect  damage  and 
discrepancies  of  various  control  cables 
and  certain  fairleads/swivel  guides  for 
the  autopilot,  elevator,  rudder,  aileron. 


and  engine;  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  pilot's 
control  cables  for  the  autopilot,  elevator, 
rudder,  aileron,  and  engine,  which 
could  result  in  reduced  controllability 
of  the  airplane.  " 

DATES:  Effective  December  17,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 

17    iqqq 

ADDRESSES:  The  service  information 
referenced  in  this  AD  raav  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1 103.  D- 
82230  Wessling.  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425^  227-1 14P 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Dornier  Model 
328-100  series  airplanes  was  published 
as  a  supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  26,  1999  (64  FR 
9453).  That  action  proposed  to  require 
repetitive  inspections  for  chafing  of 
various  control  cables,  and  replacement 
of  any  chafed  cable  with  a  serviceable 
cable.  That  action  also  proposed  to 
expand  the  areas  to  be  inspected  to 
detect  damage  and  discrepancies,  and 
provide  for  corrective  action,  if 
necessar\':  add  a  requirement  for 
repetitive  inspections  of  certain 
fairleads/swivel  guides  to  detect  damage 
and  other  discrepancies,  and  corrective 
action,  if  necessary;  and  extend  the 
compliance  time  for  the  initial 
inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 
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Request  To  Extend  Inspection  Interval 

One  commenter  requests  that  the 
pnipdspcl  AD  he  revised  to  require 
repetitive  inspections  at  intervals  of 
t.OOO  flight  hours  rather  than  1,500 
night  hours  The  commenter  states  that 
Its  mspection  results  normally  reveal 
c:able  or  cable  run  wear  close  to  limits, 
hut  rarelv  are  anv  cable  strands  found  to 
be  broken.  The  tfimmenter  states  that 
with  these  resuHs,  and  with  the 
conservatism  that  the  manufacturer  has 
incorporated  into  the  maintenance 
manual,  a  3.000-flight-hour  interval  is 
justified. 

The  FAA  does  nfit  rrincur.  The 
proposed  inspection  interval  is  based  on 
the  manufacturer's  review  of  in-service 
data.  The  manufacturer  has  advised  the 
F.-\A  that  it  IS  assessing  the  validity  of 
extending  the  inspection  interval  to 
3,000  flight  hours  based  on  laboratory 
testing  and  additional  in-service 
experience,  but  does  not  yet  recommend 
such  an  extension.  Based  on  this 
information,  the  FAA  has  determined 
that  the  current  inspection  interval  of 
1.500  flight  hours  is  appropriate.  No 
change  is  made  to  the  AD. 

Modifications  Available  for  F.xtension 
of  Inspection  Interval 

One  commenter.  the  manufacturer, 
advises  the  FAA  that  certain  technical 
solutions  are  in  place  that  would  allow 
the  inspection  inter\-al  in  the 
supplemental  N'PRM  to  be  extended 
from  1.500  flight  hours  to  4.000  flight 
hours.  These  technical  solutions  are 
provided  in  four  service  bulletins, 
described  below 

•  Domier  Service  Bulletin  SB-328- 
76—152,  which  describes  procedures  for 
modification  of  the  fairleads  in  the 
wing/nacelle  firewall 

•  Dornier  Service  Bulletin  SB-328- 
76—168.  which  describes  procedures  for 
modification  of  the  mounting  brackets 
of  the  control  cable  pulleys  in  the  pulley 
box. 

•  Domier  Service  Bulletin  SB-328- 
27-253,  which  describes  procedures  for 
installation  of  improved  fairleads  at 
frames  15  and  14. 

•  Honeywell  Service  Bulletin 
4005842-'22-3.  which  describes 
procedures  for  introduction  of  improved 
autopilot  servo  drums. 

The  commenter  states  that 
incorporation  of  these  service  bulletins 
would  allow  alignment  of  the  inspection 
intervals  imposed  bv  Dornier  Alert 
Ser\'ice  Bulletin  ASB-328-0O-011, 
Revision  1.  dated  [une  5,  1996,  to  each 
"C"  check  interval  of  4,000  flight  hours, 
in  accordance  with  Dornier's  recently 
revised  Maintenance  Review  Board 
(MRB)  documents.  Dornier  Alert  Service 


Bulletin  ASB-328-OO-On,  Revision  1. 
was  cited  in  this  supplemental  NPRM  as 
the  appropriate  source  of  service 
information  for  accomplishing  the 
required  actions. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  AD  be  revised  to 
allow  for  an  extension  of  the  inspection 
interval  if  an  operator  chooses  to 
accomplish  the  modifications  in  the 
four  service  bulletins  previously 
described.  The  FAA  does  not  concur. 
The  commenter  did  not  provide 
substantiating  data  to  indicate  that 
accomplishment  of  the  modifications 
constitutes  an  acceptable  method  that 
would  allow  extension  of  the  inspection 
interval.  Domier  has  since  advised  the 
FAA  that  Service  Bulletin  ASB-328-00- 
011  is  in  the  process  of  revision  to 
reference  the  modifications  and  provide 
details  of  the  interval  extension.  Since 
the  service  bulletin  revision  is  not 
currently  available,  the  FAA  does  not 
consider  it  appropriate  to  further  delay 
issuance  of  this  final  rule  while 
awaiting  information  regardijig  the 
acceptability  of  the  modifications  as  a 
means  of  extending  the  inspection 
intervals.  However,  once  such  a  method 
is  available  and  approved,  operators 
may  request  approval  of  an  alternative 
method  of  compliance  to  allow 
accomplishment  of  the  modifications  as 
a  method  that  would  allow  extension  of 
the  inspection  intervals  required  by  this 
AD. 

Request  To  Include  Terminating  Action 

The  same  commenter  advises  the  FAA 
of  technical  solutions  currently  under 
development  that  would  provide 
terminating  action  to  the  requirements 
of  the  supplemental  NPRM.  Three  new 
Domier  Service  Bulletins.  SB-328-27- 
290,  SB-328-27-291,  and  SB-328-27- 
292,  when  issued,  will  describe 
procedures  for  further  improvements  to 
prevent  autopilot  cable  chafing.  The 
commenter  requests  an  additional  60 
days  to  submit  the  related  technical  data 
for  consideration  to  be  included  in  the 
final  rule.  Including  these  actions  in  the 
AD  would  provide  a  terminating  action 
for  operators  and  would  eliminate  the 
need  for  future  AD  revisions. 

The  FAA  does  not  concur.  At  the  time 
the  comment  was  submitted,  the 
commenter  expected  that  these  service 
bulletins  would  be  issued  bv  June  1999. 
After  further  discussions  with  Domier, 
the  FAA  has  been  advised  that  the  three 
new  service  bulletins  have  not  yet  been 
issued.  Due  to  problems  with 
availability  of  materials,  the  estimated 
date  of  issuance  for  the  service  bulletins 
is  now  December  1999.  In  light  of  this 
information,  the  FAA  does  not  consider 
it  appropriate  to  further  delay  issuance 


of  the  final  nile.  Once  these  service 
bulletins  are  available  and  approved, 
operators  may  request  approval  of  an 
alternative  method  of  compliance  to 
allow  accom.plishment  of  the 
modifications  as  a  terminating  action  for 
the  repetitive  inspection  requirements 
of  this  .'\D.  No  change  is  made  to  the 
final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  51  airplanes 
of  U.S.  registry'  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  518,360.  or  S360  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
'significant  rule"  under  DOT 
Regulators'  Policies  and  Procedures  (44 
FR  11034,'Februar\-26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator,' 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safet\ .  Incorporation  bv  reference, 

.Safptv 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 

directive: 

99-23-12     Dormer  Lufttahrt  GmbH: 

Amendment  39-11408.  Docket  96-NM- 

11C)-.^D. 

Applicability:  All  Model  328-100  series 

airpliines,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteratinn,  nr 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pilot's  control 
cables  for  the  autopilot,  elevator,  rudder, 
aileron,  and  engine,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

Inspections  and  Corrective  Actions 

(a)  Prior  to  the  accumulation  of  3,000  total 
flight  hours,  or  within  200  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  detailed  visual 
inspections  to  detect  damage  (extensive  wear 
and  broken  wires)  and  discrepancies 
(incorrect  installation  and  misalignment)  of 
the  control  cables  and  fairleads/swivel  guides 
for  the  autopilot,  elevator,  rudder,  aileron, 
and  engine:  as  applicable;  in  accordance  with 
Dornier  Alert  Service  Bulletin  ASB-328-00- 
011,  Revision  1.  dated  June  5,  1996.  Repeat 
the  inspections  thereafter  at  intervals  not  to 
exceed  1.500  flight  hours. 

(1)  If  any  damage  is  found  that  exceeds  the 
limits  specified  in  the  alert  service  bulletin. 
prior  to  further  flight,  replace  the  damaged 


cable  with  a  new  or  servicuabit;  Lable.  in 
accordance  with  the  alert  service  bulletin. 
(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  perform  applicable  corrective 
actions,  in  accordance  with  the  alert  service 
bulletin. 

Tension  Adjustment  of  Control  Cables 

(b)  Concurrent  with  the  initial  inspection 
required  by  paragraph  (a)  of  this  AD,  perform 
a  one-time  adjustment  of  the  tension  in  the 
autopilot  control  cables,  in  accordance  with 
Dornier  Alert  Service  Bulletin  ASB-328-00- 
011.  Revision  1.  dated  June  5.  1^96. 

.Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(ej  1  tie  actions  shall  be  done  in  accordance 
with  Dornier  Alert  Service  Bulletin  ASB- 
328-00-011,  Revision  1,  dated  June  5,  1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  mav  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D-82230 
Wessling,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-001/2, 
dated  August  15,  1996. 

(f)  This  amendment  becomes  effective  on 
December  17,  1999. 

Issued  in  Renton,  Washington,  on 
November  3,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Aiqplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29330  Filed  11-10-99;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Pan  as 

[DocKet  No  99-NM-32&-AD   Amendmeni 
39-11418    AD  99-23-22] 

RIN2120-AA64  — 

Airworthiness  Directives:  Various 
Transport  Category  Airplanes 
Equipped  With  Mode    C 
Transponder(s)  With  Single  Gillham 
Code  Altitude  Input 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 

comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  various  transport  category 
airplanes  equipped  With  certain  Mode 
"C"  transponder(s)  with  single  Gillham 
code  altitude  input.  This  action  requires 
repetitive  tests  to  detect  discrepancies  of 
the  Mode  "C"  transponder(s),  air  data 
computer,  and  certain  wiring 
connections;  and  corrective  actions,  if 
necessary.  This  amendment  is  prompted 
by  reports  that,  during  level  flight,  the 
Traffic  Alert  Collision  Avoidance 
System  (TCAS  II)  issued  false  advisories 
that  directed  the  flightcrew  to  change 
course  and  either  climb  or  descend.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  such  false 
advisories  due  to  inaccurate  airplane 
altitude  reporting,  which  could  result  in 
the  flightcrew  deviating  the  airplane 
fi-om  its  assigned  flight  path  and  a 
possible  mid-air  collision. 
DATES:  Effective  November  29,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuarv  11.  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
328-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

Information  pertaining  to  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Ave, 
SW.,  Renton,  Washington  98055^056. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  ,^k,i\c--    Ai'rnspace  Engineer. 
Airplane  and  Flight  Crew  Interface 
Branch,  ANM-1 1 1 .  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2795; 
fax  (425)  227-1320. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  rppnrts  of  fU'ven  incidents 
involving  certain  transport  category 
airplanes  equipped  with  Mode  "C" 
transponder(s)  with  single  Gillham  code 
altitude  input.  These  reports  indicate 
that,  during  level  flight,  the  TCAS  II 
issued  false  advisories  that  directed  the 
flightcrew  to  change  course  and  either 
climb  or  descend.  These  instances  all 
involved  communication  between 
airplanes  with  the  TC^AS  II  and 
airplanes  having  the  Mode  "C" 
transponder(s).  The  airplanes  having  the 
Mode  "C"  transponders  are 
predominantlv  older,  out-of-production 
transport  category-  airplanes.  In  at  least 
one  instance,  the  Gillham  wiring 
connection  was  determined  to  have 
failed,  resulting  in  inaccurate  altitude 
reporting  by  the  Mode  "C"  transponder. 
There  are  three  primary'  sources  of 
failure  that  could  lead  to  inaccurate 
airplane  altitude  reporting:  the  Mode 
"C"  transponders),  air  data  computer, 
and  Gillham  wiring  connections.  The 
exact  cause  of  the  failures  is  unknown 
at  this  time.  Such  inaccurate  altitude 
reporting  and  consequent  false  TCAS  II 
advisories,  if  not  prevented,  could  result 
in  the  flightcrew  deviating  the  airplane 
from  its  assigned  flight  path  and  a 
possible  mid-air  collision. 

Additional  Considerations 

The  FAA  also  has  received 
information  regarding  inaccurate 
altitude  reporting  on  airplanes  equipped 
with  TCAS  II  and  Mode  'S" 
transponders.  Following  one  incident 
involving  reduction  of  separation 
between  two  airplaiies  equipped  with 
TCAS  II  and  Mode  "S"  transponders, 
the  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authoritv  for 
the  United  Kingdom,  issued  British 
airworthiness  directive  001-08-99  The 
British  airworthiness  directive  applies 
to  airplanes  equipped  with  any  Mode 
"S"  transponder  connected  to  a  TCAS  II 
system  with  Gillham  altitude  format, 
and  requires  repetitive  tests  of  certain 
Mode  "S"  transponder  systems  to  detect 
discrepancies,  and  corrective  action,  if 
necessary. 

FAA's  Determinations 

Based  on  the  numerous  incidents 
involving  airplanes  equipped  with 
TC'AS  II  and  Mode  "C."  transponders, 
the  F,-\A  considers  that  immediate 
action  is  required  tn  address  the  unsafe 
condition  identified  previously.  Since 
the  exact  cause  of  the  failures  leading  to 
inaccurate  altitude  reporting  is 
unknown,  the  FAA  finds  it  necessary  to 
obtain  and  evaluate  additional 
informatif)n.  and  to  require  corrective 
actions  in  the  interim  until  final  action 


can  be  identified.  In  addition,  the  CAA 
has  kept  the  FAA  informed  of  its  actions 
regarding  the  Mode  "S"  transponders. 
The  FAA  is  in  the  process  of  reviewing 
the  information  from  the  CAA,  and  is 
considering  separate  rulemaking  action 
to  address  those  airplanes  having  Mode 
"S"  transponders. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  inaccurate  airplane  altitude 
reporting  and  false  TCAS  11  advisories, 
which  could  result  in  the  flightcrew 
deviating  the  airplane  from  its  assigned 
flight  path  and  a  possible  mid-air 
collision.  This  AD  requires  repetitive 
tests  to  detect  discrepancies  of  the  Mode 
"C"  transponder(s),  air  data  computer, 
and  certain  wiring  connections;  and 
corrective  actions,  if  necessar\'.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  procedures 
specified  in  the  applicable  component 
maintenance  manuals  and  wiring 
diagrams  contained  in  the  airplane 
maintenance  manuals. 

This  AD  also  requires  that  operators 
report  all  inspection  results  (positive  or 
negative)  to  the  FAA. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 


supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator\".  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  nile  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-328-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  uiis 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034'  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  amends  part  .39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2   .Section  39.13  is  amended  hv 
adding  the  following  new  airworthiness 
directive: 

99-23-22     Transport  Categor\'  Airplanes: 

.\mendmen!  39-11418^  Docket  99-.NM- 
:i28-.'\.D. 

Applicability:  Transport  category  airplanes, 
certificated  in  any  category,  equipped  with 
any  Mode  "C"  transponder  with  single 
Gillham  code  altitude  input,  including,  but 
not  limited  to.  the  transponder  part  numbers 
listed  below  .\  Mode  "C"  transponder  with 
single  Gillham  code  altitude  input  is  defined 
as  any  Mode  "C"  transponder  meeting 
Aeronautical  Radio,  Inc.  (ARINC)  572 
specification. 

Mode  "C"  Transponder  Part  Numbers: 
Rockwell  Collins:  622-2224-001.  622-2224- 

003.  522-2703-001.  522-2703-011.  787- 

6211-001.  787-6211-002 
Bendi.x:  066-1056-00,  066-1056-01.  066- 

1123-00. 2041599-6508 
Wilcox:  97637-201,  97637-301 
IFF:  APX-lOO,  APX-101 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  .\D  is  affected,  the 
owner /operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  .A.D, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .\D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previouslv. 

To  prevent  false  Traffic  .Mert  Collision 
Avoidance  .System  [TC,'\S  II)  advisories  due 
to  inaccurate  airplane  altitude  reporting, 
which  could  result  in  the  flighlcrew 
deviating  the  airplane  from  its  assigned  flight 
path  and  a  possible  mid-air  collision, 
accomplish  the  following: 

Repetitive  Tests 

(a)  Within  45  days  after  the  effective  date 
of  this  .^D:  Perform  the  test  procedures 
specified  in  paragraphs  (aKD  through  (a)(9j 
of  this  ,AD  to  detect  any  discrepancies  of  the 
Mode  "C"  transponderis),  air  data  computer 
(ADC),  or  Gillham  wiring  connections,  in 
accordance  with  the  applicable  .\DC  and 
Mode  "C"  transponder  component 
maintenance  manuals  and  airplane 


maintenance  manual.  Repeat  the  test 
procedures  thereafter  at  intervals  not  to 
exceed  45  days. 

(1)  Connect  an  air  data  test  set  to  the 
Captain's  (No.  1)  Pitot/Static  system. 

(2)  In  the  airplane  flight  deck,  select  Mode 
"C"  transponder  (1),  or  left  Mode  "C" 
transponder,  depending  on  airplane  flight 
deck  configuration,  and  .select  ADC  source 
(1). 

(3)  Select  the  air  data  test  set  to  the 
following  altitude  reporting  values:  1,000 
feet;  4,100  feet;  15,700  feet;  and  31,000  feet. 

(4)  For  each  selected  altitude,  verify  that 
the  Mode  "C"  altitude  reporting  is  within 
tolerance  (+/  -  125  feet),  and  record  the 
altitude  output  as  follows:  1,000  feet  {+/ 

-  125  feet);  4,100  feet  (+/  -  125  feet);  15,700 
(+/-  125  feet);  and  31,000  feet  (+/-  125  feet). 

(5)  In  the  airplane  flight  deck,  select  ADC 
source  (2)  and  repeat  paragraphs  (a)(3)  and 
(a)(4)  of  this  AD. 

(6)  In  the  airplane  flight  deck,  select  Mode 
"C"  transponder  (2),  or  the  right  Mode  "C" 
transponder,  depending  on  airplane  flight 
deck  configuration,  select  ADC  source  (1), 
and  repeat  paragraphs  (a)(3)  and  (a)(4)  of  this 
AD. 

(7)  In  the  airplane  flight  deck,  select  ADC 
source  (2)  and  repeat  paragraphs  (a)(3)  and 
(a)(4)  of  this  AD, 

(8)  Connect  an  air  data  test  set  to  the 
Captain's  (No,  2)  Pitot/Sfatic  system. 

(9)  Repeat  paragraphs  (a)(2)  through  (a)(7) 
of  this  AD. 

Note  2:  The  tests  required  by  paragraph  (al 
of  this  .AD  examine  the  three  primary  source^, 
of  inaccurate  airplane  altitude  reporting. 
These  three  sources  are:  ADC's,  Mode  "C" 
transponders,  and  the  Gillham  wiring 
connections  between  the  .ADC  and  Mode  "C 
transponder. 

Corrective  Actions 

(b)  If  any  discrepancy  is  defected  during 
any  test  required  by  paragraph  (a)  of  this  ,\D 
Prior  to  further  flight,  repair  in  accordance 
with  the  applicable  ADC  and  Mode  "C" 
transponder  component  maintenance  manua: 
and  airplane  maintenance  manual.  If  the 
repair  information  is  not  available  in  the 
applicable  manual,  prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Seattle  Aircraft  Certification 
Office  (.^CO).  FAA.  Transport  Airplane 
Directorate. 

Reporting  Requirement 

(c)  Within  10  days  after  accomplishing  the 
initial  and  repetitive  tests  required  by 
paragraph  (a)  of  this  AD.  submit  a  report  of 
the  inspection  and  test  results  (both  positive 
and  negative  findings)  to:  Peter  Skaves, 
Aerospace  Engineer.  .Airplane  and  Flight 
Grew  Interface  Branch,  ANM-111,  FAA, 
Transport  .Mrplane  Directorate,  1601  Lind 
-Avenue.  SW  .  Renton,  Washington  98055- 
4056:  fax  (425)  227-1320.  The  test  results 
must  include  the  Mode  "C"  transponder(s) 
and  ADC  part  number(s).  and  must  specify'  if 
any  discrepancies  of  the  Gillham  wiring 
connections  were  detected,  and  if  corrective 
action  was  required.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 


provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  ef  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  or  Avionics  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO' 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
November  29.  1999. 

Issued  in  Renton,  Washington,  on 
November  4.  1999. 

John  I.  Hickey. 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc,  99-29472  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  98-NM-205-AD:  Amendment 
39-11410:  AD  d9-23-l4j 

RIN2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A300.  A310,  and  A300-600  Series 
Airplane 

agency:  Federal  Aviation 
.Administration,  DOT. 
action:  Final  mle. 

SUMMARY:  This  amendment  supersedes 
all  existing  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300,  series  airplanes,  that  currently 
requires  certain  changes  to  the 
procedures  in  the  Airplane  Flight 
Manual  (AFM)  related  to  operation  of 
the  emergency  lighting  system.  This 
action  requires  modification  of  the 
emergency  lighting  system  and  a 
revision  to  the  AFM  to  ensure  the 
preservation  of  the  airplane  batteries. 
This  action  also  provides,  for  certain 
airplanes,  terminating  action  for  the 
existing  AFM  revision,  and  replacement 
with  a  different  AFM  revision.  This 
action  also  expands  the  applicability  to 
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include  certain  model  A310  and  A300- 

600  series  airplanes.  This  amendment  is 
prompted  bv  i.->suance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  bv  this  AD  are 
intended  to  ensure  that  the  emergency 
lighting  is  available  for  evacuation  in  an 
emergencv  situation. 

DATES:  Effective  December  17.  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17,  1999 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  J 1707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  iFAA), 
TransportAirplane  Directorate.  Rules 
Docket.  1601  Lind  .Avenue,  SW  . 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  N'W  ,  suite  700. Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager. 
International  Branch.  .•\NM-116. 
Transport  Airplane  Directorate.  1601 
Lind  .\venue.  SW,.  Renton.  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
.■\viation  Regulations  (14  CFR  part  39) 
bv  superseding  AD  88-18-01. 
amendment  39-5998  (53  FR  30975, 
August  17,  1988),  which  is  applicable  to 
certain  Airbus  Model  .^300  series 
airplanes,  was  published  in  the  Federal 
Register  on  September  13,  1999  (64  FR 
49420)  That  action  proposed  to 
continue  to  require  certain  changes  to 
the  Model  A300  Airplane  Flight  Manual 
(.\FM).  That  action  also  proposed  to 
require  modification  of  the  emergency 
lighting  system  and  a  revision  to  the 
AFM  procedures.  That  action  also 
provides,  for  certain  airplanes, 
terminating  action  for  the  existing  AFM 
revision,  and  replacement  with  a 
different  AFM  revision.  That  action  also 
proposed  to  expand  the  applicability  to 
include  certain  Model  A3 10  and  A300- 
600  series  airplanes. 

Comments 

Interested  persons  have  been  afforded 
an  opportunitv  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  F,-\A's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  157 
airplanes  of  U.S.  registry  that  will  be 
affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  88-18-01 ,  and  retained 
in  this  AD,  take  approximately  1  work 
hoxir  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane. 

The  modification  that  is  required  in 
this  AD  action  will  take  approximately 
18  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $500  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  required  modification  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$248,060.  or  $1,580  per  airplane. 

The  AFM  revision  that  is  required  in 
this  AD  action  will  take  approximately 
1  work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  AFM  revision  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$9,420,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompli "^h 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.•\uthority:  41  I'.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5998  (53  FR 
30975.  August  17.  1988),  and  by  adding 
a  new  jirworthiness  directive  (AD), 
amendment  39-11410,  to  read  as 
follows: 

99-23-14  Airbus  Industrie:  .•\mendment  39- 
11410,  Docket  ^8-NM-205-.AU. 
Supersedes  AD  88-18-01,  Amendment 
39-5998.    . 

Applicability:  Model  A300  and  .^310  series 
airnlanPS-  ex't^pt  thnsp  nn  which  Airhns 
Modification  10002  has  been  accomplished: 
and  Model  A300-600  series  airplanes,  except 
those  on  which  Airbus  Modification  7738  or 
10002  has  been  accomplished:  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  ot  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  .AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  ensure  that  the  emergent)  lighting  is 
available  for  evacuation  in  an  emergency 
situation,  accomplish  the  following; 
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Restatement  nf  Requirements  ot  AD  88-18- 
01.  Amendment  :i9-599a 

AFM  Revision 

(a)  For  Model  A300  series  airplanes 
(excluding  Model  A300-600  series 
airplanes):  Within  10  days  after  September  2, 
1988  (the  effective  date  of  AD  88-18-01. 
amendment  39-5998),  the  following 
procedures  must  be  applied  and  a  copy  of 
this  AD  or  the  changes  indicated  below  must 
be  inserted  in  the  appropriate  Section  of  the 
Airplane  Flight  Manual  (AFM),  as  indicated 
below: 

(1)  This  sentence  is  to  be  inserted  facing  3- 
02-00  page  11:  "EMERGENCY 
PROCEDURES— DITCHING  When  ditching, 
the  MIN  CABIN  LT  selector  (if  installed) 
must  be  switched  ON." 

(2)  This  sentence  is  to  be  inserted  facing  3- 
02-00  page  12:  "EMERGENCY 

PRGCEDl  RES— EMERGENCY 
EVAC:iATION  When  the  procedure 
EMERC;ENCY  evacuation  is  applied,  the 
EMER  EXIT  LT  selector  must  be  selected 
ON'  after  parking  brake  is  ON." 

(3)  This  sentence  is  to  be  inserted  facing  4- 
03-00  page  1:  "NORMAL  PROCEDURES- 
TAXI  Prior  to  push  back,  the  MIN  CABIN  LT 
selector  (if  installed)  must  be  switched  'ON' 
and  remain  ON  until  gear  retraction." 

(4)  This  sentence  is  to  be  inserted  facing  4- 
o:i-00  page  4:  "NORMAL  PROCEDURES- 
LANDING  Before  landing,  the  MIN  CABIN 
LT  selector  [if  installed)  must  be  switched 
ON'  and  should  remain  ON  until  engine 

shutdown  or  until  parked." 

New  Requirements  of  This  AD 

Modification 

(b)  Por  all  airplanes:  Within  6  months  after 
the  effective  date  of  this  .\D.  modify  the 
emergency  lighting  system,  in  accordance 
with  the  applicable  service  bulletin  specified 
in  paragraph  (b)(1).  (b)(2),  (b)(3).  or  (b)(4).  of 
this  AD. 

(1)  For  Model  A300  series  airplanes: 
Airbus  Service  Bulletin  A300-33-0119-, 
dated  March  1,  1993. 

(2)  For  Model  .XSIO  series  airplanes: 
Airbus  Ser\-ice  Bulletin  A3 10-33-2025. 
dated  March  1.  1993. 

(3)  For  Model  .•\300— 600  series  airplanes 
listed  in  .Airbus  Service  Bulletin  .'\300-33- 
6013,  dated  March  30,  1989:  .Airbus  Service 
Bulletin  A300-33-6013.  dated  March  30. 
1989. 

(4)  For  Model  A30O-6OO  series  airplanes 
listed  in  .Mrbus  Service  Bulletin  A300-33- 
6020.  dated  March  1.  1993:  .Airbus  Service 
Bulletin  A300-33-6020.  dated  March  1, 
1993. 

AFM  Revisions 

(c)  Prior  to  further  flight  following 
accomplishment  of  the  modification  required 
by  paragraph  (b)  of  this  .-KD:  Revise  the  F.\,A- 
approved  .Mrplane  Flight  Manual  (AFM)  by 
adding  the  temporary  revision  (TR)  specified 
in  paragraph  (c)(1),  {c)(2),  or  (c)(3),  as 
applicable,  of  this  AD. 

(1)  For  Model  A300  series  airplanes:  Insert 
AFM  TR  3.02.00/7.  After  accomplishment  of 
the  modification  required  bv  paragraph  (b)  of 
this  .•\D,  the  TR  required  by  paragraph  (a)  of 
this  .-KD  may  be  removed  [paragraph  (a) 
applies  to  Model  A300  series  airplanes  only]. 


(2)  For  Model  A310  series  airplanes:  Insert 
AFM  TR  3.02.00/8. 

(3)  For  Model  A300-600  series  airplanes: 
Insert  AFM  TR  3.02.00/11. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A300-33-0119, 
dated  March  1.  1993;  Airbus  Ser\'ice  Bulletin 
A310-33-2025.  dated  March  1,  1993;  Airbus 
Service  Bulletin  A300-33-6013,  dated  March 
30,  1989:  Airbus  Service  Bulletin  A30O-33- 
6020,  dated  March  1,  1993:  Airplane  Flight 
Manual  Temporary  Revision  3.02.00/7 
(undated);  Airplane  Flight  Manual 
Temporoun,'  Revision  3.02.00/8  (undated); 
Airplane  Flight  Manual  Temporary  Revision 
3.02.00/11  (undated):  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  89-107- 
096(B)R4,  dated  August  13,  1997. 

(g)  This  amendment  becomes  effective  on 
December  17.  1999. 

Issued  in  Renton.  Washington,  on 
November  3.  1999. 

D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doi    99-29328  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pari  230 

[Release  No  33-7645A] 
RIN  3235-AH21 

Rule  701 — Exempt  Offerings  Pursuant 
to  Compensatory  Arrangements, 
Correction 

AGENCY:  Securities  and  Exchange 

Ctimmission. 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  final  rules  adopted  in 
Release  No.  33-7645  (February  25. 
1999),  which  -were  published  in  the 
Federal  Register  on  Monday.  March  8. 
1999  (64  FR  11095).  The  rules  relate  to 
the  manner  of  calculating  the  amount  of 
the  exempt  offerings  pursuant  to  Rule 
701. 

EFFECTIVE  DATE:  November  5.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rk  hdrci  K   Wulff.  Office  of  Small 
Business.  Division  of  Corporation 

Fin:inrp  at  '302^  942-3950 

SUPPLEMENTARY  INFORMATION:  In 
connection  with  the  adoption  of  rules 
relating  to  the  Rule  701  exemption  for 
compensatory  benefit  plans,  on 
February  25.  1999  the  Commission 
adopted  provisions  to  determine  the 
available  amount  of  securities  subject  to 
the  exemption.  Because  of  inaccuracy  in 
the  language  within  the  adopting 
release,  a  different  way  of  making  such 
calculations  appears  in  the  Code  of 
Federal  Regulations  than  that  approved 
by  the  Conunission.  The  correction 
removes  a  typographical  error  and  also 
deletes  the  reference  to  the  necessity  of 
only  making  calculations  based  upon  an 
annual  balance  sheet.  The  original 
intention  was  to  permit  calculations  to 
be  made  on  the  basis  of  interim  balance 
sheets  as  long  as  they  were  no  older 
than  the  issuer's  most  recent  fiscal  year 
end. 

List  of  Subjects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Secm-ities. 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

Accordingly.  17  CFR  part  230  is 
corrected  by  making  the  following 
correcting  amendments: 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f.  77g.  77h.  77j, 
77r.  77s.  77sss.  78c.  78d.  78/.  78m.  78n.  78o, 
78w,  78yy(d),  79t,  80a-8.  80a-24.  80a-28. 
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80a-29.  80a-30,  and  80a-37,  unless 
otherwise  noted. 


§230.701     [Amended] 

2   In  <?  2,30.701,  revise  the  phrase  "  are 
oT  derive"  to  read  "or  derive"  in  the  last 
sentence  of  the  introductory  text  of 
paragraph  (c). 

3.  In  §  230.701,  revise  the  phrase 
"most  recent  annual  balance  sheet  date" 
to  read  "most  recent  balance  sheet  date" 
in  paragraphs  [d)(2)(ii)  and  (d)(2)(iii). 

Dated:  November  5,  1999. 
Margaret  H.  McFarland. 
Deputy  Secretan . 
|FR  Doc.  99-29530  Filed  11-10-99:  8:45  am] 

BILLING  CODE  8010-01 -M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  301,  and  602 

[TO  8841  ] 

RIN  1545-AU99 

Return  of  Partnership  Income 

agency:  Internal  Revenue  Service  (IRS), 

Treasurv. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  revising  the  partnership 
filing  requirement.  These  regulations 
reflect  changes  to  the  law  made  by  the 
Ta.\paver  Relief  Act  of  1997  (TRA).  All 
partnerships  required  to  file  partnership 
return.-.,  including  certain  foreign 
partnerships,  are  affected  by  these 
regulations. 

DATES:  Effective  Dates:  These 
regulations  are  effective  January'  1,  2000, 
except  that  *}  1.6031(a)-l(b)(3)  is 
effective  January  1,  2001. 

Applicability  Dates:  For  dates  of 
dpplicabilitv.  see  §§  1.6031(a)-l(f)  and 
1  B()B3-l(c)(2). 

FOR  FURTHER  INFORMATION  CONTACT: 
(ioncerning  the  regulations.  Martin 
Schaffer.  202-622-3070;  concerning 
foreign  partnerships.  Guv  A.  Bracuti, 
202-622-3860  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  cullectiun  ut  information 
contained  in  these  final  regulations  has 
hfcn  ri' viewed  and  approved  bv  the 
( )tfi(  i'  it  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1583.  The  collection  of  information  in 
these  final  regulations  is  in  §  1.6031(a)- 
1   This  information  is  required  to  enable 
the  IRS  to  verify  that  a  taxpayer  is 


reporting  the  correct  amount  of  income 
or  gain  or  claiming  the  correct  amount 
of  losses,  deductions,  or  credits  from 
that  taxpayer's  interest  in  the    . 
peirtnership. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number. 

The  burden  is  reflected  in  the  burden 
estimate  of  Form  1065. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the 
Internal  Revenue  Service,  Attn:  IRS 

Reports  Clearance  Officer,  T:FS:FP, 

Washington.  DC  20224,  and 
Office  of  Management  and  Budget,  Attn: 

Desk  Officer  for  the  Department  of  the 

Treasury.  Office  of  Information  and 

Regulatory  Affairs.  Washington,  DC 

20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally. 
tax  returns  and  tax  return  information 
are  confidential,  as  required  bv  26 
U.S.C.  6103. 

Background 

On  January  26,  1998.  the  IRS  and 
Treasury  published  in  the  Federal 
Register  (63  FR  3677)  proposed 
amendments  to  the  regulations  (REG- 
209322-82)  under  sections  6031  and 
6063  of  the  Internal  Revenue  Code 
(Code).  These  amendments  wRre 
designed,  in  part,  to  reflect  changes 
made  to  section  6031  of  the  Code  bv 
section  1141  of  TRA,  Public  Law  105- 
34  (111  Stat.  788).  Written  comments 
responding  to  these  proposed 
regulations  were  received.  No  public 
hearing  was  requested  or  held.  ,'\fter 
consideration  of  all  the  comments,  the 
proposed  regulations  under  sections 
6031  and  6063  of  the  Code  are  adopted 
as  revised  by  this  Treasury  decision, 
and  the  current  final  regulations  under 
section  6031  of  the  Code  are  removed. 

Explanation  of  Revisions  and  Summary 
of  Comments 

A.  General  Filing  Requirements  for 
Foreign  Partnerships 

Section  6031(a)  of  the  Code  requires 
every  partnership  to  file  a  partnership 
return.  However,  section  6031(e)  of  the 
Code  provides  that  a  foreign  partnership 
is  not  required  to  file  a  return  for  a 
taxable  year  unless  during  that  year  it 
derives  gross  income  from  sources 
within  the  United  States  (U.S. -source 
income)  or  has  gross  income  that  is 
effectivelv  connected  with  the  conduct 


of  a  trade  or  business  within  the  United 

States  (ECI). 

Consistent  with  section  603He)  of  the 
Code,  the  proposed  regulations 
generallv  required  a  foreign  partnership 
to  file  a  return  under  section  603  1  uf  the 
Code  if  it  had  either  U.S. -source  income 
or  ECI.  This  general  rule  is  adopted 
without  change  in  the  final  regulations. 

B  Exceptions  to  General  Filing 

Requirements 

Inder  the  proposed  regulations,  a 
foreign  partnership  that  had  no  ECI,  and 
that  otherwise  was  required  to  file  a 
partnership  return  only  because  it  had 
U.S. -source  income,  was  exempt  from 
the  requirement  to  file  a  partnership 
return  if:  (i)  No  United  States  person 
had  a  direct  or  indirect  interest  in  the 
partnership;  (ii)  the  U.S. -source  income 
was  either  fixed  or  determinable  annual 
or  periodic:al  income  described  in 
§  1.1441-2(b)  or  other  amounts  subject 
to  withholding  described  in  §  1.1441- 
2(c);  (iii)  Forms  1042  and  1042-S  were 
filed  with  respect  to  all  such  gross 
income  by  the  partnership,  or  bv 
another  withholding  agent  (or  agents)  if 
the  partnership  was  not  required  to  file 
such  forms:  and  (iv)  the  tax  liability  of 
the  partners  with  respect  to  such  gross 
income  was  fully  satisfied  bv  the 
withholding  of  tax  at  source.  Most  of  the 
written  comments  received  with  respect 
to  the  proposed  regulations  requested 
that  the  IRS  and  Treasury  modify  this 
proposed  exception  to  the  foreign 
partnership  filing  requirement. 

In  response  to  these  comments,  the 
final  regulations  liberalize  the 
exceptions  in  certain  instances  for 
foreign  partnerships  that  have  U.S.- 
source  income  but  no  ECI.  The  changes 
are  designed  to  reduce  duplicative  filing 
requirements  where  other  information 
reporting  and  withholding  requirements 
provide  adtn^uate  protection  for  the  tax 
system  and  to  recognize  that  where 
there  is  do  minimis  ownership  in  a 
foreign  partnership  by  U.S.  partners,  the 
return  filing  requirements  should  not  be 
invoked  merely  because  the  partnership 
earns  an\'  amount  of  U.S. -source 
income. 

The  final  regulations  contain  three 
rules  that  modif\-  the  reporting 
obligations  of  certain  foreign 
partnerships  that  have  no  ECI.  These 
modified  reporting  rules,  with  the 
exception  of  the  de  minimis  exception, 
are  applicable  for  partnership  taxable 
years  beginning  after  December  31. 
2000,  because  they  are  dependent  on 
rules  contained  in  §§  1.1441-5(c)  and 
1.1461-1.  which  will  be  applicable  only 
after  December  31.  2000.  See  .Notice  99- 
27  (1999-20  I.R.B.  75).  The  de  minimis 
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exception,  however,  will  be  effective  for 
partnership  taxable  years  beginning 
after  December  31,  1999.  the  general 
effective  date  of  these  regulations. 

The  modified  reporting  rules  contain 
some  common  requirements.  None  of 
these  rules  will  apph'  to  a  withholding 
foreign  partnership  (as  defined  in 
§  1.1441-5{c)(2)(i)).  Also,  with  the 
exception  of  the  de  minimis  rule,  the 
modified  reporting  rules  will  apply  only 
when  one  or  more  withholding  agents 
file  the  required  Forms  1042  and  1042- 
S  and  pay  the  associated  withholding 
tax. 

The  first  modified  reporting  rule  is 
the  de  minimis  exception.  This  rule 
provides  that  a  foreign  partnership 
(other  than  a  withholding  foreign 
partnership,  as  defined  m  s^  1.1441- 
5(c)(2Ki))  with  S20.000  or  less  of  U.S.- 
source  income  and  no  ECI  is  required  to 
file  a  partnership  return  onlv  if  one 
percent  or  more  of  any  item  of 
partnership  gain.  loss,  deduction,  or 
credit  is  allocable  in  the  aggregate  to 
direct  U.S.  partners. 

The  second  modified  reporting  rule, 
which  also  was  contained  in  the 
proposed  regulations,  provides  that  a 
foreign  partnership  with  U.S. -source 
income  but  no  EC!  and  no  U.S.  partners 
is  not  required  to  file  a  partnership 
return.  Under  the  third  rule,  a  foreign 
partnership  with  U.S. -source  income 
and  one  or  more  U.S.  partners  but  no 
ECI  must  file  a  partnership  return. 
However,  such  a  partnership  need  file 
Schedules  K-1  only  for  its  direct  U.S. 
partners  and  for  its  passthrough  partners 
through  which  U.S.  paitiieis  huld  an 
interest  in  the  foreign  partnership. 

The  final  regulations  do  not  require  a 
foreign  partnership  to  pro\ide 
Schedules  K-1  fpr  foreign  partners 
deriving  U.S. -source  income  that  is  not 
ECI.  because  the  foreign  partners  are 
subject  to  information  reporting  on 
Forms  1042-S  under  the  rules  contained 
in§§1.1441-5(c)and  1.1461-1  of  the 
regulations.  These  rules  generallv 
subject  the  foreign  partners,  and  not  the 
partnership,  to  an  information  reporting 
regime  with  respect  to  U.S. -source 
income  (that  is  not  ECI)  paid  to  a  foreign 
partnership.  To  the  extent  that 
information  returns  are  not  required  for 
foreign  partners  under  section  1461  of 
the  Code,  the  IRS  and  Treasury  have 
determined  that  reporting  under  section 
6031  of  the  Code  is  unnecessary  as  long 
as  the  foreign  partnership  has  no  ECI. 
Accordingly,  a  foreign  partnership  with 
no  ECI  need  not  report  on  a  Schedule 
K-1  a  foreign  partner's  allocable  share 
of  items  of  income,  including  U.S.- 
source  gains  that  are  not  subject  to  Form 
1042-S  reporting,  deposit  interest  under 
section  871(i)  of  the  Code,  and  interest 


or  OID  on  short-term  obligations  under 
section  871(g)  of  the  Code. 

In  contrast  to  the  rule  for  U.S,-source 
income,  the  exception  to  Schedule  K-1 
reporting  does  not  apply  to  a  foreign 
partner's  allocable  share  of  ECI.  Under 
the  information  reporting  rules  in 
§§  1.1441-5(c)(l)(ii)(B)  and  1.1461-l{c) 
of  the  regulations,  ECI  must  be  reported 
to  a  foreign  partnership  rather  than  to 
the  foreign  partners  directly.  In 
addition,  because  ECI  is  subject  to  tax 
on  a  net  basis,  a  foreign  partnership 
must  provide  a  foreign  partner's 
allocable  share  of  other  items  of 
partnership  income,  gain,  loss,  or 
deduction  to  properly  calculate  the  net 
taxable  income.  'Therefore,  if  a  foreign 
partnership  has  ECI,  it  must  file  a 
complete  partnership  return  (with 
Schedules  K-1  for  all  partners) 
reflecting  all  items  of  partnership 
income,  gain,  loss,  deduction,  and 
credit. 

C.  Partners  That  Are  Controlled  Foreign 
Corporations 

One  commentator  suggested  that  a 
foreign  partnership  should  not  have  to 
file  under  section  6031  of  the  Code  if  it 
has  no  direct  U.S.  partners  and  its  only 
U,S,-source  income  is  bank  deposit 
interest  under  section  871  (i)  of  the 
Code.  The  exception  to  the  filing 
requirement  in  §  1.6031(a)-l(b)(2)  of  the 
proposed  regulations  did  not  apply  to 
foreign  partnerships  with  direct  or 
indirect  U.S.  partners.  Thus,  according 
to  the  commentator,  this  exception  did 
not  apply  to  a  common,  nonabusive 
situation  in  which  a  controlled  foreign 
corporation  (CFC)  is  a  partner  in  a 
foreign  partnership  whose  only  U.S.- 
source  income  is  interest  earned  on  a 
U.S.  bank  account.  (Foreign  partners  do 
not  owe  U.S.  tax  on  this  interest  income: 
see  section  871  (i)  of  the  Code  and 
§  1.1441-2(a)  of  the  regulations  (final 
sentence).  In  addition,  a  U.S.  person 
who  controls  a  CFC  must  report  such 
income  on  Form  .5471:  see  §1.6038-2.) 

The  term  indirect  interest  was  not 
defined  in  the  proposed  regulations. 
Thus,  whether  a  U.S.  shareholder  of  a 
CFC  partner  held  an  indirect  interest  in 
the  foreign  partnership  was  not  clear. 
These  final  regulations  define  the  term 
United  States  partner  as  any  U.S.  person 
owning  a  direct  or  indirect  interest  in 
the  foreign  partnership.  An  indirect 
interest  is  defined  as  any  interest  held 
through  one  or  more  passthrough 
partners  (as  defined  in  section 
6231(a)(9)  of  the  Code).  A  passthrough 
partner  is  a  partnership,  estate,  trust,  S 
corporation,  nominee,  or  other  similar 
person.  Because  a  CFC  is  not  a 
passthrough  partner,  the  U.S. 
shareholder  of  a  CFC  has  no  indirect 


interest  in  the  foreign  partnership  under 
these  final  regulations.  Accordingly,  a 
partnership  with  no  ECI  need  not  file  a 
return  solely  as  a  result  of  having  a  CFC 
partner. 

D.  Responsibility  To  Ensure  Filing  of 
Forms  1042  and  1042-S  and  Payment  of 
Associated  Tax 

As  stated  above,  a  foreign  partnership 
may  avail  itself  of  the  modified  filing 
requirements  in  §  1.6031(a)-l(h)(3)  of 
these  regulations,  for  partnership 
taxable  years  beginning  after  December 
31,  2000,  only  if  it  or  another 
withholding  agent  actually  files  the 
Forms  1042  and  1042-S  and  pays  the 
associated  tax.  A  commentator 
suggested  that  a  foreign  partnership 
with  no  withholding  responsibility 
should  not  have  the  burden  of  ensuring 
that  another  withholding  agent  has 
properly  filed  Forms  1042-S  in  order  to 
invoke  the  modified  filing  requirements. 

Where  a  withholding  agent  fails  to 
withhold  (and  to  file  the  requisite 
forms)  with  respect  to  a  partner  in  a 
foreign  partnership,  the  Service  might 
be  unable  to  assess  and  collect  the 
proper  tax  without  information  from  a 
partnership  return.  A  partnership  return 
provides  the  Service  with  the  name  of 
the  foreign  partner  and  the  amount 
subject  to  withholding.  Accordingly, 
these  final  regulations  do  not  adopt  the 
comment. 

While  this  comment  is  not  adopted, 
certain  relief  still  may  be  available.  Each 
person  who  has  control,  receipt, 
custody,  or  payment  of  an  amount 
subject  to  withholding  is  a  withholding 
agent  and  is  responsible  for  withholding 
tax  and  filing  Forms  1042  and  1042-S. 
Generally,  a  foreign  partnership  is  a 
withholding  agent  and  must  withhold 
tax  a  ad  file  the  requisite  forms.  Under 
§l.'i461-](b)  and  (c),  one  withholding 
agent  among  several  may  be  relieved  of 
its  responsibility  to  withhold  if  another 
withholding  agent  withholds  tax  and 
files  the  proper  returns.  However. 
§  1.1441-5{c)(3){v)  augments  this  rule  by 
deeming  a  foreign  partnership  (other 
than  a  withholding  foreign  partnership 
as  defined  in  §  1.1441-5{c){2)(i))  to  have 
satisfied  its  withholding  responsibilities 
for  an  amount  with  respect  to  a  partner 
to  the  extent  that  the  partner's 
distributive  share  of  the  payment  can  be 
reliably  associated  with  a  withholding 
certificate  described  in  §  1.1441- 
5(c)(3)(iii)  pertaining  to  the  partner  that 
the  partnership  has  furnished  to  a 
withholding  agent,  and  the  partnership 
does  not  know  or  has  no  reason  to  know 
that  the  correct  amount  has  not  been 
withheld.  These  final  regulations  do  not 
alter  the  result  under  §  1.1 441- 
5{c){3)(v).  In  addition,  if  a  foreign 
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partnership  riMsoiiablv  relies  on  a 
modified  filini;  ri>quirt'mfnt  under  these 
regulations,  hut  the  modification  is 
inapplicable  because  no  party  has 
satisfied  withholding  responsibilities, 
the  partnt'rshi[)  should  be  able  to  show 
that  its  failure  to  file  a  partnership 
return  was  due  to  reasonable  cause  for 
purposes  of  section  6698  of  the  Code  if 
the  foreign  partnershi[i  is  deemed  to 
have  satisfied  its  withholding 
responsibilities  under  §  1.1441- 
5(c)(3)(v), 

E  Partnership  Level  Elections  Under 
Section  703  of  the  Code 

A  commentator  suggested  that  an 
abbreviated  return  should  be  permitted 
where  a  foreign  partnership  would  be 
exempt  from  the  filing  requirement  but 
for  d  partnership  level  election  under 
section  703  of  the  Code.  These  final 
regulations  cldrif\-  that  a  return  filed 
solely  to  make  an  election  under  section 
703  of  the  f;()de  need  contain  only 
information  identif\ing  the  partnership 
and  the  type  of  election.  In  general,  such 
a  return  is  not  considered  to  be  a  return 
filed  under  section  6031(a)  of  the  Code. 
Therefore,  a  return  tiled  solelv  to  make 
an  election  is  not  a  partnership  return 
for  purposes  of  section  6501  (regarding 
the  statute  of  limitations)  and  sections 
bJ31(a)(l)(.^)  and  6233  (regarding  the 
partnership  audit  rules)  of  the  Code. 

Section  1.60Jl(a)-l(b)(3)(ii)  of  the 
proposed  regulations  provided  that  a 
return  filed  bv  or  for  a  foreign 
partnership  to  make  a  section  703 
election  must  be  signed  by  each  partner 
who  was  a  partner  at  the  time  of 
election  or  by  any  partner  who  was 
authorized  (under  local  law*  or  the 
partnership  s  organizational  documents) 
to  make  the  election  and  who 
represented  having  such  authority 
under  penalties  of  perjurv  A 
commentator  suggested  that  the 
signature  requirement  for  returns  filed 
solely  to  make  a  partnership  level 
election  should  be  restricted  to  partners 
who  are  I'.S.  persons  or  are  owned 
directly  or  indirectly  by  U.S.  persons. 
These  final  regulations  do  not  adopt  this 
comment  but  maintain  the  signature 
requirement  as  proposed.  Cf 
§  301.7701-3(c)12j  setting  forth  the  same 
signature  requirement  for  entity 
classification  elections. 

F.  Electing  Out  of  Subchapter  K  Under 
Section  761  of  the  Code 

A  commentator  suggested  that  the 
final  regulations  should  provide  a 
default  rule  under  which  a  foreign 
partnership  with  no  direct  U.S.  partners 
that  IS  eligible  to  elect  out  of  subchapter 
K  of  the  Code  would  be  deemed  to  have 
elected  exclusion.  Under  §  1.6031(a)- 


1(c)(2)  of  the  proposed  regulations,  a 
partnership  that  was  deemed  to  have 
elected  exclusion  from  subchapter  K.  as 
specified  in  §1.761-2(b)(2)(ii).  would  be 
exempt  from  the  partnership  filing 
requirement.  According  to  the 
commentator,  for  joint  ventures  in 
which  all  the  direct  owners  are  foreign, 
it  is  often  difficult  to  clearlv 
demonstrate  an  intention  to  exclude  the 
entity  from  U.S.  partnership  treatment, 
as  required  by  the  section  761 
regidations.  To  avoid  inconsistency 
with  the  requirements  for  deemed 
exclusion  under  section  761  of  the 
Code,  these  final  regulations  maintain 
the  rule  as  proposed. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  heen  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  contained  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
regulations  would  reduce  (rather  than 
increase)  the  number  of  small  entities 
that  are  required  to  file  a  partnership 
return.  Specifically,  the  regulations 
eliminate  the  filing  requirements  for 
certain  foreign  partnerships  that  are 
fully  subject  to  withholding  iu  order  lo 
prevent  duplicative  filing  requirements. 
In  addition  to  eliminating  the  filing 
requirements  in  these  circumstances,  for 
ease  of  reference,  the  regulations  update 
and  restate  the  general  requirements  to 
file  a  partnership  return  as  set  forth  in 
existing  regulations.  Because  these 
regulations  do  not  impose  any  new 
reporting  requirements  that  are  not 
imposed  by  the  existing  regulations,  and 
the  only  significant  modification  of  the 
existing  regulations  is  to  eliminate  the 
filing  requirement  for  certain  foreign 
partnerships,  the  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  Regulatorv-  Flexibility 
Analysis  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  the  proposed  regulations 
preceding  these  regulations  were 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal 
authors  of  these  regulations  are  Martin 


Schaffer,  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries),  and  Guy  A.  Bracuti.  Office 
of  Associate  Chief  Counsel 
(International),  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602' 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1,  301,  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entr\' 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

Section  1.6031(a)-l  also  issued  under 
26  U.S.C.  6031.  *    *    * 

§1.6031-1     (Removed] 

Par.  2.  Section  1.6031-1  is  removed. 

Par.  3.  Section  1.6031(a)-l  is  added  to 
read  as  follows: 

§  1 .6031  (a)-1     Return  of  partnership 
income. 

(a)  Domestic  partnerships — (1)  Return 
required.  Except  as  provided  in 
paragraphs  (a)(3)  and  (c)  of  this  section, 
every  domestic  partnership  must  file  a 
return  of  partnership  income  under 
section  6031  (partnership  return)  for 
each  taxable  year  on  the  form  prescribed 
for  the  partnership  return.  The 
partnership  return  must  be  filed  for  the 
taxable  year  of  the  partnership 
regardless  of  the  taxable  years  of  the 
partners.  For  taxable  years  of  a 
partnership  and  of  a  partner,  see  section 
706  and  tj  1.706-1.  For  the  rules 
governing  partnership  statements  to 
partners  and  nominees,  see  ^  1.6031(b)- 
IT, 

(2)  Content  of  return  The  partnership 
return  must  contain  the  information 
required  by  the  prescribed  form  and  the 
accompanying  instructions. 

(3)  Special  rule.  A  partnership  that 
has  no  income,  deductions,  or  credits 
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sued  under 


for  federal  income  tax  purposes  for  a 
taxable  year  is  not  required  to  file  a 
partnership  return  for  that  year. 

(4)  Failure  to  file.  For  the 
consequences  of  a  failure  to  comply 
with  the  requirements  of  section  6031(a) 
and  this  paragraph  (a),  see  sections 
6229(a),  6231(f),  6698,  and  7203, 

(b)  Foreign  partnerships — (1)  General 
rule.  A  foreign  partnership  is  not 
required  to  file  a  partnership  return,  if 
the  foreign  partnership  does  not  have 
gross  income  that  is  (or  is  treated  as) 
effectively  connected  with  the  conduct 
of  a  trade  or  business  within  the  United 
States  (ECI)  and  does  not  have  gross 
income  (including  gains)  derived  from 
sources  within  the  I'nited  States  (U.S.- 
soiuce  income).  Exc:ept  as  provided  in 
paragraphs  (b)(2)  and  (3)  of  this  section, 
a  foreign  partnership  that  has  ECI  or  has 
U.S. -source  income  that  is  not  ECI  must 
file  a  partnership  return  for  its  taxable 
year  in  accordance  with  the  rules  for 
domestic  partnerships  in  paragraph  (a) 
of  this  section, 

(2)  Foreign  partnerships  with  de 
minimis  U.S. -source  income  and  de 
minimis  U.S.  partners.  A  foreign 
partnership  (other  than  a  withholding 
foreign  partnership,  as  defined  in 

§  1.1441-5(c)(2)(i))  that  has  S20.000  or 
less  of  U.S. -source  income  and  has  no 
ECI  during  its  taxable  year  is  not 
required  to  file  a  partnership  return  if, 
at  no  time  during  the  partnership 
taxable  year,  one  percent  or  more  of  any 
item  of  partnership  income,  gain,  loss, 
deduction,  or  credit  is  allocable  in  the 
aggregate  to  direct  United  States 
partners.  The  United  States  partners 
must  directly  report  their  shares  of  the 
allocable  items  of  partnership  income, 
gain,  loss,  deduction,  and  credit 

(3)  Filing  obligations  for  certain  other 
foreign  partnerships  with  no  ECI — (i) 
General  requirements  for  modified  filing 
obligations.  A  foreign  partnership  will 
be  subject  to  the  modified  filing 
obligations  in  paragraphs  (b)(3)(ii)  and 
(iii)  of  this  section  if.  in  addition  to 
satisfying  the  requirements  contained  in 
paragraphs  (b)(3)(ii)  and  (iii)  of  this 
section — 

(A)  The  partnership  is  not  a 
withholding  foreign  partnership  as 
defined  in  §  1.1441-5(c)(2)(i); 

(B)  Forms  1042  and  1042-S  are  filed 
by  the  partnership  with  respect  to  the 
amounts  subject  to  reporting  under 

§  1.1461-l(b)  and  (c),  unless  the 
partnership  is  not  required  to  file  such 
returns  under  §  1.1461-l(b)(2)  and 
(c)(4).  in  which  case  Forms  1042  and 
1042-S  must  be  filed  by  another 
withholding  agent  or  agents;  and 

(C)  The  tax  liability  of  the  partners 
withrespect  to  such  amounts  has  been 
fullv  satisfied  by  the  withholding  of  tax 


at  the  source,  if  applicable,  under 
chapter  3  of  the  Internal  Revenue  Code. 

(ii)  Foreign  partnerships  mth  U.S.- 
source  income  but  no  U.S.  partners.  A 
foreign  partnership  that  has  U,S, -source 
income  is  not  required  to  file  a 
partnership  return  if  the  partnership  has 
no  ECI  and  no  United  States  partners  at 
any  time  during  the  partnership's 
taxable  year, 

(iii)  Foreign  partnerships  with  U.S.- 
source  income  and  U.S.  partners. 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  a  foreign  partnership 
with  one  or  more  United  States  partners 
that  has  U.S. -source  income  but  no  ECI 
must  file  a  partnership  return.  However, 
such  a  foreign  partnership  need  not  file 
Statements  of  Partner's  Share  of  Income, 
Credit,  Deduction,  etc.  (Schedules  K-1) 
for  any  partners  other  than  its  direct 
United  .States  partners  and  its 
passthrough  partners  (whether  U.S.  or 
foreign)  through  which  United  States 
partners  hold  an  interest  in  the  foreign 
partnership.  Schedules  K-1  that  are  not 
excepted  from  filing  under  this 
paragraph  (b)(3)(iii)  must  contain  the 
same  information  required  of  a  domestic 
partnership  filing  under  paragraph  (a)  of 
this  section. 

(4)  Information  or  returns  required  of 
partners  who  are  United  States 
persons — (i)  In  general.  If  a  United 
States  person  is  a  partner  in  a 
partnership  that  is  not  required  to  file  a 
partnership  return,  the  district  director 
or  director  of  the  relevant  ser\ice  center 
may  require  that  person  to  render  the 
statements  or  provide  the  information 
ntirtjccory  to  \*erif\*  the  accurscv  of  the 
reporting  by  that  person  of  any  items  of 
partnership  income,  gain,  loss, 
deduction,  or  credit. 

(ii)  Controlled  foreign  partnerships. 
Certain  United  States  persons  who  are 
partners  in  a  foreign  partnership 
controlled  (within  the  meaning  of 
section  6038(eKlj)  by  United  States 
persons  mav  be  required  to  provide 
information  with  respect  to  the 
partnership  under  section  6038. 

(5)  Certain  partnership  elections.  For 
a  partnership  that  is  not  otherwise 
required  to  file  a  partnership  return,  if 
an  election  that  can  only  be  made  by  the 
partnership  under  section  703  (affecting 
the  computation  of  taxable  income 
derived  from  a  partnership)  is  to  be 
made  by  or  for  the  partnership,  a  return 
on  the  form  prescribed  for  the 
partnershijj  return  must  be  filed  for  the 
partnership   Unless  otherwise  provided 
in  the  form  or  the  accompanying 
instructions,  a  return  filed  solely  to 
make  an  election  need  only  contain  a 
written  statement  citing  paragraph 
(b)(5)(ii)  of  this  section,  listing  the  name 
and  address  of  the  partnership  making 


the  election,  and  clearly  identifying  the 
specific  election  being  made,  A  return 
filed  under  paragraph  (b)(5)(ii)  of  this 
section  solely  to  make  an  election  is  not 
a  partnership  return.  Thus,  such  a 
return  is  not  a  return  filed  under  section 
6031(a)  for  purposes  of  sections  6501 
(except  regarding  the  specific  election 
issue),  6231(a)(1)(A).  and  6233,  The 
retiuTi  must  be  signed  by — 

(i)  Each  partner  that  is  a  partner  in  the 
partnership  at  the  time  the  election  is 
made;  or 

(ii)  Any  partner  of  the  partnership 
who  is  authorized  (under  local  law  or 
the  partnership's  organizational 
docuiments)  to  make  the  election  and 
who  represents  to  having  such 
authorization  under  penalties  of  perjury 

(6)  Exclusion  for  certain 
organizations.  The  retiim  requirement 
of  section  6031  and  this  section  does  not 
apply  to  the  International 
Telecommunications  Satellite 
Organization,  the  International  Maritime 
Satellite  Organization,  or  any 
organization  that  is  a  successor  of  either, 

(c)  Partnerships  excluded  from  the 
application  of  subchapter  K  of  the 
Internal  Revenue  Code — (1)  Wholly 
excluded — (i)  Year  of  election.  An 
eligible  partnership  as  described  in 

§  1.761-2(a)  that  elects  to  be  excluded 
from  all  the  provisions  of  subchapter  K 
of  chapter  1  of  the  Internal  Revenue 
Code  in  the  manner  specified  bv 
§  1.761-2(b)(2)(i)  must  timely  file  the 
form  prescribed  for  the  partnership 
return  for  the  taxable  year  for  which  the 
election  is  made.  In  lieu  of  the 
information  otherwise  required,  the 
retiun  must  contain  or  be  accompanied 
by  the  information  required  bv  §  1761- 
2(b)(2)(i), 

(ii)  Subsequent  years.  Except  as 
otherwise  provided  in  paragraph 
(c)(l)(i)  of  this  section,  an  eligible 
partnership  that  elects  to  be  wholly 
excluded  from  the  application  of 
subchapter  K  is  not  required  to  file  a 
partnership  return. 

(2)  Deemed  excluded.  An  eligible 
partnership  that  is  deemed  to  have 
elected  exclusion  from  the  application 
of  subchapter  K  beginning  with  its  first 
taxable  year,  as  specified  in  §  1.761- 
2(b)(2)(ii).  is  not  required  to  file  a 
partnership  return. 

(d)  Definitions — (1)  Partnership.  For 
the  meaning  of  the  term  partnership,  see 
§1.761-l(a). 

(2)  United  States  person.  In  applying 
this  section,  a  United  States  person  is  a 
person  described  in  section  7701(a)(30}; 
the  government  of  the  United  States,  a 
State,  or  the  District  of  Columbia 
(including  an  agency  or  instrumentality 
thereof):  or  a  corporation  created  or 
organized  in  Guam,  the  Commonwealth 
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of  Northern  Mariana  I.slands.  the  U.S. 
Virgin  Islands,  and  American  Samoa,  if 
the  requirements  of  section  881(b)(1)(A), 
(B),  and  (C)  are  met  for  such 
corporation.  The  term  does  not  include 
an  alien  individual  who  is  a  resident  of 
Puerto  Rico.  Guam,  the  Commonwealth 
of  Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  or  .^merican  Samoa,  as 
determined  under  5  301.7701{b)-l(d)  of 
this  chapter. 

(3)  United  States  partner.  In  applying 
this  section,  a  United  States  partner  is 
any  United  States  person  who  holds  a 
direct  or  indirect  interest  in  the 
partnership 

(4)  Indirect  interest.  An  indirect 
interest  is  any  interest  held  through  one 
or  more  passthrough  partners,  as 
defined  in  section  6231(a)(9). 

(e)  Procedural  requirements — (1) 
Place  for  filing.  The  return  of  a 
partnership  must  be  filed  with  the 
service  center  prescribed  in  the  relevant 
IRS  revenue  procedure,  publication, 
form,  or  instructions  to  the  form  (see 
§601. 601(d)(2)). 

(2)  Time  for  fihn^.  The  return  of  a 
partnership  must  be  filed  on  or  before 
the  fifteenth  day  of  the  fourth  month 
following  the  close  of  the  taxable  year 
of  the  partnership. 

(3)  Magnetic  media  filing.  For 
magnetic  media  filing  requirements 
with  respect  to  partnerships,  see  section 
6011(e)(2)  and  the  regulations 
thereunder. 

(f)  Effective  dates.  This  section 
applies  to  taxable  years  of  a  partnership 
begirming  after  December  31,  1999, 
except  that  paragraph  (b)(3)  of  this 
section  applies  to  taxable  vears  of  a 
foreign  partnership  beginning  after 
December  31,  2000 

Par.  4.  Section  1.6063-1  is  amended 
by  adding  paragraph  (c)  to  read  as 
follows: 

§1.6063-1     Signing  ot  returns,  statements. 
and  other  documents  made  by 
partnerships. 

*         •         •         «         * 

(c)  Certain  partnership  elections — (1) 
In  general  For  rules  regarding  the 
authority  of  a  partner  to  sign  a 
partnership  return  filed  solely  for  the 
purpose  of  making  certain  partnership 
level  elections,  see  §  1, 6031(a)- 
Ub)(5)(ii). 

(2)  Effective  Hate  Paragraph  (c)  of  this 
section  applies  to  taxable  vears  of  a 
partnership  beginning  after  December 
31. 1999 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  5.  The  authority  citation  for  peul 
301  continues  to  read  in  part  as  follows: 
Authority:  26  U.S.C.  7805  '    *   * 


§301.6031-1     [Removed] 

Par.  6.  Section  301.6031-1  is 

removed. 
Par.  7.  Section  301.6031(a)-l  is  added 

to  read  as  follows: 

§  301 .6031  (a)-1     Return  of  partnership 
income. 

For  provisions  relating  to  the 
requirement  of  returns  of  partnership 
income,  see  §  1.6031(a)-l  of  this 
chapter. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  8.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805 

Par,  9.  In  §602.101,  paragraph  fb)  is 
amended  by  removing  the  entrv 
"1.6031-1"  from  the  table  and  adding  a 
new  entry  in  numerical  order  to  the 
table  to  read  as  follows: 

§602.101     OMB  control  numbers. 
*         *         *  T  « 

(b)  *   *   * 


CFR  part  or  section  wtiere 
identified  and  described 


Current 

OMB  control 

No 


1.6031(a)-1   1545-1583 


Bob  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  October  29,  1999. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  99-29084  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD  8843] 

RIN  1545-AW14 

Partnership  Returns  Required  on 
Magnetic  Media 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  requirements 
for  filing  partnership  returns  on 
magnetic  media.  These  regulations 
reflect  changes  to  the  law  made  by  the 
Taxpayer  Relief  Act  of  1997.  These 


regulations  affect  partnerships  with 
more  than  100  partners. 
DATES:  Effective  Dafe.  Those  regulations 
are  effective  January  1,  2000. 

Applicability  Date:  These  regulations 
apply  to  partnership  returns  for  taxable 
years  ending  on  or  after  December  31, 
2000,  However,  the  regulations  will  not 
apply  to  electing  large  partnership 
returns  under  section  775  or  partnership 
returns  with  foreign  addresses  for 
taxable  vears  ending  before  Januarv  1, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bridget  E.  Finkenaur.  (202)  622-4940 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  filing  partnership  returns  on 
magnetic  media  under  section 
6011(e)(2).  In  addition,  Uiis  document 
contains  conforming  amendments  to  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  information  reporting 
penalties  under  section  6721. 

A  notice  of  proposed  rulemaking 
(REG-102023-98)  was  published  in  the 
Federal  Register  (63  FR  56878)  on 
October  23.  1998.  The  public  hearing 
scheduled  for  January  13,  1999,  was 
canceled  in  the  Federal  Register  (64  FR 
1 148)  on  January  8,  1998.  No  public 
hearing  was  requested  or  held.  Two 
written  comments  were  received.  After 
ronsideratinn  of  the  comments  the 
proposed  regulations  are  adopted  as 
modified  by  this  Treasury  decision.  The 
comments  are  discussed  below. 

Explanation  of  Revisions  and  Summar\- 
of  Comments 

Both  commentators  requested  that  the 
IRS  and  the  Treasury  Department 
postpone  the  effective  date  of  the 
regulations.  The  commentators  were 
concerned  that,  given  the  various 
manners  and  formats  that  nominees  use 
to  submit  partner  information  to 
publicly  traded  partnerships,  these 
partnerships  would  be  unable  to  create 
computer  programs  that  would  reformat 
the  partner  information  in  time  to  file 
their  1999  tax  returns  on  magnetic 
media.  In  addition,  partnerships 
required  to  file  their  returns  on 
magnetic  media  beginning  in  2000  will 
be  focusing  their  computer  resources  on 
ensuring  that  their  computer  systems 
are  year  2000  compliant.  The 
commentators  suggested  that  the 
effective  date  of  the  regulations  be 
postponed  to  take  into  account  these 
programming  considerations. 
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In  considering  these  comments,  the 
IRS  and  the  Treasury  Department  have 
decided  to  postpone  the  general 
effective  date  of  the  regulations  for  one 
year.  This  will  allow  partnerships 
additional  time  to  develop  systems  that 
accommodate  IRS  processing 
requirements  and  integrate  third  party 
infnrmation  while  not  interfering  with 
efforts  to  ensure  year  2000  compliance. 
Therefore,  the  final  regulations  are 
aenerallv  effective  for  taxable  years 
ending  on  or  after  December  31.  2000. 
However,  the  effective  date  for  electing 
large  partnerships  and  partnerships 
using  foreign  addresses  on  their  Series 
1065  forms  remains  the  same  as  the 
proposed  regulations.  Accordingly, 
electing  large  partnerships  and 
partnerships  using  foreign  addresses 
will  not  be  required  to  file  their  returns 
on  magnetic  media  for  taxable  years 
ending  before  lanuary  1.  2001. 

Although  the  general  effective  date  of 
the  regulations  has  been  postponed,  on 
March  1.5.  2000.  the  IRS  will  begin 
accepting  partnership  returns  for  taxable 
years  ending  on  or  after  December  31, 
1999.  on  magnetic  media.  The  magnetic 
media  filing  of  partnership  returns  for 
taxable  years  ending  before  December 
31.  2000.  is  voluntary:  partnerships  will 
not  be  penalized  for  submitting  a 
partnership  return  on  paper  for  taxable 
years  ending  before  this  date.  However, 
partnerships  with  the  capability  of 
submitting  their  partnership  tax  returns 
on  magnetic  media  are  encouraged  to  do 
so. 

Partnershins  with  inn  nr  fewpr 
partners  also  may  voluntarily  submit 
partnership  returns  on  magnetic  media 
beginning  on  March  15,  2000.  These 
regulations  do  not  require  partnerships 
with  100  or  fewer  partners  to  file  their 
returns  on  magnetic  media;  therefore. 
such  partnerships  will  not  be  penalized 
for  their  failure  to  do  so.  In  addition, 
partnerships  with  100  or  fewer  partners 
participating  in  the  magnetic  media 
filing  program  may  discontinue  their 
participation  at  any  time. 

One  commentator  suggested  that  the 
IRS  and  the  Treasur\'  Department 
publish  regulations  under  section 
6031(c)  to  require  nominees  holding 
partnership  interests  to  submit  partner 
information  to  partnerships  in  the  same 
manner  and  format  that  the  IRS  requires 
partnerships  to  file  their  returns  under 
§  301 .601 1-3  of  the  regulations. 
However,  by  postponing  the  effective 
date,  it  is  anticipated  that  partnerships 
and  nominees  will  have  adequate  time 
to  establish  satisfactory  guidelines  for 
sharing  information.  Accordingly,  this 
comment  has  not  been  adopted  by  the 
final  regulations. 


Finally,  one  commentator  asked 
whether  fiscal  year  and  short  year 
returns  will  be  required  to  be  filed  on 
magnetic  media  by  the  general  effective 
date.  Again,  because  the  IRS  and  the 
Treasury  Department  have  postponed 
the  general  effective  date  for  one  year, 
it  is  anticipated  that  partnerships  will 
be  able  to  meet  the  systems 
requirements  set  forth  in  IRS  revenue 
procedures  and  other  published 
guidance  by  the  effective  date.  However, 
due  to  issues  relating  to  creation  of  the 
system  for  accepting  returns  on 
magnetic  media,  the  IRS  will  not  be  able 
to  accept  fiscal  and  short  year  returns 
prior  to  the  general  effective  date. 
Therefore,  partnerships  that  use  a  fiscal 
year  and  partnerships  that  must  file  a 
short  year  return  may  not  voluntarily 
file  their  returns  on  magnetic  media 
before  Ianuar>'  1,  2001. 

As  indicated  in  the  preamble  to  the 
proposed  regulations,  although  the 
regulations  define  magnetic  media 
broadly,  the  Service  currently  plans,  in 
prescribed  procedures  for  participation 
in  the  mandatory  magnetic  media  filing 
program,  to  require  partnerships  with 
more  than  100  partners  to  file  their 
partnership  returns  electronically. 

Special  Analyses 

It  has  been  determined  that  this 

Treasurv  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulator,-  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
that  preceded  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
.■\dvocarv  of  the  Small  Business 
.Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Bridget  E. 
Finkenaur.  Office  of  the  Assistant  Chief 
Counsel  (Income  Tax  and  .■\c:counting). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  the  development  of  these  regulations. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 


Adoption  of  .\mpndment.s  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  numerical  order  to  read  in  part 
as  follows: 

Authority:  26  U.S.C.  7805  *   *    * 

Section  301.6011-3  also  issued  under 
26  U.S.C.  6011;  *   *   * 

Par.  2.  Section  301.6011-3  is  added  to 
read  as  follows: 

§301.6011-3     Required  use  of  magnetic 
media  tor  partnership  returns. 

[dl  Partnership  returns  required  on 
magnetic  media.  If  a  partnership  with 
more  than  100  partners  is  required  to 
file  a  partnership  return  pursuant  to 
§1.6031(a)-l  of  this  chapter,  the 
information  required  by  the  applicable 
forms  and  schedules  must  be  filed  on 
magnetic  media,  except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section.  Returns  filed  on  magnetic 
media  must  be  made  in  accordance  with 
applicable  revenue  procedures  or 
publications.  In  prescribing  revenue 
procedures  or  publications,  the 
Commissioner  may  determine  that 
partnerships  will  be  required  to  use  any 
one  form  of  magnetic  media  filing.  For 
example,  the  Commissioner  may 
determine  that  partnerships  with  more 
than  100  partners  must  file  their 
partnership  returns  electronically.  In 
filing  its  return,  a  partnership  must 
register  to  participate  in  the  magnetic 
media  filing  program  in  the  manner 
prescribed  by  the  Internal  Revenue 
Service  in  applicable  revenue 
procedures  or  publications. 

(b)  Waiver.  The  Commissioner  may 
waive  the  requirements  of  this  section  if 
hardship  is  shown  in  a  request  for 
waiver  filed  in  accordance  with  this 
paragraph  (b).  A  determination  of 
hardship  will  be  based  upon  all  of  the 
facts  and  circumstances.  One  factor  in 
determining  hardship  will  be  the 
reasonableness  of  the  incremental  cost 
to  the  partnership  of  complying  with  the 
magnetic  media  filing  requirements. 
Other  factors,  such  as  equipment 
breakdowns  or  destruction  of  magnetic 
media  filing  equipment,  also  may  be 
considered.  A  request  for  waiver  must 
be  made  in  accordance  with  applicable 
revenue  procedures  or  publications.  The 
waiver  will  specify  the  type  of 
partnership  return  and  the  period  to 
which  it  applies.  The  waiver  will  also 
be  subject  to  such  terms  and  conditions 
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reganiint;  tlic  method  of  filing  as  may  be 
prescribed  bv  the  Commissioner. 

(c)  Faihin'  to  file.  If  a  partnership  fails 
to  file  a  partnership  return  on  magnetic 
media  in  the  manner  required  and  when 
required  to  do  so  by  this  section,  the 
p.irtntTship  will  be  deemed  to  have 
failed  to  file  the  return  in  the  manner 
prescribed  for  purposes  of  the 
information  return  penaltv  under 

see  tion  h721.  See  §  301.6724-l(c)(3)  for 
rules  rejjarding  the  waiver  of  penalties 
for  undue  economic  hardship  relating  to 
filing  returns  on  magnetic  media. 

(d)  Mt^anins.  of  terms.  The  following 
definition.s  apply  for  purposes  of  this 
section: 

(1)  Magnetic  media.  The  term 
magnetic  media  means  any  magnetic 
media  permitted  under  applicable 
rt'gulations.  revenue  procedures,  or 
publications.  These  generally  include 
magnetic  tape,  tape  cartridge,  and 
di.skette.  as  well  as  ()ther  media  (such  as 
t'lectrnnic  filing)  specifically  permitted 
under  the  applicable  regulations, 
procedures,  or  puhlic:ations. 

(2)  Partnership  The  term  partnership 
means  a  partnership  as  defined  in 
§1.761-l(a)  of  this  chapter. 

(,T)  Partner.  The  term  portner  means  a 
member  of  a  partnership  as  defined  in 
se(  tion  ~701(a)(2). 

!4)  Partnership  return.  The  term 
ptirtn-T^hip  return  means  a  form  in 
.Serifs  1065  (including  Form  1065,  U.S. 
Partnership  Return  of  Income,  and  Form 
1()()5-R.  rs  Return  of  Income  for 
Ele(  ting  Large  F'artnerships),  along  with 
the  corresponding  Schedules  K-1  and 
al!  other  related  forms  and  schedules 
that  are  required  to  be  attached  to  the 
Series  1065  form. 

(5)  Partnerships  with  more  than  100 
partners  A  partnership  has  more  than 
100  partners  if.  over  the  course  of  the 
partnership's  taxable  year,  the 
partnership  had  more  than  100  partners, 
regardless  of  whether  a  partner  was  a 
partner  for  the  entire  year  or  whether 
the  partnership  had  over  100  partners 
on  anv  particular  day  in  the  year.  For 
purposes  of  this  paragraph  (d)(5). 
h()we\er.  (inlv  those  persons  having  a 
ilire(  t  interest  in  the  partnership  must 
be  (  onsidered  partners  for  purposes  of 
determining  the  number  of  partners 
during  the  partnership's  taxable  year. 

le)  Examples.  The  ftjllowing  examples 
illustrate  the  provisions  of  paragraph 
(d)(5)  of  this  section.  In  the  examples, 
the  partnerships  utilize  the  calendar 
vear.  and  the  taxable  vear  in  question  is 
2000: 

Lxample  1.  Partnership  P  had  five  general 
partners  and  90  limited  partners  on  January 
1,  2000.  On  March  1.5.  2000,  10  more  limited 
partners  acquired  an  interest  in  P.  On 
September  29,  2000,  the  10  newest  partners 


sold  their  individual  partnership  interests  to 
C.  a  corporation  which  was  one  of  the 
original  90  limited  partners.  On  December 
31,  2000.  P  had  the  same  five  general 
partners  and  90  limited  partners  it  had  on 
January  1.  2000.  P  had  a  total  of  105  partners 
over  the  course  of  partnership  taxable  year 
2000.  Therefore,  P  must  file  its  2000 
partnership  return  on  magnetic  media. 

Example  2.  Partnership  Q  is  a  general 
partnership  that  had  95  partners  on  January 
1,  2000.  On  March  15,  2000,  10  partners  sold 
their  individual  partnership  interests  to 
corporation  D.  which  was  not  previously  a 
partner  in  Q.  On  September  29,  2000, 
corporation  D  sold  one-half  of  its  partnership 
interest  in  equal  shares  to  five  individuals, 
who  were  not  previously  partners  in  Q.  On 
December  31,  2000,  Q  had  a  total  of  91 
partners,  and  on  no  date  in  the  year  did  Q 
have  more  than  100  partners.  Over  the  course 
of  the  year,  however.  Q  had  101  partners. 
Therefore,  Q  must  file  its  2000  partnership 
return  on  magnetic  media. 

Example  3.  Partnership  G  is  a  general 
partnership  with  100  partners  on  January  1, 
2000.  There  are  no  new  partners  added  to  G 
in  2000.  One  of  G's  partners,  A.  is  a 
partnership  with  53  partners.  A  is  one 
partner,  regardless  of  the  number  of  partners 
A  has.  Therefore,  G  has  100  partners  and  is 
not  required  to  file  its  2000  partnership 
return  on  magnetic  media. 

(f)  Effective  date.  In  general,  this 
section  applies  to  partnership  returns 
for  taxable  years  ending  on  or  after 
December  31,  2000.  However,  electing 
large  partnerships  under  section  775 
and  partnerships  using  foreign 
addresses  on  their  Series  1065  forms  are 
not  required  to  file  using  magnetic 
media  for  taxable  years  ending  before 
January  1,  2001. 

Par.  3.  Section  301.6721-1  is 
amended  by  removing  the  third,  fourth, 
and  fifth  sentences  of  paragraph 
(a)(2)(ii)  and  adding  four  sentences  in 
their  place  to  read  as  follows: 

§301.6721-1     Failure  to  file  correct 
information  returns. 

(a)  *    *    • 

(2)  *   *   * 

(ii)  *   *   *  However,  no  penalty  is 
imposed  under  paragraph  (a)(1)  of  this 
section  solely  by  reason  of  any  failure  to 
comply  with  the  requirements  of  section 
6011(e)(2).  except  to  the  extent  that  such 
a  failure  occurs  with  respect  to  more 
than  250  information  returns  (the  250- 
threshold  requirement)  or  in  the  case  of 
a  partnership  with  more  than  100 
partners,  more  than  100  information 
returns  (the  100-threshold  requirement) 
(collectively,  the  threshold 
requirements).  Each  Schedule  K-1 
considered  in  applying  the  100- 
threshold  requirement  will  be  treated  as 
a  separate  information  return.  These 
threshold  requirements  applv  separatelv 
to  each  type  of  information  return 
required  to  be  filed.  Further,  these 


threshold  requirements  apply  separately 
to  original  and  corrected  returns.  *   *   * 

***** 

Approved:  October  29,  1999. 
Robert  E.  VVenzel. 

Dppulv  Caiiimissioner  of  Internal  Revenue. 
Jonathan  Talisman, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Dor  90-29087  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4830-01-U 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1917  and  1918 

Office  of  Management  and  Budget 
(0MB)  Control  Numbers  Assigned 
Under  the  Paperwork  Reduction  Act  of 
1995 

AGENCY:  Occupational  Safety  and  Health 
Administration.  Labor. 
ACTION:  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
notifying  the  public  that  the  Office  of 
Management  and  Budget  (OMB) 
recently  approved  a  number  of 
information  collection  requirements  in 
OSHA's  regulations  on  Marine 
Terminals  and  Safety  and  Health 
Regulations  for  Long^honng.  OSHA 
requested  OMB  approval  for  these 
requirements  under  the  Paperwork 
Reduction  Act  of  1995,  The  Agency  is 
now  publishing  the  control  numbers 
assigned  by  OMB  to  the  approved 
requirements,  as  well  as  their  expiration 
dates,  in  new  sections  of  the  regulations 
in  table  format, 

EFFECTIVE  DATE:  November  12.  1999, 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Barbara  Bielaski.  Office  of  Regulatory 
Analysis,  Directorate  of  Policv,  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration. 
Room  N-3627;  200  Constitution 
Avenue.  NVV..  Washingtfin.  DC  20210; 
telephone:  202-693-2444;  FAX:  202- 
693-1641, 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OSHA  has  a  number  of  provisions  in 
its  occupational  safety  and  health 
standards  that  require  employers  to 
collect  or  prepare  information.  The 
Paperwork  Reduction  Act  of  1995 
specifies  that  the  Office  of  Management 
and  Budget  (OMB)  must  approve  these 
information  collection  requirements  at 
least  once  every  three  years;  the  Agencv 
cannot  impose  a  penalty  on  employers 


Federal  Register/ Vol.  64.  \o.  21H 'Friday.  November  12.  1999  '  Rules  and  Reculation^- 


61505 


and  Health 


for  violating  collection  of  information 
requirements  unless  these  requirements 
have  OMB  approval.  When  0MB 
approves  collection  of  information 
requirements,  it  assigns  them  control 
numhers  and  expiration  dates.  The 
Agency  must  then  notify  the  public  of 
OMB's  approval  (if  the  information 
collection  requirements  by  publishing 
the  assigned  control  numbers  and 
expiration  dates. 

In  the  past.  OSHA  listed  the  OMB 
control  numbers  and  expiration  dates  in 
29  CFR  parts  1917  (Marine  Terminals) 
and  1918  (Safety  and  Health  Regulations 
for  Longshoring)  by  printing  them  at  the 
end  of  each  section  or  subpart  m  which 
they  appeared.  However,  to  make  the 
collection  of  information  requirements 
easily  accessible  and  readilv 
identifiable.  OSHA  is  adding  new 
sections  to  29  CFR  parts  1917  and  1918 
that  provide  the  expiration  dates,  as 
well  as  a  list  of  the  sections  and 
paragraphs  containing  these 
requirements  and  their  OMB  control 
numbers. 

II.  Exemption  From  Notice-and- 
Comment  Rulemaking 

OSHA  has  determined  that  it  is  not 
necessary'  to  provide  for  public  notice 
and  comment  on  this  action  under 
either  section  4  of  the  Administrative 
Procedures  Act  (5  L'.S.C.  553]  or  under 
section  b(b)  of  the  Occupational  Safetv 
and  Heahh  Act  (29  U.S.C.  655(b)) 
because  this  action  does  not  affect  the 
substantive  requirements  or  coverage  of 
the  affected  standards.  Accordingly,  this 
document  does  not  modif\'  or  revoke 
existing  rights  or  obligations,  nor  does  it 
establish  new  ones.  With  this  action,  the 
Agencv  is  only  pro\'iding  information  to 
the  public.  OSHA.  therefore,  concludes 
that  rulemaking  within  the  meaning  of 
5  U.S.C.  553(b)(3)(B)  is  unnecessary'  and 
that,  consistent  with  29  CFR  1911,5. 
good  cause  exists  for  dispensing  with 
the  public-comment  provisions  of 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970 

III.  Exemption  From  the  Requirement 
To  Delay  the  Effective  Date 

OSHA  finds  that  this  final  rule 
pro\'ides  control  numbers  and 
expiration  dates  that  will  be  helpful  to 
the  regulated  community  in  determining 
the  status  of  existing  information 
collection  requirements,  and  that  this 
final  rule  accomplishes  this  purpose 
without  increasing  employer  burden  or 
decreasing  employee  protection. 
Therefore,  the  Agency  concludes  that, 
consistent  with  5  U.S.C.  553(d)(3)  and 
29  CFR  191 1,5.  good  cause  exists  for 
making  this  final  rule  effective  upon 
publication  in  the  Federal  Register. 


rV.  Authority 

Charles  N.  leffress.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
Sees.  4,  6(b),  and  8(g)  of  the 
Occupational  Safetv  and  Health  Act  of 
1970  (29  U.S.C.  653.  655.  and  657),  Sec. 
41  of  the  Longshore  and  Harbor 
Workers'  Act  (33  U.S.C.  941),  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506),  Secretary  of  Labor's  Order 
No.  12-71  (36  FR  8754).  8-76  (41  FR 
25059).  9-83  (48  FR  35736),  or  6-96  (62 
FR  111),  as  applicable:  and  29  CFR 
1911.5. 

List  of  Subjects 

29  CFR  Part  1917 

Hazardous  substances.  Longshore  and 
harbor  workers.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  1918 

Freight,  Hazardous  substances. 
Longshore  and  harbor  workers, 
Occupational  safety  and  health, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

Signed  at  Washington.  DC  this  20th  day  of 
October  1999. 

Charles  N.  fefiress, 

Assistant  Secretary  of  Labor. 

OSHA  amends  29  CFR  parts  1917  and 

1918  as  follow:- 

PART  1917— MARINE  TERMINALS 

1.  The  authority  citation  for  part  1917 
is  revised  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
Sees.  4,  6,  8,  Occupational  Safetv  and  Health 
Act  of  1970  (29  U.S.C.  653,  655,  657): 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754),  8^76  (41  FR  25059),  9-83  (48  FR 
35736),  or  6-96  (62  FR  111),  as  applicable; 
and  29  CFR  part  1911. 

Section  1917.28  also  issued  under  5  U.S.C. 
553. 

Section  1917.29  also  issued  under  Sec.  29, 
Hazardous  Materials  Transportation  Uniform 
Safetv  Act  of  1990  (49  U.S.C.  1801-1819  and 
5  U.S'.C.  553). 

2.  The  heading  of  subpart  A  is  revised 
to  read  as  follows: 

Subpart  A — General  Provisions 

3.  Section  1917.4  is  added  to  subpart 

A  to  read  as  follows: 

§  1917.4     OMB  control  numbers  under  the 
Paperwork  Reduction  Act. 

The  foliowiiiy  list  identifies  the  29 
CFR  citations  for  sections  or  paragraphs 
in  this  part  that  contain  a  collection  of 
information  requirement  approved  by 


the  Office  of  Management  and  Budget 
(OMB).  The  list  also  provides  the 
control  number  assigned  by  OMB  to 
each  approved  requirement;  control 
number  1218-0196  expires  on  May  31, 
2002  and  control  number  1218-0003 
expires  on  July  31,  2001.  The  list 
follows: 


29  CFR  citation 


1917.17(0)  

1917.17(0)  

1917.23(b)(1)  

1917.23(b)(2)  

1917.23(d)(4)  

1917.24(b)  

1917.24(d)  

1917.25(a)  

1917.25(b)  

1917.25(c) 

1917.25(f)  

1917.26(d)(7)  

1917.30(a)(1)  

1917.30(a)(5)(lll)  

1917.42(b)(1)  

1917.42(b)(4)  

1917.42(c)(1)  

1917.42(d)(1)  

1917.42(g)(3)  

1917.42(h)(1)  

1917.42(h)(4)  

1917.42(h)(5)  

1917.44(e)  

1917.44(h) 

1917.45(f)(1)(l)  

1917.45(f)(4)(iv)  

1917.45(f)(6)  

1917.45(g)(2)  

1917.45(g)(3)(iil)  

1917.45(g)(8)  

1917.45(kH1)  

1917.45(k)(4)  

1917.46(a)(1)(v) 

1917.50(c)(1)  

1917.50(C)(3)  

1917.50(c)(4)(j)  

1917.50(c)(5)(ii)  

1917.50(c)(5)(iii)  

1917.50(e)  

1917.50(g)(1)  

1917.50(h)  

1917.71(a)  

191 7.71  (b)(2)(i) 

1917.71(b)(2)(ii)  

1917.71(b)(6)(li)  

1917.71(f)(4)  

1917.111(b)  

1917.113  

1917.115(c) 

1917.116(e)  

1917.116(g)  

1917.117(a)  

1917.117(b)  

1917.117(d)  

1917.117(e)  

1917.117(f)  

1917.117(1) 

19l7.118(e)(4)(l)  

1917.119(e)  

1917.122(a)  

1917.122(b)   

1917.128(b)(1)-(b)(4) 
1917.151(e)(5)  


OMB  control 

number. 


1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1216-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0003 
1218-0196 
1218-0003 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
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29  CFR  citation 

0MB  control 
number. 

1917  152(d)(2)(v)  

1917  152(d)(2)(vi)  

1218-0196 
1218-0196 

29  CFR  citation 


Subpart  C — Cargo  Handling  Gear  and 
Equipment 

§1917.50     [Amended] 

4   In  4^  mi?  50.  theOMB  parenthetical 
at  the  end  of  the  section  is  removed. 

PART  1918— SAFETY  AND  HEALTH 
REGULATIONS  FOR  LONGSHORING 

1.  The  authnritv  citation  tor  part  1918 
is  revised  to  read  as  follows: 

Authority:  Sec.  41.  Longshore  and  Harbor 
Workers'  Compensation  Act  (33  U.S.C.  941); 
Sw  s.  4.  6,  8.  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653.  655.  657); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8^76  (41  FR  25059).  9-83  (48  FR 
35736),  or  6-'l6  (62  FR  111),  as  applicable; 
and  29  CFR  part  1911. 

Section  1918.90  also  issued  under  5  U.S.C. 
553. 

Section  1918.100  also  issued  under  Sec. 
29,  Hazardous  Materials  Transportation 
Uniform  Safety  Act  of  1990  (49  U.S.C.  1801- 
1819  and  5  U.S.C.  553). 

2  The  heading  for  subpart  A  is 
rp\isf>d  to  read  as  follows: 

Subpart  A — General  Provisions 

.1  -New  )?  1918,4  is  added  to  subpart  A 
to  read  as  follows: 

§  1918.4     0MB  control  numbers  under  the 
Paperwork  Reduction  Act. 

The  following  list  identifies  the  29 
CFR  citations  for  sections  or  paragraphs 
in  this  part  that  contain  a  collection  of 
information  recjuirement  approved  bv 
the  C3ffice  of  Management  and  Budget 
(OMB).  The  list  also  provides  the 
control  number  assigned  bv  OMB  to 
each  approved  requirement;  control 
number  1218-0196  e.xpires  on  May  31. 
2002  and  control  number  1218-0003 
expires  on  fulv  :^1.  2001.  The  list 
follows: 


29  CFR  citation     ■ 


I918-22(g)  ... 
191824(i)(1) 
191861(b)(2) 
1918, 61(c)  .... 
191861(f)(1) 
19l8  6l(t)(2) 
191861(g)  ... 
19^861(11)  ... 

^91861(1) 

1918  62(b)(1) 
1918  62(b)(5) 
191862(c)(1) 
1918  62(d)(1) 
1918.62(g)(3) 
1918  62(g)(4) 


OMB  control 
No. 


1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0003 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 


1918.62(ti)(1)  .... 
1918.62(h)(3)(ii) 
1918.62(ti)(4)  .... 
1918.64(k)(1)  .... 
1918.64(k)(2)  .... 
1918.65(b)(1)  .... 
1918.66(a)(2)  .... 
1918.66(a)(8)  .... 
1918.66(a)(9)  .... 
1918.66(a)(11)  .. 
1918  66(a)(15)  .. 
1918  66(d)(2)  .... 
1918.66(d)(4)  .... 
1918.66(f)(1)(v)  . 

1918.85(a)  

19l8.85(b)(4)(ii) 
1918.85(k)(13)  .., 

1918.86(b)  

1918.86(e)  

1918.86(g)  

1918.86(11)   

1918.93(b)  

1918.93(d)(4)  

1918.94(c)  

1918.96(e)(2)  

1918.97(d)(7)  

1918.100(a)  

1918.100(e)(3)  ... 


OMB  control 
No, 


1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
1218-0196 
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BILLING  CODE  4510-26-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

rvVV-074-FORJ 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule;  correction. 

summary:  This  notice  corrects  OSM's 
decision  on  an  amendment  submitted 
by  the  State  of  West  Virginia  as  a 
modification  to  its  permanent  regulatorv 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  OSM  published  its  decision 
on  the  provision  in  the  October  4,  1995. 
Federal  Register  (60  FR  51900).  The 
decision  being  corrected  concerns  bond 
forfeiture,  and  specifically  concerns  the 
liability  for  reclamation  costs  that  are  in 
excess  of  the  amount  of  bond  forfeited. 
This  correction  is  intended  to  complv 
with  the  decision  of  the  United  States 
District  Court  for  the  Southern  District 
of  West  Virginia  in  Cat  Run  Coal  Co.  v. 
Babbitt,  No.  2:  95-1063  (S.D.  W.Va. 
Aug.  8,  1996). 

EFFECTIVE  DATE:  November  12.  1999. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Roger  W.  Calhoun.  Director.  Charleston 
Field  Office.  1027  Virginia  Street  East. 
Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  series  of  three  letters  dated  June 
28.  1993.  and  July  30,  1993 
(Administrative  Record  Numbers  WV- 
888.  VVV-889.  and  WV-893).  the  West 
Virginia  Division  of  Environmental 
Protection  (WVDEP)  submitted  an 
amendment  to  its  approved  permanent 
regulatory  program.  The  amendment 
included  numerous  revisions  to  the 
West  Virginia  Surface  Coal  Mining  and 
Reclamation  Act.  and  the  We.st  X'irginia 
Surface  Mining  Reclamation 
Regulations  (CSR  38-2-1  et  seq.].  OSM 
grouped  the  proposed  revisions  that 
concern  reclamation  bonding  into  one 
amendment  that  was  approved,  with 
exceptions,  in  the  October  4.  1995. 
Federal  Register  (60  FR  51900).  In  that 
notice.  OSM  approved  an  amendment  to 
CSR  38-2-12. 4. e.  concerning  the 
forfeiture  of  reclamation  bonds. 
Specifically,  subsection  12.4.e.  concerns 
the  liability  for  reclamation  costs  that 
are  in  excess  of  the  amount  of  bond 
forfeited.  The  provision  that  OSM 
approved  provided,  in  part,  that  '[tlhe 
operator,  permittee,  or  other  responsible 
party  shall  be  liable  for  all  costs  in 
excess  of  the  amount  forfeited." 

Need  for  Correction 

On  August  8.  1996,  the  Court  in  Cat 
Run  Cuul  Cu.  V.  Babbitt  vacated  (jSM's 
decision  to  approve  CSR  38-2-12. 4. e. 
Specifically,  the  Court  vacated  OSM's 
approval  of  the  phrase  "other 
responsible  partv."  because  it 
determined  that  the  approval  violated 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  500  et  seq..  as  well  as 
the  APA  requirement  to  "adopt  a 
concise  general  statement  of  *    *    *  [the 
rules]  basis  and  purpose."  Cat  Run. 
Slip  op.  at  9  through  15.  The  Court  also 
found  that  OSM  failed  to  ascertain  the 
precise  meaning  and  scope  of  the  term 
"other  responsible  parties,"  and  that,  as 
a  result,  could  not  reach  a  reasoned  and 
informed  conclusion  as  to  whether  the 
proposal  was  consistent  with  SMCR^V. 
Slip  op.  at  12  through  14.  Finallv,  the 
Court  found  that  CSR  38-2.12.4.e.  was 
inconsistent  with  SMCRA's  objective  of 
internalizing  the  liability  for 
reclamation  of  surface  coal  mining 
operations,  because  it  purported  to  hold 
parties  other  than  surface  coal  mining 
permittees  and  operators  liable  for 
reclamation  costs  in  excess  of  site 
specific  reclamation  performance  bond 
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amnunts,  .Slip  op.  at  15  thirough  20. 
(Consequently,  we  are  amending  our 
approval  of  CSR  38-2-12.4. e.  to  show 
that  the  phrase  "other  responsible 
party"  is  not  approved.  In  addition,  we 
are  requiring  that  CSR  38-2-12.4.6.  be 
amended  to  delete  the  phrase  "other 
responsible  party." 

The  Federal  regulations  at  30  CFR 
948.15  codifying  decisions  concerning 
the  West  Virginia  program  are  being 
amended  to  implement  this  revised 
decision.  After  the  October  4,  1995, 
publication  of  the  final  rule  notice 
containing  our  approval  of  CSR  38-2- 
12. 4. e..  the  format  of  the  codification 
section  at  30  CFR  948  15  was  changed 
from  individual  paragraphs  to  a 
summary  table.  Therefore,  the 
correction  will  have  the  following  effect 
in  the  summar,'  table  at  30  CFR  948.15. 
In  the  table  at  30  CFR  948,15.  for  the 
"Original  amendment  submission  date" 
of  June  28.  1993.  and  "date  of  final 
publication"  of  October  4.  1995  and 
Februarv  21.  1996,  the  "Citation/ 


description"  section  of  the  approved 
provisions  will  be  revised  to  exclude 
from  the  approval  of  CSR  3&-2-12.4.e. 
the  phrase  "other  responsible  party." 

Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  exceptions  to  its  notice  and 
public  comment  procedures  when  an 
agency  finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(B).  good  cause 
exists  for  dispensing  with  the  notice  and 
public  comment  procedures  in  this  case. 
Good  cause  exists  because  this  rule 
merely  removes  regulations  already 
declared  void  by  the  Court.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary'  and  we  are  issuing  this 
regulation  as  a  final  rule. 

In  addition,  under  5  U.S.C.  553(d)(3), 
we  find  good  cause  for  dispensing  with 
the  30-dav  delav  in  the  effective  date  of 


this  final  rule  because  we  are  merely 
removing  a  provision  already  declared 
void  by  the  court. 

Dated:  October  22.  1999. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  948  is  amended 
as  set  forth  below: 

PART  348— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  948.15  is  amended  in  the 
table  by  revising  the  entry  with  the 
"Date  of  Final  Publication"  of  October 
4.  1995,  February  21,  1996,  to  read  as 
follows: 

§948  15     Approval  of  West  Virginia 
regulatory  program  amendments. 


Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


June  28    1993 


October 
1996. 


•1,    1995.    February    21, 


WV  Code  22-1 -*  through  -8;  22-2;  22-3-3,  -5,  -7.  -8,  -9,  a, 
-11(a),  (g),  -12,  -13,  -15,  -17,  -18.  -19.  -22,  -26,  -28,  -40;  22B- 
1^  through  -12;  228-^-4;  22B-4;  CSR  38-2-1.2,  -2,  -3.1(0).  .4, 
.6,  .7,  .8,  .12,  .14,  .15,  .16.  .25,  .26,  .27(a),  .28,  .29,  .30,  .31(a),  .32, 
.33,  .34,  -4,  .1(a),  .2  through  .12,  -5.2,  .4,  .5,  -6,  .3(b),  .6,  .8, 
-8.1.-9.  -11.1  through  .7.  -12.2.  .3,  .4(a),  (2)(B),  (c)  through  (e)  ex- 
cept the  words  "ottier  responsible  party"  at  (e)  are  not  approved. 
.5,  -13,  -14.5,  .8,  .11,  .12,  .14,  .15,  .17,  18.  .19.  -15.2,  -16.2,  -17, 
-18.3,  -20.1,  .2,  .4  through  .7,  -22;  3&-2C-4,  -5,  -8.2,  -10.1, 
-11.1;  38-2[>-4.4(b),  -6.3(a).  -8.7(a). 


3.  Section  948.16  is  amended  by 
adding  new  paragraph  (jjjj),  to  read  as 

follows. 

§948.16    Required  regulatory  program 
amendments. 


[jjjj)  Bv  lanuarv  11.  2000.  West 
\'irginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
the  words  "other  responsible  party"  at 
CSR  38-2-12.4.6. 

[FR  Doc.  99-29.581  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 

[WV-081-FOR] 

West  Virginia  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior, 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  aimouncing  its 
approval,  with  certain  exceptions,  of  an 
amendment  to  the  West  Virginia 
permanent  regulatory  program  under 
the  Surface  Mining  Control  and 
Reclamation  Act  o'f  1977  (SMCRA).  The 
amendment  revises  the  West  \'irginia 
Code  to  create  the  Office  of  Explosives 
and  Blasting,  and  adds  and  amends 


sections  of  the  West  Virginia  Code 
concerning  blasting.  The  amendment  is 
intended  to  improve  the  operational 
efficiency  of  the  State  program. 

EFFECTIVE  DATE:  \'    \.:-i'i.T  ""    ' -■'" 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office,  1027  Virginia  Street  East, 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158. 

SUPPLEMENTARY  INFOR.MATTON 

I.  Background  on  the  West  Virginia  Program 

II.  Submi-ssion  of  the  Amendment 

III.  Director's  Findings 

IV.  Summary-  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Deferminatioris 

I.  Background  on  the  West  Virginia 
Program 

On  January  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  You  can  find 
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background  information  on  the  West 
Virginia  program,  including  the 
.Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of  the 
approval  m  the  lanuarv  21,  1981, 
Federal  Register  (46  FR  5915-5956). 
\'ou  can  find  later  actions  concerning 
the  West  Virginia  program  and  previous 
amendments  at  30  CFR  948.10.  948.12. 
448  13.  948  1=).  and  948  18 

II.  Submission  of  the  Amendment 

By  letter  dated  March  25.  1999 
(Administrative  Record  Number  WV- 
1119).  the  West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  the  West 
Virginia  program  pursuant  to  30  CFR 
732.17  The  amendment  concerns 
changes  to  Chapter  22  Article  3  (§  22- 
3)  and  §  22-1  of  the  West  Virginia  Code 
as  contained  in  West  Virginia  Senate 
Bill  (SB)  681.  The  amendment  also 
creates  the  Office  of  Explosives  and 
Blasting  within  the  WVT)EP.  and  adds 
and  amends  sections  of  the  West 
Virginia  Code  concerning  blasting.  By 
letter  dated  April  1.  1999 
(Administrative  Record  Number  W^V- 
1121).  the  W\T)EP  notified  us  that  the 
West  Virginia  Governor  signed  SB-681, 
and  provided  a  copy  of  the  signed  bill. 
We  reviewed  the  amendment,  and 
provided  the  W\T)EP  with  our 
comments  at  a  meeting  on  July  19.  1999 
(Administrative  Record  Number  WV-  • 
1 136).  The  WVDEP  responded  to  our 
comments  in  a  letter  dated  August  10. 
1999  (Administrative  Record  Number 
VVV-1137). 

We  announcpd  receipt  of  the 
proposed  amendment  in  the  April  20, 
1999.  Federal  Register  (64  FR  19327), 
invited  public  comment,  and  provided 
an  opportunity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  public  comment 
period  closed  on  May  20,  1999.  No  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  so  none  was  held.  We 
reopened  the  public  comment  period  on 
October  8.  1999  (64  FR  54845),  to 
provide  an  npportunitv  for  the  public  to 
review  and  comment  on  the  information 
provided  to  us  by  the  WVDEP  at  the  July 
19,  1999.  meeting  The  comment  period 
closed  on  October  25,  1999. 

III.  Director's  Findings 

Following,  according  to  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732  17,  are  our  findings  concerning 
the  proposed  amendment.  Any  revisions 
that  we  do  not  specifically  discuss 
below  concern  nonsubstantive  wording 
changes  or  revised  paragraph  notations 
t(j  rMflect  organizational  changes  that 
result  from  this  amendment. 


1.  §22-1-7  Offices  Within  the  Division: 
Continuation  of  the  Office  of  Water 
Resources 

New  section  22-1 -7(a)(7)  is  added  to 
provide  that  the  director  shall  maintain 
the  office  of  explosives  and  blasting. 
which  is  charged,  at  a  minimum,  with 
administering  and  enforcing,  under  the 
supervision  of  the  director,  the 
provisions  of  22-3A,  concerning  the 
office  of  explosives  and  blasting. 

There  is  no  direct  counterpart  to  this 
provision  in  SMCRA  or  the  Federal 
regulations.  Nevertheless,  we  find  that 
the  provision  does  not  render  the  West 
Virginia  program  less  stringent  than 
SMCRA  nor  less  effective  than  the 
Federal  regulations. 

2.  §22-3-13  General  Environmental 
Protection  Performance  Standards  for 
Surface  Mining;  Variances 

(A)  W.Va,  Code  22-3-1 3(a)  is 
amended  to  change  the  phrase  "  *   *   * 
and  other  requirements  as  the  director 
promulgates"  to  read  "*   *   *  and  other 
requirements  set  forth  in  legislative 
rules  proposed  by  the  director."  We  find 
that  this  amendment  is  substantively 
identical  to  SMCRA  at  section  515(a). 
Further,  this  amendment  clarifies  the 
manner  in  which  the  director  of  the 
WVDEP  must  promulgate  requirements 
under  this  provision. 

(B)  W.Va.  Code  22-3-13(b)(3), 
concerning  approximate  original 
contour,  is  amended  by  changing  the 
words  "The  director  shall  promulgate 
rules  governing  variances  *   *   *"  to 
read,  "The  director  shall  propose  rules 
for  legislative  approval  in  accordance 
with  article  three,  chapter  twenty-nine- 
a  of  this  code,  governing  variances. 

*   *   *"  We  find  that  this  amendment 
clarifies  the  manner  in  which  the 
director  of  the  WVDEP  must  promulgate 
regulations  under  this  provision,  and  is 
not  inconsistent  with  SMCRa^  at  section 
515. 

(C)  W.Va.  Code  22-3-13{h)(15)(A): 
Paragraph  (A),  which  concerns  the 
general  performance  standard  for 
providing  advance  written  notice  to 
local  governments  and  residents  of  the 
planned  blasting  schedule,  has  been 
deleted.  However,  the  State  has  added  a 
new  article  3A,  which  concerns  the  new- 
Office  of  Explosives  and  Blasting.  New 
section  22-3A-4(a)(e)  provides  3iat  the 
office  of  explosives  and  blasting  shall 
propose  rules  that  shall  include 
provisions  for  requiring  mining 
operators  to  provide  adequate  advance 
written  notice  of  the  proposed  blasting 
schedule.  Such  notice  shall  be  made  to 
local  governments,  owners  and 
occupants  living  within  the  distances 
prescribed  in  section  22-3-13a(a).  New 


section  22-3A-4(a)(5)  provides  that  the 
office  of  explosives  and  blasting  shall 
propose  rules  that  shall  provide  a 
procedure  to  warn  of  impending 
blasting  to  the  owners  or  occupants 
adjoining  the  blasting  area.  In  addition, 
the  currently  approved  West  Virginia 
regulations  at  Code  of  State  Regulations 
(CSR)  38-2-6. 3. a.  provide  for  public 
notice  of  blasting  operations.  These 
blasting  schedule  notice  requirements 
are  applicable  to  both  surface  and 
underground  mining  operations,  CSR 
38-2-6. 3, a.  requires  the  operator  to 
publish  a  blasting  schedule  in  a 
newspaper  of  general  circulation  in  the 
county  of  the  proposed  permit  area  and 
copies  of  the  schedule  must  be 
distributed  by  certified  mail  to  local 
governments,  public  utilities  and  each 
resident  within  V2  mile  of  the  blasting 
site.  Finally,  the  State  regulations  at 
CSR  38-2-6. 5. b.  concerning  safety 
precautions  provide  that  a  warning 
signal  audible  to  a  range  of '  :  mile  from 
the  blast  site  shall  be  given  before  each 
blast.  Consequently,  we  find  that  the 
audible  warning  signal  requirements  at 
CSR  38-2-6.5.b.  satisfy  the  daily  notice 
requirement  under  section  515(b)(15)(A) 
of  SMCRA.  Therefore,  we  find  that  the 
deletion  of  §  22-3-13(b)(15)(A)  does  not 
render  the  West  Virginia  program  less 
stringent  than  SMCRA  at  section 
515fb)(15)(A).  and  can  be  approved, 

(D)  W.Va,  Code  22-3-13(h)(15)(C): 
Paragraph  (C),  which  concerns  the 
general  performance  standard  for 
limiting  the  size,  type,  and  frequency  of 
blasting  to  prevent  injiirv  to  persons  and 
damage  to  property  and  the 
environment  has  been  deleted. 
Concurrently,  the  State  has  added  a  new 
article  3A.  which  creates  the  Office  of 
Explosives  and  Blasting,  New  section 
22-3A-l(a)(6)  provides  that  the  office  of 
explosives  and  blasting  shall  propose 
rules  that  shall  include  a  procedure  to 
limit  the  type  of  explosives  and 
detonating  equipment,  as  well  as  size, 
type,  and  frequency  of  blasts  based 
upon  the  physical  conditions  of  the  site 
to  prevent  injury  to  persons  and  damage 
to  property  and  the  environment.  When 
promulgated,  the  new  regulations 
required  by  22-3A-4(a)(6)  should 
provide  a  replacement  for  the  deleted 
requirement  at  section  22-3- 
13(b)(15)(C).  However,  during  our 
review  of  this  amendment,  we  were 
concerned  that  in  the  meantime,  the 
deletion  of  the  performance  standard  at 
section  22-3-1 3(b)(15)(C)  may  leave  a 
gap  in  the  West  Virginia  program  and 
render  it  less  stringent  than  SMCR^^  at 
section  515(h)(15)(C).  In  response  to  our 
concern,  the  W\T)EP  stated  in  a  letter 
dated  August  10,  1999  (Administrative 
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Record  Number  \W-n37)  that  the 
deletion  does  not  leavp  a  gap  in  the 
West  Virginia  program.  Specifically,  the 
WXTDEP  stated  that  the  blasting 
provisions  at  CSR  38-2-6  5. a.  continue 
to  applv  and  provide  that  blasting  shall 
he  conducted  in  such  a  wav  so  as  to 
prevent  injury  to  persons,  damage  to 
public  or  private  property  outside  the 
permit  area,  adverse  impacts  on  anv 
underground  mine,  and  change  in  the 
course  channel,  or  availability  of  surface 
or  groundwater  outside  the  permit  area. 
The  WVDEP  also  added  that  there  are 
specific  limitations  on  blast  design 
contained  in  CSR  38-2-6.4  and  6.5 
which  in  effect  limit  the  explosives  and 
type  of  blast.  These  regulations  remain 
in  effect  under  the  authoritv  of  VV  \'a. 
Code  sections  22-3-2(b)(l)'and  (2).  and 
22-3-2(c)(l).  (3),  and  (5).  Finally,  the 
\V\T)EP  acknowledged  that  re-inserting 
the  deleted  language  at  section  22-3- 
13(b)(15)((')  would  remove  anv 
uncertainty  relative  to  the  authoritv  of 
WVDEP  to  protect  the  public  from  the 
effects  of  blasting. 

Therefore,  we  are  approving  the 
deletion  of  section  22-3-13(b](15){C) 
with  the  understanding  that,  as 
explained  by  the  W\'DEP.  the  West 
V^irginia  program  regulations  at  CSR  38- 
2-6. 5. a.  and  CSR  38-2-6,4  and  6.5 
continue  in  effect  and  provide  the 
protection  afforded  by  the  deleted 
provision.  In  addition,  we  encourage 
West  Virginia  to  re-insert  the  deleted 
section  22-3-13(b)(15){C)  in  the  W.Va. 
Code. 

(E)  W.Va.  Code  22-3-13(b)(15KD) 
cuncerning  blaster  certification,  now  re- 
lettered  as  paragraph  (B).  is  amended  bv 
deleting  the  word  "director"  and  adding 
m  its  place  the  words  "office  of 
explosives  and  blasting."  We  find  that 
this  amendment  does  not  render  the 
West  Virginia  program  less  stringent 
than  SMCRA  section  515(b){15)(D)  and 
can  be  approved. 

(F)  W.Va.  Code  22-3-13(b)(15)(E), 
concerning  the  right  to  request  a  pre- 
blast  survey,  has  been  deleted  However, 
the  State  has  added  a  new  article  3A. 
which  concerns  the  new  Office  of 
Explosives  and  Blasting.  New  section 
22-3A-4(a)(2)  provides  that  the  office  of 
explosives  and  blasting  shall  propose 
rules  that  shall  provide  specific 
minimum  requirements  for  pre-blast 
surveys,  as  set  forth  in  new  section  22- 
3-1 3a  concerning  pre-blast  sur\'ey 
requirements.  This  new  section  contains 
manv  of  the  requirements  contained  in 
section  22-3-13(b)(15KE).  Please  note  in 
Finding  3.  however,  that  we  are  not 
approving  new  section  22-3-1 3a  in  its 
entirety.  Nevertheless,  the  approved 
West  Virginia  program  currently 
contains  counterparts  to  the  deleted 


requirements  at  CSR  38-2-6.8. a.l.  and 

38-2-6. 8. a. 3.  Therefore,  we  find  the 
deletion  of  section  22-3-13(b)(15)(E) 
does  not  render  the  West  Virginia 
program  less  stringent  than  section 
515(b)(15)(E)ofSMCRA. 

(G)  W.Va.  Code  22-3-13(b){21)  is 
amended  by  providing  that  the  spoil 
may  be  placed  outside  the  permit  area 
if  the  director  finds  the  placing  of  spoil 
material  outside  the  permit  area  will 
result  in  environmental  benefits.  The 
change  proposed  by  the  State  is  a  non- 
substantive change  and.  therefore,  our 
approval  is  not  needed  We  note  that  the 
approved  State  regulations  at  CSR  38-2- 
14.14.C.  currently  limit  the  placement  of 
excess  spoil  to  another  permitted  area  or 
to  an  approved  project  conducted  under 
the  Abandoned  Mine  Land  Program. 
Therefore,  section  22-3-13(b)(21) 
remains  no  less  stringent  than  sections 
515(b)(21)  and  515a))(22)(B)  of  SMCRA, 

(H)  W.Va.  Code  22-3-13(e), 
concerning  variances  from  approximate 
original  contour,  is  amended  by 
changing  the  words,  "The  director  may 
promulgate  rules  *    *    *"  to  read  "The 
director  may  propose  rules  for 
legislative  approval  in  accordance  with 
article  three,  chapter  twenty-nine-a  of 
this  code,  that  permit  variances  from 
approximate  original  t;ontour  *   *   *." 
We  find  that  this  amendment  clarifies 
the  manner  in  which  the  director  of  the 
W\T)EP  must  promulgate  regulations 
under  this  provision,  and  is  not 
inconsistent  with  SMCR.\  at  section 
515(e)(5).  Furthermore,  to  implement 
these  requirements,  the  State  has 
promulgated  existing  rules  at  CSR  38-2- 
14  12  to  govern  the  approval  of  steep 
slope  mining  variances  from 
approximate  original  contour. 

(I)  W.Va.  Code  22-3-1 3(f)  concerning 
coal  mine  waste  piles  is  amended  to 
provide  that  the  director  shall  propose 
rules  for  legislative  approval,  rather 
than  promulgate  rules.  We  find  that  this 
amendment  clarifies  the  manner  in 
which  the  director  of  the  W\T)EP  must 
promulgate  regulations  under  this 
provision,  and  is  not  inconsistent  with 
SMCRA  at  section  515(f). 

3.  §22-3-1 3a  Pre-blast  Survey 
Requirements 

(A)  This  section  is  all  new.  Section 
22-3-13a(a)  provides  that  at  least  30 
days  before  blasting,  the  following 
notifications  shall  be  made  in  writing  to 
all  owners  and  occupants  of  man-made 
dwellings  or  structures  that  the  operator 
or  designee  will  perform  pre-blast 
surveys:  (1)  for  surface  mining 
operations  less  than  200  acres  in  a 
single  permitted  area  or  less  than  300 
acres  of  contiguous  or  nearly  contiguous 
area  of  two  or  more  permitted  areas,  the 


notifications  shall  be  to  all  owners  and 
occupants  within  five  tenths  of  a  mile 
of  the  permitted  area  or  areas:  (2)  for  all 
other  surface  mining  operations,  the 
required  notifications  shall  be  to  all 
owners  or  occupants  within  five  tenths 
of  a  mile  of  the  permitted  area  or  areas, 
or  seven  tenths  of  a  mile  of  the  proposed 
blasting  site,  whichever  is  greater.  For 
operations  described  at  section  22-3- 
13a(a)(l),  the  requirements  of  subsection 
22-3-1 3a(a)  are  substantively  identical 
to  and  therefore  no  less  stringent  than 
SMCRA  at  section  515{b)(15)(E) 
concerning  pre-blast  sur\'eys.  For 
operations  described  at  section  22-3- 
13a(a)(2),  the  requirements  of  subsection 
22-3-1 3(a)  provide  for  more  stringent 
blasting  controls  of  surface  coal  mining 
operations  than  do  the  provisions  of 
SMCRA  section  515(b)(15)(E).  and  are, 
therefore,  not  inconsistent  with  section 
515Cb)(15)(E), 

(B)  Section  22-3-1 3a(b)  adds  a 
requirement  that  operators  who  have 
already  made  pre-blast  surveys  prior  to 
the  effective  date  of  section  13a,  and 
who  otherwise  would  have  been  subject 
to  the  requirements  of  section  22-3- 
13a(a)(2)  shall  notify  owners  and 
occupants  within  seven  tenths  of  a  mile 
of  the  blasting  site  of  the  right  to  request 
a  pre-blast  survey,  unless  a  written 
waiver  is  executed  in  accordance  with 
section  22-3-1 3(c).  Any  such  additional 
surveys  must  be  performed  witbin 
ninety  days  of  the  effective  date  of  this 
section.  We  find  that  section  22-3- 
13a(b)  provides  for  more  stringent 
blasting  controls  of  surface  coal  mining 
operations  than  do  the  provisions  of 
SMCRA  section  515(b)(15)(E).  and  it  is. 
therefore,  not  inconsistent  with  section 
515{b)(15)(E). 

(C)  Section  22-3-1 3a(c)  provides  for 
the  written  waiver  of  the  right  to  a  pre- 
blast  survey.  This  section  also  provides 
that  if  access  to  conduct  a  pre-blast 
survey  is  denied  and  a  waiver  is  not 
provided,  or  to  the  extent  that  access  to 
any  portion  of  the  structure, 
underground  water  supply  or  well  is 
impossible  or  impractical  under  the 
circumstances,  the  pre-blast  survey  shall 
indicate  that  access  was  refused, 
impossible  or  impractical.  The  operator 
or  designee  shall  execute  a  sworn 
affidavit  explaining  the  reasons  and 
circumstances  surrounding  the  refusals. 
The  office  of  explosives  and  blasting 
shall  not  determine  the  pre-blast  survey 
to  be  incomplete  because  it  indicates 
that  access  was  refused,  impossible,  or 
impractical.  The  operator  shall  send 
copies  of  all  written  waivers  and 
affidavits  to  the  office  of  explosives  and 
blasting. 

Neither  SMCRA  nor  the  Federal 
regulations  contains  counterparts  to  the 
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proposed  provisions  for  waivers  of  pre- 
hlasting  surveys,  or  the  provisions 
luncerning  the  impossibility  or 
impracticality  of  access  to  conduct  a 
survpv.  VVe  find,  however,  that  since  a 
ppp-blastins  survey  must  be  requested 
bv  an  owner  cir  occupant,  that  the 
waiving  of  such  a  survey  in  writing  by 
an  owner  or  occupant  is  not 
inconsistent  with  the  pre-blast  survey 
roquirements  of  SM(',R^-\  at  section 
515(b)(  1,t1(E).  In  addition,  we  find  the 
proposed  provisions  concerning  the 
impossibility  or  impracticality  of  access 
to  be  reasonable,  and  not  inconsistent 
with  the  pre-blasting  survey 
requirements  of  SMCR<-\  at  section 
515lb)(15)(E).  and  no  less  effective  than 
the  Federal  regulations  at  30  CFR  816/ 
817.62(b)  and'(c). 

(D)  .Section  22-3-13a{d)  provides  that 
if  a  pre-blast  survey  was  waived  by  the 
owner  and  the  propert\'  sold,  the  new- 
owner  mav  request  a  pre-blast  survey 
from  the  operator.  While  this  subsection 
has  no  precise  Federal  counterpart,  we 
find  it  to  be  consistent  with  the  pre-blast 
survev  requirements  of  SMCRi\  at 
section  515(b){15)(El. 

(E)  Section  22-3-1 3a(e)  provides  that 
an  owner  may  request  from  the  operator 
a  pre-blast  survey  on  structures 
constructed  after  the  original  pre-blast 
survey.  While  this  subsection  has  no 
direct  Federal  counterpart,  we  find  it  to 
be  consistent  with  the  pre-blast  survey 
requirements  of  SMCRA  at  section 
515(b)(1.5KE). 

(F)  Section  22-3-1 3a(f)  provides  for 
the  information  that  a  pre-blast  survey 
must  contain.  Such  information  must 
include:  The  names,  addresses  or 
description  of  the  location  of  the 
structure  and  the  names,  addresses  and 
telephone  numbers  of  the  owner  and 
residents  of  the  structure,  as  well  as  the 
structure  number  from  the  permit 
blasting  map;  the  current  home  insurer 
of  the  owner  and  residents  of  the 
structure;  the  names,  addresses  and 
telephone  numbers  of  the  surface 
mining  operator,  as  well  as  the  permit 
number;  the  current  general  liability 
insurer  of  the  surface  mining  operator; 
the  name,  address  and  telephone 
number  of  the  person  or  firm 
ccmduc:ting  the  survev,  as  well  as  the 
name  of  the  current  general  liability 
insurer  of  that  person  or  firm:  the  date 
of  the  pre-blast  survey  and  the  date  the 
sun'ev  was  mailed  or  delivered  to  the 
cjffice  of  explosives  and  blasting;  a 
general  description  of  the  structure  and 
its  appurtenances;  a  general  description 
of  the  survey  methods;  written 
documentation  and  drawings,  videos  or 
photos  of  the  pre-blast  defects,  other 
physical  conditions,  and  unusual  or 
substandard  construction  of  all 


structures,  appurtenances  and  water 
sources  which  could  be  affected  by 
blasting;  written  documentation  of  the 
type  of  water  supply;  a  description  of 
any  portion  of  the  structure  and 
appurtenances  not  documented  or 
photographed  and  the  reasons;  the 
signature  of  the  person  performing  the 
survey;  and  any  other  information 
required  by  rule.  While  this  subsection 
has  no  precise  Federal  counterpart,  we 
find  it  to  be  consistent  with  the  pre-blast 
survey  requirements  of  SMCRA  at 
section  515(b)(15)(E)  and  the  Federal 
regulations  at  30  CFR  816/817.62. 

(G)  Section  22-3-1 3a(g)  provides  that 
pre-blast  surveys  shall  be  submitted  to 
the  office  of  explosives  and  blasting  at 
least  15  days  prior  to  the  start  of  any 
"production  blasting."  The  office  shall 
review  each  survey  for  form  and 
completeness  only,  and  notif}'  the 
operator  of  any  deficiencies.  The  office 
shall  notify  the  owner  and  occupant  of 
the  location  and  availability  of  the  pre- 
blast  survey,  and  provide  a  copy  upon 
request. 

Our  first  interpretation  of  this 
provision  was  that  pre-blast  surveys 
would  only  be  provided  for  "production 
blasting."  This  would  render  the  West 
Virginia  program  less  effective  than  the 
Federal  regulations  at  30  CFR  816.61(a) 
and  817.61(a)  and  (b)  which  provide 
that  the  Federal  blasting  provisions  at 
30  CFR  816/817.61  through  816/817,68 
apply  to  all  surface  blasting  activities, 
including  surface  blasting  incident  to 
underground  coal  mining.  In  response 
to  our  concern,  the  WVDEP  clarified 
that  the  intent  of  this  provision  is  to 
single  out  "production  blasting"  and  to 
require  that  such  blasting  requires  the 
submittal  of  the  pre-blast  survey  to  the 
office  of  explosives  and  blasting  at  least 
15  days  prior  to  the  commencement  of 
"production  blasting."  Other  blasting 
(construction  blasting)  operations,  the 
WVDEP  explained,  must  still  comply 
with  the  pre-blast  survey  requirements 
at  CSR  38-2-6.8.3.4.  which  provide  that 
surveys  requested  more  than  10  days 
before  the  planned  initiation  of  blasting 
shall  be  completed  before  blasting 
operations  begin.  In  effect,  the  pre-blast 
survey  requirement  for  "production 
blasting"  is  a  higher  standard  than  that 
which  is  applied  to  other  blasting 
operations. 

The  proposed  provision  also  requires 
that  the  office  of  explosives  and  blasting 
shall  provide  a  copy  of  the  pre-blast 
survey  to  the  owner  and/or  occupant 
upon  request.  However,  the  Federal 
regulations  at  30  CFR  81 6/81 7.62(d) 
provide  that  a  copy  of  the  pre-blast 
survey  report  be  provided  to  the  owner 
or  occupant,  even  if  the  owner  or 
occupant  does  not  specifically  request  a 


copy.  Therefore,  the  words  "upon 
request"  render  the  West  Virginia 
program  less  effective  than  the  Federal 
regulations  at  30  CFR  816/81 7.62(cl)  and 
cannot  be  approved. 

We  are  approving  this  provision  with 
the  understanding  that,  as  explained  bv 
the  WVDEP,  the  time  limits  for 
submittal  of  pre-blast  surveys  at  CSR 
38-2-6.8.3.4.  continue  to  applv  to  all 
blasting  other  than  'production 
blasting."  However,  the  words  "upon 
request"  are  not  approved.  In  addition, 
we  are  requiring  that  the  State  amend  its 
progr3m  to  remove  the  words  "upon 
request"  from  subsection  (g).  or 
otherwise  amend  its  program  to  require 
that  a  copy  of  the  pre-blast  surv'ey  be 
provided  to  the  owner  and/or  occupant 
even  if  the  owner  or  occupant  does  not 
specifically  request  a  copy.  In  addition, 
we  are  only  approving  this  provision  to 
the  extent  that  the  State  continues  to 
implement  CSR  38-2-6. 8. a.5.  to  allow 
any  person  who  disagrees  with  the 
survey  to  file  a  detailed  description  of 
the  areas  of  disagreement. 

(H)  Section  22-3-1 3a(h)  provides  that 
the  operator  shall  file  notice  of  the  pre- 
blast  survey  or  waiver  in  the  office  of 
the  county  clerk  of  the  county 
commission  of  the  county  where  the 
man-made  dwelling  or  structure  is 
located  to  notify  the  public  that  the  pre- 
blast  survey  has  been  conducted  or 
waived.  The  office  of  explosives  and 
blasting  shall  prescribe  the  form  to  be 
used.  While  this  subsection  has  no 
precise  Federal  counterparts,  we  find 
that  it  is  not  inconsistent  with  SMCRA 
section  515(b){15)(E)  concerning  pre- 
blast  surveys  and  can,  therefore,  be 
approved. 

(I)  Section  22-3-13a{i)  provides  that 
the  chief  of  the  office  of  explosives  and 
blasting  shall  propose  rules  for 
legislative  approval  in  accordance  with 
Article  29.A.-3  of  the  State  Code,  dealing 
with  pre-blast  survey  requirements  and 
setting  the  qualificstions  for  individu3ls 
3nd  firms  performing  pre-blast  surveys. 
We  find  this  provision  to  be  consistent 
with  SMCRA  section  515(b)(15)(E) 
concerning  pre-blast  surveys  and  that  it 
can  be  approv^ed. 

(J)  Section  22-3-1 33(j)  provides  that 
the  provisions  of  section  22-3-13a  sh3ll 
not  spply  to  underground  cosl  mining 
operations,  and  the  extraction  of 
minerals  by  underground  mining 
methods  or  the  surface  impacts  of  the 
underground  mining  methods.  Except  as 
discussed  below,  we  find  that  this 
provision  is  consistent  with  SMCRA 
section  515(b)(15)(E)  and  the  Federal 
regulations  at  30  CFR  816/817.62  which 
provide  for  pre-blast  surveys  only  for 
smface  mining  oper3tions  3nd  for 
surface  blasting  activities  incident  to 
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underground  coal  mining.  At  subsection 

22-3-1 3a(j)(2)  the  phrase  "or  the  surface 
impacts  of  the  underground  mining 
methods"  renders  the  West  Virginia 
program  less  effective  than  the  Federal 
regulations  at  30  CFR  817.61(a).  30  CFR 
817.61(a)  provides  that  the  Federal 
blasting  provisions  at  30  CFR  817.61 
through  817.68  apply  to  surface  blasting 
activities  incident  to  underground  coal 
mining,  including,  but  not  limited  to, 
initial  rounds  of  slopes  and  shafts. 
Consequently,  the  proposed  exclusion 
of  the  surface  impacts  of  the 
underground  mining  methods  from  the 
rpquirements  of  section  22-3-13a 
renders  the  West  Virginia  program  less 
effective  than  the  Federal  regulations. 
Therefore,  we  are  approving  this 
provision,  except  for  the  phrase  "or  the 
surface  impacts  of  the  underground 
mining  methods"  at  section  22-3- 
1  3a(j)(2).  which  is  not  approved.  In 
addition,  we  are  requiring  the  State  to 
amend  its  program  to  remove  this 
phrase  or  otheri\'ise  amend  its  program 
to  clarify  that  the  surface  blasting 
impacts  of  underground  mining 
operatiims  are  subject  to  the 
requirements  of  22-3-13a. 

4.  §2 2-3-2 2 a  Blasting  Restrictions;  Site 
Specific  Blasting  Design  Requirement 

(A)  This  is  a  new  section.  Section  22- 
3-22a(a)  provides  that  for  this  section, 
the  term  "production  blasting"  means 
blasting  that  removes  the  overburden  to 
expose  underlying  coal  seams  and  shall 
not  include  construction  blasting.  There 
is  no  counterpart  to  this  definition  in 
SMCR^-X  or  the  Federal  regulations.  We 
find,  however,  that  the  definition  is  not 
inconsistent  with  the  blasting 
requirements  in  SMCRA  at  section 
515(b)(15)  nor  the  Federal  regulations 
concerning  blasting  at  30  CFR  816/ 
817.61-816/817.68  and  can  be 
approved. 

(B)  Section  22-3-22a(b)  provides  that 
for  this  section,  the  term  "construction 
blasting"  means  blasting  to  develop 
haul  roads. mine  access  roads,  coal 
preparatif)n  plants,  drainage  structures, 
or  underground  coal  mine  sites  and 
shall  not  include  production  blasting. 
There  is  no  counterpart  to  this 
definition  in  SMCRA  or  the  Federal 
regulations.  We  find,  however,  that  the 
definition  is  not  inconsistent  with  the 
blasting  requirements  in  SMCRA  at 
■section  .51,S(b)(15)  nor  the  Federal 
regulations  concerning  blasting  at  30 
CFR  816/817.61-816/817.68  and  can  be 
approved. 

(C)  Section  22-3-22a{c)  provides  that 
for  this  section,  the  term  "protected 
structure"  means  any  of  the  following 
that  are  outside  the  permit  area:  an 
occupied  dwelling,  a  temporarily 


unoccupied  dwelling  which  has  been 
occupied  within  the  past  ninety  days,  a 
public  building,  a  structure  for 
commercial  purposes,  a  school,  a 
church,  a  community  or  institutional 
building,  a  public  park  or  a  water  well. 
There  is  no  counterpart  to  this 
definition  in  SMCRA  or  the  Federal 
regulations.  We  find,  however,  that  the 
definition  is  not  inconsistent  with  the 
blasting  requirements  in  SMCRA  at 
section  515(b){15)  nor  the  Federal 
regulations  concerning  blasting  at  30 
CFR  816/81 7.61-816/81 7.68  and  can  be 
approved. 

(D)  Section  22-3-22a(d)  provides  that 
"production  blasting"  is  prohibited 
within  300  feet  of  a  protected  structure 
or  within  100  feet  of  a  ceraeterv.  This 
provision  has  no  precise  Federal  ' 

counterpart.  However,  section  522(e)(5) 
of  SMCR.^  prohibits  surface  coal  mining 
operations,  except  those  with  valid 
existing  rights  (VER),  from  being 
conducted  within  300  feet  of  any 
occupied  dwelling,  unless  waived  by 
the  owner,  or  within  300  feet  of  any 
.  public  building,  school,  church, 
community  or  institutional  building,  or 
public  park,  or  within  100  feet  of  a 
cemetery.  The  West  Virginia  counterpart 
to  section  522(e)(5)  is  at  W.Va.  Code 
section  22-3-22(d)(4).  Upon  initial 
review  of  this  provision,  we  were 
concerned  that  because  the  new 
prohibitions  were  limited  to  production 
blasting,  they  implicitly  negated  the 
mining  prohibitions  contained  in  W.Va. 
Code  section  22-3-22(d)(4).  with 
respect  to  construction  blasting.  In 
response  to  our  concern,  the  WVDEP 
explained  that  section  22-3-22(d)(4)  of 
the  W.Va.  Code  remains  in  effect  for  all 
blasting  operations.  New  section  22-3- 
22a(d)  is  intended  to  prohibit 
"production  blasting,"  despite  a 
showing  of  VER.  within  300  feet  of  a 
protected  structur^or  100  feet  of  a 
cemetery.  In  other  words,  operators 
possessing  VER  are  exempt  from  the 
prohibitions  of  section  22-3-22(d)(4), 
but  they  are  not  exempt  from  the 
production  blasting  prohibitions  of 
section  22-3-22a(d).  Therefore,  we  are 
approving  this  provision  with  the 
understanding  that,  as  explained  by  the 
WVDEP,  the  prohibitions  contained  in 
W.Va  Code  22-3-22(d)(4)  continue  to 
applv  to  all  blasting  operations. 

(E)  Section  22-3-22a(e)  provides  that 
blasting  within  1 .000  feet  of  a  protected 
structure  shall  have  a  site  specific  blast 
design  approved  by  the  Office  of 
Explosives  and  Blasting.  The  design 
shall  limit  the  type  of  explosives  and 
detonating  equipment,  the  size,  the 
timing  and  frequency  of  blasts  to  do  the 
following:  (1)  Prevent  injury  to  persons: 
(2)  prevent  damage  to  property  outside 


the  permit  area;  (3)  prevent  adverse 
impacts  on  any  underground  mine;  (4) 
prevent  change  in  the  course,  channel  or 
availability  of  ground  or  surface  water 
outside  the  permit  area;  and  (5)  reduce 
dust  outside  the  permit  area.  This 
provision  also  provides  that  in 
developing  the  blasting  plan, 
consideration  be  given  to  such  items  as 
the  physical  condition,  type  and  quality 
of  construction  of  the  protected 
structure,  current  use  of  the  protected 
structure,  and  the  concerns  of  the  owner 
or  occupant  living  in  the  protected 
structure.  In  its  letter  of  August  10, 
1999.  the  WVDEP  clarified  that  section 
22-3-22a(e)  requires  a  site-specific  blast 
design  and  not  the  generic  blast  design 
in  the  Federal  rules.  If  the  site-specific 
design  is  waived,  then  a  blast  design 
plan  in  accordance  with  CSR  38-2- 
6.5.g.  must  be  submitted.  However,  the 
requirements  of  CSR  38-2-6.5.g.3  must 
be  met  with  respect  to  all  blast  designs, 
whether  they  be  site  specific  or  generic. 
These  requirements  are  also  contained 
in  the  Federal  regulations  at  30  CFR 
816/81 7.61(d)(3).  and  require  that  the 
blast  design  contain  sketches  of  the  drill 
patterns,  delay  patterns  and  decking, 
indicate  the  type  and  amount  of 
explosives  to  be  used,  and  contain  a 
discussion  of  the  design  factors  to  be 
used  to  protect  the  public  and  meet 
applicable  blasting  regulatory 
limitations.  Since  the  requirements  of 
section  6.5.g.3.  are  not  specifically 
included  in  W.Va.  Code  section  22-3- 
22a(e),  we  are  approving  it  only  to  the 
extent  that  all  blast  designs,  site  specific 
and  generic,  comply  with  section 
6.5.g.3.  Otherwise,  we  find  this 
provision  to  be  not  inconsistent  with 
SMCRA  section  515(b)(15)(C)  which 
concerns  the  prevention  of  injury  to 
persons  and  damage  to  property,  and  no 
less  eff^ective  than  the  requirements  of 
30  CFR  816/81 7.67(a)  and  the  1,000-foot 
blast  design  standard  at  30  CFR  816/ 
817.61(d).  We  also  recommend  that  the 
State  remove  the  phrase  'in  the  blasting 
schedule"  at  the  end  of  the  sentence  or 
include  the  word  "identified"  before  the 
phrase  to  clarify  the  intent  of  this 
provision. 

(F)  Section  22-3-22a(f)  provides  for 
the  waiver  in  writing  of  the  blasting 
prohibition  within  300  feet,  or  the  site 
specific  restriction  within  1000  feet.  The 
operator  shall  send  copies  of  all  waivers 
to  the  Office  of  Explosives  and  Blasting. 
Waivers  shall  be  valid  during  the  life  of 
the  permit  and  renewals,  and  shall  be 
enforceable  against  any  subsequent 
owners  or  occupants  of  the  protected 
structure.  There  is  no  direct  counterpart 
to  this  provision  in  SMCRA  or  the 
Federal  regulations.  However,  SMCRA 
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spctinn  522(e)(5)  prohibits  surface  coal 
mining  operations,  except  tJiose  with 
V'F.R.  from  being  conducted  within  300 
feet  of  any  occupied  dwelling,  unless 
waived  by  the  owner,  or  within  300  feet 
nf  anv  public  building,  school,  church, 
( ommunitv  or  institutional  building,  or 
public  park,  nr  within  100  feet  of  a 
cemetery^ 

In  response  to  our  concern,  the 
VVVTDFP  explained  that  this  provision, 
as  well  as  the  production  blasting 
prohibition  contained  in  section  22-3- 
22d(d).  are  in  addition  to  the  mining 
prohibitions  contained  in  SMCRA 
section  522(eK5)  and  its  West  Virginia 
program  counterpart  at  section  22-3- 
22(d)(4)  of  the  \V.  Va.  Code.  In  other 
words,  operators  who  propose  to 
conduct  production  blasting  within  300 
feet  nf  a  prfitected  structure  or  within 
100  feet  of  a  cemetery  must  not  only 
possess  VER,  or.  with  respect  to 
occupied  dwellings,  obtain  a  waiver 
from  the  owner  in  accordance  with 
VV  Va.  Code  section  22-3-22(d)(4),  but 
must  also  obtain  a  specific  waiver  of  the 
new  production  blasting  prohibitions 
contained  in  \V  V'a.  Code  section  22-3- 
22a(d).  Waivers  granted  by  owners  of 
occupied  dwellings  to  the  general 
prohibition  on  mining  at  VV.Va.  Code 
sectum  22-3-22(d)(4)  are  not 
enforceable  against  subsequent  owners. 
unless  the  subsequent  owners  have 
actual  or  constructive  knowledge  of  the 
waivers,  in  accordance  with  30  CFR 
761  1 1(e).  However,  waivers  granted 
under  22-,^-22a(n  are  enforceable 
against  all  subsequent  owners  and 
occupants,  including  those  without 
actual  or  constructive  knowledge  of  the 
existence  of  the  waivers. 

.■\s  stated  above,  the  prohibition  on 
production  blasting  contained  in  section 
22-3-22a(d)  is  in  addition  to  and  does 
not  supersede  the  mining  prohibitions 
contained  in  VV.Va.  Code  22-3-22(d)(4). 
As  such,  it  is  a  more  stringent  land  use 
or  environmental  control  or  regulation 
than  is  contained  in  SMCR.^,  and  is 
therefore  not  inconsistent  with  SMCRA. 
Sep  SMCR.-\  section  505(b).  30  U.S.C. 
1255(b).  West  Virginia  is  free  to  allow 
waivers  of  more  stringent  requirements 
as  it  sees  fit.  Therefore,  the  waiver  at 
Section  22-3-22a{f)  of  the  blasting 
prohibition  at  Section  22-3-22a(d)  is 
approved. 

As  discussed  above  in  Finding  4(E),  if 
a  waiver  of  the  site  specific  restriction 
within  1000  feet  of  a  protected  structure 
is  obtained,  then  a  blast  design  plan  in 
accordance  with  CSR  38-2-6. 5.g.  must 
be  submitted.  However,  both  site 
specific,  and  generic  blast  designs  must 
complv  with  C;SR  38-2-6. 5.g.3.  With 
this  condition,  therefore,  the  allowance 
nf  the  waiver  at  Section  22-3-22a(f}  of 


the  site  specific  blast  design 
requirement  at  Section  22-3-22a(e)  does 
not  render  the  West  Virginia  program 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/817.61{d)  and 
can  be  approved. 

(G)  Section  22-3-22a(g)  provides  that 
section  22-3-22a  does  not  apply  to:  (1) 
underground  coal  mining  operations;  (2) 
the  surface  operations  and  surface 
impacts  incident  to  an  underground 
coal  mine;  and  (3)  the  extraction  of 
minerals  by  underground  mining 
methods  or  the  surface  impacts  of  the 
underground  mining  methods.  Section 
22-3-22a(g}  further  provides  that 
nothing  in  section  22-3-22a  shall 
exempt  any  coal  mining  operation  from 
the  general  performance  standards 
^Contained  in  Section  22-3-13  and  anv 
implementing  rules.  Since  the 
.equirements  of  section  22-3-22a  are  in 
addition  to  those  contained  in  the 
approved  program,  and  do  not 
supersede  any  of  those  requirements,  we 
find  that  the  exemptions  contained  in 
section  22-3-22a(g)  do  not  render  the 
State's  program  inconsistent  with 
SMCRA  section  515(b)(15).  or  the 
Federal  regulations  at  30  CFR  817.61(a). 

5.  §2 2-3-2 3(c)  Release  of  Bond  or 
Deposits 

Subsection  22-3-23(c)(3)  concerning 
final  bond  release  is  amended  to  add  a 
paragraph  which  provides  that 
notwithstanding  the  bond  release 
scheduling  provisions  of  subdivisions 
{!),  (2)  and  (3)  of  this  subsection  22-3- 
23(c),  if  the  operator  completes  the 
backfilling  and  reclamation  in 
accordance  with  an  approved  post- 
mining  land  use  plan  that  has  been 
approved  by  the  division  of 
environmental  protection  and  accepted 
by  a  local  or  regional  economic 
development  or  planning  agency  for  the 
county  or  region  in  which  the  operation 
is  located,  provisions  for  sound  future 
maintenance  are  assured  by  the  local  or 
regional  economic  development  or 
planning  agency,  and  the  quality  of  any 
untreated  postmining  water  discharge 
complies  with  applicable  water  quality 
criteria  for  bond  release,  the  director 
may  release  the  entire  amount  of  said 
bond  or  deposit.  The  director  shall 
propose  rules  for  legislative  approval  in 
accordance  with  the  provisions  of 
article  three,  chapter  29a  of  the  W.Va. 
Code,  to  govern  a  bond  release  pursuant 
to  the  terms  of  this  paragraph. 

The  new  language  added  to  this 
subdivision  appears  to  allow  the  total 
release  of  the  performance  bond  despite 
the  bond  release  scheduling  provisions 
of  section  22-3-23(c){l).  (2),  and  (3). 
Such  release  could  only  take  place  if 
both  backfilling  and  reclamation  have 


been  achieved  in  accordance  with  an 
approved  post-mining  land  use  plan. 
Further,  the  post-mining  land  use  plan 
must  have  been  approved  by  the 
WVDEP  and  accepted  by  a  local  or 
regional  economic  development  or 
planning  agency  for  the  county  or  region 
in  which  the  operation  is  located.  In 
addition,  provisions  for  sound  future 
maintenance  must  be  assured  by  the 
local  or  regional  economic  development 
or  planning  agencw  and  the  quality  of 
any  untreated  postmining  water 
discharge  must  comply  with  applicable 
water  quality  criteria  for  bond  release. 

SMCRA  at  section  509(a)  provides 
that  before  a  permit  is  issued,  the 
applicant  must  file  a  bond  for 
performance,  that  is  conditional  upon 
the  faithful  performance  of  all  the 
requirements  of  SMCR.'\  and  the  permit. 
SMCRA  at  section  509(b)  provides  that 
liabilitv  under  the  bond  shall  be  for  the 
duration  of  the  surface  coal  mining  and 
reclamation  operation  and  for  a  period 
coincident  with  the  operator's 
responsibility  for  revegetation 
requirements  in  section  515  of  SMCRA. 
SMCRA  at  section  515(b)(20)  provides 
that  the  operation  shall  assume  the 
responsibility  for  successful 
revegetation  for  a  period  of  five  years 
after  the  last  year  of  augmented  seeding, 
fertilizing,  irrigation,  or  other  work  in 
order  to  assure  compliance  with  section 
515fb)(19)  concerning  the  establishment 
of  a  diverse,  effective  and  permanent 
vegetative  cover.  Despite  these 
revegefation  requirements  and  the  bond 
release  provisions  of  section  519(c)  of 
SMCR.A  and  the  Federal  regulations  at 
30  CFR  800.40(c).  the  proposed 
provision  appears  to  authorize  the 
release  of  a  performance  bond  prior  to 
the  end  of  the  revegetation 
responsibility  period.  Since  neither 
SMCRA  nor  the  Federal  regulations 
provide  for  exemptions  to  the  bond 
release  provisions,  the  proposed 
amendment,  to  the  extent  that  it 
conflicts  with  the  existing  bond  release 
requirements  at  Section  22-3-23  and 
CSR  38-2-12.2  would  render  the  West 
Virginia  program  less  stringent  than 
SMCR.^  at  section  519(c).  In  response  to 
our  concerns  with  this  provision,  the 
\V\T)EP  requested  that  our  decision  on 
this  provision  be  deferred,  because  the 
WVDEP  is  currently  developing 
implementing  regulations  that  it 
believes  will  address  our  concerns. 
Therefore,  we  are  deferring  our  decision 
on  Section  22-,3-23(c).  We  will 
reconsider  this  proposed  provision 
when  the  WVDEP  submits  the 
implementing  regulations  for  our  review 
and  approval.  In  the  meantime,  the  State 
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is  prohibited  from  implementing  these 
proposed  bond  release  provisions. 

6.  §22-3-24  Water  Rights  and 
Replacement:  Waiver  of  Replacement 

(A)  This  section  is  being  amended  to 
add  new  subsections  (c),  (d).  (e).  and  (f). 
New  subsection  (c)  provides  that  there 
is  a  rebuttable  presumption  that  a 
mining  operation  caused  damage  to  an 
owner's  underground  water  supply  if 
the  inspector  determines  the  following: 
11)  contamination,  diminution  or 
damage  to  an  owner's  underground 
water  supply  exists;  and  (2)  a  pre-blast 
survey  was  performed,  consistent  with 
the  provisions  of  section  22-3-13a.  on 
the  owner's  property  including  the 
underground  water  supply  that 
indicated  that  contamination, 
diminution  or  damage  to  the 
underground  water  supply  did  not  exist 
prior  to  the  mining  conducted  at  the 
mining  operation.  The  operator 
conductmg  the  mining  operation  shall: 
(1)  provide  an  emergency  drinking 
water  supply  within  24-hours;  (2) 
provide  a  temporary  water  supply 
\\  ithin  72-hours:  (3)  provide  a 
permanent  water  supply  within  30  days; 
and  (4)  pay  all  reasonable  costs  incurred 
by  the  owner  in  securing  a  water 
supply. 

■There  is  no  direct  counterpart  to  this 
provision  in  SMCRA  or  the  Federal 
regulations.  However,  we  find  that  this 
provision  is  not  inconsistent  with  the 
water  rights  and  replacemen'  provisions 
at  seciticms  717(b)  and  720(a)(2)  of 
SMC]RA  and  to  an  extent  constitutes  a 
more  stringent  standard  for  water 
replacement  than  is  provided  for  in 
SMCFLA  or  the  Federal  regulations,  in 
accordance  with  section  505(b). 
Therefore,  the  provision  is  approved. 

(B)  New  subsection  22-3-24(d) 
provides  that  an  owner  aggrieved  under 
the  provisions  of  subsections  (b)  or  (c) 
of  this  section,  may  seek  relief  in  court 
or  pursuant  to  the  provisions  of  section 
22-3A-5  concerning  claims  processing. 
Th<'r(>  is  no  direct  counterpart  to  this 
provision  in  SMCRA  or  the  Federal 
regulations.  However,  we  find  that  this 
provision  is  not  inconsistent  with  the 
requirements  of  section  717(b)  of 
SMCRA  and  can.  therefore,  be 
approved. 

(C)  New  subsection  22-3-24(e) 
provides  that  the  director  shall  propose 
rules  for  legislative  approval  to 
implement  the  requirements  of  this 
section.  We  find  that  this  provision  is 
not  inconsistent  with  the  water 
r<>placement  provisions  in  SMCRA  at 
section  717(b)  and  can.  therefore,  be 
approved. 

(D)  New  subsection  22-3-24(0 
provides  that  the  rebuttable 


presumption  provisions  of  subsection 
22-3-24(c)  shall  not  apply  to 
underground  coal  mining  operations, 
the  surface  operations  and  impacts 
incident  to  an  underground  coal  mine, 
and  the  extraction  of  minerals  by 
underground  mining  methods  or  the 
surface  impacts  of  the  underground 
mining  methods.  Since  neither  SMCRA 
nor  the  Federal  regulations  provide  for 
rebuttable  presumptions  of  water  supply 
loss  or  damage  due  to  surface  or 
underground  coal  mining  operations, 
we  find  that  the  provision  is  consistent 
with  sections  717(b)  and  720(a)(2)  of 
SMCRA  and  can.  therefore,  be 
approved.  However,  it  should  be  noted 
that  the  water  replacement  requirements 
of  subsection  720(a)(2)  of  SMCRA  are 
applicable  to  underground  mining 
operations.  The  proposed  State 
provision  does  not  negate  the  State's 
water  replacement  requirements  at 
subsection  22-3-24(b).  and  it  would  not 
relieve  an  operator  of  replacing  a  water 
supply  which  is  adversely  affected  by 
an  underground  mining  operation. 

7.  §22-3-30a  Blasting  Requirements; 
Liability  and  Civil  Penalties  in  the  Event 
of  Property  Damage 

(A)  This  section  is  new.  Subsection 
22-3-30a(a)  provides  that  blasting  of 
overburden  and  coal  shall  be  conducted 
in  accordance  with  the  rules  and  laws 
established  to  regulate  blasting.  Bv 
doing  so.  the  State  is  limiting  all  of  its 
blasting  requirements  only  to 
"production  blasting.  "  We  find  this 
provision  would  render  the  West  "^ 

Virginia  program  less  stringent  than 
SMCRA  section  515(b)(15)  and  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.61(a).  Specifically,  the 
proposed  provision  only  applies  to  the 
blasting  of  overburden  and  coal, 
whereas  the  Federal  blasting  provisions 
apply  to  all  blasting  at  surface  coal 
mining  and  reclamation  operations  and 
surface  blasting  activities  incident  to 
underground  coal  mining,  including, 
but  not  limited  to,  initial  rounds  of 
slopes  and  shafts.  Therefore,  we  are 
approving  this  provision,  except  for  the 
phrase  "of  overburden  and  coal  "  which 
is  not  approved.  Also,  we  are  requiring 
the  State  to  amend  its  program  to 
remove  the  phrase  "of  overburden  and 
coal,"  or  to  otherwise  clarif\'  that  its 
general  surface  coal  mining  blasting 
laws  and  regulations  apply  to  all 
blasting  at  surface  coal  mining  and 
reclamation  operations  and  surface 
blasting  activities  incident  to 
underground  coal  mining,  including, 
but  not  limited  to,  initial  rounds  of 
slopes  and  shafts. 

(B)  Subsection  22-3-30a(b)  provides 
the  penalties  to  be  imposed  for  each 


permit  area  or  contiguous  permit  areas 
where  blasting  was  out  of  compliance 
and  resulted  in  property  damage  to  a 
protected  structure,  other  than  wells,  as 
defined  in  section  22-3-22a.  The  first 
offense  carries  a  penalty  of  not  less  than 
Si. 000. 00  and  not  more  than  S5.000.00. 
The  second  offense  and  each  subsequent 
offense  within  one  year  of  the  first 
offense  carries  a  penalty  of  not  less  than 
$5,000.00  and  not  more  than 
$10,000.00.  The  third  offense,  any 
subsequent  offense  within  one  vear  of 
the  first  offense,  and  any  failure  to  pay 
any  assessment  within  a  reasonable  time 
will  subject  the  permit  to  a  cessation 
order,  which  shall  be  released  only 
when  the  permittee  files  a  plan  with  the 
director  assuring  that  additional 
violations  will  not  occur,  compensates 
for  any  property  damages  that  have 
occurred  due  to  the  offense,  and 
provides  monetary'  or  other  assurances 
to  compensate  for  future  property 
damages.  Second  and  subsequent 
offenses  on  any  one  permit  area  entitle 
the  owner  of  a  protected  structure  to  a 
rebuttable  presumption  that  the 
property  damage  was  caused  by  the 
blasting  offense,  if  a  pre-blast  survey 
was  performed  and  the  blasting  is 
within  seven  tenths  of  a  mile  of  the 
protected  structure.  No  more  than  one 
offense  shall  arise  out  of  a  single  "shot," 
which  means  a  single  blasting  event 
composed  of  one  or  multiple 
detonations,  or  the  assembly  of 
explosive  materials  for  this  purpose. 
One  "shot"  may  be  composed  of 
numerous  explosive  charges  detonated 
at  intervals  measured  in  milliseconds. 

There  is  no  direct  counterpart  to  this 
provision  in  SMCRA  or  the  Federal 
regulations.  However,  during  our  review 
of  this  provision,  it  appeared  that  the 
phrase  "other  than  wells  "  which 
excludes  wells  from  penalties  to  be 
imposed  where  blasting  was  out  of 
compliance  and  resulted  in  property 
damage  would  render  the  West  Virginia 
program  less  stringent  than  SMCRA  at 
sections  515(b)(15)(C)  and  section 
518(a).  SMCRA  at  section  515(b)(15)(C) 
provides  that  blasting  shall  be  limited  so 
as  to  prevent  injury'  to  persons  and 
damage  to  public  and  private  property 
outside  the  permit  area,  adverse  impacts 
on  any  underground  mine,  and  change 
in  the  course,  channel  or  availability  of 
ground  or  surface  water  outside  the 
permit  area.  Wells  are  not  excluded 
from  the  requirements  of  section 
515(b)(15)(C).  SMCRA  at  section  518(a) 
also  provides  for  civil  penalty 
assessment  for  violations  of  any 
provision  of  SMCRA.  SMCRA  does  not 
exclude  wells  from  this  requirement. 

In  response  to  our  concern  with  the 
phrase  "other  than  wells,"  the  WVDEF 
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explained  that  new  section  22-3-30a 
pertains  only  to  production  blasting 
violations  that  result  in  property 
(iamage.  All  other  blasting  related 
violations,  including  those  cited  for 
damage  to  wells,  will  utilize  the  penalty 
system  described  in  CSR  38-2-20. 

We  note  that  the  clear  language  of 
subsection  22-3-30a(b)  indicates  that  it 
applies  tn  all  blasting  that  results  in 
propertv  damage  to  protected  structures, 
rather  than  just  to  production  blasting 
that  results  in  damage  to  protected 
structures  Therefore,  we  cannot  concur 
with  the  VVVDEP's  construction  of 
subsection  (b)  in  this  regard.  However, 
we  agree  with  the  VV'\T)EP  that  the  West 
Virginia  program  may  reasonably  be 
interpreted  such  that  all  other  blasting 
related  violations,  including  those  cited 
for  damage  to  water  wells,  will  continue 
to  be  subject  to  the  civil  penalty 
provisions  at  CSR  38-2-20.  Therefore, 
the  exclusion  of  water  wells  from  the 
coverage  of  the  new  requirements  in 
section  22-3-30a(b)  does  not  render  the 
West  Virginia  program  less  stringent 
than  section  518  of  SMrR.A  or 
inconsistent  with  the  Federal 
regulations  at  30  CFR  part  845. 

We  note  that  the  proposed  provision 
is  silent  on  how  the  specific  amount  of 
a  penalty  would  be  determined.  SMCRA 
at  section  518(a)  provides  four  criteria 
that  should  be  considered  that  in 
determining  the  amount  of  a  penalty:  (1) 
the  permittee's  history  of  previous 
violations  at  the  particular  surface  coal 
mining  operation;  (2)  the  seriousness  of 
the  violation,  including  any  irreparable 
harm  to  the  environment  and  any 
hazard  to  the  health  or  safety  of  the 
public;  (3)  whether  the  permittee  was 
negligent;  and  (4)  the  demonstrated 
good  faith  of  the  permittee  charged  in 
attempting  to  achieve  rapid  compliance 
after  notification  of  the  violation. 

Therefore,  we  are  approving  section 
22-3-30a(b)  because  blasting  related 
enforcement  actions  taken  for  damage  to 
wells,  and  all  enforcement  actions  taken 
for  blasting  that  does  not  cause  damage 
to  protected  structures,  will  continue  to 
be  subject  to  the  civil  penalty 
requirements  of  CSR  38-2-20,  rather 
than  to  the  new  requirements  of  this 
subsection,  except  as  provided  for  in 
section  22-,3-30a(e).  Also,  as  noted 
below  in  Finding  7.H.  violations  for 
surface  blasting  activities  incident  to 
underground  coal  mining  will  continue 
to  be  subject  to  the  requirements  of  CSR 
38-2-20.  We  are  also  approving  section 
22-3-30a(b)  upon  the  condition  that  the 
new  rules  to  be  developed  by  the  State 
ti)  implement  this  provision  shall 
(;(mtain  {he.  four  criteria  listed  above  in 
determining  the  amount  of  a  penalty  for 
any  type  of  blasting  violation.  In 


addition,  the  State  may  only  implement 
this  provision  now,  prior  to 
promulgation  of  implementing 
regulations,  to  the  extent  that  it  applies 
the  four  criteria  listed  above  and  found 
in  the  State's  program  at  W.Va.  Code 
22-3-1 7(c),  to  civil  penalties  assessed 
pursuant  to  this  section. 

(C)  Subsection  22-3-30a(c)  provides 
that  the  division  of  environmental 
protection  may  not  impose  penalties  on 
an  operator  for  the  violation  of  any  rule 
identified  in  22-3-30a(a)  that  is  merely 
administrative  in  nature.  The  meaning 
of  this  prohibition  is  unclear,  and  may 
allow  the  WVDEP  to  waive  the 
assessment  of  a  civil  penalty  on  a 
cessation  order  issued  for  failure  to 
abate  a  blasting  related  violation  which 
is  administrative  in  nature.  If  so,  this 
new  subsection  is  less  stringent  than 
section  518(a)  of  SMCRA  which 
mandates  the  issuance  of  a  civil  penalty 
for  any  violation  that  leads  to  a 
cessation  order.  Therefore,  this 
provision  cannot  be  approved.  The  State 
may  wish  to  clarify  the  meaning  of  the 
term  "administrative  in  nature"  in  any 
regulation  it  may  develop  to  implement 
this  section,  and  if  appropriate,  we  will 
reconsider  this  provision  when  the  new 
regulations  are  submitted  to  OSM. 

(D)  Subsection  22-3-30a(d)  provides 
that  the  remedies  provided  in  this 
section  are  not  exclusive  and  shall  not 
bar  an  owner  or  occupant  from  any 
other  remedy  accorded  by  law.  While 
this  provision  has  no  Federal 
counterpart,  we  find  that  it  is  not 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  it  can,  therefore,  be 
approved. 

(E)  Subsection  22-3-30a(e)  provides 
that  the  monetary  penalties  and 
revocation  set  out  at  22-3-30(b)  apply  if 
the  division  of  environmental  protection 
establishes  that  production  blasting  was 
conducted  within  300  feet  of  a  protected 
structure,  within  100  feet  of  a  cemetery, 
or  within  1000  feet  of  a  protected 
structure  without  an  approved  site 
specific  blast  design.  Production 
blasting  conducted  within  these 
distance  limitations  need  not  cause 
property  damage  to  protected  structures 
to  be  subject  to  the  provisions  of  22-3- 
30a(b).  As  noted  above  in  Finding  7.B. 
all  other  blasting  violations  that  do  not 
cause  property  damage  to  protected 
structiires  will  continue  to  be  subject  to 
the  civil  penalty  requirements  of  CSR 
38-2-20.  We  find  that  subsection  22-3- 
30a(e)  is  no  less  stringent  than  SMCRA 
section  518  and  not  inconsistent  with  30 
CFR  Part  845. 

(F)  Subsection  22-3-30a(f)  provides 
that  all  penalties  and  liabilities  set  forth 
in  this  section  shall  be  assessed  and 
collected  by  the  director,  and  deposited 


with  the  treasurer  of  the  State  of  West 

Virginia  in  the  "general  school  hind." 
The  approved  program,  at  W.Va.  Code 
§  22-3-1 7(d)(2).  currently  requires  that 
civil  penaltv  moneys  be  deposited  into 
the  State's  alternative  bonding  fund, 
known  as  the  "special  reclamation 
fund.  '  If  this  provision  is  approved, 
however,  penalties  collected  from 
blasting  violations  that  resulted  in 
property  damage  to  protected  structures 
would  no  longer  be  placed  in  the  special 
reclamation  fund,  but  instead  would  be 
deposited  into  the  newly  created  general 
.school  fund.  Prior  to  our  approval  of 
subsection  22-3-30a(f),  the  State  must 
demonstrate  that  the  special  reclamation 
fund  will  not  become  unacceptably 
compromised  without  the  proceeds 
from  these  blasting  related  civil 
penalties.  The  State  has  not  yet  satisfied 
the  required  program  amendment 
codified  at  30  CFR  948.16(111) 
concerning  elimination  of  the  deficit  in 
the  State's  alternative  bonding  system 
and  requiring  that  sufficient  money  will 
be  available  to  complete  reclamation, 
including  the  treatment  of  polluted 
water,  at  all  existing  and  future  bond 
forfeiture  sites.  Therefore,  we  are  not 
approving  subsection  22-3-30a(f)  until 
the  State  demonstrates  that  the  special 
reclamation  fund  does  not  have  a  deficit 
and  that  it  will  not  become 
unacceptably  compromised  without  the 
proceeds  from  blasting  related  civil 
penalties. 

(G)  Subsection  22-3-30a(g)  provides 
that  the  director  shall  propose  rules  for 
the  implementation  of  this  section.  We 
find  this  provision  is  not  inconsistent 
with  the  blasting  provisions  in  SMCRA 
at  section  515(b)(15)  and  the  Federal 
regulations  at  30  CFR  816/817.61-816/ 
817.68  and  can  be  approved, 

(H)  Subsection  22-3-30a(h)  provides 
that  the  provisions  of  this  section  shall 
not  apply  to  underground  coal  mining 
operations  and  the  surface  operations 
and  impacts  incident  to  underground 
coal  operations,  or  to  the  extraction  of 
minerals  by  underground  mining 
methods  or  the  surface  impacts  of  the 
underground  mining  methods.  Nothing 
in  this  section  shall  exempt  any  coal 
mining  operation  from  the  general 
performance  standards  contained  in 
section  22-3-13  and  any  implementing 
rules.  As  noted  above  in  Finding  7.B., 
surface  blasting  activities  incident  to 
underground  coal  mining  will  continue 
to  be  regulated  under  CSR  38-2-6.  and 
20.  Therefore,  we  are  approving  this 
provision, 

8.  §22-3 A  Office  of  Explosives  and 
Blasting 

(A)  Article  3A  is  new  .  Section  22- 
3A-1  provides  for  legislative  findings. 
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and  policies  and  purposes.  Section  22- 
3A-1  declares  that  establishment  of  the 
office  of  explosives  and  blasting  (office) 
is  in  the  public  interest,  and  that  this 
office  will  be  vested  with  authority  to 
enforce  all  rules  and  laws  established  to 
regulate  blasting.  There  is  no  Federal 
counterpart  to  this  provision.  We  find, 
however,  that  the  provision  is  not 
inconsistent  with  SMCRA  at  section 
515(b)(15)  and  the  Federal  regulations  at 
30  CFR  816/817.61-816/817.68  and  can 
be  approved. 

(B)  Section  22-3A-2  creates  the  office 
of  explosives  and  blasting,  provides  that 
the  director  shall  appoint  a  chief  to 
administer  the  office,  and  provides  that 
the  office  shall  assume  responsibility  for 
the  enforcement  of  all  the  rules  and 
laws  established  to  regulate  blasting. 
There  is  no  Federal  counterpart  to  this 
provision.  We  find,  however,  that  the 
provision  is  not  inconsistent  with 
SMCRA  at  section  515(b)(15)  and  the 
Federal  regulations  at  30  CFR  816/ 

81 7.61-816' 81 7.68  and  can  be 
approved. 

(C)  Section  22-3A-3  establishes  the 
powers  and  duties  of  the  office  of 
explosives  and  blasting.  These  include, 
but  are  not  limited  to;  regulating 
blasting  on  all  surface  mining 
operations:  implementing  and 
overseeing  the  pre-blast  survey  process: 
maintaining  and  operating  a  system  to 
receive  and  address  questions,  concerns 
and  complaints:  setting  the 
qualifications  for  individuals  and  firms 
performing  pre-blast  surveys;  education, 
training,  examination  and  certification 
of  uiasters.  and  prupusiug  rules  for 
legislative  approval.  There  is  no  Federal 
counterpart  to  this  provision.  We  find, 
however,  that  the  provision  is  not 
inconsistent  with  SMCR.\  at  section 
515(b)(15)  and  the  Federal  regulations  at 
30  CFR  816/817  61-816/817.68  and  can 
be  approved. 

(D)  Section  22-3A-4  provides  that  the 
office  shall  propose  rules  for  the 
purpose  of  implementing  article  3A. 
The  rules  shall  include,  but  not  be 
limited  to;  procedures  for  the  review. 
modification  and  approval  of  blasting 
plans,  inspection  and  monitoring  of 
blasting:  minimum  requirements  and 
review  procedures  for  pre-blast  surveys: 
procedures  for  the  use  of  seismographs; 
a  procedure  to  warn  of  impending 
blasting:  a  procedure  to  limit  the  type  of 
explosives  and  detonating  equipment, 
the  size,  timing,  and  frequency  of  blasts 
based  on  the  physical  conditions  at  the 
site  to  prevent  injury-,  damage,  and 
adverse  impacts:  publication  of  blasting 
schedules;  and  written  notice  of  blasting 
schedules.  The  office  shall  also  propose 
rules  for  blaster  certification,  and  for 
disciplinary  procedures  for  blasters.  We 


find  that  the  provision  is  not 
inconsistent  with  the  Federal  blasting 
provisions  in  SMCRA  at  section 
515(b)(15)  and  the  Federal  regulations  at 
30  CFR  816/817.61-816/817.68  and  Part 
850,  and  can  be  approved. 

(E)  Section  22-3A-5  provides  that  the 
office  shall  establish  and  manage  a 
claims  process  related  to  blasting,  and 
shall  propose  rules  concerning  blasting 
claims  and  arbitration.  The  section  also 
provides  that  participation  in  the  claims 
process  is  voluntary  for  the  claimant, 
but  that  claim  determinations  are 
intended  to  be  final,  if  not  taken  to 
arbitration.  The  section  provides  for 
wTitten  notice,  the  payment  of  claims 
for  which  an  operator  is  adjudged  liable, 
and  for  the  issuance  of  cessation  orders 
to  operators  who  fail  to  pay  claims 
within  thirty  days  of  a  final 
determination  of  liability.  The  section 
also  provides  that  no  permit  shall  be 
granted  unless  the  applicant  agrees  to  be 
subject  to  the  terms  of  this  section.  The 
section  also  authorizes  the  office  to 
retain  the  services  of  inspectors,  experts 
and  other  persons  or  firms  as  necessary 
to  fulfill  its  responsibilities  under  this 
section  This  section  has  no  Federal 
counterparts.  However,  we  find  that  the 
section  provides  for  more  stringent 
environmental  controls  of  surface  coal 
mining  and  reclamation  operations  than 
those  contained  in  SMCR.\  or  the 
Federal  regulations.  Therefore,  in 
accordance  with  section  505(b)  of 
SMCR.-^,  this  section  is  not  inconsistent 
with  SMCR,'\  and  can  be  approved. 

(Fj  Section  22-3 A-6  provides  that 
rules,  orders,  licenses,  certificates  and 
permits  already  issued  will  remain  in 
effect  until  modified,  terminated, 
superseded,  set  aside  or  revoked  bv  a 
court,  and  that  proceedings  pending 
before  the  division  are  not  affected  by 
this  enactment.  We  find  that  the 
provision  is  not  inconsistent  with  the 
Federal  blasting  provisions  in  SMCRA 
at  section  515(b)(15)  and  the  Federal 
regulations  at  30  CFR  816/817.61-816/ 
817.68,  and  can  be  approved. 

(G)  Section  22-3A-7  concerns 
funding.  It  provides  that  the  office  shall 
assess  each  operator  a  fee  on  each 
quantity  of  explosive  material  used  on 
the  surface  mining  operations.  The 
office  shall  propose  rules  establishing 
the  fees,  and  the  office  shall  deposit  all 
monies  received  into  a  special  fund 
called  the  "mountaintop  removal  fund" 
to  be  spent  by  the  office  of  explosives 
and  blasting  and  the  office  of  coal  field 
community  development  in  conducting 
their  duties.  The  legislature  shall 
appropriate  the  funds  for  expenditure. 
This  section  has  no  Federal 
counterparts.  However,  because  this 
section  provides  for  the  creation  of  a 


new  funding  source  for  these  newly 
created  offices  and  it  will  not  affect  the 
current  funding  of  the  State's  approved 
program,  we  find  this  provision  is  not 
inconsistent  with  section  503(a)(3)  of 
SMCRA  and  can  be  approved. 

(H)  Section  22-3A-8  concerns  the 
transfer  of  personnel  and  assets 
currently  used  to  perform  the  duties  of 
article  3A  to  the  office.  We  find  that  the 
provision  is  necessary  to  effectuate  the 
transfer  of  authority  for  the  regulation 
and  enforcement  of  blasting  activities  to 
the  office,  that  it  is  not  inconsistent  with 
the  Federal  blasting  provisions  in 
SMCRA  at  section  515(b)(15)  and  the 
Federal  regulations  at  30  CFR  816/ 
817.61-816/817.68,  and  can  be 
approved  to  the  extent  that  the  levels  of 
funding,  staffing,  and  equipment 
continue  as  before,  with  the  addition  of 
the  funding  provided  for  in  section 
seven  of  this  article. 

(I)  Section  22-3A-9  sets  forth  the 
limitations  of  article  3A.  Except  for 
sections  five  and  seven  of  this  article, 
pertaining  to  the  claims  process  and 
funding,  respectively,  all  provisions  of 
this  article  are  also  applicable  to  surface 
blasting  activities  related  to 
underground  mining  operations.  As 
noted  above,  article  3A  generally 
provides  for  blasting  controls  of  surface 
coal  mining  and  reclamation  operations 
that  are  in  addition  to  and  to  some 
extent  more  stringent  than  those 
contained  in  SMCRA  or  the  Federal 
regulations.  Sections  five  and  seven  are 
two  examples  of  these  additional 
controls.  Therefore,  the  exemption  of 
surface  blasting  activities  related  to 
underground  mining  operations  from 
the  requirements  of  section  5  and  7  of 
article  3A  does  not  render  this  section 
inconsistent  with  SMCRA.  and  it  can  be 
approved. 

(I)  Section  22-3A-10  provides  that 
the  office  shall  conduct  or  participate  in 
studies  or  research  to  develop 
scientifically  based  data  and 
recommendations  related  to  various 
aspects  of  blasting.  The  office  shall 
report  the  data  and  recommendations  to 
the  West  Virginia  Legislature's  joint 
committee  on  government  and  finance 
on  or  before  January  1,  2001.  and 
annually  thereafter  or  as  otherwise 
requested.  We  find  that  the  provision  is 
not  inconsistent  with  the  Federal 
blasting  provisions  in  SMCRA  at  section 
515(b)(15)  and  the  Federal  regulations  at 
30  CFR  816/817.61-816/817.68.  and  can 
be  approved. 

(K)  Section  22-3 A-11  provides  that 
the  office  of  explosives  and  blasting  is 
continued  until  July  1.  2002,  We  find 
that  the  provision  is  not  inconsistent 
with  the  Federal  blasting  provisions  in 
SMCRA  at  section  515(b)(15)  and  the 
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Federal  regulations  at  30  CFR  816/ 
817.61-816/817  68.  and  can  be 
approved 

IV.  Summary-  and  Disposition  of 
Comments 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h){ll)(i), 
we  .solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  West  Virginia  program. 
The  I'.S  Department  of  Labor,  Mine 
Safety  and  Health  Adnunistration 
(MSHA)  responded  and  stated  that  the 
changes  do  not  appear  to  affect  MSHA. 
The  U.S  Arrnv  (lorps  of  Engineers 
responded  and  recommended  that  the 
proposed  amendments  specif\'  measures 
in  the  International  System  of  Units  (SI), 
in  lieu  of  the  inch-pfiund  (IP)  system. 
While  we  concur  with  this 
recommendation,  the  lack  of  the  use  of 
SI  units  does  not  render  the  amendment 
less  stringent  than  SMCRA  nor  less 
effective  than  the  Federal  regulations. 

Public  Comments 

We  solicited  public  comments  on  the 
amendment.  The  Surety  Association  of 
America  (S»AA)  commented  on  the 
amended  bond  release  provision  at 
section  22-3-23(c)(3).  The  S.\A  stated 
that  the  amendment  creates  another 
bond  release  provision.  Specifically,  the 
SAA  stated,  the  director  of  the  WVDEP 
may  release  the  entire  amount  of  bond 
after  satisfaction  of  the  three  specified 
criteria  (backfilling  and  reclamation, 
sound  future  maintpnanr^>  and  the 
quality  of  untreated  discharges).  Under 
this  provision,  the  SAA  stated,  the 
director  of  the  W\T)EP  will  have  the 
discretion  to  retain  100  percent  of  the 
bond  throughout  the  entire  reclamation 
process,  as  opposed  to  releasing  the 
bond  according  to  the  normal  three- 
phase  bond  release  process.  The  SAA 
further  stated  that  it  is  its  understanding 
that  the  original  intent  of  the  bond 
release  amendment  was  to  permit  an 
accelerated  final  bond  release  during 
Phase  Three  of  reclamation.  That  is,  the 
passing  of  five  growing  seasons  alluded 
to  in  Subsection  22-3-23{c)(3)  could  be 
disregarded.  However,  as  written  the 
SAA  asserts,  the  amendment  actually 
prolongs  the  period  during  which  the 
full  bond  liability  is  outstanding. 

The  SAA  expressed  its  concern 
regarding  the  legislation  (and  any 
implementing  rules)  that  permit  the 
retentiim  of  the  full  bond  amount  during 
the  entire  reclamation  process  and 
which  abandon  the  practice  of  a  phased 
bond  release  The  current  West  Virginia 
Code  mitigated  the  long-term 
underwriting  hazard  of  the  bond  by 


allowing  a  phased  release  of  the 
liability.  The  proposed  amendment,  the 
SAA  stated,  prevents  any  bond  release 
until  the  entire  process  is  completed. 

The  SAA  provided  the  following 
recommendations.  The  SAA 
recommends  that  the  phrase 
"notwithstanding  the  bond  release 
provisions  of  subdivision  (1),  (2),  and 
(3)  '  should  be  revised  to  state 
"notwithstanding  the  bond  release 
scheduling  provision  of  subdivision 
(3)."  Fiuther,  the  SAA  s\iggested  that 
the  phrase  "backfilling  and 
reclamation"  be  revised  to  read 
"backfilling  and  revegetation."  With 
these  changes,  the  SAA  stated,  "the 
amendment  is  clear  that  the  provisions 
regarding  bond  release  in  Phase  One 
and  Phase  Two  of  reclamation  are 
unchanged."  With  this  change,  the 
amendment  would  only  affect  Phase 
Three  (monitoring).  The  SAA  also 
requested  that  any  rules  concerning 
bond  release  should  retain  the  phased 
bond  release  element. 

In  response,  and  as  noted  above  in 
Finding  5,  we  have  deferred  our 
decision  on  this  provision.  The  WVTDEP 
requested  that  we  defer  our  decision 
because  the  WTVDEP  is  in  the  process  of 
developing  rules  that,  the  WVDEP 
stated,  will  address  our  concerns  with 
this  provision.  When  those  are 
submitted  for  our  review,  we  will 
reopen  the  public  comment  period  so 
that  this  statute  and  its  implementing 
rules  can  be  reviewed  together.  At  that 
time,  we  will  considered  the  SAA 
comments.  Of  course,  the  SAA  may 
submit  additional  comments  when  the 
comment  period  is  reopened  on  this 
provision. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.1 7(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  125i  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  The  EPA  responded  by  letter 
dated  June  3.  1999  (Administrative 
Record  Number  WV-1134).  and 
concurred  with  the  amendment.  The 
EPA  stated  that  the  amendment  does  not 
violate  the  Clean  Water  Act  or  the  Clean 
Air  Act. 

Pursuant  to  732.17(h)(ll){i),  we  also 
solicited  comments  on  the  proposed 
amendment  from  EPA.  The  EPA 
provided  the  following  two  comments. 
First,  the  EPA  commented  on  section 
22-3-13(a)(21)  [the  correct  cite  is  22-3- 
13(b)(21)],  which  provides  an 
exemption  for  placing  spoil  material 


within  the  permit  area.  The  EPA  stated 
that  although  the  change  to  this 
provision  is  a  change  in  wording  rather 
than  in  substance,  the  EPA  endorses  the 
State's  concept  of  authorizing  the 
placement  of  spoil  material  outside  the 
permit  area  if  it  is  determint^d  that 
environmental  benefits  will  result.  The 
EPA  stated  that  in  some  situations,  it 
can  be  seen  that  placement  of  spoil  on 
adjacent  reclaimed  permit  areas,  rather 
than  in  valley  fills,  can  help  minimize 
stream  impacts.  We  concur  with  the 
EPA's  comment  concerning  this 
provision,  subject  to  the  restrictions 
contained  in  the  State's  regulations  at 
CSR  38-2-14. 14.C. 

Second,  the  EPA  stated  that  changes 
to  section  22-3-24  are  disturbing 
because  they  place  more  burden  of  proof 
on  a  well  owner  if  an  underground  mine 
is  the  suspected  cause  of  damage  to  an 
underground  water  supply  than  if  a 
surface  mine  is  the  suspected  cause. 
Specifically,  new  subsection  22-3-24(c) 
provides  a  rebuttable  presumption  that 
a  mining  operation  caused  damages  to 
an  underground  water  supply  if  an 
inspector  determines  that 
contamination,  diminution,  or  damage 
to  the  well  exists,  and  that  a  pre-blast 
survey  indicated  that  these  problems 
did  not  exist  beforehand.  However,  the 
EPA  stated,  new  subsection  22-3-24(f) 
provides  an  exemption  to  subsection 
22-3-24(c)  if  the  suspected  cause  is 
either  an  underground  mine,  the  surface 
operations  incident  to  an  underground 
mine,  or  surface  impacts  caused  by  an 
underground  mine.  In  these  situations, 
the  EPA  stated,  the  well  owner  would 
have  to  prove  on  his  or  her  own  that  the 
underground  mine  is  the  cause  of  the 
damage  to  the  underground  water 
supply.  This  proposed  exemption,  the 
EPA  stated,  basically  shifts  the  burden 
from  the  underground  mining  company, 
to  the  well  owner.  Since  most  well 
damage  problems  are  linked  to 
imderground  mines  rather  than  surface 
mines,  the  proposed  exemption  in 
subsection  22-3-24(f)  would  seem  to 
place  an  undue  burden  on  the  well 
owner  to  substantiate  damage.  The  EPA 
recommended  that  this  exemption  be 
eliminated. 

We  agree  with  the  EPA  that  proposed 
section  22-3-24(f)  exempts 
underground  mines  from  the  rebuttable 
presumption  at  section  22-3-24(c)  that 
a  mining  operation  caused  damage  to  an 
owner's  underground  water  supply. 
However,  as  noted  above  in  Finding  6, 
we  find  that  the  exception  provided  at 
section  22-3-24(f)  is  not  inconsistent 
with  sections  717(b)  and  720(a)(2)  of 
SMCRA  concerning  water  rights  and 
replacement,  since  the  Federal 
provisions  do  not  provide  for  a 
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rebuttable  presumption  of  water  supply 
loss  or  damage  due  to  either  an 
underground  or  surface  coal  mining 
operation.  Notfiing  in  the  revised 
section  would  relieve  an  operator  of 
replacing  a  water  supply  which  is 
determined  to  be  adversely  affected  by 
an  underground  mining  operation. 

v.  Director's  Decision 

Based  on  the  findings  above,  we  are 
approving  the  proposed  amendment, 
except  as  noted  below. 

The  deletion  of  section  22-3- 
13{b)(15){C)  is  approved  with  the 
understanding  that  the  West  Virginia 
rules  at  CSR  3H-2-H.,5.a.  and  CSR  38-2- 
6.4  and  6.5  continue  in  effect  and 
provide  the  protection  afforded  by  the 
deleted  provision. 

Section  22-3-1 3a(g)  is  approved  with 
the  understanding  that  the  time  limits 
for  submittal  of  pre-blast  survevs  at  CSR 
38-2-6. 8. a.  continue  to  apply  to  all 
blasting  other  than  "production 
blasting,"  However,  the  words  "upon 
request"  are  not  approved.  The  State  is 
being  required  to  amend  its  program  to 
remove  the  words  "upon  request"  from 
subsection  (g),  or  otherwise  amend  its 
program  to  require  that  a  copv  of  the 
pre-blast  survey  be  provided  to  the 
owner  and/or  occupant  even  if  the 
owner  or  occupant  does  not  specifically 
request  a  copy.  In  addition,  the 
remainder  of  section  22-3-1 3a{g)  is 
approved  only  to  the  extent  that  the 
State  continues  to  implement  CSR  38- 
2-6. 8(a)(5)  to  allow  any  person  who 
disagrees  with  the  survey  to  file  a 
detailed  description  of  the  areas  of 
disagreement. 

At  section  22-3-1 3a(j)(2),  the  phrase 
"or  the  surface  impacts  of  the 
underground  mining  methods"  is  not 
approved,  and  the  State  is  being 
required  to  amend  its  program  to 
remove  this  phrase  or  otherwise  amend 
its  program  to  clarif\-  that  the  surface 
blasting  impacts  of  underground  mining 
operations  are  subject  to  the 
requirements  of  22-3-1 3a. 

Section  22-3-22a(d)  is  approved  with 
the  understanding  that  the  VER 
requirements  at  W.Va,  Code  22-3- 
22(d)(4)  continue  to  apply  to  all  blasting 
operations. 

Section  22-3-22a(e)  is  approved  only 
to  the  extent  that  all  blast  designs,  site 
specific  and  generic,  complv  with 
section  38-2-6. 5. g. 3. 

Section  22-3-22a(f)  is  approved  with 
the  understanding  that  all  blast  designs, 
site  specific  and  generic,  complv  with 
section  38-2-6. 5. g. 3. 

Our  decision  on  section  22-3-23(c)(3) 
is  deferred. 


Section  22-3-30a(a)  is  approved, 
except  the  phrase  "of  overburden  and 
coal"  which  is  not  approved. 

Section  22-3-30afb)  is  approved 
because  blasting-related  violations  cited 
for  damage  to  wells,  and  all  violations 
cited  for  blasting  that  does  not  cause 
damage  to  protected  structures,  will 
continue  to  be  subject  to  the  civil 
penalty  requirements  of  CSR  38-2-20, 
rather  than  to  the  new  requirements  of 
this  subsection,  except  as  provided  for 
in  section  22-3-30a(e).  Violations  for 
surface  blasting  activities  incident  to 
underground  coal  mining  will  also 
continue  to  be  subject  to  the 
requirements  of  CSR  38-2-20.  Also, 
section  22-3-30a(b)  is  approved  upon 
the  condition  that  the  new  rules  to  be 
developed  by  the  State  to  implement 
this  provision  shall  consider  the  four 
criteria  listed  at  section  518(a)  of 
SMCRA  In  determining  the  amount  of  a 
penalty  for  any  type  of  blasting 
violation.  In  addition,  the  State  may 
only  implement  this  provision  now. 
prior  to  promulgation  of  implementing 
regulations,  to  the  extent  that  it  applies 
the  four  criteria  at  section  518(a)  of 
SMCRA  and  found  in  the  State's 
program  at  VV.Va.  Code  22-3-1 7(c).  to 
civil  penalties  assessed  pursuant  to  this 
Section. 

Section  22-3-30a(c)  is  not  approved. 

Section  22-3-30a(f)  is  not  approved. 

Section  22-3-30a(h)  is  approved 
because  surface  blasting  activities 
incident  to  underground  coal  mining 
will  continue  to  be  regulated  under  CSR 
38-2-6.  and  20. 

Section  22-3A-8  is  approved  to  the 
extent  that  the  levels  of  funding, 
staffing,  and  equipment  continue  as 
before,  with  the  addition  of  the  funding 
provided  for  in  section  22-3A-7. 

The  Federal  regulations  at  30  CFR  948 
codif\-ing  decisions  concerning  the  West 
Virginia  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  bv  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulator^'  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 


(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  fb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatorv'  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C,  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C,  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Papervi'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulator}'  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulator)'  Flexibility  Act  (5 
U.S.C,  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
"  for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SI 00  million  or  more  in  any  given  year 
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on  an\  governmental  entity  or  the 

pnvatf  sector 

List  of  Subjects  in  30  CFR  Part  948 

Intertiovernmental  relations.  Surface 
mining.  Underground  mining. 

Ualed:  Ortohfr  29.  1999. 
Michael  K.  Robin.snn. 

Hi'iiinnal  Din'i  tor.  Appalachian  Regional 

l.nnrdinatm'J  Centf^r. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 


Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  948— WEST  VIRGINIA 

1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  948.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  Final 
Publication"  to  read  as  follows: 

§  948.1 5     Approval  of  West  Virginia 
regulatory  program  amendments. 


Onginal  amendment  sutDmission 
date 


Date  of  final  publication 


Citation/description 


March  25   1999  November  12,  1999 


W.Va,  Code  22-1-7(a)(7);  22-3-13(a).  (b)(3i  and  (15).  (e),  and  (f); 
22-3-1 3a.  in  13a(g)  the  words  "upon  request"  are  not  approved,  in 
13a(j)(2)  the  phrase  or  the  surface  impacts  of  the  underground 
mining  methods"  is  not  approved:  22-3-22a:  22-3-23(c)(3)  deci- 
sion IS  deferred.  22-3-24(c).  (d).  (e).  and  (f);  22-3-30a.  in  30a{a) 
the  phrase  of  overburden  and  coal"  is  not  approved.  30a(c)  and  (f) 
are  not  approved;  and  22-3A 


3.  Section  948.16  is  amended  by 
adding  new  paragraphs  (kkkJc),  (1111)  and 

(mmmm)  to  read  as  follnu-s- 

§948.16     Required  regulatory  program 
amendments. 

♦  «  *  «  * 

Ikkkk)  Bv  Ianuar>'  11.  2000.  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
the  words  "upon  request"  at  W.  VA. 
Code  22-3-1 3a{g).  or  otherwise  amend 
its  program  to  require  that  a  copy  of  the 
pre-blast  survey  be  provided  to  the 
owner  and/or  occupant  even  if  the 
owner  or  occupant  does  not  specifically 
request  a  copy. 

(1111)  By  lanuari-  11,  2000,  West 
Virginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption,  to  remove 
the  phrase  "or  the  surface  impacts  of  the 
underground  mining  methods"  from 
22-3-13a{j)(2).  or  otherwise  amend  its 
program  to  clarify  that  the  surface 
blasting  impacts  of  underground  mining 
operations  are  subject  to  the 
requirements  of  22-3-1 3a. 

(mmmm)  By  Ianuar\'  11.  2000.  West 
\'irginia  must  submit  either  a  proposed 
.unendment  or  a  description  of  an 
amenrlment  to  be  proposed,  together 
u  itli  a  timetable  for  adoption,  to  remove 
the  phrase  "of  overburden  and  coal" 
from  WA'a.  Clode  22-3-30a(a),  or  to 
otherwise  clarify  that  its  general  surface 
coal  mining  bla.sting  laws  and 
n'guhitions  applv  to  all  blasting  at 


surface  coal  mining  and  reclamation 
operations  and  surface  blasting 
activities  incident  to  underground  coal 
mining,  including,  but  not  limited  to, 
initial  rounds  of  slopes  and  shafts. 

|FR  Doc.  99-29580  Filed  11-10-99;  8:45  am] 
BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  1 1  7 

[CGD01-9&-087] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Niantic  River,  CT 

agency:  Coast  Guard,  DOT. 
action:  Final  Rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations 
governing  the  S15H  Bridge,  mile  0. 1 . 
across  the  Niantic  River,  at  Niantic. 
Connecticut.  The  bridge  owner  asked 
the  Coast  Guard  to  change  the 
regulations  to  require  a  six-hour 
advance  notice  for  openings  at  night 
during  the  winter  months  because  there 
have  been  no  requests  to  open  the 
bridge  during  that  time  period.  This 
final  rule  is  expected  to  relieve  the 
bridge  owner  of  the  burden  of  crewing 
the  bridge  at  all  times  and  still  meet  the 
needs  of  navigation. 
DATES:  This  final  rule  is  effective 
December  13,  1999. 


ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copving  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue.  Boston.  Massachusetts.  02110. 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
\V.  McDonald.  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  August  13.  1999,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations;  Niantic  River. 
Connecticut,  in  the  Federal  Register  (64 
FR  44149).  The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested  and  none  was  held. 

Background 

The  S156  Bridge,  mile  0.1.  across  the 
Niantic  River,  at  Niantic.  Connecticut, 
has  a  vertical  clearance  of  9  feet  at  mean 
high  water  and  12  feet  at  mean  low 
w'ater. 

The  existing  operating  regulations 
listed  at  33  CFR  117.215(b)  require  the 
bridge  to  open  on  signal;  except  that, 
from  7  a.m.  to  8  a.m..  and  4  p.m.  to  5 
p.m.,  Monday  through  Friday,  except 
holidays,  the  draw  shall  open  only  for 
the  passage  of  commercial  vessels. 

The  owner  of  the  bridge,  the 
Connecticut  Department  of 
Transportation  (CONNDOT)  has  asked 
the  Coast  Guard  to  change  the 
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regulations  to  require  a  six-hour 
advance  notice  for  openings  from  8  p.m. 
to  4  a.m.,  December  1  through  March  31. 
The  bridge  opening  log  data  for  1998. 
and  1999,  December  through  March,  8 
p.m.  to  4  a.m..  indicate  no  requests  to 
open  the  bridge. 

Discussion  of  Comments  and  Chantje!^ 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  no  changes 
have  been  made  to  this  final  rule. 

Regulator\'  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
E.xpcutive  Order  1286G  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
Order,  It  has  not  been  reviewed  by  the 
Office  nf  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februarv  26.  1979).  The 
Coast  Guard  e.xpects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge  has  not 
had  any  requests  to  open  in  1998  and 
1999,  December  through  March,  from  8 
p.m.  to  4  a.m.  Mariners  will  still  be  able 
to  obtain  bridge  openings  during  the 
regulated  time  period  provided  they 
give  six  hour  notice. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  U.S.C.  601  et  seq.],  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
tliat  are  independently  mvned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 
Therefore,  for  reasons  discussed  in  the 
Regulatory  Ev^uation  section  above,  the 
Coast  Guard  certifies  under  section 
605(b)  uf  the  Regulatory  Flexibilitv  Act 
(5  U.S.C.  601  et  seq.]  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


Federalism 


The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  that 
Order. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2.,  Figure  2-1,  paragraph  {32)(e),  of 
Commandant  Instruction  M16475.1C, 
this  final  rufe  is  categorically  excluded 
from  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  envirorunent.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  Section  117.215(b)  is  revised  to 
read  as  follows: 

§117.215     Niantic  River 


(b)  The  draw  of  the  S156  Bridge,  mile 
0.1.  at  Niantic,  shall  open  on  signal; 
except  that,  from  7  a.m.  to  8  a.m..  and 
4  p.m.  to  5  p.m..  Monday  through 
Friday,  except  holidays,  the  draw  shall 
open  only  for  the  passage  of  commercial 
vessels.  From  December  1  through 
March  31.  from  8  p.m.  to  4  a.m..  the 
draw  shall  open  on  signal  if  at  least  six 
hours  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 

Dated:  October  28,  1999. 
Robert  F.  Duncan, 

Captain.  L'.S.  Coast  Guard  Acting 

Commander.  First  Coast  Guard  District 

(FR  Doc.  99-29506  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CCGD08-99-014] 
RIN  2115-AE47 

Drawbridge  Operation  Regulations; 
Illinois  River.  IL 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  Rule 

SUMMARY:  The  Coast  Guard  is  amending 
the  drawbridge  regulation  for  remote 
operation  of  the  Elgin.  Joliet  and  Eastern 
Railroad  (E.J.  &  E.).  Drawbridge  at  Mile 
290.1  on  the  Illinois  Waterway.  The 
present  regulation  states  the  bridge  is 
remotely  operated  from  the  E.J.  &  E. 
offices  in  Gary,  Indiana.  The  regulation 
as  amended,  allows  E.J,  &  E.  Railroad 
Company  to  relocate  the  remote 
operator  to  their  office  in  East  Joliet. 
Illinois,  approximately  1.5  miles  from 
the  bridge.  The  operation  of  the  bridge 
will  be  unaffected  by  the  proposed 
relocation  of  the  operator. 
DATES:  This  rule  is  effective  November 
12. 1999. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  offices  of 
the  Commander,  Bridge  Branch,  Eighth 
Coast  Guard  District.  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832, 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  314-539- 
3900.  extension  378. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  K.  Wiebusch,  Bridge 
Administrator.  Eighth  Coast  Guard 
District   314-539-3900.  Ext.  378. 
SUPPLEMENTARY  INFORMATION: 

Regulatorv  History 

This  rule  is  being  published  as  a  final 
rule  and  is  effective  upon  publication  in 
the  Federal  Register.  Relocation  of  the 
bridge  operator  and  the  associated 
address  change  will  not  affect  operation 
of  the  bridge,  and  will  have  no  impact 
on  navigation  or  the  public.  For  these 
reasons,  the  Coast  Guard  for  good  cause 
finds,  under  5  U.S.C  553(b){B)  and 
(d)(3),  that  notice,  and  public  procediu-e 
on  the  notice,  before  the  effective  date 
of  this  rule  are  uruiecessarj'  and  that  this 
rule  should  be  made  effective  in  less 
than  30  days  after  publication. 

Background 

Presently  E.J.  &  E.  Railway  Company 
remotely  operates  this  bridge  from  their 
offices  in  Gar\',  Indiana,  approximately 
40  miles  distant  from  the  bridge.  The 
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bridge  operator  will  be  moved  to  East 
Inlift.  Illinois  .ipproximately  1.5  miles 
distant  from  the  bridoe,  without 
r.hanging  tho  present  operation  of  the 
brid,!Je 

This  rulfc^  requires  E.J.  &  E.  Railroad  to 
operate  the  bridge  from  their  offices  in 
East  loliet.  Illinois,  No  other  changes  to 
the  present  operation  of  the  bridge  are 
[ilanned. 

Regulatory  Evaluation 

This  is  not  a  significant  regulatory 
action  under  section  3(f)  of  the 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979),  The 
(loa.st  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory'  policies 
and  procedures  of  DOT  is  unnecessary. 

The  regulation  change  will  not  affect 
the  present  safe  operation  of  the  bridge. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  i;,S,C,  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  regulation 
change  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  Small  entities  include  small 
businesses  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields  and  governmental  jurisdictions 
with  populations  of  less  than  ,50,000, 
Since  the  regulation  change  will  have 
no  affect  on  present  operating 
conditions  for  rail  or  river  traffic,  there 
will  be  little,  if  any  impact  on  small 
entities.  Therefore,  the  Coast  Guard 
certifies  under  5  U.SC.  605(b)  that  this 
regulation  change  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  change  does  not 
provide  for  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
rSC,  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  change  under  the  principles 
and  criteria  contained  in  Executive 
Order  13132  and  have  determined  that 
this  regulation  change  does  not  have 
implications  for  federalism  under  that 
Order 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
change  and  concluded  that  under  Figure 
2-1,  paragraph  32(e)  of  Commandant 
Instruction  M16475.1C,  this  regulation 
change  is  categorically  excluded  from 
further  environmental  documentation. 
This  regulation  change  merely  alters  the 
drawbridge  operating  regulations  to 
coincide  with  present  operating 
conditions.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039, 

§117.393    [Amended] 

2,  In  §  117,393.  paragraph  (d)  is 
amended  by  regioving  the  words  "Gar>\ 
Indiana,"  and  adding  in  their  place  the 
words  "East  Joliet,  Illinois, '. 

Dated:  October  7,  1999. 
Paul  f.  Pluta, 

Hear  Admiral,  U.S.  Coast  Guard  Commander. 

Eighth  Coast  Guard  District. 

[FR  Doc,  99-29505  Filed  11-10-99;  8:45  am) 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-98-174] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Kennebec  River.  ME 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations 
governing  the  Route-197  Bridge,  mile 
27.1,  across  the  Kennebec  River  between 
Richmond  and  Dresden,  Maine.  The 
bridge  owner  asked  the  Coast  Guard  to 
change  the  regulations  to  restore  the 
operating  regulations  that  were 


inadvertently  deleted  in  1989,  from  the 
Code  of  Federal  Regulations  This  final 
rule  is  expected  to  relieve  the  bridge 
owner  of  the  requirement  to  crew  the 
bridge  at  all  times  and  still  meet  the 
needs  of  navigation, 
DATES:  This  final  rule  is  effective 
December  13.  1999, 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue,  Boston,  Massachusetts,  02110. 
7  a,m,  to  3  p.m..  Mi  nday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364, 
FOR  FURTHER  INFORMATION  CONTACT:  John 
W,  McDonald.  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  August  25.  1999.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations;  Kennebec  River, 
Maine,  in  the  Federal  Register  (64  FR 
46323),  The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested  and  none  was  held. 

Background 

The  Route-197  Bridge  has  a  vertical 
clearance  at  mean  high  water  of  15  feet 
and  at  mean  low  water  of  20  feet.  The 
existing  regulations  require  the  bridge  to 
open  on  signal  at  all  times.  The  bridge 
owner,  Maine  Department  of 
Transportation  (MDOT),  asked  the  Coast 
Guard  to  change  the  operating 
regulations  for  the  Route-197  Bridge  to 
correct  an  inadvertent  removal  of  the 
operating  regulations  in  1989,  as  docket 
number  (CGDOl-89-077).  The  bridge 
owner  was  not  aware  of  the  removal  and 
continued  to  operate  the  bridge  in 
accordance  with  the  old  regulations. 
The  Coast  Guard  was  also  unaware  of 
the  inadvertent  removal  until  notified 
by  the  bridge  owner. 

This  proposal,  if  adopted,  will  require 
the  bridge  open  on  signal  from  June  1 
through  September  30.  9  a.m.  to  5  p,m. 
From  5  p.m.  to  9  a.m..  the  draw  shall 
open  on  signal  after  notice  is  given  to 
the  drawtender  at  the  bridge  during  the 
drawtender"s  duty  shift  from  9  a.m.  to 
5  p.m.  From  October  1  to  May  31,  the 
draw  shall  open  on  signal  after  at  least 
a  24  hour  advance  notice  is  given  to  the 
Maine  Department  of  Transportation 
Division  Office  in  Rockland.  Maine, 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  no  changes 
have  been  made  to  this  final  rule. 
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Regulator^'  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  It  has  not  been  re\'ie\ved  b\'  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulator}'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatorv  policies  and  procedures  of 
DOT  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  bridge  has 
continued  to  operate  under  the  old 
regulations  that  were  inadvertently 
removed,  and  the  mariners  will  not  be 
required  to  change  their  current 
operations  as  a  result. 

Small  Entities 

Under  the  Regulatorv  Flexibilitv  Act 
(5  U.S.C.  601  Pt  seq).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for  profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 
Therefore,  for  reasons  discussed  in  the 
Regulator)-  Evaluation  section  above,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  that 
Order. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2..  Figure  2-1.  paragraph  {32)(e).  of 
Commandant  Instruction  N116475.1C. 
this  final  rule  is  categorically  excluded 
from  further  environmental 


documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  rhe  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46:  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587.  106 
Stat.  5039. 

2.  Section  117.525  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(a)(8)  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

§  1 1 7.525     Kennebec  River 

***** 

(b)  The  draw  of  the  Route-197  bridge, 
mile  27.1,  between  Richmond  and 
Dresden  shall  open  on  signal  from  June 
1  through  September  30.  from  9  a.m.  to 
5  p.m.  From  5  p.m.  to  9  a.m..  the  draw- 
shall  open  on  signal  after  notice  is  given 
to  the  drawlender  while  the  drawtender 
is  on  duty  between  9  a.m.  and  5  p.m. 
From  October  1  through  May  31.  the 
draw  shall  open  on  signal  after  at  least 
a  twenty-four-hour  advance  notice  is 
given  to  the  Maine  Department  of 
Transportation  Division  Office  in 
Rockland.  Maine. 

Dated:  October  29,  1999. 
R.M.  Larrabee. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander. 
First  Coast  Guard  District. 
(FR  Doc.  99-29504  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01 -99-086] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Pequonnock  River.  CT 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  changing 
the  drawbridge  operation  regulations 


governing  the  Stratford  Avenue  Bridge, 
mile  0.1,  across  the  Fequoimock  River  at 
Bridgeport,  Connecticut.  The  bridge 
owner  asked  the  Coast  Guard  to  change 
the  regulations  to  require  a  six-hour 
advance  notice  for  openings  during  the 
winter  months  at  night  because  there 
have  been  few  requests  to  open  the 
bridge  during  that  time  period.  This 
final  rule  is  expected  to  relieve  the 
bridge  owner  of  the  burden  of  crewing 
the  bridge  at  all  times  and  still  meet  the 
needs  of  navigation. 

DATES:  This  final  rule  is  effective 
December  13,  1999. 

ADDRESSES:  Documents  as  indicated  in 
this  premnble  are  available  for 
inspection  or  copying  at  the  First  Coast 
Guard  District  Office,  408  Atlantic 
Avenue.  Boston.  Massachusetts,  02110. 
7  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (617)  223-8364. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
\V.  McDonald.  Project  Officer,  First 
Coast  Guard  District,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  August  13,  1999.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations:  Pequonnock 
River.  Connecticut,  in  the  Federal 
Register  (64  FR  44151).  The  Coast  Guard 
received  no  comments  in  response  to 
the  notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held 

Background 

The  Stratford  Avenue  Bridge,  mile 
0.1,  across  the  Pequonnock  River  at 
Bridgeport,  Cormecticut,  has  a  vertical 
clearance  of  8  feet  at  mean  high  water 
and  14  feet  at  mean  low  water. 

The  existing  operating  regulations  for 
the  bridge  listed  at  33  CFR  11 7.219(b) 
require  it  to  open  on  signal:  except  that, 
from  6:45  a.m.  to  7:15  a.m.,  7:45  a.m.  to 
8:15  a.m.,  11:45  a.m.  to  1:15  p.m.,  and 
4:30  p.m.  to  6:10  p.m.,  the  draw  need 
not  open  for  the  passage  of  vessels. 

The  owner  of  the  bridge,  the 
Cormecticut  Department  of 
Transportation  (CONNDOT).  has  asked 
the  Coast  Guard  to  change  the 
regulations  to  require  a  six-hour  notice 
for  openings  from  December  1  through 
March  31,  8  p.m.  to  4  a.m.  The  bridge 
opening  log  data  for  1998,  and  1999, 
December  through  March,  indicate  the 
following  number  of  openings  during 
the  time  period,  8  p.m.  to  4  a  m.: 
December  0,  N/A.  januarv'  0.  0,  February 
2,  1,  March  1,2,  respectively. 
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Discussion  of  Comments  and  Changes         Environment 


Thf  f'oast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  no  changes 
have  been  made  to  this  final  rule. 

Regulatory-  Evaluation 

This  tin.il  rule  is  not  a  significant 
rt'i;ulatorv  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
CJrder  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Februarv'  26,  1979).  The 
C3oast  Guard  expects  the  economic 
impact  of  this  final  rule  to  be  so 
minima!  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  IS  unnecessary'.  This  conclusion  is 
based  on  the  fact  that  the  bridge  has  not 
had  manv  requests  to  open  overnight 
during  the  winter  months.  Mariners  will 
still  be  abl(?  to  obtain  bridge  openings 
during  the  regulated  time  period 
provided  they  give  six-hour  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  pt  seq.).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economu  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 
Therefore,  for  reasons  discussed  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibilitv  Act 
(5  use.  601  et  seq)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13i:i2  and  has 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  that 
order. 


The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section 
2.B.2.,  Figure  2-1,  paragraph  (32)(e),  of 
Commandant  Instruction  M16475.1C. 
this  final  rule  is  categorically  excluded 
fi-om  further  environmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  lOfi 
Slat.  5039. 

2.  Section  117.219(b)  is  revised  to 
read  as  follows: 

§  11 7.21 9    Pequonnock  River 
***** 

(b)  The  Stratford  Avenue  Bridge,  mile 
0.1,  at  Bridgeport,  shall  open  on  signal: 
except  that,  from  6:45  a.m.  to  7:15  a.m.. 
7:45  a.m.  to  8:15  a.m.,  11:45  a.m.  to  1:15 
p.m.,  and  4:30  p.m.  to  6:10  p.m..  the 
draw  need  not  open  for  the  passage  of 
vessels.  From  December  1  through 
March  31,  from  8  p.m.  to  4  a.m.,  the 
draw  shall  open  on  signal  if  at  least  six- 
hours  notice  is  given  by  calling  the 
number  posted  at  the  bridge. 
***** 

Dated:  October  29. 1999. 
R.M.  Larrabee, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District 

[FR  Doc.  99-29503  Filed  11-12-99;  8:45  am! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CT-054-7213:  A-1-FRL-6471-7] 

Removal  of  the  Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plans;  Connecticut; 
National  Low  Emission  Vehicle 
Program 

AGENCY:  Environmental  Protection 
.■\gency  (EPA). 

ACTION:  Direct  final  rule;  removal  of 
amendments. 

summary:  On  August  16,  1999  (64  FR 
44411).  EPA  published  a  direct  final 
rule  that  approved  the  National  low 
emission  vehicle  (LEV)  program  for 
Connecticut.  EPA  stated  in  that  direct 
final  rule  that  if  we  received  adverse 
comment  by  September  15.  1999,  the 
rule  would  not  take  effect  and  EPA 
would  publish  a  timely  withdrawal. 
EPA  subsequently  received  adverse 
comment  on  that  direct  final  rule,  but 
did  not  publish  the  withdrawal  prior  to 
the  effective  date  of  the  direct  final  rule. 
In  this  action.  EPA  is  removing  the 
amendments  that  were  published  in  the 
August  16.  1999.  direct  final  rule. 

DATES:  This  action  is  effective 

November  12.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Judge,  Air  Quality  Planning 
L'nit  of  the  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Bo.ston,  MA  02114-2023,  or  at 
(61 7)  918-1045  or  judge. robert@epa. gov, 
SUPPLEMENTARY  INFORMATION:  EPA  is 
removing  the  amendments  to  the 
Connecticut  State  Implementation  Plan 
that  was  published  as  a  direct  final  rule 
on  August  16,  1999.  This  amendment 
had  approved  the  National  LEV  program 
for  the  State  of  Connecticut  as  a 
compliance  alternative  to  the  State's 
California  LEV  program  adopted  under 
section  177.  Since  EPA  received  a  letter 
dated  September  14,  1999  with  adverse 
comments  from  the  American  Canoe 
Association,  Incorporated,  by  its  terms, 
the  direct  final  rule  should  not  have 
become  effective.  EPA,  therefore,  is 
hereby  removing  those  amendments  in 
today's  action. 

This  removal  action  is  simply  a 
ministerial  correction  of  the  prior  direct 
final  rulemaking,  which  by  its  terms 
should  not  have  become  effective 
because  the  American  Canoe 
Association  commented  adversely  on 
the  approval  action.  Therefore,  EPA  is 
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invoking  the  good  cause  exception 
under  the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553(b)(3)(B)  because 
EPA  believes  that  notice-and-conunent 
rulemaking  of  this  removal  action  is 
contrary  to  the  public  interest  and 
unnecessary.  This  removal  action 
merely  restores  the  regulatory  text  that 
existed  prior  to  the  direct  final  rule. 
EPA  stated  in  the  August  16,  1999  direct 
final  action  that  should  adverse 
rnmment  be  received,  the  rule  would 
ni)t  take  effect.  The  rule  took  effect 
because  EPA  did  not  publish  a  timely 
withdrawal  in  the  Federal  Register  prior 
to  the  rule's  effective  date.  It  wfuilci  be 
rontrary  to  the  public  interest  to  keep 
that  final  rule  in  effect  when  it  should 
not  have  taken  effect  since  adverse 
comment  was  recei\'ed.  Additionally, 
further  notice-and-comment  on  this 
action  is  unnecessary  because  EPA  is 
merely  restoring  the  regulatory  text  that 
existed  prior  to  the  final  rule,  consistent 
with  the  original  rulemaking.  In  a 
subsequent  final  rule,  we  will 
summarize  and  respond  to  any 
comments  received  and  take  final 
rulemaking  action  on  this  requested 
Connecticut  SIP  revision. 

Administrative  Requirements 

Under  Executive  (Order  12866  [58  PR 
51735,  October  4.  1993)  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty,  contain  any 
unfunded  mandate,  or  impose  any 
Significant  ui  unique  impact  ou  siiidll 
governments  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
require  prior  consultation  with  State, 
local,  and  tribal  government  officials  as 
specified  bv  Executive  Order  12875  (58 
PR  58093.  October  28,  1993)  or 
Executive  Order  13084  (63  FR  27655 
(May  10,  1998),  or  involve  special 
consideration  of  environmental  justice 
related  issues  as  required  bv  Executi\p 
Order  12898  (59  FR  7629.  February  16. 
1994).  Because  this  action  is  not  subject 
to  notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  regulatory  flexibility  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  This  rule  also  is  not  subject 
to  Executive  Order  13045  (62  FR  19885. 
April  23,  1997)  because  EPA  interprets 
E,0.  13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  E.O.  13045  because  it  does  not 


establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 

The  Congressional  Review  Act,  5 
U.S.C,  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  public  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  bv  a  brief  statement.  5  U.S.C. 
808(2).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  therefore,  and 
established  an  effective  date  of 
November  12,  1999.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "major  rule"  as  defined  bv  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  11,  2000. 
Filing  a  petition  for  reconsideration  by 
ihe  AdmiiiisLiaior  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements,  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

En\ironmental  Protection.  Air 
pollution  control,  Carbon  mono.xide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  Dioxide,  Ozone.  Reporting  and 
recordkeeping  requirements. 

Dated:  0(  !ober  28,  1999. 
lohn  P,  DeVillars, 
Regional  Administrator,  Region  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 

continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  e*  seq. 

Subpart  H— Connecticut 

§52.370    [Amended] 

2.  Section  52.370  is  amended  by 
removing  paragraph  (c)(79). 

§52.385    [Amended] 

3.  In  §  52.385,  Table  52.385  is 
amended  by  removing  the  entries  in 
Cormecticut  State  citations  for  "Section 
22a-l  74-36.  entitled  'Low  Emission 
Vehicles'  "  and  "Section  22a-174-36(g). 
entitled  'Alternative  Means  of 
Compliance  via  the  National  Low 
Emission  Vehicle  (LEV)  Program,'  " 

IFR  Doc.  99-29.302  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6660-5&-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 06-1 -7405a-  FRL-6471-8; 

Approval  and  Promulgation  ot 
Implementation  Plans;  Texas: 
Revisions  to  Consumer  Products 
Rules 

AGENCY:  Envirormiental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  taking  direct  final 
action  approving  revisions  to  the 
consumer  products  regulations  in  the 
Texas  State  Implementation  Plan  (SIP). 
The  primar>'  purpose  of  the  revisions  is 
to  amend  the  regulations  to  exclude  a 
new  type  of  insecticide  designated  to 
kill  house  dust  mites  from  the  volatile 
organic  compound  (VOC)  limitation 
applicable  to  other  crawling  bug 
insecticides.  The  EPA  is  approving 
these  revisions  to  the  Texas  SIP  as 
requested  by  the  Governor  of  Texas. 
DATES:  This  rule  is  effective  on  January 
11,  2000  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
December  13,  1999.  If  EPA  receives  such 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Written  conunents  on  this 
action  should  be  addressed  to  Mr, 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
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Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6Pb-L), 
1445  Ross  Avenue.  Dallas,  Texas  75202- 
2733. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

Deese  of  the  EPA  Region  6  Air  Planning 
Section  at  (214)  6H5-7253. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we"  is  used,  we  mean  EPA.  This 
document  makes  references  to 
subsections  of  40  CFR  52,2270.  Section 
40  CFR  52.2270  was  moved  to  40  CFR 
52.2299  in  a  Federal  Register  action 
published  lulv  7.  1999  (64  PR  36586). 

1.  What  Is  EPA  Approving  in  This 
Action? 

The  consumer  products  regulations  in 
the  Texas  SIP  are  c:odified  in  Texas 
Natural  Resource  Conserv^ation 
Commission  (TNRCC)  Regulation  V  (30 
TAC  Chapter  115),  Control  of  Air 
Pollution  from  Volatile  Organic 
Compounds.  Subchapter  G.  Consumer- 
Related  Products.  The  current  SIP- 
approved  regulations  were  adopted  bv 
the  State  on  Mav  4.  1994;  December  6. 
1995;  Februar\-  14.  1996;  and  July  24, 
1996:  and  approved  bv  EPA  on  Mav  22. 
1997  (62  FR  27964),  at  52.2270(c)(104). 
and  lanuan,-  26,  1999  (64  FR  3841).  at 
52.2270(c)('l05).  The  current  Te.xas  SIP- 
approved  consumer  products 
regulations  are  available  for  public 
inspection  by  selecting  "Texas"  and 
"TX  Chap  115  (Reg  5)  '  and  "Subchapter 
G — ("onsumer-Related  Sources"  and 
"TX  sections  115  600-115.619: 
CONSUMER  PRODUCTS"  at  the 
following  web  site:  http://www.epa.gov/ 
earth  lr6;6pd/ air/ sip/sip. htm 

On  September  15,  1998.  the  Governor 
of  Texas  submitted  to  EPA  revisions  to 
subchapter  G.  section  115.600. 
Definitions,  adopted  bv  TNRCC  on 
August  26,  1998.  The  amendments 
added  language  to  the  definition  of 
"crawling  hug  insecticide"  to 
differentiate  a  "house  dust  mite"  from 
other  crawling  bugs  and  a  "house  dust 
mite  product"  from  crawling  bug 
insecticides  in  order  to  exclude  a  new 
type  of  insecticide  designed  to  kill 
house  dust  mites  fmni  the  VOC 
limitation  applicable  to  other  crawling 
bug  insecticides.  The  insecticide 
formulation  necessary  to  kill  house  dust 
mites  requires  that  the  VOC  content 
exceed  the  40  percent-by-weight 
concentration  limitation  for  crawling 
bug  insecticides  specified  in  section 
115.612(a)  of  subchapter  G  of  the  State 
regulation  and  in  40  CFR  59.203  of  the 


Federal  regulations.  The  amended 
definition  of  "crawling  bug  insecticide" 
is  consistent  with  the  Federal  definition 
of  "crawling  bug  insecticide" 
promulgated  September  11,  1998  (63  FR 
48831).  and  codified  in  40  CFR  59.202. 
This  amended  rule  permits  the  sale  of 
such  products  in  Texas.  This 
amendment  benefits  the  public  by 
expanding  the  markets  for  the  sale  of 
dust  mite  insecticides  in  Texas  and  the 
resulting  benefits  to  consumers  and 
users  from  control  of  insects  by  these 
insecticides. 

The  TNRCC  also  deleted  the 
definition  of  the  term  "device" 
approved  by  EPA  in  the  Mav  22.  1997 
(62  FR  27964).  Federal  Register  action. 
This  is  consistent  with  the  definitions  in 
the  Federal  consumer  products 
regulations  in  40  CFR  59.202  which 
does  not  have  a  definition  of  "device." 

The  amendments  also  make 
acceptable  editorial  changes  to  the 
definitions  of  "consumer  product." 
"disinfectant."  "medium  volatility 
organic  compound  (MVOC)."  "percent- 
by-weight."  and  "restricted  materials." 
The  amendments  also  assign  numbers  to 
the  individual  definitions. 

n.  Final  Action 

The  EPA  is  approving  revisions  to 
section  115.600  of  TNRCC  Regulation  V 
(30  TAC  Chapter  115)  adopted  bv 
TNRCC  August  26.  1998.  and  submitted 
by  the  Governor  on  September  15.  1998. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  received.  This 
rule  will  be  effective  on  Januarv  11. 
2000  without  further  notice  unless  we 
receive  adverse  comment  bv  December 
13,  1999.  If  EPA  receives  adverse 
comments,  we  will  publish  a  timelv 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Anv  parties 
interested  in  commenting  must  do  so  at 
this  time. 

ni.  Administrative  Requirements 

A.  Executive  Order  (E.O.I  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatorv 
action  from  E.O.  12866.  entitled 
"Regulatory  Planning  and  Review." 


B.  Executive  Orders  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  bv 
statute  and  that  creates  a  mandate  upon 
a  State,  local  or  tribal  goverrunent. 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  bv  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  E,0.  12875  requires  EPA  to 
provide  to  the  OMB  a  description  of  the 
extent  of  EPA's  prior  consultation  with 
representatives  of  affected  State,  local 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  anv  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
State,  local  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  of  regulatory  proposals 
containing  significant  unfunded 
mandates." 

Today's  rule  does  not  create  a 
mandate  on  State,  local,  or  tribal 
governments.  The  rule  does  not  impose 
any  enforceable  rules  on  any  of  these 
entities.  This  action  does  not  create  any 
new  requirements  but  simplv  approves 
requirements  that  the  State  is  already 
imposing.  Accordingly,  the 
requirements  of  section  1(a)  of  E.O. 
12875  do  not  apply  to  this  rule. 

On  August  4.  1999.  President  Clinton 
issued  a  new  E.O.  on  federalism.  E.O. 
13132  (64  FR  43255,  August  10.  1999). 
which  will  take  effect  on  November  2. 
1999.  In  the  interim,  the  current  E.O. 
12612  (52  FR  41685.  October  30.  1987). 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  12612.  The  rule  affects  only  one 
State,  and  does  not  alter  the  relationship 
or  the  distribution  of  power  and 
responsibilities  established  in  Federal 
Clean  Air  Act  (the  Act). 

C.  Executive  Order  13045 

Executive  Order  13045.  entitled 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks"  (62  FR  19885.  April  23,  1997).  ' 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
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the  regulaton-  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  ride  on  children,  and 
explain  \vh\'  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agenc>'. 

The  EPA  interprets  E.C),  1,3045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  final  rule  is  not  subject  to  E.O. 
13045  because  it  approves  a  State 
program. 

D.  Executive  Order  1308-4 

Under  E.O.  13084.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  OMB,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns. 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition.  E.O. 
13084  requires  EPA  lu  de\eiup  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquelv  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordinglv,  the  requirements  of 
section  3(bj  of  E.O,  13084  do  not  apply 
to  this  rule. 

E.  Regulatory-  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  600  et  seq..  generally  requires  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 


include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This  final 
rule  will  not  ha\e  a  significant  impact 
on  a  substantial  number  of  small  entities 
because  SIP  approvals  under  section 
no  and  subchapter  I,  part  D  of  the  Act 
do  not  create  any  new  requirements  but 
simpiv  appro\e  requirements  that  the 
State  IS  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certif}'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
.\ct.  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  state 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  .^ct  of  1995.  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  anv  proposed  nr  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  I'nder  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutorx 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  b\-  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  SlOO 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 

Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  mav  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  The  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  can  not  take 
effect  until  60  davs  after  it  is  published 
in  the  Federal  Register.  This  action  is 
not  a    major    rule  as  defined  by  5 
U.S.C.  804(2).  This  rule  will  be'effective 
January  11,2000. 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  Januan,'  11,  2000.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Dated:  October  27.  1999. 
Myron  O.  Knudson, 

Acting  Regional  Administrator,  Region  6. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.\uthoritv:  42  1"  .S  r  7401  et  seq. 

Subpart  SS— Texas 

2.  In  §  52,2270(c),  the  first  table  is 
amended  by  revising  the  entry  for 
sections  115.600  to  115.619  to  read  as 

follows- 

§52.2270     Identrfication  ot  plan 


(c)  EPA  approved  regulations. 
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EPA  Approved  Regulations  in  the  Texas  SIP 


State  citation 


Title/subject 


State  adop-        EPA  ap-  r-     , 

tion  date        proval  date        Explanation 


Ctiapter  115  (Reg  5) — Control  of  Air  Pollution  from  Volatile  Organic  Compounds 


Sutjchapter  G — Consumer-Related  Sources 


Section  115  600  to  115.619  Consumer  Products 


08/26/98 


11/12/99 


FR  Dot    <iq-2')2'l1  Filed  11-10-99;  8:45  am] 
BILLING  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6472-2] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
.\gency  (EP.M. 

ACTION:  Notice  of  partial  deletion  of  the 
Tipton  Army  .Airfield  portion  of  the  Fort 
George  G.  Meade  Site  from  the  National 
Priorities  List 


SUMMARY:  The  Environmental  Protection 
.\gency  (EP.M  armounces  the  partial 
deletion  of  the  Tipton  .Army  Airfield 
portion  of  the  Fort  George  G  Meade  Site 
in  Fort  Meade.  Marvland  from  the 
National  Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Flan 
(NCP),  which  EP.-\  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980  (CERCLAi.  as  amended. 
EPA  and  the  State  of  Maryland  have 
determined  that  all  appropriate 
responses  under  CERCLA  have  been 
implemented  and  that  no  further 
cleanup  by  responsible  parties  is 


appropriate.  Moreover.  EP.A  and  the 
State  of  Maryland  have  determined  that 
response  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health. 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  November  12.  1999. 
ADDRESSES:  Comprehensive  information 
on  this  release  is  available  for  viewing 
at  the  Site  information  repositories  at 
the  following  locations: 

(1)  Provinces  Public  Library.  2624 
Annapolis  Road,  Severn,  MD  21144, 
Phone:  (410)  222-6280. 

(2)  U.S.  Army.  Directorate  of  Public 
Works,  Attn:  ANME-PWE.  Bldg.  239, 
2V2  Street  and  Ross  Road,  Fort  Meade. 
MD  207.S.5.  Phone:  (301)  677-9648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  }.  DiNardo.  Remedial  Project 
Manager.  U.S  Environmental  Protection 
Agency,  Region  lU,  1650  Arch  Street, 
Philadelphia,  PA  19103,  telepone  (215) 
814-3365. 

SUPPLEMENTARY  INFORMATION:  The  " 
portion  of  the  site  to  be  deleted  from  the 
NPL  is:  Tipton  Army  Airfield.  Fort 
Meade,  Maryland 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  September  17,  1999 
(64  FR  50477).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  October  19,  1999.  EPA 
received  no  comments. 

The  EPA  identifies  releases  which 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  it  maintains  the  NPL 
as  the  list  of  those  releases.  Releases  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 

Tabel  2.— Federal  Facilities  Section 


Substance  Superfund.  Anv  release 
deleted  from  the  .NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NTL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Hazardous 
waste.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Superfund. 

Dated:  October  28.  1999. 
W.  Michael  McCabe, 

Regional  Administrator.  Region  111 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  .33  U.S.C.  1321(c){2):  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp  ,  p,  351;  EG,  12580.  52  FR  2923. 
3  CFR.  1987  Comp..  p,  193, 

2.  The  Table  2  of  Appendix  B  of  part 
300  is  amended  by  revising  the  entry  for 
Fort  George  G.  Meade.  Odenton,  MD  to 
read  as  follows; 

Appendix  B  to  Part  300 — National 
Priorities  List 


St 


Site  name 


City/County 


Notes(a) 


MD 


Fort  George  G.  Meade 


Odenton 


(a)  •  •  •  • 

P  =  Sites  with  partial  deletion(s). 
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BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 

[CC  Docket  No.  96-149,  FCC  99-242] 

Implementation  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934 

AGENCY:  Federal  CommuniCtitinns 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  declines  to 
reconsider  the  Commissions  \on- 
Accounting  Safeguards  Order.  It  also 
clarifies  several  points  concerning  the 
non-accounting  safeguards  requirements 
set  forth  in  section  272  of  the  Act, 
which  prescribes  the  manner  in  which 
the  Bell  Operating  Companies  may  enter 
certain  markets. 

DATES:  Effective  December  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Carey.  Deputy  Chief.  Policy 
and  Program  Planning  Division. 
Common  Carrier  Bureau,  (202)  418- 
1580  or  via  the  Internet  at 
mcarey@fcc.gov.  Further  information 
may  also  be  obtained  by  calling  the 
Common  Carrier  Bureau's  TTY  number; 
202/418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  September  8.  1999.  and 
released  October  1.  1999.  The  full  te.xt 
of  this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center.  445 
12th  Street,  SVV..  Room  CY-A25  7, 
Washington.  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web,  at  http://www  fcc.gov/ 
Bureaus/Common  Carrier/Orders/ 
fcc99242.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  1231  20th  St., 
NTW.,  Washington,  DC  20036. 

Synopsis  of  Third  Order  on 
Reconsideration 

1.  Introduction 

1.  On  December  24,  1996.  the 
Commission  adopted  the  Son- 
Accounting  Safeguards  Order.  62  FR 
2927,  (January  21.  1997).  in  its 
proceeding  implementing  the  non- 
accounting  safeguards  provisions  of  the 
Communications  Act  of  1934  {the  Act). 
as  amended  by  the  Telecommunications 
Act  of  1996  (the  1996  Act).  On  Februarv' 

2,  1997,  several  parties  (the  Association 


for  Local  Telecommunications  Services, 
AT&T,  BellSouth.  Cox  Communications, 
MCI,  TCG,  Time  Warner  Cable  and  US 
WEST)  filed  separate  petitions  to 
reconsider  various  aspects  of  the  Non- 
Accounting  Safeguards  Order.  For  the 
reasons  discussed,  we  deny  all  of  the 
petitions.  We  also,  on  our  own  motion, 
clarif}'  certain  language  in  the  Non- 
Accounting  Safeguards  Order  relating  to 
so-called  teaming  arrangements. 

II.  Background 

2.  Section  272  addresses  the 
safeguards  and  statutory  separate 
affiliate  requirements  necessary  for  the 
BOCs'  provision  of  manufacturing 
activities.  interLATA 
telecommunications  services  originating 
in  their  in-region  states,  and  interLATA 
information  services.  Consistent  with 
the  statutory  framework,  the 
Commission  held  in  the  jVon- 
Accountmg  Safeguards  Order  that 
section  2  72  allows  a  BOC  to  engage  in 
manufacturing  activities,  origination  of 
certairl  interLATA  telecommunications 
ser\-ices.  and  the  provision  of 
interLAT.^  informatKin  services,  as  long 
as  the  BOC  prcnides  these  activities 
through  a  separate  affiliate. 

3.  Parties  request  reconsideration  with 
respect  to  the  Commission's 
interpretation  in  the  Son-Accounting 
Safeguards  Order  of  various  provisions 
m  section  272.  We  deny  these  petitions, 
and  affirm  and  clarify  the  decisions  in 
the  underiving  Order  as  follows: 

(a)  We  affirm  the  prior  conclusion  that 
section  2  72(b)(l)'s  "operate 
independently    requirement  has  no 
plain  or  ordinarv*  meaning 

(b)  We  affirm  the  conclusion  that 
specific  reporting  requirements  to 
implement  section  272(eKl)  are 
unnecessary  at  this  time. 

(c)  We  find  unpersuasive  BellSouth's 
argument  that  a  broader  reading  of 
"marketing  "  and  "sale  of  services"  is 
consistent  with  the  language  and 
purpose  of  section  272.  and  affirm  the 
view  that  the  question  of  whether  a 
section  272  affiliate  is  operating 
independently  if  a  BOC  designs  and 
develops  its  affiliate's  services  should 
be  decided  on  a  case-by-case  basis. 

(d)  We  affirm  the  conclusion  that 
section  272(a)(2)(C)  does  not  e.xclude 
out-of-region  interLAT.'^  information 
services  from  the  separate  affiliate 
requirement. 

(e)  We  clarify  that  the  conclusions  in 
the  Son-Accountmg  Safeguards  Order 
are  binding  regardless  of  whether  they 
are  codified  in  the  Code  of  Federal 
Regulations  and  decline  to  codifv' 
further  those  conclusions. 

(f)  We  conclude  in  this  Third  Order 
on  Reconsideration  that  section  272  of 


the  Act  does  not  require  BOCs  to 
provide  video  programming  services 
through  a  separate  affiliate. 

(g)  We  clarify,  on  our  own  motion, 
that  the  Non-Accounting  Safeguards 
Order  was  not  intended  as  an 
affirmative  sanction  of  teaming 
arrangements  between  a  BOC  and  an 
unaffiliated  entity. 

(h)  We  find  that  Cox's  petition 
requesting  the  Commission  to  reconcile 
the  Non-Accounting  Safeguards  with 
certain  other  proceedings  is  moot. 

ni.  Third  Order  on  Reconsideration 

A.  Section  272(b)(l)'s  '•Operate 
Independently"  Requirement 

1 .  Inadequate  Separation  Of  Operations 

a.  Background. 

4.  Section  272(h)(1)  directs  that  the 
separate  affiliate  required  pursuant  to 
section  272(a)  "shall  operate 
independently  from  the  [BOC]."  In  the 
Non-Accounting  Safeguards  Order,  the 
Commission  concluded  that  the 
"operate  independently"  requirement  of 
section  272(b)(1)  imposes  certain 
requirements  beyond  the  structural 
separation  requirements  contained  in 
sections  272(b)(2H5),  including  the 
preclusion  of  joint  ownership  of 
transmission  and  switching  facilities  by 
a  BOC  and  its  section  272  affiliate,  as 
well  as  the  joint  ownership  of  the  land 
and  buildings  where  those  facilities  are 
located.  Additionally,  we  found  that  the 
"operate  independently  "  requirement 
precludes  a  section  272  affiliate  from 
performing  operating,  installation,  and 
maintenance  functions  associated  with 
the  BOCs  facilities,  and  also  prohibits 
the  BOC  from  performing  such 
functions  associated  with  the  facilities 
that  its  section  271  affiliate  owns,  or 
leases  from  a  third  party  provider.  The 
Order  declined,  however,  to  impose 
additional  restrictions  on  the  sharing  of 
services  or  on  the  joint  ownership  of 
other  property  between  the  BOC  and  its 
section  272  affiliate,  concluding  that 
additional  structural  separation 
requirements  were  unnecessary  "given 
the  nondiscrimination  safeguards,  the 
biennial  audit  requirement,  and  other 
public  disclosure  requirements  imposed 
by  section  272."  The  Order  also 
concluded  that  section  272(b)(3)'s 

'separate  employee"  requirement  does 
nut  prohibit  the  sharing  of  services 
(other  than  operating,  installation  and 
maintenance  services)  between  a  BOC 
and  its  section  272  affiliate. 

b.  Discussion. 

5.  AT&T  and  MCI  cpntend  that  the 
requirements  the  Commission  adopted 
pursuant  to  section  272(b)(1) 
inadequately  separate  the  functions  of 
the  BOC  from  those  of  its  section  272 
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affiliate.  In  contrast.  BellSouth  contends 
that  the  Commissions  interpretation  of 
the  "operate  independently" 
requirement  is  too  strmgent.  The 
arguments  put  forth  by  AT&T.  MCI  and 
BellSouth  here  are  largely  the  same  as 
those  raised,  considered,  and  rejected 
previously  in  this  docket.  Accordingly, 
we  deny  the  parties'  petitions  to 
reconsider  the  interpretation  of  section 
272(b)(l)'s  "operate  independently" 
requirement. 

6.  The  Relationship  between  Sections 
274lbl  and  272lbjll  I.  AT&T  asserts  that 
section  27irb)(l)-(9)  should  be  read  into 
the  "operate  independently" 
requirement  of  section  272fb)(l).  We 
affirm  the  conclusion  in  the  Non- 
Accounting  Safeguards  Order,  however, 
that  the  structural  differences  in  the  two 
sections  indicate  that  the  term  "operate 
independently"  in  section  272(b)(1) 
"should  not  be  interpreted  to  impose 
the  same  obligations "  as  the  enumerated 
requirements  in  sections  274(b)(l)-(9). 
Moreover,  construing  "operate 
independently"  in  section  272(b)(1)  to 
mean  the  same  thing  as  "operated 
independently"  in  section  274(b)  would 
render  sections  272(b)(2)-(5),  272(c), 
and  272(e)  redundant  because  the 
requirements  in  those  sections  and  the 
enumerated  requirements  in  sections 
274(b)(l)-(9)  overlap.  This  would 
violate  the  maxim  that  statutes  must  be 
construed,  where  possible,  so  that  no 
provision  is  rendered  inoperative  or 
superfluous.  Thus,  we  reject  this 
argument 

7.  Computer  II  and  the  Cellular 
Separation  Rules.  We  also  reject  AT&T's 
contention  that  the  Commission's 
interpretation  of  the  "operate 
independently"  requirement  is 
irreconcilable  with  the  prior 
interpretation  of  that  same  phrase  in  the 
Computer  II  and  cellular  structural 
separation  rules.  We  agree  with 
Ameritech  that  there  is  no  "precedent" 
in  the  Commission's  rules  that  defines 
the  term  'operate  independently"  as 
used  m  section  272(b).  Rather,  the  Non- 
Accounting  Safeguards  Order 
interpreted  "operate  independently"  to 
implement  a  new  statutorv  provision, 
relying  upon  its  accumulated  expertise 
and  predictive  judgment.  Moreover,  we 
note  that  the  Non-Accounting 
Safeguards  Order  determined  that  the 
requirements  of  Computer  II  would  not 
necessarily  increase  an  affiliate's 
operational  independence  For  instance, 
we  noted  that  prohibiting  an  affiliate 
from  constructing,  owning,  or  operating 
Its  own  local  exchange  facUities,  as  the 
requirements  of  Computer  II  would 
necessitate,  could  actually  increase  the 
affiliate's  reliance  on  the  BOC's 
facilities. 


8.  Shared  Administrative  Services. 
MCI's  contention  that  the  "operate 
independently"  requirement  of  section 
272fb)(l)  requires  fully  separate 
operations  was  considered  and  rejected 
in  the  Non-Accounting  Safeguards 
Order.  Consistent  with  the  letter  and 
purposes  of  section  272,  the  term 
"operate  independently  "  does  not 
require  total  structural  separation.  We 
affirm  that  the  economic  benefits  to 
consumers  from  allowing  a  BOC  and  its 
section  272  affiliate  to  derive  the 
economies  of  scale  and  scope  inherent 
in  the  integration  of  some  services 
outweigh  any  potential  for  harm  to 
competition  created  thereby.  We  reject 
as  well  MCI's  argument  that  the  explicit 
permission  for  joint  marketing  in 
section  272(g)  would  not  be  necessary 
had  Congress  not  contemplated  fully 
separate  operations.  Indeed,  contrary  to 
MCI's  assertions,  provisions  such  as  the 
arm's  length  requirement  in  section 
272(b)(5),  the  nondiscrimination 
requirement  in  section  272(c)(1),  the 
Commission's  accounting  principles 
implemented  in  accordance  with 
section  272(c)(2),  and  the  joint 
marketing  provision  in  section  272(g), 
suggest  that  Congress  envisioned  the 
type  of  sharing  that  MCI  claims  section 
272(b)(1)  prohibits. 

9.  We  are  also  unpersuaded  by  MCI's 
suggestion  that  allowing  a  BOC  to 
provide  administrative  services  to  its 
section  272  affiliate  undermines  the 
"separate  employees"  requirement  of 
section  272(b)(3).  The  Non-Accounting 
Safeguards  Orc/er  addressed  these 
contentions,  and  the  parties  provide  no 
new  reasons  for  us  to  reconsider  the 
interpretation  of  section  272(b)(3). 

10.  Joint  Provision  of  Operating, 
Installation,  and  Maintenance  Services. 
BellSbuth  argues  that  the  Commission 
improperly  determined  that  section 
272(b)(1)  prohibits  a  BOC  affiliate,  odtier 
than  the  section  272  affiliate,  from 
providing  installation  and  maintenance 
services  to  both  the  BOC  and  its  section 
272  affiliate.  The  Non-Accounting 
Safeguards  Order  addressed  and 
rejected  this  argument,  and  BellSouth 
has  not  offered  persuasive  reasons  to 
reverse  course.  The  Order  determined 
that  allowing  the  same  personnel  to 
perform  operating,  installation,  and 
maintenance  services  for  the  BOC  and 
the  section  272  affiliate  would  create  a 
loophole  around  the  separate  affiliate 
requirement.  Furthermore,  the 
Commission  determined  that  such 
sharing  also  would  heighten  the  risk  of 
improper  cost  allocation  with  regard  to 
time  spent  and  equipment  utilized. 
Recognizing  the  burdensome  regulatory 
involvement  that  would  be  necessary  to 
detect  and  deter  such  cost 


misallocation,  the  Commission 
concluded  that  an  outright  prohibition 
of  shared  operating,  installation  and 
maintenance  functions  is  necessar\-  in 
the  context  of  a  section  272  affiliate. 

2.  Provision  Of  Local  Exchange  Service 
By  Section  272  Affiliates 

a.  Background. 

11.  The  Non-Accounting  Safeguards 
Order  concluded  that  section  272  does 
not  prohibit  a  section  272  affiliate  from 
providing  local  exchange  service  in 
addition  to  interLATA  services, 
provided  that  the  section  272  affiliate 
does  not  qualify  as  an  incumbent  LEC 
subject  to  the  requirements  of  section 
251(c).  The  Order  also  concluded  that  if 
a  BOC  transfers  to  an  affiliated  entity 
ownership  of  any  network  elements  that 
must  be  provided  on  an  unbundled 
basis  pursuant  to  section  251(c)(3),  the 
entity  would  be  considered  an  "assign" 
of  the  BOC  under  section  3(4)  of  the  Act 
with  respect  to  those  network 
elements."  As  a  successor  or  assign,  the 
affiliate  would  then  be  subject  to  the 
requirements  of  section  272.  MCI  and 
TCG  petition  the  Commission  to 
reconsider  the  decision  to  allow  section 
272  affiliates  to  provide  local  service. 

b.  Discussion. 

12.  We  reaffirm  that  section  272  does 
not,  on  its  face,  prohibit  a  section  272 
affiliate  from  providing  both  local 
exchange  and  interLATA  services.  We 
reject  MCI's  and  TCG's  arguments  that 
allowing  a  section  272  affiliate  to 
provide  local  exchange  services  violates 
the  "operate  independently" 
requirement  and  the  separate  affiliate 
requirement.  We  agree  with  the  BOCs 
that  Congress'  intent  in  enacting  section 
272  was  not  to  prevent  a  section  272 
affiliate  from  providing  both  local 
exchange  and  long  distance  services. 
Rather,  as  concluded  in  the  Non- 
Accounting  Safeguards  Order,  the 
purpose  of  the  "operate  independently" 
requirement  is  to  prevent  BOCs  from 
abusing  bottleneck  control  of  local 
exchange  facilities.  The  BOCs'  control 
over  local  exchange  facilities  does  not 
extend  to  their  section  272  affiliates. 

13.  In  addition  to  finding  that  there  is 
no  statutory  bar  to  allowing  a  section 
272  affiliate  to  provide  local  service,  we 
agree  with  the  BOCs  that  allowing  a 
section  272  affiliate  to  provide  local 
services  does  not  pose  a  competitive 
risk  or  violate  sound  public  policy  TCG 
offers  no  new  support  for  its  argument, 
which  we  reject  once  again,  that  the 
risks  of  anticompetitive  behavior  are 
greater  when  a  BOC  provides  UNEs 
rather  than  resold  services  to  its  section 
272  affiliate.  We  reiterate  that  the 
existing  safeguards  in  sections  251.  252, 
and  272,  as  well  as  antitrust  laws. 


serv'ices  ol 


possible  state  regulations,  and  the 
Commission's  existing  cost  allocation 
and  affiliate  transaction  rules  provide 
protection  against  improper  cost 
allocation  and  discrimination.  Finally, 
we  disagree  with  TCG  and  reaffirm  that 
the  increased  flexibility  from  being  able 
to  offer  "one-stop  shopping"  for  both 
local  and  interLATA  services  would 
allow  section  272  affiliates  to  create 
packages  of  services  theytvould  not  be 
able  to  offer  if  confined  to  the  rates  and 
services  of  the  BOCs. 

3.  BOC  Transfer  Of  Official  Service 
Networks 

a.  Background. 

14.  The  Son-Accounting  Safeguards 
Order  determined  that  a  BOC  that  seeks 
to  transfer  ownership  of  its  Official 
Services  Network  to  its  section  272 
affiliate  in  order  to  provide  interLATA 
services  must  ensure  that  the  transfer 
takes  place  in  a  nondiscriminatory 
manner,  in  accordance  with  section 
272(c)(1),  and  must  adhere  to  the 
affiliate  transaction  rules.  MCI  petitions 
the  Commission  to  prohibit  a  BOC  from 
transferring  or  making  available  its 
Official  Services  Networks  to  its  section 
272  affiliate  under  any  conditions 
Alternatively,  should  the  Commission 
permit  the  transfer  of  Official  Services 
Networks.  ACTS  urges  the  Commission 
to  indicate  that  competitive  Lees  mav 
bid  on  any  BOC  ownership  transfers  of 
those  networks. 

b.  Discussion. 

15.  We  reaffirm  that  a  BOC  may 
transfer  its  Official  Services  Network  to 
its  section  2  72  affiliate,  provided  that 
the  transfer  takes  place  in  a 
nondiscriminatory  manner,  consistent 
with  section  272(c)(1).  and  complies 
with  the  affiliate  transaction  rules.  The 
parties  dispute  the  scope  of  the 
restrictions  that  the  MA|  placed  on  the 
use  of  Official  Services  Networks,  but 
we  need  not  resolve  this  dispute 
because  we  have  found  that  a  BOC  mav. 
under  the  Act.  transfer  its  Official 
Services  Network  to  its  section  272 
affiliate.  Sim.ilarly.  to  implement  the 
Act.  we  need  not  determine  whether 
BOCs  have  overbuilt  their  Official 
Services  Networks,  as  .MCI  contends. 
Rather,  pursuant  to  the  language  of 
section  272(c)  and  272(b)(5].  we  must 
only  ensure  that  the  terms  of  the  transfer 
of  Official  Ser\ices  Networks  are  fair 
and  consistent  with  our  accounting 
rules. 

16.  We  reaffirm  the  conclusion  in  the 
.\'on-Accounting  Safeguards  Order  that 
the  nondiscrimination  obligations 
established  pursuant  to  section  272. 
other  provisions  of  the  Act.  and  state 
statutes  and  regulations  provide 
sufficient  protection  in  the  event  of  a 


transfer  of  Official  Services  Network 
facilities.  We  are  unpersuaded  by  MCI's 
argument  that  such  a  transfer  cannot 
take  place  at  arm's  length  in  accordance 
with  section  272(b)(5).  Transactions 
between  a  BOC  and  its  section  272 
affiliate  involving  the  BOCs  Official 
Services  Network  would  have  to  comply 
with  our  affiliate  transactions  rules, 
which  generally  satisfy  the  arm's  length 
requirement  of  section  272. 
Furthermore,  our  public  disclosure 
requirements  help  ensure  the  arm's 
length  nature  of  the  transaction  by 
subjecting  a  BOCs  transfer  of  its  Official 
Serv ices  Network  to  intense  scrutiny  by 
both  policymakers  and  the  public. 

17.  We  also  reject  MCI's  unsupported 
assertion  that  the  BOCs'  transfer  of 
Official  Services  Networks  would 
inherently  discriminate  in  favor  of  their 
section  272  affiliates.  The  Commission 
has  explained  that  the  BOC  must  ensure 
that  unaffiliated  entities  are  given  an 
equal  opportunity,  along  witL  the 
section  272  affiliate,  to  obtain 
ownership  of  this  network  in  the  event 
it  decides  to  transfer.  We  clarih".  as 
requested  by  ACTS,  that  one  way  in 
which  a  BOC  may  provide  such  an 
equal  opportunity  to  obtain  ownership 
is  to  allow  competing  Lees  to  bid  for 
ownership  of  its  Official  Services 
Network. 

B.  Reporting  Requirements 

1.  Background 

18.  The  Non-Accounting  Safeguards 
Order  concluded  that,  with  the 
exception  of  section  272(e)(1).  none  of 
the  reporting  requirements  of  Computer 
III /OS' A  were  needed  at  that  time  to 
facilitate  the  detection  and  adjudication 
of  violations  of  the  separate  affiliate  and 
nondiscrimination  requirements  of 
section  272.  The  Order  noted,  however, 
that  the  Commission  would  revisit  the 
needior  reporting  requirements  should 
future  developments  warrant.  MCI  and 
TR,^  petition  the  Commission  to 
reconsider  its  decision  not  to  impose 
reporting  requirements  pursuant  to 
section  272(c)(1).  arguing  that  these 
requirements  are  unenforceable  absent 
information  about  the  quality  of  services 
that  the  BOCs  provide  to  their  section 
272  affiliates. 

2.  Discussion 

19  We  deny  the  request  bv  MCI  and 
TRA  to  impose  reporting  requirements 
at  this  time.  Our  decision  not  to  adopt 
specific  reporting  requirements  was 
reinforced  bv  the  Commission's 
subsequent  adoption  of  a  Notice  of 
Proposed  Rulemaking  setting  forth  a  set 
of  model  performance  measurements 
and  reporting  requirements  for 


Operation  Support  Systems  (OSS), 
interconnection  and  access  to  operator 
services  and  directory  assistance.  See 
Performance  Measurements  Notice  of 
Proposed  Rulemaking,  63  FR  27012 
(May  15.  1998).  We  determined  to 
establish  model  rules,  rather  than 
legally  binding  rules,  in  order  to  allow 
states  that  have  begun  performance 
measurement  and  reporting  requirement 
proceedings  to  incorporate  the  model 
rules  as  they  deem  beneficial,  and  as  an 
aid  to  those  states  that  have  not  yet 
begun  such  proceedings. 

20.  The  model  perfonnance 
measurements  and  reporting 
requirements  are  designed  to  help 
ensure  that  BOCs  meet  their 
nondiscrimination  obligations  when 
providing  competing  carriers  access  to 
critical  support  functions.  Moreover,  the 
model  performance  measurements 
include  certain  of  the  measurements 
that  MCI  seeks  in  its  reconsideration 
petition.  Finally,  states,  the  Department 
of  Justice,  and  the  BOCs  themselves 
have  proposed  performance 
measurements.  The  specific 
measurements  that  BOCs  are  proposing, 
or  in  some  cases  have  begun  to 
implement,  are  in  many  respects  similar 
to  those  proposed  in  the  Performance 
Measurements  Notice.  For  the  foregoing 
reasons,  we  deny  the  MCI  and  TRA 
requests  for  reconsideration. 

C.  The  Joint  Marketing  Restrictions  Of 
Sections  271(e)(1)  And  272(g)(3) 

1.  Section  271(e)(1)— Joint  Marketing  Of 
Local  And  Long  Distance  Services  By 
Certain  Interexchange  Carriers 

21.  We  deny  US  WEST'S  request  that  the 
Commission  clarifj'  on  reconsideration 
its  interpretation  of  section  271(e)(1). 
This  section  provides  that,  for  a  period 
no  longer  than  36  months  after 
implementation  of  the 
Telecommunications  Act.  certain 
interexchange  carriers  may  not  market 
interLATA  services  jointly  with  BOC 
local  services  purchased  for  resale. 
Because  the  36-month  period  specified 
in  this  provision  expired  on  Februarv  8. 
1999,  this  provision  is  no  longer  in 
effect  and  US  WEST'S  petition  for 
reconsideration  on  this  issue  is  moot. 

2.  Section  272(g){3}— "Marketing"  And 
"Sale  Of  Service" 

a.  Background. 

22.  Section  272(g)(3)  of  the  Act  states 
that  "[t]he  joint  marketing  and  sale  of 
services  permitted  under  this  section 
[272(g)l  shall  not  be  considered  to 
violate  the  nondiscrimination 
provisions  of  section  272(c).  The  Non- 
Accounting  Safeguards  Order  declined 
to  develop  an  exhaustive  list  of  specific 
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BOC  activities  covered  by  section 
272(g).  The  Order  did  state,  however, 
that  activities  such  as  customer 
inquiries,  sales  functions,  and  ordering 
aro  permitted  under  section  272(g)(3), 
because  they  involve  only  the  marketing 
and  sales  of  a  section  272  affiliate's 
services.  BellSouth  contends  that  the 
Commission  construed  the  terms 
"marketing"  and  "sale  of  services"  too 
narrovvlv  and  urges  the  Commission  to 
include  planning,  design,  and 
development  within  the  meaning  of 
those  terms. 

b.  Discussion. 

23.  We  affirm  that  the  reading  of  the 
section  272(g)(3)  exemption  from  the 
nondiscrimination  requirements  of 
section  272(c)  for  "joint  marketing  and 
sale  of  services"  is  ce)nsistent  with  the 
language  and  purpose  of  section  272. 
We  further  conclude  that  the  broad 
interpretation  of  the  "joint  marketing 
and  sale  of  services"  exception 
BellSouth  advocates  would  create  a 
loophole  that  would  allow  potential 
BOC  discrimination  in  countless 
activities.  We  disagree  with  BellSouth 
that  the  reading  that  we  adopt  imposes 
an  unqualified  obligation  on  the  BOCs 
to  develop  and  design  their  competitors' 
interLATA  services.  As  noted  in, the 
Son-Accounting  Safeguards  Order,  a 
BOC  must  develop  these  services  on  a 
nondiscriminatory  basis  for  or  with 
other  entities  only  if  the  BOC  develops 
such  services  for  or  with  its  section  272 
affiliate  Finally,  as  to  MCI's  contention 
that  a  BOC.  that  designs  and  develops  its 
affiliate's  services  will  not  be  operating 
independently,  as  required  by  section 
272(b)(1).  we  affirm  the  view  in  the 
\'nn-Accounting  Safeguards  Order  that 
such  determinations  should  be  made  on 
a  case-by-case  basis. 

D.  InterL-\TA  Information  Services 

1.  Out-of-Region  InterLATA  Information 
Services.  Out-of-Region  InterLATA 
Information  Services 

a.  Background. 

24  The  Non-Accounting  Safeguards 
Orcfer  concluded  that  section  272(a)(2) 
of  the  Act  requires  the  BOCs  to  provide 
out-of-region  interLATA  information 
services  through  a  section  272  separate 
affiliate.  Section  272(a)(2)(B)(ii)  requires 
a  separate  affiliate  for  the  "origination  of 
telecommunication  services,"  other  than 
"out-of-region  services  described  in 
section  27l(l))(2)."  The  Order  concluded 
that  the  section  272(a)(2)(B)(ii) 
exception  extends  only  to  out-of-region 
interL.\TA  services  that  are 
telecommunications  services  and  does 
not  extend  to  out-of-region  interLATA 
information  services.  The  Order  also 
found  that  section  272(a)(2)(C)  requires 


a  separate  affiliate  for  "interLATA 
information  services,"  and  exempts 
electronic  publishing  and  alarm 
monitoring  services  from  that 
requirement.  The  Order  concluded  that 
the  explicit  exclusion  of  out-of-region 
interLATA  telecommunications  services 
in  one  subsection  of  the  statute,  and  the 
lack  of  such  an  express  exclusion  of  out- 
of-region  interLATA  information 
services  in  another  subsection  of  the 
same  provision,  suggests  that  Congress 
did  not  intend  to  exclude  out-of-region 
interLATA  information  services  from 
the  separate  affiliate  requirement. 
BellSouth  and  US  WEST  petition  us  to 
allow  BOCs  to  provide  out-of-region 
information  services  on  an  integrated 
basis, 
b.  Discussion. 

25.  We  affirm  the  determination  that 
the  statute  does  not  exclude  out-of- 
region  interLATA  information  services 
from  the  separate  affiliate  requirement. 
Accordingly,  we  reject  US  WEST'S 
contention  that  the  exception  to  the 
separate  affiliate  requirement  in  section 
272{a)(2)(B){ii)  for  "out-of-region 
services"  applies  to  both  interLATA 
telecommunications  services  and 
interLATA  information  services,  in  the 
same  way  that  the  reference  to 
"incidental  interLATA  services"  in 
section  272(a){2){B)(i)  applies  to  both 
telecommunications  services  and 
information  services.  We  note, 
moreover,  in  response  to  US  WEST'S 
assertion,  the  conclusion  in  the  Non- 
Accounting  Safeguards  Order  that  the 
incidental  interLATA  services  e.xception 
contained  in  section  272(a)(2)(B)(i) 
"applies,  by  its  terras,  to  the  origination 
of  incidental  interLATA  services  that 
are  telecommunications  services." 
Although  services  such  as  video  and 
audio  programming  services,  which  do 
not  appear  to  be  solely 
teleconmiunications  services,  are  listed 
within  the  exception,  the  Order  stated 
that  the  limitation  in  section  271(h) 
"specifies  that  these  incidental 
interLATA  services  'are  limited  to  those 
interLATA  transmissions  incidental  to 
the  provision'  "  of  those  services. 
Therefore,  US  WEST'S  argument  that  the 
incidental  interLATA  exception 
encompasses  both  telecommunications 
and  information  services  is  not 
persuasive. 

26.  Instead,  we  agree  with  MCI  and 
TRA  that  the  only  exceptions  to  the 
separate  affiliate  requirement  for 
interLATA  informatiim  services  are  the 
two  specifically  identified  in  section 
272(a)(2)(C),  i.e.,  electronic  publishing 
and  alarm  monitoring.  Thus,  we 
likewise  reject  BellSouth's  argument 
that  interLATA  information  services 
must  fall  within  the  scope  of  exempted 


out-of  region  "interLATA  services" 
because,  by  definition,  interLATA 
information  services  are  provided  via 
tele(:(jmmunications  that  cross  LATA 
boundaries.  We  instead  agree  with  MCI 
that  if  Congress  had  intended  to  exclude 
out-of-region  interLATA  information 
services  from  the  separate  affiliate 
requirement,  it  would  have  done  so 
explicitly.  We  further  reject  US  WEST's 
and  BellSouth"^  contention  that  it  is 
incongruous  as  a  policy  matter  to 
exclude  out-of-region  interLATA 
telecommunications  services  from  the 
separate  affiliate  requirement,  but  to 
require  a  separate  affiliate  for  out-of- 
region  interLATA  information  services. 
This  policy  argument  is  foreclosed  given 
that  the  statute  requires  that  BOC  out- 
of-region  interLATA  information 
services  be  offered  through  a  separate 
section  272  affiliate.  We.  therefore,  deny 
US  WEST'S  and  BellSouth's  petitions 
for  reconsideration  on  these  grounds. 

2.  Codification  Of  Non-Accounting 
Safeguards  Order  Requirements 

a.  Background. 

27.  Several  new  rules,  enumerated  in 
Appendix  B  of  the  Non-Accounting 
Safeguards  Order,  were  promulgated 
upon  adoption  of  that  order.  The  Order 
also  imposed  numerous  other 
requirements  that  were  not  codified  in 
our  rules.  ACTS  submits  that  we  should 
codif\'  the  conclusion  in  the  Non- 
Accounting  Safeguards  Order  that 

"BOCs  may  not  provide  interLATA 
information  services,  except  for 
information  services  covered  by  section 
271(g)(4).  in  any  of  their  in-region  states 
prior  to  obtaining  section  271 
authorization."  ACTS  claims  that 
codif\-ing  this  requirement  would 
reduce  the  potential  for  non-compliance 
and  litigation  by  the  BOCs. 

b.  Discussion. 

28.  We  note  that  the  requirement 
addressed  by  ACTS  in  its  petition  has 
been  modified  by  subsequent 
Commission  action.  In  the  First  Order 
on  Reconsideration  62  FR  02927 
(January  21,  1997)  in  this  proceeding, 
we  clarified  that,  prior  to  obtaining 
section  271  authorization,  BOCs  may 
provide  any  interLATA  information 
service  designated  as  an  incidental 
interLATA  service  under  section  271(g). 
not  just  those  enumerated  in  sub-section 
271(g)(4),  as  suggested  in  the  Non- 
Accounting  Safeguards  Order.  Like 
other  conclusions  in  the  Non- 
Accounting  Safeguards  Order  and  in  the 
First  Order  on  Reconsideration,  this 
requirement  is  binding  regardless  of 
whether  it  is  codified  in  the  CFR.  We 
decline  to  single  out  this  particular 
requirement  for  codification  because,  as 
ACTS  recognizes,  "there  can  be  no 


programmi, 
an  "inform; 
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)e  no 


possible  confusion  about  this 
requirement."  We  therefore  deny  the 
ACTS  petition  for  reconsideration  on 
this  issue. 

E.  Other  Issues 

1.  Applicability  Of  Section  272  To 
Video  Programming  Services 

a.  Background. 

29.  The  Non-Accounting  Safeguards 
Order  concluded  that,  '"pursuant  to 
section  272(a){2)(B)(i).  BOCs  are  not 
required  to  provide  the  interLATA 
telecommunications  transmission 
incidental  to  the  provision  of 
programming  ser\'ices  listed  in  sections 
271(g)(1)(A).  (B),  and  (C)  through  a 
section  272  affiliate,"  We  found  this 
conclusion  to  be  consistent  with  the 
determination  in  the  OVS  Second 
Report  and  Order.  61  FR  28698  (June  5. 
1996).  Time  Warner  asks  us  to  clarif\'  on 
reconsideration  that  section  272 
requires  a  BOC  to  establish  a  separate 
affiliate  to  provide  video  programming 
services  to  end  users,  while  it  exempts 
the  underlying  transmission  ser\'ice  or 
the  OVS  platform,  which  may  be 
provided  bv  a  BOCs  local  telephone 
company.  Several  BOCs  maintain,  other 
hand,  that  video  programming  services 
are  not  information  services  and 
therefore  are  not  subject  to  section 
272(a)(2)(C). 

b.  Discussion. 

30.  We  agree  with  the  BOCs  that 
section  272  of  the  Act  does  not  require 
BOCs  to  provide  video  programming 
ser\'ices  through  a  separate  affiliate.  We 
conclude  that  mterLiATA  transmissions 
incidental  to  the  provision  by  a  BOC  or 
its  affiliate  of  video,  audio,  and  other 
programming  services  are  considered 
"incidental"  interLATA  services  under 
the  Act.  Section  272(a)(2)(B)(i)  exempts 
such  incidental  interLATA  services 
from  the  section  272  separate  affiliate 
requirement.  Moreo\'er,  as  Ameritech 
and  SBC  recognize,  it  defies  logic  to 
suggest  that  transmission  component 
that  itself  is  expresslv  exempt  from  the 
separate  affiliate  requirements  would 
render  the  video  programming 
component  (which  is  neither  intraLAT.A 
nor  interLATA)  subject  to  these  same 
requirements.  There  is  no  indication 
that  Congress  intended  section  271(h)  to 
cancel  out  the  exemption  for  audio, 
video  and  other  programming  services 
in  this  manner. 

31.  In  reachmg  this  conclusion,  we 
need  not  determine  whether 
programming  services  are.  in  some 
instances,  "information  sen'ices,"  as 
defined  by  section  3(20)  of  the 
Communications  Act.  Even  if  a  video 
programming  service  were  found  to  be 
an  "information  ser\'ice."  it  would  not 


be  considered  "interLATA"  (and,  thus, 
subject  to  the  separate  affiliate 
requirement  of  section  272(a)(2)(C)}  if  it 
is  bundled  with  an  incidental 
interLATA  transmission  component  that 
is  exempt  from  section  272(a)(2)(C),  for 
the  reasons  set  forth.  Furthermore,  there 
is  no  question  that  a  BOC  would  be 
permitted  to  offer  a  video  programming 
ser\4ce  directly  to  the  public  that  is  not 
bundled  with  an  interLATA 
transmission  component.  Finally,  we 
reject  Time  Warner's  contention  that 
BOCs  may  provide  the  video 
programming  component  of  an  open 
video  service  only  through  a  section  272 
separate  affiliate.  As  we  have  explained 
previously,  "Congress  expressly 
directed  that  Title  II  requirements  not  be 
applied  to  the  'establishment  and 
operation  of  an  open  video  system.'  " 

2.  Teaming  Arrangements 

32.  Section  271(g)(2)  states  that  a  BOC 
"may  not  market  or  sell  interLATA 
service  provided  by  an  affiliate  required 
by  this  section  within  any  of  its  in- 
region  States  until  such  company  is 
authorized  to  provide  interLATA 
services  in  such  State  under  section 
271(d)."  The  Commission  concluded 
that  "section  272(g)  is  silent  with 
respect  to  the  question  of  whether  a 
BOC  may  align  [or  'team']  itself  with  an 
unaffiliated  entity  to  provide  interLATA 
ser\ices  prior  until  the  BOC  receives 
section  271  authorization  *    *   *  to  the 
extent  that  BOCs  align  themselves  with 
non-affiliates,  they  must  do  so  on  a 
nondiscriminatui}  basis." 

33.  We  clarify,  on  our  own  motion, 
that  the  language  concerning  so-called 
teaming  arrangements  contained  in  the 
Son-Accounting  Safeguards  Order  was 
not  intended  as  an  affirmative  sanction 
of  all  teaming  arrangements  between  a 
BOC  and  an  unaffiliated  entity  In 
particular,  that  language  did  not  address 
the  issue  of  whether,  by  entering  into  a 
business  arrangement  that  involves  the 
marketing  of  an  unaffiliated  entity's 
long  distance  ser\ices.  a  BOC  may  be 
providing  interLATA  service  in 
violation  of  section  271(a).  That 
question  was  addressed  in  the  Qwest 
Order,  where  the  Commission 
concluded  that,  although  certain 
marketing  arrangements  are  permissible 
under  the  Act.  business  arrangements 
between  a  BOC  and  an  unaffiliated  long 
distance  carrier  may.  nevertheless, 
violate  section  271(a)  if  the  BOCs 
involvement  in  the  long  distance  market 
enables  it  to  obtain  competitive 
advantages,  thereby  reducing  its 
incentive  to  cooperate  in  opening  its 
local  market  to  competition.  See  In  the 
Matter  of  A  T8-T  Corporation  et  al..  File 


Nos.  E-98-^1.  -42  and  -43, 
Memorandum  Opinion  and  Order. 

3.  Effect  On  Other  Commission 
Proceedings 

34.  Cox  petitions  us  to  reconcile  the 
Non-Accounting  Safeguards  Order, 
which  found  that  existing  safeguards  for 
BOC  provision  of  incidental  interLATA 
services  are  sufficient  to  protect 
telephone  exchange  ratepayers  and 
competition  in  telecommunications 
markets,  with  the  CMRS  Safeguards 
Notice  and  the  Video  Cost  Allocation 
Notice,  which  seek  comment  on  what 
additional  safeguards,  if  any,  are 
necessary  to  protect  ratepayers  and 
competition.  Since  Cox  filed  its  petition, 
we  released  the  CMRS  Safeguards 
Order.  62  FR  63864  (December  3,  1997), 
We  concluded  in  that  order  that  all 
incumbent  LECs  (except  rural  telephone 
companies)  must  provide  in-region 
broadband  CMRS.  including  cellular 
services,  through  a  CMRS  affiliate, 
subject  to  the  accounting  and  affiliate 
transactions  rules  in  parts  32  and  64  of 
our  rules.  Cox's  concerns  with  regard  to 
the  CMRS  Safeguards  proceeding, 
therefore,  are  now  moot.  Furthermore, 
any  concerns  that  Cox  has  with  regard 
to  the  Video  Cost  Allocation  proceeding 
are  more  properly  addressed  in  that 
proceeding. 

rV.  Regulatory  Flexibii;t>-  Act 

35.  In  the  N on- Accounting  Safeguards 
Order,  the  Commission  concluded  and 
certified  that  the  rules  adopted  in  that 
Order  would  not,  under  the  Regulatory 
Flexibility  Act  of  1980.  as  amended 
(RFA),  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  rules  then  adopted 
pertained  only  to  BOCs,  which,  because 
of  their  size,  do  not  qualify  as  small 
entities.  We  received  no  petitions  for 
reconsideration  of  that  Final  Regulatory 
Flexibility  Certification.  In  this  present 
Third  Order  on  Reconsideration,  the 
Commission  promulgates  no  additional 
final  rules,  and  our  action  does  not 
affect  that  previous  final  certification. 

V.  Ordering  Clauses 

36.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1-4,  201-205,  214. 
251.  252,  271,  272,  and  303{r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205, 
214,  251.  252,  271.  272.  303(r),  the 
Third  Order  on  Reconsideration  in  CC 
Docket  No.  96-149  is  adopted. 

37.  It  is  further  ordered  that  the 
Petitions  for  Reconsideration  filed  by 
AT&T,  MCI,  TCG,  Cox,  ACTS,  US  \VEST 
and  Time  Warner  are  denied,  as 
described  herein. 
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BILLING  CODE  6712-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN1018-AF24 

Migratory  Bird  Hunting:  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule:  correction. 

summary:  The  r  S  Fish  and  Wildlife 
Service  thereinafter  Service  or  we) 
published  a  document  in  the  September 
28.  1999.  Federal  Register  prescribing 
the  hunting  seasmi^.  hours,  areas,  and 
daily  hag  and  possession  limits  for 
general  vvaterfcnvl  seasons  and  those 
early  seasons  for  which  States 
previouslv  deferred  selection.  This 
document  ciorrects  errors  in  season  dates 
and  other  pertinent  information  for  the 
States  of  California.  Kansas.  Mississippi, 
\'ew  Mexico,  and  Washington. 
DATES:  This  ruh-  is  effective  on  October 
1. 1999 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
.Andrew,  (^hief,  Ofhce  of  Migratory  Bird 
Management.  I'.S.  Fish  and  Wildlife 
Service.  Department  of  the  Interior, 
(703)  ,1.S8-1714 

SUPPLEMENTARY  INFORMATION:  In  the 
September  28,  1999.  Federal  Register 


(64  PR  52398).  we  published  a  final  rule 
prescribing  hunting  seasons,  hours. 
areas,  and  daily  bag  and  possession 
limits  for  general  waterfowl  seasons, 
certain  other  migratory  bird  seasons. 
and  those  early  seasons  for  which  States 
previously  deferred  selection.  The  rule 
contained  errors  in  the  entries  for 
California,  Kansas,  Mississippi.  New 
Mexico,  and  Washington,  which  are 
discussed  briefly  below  and  corrected 
by  this  notice. 

We  received  public  comment  on  the 
proposed  rules  for  the  seasons  and 
limits  contemplated  herein.  We 
addressed  these  comments  in  the 
August  27,  1999,  (64  FR  47072)  and 
September  27.  1999.  (64  FR  52124) 
Federal  Register.  The  corrections  are 
typographical  in  natiue  and  involve  no 
change  in  substance  in  the  contents  of 
the  prior  proposed  and  final  rules. 

§20,104    [Corrected] 

1.  On  page  52400  under  the  heading 
Pacific  Flyway,  "New  Mexico"  is 
corrected  to  read  "New  Mexico  (16)." 

§20  105     [Corrected] 

1.  On  page  52408  under  the  heading 
Mississippi,  subheading  Geese,  the 
subheading  "White-fronted  and  Brant' 

is  corrected  to  read  "White-fronted":  the 
subheading  "Brant"  is  inserted  above 
the  subheading  Light  Geese:  and  season 
dates  of  "Nov.  23-Jan.  31"  are  inserted 
for  Brant. 

2.  On  page  52412,  footnote  (4)  is 
corrected  to  read,  "In  Kansas, 
exceptions  to  the  dark  goose  season  are 
as  follows:  Season  dates  in  the  Marais 
des  Cygnes  Valley  (Unit  1).  and  the 
Southeast  (Unit  2)  Dark  Goose 
Management  Units  are  December  18. 
1999  through  February  6.  2000.  Season 


dates  in  the  Flint  Hills  (Unit  3]  Dark 
Goose  Management  Unit  are  December 
4,  1999  through  Februarv  6.  2000. 
Shooting  hours  in  the  Marais  des 
Cygnes  Valley  Unit  shall  be  one-half 
hour  before  sunrise  to  1:00  p.m. 
Shooting  hours  in  all  other  Units  shall 
be  one-half  hour  before  sunrise  to 
sunset." 

3.  On  page  52414  under  the  heading 
Washington,  subheading  Geese, 
subheading  Western  Management  Area 
1.  subheading  Light  Geese,  the  season 
dates  of  "Oct.  9-Jan  16"  are  corrected  to 
read  "Oct.  9-Ian.  2." 

§20.109    [Corrected] 

1.  On  page  52419  the  heading 

"Mississippi"  is  inserted  above  the 
heading  Missouri:  under  the  heading 
Mississippi,  the  subheadings  "Mourning 
doves"  and  "Ducks,  mergansers,  and 
coots"  are  inserted:  and  season  dates  of 
"Nov.  29-Dec.  17  &  Jan.  9-Feb.  5"  are 
inserted  for  Mourning  doves  and  "Jan. 
.31-Mar.  10"  are  inserted  for  Ducks, 
mergansers,  and  coots. 

2.  On  page  52421  under  the  heading 
California,  subheading  White-fronted 
Geese,  subheading  Northeastern  Zone, 
the  season  dates  of  "Ian.  1 7-Ian.  22"  are 
corrected  to  read  "Nov.  22-Jan.  22." 

3.  On  page  52421  under  the  heading 
California,  subheading  Light  Geese, 
subheading  Northeastern  Zone,  the 
season  dates  of  "Jan.  17-Ian.  23"  are 
corrected  to  read  "(an.  17-fan.  22  " 

Dated:  October  28.  1999. 
Donald  J.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[PR  Dor.  99-29570  Filed  11-10-99;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  64.  No.  218 

Friday,  November  12,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puDlic  of  the  proposea 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  fmai 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-235-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1444SO,  SA1509SO, 
SA1543SO,  or  SA1896SO 

agency:  Federal  Aviation 

Administration.  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration.  This 
proposal  would  require,  among  other 
actions,  installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
9g  cargo  barrier.  This  proposal  is 
prompted  by  the  FAA's  determination 
that  the  main  deck  cargo  door  hinge  is 
not  fail-safe:  that  certain  main  deck 
cargo  door  control  systems  do  not 
provide  an  adequate  level  of  safety;  and 
that  the  main  deck  cargo  barrier  is  not 
struct\irally  adequate  during  an 
emergency  landing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  main  deck  cargo  door  hinge  or 
failure  of  the  cargo  door  system,  which 
could  result  in  the  loss  or  opening  of  the 
cargo  door  while  the  airplane  is  in 
flight,  rapid  decompression,  and 
stnactural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo 
barrier  during  an  emergency  landing. 
which  could  injure  occupants. 
DATES:  Comments  must  be  received  bv 
December  27.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA).  Transport 
.\irplane  Directorate,  ANM-114, 
.Attention:  Rules  Docket  No.  97-NM- 
2;k5-AD.  1601  Lind  Avenue,  SW., 
Kenton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  by  appointment  only  between 
the  hours  of  9  a.m.  and  3  p.m.,  Monday 
through  Fruiav.  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Sconyers,  .Associate  Manager.  Airframe 
and  Propulsion  Branc;h.  ACE-117A. 
F.AA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard,  Suite  450.  Atlanta.  Georgia 
30349:  telephone  (770)  703-6076;  fax 
(770) 703-6097 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule. 

The  proposals  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.\.-\  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-235-.\D."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .Airplane  Directorate, 


ANM-114,  Attention:  Rules  Docket  No, 
97-NM-235-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Supplemental  Type  Certificate  (STC) 
SA1509SO  specifies  a  design  for  a  cargo 
door,  associated  cargo  door  cutout,  and 
door  systems.  STC  SA1543SO  specifies 
a  design  for  a  Class  "E"  cargo  interior 
with  a  cargo  restraint  barrier  net.  STC's 
SA1444SO  and  SA1896SO  specify  a 
design  for  both  of  these  subject  areas. 
(All  of  these  STC's  are  held  by  Pemco.) 
As  discussed  in  notice  of  proposed 
rulemaking  (NPRM),  Rules  Docket  No, 
97-NM-81-AD  (the  final  rule,  AD  98- 
26-21,  amendment  39-10964.  was 
published  in  the  Federal  Register  on 
January  12,  1999  (64  FR  2061)),  which 
is  applicable  to  certain  Boeing  Model 
727  series  airplanes  that  have  been 
converted  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration,  the 
FA.A  has  conducted  a  design  review  of 
Boeing  Model  727  series  airplanes 
modified  in  accordance  with  STC's 
SA1590SO  and  SA1543SO  and  has 
identified  several  potential  unsafe 
conditions.  [Results  of  this  design 
review  are  contained  in  "FAA  Freighter 
Conversion  STC  Review,  Report 
Number  1,  dated  September  23-26. 
1996,"  (hereinafter  referred  to  as  "the 
Design  Review  Report"),  which  is 
included  in  the  Rules  Docket  for  this 
NPRM.j  This  NPRM  proposes  corrective 
action  for  three  of  those  potential  unsafe 
conditions  that  relate  to  the  following 
three  areas:  main  deck  cargo  door  hinge, 
main  deck  cargo  door  systems,  and  main 
deck  cargo  barrier. 

Main  Deck  Cargo  Door  Hinge 

In  order  to  avoid  catastrophic 
structural  failure,  it  has  been  a  typical 
industry  approach  to  design  outward 
opening  cargo  doors  and  their  attaching 
structure  to  be  fail-safe  (i.e..  designed  so 
that  if  a  single  structural  element  fails, 
other  structural  elements  are  able  to 
earn.'  resulting  loads).  Another  potential 
design  approach  is  safe-life,  where  the 
critical  structure  is  shown  by  analyses 
and/or  tests  to  be  capable  of 
withstanding  the  repeated  loads  of 
variable  magnitude  expected  in  service 
for  a  specific  service  life.  Safe-life  is 
usually  not  used  on  critical  structure 
because  it  is  difficult  to  account  for 
manufacturing  or  in-service  accidental 
damage.  For  this  reason,  plus  the  fact 
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that  none  of  the  STC  holders  have 
provided  data  in  support  of  this 
approach,  the  safe-life  approach  will  not 
be  discussed  further  regarding  the 
design  and  construction  of  the  main 
deck  cargo  door  hinge. 

Structural  elements  such  as  the  main 
deck  cargo  door  hinge  are  subject  to 
severe  in-service  operating  conditions 
that  could  result  in  corrosion,  binding, 
or  seizure  of  the  hinge.  These 
conditions,  in  addition  to  the  normal 
operational  loads,  can  lead  to  early  and 
unpredictable  fatigue  cracking.  If  a  main 
deck  cargo  door  hinge  is  not  a  fail-safe 
design,  a  fatigue  crack  could  initiate  and 
propagate  longitudmally  undetected, 
which  could  lead  to  a  complete  hinge 
failure.  A  possible  consequence  of  this 
undetected  failure  is  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight.  Service  experience  indicates 
that  the  opening  of  a  cargo  door  while 
the  airplane  is  in  flight  can  be  extremely 
hazardous  in  a  variety  of  ways  including 
possible  loss  of  flight  control,  severe 
structural  damage,  or  rapid 
decompression,  anv  of  which,  could 
lead  to  loss  of  the  airplane. 

The  design  of  the  main  deck  cargo 
door  hinge  must  be  in  compliance  with 
Civil  Air  Regulations  (CAR)  part  4b, 
including  CAR  part  4b, 270,  which 
requires,  in  part,  that  catastrophic 
failure  or  excessive  structural 
deformation,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane,  is  not  probable  after  fatigue 
failure  or  obvious  partial  failure  of  a 
single  principal  structural  element.  One 
common  feature  of  a  fail-safe  hinge 
design  is  a  division  of  the  hinge  into 
multiple  segments  such  that,  following 
failure  of  any  one  segment,  the 
remaining  segments  would  support  the 
redistributed  load. 

The  main  deck  cargo  door  installed  in 
accordance  with  STC  SA1509SO, 
SA1444SO.  or  SA1896SO  is  supported 
by  latches  along  the  bottom  of  the  door 
and  one  continuous  hinge  along  the  top. 
This  single-piece  hinge  is  considered  a 
critical  struchiral  element  for  this  STC. 
A  crack  that  initiates  and  propagates 
longitudinally  along  the  hinge  line  of 
the  continuous  hinge  will  eventually 
result  in  failure  of  the  entire  hinge, 
because  there  is  no  segmenting  of  the 
hinge  to  interrupt  the  crack  propagation 
and  support  the  redistributed  loads. 
Failure  of  the  entire  hinge  can  result  in 
the  opening  of  the  main  deck  cargo  door 
while  the  airplane  is  in  flight 

As  discussed  in  the  Design  Review 
Report,  an  inspection  of  one  Boeing 
Model  727  series  airplane  modified  in 
accordance  with  STC's  SA1.509SO  and 
SA1543SO  revealed  a  number  of 
fasteners  with  both  short  edge  margins 


and  short  spacing  in  the  cargo  door 
cutout  external  doublers.  Some  edge 
margins  were  as  small  as  one  fastener 
diameter.  Fasteners  that  are  placed  too 
close  to  the  edge  of  a  structural  member 
or  spaced  too  close  to  an  adjacent 
fastener  can  result  in  inadequate  joint 
strength  and  stress  concentrations, 
which  may  result  in  fatigue  cracking  of 
the  skin.  If  such  defects  were  to  exist  in 
the  structure  of  the  door  or  the  fuselage 
to  which  the  main  deck  cargo  door 
hinge  is  attached,  the  attachment  of  the 
hinge  could  fail,  and  consequently 
cause  the  door  to  open  while  the 
airplane  is  in  flight. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require,  within  250  flight  cycles  after 
the  effective  date  of  the  AD,  a  one-time 
detailed  visual  inspection  of  the 
external  surface  of  the  main  deck  cargo 
door  hinge  (both  fuselage  and  door  side 
hinge  elements)  to  detect  cracks,  and 
repair,  if  necessary.  Accomplishment  of 
this  inspection  will  ensure  that  the 
subject  airplanes  are  not  in  immediate 
risk  of  hinge  failure. 

In  addition,  the  proposed  AD  would 
require  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge  to  detect 
cracks  or  other  discrepancies  (e.g., 
double  or  closely  drilled  holes, 
corrosion,  chips,  scratches,  or  gouges). 
The  proposed  AD  also  would  require 
installation  of  a  main  deck  cargo  door 
hinge  that  complies  with  the  applicable 
requirements  of  CAR  part  4b,  including 
fail-safe  requirements.  Accomplishment 
of  this  detailed  visual  inspection  will 
ensure  the  integrity  of  the  door  and 
fuselage  structure  to  which  the  hinge  is 
attached.  The  proposed  compliance 
time  for  this  inspection  and  installation 
is  within  36  months  or  4,000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
redesign,  manufacture,  and  install  a  fail- 
safe hinge.  This  time  is  in  consideration 
of  the  18-month  time  period  estimated 
by  the  Boeing  727  industry  working 
group,  which  includes  operators, 
affected  STC  holders,  and  engineering 
organizations,  to  develop  FAA-approved 
redesigns.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
theFAA. 

Main  Deck  Cargo  Door  Systems 

In  early  1989,  two  transport  airplane 
accidents  were  attributed  to  cargo  doors 
coming  open  during  flight.  The  first 


accident  involved  a  Boeing  747  series 
airplane  in  which  the  cargo  door 
separated  from  the  airplane,  and 
damaged  the  fuselage  structure,  engines, 
and  passenger  cabin.  The  sec;ond 
accident  involved  a  McDonnell  Douglas 
DC-9  series  airplane  in  which  the  cargo 
door  opened  but  did  not  separate  from 
its  hinge.  The  open  door  disturbed  the 
airflow  over  the  empennage,  which 
resulted  in  loss  of  flight  control  and 
consequent  loss  of  the  airplane 
Although  cargo  doors  have  opened 
occasionally  without  mishap  during 
takeoff,  these  two  accidents  serve  to 
highlight  the  extreme  potential  dangers 
associated  with  the  opening  of  a  cargo 
door  while  the  airplane  is  in  flight. 

As  a  result  of  these  cargo  door 
opening  accidents,  the  Air  Transport 
Association  (ATA)  of  America  formed  a 
task  force,  including  representatives  of 
the  FAA,  to  review  the  design, 
manufacture,  maintenance,  and 
operation  of  airplanes  fitted  with 
outward  opening  cargo  doors,  and  to 
make  recommendations  to  prevent 
inadvertent  ceirgo  door  openings  while 
the  airplane  is  in  flight.  A  design 
working  group  was  tasked  with 
reviewing  14  CFR  part  25.783  [and  its 
accompanving  Advisorv  Circular  (AC) 
25.783-1,  dated  December  10,  1986] 
with  the  intent  of  clarifying  its  contents 
and  recommending  revisions  to  enhance 
future  cargo  door  designs.  This  design 
group  also  was  tasked  with  providing 
specific  recommendations  regarding 
design  criteria  to  be  applied  to  existing 
outward  opening  cargo  doors  to  ensure 
that  inadvertent  openings  would  not 
occur  in  the  current  transport  category 
fleet  of  airplanes. 

The  ATA  task  force  made  its 
recommendations  in  the  "ATA  Cargo 
Door  Task  Force  Final  Report."  dated 
May  15,  1991  (hereinafter  referred  to  as 
"the  ATA  Final  Report").  On  March  20. 
1992,  the  FAA  issued  a  memorandum  to 
the  Director- Airworthiness  and 
Technical  Standards  of  ATA 
(hereinafter  referred  to  as  "the  FAA 
Memorandum"),  acknowledging  ATA's 
recommendations  and  providing 
additional  guidance  for  purposes  of 
assessing  the  continuing  airworthiness 
of  existing  designs  of  outward  opening 
doors.  The  FAA  Memorandum  was  not 
intended  to  upgrade  the  certification 
basis  of  the  various  airplanes,  but  rather 
to  identify  criteria  to  evaluate  potential 
unsafe  conditions  demonstrated  on  in- 
service  airplanes.  Appendix  1  of  this  AD 
contains  the  specific  paragraphs  from 
the  FAA  Memorandum  that  set  forth  the 
criteria  to  which  the  outward  opening 
doors  should  be  shown  to  comply. 

Applying  the  applicable  requirements 
of  CAR  part  4b  and  design  criteria 
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provided  by  the  FAA  Memorandum,  the 
FAA  has  reviewed  the  original  type 
design  of  major  transport  airplanes, 
including  Boeing  727  airplanes 
equipped  with  outward  opening  doors, 
for  any  design  deficiency  or  service 
difficulty.  Based  on  that  review,  the 
FAA  identified  unsafe  condition  and 
issued,  among  others,  the  following 
ADs: 

•  For  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes:  AD  89- 
11-02,  amendment  39-6216  (54  FR 
21416.  Mav  18.  1989); 

•  For  all  Boeing  Model  747  series 
airplanes:  AD  90-09-06.  amendment 
39-6581  (55  FR  15217.  April  23,  1990); 

•  For  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes:  AD  93- 
20-02,  amendment  39-8709  (58  FR 
471545,  October  18.  1993); 

•  For  certain  Boeing  Model  747-100 
and  -200  series  airplanes;  AD  96-01-51, 
amendment  39-9492  (61  FR  1703, 
Ianuar\-  23.  1996);  and 

•  For  certain  Boeing  Model  727-100 
and  -200  series  airplanes:  AD  96-16-08, 
amendment  39-9708  (61  FR  41733. 
August  12,  1996). 

Using  the  criteria  specified  in  the 
ATA  Final  Report  and  the  FA.^ 
Memorandum  as  evaluation  guides,  the 
FAA  conducted  an  engineering  design 
review  and  inspection  of  an  airplane 
modified  in  accordance  with  STC's 
SA1509SO  and  SA1543SO  (held  by 
Pemco).  The  FAA  identified  a  number 
of  unsafe  conditions  with  the  main  deck 
cargo  door  systems  of  these  STC's.  The 
FAA  design  review  team  determined 
that  the  design  data  of  these  STC's 
design  data  did  not  include  a  safety 
analysis  of  the  main  deck  cargo  door 
systems. 

As  specified  in  the  criteria  contained 
in  Appendix  1  of  this  AD.  for  powered 
lock  systems  on  the  main  deck  cargo 
door,  it  must  be  shown  by  safety 
analysis  that  inadvertent  opening  of  the 
door  after  it  is  fully  closed,  latched,  and 
locked  is  extremely  improbable. 

However,  the  FAA  is  aware  of  two 
events  in  which  the  main  deck  cargo 
door  open  during  flight.  These  events 
occurred  on  FedEx  passenger/freighter 
conversion  STC's  in  October  1996,  and 
March  1995.  These  events  are 
referenced  in  the  Design  Review  Report. 

The  FAA  has  reviewed  the  design 
drawings  of  the  main  deck  cargo  door 
systems  installed  on  Boeing  Model  727 
series  airplanes  modified  in  accordance 
with  STC's  SA1444SO.  SA1509SO.  and 
SA1896SO,  and  has  determined  that  the 
design  of  the  door  systems  is  nearly 
identical  to  that  installed  on  the  subject 
FedEx  passenger/freighter  conversion 
STC's.  Therefore,  the  door  opening 
events  disclosed  by  FedEx  are  likely  to 


occur  on  airplanes  modified  in 
accordance  with  STC  SA1444SO, 
SA1509SO,  or  SA1896SO. 

For  airplanes  modified  in  accordance 
with  STC  SA1444SO,  SA1509SO, 
SA1543SO,  or  SA1896SO,  the  FAA 
considers  the  following  four  specific 
design  deficiencies  of  the  main  deck 
cargo  door  systems  to  be  unsafe: 

1 .  Indication  System 

The  main  deck  cargo  door  indication 
system  for  the  STC's  SA1509SO. 
SA1444SO,  and  SA1896SO  uses  a 
warning  light  at  the  door  operator's 
control  panel  and  a  light  at  the  flight 
engineer's  panel.  Both  of  these  lights 
indicate  the  status  of  the  cargo  door 
latch  and  lock  positions,  but  do  not 
indicate  either  the  door  open  or  closed 
status.  All  three  conditions  [i.e.,  door 
closed,  latched,  and  locked)  must  be 
monitored  directly  so  that  the  door 
indication  system  cannot  display  either 
"latched"  before  the  door  is  closed  or 
"locked"  before  the  door  is  latched.  If  a 
sequencing  error  caused  the  door  to 
latch  and  lock  without  being  fully 
closed,  the  subject  indication  system,  as 
designed,  would  not  alert  the  door 
operator  or  the  flight  engineer  of  this 
condition.  As  a  result,  the  airplane 
could  be  dispatched  with  the  main  deck 
cargo  door  unsecured,  which  could  lead 
to  the  cargo  door  opening  while  the 
airplane  is  in  flight  and  possible  loss  of 
the  airplane. 

The  light  on  the  flight  engineer's 
panel  is  labeled  "M^MN  CARGO"  and  is 
displayed  in  red  since  it  indicates  an 
event  that  requires  immediate  pilot 
action.  However,  if  the  flight  engineer  is 
temporarily  away  from  his  station,  a 
door  unsafe  warning  indication  could  be 
missed  by  the  pilots.  In  addition,  the 
flight  engineer  could  miss  such  an 
indication  by  not  scanning  the  panel.  As 
a  result,  the  pilots  and  flight  engineer 
could  be  unaware  of,  or  misinterpret,  an 
unsafe  condition  and  could  fail  to 
respond  in  the  correct  manner. 
Therefore,  an  indicator  light  must  be 
located  in  front  of  and  in  plain  view  of 
both  pilots  since  one  of  the  pilot's 
stations  is  always  occupied  during  flight 
operations 

The  main  deck  cargo  door  indication 
system  of  STC's  SA1509SO.  SA1444SO. 
and  SA1896SO  does  not  have  a  level  of 
reliability  that  is  considered  adequate 
for  safe  operation.  Many  components 
are  exposed  to  the  environment  during 
cargo  loading  operations  and  may  be 
contaminated  by  precipitation,  dirt,  and 
grease,  or  damaged  by  foreign  objects  or 
cargo  loading  equipment.  As  a  result, 
wires,  switches,  and  relays  can  fail,  jam, 
or  short  circuit  and  cause  a  loss  of 
indication  or  a  false  indication  to  the 


door  operator  and  flight  crew.  The 
design  logic  of  the  indication  system 
(i.e.,  lights  w'hich  extinguish  when  the 
door  is  locked)  will,  in  the  event  of  a 
single  point  failure  that  would 
extinguish  the  light,  result  in  an 
erroneous  "safe"  indication  regardless 
of  actual  door  status. 

The  design  of  STC's  SA1509SO, 
SA1444S0,  and  SA1896S0  has  a  'Press- 
to-Test"  red  warning  light  on  the  main 
deck  cargo  door  control  panel  located 
near  the  L-1  door.  The  design  of  the 
monitoring  system  of  the  main  deck 
cargo  door  does  not  include  separate 
lights  to  provide  the  door  operator  with 
door  close,  latch,  and  lock  status.  The 
electrical  wiring  design  of  the  close, 
latch,  and  lock  sensors  of  the  door 
monitoring  system  are  wired  in  parallel 
instead  of  in  series.  In  parallel,  two 
sensors  could  be  sensing  'unsafe"  and 
the  third  sensor  could  be  sensing  "safe." 
If  this  situation  were  to  occur,  the 
sensors  would  not  illuminate  the  red 
warning  light  on  the  door  control  panel 
or  at  the  flight  engineer's  panel. 
Therefore,  the  "Press-to-Test"  feature  is 
adequate  to  check  the  light  bulb 
functionality,  but  is  not  adequate  to 
check  the  cargo  door  close,  latch,  and 
lock  functions  and  status  without 
annunciator  lights  for  those  three 
functions. 

2.  Means  to  Visually  Inspect  the  Locking 
Mechanism  • 

The  single  view  port  of  the  main  deck 
cargo  door  installed  in  accordance  with 
STC's  SA1444SO,  SA1509SO,  and 
SA1896SO  is  included  to  allow  the 
flight  crew  to  conduct  a  visual 
inspection  of  the  door  locking 
mechanism.  This  view  port  is  used  in 
conjunction  with  the  door  warning 
system  and  should  provide  a  suitable 
"back-up"  in  the  event  that  the  main 
deck  cargo  door  warning  system 
malfunctions. 

The  door  locking  mechanism  is  an 
assembly  comprised  of  multiple  lock 
pins  (one  for  each  of  the  door  latches) 
coimected  by  linkages  to  a  conmion  lock 
shaft.  Although  an  indicator  flag 
attached  to  the  lock  shaft  can  be  seen 
through  the  view  port  when  the  shaft  is 
in  the  "locked"  position,  a  failure 
between  the  shaft  and  the  pins  could  go 
undetected,  because  this  flag  is  attached 
to  the  lock  shaft  and  not  the  actual  lock 
pins.  If  such  a  failure  goes  undetected, 
the  airplane  may  be  dispatched  with  the 
main  deck  cargo  door  warning  system 
inoperative  and  the  door  not  fully 
closed,  latched,  and  locked,  which 
could  lead  to  a  main  deck  cargo  door 
opening  while  the  airplane  is  in  flight 
and  possible  loss  of  the  airplane. 
Therefore,  the  FAA  finds  that  the 


61536 


Federal  Register 'Vol.  64,  No.  218/Friday,  November  12,  1999/Proposed  Rules 


subject  view  port  is  not  a  suitable  back- 
up when  the  cargo  door  warning  system 
malfunctions. 

As  discussed  in  the  ATA  Final  Report 
and  the  F,A.\  Memorandum,  there  must 
be  a  means  of  directly  inspecting  each 
lock  or.  at  a  minimum,  the  locks  at  each 
end  of  the  lock  shaft  of  certain  designs, 
such  that  a  failure  condition  in  the  lock 
shaft  would  be  detectable. 

3.  Means  to  Prevent  Pressurization  to  an 
Unsafe  Level 

Boeing  727-100  and  -200  airplanes 
modified  in  accordance  with  STC 
SA1444SO.  SA1509SO.  or  SA1896SO 
are  configured  to  utilize  the  existing 
pressurization  outflow  valve  for  the 
purpose  of  preventing  fuselage 
pressurization  of  the  airplane  to  an 
unsafe^ level  in  the  event  that  the  main 
deck  cargo  door  is  not  closed,  latched, 
and  locked.  The  F,AA  design  review  of 
these  modified  Boeing  727-200 
airplanes  (documented  in  the  Design 
Review  Report)  identified  single  point 
failures  in  the  door  control/ outflow 
valve  interface  that  could  result  in  the 
valve  not  sensing  and  responding  to  an 
unsafe  door  condition.  In  addition,  the 
FAA  found  no  data  to  substantiate  that 
the  outflow  valve  location  and  size 
could  prevent  pressurization  to  an 
unsafe  level.  With  the  current  design,  it 
is  possible  that  the  outflow  valve  may 
not  perform  its  intended  function  when 
utilized  for  the  purpose  of  preventing 
pressurization  of  the  airplane  in  the 
event  of  an  unsecured  door.  This 
condition  could  result  in  cabin 
pressurization  forcing  an  unsecured 
door  open  while  the  airplane  is  in  flight 
and  possible  loss  of  the  airplane. 

In  some  cases,  neither  Boeing  727- 
100  airplanes  nor  Boeing  727-200 
airplanes  modified  in  accordance  with 
the  STC  SA1444SO  or  SA1509SO  have 
any  means  of  preventing  pressurization 
in  the  event  that  the  main  deck  cargo 
door  is  not  closed,  latched,  and  locked, 
and  therefore,  have  a  higher  risk  of  a 
cargo  door  opening  while  the  airplane  is 
in  flight  and  possible  loss  of  the 
airplane. 

4.  Powered  Lock  Systems 

The  main  deck  cargo  door  control 
svstem  for  STCs  SA1444SO. 
SA1509SO,  and  SA1896SO  that  utilizes 
electrical  interlock  switches  is  designed 
to  remove  door  control  power  (electrical 
and  hydraulic)  prior  to  flight  and  to 
prevent  inadvertent  door  openings.  As 
discussed  previously,  the  door  system 
design  of  the  subject  STCs  is  nearly 
identical  to  the  FedEx  design.  The 
FedEx  door  opening  events,  discussed 
previously,  indicate  the  likelihood  that 
there  may  be  latent  and/or  single  point 


failures  that  can  restore  or  continue  to 
allow  power  to  the  door  controls  and 
cause  inadvertent  door  openings.  The 
failure  modes  may  be  found  in  the 
electrical  portion  of  the  door  control 
panel,  which,  in  turn,  activates  the  door 
control  hydraulics.  The  potential  for  the 
occurrence  of  these  failure  conditions  is 
increased  by  the  harsh  operating 
environment  of  freighter  airplanes.  Door 
system  components  are  routinely 
exposed  to  precipitation,  dirt,  grease, 
and  foreign  object  intrusion,  all  of 
which  increase  the  likelihood  of 
damage.  As  a  result,  wires,  switches, 
and  relays  have  a  greater  potential  to  fail 
or  short  circuit  in  such  a  wav  as  to  allow 
the  cargo  door  to  be  powered  open 
without  an  operator's  command  and 
regardless  of  electrical  interlock 
positions. 

A  systems  safety  analysis  would 
normally  evaluate  and  resolve  the 
potential  for  these  types  of  unsafe 
conditions.  However,  the  design  data  for 
STCs  SA1444SO,  SA1509SO,  and 
SA1896SO  do  not  include  a  systems 
safety  analysis  to  specifically  identify 
these  failure  modes  and  do  not  show 
that  an  inadvertent  opening  is  extremely 
improbable.  The  need  for  a  system 
safety  analysis  is  identified  in  the  ATA 
Final  Report  and  the  FAA 
Memorandum. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require,  within  60  days  after  the 
effective  date,  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  Supplement  to 
provide  the  flight  crew  with  procedures 
for  ensuring  that  all  power  is  removed 
from  the  main  deck  cargo  door  prior  to 
dispatch  of  the  airplane,  and  that  the 
main  deck  cargo  door  is  closed,  latched, 
and  locked  prior  to  dispatch  of  the 
airplane;  and  installing  any  associated 
placards. 

In  addition,  the  proposed  AD  would 
require,  within  36  months  after  the 
effective  date  of  the  AD.  incorporation 
of  redesigned  main  deck  cargo  door 
systems  (e.g.,  warning/monitoring, 
power  control,  view  ports,  and  means  to 
prevent  pressurization  to  an  unsafe  level 
if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including 
any  associated  procedures  and  placards 
that  comply  with  the  applicable 
requirements  of  CAR  part  4b  and  design 
criteria  of  the  ATA  Final  Report  and  the 
FAA  Memorandum.  Design  data 
provided  in  support  of  the  door  systems 
re-design  should  include  a  Systems 
Safety  Analysis  and  Instructions  for 
Continued  Airworthiness  that  are 
acceptable  to  the  FAA.  Accomplishment 


of  the  incorporation  of  redesigned  main 
deck  cargo  door  systems  will  prevent 
rapid  decompression  and/or  structural 
damage  to  the  airplane  as  a  result  of  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
incorporate  redesigned  main  deck  cargo 
door  systems.  This  time  is  in 
consideration  of  the  18-month  time 
period  estimated  by  the  Boeing  727 
industry  working  group,  which  includes 
operators,  affected  STC  holders,  and 
engineering  organizations,  to  develop 
FAA-approved  redesigns. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cargo  Restraint  Barrier 

In  order  to  ensure  the  safety  of 
occupants  during  emergency  landing 
conditions,  the  FAA  first  established  in 
1934,  a  set  of  inertia  load  factors  used 
to  design  the  structure  for  restraining 
items  of  mass  in  the  fuselage.  Because 
the  airplane  landing  speeds  have 
increased  over  the  years  as  the  fleet  has 
transitioned  from  propeller  to  jet  design, 
inertia  load  factors  were  changed  as 
specified  in  CAR  part  4b. 260. 
Experience  has  shown  that  an  airplane 
designed  to  this  regulation  has  a 
reasonable  probability  of  protecting  its 
occupants  from  serious  injury  in  an 
emergency  landing.  The  727  passenger 
airplane  was  designed  to  these  criteria 
which  specified  an  ultimate  inertia  load 
requirement  of  9g  in  the  forward 
direction.  These  criteria  were  applied  to 
the  seats  and  structure  restraining  the 
occupants,  including  the  flight  crew,  as 
well  as  other  items  of  mass  in  the 
fuselage. 

When  the  727  passenger  airplane  is 
converted  to  carry  cargo  on  the  main 
deck,  a  cargo  barrier  is  required,  since 
most  cargo  containers  and  the  container- 
to-floor  attaching  devices  are  not 
designed  to  withstand  emergency 
landing  loads.  In  fact,  the  FAA  estimates 
that  the  container-to-floor  attaching 
devices  will  only  support  approximately 
l.Sg's  to  3g's  in  the  forward  direction. 
Without  a  9g  cargo  barrier,  it  is  probable 
that  the  loads  associated  with  an 
emergency  landing  would  cause  the 
cargo  to  be  unrestrained  and  impact  the 
occupants  of  the  airplane,  which  could 
result  in  serious  injury  or  death. 

The  structural  inadequacy  of  the  cargo 
barrier  was  evident  to  the  FAA  during 
its  review  in  October  1996  of  a  Boeing 
727  modified  in  accordance  with  STC 
SA1543SO.  The  observations  revealed 
that  the  design  of  the  net  restraint 
barrier  floor  attachment  and 
circumferential  supporting  structure 
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does  not  provide  adequate  strength  to 
withstand  the  9g  forward  inertia  load 
generated  by  the  main  deck  cargo  mass, 
nor  does  it  provide  a  load  path  to 
effectively  transfer  the  loads  from  the 
restraint  barrier  to  the  fuselage  structure 
of  the  airplane.  These  observations  are 
supported  by  data  contained  in  "ER 
2785,  Structural  Substantiation  of  the 
50k  9g  Bulkhead  Restraint  Svstem  in 
Support  of  STCSA1543SOPN  53- 
1292-401  for  the  9g  Bulkhead  53-1980- 
300  Assembly  with  Upper  Attachment 
Structure.  Lower  Attachment  Structure. 
Floor  Shear  Web  Structure.  Seat  Track 
Splice  Fittings,  Seat  Tracks,  and  Seat 
Track  Splices."  dated  September  29, 
1996,  by  M,  F.  Daniel  Although  this 
report  was  specific  to  STC  SA1543SO. 
the  FAA  has  determined  that  the  data 
are  applicable  to  airplane  modified  in 
accordance  with  STC  ST00015AT 
because  the  design  principles  for 
attachment  of  the  barriers  in  both  STC's 
are  the  same  The  report  reveals  that  the 
structural  deficiencies  were  found  in  the 
net  attach  plates  and  floor  attachment 
structure  of  the  cargo  barrier.  The  data 
show  large  negative  margins  of  safety, 
which  indicate  that  the  inertia  load 
capability  of  the  cargo  barrier  is  closer 
to  2g  than  the  required  9g  in  the  forward 
direction.  From  these  analyses,  it  is 
evident  that  the  cargo  restraint  barrier 
would  not  be  capable  of  preventing 
serious  injun*'  to  the  occupants  during 
an  emergency  landing  event  with  the 
full  allowable  cargo  load. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  installation  of  a  main  deck  cargo 
barrier  that  complies  with  the 
applicable  requirements  of  CAR  part  4b. 
Accomplishment  of  the  installation  will 
prevent  serious  injury  to  the  occupants 
in  the  event  of  an  emergency  landing. 
The  proposed  compliance  time  for  the 
installation  is  within  36  months  or 
4.000  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  first. 
This  compliance  time  is  based  on  the 
FAA's  assessment  of  the  reasonable 
amount  of  time  to  redesign, 
manufacture,  and  install  the  cargo 
barrier.  This  time  is  consistent  with 
estimates  by  affected  STC  holders  and 
operators  that  necessary  redesigns  can 
by  developed  and  approved  by  the  FAA 
within  12  to  18  months  from  August 
1998. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Tnis  analysis  examines  the  cost  of  a 
proposed  AD  that  would  require  the 
installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
a  9g  cargo  barrier  on  Boeing  Model  727 
series  airplanes  that  have  been  modified 
in  accordance  with  STC's  held  bv 
Pemco.  As  discussed  above,  the  FAA 
has  determined  that  the  main  deck  cargo 
door  hinge  is  not  fail-safe,  that  certain 
main  deck  cargo  door  control  systems 
do  not  provide  an  adequate  level  of 
safety,  and  that  the  main  deck  cargo 
barrier  is  not  structurally  adequate 
during  a  minor  crash  landing. 

Approximately  62  U.S. -registered 
Boeing  Model  727  series  airplanes 
would  be  affected  by  the  proposed  AD. 
The  following  discussion  addresses,  in 
sequence,  the  actions  in  this  proposed 
AD  and  the  estimated  cost  associated 
with  each  of  these  actions.  An  analysis 
of  the  costs  is  also  available  in  Rules 
Docket  No.  97-NM-235-AD. 

1 .  Main  Deck  Cargo  Door  Hinge 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  modified  Boeing 
Model  727  series  airplanes,  paragraph 
(a)  of  the  proposed  AD  would  require, 
within  2,50  flight  cycles  after  the 
effective  date  of  this  AD.  a  one-time 
detailed  visual  inspection  to  detect 
cracks  of  the  external  surface  of  the 
main  deck  cargo  door  hinge.  Pemco 
estimates  that  this  inspection  would 
take  15  work  hours.  At  a  mechanic's 
burdened  labor  rate  of  $60  per  work 
hour,  the  cost  per  airplane  would  be 
S90,  or  $5,580  for  the  fleet  of  62  affected 
Boeing  Model  727  series  airplanes. 

Paragraph  (b)(ll  of  the  proposed  AD 
would  require,  within  36  months  or 
4,000  cycles  after  the  effective  date  of 
this  AD.  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  hiselage 
doubler  underlying  the  hinge.  The  FAA 
estimates  that  compliance  with  this 
inspection  would  take  200  hours  at  a 
cost  of  $12,000  per  airplane,  or  $744,000 
for  the  affected  fleet. 

Paragraph  (bK2)  of  the  proposed  AD 
would  require  installation  of  a  fail-safe 
door  hinge.  The  compliance  time  for 
this  installation  also  would  be  36 
months  or  4,000  cycles  after  the 
effective  date  of  this  AD.  Pemco 
estimates  the  cost  to  design  and 
certificate  such  a  hinge  is  $20,000,  that 


the  parts  for  a  fail-safe  door  hinge  would 
cost  $8,000,  and  installation  would  take 
300  hours.  Total  compliance  costs  for 
this  proposed  provision  for  the  affected 
fleet  of  62  airplanes  would  be  $1,6 
million. 

Paragraph  (c)  of  the  proposed  AD 
would  require  that,  if  any  crack  or 
discrepancy  is  detected  during  the 
inspections  required  by  paragraph  (a)  or 
Cb)(l)  of  the  proposed  AD,  repairs  must 
be  made  prior  to  further  flight.  The  cost 
of  these  repairs  is  not  attributable  to  this 
proposed  AD. 

For  purposes  of  this  analysis,  the  FAA 
assumes  an  effective  date  of  July  1 . 
2000.  The  cost  to  comply  with  proposed 
paragraphs  (a)  through  (c)  over  the  36- 
month  compliance  period  is  $2.4 
million,  or  $2.0  million  discounted  to 
present  value  at  7  percent.  The  FAA 
assumes  that  the  installation  of  the  main 
deck  cargo  door  hinge  (paragraph  fb)(l)] 
would  be  accomplished  at  the  same 
time  as  the  detailed  visual  inspection  of 
fastener  holes  [paragraph  (b)(2)].  The 
FAA  also  assumes  that  operators  of 
airplanes  modified  under  Pemco  AD's 
would  perform  these  two  activities 
unifonnly  throughout  the  36-month 
period.  Finally,  the  certification  cost  for 
the  main  deck  cargo  door  hinge  would 
be  incurred  within  the  first  6  months 
after  the  effective  date  of  this  AD. 

2.  Main  Deck  Cargo  Door  Systems 

Paragraph  (d)  of  the  proposed  AD 
would  require,  within  60  days  after  the 
effective  date,  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  Supplement  to 
provide  the  flight  crew  with  procedures 
for  ensuring  that  all  power  is  removed 
from  the  main  deck  cargo  door  prior  to 
dispatch  of  the  airplane,  and  that  the 
main  deck  cargo  door  is  closed,  latched, 
and  locked  prior  to  dispatch  of  the 
airplane.  In  addition,  paragraph  (d)  of 
the  proposed  AD  would  require  the 
installation  of  any  associated  placards. 

The  Pemco  door  system  design  as 
provided  bv  STC's  SA1444SO, 
SA1896SO;  and  SA1509SO  is  nearly 
identical  to  that  of  FedEx.  Therefore  it 
is  likely  that  the  cost  associated  with  the 
inspection  of  the  door  are  the  same 
based  on  FedEx's  assumptions.  FedEx 
assumes  that  an  external  inspection  of 
the  flushness  of  the  cargo  door, 
combined  with  an  "enhanced  B-check" 
would  be  an  acceptable  means  to  the 
FAA  to  ensure  that  the  cargo  door  is 
secured  prior  to  dispatch.  Based  on  this 
assumption,  FedEx  estimates,  before  a 
redesigned  door  system  is  installed  [see 
proposed  paragraph  (f)  below],  that  it 
would  take  a  mechanic  30  minutes  to 
inspect  for  flushness  of  the  main  deck 
cargo  door  prior  to  dispatch.  Using  these 
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estimates  for  compliance  for  airplanes 
with  Pfinco  STC's,  and.  assuming  each 
dfffcted  airplane  flies  1  flight  per  day, 
260  days  per  year,  the  estimated  cost  per 
inspection  would  be  S30.  or  S7. 800  per 
airplane  per  year  until  the  door  system 
IS  changed,  a  total  of  §865,800  over  36 
months. 

B-checks  on  these  Boeing  Model  727 
series  airplanes  occur  approximately 
twice  a  vear.  FedEx  estimates  the 
incremental  cost  for  maintenance  during 
this    enhanced  B-check"  is  Sll.700  per 
vear  until  the  door  system  is  changed. 
Assuming  incorporation  of  the 
redesigned  door  system  occurs 
uniformly  over  the  jl6-month  period,  the 
total  cost  to  operators  of  Pemco- 
modified  Boeing  Model  727  series 
airplanes  would  be  Si. 3  million.  In 
addition,  Pemco  estimates  the  setup 
costs  for  the  daily  inspection  (i.e., 
procedure  materials  for  the  mechanics 
to  perform  the  inspection  and  training 
requirements)  would  be  $50,000. 

Paragraph  (e)  of  the  proposed  AD 
would  require,  within  36  months  after^ 
the  effective  date  of  this  AD, 
incorporation  of  a  redesigned  main  deck 
cargo  door  system  Pemco  estimates  that 
the  development  and  certification  of  the 
system  would  cost  Si 38.800. 
Modification  parts  would  cost  $10,000 
per  airplane  and  labor  costs  would  be 
$18,000  per  airplane.  The  F.A.'^  assumes 
that  operators  would  incorporate  the 
redesigned  main  deck  cargo  door  system 
during  regularly  scheduled  maintenance 
but  that,  on  average,  each  airplane  in  the 
affected  fleet  would  be  out  of  service  for 
3  additional  days  at  a  cost  of  $18,300. 
The  total  costs  of  installing  a  redesigned 
main  deck  cargo  door  system,  including 
certification,  parts,  labor,  and  down 
time  would  be  $3.0  million  over  the  36- 
month  period. 

The  total  estimated  cost  to  comply 
with  proposed  requirements  for  the 
main  deck  cargo  door  system  is  $5,2 
million  or  $4.6  million,  discounted  to 
present  value. 

3.  Mam  Deck  Cargo  Barrier 

Paragraph  (f)  of  the  proposed  AD 
would  require,  within  36  months  or 
4.000  flight  cycles  after  the  effective 
date  of  this  AD,  installation  of  a  main 
deck  cargo  barrier  that  complies  with 
the  applicable  requirements  of  CAR  part 
4b  Pemco  estimates  that  development 
and  certification  of  a  9g  barrier  would 
cost  $126,500.  while  parts  would  cost 
$25,000  and  labor  would  cost  $18,000 
per  airplane  for  300  hours  of  labor  at 
$60  per  hour  burdened  rate. 

The  F.\A  assumes  that  operators 
would  install  9g  barriers  in  their 
affected  fleets  uniformly  over  the  36- 
month  compliance  period.  The  total 


non-discounted  cost  would  be  $2.8 
million,  or  $2.4  million  discounted  to 
present  value. 

4.  Alternative  Methods  of  Compliance 
(AMOC)  and  Special  Flight  Permits 

Paragraph  (g)  of  the  proposed  AD 
would  allow  an  AMOC  or  adjustment  of 
compliance  time  that  provides  an 
acceptable  level  of  safety  if  approved  by 
the  Manager  of  the  Atlanta  ACO.  The 
FAA  is  unable  to  determine  the  cost  of 
an  AMOC.  but  assumes  it  would  be  less 
than  the  cost  of  complying  with  the 
proposed  provisions  in  paragraphs  (a) 
through  (f)  of  the  proposed  AD. 

Paragraph  (h)  of  the  proposed  AD 
would  allow  special  flight  permits  in 
accordance  with  the  regulations  to 
operate  an  affected  airplane  to  a  location 
where  the  requirements  of  the  proposed 
AD  could  be  accomplished. 

5.  Total  Cost  of  the  Proposed  AD 

The  FAA  estimates  that  the  total 
compliance  cost  of  the  proposed  AD 
would  be  $10.4  million,  or  $9.0  million 
discounted  to  present  value. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  an  RFA  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

Six  of  the  11  operators  that  would  be 
affected  by  this  proposed  AD  are  small. 
that  is,  they  employ  fewer  than  1.500 
persons.  The  estimated  total  cost  of  the 
proposed  AD  is  $10.4  million,  or 


approximately  $167,700  for  each  of  the 
62  affected  airplanes. 

Therefore,  the  FA.^  has  determined 
that  the  proposed  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  and  a 
regulatory'  flexibility  analysis  is 
required. 

Under  Section  63fb)  of  the  RFA,  the 
analysis  must  address: 

1.  Reasons  why  the  agency  is 
promulgating  the  rule; 

2.  The  objectives  and  legal  basis  for 
the  rule; 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule:  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule.  These  elements  of  the  RFA  axe 
addressed  below. 

A.  Reasons  Why  Agency  Action  is  Being 
Considered 

The  FAA  has  determined  that  the 
main  deck  cargo  door  hinge  is  not  fail- 
safe; that  certain  main  deck  cargo  door 
control  systems  do  not  provide  an 
adequate  level  of  safety;  and  the  main 
deck  cargo  barrier  is  not  structurally 
adequate  during  a  minor  crash  landing. 

The  actions  specified  in  the  proposed 
AD  are  intended  to  prevent  structural 
failure  of  the  main  deck  cargo  door 
hinge  or  failure  of  the  cargo  door 
system,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  and  consequent 
rapid  decompression  and/or  structural 
damage  to  the  airplane;  and  to  prevent 
failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which 
could  injure  occupants. 

B.  Statement  of  Objective  and  Legal 
Basis 

Under  the  United  States  Code 
(U.S.C.),  the  FAA  Administrator  is 
required  to  consider  the  following 
matter,  among  others,  as  being  in  the 
public  interest:  assigning,  maintaining, 
and  enhancing  safety  euid  security  as  the 
highest  priorities  in  air  commerce.  [See 
49  U.S.C.  §  44101(d). 1  49  U.S.C. 
§  44701(a)  provides  broad  rulemaking 
authority  to  "promote  safe  flight  of  civil 
aircraft  in  air  commerce."  Accordinglv, 
this  proposed  AD  will  amend  Title  14 
of  the  Code  of  Federal  Regulations  to 
require  operators  of  Boeing  Model  727 
series  airplanes  that  have  been 
converted  from  a  passenger-to  a  cargo- 
carrv'ing  configuration  to  correct  the 
identified  unsafe  conditions. 
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C  Kind  and  Number  of  Small  Entities 

The  RP"A  requires  the  FAA  to 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typic;ally  based  on 
small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entities  affected  by  the 
rule  are  those  operating  U.S. -registered 
converted  Boeing  Model  727  series 
airplanes.  The  FAA  has  determined  that 
approximately  6  of  the  11  entities  are 
small,  i.e..  employ  fewer  than  1.500 
persons.  Two  small  entities  operate  1 
affected  airplane  each,  1  small  entity 
operates  2  affected  airplanes,  1  small 
entity  operates  7  affected  airplanes,  and 
2  small  entities  operate  9  affected 
airplanes  each.  Assuming  the  total  costs 
of  the  proposed  rule  are  divided  equally 
among  the  affected  fleet  of  62  airplanes, 
the  costs  per  airplane  would  be  about 
S167.700.  Therefore,  the  FAA  has 
determined  that  this  proposed  .AD 
would  significantly  affect  a  substantial 
number  of  small  entities. 

D.  Projected  Reporting.  Recordkeeping, 
and  Other  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
will  not  mandate  additional  reporting  or 
recordkeeping.  The  proposed  AD  would 
require  operators  to  report  results  of  the 
visual  inspection  of  the  main  deck  cargo 
door  hinge  and  the  visual  inspection  of 
the  fastener  holes  common  to  the  mam 
deck  cargo  door  hinge  and  underlying 
door  and  fuselage  structure.  The  cost  of 
these  reports  is  ne^^ligible. 

E.  Overlapping,  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F  Analysis  of  Alternatives 

The  FAA  acknowledges  that  the  rule 
will  impose  a  financial  requirement  on 
small  entities.  Therefore,  the  agency 
considered  alternatives  to  the  proposed 
rule.  These  alternatives  are: 

•  Exclude  small  entities;  and 

•  Extend  the  compliance  date  for 
small  entities. 

The  FA_,-\  has  determined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified 
The  unsafe  condition  that  exists  on  an 
affected  Boeing  Model  727  series 
airplane  operated  by  a  small  entity  is  as 
potentially  catastrophic  as  that  on  an 
affected  Boeing  Model  727  series 
airplane  operated  by  a  large  entity. 

The  FAA  also  considered  options  to 
extend  the  compliance  period  for  small 
operators.  The  Boeing  727  Freighter 
Industrv'  Working  Group,  which 
includes  all  affected  U.S.  operators 


(including  small  entities),  provided 
input  on  the  incorporation  of  corrective 
actions  for  the  door  hinge,  door  systems, 
and  9g  barrier  issues.  The  FAA  initially 
proposed  a  compliance  time  of  28 
months,  consistent  with  a  related  AD 
dealing  with  the  cargo  floor  structure  on 
the  same  airplanes.  The  Industry 
Working  Group  requested  an  extension 
to  36  months.  Following  review  of  the 
Working  Group's  request,  the  FAA  finds 
36  months  to  be  an  acceptable 
compliance  time.  Therefore,  the  FAA 
has.  in  fact,  considered  and  accepted 
this  alternative  and  has  accommodated 
small  entity  concerns  about  compliance 
time. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  go\'ernments  on  a 
proposed  "significant  intergovernmental 
mandate,"  A  "significant 
intergovernmental  mandate"  under  the 
.\ct  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
SlOO  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U,'S,C,  1533,  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  .AD  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U,S,C,  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NfM-235-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1444SO,  SA1509SO. 
SA1543SO,  or  SA1896SO:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
deck  cargo  door  hinge  or  failure  of  the  cargo 
door  system,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  rapid  decompression, 
and  structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which  could 
injure  occupants;  accomplish  the  following: 

Actions  .\ddressing  the  Main  Deck  Cargo 
Door  Hinge 

(a)  Within  250  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  external  surface  of 
the  main  deck  cargo  door  hinge  (both 
fuselage  and  door  side  hinge  elements)  to 
detect  cracks. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
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magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
nictv  be  required." 

(b)  Within  36  montbs  or  4,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  ,\D. 

(1)  Perform  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge  and  the 
door  skin  and  external  fuselage  doubler 
underlying  the  hinge  to  detect  cracks  or  other 
discrepancies  (e.g..  double  or  closely  drilled 
holes,  corrosion,  chips,  scratches,  or  gouges). 
The  detailed  visual  inspection  shall  be 
accomplished  in  accordance  with  a  method 
approved  bv  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  FAA,  Small 
.-Xirplane  Directorate.  The  requirements  of 
this  paragraph  may  be  accomplished  prior  to 
or  ronrurrently  with  the  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(2)  Install  a  main  deck  cargo  door  hinge 
that  complies  with  the  applicable 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b,  including  fail-safe  requirements,  in 
ri(  (  ordant  e  with  a  method  approved  by  the 
Manrtger.  .Atlanta  AGO. 

(c)  If  any  crack  or  discrepancy  is  detected 
during  the  detailed  visual  inspection 
required  by  either  paragraph  (a)  or  (b)(1)  of 
this  AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Mdfi.iJer   Atlanta  AGO. 

.\(:tinns  .\ddressing  the  Main  Deck  Cargo 
Door  Systems 

(d)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(.\FM)  Supplement  by  inserting  therein  the 
procedures  specified  in  paragraphs  (d)(1)  and 
(d)(2)  of  this  .■\D,  and  install  any  associated 
placards.  The  .-XFM  revision  procedures  and 
installation  of  any  associated  placards  shall 
he  a(  romplished  in  accordance  with  a 
method  approved  by  the  Manager.  Atlanta 
AGO. 

( 1 )  Procedures  to  ensure  that  all  power  is 
removed  from  the  main  deck  cargo  door  prior 
to  dispatch  of  the  airplane.  And 

(2)  Procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  In  dispatch  of  the  airplane. 

(e)  Within  36  months  after  the  effective 
date  of  this  AD.  incorporate  redesigned  main 
deck  cargo  door  systems  (e.g.,  warning/ 
monitoring,  power  control,  view  ports,  and 
means  to  prevent  pressurization  to  an  unsafe 
level  if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including  any 
associated  procedures  and  placards,  that 
complv  with  the  applicable  requirements  of 
CAR  part  4b  and  criteria  specified  in 
Appendix  1  of  this  AD;  in  accordance  with 

n  method  approved  bv  the  Manager,  Atlanta 
AGO. 

Note  3:  The  design  data  submitted  for 
approval  should  include  a  Systems  Safety 
Analysis  and  Instructions  for  Continued 
Airworthiness  that  are  acceptable  to  the 
Manager,  Atlanta  AGO. 

.Actions  .\ddressing  the  Main  Deck  Cargo 
Barrier 

(f)  Within  36  months  or  4,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 


occurs  first,  install  a  main  deck  cargo  barrier 
that  complies  with  the  applicable 
requirements  of  CAR  part  4.b,  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  AGO. 

Note  4:  The  maximum  main  deck  total 
payload  that  can  be  carried  is  limited  to  the 
lesser  of  the  approved  cargo  barrier  weight 
limit,  weight  permitted  by  the  approved 
maximum  zero  fuel  weight,  weight  permitted 
by  the  approved  main  deck  position  weights, 
weight  permitted  by  the  approved  main  deck 
running  load  or  distributed  load  limitations, 
or  approved  cumulative  zone  or  fuselage 
monocoque  structural  loading  limitations 
(including  lower  hold  cargo). 

Note  5:  Installation  of  a  Ventura  Aerospace 
Inc.  cargo  barrier  STC  ST00848LA  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  contained 
in  this  proposal  that  provides  an  acceptable 
level  of  safety  may  be  used  if  approved  bv 
the  Manager,  Atlanta  AGO.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Appendix  1 

Excerpt  from  an  FAA  Memorandum  to  the 
Director-Airworthiness  and  Technical 
Standards  of  ATA,  dated  March  20,  1992. 

"(1)  Indication  System: 

(a)  The  indication  system  must  monitor  the 
closed,  latched,  and  locked  positions, 
directly. 

(b)  The  indicator  should  be  amber  unless 
it  concerns  an  outward  opening  door  whose 
opening  during  takeoff  could  present  an 
immediate  hazard  to  the  airplane.  In  that  case 
the  indicator  must  be  red  and  located  in 
plain  view  in  front  of  the  pilots.  An  aural 
warning  is  also  advisable.  A  display  on  the 
master  caution/warning  system  is  also 
acceptable  as  an  indicator.  For  the  purpose 
of  complying  with  this  paragraph,  an 
immediate  hazard  is  defined  as  significant 
reduction  in  controllability,  structural 
damage,  or  impact  with  other  structures, 
engines,  or  controls. 

(c)  Loss  of  indication  or  a  false  indication 
of  a  closed,  latched,  and  locked  condition 
must  be  improbable. 

(d)  A  warning  indication  must  be  provided 
at  the  door  operators  station  that  monitors 
the  door  latched  and  locked  conditions 
directly,  unless  the  operator  has  a  visual 
indication  that  the  door  is  fully  closed  and 
locked.  For  example,  a  vent  door  that 
monitors  the  door  locks  and  can  be  seen  from 
the  operators  station  would  meet  this 
requirement. 

(2)  Means  to  Visually  Inspect  the  Locking 
Mechanism: 


There  must  be  a  visual  moans  of  directly 
inspecting  the  locks.  Where  all  locks  are  tied 
to  a  common  lock  shaft,  a  means  of 
inspecting  the  locks  at  each  end  mav  be 
sufficient  to  meet  this  requirement  provided 
no  failure  condition  in  the  lock  shaft  would 
go  undetected  when  viewing  the  end  locks. 
Viewing  latches  may  be  used  as  an  alternate 
to  viewing  locks  on  some  installations  where 
there  are  other  compensating  features 

(3)  Means  to  Prevent  Pressurization: 

All  doors  must  have  provisions  to  prevent 
initiation  of  pressurization  of  the  airplane  to 
an  unsafe  level,  if  the  door  is  not  fully  closed, 
latched  and  locked. 

(4)  iMck  Strength: 

Locks  must  be  designed  to  withstand  the 
maximum  output  power  of  the  actuators  and 
maximum  expected  manual  operating  forces 
treated  as  a  limit  load.  L'nder  these 
conditions,  the  door  must  remain  closed, 
latched  and  locked. 

(5)  Power  Availability: 

All  power  to  the  door  must  be  removed  in 
flight  and  it  must  not  be  possible  for  the 
flight  crew  to  restore  power  to  the  door  while 
in  flight. 

(6)  Powered  Lock  Systems: 

For  doors  that  have  powered  lock  svstems, 
it  must  be  shown  by  safety  analvsis  that 
inadvertent  opening  of  the  door  after  it  is 
fully  closed,  latched  and  locked,  is  extremely 
improbable." 

Issued  in  Renton.  Washington,  on 
November  4.  1999. 

D.  L,  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  99-29476  Filed  11-10-99;  8:45  am] 
BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-234-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  with  Supplemental  Type 
Certificate  ST00015AT 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-cam'ing 
("freighter")  configuration.  This 
proposal  would  require,  among  other 
actions,  installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
9g  cargo  barrier.  This  proposal  is 
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prompted  by  the  FAA's  determination 
that  the  main  deck  cargo  door  hinge  is 
not  fail-safe;  that  certain  main  deck 
cargo  door  control  systems  do  not 
provide  an  adequate  level  of  safety;  and 
that  the  main  deck  cargo  barrier  is  not 
structurally  adequate  during  an 
emergency  landing.  The  actions 
specified  by  the  proposed  AD  are 
intended  tn  prevent  structural  failure  of 
the  main  deck  cargo  door  hinge  or 
failure  of  the  cargo  door  system,  which 
could  result  in  the  loss  or  opening  of  the 
cargo  door  while  the  airplane  is  in 
flight,  rapid  decompression,  and 
structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo 
barrier  during  an  emergency  landing. 
which  could  injure  occupants. 
DATES:  Comments  must  be  received  by 
December  27.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
2.34-AD.  1601  Lmd  Avenue.  SVV., 
Rpnton.  Washington  98055-4056. 
C.omments  may  be  inspected  at  this 
location  by  appointment  only  between 
the  hours  of  9:00  a.m.  and  3:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  O'Neil.  Aerospace  Engmeer, 
Airframe  Branch.  ANM-120L.  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood, 
California  90712;  telephone  (562)  627- 
5320;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  ma\  desire.  Communications  shall 
identify-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  97-NM-234-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
97-NM-234-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Supplemental  Tvpe  Certificate  (STC) 
ST00015AT  (held  "by  Kitty  Hawk  Air 
Cargo)  specifies  a  design  for,a  main  deck 
cargo  door,  associated  cargo  door 
cutout,  door  systems,  and  Class  "E" 
cargo  interior  with  a  cargo  barrier.  As 
discussed  in  notice  of  proposed 
rulemaking  (NPRM).  Rules  Docket  No. 
97-NM-80-AD  Ithe  final  rule,  AD  98- 
26-20,  amendment  39-10963.  was 
published  in  the  Federal  Register  on 
lanuar>-  12.  1999  (64  FR  ZO.HajJ.  which 
is  applicable  to  certain  Boeing  Model 
727  series  airplanes  that  ha\'e  been 
converted  from  a  passenger  to  a  cargo- 
carr\'ing  ("freighter")  configuration,  the 
FAA  has  conducted  a  design  review  of 
Boeing  Model  727  series  airplanes 
modified  in  accordance  with  STC 
ST00015AT  and  has  identified  several 
potential  unsafe  conditions.  [Results  of 
this  design  review  are  contained  in 
"FAA  Freighter  Conversion  STC 
Review,  Report  Number  4,  dated 
Februar\'  6.  1997."  hereinafter  referred 
to  as  "the  Design  Review  Report," 
which  is  included  in  the  Rules  Docket 
for  this  NPRM.]  This  NPRM  proposes 
corrective  action  for  three  of  those 
potential  unsafe  conditions  that  relate  to 
the  following  three  areas;  main  deck 
cargo  door  hinge,  main  deck  cargo  door 
svstems.  and  main  deck  cargo  barrier. 

Main  Deck  Cargo  Door  Hinge 

In  order  to  avoid  catastrophic 
structural  failure,  it  has  been  a  typical 
industr}-  approach  to  design  outward 
opening  cargo  doors  and  their  attaching 
structure  to  be  fail-safe  (i.e.,  designed  so 
that  if  a  single  structural  element  fails, 
other  structural  elements  are  able  to 
carr>'  the  redistributed  load).  Another 
potential  design  approach  is  safe-life, 
where  the  critical  structure  is  shown  by 
analyses  and/or  tests  to  be  capable  of 
withstanding  the  repeated  loads  of 
variable  magnitude  expected  in  service 


for  a  specific  service  life.  Safe-life  is 
usually  not  used  on  critical  structure 
because  it  is  difficult  to  account  for 
manufacturing  or  in-service  accidental 
damage.  For  this  reason,  plus  the  fact 
that  none  of  the  STC  holders  have 
provided  data  in  support  of  this 
approach,  the  safe-life  approach  will  not 
be  discussed  further  regarding  the 
design  and  construction  of  the  main 
deck  cargo  door  hinge. 

Structural  elements  such  as  the  main 
deck  cargo  door  hinge  are  subject  to 
severe  in-service  operating  conditions 
that  could  result  in  corrosion,  binding, 
or  seizure  of  the  hinge.  These 
conditions,  in  addition  to  the  normal 
operational  loads,  can  lead  to  early  and 
unpredictable  fatigue  cracking.  If  a  meun 
deck  cargo  door  hinge  is  not  a  fail-safe 
design,  a  fatigue  crack  could  initiate  and 
propagate  longitudinally  undetected, 
which  could  lead  to  a  complete  hinge 
failure.  A  possible  consequence  of  this 
undetected  failure  is  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight.  Service  experience  indicates 
that  the  opening  of  a  cargo  door  while 
the  airplane  is  in  flight  can  be  extremely 
hazardous  in  a  variety  of  ways  including 
possible  loss  of  flight  control,  severe 
structural  damage,  or  rapid 
decompression,  any  of  which,  could 
lead  to  loss  of  the  airplane. 

The  design  of  the  main  deck  cargo 
door  hinge  must  be  in  compliance  with 
Civil  Air  Regulations  (CAR)  part  4b, 
including  CAR  part  4b. 2 70,  which 
requires,  in  part,  that  catastrophic 
failure  or  excessive  structural 
deformation,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane,  is  not  probable  after  fatigue 
failure  or  obvious  partial  failure  of  a 
single  principal  structural  element.  One 
common  feature  of  a  fail-safe  hinge 
design  is  a  division  of  the  hinge  into 
multiple  segments  such  that,  following 
failure  of  any  one  segment,  the 
remaining  segments  would  support  the 
redistributed  load. 

The  main  deck  cargo  door  installed  in 
accordance  with  STC  ST00015AT  is 
supported  by  latches  along  the  bottom 
of  the  door  and  a  two-segment  hinge 
along  the  top.  This  two-segment  hinge  is 
considered  a  critical  structural  element 
for  this  STC.  A  crack  that  initiates  and 
propagates  longitudinally  along  either 
segment  of  the  hinge  will  eventually 
result  in  failure  of  the  entire  hinge, 
because  the  remaining  segment  of  the 
hinge  is  unable  to  support  the 
redistributed  loads.  Failure  of  the  entire 
hinge  can  result  in  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight. 

On  otner  Boeing  Model  727  series 
airplanes  modified  in  accordance  with 
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similar  STC's.  inspections  revealed  a 
nuinber  of  fasteners  with  both  short 
edge  margins  and  short  spacing  in  the 
cargo  door  cutout  external  doublers. 
Some  edge  margins  were  as  small  as  one 
fastener  diameter.  Fasteners  that  are 
placed  too  close  to  the  edge  of  a 
structural  member  or  spaced  too  close  to 
an  adjacent  fastener  can  result  in 
inadequate  joint  strength  and  stress 
concentrations,  which  may  result  in 
fatigue  cracking  of  the  skin.  If  such 
defects  were  to  exist  in  the  structure  of 
the  door  or  the  fuselage  to  which  the 
main  deck  cargo  door  hinge  is  attached. 
the  attachment  of  the  hinge  could  fail, 
and  consequently  cause  the  door  to 
iipfMi  while  the  airplane  is  in  flight. 

Smce  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  desit^n,  this  proposed  AD  would 
requiTP.  within  250  flight  cycles  after 
the  effective  date  of  the  AD,  a  one-time 
detailed  \isual  inspection  of  the 
external  surface  of  the  main  deck  cargo 
linor  hinge  (both  fuselage  and  door  side 
hinge  elements)  to  detect  cracks,  and 
repair,  if  necessary.  Accomplishment  of 
this  inspec:ticm  will  ensure  that  the 
subject  airplanes  are  not  in  immediate 
risk  of  hinge  failure. 

In  addition,  the  proposed  AD  would 
require  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  donr  skin  and  external  fuselage 
duubler  underlying  the  hinge  to  detect 
cracks  or  other  discrepancies  (e.g., 
double  or  closelv  drilled  holes, 
corrosion,  chips,  scratches,  or  gouges). 
The  proposed  AD  also  would  require 
installation  of  a  main  deck  cargo  door 
hinge  that  complies  with  the  applicable 
requirements  tif  CAR  part  4b,  including 
fail-safe  requirements.  Accomplishment 
of  this  detailed  visual  inspection  will 
ensure  the  integrity  of  the  door  and 
fuselage  structure  to  which  the  hinge  is 
attached.  The  proposed  compliance 
time  for  this  inspection  and  installation 
is  within  36  months  or  4,000  flight 
cvcles  after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  compliance 
time  is  based  on  the  FAA's  assessment 
(if  the  reasonable  amount  of  time  to 
redesign,  manufacture,  and  install  a  fail- 
safe hinge.  This  time  is  in  consideration 
of  the  18-month  time  period  estimated 
by  the  Bueing  727  industry  working 
group,  which  includes  operators, 
affected  STC  holders,  and  engineering 
organizations,  to  develop  FAA-approved 
redesigns.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 


Main  Deck  Cargo  Door  Systems 

In  early  1989,  two  transport  airplane 
accidents  were  attributed  to  cargo  doors 
coming  open  during  flight.  The  first 
accident  involved  a  Boeing  747  series 
airplane  in  which  the  cargo  door 
separated  from  the  airplane,  and 
damaged  the  fuselage  structure,  engines, 
and  passenger  cabin.  The  second 
accident  involved  a  McDonnell  Douglas 
DC-9  series  airplane  in  which  the  cargo 
door  opened  but  did  not  separate  from 
its  hinge.  The  open  door  disturbed  the 
airflow  over  the  empennage,  which 
resulted  in  loss  of  flight  control  and 
consequent  loss  of  the  airplane. 
Although  cargo  doors  have  opened 
occasionally  without  mishap  during 
takeoff,  these  two  accidents  serve  to 
highlight  the  extreme  potential  dangers 
associated  with  the  opening  of  a  cargo 
door  while  the  airplane  is  in  flight. 

As  a  result  of  these  cargo  door 
opening  accidents,  the  Air  Transport 
Association  (ATA)  of  America  formed  a 
task  force,  including  representatives  of 
the  FAA,  to  review  the  design, 
manufacture,  maintenance,  and 
operation  of  airplanes  fitted  with 
outward  opening  cargo  doors,  and  to 
make  recommendations  to  prevent 
inadvertent  cargo  door  openings  while 
the  airplane  is  in  flight.  A  design 
working  group  was  tasked  with 
reviewing  14  CFR  part  25.783  [and  its 
accompanying  Advisory  Circular  (AC) 
25.783-1,  dated  December  10.  1986] 
with  the  intent  of  clarifying  its  contents 
and  recommending  revisions  to  enhance 
future  cargo  door  designs.  This  design 
group  also  was  tasked  with  providing 
specific  recommendations  regarding 
design  criteria  to  be  applied  to  existing 
outward  opening  cargo  doors  to  ensure 
that  inadvertent  openings  would  not 
occur  in  the  current  transport  category 
fleet  of  airplanes. 

The  ATA  task  force  made  its 
recommendations  in  the  "ATA  Cargo 
Door  Task  Force  Final  Report."  dated 
May  15,  1991  (hereinafter  referred  to  as 
"the  ATA  Final  Report").  On  March  20. 
1992,  the  FAA  issued  a  memorandum  to 
the  Director-Airworthiness  and 
Technical  Standards  of  ATA 
(hereinafter  referred  to  as  "the  FAA 
Memorandum"),  acknowledging  ATA's 
recommendations  and  providing 
additional  guidance  for  purposes  of 
assessing  the  continuing  airworthiness 
of  existing  designs  of  outward  opening 
doors.  The  FAA  Memorandum  was  not 
intended  to  upgrade  the  certification 
basis  of  the  various  airplanes,  but  rather 
to  identify  criteria  td  evaluate  potential 
unsafe  conditions  identified  on  in- 
service  airplanes.  Appendix  1  of  this  AD 
contains  the  specific  paragraphs  from 


the  FAA  Memorandum  that  set  forth  the 
criteria  to  ivhich  the  outward  opening 
doors  should  be  shown  to  comply. 

Applying  the  applicable  requirements 
of  CAR  part  4b  and  design  criteria 
provided  by  the  FAA  Memorandum,  the 
FAA  has  reviewed  the  original  tvpe 
design  of  major  transport  airplanes, 
including  Boeing  727  airplanes 
equipped  with  outward  opening  doors, 
for  any  design  deficiency  or  service 
difficulty.  Based  on  that  review,  the 
FAA  identified  unsafe  conditions  and 
issued,  among  others,  the  following 
AD's: 

•  For  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes:  AD  89- 
n-02.  amendment  39-6216  (54  FR 
21416.  Mav  18,  19891; 

•  For  all  Boeing  Model  747  series 
airplanes:  AD  90-09-06.  amendment 
39-6581  (55  FR  15217,  Aoril  23,  1990); 

•  For  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes:  AD  93- 
20-02,  amendment  39-8709  (58  FR 
471545.  October  18.  1993); 

•  For  certain  Boeing  Model  747-100 
and  -200  series  airplanes:  AD  96-01-51. 
amendment  39-9492  (61  FR  1703. 
January  23.  1996);  and 

•  For  certain  Boeing  Model  727-100 
and  -200  series  airplanes;  AD  96-16-08, 
amendment  39-9708  (61  FR  41733, 
August  12.  1996). 

Using  the  criteria  specified  in  the 
ATA  Final  Report  and  the  F.A-A 
Memorandum  as  evaluation  guides,  the 
FAA  conducted  an  engineering  design 
review  and  inspection  of  an  airplane 
modified  in  accordance  with  STC 
STUU015AT  (held  by  Kitty  Hawk).  The 
FAA  identified  a  number  of  design 
features  of  the  main  deck  cargo  door 
systems  of  this  STC  that  are  unsafe  and 
do  not  meet  the  criteria  specified  in  the 
ATA  Final  Report  and  the  FAA 
Memorandum.  The  FAA  design  review 
team  determined  that  the  design  data  of 
this  STC  did  not  include  an  adequate 
safety  analysis  of  the  main  deck  cargo 
door  systems. 

For  airplanes  modified  in  accordance 
with  STC  ST00015AT.  the  FAA 
considers  the  following  three  specific 
design  deficiencies  of  the  main  deck 
cargo  door  systems  to  be  unsafe: 

1   Means  to  Visually  Inspect  the  Locking 
Mechanism 

The  three  view  ports  installed  in 
accordance  with  STC  ST00015AT  are 
located  for  viewing  locking  pins  at  the 
No.  2,  No.  4,  and  No.  6  latch  positions 
of  the  main  deck  cargo  door.  These  view 
ports  are  intended  to  allow  the  flight 
crew  to  conduct  a  visual  inspection  of 
the  cargo  door  locking  mechanism  to 
determine  whether  or  not  the  cargo  door 
is  closed,  latched,  and  locked.  The  view 
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ports  are  used  in  conjunction  with  the 

door  warning  .system  and  should 
provide  a  suitable  back-up  fur 
confirming  that  the  door  is  closed, 
latched  and  lucked  in  the  event  that  the 
main  deck  cargo  door  warning  system 
malfunctions. 

However,  during  the  FAA  design 
review,  it  was  determined  that  these 
\iew  ports  are  installed  at  an  angle; 
therefore,  a  visual  inspection  of  the 
locking  pins  is  not  possible.  Therefore, 
the  FAA  finds  that  these  view  ports 
cannot  be  used  to  confirm  that  the  door 
is  closed,  latched,  and  locked  when  the 
cargo  door  warning  system 
malfunctions. 

As  discussed  in  the  ATA  Final  Report 
and  the  FAA  Memorandum,  there  must 
be  a  means  of  directly  inspecting  each 
lock  or.  at  a  minimum,  the  locks  at  each 
end  of  the  lock  shaft  of  certain  designs, 
such  that  a  failure  condition  in  the  lock 
shaft  would  be  detectable. 

2.  Means  to  Prevent  Pressurization  to  an 
Unsafe  Level 

Boeing  727-200  airplanes  modified  in 
accordance  with  STC  ST00015AT  are 
configured  to  utilize  two  outward 
opening  \ent  doors  for  the  purpose  of 
preventing  pressurization  of  the 
airplane  to  an  unsafe  level  in  the  event 
the  main  deck  cargo  door  is  not  closed. 
latched,  and  locked.  Because  the  vent 
door  openings  are  approximately  six 
inches  in  diameter,  the  opening  area 
may  be  insufficient  to  prevent 
pressurization  of  the  airplane  to  an 
unsafe  level  in  the  event  the  main  deck 
cargo  door  is  noi  closed,  latched,  and 
locked.  Paragraph  (l)(d)  of  Appendix  1 
describes  the  requirement  that  a 
warning  indication  be  provided  to  the 
door  operators  station  to  monitor  the 
door  condition.  Another  function  of  the 
vent  doors,  if  properly  designed,  would 
be  to  provide  such  a  visual  warning 
indication.  If  the  vent  door  is  open,  the 
door  operator  will  know  the  door  is  not 
closed,  locked,  and  latched.  The  vent 
doors  in  this  design  are  not  spring 
loaded  to  the  fully  open  position.  As  a 
result,  they  may  appear  to  be  closed 
when  in  fact  they  are  not,  Rather  than 
provide  a  positive  indication  of  a  safe 
door,  they  can  create  a  false  indication 
of  the  door  status.  Therefore,  the 
position  of  these  vent  doors  cannot  be 
used  to  indicate  that  the  main  cargo 
door  is  closed,  latched,  and  locked,  nor 
that  there  is  a  malfunction  in  the  vent 
door  system. 

"Failure  Mode  and  Effects  Analvsis 
(FMEA)  for  B727-200  Cargo  Door" 
Modifications."  dated  November  20. 
1991.  was  prepared  by  the  STC  holder 
as  a  qualitative  safety  analysis  for  the 
vent  door  system  of  this  -STC.  The 


FMEA  indicates  that  the  system  has 
single  point  failures  of  the  vent  door 
systems  that  can  result  in  a  false 
indication  that  the  door  is  safe.  The 
presence  of  single  point  failures  reflects 
that  the  system  does  not  meet  the 
standard  established  in  the  ATA  Final 
Report  and  FAA  memorandum  that  a 
false  indication  of  a  closed,  latched,  and 
locked  condition  is  improbable. 

3.  Powered  Lock  Systems 

The  main  deck  cargo  door  actuation 
control  system  for  STC  ST00015AT 
utilizes  a  powered  lock  system.  The 
main  deck  cargo  door  control  system  for 
STC  ST00015AT  that  utilizes  electrical 
interlock  switches  is  designed  to  remove 
door  control  power  (electrical  and 
hydraulic)  prior  to  flight  and  to  prevent 
inadvertent  door  openings.  The  design 
shows  the  likelihood  that  latent  and/or 
single  point  failures  can  restore  or 
continue  to  allow  power  to  the  door 
controls  and  cause  inadvertent  door 
openings.  The  failure  modes  may  be 
found  in  the  electrical  pwrtion  of  the 
door  control  panel,  which,  in  turn, 
activates  the  door  control  hydraulics. 
The  potential  for  the  occurrence  of  these 
failure  conditions  is  increased  by  the 
harsh  operating  environment  of  freighter 
airplanes.  Door  system  components  are 
routinely  exposed  to  precipitation,  dirt. 
grease,  and  foreign  object  intrusion,  all 
of  which  increase  the  likelihood  of 
damage.  As  a  result,  wires,  switches, 
and  relays  have  a  greater  potential  to  fail 
or  short  circuit  in  such  a  way  as  to  allow 
the  cargo  door  to  be  powered  open 
without  an  operator  s  command  and 
regardless  of  electrical  interlock 
positions. 

A  systems  safety  analysis  would 
normally  evaluate  and  resolve  the 
potential  for  these  types  of  unsafe 
conditions.  However,  the  design  data  for 
STC  ST00015AT  includes  a  systems 
safety  analysis  that  is  insufficient  to 
show  that  an  inadvertent  opening  of  the 
main  deck  cargo  door  after  it  is  fully 
closed,  latched,  and  locked  is  extremely 
improbable.  The  need  for  a  system 
safety  analysis  is  identified  in  the  ATA 
Final  Report  and  the  FAA 
Memorandum. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require,  within  60  days  after  the 
effective  date  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  Supplement  to 
provide  the  flight  crew  with  procedures 
for  ensuring  that  the  mam  deck  cargo 
door  is  closed,  latched,  and  locked  prior 
to  dispatch  of  the  airplane;  and 
installing  any  associated  placards. 


In  addition,  the  proposed  AD  would 
require,  within  36  months  after  the 
effective  date  of  the  AD,  incorporation 
of  redesigned  main  deck  cargo  door 
systems  (e.g.,  power  control,  view  ports, 
and  means  to  prevent  pressurization  to 
an  unsafe  level  if  the  main  deck  cargo 
door  is  not  closed,  latched,  and  locked), 
including  any  associated  procedures 
and  placards  that  comply  with  the 
applicable  requirements  of  CAR  part  4b 
and  design  criteria  of  the  ATA  Final 
Report  and  the  FAA  Memorandum. 
Design  data  provided  in  support  of  the 
door  systems  re-design  should  include  a 
Systems  Safety  Analysis  and 
Instructions  for  Continued 
Airworthiness  that  are  acceptable  to  the 
FAA.  Accomplishment  of  the 
incorporation  of  redesigned  main  deck 
cargo  door  systems  will  prevent  rapid 
decompression  and/or  structural 
damage  to  the  airplane  as  a  result  of  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
incorporate  redesigned  main  deck  cargo 
door  systems.  This  time  is  in 
consideration  of  the  18-month  time 
period  estimated  by  the  Boeing  727 
industry  working  group,  which  includes 
operators,  affected  STC  holders,  and 
engineering  organizations,  to  develop 
FAA-approved  redesigns. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cargo  Barrier 

in  order  to  ensure  the  safety  of 
occupants  diu-ing  emergency  landing 
conditions,  the  FAA  first  established  in 
1934,  a  set  of  inertia  load  factors  used 
to  design  the  structure  for  restraining 
items  of  mass  in  the  fuselage.  Because 
the  airplane  landing  speeds  have 
increased  over  the  years  as  the  fleet  has 
transitioned  from  propeller  to  jet  design, 
inertia  load  factors  were  changed  as 
specified  in  CAR  part  4b.260. 
Experience  has  shown  that  an  airplane 
designed  to  this  regulation  has  a 
reasonable  probability  of  protecting  its 
occupants  from  serious  injury  in  an 
emergency  landing.  The  727  passenger 
airplane  was  designed  to  these  criteria 
which  specified  an  ultimate  inertia  load 
requirement  of  9g  in  the  forward 
direction.  This  criteria  was  applied  to 
the  seats  and  structure  restraining  the 
occupants,  including  the  flight  crew,  as 
well  as  other  items  of  mass  in  the 
fuselage. 

When  the  727  passenger  airplane  is 
converted  to  carr\'  cargo  on  the  main 
deck,  a  cargo  barrier  is  required,  since 
most  cargo  containers  and  the  container- 
to-floor  attaching  devices  are  not 
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designed  to  withstand  emergency 
landing  loads.  In  fact,  the  FAA  estimates 
that  the  container-to-nofjr  attaching 
devices  will  onlv  support  approximately 
1.5g's  to  3g's  in  the  forward  direction. 
Without  a  9g  cargo  barrier,  it  is  probable 
that  the  loads  associated  with  an 
emergency  landing  would  cause  the 
cargo  to  become  unrestrained  and 
impact  the  occupants  of  the  airplane, 
which  could  result  in  serious  injury  or 
death. 

The  structural  inadequacy  of  the  cargo 
barrier  was  evident  to  the  FAA  during 
its  review  in  October  1996  of  a  Boeing 
727  modified  in  accordance  with  STC 
.ST00015AT.  The  observations  revealed 
that  the  design  of  the  cargo  barrier  floor 
attachment  and  circumferential 
supporting  structure  does  not  provide 
adequate  strength  to  withstand  the  9g 
forward  inertia  load  generated  by  the 
main  deck  cargo  mass,  nor  does  it 
provide  a  load  path  to  effectively 
transfer  the  loads  from  the  cargo  barrier 
to  the  fuselage  structure  of  the  airplane. 
These  observations  are  supported  by 
data  contained  in  "ER  2785.  Structural 
.Substantiation  of  the  50k  9g  Bulkhead 
Restraint  Svstem  in  Support  of  STC 
SAl543SO'PN  53-1292-401  for  the  9g 
Bulkhead  53-1980-300  Assembly  with 
Upper  Attachment  Structure.  Lower 
Attachment  Structure.  Floor  Shear  Web 
Structure,  Seat  Track  Splice  Fittings, 
Seat  Tracks,  and  Seat  Track  Splices," 
dated  September  29.  1996,  by  M.  F. 
Daniel.  Although  this  report  was 
specific  to  STC  SA1543SO.  the  FAA  has 
determined  that  the  data  are  applicable 
to  airplane  modified  in  accordance  with 
STC  ST00015AT  because  the  design 
principles  for  attachment  of  the  barriers 
in  both  STC's  are  the  same.  The  report 
reveals  that  structural  deficiencies  were 
found  in  the  net  attach  plates  and  floor 
attachment  structure  of  the  cargo 
barrier.  The  data  show  large  negative 
margins  of  safety,  which  indicate  that 
the  inertia  load  capability  of  the  cargo 
harrier  is  closer  to  2g  than  the  required 
9g  in  the  forward  direction.  From  these 
analyses,  it  is  evident  that  the  cargo 
barrier  would  not  be  capable  of 
preventing  serious  injury  to  the 
occupants  during  an  emergency  landing 
event  with  the  full  allowable  cargo  load. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  e.xist  or 
develop  on  other  products  of  this  same 
tvpe  design,  this  proposed  AD  would 
require  installation  of  a  main  deck  cargo 
barrier  that  complies  with  the 
applicable  requirements  of  CAR  part  4b. 
Accomplishment  of  the  installation  will 
prevent  serious  in)ur>'  to  the  occupants 
in  the  event  of  an  emergency  landing. 
The  proposed  compliance  time  for  the 
installation  is  within  36  months  or 


4,000  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  first. 
This  compliance  time  is  based  on  the 
FAA's  assessment  of  the  reasonable 
amount  of  time  to  redesign, 
manufacture,  and  install  the  cargo 
barrier.  This  time  is  consistent  with 
estimates  by  affected  STC  holders  and 
operators  that  necessary  redesigns  can 
by  developed  and  approved  by  the  FAA 
within  12  to  18  months  from  August 
1998. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

This  analysis  examines  the  cost  of  a 
proposed  AD  that  would  require  the 
installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
a  9g  cargo  barrier  on  Boeing  Model  727 
series  airplanes  that  have  been  modified 
in  accordance  with  an  STC  held  bv  Kittv 
Hawk  Air  Cargo.  As  discussed  above, 
the  FAA  has  determined  that  the  main 
deck  cargo  door  hinge  is  not  fail-safe, 
that  certain  main  deck  cargo  door 
control  systems  do  not  provide  an 
adequate  level  of  safety,  and  that  the 
main  deck  cargo  barrier  is  not 
structurally  adequate  during  a  minor 
crash  landing. 

Approximately  5  U.S. -registered 
Boeing  Model  727  series  airplane  would 
be  affected  by  the  proposed  AD.  Kitty 
Hawk,  owner  of  the  STC.  operates  all  of 
these  airplanes.  The  following 
discussion  addresses,  in  sequence,  the 
actions  in  proposed  Rules  Docket  No. 
97-NfM-234-AD  and  the  estimated  cost 
associated  with  each  of  these  actions. 
An  analysis  of  the  estimated  cost  is  also 
available  in  the  Rules  Docket. 

1 .  Main  Deck  Cargo  Door  Hinge 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  modified  Boeing 
Model  727  series  airplanes,  paragraph 
(a)  of  the  proposed  AD  would  require, 
within  250  flight  cycles  after  the 
effective  date  this  AD,  a  one-time 
detailed  visual  inspection  to  detect 
cracks  of  the  external  surface  of  the 
main  deck  cargo  door  hinge. 

Paragraph  (b)(1)  of  the  proposed  AD 
would  require,  within  36  months  or 


4,000  cycles  after  the  effective  date  of 
this  AD.  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge.  The  FAA 
estimates  that  compliance  with  this 
inspection  would  take  200  hours  at  a 
cost  of  Si  2.000  per  airplane,  or  S600.000 
for  the  affected  fleet.  Kitty  Hawk 
estimates  that  compliance  with  these 
two  inspections  would  cost 
approximatelv  Si. 430  per  airplane,  or 
$7,150  for  the  affected  fleet. 

Paragraph  {b)(2)  of  the  proposed  AD 
would  require  installation  of  a  fail-safe 
door  hinge.  The  compliance  time  for 
this  installation  also  would  be  36 
months  or  4,000  cycles  after  the 
effective  date  this  AD.  Kittv  Hawk 
estimates  the  cost  to  design  and 
certificate  such  a  hinge  is  350,000.  that 
no  parts  for  a  fail-safe  door  hinge  would 
be  required,  and  that  the  cost  of  the 
modification  would  cost  Si 5.000.  Total 
compliance  costs  for  this  proposed 
provision  for  the  affected  fleet  of  5 
airplanes  would  be  $125,000. 

Paragraph  (c)  of  the  proposed  AD 
would  require  that,  if  anv  cracks  or 
discrepancies  are  detected  during  the 
inspections  required  by  paragraph  (a)  or 
(b)(1)  of  the  proposed  AD.  repairs  must 
be  made  prior  to  further  flight.  The  cost 
of  these  repairs  is  not  attributable  to  this 
proposed  AD. 

For  purposes  of  this  analysis,  the  FAA 
assumes  an  effective  date  of  (ulv  1, 
2000.  The  cost  to  comply  with  proposed 
paragraphs  (a)  through  (c)  over  the  36- 
month  compliance  period  is  $132,000  or 
$116,000  discounted  to  present  value  at 
7  percent.  The  F.AA  assumes  that  the 
installation  of  the  main  deck  cargo  door 
hinge  [paragraph  (b)(1)]  would  be 
accomplished  at  the  same  time  as  the 
detailed  visual  inspection  of  fastener 
holes  (paragraph  (b)(2)].  The  FAA  also 
assumes  that  Kitty  Hawk  would  perform 
these  two  activities  uniformly 
throughout  the  36-month  period. 
Finally,  the  certification  cost  for  the 
main  deck  cargo  door  hinge  would  be 
incurred  within  the  first  6  months  after 
the  effective  date  of  this  AD. 

2.  Main  Deck  Cargo  Door  Systems 

Paragraph  (d)  of  the  proposed  AD 
would  require,  within  60  davs  after  the 
effective  date  of  this  AD,  a  revision  to 
the  Limitations  Section  of  the  FAA- 
approved  AFM  Supplement  by  inserting 
procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  to  dispatch  of  the  airplane.  In 
addition,  paragraph  (d)  of  the  proposed 
AD  would  require  the  installation  of  any 
associated  placards. 

The  FAA  assumes  that  Boeing  Model 
727  series  airplanes  converted  under  a 
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Kitty  Hawk  STC  will  have  an  acceptable 

pressurization  vent  door  installed, 
which  operators  could  use  to  visually 
determine  whether  the  vent  is  in  the 
proper  position  prior  to  dispatch, 
indicating  that  the  door  is  closed, 
latched,  and  locked^  The  FAA  estimates 
that  this  activity  would  take  no  more 
than  30  minutes.  Assuming  each 
affected  airplane  flies  one  flight  per  dav. 
260  days  per  year,  the  estimated  cost  per 
inspection  would  be  S30.  or  S7.800  per 
airplane  per  year  until  the  door  system 
is  changed,  a  total  of  S58.500  over  36 
months. 

Paragraph  (e)  of  the  proposed  AD 
would  require,  within  36  months  after 
the  effective  date  of  this  AD. 
incorporation  of  a  redesigned  main  deck 
cargo  door  system.  Kitty  Hawk  estimates 
that  the  development  and  certification 
of  the  system  would  cost  Si  75,000, 
Modification  parts  would  cost  S38.000 
per  airplane  and  labor  costs  would  be 
$23,500  per  airplane.  The  FAA  assumes 
that  operators  would  incorporate  the 
redesigned  main  deck  cargo  door  svstem 
during  regularly  scheduled 
maintenance.  (Kitty  Hawk  indicates  that 
any  lost  revenue  due  to  additional  down 
time  should  be  attributed  to  the 
installation  of  the  9g  main  deck  cargo 
barrier,  discussed  below.)  The  total 
costs  of  installing  a  redesigned  main 
deck  cargo  door  system,  including 
certification,  parts,  and  labor  would  be 
S482.500  over  the  36-month  period. 

The  total  estimated  cost  to  complv 
with  proposed  requirements  for  the 
main  deck  cargo  door  system  is 
$541,000  or  $523,000.  discoimted  to 
present  value. 

3.  Main  Deck  Cargo  Barrier 

Paragraph  (f)  of  the  proposed  AD 
would  require,  within  36  months  or 
4.000  flight  cycles  after  the  effective 
date  of  this  AD,  installation  of  a  main 
deck  cargo  barrier  that  complies  with 
the  applicable  requirements  of  CAR  part 
4b.  Ventura  Aerospace  holds  an  STC  for 
an  approved  9g  barrier,  and  Kitty  Hawk 
indicates  that  they  may  purchase 
barriers  manufactured  to  this  ,STC.  The 
cost  of  the  barrier  kits  is  $67,500.  Kitty 
Hawk  estimates  that  labor  would  cost 
$13,500  per  airplane  and  that  an 
affected  airplane  would  be  out-of- 
service  3  additional  days,  at  a  cost  of 
$15,000  per  day,  while  this  barrier  is 
installed. 

The  FAA  assumes  that  Kitty  Hawk 
would  install  9g  barriers  uniformly  over 
the  36-month  compliance  period.  The 
total  non-discounted  cost  of  this 
proposed  requirement  w^ould  be 
$630,000,  or  $551,000  discounted  to 
present  value. 


4.  Alternative  Methods  of  Compliance 
(AMOCj  and  Special  Flight  Permits 

Paragraph  (g)  of  the  proposed  AD 
would  allow  an  AMOC  or  adjustment  of 
compliance  time  that  provides  an 
acceptable  level  of  safety  if  approved  by 
the  Manager  of  the  Atlanta  ACO.  The 
FAA  is  unable  to  determine  the  cost  of 
an  AMOC.  but  assumes  it  would  be  less 
than  the  cost  of  complying  with  the 
proposed  provisions  in  paragraphs  (a) 
through  (f)  of  the  proposed  AD, 

Paragraph  (h)  of  the  proposed  ,AD 
would  allow  special  flight  permits  in 
accordance  with  the  regulations  to 
operate  an  affected  airplane  to  a  location 
where  the  requirements  of  the  proposed 
AD  could  be  accomplished, 

5,  Total  Cost  of  the  Proposed  AD 

The  FAA  estimates  that  the  total 
compliance  cost  of  the  proposed  AD 
would  be  $1,3  million,  or  $1.2  million 
discounted  to  present  value. 

The  Regulator\-  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory-  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatorv  proposals 
and  to  explain  the  rationale  for  their 
actions  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-tor-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulator^'  flexibility  analysis  as 
described  in  the  RF.\,  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(t)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certif\- 
and  an  RFA  is  not  required  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear 

Only  one  operator.  Kitty  Hawk,  would 
be  affected  by  this  proposed  ,AD.  Kitty 
Hawk  IS  small,  that  is.  it  employs  fewer 
than  1.500  persons.  However,  pursuant 
to  the  Regulatorv  Flexibilitv  .Act,  5 
U,S,C,  605(b).  the  FAA  certifies  that  this 
proposed  AD  would  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities, 
because  one  entity  is  not  a  substantial 
number. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-1  on  March  22,  1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  finaJ 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate,"  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantlv  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  anv.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatorv  proposals. 

This  proposed  AD  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeins:  Docket  97-NM-234-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  ST00015AT.  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner  operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effec  t  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
deck  cargo  door  hinge  or  failure  of  the  cargo 
door  systems,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  rapid  decompression, 
and  structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which  could 
iniure  occupants;  accomplish  the  following: 

Actions  .\ddressing  the  Main  Deck  Cargo 
Door  Hinge 

(a)  Within  250  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  external  surface  of 
the  main  deck  cargo  door  hinge  (both 
fuselage  and  door  side  hinge  elements)  to 
detect  cracks. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularitv.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  mtensity  deemed  appropriate  by 
the  inspec  tor.  Inspection  aids  such  as  mirror, 
magnifvmg  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

lb)  Within  36  months  or  4.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  accomplish  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge  and  the 
door  skin  and  external  fuselage  doubler 
underlying  the  hinge  to  detect  cracks  or  other 
discrepancies  [e.g.,  double  or  closely  drilled 
holes,  corrosion,  chips,  scratches,  or  gouges). 
The  detailed  visual  inspection  shall  be 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (ACO).  FAA. 


Transport  Airplane  Directorate.  The 
requirements  of  this  paragraph  may  be 
accomplished  prior  to  or  concurrently  with 
the  requirements  of  paragraph  (b)(2)  of  this 
AD. 

(2)  Install  a  main  deck  cargo  door  hinge 
that  complies  with  the  applicable 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b,  including  fail-safe  requirements,  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  ACO. 

(c)  If  any  crack  or  discrepancy  is  detected 
during  the  detailed  visual  inspection 
required  by  either  paragraph  (a)  or  (b)(1)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  ACO. 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Systems 

(d)  Within  60  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  Supplement  by  inserting  therein 
procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  to  dispatch  of  the  airplane,  and  install 
any  associated  placards.  The  AFM  revision 
procedures  and  installation  of  any  associated 
placards  shall  be  accomplished  in 
accordance  with  a  method  approved  by  the 
Manager,  Los  Angeles  ACO. 

(e)  Within  36  months  after  the  effective 
date  of  this  AD,  incorporate  redesigned  main 
deck  cargo  door  systems  (e.g.,  power  control, 
view  ports,  and  means  to  prevent 
pressurization  to  an  unsafe  level  if  the  main 
deck  cargo  door  is  not  closed,  latched,  and 
locked),  including  any  associated  procedures 
and  placards,  that  comply  with  the 
applicable  requirements  of  CAR  part  4b  and 
criteria  specified  in  Appendix  1  of  this  AD; 
in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  ACO. 

Note  3:  The  design  data  submitted  for 
approval  should  include  a  Systems  Safety 
Analysis  and  Instructions  for  Continued 
Airworthiness  that  are  acceptable  to  the 
Manager.  Los  Angeles  ACO 

Actions  Addressing  the  Main  Deck  Cargo 
Barrier 

(f)  Within  36  months  or  4.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  install  a  main  deck  cargo  barrier 
that  complies  with  the  applicable 
requirements  of  CAR  part  4.b.  in  accordance 
with  a  method  approved  by  the  Manager.  Los 
Angeles  ACO. 

Note  4:  The  maximum  main  deck  total 
payload  that  can  be  carried  is  limited  to  the 
lesser  of  the  approved  cargo  barrier  weight 
limit,  weight  permitted  by  the  approved 
maximum  zero  fuel  weight,  weight  permitted 
by  the  approved  main  deck  position  weights, 
weight  permitted  by  the  approved  main  deck 
running  load  or  distributed  load  limitations. 
or  approved  cumulative  zone  or  fuselage 
monocoque  structural  loading  limitations 
(including  lower  hold  cargo). 

Note  5:  Installation  of  a  Ventura  Aerospace 
Inc.  cargo  barrier  STC  ST00848LA  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  contained 


in  this  proposal  that  provides  an  acceptable 
level  of  safety  may  be  used  if  approved  by 
the  Manager,  Los  Angeles  ACO.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Appendix  1 

Excerpt  from  an  FAA  Memorandum  to 
Director- Airworthiness  and  Technical 
Standards  of  ATA.  dated  March  20, 1992. 

"(1)  Indication  System: 

(a)  The  indication  system  must  monitor  the 
closed,  latched,  and  locked  positions, 
directly. 

(b)  The  indicator  should  be  amfcer  unless 
it  concerns  an  outward  opening  door  whose 
opening  during  takeoff  could  present  an 
immediate  hazard  to  the  airplane.  In  that  case 
the  indicator  must  be  red  and  located  in 
plain  view  in  front  of  the  pilots.  .An  aural 
warning  is  also  advisable.  A  display  on  the 
master  caution/warning  system  is  also 
acceptable  as  an  indicator.  For  the  purpose 
of  complying  with  this  paragraph,  an 
immediate  hazard  is  defined  as  significemt 
reduction  in  controllability,  structural 
damage,  or  impact  with  other  structures, 
engines,  or  controls. 

(c)  Loss  of  indication  or  a  false  indication 
of  a  closed,  latched,  and  locked  condition 
must  be  improbable. 

(d)  A  warning  indication  must  be  provided 
at  the  door  operators  station  that  monitors 
the  door  latched  and  locked  conditions 
directly,  unless  the  operator  has  a  visual 
indication  that  the  door  is  fully  closed  and 
locked.  For  example,  a  vent  door  that 
monitors  the  door  locks  and  can  be  seen  from 
the  operators  station  would  meet  this 
requirement. 

(2)  Means  to  Visually  Inspect  the  Locking 
Mechanism: 

There  must  be  a  visual  means  of  directly 
inspecting  the  locks.  Where  all  locks  are  tied 
to  a  common  lock  shaft,  a  means  of 
inspecting  the  locks  at  each  end  mav  be 
sufficient  to  meet  this  requirement  provided 
no  failure  condition  in  the  lock  shaft  would 
go  undetected  when  viewing  the  end  locks. 
Viewing  latches  may  be  used  as  an  alternate 
to  viewing  locks  on  some  installations  where 
there  are  other  compensating  features. 

(3)  Means  to  Prevent  Pressurization: 

All  doors  must  have  provisions  to  prevent 
initiation  of  pressurization  of  the  airplane  to 
an  unsafe  level,  if  the  door  is  not  fully  closed, 
latched  and  locked. 

(4)  Lock  Strength: 

Locks  must  be  designed  to  withstand  the 
maximum  output  power  of  the  actuators  and 
maximum  expected  manual  operating  forces 
treated  as  a  limit  load.  Under  these 
conditions,  the  door  must  remain  closed, 
latched  and  locked. 
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(5)  Power  Availability: 

All  power  to  the  door  must  be  removed  in 
flight  and  it  must  not  be  possible  for  the 
flight  crew  to  restore  power  to  the  door  while 
in  flight. 

(6)  Powered  Lock  Systems: 

For  doors  that  have  powered  lock  systems, 
it  must  be  shown  by  safety  analysis  that 
inadvertent  opening  of  the  door  after  it  is 
fully  closed,  latched  and  locked,  is  extremely 
improbable." 

Issued  in  Renton,  Washington,  on 
November  4.  1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-29475  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  97-NM-233-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1368SO,  SA1797SO.  or 
SA1798SO 

agency:  Federal  Aviation 

Admini.stration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 

Liinrv.>Li  V  c  {i\LJi  tiiai  13  a^jjiiLdiJir  lO 

certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carn.'ing 
("freighter")  configuration.  This 
proposal  would  require,  among  other 
actions,  installation  of  a  fail-safe  hinge. 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
9g  cargo  barrier.  This  proposal  is 
prompted  by  the  FA^A's  determination 
that  the  main  deck  cargo  door  hinge  is 
not  fail-safe,  that  certain  main  deck 
cargo  door  control  systems  do  not 
provide  an  adequate  level  of  safety;  and 
that  the  main  deck  cargo  barrier  is  not 
structurally  adequate  during  an 
emergency  landing.  The  actions 
specified  by  the  proposed  .AD  are 
intended  to  prevent  structural  failure  of 
the  main  deck  cargo  door  hinge  or 
failure  of  the  cargo  door  system,  which 
could  result  in  the  loss  or  opening  of  the 
cargo  door  while  the  airplane  is  in 
flight,  rapid  decompression,  and 
structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo 
barrier  during  an  emergency  landing, 
which  could  injure  occupants. 


DATES:  Comments  must  be  received  by 

Dt'combfT  27.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  97-NM- 
233-AD,  1601  Lind  Avenue  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  by  appointment  only  between 
the  hours  of  9  a.m.  and  3  p.m.,  Monday 
through  Fridav.  except  Fpderal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Sconyers,  Associate  Manager,  Airframe 
and  Propulsion  Branch.  ACE-117A. 
FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard.  Suite  450.  Atlanta,  Georgia 
30349;  telephone  (770)  703-6076,  fax 
(770) 703-6097. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify-  the  Rules  Docket  Number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  nn  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator,-,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-233-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-1 14.  Attention:  Rules  Docket  .No 
97-NM-233-AD,  1601  Lind  Avenue. 
SW,  Renton.  Washington  9805.=)-4056. 


Discussion 

Supplemental  Type  Certificates  (STC) 
SA1797SO  and  SA1368SO  (held  by 
Aeronautical  Engineers,  Inc.)  specify  a 
design  for  a  main  deck  cargo  door, 
associated  cargo  door  cutout,  and  door 
systems.  STC  SA1798SO  (held  by 
Aeronautical  Engineers,  Inc.)  specifies  a 
design  for  a  Class  "E"  cargo  interior 
with  a  cargo  barrier.  As  discussed  in 
notice  of  proposed  rulemaking  (NPRM), 
Rules  Docket  No.  97-NM-79-AD  (the 
final  rule,  AD  98-26-19,  amendmen' 
39-10962,  was  pubhshed  in  the  Federal 
Register  on  Januarv-  12.  1999  (64  FR 
2016)],  which  is  applicable  to  certain 
Boeing  Model  727  series  airplanes  that 
have  been  converted  from  a  passenger  to 
a  cargo-carrying  ("freighter") 
configuration,  the  FAA  has  conducted  a 
design  review  of  Boeing  Model  727 
series  airplanes  modified  in  accordance 
with  STC's  SA1797SO  and  SA1798SO 
and  has  identified  several  potential 
unsafe  conditions.  [Results  of  this 
design  review  are  contained  in  "FAA 
Freighter  Conversion  STC  Review, 
Report  Number  3,  dated  January  27, 
1997,"  hereinafter  referred  to  as  "the 
Design  Review  Report,"  which  is 
included  in  the  Rules  Docket  for  this 
NPRM.]  This  NPRM  proposes  corrective 
action  for  three  of  those  potential  unsafe 
conditions  that  relate  to  the  following 
three  areas:  Main  deck  cargo  door  hinge, 
main  deck  cargo  door  systems,  and  main 
deck  cargo  barrier 

Main  Deck  Cargo  Door  Hinge 

In  order  to  avoid  catastrophic 
structural  failure,  it  has  been  a  typical 
industr\'  approach  to  design  outward 
opening  cargo  doors  and  their  attaching 
structure  to  be  fail-safe  (i.e.,  designed  so 
that  if  a  single  structural  element  fails, 
other  structural  elements  are  able  to 
carry  resulting  loads).  Another  potential 
design  approach  is  safe-life,  where  the 
critical  structure  is  shown  by  analyses 
and/or  tests  to  be  capable  of 
withstanding  the  repeated  loads  of 
variable  magnitude  expected  in  service 
for  a  specific  service  life.  Safe-life  is 
usually  not  used  on  critical  structure 
because  it  is  difficult  to  account  for 
manufacturing  or  in-service  accidental 
damage.  For  this  reason,  plus  the  fact 
that  none  of  the  STC  holders  have 
provided  data  in  support  of  this 
approach,  the  safe-life  approach  will  not 
be  discussed  further  regarding  the 
design  and  construction  of  the  main 
deck  cargo  door  hinge. 

Structural  elements  such  as  the  main 
deck  cargo  door  hinge  are  subject  to 
severe  in-service  operating  conditions 
that  could  result  in  corrosion,  binding, 
or  seizure  of  the  hinge.  These 
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conditions,  in  addition  to  the  normal 
operational  loads,  can  lead  to  early  and 
unpredictable  fatigue  cracking.  If  a  main 
deck  cargo  door  hinge  is  not  a  fail-safe 
design,  a  fatigue  crack  could  initiate  and 
propagate  longitudinally  undetected. 
which  cnuid  lead  to  a  c;nmplete  hinge 
failure.  A  pos.sible  consequence  of  this 
undetected  failure  is  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight.  -Senice  experience  indicates 
that  the  opening  of  a  cargo  door  while 
the  airplane  is  in  flight  can  be  extremely 
hazardous  in  a  variety  of  ways  including 
possible  loss  of  flight  control,  severe 
structural  damage,  or  rapid 
decompression,  any  of  which,  could 
lead  to  loss  of  the  airplane. 

The  design  of  the  main  deck  cargo 
door  hinge  must  be  in  compliance  with 
Civil  Air  Regulations  (CAR)  part  4b, 
including  CAR  part  4b. 270.  which 
requires,  in  part,  that  catastrophic 
failure  or  excessive  stnictural 
deformation,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane,  is  not  probable  after  fatigue 
failure  or  obvious  partial  failure  of  a 
single  principal  structural  element.  One 
common  feature  of  a  fail-safe  hinge 
design  is  a  division  of  the  hinge  into 
multiple  segments  such  that,  following 
failure  of  any  one  segment,  the 
remaining  segments  would  support  the 
redistributed  load 

The  main  deck  cargo  door  installed  in 
accordance  with  STC's  SA1797SO  and 
SA1368SO  is  supported  bv  latches  along 
the  bottom  of  the  door  and  a  two- 
segment  hinge  along  the  top.  This  two- 
segment  hinge  is  considered  a  critical 
structural  element  for  these  STC's.  A 
crack  that  initiates  and  propagates 
longitudinally  along  either  segment  of 
the  hinge  will  eventually  result  in 
failure  of  the  entire  hinge,  because  the 
remaining  segment  of  the  hinge  is 
unable  to  support  the  redistributed 
loads.  Failure  of  the  entire  hinge  can 
result  in  the  opening  of  the  main  deck 
cargo  door  while  the  airplane  is  in 
flight. 

As  discussed  in  the  Design  Review 
Report,  an  inspection  of  one  Boeing 
Model  727  series  airplane  modified  in 
accordance  with  STC's  SA1797SO  and 
SA1798SO  revealed  a  number  of 
fasteners  with  both  short  edge  margins 
and  short  spacing  in  the  cargo  door 
cutout  external  doubters.  Some  edge 
margins  were  as  small  as  one  fastener 
diameter.  Fasteners  that  are  placed  too 
close  to  the  edge  of  a  structural  member 
or  spaced  too  close  to  an  adjacent 
fastener  can  result  in  inadequate  joint 
strength  and  stress  concentrations, 
which  may  result  in  fatigue  cracking  of 
the  skin.  If  such  defects  were  to  exist  in 
the  structure  of  the  door  or  the  fuselage 


to  which  the  main  deck  cargo  door 
hinge  is  attached,  the  attachment  of  the 
hinge  could  fail,  and  consequently 
cause  the  door  to  open  while  the 
airplane  is  in  flight. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require,  within  250  flight  cycles  after 
the  effective  date  of  the  AD.  a  one-time 
detailed  visual  inspection  of  the 
external  surface  of  the  main  deck  cargo 
door  hinge  (both  fuselage  and  door  side 
hinge  elements)  to  detect  cracks,  and 
repair,  if  necessary.  Accomplishment  of 
this  inspection  will  ensure  that  the 
subject  airplanes  are  not  in  immediate 
risk  of  hinge  failure. 

In  addition,  the  proposed  AD  would 
require  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge  to  detect 
cracks  or  other  discrepancies  {e.g., 
double  or  closely  drilled  holes, 
corrosion,  chips,  scratches,  or  gouges). 
The  proposed  AD  also  would  require 
installation  of  a  main  deck  cargo  door 
hinge  that  complies  with  the  applicable 
requirements  of  CAR  part  4b,  including 
fail-safe  requirements.  Accomplishment 
of  this  detailed  visual  inspection  will 
ensure  the  integrity  of  the  door  and 
fuselage  structure  to  which  the  hinge  is 
attached.  The  proposed  compliance 
time  for  this  inspection  and  installation 
is  within  36  months  or  4.000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
redesign,  manufacture,  and  install  a  fail- 
safe hinge.  This  time  is  in  consideration 
of  the  18-month  time  period  estimated 
by  the  Boeing  727  industry'  working 
group,  which  includes  operators, 
affected  STC  holders,  and  engineering 
organizations,  to  develop  FAA-approved 
redesigns.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
thePAA. 

Main  Deck  Cargo  Door  Systems 

In  early  1989,  two  transport  airplane 
accidents  were  attributed  to  cargo  doors 
coming  open  during  flight.  The  first 
accident  involved  a  Boeing  747  series 
airplane  in  which  the  cargo  door 
separated  from  the  airplane,  and 
damaged  the  fuselage  structure,  engines. 
and  passenger  cabin.  The  second 
accident  involved  a  McDonnell  Douglas 
DC-9  series  airplane  in  which  the  cargo 
door  opened  but  did  not  separate  from 
its  hinge.  The  open  door  disturbed  the 
airflow  over  the  empennage,  which 
resulted  in  loss  of  flight  control  and 


consequent  loss  of  the  airplane. 
Although  cargo  doors  have  opened 
occasionally  without  mishap  during 
takeoff,  these  two  accidents  ser\'e  to 
highlight  the  extreme  potential  dangers 
associated  with  the  opening  of  a  cargo 
door  while  the  airplane  is  in  flight. 

As  a  result  of  these  cargo  door 
opening  accidents,  the  Air  Transport 
Association  (ATA)  of  America  formed  a 
task  force,  including  representatives  of 
the  FAA,  to  review  the  design, 
manufacture,  maintenance,  and 
operation  of  airplanes  fitted  with 
outward  opening  cargo  doors,  and  to 
make  recommendations  to  prevent 
inadvertent  cargo  door  openings  while 
the  airplane  is  in  flight.  A  design 
working  group  was  tasked  with 
reviewing  14  CFR  part  25.783  [and  its 
accompanying  Advisory  Circular  (AC) 
25.783-1,  dated  December  10,  1986] 
with  the  intent  of  clarifying  its  contents 
and  recommending  revisions  to  enhance 
future  cargo  door  designs.  This  design 
group  also  was  tasked  with  providing 
specific  recommendations  regarding 
design  criteria  to  be  applied  to  existing 
outward  opening  cargo  doors  to  ensure 
that  inadvertent  openings  would  not 
occur  in  the  current  transport  category 
fleet  of  airplanes. 

The  ATA  task  force  made  its 
recommendations  in  the  "ATA  Cargo 
Door  Task  Force  Final  Report,"  dated 
May  15,  1991  (hereinafter  referred  to  as 
"the  ATA  Final  Report").  On  March  20, 
1992,  the  FAA  issued  a  memorandum  to 
the  Director — Airworthiness  and 
Technical  Standards  of  ATA 
(hereinafter  referred  to  as  "the  FAA 
Memorandum"),  acknowledging  ATA's 
recommendations  and  providing 
additional  guidance  for  purposes  of 
assessing  the  continuing  airworthiness 
of  existing  designs  of  outward  opening 
doors.  The  FAA  Memorandum  was  not 
intended  to  upgrade  the  certification 
basis  of  the  various  airplanes,  but  rather 
to  identify  criteria  to  evaluate  potential 
unsafe  conditions  demonstrated  on  in- 
service  airplanes.  Appendix  1  of  this  AD 
contains  the  specific  paragraphs  from 
the  FAA  Memorandum  that  set  forth  the 
criteria  to  which  the  outward  opening 
doors  should  be  shown  to  comply. 

Applying  the  applicable  requirements 
of  CAR  part  4b  and  design  criteria 
provided  by  the  FAA  Memorandum,  the 
FAA  has  reviewed  the  original  type 
design  of  major  transport  airplanes, 
including  Boeing  727  airplanes 
equipped  with  outward  opening  doors, 
for  any  design  deficiency  or  service 
difficulty.  Based  on  that  review,  the 
FAA  identified  unsafe  conditions  and 
issued,  among  others,  the  following 
AD's: 
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•  For  certain  McDonnell  Douglas 
Model  DG-9  series  airplanes:  AD  89- 
11-02.  amendment  39-6216  (54  PR 
21416.  Mav  18.  1989): 

•  For  all  Boeing  Model  747  series 
airplanes:  AD  90-09-06.  amendment 
39-6581  (55  FR  15217.  Aoril  23.  1990); 

•  For  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes:  .\D  93- 
20-02.  amendment  39-8709  (58  FR 
471545.  October  18.  1993): 

•  For  certain  Boeing  Model  747-100 
and  -200  series  airplanes:  AD  96-01-51, 
amendment  39-9492  (61  FR  1703, 
lanuary  23.  1996);  and 

•  For  certain  Boeing  Model  727-100 
and  -200  series  airplanes:  AD  96-16-08. 
amendment  39-9708  (61  FR  41733. 
August  12.  1996). 

Using  the  criteria  specified  in  the 
ATA  Final  Report  and  the  FAA 
Memorandum  as  evaluation  guides,  the 
FAA  conducted  an  engineering  design 
review  and  inspection  of  an  airplane 
modified  in  accordance  with  STC's 
SA1797SO  and  SA1798SO  (held  by 
Aeronautical  Engineers.  Inc.).  The  FAA 
identified  a  number  of  unsafe 
conditions  with  the  main  deck  cargo 
door  systems  of  these  STC's.  The  FAA 
design  review  team  determined  that  the 
design  data  of  these  .STC's  did  not 
include  a  safety  analysis  of  the  main 
deck  cargo  door  systems. 

For  airplanes  modified  in  accordance 
with  STC  SA1797SO.  SA1798SO.  or 
SA1368SO,  the  FAA  considers  the 
following  four  specific  design 
deficiencies  of  the  main  deck  cargo  door 
systems  to  be  unsafe: 

1.  Indication  System 

The  main  deck  cargo  door  indication 
system  for  STC's  SA1368SO  and 
SA1797SO  uses  warning  lights  at  the 
door  operator's  control  panel  and  a  light 
at  the  flight  engineer's  panel.  These 
lights  indicate  the  status  of  the  cargo 
door  closed,  latched  and  locked 
configurations.  All  three  conditions  [i.e.. 
door  closed,  latched,  and  locked)  should 
be  monitored  directly  so  that  the  door 
indication  system  cannot  display  either 
"latched"  before  the  door  is  closed  or 
"locked"  before  the  door  is  latched.  The 
latch  and  lock  sensors  are  wired  in 
parallel  and  are  tied  to  a  single  indicator 
light.  This  design  can  illuminate  the 
"locked  light"  on  the  control  panel  of 
the  main  deck  cargo  door  even  if  the 
latches  are  latched  but  not  locked.  If  a 
sequencing  error  causes  the  door  to 
latch  and  lock  without  being  fullv 
closed,  the  subject  indication  system,  as 
designed,  may  not  alert  the  door 
operator  or  the  flight  engineer  of  this 
condition.  As  a  result,  the  airplane 
could  be  dispatched  with  the  main  deck 
cargo  door  unsecured,  which  could  lead 


to  the  cargo  door  opening  while  the 
airplane  is  in  flight  and  possible  loss  of 
the  airplane. 

The  light  on  the  flight  engineer's 
panel  is  labeled  'DOOR  CARGO"  and  is 
displayed  in  red  since  it  indicates  an 
event  that  requires  immediate  pilot 
action.  However,  if  the  flight  engineer  is 
temporarily  away  from  his  station,  a 
door  unsafe  warning  indication  could  be 
missed  by  the  pilots.  In  addition,  the 
flight  engineer  could  miss  such  an 
indication  by  not  scanning  the  panel.  As 
a  result,  the  pilots  and  flight  engineer 
could  be  unaware  of,  or  misinterpret,  an 
unsafe  condition  and  could  fail  to 
respond  in  the  correct  manner. 
Therefore,  an  indicator  light  should  be 
located  in  front  of  and  in  plain  view  of 
both  pilots  since  one  of  the  pilot's 
stations  is  always  occupied  during  flight 
operations. 

Based  on  the  review  of  the  electrical 
drawings  of  the  door  control  and  door 
monitoring/annunication  systems  and 
observations  from  an  inspection  of  an 
airplane  modified  in  accordance  with 
the  subject  STC's,  the  FAA  concludes 
that  latent  failures  {i.e.,  failures  of 
system  components  that  are  not 
monitored  and  would  go  undetected)  in 
the  closed,  latched,  and  locked 
functions  may  occur  and  lead  to  the 
main  deck  cargo  door  opening  during 
flight  of  the  airplane. 

The  FAA  has  determined  that  the 
main  deck  cargo  door  indication  svstem 
of  STC's  SA136BSO.  and  SAl797S"0 
also  does  not  meet  the  improbable  level 
of  reliability  regarding  false  indication 
that  is  considered  adequate  for  safe 
operation.  Many  components  are 
e.xposed  to  the  environment  during 
cargo  loading  operations  and  may  be 
contaminated  bv  precipitation,  dirt,  and 
grease,  or  damaged  by  foreign  objects  or 
cargo  loading  equipment.  As  a  result, 
wires,  switches,  and  relays  can  fail,  jam, 
or  short  circuit  and  cause  a  loss  of 
indication  or  a  false  indication  to  the 
door  operator  and  flight  crew.  The 
design  logic  of  the  indication  system 
[i.e..  lights  which  extinguish  when  the 
door  is  locked)  could,  in  the  event  of 
latent  failures  that  would  extinguish  the 
light,  result  in  an  erroneous  "safe" 
indication  regardless  of  actual  door 
status. 

STC's  SA1368SO  and  SA1797SO  lack 
a  safety  analysis  of  the  main  deck  cargo 
door  systems.  As  a  result,  even  though 
the  light  at  the  door  operator's  control 
panel  and  the  light  a1  the  flight 
engineer's  panel  annunciate  the  status 
of  closed,  latched,  and  locked,  a  safety 
analysis  must  be  developed  to  show 
whether  the  design  of  the  wiring  of  the 
main  deck  cargo  door  monitoring 
system  meets  all  F.\.'\  requirements. 


2.  Means  to  Visually  Inspect  the  Locking 
Mechanism 

The  two  view  ports  installed  in 
accordance  with  STC's  SAl  79780  and 
SA1368SO  are  located  externally  on  the 
door  for  the  purpose  of  viewing  locking 
pins  at  the  No.  2  and  No.  7  latch 
positions  of  the  main  deck  cargo  door. 
These  view  ports  are  intended  to  allow 
the  flight  crew  to  conduct  a  visual 
inspection  of  the  cargo  door  locking 
mechanism  to  determine  whether  the 
cargo  door  is  closed,  latched,  and 
locked.  The  view  ports  are  used  in 
conjunction  with  the  door  warning 
system  and  is  intended  to  provide  a 
suitable  back-up  in  the  event  that  the 
main  deck  cargo  door  warning  system 
malfunctions. 

However^  because  of  the  location  of 
these  view  ports  on  the  main  deck  cargo 
door,  a  visual  inspection  may  not  result 
in  the  detection  of  certain  failures  (e.g., 
bending  or  shearing  of  locking  pins), 
and  consequently  the  airplane  could  be 
dispatched  with  the  main  deck  cargo 
door  unsecured.  Therefore,  the  FAA 
finds  that  these  view  ports  are  not  a 
suitable  back-up  when  the  cargo  door 
warning  system  malfunctions. 

As  discussed  in  the  ATA  Final  Report 
and  the  FAA  Memorandum,  there  must 
be  a  means  of  directly  inspecting  each 
lock  or,  at  a  minimum,  the  locks  at  each 
end  of  the  lock  shaft  of  certain  designs, 
such  that  a  failure  condition  in  the  lock 
shaft  would  be  detectable. 

3.  Means  to  Prevent  Pressurization  to  an 
Unsafe  Level 

Boeing  727-200  airplanes  modified  to 
install  a  cargo  door  in  accordance  with 
STC  SA1797SO  are  configured  to  utilize 
a  mechanical  vent  door  for  the  purpose 
of  preventing  pressurization  of  the 
airplane  to  an  unsafe  level  in  the  event 
the  main  deck  cargo  door  is  not  closed, 
latched,  and  locked.  However,  Boeing 
727-100  airplanes  that  have  been 
modified  in  accordance  with  STC 
SA1368SO  do  not  have  a  vent  door 
design  to  prevent  pressurization  as  part 
of  the  STC. 

The  results  of  an  FAA  inspection  of 
the  vent  door  linkage  revealed  that  the 
linkage  design  could  exhibit  single 
failures  that  could  cause  the  vent  door 
to  malfunction.  A  complete  safety- 
analysis  of  the  vent  door  mechanical 
design  is  necessary  to  identify*  and 
correct  all  such  malfunctions.  No  single 
failure  of  the  mechanisms  can  defeat  the 
intended  function  of  the  vent  door 
system. 

4.  Powered  Lock  Systems 

The  main  deck  cargo  door  control 
system  for  STC's  SAl  36850  and 
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SA1797SO  that  utilizes  electrical 
intorlock  switches  is  designed  to  remove 
door  control  power  (electrical  and 
hvdraulic)  prior  to  flight  and  to  prevent 
inadvertent  door  openings.  Failure 
modes  have  been  found  in  the  electrical 
portion  of  the  door  control  panel, 
which,  in  turn,  activates  the  door 
control  hydraulics.  The  potential  for  the 
occurrence  of  these  failure  conditions  is 
increased  by  the  harsh  operating 
environment  of  freighter  airplanes.  Door 
system  components  are  routinely 
exposed  to  precipitation,  dirt,  grease. 
ind  foreign  object  intrusion,  all  of 
w  hif  h  increase  the  likelihood  of 
li.iriidge.  As  a  result. .wires,  switches, 
,ui(t  relavs  have  a  greater  potential  to  fail 
iir  short  circuit  in  such  a  way  as  to  allow 
tht^  rargo  door  to  be  powered  open 
without  an  operator's  command  and 
regardless  of  electrical  interlock 
positions. 

.■\  systems  safety  analysis  would 
normdllv  evaluate  and  resolve  the 
potential  for  these  types  of  unsafe 
(  onditions.  However,  the  FAA  has 
reviewed  the  design  data  for  STC's 
,SA1368SO  and  SA1797SO.  The  FAA 
finds  that  the  powered  lock  systems  of 
the  main  deck  cargo  door  do  not  comply 
with  criteria  specified  in  Appendix  1  of 
this  AD  and  considers  the  design  of 
these  systems  to  be  unsafe.  The  need  for 
a  svstem  safetv  analysis  is  identified  in 
the  ATA  Final  Report  and  the  FAA 
Memorandum. 

Sinf:e  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  wuuld 
require,  within  60  days  after  the 
effective  date,  revising  the  Limitations 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  Supplement  to 
provide  the  flight  crew  with  procedures 
for  ensuring  that  the  main  deck  cargo 
door  is  closed,  latched,  and  locked  prior 
tn  dispatch  of  the  airplane;  and 
installing  any  associated  placards. 

In  addition,  the  proposed  AD  would 
require,  within  36  months  after  the 
effective  date  of  the  AD.  incorporation 
of  redesigned  main  deck  cargo  door 
systems  [e.g..  warning/monitoring, 
power  control,  view  ports,  and  means  to 
prevent  pressurization  to  an  unsafe  level 
if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including 
any  associated  proc  edures  and  placards 
that  comply  with  the  applicable 
requirements  of  CAR  part  4b  and  design 
criteria  of  the  ATA  Final  Report  and  the 
FAA  Memorandum.  Design  data 
provided  in  support  of  the  door  systems 
re-design  should  include  a  Systems 
Safety  Analysis  and  Instructions  for 
Continued  Airworthiness  that  are 
acceptable  to  the  FAA.  Accomplishment 


of  the  incorporation  of  redesigned  main 
deck  cargo  door  systems  will  prevent 
rapid  decompression  and/or  structural 
damage  to  the  airplane  as  a  result  of  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
incorporate  redesigned  main  deck  cargo 
door  systems.  This  time  is  in 
consideration  of  the  18-month  time 
period  estimated  by  the  Boeing  727 
industry  working  group,  which  includes 
operators,  affected  STC  holders,  and 
engineering  organizations,  to  develop 
FAA-approved  redesigns. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cargo  Barrier 

In  order  to  ensure  the  safety  of 
occupants  during  emergency  landing 
conditions,  the  FAA  first  established  in 
1934,  a  set  of  inertia  load  factors  used 
to  design  the  structure  for  restraining 
items  of  mass  in  the  fuselage.  Because 
the  airplane  landing  speeds  have 
increased  over  the  years  as  the  fleet  has 
transitioned  from  propeller  to  jet  design, 
inertia  load  factors  were  changed  as 
specified  iji  CAR  part  4b. 260. 
Experience  has  shown  that  an  airplane 
designed  to  this  regulation  has  a 
reasonable  probability  of  protecting  its 
occupants  from  serious  injury'  in  an 
emergency  landing.  The  727  passenger 
airplane  was  designed  to  these  criteria 
which  specified  an  ultimate  inertia  load 
requirement  of  9g  in  the  forward 
direction.  These  criteria  wwt^  applied  tu 
the  seats  and  structure  restraining  the 
occupants,  including  the  flight  crew,  as 
well  as  other  items  of  mass  in  the 
fuselage. 

When  the  727  passenger  airplane  is 
converted  to  carry  cargo  on  the  main 
deck,  a  cargo  barrier  is  required,  since 
most  cargo  containers  and  the  container- 
to-floor  attaching  devices  are  not 
designed  to  withstand  emergency 
landing  loads.  In  fact,  the  FAA  estimates 
that  the  container-to-floor  attaching 
devices  will  only  support  approximately 
1.5g's  to  3g's  in  the  forward  direction. 
Without  a  9g  cargo  barrier,  it  is  probable 
that  the  loads  associated  with  an 
emergency  landing  would  cause  the 
cargo  to  be  unrestrained  and  impact  the 
occupants  of  the  airplane,  which  could 
result  in  serious  injury  or  death. 

The  structural  inadequacy  of  the  cargo 
barrier  was  evident  to  the  FAA  during 
its  review  in  October  1997  of  a  Boeing 
727  modified  in  accordance  with  STC 
SA1798SO. 

The  observations  revealed  that  the 
design  of  the  cargo  barrier  floor 
attachment  and  circumferential 


supporting  structure  does  not  provide 
adequate  strength  to  withstand  the  9g 
forward  inertia  load  generated  by  the 
main  deck  cargo  mass,  nor  does  it 
provide  a  load  path  to  effectively 
traiTsfer  the  loads  from  the  cargo  barrier 
to  the  fuselage  structure  of  the  airplane. 
These  observations  are  supported  by 
data  contained  in  "ER  2785,  Structural 
Substantiation  of  the  5nk  9g  Bulkhead 
Restraint  Svstem  in  Support  of  STC 
SAl543SO'PN  53-1292-401  for  the  9g 
Bulkhead  53-1980-300  Assembly  with 
Upper  .Attachment  Structure,  Lower 
Attachment  Structure,  Floor  Shear  Web 
Structure.  Seat  Track  Splice  Fittings, 
Seat  Tracks,  and  Seat  Track  Splices," 
dated  September  29.  1996.  by  M.  F. 
Daniel.  Although  this  report  was 
specific  to  STC  SA1543SO.  the  FAA  has 
determined  that  the  data  are  applicable 
to  airplane  modified  in  accordance  with 
STC  ST00015AT  because  the  design 
principles  for  attachment  of  the  barriers 
in  both  STC's  are  the  same.  The  report 
reveals  that  structural  deficiencies  were 
found  in  the  net  attach  plates  and  floor 
attachment  structure  of  the  cargo 
barrier.  The  data  show  large  negative 
margins  of  safety,  which  indicate  that 
the  inertia  load  capabilitv  of  the  cargo 
barrier  is  closer  to  2g  than  the  required 
9g  in  the  forward  direction.  From  these 
analyses,  it  is  evident  that  the  cargo 
barrier  would  not  be  capable  of 
preventing  serious  injur\'  to  the 
occupants  during  an  emergency  landing 
event  with  the  full  allowable  cargo  load. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  AD  would 
require  installation  of  a  main  deck  cargo 
barrier  that  complies  with  the 
applicable  requirements  of  CAR  part  4b. 

Accomplishment  of  the  installation 
will  prevent  serious  injury  to  the 
occupants  in  the  event  of  an  emergency 
landing.  The  proposed  compliance  time 
for  the  installation  is  within  36  months 
or  4.000  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  first. 
This  compliance  time  is  based  on  the 
FAA's  assessment  of  the  reasonable 
amount  of  time  to  redesign, 
manufacture,  and  install  the  cargo 
barrier.  This  time  is  consistent  with 
estimates  by  affected  STC  holders  and 
operators  that  necessary  redesigns  can 
by  developed  and  approved  by  the  FAA 
within  12  to  18  months  from  August 
1998. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

This  analysis  examines  the  cost  of  this 
proposed  AD  that  would  require  the 
installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
d  9g  cargo  harrier  on  Boeing  Model  727 
series  airplanes  that  have  been  modified 
in  accordance  with  STC's  held  bv 
Aeronautical  Engineers,  Inc.  (AEI).  As 
discussed  above,  the  FAA  has 
determined  that  the  main  deck  cargo 
door  hinge  is  not  fail-safe,  that  certain 
main  deck  cargo  door  control  svstems 
do  not  provide  an  adequate  level  of 
safety,  and  that  the  main  deck  cargo 
barrier  is  not  structurally  adequate 
during  a  minor  crash  landing. 

Approximately  72  U.S. -registered 
Boeing  Model  727  series  airplanes 
would  be  affected  by  the  proposed  AD. 
The  following  discussion  addresses,  in 
sequence,  the  actions  in  this  proposed 
rulemaking  and  the  estimated  cost 
associated  with  each  of  these  actions. 
An  analysis  of  the  cost  is  also  available 
m  Rules  Docket  No.  97-NM-233-AD. 

1 .  Main  Deck  Cargo  Door  Hinge 

Since  unsafe  conditions  have  been 

identified  that  are  likelv  to  exist  or 
develop  on  other  modified  Boeing 
Model  727  series  airplanes,  paragraph 
(a)  of  the  proposed  AD  would  require. 
v^iiinn  .:ou  iiit;ui  uvcles  anei  me 
effective  date  of  this  AD.  a  one-time 
detailed  visual  inspection  to  detect 
cracks  of  the  external  surface  of  the         •  • 
main  deck  cargo  door  hinge.  AEI 
estimates  that  this  inspection  would 
take  2  work  hours.  At  a  mechanic's 
burdened  labor  rate  of  $60  per  work 
hour,  the  cost  per  airplane  would  be 
SI  20.  or  S8.640  for  the  72  affected 
Boeing  Model  727  series  airplanes. 

Paragraph  (b)(1)  of  the  proposed  AD 
would  require,  within  36  months  or 
4,000  cycles  after  the  effective  date  of 
this  AD,  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge.  The  FAA 
estimates  that  compliance  with  this 
inspection  would  take  200  hours  at  an 
estimated  cost  of  S12.000  per  airplane, 
or  $224,400  for  the  entire  affected  fleet 
of  72  airplanes. 

Paragraph  (b)(2)  of  the  proposed  AD 
would  require  installation  of  a  fail-safe 
door  hinge.  The  compliance  time  for 
this  installation  also  would  be  36 
months,  or  4.000  cycles  after  the 
effective  date  of  this  AD.  AEI  estimates 


the  cost  to  design  and  certificate  such  a 
hinge  is  825,000,  that  no  parts  for  a  fail- 
safe door  hinge  would  be  required,  and 
that  the  modification  would  take  50 
hours.  Total  compliance  costs  for  this 
proposed  provision  for  the  affected  fleet 
of  72  airplanes  would  be  $241,000. 

Paragraph  (c)  of  the  proposed  AD 
would  require  that,  if  any  cracks  or 
discrepancies  are  detected  during  the 
inspections  required  by  paragraph  (a)  or 
(b)(1)  of  the  proposed  AD,  repairs  must 
be  made  prior  to  further  flight.  The  cost 
of  these  repairs  is  not  attributable  to  this 
proposed  AD. 

For  purposes  of  this  analysis,  the  FAA 
assumes  an  effective  date  of  July  1, 
2000.  The  cost  to  comply  with  proposed 
paragraphs  (a)  through  (c)  over  the  36- 
month  compliance  period  is  $474,000  or 
$419,800  discounted  to  present  value  at 
7  percent.  The  FAA  assumes  that  the 
installation  of  the  main  deck  cargo  door 
hinge  [paragraph  (b)(1))  would  be 
accomplished  at  the  same  time  as  the 
detailed  visual  inspection  of  fastener 
holes  [paragraph  (b)(2)].  The  FAA  also 
assumes  that  the  affected  carriers  would 
perform  these  two  activities  uniformly 
throughout  the  36-month  period. 
Finally,  the  certification  cost  for  the 
main  deck  cargo  door  hinge  would  be 
incurred  within  the  first  6  months  after 
the  effective  date  of  the  AD. 

2.  Main  Deck  Cargo  Door  Systems 

Paragraph  (d)  of  the  proposed  AD 
would  require,  within  60  days  after  the 
effective  date  of  this  AD,  a  revision  to 
the  Limitations  Section  of  the  FAA- 
approved  AFM  Supplement  by  inserting 
procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  to  dispatch  of  the  airplane.  In 
addition,  paragraph  (d)  of  the  proposed 
AD  would  require  the  installation  of  any 
associated  placards 

The  FAA  assumes  that  Boeing  Model 
727  series  airplanes  converted  under  a 
AEI  STC  will  have  an  acceptable 
pressurization  vent  door  installed, 
which  operators  could  use  to  visually 
determine  whether  the  vent  is  in  the 
proper  position  prior  to  dispatch, 
indicating  that  the  door  is  closed. 
latched,  and  locked.  The  FAA  estimates 
that  this  activity  would  take  no  more 
than  30  minutes.  Assuming  each 
affected  airplane  flies  one  flight  per  day, 
260  days  per  year,  the  estimated  cost  per 
inspection  would  be  $30.  or  $7,800  per 
airplane  per  year  until  the  door  system 
IS  changed,  a  total  of  $982,800  over  36 
months. 

Paragraph  (e)  of  the  proposed  AD 
would  require,  within  36  months  after 
the  effective  date  of  this  AD. 
incorporation  of  a  redesigned  main  deck 
cargo  door  system.  The  F.A.^  estimates 


that  the  development  and  certification 
of  the  system  would  cost  $25,000. 
Modification  parts  would  cost  $5,000 
per  airplane  and  labor  costs  would  be 
$6,000  per  airplane  for  100  hours.  The 
FAA  assumes  that  operators  would 
incorporate  the  redesigned  main  deck 
cargo  door  system  during  regularly 
scheduled  maintenance.  The  total  costs 
of  installing  a  redesigned  main  deck 
cargo  door  system,  including 
certification,  parts,  and  labor  would  be 
5817,000  over  the  36-month  period. 
The  total  estimated  cost  to  comply 
with  proposed  requirements  for  the 
main  deck  cargo  door  system  is  $1.8 
million,  or  Si. 7  million,  discounted  to 
present  value. 

3.  Main  Deck  Cargo  Barrier 

Paragraph  (f)  of  the  proposed  AD 
would  require,  within  36  months  or 
4.000  flight  cycles  after  the  effective 
date  of  this  AD,  installation  of  a  main 
deck  cargo  barrier  that  complies  with 
the  applicable  requirements  of  CAR  part 
4b.  Ventura  Aerospace  holds  an  STC  for 
an  approved  9g  barrier,  and  the  FAA 
estimates  that  operators  whose  airplanes 
have  been  modified  in  accordance  with 
AEI  STC's  would  purchase  9g  barrier 
kits  from  Ventura  Aerospace.  The  cost 
of  a  barrier  kit  is  $67,500.  The  FAA 
estimates  that  labor  would  cost  $13,500 
per  airplane  and  that  an  affected 
airplane  would  be  out-of-service  3 
additional  days,  at  a  cost  of  $15,000  per 
day,  while  this  barrier  is  installed. 

The  FAA  assumes  that  operators 
would  install  9g  barriers  uniformly  over 
the  36-month  compliance  period.  The 
total  non-discounted  cost  to  comply 
with  paragraph  (g)  of  the  proposed  AD 
would  be  $9.1  million,  or  $7.8  million 
discounted  to  present  value. 

4.  Alternative  Methods  of  Compliance 
(AMOC)  and  Special  Flight  Permits 

Paragraph  (g)  of  the  proposed  AD 
would  allow  an  AMOC  or  adjustment  of 
compliance  time  that  provides  an 
acceptable  level  of  safety  if  approved  by 
the  Manager  of  the  Atlanta  ACO.  The 
FAA  is  unable  to  determine  the  cost  of 
an  AMOC,  but  assumes  it  would  be  less 
than  the  cost  of  complying  with  the 
proposed  provisions  in  paragraphs  (a) 
through  (f)  of  the  proposed  AD. 

Paragraph  (h)  of  the  proposed  AD 
would  allow  special  flight  permits  in 
accordance  with  the  regulations  to 
operate  an  affected  airplane  to  a  location 
where  the  requirements  of  the  proposed 
AD  could  be  accomplished. 

5.  Total  Cost  of  the  Proposed  AD 

The  FAA  estimates  that  the  total 
compliance  cost  of  the  proposed  AD 
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would  be  Sll.3  million,  or  $10.0  million 
discounted  to  present  value. 

The  Reguldtorv  Flexibility  Act  [RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatoPk'  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  an  RF.A  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  estimates  that  16  carriers 
operate  airplanes  that  would  be  affected 
by  this  proposed  AD.  Four  of  these 
operators  are  foreign  entities,  5 
operators  are  large,  and  7  operators  are 
small,  that  is,  they  employ  fewer  than 
1 ,500  persons.  The  estimated  total  cost 
of  the  proposed  AD  is  ,S11.3  million,  or 
approximatelv  Si  57.600  for  each  of  the 
72  affected  airplanes.  Therefore,  the 
FAA  has  determined  that  the  proposed 
rule  would  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  a  regulatory  flexibility  analysis  is 
required. 

Under  Section  63(b)  of  the  RFA,  the 
analysis  must  address: 

1   Reasons  whv  the  agency  is 
promulgating  the  rule; 

2.  The  obiectives  and  legal  basis  for 
the  rule; 

3.  The  kind  and  number  of  small 
entities  to  which  the  rule  will  apply; 

4.  The  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  of  the  rule;  and 

5.  All  federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
rule 

These  elements  of  the  RFA  are 
addressed  below. 


A.  Reasons  Why  Agency  Action  Is  Being 
Considered 

The  FAA  has  determined  that  the 
main  deck  cargo  door  hinge  is  not  fail- 
safe; that  certain  main  deck  cargo  door 
control  systems  do  not  provide  an 
adequate  level  of  safety:  and  the  main 
deck  cargo  barrier  is  not  structurally 
adequate  during  a  minor  crash  landing. 
The  actions  specified  in  the  proposed 
AD  are  intended  to  prevent  structural 
failure  of  the  main  deck  cargo  door 
hinge  or  failure  of  the  cargo  door 
system,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  and  consequent 
rapid  decompression  and/or  structural 
damage  to  the  airplane:  and  to  prevent 
failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which 
could  injure  occupants. 

B.  Statement  of  Objective  and  Legal 
Basis 

Under  the  United  States  Code  (U.S.C). 
the  FAA  Administrator  is  required  to 
consider  the  following  matter,  among 
others,  as  being  in  the  public  interest: 
assigning,  maintaining,  and  enhancing 
safety  and  security  as  the  highest 
priorities  in  air  commerce.  [See  49 
U.S.C.  §44101{d).l  49  U.S.C.  §44701(a) 
provides  broad  rulemaking  authority  to 
"promote  safe  flight  of  civil  aircraft  in 
air  commerce."  Accordingly,  this 
proposed  AD  will  amend  Title  14  of  the 
Code  of  Federal  Regulations  to  require 
operators  of  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger-  to  a  cargo-carrving 
configuration  to  correct  the  identified 
unsafe  condition. 

C.  Kind  and  Number  of  Small  Entities 

The  RFA  requires  the  FAA  to 
determine  whether  or  not  a  rule 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 
small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  entities  affected  by  the 
rule  are  those  operating  U.S. -registered 
converted  Boeing  Model  727  series 
airplanes.  The  FAA  has  determined  that 
approximately  7  of  the  16  entities  are 
small,  i.e..  employ  fewer  than  1,500 
persons.  These  small  entities  operate 
between  1  and  9  affected  airplanes. 
Assuming  the  total  costs  of  the  proposed 
rule  are  divided  equally  among  the 
affected  fleet  of  62  airplanes,  the  costs 
per  airplane  would  be  about  Sl57,600. 
Therefore,  the  FAA  has  determined  that 
this  proposed  AD  would  significantly 
affect  a  substantial  number  of  small 
entities. 


D.  Projected  Reporting.  Recordkeeping, 
and  Other  Compliance  Requirements 

With  two  minor  exceptions,  the  rule 
will  not  mandate  additional  reporting  or 
recordkeeping.  The  proposed  AD  would 
require  operators  to  report  results  of  the 
visual  inspection  of  the  main  deck  cargo 
door  hinge  and  the  visual  inspection  of 
the  fastener  holes  common  to  the  main 
deck  cargo  door  hinge  and  underlying 
door  and  fuselage  structure.  The  cost  of 
these  reports  is  negligible. 

E.  Overlapping.  Duplicative,  or 
Conflicting  Federal  Rules 

The  rule  will  not  overlap,  duplicate, 
or  conflict  with  existing  Federal  rules. 

F.  Analysis  of  Alternatives 

The  FAA  acknowledges  that  the  rule 
will  impose  a  financial  requirement  on 
small  entities.  Therefore,  the  agency 
considered  alternatives  to  the  proposed 
rule.  These  alternatives  are: 

•  Exclude  small  entities;  and 

•  Extend  the  compliance  date  for 
small  entities. 

The  FAA  has  determined  that  the 
option  to  exclude  small  entities  from  the 
requirements  of  the  rule  is  not  justified. 
The  unsafe  condition  that  exists  on  an 
affected  Boeing  Model  727  series 
airplane  operated  by  a  small  entity  is  as 
potentially  catastrophic  as  that  on  an 
affected  Model  727  series  airplane 
operated  by  a  large  entity. 

The  FAA  also  considered  options  to 
extend  the  compliance  period  for  small 
operators.  The  Boeing  727  Freighter 
Industry  Working  Group,  which 
includes  all  affected  U.S.  operators 
(including  small  entities),  provided 
>  input  on  the  incorporation  of  corrective 
actions  for  the  door  hinge,  door  systems, 
and  9g  barrier  issues.  The  FAA  initially 
proposed  a  compliance  time  of  28 
months,  consistent  with  a  related  AD 
dealing  with  the  cargo  floor  structure  on 
the  same  airplanes.  The  Industry 
Working  Group  requested  an  extension 
to  36  months.  Following  review^  of  the 
Working  Group's  request,  the  FAA  finds 
36  months  to  be  an  acceptable 
compliance  time.  Therefore,  the  FAA 
has.  in  fact,  considered  and  accepted 
this  alternative  and  has  accommodated 
small  entity  concerns  about  compliance 
time. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
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private  sector,  of  SlOO  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  vear.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a).  requires  the  Federal 
agencv  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  'significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  vear.  Section  203 
of  die  Act,  2  U.S.C,  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory- 
requirements  that  might  significantly  or 
uniquelv  affect  small  governments,  the 
agencv  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  .AD  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airwortliiness 
directive; 

Boeing:  Doclcet  97-NM-233-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
a  cargo-carrving  ("freighter")  configuration  in 
accordance  with  Supplemental  Tvpe 
Certificate  (STC)  SA1368SO.  SA1797SO.  or 
SA1798SO:  certificated  in  any  category. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requirements  of  this 
.\D.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
deck  cargo  door  hinge  or  failure  of  the  cargo 
door  system,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  rapid  decompression, 
and  structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which  could 
injure  occupants;  accomplish  the  following: 

Actions  .Addressing  the  Main  Deck  Cargo 
Door  Hinge 

(a)  Within  250  flight  cycles  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  external  surface  of 
the  main  deck  cargo  door  hinge  (both 
fuselage  and  door  side  hinge  elements)  to 
detect  cracks. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  .Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Within  36  months  or  4,000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  accomplish  paragraphs  fb}(l)  and 
(b)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge  and  the 
door  skin  and  external  fuselage  doubler 
underlying  the  hinge  to  detect  cracks  or  other 
discrepancies  (e.g.,  double  or  closely  drilled 
holes,  corrosion,  chips,  scratches,  or  gouges). 
The  detailed  visual  inspection  shall  be 
accomplished  in  accordance  with  a  method 
approved  bv  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  FAA,  Small 
Airplane  Directorate.  The  requirements  of 
this  paragraph  may  be  accomplished  prior  to 
or  concurrently  with  the  requirements  of 
paragraph  (b)(2)  of  this  AD. 

(2)  Install  a  main  deck  cargo  door  hinge 
that  complies  with  the  applicable 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b,  including  fail-safe  requirements,  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO. 

(c)  If  any  crack  or  discrepancy  is  detected 
during  the  detailed  visual  inspection 
required  by  either  paragraph  (a)  or  (b)(1)  of 
this  AD.  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO. 


.Actions  .Addressing  the  Main  Deck  Cargo 
Door  Systems 

(d)  Within  60  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  Supplement  by  inserting  therein 
procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  to  dispatch  of  the  airplane,  and  install 
any  associated  placards.  The  AFM  revision 
procedures  and  installation  of  any  associated 
placards  shall  be  accomplished  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO. 

(e)  Within  36  months  after  the  effective 
date  of  this  AD,  incorporate  redesigned  main 
deck  cargo  door  systems  (e.g.,  warning/ 
monitoring,  power  control,  view  ports,  and 
means  to  prevent  pressurization  to  an  unsafe 
level  if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including  any 
associated  procedures  and  placards,  that 
comply  with  the  applicable  requirements  of 
CAR  part  4b  and  criteria  specified  in 
Appendix  1  of  this  AD;  in  accordance  with 

a  method  approved  bv  the  Manager,  Atlanta 
ACO. 

Note  3:  The  design  data  submitted  for 
approval  should  include  a  Systems  Safety 
Analysis  and  Instructions  for  Continued 
Airworthiness  that  are  acceptable  to  the 
Manager.  Atlanta  ACO. 

.Actions  Addressing  the  Main  Deck  Cargo 
Barrier 

(f)  Within  36  months  or  4,000  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  install  a  main  deck  cargo  barrier 
that  complies  with  the  applicable 
requirements  of  CAR  part  4.b,  in  accordance 
with  a  method  approved  by  the  Manager, 
Atlanta  ACO. 

Note  4:  The  maximum  main  deck  total 
payload  that  can  be  carried  is  limited  to  the 
lesser  of  the  approved  cargo  barrier  weight 
limit,  weight  permitted  by  the  approved 
maximum  zero  fuel  weight,  weight  permitted 
by  the  approved  main  deck  position  weights, 
weight  permitted  by  the  approved  main  deck 
running  load  or  distributed  load  limitations, 
or  approved  cumulative  zone  or  fuselage 
monocoque  structural  loading  limitations 
(including  lower  hold  cargo). 

Note  5:  Installation  of  a  Ventura  Aerospace 
Inc.  cargo  barrier  STC  ST00848LA  is  an 
approved  means  of  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  contained 
in  this  proposal  that  provides  an  acceptable 
level  of  safety  may  be  used  if  approved  by 
the  Manager.  Atlanta  ACO.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
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a  location  vvhern  the  requirements  of  this  AD 
ran  be  accomplished. 

Appendix  1 

Excerpt  from  an  FAA  Memorandum  to  the 
Director — .Mrworlhiness  and  Technical 
Standards  of  AT.A.  dated  March  20,  1992. 

"(1)  Indication  System: 

(a)  The  indication  system  must  monitor  the 
closed,  latched,  and  locked  positions, 
directly 

(b)  The  indicator  should  be  amber  unless 
it  concfrns  an  outward  opening  door  whose 
opening  during  takeoff  could  present  an 
immediate  hazard  to  the  airplane.  In  that  case 
the  indicator  must  be  red  and  located  in 
plain  view  in  front  of  the  pilots.  An  aural 
warning  is  also  advi.sable.  A  display  on  the 
master  caution/warning  system  is  also 
acceptable  as  an  indicator  For  the  purpose 

of  complying  with  this  paragraph,  an 
immediate  hazard  is  defined  as  significant 
reduction  in  controllability,  structural 
damage,  or  impact  with  other  structures. 
engines,  or  controls, 

(c)  Loss  of  indication  or  a  false  indication 
of  a  closed,  latched,  and  locked  condition 
must  be  improbable. 

Id)  A  warning  indication  must  be  provided 
■It  the  door  operators  station  that  monitors 
the  door  late  hed  and  locked  conditions 
directly ,  unless  the  operator  has  a  visual 
indication  that  the  door  is  fully  closed  and 
locked.  For  example,  a  vent  door  that 
monitors  the  door  locks  and  can  be  seen  from 
the  operators  station  would  meet  this 
requirement 

(2)  Means  to  Visually  Inspect  the  Locking 
Mechanism 

There  must  be  a  visual  means  of  directly 
inspe(  ting  the  locks.  Where  all  locks  are  tied 
to  a  common  lock  shaft,  a  means  of 
inspfcfing  the  locks  at  each  end  may  be 
sufficient  to  meet  this  requirement  provided 
no  failure  condition  in  the  lock  shaft  would 
go  undetected  when  viewing  the  end  locks. 
Viewing  latches  may  be  used  as  an  alternate 
to  viewing  locks  on  some  installations  where 
there  are  other  compen.sating  features. 

(3)  Means  to  Prevent  Pressurization: 

Ail  doors  must  have  provisions  to  prevent 
initiation  of  pressurization  of  the  airplane  to 
an  unsafe  level,  if  the  door  is  not  fully  closed, 
latched  and  locked.' 

(4)  Lm:k  Strength: 

Locks  must  be  designed  to  withstand  the 
maximum  output  power  of  the  actuators  and 
maximum  expected  manual  operating  forces 
treated  as  a  limit  load.  Under  these 
conditions,  the  door  must  remain  closed, 
latched  and  locked. 

(5)  Poner  Availability: 

All  power  to  the  door  must  be  removed  in 
flight  and  it  must  not  be  possible  for  the 
flight  crew  to  restore  power  to  the  door  while 
in  flight 

(6)  Powered  Lock  Systems: 

For  doors  that  have  powered  lock  systems, 
it  must  be  shown  by  safety  analysis  that 
inadvertent  opening  of  the  door  after  it  is 
fullv  closed,  latched  and  locked,  is  extremely 
improbable." 


Issued  in  Renton,  Washington,  on 
November  4.  1999. 

D.  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29474  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No,  97-NM-232-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1767SO  or  SA1768SO 

agency:  Federal  Aviation 
Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrving 
("freighter")  configuration.  Thi.s 
proposal  would  require,  among  other 
actions,  installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
9g  cargo  barrier.  This  proposal  is 
prompted  by  the  FAA's  determination 
that  the  main  deck  cargo  door  hinge  is 
not  fail-safe;  that  certain  main  deck 
cargo  door  control  syst€;ms  do  not 
provide  an  adequate  level  of  safety;  and 
that  the  main  deck  cargo  barrier  is  not 
structurally  adequate  during  an 
emergency  landing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  main  deck  cargo  door  hinge  or 
failure  of  the  cargo  door  system,  which 
could  result  in  the  loss  or  opening  of  the 
cargo  door  while  the  airplane  is  in 
flight,  rapid  decompression,  and 
structural  damage  to  the  airplane;  and  to 
prevent  failure  of  the  main  deck  cargo 
barrier  during  an  emergency  landing. 
which  could  injure  occupants. 

DATES:  Comments  must  be  received  by 
December  27,  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  97-NM- 
232-AD,  1601  Lind  Avenue,  S\V,. 
Renton,  Washington  980.55-4056. 
Comments  may  be  inspected  at  this 


location  by  appointment  onlv  between 
the  hours  of  9  a.m.  and  ,3  p.m..  Monday 
through  Friday,  except  Federal  holiday.s. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Sconyers.  Associate  Manager.  Airframe 
and  Propulsion  Branch,  ACE-117A. 
FAA,  Small  Airplane  Directorate. 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix 
Boulevard.  Suite  450.  Atlanta.  Georgia 
30349:  telephone  (770)  703-6076;  fax 
(770) 703-6097, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  .shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  tJie  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatorv,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-.NIM-232-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-1 14,  Attention:  Rules  Docket  No. 
97-NM-232-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Supplemental  Type  Certificate  (STC) 
SA1767SO  (held  by  FedEx)  specifies  a 
design  for  a  main  deck  cargo  door, 
associated  cargo  door  cutout,  and  door 
systems.  STC  SA1768SO  (held  by 
FedEx)  specifies  a  design  for  a  Class  "E" 
cargo  interior  with  a  cargo  restraint 
barrier  net.  As  discussed  in  notice  of 
proposed  rulemaking  (NPRM).  Rules 
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Docket  No.  97-NM-09-AD  [the  final 
rule.  AD  98-26-18.  amendment  :?9- 
10961.  was  published  in  the  Federal 
Register  on  lanuary  12.  1999  (64  PR 
1994)1.  which  is  applicable  to  certain 
Boeing  Model  727  series  airplanes  that 
have  been  converted  from  a  passenger  to 
a  cargo-carr\ing  ("freighter") 
configuration,  the  FAA  has  conducted  a 
design  review  of  Boeing  Model  727 
series  airplanes  modified  in  accordance 
with  STC's  SA1767SO  and  SA1768SO 
and  has  identified  several  potential 
unsafe  conditions.  [Results  of  this 
design  review  are  contained  in  "FA^'l 
Freighter  Conversion  STC  Review. 
Report  Number  2.  dated  October  16-18, 
1996."  hereinafter  referred  to  as  "the 
Design  Review  Report."  which  is 
included  in  the  Rules  Docket  for  this 
NPRM]  This  NTRM  proposes  corrective 
action  for  three  of  those  potential  unsafe 
conditions  that  relate  to  the  following 
three  areas:  main  deck  cargo  door  hinge, 
main  deck  cargo  door  systems,  and  main 
deck  cargo  barrier 

Main  Deck  Cargo  Door  Hinge 

In  order  to  avoid  catastrophic 
structural  failure,  it  has  been  a  typical 
industr\'  approach  to  design  outward 
opening  cargo  doors  and  their  attaching 
structure  to  be  fail-safe  [i.e..  designed  so 
that  if  a  single  structural  element  fails, 
other  structural  elements  are  able  to 
carrv  resulting  loads).  Another  potential 
design  approach  is  safe-life,  where  the 
critical  structure  is  shown  by  analyses 
and/or  tests  to  be  capable  of 
withstanding  the  repeated  loads  of 
\diiduie  magnituur  expecteu  in  service 
for  a  specific  service  life.  Safe-life  is 
usually  not  used  on  critical  structure 
because  it  is  difficult  to  account  for 
manufacturing  or  in-service  accidental 
damage.  For  this  reason,  plus  the  fact 
that  none  of  the  STC  holders  have 
provided  data  in  support  of  this 
approach,  the  safe-life  approach  will  not 
be  discussed  further  regarding  the 
design  and  construction  of  the  main 
deck  cargo  door  hinge. 

Structural  elements  such  as  the  main 
deck  cargo  door  hinge  are  subject  to 
severe  in-service  (operating  conditions 
that  could  result  in  corrosion,  binding, 
or  seizure  of  the  hinge.  These 
conditions,  in  addition  to  the  normal 
operational  loads,  can  lead  to  earlv  and 
unpredictable  fatigue  cracking.  If  a  main 
deck  cargo  door  hinge  is  not  a  fail-safe 
design,  a  fatigue  crack  could  initiate  and 
propagate  longitudinally  undetected, 
which  could  lead  to  a  complete  hinge 
failure,  A  possible  consequence  of  this 
undetected  failure  is  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight.  Service  experience  indicates 
that  the  opening  of  a  cargo  door  while 


the  airplane  is  in  flight  can  be  extremely 
hazardous  in  a  variety  of  ways  including 
possible  loss  of  flight  control,  severe 
structural  damage,  or  rapid 
decompression.  an\  of  which,  could 
lead  to  loss  of  the  airplane. 

The  design  of  the  main  deck  cargo 
door  hinge  must  be  in  compliance  with 
Civil  Air  Regulations  (CAR)  part  4b, 
including  CAR  part  4b. 270.  which 
requires,  in  part,  that  catastrophic 
failure  or  excessive  structural 
deformation,  which  could  adversely 
affect  the  flight  characteristics  of  the 
airplane,  is  not  probable  after  fatigue 
failure  or  obvious  partial  failure  of  a 
single  principal  structural  element.  One 
common  feature  of  a  fail-safe  hinge 
design  is  a  division  of  the  hmge  into 
multiple  segments  such  that,  following 
failure  of  any  one  segment,  the 
remaining  segments  would  support  the 
redistributed  load. 

The  main  deck  cargo  door  installed  in 
accordance  with  STC  SA1767SO  is 
supported  by  latches  along  the  bottom 
of  the  door  and  one  continuous  hinge 
along  the  top  This  single-piece  hinge  is 
considered  a  critical  structural  element 
for  this  STC  A  crack  that  initiates  and 
propagates  longitudinally  along  the 
hinge  line  of  the  continuous  hinge  will 
eventually  result  in  failure  of  the  entire 
hinge,  because  there  is  no  segmenting  of 
the  hmge  to  interrupt  the  crack 
propagation  and  support  the 
redistributed  loads.  Failure  of  the  entire 
hinge  can  result  in  the  opening  of  the 
main  deck  cargo  door  while  the  airplane 
is  in  flight. 

As  discussed  in  the  Design  Review 
Report,  an  inspection  of  one  Boeing 
Model  727  series  airplane  modified  in 
accordance  with  STCs  SA1767SO  and 
SA1768SO  revealed  a  number  of 
fasteners  with  both  short  edge  margins 
and  short  spacing  in  the  cargo  door 
cutout  external  doublers.  Some  edge 
margins  were  as  small  as  one  fastener 
diameter.  Fasteners  that  are  placed  too 
close  to  the  edge  of  a  structural  member 
or  spaced  too  close  to  an  adjacent 
fastener  can  result  in  inadequate  joint 
strength  and  stress  concentrations, 
which  may  result  in  fatigue  cracking  of 
the  skin.  If  such  defects  were  to  exist  in 
the  structure  of  the  door  or  the  fuselage 
to  which  the  main  deck  cargo  door 
hinge  is  attached,  the  attachment  of  the 
hinge  could  fail,  and  consequently 
c:ause  the  door  to  open  while  the 
airplane  is  in  flight. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  this  proposed  AD  would 
require,  within  250  flight  cycles  after 
the  effective  date  of  the  AD.  a  one-time 
detailed  visual  inspection  of  the 


external  surface  of  the  main  deck  cargo 
door  hinge  (both  fuselage  and  door  side 
hinge  elements)  to  detect  cracks,  and 
repair,  if  necessary.  Accomplishment  of 
this  inspection  will  ensure  that  the 
subject  airplanes  are  not  in  immediate 
risk  of  hinge  failure. 

In  addition,  the  proposed  AD  would 
require  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge  to  detect 
cracks  or  other  discrepancies  (e.g., 
double  or  closely  drilled  holes, 
corrosion,  chips,  scratches,  or  gouges). 
The  proposed  AD  also  would  require 
installation  of  a  main  deck  cargo  door 
hinge  that  complies  with  the  applicable 
requirements  of  CAR  part  4b.  including 
fail-safe  requirements.  Accomplishment 
of  this  detailed  visual  inspection  will 
ensure  the  integrity  of  the  door  and 
fuselage  structure  to  which  the  hinge  is 
attached.  The  proposed  compliance 
time  for  this  inspection  and  installation 
is  within  36  months  or  4.000  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  first.  The  compliance 
time  is  based  on  the  FA-^'s  assessment 
of  the  reasonable  amount  of  time  to 
redesign,  manufacture,  and  install  a  fail- 
safe hinge.  This  time  is  in  consideration 
of  the  18-month  time  period  estimated 
bv  the  Boeing  727  industry  working 
group,  which  includes  operators, 
affected  STC  holders,  and  engineering 
organizations,  to  develop  FAA-approved 
redesigns.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAu^. 

Main  Deck  Cargo  Door  Systems 

In  earlv  1989.  two  transport  airplane 
accidents  were  attributed  to  cargo  doors 
coming  open  during  flight.  The  first 
accident  involved  a  Boeing  747  series 
airplane  in  which  the  cargo  door 
separated  from  the  airplane,  and 
damaged  the  fuselage  structiore.  engines, 
and  passenger  cabin.  The  second 
accident  involved  a  McDonnell  Douglas 
DC-9  series  airplane  in  which  the  cargo 
door  opened  but  did  not  separate  from 
its  hinge.  The  open  door  disturbed  the 
airflow  over  the  empennage,  which 
resulted  in  loss  of  flight  control  and 
consequent  loss  of  the  airplane. 
Although  cargo  doors  have  opened 
occasionally  without  mishap  during 
takeoff,  these  two  accidents  serve  to 
highlight  the  extreme  potential  dangers 
associated  with  the  opening  of  a  cargo 
door  while  the  airplane  is  in  flight. 

As  a  result  of  these  cargo  door 
opening  accidents,  the  Air  Transport 
Association  (ATA)  of  America  formed  a 
task  force,  including  representatives  of 
the  FAA,  to  review  the  design, 
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manufacture,  maintenance,  and 
operation  of  airplanes  fitted  with 
outward  opening  cargo  doors,  and  to 
make  recommendations  to  prevent 
inadvertent  cargo  door  openings  while 
the  airplane  is  in  flight.  A  design 
working  group  was  tasked  with 
reviewing  14  CFR  part  25.783  [and  its 
accompanying  Advisorv  Circular  (AC) 
25.783-1,  dated  December  10.  1986] 
with  the  intent  of  clarifying  its  contents 
and  recommending  revisions  to  enhance 
future  cargo  door  designs.  This  design 
group  also  was  tasked  with  providing 
specific  recommendations  regarding 
design  criteria  to  be  applied  to  existing 
outward  opening  cargo  doors  to  ensure 
that  inadvertent  openings  would  not 
occur  in  the  current  transport  category 
fleet  of  airplanes. 

The  ATA  task  force  made  its 
recommendations  in  the  "ATA  Cargo 
Door  Task  Force  Final  Report."  dated 
May  15,  1991  (hereinafter  referred  to  as 
"the  ATA  Final  Report")  On  March  20, 
1992.  the  FAA  issued  a  memorandum  to 
the  Director-Airworthiness  and 
Technical  Standards  of  ATA 
(hereinafter  referred  to  as  "the  FAA 
Memorandum"),  acknowledging  ATA's 
recommendations  and  providing 
additional  guidance  for  purposes  of 
assessing  the  continuing  airworthiness 
of  existing  designs  of  outward  opening 
doors.  The  FAA  Memorandum  was  not 
intended  to  upgrade  the  certification 
basis  of  the  various  airplanes,  but  rathor 
to  identif\^  criteria  to  evaluate  potential 
unsafe  conditions  demonstrated  on  in- 
service  airplanes  Appendix  1  of  this  AD 
contains  the  specific  paragraphs  from 
the  FAA  Memorandum  that  set  forth  the 
criteria  to  which  the  outward  opening 
doors  should  be  shown  to  comply. 

Applying  the  applicable  requirements 
of  CAR  part  4b  and  design  criteria 
provided  by  the  FAA  Memorandum,  the 
FAA  has  reviewed  the  original  type 
design  of  major  transport  airplanes, 
including  Boeing  727  airplanes 
equipped  with  outward  opening  doors, 
for  any  design  deficiency  or  service 
difficulty.  Based  on  that  review,  the 
FAA  identified  unsafe  conditions  and 
issued,  among  others,  the  following 
AD's: 

•  For  certain  McDonnell  Douglas 
Model  DC-9  series  airplanes:  .-KD  8*- 
11-02.  amendment  39-6216  (54  FR 
21416,  May  18,  1989); 

•  For  alf  Boeing  Model  747  series 
airplanes:  AD  90-09-06,  amendment 
39-6581  (55  FR  15217,  Aoril  23.  1990); 

•  For  certain  McDonnell  Douglas 
Model  DC-8  series  airplanes:  AD  93- 
20-02,  amendment  39-8709  (58  FR 
471545,  October  18,  1993); 

•  For  certain  Boeing  Model  747-100 
and  -200  series  airplanes:  AD  96-01-51, 


amendment  39-9492  (61  FR  1703, 
January  23.  1996);  and 

•  For  certain  Boeing  Model  727-100 
and  -200  series  airplanes:  AD  96-16-08, 
amendment  39-9708  (61  FR  41733. 
August  12.  1996). 

Using  the  criteria  specified  in  the 
ATA  Final  Report  and  the  FAA 
Memorandum  as  evaluation  guides,  the 
FAA  conducted  an  engineering  design 
review  and  inspection  of  an  airplane 
modified  in  accordance  with  STC's 
SA1767SO  and  SA1768SO  held  by 
FedEx.  The  FAA  identified  a  number  of 
unsafe  conditions  with  the  main  deck 
cargo  door  systems  of  these  STC's.  The 
FAA  design  review  team  determined 
that  the  design  data  of  these  STC's  did 
not  include  a  safety  analysis  of  the  main 
deck  cargo  door  systems. 

As  specified  in  the  criteria  contained 
in  Appendix  1  of  this  AD,  for  powered 
lock  systems  on  the  main  deck  cargo 
door,  it  must  be  shown  by  safety 
analysis  that  inadvertent  opening  of  the 
door  after  it  is  fully  closed,  latch,  and 
locked  is  extremely  improbable. 
However,  the  FAA  is  aware  of  two 
events  in  which  the  main  deck  cargo 
door  opened  during  flight.  These  events 
occurred  on  FedEx  passenger/freighter 
conversion  STC's  in  October  1996.  and 
March  1995.  These  events  are 
referenced  in  the  Design  Review  Report. 
For  airplanes  modified  in  accordance 
with  STC's  SA1767SO  orSAl768SO. 
the  FAA  considers  the  following  four 
specific  design  deficiencies  of  the  main 
deck  cargo  door  systems  to  be  unsafe: 

1.  Indication  System 

The  main  deck  cargo  door  indication 
system  for  STC's  SA1767SO  and 
SA1768SO  uses  a  warning  light  at  the 
door  operator's  control  panel  and  a  light 
at  the  flight  engineer's  panel.  Both  of 
these  lights  indicate  the  status  of  the 
cargo  door  latch  and  lock  positions,  but 
do  not  indicate  either  the  door  open  or 
closed  status.  All  three  conditions  (i.e., 
door  closed,  latched,  and  locked)  must 
be  monitored  directly  so  that  the  door 
indication  system  cannot  display  either 
"latched"  before  the  door  is  closed  or 
"locked"  before  the  door  is  latched.  If  a 
sequencing  error  caused  the  door  to 
latch  and  lock  without  being  fully 
closed,  the  subject  indication  system,  as 
designed,  would  not  alert  the  door 
operator  or  the  flight  engineer  of  this 
condition.  As  a  result,  the  airplane 
could  be  dispatched  with  the  main  deck 
cargo  door  unsecured,  which  could  lead 
to  the  cargo  door  opening  while  the 
airplane  is  in  flight  and  possible  loss  of 
the  airplane. 

The  light  on  the  flight  engineer's 
panel  is  labeled  'MAIN  CARGO"  and  is 
displayed  in  red  since  it  indicates  an 


event  that  requires  immediate  pilot 
action.  However,  if  the  flight  engineer  is 
temporarily  away  from  his  station,  a 
door  unsafe  warning  indication  could  be 
missed  by  the  pilots.  Inaddition,  the 
flight  engineer  could  miss  such  an 
indication  by  not  scarming  the  panel.  As 
a  result,  the  pilots  and  flight  engineer 
could  be  unaware  of  or  misinterpret,  an 
unsafe  condition  and  could  fail  to 
respond  in  the  correct  manner. 
Therefore,  an  indicator  light  must  be 
located  in  front  of  and  in  plain  view  of 
both  pilots  since  one  of  the  pilot's 
stations  is  always  occupied  during  flight 
operations. 

The  main  deck  cargo  door  indication 
system  of  STC's  SA1767SO  and 
SA1768SO  does  not  have  a  level  of 
reliability  that  is  considered  adequate 
for  safe  operation.  Many  components 
are  exposed  to  the  environment  during 
cargo  loading  operations  and  may  be 
contaminated  by  precipitation,  dirt,  and 
grease,  or  damaged  by  foreign  objects  or 
cargo  loading  equipment.  As  a  result, 
wires,  switches,  and  relays  can  fail,  jam, 
or  short  circuit  and  cause  a  loss  of 
indication  or  a  false  indication  to  the 
door  operator  and  flight  crew.  The 
design  logic  of  the  indication  system 
[i.e..  lights  which  extinguish  when  the 
door  is  locked)  will,  in  the  event  of  a 
single  point  failure  that  would 
extinguish  the  light,  result  in  an 
erroneous  "safe"  indication  regardless 
of  actual  door  status. 

The  design  of  STC's  SA1767SO  and 
SA1768S0  has  a  "Press-to-Test"  red 
warning  light  on  the  control  panel  of  the 
main  deck  cargo  door  located  near  the 
L-1  door.  The  design  of  the  monitoring 
system  of  the  main  deck  cargo  door  does 
not  include  separate  lights  to  provide 
the  door  operator  with  door  close,  latch, 
and  lock  status.  The  electrical  wiring 
design  of  the  close,  latch,  and  lock 
sensors  of  the  door  monitoring  svstem 
are  wired  in  parallel  instead  of  in  series. 
In  parallel,  two  sensors  could  be  sensing 
"unsafe"  and  the  third  sensor  could  be 
sensing  "safe."  If  this  situation  were  to 
occur,  the  sensors  would  not  illuminate 
the  red  warning  light  on  the  door 
control  panel  or  at  the  flight  engineer's 
panel.  Therefore,  the  "Press-to-Test  " 
feature  is  adequate  to  check  the  light 
bulb  functionality,  but  is  not  adequate 
to  check  the  cargo  door  closed,  latched, 
and  locked  functions  and  status  without 
annunciator  lights  for  those  three 
functions. 

2.  Means  to  Visually  Inspect  the  Locking 
Mechanism 

The  single  view  port  of  the  main  deck 
cargo  door  installed  in  accordance  with 
STC  SA1767SO  is  intended  to  allow  the 
flight  crew  to  conduct  a  visual 
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inspection  of  the  door  locking 
mechanism.  This  view  port  is  used  in 
conjunction  with  the  door  warning 
system  and  should  provide  a  suitable 
"hack-up"  in  the  event  that  the  main 
deck  cargo  door  warning  system 
malhinctions. 

The  door  locking  mechanism  is  an 
assembly  comprised  of  multiple  lock 
pins  (one  for  each  of  the  door  latches) 
connected  by  linkages  to  a  common  lock 
shaft.  Although  an  indicator  flag 
attached  to  the  lock  shaft  can  be  seen 
through  the  view  port  when  the  shaft  is 
in  the  "locked"  position,  a  failure 
between  the  shaft  and  the  pins  could  go 
undetected,  because  this  flag  is  attached 
to  the  lock  shaft  and  not  the  actual  lock 
pins.  If  such  a  failure  goes  undetected, 
the  airplane  may  be  dispatched  with  the 
main  deck  cargo  door  warning  system 
inoperative  and  the  door  not  fully 
closed,  latched,  and  locked,  which 
could  lead  to  a  main  deck  cargo  door 
opening  while  the  airplane  is  in  flight 
and  possible  loss  of  the  airplane. 
Therefore,  the  FAA  finds  that  the 
subject  view  port  is  not  a  suitable  back- 
up when  the  cargo  door  warning  system 
malfunctions. 

.•\s  discussed  in  the  ATA  Final  Report 
and  the  FAA  Memorandum,  there  must 
be  a  means  of  directly  inspecting  each 
lock  or,  at  a  minimum,  the  locks  at  each 
end  of  the  lock  shaft  of  certain  designs, 
such  that  a  failure  condition  in  the  lock 
shaft  would  be  detectable. 

3.  Means  to  Prevent  Pressurization  to  an 
Unsafe  Level 
Boeing  727-200  airplane.s  modified  in 

accordance  with  STC  SA1767SO  are 
configured  to  utilize  the  existing 
fuselage  pressurization  outflow  valve  for 
the  purpose  of  preventing  pressurization 
of  the  airplane  to  an  unsafe  level  in  the 
event  that  the  main  deck  cargo  door  is 
not  closed,  latched,  and  locked.  The 
FAA  design  review  of  these  modified 
Boeing  727-200  airplanes  (documented 
in  the  Design  Review  Report!  identified 
single  point  failures  in  the  door  control/ 
outflow  valve  interface  that  could  result 
in  the  valve  not  sensing  and  responding 
to  an  unsafe  door  condition.  In  addition, 
the  FAA  found  no  data  to  substantiate 
that  the  outflow  valve  location  and  size 
could  prevent  pressurization  to  an 
unsafe  level. 

With  the  current  design,  it  is  possible 
that  the  outflow  valve  may  not  perform 
its  intended  function  when  utilized  for 
the  purpose  of  preventing  pressurization 
of  the  airplane  m  the  event  of  an 
unsecured  door.  This  condition  could 
result  in  cabin  pressurization  forcing  an 
unsecured  door  open  while  the  airplane 
is  in  flight  and  possible  loss  of  the 
airplane. 


Boeing  727-100  airplanes  modified  in 
accordance  with  the  subject  STC's  have 
no  means  of  preventing  pressurization 
in  the  event  that  the  main  deck  cargo 
door  is  not  closed,  latched,  and  locked, 
and  therefore,  have  a  higher  risk  of  a 
cargo  door  opening  while  the  airplane  is 
in  night  and  possible  loss  of  the 
airplane. 

4.  Powered  Lock  Systems 

The  main  deck  cargo  door  control 
system  for  STC  SA1767SO  that  utilizes 
electrical  interlock  switches  is  designed 
to  remove  door  control  power  (electrical 
and  hydraulic)  prior  to  flight  and  to 
prevent  inadvertent  door  openings.  The 
occurrence  of  an  in-flight  door  opening 
event  on  airplanes  modified  in 
accordance  with  STC  SA1767SO,  as 
identified  in  the  Design  Review  Report, 
indicates  the  likelihood  that  there  may 
be  latent  and/or  single  point  failures 
that  can  restore  or  continue  to  allow 
power  to  the  door  controls  and  cause 
inadvertent  door  openings.  The  failure 
modes  may  be  found  in  the  electrical 
portion  of  the  door  control  panel, 
which,  in  turn,  activates  the  door 
control  hydraulics.  The  potential  for  the 
occurrence  of  these  failure  conditions  is 
increased  by  the  harsh  operating 
environment  of  freighter  airplanes.  Door 
system  components  are  routinely 
exposed  to  precipitation,  dirt,  grease, 
and  foreign  object  intrusion,  all  of 
which  increase  the  likelihood  of 
damage.  As  a  result,  wires,  switches, 
and  relays  have  a  greater  potential  to  fail 
or  short  circuit  in  such  a  way  as  to  allow 
the  cargo  door  to  be  powered  open 
without  an  operator's  command  and 
regardless  of  electrical  interlock 
positions. 

A  systems  safety  analysis  would 
normally  evaluate  and  resolve  the 
potential  for  these  types  of  unsafe 
conditions.  However,  the  design  data  for 
STC  SA1767SO  do  not  include  a 
systems  safety  analysis  to  specifically 
identif\-  these  failure  modes  and  do  not 
show  that  an  inadvertent  opening  is 
extremely  improbable.  The  need  for  a 
system  safety  analysis  is  identified  in 
the  ATA  Final  Report  and  the  FAA 
Memorandum. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposed  .\D  would 
require,  within  60  days  after  the 
effective  date,  revising  the  Limitations 
Section  of  the  F.AA-approved  Airplane 
Flight  Manual  (AFM)  Supplement  to 
provide  the  flight  crew  with  procedures 
for  ensuring  that  all  power  is  removed 
from  the  main  deck  cargo  door  prior  to 
dispatch  of  the  airplane,  and  that  the 
main  deck  cargo  door  is  closed,  latched, 


and  locked  prior  to  dispatch  of  the 
airplane:  and  installing  any  associated 
placards. 

In  addition,  the  proposed  AD  would 
require,  within  36  months  after  the 
effective  date  of  the  AD,  incorporation 
of  redesigned  main  deck  cargo  door 
systems  (e.g.,  warning/monitoring, 
power  control,  view  ports,  and  means  to 
prevent  pressurization  to  an  unsafe  level 
if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including 
any  associated  procedures  and  placards 
that  comply  with  the  applicable 
requirements  of  CAR  part  4b  and  design 
criteria  of  the  ATA  Final  Report  and  the 
FAA  Memorandum.  Design  data 
provided  in  support  of  the  door  systems 
redesign  should  include  a  Systems 
Safety  Analysis  and  Instructions  for 
Continued  Airworthiness  that  are 
acceptable  to  the  FAA.  Accomplishment 
of  the  incorporation  of  redesigned  main 
deck  cargo  door  systems  will  prevent 
rapid  decompression  and/or  structural 
damage  to  the  airplane  as  a  result  of  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight.  The  compliance 
time  is  based  on  the  FAA's  assessment 
of  the  reasonable  amount  of  time  to 
incorporate  redesigned  main  deck  cargo 
door  systems.  This  time  is  in 
consideration  of  the  18-month  time 
period  estimated  by  the  Boeing  727 
industry  working  group,  which  includes 
operators,  affected  STC  holders,  and 
engineering  organizations,  to  develop 
FAA-approved  redesigns. 

These  actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cargo  Restraint  Barrier 

In  order  to  ensure  the  safety  of 
occupants  during  emergency  landing 
conditions,  the  FAA  first  established  in 
1934.  a  set  of  inertia  load  factors  used 
to  design  the  structure  for  restraining 
items  of  mass  in  the  fuselage.  Because 
the  airplane  landing  speeds  have 
increased  over  the  years  as  the  fleet  has 
transitioned  from  propeller  to  jet  design, 
inertia  load  factors  were  changed  as 
specified  in  CAR  part  4b, 260. 
Experience  has  shown  that  an  airplane 
designed  to  this  regulation  has  a 
reasonable  probability  of  protecting  its 
occupants  from  serious  injury  in  an 
emergency  landing.  The  727  passenger 
airplane  was  designed  to  these  criteria 
which  specified  an  ultimate  inertia  load 
requirement  of  9g  in  the  forward 
direction.  These  criteria  were  applied  to 
the  seats  and  structure  restraining  the 
occupants,  including  the  flight  crew,  as 
well  as  other  items  of  mass  in  the 
fuselage. 

When  the  727  passenger  airplane  is 
converted  to  carrj'  cargo  on  the  main 
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deck,  a  cargo  barrier  is  required,  since 
most  cargo  containers  and  the  container- 
to-floor  attaching  devices  are  not 
designed  to  withstand  emergency 
landing  loads,  hi  fact,  the  FAA  estimates 
that  the  container-to-floor  attaching 
devices  will  only  support  approximately 
1..5g's  to  3g's  in  the  forward  direction. 
Without  a  9g  cargo  barrier,  it  is  probable 
that  the  loads  associated  with  an 
emergencv  landing  would  cause  the 
( argo  to  be  unrestrained  and  impact  the 
occupants  of  the  airplane,  which  could 
result  in  serious  injurv  or  death. 

The  strui:tural  inadequacy  of  the  cargo 
barrier  was  evident  to  the  FAA  during 
its  review  in  October  1997  of  a  Boeing 
727  modified  in  accordance  with  STC 
SA1767SO.  The  observations  revealed 
that  the  design  of  the  net  restraint 
barrier  floor  attachment  and 
circumferential  supporting  structure 
does  not  provide  adequate  strength  to 
withstand  the  9g  forward  inertia  load 
generated  bv  the  main  deck  cargo  mass, 
nor  does  it  provide  a  load  path  to 
effectively  transfer  the  loads  from  the 
restraint  barrier  to  the  fuselage  structure 
of  the  airplane  These  observations  are 
supported  by  data  contained  in  "ER 
2785.  Structural  Substantiation  of  the 
50k  9g  Bulkhead  Restraint  Svstem  in 
Support  of  STC  SA1543SO  PN  53- 
1292-401  for  the  9g  Bulkhead  53-1980- 
300  ,'\ssembly  with  Upper  Attachment 
Structure.  Lower  Attachment  Structure, 
Floor  Shear  Web  Structure.  Seat  Track 
Splice  Fittings.  Seat  Tracks,  and  Seat 
Track  Splices."  dated  September  29, 
1996.  by  M.  F.  Daniel.  Although  this 
report  was  specific  to  STC  S.M.543,SO, 
the  FAA  has  determined  that  the  data 
are  applicable  to  airplane  modified  in 
accordance  with  STC  ST00015AT 
because  the  design  principles  for 
attachment  of  the  barriers  in  both  STC's 
are  the  same  Thi;  report  reveals  that 
structural  deficiencies  were  found  in  the 
net  attach  plates  and  floor  attachment 
structure  of  the  cargo  barrier.  The  data 
show  large  negative  margins  of  safety. 
which  indicate  that  the  inertia  load 
capability  of  the  cargo  barrier  is  closer 
to  2g  than  the  required  9g  in  the  forward 
direction.  From  these  analyses,  it  is 
evident  that  the  cargo  restraint  barrier 
would  not  be  capable  of  preventing 
serious  injur,-  to  the  occupants  during 
an  emergency  landing  event  with  the 
full  allowable  cargo  load. 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  this  proposed  AD  would 
require  installation  of  a  main  deck  cargo 
barrier  that  complies  with  the 
applicable  requirements  of  CAR  part  4b. 
Accomplishment  of  the  installation  will 
prevent  serious  injury  to  the  occupants 


in  the  event  of  an  emergencv  landing. 
The  proposed  compliance  time  for  the 
installation  is  within  36  months  or 
4.000  flight  cycles  after  the  effective 
date  of  the  AD,  whichever  occurs  first. 
This  compliance  time  is  based  on  the 
FAA's  assessment  of  the  reasonable 
amount  of  time  to  redesign, 
manufacture,  and  install  the  cargo 
barrier.  This  time  is  in  consideration  of 
the  18-month  time  period  estimated  by 
the  Boeing  727  industry  working  group. 
which  includes  operators,  affected  STC 
holders,  and  engineering  organizations, 
to  develop  and  get  FAA-approved 
redesigns. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preoaration  of  a  Federalism  Assessment. 

Tnis  analysis  examines  the  cost  of  a 
proposed  AD  that  would  require  the 
installation  of  a  fail-safe  hinge, 
redesigned  main  deck  cargo  door 
warning  and  power  control  systems,  and 
a  9g  cargo  barrier  on  Boeing  Model  727 
series  airplanes  that  have  been  modified 
in  accordance  with  STC's  held  by 
FedEx.  As  discussed  above,  the  FAA  has 
determined  that  the  main  deck  cargo 
dnnr  hinge  is  not  fail-safe,  that  certain 
main  deck  cargo  door  control  systems 
do  not  provide  an  adequate  level  of 
safety,  and  that  the  main  deck  cargo 
barrier  is  not  structurally  adequate 
during  a  minor  crash  landing. 

Approximately  117  U.S. -registered 
Boeing  Model  727  series  airplanes 
operated  by  FedEx  would  be  affected  bv 
the  proposed  AD.  The  following 
discussion  addresses,  in  sequence,  the 
actions  in  this  proposed  rulemaking  and 
the  estimated  cost  associated  with  each 
of  these  actions.  An  analysis  of  the  cost 
is  also  available  in  Rules  Docket  No.  97- 
NM-232-AD. 

1 .  Main  Deck  Cargo  Door  Hinge 

Since  unsafe  conditions  have  been 
identified  that  are  likely  to  exist  or 
develop  on  other  modified  Boeing 
Model  727  series  airplanes,  paragraph 
(a)  of  the  proposed  AD  would  require. 
within  250  flight  cycles  after  tht; 
effective  date  of  this  AD.  a  one-time 
detailed  visual  inspection  to  detect 
cracks  of  the  external  surface  of  the 
main  deck  cargo  door  hinge.  FedEx 
estimates  that  this  inspection  would 


take  14  work  hours.  At  a  mechanic's 
burdened  labor  rate  of  S60  per  work 
hour,  the  cost  per  airplane  would  be 
5840.  or  S98.280  for  FedExs  fleet  of  117 
affected  Boeing  Model  727  series 
airplanes. 

Paragraph  fb)(l)  of  the  proposed  AD 
would  require,  within  36  months  or 
4,000  cycles  after  the  effective  date  of 
this  AD,  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge 
and  the  door  skin  and  external  fuselage 
doubler  underlying  the  hinge.  The  FAA 
estimates  that  compliance  with  this 
inspection  would  take  200  hours  at  an 
estimated  cost  of  Si  2.000  per  airplane, 
or  Si. 4  million  for  the  affected  fleet. 

Paragraph  (b)(2)  of  the  proposed  AD 
would  require  installation  of  a  fail-safe 
door  hinge.  The  compliance  time  for 
this  installation  would  also  be  36 
months  or  4.000  cycles  after  the 
effective  date  of  this  AD.  The  estimated 
cost  to  design  and  certificate  such  a 
hinge  is  S45.000.  FedEx  estimates  that 
parts  for  a  fail-safe  door  hinge  would 
cost  $2,600.  while  installation  would 
cost  511.520  per  airplane  for  192  hours 
of  labor.  Parts  and  labor  for  1 1 7  affected 
airplanes  would  be  Si. 7  million. 

Paragraph  (c)  of  the  proposed  AD 
would  require  that,  if  anv  cracks  or 
discrepancies  are  detected  during  the 
inspections  required  by  paragraph  (a)  or 
(b)(1)  of  the  proposed  AD.  repairs  must 
be  made  prior  to  further  flight.  The  cost 
of  these  repairs  is  not  attributable  to  this 
proposed  AD. 

For  purposes  of  this  analysis,  the  FAA 
assumes  an  effective  date  of  fuly  1 . 
2000.  The  cost  to  comply  with  proposed 
paragraphs  (a)  through  (c)  over  the  36- 
month  compliance  period  is  S3, 2 
million,  or  S2.8  million  discounted  to 
present  value.  The  FAA  assumes  that 
the  installation  of  the  main  deck  cargo 
door  hinge  [paragraph  {b)(l)]  would  be 
accomplished  at  the  same  time  as  the 
detailed  visual  inspection  of  fastener 
holes  [paragraph  (b)(2)].  The  FAA  also 
assumes  that  FedEx  would  perform 
these  two  activities  uniformly 
throughout  the  36-month  period. 
Finally,  the  certification  cost  for  the 
main  deck  cargo  door  hinge  would  be 
incurred  within  the  first  6  months  after 
the  effective  date  of  this  AD. 

2.  Main  Deck  Cargo  Door  Systems 

Paragraph  (d)  of  the  proposed  AD 
would  require,  within  60  days  after  the 
effective  date,  revising  the  Limitations 
Section  of  the  FAA-approved  AFM 
Supplement  to  provide  the  flight  crew 
with  procedures  for  ensuring  that  all 
power  is  removed  from  the  main  deck 
cargo  door  prior  to  dispatch  of  the 
airplane,  and  that  the  main  deck  cargo 
door  is  closed,  latched,  and  locked  prior 
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to  dispatch  of  the  airplane.  In  addition, 
paragraph  (d)  of  the  proposed  AD  would 
require  the  installation  of  any  associated 
placards, 

FedEx  assumes  that  an  external 
inspection  of  the  flushness  of  the  cargo 
door,  combined  with  an  "enhanced  B- 
check"  would  be  an  acceptable  means  to 
the  FAA  to  ensure  that  the  cargo  door 
is  secured  prior  to  dispatch.  Based  on 
this  assumption.  FedEx  estimates, 
before  a  redesigned  door  system  is 
installed  (see  proposed  paragraph  (f] 
below],  that  it  would  take  a  mechanic  30 
minutes  to  inspect  for  fiushness  of  the 
main  deck  cargo  door  prior  to  dispatch. 
FedEx  also  estimates  that  there  are  62 
nights  per  day  among  the  117  affected 
airplanes  and  that  these  airplanes  fly 
260  davs  per  year.  The  estimated  cost 
per  inspection  would  be  S30,  or  S4.133 
per  airplane  per  year  until  the  door 
system  is  changed.  In  addition,  FedEx 
estimates  that  the  setup  costs  for  the 
daily  inspection  (j.p..  procedure 
materials  for  the  cadre  of  mechanics  to 
perform  the  inspection  and  training 
requirements)  would  be  S50.000. 

B-checks  on  FedEx  Boeing  Model  727 
series  airplanes  occur  approximately 
twice  a  vear.  FedEx  estimates  the 
incremental  cost  for  maintenance  during 
this  "enhanced  B-check"  is  Sll.~00  per 
vear  until  the  door  system  is  changed. 

Paragraph  (e)  of  the  proposed  AD 
would  require,  within  36  months  after 
the  effective  date  of  this  AD, 
incorporation  of  a  redesigned  mam  deck 
cargo  door  system.  FedEx  estimates  that 
the  development  and  certification  of  the 
system  would  cost  S212.000 
Modification  parts  would  cost  SI  10.000 
per  airplane  and  labor  costs  would  be 
$34,560  per  airplane.  FedEx  also 
estimates  that  40  percent  of  the  fleet 
would  be  modified  during  a  scheduled 
maintenance  visit.  The  remainder  of  the 
fleet  would  be  out-of-service  for  an 
additional  4  days.  Based  on  a  lease  rate 
of  S6.100  per  day.  FedEx  estimates  that 
the  cost  of  down  time  for  the  fleet 
would  be  Si. 7  million  over  the  36- 
inonth  period. 

Ba.sed  on  FedEx's  assumption  that  a 
combination  of  an  external  inspection  of 
cargo  door  flushness  prior  to  dispatch 
and  an  "enhanced"  B-check  every  6 
months,  the  total  cost  would  be  S3. 2 
million  over  36  months.  These  activities 
would  occur  until  incorporation  of  a 
redesigned  door  system.  Again,  the  FAA 
assumes  that  the  accomplishment  of  this 
incorporation  would  occur  uniformly 
over  the  36-month  period. 

The  estimated  cost  for  redesigned 
door  systems  for  the  fleet  of  117  affected 
airplanes  would  be  S18,8  million, 
including  52 12,000  for  design  and 
certification  costs  and  Si, 7  million  for 


additional  down  time.  The  total  cost  to 
comply  with  proposed  requirements  for 
the  main  deck  cargo  door  system  is 
$22,0  million,  or  S19.1  million, 
discounted  to  present  value. 

3.  Main  Deck  Cargo  Barrier 

Paragraph  (f)  of  the  proposed  AD 
would  require,  within  36  months  or 
4,000  flight  cycles  after  the  effective 
date  of  this  AD.  installation  of  a  main 
deck  cargo  barrier  that  complies  with 
the  applicable  requirements  of  CAR  part 
4b  FedEx  estimates  that  development 
and  certification  of  a  9g  barrier  would 
cost  594,500,  while  parts  would  cost 
S30.000  and  labor  would  cost  $23,040 
per  airplane. 

The  FAA  assumes  that  FedEx  would 
install  9g  barriers  in  their  affected  fleet 
uniformly  over  the  36-month 
compliance  period.  The  total  non- 
discounted  cost  would  be  $6.3  million, 
or  $5.4  million  discounted  to  present 
value. 

4.  Alternative  Methods  of  Conipliance 
(AMOCj  and  Special  Flight  Permits 

Paragraph  (g)  of  the  proposed  AD  . 
would  allow  an  AMOC  or  adjustment  of 
compliance  time  that  provides  an 
acceptable  level  of  safety  if  approved  by 
the  Manager  of  the  Atlanta  AGO.  The 
FAA  is  unable  to  determine  the  cost  of 
an  AMOC.  but  assumes  it  would  be  less 
than  the  cost  of  complying  with  the 
proposed  provisicms  in  paragraphs  (a) 
through  (f)  of  the  proposed  .AD. 

Paragraph  (h)  of  the  proposed  AD 
would  allow  special  flight  permits  in 
accordance  wiili  the  legulations  to 
operate  an  affected  airplane  to  a  location 
w'here  the  requirements  of  the  proposed 
AD  could  be  accomplished. 

5.  Total  Cost  of  the  Proposed  AD 
The  FAA  estimates  that  the  total 

compliance  cost  of  the  proposed  AD 
would  be  $31.6  million,  or  $27.3  million 
discounted  to  present  value. 

The  Regulator*-  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
Fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  fmal 


rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  However,  if  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

Only  one  operator,  FedEx,  is  affected 
by  this  proposed  AD.  FedEx  is  not  a 
small  entity.  Pursuant  to  the  Regulatory 
Flexibility  Act.  5  U.S.  C,  605(b),  the 
FAA  certifies  that  this  proposed  AD 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L,  104-4  on  March  22,  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  AD  does  not  contain 
anv  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
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Mandatps  Reform  Act  of  1995  do  not 

applv 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

.^ccnrdingl\ .  pursuant  to  the 
authority  dolegated  to  me  bv  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  106(gJ,  40113.  44701. 

§39.13    [Amended] 

2.  Section  39. 1 3  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Boeing:  Docket  97-NM-232-AD. 

Applicability:  Model  727  series  airplanes 
that  have  been  converted  from  a  passenger  to 
d  cargo-carrying  ("freighter")  configuration  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA1767SO  or  SA1768SO; 
(  ertificated  in  any  category. 

Note  1:  This  .^D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
prov  ision.  regardless  of  whether  it  has  been 
Dtherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
.\D.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
dil«riiative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  as.sessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  un.safe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  main 
deck  cargo  door  hinge  or  failure  of  the  cargo 
door  system,  which  could  result  in  the  loss 
or  opening  of  the  cargo  door  while  the 
airplane  is  in  flight,  rapid  decompression. 
<ind  structural  damage  to  the  airplane:  and  to 
prevent  failure  of  the  main  deck  cargo  barrier 
during  an  emergency  landing,  which  could 
injure  occupants:  accomplish  the  following: 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Hin^e 

111  Wi'iim  250  flight  cycles  after  the 
ett'i  iivf  date  of  this  AD,  perform  a  detailed 
visual  inspection  of  the  external  surface  of 
the  main  deck  cargo  door  hinge  (both 
ru.selage  and  door  side  hinge  elements)  to 
detect  cracks. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 


structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Within  36  months  or  4.000  flight  cycles 
after  the  effective  date  of  this  AD.  whichever 
occurs  first,  accomplish  paragraphs  (h)(1)  and 
(b)(2)  of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  of 
the  mating  surfaces  of  both  the  hinge  and  the 
door  skin  and  external  fuselage  doubler 
underlying  the  hinge  to  detect  cracks  or  other 
discrepancies  [e.g..  double  or  closely  drilled 
holes,  corrosion,  chips,  scratches,  or  gouges). 
The  detailed  visual  inspection  shall  be 
accomplished  in  accordance  with  a  method 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office  (ACO).  FAA.  Small 
Airplane  Directorate.  The  requirements  of 
this  paragraph  may  be  accomplished  prior  to 
or  concurrently  with  the  requirements  of 
paragraph  (h)(2)  of  this  AD. 

(2)  Install  a  main  deck  cargo  door  hinge 
that  complies  with  the  applicable 
requirements  of  Civil  Air  Regulations  (CAR) 
part  4b.  including  fail-safe  requirements,  in 
accordance  with  a  method  approved  by  the 
Manager,  Atlanta  ACO. 

(c)  If  any  crack  or  discrepancy  is  detected 
during  the  detailed  visual  inspection 
required  by  either  paragraph  (a)  or  (b)(1)  of 
this  AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Atlanta  ACO. 

Actions  Addressing  the  Main  Deck  Cargo 
Door  Systems 

(d)  Within  60  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  Suppluiiient  by  inserting  therein  the 
procedures  specified  in  paragraphs  {d)(l)  and 
(d)(2)  of  this  AD.  and  install  any  associated 
placards.  The  AFM  revision  procedures  and 
installation  of  any  associated  placards  shall 
be  accomplished  in  accordance  with  a 
method  approved  by  the  Manager,  Atlanta 
ACO. 

(1)  Procedures  to  ensure  that  all  power  is 
removed  from  the  main  deck  cargo  door  prior 
to  dispatch  of  the  airplane.  And 

(2)  Procedures  to  ensure  that  the  main  deck 
cargo  door  is  closed,  latched,  and  locked 
prior  to  dispatch  of  the  airplane. 

(e)  Within  36  months  after  the  effective 
date  of  this  AD,  incorporate  redesigned  main 
deck  cargo  door  systems  (e.g.,  warning/ 
monitoring,  power  control,  view  ports,  and 
means  to  prevent  pressurization  to  an  unsafe 
level  if  the  main  deck  cargo  door  is  not 
closed,  latched,  and  locked),  including  any 
a.ssociated  procedures  and  placards,  that 
comply  with  the  applicable  requirements  of 
CAR  part  4b  and  criteria  specified  in 
Appendix  1  of  this  AD;  in  accordance  with 
a  method  approved  bv  the  Manager.  Atlanta 
ACO. 

Note  3:  The  design  data  submitted  for 
approval  should  include  a  Systems  Safety 
Analysis  and  Instructions  for  Continued 
Airworthiness  that  are  acceptable  to  the 
Manager.  Atlanta  ACO. 


Actions  .Addressing  the  Main  Deck  Cargo 
Barrier 

(f)  Within  36  months  or  4.000  flight  cycles 
after  the  effective  dute  of  this  AD,  whichever 
occurs  first,  install  a  main  deck  cargo  barrier 
that  complies  wnth  the  applicable 
requirements  of  CAR  part  4.b,  in  accordance 
with  a  method  approved  bv  the  Manager. 
Atlanta  ACO. 

Note  4:  The  maximum  main  deck  total 
payload  that  can  be  carried  is  limited  to  the 
lesser  of  the  approved  cargo  barrier  weight 
limit,  weight  permitted  bv  the  approved 
maximum  zero  fuel  weight,  weight  permitted 
by  the  approved  main  deck  position  weights, 
weight  permitted  bv  the  approved  main  deck 
running  load  or  distributed  load  limitations, 
or  approved  cumulative  zone  or  fuselage 
monocoquo  structural  loading  limitations 
(including  lower  hold  cargo). 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  contained 
in  this  proposal  that  provides  an  acceptable 
level  of  safety  may  be  used  if  approved  by 
the  Manager.  Atlanta  ACO.  Operators  shall 
submit  their  requests  through  an  appropriate 
F.-X.A  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  .-Ktlanta  .•\C0. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  anv,  mav  be 
obtained  from  the  Atlanta  ACO. 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  setitions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

.Appendix  1 

Excerpt  from  an  FAA  Memorandum  to  the 

Director-Airworthiness  and  Technical 
Standards  of  AT.A.  dated  March  20,  1992 
"(1)  Indication  System: 

(a)  The  indication  system  must  monitor  the 
closed,  latched,  and  locked  positions, 
directly, 

(b)  The  indicator  should  be  amfaer  unless 
it  concerns  an  outward  opening  door  whose 
opening  during  takeoff  could  present  an 
immediate  hazard  to  the  airplane.  In  that  case 
the  indicator  must  be  red  and  located  in 
plain  view  in  front  of  the  pilots.  .\n  aural 
warning  is  also  advi.sable.  A  display  on  the 
master  caution/warning  system  is  also 
acceptable  as  an  indicator.  For  the  purpose 

of  complying  with  this  paragraph,  an 
immediate  hazard  is  defined  as  significant 
reduction  in  controllability,  structural 
damage,  or  impact  with  other  structures, 
engines,  or  controls, 

(c)  Loss  of  indication  or  a  false  indication 
of  a  closed,  latched,  and  locked  condition 
must  be  im[)robable, 

(d)  A  warning  indication  must  be  provided 
at  the  door  operators  station  that  monitors 
the  door  latched  and  locked  conditions 
directly,  unless  the  operator  has  a  visual 
indication  that  the  door  is  fully  closed  and 
locked.  For  example,  a  vent  door  that 
monitors  the  door  locks  and  can  be  seen  from 
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the  operators  station  would  meet  this 
requirement. 

(2)  Means  to  Visually  Inspect  the  Locking 
Mechanism: 

There  must  be  a  visual  means  of  directly 
inspecting  the  locks.  Where  all  locks  are  tied 
to  a  common  lock  shaft,  a  means  of 
inspecting  the  locks  at  each  end  may  be 
sufficient  to  meet  this  requirement  provided 
no  failure  condition  in  the  lock  shaft  would 
go  undetected  when  viewing  the  end  locks. 
Viewing  latches  may  be  used  as  an  alternate 
to  viewing  locks  on  some  installations  where 
there  are  other  compensating  features. 

(.3)  Means  ta  Prevent  Pressurization: 

.Ml  doors  must  have  provisions  to  prevent 
initiation  of  pressurization  of  the  airplane  to 
an  unsafe  level,  if  the  door  is  not  fully  closed. 
latched  and  locked. 

(4)  Lock  Strength: 

Locks  must  be  designed  to  withstand  the 
maximum  output  power  nf  the  actuators  and 
ma^ximum  expected  manual  operating  forces 
treated  as  a  limit  lf>ad.  Under  these 
(onditions.  the  door  must  remain  closed, 
latched  and  locked. 

(5)  Power  Availability: 

All  power  to  the  door  must  be  removed  in 
flight  and  it  must  not  be  possible  for  the 
flight  crew  to  restore  power  to  the  door  while 
in  flight. 

i6)  Powered  Lock  Systems: 

For  doors  that  have  powered  lock  systems. 
it  must  be  shown  by  safety  analysis  that 
inadvertent  opening  of  the  door  after  it  is 
fullv  closed,  latched  and  locked,  is  extremely 
improbable." 

Issued  m  Renton.  Washington,  on 
November  4.  1999 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  99-29473  Filed  11-10-99;  8;45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  990 

[Docket  No.  FR-4425-N-07] 

Negotiated  Rulemaking  Committee  on 
Operating  Fund  Allocation;  Meetings 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD 

ACTION:  Negotiated  Rulemaking 
Committee  Meetings. 


SUMMARY:  This  document  announces  a 
meeting  of  the  Negotiated  Rulemaking 
Committee  on  Operating  Fund 
Allocation.  These  meetings  are 
sponsored  bv  HUD  for  the  purpose  of 
discussing  and  negotiating  a  proposed 
rule  that  would  change  the  current 
method  of  determining  the  payment  of 
operating  subsidies  to  public  housing 
agencies  (PHAs). 


DATES:  The  committee  meeting  will  be 
held  on  November  30.  December  1,  and 
December  2.  1999 

On  November  30,  1999,  the  meeting 
will  begin  at  approximately  2:00  pm  and 
end  at  approximately  6:00  pm.  On 
December  1.  1999.  the  meeting  will 
begin  at  approximately  9:00  am  and  end 
at  approximately  5:30  pm.  On  December 
2.  1999.  the  meeting  will  begin  at 
approximateh  9:00  am  and  end  at 
approximately  4:00  pm 
ADDRESSES:  The  committee  meeting  will 
take  place  at  the  Holiday  Inn  On-the- 
Hill.  415  New  lersev  Avenue.  NW. 
Washington,  DC  20001;  telephone  (202) 
638-1616. 

FOR  FURTHER  INFORMATION  CONTACT: 
■Steve  .Spragup,  .Acting  Director.  Funding 
and  Financial  Management  Division, 
Public  and  Indian  Housing,  Room  4216. 
U.S.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SVV. 
Washington.  DC  20410-0500;  telephone 
(202)  708-1872  (this  telephone  number 
is  not  toll-free).  Hearing  or  speech- 
impaired  individuals  inav  access  ths^ 
number  via  I'l'V  by  calling  the  toll-free 
Federal  Information  Relav  Service  at  1- 
800-877-8339 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretarv  of  HUD  has  established 
the  Negotiated  Rulemaking  Advisory 
Committee  on  Operating  Fund 
-Allocation  to  negotiate  and  develop  a 
proposed  nile  that  would  change  the 
current  method  of  determining  the 
pavment  of  operaiing  subsidies  to  PHAs. 
The  establishment  of  the  committee  is 
required  bv  the  Qualitv  Housing  and 
Work  Responsibility  Act  of  1996  (Pub. 
L.  105-276,  approved  October  21.  1998l 
(the  "Public  Housing  Reform  .\ct '),  The 
Public  Housing  Reform  Act  makes 
extensive  changes  to  HlT)'s  public  and 
assisted  housmg  programs.  These 
changes  include  the  establishment  of  an 
Operating  Fund  for  the  purpose  of 
making  assistance  available  to  PHAs  for 
the  operation  and  management  of  public 
housing.  The  Public  Housing  Reform 
Act  requires  that  the  assistance  to  be 
made  available  from  the  new  Operating 
Fund  be  determined  using  a  formula 
developed  through  negotiated 
rulemakine  procedures. 

II,  Negotiated  Rulemaking  Committee 
Meeting 

This  document  announces  a  meeting 
of  the  Negotiated  Rulemaking 
Committee  on  Operating  Fund 
.\llocation.  The  next  committee  meeting 
will  take  place  as  described  in  the  DATES 
and  ADDRESSES  section  of  this 
document. 


The  agenda  planned  for  the 
committee  meeting  includes:  (1)  Work 
group  sessions  to  discuss  various  issues 
related  to  the  implementation  of  an 
Operating  Fund  formula;  (2)  full 
committee  discussions  of  the  work- 
products  developed  by  the  work  groups: 
(3)  development  of  draft  regulatory 
language;  and  (4)  the  scheduling  of 
future  meetings,  if  necessary. 

The  meetings  will  be  open  to  the 
public  without  advance  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 
Summaries  of  committee  meetings  will 
be  available  for  public  inspection  and 
copying  at  the  address  in  the  same 
section. 

Dated:  November  5. 1999. 
Harold  Lucas, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
[FR  Doc  99-29497  Filed  11-10-99;  8:45  am] 

BILLING  CODE   1210- 33-F 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD  11 --99-01 31 
RIN2115-AE4? 

Drawbridge  Operation  Regulations: 
Oaldand  Inner  HartK>r  Tidal  Canal.  CA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  a  local 
citizen,  the  Coast  Guard  is  considering 
a  change  in  operating  regulations  for  the 
drawbridges  crossing  the  Oakland  Inner 
Harbor  Tidal  Canal  (Oakland  Estuary), 
between  Oakland  and  Alameda. 
California,  The  proposal  would  amend 
the  existing  operating  regulations  to 
adjust  the  commute  hour  closures  to 
coincide  with  current  peak  traffic 
periods. 

DATES:  Comments  must  be  received  on 
or  before  January  11.  2000. 
ADDRESSES:  Comments  may  be  mailed 
or  hand-delivered  to:  Commander  (oan), 
Eleventh  Coast  Guard  District.  Bldg.  50- 
6.  Coast  Guard  Island.  Alameda,  CA 
94501-5100.  Comments  may  also  be 
faxed  to:  (510)  437-5836.  Comments 
may  be  e-mailed  to: 
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lolnir'O'dl  1  uscg.mil.  Coniments  may  be 
df'livert'd  to  the  above  address  between 
H:,U)  ,i,m.  and  4:00  p  m.  Monday  through 
Fndav  oxo'pt  F'oderal  holidays. 

The  C;ommander.  Eleventh  Coast 
Guard  District  maintains  the  public 
docket  for  this  rulemaking.  Comments 
will  become  part  nf  this  docket  and  will 
be  available  for  inspection  or  copying  at 
the  address  above 

FOR  FURTHER  INFORMATION  CONTACT:  feny 
Olmes,  Bridije  .Administrator,  at  the 
address  above.  His  telephone  number  is 
(510)437-3515. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

The  Coast  Cuard  encourages 
interested  persons  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  data,  views,  or  arguments  for  or 
against  the  proposed  change.  Persons 
submitting  comments  should  identify 
this  rulemaking  (CGD  1 1-99-013)  and 
the  specific  section  of  this  document  to 
which  each  comment  applies.  Give  the 
reason  for  each  (  omment.  Please  submit 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  x  11 
inches,  suitable  for  copving  and 
electronic  filing   Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self 
addressed  postcard  or  envelope.  All 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  insperition  and  copving  at 
the  Coast  Guard  address  given  above. 
Normal  office  hours  are  between  6:30 
am  and  4:00  p.m  .  Monday  through 
Friday,  except  holidays.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
mav  request  a  public  hearing  bv  writing 
to  the  Coast  (kiard  ini  ludmg  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
is  determined  that  the  opportunity  for 
oral  presentations  will  aid  in  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  time  and  place 
announced  bv  a  later  notice  in  the 
Federal  Register 

The  proposed  regulatirm  mav  be 
changed  in  light  of  comments  received. 
.\11  comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  the  NPRM.  The  Commander, 
Eleventh  C^oast  (Juard  District,  will 
evaluate  all  comments  received  and 
determine  a  course  of  final  action  on 
this  proposal. 

Background  and  Purpose 

The  current  regulation.  33  CFR 

1 17  181.  specifies  that  the  bridges  need 
not  open  for  the  passage  of  vessels  from 
7:30  a.m.  to  8:30  a.m.  and  3:45  p.m.  to 
5:45  p.m.  Monday  through  Friday, 


except  Federal  holidays.  This  regulation 
was  enacted  in  1973  to  accommodate 
peak  highway  traffic  periods.  However, 
a  recent  analysis  of  traffic  data  reveals 
that  the  peak  morning  commute  period 
is  now  from  8:30  a.m.  to  9:30  a.m.  and 
the  afternoon  peak  is  from  5  p.m.  to  7 
p.m.  The  proposed  change  should  better 
accommodate  peak  highway  traffic  with 
no  additional  impact  on  vessel  traffic, 
although  vessel  operators  will  have  to 
adjust  their  travel  times.  Vessel  traffic  is 
light  on  weekdays;  the  bridges  typically 
open  about  4  times  each  day  during 
daylight  hours.  Vessel  operators  should 
be  able  to  adjust  their  time  of  passage 
without  significant  economic 
consequences. 

The  Coast  Guard  also  proposes  to 
amend  the  waterway  mileages  listed  in 
the  regulation  to  coincide  with  current 
practice. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)f3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  office  of  Management  and  Budget 
under  that  order.  It  is  not  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures 
(DOT)  (44  FR  11040.  February  26,  1979). 
The  only  impact  would  be  on  the  larger 
vessels  not  able  to  pass  under  the  closed 
bridge,  and  they  will  have  the  same 
access  as  they  do  presently,  but  will 
have  a  slightly  modified  schedule  of 
closed  periods.  The  Coa.st  Guaid  expects 
the  impact  of  this  rule  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory-  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  §  601  et  seq.]'.  the  Crjast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
small  businesses  and  not-for  profit 
organizations  that  are  not  dominant  in 
their  respective  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000.  For  the 
same  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  certifies 
under  5  U.S.C.  §  605(b)  that  this 
proposal,  if  adopted,  is  not  expected  to 
have  a  significant  economic  impact  on 
any  substantial  number  of  entities, 
regardless  of  their  size. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rule  making  process.  If  your  small 
business  or  organization  is  affected  bv 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Jerry  Olmes, 
Coast  Guard  Bridge  Section.  Alameda 
office  at  the  address  listed  in 
ADDRESSES. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  fit  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  witb  the 
principles  and  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  this  proposal  does  not 
have  federalism  implications  under  this 
Order. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  Commandant 
Instruction  M16475.1C,  Figure  2-1. 
paragraph  32(e),  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation,  because 
it  is  a  Bridge  Administration  Program 
action  involving  the  promulgation  of 
operating  requirements  or  procedures 
for  a  drawbridge. 

Unfunded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub  L.  104-4),  the 
Coast  Guard  must  consider  whether  this 
proposed  rule  will  result  in  an  annual 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate  of  Si  00 
million  (adjusted  annually  for  inflation). 
If  so.  the  Act  requires  that  a  reasonable 
number  of  regulatory  alternatives  be 
considered,  and  that  from  those 
alternatives,  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule  be  selected, 

No  state,  local  or  tribal  government 
entities  will  be  affected  by  this  rule,  so 
this  rule  will  not  result  in  annual  or 
aggregate  costs  of  SlOO  million  or  more. 
Therefore,  the  Coast  Guard  is  exempt 
from  any  further  regulatory 
requirements  under  the  Unfunded 
Mandates  Act. 
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Other  Executive  Orders  on  the 
Regulator^'  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamhle.  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  rule  and 
reached  the  following  conclusions: 

E.O  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  This  Rule 
will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  this  Order. 

E.O.  12875.  Enhancing  the 
Intergovernmental  Partnership.  This 
Rule  will  not  impose,  on  any  State, 
local,  or  tribal  government,  a  mandate 
that  is  not  required  by  statute  and  that 
is  not  funded  by  the  Federal 
government. 

E.O.  12988,  Civil  Justice  Reform.  This 
Rule  meets  applicable  standards  in 
section  3(a)  and  3(b)(21  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

E.O.  13'045.  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks.  This  Rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safety  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  part  117  of  title  33.  Code  of 
Federal  Regulations  as  follows: 

PART  11 7— {AMENDED] 

1 ,  The  authority  citation  for  part  1 1 7 
continues  to  read  as  follows: 

Authority-:  33  U.S.C.  499;  49  CFR  1.46  and 
3.3  CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  P.L.  102-587,  106  Stat 
50i39. 

2.  Section  117,181  is  revised  to  read 
as  follows: 

§117.181     Oakland  Inner  Harbor  Tidal 
Canal. 

The  draws  of  the  Alameda  County 

highwav  bridges  at  Park  Street,  mile  5.2: 
Fruitvale  Avenue,  mile  5.6;  and  High 
Street,  mile  6.0;  and  the  U.S.  Army 
Corps  of  Engineers  railroad  bridge,  mile 
5.6  at  Fruitvale  Avenue,  shall  open  on 
signal:  except  that,  from  8:30  a.m.  to 
9:30  a.m.  and  5  p.m.  to  7  p.m.  Monday 
through  Friday  except  Federal  holidays, 
the  draws  need  not  be  opened  for  the 
passage  of  vessels.  Howe\'er.  the  draws 
shall  open  during  the  above  closed 
periods  for  vessels  which  must,  for 


reasons  of  safety,  move  on  a  tide  or 
slack  water,  if  at  least  two  hours  notice 
is  given.  The  draws  shall  open  as  soon 
as  possible  for  vessels  in  distress  and 
emergency  vessels,  including 
commercial  vessels  engaged  in  rescue  or 
emergency  salvage  operations.  '*. 

Dated:  October  21,  1999. 
T.H.  Collins. 

Wee  Admiral.  U.S.  Coast  Guard.  Commander. 
Eleventh  Coast  Guard  District. 
[PR  Doc.  99-29603  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Parts  Sand  13 
RIN  1024-AC58 

National  Park  System  Units  in  Alaska; 
Denali  National  Park  and  Preserve, 
Special  Regulations 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 


SUMMARY:  For  National  Park  System 
units  m  Alaska,  the  proposed  rule 
would  establish  a  definition  for 
"traditional  activities"  as  the  term  is 
used  in  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  and  in  the 
regulations  of  the  Office  of  the  Secretary 
of  the  Interior.  The  rule  would  close  the 
area  within  Denaii  National  Park  that 
was  formerly  Mount  McKinley  National 
Park  to  the  use  of  snowmachines 
(snowmobiles)  for  traditional  activities. 
The  rule  would  also  consolidate, 
expand  and  codif\'  certain  designations, 
closures,  and  permit  requirements  for 
Denali  National  Park  and  Preserve.  This 
proposal  inc;ludes  requirements  for 
vehicular  traffic,  vehicle  use  limits, 
public  health  and  safety,  and  resource 
protection  postings  and  closures.  It  also 
replaces  the  out-of-date  references  to 
"Mount  McKinley  National  Park  '  with 
the  Alaska  National  Interest  Lands 
Conser\ation  Act  name  "Denali 
National  Park  and  Preserve."  The 
National  Park  Service  (NFS)  will  hold 
hearings  in  the  vicinity  of  the  Park 
concerning  the  proposed  closure  to 
snowmachines  and  the  other  portions  of 
this  proposed  rule,  NFS  will  analyze  all 
timely  comments,  modifv'  the  Rule  as 
needed  and  publish  a  Final  Rule  in 
parlv  2000, 

DATES:  Written  comments  will  be 
accepted  through  )anuar>-  11.  2000. 
Commenters  are  advised  that  the 
Department  of  the  Interior  intends  to 
make  the  names  and  addresses  of 
commenters  public,  but  that 


commenters  may  request  that  this 
information  not  be  released  and  the 
Department  will  then  determine 
whether  the  information  may  be 
withheld  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
ADDRESSES:  Address  comments  to: 
Superintendent,  Denali  National  Park 
and  Preserve,  PO  Box  9.  Denali  National 
Park,  AK  99755,  Attention:  Ken  Kehrer. 
Jr. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Kehrer,  Jr,  at  the  <itju\i  ^iiiiicba  or  bv 
calling  907-683-2294. 
SUPPLEMENTARY  INFORMATION: 

Background 

Denali  National  Park  and  Preserve  is 
a  vast  area  that  provides  visitors  of  all 
abilities  with  opportunities  for 
superlative,  inspirational,  recreational, 
wilderness,  and  wildlife  experiences  in 
keeping  with  its  legislative  mandates. 
Over  the  long  term,  preserving  the 
wilderness,  and  its  continually  evolving 
natural  processes,  is  essential  to 
ensuring  opportunities  for  outstanding 
resource-based  visitor  experiences. 

In  the  NPS  Organic  Act  of  1916, 
Congress  directed  the  Secretary  of  the 
Interior  and  the  NPS  to  manage  national 
parks  and  monuments  to  "conserve  the 
scenery-  and  the  natural  and  historic 
objects  and  the  wild  life  therein  and  to 
provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations."  16 
U.S.C.  1.  The  Organic  Act  also  granted 
the  Secretarv'  the  authority  to  implement 
"rules  and  regulations  as  he  may  deem 
necessary  or  proper  for  the  use  and 
management  of  the  parks,  monuments 
and  reservations  under  the  jurisdiction 
of  the  National  Park  Service."  16  U.S.C. 
3,  In  1917,  Congress  established  Mount 
McKinley  National  Park  to  "set  apart  as 
a  public  park  for  the  benefit  and 
enjoyment  of  the  people  *   *   *  for 
recreation  purposes  by  the  public  and 
for  the  preservation  of  animals,  birds, 
and  fish  and  for  the  preservation  of  the 
natural  curiosities  and  scenic  beauties 
thereof  *   *   *  said  park  shall  be.  and  is 
hereby  established  as  a  game  refuge"  (39 
Stat.  938). 

In  1980.  Congress  passed  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  which  enlarged  Mt. 
McKinley  National  Park  and  renamed  it 
Denali  National  Park  and  Preserve.  P.L. 
96-487,  Dec.  2,  1980.  94  Stat.  2371. 
Consistent  with  the  1917  Act  that 
created  the  park,  ANILCA  recognized 
the  importance  of  protecting  habitat  for, 
and  populations  of.  fish  and  wildlife. 
The  legislative  history-  of  ANILCA  states 
that  certain  NPS  units  in  Alaska, 
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including  "Mount  McKinley  [National 
Park]  *   *   *  arp  intended  to  be  large 
sanctuaries  where  fish  and  wildlife  may 
roam  freely,  developing  their  social 
structures  and  evolving  over  long 
periods  of  time  as  nearly  as  possible 
without  the  changes  that  extensive 
human  activities  would  cause."  Sen. 
Rep.  No.  96-413.  96th  Cong..  1st  Sess. 
137  (1979);  and.  Cong.  Rec.  H10532 
(Nov.  12.  1980).  The  heart  of  the  new 
Park  and  Preserve  lies  on  the  lands  that 
once  comprised  Mount  McKinlev 
National  Park,  where  predator-prey 
relationships  have  functioned  for  manv 
decades  without  significant  human 
interference.  This  "core"  area  of  DenaJi 
National  Park  (also  known  as  the  Old 
Park)  has  historically  been  the  only 
place  in  the  interior  and  northern  parts 
of  Alaska  where  wildlife  protection  has 
been  ensured  through  minimal 
disturbance  to  wildlife  and  habitat.  This 
core  area's  dedication  to  wildlife 
protection  is  essential  to  the  wilderness 
wildlife  experience  of  over  300,000 
visitors  who  travel  into  the  park  each 
season 

Limiting  motor  vehicle  use  on  the 
Denali  Park  Road,  and  prohibiting 
snowmachine  use  in  the  adjacent  Denali 
wilderness,  have  been  essential  factors 
in  maintaining  the  natural  systems  in 
the  park  interior  and  in  providing 
continued  outstanding  visitor 
experiences.  The  overall  visitor 
experience  depends  in  large  part  on 
seeing  the  spectacular  variety  of  wildlife 
along  the  park  road  and  the  opportunity 
to  observe  natural  predator-prev 
interactions.  Vehicle  use  above  certain 
levels  displaces  the  wildlife  that  can  be 
seen  from  the  road  and  otherwise 
disrupts  the  park's  ecosystems  and  is 
therefore  detrimental  to  the  resources, 
values  and  purposes  for  which  the  park 
was  established.  Because  the  core  area 
of  the  park  was  established  in  1917. 
over  63  years  before  ANILCA.  park 
guidelines  and  patterns  of  use  and 
administration  for  the  core  area  have 
developed  over  time  and  in  ways 
uniquely  suited  to  the  local  conditions 
and  needs.  With  the  passage  of  ANILCA 
and  improved  highway  access  to  the 
park,  it  has  become  necessary  to 
consolidate  manv  of  these  requirements 
and  practices  in  the  park  specific 
regulations. 

Section-by-Section  Analysts 

36CFH5.2lbl.  5  4laj  and  5  lOla) 

NPS  proposes  updates  to  these 
sections  to  reflect  the  name  change  to 
the  park  that  occurred  on  December  2, 
1980.  With  the  adoption  of  ANILCA,  the 
name  of  the  park  was  changed  from 
Mount  McKinlev  National  Park  to 


Denali  National  Park  and  Preserve  (P.L. 
96-487  §  202(3)(a).  Dec.  2.  1980).  The 
proposed  revisions  here  would  delete 
references  to  the  former  name  and 
substitute  the  new  name.  In  section 
5.4(a)  the  reference  to  "McKinley  Park 
Hotel"  in  the  existing  regulations  would 
be  replaced  with  "Denali  Park  Railroad 
Depot."  This  change  reflects  the  fact 
that  the  1996  Final  Denali  Entrance 
Area  and  Road  Corridor  Development 
Concept  Plan  Environmental  Impact 
Statement  (1996  Final  Entrance  and 
Road  Plan),  which  was  approved  in  a 
1997  Record  of  Decision,  adopted 
September  2001  as  the  closing  date  for 
the  hotel.  The  railroad  depot,  which  is 
just  across  the  road,  would  be 
substituted  for  the  hotel  because  the 
depot  will  remain  open.  No  change  is 
proposed  for  the  regulatory  content  of 
the  other  sections. 

36CFRl3.1(u) 

NPS  proposes  to  define  "traditional 
activities"  as  the  term  is  used  in  Section 
1110(a)  and  43CFR36.il  for  National 
Park  System  units  in  Alaska.  This 
proposal  is  discussed  as  part  of  the 
snowmachine  discussion,  below. 

36  CFR  13.2(c) 

The  purpose  of  this  section  is  to 
indicate  those  parks  statutorily  excepted 
from  applicability  of  subsistence 
regulations  found  in  Part  13.  subpart  B. 
In  the  case  of  Denali,  only  part  of  the 
park  was  statutorily  excepted  (i.e..  that 
"core"  part  formerly  known  as  Mount 
McKinley  National  Park).  NPS  proposes 
to  revise  this  regulation  to  use  that 
terminology  to  clarify  the  meaning  of 
the  current  §  13.2(c)  phrase  ".   .  .and 
parts  of  Denali  National  Park."  The 
proposed  change  more  clearly  specifies 
the  intended  area  and  does  not  change 
the  regulatory  apphcation  of  the  section. 

36  CFR  13.63(d)  Denali  Park  Road: 
Motor  Vehicle  Traffic 

NPS  proposes  this  new  special 
regulation  to  consolidate  existing  motor 
vehicle  rules  and  restrictions  currently 
compiled  separately  by  the 
Superintendent  in  accordance  with  36 
CFR  1 . 7(b).  Because  a  portion  of  the 
motor  vehicle  traffic  on  the  Denali  Park 
road  is  destined  for  commercial  lodges 
and  other  private  inholdings  in 
Kantishna  at  the  western  end  of  the 
road,  the  proposed  regulation  includes 
consideration  of  the  requirements  of 
ANILCA  §  1110(b).  ANILCA  §  1110(b) 
directs  NPS  to  give  inholders  such 
rights  as  may  be  necessary  to  ensure 
adequate  and  feasible  access  to  their 
land  for  economic  and  other  purposes, 
subject  to  reasonable  regulations  that 
protect  the  natural  and  other  values  of 


the  conservation  system  unit.  Therefore, 
this  section  would  be  implemented  in 
consideration  of  the  requirements  of  43 
CFR  36.10  (Access  to  inholdings). 

Before  the  completion  of  the  George 
Parks  Highway  in  1972.  annual 
visitation  to  Mt.  McKinley  National  Park 
did  not  exceed  30.000  visitors,  with  a 
majority  of  those  arriving  by  railroad. 
Significant  increases  in  visitation  began 
in  1972,  and  the  resulting  demands  of 
private  motor  vehicle  traffic  for  use  of 
the  road  into  the  park  was  greater  than 
could  be  accommodated  without 
disturbing  and  displacing  wildlife  that 
could  be  seen  from  the  road.  In  1997, 
visitors  to  Denali  National  Park 
exceeded  300.000.  a  tenfold  increase 
from  1972. 

The  primary  visitor  attraction  at  the 
park  is  the  unparalleled  array  of  Alaska 
wildlife  regularly  seen  from  the  Denali 
Park  Road  and  the  opportunity  to  see 
natural  predator-prey  interactions.  In 
1972,  to  ensure  that  the  increasing 
number  of  visitors  would  continue  to 
see  grizzly  bears,  caribou,  moose,  Dall 
sheep,  the  occasional  wolf,  as  well  as 
other  species  of  Alaska  wildlife  in  their 
natural  habitat.  NPS  developed  a  shuttle 
bus  system  that  replaced  most  of  the 
private  vehicular  traffic  with  buses  each 
capable  of  transporting  more  than  36 
passengers.  Concurrently,  general 
private  vehicular  traffic  was  limited  to 
the  improved,  easternmost  15  miles  of 
the  88-mile  park  road.  This  action 
allowed  an  increase  in  the  number  of 
visitors  who  could  travel  the  road 
without  unduly  impacting  the  wildlife 
viewing  experience. 

The  other  option  that  NPS  considered 
in  1972 — adding  additional  private 
vehicular  traffic  to  the  road — proved 
untenable  for  a  number  of  reasons.  NPS 
determined  that  the  increase  in 
activities  associated  with  additional 
private  vehicle  use  caused  the  greatest 
disturbance  to  wildlife  given  that  such 
vehicles  could  stop  at  will  to  allow 
passengers  to  approach  wildlife  on  foot. 
As  a  previous  rulemaking  noted,  when 
an  unchecked  flow  of  traffic  was 
allowed  to  use  the  Denali  Park  road  for 
a  few  weeks  each  fall  and  spring,  park 
resource  managers  observed  that 
wildlife  abandoned  the  road  corridor 
after  three  or  four  days,  depriving 
visitors  of  the  opportunity  to  watch  and 
photograph  them  (48  FR  14978). 
Although  bus  passengers  may  choose  to 
be  dropped  off  at  any  safe  point  along 
the  road,  when  wildlife  is  near, 
passenger  discharge  is  controlled  to 
avoid  conflicts  with,  and  displacement 
of.  wildlife.  Accordingly,  opportunities 
for  viewing  and  photographing  wildlife 
abound  while  the  bus  is  stopped  for 
those  purposes. 
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In  1986.  a  General  Management  Plan 
(GMP)  for  Denali  National  Park  and 
Preserve  was  developed  through  public 
hearings  and  other  publii  input.  The 
GMP  authorized  a  motor  vehicle  use 
level  of  10,512  vehicle  round  trips  on 
the  unimproved  portion  of  the  Denali 
Park  road  during  tht  visitor  season, 
which  runs  annually  from  Memorial 
Day  weekend  through  mid-September. 
The  10.512  vehicle  level  was 
established  by  using  1984  use  levels  as 
a  base  and  allowing  a  maximum  20 
percent  increase  in  shuttle  and  tour  bus 
traffic.  This  increase  in  bus  traffic  was 
offset  bv  reductions  of  nim-bus  traffic 
and  bv  consideration  of  such  factors  as 
road  wear  and  maintenance,  natural 
resource  protection  (including 
maintaining  the  opportunity  for 
unparalleled  wildlife  watching), 
environmental  impacts  and  traffic 
safety. 

Shuttle  and  tour  buses  have  been 
operating  at.  or  near,  their  GMP- 
established  level  for  several  years. 
Additionally,  since  the  mid-1980s,  three 
new  businesses  have  opened  at  the  west 
end  of  the  park  road  on  private  land  in 
Kantishna.  The  park  has  permitted 
motor  vehicle  access  to  these  businesses 
for  their  guests,  a  trend  that  is  likely  to 
continue.  Also,  individual  inholders 
will  continue  to  be  able  to  obtain  road 
access  permits  to  use  their  private 
vehicles  on  the  unimproved,  restricted 
access  section  of  the  Denali  Park  road  to 
regularly  access  their  property. 

The  1996  Final  Entrance  and  Road 
Plan  called  for  retaining  the  annual 
season  motor  vehicle  traffic  level 
(10.512)  as  established  m  the  1986  GMP. 
Public  comment  on  the  Draft  Entrance 
Area  and  Road  Corridor  Development 
Concept  Plan  (Draft  Plan)  during 
summer  1996.  including  public  hearings 
at  several  different  locations  in  Alaska 
and  a  6D-day  comment  period,  indicated 
widespread  support  for  retaining  the 
GMP  level.  NTS  received  262  written 
comments  and  heard  testimony  from  40 
people:  no  comments  were  received 
opposmg  the  overall  level  of  10.512 
motor  vehicle  permits  although  there 
were  numerous  comments  that 
supported  more  restrictive  regulation  of 
vehicle  traffic  than  was  adopted  in  the 
final  plan.  In  the  proposed  regulations. 
the  NPS  would  codify-  the  annual  visitor 
season  traffic  level  of  10.512  motor 
vehicle  permits.  The  Denali  Entrance 
Area  and  Road  Corridor  Development 
Concept  Plan  was  designed  to  be 
applicable  for  10-15  years.  NPS  intends 
to  reevaluate  the  road  use  levels 
established  by  this  rule  in  10  years  or 
sooner  if  significant  change  in 
circumstances  should  occur. 


Traffic  safety  is  also  a  significant 
factor  for  limiting  use  to  the  GMP 
allocation.  Studies  of  visitor 
satisfaction,  and  both  formal  and 
informal  visitor  comments,  consistently 
support  the  NPS  decision  to  maintain 
most  of  the  Denali  Park  Road  in  its 
rustic,  unimproved  condition.  The 
character  of  the  park  road  and  its 
relationship  with  the  landscape  through 
which  it  passes  are  integral  to  the  visitor 
experience  at  Denali.  Consequently,  72 
miles  of  the  road  are  graded  gravel, 
much  of  which  xaries  between  one  and 
one-and-one-half  lanes  wide.  As  the 
road  traverses  scenic  mountain  passes 
between  broad  river  valleys,  it  often 
dips  and  climbs  and  winds  as  it  clings 
precipitously  to  the  mountains' 
supporting  contours.  The  road,  which 
was  originally  designed  for  1930s  era 
vehicles  and  levels  of  use.  must  now 
accommodate  1999  traffic  levels — a  mix 
of  large  tour  and  shuttle  buses,  private 
vehicles  for  inholder  access,  park 
administrative  and  maintenance  traffic, 
and  service  vehicles  traveling  to 
Kantishna  lodges. 

NPS  concern  over  traffic  safety  is  also 
based  on  bus  accidents  that  occurred  in 
1969,  1974,  1981  and  1989.  and  resulted 
in  six  fatalities  and  serious  injuries  to 
park  visitors.  The  historic  character  of 
the  road  warrants  special  attention  to 
safety  procedures  for  its  use.  Known 
locally  as  the  "rules  of  the  road." 
practices  such  as  driving  with  lights  on 
and  specific  procedures  for  yielding  to 
buses  have  developed  through  time  and 
are  practiced  by  many,  although  not  all, 
drivers  on  the  unimproved,  restricted 
access  section  of  the  road.  Permitted 
users,  such  as  those  traveling  to 
inholdings.  are  advised  of  these  rules, 
and  the  rules  are  mandatory  for  NPS 
staff.  However,  to  avoid  unanticipated 
actions  by  vehicle  operators,  mandatory 
obser\ance  of  "the  rules"  is  necessary, 
particularlv  for  NPS  to  use  large.  52 
passenger  buses  to  accommodate  more 
visitors.  To  ensure  a  safe,  enjoyable 
experience  for  all  visitors,  interactions 
between  vehicles  must  be  managed  in 
the  safest  possible  manner  and  all 
drivers  must  participate.  To  date,  and 
when  properly  observed,  these  safety 
procedures  have  been  effective  in 
minimizing  traffic  problems  and 
accidents.  This  rulemaking  provides 
that  "rules  of  the  road"  will  apply,  as  a 
term  and  condition  of  a  permit  to 
operate  a  vehicle  on  the  restricted 
access  section  of  the  Denali  Park  Road. 

To  manage  the  annual  traffic  level  of 
motor  vehicle  permits  set  by  the  GMP 
and  the  1996  Final  Entrance  and  Road 
Plan.  ,\'PS  would  limit  motor  vehicles  in 
the  \arious  authorized  user  categories  as 
proposed  in.  and  adopted  by,  the  1996 
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planning  process.  RecKCHi/  inc  that 
ANILCA  §  1110(b)  provides  ^iholders 
with  access  as  may  be  necessary  to 
assure  adequate  and  feasible  use  for 
economic  and  other  purposes,  the  1996 
plan  addresses  both  the  commercial  and 
private  uses  of  inholders.  Through 
careful  analysis  and  negotiation,  the 
park  superintendent  will  continue  to 
balance:  the  number  of  bus  trips 
provided  for  visitors;  access  by 
inholders;  the  level  and  duration  of 
permits,  and;  the  adininistrative 
requirements  of  the  agency. 
Accordingly,  this  rulemaking  proposes 
to  explicitly  provide  the  superintendent 
with  the  regulatory  authority  to 
annually  evaluate  anticipated-use 
requirements  and  to  reasonably 
apportion  motor  vehicle  permits  for  the 
restricted  access  section  of  the  road 
among  authorized  users. 

A  system  for  allocating  permits  among 
the  various  authorized  users  was 
proposed  as  part  of  the  1996  Draft  Plan. 
NPS  received  a  few  comments  that 
raised  questions  about  the  distribution 
of  vehicle  permits  among  Kantishna 
lodges.  The  1996  Final  Entrance  and 
Road  Plan  included  a  method  of 
allocating  motor  vehicle  permits  for 
Kantishna  business  traffic  that  was 
developed  in  cooperation  with  existing 
Kantishna  businesses,  according  to  their 
established  business  practices,  within 
the  road  traffic  limits  of  the  1986  GMP. 
Specific  allocations  for  Kantishna  motor 
vehicle  traffic  will  help  ensure  long- 
term  protection  of  the  current  visitor 
experience  and  of  wildlife  populations 
along  the  road  corridor.  Kantishna 
businesses  will  be  able  to  continue 
using  both  the  Kantishna  airstrip  and 
the  NPS  visitor  transportation  system 
buses  for  guest  access,  as  well  as  operate 
buses  and  other  vehicles  on  the  park 
road  as  allocated  below. 

Overall  allocations  for  Kantishna 
motor  vehicle  business  traffic  will  be 
based  on  recent  use  levels  (1994-96 
seasons).  The  allocation  will  allow  for 
some  additional  expansion  provided 
that  the  businesses  continue  current 
patterns  of  transporting  guests  to  and 
from  Kantishna.  The  allocations 
established  by  the  1996  Final  Entrance 
and  Road  Plan  for  the  total  number  of 
round  trips  during  the  visitor  season  for 
the  existing  business  are: 

•  Denali  Backcountry  Lodge:  315. 

•  Kantishna  Roadhouse:  420. 

•  Northface  Lodge/Camp  Denali:  315. 
As  previously  expressed  in  the  1996 

Final  Entrance  and  Road  Plan,  Proposed 
Section  13.63(d)(4)  would  not  permit 
recreational  vehicle  (RV)  travel  (motor 
homes,  trailers,  and  campers)  for  the 
piu-pose  of  transporting  guests  to  and 
from  Kantishna  businesses  is  not 
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fH'rmittoci.  Motor  vehicle  pormits  will 
not  be  transforable  from  one  business 
operation  to  another  Additionally, 
vvhen  a  business  is  sold  to  a  different 
entity.  NPS  will  re-evaluate  the  access 
requirements  of  the  new  entity.  If  a 
business  ceases  to  operate,  or  changes 
(iramaticaliy.  the  superintendent. 
through  ippropriate  planning,  would  be 
able  to  re-allocate  use  among  all  users. 

Motor  vehicle  permits  for  present  and 
future  Kantishna  businesses  would  be 
subject  to  realiocatuin  in  accordance 
with  f)roposed  section  13.63(d)(2) 
within  the  annual  limit  of  10.512 
permits.  However.  Kantishna  businesses 
would  be  encouraged  to  use  a 
(  nmbination  of  park  road  permit 
allocations,  the  existing  MPS  visitor 
transpt)rtation  system  buses  and  the 
Kantishna  airstrip,  to  accommodate 
increased  gut'st  access.  Kantishna 
businesses  i:()uld  also  work  to  provide 
for  shared  vehicle  access  (for  example. 
for  supply  vehicles)  to  minimize  the 
effects  on  other  travel  requirements. 

.\  total  (if  1 .360  vehicle  round  trips  for 
kantishna  inholders  would  be 
authorized,  comprising  13  percent  of  all 
.mnual  traffif:.  This  total  includes  other 
kantishna  traffic  (individual  inholders. 
mining  claim  owners,  and  others), 
which  generally  has  averaged  less  than 
100  round  trips  per  year,  and  should 
decline  as  mining  claims  are  acquired 
by  the  Federal  Government. 

NPS  intends  to  reserve  a  small 
number  of  motor  vehicle  trips  to  cover 
emergency  vehicles.  In  the  unlikely 
event  that  the  number  of  emergency 
'.  ehu.le  trips  exceeds  this  level, 
emergencv  use  can  still  be  authorized 
under  the  general  administrative 
exception  at  3fi  CFR  1.2(d). 

.NP.S  believes  that  adoption  of  these 
regulatorv  measures  would  implement 
the  GMP  and  the  1996  Final  Entrance 
and  Road  Plan  to:  maintain  the 
appropriate  level  of  safetv  on  the  Denali 
Park  road;  meet  the  present  and  future 
rt^quirements  of  authorized  users; 
ensure  NPS  facilities  are  sufficient  to 
accommodate  projected  visitation 
levels;  minimize  impacts  on  the 
resources  and  support  a  quality  visitor 
experience  NPS  believes  that  adopting 
this  rule  would  achieve  these  goals 
without  undulv  disturbing  the 
cornerstone  of  the  park's  existence — the 
superlative  and  unparalleled  array  of 
wildlife  that  is  viewed  by  the  public 
from  the  Denali  Park  road. 

36  CFR  13.63(g)  Firearms 

The  provisions  of  ANILCA  Title  VIII 
govern  subsistence  management  and 
use.  Section  814  directs  the  Secretary  to 
prescribe  such  regulations  as  are 
necessarv'  and  appropriate  to  carry  out 


his  responsibilities  under  Title  VIII. 
Section  816  recognizes  the  Secretary's 
general  authority  to  designate  areas 
where,  and  establish  periods  when,  the 
taking  of  wildlife  is  prohibited  for 
reasons  of  public  safety.  The  proposed 
rule  would  establish  a  seasonal  closure 
to  the  discharge  of  firearms  on  public 
lands  in  the  developed  area  of 
Kantishna,  except  for  the  protection  of 
life  or  property.  The  closure  would 
apply  on:  the  Kantishna  Airstrip;  the 
approximately  4.5  mile-long  State 
Omnibus  Act  Road  right-of-way,  and; 
and  all  public  lands  located  within  one 
mile  of  the  Kantishna  Airstrip  or  the 
State  Omnibus  Act  Road  right-of-wav 
(within  the  park  addition  at  Kantishna). 
During  the  applicable  seasons,  eligible 
subsistence  users  in  the  Kantishna  area 
may  hunt  black  bear,  brown  bear, 
moose,  coyote,  red  fox,  hare.  Ivnx.  wolf, 
wolverine,  grouse  and  ptarmigan,  and 
may  trap  beaver,  coyote,  red  fox,  lynx, 
marten,  mink,  weasel,  muskrat.  otter. 
wolf  and  wolverine.  The  closure  would 
be  effective  seasonally  beginning  the 
Saturday  of  Memorial  Dav  weekend 
through  the  second  Thursday  following 
Labor  Day  or  September  15,  whichever 
comes  first.  This  period  is  the  time  of 
heaviest  overlap  between  subsistence 
hunting  and  other  seasonal  visitor 
activities.  The  intent  of  the  proposal  is 
to  protect  public  safetv  while 
accommodating  the  various  public  user 
groups  to  the  fullest  extent  possible.  The 
purpose  of  the  closure  is  to  reduce  the 
level  of  risk  of  firearm-related  injury 
inherent  in  heavy  use  areas  without 
otherwise  affecting  authorized 
subsistence  uses.  The  restriction  would 
not  apply  on  private  inholdings.  This 
proposal  follows  consultation  with  the 
State  of  Alaska.  NPS  invites  written 
comments  on  this  proposal  as  a  part  of 
this  rulemaking.  NPS  will  also  accept 
comments  during  public  hearings  on  the 
proposed  rule. 

36  CFR  13.63(h)  Snowmachines 
(Snowmobiles) 

The  purpose  of  the  proposed  rule  is 
to  modify  and  make  permanent  the 
current  snowmobile  closure  for 
traditional  activities  in  the  former 
Mount  McKinley  National  Park.  The 
closure  does  not  affect  the  parks  four- 
million-acre  ANILCA  additions  where 
snowmobile  use  is  permitted  for 
traditional  activities  and  for  travel  to 
and  from  villages  and  homesites.  subject 
to  reasonable  regulations  (43  CFR 
36.11(c)).  The  proposed  rule  also 
requires  the  superintendent  to 
determine  that  snowcover  is  adequate 
for  snowmachines  in  order  to  protect 
the  underlying  vegetation  and  soils. 
This  determination  is  necessary  to 


prevent  damage  to  exposed  vegetation, 
as  observed  by  park  rangers  and 
resource  management  staff  during  the 
past  winter.  This  process  is  similar  to  a 
provision  at  the  Kenai  National  Wildlife 
Refuge  (50  CFR  36  39(i)(4)(i))  which 
NPS  understands  has  worked  well  since 
it  was  adopted  in  1986.  (.see  also,  Denali 
State  Park.  1 1  AAC  §  20.425). 

The  proposed  rule  follows  NPS's 
February  3.  1999.  publication  of  a 
Statement  of  Finding:  Tpmpornr\- 
Closure  of  the  Former  Mt.  McKinlev 
National  Park  Area  of  Denali  National 
Park  and  Preserw  to  the  I'se  of 
Snowmobiles  for  Traditional  Activities 
(Statement  of  Finding).  The  fvIPS  notes 
that  this  Temporary  Closure  is  currently 
under  litigation  in  Alaska  (see  Alaska 
State  Snowmobile  Assoc,  v.  Babbitt. 
U.S. DC.  Alaska.  No.  A99-0059  CV 
[[WSJ).  A  c:opy  of  the  Statement  of 
Finding  and  maps  of  the  affected  area 
can  be  obtained  by  visiting  the  park's 
web  site  at  wvi-w.nps.gov/dena/ 
statement.htm  or  by  writing  or  calling 
the  Superintendent  at  the  address  or 
number  printed  at  the  beginning  of  this 
proposed  rule. 

NPS  will  also  hold  a  series  of  public 
hearings  in  compliance  with  43  CFR 
36.li(h),  as  a  part  of  this  rulemaking,  to 
continue  gathering  public  comment  on 
snowmobile  use  in  the  Old  Park.  NPS 
will  announce  the  locations,  dates,  and 
times  of  the  public  hearings  by 
publication  in  local  area  newspapers. 

ANILCA  §  1110(a)  and  43  CFR  36.11 
govern  the  use  of  snowmachines 
(snowmobiles)  on  public  lands  in 
Alaska  for  liadilional  activities  and  for 
travel  to  and  from  villages  anH 
homesites.  Snowmobile  use  for  these 
purposes  is  permitted  (during  periods  of 
adequate  snow  cover),  subject  to 
reasonable  regulations  to  protect  the 
natural  and  other  values  of.  in  this  case, 
Denali  National  Park  and  Preser\e. 
Section  11 10(a).  as  enacted,  was  derived 
from  a  provision  originally  reported  by 
the  Senate  (S.  Rep.  No.  413.  96th  Cong. 
1st  Sess.  66-67  (1979)).  Section  1110(a) 
was  drafted  to  address  concerns  that  the 
subsistence  access  provisions  under 
consideration  did  not  protect  similar 
access  for  non-qualifying  people  who 
engaged  in  subsistence-like  activities 
(hunting,  fishing.  berr\-  picking  and 
trapping)  as  part  of  the  unique  Alaska 
lifestyle.  Senate  Committee  On  Energy 
and  Natural  Resources.  Alaska  (d)(2) 
Lands— Mark  Up.  August  1.  1978.  pgs. 
50-75.  The  Senate  Committee  Report 
and  the  House  Report  (Committee  on 
Interior  and  Insular  Affairs)  list  several 
examples  of  traditional  activities: 
subsistence  and  sport  hunting,  fishing, 
and  berry  picking,  provided  that  the 
activity  was  generally  occurring  before 
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t!ie  area's  designation  in  ANILCA.  S. 
Rt-p.  No.  413.  96th  Cong.,  1st  Sess.  pp. 
247-248  (1979);  H.R.  Rep.  No.  96-97, 
m\h  Cong..  1st  Sess.  Pt.  I  at  238  [1979). 

The  NTS  Organic  Act  of  1916  directs 
NTS  to  manage  the  national  parks  to 
conserve  their  scenerv.  natural  and 
historic  objects  and  wildlife,  and  to 
provide  for  public  enjoyment  in  a 
manner  and  means  that  leave  the  parks 
unimpaired  for  the  enjoyment  of  future 
generations  (16  U.S.C.  1).  Mount 
McKinley  National  Park  (Old  Park)  was 
established,  in  part,  as  a  game  refuge  (16 
U.S.C.  352).  Since  1917.  activities  in  the 
Old  Park  have  been  compatible  with  the 
protection  of  the  park's  values  and 
purposes.  The  legislative  historv  of 
ANILCA  recognized  that  the  Old  Park 
would  continue  to  function  as  a  "large 
sanctuar[y)  where  fish  and  wildlife  may 
roam  freelv.  developing  their  social 
structures  and  evolving  over  long 
periods  of  time  as  nearly  as  possible 
without  the  changes  that  extensive 
human  activities  would  cause."  Sen. 
Rep.  No.  96-413.  96th  Cong.,  1st  Sess. 
137  (1979):  Cong.  Rec.  S11126  (August 
18.  1980),  and:  Cong.  Rec.  H10532  (Nov. 
12,  1980). 

As  such,  the  Old  Park  remains  "off- 
limits"  to  such  traditional  Alaska 
activities  as  sport  and  subsistence 
hunting.  Other  subsistence  activities 
have  ne\er  been  authorized  and  no 
winter  fishing  or  wintertime  berry 
picking  took  place.  Accordingly  NPS 
does  not  believe  that  any  discernible 
traditional  activities,  supported  bv 
snowmobiles.  lawfuUv  occurred  in  the 
Old  Park  before  the  enactment  ot 
ANILCA, 

Nor  was  there  snowmobile  travel  to 
and  from  villages  or  homesites.  There 
are  no  inholdings  in  the  Old  park,  and 
in  the  past  19  years  (i.e.,  since  the 
enactment  of  AnILCA),  NPS  is  only 
aware  of  one  attempt  to  cross  the  Old 
Park  bv  snowmobile  to  reach  a  homesite 
to  the  west  of  the  Old  Park.  That  1981 
attempt  ended  in  an  accident.  All 
homesites  and  villages  outside  the 
boundarv  of  the  Old  Park  (including 
Kantishna)  have  reasonable  alternate 
routes  for  snowmobile  access  (including 
routes  through  other  portions  of  the 
park)  that  have  been  regularly  used  for 
such  access. 

The  Old  Park  was  closed  to 
snowmobile  use  prior  to  ANILCA  (see 
36  CFR  2.34  Snowmobiles  and  §  7.44 
Mount  McKinlev  National  Park.  Alaska 
(1980  ed.)).  After  ANILCA.  the  Old  Park 
remained  closed  by  36  CFR  2.18  and 
orders  published  in  the  Denali  National 
Park  and  Preserve  Superintendent's 
Compendium.  NTS  has  consi.stently 
managed  the  two-million-acre  Old  Park 
for  nonmotorized  winter  recreation  in  a 


way  that  allows  visitors  to  experience 
solitude  and  natural  sounds,  such  as 
dog  mushing,  snowshoeing,  and  cross- 
countr>-  skiing.  As  far  back  as  1981,  in 
the  implementing  regulations  to 
ANILCA.  NPS  cautioned  "[pjrospective 
snowmachine  users  [to]  note  that  the 
legislative  history  of  section  1110(a) 
defines  a  traditional  activity  in  terms  of 
a  use  generally  occurring  in  a  park  area 
prior  to  its  designation."  46  FR  3184, 
June  17,  1981. 

Since  NPS  had  never  promulgated  a 
regulator)-  definition  for  "traditional 
activities."  however,  the  State  of  Alaska 
and  other  interested  groups  and 
individuals  questioned  whether  NPS's 
compendium  closure  was  legally 
sufficient.  A  newsletter  article  was 
published  last  year  urging  recreational 
snowmobilers  to  travel  throughout  the 
Old  Park  .\laska  Snow  Rider  [October 
1998),  Volume  9,  Issue  6.  In  response, 
NPS  published  the  Statement  of  Finding 
on  February  3,  1999,  as  a  temporary 
closure  in  compliance  with  the 
requirements  of  ANILCA  section  1110(a) 
and  the  implementing  regulations  at  43 
CFR  36.11(h).  Following  notice  and 
public  hearings.  NPS  determined  that 
snowmobile  use  for  traditional  activities 
would  be  detrimental  to  the  resource 
values  of  the  Old  Park  portion  of  Denali 
National  Park  and  Presen-e  and  that  it 
was  necessarv  and  appropriate  to  close 
most  of  that  area  to  the  use  of 
snowmobiles  for  traditional  activities. 

Snowmobile  use  in,  and  near,  the  Old 
Park  area  began  to  increase  in  the  early 
1990s  The  increased  use  occurred 
simultaneously  with  an  increase  in 
snowmobile  sales  and  use  throughout 
Alaska.  In  addition  to  increased 
snowmobile  activity,  the  character  and 
pattern  of  use  also  changed. 
Snowmobile  manufacturers  began 
producing  more  reliable,  higher 
performance  vehicles  that  could  access 
steep  terrain  and  travel  greater  distances 
[see  The  mountain  was  screaming. 
Anchorage  Daily  News,  March  28. 
1999),  Snowmobiling  changed  from  a 
utilitarian  form  of  access  for  the 
traditional  activities  discussed  in 
ANILCA.  such  as  hunting,  into  a  new 
and  popular  recreational  activity  in  and 
of  itself.  Since  NPS  had  not  defined  the 
term  "traditional  activity."  recreational 
snowmobilers  began  using  the  ANILCA 
additions  to  Denali  National  Park  near 
the  George  Parks  Highway. 
Technological  advances  have  enabled 
snowmobilers  to  reach,  and  lately,  enter 
some  corridors  in  the  Old  Park  in  a 
limited  number  of  drainages  on  the 
south  side  of  the  Alaska  Range.  This  has 
caused  NPS  tremendous  concern  that 
the  resources  of  the  Old  Park  would  be 
detrimentallv  affected  bv  snowmobiles. 


These  concerns  have  prompted  NPS  to 
analyze  the  effects  that  section  1110(a) 
snowmobile  use  would  have  on  the 
resources  of  the  Old  Park,  and  explicitly 
close  the  Old  Park  to  such  use. 

The  Statement  of  Finding,  published 
on  February  3.  1999.  analyzed  and 
discussed  a  number  of  key  issues, 
including:  The  detrimental  effects  that 
snowmobiles  would  have  on  vdldlife. 
vegetation,  and  soils:  the  conflicts  that 
snowmobiles  create  with  resource 
values  and  historically-occujing 
recreational  uses:  the  interference 
snowmobiles  can  present  to  subsistence 
opportunities  on  nearby  lands:  and. 
additional  concerns  such  as  the  impact 
snowmobiles  have  on  air  and  water 
quality.  As  discussed  in  the  Statement 
of  Finding,  the  Old  Park  contains 
important  wintering  ground  and  spring 
calving  areas  for  ungulates  and  also 
serves  as  denning  habitat  for  wolves  and 
bears.  One  of  the  primary  purposes  for 
establishing  Denali  National  Park  and 
Preserve  was  to  provide  protection  for 
wildlife  and  wildlife  habitat.  Since  its 
establishment  in  1917,  the  Old  Park  has 
been  protected  and  is.  in  fact,  the  only 
place  in  the  Interior  and  northern  parts 
of  Alaska  where  wildlife  has  been 
protected  through  minimal  disturbance 
of  natural  wildlife  conditions.  Thus,  a 
very  special  natural  system  has 
developed  where  predator-prey 
relationships  have  functioned  without 
significant  human  interference.  The 
unparalleled  array  of  Alaska  wildlife 
regularly  seen  from  the  Denali  Park 
Road  and  the  opportionity  to  see  natural 
predator-prey  interactions  is  the 
primary  visitor  attraction  at  the  park. 
The  key  factors  in  the  development  of 
this  balance  were  the  policies  of 
restricting  the  use  of  private  vehicles  on 
the  park  road  during  the  summer 
months  and  prohibiting  snowmobile  use 
in  the  winter.  The  Statement  of  Finding 
(pages  9-13)  cites  observations  of.  and 
studies  on.  wildlife,  including  moose 
and  caribou,  which  indicate  that 
snowmobile  activity  alters  the  behavior 
of  a  wide  variety  of  animals.  These 
studies  confirm  that  exposure  of 
wildlife  to  snowmobile  use  results  in 
behavioral  alteration,  habitat  avoidance, 
and  energy  expenditures  at  critical 
times  when  animals  are  under  extreme 
stress  from  winter  privations.  Winter  is 
an  extremely  difficult  time  of  year  for 
animals  in  the  Old  Park.  As  noted  in  the 
Statement  of  Finding: 

The  health  of  this  shielded  ecological 
svslem  is  the  foundation  for  one  of  the 
world's  finest  wildlife  viewing  opportunities. 
The  possibility  of  seeing  bears,  wolves, 
caribou,  moose,  Dall  sheep,  and  many  other 
animals  against  the  backdrop  of  a  spectacular 
subarctic,  alpine  landscape  and  vegetation  is 
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!fu' '  ornerstone  of  a  multimillion-dollar 
lounsm  industry  in  .Alaska.  These  wildlife 
populations  in  the  old  park  area  are  available 
for  this  unparalleled  viewing  opportunity 
precisely  because  they  have  been  protected 
from  intrusive  interactions  with  humans  for 
decades. 

Id.  at  5. 

Anv  increase  in  stress  through  added 
energy  e.vpenditure  or  loss  of  preferred 
habitat  is  a  roncern  in  the  difficult  times 
of  winter.  In  the  former  Mt.  McKinley 
National  Park,  there  is  the  possibility  of 
many  additional  miles  of  snowmobile 
trails  and  increased  snowmobile  activity 
levels  throughout  all  types  of  habitats. 
This  area  of  previously  protected  habitat 
is  particularly  vulnerable  to  increased 
disturbance  given  its  close  pro.ximity  to 
the  George  Parks  Highway.  This  new 
pattern  of  use  will  leave  little 
opportunity  for  wildlife  avoidance  and 
refuge.  This  major  change  in  the  level 
and  e.xtent  of  human  activity  in  this 
historically  undisturbed  winter 
environment  will  affect  manv  animals 
over  a  large  area   It  would  also  represent 
a  significant  change  from  the  long- 
standing patterns  of  non-intrusive 
human  interaction  with  wildlife. 

Id  at  10 

.\PS  believes  that  snowmobile  use  in 
this  area  would  compromise  the  park's 
successful  long-term  resource  protection 
strategy  and  would  be  detrimental  to  the 
internationallv-significant  resources  and 
the  opportunity  to  view  them.  NFS  also 
believes  that  sncnvmobile  use  would  be 
detrimental  to  the  resource  values  of 
natural  quiet,  solitude  and  the  sounds  of 
nature — among  the  values  for  which  the 
Old  Park  has  been  managed,  that  are 
generally  unique  to  the  Old  Park,  and 
that  snowshoers,  cross-countrv  skiers 
and  dog  mushers  have  long  enjoyed. 

Therefore,  based  on  the  Statement  of 
Finding  And  additional  information 
gathered  in  the  interim.  NPS  believes 
that  the  temporary  snowmobile  closure 
of  the  former  Mount  McKinley  National 
Park  should  he  implemented  on  a 
permanent  basis  by  this  rulemaking  in 
accordance  with  43  CFR  36.11(h). 

Traditional  Activities:  Proposed 

Definition 

In  1986,  the  Department  of  the 
Interior  promulgated  regulations  to 
implement  the  provisions  of  Title  XI  of 
.WILCA  (51  FR  31629,  September  4. 
mati)  That  rulemaking  included  the 
implementing  regulations  for  "Special 
•Access"  (AMLCA  section  inO(a).  43 
t'.FR  36.11)  Resp(mding  to  comments 
suggesting  that  "traditional  activities" 
should  be  defined,  the  Department 
stated; 

Because  these  regulations  apply  to  a 
number  of  areas  Under  the 


administrative  jurisdiction  of  three 
agencies,  it  has  been  decided  that  it 
would  be  unwise,  and  perhaps 
impossible  to  develop  a  definition  that 
would  be  appropriate  for  all  areas  under 
all  circumstances.  Exactlv  what 
"traditional  activities'"  are  must  be 
decided  on  a  case-by-case  basis.  Once 
the  agencies  have  had  the  opportunity 
to  review  this  question  for  each  area 
under  their  administration,  it  may  be 
possible  to  specifically  define 
"traditional  activities"  for  each  area. 

Id.  at  31627. 

Defining  the  term  "traditional 
activity."  in  the  context  of  the  Special 
Access  provisions  of  ANILCA  section 
1110(a)  and  National  Park  System  units 
in  Alaska  is  an  important  part  of  Section 
13.1(u)  of  the  proposed  rule.  In  1986. 
the  Denali  National  Park  and  Preserve 
General  Management  Plan  discussed  the 
meaning  of  'traditionally  employed" 
surface  transportation  and 
"snowmachine  *   *   *  transportation 

*  *   *  for  traditional  activities."  NPS 
stated  that: 

In  applying  the  provisions  of  ANILGA 

*  *   *  section  1110. 

*   *   *(NPS]  has  relied  on  the 
following  definitions  of  'traditionlal)' 
from  Webster's  Third  New  International 
Dictionary  of  the  English  Language 
(unabridged),  1976: 

2.  The  process  of  handing  down 
information,  opinions,  beliefs,  and 
customs  by  word  of  mouth  or  by 
example:  transmission  of  knowledge 
and  instruction  through  successive 
generations  without  written  instruction 

AAA 

3.  An  inherited  or  established  way  of 
thinking,  feeling  or  doing;  a  cultural 
feature  (as  an  attitude,  belief,  custom, 
institution)  preserved  or  evolved  from 
the  past  (as  of  a  family  or  nation):  as 

*  *   *  a  doctrine  or  practice  or  a  body 
of  a  doctrine  and  practice  preserved  by 
oral  transmission  *   *   * 

5.a.- Cultural  continuity  embodied  in 
a  massive  complex  of  evolving  social 
attitudes,  beliefs,  conventions,  and 
institutions  rooted  in  the  experience  of 
the  past  and  exerting  an  orienting  and 
normative  influence  on  the  present. 

fa:  the  residual  elements  of  past 
artistic  styles  or  periods. 

To  qualify  under  ANILCA.  a  .  .  . 
'traditional  activity  has  to  have  been  an 
established  cultural  pattern,  per  these 
definitions,  prior  to  .  .  .  when  the  unit 
was  established. 

Denali  National  Park  and  Preserve 
General  Management  Plan  (1986).  page 
45  and  at  Appendix  I. 

In  determining  whether  any 
traditional  activities  had  occurred  in  the 
Old  Park  prior  to  the  enactment  of 
ANILCA,  NPS  is  proposing  the 


immediate  following  definition  which  is 
drafted  to  be  consistent  with  the 
legislative  history  underlying  section 
1110(a).  This  definition  draws  also 
from,  but  attempts  to  simplify,  the 
dictionary  definition. 

Traditional  activity^An  activity  that 
generally  and  lawfully  occurred  in  a 
unit  or  a  geographically  defined  area  of 
a  unit  prior  to  enactment  of  ANILCA. 
and  that  was  typically  associated  with 
that  region  as  an  integral  and 
established  part  of  a  utilitarian  Alaska 
lifestyle  or  cultural  pattern 

Applying  this  definition  to  the  Old 
Park,  NTS  is  unable  to  identify'  any 
specific  traditional  winter  activities. 
The  examples  of  traditional  activities 
identified  in  the  House  and  Senate 
Committee  reports  are  subsistence  and 
sport  hunting,  fishing,  and  berry 
picking.  While  various  winter 
recreational  activities  did  take  place  in 
the  Old  Park,  the  legislative  history 
reveals  that  these  activities  were  not 
traditional  as  that  concept  was  debated 
in  Congress.  Therefore  there  could  not 
now  be  traditional  activities  within  this 
area  lor  which  a  snowmachine  is 
authorized  under  section  1 1 1 0(a)  or  43 
CFR  36.11.  Accordingly.  Proposed 
section  13.63(h)(1)  would  implement  on 
a  permanent  basis  the  previous 
temporary  closure  of  snowmachines  for 
traditional  activities  in  most  of  the 
former  Mount  McKinley  portion  of  the 
park,  and  also  serve  as  the  Service's 
determination  that  traditional  activities 
did  not  take  place  in  this  area  during 
periods  of  adequate  snow  cover.  NPS 
specifically  requests  commenters  to 
address  both  the  proposed  definition 
and  its  application  to  the  Old  Park,  In 
connection  with  the  latter,  NPS  requests 
that  commenters  address,  wherever 
possible,  where  and  when  such 
activities  may  have  lawfully  occurred, 
or  report  the  absence  of  such  activities, 
and  the  basis  for  the  commenters 
knowledge.  For  the  reasons  previously 
discussed  NPS  believes  that  the  Old 
Park  is  unique,  and  the  application  of 
this  definition  should  not  be  viewed  as 
a  precedent  for  determining  whether 
traditional  activities  took  place  in  the 
ANILCA  additions,  the  preserve  or  any 
other  park  unit  in  Alaska. 

To  foster  opportunities  for 
information  gathering,  NPS  excluded 
two  corridors  from  the  temporary 
closure  announced  in  the  Statement  of 
Finding:  Cantwell  Creek  from  the 
wilderness  boundary  north  to  the 
Cantyvell  Glacier:  and  Bull  River  from 
the  wilderness  boundary  northwest 
through  Easy  Pass,  then  south  returning 
to  the  wilderness  boundary  on  the  West 
Fork  of  the  Chulitna  River.  However, 
since  NPS  believes  that  no  section 
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1110(a)  snowmobile  use  for  traditional 

activities  can  be  identified  in  the  Old 
Park.  \"P,S  must  (.ompl\  with  the 
Wilderness  Act's  general  prohibition  of 
motorized  vehicles  in  wilderness  (16 
U.S.C.  1133  (c)).  Accordingly,  the 
proposed  rule  does  not  exclude  these 
two  corridors. 

Once  implemented  by  a  final  rule, 
NFS  intends  to  review  this  closure 
action  as  part  of  the  upcoming  Denali 
National  Park  and  Preserve  backcountrv 
management  plannmg  process.  MPS  is 
not  using  this  rulemaking  to  examine 
what  traditional  activities  mav  have 
taken  place  in  the  preser\e  and  park 
additions — which.  N'PS  recognizes,  have 
a  different  history  of  use  and 
management  prior  to  ANILCA.  NFS 
intends  to  also  undertake  that 
examination  as  part  of  the  upcoming 
backcountry  management  planning 
process,  and  if  necessary,  in  a  future 
rulemaking.  As  noted  previously,  this 
process  to  specifically  identify 
traditional  activities  for  each  area  on  a 
case-by-case  basis  was  recognized  by  the 
Department  of  the  Interior  in  the  final 
regulations  implementing  ANILCA 
section  ino(a).  (51  FR  31619. 
September  4,  1986).  The  impending 
backcountn,'  management  planning 
process  will  also  consider  whether 
additional,  reasonable  regulations  under 
ANILCA  section  1110(a)  should  be 
applicable  to  snowmobile  use  in  the 
preserve  and  park  additions.  NPS  notes, 
however,  that  where  snowmobile 
activity  is  presently  authorized  by 
section  1110(a)  in  other  areas  of  the 
National  Park  System  in  Alaska,  such 
snowmachine  activity  remains  subject 
to  the  regulations  found  at  36  CFR  §  2.18 
(a),  (b)  and  (d). 

36  CFR  1 3.63(i)     Wildlife  Protection 
During  Sensitive  Periods 

NPS  proposes  to  codify  the  Denali 
National  Park  and  Preserve 
superintendent's  site-specific,  wildlife 
habitat  closure  procedures  that  are 
employed  during  breeding,  nesting, 
denning,  and  other  sensiti\-e  periods. 
These  procedures  permit  periodic 
evaluations  of,  and  changes  to,  closure 
boundaries  to  allow  optimize  visitor 
access  to.  and  use  of,  the  affected  areas. 
Wolves,  for  example,  have  an  e.xtensive 
recurring  history  of  using  denning  sites, 
but  may  skip  a  year  or  more,  or  move 
pups  completely  out  of  the  area  at  any 
time.  Known  denning  areas  and  the 
lands  immediately  around  them  are 
seasonally  closed  to  entry,  on  a 
recurring  basis.  However,  if  wolves 
move  pups  from  one  area  to  another,  the 
protective  closure  can  be  shifted. 
reduced  or  opened  to  the  public.  The.se 
closure  procedures  may  also  be  safety 


related.  For  example,  a  bear  may  bury  a 
large  kill  and  return  to  feed  on  the 
carcass  for  a  week  or  more.  Approaching 
a  kill  site  during  this  period  is 
extremely  dangerous.  This  proposal 
would  standardize  NPS  actions  to 
safeguard  visitors  and  prevent  unnatural 
displacement  and  other  disturbances 
that  are  detrimental  to  wildlife  and 
habitat  resource  values.  It  would  also 
enable  NPS  to  continue  to  periodically 
review  the  most  current  biological  data 
and  modif}'  closure  boundaries, 
allowing  optimum  visitor  access  and 
use  of  Denali  .National  Park  and 
Preserve.  Limited  closures  to  the  public 
of  this  nature  do  not  fall  under  ANILCA 
section  1110(a)  and  thus  are  not  subject 
to  the  procedures  for  such  closures. 
("Nothing  in  this  section  shall  limit  the 
authority  of  the  appropriate  Federal 
agency  to  restrict  or  limit  uses  of  an  area 
under  other  statutorv  authority."  43  CFR 
36.11(h)(6)).  The  Secretary  of  the 
Interior  is  authorized  to  close  areas  or 
restrict  use  for  a  variety  of  reasons  apart 
from  those  under  Section  1110(a),  such 
as  health  and  safety.  See  also  36  CFR  1.5 
and  51  FR  31618,  September  4,  1986, 
Similar  closures  were  proposed  in  the 
rulemaking  found  at  48  FR  14978, 
14979;  April  6.  1983.  NPS  invites 
written  comments  on  this  proposal  as  a 
part  of  this  rulemaking.  NPS  will  also 
accept  comments  during  public  hearings 
on  the  proposed  rule. 

Drafting  Information 

The  primar\'  authors  of  this  rule  are 
Ken  Kehrer.  Ir..  Mike  Tranel,  Joe  Van 
Horn  and  Russel  J.  Wilson,  Denali 
National  Park  and  Preserve;  and  Lou 
Waller  and  Paul  Hunter,  NPS  Alaska 
Support  Office. 

Compliance  with  Laws.  Executive 
Orders  and  Department  Policy 
Regulator^'  Planning  and  Review  (E.O. 
12866) 

This  rule  is  a  significant  rule  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866  This  rule  will 
not  have  an  effect  of  SlOO  million  or 
more  on  the  economy.  It  will  not 
adversely  affect  in  a  material  way  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  The  NPS 
has  prepared  a  Preliminary  Cost-Benefit 
Analysis  (9/1/98)  that  is  available  from 
the  Denali  National  Park  and  Preserve 
superintendent  Based  on  this  analysis, 
the  NPS  anticipates  positive  net  benefits 
such  as:  increased  public  .safety; 
improved  public  understanding  of  park 
regulations;  and,  continued  protection 
of  wildlife,  preservation  of  natural 


interactions  among  wildlife,  and  the 
minimization  of  habitat  disturbances 
that  contributes  to  visitors'  use  and 
enjoyment  of  park  resources.  This  rule 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
taken  or  planned  by  another  agency. 
The  rule  does  not  alter  the  budgetary 
effects,  entitlements,  grants,  user  fees, 
loan  programs  or  the  rights  or 
obligations  of  their  recipients.  The  rule 
may  raise  novel  legal  or  policy  issues, 
however,  the  primary  effect  of  the 
proposed  action  is  to  consolidate  in  the 
Code  of  Federal  Regulations  or 
otherwise  clarify  requirements  that 
already  exist  under  separate  NPS 
authorities. 

Small  Business  Regulators'  Enforcement 
Faim ess  Act  (SBREFA ] 

This  rule  is  not  a  major  rule  under  5 
U,S,C.  804(2),  the  Small  Business 
Regulator}'  Enforcement  Fairness  Act. 
This  rule  does  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  govermnent  agencies,  or 
geographic  regions;  and  does  not  have 
significant  adverse  effects  on 
competition,  emplojTnent,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  The 
primary  effect  of  this  proposed  action  is 
to  consolidate  in  the  Code  of  Federal 
Regulations  or  otherwise  clarify 
requirements  that  already  exist  under 
separate  NPS  authorities.  Copies  of  a 
Preliminary  Cost-Benefit  Analysis 
(9/1/98)  are  available  from  the"Denali 
National  Park  and  Preserve 
superintendent.  The  analysis  found  that 
no  significant  costs  would  result  from 
this  action. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U,S,C,  601  et.  seq.].  The  primary  effect 
of  this  proposed  action  is  to  consolidate 
in  the  Code  of  Federal  Regulations  or 
otherwise  clarify  requirements  that 
already  exist  under  separate  authorities. 
Only  one  of  the  requirements  addressed 
by  the  proposed  action  is  new.  This  new 
requirement  adopts  "rules  of  the  road" 
that  have  generally  been  followed  on  a 
voluntary'  basis  for  some  years  and  is 
therefore  not  anticipated  to 
inconvenience  drivers  or  otherwise 
adversely  impact  any  small  entity. 
Substantial  areas  exist  nearby  where 
Park  users  can  go  who  may  be  displaced 
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as  a  result  of  firearms  and  snowmachine 

closures  in  this  proposed  action.  The 
vvido  availabilitv  of  such  substitute-use 
dnvis  would  les.sen,  or  eliminate,  any 
impact  on  park  users,  including  small 
entities.  The  only  direct  compliance 
cost  that  would  be  imposed  by  this 
proposed  action  is  the  requirement  to 
provide  drivers  license  information. 
vehicle  license  plate  information,  and  a 
vehicle  description  for  purposes  of 
issuing  a  permit  to  operate  a  motor 
vehicle  on  the  restricted  access  section 
of  the  Denali  Park  Road.  That 
requirement  is  not  anticipated  to  impose 
significant  costs  on  the  public, 
including  small  entities.  No  other  direct 
( ompliance  costs  would  be  imposed. 
Therefore,  significant  impacts  on  small 
entities  are  not  expected  from  this 
proposed  action.  Copies  of  a 
Preliminar\-  Cost-Benefit  Analysis  (9/1/ 
98)  are  available  irnm  the  Denali 
National  Park  and  Preserve 
superintendent. 

( 'nfunded  Mandates  Reform  Act 

The  NP.S  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et.  seq.],  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state  or  tribal  governments  or 
private  entities.  Copies  of  a  Preliminary 
Cost-Benefit  Analysis  (9/1/98)  are 
available  from  the  Denali  National  Park 
and  Preser\'e  superintendent.  A 
statement  containing  the  information 
required  bv  the  Unfunded  Mandates 
Reform  Act  (2  U  S  C   I.t.TI  et  seq.)  is  not 
required. 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12;i60,  the  rule  does  not  have  significant 
takings  implications.  The  primary  effect 
of  this  proposed  action  is  to  consolidate 
in  the  Code  of  Federal  Regulations  or 
(jtherwise  clarif\'  re(iiiirements  that 
already  exist  under  separate  NPS 
authorities.  A  takings  implication 
assessment  is  not  required. 

Federalism 

In  accordance  with  Executive  Order 
12612,  the  rule  does  not  have  federalism 
implications  which  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  applies  mainly  to  the  portion 
of  Denali  .National  Park  and  Preserve 
that  was  formerly  known  as  Mount 
McKinley  National  Park  and  which  is 
under  the  exclusive  jurisdiction  of  the 
I  'nited  States.  The  primary  effect  of  this 
proposed  action  is  to  consolidate  in  the 
Code  of  Federal  Regulations  or 
otherwise  clarifv  requirements  that 
already  exist  under  separate  NPS 
riuthorities. 


Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
does  not  meet  the  requirements  of 
sections  3  (a)  and  3(h)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  requires  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  required. 
The  information  collection  requirements 
contained  in  this  rule  at  13.63(d)(2) 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
clearance  number  1024-0026.  This 
information  is  being  collected  to  solicit 
information  that  is  necessary  for  the 
Superintendent  to  issue  vehicle  permits. 
The  public  is  being  asked  to  provide 
this  information  in  order  for  the  park  to 
track  the  number  of  permits  issued  and 
to  whom  they  are  issued.  The 
information  will  be  used  to  grant 
administrative  benefits.  The  obligation 
to  respond  is  required  in  order  to  obtain 
a  benefit. 

Specifically,  the  NPS  needs  the 
following  information  to  issue  the 
permit: 

(1)  Drivers  license  number  and  State 
of  issue. 

(2)  Vehicle  license  plate  number  and 
State. 

(3)  Vehicle  description,  including 
year,  make  and  model. 

The  public  reporting  burden  for  the 
collection  of  information  in  this 
instance  is  estimated  to  be  0.10  hours 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden  of  these 
information  collection  requests  to: 
Information  Collection  Officer.  National 
Park  Service,  1849  C  Street.  NW, 
Washington,  DC  20240;  and  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  Department 
of  the  Interior  (1024-0125),  Washington. 
DC  20503. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  Section  3(a)  and  3(h)(2)  of 
Executive  Order  12988. 

National  Environmental  Policy  Act 

The  NPS  has  determined  that  most 
aspects  of  this  rulemaking,  with  the 


exception  of  the  portion  on  snowmobile 
useage,  have  been  previously  addressed 
pursuant  to  the  National  Environmental 
Policy  Act,  42  U,S.  C.  4332,  in 
environmental  documents  prepared  in 
conjunction  with  park  management 
plans.  These  are  the  environmental 
assessment  prepared  in  conjunction 
with  the  park  General  Management  Plan 
which  was  approved  in  a  1986  Finding 
of  No  Significant  Impact,  or  the 
environmental  impact  statement 
prepared  in  conjunction  with  the  Denali 
Entrance  Area  and  Road  Corridor 
Development  Concept  Plan  which  was 
approved  in  a  1997  Record  of  Decision. 
Copies  of  these  environmental 
documents  are  available  from  the  Denali 
National  Park  and  Preser\'e 
superintendent. 

Associated  with  that  portion  of  this 
regulation  regarding  snowmobile 
useage.  the  NPS  has  prepared  an 
environmental  assessment  (EA)  on  the 
proposed  action  and  three  alternatives. 
The  proposed  action  provides  for  the 
closure  of  the  Old  Park  to  snowmobiles 
for  traditional  activities  as  described  in 
this  proposed  rule.  The  second 
alternative  is  a  partial  closure  and 
regulatorx"  program  that  would  generally 
restrict  snowmobile  use  to  the  south 
side  of  the  Alaska  Range.  Where  use  was 
still  allowed,  the  NPS  would  develop  a 
program  to  protect  park  resources  and 
values  bv  further  regulating  snowmobile 
useage  (i.e.  speed,  snow-  conditions, 
slope  angles,  etc.).  To  implement  this 
alternative,  additional  regulations 
would  need  to  be  promulgated.  The 
third  alternative  considers  a  temporary' 
closure  of  the  Old  Park  to  snowmobiles 
for  traditional  activities,  as  allowed 
under  ANICLA  and  its  implementing 
regulations  at  43  CFR  36,n(h).  A  no 
action  is  also  considered  and  evaluated, 
which  would  leave  the  Old  Park  open 
to  snowmobile  use  for  traditional 
activities. 

The  EA  is  available  for  public  review 
during  the  comment  period  provided  for 
in  this  rule  so  that  interested  parties  can 
comment  contemporaneously  on  both 
documents. 

Claritv  of  This  Regulation 

Executive  Order  12866  requires  each 
agencv  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
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flarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  '§  "  and  a  numbered 
heading;  for  example,  §  13.63    Denali 
X'ational  Park  and  Preserve.)  (5)  Is  the 
description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
thp  pppambie  helpful  m  understanding 
the  proposed  rule?  What  else  could  we 
do  to  make  the  rule  easier  to 
understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs.  Department  of  the 
hiterior,  Room  7229.  1849  C  Street  NW, 
Washington.  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov 

Public  Comment  Solicitation 

If  you  wish  to  comment,  you  mav 
submit  your  comments  by  anv  one  of 
several  methods.  You  mav  mail 
comments  to  Superintendent.  Denali 
National  Park  and  Preserve.  PO  Box  9, 
Denali  National  Park.  AK  99755. 
Attention:  Ken  Kehrer,  Jr.  You  mav  also 
comment  via  the  Internet  to: 
dena     supprintendent@nps.gov  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encrvptinn 
Please  also  include  'Attn  RIN  1024- 
AC58"  as  the  subject,  and  your  name 
and  return  address  in  the  bodv  of  vour 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  internet  message, 
contact  us  directly  at  National  Park 
Service.  Denali  National  Park  and 
Preserve  (907)  68.3-9581. 

Finally,  vnu  mav  hand-dehver 
comments  to  Denali  National  Park 
Headquarters.  Mile  3.2,  Denali  National 
Park  Road.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents.  a\aiiable  for 
public  review  during  regular  business 
hours.  Individual  respondents  mav 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
\vithhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and'or  address,  vou  must  state 
this  prominently  at  the  beginning  of 
your  comment  However,  we  will  not 
consider  anonymous  comments.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 


made  available  for  public  inspection  in 
their  entirety.  NPS  will  also  hold  public 
hearings  on  this  rulemaking  at  which 
verbal  and  written  comments  will  be 
received,  the  public  hearing  schedule 
will  be  published  in  the  local 
newspapers. 

List  of  Subjects 

36  CFR  Part  5 

Alcohol  and  alcoholic  beverages, 
Business  and  industry.  Civil  rights. 
Equal  employment  opportunity, 
National  parks,  Transportation, 

36  CFR  Part  13 

Alaska,  National  parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
NPS  proposes  to  amend  36  CFR  Chapter 
I.  Parts  5  and  13  as  follows- 

PART  5— COMMERCIAL  AND  PRIVATE 
OPERATIONS 

1 .  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3.  9a,  17j-2,  462. 

§5.2    [Amended) 

2.  In  §  5.2(b),  the  words  "Mount 
McKinley"  in  the  first  sentence  are 
revised  to  read  "Denali". 

§5.4    [Amended) 

3.  In  4)  5.4(aj.  the  words  "Mount 
McKinley  (prohibition  does  not  apply  to 
that  portion  of  the  Denali  Highway 
betw'een  the  Nenana  River  and  the 
McKinley  Park  Hotel)"  in  the  first 
sentence  are  revised  to  read.  "Denali 
National  Park  and  Preserve  (prohibition 
does  not  apply  to  that  portion  of  the 
Denali  Park  road  between  the  Highwav 

3  junction  and  the  Denali  Park  Railroad 
Depot)." 

§5.10    [Amended) 

4.  In  ^  5.10(dj  the  words  "Mount 
McKinley"  in  the  first  sentence  are 
revised  to  read.  "Denali", 

PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

5.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  462(k),  3101  et 
seq.:  §  13.65  also  issued  under  16  U.S.C.  la- 
2(h),  20,  1361,1531.3197. 

6.  Section  13.1  is  amended  by  re- 
designating paragraphs  (u)  and  (v)  as  (v) 
and  (w)  and  by  adding  paragraph  (u)  to 
read  as  follows: 

§13.1     Definitions. 

(u)  The  term  traditional  activity 
means  an  activity  that  aenerally  and 


lawfully  occurred  in  a  unit  or  a 
geographically  defined  area  of  a  unit 
prior  to  enactment  of  ANILCA,  and  that 
was  typically  associated  with  that 
region  as  an  integral  and  established 
part  of  a  utilitarian  Alaska  lifestyle  or 
cultural  pattern. 


§13.2     [Amended] 

7.  In  §  13.2(c),  the  words  "and  parts 
of  Denali  National  Park"  are  revised  to 
read  "and  the  former  Mt.  McKinley 
National  Park," 

8.  Section  13.63  is  amended  by 
adding  paragraphs  (d)  and  (g)  through  (i) 
to  read  as  follows: 

§13.63     Denali  National  Park  and  Preserve 
»  .  •  .  , 

(d)  Operation  of  motor  vehicles  on  the 
Denali  Park  road  west  of  the  Savage 
River. — (1)  Do  I  need  a  permit  to  operate 
a  motor  vehicle  on  the  Denali  Park  road 
west  of  the  Savage  River?  Yes,  you  must 
obtain  a  permit  from  the  superintendent 
to  operate  a  motor  vehicle  on  the 
restricted  section  of  the  Denali  Park 
road.  The  restricted  section  begins  at  the 
west  end  of  the  Savage  River  Bridge 
(mile  14.8)  and  continues  to  the  former 
Mt.  McKinley  National  Park  boundary 
north  of  Wonder  Lake  (mile  87.9). 

(2)  How  many  permits  will  be  issued 
each  summer?  The  superintendent  is 
authorized,  under  this  section,  to  issue 
no  more  than  10,512  motor  vehicle 
permits  each  year  for  access  to  the 
restricted  section  of  the  road.  The 
superintendent  will  issue  the  permits 
for  the  period  that  begins  on  the 
Saturday  of  Memorial  Day  weekend  and 
continues  through  the  second  Thursday 
following  Labor  Day  or  September  15. 
whichever  comes  first.  Each  permit 
allows  one  vehicle  one  entr}'  onto  the 
restricted  portion  of  the  park  road. 

(3)  How  will  the  superintendent 
manage  the  permit  program? 

(i)  The  superintendent  will  apportion 
motor  vehicle  permits  among  authorized 
users  following  the  procedure  in  36  CFR 
13.31,  Authorized  users  are  individuals, 
groups  and  governmental  entities  who 
are  allowed  by  law  or  policy  to  use  the 
restricted  section  of  the  road. 

(ii)  The  superintendent  will  establish 
an  annual  date  to  evaluate  permit 
requests  and  publish  that  date,  along 
with  the  results  of  the  annual 
apportiormient,  in  the  superintendent's 
compendium  of  rules  and  orders.  The 
superintendent's  compendium  is 
available  to  the  public  upon  request. 

(iii)  The  Superintendent  may 
establish  terms  or  conditions  in  the 
permits  issued  under  paragraph  (d)  of 
this  section,  including  rules  for  the  safe 
use  of  the  park  road. 
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(iv)  The  Superintendent  wiUre- 
t'Vdluate  the  accc^ss  recjuirements  of  any 
business  that  is  sold,  ceases  to  operate 
or  that  significantly  changes  the  services 
(  urrentiv  offered  to  the  public. 

(4)  What  IS  prohibited?  (i)  No  one  may 
operate  a  motor  vehicle  on  the  restricted 
sec;tion  of  the  park  road  without  a  valid 
permit. 

(ii)  No  one  mav  violate  a  term  or 
condition  of  a  permit. 

(iii)  No  one  may  use  a  motor  home, 
camper  or  trailer  to  transport  guests  to 
a  lodge  or  other  business  in  Kantishna. 

(iv)  No  one  mav  transfer  or  accept 
transfer  of  a  Denali  Park  road  permit 
without  the  superintendent's  approval. 
«         *         ♦         •         ♦ 

(g)  kiintishnd  arPd  summer  season 
firearm  safety  zone. — (1 )  What  is 
prnhibitpd''  No  one  mav  fire  a  gun 
during  the  summer  season  in  or  across 
the  Kantishna  area  firearm  safety  zone, 
unless  thev  are  defending  life  or 
property. 

(i)  The  summer  season  begins  on  the 
Saturday  of  Memorial  Dav  weekend  and 
continues  through  the  sp((md  Thursday 
following  Labor  Day  or  September  15, 
whichever  comes  first. 

(ii)  The  Kantishna  Area  firearm  safety 
zcme  is:  the  Kantishna  Airstrip;  the  State 
Omnibus  Act  Road  right-of-way:  and  all 
public  lands  loc:ated  within  one  mile  of 
the  Kantishna  .Airstrip  or  the  State 
Omnibus  Act  Road  right-of-way,  from 
the  former  Mt  NtcKinley  National  Park 
boundarv  at  mile  87.9  to  the  south  end 
of  the  Kantishna  Airstrip. 

(2)  [Reserved] 

(h)  Snowmachme  (snowmobile) 
operation  m  Denali  S'ational  Park  and 
Presene — (1)  Where  is  snowmobile  use 
prohibited?  No  one  may  use  a 
snowmobile  in  that  part  of  Denali 
National  Park  formerly  known  as  Mt. 
McKinley  National  Park. 

(2)  Where  can  I  operate  a 
snowmobile:'  You  can  use  a  snowmobile 
for  traditional  actix'ities  outside  of  the 
area  formerlv  known  as  Mt.  McKinley 
National  Park 

(3)  lV7inf  types  of  snowmobiles  are 
allowed'^  The  types  of  snowmobiles 
tillowed  are  defined  in  §  13.1(q)  under 
snowmurhine  or  snonTnobile. 


(4)  What  other  regulations  apply  to 
snowmobile  use?  Snowmobile  use  is 
governed  by  regulations  at  §  2. 18(a)  of 
this  chapter,  traffic  safety,  §  2.18(b)  state 
laws  and  §  2.18(d)  prohibited  activities; 
and  43  CFR  3fr.ll(a)(2)  adequate  snow 
cover,  and  §  36.11(c)  traditional 
activities. 

(5)  Who  determines  when  there  is 
adequate  snowcover?  The 
superintendent  will  determine  when 
snowcover  is  adequate  for  snowmobile 
use.  The  superintendent  will  follow  the 
procedures  in  §§1.5  and  1.7  of  this 
chapter  to  inform  the  public. 

(i)  Temporary  and  seasonal 
restrictions  to  protect  wildlife. 

(1)  How  may  the  superintendent 
restrict  access?  To  protect  wildlife  and 
wildlife  habitat  during  breeding, 
nesting,  denning,  and  other  sensitive 
periods  the  superintendent  may: 

(i)  Seasonally  close  or  restrict  public 
access  or  use  to  a  part  of  the  park  or 
preserve; 

(ii)  Change  the  size  of  a  closed  or 
restricted  use  area  as  needed; 

(iii)  Continue  the  closures  or 
restricted  use  area  seasonally  in 
subsequent  years;  or 

(iv)  Reopen  an  area  to  park  visitors. 

(2)  Before  continuing  a  seasonal 
closure  or  restricted  use  area  under 
paragraph  (i)(l)(iii)  of  this  section,  the 
superintendent  will  evaluate  biological 
data.  The  superintendent  will  publish  a 
schedule  for  evaluating  the  biological 
data  in  the  superintendent's 
compendium  of  rules  and  orders.  The 
compendium  is  available  to  the  public 
upon  request. 

(3)  How  will  the  public  be  informed? 
To  establish,  terminate,  and  provide 
public  notice  of  closures  and  restricted 
use  area,  the  superintendent  will  follow 
the  procedures  in  §§1.5  and  1.7  of  this 
chapter. 

(4)  What  activities  are  prohibited?  No 
one  may  enter  a  closed  area  or  disobey 
a  requirement  for  a  restricted  use  area 
established  under  this  paragraph  (i). 
Donald  (.  Barry, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

|FR  Doc.  99-29338  Filed  11-10-99;  8:45  am) 

BILLING  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-1 06-1 -7405b:  FRL-6471-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Revisions  to  Consumer  Products 
Rules 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to  take 
direct  final  action  on  revisions  to  the 
Texas  Natural  Resource  Conservation 
Commission  Regulation  V  in  the  Texas 
State  Implementation  Plan  (SIP).  These 
revisions  amend  the  consumer  products 
rules  to  exclude  a  new  type  of 
insecticide  designed  to  kiH  house  dust 
mites  from  the  volatile  organic 
compound  limitation  applicable  to  other 
crawling  bug  insecticides.  The  EPA  is 
approving  these  revisions  to  the  Texas 
SIP  as  requested  bv  the  Governor  of 
Texas. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 

approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  EPA  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comment.  The 
EPA  has  explained  its  reasons  for  this 
approval  in  the  preamble  to  the  direct 
final  rule.  If  EPA  receives  no  relevant 
adverse  comment.  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  relevant  adverse  comment. 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  The  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 
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DATES:  Written  comments  must  be 
received  by  December  13,  1999, 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr,  Thomas  H,  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  docum,ents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anvone  wanting  to  e.xamine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 


Fn\"irrinmeniai  Pr.-sn-c  ti^n  Agency, 
Region  6,  Air  Planning  Section  (6PD- 
L).  1445  Ross  Avenue,  Dallas,  Texas 
75202-2  73,3 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
■2124  P  irk  i T  Circle,  Austin,  Texas 
""8 "3  i 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  oi  the  EPA  Region  6  Air  Planning 
,Spc  tinn  at  (214)  665-7253  at  the  address 

abo\f' 

SUPPLEMENTARY  INFORMATION:  This 

docunic-nt  cmcorns  revisions  to  the 


consuint  r  products  rules  in  the  Texas 
SIP.  For  further  information,  please  see 
the  information  provided  in  the  direct 
final  action  that  is  located  in  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register  publication. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  October  27, 1999. 
Myron  O.  Knudson, 

Acting  Regional  Administrator.  Region  6. 
[FR  Doc.  99-29300  Filed  11-10-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public   Notices  ot  hearings  and  investigations, 
commitlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanny  m  this 
section 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Draft— Pub.  L.  480  Title  II  Guidelines 
for  Fiscal  Year  2001  Program 
Proposals  and  Draft— Pub.  L.  480  Title 
II  Guidelines  for  Fiscal  Year  1999 
Results  Reports 

Pursuant  to  the  Agricultural  Market 
and  Transition  Act  of  1996  (Public  Law 
480.  as  amended),  notice  is  herebv  given 
that  the  Draft  Guidelines  for  Pub  L.  480 
Title  n  Fiscal  Year  2001  Program 
Proposals,  and  the  Draft  Guidplinp.s  for 
Pub.  L,  480  Title  II  Fiscal  Year  1999 
Results  Reports,  are  being  made 
available  to  mterested  parties  for  the 
required  thirty  (30)  day  comment 
period. 

Individuals  who  wish  to  receive  a 
copy  ofthe.se  draft  guidelines  should 
contact:  Office  of  Food  for  Peace, 
.■\gencv  for  International  Development, 
RRB  7  06-120.  1300  Pennsylvania 
Avenue.  Washington.  DC  20523-0809. 
Contact  f>ersim:  Cwen  lohnson.  (202 
712-0664.  Individuals  who  have 
questions  or  comments  on  the  draft 
guidelines  should  contact  Richard 
Newberg  at  (202)  712-1828. 

The  thirtv  day  comment  period  will 
begin  on  the  date  that  this 
announc:ement  is  published  in  the 
Federal  Register. 

Dated:  November  1.  1999. 
William  T.  Oliver. 

Din'cior.  Officf;  ot  Food  for  Peace.  Bureau 

for  Humanitarian  Response. 

|FK  Do(    q'»-2t)B21  Filed  11-10-99:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  1  of  the  Iowa  State  Technical 
Guide 

AGENCY:  Natiiral  Resources 
Conservation  Service  (NRCS),  U.S. 
Department  of  Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  the  Iowa  NRCS 
State  Technical  Guide  for  review  and 
comment. 

SUMMARY:  It  has  been  determined  by  the 
NRCS  State  Conservationist  for  Iowa 
that  changes  must  be  made  in  the  N'RCS 
State  Technical  Guide  specifically  in 
Section  1  Erosion  Prediction,  Revised 
Universal  Soil  Loss  Equation,  to  account 
for  improved  technology.  This  erosion 
prediction  process  can  be  used  in 
systems  that  treat  highlv  erodible  land. 

DATES:  Comments  will  be  received  on  or 
before  December  13.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leruy  Brown.  State  Ccmservationist. 
Natural  Resources  Conservation  Service. 
Federal  Building,  210  Walnut  Street. 
Suite  693,  Des  Moines.  Iowa  50309:  at 
515/284-4260:  fax  515/284-4394. 

SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law-  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
NRCS  will  receive  comments  relative  to 
the  proposed  changes.  Following  that 
period  a  determination  will  be  made  by 
the  NRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 

Dated:  October  27,  1999. 
Lynn  Betts, 

Acting  State  Conservationist. 
(FR  Doc.  99-28990  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  3410-«6-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

New  Mexico  Field  Office  Technical 
Guide;  Changes 

AGENCY:  Untied  States  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service.  New  Mexico. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  the  NRCS  New 
Mexico  FOTG,  Section  IV.  conservation 
practices  for  review  and  comment. 

AUTHORPTY:  16  use.  3801:  Public  Law 
104-127. 

SUMMARY:  It  is  the  intention  of  NRCS 
New  Mexico  to  issue  a  series  of  new 
conser\'ation  practice  standards  and 
specifications  in  its  FOTG  on 
Conservation  Practices.  These  revised 
standards  and  specifications  include: 
Conservation  crop  rotation.  Cross  wind 
ridges.  Cross  wind  stripcropping,  Cross 
wind  trap  strips.  Residue  management, 
seasonal.  Residue  management,  mulch 
till,  residue  management,  no-till  &  strip 
till.  Residue  management,  ridge  till, 
Restoration  and  Management  of 
Declining  Habitat.  Shallow  Water 
Management  for  Wildlife.  Wetland 
Creation,  Wetland  wildlife  habitat 
management.  Wildlife  watering  facility. 
Prescribed  burning.  Brush  management. 
Forage  Harvest  Management.  Grazing 
land  mechanical  treatment.  Pasture  and 
hay  planting,  prescribed  grazing,  and 
range  planting. 

The  NRCS  New  Mexico  State 
Conservationist  has  chosen  to  revise  and 
supplement  the  National  Standards  and 
add  specifications  adapted  to  the  State 
of  New  Mexico,  These  will  be 
incorporated  into  Section  IV  of  the  New- 
Mexico  Field  Office  Technical  Guide 
(FOTG).  Some  of  these  practices  may  be 
used  in  conservation  systems  that  treat 
highly  erodible  land  and  wetlands. 

Copies  of  these  standards  are 
available  from  NRCS  in  Albuquerque. 
NM  and  are  also  available  electronically 
on  the  NRCS  New  Mexico  Internet 
Homepage  at;  http:// 
www.nm.nrcs.usda.gov/techserv/ 
sec4home.htm. 

SUPPLEMENTARY  INFORMATION:  Section 
343  on  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  State 
technical  guides  iised  to  carry  out 
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highly  erodible  land  and  wetland 
provisions  of  the  law  shall  he  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
N'RCS  will  receive  comments  relative  to 
these  proposed  changes.  Following  that 
period  a  determination  will  be  made  bv 
the  MRCS  regarding  disposition  of  those 
comments  and  a  final  determination  of 
change  will  be  made. 
DATES:  Comments  will  be  received  on  or 
before  December  13,  1999. 
ADDRESSES:  Inquire  in  writing  to  Mr. 
Rosendo  Trevino.  State  Conservationist. 
N'RCS.  6200  lefferson  N'E,  Suite  305. 
Albuquerque.  New  Mexico  87109. 

Dated:  October  21.  1999. 
Rosendo  Trevino  in, 

.S/(;fe  Consenationist. 

|FR  Doc.  99-29.526  Filed  11-10-99;  8:43  am] 

BILLING  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business — Cooperative  Service 

Invitation  for  Applications  of  Interest  to 
Sell  Intermediary  Relending  Program 
(IRP)  Loans  Under  an  Expanded  Pilot 

AGENCY:  Rural  Business-Cooperative 
Service,  U.S.  Department  of  Agriculture 
(US  DA). 
action:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS)  announces  an 
expanded  pilot  sale  of  Intermediarv 
Relending  Program  intermediary  loans 
made  to  third  parties.  RBS  will 
competitively  select  and  authorize 
several  intermediaries  to  sell  an 
aggregate  amount  of  approximately  S.tO 
million  of  the  existing  IRP  portfolios  in 
Fiscal  Year  (FY)  2000  from  among  those 
intermediaries  who  have  advanced  at 
least  95  percent  of  IRP  funding  received 
by  the  intermediary.  This 
announcement  is  also  intended  to 
provide  notice  to  potential  purchasers 
and  other  parties  interested  in 
structuring  the  sale  of  ultimate  recipient 
notes.  The  intended  effect  of  this  notice 
is  to  solicit  applications  of  interest  from 
intermediaries  who  wish  to  participate 
in  the  FY  2000  loan  sale  Selected 
applicants  will  be  notified  in  writing 
and  on  the  Agency  web  site.  The  benefit 
of  this  loan  sale  to  the  intermediarv  will 
be  an  increase  in  portfolio  liquiditv. 
allowing  the  intermediary  to  re-loan 
money  back  into  the  communitv.  The 
Agency  advances  loans  to  eligible 
intermediaries  that  subsequently  reloan 
to  eligible  applicants,  including 
individuals,  public  or  private 
organizations,  or  other  legal  entities 
with  authoritv  to  incur  debt  and  c:arrv 


out  the  purpose  of  the  loan.  During  the 

application  process  for  this  pilot  sale,  an 
intermediary  will  express  interest  in 
selling  its  seasoned  portfolio.  The  initial 
screening  of  the  intermediaries  and  their 
portfolios  will  be  the  responsibility  of 
the  Rural  Development  State  Offices. 
State  Offices  will  make 
recommendations  to  the  National  Office, 
and  the  National  Office  will  evaluate  the 
applications  of  interest,  along  with  State 
Office  recommendations,  and  make  the 
final  selections  for  loan  sales. 

RBS  will  maintain  lists  of 
intermediaries  expressing  interest  in 
offering  their  portfolios  for  sale, 
potential  buyers  for  those  portfolios, 
and  offerors  of  other  services  to  buyers 
or  sellers,  e.g.,  financial  advisors. 
However,  only  intermediaries  selected 
through  the  invitation  of  applications  of 
interest  process  will  be  authorized  to 
sell  third-party  loans.  Intermediary 
applications  of  interest  must  include  (1) 
a  history  of  the  intermediary;  (2)  its 
latest  annual  report;  (3)  summarv  data 
on  each  loan  in  the  portfolio  including 
original  and  current  amount,  interest 
rate,  terms,  loan  maturities,  and  loan 
performance;  (4)  delinquencv  rate  on  all 
loans  in  its  portfolio:  (5)  reserves  for 
loan  payments;  (6)  the  number  of  jobs 
created  or  saved;  (7)  the  Standard 
Industrial  Code  for  each  loan  recipient; 
(8)  write-off  of  bad  debts  history:  (9)  a 
proposal  that  illustrates  how  the  sale  of 
the  intermediary's  portfolio  supports 
Rural  Development  Mission  Area  target 
objectives,  i.e..  rural  areas  suffering 
fundamental,  physical  and  economic 
stress,  persistent  poverty,  out  migration, 
or  as  identified  in  the  Rural 
Development  State  Strategic  Plan;  (10) 
non-federal  fund  leveraging  of  past  or 
potential  loans;  and  (11)  the 
documentation  of  the  need  for  added 
capital  and  unmet  loan  demand.  It  is 
important  that  the  performance  history 
of  the  overall  portfolio,  including  any 
portion  not  proposed  for  sale,  be  fully 
detailed  including  the  volume  and 
frequency  of  any  delinquencies  or 
default 

DATES:  The  deadline  for  receipt  of  the 
applications  of  interest  in  the  third- 
party  sale  must  be  received  in  the 
applicable  Rural  Development  State 
Office  (see  ADDRESSES  below)  by  4:00 
P.M.  Eastern  Standard  Time  on 
December  27.  1999. 

Applications  received  after  that  date 
will  not  be  considered  for  participation 
in  the  expanded  pilot.  The  comment 
period  for  information  collection  under 
the  Paperwork  Reduction  Act  of  1995 
continues  through  lanuary  11.  2000. 
Comments  on  the  paperwork  burden 


must  be  received  by  this  date  to  be 
assured  of  consideration, 
ADDRESSES:  Applications  to  participate 
in  the  expanded  pilot  sale  should  be 
mailed  to  the  Rural  Development  State 
Office  in  the  State  in  which  the 
intermediary  is  headquartered.  Listed 
below  are  the  following  addresses  for 
Rural  Development  State  Offices: 
Alabama 
USDA  Rural  Development  State 
Office,  Sterling  Center,  Suite  601. 
4121  Carmichael  Road, 
Montgomerv,  AL  36106-3683  (334) 
279-3400 
Alaska 
USDA  Rural  Development  State 
Office,  800  West  Evergreen,  Suite 
201,  Palmer,  AK  99645-6539,  (907) 
745-2176 
Arizona 
USDA  Rural  Development  State 
Office,  3003  North  Central  Avenue, 
Suite  900,  Phoenix,  AZ  85012- 
2906,  (602)  280-8700 
Arkansas 
USDA  Rural  Development  State 
Office,  700  West  Capitol  Avenue, 
Room  3416,  Little  Rock,  AR  72201- 
3225, (501)  301-3200 
California 
USDA  Rural  Development  State 
Office,  430  G  Street.  Agency  4169, 
Davis,  CA  95616-4169,  (530)  792- 
5800 
Colorado 
USDA  Rural  Development  State 
Office,  655  Parfet  Street,  Room  E- 
100,  Lakewood,  CO  80215.  (303) 
236-2801 
Delaware-Maryland 
USDA  Rural  Development  State 
Office,  4607  South  DuPont 
Highway,  Camden,  DE  19934-9998, 
(302)  697^300 
Florida/Virgin  Islands 
USDA  Rural  Development  State 
Office,  4440  NW.  25th  Place, 
Gainesville,  PL  32614-7010,  (352) 
338-3400 
Georgia 
USDA  Rural  Development  State 
Office,  Stephens  Federal  Building, 
355  E.  Hancock  Avenue,  Athens, 
GA  30601-2768,  (706)  546-2162 
Hawaii 
USDA  Rural  Development  State 
Office,  Federal  Building,  Room  311, 
154  Waianuenue  Avenue,  Hilo,  HI 
96720,  (808)  933-8380 
Idaho 
USDA  Rural  Development  State 
Office,  9173  West  Barnes  Drive, 
Suite  Al,  Boise,  ID  83709,  (208) 
378-5600 
Illinois 
USDA  Rural  Development  State 
Office.  Illini  Plaza.  Suite  103, 1817 
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South  Neil  Street,  Champaign,  IL 

61820,(217)398-5235 
Indiana 
L'SDA  Rural  Development  State 

Office.  5975  Lakeside  Boulevard, 

Indianapolis.  IN  46278,  (317J  290- 

3100 
Iowa 
L'SDA  Rural  Development  State 

Office,  Federal  Building,  Room  873, 

210  Walnut  Street.  Des  Moines,  lA 

50309.  (515)  284-4663 
Kansas 

USDA  Rural  Development  State 

Office.  1200  SVV  Executive  Drive, 

Topeka,  KS  66604, (785)  271-2700 
Kentucky 

L'SDARural  Development  State 

Office,  771  Corporate  Drive.  Suite 

200.  Lexington,  KY  40503,  (606) 

224-7300 
Louisiana 

USDA  Rural  Development  State 

Office,  3727  Government  Street, 

Alexandria.  L\  71302,  (318)  473- 

7920 
Maine 

USDA  Rural  Development  State 

Office.  444  Stillwater  .Avenue,  Suite 

2,  Bangor,  ME  04402-0405,  (207) 

990-9106 
Massachusetts/Rhode  Island/ 

Connecticut 
USDA  Rural  Development  State 

Office,  451  West  Street.  .Amherst. 

MA  01002.  (413)  253^300 
Michigan 

USDA  Rural  Development  State 

Office,  3001  Coolidge  Road,  Suite 

200.  Ea.st  Lansing,  .MI  48823,  (517) 

324-5100 
Minnesota 
USDA  Rural  Development  State 

Office,  410  .A.griBank  Building,  375 

[ackson  Street,  St.  Paul.  NLN  55101- 

1853, (651)  602-7800 
Mississippi 
USDA  Rural  Development  State 

Office,  Federal  Building,  Suite  831, 

100  West  Capitol  Street,  [ackson, 

MS  39269.  (601)  965-4316 
Missouri  USDA  Rural  Development 

State  Office.  601  Business  Loop  70 

West.  Parkade  Center.  Suite  235. 

Columbia,  .MO  65203,  (573J  876- 

0976 
Montana 
USDA  Rural  Development  State 

Office.  900  Technology  Blvd..  Unit 

1,  Suite  B,  Bozeman.  MT  59715, 

(406) 585-2580 
Nebraska 
USDA  Rural  Development  State 

Office,  Federal  Building,  Room  152, 

100  Centennial  Mall  N,  Lincoln,  NE 

68508,  (402)437-5551 
Nevada 
USDA  Rural  Development  State 

Office,  1390  South  Currv  Street, 


Carson  City,  NV  89703-9910,  (775) 
887-1222 
New  Jersey 
USDA  Rural  Development  State 
Office,  Tarnsfield  Plaza,  Suite  22, 
790  Woodlane  Road,  Mt.  Holly,  NJ 
08060,  (609)  265-3600 
New  Mexico 

USDA  Rural  Development  State 
Office,  6200  lefferson  Street,  NE., 
Room  255,  Albuquerque,  NM 
87109,  (505)  761-4950 
New  York 

USDA  Rural  Development  State 
Office,  The  Galleries  of  Syracuse 
441  South  Salina  Street.  Suite  357, 
•Syracuse,  NY  13202-2541,  (315) 
477-6400 
North  Carolina 

USDA  Rural  Development  State 
Office.  4405  Bland  Road.  Suite  260. 
Raleigh,  NC  27609,  (919)  873-2000 
North  Dakota 

USDA  Rural  Development  State 
Office,  Federal  Building,  Room  208, 
220  East  Rosser,  Bismarck,  ND 
58502-1737, (701)  530-2043 
Ohio 

USDA  Rural  Development  State 
Office,  Federal  Building,  Room  507, 
200  North  High  Street.  Columbus, 
OH  43215-2477.  (614)  469-5606 
Oklahoma 

USDA  Rural  Development  State 
Office,  100  USDA.  Suite  108, 
Stillwater,  OK  74074-2654,  (405) 
742-1000 
Oregon 

USDA  Rural  Development  State 
Office,  101  SW  Main  Street,  Suite 
1410,  Portland,  OR  97204-3222, 
(503) 414-3300 
Pennsylvania 

USDA  Rural  Development  State 
Office,  One  Credit  Union  Place, 
Suite  330,  Harrisburg,  PA  17110- 
2996,(717)237-2299 
Puerto  Rico 

USDA  Rural  Development  State 
Office,  New  San  Juan  Office 
Building,  Room  501.  159  Carlos  E. 
Chardon  Street,  Hato  Rev,  PR 
00918-5481, (787)  766-5095 
South  Carolina 

USDA  Rural  Development  State 
Office,  Strom  Thurmond  Federal 
Building,  1835  Assembly  Street, 
Room  1007,  Columbia,  SC  29201, 
(803) 765-5163 
South  Dakota 
USDA  Rural  Development  State 
Office,  Federal  Building.  Room  210, 
200  4th  Street,  SW  .  Huron,  SD 
57350.  (605)  352-1100 
Tennessee 

USDA  Rural  Development  State 
Office,  3322  West  End  Avenue, 
Suite  300,  Nashville.  TN  37203- 
1084.(615)  783-1300 


Texas 

USDA  Rural  Development  State 

Office.  Federal  Building.  Suite  102. 

101  South  Main,  Temple,  TX  76501, 

(254) 742-9700 
Utah 

USD.-\  Rural  Development  State 

(3ffice.  Wallace  F,  Bennett  Federal 

Building,  125  South  State  Street, 

Room  4311.  Salt  Lake  City.  LIT 

84147-0350.(801)524^320 
Vermont/New  Hampshire 

USDA  Rural  Development  State 

Office,  City  Center,  3rd  Floor  89 

Main  Street.  Montpelier.  VT  05602. 

(802) 828-6000 
Virginia 

USDA  Rural  Development  State 

Office,  Culpeper  Building,  Suite 

238.  1606  Santa  Rosa  Road. 

Richmond.  VA  23229.  (804)  287- 

1550 
Washington 
USDA  Rural  Development  State 

Office.  1835  Black  Lake  Boulevard. 

SW..  Suite  B,  Olvmpia.  WA  98512- 

5715,  (360)  704-7740 
West  Virginia 

USDA  Rural  Development  State 

Office.  Federal  Building.  75  High 

Street,  Room  320.  Morgantown.  WV 

26505-7500.  (304)  291^791 
Wisconsin 

USDA  Rural  Development  State 

Office.  4949  Kirschling  Court. 

Stevens  Point,  Wl  54481.  (715)  345- 

7600 
Wyoming 

USDA  Rural  Development  State 

Office.  100  East  B.  Federal  Building. 

Room  1005,  Casper,  WY  82602. 

(307) 261-6300 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Lewis.  Rural  Business- 
Cooperative  Service.  USDA.  Room 
6858-S,  Mail  Stop  3224,  South 
Agriculture  Building.  1400 
Independence  Avenue,  SW., 
Washington,  D.C.  20250-3224. 
Telephone  (202)  690-0797. 
SUPPLEMENTARY  INFORMATION:  IRP 
regulations  are  published  in  7  CFR  part 
4274.  subpart  D.  Section  1323  of  the 
Food  and  Security  Act  of  1985  (Public 
Law  (Pub.  L.)  99-198)  (7  U.S.C.  1932 
Note)  as  amended  by  Pub.  L.  99-425,  in 
1988,  authorized  the  Secretary  to  make 
loans  to  entities  for  the  purposes  and 
subject  to  the  terms  and  conditions 
specified  in  the  first,  second,  and  last 
sentences  of  section  623(a)  of  the 
Community  Economic  Development  Act 
of  1981  (42  U.S.C.  9812(a)).  The 
intermediary  loans  previously  approved 
and  administered  by  the  U.S. 
Department  of  Health  and  Human 
Services  under  45  CFR  part  1076,  which 
were  transferred  to  the  USDA  under  the 
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provisions  of  Section  1323  of  the  Food 
Security  Act  of  1985.  Public  Law  99- 
198.  will  not  be  eligible  for  participation 
in  thi;  pilot  sale. 

The  Agency  initiated  a  pilot  program 
through  a  Memorandum  of 
Inderstanding  with  the  Colorado 
Housing  and  Finance  Authority  (CHFA) 
m  May  1997  to  allow  CHFA  tosell  its 
ultimate  recipient  portfolio  on  the 
secondary  market.  CHFA  was  created  to 
address  the  critical  funding  needs  of 
community-based  development  lenders 
in  Colorado.  Since  the  sale  of  IRP  notes 
is  not  addressed  in  the  RBS  regulations 
governing  the  IRP.  only  a  pilot  program 
was  authorized.  In  consultation  with  the 
Office  of  Management  and  Budget 
(OMB)  and  the  U.S.  Department  of  the 
Treasury.  RBS  has  decided  to  expand 
the  pilot  sale,  on  a  limited  basis,  in 
order  to  gather  additional  information 
and  experience  for  consideration  in 
establishing  a  permanent  sales  program. 

Paperwork  Reduction  Act: 

The  reporting  recjuirements  contained 
in  this  regulation  have  received 
temporary  emergency  clearance  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Control  Number  0570- 
0036.  However,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  RBS 
will  seek  standard  OMB  approval  of  the 
reporting  requirements  contained  in  this 
notice  and  hereby  opens  a  60-day  public 
comment  period. 

Abstract:  RBS.  an  Agency  within  the 
Rural  Development  area  of  USDA. 
administers  the  Intermediary  Relending 
Program  which  provides  loans  to  non- 
profit organizations,  public  agencies. 
Indian  Tribes,  and  cooperatives  to 
establish  a  revolving  loan  program.  The 
revolving  loan  program  provides 
financial  assistance  to  business  facilities 
and  community  development  projects  in 
rural  areas. 

Estimate  of  Burden:  .22  hours. 

Respondents:  Intermediaries  and 
ultimate  recipients. 

Estimated  \umher  of  Respondents: 
1.000. 

Estimated  \umber  of  Responses  per 
Respondent:  19.41. 

Estimated  Total  Annual  Burden  on 
Respondents-  4.308  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracv  Gillin, 
Regulations  and  Paperwork 
Management  Branch.  (202)  692-0039. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  Agency  estimate 
of  the  burden  of  the  proposed  collection 


of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  on  the 
paperwork  burden  may  be  sent  to  Tracy 
Gillin.  Regulations  and  Paperwork 
Management  Branch.  Rural 
Development.  U.S.  Department  of 
Agriculture,  Stop  0742,  1400 
Independence  Avenue.  SW., 
Washington.  D.C.  20250.  All  responses 
to  this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Criteria  For  Participation  in  the 
I  Itimate  Recipient  Portfolio  Sale: 

The  expansion  of  the  pilot  sale  will  be 
conducted  on  a  competitive  basis  and 
under  criteria  set  by  RBS.  The  following 
criteria  are  set  forth  and  must  be  met 
(with  adequate  documentation 
provided)  to  be  considered  under  this 
pilot  sale. 

1   Intermediaries  must  express 
interest  in  selling  their  entire  ultimate 
recipient  portfolio  classified  as  seasoned 
loans  (loans  outstanding  for  at  least  12 
months).  The  following  qualifications 
also  apply: 

a.  Tne  loans  must  be  current 
according  to  their  promissory  notes  and 
other  agreements. 

b.  The  current  30-day  or  more 
delinquency  rate  based  on  the  number 
of  loans  outstanding  for  the  entire  IRP 
portfolio,  including  the  portion  not 
proposed  to  be  offered  for  sale,  must  not 
exceed  3  percent. 

c.  In  the  aggregate,  loans  will  be  sold 
at  "hold"  or  "market"  value. 

d.  Notes  will  be  sold  without  recourse 
to  the  intermediarv. 

e.  Annual  portfolio  writeoffs  by  the 
intermediary  of  its  loans  based  on  the 
number  of  loans  outstanding  will  not 
exceed  an  average  of  1  percent  over  the 
past  3  years. 

f.  All  due  diligence  e.xpenses  in 
connection  with  the  sale  will  be  paid  by 
the  purchaser  and  reflected  in  any  sale 
contract  entered  into  between 
intermediary-  and  purchaser. 

g.  Due  diligence  expenses  will  only  be 
authorized  by  the  Agency  to  be  paid  if 
the  intermediary  portfolio  is  selected  for 
the  loan  sale.  The  intermediary  will  be 
released  from  any  subsequent  liability 
in  regard  to  the  sale  of  notes  sold  as 
non-recourse  loans. 


h.  Intermediaries  agree  to  use  sale 
proceeds  onlv  to  make  new  loans  under 
7  CFR  part  4274,  subpart  D. 

i.  The  sales  proceeds  will  be  tracked 
separately  and  will  be  deposited  into 
the  intermediary's  revolving  loan  fund, 
recapitalizing  the  fund  for  t^e  purpose 
of  making  new  loans  in  accordance  with 
the  eligible  purposes  outlined  in  the 
current  Agency  regulations,  work  plan, 
and  loan  agreements. 

2.  Intermediaries  who  have  advanced 
at  least  95  percent  of  the  aggregate  total 
funds  loaned  them  by  RBS  under  this 
program  and  who  meet  the  stated 
criteria  are  eligible  to  apply  for 
participation  in  this  expanded  pilot. 
The  intermediary  must  provide 
documentation  for  the  unmet  demand 
for  third-party  loans  and  its  ability  to  re- 
lend  all  of  the  proceeds  to  eligible 
projects  within  3  years  from  the  date  of 
the  loan  sale  before  it  will  be  considered 
for  participation  in  this  expanded  pilot. 
This  documentation  must  include  a  list 
of  loans  turned  down  for  lack  of  funds 
and  the  aggregate  nimiber  and  amount 
of  viable  loans  considered  but  not  made. 
The  intermediary'  may  provide  a  survey 
indicating  demand  for  additional  funds. 
The  intermediary  must  provide 
documentation  evidencing  project  cost 
leveraging,  reserves  for  losses,  and  loans 
made  in  Rural  Development  mission 
areas,  targeted  areas,  and  population. 
Refer  to  State  Offices  for  details  on 
target  areas.  The  intermediary  must 
reloan  95  percent  of  the  replenished 
capital  within  the  3-year  period 
following  loan  sale  closing  or  at  the  end 
of  the  3-year  period  must  immediately 
make  extra  principal  repayments  on  its 
IRP  loan(s)  in  the  full  amount  of  the 
undisbursed  portion  as  required  by 
current  IRP  regulations.  Intermediaries 
selected  to  participate  in  the  expanded 
third-party  sale  must  maintain  their  IRP 
loans  with  the  Agency  in  a  current 
status.  There  will  be  no  moratorium  or 
deferment  of  payments  granted  to  the 
intermediary  to  advance  the  new  funds, 
and  proceeds  from  the  sale  can  be  used 
for  Agency  debt  service. 

Intermediaries  must  have  sufficient 
alternative  sources  of  funds  to  ensure 
IRP  loan  repayment.  Intermediaries 
permitted  to  sell  their  loan  portfolios 
will  be  ineligible  to  apply  for  further 
IRP  loans  from  RBS  unless  95  percent  of 
funds  received  from  the  sale  have  been 
advanced.  Upon  selection  of  the  IRP 
application  for  the  loan  sale,  all  pending 
IRP  applications  for  funding  from  the 
annual  Agency  appropriation  cycle  will 
be  held  in  suspense.  If  the  intermediary 
is  unable  to  sell  its  loans  under  terms 
approved  by  RBS,  the  suspended  IRP 
applications  for  funding  will  be 
leactivated  for  further  fiinding 
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I  nn.sideration  under  the  available 

Agency  appropriation. 

3  All  sales  will  be  "hold"  or  "market 
value"  without  recourse  to  the 
intermediarv  if  there  is  Community 
Reinvestment  Act  credit  associated  with 
the  loans,  the  amount  of  such  credit  is 
to  be  permanently  noted,  as  it  may 
influence  the  value  to  a  final  purchaser. 
RBS  interprets  any  financial 
contribution  bv  the  intermediary,  other 
than  meeting  its  own  expenses 
associated  with  the  sale,  as  potentially 
weakening  the  financial  strength  of  the 
intermediarv  to  meet  its  long-term 
obligation  to  RBS.  Intermediarv  affiliate 
resources  or  contributions  from  private 
sources  used  in  "hold"  or  "market 
value"  sale  of  the  ultimate  recipient 
portfolio  will  not  be  either  a  debt  or  a 
contingent  liability  of  the  intermediary' 
and  will  be  highlv  scrutinized  by  the 
.\gencv  Onlv  intermediaries  selected 
for  the  loan  sale  are  authorized  to  sell 
their  ultimate  recipient  portfolio. 
4.  RBS  may  authorize  the  non- 
recourse sale  of  less  than  a  total 
portfolio.  The  sale  may  be  structured  as 
a  sale  of  whole  loans  or  as  any  related 
structure. 

fi.  The  intermediarv  will  advertise  the 
sale  of  its  loans  in  media  with 
significant  national  distribution  to 
attract  the  greatest  possible  interest  from 
a  diverse  client  base.  Advertising  costs 
mav  be  shared  on  a  cooperative  basis 
with  other  participating  intermediaries 
to  assist  in  defraying  advertising 
expenses.  Such  cost  will  be  the 
responsibility  of  the  intermediary.  It  is 
the  intent  of  RBS  to  develop  a 
coordinated  approach  to  soliciting 
interest  from  eligible  intermediaries  and 
potential  purchasers  of  the  portfolio  to 
ensure  an  equitable  opportunity  to 
participate  and  to  obtain  the  best  prices 
for  the  portfolios. 

6  Intermediaries  may  retain  or  offer 
to  retain  servicing  rights  to  their 
portfolio  loans  sold  in  the  pilot  as 
authorized  by  the  Agency.  In  the  event 
the  intermediarv  retains  servicing  rights, 
the  intermediarv  will  analyze  the 
portfolios  it  manages,  the  staffing  and 
process  it  maintains  to  make  and  service 
loans  in  each  portfolio,  and  the  steps  it 
expects  to  take  to  maintain  adequate 
staffing  to  service  and  make  loans  and 
present  such  analysis  to  RBS.  The 
intermediary'  will  be  required  to  obtain 
certification  from  the  purchaser  that  the 
sale  of  servicing  will  not  result  in  an 
acceleration  of  ultinuite  recipient  loans 
and  that  appropriate  and  adequate 
servicing  will  continue  following  the 
loan  sale. 

7.  Recapitalized  funds  realized  from 
the  loan  sale  will  be  reloaned  for 
eligible  purposes  in  accordance  with 


current  IRP  regulations  found  at  7  CFR 
part  4274,  subpart  D,  and  7  CFR  part 
1951.  subpart  R;  the  approved  work 
plan;  and  processed  under  the  same 
procedure  as  third-party  loans  made 
from  Agency  (Federal)  funds. 
Recapitalized  funds  resulting  from  the 
sale,  even  though  not  Agency  IRP  loan 
funds,  will  be  administered  in 
accordance  with  current  regulations  and 
the  approved  work  plan.  The  Agency 
will  exercise  the  same  oversight 
responsibilities  as  required  for  projects 
receiving  IRP  Federal  funds  directly 
from  the  Agency.  These  responsibilities 
include  Agency  review  of  individual 
third-party  loans  prior  to  approval. 
conduct  of  environmental  reviews,  and 
the  requirement  that  25  percent  of  the 
loan  amount  for  all  third-party  loans  be 
financed  from  other  sources  until  funds 
have  revolved.  Proceeds  from  the  sale 
shall  only  be  used  for  recapitalization  of 
the  IRP  revolving  fund  and  will  not  be 
co-mingled  with  funds  from  other 
programs  until  funds  have  revolved. 

8.  All  reserves  and  other  cash  in  the 
IRP  revolving  fund  not  immediately 
needed  for  loans  to  ultimate  recipients 
or  other  authorized  uses  will  be 
deposited  in  Federal  Deposit  Insurance 
Corporation  (FDIC)  accounts  in  banks  or 
other  financial  institutions.  Such 
accounts  will  be  fully  covered  by  FDIC 
or  fully  collateralized  with  U.S. 
Government  obligations  and  must  be 
interest  bearing.  Any  interest  earned 
thereon  remains  a  part  of  the  IRP 
revolving  fund. 

9.  In  order  to  participate  in  the  pilot 
program,  the  intermediary  must  have  no 
more  than  an  average  of  1  percent  in 
annual  writeoffs  over  the  past  3  years  in 
the  same  portfolio,  measured  as  the 
percentage  of  the  total  seasoned 
portfolio.  Intermediary  applications  for 
the  pilot  program  will  be  evaluated  on 
the  RBS  point  scoring  system  on  a 
nationwide  basis. 

IRP  Ranking  Criteria 

Priority  points  are  determined  as 
follows: 

(Maximum  Number  of  Points  Including 
Administrator  Priority  Points:  100 j 

1 .  Percent  of  Portfolio  Loaned — 
Maximum  Points:  10. 

a.  Intermediary  that  has  loaned  out  all 
of  the  IRP  Federal  funds  (10  points). 

b.  Intermediary  that  has  loaned  out 
between  97-99  percent  of  the  IRP 
Federal  funds  (8  points). 

c.  Intermediary  that  has  loaned  out  95 
up  to  97  percent  of  the  IRP  Federal 
funds  (5  points). 

2.  Delinquencies — Maximum  Points: 
10. 


a.  Intermediary'  that  has  no  ultimate 
recipient  delinquency  in  its  portfolio 
(10  points). 

b.  Intermediary  that  has  1  percent  or 
less  delinquencies  in  its  portfolio  based 
on  number  of  outstanding  loans  (8 
points). 

c.  Intermediary  that  has  more  than  1 
percent  but  less  than  2  percent 
delinquencies  in  its  portfolio  based  on 
number  of  outstanding  loans  (5  points). 

d  Intermediary  that  has  between  2 
percent  up  to  and  including  3  percent 
portfolio  delinquency  rate  inclusive  on 
the  number  of  outstanding  loans  (3 
points). 

3.  Writeoffs  of  Bad  Loans — Maximum 
Points:  10. 

a.  Intermediary  that  has  no  writeoffs 
of  ultimate  recipient  loans  over  the  past 
3  fiscal  years  (10  points). 

b.  Intermediary  that  has  written  off  1 
percent  or  less  of  its  ultimate  recipient 
loans  over  the  past  3  fiscal  years  (8 
points). 

4.  Maturity  of  Loans — Maximum 
Points:  10. 

a.  Intermediary  that  has  an  average 
ultimate  recipient  loan  portfolio 
maturity  of  more  than  10  years  (10 
points). 

b.  Intermediary  that  has  an  average 
ultimate  recipient  loan  portfolio 
maturity  of  7  but  less  than  10  years  (8 
points). 

c.  Intermediary  that  has  an  average 
ultimate  recipient  loan  portfolio 
maturitv  of  5  but  less  than  7  years  (5 
points). 

d.  Intermediary  that  has  an  average 
ultimate  recipient  loan  portfolio  with 
maturity  of  3  but  less  than  5  years  (3 
points). 

e.  Intermediarv'  that  has  an  average 
ultimate  recipient  loan  portfolio 
maturity  of  1  but  less  than  3  years  (1 
point). 

5.  Leverage:  Intermediar>'  that  has 
Obtained  Non-Federal  Loan  or  Grant 
Funds  to  Pay  a  Portion  of  the  Cost  of  the 
Ultimate  Recipient  Projects — Maximum 
Points:  10. 

a.  Fifty  percent  or  more  of  the  total 
project  cost  (10  points). 

b.  At  least  25  percent  but  less  than  50 
percent  of  the  total  project  cost  (8 
points). 

c.  At  least  10  percent  but  less  than  25 
percent  of  the  total  project  cost  (5 
points). 

6.  Rural  Area — Maximum  Points:  10. 
a.  Intermediary  that  has  made  2  or 

more  ultimate  recipient  loans  or  has 
made  25  percent  of  the  total  loans, 
whichever  is  the  greater,  to  ultimate 
recipients  in  unincorporated  areas,  and 
cities  or  towns  with  populations  of 
10,000  or  less  based  on  1990  census 
data  (10  points). 
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b.  Intermediary  that  has  made 
ultimate  recipient  loans  in 
unincorporated  areas,  and  cities  or 
tnuns  with  population  more  than 
10.000  up  to  and  including  20,000  based 
on  1990  census  data  (5  points). 

7.  Reserves  for  Loan  Payments — 
Maximum  Points:  10.  Intermediary  that 
ha>  established  a  sufficient  cash  reserve 
til  make  RBS  lf)an  payments  for  at  least 
1  year  (10  points). 

8  Communit\'  Reinvestment  Act 
Rcquirpmonts — Maxmmm  Points:  10. 
Intermediary's  ultimate  recipient  loans 
that  meet  Community  Reinvestment  Act 
requirements  (10  points). 

9.  Loans  Sold  at  Par  Value — 
Maximum  Points:  5.  A  par  sale  is 
defined  as  the  receipt  of  sufficient  funds 
from  the  sale  of  all  principal  and 
interest  outstanding  on  the  loans  sold  to 
third  parties. 

10.  Presidential/ Administration 
Priority  Areas:  Empowerment  Zones/ 
Enterprise  Communities.  Pacific 
N'orthwest/Alaskan  Initiative.  Rural 
Development  Mission  Area.  Targeted 
Areas  and  Population — Maximum 
Points:  15. 

a.  Intermediary  that  has  loaned  50 
percent  or  more  of  its  IRP  funds  in 
targeted  area  populations  (15  points). 

b.  Intermediary  that  has  loaned 
between  25  up  to  50  percent  in  targeted 
area  populations  (10  points). 

c.  Intermediary  that  has  loaned  less 
than  25  percent  of  its  IRP  funds  in 
targeted  area  populations  (5  points). 

Additional  Application  Requirements 
for  the  IRP  Pilot  Sale 

The  intermediary's  application  will 
also  include  the  following: 

1 .  Company  Name,  Address.  Contact 
Person.  Telephone  and  Fax  Numbers, 
and  E-Mail  and  L'KL  Addresses  (Web 
Site). 

2.  History  of  the  Intermediarv. 

i.  Modified  Work  plan.  Detailing 
Mission  or  Goals,  Outreach  Service 
Plan.  etc. 

4.  Summarize  Each  Ultimate 
Recipient  Loan  in  the  Format  Outlined 
in  Form  RD  1951-4: 

a.  Name  and  address  of  intermediarv. 

b.  Type  of  business. 

c.  Use  of  h)an  funds. 

d.  Original  amount  of  loan. 

e.  Date  of  loan. 

f.  Unpaid  balance, 

g.  Interest  rate, 
h.  Terms  of  loan/date  of  final 

payment. 

i.  Collateral,  including  lien  position. 

j.  Loan  status. 

k.  Number  of  consecutive  loan 
payments  ultimate  recipient  has  made 
in  accordance  with  the  promissorv  note. 

1.  Standard  Industrial  Code  on  the 
ultimate  recipient  loan. 


5.  Summarize  the  Intermediary 
Ultimate  Recipient  Portfolio. 

a.  Range  and  average  interest  rates. 

b.  Range  and  average  repayment  term. 

c.  Percent  of  loans  made  for  which 
intermediary  received  first  lien. 

d.  Percent  of  loans  made  with  real 
estate  collateral. 

e.  Percent  of  loans  made  with 
machinery  and  equipment  collateral, 

f.  Percent  of  outstanding  loans  with 
current  repayment  status  on  report  date, 

g.  Percent  of  loans  written  off. 

h.  Percent  of  loans  made  with  one  or 
more  payments  late  by  30  days  or  more, 
since  loan  inception. 

i.  Percent  of  loans  made  for  which 
terms  have  been  renegotiated, 

j.  Use  of  leverage  on  each  ultimate 
recipient  loan. 

k.  Population  where  ultimate 
recipient  loans  were  made. 

1.  Identify  loans  in  mission  area 
targeted  areas. 

Selections  Announcement 

The  Agency  will  announce  on  its 
Internet  w  eb  site,  45  days  after  the  end 
of  the  solicitation  period,  the 
intermediaries  selected  to  participate  in 
the  expanded  pilot,  potential 
purchasers,  and  third  parties  interested 
in  structuring  the  sale  of  ultimate 
recipient  notes.  The  Business  Programs 
web  site  is  located  at 
www. rurdev, usda.gov/rbs/busp/ 
bpdir.htm.  Click  on  "IRP  3rd  Party 
Sale"  to  receive  updates  on  this  loan 
sale  on  the  Internet  (e-mail  and  web  site 
hot  links  included).  The  information 
'1.M1I  provide  updated  lists  of  interested 
intermediaries,  third-party  advisors,  and 
third-party  purchasers.  The  application 
can  be  found  on  the  Agency  web  site, 
RBS  employees  will  be  notified  of  loan 
sale  selections  via  memorandum  and 
the  Agency  intranet.  All  intermediaries 
making  an  application  of  interest  under 
the  pilot  program  will  also  be  notified, 
in  writing,  of  their  selection  or  non- 
selection  and  of  third-partv  purchaser 
and  financial  advisory  interest.  To  be 
included  in  the  published  listings, 
interested  third  parties  (purchasers  and 
advisors)  must  provide  the  following 
information: 

Third-Party  Purchasers  Will  Provide 

Third-party  purchasers  will  provide 
the  company  name,  address,  contact 
person,  telephone  and  fax  numbers,  e- 
mail  address,  and  LTRL  address  (web 
site).  The  expression  of  interest  must  be 
in  writing.  A  written  letter 
accompanying  the  company  history, 
expertise,  examples,  and  references 
from  the  purchasers  is  required  and  will 
be  submitted  to  the  National  Office. 
Attention:  David  Lewis,  Loan  Specialist. 


Business  Programs  Servicing  Division, 
Rural  Business-Cooperative  Service. 
Rural  Development,  USDA.  STOP  3224. 
1400  Independence  Avenue.  SW.. 
Washington.  DC,  20250-3224. 

Advisors — Structuring  the  Sale 

Advisors  will  provide  the  company 
name,  address,  contact  person, 
telephone  and  fax  numbers,  e-mail 
address,  and  URL  address  (web  site). 
The  expression  of  interest  must  be  in 
writing.  A  written  letter  accompanying 
the  company  history,  expertise, 
examples,  and  references  from  the 
advisors  is  required  and  will  be 
submitted  to  the  National  Office, 
Attention:  David  Lewis.  Loan  Specialist. 
Business  Programs  Servicing  Division. 
Rural  Business-Cooperative  Service, 
Rural  Development,  USDA.  STOP  3224, 
1400  Independence  Avenue.  SW.. 
Washington.  D.C.  20250-3224. 

Other  Matters 

1.  Environmental  Finding.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  RBS  regulations  at  7 
CFR  part  1940,  subpart  G. 

2.  Civil  Rights  Impact  Analysis,  It  is 
the  policy  within  the  Rural 
Development  mission  area  to  ensure 
that  the  consequences  of  any  proposed 
project  approval  do  not  negatively  or 
disproportionately  affect  program 
beneficiaries  by  virtue  of  race,  color, 
sex,  national  origin,  religion,  age. 
disability,  and  marital  or  familial  status. 
To  ensure  that  any  proposal  under  this 
demonstration  program  complies  with 
these  objectives,  the  RBS  approval 
official  will  complete  Form  RD  2006-38. 
"Civil  Rights  Impact  Analysis 
Certification." 

3.  Executive  Order  12612,  Federalism, 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  Notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
Notice  is  not  subject  to  review  under  the 
Order. 

4.  Prohibition  Against  Advance 
Information  on  Funding  Decisions,  The 
requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants,  RBS 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  restricted  from 
providing  advance  information  to  any 
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person  (other  than  an  authorized 
emplovef  of  RBS)  concerning  funding 
derisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage. 

l)at>-'<i   N'civf'mber  2.  1999. 
|ill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
'FR  Dnr  00-29527  Filed  11-10-99:  8:45  am] 

BILLING  CODE  3410-XY-U 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Brazos  Electric  Power  Cooperative, 
Inc.;  Finding  of  No  Significant  Impact 

agency:  Rural  I'tilities  .Service,  LiSDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  Finding  of  No  Significant  Impact 
(FONSIj  with  respect  to  the  potential 
environmental  impacts  related  to  the 
construction  and  operation  of  the 
Lewisville  .34.5/138  kV  Switching 
Station  in  the  Citv  of  Lewisville,  Texas. 
The  project  is  proposed  bv  Brazos 
Electric  Power  Cooperative,  Inc. 
(Brazos),  of  Waco.  Texas.  RUS  may 
provide  financing  assistance  for  the 
project. 

RUS  has  concluded  that  the 
environmental  impacts  from  the 
proposed  project  would  not  be 
significant  and  the  proposed  action  is 
not  d  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  Therefore,  the  preparation 
of  an  environmental  mipact  statement  is 
not  required. 

FOR  FUTHER  INFORNLATION 
CONTACT:  Dennis  E  Rankin. 
Environmental  Protection  Specialist, 
RUS,  Engineering  and  Environmental 
Staff,  Stop  1571.  1400  Independence 
Avenue.  SW.  Washington.  DC  20250- 
1571.  telephone:  (202)  720-1953  ore- 
mail:  drankmairus.usda.guv.:  or  David 
McDaniel,  Brazos.  P.O.  Box  2585,  Waco, 
Texas  76702-2585.  telephone:  (254) 
750-6324  or  e-mail; 
dmrdaniel@brazoselectric.com. 
SUPPLEMENTARY  INFORMATION:  Brazos  is 
planning  to  construct  an  8-10  acre  345,/ 
138  kV  switching  station  on  a  23  acre 
site  in  Denton  County,  Texas.  The 
proposed  site  is  located  in  the  vicinity 
of  the  northwest  corner  of  North  Mill 
Street  and  Jones  Street  in  the  City  of 
Lewisville.  Existing  transmission 
facilities  are  located  in  the  immediate 
area. 

.•\n  environmental  report  (ER)  which 
describes  the  project  further  and 


discusses  the  environmental  impacts  of 
the  proposed  project  was  prepared  by 
Brazos.  The  ER  included  input  from 
Federal,  State  and  local  agencies.  RUS 
has  conducted  an  independent 
evaluation  of  the  ER  and  believes  that  it 
accurately  assesses  the  impacts  of  the 
proposed  project.  No  adverse  impacts 
are  expected  with  the  construction  of 
the  project.  RUS  has  reviewed  and 
accepted  the  document  as  its 
Environmental  Assessment.  The 
proposed  project  will  have  no  impact  on 
cultural  resources,  floodplains. 
wetlands,  important  farmlands  and 
federally  listed  or  proposed  for  listing 
threatened  and  endangered  species  or 
their  critical  habitat.  The  document  was 
made  available  for  public  review  for  30 
days.  No  public  comments  were 
received. 

Copies  of  the  FONSI  can  be  obtained 
from  RUS  or  Brazos  at  the  address 
provided  herein. 

Dated:  November  4, 1999. 
Blaine  D.  Stockton,  Jr., 

Assistant  Administrator — Electric  Rural 

Utilities  Service. 

[FR  Doc.  99-29528  Filed  11-10-99:  8:45  am] 

BILUNG  COOe  3410-15-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

M&A  Electric  Power  Cooperative; 
finding  of  no  significant  impact 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

summary:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
M&A  Electric  Power  Cooperative  for 
assistance  from  the  Rural  L'tilities 
Service  (RUS)  to  finance  the 
construction  of  a  69  kV  electric 
transmission  line  and  electric  substation 
in  Wayne  Countv.  Missouri, 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue.  SW. 
Washington,  D.C.  20250-1571, 
telephone  (202)  720-0468.  e-mail  at 
bquigel@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The  69  kV 
electric  transmission  line  will  tie  into 
M&A  Electric  Power  Cooperative's 
existing  Patterson  Substation  located 
west  of  Patterson,  Missouri,  and  extend 
in  an  easterly  direction  to  the  proposed 
Silva  Substation  to  be  located  south  of 
Silva,  Missouri.  The  length  of  the 


transmission  line  is  approximately  7 
miles.  The  amount  of  land  required  for 
the  Silva  Substation  will  be 
approximately  4  acres.  Approximately 
30  acres  of  land  to  be  used  for  the 
transmission  line  right-of-way  will 
traverse  the  Wappapello  Lake  Project 
which  is  managed  by  the  US  Army 
Corps  of  Engineers.  M&A  Electric  Power 
Cooperative  has  acquired  an  equal 
amount  of  land  with  a  habitat  value 
equal  to  that  which  will  be  cleared  for 
the  right-of-way  of  the  proposed 
transmission  line.  This  acquired  land 
will  be  deeded  to  the  Corps  of  Engineers 
as  mitigation  for  the  transmission  line 
easement  across  the  Wappapello  Lake 
Project.  The  U.S.  Army  Corps  of 
Engineers  was  a  cooperating  agency  in 
the  review  of  the  potential 
environmental  impacts  associated  with 
this  project. 2 

Copies  of  the  FONSI  are  available 
from  RUS  at  the  address  provided 
herein  or  Tonv  Gott.  M&A  Electric 
Power  Cooperative,  Inc..  Highway  PP, 
West,  Poplar  Bluff,  Missouri  63901, 
(573)  785-9651. 

Dated:  November  4.  1999. 
Blaine  D.  Stockton,  Jr., 

Assistant  Administrator — Electric  Rural 

Utilities  Service. 

[FRDoc.  99-29529  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  3410-15-M 


CENSUS  MONITORING  BOARD 
Notice  of  Closed  Meeting 

Novembers.  1999. 

summary:  This  notice,  in  compliance 
with  P.L.  105-119,  sets  forth  the 
meeting  date,  time,  and  place  for  a 
closed  meeting  of  the  LIS.  Census 
Monitoring  Board.  The  meeting  will 
include  a  discussion  with  the  U.S. 
Census  Bureau's  Regional  Directors. 
Unfortunately,  due  to  space  limitations, 
it  is  not  possible  to  open  the  meeting  to 
the  public.  The  meeting  will,  however, 
remain  "on  the  record"  and  a  transcript 
of  the  proceedings  will  be  produced  and 
made  available  to  the  public  upon 
request. 

Dafp.- Thursday  November  18.  1999. 

Time:  10:00  a.m.  to  12:30  p.m. 

Location:  U.S.  Census  Bureau, 
Suitland,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Clark  Reid,  301-457-5080 
Communications  Director 
(Congressional  Members)  or  Estela 


Mendoza.  Communications  Director 
(Presidential  Members)  301-457-9900. 
Fred  T.  Asbell, 

Executive  Director,  Congressional  Members. 
[FR  Doc:.  99-29625  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Brake  Rotors  From  the  People  s 
Republic  of  China:  Rescission  of 
Second  New  Shipper  Review  and  Final 
Results  and  Partial  Rescission  of  First 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  -Administration. 
U.S.  Department  of  Commerce. 
SUMMARY:  On  May  6.  1999,  the  U.S. 
Department  of  Commerce  published  the 
preliminar}-  results  of  the  new  shipper 
review  and  partial  rescission  of 
antidumping  duty  administrative  review 
of  the  antidumping  duty  order  on  brake 
rotors  from  the  Peoples  Republic  of 
China.  See  Preliminan,-  Results  of  S'eiv 
Shipper  Review  and  Preliminary  Results 
and  Partial  Rescission  of  First 
Antidumping  Duty  Admmistrative 
Review:  Brake  Rotors  from  the  People's 
Republic  of  China.  64  FR  24322  (May  6. 
1999),  This  review  covers  seven 
exporters  of  the  subject  merchandise  to 
the  United  States,  which  requested  the 
review  and  responded  to  the 
Department's  que.stionnaire,  and  the 
non-market  economy  entity,  including 
three  non-responding  companies.  The 
period  of  review  is  October  10.  1996. 
through  March  31,  1998.  We  gave 
interested  parties  an  opportunitv  to 
comment  on  our  preliminarv  results. 
EFFECTIVE  DATE:  November  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C.  Smith  or  Terre  Keaton,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.VV.,  Washington.  DC.  20230: 
telephone:  (202)  482-1766  or  (202)  482- 
1280.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA ").  In  addition, 
unless  otherwise  indicated,  all 
references  are  made  to  the  Departments 
regulations  at  19  CFR  Part  351  (1998). 


SUPPLEMENTARY  INFORMATION:  On  April 

14,  1998,  the  petitioner '  requested  that 
the  Department  determine,  in  the 
context  of  this  review,  whether  certain 
exporters  -  (who  had  been  excluded 
from  the  antidumping  duty  order  with 
respect  to  exports  of  brake  rotors 
supplied  by  producers  that  furnished 
the  factor  data  upon  which  the 
exclusion  was  based)  had  shipped 
merchandise  during  the  period  of 
review  ("POR")  manufactured  by  other 
producers  which  would  be  subject  to 
review.  After  analyzing  the  relevant 
shipment  data  and  conducting 
verification,  the  Department  is 
rescinding  this  review  in  part  with 
respect  to  those  exporter/producer 
combinations  because  thev  had  no 
shipments  during  the  POR  of 
merchandise  subject  to  the  antidumping 
dutv  order.  Furthermore,  the 
Department  is  also  rescinding  this 
review,  in  part,  with  respect  to  a  trading 
companv  '  which  is  subject  to  the  order 
but  which  had  no  shipments  of  subject 
merchandise  during  the  POR;  and  a 
trading  company  -  w^hich  is  subject  to 
the  order  but  which  withdrew  its 
request  for  review. 

Six  of  the  seven  exporters  that 
requested  a  review  submitted  full 
responses  to  the  antidumping 
questionnaire  were  fully  cooperative 
and  are  entitled  to  a  separate  rate.  '^  For 
those  six  exporters,  we  have  determined 
that  U.S.  sales  have  not  been  made 
below  normal  value.  The  one  exporter 
requesting  a  new  shipper  review.  Yantai 
Chen  Fu  Machinery  Co..  Ltd.  ("Chen 
Fu"),  did  not  permit  the  Department  to 
verif\-  its  questionnaire  response. 
Because  the  Department  was  unable  to 
assure  itself  that  Chen  Fu  was  entitled 


'  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftermarket  Manufacturers. 

-  These  exporter/producer  combinations  are  (1) 
China  National  Automobile  Industry-  Import  & 
Export  Corporation  ("CAIEC")  and  Shandong 
Uizhou  CAPCO  Industry  ("Laizhou  CAPCO');  (2) 
Shenyang  Honbase  Machinery  Co.,  Ltd. 
("Shengyang  Honbase")  and  Laizhou  Luyuan 
Automobile  Fittings  Co.,  Ltd.  ('Laizhou  Luyuan"); 
and  (3)  China  National  Machinery  and  Equipment 
Import  &  Export  (Xinjiang)  Co.,  Ltd.  ("Xinjiang") 
and  Zibo  Botai  Manufacturing  Co,.  Ltd,  ("Zibo 
Botai"). 

'  This  PRC  trading  company  is  Southwest 
Technical  Import  &  Export  Corporation 
("Southwest"), 

'  This  PRC  trading  company  is  Beijing 
Xinchang>'uan  Automobile  Fittings  Co,.  Ltd. 
("Xinchangyuan"). 

'  The  six  exporters  are  (1)  Jilin  Provincial 
Machinery  &  Equipment  Import  &  Export 
Corporation  ("lilin"):  (2)  Longjing  Walking  Tractor 
Works  Foreign  Trade  Import  &  Export  Corporation 
( 'Longjing');  (3)  Shandong  Jiuyang  Enterprise 
Corporation  ( "jiuyang");  (4)  Xianghe  Ziehen  Casting 
Co.,  Ltd.  ( "Xianghe"):  (5)  Yantai  Import  &  Export 
Corporation  ("Yantai");  and  (6)  Yenhere 
Corporation  ("Yenhere"), 


to  a  separate  rate,  it  will  continue  to 
consider  Chen  Fu  part  of  the  non-market 
economy  ("NME")  entity.  Therefore,  we 
have  determined  that  Chen  Fu  does  not 
qualify  as  a  new  shipper  and. 
accordingly,  we  are  rescinding  the  new 
shipper  review,  For  the  NME  entity  (i.e., 
People's  Repubhc  of  China  (  "PRC') 
government-controlled  companies, 
including  PRC  companies^  that  did  not 
respond  to  the  antidumping 
questionnaire  or  did  not  permit 
verification),  which  is  covered  by  the 
concurrent  administrative  review,  we 
are  basing  the  final  results  on  "facts 
available." 

We  will  instruct  the  U.S.  Customs 
Service  to  assess  no  antidumping  duties 
on  entries  from  the  six  PRC  exporters 
that  cooperated  in  this  review  for  which 
the  importer-specific  assessment  rates 
are  zero  or  de  minimis  [i.e.,  less  than 
0.50  percent),  and  to  assess  duties  on 
entries  from  the  NME  entity  companies 
at  the  PRC-wide  rate.  Entries  from  all 
other  companies  during  this  review 
period  (including  those  for  which  the 
Department  has  rescinded  the 
administrative  review)  will  be  assessed 
at  the  rates  applicable  at  the  time  of 
entry. 

Background 

Since  thi'  [''[drtment  published  in 
the  Federal  Register  the  preliminarv- 
results  of  its  second  new  shipper  review 
and  first  administrative  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  PRC  the  following  events  have 
occurred. 

On  June  18,  1999,  the  Department 
published  in  the  Federal  Register  a 
notice  of  postponement  uf  the  final 
results  until  no  later  than  November  2. 
1999  (64  FR  32845),  On  June  29,  1999. 
the  Department  provided  the  parties  to 
this  proceeding  an  additional  amount  of 
time  (until  July  26.  1999),  to  submit 
publicly  available  information  for 
consideration  in  the  final  results.  No 
party  submitted  any  such  additional 
information.  On  July  28  and  August  2. 
1999,  the  Department  issued  verification 
outlines  to  Chen  Fu.  to  Longjing.  and  to 
the  exporter/producer  combinations 
excluded  from  antidumping  duty  order 
(the  latter  solely  with  respect  to  the 
question  of  which  producers  had 
supplied  the  relevant  exports).  See 
Notice  of  Final  Determinations  of  Sales 


"  These  PRC  trading  companies  are  Chen  Fu  (the 
new  shipper)  and  the  following  companies  for 
which  the  petitioner  requested  reviews,  but  which 
did  not  respond  to  the  Department's  questionnaires: 
(1)  Hebei  Metals  and  Minerals  Import  &  Export 
Corporation  ("Hebei  ");  (2)  Qingdao  Metals. 
Minerals  &  Machinery  Import  &  Export  Corporation 
("Qingdao");  and  (3)  Shanxi  Machinery  and 
Equipment  Import  &  Export  Corporation 
("Shanxi"). 
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at  Less  Than  Fair  Value:  Brake  Drums 
and  Brake  Rotors  from  the  People's 
Republic  of  China.  62  FR  9160 
(February  28,  1997)  [-Brah'  Rotors"). 

From  Augu.st  2  through  August  19, 
1999,  the  petitioner  filed  comments 
related  to  the  Department's  conduct  of 
verification  in  this  case,  the  selection  of 
respondents  for  verification  and  receipt 
of  verification  exhibits.  In  an  August  4. 
1999,  memorandum  to  the  file,  the 
Department  explained  to  the  petitioner's 
counsel  that  it  selected  the  verification 
site  and  number  of  companies  to  be 
verified  in  this  case  due  to  security/ 
logistical  considerations  and 
Department  resource  constraints. 

From  August  9  through  August  17, 
1999,  the  Department  conducted 
verification  of  the  information  and 
statements  submitted  by  Longjing  and 
the  exporter/producer  combinations 
excluded  from  this  order,  in  accordance 
with  19  CFR  351.307. 

In  an  August  20,  1999,  memorandum 
to  the  file,  the  Department  addressed  the 
petitioner's  verification  concerns  by 
stating  that  the  Department  had  made 
decisions  with  respect  to  the 
verification  site  and  number  of 
companies  verified  in  this  case  based  on 
securitv/logistical  considerations  and 
the  Department's  resource  constraints. 
See  August  20.  1999.  memorandum  to 
the  File  from  Irene  Darzenta  Tzafolias. 
The  Department  also  informed  the 
petitioner  that  although  the 
Department's  preference  is  to  verify  at 
the  company  site,  it  was  not  possible  to 
do  so  in  this  case.  Moreover,  the 
Department  explained  to  the  petitioner 
that  it  was  the  decision  of  the 
Department,  not  of  the  respondents,  as 
to  which  companies  the  Department 
would  verifv  in  this  review.  From 
August  30,  1999,  through  September  10, 
1999.  the  Department  issued  its 
verification  reports. 

Because  neither  the  respondents  nor 
the  petitioner  requested  a  hearing,  no 
hearing  was  held  in  this  case.  On 
September  27,  1999,  the  petitioner 
submitted  its  case  brief.  lilin,  Longjing, 
liuvang.  Xianghe.  Yantai,  and  Yenhere 
(hereafter  referred  to  as  the  "six 
respondents")  did  not  submit  a  case 
brief.  On  September  29,  the  Department 
returned  the  petitioner's  case  brief 
because  it  contained  new  factual 
information.  On  October  4,  1999,  the 
petitioner  resubmitted  its  case  brief 
without  the  new  factual  information  and 
the  six  respondents  submitted  their 
rebuttal  brief 

On  October  12,  the  Department  placed 
on  the  record  a  memorandum  which 
elaborated  on  its  decision  to  conduct 
off-site  verifications  in  this  proceeding 
along  with  documentation  supporting 


that  decision.  The  Department  provided 
parties  two  business  days  to  submit 
comments  on  the  contents  of  the 
memorandum  and  attached 
documentation.  On  October  14,  the 
petitioner  submitted  comments.  No 
other  party  submitted  comments. 

Scope  of  Reviews 

The  products  covered  by  these 
reviews  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  ranging  in 
diameter  from  8  to  16  inches  (20.32  to 
40.64  centimeters)  and  in  weight  from  8 
to  45  pounds  (3.63  to  20.41  kilograms). 
The  size  parameters  (weight  and 
dimension)  of  the  brake  rotors  limit 
their  use  to  the  following  types  of  motor 
vehicles:  automobiles,  all-terrain 
vehicles,  vans  and  recreational  vehicles 
under  "one  ton  and  a  half,"  and  light 
trucks  designated  as  "one  ton  and  a 
half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on  which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  undergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufacturer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors,  Ford,  Chrysler.  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
this  investigation  are  not  certified  by 
OEM  producers  of  vehicles  sold  in  the 
United  States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  the 
review  are  brake  rotors  made  of  gray 
cast  iron,  whether  finished, 
semifinished,  or  unfinished,  with  a 
diameter  less  than  8  inches  or  greater 
than  16  inches  (less  than  20.32 
centimeters  or  greater  than  40.64 
centimeters)  and  a  weight  less  than  8 
pounds  or  greater  than  45  pounds  (less 
than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  classifiable  under 
subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
reviews  is  dispositive. 

Period  of  Reviews 

The  period  of  reviews  covers  the 
period  October  10,  1996,  through  March 
31.1998. 


Partial  Rescission  of  Administrative 
Review 

Pursuant  to  19  CFR  351.213(d)(3).  we 
have  determined  that,  during  the  FOR, 
the  exporters  which  received  zero  rates 
in  the  less-than-fair-value  ("LTFV") 
investigation  did  not  ship  to  the  United 
States  subject  merchandise  produced  by 
a  manufacturer  whose  production  was 
not  examined  during  the  LTFV 
proceeding  with  respect  to  sales  by  the 
relevant  exporters.  Specifically,  we 
determined  that  during  the  FOR,  (1) 
neither  CAIEC  nor  Laizhou  CAPCO 
exported  brake  rotors  to  the  United 
States  that  were  manufactured  by 
producers  other  than  Laizhou  CAPCO; 
(2)  neither  Shenyang  Honbase  nor 
Laizhou  Luyuan  exported  brake  rotors 
to  the  United  States  that  were 
manufactured  by  producers  other  than 
Shenyang  Honbase  or  Laizhou  Luyuan; 
and  (3)  Xinjiang  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactured  by  producers  other  than 
Zibo  (see  verification  reports  for  CAIEC, 
Laizhou  CAPCO,  Shenyang  Honbase, 
Laizhou  Luyuan  and  Xinjiang  dated 
August  30  through  September  10,  1999). 
In  order  to  make  this  determination,  we 
confirmed  shipment  data  furnished  by 
the  U.S.  Customs  Service  relating  to 
entries  made  by  the  exporters  at  issue  by 
conducting  verification  of  those 
exporters.  Based  on  the  results  of  our 
verification,  we  are  rescinding  this 
review  with  respect  to  CAIEC,  Laizhou 
CAPCO,  Shenyang  Honbase,  Laizhou 
Luyuan  and  Xinjiang. 

Furthermore,  we  have  rescinded  this 
review  with  respect  to  Southwest, 
which  reported  that  it  made  no 
shipments  of  subject  merchandise 
during  this  FOR,  based  on  the  results  of 
our  examination  of  shipment  data 
furnished  by  the  U.S.  Customs  Service. 
The  shipment  data  we  examined  did  not 
show  U.S.  entries  of  brake  rotors  during 
the  POR  from  Southwest.  We  have  also 
rescinded  this  review  with  respect  to 
XinchangV'uan  because  it  withdrew  its 
request  for  review  and  no  other 
interested  party  requested  a  review  of 
this  company.  See  Preliminary  Results 
at  24323. 

Rescission  of  New  Shipper  Review 

We  have  rescinded  the  review  of  Chen 
Fu  because  Chen  Fu  did  not  allow  the 
Department  to  conduct  verification  of  its 
separate  rates  information.  Therefore, 
we  consider  Chen  Fu  to  be  an 
uncooperative  respondent  and  have 
made  the  adverse  assumption  that  Chen 
Fu  does  not  qualify  for  a  separate  rate 
and  have  treated  it  as  part  of  the  NME 
entity  (see  "Separate  Rates"  and  "Facts 
Available"  sections  and  Comment  1  in 
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the  "Interested  Party  Comments" 
section  of  this  notice  for  further 
discussion).  As  part  of  the  NME  entity 
(;hen  Fu  is  not  entith^d  to  a  rate  as  a  new- 
shipper,  as  the  NME  entity  as  a  whole 
was  subject  to  the  LTFV  investigation. 
Consequently,  we  are  rescinding  the 
new  shipper  review  of  Chen  Fu. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  rnuntr\'  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate.  Seven  exporters 
submitted  questionnaire  responses  in 
this  review.  .As  mentioned  above,  we 
have  determined  that  Chen  Fu  does  not 
qualif\-  for  a  separate  rate.  {See  "De 
Facto  Control"  section  below  for  further 
discussion). 

The  other  six  exporters  that  submitted 
questionnaire  responses  exhibit  various 
ownership  patterns.  Xianghe  is  a  joint 
venture  between  Chinese  and  U.S. 
companies.  Yenhere  is  a  limited  liability 
corporation  in  the  PRC.  The  four  other 
respondents  are  either  wholly  owned  by 
all  the  people  (i.e..  lilin.  Longjing. 
Yantai)  or  collective! v  owned  (i.e.. 
liuyang).  For  these  six  respondents,  a 
separate  rates  analysis  was  conducted  to 
determine  whether  the  exporters  are 
independent  from  government  control. 
See  Motice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
From  the  People's  Republic  of  China 
(■■Bicvcles"),  61  FR  56570  (April  30, 
1996). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analvzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (May  6.  1991)  and  amplified 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicon  Carbide 
from  the  People's  Republic  of  China.  59 
FR  22585  (May  2.  1994)  (■\Si7iron 
Carbide").  L'nder  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  nonmarket  economv  cases  onlv 
if  the  respondent  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  De  Jure  Control 

Each  respondent  has  placed  on  the 
administrative  record  documents  to 
demonstrate  absence  of  de  jure  control, 
including  the  "Law  of  the  Peoples 
Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
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People,"  adopted  on  April  13, 1988, 
("the  Industrial  Enterprises  Law");  "the 
Enterprise  Legal  Person  Registration 
Administrative  Regulations," 
promulgated  on  June  13.  1988  ("the 
Enterprise  Registration  Regulations;" 
the  1990  "Regulation  Governing  Rural 
CoUectivelv-Owned  Enterprises  of 
PRC";  the  i992  "Regulations  for 
Transformation  of  Operational 
Mechanisms  of  State-Owned  Industrial 
Enterprises'"  (""Business  Operation 
Prnvisions"");  and  the  1994  "Foreign 
Trade  Law  of  the  People's  Republic  of 
China." 

In  prior  cases,  we  have  analyzed  these 
laws  and  have  found  them  to 
sufficiently  establish  an  absence  oi  de 
jure  control  of  companies  "owned  by 
the  whole  people,"  joint  ventures, 
privately  owned  enterprises  or 
coUectivelv  owned  enterprises.  See.  e.g., 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Furfuryl  Alcohol  from 
the  People's  Republic  of  China 
i"Furfur\'l  Alcohol").  60  FR  22544  (May 
8.  1995).  and  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China  ("Drawer  Slides  "j, 
FR  29571-29576  (June  5,  1995),  We 
have  no  new  information  in  this 
proceeding  which  would  cause  us  to 
reconsider  this  determination  with 
regard  to  the  six  respondents  [i.e..  Jilin, 
Longjing,  liuyang.  Xianghe,  Yantai  and 
Yenhere)  mentioned  above.  See 
Comment  3  in  the  "Interested  Party 
Comments'  section  of  this  notice  for 
further  discussion. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformlv  among 
different  sectors  and 'or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  respondents 
are.  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  t\  picallv  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (]]  whether  the  export  prices 
are  set  bv  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authoritv  to 
negotiate  and  sign  contracts  and  other 
agreements:  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 


selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  [see  Silicon  Carbide  and  Furfuryl 
Alcohol). 

Each  respondent  asserted  the 
foUovdng:  (1)  it  establishes  its  own 
export  prices;  (2)  it  negotiates  contracts 
without  guidance  from  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel 
decisions;  and  (4)  it  retains  the  proceeds 
of  its  export  sales,  uses  profits  according 
to  its  business  needs,  and  has  the 
authority  to  sell  its  assets  and  to  obtain 
loans.  Additionally,  the  respondents' 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
FOR  does  not  suggest  coordination 
among  exporters. 

In  this  proceeding,  the  Department 
selected  two  of  the  seven  respondents 
for  verification,  namely  Chen  Fu  and 
Longjing.  The  Department  did  not  select 
the  other  five  respondents  (i.e.,  Jilin, 
Jiuyang.  Xianghe,  Yantai,  and  Yenhere) 
for  verification  in  accordance  with 
section  351.307(a)  of  the  Department  s 
regulations.  One  of  the  respondents 
selected  for  verification,  Chen  Fu. 
declined  verification.  Therefore,  the 
Department  considers  Chen  Fu's 
separate  rate  claim  and  response  to  be 
unverified  (see  discussion  below). 

For  Longjing,  the  Department  found 
no  evidence  at  verification  of 
government  involvement  in  Longjing's 
business  operations.  See  Comment  3  in 
the  'Interested  Party  Comments" 
section  of  this  notice  for  further 
discussion.  Specifically,  Department 
officials  examined  sales  documents  that 
showed  that  Longjing  negotiated  its 
contracts  and  set  its  own  sales  prices 
with  its  customers.  In  addition,  the 
Department  reviewed  sales  pavTnents, 
bank  statements  and  accounting 
documentation  that  demonstrated  that 
Longjing  received  payment  from  its  U.S. 
customers  via  bank  wire  transfer,  which 
was  deposited  into  its  own  bank 
account  without  government 
intervention.  Finally,  the  Department 
examined  internal  company 
memoranda,  such  as  appointment 
notices  and  election  results,  which 
demonstrated  that  Longjing  selected  its 
own  management.  See  Department 
verification  report  on  Longjing  at  page 
six,  and  exhibit  one  of  the  August  10, 
1999,  supplemental  response.  This 
information,  taken  in  its  entirety, 
supports  a  finding  that  there  is  a  de 
facto  absence  of  governmental  control  of 
Longjing's  export  functions. 

With  regard  to  Jilin.  Jiuyang,  Xianghe, 
Yantai  and  Yenhere.  the  Department 
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elected  not  to  verify  these  companies' 
responses.  Based  on  documentation 
contained  in  each  company's  response, 
the  Department  also  finds  that  each  of 
these  five  respondents  (1)  negotiated  its 
contracts  and  set  its  own  sales  prices 
with  its  customers:  (2)  received  payment 
from  its  U.S.  customers  via  bank  wire 
transfer,  which  was  deposited  into  its 
own  bank  account  without  government 
inten-'ention;  (3)  retained  its  profits  and. 
where  applicable,  arranged  its  own 
financing;  and  (4)  selected  its  own 
management.  Consequently,  we  have 
determined  that  Longjing.  [ilin.  liuyang, 
Xianghe,  Yantai  and  Yenhere  have  each 
met  the  criteria  for  the  application  of 
separate  rates  either  through 
documentation  submitted  on  the  record 
subject  to  verification  or  through  actual 
verification.  See  Notice  of  Final 
Determination  at  Less  Than  Fair  Value: 
Persul fates  from  the  People's  Republic 
of  China.  62  FR  27222  (May  19,  1997). 
Hebei.  Qingdao  and  Shanxi,  three  of 
the  named  respondents  in  this  review, 
did  not  respond  to  the  questionnaire 
issued  in  this  review  Hebei.  Qingdao 
and  Shanxi  also  did  not  submit 
information  which  demonstrated  a  de 
jure  and  de  facto  absence  of  government 
control  with  respect  to  each  company's 
export  functions.  In  addition,  the  new- 
shipper  respondent.  Chen  Fu,  did  not 
allow  the  Department  to  conduct 
verification  of  its  questionnaire 
response  which  contained  information 
claiming  a  de  jure  and  de  facto  absence 
of  government  control  with  respect  to  its 
export  functions.  Therefore,  we  have 
determined  that  these  four  companies 
are  not  entitled  to  separate  rates  in  this 
review  and  will  be  considered  to  be  part 
of  the  non-responding  PRC  NME  entity. 
See  Comment  1  in  the  "Interested  Party 
Comments  "  section  of  this  notice  for 
further  discussion. 

Facts  Available 

Section  776(a)(1)  of  the  Act  mandates 
that  the  Department  use  the  facts 
available  if  necessar\'  information  is  not 
available  on  the  record  of  an 
antidumping  proceeding.  In  addition, 
section  776(a)(2)  of  the  Act  provides 
that  the  Department  may  make  an 
adverse  inference  in  determining  the 
facts  available  where  an  interested  party 
or  any  other  person:  (A)  withholds 
information  requested  by  the 
Department:  (B)  fails  to  provide 
requested  information  by  the  requested 
date  or  in  the  form  and  manner 
requested:  (C)  significantly  impedes  an 
antidumping  proceeding:  or  (D) 
provides  information  that  cannot  be 
verified. 

For  the  reasons  stated  above,  Chen  Fu, 
Hebei,  Qingdao  and  Shanxi  failed  to 


demonstrate  that  they  are  entitled  to 
separate  rates  and  therefore  are 
presumed  to  be  part  of  the  PRC  NME 
entity.  Furthermore,  because  the  PRC 
NME  entity  did  not  provide  a 
questionnaire  response,  it  failed  to 
cooperate  to  the  best  of  its  ability.  See 
Preliminary  Results  at  64  FR  24324. 
When  the  Department  must  base  the 
entire  dumping  margin  for  a  respondent 
in  an  administrative  review  on  the  facts 
available  because  that  respondent  has 
failed  to  cooperate  to  the  best  of  its 
ability,  section  776(b)  of  the  Act  also 
authorizes  the  Department  to  make  an 
adverse  inference  in  selecting  from  the 
facts  available,  and  to  use  as  adverse 
facts  available  information  derived  from 
the  petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 

As  adverse  facts  available,  imports  of 
subject  merchandise  from  the  PRC  NME 
entity  (including  Chen  Fu.  Hebei. 
Qingdao  and  Shanxi  and  any  other 
producers/exporters  which  have  not 
qualified  for  a  separate  rate  in  this  or  a 
prior  review)  will  be  subject  to  a  PRC- 
wide  rate  of  43.32  percent,  which  is 
based  on  the  highest  corroborated 
petition  rate  and  which  is  the  highest 
rate  on  the  record  of  this  proceeding. 
Because  information  from  the  petition 
constitutes  secondary  information, 
section  776(c)  of  the  Act  provides  that 
the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
("SAA")  (H.  Doc.  316,  103d  Cong.,  2nd 
Sess.,  at  870)  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value. 

During  our  analysis  of  the  petition  in 
the  LTFV  investigation,  we  reviewed  all 
of  the  data  submitted  and  the 
assumptions  that  petitioners  had  made 
when  calculating  estimated  dumping 
margins.  As  a  result  of  our  analysis,  we 
recalculated  the  petition  rate  during  the 
LTFV  investigation  to  correct  the 
petitioner's  methodology  with  respect  to 
certain  factor  values.  See  Brake  Rotors  at 
62  FR  9160,  9162.  and  Comment  1  in 
the  "Interested  Party  Comments" 
section  of  this  notice  for  further 
discussion.  Thus,  because  we  reviewed 
the  petitioner's  assumptions  and  the 
calculations  from  which  the  petition 
rates  were  derived,  and  made 
appropriate  corrections,  we  determined 
in  the  LTFV  investigation  that  the 
petition  rates,  as  corrected,  had 
probative  value.  We  have  no  new 
information  that  would  warrant 
reconsideration  of  that  decision. 


Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  each 
cooperative  respondent  to  the  United 
States  were  made  at  less  than  normal 
value  ("NV").  we  compared  the  export 
price  ("EP")  to  the  NV,  as  described  in 
the  "Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below. 

Export  Price 

We  calculated  EP  in  accordance  with 
section  772(a)  of  the  Act.  because  the 
subject  merchandise  was  sold  directly 
by  the  PRC  exporter  to  unaffiliated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States  and 
constructed  export  price  methodology 
was  not  warranted  based  on  the  facts  of 
record.  We  calculated  EP  based  on  the 
same  methodology  used  in  the 
preliminary  results. 

Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act,  which  applies  to  NME  countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  We  determined  that  India 
and  Indonesia  are  countries  comparable 
to  the  PRC  in  terms  of  overall  economic 
development  [see  Memorandum  from 
Office  of  Policy  to  Louis  Apple,  dated 
June  23,  1998).  In  addition,  based  on 
publiclv  available  information  placed 
on  the  record,  we  determined  that  India 
is  a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  primary  surrogate 
country  for  purposes  of  valuing  the 
factors  of  production  as  the  basis  for  NV 
because  it  meets  the  Department's 
criteria  for  surrogate  countr\'  selection. 
Where  we  could  not  find  surrogate 
factor  values  from  India,  we  used  values 
from  Indonesia. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  reported  by  the 
companies  in  the  PRC  which  produced 
the  subject  merchandise  for  the 
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exporters  which  sold  the  subject 
merchandise  to  the  United  States  during 
the  POR.  To  calculate  NV.  the  reported 
unit  factor  quantities  were  multiplied  by 
publicly  available  Indian  values  or 
Indonesian  values. 

The  selection  of  the  surrogate  values 
applied  in  this  determination  was  based 
on  the  quality,  specificity,  and 
contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POR  and  quoted  in  a  foreign  currency, 
we  adjusted  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetarv'  Fund's 
International  Financial  Statistics.  For  a 
complete  analysis  of  surrogate  values, 
see  Memorandum  from  the  Team  to  the 
File  Regarding  Factors  Valuation  for  the 
Final  Results,  dated  November  2.  1999 
("Final  Results  Valuation 
Memorandum"). 

We  calculated  surrogate  values  based 
on  the  same  methodology-  used  in  the 
preliminarv'  results  with  the  following 
exception — we  used  the  verified  factors 
of  Longjing.  which  is  both  an  exporter 
and  producer  of  the  subject 
merchandise  [see  Comment  2  in  the 
"Interested  Party  Comments"  section  of 
this  notice  for  further  discussion). 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  773A(a)  of  the  Act 
and  section  351.415  of  the  Department's 
regulations,  based  on  the  rates  certified 
by  the  Federal  Reserve  Bank. 

Interested  Party  Comments 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  only  from  the  petitioner.  We 
received  rebuttal  comments  only  from 
lilin,  Longjing,  Jiuyang,  Xianghe,  Yantai, 
and  Yenhere. 

Comment  1 :  Rate  Assignment  for 
Respondents  That  Did  \ot  Respond  to 
the  Department's  Questionnaire  or 
Declined  Verification 

The  petitioner  contends  that,  based  on 
previous  Department  decisions,  the 
Department  should  assign  the  highest 
petition  rate  rather  than  the  PRC 
country-wide  rate  to  four  PRC 
companies  {i.e..  Chen  Fu.  Hebei. 
Qingdao  and  Shanxi)  which  either  did 
not  respond  to  the  Department's 
questiormaire  or  declined  verification. 
In  support  of  its  argument,  the 
petitioner  cites  to  the  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Extruded  Rubber  Thread  from 
Malaysia.  64  FR  12967  (March  16, 
1999):  the  Final  Results  of  Antidumping 


Duty  Administrative  Rexiew:  Certain 
Fresh  Cut  Flowers  from  Colombia.  61  FR 
42833  (August  19.  1996);  the  Fmol 
Results  and  Partial  Recission  of 
Antidumping  Duty  Administrative 
Re\iew  of  Roller  Chain,  Other  Than 
Bicycle  Chain  from  Japan.  63  FR  63671 
(November  16^  1998);  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Non-Alloy 
Steel  Pipe  from  Romania.  61  FR  24274 
(May  14.  1996);  and  the  Preliminary 
Results  of  Antidumpmg  Duty 
Administrative  Review  of  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  from  the  Republic  of  Korea,  64 
FR  30841  (Junes.  1999). 

The  respondent  did  not  comment  on 
this  issue. 

DOC  Position 

We  do  not  agree  with  the  petitioner. 
We  have  determined  that  Chen  Fu, 
Hebei.  Qingdao  and  Shanxi  have  not 
fully  cooperated  with  the  Department  in 
this  proceeding  either  because  they 
refused  to  submit  questionnaire 
responses  or  because  they  refused 
verification.  As  a  general  practice  in 
N'ME  cases,  when  a  respondent  fails  to 
cooperate  in  a  proceeding  to  such  an 
extent  that  the  Department  cannot 
ascertain  whether  it  is  entitled  to  a 
separate  rate,  we  consider  such 
uncooperative  respondents  to  be  part  of 
the  NME  entity,  and.  as  such,  subject  to 
the  PRC  country-wide  rate.  As  adverse 
facts  available,  we  normally  assign  as 
the  countr\--wide  rate  the  highest 
margin  in  the  petition.  However,  in  the 
LTFV  proceeding,  we  revised  the 
highest  rate  in  the  petition  (64.56 
percent)  as  a  result  of  finding  through 
corroboration  procedures  that  the 
petitioner  incorrectly  treated  certain 
factory  overhead  items  as  direct 
materials.  As  a  result  of  recalculating 
NV  in  the  petition  by  treating  those 
items  as  part  of  factory  overhead  and 
reassigning  an  Indian  surrogate  value  to 
one  material  for  which  a  value  based  on 
a  U.S.  price  was  incorrectly  assigned. 
we  arrived  at  a  revised  and  corroborated 
highest  petition  rate  for  brake  rotors  of 
43.32  percent.  See  Brake  Rotors  at  62  FR 
9162.  Therefore,  we  have  used  this 
corroborated  rate  as  adverse  facts 
available  for  all  of  the  companies  within 
the  NME  entity.  The  administrative 
cases  relied  upon  by  the  petitioner  have 
no  applicability  in  this  case  because 
they  involve  cases  in  which  the 
Department  was  able  to  corroborate  the 
highest  rate  alleged  in  the  petition  or 
assigned  as  adverse  facts  available  the 
highest  calculated  rate  from  the 
investigation  to  uncooperative 
respondents, 


Comment  2:  Verification  of  Longjing's 
Data 

The  petitioner  argues  that,  as  a  result 
of  verification,  Longjing's  response  has 
been  substantially  revised,  and  that 
Longjing  submitted  new  information  at 
verification.  Specifically,  the  petitioner 
claims  that  at  verification  the 
Department  found  errors  in  almost  all  of 
the  raw  material  cost  allocations,  as  well 
as  in  the  labor,  energ\'  and  production 
figures  included  in  Longjing's  response. 
In  addition,  the  petitioner  claims  that  a 
verification  exhibit  the  Department 
collected  to  document  Longjing's 
electrical  usage  contains  electrical  usage 
figures  on  an  electricity  vendor  invoice 
which  are  inconsistent  with  the  meter 
reading  figures  contained  in  Longjing's 
electrical  records.  The  petitioner  argues 
that  the  Department  should  not  allow 
Longjing  to  use  verification  as  an 
opportunity  to  reconstruct  its 
questionnaire  response,  and  that  the 
errors  noted  in  the  verification  report 
indicate  that  Longjing  did  not  provide 
accurate  and  complete  information  prior 
to  verification.  Moreover,  the  petitioner 
claims  that  the  number  of  errors  noted 
in  the  verification  report  calls  into 
question  the  reliability  of  information 
not  verified.  Therefore,  the  petitioner 
contends  that  the  use  of  total  facts 
available  is  warranted  with  regard  to 
Longjing.  In  support  of  its  arguments, 
the  petitioner  cites  to  the  Fmal  Results 
of  Antidumping  Duty  Administrative 
Review:  Silicon  Metal  from  Brazil,  62  FT^ 
1953.  1969  (Ianuar>-  14,  1997)  {"Silicon 
Metal  from  Brazil"),  and  the  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Circular  Welded 
Non-Allov  Steel  Pipe  and  Tube  from 
Mexico.  64  FR  34190,  34191  (June  25. 
1999)  ("Pipe  and  Tube  from  Mexico"). 

Longjing  maintains  that  the 
petitioner's  claim  that  it  failed 
verification  because  of  the  minor 
changes  and  clarifications  Longjing 
brought  to  the  attention  of  the 
.Department  prior  to  the  start  of 
verification  has  no  merit.  The 
respondent  adds  that  the  errors  in  its 
response  were  minor  in  nature  and  did 
not  affect  the  overall  integiity  of  the 
response,  and  that  the  Department  was 
able  to  verify  all  of  Longjing's 
corrections  as  accurate  and  reliable. 

DOC  Position 

We  agree  with  Longjing.  Longjing 
informed  the  Department  of  some  minor 
clerical  errors  they  found  in  preparation 
for  verification  at  the  commencement  of 
verification,  .'\fter  thoroughly  examining 
selected  data  reported  by  Longjing  using 
standard  verification  techniques,  we 
determined  that  these  errors  did  not 
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affect  the  overall  integrity  of  Longjing's 
Section  D  response.  The  errors  that  the 
petitioner  is  alleging  warrant  resorting 
to  adverse  facts  available  involve  the 
misreporting  of  seven  material  factors, 
the  electricity  factor  and  the  labor 
factors  for  all  control  numbers  included 
in  Longjing's  factors  of  production 
("FOP")  listing.  We  verified  that  all  of 
these  errors  resulted  from  Longjing 
using  a  slightly  higher  than  actual  total 
production  amount  in  its  allocation 
methodology  Longjing  alerted  us  to  this 
error  at  the  start  of  verification  and  we 
were  able  to  determine  the  nature  and 
extent  of  the  error  and  confirm  that 
Longjing's  corrected  information  was 
accurate  based  on  its  accounting  and 
production  records.  See  verification 
exhibits  0.  4,  5A.  15.  16A  through  16C, 
18A  through  18K.  21.  22.  23.  and  pages 
13  through  18  of  the  September  10. 
1999.  Longjing  verification  report. 

We  note  that  although  the  cnange  in 
the  production  quantity  affected  the 
allocation  of  more  than  one  factor 
reported  in  the  Section  D  listing,  the 
resulting  changes  to  the  factor  amounts 
reported  in  the  Section  D  response 
(using  the  revised  production  quantity 
in  the  allocation  formula)  were  minor  in 
nature  and  had  absolutely  no  impact  on 
the  final  analysis.  Moreover,  the 
Department  was  able  to  verify  all  of  the 
corrected  information  [see  pages  and 
exhibits  noted  above  from  the  Longjing 
verification  report).  In  addition,  we 
examined  and  tested  the  accuracy  of  all 
of  Longjing's  reported  factors  data,  and 
were  able  to  determine  that  the  only 
errors  in  Longjing's  data  (with  the 
exception  of  one  which  was  also  minor 
in  nature)  were  those  brought  to  the 
Department's  attention  prior  to  the  start 
of  verification  {see  pages  4  and  5  of  the 
Longjing  verification  report). 

With  regard  to  the  petitioner's  claim 
that  information  in  one  particular 
exhibit  does  not  support  Longjing's 
reported  electricity  factor,  we  find  the 
petitioner's  claim  has  no  merit.  First, 
the  sales  invoice  that  the  petitioner 
claims  was  the  only  one  provided  by 
Longjing  is  one  of  several  examined  by 
the  Department  and/or  available  for 
examination  by  the  Department.  The 
Department  only  requested  a  copy  of 
one  invoice  in  this  instance  because 
Longjing  was  able  to  tie  its  worksheets 
showing  total  electricity  usage  for  each 
month  of  the  PQR  back  to  its  source 
documentation  (inyoices  and  payment 
receipts)  and  internal  records.  Second, 
the  petitioner  is  factually  incorrect  in 
claimmg  that  the  total  kilowatt  usage  on 
the  August  1997  invoice  from  the 
electricity  vendor  to  Longjing  contained 
in  the  exhibit  does  not  reconcile  to  the 
sum  i)f  two  kilowatt  usage  figures  noted 


for  the  corresponding  month  on 
Longjing's  internal  energy  record  {see 
pages  1  and  6  of  verification  exhibit  23). 
As  noted  on  the  verification  exhibit  and 
in  the  verification  report.  Longjing 
apportioned  part  of  its  total  factory 
electricity  usage  in  each  month  to 
administrative  {i.e..  non-production) 
operations  as  reflected  in  its  internal 
energy  records  and  accounting  records 
{see  pagel7  and  verification  exhibits  181 
and  23  of  the  Longjing  verification 
report). 

Hence,  for  the  foregoing  reasons,  we 
find  the  application  of  facts  available  is 
unwarranted  in  this  case  and  have  used 
the  corrected  factors  data  noted  in  the 
verification  report  for  Longjing  in  the 
final  results.  Unlike  Pipe  and  Tube  from 
Mexico,  we  do  not  find  that  the  data 
errors  of  Longjing  were  so  pervasive  as 
to  prevent  the  Department  from  relying 
on  Longjing's  response  for  the  final 
results.  See  Pipe  and  Tube  from  Mexico 
at  64  FR  34191   Moreover,  unlike 
Silicon  Metal  from  Brazil,  we  find  that 
Longjing  fully  substantiated  all  portions 
of  its  response.  See  Silicon  Metal  from 
Brazi7at62FRl955. 

Comment  3:  Request  for  Ministry 
Verifications 

The  petitioner  argues  that  the 
Department  should  have  conducted 
verification  at  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
("MOFTEC")  and  the  Ministry  of 
Machinery  Industry  ("MMI  ")  in  this 
proceeding  in  an  effort  to  clarify 
questions  it  characterized  as  left 
unanswered  during  the  LTFV 
investigation.  For  example,  the 
petitioner  claims  that  all  respondents  in 
this  case  failed  to  disclose  to  the 
Department  that  they  had  dealings  with 
MOFTEC  based  on  information  obtained 
by  the  Department  from  MMI  during  the 
LTFV  investigation.  Moreover,  the 
petitioner  claims  that  MOFTEC  failed  to 
inform  the  Department  that  it  had 
dealings  with  trading  companies  during 
the  LTFV  proceeding.  In  addition,  the 
petitioner  argues  that,  in  the  LTFV 
proceeding.  MMI  withheld  information 
from  the  Department  regarding  its 
meetings  with  manufacturers,  the 
macro-guidance  it  provided  to  10 
industrial  areas,  and  the  field  research 
it  conducts  to  determine  how 
government  policies  affect  these 
industries.  The  petitioner  argues  that 
the  Department  should  have  conducted 
verifications  of  MMI  and  MOFTEC  to 
further  examine  the  relationships  these 
ministries  have  with  trading  companies 
and  manufacturers.  However,  since  the 
Department  did  not  conduct  verification 
at  these  two  PRC  ministries,  the 
petitioner  alleges  that  the  Department 


has  not  established  the  extent  to  which 
MOFTEC  deals  with  trading  companies 
and  the  e.xtent  to  which  MMI  deals  with 
manufacturers. 

In  addition,  the  petitioner  argues  that 
the  burden  of  proving  de  facto  absence 
of  government  control  has  not  been  met 
by  the  respondents  in  this  review 
because  the  petitioner  claims  they 
willfully  withheld  information  relevant 
for  determining  whether  they  are 
entitled  to  separate  rates.  Based  on  this 
presumption,  the  petitioner  contends 
that  the  respondents  did  not  cooperate 
to  the  best  of  their  ability,  and  that  the 
Department  should  therefore  apply 
adverse  facts  available  by  denying  each 
respondent  a  separate  rate.  In  support  of 
its  argument,  the  petitioner  cites  to  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of  Heavy 
Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
from  the  People's  Republic  of  China,  64 
FR  5770.  5771  (February  5.  1999). 

The  respondents  maintain  that  the 
Department  should  not  impute  any 
alleged  lack  of  cooperation  by  MMI  and 
MOFTEC  in  a  prior  review  or 
investigation  to  the  respondents,  who 
have  cooperated  fully  with  the 
Department's  requests  in  this  review, 
and  who  have  independently 
established  their  entitlement  to  separate 
rates  in  this  case.  The  respondents  also 
maintain  that  the  petitioner's  insistence 
that  the  Department  conduct  a 
verification  of  MMI  and  MOFTEC  is 
illustrative  of  petitioner's 
misunderstanding  of  the  Department's 
NME  practice  with  regard  to  separate 
rates  analysis. 

DOC  Position 

We  agree  with  the  respondents.  There 
is  nothing  on  the  record  of  this 
proceeding  that  suggests  that  a 
Department  visit  to  MMI  or  MOFTEC 
was  warranted.  In  the  LTFV 
investigation,  the  petitioner  provided  us 
with  documentary'  evidence  in  support 
of  its  claim  that  two  respondents  were 
still  controlled  by  the  PRC  government. 
Thus,  in  the  LTFV  investigation, 
documentation  submitted  by  the 
petitioner  justified  the  Department's 
visit  to  MMI  in  order  to  examine  in 
greater  depth  the  relationship  between 
MMI  and  two  respondents  in  the  LTFV 
proceeding.  Neither  of  the  two 
respondents  involved  in  that  case  is  a 
named  respondent  in  this  review. 
Furthermore,  in  this  administrative 
review,  we  have  no  evidence  of  a 
similar  relationship  between  any  of  the 
six  cooperating  respondents  and  MMI  or 
MOFTEC.  Therefore,  we  determined 
that  there  was  no  basis  for  conducting 
verification  at  either  MMI  or  MOFTEC, 
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and  no  basis  for  inferring  any  lack  of 
cooperation  with  respect  to  MMI, 
MOFTEC  or  the  cooperating 
respondents.  The  Court  of  International 
Trade  has  already  rejected  a  similar 
claim  with  respect  to  the  LTFV 
investigation.  See  Coalition  for  the 
Prcsrn'ation  of  American  Brake  Drum 
and  Rotnr  Aftermarket  Manufacturers  v. 
United  States.  44  F.  Supp.2d  229.  242- 
246  (CIT  1999). 

As  in  a  prior  segment  of  this 
proceeding  (;,p..  the  first  new  shipper 
review),  the  petitioner  has  sought  to 
draw  overly  broad  conclusions  from  a 
verification  conducted  during  the  LTFV 
investigation.  The  petitioner  incorrectlv 
claims  that  the  same  situation  exists  in 
this  case  with  regard  to  two  respondents 
in  the  LTFV  proceeding,  and  has  sought 
to  apply  those  erroneous  conclusions  to 
the  respondents  in  this  review  bv 
placing  on  the  record  of  this  review  the 
Department's  verification  report  from 
the  investigation.  We  find  that  the 
information  in  that  report  has  no 
bearing  on  our  findings  in  this  segment 
of  the  proceeding.  As  mentioned  above, 
our  inquiries  at  the  MMI  during  the 
investigation  were  limited  to  matters 
associated  with  two  PRC  companies 
which  are  not  part  of  this  review.  In 
contrast,  in  this  review,  there  is 
substantial  evidence  on  the  record 
which  indicates  that  none  of  the  si.x 
cooperative  respondents  is  subject  to 
government  control.  Because  there  is  no 
evidence  on  this  record  to  the  contrarv. 
we  find  that  the  petitioner's  claim  that 
the  six  respondents  have  withheld 
information  on  the  separate  rates  issue 
to  be  without  merit.  Based  on  the 
information  obtained  in  conducting 
numerous  NME  investigations,  the 
Department  considers  MOFTEC's  role 
vis-a-vis  the  trading  companies  to  be 
compatible  with  the  existence  of 
separate  rates  for  such  companies  (i.e., 
MOFTEC  providing  information  on 
production  and  sales  of  the  subject 
merchandise  exported  to  the  United 
States  from  the  trading  companies).  We 
do  not  consider  this  relationship  to 
constitute  government  control.  See.  e.g., 
Notice  of  Preliminary  Determinations  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determinations: 
Brake  Drums  and  Brake  Rotors  from  the 
People's  Republic  of  China.  61  FR 
53190,  53192  (October  10.  1996). 

As  for  MMl's  dealings  with 
manufacturers,  we  know  that  MMI 
meets  with  certain  manufacturers  in  the 
automotive  industry  but  we  have  no 
evidence  that  any  of  the  brake  rotor 
manufacturers  in  this  proceeding  have 
been  a  part  of  those  meetings.  Even  if 
PRC  manufacturers  of  the  subject 
merchandise  have  attended  meetings 


with  MMI,  however,  we  find  that  this  is 
irrelevant  because  such  a  practice  per  se 
would  not  constitute  government 
control.  The  U.S.  government  also  holds 
regular  meetings  with  companies  in 
various  industry-  sectors  to  facilitate 
communication  with  regard  to  issues 
affecting  these  industries.  Furthermore, 
manufacturers  are  not  entitled  to  a 
separate  rate  or  do  not  have  to  meet  the 
separate  rates  criteria,  unless  they  are 
also  exporters  of  the  subject 
merchandise.  Since  we  have  no 
evidence  that  any  respondents  [i.e., 
exporters)  in  this  proceeding  are  also 
manufacturers  of  the  subject 
merchandise  who  have  met  with  MMI. 
the  fact  that  MMI  has  a  practice  of 
meeting  with  companies  in  the 
automotive  and  other  sectors  does  not 
require  a  finding  that  the  respondents  in 
this  proceeding  do  not  qualify  for  a 
separate  rate. 

Comment  4:  The  Department's 
Discretion  in  Conducting  Verifications 

The  petitioner  argues  that  the 
Department  should  have  conducted 
verification  of  the  exporter/producer 
combinations  excluded  from  the 
antidumping  duty  order  and  Longjing  at 
each  company's  facilities,  rather  than  at 
a  hotel  in  Beijing.  In  addition,  although 
the  Department  stated  that  due  to 
security  reasons  it  intended  to  conduct 
verification  of  each  compan\  s  records 
at  a  hotel  in  Beijing  rather  than  at  the 
company's  facility,  the  petitioner  claims 
that  there  is  no  evidence  on  the  record 
supporting  the  Department's  decision 
and  that  the  Department's  action  is 
contrary  to  its  owm  practice.  Moreover, 
the  petitioner  contends  that,  because  the 
Department  conducted  abbreviated  and 
off-site  verifications,  the  completeness 
and  accuracy  of  the  verification  results 
are  in  question. 

First,  the  petitioner  contends  that  the 
Department  should  either  redo  all  of  the 
verifications  or  resort  to  facts  available 
for  all  respondents.  The  petitioner 
alleges  that  the  value  of  verifications 
performed  at  a  hotel  is  limited,  because 
Department  officials  c;annot  actually 
verif\'  the  place  where  production  or 
sale  of  the  subject  merchandise  occurs 
or  perform  surprise  inspections  or 
document  traces.  In  addition,  the 
petitioner  alleges  that  by  verif\'ing  at  the 
hotel,  the  Department  was  (1)  unable  to 
determine  if  the  merchandise  was 
transshipped  from  another 
manufacturer:  (2)  unable  to  check 
energy  consumption  meters;  (3)  and 
unable  to  check  production  operations. 
Moreover,  the  petitioner  alleges  that  the 
respondents  falsified  their  records 
because  they  had  prior  notice  through 
the  verification  outlines  of  everything 


the  Department  intended  to  examine  at 
verification  and  because  the  Department 
did  not  conduct  verification  at  the 
companies'  facilities.  The  petitioner 
cites  to  the  Department's  Antidumping 
Manual  in  support  of  its  argument. 

Second,  the  petitioner  contends  that 
another  reason  why  the  Department 
should  either  redo  the  verification  or 
resort  to  facts  available  is  that  each 
verification  was  one  to  two  days  in 
length,  which  the  petitioner  describes  as 
contrary  to  established  Department 
policy.  The  petitioner  also  cites  to  the 
Department's  Antidumping  Manual  in 
support  of  this  argument.  In  addition, 
the  petitioner  claims,  based  on  a 
number  of  court  decisions,  that  the 
Department  abused  its  discretion  when 
it  decided  to  conduct  abbreviated 
verifications  at  a  hotel.  See  Rubberflex 
Sdn.  Bhd.  v.  United  States 
["Rubberflex  ].  Slip.  Op.  99-68  (CIT 
July  23,  1999);  Rhone  Poulenc,  Inc.  v. 
United  States  ["Rhone  Poulenc").  899 
F.2d  1185,  1191  (Fed.  Cir.  1990);  Usinor 
Sacilorv.  United  States  ["Usinor 
Sacilor").  872  F.  Supp.  1000  (CIT  1994): 
and  Sugiyama  Chain  Co..  Ltd.  v.  United 
States  ["Sugivama").  852  F,  Supp.  1103 
(CIT  1994). 

Finally,  the  petitioner  contends  that 
the  Department  should  redo  the 
verifications  or  resort  to  facts  available 
because  the  respondents  and  the  PRC 
government  impeded  these  reviews.  The 
petitioner  argues  that  this  conclusion  is 
supported  by  the  Department's  security 
concerns  with  regard  to  conducting 
verification  at  the  companies  facilities. 

The  respondents  maintain  that  the 
Department  properly  exercised  its 
discretion  in  conducting  verification, 
and  that  the  petitioner  has  failed  to 
demonstrate  any  factual  support  for  its 
allegations  that  (1)  "off-site  "  and 
shortened  verifications  should  be 
considered  failed  verifications;  (2)  such 
verifications  cannot  properly  ensure  the 
integrity  of  the  responses;  and  (3)  the 
Department  should  base  respondents' 
margins  on  adverse  facts  available 
because  any  security  concerns  should  be 
attributed  to  efforts  by  the  PRC 
government  and  the  respondents  to 
impede  these  reviews. 

DOC  Position 

We  disagree  with  the  petitioner. 
Although  it  is  the  Department's 
preference  to  conduct  on-site 
verifications,  it  is  not  a  requirement. 
More  importantly,  when  there  are 
security  considerations  to  take  into 
account  at  the  on-site  verification 
location,  the  Department  has  the 
discretion  to  elect  to  verif\'  at  off-site 
locations.  See  Torrington  v.  United 
States.  68  F.3d  1347.  1350  (Fe.  Circ. 
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1995)  (upholding  the  Department's 
decision  to  cancel  verification  entirely 
in  light  of  security  concerns).  In  this 
case,  the  Department  successfully 
examined  the  records  of  the  companies 
it  selected  at  the  off-site  location. 

In  this  proceeding.  th<'  Department 
had  major  concerns  about  the  security 
situation  in  the  PRC.  as  a  result  of  the 
May  1999  NATO  bombing  incident  in 
Belgrade.  Yugoslavia.  The  Department 
had  planned  on-site  verifications  for 
most  of  the  companies  it  intended  to 
examine  in  the  PRC  (with  the  exception 
of  one  company  located  in  Xinjiang 
province)  in  early  June  1999.  Even 
though  the  U.S.  State  Department 
country'  advisorv'  notice  indicated  no 
security  concerns  in  early  June  1999. 
our  embassv  in  Beijing  advised  us  to 
postpone  our  travel  to  the  PRC  until 
further  notice.  In  light  of  the 
postponement  in  travel  and  uncertainty 
expressed  by  our  embassy  in  the  PRC, 
we  delayed  the  verifications  of  the 
companies  we  selected  until  August 
1999.  The  petitioner's  comments 
submitted  in  early  August  1999 
immediately  after  the  Department 
issued  its  verification  outlines  in  this 
proceeding  objected  to  the  Department 
conducting  off-site  verifications  in 
Beijing  and  questioned  the  Department's 
assessment  of  the  security  situation  in 
the  PRC.  In  an  August  4.  1999. 
memorandum  to  the  file,  a  Department 
official  explained  to  the  petitioner's 
counsel  that  the  verification  site  and 
number  of  companies  to  be  verified  in 
this  case  was  nnn-negntiahle  due  to 
security/logistical  considerations  and 
the  Department's  resource  constraints. 
The  Department  reiterated  this 
explanation  in  an  August  20,  1999, 
memorandum  to  the  file.  In  past  cases, 
the  Department  has  resorted  to  off-site 
verifications  when  it  wished  to  conduct 
verification  but  had  security  concerns. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  At  Less  Than  Fair  Value: 
Certain  Preserved  Mushrooms  from 
Indonesia.  63  PR  72268  (December  31, 
1998). 

Regarding  the  Departments 
assessment  of  the  security  situation  in 
the  PRC,  even  though  the'  U.S.  State 
Department  country'  advisory  notice  did 
not  refer  to  security  concerns  associated 
with  travel  in  the  PRC;  from  earlv  July 
through  early  August  1999.  our  embassy 
in  Beijing  advised  us  to  conduct  our 
verifications,  if  possible,  within  the 
confines  of  major  cities  in  the  PRC 
because  of  the  continued  uncertainty 
with  respect  to  security  Therefore,  the 
Department  requested  that  all 
companies  located  outside  of  Beijing 
that  it  intended  to  verify'  bring  all  of 
their  accounting  records  and  support 


documentation  to  an  off-site  location  in 
Beijing.  The  companies  which  the 
Department  selected  for  verification 
were  the  four  excluded  exporter/ 
producer  combinations  mentioned 
below,  the  new  shipper  [i.e..  Chen  Fu), 
and  Longjing.  The  Department  informed 
these  companies  that  they  would  be 
held  to  the  same  level  of  accountability 
to  which  they  normally  are  held  during 
on-site  verifications.  Even  though  the 
verifications  (except  for  one  at  CAIEC's 
headquarters  in  Beijing)  were  conducted 
at  an  off-site  location,  the  Department 
was  able  to  determine  for  each 
producer/exporter  combination  that  no 
merchandise  was  transhipped  from 
another  manufacturer  by  thoroughly 
examining  accounting  records,  and 
reconciling  the  production  records  of 
the  manufacturer  to  the  sales  records  of 
the  exporter  included  in  each  producer/ 
exporter  combination.  [See  verification 
reports  and  exhibits  for  CAIEC,  Laizhou 
CAPCO.  Laizhou  Luyuan,  Shenyang 
Honbase,  and  Xinjiang  for  further 
discussion.)  The  Department  also 
examined  data  from  U.S.  Customs 
obtained  prior  to  the  preliminary 
results.  These  data  corroborate  our 
verification  findings.  In  contrast,  the 
Department  has  no  evidence  that  any 
exporter  in  the  excluded  exporter/ 
producer  combinations  has  shipped 
merchandise  to  the  United  States  during 
the  POR  from  a  producer  not  included 
in  those  combinations. 

Petitioner's  insistence  that  it  was 
critical  for  the  Department  to  conduct 
on-site  verifications  in  order  to  examine 
the  number  of  people  at  the  factory. 
check  meters  to  measure  energy 
consumption  figures,  tour  the 
production  facilities  or  inspect  the 
factory  inventories  for  evidence  of 
merchandise  being  transshipped  from 
another  manufacturer  is  without  merit. 
First,  it  is  not  a  requirement  that  the 
Department  verify  through  physical 
inspection  or  verify  all  information 
reported  by  a  respondent,  especially  if 
the  information  can  be  linked  to 
accounting,  production  or  sales  records, 
backed  up  by  support  documentation. 
The  only  factory  for  which  such  a 
physical  count  of  employees  or  meter 
reading  checks  might  have  had  any 
possible  relevance  was  Longjing.  For  all 
of  the  excluded  exporter/producer 
combinations,  the  Department's 
emphasis  was  not  on  labor  or  electricity 
usage  at  the  factories  but  on  whether  all 
of  the  brake  rotor  sales  made  by  the 
exporter  in  the  exporter/producer 
combinations  were  (based  on  sales, 
inventory  and  production  records) 
manufactured  by  the  producer  with 
which  it  was  linked  in  the  exporter/ 


producer  combination.  As  for  the 
verification  of  Longjing.  even  without  a 
physical  inspection,  the  Department 
was  able  to  ascertain,  to  its  satisfaction, 
through  examination  of  salary,  labor 
attendance,  and  energy  records, 
payment  documentation  and  production 
records,  the  number  of  employees  and 
the  amount  of  energy  consumption  at 
the  factory.  Therefore,  it  was  not 
necessary  to  conduct  a  physical  count  of 
the  employees  at  the  factory  or  examine 
the  electricity  meter.  In  fact,  such  tests 
would  have  only  provided  data  on  the 
factory's  current  levels  of  employment 
and  electricity  usage,  and  not  the  levels 
associated  with  the  POR.  which  ended 
at  least  one  year  and  a  half  before  the 
verifications.  Therefore,  any 
conclusions  drawn  from  information 
gathered  at  the  factory  with  respect  to 
labor  or  energy  factors  would  have  been 
of  minimal  use  in  this  proceeding. 

Second,  the  Department  did  not  find 
it  imperative  in  this  proceeding  to  tour 
the  production  facilities  or  inspect  the 
factory  inventories  in  order  to  ascertain 
whether  the  exporter/producer 
combinations  or  Longjing  were 
transshipping  merchandise  produced  by 
manufacturers  undisclosed  to  the 
Department.  First  of  all,  a  tour  of  the 
production  facility  or  physical 
inspection  of  inventory  in  the  factory 
warehouses  would  have  only  provided 
information  on:  (1)  What  materials  the 
factory  currently  uses  to  produce  its 
merchandise:  (2)  the  types  of  products 
the  factory  currently  produces:  and  (3) 
the  products  the  factory  currently  keeps 
in  inventory  rather  than  what  the 
factory  used  or  produced  during  the 
POR.  a  year  and  a  half  earlier.  Therefore, 
any  conclusions  drawn  from 
information  gathered  at  the  factory  with 
respect  to  a  plant  tour  or  inspection  of 
its  production  facilities  and  inventory 
warehouse  would  not  have  been  directly 
relevant  to  the  data  the  Department  was 
verifying.  For  the  same  reason,  the 
petitioner's  unsupported  allegation  that 
the  factories  and/or  trading  companies 
we  selected  for  verification  had 
merchandise  in  their  warehouses  which 
was  produced  by  manufacturers 
undisclosed  to  the  Department  is  also  of 
little  value.  Furthermore,  the 
Department  was  able  to  resolve  through 
a  vigorous  examination  of  each  of  the 
selected  company's  accounting, 
production  and  sales  records  and 
supporting  documentation,  the  issue  of 
whether  any  of  the  excluded  exporters 
was  transshipping  merchandise  not 
actually  produced  by  the  factory 
associated  with  its  exclusion  from  the 
antidumping  duty  order. 

In  addition,  the  Department's 
examination  and  testing  of  the  records 
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and  statements  of  each  company  was 
not  constrained  bv  where  the 
verification  took  place  or  the  number  of 
days  during  which  the  Department 
examined  each  company's  records.  As 
indicated  above,  the  Department  sought 
to  verif\'  only  one  issue  [i.e..  the  source 
of  exported  merchandise)  with  respect 
to  all  verified  companies  other  than 
Longjing  [i.e..  the  exporters  excluded 
from  the  order).  Thus,  it  is  not  unusual 
that  these  verifications  could  be 
completed  quickly.  As  the  verification 
reports  illustrate,  the  Department 
thoroughly  examined  the  topics 
included  in  each  company's  verification 
outlme  and  thoroughly  tested  the  sales 
and  production  information  noted  in 
each  company's  accounting  records  in 
support  of  its  statements  or  in  support 
of  data  contained  in  its  response.  The 
number  of  days  the  Department  spent 
examining  each  company's  accounting 
records  and  covering  the  topics  noted  in 
the  verification  outlines  did  not  hinder 
the  Department  from  conducting 
comprehensive  examinations  of  each 
company's  data.  For  example,  whenever 
the  Department  requested  a  document 
which  a  particular  company  did  not 
have  at  the  verification  site,  in  every 
case,  the  company  was  able  to  supply 
the  requested  documentation  bv 
transmitting  the  requested 
documentation  via  facsimile  from  the 
company's  facilities  to  the  off-site 
verification  location. 

Furthermore,  the  judicial  cases  the 
petitioner  relies  upon  as  the  basis  for  its 
claim  that  the  Department's  decision  to 
conduct  an  abbreviated,  off-site 
verification  is  an  abuse  of  discretion  are 
inapposite,  Rhone  Poulenc  simply 
stands  for  the  broad  premise  that  the 
Department  strives  to  determine 
margins  as  accurately  as  possible.  This 
case  does  not  specif\-  that  verifications 
must  be  conducted  either  on-site  or  for 
any  particular  number  of  days.  See 
Rhone  Poulenc.  889  F.  2d  at  1191. 
I 'sin or  Sac/y or  and  Sugiyama  likewise 
do  not  involve  any  issues  related  to 
abbreviated  or  off-site  verifications 
Rubberflex  criticized  the  Department  for 
not  allowing  the  respondent  sufficient 
time  to  prepare  for  verification,  not  the 
length  or  location  of  the  verification. 
See  Rubberflex.  Slip  Op.  99-68  at  21 
Furthermore,  the  opinion  in  Rubberflex 
also  acknowledges  the  Department's 
broad  discretion  with  respect  to  the 
conduct  of  verification.  Thus, 
Rubberflex  cites  to  a  different  judicial 
precedent  which  addresses  the  specific 
question  of  the  Department's  discretion 
as  to  the  length  of  verification.  Id.,  at  16. 
citing  Persico  Pizzamiglio,  S.A.  v. 
United  States.  18  CIT  299.  307 


(1994)(rejecting  respondent's  claim  that 
the  Department  devoted  insufficient 
time  to  verification,  on  the  grounds  that 
"there  is  no  statutory  mandate  as  to  how 
long  the  process  of  verification  must 
last,"  such  that  the  Department  is 
accorded  discretion  to  make  such 
determinations  considering  the  time  and 
resource  constraints  that  the  agency 
faces).  As  noted  above,  the  Court  of 
Appeals  has  held  that  the  Department 
has  extremely  broad  discretion  in 
setting-up  verification.  See  Torrington  v. 
U.S..  68F.3d  at  1350. 

Final  Results  of  the  Review 

We  determine  that  the  following 
margins  exist  for  the  six  respondents, 
which  fully  cooperated  in  this  review, 
and  the  PRC  entity,  for  the  period 
October  10.  1996,  through  March  31. 
1998; 


of  the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sales  (i.e.,  sales  made  during  the  FOR  by 
the  above-referenced  six  PRC  exporters 
who  cooperated  in  this  review]  to  the 
total  entered  value  of  those  same  sales. 
In  order  to  estimate  the  entered  value, 
we  have  subtracted  international 
movement  expenses  from  the  gross  sales 
value.  The  resulting  ad  valorem  rates 
will  be  assessed  uniformly  on  all  entries 
made  by  the  importers  during  the  FOR. 

For  entries  from  the  NME  entity 
companies,  the  Customs  Service  shall 
assess  ad  valorem  duties  at  the  PRC- 
wide  rate.  For  entries  made  bv  PRC 
companies  for  which  the  Department 
has  rescinded  the  administrative  review 
(i.e..  Southwest  and  Xinchangyuan).  the 
Customs  Service  shall  assess  ad  valorem 
duties  at  the  rates  applicable  at  the  time 
of  entry. 


Manufacturer/producer/exporter     I    Margin      ^^^^  Deposit  Requirements 


Jilin  Provincial  Machinery  &  Equip- 
ment Import  &  Export  Corpora- 
tion 

Longjing  Walking  Tractor  Works 
Foreign  Trade  Import  &  Export 
Corporaiion    

Shandong  JIuyang  Enterpnse  Cor- 
poration   

Xianghe  Ziehen  Casting  Co.,  Ltd.  .. 

Yantai  Import  &  Export  Corporation 

Yenhere  Corporation  

PRC-Wide  Rate  


0.00 


0,00 

0.00 
0.00 
0.00 
0.00 
43.32 


Note:  (A)  Exports  by  the  following  exporter/ 
producer  combinations  continue  t"o  be  ex- 
cluded from  the  antidumping  duty  order    (1) 

wr.,._^^      w,       i_c»i<-,  tww      v^/'-.f     s^^^    ,_ciii. !  1V./U      v.^MF     \^\j , 

(2)  Shenyang  or  Laizhou  Luyuan  Shenyang  or 
Laizhou  Luyuan,  (3)  XinjiangZibc 

iB)  The  separate  rates  established  for  the 
following  companies  in  the  investigation  or  in 
an  earlier  review  remain  m  effec;  either  be- 
cause of  non-shipment  dunng  this  POP  or  be- 
cause no  review  was  requested  tor  this  FOR, 
(1)  Southwest,  and  i2)  Xinchangyuan 

(C)  All  exporters  other  than  the  six  coopera- 
tive respondents  or  those  named  above  m  (A) 
or  (B)  are  subject  to  the  PRC-wide  rate. 

Assessment  Rates 

The  Department  shall  determme.  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Senice.  In  accordance  with 
19  CFR  351.106(c)(2).  we  will  instruct 
the  Customs  Ser\-ice  tn  hquidate 
without  regard  to  antidumping  duties 
all  entries  of  subject  merchandise 
during  the  POR  from  the  six  PRC 
exporters  that  cooperated  in  this  review 
for  which  the  importer-specific 
assessment  rate  is  zero  or  de  minimis 
[i.e..  less  than  0.50  percent).  Pursuant  to 
19  CFR  351, 212(b)(1).  we  have 
calculated  importer-specific  ad  valorem 
duty  assessment  rates  based  on  the  ratio 


The  following  deposit  rates  shall  be 
required  for  merchandise  subject  to  the 
order  ^  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results  of  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  each 
company  that  fully  cooperated  in  this 
review  will  be  the  rate  established  in  the 
final  results;  (2)  for  imports  of  brake 
rotors  from  the  PRC  made  by  the 
exporter/producer  combinations  listed 
in  this  notice,  entries  of  these  exporters 
may  be  liquidated  without  regard  to 
antidumping  duties,  except  that,  if  the 
exporter  listed  in  the  exporter/ producer 
combination  sells  subject  merchandise 
which  is  not  manufactured  by  the 
producer  in  that  same  exporter/ 
producer  combination,  then  those 
entries  will  be  subject  to  the  'PRC- 
wide"  rate:  (3)  the  cash  deposit  rate  for 
PRC  exporters  which  received  a  separate 
rate  in  the  LTFV  investigation  but  who 
did  not  export  subject  merchandise 
during  the  POR  or  for  which  there  was 
no  request  for  administrative  review 
[e.g.,  Southwest  and  Xinchang>'uan)  will 
continue  to  be  the  rate  assigned  in  that 
investigation:  (4)  the  cash  deposit  rate 
for  the  PRC  NME  entity  (i.e..  all  other 
PRC  exporters  subject  to  the  order, 
including  Chen  Fu,  Hebei.  Qingdao  and 
Shanxi)  will  be  43.32  percent;  and  (5) 
the  cash  deposit  rate  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rate  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  requirements  shall  remain  in 


''  Merchandise  excluded  from  the  order  includes 
merchandise  produced  and  exported  by  the  above- 
referenced  exporter-producer  combinations.  Such 
merchandise  should  not  be  suspended. 
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effect  until  publication  of  the  final 
results  of  the  next  administrative 

roview 

Notification  to  Importers 

This  notice  serves  as  the  final 
reminder  to  importer'*  of  their 
responsibilitv  under  19  CFR 
351.402(0(2)  to  file  a  certificate 
regardins  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period  Failure  to  comply  with 
this  requirement  could  result  in  the 
Se(;retar\''s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (  "APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777i(l)  of  the  Act  and  19 
CFR  351.213. 

Dated:  November  2.  1999. 
Robert  S.  LaRussa, 

Assistant  Srrretary  for  Import 
Administration. 

[FR  Do(    99-2C)20fi  Filed  11-10-99:  8:45  am] 

WLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-503.  A-1 22-503.  A-570-502] 

Continuation  of  Antidumping  Duty 
Orders:  Certain  Iron  Construction 
Castings  From  Brazil,  Canada,  and  the 
People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Continuation  of 
Antidumping  Orders:  Certain  iron 
construction  castings  from  Brazil. 
Canada,  and  the  People's  Republic  of 
China. 

summary:  On  June  7.  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  antidumping  duty 
orders  on  certain  iron  construction 
castings  from  Brazil.  Canada,  and  the 


People's  Republic  of  China  ("China")  is 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  (64  FR  30310 
(June  7,  1999)).  On  October  29,  1999.  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  antidumping  duty 
orders  on  certain  iron  construction 
castings  from  Brazil.  (Canada,  and  China 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injur\'  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (64  FR 
58442  (October  29,  1999)).  Therefore, 
pursuant  to  19  CFR  351.218(e)(4).  the 
Department  is  publishing  notice  of  the 
continuation  of  the  antidumping  duty 
orders  on  certain  iron  construction 
castings  from  Brazil,  Canada,  and  China. 
EFFECTIVE  DATE:  November  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW,  Washington.  D.C.  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560.  respectively 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  2,  1998,  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (63  FR  58709 
and  63  FR  58758.  respectively)  of  the 
antidumping  duty  orders  on  certain  iron 
construction  castings  from  Brazil, 
Canada,  and  China  pursuant  to  section 
751(c)  of  the  Act.  As  a  result  of  these 
reviews,  the  Department  found  that 
revocation  of  the  antidumping  duty 
orders  would  likely  lead  to  continuation 
or  recurrence  of  dumping  and  notified 
the  Commission  of  the  magnitude  of  the 
margin  likely  to  prevail  were  the  orders 
to  be  revoked  (see  Final  Results  of 
Expedited  Sunset  Reviews:  Certain  Iron 
Construction  Castings  from  Brazil , 
Canada  and  The  People's  Republic  of 
China.  64  FR  30310  (June  7,  1999)). 

On  October  29.  1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  orders  on  certain  iron 
construction  castings  from  Brazil. 
Canada,  and  China  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (see  Iron  Metal  Castings 
From  India:  Hea\'y  Iron  Construction 
Castings  From  Brazil:  and  Iron 
Construction  Castings  From  Brazil. 
Canada,  and  China.  64  FR  58442 
(October  29,  1999),  and  USITC  Pub. 
3247,  Investigations  Nos.  303-TA-13 


(Review):  701-TA-249  (Review);  and 
731-TA-262,  263.  and  265  (Review) 
(October  1999)). 

Scope 

Brazil — Merchandise  covered  by  the 
order  on  Brazil  consists  of  certain  iron 
construction  castings.  Heavy  castings 
are  limited  to  manhole  covers,  rings, 
and  frames,  catch  basins,  grates  and 
frames,  clean-out  covers  and  frames 
used  for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems.  Light  castings  are  limited  to 
valve,  service,  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  or 
gas  meters.  These  articles  must  be  of 
cast  iron,  not  alloyed,  and  not 
malleable,  "Heavy"  castings  are 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
7325.10.0010.  and  "light"  castings  are 
classified  under  HTS  item  number 
7325.10.0050.  On  April  28.  1995.  the 
Department  determined,  in  response  to 
a  request  from  Southland  Marketing. 
Inc..  that  the  Polycast  700  Series  frame, 
part  number  DG0700,  and  grate,  part 
number  DG0641,  are  not  within  the 
scope  of  the  antidumping  duty  order  on 
iron  construction  castings  from  Brazil 
[see  Notice  of  Scope  Rulings.  60  FR 
36782.  (July  18.  1995)). 

Canada — Merchandise  covered  by  the 
order  on  Canada  consists  of  certain  iron 
construction  castings.  Heav\'  castings 
are  limited  to  manhole  covers,  rings. 
and  frames,  catch  basins,  grates  and 
frames,  clean-out  covers  and  frames 
used  for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems.  "Heavy"  castings  are 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
7325.10.0010.  These  articles  must  be  of 
cast  iron,  not  alloved.  and  not 
malleable.  On  September  23.  1998.  the 
Department  issued  the  final  results  of  a 
changed  circumstance  review,  in  which 
the  Department  revoked  the  order  with 
respect  to  "light"  castings.  ' 

PRC — Merchandise  covered  by  the 
order  on  the  PRC  consists  of  certain  iron 
construction  castings.  Heavy  castings 
are  limited  to  manhole  covers,  rings, 
and  frames,  catch  basins,  grates  and 
frames,  clean-out  covers  and  frames 
used  for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems.  Light  castings  are  limited  to 
valve,  service,  and  meter  boxes  which 
are  placed  below  ground  to  encase 
water,  gas,  or  other  valves,  or  water  or 


'  See  Iron  Construction  Castings  From  Canada: 
Notice  of  Final  Results  of  Changed  Cinumstances 
Antidumping  Duty  Administrative  Review,  and 
Revocation  in  Part  of  Antidumping  Duty  Order: 
Correction.  63  FR  50881  (September  23.  1998). 
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gas  meters.  These  articles  must  be  of 

cast  iron,  not  alloved.  and  not 
malleable.  "Heavy"  castings  are 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  item  number 
7325.10.0010,  and  "light"  castings  are 
classified  under  HTS  item  number 
7,325  10.00.50.  In  response  tn  a  request 
from  lack's  International  Trading 
Associates.  Ltd..  on  August  28.  1995,  the 
Department  determined  that  certain  cast 
iron  floor  area  drains  are  outside  the 
scope  of  the  order  {see  Notice  of  Scope 
Rulings.  60  FR  54213  (October  20, 
lfl95).  Further,  in  response  to  a  request 
from  The  Metraflex  Companv,  on 
August  13,  1997,  the  Department 
determined  that  "Y"  pipe  strainers  are 
outside  the  scope  of  the  of  the  order  {see 
Notice  of  Scope  Rulings,  62  FR  62288 
(November  21.  1997)). 

The  HTS  item  numbers  are  provided 
for  convenience  and  customs  purposes. 
The  written  product  description 
remains  dispositive. 

These  reviews  cover  all  manufacturers 
and  exporters  of  certain  iron 
construction  castings  from  Brazil. 
Canada  and  China. 

Determination 

As  a  result  of  the  determinations  bv 
the  Department  and  the  Commission 
that  revocation  of  these  antidumping 
duty  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry-  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  orders  on  certain  iron 
construction  castings  from  Brazil, 
Canada,  and  China.  The  Department 
will  instruct  the  U.S.  Customs  Service  to 
continue  to  collect  antidumping  duty 
deposits  at  the  rate  in  effect  at  the  time 
of  entri»'  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  these  orders  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation 
Pursuant  to  section  751(c)(6)(A)  of  the 
Act,  the  Department  intends  to  initiate 
the  next  five-year  review  of  these  orders 
not  later  than  October  2004. 

Dated:  November  5,  1999. 
Robert  S.  LaRussa, 

A:>sistarit  Secretary  for  Import 

Administration. 

[FR  Doc.  99-29607  Filed  11-10-99;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-35 1-504] 

Continuation  of  Countervailing  Duty 
Order:  Heavy  Iron  Construction 
Castings  From  Brazil 

AGENCY:  Import  .Aiiininistration, 
Intprnational  Trade  .Administration, 
Department  of  Commerce, 
ACTION:  Notice  of  Continuation  of 
Countervailing  Duty  Order:  Hea%'y  Iron 
Construction  Castings  from  Brazil. 

SUMMARY:  On  lune  7,  1999,  the 
Department  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  determined 
that  revocation  of  the  countervailing 
duty  order  on  heavy  iron  construction 
castings  from  Brazil  would  be  likely  to 
lead  to  continuation  or  recurrence  of  a 
countervailable  subsidy  (64  FR  30313 
(June  7. 1999)).  On  October  29,  1999,  the 
International  Trade  Commission  ("the 
Commission"),  pursuant  to  section 
751(c)  of  the  Act,  determined  that 
revocation  of  the  countervailing  duty 
order  on  heav^'  iron  construction 
castings  from  Brazil  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonablv 
foreseeable  time  (64  FR  58442  (October 
29,  1999)).  Therefore,  pursuant  to  19 
CFR  351.218(e)(4),  the  Department  is 
publishing  notice  of  the  continuation  of 
the  countervailing  dutv  order  on  heavv 
iron  construction  castings  from  Brazil. 
EFFECTIVE  DATE:  November  12.  1999, 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration.  Internationa]  Trade 
.-Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NIV,  Washington,  DC  20230: 
telephone:  (202)  482-6397  or  (202)  482- 
1560.  respecti\'ely 

EFFECTIVE  DATE:  November  12.  1999. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  2,  1998,  the  Department 

initiated,  and  the  Commission 
instituted,  a  sunset  review  (63  FR  58709 
and  63  FR  58758,  respectively)  of  the 
countervailing  duty  order  on  heavv  iron 
construction  castings  from  Brazil 
pursuant  to  section  751(cj  of  the  .Act.  As 
a  result  of  this  review,  the  Department 
found  that  revocation  of  the 
countervailing  duty  order  would  likely 
lead  to  continuation  or  recurrence  of  a 
countervailable  subsidv  and  notified  the 


Commission  of  the  net  countervailable 
subsidy  likely  to  prevail  were  the  order 
revoked  (see  Final  Results  of  Expedited 
Sunset  Review:  Heavy  Iron  Construction 
Castings  From  Brazil,  64  FR  30313  (June 
7,  1999)). 

On  October  29,  1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
countervailing  duty  order  on  heavy  iron 
construction  castings  from  Brazil  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  [see  Iron 
Metal  Castings  From  India:  Heavy  Iron 
Construction  Castings  From  Brazil;  and 
Iron  Construction  Castings  From  Brazil, 
Canada,  and  China,  64  FR  58442 
(October  29,  1999),  and  USITC  Pub. 
3247,  Inv.  Nos,  303-TA-13;  701-TA- 
249:  and  731-TA-262,  263.  and  265 
(October  1999)}, 

Scope 

The  merchandise  subject  to  this 
countervailing  duty  order  is  certain 
hea\'^'  iron  construction  castings  from 
Brazil.  This  merchandise  is  defined  as 
manhole  covers,  rings  and  frames;  catch 
basin  grates  and  frames;  and  cleanout 
covers  and  frames.  The  DGO700  frame 
and  the  DG0641  grate  from  Southland 
Marketing  are  outside  the  scope  of  the 
order.  This  merchandise  is  currently 
classifiable  under  item  number 
7325,10.00  of  the  Harmonized  Tariff 
Schedule  ("HTS")  of  the  United  States, 
The  HTS  item  number  is  provided  for 
convenience  and  customs  purposes 
only.  The  written  description  remains 
dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  countervailing 
duty  order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  a 
countervailable  subsidy  and  material 
injury  to  an  industry  in  the  United 
States,  pursuant  to  section  751(d)(2)  of 
the  Act,  the  Department  hereby  orders 
the  continuation  of  the  countervailing 
duty  order  on  heavy  iron  construction 
castings  from  Brazil.  The  Department 
w'ill  instruct  the  U.S.  Customs  Service  to 
continue  to  collect  coimtervailing  duty 
deposits  at  the  rates  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  this  countervailing  duty 
order  will  be  the  date  of  publication  in 
the  Federal  Register  of  this  Notice  of 
Continuation.  Pursuant  to  sections 
751(c)(2)  and  751(c)(6)  the  Department 
intends  to  initiate  the  next  five-year 
review  of  this  order  not  later  than 
October  2004. 
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Dated:  November  5,  1999. 
Robert  S.  LaRussa, 

Assistant  Sfcretary'jOT  Import 

Administration. 

(FR  Do(  .  ci9-29fi0n  Filed  11-10-99:  8:45  am] 

BILLING  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-533-063] 

Certain  Iron-Metal  Castings  From 
India:  Preliminary  Results  and  Partial 
Recission  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  .\dmini.stration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  counter\'ailing  duty  order  on 
certain  iron-metal  castings  from  India. 
The  period  covered  by  this 
administrative  review  is  January  1,  1997 
through  December  31.  1997.  For 
information  on  the  net  countervailable 
subsidy  rate  for  each  reviewed 
company,  as  well  as  for  all  non- 
reviewed  companies,  please  see  the 
Preliminary  Results  of  Review  section  of 
this  notice.  If  the  final  results  remain 
the  same  as  these  preliminajy  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
countervailing  duties  as  detailed  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results.  (See  Public  Comment  section  of 
this  notice.) 

EFFECTIVE  DATE:  November  12.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristen  Johnson  or  Michael  Grossman, 
Office  of  CVD/AD  Enforcement  VI. 
Group  II.  Import  Administration, 
International  Trade  .Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-2786, 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  16.  1980.  the  Department 
of  Commerce  {the  Departnient) 
pubhshed  in  the  Federal  Register  [45 
FR  50739)  the  counter\ailing  duty  order 
on  certain  iron-metal  castings  from 
India.  On  October  14.  1998.  the 
Department  notified  all  interested 
parties  of  the  opportunity  to  request  an 


administrative  review  of  this  order.  We 
received  timely  requests  for  review,  and 
we  initiated  a  review  covering  the 
period  January  1,  1997  through 
December  31,  1997,  on  November  30, 
1998(63  FR  65748). 

In  accordance  with  19  CFR 
351.213(b),  this  review  covers  only 
those  producers  or  exporters  of  the 
subject  merchandise  for  which  a  review- 
was  specifically  requested.  The 
producers/exporters  of  the  subject 
merchandise  for  which  the  review  was 
requested  are: 

AGV  Exports, 

Agarwal  Hardware, 

Ambika  Exports, 

Bengal  Export  Corporation. 

Bengal  Iron  Corporation. 

Bhagyadevi  Factory, 

Calcutta  Ferrous  Ltd., 

Carnation  Enterprise  Pvt.  Ltd., 

Carnation  Industries,' 

Commex  Corporation, 

Crescent  Foundry  Co.  Pvt.  Ltd., 

Delta  Enterprises, 

Delta  Corporation  Ltd., 

Dinesh  Brothers  Pvt.  Ltd., 

Dugar  International, 

Edcons  Castings, 

Essen  International, 

Ganapati  Suppliers, 

Global  Intertrade, 

Hargolal  &  Sons, 

Hindustahn  Malleables  &  Forgings  Ltd., 

J.K.  Udyog. 

Kajaria  Iron  Castings  Ltd.,^ 

Kajaria  Iron  Castings  Pvt.  Ltd., 

Kauntia  Exports, 

Kejriwal  Iron  &  Steel  Works, 

Kiswok  Industries  Pvt.  Ltd.,' 

Metflow  Corporation  Pvt.  Ltd.. 

Nandikeshwari  Iron  Foundry  Pvt.  Ltd.. 

Orissa  Metal  Industries. 

Overseas  Iron  Foundry  Pvt.  Ltd., 

Rangilal  &  Sons, 

RBA  Exports, 

R.B.  Agarwalla  &  Company, 

R.B.  Agarwalla  &  Comparty  Pvt.  Ltd., 

RR  Enterprise, 

RSI  Limited, 

RS  Ispat  Pvt.  Ltd., 

Samitex  Corporation, 

Sammitex, 

Serampore  Industries  Pvt.  Ltd., 

Shakti  Isabgei  Industries, 

Shree  Hanuman  Foundry  &  Engineering  Co. 

Ltd., 
Shree  Rama  Enterprises, 
Shree  Uma  Foundries  Pvt.  Ltd., 
Siko  Exports, 

Sitaram  Maohogarhia  &  Sons  Pvt.  Ltd., 
Sociedad  J.B.  Nagar, 
SSL  Exports. 
Super  Iron  Foundry, 
Tars  Engineering  Works, 
Thames  Engineering, 


'  Carnation  Industries  was  formerly  Carnation 
Enterprise  Pvt.  Ltd. 

-  Kajaria  Iron  Castings  Ltd.  was  formerly  Kajaria 
Iron  Castings  Pvt.  Ltd. 

'  Kiswok  Industries  Pvt.  Ltd.  was  formerly 
Kejriwal  Iron  &  Steel  Works. 


Tirupati  International  Pvt.  Ltd., 

Trident  Industries. 
Trident  International, 
Uma  Iron  &  Steel,  and 
Vic:tory  Castings  Ltd. 

The  following  companies,  for  which  a 
review  was  requested,  certified  that  they 
either  do  not  produce  or  did  not  export 
the  subject  merchandise  to  the  United 
States  during  the  period  of  review 
(FOR):  AGV  Exports.  Agarwal  Hardware 
Works  &  Foundries  Pvt  Ltd..  Ambika 
Exports.  Bengal  Iron  Corporation. 
Bhagyadevi  Factor}'.  Delta  Enterprises, 
Edcons  Castings  Pvt.  Ltd..  Essen 
International.  Hargolal  &  Sons. 
Hindustahn  Malleables  &  Forgings  Ltd., 
J.K.  L'dyog.  Kauntia  Exports.  Metflow 
Corporation  Pvt.  Ltd.,  Orissa  Metal 
Industries.  Overseas  Iron  Foundrv  Pvt. 
Ltd..  RBA  Exports,  R.B.  Agarwalla  & 
Company  Pvt.  Ltd..  RR  Enterprise.  RS 
Ispat  Pvt.  Ltd..  Samitex  Corporation, 
Sammitex.  Shree  Hanuman  Foundry  & 
Engineering  Co.  Ltd..  Shree  Rama 
Enterprises.  Shree  Uma  Foundries  Pvt. 
Ltd..  Siko  Exports,  Sitaram  Madhogarhia 
&  Sons  Pvt.  Ltd.,  Tara  Engineering 
Works.  Tirupati  International  Pvt.  Ltd., 
and  Tirupati  Trading  Company.  In 
addition,  the  Government  of  India  (GOI) 
certified  that  the  following  companies 
either  do  not  exist  or  do  not  export  the 
subject  merchandise  to  the  United 
States:  Dugar  International,  Global 
Intertrade.  Shakti  Isabgei  Industries. 
Sociedad  J.B.  Nagar.  and  Trident 
Industries.  Therefore,  in  accordance 
with  section  351.213(d)(3)  of  the 
Department's  regulations,  we  are 
rescinding  the  review  with  respect  to 
these  companies. 

On  December  1.  1998,  the  Department 
issued  a  questionnaire  to  the  GOI  and 
the  producers/exporters  of  the  subject 
merchandise.  The  Department  received 
questionnaire  responses  from  the  GOI 
and  the  producers/exporters  of  the 
subject  merchandise  on  Februar\'  1,  4, 
and  8.  1999.  The  Department  issued  a 
supplemental  questionnaire  on  April  26, 
1999.  On  April  28.  1999.  the 
Department  extended  the  preliminary 
results  of  this  administrative  review 
until  no  later  than  November  2.  1999 
[see  64  FR  23822.  May  4.  1999).  The 
Department  then  on  June  2.  1999. 
corrected  the  deadline  for  issuance  of 
this  notice  of  preliminary  results  to 
November  1.  1999.  See  Memorandum  to 
the  File:  Correction  of  Deadline  for 
Notice  of  Results  of  Preliminary  Results. 
dated  June  2,  1999  (public  document  on 
file  in  the  Central  Records  Unit  (Room 
B-099  of  the  Main  Commerce  Building) 
(CRU).  The  Department  received  the 
respondents'  supplemental 
questionnaire  responses  on  June  4,  14, 
22,  28.  and  July  9,  1999.  Additional 
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supplemental  questionnaires  were 
issued  to  the  respondents  on  July  30. 
1999.  and  August  4,  1999.  and  their 
responses  were  received  on  August  11, 
12.  and  20.  1999. 

Applicable  Statute  and  Regidations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
lanuarv-  1.  1995  (the  Act).  The 
Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  In 
addition,  unless  otherwise  indicated,  ail 
citations  to  the  Department's  regulations 
are  to  the  regulations  as  codified  at  19 
CFR  Part  351  (1998). 

Scope  of  the  Review 

Imports  covered  by  this 
administrative  review  are  shipments  of 
Indian  manhole  covers  and  frames, 
clean-out  covers  and  frames,  and  catch 
basin  grates  and  frames.  These  articles 
are  commonly  called  municipal  or 
public  works  castings  and  are  used  for 
access  or  drainage  for  public  utility, 
water,  and  sanitary  systems  During  the 
review  period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
item  numbers  7325.10.0010  and 
7325.10.0050.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  verified  information  submitted 
by  the  GOI.  regional  government  of  West 
Bengal,  and  certain  producers/exporters 
of  the  subject  merchandise  over  the 
dates  of  August  19.  1999  through 
August  27.  1999.  We  followed  standard 
verification  procedures,  including 
meeting  with  government  and  company 
officials  and  conducting  an  examination 
of  all  relevant  accounting  and  financial 
records  and  other  original  source 
documents.  Our  verification  results  are 
outlined  in  public  versions  of  the 
verification  reports,  which  are  on  file  m 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Use  of  Facts  Available 

The  following  companies,  for  which  a 
review  was  requested,  failed  to  respond 
to  the  Department's  questionnaires: 
Delta  Corporation  Ltd.,  SSL  Exports, 
Thames  Engineering,  and  Trident 
International.  Section  776(a)(2)  of  the 
Act  requires  the  use  of  facts  available 
when  an  interested  party  withholds 
information  that  has  been  requested  by 


the  Department,  or  when  an  interested 
party  fails  to  provide  the  information 
requested  in  a  timely  manner  and  in  the 
form  required.  In  such  cases,  the 
Department  must  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination.  Because  these  companies 
failed  to  submit  the  information  that 
was  specifically  requested  by  the 
Department,  we  have  based  our 
preliminary-  results  for  these  companies 
on  the  facts  available.  In  addition,  the 
Department  finds  that  by  not  providing 
the  requested  information,  the 
respondents  have  failed  to  cooperate  to 
the  best  of  their  abilities. 

In  accordance  with  section  776(b)  of 
the  Act,  the  Department  mav  use  an 
inference  that  is  adverse  to  the  interests 
of  that  party  in  selecting  from  among  the 
facts  otherwise  available  when  the  party 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information.  Such  adverse 
inference  may  include  reliance  on 
information  derived  from  (1)  the 
petition;  (2)  a  final  determination  in  a 
countervailing  duty  or  an  antidumping 
investigation;  (3)  any  previous 
administrative  review,  new  shipper 
review,  expedited  antidumping  review, 
section  753  review,  or  section  762 
review;  or  (4)  any  other  information 
placed  on  the  record.  See  Section 
351. 308(c)  of  the  Department's 
regulations.  In  the  absence  of 
information  from  the  respondents,  we 
consider  information  placed  on  the 
record  by  other  respondent  producers/ 
exporters  to  be  the  appropriate  basis  for 
a  facts  available  countervailing  duty  rate 
calculation. 

Therefore,  to  calculate  the  ad  valorem 
subsidy  rate  for  these  non-respondent 
companies,  we  summed  the  highest 
company-specific  net  countervailable 
subsidy  rate  for  each  program  under 
review.  See  Prehminary  Results  of 
Review  section  of  the  notice  below  for 
the  preliminary  ad  valorem  rate 
calculated  for  these  companies. 

Analysis  of  Programs 

/.  Programs  Found  To  Confer 
Counter\-ailable  Subsidies 

A  Pre-Shipment  Export  Financing 

The  Reserve  Bank  of  India  (RBI), 

through  commercial  banks,  provides 
short-term  pre-shipment  financing,  or 
"packing  credits.  "  to  exporters.  Upon 
presentation  of  a  confirmed  export  order 
or  letter  of  credit,  companies  may 
receive  pre-shipment  loans  for  working 
capital  purposes,  i.e.,  for  the  purchase  of 
raw  materials  and  for  packing, 
warehousing,  and  transporting  of  export 
merchandise.  Exporters  may  also 
establish  pre-shipment  credit  lines  upon 


which  they  may  draw  as  needed.  Credit 
line  limits  are  established  bv 
commercial  banks,  based  upon  a 
company's  creditworthiness  and  past 
export  performance.  Companies  that 
have  pre-shipment  credit  lines  t\'pically 
pay  interest  on  a  quarterly  basis  on  the 
outstanding  balance  of  the  account  at 
the  end  of  each  period.  In  general, 
packing  credits  are  granted  for  a  period 
of  up  to  180  days. 

Commercial  banks  extending  export 
credit  to  Indian  companies  must,  by 
law,  charge  interest  on  this  credit  at 
rates  determined  by  the  RBI.  The  rate  of 
interest  charged  on  pre-shipment  export 
loans  up  to  180  days  was  13.0  percent 
for  the  period  January'  1.  1997  through 
October  21.  1997,  and  12.0  percent  for 
the  period  October  22,  1997  through 
December  31.  1997.  For  pre-shipment 
loans  not  repaid  within  180  days,  the 
banks  charged  interest  at  the  following 
rates  for  the  number  of  days  the  loans 
were  overdue:  15.0  percent  for  the 
period  Januarv'  1,  1997  through  October 
21.  1997.  and  14.0  percent  for  the  period 
October  22.  1997  through  December  31, 
1997.  An  exporter  would  lose  the 
concessional  interest  rate  if  the  export 
loan  was  not  repaid  within  270  davs.  If 
that  occurred, *the  banks  were  able  to 
assess  interest  at  a  non-concessional 
interest  rate  above  the  ceiling  rate  of 
interest  set  by  the  RBI. 

In  prior  administrative  reviews  of  this 
order,  the  Department  has  found  this 
program  to  be  an  export  subsidy  because 
receipt  of  pre-shipment  export  financing 
is  contingent  upon  export  performance, 
and  the  interest  rates  are  below  those 
which  would  be  obtained  for 
comparable  commercial  financing.  See, 
e.g.,  Final  Results  of  Countervailing 
Duty  Administrative  Re\iew:  Certain 
Iron-Metal  Castings  From  India,  63  FR 
64050  (November  18,  1998)  (1996 
Indian  Castings  Final  Results).  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 
Therefore,  in  accordance  with  sections 
771(5)(D)  and  (E)  of  the  Act,  we 
continue  to  find  this  program 
countervailable  because  it  results  in  a 
financial  contribution  by  the 
government  in  the  form  of  a  loan  and 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  interest  savings. 
Moreover,  because  receipt  of  the 
financing  is  contingent  upon  export 
performance,  we  continue  to  find  the 
program  to  be  an  export  subsidy  under 
section  771(5A){B)  of  the  Act. 

To  determine  the  benefit  conferred 
under  this  program,  we  compared  the 
interest  rates  charged  under  the  pre- 
shipment  financing  program  to  a 
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benchmark  interest  rate.  As  our 
benchmark,  we  used  the  cash  credit 
rate.  In  the  1994  administrative  review 
of  this  order,  the  Department 
determined  that,  in  the  absence  of  a 
c:ompany-spncifir:  benchmark,  the  most 
comparable  short-term  benchmark  to 
measure  the  benefit  under  the  pre- 
shipment  export  financing  scheme  is  the 
cash  credit  interest  rate.  See  Final 
Results  of  Counten-aiUng  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Castings  From  India.  62  FR 
32297.  32304  (June  13.  1997)  11994 
Indian  Castings  Final  Resultsl.  The  cash 
credit  interest  rate  is  for  domestic 
working  capital  finance,  and  thus 
comparable  to  pre-and  post-shipment 
export  finance.  For  the  FOR,  we 
calculated  a  cash  credit  rate  of  16.31 
percent  based  on  the  short-term  interest 
rate  and  spread  information  reported  by 
the  GOI  in  its  February-  1,  1999 
questionnaire  response. 

We  compared  the  cash  credit 
benchmark  rate  to  the  interest  rates 
charged  on  pre-shipment  rupee  loans 
and  found  that  for  loans  granted  under 
this  program,  the  interest  rates  charged 
were  lower  than  the  benchmark  rate. 
Therefore,  in  accordance  with  section 
771(5){E)(ii)  of  the  Act,  this  program 
conferred  countervailable  benefits 
during  the  FOR  because  the  interest 
rates  charged  on  the  export  loans  were 
less  than  what  a  company  otherwise 
would  have  paid  on  comparable  short- 
term  commercial  loans. 

To  calculate  the  benefit  from  the  pre- 
shipment  loans,  we  compared  the  actual 
interest  paid  on  the  loans  with  the 
amount  of  interest  that  would  have  been 
paid  at  the  benchmark  interest  rate, 
VVhere  the  benchmark  rate  exceeded  the 
program  rates,  the  difference  between 
those  amounts  is  the  benefit. 

If  the  pre-shipment  financing  loans 
were  received  solely  to  finance  exports 
of  subject  merchandise  to  the  United 
States,  we  divided  the  benefit  derived 
from  those  loans  bv  exports  of  subject 
merchandise  to  ths  L-nited  States.  For 
all  other  pre-shipment  financing  loans, 
we  divided  the  benefit  by  total  exports 
to  all  destinations.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidies  from  this 
program  to  be  as  follows: 


Producers/exporters  which  used 
the  program  during  the  POR 


Ad  valo- 
rem rates 
(percent- 
ages) 


Producers/exporters  which  used 
the  program  dunng  the  POR 

Ad  valo- 
rem rates 
(percent- 
ages) 

Nandikeshwari  Iron  Foundry  Pvt. 

Ltd    .  .                

0.38 

R.B.  Aganwalla  &  Company 

RSI  Limited  

0.17 
0.38 

Serampore  Industries  Pvt.  Ltd  .... 

Uma  Iron  &  Steel  Company  

Victory  Castings  Ltd  

0.19 
003 
0.40 

Calcutta  Ferrous  Ltd  

0.04 

Commex  Corporation  

0  03 

Dinesh  Brothers  (Pvt )  Ltd    

0.44 

Ganapati  Suppliers  Pvt.  Ltd  

Kajana  Iron  Castings  Ltd  

0.24 
0.22 

B.  Post-Shipment  Export  Financing 

Post-shipment  export  financing 
consists  of  loans  in  the  form  of  trade  bill 
discounting  or  advances  by  commercial 
banks.  The  credit  covers  the  period  from 
the  date  of  shipment  of  the  goods,  to  the 
date  of  realization  of  export  proceeds 
from  the  overseas  customer.  Post- 
shipment  finance,  therefore,  is  a 
working  capital  finance  or  sales  finance 
against  receivables.  The  interest  amount 
owed  is  deducted  from  the  total  amount 
of  the  bill  at  the  time  of  discounting  by 
the  bank.  The  exporter's  account  is  then 
credited  for  the  rupee  equivalent  of  the 
net  amount. 

In  general,  post-shipment  loans  are 
granted  for  a  period  of  up  to  90  days. 
The  following  interest  rates  were 
charged  on  post-shipment  loans  up  to 
90  days:  13.0  percent  for  the  period 
JanuaJry  1,  1997  through  June  23.  1997. 
12.0  percent  for  the  period  June  24. 
1997  through  October  21.  1997.  and  11.0 
percent  for  the  period  October  22.  1997 
through  December  31.  1997. 

For  loans  not  repaid  within  the 
negotiated  number  of  days  (90  days 
maximum),  banks  assessed  the 
following  rates  of  interest  for  the 
number  of  days  the  loans  were  overdue, 
up  to  six  months  from  the  date  of 
shipment:  15.0  percent  for  the  period 
January  1,  1997  through  June  23,  1997, 
14.0  percent  for  the  period  June  24, 
1997  through  October  21,  1997.  and  13.0 
percent  for  the  period  October  22.  1997 
through  December  31.  1997.  If  a  post- 
shipment  loan  was  not  repaid  within  six 
months  of  the  date  of  shipment,  an 
exporter  would  lose  the  concessional 
interest  rate  on  the  financing,  and 
interest  would  be  charged  at  a 
conrniercial  rate  determined  by  the 
banks. 

In  prior  administrative  reviews,  the 
Department  has  found  this  program  to 
be  an  export  subsidy  because  receipt  of 
the  post-shipment  financing  is 
contingent  upon  export  performance, 
and  the  interest  rates  are  below  those 
which  would  be  obtained  for 
comparable  commercial  financing.  See. 
e.g.,  1996  Indian  Castings  Final  Results 
at  63  FR  64051.  No  new  information  or 
evidence  of  changed  circumstances  has 


been  submitted  in  this  proceeding  to 
warrant  reconsideration  of  this  finding. 
Therefore,  in  accordance  with  sections 
771(5](D)and  (E)  of  the  Act,  we 
continue  to  find  this  program 
countervailable  because  it  results  in  a 
financial  contribution  by  the 
government  in  the  form  of  a  loan  and 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  interest  savings. 
Moreover,  because  receipt  of  the 
financing  is  contingent  upon  export 
performance,  we  continue  to  find  the 
program  to  be  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act. 

To  determine  the  benefit  conferred 
under  this  program,  we  compared  the 
interest  rates  charged  under  the  post- 
shipment  financing  program  to  a 
benchmark  interest  rate.  To  measure  the 
benefit  each  company  received  under 
the  post-shipment  financing  scheme,  we 
used  as  our  benchmark  interest  rate  the 
cash  credit  rate  for  1997,  as  discussed 
above  in  the  pre-shipment  export 
financing  section.  Because  the  loans 
under  this  program  are  discounted,  and 
the  effective  interest  rates  paid  by  the 
exporters  on  the  loans  are  discounted 
rates,  we  derived  a  discounted 
benchmark  rate  from  the  cash  credit  rate 
of  14.02  percent  to  measure  the  benefits 
conferred  by  this  program. 

We  compared  the  discounted  cash 
credit  benchmark  rate  to  the  interest 
rates  charged  on  post-shipment  loans. 
We  found  that  for  loans  granted  under 
this  program,  the  interest  rates  charged 
were  lower  than  the  benchmark  rate. 
Therefore,  in  accordance  with  section 
771(5)(E){ii)  of  the  Act.  this  program 
conferred  countervailable  benefits 
during  the  POR  where  the  interest  rates 
charged  on  the  loans  were  less  than 
what  a  company  otherwise  would  have 
paid  on  comparable  short-term 
commercial  loans. 

To  calculate  the  benefit  from  these 
loans,  we  followed  the  same  short-term 
loan  methodology  discussed  above  for 
pre-shipment  financing.  We  divided  the 
benefit  by  either  total  exports  to  all 
markets,  total  exports  to  the  United 
States,  or  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  whether  the  company  was 
able  to  segregate  its  post-shipment 
financing  by  merchandise  and 
destination.  On  this  basis,  we 
preliminarily  determine  the  net 
countervailable  subsidies  from  this 
program  to  be  as  follows: 


Producers/exporters  which  used 
the  program  during  the  POR 


Ad  valo- 
rem rates 
(percent- 
ages) 


Bengal  Export  Corporation 
Calcutta  Ferrous  Ltd 


0.23 
0.25 
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Producers'exporters  which  used 
the  program  during  the  POR 


Ad  valo- 
rem rates 
(percent- 


ages) 

Calcutta  Iron  Foundry  

Carnat'on  Industries  Ltd  

0.37 
0  25 

Commex  Corporation  

0  19 

Crescent  Foundry  Co.  Pvt.  Ltd  ... 
Dinesh  Brothers  (Pvt.)  Ltd  

0.11 
0.31 

Ganapati  Suppliers  Pvt.  Ltd  

Kaiana  iron  Castings  Ltd  

Nandikeshwarl  Iron  Foundry  Pvt. 

Ltd      

0.40 
0.35 

0  20 

R  B  .Agarwalla  &  Company 

RSI  Limited             

0.22 
0  29 

Serampore  Industnes  Pvt.  Ltd  .... 

Uma  Iron  &  Steel  Company  

Victory  Castings  Ltd. 0.23%  

0.24 
0.20 
0.30 

C.  Exemption  of  Export  Credit  From 
Interest  Taxes 

Indian  commercial  banks  are  required 
to  pay  a  tax  on  all  interest  accrued  from 
borrowers.  The  banks  pass  along  this 
interest  tax  to  borrowers  in  it.s  entirety. 
As  of  April  1,  199.3,  the  GOI  exempted 
from  the  interest  tax  all  interest  accruing 
to  a  commercial  bank  on  export-related 
loans.  In  the  1993  administrative 
review,  we  determined  that  this  tax 
exemption  is  an  export  subsidy,  and 
thus  countervailable.  because  onlv 
interest  accruing  on  loans  and  advances 
made  to  exporters  in  the  form  of  export 
credit  is  exempt  from  the  interest  tax 
See  Final  Results  of  Counten-ailmg  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Castings  From  India.  61  FR 
64676.  64686  (December  6,  1996)  (1993 
Indian  Castings  Final  Results  I.  No  new 
information  or  evidence  of  changed 
circumstances  has  been  submitted  in 
this  proceeding  to  warrant 
reconsideration  of  this  finding. 
Therefore,  in  accordance  with  sections 
771(5)(D)  and  (E)  of  the  Act,  we 
continue  to  find  this  program 
countervailable  because  it  results  in  a 
financial  contribution  by  the 
government  in  the  form  of  revenue 
forgone  and  provides  a  benefit  to  the 
recipient  in  the  amount  of  the  interest 
tax  savings.  Moreover,  because  receipt 
of  the  interest  tax  exemption  is 
contingent  upon  export  performance, 
we  continue  to  find  the  program  to  be 
an  export  subsidy  under  section 
771(5A)(B)oftheAct. 

During  the  POR,  fifteen  of  the 
respondent  companies  made  interest 
payments  on  export-related  loans. 
through  either  or  both,  the  pre-  and 
post-shipment  financing  schemes,  and 
thus,  were  exempt  from  paving  the 
interest  tax  under  this  program  To 
calculate  the  benefit  for  each  company, 
we  first  determined  the  total  amount  of 
interest  paid  by  each  exporter  during 
the  POR  by  adding  the  interest 


payments  made  on  all  pre-  and  post- 
shipment  export  loans.  We  then 
multiplied  this  amount  by  the  tax  rate 
which  the  interest  amount  would  have 
been  subject  to,  if  not  for  the  exemption 
during  the  POR.  During  the  POR, 
exporters  were  exempt  from  paying  a 
three  (3.0)  percent  interest  tax  for  the 
period  January  1,  1997  through  March 
31.  1997,  anda  two  (2.0)  percent 
interest  tax  for  the  period  April  1.  1997 
through  December  31.  1997. 

Next,  we  divided  the  benefit  by  the 
f.o.b.  value  of  each  company's  total 
exports  to  all  markets,  total  exports  to 
the  United  States,  or  exports  of  subject 
merchandise  to  the  United  States, 
depending  on  whether  the  export 
financing  was  tied  to  total  exports  or 
only  exports  of  subject  castings  to  the 
United  States.  On  this  basis,  we 
preliminarily  determine  the  net 
counter\'ailable  subsidies  from  this 
program  to  be  as  follows: 


Ad  valo- 

Producers/exporters which  used 

rem  rates 

the  program  dunng  the  POR 

(percent- 

ages) 

Bengal  Export  Corporation  

0.05 

Calcutta  Ferrous  Ltd  

0  06 

Calcutta  Iron  Foundry  

0.05 

Carnation  Industnes  Ltd  

0.14 

Commex  Corporation   

0.04 

Crescent  Foundry  Co.  Pvt.  Ltd  ... 

0.02 

Dinesh  Brothers  (Pvt.)  Ltd  

0  11 

Ganapati  Suppliers  Pvt.  Ltd  

0.13 

Kajaria  Iron  Castings  Ltd  

0.16 

Nandikeshwan  Iron  Foundry  Pvt 

Ltd  

0.09 

R  B,  ,Aga".v3!!a  &  Company 

0.07 

RSI  Limited  

0.13 

Serampore  Inoustnes  Pvt.  Ltd  .... 

0.07 

Uma  Iron  &  Steel  Company  

0.06 

Victory  Castings  Ltd      

0  12 

D.  Income  Tax  Deductions  Under 
Section  80HHC 

Under  section  80HHC  of  the  Income 
Tax  Act.  the  GOI  allows  exporters  to 
deduct  profits  derived  from  the  export 
of  merchandise  from  taxable  income.  In 
prior  administrative  reviews  of  this 
order,  the  Department  has  found  this 
program  to  be  an  export  subsidy,  and 
thus  countervailable.  because  receipt  of 
the  benefit  is  contingent  upon  export 
performance.  See.  e.g..  1994  and  1996 
Indian  Castings  Final  Results  at  62  FR 
32298  and  63  FR  64051.  respectively. 
No  new  information  or  evidence  of 
changed  circumstances  has  been 
submitted  in  this  proci^eding  to  warrant 
reconsideration  of  this  finding, 
Therefore,  in  accordance  with  sections 
77l(5)(D)  and  (E)  of  the  Act,  we 
continue  to  find  this  program 
countervailable  because  it  results  in  a 
financial  contribution  by  the 
government  in  the  form  of  tax  revenue 


not  collected  which  also  constitutes  the 
benefit.  Moreover,  because  receipt  of  the 
tax  deduction  is  contingent  upon  export 
performance,  we  continue  to  find  the 
program  to  be  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act. 

In  its  questionnaire  responses,  Kiswok 
Industries  (P)  Ltd  (Kiswok  Industries) 
stated  that  its  profit  rate  on  export  sales 
of  subject  castings  is  lower  than  the 
profit  rate  the  company  realizes  on  the 
export  sales  of  other  castings.  The 
company  submitted  audited  derivations 
of  its  profit  rate  for  exports  of  subject 
castings  in  1997,  and  its  profit  rate  for 
exports  of  other  castings  for  the  same 
year.  The  company  then  calculated  that 
portion  of  the  80HHC  tax  deduction 
which  was  applicable  to  export  profit 
earned  on  subject  castings. 

In  prior  reviews  of  this  order,  the 
Department  has  found  the  section 
80HHC  tax  deduction  program  to  be  an 
"untied"  export  subsidy  program.  The 
benefits  provided  under  this  program 
are  not  tied  to  the  production  or  sale  of 
a  particular  product  or  products.  It  is 
the  Department's  consistent  and  long- 
standing practice  to  attribute  a  benefit 
from  an  export  subsidy  that  is  not  tied 
to  a  particular  product  or  market  to  all 
products  exported  by  the  company.  See, 
e.g.,  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Pasta  from 
Turkey,  61  FR  30366,  30370,  (June  14, 
1996).  Therefore,  to  calculate  the  benefit 
Kiswok  Industries  received  under  the 
section  80HHC  program,  we  have  not 
made  any  adjustments  to  our  standard 
allocation  methodology. 

To  calculate  the  benefit  each  company 
received  under  section  80HHC.  we 
subtracted  the  total  amount  of  income 
tax  the  company  actually  paid  during 
the  review  period  from  the  amount  of 
tax  the  company  otherwise  would  have 
paid  had  it  not  claimed  a  deduction 
under  section  80HHC.  We  then  divided 
this  difference  by  the  f.o.b.  value  of  the 
company's  total  exports. 

For  those  companies  which  used 
section  80HHC  during  the  POR,  we 
preliminarily  determine  the  net 
countervailable  subsidies  from  this 
program  to  be  as  follows: 


Producers/exporters  which  used 
the  program  during  the  POR 

1 

Ad  valo- 
rem rales 
(percent- 
ages) 

Bengal  Export  Corporation  

Calcutta  Ferrous  Ltd  

8.07 

1.66 

Carnation  Industnes  Ltd  

0  33 

Commex  Corporation  

Crescent  Foundry  Co.  Pvt.  Ltd  ... 
Dinesh  Brothers  (Pvt.)  Ltd   

2.45 
0.71 
0.74 

Ganapati  Suppliers  Pvt.  Ltd  

Kajana  Iron  Castings  Ltd  

4.40 
0.70 

Kiswok  Industnes  Pvt.  Ltd  

14.90 

61596 


Federal 


Register/ Vol. 


64,  No.  218 /Friday,  November  12,  1999 /Notices 


Producers/exporters  which  used 
the  program  dunng  the  POR 


Nandikeshwan  Iron  Foundry  Pvt. 

Ltd  

R  B  AganA/alla  &  Company 

RSI  Limited     

Serampore  Industries  Pvt.  Ltd  .... 

Super  Iron  Foundry        

Uma  Iron  A  Steel  Company  


Ad  valo- 
rem rates 
(percent- 
ages) 


1.77 
3.10 
0.10 
0.54 

1.08 
1.81 


E  Import  Mechanism  (Sale  of  Licenses) 

The  C(D[  allows  companies  to  transfer 
certain  types  of  import  licenses  to  other 
companies  in  India.  In  prior 
administrative  reviews  of  this  order,  the 
Departmt'nt  has  found  the  sale  of  these 
licenses  to  be  an  export  subsidy,  and 
thus  countervailable,  because 
companies  receive  these  licenses  based 
on  thf  ir  status  as  exporters.  See.  e.g., 
1996  Indian  Castings  Final  Results  at 
fi405 1.  No  new  information  or  evidence 
of  changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  finding. 
Therefore,  in  accordance  with  sections 
771(5){D)  and  (E)  of  the  Act.  we 
continue  to  find  this  program 
countervailable  because  it  results  in  a 
financial  contribution  by  the 
government  and  provides  a  benefit  in 
the  amount  of  revenue  received  on  the 
sale  of  the  license.  Moreover,  because 
receipt  of  the  license  is  contingent  upon 
export  performance,  we  continue  to  find 
the  program  to  be  an  export  subsidy 
under  section  771(5.-\)(B)  of  the  Act. 

During  the  POR.  two  of  the 
respondent  companies  sold  Special 
Import  Licenses.  Special  Import 
Licenses  are  issued  to  exporters 
classified  as  export  houses,  trading 
houses,  and  star  trading  houses  by  the 
Ministry  of  Commerce.  Special  Import 
Licenses  are  effective  for  a  period  of  12 
months  and  are  issued  at  a  certain 
percentage  of  f.o.b.  value  of  exports 
Because  the  sale  of  the  Special  Import 
Licenses  were  not  tied  to  specific 
shipments,  we  calculated  the  net 
subsidy  rates  by  dividing  the  total 
amount  of  proceeds  each  company 
received  from  the  sale  of  the  licenses  by 
the  total  f.o.b,  value  of  its  exports  of  all 
products  to  all  markets.  We 
preliminarily  determine  the  net 
countervailable  subsidies  from  the  sale 
of  the  Special  Import  Licenses  to  be  as 
follows: 


Producers/exporters  which  used 
the  program  during  the  POR 


Ad  valo- 
rem rates 
(percent- 
ages) 


Kaiara  iron  Castings  Ltd 

Serampore  Industnes  Pvt.  Ltd 


0.16 
0.47 


F.  Passbook  Scheme 

On  April  1.  1996,  the  GOI  introduced 
the  Passbook  Scheme  which  provided 
exporters  with  credits  that  could  be 
used  to  pay  the  countervailing  and 
custom  duties  levied  on  imported 
products.  The  Passbook  Scheme  was 
available  to  certain  categories  of 
exporters,  i.e..  those  manufacturer  and 
merchant  exporters  which  were  granted 
the  status  of  export  house,  trading 
house,  star  trading  house,  or  super  star 
trading  house.  Upon  the  export  of 
finished  goods,  which  were  produced 
with  indigenous  raw  materials,  and  not 
imported  materials,  the  exporter  was 
eligible  to  claim  credits  which  could  be 
used  to  pay  customs  duties  on 
subsequent  imports.  The  passbook 
scheme  was  only  applicable  for  those 
exported  products  for  which  standard 
input/output  norms  had  been  fixed.  The 
standard  input/output  norms  set  out 
quantities  of  imported  raw  materials 
needed  to  produce  one  unit  of  finished 
output.  The  credit  in  the  passbook 
scheme  was  calculated  on  the  basis  of 
input/output  norms  for  the  deemed 
input  content  of  the  exported  product. 
The  Indian  Customs  Authority  (ICA) 
determined  the  basic  customs  duty 
payable  against  the  input  as  if  it  had 
been  imported  and  not  sourced  from  the 
domestic  market.  A  company's  passbook 
account  was  then  credited  for  the 
amount  equivalent  to  the  basic  customs 
duty  payaijle  on  such  deemed  imports. 
The  company  could  then  utilize  the 
credits  in  its  passbook  account  lo  pay 
the  countervailing  and  customs  duty 
levied  on  imported  goods.  Any  good 
which  was  not  included  in  the  Negative 
List  of  Imports  could  be  imported  under 
the  Passbook  Scheme.  Payment  of  the 
duties  was  made  through  a  debit  entr\' 
in  the  company's  passbook  account  by 
the  ICA. 

The  GOI  reported,  and  we  verified, 
that  it  was  not  mandatory-  for  the 
passbook  holder  to  consume  the  goods, 
imported  with  passbook  credits,  in  the 
production  of  exported  products.  There 
was  no  relation  between  the  imported 
goods  and  the  production  of  the 
exporter  and  no  relation  between  the 
standard  input/ output  norms  of  the 
export  product  and  the  goods  being 
imported  with  passbook  credits.  The 
norms  were  simply  used  to  calculate  the 
credits.  A  company  could  not  transfer  or 
sell  passbook  credits  received,  but  the 
goods  imported  with  passbook  credits 
could  be  transferred  or  sold  in  the 
domestic  market.  See  Memorandum  to 
David  Mueller:  Verification  of  the 
Questionnaire  Responses  Submitted  by 
the  Government  of  India,  (September  9. 


1999).  at  page  3-4.  (public  document  on 
file  in  CRU)  [GOI  Verification  Report). 

The  Passbook  Scheme  was  terminated 
effective  April  1,  1997,  with  the 
introduction  of  the  Duty  Entitlement 
Passbook  Scheme  [see  "Duty 
Entitlement  Passbook  Scheme"  section 
below)  .  Exports  made  on  or  before 
March  31,  1997,  were  eligible  for 
passbook  credits  The  last  day  a 
company  could  apply  for  passbook 
credits  was  December  31,  1997.  A 
company  had  until  [une  30.  1999,  to  use 
the  passbook  credits  to  pay  import 
duties. 

The  Illustrative  List  of  Export 
Subsidies,  incorporated  as  Annex  I  of 
the  Subsidies  .Agreement,  under  item  (i) 
specifies  that  the  remission  or  drawback 
of  import  charges  in  excess  of  those 
levied  on  imported  inputs  that  are 
consumed  in  the  production  of  the 
exported  product  constitutes  an  export 
subsidy.  The  SAA  states  that,  though 
the  Illustrative  List  has  no  direct 
application  to  the  CVD  portion  of  the 
Subsidies  Agreement,  the  Department 
will  adhere  to  the  List,  except  where  it 
is  inconsistent  with  the  principles  set 
forth  in  the  Act.  See  SAA  at  928. 
Therefore,  to  determine  whether  inputs 
are  consumed  in  the  production 
process,  the  Department  establishes 
whether  the  government  of  the 
exporting  country  has  in  place  a  system 
to  confirm  which  inputs  are  consumed 
in  the  production  process  of  the 
exported  product.  With  respect  to  the 
Passbook  Scheme,  no  such  system 
existed.  The  credits  granted  to  passbook 
holders  were  calculated  on  the  basis  of 
standard  input/output  norms 
independently  of  whether  the  inputs 
were  imported,  whether  duty  was  paid 
on  them,  or  whether  the  inputs  were 
actually  used  for  export  production. 
Moreover,  the  passbook  holder  was 
under  no  obligation  to  either  import  the 
inputs  used  to  produce  the  exported 
product  against  which  the  credits  were 
received  or  consume  the  imported  goods 
in  the  production  of  exported  goods. 
Under  the  Passbook  Scheme,  upon  the 
export  of  a  finished  product,  a  exporter 
was  simply  granted  an  amount  of  credit 
based  on  the  amount  of  customs  duty 
which  would  have  been  paid  on  the 
input  materials  had  they  been  imported. 

Based  on  these  facts,  in  accordance 
with  sections  771  (5)(D).  (E),  and  (5A)(B) 
of  the  Act,  we  preliminarily  determine 
that  the  Passbook  Scheme  is  a 
countervailable  export  subsidy.  Within 
the  meaning  of  section  771(5)(D)  of  the 
Act.  a  financial  contribution  was 
provided  by  the  government  in  the  form 
of  customs  duty  revenue  forgone.  The 
amount  of  customs  duty  which  should 
have  been  paid  by  the  company  to 
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import  the  goods  constitutes  the  benefit 

under  section  771  (5)(E)  of  the  Act. 
Because  receipt  of  the  passbook  credits 
was  contingent  upon  export 
performance,  we  preliminarily  find  the 
program  to  be  an  export  subsidy  under 
section  771  (5 A )(B)  of  the  Act.  During 
the  POR.  Calcutta  Ferrous  Ltd..  Kajaria 
Iron  Castings  Ltd.  (Kajaria  Iron 
Castings),  and  Nandikeshwari  Iron 
Foundry  Pvt.  Ltd.  used  passbook  credits 
to  import  goods  duty  free. 

To  calculate  the  benefit  conferred  bv 
this  program,  we  summed  the  amount  of 
passbook  credits  each  respondent 
company  used  during  the  POR  to  pav 
the  customs  duty  on  goods  imported. 
We  then  divided  the  benefit  bv  each 
company's  fob  value  of  total  exports 
for  1997.  On  this  basis,  we  preliminarily 
determine  the  net  countervailable 
subsidies  from  the  Passbook  Scheme  to 
be  as  follows: 


Producers/exponers  which  used 
the  program  during  the  POR 

Ad  valo- 
rem rates 
(percent- 
ages) 

Calcutta  Ferrous  Ltd  

7.27 

Kajaria  Iron  Castings  Ltd 

Nandikeshwari  Iron  Foundry  Pvt. 

Ltd  

3.60 

9  82 

G.  Duty  Entitlement  Passbook  Scheme 

The  Dut\-  Entitlement  Passbook 
Scheme  (DEPB)  was  introduced  on 
April  1.  1997.  to  replace  the  Passbook 
Scheme.  Like  the  Passbook  Scheme, 
receipt  of  DEPB  credits  is  contingent 
upon  export  performance.  The  DEPB 
provides  credits  to  passbook  holders 
either  on  a  pre-export  or  post-export 
basis.  All  merchant  and  manufacturing 
export  units  are  eligible  for  DEPB 
credits.  A  company  which  exported 
during  a  three-year  period  prior  to 
submitting  an  DEPB  application  is 
eligible  for  pre-export  credits.  DEPB  on 
a  pre-export  basis  assists  an  exporter  in 
obtaining  import  materials  required  for 
the  production  of  an  exported  good. 
DEPB  on  a  post-export  basis  is  virtualh' 
identical  to  the  Passbook  Scheme.  Post- 
export  credits,  which  are  granted  against 
exports  already  made,  are  allowed  at  a 
percentage  of  f.o.b.  value  of  exports 
which  is  announced  by  the  Ministn'  of 
Commerce.  The  DEPB  percentage  rates 
are  determined  on  the  basis  of  the 
standard  input/output  norms  table. 
which  sets  forth  the  average  amount  of 
inputs  required  for  the  manufacture  of 
one  unit  of  finished  product.  The 
percentage  of  f.o.b.  value  at  which 
castings  exporters  can  claim  DEPB 
credits  is  6.0  percent.  During  the  POR. 
those  castings  exporters  which  used  the 
program  received  DEPB  credits  on  a 


post-export  basis.  To  calculate  a  castings 
exporter's  DEPB  credits  on  a  post-export 
basis,  the  GOI  simply  multiplies  the 
company's  total  f.o.b.  value  of  exports 
by  6.0  percent.  The  company's  passbook 
account  is  then  credited  in  an  amount 
equivalent  to  6.0  percent  of  its  total 
f.o.b.  value  of  exports.  DEPB  credits, 
received  on  a  post-export  basis,  are 
valid  for  a  period  of  12  months  and  can 
be  used  to  pay  the  import  duties  on  any 
good  (i.e.,  raw  material  or  capital  good), 
except  those  included  on  the  Negative 
List  of  Imports.  The  goods  imported 
with  DEPB  credits  can  either  be 
incorporated  in  the  production  of  a 
domestic  or  export  good,  or  directly  sold 
on  the  domestic  market.  Similarly, 
DEPB  credits  earned  on  a  post-export 
basis  can  be  sold  in  the  form  of  a  license 
on  the  domestic  market.  During  the 
POR.  no  respondent  used  DEPB  credits 
to  import  goods,  but  three  castings 
exporters  sold  DEPB  licenses. 

Like  the  Passbook  Scheme,  we 
preliminarily  find  that  DEPB  on  a  post- 
export  basis  is  not  a  permitted  drawback 
or  substitution  drawback  scheme.  The 
GOI  does  not  ha\e  m  place  a  system  or 
procedure  to  confirm  whether  the 
imported  inputs  are  consumed  in  the 
production  of  an  exported  product. 
When  a  company  exports  goods,  it  is 
granted  DEPB  credits  which  can  be  used 
without  restriction.  With  DEPB  credits 
earned  on  a  post-export  basis,  a 
company  has  the  option  of  using  the 
credits  to;  (1)  import  goods  for  domestic 
or  export  production.  (2)  import  goods 
for  domestic  sale,  or  (3)  sell  the  credits 
in  the  form  of  a  license  to  another 
company. 

Therefore,  in  accordance  with 
sections  771(5)(D).  (E).  and  (5A)(B)  of 
the  Act.  we  preliminarily  determine  that 
DEPB  on  a  post-export  basis  is  a 
counter\'ailablp  export  subsidy.  Within 
the  meaning  of  section  771  (5)(D)  and 
(E)  of  the  .-^ct.  a  financial  contribution 
is  pro\'ided  and  the  amount  of  revenue 
received  on  the  sale  of  the  DEPB  license 
constitutes  the  benefit.  Moreover, 
because  receipt  of  the  subsidy  is 
contingent  upon  export  performance, 
we  preliminarily  find  the  program  to  be 
an  export  subsidy  under  section 
771(5A)(B)  of  the  Act.  During  the  POR, 
Dinesh  Brothers  (PM.)  Ltd.. 
Nandikeshwari  Iron  Foundry  P\1.  Ltd., 
and  Victory  Castings  sold  DEPB  credits 
on  the  domestic  market. 

To  calculate  the  benefit  conferred  by 
this  program,  we  summed  the  revenue 
each  company  received  from  the  sale  of 
the  DEPB  post-export  credits.  If  the 
DEPB  credits  were  received  on  the  basis 
of  exports  of  subject  merchandise  to  the 
United  States,  then  we  divided  the 
benefit  by  the  company's  f.o.b.  value  of 


export  of  subject  merchandise  to  the 
United  States  for  1997.  For  DEPB  credits 
received  on  the  basis  of  all  exports,  we 
divided  the  benefit  by  the  company's 
f.o.b.  value  of  total  exports  for  1997.  On 
this  basis,  we  preliminarily  determine 
the  net  countervailable  subsidies  from 
DEPB  on  a  post-export  basis  to  be  as 
follows; 

I    Ad  valo- 


Producers/exporters  which  used 
the  program  dunng  the  POR 

rem  rates 
(percent- 
ages) 

Dinesh  Brothers  (Pvt.)  Ltd  

Nandikeshwari  Iron  Foundry  Pvt. 
Ltd  

0.11 
1  46 

Victory  Castings  Ltd  

1  06 

//.  Programs  Preliminarily  Determined 
Not  To  Be  Counten'ailable 

A.  Long-Term  Financing  From  "Ail- 
India  Development  Banks" 

In  their  "Additional  Subsidy 
Allegations"  submission  of  November  6, 
1998,  petitioners  allege  that  the  GOI  is 
providing  long-term,  low-interest 
financing  to  certain  Indian  producers/ 
exporters  through  a  number  of  All-India 
Development  Banks.  The  All-India 
Development  Banks  include  the 
following  financial  institutions: 
Industrial  Development  Bank  of  India 
(IDBI).  Industrial  Investment  Bank  of 
India  (IIBI),  Industrial  Credit  and 
Investment  Corporation  of  India, 
Industrial  Financial  Corporation  of 
India,  and  Lift  Insurance  Corporation 
(LIC)  In  their  submission,  petitioners 
allege  that  these  financial  institutions, 
which  are  either  wholly-  or  majority- 
owned  by  the  GOI,  are  "non- 
conventional"  and  "non-conunercial"  in 
nature.  They  contend  that  financial 
assistance  provided  by  the  All-India 
Development  Banks  is  export-related 
and,  therefore,  specific. 

In  its  questionnaire  responses,  the 
GOI  reported  and  we  verified  that  the 
All-India  Development  Banks  function 
as  the  principal  financial  institutions  for 
promoting  and  developing  industries. 
These  credit  agencies  assist  and 
promote  industrial  development, 
reconstruction  and  revival,  and 
undertake  the  rehabilitation  of  medium- 
and  large-sized  industrial  units  by 
providing  assistance  and  operating 
schemes.  Financial  assistance  is 
provided  under  a  number  of  schemes, 
such  as:  project  finance,  equipment 
finance,  asset  credit,  corporate  loan, 
working  capital  loan,  and  equipment 
lease.  With  respect  to  the  project  finance 
scheme,  the  program  under  which  two 
respondent  companies  received  loans, 
the  financial  institutions  provide  long- 
and  medium-term  credits  to  promoters/ 
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entreprpnpurs  who  want  to  construct 
now  industrial  units,  expand  existing 
unit.s.  and  rehabilitate  sick  units  in 
India.  Any  company,  a  domestic 
producer  or  exporting  unit,  in  ciny 
indu.strial  sector  can  receive  a  term  loan 
under  the  project  finance  scheme 
provided  that  the  borrower  is 
creditworthy  and  the  proposed  project 
i.s  financially  and  commercially  viable. 
Receipt  of  a  loan  is  not  contingent  upon 
exportation. 

When  deciding  whether  to  grant  a 
loan,  the  financial  institutions  examine 
the  following  financial  indicators  of  the 
(ompanv:  debt-to-f  quity  ratio,  debt 
services  coverage  ratio,  gross  profit, 
operating  profit,  break-even  ratio, 
internal  rate  of  return,  and  cost  of 
capital.  In  addition,  the  financial 
institutions  request  data  regarding  a 
borrower's  sales  information,  which 
does  include  export  data,  market 
opportunities  (both  domestic  and 
international),  and  domestic  and 
international  competition.  This 
information  is  collected  so  the  banks 
can  assess  the  commercial  viability  of 
the  promoters'  project  and  the 
borrowers'  financial  health  and  thus, 
abilitv  to  repav  the  loan.  See  GOI 
Verification  Report  at  5. 

During  the  POR.  Kajaria  Iron  Castings 
had  outstanding  project  finance  term 
loans  from  the  IDBI.  IIBI.  and  LIC.  and 
Kiswok  Industries  had  outstanding  a 
project  finance  term  loan  from  the  IDBI. 
At  verification,  we  meet  with  IDBI,  IIBI, 
and  LIC  hank  officials  to  discuss  the 
number  and  types  of  companies  to 
which  the  financial  institutions  have 
extended  long-term  loans  under  the 
project  finance  scheme  over  the  period 
1993  through  1997.  in  particular 
exporters  and  the  basic  metals  sector. 
The  officials  stated  that  the  banks  do  not 
maintain  databases  which  indicate  the 
number  of  loans  and  loan  amounts 
granted  specifically  to  exporters; 
however,  their  lending  patterns  to 
industrial  borrowers  are  presented  in 
their  annual  reports. 

.■\t  verification,  we  reviewed  the 
banks'  annual  reports  which  discuss 
industry-wide  term  loan  assistance 
provided  from  fiscal  vear  1993-1994 
through  fiscal  year  1997-1998  See  GOI 
Verification  Report  at  Exhibit  2.  We 
noted  that  the  institutions  extended 
loans  to  a  wide  and  diverse  range  of 
industries,  including:  food 
manufacturing,  cotton  textiles,  paper 
and  paper  products,  rubber  products, 
chemical  and  pharmaceutical, 
fertilizers,  cement,  basic  metals  which 
includes  iron,  steel,  and  non-ferrous 
metals,  metal  products,  machinery 
(other  than  electrical),  electrical 
machinery/equipment,  transport 


equipment,  electricity  generation, 
services  including  hotels,  and  others. 
The  officials  explained  that  the 
institutions  lend  long-term  loans  to  a 
wide  range  of  industries  because  the 
institutions'  exposure  to  any  one 
industry  cannot  exceed  15  percent  of 
the  total  loan  amount  granted  in  a  fiscal 
year. 

We  analyzed  whether  the  financial 
assistance  provided  by  the  All-India 
Development  Banks  is  export-related. 
Based  on  the  fact  that  a  company, 
whether  a  domestic  producer  or 
exporting  unit,  can  receive  a  long-term 
loan  from  the  All-India  Development 
Banks  and  that  the  financing  is  not 
contingent  upon  export  performance, 
we  preliminarily  determine  that 
financing  provided  by  the  IDBI.  IIBI. 
and  Lie  is  not  an  export  subsidy  under 
section  771(5A)(B)  of  the  Act. 

We  also  analyzed  whether  the  long- 
term  financing  provided  by  the  All- 
India  Development  Banks  is  specific  in 
law  {de  jure  specificity),  or  in  fact  [de 
facto  specificity),  within  the  meaning  of 
section  771(5A)P)(i)  and  (iii)  of  the  Act. 
See  also  SAA,  H,  Doc.  No,  316,  Vol,  1, 
103d  Cong,  2d  Sess.  932  (1994).  First, 
we  examined  the  respective  banking 
acts  for  the  IDBI.  IIBI,  and  LIC.  We 
noted  that  the  banking  act  for  each 
financial  institution  did  not,  in  any  way, 
limit  the  industries  or  companies  to 
which  the  institutions  can  provide 
financial  assistance  or  instruct  the 
institutions  to  provide  financial 
assistance  to  exporting  units.  We  also 
examined  the  specifications  for  receipt 
of  a  term  loan  under  the  project  finance 
scheme.  We  noted  that  any  industrial 
concern  is  eligible  for  assistance.  An 
industrial  concern  is  defined  as  any 
concern  engaged,  or  to  be  engaged  in,  a 
number  of  areas,  including,  but  not 
limited  to: 

(i)  The  manufacture,  preservation  or 
processing  of  goods;  (ii)  shipping;  (iii) 
mining  including  development  of 
mines;  (iv)  the  hotel  industry;  (v)  the 
transport  of  passengers  of  goods  by  road 
or  by  water  or  air;  (vi)  the  generation, 
storage,  or  distribution  of  electricity  of 
any  other  form  or  energy;  (vii)  providing 
medical,  health,  or  other  allied  services, 
etc.  See  The  Industrial  Development 
Bank  of  India  Act,  1964,  and  the 
Industrial  Reconstruction  Bank  of  India 
Act,  1984,  for  a  complete  description  of 
an  industrial  concern,  submitted  as 
Armexure  II  and  Annexure  III, 
respectively,  in  the  GOIs  June  22,  1999 
response.  Based  on  our  analysis,  we 
preliminarily  determine  that  long-term 
loans  provided  by  the  IDBI,  IIBI,  and 
LIC  are  not  de  jure  specific  under 
section  771(5A)(D)(i)  of  the  Act.  . 


We  then  examined  data  on  the 
distribution  of  long-term  loans  under 
the  project  finance  scheme  by  the 
financial  institutions  to  determine 
whether  the  provision  of  the  loans  meet 
the  criteria  for  de  facto  specificity  under 
section  771(5A)(D)(iii)  of  the  Act'.  We 
found  that  term  loans  provided  under 
the  project  finance  scheme  were 
distributed  to  a  large  number  of 
companies  in  a  wide  variety  of 
industries.  The  basic  metals  sector  did 
not  receive  a  disproportionate  amount 
of  the  loans  provided  by  the  financial 
institutions.  We  also  found  that  the  GOI 
did  not  exercise  any  discretion  over  the 
financial  institutions  with  respect  to 
their  lending  decisions.  Based  on  these 
facts,  we  preliminarily  determine  that 
long-term  loans  provided  by  the  IDBI, 
IIBI,  and  LIC  are  not  de  facto  specific 
under  section  771(5A)(D)(iii)  of  the  Act, 
Therefore,  based  on  our  analysis,  we 
preliminarily  determine  that  long-term 
financial  assistance  provided  by  the  All- 
India  Development  Banks  is  not 
counteivailable, 

B.  Long-Term  Loan  From  the  West 
Bengal  Industrial  Finance  Corporation 

Petitioners  allege  that  the  regional 
government  of  West  Bengal  is  providing 
various  subsidies  to  companies  located 
in  the  region  through  such  development 
policies  as  the  West  Bengal  Incentive 
Scheme  {see  "West  Bengal  Incentive 
Scheme"  section  below)  and  agencies 
such  as  the  West  Bengal  Industrial 
Development  Corporation  and  West 
Bengal  Financial  Corporation  (WBFC). 
With  respect  to  this  review,  petitioners 
requested  the  Department  to  examine 
the  long-term  loan  which  Victory  Iron 
Works  received  from  the  WBFC. 

In  1996,  Victory  Iron  Works  received 
a  long-term  loan  from  the  WBFC  under 
the  equipment  refinance  scheme  (ERS) 
for  upgrading  machinery  and  for 
pollution  and  quality  control 
equipment.  At  verification,  we  met  with 
officials  of  the  WBFC  to  discuss  the 
nature  and  purpose  of  the  state 
institution.  We  learned  that  the 
objective  of  the  WBFC,  like  other  state 
corporations,  is  to  promote  the 
industrial  development  of  the  region,  in 
particular  by  providing  financing  to 
companies.  They  stated  that  the  WBFC 
provides  assistance  to  all  small-  and 
medium-sized  manufacturing  units  in 
West  Bengal  in  the  form  of  term  loans, 
working  capital  term  loans,  and 
consultancy,  guidance,  and  counseling 
for  preparation  of  project  reports, 
market  surveys,  etc.  To  receive  a  loan 
under  the  ERS,  a  company  must  satisfy 
the  following  criteria:  (1)  The  company 
must  have  been  in  operation  for  at  least 
four  years  prior  to  the  application  date. 
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(2)  The  company  must  have  earned  a 
profit  (declared  dividends)  in  the  two 
fiscal  years  prior  to  the  application  date. 

(3)  The  company  must  not  have 
defaulted  with  a  financial  institution 
during  its  existence.  (4)  The  financial 
assistance  sought  must  be  used  for  the 
purchase  of  machinery  and  equipment 
(i.e.,  loans  under  the  ERS  are  provided 
for  specific  purchases).  (5)  The 
company's  promoters  must  be  able  to 
contribute  25  percent  of  the  total 
project's  cost.  (6)  The  project  for  which 
financing  is  sought  must  be 
commercially  and  economically  viable. 
See  Memorandum  tn  David  Mueller: 
Verification  of  the  Questionnaire 
Responses  Submitted  bv  the  Regional 
Crovernment  of  West  Bengal.  (September 
9.  1999),  at  5-6.  (public  version  is  on 
file  in  the  CRU)  (WB  Verification 
Report). 

At  verification,  we  also  discussed  the 
number  and  types  of  companies  to 
which  the  WBFC  lends  funds  under  the 
equipment  refinance  scheme.  The 
officials  provided  data  regarding  the 
VVBFC's  lending  pattern  under  the  ERS 
for  the  years  1996-97,  1997-98.  and 
1998-99,  See  WB  Verification  Report  at 
Exhibit  10.  We  noted  that,  in  granting 
the  term  loans,  the  WBFC  did  not  give 
preference  to  any  particular  industrial 
sector  or  extend  disporlionate  financing 
to  companies  located  in  the  backward 
regions  of  West  Bengal.  The  WBFC 
provides  financing  to  a  wide  range  of 
industries,  including,  but  not  limited  to: 
chemicals,  basic  metals,  engineering. 
food  processing,  metal  products,  paper 
&  paper  products,  printing  and 
packaging,  rubber,  pharmaceuticals, 
services,  and  textiles. 

We  analyzed  whether  the  long-term 
financing  provided  by  the  WBFC  is 
specific  in  law  {de  jure  specificity),  or 
in  fact  (de  facto  specificity),  within  the 
meaning  of  section  771(5A)(D)(i)  and 
(iii)  of  the  Act,  See  also  SAA.  H.  Doc. 
No.  316,  Vol.  1,  103d  Cong.  2d  Sess.  932 
(1994),  We  examined  a  profile  of  the 
WBFC,  which  was  submitted  as 
Annexure  WB-III  of  the  GOl's  lune  22. 
1999  response.  We  noted  that  the  WBFC 
provides  financial  assistance  to  new  and 
existing  industrial  units  in  the  small 
and  medium  sectors,  which  intend  to 
expand,  modernize.  diversif\'.  and 
upgrade  their  activities.  W'e  also 
examined  the  specifications  for  receipt 
of  a  term  loan  under  the  equipment 
refinance  scheme.  We  noted  that  any 
small-  or  medium-sized  concern  is 
eligible  for  assistance  provided  the  unit 
meets  the  criteria  outlined  above.  Based 
on  our  analysis,  we  preliminarily 
determine  that  term  loans  provided  bv 
the  WBFC  are  not  de  jure  specific  under 
section  771(5A)(D)(i)  of  the  Act, 


We  then  examined  data  on  the 
distribution  of  term  loans  under  the 
equipment  refinance  scheme  to 
determine  whether  the  provision  of  the 
loans  meet  the  criteria  for  de  facto 
specificity  under  section  771(5A}(D)(iii) 
of  the  Act,  We  found  that  term  loans 
provided  under  the  scheme  were 
distributed  to  a  large  number  of 
companies  in  a  wide  variety  of 
industries  located  across  West  Bengal. 
The  basic  metals  sector  did  not  receive 
a  disproportionate  amount  of  the  loans 
provided  by  the  institution.  We  also 
found  that  neither  the  regional 
government  of  West  Bengal  nor  the  GOI 
exercised  any  discretion  over  the  W^FC 
with  respect  to  its  lending  decisions. 
Based  on  these  facts,  we  preliminarily 
determine  that  term  loans  provided  by 
the  WBFC  are  not  de  facto  specific 
under  section  771(5A)(D)(iii)  of  the  Act. 
Therefore,  we  preliminarily  determine 
that  term  loan  assistance  provided  by 
the  WBFC  is  not  countervailable. 

C.  Leasing  of  Land  From  the  Regional 
Government  of  West  Bengal 

Petitioners  allege  that  the  regional 
government  of  West  Bengal  through  the 
West  Bengal  Incentive  Scheme  of  1993, 
and  the  West  Bengal  Industrial 
Development  Corporation  (WBIDC),  is 
providing  subsidies  to  manufacturers 
and/or  exporters  of  the  subject 
merchandise.  In  their  "Additional 
Subsidy  Allegations"  submission  of 
November  6,  1998.  petitioners  noted 
that  Ka)aria  Iron  Castings  acquired  land 
from  the  government  of  West  Bengal  for 
the  construction  of  a  pig  iron  plant  and 
requested  the  Department  to  examine 
the  land  purchase.  In  its  lune  4,  1999 
questionnaire  response.  Kajaria  Iron 
Castings  reported  that  the  company  has 
not  purchased  land  under  the  West 
Bengal  Incentive  Scheme  of  1993.  or 
from  the  WBIDC.  Rather,  the  company 
is  leasing  industrial  land  in  Durgapur 
frf)m  the  Asansol  Durgapur 
Development  Authority  (.\DDA),  an 
agency  of  the  regional  govertmient  of 
West  Bengal. 

According  to  section  771(5)(E)(iv)  of 
the  Act,  the  adequacy  of  remuneration 
with  respect  to  a  government's 
provision  of  a  good  or  service  "shall  be 
determined  in  relation  to  prevailing 
market  conditions  for  the  good  or 
service  being  provided  or  the  goods 
being  purchased  in  the  country  which  is 
subject  to  the  investigation  or  review. 
Prevailing  market  conditions  include 
price,  quality,  availability, 
marketability,  transportation,  and  other 
conditions  of  purchase  or  sale." 
Particular  problems  can  arise  in 
applying  tins  standard  when  the 
government  is  the  sole  or  predominant 


supplier  of  the  good  or  service  in  the 
country  or  within  the  area  where  the 
respondent  is  located.  In  these 
situations,  there  may  be  no  alternative 
market  prices  available  in  the  country 
[e.g.,  private  prices,  competitively-bid 
prices,  import  prices,  or  other  types  of 
market  reference  prices).  Hence,  it 
becomes  necessary  to  examine  other 
options  for  determining  whether  the 
good  has  been  provided  for  less  than 
adequate  remuneration.  This 
consideration  of  other  options  does  not 
indicate  a  departure  from  our  preference 
for  relying  on  market  conditions  in  the 
relevant  country,  specifically  market 
prices,  when  determining  whether  a 
good  or  service  is  being  provided  at  a 
price  which  reflects  adequate 
remuneration. 

With  respect  to  the  leasing  of  land, 
some  of  the  possible  factors  we  can 
consider  are  whether  the  government 
has  covered  its  costs,  whether  it  has 
earned  a  reasonable  rate  of  return  in 
setting  its  rates,  and  whether  it  applied 
market  principles  in  determining  its 
prices.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Steel  Wire  Rod  From  Germany.  62  FR 
54990.  54994  (October  22.  1997).  In  the 
instant  case,  we  attempted  to  obtain 
information  on  the  market  prices  for 
leasing  of  industrial  land  in  West  Bengal 
through  independent  research  and  a 
private  land  broker  in  India.  However, 
we  have  found  no  alternative  market 
reference  prices  to  use  in  determining 
whether  the  government  is  leasing  the 
land  for  less  than  adequate 
remuneration.  As  such,  we  have 
examined  whether  the  government's 
price  was  determined  according  to  the 
same  market  factors  that  a  private  lessor 
would  use  in  determining  whether  to 
lease  land  to  a  company.  During  the 
verification  of  this  review,  we  met  with 
officials  of  the  ADDA  to  discuss  the 
development  authority's  leasing  of 
industrial  land  in  West  Bengal.  See 
Memorandum  to  David  Mueller: 
Verification  of  the  Questionnaire 
Responses  Submitted  by  the  Asansol 
Durgapur  Development  Authority. 
(September  9,  1999),  (public  document 
on  file  in  the  CRU). 

In  December  1995,  Kajaria  entered 
into  a  lease  agreement  with  the  ADDA 
to  lease  132  acres  of  industrial  land  in 
Durgapur  for  the  construction  of  a  pig 
iron  plant.  The  ADDA  presently 
manages  60.000  acres  of  land.  Of  the 
total  land  acreage  only  600  acres  are 
being  used  for  industrial  purposes.  The 
majority  of  the  land  being  leased  by  the 
ADDA  is  residential  land.  The  ADDA  is 
currently  leasing  industrial  land  to 
approximately  120  small-scale 
companies. 
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The  lease  rates  for  industrial  land  in 
West  Bt'ngal  an^  pstablished  bv  the 
.■\DDA.  The  ADDA  takes  into  ' 
consideration  the  following  factors  to 
determine  the  price  per  acre  of 
industrial  land:  (1)  The  cost  of  acquiring 
the  land;  (2)  the  cost  of  constructing 
needed  infrastructure  on  the  land  (e.g.. 
building  roads,  drainage  facilities, 
flpctnritv  transformers);  (3)  the  cost  of 
filling  the  land;  and  (4)  the  authority's 
cost  of  capital.  Because  the  topography, 
location,  and  types  of  infrastructure 
built  on  various  tracks  of  land  differ,  the 
price  per  acre  land,  classified  as  either 
"high  land"  or  "low  land"  by  the 
ADDA,  may  var\'.  However,  the  factors 
examined  bv  the  ADDA  to  determine 
the  leasing  prices  paid  by  all  companies 
across  West  Bengal  are  uniform.  The 
ADDAs  prices  per  acre  of  land  are  set 
prices  which  are  non-negotiable.  The 
.\DDA's  price  per  acre  of  land  does  not 
vary  with  respect  to  the  type  of  industry* 
or  company  leasing  the  land.  The  ADDA 
advertizes  in  national  and  local 
newspapers  the  industrial  land  which  is 
available  for  lease  and  the  price  per  acre 
of  high  and  low  land.  With  this 
information  a  prospective  lessee  can 
compare  the  leasing  prices  of  the  ADDA 
to  the  price  of  land  being  sold  by  private 
land  owners. 

The  ADDA  uses  a  .standard  agreement 
to  lease  industrial  land  U)  all  companies 
in  West  Bengal.  All  companies  which 
lease  land  from  the  ADDA  must  pay  50 
percent  of  the  total  lease  amount  up- 
front to  execute  the  lease  agreement  (the 
amount  was  30  percent  in  1995).  After 
the  lease  agreement  is  executed  a 
company  then  makes  annual  installment 
pavments.  The  number  of  payments  a 
companv  must  make  is  outlined  in  the 
lease  agreement.  All  companies  must 
also  make  a  yearly  rent  payment  of  10 
rupees  per  acre  of  land. 

At  verification,  we  found  that  a  large 
number  of  companies  are  currently 
leasing  industrial  land  from  the  ADDA. 
These  enterprises  represent  a  wide 
variety  of  industries,  e.g..  auto  parts, 
ceramics.  chemic:als.  electronic 
switches,  engineering  parts,  fertilizers. 
glass,  paints  and  polishes,  pig  iron,  and 
tire  retreading  The  .ADDA  does  not 
extend  special  leasing  provisions  or 
show  a  pricing  preference  to  any 
particular  industry  or  industries.  We 
also  ascertained  that  Kajaria  Iron 
Castings  is  paying  a  standard  lease  rate 
which  the  ADDA  charges  all  companies 
leasing  land  in  West  Bengal.  The  price 
per  acre  of  industrial  land  is  set  in 
reference  to  market  factors.  Therefore, 
based  on  these  facts,  we  preliminarily 
determine  that  Kajaria  Iron  Castings' 
lease  rate  is  not  countervailable. 


///.  Programs  Preliminarily  Found  Not 
To  Be  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers/exporters  of  the  subject 
merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  POR: 

A.  West  Bengal  Incentive  Scheme  1993 

Petitioners  allege  in  their  "Additional 
Subsidy  Allegations"  submission  of 
November  6,  1998,  that  the  West  Bengal 
Incentive  Scheme  1993  (Scheme  1993), 
a  regional  development  policy,  provides 
various  benefits  including  a  waiver  of 
electricity  duty,  a  state  capital 
investment  subsidy,  a  development 
subsidy,  and  sales  tax  deferments.  They 
claim  that  both  new  and  expanding 
industrial  projects  can  receive  benefits 
under  the  scheme.  Petitioners  assert  that 
assistance  provided  under  Scheme  1993 
is  specific  insofar  as  it  is  provided  in 
inverse  proportion  to  the  development 
level  of  areas  within  West  Bengal. 

The  regional  government  of  West 
Bengal  reported  that  Scheme  1993  was 
introduced  by  the  WBIDC  on  April  1, 
1993.  Though  the  program  was 
terminated  effective  March  31.  1999, 
assistance  is  still  being  provided  under 
the  scheme.  The  objective  of  Scheme 
1993  is  to  assist  in  the  growth  of 
medium-  and  large-scale  industries,  the 
tourism  industry,  the  expansion  of 
existing  units,  and  revival  of  sick  units 
in  the  state  of  West  Bengal  through  the 
provision  of  incentives.  All  industrial 
projects  which  receive  an  industrial 
license,  registration  certificate,  and  term 
loans  from  a  financial  institution  are 
eligible  to  receive  benefits  under 
Scheme  1993.  The  program  offers 
various  incentives  and  tax  concessions 
to  entrepreneurs  and  industrial  units  to 
assist  them  in  the  construction  of  new- 
units  or  expansion  of  existing  units,  and 
the  building  of  infrastructure  in  the 
backward  areas  of  West  Bengal.  The 
amount  of  financial  assistance  an 
industrial  unit  is  eligible  to  receive  is 
determined  by  its  location  in  West 
Bengal.  The  regional  government 
reported  that  West  Bengal  is  divided 
into  four  groups:  Group  A  [i.e..  Calcutta) 
is  classified  as  developed  while  Groups 
B  through  D  are  categorized  as  less 
developed,  with  Group  D  deemed  the 
most  backward.  Industrial  units  located 
in  the  more  backward  areas  receive 
greater  monetary  assistance  than  those 
units  located  in  the  more  developed 
areas.  For  example,  financial  assistance 
provided  in  the  form  of  a  state  capital 
investment  subsidy  is  as  follows; 
Eligible  units  in  Group  B  are  entitled  to 
receive  a  subsidy  at  the  rate  of  1 5 


percent  of  the  fixed  capital  investment 
made  in  the  approved  project  or  Rs.  15 
lakh,  whichever  is  less.  Eligible  units  in 
Group  C  are  entitled  to  receive  a  subsidy 
at  the  rate  of  20  percent  of  the  fixed 
capital  investment  made  in  the 
approved  project  or  Rs.  20  lakh, 
whichever  is  less.  Eligible  units  in 
Group  D  are  entitled  to  receive  a 
subsidy  at  the  rate  of  20  percent  of  the 
fixed  capital  investment  made  in  the 
approved  project  or  Rs.  30  lakh, 
whichever  is  less. 

In  its  responses,  the  regional 
government  reported  that  both 
Carnation  Industries  Ltd.  (Carnation 
Industries)  and  Kajaria  Iron  Castings 
received  state  capital  investment 
subsidies  under  Scheme  1993  (see 
"State  Capital  Investment  Subsidy." 
section  below).  Kajaria  Iron  Castings 
also  received  a  bridge  loan  (see 
"Program  Preliminarily  Found  To  Be  De 
Minimis — Bridge  Loan"  section  below). 

1.  State  Capital  Investment  Subsidy 

The  regional  government  reported 
that  state  capital  investment  subsidies 
are  provided  by  the  WBIDC  to  industrial 
units  as  an  incentive  for  the 
construction  of  new  industries  in  the 
backward  areas  of  West  Bengal,  where 
infrastructure  is  poor  and 
industrialization  is  weak.  The  amount  of 
cash  payment  a  company  is  entitled  to 
receive  is  based  on  the  total  capital 
investment  cost  and  location  of  the 
project  (see,  "West  Bengal  Incentive 
Scheme  1993"  section  above).  Of  the 
total  sanctioned  grant  amount,  85 
percent  nia\  be  disbursed  la  two  or 
three  installments,  as  funds  are 
available,  before  the  start  of  commercial 
production.  The  balance  of  the  grant 
amount  is  disbursed  after  the 
commencement  of  production. 

In  their  questionnaire  responses. 
Carnation  Industries  and  Kajaria  Iron 
Castings  reported  that  they  applied  for 
and  received  state  capital  investment 
subsidies  from  the  WBIDC.  In  November 
1996,  Carnation  Industries  was 
approved  for  a  grant  in  connection  with 
the  construction  of  a  new  ductile  iron 
plant  in  Uluberia.  which  is  located  in 
Group  B.  The  company  took  receipt  of 
the  first  disbursement  of  the  subsidy  in 
November  1997.  The  second 
disbursement  of  the  subsidy  occurred  in 
1998.  The  company  reported  that  the 
following  criteria  had  to  be  satisfied  for 
receipt  of  the  subsidy;  (1)  Receipt  of  a 
registration  certificate  from  the 
Directorate  of  Industry'  of  the  State 
Goverrmient;  (2)  submission  of  detailed 
feasibility  and  project  report;  and  (3) 
approval  of  the  project  and  receipt  of 
financial  assistance  from  a  commercial 
bank. 
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.\\  verification,  we  examined 
Carnation  Indu.stries'  application  for 
incentives  under  Scheme  1993  and  the 
corresponding  eligibility  certification. 
We  confirmed  that  Carnation  Indu.stries 
applied  for  and  received  a  grant  for  the 
construction  of  a  spheroidal  graphite 
and  malleable  cast  iron  castings  facility 
[i.e..  ductile  iron  plant).  See 
Memorandum  to  David  Mueller: 
Verification  of  the  Questionnaire 
Responses  Submitted  by  Carnation 
Industries  Ltd..  (September  9,  1999),  at 
1-3  (public  version  on  file  in  the  CRU) 
[Carnation  Verification  Report).  During 
verification,  we  discussed  with  WBIDC 
officials  whether,  at  the  point  of 
bestowal,  a  state  capital  investment 
subsidy  is  tied  to  the  production  of  a 
particular  product  or  tied  to  a  particular 
production  facility.  We  learned  that  a 
state  capital  investment  subsidy  is  tied 
to  the  production  of  that  product/ 
facility  for  which  the  company  applied 
for  an  eligibility  certificate.  See  WB 
Verification  Report  at  4. 

In  regard  to  Carnation  Industries,  the 
company  applied  for  incentives  under 
Scheme  1993  specifically  for  the 
manufacture  of  spheroidal  graphite  CI 
castings  and  malleable  cast  iron  at  its 
Uluberia  facility.  All  assistance 
Carnation  receives  under  the  scheme  is 
for  the  manufacture  of  spheroidal 
graphite  CI  castings  and  malleable  cast 
iron  at  its  Uluberia  facility.  The  WBIDC 
officials  stated,  at  verification,  that  each 
company  which  receives  assistance 
must  submit  a  progress  report  on  their 
facility  which  describes  the  types  of 
products  being  produced.  5ee  Id. 

The  scope  of  this  order  covers  gray 
iron  castings  and  not  ductile  iron 
castings,  the  goods  produced  at  the 
Uluberia  facility.  At  the  point  of 
bestowal,  the  grant  was  connected  to  the 
production  of  ductile  iron  castings, 
which  is  non-subject  merchandise. 
Based  on  these  facts,  we  preliminarily 
determine  that  the  state  capital 
investment  subsidy  which  Carnation 
Industries  received  provides  no  benefits 
to  the  production  and  e.xportation  of  the 
subject  merchandise,  and  tfierefore.  the 
program  was  not  used. 

VVith  respect  to  Kajaria  Iron  Castings. 
the  company  was  approved  for  a  state 
capital  investment  subsidy  in  December 
1995.  for  the  construction  of  a  pig  iron 
plant  in  Durgapur  (Group  C).  The  first 
disbursement  of  the  subsidy  was 
received  in  1998.  which  is  outside  the 
period  of  this  review. 

B.  Market  Development  Assistance 
(MDA) 

C.  Rediscounting  of  Export  Bills  Abroad 
(EBR) 

D.  International  Price  Reimbursement 
Scheme  (IPRS) 


E.  Cash  Compensatorv  Support  Program 
(CCS) 

F.  Programs  Operated  by  the  Small 
Industries  Development  Bank  of  India 
(SIDBI) 

G.  Export  Promotion  Replenishment 
Scheme  (EPRS)  (IPRS  Replacement) 

H.  Export  Promotion  Capital  Goods 

Scheme 
I.  Benefits  for  Export  Oriented  Units  and 

Export  Processing  Zones 
}.  Special  Imprest  Licenses 
K.  Special  Benefits 
L.  Duty  Drawback  on  Excise  Taxes 
M.  Payment  of  Premium  Against 

Advance  Licenses 
N.  Pre-Shipment  Export  Financing  in 

Foreign  Currency  (PCFC) 
O.  Subsidies  Provided  by  the  State  of 

Orissa 
P.  Advance  Licenses 

rV.  Program  Preliminarily  Found  To  Be 
De  Minimis 

Bridge  Loan 

The  WBIDC  provides  bridge  loans  to 
entrepreneurs  who  are  granted  state 
capital  investment  subsidies  under  the 
West  Bengal  Incentive  Scheme  to  bridge 
the  time  lag  between  the  approval  of  the 
grant  and  the  disbursement  of  the 
money.  If  the  WBIDC  anticipates  a  late 
disbursement  of  the  grant,  the  agency 
encourages  companies  encountering 
financial  difficulties  to  apply  for  a 
bridge  loan.  Not  all  companies  awaiting 
a  state  capital  investment  subsidy  are 
eligible  to  receive  a  bridge  loan.  To 
receive  a  bridge  loan,  a  company  must 
be  financially  solvent  and  be  promoting 
a  commercially  viable  project.  A 
company  which  receives  a  bridge  loan 
must  use  the  funds  for  the  advancement 
of  the  project.  See  WB  Verification 
Report,  at  2-3. 

The  loans  are  provided  against  the 
grant  recei\able  and  are  repaid  when 
the  grant  is  disbursed,  (3nly  those 
companies  which  have  been  approved 
for  a  grant  are  eligible  to  receive  a  bridge 
loan.  At  verification,  we  learned  that  the 
WBIDC  charges  a  fixed  interest  rate  of 
20.0  percent  against  a  bridge  loan. 
However,  if  a  companv  makes  timely 
interest  payments,  then  the  interest  rate 
is  reduced  to  16.0  percent.  Typically, 
bridge  loans  are  short-term  loans  which 
are  extended  for  a  period  up  to  the  date 
of  disbursement  of  the  grant.  See  Id. 

Because  receipt  of  the  its  grant  was 
delayed.  Kajaria  Iron  Castings  applied 
for  a  short-term  bridge  loan  with  the 
WBIDC  in  September  1997.  Kajaria  Iron 
Castings  took  receipt  of  the  loan  in 
1997.  and  made  an  interest  pavment 
during  the  POR,  See  Memorandum  to 
David  Mueller:  Venfication  of  the 
Questionnaire  Responses  Submitted  by 


Kajaria  Iron  Castings  Ltd.,  (September  9, 
1999).  at  4-5  (public  version  on  file  in 
the  CRU)  [Kajaria  Verification  Report). 

As  discussed  in  the  "Pre-Shipment 
Export  Finance"  section  above,  the 
short-term  benchmark  interest  rate  for 
the  POR  is  16.31  percent.  To  determine 
the  benefit  provided  by  the  loan,  we 
compared  the  cash  credit  benchmark 
rate  to  the  interest  rate  charged  on  the 
bridge  loan.  We  found  that  the  interest 
paid  on  the  bridge  loan  was  less  than 
the  interest  the  company  would  have 
paid  on  a  comparable  short-term 
commercial  loan.  We  calculated  that  the 
bridge  loan  provided  a  benefit  of  less 
than  0.005  percent  ad  valorem  during 
the  POR.  Because  the  benefit  provided 
by  the  bridge  loan  is  less  than  0.005 
percent  ad  valorem  and  has  no  affect  on 
the  net  countervailable  subsidy  rate  for 
Kajaria  Iron  Castings,  we  preliminarily 
determine  that  it  is  not  necessarv',  at  this 
time,  to  analyze  whether  bridge  loans 
provided  under  the  West  Bengal 
Incentive  Scheme  are  specific.  See  Final 
Results  of  Countervailing  Duty 
Administrative  fleview;  Certain  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  From  the  United  Kingdom,  63 
FR  18367,  18370  (April  15,  1998). 

V.  Programs  Preliminarily  Found  Not  To 
Exist 

A.  State  Value-Added  Tax  "Set-Off' 
Program 

The  GOI  reported  in  its  Februan,'  1 , 
1999  questionnaire  response  that  a  state 
value-added  tax  "set-off'  program  does 
not  yet  exist.  They  reported  thai  the 
state  value-added  tax  scheme  is  only  a 
concept  at  this  time  and  has  not  yet 
been  implemented. 

B.  Interest  Rate  Surcharge  Exemption 

In  its  February  1 ,  1 999  questioimaire 
response,  the  GOI  stated  that  the  RBI 
introduced  an  interest  rate  surcharge  on 
import  finance  in  October  1995.  The 
surcharge  was  15.0  percent  over  the 
cash  credit  rate  and  was  exempt  on 
packing  credit  provided  for  exports.  The 
GOI  further  reported  that  the  interest 
rate  surcharge  was  withdrawn  effective 
July  24,  1996.  In  its  July  14,  1999 
response,  the  GOI  submitted  official 
documentation  of  the  RBI,  which 
announced  the  termination  of  the 
interest  rate  surcharge. 

Preliminarv  Results  of  Review- 
In  accord ince  with  section  777A(eKl) 
of  the  Act,  we  calculated  an  individual 
ad  valorem  s  'bsidy  rate  for  each 
producer/exp  rter  subject  to  this 
administrative  review.  For  the  period 
lanuan,-  1.  1997  through  December  31. 
1997,  we  preliminarily  determine  the 
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not  countervailable  subsidy  rates  for  the 
reviewed  companies  to  be  as  follows: 


Producers- exporters 

Ad  valo- 
rem rates 
(percent- 
ages) 

Bengal  Expon  Corporation  

Calcutia  Ferrous  Ltd ;. 

Calcutta  Iron  Foundry  

Carnation  Industries  Ltd 

8.35 
9.28 
0.42 
0  72 

Commex  Corporation  

Crescent  Foundry  Co.  Pvt.  Ltd.  .. 

Delta  Corporation  Ltd 

Dinesn  Brothers  (Pvl )  Ltd 

Ganapati  Suppliers  Pvt.  Ltd 

Ka)ana  Iron  Castings  Ltd 

Kiswok  Industries  Pvt   Ltd 

Nandikeshwan  iron  Foundry  F*vt. 
Ltd 

2.71 
0.84 

27.65 
1.71 
5.17 
5.19 

14.90 

13  72 

Rangilal  &  Sons 

000 

R  B  Agarwalla  &  Company 

RSI  Limited    

3.56 
090 

Seramapore  Industries  Pvt.  Ltd. 
SSL  Exports      

1.51 
27  65 

Super  Iron  Foundry  

Thames  Engineering  

Indent  International 

1.08 
27.65 
27  65 

LJma  Iron  &  Steel  Company  

Victory  Castings  Ltd 

2.10 
1.88 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service 
(Customs)  to  assess  countervailing 
duties  ds  indicated  above  The 
Department  also  intends  to  instruct 
Customs  to  collect  cash  deposits  of 
estimated  countervailing  duties  as 
indicated  above  of  the  fob.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  from  reviewed  companies, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  UR.A.A  replaced  the 
general  rule  in  favor  of  a  countrv-wide 
rate  with  a  oeneral  nile  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  dutv  rates, 
including  thosf'  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specificallv  named.  See  19  CFR 
351.213(b)'.  Pursuant  to  19  CFR 
351.212(c).  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 


Corporation  and  the  Torrington 
Company  V.  United  States.  822  F.Supp. 
782  (Crr  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e) 
(now  19  CFR  351.212(c)).  the 
antidumping  regulation  on  automatic 
assessment,  which  is  identical  to  19 
CFR  section  355.22(g)).  Therefore,  the 
cash  deposit  rates  for  all  companies, 
except  those  covered  by  this  review, 
will  be  unchanged  by  the  results  of  this 
review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  countrv-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  URAA. 
See  1996  Indian  Castings  Final  Results. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory- 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  1993  Indian  Castings  Final  Results. 
These  rates  shall  applv  to  all  non- 
reviewed  companies  until  a  review  of  a 
company  assigned  these  rates  is 
requested.  In  addition,  for  the  period 
January  1,  1997  through  December  31. 
1997,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  bv 
this  order  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  the  parties 
of  this  proceeding  within  five  davs  after 
the  date  of  publication  of  this  notice,  the 
calculations  performed  in  this  review-. 
Interested  parties  may  request  a  hearing 
not  later  than  30  days  after  the  date  of 
publication  of  this  notice.  Pursuant  to 
19  CFR  309,  interested  parties  mav 
submit  written  arguments  in  case  briefs 
on  these  preliminary  results  within  30 
days  of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  five  days 
after  the  time  limit  for  filing  the  case 
brief.  Parties  who  submit  argument  in 
this  proceeding  are  requested  to  submit 
with  the  argument  (1)  A  statement  of  the 
issue  and  (2)  a  brief  summarv-  of  the 
argument.  Any  hearing,  if  requested, 
will  be  held  two  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 


Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  partv  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309{c)(ii).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review-  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act  (19 
U.S.C.  1675(a)(1)).  19  CFR  351.213. 

Dated:  November  1,  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-29204  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  35ia-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-533-063] 

Revocation  of  Countervailing  Duty 
Order:  Iron  Metal  Castings  From  India 

AGENCY:  Import  Admini.stration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Revocation  of  Countervailing 

Duty  Order:  Iron  Metal  Castings  From 

India. 

summary:  Pursu'ant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  the  International  Trade 
Commission  ("the  Commission ') 
determined  that  revocation  of  the 
countervailing  duty  order  on  iron  metal 
castings  from  India  would  not  be  likelv 
to  lead  to  continuation  or  recurrence  of 
material  injury-  to  an  industrv  in  the 
United  States  within  a  reasonably 
foreseeable  time  (64  FR  58442  (October 
29,  1999)).  Therefore,  pursuant  to 
section  751(d)(2)  of  the  Act  and  19  CFR 
351.218(e)(4),  the  Department  of 
Commerce  ("the  Department")  is 
publishing  notice  of  the  revocation  of 
the  countervailing  duty  order  on  iron 
metal  castings  from  India.  Pursuant  to 
section  751(c)(6)(A)(iv)  of  the  Act  and 
19  CFR  351.222(i)(2)(ii),  the  effective 
date  of  revocation  is  January  1,  2000. 
EFFECTIVE  DATE:  Januarv'  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  E.  Smith  or  Melissa  G.  Skinner, 
Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
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Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230: 
telephone;  (202)  482-6397  or  (202)  482- 
1560.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  2,  1998,  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (63  FR  58709 
and  63  FR  58765.  respectively)  of  the 
counter\-ailing  duty  order  on  iron  metal 
castings  from  India  pursuant  to  section 
751(c)  of  the  Act.  As  a  resuU  of  this 
review,  the  Department  found  that 
revocation  of  the  counter\'aihng  dutv 
order  would  likely  lead  to  continuation 
or  recurrence  of  a  countervailable 
subsidy  and  notified  the  Commission  of 
the  net  countervailable  subsidv  likely  to 
prevail  were  the  order  revoked  [see 
Final  Rpsults  of  Expedited  Sunset 
Review:  Iron  Metal  Castings  From  India. 
64  FR  30316  ((uno  7.  1999)  and 
Amended  Final  Results  of  Expedited 
Sunset  Review:  Iron  Metal  Castings 
From  India.  64  FR  37509  (lulv  12, 
1999)). 

On  October  29.  1999,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act.  that  revocation  of  the 
countervailing  duty  order  on  iron  metal 
castings  from  India  would  not  be  likely 
to  lead  to  continuation  or  recurrence  nf 
materia!  injury  to  an  industry  m  the 
United  States  within  a  reasonablv 
foreseeable  time  (see  Iron  Metal  Castings 
From.  India:  Hea\'~\'  Iron  Construction 
Castings  From  Brazil:  and  Iron 
Construction  Castings  From  Brazil, 
Canada,  and  China.  64  FR  58442 
(October  29,  1999).  and  USITC  Pub. 
3247,  Inv  Nos.  303-TA-13:  701-TA- 
249;  and  731-TA-262.  263.  and  265 
(October  1999)). 

Scope 

The  merchandise  subject  to  this 
countervailing  dutv  order  is  manhole 
covers  and  frames,  clean-out  co\'ers  and 
frames,  and  catch  basin  grates  and 
frames  from  India.  These  articles  are 
commonly  called  municipal  or  public 
works  castings  and  are  used  for  access 
or  drainage  for  public  utility,  water,  and 
sanitary  systems.  These  articles  must  be 
of  cast  iron,  not  alloyed,  and  not 
malleable.  This  merchandise  is 
currently  classifiable  under  item 
numbers  7325.10.0010  and 
7325.10.0050  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  The  HTSUS  item  numbers 
are  provided  for  convenience  and 
customs  purposes.  The  written 
description  remains  dispositive. 


Determination 

As  a  result  of  this  determination  by 
the  Commission  that  revocation  of  this 
countervailing  duty  order  would  not  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injur\'  to  an 
industr\-  in  the  United  States,  the 
Department,  pursuant  to  section 
751(d)(2)  of  the  Act.  is  revoking  the 
countervailing  duty  order  on  iron  metal 
castings  from  India.  Pursuant  to  section 
751{c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2)(ii).  the  effective  date  of 
revocation  is  Januan,'  1.  2000.  The 
Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  liquidation  and  collection 
of  cash  deposits  on  entries  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  on  o--  after  Ianuar\-  1.  2000 
(the  effective  date).  The  Department  will 
complete  any  pending  administrative 
reviews  of  this  order  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
eifective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  November  5.  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Dor  99-2nR06  Filed  11-10-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(I.D.  110899E] 

Groundfish  Tagging  Program 

agency:  National  Oceanic  and 
Atmdspheru:  .Administration, 
Department  of  Commerce 
action:  Proposed  Collection;  comment 

request. 


summary:  The  Department  of 

Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  t nmrnent  on 
proposed  and/or  contmuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U  S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuarv  11,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer.  Department  of 
Commerce.  Room  5027.  14th  and 
Constitution  Avenue  NW,  Washington 


DC  20230  (or  via  Internet  at 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  rt.iiliriiiirt.  inlnrmation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Patsy  A.  Bearden. 
National  Marine  Fisheries  Service, 
Alaska  Region.  P.O.  Box  21668.  Juneau, 
Alaska  99802, 907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  groundfish  tagging  program 
provides  scientists  with  information 
necessary  for  effective  conservation, 
management,  and  scientific 
understanding  of  the  groundfish  fishery 
off  Alaska  and  the  Northwest  Pacific. 
The  program  area  includes  the  Pacific 
Ocean  off  Alaska  (the  Gulf  of  Alaska,  the 
Bering  Sea  and  Aleutian  Islands  Area, 
the  Alexander  Archipelago  of  Southeast 
Alaska),  California,  Oregon,  and 
Washington.  Population  dynamics,  non- 
linear optimization,  likelihood  function, 
and  stock  reduction  analyses  are  used  to 
estimate  recruitment  parameters  and  to 
assess  stock  sizes. 

n.  Method  of  Collection 

This  is  a  volunteer  program  requiring 
the  actual  tag  from  the  fish  to  be 
returned,  along  with  recovery 
information.  Reporting  forms  with  pre- 
addressed  and  postage-free  envelopes 
are  distributed  to  processors  and  catcher 
vessels.  The  tag  information  will  be 
edited  and  entered  into  the  computer 
data  base.  Each  person  returning  a  tag 
wall  receive  information  on  the  release 
site,  grovrth.  and  depth  and  area 
changes,  as  well  as  a  reward  of  a  cap. 

111.  Data 

OMB  Number:  0648-0276. 

Form  Number:  N/A. 

Type  of  Review:  Regular  submission. 

Affected  public:  Individuals  or 
households:  State,  Local,  or  Tribal 
.governments. 

Estimated  Number  of  Respondents: 
1.167. 

Estimated  Time  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  336. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary'  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
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proposed  collection  of  information;  (c) 
vvavs  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  [d]  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and  /or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Datfd:  November  4.  1999. 
l.inda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 

nf  Chief  Information  Officer. 

(FR  Doc.  99-29615  Filed  11-10-99;  8:45  ami 

BILLING  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  99091 0254-9254-01 ;  ID 
1108999B] 

General  Advisory  Committee; 
Scientific  Advisory  Subcommittee; 
international  Dolphin  Conservation 
Program  in  the  Eastern  Tropical  Pacific 
Ocean (ETP) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

.•\tmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent;  request  for 

nominations. 

SUMMARY:  In  accordance  with  the  Tuna 
Conventions  Act,  as  amended  by  the 
International  Dolphin  Conservation 
Program  Act  (IDCPAJ.  N'MFS  is 
appointing  a  General  Advisorv 
Committee  and  a  Scientific  Advisory 
Subcommittee  that  will  provide  advice 
cm  achieving  the  objectives  of  the  Tuna 
Conventions  Act,  the  IDCPA.  and  the 
Agreement  on  the  International  Dolphin 
Conservation  Program  (Agreement).  To 
assist  it  in  developing  the  General 
.advisory  Committee  and  the  Scientific 
-Advisory  Subcommittee,  NMFS  is 
requesting  nominations  for  members  to 
these  committees. 

As  directed  in  the  Tuna  Conventions 
Act.  the  General  Advisory  Committee 
will  examine  and  provide  comments 
and  recommendations  on  all  aspects  of 
the  Inter-American  Tropical  Tuna 
Commission  (lATTC)  and  the 
International  Commission  for  the 
Scientific  Investigation  of  Tuna  and  will 
be  invited  to  attend  all  meetings  of  the 
U.S.  sections  of  these  commissions. 


The  Scientific  Advisory 
Subcommittee  will  advise  the  General 
Advisory  Committee,  the  U.S. 
Commissioners  to  the  lATTC,  and  the 
U.S.  Commissioners  to  the  International 
Commission  for  the  Scientific 
Investigation  of  Tuna  on  all  scientific 
matters  regarding  the  long-term 
conservation  and  management  of  marine 
resources  in  the  ETP  and  the  entire  ETP 
ecosystem.  The  Scientific  Advisory- 
Subcommittee  will  jointly  serve  as  the 
National  Scientific  Advisory  Committee, 
a  committee  which  NMFS  is  required  to 
appoint  imder  the  Agreement. 
DATES:  Nominations  must  be  submitted 
on  or  before  January  1 1 .  2000. 
ADDRESSES:  Nominations  should  be 
submitted  to  Katie  S.  Moore,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Hw^.,  Room  13756,  Silver  Spring, 
MD,  20910  or  by  fax  to  Katie  Moore  at 
301-713-0376. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Allison  Routt,  562-980-4019;  or  Katie 
S.  Moore,  301-713-2322.  ext.  157. 
SUPPLEMENTARY  INFORMATION:  The  Tuna 
Conventions  Act  (16  U.S.C.  951  et  seq.). 
as  amended  by  the  IDCPA  (Pub.  L.  105- 
42).  requires  that  the  Secretary  of 
Commerce,  in  consultation  with  the 
U.S.  Commissioners  to  the  lATTC  and 
the  U.S.  Commissioners  to  the 
International  Commission  for  the 
Scientific  Investigation  of  Tuna  appoint 
a  General  Advisor>'  Committee  and  a 
Scientific  Advisory  Subcommittee.  In 
addition,  the  Agreement  requires  the 
Secretary  to  establish  a  National 
Scientific  Advisory  Committee.  These 
committees  will  provide  advice  on 
achieving  the  objectives  of  the  Tuna 
Conventions  Act,  the  IDCPA,  and  the 
Agreement  on  the  International  Dolphin 
Conservation  Program  (Agreement). 
NMFS  is  seeking  nominations  for  both 
the  General  Advisory  Committee  and 
the  Scientific  Advisory  Subcommittee. 
NMFS  intends  for  members  of  the 
Scientific  Advisory  Subcommittee  to 
jointly  serve  as  members  of  the  National 
Scientific  Advisory  Committee. 

General  Advisory  Committee 

The  General  Advisory  Committee  will 
be  composed  of  five  to  15  qualified 
experts,  operating  in  their  individual 
capacities,  from  the  public  and  private 
sectors,  and  from  non-governmental 
organizations.  It  will  have  balanced 
representation  from  the  various  groups 
participating  in  the  fisheries  included 
under  the  conventions,  and  from  non- 
governmental conservation 
organizations.  The  General  Advisory 
Committee  will  be  invited  to  send 
representatives  to  all  non-executive 
meetings  of  the  U.S.  sections  and  will  be 


given  full  opportunity  to  examine  and  to 
be  heard  on  all  proposed  programs  of 
investigations,  reports, 
recommendations,  and  regulations  of 
the  lATTC  and  the  International 
Commission  for  the  Scientific 
Investigation  of  Tuna.  The  General 
Advisory  Committee  mav  attend  all 
meetings  of  the  international 
commissions  to  which  they  are  invited 
by  such  commissions. 

As  required  by  the  Tuna  Conventions 
Act,  members  of  the  General  Advisory 
Committee  will  not  receive 
compensation  for  their  services  as 
members  of  this  committee. 

Scientific  Advisory  Subcommittee 

The  Scientific  Advisory 
Subcommittee  will  be  composed  of  no 
less  than  five  nor  more  than  15  qualified 
scientists  with  balanced  representation 
from  the  public  and  private  sector, 
including  non-governmental 
organizations.  The  Scientific  Advisory 
Subcommittee  will,  as  requested  bv  the 
General  Advisory  Committee,  the  U.S. 
Commissioners  to  the  LATTC,  or  the 
U.S.  Commissioners  to  the  International 
Commission  for  the  Scientific 
Investigation  of  Tuna,  perform  functions 
and  provide  assistance  required  by 
formal  agreements  entered  into  by  the 
United  States  for  the  ETP  fishery,' 
including  the  International  Dolphin 
Conservation  Program  (Program).  These 
functions  include:  (1)  reviewing  data 
from  the  Program,  including  data 
received  from  the  LATTC:  (2)  making 
recommendations  on  research  needs, 
including  ecosystems,  fishing  practices, 
and  gear  technology  research,  including 
the  development  and  use  of  selective, 
environmentally  safe  and  cost-effective 
fishing  gear,  and  on  the  coordination 
and  facilitation  of  such  research;  (3) 
making  recommendations  concerning 
scientific  reviews  and  assessments 
required  under  the  Program  and 
engaging,  as  appropriate,  in  such 
reviews  and  assessments;  and  (4) 
consulting  with  other  experts  as  needed 
and  recommending  measures  to  assure 
the  regular  and  timely  full  exchange  of 
data  among  the  parties  to  the  Program 
and  each  nation's  National  Scientific 
Advisory  Committee  (or  its  equivalent). 

As  required  by  the  Tuna  Conventions    ■ 
Act,  members  of  the  Scientific  Advisory 
Subcommittee  will  not  receive 
compensation  for  their  services  as 
members  of  this  committee. 

National  Scientific  Advisory  Committee 

NMFS  intends  for  the  Scientific 
Advisory  Subcommittee  to  also  function 
as  the  National  Advisorv  Scientific 
Committee  (NATSAC)  under  the 
Agreement,  The  functions  of  the 
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NATSAC,  established  in  accordance 
with  Article  XI  of  the  Agreement,  are, 

among  other  things,  to: 

1   Receive  and  review  relevant  data. 
including  the  data  provided  to  NMFS  by 
the  lATTC: 

2.  .advise  and  rec(immend  to  the  U.S. 
Commissioners  to  the  I.ATTC  on 
measures  and  actions  that  should  be 
undertaken  to  conserve  and  manage 
stocks  of  living  marine  resources  in  the 
Agreement  area; 

,3.  Make  recommendations  to  the  U.S. 
Commissioners  to  the  lATTC  on 
research  needs  (including  research 
concerning  ecosystems,  the  effects  of 
climatic,  environmental  and 
socioeconomic  factors,  and  the  effects  of 
fishing),  measures  contemplated  in  the 
Agreement,  fishing  techniques  and 
practices,  and  gear  tRr;hTiology  research, 
including  the  development  and  use  of 
selective  environmentally-safe  and  cost- 
effective  fishing  gear,  and  the 
coordination  and  facilitation  of  this 
research; 

4.  Conduct  scientific  reviews  and 
assessments  regarding  progress  toward 
the  year  2001  objective  of  achie\ing  a 
per-stock.  per-vear  cap  of  0.1  percent  of 
the  minimum  population  estimate,  and 
make  appropriate  recommendations 
concerning  these  reviews  and 
assessments,  as  well  as  additional 
assessments  in  the  year  2001.  consistent 
with  this  Agreement; 

5.  Ensure  the  regular  and  timely  full 
exchange  of  data  among  the  Parties  to 
the  Agreement  and  the  NATSACs  on 
catch  of  tuna  and  associated  species  and 
bycatch.  including  dolphin  mortality 
data,  for  the  purposes  of  developing 
conservation  and  management 
recommendations  as  well  as 
recommendations  for  enforcement  and 
scientific  research  while  not  violating 
the  confidentiality  of  business 
confidential  data. 

6.  Consult  with  other  experts  as 
necessarv'  to  gather  as  much  information 
as  possible  that  might  be  useful  for 
achieving  the  objectives  of  the 
Agreement;  and 

7.  Perform  other  functions  as 
assigned. 

Reports  of  the  \ATS.-\C.  including 
reports  of  their  cooperative  meetings, 
will  be  made  available  to  the  Parties  to 
the  Agreement  and  to  the  public,  in  a 
manner  consistent  with  applicable 
confidentialitv  requirements. 

Meetings  of  the  NATSAC  will  take 
place  at  least  once  a  year  in  conjunction 
with  the  ordinar>'  meeting  of  the  Parties 
to  the  Agreement.  These  meetings 
regularly  occur  in  the  United  States  or 
abroad  as  hosted  by  another  Party  to  the 
Agreement.  The  Director  of  the  lATTC 
may  convene  meetings,  in  addition  to 


the  regular  meetings  required  by  the 
Agreement,  to  facilitate  consultation 
among  the  NATSACs  of  the  Parties  to 
the  Agreement.  The  functions  of  the 
meetings  of  the  NATSAC  are  to:  (1) 
Exchange  information;  (2)  review  lATTC 
research  to  achieve  the  objectives  of  the 
Agreement;  and  (3)  make 
recommendations  to  the  Director  of  the 
lATTC  concerning  the  future  research 
program  to  achieve  the  objectives  of  the 
Agreement. 

The  Scientific  Advisory  Committee/ 
National  Scientific  Advisory  Committee 
(SAC/NATSAC)  should  be  comprised  of 
scientists  with  definable  interests  in  the 
Program  and/or  the  ETP  yellowfin  tuna 
fishery  and  related  industries, 
environmental  community,  academia, 
governmental  and  quasi-governmental 
entities.  Members  of  the  SAC/NATSAC 
will  be  invited  to  send  representatives 
to  all  non-executive  meetings  of  the  U.S. 
sections  of  the  lATTC  and  the  General 
Advisory  Committee,  and  will  be  given 
full  opportunity  to  examine  and  to  be 
heard  on  all  proposed  programs  of 
scientific  investigations,  scientific 
reports,  and  scientific  recommendations 
of  the  lATTC.  Representatives  of  the 
SAC/NATSAC  may  attend  meetings  of 
the  LATTC  in  accordance  with  the  rules 
ofthelATTC. 

Procedures  and  Guidelines  of  the 
General  Advisory  Committee  and  the 
SAC/NATSAC 

Each  appointed  member  of  the 
General  Advisor\'  Committee  and  the 
SAC/NATSAC  will  sen-e  for  a  term,  of 
3  years,  with  one-third  of  the  members 
rotating  out  each  year.  Members  will  be 
eligible  for  reappointment. 

NMFS  will  provide  the  necessary 
administrative  support,  including 
technical  assistance,  for  the  Committees; 
however.  NMFS  will  not  compensate 
members  for  participating  on  the 
Committees,  for  travel  or  other  living 
expenses,  because  no  funds  were 
appropriated  for  this  purpose. 

Procedure  for  Submitting  Nominations 

Submit  nominations  for  the  General 

.Advisory  Committee  and  the  Scientific 
Advisory-  Subcommittee/NATSAC  to 
NMFS  (see  ADDRESSES)  The  criteria  for 
nominations  include:  (1)  Experience  in 
the  commercial  purse  seine  fishing 
industr\'  involved  in  catching  tuna  in 
the  ETP;  (2)  experience  in  the  connected 
industries  (e.g.,  gear,  fishing  techniques 
and  practices,  or  gear  technology 
research);  and/or  (3)  former  or  current 
representati\e  of  a  private,  regional, 
state,  national,  or  international 
organization  which  deals  with  issues 
related  to  the  ETP  purse  seine  fisher\'. 


Nominations  for  the  General  Advisory 
Committee  or  the  SAC/NATSAC  should 
include: 

1 .  The  name  of  the  nominee  and  a 
description  of  their  interest  in  or 
connection  with  the  Tuna  Conventions 
Act.  the  IDCPA.  the  Marine  Mammal 
Protection  Act,  the  tuna  fisherv'  of  the 
ETP,  the  international  dolphin 
conservation  program  of  the  ETP,  or  a 
particular  species  of  dolphin  or  tiina 
involved  in  that  fishery; 

2.  A  statement  of  background; 

3.  A  statement  of  qualifications;  and 

4.  A  WTitten  commitment  that  the 
applicant  or  nominee  will  actively 
participate  in  good  faith  in  the  tasks  of 
General  Advisory  Committee  or  the 
SAC/NATSAC. 

Dated:  November  5, 1999. 
Andrew  Kemmerer, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(PR  Doc.  99-29613  Filed  11-10-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D   100499E] 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act;  Meeting:  Correction 

agency:  National  Marine  Fisheries 

Service  CNMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTtON:  Coordination  meeting; 

correction. 

SUMMARY:  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  will  hold  a 
joint  meeting  to  discuss  coordination  of 
activities  that  support  Atlantic  States 
Marine  Fisheries  Commission  coastal 
fisheries  management  plans  under  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  and  the  Atlantic 
Striped  Bass  Conservation  Act.  The 
original  meeting  was  announced  in  the 
Federal  Register  on  October  12,  1999. 
The  meeting  date  ha=  changed 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lange,  Intergovernmental  and 
Recreational  Fisheries,  NMFS,  8484 
Georgia  Avenue,  Silver  Spring,  MD 
20910.  Telephone:  (301)  427-2014. 

Correction 

In  the  Federal  Register  of  October  12, 
1999,  in  FR  Doc.  99-26548,  on  page 
55254.  in  the  second  column,  correct 
the  "DATES"  caption  to  read: 
DATES:  The  meeting  will  convene  on 
Mondav,  December  20,  at  10:00  a.m.  and 
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will  adjourn  at  approximately  3:00  p.m. 
The  meeting  is  open  to  the  public. 

All  other  information  pertaining  to 
this  document  remains  the  same. 

Dated:  November  8,  1999. 
Richard  H.  Schaefer, 

Chief.  Staff  Office  for  Intergovernmental  and 
Recreational  Fisheries,  National  Marine 
Fisheries  Service. 
[FR  Doc.  99-29614  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110599B] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  .National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  a  public  meeting. 
DATES:  The  meeting  will  be  held  on 
Monday.  November  22,  1999  to 
Tuesday.  November  23,  1999.  On 
Monday.  November  22nd,  Council  will 
meet  from  1  00- ,5:00  p  m  On  Tuesday, 
November  23rd,  Council  will  meet  from 
8:00  a.m.  until  5:00  p.m. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Cruwiie  Plaza  Meadowiaiids,  Two 
Harmon  Plaza,  Secaucus,  NJ;  telephone: 
201-348-6900. 

Council  address:  .Mid-Atlantic  Fishery 
Management  (Council,  300  .S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T  Furlong,  Executive  Director, 
Mid-Atlantic  Fishery'  Management 
Council,  telephone   302-674-2331,6x1. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
(Council  will  address  and.  if  necessary, 
comment  on  NMFS  proposed  rules 
regarding  implementation  of  the 
Council's  commercial  fishing 
specification  for  2000  regarding  squid, 
mackerel,  butterfish,  surfclam,  ocean 
quahogs,  summer  flounder,  scup,  black 
sea  bass,  and  bluefish.  Should  proposed 
rules  not  be  available,  the  Council  will 
review  and  evaluate  scup  management 
measures  and  options  previously 
proposed  to  the  .•\gency  The  Council 
will  also  review  and,  if  appropriate, 
provide  comments  on  the  Agency's 
notice  to  finalize  its  interim  final  rule  to 
implement  Essential  Fish  Habitat 


provisions  of  the  Sustainable  Fisheries 
Act.  The  Council  will  receive  the 
Tilefish  Committee  Report  and  consider 
adoption  of  the  Tilefish  Fishery 
Management  Plan  for  Secretarial 
submission.  It  is  anticipated  that  this 
session  will  be  the  last  session  for  the 
public  to  comment  on  the  Council's 
Draft  Tilefish  FMP. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  November  5,  1999. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  99-29496  Filed  11-10-99;  8:45  ami 
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COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  18 
November  1999  at  10  a.m.  in  the 
Commission's  offices  at  the  National 
Building  Museum  (Pension  Building), 
Suite  312,  Judiciary  Square,  441  F 
Street,  NW.  Washington,  DC  20001. 
Items  of  discussion  will  include  designs 
for  projects  affecting  the  appearance  of 
Washington,  DC,  including  buildings 
and  parks. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 


Dated  in  Washington,  DC,  November  8, 
1999. 

Charles  H.  Atherton. 

Secretary-. 

IFR  Doc.  99-29572  Filed  11-10-99;  8:45  am] 

BILLING  CODE  633(M)1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade:  Proposed 
Amendments  to  the  Speculative 
Position  Limit  Provisions  of  the 
Municipal  Bond  Index  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments  to  the  terms  and 

conditions  of  commodity  futures 

contract. 


SUMMARY:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  submitted  a 
proposed  amendment  to  the  speculative 
position  limit  provision  of  its  Municipal 
Bond  Index  futures  and  futures  option 
contracts.  Under  the  proposal,  the 
subject  futures  and  option  contracts 
would  be  subject  to  a  joint  4,000- 
contract  spot  month  position  limit,  with 
no  exemptions  allowed,  that  would  be 
in  effect  during  the  last  three  trading 
days  prior  to  expiration. 

The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division),  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  November  29,  1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  1155  21st  Street,  NW. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  proposed  amendments  to 
the  CBOT  Municipal  Bond  Index  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Michael  Penick  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington. 
20581,  telephone  (202)  418-5279. 
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99;  8:45  am] 


Facsimile  number:  (202)  418-5527. 
Electronic  mail:  mpenick@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Municipal  Bond  Index  futures  contract 
is  settled  on  the  last  day  of  trading 
based  on  the  level  of  the  Municipal 
Bond  Index  as  calculated  by  Bond 
Buyer,  an  independent  third  party,  on 
the  last  trading  day.  The  contract  is 
currently  listed  for  trading  in  the  March, 
lune.  September,  and  December 
quarterly  cycle. 

Under  current  rules,  the  subject 
contracts  are  subject  to  a  joint  all- 
months-combined  speculative  position 
limit  of  5.000  futures-equivalent 
contracts.  Bona  fide  hedgers  and  certain 
other  qualified  position  holders  are 
eligible  for  exemptions  from  this 
speculative  position  limit.  The 
Exchange  is  proposmg  to  adopt,  in 
addition  to  the  all-months-combined 
limit,  a  spot  month  position  limit  of 
4,000  contracts  applicable  during  the 
last  three  trading  days.  This  limit  would 
applv  to  all  positions  and  no 
exemptions,  for  hedging  or  other 
enumerated  positions,  would  be 
permitted.  [See.  Commission  Rule 
150.5(d).) 

The  CBOT  proposes  to  implement  the 
proposal  for  application  to  existing 
contract  months,  including  the 
December  1999  contract  month,  shortly 
after  receipt  of  Commission  approval. 
The  December  1999  contract  month 
expires  on  Tuesday.  December  21.  1999. 
Thus,  the  proposed  spot  month  position 
limit  would  go  into  effect  on  Friday, 
December  17.  1999.  The  CBOT  issued  a 
notice  of  the  proposed  amendment  and 
implementation  plan  on  November  1, 
1999. 

The  Division  requests  comment  on 
the  proposed  amendment  and 
implementation  plan. 

Copies  of  the  proposal  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre,  1155  21st  St.,  N\V.  Washington. 
DC  20581,  Copies  of  the  proposal  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202) 418-5100. 

Other  materials  submitted  by  the 
CBOT  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOl,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission's  headquarters  in 


accordance  with  17  CFR  145,7  and 
145,8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal,  or  with  respect  to  other 
materials  submitted  by  the  CBOT. 
should  send  such  comments  to  Jean  A. 
Webb.  Secretary.  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21  St.,  NW,  Washington. 
DC  20581  by  the  specified  date. 

Issued  in  Washington,  EXZ,  on  November  5, 
1999. 

John  R.  Mielke. 
Acting  Director. 
(FR  Doc  99-29578  Filed  11-10-99;  8:45  ami 

BILUNG  CODE  6351 -^)1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  Chicago 
Board  of  Trade  Rough  Rice  Futures 
Contract  Regarding  Quality 
Specifications  for  Deliverable  Rough 
Rice 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of 

proposed  amendments. 

SUMMARY:  The  Chicago  Board  of  Trade 

(CBT  or  Exchange)  has  proposed 
amendments  to  the  Chicago  Board  of 
Trade  rough  rice  futures  contract.  The 
proposed  amendments  were  submitted 
under  the  Commission's  45-day  Fast 
Track  procedures  which  provides  that, 
absent  any  contrary  action  by  the 
Commission,  the  proposed  amendments 
may  be  deemed  approved  on  December 
16.  1999.  45  days  after  the 
Commission's  receipt  of  the  proposals. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purpose  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  November  29.  1999. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  21st  Street.  ,\W 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521 .  or  by  electronic  mail  to 
secretarv@cftc.gov.  Reference  should  be 


made  to  the  proposed  amendments  to 
the  CBT  rough  rice  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bird  of  the  Division  of  Econoniic 
Analysis,  Commodity'  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581, 
telephone  (202)  418-5274.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  jbird@cftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  the  rough  rice  futures 
contract  provide  for  the  delivery  of 
rough  rice  meeting  the  official  U.S. 
grade  standards  promulgated  by  the 
United  States  Department  of  Agriculture 
for  U.S.  No,  2,  or  better,  long  grain  rice. 
The  standards  for  U.S.  No.  2  grade  rice 
specify  a  maximum  level  for  stained  rice 
of  1.5  percent,  which  is  equivalent  to 
approximately  300  stained  kernels  in  a 
500  gram  sample  containing 
approximately  20,000  kernels.  The 
standards  for  U.S.  No.  2  grade  rice  also 
permit  two  heat-damaged  kernels  in  a 
500-gram  sample. 

The  proposed  amendments  vrill 
reduce  the  quantity  of  stained  rice 
permitted  in  rough  rice  deliverable  on 
the  futures  contract  and  will  prohibit 
delivery  of  rough  rice  which  contains 
heat-damaged  rice.  The  proposed 
amendments  will  specify'  that 
deliverable  rough  rice  may  contain  no 
more  than  10  stained  and  light  stained 
kernels  in  a  500-gram  sample  and  that 
no  more  than  five  kernels  of  these  10 
kernels  may  be  stained.  No  heat- 
damaged  kernels  wdll  be  permitted  in 
deliverable  rice. 

The  Exchange  intends  to  apply  the 
proposed  amendments  to  all  newly 
listed  contract  months  following 
Commission  approval. 

The  CBT  indicates  that  the  proposed 
amendments  will  improve  the  pricing 
accuracy  and  efficiency  of  the  rough  rice 
futures  market.  The  Exchange  notes,  in 
this  regard,  that  the  futures  contract's 
existing  terms  provide  for  the  delivery 
of  rough  rice  containing  a  maximum  of 
about  300  kernels  of  stained  rice  and 
two  heat  damaged  kernels  in  each  500 
gram  sample  of  rice.  The  CBT  indicates, 
however,  that  the  vast  majority  of  rough 
rice  traded  in  the  domestic  and  export 
markets  is  free  of  stained  and  heat 
damaged  kernels.  The  Exchange  also 
notes  that  rice  which  contains  any 
amount  of  stained  beyond  five  lightly 
stained  kernels  is  normally  traded  at 
prices  significantly  below  that  of  rice 
that  is  free  of  stain.  The  Exchange 
indicates  that  futures  prices  currently 
may  reflect  the  value  of  rough  rice 
containing  stained/heat  damaged  rice  in 
excess  of  normal  cash  market  standards, 
since  deliverers  have  tended  to  deliver 
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such  rice  on  the  futures  contract.  The 
CBT  indicates  that,  as  a  result,  the 
proposed  standards  for  stained  and  heat 
damaged  rice  will  allow  the  futures 
contracts  prices  to  reflect  more  closely 
the  majority  of  rough  rice  traded  in  the 
cash  market 

The  Commission  is  especially 
interested  in  comments  regarding  the 
degree  to  which  the  proposed 
specifications  reflect  specifications 
ordinarily  observed  in  the  cash  Market 
and  the  extent  to  which,  if  any.  the 
proposed  amendments  will  affect 
deliverable  supplies  for  the  futures 
contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  21st  Street  NVV, 
Washington.  DC  20581.  Copies  of  the 
proposed  amendments  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100.  or  via  the  Internet  on 
the  CFTC  website  at  www.cftc.gnv 
under  "What's  Pending". 

Other  materials  submitted  by  the  CBT 
in  support  of  the  proposal  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145,7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  their  other  materials  submitted  by  the 
CBT.  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November  5, 

lohn  R.  Vlielke. 

Acting  Director. 

iFK  Doc:  q<>-29579  Filed  11-10-99;  8:45  am) 

BILUNG  CODE  6351-01-tM 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 


AGENCY:  US 
Commission. 


Consumer  Product  Safety 
Washington,  DC  20207.  ' 


TIME  AND  date:  Thursday,  November  18, 
1999,  10:00  a.m. 

location:  Room  420,  East-West  Towers, 
4330  East-West  Highway,  Bethesda, 
Maryland. 

STATUS;  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Bunk  Beds:  The  staff  will  brief  the 
Commission  on  options  concerning 
whether  the  Commission  should  issue  a 
final  rule  addressing  entrapment  of 
children  in  the  structure  of  bunk  beds. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East-West  Highway, 
Bethesda,  MD  20207  (301)  504-0800  ' 

Dated:  November  8,  1999. 
Sadye  E.  Dunn, 

Secretary. 

[PR  Doc.  99-29626  Filed  11-8-99;  4:15  pm] 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission.  Washington.  DC  20207, 

TIME  AND  DATE:  Thursday,  November  18, 
1999,2:00  p.m. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Compliancp  Status  Report:  The  staff 
will  brief  the  Commission  on  the  status 
of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800.  " 

Dated:  November  8,  1999. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  99-29627  Filed  11-8-99;  4:15  pm] 

BILLING  CODE  5355-01-*! 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Form  Numbers,  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulations  Supplement  (DFARS)  Part 
245,  Government  Property,  and  Related 
Clauses  in  DFARS  Part  252:  DD  Forms 
1149.  1149C, 1342,  1419,  1637,  1639, 
1640,  1662:  OMB  Number  0704-0246. 

Type  of  Request:  Extension. 

Number  of  Respondents:  14,862. 

Responses  Per  Respondent:  3 
(approximately). 

Annual  Responses:  42.497. 

Average  Burden  Per  Response:  1.18 
hours. 

Annual  Burden  Hours:  50.170. 

Needs  and  Uses:  The  Department  of 
Defense  needs  this  information  to  keep 
an  account  of  Government  property  in 
the  possession  of  contractors.  Property 
administrators,  contracting  officers,  and 
contractors  use  this  information  to 
maintain  property  records  and  material 
inspection,  shipping,  and  receiving 
reports.  This  requirement  provides  for 
the  collection  of  information  related  to 
providing  Government  property  to 
contractors:  contractor  use  and 
management  of  Government  property; 
and  reporting,  redistribution,  and 
disposal  of  contractors  inventory.  This 
information  collection  covers  the 
requirements  relating  to  DFARS  Part 
245  and  related  clauses  and  forms. 

Affected  Public:  Business  or  Other 
For-Profit:  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
reconunendations  on  the  proposed 
information  collection  should  be  sent  to 
M.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  M.  Cushing.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  November  .S.  1999, 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc,  99-29498  Filed  11-10-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Ballistic  Missile  Defense  Advisory 
Committee 

action:  Notice  of  Advisory  Committee 

Meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 

(BMD)  Advisory  Committee  will  meet  in 
closed  session  at  the  Embassy  Suites, 
Crystal  City,  1300  Jefferson  Davis 
Highway.  Arlington,  X'irginia  22202  on 
November  30.  1999  and  also  on 
December  1,  1999  at  Jefferson  Plaza  2, 
Crystal  City,  1421  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary'  of 
Defense  and  Deputv  Secretarv  of 
Defense,  through  the  Under  Secretary  of 
Defense  (Acquisition,  Technology,  and 
Logistics),  on  all  matters  relating  to 
BMD  acquisition,  system  development, 
and  technology. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-^63.  as  amended  by 
5  U.S.C,  Appendix  II,  it  is  hereby 
determined  that  this  BMD  .Advisory 
Committee  meeting  concerns  matters 
listed  in  5  U.S.C.  552b(c)(l),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  5,  1999. 
Linda  M.  Bynum. 

USD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  99-29499  Filed  11-10-99:  8:45  am] 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
.Advisory  Group  on  Electron  Devices, 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Thursday,  November  18,  1999. 
ADDRESSES:  The  meeting  will  be  held  at 
the  /\rmy  Research  Laboratory'  (ARL), 
Adelphi  Laboratory  Center,  Physical 
Science  Facilitv,  Room  4D-38,  2800 
Powder  Mill  Road,  Adelphi.  MD  20783- 
114.5 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four.  Suite  500.  Arlington.  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  .Adxisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technolog}'.  to  the  Director  of  Defense 
Research  and  Engineering  I'DDR&E).  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  thp  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  de\'elopment 
program  in  the  area  of  electron  devices. 

TV»o    A  r:pr^  moptinn  will  Ka  limifpH  fp 

review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 


laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub,  L.  No.  92^63,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  5,  1999. 
L,M.  Bynum, 

Alternate.  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Dor  99-29500  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  5001 -KV-M 


DEPARTMENT  OF  DEFENSE 

Air  Force  A-76  Initiatives  Cost 
Comparisons  and  Direct  Conversions 
(As  of  30  September  1999) 

The  Air  Force  is  in  the  process  of 
conducting  the  following  A-76 
initiatives.  Cost  comparisons  are  public- 
private  competitions.  Direct  conversions 
are  functions  that  may  result  in  a 
conversion  to  contract  without  public 
competition.  These  initiatives  were 
announced  and  in-progress  as  of  30 
September  1999,  include  the  installation 
and  state  where  the  cost  comparison  or 
direct  conversion  is  being  performed, 
the  total  authorizations  under  study, 
public  announcement  date  and  actual  or 
anticipated  solicitation  date.  The 
following  initiatives  are  in  various 


stages  of  completion. 


installation 


State 


Function(s) 


Total 
authorizations 


Public 

announcement 

date 


Solicitation  issued 
or  scheduled  date 


COST  COMPARISONS 

ANDERSEN    

GUAM 

MD 

MD 

MD 

LA 

CA 

DC 

TX 

CO 

DE 

CA 

CA 

FL 

FL 

AK 

AK 

WA 

PA 

IN 

SUPPLY  AND  TRANSPORTATION             

317 

815 

9 

22 

13 

383 

164 

69 

25-0un-98 

25-JU1-97 

17-Dec-98 

17-Oec-98 

14-Dec-98 

08-Sep-99 

01-Dec-98 

13-Jun-96 

28-May-99 
26-May-99 
17-NOV-99. 

ANDREWS   

ANDREWS   

AIRCRAFT  MAINTENANCE  AND  SUPPLY 

GROUNDS  MAINTENANCE   

ANDREWS   

HEATING  SYSTEMS    

17-N0V-99 

BARKSDALE            .  . 

PROTECTIVE  COATING        

31_Oct-99 

BEALE   

BASE  OPERATING  SUPPORT   

07-Mar-01 . 

BOLLING 

SUPPLY  AND  TRANSPORTATION  

03-Jao-OO. 

CARSWELL  

BASE  OPERATING  SUPPORT  

30-Dec-99 

CHEYENNE  MTN  

CIVIL  ENGINEERING          

139     0&-Mav-98 

01-Aug-OO. 

DOVER  

EDWARDS     '. 

HEATING  SYSTEMS    

BASE  OPERATING  SUPPORT     

11 
553 
136 

52 
200 

16 
210 

15 

77 
133 

07-Jan-99 
09-Dec-98 
06-NOV-98 

22-Sep-99 
03-Dec-96 
17-N0V-97 
26-Mar-99 
16-Mar-99 
13-Jun-96 
13-Jun-96 

03-Jan-OO 
Oa-Nov-OO. 

EDWARDS   

EGLIN 

TRANSIENT      AIRCRAFT      MAINTENANCE/ 

AEROSPACE  GROUND  EQUIPMENT. 
ADMINISTRATIVE  SUPPORT     

16-Oec-99. 
TBD. 

EGLIN      

CIVIL  ENGINEERING    

21-Jut-98 

EIELSON         

HOUSING  MANAGEMENT  

18-May-99. 

ELMENDORF  

BASE  SUPPLY              

17-Jan-OO 

FAIRCHILD 

HEATING  SYSTEMS        

31-Oct-99 

GREATER  PITTSBURG 

BASE  OPERATING  SUPPORT   

T4-NOV-99 

GRISSOM  

BASE  OPERATING  SUPPORT   

01-Oct-99 
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Installation 

State 

HANSCOM  AFB  

MA 
UT 
NM 

FL 

HILL  AFB                  

HOLLOMAN  AFB    

HOMESTEAD 

HURLBURT  COM  ^L    .... 

FL            1 

HURLBURT  COM  FL     ... 

1  FL 

HURLBURT  COM  FL    .... 

FL 

KEESLEP       

MS 

KIRTLAND     

NM 

KIRTLAND    

NM 

LACKLAND  

TX 

LANGLEY        

VA 
VA 

LANGLEv        

LOS  ANGELES      

CA 

MALMSTROM    

MT 

MARCH           

CA 

MAXWELL      

AL 

MCCHORD    

WA 

MCCHORD  

WA 

MCCHORD    

WA 

MINN. ST  PAUL     

MN 

MULTIPLE  INSTLNS  

CROUGHTON  

UK 

FAIRFORD   

UK 

LAKENHEATH  

UK 

MILDENHALL  

UK 

MOLESWORTH    

UK 

MULTIPLE  INSTLNS  

RAMSTEIN     

GERMY 

SEMBACH         

GERMY 

SPANGDAHLEM   

GERMY 

MULTIPLE  INSTLNS  

GRISSOM              

IN 
Wl 

GENERAL  MITCHELL  .... 

MINN.ST  PAUL        

MN 
LA 

NEW  ORLEANS  NAS      .. 

oARSWELL 

TX 

HOMESTEAD  

FL 

MARCH           

CA 

WESTOVER   

MA 

YOUNGSTOWN  MUNI 

OH 

WILLOW  GROVE 

PA 

GREATER  PITTSBURG 

PA 

MULTIPLE  INSTLNS 

LANGLEY       

VA 

HILL  AFB          

UT 

MULTIPLE  INSTLNS 

HOWARD   

PANMA 

MOODY   

GA 

MINOT  

ND 

MT  HOME  

ID 

NELLIS   

NV 

SHAW  

SC 

WHITEMAN    

MO 
AJORE 

LAJES              

ELLSWORTH 

SD 

SEYMOUR  JOHNSON 

NC 

HOLLOMAN  AFB 

NM 

DYESS                    

TX 
AZ 

DAVIS  MONTHAN  

CANNON   

NM 

BARKSDALE   

LA 

KEFLAVIK       

ICELD 

LANGLEY      

VA 

BEALE                     

CA 

MULTIPLE  INSTLNS  

BUCKLEY       

CO 

F  E  WARREN  

WY 

Function(s) 


BASE  SUPPLY  

BASE  OPERATING  SUPPORT  

MILITARY  FAMILY  HOUSING  MAINTE- 
NANCE 

BASE  OPERATING  SUPPORT  

ADMINISTRATIVE  SUPPORT  

BASE  SUPPLY  

COMMUNICATION  FUNCTIONS 

MULTIPLE  SUPPORT  FUNCTIONS 

BASE  COMMUNICATIONS 

ENVIRONMENTAL  

MULTIPLE  SUPPORT  FUNCTIONS 

GENERAL  LIBRARY  

MILITARY  FAMILY  HOUSING  MAINTE- 
NANCE. 

COMMUNICATIONS  OPERATIONS  AND 
MAINTENANCE  FUNCTIONS 

BASE  COMMUNICATIONS  

BASE  OPERATING  SUPPORT  

MULTIPLE  SUPPORT  FUNCTIONS 

GROUNDS  MAINTENANCE  

HEATING  SYSTEMS  

MILITARY  FAMILY  HOUSING  MAINTE- 
NANCE. 

BASE  OPERATING  SUPPORT  

ADMINISTRATIVE  SWITCHBOARD 

ADMINISTRATIVE  switchboard"."!!!!!!!!!!!!! 
COMMUNICATION  FUNCTIONS !!!!!!!!!!!!!!!!!!!!! 

COMMUNICATION  FUNCTIONS 

EDUCATION  SERVICES  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

education/training  and  PERSONNEL  !!! 


Total 
authorizations 


Public 

announcement 
date 


70  !  IO-Nov-98 
730     30-Sep-98 

66  I  12-May-97 


106 

41 

43 

50 

726 

228 

32 

1587 

11 

16 

85 

85 

195 

814 

11 

11 

15 


50 


141 


94 


13-Jun-96 

28-Apr-99 

1 5-Jul-98 

31-JUI-98 

21-Sep-99 

06-NOV-97 

24-NOV-98 

26-Jan-99 

22-Dec-98 

24-NOV-97 

01 -J  u  1-9  7 

06-Oct-97 
13-Jun-96 
28-Apr-98 
14-Jun-99 
23-Sep-97 
23-Sep-97 


83     13-Jun-96 
44     19-Jun-97 


19-Jun-97 


11-Mar-99 


208     03-Aug-99 


153     07-Jan-99 


Solicitation  issued 
or  scheduled  date 


25-Mar-98 


30-Oct-99. 

20-Sep-OO. 
01-Oct-99 

15-Jan-OO. 

09-Mar-01. 

01-Jan-OO. 

19-Jun-OO 

TBD 

04-Jun-99 

15-Dec-99 

IO-Nov-99. 

04-Oct-99 

11-Jun-99 

25-NOV-98, 

01-Dec-99, 
15-NOV-99. 
22-Mar-99. 
05-Jun-OO. 
30-Mar-99. 
03-Mar-99, 

11-Aug-98. 
31-Dec-99 


31-Dec-99. 


ll-Nov-99 


01-May-OO. 


15-NOV-99 


24-May-99, 


r 
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Installation 

State 

Function(s) 

Total 
authorizations 

Public 

announcement 
date 

Solicitation  issued 
or  scheduled  date 

PATRICK  

FL 
CO 
CO 
CA 

UK 
UK 
UK 

GERMY 
GERMY 

UK 
UK 
NH 
LA 
NE 
FL 
GA 

GA 

GA 

IL 

IL 

IL 

IL 

IL 

GERMY 

SC 

TX 

OK 

OK 

OK 

OK 

CA 

CO 
CO 
CO 
CO 
CO 
CA 
MO 
PA 
OH 
OH 
OH 
OH 
OH 

14-JUI-99 

24-Sep-98 
07^ul-99 

07-JUI-99 

03-Dec-97 
13-Jun-96 
30-Sep-98 
14-May-98 
17-Mar-99 

01-Apr-99 
07-Jan-99 
25-Jun-99 
05-Aug-99 
03-Jun-97 
19-Mar-98 

09-Jan-98 
18-Dec-98 
14-Dec-98 
21-Sep-99 
30-NOV-98 
15-Apr-97 
16-NOV-9B 
24-NOV-98 
15-JUI-98 

08-May-98 
01-Oec-98 
20-May-99 
08-May-98 
08-May-98 
24-NOV-97 
18-Aug-99 
13-Jun-96 
21-AU9-98 
15-Aug-97 
21-AU9-98 
21-Aug-98 
13-Jun-96 

30-Dec-OO. 

29-Oct-99. 
01-Apr-OO. 

01-Apr-OO. 

OI-Nov-99. 
01-Dec-99. 
31-Jan-OO. 
01-Oun-OO. 
23-Dec-99. 

30-Jan-00. 

30-Sep-99. 

19-Fet)-01. 

TBD. 

28-Aug-98. 

IO-Nov-99. 

05-AU9-98. 

30-NOV-99. 

02-JUI-99. 

TBD. 

0&-Oct-99. 

26-Mar-98. 

08-Oc1-99. 

08-Oct-99. 

23-Dec-99. 

15-Jan-OO. 

15-Feb-OO. 

19-May-OO. 

21-Apr-99. 

17-Sep-99. 

15-AU9-99. 

14-AU9-00. 

28-Sef>-98. 

03-Mar-OO. 

27-AU9-99. 

18-Oct-99. 

22-Oct-99. 

14-Sep-98. 

PETERSON  

FALCON     

VANDENBERG  AFB   

MULTiPLE  INSTLNS  

CROUGHTON   

FAIRFORD    

MULTIPLE  SUPPORT  FUNCTIONS 

124 

MOLESWORTH  

MULTIPLE  INSTLNS  

MULTIPLE  INSTLNS  

RAMSTEIN         

PRECISION    MEASUREMENT    EQUIPMENT 

LABORATORY  (PMEL). 
TRANSIENT  AIRCRAFT  MAINTENANCE  

1516 
24 

SPANGDAHLEM  

MULTIPLE  INSTLNS  

LAKENHEATH  

TRANSIENT  AIRCRAFT  MAINTENANCE  

15 

MILDENHALL   

NEW  BOSTON  

BASE  OPERATING  SUPPORT  

48 
45 
1608 
43 
17 

133 
57 

236 
86 

102 

178 

8 

48 

12 

•     540 

152 

567 

54 

53 

131 

108 

497 

120 

297 

75 

12 

11 

52 

104 

698 

319 

127 

92 

NEW  ORLEANS  NAS   ,.,, 

BASE  OPERATING  SUPPORT  

OFFUTT 

BASE  OPERATING  SUPPORT   

PATRiCK       

SUPPLY  AND  TRANSPORTATION  

ROBINS     

ROBINS     

ADMINISTRATIVE     TELEPHONE     SWITCH- 
BOARD 
BASE  SUPPLY   

ROBINS    

EDUCATION  SERVICES   

SCOTT  

SCOTT  

PERSONNEL  SERVICES   

ADMINISTRATIVE  SWITCHBOARD  

SCOTT  

BASE  SUPPLY    

SCOTT  

SCOTT  

COMMUNICATIONS       OPERATIONS       AND 

MAINTENANCE  FUNCTIONS 
MEDICAL  FACILITY  MAINTENANCE  

SEMBACH  

COMMUNICATION  FUNCTIONS  

SHAW    '. 

PROTECTIVE  COATING    

SHEPPARD  

MULTIPLE  SUPPORT  FUNCTIONS  

TINKER  

BASE  SUPPLY          

TINKER 

CIVIL  ENGINEERING  

TINKER     

EDUCATION  SERVICES   

TINKER  

ENVIRONMENTAL  

TRAVIS  

USAF  ACADEMY  

VEHICLE      OPERATIONS      AND      MAINTE- 
NANCE 
BASE  OPERATING  SUPPORT  

USAF  ACADEMY  

CIVIL  ENGINEERING    

USAF  ACADEMY  

COMMUNICATION  FUNCTIONS  

USAF  ACADEMY  

FOOD  SERVICES    

USAF  ACADEMY  

SERVICES  ACTIVITIES  

VANDENBERG  AFB   

TRAINER  FABRICATION  

WHITEMAN        

UTILITIES  PLANT        

WILLOW  GROVE 

BASE  OPERATING  SUPPORT  

WRIGHT  PATTERSON 

CIVIL  ENGINEERING  

WRIGHT  PATTERSON 

CIVIL  ENGINEERING  

WRIGHT  PATTERSON 

COMMUNICATION  FUNCTIONS         

WRIGHT  PATTERSON 

LABORATORY  SUPPORT  SERVICES   

YOUNGSTOWN  MUNI    . 

BASE  OPERATING  SUPPORT  

DIRECT  CONVERSIONS 

ALTUS 

OK 

GUAM 

MD 

NO 

LA 

LA 

CA 

NM 

NM 

CO 
AZ 
AZ 
TX 

SD 
SD 

MEDICAL  STENOGRAPHY    

2 

12 
11 
10 
10 

3 
10 

2 
13 

385 
9 
2 
9 

7 
7 

17-NOV-97 

14-Sep-99 

09-Oct-97 

17-Fet>-99 

04-Aug-98 

01-Dec-97 

07-JUI-99 

07-Jar>-99 

27-Aug-98 

08-May-98 
24-Jun-98 
11-AU9-98 
12-NOV-98 

05-NOV-98 
16-^ul-98 

OI-Jul-98. 

27-May-OO. 

22-Sep-99. 

01-Mar-OO. 

OI-Nov-99. 

15-Jul-99. 

30-NOV-99. 

15-Dec-99. 

IO-Nov-99. 

13-AU9-99. 
01-Dec-99. 
01-Dec-99. 
30-NOV-99. 

2S-Dec-98. 
30-Sep-99. 

ANDERSEN  

AIR  TRAFFIC  CONTROL    ,               

ANDREWS   

MEDICAL  FACILITY  MAINTENANCE  

ASHEVILLE   

COMPUTER  SYSTEMS  MAINTENANCE  

ADMINISTRATIVE  SWITCHBOARD       

BARKSDALE  

BARKSDALE  

HOSPITAL  SERVICES       

BEALE 

ADMINISTRATIVE  SWITCHBOARD   

CANNON 

PROTECTIVE  COATING 

CANNON   

CHEYENNE  MTN 

TRANSIENT      AIRCRAFT      MAINTENANCE/ 

AEROSPACE  GROUND  EQUIPMENT. 
COMMUNICATION  FUNCTIONS  

DAVIS  MONTHAN 

PROTECTIVE  COATING            

DAVIS  MONTHAN  

DYESS  

ELLSWORTH 

RAILROAD  TRANSPORTATION  SERVICES  .. 
ADMINISTRATIVE      TELEPHONE      SWITCH- 
BOARD 
ENVIRONMENTAL       

ELLSWORTH     

GENERAL  LIBRARY   

-    * 
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Installation 


F E WARREN       

GRAND  FORKS    

KIRTLAND     

KIRTLAND    

KIRTLAND     

KIRTLAND      

LANGLEY      

LANGLEY   

LANGLEY  

LANGLEY    

LOS  ANGELES  

MAXWELL      

MCGUIRE  

MCGUIRE  

MINOT    

MINOT    

MT  HOME  

MT  HOME  

MULTIPLE  INSTLNS  ., 

RAMSTEIN   

SPANGDAHLEM    

LAKENHEATH       

MILDENHALL   

MULTIPLE  INSTLNS  .. 

CANNON    

SEYMOUR  JOHNSON 

SHAW    

NELLIS   

NELLIS   

OFFUTT  

OFFUTT  

PATRICK  

PATRICK  

PATRICK  

POPE  

PORTLAND   

RANDOLPH  

RANDOLPH  

RANDOLPH  

SCHRIEVER  

SCOTT  

SCOTT  

SEYMOUR  JOHNSON 
SHAW 

SHAW    

SHAW     

TINKER  

TRAVIS    

TRAVIS  

VANDENBERG  AFB  .. 

WHITEMAN   

WHITEMAN     

WHITEMAN     

WHITEMAN    


State 


WY 

ND 

NM 

NM 

NM 

NM 

VA 

VA 

VA 

VA 

CA 

AL 

NJ 

NJ 

ND 

ND 

ID 

ID 

GERMY 
GERMY 
UK 
UK 

NM 
NO 
SC 
NV 
NV 

NE 

NE 

FL 

FL 

FL 

NC 

OR 

TX 

TX 

TX 

CO 

IL 

IL 

NC 

SC 

SC 

SC 

OK 

CA 

CA 

CA 

MO 

MO 

MO 

MO 


Function(s) 


BASE  COMMUNICATIONS  

MUNITIONS  MAINTENANCE  

CIVIL  ENGINEERING  

EDUCATION  SERVICES   

GENERAL  LIBRARY    

RECREATIONAL  SUPPORT  

AIRCRAFT  FLEET  SERVICES  

COMMUNICATION  FUNCTIONS  

GROUNDS  MAINTENANCE   

TRANSIENT  AIRCRAFT  MAINTENANCE  

PACKING  AND  CRATING  

EDUCATION  SERVICES   

FURNISHINGS  MANAGEMENT  

HEATING  SYSTEMS  

ADMINISTRATIVE  SWITCHBOARD 

GROUNDS  MAINTENANCE   

GROUNDS  MAINTENANCE  

TRANSIENT  AIRCRAFT  MAINTENANCE  

LINEN   

RADAR .ZZZZZZZZZ'ZZ'ZZ 

COMMUNICATioN  FUNCTIONS  ""'"""" 
TRANSIENT       AIRCRAFT      MAINTENANCE/ 
AEROSPACE  GROUND  EQUIPMENT. 

COMPUTER  OPERATIONS  

DATA  AUTOMATION     

BASE  WEATHER  OBSERVING  

RANGE  MAINTENANCE  

RANGE  MAINTENANCE  

FURNISHINGS  MANAGEMENT  

ADMINISTRATIVE  SWITCHBOARD 

COURSEWARE  DEVELOPMENT   

FLYING  TRAINING  

FLYING  TRAINING 

FOOD  SERVICES  !..!!!!!!"! 

FURNISHINGS  MANAGEMENT  

MISCELANEOUS  ACTIVITIES  

TRANSIENT  AIRCRAFT  MAINTENANCE  

COMMUNICATION  FUNCTIONS  : 

LIBRARY  

TRANSIENT  AIRCRAFT  MAINTENANCE  

GRAPHIC  ARTS    

FACILITIES  SERVICES  MAINTENANCE  

HEATING  SYSTEMS 

MISSILE  STORAGE  &  MAINTENANCE  

ADMINISTRATIVE  SWITCHBOARD  

GROUNDS  MAINTENANCE  

HOSPITAL  SERVICES  

PROTECTIVE  COATING   


Total 
authonzations 


Public 

announcement 

date 


Solicitation  issued 
or  scheduled  date 


93 

5 

360 

12 
4 
9 

11 
8 
9 

21 
4 

35 
2 
6 
6 
9 
6 
7 

11 


106 


9 
18 

76 

67 

5 

32 

31 

1 

2 

38 

26 

45 

18 

3 

2 

8 

3 

7 

11 

13 

2 

5 

66 

9 

5 

2 

8 


30-Oct-97 

17-May-99 

09-Dec-98 

26-Oct-98 

12-Jan-99 

12-Jan-99 

29-Jun-99 

23-Mar-99 

04-May-99 

27-Aug-98 

OI-Jul-97 

31-JUI-98 

1 4-May-99 

04-May-99 

07-Jan-99 

18-May-99 

20-Jul-99 

27-Aug-98 

17-Jun-99 


1 2-NOV-98 


22-Dec-98 

27-Aug-98 

17-Feb-99 

27-Aug-98 

17-Mar-98 

19-May-98 

19-May-98 

07-Oct-98 

22-Dec-98 

30-Sep-99 

01-Jun-98 

nr\      I —    no 

02-Sep-99 

08-JUI-98 

18-Mar-99 

12-NOV-97 

18-May-99 

27-Aug-98 

28-Aiig-98 

14-Jan-99 

20-Apr-98 

20-Apr-98 

14-Apr-99 

22-Dec-98 

08-Dec-98 

1 7-Apr-98 

06-Apr-99 


15-Dec-99 

13-Oct-OO 

18-NOV-99 

1 5-NOV-99 

1 5-Dec-99 

1 5-Dec-99 

1 5-Dec-99 

01-Aug-OO 

20-Aug-99 

27-Aug-99 

12-Mar-99 

OI-Jul-99. 

05-Feb-OO. 

31-Aug-OO 

01-Oct-99 

19-Dec-99 

09-Jul-OO. 

29-Jul-99 

05-Dec-99 


1 6-Apr-99. 


03-NOV-99 

09-AU9-99, 

01-Mar-OO 

OI-Jul-99. 

01-Jun-99. 

01-Jun-99, 

01-Jun-99. 

17-NOV-99 

10-Oct-99 

TBD 

21-May-99 

03— Aug— 98. 

01-Nov-OO. 

01-Jul-OO. 

13-Jan-OO. 

29-Jul-99. 

09-May-GO. 

25-Aug-99. 

16-Jul-99. 

14-JUI-99 

01-Dec-99. 

1 5-NOV-99. 

18-Jan-OO. 

03-Sep-99. 

OI-Nov-99, 

17-NOV-98. 

22-NOV-99. 


lanet  A.  Long. 

A}r  Font-  Ffderai  Register  Liaison  Officer. 
;FR  Drx    99-29524  Filed  11-10-99;  8:45  am) 
aiLLING  CODE  5001 -05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Availability  of  Government-Owned 
Inventions  for  Licensing 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  inventions  ILsted  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 


Secretary  of  the  Nav\-  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231.  for 
S3. 00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
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Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

The  following  patents  and  patent 
applications  are  available  for  licensing; 

Patent  5,738.737:  PROCESS  FOR 
MAKING  SLTPERPLASTIC  STEEL 
POWDER  AND  FLAKES;  filed  5 
November  1991;  patented  14  April 
1998. /.'Patent  5,889.688:  FREQUENCY 
DOMAIN  KERNEL  PHASE 
PROCESSOR:  filed  30  September  1997; 
patented  30  March  1999.// Patent 
5.890.414:  STOP  CYLINDER  AND 
PISTON  ASSEMBLY;  filed  12  August 
1997;  patented  6  April  1999. //Patent 
5.890.681:  METHOD  FOR 
CONTROLLING  MICR0TI:RBULENCE; 
filed  1  Mav  1997;  patented  R  April 
1999. //Patent  5.891.575:  GROWING 
AND  RELEASING  DIAMONDS;  filed  22 
Februarv  1996;  patented  6  April  1999./ 
/  Patent's. 892, 067:  SYNTHESIS  OF 
ENERGETIC  VINYL-TERMINATED 
POLYMERS;  filed  9  June  1997:  patented 
6  April  1999. //Patent  5.892.765: 
SYSTEM  AND  METHOD  FOR 
EFFECTUATING  COMMUNICATIONS 
BETWEEN  NETWORKS  OPER^^TING 
ASYNCHRONOUSLY  WITH  RESPECT 
TO  ONE  ANOTHER:  filed  15  November 
1996;  patented  6  April  1999. //Patent 
5,892.773:  RADIO  FREQUENCY  CABLE 
TO  OPTICAL  FIBER  CABLE 
CONVERTER/INTERFACE;  filed  29  lune 
1992;  patented  6  April  1999. //Patent 
5.892,810;  X-RAY  SOURCE  FOR 
LITHOGR.\PHY;  filed  9  May  1990; 
patented  6  April  1999. //Patent 
5,892.901:  SECLTIE  IDENTIFICATION 
SYSTEM;  filed  10  lune  1997;  patented 
6  April  1999. //Patent  5.894,000: 
ELECTRO-RHEOLOGICAL  FLUID 
COMPOSITION  HAVING  POLYMERIC 
SPONGE  PARTICULATES:  filed  30 
September  1992;  patented  13  April 
1999.//Patent  5.894,451:  IMPULSIVE 
SNAP-THROUGH  ACOUSTIC  PULSE 
GENERATOR;  filed  21  October  1997; 
patented  13  April  1999. //Patent 
5.894,552;  METHOD  AND  APPARATUS 
FOR  MANUALLY  SWITCHING  TO  A 
SECURED  NETWORK;  filed  15  August 
1997;  patented  13  April  1999. //Patent 
5.894.902:  SELF-PROPELLED  WHEEL 
FOR  WHEELED  VEHICLES;  filed  5 
September  1996;  patented  20  April 
1999. //Patent  5,897.794:  METHOD  AND 
APPARATUS  FOR  ABLATI\T 
BONDING  USING  A  PULSED 
ELECTRON;  filed  30  lanuary-  1997; 
patented  27  April  1999. //Patent 
5,898,109;  STRUT-MOUNTED  DRAG 
BALANCE;  filed  25  March  1997; 
patented  27  April  1999.//Patent 
5.898.791:  SPINNING  FOCAL  PLANE 


ARRAY  CAMERA  PARTICULARLY 
SUITED  FOR  REAL  TIME  PATTERN 
RECOGNITION;  filed  26  August  1997; 
patented  27  April  1999. //Patent 
5.899.443:  PASSIVE-ACTIVE 
VIBRATION  lSOL.'\TION;  filed  22 
October  1996;  patented  4  Mav  1999,// 
Patent  5.900.036:  MULTI-CYLiNTDER 
APPAR.^TUS  FOR  MAKING  OPTICAL 
FIBERS.  PROCESS  ANT)  PRODUCT; 
filed  30  August  1996.  patented  4  Mav 
1999.//Patent  5.900,831:  METHOD  FOR 
PRODUCING  VARIABLE  DENSITY/ 
ELECTRIC  DIPOLE  PROPERTY  CHAFF 
DECOY  MATERIAL;  filed  26  March 
1974;  patented  4  Mav  1999. //Patent 
5,901.272:  NEURAL  NETWORK  BASED 
HELICOPTER  LOW  AIRSPEED 
INDICATOR;  filed  24  October  1996; 
patented  4  Mav  1999.//Patent  5.901,556; 
HIGH-EFFICIENCY  HEAT-DRIVEN 
ACOUSTIC  COOLING  ENGINE  WITH 
NO  MOVING  PARTS;  filed  26 
November  1997;  patented  11  Mav  1999./ 
/Patent  5.902.396:  AMMONOTHERMAL 
GROWTH  OF  CHALCOGENIDE  SINGLE 
CRYSTAL  \L\TERIALS:  filed  5 
November  1997;  patented  11  May  1999./ 
/Patent  5.902.952:  ANTI  TIP-OFF 
DEVICE;  filed  30  September  1997; 
patented  11  Mav  1999. //Patent 
5,902.953:  MINIATURE,  LOW  POWER. 
ELECTROMECHANICAL  SAFETY  AND 
ARMING  DE\'ICE;  filed  16  March  1992: 
patented  11  Mav  1999  //Patent 
5,903,349:  FIBER  OPTIC 
ACCELEROMETER  SENSOR  AND  A 
METHOD  OF  CONSTRUCTING  SAME; 
filed  21  April  1997;  patented  11  Mav 
1999. //Patent  5,903,684:  INDEPENDENT 
CONTROL  OF  ONE  OF  NORMALLY 
INTERDEPENDENT  LIGHT 
TRANSMISSION  CHARACTERISTICS 
OF  OPTICAL  FIBER;  filed  12  August 
1997;  patented  11  Mav  1999.//Patent 
5,903.693:  FIBER  OPTIC  CABLE 
FURCATION  UNIT;  filed  30  September 
1997;  patented  11  Mav  1999. //Patent 
5,903.883:  PHASE  DETECTION  USING 
NEU'RAL  NETWORKS;  filed  10  March 
1997;  patented  11  Mav  1999  -Patent 
5.904,977:  ELECTROSET  COMPOSITE 
ARTICLES  AND  PROCESS:  filed  17 
August  1993;  patented  18  Mav  1999.// 
Patent  5,904,990:  AMINO 
FUNCTIONAL  POLY  (PARu\- 
PHENTLENE  VINYLENE)S  AS 
PROTECTIVE  COATINGS;  filed  13 
March  1998;  patented  18  Mav  1999.// 
Patent  5,905,204:  TEST  SPECIMEN 
DESIGN  INCORPORATING  MULTIPLE 
FR^^CTURE  SITES  AND  MULTIPLE 
STR.'MN  MATERIAL  FR^^CTLTIES;  filed 
18  March  1998;  patented  18  Mav  1999,/ 
/Patent  5,905.211:  LOAD  MONITOR 
SHEAVE;  filed  15  December  1997; 
patented  18  Mav  1999. //Patent 
5,905,693;  ISOLATION  MOUNT  FOR 


AN  ACOUSTIC  DEVICE;  filed  31  March 
1998;  patented  18  Mav  1999.//Patent 
5,905.867;  APPARATUS  FOR 
MONFTORING  ENVTRONMENTAL 
PARAMETERS  AT  NETWORK  SITES: 
filed  12  November  1996;  patented  18 
Mav  1999.//Patent  5,906,147:  WRENCH- 
TO-BOLT  COUPLING  ASSEMBLY;  filed 
8  April  1998;  patented  25  Mav  1999.// 
Patent  5.908.566:  MODIFIED  PLASMA 
TORCH  DESIGN  FOR  INTRODUCING 
SAMPLE  AIR  INTO  INDUCTIVELY 
COUPLED  PLASMA;  filed  17  September 
1997:  patented  1  June  1999.//Patent 
5,908,982;  TEST  APPARATUS  FOR 
ROTARY  DRIVE;  filed  18  March  1998; 
patented  1  June  1999.//Patent  5.909.409: 
METHOD  AND  APPARATUS  FOR 
UNDERWATER  ACOUSTIC 
DETECTION  AND  LOCATION  OF  AN 
OBJECT:  filed  8  Januan'  1969:  patented 
1  June  1999. //Patent  5,'909.520:  NOISE 
CODING  PROCESSOR:  filed  25  August 
1997:  patented  1  June  1999.//  Patent 
5.911.172:  RETRACTABLE 
UNDERWATER  TURRET;  filed  24 
March  1997:  patented  8  June  1999.// 
Patent  5,911,405:  MULTI-PORTED 
DIVERTER  VALVE  ASSEMBLY:  filed  9 
Mav  1997:  patented  15  June  1999.// 
Patent  5,911,568;  REGULATED  GAS 
SOURCE  FOR  UNDERWATER  GUN 
OPERATION:  filed  17  October  1997; 
patented  15  June  1999.//  Patent 
5.912.286;  SILICONE-CONTAINING 
FLUOROPOLYMERS  FOR 
CONTROLLED  RELEASE  OF  ORGANIC 
LEACHANTS;  filed  29  August  1997; 
patented  15  June  1999. //Patent 
5.912.823:  METHOD  FOR 
DETERMINING  THE  VELOCITY  OF  A 
THREE-DIMENSIONAL  FLUID  FLOW 
OVER  A  SUBMERGED  BODY;  filed  6 
October  1991:  patented  15  June  1999.// 
Patent  5.913,976:  FIBER  OPTIC 
HANDUNG  AND  COATING  FD(TURE; 
filed  9  September  1996:  patented  22 
June  1999.//Patent  5.914,912:  SONAR 
ARRAY  POST  PROCESSOR:  filed  28 
November  1997;  patented  22  June  1999./ 
/Patent  5.916,510:  CHANNELED 
CERAMIC  STRUCTLTRE  AND  PROCESS 
FOR  MAKING  SAME;  filed  7  October 
1998:  patented  29  June  1999. //Patent 
5.917.970:  WAVELENGTH 
MULTIPLEXED,  ELECTRO-OPTICALLY 
CONTROLLABLE,  FIBER  OPTIC 
MULTI-TAP  DELAY  LINE;  filed  21 
April  1998;  patented  29  June  1999.// 
Patent  5.918,307;  UNDERWATER 
PROJECTILE  LAUNCHER;  filed  7 
August  1997:  patented  29  June  1999.// 
Patent  application  08/925.994. 
ORGANIC  WASTE  DISPOSAL 
SYSTEM:  filed  9  September  1997.// 
Patent  application  08/992.070:  REAL- 
TIME DATA  ACQUISITION;  filed  17 
December  1997. //Patent  application  09/ 
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012,016:  OILY  WASTE  WATER 

TREATMENT  SY,STEM;  filed  22  Januarv 
1998.//Patont  application  09/137,870: 
MULTILINE  TOW  CABLE  ASSEMBLY 
INCLLT)ING  SWIVTL  AND  SLIP  RING; 
filed  12  August  1998. //Patent 
application  09,  226,614:  ELECTRICAL 
OLTLET  SPLASH  PROTECTOR;  filed 
21  December  1998. //Patent  application 
09/226.620:  ILLl'MINATING 
ELECTRICAL  FUSE;  filed  21  December 
1998. //Patent  application  09/226,621: 
NON-SLIP  SAFETY  GLASSES;  filed  21 
December  1998. //Patent  application  09/ 
226.624:  TWO  MAN  LO,\DING 
PLATFORM  FOR  USE  ON 
SUBMARINES:  filed  21  December 
1998. //Patent  application  09/226.625: 
,\COUSTIC  SOUND  SPEED  PROFILING 
SYSTEM;  filed  21  December  1998.// 
Patent  application  09/226.632: 
LANDMASS  FLY-AROUND 
BOUNDARY  GENERATION;  filed  21 
December  1998. //Patent  application  09/ 
294,445:  ADJUSTABLE  AND  LOCKING 
RIFLE  MOUNTING  SYSTEM;  filed  31 
March  1999.// 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lohn  G.  Wvnn,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOC'C), 
Arlington,  VA  22217-5660.  telephone 
(703) 696-4004. 

(Authority:  35  U.S.C.  207;  37  CFR  Part  404) 

Dated:  November  2,  1999. 
I.  L.  Roth. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  Navy  Federal  Register 
Liaison  Officer. 
IFR  Doc  99-29523  Filed  11-10-99;  8:45  ami 

BILUNG  CODE  3S10-fF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Open  Meeting  of  the  Ocean  Research 
Advisory  Panel 

AGENCY:  Department  of  the  Nav7.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Ocean  Research  Advisory 
Panel  (ORAP)  will  meet  to  discuss 
National  Oceanographic  Partnership 
Program  (NOPP)  activities.  All  sessions 
of  the  meeting  will  remain  open  to  the 
public 

DATES:  The  meeting  will  be  held  on 
Tuesday,  November  30.  1999  from  8:30 
a.m.  to  4:30  p  m.  In  order  to  maintain 
the  meeting  time  schedule,  members  of 
the  public  will  be  limited  in  their  time 
to  speak  to  the  Panel  Members  of  the 
public  should  submit  their  comments 
one  week  in  advance  of  the  meeting  to 
the  meeting  Point  of  Contact. 
ADDRESSES:  The  meeting  will  be  held  at 
The  Carnegie  Endowment.  Choate 


Room.  1779  Massachusetts  Avenue, 
NW.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steven  E.  Ramberf;.  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-566o!  telephone 
(703) 696-4358. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  Federal  Advisor\- 
Committee  Act  (5  U.S.C.  App.  2).  The 
purpose  of  this  meeting  is  to  discuss 
NOPP  activities.  The  meeting  will 
include  discussions  on  ocean 
observations,  current  and  future  NOPP 
activities,  and  other  current  issues  in 
the  ocean  sciences  community. 

Dated:  November  2, 1999. 
}.L.  Roth. 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  99-29522  Filed  11-10-99;  8:45  am] 

BILLING  COOE  3810-fF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)).  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Apprn\al  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  November  24,  1999. 

ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Danny  Werfel,  Desk  Officer: 
Department  of  Education.  Office  of 
Management  and  Budget:  725  17th 
Street,  N.W.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC.  20503 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 


(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law.  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader.  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g..  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununan,'  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessar\'  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  5.  1999. 

William  E.  Burrow, 

Leader.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Chief  Information  Officer 

Tvpe  of  Review:  New. 

Title:  Post-Januar\-  1st,  2000 
Evaluation  Survey  of  Education  Sector. 

Abstract:  The  Department  of 
Education  (ED)  is  actively  participating 
on  the  President's  Council  on  Year  2000 
(Y2K)  Conversion  and  this  Post  Y2K 
Evaluation  Survey  is  an  ED.  as  well  as, 
a  Council  initiative.  Previous  Y2K 
assessment  surveys  have  raised  major 
concerns  about  the  Y2K  readiness  of  our 
nation's  schools.  ED's  most  recent 
surveys,  completed  in  October,  show 
more  than  one-third  of  the  nation's 
school  districts  and  postsecondarv' 
institutions  were  not  yet  fully  Y2K 
compliant  and  much  work  remained  to 
be  done  before  the  New  Year. 
Additionally,  four  percent  of  school 
districts  did  not  believe  they  would  be 
ready  by  January  1st.  ED  is  taking  a 
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proactive  approach  in  evaluating  the 
status  nf  the  nation's  schools  after 
lanuary  1st  through  a  random  samp  if 
survey  of  1 .200  elementary/secondar\ 
school  districts  and  1.950  postsecondary 
institutions  located  in  the  50  states. 
Puerto  Rico.  V'irgin  Islands,  and  the 
District  of  Columbia.  Information 
obtained  from  this  survey  will  help 
assess  the  status  of  the  nations  schools 
after  the  year  2000  transition  Survey 
results  will  be  reported  not  onlv  to  ED's 
management,  but  also  to  The  President's 
Council  on  Year  2000  Conversion's 
Information  Coordination  Center.  Office 
of  Management  and  Budget,  major 
education  associations,  and  other  ^'ear 
2000  oversight  authorities,  as  well  as  the 
public. 

Additional  Information:  This  survey 
is  being  submitted  for  emergency 
clearance,  as  it  is  a  year  2000  related 
data  collection  assessment  effort.  The 
year  2000  is  less  than  two  months  away 
and  recent  surveys  have  raised  major 
concerns  about  the  Y2K  readiness  of  the 
nation's  schools.  In  order  to  best  prepare 
the  school  districts  and  postsecondar>- 
institutions  selected  in  the  random 
sample,  notifications  and  sur\'ey 
instructions  need  to  be  mailed  in  early 
December  to  ensure  there  is  sufficient 
time  for  the  surveys  to  be  completed 
and  results  reported  in  lanuary.  Based 
on  these  circumstances,  we  are 
requesting  the  60-day  and  30-day  waiver 
for  Federal  Register  Notices.  This 
waiver  is  requested  per  emergency 
clearance  of  year  2000  surveys  under 
the  Paperwork  Reduction  Act.  Clearance 
is  requested  no  later  than  November  24, 
1999. 

Frequency:  One-time  data  collection 
conducted  in  lanuary  2000. 

Affected  Public:  State,  local  or  Tribal 
government.  SEAs  or  LEAs:  business  or 
other  for-profit;  not-for-profit 
institutions  (elementary /secondary 
school  districts  and  postsecondary- 
education  institutions). 

Reporting  and  Recordkeeping  Burden: 
Responses:  2.520     Burden  Hours:  1.470 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese,  Department 
of  Education,  400  Marvland  Avenue, 
SW,  Room  5624,  Regional  Office 
Building  3.  Washington.  DC.  20202- 
4651,  or  should  be  electronically  mailed 
to  the  internet  address 

OCIO__IMG Issues@ed.gov.  or  should 

be  faxed  to  202-708-9346. 

Written  comments  or  questions 
regarding  burden  and/or  the  collection 
activity  requirements  should  be  directed 
to  Kathy  Axt  at  703-426-9692  or  by  e- 
mail  at  kathy__axt@ed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  mav  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 

800-877-8339. 

iFR  Dor  99-29536  Filed  11-10-99;  8:45  am] 

B(LUNG  CODE  4000-1 -P 


DEPARTMENT  OF  ENERGY 

[Docket  No.  EA-153-A] 

Application  to  Export  Electric  Energy; 
Citizens  Power  Sales 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

summary:  Citizens  Power  Sales  (CP 
Sales)  has  applied  for  renewal  of  its 
authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  13.  1999 
ADDRESSES:  Comments,  protests  or 
requests  to  inter\'ene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy.  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW. 
Washington.  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667 
SUPPLEMENTARY  INFORMATION:  On 
October  1.  1997.  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DuEj  authorized  CP  Sales  to  transmit 
electric  energy  from  the  United  States  to 
Canada  as  a  power  marketer  using  the 
international  electric  transmission 
facilities  owned  and  operated  by  Basin 
Electric  Power  Cooperative.  Bonneville 
Power  Administration,  Citizens 
Utilities,  Detroit  Edison.  Eastern  Maine 
Electric  Cooperative.  Joint  Owners  of 
the  Highgate  Project,  Long  Sault.  Inc., 
Maine  Electric  Power  Company.  Maine 
Public  Ser\'ice  Company.  Minnesota 
Power  and  Light  Co..  Inc  .  Minnkota 
Power.  .New  York  Power  Authority, 
Niagara  Mohawk  Power  Corp.,  Northern 
States  Power,  and  Vermont  Electric 
Transmission  Company  That  two-year 
authorization  expired  on  October  1, 
1999.  On  October  28,  1999,  CP  Sales 
filed  an  application  with  FE  for  renewal 
of  this  export  authority  and  requested 
that  the  Order  be  issued  for  an 
additional  five-year  term. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 


intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385,214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above. 

Comments  on  the  CP  Sales  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  EA-153-A. 
Additional  copies  are  to  be  filed  directly 
with  Mr.  Joseph  C.  Bell,  Jolanta 
Sterbenz,  Hogan  &  Hartson  L.L,P.,  555 
Thirteenth  Street,  NW,  Washington,  DC 
20004-1109,  and  Geoffrey  Mathews, 
Esq.,  Associate  Counsel,  Electricity 
Trading,  Citizens  Power  Sales,  160 
Federal  Street,  Boston,  Massachusetts 
02110. 

DOE  notes  that  the  circiunstances 
described  in  this  application  are 
virtually  identical  to  those  for  which 
export  authority'  had  previously  been 
granted  in  FE  Order  EA-153. 
Consequently,  DOE  believes  that  its  has 
adequately  satisfied  its  responsibilities 
under  the  National  Envirorunental 
PoUcy  Act  of  1969  through  the 
documentation  of  a  categorical 
exclusion  in  the  FE  Docket  EA-153-A 
proceeding. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Regulatory  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  November  5, 
1999. 

Anthony  ]■  Como, 

Deputy  Director,  Electric  Power  Regulation. 
Office  of  Coal  &  Power  Im/Ex.  Office  of  Coal 
&  Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  99-29568  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6450-01 -M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision:  Hanford 
Comprehensive  Land-Use  Plan 
Environmental  Impact  Statement  (HCP 
EIS) 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  issuing  this  Record  of  Decision 
(ROD)  to  adopt  a  Comprehensive  Land- 
Use  Plan  (CLUP)  for  its  Hanford  Site  in 
Washington.  The  purpose  of  this  land- 
use  plan  and  its  implementing  policies 
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and  procedures  is  to  facilitate  decision- 
making about  the  site's  uses  and 
facilities  over  at  least  the  ne.xt  50  years. 
The  Department's  decision  seeks  to 
balance  the  Department's  continuing 
land-use  needs  at  Hanford  with  its 
desire  to  preserve  important  ecological 
and  cultural  values  of  the  site  and  allow 
for  economic  development  in  the  area. 
This  land-use  plan  consists  of  several 
key  elements  which  are  included  in  the 
Department's  Preferred  Alternative  in 
the  Final  Hanford  Comprehensive  Land- 
Use  Plan  Environmental  Impact 
Statement  (HCP  EIS).  These  elements 
are  a  land-use  map  that  addresses  the 
Hanford  Site  as  five  geographic  areas — 
the  Wahluke  Slope,  the  Columbia  River 
Corridor,  the  Central  Plateau,  All  (Jther 
Areas  of  the  Site,  and  the  Fitzner- 
Eberhardt  Arid  Lands  Ecologv'  (ALE) 
Reserve — and  depicts  the  planned 
future  uses  for  each  area;  a  set  of  nine 
land-use  designations  that  define  the 
permissible  uses  for  each  area  of  the 
site;  and  the  planning  and 
implementing  policies  and  procedures 
that  will  govern  the  review  and 
approval  of  future  land  uses.  Together 
these  four  elements  create  the  Hanford 
CLUP. 

FOR  FURTHER  INFORMA^nON  CONTACT:  For 
further  information  on  the  Hanford 
Comprehensive  Land  Use  Plan 
Environmental  Impact  Statement  (HCP 
EIS)  or  to  receive  a  copy  of  the  HCP  EIS 
or  other  information  related  to  this  ROD, 
contact:  Thomas  W  Ferns,  HCP  EIS 
Document  Manager,  U.S.  Department  of 
Energv.  Richland  Operations  Office. 
P.O.  Box  550,  MSIN  HO-12,  Richland, 
Washington  99352.  You  may  call  (509) 
372-0649  or  send  e-mail  to 

thomas w fems@rl.gov  or  a  fax  to 

(509)  376-4360.  The  HCP  EIS  is 
available  electronicaJly  on  the  DOE 
NEPA  Web  (http://tis-nt.eh.doe/nepa/) 
under  DOE  NEPA  Analyses,  at  http;// 
nepa.eh.doe.gov/eis/eis0222.html. 

For  information  on  the  DOE  National 
Environmental  Policy  Act  of  1969 
(NEPA)  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH^2),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585-0119,  (202)  586- 
4600,  or  leave  a  message  at  (800)  472- 
2756. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Need  for  Agency  Action 

DOE  has  assigned  elements  of  each  of 
its  four  principal  missions  (National 
Security,  Energy  Resources, 
Environmental  Quality,  and  Science)  to 
the  Hanford  Site,  and  has  established 
and  maintains  several  capabilities  to 


support  these  missions.  These  Hanford 
Site  capabilities  also  support 
applications  for  other  federal  agencies 
and  organizations  in  accordance  with 
national  priorities  and  policies.  Today, 
the  Hanford  Site  has  diverse  site- 
specific  missions  associated  with 
environmental  restoration,  waste 
management,  and  science  and 
technologv".  These  missions  have 
competing  land-use  needs  and 
management  values,  and  governments 
and  stakeholders  within  the  region  have 
an  interest  in  the  management  of 
Hanford  resources  over  the  long  term. 
DOE  needs  to  assess  the  relative 
qualities  of  Hanford's  resources, 
compare  the  priorities  and  needs  of 
Hanford's  missions,  and  reach  decisions 
such  as  the  identification  and  disposal 
of  excess  lands.  DOE  Order  430.1a,  Life 
Cycle  Asset  Management,  and  Public 
Law  104-201,  Section  3153.  National 
Defense  Authorization  Act  for  Fiscal 
Year  1997,  require  a  land-use  plan  for 
the  Hanford  Site.  The  Final  HCP  EIS 
provides  the  analysis  needed  to  adopt  a 
land-use  plan.  Once  adopted,  the  land- 
use  plan  will  provide  a  framework  for 
making  land-use  and  facility-use 
decisions. 

This  ROD,  after  considering  extensive 
public  conmient  and  cooperating  agency 
input,  adopts  a  land-use  map,  land-use 
designations,  planning  policies,  and 
implementing  procedures  that  the 
Department  believes  will  best  meet  its 
mission  needs  for  at  least  the  next  50 
years.  This  ROD  begins  the 
implementation  of  the  CLUT,  as 
described  in  the  HCP  EIS.  There  are  four 
elements  to  the  CLUP  implementation: 

(1)  The  DOE  Preferred  Alternative 
land-use  map.  that  depicts  land  uses  for 
areas  of  the  Hanford  site,  including  the 
Wahluke  Slope,  Columbia  River 
Corridor,  Central  Plateau,  Fitzner/ 
Eberhardt  Arid  Lands  Ecology  (ALE) 
Reserve,  and  All  Other  Areas  of  the 
Hanford  Site.  The  Preferred  Alternative 
land-use  map  reflects  the  expansion  of 
the  proposed  U.S.  Fish  and  Wildlife 
Service  (USFWS)  wildlife  refuge  for 
preservation  as  well  as  for  Hanford  Site 
buffer  zone  uses.  This  expanded 
wildlife  refuge  includes  the  entire 
geographic  areas  of  the  Wahluke  Slope, 
the  Columbia  River  islands  not  in 
Benton  County,  the  Riverlands,  the 
McGee  Ranch,  and  the  ALE  Reserve. 
The  Preferred  Alternative  land-use  map 
also  allows  full  implementation  of  DOE 
mission  elements  assigned  to  Hanford, 
and  will  allow  expansion  of  operations 
at  Hanford  as  the  need  arises. 

(2)  The  land-use  designations  that 
define  the  purpose,  intent,  and  principal 
use(s)  of  each  of  the  land-use 


designations  on  the  CLUP  Preferred 
Alternative  land-use  map. 

(3)  The  land-use  policies  that  direct 
land-use  actions.  The  policies  will  help 
to  ensure  that  individual  land  use 
actions  collectively  advance  the  CLUP 
Preferred  Alternative  map,  goals,  and 
objectives  over  time. 

(4)  The  land-use  plan  implementing 
procedures  that  include  administrative 
procedures  for  reviewing  and  approving 
use  requests:  a  Site  Planning  Advisory 
Board  (SPAB)  consisting  of 
representatives  of  DOE,  cooperating 
agencies  of  the  HCP  EIS,  and  affected 
Tribal  governments;  and  actions  to  be 
undertaken  under  the  land-use  plan  to 
align  and  coordinate  Hanford  site 
management  plans. 

n.  Hanford  Site  Features 

Key  features  of  the  Hanford  Site  that 
form  the  basis  for  the  five  geographic 
areas  used  in  the  environmental  impacts 
analysis  and  land-use  plan  are 
summarized  as  follows. 

•  The  Wahluke  Slope.  The  area  north 
of  the  Columbia  River  encompasses 
approximately  357  km^  (138  mi-]  of 
relatively  undisturbed  or  recovering 
shrub-steppe  habitat.  The  Wahluke 
Slope  is  managed  for  DOE  by  both  state 
and  federal  agencies  under  permit 
agreements.  The  western  portion  of  the 
Wahluke  Slope  is  managed  by  the 
USFWS  as  the  Saddle  Mountain 
National  Wildlife  Refuge.  The  USFWS 
has  recently  taken  over  management  of 
most  of  the  remainder  of  the  Wahluke 
Slope  from  the  WDFW.  Current  permit 
conditions  require  the  Saddle  Mountain 
National  Wildlife  Refuge  to  be  closed  to 
the  public  as  part  of  a  security  zone  for 
the  N  Reactor  (now  shut  down),  and  as 
a  buffer  zone  for  the  current  K  Basins 
spent  nuclear  fuel  (SNF)  removal 
project.  The  area  continues  to  serve  as 

a  buffer  and  security  area  for  several 
nuclear  materials  management  and 
cleanup  activities.  Various  levels  of 
public  access  for  recreational  activities 
are  allowed  on  the  Wahluke  Slope. 

•  Columbia  River  Corridor.  The  111,6 
km^  (43.1  mi^)  Columbia  River  Corridor, 
which  is  adjacent  to  and  runs  through 
the  Hanford  Site,  is  used  by  the  public 
and  Tribes  for  boating,  water  skiing, 
fishing,  and  hunting  of  upland  game 
birds  and  migratory  waterfowl.  While 
public  access  is  allowed  on  certain 
islands,  access  to  other  islands  and 
adjacent  areas  is  restricted  because  of 
unique  habitats  and  the  presence  of 
cultural  resources. 

Along  the  southern  shoreline  of  the 
Columbia  River  Corridor,  the  100  Areas 
occupy  approximately  68  km^  (26  mi^). 
The  facilities  in  the  100  Areas  include 
nine  retired  plutonium  production 
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reactors,  associated  facilities,  and 
structures.  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA)  closure 
permit  restrictions  have  been  placed  in 
the  vicinity  of  the  100-H  Area,  which  is 
associated  with  the  183-H  Solar 
Evaporation  Basins.  Additional  deed 
restrictions  or  covenants  for  activities 
that  potentially  extend  more  than  4.6  m 
(15  ft)  below  ground  surface  are 
expected  for  the  Comprehensive 
Environmental  Restoration, 
Compensation,  and  Liabilities  Act  of 
1980  (CERCLA)  remediation  areas. 

The  area  within  the  Columbia  River 
Corridor  known  as  the  Hanford  Reach 
includes  an  average  of  a  402  m  (1.320 
ft)  strip  of  public  land  on  either  side  of 
the  Columbia  River.  The  Hanford  Reach 
is  the  last  free  flowing,  nontidal  segment 
of  the  Columbia  River  in  the  United 
States. 

•  Central  Plateau.  The  200  East  and 
200  West  Areas  occupy  approximately 

5 1  km  M 1 9. 5  mi  2 )  in  the  Central  Plateau 
of  the  Hanford  Site.  Facilities  located  in 
the  Central  Plateau  were  built  to  process 
irradiated  fuel  from  the  plutonium 
production  reactors.  The  operation  of 
these  facilities  resulted  in  the  treatment, 
storage,  disposal,  and  unplanned  release 
of  radioactive  and  nonradioactive  waste. 
The  Environmental  Restoration  Disposal 
Facility  for  CERCLA  cleanup  wastes  is 
located  in  the  Central  Plateau.  Other 
federal  agencies,  such  as  the  Department 
of  the  Navy,  also  use  Hanford  nuclear 
waste  treatment,  storage  or  disposal 
facilities.  Deed  restrictions  or  covenants 
for  activities  that  potentially  may  extend 
more  than  4.6  m  (15  ft)  below  ground 
surface  are  expected  for  CERCLA 
remediation  areas  in  the  Central  Plateau. 

In  1964,  a  410  ha  (1,000  ac)  tract  was 
leased  to  the  State  of  Washington  to 
promote  nuclear-related  development.  A 
commercial  low-level  radioactive  waste 
disposal  facility,  run  by  U.  S.  Ecology. 
Inc.,  currently  operates  on  41  ha  (100 
ac)  of  the  recently  reduced  leasehold. 

•  All  Other  Areas.  All  Other  Areas 
comprise  689  km  ^  (266  mi  ~]  and 
contain  the  300,  400,  and  1100  Areas, 
Energy  Northwest  facilities,  and  a 
section  of  land  currently  owned  by  the 
State  of  Washington  for  the  disposal  of 
hazardous  substances. 

The  Hanford  1100  Area  and  the 
Hanford  railroad  southern  connection 
(from  Horn  Rapids  Road  to  Columbia 
Center)  have  been  transferred  from  DOE 
ownership  to  Port  of  Benton  ownership 
to  support  future  economic 
development.  Although  the  1 100  Area  is 
no  longer  under  DOE  control,  it  is 
included  in  the  HCP  EIS  to  support  the 
local  governments  with  their  State 
Environmental  Policy  Act  (SEPA)  EIS 
analyses  of  the  Hanford  sub-area  of 


Benton  County  under  the  State  of 
Washington's  Growth  Management  Act. 

The  300  Area  is  located  just  north  of 
the  Citv  of  Richland  and  covers  1.5  km  - 
(0.6  mi'-].  The  300  .\rea  is  the  site  of 
former  reactor  fuel  fabrication  facilities 
and  is  also  the  principal  location  of 
nuclear  research  and  development 
facilities  ser\'ing  the  Hanford  Site. 

The  400  Area,  located  southeast  of  the 
200  East  Area,  is  the  site  of  the  Fast  Flux 
Test  Facility,  which  is  being  evaluated 
in  an  ongoing  EIS.  The  proposed 
mission  for  the  400  Area  is  reactor 
operations  and  irradiation  services  with 
attendant  support  functions  including 
fuel  and  target  fabrication,  target 
processing,  and  interim  storage, 

Energv  Northwest  currently  operates 
Washington  Nuclear  Plant  Number  2  on 
leased  land  approximately  10  km  (6  mi) 
north  of  the  1100  Area.  Originally 
leased  for  the  operation  of  three  nuclear 
power  plants,  construction  of  two  of  the 
plants  was  halted  and  now  other 
industrial  options  are  being  considered. 

In  1980,  tne  Federal  government  sold 
a  259  ha  (640  ac)  section  of  land  south 
of  the  200  East  Area,  near  State  Route 
240,  to  the  State  of  Washington  for  the 
purpose  of  nonradioactive  hazardous 
waste  disposal.  To  date,  this  parcel  has 
not  been  used  for  hazardous  waste 
disposal,  and  it  is  undeveloped  and 
uncontaminated  (although  the 
underlying  groundwater  is 
contaminated).  The  deed  requires  that  if 
it  is  used  for  any  pmpose  otber  than 
hazardous  waste  disposal,  ownership 
would  revert  to  the  Federal  government. 

Adilitiunal  activities  in  the  All  Other 
Areas  include:  A  specialized  training 
center.  The  Hazardous  Materials 
Management  and  Emergency  Response 
(HAMMER)  Volpentest  Training  and 
Education  Center  is  used  to  train 
hazardous  materials  response  personnel. 
It  IS  located  north  of  the  1100  Area  and 
covers  about  32  ha  (80  ac),  A  regional 
law-enforcement  training  facility  The 
Hanford  Patrol  Training  Academy 
provides  a  range  of  training 
environments  including  classrooms, 
librarv  resources,  practice  shoot  houses, 
an  exercise  gym.  and  an  obstacle  course. 
A  national  research  facility.  The  Laser 
Laterferometer  Gravitational  Wave 
Obser\^ator>'  (LIGO).  built  by  the 
National  Science  Foundation  for 
scientific  research,  is  designed  to  detect 
cosmic  gravitational  waves  The  facility 
consists  of  two  optical  tube  arms,  each 
4  km  (2.5  mi)  long,  arrayed  in  an  "L" 
shape,  and  is  extremely  sensitive  to 
vibrations. 

•  Fitzner/Eberhardt  .\rid  Lands 
Ecology  Reser\'e  (ALE  Reserve).  The 
ALE  Reserve  encompasses  308.7  km  - 
(1 19.2  mi  -)  in  the  southwestern  portion 


of  the  Hanfnrd  Site  and  is  managed  as 
a  habitat  and  wildlife  reserve  and 
environmental  research  center. 

The  mineral  rights  to  a  518  ha  (1,280 
ac)  area  on  the  ALE  Reserve  are  owned 
by  a  private  company.  The  company  has 
been  free  to  enter  this  area  and  explore 
for  oil  or  gas  since  1977 

Public  access  to  the  ALE  Reser\"e  has 
been  restricted  since  1943.  resulting  in 
high  quality  shrub-steppe  habitat. 

ni.  The  Hanford  Site  and  Its  Missions: 

The  Hanford  Site  occupies  1,517 
square  kilometers  (km  ^)  (586  square 
miles  [mi-])  in  southeastern 
Washington.  DOE  has  assigned  elements 
of  each  of  its  four  principal  missions 
(National  Security.  Energy'  Resources. 
Environmental  Quality,  and  Science)  to 
the  Hanford  Site,  and  has  established 
and  maintains  several  capabilities  to 
support  these  missions  These  Hanford 
Site  capabilities  also  support 
applications  for  other  federal  agencies 
and  organizations  in  accordance  with 
national  priorities  and  policies.  Today, 
the  Hanford  Site  has  diverse  site- 
specific  missions  associated  with 
environmental  restoration,  waste 
management,  and  science  and 
technology.  These  missions  have 
resulted  in  the  growing  need  for  a 
comprehensive,  long-term  approach  to 
planning  and  development  for  the  Site. 

To  meet  this  need,  the  HCP  EIS 
analyzes  the  potential  environmental 
impacts  of  alternative  land-use  plans  for 
the  Hanford  Site  and  considers  the  land- 
use  implications  of  ongoing  and 
proposed  activities.  DOE  is  currently 
engaged  in  other  NTPA  reviews  that 
include  the  Hanford  Site  as  an 
alternative  location  for  the  proposals 
under  consideration  such  as  possible 
new  missions  for  the  Fast  Flux  Test 
Facilitv,  These  other  N'EPA  reviews 
include  programmatic  and  project- 
specific  environmental  impact 
statements  and  are  listed  in  the  Final 
HCP  EIS  in  Table  1-1.  NTPA  Reviews 
Affecting  the  Hanford  Site,  along  with 
their  potential  land-use  impacts.  Since 
these  other  environmental  impact 
statements  identify  potential  new  or 
expanded  activities  for  the  Hanford  Site. 
DOE  needs  to  retain  infrastructure  at  the 
Hanford  Site  pending  completion  of 
these  reviews  and  corresponding 
decision  documents.  DOE  expects  that, 
in  the  future,  new  programs,  projects, 
and  facilities  will  be  proposed  for  the 
Hanford  Site,  or  will  consider  the 
Hanford  Site  as  an  alternative  site  for 
such  facilities  or  activities.  Tbese  new- 
proposals  will  be  analyzed  in 
programmatic  or  project-specific  N'EPA 
reviews.  Subsequent  DOE  decisions  on 
these  proposals  may  amend  this  ROD. 
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rv.  1996  Draft  EIS  Emphasized 
Remediation 

After  d  public  scoping  process,  DOE 
issued  the  Draft  Hanford  Remedial 
Action  Environmental  Impact  Statement 
and  Comprehensive  Land-Use  Plan 
(HRA-EIS)  {D()E/EI.S-0222D)  for  public 
review  and  comment  on  September  13, 
1996.  The  public  comment  period  for 
the  Draft  HIL\-EIS  initially  ran  through 
November  1,  1996,  and  was  extended 
through  December  10.  1996.  During  the 
public  comment  period,  DOE  held 
informational  meetings  and  public 
hearings  to  receive  comments  in 
Richland.  Seattle,  and  Mattawa. 
Washington;  and  in  Portland  and  Hood 
River,  Oregon 

V.  Revised  Draft  Emphasized  Land-Use 
Planning 

As  a  result  of  public  comments 
received,  and  changes  in  DOE's  NEPA/ 
CERCL.'\/RCR.'\  integration  policies. 
DOE  focused  the  document  on  land-use 
planning.  Pursuant  to  DOE's  NEPA 
Regulations  at  10  CFR  Part  1021.  DOE 
invited  local  and  Federal  governments 
to  participate  as  cooperating  agencies, 
and  the  affected  Tribal  governments  to 
participate  in  preparing  the  EIS 
Because  DOE.  the  cooperating  agencies 
and  Tribal  governments  significantly 
revised  the  Draft  HR.^-EIS  and  its 
alternatives.  DOE  issued  a  Revised  Draft 
HRA-EIS  for  public  comment.  Since 
land  use  was  within  the  scope  of  the 
original  Draft  HRA-EIS.  no  further 
scoping  was  held. 

VI.  Public  Review  of  the  Revised  Draft 
HRA-EIS 

On  April  23,  1999.  the  Department  of 
Energy  published  a  Notice  of. 
Availabilitv  in  the  Federal  Register  (64 
FR  19983)  for  the  Revised  Draft  HRA- 
EIS.  starting  a  45-day  public  comment 
period  that  ended  on  June  7.  1999. 
Public  hearings  on  the  Revised  Draft 
HRA-EIS  were  held  on  May  18,  1999,  in 
Portland.  OR;  May  20.  1999.  in 
Richland.  VVA;  June  2.  1999,  in 
Mattawa.  VVA;  and  [une  3.  1999,  in 
Spokane.  VVA.  DOE  considered  all 
comments  on  the  Revised  Draft  HRA- 
EIS  in  preparing  the  Final  EIS.  DOE 
received  more  than  400  letters, 
postcards,  questionnaires,  surveys  and 
electronic  mail  messages.  In  addition, 
more  than  200  pages  of  transcripts  were 
generated  during  the  four  public 
hearings. 

In  the  Revised  Draft  EIS,  DOE 
requested^ublic  comment  on  a 
proposal  to  change  the  name  of  the 
document  to  more  accurately  reflect  its 
focus  on  land-use  planning.  Public 
comments  supported  this  proposal  and 


DOE  changed  the  name  of  the 
September  1999  final  document  to  the 
Final  Hanford  Comprehensive  Land-Use 
Plan  Environmental  Impact  Statement 
(HCP  EIS). 

VII.  Cooperating  Agencies  and 
Consulting  Governments 

Nine  cooperating  agencies  and 
consulting  Tribal  governments 
participated  in  preparing  the  HCP  EIS: 
the  U.S.  Department  of  the  Interior 
(Bureau  of  Land  Management  [ELM]. 
Bureau  of  Reclamation,  and  the 
USFWS);  the  City  of  Richland, 
Washington;  Benton.  Franklin,  and 
Grant  Counties;  the  Nez  Perce  Tribe. 
Department  of  Environmental 
Restoration  and  Wa-ste  Management; 
and  the  Confederated  Tribes  of  the 
Umatilla  hidian  Reservation  (CTUIRj. 
Each  of  the  EIS  action  alternatives 
represents  a  land-use  vision  of  one  or 
more  of  the  cooperating  and  consulting 
agencies. 

VIII.  The  Proposed  Action  and 
Alternatives  Considered 

The  proposed  action  for  the  HCP  EIS 
is  to  develop  and  implement  a 
comprehensive  land-use  plan  (CLUP) 
for  the  Hanford  Site.  The  elements  of 
the  CLUP  include  a  land-use  map.  land- 
use  designations,  land-use  policies,  and 
a  set  of  procedures  for  plan 
implementation.  DOE  and  the 
cooperating  agencies  and  consulting 
governments  analyzed  six  alternative 
land-use  maps,  including  the  No-Action 
Alternative,  the  DOF  Preferred 
Alternative,  and  four  other  Alternatives, 
using  the  nine  land-use  designations. 
The  land-use  designations  and  land-use 
plan  policies  and  implementation 
procedures  described  in  Section  IX  do 
not  apply  to  the  No- Action  Alternative. 

IX.  Land- Use  Designations 

The  land-use  designations  used  in  the 
evaluation  process  are  as  follows: 

•  Industrial-Exclusive:  An  area 
suitable  and  desirable  for  treatment. 
storage,  and  disposal  of  hazardous. 
dangerous,  radioactive,  nonradioactive 
wastes,  and  related  activities. 

•  Industrial;  An  area  suitable  and 
desirable  for  activities  such  as  reactor 
operations,  rail,  barge  transport 
facilities,  mining,  manufacturing,  food 
processing,  assembly,  warehouse, 
distribution  operations  and  related 
activities. 

•  Agricultural:  An  area  designated  for 
the  tilling  of  soil,  raising  of  crops  and 
livestock,  and  horticulture  for 
commercial  purposes  along  with  all 
those  activities  normally  and  routinely 
involved  in  horticultiu-e.  the  production 


of  crops  and  livestock,  and  related 
activities. 

•  Research  and  Development:  An  area 
designated  for  conducting  basic  or 
applied  research  that  requires  the  use  of 
a  large-scale  or  isolated  facility  or 
smaller  scale  time-limited  research 
conducted  in  the  field  or  in  facilities 
that  consume  limited  resources.  This 
designation  includes  related  activities. 

•  High-Intensity  Recreation:  An  area 
allocated  for  high-intensity,  visitor- 
ser\'ing  activities  and  facilities 
(commercial  and  governmental),  such  as 
golf  courses,  recreational  vehicle  parks, 
boat  launching  facilities.  Tribal  fishing 
facilities,  destination  resorts,  cultural 
centers,  museums,  and  related  activities 
and  facilities. 

•  Low-Intensity  Recreation:  An  area 
allocated  for  low-intensity,  visitor- 
serving  activities  and  facilities,  such  as 
improved  recreational  trails,  primitive 
boat  launching  facilities,  permitted 
campgrounds,  and  related  activities  and 
facilities. 

•  Conservation  (Mining  and  Grazing): 
An  area  reserved  for  the  management 
and  protection  of  archeological. 
cultural,  ecological,  and  natural 
resources.  Limited  and  managed  mining 
(e.g..  quarrying  for  sand,  gravel,  basalt, 
and  topsoil  for  governmental  purposes 
only)  and  grazing  could  occur  as  a 
special  use  (i.e..  a  permit  would  be 
required)  within  appropriate  areas. 
Limited  public  access  would  be 
consistent  with  resource  conservation. 
This  designation  includes  related 
activities. 

•  Conservation  (Mining):  An  area 
reserved  for  the  management  and 
protection  of  archeological.  cultural, 
ecological,  and  natural  resources. 
Limited  and  managed  mining  (e.g., 
quarrying  for  sand,  gravel,  basalt,  and 
topsoil  for  governmental  purposes  onlyj 
could  occur  as  a  special  use  (i.e..  a 
permit  would  be  required)  within 
appropriate  areas.  Limited  public  access 
would  be  consistent  with  resource 
conservation.  This  designation  includes 
related  activities. 

•  Preservation:  An  area  managed  for 
the  preservation  of  archeological. 
cultural,  ecological,  and  natural 
resources.  No  new  consumptive  uses 
(i.e.,  mining  or  extraction  of  non- 
renewable resources)  would  be  allowed 
within  this  area.  Limited  public  access 
would  be  consistent  with  resource 
preservation  and  DOE's  need  to  provide 
a  buffer  zone.  This  designation  includes 
related  activities. 

X.  Alternatives  Considered 

The  six  alternative  land-use  maps 
analyzed  in  the  HCP  EIS  include  the  No- 
Action  Alternative.  DOE's  Preferred 
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Alternative,  and  four  other  Alternatives 
that  were  developed  by  cooperating 
agencies  and  consulting  Tribal 
governments.  The  major  differences  in 
environmental  impacts  among 
alternatives  are  potential  cultural, 
biological,  and  geological  impacts  due 
to  consumptive  land-use  practices; 
socioeconomic  effects  due  to  Hanford 
Site  employment  changes:  and  human 
health  risk  impacts  related  to  allowable 
land  uses.  The  six  alternatives  are: 

•  No-Action  Alternative.  The  No- 
Action  Alternative  represents  the 
current  status  of  land  use  at  the  Hanford 
Site  and  no  change  from  current  land 
management  processes  or 
intergovernmental  relationships  with 
the  cooperating  agencies.  Specific  land- 
use  decisions  for  Hanford  would 
continue  to  be  made  under  the  NEPA 
process,  based  on  the  current  Hanford 
Strategic  Plan  (Mission  Plan)  and  on  a 
project-by-project  basis,  based  on  the 
Tri-Partv  .Agreement  [TPA)  remediation 
decision-making  process. 

•  DOE's  Preferred  Alternative.  DOE's 
Preferred  Alternative  anticipates 
multiple  uses  of  the  Hanford  Site, 
including  future  DOE  missions,  nnn- 
DOE  federal  missions,  and  other  public 
and  private-sector  land  uses.  DOE's 
Preferred  Alternative  will  do  the 
following:  Consolidate  waste 
management  operations  on  50  1  km  '  (20 
mi  -')  in  the  Central  Plateau  of  the  site: 
allow  industrial  development  in  the 
eastern  and  southern  portions  of  the 
Hanford  Site  and  allow  an  increase  in 
recreational  access  to  the  Columbia 
River:  designate  a  portion  of  the 
Hanford  Site  for  preservation  and  a 
buffer  zone  by  allowing  for  expansion  of 
the  existing  Saddle  Mountain  National 
Wildlife  Refuge  overlay  to  include  all  of 
the  Wahluke  Slope  (North  Slope)  of  the 
Hanford  Site  (consistent  with  the 
Department  of  Interior's  [DOI]  1994 
Hanford  Reach  of  the  Columbia  River 
Comprehensive  River  Conservation 
Study  and  Final  EIS.  and  1996  Hanford 
Reach  ROD):  the  Columbia  River  islands 
not  in  Benton  County:  the  Riverlands: 
the  McGee  Ranch:  and  the  ALE  Reserve. 
It  will  also  ensure  that,  where 
practicable,  withdrawn  Bureau  of  Land 
Management  lands  are  clean  enough  to 
support  BLMs  multiple-use  mandate. 

•  Alternative  One  (Natural  Resources 
Trustee).  The  USFWS's  alternative 
emphasizes  a  Federal  stewardship  role 
for  managing  the  natural  resources  at 
Hanford.  This  alternative  considers 
these  resources  in  a  regional  context, 
and  would  allow  for  expansion  of  the 
existing  Saddle  Mountain  National 
Wildlife  Refuge  to  include  all  of  the 
Wahluke  Slope  (North  Slope),  all  of  the 
Columbia  River  Islands  including  a  402 


meter  (quarter-mile)  buffer  on  the 
Benton  County  side  of  the  river,  the 
Riverlands.  the  McGee  Ranch,  and  the 
ALE  Reser\-e  (e.g..  all  of  the  Hanford 
lands  north  and  east  of  the  Columbia 
River  and  west  of  State  Highways  240 
and  24.  and  the  Hanford  Reach  study 
area).  Alternative  One  would  conserve 
the  Hanford  Site  shrub-steppe 
ecosvstem  and  protect  the  Hanford 
Reach. 

•  Alternative  Two  (Nez  Perce  Tribe, 
Department  of  Environmental 
Restoration  and  Waste  Management). 
The  Nez  Perce  alternative  calls  for 
preser\'ation  of  natural  and  cultural 
resources  and  traditional  Tribal  uses  at 
the  site.  Future  DOE  missions  would  be 
constrained  to  the  Central  Plateau,  300 
Area,  and  400  Area  Both  this 
alternative  and  Alternative  Four  reflect 
Tribal  visions  and  views  of  Tribal 
members'  treaty  rights  and  traditional 
Tribal  uses  of  Hanford  lands.  The  Tribes 
and  DOE  have  "agreed  to  disagree"  on 
the  interpretation  of  treaty  rights  on 
Hanford  lands  in  the  interest  of  moving 
the  EIS  process  forward.  Each  party 
reser\es  the  right  to  assert  its  respective 
interpretation  of  treaty  rights  at 
Hanford. 

•  Alternative  Three  (Cities  and 
Counties).  This  local  governments' 
alternative  anticipates  multiple  uses  and 
is  based  on  the  individual  planning 
efforts  of  local  agencies  and 
organizations  under  the  state's  Growth 
Management  Act  including  Benton 
County.  Franklin  County.  Grant  County, 
and  the  City  of  Richland,  -Alternative 
Three  emphasizes  the  economic 
development  potential  of  the  Hanford 
Site.  .-Mternative  Three  would  allow 
dr\-land  (non-imgated)  agricultural  and 
grazing  activities,  and  irrigated 
agriculture  on  the  Hanford  Site.  The 
land-use  designations  contained  in 
AltPrnativp  Three  were  developed 
consistent  with  local  availability  of 
infrastructure,  nearness  of  urban  areas, 
soils  capabilities,  and  current  use 
patterns. 

•  Alternative  Four  (Confederated 
Tribes  of  the  Umatilla  Indian 
Reservation  [CTUIR]).  This  CTUIR 
alternative  calls  for  preser\'ation  of 
natural  resources  and  areas  of  religious 
importance  to  the  CTUIR  as  well  as 
traditional  Tribal  uses  at  the  Site.  Both 
this  alternative  and  Alternative  Two 
reflect  Tribal  visions  and  views  of  Tribal 
members'  treaty  rights  and  traditional 
Tribal  uses  of  Hanford  lands, 

XI.  Environmentally  Preferable 
Alternative 

The  Council  on  Environmental 
Qualitv  (CEQ)  NEPA  Regulations  (40 
CFR  1505.2)  require  a  ROD  to  identifv^ 


the  "environmentally  preferable 
alternative" — that  is.  the  alternative  that 
causes  the  least  damage  to  the  biological 
and  physical  environment  and  best 
protects,  preserves,  and  enhances 
historic,  cultural,  and  natural  resources. 
After  considering  impacts  to  each 
resource  area  by  alternative,  DOE  has 
identified  Alternative  One  as  the 
Environmentally  Preferable  Alternative. 
Alternative  One  represents  a  Federal 
stewardship  role  for  managing  natural 
resources  on  the  Hanford  Site  with  the 
acknowledged  consumptive  treaty- 
reserved  rights  from  Article  3  of  the 
Yakama  and  Nez  Perce  Treaties,  "the 
right  of  taking  fish  at  all  usual  and 
accustomed  places  in  common  with 
citizens  of  the  Territory;  and  of  erecting 
temporary  buildings  for  curing";  as  well 
as  the  similar  language  from  Article  1  of 
the  CTUIR  Treaty,  "the  exclusive  right 
of  taking  fish  in  the  streams  running 
through  and  bordering  said  reservation 
is  hereby  seciu^d  to  said  Indians,  and  at 
all  other  usual  and  accustomed  stations 
in  common  with  citizens  of  the  United 
States,  and  of  erecting  suitable  buildings 
for  curing  the  same."  Alternative  One 
does  not,  however,  include  the  tribal 
vision  of  consumptive  non-fishing 
activities  bv  tribal  members  exercising 
their  reserved  treaty  rights,  implicit  in 
Alternatives  Two  and  Four.  Specifically, 
these  asserted  consumptive  rights  are 
from  Article  3  of  the  Yakama  and  Nez 
Perce  Treaties,  "together  with  the 
privilege  of  hunting,  gathering  roots  and 
berries,  and  pasturing  their  horses  and 
cattle  upon  open  and  unclaimed  land," 
as  well  as  the  similar  language  from 
Article  1  of  the  CTUIR  treaty,  "the 
privilege  of  hunting,  gathering  roots  and 
berries  and  pasturing  their  stock  on 
unclaimed  lands  in  common  with 
citizens,  is  also  serured  to  them  " 

XII,  Environmental  Impacts  of  the  DOE 
Preferred  Alternative 

In  making  its  decision,  DOE  balanced 
environmental  impacts  with  other 
factors,  including  meeting  DOE  mission 
needs  and  allowing  regional  economic 
development.  DOE  analyzed  the 
potential  impacts  that  might  occur  to 
land,  water,  air,  ecological  and 
biological  resources,  human  health, 
environmental  justice,  cultiu-al 
resources,  socioeconomic  values, 
infrastructure,  and  waste  management 
for  the  six  alternatives.  DOE  considered 
the  impacts  that  might  occur  from  use 
of  special  nuclear  materials,  facility 
accidents,  and  other  materials 
associated  with  Hanford  Site  operations. 
DOE  considered  the  impacts  of  projects 
and  activities,  the  irreversible  or 
irretrievable  commitments  of  resources, 
and  the  relationship  between  short-term 
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uses  of  the  environment  and  the 
maintenance  and  enhancement  of  long- 
term  productivity.  The  highest  resource 
impacts,  as  with  any  other  alternative, 
will  be  to  cultural,  biological,  and 
geological  resources  from  consumptive 
land-use  practices.  Under  DOE's 
Preferred  Alternative,  the  following 
resources  potentially  would  be  affected: 
geologic,  water,  biologic,  cultural, 
visual,  noise,  and  socioeconomic. 
Generally,  the  environmental  impacts 
from  the  preservation  and  conser\'ation 
aspects  of  this  alternative  would  be 
environmentally  beneficial.  .A.ny 
negative  environmental  impacts  would 
be  more  likely  for  biological,  cultural, 
and  geological  resources  as  a 
consequence  of  consumptive  land  uses. 
The  impacts  of  the  DOE  Preferred 
Alternative  that  we  are  adopting  today 
are  discussed  fully  in  Chapter  3  of  the 
HCP  EIS.  Additionally,  mitigation  of 
these  impacts  would  occur  through  the 
resource  management  plans  identified 
in  Chapter  6  of  the  HCP  EIS.  (See  » 

Mitigation  Measures"  that  follow.) 
DOE  also  evaluated  the  environmental 
justice  and  human  health  impacts  of 
this  alternative 

•  Environmental  Justice:  DOE  expects 
no  environmental  justice  impacts  from 
the  operation  of  the  Hanford  Site  under 
the  Preferred  Alternative  [i.e.,  projected 
impacts  from  the  Preferred  Alternative 
would  not  be  disproportionately  high 
and  adverse  for  minority  or  low-income 
populations  in  the  area).  As  a  genera! 
matter,  the  human  health  effects  from 
any  of  the  alternatives  is  e.xpected  to  be 
small.  DOE  analyzed  human  healLli 
impacts  from  exposure  tlirough  special 
pathways,  including  ingestion  of  game 
animals,  fish,  native  vegetation,  surface 
waters,  sediments,  and  local  produce; 
absorption  of  contaminants  in 
sediments  through  the  skin;  and 
inhalation  of  plant  materials.  The 
special  pathways  have  the  potential  to 
be  important  to  the  environmental 
justice  analysis  because  some  of  these 
pathways  may  be  more  important  or 
viable  for  the  traditional  or  cultural 
practices  of  minority  populations  in  the 
area.  In  this  case,  however,  these  special 
pathways  would  not  be  expected  to 
result  in  disproportionately  high  and 
adverse  impacts  to  minority  or  low- 
income  populations.  Increased  access  to 
the  Columbia  River  would  potentially 
increase  exposure.  Minoritv  or  low- 
income  populations  may  be  more  prone 
to  adopt  a  subsistence  lifestyle,  but  the 
adoption  of  such  a  lifestyle  would  not 
be  expected  to  result  in 
disproportionately  high  and  adverse 
impacts.  Areas  of  cultural  value  to 
Tribal  members  would  be  protected,  but 
development  would  be  allowed  within 


the  viewscapes  of  some  of  those  areas. 
Economic  development  of  Hanford  Site 
lands  would  not  impose 
disproportionately  high  and  adverse 
impacts  on  low-income  and  minority 
communities  within  the  assessment 
area.  Prohibiting  agriculture  on  the 
Wahluke  Slope  would  not  change  the 
current  socioeconomic  condition. 

•  Human  Health:  Land  uses  under  the 
Preferred  Alternative,  like  anv  other 
alternative,  could  indirectlv  affect 
human  health.  New  developments  on 
the  Hanford  Site  under  the  Preferred 
Alternative  could  lead  to  an  increase  in 
occupational  injuries  and  fatalities 
associated  with  sand,  gravel  and  basalt 
mining  and  industrial  activities,  and 
increased  recreational  activities  could 
increase  the  risk  of  injurv  from 
recreational  accidents.  DOE's  current 
monitoring  program  data  do  not  indicate 
that  adverse  health  impacts  would  be 
associated  with  consumption  of  fish  and 
game. 

The  alternatives  considered  in  the 
HCP  EIS.  including  the  Preferred 
Alternative,  were  developed  based  on 
the  assumption  that  human  health  risks 
associated  with  contamination  at  the 
Hanford  Site  will  continue  to  be 
addressed  through  the  RCRA  and 
CERCLA  processes.  These  processes  are 
expected  to  reduce  human  health  risk  to 
acceptable  levels  through  remedial 
actions  and  administrative  controls. 
such  as  deed  restrictions,  which  are 
imposed  by  CERCLA  RODs  DOE  has 
also  assumed  that  the  future  land  uses 
under  the  Preferred  Alternative  would 
not  be  allowed  until  remediation  has 
reduced  human  health  risk  to  levels 
acceptable  for  the  intended  land  uses,  or 
DOE  has  followed  the  process  described 
in  Chapter  6  of  the  HCP  EIS  that  would 
modify  that  land  use  while  maintaining 
institutional  controls. 

Xin.  Mitigation  Measures 

Future  uses  of  the  Hanford  Site  will 
be  subject  to  mitigation  under  the  CLUP 
policies  and  procedures  or  the  NEPA/ 
CERCLA/RCRA  integrated  processes. 
All  proposals  of  land  use  potentially 
affecting  resources  will  be  required  to 
comply  with  the  applicable  resource- 
specific  requirements.  The  CLUP 
policies  and  procedures  will  provide 
resource  management  plans  to  advise 
the  project  proponent  on  strategies  to 
avoid  or  minimize  environmental 
impacts.  Plan  policies  and  procedures, 
as  conveyed  by  resource  management 
plans  and  area  management  plans,  will 
be  developed  and  integrated  to  support 
an  overall  mitigation  strategy. 
Mitigation  for  specific  actions,  such  as 
sand,  gravel  and  basalt  mining,  would 
be  controlled  through  the  issuance  of 


special  use  permits.  Mitigation  efforts 
that  may  be  required  by  DOE  include, 
avoidance  of  impacts,  replacement  of 
topsoil.  soil  stabilization  techniques  to 
control  wind  erosion,  and 
documentation  of  unique  features  before 
mining.  To  reduce  the  impacts  on  water 
resources,  the  following  tactics  can  be 
employed:  using  silt  fences  around 
development  sites  to  contain  soil 
erosion  and  minimize  silt  release  near 
surface  water,  requiring  a  demonstration 
of  no  adverse  impact  on  groundwater 
due  to  increased  infiltration  and 
transportation  of  vadose  zone 
contamination  resulting  from 
development,  and  minimizing  the  use  of 
groundwater  so  that  water  withdrawal 
will  not  alter  groundwater  flow  and 
influence  existing  contamination 
plumes. 

All  proposals  of  land  use  potentially 
affecting  sensitive  biological  resources 
are  required  to  comply  with  applicable 
statutes,  such  as  the  Endangered  Species 
Act  of  1973.  Some  mitigation  efforts  that 
could  reduce  impacts  to  biological 
resources  include  minimizing 
disturbance  of  wetlands  and  replacing 
disturbed  wetlands  through  purchase, 
construction,  or  restoration;  reclamation 
of  disturbed  areas  using  native 
vegetation:  and  scheduling  activities  to 
avoid  critical  nesting,  roosting,  leking 
(i.e.,  mating),  breeding,  and  fawning 
times. 

Impacts  to  cultural  resources  of 
specific  project  proposals  will  be 
evaluated  through  the  resource 
management  plan  process,  including 
potential  impacts  on  American  Indian 
treaty  rights  and  known  archaeological 
and  historic  sites.  To  reduce  impacts  to 
cultural  resources.  DOE  will  continue  to 
schedule  activities  to  avoid  conflicts 
with  American  Indian  traditional  and 
religious  uses,  and  will  continue  to 
conduct  consultations  with  the  DOE 
Richland  Operations  Office  Cultural 
Resources  Program  Manager,  the 
Washington  State  Historic  Preservation 
Office,  affected  Tribal  governments,  and 
Wanapum  Band  representatives  to 
identify  additional  mitigation  measures 
or  project  alternatives, 

Potential  mitigation  for  aesthetic 
resources  include:  site  reclamation, 
implementing  dust  control  measures, 
covering  loads  when  hauling  materials 
away  from  project  sites,  siting 
development  or  seuid,  gravel  and  basalt 
mining  activities  in  areas  where  these 
activities  least  impact  the  viewshed 
from  basalt  outcrops  or  their  talus 
slopes  such  as  Gable  Butte  and  Gable 
Mountain,  and  minimizing  noise 
impacts  to  wildlife  by  restricting 
activities  that  generate  noise. 
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XIV.  Discussion  of  Comments  on  the 
Final  Hanford  Comprehensive  Land- 
Use  Plan  Environmental  Impact 
Statement 

DOE  made  the  Final  HCP  EIS  publirlv 
available  and  distributed  approximately 
500  copies  to  Congressional  members 
and  Committees,  the  States  of 
Washington  and  Oregon,  various 
American  Indian  Tribal  governments 
and  organizations,  local  governments. 
other  Federal  agencies,  and  interested 
organizations  and  individuals.  DOE 
received  three  comment  letters  on  the 
Final  HCP  EIS  from  three  sources:  (1) 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  (2)  an  individual 
commenter.  and  (3)  National  Center  for 
Environmental  Health. 

WDFW  Comment:  In  a  letter  dated  10/ 
25/99.  the  WDFW  commended  DOE  for 
designating  the  ALE  Reserve.  McGee 
Ranch/Riverland  Site,  and  the  North 
Slope  (Wahluke  Slope)  as  Preservation 
consistent  with  national  wildlife  refuge 
management,  stating  that  "With  these 
actions.  USDOE  will  strengthen  the 
integrity  of  Hanford's  terrestrial 
ecosvstem  and  further  the  protection  of 
important  aquatic  resources  with  the 
Hanford  Reach."  WDFW  also  applauded 
DOE  for  designating  both  shorelines  of 
the  Columbia  River  as  Preservation,  and 
for  removing  grazing  from  the  Preferred 
Alternative  W^DFW  stated  that.  "These 
actions  are  consistent  with  USDOE's 
stewardship  role  and  policies  on 
ecosystem  management." 

WDFW  was  disappointed  that  the 
Final  HCP  EiS  does  not  address  several 
concerns  that  WTDFW  had  expressed 
earlier.  It  was  "generally  concerned 
about  the  fate  of  biological  resources 
that  occur  within  central  Hanford  but 
outside  the  Preservation  and 
Conservation  designation  delineated  in 
the  Preferred  Alternative  specifically 
shrub-steppe  habitat,  a  priority  habitat 
for  WDFW.  and  attendant  biological 
resources  in  the  subject  areas  remain 
vulnerable  to  development.  Further,  it 
appears  that  the  probable  listing  of 
Washington's  sage  grouse  population 
under  the  Endangered  Species  Act  has 
not  been  considered  by  L'SDOE.  Even 
without  a  Federal  ESA  listing  action,  we 
view  the  shrub-steppe  habitats  of  the 
Hanford  Site  as  invaluable  elements  in 
the  recovery  of  Washington's  sage 
grouse." 

DOE  Response:  DOE  believes  that  it  is 
premature  to  consider  the  potential 
specific  impacts  of  a  petitioned 
Endangered  Species  Act  (ESA)  listing 
until  the  listing  and  associated 
conditions  are  issued.  However,  it 
should  be  noted  that  the  McGee  Ranch, 
which  WDFW  considers  as  habitat 


critical  to  the  natural  reestablishment  of 
sage  grouse  populations  on  ALE.  is 
designated  Preservation  under  the 
Preferred  .alternative.  In  addition, 
grazing,  which  has  been  identified  as  a 
threat  to  sage  grouse,  has  been  deleted 
from  the  Preferred  Alternative  as  an 
allowable  land  use  for  this  area.  The 
wildlife  agencies  managing  the  areas  of 
the  Hanford  Site  designated 
Preservation  may  decide  to  attempt  to 
reintroduce  sage  grouse  within  those 
areas. 

WDFW  Comment:  "Our  largest  area  of 
concern  lies  in  the  southeast  corner  of 
the  site,  where  Industrial,  and  Research 
and  Development  designations  overlay 
Level  II  (shrub  steppe)  resources.  The 
FEIS  relies  on  the  Draft  Hanford  Site 
Biological  Resource  Management  Plan 
(BRMaP)  and  its  sub-tier  document  the 
Draft  Hanford  Site  Biological  Resources 
Mitigati(m  Strategy  Plan  (BRMiS)  to 
describe  biological  resources  and  to 
make  decisions  about  mitigation 
requirements.  The  current  drafts  of 
BRMaP  and  BRMiS  would  require 
avoidance  and  minimization  of  impacts 
to  Level  II  resources  but  would  not 
require  compensatory  mitigation  for 
unavoidable  impacts.  This  single 
loophole  puts  more  than  80.000  acres  of 
shrub  steppe  habitat  at  risk.  The  FEIS 
calls  for  revisions  to  the  two  biological 
plans  but  there  is  no  commitment  to  the 
outcome.  We  request  that  the  ROD 
include  a  commitment  to  use  the  full 
mitigation  hierarchy,  as  defined  by  the 
Council  on  Environmental  Quality 
(CEQ),  wherever  impacts  to  biological 
resources  occur  at  Hanford.  ' 

DOE  Response:  DOE  will  continue  its 
policy  to  mitigate  impacts  in  areas 
disturbed  by  new  activities,  as 
appropriate.  Specific  commitments  and 
Mitigation  Action  Plans  will  be 
developed  on  a  case-by-case  basis 
during  project-specific  NEPA  reviews. 
For  anv  specific  new  proposals.  DOE 
will  consider  in  its  decision  making  all 
appropriate  tvpes  of  mitigation  defined 
bv  CEQ, 

■  WDFW  Comment:  WDFW  maintains 
that  "it  is  inappropriate  for  USDOE  to 
invoke  Irretrievable  and  Irreversible 
language  to  avoid  the  responsibilitA'  to 
mitigate  for  impacts  to  shrub  steppe  and 
other  biological  resources  (See  specific 
FEIS  response  RL3 18-44).  Unavoidable 
adverse  impacts  can  be  substantially 
reversed  and  habitat  functions  restored 
through  implementation  of  CEQ's 
mitigation  hierarchy  There  are  many 
disturbed  areas  and  old  fields  within 
Conser\'ation  designations  where 
compensatorv-  mitigation  can  be 
conducted.  Especiallv  with  the  potential 
ESA  listing  of  sage  grouse,  USDOE  and 
other  federal  agencies  should  exercise 


all  practical  means  to  contribute  to  the 
protection  and  restoration  of  sage  grouse 
habitat." 

DOE  Response:  Irretrievable  and 
irreversible  commitments  of  resources 
could  effect  CERCLA  natural  resources 
damages  assessment  liabilities,  and  such 
potential  commitments  are  discussed  in 
the  HCP  EIS  as  required  by  NEPA 
regulations.  To  the  extent  that  such 
irretrievable  and  irreversible 
commitments  of  resources  are  made  in 
the  future  as  described  in  Chapter  6  of 
the  HCP  EIS,  it  does  not  mean  that  DOE 
would  not  voluntarily  mitigate  potential 
injuries  to  natural  resources.  This  land- 
use  plan  ensures  that  the  mitigations 
taken  will  be  coordinated  and  located  in 
appropriate  areas.  For  example, 
mitigation  could  be  conducted  in  areas 
designated  for  Conservation  or 
Preservation  as  allowed  under  the  CLUP 
or  the  administering  wildlife  agencies' 
management  plans. 

WDFW^  Comment:  "Our  final  concern 
also  relates  to  potential  shrub  steppe 
impacts,  due  to  the  lack  of  a  thorough 
NEPA  analysis  of  geologic  source  sites. 
The  current  EIS  process  seemed  to  be 
the  logical  place  for  such  an  analysis, 
but  no  biological  surveys  were  included 
for  anv  of  the  source  sites  mentioned. 
We  strongly  endorse  "a  coordinated    ■ 
NEPA  analysis  to  address  the  gravel 
quarries  on  a  site-wide  basis"  (specific 
FEIS  response  #445-21).  We  request  that 
USDOE  commit  to  this  analysis  in  the 
ROD,  thereby  honoring  earlier 
commitments  made  in  the  Tank  Waste 
Remediation  System  Environmental 
impact  Statement  and  addressing 
Hanford  Natural  Resource  Trustee 
Council  concerns  expressed  by  letter  to 
Mr.  Paul  Dunigan,  USDOE,  dated 
August  13,  1999.  " 

DOE  Response:  In  addition  to  the  ALE 
soil  and  basalt  quany  site  that  was 
evaluated  in  Appendix  D.  the  HCP  EIS 
designates  general  areas  for 
consideration  as  potential  sources  of 
geological  material  (Conservation 
[Mining]).  DOE  intends  to  honor  the 
commitment  in  the  Tank  Waste 
Remediation  System  EIS  to  perform  a 
NEPA  analysis  addressing  gravel 
quarries. 

Individual  Commenter:  "Now  that  the 
Final  Hanford  CLUP-EIS  designates 
areas  for  industrial  land  use,  I  expect 
the  numeric  cleanup  levels  to  increase 
significantly  in  those  areas  designated 
for  'industrial  use.'  I  disagree  with 
USDOE's  response  to  my  comment 
(Comment  Response  Document 
response  number  RL  154-08)  that  this 
"is  a  TPA  issue.'" 

DOE  Response:  The  CLUP  is  to 
provide  guidance  to  all  of  Hanford's 
land-use  activities,  including  the  clean- 
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up  mission.  The  CLUP  may  be  used  by 
the  regulators  to  help  establish  clean-up 
goals  during  the  CERCLA/RCRA 
process.  However,  land-use  is  only  one 
of  several  criteria  the  TPA  regulators 
may  use  to  determine  clean-up  levels. 
The  TPA  governs  selection  of  specific 
remedies,  including  numeric  clean-up 
levels  for  those  remedies.  The  TPA  has 
its  own  public  involvement  process 
during  which  these  clean-up  levels 
would  be  subject  to  public  comment. 
There  is  also  a  regulator}-  link  between 
the  state's  Model  Toxics  Control  Act 
and  the  state's  Growth  Management  Act 
(as  represented  by  Alternative  Three) 
that  could  also  affect  clean-up  levels. 
DOE  will  forward  this  comment  letter  to 
the  appropriate  TPA  contacts  at  EPA 
and  Ecology 

Individual  Commenter:  "It  is 
requested  that  the  Final  Hanford  CLUP- 
EIS  ROD  include  language  which 
identifies  the  USDOE  the  primary- 
environmental  steward  for  all  Hanford 
Site  areas  regardless  of  land-use 
designation.  In  addition,  it  is  requested 
that  the  Final  Hanford  CLUP-EIS  ROD 
identify  a  commitment  to  ensure 
applicable  contamination  pathways 
{groundwater  and  surface  water)  will  be 
taken  into  consideration  for 
establishment  of  all  future  cleanup 
levels." 

DOE  Response:  Environmental 
stewardship  responsibilities  are  clearly 
assigned  by  Federal  law  and  Executive 
Order  to  DOE  for  lands  under  its 
executive  control.  Consideration  of 
applicable  contamination  pathways 
would  occur  under  the  TPA  process. 

Individual  Commenter:  "Mv  comment 
(number  15  of  my  May  27,  1999  letter 
numbered  RL  154-06  by  the  Comment 
Response  Document)  regarding 
disclosure  of  remaining  soil 
contamination  during  the  conveyance  of 
ownership  was  not  addressed." 

DOE  Response:  Transfer  of  federal 
lands  where  hazardous  substances  have 
been  used  is  controlled  by  section 
120(h)  of  CERCL\  where'a  notice  of  the 
type  and  quantity  of  hazardous 
substances  that  have  been  on  the 
property  is  required  before  transfer. 
Additionally,  for  economic 
development  transfers,  please  refer  to 
page  1-42  of  the  Final  HCP  EIS.  Table 
1-4.  "Regulations  Aff(>cting  Land 
Transfer"  (under  Approvals),  which 
states:  "Section  3154  of  the  Hall 
Amendment  of  the  Defense 
Authorization  Act  of  1994  requires 
Secretary-  approval  or  designee  plus 
Administrator  of  EPA  for  NPL  Site  or 
appropriate  State  official"  before  the 
land  can  be  transferred. 

National  Center  for  Environmental 
Health  Comment-  The  National  Center 


for  Environmental  Health  Comment 
thanked  DOE  for  the  opportunity  to 
review  and  comment  on  the  FEIS  and 
requested  a  copy  of  any  future 
environmental  impact  statements  which 
may  indicate  potential  public  health 
impacts  that  are  developed  under  the 
National  Environmental  Policy  Act 
(NEPA). 

DOE'S  Decision 

DOE's  decision  is  to  adopt  the  DOE 
Preferred  Alternative  land-use  map  as 
shown  in  the  HCP  EIS  and  to  implement 
the  DOE  Preferred  Alternative  using  the 
policies  and  procedures  described  in 
Chapter  6  of  the  HCP  EIS.  DOE  is 
selecting  the  Preferred  Alternative  over 
the  other  alternatives,  including  the 
Environmentally  Preferable  Alternative 
(Alternative  One)  because  it  offers  the 
best  balance  between  DOE's  mission 
needs,  including  economic 
development,  and  the  need  to  protect 
environmental  resources.  In  response  to 
comments  received  during  the  public 
review  of  the  Revised  Draft  EIS.  DOE 
modified  its  Preferred  Alternative  in  the 
Final  EIS,  bringing  it  closer  to  the 
Environmentally  Preferable  Alternative 
by  increasing  natural  resource 
protection  while  still  providing  for 
anticipated  DOE  mission  needs.  These 
modifications  include  changing  all 
Conservation  (Mining  and  Grazing) 
designations  to  Conservation  (Mining) 
and  extending  the  national  wildlife 
refuge  designation  (from  the 
Environmentally  Preferable  Alternative, 
Alternative  One)  to  include  the  entire 
geographic  areas  of  the  Wahluke  Slope, 
the  Columbia  River  islands  not  in 
Benton  County,  the  Riverlands.  the 
McGee  Ranch,  and  the  ALE  Reserve. 
Future  individual  project  land-use 
requirements  would  be  irreversible  and 
irretrievable  committed  through 
appropriate  NEPA  or,  NEPA.  CERCLA, 
or  RCRA  integrated  processes  as 
described  in  Chapter  6  of  the  HCP  EIS. 
DOE's  decision  is  detailed  by 
geographic  area  as  follows: 

The  Wahluke  Slope 

The  Wahluke  Slope  is  currently 
managed  under  a  1971  permit  by  both 
state  and  Federal  agencies  for  DOE.  DOE 
will  continue  a  permit  arrangement  for 
management  of  the  Wahluke  Slope.  The 
Wahluke  Slope  has  been  administered 
for  wildlife  and  recreation  as  the  Saddle 
Mountain  National  Wildlife  Refuge  and 
the  Wahluke  Wildlife  State  Recreation 
Area  under  permits  granted  by  DOE  to 
the  USFWS  and  WDFW.  respectively. 
Section  2  of  the  1971  permit  allows  the 
USFWS  and  WDFW  to  adjust  their 
respective  management  responsibilities 
and  boundaries  on  the  Wahluke  Slope 


as  long  as  they  notify  the  Department 
within  thirty  days  of  such  adjustment. 
In  accordance  with  that  provision,  in 
April  1999,  the  WDFW  and  the  USFWS 
notified  DOE  of  their  intent  to  modify 
their  management  responsibilities  on 
the  Wahluke  Slope,  leaving  only  a  small 
portion  (about  324  ha  [800  ac]) 
northwest  of  the  Vernita  Bridge  under 
WDFW  management.  In  August  1999. 
USFWS  notified  DOE  that  it  had  taken 
over  management  of  the  entire  Wahluke 
Slope  except  for  those  portions  retained 
by  the  WDFW  northwest  of  the  Vernita 
Bridge.  The  USFWS  informed  DOE  that 
it  intends  to  allow  essentially  the  same 
uses  permitted  by  the  State  of 
Washington  under  the  WDFW's 
management  of  the  Wahluke  Slope. 
Therefore,  adjusting  the  management 
responsibility  for  the  Wahluke  Slope 
involved  only  a  change  in  the  agency 
managing  the  property  and  did  not 
involve  any  change  in  the  management 
activities  for  the  Wahluke  Slope. 

DOE's  Preferred  Alternative  will 
allow  expansion  of  the  existing  Saddle 
Mountain  National  Wildlife  Refuge  as 
an  overlay  wildlife  refuge  within  the 
Hanford  buffer  zone  to  include  all  of  the 
Wahluke  Slope,  consolidating 
management  of  the  Wahluke  Slope 
under  the  USFWS.  An  overlay  wildlife 
refuge  is  one  where  the  land  belongs  to 
one  or  more  Federal  or  state  agencies, 
but  is  managed  by  the  USFWS. 
Management  of  the  Wahluke  Slope  by 
the  USFWS  as  an  overlay  wildlife  refuge 
is  consistent  with  the  1996  DOI  Hanford 
Reach  EIS  ROD.  That  ROD 
recommended  that  the  Wahluke  Slope 
be  designated  a  wildlife  refuge  and  the 
Hanford  Reach  a  Wild  and  Scenic  River, 
and  that  the  wildlife  refuge  be  managed 
by  the  USFWS. 

The  entire  Wahluke  Slope  will  be 
designated  Preservation,  with  the 
exceptions  near  the  Columbia  River  as 
discussed  in  the  Columbia  River 
Corridor  section  that  follows.  The  major 
reason  for  designating  this  area  as 
Preservation  is  to  provide  protection  for 
sensitive  areas  or  species  of  concern 
(e.g.,  wetlands,  sand  dunes,  steep 
slopes,  or  the  White  Bluffs)  from 
impacts  associated  with  intensive  land- 
disturbing  activities. 

A  Comprehensive  Conservation  Plan 
for  the  Wahluke  Slope  will  be 
developed  by  USFWS  in  accordance 
with  the  National  Wildlife  Refuge 
System  Improvement  Act  of  1997.  This 
Act  provides  significant  guidance  for 
management  and  public  use  of  refuges 
allowing  for  wildlife-dependent 
recreation  uses  such  as  hunting,  fishing, 
wildlife  observation  and  photography, 
and  environmental  education  and 
interpretation.  The  USFWS  will  consult 
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with  DOE  during  the  development  of 
this  plan  to  ensure  necessary  and 
appropriate  buffer  zones  for  ongoing 
and  potential  future  missions  at  the 
Hanford  Site.  Pursuant  to  its  role  as  the 
underlying  land  owner,  and  under  the 
terms  of  the  use  permit  granted  to  the 
I'SFWS,  DOE  reserves  the  right  to 
approve  or  disapprove  this  plan. 

The  Columbia  River  Corridor 

The  Columbia  River  Corridor  has 
historically  contained  reactors  and 
associated  buildings  to  support 
Hanford's  former  defense  production 
and  energy  research  missions. 
Nevertheless,  remediation  planning 
documents,  public  statements  of 
advisory  groups,  and  such  plaiming 
documents  as  the  Decommissioning  of 
Eight  Surplus  Production  Reactors  at  the 
Hanford  Site  (DOE-EIS-0119.  December 
1991)  have  resulted  in  determinations 
that  remediation  and  restoration  of  the 
Columbia  River  Corridor  will  return  the 
corridor  to  an  undeveloped,  natural 
condition  over  a  75-year  period. 
Restrictions  on  certain  activities  may 
continue  to  be  necessary  to  prevent  the 
mobilization  of  contaminants,  the  most 
likelv  example  of  such  restrictions  being 
on  activities  that  discharge  water  to  the 
soil  or  excavate  below  4.6  m  (15  ft). 
Although  the  Surplus  Reactor  EIS  ROD 
calls  for  the  reactor  buildings  to  be 
demolished  and  the  reactor  blocks  to  be 
moved  to  the  Central  Plateau,  this  action 
might  not  take  place  until  2068  or  until 
a  new  Tri-Party  Agreement  milestone  is 
negotiated.  As  a  result,  the  reactor 
buildings  could  remain  in  the  Columbia 
River  Corridor  and  be  considered  a  pre- 
existing nonconforming  land  use  into 
the  50-year-plus  planning  period 
addressed  by  the  HCP  EIS.  The  reactor 
hazards  drive  DOE  to  retain  an 
appropriate  buffer  zone  for  eventual 
remediation  activities. 

The  Columbia  River  Corridor  will 
include  High-Intensity  Recreation.  Low- 
Intensity  Recreation,  Conserv-ation 
(Mining),  and  Preservation  land-use 
designations.  The  river  islands  and  a 
quarter-mile  buffer  zone  will  be 
designated  as  Preservation  to  protect 
cultural  and  ecological  resources.  Those 
islands  not  in  Benton  County  will  be 
designated  Preservation  and  made 
available  for  inclusion  in  the  overlay 
wildlife  refuge.  Those  islands  within 
Benton  County  will  be  designated 
Preservation,  but  will  not  be  included  in 
the  proposed  overlay  wildlife  refuge  at 
this  time.  Four  sites,  away  from  existing 
contamination,  will  be  designated  High- 
Intensity  Recreation  to  support  visitor- 
ser\'ing  activities  and  facilities 
development.  DOE  will  allow  the  B 
Reactor  to  be  converted  into  a  museum 


and  the  surrounding  area  will  be  made 
available  for  museum-support  facilities. 
The  High-Intensity  Recreation  area  near 
Vernita  Bridge  (where  the  current 
Washington  State  rest  stop  is  located) 
will  be  expanded  across  State  Highway 
240  and  to  the  south  to  include  a  boat 
ramp  and  other  visitor-ser%ing  facilities. 
Two  areas  on  the  Wahluke  Slope  will  be 
designated  as  High-Intensity  Recreation 
for  potential  exclusive  Tribal  fishing 
villages.  Six  areas  will  be  designated  for 
Low-Intensity  Recreation.  The  area  west 
of  the  B  Reactor  will  be  used  as  a 
corridor  between  the  High-Intensity 
Recreation  areas  associated  with  the  B 
Reactor  and  the  Vernita  Bridge  rest  stop 
and  boat  ramp.  A  second  area  near  the 
D/DR  Reactors  site  will  be  used  for 
visitor  services  along  a  proposed 
recreational  trail  as  conceptualized  on 
Alternative  Three's  map.  The  third  and 
fourth  areas,  the  White  Bluffs  boat 
launch,  and  its  counterpart  on  the 
Wahluke  Slope,  are  located  between  the 
H  and  F  Reactors  and  will  be  used  for 
primitive  boat  launch  facilities.  A  fifth 
area,  near  the  old  Hanford  High  School, 
will  accommodate  visitor  facilities  and 
access  to  the  former  town  site  and 
provide  visitor  ser\'ices  for  hiking  and 
biking  trails  that  could  be  developed 
along  the  Hanford  Reach.  A  sixth  site, 
just  north  of  Energy  Northwest  (formerly 
known  as  Washington  Public  Power 
Supply  System),  will  also  provide 
visitor  services  for  recreational  trails 
(e.g..  hiking  and  biking)  along  the 
Hanford  Reach.  On  the  Wahluke  Slope 
Slue  Oi  the  i^olumuis  Kiver,  me  \»iiJte 
Bluffs  boat  launch  will  remain  managed 
as  is,  with  a  Low-Intensity  Rec:reation 
designation.  A  Low-Intensity  Recreation 
designation  for  the  water  surface  of  the 
Columbia  River  will  be  consistent  with 
current  management  practices  and  the 
wishes  of  many  stakeholders  in  the 
region.  The  remainder  of  land  within 
the  Columbia  River  Corridor  outside  the 
quarter-mile  buffer  zone  will  be 
designated  for  Conser\'ation  (Mining). 
This  designation  will  allow  for  DOE- 
permitted  sand,  gravel  and  basalt 
mining  activities  and  support  BLM's 
mission  of  multiple  use.  Sand,  gravel 
and  basalt  mining  will  be  permitted 
onlv  in  support  of  governmental 
missions  or  to  further  the  biological 
function  of  wetlands  {e.g..  conversion  of 
a  gravel  pit  to  a  wetland  by  excavating 
to  groundwater).  A  Conservation 
(Mining)  designation  will  allow  DOE  to 
provide  protection  to  sensitive  cultural 
and  biological  resource  areas,  while 
allowing  access  to  geologic  resources.  A 
Preservation  land-use  designation  for 
the  Columbia  River  islands  is  consLstent 
with  the  DOI's  Hanford  Reach  EIS  ROD 


and  will  provide  additional  protection 
to  sensitive  cultural  areas,  wetlands, 
flood  plains,  three  federally  listed  stocks 
of  anadromous  salmon  and  steelhead, 
and  bald  eagles  from  impacts  associated 
with  intensive  land-disturbing 
activities.  Remediation  activities  will 
continue  in  the  100  Areas  [i.e..  lOO-B/ 
C,  lOO-KE,  lOO-KW.  lOO-N.  lOO-D. 
100-DR,  lOO-H,  and  100-F),  and  will  be 
considered  a  pre-existing, 
nonconforming  land  use  in  the 
Preser\ation  land-use  designation. 

The  Central  Plateau 

The  Central  Plateau  (200  Areas) 
geographic  area  will  be  designated 
Industrial-Exclusive.  An  Industrial- 
Exclusive  land-use  designation  will 
allow  for  continued  Waste  Management 
operations  within  the  Central  Plateau 
geographic  area  consistent  with  past 
NEPA.  CERCLA,  and  RCRA 
commitments  that  have  established 
numerous  waste  management  treatment, 
storage  and  disposal  facilities  such  as. 
low-level  waste  burial  grounds, 
hazardous  wastes  burial  grounds, 
transuranic  treatment  and  storage 
facilities,  liquid  wastes  treatment, 
storage  and  disposal  facilities, 
transuranic  separation  facilities, 
isotopic  separation  facilities, 
vitrification  facilities,  etc.  This 
designation  will  also  allow  expansion  of 
existing  facilities  or  development  of 
new  compatible  facilities  Designating 
the  Central  Plateau  as  Industrial- 
Exclusive  will  be  consistent  with  the 
Hanford  Future  Site  Working  Group's 
1992  recommendations,  current  DOE 
management  practice,  other 
governments'  recommendations,  and 
many  public  stakeholder  values 
throughout  the  region. 

All  Other  Areas 

Within  the  All  Other  Areas 
geographic  area,  the  Preferred 
Alternative  will  include  Industrial, 
Research  and  Development,  High- 
Intensity  Recreation,  Low-Intensity 
Recreation,  Conservation,  and 
Preservation  land-use  designations.  The 
majority  of  the  All  Other  Areas  will  be 
designated  Conservation  (Mining)  to 
support  a  possible  BLM  mission  of 
multiple  use  and  sand,  gravel  and  basalt 
mining  for  DOE  and  other  governmental 
purposes  such  as  facility  aggregate,  road 
aggregate,  remediation  backfill, 
remediation  cover  materials,  etc. 

Several  areas  that  will  be  designated 
as  Conservation  (Mining)  will  be  unable 
to  fulfill  the  designated  land  use,  such 
as: 

•  A  Notice  of  Deed  Restriction  has 
been  placed  in  those  areas  where  vadose 
zone  contamination  remained  in-place, 
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according  to  the  CERCLA  ROD  or  RCRA 
Closure  Permit  [e.g..  the  Horn  Rapids 
Ldndfiil  asbestos  trench.  Central  Waste 
C^omplex  asbestos  trench.  183-H  Solar 
Basins,  etc.),  foreclosing  the  sand,  gravel 
and  basalt  mining  option.  New  areas 
may  be  restricted  as  new  CERCLA  RODs 
or  RCR,\  Closure  Permits  are  completed. 

Other  land-use  designations  will 
further  define  how  the  All  Other  Areas 
will  be  managed.  These  designations 
and  the  areas  affected  are  as  follows: 

•  Two  distinct  areas,  one  located  east 
of  the  200  Areas  [i.e..  May  function)  and 
the  other  located  north  of  Richland,  will 
be  designated  for  Industrial  use  to 
support  new  DOE  missions  or  economic 
development.  This  designation  will 
provide  additional  industrial 
development  and/ or  expansion  area  for 
current  facilities. 

•  An  area  west  of  .State  Highway  10 
and  east  of  State  Highway  240  will  be 
designated  for  Research  and 
Development  (R&D)  to  support 
economic  diversification  and  DOE's 
Energy  Research  mission  This  area  will 
allow  for  the  development  of  R&D 
facilities,  such  as  LIGO,  which  could 
require  substantial  buffer  zones  for 
operation.  In  addition,  R&D  facilities  not 
requiring  large  areas  for  operation  will 
also  be  located  within  this  area. 

•  A  small  area  at  the  junction  of  State 
Highway  10  and  State  Highway  240  will 
be  designated  High  Intensity  Recreation 
to  allow  for  visitor  serving  facilities  at 
the  gateway  to  the  Hanford  Reach.  ALE. 
Horn  Rapids  Park  and  other  recreational 
areas. 

•  Cable  Mountain,  Gable  Butte,  the 
area  west  of  State  Highway  240  from  the 
Columbia  River  across  Umtanum  Ridge 
to  the  ALE  Reserve,  and  the  active  sand 
dunes  areas  will  be  designated  for 
Preservation,  which  will  provide 
additional  protection  of  these  sensitive 
areas.  The  extant  railroad  grade  across 
the  Riverlands  area  uill  be  considered 
an  active  permitted  infrastructure  to 
clarify  its  status  with  respect  to  policy 
section  6.3.5.  Utility  and  Transportation 
Corridors  in  the  Filial  HCP  EIS, 

The  Fitzner/Eberhardt  Arid  Lands 
Ecology  Reserve  I  ALE  Reserve) 

All  of  the  ALE  Reserve  will  be 
included  in  the  proposed  overlay 
wildlife  refuge.  Nearly  all  of  the  ALE 
Reserve  geographic  area  will  be 
designated  as  Preservation.  This 
designation  is  consistent  with  current 
management  practices  of  the  Rattlesnake 
Hills  Research  .Natural  Area  and  the 
USFWS  permit.  A  portion  of  the  ALE 
Reserve  will  he  managed  as 
Consep;ation  (Mining)  during  the 
remediation  of  the  Hanford  Site.  This 
basalt  and  soil  mining  area  was 


identified  to  DOE  by  several  parties  as 
an  alternative  minerals  materials 
location  during  discussions  with  the 
cooperating  agencies  and  after  public 
comment.  The  ALE  site  was  identified 
as  a  suitable  area  in  Appendix  D  of  the 
HCP  EIS  that  could  fulfill  DOEs 
requirement  for  remediation  materials 
while  preserving  a  wildlife  corridor 
through  the  McGee  Ranch  area  where 
suitable  soils  had  been  identified,  while 
concurrently  preserving  basalt  outcrops 
where  both  biological  and  cultural 
resources  were  at  risk. 

Basis  for  the  Decision 

DOE  has  considered  the 
environmental  and  other  relevant 
concerns  presented  by  cooperating 
agencies  and  consulting  Tribal 
governments,  organizations,  officials, 
and  individuals  on  the  proposed  action 
to  establish  a  CLUP  for  the  Hanford  Site. 

DOE  has  decided  to  implement  the 
DOE  Preferred  Alternative  land-use  map 
that  is  shown  in  Figure  3-3  of  the  Final 
HCP  EIS.  along  with  the  land-use 
designations  and  CLUP  policies  and 
implementing  procedures  that  are 
described  in  Chapter  6  of  the  Final  HCP 
EIS.  DOE's  selection  and 
implementation  of  the  Preferred 
Alternative  allows  DOE  to  most 
effectively  balance  the  elements  of  each 
of  its  four  principal  missions  (National 
Security,  Energy  Resources, 
Environmental  Quality,  and  Science) 
that  have  been  assigned  by  DOE  to  the 
Hanford  Site,  while  considering  the 
diverse  interests  of  cooperating 
agencies,  consulting  Tribal 
governments,  organizations,  officials, 
and  individuals  in  Hanford  Site 
resources.  From  DOE's  perspective,  the 
Preferred  Alternative  balances  DOE's 
cleanup  mission,  economic 
development  mission,  and  natural 
resources  trustee  mission  to  a  greater 
extent  than  do  any  of  the  other 
Alternatives  considered. 

Designation  of  the  Wahluke  Slope  and 
the  Columbia  River  Corridor  buffer  zone 
and  river  islands  for  Preservation,  and 
the  expansion  of  the  wildlife  refuge,  are 
consistent  with  the  DOI  ROD  for  the 
Hanford  Reach  EIS,  allowing  DOE  to 
meet  its  natural  resource  trustee  mission 
and  safety  and  buffer  zone  needs,  while 
protecting  cultural  resources,  sensitive 
areas  and  species  of  concern,  and 
providing  for  increased  High-Intensity 
and  Low-Intensity  Recreation  in  the 
Columbia  River  Corridor.  The 
designating  of  the  major  portion  of  the 
ALE  Reserve  for  Preservation  and 
allowing  the  incorporation  of  the  ALE 
Reserve  in  the  proposed  wildlife  refuge 
is  consistent  with  current  management 
practices  and  allows  DOE  to  protect 


biological  and  cultural  resources.  The 
DOE  Preferred  Alternative  provides  for 
a  wildlife  corridor  through  the  McGee 
Ranch,  while  also  allowing  DOE  to 
obtain  geologic  resources  at  ALE  for  use 
in  site  remediation  activities. 
Designation  of  the  major  portion  of 
these  areas  of  the  Hanford  Site  for 
Preservation  allows  DOE  to  more 
effectively  protect  the  biological, 
cultural,  and  aesthetic  resources  in 
these  areas  than  would  designating  the 
major  portion  of  these  areas  for 
Agriculture.  Conservation  (Mining), 
Conservation  (Mining  and  Grazing)  or 
Low-Intensity  or  High-Intensity 
Recreation,  as  in  Alternative  Three. 
Pursuant  to  its  role  as  underlying  land 
owner,  and  under  the  terms  of  the  use 
permits  granted  to  the  USFWS.  DOE 
reserves  the  right  to  approve  or 
disapprove  all  LISFWS  management 
plans  for  these  areas. 

The  designation  of  the  Central  Plateau 
for  Industrial  Exclusive  use  is  consistent 
with  its  current  management  and 
operation  and  allows  DOE  to  continue 
Waste  Management  operations  in  this 
area  of  the  site  and  to  expand  existing 
facilities  or  develop  new  facilities  to 
meet  future  mission  needs.  The 
designation  of  the  All  Other  Areas  of  the 
Hanford  Site  to  include  Industrial. 
Research  and  Development.  High- 
Intensity  Recreation,  Low-Intensity 
Recreation,  and  Conservation  (Mining) 
is  consistent  with  a  possible  BLM 
multiple-use  mission;  it  lets  DOE  meet 
current  and  future  Science  missions 
while  allowing  economic  development 
in  the  eastern  and  southern  portions  of 
the  site,  and  recreational  access  to  the 
Columbia  River,  and  it  assures 
protection  of  sensitive  areas  including 
Gable  Mountain,  Gable  Butte,  and  active 
sand  dune  areas. 

The  No-Action  Ahemative  fails  to 
implement  regional  planning  with  the 
cooperating  agencies  and  fails  to 
provide  DOE  with  a  systematic  process 
to  ensure  that  DOE  lands  are  put  to  their 
highest  and  best  use. 

DOE  did  not  select  Alternative  One. 
which  is  the  environmentally  preferable 
alternative,  primarily  because  DOE 
considers  the  amount  of  area  that  would 
be  designated  for  Low-and  High- 
Intensity  Recreation.  Conservation 
(Mining)  and  Industrial  and  Research 
and  Development  land  use  under 
Alternative  One  to  be  too  limited  to 
allow  DOE  to  effectively  meet  its  current 
Hanford  Science  and  Technology 
mission  or  economic  development 
mission.  Furthermore,  the  DOE 
Preferred  Alternative  reserves  space  and 
infrastructure  to  support  potential 
National  Security  and  Energy  Resources 
missions.  The  shoreline  and  islands  of 
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Benton  County  that  are  included  in 
Alternative  One's  proposed  wildlife 
refuge  boundary  are  not  included  in  the 
Preferred  Alternative  bec:ausp  they  are 
still  subject  to  planned  remediation 
activities  and  are  not  yet  appropriate  to 
be  included  in  a  national  wildlife 
refuge. 

DOE  selected  the  Preferred 
Alternative  over  Alternative  Two 
primarily  because  DOE  considers  the 
amount  of  area  that  would  be  designated 
for  Low-Intensity  Recreation.  High- 
Intensity  Recreation,  Industrial,  and 
Research  and  Development  land  use 
under  Alternative  Two  to  be  too  limited 
to  allow  DOE  to  effectively  meet  its 
current  Hanford  Science  and 
Technology  mission  or  economic 
development  mission  In  Alternative 
Two,  Conservation  (Mining)  is  absent  a', 
a  land  use  which  would  restrict  DOE 
from  using  existing  site  sand,  gravel  and 
basalt  resources  needed  for  site 
activities  such  as  remediation,  road 
building,  and  building  foundations. 
Furthermore,  the  DOE  Preferred 
Alternative  reserves  space  and 
infrastructure  to  support  potential 
National  Security  and  Energy  Resources 
missions.  One  of  the  implicit 
consumptive  uses  associated  with  the 
Alternative  Two's  reserved  treaty  rights 
(e.g..  grazing)  conflicted  with  a  strongly 
expressed  stakeholder  value  not  to 
allow  grazing  on  the  Hanford  Site. 

Alternative  Three  provides  DOE  with 
appropriate  Industrial.  Research  and 
Development,  and  Industrial  Exclusive 
areas  to  effectively  meet  its  current 
Hanford  Science  and  Technology 
mission  or  economic  development 
mission.  Furthermore.  Alternative  Three 
reserves  space  and  infrastructure 
appropriate  to  support  potential  DOE 
National  Security  and  Energy  Resources 
missions.  However,  Alternative  Three 
does  not  adequately  address  DOE's 
resource  trustee  mission.  The  DOE 
Preferred  Alternative  designates  the 
major  portion  of  the  Hanford  Site  for 
Preservation,  allowing  DOE  to  more 
effectively  protect  the  biological, 
cultural,  and  aesthetic  resources  tlian 
would  be  possible  under  the 
Agriculture,  Conservation  (Mining). 
Conservation  (Mining  and  Grazing). 
Low-Intensity  or  High-Intensity 
Recreation  designations  presented  in 
Alternative  Three. 

Alternative  Four  provides  less  area  for 
Low-Intensity  Recreation.  High- 
Intensity  Recreation,  Industrial. 
Research  and  Development,  and 
Conservation  (Mining)  than  does  the 
Preferred  Alternative.  The  area  reserved 
for  Conservation  (Mining)  is  appropriate 
for  gravel  resources,  but  not  for  fine 
soils  or  basalt.  DOE  selected  the 


Preferred  Alternative  over  Alternative 
Four  primarily  because  DOE  considers 
the  amount  of  area  that  would  be 
designated  for  Low-Intensity  Recreation, 
High-Intensity  Recreation.  Industrial, 
and  Research  and  Development  land  use 
under  Alternative  Two  to  be  too  limited 
to  allow  DOE  to  effectively  meet  its 
current  Hanford  Science  and 
Technology  mission  or  economic 
development  mission.  Additionally  the 
DOE  Preferred  Alternative  reserves 
space  and  infrastructure  to  support 
potential  National  Security  and  Energy 
Resources  missions.  One  of  the  implicit 
consumptive  uses  associated  with  the 
Alternative  Four's  reserved  treaty  rights 
(e.g  ,  grazing)  conflicted  with  a  strongly 
expressed  stakeholder  value  to  not 
allow  grazing. 

Conclusion 

DOE  has  considered  the 
environmental  and  relevant  concerns 
presented  bv  the  cooperating  agencies 
and  tribal  governments,  organizations, 
officials,  and  individuals  on  the 
proposed  action  to  establish  a  CLUP  for 
the  Hanford  Site  DOE  has  decided  to 
implement  the  DOE  Preferred 
Alternative  map  with  stated  land-use 
designations  and  implementing  policies 
and  procedures  as  presented  in  Chapter 
BoftheHCPEIS. 

Dated:  November  2,  1999. 
Carolyn  L.  Huntoon, 

Assistant  Secretary  for  Environmental 
Management,  U.S.  Department  of  Energy'. 
;FR  Dor   99-29.325  Filed  11-10-99:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

agency:  Department  of  Energy. 
SUMMARY:  This  notice  announces  a 
meeting  of  the  Secretary  of  Energy' 
Advisors  Board's  National  Ignition 
Facility  Laser  System  Task.  Force.  The 
Federal  Advisory  Committee  Act  (Public 
Law-  92-463.  86  Stat   770).  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation. 

Name;  Secretar\'  of  Energy'  Advisory 
Board — National  ignition  Facility  Laser 
Svstem  Task  Force. 
DATES:  Monday,  November  15,  1999. 
8:30  am-3  30  pm  and  Tuesday, 
November  16.  1999.  8:30  am-ll:45  am. 
ADDRESSES:  Lawrence  Livermore 
National  Laboratorv  (LLNL),  Conference 
Room  A.  Building  123.  7000  East 
Avenue.  Livermore,  California  94551- 
0808.  Note:  For  their  convenience, 


members  of  the  public  who  plan  to 
attend  this  open  meeting  are  requested 
to  contact  Ms.  Kathleen  Moody  of  the 
LLNL  Protocol  Office  in  advance  of  the 
meeting  in  order  to  facilitate  access  to 
the  meeting  site.  Ms.  Moody  may  be 
reached  at  (925)  423-5948  or  via  e-mail 
at  moody2@llnl.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burri,iw.  Secretary  of  Energy 
Advisory-  Board  (AB-l),  U.S'. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585.  (202)  586-1709 
or  (202)  586-6279  (fax) 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  NIF  Task  Force  is  to 
provide  independent  external  ad\ace 
and  recommendations  to  the  Secretary 
of  Energy  Advisory  Board  on  the 
options  to  complete  the  National 
Ignition  Facility  (NIF)  Project;  to 
recommend  the  best  technical  course  of 
action;  and  to  review  and  assess  the 
risks  of  successfully  completing  the  NIF 
Project.  The  NTF  Task  Force  will  focus 
on  the  engineering  and  management 
aspects  of  the  proposed  method  for 
accomplishing  the  assembly  and 
installation  of  the  NIF  laser  system.  The 
Task  Force's  review  will  cover  the  full 
scope  of  assembly  and  installation  and 
the  ability,  within  the  proposed 
approach,  to  achieve  the  cleanliness 
requirements  established  for  the 
operation  of  the  laser.  The  review  vhll 
also  address:  (1)  the  engineering 
viability  of  the  proposed  assembly  and 
activation  method;  (2)  the  assembly  and 
installation  cleanliness  protocols;  (3)  the 
management  structure;  and  (4)  the 
adequacy  of  the  cost  estimating 
methodology. 

Tentative  Agenda 

Monday,  November  15.  1999 

8:30-8:45  a.m. — Opening  Remarks, 

Introductions  &  Objectives — Dr.  John 

McTague,  Task  Force  Chairman 
8:45-9:00  am— LLNL  Welcome  & 

Orientation 
9:00-9:45  am — Briefing  &  Discussion: 

Defense  Programs'  Overview,  NIF 

Mission  Requirements  and  Parameters 
9:45-10:15  am— Briefing  &  Discussion: 

State  of  the  NIF  Project 
10:15-10:30  am— Break 
10:30-11:00  am— Briefing  &  Discussion: 

NIF  Experimental  Plan 
11:00-12:30  pm— Briefing  &  Discussion; 

NIF  Project  Engineering  Overview 
12:30-1:15  pm — Lunch 
1:15-2:15  pm— Briefing  &  Discussion: 

NIF  Project  Management  Overview 
2:15-3:15  pm— Briefing  &  Discussion: 

Integration  of  Conventional  Facilities 

and  Laser  Systems 
3:15-3:30  pm— Pubhc  Comment  Period 
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3:30  pm — Adjourn 
Tuesday.  Xovemher  16.  1999 

8:30-8:35  a.m. — Opening  Remarks  & 
Objectives— Dr.  John  McTague,  Task 
Force  Chairman 
8:35-9: l.T  am — Briefing  &  Discussion: 
Laser  System  Performance 
Requirements 
9:15-10:15  am — Briefing  &  Discussion: 

Laser  Svstem  Elements 
10:15-10:30  am— Break 
10:30-11  15  am — Briefing  &  Discussion: 
Optics  Development  F'lan  and 
Requirements 
11:15-11:45  am  —Public  Comment 

Period 
1 1:45  am — Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  In  keeping  with 
procedures,  members  of  the  public  are 
welcome  to  observe  the  business  of  the 
NIP  Task  Force  and  submit  written 
comments  or  comment  during  the 
scheduled  public  comment  periods.  The 
Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderlv  conduct 
of  business  During  its  meeting  in 
Livermore.  California,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
whic:h  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
ever\'  effort  to  hear  the  views  of  all 
interested  parlies  You  mav  submit 
written  comments  to  Betsv  Mullins, 
Executive  Director.  Secretarv  of  Energy 
Advisory  Board,  .AB-1,  US.  Department 
of  Energy,  1000  Independence  Avenue, 
S\V.  Washington,  DC  20585  This 
notice  is  being  published  less  than  15 
days  before  the  date  of  the  meeting  due 
to  the  late  resolution  of  programmatic 
issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
apprcximatelv  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190  Forrestal 
Building.  1000  Independence  Avenue. 
SW,  Washington,  D.C.,  between  9:00 
A.M  and  4:00  P.M  ,  Mondav  through 
Friday  except  Federal  holidays.  Further 
information  on  the  Secretarv  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  found  at  the  Board's  web  site, 
located  at  http://www.hr.doe.gov/seab. 

I.ssued  at  Washington.  D.C.,  on  November 
9.  1999. 

Barhel  M.  Samuel. 

Deputy  Advisory  Committee  Management 
Officer. 

|FR  Dm    qQ-2<ir.q8  Filed  l]-io-99:  8:45  amj 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  TM 98-2-2 1-001] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Filing  of  Report 

November  5.  1999, 

Take  notice  that  on  October  21,  1999, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  its  final 
report  under  an  interim  proposal 
accepted  by  the  Commission  on 
September  16.  1998,  in  Docket  No. 
TM98-2-21-000.  Pursuant  to  a 
settlement  in  Docket  No.  RP95-408  et 
ah,  Columbia  was  to  transfer  its 
products  extraction  facilities  to 
MarkWest  Hydrocarbons  (MarkWest). 
Columbia  reports  that  it  has  resolved 
matters  with  MarkWest.  Consequentlv, 
Columbia  states  that  it  is  terminating  its 
products  extraction  service,  and 
commencing  on  November  1.  1999, 
providing  to  MarkWest  all  of  the 
650,000  Dth  annual  quantities  collected 
by  Columbia  through  its  Retainage 
Adjustment  Mechanism. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385,21 1  of  the  Commission's  Rules  and 
Regulations,  All  such  protests  must  be 
filed  on  or  before  November  15.  1999. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
be  viewed  on  the  web  at  http:// 
wrww. fere. fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secret<iry. 
[PR  Doc.  99-29567  Filed  11-10-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-59-000] 

Crossroads  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  5,  1999. 

Take  notice  that  on  November  2, 
1999,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Volume 


No.  1,  the  revised  tariff  sheets  listed 
below  for  effectiveness  on  December  2. 
1999: 

First  Revised  Sheet  No.  9 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  25.2 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  48 
Second  Revised  Sheet  No.  66 
Second  Revised  Sheet  No.  74 
Original  Sheet  No.  76A 
Original  Sheet  No.  76B 

Crossroads  states  that  the  purpose  of 
this  filing  is  to  set  forth  in  its  tariff  a 
negotiated  rates  provision  pursuant  to 
the  Alternative  Rates  Policv  Statement 
(74  F.E.R.C.  ^61.076(1996)1. 

Crossroads  further  states  that  copies 
of  its  filing  have  been  served  on  its 
customers  under  Rate  Schedules  FT-1, 
IT-1  and  GPS/GLS  and  on  the 
regulatory  agencies  of  the  states  on 
Indiana  and  Ohio. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in.accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http:/7www. fere. fed. us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P,  Boergers, 
Secretary. 
(FR  Doc  99-29.560  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP94-72-009,  FA92-59-007. 
RP97-126-015  and  RP97-1 26-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Informal  Settlement 
Conference 

November  .=),  1999. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Friday,  November  12, 
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};  8:45  am] 


1999.  at  10:00  a.m  .  for  the  purpose  of 
pxplnnng  settlement  of  the  above- 
referenced  dockets,  including:  those 
legal  defense  cost  issues  pending  before 
the  Commission  from  the  court  remand 
m  Iroquois  v,  FEBC.  145  F.3d  :398  (D.C. 
Cir.  1998):  those  Docket  No  RP97-126 
rate  case  issues  currently  pending 
appeal  in  D.C.  Cir.  Nos.  99-1 1 75  and 
99-1177;  and  general  rate  level  changes 
and  related  rate  change  moratoria 
covering  future  years.  The  conference 
will  be  held  at  the  offices  of  the  Federal 
Energv  Regulatorv  Commission.  888 
First  Street,  NE.  Washington.  DC  20426. 

Anv  partv.  as  defined  oy  18  CFR 
385.102(a).  or  anv  participant,  as 
defined  bv  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
partv  must  move  to  inter^■ene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Hollis  J.  Alpert  (202)  208-0783 
or  Lorna  ).  Hadlock  at  (202)  208-0737. 
David  P.  Boergers, 
Secretary. 
[PR  Dor.  99-29557  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ESOO-5-000] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of 
Application 

November  5.  1999 

Take  notice  that  on  October  29,  1999, 
Midwest  Independent  Transmission 
Svstem  Operator.  Inc.  (Midwest  ISO) 
submitted  an  application,  under  Section 
204  of  the  Federal  Power  Act.  for 
authorization  to  assume  short-term  debt 
and/or  obtain  loans,  lines  of  credit  or 
other  evidences  of  indebtedness,  as 
necessary,  regardless  of  the  source  of 
such  loans,  lines  of  credit  or  other 
evidences  of  indebtedness,  from  time  to 
time  for  a  period  of  364  days  from  the 
date  of  an  order  from  the  Commission 
authorizing  such  issuance,  with  no  more 
than  S50  million  outstanding  at  any  one 
time.  The  Midwest  ISO  also  requests 
that  the  Commission  waive  its 
competitive  bidding  or  negotiated 
placement  requirements  of  18  C^F'R  34.2. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  18,  1999,  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings, 
Anv  person  wishing  to  become  a  party 
must  file  a  motion  tn  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www, ferc.fed. us/ online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P,  Boergers. 
Secretary. 
[FR  Doc.  99-29556  Filed  11-10-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-046] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Proposed 
Change^n  FERC  Gas  Tariff 

Novornber  5.  1999. 

Take  notice  that  on  October  29.  1999. 
Reliant  Energy  Gas  Transmission 
Companv  (REGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1 ,  the  following  revised 
tariff  sheets  to  be  effective  November  1, 
1999: 

First  Revised  Sheet  No.  8E 
First  Revised  Sheet  No.  8F 
Second  Revised  Sheet  No.  8G 
First  Revised  Sheet  No.  8H 
Original  Sheet  No.  81 
Original  Sheet  No.  8] 
Original  Sheet  No.  8K 
Original  Sheet  No,  8L 

REGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  implementation  of 
new  negotiated  rate  contracts  and  the 
expiration  of  existing  negotiated  rate 
contracts, 

Anv  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}'  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  hut  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 


Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.ferc.fed.us/online/ 

rims.htm  (call  202-208-2222  for 

assistance). 

David  P.  Boergers. 

Secretan,'. 

[FR  Doc.  99-29558  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-1 8-000] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

Novembers.  1999. 

Take  notice  that  on  October  28,  1999. 
South  Georgia  Natural  Gas  Company 
(South  Georgia).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563, 
filed  a  request  with  the  Commission  in 
Docket  No.  CPOO-1&-000,  pursuant  to 
Sections  157.205,  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  measurement  and  pipeline 
facilities  at  certain  delivery  point 
locations  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://wrwu-.ferc.fed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 

South  Georgia  proposes  to  abandon 
the  Occidental  #1  Meter  Station,  the 
Occidental  #3  Meter  Station,  and  the 
Occidental  #4  Meter  Station.  South 
Georgia  states  that  the  facilities  at  these 
three  locations  have  become  corroded 
and  that  a  new  meter  station  will  be 
constructed  to  provide  service  upon 
abandonment  of  the  three  existing  meter 
stations.  South  Georgia  states  that  the 
abandonment  of  the  facilities  would  not 
result  in  any  termination  or  interruption 
of  existing  service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 


61628 


Federal  Register/ Vol.  64.  No.  218 /Friday,  November  12.  1999 /Notices 


instant  request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7of  theNGA 

David  P.  Boersers, 

St'i  retan,-. 

(FR  Doc.  9&-29555  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-58-000] 

Southwest  Gas  Storage  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

\.'\>'mber  3.  m<M 

Take  notice  that  on  November  1, 
1999,  Southwest  Gas  Storage  Companv 
(Southwest)  tendered  for  filing  as  part  of 
Its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing,  to  be  effective  December  15,  1999 

Southwest  states  that  the  purpose  of 
this  filing,  made  in  accordance  with  the 
provisions  of  Section  154.204  of  the 
Commission's  Regulations,  is  to  replace 
Southwesfs  Original  Volume  No.  1 
tariff  in  its  entirety  with  the  First 
Revised  Volume  No.  1.  to  reflect 
Commission  rulemakings  and 
Regulations  concerning  open  access 
service  Specifically,  the  open  access 
rate  schedules  contained  in  Southwesfs 
Original  Volume  No.  1  are  transferred  to 
the  First  Revised  Volume  No.  1  and 
reformatted  to  cnmplv  with  Part  154, 
Subpart  B — Form  and  Composition  of 
Tariff  of  tiie  Commission  s  Regulations, 
as  well  as  Order  No.  636.  Pipeline 
Sen,ice  Obligations  and  Revisions  to 
Regulations  Governing  Self- 
Implementing  Transportation  Under 
Part  284  of  the  (Commission's 
Regulations  in  Docket  No.  RM91-11- 
000,  et  al..  and  Order  No  587.  Standards 
for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines  in  Docket  No. 
RM96-1-000.  et  al,  and  other 
housekeeping  changes. 

Southwest  states  that  copies  of  this 
fding  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  SE.  Washington,  DC 
20426,  in  accordance  with  Sections 
:385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations,  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154  210  of  the 
Commission's  Regulations,  Protests  will 


be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wvrw.ferc.fed.us/online/ 
rims.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-29559  Filed  11-10-99:  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

November  5.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Amendment  of 
license. 

b.  Project  No.:  298-040. 

c.  Date  Filed:  October  22,  1999. 

d.  Applicant:  Southern  California 
Edison  Co.  (SCE). 

e.  Name  of  Project:  Kaweah 
Hydroelectric  Project. 

f.  Location:  On  the  Kaweah  River  and 
its  tributaries  in  Tulare  County. 
California,  near  the  towns  of  Three 
Rivers,  Hammond,  Oakgrove,  and 
Tulare. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant's  Contact:  Terri  Loan, 
300  N.  Lone  Hill  Ave.,  San  Dimas.  CA 
91773,  (909)  394-8717. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Doan 
Pham  at  (202)  219-2851  or  e-mail 
address  doan.phain@ferc.fed.  us. 

j.  Deadline  for  Filing  Comnnents, 
Motions  To  Intervene,  or  Protests:  45 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.,  Washington,  DC  20426. 

Please  include  the  Project  Number 
(298-040)  on  any  comments,  protests,  or 
motions  filed. 

k.  Description  of  Amendment:  SCE 
filed  an  application  to  remove  certain 


transmission  facilities  from  the  project 
because  they  are  part  of  SCE's 
interconnected  system  and  are  no  longer 
necessary  for  project's  operation  and 
maintenance.  SCE  also  proposed  to  add 
to  the  project  boundary  certain 
appurtenant  facilities,  such  as  telephone 
lines,  steam  gages,  water  tanks,  and 
other  miscellaneous  equipments,  that 
are  used  for  the  project. 

1.  Locations  of  the  Application:  A 
copy  of  the  applicant  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street  NE,  Room  2A, 
Washington,  DC  20426,  or  bv  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://www.ferc. fed, us/ 
online/rims. htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  mav  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  ser\'ed  upon  each  representative 
of  the  Application  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
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comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
dgencv's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boerger. 
Secretary. 
!FR  noc.  99-29561  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

November  5,  1999. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection. 

a.  Tvpe  of  Application:  Amendment 
of  license  for  the  non-project  use  of 
project  lands  and  waters:  the 
reconstruction  and  expansion  of  an 
existing  boating  facility  on  Lake  Martin 
formerlv  known  as  the  Castaway  Island 
marina. 

b  Project  No.:  349-058. 

c.  Date  Filed:  October  22.  1999. 

d.  Applicant:  Alabama  Power  Co. 

e.  Name  of  Project:  Martin  Dam. 

f.  Location:  Elmore  County.  Alabama. 
The  marina  site  does  not  occupy  federal 
or  tribal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  §  16  U.S.C.  791(a)  lo  825(ij. 

r.  Applicant  Contact:  Mr.  lames  R. 
Schauer.  Alabama  Power  Co.,  600  North 
18th  Street,  P.O.  Box  2641,  Birmingham. 
AL  35291:  Telephone  (205)  257-1401. 

i.  FERC  Contact:  Anv  questions  on 
this  notice  should  be  addressed  lo  Jim 
Haimes  at  (202)  219-2780.  or  e-mail 
address:  james.haimes@ferc.fed.us. 

j.  Deadline  for  Filing  Comments  and/ 
or  Motions:  30  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P 
Boergers.  Secretarv.  Federal  Energy 
Regulator^-  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

Please  include  the  project  number  (P- 
349-058)  on  anv  comments  or  motions 
filed, 

k.  Description  of  Proposal:  Alabama 
Power  Co..  licensee,  requests 
Commission  authorization  to  permit 
Anchor  Bay  Marina,  Inc.  (permitee)  to 
reconstruct  and  expand  an  existing 
marina  on  Lake  Martin.  This  65-year-old 
facilitv,  formerly  known  as  Castaway 
Island,  experienced  deferred 
maintenance  as  well  as  extensive 


damage  m  1995  as  the  result  of 
Hurricane  Opal.  The  permitee  proposes 
to  implement  a  three-year  development 
plan  to  include  the  following  elements: 
(1)  Replace  the  existing  wooden  fuel 
float  dock  with  a  new  concrete  and  steel 
structure  containing  a  double- 
containment,  above-ground  fuel  storage 
tank;  (2)  remove  22  existing  deteriorated 
wetslips;  (3)  construct  five  docks 
containing  a  total  of  120  covered  boat 
slips,  a  new  parking  area,  and  a 
restroom  facility  at  the  site  of  the 
existing  wetslips  and  at  an  adjacent 
cleared  area  currently  used  as  a  parking 
lot;  (4)  construct,  adjacent  to  the 
existing  boat  ramp,  a  new 
administrative  building  to  include  a 
boat  showroom,  offices  for  marina  staff, 
and  modern  public  restrooms;  (5) 
replace  the  existing  boat  service 
building  with  a  new  parts  and  service 
center  and  two  small  stack  storage 
buildings;  (6)  construct  near  the  stack 
storage  buildings  a  new.  year-round  boat 
launching  facility  with  a  poured 
concrete  seawall,  and  a  transient 
docking  area  providing  a  2,000-gallon 
marine  sanitarv'  pump-out  facility;  (7) 
construct  on  the  north-eastern  portion  of 
the  site  a  vear-around.  full-service 
restaurant  with  24  adjacent  wetslips  for 
the  use  of  boaters  w  ho  dine  there;  and 
(8)  construct  at  the  north-western 
portion  of  the  site  four  to  six  1 ,600- 
square-foot,  wood  frame,  transient 
dwelling  units, 

1.  Locations  of  the  Applications: 
Copies  of  the  application  are  available 
for  inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  also 
may  be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance.  Copies  of 
the  application  also  are  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  for  the 
proposed  amendment  of  license  should 
so  indicate  bv  writing  to  the  Secretary' 
of  the  Commission. 

Comments.  Protests,  or  Motions  To 
intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
mtervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlv  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
partv  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■•COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary.  Federal 
energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretan,'. 
[FR  Doc.  99-29562  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  to  Amend 
License,  and  Soliciting  Comments. 
Motions  to  Intervene,  and  Protests 

NovemOer  b.  1999 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Application  to 
amend  license  for  the  Kern  River  No.  1 
Project. 

b.  Project  No.:  1930-028. 

c.  Date  Filed:  August  25.  1999. 

d.  Applicant:  Southern  California 
Edison  (SCE). 

e.  Name  of  Project:  Kern  River  No.  1 
Project. 

f.  Location:  the  Project  is  located  on 
Kern  River  in  Kern  County.  California. 
The  project  does  utilize  lands  of  the 
United  States. 

g.  Field  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §791{a)-825(r). 
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h.  Applicant  Contact:  Ms.  Tnrri  Loun, 
SCE.  300  N.  Lone  Hill  Ave,.  San  Dimas. 
CA  91773,  (909)  394-3817 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr. 
Vedula  Sarma  at  (202)  291-3273  or  by 
e-mail  at  vedula.sarma@ferc.fed.us. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  December  13.  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David 
Boergers,  Secretarv.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 

Please  include  the  project  number 
(1930-028)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  Southern 
California  Edison  proposes  to  delete 
non-jurisdictional  transmission  facilities 
from  the  project  license.  The  license 
filed  revised  exhibits  A,F.  and  G  to 
reflect  changes  to  the  transmission  and 
other  revisions  to  project  facilities  to 
reflect  as-built  conditions  of  the  project. 
Project  boundaries  were  modified 
accordingly  to  reflect  these  changes.  The 
acreage  of  federal  lands  encompassed  by 
the  Project  will  be  reduced  by  1.96 
acres. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NfE,  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  This  filing  may  be 
viewed  on  http://wvk-w.ferc.fed.us/ 
online/rims. htm  [call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspncti(m  and  reproduction  at  the 
address  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commissions  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  nf  Rules  of  Practice  and 
Procedure,  18  C:FR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  C'ommission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commissions  Rules  mav  become  a 
party  to  the  proceeding  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Anv  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS'  ,  RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS," 
"PROTEST  ".  OR  "MOTION  TO 
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INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  bv 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulator^' 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directlv  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-29563  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

November  5,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conmiission  and  is  available 
for  public  inspection: 

a  Type  of  Application:  New  major 
license. 

b.  Project  No.:  2110-003. 

c.  Date  Filed:  June  26.  1998. 

d.  Applicant:  Consolidated  Water 
Power  Co. 

e.  Name  of  Project:  Stevens  Point 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River. 
at  river  mile  236,  in  the  town  of  Stevens 
Point.  Portage  County,  Wisconsin.  There 
are  three  parcels  of  federal  lands, 
partially  inundated  islands  totaling 
about  15.6  acres,  located  within  the 
project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark 
Anderson,  Consolidated  Water  Power 
Company,  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495-8050,  (715)  422- 
3927. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 


Michael  Spencer,  e-mail  address, 
michael.spencer@ferc.fed.us.  or 
telephone  (202)  219-2846. 

j.  Deadline  for  Comments. 
Recommendations.  Terms  and 
Conditions,  and  Prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 
All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy- 
Regulatorv'  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  sen,'e  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  r<?source  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  28-foot-high  main  dam 
comprised  of  1.889  feet  of  concrete 
gravity  walls  in  four  sections,  a  spillway 
section  containing  15  Taintor  gates,  and 
a  total  of  4,090  feet  of  earth  dikes,  on 
both  the  east  and  west  banks  of  the 
river;  (2)  an  auxiliary'  2.000-foot-long 
concrete  uncontrolled  overflow  spillway 
(Rocky  Run)  and  5.000  feet  of  associated 
earth  dikes,  located  about  1.25  miles 
upstream  of  the  main  dam:  (3)  a  12- 
mile-long.  3.915-acre  impoundment  at 
the  normal  maximum  water  surface 
elevation  of  1,087.4  feet  msl,  and  a 
maximum  storage  capacity  of  27.000 
acre-feet:  (4)  a  powerhouse  integral  with 
the  dam  containing  six  vertical  Francis 
turbine  units  for  a  total  installed 
capacity  of  3.840  kW  and  an  annual 
energy  generation  of  28.4  GWh:  (5) 
switchgear  consisting  of  a  single  power 
transformer  for  the  six  units:  and  (6) 
appurtenant  facilities. 

m.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
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for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.3(b)  of  the  Regulations  (see 
Order  No  533  issued  May  8.  1991,  56 
FR  23108.  Mav  20.  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary' 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS-.  'REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  aiid  cunditions 
or  prescriptions  must  set  forth  their 
evidentiarv'  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Anv  of  these  documents  must  be  filed 
bv  providing  the  original  and  the 
number  of  complies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulators- 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  the  Director. 
Division  of  Project  Review.  Office  of 
Hvdropower  Licensing.  Federal  Energ>' 
Regulatory  Commission,  at  the  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  serv-ice  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b).and  385.2010. 
David  Boergers, 
Secretary. 
[FR  Dor  9q-2q,5fi4  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations.  Terms 
and  Conditions,  and  Prescriptions 

Nf.veiiiher  5,  1999 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpp  of  Application:  New  major 
license. 

b.  Pro/ect  No..- 21 61-006 

c.  Date  Filed:  June  26.  1998. 

d.  Applicant:  Rhinelander  Paper  Co. 

e.  Same  of  Project:  Rhinelander 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River, 
at  river  mile  357.  in  the  townships  of 
Tomahawk.  Newbnld.  Pine  Lake,  and 
Pelican,  Oneida  County.  Wisconsin. 
There  are  no  federal  lands  located 
within  the  project  area. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S. C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Bruce 
Olson.  Utility  Superintendent, 
Rhinelander  Paper  Company,  515  West 
Davenport  Street.  Rhinelander. 
Wisconsin  54501.  (715)  369-4244. 

i  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  e-mail  address, 
michael.spencer@ferc  fed.us.  or 
telephone  (202)  219-2846. 

j.  Deadline  for  Comments, 
Recommendations.  Terms  and 
Conditions,  and  Prescriptions:  60  days 
from  the  issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  .^  main  dam  comprised  of 


370  feet  of  earth  embankments,  in  two 
sections  to  the  left  and  right  of  a 
spillway  section  containing  two  10.7- 
foot-wide  steel  roller  gates;  (2)  a  965- 
foot-long  power  canal,  with  a  single  36- 
foot-wide  Taintor  gate  spillway 
structure  located  downstream  of  a  14- 
gate  canal  inlet  structure,  located 
adjacent  to  the  right  embankment  of  the 
dam;  (3)  an  8.5-mile-long,  3,576-acre 
impoundment  with  a  normal  water 
surface  elevation  of  1,555.45  feet  above 
mean  sea  level  (msl).  and  a  normal 
storage  capacity  of  21.500  acre- feet;  (4) 
a  brick  powerhouse  located  at  the 
downstream  end  of  the  power  canal, 
containing  three  horizontal  Francis 
turbine  units  for  a  total  installed 
capacity  of  2,120  kilowatts  (kW)  and  an 
average  annual  energy  production  of 
10.692  gigawatt-hour's  (GWh);  (51 
switchgear  connections  with  the 
adjacent  paper  mill:  and  (6)  appurtenant 
facilities. 

m.  Locatioins  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Pubhc  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  http:// 
wrww. fere. fed. us/online/rims. htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h. 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  Mav  8,  1991,  56 
FR  23108,  May  20.  1991)"that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
conunents  must  be  filed  with  the 
Commission  within  10  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  fort  in  the 
heading  the  name  of  the  applicant  and 
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the  pmject  numl)er  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
thn  name,  address,  and  telephone 
number  iif  thf>  person  submitting  the 
filing:  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.200.5,  All  comments. 
re(:(immendatif)ns.  terms  and  conditions 
or  prescriptions  must  set  forth  their 
"\  identiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
,\gencies  mav  obtain  copies  of  the 
application  directly  from  the  applicant 
.\n\  of  these  documents  must  be  filed 
bv  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary-.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE, 
Washington.  DC  20426.  .\n  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Office  of  Hvdropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
fding  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  bv  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 
David  P.  Boergers. 
Sm  rutan 
[FR  Doc.  99-29565  Filed  11-10-99;  8:45  am) 

BILLING  CODE  671 7-01 -« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  License  and 
Soliciting  Comments,  Motions  to 
Intervene,  and  Protests 

NovHir.liHr  'i,  Un)9. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Amendment 
of  license  for  the  non-project  use  of 
project  lands  and  waters:  to  permit  the 
Smiths  Water  and  Sewer  Authority 
(Authority)  to  increase  water 
withdrawals  at  its  existing  pumping 
station  at  Lake  Oliver. 

b.  Project  .\'o:  2177-037. 

c.  Date  Filed:  September  16,  1999. 

d.  Applicant:  Georgia  Power  Co. 

e.  Name  o/"Pro/ecf.  Middle 
Chattahoochee  Project. 

f.  Location:  Lee  County.  AL. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mike 
Phillips,  Georgia  Power  Co.,  Bin  10151, 
241  Ralph  McGill  Blvd.  NE,  Atlanta,  GA 
30308-3374: (404)  506-2392. 

1  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Jim 


Haimes  at  (202)  219-2780.  or  e-mail 
address:  iames.haime@ferc.fed,us. 

j.  Deaaline  for  Filing  Comments  and 
or  Motions:  30  days  from  the  issuance 
date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE,  Washington,  DC  20426. 

Please  include  the  project  number  (P- 
2177-037)  on  any  comments  or  motions 
filed. 

k.  Description  of  Project:  The  licensee 
requests  Commission  authorization  to 
permit  the  Authority  to  increase  the  rate 
of  water  withdrawal  at  its  existing 
pumping  station  at  Lake  Oliver  reservoir 
from  5.0  milhon  gallons  per  day 
currently  to  8.0  million  gallons  per  day. 
Existing  pumps  at  the  site  are  able  to 
accommodate  this  increased  water 
withdrawal;  consequently,  the  proposed 
action  would  not  involve  any  new 
construction  activity. 

1.  Locations  of  the  Application:  Copies 
of  the  application  are  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A.  Washington.  DC  20426.  or  by  calling 
(202)  208-1371.  The  application  also 
may  be  viewed  on  the  Web  at 
www.ferc.fed.us/online/rims.htm.  Call 
(202)  208-2222  for  assistance  Copies  of 
the  application  also  are  available  for 
inspection  and  reproduction  at  the 
addresses  in  item  h  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  for  the 
proposed  amendment  of  license  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procediu-e,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 


filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary-.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  VVashington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments— Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
David  P.  Boergers, 
Secretary-. 
(FR  Doc.  99-29566  Filed  11-10-99;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6474-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Valuing  Inland 
Water  Quality  Improvements 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  vrith  the 

Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Valuing  Inland  Water  Quality 
Improvements  (ICR  number  1914.01). 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  11,  2000. 
ADDRESSES:  Dr.  Alan  Carlin.  Office  of 
Policy  and  Reinvention.  Mail  Code 
2172.  U.S.  Environmental  Protection 
Agency.  Washington.  DC  20460,  e-mail 
Carlin.alan@epa.gov.  phone  202-260- 
5499.  FAX  202-260-7875.  The  survey 
as  it  will  be  received  by  subjects  can  be 
obtained  without  charge  by  mailing  or  e- 
mailing  a  request  to  Jason  Bell  listed 
below.  Be  sure  to  include  name, 
address,  telephone  number,  e-mail  if 
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available,  and  deliver}'  preference 
(diskette  by  mail,  or  e-mail  deliver^'  of 
thp  survey),  A  file  containing  the  siirvev 
can  also  be  downloaded  from  the 
following  Website  under  What's  New: 
http://www.epa.gov/economics. 
FOR  FURTHER  INFORMATION  CONTACT: 
jason  Bell,  Fuqua  School  ot  Business. 
Duke  University,  Durham.  NC  27708- 
0120,  phone  919-599-1338.  fa.x  919- 
684-8742.  e-mail  )bb@acpub, duke.edu. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  individuals' 
who  agree  to  participate  in  the  sur\'ey. 
Participation  is  voluntary-  and  subjects 
will  be  compensated  for  their  time  and 
effort.  Recruiting  will  he  done  bv 
Consumer  Pulse,  in  a  manner  described 
in  the  abstract  below. 

Title:  Valuing  Inland  Water  Quality 
Improvements  (EPA  ICR  number 
1914,01), 

Abstract:  The  purpose  of  this  project 
is  to  develop  economic  benefit  values 
for  water  qualitv  improvements  for 
lakes,  rivers,  and  streams.  These 
estimates  are  of  substantial  academic 
interest  since  past  studies  have  been 
based  on  a  water  quality  ladder,  which 
is  believed  not  to  be  as  scientifically 
valid  a  construct  for  assessing  water 
quality.  The  estimates  may  also  be 
useful  to  the  Agency  in  complving  with 
the  requirements  of  Executive  Order 
12866  requiring  cost-benefit  analvsis  of 
major  Federal  regulations.  This  project 
will  explore  how  valuations  are  affected 
by  use  of  the  current  EPA  approach  of 
specif\'ing  different  dimensions  of  water 
quality  such  as  swimming,  fishing,  and 
broader  aquatic  ecological  effects.  The 
findings  will  be  pertinent  to  economists 
studying  water  qualitv  changes. 
particularly  with  respect  to  the  task  of 
assessing  benefit  values  for  water 
quality  policies.  We  will  use  data 
collected  with  the  survev  in 
determining  the  value  of  water  quality 
improvements  to  households  in  the 
United  States,  We  plan  to  recruit 
subjects  randomly  across  the  United 
States  through  telephone  recruiting. 
Subjects  will  be  asked  to  complete  a 
computer  survey  from  a  disk,  which 
will  be  mailed  to  them.  Subjects  without 
convenient  access  to  a  personal 
computer  will  be  referred  to  a  national 
commercial  facility  with  computer 
access  nearest  their  home  for  the 
purpose  of  completing  the  suney. 
Subjects  will  return  the  survey  disk  by 
mail  when  completed.  Participation  in 
the  survey  is  voluntan,-.  Respondents 
will  have  to  expend  time,  effort,  and  in 
many  cases  travel  expense  to  participate 
in  the  study.  Avoiding  bias  in  the 
sample  towards  individuals  and  groups 


who  can  more  easily  take  the  survey  is 
an  important  concern.  As  a  result,  we 
will  compensate  subjects  for  their  time 
(and  travel  if  necessaryj  to  avoid  the 
selection  bias  that  might  otherwise 
result.  This  survey  is  irmovative  both  in 
terms  of  the  survey  methodology  and 
the  substantive  economic  focus.  On  both 
of  these  dimensions  the  sur\'ey  is 
breaking  new  ground.  To  maximize  the 
research  value  of  the  survey,  we  will 
proceed  iteratively.  The  version  of  the 
survey  available  now  will  undergo  at 
least  two  pre-tests  after  OMB  approves 
the  ICR,  These  pretests  will  be  designed 
to  identih-  programming  complications 
arising  from  the  nature  of  the  survey,  as 
well  as  survev  questions  that  can  be 
refined  to  promote  greater  clarity  and 
convergence  in  the  iterative  choice 
process  used.  The  final  structure  of  the 
survey  will  depend  on  how  people 
respond  to  the  draft  questions.  For 
example,  on  any  initial  pairwise  choice 
question,  the  researchers  seek  to  present 
an  initial  tradeoff  where  half  of  subjects 
to  choose  each  alternative,  in  order  to 
maximize  convergence  on  tradeoff  rates 
in  the  least  possible  number  of  iterative 
questions.  After  the  pre-tests  are 
completed,  recruiting  will  proceed  as 
described  above.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  We  solicit 
commfint  on  all  aspects  of  the 
questirtnnaire,  and  specificallv  solicit 
comment  on  the  following  issues: 

(i)  Whether  the  proposed  collection  of 
information  is  necessan,"  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agencv's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(iii)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(iv)  Minimization  of  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total  national 
burden  estimate  for  all  parts  of  the 
questionnaire  process  is  3170  hours.  It 
should  be  emphasized,  however,  that 
this  is  extremely  uncertain  given  the 
new  proposed  approach  to  be  used  and 
the  highly  experimental  nature  of  the 


survey.  The  burden  estimates  are  based 
on  administration  of  2800  completed 
questionnaires  and  an  assumed 
response  rate  of  70  percent.  We  estimate 
that  each  subject  will  require,  on 
average,  one  minute  to  refuse  to 
participate  in  the  phone  recruiting 
process.  10  minutes  to  respond 
favorably  to  the  phone  recruiting 
process.  30  minutes  to  complete  the 
survey,  and  another  10  minutes  to  mail 
the  completed  survey  disk  in  a  provided 
envelope.  We  estimate  that  as  many  as 
half  of  the  sample  may  not  have  access 
to  a  personal  computer  in  the  home  or 
at  work.  For  these  subjects,  an 
additional  15  minutes  are  estimated  if 
using  a  neighbor's  computer  (assumed 
to  be  one-sixth  of  the  completed 
sample),  or  an  additional  30  to  60 
minutes  round  trip  to  a  national 
commercial  facility  with  computer 
access  if  necessary  (assumed  to  be  one- 
third  of  the  completed  sample).  Given 
these  assumptions,  the  total  burden  for 
the  survey  in  terms  of  participant  time 
(3170  hours)  valued  at  $13.18  (the 
average  hourly  earnings  for  May  1999 
according  to  the  Bureau  of  Labor 
Statistics)  is  estimated  to  be  $41,781 
prior  to  the  payment  of  the  proposed 
compensation.  We  stress  again  that 
participation  by  subjects  in  the  survey  is 
voluntary  and  that  subjects  will  be 
compensated  for  their  time  and  effort. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  August  24,  1999. 
Brett  Snyder, 

Director.  Economy  and  Environment  Division. 
[PR  Doc.  99-29584  Filed  11-10-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -6474-2] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Community  Right-to-Know  Reporting 
Requirements  Under  Sections  31 1  and 
312  of  ttie  Emergency  Planning  and 
Community  Right-to-Know  Act 
(EPCRA) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  aimounces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval:  Community  Right-to-Know 
Reporting  Requirements  under  sections 
311  and  312  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA),  OMB" Control  Number  2050- 
0072.  expiring  lanuar>-  31.  2000.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
,Sandv  Farmer  at  EPA  by  phone  at  (202) 
260-2740.  by  email  at 
farmer.sandy@epamail.epa.gov,  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://wvyrw.epa.gov/icrand 
refer  to  EPA  ICR  No.  1352.07. 
SUPPLEMENTARY  INFORMATKDN: 

r/f/p  Community  Right-to-Know 
Reporting  Requirements  under  sections 
31 1  and  312  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
(EPCRA).  OMBControl  Number  2050- 
0072,  EPA  ICR  No.  1352.07  expiring 
January  31,  2000.  This  information 
collection  is  an  extension  of  a  currently 
approved  collection. 

Abstract 

The  authority  for  these  requirements 
is  sections  311  and  312  of  the 
Emergency  Planning  and  Community 
Right-to-Know  ACT  (EPCRA).  1986  (42 
U.S.C.  11011,  11012).  EPCR.\  Section 
311  requires  owners  and  operators  of 
facilities  subject  to  OSHA  HCS  to 
submit  a  list  of  chemicals  or  MSDSs  (for 
those  chemicals  that  exceed  thresholds, 
specified  in  40  CFR  part  370)  to  the 
State  Emergency  Response  Commission 
(SERC).  Local  Emergency  Planning 


Committee  (LEPC)  and  the  local  fire 
department  (LFD)  with  jurisdiction  over 
their  facility.  This  is  a  one-time 
requirement  unless  a  new  facility 
becomes  subject  to  the  regulations. 
EPCRA  section  312  requires  owners  and 
operators  of  facilities  subject  to  OSHA 
HCS  to  submit  an  inventor\'  form  for 
those  chemicals  that  exceed  the 
thresholds  to  the  SERC.  LEPC.  and  LFD 
with  jurisdiction  over  their  facility.  This 
activity  is  to  be  completed  on  March  1 
of  each  year,  on  the  inventory  of 
chemicals  in  the  previous  calendar  year. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
5,  1999  (64  FR  42689);  three 
conmienters  submitted  comments  on 
this  information  collection. 

Burden  Statement:  The  average 
burden  for  MSDS  reporting  under  40 
CFR  370.21  is  estimated  at  1.6  hours  for 
new  and  newly  regulated  facilities  and 
approximately  0.6  hours  for  those 
existing  facilities  that  obtain  new  or 
revised  MSDSs  or  receive  requests  for 
MSDSs  from  local  governments.  For 
new  and  newly  regulated  facilities,  this 
burden  includes  the  time  required  to 
read  and  understand  the  regulations,  to 
determine  which  chemicals  meet  or 
exceed  reporting  thresholds,  and  to 
submit  MSDSs  or  lists  of  chemicals  to 
SERC,  LEPCs,  and  local  fire 
departments.  For  existing  facilities,  this 
burden  includes  the  time  required  to 
submit  revised  MSDSs  and  new  MSDSs 
to  local  officials.  The  average  reporting 
burden  for  facilities  to  perform  Tier  I  or 
Tier  11  inventory  reporting  under  40  CFR 
370.25  is  estimated  to  be  approximately 
3,1  hours  per  facility,  including  the  time 
to  develop  and  submit  the  information. 
There  are  no  recordkeeping 
requirements  for  facilities  under  EPCRA 
sections  311  and  312  although  it  is 
assiuned  that  they  will  maintain  a  copy 
of  annual  reports  to  use  for  future 
filings.  The  recordkeeping  for  MSDSs  is 
mandated  under  OSHA  rules. 

The  average  biuden  for  state  and  local 
governments  to  respond  to  requests  for 
MSDSs  or  Tier  II  information  under  40 
CFR  370.30  is  estimated  to  be  0.17  hours 
per  request.  The  average  burden  for 
managing  and  maintaining  the  reports 
and  MSDS  files  is  estimated  to  be  32.25 
hours.  The  average  burden  for 
maintaining  and  updating  a  312 
database  is  estimated  to  be  320  hours. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions:  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  piu-poses  of 
collecting,  validating,  and  verif>'ing 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  and  operators  of  facilities 
subject  to  OSHA  HCS. 

Estimated  Number  of  Respondents: 
563,460. 

Frequency  of  Response:  Section  311 
respondents  will  have  to  comply  with 
requirements  only  once,  unless  a  new 
chemical  is  present  above  threshold 
quantity.  Section  312  respondents  will 
have  to  comply  with  the  requirements 
aiuiually. 

Estimated  Total  Annual  Hour  Burden: 
1,873.800  hours. 

Estimated  Total  Annualized  Capital 
and  Operating  &■  Maintenance  Cost 
Burden:  $6,403,600. 

Send  comments  on  the  Agency  s  need 
for  this  information,  the  acciu-acy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biuden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1352.07  and 
OMB  Control  No.  2050-0072  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S. 
Environmental  Protection  Agency, 
Office  of  Policy.  Regulatory  Information 
Division  (2137),  401  M  Street,  SW,. 
Washington,  DC  20460; 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  EPA, 
725  17th  Street.  NW..  Washington,  DC 
20503. 

Dated:  November  5,  1999. 
Richard  T.  Westlund, 
Acting  Director.  Regulatory  Information 
Division. 
[FRDoc.  99-29585  Filed  11-10-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6247-9] 

Environmental  Impact  Statements: 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
.Activities.  General  Information  (202) 
564-7167  OR  wvvw.epa.gov/oecay'ofa. 
Weekly  receipt  nf  Environmental  Impact 

Statement,? 
Filed  November  01.  1999  Through 

November  05,  1999 
Pursuant  to  40  CFR  1506  9 

EIS  No.  990418.  FINAL  EIS.  lUS,  AL. 
Center  for  Domestic  Preparedness 
(CDP),  Expand  Training  for  State  and 
Local  Emergency  First  Responders. 
Located  at  Fort  McClellan.  Calhoun, 
Cleburne.  Randolph,  Clay.  Talladega, 
St.  Clair,  Etowah  and  Cherokee 
Counties.  AL.  Due:  December  06. 
1999.  Contact:  LZ  Johnson  (256)  847- 
2112. 

The  above  [US  EIS  should  have 

appeared  in  the  11/05/99  Federal 

Register  The  30-dav  Comment  Period  is 

Calculated  from  11/05/99 

EIS  No.  990419,  FINAL  EIS.  USA.  AR, 
Fort  Chaffee  Disposal  and  Reuse. 
Implementation.  Ozark  Mountains. 
Sebastian.  Crawford.  Franklin.  Smith. 
Barling  and  Greenwood  Counties.  AR. 
Due:  December  13.  1999.  Contact: 
Richard  Proietto  (703)  693-7554. 

EIS  No.  990420.  DRAFT  EIS.  TV'A.  TN. 
Tim  Ford  Reservoir  Land 
Management  and  Disposition  Plan 
Implementation,  Tim  Ford  Reservoir. 
Franklin  and  Moore  Counties.  TN. 
Due:  December  27.  1999.  Contact: 
Harold  M.  Draper  (423)  632-6889. 

EIS  No.  990421.  DR.A.FT  EIS.  BLM.  \VY. 
Horse  Creek  Coal  Lease  Application 
(Federal  Coal  Lease  Application 
VVYW-141435).  Implementation. 
Campbell  and  Converse  Counties. 
VVY.  Due:  January  1  ] ,  2000,  Contact: 
Jon  Johnson  (307) 775-6116. 

EIS  No.  990422.  DR.AFT  SLT-PLEMENT. 
UAF.  FL,  CA.  Evolved  E.xpendable 
Launch  Vehicle  Program.  Updated 
Information.  To  Allow  the  Addition  of 
up  to  Five  Strap-on  Solid  Rocket 
Motors  (SRM)  to  the  Atlas  \'  and  Delta 
IV  Lift  Vehicle.  Launch  Locations  are 
Cape  Canaveral  Air  Station.  Brevard 
County.  FL  and  Vandenberg  Air  Force 
Base  (AFB).  Santa  Barbara  County. 
CA.  Due:  December  2  7,  1999,  Contact: 
Jonathan  D.  Farthing  (210)  536-3668. 

Amended  Notices 

EIS  No.  990229.  DR.A.FT  EIS.  AFS,  MT, 
NB.  VVY.  ND.  SD.  Dakota  Prairie 
Grasslands.  Nebraska  National  Forest 
Units  and  Thunder  Basin  National 


Grassland.  Land  and  Resource 
Management  Plans  1999  Revisions, 
Implementation.  MT.  NB.  VVY.  ND 
and  SD.  Due:  November  29.  1999. 
Contact:  Pam  Gardner  (308)  432-0300. 
Published  FR  10-01-99 — Review 

Period  Extended  from  11-15-99  to  01- 

13-2000. 

EIS  No.  990410.  DYL\FT  EIS.  DOE,  CA, 
National  Ignition  Facility  Project 
Specific  Analysis.  Construction  and 
Operation  at  the  Lawrence  Livermore 
National  Laboratory-.  Livermore.  CA, 
Due:  December  20,  1999.  Contact: 
Richard  Scott  (925)  423-3022. 

Published  FR  11-05-99— Correction 

to  Title. 

EIS  No.  990414.  DR.AFT  EIS.  NPS.  AZ, 

Chiricahua  National  Monument. 
General  .Management  Plan.  To  Protect 
Certain  National  Formations.  Known 
as  "the  Pinnacles'.  AZ.  Due:  January 
30.  2000.  Contact:  Chris  Marv^el  (303J 
969-2840. 

Published  FR  11-05-99— Correction 
to  Contact  Person  Name  and  Telephone. 

Dated:  November  9,  1999. 
William  D.  Dickerson, 
Director.  Office  of  Federal  Activities. 
|FR  Doc.  99-29707  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

JER-FRL-6248-1] 

Environmeritai  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  25.  1999  Through 
October  29.  1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  10,  1999  (63  FR  17856). 

Draft  EISs 

ERP  No.  D-AFS-K65220-NV  Rating 
LO.  Cave  Rock  Management  Direction, 
implementation.  Lake  Tahoe  Basin 
Management  Unit,  Douglas  County,  NV. 

Summan,-:  EPA  had  no  objections  to 
the  proposed  project,  and  encouraged 
the  Forest  Service  to  continue 
consulting  with  the  Washoe  Tribe 

ERP  No.  D-AFS-L65329-AK  Rating, 
Skipping  Cow  Timber  Sale.  Harvesting 


Timber.  South  half  of  Zarembo  Island, 
Tongass  National  Forest,  Wrangell 
Ranger  District. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  on  this 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project.  Therefore.  EPA  will 
not  be  conducting  a  detailed  review. 

ERP  No.  D-BLM-K61148-NV  Rating 
LO.  Red  Rock  Canyon  National 
Conservation  Area  (RRCNCA).  General 
Management  Plan  (GMP),  Amendment 
to  the  Las  Vegas  Resource  Management 
Plan,  Las  Vegas,  NV. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  proposed  General 
Management  Plan,  but  recommended 
that  BLM  develop  more  specific  plans  to 
address  water  quality  and  vegetation 
impacts  from  wild  horses  and  burros. 

ERP  No.  D-BLM-K67050-.NV  Rating 
EC2.  South  Pipeline  Mine  Project. 
Proposal  to  Extend  Gold  Mining 
Operations,  Implementation,  Lander 
County,  NV. 

Summary:  EPA  expressed  concerns 
regarding  the  project's  potential  impacts 
to  vegetation  and  waters  of  the  U.S.  EPA 
requested  additional  information  be 
provided  on  pit  backfiling  design,  pit 
lake  geochemistry,  air  impacts, 
reclamation  and  bonding,  and 
mitigation  measures. 

ERP  No.  D-COE-E39051-FL  Rating 
EC2.  Lake  Okeechobee  Regulation 
Schedule  Study,  To  Maintain  or 
Improve  Existing  Water  Storage,  St. 
Lucie  and  Caloosahatchee  River 
Estuaries,  FL. 

Summary:  EPA  expressed 
environmental  concern  about  changing 
the  water  release  schedule  of  Lake 
Okeechobee  via  implementation  of  the 
Water  Supply  and  Envirormiental 
alternative,  but  believes  that  the 
additional  information  being  developed 
can  address  outstanding  issues. 

ERP  No.  D-DOE-E098G4-FL  Rating 
EC2,  JEA  Circulating  Fluidized  Bed 
(CFB)  Combustor  Project,  300  Megawatt- 
Electric,  Coal  and  Petroleum  Coke- 
Fired,  CFB  Combustor  and  Boiler  to 
Repower  an  existing  Steam  Turbine  at 
JEA's  North-side  Generating  Station 
Construction  and  Operation,  Funding, 
Jacksonville,  Duval  County.  FL. 

Summary:  EPA  has  environmental 
concerns  with  the  Clean  Coal 
Technology  (CCT)  Program 
demonstration  project  draft  EIS.  EPA 
requests  that  DOE  provide  additional 
information  on  noise  impacts  and 
mitigation,  air  quality,  and  health-based 
criteria  in  the  Final  EIS. 

ERP  No.  D-DOE-L00007-00  Rating 
EC2,  Sodium-Bonded  Spent  Nuclear 
Fuel  for  the  Treatment  and 
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Management.  Candidate  Sites  are 
Argonne  National  Laboratory — West 
(ANL-VV)  Located  within  the 
boundaries  of  the  Idaho  National 
Ldboratorv  I  and  the  Savannah  River 
Sites  (SRS)  F-Area  and  L  Area,  SC. 

Summon':  EPA  expressed  concerns 
about  the  lack  of  a  demonstrated  need 
to  treat  spent  nuclear  fuels  at  the 
present  time.  Moreover,  DOE  issued  the 
draft  EIS  before  finishing  its  final  testing 
on  the  cost  and  treatment-effectiveness 
of  the  electrometallurgical  process,  a 
process  proposed  in  five  of  the  six 
action  alternative.  EPA  requested  that 
information  related  to  these  issues  be 
included  in  the  EIS. 

ERP  No.  D-FHVV-I40149-CO  Rating 
EC2.  Colorado  Forest  Highway  80, 
Guanella  Pass  Road  (also  known  as  Park 
County  Road  62/Clear  Creek  County 
Road  381/Forest  Development  Road 
118)  from  US  285  in  Grant  to 
Georgetown.  Improvements,  Funding 
and  COE  Section  404,  NPDES  and 
Special  Use  Permits  Issuance.  Park  and 
Clear  Creek  C^ounties.  CO. 

Summon':  EPA  expressed  concerns 
regarding  potential  impacts  to  the  alpine 
environment,  especially  wetlands, 
sediment  control  and  wild  life.  EPA  also 
recommended  that  the  404  CWA  permit 
process  be  integrating  with  the  FEIS, 

ERP  No.  D-FHW-J,54000-CO  Rating 
EC2,  Southeast  Corridor  Multi-Modal 
Project,  To  Improve  Travel  between 
Central  and  Southeast  Corridors,  Light 
Rail  Transit  (LRTl.  Colorado 
Metropolitan  Area.  Denver.  CO. 

Sum.man:  EPA  expressed  concern 
regarding  air  quality,  wetland  and- 
potential  cumulative  impacts,  EPA 
required  additional  information  and 
clarification  related  to  these  issues. 

ERP  No  D-FHW-K40236-HI  Rating 
EC2.  Kihei-Upcounty  Maui  Highway. 
Transportation  Improvements.  Funding 
and  COE  Section  404  Permit,  County  of 
Maui.  HI. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  water  quality  and 
wetlands.  EPA  recommended  that 
FHWA  and  the  Hawaii  Transportation 
Department  design,  construct  and 
operate  the  project  to  avoid  and 
minimize  adverse  impacts  to  water 
resources  to  the  fullest  extent  possible. 
ERP  No.  D-FTA-K40237-C4 Rating 
LO.  Orange  Ciounty  CenterLine  Project, 
Transportation  Improvements. 
Advanced  Rail  Transit  in  the  Heart  of 
Orange  County.  Funding  and  COE 
Section  404  Permit,  Orange  County,  CA, 
Summon:  EP.\  had  no  comments  on 
the  proposed  light  rail  project. 

ERP  No.  D-FTA-K40238-CA  Rating 
LO.  Downtown  Sacramento — Folsom 
Corridor,  To  Improve  Transit  Services, 


US  50/Folsom  Boulevard.  COE  Section 
404  Permit.  Transportation  Systems 
Management  (TSM)  and  Light  Rail 
Transit  (LRT),  City  and  County  of 
Sacramento.  CA. 

Sumiiiajy:  EPA  has  no  objection  to  the 
proposed  action. 

ERP  No.  D-NPS-L65328-AK  Rating 
E02,  Spruce  Creek  Access  Project, 
Construct  and  Operation.  Denali 
National  Park  and  Preserve,  NPDES  and 
COE  Section  404  Permits,  .^K. 

Summary:  EPA  objected  to  the 
proposed  action,  as  there  are  other 
viable  options  that  would  be  less 
impacting  to  fish  habitat  and  water 
quality.  EPA  has  no  objections  to  the  air 
access  alternative  or  the  no  action 
alternative.  EPA  recommended  that 
additional,  protect-level  information  be 
included  in  the  EIS,  along  with 
additional  analysis/discussion  of  road 
maintenance  and  potential  implications 
on  Park  management  plans  and  policies. 

ERP  No.  D-USN-A1O072-O0  Rating 
EC2,  Surveillance  Towed  Array  Sensor 
System  (SURTASS)  Low  Frequency 
Active  (LFA),  To  Improved  Capability  to 
Detect  Quiter  and  Harder-to-Find 
Foreign  Submarines,  Implementation. 
Summary:  EPA  expressed  concerns 
about  the  potential  impacts  to  marine 
animals  and  recommended  that  the 
information  from  the  biological  opinion 
rendered  from  the  Department  of 
Commerce's  National  Marine  Fisheries 
Service  be  included  in  the  final  EIS. 

ERP  No.  D-USN-K11099-NV  Rating 
EC2,  Fallon  Naval  Air  Station  (NAS). 
Proposal  for  the  Fallon  Range  Complex 
Requirements.  Federal  and  Private 
Lands.  Churchill,  Eureka.  Lander. 
Mineral,  Nye  and  Washoe  Counties,  NV. 

Summary:  EPA  expressed  concerns 
regarding  cumulative  impacts  to  lands 
given  the  long  history  of  bombing  and 
gunnery  activity.  EPA  requested  that 
more  comprehensive  information  about 
past  contamination,  clean  up.  and  future 
potential  impacts  be  included  in  the 
Final  EIS. 

Final  EISs 

ERP  No.  F-AFS-E65051-AL  Longleaf 
Restoration  Project,  Implement  a 
■Systematic  Five- Year  Program  for 
Restoration  of  the  Native  Longleaf  Pine. 
Conecuh  National  Forest.  Conecuh 
Ranger  District.  Covington  and 
Escambia  Counties.  AL. 

Summary:  EPA  has  no  objections  to 
the  project,  provided  that  the  mitigation 
measures  and  monitoring  programs  are 
implemented  as  described  in  the  FEIS. 

ERP  No.  F-AFS-L67036-OR  Nicore 
Mining  Project,  Implementation,  Plan- 
of-Operations,  Mining  of  Four  Sites, 
Road  Construction,  Reconstruction. 
Hauling  and  Stockpiling  of  Ore.  Rough 


and  Readv  Creek  Watershed.  Illinois 
Vallev  Ranger  Districrt,  Siskiyou 
National  Forest.  Medford  District, 
Josephine  County.  OR, 

Summon':  EPA  expressed  lack  of 
objections. 

ERP  No.  F-FHW-G40149-NM  US  84/ 
285  Highway  Transportation 
Improvements  from  Alamo  Drive  in 
Santa  Fe  to  Viarrial  Street  in  Pojoaque, 
Right-of-Way  Acquisition,  NPDES 
Permit  and  COE  Section  404  Permit. 
Santa  Fe  County.  NM. 

Summon:  No  formal  comment  letter 
sent  to  lead  agency. 

ERP  No.  F-FHW-K40229-HI  Saddle 
Road  (HI-200)  Improvements  between 
Mamalahoa  Highway  (Hl-190)  to 
Milepost  6  near  Hilo.  Funding,  NPDES 
and  COE  Section  404  Permit.  Hawaii 
County.  HI, 

Summary:  EPA  continues  to  be 
concerned  about  quantities  and  quality 
of  mitigation  for  significant  individual 
direct  and  indirect  adverse  impacts  to 
water  quality,  wetlands,  and  threatened 
and  endangered  species  habitats. 

ERP  No.  F-FHW-L4021 1-AK  C  Street 
Corridor  Project.  Improvements  from 
O'Malley  Road  to  International  Airport 
Road,  NPDES  and  COE  Section  404 
Permits,  Municipality  of  Anchorage, 
AK. 

Summary:  No  formal  comment  letter 
sent  to  the  lead  agency. 

ERP  No.  F-FRC-I05078-MT  Missouri- 
Madison  Hydroelectric  (FERC  No.  2188) 
Project,  Issuing  a  New  license 
(Relicense)  for  Nine  Dams  and 
Associated  Facilities,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
FERC's  rejection  of  certain  State  and 
Federal  fish  and  wildlife  agency 
recommendations,  and  the  need  to 
establish  Madison  River  thermal  success 
criteria,  EPA  also  requested  that  license 
conditions  be  included  to  allow  the 
license  to  be  re-opened  if  thermal 
success  criteria  are  not  adequately 
attained  by  the  proposed  mitigation. 

ERP  No.  F-NRS-K36126-HI  Lower 
Hamakua  Ditch  Watershed  Plan,  To 
Provide  a  Stable  and  Affordable  Supply 
of  Agricultural  Water  to  Farmer  and 
Other,  COE  Section  404  Permit, 
Watershed  Protection  and  Flood 
Prevention.  Hawaii  County.  HI. 

Summon':  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 
ERP  No.  FS-NOA-B91005-o6 
Northeast  Multispecies  Fishery 
Management  Plan,  Updated  Information 
concerning  Overfishing  of  Red  Hake  and 
Silver  Hake  Fishiers.  Northeast  United 
States. 

Summary:  EPA  had  no  comments  on 
the  project. 


department 
institutions 
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Dated:  November  9.  1999. 
William  D.  Dickerson, 

Director.  SEP  A  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Doc.  qP-29708  Filed  11-10-99:  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00280;  FRL-6391-3] 

Notice  of  Availability  of  FY  2000  Grant 
Funds  for  the  Support  of  a  Pollution 
Prevention  Information  Network 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  expects  to  have 
approximately  Si  million  available  in 
fiscal  year  2000  to  fund  grant  proposals 
supporting  a  nation-wide  network  of 
pollution  prevention  mformation 
providers.  The  Pollution  Prevention  Act 
provides  funds  to  States  to  strengthen 
the  efficiency  and  effectiveness  of  State 
technical  assistance  programs  in 
providing  source  reduction  information 
to  businesses.  These  funds  will  be 
targeted  for  applicants  that  are  willing 
to  work  as  part  of  a  collective  serv^ice 
providing  pollution  prevention 
information  to  State  and  local 
governments'  technical  assistance 
providers.  Grantees  will  collect, 
organize  and  disseminate  pollution 
prevention  (P2)  information,  make  their 
information  available  electronicallv. 
publically  report  use  of  their 
information  services,  and  utiUze  State 
representatives  to  guide  and  evaluate 
their  information  services  as  part  of  a 
nationwide  resource.  Grants/cooperative 
agreements  will  be  awarded  under  the 
authority  of  the  Pollution  Prevention 
Act  of  1990. 

DATES:  Applications  must  be 
postmarked  by  April  10.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Anderson.  Pollution  Prevention 
Division.  (7409)  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.  SVV.. 
Washington.  DC  20460,  telephone 
number:  (202)  260-2602.  e-mail  address: 
anderson.beth@epa.gov.  Access 
information  about  this  grant  program  at 
http://www.epa.gov/p2. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  State 
governments.  State  programs  or 
departments,  as  well  as  other  State 
institutions,  such  as  universities.  If  vou 


have  any  questions  regarding  the 
applicability  of  this  action  consult  the 
person  listed  inthe  TOR  FURTHER 
INFORMATION  CONTACT"  section  of 
this  notice. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
rertam  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  -Environmental 
Documents     >'nu  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
ww^-. epa.gov/fedrgstr/. 

II.  Scope  and  Purpose  of  this  Grant 
Program 


1.  Scope — The  Pollution  Prevention 
Act  of  1990.  This  solicitation  is  made 
under  the  Pollution  Prevention  Act  of 
1990.  (the  Act)  (Public  Law  101-508) 
which  established  as  national  policy 
that  pollution  should  be  prevented  or 
reduced  at  the  source  whenever  feasible. 
Section  660.'^  of  the  Act  defines  source 
reduction  as  any  practice  that: 

(1)  Reduces  the  amount  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissious)  prior  to  recycling,  treatment, 
or  disposal. 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pullution 
prevention  (P2)  as  the  use  of  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through:  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water  or  other  resources, 
protection  of  natural  resources,  or 
protection  of  natural  resources  bv 
conservation 

Section  6605  of  the  Act  authorizes 
EP.^  to  make  matching  grants  to  States 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  State 
program  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opportunities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 


(2)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  source 
reduction  techniques. 

2.  Purpose  of  national  pollution 
prevention  information  netv^ork. 
Currently  there  are  few  mechanisms  of 
systems  to  coordinate  the  development, 
review,  and  dissemination  of  pollution 
prevention  information  among  Federal, 
State,  and  local  agencies,  or  universities 
involved  in  promoting  source  reduction 
technologies.  Access  to  P2  information 
and  assistance  varies  across  the  United 
States.  In  addition,  not  all  programs 
providing  assistance  to  small  businesses 
have  access  to  pollution  prevention 
information  that  may  be  useful  and 
relevant  to  their  clientele.  The  purpose 
of  this  request  for  proposals  is  to 
coordinate  work  among  new  and 
existing  grantees  in  order  to  minimize 
duplication  of  effort  in  information 
collection  and  synthesis,  training  for  the 
promotion  of  pollution  prevention 
technologies,  and  establish  information 
standards  that  will  facilitate  information 
exchange  among  centers. 

The  development  of  a  P2  information 
network  of  regional  centers  would  allow 
State  P2  information  needs  to  be 
addressed  on  a  regional  basis  and  allow 
for  improved  information  exchange 
among  States.  Coordination  of  regional 
centers  could  facilitate  information 
exchange  and  decrease  duplicative 
research  that  might  be  conducted  in 
each  State  by  developing  systems  to: 
coordinate  information  needs, 
determine  types  of  P2  information  that 
need  to  be  developed,  coordinate  the 
production  of  relevant  P2  information, 
disseminate  this  information  among 
small  business  assistance  providers,  and 
evaluate  the  effectiveness  of  the 
information  being  disseminated  in 
changing  business  practices  to 
incorporate  pollution  prevention. 

EPA  believes  that  investing  in 
coordinating  and  standardizing  P2 
information  collection,  synthesis,  and 
dissemination  will  benefit  State  P2 
technical  assistance  providers  as  well  as 
other  small  business  assistance 
programs,  such  as  the  Small  Business 
Development  Centers  and  the  National 
Institutes  of  Standards  and  Technology 
Manufacturing  Extension  Partnerships. 
Regional  P2  information  centers  could 
benefit  by  allowing  for  specialization  in 
expertise,  where  this  expertise  can  be 
shared  nationally.  Regional  centers 
could  be  more  responsive  to  the 
common  information  needs  of  the  States 
being  served  and  allow  States  to  focus 
resources  on  issues  unique  to  each 
State.  EPA  believes  that  some  of  the 
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benefits  of  a  coordinated  P2  information 
network  could  be: 

(1)  Improved  access  to  P2  information 
for  all  State  business  assistance 
programs. 

(2)  increased  availability  of  P2 
technical  assistance  to  all  States, 
through  sharing  research,  synthesis,  and 
training  in  current  P2  information 
nationally 

(3)  Increased  partnerships  among 
State  entities  serving  small  businesses 
by  providing  a  forum  for  defining  and 
meeting  common  program  objectives. 

3.  EPA's  prior  efforts  to  promote  P2 
information  sharing.  On  .August  20  and 
21,  1992,  EP.\  sponsored  a 
subcommittee  meeting  of  the  "National 
Advisorv  Council  for  Environmental 
Policy  and  Technology.  State  and  Local 
Programs  Committee."  At  this  meeting, 
the  deliverv-  of  P2  technical  information 
to  State  and  local  technical  assistance 
programs  was  discussed  in  the  context 
of  the  national  data  base.  Pollution 
Prevention  Information  Exchange 
System  and  the  Pollution  Prevention 
Information  Clearinghouse  that  EPA  was 
operating.  This  initial  meeting  raised 
issues  of  information  quality,  roles  for  a 
national  clearinghouse,  and  priority 
information  needs  or  functions  for  State 
P2  technical  assistance  programs.  In 
1994  EPA  created  a  website  dedicated  to 
users  of  pollution  prevention  and 
cleaner  production  solutions  called 
Envirosense.  A  current  description  of 
the  site  is  at  http.//es. epa.gov/ 
describe, html. 

In  October  1993.  EPA  funded  a 
proposal  from  the  National  Roundtable 
of  State  Pollution  Prevention  Programs 
(now  called  the  National  Pollution 
Preventicm  Roundtable  (NPPR))  to 
"develop  a  design  and  management 
plan  for  a  national  network  of  pollution 
prevention  information  providers."  In 
February  1995.  NPPR  submitted  its  final 
report.  In  this  report,  based  on  the 
results  of  survey  and  telephone 
interviews,  the  functions  of  an 
information  network  that  would  best 
support  pollution  prevention  technical 
assistance  program.s  were: 

•  Make  information  readily  accessible 
and  easy  to  search. 

•  Collect  and  update  technical 
information. 

•  Identif\  experts  or  other  sources  of 
information 

•  Provide  technical  information  in  a 
synthesized  format  (which  might 
include  case  studies,  process 
information,  bibliography,  vendor 
information,  etc.). 

In  October  1994.  EPA  funded  a  4-year 
pilot  proposal  to  establish  a  model 
program  for  interstate  cooperation  on 
pollution  prevention  information 


sharing.  Three  organizations  agreed  to 
participate  in  the  pilot  to  coordinate 
information  collection,  synthesis,  peer 
review,  and  dissemination:  Northeast 
Waste  Management  Officials 
Association,  the  Illinois  Hazardous 
Waste  Research  and  Information  Center 
(now  called  the  Illinois  Waste 
Management  and  Research  Center,  and 
the  Wisconsin  Solid  and  Hazardous 
Waste  Education  Center  Under  this 
pilot  program.  State  focus  groups  were 
formed  to  determine  pollution 
prevention  information  needs.  In 
September  1995,  the  States  in  the 
Northeast  approved  a  5-year  plan  to  aid 
in  the  collection,  organization,  and 
distribution  of  pollution  prevention 
technical  information  in  the  Northeast. 
The  Great  Lakes  States  developed  a 
management  plan  for  the  Great  Lakes 
Pollution  Prevention  Information 
Clearinghouse  and  set  up  a  listserve 
system  (P2TECH)  to  assist  pollution 
prevention  technical  assistance 
programs  nationwide  in  finding  answers 
to  technical  assistance  problems.  Four 
pollution  prevention  technical 
information  packets  were  v^nritten  and 
peer-reviewed  to  summarize  P2 
technical  solutions  for  technical 
assistance  providers.  These  four 
documents  on  the  printing  industry, 
primary  metals  industry,  metal  finishing 
industry  and  metal  painting  and  coating 
operations  are  posted  on  the  Internet  at 
http://wwrw.wmrc.uiuc.edu/packets/. 
These  three  organizations  also 
collaborated  on  three  different  data 
bases:  vendor,  bibliographic,  and  case 
study  data  bases. 

4.  Existing  Regional  P2  Information 
Centers.  EPA  awarded  nine  grants  in 
response  to  the  first  Federal  Register 
notice  on  the  establishment  of  a 
Pollution  Prevention  Information 
Network  published  on  Februarv  5,  1997 
(62  FR  5393)  (FRL-5582-5].  The  9 
grantees  represented  all  10  of  the 
USEPA  Regions.  These  regional  P2 
information  centers  are  only  partially 
funded  by  this  grant  program  and 
represent  a  variety  of  organizations.  The 
grantees  are  all  State  entities  (this 
includes  State  environmental 
departments  as  well  as  universities,  see 
Unit  rV.l.  of  this  notice--  Applicants).  In 
some  cases  the  grantees  are  also  funded 
by  other  Federal  technical  assistance 
programs,  such  as  the  Small  Business 
Administration  or  the  National  Institute 
of  Standards  and  Technology 
Manufacturing  Extension  Partnership, 
State  and  Local  governments,  or  their 
Regional  EPA  office.  Some  grantees 
subcontract  work  to  non-profits  or  to 
other  States  for  specific  activities. 
Grantees  vary  in  the  number  of  States 


they  serve.  There  are  2  centers  that  each 
serve  4  States  and  another  center  that 
ser\'es  14  States. 

The  first  solicitation  for  this  grant 
program  was  intended  to  establish  new 
regional  centers  (where  needed)  or  give 
additional  funds  to  existing  centers  to: 
(1)  improve  communication  between 
centers,  (2)  minimize  duplication  of 
efforts  in  creating  and  disseminating  P2 
information,  and  (3)  promote 
information  standards  that  would 
facilitate  P2  information  dissemination 
nationwide.  Over  the  past  2  years, 
grantees  have  enhanced  networking 
among  centers  and  improved 
nationwide  interaction  on  P2 
information  projects  through  monthly 
conference  calls,  biannual  meetings, 
websites,  listserves  and  databases. 
Frequent  communication  among 
grantees  has  built  familiarity  with  other 
regional  resources  and  their  mode  of 
operation.  The  grantees  have  formed  a 
group  they  call  the  "Pollution 
Prevention  Resource  Exchange"  (P2Rx). 
More  information  about  the  P2Rx 
centers  can  be  found  on  the  Internet  at: 
http://www.epa.gov/p2/p2rxdir.htm. 
Each  of  these  grantees  have  developed 
web  sites  to  improve  access  to  regional 
P2  information.  The  current  nine 
grantees  are  now  in  their  third  year  of 
funding.  Given  the  variety  of  resources 
and  approaches  in  the  existing  regional 
centers,  this  small  grant  program  does 
not  intend  to  fund  all  of  the  regional 
centers'  current  activities. 

One  of  the  regional  centers  serves  as 
"P2Rx  coordinator."  The  term  of  the 
P2Rx  coordinator  is  2  years.  The  P2Rx 
coordinator/regional  center  receives 
additional  funding  from  EPA.  separate 
from  the  P2  information  grant  to  fund 
tasks  such  as:  facilitating 
communication  and  consensus  among 
regional  centers,  surveying  centers  to 
collect  information  on  specific  projects 
or  activities,  and  cataloguing  the 
services  and  resources  available  at  each 
center.  This  coordinator  uses  meetings, 
conference  calls,  subcommittees, 
surveys  or  white  papers  to  help  the 
regional  centers  to  work  together  in 
developing  activities  or  guidelines  to 
meet  their  objectives.  Over  the  past  2 
years  the  Pacific  Northwest  Pollution 
Prevention  Resource  center  has  served 
as  coordinator  for  EPA  and  the  grantees. 
For  the  next  2  years,  EPA  has  funded 
the  Great  Lakes  Regional  Pollution 
Prevention  Information  Center  which 
will  serve  as  coordinator  for  current 
grantees  and  for  FY  2001  grantees.  New 
grantees  will  be  included  in  national 
meetings  and  monthly  conference  calls. 
Past  experience  has  demonstrated  the 
importance  of  personal  affiliation  as 
well  as  the  usefulness  of  electronic 
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communication  and  web  sites  to  build 
a  national  information  system.  Regional 
centers  and  their  States,  who  contribute 
to  the  regional  information  centers, 
promote  the  availability  of  P2 
information  and  provide  opportunities 
for  other  States  to  leverage  resources. 
This  collaboration  allows  information  to 
be  accessed  and  shared  nationally, 
particularly  through  Internet  based  P2 
information  projects. 

III.  National  Program  Objectives 

1   Purpose.  EPA  is  inviting  proposals 
from  the  existing  Pollution  Prevention 
Resource  Exchange  (P2Rx)  centers  as 
well  requesting  new  applicants,  who 
should  coordinate  thpir  proposed  work 
with  the  existing  P2Rx  centers  where 
possible.  Proposals  should  describe  how 
pollution  prevention  information  will 
he  collected  and  organized  so  that  it  can 
be  easily  and  quicklv  retrieved 
nationally.  This  nationwide  system  will 
depend  on  the  participation  of 
individual  States  as  well  as  regional 
centers  to  supply  P2  information  and 
expertise.  EPA  is  seeking  to  provide 
more  efficient  support  to  P2  technical 
assistance  providers  by  providing  for 
regional  centers  that  have  specialized 
areas  of  information  they  collect  and 
disseminate  from  a  number  of  States. 
For  example,  case  studies  from  each 
State  could  be  submitted  to  one  regional 
center,  key  information  put  into  a 
uniform  case  study  format  and  then 
disseminated.  Currentlv.  State  grant 
funds  may  be  used  to  create  P2  manuals 
for  businesses  in  each  State  without 
knowledge  of  similar  efforts  in  other 
States.  Nationwide  coordination  could 
allow  States  to  build  on  existing  P2 
information  and  share  materials, 
databases,  or  training  where  applicable. 
National  coordination  of  regional  P2 
information  specialty  areas  could  allow 
State  assistance  providers  to  focus 
resources  on  priority  industries  or  needs 
and  use  existing  P2  information 
collected  in  regional  centers  for  other 
industries. 

Over  the  past  2  years  the  expansion  of 
information  on  the  Internet  has 
challenged  businesses  and  business 
assistance  providers  alike  in  the  search 
for  information  that  is  accurate,  useful. 
and  timely.  The  growth  of  information 
available  on  the  Internet  provides  both 
an  opportunity  and  a  challenge.  While 
the  Internet  offers  a  relativelv 
inexpensive  delivery  platform  for  P2 
information  (compared  to  paying  staff  to 
answer  phones  or  compose  and  print  P2 
fact  sheets),  not  all  P2  information 
customers  will  use  the  Internet,  At  this 
point  it  appears  a  nationwide  P2 
information  network  must  use  both 
electronic  dissemination  as  well  as 


people  to  act  as  guides  that  can 
efficiently  locate  P2  information  based 
on  their  knowledge  of  regional.  State, 
and  electronic  resources.  As  regional 
centers  become  more  knowledgeable 
about  State  resources  and  P2  initiatives, 
they  will  be  more  effective  in  providing 
information  to  their  State  customers.  A 
regional  P2  information  center  can  more 
efficiently  provide  resources  to  State 
technical  assistance  providers  if  it  is 
based  on  personal  familiarity  with  the 
resources  available  at  all  of  the  other 
regional  centers. 

EPA  is  seeking  proposals  that  will 
contribute  to  the  organization  and 
efficient  retrieval  of  P2  information. 
Such  a  system  could  be  based  on 
current  web  sites,  enhancing  how 
information  is  organized  on  a  web  site, 
links  between  web  sites,  or  -^  shared 
database.  There  are  many  ways 
information  could  be  organized  and 
presented  on  the  Internet:  by  topic,  by 
format  of  information  (such  as  case 
studies,  fact  sheets,  journal  articles),  by 
audience  the  information  is  written  for, 
by  industry-  or  process  the  information 
addresses,  etc.  Presently  much  P2 
information  is  organized  by  industry  or 
ser\'ice  sectors,  based  on  the  businesses 
that  may  need  the  information. 
Information  is  also  collected  and 
organized  based  on  the  Federal,  State  or 
Local  government  needs  for  P2 
information,  such  as  the  Department  of 
Defense/State  P2  partnerships. 
Applicants  should  be  willing  to  work 
with  other  grantees  for  the  common 
purpose  of  facilitating  access  to  P2 
information  on  the  Internet.  Such  efforts 
may  include  agreements  on  metadata 
standards  for  electronic  information  on 
the  Internet  or  agreements  on  electronic 
database  structure  to  facilitate 
information  sharing  nationallv. 
Applicants  may  propose  tasks 
supporting  their  regional  P2  information 
activities  such  as:  supporting  a  web  site 
which  targets  State  or  local  government 
technical  assistanc;p  providers,  creating 
databases  relevant  to  their  regional 
information  needs,  or  electronically 
disseminating  regionallv  important  P2 
information.  The  regional  centers 
should  continue  to  operate  as  hubs  for 
State  P2  information  collection. 
Applicants  may  describe  other  activities 
which  support  collecting  P2  information 
from  a  number  of  States.  Applicants 
should  include  letters  of  support  from 
other  States  or  organizations  supporting 
the  proposal.  Proposals  should  be 
coordinated  with  existing  EPA  Regional 
P2  information  centers,  where  possible. 
2.  Required  tasks  for  all  proposals — 
i.  Identification  of  expertise.  Applicants 
should  identify  the  areas  of  expertise 
they  will  develop.  Proposals  should 


describe  the  basis  and  rationale  for  the 
proposed  approach  to  collecting, 
organizing  or  developing  P2  information 
that  can  be  accessed  nationwide,  as  well 
as  'he  need  for  such  information. 
Organizing  information  by  industry, 
process,  service  sector  or  audience  are 
all  approaches  that  have  been  used  to 
organize  P2  information.  Currently,  the 
Agency  is  invested  in  a  variety  of 
industry  and  service  sector  efforts. 
Examples  of  ciirrent  Agency  programs 
addressing  key  services  or  industries 
include:  compliance  assistance  centers, 
the  Sustainable  Industries  program,  and 
the  Design  for  Environment  program. 

ii.  Participation  in  a  voluntary 
network.  Current  grantees  have  formed 
a  voluntary  network  of  regional  P2 
information  providers  called  the 
Pollution  Prevention  Resource  Exchange 
(P2Rx).  P2Rx  has  acted  as  a  forum  for 
the  regional  centers  to  exchange 
information  and  approaches  for  various 
regional  services.  The  face  to  face 
meeting  has  played  an  important  role  in 
allowing  regional  centers  to  learn  from 
each  other  and  work  collaboratively. 
EPA  will  continue  to  fund  a  coordinator 
position  that  will  serve  to  facilitate 
communication  among  new  and 
continuing  grantees.  EPA  wants  to 
promote  a  forum  for  coordinating 
regional  P2  information  services  and 
projects  on  a  national  level.  Applicants 
under  this  solicitation  should  include 
activities  related  to  participation  in 
national  meetings,  monthly  conference 
calls,  and  subcommittees.  Opportunities 
to  organize  P2  information,  select 
appropriate  areas  of  expertise  and 
develop  cooperative  projects  can  be 
discussed  in  this  forum. 

iii.  Reporting  on  P2  information 
senices.  Applicants  should  provide  a 
draft  format  for  reporting  use  of  their 
information  ser\'ices  twice  a  year. 
Applicants  should  consider  posting 
grant  activities  and  web  site  usage 
reports  on  their  website  to  facilitate 
communication  with  EPA  and  States. 
All  grantees  should  work  together  to 
develop  common  metrics  that  will 
illustrate  each  grantee's  contribution  to 
the  P2  information  network. 

iv.  Customer  satisfaction.  Applicants 
should  propose  some  way  of  utilizing        < 
State  representatives  to  guide,  evaluate, 
and  provide  feedback  on  the 
information  services  the  applicant  is 
proposing.  Applicants  are  encouraged  to 
make  use  of  existing  regional 
organizations  to  provide  feedback  over 
the  course  of  the  grant.  Monthly 
conference  calls,  meetings  tied  into 
existing  regional  meetings,  or  web  site 
comments  could  be  used  as  a  source  of 
customer  feedback.  Applicants  should 
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clearly  identify  the  customer  base  they 
propose  to  reach. 

IV.  Eligibility 

1   Applicants.  In  accordance  with  the 
Pnliution  Prevention  Act  of  1990, 
eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  .50  States,  the  District  of 
Columbia,  the  US.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territorv  or  possession  of  the  United 
States,  any  agencv  or  instrumentality  of 
a  State  including  State  universities  and 
all  federally  recognized  Indian  tribes. 
For  convenience,  the  term  "State"  in 
this  notice  refers  to  all  eligible 
applicants.  Local  governments,  private 
universities,  private  non-profit  entities, 
private  businesses,  and  individuals  are 
not  eligible  State  applicants  are 
encouraged  to  establish  partnerships 
with  other  business  and  environmental 
assistance  providers  in  order  to  more 
seamlessly  deliver  pollution  prevention 
technical  assistance  In  many  cases 
partnerships  can  make  the  most  efficient 
use  of  Federal/State  government 
funding. 

2.  AvaHabilit\-  of  FY  2000  funds.  With 
this  publication,  EPA  is  expecting  the 
availability  of  $1  million  in  cooperative 
agreement  funds  for  FY  2000  These 
awards  will  be  made  through  a 
competitive  process  for  amounts  not  to 
exceed  $150,000  00  per  year  Proposals 
may  include  up  to  2  years  in  their 
schedule  and  budget, 

3  Matching  requirements  Under  the 
Pollution  Prevention  At-t  of  1990,  the 
Federal  Government  will  provide  up  to 
half  of  the  total  allowable  costs  of  the 
project,  and  the  State  will  provide  the 
remainder.  For  example,  a  project 
costing  $200,000  could  be  funded  by  a 
grant  for  up  to  $100,000  from  the 
Federal  government.  The  State  is 
responsible  for  providing  the  remainder. 
State  contributions  may  include  cash, 
in-kind  goods  and  services  and  third 
party  contributions. 

4,  Catalogue  of  Federal  Domestic 
Assistance  The  number  assigned  to  this 
program  in  the  Catalogue  of  Federal 
Domestic  Assistance  is  66.708  (formerly 
66.900). 

V.  Applications 

Grant  guidance  can  be  obtained  by 
contacting  Beth  Anderson,  Office  of 
Pollution  Prevention  and  Toxics.  Mail 
(;ode  7409.  Environmental  Protection 
Agency.  401  M  St  SW  .  Washington.  DC 
20460,  telephone  number:  (202)  260- 
2602,  e-mail  address: 
anderson.beth^epa.gov.  Access 
information  abcjut  this  grant  program  at 
http;//www  epa.gov/p2.  Federal  forms 
for  grant  applications  can  be 


downloaded  from:  http://wrww.epa.gov/ 
glnpo/fund/appforms.html.  Note  that 
this  Internet  site  is  for  the  "Great  Lakes 
Funding  Program"  and  not  all  of  these 
forms  or  directions  applv  to  this  grant 
program.  Federal  forms  that  should  be 
included  for  this  grant  program  are: 
Application  for  Federal  assistance  0MB 
form  424;  Budget  information  form 
424A;  Construction  assurances  form 
424B:  Certification  regarding  debarment, 
etc  form  5700-49;  Certification 
regarding  lobbying;  and  EPA  Civil  rights 
form  4700-4.  The  basic  contents  of  a 
proposal  should  include: 

(1)  A  description  of  the  proposed 
statement  of  work,  including  a 
statement  of  the  problems  or  issues  the 
proposal  addresses. 

(2)  A  description  of  the  tasks  that  will 
be  carried  out,  the  estimated  cost  of 
each  task  and  estimated  completion 
dates. 

(3)  A  description  of  deliverables  that 
will  be  produced  and  estimated 
completion  dates. 

(4)  A  description  of  the  measures  or 
activities  that  will  be  reported  to  reflect 
the  effectiveness  of  each  of  the  proposed 
tasks. 

(5)  A  proposed  format  for  biannual 
reports,  including  information  that  will 
be  posted  on  the  web  site. 

(6)  Letters  of  support  from  State  or 
local  programs  which  provide  technical 
assistance  to  small  businesses. 

VI.  Process  for  Evaluation  of  Proposals 

A  national  panel,  comprised  of  EPA 
representatives  from  both  Headquarters 
and  the  EPA  Regions,  will  evaluate  each 
proposal.  Acceptable  proposals,  meeting 
the  eligibility  requirements  in  Unit  IV  of 
this  notice,  will  be  reviewed  according 
to  the  following  criteria: 

(1)  Relevance  and  justification  for  the 
proposed  pollution  prevention  area  of 
expertise. 

(2)  Adequacy  of  activities  that  address 
participation  in  a  voluntary  network  of 
grantees,  measures  of  customer 
satisfaction,  and  reporting  pollution 
prevention  information  services, 

(3)  Feasibility  of  the  activities  being 
proposed,  taking  into  account  the 
commitments  from  other  States  or 
programs  that  will  be  participating  in 
the  proposal, 

(4)  Qualifications  and  experience  of 
the  applicant  and  the  program  manager 
in  serving  regional  pollution  prevention 
information  needs  and  reporting  results 
under  previous  grants. 

(5)  Appropriateness  of  the  proposed 
budget  for  each  task,  deliverables  and 
dates  of  completion  for  the  activities 
being  proposed. 


(6)  Level  of  additional  support  for  the 
applicant  from  other  sources,  including 
State  or  Federal  funds. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  3,  1999. 

William  H.  Sanders,  ID, 

Director.  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection  Agency. 

[PR  Doc.  99-29.587  Filed  11-10-99;  8:45  am] 

BILLING  CODE  6560-50-F 

ENVIRONME^f^AL  PROTECTION 
AGENCY 

[OPPTS-51936;  FRL-6390-7] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  the  Toxic  Substances  Control 
Act  (TSCA),  EPA  is  required  to  publish 
a  notice  of  receipt  of  a  premanufacture 
notice  (PMN)  or  an  application  for  a  test 
marketing  exemption  (TME),  and  to 
publish  periodic  status  reports  on  the 
chemicals  under  review  and  the  receipt 
of  notices  of  commencement  to 
manufacture  those  chemicals.  This 
status  report,  which  covers  the  period 
from  September  27,  1999  to  October  8, 
1999,  consists  of  the  PMNs  and  TMEs, 
both  pending  or  expired,  and  the  notices 
of  commencement  to  manufacture  a  new- 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Augustyniak.  Associate 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone 
numbers:  (202)  554-1404  and  TDD: 
(202)  554-0551;  e-mail  address:  TSCA- 
Hotline@epa.goy. 
SUPPLEMENTARY  INFORMATION: 

I,  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 


P-00-O001 . 
P-00-0002 " 

P-OO-0003 

P-00-0004 

P-0O-O005 

P-00-0006 

P-00-0007 


P-00-0008 

P-00-0009 

P-0 0-0010 
P-00-001 1 

P-00-0012 

P-00-001 3 


Federal  Register /Vol.  64.  No.  218    Fridav.  Xovpmb 


pr   12.   1999    Xntire? 


61641 


entities  that  this  action  may  apply  to. 

.-\lthough  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  anv  questions 
I'^yarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  in  the  •'FOR  FURTHER 
INFORMATION  CONTACT"  section. 

II.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

A.  Elpctronirally  You  may  obtain 
copies  of  this  document  and  certain 
other  available  documents  from  the  EPA 
Internet  Home  Page  at  http:// 
niuv. epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register  --  Environmental 
Documents  "  You  can  also  go  directlv  to 
the  "Federal  Register"  listings  at  http:/ 
iW'wv.-.epa.gov^fedrgstri . 

B  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51936.  The  official  record 
consists  of  the  documents  specificallv 
referenced  in  this  action,  anv  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 


business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Rm.  B-607,  Waterside  Mall, 
401  M  St.,  SVV..  Washington,  DC.  The 
Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center  is  (202)  260-7099. 

III.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requir«^>  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify-  EPA  and 
comply  with  the  statutorv  provisions 
pertaining  to  the  manufacture  of  new 
chemicals  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 


of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  September  27. 
1999  to  October  8,  1999,  consists  of  the 
PMNs  and  TMEs,  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

rV.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II 
above  to  access  additional  non-CBI 
information  that  may  be  available. 

In  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN:  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN:  and  the  chemical  identity. 


I.  47  Premanufacture  Notices  Received  From:  09/27/99  to  10/08/99 


Case  No 


Received 
Date 


Projected 

Notice 
Ena  Daie 


Manutacturer/importer 


Use 


P-00-0001 
P-0CMD002 ' 

P-OO-0003 

P-00-0004 

P-0 0-0005 

P-00-0006 

P-00-0007 


10/01/99 

10/01/99 

10/01/99 
10/01/99 
10,01  99 
10/01/99 
10/05/99 


p-o(^oooe 

P-OO-0009 

P-00-0010 
P-OO-001 1 

P-00-0012 

p-0 0-00 13 


10/05/99 

10''05/99 

10/05/99 
10/06/99 

1 0/05/99 

10/07/99 


12/30/99  I  CBI 

12/30/99       BASF  Corporation 

12/30/99       BASF  Corporation 

12/30/99       BASF  Corporation 

12/30/99        BASF  Corporation 

l2/30'99       BASF  Corporation 

01/03/00  j  Monsanto  Company 
Keico  Biopolymers 


01/03/00 

01/03/00 

01/03/00 
01/04/00 


CBI 

Ashland  Chemical 

Company 
CBI 
CBI 


01/03/00     '  Cardolite  Corporation 
01 '05/00       CBI 


(S)foam  insulation 

(G)  Surfactant 

(G)  Surfactant 
(G)  Surfactant 
(G)  Surtactant 
(G)  Surtactanf 

(S)  Oil  tield  dniling  fluid:  oil  field  spac 
er  fluid:  oil  field  cementing:  cemen 
titious  packaged  products  (grouts 
concrete),  concrete  (floors,  bridges 
underwater  repair,  geotechmcal 
foams  (fire  fighting,  landfill) 

(G)  Open  non-dispersive  (binding 
agents) 

(G)  Adhesive  -  open,  non  dispersive 
use 

(G)  Component  of  printing  ink 

(G)  Household  cleaning  agent  addi- 
tive 

(S)  Expoxy  curing  agent 

(G)  Intermediate  for  extenor  coating 
for  aluminum  beer  and  beverage 
can  ends 


Chemical 


mdi     based     poly- 
mdi     based     poly- 


(G)  Aromatic  polyether  polyd 

(G)     Polymeric     mdi     based     poly- 

urethane 
(G)     Polymeric     mdi     based     poly- 

urethane 
(G)     Polymeric     mdi     based     poly- 

urethane 
(G)     Polymenc 

urethane 
(G)     Polymeric 

urethane 
(S)  D-glucuronic  acid,  polymer  with  6- 

deoxy-l-mannose    and     rf-glucose. 

acetate,  calcium  magnesium  potas- 
sium sodium  salt' 


(G)  Emulsion  Polymer* 

(G)  Copolymer  of  acrylic  esters,  acryl- 
ic acid  and  dibromostyrene 

(G)  Polyurethane 

(G)  Alcohols,  ethoxylated 

propoxylated 

(G)  Amine  functional  epoxy  cunng 
agent 

(G)  Maleic  anhydride  polyester 
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I.  47  Premanufacture  Notices  Received  From:  09/27/99  to  10/08/99— Continued 


Case  No 


Received 
Date 


P -00-001 4  '  10/07/99 

P-00-0015  10/0799 

P-00-0016  10/07/99 

P-00-0017  10/07:99 

P-00-0018  10'07  99 

P-00-0019  10/07/99 


Projected 

Notice 
End  Date 


P-00-0020        10'07/99 


01/05/00 
01/05/00 

01/05/00 

01  05/00 

01/05/00 
01/05/00 


01/05/00 


P-00-0021         10.0799 


P-00-0022        10/07/99 


P-00-0023        10  07  99 


Manufacturer/Importer 


CBI 


CBI 


CBI 

Zeon  Chemicals  L.P. 

Zeon  Chemicals  L.P. 

Zeon  Chemicals  L.P. 


Zeon  Chemicals  L.P. 


01/05/00 


01/05/00 


01/05/00 


Zeon  Chemicals  L.P. 


Zeon  Chemicals  L.P. 


Zeon  Chemicals  L.P. 


P-00-0024 

lO'oagg 

01  06/00 

CBI 

P-0CM)025 

'  0'08-  99 

or  06/00 

CBI 

P-00-0026 

10/08/99 

01  06/00 

CBI 

P-00-0027 

10'08/99 

01/06/00 

CBI 

P-00-0028 

10/08-99 

01/06/00 

CBI 

P-99-1387 

09/27  99 

12/26/99 

FMC  Corporation 

P-99-1389        09/28/99 


P -99- 1390        09  2^99 


P-99-1391  09/28/99 

P-99-1392  09/28/99 

P-99-1393  09/28/99 

P-99-1394  09/27,99 


I 


12/27/99 


CBI 


12/26/99 

CIBA  Specialty  Chemi 

cals  Corporation 

12/27/99 

CBI 

12/27/99 

CBI 

12/27/99 

CBI 

12/26/99 

H.  B.  Fuller  Company 

Use 


Chemical 


(G)  For  use  as  an  exterior  coating  for 
aluminum  "easy  open  ends"  for  the 
beer  and  beverage  can  market 

(G)  Additive,  open,  non-dispersive 
use 

(G)  Open   non-dispersive  (resin) 

(S)  Pressure  sensitive  adhesives:  hot 
melt  adhesives:  rubber  compounds: 
road  markings 

(S)  Pressure  sensitive  adhesives:  hot 
melt  adhesives.  rubber  compounds: 
road  markings 

(S)  Pressure  sensitive  adhesives:  hot 
melt  adhesives:  rubber  compounds: 
road  markings 


(G)  Acrylic  polyester  resin 


(S)  Pressure  sensitive  adhesives:  hot 

melt  adhesives.  rubber  compounds: 
"oad  markings 


ure- 
with 


(S)  Pressure  sensitive  adhesives:  hot 
melt  adhesives:  rubber  compounds: 
road  markings 


(S)  Pressure  sensitive  adhesives:  hot 
melt  adhesives:  rubber  compounds: 
road  markings 


(S)  Pressure  sensitive  adhesives.  hot 
melt  adhesives:  rubber  compounds: 
road  markings 

(G)  Destructive  use 

(G)  Destructive  use 

(G)  Open  non-dispersive  (resin) 
(G)  Capacitor  ingredient 
(G)  Open,  non-dispersive  use 
(S)  Chemical  intermediate 

(S)  Basestock  for  automotive  lubn- 
cants,  fuel  additive  for  mogas  and/ 
or  diesei  formulations 

(G)  Textile  dye 


(G)  Open  non-dispersive  use 

(G)  Open,  non-dispersive  use 

(G)  Non-dispersive  use. 

(S)  Moisture-cure  adhesive:  volumes 
are  predicted  values  for  each  sub- 
stance 


(G)  Polyoxyaikylene  polyester 
thane  block  polymer,  salt 
phosphorylated  polyester 

(G)  Aqueous  dispersion  of  a  polyester 
polyurethane 

(S)  Cyclopentene.  polymer  with  1 ,3- 
butadiene.  1-butene,  (2e)-2-butene, 
(2z)-2-butene,  2-methyl-1  -propene 
and  1 ,3-pentadiene' 

(S)  Benzene,  ethenyl-.  polymer  with 
1-butene,  (2e)-2-butene,  (2z)-2- 
butene,  cyclopentene,  2-methyl-1- 
propene  and  1 ,3-pentadiene* 

(S)  4.7-methano-1AMndene, 

3a,4,7,7a-tetrahydro-.  polymer  wlih 
1-butene,  (2e)-2-butene.  (2z)-2- 
benzene,  cyclopentene, 

ethenylbenzene, 

ethenylmethylbenzene,  l^indene 
( 1  -methylethenyObenzene,  2-meth- 
yl-1 -propene,  1,3-pentadiene  and  1- 
propenylbenzene' 

(S)  4,7-methano-l^indene, 

3a,4.7,7a-tetrahydro-,  polymer  wtih 
1-butene,  (2e)-2-butene,  (2z)-2- 
benzene,  cyclopentene. 

ethenylbenzene, 

ethenylmethylbenzene  lAvindene, 
2-methyl-1,3-butadiene,  (1- 

methylethenyl)benzene,  2-methyl-1  - 
propene,  1,3-pentadiene  and  1- 
propenylbenzene* 

(S)  2,5-furandione.  polymer  with  1- 
butene.  (2e)-2-butene,  (2z)-2- 
butene,  cyclopentene. 

ethenylbenzene,  2-methyl-l- 

propene  and  1,3-pentadiene' 

(S)  Benzene,  ethenyl-,  polymer  with 
1-butene,  (2e)-2-butene,  (2z)-2- 
butene,  cyclopentene,  2-methyl-1.3- 
butadiene,  2-methyl-1 -propene  and 
1,3-pentadiene' 

(S)   Benzene,   ethenyl- 
cyclopentene      and 
butadiene* 

(G)  Aluminum  alkylamide 

(G)  Dilithium  salt  of  methane  bndged 
substituted  bis  cyclopentadiene 

(G)  Polyisocyanate  prepolymer 

(G)  Substituted  imidazolium  salt 

(G)  Modified  acrylic  polymer 

(G)  Substituted  aliphatic  carboxylic 
acid 

(G)  Trimethylolpropane  esters 


(G)      Alanine,      rv[3-(acetylamino)-4- 
[(substituted)azo]phenyl]-n-ethyl-, 
ethyl  ester 
(G)  Modified  acrylic  polymer 
(G)  Hydroxy  functional  oligomer 
(G)  Blocked  aromatic  isocyanate 
(G)    Polyester    polyether    isocyanate 
polymer 


polymer  with 
2-methyl-1,3- 


P-99-1395 


P-99-1396 


P-99-1398 
P-99-1399 
P-99-1400 
P-99-1401 

P-99-1402 


P-99-1403 
P-99-1404 
P-99-1405 
P-99-1406 


P-91-1408 

P-95-0396 
P-95-0672 


P-98-0632 


Federal  Register/ Vol.  64    \o 

218 ''Friday,   Nnvember  \1.   1999 'Notices                          61643 

1.  47  Premanufacture  Notices  Received  From:  09/27/99  to  1 0/08/99— Continued 

~~                                                               T r T         ■                                                                     — ■ -m 

Case  No 

Received    '  P[°if  ^«^ 
r,  ,               Notice 

^^^^          End  Date 

. i 

Manufacturer/Importer 

Use 

Chemical 

P-99-1395 

09/27/99       j  12/26/99 

H.  B.  Fuller  Company 

(S)  Moisture-cure  adhesive;  volumes 
are  predicted  values  for  each  sub- 
stance 

(S)  Moisture-cure  adhesive;  volumes 

(G)    Polyester   polyether    isocyanate 
polymer 

P-9&-1396 

09/27/99         12/26/99 

H.  B.  Fuller  Company 

(G)    Polyester   polyether   isocyanate 

are  predicted  values  for  each  sub- 

polymer 

stance                                                i      "     '                                                                 1 

P- 99- 1397 

09/27/99       '■  12/26/99 

H.  B.  Fuller  Company 

(S)  Moisture-cure  adhesive;  volumes 
are  predicted  values  for  each  sub- 
stance 

(G)    Polyester    polyether    isocyanate 
polymer 

P-99-1398 

T~\       f^f^        *   r^  *^  <~i 

09'30  99          '2  29  99 

CBI 

(G)  Paper  softener 

(G)  Quaternary  ammonium  compourKJ 

P-99-1399 

09'30'99          ■!2  29'99 

CBI 

(G)  Thermoset  resin 

(G)  Aromatic  epoxide  resin 

P-99-1400 

09/30/99          12 '29 '99 

CBI 

(G)  Resin  coating 

(Gi  Rubber  modified  eooxv  acn/late 

P-99-1401 

09/30/99          12 '29  99 

CBI 

(G)    Additive     open,    non-dispersive     (G)  Salt  of  acidic  polymers' 

P-99-1402 

09/30/99         12/29/99 

CBI 

(G)    Additive,    open,    non-dispersive 

(G)  Acrylic  acid  ester  copolymer  with 

i 

use 

vinylimidazole.  grafted  with  styrene- 

P-99-1403 

09/29/99         12  28  99 

CBI 

acrylnitril  copolymer 
(S)  Ingredient  in  fragrance  compound      (S)  Cyclohexanemethanol.  2-hydroxy- 

',',4-trimethvl-.  (1f.2s.4n-* 

P-99-1404 

09/29/99       ,  12/28/99 

CBI 

(S)  Ingredient  in  fragrance  compound 

(S)  Cyclohexanemethanol.  2-hydroxy- 

P-99-1405 

09/29/99         12/28/99 

CBI 

(S)  Ingredient  in  fragrance  compound 

',',4-trimethyl-,  (1r.2f.4n-* 
(S)  Cyclohexanemethanol,  2-hydroxy- 
',',4-trimethyl-.  (1s.2f,4n-* 

P-99-1406 

09/29/99         12'28/99 

CBI 

(S)  Ingredient  in  fragrance  compound 

(S)  Cyclohexanemethanol,  2-hydroxy- 
a.a,4-trimethyl-,  (1s,2s,4/)-* 

In  table  11. 

EPA  provides  the  following     the  Notices  of  Commencement  to 

information 

to  the  extent  that  such 

manufacture  rt 

^ceived: 

information 

IS  not  claimed  as  CBI)  on 

II.  28  Notices  of  Commer 

icement  Frorr,.  09  27  99  to  10/08/99 

Case  No. 

Received  Date       \   Commencemeni 
port  Date 

— 1- ^—^ 

yim- 

Chemical 

P-91-1408 

10/08/99 

07/15./99 

(G)  Triethylamine-dimethylethanolamine  salt  of  styrene-acrylale  copoly- 
mer with  epoxy  ester 

P-95-0396 

10/07/99 

10/01/99 

(G)  Polyester  poiyether  isocyanate 

P-95-0672 

09/28/99 

09/07/99 

(S)   A   polymer  of    i.2-ethanediol:    1 ,4-benzenedicarboxylic  acid;   2.6- 
naphthalenedicarboxylic  acid,  dimethyl  ester;  2.2'-oxybisethanor 

P-98-0119 

10/07/99 

09/18/99 

(G)  Alkoxysilyl-functional  polydimethylsiloxane 

P-98-0289 

10/08/99 

09/09/99 

(G)  Metal  phenate/sulfonate/salicylate  complex 

P-98-0631 

10'05/99 

09/14/99 

(G)   1/v  imidazolium.   1  1'[alkanediylbis[4.1-phenylazo(1,2-dihydro-6-hy- 
droxy-alkyl-2-oxo-3.5-pyndindiyl)]]bis3-[alkyll.  salt  with  alkanoic  acid* 

P-98-0632 

10/05/99 

09/14/99 

(G)   1^-   imidazolium.    1.1'[alkanediylbis[4.l-phenylazo(1.2-dihydro-6-hy- 
droxy-alkyl-2-oxo-3.5-pyridindiyl)]]bis3-[alkyll,  salt  with  alkanoic  aokj* 

P-98-1008 

09  27  99 

09/01  99 

(G)  Substituted  azetidine  sulfonyl  chloride 

P-98-1042 

10'08/99 

09^-' 99 

(G)  Styrenated  epoxy  acrylate  polymer 

P-99-0079 

10  07 '99 

06  1 3/99 

(S)  2-propenoic  acid    2-methyl-.  monoester  with  1.2-propanediol.  poly- 
mers with  hyaroxy-terminated  acrylonitnle-butadiene  polymer,  4,4'-(1- 
methyieinyhaeneiDisjcyciohexanol]  and  4,4-tdi' 

P-99-0328 

10/05/99 

09/22/99 

(G)  Polyester  poiyoi 

P-99-0535 

10/05/99 

10/01/99 

(G)  Acrylic  uva  polymer 

P-99-0545 

09/28/99 

09'20'99 

(S)  Octadecanoic  acid,  compound  with  2-(2-aminoethoxy)  ethanol  (1:1)* 

P-99-0546 

09/28/99 

09  16  99 

(S)   Isooctadecanoic  acid,   compound  with  2-(2-aminoethoxy)  ethanol 

(1:1)* 

P-99-0579 

10/05/99 

09/24/99 

(G)  Fatty  acic  esters 

P-99-0584 

09/28/99 

09/17/99 

(S)  Dodecanoic  acid,  compound  with  2-(2-aminoethoxy)ethanol  (1:1)* 

P-99-0606 

10/05/99 

" 

09/20/99 

(G)  Perfluoroaikylethyl  amphoteric 

P-99-0608 

10/05/99 

09/10/99 

(G)  Perfluoroaikylethyl  amine 

P-99-0609 

10/05/99 

09/09/99 

(G)  Perfluoroaikylethyl  ester 

P-99-0615 

10/07'99 

09/28/99 

(G)  Allyl  ester  oligomer;  allyl  ester  resin 

P-99-0666 

09/27/99 

09/10/99 

(G)  Sulfonyl  urea 

P-99-0723 

09/27/99 

09/20/99 

(G)  Phenoxazin-5-ium,  3-substituted-7-substituted,  salt 

P-99-0737 

10/01/99 

09/21/99 

(G)  Acrylic  polymer 

P-99-0944 

1C 

)/07/99 

09'23/99 

(G)  Xylyi  phosphate 

■ 
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II.  28  Notices  of  Commencement  From:  09/27/99  to  10/08/9&— Continued 

Case  No 

Received  Date 

Commencement/Im- 
port Date 

Chemical 

P-99-0948 

10/05/99 

09/20/99 

(S)  Dodecanedioic  acid,  polymer  with  1.4-butanediol.  hexanedioic  acid, 
1 .6-hexanediol,  a-hydro-omega-hydroxypoly[oxy(methyl-1 .2- 
ethanediyl)].  l,r-methylenebis(4-isocyanatobenzene]  and  2- 
oxepanone* 

P-99-<3949 

10/05/99 

09/23/99 

(S)  1 .3-benzenedicarboxylic  acid,  polymer  with  1 ,4-ben2enedicarboxylic 
acid,  1,4-butanediol.  dodecanedioic  acid,  hexanedioic  acid.  1,6- 
hexanedioi,  l,r-methylenebis[isocyanatobenzenel  and  2,2'- 
oxybis(ethanol]* 

P-99-0954 

09/29/99 

09/23/99 

(G)  Modified  polyacrylate 

P-99-1002 

10/0S99 

09/30/99 

(S)  Phenol,  4,4'-(1-methylethylidene)bis-,  polymer  with 
(chloromethyl)oxirane  and  a,a'.a"-1 .2,3-propanetnyltris[omega- 
(oxiranylmethoxy)poly(oxy(methyl-1.2-ethanediyr)l' 

List  of  Subjects 

Environmentcil  pnitection, 
Premanufacture  notices. 

Dated:  October  26,  1999. 

Deborah  A.  Williams, 

Acting  Director.  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

\  FK  DcK    t)q_2fi=iHfi  Filed  11-10-99;  8:45  am] 

BILLING  CODC  8S60-5O-F 


EQUAL  EMPLOYME^fr  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 

Emplnvnu'nt  (1p[u>rtiinit\  Cfimmission. 

DATE  AND  TIME:  Tuesday,  November  16, 
1999,  at  2:00  p.m.  (Eastern  Time). 

PLACE:  Clarence  Mitc:hell  Conference 
Room  on  the  4th  Floor  of  the  EEOC 
Office  Buildins.  IHOl  "L"  Street,  N.W., 
Washington,  DC.  2U507. 

STATUS:  The  meeting  will  be  open  to  the 

public 

MATTERS  TO  BE  CONSIDERED: 

1.  AnnnuncemtMit  of  Nutation  Votes, 
and 

2.  Reports  to  the  Commission  by  the 
Office  of  General  Counsel  and  Office  of 
Field  Programs. 

Note:  Any  matters  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  published  notices  on 
EEOC  Commission  meeting  in  the  Federal 
Register  the  Commission  also  provides 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  meetings). 
Please  telephone  (202)  663-7100  (voice)  and 
(202)  663-4074  (TDD)  at  any  time  for 
information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Exec:utive  Officer  on 
(202) 663-4070 


Dated:  November  9,  1999. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[PR  Doc.  99-29709  Filed  11-9-99:  2:28  pm] 

BtLLING  CODE  6750-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  99-22371 

2000  Maximum  Reimbursement  Fee  for 
Amateur  Operator  Examinations 

October  29,  1999. 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  Public  Notice  announces 
that,  effective  January  1,  2000.  the 
maximum  allowable  reimbursement  fee 
for  an  amateur  operator  license 
examination  will  be  SB. 66.  This  amount 
is  based  on  a  2.6%  increase  in  the 
Department  of  Labor  Consumer  Price 
bidex  between  September.  1998,  and 
September.  1949 

FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission, 
Washington,  DC  20554,  (202)  418-0690. 
DATES:  Fffcrtivp  lanuarv  1.  2000 
SUPPLEMENTARY  INFORMATION:  Effective 
January  1,  2000,  the  maximum 
allowable  reimbursement  fee  for  an 
amateur  operator  license  examination 
will  be  $6.66.  This  amount  is  based  on 
a  2.6%  increase  in  the  Department  of 
Labor  Consumer  Price  Index  between 
September,  1998,  and  September.  1999.' 

Volunteer  examiners  (VEs)  and 
volunteer-examineer  coordinators 
(VECs)  mav  charge  examinees  for  out-of 
pocket  expenses  incurred  in  preparing, 
processing,  administering,  or 
coodinating  examinations  for  amateur 
operator  licenses.  The  amount  of  any 


'  Consumer  Price  Index  Detailed  Report,  U.S. 
Department  of  L.abor,  Bureau  of  Labor  Statistics 
(September  1999). 


such  reimbursement  fee  from  any  one 
examinee  for  any  one  examination 
session,  regardless  of  the  number  of 
elements  administered,  must  not  exceed 
the  maximum  allowable  fee.  Where  the 
VEs  and  the  VEC  both  desire 
reimbursement,  they  jointly  decide 
upon  a  fair  distribution  of  the  fee. 

This  announcement  is  made  pursuant 
to  §  97.527  of  the  Commission's  Rules, 
47  CFR  97.527. 

Federal  C^ommunications  Commission. 

D'wana  R.  Terry, 

Chwf.  Public  Safety  and  Private  Wireless 

Division.  Wireless  Telecommunications 

Bureau. 

[FR  Doc.  99-29551  Filed  11-10-99;  8:45  am] 

BILLING  CODE  671 2-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225,41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  26,  1999. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Manager 
of  Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 


FEDERAL  I 


persons  ma\ 
writing  on  t] 
the  BHC  Ad 
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I   Steven  A.  and  Rolande  K. 
Petterson.  San  Luis  Obispo.  California; 
Dale  L.  and  Carolee  Petterson,  Menlo 
Park,  California:  Evelyn  V.  Hels,  Santa 
Barbara,  California:  and  Tres  Pueblo 
Partnership,  San  Luis  Obispo, 
California:  all  to  retain  voting  shares  of 
First  Bancshares.  Inc.,  San  Luis  Obispo. 
California,  and  thereby  indirectlv  retain 
voting  shares  of  First  Bank  of  San  Luis 
Obispo,  San  Luis  Obispo,  California. 

Board  of  Governors  of  the  Federal  Reserve 
Svsfem.  N'ovemher  8.  1999. 
Robert  de\".  Frierson, 
A  ^'iociate  Secretary  of  the  Board. 
FR  Dot    99-29608  Filed  n-10-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and-  or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv. 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reser\'e  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  6, 
1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Main  Street  Trust.  Inc..  Champaign, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Banklllinois 
Financial  Corporation,  Champaign. 


Illinois,  and  thereby  indirectly  acquire 
Banklllinois.  Champaign,  Illinois:  and 
First  Decatur  Bancshares.  Inc.,  Decatur. 
Illinois,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Decatur. 
Decatur,  Illinois,  and  First  Trust  Bank  of 
Shelbyville,  Shelbyville.  Illinois, 

In  connection  with  this  application, 
-Applicant  also  has  applied  to  acquire 
FirsTech,  Inc.,  Decatur.  Illinois,  and 
thereby  engage  m  data  processing  and 
data  transmission  services,  pursuant  to 
§225.28(b)[14)  of  Regulation  V. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  .Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Country-Banc  Holding  Companv. 
Edmond.  Oklahoma:  to  acquire  90 
percent  of  the  voting  shares  of  American 
Heritage  Bancorp.  Inc..  El  Reno, 
Oklahoma,  and  therebv  indirectly 
acquire  American  Heritage  Bank^^El 
Reno,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5. 1999, 

lennifer  J.  Johnson, 

Secretary-  of  the  Board. 

[FR  Doc.  99-29541  Filed  11-10-99;  8:45  am) 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
18431  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  IS  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.281  or  that  the  Board  has 
determined  by  Order  to  be  closelv 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
e.xpress  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

L^nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  26,  1999. 


A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Libertv  Street.  New  York, 
New  York  10045-0001: 

1.  Deutsche  Bank  AG.  Frankfurt 
(Main)  Federal  Republic  of  Germany;  to 
engage  de  novo  through  DB  Advisors 
L.L.C,  (DB  Advisors).  New  York,  New 
York,  in  acting  as  a  conunoditv  pool 
operator  for  private  Umited  partnerships 
and/or  trusts  organized  as  commodity 
pools  investing  in  assets  (Assets)  in 
which  a  bank  holding  companv  is 
permitted  to  invest,  pursuant  to  § 
225.24(a)(3)  of  Regulation  Y;  in  acting  as 
investment  advisor  to  the  investment 
vehicles  organized  by  Notificant  to 
invest  in  the  Assets,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y;  and  in 
providing  administrative  services, 
currently  provided  to  open-end 
investment  companies  by  Notificant,  to 
closed-end  investment  companies. 
These  activities  will  be  conducted 
worldwide. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  5.  1999, 
Jennifer  J.  Johnson, 
Secretary-  of  the  Board. 
[FR  Doc,  99-29540  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

[File  No  991  0244] 

Dominion  Resources,  Inc.,  et  al.: 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission'. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  December  7,  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  600  Pennsvlvania.  Ave.,  NW, 
Washington,  DC  20580 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  <jt  Norman  .\rmstrong, 
FTGH-374.  bUO  Pennsvlvania.  Ave., 
NW.  Washington.  D.C.  20580.  (202) 
326-2574  oi  326-2682 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S,C, 
46  and  Section  2.34  of  the  Commission's 
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Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  bv  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  November  5,  1999),  on 
the  World  Wide  Web.  at  "http:/  ' 
www, ftc.gov/os/actions97. htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room.  Room  H- 
130,  600  Pennsylvania  Avenue.  NW. 
Washington.  D,"C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159.  600  Pennsylvania 
Ave..  NW.  Washington.  D.C.  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3'  ^  inch  diskette 
containing  an  electronic  copy  of  the 
Cfimment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Analysis  of  Agreement  Containing 
Consent  Orders  To  Aid  Public  Comment 

The  Federal  Trade  Commission 
('"Commission  ■)  has  accepted  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Ordfrs  ("Consent 
Agreement")  from  Dominion  Resources, 
Inc.  ("Dominion")  and  Consolidated 
Natural  Gas  Company  ("CNG"),  which 
is  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
Dominion's  acquisition  of  CNG.  Under 
the  terms  of  the  agreement.  Dominion 
will  be  required  to  divest  Virginia 
Natural  Gas.  Inc.  ("VNG"),  a  subsidiary 
of  CNG.  which  provides  local  gas 
distribution  service  within  the 
Commonwealth  of  Virginia,  within  the 
time  period  set  forth  in  the  Stipulation 
entered  into  between  the  staff  of  the 
State  Corporation  Commission  of  the 
Commonwealth  of  Virginia,  Dominion, 
and  CNG  in  State  Corporation  Case  No. 
PUA99002U 

The  proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  davs  for  reception  of 
comments  bv  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  thirty  (30)  davs,  the  Commission 


will  again  review  the  proposed  Consent 
Agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  proposed  Consent 
Agreement  or  make  final  the  Decision  & 
Order. 

Pursuant  to  an  Agreement  and  Plan  of 
Merger  dated  March  31.  1999,  amended 
May  11,  1999.  Dominion  agreed  to 
acquire  100  percent  of  the  issued  and 
outstanding  voting  securities  of  CNG  for 
$5.3  billion.  The  Commission's 
Complaint  alleges  that  the  acquisition,  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended,  15 
U.S.C.  §  18,  and  Section  5  of  the  Federal 
Trade  Commission  Act,  as  amended,  15 
U.S.C.  §45,  in  the  market  for  the 
generation  of  electric  power  in 
southeastern  Virginia. 

Dominion,  through  its  subsidiary- 
Virginia  Power,  accounts  for  more  than 
70  percent  of  the  electric  power 
generation  capacity  in  the 
Commonwealth  of  Virginia.  CNG. 
through  its  VNG  subsidiary,  is  the 
primary  distributor  of  natural  gas  in 
southeastern  Virginia.  Natural  gas  is  one 
of  a  limited  number  of  fuels  that  are 
used  in  the  operation  of  an  electric 
generating  facility  that  supplies  electric 
power  to  residential  and  commercial 
customers.  The  generation  of  electric 
power  in  the  Commonwealth  of  Virginia 
is  regulated  by  the  Virginia  State 
Corporation  Commission  and  the 
Federal  Energy  Regulatory  Commission. 
Deregulation  of  the  electric  power 
generation  business  in  Virginia  is  slated 
to  begin  on  January'  1,  2002. 

The  market  for  the  generation  of 
electric  power  is  highly  concentrated, 
and  the  proposed  acquisition  would 
combine  the  dominant  provider  of 
electric  power  in  the  Commonwealth  of 
Virginia  with  the  primary  distributor  of 
natural  gas  in  southeastern  Virginia. 
With  the  acquisition  of  CNG  by 
Dominion,  entry'  into  the  electric  power 
generation  market  in  southeastern 
Virginia  by  companies  unaffiliated  with 
Dominion  may  be  deterred  because  of 
Dominion's  control  over  VNG. 
Dominion's  control  over  VNG  would 
likely  deter  or  disadvantage  new  entry 
into  the  electric  power  generation 
market  because  Dominion  may  be  able 
to  raise  the  costs  of  entry  and 
production  to  new  entrants.  The 
proposed  acquisition  would  therefore 
allow  Dominion  to  exercise  market 
power  unilaterally  in  southeastern 
Virginia,  increasing  the  likelihood  that 
purchasers  of  electric  services  would  be 
forced  to  pay  higher  prices. 

Substantial  barriers  to  new  entry  exist 
in  the  market  for  the  generation  of 
electric  power.  Entry  into  the  electric 
power  generation  market  in 


southeastern  Virginia  by  construction  of 
plants  that  use  fuels  other  than  natural 
gas  is  unlikely  to  occur  due  to 
environmental  restrictions.  Natural  gas 
is  increasingly  the  fuel  of  choice  for  new 
electric  generation  plant  construction. 
With  Dominion's  acquisition  of  CNG 
and  its  subsidiary  VNG,  Dominion  may 
be  able  to  deter  new  entry  by  raising  the 
costs  of  entry  and  production.  The 
market  for  the  delivery  of  natural  gas  in 
southeastern  Virginia  is  also 
characterized  by  high  barriers  to  entry-. 
It  would  be  costly  and  time  consuming 
for  other  natural  gas  transportation 
companies  to  extend  pipelines  from 
their  existing  network  to  southeastern 
Virginia.  Moreover,  other  pipelines  near 
the  relevant  area  lack  sufficient  excess 
capacity  to  support  a  new  pipeline  into 
the  area,  and  VNG  has  substantial 
excess  capacity.  Because  of  the 
difficulty  of  entry-  into  the  natural  gas 
distribution  market  in  southeastern 
Virginia,  new  entry  is  unlikely  to  deter 
or  counteract  the  anticompetitive  effects 
of  the  transaction. 

The  Consent  Agreement  effectively 
remedies  the  acquisition's 
anticompetitive  effects  in  the  market  for 
the  generation  of  electric  power  by 
requiring  Dominion  to  divest  VNG 
pursuant  to  the  terms  of  the  Stipulation 
entered  into  by  Dominion  and  the  staff 
of  the  State  Corporation  Commission  of 
the  Commonwealth  of  Virginia  in  State 
Corporation  Case  No.  PUA990020. 
Under  the  Stipulation,  Dominion  has 
one  year  to  divest  VNG  to  a  third  party, 
and  if  it  is  unable  to  find  a  suitable 
purchaser.  Dominion  must  spin  off  VNG 
to  its  shareholders.  The  Federal  Trade 
Commission's  Consent  Agreement 
requires  Dominion  to  comply  with  the 
terms  of  the  Stipulation,  and  further 
prohibits  any  Dominion  shareholder 
from  receiving  more  than  5  percent  of 
the  voting  shares  of  VNG.  In  order  to 
ensure  that  VNG  remains  a  viable, 
independent  competitor  pending  its 
divestiture,  the  Federal  Trade 
Commission  has  issued  on  Order  to 
Hold  Separate.  Under  the  Order  to  Hold 
Separate,  Dominion  and  CNG  shall 
continue  to  provide  services  to  VNG 
that  CNG  is  currently  being  provided 
until  V^NG  is  divested.  The  Order  to 
Hold  Separate  further  provides  that  the 
Federal  Trade  Commission  may  appoint 
an  independent  auditor  to  monitor 
Dominion's  and  CNG's  compliance  with 
their  obligations  to  hold  VNG  separate 
and  independent. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Consent  Agreement,  and  it  is 
not  intended  to  constitute  an  official 
interpretation  of  the  Consent  Agreement 
or  to  modify  its  terms  in  any  way. 
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By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc.  99-29569  Filed  11-10-99:  8:45  am) 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  98D-0316  and  98D-0317] 

"Guidance  for  Industf7:  Providing 
Regulatory  Submissions  to  the  Center 
for  Biologies  Evaluation  and  Research 
(CBER)  in  Electronic  Format-Biologies 
Marketing  Applications  [Biologies 
License  Application  (BLA),  Product 
License  Application  (PLA)/ 
Establishment  License  Application 
(ELA)  and  New  Drug  Application 
(NDA)]";  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 

availability  of  a  document  entitled 
"Guidance  for  Industry:  Providing 
Regulatory  Submissions  to  the  Center 
for  Biologies  and  Research  (CBER)  in 
Electronic  Format-Biologies  Marketing 
Applications  [Biologies  License 
Application  (BLA).  Product  License 
Application  (PLA)/Establishment 
License  Application  (ELA)  and  New 

1  ug  r\ppllLclllull  i,.>l-'j"^Ji         1  lie 

guidance  document  provides 
information  regarding  the  electronic 
submission  of  license  applications,  i.e.. 
BLA.  PLA/ELA.  NDA.  and  supplements 
and  amendments  to  those  applications 
intended  for  submission  to  Onter  for 
Biologies  Evaluation  and  Research 
(CBER).  This  guidance  document  is  part 
of  CBER's  effoil  to  develop  an  efficient 
process  for  electronic  submissions  of 
regulator\-  information  relating  to  the 
development  and  marketing  of 
biological  products.  Submissions  in 
electronic  format  are  voluntary. 
DATES:  Written  comments  mav  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Guidance  for  Industry:  Providing 
Regulator}-  Submissions  to  the  Center 
for  Biologies  and  Research  (CBER)  in 
Electronic  Format-Biologies  Marketing 
Applications  [Biologies  License 
Application  (BLA).  Product  License 
Application  (PLA)/Establishment 
License  Application  (ELA)  and  New 
Drug  Application  (NDA)]"  to  the  Office 
of  Communication.  Training,  and 


Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  Food  and  Drug 
Administration.  1401  Roekville  Pike, 
Roekville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  mav  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-83 5-4 709 
or  301-827-1800.  or  by  fax  by  calling 
the  FAX  Information  Svstem  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  LNFORMATION 
section  for  electronic  access  to  the 
guidance  document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm    1061.  Roekville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Roekville  Pike,  suite  400N,  Roekville. 
MD  20852-1448.  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Providing  Regulatory 
Submissions  to  the  Center  for  Biologies 
and  Research  (CBER)  in  Electronic 
Format-Biologies  Marketing 
Applications  [Biologies  License 
Application  (BLA).  Product  License 
Application  (PLA)/Establishment 
Liren.sR  Application  (ELA)  and  New 
Drug  Application  (NDA)]."  This 
guidance  document  is  intended  to 
provide  a  degree  of  uniformity  for 
electronically  submitted  biologies 
marketing  applications  to  assure  timely 
review,  archiving,  and  retrieval 
processes  for  agency  reviewers,  and  to 
describe  those  electronic  formats  that 
CBER  is  currently  able  to  support  for 
review  and  archive  purposes.  The 
guidance  announced  in  this  notice 
finalizes  the  two  draft  guidances 
entitled  "Draft  Guidance  for  Industry: 
Electronic  Submissions  of  a  Biologies 
License  Application  (BLA)  or  Product 
Lit;ense  .Application  (PLA)/ 
Establishment  License  Application 
(ELA)  to  the  Center  for  Biologies 
Evaluation  and  Research,"  and  "Draft 
Guidance  for  Industry:  Electronic 
Submissions  of  Case  Report  Forms 
(CRF's).  Case  Report  Tabulations 
(CRT's)  and  Data  to  the  Center  for 
Biologies  E\-aluation  and  Resear(.h,  " 
which  were  announced  m  the  Federal 
Register  of  fune  1.  1998  (63  FR  29741 
and  29739.  respectively).  In  the  Federal 
Register  of  January  28,  1999  (64  FR 
4433),  FDA  announced  the  availability 


of  a  document  entitled  "Guidance  for 
Industry  on  General  Considerations  for 
Providing  Regulatory-  Submissions  in 
Electronic  Format  '  which  provided  a 
list  of  guidance  documents  that  are 
under  development  regarding  electronie 
submissions,  and  guidance  on  general 
issues  relevant  to  all  electronic 
submissions. 

In  the  Federal  Register  of  March  20. 
1997  (62  FR  13430).  FDA  published  the 
electronic  records:  electronic  signatures 
final  rule,  which  provided  for  the 
voluntary  submission  of  parts  or  all  of 
an  application,  as  defined  in  the 
relevant  regulations,  in  electronic 
format  without  an  accompanying  paper 
copy  (21  CFR  part  11).  FDA  also 
established  public  docket  number  92S- 
0251  to  provide  a  permanent  location 
for  a  list  of  the  agency  units  that  are 
prepared  to  receive  electronic 
submissions  and  the  specific  types  of 
regulatory  records  that  can  be  accepted 
in  electronic  format  (62  FR  13467, 
March  20,  1997).  CBER  will  identify  in 
this  public  docket  any  submission  type 
that  can  be  reviewed  and  archived  in  an 
electronic  format  as  they  become 
available.  This  public  docket  can  be 
accessed  on  the  Internet  at  http:// 
www.fda.gov/ohrms/dockets/dockets/ 
92s0251/92s0251.htm. 

This  guidance  document  represents 
the  agency's  current  thinking  with 
regard  to  regulatory  submissions  in 
electronic  format.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirement  of  the  applicable  statute, 
regulations,  or  both.  As  with  other 
guidance  documents,  FDA  does  not 
intend  this  document  to  be  all-inclusive 
and  cautions  that  not  all  information 
may  be  applicable  to  all  situations.  The 
document  is  intended  to  provide 
information  and  does  not  set  forth 
requirements. 

n.  Comments 

Interested  persons,  may  at  anv  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fdd.gov/cber/guidelines.htm. 

Dated:  November  5.  1999. 
Margaret  M.  Dotzel. 

Acting  Associate  Commissioner  for  Policy. 
|FR  Doc.  99-29.549  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nos.  99D-4575  and  990-4576] 

Draft  Guidances  for  Industry  on  Food- 
Contact  Substance  Notification 
System;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  draft  guidance 
documents  entitled  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances:  Chemistry 
Recommendations."  and  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances:  Toxicology 
Recommendations."  These  documents 
are  intended  to  provide  guidance  for 
industry  regarding  the  preparation  of 
premarket  notifications  (PMN's)  for 
food-contact  substances  (FCS's).  In 
addition,  FDA  Form  No.  3480  entitled 
"Notification  for  New  Use  of  a  Food 
Contact  Substance"  is  being  made 
available  as  an  attachment  to  each  of 
these  guidance  documents.  This  form  is 
provided  for  comment  as  part  of  the 
collection  of  information  for  the 
notification  system  for  FCS's.  FDA  is 
providing  these  draft  guidances  as  part 
of  its  implementation  of  the  PMN 
process  for  FCS's  established  by  the 
FDA  Modernization  ,^ct  of  1997 
(FDAMA)  (Public  Law  10,5-115). 
DATES:  Submit  written  i:omments 
concerning  these  draft  guidances  by 
February  14.  2000.  Submit  written 
comments  concerning  the  collection  of 
information  by  January  11,  2000, 
ADDRESSES:  Submit  written  comments 
concerning  these  draft  guidances  and 
the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061.  Rockville, 
MD  20852  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Submit  written  requests  for 
single  copies  of  the  draft  guidances  to 


the  Office  of  Premarket  Approval  (HFS- 
200),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204, 
202^18-3100,  FAX  202-418-3131.  All 
requests  should  identiPv  the  draft 
guidances  by  the  titles  listed  above.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  these  draft 
guidances. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3083. 
SUPPLEMENTARY  INFORMATION: 

I.  Bacl(ground 

FDAM,\  amended  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348)  to  establish  a 
PMN  process  as  the  primary  method  for 
authorizing  new  uses  of  food  additives 
that  are  FCS's.  A  "food  contact 
substance"  is  defined  in  section 
409(h)(6)  of  the  act  as  "any  substance 
intended  for  use  as  a  component  of 
materials  used  in  manufacturing, 
packing,  packaging,  transporting,  or 
holding  food  if  such  use  is  not  intended 
to  have  any  technical  effect  in  such 
food,"  Once  the  PMN  process  begins  to 
operate  (see  section  409(h)(5)  of  the  act), 
FDA  expects  most  new  uses  of  FCS's 
that  previously  would  have  been 
regulated  by  issuance  of  a  listing 
regulation  in  response  to  a  food  additive 
petition  (FAP)  or  would  have  been 
exempted  from  the  requirement  of  a 
regulation  under  the  threshold  of 
regulation  (TOR)  process  will  be  the 
subject  of  PMN's.  FDA  is  announcing 
the  availability  of  two  draft  guidance 
documents  entitled  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances:  Chemistry 
Recommendations,"  and  "Preparation  of 
Premarket  Notifications  for  Food 
Contact  Substances:  Toxicology 
Recommendations."  These  documents 
are  intended  to  provide  guidance  for 
industry  regarding  the  preparation  of 
PMN's  for  FCS's.  FDA  is  providing  these 
draft  guidances  as  part  of  its 
implementation  of  the  PMN  process  for 
FCS's  established  by  FDAMA. 

II.  Significance  of  Guidance 

These  two  draft  guidance  documents 
represent  the  agency's  current  thinking 
on  the  data  and  information  that  should 
be  submitted  in  a  PMN  for  the  use  of  an 
FCS.  These  draft  guidance  documents 
do  not  create  or  confer  any  rights  for  or 
on  any  person  and  do  not  operate  to 
bind  FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 


applicable  statute  and  regulations. 
These  two  draft  guidance  documents  are 
level  1  guidances  under  the  agency's 
good  guidance  practices  (62  FR  8961. 
February  27,  1997). 

III.  Electronic  Access 

The  draft  guidances  may  also  be 
accessed  via  the  Internet  at  the  Center 
for  Food  Safety  and  Applied  Nutrition 
website  at  http://www.fda.gov/cfsan, 

TV.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  PRA)  (44  U.S.C  3501-3520), 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
""Collection  of  information"'  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR  1320.3 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  partv.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Food-Contact  Substances 
Notification  System 

Description:  Section  409(h)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  establishes  a  premarket 
notification  process  for  FCS's,  Section 
409(h)(6)  of  the  act  defines  a  "food 
contact  substance  "  as  "any  substance 
intended  for  use  as  a  component  of 
materials  used  in  manufacturing, 
packing,  packaging,  transporting,  or 
holding  food  if  such  use  is  not  intended 
to  have  anv  technical  effect  in  such 
food,"  Section  409(h)(3)  of  the  act 
requires  that  the  notification  process  be 


utilized  for 
FCS's,  exce 
that  the  sub 
review  of  ai 
of  the  act  is 
adequate  as 
409(h)(1)  of 
notification 
identity  anc 
and  the  has 
(ieterminati 
the  intende 
section  409 
the  general 
additives,  tJ 
comparable 


The  above  e 
of  submissii 
receives  for 
FAP  proces 
assumption 

1 .  FDA  es 

FAP's  and  1 
approximat 
recent  influ 
and  54,  resf 
based  on  an 
companies  | 
FCS's  and  tl 
FAP's  and  1 
submitted  ti 

2.  FDA  al 
expected  dt 
second  lowi 
burden  for  j 
will  primari 
filling  out  F 
verifying  th 
effective,  an 
documentat 

3.  Based  c 
typically  su 
requests,  FE 
tiers  of  PMb 
levels  of  bui 
information 

4.  FDA  es 
of  hours  nee 
information 
within  each 


Federal  Register/ Vol.  64.  No.  218/Fnday,  \ovember  12,  1999    Notirpv 


61649 


utilized  for  authorizing  the  marketing  of 
FCS's.  except  where  FDA  determines 
that  the  submission  and  premarket 
review  of  an  FAF  under  section  409(b) 
of  the  act  is  necessar\'  to  provide 
adequate  assurance  of  safetv.  Section 
409(h)(1)  of  the  act  requires  that  a 
notification  include  information  on  the 
identity  and  the  intended  use  of  the  FCS 
and  the  basis  for  the  notifier's 
determination  that  the  FCS  is  safe  under 
the  intended  conditions  of  use.  Because 
section  409{h)(])  of  the  act  references 
the  general  safety  standard  for  food 
additives,  the  data  in  a  PMN  should  be 
comparable  to  the  data  in  an  FAF.  FDA 


is  announcing  the  availability  for 
comment  of  two  draft  guidance 
documents  that  are  part  of  the  agency's 
implementation  of  the  PMN  program, 
which  will  largely  replace  the  FAP 
process  for  those  food  additives  that  are 
FCS's.  The  information  to  be  collected 
is  information  on  the  manufacture  and 
intended  use  of  the  FCS.  studies  relating 
to  the  safety  of  the  FCS.  and  other 
information  necessary  to  demonstrate 
that  the  FCS  is  safe  under  the  intended 
conditions  of  use. 

FDA  is  also  making  available  for 
comment  FDA  Form  No.  3480  entitled 
"Notification  for  New  Use  of  a  Food 


Contact  Substance"  for  a  notification  for 
a  new  use  of  a  FCS.  FDA  believes  that 
this  form  will  facilitate  both  preparation 
and  review  of  notifications  since  the 
form  will  serve  to  organize  information 
necessary  to  support  the  safety  of  the 
use  of  the  FCS.  The  burden  of  filling  out 
the  appropriate  form  has  been  included 
in  the  burden  estimate  for  the 
notification. 

Description  of  Respondents: 
Manufacturers  of  food-contact 

substances. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


Form 

No  of 
Respondents 

Annual 

Frequency  per 

Response 

1 

Total  Annual            Hours  per 

Responses             Response 

Total  Hours 

FDA  34802 
FDA  3480  3 
FDA  3480" 
FDA  34805 
Total 

200 

125 

45 

16 

1 
2 
2 
1 

200 

250 

90 

16 

25 

120 
150 
150 

5.000 
30.000 
13.500 

2,400 
50.900 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

^  Duplicate  notifications  for  uses  o!  FCS  s 

3  Notifications  for  uses  that  would  currently  be  the  subject  of  exemptions  jnder  21  CFR  170.39  or  very  simple  FAP's. 

"  Notifications  for  uses  that  would  currently  be  the  subject  of  moderately  complex  FAP's. 

s  Notifications  for  uses  that  would  currently  be  the  subiect  of  more  complex  FAP's, 


The  above  estimate  is  based  on  the  tvpes 
of  submissions  that  FDA  currentlv 
receives  for  FCS's  in  the  TOR  and  the 
FAP  processes  and  the  following 
assumptions  and  information: 

1.  FDA  estimates  that  the  likely 
increase  in  PMN's  over  the  number  of 
FAP's  and  TOR  requests  will  be 
approximately  four  times  the  highest 
recent  influx  of  these  submissions  (50 
and  54,  respectively).  This  factor  is 
based  on  an  analysis  of  the  number  of 
companies  producing  various  types  of 
FCS's  and  the  types  of  FCS's  for  which 
FAP's  and  TOR's  are  most  commonlv 
submitted  to  FDA. 

2.  FDA  also  has  included  200 
expected  duplicate  submissions  in  the 
second  lowest  tier.  FDA  expects  that  the 
burden  for  preparing  these  notifications 
will  primarily  consist  of  the  notifier 
filling  out  FDA  Form  No.  3480. 
verifving  that  a  previous  notification  is 
effective,  and  preparing  necessary- 
documentation. 

3.  Based  on  the  amount  of  data 
typically  submitted  in  FAP's  and  TOR 
requests.  FDA  identified  three  other 
tiers  of  PMN's  that  represent  escalating 
levels  of  burden  required  to  collect 
information. 

4.  FDA  estimated  the  median  number 
of  hours  necessarv'  for  collecting 
information  for  each  type  of  notification 
within  each  of  the  three  tiers,  and  the 


cost  of  developing  necessary  data  based 
on  input  from  industry  sources. 

\.  Comments 

Interested  persons  may.  on  or  before 
Februar>-  14.  2000.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
two  draft  guidance  documents.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  mav 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  numbers 
found  in  brackets  in  the  heading  of  this 
document.  Submit  written  comments 
concerning  this  collection  of 
information  to  the  Dockets  Management 
Branch  by  January  11.  2000  The  draft 
guidance  documents  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  Received 
comments  will  be  considered  when 
determining  whether  to  amend  the 
guidance. 

Dated:  No\  ember  1,  1999. 
Margaret  .M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
(PR  Doc   99-29493  Filed  11-10-99;  8:45  am] 
BILLING  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Council:  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisor}'  body  scheduled  to  meet 
during  the  month  of  December  1999. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  December  1,  1999;  9:00 
a.m.-5:00  p.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H.  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  full  Commission  will  meet  on 
Wednesday,  December  1,  1999,  from  9:00 
a.m.  to  5:00  p.m.  Agenda  items  will  include, 
but  not  be  limited  to:  A  discussion  of  the 
Government  Accounting  Office  Report;  a 
discussion  of  the  six-month  severity  criteria 
to  allow  compensation  for  injuries,  such  as 
Intussusception;  updates  from  the 
Department  of  Justice  and  the  National 
Vaccine  Program  Office;  and  routine  program 
reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Commission 
meeting  on  December  1,  1999.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
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providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Shelia  Tibbs,  Principal 
Staff  Liaison,  Division  of  Vaccine  Injury 
Compensation.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  Room  8A— 46,  5600  Fishers 
Ldne  Rockviile.  MD  20857,  Telephone  (.301) 
44.'i-H.')93.  Requests  should  contain  the  name. 
dddress.  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 

Persons  who  do  not  File  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Rooms 
G  and  H  on  December  1,  1999.  These  persons 
will  be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Tibbs  at 
(301)443-6593. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  4,  1999. 
Jane  M.  Harrison. 

Dirrrtar.  Division  of  Policy  Review  and 
Coordination. 

IFR  Dot.  99-29492  Filed  11-10-99;  8:45  am] 
HLUNG  CODE  4160-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  tn  Public  Law  92^63, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  November  and 
December  1999. 

A  summarv-  of  the  meetings  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Coral  Sweeney.  Review 
Specialist.  SAMHSA.  Office  of  Policy 
and  Program  Coordination.  Division  of 
E.xtramural  Activities,  Policv,  and 
Review,  5600  Fishers  Lane,  Room  17- 
89,  Rockviile.  Man  land  20857. 
Teleohone: 301-443-2998 

SuDStantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552bt  (6)  and  5  U.S.C. 
App.2.  §  10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  November  15-19, 
1999. 

Place:  Bethesda  Marriott  5151  Pooks 
Hill  Road.  Bediesda.  MD  20814. 

C/osec/;  November  15-19.  1999.  8:30 
a.m.-5:00  p.m. /adjournment. 

Panel:  Community  Treatment 
Program,  PA  99-050. 

Contact:  Michael  Koscinski.  Room 
17-89.  Parklawn  Building,  Telephone: 
301-443-6094  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  December  13-15, 
1999. 

Place:  Bethesda  Marriott  5151  Pooks 
Hill  Road  Bethesda.  MD  20814. 

C/osed.- December  13-15,  1999  8:30 
a.m.-5:00  p.m./adjournment. 

Panel:  Substance  Abuse  and  Mental 
Health  Services  Administration 
Conference  Grant  PA  98-090(a). 

Contact:  Boris  Aponte,  Room  17-89. 
Parklawn  Building.  Telephone:  301- 
443-9912  and  FAX:  301-443-3437. 

Dated:  November  1.  1999. 
Coral  Sweeney, 

f?ev;eiv  Specialist,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  99-29491  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N-45] 


Federal  Property  Suitable  i 
to  Assist  the  Homeless 


AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Nodce. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HLID  for  suitability  for  possible  use  to 
assist  the  homeless 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Taffet.  room  7266,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234: 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  Hl.'D  is  publishing 
this  Notice  to  identify  Federal  buildings 


and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12.  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG(D.D.C,]. 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  Its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  A  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 


Facilities       1 II IS,  room  5B-41 ,  5G00  Fishers  Lane. 


Rockviile,  MD  20857:  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity'  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  the  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  aporopriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
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use  to  assist  thehomeless.  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  anv  other 
purpose  for  20  davs  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUt)  of  the 
determination  of  unsuitabiiity  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Clifford  Taffet  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  propertv  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
iandholding  agency,  and  the  propertv 
numiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
.Notice  [].p..  acreage,  floor  plan,  e.xisting 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  Iandholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins.  Air  Force  Real  Estate 
Agency.  (Area-Mil.  Boiling  Air  Force 
Base.  112  Luke  Avenue.  Suite  104. 
Building  5683.  Washington.  DC  20332- 
8020:  (202)  767-4184;  ARMY:  Mr.  Jeff 
Holste.  Military  Programs.  U.S.  Arm\- 
Corps  of  Engineers.  Installation  Support 
Center.  Planning  &  Real  Propertv 
Branch.  ATTN:  CEMP-IP.  7701 
Telegraph  Road.  Alexandria,  VA  22315- 
3862";  (703)  428-6318;  COE;  Ms.  Shirley 
Middleswarth.  Army  Corps  of 
Engineers.  Management  &  Disposal 
Division,  Pulaski  Building.  Room  4224. 
20  Massachusetts  Avenue.  NW, 
Washington.  DC  20314-1000;  (202)  761- 
0515;  DOT:  Mr.  Rugene  Spruill, 
Principal.  Space  Management,  SVC- 
140.  Department  of  Transportation,  400 
7th  Street.  SW.  Room  2310.  Washington. 
DC  20590;  (202)  366-4246;  GSA;  Mr. 
Brian  K.  Polly,  Assistant  Commissioner, 
General  Services  Administration.  Office 
of  Propertv  Disposal,  ISth  and  F  Streets. 
NW.  Washington,  DC  20405:  (202)  501- 
0052;  NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command.  Washington 
Navy  Yard.  1322  Patterson  Ave..  SE, 
Suite  1000,  Washington.  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 


Dated:  November  4.  1999. 

Fred  Kamas,  Jr.. 

Deputy  Assistant  Secretary  for  Economic 
Development. 
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.Suitable '.Available  Properties 

Buildings  (by  State] 

Arizona 

Bldgs.  43101-43109 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  21199940001 

Status:  Excess 

Comment:  969  sq.  ft.  per  unit,  2-units  per 
bldg.,  wood/stucco,  presence  of  asbestos/ 
lead  paint,  most  recent  use — housing,  off- 
site  use  only 

Hawaii 

5  Bldgs. 

Schofield  Barracks  #P1521,  1522,  1524.  1525, 
1526 

Wahiawa  Co:  HI  96786- 

Landholding  Agency:  Army 

Property  Number:  21199940010 

Status:  Unutilized 

Comment:  6708  sq.  ft.  each,  2-story.  (4-units 
per  bldg),  poor  condition,  most  recent 
use — family  housing,  off-site  use  only 

Illinois 

Army  Reserve  Center 

1 88 1' East  Fremont  Street 

Galesburg  Co:  Knox  IL  61401- 

Landholding  Agency:  GSA 

Property  Number:  54199940008 

Status:  Excess 

Comment:  2  brick  buildings  (6117  &  1325  sq. 

ft.),  utilities  turned  off.meed  repairs,  most 

recent  use — storage 
GSA  Number:  l-D-IL-720 

Kansas 

Bldg.  S-287 

Fort  Riley 

Ft.  Riley  Co:  Manhatten  KS  66442- 

Landholding  Agency:  Army 

Property  Number:  21199940011 

Status:  Unutilized 

Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  T347 
Fort  Riley 

Ft.  Riley  Co:  Manhatten  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  21199940012 
Status:  Unutilized 
Comment:  2888  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
Project  Residence 
Perry  Lake  Drive 

Perry  Co:  Jefferson  KS  66073-9727 
Landholding  Agency:  COE 
Property  Number:  31199940001 
Status:  Excess 
Comment:  1440  sq.  ft.,  off-site  use  only 

Louisiana 

Bldg.  4960  A-F 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 


Landholding  Agency:  Army 

Property  Number:  21199940013 

Status:  Unutilized 

Comment:  4412  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  5143  A-D 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940014 
Status:  Unutilized 
Comment:  4109  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  5179  A-F 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agencv:  Army 
Property  Number:  21199940015 
Status:  Unutilized 
Comment:  8969  sq.  ft.,  most  recent  use — 

housing,  ofT-site  use  only 
Bldg.  5253  A-D 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940016 
Status:  Unutilized 
Comment:  4109  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  5846  A-E 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  7145»- 
Landholding  Agency:  Army 
Property  Number:  21199940017 
Status:  Unutilized 
Comment:  3919  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg,  5903  A-F 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940018 
Status:  Unutilized 
Comment:  5719  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  5909  A-B 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940019 
Status:  Unutilized 
Comment:  2025  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  6169  A-D 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940020 
Status:  Unutilized 
Comment:  2850  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  6475  A-B 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940021 
Status:  Unutilized 
Comment:  5100  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  6477  A-D 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landhnlding  Agency:  Army 
Property  Number:  21199940022 
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Status:  Unutilized 

Comment:  5972  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  6704  A-D 
Fort  Poik 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940023 
Status:  Unutilized 
Comment:  5972  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 
Bldg.  6810  .-K-D 
Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  21199940024 
Status:  Unutilized 
Comment:  6193  sq.  ft.,  most  recent  use — 

housing,  off-site  use  only 

M,iryland 

Hl(ii>s    24t-4-J4'i~ 

Flirt  C.i'iirg-'  (,  .Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199940025 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — admin./ 

health  clinics,  off-site  use  only 
Bldg.  2478 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  21199940026 
Status:  Unutilized 
Comment:  2534  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — health  clinic, 

off-site  use  only 

Bldg.  284=; 

Fort  Georgu  G.  .Muade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199940027 

Status:  Unutilized 

Comment:  6104  sq,  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 
W  tishington  Court  Apartments 
Maryland  Rt.  755 

Edgewood  Co:  Harford  MD  21040- 
Landholding  Agency:  GSA 
Property  Number:  54199940005 
Status:  Excess 
Comment:  55  bidgs.  housing  276  apartments, 

(2  to  4  bedrooms),  need  repairs,  presence 

of  lead  based  paint 
GSA  Number:  4-D-MD-559 

Massachusetts 

Bldg.  001 

Mr  Natl  Gunrd  Station 

50  Skyline  drive 

Worcester  Co:  MA  01605-2898 

l.aniiholding  Agency:  Air  Force 

I'r.p-rtv  Number:  18199940001 

Status:  Excess 

Comment:  37,557  sq.  ft.,  most  recent  use — 

shops/ vehicle  maintenance 
Bldg.  002 

Air  Natl  Guard  Station 
50  Skyline  drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940002 
Status:  Elxcess 


Comment:  5.580  sq.  ft.,  most  recent  use — 

office/shops 
Bldg.  003 

Air  Natl  Guard  Station 
50  Skyline  drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  F'orce 
Property  Number:  18199940003 
Status:  Excess 
Comment:  3.840  sq.  ft.,  most  recent  use — 

warehouse 

Bldg.  004 

Air  Natl  Guard  Station 
50  Skyline  drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940004 
Status:  Excess 

Comment:  225  sq.  ft.,  most  recent  use — shop 
Bldg.  005 

Air  Natl  Guard  Station 
50  Skyline  drive 
Worcester  Co:  MA  01605-2898 
Landholding  Agency:  Air  Force 
Property  Number:  18199940005 
Status:  Excess 

Comment:  8000  .sq.  ft.,  most  recent  use — 
warehouse 

New  Mexico 

68  Housing  Units 

White  Sands  Missile  Range 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  21199940028 

Status:  Unutilized 

Comment:  1269  sq.  ft.  ea..  needs  maj6r  repair, 

presence  of  asbestos,  most  recent  use — 

housing,  off-site  use  only 
Facility  11230 
White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  2y99940029 
Status:  Unutilized 
Comment:  1620  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

housing  unit,  off-site  use  only 

3  Facilities 

White  Sands  Missile  Range 

#00651,00637,00716 

White  Sands  Co:  Dona  Ana  NM  88002- 

Landholding  Agency:  Army 

Property  Number:  21199940030 

Status:  Unutilized 

Comment:  1509  sq.  ft.  ea.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

housing  units,  off-site  use  only 
1 7  Garages 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21199940031 
Status:  Unutilized 
Comment:  598  sq.  ft.,  needs  major  repair. 

presence  of  asbestos,  most  recent  use — 

garages,  off-site  use  only 
37  Garages 

White  Sands  Missile  Range 
White  Sands  Co:  Dona  Ana  NM  88002- 
Landholding  Agency:  Army 
Property  Number:  21199940032 
Status:  Unutilized 
Comment:  312  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

garages,  off-site  use  only 


North  Dakota 

Bldg.  401 

Stanley  R.  Mickelsen 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number:  21199940033 

Status:  Unutilized 

Comment:  3431  sq.  ft.,  requires  renovation, 

presence  of  asbestos,  most  recent  use — 

police  station,  off-site  use  only 
Bldg.  460 

Stanley  R.  Mickelsen 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  .Agency:  Army 
Property  Number:  21199940034 
Status:  Unutilized 
Comment:  399  sq.  ft.,  requires  renovation, 

presence  of  asbestos,  most  recent  use — 

guard  house,  off-site  use  only 
Bldg.  801 

Stanley  R.  Mickelsen 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  .'Krmy 
Property  Number:  2119994003,5 
Status:  Unutilized 
Comment:  3431  sq.  ft.,  potential  asbestos/ 

lead  paint,  most  recent  use — control 

facility,  off-site  use  only 
Bldg.  820 

Stanley  R.  Mickelsen 
Nekoma  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number:  2119994003R 
Status:  Unutilized 
Comment:  75,015  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — utility  house, 

off-site  use  only 
Bldg.  825 

Stanley  R.  Mickelsen 
Nekoma  Co:  Pembina  ND  58355- 
Landholding  Agency:  Army 
Property  Number:  21199940037 
Status:  Unutilized 
Comment:  294  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — access,  off-site  use 

only 
Bldg.  3115 

Stanley  R,  Mickelsen 
Langdon  Co:  Cavalier  ND  58355- 
Landholding  Agency:  Army 
Property  Number:  21199940038 
Status:  Unutilized 
Comment:  38  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — guard  house,  off- 
site  use  only 

Pennsylvania 

Bldg.  T884 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 

Landholding  Agency:  Arm\ 

Property  Number:  21199940039 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  needs  major  repair. 

presence  of  asbestos,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  T889 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  P.^  17013- 
Landholding  Agenc;y:  Army 
Property  Number:  21199940040 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  major  repair, 

presence  of  asbestos,  most  recent  use — 

storehouse,  off-site  use  only 


Federal  Register /  Vol.  64,   \n.   218    Frida\ .   \u\prnhpr   12     1999'Nntirpp 


61653 


enovation. 
mt  use — 


bestos/lead 
.  off-site  use 


Bldg.  T894 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 

Landholding  Agency:  Army 

Property  Number:  21199940041 

Status:  Unutilized 

Comment:  1555  sq.  ft.,  needs  major  repair. 

presence  of  asbestos,  most  recent  use — 

maint.  facility,  off-site  use  only 
Bldg.  T879 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013- 
Landholding  Agency:  Army 
Property  Number:  21199940042 
Status:  Unutilized 
Comment:  1850  sq.  ft.,  needs  mairir  repair. 

presence  of  asbestos,  most  recent  use — 

storehouse,  off-site  use  only 
Bldg.  T895 
Carlisle  Barracks 

Carlisle  Co;  Cumberland  PA  17013- 
Landholding  Agency:  Army 
Property  Number:  21199940043 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  needs  major  repair. 

presence  of  asbestos,  most  recent  use— ^ 

maint.  facility,  off-site  use  only 
Residence/Office 
Cowanesqe  Lake  Project 
Lawrenceville  Co:  Tioga  PA  16929- 
Landholding  Agency:  COE 
Property  Number:  31199940002 
Status:  Unutilized 
Ckimment:  1653  sq.  ft.,  residence,  and  2.640 

sq.  ft,  storage  bldg.,  need  major  repairs,  no 

operating  sanitary  facilities 

Virginia 

Bldgs.  SS0320  thru  SS0343 

Fort  A.P.  Hill 

Bowling  Green  Co:  Caroline  VA  22428- 

Landholding  Agency:  Army 

Property  Number:  21199940045 

Status:  Unutilized 

Comment:  528  sq.  ft.,  need  rehab,  most  recent 

use — enlisted  UPH,  off-site  use  only 
Bldg.  178 
Fort  Monroe 

Ft.  Monroe  Co:  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  21199940046 
Status:  Unutilized 
Comment:  1180  sq.  ft.,  needs  repair,  most 

recent  use — storage,  off-site  use  only 
Bldg.  T246 
Fort  Monroe 

Ft,  Monroe  Co:  VA  23651- 
Landholding  Agency:  Army 
Property  Number:  21199940047 
Status:  Unutilized 
Comment:  756  sq.  ft.,  needs  repair,  possible 

lead  paint,  most  recent  use — scout 

meetings,  off-site  use  only 

Unsuitable  Properties 

Buildings  (by  State) 

.Alabama 

Bldg.  3218 

Redstone  Arsenal 

Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  .Agency:  Army 
Property  Number;  21199940048 
Status:  Unutilized 


Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7142 
Redstone  Arsenal 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  21199940049 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

California 

Bldg.  124 

Presidio  of  Monterey  * 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199940050 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

24  Garages 

Presidio  of  Monterey 

Monterey  Co:  CA  93944- 

Landholding  Agency:  Army 

Property  Number:  21199940051 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  184 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number:  21199940052 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg,  186 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number:  21199940053 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  188 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number:  21199940054 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  189 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency:  Army 

Property  Number:  21199940055 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  190 

Sierra  Army  Depot 

Herlong  Co:  Lassen  CA  96113- 

Landholding  Agency;  Army 

Property  Number:  21199940056 

Status:  Unutilized 

Reason:  Secured  Area 

Colorado 

Matteson  Warehouse 

Commerce  City  Co:  Adams  CO  80022- 

Landholding  Agency:  GSA 

Property  Number:  54199940007 

Status:  Surplus 

Reason:  Landlocked 

GSA  Number:  7-Z-CO-642 

Georgia 

Bldg.  2427 
Fort  Gordon 


Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21199940057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2429 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number;  21199940058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2431 

Fort  Gordon 

Ft.  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number:  21199940059 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  P8121 

Fort  Stewart 

Ft,  Stewart  Co;  Liberty  GA  31314-3913 

Landholding  Agency:  Army 

Property  Number:  21199940060 

Status:  Excess 

Reason:  Extensive  deterioration 

Hawaii 

Bldg.  P408  (A&B) 

Wheeler  Armv  Airfield 

Wahiawa  Co:  HI  96857- 

Landholding  Agency;  Army 

Property  Number;  21199940061 

Status:  Unutilized 

Reason:  Ejrtensive  deterioration 

Kentucky 

Bldg.  82 

Fort  Knox 

Ft.  Knox  Co;  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940062 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  847 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940063 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  1062.  1065.  1067 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940064 

Status:  Excess  * 

Reason;  Extensive  deterioration 

Bldg.  2198 

Fort  Knox 

Ft,  Knox  Co;  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number;  21199940065 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  2350,6715 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940066 

Status;  Elxcess 

Reason:  Extensive  deterioration 

Bldgs.  2602,  2605 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
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Landholding  Agency:  Army 

Property  Number:  21199940067 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  4122 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landhoiding  Agency:  Army 

Property  Number:  21199940068 

Status:  Excess 

Reason:  Extensive  deterioration 

6  Bldgs. 

Fort  Knox 

-4880.  5328,  5330.  7490,  7520,  7762 

!•   Knox  Co:  Hardin  KY  40121- 

Landhoiding  Agency:  Army 

Property  Number:  21199940069. 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5911 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg,  6141 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940071 

Status:  Excess 

Reason:  Extensive  deterioration 

f-orl  knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number:  21199940072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  00870.  00872 

Fort  Campbell 

Chirstian  Co:  KY  42223- 

Landholding  Agency:  Army 

Property  Number:  21199940073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Louisiana 

Bldgs.  2630-2637 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency;  Army 

Property  Number:  21199940074 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  2644 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940075 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5901  A-F 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940076 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5907  A-B 

Fort  Polk 

Ft   Polk  Co:  Vernon  Parish  LA  71459- 

Landhnlding  Agency:  Army 

I'rip.rtv  Number:  21199940077 


Status:  Underutilized 

Reason:  Floodway 

Bldg.  5911  A-D 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940078 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5913  A-D 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940079 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5915  A-F 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA 

Landholding  Agency:  Army 

Property  Number:  21199940080 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5935  A-B 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940081 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5937  A-D 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940082 

Status:  Underutilized 

Reason:  Floodway 

Bldg.  5939  A-B 

Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  21199940083 

Status:  Underutilized 

Reason:  Floodway 

Maryland 

Bldg.  2470 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199940084 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  2801 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199940085 

Status:  Underutilized 

Reason:  Extensive  deteriopation 

Bldg.  2476 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5 1 1 5 

Landholding  Agency:  Army 

Property  Number:  21199940086 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  6512 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  207,t,5-5115 

Landholding  Agency:  Army 

Property  Number:  21199940087 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Bldg.  6513 


Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  21199940088 

Status:  Underutilized 

Reason:  Extensive  deterioration 

Michigan 

Bldg.  776 

Selfridge  ANG  Base 
Selfridge  Co:  Ml  48045- 
Landholding  Agency:  Army 
Property  Number:  21199940089 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  915 

Selfridge  ANG  Base 
Selfridge  Co:  MI  48045- 
Landholding  Agency:  Army 
Property  Number:  21199940090 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  943 

Selfridge  ANG  Base 
Selfridge  Co:  MI  48045- 
Landholding  Agency:  Array 
Property  Number:  21199940091 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  29507 
Selfridge  ANG  Base 
Selfridge  Co:  MI  48045- 
Landholding  Agency:  Army 
Property  Number:  21199940092 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  29601 
Selfridge  .-X.NG  Base 
Selfridge  Co:  MI  48045- 
Landholding  .'\genc:y:  Army 
Property  Number:  21199940093 
Status:  Unutilized 
Reason:  Secured  Area 

New  Jersey 

Bldg.  267 

Armament  Research 

Picatinny  Arsenal  Co:  Morris  NJ  0780B-5000 

Landfiolding  Agency:  Army 

Property  Number:  21  lQQQ40nQ4 

Status:  Unutilized 

Reason:  Unexploded  ordinance;  Extensive 

deterioration 
Bldg.  268 

Armament  Research 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  .^rniv 
Property  Number:  211999400Q5 
Status;  Unutilized 
Reason:  Unexploded  ordinance;  Extensive 

deterioration 
4  Bldgs. 

.\rmament  Research 
C282A.  282B.  282C.  282D 
Picatinny  .\rsenal  Co;  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199940096 
Status:  Unutilized 
Reason:  Unexploded  ordinance;  Extensive 

deterioration 
Bldg,  301 

Armament  Research 

Picatinny  .Xrsenal  Co:  Morris  NI  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21199940097 
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Status:  Unutilized 

Reason:  Unexploded  ordinance 

Bldg.  3213 

Armament  Research 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency;  Army 

Property  Number:  21199940098 

Status:  Unutilized 

Reason:  Unexploded  ordnance 

Bldg,  3236 

Armament  Research 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  21199940099 

Status:  Unutilized 

Reason:  Unexploded  ordnance 

New  Mexico 

Bldg.  S732 

Rnswell  Industrial  Air  Ctr 

Roswell  Co:  Chaves  NM  88202-2122 

i,andhoiding  Agency:  Army 

Property  Number:  21199940100 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

Bldg.  S733 

Roswell  Industrial  Air  Ctr 

Roswell  Co:  Chaves  NM  88202-2122 

Landholding  Agency:  Army 

Property  Number:  21199940101 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

New  York 

Bldg.  202 
Fort  Hamilton 

Brooklyn  Co:  Kings  NY  11252- 
Landholding  Agency:  Army 
Property  Number:  21199940102 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Cottage 

Coast  Guard  Station 

Wellesley  Island  Co:  Jefferson  NY  13640- 
Landholding  Agency:  DOT 
Property  Number:  87199940001 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

North  Dakota 

Bldg.  440 

Stanley  R.  Mickelsen 

Nekonia  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number:  21199940103 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  455 

Stanley  R.  Mickelsen 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number:  21199940104 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  456 

Stanley  R.  Mickelsen 

Nekoma  Co:  Cavalier  ND  58355- 

Landholding  Agency:  Army 

Property  Number;  21199940105 

Status:  Unutilized 

Reason   Extensive  deterioration 

Bldg  ,noi 

Stanley  R.  Mickelsen 

Langdon  Co:  Cavalier  ND  58355- 


Landholding  Agency:  Armv 

Property  Number:  21199940106 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  3110 

Stanley  R.  Mickelsen 

Langdon  Co:  Cavalier  ND  58355- 

Landholding  Agencv;  Army 

Property  Number:  21199940107 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Oregon 

Duplex 

Cape  Blanco 

Sixes  Co:  Curry  OR  97465- 

Landholding  Agency:  DOT 

Property  Number:  87199940002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  3 

Defense  Distribution  Depot 

New  Cumberland  Co:  York,  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21199940108 

Status:  Unutilized 

Reason:  Secured  area 

Bldg.  102 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  FA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21199940109 

Status:  Unutilized 

Reason;  Secured  area 

Bldg.  104 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21199940110 

Status;  Unutilized 

Reason:  Secured  area 

Bldg.  153 

Defense  Distribution  Depot 

New  Cumberland  Co:  York  PA  17070-5002 

Landholding  Agency:  Army 

Property  Number:  21199940111 

Status;  Unutilized 

Reason;  Secured  area 

Bldg.  260 

Defense  Distribution  Depot 

New  Cumberland  Co;  York  PA  17070-5002 

Landholding  Agency;  Army 

Property  Number:  21199940112 

Status;  Unutilized 

Reason:  Secured  area 

Bldg.  32 

Tobyhanna  Depot 

Tobyhanna  Co;  Monroe  PA  18466- 

Landholding  Agency:  Army 

Property  Number:  21199940113 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Texas 

Portion-Port  O'Connor  Housiog 

1125  Brook  Hollow  Drive 

Port  Lavaca  Co:  Calhoun  TX  77979- 

Landholding  Agency:  GSA 

Property  Number:  54199940006 

Status;  Excess 

Reason:  Extensive  deterioration 

GSA  Number;  7-U-TX-1056 

Virginia 

Bldg.  00341 


Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency:  Armv 

Property  Number:  21199940117 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  00359 

Fort  Belvoir 

Ft.  Belvoir  Co;  VA  22060-5231 

Landholding  Agency;  Army 

Property  Number:  21199940118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  401 

Tobyhanna  Depot 

Tobyhanna  Co:  Monroe  PA  18466- 

Landholding  Agency;  Army 

Property  Number;  21199940114 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  404 

Tobyhanna  Depot 

Tobyhanna  Co:  Monroe  PA  18466- 

Landholding  Agency:  Army 

Property  Number;  21199940115 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  704 

Tobyhanna  Depot 

Tobyhanna  Co; 

Monroe  PA  18466- 

Landholding  Agency:  Army 

Property  Number;  21199940116 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  00382 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agencv:  Armv 

Property  Number;  21199940119 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  00480 

Fort  Belvoir 

Ft.  Belvoir  Co;  VA  22060-5231 

Landholding  Agency:  Army 

Property  Number:  21199940120 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  01910 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency;  Army 

Property  Number:  21199940121 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  01911 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency;  Army 

Property  Number;  21199940122 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02845 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency:  Army 

Property  Number;  21199940123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  02846 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency;  Army 
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I'riperty  Number:  2119940124 

Status:  Unutilized 

Reason:  Extensive  deterioration 

[Mdg.  07356 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency:  Army 

Property  Number:  21199940125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  07357 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency:  Army 

P'roperty  Number:  21199940126 

.Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  07399 

Fort  Belvoir 

Ft.  Belvoir  Co:  VA  22060-5231 

Landholding  Agency:  Army 

Property  Number:  21199940127 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs  T1103,  T1104.  TllOS 

Fort  Lee 

Ft.  Lee  Co:  Prince  George,  VA  23801- 

Landholding  .Agency:  Army 

Property  Number:  21199940128 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg,  T8019 

Fort  Lee 

Ft.  Lee  Co:  Prince  George,  VA  23801- 

Landholding  .Agency:  Army 

Property  Number:  21199940129 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs   110200.  T10204 

Fort  Lee 

Ft.  Lee  Co:  Prince  George,  VA  23801- 

Landholding  .Agency:  Army 

Property  Number:  21199940130 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  T11620 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  .Agency:  Army 

Property  Number:  21199940131 

Status:  \  'nutilized 

Reason  Extensive  deterioration 

Quarters  1125 

Fort  Fistis 

Ft.  Eustis  Co:  VA  23604- 

Landholding  Agency:  Army 

Property  Number:  21199940132 

Status:  L'nutilized 

Reason:  Extensive  deterioration 

Bldg.  1717 

Fort  Eustis 

Ft.  Eustis  Co:  VA  23604- 

Landboiding  Agency:  Army 

Property  Number:  21199940133 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Washington 

Bldg.  9631 

!ort  Lewis 

Ft.  Lewis  Cq:  Pierce  WA  98433-9500 

Landholding  Agency:  Army 

Property  Number:  21199940134 

Status:  Excess 


Reason:  Extensive  deterioration 

Land  (by  State) 
Maryland 

6  Acres 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77199940023 

Status:  Unutilized 

Reason:  Secured  Area 

[PR  Doc.  99-29321  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

agency:  Fish  and  Wildlife  Service. 

ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq). 

Permit  No.  TE-018180 

Applicant:  Point  Reyes  National 
Seashore,  Point  Reyes,  California 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  Chorizanthf  valida 
throughout  the  range  of  the  species  in 
conjunction  with  recovery  efforts  in 
order  to  enhance  its  propagation  and 
survival. 

Permit  No.  TE-821401 

Applicant:  Brian  E.  Daniels.  Long 
Beach,  California 

The  permittee  requests  an  amendment 
to  take  (locate  and  monitor  nests)  the 
least  Bell's  vireo  {Vireo  bellii  pusillus] 
throughout  the  range  of  the  species  in 
conjunction  with  monitoring  for  the 
purpose  of  enhanc;ing  its  survival. 

Permit  No.  TE-8 13431 

Applicant:  Peter  Famolaro,  Spring 
Valley,  California 

The  permittee  requests  an  amendment 
to  take  (color  band)  the  least  Bell's  vireo 
(Vireo  bellii  pusillus)  along  the 
Sweetwater  River.  San  Diego  County. 
California,  in  conjunction  with 
scientific  research  for  the  purpose  of 
enhancing  its  survival. 


Permit  No.  TE-018907 

Applicant:  Stacy  Jorgensen.  Honolulu, 
Hawaii 

The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  oi  Lipocbaeta  tenuifolia 
throughout  the  range  of  the  species  in 
conjunction  with  genetic  analysis  in 
order  to  enhance  its  propagation  and 
survival. 

Permit  No.  TE-018838 

Applicant:  Leilani  Leach,  Corvallis, 
Oregon 

The  applicant  request  a  permit  to  take 
(harass  by  survey,  capture,  handle, 
collect  blood,  attach  radio  transmitters, 
and  band)  the  Mariana  common 
moorhen  {Gallinula  chloropus  ^unmi) 
throughout  the  species  range  in 
conjunction  with  scientific  research  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  TE-789266 

Applicant:  Patricia  Campbell.  Temecula, 
("alifornia 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  mist  net.  and 
band)  the  southwestern  willow 
flycatcher  (Empidonax  trailii  extimus) 
throughout  the  range  of  the  species  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  its 
survival. 

PermitNo.TE-811615 

Applicant:  Cynthia  Jones.  San  Diego, 
California 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  consen-atio),  longhorn 
fairy  shrimp  {Branchinecta 
iongiantenna).  vernal  pool  tadpole 
shrimp  [l^pidurus  packardi).  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis).  and  the  Riverside  fairy 
shrimp  {Streptocepbalus  woottoni]  and 
take  (survey  by  pursuit)  the  Quino 
checkerspot  butterfly  [Euphydras  editha 
quino]  throughout  the  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.  TE-800794 

Applicant:  Zentner  and  Zentner, 
Roseville,  California 

The  applicant  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  San  Diego  fairy  shrimp 
(Brachinecta  sandiegonensis)  and  the 
Riverside  fair\-  shrimp  (Streptocepbalus 
woottoni)  throughout  the  species  range 
in  California  in  conjunction  with 


Permit  No. 


Dated:  .\o' 
Thomas  Dw] 

Regional  Dir 
;FR  Do(  .  99- 
BILLING  CODE 

DEPARTMI 
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surveys  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.  TE-802450 

Applicant:  Arthur  E.  Davenport, 
Anchorage.  Alaska 

The  permittee  requests  an  amendment 

to  take  (harass  by  survey)  the  San 
Bernardino  kangaroo  rat  {Dipodomys 
mernami  pan-us]  and  take  (survey  by 
pursuit)  the  Delhi  Sands  flower-loving 
fly  {Rhaphiomidas  terminatus 
nhdominolis]  and  Quino  checkerspot 
butterfly  [Euphydn'as  editha  quino) 
throughout  each  species  range  in 
California  in  conjunction  with  surveys 
for  the  purpose  of  enhancing  their 
survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  December  13,  1999. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief- 
Endangered  Species,  Ecological 
Services,  Fish  and  Wildlife  Ser\'ice.  911 
N.E.  11th  Avenue.  Portland,  Oregon 
97232-4181;  Fax:  (.503)  231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
submitting  comments.  All  comments 
received,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
(503)  231-2063,  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  .November  4.  1999. 
Thomas  Dwyer. 

Regional  Director.  Region  I,  Portland.  Oregon. 
;FR  Doc,  99-2q.S4.T  Filed  11-10-99;  8:45  ami 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 


1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 
Applicant:  Noel  I  Poux.  Whitefish. 

MT.  PRT-019060. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Louis  F.  Spadaccino, 
Holland,  PA,  PRT-019232, 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophv  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Can-  R.  Fannin.  Ashland, 
KY,  PRT-018309". 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  c:aptive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Clakhill  Center  for  Rare 
and  Endangered  Species  .  inc.  Luther, 
OK,  PRT-019179 

The  applicant  requests  a  permit  to 
import  two  captive-bred  female 
cheetahs  {Acinon\-x  juhatus]  from  the 
DeWildt  Wildlife  Center.  Republic  of 
South  Africa,  for  the  purpose  of 
propagation  for  the  enhancement  of  the 
survival  of  the  species. 

Applicant:  Texas  Tech  University, 
Lubbock.  TX.  PRT-019090 

The  applicant  requests  a  permit  to 
import  tissue  and  blood  samples  from 
wild  and  captive  Dwarf  Crocodile 
lOstolaemus  tetraspis).  Morelet's 
Crocodile  [Crocodylus  moreletii],  and 
Black  Caimen  {Melanosuchus  niger).  for 
scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Senice.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisf\'  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  L'.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 


Applicant:  USGS,  Biological 
Resources  Division,  Sirenia  Project, 
Gainesville.  FL,  PRT-791721. 

Permit  Type:  Scientific  research. 

Name  and  Number  of  Animals: 
Sirenia,  unlimited  number. 

Summon,'  of  Activity  to  be 
Authorized:  The  applicant  requests  an 
amendment  to  their  permit  to  1)  PIT  tag 
up  to  100  manatees  per  year,  and  2)  tail- 
notch  up  to  200  manatees  per  year. 

Source  of  Marine  Mammals:  Wild  and 
captive  manatees  of  all  sexes  and  ages 
throughout  its  range  to  be  used  in 
scientific  research. 

Period  of  Activity:  Up  to  5  years,  if 
issued. 

Conciirrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Applicant:  Kenneth  R.  Fair.  Lebanon, 
PA,  PRT-019059. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Vrsus  maritimus] 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population,  <^ 

Northwest  Territories,  Canada  for 
personal  use. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  N,  Fairfax 
Drive,  Room  700,  Arlington.  Virginia 
22203,  telephone  703/35&-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 
Pamela  Hall. 

Acting  Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

(PR  Doc.  99-29571  Filed  11-10-99:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  fkireau  of  Indian  Affairs, 

Interior 

ACTION:  N'ntiro  of  .\monded  Gaming 

(Compact 


summary:  Pursuant  to  Section  11  of  the 

Indian  Gaming  Regulatorv  Act  of  1988 
(IGFLA).  Pub.  L.  100-497.  25  U.S.C. 
2710,  the  Secretar\-  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
.Assistant  Secretarv — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Amended  Gaming  Compact  between  the 
Turtle  Mountain  Band  of  Chippewa 
Indians  and  the  State  of  North  Dakota, 
which  was  executed  on  September  29, 
1999. 

DATES:  This  action  is  effective 
November  12,  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  (3ffice  of 
Indian  Gaming  Management.  Bureau  of 
Indian  Affairs,  Washington.  DC  20240, 
(202)  219-^066. 

Dated:  October  25,  1999. 
Kevin  Cover, 

Assistant  St'cn'tiin — Indian  Affairs. 

[FR  Do(    99-29548  Filed  11-10-99;  8:45  am] 

nUJNG  CODE  4310-02-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Ciaming  Regulatorv  Act  of  1998 
Public  Law  100-497.  25  US.C.  2710.  the 
Secretary-  of  the  Interior  shall  publish,  in 
the  Federal  Register,  notice  of  approved 
Tribal-State  Compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  The  Assistant 
Secretar\- — Indian  .Affairs.  Department 
of  the  Interior,  through  his  delegated 
authoritv.  has  approved  the  Tribal-State 
Compact  For  Regulation  of  Class  III 
Gaming  Between  the  Siletz  Indian  Tribe 
and  the  State  of  Oregon,  which  was 
executed  on  September  14.  1999. 
DATES:  This  action  is  effective 
November  12,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202)  219-4066. 

Dated:  October  29,  1999. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  99-29547  Filed  11-10-99;  8:45  am) 

BILUNG  CODE  4310-02-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(AZA  31073] 

Notice  of  Proposed  Withdrawal; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  proposes 
to  withdraw  11.565  acres  of  National 
Forest  System  land  to  protect  the  unique 
prehistoric,  recreational,  historical,  and 
interpretive  integrity  of  the  Perry  Mesa 
area.  This  notice  segregates  the  land  for 
up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws. 
The  land  will  remain  open  to  all  other 
uses  which  may  by  law  be  made  of 
National  Forest  System  land. 
DATES:  Comments  should  be  received  on 
or  before  February  10,  2000. 
ADDRESSES:  Comments  should  be  sent  to 
ilie  Foiesl  Supervisor,  Touiu  Naliuiial 
Forest,  2324  E.  McDowell  Road, 
Phoenix.  .Arizona  85006 
FOR  FURTHER  INFORMATION  CONTACT: 
Delvin  Lopez  or  Kelly  Jardine,  Cave 
Creek  Ranger  District.  480-595-3300. 
SUPPLEMENTARY  INFORMATION:  On 
October  25,  1999,  the  Forest  Service 
filed  an  application  to  withdraw  the 
following  described  National  Forest 
System  land  from  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Gila  and  Salt  River  Meridian 

Tonto  National  Forest 

T.  9  N.,  R.  3  E.,  (protracted  sections) 

Sees.  1  and  2; 

Sees.  10,  11,  and  12; 

Sees.  15  and  16; 

Sec.  21,WV2. 
T.  9V2  N.,  R.  3  E., 

Sec.  23,  lots  1  to  4.  inclusive,  and  SVz; 

Sec.  24,  lots  1  to  4,  inclusive,  and  SVz; 

Sees.  25  and  26; 

Sees.  35  and  36.  ^ 

T.  9V2N..R.  4E., 

Sec.  19,  lots  1  to  6,  inclusive,  EVzSW'A, 
and  SE'A; 

Sec,  20.  lots  1  to  4,  inclusive,  and  SV2: 


Sec.  29; 

Sec.  30,  lots  1  to  4,  inclusive,  EV2WV2,  and 

EV2; 
Sec.  31,  lots  1  to  4.  inclusive,  EVzWVz,  and 

EV2. 
T.  10N..R.  4E.. 
Sec.  31,  lots  1  to  4,  inclusive  EV2WV2,  and 

EV2. 

The  area  described  contains  approximately 
11,565  acres  in  Yavapai  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  of  the  Tonto  National 
Forest. 

Notice  is  hereby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  date.  A  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  and  a  newspaper  in  the  general 
vicinity  of  the  lands  to  be  withdrawn  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  November  1.  1999. 
Aivin  L.  Burch, 
.■\cting  Deputy  State  Director. 
Resources  Division. 

|FR  Doc.  99-29508  Filed  11-10-99:  8:45  am] 
BILUNG  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-1 430-06;  NEW  119497] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nebraska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(FWS)  proposes  to  withdraw 
approximately  92.67  acres  of  public 
land  in  Scotts  Bluff  County.  Nebraska, 
to  protect  and  manage  public  domain 
for  migratory  bird  and  riparian  wildlife 
habitat.  This  notice  closes  the  land  for 
up  to  2  years  from  surface  entry  and 
mining.  The  land  will  remain  open  to 
mineral  leasing. 
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DATE:  Comments  and  requests  for  a 
public  meeting  mu.st  be  received  by 

Febniarv  10.  2000. 

ADDRESSES:  (lomments  and  requests 

should  be  sent  to  the  BLM  Wyoming 
Stdte  Director.  P.O.  Bo,\  1828^ 
Cheyenne,  Wyoming  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
lanet  Booth,  BLM  Wvommg  .State  Office, 
307-775-6124. 

SUPPLEMENTARY  INFORMATION:  On 
(October  20,  1999.  a  petition  application 
was  approyed  allowing  the  Fish  and 
Wildlife  Seryice  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  yalid  existing  rights; 

Sixth  Principal  .Meridian,  \ebraska 

T.  22N.,R,  55  W.. 

Sec.  17,  lots  10  and  11; 

Sec,  20.  lot  6; 

together  with  eJI  accreted  lands  thereto. 

The  area  described  contains  92,67  acres, 
more  or  less,  in  Scotts  Bluff  County. 
Nebraska. 

The  purpose  of  Xhe  proposed 
withdrawal  is  to  protect  and  manage  the 
public  domain  for  migratory  bird  and 
riparian  habitat  yalues.  The  withdrawal 
would  also  transfer  administrative 
jurisdiction  from  the  Bureau  of  Land 
Management  to  the  Fish  and  Wildlife 
Service.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
Willi  ine  proposed  witlidicivval  ludv 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  L'pon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  (if  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 


permitted  during  this  segregative  period 
are  licenses,  permits,  rights-of-way, 
cooperative  agreements,  or  discretionar\' 
land  use  authorizations  of  a  temporary 
nature  which  would  not  significantly 
disturb  the  surface  of  the  land  or  impact 
the  existing  values  of  the  area. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Fish  and  Wildlife  Service, 

Dated;  November  4,  1999. 
Alan  R.  Pierson, 
State  Director. 
[PR  Doc.  99-29544  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior, 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (0MB  Control  Number  1010- 

0048). 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currently 
approved  collection  of  information 
discussed  below.  We  intend  to  submit 
this  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

DATES:  Submit  written  comments  by 
lanuarv  11.  2000, 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024:  381  Elden  Street:  Herndon, 
Virginia  201 70-481 7.  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  be  circumstances  in  which  we 


would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspertior,  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 
SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  Part  251,  Geological  and 
Geophysical  (G&G)  Exploration  of  the 
OCS  (1010-0048). 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C.  1331  ef  seq., 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS,  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation  s  energy 
needs  as  rapidly  as  possible:  balance 
orderly  energy  resource  development 
with  protection  of  the  human,  marine, 
and  coastal  environments:  ensure  the 
public  a  fair  and  equitable  return  on  the 
resources  of  the  OCS:  and  preserve  and 
maintain  free  enterprise  competition. 

The  OCS  Lands  Act  (43  U.S.C.  1340) 
also  states  that  "any  person  authorized 
by  the  Secretary  may  conduct  geological 
and  geophysical  explorations  in  the 
[Ojuter  Continental  Shelf,  which  do  not 
interfere  with  or  endanger  actual 
operations  under  any  lease  maintained 
or  granted  pursuant  to  this  OCS  Lands 
Act.  and  which  are  not  unduly  harmful 
to  aquatic  life  in  such  area.'  The  section 
further  requires  that,  permits  to  conduct 
such  activities  may  only  be  issued  if  it 
is  determined  that  the  applicant  is 
qualified;  the  activities  are  not 
polluting,  hazardous,  or  unsafe;  they  do 
not  interfere  with  other  users  of  the 
area;  and  do  not  disturb  a  site,  structure, 
or  object  of  historical  or  archaeological 
significance.  Applicants  for  permits  are 
required  to  submit  form  MMS-327  to 
provide  the  information  necessary  to 
evaluate  their  qualifications. 

Regulations  at  30  CFR  part  251 
implement  these  statutory  requirements. 
We  use  the  information  to  ensure  there 
is  no  environmental  degradation, 
personal  harm  or  unsafe  operations  and 
conditions,  damage  to  historical  or 
archaeological  sites,  or  interference  with 
other  uses;  to  analyze  and  evaluate 
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prt'linundn  nr  planned  drilling 
activities;  to  numitor  progress  and 
activities  in  the  OCS;  to  acquire  G&G 
(idta  and  information  collected  under  a 
Federal  permit  offshore;  and  to 
determine  elioibility  for  reimbursement 
from  the  Government  for  certain  costs. 
The  information  is  necessary'  to 
determine  if  the  applicants  for  permits 
or  filers  of  notices  meet  the  • 
qualifications  specified  by  the  OCS 
Lands  Act.  MMS  uses  information 
collec:ted  tn  understand  the  G&G 
characteristics  of  oil-and-gas  bearing 
phvsiographic  regions  of  the  OCS.  It 
aids  the  Set  retary  in  obtaining  a  proper 
balance  among  the  potentials  for 
environmental  damage,  the  discovery  of 
oil  and  gas,  and  adverse  impacts  on 
affected  coastal  states.  Information  from 
permittees  is  necessary  to  determine  the 
propriety  and  amount  of 
reimbursement. 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552)  and  its  implementing 
regulatiims  (43  CFR  part  2)  and  under 
regulations  at  30  CFR  parts  250,  251, 
and  252.  No  items  of  a  sensitive  nature 
are  collected.  Responses  are  mandatory 
or  required  to  obtain  or  retain  a  benefit. 

Frequency:  The  frequency  of  reporting 
is  on  occasion,  annually,  or  as  specified 
in  permits. 

Estimated  Sumherand  Description  of 
Respondents:  Primarily,  approximately 
200  Federal  OCS  permittees  or  notice 
filers. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  The 
currently  approved  annual  reporting 
burden  for  this  collection  is  10,604 
hours,  which  averages  53  hours  per 
respondent  There  are  no  recordkeeping 
burdens. 

Estimated  Annual  Reporting  and 
Recordkeeping  "\'on-Hour  Cost" 
Burden.  We  have  identified  no  cost 
burdens  for  this  collection 

Comments  We  will  summarize 
written  n's[iiin->es  to  this  notice  and 
address  them  in  our  submission  for 
OMB  approval.  As  a  result  of  your 
comments  and  our  consultations  with  a 
representative  sample  of  respondents, 
we  will  make  any  necessary  adjustments 
to  the  burden  in  our  submission  to 
OMB,  In  c:alf  ulating  the  burden,  we 
assumed  that  respondents  perform 
many  of  the  recjuirements  in  the  normal 
course  of  their  activities.  We  consider 
these  to  be  usual  and  customary  and 
took  that  into  account  in  estimating  the 
burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposi^d  collection  of 
information  necessary  for  us  to  properly 


perform  our  functions,  and  will  it  be 
useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  "non-hour  cost"  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
need  to  know  if  you  have  costs 
associated  with  the  collection  of  this 
information  for  either  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  Your  estimates 
should  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  October  1,  1995; 
(ii)  to  comply  with  requ.rements  not 
associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach. 
(202) 208-7744. 

Dated:  November  4.  1999. 
Elmer  P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
|FR  Doc.  99-29623  Filed  11-10-99;  8:45  ami 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Boundary  Revision. 
Beaumont  Unit,  Big  Thicket  National 
Preserve 

DATES:  The  effective  date  of  this  Order 
shall  be  November  12.  1999, 
summary:  Section  1  of  the  Act  of 
October  11,  1974.  Pub.  L.  93-439,  88 
Stat,  1254.  codified  as  amended  at  16 
U.S.C.  698  (1994),  authorizes  the 
Secretary  of  the  Interior,  after  advising 
the  Committee  on  Energy  and  Natural 
Resources  of  the  Senate  and  the 
Committee  on  Natural  Resources  of  the 
House  of  Representatives,  in  writing,  of 
his  intention  to  do  so  and  of  the  reasons 
therefor,  to  accept  title  to  any  lands  or 
interests  in  lands  located  outside  the 
boundaries  of  the  preserve  which  any 
private  person,  organization,  or  public 
or  private  corporation  may  offer  to 
donate  to  the  United  States,  if  he  finds 
that  such  lands  would  make  a 
significant  contribution  to  the  purposes 
for  which  the  preserv  e  was  created. 

Notice  is  hereby  given  that,  effective 
on  ttie  date  of  publication  of  this  notice, 
the  boundary  of  the  Beaumont  Unit  of 
Big  Thicket  National  Preserve  is  being 
revised  pursuant  to  the  above-cited  act 
to  include  those  lands  owned  by  Citgo 
Pipeline  Co.,  comprised  of  26.20  acres 
of  land,  depicted  as  Tract  No.  189-38  on 
land  acquisition  status  map,  segment 
189,  having  drawing  number  175- 
30.009,  dated  May  27,  1999.  prepared  by 

Intermountain  Region  of  the  National 
Park  Service. 

This  map  is  on  file  and  available  for 
inspection  in  the  office  of  the  National 
Park  Service,  Department  of  the  Interior, 
Land  Resources  Program  Center, 
Intermountain  Region,  and  the  office  of 
the  Superintendent.  Big  Thicket 
National  Preserve. 

Dated:  Sf^plember  9.  1999. 
John  H.  King. 

Acting  Regional  Director.  Intermountain. 
National  Park  Sen'ice. 
IFR  Doc.  99-29619  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  an  Abbreviated 
Final  Environmental  Impact  Statement 
for  the  Homestead  National  Monument 
of  America  General  Management  Plan, 
Gage  County,  Nebraska 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
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Act  (NEPA)  of  1969.  the  National  Park 
Service  (NFS)  announces  the 
availabihty  of  an  abbreviated  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Homestead  National  Monument 
of  America  General  Management  Plan 
iGMP)  This  document  in  conjunction 
with  the  Draft  General  Management 
Plan/ Draft  Environmental  Impact 
Statement  iDElS)  describes  and  analyzes 
the  environmental  impacts  of  a 
proposed  action  and  two  action 
alternatives  for  the  future  management 
of  the  park.  A  no  action  alternative  also 
is  evaluated.  The  DEIS  for  the  proposal 
was  on  60-dav  public  re\iew  from  May 
4.  1999  to  Julv  10.  1999.  The 
abbreviated  final  document  includes 
responses  to  public  comments  on  the 
DEIS  and  factual  corrections  to  the 
DEIS, 

DATES:  A  30-day  no  action  period  will 
begm  following  release  of  the 
abbreviated  FEIS.  A  Record  of  Decision 
will  be  made  after  this  period;  no  sooner 
than  December  12.  1999. 
ADDRESSES:  Copies  of  the  abbreviated 
FEIS  are  available  by  request  from  the 
Superintendent.  Homestead  National 
Monument  of  America.  8523  West  State 
Highwav  4.  Beatrice.  Nebraska  68310- 
6743.  Telephone  402-223-3514. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Homestead  National 
Monument  of  America,  at  the  address  or 
telephone  number  above. 
SUPPLEMENTARY  INFORMATION:  The  GMP 
for  Homestead  National  Monument  is 
intended  to  provide  a  blueprint  to  guide 
park  management  decisions  for  the  next 
10-20  years.  In  keeping  with  National 
Park  Service  planning  policy,  the  GMP 
IS  a  holistic,  long-term,  policy-level 
view  for  the  future  of  the  monument. 
The  plan  does  not  address  site-specific 
actions,  which  will  be  deferred  to  future 
implementation  planning. 

Dated'  Nii\fmiifr  ,5.  1999. 
Catherine  .\.  Damon, 
Acting  Regional  Director.  Midwest  Region. 
[FR  Dor  0<»-2ci616  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting 

summary:  The  Superintendent  of  Gates 
of  the  Arctic  National  Park  and  Preser\'e 
and  the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Gates  of  the 
Arctic  National  Park  announce  a 
forthcoming  meeting  of  the  Gates  of  the 
Arctic  National  Park  Subsistence 


Resource  Commission.  The  following 
agenda  items  will  be  discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call. 

(3)  Approval  of  summary  of  meeting 
in  Fairbanks. 

(4)  Review  Agenda. 

(5)  Superintendent's  introductions  of 
guests  and  staff  and  review  of 
Commission  function  and  purpose. 

(6)  Superintendent's  Management/ 
Research  Report  Summary. 

a.  Administration  and  Management. 

b.  Park  Operations. 

c.  Resource  Management. 

d.  Subsistence  Program. 

(7)  Public  and  other  agency 
comments. 

(8)  Old  Business: 

a.  October  1999  SRC  Chairs  Meeting 
Report. 

(1)  Customary  Trade. 

(2)  One  year  residency  for  eligibility. 

(3)  Firearm  use  under  a  trapping 
license. 

(4)  Secretarial  delegation  of  signature 
authority  for  Hunting  Plan 
recommendations. 

(5)  SRC  information  sharing. 

b.  SRC  information  sharing. 

(9)  New  Business; 

a.  Federal  Subsistence  Fisheries 
Management. 

b.  Review  Regional  Advisory  Council 
Actions. 

c.  Hunting  Plan  Work  Session  (if 
necessar\') 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

'Ill  Adjournment. 
DATES:  The  meeting  will  begin  at  1:30 
p.m.  on  Monday.  November  15,  1999, 
and  conclude  at  approximately  5  p.m. 
The  meeting  will  reconvene  at  8:30  a.m. 
on  Tuesday.  November  16.  1999.  and 
adjourn  at  approximately  12:00  p.m. 
The  meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 

LOCATION:  The  meeting  location  is; 
Wedgewood  Resort  in  Fairbanks, 

Alaska 

FOR  FURTHER  INFORMATION  CONTACT; 
Steve  Ulvi.  Management  Assi'^tant,  201 
First  Avenue.  Dovon  Bldg..  Fairbanks, 
Alaska  99701.  Phone  (907)  456-0352. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistence  Resource  Commissions  are 
authorized  under  Title  \  HI.  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conser\ation  Act.  Pub.  L.  96—487.  and 
operate  m  accordance  with  the 
provisions  of  the  Federal  .advisory 
Committees  .-Vet.  .Note  that  under  the 
Freedom  of  Information  Act  (FOIA). 
transcripts  of  any  person  giving  public 


comments  may  be  made  available  under 

a  FOIA  request. 

Darwin  Aho, 

Acting  Regional  Director. 

|FR  Doc.  99-29617  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Announcement  of  Subsistence 
Resource  Commission  Meeting. 

summary:  The  Acting  Superintendent  of 
Wrangell-St.  Elias  National  Park  and 
Preserve  and  the  Chairperson  of  the 
Subsistence  Resource  Commission  for 
Wrangell-St.  Elias  National  Park 
announce  a  forthcoming  meeting  of  the 
Wrangell-St.  Elias  National  Park 
Subsistence  Resource  Commission.  The 
following  agenda  items  will  be 
discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call;  Confarmation  of 
Quorum. 

(3)  Introduction  of  Commission 
members,  staff,  and  guests. 

(4)  Review  Agenda. 

(5)  Review  and  approval  of  minutes 
from  April  20-21,  1999  meeting. 

(6)  Acting  Superintendent's  welcome 
and  review  of  the  Commission 
purpose — Hunter. 

(7)  Commission  membership  status. 

(8)  Public  and  other  agency 
comments. 

(9)  Report  on  October  1999  Chair 
Workshop. 

(10)  Acting  Superintendent's  report, 
a.  Wrangell-St.  Elias  National  Park 

and  Preserve  Superintendent  and 
Yakutat  District  Ranger  Positions. 

(11)  Wrangell-St.  Elias  National  Park 
and  Preserve  staff  reports. 

a.  Mentasta  Herd  Update. 

(12)  Old  Business: 

a.  Status  report  on  inclusion  of  Healy 
Lake  as  a  resident  zone  community. 

b.  Status  of  EA/rulemaking  to  add 
Northway.  Tetlin,  Tanacross  and  Dot 
Lake  as  resident  zone  communities. 

c.  Cordova  Public  Meeting. 

(1)  Status  of  C  &  T  proposals. 

(2)  Request  for  resident  zone  status. 

d.  Status  of  Malaspina  Forelands  AT\' 
study  project. 

e.  Possible  restrictions  of  the  harvest 
of  ewe  sheep. 

f.  Subsistence  Hunting  Program 
Recommendation  97-01;  establish 
minimum  residency  requirement  for 
resident  zone  commimities. 

g.  SRC  Chairs  Customary  Trade 
Concerns. 

h.  Status  report  on  Hunting  Plan 
Recommendation  96-1  and  96-2; 
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migratory  bird — fall,  spring,  and 
summer  harvest. 

i.  Tolsona  resident  zone  request. 

j.  Status  report  on  subsistence  plan, 
hunt  maps,  and  subsistence  brochure  for 
Wr.insell-St.  Elias  National  Park  and 
Preserve, 

(13)  New  Business; 

a.  Update  on  Federal  Fish 
Management. 

b.  Federal  Subsistence  Program 
update. 

(1)  Review  actions  taken  by  Federal 
Subsistence  Board  during  Spring  1999 
meeting  on  Federal  Subsistence  Program 
1999-2000  proposed  regulation 
changes. 

(2)  Review  FSB  final  version  of 
Individual  C&T  policy. 

(3)  Review  request  for  delegating  SRC 
hunting  plan  recommendation  response 
U)  the  Regional  Director  in  Alaska. 

(4)  Review  2000-2001  Federal 
Subsistence  Board  Proposals  for  Units  5. 
B,  11.  12,  and  13. 

c.  Review  FSB  response  to  George 
Miiivag  letter — re:  Slana  C&T. 

b.  Elertmn  of  Officers. 

(14)  Public  and  other  agency 
comments. 

(15)  Subsistence  Resource 

C  Commission  work  session  to  develop 
proposals/finalize  recommendations. 

( 16)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

( 17)  Adjourn  meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday.  November  30.  1999,  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Wednesdav.  December  1,  1999,  and 
ad)ourn  at  approximately  5  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 

LOCATION:  The  meeting  location  is: 
Tazlina  Community  Hall.  Tazlina, 
.Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hunter  Sharp.  Acting  Superintendent, 
Wrangell-St  Elias  National  Park  and 
F'reserve.  P.O.  Box  439.  Copper  Center, 
.\laska  99573   Phone  (907)  822-5234. 

SUPPLEMENTARY  INFORMATION:  The 

Subsistenc:e  Res(.)ur(:e  Commission  is 

authorized  under  Title  VIII.  Section  808. 

of  the  Alaska  National  Interest  Lands 

Conservation  .-\ct.  Pub  L.  96-487.  and 

operates  in  accordance  with  the 

provisions  of  the  F'ederal  Advisory 

Committees  Act. 

Darwin  .\ho. 

Acting  Regional  Director. 

[PR  Doc.  9»-29618  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Activities  Under 
0MB  Review 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Data  Collection 

Submission. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  13,  1999. 
ADDRESSES:  Comments  on  this 
information  collection  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior.  725  17th  Street,  NW., 
Washington,  DC  20503.  A  copy  of  your 
comments  should  also  be  directed  to  the 
Bureau  of  Reclamation,  Attention  Mr. 
Jeffrey  Addiego,  Boulder  Canyon 
Operations  Office.  PO  Box  61470, 
Boulder  City,  NV  89006-1470. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  intonnation  or  a  copy  of  the 
proposed  collection  of  information, 
contact  Mr.  Jeffrey  Addiego,  (702)  293- 
8525,  or  e-mail  at  IAddiego@lc.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  Reclamation,  including 
whether  the  information  shall  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Title:  Lower  Colorado  River  Well 

Inventory. 

OMB  No.:  Reinstatement  of  OMB  No. 
1006-0014. 

Description  of  respondents:  All 
diversions  of  mainstream  Colorado 
River  water  along  the  lower  Colorado 
River  must  be  accounted  for  and.  for 
non-Indian  diverters,  in  accordance 
with  a  water  use  contract  with  the 


Secretary  of  the  Interior.  Each  diverter 
(including  we'll  pumpers)  must  be 
identified  and  their  diversion  locations 
and  water  use  determin(;d.  This  requires 
an  invontorv  of  wells  along  the  lower 
C^olorado  Ri\er  and  the  gathering  of 
specific  information  concerning  each 
well. 

Frequency:  These  data  will  be 
collected  only  once  for  each  well  owner 
or  operator  as  long  as  changes  in  water 
use,  or  other  changes  that  would  impact 
contractual  or  administrative 
requirements  are  not  made. 

Estimated  completion  time:  An 
average  of  30  minutes  is  required  for 
Reclamation  to  interview  individual 
well  owners  or  operators.  Reclamation 
will  use  the  information  collected 
during  these  interviews  to  complete  the 
information  collection  form. 

Annual  responses:  1,000. 

Anual  burden  hours:  500  hours. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  Reclamation  will 
display  a  valid  OMB  control  number  on 
the  forms,  the  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  Mav  21, 
1999(64  FR  27806). 

OMB  has  up  to  60  days  to  approve  or 
disappro\e  this  information  collection, 
but  may  respond  after  30  davs; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 

Dated:  November  5.  1999. 
Murlin  CofFey. 

.^-Innagfr.  Proptriv  and  Office  Services. 

(FR  Doc.  ^9-29545  Filed  11-10-99;  8:45  am) 

BILLING  CODE  4310-94-M 


DEPARTMENT  OF  JUSTICE 

Amended  Notice  of  Lodging  of 
Consent  Decree  Under  The 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  The  Resource  Conversation 
and  Recovery  Act 

This  Amended  Notice  supersedes  the 
Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  and  the  Resource 
Conservation  and  Recovery  Act 
published  in  the  Federal  Register  on 
October  29,  1999.  64  Fed.  Reg.  57652- 
53  (1999).  Accordingly,  the  thirty  day 
time  period  for  submitting  public 
comments  and  requesting  a  hearing  on 
the  proposed  Consent  Decree  will  begin 
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with  the  publication  of  this  Amended 

Notice. 

I'nder  28  CFR  50.7  and  42  U.S.C. 

Mh22{i).  notice  is  hereby  given  that  on 
October  5.  1999.  a  proposed  Consent 
Decree  in  United  States  v.  ASARCO, 
Inc  .  pt  a!..  Civil  Action  No.  99-1399, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Kansas. 

This  Consent  Decree  settles  claims 
against  ASARCO.  Incorporated.  Cyprus 
Amax  Minerals  Companv,  Gold  Fields 
Mining  Corporation.  Blue  Tee  Corp..  NL 
Industries.  Inc.,  The  Doe  Run  Resources 
Corporation  and  Sun  Company,  Inc.  In 
this  action,  brought  pursuant  to  Sections 
106  and  107  of  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  (CERCLA).  42  U.S.C, 
9696  and  9607  and  Section  7003  of  the 
Resource  Conservation  and  Recovers' 
Act  (RCRA),  42  U.S.C.  6973.  on  behalf 
of  the  United  States  Environmental 
Protection  Agency  (EPA),  the  United 
States  sought  the  performance  of 
response  work  by  the  defendants  at  the 
Baxter  Springs  and  Treece  Subsites  (the 
Subsites)  of  the  Cherokee  County 
Superfund  Site  in  Cherokee  County. 
Kansas  pursuant  to  the  Record  of 
Decision,  dated  .August  20.  1997  (ROD). 
•Additionally,  the  United  States  sought 
reimbursement  of  pass  response  costs  as 
well  as  future  oversight  costs.  Under  the 
(k)nsent  Decree,  defendants  will 
perform  response  work  in  accordance 
with  the  ROD.  will  provide  a  cash 
payment  for  EPA  to  perform 
institutional  controls,  and  will 
fpimburse  the  United  States  for  one  half 
of  future  EPA  oversight  costs.  In 
exchange,  defendants  will  receive  a 
covenant  not  to  sue  pursuant  to  Sections 
106  and  107(a)  of  CERCLA.  and  Section 
7003  of  RCR.-\  relating  to  the  Subsites. 
subject  to  all  standard  resers^ations  and 
reopeners.  In  addition,  defendants  will 
recei\'e  contribution  protection  under 
Section  113(fl(2)  of  CERCLA.  42  U.S.C. 
^  9613(n(2).  and  w'ill  receive  forgiveness 
of  EP.A's  past  costs  at  the  Subsites. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  davs  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree.  In 
addition,  the  L'nited  States  will  provide 
for  a  public  meeting  pursuant  to  Section 
7003(d)  of  RCRA  if  requested  within 
thirty  days  from  the  date  of  publication 
of  this  notice.  Comments  or  requests  for 
a  public  meeting  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  lustice, 
Washington.  DC.  20.530,  and  should 
refer  to  United  States  v.  ASARCO.  Inc. 
et  al..  D.f.  Ref.  90-11-2-06017. 

The  Consent  Decree  mav  be  examined 
at  U.S.  EPA— Region  VII  901  N.  5th 


Street,  Kansas  City,  Kansas  66101.  A 
copy  of  the  Consent  Decree  may  be 
obtained  by  mail  from  Consent  Decree 
Library,  Department  of  Justice,  P.O.  Box 
7611,  Washington,  D.C.  20044.  In 
requesting  a  complete  copy  with  all 
Attachments,  please  enclose  a  check  in 
the  amount  of  $87.00  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  the  Consent  Decree  without 
Attachments,  please  enclose  a  check  in 
the  amount  of  $24.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library- 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc:.  9t^29510  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4410-15.-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  of  hereby  given  that  on 
October  29,  1999.  the  United  States  filed 
a  proposed  Consent  Decree  in  United 
States  v.  USX  Corporation.  Civ.  Action 
No.  99-1783,  in  the  United  States 
District  Court  for  the  Western  District  of 
Pennsylvania. 

The  United  States'  claims  resolved  bv 
the  Decree  with  USX  Corporation 
("USX")  are  described  in  a  Complaint 
filed  contemporaneously  with  the 
Decree.  The  claims  arise  out  of  USX's 
alleged  violations  of  Section  113(b)  of 
the  Clean  Air  Act,  42  U,S.C,  7413(b), 
occurring  at  USX's  Edgar  Thomson  Steel 
Mill  in  Braddock,  Pennsylvania  (the 

Edgar  Thomson  Plant").  The 
Complaint  seeks  injunctive  relief  and 
civil  penalties  for  USX's  alleged 
violations  of  the  federally-enforceable 
Pennsylvania  State  Implementation  Plan 
(SIP).  Specifically,  the  Complaint 
alleges  that,  in  1996  and  1997,  visible 
emissions  from  the  scrubber  stack  at  the 
Edgar  Thomson  Plant  exceeded  the 
opacity  limits  established  in  the 
Allegheny  County  portion  of  the 
Pennsylvania  SIP.  Allegheny  County  is 
a  co-signatory  to  the  (jmsent  Decree, 
and  a  plaintiff-inter\-ennr  in  the 
Complaint. 

Under  the  terms  of  tiie  settlement, 
USX  will  pay  a  civil  penalty  of  $550,000 
and  will  undertake  implementation  of 
five  Supplemental  Environmental 
Projects  C'SEPs")  worth  over  $1,6 
million.  The.se  SEPs  include:  (1)  The 
installation  of  a  continuous  caster  flux 
haghouse  to  capture  fluoride  in  USX's 
wastewater  stream;  (2)  the  injection  of 
natural  gas  into  the  liquid  steel  vessels 
to  reduce  the  amount  of  airborne 


emissions;  (3)  pavement  of  plant 
roadways  and  upgrade  of  its  scrap  metal 
storage  area  to  reduce  emissions;  (4) 
enhancements  to  its  gas  cleaning 
equipment;  and  (5)  replacement  of 
numerous  electrical  transformers 
containing  a  dielectric  fluid  with 
polychlorinated  biphenyl  (PCB) 
concentration  in  excess  of  50  parts  per 
million. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  USX  Corporation, 
DOJ  Ref.  90-5-2-1-2175. 

The  proposed  consent  decree  may  be 
examined  at  either  U.S.  EPA  Region  III. 
1650  Arch  Street.  Philadelphia, 
Peimsylvania  19103-2029.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  Department  of 
Justice,  Environmental  Enforcement 
Section,  P,0.  Box  7611.  Ben  Franklin 
Station,  Washington,  DC  20044.  In 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$12.25  (25  cents  per  page  reproduction 
cost)  for  the  Consent  Decree  alone,  and 
$75.50  for  the  Consent  Decree  with  all 
exhibits  attached.  Checks  must  be 
payable  to  the  Consent  Decree  Library. 
|oel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Dor  99-29.511  Filed  11-10-99;  8:45  ami 

BILUNG  CODE  4410-1S-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  ot  199:J— the  ATM  Forum 

Notice  is  hereby  given  that,  on  April 
15,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  ATM  Forum  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Oresis  Communications, 
Inc.,  Portland,  OR;  Covad 
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Ciiimmunications,  Santa  Clara,  CA; 
2 Wire,  Inc..  Milpitas.  CA:  Matra 
Mdrcnni  Spact;.  Toulouse.  FRANCE;  and 
letstream  Communications,  Inc.,  Los 
(idtos.  CA  havp  been  added  as  parties  to 
this  vonturt'.  The  following  member  of 
the  .ATM  Form  have  changed  their 
names:  ADC  Kentrox  to  ADC 
T(>lecommunications.  Inc..  Portland, 
OR:  Bellcore  to  Telcordia  Technologies, 
Red  Bank.  NJ:  Telecommunications 
Labs.  Chunghvva  Telecom  Co.,  Ltd.  To 
C.hunghwa  Teh^com  Labs.  Yang-mei, 
Tanyuan.  T.\I\V.\N:  Telia  Network 
.Services  to  Telia  Research  AB,  Farsta, 
•SWEDEN:  and  Lockheed  Martin 
Telecommunications — Interactive 
Tet:hnology  Center  to  Lockheed  Martin 
.Mission  Systems,  Sunnyvale,  CA. 
Com21,  Milpitas.  CA;  Compaq 
Computer,  Norwood.  MA:  CSELT. 
Torino.  ITALY:.  Kent  Ridge  Digital  Labs, 
Singapore.  SINCAPORE:  Netro 
Corporation.  San  Jose,  CA;  RAD  Data 
Communications,  Tel  Aviv.  ISRAEL; 
Tektroni.x,  Beaverton.  OR;  TTC, 
(iermantown.  MD;  Diamond  Lane 
Communications,  Petaluma,  CA; 
Audiocodes  Ltd,  Yehuda.  ISRAEL:  NDS 
Limited,  Hampshire.  UNITED 
KINCiDOM:  Sonoma  Systems,  Marina 
Del  Rev.  CA:  Ficon  Technology.  Inc., 
VVoodbridge.  NJ;  and'RADCOM  Ltd.. 
Tel-Aviv.  ISRAEL  have  downgraded  to 
auditing  members.  SALIX  Technologies, 
Inc.,  Rockville.  MD:  StrafumOne,  Santa 
Clara,  CA:  and  Cimaron 
Communications  Corp.,  Andover,  MA 
have  upgraded  to  principal  members. 
Also.  jM.  Austin.  TX:  AdvanceNet 
Systems  Incorporated.  Research 
Triangle  Park.  \C;  AMCC.  San  Diego, 
CA:  AMP-MA/COM,  Inc.,  Harrisburg, 
PA;  Anixter  Inc..  Skokie.  IL;  Cornell 
University.  Ithaca.  NY;  Fondazione  Ugo 
Bordoni,  Roma.  ITALY:  Fujikura 
Technology  .Amer.  Santa  C^lara,  CA; 
Intel.  Santa  Clara.  C^A:  Interphase 
Corporation,  Dallas.  TX:  IPC 
Information  Systems.  Fairfield.  CT; 
Korea  Telecom.  Seoul.  KOREA; 
Matsushita  Electric  Works  Ltd,  Minato- 
ku  Tokyo.  I.\PAN:  Microsoft 
corporation,  Redmond.  WA;  NASA 
Lewis  Research  Ctr,  Moffett  Field.  CA 
NIST.  Caithersburg.  MD;  Ulivetti 
Research,  (Cambridge,  UNITED 
KINGDOM:  Optical  Data  Systems, 
Richardson.  TX:  Pairgain  Technologies. 
Tustin.  C,-\.  Philips  Research  Labs, 
Aachen.  GERMANY; 
STMicroelectronics.  St.  Genis  Pouiily, 
FRANCE:  Telco  Svstems.  Norwood,  MA; 
Telecom  Italia.  Rome,  IT.ALY;  Thomson- 
C;SF.  92704  COLOMBES  Cedex, 
FR.ANCE:  Transwitch  Corporation, 
Shelton,  CT:  TriQuint  Semiconductor. 
Hillsboro,  OR:  Westell.  Aurora.  IL; 


Xerox,  Palo  Alto,  CA;  Hubbell  Premise 
Wiring,  Stonington,  CT;  ASCII 
Laboratories  Inc.,  Tokyo,  JAPAN; 
Certicom  Corp,  San  Mateo,  CA; 
Raytheon.  Marlborough,  MA; 
MEGAXESS/ATAnet,  Inc..  Germantown 
MD;  and  DGT.MOTCTaiwan.  Taipei. 
TAIWAN  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 
Membership  in  this  group  research 
project  remains  open,  and  The  ATM 
Forum  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  19,  1993.  The  ATM  Forum 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6fb)  of  the  Act  on  June  2.  1993  (58  FR 
31415). 

The  last  notification  was  filed  with 
the  Department  on  January  15.  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-29515  Filed  11-10-99;  8:45  am) 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on 
February  13,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Acf),  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  A  change  in 
the  ownership  of  Bellcore,  (2)  its  present 
intention  to  continue  to  engage  jointly, 
on  a  contractual  basis,  with  a  variety  of 
other  entities,  including  its  former 
shareholders,  in  applied  research,  new 
service  development,  generic 
requirements,  testing  and  standards 
support,  and  software  systems  work, 
and  (3)  the  nature  and  objectives  of  such 
engagements.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recorvery 
of  antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  various  joint  research 


projects  and  the  general  area  of  planned 
activities  are  described  below, 

Bellcore  is  a  coropation  with  its 
principal  place  of  business  and  facilities 
located  in  the  United  States.  Bellcore's 
shares  were  previously  held  by 
Ameritech  Services.  Inc.,  Bell  Atlantic 
Newwork  Services.  Inc.,  BellSouth 
Telecommunications,  Inc.,  Pacific  Bell, 
Southwestern  Bell  Telephone  Company, 
Teiesector  Resources,  Group,  Inc.  and  U 
S  WEST  Communications.  Inc.  All  of 
Bellcore's  shares  were  acquired  on 
November  14,  1997  by  Science 
Applications  International  Corporation, 
San  Diego,  CA.  Although  under  new 
ownership.  Bellcore  presently  intends  to 
continue  to  engage  jointly,  on  a 
contractual  basis,  with  a  variety  of  other 
entities,  including  its  former 
shareholders,  in  applied  research,  new 
service  development,  generic 
requirements,  testing  and  standards 
support,  and  software  systems  work. 

In  particular.  Bellcore  continues  to 
engage  in  a  variety  of  joint  research  and 
related  projects  with  its  former 
shareholders  to  enable  these  companies 
and  their  affiliates  to  maintain  high 
quality  and  technologically  up-to-date 
network  capabilities  to  support  their 
provision  of  exchange  and  exchange 
access  telecommunications  services  and 
such  other  telecommunications  service 
as  these  cmpanies  authorize  by  contract 
with  Bellcore.  In  doing  so.  Bellcore 
seeks  to  create  and  develop  innovative 
and  improved  technologies,  processes, 
software  systems  and  service  ideas  that 
support  its  former  schareholders  and 
their  affiliates  as  enablers  or  providers 
of  telecommunications  services  that 
allow  people  and  their  machines  to  cost- 
effectively  access  information  and 
comumunicate  with  each  other  easily, 
reliably  and  securely,  anywhere,  any 
time,  in  any  medium  or  combination  of 
media.  Bellcore's  work  for  its  former 
shareholders  and  others  encompasses 
applied  research,  new  service 
development  and  related  network 
planning,  engineering,  training, 
innovative  development  and  production 
of  software  systems  and  associated 
economic  research. 

Bellcore's  general  areas  of  ongoing 
and  planned  activities  include  work 
focused  on  enterprise  efficiency,  robust 
(dependable,  flexible,  scure)  networks 
and  operations,  advanced  voice  and 
messaging  capabilities,  personal 
nomadic  communications  and 
information  access,  public  data 
networking,  video  dialtone  and  related 
seivices.  and  network-related  support 
for  new  information  service  capabilities. 

Bellcore's  technical  support  includes 
its  undertaking  of  applied  research  in 
such  fields  as  physical  science, 
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computer  scinece.  mathematics  and 
switching  and  transmission 
technologies  and  includes  the  creating 
of  experimental  prototypes  as  needed 
f(3r  experimental  demonstration  and 
testing  of  research  results  and  technical 
feasibility.  Bellcore  then  extends  its 
findings  of  technological  possibilities  to 
new  or  improved  technological 
applications  in  the  networks  of  its 
former  shareholders  or  their  affiliates, 
through  such  activities  as  the  creation 
and  development  of  new 
telecommunications  network  service 
concepts  and  related  network  planning, 
engineering  (including  development  of 
technical  requirements,  testing  and 
support  for  standards-related  activities) 
and  software  development  and 
production 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  various  research  projects. 
Membership  in  the  research  projects 
remains  open,  and  Bellcore  intends  to 
file  additional  written  notifications 
disclosing  all  changes  in  membership 

On  January  7.  1985.  Bellcore  filed  its 
original  notification  purusant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  H(b)  of  the 
Act  on  Januarv-  30.  1985, 

The  last  notification  was  filed  with 
the  Department  on  August  18.  1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  26,  1993  (58  PR,  57622). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  99-29516  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993 — Center  for  Waste 
Reduction  Technologies  ("CWRT'): 
Phytoremediation  Research  Project 

Notice  is  hereby  given  that,  on  June  3. 
1999,  pursuant  to  Section  61a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S,C.  4301 
et  seq  ("the  Act").  Center  for  Waste 
Reduction  Technologies  ("CWRT"): 
Phytoremediation  Research  Project  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act  s  provisions  limiting 


the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Center  for  Waste  Reduction 
Technologies,  New  York.  NY;  American 
Institute  of  Chemical  Engineers,  New 
York,  NY;  CH2M  Hill,  Inc..  Englewood, 
CO;  The  Dow  Chemical  Company, 
Midland.  MI:  HNA  Holdings.  Inc.. 
Summit.  NJ;  ICl  Canada,  Inc.,  North 
York,  Ontario.  CANADA;  and  Rohm  and 
Haas  Company.  Philadelphia.  PA.  The 
nature  and  objectives  of  the  venture  are 
to  produce  a  comprehensive  non- 
propriety,  compilation  of  information, 
data  and  experience  about 
phytoremediation.  and  to  present  the 
results  of  this  integrated  study  to  the 
participants  in  a  final  report  which  will 
stand  up  to  peer  review  to  demonstrate 
the  credibility  of  its  conclusions. 

Information  regarding  participation  in 
this  joint  venture  may  be  obtained  from: 
Center  for  Waste  Reduction 
Technologies.  American  Institute  of 
Chemical  Engineers,  3  Part  Avenue, 
New  York,  NY  10016. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
iFR  Doc.  99-29521  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Product  Act 
of  1993 — Cross  Industry  Working  Team 
("XIWT  •)  Project 

Notice  is  hereby  given  that,  on 
February'  11,  1998,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  ("the  Act").  Cross 
Industry'  Working  Team  ("XIWT") 
Project  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Araeritech.  Inc..  Chicago, 
IL:  Inverse  Network  Technology. 
Sunny\ale.  CA;  Pitney  Bowes  Inc.. 
Stamford.  CT;  and  RealNetworks. Inc., 
Seattle.  WA  have  been  added  as  parties 
to  this  venture.  .'\lso.  Sprint.  Kansas 
City.  MO;  BBN,  Cambridge.  MA;  and 
Electric  Power  Research  Institute.  Palo 
Alto.  CA  have  been  dropped  as  parties 
to  this  venture. 


No  other  changes  have  been  made  in 
either  the  membership  or  plarmed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Cross 
Industry  Working  Team  ("XIWT") 
Project  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  September  28,  1993,  Cross 
Industr}'  Working  Team  ("XIWT") 
Project  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  December  17, 
1993  (58  FR  66022). 

The  last  notification  was  filed  with 
the  Deparament  on  June  9,  1997.  A 
notice  was  published  in  the  Federal 
Register  piu-suant  to  Section  6(d)  of  the 
Act  on  September  10,  1997  (62  FR 
47690). 

Constance  K,  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  99-29512  Filed  11-10-99;  8:45  am] 

BILLMG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  The  National 
Cooperative  Research  and  Production 
Act  of  1993 — Enterprise  Computer 
Telephony  Forum  ("ECTF") 

Notice  is  here  by  given  that,  on  April 
1,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C,  4301 
et  seq.  ("the  Act").  Enterprise  Computer 
Telephony  Forum  ("ECTTF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Microsoft,  Redmond,  WA;  Speech 
Works  International,  Inc.,  Cambridge, 
MA;  and  KPN  NV.  Leidschendam. 
HOLLAND  have  become  Prindpal 
Members.  Bell  Actimedia,  Scarborough. 
CANADA;  Centigram  Communications 
Corporation,  San  Jose.  CA;  Dr.  Materna 
GmbH.  Dortmund.  GERMANY;  Hewlett- 
Packard.  Palo  Alto,  CA;  Marconi 
Communications  Ltd.,  Coventry, 
ENGLAND;  Magellan  Network  Systems. 
Inc..  Sunnyvale,  CA;  Periphonics. 
Bohemia.  NY;  Pivotech  Systems,  Inc.. 
Piscataway.  NJ;  Registr\'  Magic,  Inc., 
Boca  Raton,  FL;  Teloquent 
Communications  Corp.,  Billerica,  MA: 
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Texas  MicroSystems.  Houston,  TX:  West 
Interactive  Corp.,  Omaha,  NE;  and 
Xen)x  (lorp.,  Palo  Alto.  CA  have  become 
Auditing  Members.  Also,  Centigram 
("ommunications  Corporation.  San  Jose. 
(i.\.  f  j)mdial  Corporation. 
Charlottesville.  VA:  Hewlett-Packard. 
Palo  Alto.  CA:  lunctinn  Inc..  Cupertino, 
C.\;  Mitel  Corporation.  Kanata. 
C.\\AD.\;  Periphonics.  Bohemia,  NY; 
Telinet  Technologies,  Norcross,  GA 
have  been  dropped  a.s  Principal 
Member.s.  .Mratel  Data  Networks, 
likirch.  FFL\NCE;  Altigen 
Communications.  Inc..  Fremont.  CA: 
Applied  Language  Technologies. 
Cambridge,  MA:  B.ST  (Communication 
Technology,  Ltd.,  Guangzhou,  CHINA; 
Cognotronics  Corp..  Danburv',  CT: 
Cordell  Manufacturmg.  Inc.,  Covina, 
CA:  E. T.R.I. .  Taejon.  KOREA:  GPT 
Limited.  Coventn,-.  ENGLAND;  Linkon 
Corp,.  Fairfield.  CT;  Microlog. 
Germantovvn.  MD;  MT.S.  Tel  Aviv, 
ISR,\EL;  NetAccess.  Salem,  NH;  Nuera 
Communications.  San  Diego,  CA:  Racal 
Recorders.  Ltd,.  Southampton. 
ENDLAND;  Spectrum  Signal  Processing, 
Burnaby.  CANADA;  Telecom  Italia 
S.p,.\  ,  Rome,  IT.ALY;  and  VideoServer, 
Inc  ,  Burlington,  MA  have  been  dropped 
as  Auditing  Members. 

No  other  change.s  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Enterprise 
f'omputer  Telephone  Fonim  ("ECTF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20.  1996,  Enterprise 
Computer  Telephony  Forum  ("ECTF") 
filed  its  original  notification  pursuant  to 
Section  fi(a)  of  the  A(.\.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  Mav  13.  1996  (61  FR 
22074). 

The  last  notification  was  filed  with 
the  Department  on  November  19,  1998, 
.•\  notice  has  not  vet  been  published  in 
the  Federal  Register 
Constance  K.  Robinson. 
Dimrtnr  ■jf  Opfratiuns.  Antitrust  Division. 
[FR  Doc    -)M-J<)=il4  Filed  11-10-99;  8:45  ami 
BILLING  COOe  4410-n-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Product  Act 
of  1993 — Gas  Utilization  Research 
Forum  CGURF') 

Notice  is  hereby  given  that,  on  April 
28,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1933,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Gas  Utilization 
Research  Forum  ("GURF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
AEG  International,  Calgary,  Alberta, 
CANADA  has  been  added  as  a  party  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  researcih  project. 
Membership  in  this  group  research 
project  remains  open,  and  Gas 
Utilization  Research  Forum  ("GURF") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  19,  1993,  Gas 
Utilization  Research  Forum  ("GURF") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(d)  of  the  Act  on  December  17,  1991 
(56  FR  1655). 

The  last  notification  was  filed  with 
the  Department  on  March  9.  1999.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register, 
Constance  k.  Robinson, 
Director  of  Operations  Antitrust  Division. 
[FR  Doc  99-29520  Filed  11-10-99;  8:45  am] 

BILUNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — HDP  User  Group 
International,  Inc. 

Notice  is  hereby  given  that,  on  April 
12,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  HDP  User  Group 
International,  Inc.  has  filed  written 
notifications  simultaneously  with  the 


Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  c:irt:umstances. 
Specificallv.  Aspocomp  Ov.  Helsinki, 
FINLAND:"ChipPac.  Santa  Clara.  CA; 
CS2.  Zaventem.  BELGIUM:  Dell 
Computer.  Round  Rock.  TX: 
International  Business  Machines 
Corporation.  Endicott.  NY:  Kvrel  EMS 
Ovj.  Kvroskoski.  FINLAND:  Philips, 
Eindhoven.  THE  NETHERLANDS: 
Sanmina,  San  Jose.  CA:  and  Alcatel 
USA,  Piano,  TX  have  been  added  as 
parties  to  this  venture.  Also.  Compeq    • 
Manufacturing  Co..  Taoyuan  Hsien, 
TAIWAN:  MicroModule  Systems, 
Cupertino.  CA:  Silicon  Graphics 
Computer  Co.,  Mountain  View.  CA: 
Symbosis  Logic.  Fort  Collins.  CO;  and 
DSC  Communications.  Piano.  TX  ha\e 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HDP  User 
Group  International.  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  14.  1994,  HDP  User 
Group  International.  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act,  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23.  1995  (60  FR  15306). 

The  last  notification  was  filed  with 
the  Department  on  May  2  7.  1998,  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  29.  1998  (63  FR 
51954). 

Constance  K.  Robinson, 
Director  of  Upnrations.  Antitrust  Division. 
[PR  Doc.  99-29519  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993^Message  Oriented 
Middleware  Association,  Inc. 

Notice  is  hereby  given  that,  on 
February-  5.  1999.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("tlfe  Act"), 
Message  Oriented  Middleware 
Association.  Inc,  (MOMA)  has  filed 
written  notifications  simultaneouslv 
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with  the  Attorney  General  and  the 

Federal  Trade  Cominis.sion  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
AirTouch  Cellular,  Walnut  Creek,  CA: 
ATB,  Inc.  Monterey,  MA;  BEA  Systems, 
Liberty  Corner,  NJ:  HIE,  Columbus.  OH; 
Liberty  Mutual  Insurance.  Portsmouth. 
NH;  MQ  Tech.  Inc.,  Glendale.  CA; 
Primeur  Group.  Genova.  ITALY; 
SOPR.\-DP().  Puteaux,  FRANCE;  Sun 
Microsystems.  Mountain  View,  CA; 
Template  Software,  Dulles.  VA;  Applied 
Communications,  Inc.,  Omaha,  NE: 
Bank  of  America.  Fremont,  CA;  Boole  & 
Babbage  Inc.,  San  Jose,  CA;  IBM 
Laboratories.  Winchester.  Hampshire. 
ENGLAND:  .MINT  Communication 
Systems,  Inc.,  New  York,  NY;  NasTel 
Technologies.  Inc.,  New  York.  NY; 
Quantum  Technology.  Mountain  Lakes, 
NI:  Southwestern  Bell.  St.  Louis.  MO; 
Tdiarian  Corporation,  Los  Altos,  CA; 
The  Standish  Group,  Dennis,  MA; 
AT&T,  Piscataway,  NJ;  Barclays 
Network  Ser\'ice,  Knutsford,  Cheshire. 
ENGLAND;  Candle  Corp.,  Santa  Monica, 
CA;  Level  8  Systems.  Inc.  New  York, 
NY;  Motorola,  Rolling  Meadows,  IL; 
PeerLogic.  Inc.,  San  Francisco.  CA; 
Software  AG.  Reston.  VA;  SpaceWorks, 
Inc.,  Rockville.  MD:  Technology 
Investments.  Tampa.  FL;  Verimation. 
Inc.  Woodcliff  Lake.  NJ;  XING,  Paris  La 
Defense,  FRj-X.NCE:  and  Dave  Isherwood. 
Staten  Island.  NY  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 

either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MONL\ 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership 

On  May  15,  1995,  MOMA  fded  its 

original  notification  pursuant  to  Section 
6(a)  of  the  Act,  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6{b)  of  the 
Act  on  November  13.  1995  [60  FR 
57022). 

The  last  notification  was  filed  with 
the  Department  on  September  17.  1997 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
.Act  on  November  10.  1997  (62  FR 
60531). 

Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division 
(FR  Doc;.  99-29,518  Filed  1 1-10-99;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Anitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Wireless  Application 
Protocol.  Forum  CWAP") 

Notice  IS  hereby  given  that,  on  April 
6,  1999,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Wireless  Application 
Protocol  Forum  ("WAP")  has  filed 
written  notification*  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
The  Fantastic  Corporation.  Zug, 
SWITZERLAND;  Finnet  Association, 
Helsinki.  FINLAND;  Giesecke  & 
Devrient  GmbH.  Munchen,  GERMANY; 
KPN,  Leidschendam.  HOLLAND; 
Lucent  Technologies,  Naperville,  IL; 
Mannesmann.  Dusseldorf  GERMANY; 
Nextel  Communications  Inc.,  McLean, 
VA;  Nissan  Communications  Systems 
Ltd..  Tokyo,  JAPAN:  Ov  Radiofinja  AB. 
Helsinki.  FINLAND;  ProxiNet  Inc. 
Emeryville,  CA;  and  S  K  Telecom  Co 
Ltd.,  Seoul,  KOREA  have  been  added  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Wireless 
Application  Protocol  Forum  ("WAP") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  March  18.  1998,  Wireless 
Application  Protocol  Forum  ("WAP") 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
hlbj  of  the  .Act  on  December  31,  1998 
(63  FR  72333). 

The  last  notification  was  filed  with 
the  Department  on  January  29.  1999,  A 
notice  has  not  yet  been  published  in  the 
Federal  Register 
Constance  K.  Robinson. 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  99-29513  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction: 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the  - 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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m  a{.t:()rdanc:f'  with  the  provisions  of  29 
C.FR  Parts  1  and  5   Acrordinglv.  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  everv"  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Ra< on  And  Related 
.Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

.Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatorv-  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  .Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
.Avenue.  NW.  Room  S-.1014. 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  CJffice  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
bv  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified 

I'olunip  I 


Massachusetts: 

MA990001  (Mar 

.  12 

, 1999) 

MA990002  (Mar 

12 

. 1999) 

MA990007  (Mar 

.  12 

. 1999) 

MA990018  (Mar 

.  12 

, 1999) 

New  York: 

NY990013  (Mar. 

12. 

1999) 

\'()lumt'  11 

None 

Vnjump  III 

Kentuckv: 

kY990001  (Mar. 

12. 

1999) 

KY990002  (Mar. 

12, 

1999) 

KY990004  iMar. 

12, 

1999) 

KY9900n7  (Mar 

12. 

1999) 

KY99002B  (Mai 

12. 

1999) 

KY990027  (Mar 

12. 

1999) 

KY990028  (Tvlar 

12, 

1999) 

KY990029  (Mar 

12. 

1999) 

KY990n.<,T  (Mar 

12, 

1999) 

Tennessee: 
TN990001  (Mar.  12. 
TN990002  (Mar.  12, 
TN990003  (Mar.  12. 
TN990005  (Mar.  12, 
TN990018{Mar.  12, 
TN990038  (Mar.  12. 
TN990039  (Mar.  12, 
TN990040  (Mar.  12, 
TN990042  (Mar.  12, 
TN99004.5  (Mar.  12, 
TN990048  (Mar.  12. 
TN990062  (Mar.  12, 


Volume  rV 

Ohio: 

OH990002  (Mar.  12, 
OH990003  (Mar.  12. 
OH990012  (Mar.  12. 
OH990018  (Mar.  12, 
OH990028  (Mar.  12, 
OH990029  (Mar.  12, 
OH990034  (Mar.  12, 
OH990035  (Mar.  12, 

Volume  V 

Arkansas: 

AR990001  (Mar.  12, 
AR990003  (Mar.  12, 
AR990008  (Mar.  12, 
AR990023  (Mar.  12. 

New  Mexico: 

NM990001  (Mar.  12, 
NM990005  (Mar.  12, 

Oklahoma: 

OK990013  (Mar.  12. 
OK990Q14  (Mar.  12, 
OK990035  (Mar.  12, 
OK990041  (Mar.  12, 

Texas: 

TX990040  (Mar.  12, 

Volume  VI 

Utah: 
UT990004  (Mar.  12, 
UT990015  (Mar.  12. 
UT990024  (Mar.  12, 
UT990029  (Mar.  12, 

Wyoming: 
WY990008  (Mar.  12, 
WY990009  (Mar.  12, 

Volume  VU 

Nevada: 

NV990001  (Mar.  12. 
NV990002  (Mar.  12, 
NV990003  (Mar.  12, 
NV990004  (Mar.  12, 
NV9900G5  (Mar.  12. 
NV990006  (Mar.  12, 
NV990007  (Mar.  12, 
NV990009  (Mar.  12, 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


1999) 

1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


1999) 
1999) 
1999) 
1999) 

1999) 
1999) 

1999) 
1999) 
1999) 
1999) 

1999) 


1999) 
1999) 
1999) 
1999) 

1999) 
1999) 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  mav  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts."  This 


publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  manv  of  the  1.400 
Government  Depositors  Libraries  across 
the  countr\- 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  Washington,  DC.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specif}'  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  State  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  4th  dav  of 
November  1999. 

Car!  J.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

[PR  Doc.  99-29406  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Assistant  Secretary  for    • 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training;  Notice  of  Open  Meeting 

The  Secretarv''s  Advisor}^  Committee 
for  Veterans'  Employment  and  Training 
was  established  under  section  4110  of 
title  38,  United  States  Code,  to  bring  to 
the  attention  of  the  Secretar\-.  problems 
and  issues  relating  to  veterans' 
employment  and  training. 

Notice  is  hereby  given  that  the 
Secretarv'  of  Labor's  Advisory 
Committee  for  Veterans'  Employment 
and  Training  will  meet  on  Mondav, 
December  6,  1999.  at  the  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  S-2508, 
Washington,  DC  20210  from  9:00  to  5:00 
pm. 

Written  comments  are  welcome  and 
may  be  submitted  by  addressing  them 
to:  Ms.  Polin  Cohanne,  Designated 
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Frderai  Official.  Office  of  the  Assistant 
SocH'tary  for  Veterans'  Emplovment  and 
Training.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NVV.  Room  S- 
1313,  Washington.  DC  20210. 
The  primary  items  on  the  agenda  are: 

•  Adoption  of  Minutes  of  the 
Previous  Meeting 

•  Transition  Assistance  Program 

•  Licensing  and  Certification 

•  Workforce  Investment  Act 

•  New  Veterans  Legislation  on  Small 
Business 

•  Marketing 

•  Legislation 

The  meeting  will  be  open  to  the 
public,  Oth»'r  matters  ma\'  be  discussed. 

Persons  with  disabilities  needing 
special  accommodations  should  contact 
Ms.  Polin  Cohanne  at  telephone  number 
202-693^741  no  later  than  December 
22.  1999. 

Signed  at  Washington.  DC  this  November 

4.  1999. 

Espiridion  (Al)  Borrego, 

Assistant  Scrrptary  of  Labor  for  Veterans' 

Employment  and  Training. 

[FR  Doc.  99-29574  Filed  11-10-99;  8:45  am] 

BILLING  CODE  4510-79-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Meeting  of  the 
Board  of  Directors  Operations  and 
Regulations  Committee 

TIME  AND  DATE:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  November  19,  1999.  The 
meeting  will  begin  at  10:30  a.m.  and 
continue  until  the  C>)mmittee  concludes 
its  agenda. 

location:  Legal  Services  Corporation. 
750  First  Street.  NE.  9th  Floor 
Conference  Room  A  &  B.  Washington. 
DC  20002. 

STATUS  OF  MEETING:  Op'-il 
MATTERS  TO  BE  CONSIDERED: 
1    Approval  of  agenda. 

2.  Approval  of  minutes  of  the 
Committee's  meeting  of  June  11,  1999. 

3.  Consider  public  comment  and  act 
on  final  rule.  45  CFR  Part  1628, 
Rec:ipient  Fund  Balance. 

4.  Consider  public  c:omnient  and  act 
on  final  rule,  45  CFR  Part  lb35 
Timekeeping  Requirement. 

5.  Consider  and  art  on  proposed 
Property  Manual:  .Acquisition 
Procedures  and  Property  Standards. 

6.  Consider  and  act  on  LSC^'s  FOIA 
Handbook, 

7.  Consider  and  act  on  prnposeci 
procedures  to  handle  grie\  ances  filed 
against  the  Corporation's  President  or  it- 
Inspector  General. 


8.  Consider  and  act  on  a  proposed 
program  of  cash  awards  to  individual 
Corporation  employees  in  recognition  of 
their  outstanding  performance. 

9.  Consider  and  act  on  other  business. 

10  Public  Comment 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortune,  General  Counsel  and 
Secretan'  of  the  Corporation,  at  (202) 
336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
mav  notify  Shannon  Nicko  Adaway,  at 
(202) 336-8800. 

Dated:  N'nvemher  8,  1999.  ~ 

Victor  M.  Kortunn, 

Vice  President  for  Legal  Affairs.  General 
Counsel,  and  Corporate  Secretan'. 

[FRDoc.  99-29671  Filed  11-9-99;  10:42  ami 

BILLING  CODE  7050-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors  Ad 
Hoc  Committee  on  Performance 
Reviews  of  the  President  and  inspector 
General 

TIME  AND  DATE:  The  Ad  Hoc  Committee 
on  Performance  Reviews  of  the 
President  and  Inspector  General  of  the 
Legal  Services  Corporation's  Board  of 
Directors  will  meet  on  November  19, 
1999.  The  meeting  will  begin  at  9:00 
a.m.  and  continue  until  conclusion  of 
the  committee's  agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street.  NE.  4th  Floor 
Conference  Room,  Room  4054, 
Washington,  DC  20002. 

STATUS  OF  MEETING:  E.xcept  for  approval 
of  the  committee's  agenda  and  any 
miscellaneous  business  that  may  come 
before  the  committee,  the  meeting  will 
be  closed  to  the  public.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(2)  &  (6)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  [45  CFR  §  1622.5(a)  &  (e)].  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED 

Open  Session 

1.  Approval  of  agenda. 


Closed  Session 

2.  Conduct  a  performance  appraisal  of 
the  Inspector  General  of  the 
Corporation. 

3.  Conduct  a  performance  appraisal  of 
the  President  of  the  Corporation, 

Open  Session 

4.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
mav  notify  Shannon  Nicko  Adaway  at 
(202)  336^800. 

Dated:  November  8,  1999. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel,  and  Corporate  Secretary. 

fPR  Doc  99-29672  Filed  11-9-99;  10:42  am] 

BILLING   CODf    ^050-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting:  Sunshine  Act 
Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  November  20.  1999.  The 
meeting  will  begin  at  10:00  a.m.  and 
continue  until  conclusion  of  the  Board's 
agenda. 

LOCATION:  Legal  Services  Corporation, 
750  First  Street,  NE,  9th  Floor 
Conference  Room  A  &  B,  Washington, 
DC  20002. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
piusuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session, 
At  the  closed  session,  the  Corporation's 
General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)(10)l  and 
the  corresponding  provisions  of  the 
Legal  Services  Corporation's 
implementing  regulation  [45  CFR 
§  1622.5(h)],  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  -equest. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1 ,  Approval  of  agenda. 
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2.  Approval  of  miiiuti'--   >;  iti"  Board's 
meeting  of  September  I--^,  ';  *'tM 

i.  Approval  dfnnnutt'^  i^;  tl\>' 
executivfi  session  of  tfie  Board's  meeting 
of  September  18.  1999. 

4.  C.hdirman's  Report. 

5.  Members'  Report. 

6  President's  Report. 

7  Inspector  General's  Report. 

8.  C'onsider  and  act  on  the  report  of 
the  Board's  Operations  and  Regulations 
(inmmittee: 
—  Final  rule.  45  CFR  Part  1628. 

Recipient  Fund  Balance. 
—Final  rule.  45  CFR  Part  1635, 

Timekeeping  Requirement. 
— Procedures  to  handle  grievances  filed 

against  the  ( .orporation's  President  or 

its  Inspector  tieneral. 
— LSC  FOIA  Handbook. 
— Revisions  to  LSC;  s  Personnel  Manual. 

9  Consider  the  report  of  the  Board's 
Ciommittee  on  Provision  for  the  Delivery 
of  Legal  Services. 

10  Consider  the  report  of  the  Board's 
.\nnual  Performance  Reviews 
Committee 

11.  Consider  and  act  un  the  Board  of 
Directors'  Semiannual  Report  to  the 
Congress. 

12  Revive,  consider,  and  act  on  the 
Report  of  the  Erlenborn  Commission. 

Closed  Session 

13.  Briefing    bv  the  Inspector  General 
on  the  activities  of  the  Office  of 
Inspector  General 

14.  Briefing  by  the  President  on 
internal  personnel  and  operational 
matters. 

15.  Consider  and  ac:t  on  the  General 
Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

Open  Session 

16  Consider  and  act  on  the  resolution 
authorizing  the  President  to  enter  into 
employment  agreements  with  officers  of 
the  Corporation. 

1  7.  Consider  and  act  on  other 
business. 

18  Public  Comment 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno.  Cieneral  Counsel  and 
Secretarv  of  the  Corporation,  at  (202) 
336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disabilitv  and  need  an 


Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  derinition  of  the  term  "meeting" 
and.  therefore,  the  requirements  of  the  .Sunshine 
Act  do  not  apply  to  anv  such  portion  of  the  closed 
session.  5  U.S.C.  552(b)  (a)(2)  and  (b).  See  also  45 
CFR  tJS  1622.2  &  1622.3 


accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adawav,  at 
(202)  336^800. 

Dated:  November  8,  1999. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel,  and  Corporate  Secretary. 

[FR  Dor.  99-29673  Filed  11-9-99;  10:42  am] 

BILLING  CODE  70SO-01-P 

LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors 
Committee  on  Provision  for  the 
Delivery  of  Legal  Services 

TIME  AND  date:  The  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  November  19,  1999.  The 
meeting  will  begin  at  10:30  a.m.  and 
continue  until  the  Committee  concludes 
its  agenda. 

LOCATION:  Legal  Services  Corporation. 
750  First  Street.  NE.,  4th  Floor 
Conference  Room,  Room  4054, 
Washington.  DC  20002. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1   Approval  of  agenda. 

2.  Approval  of  minutes  of  the 
Committee's  meeting  of  September  1 7- 
18,  1999. 

3.  Report  by  LSC  staff  on  the 
Corporation's  Program  Information 
Survey. 

4.  Report  by  LSC  staff  on  State 
Planning. 

5.  Presentation  by  LSC  staff  on  field 
technology,  outlining  work  that  staff  is 
doing  training  field  programs. 
overseeing  state  planning  for  technology 
and  facilitating  &  coordinating  bulk 
purchases. 

6.  Presentation  by  the  Projecit  for  the 
Future  of  Equal  Justice,  describing  the 
Project's  work,  including  its  initiatives 
in  the  areas  of  technology,  intake 
systems,  training,  and  fundraising. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8800. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Shannon  Nicko  Adawav.  at 
(202) 336-8800. 


Dated:  November  8, 1999. 
Victor  M.  Fortuno, 

\  'iri^  President  for  Legal  Affairs.  General 

Counsel,  and  Corporate  Secretary. 

[FR  One  10-29074  Filed  11-9-99;  10:42  am) 

BILLING  CODE  7050-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-141] 

Centennial  of  Flight  Commission; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  .Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  Centennial  of  Flight 
Commission  (PL  105-389). 

DATES:  Tuesday.  November  23,  1999, 
9:00  a.m.  to  10:00  a.m. 
ADDRESSES:  Smithsonian  Institution, 
National  Air  &  Space  Museum, 
Director's  Conference  Room. 
Independence  Avenue  at  Sixth  Street. 
S\V.  Washington.  DC  20560. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Scheffler.  National  Air  & 
Space  Museum  (202)  357-1427. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public, 
subject  to  the  seating  capacity  of  the 
room.  Seating  will  be  on  a  first  come, 
first  served  basis.  The  agenda  for  the 
meeting  is  as  follows: 
— Selection  of  the  Sixth  Commission 

Member 
— Election  of  a  Chairperson 
— Selection  of  an  Executive  Director 

The  meeting  will  be  held  on  this  date 
to  accommodate  the  scheduling 
priorities  of  key  participants.  Visitors 
must  sign  in  at  the  NASM  security  desk, 
which  is  located  at  the  south  entrance 
to  the  Musf^um,  Independence  Avenue 
at  Sixth  Street,  SVV. 

Dated:  .\ovember  5.  1999. 
iMatthew  M.  Crouch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

|FR  Doc.  99-29.i01  Filed  1 1-10-99;  8:45  am] 

BILLING  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NOTICE  (99-142) 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
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ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  herebv  gives  notice 
tliat  Hnkarn  Engineering  Inc.,  3633  W. 
MacArthur  Blvd..  Suite  412.  Santa  Ana, 
California  92704.  has  applied  for  an 
f'xclusive  license  to  practice  the 
invention  disclosed  in  NASA  Case  No. 
KSC-11886.  entitled  ■Extreme  Wind 
Velocity  Measurement  System."  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Melanie  R.  Chan.  Licensing  &  Dual  Use 
Manager.  John  F.  Kennedy  Space 
Center. 

DATE:  Responses  to  this  Notice  must  be 
received  on  or  before  January  11,  2000. 
FOR  FURTHER  INFORMATION.  CONTACT: 

Melanie  R.  Chan.  Lic:ensing  and  Dual 
Use  Manager,  [ohn  F.  Kennedy  Space 
Center.  Mail  Code:  MM-E.  Kennedy 
Space  Center.  FL  32899.  telephone  (407) 
867-6367. 

Dated:  November  5.  1999. 
Edward  A.  Frankle, 
General  Counsel. 
[FR  Dor  99-29553  Filed  11-10-99;  8:45  am] 

BILLING  CODE  751 0-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-143] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  copyright 
license. 

SUMMARY:  NASA  herebv  gives  notice 
that  Netlander.  Inc..  of  Titusville,  FL 
32796.  has  applied  for  an  exclusive 
copyright  license  in  NASA  Software 
entitled  internet  Display  of  PC  GOAL 
Real-Time  Data  Using  Java  (fView)." 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
.Administrator  of  the  National 
.Aeronautics  and  Space  Administration 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Melanie  R.  Chan.  Licensing  &  Dual  Use 
Manager.  John  F  Kennedy  Space 
Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  Januarv  11.  2000, 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Chan.  Licensing  and  Dual 
L'se  Manager,  [ohn  F.  Kennedy  Space 
Center.  Mail  Code  MM-E.  Kennedy 


Space  Center,  FL  32899.  telephone  (407) 
867-6367. 

Dated:  November  5,  1999. 
Edward  A.  Frankle, 

General  Counsel. 

(FR  Dor.  99-29552  Filed  11-10-99;  8:45  am] 

BILLING  CODE  7510-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences:  Notice  of 
Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Public  Law  92-463  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Astronomical  Sciences  (1186). 

Date/Time:  January  4-5.  2000;  9:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  Room 
1020.  4201  Wilson  Boulevard.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  Breckinridge. 
Program  Director.  Advanced  Technologies 
and  Instrumentation.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230  (703)  306-1820.  ext. 
1912. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Advanced  Technologies  and 
Instrumentation  in  the  area  of  Astronomical 
Sciences  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  Novembers,  1999. 
Karen  }.  York. 

Committee  Management  Officer. 
[FR  Dor.  99-29590  Filed  11-13-99;  8:45  am] 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
.Advisor)'  Committee  Act  (Public  Law 
92-463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

.\'nme:  Special  emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 


Date/Time:  December  7.  1999;  8  a.m.-5 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  680.  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  A.  Frederick  Thompson. 
Program  Director.  Division  of  Bioengineering 
and  Environmental  Systems.  National 
Science  Foundation.  4201  WiLson  Boulevard. 
Arlington,  Virginia  22230.  (703)  306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Environmental  Technology  Engineering 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8.  1999. 
Karen ).  York. 

Committee  Management  Officer. 
(FR  Doc.  99-29596  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Systems 
(1189). 

Date/Time:  December  9.  1999;  8:00  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Room  310,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  A.  Frederick  Thompson. 
Program  Director,  Division  of  Bioengineering 
and  Environmental  Systems,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  Virginia  22230.  (703)  306-1318. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Environmental  Technology'  Engineering 
CAREER  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
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I'.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8,  1999. 
Karen  ].  York, 

(^t)rnnutlen  Management  Officer. 
(FR  Doc.  99-29597  Filed  11-10-99;  8:45  am) 

BILLING  CODE  7555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biological 
Infrastructure:  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory'  C^ommittee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting; 

Same:  .Advisory  Panel  for  Biological 
Liitrastructure  (1215). 

Datp  Time-:  December  2-3,  1999;  8:30  a.m.- 
.T  p.m 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  390,  Arlington,  VA 
222;iO 

Tvpf  nt  MeetiHii  Closed. 

Contact  Person:  Greg  Farber  and  Mary  lane 
Sounders,  Program  Directors.  Biological 
Instrumentation  and  Instrument 
Ut'vx'lopment,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  615. 
Arlmgtun,  VA  222  iO.  T^^lpphone:  (703)  306- 
14~2 

Purpose  of  Meetinii  Tn  provide  advice  and 
recommendations  mnterning  proposals 
submitted  to  NSF  for  financial  support. 

.Agenda:  To  review  and  evaluate  proposal 
for  acquisition  of  Biological  Instrumentation 
and  Instrument  Develnpment  for  the 
Instrument  Developmt'iit  Biological  Research 
(IDBR)  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  ini;lude  information  of  a 
proprietary  or  t  onfidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C;.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  8,  1999. 
Karen  J.  York, 

Committee  Management  Officer. 
FK  Uoc.  99-29595  Filed  11-10-99;  8:45  am) 

BILLING  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
.■\dvisory  (Committee  Act  (Public  Law 
92—463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting: 

Mame:  Special  Emphasis  Panel  in  Civil  and 
.Mechanical  Systems  (1205). 


Date/Time:  November  15-16, 1999;  8:00 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Room  730,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Vijaya  Gopu,  Program 
Officer.  Large  Structures  and  Building 
Systems,  Division  of  Civil  and  Mechanical 
Systems,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  545,  Arlington.  VA 
22230,  (703)  306-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate 
nominations  for  the  FY'OO  Large  Structures 
and  Building  Systems  Career  Panel  proposals 
as  part  of  the  selection  process  for  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8,  1999. 
Karen  ).  York, 

Committee  Management  Officer. 
[FR  Doc.  99-29591  Filed  11-10-99:  845  am] 

BU.UNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date/Time:  November  22-23.  1999;  8:00 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Rooms  380  and  390,  Arlington. 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Clifford  J.  Astill, 
Program  Director,  Geomechanics  and 
Geotechnical  Systems  and  Geoenvironmental 
Engineering  and  Geohazards  Mitigation. 
Division  of  Civil  and  Mechanical  Systems, 
National  Science  Foundation;  4201  Wilson 
Boulevard.  Room  545,  Arlington,  Virginia 
22230.  (703)  306-1361. 

Purpose  ofMeeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY'OO  Control. 
Geomechanics  and  Geotechnical  Systems  and 
Geoenvironmental  Engineering  and 
Geohazards  Career  Panel  as  part  of  the 
selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 


technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4J  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8,  1999. 
Karen  ).  York, 

Committee  Management  Officer. 
[FR  Doc.  99-29592  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  755S-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory-  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
.Manufacture,  and  Industrial  Innovation 
(1194) 

Date/Time:  December  6-9  and  14-17;  8:00 
a.m. -5:30  p.m. 

Place:  Rooms  310.  320.  330.  340,  360,  365, 
370,  390,  530.  and  580.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
.\rlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Delcie  Durham. 
Program  Director,  Material  Processes 
and  Manufacturing,  Dr.  George 
Hazelrigg,  Program  Director.  Design  and 
Integration  Engineering  Prograjji,  Dr. 
K.P.  Rajurkar,  Program  Manager. 
Manufacturing  Machines  and 
Equipment  Program.  Dr.  Lawrence 
Seiford,  Program  Director.  Operations 
Research  and  Production  Systems 
Program,  (703)  306-1330.  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 

Purpose  of  .Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information.  financ:ial  data  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  that  are  exempt  under  5  U.S.C. 
522b(c).  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8.  1999. 
Karen  J.  York. 

Committee  .Management  Officer. 
(FR  Doc.  99-29598  Filed  11-10-99;  8:45  am) 

BILLING  CODE  7555-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems;  Notice 
of  Meeting 

Same:  Special  Emphasis  Panel  in 
Electrical  and  Communication  Systems 
(1196). 

Date/Time:  November  16-17,  1999:  8:30 
a.m. -5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  580,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Rajinder  Khosla. 
Program  Directors.  Division  of  Electrical  and 
Communications  Systems,  National  Science 
Foundation.  4201  \Vilson.  Blvd.,  Room  675. 
Arlington.  VA  22230,  (703)  306-1340. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  fmancial  support. 

Agenda:  To  review  and  evaluate 
Computational  Engineering  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dalpd;  November  8,  1999, 
Karen  J.  York, 

Committee  Management  Officer. 
IFR  Dor  q9-2q5q  1  Filed  11-10-99;  8:45  am] 

BILLING  CODE  7555-01-W 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sciences:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

XaiTifi:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date/Time:  December  9-10.  1999;  8:30 
a.m.-5'OO  p.m.  and  December  11.  1999:  8:30 
a.m. -12  noon. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  1020,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Alvin  Thaler.  Program 
Director.  Foundations  Program,  or  Gerald 
\'enema.  Program  Director,  Foundations 
Program,  .National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1025,  Arlington, 
VA  22230.  (703)  306-1870. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Foundations  Program,  as  a 
part  of  the  selection  process  for  awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  8, 1999. 
Karen  J.  York. 

Committee  Management  Officer. 
[PR  Doc.  99-29594  Filed  11-10-99;  8:45  am] 

BfLLING  C03F   ''555-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics. 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92—463.  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date/Time:  November  29.  1999  through 
December  1,  1999;  9:00  a.m.-6:00  p.m. 

Place:  Stanford  Linear  Accelerator  Center, 
Training  and  Conference  Center,  2575  Sand 
Hill  Road,  Menlo  Park,  CA  94025. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marvin  Goldberg, 
National  Science  Foimdation,  4201  Wilson 
Blvd,  Room  1015,  Arlington,  VA,  22230. 
(703)  306-1890;  and  Ms.  )udy  Meo,  Stanford 
Linear  Accelerator  Center,  (650)  926-2651. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  Elementary  Particle  Physics 
Program  for  Major  Research  Equipment 
funding. 

Agenda:  To  review  and  evaluate  proposals 
for  the  Elementary  Particle  Physics  Program. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  information  on 
personnel  and  proprietary  date  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  Novembers,  1999. 
Karen ).  York, 

Committee  Management  Officer. 
(FR  Doc.  99-29588  Filed  11-10-99;  8:45  am] 

BILLING  CODE  7555-01-11 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics: 
Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Public  Law  92^63,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in  Physics 
(1208). 


Date/Time:  Sunday,  December  5,  6  p.m.-lO 
p.m.;  Monday,  December  6,  8:30  a.m.-6  p.m.; 
Tuesday.  December  7.  8:30  a.m.-3  p.m. 

Place:  National  Science  Foundation,  Room 
1020,  4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Terrence  W.  Rettig. 
Program  Director  for  Special  Programs/PHY. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  (703)  306- 
1809. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSDF  for  financial  support. 

Agenda:  To  review  and  evaluate  the 
Research  Experiences  for  Undergraduates 
(REC)  Site  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  8,  1999. 
Karen )  York, 

Committee  Management  Officer. 
(FR  Doc.  99-29589  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No   72-16] 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2507  Virginia 
Electric  and  Power  Company:  North 
Anna  Independent  Spent  Fuel  Storage 
installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  Amendment  1  to  Materials 
License  SNM-2507  held  by  Virginia 
Electric  and  Power  Company  (VA 
Power)  for  the  receipt,  possession, 
transfer,  and  storage  of  spent  fuel  at  the 
North  Anna  Independent  Spent  Fuel 
Storage  Installation  (ISFSI),  located  in 
Louisa  County,  Virginia.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  April  5,  1999,  as 
supplemented  on  August  27,  1999,  VA 
Power  requested  to  amend  its  ISFSI 
license  to  permit  the  storage  of  burnable 
poison  rod  assemblies  and/or  thimble 
plug  devices  within  the  TN-32  casks 
used  at  North  Anna.  This  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
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in  CFK  C'haptcr  1,  which  are  set  forth  in 
the  license  amenciment. 

In  dccordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safetv  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSi).  The  EA^and  FONSI  were 
published  m  the  Federal  Register  on 
October  15.  1999  (64  Ffi  55994). 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
Street,  N\V,  Washington.  DC  20555.  and 
at  the  Local  Public  Document  Room  at 
the  Alderman  Library',  the  University  of 
Virginia.  Charlottesville.  VA  22903. 

Dated  ,it  Koc  kville,  Maryland,  this  30th  day 
of  October  19')9. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Dm'ctur.  Spcn!  Fuel  Project  Office.  Office  of 
\'urlear  Material  Safety  and  Safeguards. 
iPR  Dot    qO-2Q,T7S  Filed  11-10-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-2] 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2501  Virginia 
Electric  and  Power  Company;  Surry 
Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  .■\mendment  10  to  Materials 
License  SNM-2501  held  by  Virginia 
Electric  and  Power  Company  (VA 
Power)  for  the  receipt,  possession, 
transfer,  and  storage  of  spent  fuel  at  the 
Surry  Independent  Spent  Fuel  Storage 
Installation  (ISFSI),  located  in  Surry 
County,  Virginia.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

By  application  dated  April  5,  1999,  as 
supplemented  on  August  27,  1999,  VA 
Power  requested  to  amend  its  ISFSI 
license  to  permit  the  storage  of  burnable 
poison  rod  assemblies  and/or  thimble 
plug  devices  within  the  TN-32  casks 
used  at  Surry.  This  amendment 


complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI).  The  EA  and  FONSI  were 
published  in  the  Federal  Register  on 
October  15,  1999  (64  FB  55995). 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building.  2120  L 
Street,  NW,  Washington.  DC  20555.  and 
at  the  Local  Public  Document  Room  at 
the  Swem  Library,  the  College  of 
William  and  Mary,  Williamsburg,  VA 
23185. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  October  1999. 

For  the  Nuclear  Regulatory  Commission, 
E.  William  Brach, 

Director.  Spt^nt  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
|FR  Doc.  99-29576  Filed  11-10-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review, 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 

Form  40-F,  SEC  File  No.  270-335.  OMB 

Control  No.  3235-0381 
Schedule  13E^,  SEC  File  No.  270-190. 

OMB  ConUol  No.  323.5-0203 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 


("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extensions  on 
the  following: 

Form  40-4  is  used  by  certain 
Canadian  issuers  to  register  securities 
pursuant  to  Section  12  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
or  an  annual  report  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act.  The 
information  required  under  cover  of 
Form  40-F  can  be  used  by  security 
holders,  investors,  broker-dealers, 
investment  banking  firms,  professional 
securities  analysts  and  others  in 
evaluating  securities  and  making 
investment  decisions  with  respect  to 
securities  of  certain  Canadian 
companies.  Form  40-F  takes 
approximately  2  hours  to  prepare  and  is 
filed  by  an  estimated  100  respondents 
for  a  total  of  200  burden  hours.  It  is 
estimated  that  25%  (50  hours)  of  the  200 
hours  would  be  prepared  by  the 
company. 

Schedule  13E-4  is  filed  pursuant  to 
Section  13(e)(1)  of  the  Exchange  Act  by 
issuers  conducting  a  tender  offer.  This 
information  is  needed  to  provide  full 
and  fair  disclosure  to  the  investing 
public.  Schedule  13E— 4  takes 
approximately  232  hours  to  prepare  and 
is  filed  by  an  estimated  121  respondents 
annually  for  a  total  of  28,072  burden 
hours. 

All  information  provided  to  the 
Commission  is  available  to  the  public 
for  review.  Information  provided  by 
both  Form  40-F  and  Schedule  13E-4  is 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  person: 

(i)  Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 

(ii)  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities 
and  Exchange  Commission,  450  First 
Street,  NW.,  Washington,  DC  20549. 

Comments  must  bo  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  November  3,  1999, 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  99-29533  Filed  11-10-99;  8:45  airij 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington,  DC 

20549 

Extension: 
Rule  15C2-7.  SEC  File  No.  270-^20,  OMB 
Control  No.  3235-0479 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

Rule  1 5 c2-7  Identification  of  Quotations 

Rule  15c2-7  enumerates  the 
requirements  with  which  brokers  and 
dealers  must  comply  when  submitting  a 
quotation  for  a  security  (other  than  a 
municipal  security)  to  an  inter-dealer 
quotation  system.  The  purpose  of  Rule 
'15c2-7  is  to  ensure  that  an  inter-dealer 
quotation  system  clearlv  re\eals  where 
two  or  more  quotations  in  different 
names  for  a  particular  securitv  represent 
a  single  quotation  or  where  one  broker- 
dealer  appears  as  a  correspondent.  This 
is  accomplished  by  requiring  broker- 
dealers  and  inter-dealer  quotation 
systems  to  disclose  with  each  published 
quotation  the  information  required 
pursuant  to  the  rule.  The  rule  permits 
users  of  an  inter-dealer  quotation  system 
to  determine  the  identity  of  dealers 
making  an  inter-dealer  market  for  a 
security — a  fact  which  may  be  extremelv 
pertinent  in  evaluatino  its  marketabilitv. 

It  is  estimated  that  there  are  8.500 
brokers  and  dealers.  Industry  personnel 
estimate  that  approximately  900  notices 
are  filed  pursuant  to  Rule  15c2-7 
annually.  Based  on  industry  estimates 
that  respondents  complying  with  Rule 
15c2-7  spend  30  seconds  to  add  notice 
of  an  arrangement  and  1  minute  to 
delete  notice  of  an  arrangement,  and 
assuming  that  one-half  of  the  notices 
given  are  to  add  an  arrangement  and  the 
other  half  are  to  delete  an  arrangement, 
the  staff  estimates  that,  on  an  annual 
basis,  respondents  spend  a  total  of  11.25 
hours  to  comply  with  Rule  15c2-7 
(90x45  seconds=40.500  seconds/60=675 
minutes/60=11.23  hours).  The 
Commission  staff  estimates  that  the 
average  labor  cost  associated  with  this 
activity  is  S35  per  hour.  Therefore,  the 
total  labor  cost  of  compliance  for  all 
broker-dealers  respondents  is 


approximately  $394  (11.25  multiplied 
by  S35), 

The  retention  period  for  the  record- 
keeping requirement  under  Rule  15c2- 
7  is  three  years  following  the  date  a 
quotation  is  submitted.  The  record- 
keeping requirement  under  this  Rule  is 
mandatory  to  assist  the  Commission 
with  monitoring  brokers  and  dealers 
who  submit  quotations  to  an  inter- 
dealer  quotation  system.  This  rule  does 
not  involve  the  collection  of 
confidential  information.  Please  note 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons: 
(i)  Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulator}'  Affairs, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
Building,  Washington.  DC  20503;  and 
(ii)  Michael  E.  Bartell.  Associate 
Executive  Director.  Office  of 
Information  Technology.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  N.W.,  Washington.  DC  20549. 
Comments  must  be  submitted  to  OMB 
within  30  days  of  this  notice. 

Dated:  November  2,  1999. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  99-29,534  Filed  11-10-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42094:  File  No.  SR-Amex 
99-^3] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Maximum  Permissible 
Number  of  Equity  and  Index  Option 
Contracts  Executable  Through  AUTO- 
EX 

.November  3,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  .^ct  of  1934 
("Act")'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
28.  1999.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange"!  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 


in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange.^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator>  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  permit,  on 
a  case  by  case  basis,  the  execution  of  up 
to  fifty  option  contracts  through  AUTQ- 
EX.  The  text  ofthe  proposed  rule  change 
is  available  at  the  Amex  Office  ofthe 
Secretary'  and  at  the  Commission. 

n.  Self-Regulatorv'  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

I.  Purpose 

In  1985,  the  Exchange  implemented 
the  AUTO-EX  system,  which 
automatically  executes  public  customer 
market  and  marketable  limit  orders  in 
options  at  the  best  bid  or  offer  displayed 
at  the  time  the  order  is  entered  into  the 
Amex  Order  File  ("AOF"),  There  are, 
however,  limitations  on  the  number  of 
option  contracts  that  can  be  entered  into 
or  executed  by  these  systems.  AOF, 
which  handles  limit  orders  routed  to  the 
specialist's  book  as  well  as  orders 
routed  to  AUTO-EX.  was  recently 
increased  to  allow  for  the  entry  of  orders 
of  up  to  250  option  contracts.  AUTO- 
EX.  however,  is  only  permitted  to 
automatically  execute  equity  option 
orders  of  20  contracts  or  less  (except  in 
emergency  situations,  in  which  case  up 
to  50  contracts  mav  be  executed)  and 


15USC78s(b)(l). 
:i7CFR240.19b-4. 


^  The  initial  filing  of  SR-Amex-99-43  received 
by  the  Commission  on  October  21 .  1999  sen'es  as 
the  required  five  day  pre-ftling  notice  ^t  forth  in 
Rule  19b-4(f)(6)(iii)'under  the  Act.  17  CFR 
24O.19B-4(0(6)(iii).  Thus,  the  filing  date  of  SR- 
Amex-99-43  is  October  28.  1999.  See  Letter  from 
Scott  G.  Van  Hatten,  Legal  Counsel  for  Amex,  dated 
October  27.  1999 
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index  option  orders  of  30  contracts  or 

less/*  Therefore,  market  and  marketable 
limit  orders  of  more  than  20  or  30 
contracts  are  routed  by  AOF  to  the 
specialist's  book. 

The  Exchange  now  proposes  to  allow 
for  the  automatic  execution  of  orders  of 
up  to  50  contracts  on  a  case-by-case 
basis,  regardless  of  whether  an 
emergency  condition  exists.  The 
Exchange  is  seeking  the  flexibility  to 
increase  AUTO-EX  parameters  to  better 
enable  it  to  compete  in  option  classes 
that  are  also  traded  at  other  exchanges 
that  already  have  in  place  similar 
provisions  concerning  their  respective 
autr)matic  execution  systems."'  The 
Exchange  represents  that  its  systems 
capacity  is  sufficient  to  accommodate 
the  increased  number  of  automatic 
executions  anticipated  as  a  result  of  the 
implementation  of  the  proposed. 

The  Exchange  proposes  increasing 
AUTC3-EX  in  permissible  order  size  to 
50  contracts  on  a  case-by-case  basis,  for 
an  individual  option  class  or  for  all 
option  classes,  when  two  floor 
governors  or  senior  floor  officials  deem 
such  an  increase  appropriate   At  all 
other  times,  the  permissible  order  size 
for  AUTO-E.X  will  remain  at  the  current 
levels. 

AUTO-EX  has  been  successful  in 
enhancing  execution  and  operational 
efficiencies  during  emergency  situations 
and  during  other  nonemergency 
situations  for  certain  option  classes.  The 
Exchange  believes  automatic  executions 
of  orders  for  up  to  50  contracts  will 
better  allow  for  the  quick,  efficient 
execution  of  public  customer  orders. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6ib)  of  the  Act "  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 


'  While  the  maximum  permissible  number  of 
contracts  in  an  index  option  order  executable 
through  ALTO-EX  is  generally  30  contracts,  there 
are  a  few  excSptions:  the  Major  Market  Index  allows 
for  50  contract  orders  and  the  Institutional.  Japan 
and  S&P  MidCap  400  Indexes  allows  contract 
orders. 

'The  Pacific  Exchange  ("PCX")  and  the  Chicago 
Board  Options  Exchange  ("CBOE")  have  already 
received  Commission  approval  to  raise  the  number 
of  options  contracts  handled  by  their  auto- 
execution  systems  to  fifty.  See  Securities  Exchange 
Act  Release  Nos.  41823  (September  1.  1999),  64  FR 
49265  (September  10.  1999)  and  41821  (September 
1.  1999).  64  FR  50313  (September  16,  1999) 
respectively. 

9  15USC78f(b). 

'15USC78f(b)(5). 


prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  " 

b.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

UT.  Data  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  filing  has  been 
filed  by  the  Exchange  as  a  "non- 
controversial"  rule  change  pursuant  to 
Section  1 9(b)(3)(A)(i)  of  the  Act "  and 
subparagraph  (f)(6)  of  rule  19b— 4 
thereunder.'"  Consequently,  because  the 
foregoing  proposed  rule  change: 

(i)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public  interest: 

(ii)  does  not  impose  any  significant  burden 
on  competition;  and 

(iii)  by  its  terms,  does  not  become 
operative  for  30  days  after  the  date  of  the 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent  with 
the  protection  of  investors  and  the  public    ■ 
interest;  provided  that  tlie  self-regulatory 
organization  has  given  the  Commission 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to 
the  date  of  filing  of  the  proposed  rule  change, 
or  such  shorter  time  as  designated  by  the 
Commission. 

In  this  regard  the  Amex  has  agreed 
that  the  proposal  need  not  become 
operative  for  30  days.  In  addition,  the 
Amex  provided  the  Commission  with 
written  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 
rule  change,  more  than  five  business 


days  prior  to  the  date  of  filing  of  the 
proposed  rule  change. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary', 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-99-43  and  should  be  submitted  by 
December  3.  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Sfcrctnry. 
[FR  Doc.  99-29535  Filed  11-10-99:  8:45  am] 

BILLING  CODE  801 0-01 -M 


■In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition 
and  capital  formation.  15  USC  78c(f). 

9 15  USC  78s(b)(3)(A}(i). 
'o  17  CFR  240.1 9b-4(f)(6). 


■ '  .Mthough  the  Commission  has  a  degree  of 
comfort  with  respect  to  the  proposed  increase,  we 
note  that  nny  proposed  increases  over  fiftv  contracts 
may  raise  additional  issues,  including  such  matters 
as  market  maker  financial  exposure,  price 
improvement,  and  quote  dissemination.  Because  of 
these  concerns,  the  Commission  welcomes  the 
opportunity  to  review  the  Exchanges  experience 
with  any  increase  in  the  maximum  order  size  to 
fifty  contracts.  If.  in  the  future,  exchanges  seek  to 
increase  order  size  levels  above  fiftv  (ontracts.  this 
examination  will  help  us  assess  whether  anv  such 
increases  are  appropriate  and.  if  so. whether  we 
should  seek  addition  assurance  regarding  such 
increases. 

"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42110;  File  No.  SR-Amex 
99-33] 

Self-Regulatory  Organizations;  Notice 
of  Filings  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment 
Numbers  1  and  2  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Revising  Section  107B  of 
the  Amex  Company  Guide 

November  .5,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  19.34 
("Act")'  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  August 
19.  1999.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change.  The  Exchange 
submitted  Amendment  No.  1  to  its 
proposal  on  October  12,  1999.'  and 
Amendment  No.  2  on  October  21,  1999. ■• 
The  proposed  rule  change,  as  amended. 
is  described  in  Items  I  and  II  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change. 
as  amended,  from  interested  persons 
and  to  grant  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  revise  Section 
107B  of  the  Amex  Company  Guide 
concerning  the  listing  standards  for 
equity  linked  notes  ("ELNs").  The 
proposal  deals  with  the  minimum  term 
of  such  securities  and  substitutes  a  one- 
vear  minimum  for  all  ELNs  for  the 


I15U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'In  Amendment  No.  1,  the  Exchange  made 
technical  corrections  to  its  proposed  rule  language 
to  reflect  its  current  nile  language:  confirmed  that 
it  has  surveillance  procedures  in  place  to  identify 
and  deter  manipulative  trading  activity:  and  revised 
the  stated  purpose  of  its  proposed  rule  change.  See 
Letter  from  Scott  G.  Van  Hatten.  Legal  Counsel. 
Derivative  Securities.  Araex.  to  Richard  Strasser, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  October  8,  1999 
("Amendment  No.  1"). 

••In  Amendment  No.  2.  the  Exchange  made 
technical  corrections  tn  its  proposed  rule  language: 
requested  accelerated  appro\al  of  the  proposed  rule 
change;  and  represented  that  it  would  notify  the 
Cjimmission  in  advance  if  the  Exchange  intended 
to  list  equity  linked  notes  of  a  non-L'.S.  company 
issuer  and  the  issue  has  a  term  of  more  than  three 
years.  See  Letter  from  Scott  G.  Van  Hatten.  Legal 
Counsel.  Derivative  Securities,  Amex,  to  Nancy 
Sanow,  Senior  Special  Counsel,  Division, 
Commission,  dated  October  20,  1999  ("Amendment 
No.  2"). 


current  requirement  that  the  securities 
have  a  term  of  two  to  seven  years  (three 
yeeir  maximum  for  those  linked  to  non- 
U.S.  securities). 

II.  Self-Regulator)  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  Its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 ,  Purpose 

On  May  20.  1993,  the  Exchange 
received  approval  to  adopt  Section  107B 
of  the  Amex  Company  Guide  to  provide 
for  the  listing  and  trading  of  ELNs, 
hybrid  instruments  whose  values  are 
linked  to  the  performance  of  highly 
capitalized,  actively  traded  common 
stock. ^  ELNs  are  non-convertible  debt  of 
an  issuer,  whose  value  is  based,  at  least 
in  part,  on  the  value  of  another  issuer's 
common  stock  or  non-convertible 
preferred  stock. 

Section  107B  of  the  Amex  Company 
Guide  details  the  Exchange's  listing 
standards  for  ELNs.  Among  other  things, 
these  standards  require  that  ELNs  have 
a  term  of  two  to  seven  years,  but  not 
more  than  three  years  for  ELNs  based  on 
the  price  of  a  non-U. S.  issuer.  The  limits 
on  the  terms  for  ELNs  contrast  with  the 
Exchange's  general  requirements  of 
derivative  instruments.  Specifically,  for 
Currency  and  Index  Warrants  (Section 
106  of  the  Annex  Company  Guide)  and 
Other  Securities  (Section  107  of  the 
Amex  Company  Guide),  the  Exchange 
requires  that  the  security  have  either  a 
minimum  life  of  between  one  and  five 
years  or  on  specified  minimum  term. 

The  Exchange  has  in  place 
surveillance  procedures  with  respect  to 
ELNs  and  the  securities  linked  to  ELNs 
for  the  purposes  of  identif\-ing  and 
determining  manipulative  trading 
activity.''  In  condiif;ting  its  surveillance 
activities,  the  Exchange  has  not  found 
any  adverse  effects  as  a  result  of  the 
trading  of  ELNs  and  the  securities  to 
which  the  ELNs  are  linked.  The 


Exchange  notes  that  these  findings  are 
also  consistent  with  the  findings  of  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  in  which  it  noted  similar 
experience  with  these  products  as 
discussed  in  its  proposal  to  revise  term 
criteria  for  equity  linked  notes.^ 

The  Exchange  believes  ELNs 
complement  the  trading  of  underlying 
stocks,  and  the  continued  popularity  of 
the  instrument  demonstrates  its  appeal 
in  the  market.  Thus,  the  Exchange 
proposes  to  apply  to  ELNs  a  one-year 
minimum  term  requirement  regardless 
of  whether  the  ELN  is  based  on  a 
domestic  or  non-U. S.  equity.  The 
Exchange  believes  that  this  rule  change 
will  provide  issuers  with  more 
flexibility  with  more  flexibility  in 
developing  ELNs  and  thus  provide 
greater  investment  choices  in  the 
market.  Specifically,  the  Exchange  notes 
that  many  corporate  debt  instruments 
have  terms  well  in  excess  of  seven 
years,  and  that  this  rule  change  will 
allow  the  structiuing  of  ELNs  with 
terms  to  maturity  comparable  to  such 
debt  instruments.  Furthermore, 
extending  the  term  of  ELNs  will  provide 
issuers  with  the  ability  to  offer 
variations  on  ELNs,  such  as  principal 
protection  and  call  features  that  may  not 
be  as  desirable  on  debt  instruments  with 
a  shorter  term.  The  Exchange  believes 
that  this  added  flexibility  will 
encourage  innovation  without  having  an 
adverse  effect  on  investor  protection. 

2.  Statutory'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b) "  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5) "  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
change,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


■■  See  Securities  Exchange  Act'Release  No.  32343 
(May  20.  1993).  58  FR  30833  (May  27.  1993). 
''  See  Amendment  No.  1 .  supra  note  3. 


'See  Securities  Exchange  Act  Release  No.  41608 
(July  8,  1999),  64  FR  38063  (July  14.  1999). 
o  15  II.S.C.  78f. 
«15U.S.C.  78fl|b)(5). 
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C  Self-Regulatory  Organization 's 
Stattrnpnt  on  Comments  on  the 
Prnpo>e'd  Rule  Change  Received  From 
Members.  Participants  or  Others 

Thf  F.xchaQge  neither  solicited  nor 
rt'tuived  written  comments  with  respect 
to  the  proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  mvited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  .Act.  Persons  making  written 
submissions  should  file  si.\  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW.  Washington,  DC  2()54fi- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  vvTitten 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  ,t52.  will 
be  available  for  inspection  and  copying 
in  the  Commissions  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  .Ml  submissions 
should  refer  to  File  No.  SR-Ajnex-99- 
33  and  should  be  submitted  by 
December  ;?.  1999 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  .Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
cdrefuilv  the  Amex's  proposed  rule 
change  and  believes,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  '"  and  in  particular, 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act. ' '  Specifically,  the 
Commission  finds  that  providing  for  a 
minimum  one-year  term  for  ail  ELNs  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.'- 

The  Commission  notes  that  since  the 
Plxchange  has  traded  ELNs.  the 
Exchange  has  not  discovered  any 
adverse  effects  of  this  instrument.  In 
addition,  the  Exchange  has  verified  that 


it  has  surveillance  procedures  in  place 
for  identifying  and  deterring 
manipulative  trading  activity  of  ELNs  as 
well  as  the  related  equity  securities.  The 
Exchange  has  also  agreed  to  notif\'  the 
Commission  in  advance  if  the  Exchange 
intends  to  list  ELNs  of  a  non-U.S. 
company  issuer  and  the  issue  has  a  term 
of  more  than  three  years."  The 
Exchange  believes  that  this  rule  change 
will  provide  issuers  with  more 
flexibility  in  developing  ELNs  and  thus 
provide  greater  investment  choices  in 
the  market.  The  Commission  believes 
that  this  added  flexibility  will 
encourage  innovation  without  having  an 
adverse  effect  on  investor  protection. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  .Amex  is  proposing  the  same 
rule  change  recently  approved  by  the 
Commission  for  the  YSE.'^  The  NYSE 
submitted  a  proposed  rule  change  that 
provided  for  a  one-year  minimum  term 
for  all  equity-linked  debt  securities. 
Prior  to  the  NYSE's  proposed  rule 
change,  the  NYSE  required  that  equity- 
linked  debt  securities  have  a  term  of  two 
to  seven  years  (three  year  maximum  for 
non-U.S.  securities).  Because  Amex's 
proposal  is  consistent  with  the  proposal 
recently  approved  by  the  Commission 
for  the  NYSE  and  because  the 
Commission  did  not  receive  any 
comments  on  the  NY.SE's  proposal,  the 
Commission  finds  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act.'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.''^  that  the 
proposed  rule  change  (SR-Amex-99- 
33),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretar}'. 
[FR  Doc.  99-29600  Filed  11-10-99;  8:45  am] 

BILLING  CODE  8010-01-M 


■r-i   m:,  78f. 

'  15  U.S.C.  78f(b)(5). 

'-  In  approving  ttiis  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(n. 


"  See  Amendment  No.  2.  supra  note  4. 
"  See  Securities  Exchange  Act  Release  No.  41992 
(October  7.  1999),  64  FR  56007  (October  15.  1999). 
"15  U.S.C.  78f. 

'<»  15  U.S.C.  78s(b)(2). 
"17  CFR  20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42108;  File  No.  SR-NASD- 
99-40] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Revising  Its  Fees  for 
Additional  Shares 

November  4,  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act") '  and  Rule  19b-4  thereunder. - 
notice  is  hereby  given  that  on  August 
20,  1999,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"). 
through  its  wholly  owned  subsidiarv  the 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  nile  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  revise  the  fees 
it  charges  Nasdaq  National  Market  and 
Nasdaq  SmallCap  Market  issuers  for 
listing  Additional  Shares.  Set  forth 
below  is  the  text  affected  by  the 
proposed  rule  change.  Proposed  new- 
language  is  in  italic;  proposed  deletions 
arc  in  brackets. 


4510.  The  Nasdaq  National  Market 

(a)  Entry  Fee 
No  change 

(b)  Additional  Shares 

(1)  The  issuer  of  each  class  of  security  t. 
other  than  the  .-Xmerican  Depositary 
Receipts.)  that  is  a  domestic  issue  which  is 
listed  in  the  Nasdaq  National  Market  shall 
pay  to  The  Nasdaq  .Stock  Market.  Inc.  the  fee 
set  forth  in  subparagraph  (2)  below  in 
connection  with  the  issuance  of  additional 
shares  of  each  class  of  listed  security  [set 
forth  in  subparagraph  (3)  belnvv|. 

(2)  The  fee  in  connection  with  additional 
shares  shall  be  S2.000  or  |.S,02|  SOI  per 
additional  share,  whichever  is  higher  up  to 
a  maximum  of  S17,500  per  |issuance| 
notification  and  an  annual  maximum  of 
S35.000  per  issuer. 

(3)  [The  fee  in  connection  with  additional 
shares  is  applicable  to  the  following 
issuances  of  securities: 

(.■\)  Acquisitions,  mergers  or 
consolidations; 

(B)  Public  offerings; 

(C)  Rights  and  subscription  offerings; 


•  15  Li.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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(D)  Exchange  offers;  and 

(E)  Private  placements. 

(4)  Payment  of  the  fee  to  The  Nasdaq  Stock 
.Market,  Inc.  shall  be  included  with] 
Calculation  of  the  fee  will  be  based  on  the 
issuer  uotification  to  Nasdaq  of  the  issuance 
of  additional  shares  of  securities  as  required 
under  provisions  of  Rule  4310(c)(17)  [and 
Rule4320(e)(15)J. 

(cHd)  No  change 

4520.  The  Nasdaq  SmallCap  Market 

(a)  Entry  Fee 
No  change 

(b)  Additional  Shares 

(1)  The  issuer  of  each  class  of  security 
(other  than  American  Depositary  Receiptsl 
that  is  a  domestic  issue  which  is  listed  in 
The  Nasdaq  SmallCap  Market  shall  pay  to 
The  Nasdaq  Stock  Market,  Inc.  the  fee  set 
forth  in  subparagraph  (2)  below  in 
connection  with  the  issuance  of  additional 
shares  of  each  class  of  listed  security  [set 
forth  in  subparagraph  (3)  below]. 

(2)  The  fee  in  connection  with  additional 
shares  shall  be  [$1,000 J  S2.000  or  $.01  per 
additional  share,  whichever  is  higher,  up  to 
a  maximum  of  [$7..500l  Si  7.500  per 

[  issuance!  notification  and  an  annual 
maximum  of  $35,000  per  issuer. 

(3)  (The  fee  in  connection  with  additional 
shares  is  applicable  to  the  following 
issuances  of  securities: 

(A)  Acquisitions,  mergers  or 
consolidations; 

(B)  Public  offerings; 

(C)  Rights  and  subscription  offerings: 

(D)  Exchange  offers;  and 

(E)  Pri\ate  placements. 

(4)  Payment  of  the  fee  to  The  Nasdaq  Stock 
Market.  Inc.  shall  be  included  with] 
Calculation  of  the  fee  will  be  based  on  issuer 
notification  to  the  Association  of  the  issuance 
of  additional  shares  of  securities  as  required 
under  pruvisiuns  of  Rule  4310(c){17)  [and 
Rule4320(e)(16)!. 

(cl-{d)  No  change 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  theX^ommission.  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  l\'  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (Bl,  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

fAI  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  proposes  to  revise  the 
current  fee  schedule  for  "Additional 
Shares."  Under  the  revised  fee  schedule, 


issuers  would  pay  a  flat  fee  of  SO. 01  per 
share  for  all  issuances  of  Additional 
Share,  subject  to  a  cap  of  $17,500  per 
notification  and  $35,000  per  year. 
Currently,  Nasdaq  National  Market 
issuers  pay  a  fee  of  $0.02  per  share  for 
all  issuances,  subject  to  a  cap  of  $17,500 
per  issuance,  and  Nasdaq  SmallCap 
Market  issuers  pay  a  fee  of  $0.01  per 
share  for  all  issuances,  subject  to  a  cap 
of  S7,500  per  issuance.  The  current  fees 
are  charged  only  for  the  issuance  of 
shares  in  certain  transactions  and  are 
not  subject  to  annual  maximum  caps. 
Under  the  proposal,  the  minimum  fee 
per  notification  will  be  $2,000;  Nasdaq 
SmallCap  Market  Issuers  are  currently 
subject  to  a  minimum  fee  of  $l,Oo6  per 
issuance  and  Nasdaq  National  Market 
issuers  to  a  minimum  fee  of  $2,000  per 
issuance. 

The  NASD  believes  that  this  revision 
of  the  fee  schedule  will  better  spread  the 
costs  of  issuer-related  initiatives  across 
the  base  of  issuers  benefiting  from  such 
initiatives.  Specifically,  the  revised  fee 
structure  recognizes  that  Nasdaq  does 
not  distinguish  between  National 
Market  issuers  and  SmallCap  Market 
issuers  in  providing  educational 
initiatives,  issuer  service  initiatives,  or 
surv'eillance  measures.  Accordingly,  the 
per-share  fee  for  National  market  issuers 
has  been  reduced  to  that  of  SmallCap 
Market  issuers  and  the  mmimum  and 
maximum  fees  payable  by  Small  Cap 
Market  issuers  have  been  increased  to 
the  levels  paid  by  National  Market 
issuers.  Furthermore,  the  revised  fee 
structure  eliminate  the  old  fee 
structure's  artificial  distinction  between 
transactions  eligible  to  be  assessed  fees. 
This  distinction  caused  confusion  for 
issuers  and  created  difficulty  for  the 
NASD  in  its  administration  of  the 
program  for  listing  Additional  Shares. 

The  proposed  fee  structure  also  will 
allow  issuers  to  file  notifications  of 
several  issuances  w  ith  the  NASD  on  a 
single  form  and  aggregate  the  fees 
assessed  on  those  issuances  toward  the 
Si 7,500  maximum  fee  per  notification.* 
Previously,  issuers  were  required  \o  file 
a  separate  notification  with  respect  to 
every  transaction  that  qualified  as  a  fee- 
assessable  listing  of  Additional  Shares 
and  each  such  transaction  was  subject  to 
the  maximum  fee  per  issuance.  Finally. 
the  S35.000  annual  cap  limits  the 
maximum  fee  an  issuer  would  be 
subject  to  and  ensures  that  no 
individual  issuer  would  pay.  a.s  a  result 
of  frequent  stock  splits  or  capital  raising 
transactions,  a  disproportionate  share  of 
the'costs  of  initiatives  provided  by  the 


Nasdaq  to  all  National  Market  and 
SmallCap  Market  issuers, 

2,  Statutory  Basis 

The  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Sections  15A(bK5)  and 
(6) "  of  the  Act.  The  proposed  rule 
change  is  consistent  with  Section 
15A(b){5)  as  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  using  the  Nasdaq  system.  Fees 
for  listing  Additional  Shares  were  first 
put  in  place  at  the  Nasdaq  in  1993, ^  At 
the  time,  the  NASD  indicated  that  the 
fees  would  be  used  to  fund  issuer- 
related  operations,  including 
educational  initiatives,  issuer  service 
initiatives,  and  NASD  surveillance 
measures  to  enhance  the  quality  of  the 
Nasdaq  Stock  Market.*^  Since  1993. 
expenditures  for  these  initiatives  have 
increased  substantially,  but  funding 
recouped  through  the  assessment  of  fees 
for  listing  Additional  Shares  has  not 
increased  proportionately.  The 
proposed  rule  change  is  consistent  with 
Section  15Aflj)(6)  as  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  does  not  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  As  noted 
above,  the  fee  revision  reflects  the 
increased  costs  incurred  by  Nasdaq  with 
respect  to  issuer-related  initiatives. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biu-den  on  competition  that  is  not 
necessar>'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 

solicited  nor  received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Change  and  Timins  tor 
Commission  .\ction 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator\' 


'  Each  issuance  must  still  be  filed  no  later  than 
15  days  prior  to  issuance  of  the  underlying  shares, 
as  required  by  NASD  Rule  4310(c)(17),' 


••  15  U.S.C.  78o-3(b)  (5)  and  (6). 

•■'  See  Securities  Exchange  Act  Release  No.  31 586 
(December  11,  1992),  57  FR  60247  (December  18, 
1992). 


61680 


Federal  Register/ Vol.  64,  No.  218 /Friday,  November  12,  1999/Notices 


ortjdnization  consents,  the  Commission 
will: 

A   Bv  order  approve  such  proposed 
rule  (  hangf>.  or 

B  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  .Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarw  Securities  and  E.xchange 
Commission.  450  Fifth  Street,  NVV., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
c;ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  3,  1999. 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv  " 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Do(    q<}-2q601  Filed  11-10-99;  8:45  am] 
BtuJNG  cooe  aO1O-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^2095;  File  No.  SR-NASO- 
99-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Imnriediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Transaction 
Credits 

November  3.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  E.\c;hange  Act  of  1934 
("Act") '  and  Rule  19b— 4'  thereunder, 
notice  is  hereby  given  that  on  October 
13,  1999,  the  National  Association  of 


M7CFR200.30-3(a)(12). 
•  15USC78s(b)(l). 
M7CFR  240.19b-». 


Securities,  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary'  the  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  this  proposal  as  one 
constituting  the  establishment  or  change 
of  a  due,  fee  or  other  charge  imposed  by 
the  Association  under  Section 
19(b)(3)(A)(ii)3  of  the  Act  which  renders 
the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Comnussion  is  publishing  this  notice  to 
solicit'comments  on  the  proposed  nde 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  filing  a  proposed  rule 
change  to  amend  Rule  7010  of  the 
NASD.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


7010  System  Services 

(a)-(b)  No  Change. 
(0. 

(1)  Consolidated  Quotation  Service, 
Existing  Paragraph  remains  the  same. 

(2)  Listed  Securities  Transaction 
Credit.  For  a  pilot  period,  qualified 
NASD  members  that  trade  securities 
listed  on  the  NYSE  and  Amex  in  over- 
the-counter  transactions  reported  by  the 
NASD  to  the  Consolidated  Tape 
Association  may  receive  from  the  NASD 
transaction  credits  based  on  the  number 
of  trades  so  reported.  [To  qualify  for  the 
credit  with  respect  to  either  Tape  A 
reports  or  Tape  B  reports.  An  NASD 
member  must  have  accounted  for  500  or 
more  average  daily  Tape  A  or  Tape  B 
reports  of  over-the-counter  transactions 
(but  not  in  combination)  as  reported  to 
the  Consolidated  Tape  by  the  NASD 
over  the  period  of  July  1 ,  1998  to 
December  31,  1998,  and  must  continue 
to  average  either  500  or  more  daily  Tape 
A  or  500  or  more  daily  Tape  B  reports 
(but  not  in  the  combination)  of  over-the- 
counter  transactions  reported  to  the 
Consolidated  Tape  by  the  NASD  during 
the  term  of  the  pilot.]  To  qualify  for  the 
credit  with  respect  to  Tape  A  reports,  an 
NASD  member  must  account  for  500  or 
more  average  daily  Tape  A  reports  of 
over-the-counter  transactions  as 
reported  to  the  Consolidated  Tape 
during  the  concurrent  calendar  quarter. 
To  quality  for  the  credit  with  respect  to 


Tape  B  reports,  an  NASD  must  account 
for  500  or  more  average  daily  Tape  B 
reports  of  over-the-counter  transactions 
as  reported  to  the  Consolidated  Tape 
during  the  concurrent  calendar  quarter. 
If  an  NASD  member  is  so  qualified  to 
earn  credits  based  either  on  its  Tape  A 
activity,  or  its  Tape  B  activity,  or  both, 
that  member  may  earn  credits  from  one 
or  both  pools  maintained  by  the  NASD, 
each  pool  representing  40%  of  the 
revenue  paid  by  the  Consolidated  Tape 
Association  to  the  NASD  for  each  of 
Tape  A  and  Tape  B  transactions.  A 
qualified  NASD  member  may  earn 
credits  from  such  pools  according  to  the 
member's  pro  rata  share  of  the  NASD's 
over-the-counter  trade  reports  in  each  of 
Tape  A  and  Tape  B  for  each  calendar 
quarter  starting  with  [October  1.  1998. 
and  ending  with  the  calendar  quarter 
starting  on  April  1,  1999.)  July  1,  1999. 
and  ending  with  the  calendar  quarter 
starting  on  October  1.  1999.^ 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Nasdaq  is  proposing  to  extend,  for  an 
additional  six  months  (from  July  1.  1999 
through  December  31.  1999).  its  pilot 
program  to  provide  a  transaction  credit  ^ 
to  NASD  members  who  exceed  certain 
levels  of  trading  activity  in  exchange- 
listed  securities.  The  NASD  established 
its  transaction  credit  pilot  to  assist  in 
finding  ways  to  lower  investor  costs 
associated  with  trading  listed  securities, 
and  to  respond  to  steps  taken  by  other 


'15USC78S(B)(3)(A)(ii) 


■*  Pursuant  to  a  teleplione  conversation  lictween 
Thomas  P.  Moran,  .■\ssistant  General  C,oun,.el, 
Office  of  General  Counsel.  The  Nasdaq  Stock 
Market.  In( ,  and  )ennifer  L.  Colihan.  Staff  .Mtomey. 
Division  of  Market  Regulation.  SEC^  on  November  4. 
1999.  N.ASD  Rule  7010(f)(2)  as  written  in  the 
original  filing  was  deleted.  N.ASD  Rule  rni 0(c)(3) 
as  Identified  in  the  original  filing  was  renumbered 
as  N.^iSD  Rule  7010(c)(2). 

'■  The  transaction  credit  can  be  applied  to  any  and 
all  charges  imposed  by  NASD  or  its  non-SRO 
affiliates.  Any  remaining  balance  may  be  paid 
directly  to  the  member. 


'■GHXandC 
programs.  ,See 
38237  (Februaj 
1997):  and  Sec 
39395  (Decern) 
10,  1997).  To  r 
markets,  the  N 
programs  desij 
markets'  apprc 
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fixchanges  that  compete  with  Nasdaq  for 
investor  order  flow  in  those  issues. 

1    Background 

Nasdaq's  Third  Market  is  a  quotation, 
communication  and  execution  system 
which  allows  NASD  members  to  trade 
stocks  listed  on  the  New  York  Stock 
Exchange  ("NYSE")  and  the  American 
Stock  Exchange  ("AMEX").  The  Third 
Market  competes  with  regional 
exchanges  like  the  Chicago  Stock 
Exchange  ("CHX")  and  the  Cincinnati 
Stock  Exchange  ("CSE")  for  retail  order 
flow  in  stocks  listed  on  the  NYSE  and 
AMEX  pxchanges."  The  NASD  collects 
quotations  from  broker-dealers  that 
trade  these  securities  over-the-counter 
("OTC")  and  provides  such  quotations 
to  the  Consolidated  Quotation  System 
for  dissemination.  Additionally,  the 
NASD  collects  trade  reports  from  these 
brnker-dealors  trading  such  securities  in 
the  OTC  markf't  and  provides  the  trade 
reports  to  the  Consolidated  Tape 
Association  ("CTA/CQA")  for  inclusion 
in  the  Consolidated  Tape.  As  a 
participant  in  the  CTA/CQA.  the  NASD 
earns  a  share  of  those  organizations' 
revenue  from  trades  that  it  reports  in 
NYSE-listed  securities  ("Tape  A")  and 
in  AMEX-listed  securities  ("Tape  B").  It 
is  from  the  NASD's  share  of  these 
revenues  that  Nasdaq  created  the  credit 
pools  for  qualified  pilot  participants. 

Nasdaq's  original  transaction  credit 
pilot  and  the  proposed  extension  are 
intended  to  lower  costs  for  Third  Market 
Makers,  and  their  customers,  who 
execute  trades  in  exchange-listed  stocks 
through  NASD  members  and  Nasdaq 
facilities.  The  NASD  believes  that 
lowering  the  cost  of  trading  increases 
competition  among  market  centers 
trading  listed  securities.  Continuation  of 
the  pilot  will  also  allow  Nasdaq  to 
continue  to  evaluate  the  efficacy  of  its 
revenue  sharing  model  and  continue  to 
effectively  compete  for  the  retention  of 
Third  Market  participants  with  other 
regional  exchanges  who  have  adopted 
similar  revenue  distribution 
methodologies, 

2,  Pilot  Program 

Under  the  original  pilot  proposal, 
Nasdaq  first  calculated  two  separate 
pools  of  revenue  from  which  credits 
could  have  been  earned.  One  pool 
represents  40%  of  the  gross  revenues 
received  from  the  CTA/CQA  for 


"CHX  and  CSE  have  established  similar 
programs.  See  Securities  Exchange  Act  Release  No. 
38237  (Februan,'  4.  1997),  2  FR  6592  (February  12, 
1997);  and  Securities  Exchange  Act  Release  No. 
39395  (December  3.  1997).  62  FR  65113  (December 
10.  1997).  To  remain  competitive  with  these 
markets,  the  N.ASD  believes  that  it  must  evaluate 
programs  designed  to  effectively  respond  to  other 
markets'  approaches  to  trading  the  same  securities. 


providing  trade  reports  in  NYSE-listed 
securities  executed  in  the  Third  Market 
for  dissemination  by  CTA/CQA  ("Tape 
A").  The  other  pool  represents  40%  of 
the  gross  revenue  received  from  CTA/ 
CQA  for  reporting  AMEX  trades  ("Tape 
B  ").  These  revenue  pools  will  remain  at 
the  same  40%  level  during  the  pilots 
extension. 

In  response  to  requests  from  market 
participants  to  expand  eligibility  for 
Tape  A  and  B  transaction  credits,  the 
NASD  has  chosen  to  change  the 
transaction  credit  program  for  these 
transactions.  Unlike  the  original  pilot, 
eligibility  for  transaction  credits  during 
the  pilot's  extension  will  not  be  based 
on  historical  trading  levels  derived  from 
previous  calendar  quarter  measures  of 
trading  activity,  but  instead  will  be 
expanded  to  give  new  participants  the 
potential  to  receive  transaction  credits 
based  on  concurrent  quarterly  trading 
activity.  For  example,  a  Third  Market 
participant  that  newly  entered  the 
market  for  Tape  A  or  Tape  B  securities 
during  the  third  quarter  of  1999  and 
printed  either  an  average  of  500  daily 
trades  of  Tape  A  securities,  or  one  who 
averaged  500  daily  Tape  B  prints  during 
the  third  quarter,  would  be  eligible  to 
receive  transaction  credits  based  on  its 
trades  during  that  quarter.  As  in  the 
original  pilot,  only  those  NASD 
members  who  continue  to  average  an 
appropriate  daily  execution  level  during 
the  term  of  the  pilot's  extension  will  be 
eligible  for  transaction  credits  and  thus, 
will  be  able  to  receive  a  pro-rata  portion 
of  the  40%  revenue  pools. ^  The  NASD 
has  chosen  to  create  these  thresholds  to 
permit  the  NASD  to  recover  appropriate 
administrative  costs  related  to  NASD 
members  that  do  not  exceed  the 
threshold  and  to  encourage  NASD 
members  to  actively  trade  in  these 
securities. 

If  an  NASD  member  qualifies  for  a 
transaction  credit,  it  will  be  calculated 
by  taking  the  members'  percentage  of 
total  Third  Market  Transactions  during 
the  applicable  calculation  period  and 
providing  an  equivalent  percentage  from 
the  appropriate  Tape  A  or  B  revenue 
pool.  Thus,  for  each  calendar  quarter 
beginning  July  1,  1999.  the  NASD  will 
measure  a  qualified  member's  trade 
reports  for  that  calendar  quarter  in  each 
of  Tape  A  and  B  transactions  and  create 
a  credit  for  that  member  based  upon 
such  activity.  For  example,  should  a 
qualifv'ing  NASD  member's  transactions 
represent  10%  of  the  NASD's  Tape  A 
transactions,  that  member  would  receive 


a  10%  share  of  the  Tape  A  40%  revenue 
pool. 

It  must  again  be  noted  that  Nasdaq's 
transaction  credit  program  is  being 
proposed  on  a  pilot  basis  only.  There 
can  be  no  guarantee  that  transaction 
credits  will  be  available  to  qualifying 
NASD  members  beyond  the  term  of  the 
pilot." 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6) "'  of  the 
Act  in  that  the  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  national 
market  system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Nasdaq's  pilot  is  also  consistent  with 
Section  15A(b)(5) '"  of  the  Act  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  association  operates  or 
controls. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

Ill   Date  of  Effectiveness  of  the 
Proposed  Rule  Chanijp  and  T  lining  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
Section  19(b)(3)(A)(ii)  "  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b— 4 
thereunder'-  in  that  it  establishes  or 
changes  a  due,  fee  or  other  charge 
imposed  by  the  Association. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  nde  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 


"As  explained  in  Nasdaq's  original  pilot  filing, 
the  qualification  thresholds  were  selected  based  on 
Nasdaq's  t)elief  that  such  numbers  represent  clear 
examples  of  a  member's  commitment  to  operating 
in  the  Third  Market  and  competing  for  order  flow. 


"  Nasdaq  also  reserves  the  right  to  terminate  the 
transaction  credit  pilot  at  any  time. 
''15USC78o-3(b)(6). 
'"  use  7803(b)(5). 
•'15USC78s(b)(A)(ii). 
"17  CFR  240.19-b4(f)(2). 
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IV'.  Solicitation  of  Comments 

Int(>rested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  c:()ncerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretan,',  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  Copies  of  such  fding  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File 
Number  SR-NASD-99-59  and  should 
be  submitted  by  December  3.  1999. 

For  the  Commission,  by  the  Division  of 
MarlkHt  Regulation,  pursuant  to  delegated 

aiithontv." 

Margaret  H.  VlcFarland, 

Drputv  S-'i  /■•■.'.IP. 

IFR  Do(    M'l-J'lhU^  Filed  11-10-99;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-42093:  International  Series 
Release  No   1209;  File  No.  SR-Phlx-99-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  the  Proposed  Rule  Change 
and  Order  Granting  Partial  Accelerated 
Approval  of  Amendment  No.  1  to  the 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Non-Customized  Cross- 
Rate  Foreign  Currency  Options  Margin 
Levels 

November  3. 1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder. ^ 
notice  is  hereby  given  that  on  August  5. 
1999.  the  Philadelphia  Stock  Exchange, 
Inc,  ("Phlx"  and  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Item  I.  II,  and  III  below  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  26,  1999.  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  partial  accelerated 
approval  to  permit  the  continued  use  of 
the  existing  four  percent  add-on  margin 
for  non-customized  Cross-Rate  FCOs 
until  February  4,  2000. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tile  Proposed  Rule  Change 

The  Exchange  proposed  to  amend 
Phlx  Rule  722(d)  to  determine  the  add- 
on margin  levels  for  non-customized 
cross-rate  foreign  currency  options 
("Cross-Rate  FOCs")  using  the 


methodology  outlined  in  Commentary 
.16  to  that  Rule,  in  lieu  of  the  fixed  four 
percent  rate  that  the  Exchange  currently 
uses.  In  the  interim,  the  Excbange 
requests  that  the  Commission  approve, 
(m  an  accelerated  basis,  the  continued 
use  of  the  existing  four  percent  add-on 
margin  for  non-customized  Cross-Rate 
FCOs  until  February  4.  2000,-' 

The  text  of  the  proposed  rule  change 
follows.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
[brackets). 

Margin  Accounts 

Rule  722  (aHc)— No  change. 

(d)  1-2 — No  change. 

3.  Short  Positions — Listed  Options  and 
Currency,  Currency  Index  or  Steele  Index 
Warrants.  Subject  to  the  exceptions  set  forth 
below,  the  margin  on  any  put  or  call  option 
listed  or  traded  on  a  registered  national 
securities  exchange  or  association  and  issued 
by  a  registered  clearing  corporation  or  any 
t:urrency  warrant,  currencv  index  warrant  or 
stock  index  warrant  which  is  issued, 
guaranteed  or  carried  "short"  in  a  customer's 
account  shall  be  100%  of  the  current  market 
value  of  the  option  or  warrant  plus  the 
percentage  of  the  current  market  value  of  the 
underlying  security,  foreign  c  urrencv  or 
index  specified  in  column  11  below. 

Notwithstanding  the  margin  required 
below,  the  minimum  margin  nn  anv  put  or 
call  or  any  warrant  issued,  guaranteed  or 
carried  "short"  in  a  customer's  account  may 
be  reduced  by  any  "out-of-the-money- 
amount"  (as  defined  below),  but  shall  not  be 
less  than  100%  of  the  current  market  value 
of  the  option  or  warrant  plus  the  percentage 
of  the  current  market  value  of  the  underlving 
security,  foreign  currency  or  index  specified 
ui  Luiuinii  I!!  below  vviih  ihe  exception  that 
the  minimum  margin  required  on  each  such 
put  option  contract  shall  not  be  less  than  the 
current  option  market  value  plus  the 
minimum  percentage  set  forth  in  column  III 
of  the  option's  aggregate  exercise  price 
a.mount. 


I 

Type  of  option 


(1)  Stock 

(2)  Industry  Index  Stock  Group 
(a)  Super  Cap  Index  

(3)  Broad  Index  stock  group  .... 

(4)  Foreign  Currencies  


Initial  and/  Minimum 

or  maintenance  margin 

margin  required  re- 

(percent)  quired(percent) 


20 
20 
20 
15 


iV 

Underlying 

component 

value 


10 
10 
10 
10 

% 


The  equivalent  number  of  shares  at  current  market 

pnces. 
The  product  of  the  current  Index  group  value  and  the 

applicable  index  multiplier 
The  product  of  the  current  index  group  value  and  the 

applicable  index  multiplier 
The  product  of  the  current  index  group  value  and  the 

applicable  index  multiplier. 
The  product  of  Units  per  foreign  currency  contract 

and  the  closing  spot  price. 


(5)  Cross-Ra 

(6)  Tier  I  Cu! 

(7)  Tier  II  Cu 

(8)  Tier  III  Ci 

(9)  Tier  IV  Ci 

(10)  Broad  S 

(11)  Industry 

(12)  Currenc 


'  M7  CFK  •.JOO.SQ-SCaKia). 

MSU.S.C.  78s(b)(l). 

2  17CFR240.19b-l. 

'In  Amendment  No.  1.  the  Exchange  requested 
accelerated  approval  from  the  Commission  to 
temporarily  extend  the  4%  add-on  margin  for  all 


non-customized  cross-rate  foreign  currency  options 
until  February  4.  2000:  provided  statistical  data  to 
substantiate  the  proposed  rule  change:  and  made 
substantive  rule  changes  to  the  proposed  rule  text. 
See  Letter  from  Nandita  Yagnik.  Counsel.  Phlx,  to 
Hong-anh  Tran,  Attorney.  Division  of  Market 


Regulation  ("Division").  C:ommission.  dated 
October  25.  1999  ("Amendment  No.  1"). 

*  .Spp.'Kmpndmnnt  No.  1.  supra  note  3.  Non- 
customized  options  earn,'  specific  contract  terms  for 
features  such  as  contract  size,  strike  price  inter\'als, 
expiration  date,  price  quotmg  and  premium 
settlement. 
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I 
Type  of  option 


II  I        •     III 
Initial  and  Minimum 

or  maintenance  margin 

margin  required  re- 

(percent)  quirecl(percent) 


IV 

Underlying 

component 

value 


(5)  Cross-Rate  

161  Tier  I  Customized  Cross-rate  currency  options  .... 
(7)  Tier  II  Customized  Cross-rate  currency  options  .... 
<8}  Tier  III  Customized  Cross-rate  currency  options  ... 
(9i  Tier  IV  Customized  Cross-rate  currency  options  ... 


(10)  Broad  Stock  Index  Warrant  ... 

(11)  Industry  Stock  Index  Warrant 

(12)  Currency  Warrant  


Australian  dollar  

Bntish  pound  

Canadian  dollar 

Gennan  mark  

ECU 

French  franc  

Japanese  yen 

Swiss  franc  

(13)  Currency  Index  Warrant 


M4%] 

3/4 

4 

% 

6 

% 

7 

% 

17 

% 

15 

10 

20 

10 

4 

% 

4 

% 

4 

% 

4 

% 

4 

% 

4 

% 

43 

% 

The  product  of  Units  per  cross-rate  contract 

closing  spot  price. 
The  product  of  Units  per  cross-rate  contract 

closing  spot  pnce. 
The  product  of  Units  per  cross-rate  contract 

closing  spot  price. 
The  product  of  Units  per  cross-rate  contract 

closing  spot  price. 
The  product  of  Units  per  cross-rate  contract 

closing  spot  pnce. 
The  stock  index  group  value. 
The  stock  Index  group  value. 
The  product  of  units  of  underlying  currency 

rant  and  the  closing  spot  price  for  each  of 

rencies  below. 


and  the 
and  the 
and  the 
and  the 
and  the 


per  war- 
the  cur- 


The  currency  index  group  value. 


'  The  margin  requirement  for  foreign  currency  options  wll 
-  The  margin  requirement  for  non-customized  cross-rate 
722. 

Currency  index  warrant  margin  will  be  determined  on  a  case-by-case  basis  as  approved  by  the  Securities  and  Exchange  Commission. 


be  determined  pursuant  to  Commentary  .16  of  this  Rule  722. 

foreign  currency  options  will  be  determined  pursuant  to  Commentary  .  16  of  this  Rule 


rrenf  market 
alue  and  the 
alue  and  the 
alue  and  the 
ncy  contract 


For  purposes  of  this  sub-section  (d)(3), 
"out-of-the-money  eunounts"  are  determined 
as  follows: 

Option  Issue — no  change. 

4.5 — No  change. 

(e) — (i)  No  change. 

Commentary  .01 — 15  No  change. 

Commentary  .16: 

.16 — The  margin  requirement  for  any 
foreign  currency  put  or  call  option  listed  or 
traded  on  the  Exchange  and  issued  by  a 
registered  clearing  corporation  which  is 
issued,  guaranteed  or  carried  "short"  in  a 
customer's  account,  [except  for  cross-rate    . 
currency  options,]  shall  be  the  amount 
provided  in  paragraph  (d)(3)  of  this  Rule  722 
and  shall  be  calculated  as  follows: 

(a)  The  Exchange  will  review  five  day  price 
movements  comparing  base  currency  against 
the  underlying  currency  over  the  most  recent 
three  year  period  for  each  foreign  currency 
pa/r  underlying  options  traded  on  the 
Exchange  and  will  set  a  margin  level  which 
would  have  covered  the  price  changes  over 
the  review  period  at  least  97.5%  of  the  time 
("confidence  level"). 

(b)  Subsequent  reviews  of  five  dav  price 
changes  over  the  most  recent  three  year 
period  will  be  performed  quarterly  on  the 
15th  of  lanuar)  .  .April,  luly  and  October  of 
each  year. 

(c)  If  the  results  of  subsequent  reviews 
show  that  the  confidence  level  for  any 
currency  has  fallen  below  07%,  the  Exchange 
will  inc:rease  the  margin  requirement  for  that 
currency  up  to  a  98%  confidence  level.  If  the 
results  show  a  confidence  level  between  97% 
and  97.5%,  the  rurrencv  will  be  monitored 
monthly  until  the  confidence  level  exceeds 
97,5%  for  two  consecutive  months.  If  the 


results  of  a  monthly  review  show  that  the 
confidence  level  has  fallen  below  97%,  the 
margin  requirement  will  be  increased  to  a 
98%  confidence  level.  If  the  results  of  any 
review  show  that  the  confidence  level  has 
exceeded  98.5%,  the  margin  level  would  be 
reduced  to  a  level  which  would  provide  a 
98%  confidence  level, 

(d)  The  Exchange  will  also  review  each 
currency  pair  for  large  price  movements 
outside  the  margin  level  ("extreme  outlier 
test").  If  the  results  of  any  review  show  a 
price  movement,  either  positive  or  negative, 
of  greater  than  two  times  the  current  margin 
level,  the  margin  requirement  for  that 
currency  pair  will  be  increased  to  a 
confidence  level  of  99%. 

(e)  Pursuant  to  paragraph  (i)(8)  of  this  Rule 
722,  the  Exchange  may  also  conduct  reviews 
of  currency  margin  levels  at  any  time  that 
market  rnnditions  warrant. 

II,  Self-Regulatorv'  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  it«  filing  with  the  ("nminission.  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  ma\'  be  examined  at  the 
places  specified  in  Item  \'  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1991,  the  Commission  approved 
the  Exchange's  proposal  to  list  and  trade 
three  non-customized  Cross-Rate 
FCOs — German  mark/Japanese  yen, 
British  pound/German  mark  and  British 
pound/ Japanese  yen  options,'^  The 
Commission's  1991  order  approved  the 
proposed  four  percent  add-on  margin 
level  for  the  Cross-Rate  FCOs  for  a  one- 
year  period  only,  because  FCOs  were 
new  products  and  the  Commission  was 
concerned  that  the  volatility  in  the 
underlying  currencies  could  change 
significantly.  The  Commission  also 
stated  that  the  Exchange  should  further 
analyze  the  add-on  margin  adequacy 
and,  within  nine  months,  submit  the 
analysis  along  with  a  proposed  rule 
change  to  retain  the  margin  level  or 
establish  a  new  level. 

Based  on  the  1991  Order,  the 
Exchange's  customer  margin 
requirements  for  short  positions  for  non- 
customized  Cross-Rate  FCOs  equaled 
the  add-on  margin  of  four  pe'rent  of  the 


5  See  Securities  Exchange  Act  Release  No.  29919 
(November  7,  1991).  56  FR  58109  (November  5, 
1991)  ("1991  Order").  The  Exchange  received 
approval  to  list  the  British  pound/Japanese  yen 
Cross-rate  FXX),  but  it  has  not  listed  such  a  contract. 
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current  market  value  of  the  underlying 

FCG  contract,  plus  100  percent  of  the 
current  market  \alue  of  the  option's 
premium,  adjusted  for  "out-of-the- 
monev-amnunts."'^  not  to  be  less  than 
100  percent  nf  the  current  options 
premium,  plus  a    minimum  add-on 
margin  amount."  "  The  E.xchange 
represented  at  the  time  that  this  add-on 
margin  level  was  sufficient  to  cover 
each  cross-rate  product's  historical  price 
volatility  over  seven-day  intervals  (for 
the  July"30,  1990  to  July  30,  1991  time 
period)  with  a  confidence  level  of  at 
least  96  percent. 

Due  to  an  oversight,  the  Exchange  did 
not  file  the  required  analysis  of  the 
adequacy  of  the  add-on  margin  or  the 
proposed  rule  change  within  nine 
mtmths  of  the  1991  Order.  Following 
this  discover^-,  the  E.xchange  filed,  in 
1999,  a  proposed  rule  change  codifying 
the  four  percent  add-on  margin  level  for 
a  three-month  period  while  it 
considered  a  method  of  determining 
add-on  margin,  on  a  permanent  basis, 
for  all  Cross-Rate  FCOs.«  The 
Commission's  1999  Order  permitted  the 
Exchange  to  apply  a  four  percent  add- 
on margm  level  for  all  Cross-Rate  FCOs 
for  a  six-month  period  until  November 
4. 1999 

On  .August  5.  1999.  the  Exchange  filed 
the  current  proposed  rule  change  to 
determme  the  add-on  margin  levels  for 
Cross-Rate  ECtJs  using  the  methodology 
outlined  in  Commentar\-  .16  to  Phlx 
Rule  722,  in  lieu  of  the  four  percent  rate 
that  the  Exchange  currently  uses.  To 
apply  the  Commentarv'  Ifi  methodology 
to  each  currency  pair  of  a  Cross-Rate 
FCO,  the  Exchange  proposes  to  review 
five  day  price  movements  of  the  base 
currency  relative  to  the  underlying 
currency  '*  over  the  most  recent  three 
vear  period  and  would  set  an  add-on 
margin  level  sufficient  to  cover  those 
price  changes  at  least  97.5  percent  of  the 
time  If  subsequent  quarterly  reviews 


"For  foreign  currency  put  options,  "out-of-the- 
money-amounts"  equal  the  aggregate  exercise  price 
of  the  option  minus  the  product  of  units  per  foreign 
currency  contract  and  the  closing  spot  price.  See 
Phlx  Rule  722(d). 

For  foreign  currency  call  options,  "out-of-the- 
money-amounts"  equal  the  product  of  units  per 
foreign  currency  contract  and  the  closing  spot  price 
minus  the  aggregate  exercise  price  of  the  option. 
See  id. 

'The  minimum  add-on  margin  on  any  call 
carried  "short"  in  a  customer's  account  is  equal  to 
v.%  of  the  current  market  value  of  the  underlying 
FCX)  contract;  the  minimum  add-on  margin  on  any 
such  put  option  contract  is  equal  to  '4%  of  the 
option's  aggregate  exercise  price  amount.  See  id. 

"  See  Securities  Exchange  Act  Release  No.  41  SB."; 
(May  4,  1999),  64  FR  25946  (May  13,  1999)  (SR- 
Phlx-99-12)  ("1999  Order"). 

*The  underlying  currency  is  the  currency  in 
which  a  foreign  currency  option  settles.  The  base 
currency  is  the  currency  in  which  premiums  are 
quoted  and  paid. 


show  that  the  existing  add-on  margin 
level  for  any  cross-rate  FCO  currency 
pair  provides  a  confidence  level  below 
97  percent,  the  Exchange  would 
increase  the  add-on  margin  requirement 
for  that  currency  pair  to  a  level  that 
would  have  covered  those  price 
movements  at  a  98  percent  confidence 
level.  If  a  subsequent  quarterly  review- 
shows  a  confidence  level  between  97 
percent  and  97.5  percent,  the  add-on 
margin  level  would  remain  the  same  but 
would  be  subject  to  monthly  follow-up 
reviews  until  the  confidence  level 
exceeds  97.5  percent  for  two 
consecutive  months  (then  the  Exchange 
would  put  it  back  on  the  quarterly 
review  cycle).  If  a  monthly  follow-up 
review  showed  that  the  confidence  level 
dropped  below  97  percent,  the 
Exchange  proposes  to  increase  the  add- 
on margin  level  to  a  98  percent 
confidence  level.  Generally,  if  any 
review  shows  that  the  confidence  level 
exceeds  98.5  percent,  the  Exchange 
would  reduce  the  add-on  margin  level 
to  a  98  percent  confidence  level.  To 
account  for  the  possibility  of 
unexpectedly  large  price  movements,  if 
any  review  show  that  a  Cross-Rate  FCO 
currency  pair  had  a  five-day  price 
movement,  either  positive  or  negative, 
greater  than  two  times  the  existing  add- 
on margin  level,  the  Exchange  would  set 
the  add-on  margin  requirement  for  that 
currency  pair  to  a  99  percent  confidence 
level  ("Extreme  Outlier  Test"). 

In  addition  to  the  routine  reviews 
described  above,  the  Exchange  would 
continue  to  have  authority  to  impose  a 
higher  margin  level  at  any  time,  if 
market  conditions  so  warrant.'" 

Following  the  quarterly  reviews 
described  above  and  at  any  time  that  a 
particular  add-on  margin  level  changes, 
the  Exchange  proposes  to  distribute 
memoranda  to  FCO  participants 
announcing  the  add-on  margin  levels 
derived  pursuant  to  the  proposed 
methodology  since  the  actual  add-on 
margin  requirements  for  all  Cross-Rate 
FCOs  would  no  longer  be  stated  in  Phlx 
Rule  722. 

The  Exchange  subsequently  filed  on 
October  26,  1999  an  amendment  to  the 
proposed  rule  change  requesting  that 
the  Commission  approve  the  extension 
of  the  use  of  a  four  percent  add-on 
margin  for  all  non-customized  Cross- 
Rate  FCOs  until  February  4,  2000,  to 
provide  additional  time  for  the 
Commission  to  consider  the  proposed 
rule  change.  1 '  The  Exchange  requests 
that  the  Commission  approves  the 
interim  extension  of  the  existing  four 
percent  rate,  on  an  accelerated  basis,  to  * 


ensure  that  trading  of  these  products 
may  continue  following  November  4. 
1999,  when  the  existing  four  percent 
add-on  margin  expires. 

2.  Statutory'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general,  and 
in  particular,  with  Section  6(b)(5),' '  in 
that  it  is  designed  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  providing  a  margin  level 
which  is  directly  related  to  the  currency 
risk  incurred  by  customers  trading  these 
Cross-Rate  FCO  products.  In  particular, 
the  Exchange  believes  that  the  proposal 
is  identical  with  the  method  of 
determining  margin  calculation  for  non- 
customized  foreign  currency  options 
where  the  base  currency  is  denominated 
in  U.S.  dollars  ("non-customized  dollar- 
based  FCOs  ").  The  Exchange  believes 
that  this  margin  methodology,  coupled 
with  the  extreme  outlier  test,  should 
ensure  adequate  margin  requirements 
for  Cross-Rate  FCOs. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  nn  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulaton-  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


•"See  Phlx  Rule  722(i)(8). 

"  See  Amendment  No.  1,  supra  note  3. 


■-15U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 
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IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Temporar\-  Extension  of  the  Add-On 
Margin 

The  E.xc  hange  requested  that  the 
Commissidn  approve  the  extension  of 
the  four  percent  add-on  margin  for  non- 
c:ustomized  Cross-Rate  FCOs  until 
February  4.  2000.  prior  to  the  thirtieth 
day  after  the  publication  .".f  the  notice  of 
this  proposal  in  the  Federal  Register. 
The  Exchange  requested  this  extension 
to  ensure  that  trading  of  these  products 
may  continue  following  No\'ember  4. 
1999.  when  the  existing  four  percent 
add-on  margin  expires.  The  Commission 
finds  that  the  Exchange's  request  to 
extend  the  use  of  the  four  percent  add- 
on margin  for  all  non-customized  Cross- 
Rate  FCOs  until  February  4.  2000  is 
consistent  with  the  requirements  of 
Section  6  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange.''' 
Specifically,  the  Commission  finds  that 
the  proposal  to  temporarily  continue  to 
use  the  four  percent  add-on  margin  for 
all  non-cu-itomized  Cross-Rate  FCOs  is 
consistent  with  Section  6(bJl5j  of  the 
Act  '■^  because  it  will  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 
The  Exchange  has  used  the  existing  four 
percent  add-on  rate  since  1991  to  trade 
Cross-Rate  FCOs  The  Exchange  has 
recently  provided  the  commission 
statistical  data  that  indicates  that  the 
existing  four  percent  margin  has  been 
adequate  to  co\er  five-day  fluctuations 
for  both  currently  listed  (]ross-Rate  FCO 
currency  pairs  over  97  percent  of  the 
time  over  the  past  three  years.  This 
extension  will  also  provide  the 
(Commission  with  additional  time  to 
consider  the  proposed  rule  change, 
while  permitting  the  Exchange  to  trade 
these  cross-rate  FCOs  products 
following  November  4.  1999  For  these 
reasons,  the  Commission  finds  good 
cause  for  approving  the  request  for 
interim  extension  of  the  existing  four 
percent  add-on  margin  prior  to  the 
thirtieth  day  after  the  publication  of 
notice  thereof  in  the  Federal  Register. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street.  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  al!  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phix.  AH 
submissions  should  refer  to  File  No. 
SR-Phix-99-30  and  should  be 
submitted  by  December  3.  1999. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'^  that  the 
continued  use  of  the  existing  four 
percent  add-on  margin  for  all  non- 
customized  Cross-Rate  FCOs  until 
February  4,  2000  is  hereby  approved  on 
an  accelerated  basis.'" 

For  the  Commission  by  the  Division  (jf 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  99-29599  Filed  11-10-99;  8:45  am] 

BILLING  CODE  801O-O1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  3156) 

Amendment  to  Culturally  Significant 
Objects  Imported  tor  Exhibition: 
Determinations:  "A  Painting  in  Focus: 
Nicolas  Poussin's  Holy  Family  on  the 
Steps" 

DEPARTMENT:  United  States  Department 
of  Slate. 
action:  Notice. 

This  is  an  amendment  to  the  Notice, 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "A 
Painting  in  Focus:  Nicolas  Poussin's 
Holy  Familv  on  the  Steps,"  Federal 
Register  Doc,  99-28091 ,  64  FR  57920 
(October  27,  1999).  The  dates  of 
exhibition  at  the  Cleveland  Museum  of 
Art  are  amended  to  be  from  on  or  about 


November  14,  1999,  to  on  or  about 
January  23.  2000. 

Dated:  November  3,  1999. 
lames  D.  Whinen, 

Executive  Director.  Bureau  ofEducationaJ 
and  Cultural  Affairs,  U.S.  Department  of 
State. 

iPR  Doc.  99-29624  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  4710-OS-P 


'->  In  dpprirving  ttie  lemporani'  extension  of  the 
add-on-margin,  the  Commission  has  considered  the 
rule's  impact  on  efficiency,  competition  and  capita 
formation.  15  I'.S.C.  7Rc(fl. 

'■■15  U<S<C:.  78fIbK5). 


•"IS  U.S.C.  78s(b)(2). 

■'In  approving  the  proposal,  the  Commission  ha^ 
considered  the  rule's  impact  on  efficiency, 
competition  and  capital  formation.  15  U.S.C.  78c(f). 

i»17CFR200.30-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  San  Jose 
International  Airport,  San  Jose,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 

application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
San  Jose  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  13,  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261 .  or  San  Francisco  Airports 
District  Office.  831  Mitten  Road,  Room 
210,  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Ralph  G.  Tonseth, 
Director  of  Aviation,  city  of  San  Jose, 
Airport  Department,  at  the  following 
address:  1732  N.  First  Street,  San  Jose, 
CA  95112.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  San  Jose  under  section  158.23  of 
Part  158 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde.  Airports  Program 
Analyst.  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Burlingame.  CA  94010-1303. 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
coirunent  on  the  application  to  impose 
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and  use  the  revenue  from  a  PFC  at  San 
lose  Internationa!  Airport  under  the 
provisions  of  the  .Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  nf  the  (Dninihus  Budget 
Reconcihation  .\ct  of  1990)  (Public  Law 
101-,508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  September  22.  1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  San  Jose  was  not  substantially 
complete  within  thp  requirements  of 
section  158.25  of  Part  158.  The 
following  items  are  required  to  complete 
the  application:  Project  not  shown  on  an 
approved  Airport  Layout  Plan, 
environmental  requirements  not 
complete,  and  the  F.-\.A  airspace 
determination  not  complete.  On  October 
5.  1999.  the  city  of  San  Jose  submitted 
supplemental  information  for  this 
application.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  4,  2000. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  99- 
08-C-OO-SIC: 

Level  of  proposed  PFC:  S3. 00. 

Proposed  change  effective  date:  July  1, 
2002 

Proposed  charge  expiration  date: 
September  1.  2003. 

Total  estimated  PFC  revenue: 
$23,598,250. 

Brief  description  of  the  proposed 
project:  hilerim  Federal  Inspection 
Services  Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  F.Aj\  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  .Airports  Divisicm  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  15000  Aviation  Blvd., 
Lawndale.  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  city  of  San  Jose. 

Issued  in  Hawthorne,  California,  on 
October  28.  1999. 

Herman  C.  Bliss, 

Manager.  Airports  Division.  Western-Pacific 
Region. 

[FR  Dor  qo-2')fi()4  Filed  11-10-99;  8:45  am] 

BILLING  CODE  491{>-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FRA-1999-6250 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway.  Mr.  William  C, 
Peterson,  Director  Signal  Engineering. 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the  "Rail 
Keepers"  at  each  of  the  conley  rail 
joints,  on  the  Mississippi  River  Bridge. 
milepost  231.8,  near  Fort  Madison, 
Iowa,  Line  Segment  7000,  on  the  Illinois 
Division,  Chillicothe  Subdivision. 

The  reasons  given  for  the  proposed 
changes  are  that  the  "Rail  Keepers"  do 
not  provide  any  added  protection  or 
safety,  there  is  no  requirement  for  these 
devices,  and  the  weight  of  the  bridge 
alone  holds  the  conley  s  in  place. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PI^Ol. 
Washington.  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. -5:00  p  m.)  at 
DOT  Central  Docket  Management 
Facihty.  Room  PI-401  (Plaza  Level).  400 
Seventh  Street,  S.W..  Washington.  DC. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 


inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/  dnis.dot.gov 

TRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequatelv 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  November  4, 

iq9<). 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  99-29494  Filed  11-10-99;  8:45  am] 

BILLING  CODE  491(M)6-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236. 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  Part  235  and  49 
U.S.C.  App.  26.  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 

Docket  No.  FR.A  1999-6251. 

Applicant:  Canadian  National 
Railway.  Mr.  Kenneth  J.  Bagby, 
Manager-Signals  &  Communications 
Installation.  2800  Livernois,  Suite  310. 
Troy,  Michigan  48007-5025. 

The  Canadian  National  Railway 
(former  Crand  Trunk  and  Western 
Railroad)  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  automatic  block  signal  system,  on 
the  single  main  track  of  the  Pontiac  Belt 
Line,  between  milepost  0.4  and  milepost 
2.49,  and  on  Track  66-8  of  the  Cass  City 
Subdivision  connection  of  the  Romeo 
Subdivision,  near  Pontiac.  Michigan, 
Michigan  Division,  and  govern  train 
movements  under  the  direction  of  the 
Pontiac  Yard  Coordinator 

The  reason  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  needed  for  present  day  operation. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  Protestant  in  the 
proceeding.  Additionally,  one  copy  of 
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November  4, 


the  protest  shall  be  furnished  to  the 

applicant  at  the  address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  D(3T  Central  Docket 
Management  Facility.  Room  PI-4ni. 
Washington,  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. -5:00  p.m.)  at 
DOT  Central  Docket  Management 
Facility.  Room  PI-4ni  (Plaza  Level).  400 
Seventh  Street.  S.W..  Washington.  D.C. 
20590-0001.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  internet 
at  the  docket  facility's  Web  site  at  http:/ 
/  dms.dot.gov. 

VKA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  bv  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  November  4, 
1999. 

Grady  C.  Cothen.  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  99-29495  Filed  11-10-99;  8:45  am] 
BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  No.  MC-F-20955] 

Stagecoach  Holdings  pic  and  Coach 
USA,  Inc..  et  al. — Control— Golden 
Isles  Coaches  of  Florida.  Inc 

agency:  Surface  Transportation  Board. 

ACTION:  Notice  Tentatively  Approving 
Finance  Application. 

SUMMARY:  Stagecoach  Holdings  pic 
(Stagecoach)  and  its  subsidiar>\  Coach 
USA.  Inc.  (Coach),  noncarriers.  and 
various  subsidiaries  of  each 
(collectively,  applicants),  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  Golden  Isles  Coaches 
of  Florida.  Inc.  (Golden  Isles),  a  motor 
passenger  carrier.  Persons  wishing  to 
oppose  the  application  must  follow  the 
rules  under  49  CFR  1182.5  and  1182.8. 
The  Board  has  tentatively  approved  the 
transaction,  and.  if  no  opposing 


comments  are  timely  filed,  this  notice 

will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
December  27,  1999.  Applicants  may  file 
a  reply  by  January  11,  2000.  If  no 
comments  are  filed  by  December  27, 
1999.  this  notice  is  effective  on  that 
date 

ADDRESSES:  Send  an  original  and  10 
copies  of  anv  comments  referring  to  STB 
Docket  No.  MC-F-20955  to:-Surface 
Transportation  Board.  Office  of  the 
Secretary.  Case  Control  Unit.  1925  K 
Street.  N\V.  Washington.  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants'  representative: 
Betty  Jo  Christian,  Steptoe  &  Johnson 
LLP'  1330  Connecticut  Avenue,  NW, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ber\l  Gordon.  (202)  565-1600.  [TDD  for 
the  "hearing  impaired:  (202)  565-1695.]. 
SUPPLEMENTARY  INFORMATION: 
Stagecoach  is  a  public  limited  company 
organized  under  the  laws  of  Scotland. 
With  operations  in  eight  countries. 
Stagecoach  is  one  of  the  world's  largest 
providers  of  passenger  transportation 
services.  It  had  annual  revenues  for  the 
fiscal  year  ending  April  30.  1999,  of 
82,475  billion.  Coach  is  a  Delaware 
corporation  that  currently  controls  82 
motor  passenger  carriers. 

Stagecoach  and  its  subsidiaries 
currently  control  Coach.'  its  noncarrier 
regional  management  subsidiaries,  and 
the  motor  passenger  carriers  jointly 
controlled  by  Coach  and  the 
management  subsidiaries.-  In  previous 
Board  decisions.  Coach  management 
subsidiaries,  including  Coach  USA 
Southeast.  Inc.  (Southeast),  have 
obtained  authority  to  control  motor 
passenger  carriers  jointly  with  Coach, ^ 
one  of  which  is  AST],  Inc.  (AST!),-'  the 
corporate  parent  and  owner  of  all  of  the 
stock  of  Golden  Isles. 

.Applicants  state  that,  in  1996.  when 
Coach  acquired  Golden  Isles  as  part  of 
the  transaction  in  which  it  acquired 
ASTI.  Golden  Isles  surrendered  its 
federally  issued  motor  carrier  operating 
authority  and  ceased  operating  as  a 
carnt-r  Thus.  Coach  did  not  request 


'  Stagecoach  controls  Coach  through  various 
subsidiaries,  namely,  SUS  1  Limited,  SUS  2 
Limited,  Stagecoach  General  Partnership,  and  SCH 
US  Holdings  Corp. 

-  See  Stagecoach  Holdings  pic — Control— Coach 
USA.  Inc..  et  al..  STB  Docket  No.  MC-F-20948  (STB 
served  July  22.  19991. 

'  See  Coach  VSA.  Inc.  and  Coach  USA  North 
Central,  Inc. — Control — Nine  Motor  Carriers  of 
Passengers.  STB  Docket  No.  MC-F-20931,  et  al. 
(STB  served  luly  14,  19991. 

■•  ASTI  was  formerly  known  as  American 
Sightseeing  Tours,  Inc.  It  now  operates,  pursuant  to 
a  name  change  approved  by  the  Federal  Highway 
Administration  in  May  1999.  as  ASTI.  Inc.  d/b/a 
Coach  USA,  Inc, 


Board  authority  to  control  Golden  Isles 
at  that  time,  as  it  was  not  required. 
According  to  applicants,  Golden  Isles 
has  recently  obtained  new  federal 
operating  authority  authorizing 
operations  as  a  motor  passenger  carrier 
to  conduct  charter  and  special 
operations.'^  Applicants,  therefore,  seek 
Board  authority  to  control  Golden  Isles.*" 

Applicants  have  submitted 
information,  as  required  by  49  CFR 
1182.2(a)(7),  to  demonstrate  that  the 
proposed  acquisition  of  control  is 
consistent  with  the  public  interest. 
Applicants  state  that  the  proposed 
transaction  will  not  reduce  competitive 
options,  adversely  impact  fixed  charges, 
or  adversely  impact  the  interests  of  the 
emploj'ees  of  Golden  Isles.  They  assert 
that  granting  the  application  will  allow 
Golden  Isles  to  continue  to  take 
advantage  of  economies  of  scale  and 
substantial  benefits  offered  by 
applicants,  including  interest  cost 
savings  and  reduced  operating  costs.  In 
addition,  applicants  have  submitted  all 
of  the  other  statements  and 
certifications  required  by  49  CFR 
1182.2.  Additional  information, 
including  a  copy  of  the  application,  may 
be  obtained  from  the  applicants' 
representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1)  the 
effect  of  the  transaction  on  the  adequacy 
of  transportation  to  the  public;  (2)  the 
total  fixed  charges  that  result;  and  (3) 
the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
11 82, 6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.(^V." 


^Golden  Isles  is  a  Florida  corporation.  It  holds 
federally  issued  operating  authority  in  Docket  No. 
MC-224982.  which  authorizes  it  to  provide  charter 
and  special  operations  between  points  in  the  United 
States. 

''Applicants  state  that  the  stock  of  Golden  Isles 
has  been  placed  in  an  independent  voting  trust 
pending  disposition  of  this  proceeding.  They 
anticipate  that  ASTI  will  reacquire  Golden  Isles' 
stock  upon  approval  of  this  application. 
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This  def  ision  will  not  significantly 
affect  «itfier  the  quality  of  the  human 
environment  or  the  conservation  of 
ent'ru\  resources. 

It  is  Ordered 

1   Thf  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
thf  filing  nf  opposing  comments. 

2.  If  timelv  opposing  comments  are 
filed,  thf  findings  macic  in  this  decision 
will  ho  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
December  27.  1999.  unless  timely 
opposing  comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  the  U.S.  Department  of 
Transportation.  Office  of  Motor  Carrier 
Safety— HMCE-20.  400  Virginia 
Avenue,  ,S\V,  Suite  fiOO.  Washington,  DC 
20024:  (2i  the  I    S   Department  of 
Justice.  .Antitru-t  DiMsion.  10th  Street  & 
Pennsylvania  .\\"!iue.  N\V,  Washington, 
DC  205.30:  and  \.V>  the  U.S.  Department 
of  Transportation.  Office  of  the  General 
Counsel.  400  7th  Street,  SW, 
Washington,  DC  20540 

Decided;  November  4.  1999. 
By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Clybum,  and  Commissioner 

Burlaps 

Vernon  .\.  Williams. 

St'crrtan 

[FK  D(.i    ')')-2'i4Hl  Filed  11-10-99:  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[Notice  No.  885] 

Appointment  of  Individuals  To  Serve 
as  Members  of  the  Performance 
Review  Board  (PRB);  Senior  Executive 
Service 


SUMMARY:  Pursuant  to  5  U,S,C. 
4314tc)(4),  this  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Board  for  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  for  the  rating  period 
beginning  October  1,  1998.  and  ending 
September  30,  1999.  This  notice  effects 
changes  in  the  membership  of  the  ATF 
PRB  previously  appointed  September  3. 
1996  (61  FR-46507).  The  names  and 
titles  of  the  ATF  PRB  members  are  as 
follows: 
John  J.  Manfreda,  Chief  Counsel,  Bureau 

of  Alcohol,  Tobacco  and  Firearms, 

Department  of  the  Treasur\- 
John  Dooher,  Director,  Washington 

Office,  Federal  Law  Enforcement 

Training  Center,  Department  of  the 

Treasury 
Richard  J.  Hoglund,  Deputy  Assistant 

Commissioner,  Office  of 

Investigations,  U.S.  Customs  Sendee. 

Department  of  the  Treasury 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Snyder,  Personnel  Division. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226:  telephone 
(202)  927-8610. 

Signed:  November  5,  1999, 
John  W.  Magaw, 
Director. 
[PR  Doc.  99-29577  Filed  11-10-99:  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Submission  for  0MB  Review;  comment 
request 

November  4,  1999. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 


clearance  under  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Interested  persons  may  obtain  copies 
of  the  submission{s)  by  calling  the  OTS 
Clearance  Officer  listed.  Send  comments 
regarding  this  information  collection  to 
the  OMB  reviewer  listed  and  to  the  OTS 
Clearance  Officer,  Office  of  Thrift 
Supervision,  1700  G  Street,  N  W, 
Washington,  DC  20552. 

DATES:  Submit  written  comments  on  or 
before  December  13,  1999. 

OMB  Xuinbpr:  1 550-008 1 . 

Form  Xumber:  Not  Applicable. 

Type  of  Review:  Reinstatement  of  an 
already  approved  collection. 

Title:  Release  of  Non-Public 
Information. 

Description:  This  information 
collection  provides  an  orderly 
mechanism  for  the  expeditious 
processing  of  requests  from  the  public 
(including  litigants  in  lawsuits  where 
OTS  is  not  a  party)  for  non-public  or 
confidential  OTS  information. 

Respondents:  General  Public,  Savings 
and  Loan  Associations  and  Savings 
Banks. 

Estimated  Xumber  ot  Reporters:  72. 

Estimated  Burden  Hours  Per  Reporter: 
5  hours. 

Frequency  of  Response:  On  Occasion 

Estimated  Total  Recordkeeping 
Burden:  360  hours. 

Clearance  Officer:  Mary  Rawlings- 
Milton.  (202)  906-6028,  Office  of  Thrift 
Supervision.  1700  Street.  NW. 
Washington,  DC  20552, 

OMB  Reviewer:  Ale.xander  Hunt.  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503, 
John  E,  Werner. 

Director.  Information  Management  and 
Senices. 

[PR  Doc.  99-29507  Filed  11-10-99;  8:45  am] 

BILLING  CODE  672CM)1-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
ssued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  130 
[Docket  No.  97-058-1] 

RIN  057&-AA87 

Import/Export  User  Fees 

C^orrpction 

In  [iroposed  rule  document  99-25425 
beginning  on  page  52680,  in  the  issue  of 
Thursday,  September  30,  1999,  make 
thp  following  corrections: 

1.  On  page  52682,  in  the  second 
column,  under  the  heading  Hourly  Rate 
User  Fees  and  Minimum  Fees  for 
import  and  Export  Veterinary-  Services, 

in  the  first  paragraph,  in  the  sixth  Hne, 
after  "fees"  add  "for  services". 

2.  On  page  52683,  in  the  table  entitled 
"User  Fees  for  Individual  Animals  and 
Certain  Birds  Quarantined  in  .APHIS 
.•\nimal  Import  Centers  (i;  l.i0.2{a))", 
under  the  column  heading  "Animal  or 
Bird",  in  the  11th  line,  which  begins 
"Ail  other",  "other"  should  read 
"others", 

3.  On  page  52686,  in  the  table  entitled 
"User  Fees  for  Other  Services 

(§  130,8(a]) — C^ontinued",  immediately 
below  the  table,  in  footnote  1,  in  the 
second  line,  after  "apply,"  remove  "2", 

IFR  Doc.  C9-2.5425  Filed  11-10-99;  8:45  ami 

BILLING  CODE  1505-01-0 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No  98-006-2] 

Veterinary  Services  User  Fees:  Import 
or  Entry  Services  at  Ports 

Correction 

In  rule  document  99-24817  beginning 
on  page  51421,  in  the  issue  of  Thursday, 
September  23,  1999,  make  the  following 
corrections: 

1.  On  page  51421,  in  the  first  column, 
in  the  SUPPLEMENTARY  INFORMATION: 
section,  uiuier  the  h'-adiDL,  Batkgroumi 
in  the  first  paragraph,  in  the  second 
line,  "(APHS)"  should  read  "(APHIS)". 

2.  On  the  same  page,  in  the  second 
column,  under  the  same  heading,  in  the 
first  full  paragraph,  in  the  third  line, 
"borders"  should  read  "border";  and  in 
the  tenth  line,  "entry-belted"  should 
read  "entry-related", 

3.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
second  full  paragraph,  in  the  tenth  line, 
after  "animals,"  remove  "We  believe 
that  these  user  fees  are  still  appropriate 
for  import-  or  entry-related  services  for 
animals," 

4.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
third  full  paragraph,  in  the  eighth  line. 
"S50"  should  read  "S56":  in  line  13. 
after  "in"  remove  "the";  in  line  15, 
"Sunday"  should  read  "Sundays";  and 
in  line  19,  "airport"  should  read 
"airports". 

5.  On  the  same  page,  in  the  third 
column,  under  the  heading 
Miscellaneous,  in  the  second  paragraph, 
in  the  fifth  line,  after  "document"  add 

a  period;  and  "Executive  Order  12866 
and  Regulatory  Flexibility  Act."  should 
be  a  bold  heading  on  a  new  line  with 
the  period  removed. 

6  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
fourth  paragraph,  in  the  sixth  line,  after 
"flat"  add  "rate". 

7.  On  page  51422,  in  the  first  column. 
under  the  heading  Executive  Order 
12988.  in  the  first  paragraph,  in  the 
sixth  line,  "not"  should  read  "no". 

8.  On  the  same  page,  at  the  bottom  of 
the  same  column,  in  footnote  1,  in  the 
first  line.  "Profits  of  sales"  should  read 

Profits  for  sales". 


§130,7     [Co"ec!ed] 

9,  On  the  same  page,  in  the  second 
column,  in  §  130, 7(a),  in  the  tenth  line, 
"for"  should  read  "of. 

[FR  Doc,  C9-24817  Filed  11-10-99;  8:45  am) 
BILUNG  COOe  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-41946:  File  No   SR- 
NASD-99-50] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers.  Inc,  Clarifying  Web  CRD 
Policies 

September  29.  1999. 

Correction 

In  notice  document  99-26160, 
beginning  on  page  54712,  in  the  issue  of 
Thursday,  October  7,  1999,  make  the 
following  correction: 

On  page  54712,  in  the  second  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 
[FR  Doc.  C9-26160  Filed  11-10-99;  8:45  am] 

BILUNG  CODE  1 505-01 -0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No   99-AGL-53' 

Proposed  Modification  of  Class  E 
Airspace;  Bemidji,  MN 

Correction 

In  document  99-28620,  beginning  on 
page  59687.  in  the  issue  of  Wednesday, 
November  3,  1999,  make  the  following 
corrections; 

1,  On  page  59687.  in  the  third 
column,  under  the  heading  The 
Proposal,  in  the  third  line  "Bemidiji" 
should  read  "Bemidji", 

§71.1     [Corrected] 

2,  On  page  59688,  in  the  first  column, 
the  heading  is  corrected  to  read  "  AGL 
MN  E2  Bemidji.  MN  [Revised]", 

3,  On  page  59688,  in  the  first  column, 
under  the  heading  AGL  MN  E2  Remidji. 
MN  [Revised],  in  the  first  line, 
"Bemidiji"  should  read  "Bemidji". 


> 
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4   On  p  i^.    1  (tiMri   in  the  first  column. 
uiui.T  ttit'  ficaiiiii^  .XGL  M\  F2  Bemidii 
M\  [Revised!     ri  '!).•  third  hue. 
H.'iiiiii'.M     -!)■    ;!-i  !"dd  "Bemidji". 

")   ( )n  p-iu'  'I'JhMH   in  the  first  column, 
tilt'  hcaiiiiii;  Is  ,  iirri'itnd  to  read  "  AGL 
MN  E5  Bemidji.  M\  IRevised] 

t)  On  (!-tL;f  '>')HrtH   in  the  first  column. 

und'T  tile  h.Md.ni;  .AGI.  \I\  F5  Rcmidji 

M\  (Revised!    m  ':}••  Uv>!  .r  ■ 

B'Tnidm'"  sh' Hiid  r>'  I'l     ti'-inidji". 

On  [),iu>' ''tfirifi   m  the  first  column, 

undtT  thf  ii'jaaui^  ACiL  MN  F5  Bemidji, 


MN  [Revised],  in  the  fifth  line, 
"Bemidiji"  should  read  "Bemidji". 
(FR  Doc.  C9-28620  Filed  11-10-99;  8:45  ami 

BILLING  CODE  15OS-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  "1 

[Airsoace  Dockp'  No   99-AGL-54j 

Correction 

In  document  99-28618,  beginning  on 
page  59689,  in  the  issue  of  Wednesday, 


November  3,  1999,  make  the  following 
correction: 

On  page  59689,  in  the  second  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above. 
'!  R  Doc.  (:9-28618  Filed  11-10-99  8:45  am] 

BILLING  CODE  1505-01-D 
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Part  II 


Department  of  Labor 


Office  of  the  Secretary 


29  CFR  Part  37 

Implementation  of  the  Nondiscrimination 
and  Equal  Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998:  Final 
Rule 


iV  IB  M 

«  ai  ■ 

i  i 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  37 
RIN  1291-AA29 

Implementation  of  the 
Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Intf-nm  final  rule:  Request  for 

cfjoimcnts. 

summary:  This  Interim  Final  Rule 
implements  Section  188  of  the 
Workforce  Investment  Act  of  1998 
(VVIA).  which  contains  the  statute's 
equal  opportunity  and 
nondiscrimination  provisions.  The 
Workforce  Investment  Act  supersedes 
the  Job  TraininjJ  Partnership  Act  (JTPA) 
as  the  Department  of  Labor's  primary 
mechanism  for  providing  financial 
assistance  for  h  comprehensive  system 
of  job  framing  and  placement  services 
for  adults  and  eligible  youth.  With 
limited  substantive  changes  described 
in  Section  III  of  this  preamble,  this  rule 
generalU'  <  arries  o\er  the  policies  and 
procedures  found  m  29  C^FR  part  34, 
which  implements  the 
nnndise  rimination  and  equal 
opportunitv  provisions  of  fFPA.  Section 
lH8(e)  of  WIA  mandates  that  the 
Department  issue  regulations 
implementing  the  section  within  one 
\  ear  of  the  passage  of  WIA. 
DATES:  Effective  Date:  This  Interim  Final 
Rule  will  become  effective  on  November 

12.  iqqq, 

(j'ninient  Period:  Comments  must  be 
received  on  or  before  December  13, 
1999 

ADDRESSES:  Comments  should  be  sent  to 

.Annabflle  T.  Lockhart,  Director  of  the 
tlivil  Rights  Center  (CRCj.  by  regular 
mail  at  the  US  Department  of  Labor,  200 
^institution  .-\\t'nue  NW,  Room  N- 
4123,  Washington,  DC  20210,  or  by  e- 
mail  at  CRC-\VIA@dol.gov.  Brief 
comments  (maximum  of  five  pages)  may 
be  submitted  bv  facsimile  machine 
(FAX)  to  (202)  219-5658.  Receipt  of 
submissions,  whether  by  U.S.  mail,  e- 
mail.  or  FAX  transmittal,  will  not  be 
acknowledged:  however,  the  sender  may 
request  confirmation  that  a  submission 
has  been  received,  by  telephoning  the 
Civil  Rights  Center  at  (202)  219-8927 
(VOICE)  or  (202)  219-6118  or  (800)  326- 
2577  (TTY/TDD). 

Comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  above  address.  Persons  who 
need  assistance  to  review  the  comments 
will  be  provided  with  appropriate  aids 


such  as  readers  or  print  magnifiers. 
Copies  of  this  Interim  Final  Rule  will  be 
made  available  in  the  following  formats: 
large  print,  electronic  file  on  computer 
disk,  and  audio  tape.  To  schedule  an 
appointment  to  review  the  comments 
and/or  to  obtain  the  Interim  Final  Rule 
in  an  alternate  format,  contact  CRC  at 
the  telephone  numbers  and  addresses 
listed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Bud 
West,  Senior  Policy  Advisor,  Civil 
Rights  Center,  US  Department  of  Labor. 
200  Constitution  Avenue  NW,  Room  N- 
4123,  Washington,  DC  20210.  CRC- 
WLA@dol.gov,  telephone  (202)  219- 
8927  (VOICE),  or  (202)  219-6118  or 
(800)  326-2577  (TTY'TnO) 

SUPPLEMENTARY  INFORMATION:  The 
preamble  to  these  regulations  is 
organized  as  follows: 

I.  Background — provides  a  brief  description 

of  the  development  of  these  proposed 
regulations. 

II.  Authority — cites  the  statutory  provisions 

supporting  these  regulations, 
Departmental  redeiegation  authority,  and 
Interagency  coordination  authority. 

III.  Overview  of  the  Regulations — 

summarizes  pertinent  aspects  of  the 
regulatory  text  and  describes  its 
purposes  and  application. 

IV.  Regulatory  Procedure — sets  forth  the 

applicable  regulatory  requirements  and 
requests  comments  on  specific  issues. 

L  Background 

On  August  7,  1998,  President  Clinton 
signed  the  Workforce  Investment  Act  of 
1998  (WIA),  comprehensive  reform 
legislation  that  supersedes  |TFA.  Both 
WIA  and  JTPA  contain 
nondiscrimination  and  equal 
opportunity  provisions.  The  ITPA 
nondiscrimination  provisions  are 
contained  in  Section  167  of  that  statute. 
and  in  its  implementing  regulations 
codified  in  29  CFR  part  34.  These 
regulatory  provisions  generally  are 
carried  over  in  the  nondiscrimination 
and  equal  employment  opportunity 
provisions  of  WIA's  implementing 
regulations.  The  latter  regulations  are 
contained  in  this  Interim  Final  Rule,  to 
be  codified  in  29  CFR  part  37. 

This  Interim  Final  Rule  prohibits  WIA 
Title  I-financially  assisted  grant 
applicants  and  recipients,  as  defined  in 
Section  37.4,  from  discriminating  on  the 
basis  of  race,  color,  religion,  sex. 
national  origin,  age,  disability,  or 
political  affiliation  or  belief.  It  also 
protects  any  beneficiary  (person 
intended  by  Congress  to  receive  WIA 
Title  I-financially  assisted  aid,  benefits, 
services,  or  training)  from 
discrimination  based  on  either  that 
beneficiary's  citizenship,  or  his  or  her 
participation  in  any  WIA  Title  I- 


financially  assisted  program  or  activity. 

The  rule  provides  procedures  for 
determining  and  enforcing  r:ompliance. 

Although  the  Department  wishes  to 
emphasize  that  it  considers  the  reforms 
embodied  in  WIA  to  be  significant,  and 
not  "business  as  usual."  the 
nondiscrimination  and  equal 
employment  opportunity  principles     • 
embodied  in  this  Act  are  substantially 
similar  to  those  contained  in  JTPA. 
Accordingly,  there  are  only  limited 
substantive  differences  between  29  CFR 
part  34.  implementing  the 
nondiscrimination  and  equal 
opportunity  provisions  of  JTPA,  and  29 
CFR  part  37,  implementing  the  similar 
provisions  of  WIA.  Those  substantive 
changes  that  have  been  made  are  based 
on  the  experience  of  the  Civil  Rights 
Center  (CRC),  the  Departmental  agency 
responsible  for  administering  the 
nondiscrimination  provisions  of  JTPA 
and  VVIA.  and  on  feedback  provided  to 
CRC  by  grant  applicants  and  recipients 
regarding  their  work  with  the 
nondiscrimination  and  equal 
opportunitv  provisions  of  JTPA  and  part 
34.  These  substantive  changes  are 
described  in  detail  in  Section  III  of  this 
preamble. 

Most  of  the  changes  the  Department 
has  made  to  the  provisions  contained  in 
part  34  have  been  structural,  stylistic. 
and  phrasing  changes.  The  changes  have 
been  made  to  enhance  the  readabilitv  of 
the  rule  for,  and  its  utility  to.  recipients 
who  receive  financial  assistance  under 
WIA  Title  I:  grant  applicants  who  wish 
to  receive  such  assistance:  individuals 
who  wish  to  file  discrimination 
complaints  under  WIA  Section  188;  and 
other  interested  parties.  The  Department 
seeks  specific  comments  on  the 
enhancements  to  the  rule,  and 
suggestions  for  improving  the  rule. 

The  alterations  to  the  rule  fall  into 
two  categories:  (1)  Changes  making  the 
rule's  obligations  consistent  with  other 
regulatory  obligations  WIA  Title  I 
recipients  might  be  under;  and  (2) 
Changes  reducing  the  "legalese"  of  the 
fTPA  regulations.  Generally,  neither 
type  of  modification  is  meant  to  change 
the  substantive  content  of  the 
underlying  rule. 

As  an  example  of  the  first  category', 
the  section  of  the  rule  regarding 
recipients'  obligations  to  individuals 
with  disabilities  has  been  amended  to 
follow  generally  the  regulations 
implementing  Title  II  of  the  Americans 
with  Disabilities  Act  of  1990,  as 
amended  (ADA).  These  regulations  are 
found  at  28  CFR  part  35.  This  change  is 
not  intended  to  provide  a  substantive 
change  from  the  regulations 
implementing  fTPA.  It  is  intended  only 
to  clarify  the  regulations. 
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The  second  categon'  of  changes  was 

prompted  by  the  June  1,  1998. 
Presidential  Memorandum  on  Plain 
Language,  which  instructed  Federal 
Departments  and  Agencies  to  write  new- 
regulations  in  language  understandable 
to  most  people.  The  Department  has  met 
the  intent  of  the  President's 
memorandum  by  incorporating  stylistic 
changes  into  the  language  and  format  of 
these  regulations  to  facilitate  their 
readability  without  changing  their 
substantive  content.  An  example  of  such 
a  change  is  the  rewording  of  subsection 
topic  header  statements  into  the  form  of 
questions. 
Other  examples: 

•  Some  sections  ha\e  been 
subdi\'ided.  to  make  the  content  of 
individual  sections  more  homogeneous. 

•  Some  sections  have  been  more 
logically  reordered. 

•  Terminology  has  been  adjusted  to 
use  plain  language  terms.  As  a  result, 
the  term  "shall"  has  been  replaced  in 
this  rule  by  the  terms  "must."  "will," 
"is/are."  or  similar  terms,  as 
appropriate.  The  term  "must"  connotes 
an  obligation,  while  the  term  "will" 
indicates  a  future  action.  Similarly,  the 
term  "prior  to"  has  been  replaced  by  the 
term  "before";  "pursuant  to"  has  been 
replaced,  as  appropriate,  by  "under," 
"by."  or  "authorized  by":  and  "is 
deemed"  or  "will  be  deemed"  has  been 
replaced,  as  appropriate,  by  "is/are 
considered"  or  "become(s)." 

Again,  these  changes  are  not  intended 
to  alter  the  meaning  of  the  regulations. 
Rather,  the  changes  arc  mtended  to 
create  a  more  readable  document. 

CRC  maintains  a  close  relationship 
and  regular  contact  with  the  regulated 
community.  The  agency  holds  an 
annual  national  conference  on  equal 
opportunity,  attended  by  several 
hundred  officials  and  staff  of  the  State 
and  local  agencies  that  are  responsible 
for  ensuring  nondiscrimination  in  the 
programs  receiving  financial  assistance 
und'er  ITPA  and/or  WIA  Title  !.  At  this 
conference,  and  through  other  in-person 
and  telephone  contacts  with  CRC,  these 
officials  and  staff  have  discussed 
directlv  with  CRC  staff  members  the 
effect  that  the  JTPA  nondiscrimination 
regulations  have  had  upon  their 
agencies'  operations.  Many  of  the 
changes,  both  substantive  and  stylistic, 
that  were  incorporated  in  this  Interim 
Final  Rule  resulted  from  this  input.  For 
example,  because  some  of  these  officials 
told  CRC  that  the  60-day  period 
provided  in  the  JTPA  regulations  ft)r 
recipients  to  process  discrimination 
complaints  was  insufficient,  the  rule 
extends  the  relevant  time  period  to  90 
davs. 


The  Depeulment  is  particularly 
interested  in  receiving  comments 
regarding  any  aspects  of  the  Rule  that 
affect  the  relationship  between  the 
Federal  government  and  the  States. 

II.  Authority 

A.  Statutory  Authority 

The  statutory  authorities  for  this 
Interim  Final  Rule  are:  Sections  134(bl. 
136(d)(2)(F),  136(e).  172(a).  183(c). 
185(c)(2).  185(d)(1)(E),  186.  187  and  188 
of  the  Workforce  Investment  Act  of 
1998,  Pub.  L.  105-220.  12  Stat.  936  (29 
U.S.C.  2801  et  seq.y.  Title  VI  of  the  Civil 
Rights  Act  of  1964.  as  amended.  Pub.  L. 
88-352.  78  Stat.  252  (42  U.S.C.  2000d, 
et  seq.);  Section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
Pub.  L.  93-112.  87  Stat.  390  (29  U.S.C. 
794):  the  Age  Discrimination  Act  of 
1975,  as  amended,  Pub.  L.  94-135.  89 
Stat.  728  (42  U.S.C.  6101);  and  Title  IX 
of  the  Education  Amendments  of  1972, 
as  amended.  Pub.  L.  92-318,  86  Stat. 
373(20U.S.C.1681). 

B.  Departmental  Authorization 

Secretary's  Order  2-81.  Section  5a(2), 
authorized  the  Assistant  Secretary  for 
Administration  and  Management, 
working  through  the  Director.  Office  of 
Civil  Rights,  to  establish  and  formulate 
all  policies,  standards,  and  procedures 
for,  as  well  as  to  issue  rules  and 
regulations  governing,  the  enforcement 
of  statutes  applving  nondiscrimination 
and  equal  oppc^rtunity  requirements  to 
programs  and  activities  receiving 
financial  assistance  from  DOL.  On 
October  12.  1986.  the  Office  of  Civil 
Rights  was  redesignated  the  Directorate 
of  Civil  Rights  by  the  Assistant 
Secretary.  Effective  December  12,  1995, 
the  Assistant  Secretary  redesignated  the 
Directorate  of  Civil  Rights  as  the  Civil 
Rights  Center  (CRC).  CRC  is  authorized 
to  monitor  and  enforce  all 
nondiscrimination  and  equal 
opportunity  regulations  regarding 
programs  receiving  financial  assistance 
from  DOL.  including  Section  188  of 
WIA. 

C.  Interagency  Coordination 

The  Department  of  Justice  (DOJ). 
under  Section  1-201  of  Executive  Order 
12250  (45  FR  72995,  November  4,  1980), 
is  responsible  for  coordinating  Federal 
enforcement  of  most  nondiscrimination 
laws  that  apply  to  federally-assisted 
programs  and  activities.  Executive 
Order  12067  (43  FR  28967,  July  5.  1978) 
requires  consultation  with  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  about  regulations  that  involve 
equal  employment  opportunity.  The 
Age  Discrimination  Act  of  1975,  as 


amended,  assigns  the  Secretary  of 
Health  and  Human  Services  the 
responsibility  for  coordinating  the 
Federal  enforcement  effort  of  that  Act. 
This  Interim  Final  Rule  has  been 
coordinated  with  the  Department  of 
Justice  and  the  Equal  Employment 
Opportunity  Commission,  as  well  as  the 
Department  of  Health  and  Human 
Services. 

In  addition,  the  Rule  has  been 
coordinated  with  other  appropriate 
Federal  grantmaking  agencies,  including 
the  Departments  of  Education  and 
Housing  and  Urban  Development. 

III.  Overview  of  the  Rule 

Subpart  A — (a)  outlines  the  purpose  and 
application  of  part  37;  (b)  provides 
definitions;  (c)  outlines  prohibited 
grounds  for  and  forms  of 
discrimination;  and  (d)  establishes 
enforcement  authority  and 
obligations. 

Subpart  B — sets  forth  the  affirmative 
obligations  of  recipients  of,  and  grant 
applicants  for,  financial  assistance 
under  WL\  Title  I. 

Subpart  C — describes  a  Governor's 
responsibilities  to  implement  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and 
this  part. 

Subpart  D — describes  procedures  for 
compliance  reviews  and  complaint 
processing. 

Subpart  E — describes  the  procedures  for 
effecting  compliance,  including  (a) 
actions  the  Department  will  take  upon 
making  a  finding  of  noncompliance 
for  which  voluntary  compliance 
cannot  be  achieved;  fb)  the  rights  of 
parties  upon  such  a  finding;  and  (c) 
hearing  procedures,  sanctions,  and 
post-termination  procedures. 

Subpart  A — General  Provisions 

The  individual  sections  in  this 
subpart  are  largely  identical  to  their 
corresponding  sections  within  the  same 
subpart  in  part  34.  Consistent  with 
plain-language  guidelines,  one  section 
has  been  subdivided  into  separate 
sections  treating  different  topics.  These 
changes  are  not  intended  to  alter  the 
overall  meaning  of  this  subpart,  or  the 
meaning  of  any  of  its  component 
sections. 


Section  37.1 
this  part? 


What  is  the  purpose  of 


This  section  is  identical  to  29  CFR 
34.1(a),  except  that  references  to  JTPA, 
and  to  its  Section  167,  have  been 
changed  to  refer  to  WLA  and  its  Section 
188. 
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Section  37.2    To  whom  does  this  part 
apply,  and  what  is  the  scope  of  this 
part? 

This  section  contains  requirements 

similar  to  those  in  29  CFR  34.1(b)  and 
(d).  The  references  to  other  regulatory 
sections  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule,  and  references  to 
ITP.-\  have  been  changed  to  refer  to 
WIA  .Mso.  some  of  the  material  has 
been  presented  in  outline  form  to 
improve  its  readahilitv.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 

Language  has  been  added  to 
paragraph  37.2(a)  to  clarify  that  the 
requirements  in  this  part  apply  to 
programs  and  activities  that  are  part  of 
the  One-Stop  deliver\'  system  and  that 
are  operated  by  One-Stnp  partners  listed 
in  WIA  Section  121(b),  including  those 
partners  financially  assisted  by 
grantmaking  agencies  other  than  the 
Department  of  Labor,  to  the  extent  that 
the  programs  and  activities  are  being 
conducted  as  part  of  the  One-Stop 
delivery  system.  The  requirements  in  29 
('FR  part  34  continue  to  apply  to 
programs  and  activities  that  are 
implemented  under  and  authorized  by 
ITPA. 

In  those  cases  in  which  States  that 
have  opted  to  implement  \VL\  before 
luly  1 ,  2000.  are  operatmg  VViA  Title  I 
programs  and  activities  simultaneously 
with  programs  and  activities  under 
ITP.'X.  the  WIA  Title  I  programs  and 
activities  must  comply  with  the 
requirements  m  this  part,  while  the 
[TPA  programs  and  activities  must 
comply  vvith  the  requirements  in  29 
CFR  part  34 

Section  37.3    How  does  thi^part  affect 
a  recipient's  other  obligations? 

This  section  generally  contains  the 
same  requirements  as  29  CFR  34.1(c}. 
The  language  of  29  CFR  34.1(c)(6). 
which  dealt  with  retroactivity,  is 
inapplicable  to  this  Interim  Final  Rule. 
and  has  been  omitted;  in  addition, 
references  to  |TPA  have  been  changed  to 
refer  to  VVIA  Other  differenc(!s  between 
this  section  and  the  corresponding 
paragraphs  of  the  JTPA  regulations  are 
listed  below. 

Paragraph  37.3(b):This  paragraph  has 
been  amended  to  incorporate  by 
reference  the  provisions  of  Subparts  B 
and  C  and  Appendix  A  of  29  CFR  part 
32,  which  implement  the  requirements 
of  Section  504  pertaining  to 
employment  practices,  employment- 
related  training,  program  accessibility, 
and  accommodations.  As  a  result,  the 
language  from  29  CFR  34.1(c)(2)  that 
stated  that  part  34  did  not  affect 


recipients'  obligations  to  comply  with 
those  provisions  has  been  omitted. 

It  is  important  to  understand  the 
distinction  between  the  concept  of 
"program  accessibility,"  referred  to  in 
this  paragraph,  and  the  separate  concept 
of  architectural  accessibility,  both  of 
which  a  recipient  is  required  to  provide 
under  Subpart  C. 

The  requirement  of  program 
accessibility  means  that  when  viewed  in 
its  entirety,  the  program  or  activity 
provided  by  the  recipient  must  be 
readily  accessible  to  qualified 
individuals  with  disabilities.  29  CFR 
32.27.  The  recipient  must  ensure  that 
participants  with  various  physical  and 
mental  disabilities  will  have  access  to 
the  program  or  activity.  This  obligation 
to  make  the  program  or  activity 
accessible  in  advance  exists 
independent  of  a  request  for  a  particular 
accommodation  by  a  specific 
individual.  Therefore,  even  if  an 
individual  with  a  disability  requests  an 
accommodation  that  would  impose  an 
undue  hardship  on  the  recipient,  the 
recipient  still  has  an  overall  obligation 
to  make  the  program  or  activity 
accessible. 

Architectural  accessibility,  by 
contrast,  relates  to  the  construction  and 
design  of  facilities.  29  CFR  32.28. 
Architectural  accessibility  standards  are 
similar  to  building  codes.  A  recipient 
must  comply  with  the  architectural 
accessibility  standards  whether  or  not  a 
particular  individual  with  a  disability 
has  requested  a  reasonable 
accommodation.  29  CFR  32.13(d).  A 
recipient's  obligation  to  comply  with 
the  architectural  accessibility  standards 
is  also  independent  of  its  program 
accessibility  obligations. 

Paragraph  37.3(dj:  This  paragraph  has 
been  added  to  parallel  Paragraph 
37.3(c),  and  to  emphasize  that  recipients 
that  are  also  employers,  employment 
agencies,  or  other  entities  covered  by 
Title  I  of  the  ADA  have  additional 
obligations  imposed  by  that  title. 

Paragraph  37.3(e)(9):  This  paragraph, 
which  refers  to  the  anti-discrimination 
provision  of  the  Immigration  and 
Nationality  Act,  has  been  added  at  the 
request  of  the  Department  of  Justice. 
This  provision  prohibits:  (a) 
Discrimination  on  the  basis  of 
citizenship  status  and  national  origin 
with  respect  to  hiring,  firing,  or 
recruitment  or  referral  for  employment 
for  a  fee;  and  (b)  unfair  documentary 
practices  with  respect  to  verification  of 
employment  eligibility. 

Section  37.4     What  definitions  apply  to 
this  part? 

To  the  extent  possible,  the  definitions 
contained  in  this  section  are  consistent 


with  similar  terms  used  in  regulations 
implementing  other  civil  rights 
legislation  that  applies  to  recipients  of 
Federal  financial  assistance.  Similarly, 
where  feasible,  this  Interim  Final  Rule 
uses  the  terms  contained  in  the 
proposed  WIA  program  regulations 
issued  by  the  Department's  Employment 
and  Training  Administration  (ETA). 
However,  because  this  regulation  must 
be  compatible  with  civil  rights 
enforcement  on  a  broad  scale  as  well  as 
with  ETA's  WIA  program,  this  rule 
defines  and  uses  certain  terms,  such  as 
"qualified  interpreter."  "recipient." 
"registrant."  and  "applicant."  as  terms 
of  art.  not  necessarily  identical  to  the 
definitions  that  are  used  elsewhere  for 
the  same  terms. 

The  following  list  explains  the 
definitions  that  differ  in  substantive 
ways,  either  from  their  counterpa^is  in 
29  CFR  34.2.  from  ETA's  program 
regulations,  or  from  regulations  that 
implement  the  nondiscrimination 
provisions  of  other  legislation  providing 
Federal  financial  assistance.  It  also  lists 
definitions  that  have  been  borrowed 
from  other  civil  rights  regulations,  and 
explains  certain  definitions  that  might 
appear  to  differ  substantively  from  their 
counterparts  in  29  CFR  34.2^  but  that 
have  not  been  substantively  changed. 
Definitions  that  obviously  would  not  be 
substantively  different  from  those  in 
Section  34.2.  but  that  simply  would 
substitute  references  to  WIA  for 
references  to  JTPA.  are  not  listed. 

This  list  also  contains  definitions  of 
terms  that  are  not  defined  in  the 
regulations  implementing  other  civil 
rights  legislation  that  applies  to 
recipients  of  Federal  financial 
assistance,  or  in  WlA's  program 
regulations.  Generally,  these  terms 
either  are  used  solely  within  this  part, 
or  have  greater  significance  within  this 
part  than  they  do  within  other 
regulatory  systems.  With  regard  to  these 
terms,  the  list  explains  the  reason  each 
term  has  been  defined,  and/or  the 
source  of  the  definition. 

Aid,  benefits,  senices,  or  training:  In 
29  CFR  34.5.  this  phrase  is  used  to 
convey  to  the  reader  the  comprehensive 
nature  of  the  areas  in  which  a  JTPA- 
assisted  program  or  activity  could  not 
discriminate  on  the  basis  of  disability. 
For  consistency,  the  phrase  has  been 
adopted  throughout  part  37:  generally,  it 
replaces  the  phrase  "financial  aid. 
service,  or  benefit."  which  was  used 
intermittently  in  part  34.  and  which  has 
a  similar  meaning.  .No  substantive 
change  is  intended  by  the  use  of  the 
phrase. 

Section  (1)  of  this  definition  uses  the 
phrase  "core  and  intensive  services." 
These  terms  are  used  in  WIA  to  describe 
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twn  of  the  three  general  types  of 
emplovmont  and  training  services  that 
are  prcnided  to  participants  under  the 
WIA  program  (the  third  type  is  training 
services).  The  terms  are  defined  at 
length  in  the  WIA  statute:  a  list  of  "core 
services"  is  pro\'ided  in  Section 
134{dK2),  and  a  similar  list  of  "intensive 
services"  is  provided  in  Section 
134(d)(3)(r).  Briefly,  "core  ser\'ices"  are 
those  services  available  at  a  baseline 
level  to  all  participants,  while 
"intensive  services"  are  those  ser\"ices 
available  to  individuals  who  are 
assessed  as  needing  additional 
assistance  in  order  to  find  or  retain 
emplovment.  Compare  Section  134(d)(2) 
with  Section  134(d)(3)(A). 

Section  (4)  of  this  definition  refers  to 
■  work  opportimities."  This  term  is 
intended  to  encompass  On-the-lob 
Training,  subsidized  work,  internships, 
or  work  experience  that  a  participant 
obtains  through  a  WIA  Title  I- 
financially  assisted  program  or  activity. 
See  the  discussion  of  the  definition  of 
"On-the-job  Training"  later  in  this 
section. 

Applicant:  The  passage  of  WIA  has 
altered  the  method  by  which 
individuals  seeking  federally-assisted 
aid.  benefits,  ser\'ices,  or  training  enter 
the  system.  The  definition  of  the  term 
"applicant"  has  been  changed 
accordingly,  to  signify-  that,  for  purposes 
of  this  part,  an  indi\idual  is  considered 
an  "applicant"  at  the  point  at  which  s/ 
he  submits  personal  information  in 
response  to  a  request  by  the  recipient  for 
such  information.  Because  ETA's 
program  regulations  that  implement 
other  provisions  of  WIA  refer  to  the 
"registration"  process,  rather  than  th(> 
application  process,  this  part  uses  the 
term  "registrant"  interchangeably  with 
"applicant."  CRC  is  particularly 
interested  m  receiving  comments  on 
this  definition  and  its  effect,  if  any,  on 
the  data  collection  obligations  of 
recipients. 

Departmental  grantmaking  agency: 
This  definition  was  added  in  order  to 
help  readers  distinguish  between  the 
meaning  of  this  term  and  of  the  terms 
"grantmaking  agency"  and  "Federal 
grantmaking  agency"  as  used  in  this 
part.  See  the  discussion  of  the 
definitions  of  the  latter  terms  elsewhere 
in  this  section  of  the  preamble. 

Discrimination  on  the  ground  of 
citizenship:  This  definition  is  identical 
to  the  definition  of  the  same  term  in 
Section  34.2.  except  that  the  term 
"asvlee "  has  been  inserted  into  the  list 
of  immigration  statuses  that  are 
protected  against  discrimination.  In 
addition,  the  phrase  "other  individuals 
authorized  by  the  Attorney  General  to 
work  in  the  United  States"  has  been 


amended  to  "other  immigrants 
authorized*   *   *."  These  changes  have 
been  made  for  consistency  with  the 
language  of  Section  188(a)(5)  of  WIA. 

Tnese  regulations  are  concerned  with 
nondiscrimination  and  equal 
opportunity  only.  They  do  not  limit 
eligibility  or  impose  preferences  for 
services  on  the  basis  of  citizenship. 

Employment  practices:  This 
definition  has  been  moved  to  the 
definition  section  from  29  CFR  34.7(a), 
Consistent  with  plain-language 
guidelines,  the  definition  also  has  been 
slightly  rewritten,  and  has  been 
presented  in  outline  form  to  improve  its 
readability.  None  of  these  changes  is 
intended  to  alter  the  meaning  of  the 
definition. 

Employment-related  training:  This 
definition  has  been  included  in 
response  to  questions  from  a  number  of 
recipients  who  were  familiar  with  the 
term  as  it  was  defined  under  the 
Comprehensive  Emplo\Tnent  and 
Training  Act  (CETA).  the  predecessor 
statute  to  JTPA.  Under  WIA,  the  term  is 
defined  more  broadlv  than  it  was  under 
CETA. 

Entity:  This  definition  is  expanded 
from  the  definition  in  29  CFR  34.2,  to 
encompass  current  and  potential 
changes  in  business  structures,  and  to 
emphasize  that  such  entities  as  Indian 
tribes  or  tribal  organizations  and  Native 
Hawaiian  organizations,  all  of  which  are 
eligible  to  receive  financial  assistance 
under  WIA  Title  I.  are  included  within 
the  definition.  See  WIA  Section  166, 
"Native  American  Programs." 

Facility:  This  definition  is  expanded 
from  the  definition  in  29  CFR  34.2,  in 
order  to  follow  generally  the  definition 
of  the  same  terra  set  forth  in  28  CFR 
35.104,  in  the  regulations  implementing 
Subtitle  A  of  Title  II  of  the  ADA.  That 
subtitle  prohibits  discrimination  on  the 
basis  of  disability  by  public  entities. 

The  reference  to  "indoor  constructs" 
such  as  office  cubicles  and  computer 
kiosks  has  been  added  in  order  to  clarify 
that  recipients  may  be  required  to  alter 
such  constructs  to  make  them  accessible 
to  and  usable  by  individuals  with 
disabilities.  See  paragraph  (2)(i)  of  the 
definition  of  "reasonable 
accommodation"  in  Section  37.4. 

Federal  grantmaking  agency:  This 
definition  was  added  in  order  to  help 
readers  distinguish  between  the 
meaning  of  this  term  and  of  the  terms 
"grantmaking  agency"  and 
"Departmental  grantm.aking  agency"  as 
used  in  this  part.  See  the  discussion  of 
the  definitions  of  the  latter  terms 
elsewhere  in  this  section  of  the 
preamble. 

Financial  assistance  and  Financial 
assistance  under  Title  I  of  WIA:  As  with 


the  term  "applicant,"  the  passage  of 
WIA  has  altered  the  type  of  financial 
assistance  that  will  be  provided  under 
the  WIA  program,  and  the  way  in  which 
that  assistance  will  be  provided.  The 
definitions  of  "financial  assistance"  and 
"financial  assistance  under  WIA  Title  I" 
have  been  drafted  accordingly.  The 
Department  is  particularly  interested  in 
receiving  comments  on  these  new 
definitions. 

The  new  definitions  have  been 
modeled  on  the  definitions  of  the  term 
"financial  assistance"  provided  in 
various  Federal  regulations  that  also 
deal  with  nondiscrimination  in 
programs  and  activities  receiving 
Federal  financial  assistance.  Examples 
include  the  Office  of  Personnel 
Management  regulations  at  5  CFR 
900.403(c):  the  Department  of  Justice 
regulations  at  28  CFR  42.613(e);  and  the 
Department  of  Health  and  Human 
Ser\'ices  regulations  at  45  CFR  86.2(g) 
and  1203, 3(c). 

Paragraph  (5)  of  the  definition  of 
"financial  assistance  under  WIA  Title  I" 
includes  "[alny  other  agreement, 
arrangement,  contract,  or  subcontract 
*   *   *  or  other  instrument  that  has  as 
one  of  its  purposes  the  provision  of 
assistance  or  benefits  under  WIA  Title 
I."  Under  this  paragraph,  "financial 
assistance  under  WIA  Title  I"  includes 
such  "agreements  or  arrangements"  as 
the  Memoranda  of  Understanding 
(MOUs)  required  by  Section  121(c)  of 
WIA.  and  inclusion  on  a  list  of  eligible 
training  providers.  See  the  discussion  of 
the  definition  of  "recipient"  later  in  this 
section. 

Fundamental  alteration:  This 
definition  is  derived  from  the  Supreme 
Court's  interpretation  of  the  term  in  the 
ADA  Title  II  case  of  Olmstead  v. 
Zimring,  119  S.Ct.  2176,  67  USLW  3683, 
67  USLW  4567,  1999  WL  407380  (U.S., 
June  22,  1999).  at  12-13  and  n.l6. 

Grantmaking  agency:  This  term 
replaces  the  term  "granting  agency"  that 
was  used  in  29  CFR  part  34.  See  the 
discussion  of  the  definitions  of 
"Departmental  grantmaking  agency" 
and  "Federal  grantmaking  agency" 
elsewhere  in  this  section. 

Individual  with  a  disability:  The 
definition  of  this  term  is  identical  to  the 
definition  of  the  same  term  in  Section 
34.2,  with  the  following  exceptions: 

(1)  The  reference  to  homosexuality  or 
bisexuality  has  been  deleted.  This 
change  is  not  a  substantive  change, 
since  Section  l(ii)  of  the  definition  of 
the  term  "disability"  retains  the 
explanation  that  the  term  "impairment" 
does  not  include  homosexuality  or 
bisexuality.  The  deletion  was  made 
merely  to  eliminate  unnecessary 
redundancy  in  the  rule. 
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(2)  The  list  of  the  individuals  to 
whom  the  term  "individual  with  a 
disahilit\  "  dues  not  apply  has  been 
expanded  to  clarify  that  with  regard  to 
employment,  there  would  exist  two 
circumstances  under  which  the  term 
would  not  apply  tn  an  individual  who 
has  a  currently  contagious  disease  or 
infection.  Such  an  individual  would  not 
be  an  "individual  with  a  disability" 
either  if  that  disease  or  infection 
prevents  him  or  her  from  performing  the 
duties  nf  the  job  in  question,  or  if  his  or 
her  employment,  because  of  that  disease 
or  infection,  would  constitute  a  direct 
threat  to  the  health  and  safety  of  others. 
This  change  has  been  made  for 
consistency  with  the  definition  of 
"individual  with  a  disability"  enacted 
by  Congress  in  Title  IV.  Section  403  of 
VVIA.  the  Rehabilitation  Act 
Amendments  of  1998.  29  U.S.C.  701, 
Pub.L.  105-220.  Title  IV.  Section  401  et 
seq..  Aug.  7.  1998,  112  Stat.  1092. 

Liibnr  nuirkf^t  area:  The  definition  of 
this  term,  which  appears  in  the 
definition  of  "population  eligible  to  be 
served."  is  taken  directly  from  Section 
101(18)  of VVIA. 

Local  Workforce  Investment  Area 
ILWIAI  srant  recipient:  This  term  is  new 
under  VVIA.  The  term  describes  the 
entity  that  receives  VVIA  Title  I  financial 
assistance  from  a  Governor.  It  replaces 
the  terms    SDA  grant  recipient"  and 
"substate  grantee"  that  were  used  under 
[TPA^ 

S'ationa!  Programs:  This  definition 
has  been  rewritten  to  encompass  entities 
receiving  financial  assistance  under 
Title  1.  Subtitle  D  of  VVIA,  and  to  clarify 
that  lob  Corps  is  a  National  Program 
under  the  definition. 

On-the-job  Trajn/ng;  This  definition  is 
taken  directly  from  Section  101(31)  of 
WIA.  Three  words  have  been  added  to 
the  definition  in  order  to  clarify  that 
such  training  is  "provided  to  a  paid 
participant  while  the  participant  is 
engaged  in  productive  work." 

Participant  and  participation:  The 
'.jt^finitions  of  these  terms  contain  the 
same  elements  as  the  definition  of  the 
single  term  "participant"  in  29  CFR 
34.2.  The  rule  defines  the  term 
"participation"  separately  in  order  to 
help  readers  better  understand  both 
terms.  Also,  the  new  definitions  of  the 
terms  "participant"  and  "participation" 
clarifv  that  the  terms  encompass 
individuals  who  are  receiving  aid, 
benefits,  or  training  under  VVIA  Title  I, 
as  well  as  the  "services"  included  in  the 
definition  in  29  CFR  34.2.  In  addition, 
because  the  term  "aid.  benefits,  services, 
or  training"  is  defined  as  including 
work  opportunities  obtained  through  a 
VVIA  Title  I — financially  assisted 
program  or  a(  tivitv.  .in  individual  who 


obtains  such  opportunities  is  a 
"participant"  under  this  definition.  See 
the  discussion  of  the  definition  of  "aid, 
benefits,  services,  or  training"  earlier  in 
this  section. 

The  definition  of  "participant"  in  part 
34  excluded  individuals  receiving 
"post-termination  and  follow-up 
services."  However,  Section 
134(d)(2){K)  of  the  WIA  statute  includes 
follow-up  services  among  the  list  of 
"core  services"  that  participants  may 
receive;  as  a  result,  this  language  has 
been  deleted  from  the  definition  of 
"participant"  in  Section  37.4.  It  should 
be  noted  that  this  definition  differs  from 
the  definition  of  the  term  that  is 
included  in  ETA's  regulations 
implementing  other  provisions  of  WIA. 

The  definition  in  Section  37.4 
clarifies  that  the  term  "participant" 
includes,  but  is  not  limited  to, 
applicants  receiving  any  services  under 
state  Employment  Service  programs, 
and  claimants  receiving  any  services 
under  state  Unemployment  Insurance 
programs.  Because  the  definition  of  the 
term  in  the  JTPA  nondiscrimination 
regulations  also  encompassed  such 
individuals,  this  clarification  is  not  a 
substantive  change.  Rather,  the 
clarifying  language  was  included  simply 
to  recognize  that  different  recipients 
may  use  different  terminology  to  refer  to 
individuals  who  receive  benefits  or 
services  under  their  programs. 

It  is  important  to  recognize  that  under 
the  One-Stop  system  introduced  by 
WIA,  various  programs  and  activities 
that  are  authorized  by  Federal  laws 
other  than  WIA  may  be  part  of  a  One- 
Stop  center  that  also  provides  WIA  Title 
I — financially  assisted  programs  and 
activities.  In  such  cases,  any  individual 
who  receives  aid,  benefits,  services,  or 
training  ft-om  the  One-Stop  center  is  a 
participant  for  purposes  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

For  example,  a  One-Stop  center  may 
include  an  Employment  Services 
program  authorized  and  financially 
assisted  under  the  Wagner-Peyser  Act, 
29  U.S.C.  49,  as  well  as  core  and 
intensive  service  programs  authorized 
under  WIA  Title  I.  Under  these 
circumstances,  an  individual  who 
receives  Wagner-Peyser  emplovment 
services  from  the  One-Stop  center  will 
fit  the  definition  of  "participant"  in 
Section  37.4. 

Parties  to  a  hearing:  This  definition 
has  been  amended  to  clarif\'  that  in 
certain  cases,  a  Governor  may  be  a  partv 
to  a  hearing. 

Population  eligible  to  be  served:  This 
term  is  used  in  the  section  of  this  rule 
that  explains  recipients'  obligations 


regarding  individuals  with  limited 
English  skills.  See  the  discussion  of 
Section  37  35  in  this  preamble. 

Qualified  individual  with  a  disability: 
This  definition  has  been  amended  for  a 
number  of  reasons.  First,  the  definition 
has  been  restructured  in  order  to 
incorporate  the  term  of  art  "aid. 
benefits,  services,  or  training."  w'hich  is 
introduced  and  defined  in  this  Interim 
Final  Rule.  The  term  is  used  in  the 
definition  of  "qualified  individual  with 
a  disability"  to  encompass  most,  if  not 
all,  of  the  circumstances  (other  than 
employment)  in  which  a  recipient  might 
need  to  determine  the  qualifications  of 
an  individual  with  a  disability  to 
receive  VVIA  Title  I — financially  assisted 
services,  financial  or  other  aid,  or 
benefits.  See  the  definition  of  "aid. 
benefits,  services,  or  training"  in 
Section  37.4,  and  the  discussion  in  this 
preamble  about  that  definition. 

Second,  the  definition  as  amended  is 
intended  to  underscore  the  distinction 
between  the  test  for  determining 
whether  an  individual  with  a  disability 
is  qualified  for  such  aid.  benefits, 
services,  or  training — including 
employment-related  training — and  the 
test  for  determining  whether  such  an 
individual  is  qualified  for  employment. 
Under  paragraph  (1)  of  the  definition, 
such  an  individual  is  qualified  for 
employment  if.  with  or  without 
reasonable  accommodation,  he  or  she  is 
capable  of  performing  "the  essential 
fimctions  of  the  job.  '  The  definition  of 
the  term  in  29  CFR  34.2  applied  the 
same  test  to  employment-related 
training.  However,  employment-related 
training  programs  are  not 
"employment."  and  therefore  the  focus 
in  determining  whether  an  individual 
with  a  disability  is  "qualified"  for  such 
a  program  should  be  upon  whether  the 
individual  meets  the  essential  eligibility 
requirements  for  the  program.  Paragraph 
(2)  of  the  definition,  which  relates  to 
aid,  benefits,  services,  or  training,  has 
been  amended  accordingly. 

Third,  the  amended  definition  is 
intended  to  clarif\'  that  an  individual 
with  a  disability  who  is  seeking  aid. 
benefits,  services,  or  training  is  qualified 
if  he  or  she  meets  the  essential 
eligibility  requirements  for  receiving 
such  aid.  benefits,  services,  or  training. 
with  or  without  reasonable 
accommodation  or  modification.  The 
reference  to  "reasonable 
accommodation  or  reasonable 
modification"  has  been  added  in  order 
to  clarify  that  the  definition  is  intended 
to  encompass  "situations  where  an 
insistence  on  continuing  past 
requirements  and  practices  might 
arbitrarily  deprive  genuinely  qualified 
(individuals  with  disabilities)  of  an 
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opportunity  to  participate  in  a  covered 
program."  Brennan  v.  Stewart,  834  F.2d 
1248.  1261  (5th  Cir,  1988)  (discussing 
Section  504). 

Qualified  interpreter:  This  definition 
is  based  on  the  definition  of  the  same 
term  contained  in  28  CFR  35.104,  the 
regulations  implementing  Title  II  of  the 
ADA.  In  this  Interim  Final  Rule, 
however,  the  term  is  used  in  a  broader 
context,  to  implement  the  prohibition  of 
discrimination  based  on  national  origin 
as  well  a.s  the  prohibition  of 
discrimination  against  qualified 
individuals  with  disabilities.  In  this 
Rule,  the  term  encompasses  the 
interpretation  of  spoken  and  written 
languages,  such  as  Spanish,  for 
individuals  with  limited  English  skills. 
as  well  as  interpretation  of  spoken  and 
written  languages  into  symbolic 
languages,  such  as  American  Sign 
Language,  for  individuals  with 
disabilities. 

Reasonable  accommodation:  This 
definition  is  based  on  the  definition  of 
the  same  term  contained  in  29  CFR 
1630.2,  in  the  regulations  implementing 
Title  I  of  the  Americans  with 
Disabilities  Act.  Although  Title  I  and  its 
implementing  regulations  apply  the 
concept  of    reasonable  accommodation" 
only  in  the  context  of  employment,  this 
Interim  Final  Rule  requires  recipients  to 
provide  "reasonable  accommodation"  in 
the  additional  contexts  of  aid.  benefits, 
services,  and  training.  See  Section  37.8. 

Under  the  requirements  of  Section 
188  of  WIA  and  this  part,  as  well  as 
under  other  Federal  civil  rights  laws 
and  their  implementing  regulations,  a 
recipient  must  provide  both  accessible 
facilities  (that  is.  both  program 
accessibility  and  architectural 
accessibility)  and  reasonable 
accommodation  for  individuals  with 
disabilities.  It  is  important  to 
understand  the  difference  between  these 
two  requirements. 

Providing  accessible  facilities  requires 
a  recipient  to  take  advance  actions,  in 
order  to  be  ready  when  persons  with 
disabilities  seek  aid,  benefits,  services, 
training,  or  employment  from  that 
recipient  at  some  point  in  the  future. 
See  the  discussion  of  "program 
accessibility"  and  "architectural 
accessibility"  in  the  discussion  in  this 
preamble  about  Paragraph  37.3(b). 

By  contrast,  providing  reasonable 
accommodation  for  an  mdividual  with  a 
disability  requires  the  recipient  to  make 
efforts  to  meet  the  specific  needs  of  the 
particular  individual  who  is  currentlv 
seeking  aid.  benefits,  services,  training, 
or  employment  from  the  recipient. 
Reasonable  accommodation  may  require 
making  specific  structural  or  other 


modifications  to  meet  the  needs  of  a 
particular  individual  for  access. 

Recipient:  This  definition  has  been 
amended  to  clarifv'  that  where  a 
Governor  operates  a  program  or  activity, 
either  directly  or  through  a  State  agency, 
using  discretionan,-  funds  apportioned 
to  him/her  under  WIA  Title  I  (rather 
than  disbursing  the  funds  to  another 
recipient),  the  Governor  is  also  a 
recipient.  In  addition,  JTPA-related 
terminology  (such  as  references  to  SDA 
and  Substate  grant  recipients)  has  been 
replaced  by  WIA-related  terminology 
(such  as  references  to  LWIA  grant 
recipients),  and  the  list  of  examples  of 
recipients  has  been  numbered  and 
presented  vertically,  rather  than  in 
paragraph  form,  for  greater  ease  of 
reading.  Finally,  paragraphs  (10)  and 
(11)  of  the  definition,  "outreach  and 
admissions  agencies"  and  "placement 
agencies."  have  been  amended  to  clarify 
that  Job  Corps  contractors  that  perform 
these  functions  are  also  recipients. 

For  purposes  of  this  part,  entities  that 
participate  as  partners  in  a  One-Stop 
deliverv'  system  are  treated  as 
"recipients,"  and  are  subject  to  the 
nondiscrimination  and  equal 
opportunity  obligations  of  this  part,  to 
the  extent  that  they  participate  in  the 
One-Stop  system.  Such  partners  may 
include,  but  are  not  limited  to. 
mandatory  and  additional  partners 
listed  in  WIA  section  121(b).  such  as 
entities  providing  employment  and 
training  activities  carried  out  under  the 
Community  Service  Block  Grant  Act  (42 
U.S.C  9901  et  seq),  or  programs 
authorized  under  section  6(d)(4)  of  the 
Food  Stamp  Act  of  1977  (7. U.S.C. 
2015(d)(4)),  if  these  entities  participate 
as  partners  in  the  One-Stop  delivery 
system. 

With  regard  to  issues  involving 
nondiscrimination  and  equal 
opportunity,  the  One-Stop-related 
programs  and  activities  operated  by 
such  partners  may  fall  under  the 
jurisdiction  of  both  CRC  and  the  equal 
opportunity  office  of  the  Federal 
grantmaking  agency.  See  Section 
37.85(c)  and  the  discussion  thereof  in 
this  preamble.  As  a  result,  local 
Workforce  Investment  Boards,  when 
developing  and  entering  into  MOUs 
with  One-Stop  partners  pursuant  to  the 
requirements  of  WIA  Section  121(c), 
should  include  attention  to  equal 
opportunity  issues  that  may  affect  the 
One-Stop  partners  or  the  delivery 
system.  Such  issues  include  how 
discrimination  complaints  will  be 
handled  and  how  the  cost  of  reasonable 
accommodations  will  be  shared.  For  its 
part.  CRC  is  in  the  process  of  developing 
MOUs  with  other  Federal  grantmaking 
agencies  that  provide  financial 


assistance  to  programs  and  activities  in 
the  One-Stop  delivery  system,  to  ensure 
the  consistent  application  of  Federal 
civil  rights  law. 

The  Department  is  particularly 
interested  in  receiving  comments 
regarding  the  effect  of  this  part  upon 
One-Stop  partners. 

Registrant:  See  the  explanation  of  the 
term  "applicant"  in  this  section. 

Sectarian  activities:  This  term  appears 
in  Section  37.6(f).  which  implements 
Section  188(e)  of  WIA.  With  certain 
exceptions,  that  statutory  section  bars 
participants  from  being  employed  to 
carry  out  the  construction,  operation,  or 
maintenance  of  any  part  of  anv  facility 
that  is  or  will  be  used  for  sectarian 
instruction  or  religious  worship. 

Service  provider:  Language  has  been 
inserted  into  this  definition  to  clarify 
that  the  term  encompasses  any 
"provider  of  aid,  benefits,  services,  or 
training  to"  any  WIA  Title  I— financially 
assisted  program  or  activity.  The 
definition  of  the  same  term  in  29  CFR 
34.2  referred  only  to  the  "operator"  of 
a  JTPA-funded  program  or  activitv.  This 
change  is  not  a  substantive  change;  it 
was  made  only  to  clarify  the  definition. 
Additional  language  has  been  added 
to  the  definition  to  clarify  that 
organizations  that  are  selected  and/or 
certified  as  eligible  providers  of  training 
services  under  WIA  are  service 
providers  under  this  Interim  Final  Rule, 
regardless  of  whether  any  participants 
actually  select  the  organization  to 
provide  them  with  training. 

Small  recipient:  This  definition 
contains  the  same  requirements  as  the 
definition  in  29  CFR  34.2.  The 
definition  has  been  rewritten  to  explain 
that  such  a  recipient  both  (a)  serves  a 
total  of  fewer  than  15  beneficiaries 
during  the  entire  grant  year,  and  (b) 
employs  fewer  than  15  employees  on 
any  given  day  during  the  grant  year. 
Again,  this  alteration  is  not  intended  as 
a  substantive  change:  it  was  made  only 
to  clarify  the  definition. 

State  Programs:  This  definition  adds 
language  explaining  that  the  term 
includes  State  Employment  Service 
agencies,  and/or  State  unemployment 
compensation  agencies,  that  operate 
independently  of  a  SESA.  Again,  this 
change  has  been  included  solely  to 
clarify  the  definition. 

Supportive  services:  This  definition  is 
taken  directly  from  WL\  Section 
101(46). 

Terminee:  This  definition  has  been 
rewritten  to  explain  that  the  term  refers 
to  a  participant  whose  participation  in 
the  program  terminates,  voluntarily  or 
involuntarily,  during  the  applicable 
program  year.  Again,  this  change  has 
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been  iniiuded  solely  to  clarify  the 
dofinitiun. 

I  'ndup  hardship:  As  the  definition 
ilsolf  notPs,  the  m«dning  of  this  terra 
(iiffers.  depending  upon  the  context  in 
which  It  is  used.  The  first  part  of  the 
definition  explains  the  meaning  of  the 
term  in  the  context  of  reasonable 
dcc:ommodation  for  individuals  with 
disabilities  This  part  of  the  definition, 
like  the  definition  of  "reasonable 
accommodation."  is  based  on  the 
definition  of  "undue  hardship" 
contained  in  29  CFR  lb,i0.2,  in  the 
regulations  implementing  Title  I  of  the 
Americans  with  Disabilities  Act.  As 
explained  above  in  the  discussion  of  the 
definition  of  "reasonable 
accommodation."  this  Interim  Final 
Rule  requires  recipients  to  provide 
reasonable  accommodation  to  qualified 
individuals  with  disabilities  with  regard 
to  aid.  benefits,  services,  and  training,  as 
well  as  emplovment.  except  where  such 
accommodation  would  cause  undue 
hardship.  See  Section  37.7. 

The  second  part  of  the  definition 
explains  the  meaning  of  the  term  in  the 
context  of  religious  accr)mmodations. 
This  part  of  the  definition  is  based  on 
Supreme  Court  decisions,  most  notably 
the  leading  case  of  Trans  World 
Airhnes,  Inc.  v.  Hardison.  432  U.S.  63, 
81.  84  (1977). 

IVIA  Title  I — financially  assisted 
program  or  activity:  This  definition 
c:ontains  the  same  elements  as  the 
definition  of  the  term  "fTPA-funded 
program  or  activity"  in  29  CFR  34.2. 
The  definition  has  been  presented  in 
outline  form  to  improve  its  readability. 

The  remainder  of  the  definitions  in 
Section  37.4  are  either  unchanged  from 
their  counterparts  in  29  CFR  34.2,  or 
have  been  changed  merely  to  refer  to 
WIA  rather  than  JTPA. 

Section  37.5     What  forms  of 
discrimination  are  prohibited  by  this 
part? 

This  section  is  identical  to  29  CFR 
34.3,  except  that  references  to  JTPA 
have  been  changed  to  refer  to  WIA, 

Section  37.6     What  specific 
discriminatory  actions,  based  on 
prohibited  grounds  other  than  disability. 
are  prohibited  by  this  part? 

This  section  contains  the  same 
requirements  as  29  (^FR  34.4. 
Differences  between  this  regulation  and 
the  JTPA  regulation  are  explained 

below. 

Paragraph  37.6(al:  This  paragraph  is 
identical  to  the  first  sentence  of  29  CFR 
34.4(a),  except  that  references  to  JTPA 
have  been  changed  to  refer  to  WIA. 


Paragraph  37.6(bj:  This  introductory 
paragraph  is  identical  to  the  second 
sentence  of  29  CFR  34.4(a). 

Paragraphs  37.6(b)(l)-(7):  These 
paragraphs  are  identical  to  29  CFR 
34.4{a)(l)-(7),  with  the  following 
exceptions: 

(1)  references  to  "service,  financial 
aid,  or  benefit"  have  been  changed  to 
"aid,  benefits,  services,  or  training,"  as 
explained  in  the  discussion  of  the 
definition  of  the  latter  term  in  Section 
37.4  above;  and 

(2)  references  to  JTPA  have  been 
changed  to  refer  to  WIA. 

Paragraph  37.6(b)(8):  This  paragraph 
is  identical  to  29  CFR  34.4(a)(10).  except 
that  a  reference  to  WIA  Title  I  has  been 
inserted. 

Paragraphs  37.6(c)(l)-(2):  These 
paragraphs  contain  requirements  similar 
to  those  in  29  CFR  34.4(a)(8)  and  (9). 
Paragraph  37.6(c)(1)  signifies  that  a 
recipient  must  not  provide  significant 
assistance  under  any  circumstances  to 
any  agency,  organization,  or  person  that 
discriminates  on  a  prohibited  ground. 
Similarly,  Paragraph  37.6(c)(2)  signifies 
that  except  where  doing  so  would  cause 
undue  hardship,  a  recipient  may  not 
refuse  to  accommodate  an  individual's 
religious  practices  or  beliefs,  even  if  the 
refusal  is  not  based  on  dislike  of  or 
disagreement  with  the  individual's 
religion.  Again,  this  alteration  is  not 
intended  as  a  substantive  change  from 
the  regulations  implementing  JTPA:  the 
change  was  made  only  to  clarify  the 
intent  of  the  regulations. 

As  in  other  paragraphs,  references  to 
JTPA  have  been  changed  to  refer  to 
WIA. 

Paragraph  37.6(d):Th\s  paragraph 
contains  the  same  requirements  as  29 
CFR  34.4(b).  Consistent  with  plain- 
language  guidelines,  the  paragraph  has 
been  organized  slightly  differently  from 
the  JTPA  paragraph,  and  presented  in 
outline  form  to  improve  its  readability. 
Also,  the  word  "outreach"  has  been 
added  to  the  list  of  examples  of  the 
types  of  administrative  determinations 
in  which  discrimination  is  prohibited. 
Because  the  list,  both  in  the 
corresponding  JTPA  regulation  and  in 
this  paragraph,  is  exemplar,'  rather  than 
restrictive,  the  addition  of  this  word 
makes  no  substantive  change  in  the 
paragraph. 

For  consistency  with  the  language  of 
Section  37.7,  the  reference  to 
"standards,  procedures  or  criteria"  has 
been  changed  to  "standards,  procedures, 
criteria,  or  administrative  methods."  See 
the  discussion  in  this  preamble  about 
Paragraph  37.7(e).  Similarly,  the 
paragraph  has  been  reworded  to 
prohibit  practices  that  defeat  or 
substantially  impair  accomplishment  of 


the  objectives  of  "the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  and  this  part,"  as  well  as  those  of 
the  program  or  activity  in  question. 

As  in  other  paragraphs,  references  to 
JTPA  have  been  changed  to  refer  to 
WIA, 

Paragraph  37.6(el:  This  paragraph 
contains  the  same  requirements  as  29 
CFR  34.4(c).  Again,  consistent  with 
plain-language  guidelines,  the 
paragraph  has  been  organized  slightly 
differently  from  the  JTPA  paragraph, 
and  presented  in  outline  form  to 
improve  its  readability.  Also,  references 
to  JTPA  have  been  changed  to  refer  to 
WIA. 

Paragraph  37.6(f):This  paragraph 
prohibits  participants  in  a  WIA  Title  I — 
financially  assisted  program  or  activity 
from  being  employed  or  trained  to 
construct,  operate,  or  maintain  any  part 
of  a  facility  that  is  or  will  be  used 
primarily  for  sectarian  instruction  or 
religious  worship.  This  paragraph  is 
directly  based  on.  and  implements. 
Section  188(a)(3)  of  WIA. 

Paragraph  37.6lgl:  This  paragraph  is 
identical  to  29  CFR  34.4(d). 

Section  37.7    What  specific 
discriminaton,'  actions  based  on 
disability  are  prohibited  by  this  part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.5.  with 
additional  material  modeled  on  the 
regulations  implementing  Title  II  of  the 
ADA.  Differences  between  this  section 
and  the  corresponding  sections  of  the 
JTPA  nondiscrimination  regulations  or 
ADA  regulations  are  discussed  below. 

Paragraphs  37. 7(aj(l  }-f3j:  These 
paragraphs  are  identical  to  29  CFR 
34.5(a)(l)-(3).  except  that  references  to 
JTPA  have  been  changed  to  refer  to  Title 
I  of  WIA. 

Paragraph  37.7lall4l:  This  paragraph 
is  identical  to  29  CFR  34.5(a)(4).  with 
the  following  exceptions: 

(1)  The  paragrapn  specifies  that, 
except  when  necessary  to  accommodate 
a  qualified  individual  with  a  disability, 
a  recipient  may  not  provide 
"segregated"  aid,  benefits,  services,  or 
training  to  individuals  with  disabilities. 
This  addition  is  intended  to  clarify  and 
emphasize  that  a  recipient  may  provide 
special  programs  or  activities  designed 
for  and  limited  to  individuals  with 
disabilities,  but  may  not  require  that 
individuals  with  disabilities  attend  only 
such  programs  or  activities.  In  other 
words,  qualified  individuals  with 
disabilities  must  be  offered  the  option  of 
participating  in  the  same  programs  or 
activities  that  are  offered  to  non- 
disabled  individuals.  This  change  is  not 
intended  to  provide  a  substantive 
change  from  the  JTPA 
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nondiscrimination  regulations.  It  was 
inserted  only  to  clarih'  the  intent  of  the 

regulations. 

(2)  The  beginning  of  29  CFR  34.5(a)(4) 
prohibits  recipients  from  providing 
different  or  separate  "aid,  benefits,  or 
services"  to  individuals  with 
disabilities;  the  end  of  the  same 
paragraph  refers  to  "aid.  benefits, 
services  or  training."  For  consistency, 
the  paragraph  has  been  modified  to  refer 
to  "aid.  benefits,  services,  or  training" 
in  both  places.  Again,  this  change  is  not 
intended  to  provide  a  substantive 
change  from  the  meaning  of  the 
regulations  implementing  fTPA. 

Paragraphs  37.7(a)(3H6):  These 
paragraphs  are  identical  to  29  CFR 
34.5(a){6)-(7).  except  that  references  to 
JTPA  have  been  changed  to  refer  to  Title 
I  of  VVIA. 

Paragraph  37.7(b):  This  paragraph 
tracks  the  language  of  29  CFR  34.5(a)(5). 
Like  Paragraph  37.6(c)(1),  it  has  been 
placed  in  a  separate  paragraph  to  clarif\' 
that  a  recipient  must  not  provide 
significant  assistance  to  any  agency, 
organization,  or  person  that 
discriminates  on  the  basis  of  disability, 
even  if  the  recipient  has  no 
discriminatory  motivation  in  providing 
the  assistance. 

Paragraphs  37.7lcl-ldj:  These 
paragraphs  are  identical  to  29  CFR 
34.5(b)-(c).  except  that  references  to 
ITPA  have  been  changed  to  refer  to  Title 
lofWIA. 

Paragraph  (d)  requires  recipients  to 
administer  VVIA  Title  i-financially 
assisted  programs  and  activities  in  "the 
most  integrated  setting  appropriate  to 
the  needs  of  qualified  individuals  with 
disabilities."  This  language  means  that 
the  recipient  must  provide  programs  or 
activities  in  a  setting  that  enables 
individuals  with  disabilities  to  interact 
with  non-disabled  persons  t(i  the  fullest 
extent  possible. 

Paragraph  37.71  el:  This  paragraph 
contains  the  same  requirements  as  29 
CFR  34.5(d],  Differences  between  the 
paragraph  and  the  corresponding 
paragraphs  of  the  [TPA 
nondiscrimination  regulations  are 
explained  below. 

(1)  Consistent  with  plain-language 
guidelines,  the  word  "utilize"  in 
Paragraph  34.5(d)  has  been  replaced  by 
"use." 

(2)  For  consistency  with  the  language 
of  Section  37.6(d).  the  reference  to 
"criteria  or  administrative  methods  '  has 
been  changed  to  "standards,  procedures, 
criteria,  or  administrative  methods."  See 
the  discussion  in  this  preamble  about 
Paragraph  37.6(d), 

(3)  Paragraph  34.5(d)(1)  prohibited  the 
use  of  such  methods  that  have  "the 
effect  of  discriminating  against 


qualified  individuals  vdth  disabilities. 
This  wording  has  been  changed  to 
prohibit  methods  that  have  "the 
purpose  or  effect  of  such 
discrimination.  This  addition  was  made 
for  two  reasons: 

(a)  because  WIA  Section  188  makes 
clear  that  purposeful  discrimination 
against  qualified  individuals  with 
disabilities  is  also  prohibited:  and 

(b)  to  make  the  language  of  Paragraph 
34.5(d)(1)  consistent  with  the  language 
of  the  remaining  paragraphs  in  the 
section,  which  prohibit  activities  that 
have  "the  purpose  or  effect  of 
discrimination. 

(3)  References  to  JTPA  have  been 
changed  to  refer  to  Title  I  of  WIA. 

None  of  these  changes  is  intended  to 
alter  the  meaning  of  the  paragraphs  from 
the  meaning  of  the  corresponding 
paragraphs  in  the  JTPA 
nondiscrimination  regulations. 

Paragraph  37.7(f]:This  paragraph 
contains  the  same  requirements  as  29 
CFR  34.5(e).  Consistent  with  plain- 
language  guidelines,  the  paragraph  has 
been  organized  slightly  differentlv  from 
the  corresponding  paragraph  in  the 
JTPA  nondiscrimination  regulations, 
and  presented  in  outline  form  to 
improve  its  readability.  Also,  references 
to  JTPA  have  been  changed  to  refer  to 
WIA. 

Paragraphs  37.7(g)-(h):  These 
paragraphs  are  based  on  28  CFR 
35.130(b)(5)-(6).  from  the  regulations 
implementing  Title  II  of  the  ADA. 
Differences  between  the  paragraphs  and 
the  corresponding  paragraphs  of  the 
ADA  Title  II  regulations  are  explained 
below. 

(1)  Two  changes  have  been  made  in 
order  to  tailor  the  regulations  to  the 
requirements  of  the  WIA  program: 

(a)  The  reference  in  Paragraph  37.7(g) 
to  "procurement  contractors"  has  been 
changed  to  "contractors";  and 

(b)  References  to  "public  entity"  have 
been  changed  to  "recipient':  and 

(2)  References  to  the  ADA  have  been 
replaced  by  references  to  WIA. 

These  provisions  have  been  modeled 
upon  the  ADA  Title  11  regulations  in 
order  to  ensure  that  requirements  under 
Section  188  of  WIA  follow  generally  the 
requirements  of  .\DA  Title  II.  Many 
recipients  of  WIA  Title  I  financial 
assistance  are  also  subject  to  the 
requirements  of  Title  11.  which  applies 
to  public  entities  including  State  and 
local  governments  and  their 
departments,  agencies,  and 
instrumentalities.  See  42  U.S.C.  12131. 
Modeling  the  WIA  regulations  on  the 
ADA  Title  II  regulations  ensures  that 
these  recipients  are  subject  to  similar 
obligations  and  responsibilities  under 
both  laws. 


Paragraph  37.7(h),  which  discusses 
licensing  and  certification  programs, 
gives  CRC  jurisdiction  only  over 
recipients  of  WIA  Title  I  financial 
assistance.  For  example,  a  state 
electrician  certification  program  run  by 
a  State  agency  that  does  not  benefit  from 
WIA  Title  I  financial  assistance  would 
not  be  required  to  comply  with  this 
paragraph.  Such  an  agency  would, 
however,  be  required  to  comply  with 
the  similar  requirements  set  forth  in  28 
CFR  35.130(b)(6).  in  the  ADA  Title  II 
regulations. 

Paragraphs  37.7(i)-(I):  These 
paragraphs  are  based  on  28  CFR 
35.130(b)(8).  (c),  (fl,  and  (g),  from  the 
regulations  implementing  Title  11  of  the 
ADA.  Differences  between  the 
paragraphs  and  the  corresponding 
paragraphs  of  the  ADA  Title  D 
regulations  are  explained  below. 

(1)  References  to  "public  entity"  have 
been  changed  to  "recipient';  and 

(2)  References  to  "service(s)"  have 
been  changed  to  "aid,  benefits,  services, 
or  training." 

Both  of  these  changes  have  been  made 
in  order  to  tailor  the  regulations  to  the 
requirements  of  the  WIA  program. 
Neither  change  is  intended  to  alter  the 
meaning  of  the  paragraphs. 

Paragraph  37.7(in):  Tnis  paragraph  is 
identical  to  29  CFR  34.5(g),  except  that 
additional  punctuation  has  been  added 
to  improve  the  material's  clarity. 

Paragraph  37.7(n):  This  paragraph 
contains  the  same  requirements  as  29 
CFR  34.5(h).  The  paragraph  has  been 
presented  in  outline  form  to  improve  its 
readability. 

Paragraph  37. 7lo):  This  paragraph  is 
based  on  28  CFR  35.130(e),  from  the 
regulations  implementing  Title  11  of  the 
ADA,  except  that  references  to  the  ADA 
have  been  replaced  by  references  to 
WIA.  This  change  is  not  intended  to 
alter  the  meaning  of  the  paragraph. 

Section  37.8     What  are  a  recipient's 
responsibilities  regarding  reasonable 
accommodation  and  reasonable 
modification  for  individuals  with 
disabilities? 

This  section  is  based  on  28  CFR 
35.130(b)(7),  which  requires  public 
entities  to  make  "reasonable 
modifications"  in  "policies,  practices  or 
procedures  when  the  modifications  are 
necessary  to  avoid  discrimination  on  the 
basis  of  disability."  To  this  requirement 
has  been  added  the  obligation  that  in 
providing  aid,  benefits,  services, 
training,  or  employment,  a  recipient 
must  make  "reasonable 
accommodation"  for  qualified 
individuals  with  disabilities. 

The  two  concepts  are  similar  in  that 
they  both  require  a  recipient  to  consult 
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with  each  individual  with  a  disability 
whn  requests  an  acc:ommodation(s)  or 
mi)dification(s);  to  make  an  individual 
(ictt'rmination  about  the  alterations 
nt'(>'ssarv  in  eac;h  (,aso;  and  to  take 
appropriate  action  based  upon  that 
determination.  The  concepts  differ, 
howe\er.  in  the  standards  used  to 
dptermine  "reasonableness."  An 
acr.ommodation  is  "reasonable"  unless 
providing  the  requested  accommodation 
would  cause  the  recipient  undue 
hardship.  A  modification,  by  contrast,  is 
"reasonable"  unless  making  the 
modification  would  require  a 
fundamental  alteration  in  the  nature  of 
the  service,  program,  or  activity  that  the 
recipient  is  providing.  See  the 
definitions  of  "fundamental  alteration," 
"reasonable  accommodation,"  and 
"undue  hardship"  in  Section  37.4. 

The  EKOCs  Enforcement  Guidance  on 
Reasonable  Accommodation  and  Undue 
Hardship  Under  the  .Americans  with 
Disabilities  Act  may  help  recipients  and 
others  understand  these  concepts, 
partK:ularly  as  a[)plied  in  the 
emplovment  context.  The  Guidance  is 
available  from  EEOC  or  through  EEOC's 
web  site  at  www.eeoc.eov. 

The  procedures,  set  forth  in 
paragraphs  37.8(a)(l)-(2)  and  (b)(l)-(2), 
that  a  recipient  must  follow  in 
determining  whether  a  requested 
accommodation  would  cause  undue 
hardship,  or  a  requested  modification 
would  result  in  a  fundamental 
alteration,  are  derived  from  the 
p.-ocedures  set  forth  in  29  CFR 
U  fiifll  1  )-(3)  for  making  similar 
determinations  with  regard  to 
(.ommunications  with  individuals  with 
disabilities.  See  the  discussion  in  this 
preamble  about  Paragraphs  37.9(f)(l}- 
(3), 

Section  37.9  What  are  a  recipient's 
rpsponsibilities  to  communicate  with 
individuals  ivith  disabilities? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR  34.6. 
Differences  between  the  section  and  the 
corresponding  section  of  the  fTPA 
nondiscrimination  regulations  are 
describeil  below. 

Paragraph  37.9(al:  This  paragraph 
requires  recipients  to  ensure  that 
communication  with  certain  groups  of 
individuals  with  disabilities  are  as 
effective  as  communications  with 
others.  The  paragraph  is  identical  to 
Paragraph  34.6(a),  except  that  the  term 
registrants"  has  been  added  to  the  list 
of  such  groups.  The  addition  is 
necessarv'  in  order  to  tailor  the 
regulations  to  the  requirements  of  the 
WIA  program  This  change  is  not 
intended  to  alter  the  meaning  of  the 
paragraph. 


Paragraph  37.9(b):  Two  words  have 
been  added  to  this  paragraph  in  order  to 
clarify  its  meaning.  The  first  sentence  of 
the  paragraph  requires  a  recipient  to 
"furnish  appropriate  auxiliary  aids  or 
services  when  necessary"  to  give 
individuals  with  disabilities  an  equal 
opportunity  to  participate  in  the 
program  or  activity  that  receives  Federal 
financial  assistance.  However,  the 
second  sentence  of  29  CFR  34.6(b) 
referred  only  to  a  recipient's  obligation 
to  determine  what  auxiliarv'  aids  or 
services  are  "necessary"  In  order  to 
eliminate  confusion,  the  phrase 
"appropriate  and"  has  been  added  to 
the  second  sentence,  so  that  it  now 
refers  to  a  recipient's  obligation  to 
determine  what  auxiliary  aids  or 
services  are  "appropriate  and 
necessary." 

Paragraph  37.9(c):  The  JTPA 
counterpart  to  this  paragraph  is  29  CFR 
34.6(c).  That  paragraph  was  UTitten  in 
the  passive  voice.  The  paragraph  has 
been  shifted  to  the  active  voice,  to 
clarify  that  the  recipient  has  the 
responsibility  of  using 
telecommunications  devices  for 
individuals  with  hearing  impairments, 
or  other  equally  effective 
conununications  systems,  in  order  to 
communicate  by  telephone  with  such 
individuals.  Additionally,  the  acronym 
"TTY,"  which  is  occasionally  used  as 
an  alternative  to  the  acronym  "TDD"  for 
such  communications  systems,  has  been 
added. 

The  phrase  "telephone  relay 
services,"  which  has  been  added  as  an 
example  of  an  "equally  effective 
communications  system,"  refers  to 
services  established  under  Title  IV  of 
the  ADA  to  permit  communications 
between  individuals  who  coimnunicate 
by  TDD/TTY  and  individuals  who 
communicate  by  the  telephone  alone. 
These  relay  services  involve  a  relay 
operator  using  both  a  standard 
telephone  and  a  TDD/TTY  to  type  the 
voice  messages  to  the  TDD/TTY  user 
and  read  the  TDD/TTY  messages  to  the 
standard  telephone  user.  Where  such 
relay  services  are  available,  a  recipient 
may  use  these  services  to  meet  the 
requirements  of  this  section.  However. 
where  the  recipient  has  extensive 
telephone  contact  with  the  public,  or 
where  the  provision  of  telephone 
services  is  a  major  function  of  the 
recipient,  the  recipient  should  use 
TDDs/TTYs  to  ensure  more  immediate 


access. 


Paragraph  37.9(d):  This  paragraph  is 
identical  to  29  CFR  34.6(d),  except  that, 
consistent  with  plain  language 
principles,  the  term  "shall"  has  been 
replaced  by  "must." 


Paragraphs  37.9lel(l)  and  (2):  These 
paragraph  generallv  contain  the  same 
information  as  29  CFR  34.6(e).  The 
information  has  been  presented  in 
outline  form  to  improve  its  readability. 
In  addition,  two  sentences  have  been 
added  to  Paragraph  37.9(e)(1)  to 
emphasize  that  "signage"  is  a  term  of  art 
and  to  explain  the  standards  that 
signage  must  meet  under  the 
regulations. 

Paragraphs  37. 9(f }(!)-( 3 1:  These 
paragraphs,  which  deal  with 
circumstances  in  which  a  recipient 
believes  that  a  particular  action  would 
result  in  a  fundamental  alteration  to  the 
nature  of  a  service,  program,  or  activity, 
contain  the  same  requirements  as  29 
CFR  34.6(0(1  H3).  Because  the  Interim 
Final  Rule  (unlike  the  fTPA 
nondiscrimination  regulations)  includes 
a  definition  of  "fundamental  alteration" 
that  incorporates  the  concept  of  "undue 
financial  and  administrative  burdens." 
that  phrase  is  now  redundant,  and  has 
been  omitted  from  the  paragraphs.  See 
the  discussion  in  this  preamble  about 
the  definition  of  "fundamental 
alteration"  in  Section  37.4.  In  addition, 
references  to  fTPA  have  been  changed  to 
refer  to  WIA.  None  of  these  changes  is 
intended  to  alter  the  meaning  of  these 
paragraphs. 

Section  37.10     To  what  extent  are 
employment  practices  covered  by  this 
part? 

This  section  contains  information 
similar  to  that  in  29  CFR  34.7(b)-(g). 
References  to  fTPA  have  been  changed 
to  refer  to  WIA.  In  addition,  the 
reference  to  Equal  Emplovment 
Opportunity  Commission  "guidelines" 
has  been  changed  to  "guidance."  and 
the  material  in  29  CFR  34.7(a),  which 
defines  the  term  "employment 
practices."  has  been  moved  to  the 
definition  section  (Section  37.4)  in  this 
Interim  Final  Rule.  These  changes  are 
not  intended  to  alter  the  meaning  of  the 
section. 

Paragraph  37.10foll Ij  and  (2]:  These 
paragraphs  contain  information  similar 
to  that  in  29  CFR  34.7(b)  Language  has 
been  added  to  this  paragraph  to  clarify 
that  the  section  applies  to  the 
employment  practices  of  any  program  or 
activity  that  is  part  of  the  One-Stop 
delivery  system  and  is  operated  by  a 
One-Stop  partner  listed  in  Section 
121(b)  of  WIA.  to  the  extent  that  the 
program  or  activity  is  being  conducted 
as  part  of  the  One-Stop  delivery  system. 
In  addition,  the  information  has  been 
presented  in  outline  form  to  improve  its 
readability. 

Paragraph  37  101  dl:  The 
corresponding  paragraph  in  the  fTPA 
nondiscrimination  regulations.  29  CFR 
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34.7(e),  stated  that  part  34  did  not  affect 
recipients'  obligations  to  comply  with 
the  provisions  of  Subparts  B  and  C  and 
Appendix  A  of  29  CFR  part  32.  As  noted 
in  the  discussion  in  this  preamble  about 
Paragraph  37.3(b),  that  paragraph  has 
been  amended  to  incorporate  the  cited 
provisions  by  reference.  This  paragraph 
has  been  amended  accordingly. 

Paragraph  37.10(fj:  This  paragraph. 
which  notes  that  recipients  should  be 
aware  of  their  obligations  to  comply 
with  the  anti-discrimination  provisions 
of  the  immigration  and  Nationality  Act, 
has  been  added  at  the  request  of  the 
Department  of  Justice.  See  the 
discussion  in  this  preamble  about 
Paragraph  37.3(c)(9). 

Spction  37.11     To  what  extent  are 
intimidation  and  retaliation  prohibited 
by  this  part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.8.  Consistent 
with  plain-language  guidelines,  the 
section  has  been  organized  slightlv 
differently  from  the  [TPA  section,  and 
presented  in  outline  form  to  improve  its 
readability.  Also,  references  to  JTPA 
have  been  changed  to  refer  to  WIA. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  the  section. 

Section  37.12    What  Department  of 

Labor  office  is  responsible  for 
administering  this  part? 

This  section  contains  the  same 

requirements  as  29  CFR  34.9(a).  The 
section  refers  to  the  Civil  Rights  Center, 
or  CRC,  which  was  known  as  the 
Directorate  of  Civil  Rights,  nr  DCR.  at 
the  time  the  JTPA  nondiscrimination 
regulations  were  promulgated.  Also, 
references  to  JTPA  in  the  previous 
section  have  been  changed  in  this 
section,  where  appropriate,  to  refer  to 
WIA.  Neither  of  these  changes  is 
intended  to  alter  the  meaning  of  this 
section. 

Some  recipients  have  expressed 
confusion  about  which  Department  of 
Labor  agency  they  should  contact  for 
answers  to  questions  about  the 
nondiscrimination  and  equal 
opportunity  requirements  of  the  JTPA 
and  WIA  programs.  This  confusion  is 
understandable:  the  Department's 
Employment  and  Training 
Administration  (ETA)  is  responsible  for, 
and  has  expertise  about,  most  aspects  of 
the  JTPA  and  WIA  programs.  As  a 
result,  recipient  staff  members  are 
accustomed  to  approaching  ETA 
personnel  for  answers  to  JTPA-  and 
VVIA-related  questions.  However.  CRC. 
rather  than  ETA.  is  responsible  for.  and 
has  expertise  about,  the  particular 
aspects  of  the  JTPA  and  WIA  programs 
relating  to  nondiscrimination  and  equal 


opportunity.  Recipients  will  therefore 
be  able  to  receive  more  expeditious 
answers  to  questions  about  these  aspects 
of  the  programs  by  contacting  CRC 
directly. 

Section  37.13     Who  is  responsible  for 
providing  interpretations  of  this  part? 

This  section  is  identical  to  29  CFR 
34.9(b),  except  that  the  reference  to 
JTPA  has  been  changed  to  refer  to  WIA. 
This  change  is  not  intended  to  alter  the 
meaning  of  this  section.  See  the 
discussion  of  Section  37.12  above. 

Section  37.14    Under  what 
circumstances  may  the  Secretary' 
delegate  responsibility  under  this  part? 

This  section  is  identical  to  29  CFR 
34.12(a)  and  (b).  with  the  following 
exceptions: 

(1)  The  references  to  other  regulatory 
sections  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule;  and 

(2)  References  to  JTPA  have  been 
changed  to  refer  to  WIA. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  section. 

Section  37.15    What  are  the  Director's 
responsibilities  to  coordinate  mth  other 
civil  rights  agencies? 

This  section  generally  contains  the 
same  requirements  as  29  CFR  34.12(c). 
At  the  request  of  the  Department  of 
Justice,  a  reference  to  the  anti- 
discrimination provision  of  the 
Immigration  and  Nationality  Act  has 
been  added  to  the  list  of  laws  with 
regard  to  which  the  Director  must 
coordinate  with  other  Federal  civil 
rights  agencies.  See  the  discussion  in 
this  preamble  about  Paragraph 
37.3(c)(9). 

In  addition,  consistent  with  plain- 
language  guidelines,  this  section  has 
been  organized  slightly  differently  from 
the  JTPA  section,  and  presented  in 
outline  form  to  improve  its  readability. 
Also,  references  to  JTPA  have  been 
changed  to  refer  to  WIA.  Neither  of  the 
latter  changes  is  intended  to  alter  the 
meaning  of  this  section. 

Section  37.16  What  is  this  part's  effect 
on  a  recipient's  obligations  under  other 
laws,  and  what  limitations  apply? 

Paragraphs  (a)  and  (bl  of  this  section 
are  identical  to  the  corresponding 
paragraphs  in  29  CFR  34.11,  except  that 
roierences  to  JTPA  have  been  changed  to 
refer  to  WIA.  This  change  is  not 
intended  to  alter  the  meaning  of  the 
paragraphs. 

Paragraph  (a)  of  this  section  means 
thai  a  recipient  is  not  excused  from 
complying  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 


WIA  and  this  part,  even  if  a  State  or 
local  law  requires  the  recipient  to 
discriminate  on  a  prohibited  ground. 

Similarly,  paragraph  (b)  of  this  section 
means  that  no  rule  or  regulation  of  a 
private  organization,  club,  league,  or 
association  that  requires  a  recipient  to 
discriminate  on  a  prohibited  ground 
excuses  a  recipient  from  complying 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

Paragraph  (c)  of  this  section  contains 
the  same  requirements  as  29  CFR 
34,1 1(c).  It  has  been  rewritten  to 
improve  its  clarity.  The  paragraph  bars 
recipients,  while  recruiting,  selecting,  or 
placing  individuals  in  programs  or 
activities,  from  considering  whether  job 
opportunities  in  any  particular 
occupation  or  profession  will  be  open  to 
qualified  individuals  with  disabilities, 
or  to  persons  of  a  certain  race,  color, 
religion,  sex,  national  origin,  age, 
political  affiliation  or  belief,  or 
citizenship.  For  example,  a  recipient 
operating  a  WIA  Title  I — financially 
assisted  training  program  must  not  steer 
women  away  from  training  programs  for 
construction  work  because  the  recipient 
believes  that  women  will  have  difficulty 
finding  jobs  in  construction.  This 
paragraph  does  not  change  the 
recipient's  general  obligation  under 
WIA  to  assure  that  training  is  focused 
on  occupations  that  are  in  demand. 

Subpart  B — Recordkeppin?  and  Other 
Affirmative  Obligations  of  Recipients 

The  requirements  in  this  subpart  are 
generally  similar  to  the  requirements  in 
Subpart  B  of  part  34.  Consistent  with 
plain-language  guidelines,  some  of  the 
sections  within  the  subpart  have  been 
rearranged  in  a  more  logical  order,  and 
lengthy  sections  have  been  divided  into 
shorter  sections  treating  narrower 
topics.  These  changes  are  not  intended 
to  alter  the  overall  meaning  of  this 
subpart,  or  the  meaning  of  any  of  its 
component  sections. 

Assurances 

Section  37.20     What  is  a  recipient's 
obligation  to  provide  a  written 
assurance? 

This  section  contains  the  same 
requirements  as  29  CFR  34.20(a)  and  (b). 
Differences  between  this  section  and  the 
corresponding  section  of  the  JTPA 
nondiscrimination  regulations  are 
described  below. 

Paragraph  37.20(a)(1):  In  this 
paragraph,  the  introductory'  paragraph 
has  been  rewTitten  to  eliminate 
redundancy,  and  the  required  assurance 
has  been  rewritten  consistent  with 
plain-language  guidelines.  These 
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changes  are  not  intended  to  alter  the 
intMning  of  the  assurance  or  the 
paragraph. 
The  rewritten  assurance  states  that  the 

recipient  must  not  discriminate  on  the 
basi.s  of  "citizen.ship  status  as  a  lawfully 
admitted  immigrant  authorized  to  work 
in  the  United  States."  This  change  has 
been  made  to  convey  more  accurately 
the  definition  of  "discrimination  on  the 
ground  of  citizenship"'  contained  in 
Section  37.4. 

Paragraphs  37  20la)l2):  These 
paragraphs  are  identical  to  29  CFR 
34.20(a)(2)  and  (b).  with  the  following 
exceptions: 

(1)  The  references  to  other  regulatory 
sections  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule;  and 

(2)  References  to  [TPA  have  been 
changed  to  refer  to  VVIA. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  these  paragraphs. 

Section  37.21     How  long  will  the 
recipient's  obligation  under  the 
assurance  last,  and  how  broad  is  the 
obligation? 

This  section  contains  the  same 
general  requirements  as  29  CFR 
H  20(c),  References  to  [TPA  have  been 
changed  to  refer  to  Title  I  of  VVIA.  and 
the  material  has  been  presented  in 
outline  form  to  improve  its  clarity.  In 
addition,  two  new  clauses  have  been 
added.  The  first  clause  e.xtends  the 
obligation  for  the  period  during  which 
the  property  is  used  "for  another 
purpose  involving  the  provision  of 
*    *    '  services  ur  benefits"  that  are 
similar  to  those  provided  under  WIA 
Title  I.  This  clause  has  been  added  for 
consistency  with  other  Federal 
regulations  involving  Federallv-assisted 
programs.  See.  e.g..  28  CFR  42;i05(a)(l) 
(implementing  Title  VI):  34  CFR 
100.4(a)(1)  (applving  Title  VI  to 
programs  assisted  through  the 
Department  of  Ediu  ation). 

The  second  new  clause  extends  the 
obligation  under  the  assurance  to  a 
transferee  for  the  period  until  the 
transferee  has  compensated  the 
Departmental  grantmaking  agency  for 
the  fair  market  value  of  the  property 
transferred.  This  clause  has  been  added 
in  order  to  ensure  that  a  transferee  may 
not  benefit  from  a  transfer  of  property 
under  the  WIA  Title  I  program  without 
being  subjected  to  the 
nondiscrimination  and  equal 
opportunity  obligations  of  WIA  and  this 
part. 

Section  37.22    How  must  covenants  be 
used  in  connection  with  this  part? 

Generallv.  this  section  contains  the 
same  requirements  as  29  CFR  34.20(d). 
References  to  JTPA  have  been  changed 


to  refer  to  Title  I  of  WIA.  hi  addition, 
paragraph  (a)  has  been  amended  to 
require  that  the  covenant  must  assure 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  for  the 
period  described  in  Section  37.21. 
Additionally,  the  clause,  described  in 
the  discussion  of  Section  37.21.  that 
extends  the  obligation  for  the  period 
during  which  the  property  is  used  "for 
another  purpose  involving  the  provision 
of  similar  services  or  benefits"  has  been 
added  to  this  section  as  well.  See  the 
discussion  of  Section  37.21  above. 

Equal  Opportunity  OflRcers 

Section  37.23     Who  must  designate  an 
Equal  Opportunity  Officer? 

This  section  is  based  on  the  first 
sentence  of  29  CFR  34.22(a).  The  section 
is  not  intended  to  alter  the  requirements 
of  the  corresponding  JTPA  regulation 
with  regard  to  the  entities  that  are 
required  to  designate  Equal  Opportunitv 
Officers  ("EO  Officers"). 

Section  37.24     Who  is  eligible  to  serve 
as  an  Equal  Opportunity  Officer? 

The  material  in  this  section  is  new.  It 
is  intended  to  clarify  and  emphasize  the 
significance  and  level  of  authority  that 
recipients  must  give  to  the  Equal 
Opportunity  Officer  position,  and  to  the 
individual  who  holds  that  position. 
Much  (though  by  no  means  all)  of  the 
responsibility  for  a  recipient's 
nondiscrimination  and  equal 
opportunity  program  rests  on  the 
shoulders  of  the  EO  Officer.  CRC's 
experience  has  demonstrated  that  in 
order  for  such  programs  to  function 
fairly  and  effectively,  the  EO  Officer 
must  be  a  senior-level  employee  whose 
responsibilities  in  the  position  present 
no  conflicts  of  interest  with  his  or  her 
other  responsibilities.  In  addition,  the 
recipient  must  establish  clear  lines  of 
authority  and  accountability  for  the 
program,  and  must  provide  the  EO 
Officer  with  appropriate  levels  of 
support.  See  the  discussion  of  Sections 
37.25  and  37.26  below. 

As  with  part  34,  this  section  does  not 
require  that  recipients  designate  a 
separate  or  additional  EO  Officer  to 
implement  the  nondiscrimination 
obligations  imposed  by  WIA  and  this 
part.  Nor  is  this  section  intended  to 
require  that  the  WIA  EO  Officer  be 
employed  in  that  position  full-time. 
Recipients  may  still  use  their  existing 
EO  Officer  and  staff  (assuming  that  the 
EO  Officer  meets  the  requirements  of 
this  section),  or  assign  additional,  non- 
WIA-related  duties  to  a  newly- 
appointed  EO  Officer,  so  long  as  the  EO 
Officer  is  able  to  give  top  priority  to. 
and  to  adequately  accomplish  all  of,  his/ 
her  responsibilities  under  the 


nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

Section  37.25     What  are  the 
responsibilities  of  an  Equal  Opportunitv 
Officer? 

This  section  consolidates  and  clarifies 
the  responsibilities  that  were  conferred 
on  EO  Officers  under  29  CFR  part  34. 
The  source  of  each  proposed  paragraph 
is  set  forth  below. 

The  list  of  responsibilities  provided  in 
this  section  is  not  intended  to  be 
exclusive.  The  EO  Officer  must  also 
perform  any  additional  duties  that  may 
arise  from  his/her  administration  of  the 
recipient's  nondiscrimination  and  equal 
opportunity  obligations  under  VVIA  and 
this  part. 

Paragraph  37. 25laj:  This  paragraph, 
which  requires  the  EO  Officer  to  serve 
as  the  recipient's  liaison  with  CRC, 
contains  one  of  the  recipients' 
responsibilities  listed  in  29  CFR 
34.22(a).  Other  responsibilities  listed  in 
that  paragraph  of  the  JTPA 
nondiscrimination  regulations  are 
discussed  in  appropriate  sections  below. 

This  paragraph  of  the  Interim  Final 
Rule  signifies  that  the  EO  Officer  and 
his/her  staff  will  serve  as  the  point  of 
contact  for  all  recipient  personnel  who 
have  questions  about  VVIA's 
nondiscrimination  and  equal 
opportunity  program.  The  EO  Officer 
will  have  both  expertise  in  the  subject 
and  an  ongoing  relationship  with  CRC 
staff.  Because  of  that  expertise,  the  EO 
Officer  may  be  able  to  answer  recipient 
staff  members'  questions  based  on  his  or 
her  own  knowledge  of  the  program. 

In  addition.  CRC  has  found  this 
requirement  to  be  a  significant 
component  of  a  program  with  clear  lines 
of  authority  and  accountability,  as 
discussed  in  Section  37.24  above. 
Having  a  single  point  of  contact,  at  both 
the  recipient  and  departmental  levels, 
helps  to  ensure  a  consistent 
interpretation  and  application  of  the 
requirements  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
VVIA  and  this  part.  See  the  discussion 
above  about  Section  37.12. 

Paragraphs  37.25lbl-(cl:  These 
paragraphs  require  the  EO  Officer  to 
monitor  the  activities  of  the  recipient 
and  its  recipients  to  ensure  that  the 
recipients'  nondiscrimination  and  equal 
opportunity  obligations  are  not  being 
violated,  and  to  review  their  written 
policies  to  ensure  that  those  policies  are 
nondiscriminaton,-.  CRC's  experience 
has  demonstrated  that  these  two 
responsibilities  are  an  integral  part  of 
the  most  effective  equal  opportunity 
programs  of  recipients  under  JTPA. 
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These  paragraphs  are  not  intended  to 
impose  additional  responsibilities  upon 
recipients  or  their  EO  Officers.  The 
paragraphs  are  intended  merely  to 
<.larif\-  the  responsibilities  that  were 
dlready  imposed  under  the  JTPA 
program,  and  to  emphasize  that  the  EO 
Officer  should  take  a  leadership  role  in 
the  operation  of  the  recipient's 
nondiscrimination  and  equal 
opportunity  programs. 

Paragraph  37.25(d):This  paragraph, 
which  requires  the  EO  Officer  to  adopt. 
publish,  and  oversee  the  recipient's 
procedures  for  processing 
discrimination  complaints,  contains  the 
same  requirements  as  29  CFR  34.42(b). 

Paragraphs  37.25lel-(g):  These 
paragraphs  contain  the  responsibilities 
of  EO  Officers  that  are  listed  in  29  CFR 
34.22(a).  Other  responsibilities  listed  in 
that  paragraph  of  the  JTPA 
nondiscrimination  regulations  belong  to 
recipients  and  are  listed  above,  in 
Paragraph  37.25(a),  or  below,  in  Section 
37.26. 

Section  37.26    What  are  a  recipient's 
obligations  relating  to  the  Equal 
Opportunity  Officer? 

This  section  consolidates  and  clarifies 
the  obligations  that  were  conferred  on 
recipients  under  29  CFR  part  34 
regarding  their  EO  Officers.  The  source 
of  each  paragraph  is  set  forth  below. 

Paragraph  37.26lal:  This  paragraph, 
which  requires  recipients  to  publicize 
the  EO  Officer's  name  and  contact 
information,  contains  the  same 
requirements,  in  a  more  detailed  form., 
as  the  last  sentence  of  29  CFR  34.22(a). 

Paragraph  37.26lbj:This  paragraph 
clarifies  that  where  a  recipient  provides 
internal  and  external  notice  about  its 
nondiscrimination  and  equal 
opportunity  programs,  it  must  also 
provide  information  about  ways  to 
contact  its  EO  Officer.  See  29  CFR 
34.23(a)  and  (b).  and  the  discussion  of 
Sections  37.29  through  37.31.  37.34.  and 
37.36  below. 

Paragraph  37.26/cj.- This  paragraph  is 
based  on  29  CFR  34.22(b).  It  has  been 
rewritten  to  emphasize  that,  as 
explained  in  the  discussion  of  Section 
37.24  above,  the  success  of  a  recipient's 
nondiscrimination  and  equal 
opportunity  program  depends  heavily 
upon  the  tangible  and  intangible 
support  that  the  recipient  provides  to  its 
EO  Officer,  and  that  the  recipient's  top 
management  should  pro\ide  a 
significant  percentage  of  that  support. 

Paragraph  37.26lal:  This  paragraph 
requires  a  recipient  to  ensure  that  the 
EO  Officer  and  his/her  staff  are  afforded 
the  opportunity  to  receive  the  training 
necessar\-  and  appropriate  to  maintain 
competency.  This  requirement  is  based 


on  the  language  29  CFR44.22(a)  which 
required  the  recipient  to  pay  for  any 
training  that  the  Director  required  its  EO 
Officer  and  staff  to  take.  The 
requirement  has  been  rewritten  to 
emphasize  that  the  recipient  is 
responsible  for  ensuring  that  its  EO 
Officer  and  staff  maintain  the  level  of 
knowledge,  skills,  and  abilities 
necessary  to  carry  out  their 
responsibilities  fully  and  effectively, 
and  that  the  training  needed  to  maintain 
this  level  of  competency  in  a  particular 
case,  or  for  a  particular  recipient,  may 
be  more  extensive  than  the  training  that 
the  Director  requires. 

Section  37.27     What  are  the  obligations 
of  small  recipients  relating  to  Equal 
Opportunity  Officers? 

This  section  contains  the  same 
requirements  as  29  CFR  34.22(c). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  to  improve  its  clarity.  Also, 
the  reference  to  other  regulatory 
sections  within  part  34  has  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule.  These  changes  are 
not  intended  to  alter  the  meaning  of  this 
section. 

Section  37.28     What  are  the  obligations 
of  service  providers  relating  to  Equal 
Opportunity  Officers? 

This  section  contains  the  same 
requirements  as  29  CFR  34, 22(d).  As 
with  Section  37.27,  the  section  has  been 
slighth-  rewritten,  and  the  reference  to 
another  regulatory  section  within  part 
34  has  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule, 
Also.  JTPA-related  terminolog\'  (the 
references  to  SD.'\  grant  recipients  and 
Substate  grantees)  has  been  replaced  by 
WIA-related  terminology  (the  reference 
to  LWIA  grant  recipients).  Again,  these 
changes  are  not  intended  to  alter  the 
meaning  of  this  section. 

Notice  and  Communications 

Section  37.29     What  are  a  recipient's 
obligations  to  disseminate  its  equal 
opportunity  policy? 

This  section  contains  the  same 

requirements  as  29  CFR  34.23(a)(1), 
with  the  addition  of  related  material 
from  34.23(a)(7)  Consistent  with  plain- 
language  guidelines,  the  section  has 
been  organized  slightly  differentlv  from 
29  CFR  34.23(a)(1).  and  has  been' 
presented  in  outline  form  to  improve  its 
readability.  Also,  WIA-related 
terminology  (the  reference  to 
"registrants")  has  been  added  where 
appropriate,  and  the  reference  to 
another  regulatory-  section  within  part 
34  has  been  changed  to  reflect  the 


numbering  of  this  Interim  Final  Rule, 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 

Section  37.30     What  specific  wording 
must  the  notice  contain? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(a)(5). 
Both  the  introductory'  language  and  the 
notice  have  been  rewritten  consistent 
with  plain-language  guidelines.  Also, 
references  to  JTPA  have  been  replaced 
by  references  to  WIA  Title  I,  and  the 
time  frame  within  which  a  recipient 
must  process  a  complaint  has  been 
extended  to  90  days,  consistent  with  the 
changes  included  in  this  Interim  Final 
Rule.  See  the  discussion  of  Section 
37.76  in  this  preamble;  see  also  the 
notice  in  Section  37.30  of  the  Interim 
Final  Rule. 

The  rewritten  notice  states  that  the 
recipient  must  not  discriminate  on  the 
basis  of  "citizenship/status  as  a  lawfully 
admitted  immigrant  authorized  to  work 
in  the  United  States."  This  change  has 
been  made  to  convey  more  accurately 
the  definition  of  "discrimination  on  the 
ground  of  citizenship"  contained  in 
Section  37.4. 

The  notice  contains  references  to  a 
document  entitled  a  "Notice  of  Final 
Action."  As  discussed  in  Section  37.76 
of  this  preamble,  the  "Notice  of  Final 
Action"  is  merely  a  formal  name  for  a 
document  that  a  recipient  was  required 
under  part  34  to  issue  when  it  finished 
processing  a  discrimination  complaint. 
Therefore,  the  reference  to  a  "Notice  of 
Final  Action"  is  not  a  substantive 
change  to  the  notice  required  by  this 
section. 

Section  37.31     Where  must  the  notice 
required  by  Sections  37.29  and  37.30  be 
published? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(a)(2)  and 
(3).  Consistent  with  plain-language 
guidelines,  the  section  has  been 
organized  slightly  differently  from  the 
JTPA  nondiscrimination  regulations, 
and  has  been  presented  in  outline  form 
to  improve  its  readability.  Also,  the 
reference  to  another  regulator}' 
paragraph  within  part  34  has  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 

A  reference  to  "electronic 
communications  "  has  been  added  to 
Section  37.31(a)(2),  to  reflect  the  growth 
in  computer  technologj',  and  the  related 
expansion  of  electronic 
communications,  that  have  taken  place 
since  the  JTPA  nondiscrimination 
regulations  were  promulgated  in  1992, 
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Section  37.32     \\'hfi\  must  the  notice 
required  by  Sections  37.29  and  37.30  be 

provided? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(a)(4). 
Consistent  with  plain-language 
guidelines,  the  section  has  been 
organized  slightly  differently  from  the 
JTPA  nondiscrimination  regulations. 
Also,  the  reference  to  another  regulatory 
paragraph  within  part  34  has  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule.  Neither  of  these 
chanoes  is  intended  to  alter  the  meaning 
of  the  paragraph. 

Section  37.33     Who  is  responsible  for 
inpeting  the  notice  requirement  with 
respect  to  service  providers? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(a)(6). 
ITPA-related  termincjlugy  (the 
Ffferenres  to  SDA  grant  recipients  and 
Substritf  tjrantfes)  has  been  replaced  by 
WlA-reiated  terminology  (the  references 
to  the  LVVIA  grant  recipient).  Also,  the 
rt'ft>ri>n(  e  to  another  rpqulatory 
[i<irdt;raph  within  p<irf  i4  has  been 
i:hani;e(i  to  reflect  the  numbering  of  this 
hitenm  Final  Rule.  Neither  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 

Section  37.34     What  type  of  notice 
must  a  recipient  include  in  publications, 
broadcasts,  and  other  communications? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(b). 
Differences  between  the  section  and  the 
corri'sponding  paragraph  of  the  JTPA 
unndiscrimination  regulations  are 
described  below. 

Piimgniph  37.34(a):  Consistent  with 
pi.iin-language  guidelines,  this 
paragraph  has  been  organized  slightly 
differentlv  from  24  CFR  34.23(b)(1),  the 
corresponding  paragraph  in  the  JTPA 
nondiscrimination  regulations.  To 
reflect  the  growth  in  computer 
technology,  and  the  related  expansion  of 
electronic  communications,  a  reference 
to  "materials  that  are  ordinarily 
distributed  or  communicated  in  written 
and/Ur  oral  form,  electronically  and/or 
on  paper,"  has  been  added.  Also, 
because  materials  that  "describe 
programs  funded  under  [Title  I  of  WIAJ 
or  the  requirements  for  participation  by 
recipients  and  participants"  are 
frequently  distributed  to  staff  and 
(  lients.  as  well  as  to  the  public,  a 
reference  to  those  two  groups  has  been 
added   in  addition,  the  acxonym  "TTY," 
which,  as  previously  noted,  is 
occasionally  used  as  an  alternative  to 
the  acronvm  "TDD,"  has  been  added. 
Finally,  references  to  JTPA  have  been 
replaced  by  references  to  WIA  Title  I, 


and  the  reference  to  another  regulatory 
paragraph  within  part  34  has  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule, 

Paragraph  37.34(b):  The  reference  to 
recipients  "required  by  law  or 
regulation  to"  publish  or  broadcast 
information  in  the  news  media  has  been 
deleted,  in  order  to  clarify  that  all 
recipients  must  include  the  required 
notice  in  written  and  electronic 
publications  and  broadcasts,  regardless 
of  whether  those  publications  or 
broadcasts  are  required.  Also,  references 
to  JTPA  have  been  replaced  by 
references  to  WIA  Title  I. 

Paragraph  37.34(cj:  The  language 
contained  in  29  CFR  34.23(c)  that 
prohibited  a  recipient  from  "us[ingl  or 
distributling]  a  publication  of  the  type 
described  in  paragraph  (b)  of  this 
section"  has  been  replaced  by  language 
prohibiting  a  recipient  from 
"communicating  any  information."  As 
with  other  changes  described  above,  this 
change  was  made  to  reflect  the  growth 
of  electronic  communication.  Recipients 
now  may  reach  staff,  clients,  or  the 
general  public  through  e-mail  and 
Internet  Web  sites,  as  well  as  through 
the  traditional  publications  on  paper 
that  were  contemplated  by  the  JTPA 
nondiscrimination  regulations. 

Additionally,  references  to  JTPA  have 
been  replaced  by  references  to  WIA 
Title  I,  and  the  reference  to  another 
regulatory  paragraph  within  part  34  has 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule, 

Section  37.35     What  are  a  recipient's 
responsibilities  to  provide  services  and 
information  in  languages  other  than 
English? 

The  requirements  in  this  section  are 
authorized  by  the  provision  in  Section 
188  of  WIA  that  bars  recipients  from 
discriminating  on  the  basis  of  national 
origin.  Cf  Lau  v.  Nichols,  414  U.S.  563 
(1974)  (school  system  required  to 
provide  English  language  instruction  to 
students  of  Chinese  ancestry  who  do  not 
speak  English  under  Section  601  of  the 
Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d,  which  bans  discrimination  based 
on  national  origin  in  programs  or 
activities  receiving  Federal  financial 
assistance). 

Paragraph  (a)  of  this  section  contains 
the  same  requirements  as  29  CFR 
34.23(c).  Consistent  with  plain-language 
guidelines,  this  paragraph  has  been 
organized  slightly  differently  from  the 
corresponding  paragraph  in  the  JTPA 
nondiscrimination  regulations,  and  has 
been  presented  in  outline  form  to 
improve  its  readability.  Also,  references 
to  JTPA  have  been  replaced  by 
references  to  WIA  Title  I,  and  the 


references  to  other  regulatory 
paragraphs  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule. 

Paragraph  (b)  has  been  added  in  order 
to  clarif\'  the  responsibilities  of 
recipients  to  provide  services  and 
information  to  individuals  with  limited 
English-speaking  skills  where  the 
number  or  proportion  of  such  persons  in 
the  community  served  by  the  recipient 
does  not  reach  the  levels  described  in 
paragraph  (a).  In  such  circumstances,  a 
recipient  should  make  reasonable  efforts 
to  meet  the  particularized  needs  of  any 
such  individuals  who  seek  services  or 
information  from  that  recipient. 

The  differences  between  paragraphs 
(a)  and  (b)  of  this  section  may  be 
explained  as  follows;  Paragraph  (a) 
requires  a  recipient  to  take  certain 
actions  before  individuals  with  limited 
English  skills  seek  assistance  from  the 
recipient.  Under  this  paragraph,  the 
recipient  must  assess  the  scope  of  its 
program  or  activity  and  the  size  and 
concentration  of  the  population  it 
serves,  and  establish  and  carry  out  a 
plan  to  provide  services  and 
information  in  the  language  (or 
languages)  used  by  a  significant  number 
or  proportion  of  members  of  that 
population.  Depending  upon  the 
combination  of  these  factors,  that  plan 
may  include  printing  materials  in  the 
language  used  by  the  "significant 
number  or  proportion  of  the 
population."  hiring  permanent  staff 
members  who  are  qualified  interpreters 
m  tnai  language,  or  Various  Omer 
options. 

Under  paragraph  (b),  by  contrast,  a 
recipient  is  not  required  to  take  action 
in  advance.  However,  when  an 
individual  with  limited  English  skills — 
who  does  not  speak  a  language  spoken 
by  a  "significant  number  or  proportion 
of  the  population" — seeks  services  or 
information  from  the  recipient,  the 
recipient  should  then  make  reasonable 
efforts  to  meet  the  particularized  needs 
of  that  individual.  Such  efforts  may 
include,  but  are  not  limited  to.  locating 
and  temporarily  employing  a  qualified 
interpreter  who  can  communicate  in  the 
appropriate  language. 

As  technology  adv'ances.  various 
options  for  complying  with  the 
requirements  of  this  section,  such  as 
computerized  and/or  on-line  translation 
ser\ices,  are  becoming  increasingly 
available  to  recipients,  and  the  cost  of 
these  options  is  decreasing. 

Section  37.36     What  responsibilities 
does  a  recipient  have  to  communicate 
information  during  orientations? 

This  section  contains  the  same 
requirements  as  29  CFR  34.23(d). 
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Consistent  with  plain-language 
guidelines,  the  section  has  been 
organized  slightly  differently  from  the 
corresponding  paragraph  in  the  fTPA 
nondiscrimination  regulations.  Also, 
references  to  JTPA  have  been  replaced 
by  references  to  WIA  Title  1.  In  addition. 
because  recipients  may  provide 
orientations  for  the  general  public  as 
well  as  for  their  new  participants  and/ 
or  employees,  a  reference  to  the  general 
public  has  been  added. 

Data  and  Information  Collection  and 
Maintenance 

Section  37.37     What  are  a  recipient's 
responsibilities  to  collect  and  maintain 
data  and  other  information? 

This  section  contains  the  same 
requirements  as  29  CFR  34.24(a),  (a)(1), 

and  (a)(2).  with  additional,  related 
material  included  from  29  CFR 
34.24la)(3)(iii).  (a)(7).  and  (e). 
Differences  between  this  section  and  the 
corresponding  paragraphs  of  the  JTPA 
nondiscrimination  regulations  are 
described  below. 

Paragraph  37.37la):  This  paragraph  is 
identical  to  29  CFR  34.24(a),  except  that 
references  to  ITPA  have  been  replaced 
by  references  to  WIA.  This  change  is  not 
intended  to  alter  the  meaning  of  the 
paragraph. 

Paragraph  37.37(b)(1):  The  first 
sentence  of  this  paragraph  contains  the 
same  requirements  as  29  CFR 
34.24(a)(1);  references  to  JTPA  have 
been  replaced  by  references  to  WIA.  The 
second  sentence  has  been  added  to 
explain  that  the  manner  m  which  the 
records  and  data  are  kept  must  allow  the 
Governor  and  CRC  to  monitor  the 
recipient's  compliance  bv  conducting 
statistical  and  other  quantifiable  data 
analyses.  This  provision  is  not  a  new 
requirement;  it  merely  clarifies  and 
codifies  CRC's  current  practices. 
Compare  29  CFR  34.24(a)(1). 

Paragraph  37.37(b)l2):  Generally,  this 
paragraph  contains  the  same 
requirements  as  29  CFR  34.24(a)(2). 
Consistent  with  plain-language 
guidelines,  the  paragraph  has  been 
slightly  rewritten  to  improve  its  clarity. 
Also,  references  to  ITPA  have  been 
replaced  by  references  to  WIA.  and 
WIA-related  terminology  (the  references 
to  "registrants"  and  to  "eligible 
applicants/registrants")  has  been  added 
where  appropriate.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  paragraph. 

In  addition,  the  last  line  of  the 
paragraph  has  been  anjended  to  permit 
the  data  and  information  collected 
under  paragraph  (bj  of  this  section  to  be 
used  for  such  "other  use  authorized  bv 
law."  This  change  has  been  made  to 


clarify  that  this  Interim  Final  Rule  does 
not  prohibit  recipients  from  cooperating 
with  Federal,  State,  and  local  agencies 
that,  for  law  enforcement  purposes,  seek 
access  to  the  data  and  information 
collected. 

This  section  does  not  require 
recipients  to  obtain,  or  to  maintain 
records  regarding,  the  citizenship  status 
of  applicants  or  participants. 

Paragraph  37.37(cj:  This  paragraph 
contains  the  same  general  requirements 
as  29  CFR  34.24(a){3)(iii).  In  response  to 
questions  that  have  arisen  about 
whether  recipients  must  provide  the 
required  log  of  complaints  to  CRC  when 
requested  to  do  so.  the  first  sentence  has 
been  amended  to  clarify  that  recipients 
must  "submit  [the  log]  to  CRC  upon 
request."  Because  29  CFR  34.24(a)(4) 
already  required  that  grant  applicants 
and  recipients  provide,  "[a]t  the 
discretion  of  the  Director,  .  .  .  such 
information  and  data"  that  the  Director 
considered  necessary  to  determine 
whether  the  entity  was  complying  with 
the  nondiscrimination  and  equal 
opportunity  requirements,  this  addition 
was  made  solely  to  clarif\'  the 
regulations.  Also,  the  paragraph  has 
been  slightly  rewritten  to  clarify  that  a 
complaint  may  be  based  upon  more 
than  one  prohibited  ground,  that  every 
prohibited  ground  upon  which  a 
particular  complaint  is  based  must  be 
recorded  in  the  log.  and  that 
information  in  the  log  that  could  lead  to 
the  identification  of  a  particular 
individual  as  having  filed  a  complaint 
must  be  kept  confidential. 

29  CFR  34.24(a)(3)(iii)  contained  two 
identical  lists  of  prohibited  grounds 
upon  which  complaints  recorded  in  the 
required  log  might  have  been  filed.  For 
conciseness,  the  second  list  of 
prohibited  grounds  has  been  eliminated. 
Finally,  references  to  JTPA  have  been 
replaced  by  references  to  WIA  Title  I. 
Neither  of  these  two  changes  is  intended 
to  alter  the  meaning  of  the  paragraph. 

Section  37.37(d):  This  paragraph  is 
identical  to  29  CFR  34.24(e).  The 
current  guidelines  may  be  found  in  62 
FR  No.  210.  Thursday"  October  30,  1997. 
at  58782.  58790.  Thev  mav  also  be 
found  at  28  CFR  42  402(e)'.  In  following 
these  guidelines,  recipients  should  use 
the  combined  format  for  collection  and 
reporting  of  data. 

Section  37.37lel:  This  paragraph  is 
identical  to  29  CFR  34.24(a)(7),  except 
that  JTPA-related  terminology  (the 
reference  to  SDA  grant  recipients  and 
Substate  grantees)  has  been  replaced  by 
WIA-rolated  terminology  (the  reference 
to  the  LWIA  grant  recipient).  This 
change  is  not  intended  to  alter  the 
meaning  of  the  paragraph. 


Section  37.38  What  information  must 
grant  applicants  and  recipients  provide 
to  CRC? 

This  section  consolidates  29  CFR 
34.24{a)(3){i)  and  (ii),  (a)(4).  (a)(5).  (a)(6}, 
and  (e).  Requirements  regarding 
information  that  grant  applicants  and 
recipients  must  provide  to  CRC  have 
been  grouped  together.  Differences,  if 
any,  between  the  section  and  the 
corresponding  paragraphs  of  the  JTPA 
nondiscrimination  regulations  are 
described  below. 

Paragraph  37.38(a):  This  paragraph 
contains  the  same  general  requirements 
as  29  CFR  34.24(a)(3)(i).  References  to 
JTPA  in  the  paragraph  have  been 
replaced  by  references  to  WIA  Title  I.  In 
addition,  the  language  requiring  grant 
applicants  and  recipients  to  promptly 
notify  the  Director  "of  any 
administrative  enforcement  actions  or 
lawsuits  filed  against  jt"  has  been 
changed  to  require  such  notification 
"when  any"  such  actions  or  lawsuits 
"are  filed."  This  change  was  made 
because  of  CRCs  judgment  that  grant 
applicants  and  recipients  needed 
guidance  about  the  precise  meaning  of 
the  requirement  that  the  notification  be 
made  "promptly."  The  new  language 
emphasizes  that  the  grant  applicant  or 
recipient  must  notify-  the  Director  at  the 
time  that  enforcement  actions  or 
lawsuits  are  filed;  it  also  makes  the 
paragraph  more  readable. 

Also,  language  that  specifies  the 
information  that  the  notification  must 
contain  has  been  added  to  this 
paragraph.  The  added  language  is  based 
upon  part  of  29  CFR  34.24(a)(3)(ii);  the 
requirements  are  the  same  as  those  in 
Section  37.38(b)(2)(i)-{iii). 

Paragraph  37.38(bj:  This  paragraph 
requires  grant  applicants,  as  part  of  their 
applications  for  assistance,  and 
recipients,  as  part  of  a  compliance 
review  or  monitoring  activity  conducted 
by  the  Director,  to  provide  the  Director 
with  information  about  any  of  the 
following  occurrences  from  the  two 
years  before  the  application,  compliance 
review,  or  monitoring  activity: 

(1)  The  names  of  any  other  Federal 
agencies  that  found  the  grant  applicant 
or  recipient  to  be  in  noncompliance 
with  civil  rights  requirements:  and 

(2)  Information  about  any 
administrative  enforcement  actions  or 
lawsuits  that: 

(a)  were  filed  during  those  two  years; 
and 

(b)  alleged  discrimination  on  any 
protected  ground. 

This  paragraph  contains  the  same 
requirements  as  29  CFR  34.24(a)(3)(ii}. 
Consistent  with  plain-language 
guidelines,  this  paragraph  has  been 
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(irganized  slightly  differently  from  the 
corresponding  paragraph  in  the  JTPA 
nondiscrimination  regulations,  and  has 
been  presented  in  outline  form  to 
improve  its  readability.  Also,  references 
to  other  regulatory  sections  within  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
None  (if  these  changes  is  intended  to 
alter  the  meaning  of  the  paragraph. 

Paragraph  (7  JSfcj.- This  paragraph  is 
based  upon  29  CFR  34.24(a)(4).  It 
requires  grant  applicants  and  recipients 
to  provide  CR('  with  the  data  and 
information  necessary  to  investigate 
complaints  and  conduct  compliance 
reviews.  References  to  JTPA  have  been 
replaced  by  references  to  VVIA;  and  the 
phrase  "in  a  timely  manner"  has  been 
inserted  This  phrase  was  added  in 
order  to  emphasize  the  need  for  grant 
applicants  and  recipients  to  respond 
promptlv  to  the  Director's  requests  for 
information.  Because  the  corresponding 
paragraph  in  part  34  already  required 
grant  applicants  and  recipients  to 
provide  information  "at  the  discretion 
of  the  Director."  and  the  scope  of 
Director's  iliscretion  includes  the 
discretion  to  determine  when 
information  must  be  submitted,  the 
latter  change  is  intended  merely  to 
clarif\'  the  meaning  of  the  paragraph. 

The  corresponding  paragraph  in  the 
fTPA  nondiscrimination  regulations 
specified  that  the  requirement  applied 
to  complaints  and  compliance  reviews 
"on  grounds  prohibited  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  [TPA  and  this 
part,  other  than  race/ethnicity,  sex.  age, 
and  disabilitv"  Because  29  CFR 
34.24(a)(2j  and  (3)  already  required 
grant  applicants  and  recipients  to  record 
and  submit  the  race/ethnicity,  sex,  age, 
and  disabilitv  of  certain  categories  of 
persons,  the  paragraph  was  written  this 
way  to  emphasize  that  grant  applicants 
and  recipients  were  required  to  provide 
CR("  with  records  and  data  about 
additional  prohibited  grounds. 
However,  grant  applicants  and 
recipients  found  the  paragraph 
confusing.  The  paragraph  therefore  has 
been  rewritten  to  clarify  that  they  may 
be  requested  to  submit  data  and 
information  necessary  to  investigate 
complaints  and/or  conduct  compliance 
reviews  on  anv  ground  prohibited  by 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part 

Paragraph  37.38(dHe):  These 
paragraphs  require  grant  applicants  and 
recipients  to  submit  certain  specified 
information  at  the  discretion  of  the 
Director.  These  paragraphs  are  identical 
to  29  CFR  34.24(a){5H6),  with  the 
following  exceptions: 


(1)  References  to  ITPA  have  been 
replaced  by  references  to  WTA;  and 

(2)  In  each  paragraph,  the  phrase  "in 
a  timely  manner"  has  been  inserted. 
This  phrase  was  added  in  order  to 
emphasize  the  need  for  grant  applicants 
and  recipients  to  respond  promptly  to 
the  Director's  requests  for  information. 
As  with  Paragraph  37.38(c).  because 
each  corresponding  paragraph  in  part  34 
already  required  grant  applicants  and 
recipients  to  provide  information  "at  the 
discretion  of  the  Director.  "  and  the 
scope  of  Director's  discretion  includes 
the  discretion  to  determine  when 
information  must  be  submitted,  these 
changes  clarify  the  meaning  of  these 
paragraphs. 

Paragraph  37.38(f):  This  paragraph 
provides  that  where  designation  of 
persons  by  race  or  ethnicity  is  required. 
the  guidelines  of  the  Office  of 
Management  and  Budget  must  be  used. 
The  paragraph  is  identical  to  29  CFR 
34.24(e),  and  appears  in  Section  37.37 
as  well.  It  was  repeated  in  this  section 
to  clarify  that  its  provisions  apply  to 
information  provided  to  and  collected 
by  CRC,  as  well  as  to  data  and 
information  collected  by  grant 
applicants  and  recipients.  The  current 
guidelines  may  be  found  in  62  PR.  No. 
210,  Thursday.  October  30.  1997,  at 
58782,  58790.  They  may  also  be  found 
at  28  CFR  42.402(e).  In  "following  these 
guidelines,  recipients  should  use  the 
combined  format  for  collection  and 
reporting  of  data. 

Because  this  paragraph  was 
applicable  to  29  CFR  34.24(a)(4)-{6),  its 
inclusion  in  this  section  does  not 
impose  additional  responsibilities  upon 
grant  applicants  or  recipients. 

Section  37.39    How  long  must  grant 
apphcants  and  recipients  maintain  the 
records  required  under  this  part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.24(c), 
'Record  retention  requirements." 
Consistent  with  plain-language 
guidelines,  this  section  has  been 
organized  slightly  differently  from  the 
corresponding  paragraph  in  the  JTPA 
nondiscrimination  regulations,  and  has 
been  presented  in  outline  form  to 
improve  its  readability.  This  change  is 
not  intended  to  alter  the  meaning  of  the 
section. 

Section  37.40    What  access  to  sources 
of  information  must  grant  applicants 
and  recipients  provide  the  Director? 

This  section  generally  contains  the 
same  requirements  as  29  CFR  34.24(b). 
"Access  to  sources  of  information." 
References  to  JTPA  have  been  replaced 
by  references  to  WLA.  In  addition,  the 
sentence  "Information  obtained 


pursuant  to  the  requirements  of  this  part 
must  be  used  only  in  connection  v\'ith 
compliance  and  enforcement  activities 
pertinent  to  the  nondiscrimination  and 
equal  opportunity  provisions  of  VVIA 
and  this  part'  has  been  deleted  from 
paragraph  (b).  As  with  the  change 
discussed  in  Section  37.37(b)(2)  earlier 
in  this  preamble,  this  change  was  made 
to  clarif\'  that  this  Interim  Final  Rule 
does  not  prohibit  recipients  from 
cooperating  with  Federal.  State,  and 
local  agencies  that,  for  law  enforcement 
purposes,  seek  access  to  the  data  and 
information  collected. 

Paragraph  (c)  contains  the  same 
requirements  as  the  last  sentence  of  29 
CFR  34.24(b)(2).  Consistent  with  plain- 
language  guidelines,  it  has  been 
revxTitten  to  clarify  those  requirements. 

Section  37.41     What  responsibilities  do 
grant  applicants,  recipients,  and  the 
Department  have  to  maintain  the 
confidentiality  of  the  information 
collected? 

This  section  is  identical  to  29  CFR 
34.24{d].  "Confidentiality."  with  the 
following  exceptions: 

(a)  language  nas  been  inserted  to 
clarif}'  that  the  identity  of  individuals 
who  file  discrimination  complaints 
must  be  kept  confidential:  and 

(b)  the  reference  to  29  CFR  34.8  has 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  section. 

Section  37.42     What  are  a  recipient's 
responsibilities  under  this  part  to 
provide  universal  access  to  WIA  Title  I- 
financially  assisted  programs  and 
activities? 

This  section  notifies  recipients  of 
their  obligation  to  ensure  universal 
access  for  all  eligible  populations  to  the 
aid.  benefits,  services,  and/or  training 
that  the  recipient  offers  under  its  VVIA 
Title  I — financially  assisted  programs 
and  activities.  Recipients  should  take 
specific  actions  to  reach  out  to  all 
eligible  populations.  The  rule  provides 
a  nonexclusive  list  of  possible  actions, 
such  as  targeted  advertising,  notification 
of  schools  or  community  interest 
groups,  and  consultation  with 
community  service  groups,  that  might 
be  used  to  enhance  community 
awareness  of  a  recipient's  programs  and 
activities. 

Subpart  C — Governor's  Responsibilities 
to  Implement  the  Nondiscrimination 
and  Equal  Opportunity  Requirements  of 
WIA 

The  individual  sections  in  this 
subpart  are  largely  identical  to  their 
corresponding  sections  within  the  same 
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subpart  in  part  34.  Consistent  with 
plain-languagp  guidplinps.  thev  have 
been  rearranged  in  a  more  logical  order, 
and  one  lengthy  section  has  been 
divided  into  shorter  sections  treating 
narrower  topics.  These  changes  are  not 
intended  to  alter  the  overall  meaning  of 
this  subpart,  or  the  meaning  of  any  of 
its  component  sections. 

Section  37.50     To  whom  does  this 
subpart  apply? 

This  section  is  identical  to  29  CFR 
34.30.  "Application."  except  that  the 

references  to  sections  in  part  34  have 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule.  This  change 
is  not  intended  to  alter  the  meaning  of 
this  section. 

Section  37.51     What  are  a  Governor's 
oversight  responsibilities? 

This  section  contains  the  same 
requirements  as  29  CFR  34.32(a). 
References  to  JTPA  ha\e  been  replaced 
by  references  to  WIA  Title  1.  and  the 
references  to  sections  in  part  34  have 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule.  Neither  of 
these  changes  is  intended  to  alter  the 
meaning  of  this  section.  In  addition, 
language  has  been  added  to  clarif\-  that 
the  Governor  must  negotiate  with  a 
noncomplying  recipient  "where 
appropriate." 

Section  37.32  To  what  extent  may  a 
Governor  be  liable  for  the  actions  of  a 
recipient  s/he  has  financially  assisted 
under  mA  Title  H 

This  section  is  identical  to  29  CFR 
34.32(b)  and  (c).  with  the  following 
exceptions: 

(1)  References  to  ITPA  have  been 
replaced  by  references  to  WIA; 

(2)  The  references  to  sections  in  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule; 
and 

(3)  To  complv  with  the  rules  of 
grammar,  the  word  "which"  in 
paragraph  (a)(2)  has  been  changed  to 
"that." 

None  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 

Section  37.53     What  are  a  Governor's 
oversight  responsibilities  regarding 
recipients'  recordkeeping? 

This  section  is  identical  to  29  CFR 
34.31.  except  that  the  references  to 
sections  in  part  34  have  been  changed 
to  reflect  the  numbering  of  this  Interim 
Final  Rule.  These  changes  are  not 
intended  to  alter  the  meaning  of  this 
section. 


Section  37.54  What  are  a  Governor's 
obligations  to  develop  and  maintain  a 
Methods  of  Administration? 

A  "Methods  of  Administration" 
(MOA)  is  a  document  that  describes  the 
actions  an  individual  State  will  take  to 
ensure  that  its  WIA  Title  I-financially 
assisted  programs,  activities,  and 
recipients  are  complying,  and  will 
comply,  with  all  requirements  imposed 
by  or  under  this  part. 

This  section  contains  the  same 
general  requirements  as  29  CFR 
34.33(a)-(c).  References  to  JTPA  have 
been  replaced  by  references  to  WIA.  and 
the  references  to  sections  in  part  34 
have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
Also,  the  list  of  sections  referred  to  in 
paragraph  37.54(c)(1)  has  been 
expanded  to  include  a  description  of 
each  section.  In  addition,  consistent 
with  plain-language  guidelines,  the 
information  in  Paragraphs  37.54(c)(1) 
and  (c)(2)(vii)  has  been  presented  in 
outline  form  to  improve  its  readability. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  these  paragraphs. 

The  reasons  for  additional  changes  in 
the  section  are  described  below. 

(1)  29  CFR  34.33(b)(2)  required  that 
the  MOA  be  "(ulpdated  periodically  as 
required  by  the  Director."  The  parallel 
provision  in  Section  37.54.  paragraph 
(b)(2).  requires  that  the  MOA  be 
"[rleviewed  and  updated  as  required  in 
Section  37.55."  The  reasons  for  this 
change  are  described  below,  in  the 
discussion  in  this  preamble  about 
Section  37.55. 

(2)  Paragraph  37  54(c)  has  been 
reserved  to  give  the  Department  the 
opportunity  to  later  amend  the 
regulation  to  insert  a  reference  to 
guidance  that  thp  Director  intends  to 
issue  regarding;  the  requirements  for 
MOAs. 

(2)  Paragraph  (d)(2)(i)  has  been  added 
to  clarifv  that  the  MO.^  must  include  a 
system  that  will  permit  the  Governor  to 
carr>'  out  his/her  responsibility  of 
determining  whether  a  grant  applicant 
seeking  WIA  Title  I  financial  assistance 
from  the  State,  if  funded,  or  a  training 
provider,  if  selected  and/or  certified  as 
eligible,  is  likely  to  comply  with  its 
nondiscrimination  and  equal 
opportunity  obligations  under  WIA  and 
this  part.  See  Section  37.51. 

(3)  Paragraph  (d)(2)(ii)  and  its 
subparagraphs  are  based  on  29  CFT^ 
34.33(c)(2)(i).  Language  has  been  added 
to  clarify  that  the  Governor  must 
monitor  the  compliance  of  the  State's 
recipients  by  conducting  statistical  and 
other  quantifiable  data  analyses  of  each 
recipient's  records  and  data,  and  to 


provide  the  minimum  requirements  for 
such  monitoring  reviews. 

(4)  Paragraphs  (d)(2)(iii)  and  (d){2)(iv} 
are  based  on  29  CFR  34.33(c)(2)(ii), 
They  have  been  rewritten  to  reflect  the 
requirements  CRC  actually  imposes 
with  regard  to  the  types  of  documents 
listed  in  the  two  paragraphs. 

(5)  29  CFR  34.33(c)(2)(iii)  required  the 
MOA  to  include  procedures  for  ensuring 
that  recipients  "provide  accessibility  to 
individuals  with  disabilities."  The 
corresponding  paragraph,  paragraph 
(d)(2)(v).  has  been  changed  to  clarify 
and  emphasize  that  the  MOA  must 
include  procedures  for  ensuring  that 
recipients  comply  with  all  of  the 
requirements  of  Section  504  and  this 
part  with  regard  to  individuals  with 
disabilities,  not  just  those  requirements 
regarding  accessibility. 

The  Department  is  particularly 
interested  in  receiving  comments 
regarding  this  section  of  the  Interim 
Final  Rule. 

Section  37.55     When  must  the  Governor 
carry  out  his  or  her  obligations  with 
regard  to  the  Methods  of 
Administration? 

Paragraph  (a)  of  this  section  is  similar 
to  29  CFR  34.33(d).  except  that  it 
requires  the  Governor  to  develop, 
implement,  and  submit  its  first  WIA 
MOA  within  180  days  of  either  the  date 
on  which  this  Interim  Final  Rule  is 
effective,  or  the  date  on  which  the 
Department  gives  final  approval  to  the 
State's  Five-Year  Plan,  whichever  is 
later.  If  the  MOA  submitted  by  the  State 
under  JTPA  satisfies  the  requirements 
hsted  In  Section  37.54.  the  Governor  is 
required  only  to  submit  any  necessary 
updates  and/or  to  certify  that  no 
changes  are  required,  as  described 
below. 

The  remainder  of  this  section  is 
intended  to  improve  the  MOA's 
usefulness  as  a  method  for  both  States 
and  CRC  to  monitor  the  compliance  of 
States  and  their  recipients;  to  initially 
evaluate  discrimination  complaints  filed 
against  those  States  and  recipients;  and 
to  reduce  the  burden  on  States  and 
recipients  by  eliminating  urmecessary 
complaint  investigations  and/or 
conipliance  reviews. 

CRC  regards  the  MOA  as  a  baseline 
instrument  for  monitoring  the 
compliance  of  States  and  their 
recipients.  By  reviewing  a  States  MOA, 
CRC  is  able  to  conduct  an  initial 
evaluation  of  the  overall  systems  and 
procedures  the  State  has  put  in  place, 
without  the  necessity  of  an  extensive 
compliance  review.  Similarly,  if  a 
complaint  filed  with  CRC  alleges  that  a 
State's  or  recipient's  nondiscrimination 
and/or  equal  opportunity  procedures  are 
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unlciu  ful  or  unfair,  the  Director  may 
simplv  ciimpare  the  complaint  with  the 
MOA,  to  establish  whether  the 
procedures  described  in  the  complaint 
an-  the  same  ones  described  in  the 
document  submitted  by  the  Governor.  If 
CRC  has  already  reviewed  those 
procedures  and  determined  them  to  be 
adequate,  the  agenc:y  may  avoid  a 
burdensome  and  unnecessary  complaint 
investigation. 

In  order  for  the  MOA  to  provide  an 
effective  method  of  monitoring 
compliance,  however,  it  is  important 
that  CRC  have  access  to  current 
information  regarding  a  State's 
practices.  The  requirements  in 
paragraphs  (b)  and  (c)  are  intended  to 
provide  that  current  information. 

Paragraph  (b)  requires  the  Governor  to 
promptiv  update"  the  MOA  "whenever 
necessary."  This  paragraph  means  that 
whenever,  in  the  ordinary  course  of 
implementing  the  MOA.  the  Governor 
or  the  .State  decides  that  an  amendment 
to  the  MOA  IS  appropriate,  the  Governor 
must  notif\'  CRC  of  the  amendment.  The 
paragraph  does  not  require  the  Governor 
or  the  .State  to  provide  CRC  with  an 
entirelv  nev.  \10.-\  under  these 
circumstances.  For  example,  if  a  State's 
MOA  lists  the  members  of  a  particular 
recipient's  EO  staff,  the  State  is  not 
re(]uired  to  redo  its  entire  MOA  when 
there  is  turnover  on  the  staff.  Rather,  the 
Ckivernor  may  notify  CRC  of  the  change 
simplv  bv  sending  a  letter  listing  the 
names  of  the  departing  and  incoming 
staff  members,  and  the  contact 
information  for  the  new  staffers. 

Paragraph  (c)  requires  that  every  two 
vears.  the  Governor  must  review  the 
MO.\  and  the  way  in  which  the  State 
has  implemented  the  document,  and  to 
make  anv  necessary  changes.  As  in 
paragraph  (b),  the  Governor  is  required 
to  notif\'  CRC  about  those  changes 
alone;  he  or  she  must  submit  an  entirely 
new  MOA  to  CRC  only  if  he  or  she 
decides  to  replace  the  previous  MOA 
completely.  If.  based  on  the  review,  he 
or  she  determines  that  no  changes  are 
necessary,  he  or  she  is  required  merely 
to  certif\'  to  CRC  in  writing  that  the 
previous  MOA  remains  in  effect.  If  this 
certification  is  not  required,  then  each 
time  that  the  Director  receives  a 
cf)mplaint  regarding  a  particular  State, 
CRC  will  be  forced  to  contact  that  State 
to  ask  whether  its  MOA  has  been 
changed.  In  CRC's  view,  such  repeated 
inquiries  would  be  more  burdensome 
for  States  than  requiring  certification 
ever\'  two  years. 

The  Department  is  particularly 
interested  in  receiving  comments 
regarding  this  section  of  the  Interim 
Final  Rule. 


Subpart  D — Compliance  Procedures 

Generally,  this  subpart  contains  the 
same  requirements  as  the  corresponding 
subpart  in  part  34.  The  few 
circumstances  in  which  substantive 
changes  have  been  made  are  discussed 
in  the  descriptions  below  of  individual 
sections. 

Consistent  with  plaindanguage 
guidelines,  the  information  in  this 
subpart  has  been  rearranged  in  a  more 
logical  order,  and  lengthy  sections  have 
been  divided  into  shorter  sections 
treating  narrower  topics.  The  subpart 
now  begins  with  sections  describing  the 
Director's  general  authority,  and 
continues  with  sections  describing 
Compliance  Reviews,  Complaint 
Investigations,  Determinaticjns.  and 
Breaches  of  Conciliation  Agreements 
The  above  changes  are  not  intended  to 
alter  the  overall  meaning  of  this  subpart. 
or  the  meaning  of  any  of  its  component 
sections. 

Section  37.60    How  does  the  Director 
evaluate  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part? 

In  general,  this  section  contains  the 
same  requirements  as  29  CFR  34.40(a). 
Consistent  with  plaindanguage 
guidelines,  the  section  has  been  slightly 
rewritten  and  reorganized.  Also, 
references  to  JTPA  have  been  replaced 
by  references  to  WIA.  Neither  of  these 
changes  is  intended  to  alter  the  meaning 
of  this  section. 

The  sentence  in  29  CFR  34.40(a)  that 
discusses  techniques  used  in 
compliance  reviews  has  been  moved  to 
Section  37.63,  to  clarify  that  in  CRC's 
actual  practice,  the  techniques 
discussed  are  used  only  in  post- 
approval  compliance  reviews. 

A  sentence  has  been  added  to  clarif\' 
that  pre-  or  post-approval  compliance 
reviews  may  focus  on  one  or  more 
specific  programs  or  activities,  or  one  or 
more  issues  within  a  program  or 
activity.  The  Director  has  the  discretion 
to  determine  the  scope  of  a  particular 
compliance  review.  This  addition  is 
intended  only  to  proxide  notice  to  grant 
applicants  and  recipients  that 
compliance  reviews  may  be  narrow  as 
well  as  broad.  It  does  not  alter  the 
Director's  authority  in  any  way.  but  is 
intended  only  to  clarify  the  meaning  of 
this  section. 

Because  this  section  now  serves  as  an 
introduction  to  Subpart  D.  a  sentence 
has  also  been  added  that  notes  that  the 
Director  may  also  investigate  and 
resolve  discrimination  complaints. 
Again,  this  sentence  does  not  alter  the 
Director's  authority  in  any  way,  and  is 


not  intended  to  change  the  meaning  of 
this  section. 

Sertinn  37.61     Is  there  authority  to 
issue  subpoenas? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(g)(4). 
Consistent  with  plain-language 
guidelines,  the  section  has  been 
organized  slightly  differently  from  the 
corresponding  paragraph  in  the  (TPA 
nondiscrimination  regulations,  and 
presented  in  outline  form  to  improve  its 
readability.  Also,  references  to  JTPA 
have  been  replaced  bv  references  to 
WIA. 

The  section  was  moved  to  the 
beginning  of  this  subpart  in  order  to 
clarif\-  that  the  authority  to  issue 
subpoenas  extends  to  compliance 
reviews  as  well  as  complaint 
investigations.  Again,  this  change  does 
not  alter  the  subpoena  authority  in  any 
way,  and  is  not  intended  to  change  the 
meaning  of  this  section. 

Compliance  Reviews 

Section  37.62     What  are  the  authority 
and  procedures  for  conducting  pre- 
approval  compliance  reviews? 

This  section  contains  the  same 
requirements  as  29  CFR  34.40(b).  "Pre- 
approval  reviews."  with  additional 
material  from  29  CFR  34.47.  Differences 
between  this  section  and  the 
corresponding  paragraphs  and  section  of 
the  JTPA  nondiscrimination  regulations 
are  described  below. 

Paragraph  37.62la):  This  paragraph 
describes  the  circumstances  under 
which,  and  the  bases  upon  which,  the 
Director  may  conduct  a  pre-approval 
compliance  review.  The  paragraph  is 
identical  to  29  CFR  34.40(b)(1),  with  the 
following  exceptions: 

(1)  References  to  JTPA  have  been 
replaced  by  references  to  WIA;  and 

(2)  The  references  to  sections  in  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  paragraph. 

Paragraph  37. 62lbj:  This  paragraph 
outlines  the  Director's  responsibilities 
when  s/he  determines  that  a  grant 
applicant  might  not  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part.  Generally,  this  paragraph  contains 
the  same  requirements  as  29  CFR 
34.40(b)(2)  and  (4);  it  also  incorporates 
material  from  29  CFR  34.47,  which 
requires  the  Director  to  notify  the 
Assistant  Attorney  General,  as  well  as 
the  grantmaking  agency,  where  a 
complaint  investigation  or  compliance 
review  results  in  a  finding  of 
noncompliance.  The  latter  requirement 
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is  also  contained  within  the  Department 
of  Justice's  Title  VI  coordination 
regulations  at  28  CFR  42.407(d). 

Consistent  with  plain-language 
t;uidplines.  this  paragraph  has  been 
organized  slightly  differently  from  the 
corresponding  paragraphs  in  the  JTPA 
nondiscrimination  regulations,  and  has 
been  presented  in  outline  form  to 
improve  its  readability.  Because  the 
[TPA  nondiscrimination  regulations 
listed  these  same  responsibilities,  their 
inf^'usion  in  this  paragraph  does  not 
alter  the  Director's  authority  in  any  way, 
and  is  not  intended  to  change  the 
meaning  of  this  paiagraph. 

In  addition,  references  to  JTPA  have 
been  replaced  by  references  to  VVIA,  and 
the  references  to  sections  in  part  34 
have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
Neither  of  these  changes  is  intended  to 
alter  the  meaning  of  this  paragraph. 

Paragraph  37.62(c):This  paragraph 
describes  the  Department's 
responsibilities  where  a  grant  applicant 
agrees  to  take  remedial  or  corrective 
actions  in  order  to  receive  VVIA  Title  I 
financial  assistance.  The  paragraph  is 
identical  to  29  CFR  34.40(b){3),  with  the 
following  exceptions: 

( 1 )  References  to  [TPA  have  been 
replaced  by  references  to  WIA:  and 

(2)  The  references  to  sections  in  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  paragraph. 

Section  37.63     What  are  the  authority 
and  procedures  for  conducting  post- 
approval  compliance  reviews? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR  34.40(c). 
"Post-approval  reviews."  with  one 
paragraph  from  34.40(a).  Differences 
between  this  section  and  the 
corresponding  paragraphs  of  the  JTPA 
nondiscrimination  regulations  are 
described  below. 

Paragraph  37.63fal:This  paragraph 
outlines  the  circumstances  under 
which,  and  the  bases  upon  which,  the 
Director  mav  conduct  a  post-approval 
compliance  review.  The  paragraph 
contains  the  same  requirements  as  29 
CFR  34.40(c)(l!.  Consistent  with  plain- 
language  guidelines,  the  list  of  e.\amples 
of  possible  bases  for  such  reviews  has 
been  slightly  rewritten  to  clarif\-  the 
examples.  In  addition,  references  to 
JTPA  have  been  replaced  by  references 
to  VVIA.  These  changes  are  not  intended 
to  alter  the  meanmg  of  the  paragraph 

Paragraph  37. 63lbl:  This  paragraph 
outlines  the  procedures  for  initiating  a 
post-approval  compliance  review  The 
paragraph  contains  the  same 
information  as  29  CFR  34.40(c)(2).  and 


it  incorporates  related  material  from  29 
CFR  34.40(c)(4). 

References  to  "data"  that  a  recipient 
must  submit  before  a  post-approval 
compliance  review  have  been  changed 
to  'information,  records,  and/or  data." 
Like  other  changes  described  earlier  in 
this  Preamble,  this  change  was  made  to 
reflect  the  growth  in  computer 
technology,  and  the  related  expansion  of 
electronic  communications;  the  change 
was  intended  to  incorporate  a  variety  of 
terms  that  might  be  used  to  refer  to 
material  stored  in  wTitten,  electronic,  or 
other  forms.  Again,  this  change  does  not 
impose  any  additional  obligations  upon 
recipients;  it  was  made  merely  to  clarify 
the  paragraph. 

In  addition,  the  references  to  sections 
in  part  34  have  been  changed  to  reflect 
the  numbering  of  this  Interim  Final 
Rule.  These  changes  are  not  intended  to 
alter  the  meaning  of  the  paragraph. 

Paragraph  37. 63(cj:  This  paragraph 
contains  material  from  29  CFR  34.40(a) 
about  techniques  used  in  compliance 
reviews.  As  discussed  in  Section  37.60 
of  this  preamble,  the  sentence  was 
moved  to  this  section  to  clarify  that  in 
CRC's  actual  practice,  the  techniques 
discussed  are  used  only  in  post- 
approval  compliance  reviews.  The 
reference  to  off-site  analyses  has  been 
deleted  because  it  refers  to  internal 
agency  procedure  that  is  more 
appropriately  treated  in  internal  agency 
guidelines. 

Section  37.64     What  procedures  must 
the  Director  follow  when  CRC  has 
completed  a  post-approval  compliance 
review? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR 
34.40(c)(3).  However,  the  requirement 
that  the  Director  inform  the  recipient  of 
the  results  of  the  review  within  210 
days  of  the  issuance  of  the  Notification 
Letter  has  been  deleted.  This  change 
was  made  because  CRC  has  decided  to 
establish  such  internal  agency  time 
frames  in  interna!  agencv  guidelines 
issued  by  the  Director,  rather  than 
through  rulemaking. 

In  addition,  consistent  with  plain- 
language  guidelines,  the  section  has 
been  slightly  rewritten  to  clarif\'  it.  Also, 
the  references  to  sections  in  part  34 
have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
These  changes  are  not  intended  to  alter 
the  meaning  of  the  paragraph. 

.Serf/on  37.65  What  is  the  Director's 
authority  to  monitor  the  activities  of  a 
Governor? 

This  section  is  identical  to  29  CFR 
34.34(a)  and  (b),  with  the  following 
exceptions: 


(1)  References  to  JTPA  have  been 
replaced  by  references  to  WIA;  and 

(2)  The  references  to  sections  in  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  section. 

The  corresponding  paragraphs  in  the 
JTPA  nondiscrimination  regulations 
were  located  in  Subpart  C  (  "Govemor's 
Responsibilities").  The  section  was 
moved  to  Subpart  D  and  included  with 
procedures  about  compliance  reviews 
because  it  deals  with  the  Director's 
authority  to  review  documents  prepared 
by  and  actions  taken  by  a  Governor 
under  this  part.  This  change  was  not 
intended  to  alter  the  meaning  of  the 
section. 

Paragraph  (c)  of  Section  34.34 
provided  that  "[t]he  procedures 
contained  in  fSJubpart  D"  would  apply 
to  the  Director's  monitoring  activities. 
Because  the  section  has  been  moved  to 
Subpart  D,  this  paragraph  has  become 
redundant,  and  has  been  deleted. 

Section  3  7. 66     What  happens  if  a 
recipient  fails  to  submit  requested  data, 
records,  and/or  information,  or  fails  to 
provide  CRC  with  the  required  access? 

This  section  contains  the  same 
general  requirements  as  29  CFT? 
34.41(a).  The  reference  to  the 
"Directorate"  (the  Directorate  of  Civil 
Rights,  the  previous  title  of  the  Civil 
Rights  Center)  has  been  updated  to 
"CRC."  Also,  to  help  readers  find  the 
section  of  the  Interim  Final  Rule  that 
requires  a  recipient  to  provide  CRC  with 
access  to  sources  of  information,  a 
reference  to  that  section  has  been  added. 
Neither  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 

In  addition,  language  has  been  added 
that  specifies  that  recipients  must 
submit  or  provide  CRC  with  access  to 
data,  records,  and/or  information  "in  a 
timely  manner.  "  This  addition  was 
made  to  clarify  that  the  Director  may 
issue  a  Notice  to  Show  Cause  based 
upon  a  recipient's  delay  in  supplying 
the  records,  data,  information,  and/or 
access  sought  by  CRC. 

Section  37.67     What  information  must 
a  Notice  to  Show  Cause  contain? 

This  section  is  identical  to  29  CFR 
34.41(b),  and  includes  the  first  sentence 
of  34.41(c).  References  to  JTPA  have 
been  replaced  by  references  to  WL\. 
These  changes  are  not  intended  to 
change  the  meaning  of  this  section. 
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Section  3 7  68     How  may  a  recipient 

s/iovv  cause  why  enforcement 
f)roceedings  should  not  be  instituted? 

This  section  is  identical  to  the 
remainder  of  29  CFR  34.41(c),  with  the 
following  exceptions: 

( 1 )  The  references  to  sections  in  part 
■(4  ha%e  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule; 
and 

(2)  References  to  the  "Directorate" 
have  been  updated  to  "CRC." 

Neither  of  these  changes  is  intended 
to  alter  the  meaning  of  this  section. 

Section  37.69     What  happens  if  a 
recipient  fails  to  show  cause? 

This  section  is  identical  to  29  CFR 
34, 41(d),  except  that  the  reference  to  a 
section  in  part  34  has  been  changed  to 
reflect  the  numbering  of  this  Interim 
Final  Rule  This  change  is  not  intended 
to  alter  the  meaning  of  this  section. 

Complaint  Processing  Procedures 

Section  37. 70     Who  may  file  a 
complaint  concerning  discrimination 
connected  with  WIA  Title  I? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(a). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  to  improve  its  readability. 
This  change  is  not  intended  to  alter  the 
meaning  of  this  section. 

Section  37.71     Where  may  a  complaint 

be  filed? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(b). 
Consistent  with  plain- language 
guidelines,  the  section  has  been  slightly 
rewritten  to  improve  its  clarity.  This 
change  is  not  intended  to  alter  the 
meaning  of  this  section. 

Section  37. 72     When  must  a  complaint 
be  filed? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(c). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  to  improve  its  clarity.  This 
change  is  not  intended  to  alter  the 
meaning  of  this  section. 

Set  f ion  37. 73     What  information  must 
a  complaint  contain? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(d),  except 
that,  for  the  ease  of  the  reader,  the 
information  in  the  second  sentence  of 
.Section  34  43(cl)(4)(iii)  has  been  placed 
in  the  next  section.  Consistent  with 
plain-language  guidelines,  the  section 
has  been  slightlv  rewritten  to  improve 
its  claritv  This  c:hange  is  not  intended 
to  alter  the  meaning  of  this  section. 


Section  37.74     Are  there  any  forms  that 
a  complainant  may  use  to  file  a 
complaint? 

This  section  contains  the  same 
requirements  as  the  second  sentence  of 
Section  34.43(d)(4)(iii).  Consistent  with 
plain-language  guidelines,  the  section 
has  been  slightly  rewritten  to  improve 
its  clarity.  In  addition,  for  the 
convenience  of  the  reader,  the  section 
now  explains  where  complainants  or 
their  representatives  may  obtain  the 
forms. 

Section  37.75    Is  there  a  right  of 
representation  in  the  complaint 
process? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(e). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  to  improve  its  clarity.  This 
change  is  not  intended  to  alter  the 
meaning  of  this  section. 

Section  37.76     What  are  the  required 
elements  of  a  recipient's  discrimination 
complaint  processing  procedures? 

Much  of  this  section  is  new.  It 
includes  most  of  the  general  information 
contained  in  29  CFR  34  42(a),  which 
requires  a  recipient  to  adopt  and 
publish  procedures  for  processing 
discrimination  complaints,  and  34.42(c). 
which  requires  the  recipient  to  provide 
the  complainant  with  written  notice  of 
the  resolution  of  the  complaint.  (As 
discussed  earlier  in  this  preamble,  the 
material  in  29  CFR  34.42(b).  which 
charges  a  recipient's  Equal  Opportunity 
Officer  with  the  responsibility  for 
adopting  and  publishing  these 
procedures,  has  been  moved  to  Section 
37.25(d).  "What  are  the  responsibilities 
of  an  Equal  Opportunity  Officer?"  In 
addition,  the  information  in  the  third 
sentence  of  Section  34.42(a)  has  been 
moved  to  the  next  section.)  However, 
this  section  includes  the  following 
changes. 

(1)  The  period  for  recipients  to 
process  discrimination  complaints  has 
been  extended,  from  60  to  90  days.  See 
Paragraphs  37.76(a)  and  37.76(bj(5). 
This  change  has  been  made  in  response 
to  concerns  raised  by  recipients  that  60 
days  was  not  enough  time  in  which  to 
give  a  complaint  appropriate  attention. 

(2)  A  list  of  specific  elements  that 
must  be  included  in  each  recipient's 
complaint  processing  procedures  has 
been  added.  See  Paragraphs  37.76(b) 
and  (c).  This  change  has  been  made 
because  a  number  of  recipients  have 
requested  more  extensive  guidance 
about  the  steps  that  must  be  taken  in 
order  to  process  a  complaint  fairly  and 
effectively.  As  this  section  notes,  the  list 


is  intended  onlv  as  a  baseline:  recipients 
may  include  additional  elements  in 
their  complaint  processing  procedures, 
as  long  as  the  procedures  allow  for 
resolution  of  the  complaint  within  90 
davs. 

(3)  The  section  requires  recipients  to 
adopt  procedures  for  alternative  dispute 
resolution  (ADR).  See  Paragraph 
37.76(c),  This  requirement  was  added  in 
response  to  input  from  complainants 
and  recipients  who  wanted  a  more 
flexible,  less  adversarial  means  of 
resolving  discrimination  complaints. 
(CRC  itself  is  adopting  procedures  that 
will  allow  complainants  and 
respondents  to  mediate  complaints  filed 
with  the  Director.  See  the  discussion  of 
Section  37.89.  later  in  this  preamble.) 
The  section  also  includes  procedures 
through  which  any  party  to  an 
agreement  reached  under  ADR  may 
complain  to  the  Director  if  the 
agreement  is  breached.  See  Paragraph 
37.76(c)(2).  CRC  believes  that 
complainants  and  recipients  will  be 
more  willing  to  resolve  complaints 
through  ADR  if  the  parties  know  that 
they  have  a  means  of  enforcing  the 
agreements  reached  through  that 
procedure.  However,  in  the  event  that 
the  ADR  process  does  not  resolve  a 
complaint,  the  section  provides  that  a 
complainant  may  file  a  complaint  with 
the  Director  within  30  days  of  the  date 
on  which  the  ADR  process  terminates. 
CRC  is  particularly  interested  in 
receiving  comments  about  this  new- 
requirement. 

(4)  The  section  has  given  a  formal 
name.  "Notice  of  Final  Action,"  to  the 
written  notification  that  a  recipient 
must  give  a  complainant  when  the 
recipient  has  finished  processing  a 
complaint.  Because  29  CFR  34.42(c) 
already  required  such  a  written 
notification,  this  change  is  not  a 
substantive  change  in  the  section. 

Section  37.77     Who  is  responsible  for 
developing  and  publishing  complaint 
processing  procedures  for  senice 
providers'' 

Generally,  this  section  contains  the 
same  requirements  as  the  third  sentence 
of  29  CFR  34.42(a).  Consistent  with 
plain-language  guidelines,  the  section 
has  been  slightly  rewritten  to  improve 
its  clarity.  Also.  JTPA-related 
terminology  (the  references  to  SDA 
grant  recipients  and  Substate  grantees) 
has  been  replaced  by  VVIA-related 
terminology  (the  reference  to  the  LWIA 
grant  recipient).  Neither  of  these 
changes  is  intended  to  alter  the  meaning 
of  this  section. 

The  final  sentence  has  been  added  to 
the  section  to  clarif}'  that  ser\ice 
providers  are  obliged  to  follow  the 
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procedures  adopted  and  published  on 
their  behalf. 

Section  37. 78     Does  a  recipient  have 
any  special  obligations  in  cases  in 
which  the  recipient  determines  that  it 
has  no  jurisdiction  over  a  complaint? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(f)(5). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  and  presented  in  outline  form 
to  improve  its  readability.  Also, 
references  to  [TPA  have  been  replaced 
by  references  to  VVIA.  Neither  of  these 
changes  is  intended  to  alter  the  meaning 
of  this  section. 

Section  37. 79    If,  before  the  90-dav 
period  has  expired,  a  recipient  issues  a 
.\otice  of  Final  Action  with  which  the 
complainant  is  dissatisfied,  how  long 
does  the  compiamant  have  to  file  a 
complaint  with  the  Director? 

This  section  contains  the  same 
general  information  as  29  CFR 
34.43(0(1)  C;onsistent  with  plain- 
language  guidelines,  the  section  has 
been  slightly  rewritten  to  improve  its 
clarity.  Also,  references  to  the  60-day 
period  allowed  for  processing 
complaints  under  the  fTPA 
nondiscrimination  regulations  have 
been  replaced  by  references  to  the 
newly-extended  90-day  period  allowed 
under  WIA.  and  the  new  term  "Notice 
of  Final  Action"  has  been  used  to  refer 
to  the  WTitten  notification  that  a 
recipient  must  provide  a  complainant 
when  the  recipient  has  completed  its 
processing  of  a  complaint. 

Section  37.80     What  happens  if  a 
recipient  fails  to  issue  a  \'otice  of  Final 
Action  within  90  days  of  the  date  on 
which  a  complaint  was  filed? 

This  section  contains  the  same 
general  information  as  29  CFR 
34.43(f)(3).  Consistent  with  plain- 
language  guidelines,  the  section  has 
been  slightly  rewritten  to  improve  its 
clarity.  Also,  references  to  the  60-day 
period  allowed  for  processing 
complaints  under  the  JTPA 
nondiscrimination  regulations  have 
been  replaced  by  references  to  the 
newly-e.xtended  90-day  period  allowed 
under  VVIA.  and  the  new  term  ".Notice 
of  Final  Action"  has  been  used  to  refer 
to  the  written  notification  that  a 
recipient  must  provide  a  complainant 
when  the  recipient  has  completed  its 
processing  of  a  complaint. 

This  section  deals  only  with  a 
complainant's  rights  if  a  recipient  fails 
to  issue  a  Notice  of  Final  Action  within 
the  required  period.  Recipients  should 
be  aware  that  in  such  circumstances,  the 


Director  has  the  right  to  take  appropriate 
action  against  the  recipient. 

Section  37.81     Are  there  any 
circumstances  under  which  the  Director 
may  extend  the  time  limit  for  filing  a 
complaint  with  him  or  her? 

This  section  contains  the  same 
requirements  as  29  CFR  34.43(0(4). 
Consistent  with  plain-language 
guidelines,  the  section  has  been  slightly 
rewritten  and  presented  in  outline  form 
to  improve  its  readability.  Also,  the 
reference  to  a  section  in  part  34  has 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule,  and  a  final 
sentence  has  been  added  to  clarify  and 
emphasize  that  the  burden  of  showing 
good  cause  for  extending  the  time  limit 
rests  with  the  complainant. 

Section  37.82     Does  the  Director  accept 
every  complaint  for  resolution? 

This  section  consolidates  information 
contained  in  29  CFR  34  43(g)(1),  (g)(5), 
and  (g)(6).  Consistent  witli  plain- 
language  guidelines,  the  material  has 
been  slightly  rewTitten  and  presented  in 
outline  form  to  improve  its  readability. 
Also,  the  information  in  Paragraph 
37.82(c),  explaining  that  CRC  need  not 
investigate  a  complaint  about  a  matter 
that  it  has  already  decided,  has  been 
added.  A  "complaint  about  a  matter  that 
it  has  already  decided"  is  a  complaint 
about  the  same  set  of  facts  that  CRC  has 
already  considered  and  decided  in  a 
previous  case.  This  addition  does  not 
change  CRC's  authority  in  any  way:  it  is 
intended  only  to  notify-  complainants 
and  respondents  about  CRC's  practices. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 

Section  37.83     What  happens  if  a 
complaint  does  not  contain  enough 
information? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR 
34.43(g)(3).  Consistent  with  plain- 
language  guidelines,  the  material  has 
been  slightly  rewritten  and  presented  in 
outline  form  to  improve  its  readability. 
Also,  the  provision  requiring  that  a 
complainant  must  submit  the  requested 
additional  information  within  15  davs 
has  been  eliminated.  This  change  has 
been  made  in  order  to  provide  the 
Director  with  the  flexibility  to  require  a 
longer  or  shorter  response  period,  if 
appropriate  in  a  particular  case. 

Section  37.84     What  happens  if  CRC 
does  not  have  jurisdiction  over  a 
complaint? 

This  section  contains  the  same 
general  information  as  29  CFR 
34.43(g)(5).  Consistent  with  plain- 
language  guidelines,  the  section  has 


been  slightly  rewritten  to  improve  its 
clarity.  Also,  the  reference  to  the 
"Directorate  "  has  been  updated  to 
"CRC."  Neither  of  these  changes  is 
intended  to  alter  the  meaning  of  this 
section. 

Section  37.85    Are  there  any  other 
circumstances  in  which  the  Director  will 
send  a  complaint  to  another  authority? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR  34.43(g)(7) 
and  (8),  with  additional  material 
necessitated  by  the  requirements  of  the 
WIA  program.  Differences  between  this 
section  and  the  corresponding 
paragraphs  of  the  JTPA 
nondiscrimination  regulations  are  set 
forth  below. 

Paragraph  37.85(a):  This  paragraph 
generally  contains  the  same 
requirements  as  29  CFR  34.43(g)(7), 
except  that  the  requirement  that  the 
Director  advise  the  complainant  and  the 
respondent  about  the  referral  has  been 
moved  to  paragraph  (d).  In  addition, 
consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten.  Neither  of  these 
changes  is  intended  to  alter  the  meaning 
of  this  paragraph. 

Paragraph  37.85(b):This  paragraph 
generally  contains  the  same 
requirements  as  29  CFR  34.43(g)(8). 
except  that  the  requirement  that  the 
Director  advise  the  complainant  and  the 
respondent  about  the  referral  has  been 
moved  to  paragraph  (d).  In  addition, 
consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  and  presented  in 
outline  form  to  improve  its  readability. 
Also,  the  reference  to  JTPA  has  been 
replaced  by  a  reference  to  WIA.  None  of 
these  changes  is  intended  to  alter  the 
meaning  of  this  paragraph. 

Paragraph  37.85(cJ:  Tne  material  in 
this  paragraph  is  new.  Under  the  One- 
Stop  system  established  by  WIA,  CRC 
may  have  dual  jurisdiction,  with 
Federal  grantmaking  agencies  other  than 
the  Department  of  Labor,  over 
complaints  that  allege  discrimination  by 
One-Stop  partners  financially  assisted 
by  those  other  grantmaking  agencies. 
This  paragraph  sets  forth  the  general 
procedures  that  will  be  used  to 
determine  whether  CRC  will  retain  such 
complaints  for  processing  or  refer  them 
to  the  other  grantmaking  agencies  for 
appropriate  action  in  accordance  with 
the  Federal  grantmaking  agency's 
applicable  regulations.  CRC  will  enter 
into  Memoranda  of  Understanding 
(MOUs)  with  the  appropriate  Federal 
grantmaking  agencies  to  ensure  that 
complaints  will  be  referred  in 
accordance  with  these  guidelines.  These 
MOUs,  which  will  contain  more  specific 
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rfiferral  procedures,  will  be  published  in 
the  Federal  Register  In  addition,  the 
Dt'partment  encourages  local  Workforce 
investment  Boards,  in  developing  the 
MOUs  required  by  Section  121(c)  of 
WIA.  to  include  in  those  MOUs 
provisuins  regarding  the  appropriate 
referral  of  any  suc:h  complaints  filed  at 
the  local  level. 

Paragraph  37.83(dj:  The  material  in 
this  paragraph  comes  from  both  29  CFR 
.i4.43(g)(^)  And  (H).  as  noted  above.  It 
has  been  placed  in  a  separate  paragraph 
to  improve  the  readability  of  this 
section. 

Section  37.86     What  must  the  Director 
do  if  he  or  she  determines  that  a 
complaint  will  not  be  accepted? 

Generallv.  this  section  contains  the 
same  requirements  as  29  CFR 
34.4.3(g)(6).  Consistent  with  plain- 
language  guidelines,  the  material  has 
been  slightly  rewritten  to  improve  its 
c;laritv  In  addition,  the  wording 
rt'fernng  to  circumstances  in  which  a 
complaint  "will  not  be  investigated"  has 
been  changed  to  "will  not  be  accepted." 
This  change  has  been  made  to  reflect  the 
addition  of  the  mediation  option  to 
r.RC's  complaint  processing  procedures: 
where  a  complainant  and  respondent 
agree  to  mediate  the  complaint.  CRC 
will  conduct  an  investigation  only  if  the 
mediation  fails,  or  if  one  of  the  parties 
breaches  the  agreement  reached  through 
the  mediation.  See  Section  37.89. 

Section  37.87     What  must  the  Director 
do  if  he  or  she  determines  that  a 
complaint  will  be  accepted? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR 
34.43(g)(l)(i)  and  (ii).  Consistent  with 
plain-language  guidelines,  the  material 
has  been  slightlv  rewritten  to  improve 
Its  claritv.  In  addition,  the  following 
changes  have  been  made: 

(1)  The  reference  to  the  "Directorate" 
has  been  changed  to  the  "Director." 
because  it  is  he  or  she  who  has  the 
authority  to  determine  whether  a 
complaint  will  be  accepted. 

(2)  The  Director  is  now  required  to 
notify  the  grantniaking  agency,  as  well 
as  the  complainant  and  the  respondent, 
when  a  complaint  is  accepted.  This 
requirement  has  been  added  because 
CRC's  o.xperience  has  shown  that  when 
grantmaking  agencies  are  aware  of 
discrimination  ( omplaints,  those 
complaints  are  more  likely  to  be 
resolved  successfully,  and  recipients  are 
more  likelv  to  complv  with  their 
obligations  regarding  nondiscrimination 
and  equal  opportunity. 

(3)  The  Director  is  also  required  to 
provide  notice  about  any  issues  over 
which  he  or  she  has  not  accepted 


jurisdiction,  and  the  reasons  why  those 
issues  have  been  rejected.  This 
requirement  has  been  added  in  order  to 
provide  complainants  and  respondents 
with  reasonable  notice  of  the  Director's 
determinations  about  the  entire 
complaint. 

Section  37.88     Who  may  contact  CRC 
for  information  about  a  complaint? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR 
34.43(g)(2).  Consistent  with  plain- 
language  guidelines,  the  material  has 
been  slightly  rewritten  to  improve  its 
clarity.  Also,  a  second  sentence  has 
been  added  in  order  to  clarify  that  the 
Director  has  the  authority  to  determine 
what  information  about  a  complaint 
should  be  released. 

Section  37.89     May  the  Director  offer 
the  parties  to  a  complaint  the  option  of 
mediation? 

This  section  is  new.  Like  the 
provisions  allowing  recipients  to 
include  provisions  for  ADR  in  their 
complaint  processing  procedures,  this 
option  was  added  in  response  to 
concerns  of  complainants  and  recipients 
who  wanted  a  more  flexible,  less 
adversarial  means  of  resolving 
discrimination  complaints.  CRC  is 
particularly  interested  in  receiving 
comments  concerning  this  section. 

Determinations 

Section  37.90     If  a  complaint  is 
investigated,  what  must  the  Director  do 
when  the  investigation  is  completed? 

This  section  contains  information 
from  29  CFR  34.43(g)(9),  (9)(i),  and 
(9)(ii).  Consistent  with  plain-language 
guidelines,  the  material  has  been 
rewritten  and  reorganized  slightly,  and 
presented  in  outline  form  to  improve  its 
readability.  Also,  the  Director  is  now 
required  to  notify  the  grantmaking 
agency  about  his  or  her  determination 
whether  the  respondent  has  violated  the 
nondiscrimination  and  equal 
opportunity  provisions.  This 
requirement  was  added  for  the  reasons 
listed  in  the  discussion  of  Section  37.87. 

Section  37.91     What  notice  must  the 
Director  issue  if  he  or  she  finds 
reasonable  cause  to  believe  that  a 
violation  has  taken  place? 

This  section  contains  information 
from  29  CFR  34.43(g)(9)(i)  Consistent 
with  plain-language  guidelines,  the 
material  has  been  rewritten  and 
reorganized  slightly  to  improve  its 
clarity.  Also,  references  to  sections  in 
part  34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 


Section  37.92     What  notice  must  the 

Director  issue  if  he  or  she  finds  no 
reasonable  cause  to  believe  that  a 
violation  has  taken  place? 

This  section  contains  information 
from  29  CFR  34.43{g)(9)(ii).  Consistent 
with  plain-language  guidelines,  the 
material  has  been  slightlv  rewritten  to 
impro\'e  its  clarity.  These  changes  are 
not  intended  to  alter  the  meaning  of  the 
section. 

Section  37.93     What  happens  if  the 
Director  finds  that  a  violation  has  taken 
place,  and  the  recipient  fails  or  refuses 
to  take  the  corrective  action  listed  in  the 
Initial  Determination:' 

This  section  contains  information 
from  29  CFR  34.46(a)(1).  Consistent 
with  plain-language  guidelines,  the 
material  has  been  slightly  rewritten  to 
improve  its  clarity.  These  changes  are 
not  intended  to  alter  the  meaning  of  the 
section. 

Section  37.94     What  corrective  or 
remedial  actions  may  be  imposed 
where,  after  a  compliance  review  or 
complaint  investigation,  the  Director 
finds  a  violation  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.44.  The 
material  has  been  slightly  rewritten  to 
improve  its  clarity.  Also,  the  references 
to  other  regulator^'  sections  within  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule, 
and  references  to  jl'FA  have  been 
changed  to  refer  to  WL'X.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 

Section  37.95     What  procedures  apply 
if  the  Director  finds  that  a  recipient  has 
violated  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.4,5  (a)  and 
(b).  Cionsistent  with  plain-language 
guidelines,  the  material  has  been 
rewritten  and  reorganized  slightly  to 
improve  its  clarity.  Some  of  the  material 
has  been  presented  in  outline  form. 
Also,  the  references  to  other  regulatory 
sections  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule,  and  references  to 
JTPA  have  been  changed  to  refer  to 
WIA.  None  of  these  changes  is  intended 
to  alter  the  meaning  of  the  section. 

The  section  makes  reference  to  a 
written  Conciliation  Agreement.  CRC, 
not  the  recipient  or  the  Governor, 
prepares  the  initial  draft  of  this 
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document.  See  also  the  discussion  in 
this  preamble  about  Section  37.97. 

Section  37.96     What  are  the  required 
elements  of  a  written  assurance? 

This  section  contains  the  same 
n^quirements  as  29  CFR  34.45(c)(1). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
.slightly  rewritten  to  improve  its  clarity. 
These  changes  are  not  intended  to  alter 
the  meaning  of  the  section. 

Section  37.97    What  are  the  required 
elements  of  a  Conciliation  Agreement? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR 
34.4,5(c)(2).  Consistent  with  plain- 
language  guidelines,  the  material  has 
been  slightly  rewritten  to  improve  its 
clarity.  These  changes  are  not  intended 
to  alter  the  meaning  of  the  section. 

As  noted  above  in  the  discussion  of 
Section  37.95,  CRC,  not  the  recipient  or 
the  Governor,  prepares  the  initial  draft 
of  the  Conciliation  Agreement. 

Section  37.98     When  will  the  Director 

conclude  that  compliance  cannot  be 
secured  by  voluntary  means? 

This  section  contains  the  same 

requirements  as  29  CFR  34.46(a). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  claritv. 
Also,  the  references  to  other  regulators- 
sections  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule,  These  changes  are 
not  intended  to  alter  the  meaning  of  the 
section. 

Section  3  7. 99    If  the  Director  concludes 
that  compliance  cannot  be  secured  bv 
voluntary  means,  what  actions  must  he 
or  she  take? 

This  section  includes  information 

from  29  CFR  34.46(b)  (1).  (2),  and  (3). 
The  subparagraphs  from  Paragraph 
34  46(b)(1)  that  describe  the  required 
elements  of  a  Final  Determination  have 
been  moved  to  the  next  section.  Also, 
the  material  in  this  section  has  been 
slightly  rewritten  to  improve  its  clarity. 
Neither  of  these  changes  is  intended  to 
alter  the  meaning  of  this  section. 

Section  37.100     What  information  must 
a  Final  Determination  contain? 

This  section  contains  the  same 
requirements  as  29  CFR  34.46(a)  and  (b). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
rewritten  and  reorganized  slightly  to 
improve  its  clarity,  and  the  references  to 
other  regulatory  sections  within  part  34 
have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule.  In 
addition,  in  Paragraph  37.100(f)(1), 


language  has  been  added  to  clarify  that 
the  Department  may  withhold  a  grant 
applicant's  or  recipient's  WIA  Title  I- 
funded  Federal  financial  assistance  in 
whole  or  in  part.  This  change  does  not 
expand  the  Department's  authority;  it 
has  been  added  solely  to  provide 
recipients  with  notice  of  the 
Department's  actual  practice. 

Section  37.101     Whom  must  the 
Director  notify  of  a  finding  of 
noncompliance? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR  34.47. 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
In  addition.  language  has  been  added  to 
clarif\-  that  the  Director  will  notify  the 
grant  applicant  or  recipient,  as  well  as 
the  grantmaking  agency  and  the 
Assistant  Attorney  General.  This  change 
has  been  made  to  reflect  the  Director's 
actual  practice  and  the  requirements  of 
the  preceding  sections. 

Breaches  of  Conciliation  Agreements 

Section  37.102     What  happens  if  a 
grant  applicant  or  recipient  breaches  a 
Conciliation  Agreement? 

This  section  contains  the  same 
requirements  as  29  CFR  34.48(b).  The 
phrase  "through  the  Governor  or  bv 
other  means"  has  been  eliminated  as 
redundant.  This  change  is  not  intended 
to  alter  the  meaning  of  this  section. 

Section  37.103     Whom  must  the 
Director  notify  about  a  breach  of  a 
Conciliation  Agreement? 

This  section  contains  the  same 
requirements  as  29  CFR  34.48(c). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
In  addition,  the  Director  is  now  required 
to  notify  the  grantmaking  agency,  for  the 
reasons  listed  in  the  discussion  of 
Section  37.87. 

Section  37. 1 04     What  information  must 
a  Notification  of  Breach  of  Conciliation 
Agreement  contain? 

This  section  contains  the  same 
requirements  as  29  CFR  34.48(d}. 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
In  addition,  the  references  to  other 
regulatory  sections  within  part  34  have 
been  changed  to  reflect  the  numbering 
of  this  Interim  Final  Rule.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 


Section  37.105     Whom  must  the 
Director  notify  if  enforcement  action 
undera  Notification  of  Breach  of 
Conciliation  Agreement  is  commenced? 

This  section  contains  the  same 
requirements  as  29  CFR  34.48(e). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  and  presented  in 
outline  form  to  improve  its  readability. 
These  changes  are  not  intended  to  alter 
the  meaning  of  the  section 

Subpart  E — Federal  Procedures  For 
Effecting  Compliance 

Section  37.110    What  enforcemen t 
procedures  does  the  Department  follow 
to  effect  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part? 

This  section  contains  the  same 
requirements  as  29  CFR  34.50. 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
Also,  references  to  JTPA  have  been 
changed  to  refer  to  WIA,  and  references 
to  other  regulatory  sections  within  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  the  section. 

Section  37.111     What  hearing 
procedures  does  the  Department  follow? 

This  section  contains  the  same 
requirements  as  29  CFR  34.51. 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
Also,  references  to  another  regulatory 
section  within  part  34  have  been 
changed  to  reflect  the  numbering  of  this 
Interim  Final  Rule,  and  the  current 
address  of  the  Office  of  Administrative 
Law  Judges  has  been  provided  for  the 
convenience  of  the  reader.  None  of  these 
changes  is  intended  to  alter  the  meaning 
of  the  section. 

Section  37.112     What  procedures  for 
initial  and  final  decisions  does  the 
Department  follow? 

This  section  contains  the  same 
requirements  as  29  CFR  34.52(a)  and  (b). 
Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
Also,  references  to  JTPA  have  been 
changed  to  refer  to  WIA,  and  references 
to  other  regulatory  sections  within  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
None  of  these  changes  is  intended  to 
alter  the  meaning  of  the  section. 
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Srction  37.113     What  procedure  does 
the  Department  follow  to  suspend, 
terminate,  withhold,  deny  or 
discontinue  WIA  Title  I  financial 
assistance? 

Generally,  this  section  contains  the 
same  requirements  as  29  CFR  34.53(a). 
Consistent  with  plain-language 
guidolines.  the  material  has  been 
slii^htlv  re-punctuated  to  improve  its 
cLintv.  Also,  references  to  ITPA  have 
been  changed  to  refer  to  WIA.  and 
references  to  other  regulatory  sections 
within  part  !4  have  been  changed  to 
rcfltH  t  the  nuiiibering  of  this  Interim 
Final  Rule.  None  of  these  changes  is 
intended  to  alter  the  meaning  of  the 
^e(  tion. 

In  addition,  language  has  been  added 
to  the  section  to  clarif>'  that  the 
Department  may  withhold  a  grant 
applicant's  or  recipients  WIA  Title  I 
financial  assistance  in  whole  or  in  part, 
as  explained  in  the  discussion  of 
Section  .^7.100. 

Section  37.114     What  procedure  does 
the  Department  follow  to  distribute  WIA 
Tit  If  I  financial  assistance  to  an 
alternate  recipient? 

This  section  is  identical  to  29  CFR 
.14  53(b].  except  that  the  reference  to 
ITPA  has  been  changed  to  refer  to  WIA. 
This  change  is  not  intended  to  alter  the 
meaning  of  the  section. 

Section  37.115     What  procedures  does 
the  Department  follow  for  post- 
termination  proceedings? 

This  section  contains  the  same 
general  requirements  as  29  CFR 
34.52(c).  Consistent  with  plain-language 
guidelines,  the  material  has  been 
slightly  rewritten  to  improve  its  clarity. 
Also,  references  to  ITPA  have  been 
changed  to  refer  to  WIA.  and  references 
to  other  regulatory  sections  within  part 
34  have  been  changed  to  reflect  the 
numbering  of  this  Interim  Final  Rule. 
None  of  these  chani^es  is  intended  to 
alter  the  meaning  of  the  section. 

In  addition,  the  sentence  providing 
that  "(rlestoration  to  eligibility  may  be 
conditioned  upon  the  grant  applicant  or 
recipient  entering  into  a  consent 
decree  "  has  been  deleted,  in  order  to 
clarifv'  that  the  grant  applicant  or 
recipient  must  actually  bring  itself  into 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
Section  188  and  this  part  before  being 
restored  to  eligibility  for  WIA  Tide  I 
financial  assistance. 

IV.  Regulatory  Procedures 

Executivf  (J'-der  1286b 

The  Department  of  Labor  has 
determined  that  this  Interim  Final  Rule 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  because 
this  action  wrill  not:  (1)  Have  an  annual 
effect  on  the  economy  of  SI 00  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition. 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  Create 
a  serious  inconsistency,  or  otherwise 
interfere,  with  an  action  taken  or 
planned  by  another  agency:  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligations 
of  recipients  thereof;  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

This  Interim  Final  Rule  does  not 
substantially  change  the  existing 
obligation  of  recipients  or  entities 
operating  Federally-assisted  programs  or 
activities  to  apply  a  policy  of 
nondiscrimination  and  equal 
opportunity  in  employment  or  services. 
The  Department  of  Labor  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  business 
entities.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Unfunded  Mandates  Reform 

Executive  Order  1287.S— This  rule 
will  not  create  an  unhinded  Federal 
Mandate  upon  emy  State,  local,  or  tribal 
government. 

Unfunded  Mandate  Reform  Act  of 
1995 — This  rule  will  not  include  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments  in  the  aggregate 
of  $100  million  or  more,  or  increased 
expenditures  by  the  private  sector  of 
$100  million  or  more. 

Paperwork  Reduction  Act 

Certain  sections  of  this  Interim  Final 
Rule,  including  §§  37.8,  37.9.  37.20, 
37.29,  37.30,  37.31,  37.34,  37.37,  37.38, 
37.39,  37.54,  37.73,  and  37.74.  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3507(d)),  the 
Department  of  Labor  has  submitted  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review.  Comments  must  be  submitted 
by  December  13,  1999  to:  Desk  Officer 
for  the  Department  of  Labor.  Civil  Rights 
Center,  Office  of  Management  and 
Budget,  725  17th  Street,  NW  (Rm 
10235),  Washington,  DC  20503.  Affected 


parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
this  document  until  DOL  publishes  in 
the  Federal  Register  the  control 
numbers  assigned  by  OMB  Publication 
of  the  control  numbers  notifies  the 
public  that  OMB  has  approved  this 
information  collection  requirement 
under  the  Paperwork  Reduction  Act  of 
1995. 

Request  for  Comments 

This  publication  implements  the 
nondiscrimination  and  equal 
opportunity  provisions  of  Section  188  of 
VVIA,  and  requests  comments  about  this 
Interim  Final  Rule  from  State  and  local 
governments;  public  interest  groups; 
current  and  potential  grant  applicants 
for  and  recipients  of  Federal  financial 
assistance  (particularly  current  and 
potential  providers  of  training  services); 
current  and  potential  beneficiaries  of 
such  Federal  financial  assistance;  other 
Federal  agencies;  and  the  public. 

Clarity  Of  This  Regulation 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998.  require  each  agency  to  WTite  all 
rules  in  plain  language,  The  Department 
invites  comments  on  how  to  make  this 
proposed  rule  easier  to  understand.  For 
example: 
— Have  we  organized  the  material  to  suit 

your  needs? 
— Are  the  requirements  in  the  rule 

clearly  stated? 
— Does  the  rule  contain  technical 

language  or  jargon  that  isn't  clear? 
— Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

understand? 
— Would  more  (but  shorter)  sections  be 

better? 
— Could  we  improve  clarity  by  adding 

tables,  lists,  or  diagrams? 
— What  else  could  we  do  to  make  the 

rule  easier  to  understand? 

Absence  of  Notice  of  Proposed 
Rulemaking 

After  full  and  fair  consideration  over 
the  months  since  passage  of  the 
Workforce  Investment  Act  of  1998.  the 
Department  of  Labor  has  determined 
that  it  is  in  the  public  interest  not  to 
publish  a  Notice  of  Proposed 
Rulemaking  (NPRM)  regarding 
implementation  of  Section  188  of  the 
Act.  but  instead  to  publish  this  Interim 
Final  Rule.  This  determination  is  based 
upon  the  schedule  for  implementation 
of  WIA. 

The  WIA  program  is  designed 
eventually  to  supersede  its  predecessor 
program,  the  Job  Training  Partnership 
Act  (]TPA)  program,  which  sunsets  on 


appears  in 
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lulv  1.  2000.  The  regulations 
implementing  ITPA  therefore  will 
remain  in  effect  until  that  date. 
However,  States  have  the  option  of 
implementing  WIA  Title  I-financially 
assisted  programs  and  activities  as  earlv 
as  July  1,  1999;  indeed,  the  Department 
is  encouraging  such  early 
implementation. 

CRC  is  issuing  the  regulations 
implementing  WIA's  nondiscrimination 
and  equal  opportunity  provisions  as  an 
Interim  Final  Rule  so  that  those 
regulations  will  he  in  place  as  soon  as 
possible  for  early-implementation  States 
and  their  recipients.  Generally,  the  Rule 
tracks  the  nondiscrimination  and  equal 
opportunity  regulations  in  place  under 
fTPA:  the  Rule  does,  however,  contain 
a  number  of  new  or  revised  provisions 
that  will  require  these  States  and  their 
recipients  to  take  action  before  the  date 
on  which  they  implement  WIA.  or  as 
soon  after  that  date  as  possible. 

For  example,  each  application  for 
financial  assistance  under  either  JTPA 
or  WIA  Title  1  must  contain  assurances 
regarding  the  grant  applicant's 
compliance  with  various  Federal  laws 
and  regulations  concerning 
nondiscrimination  and  equal 
opportunity.  For  the  WIA  program,  the 
required  assurance  has  been  rewritten  in 
plain  language.  The  new  language 
appears  in  Section  37.20  of  the  Interim 
Final  Rule.  Publication  of  the 
regulations  as  an  immediatelv-effective 
Interim  Final  Rule  will  eliminate  any 
possible  ambiguity  regarding  the 
language  that  grant  applicants  in  early- 
implementation  states  must  include  in 
their  applications  for  WIA  Title  1 
financial  assistance. 

Similarlv,  Section  37  76  of  the  Rule 
contains  a  list  of  elements  that  a 
recipient's  discrimination  complaint 
processing  procedures  must  include 
Although  the  JTPA  nondiscrimination 
regulations  contained  a  general 
requirement  that  recipients  adopt  and 
publish  complaint  processing 
procedures,  the  new  list  of  requisite 
elements  for  those  procedures  is  more 
detailed,  and  recipients  in  early- 
implementing  states  will  need  to  know 
as  soon  as  possible  the  actual 
requirements  for  those  procedures  in 
order  to  ensure  that  their  complaint 
processing  procedures  complv  with  the 
requirements  of  the  WIA  program. 
Publishing  an  Interim  Final  Rule,  rather 
than  an  NPRM,  will  assist  States  and 
recipients  by  providing  a  firm  list  of 
requirements  that  will  be  in  place  on  or 
soon  after  the  date  of  implementation, 
rather  than  a  proposed  list  that  might 
change  before  that  date. 


Furthermore,  the  Interim  Final  Rule 
sets  a  comment  period  to  elicit  any 
concerns  raised  by  the  rule.  The 
comment  period  takes  place  before  the 
final  rule  will  be  implemented,  so  that 
CRC  may  receive  comments  in  time  to 
consider  them  in  preparing  the  final 
rule  for  publication. 

For  the  above-listed  reasons,  the 
Department  of  Labor  finds  that 
publishing  an  NPRM,  and  providing  a 
period  for  notice  and  comment,  before 
implementing  this  Interim  Final  Rule 
would  be  contrary  to  the  public  interest, 
and  therefore  constitute  good  cause 
under  5  U.S.C.  553(b)(B)  for  pubUshing 
these  regulations  as  an  Interim  Final 
Rule.  Furthermore,  the  Department 
finds  that  the  above-listed  reasons  also 
constitute  good  cause  under  5  U.S.C. 
553(dH3)  for  waiving  the  customarv 
requirement  to  delay  the  effective  date 
of  a  regulation  for  30  days  following  its 
publication.  Therefore,  this  Interim 
Final  Rule  is  effective  immediately 
upon  publication. 

List  of  Subjects  in  29  CFR  Part  37 

Administrative  practice  and 
procedure.  Discrimination,  Civil  rights. 
Equal  education  opportunity.  Equal 
employment  opportunity.  Grant 
programs— Labor.  Individuals  with 
disabilities.  Investigations.  Reporting 
and  recordkeeping  requirements. 

Signed  at  Washington.  D.C.  this  22nd  day 
of  October  1999. 

Alexis  M.  Herman, 

Secretary  of  Labor. 

Accordingly,  title  29.  subtitle  A  of  the 
Code  of  Federal  Regulations  is  amended 

bv  adding  part  37  to  read  as  follows: 

PART  37— IMPLEMENTATION  OF  THE 
NONDISCRIMINATION  AND  EQUAL 
OPPORTUNITY  PROVISIONS  OF  THE 
WORKFORCE  INVESTMENT  ACT  OF 
1998  (WIA) 

Subpart  A — General  Provisions 

Sec. 

37.1  What  is  the  purpose  of  this  part? 

37.2  To  whom  does  this  pari  apply,  and 
what  is  the  scope  of  this  part? 

37.3  How  does  this  part  affect  a  recipient's 
other  obligations? 

37.4  What  definitions  apply  to  this  part? 

37.5  What  forms  of  discrimination  are 
prohibited  by  this  part? 

37.6  What  specific  discriminatory  actions, 
based  on  prohibited  grounds  other  than 
disability,  are  prohibited  by  this  part? 

37.7  What  specific  discriminatory  actions 
based  on  disability  are  prohibited  by  this 
part? 

37.8  What  are  a  recipient's  responsibilities 
regarding  reasonable  accommodation 
and  reasonable  modification  for 
individuals  with  disabilities? 


37.9  What  are  a  recipient's  responsibilities 
to  communicate  with  individuals  with 
disabilities? 

37.10  To  what  extent  are  a  recipient's 
employment  practices  covered  by  this 
part? 

37.1 1  To  what  extent  are  intimidation  and 
retaliation  prohibited  by  this  part? 

37.12  What  Department  of  Labor  office  is 
responsible  for  administering  this  part? 

37.13  Who  is  responsible  for  providing 
interpretations  of  this  part? 

37.14  Under  what  circumstances  may  the 
Secretary  delegate  the  responsibilities  of 
this  part? 

37.15  What  are  the  Director's 
responsibilities  to  coordinate  with  other 
civil  rights  agencies? 

37.16  What  is  this  part's  effect  on  a 
recipient's  obligations  under  other  laws,, 
and  what  limitations  apply? 

Subpart  B— Recordkeeping  and  Other 
Affirmative  Obligations  of  Recipients 

.\ssurances 

37.20  What  is  a  grant  applicant's  obligation 
to  provide  a  written  assurance? 

37.21  How  long  will  the  recipient's 
obligation  under  the  assurance  last,  and 
how  broad  is  the  obligation? 

37.22  How  must  covenants  be  used  in 
connection  with  this  part? 

Equal  OpportunitA  Officers 

37.23  Who  must  designate  an  Equal 
Opportunity  Officer? 

37.24  Who  is  eligible  to  ser\'e  as  an  Equal 
Opportunity  Officer? 

37.25  What  are  the  responsibilities  of  an 
Equal  Opportunity  Officer? 

37.26  What  are  a  recipient's  obligations 
relating  to  the  Equal  Opportunity 
Officer? 

37.27  What  are  the  obligations  of  small 
recipients  regarding  Equal  Opportunity 
Officers? 

37.28  What  are  the  obligations  of  service 
providers  regarding  Equal  Opportunity 
Officers? 

Notice  and  Communicatiun 

37.29  What  are  a  recipient's  obligations  to 
disseminate  its  equal  opportunity 
policy? 

37.30  What  specific  wording  must  the 
notice  contain? 

37.31  Where  must  the  notice  required  by 
§§  37.29  and  37.30  be  published? 

37.32  When  must  the  notice  be  provided? 

37.33  Who  is  responsible  for  meeting  the 
notice  requirement  with  respect  to 
service  providers? 

37.34  What  type  of  notice  must  a  recipient 
include  in  publications,  broadcasts,  and 
other  communications? 

37.35  What  are  a  recipient's  responsibilities 
to  provide  services  and  information  in 
languages  other  than  English? 

37.36  What  responsibilities  does  a  recipient 
have  to  communicate  information  during 
orientations? 
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Data  and  Information  Collection  and 
Maintenance 

37.37  What  are  a  recipient's  responsibilities 
to  collect  and  maintain  data  and  other 
information? 

37.38  What  information  must  grant 
applicants  and  recipients  provide  to 
CRC? 

37.39  How  long  must  grant  applicants  and 
recipients  maintain  the  records  required 
under  this  part? 

37.40  What  access  to  sources  of  information 
must  grant  applicants  and  recipients 
provide  the  Director? 

)7  41     What  responsibilities  do  grant 
applicants,  recipients,  and  the 
Department  have  to  maintain  the 
confidentiality  of  the  information 
collected? 

37.42     What  are  a  recipient's  responsibilities 
under  this  part  to  provide  universal 
access  to  WIA  Title  I-financially  assisted 
programs  and  activities? 

Subpart  C — Governor's 
Responsibilities  to  Implement  tiie 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  WIA 

37.50  To  whom  diir>  thi^  Miba'.ir'   ipply? 

37.51  What  are  a  C.uv«rnor  .>>  uver;.ight 
responsibilities? 

37  52     To  what  extent  may  a  Governor  be 

liable  for  the  actions  of  a  recipient  he  or 

she  has  financiallv  assisted  under  WIA 

Title  P 
37.53     What  are  a  (iovernor's  oversight 

responsibilities  regarding  ret  ipients' 

recordkeepmg? 
.17.54     That  are  a  Governor's  obligations  to 

develop  and  maintain  a  Methods  of 

Administration? 
37.55     When  must  the  Governor  carry  out 

his  or  her  obligations  with  regard  to  the 

Methods  of  .-Xdministration? 

Subpart  D — Compliance  Procedures 

37. bO     How  does  the  Director  evaluate 

compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of  WIA 
and  this  part? 

17  fil     Is  there  authority  to  issue  subpoenas? 

Compliance  Reviews 

37.62     What  are  the  authority  and 

procedures  for  conducting  pre-approval 
compliance  reviews? 

37  63     What  are  the  authority  and 

procedures  for  conducting  post-approval 
compliance  reviews? 

:\7  64     What  procedures  must  the  Director 
follow  when  CRC  has  completed  a  post- 
approval  (  ompliance  review? 

.i7.65     What  is  the  Director's  authority  to 
monitor  the  activities  of  a  Governor? 

37.66  What  happens  if  a  recipient  fails  to 
submit  requested  data,  records,  and/or 
information,  or  fails  to  provide  CRC  with 
the  required  access? 

37.67  What  information  must  a  Notice  to 
Show  Cause  contain? 

37.68  How  may  a  recipient  show  cause  why 
enforcement  proceedings  should  not  be 
instituted? 


37.69  What  happens  if  a  recipient  fails  to 
show  cause? 

Complaint  Processing  Procedures 

37.70  Who  may  file  a  complaint  concerning 
discrimination  connected  with  WIA  Title 
I? 

37.71  Where  may  a  complaint  be  filed? 

37.72  When  must  a  complaint  be  filed? 

37.73  What  information  must  a  complaint 
contain? 

37.74  Are  there  any  forms  that  a 
complainant  may  use  to  file  a  complaint? 

37.75  Is  there  a  right  of  representation  in 
the  complaint  process? 

37.76  What  are  the  required  elements  of  a 
recipient's  discrimination  complaint 
processing  procedures? 

37.77  Who  is  responsible  for  developing 
and  publishing  complaint  processing 
procedures  for  service  providers? 

37.78  Does  a  recipient  have  any  special 
obligations  in  cases  in  which  the 
recipient  determines  that  it  has  no 
jurisdiction  over  a  complaint? 

37.79  If,  before  the  90-day  period  has 
expired,  a  recipient  issues  a  Notice  of 
Final  Action  with  which  the 
complainant  is  dissatisfied,  how  long 
does  the  complainant  have  to  file  a 
complaint  with  the  Director? 

37.80  What  happens  if  a  recipient  fails  to 
issue  a  Notice  of  Final  Action  within  90 
days  of  the  date  on  which  a  complaint 
was  filed? 

37.81  Are  there  any  circumstances  under 
which  the  Director  may  extend  the  time 
limit  for  filing  a  complaint  with  him  or 
her? 

37.82  Does  the  Director  accept  every 
complaint  for  resolution? 

37.83  What  happens  if  a  complaint  does  not 
contain  enougli  information? 

37.84  What  happens  if  CRC  does  not  have 
jurisdiction  over  a  complaint? 

37.85  Are  there  any  other  circumstances  in 
which  the  Director  will  send  a  complaint 
to  another  authority? 

37.86  What  must  the  Director  do  if  he  or 
she  determines  that  a  complaint  will  not 
be  accepted? 

37.87  What  must  the  Director  do  if  he  or 
she  determines  that  a  complaint  will  be 
accepted? 

37.88  Who  may  contact  CRC  about  a 
complaint? 

37.89  May  the  Director  offer  the  parties  to 
a  complaint  the  option  of  mediation? 

Determinations 

37.90.    It  a  complaint  is  investigated,  what 
must  the  Director  do  when  the 
investigation  is  completed? 

37.91  What  notice  must  the  Director  issue 
if  he  or  she  finds  reasonable  (  ause  to 
believe  that  a  violation  has  taken  place? 

37.92  What  notice  must  the  Director  issue 
if  he  or  she  finds  no  reasonable  cause  to 
believe  that  a  violation  has  taken  [ilace' 

37.93  What  happens  if  the  Director  finds 
that  a  violation  has  taken  place,  and  the 
recipient  fails  or  refuses  to  take  the 
corrective  action  listed  in  the  Initial 
Determination? 


37.94  What  corrective  or  remedial  actions 
may  be  imposed  where,  after  a 
compliance  review  or  complaint 
investigation,  the  Director  finds  a 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part? 

37.95  What  procedures  apply  if  the  Director 
finds  that  a  recipient  has  violated  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part? 

37.96  What  are  the  required  elements  of  a 
written  assurance? 

37.97  What  are  the  required  elements  of  a 
Conciliation  Agreement? 

37.98  What  are  the  circumstances  under 
which  the  Director  will  conclude  that 
compliance  cannot  be  secured  by 
voluntar\  means? 

37.99  If  the  Director  concludes  that 
compliance  cannot  be  secured  by 
voluntary  means,  what  actions  must  he 
or  she  take? 

37.100  What  information  must  a  Final 
Determination  contain? 

37.101  Whom  must  the  Director  notify  of  a 
finding  of  noncompliance? 

Breaclies  of  Conciliation  Agreements 

37.102  What  happens  if  a  grant  applicant  or 
recipient  breaches  a  Conciliation 
Agreement? 

37.103  Whom  must  the  Director  notify 
about  a  breach  of  a  Conciliation 
.•\greement'' 

37.104  What  information  must  a 
Notification  of  Breach  of  C^onciliation 
Agreement  contain? 

37.105  Whom  must  the  Director  notify  if 
enforcement  action  under  a  Notification 
of  Breach  of  Omciliation  Agreement  is 
commenced? 

Subpart  E — Federal  Procedures  For 
Effecting  Compliance 

37.110  What  enforcement  procedures  does 
the  Department  follow  to  effect 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of  WIA 
and  thi.s  part? 

37.111  What  hearing  procedures  does  the 
Department  follow? 

37.112  What  procedures  for  initial  and  final 
decisions  does  the  Department  follow? 

37.113  What  procedure  does  the 
Department  follow  to  suspend, 
terminate,  withhold,  deny  or  discontinue 
WIA  Title  1  financ;ial  assistance? 

37.1 14  What  procedure  does  the 
Department  follow  to  distribute  WLA 
Title  I  financial  assistance  to  an  alternate 
recipient? 

37.115  What  procedures  does  the 
Department  follow  for  post-termination 
procieedings'i' 

Authority:  Sections  134(b),  13f>(d)(2)(F). 
13B(e).  172(al.  lB3(c).  185(c)(2),  185(d)(1)(E), 
186.  187  and  188  of  the  Workforce 
Investment  .Act  of  1998.  29  U.S.C.  2801  et 
seq.;  Title  VI  of  the  Civil  Rights  Act  of  1964. 
as  amended.  42  U.S.C.  2000d.  et  seq.:  Section 
504  of  the  Rehabilitation  .-Xct  of  1973.  as 
amended.  29  U.S.C.  794;  the  Age 
Discrimination  Act  of  1975,  as  amended.  42 
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U.S.C.  6101 ;  and  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended,  20  U.S.C. 

1681. 

Subpart  A — General  Provisions 

§  37.1     What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to 
implement  the  nondiscrimination  and 
equal  opportunity  provisions  of  the 
Workforce  investment  Act  of  1998 
(WIA),  which  are  contained  in  section 
188  of  WIA.  Section  188  prohibits 
discrimination  on  the  grounds  of  race, 
color,  religion,  sex.  national  origin,  age. 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  a  WIA  Title  I-financiallv 
assisted  program  or  activity  This  part 
clarifies  the  application  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and 
provides  uniform  procedures  for 
implementing  them. 

§  37.2    To  whom  does  this  part  apply,  and 
what  is  the  scope  of  this  part? 

(a)  This  part  applies  to: 

(1)  Any  recipient,  as  defined  in  §  37.4; 

(2)  Programs  and  activities  that  are 
part  of  the  One-Stop  delivery  svstem 
and  that  are  operated  bv  One-Stop 
partners  listed  in  section  121(b)  of  WI.A. 
to  the  extent  that  the  programs  and 
activities  are  being  conducted  as  part  of 
the  One-Stop  delivery  system;  and 

(3]  The  employment  practices  of  a 
recipient  and/or  One-Stop  partner,  as 
provided  in  §37,10. 

(b)  Limitation  of  Applicatmn^  This 
part  does  not  applv  to: 

(1)  Programs  or  activities  that  are 
financially  assisted  by  the  Department 
exclusively  under  laws  other  than  Title 
I  of  WIA.  and  that  are  not  part  of  the 
One-Stop  delivery  system  (including 
programs  or  activities  implemented 
under,  authorized  by.  and/or  financiallv 
assisted  bv  the  Department  under. 
JTPA); 

(2)  Contracts  of  insurance  or  guarantv; 

(3)  The  ultimate  beneficiar>'  to  this 
program  of  Federal  financial  assistance; 

(4)  Federal  procurement  contracts, 
with  the  exception  of  contracts  to 
operate  or  provide  services  to  lob  Corps 
Centers;  and 

(5)  Federally-operated  Job  Corps 
Centers.  The  operating  Department  is 
responsible  for  enforcing  the 
nondiscrimination  and  equal 
opportunity  laws  to  which  such  Centers 
are  subject. 

§  37.3    How  does  this  part  affect  a 
recipient's  other  obligations? 

(a)  A  recipient's  compliance  with  this 
part  will  satisfy-  any  obligation  of  the 
recipient  to  comply  with  29  CFR  part 
31 ,  the  Department  of  Labor's 


regulations  implementing  Title  VI  of  the 
Civil  Rights  Act  of  1964.  as  amended 
(Title  VI),  and  with  Subparts  A.  D  and 
E  of  29  CFR  part  32.  the  Department's 
regulations  implementing  Section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (Section  504). 

(b)  29  CFR  part  32.  Subparts  B  and  C 
and  .Appendix  A.  the  Department's 
regulations  which  implement  the 
requirements  of  Section  504  pertaining 
to  employment  practices  and 
employment-related  training,  program 
accessibility,  and  reasonable 
accommodation,  are  herebv 
incorporated  into  this  part  bv  reference. 
Therefore,  recipients  must  comply  with 
the  requirements  set  forth  in  those 
regulator)'  sections  as  well  as  the 
requirements  listed  in  this  part. 

(c)  Recipients  that  are  also  public 
entities  or  public  accommodations,  as 
defined  by  Titles  II  and  III  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA),  should  be  aware  of  obligations 
imposed  by  those  titles. 

(d)  Similarly,  recipients  that  are  also 
employers,  employment  agencies,  or 
other  entities  covered  by  Title  I  of  the 
ADA  should  be  aware  of  obligations 
imposed  by  that  title, 

(e)  Compliance  with  this  part  does  not 
affect,  in  any  way,  any  additional 
obligation  that  a  recipient  may  have  to 
comply  with  the  following  laws  and 
their  implementing  regulations: 

(1)  Executive  Order  1 1246.  as 
amended; 

(2)  Sections  503  and  504  of  the 
Rehabilitation  Act  of  197.^1.  as  amended 
(29  U.S.C.  793  and  794); 

(3)  The  affirmative  action  provisions 
of  the  Vietnam  Era  \'eterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended  (38  U,S,C.  4212); 

(4)  The  Equal  Pay  Act  of  1963,  as 
amended  (29  U.S.C,  206d); 

(5)  Titles  VI  and  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended  (42  U.S.C. 
2000d  et  seq.  and  2000e  et  seq.]: 

(6)  The  Age  Discrimination  Act  of 
1975,  as  amended  (42  US.C  6101); 

(7)  The  Age  Discrimination  in 
Employment  Act  of  1967.  as  amended 
(29  U.S.C.  621); 

(8)  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (Title 
IX)  (20  U,S,C,  1681); 

(9)  The  Americans  with  Disabilities 
Act  of  1990.  as  amended  (42  U.S.C. 
12101  etseq.y.  and 

(10)  The  anti-discriminatinn  provision 
of  the  Immigration  and  Nationality  Act, 
as  amended  (8  U.S.C.  1324b). 

(f)  This  rule  does  not  preempt 
consistent  State  and  local  requirements. 

§  37.4    What  definitions  apply  to  this  part? 
As  used  in  this  part,  the  term 


Administrative  Law  Judge  means  a 
person  appointed  as  provided  in  5 
U.S.C.  3105  and  5  CFR  930.203,  and 
qualified  under  5  U.S.C.  557,  to  preside 
at  hearings  held  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

Aid,  benefits,  services,  or  training 
means  WIA  Title  I— financially  assisted 
services,  financial  or  other  aid.  or 
benefits  provided  by  or  through  a 
recipient  or  its  employees,  or  by  others 
through  contract  or  other  arrangements 
with  the  recipient.  "Aid.  benefits, 
ser\'ices,  or  training"  includes,  but  is 
not  limited  to: 

(1)  Core  and  intensive  services; ' 

(2)  Education  or  training; 

(3)  Health,  welfare,  housing,  social 
ser\'ice,  rehabilitation,  or  other 
supportive  sen'ices; 

(4)  Work  opportunities;  and 

(5)  Cash,  loans,  or  other  financial 
assistance  to  individuals. 

As  used  in  this  part,  the  term  includes 
any  aid.  benefits.  ser\ices.  or  training 
provided  in  or  through  a  facility  that  has 
been  constnicted.  expanded,  altered, 
leased,  rented,  or  otherwise  obtained,  in 
whole  or  in  part,  with  Federal  financial 
assistance  under  Title  I  of  WIA. 

Applicant  means  an  individual  who  is 
interested  in  being  considered  for  WIA 
Title  I — financially  assisted  aid. 
benefits.  ser\'ices.  or  training  bv  a 
recipient,  and  who  has  signified  that 
interest  by  submittmg  personal 
information  in  response  to  a  request  by 
the  recipient.  See  also  the  definitions  of 
"application  for  benefits,"  "eligible 
applicant/registrant,"  'participant," 
"participation,"  and  "recipient"  in  this 
section. 

Applicant  for  employment  means  a 
person  or  persons  who  make(s) 
application  for  employment  with  a 
recipient  of  Federal  financial  assistance 
under  WIA  Title  1. 

Application  for  assistance  means  the 
process  by  which  required 
documentation  is  provided  to  the 
Governor,  recipient,  or  Department 
before  and  as  a  condition  of  receiving 
WIA  Title  I  financial  assistance 
(including  both  new  and  continuing 
assistance). 

Application  for  benefits  means  the 
process  by  which  information, 
including  but  not  limited  to  a  completed 
application  form,  is  provided  bv 
applicants  or  eligible  applicants  before 
and  as  a  condition  of  receiving  WIA 
Title  I — financially  assisted  aid. 
benefits,  services,  or  training  from  a 
recipient. 

Assistant  Attorney  General  means  the 
Assistant  Attorney  General,  Civil  Rights 
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Division,  United  States  Department  of 

Justice. 

Assistant  Spcretary  means  the 
Assistant  .S^H'.rotarv  for  Administration 
and  Management.  L'nited  States 
Department  of  Labor. 

Auxilian,'  aids  or  services  includes — 

(1)  Qualified  interpreters,  notetakers. 
transcription  services,  written  materials, 
telephone  handset  amplifiers,  assistive 
listening  systems,  telephones 
compatible  with  ht-aring  aids,  closed 
caption  decoders,  opi-n  and  closed 
captioning,  telecommunications  devices 
for  deaf  persons  (TDDs/TTYs),  videotext 
displays,  or  other  effective  means  of 
making  aurallv  delivered  materials 
available  to  individuals  with  hearing 
impairments; 

(2)  Qualified  readers,  taped  texts, 
audi(»  recordings,  brailled  materials, 
large  print  materials,  or  otht^r  effective 
means  of  making  visually  delivered 
materials  available  to  individuals  with 
visual  impairments, 

(!)  Ac:quisition  or  modification  of 
equipment  or  devices;  and 

(4)  Other  similar  services  and  actions. 

Benefirian,'  means  the  individual  or 
individuals  intended  by  Congress  to 
receive  aid,  benefits,  services,  or 
training  from  a  recipient. 

(jtizt'nship  See  "Discrimination  on 
the  ground  of  citizenship"  in  this 
section 

CRC  means  the  Civil  Rights  Center, 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management,  U.S. 
Department  of  Labor 

Department  means  the  U.S. 
Department  of  Labor  (DOL),  including 
Its  agencies  and  nrsani/atifinal  units. 

Dep(nimenti}l  unmtnuiking  agency 
means  a  grantmaking  agency  within  the 
LIS.  Department  of  Labor. 

Director  means  the  IDiroctor,  Civil 
Rights  Center  (CRC;),  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management,  U.S.  Department  of 
Labor,  or  a  designee  authorized  to  act 
for  the  Director 

Disability  means,  with  respect  to  an 
individual,  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  ma|(>r  life  activities  of 
such  induidual;  a  record  of  such  an 
impairment;  or  being  regarded  as  having 
su(  h  an  impairment. 

( 1  )(i)  The  phrase  physical  or  mental 
impairment  means — 

(A)  Any  physiological  disorder  or 
condition,  ctjsmetic;  disfigurement,  or 
anatomicil  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological,  musculoskeletal,  special 
sense  organs,  respiratory  (including 
speech  organsl,  cardiovascular, 
reproductive,  digestive,  gimitourinary, 


hemic  and  lymphatic,  skin,  and 
endocrine; 

(B)  Any  mental  or  psychological 
disorder  such  as  mental  retardation. 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(ii)  The  phrase  physical  or  mental 
impairment  includes,  but  is  not  limited 
to,  such  contagious  and  noncontagious 
diseases  and  conditions  as  orthopedic. 
visual,  speech  and  hearing  impairments, 
cerebral  palsy,  epilepsy,  muscular 
dystrophy,  multiple  sclerosis,  cancer, 
heart  disease,  diabetes,  mental 
retardation,  emotional  illness,  specific 
learning  disabilities.  HIV  disease 
(whether  symptomatic  or 
asymptomatic),  tuberculosis,  drug 
addiction,  and  alcoholism.  The  phrase 
"physical  or  mental  impairment"  does 
not  include  homosexuality  or 
bisexuality. 

(2)  The  phrase  major  life  activities 
means  functions  such  as  caring  for  one's 
self,  performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  The  phrase  has  a  record  of  such 
an  impairment  means  has  a  history  of, 
or  has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  The  phrase  is  regarded  as  having 
an  impairment  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  that  is 
treated  by  the  recipient  as  being  such  a 
limitation: 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  recipient 
as  having  such  an  impairment. 

Discrimination  on  the  ground  of 
citizenship  means  a  denial  of 
participation  in  programs  or  activities 
financially  assisted  in  whole  or  in  part 
under  Title  I  of  VVIA  to  individuals  cm 
the  basis  of  their  status  as  citizens  or 
nationals  of  the  United  States,  lawfully 
admitted  permanent  resident  aliens, 
refugees,  asylees,  and  parolees,  or  other 
immigrants  authorized  by  the  Attorney 
General  to  work  in  the  United  States. 

Eligible  applicant/registrant  means  an 
individual  who  has  been  determined 
eligible  to  participate  in  one  or  more 
VVIA  Title  I — financially  assisted 
programs  or  activities. 

Employment  practices  means  a 
recipient's  practices  related  to 


employment,  including  but  not  limited 

to: 

(1)  Recruitment  or  recruitment 
advertising; 

(2)  Selection,  placement,  layoff  or 
termination  of  employees: 

(3)  Upgrading,  promotion,  demotion 
or  transfer  of  employees; 

(4)  Training,  including  employment- 
related  training; 

(5)  Participation  in  upward  mobility 
programs; 

(6)  Deciding  rates  of  pay  or  other 
forms  of  compensation; 

(7)  Use  of  facilities;  or 

(8)  Deciding  other  terms,  conditions, 
benefits  and/or  privileges  of 
employment. 

Employment-related  training  means 
training  that  allows  or  enables  an 
individual  to  obtain  employment. 

Entity  meana  any  person,  corporation, 
partnership,  joint  venture,  sole 
proprietorship,  unincorporated 
association,  consortium,  Indian  tribe  or 
tribal  organization.  Native  Hawaiian 
organization,  and/or  entity  authorized 
by  State  or  local  law;  any  State  or  local 
government;  and/or  any  agency, 
instrumentality  or  subdivision  of  such  a 
government. 

Facility  means  all  or  any  portion  of 
buildings,  structures,  sites,  complexes, 
ec^uipment,  roads,  walks,  passageways, 
parking  lots,  rolling  stock  or  other 
conveyances,  or  other  real  or  personal 
property  or  interest  in  such  property, 
including  the  site  where  the  building, 
property,  structure,  or  equipment  is 
located.  The  phrase  "real  or  personal 
property"  in  the  preceding  sentence 
includes  indoor  constructs  that  may  or 
may  not  be  permanently  attached  to  a 
building  or  structure.  Such  constructs 
include,  but  are  not  limited  to.  office 
cubicles,  computer  kiosks,  and  similar 
constructs. 

Federal  grantmaking  agency  means  a 
Federal  agency  that  provides  financial 
assistance  under  any  Federal  statute. 

Financial  assistance  means  any  of  the 
following: 

(1)  Any  grant,  subgrant,  loan,  or 
advance  of  funds,  including  funds 
extended  to  any  entity  for  payment  to  or 
on  behalf  of  participants  admitted  to 
that  entity  for  training,  or  extended 
directly  to  such  participants  for 
payment  to  that  entity; 

(2)  Provision  of  the  services  of 
grantmaking  agency  personnel,  or  of 
other  personnel  at  the  grantmaking 
agency's  expense; 

(3)  A  grant  or  donation  of  real  or 
personal  property  or  any  interest  in  or 
use  of  such  property,  including: 

(a)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration; 
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(h)  Proceeds  from  a  subsequent  sale, 
transfer,  or  lease  of  such  property,  if  the 
grantmaking  agency's  share  of  the  fair 
market  yalue  of  the  property  is  not 
rrturned  to  the  grantmaking  agency:  and 

(t;)  The  sale,  lease,  or  license  of,  and/ 
or  the  permission  to  use  (other  than  on 
a  casual  or  transient  basis),  such 
property  or  any  interest  in  such 
property,  either: 

(i)  Without  c(msideration. 

(ii)  At  a  nominal  consideration,  or 

(iii)  At  a  consideration  that  is  reduced 
or  vvaiyed  either  for  the  purpose  of 
assisting  the  recipient,  or  in  recognition 
of  the  public  interest  to  be  served  by 
such  sale  or  lease  to  or  use  by  the 
recipient: 

(4)  Waiver  of  charges  that  would 
normally  be  made  for  the  furnishing  of 
services  by  the  grantmaking  agency:  and 

(5)  Any  other  agreement,  arrangement, 
contract  or  subcontract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  other 
instrument  that  has  as  one  of  its 
purposes  the  provision  of  assistance  ur 
benefits  under  the  statute  or  policy  that 
authorizes  assistance  by  the 
grantmaking  agency. 

Financial  assistance  under  Title  I  of 
WIA  means  any  of  the  following,  when 
authorized  or  extended  under  WIA  Title 
I: 

(1)  Any  grant,  subgrant.  loan,  or 
advance  of  Federal  funds,  including 
funds  extended  to  any  entity  for 
payment  to  or  on  behalf  of  participants 
admitted  to  that  entity  for  training,  or 
extended  directly  to  such  participants 
for  payment  to  that  entity; 

(2)  Provision  of  the  senices  of  Federal 
personnel,  or  of  other  personnel  at 
Federal  expense; 

(3)  A  grant  or  donation  of  Federal  real 
or  personal  property  or  any  interest  in 
or  use  of  such  property.  inc:luding: 

(a)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration: 

(b)  Proceeds  from  a  subsequent  sale, 
transfer,  or  lease  of  such  property,  if  the 
Federal  share  of  the  fair  market  value  of 
the  property  is  not  returned  to  the 
Federal  Government;  and 

(c)  The  sale,  lease,  or  license  of,  and/ 
or  the  permission  to  use  (other  than  on 
a  casual  or  transient  basis),  such 
property  or  any  interest  in  such 
property,  either: 

(i)  Without  consideration, 
(ii)  At  a  nominal  consideration,  or 
(iii)  At  a  consideration  that  is  reduced 
or  waived  either  for  the  purpose  of 
assisting  the  recipient,  or  in  recognition 
of  the  public  interest  to  be  sen'ed  by 
such  sale  or  lease  to  or  use  by  the 
recipient; 
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(4)  Waiver  of  charges  that  would 
normally  be  made  for  the  furnishing  of 
Government  services;  and 

(5)  Any  other  agreement,  arrangement, 
contract  or  subcontract  (other  than  a 
Federal  procurement  contract  or  a 
contract  of  insurance  or  guaranty),  or 
other  instrument  that  has  as  one  of  its 
purposes  the  provision  of  assistance  or 
benefits  under  WLA  Title  I. 

Fundamental  alteration  means: 
(DA  change  in  the  essential  nature  of 
a  program  or  activity  as  defined  in  this 
part,  including  but  not  limited  to  an  aid, 
ser\-ice,  benefit,  or  training;  or 

(2)  A  cost  that  a  recipient  can 
demonstrate  would  result  in  an  undue 
burden.  Factors  to  be  considered  in 
making  the  determination  whether  the 
cost  of  a  modification  would  result  in 
such  a  burden  include: 

(a)  The  nature  and  net  cost  of  the 
modification  needed,  taking  into 
consideration  the  availability  of  tax 
credits  and  deductions,  and/or  outside 
financial  assistance,  for  the 
modification; 

(b)  The  overall  financial  resources  of 
the  facility  or  facilities  involved  in  the 
provision  of  the  modification, 
including: 

(i)  The  number  of  persons  aided, 
benefitted,  served,  or  trained  by,  or 
employed  at.  the  facility  or  facilities: 
and 

(ii)  The  effect  the  modification  would 
have  on  the  expenses  and  resources  of 
the  facility  or  facilities: 

(c)  The  overall  financial  resources  of 
the  recipient.  includinR: 

(i)  The  overall  size  oTthe  recipient; 

(ii)  The  number  of  persons  aided, 
benefited,  served,  trained,  or  employed 
by  the  recipient;  and 

(iii)  The  number,  type  and  location  of 
the  recipient's  facilities: 

(d)  The  type  of  operation  or 
operations  of  the  recipient,  including: 

(i)  The  geographic:  separateness  and 
administrative  or  fiscal  relationship  of 
the  facility  or  facilities  m  question  to 
the  recipient;  and 

(ii)  Where  the  modificaticm  sought  is 
employment-related,  the  composition, 
structure  and  func:tions  of  the 
recipient  s  workforce;  and 

(e)  The  impact  of  the  modification 
upon  the  operation  of  the  facility  or 
facilities,  including: 

(i)  The  impact  on  the  ability  of  other 
participants  to  receive  aid.  benefits, 
services,  or  training,  or  of  other 
employees  to  perform  their  duties:  and 

(ii)  the  impact  on  the  facility's  ability 
tf)  carry  out  its  mission. 

Governor  means  the  chief  elected 
official  of  any  State  or  his  or  her 
designee. 

Grant  applicant  means  an  entity  that 
submits  the  required  documentation  to 


the  Governor,  recipient,  or  Department. 
before  and  as  a  condition  of  receiving 
financial  assistance  under  Title  I  of 
WIA. 

Grantmaking  agency  means  an  entity 
that  provides  Federal  financial 
assistance. 

Guideline  means  written 
informational  material  supplementing 
an  agency's  regulations  and  provided  to 
grant  applicants  and  recipients  to 
provide  program-specific  interpretations 
of  their  responsibilities  under  the 
regulations. 

Illegal  use  of  drugs  means  the  use  of 
drugs,  the  possession  or  distribution  of 
which  is  unlawful  uader  the  Controlled 
Substances  Act,  as  amended  (21  U.S.C. 
812).  "Illegal  use  of  drugs"  does  not 
include  the  use  of  a  drug  taken  under 
supervision  of  a  licensed  health  care 
professional,  or  other  uses  authorized  by 
the  Controlled  Substances  Act  or  other 
provisions  of  Federal  law. 

Individual  with  a  disability  means  a 
person  who  has  a  disability,  as  defined 
in  this  section. 

(1)  The  term  "individual  with  a 
disability"  does  not  include  an 
individual  on  the  basis  of: 

(i)  Transvestism,  transsexualism, 
pedophilia,  exhibitionism,  voyeurism, 
gender  identity  disorders  not  resulting 
from  physical  impairments,  or  other 
sexual  behavior  disorders; 

(ii)  Compulsive  gambling, 
kleptomania,  or  pyromania;  or 

(iii)  Psychoactive  substance  use 
disorders  resulting  from  current  illegal 
use  of  drugs. 

(2)  The  term  "individual  with  a 
disability"  also  does  not  include  an 
individual  who  is  currently  engaging  in 
the  illegal  use  of  drugs,  when  a  recipient 
acts  on  the  basis  of  such  use.  This 
limitation  does  not  exclude  as  an 
individual  with  a  disability  an 
individual  who: 

(i)  Has  successfully  completed  a 
supervised  drug  rehabilitation  program 
and  is  no  longer  engaging  in  the  illegal 
use  of  drugs,  or  has  otherwise  been 
rehabilitated  successfully  and  is  no 
longer  engaging  in  such  use; 

(ii)  Is  participating  in  a  supervised 
rehabilitation  program  and  is  no  longer 
engaging  in  such  use:  or 

(iii)  Is  erroneously  regarded  as 
engaging  in  such  use,  but  is  not 
engaging  in  such  use.  except  that  it  is 
not  a  violation  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part  for  a  recipient  to  adopt 
or  administer  reasonable  policies  or 
procedures,  including  but  not  limited  to 
drug  testing,  designed  to  ensure  that  an 
individual  described  in  paragraph  (l)(i) 
or  (l)(ii)  of  this  definition  is  no  longer 
engaging  in  the  illegal  use  of  drugs. 
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(2)  With  regard  to  employment,  the 
term  "individual  with  a  disability"  does 
not  include  anv  individual  who: 

(i)  Is  an  alcoholic: 

(A)  Whoso  curront  use  of  alcohol 
prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question,  or 

(B)  Whose  employment,  by  reason  of 
such  current  alcohol  abuse,  would 
constitute  a  direct  threat  to  property  or 
the  safety  of  others;  or 

(ii)  Has  a  currently  contagious  disease 
or  infection,  if: 

(A)  That  disease  or  infection  prevents 
him  or  her  from  performing  the  duties 
of  the  job  in  question,  or 

(B)  His  or  her  employment,  because  of 
that  disease  or  infection,  would 
constitute  a  direct  threat  to  the  health 
and  safety  of  others 

Labor  market  area  means  an  . 
economically  integrated  geographic  area 
within  which  individuals  can  reside 
and  find  emplovment  within  a 
reasonable  distance  or  can  readily 
change  employment  without  changing 
their  place  of  residence.  Such  an  area 
must  be  identified  in  accordance  with 
either  criteria  nsed  hv  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor  in  defining  such  areas,  or  similar 
criteria  established  by  a  Governor. 

LWIA  ILocnl  Workforce  Investment 
Area!  grant  recipient  means  the  entity 
that  receives  WIA  Title  1  financial 
assistance  for  a  Local  Workforce 
Investment  Area  directly  from  the 
Governor  and  disburses  those  funds  for 
workforce  investment  activities. 

Methods  of  Administration  means  the 
written  document  and  supporting 
documentation  developed  under 
§37.54 

National  Programs  means: 

(1)  |ob  Corps:  and 

(2)  Programs  receiving  Federal  funds 
under  Title  I.  Subtitle  D  of  WIA  directly 
from  the  Department   Such  programs 
include,  but  are  not  limited  to,  the 
Migrant  and  Seasonal  Workers 
Programs.  Native  .American  Programs, 
and  Veterans'  Workforce  Investment 
programs. 

Noncompliance  means  a  failure  of  a 
grant  applicant  or  recipient  to  comply 
with  any  of  the  applicable  requirements 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

On-the-job  Training  (OfT)  means 
training  by  an  employer  that  is  provided 
to  a  paid  participant  while  the 
participant  is  engaged  in  productive 
work  that: 

(1)  Provides  knowledge  or  skills 
essential  to  the  full  and  adequate 
performance  of  the  job: 

(2)  Provides  reimbursement  to  the        ' 
employer  of  up  to  50  percent  of  the 


wage  rate  of  the  participant,  for  the 
extraordinary  costs  of  providing  the 
training  and  additional  supervision 
related  to  the  training;  and 

(3)  Is  limited  in  duration  as 
appropriate  to  the  occupation  for  which 
the  participant  is  being  trained,  taking 
into  account  the  content  of  the  training, 
the  prior  work  experience  of  the 
participant,  and  the  service  strategy  of 
the  participant,  as  appropriate. 

Participant  means  an  individual  who 
has  been  determined  to  be  eligible  to 
participate  in,  and  who  is  receiving  aid, 
benefits,  services  or  training  under,  a 
program  or  activity  funded  in  whole  or 
in  part  under  Title  I  of  WIA. 
"Participant"  includes,  but  is  not 
limited  to,  applicants  receiving  any 
service{s)  under  state  Employment 
Service  programs,  and  claimants 
receiving  any  service{s)  under  state 
Unemployment  Insuranc:e  programs. 

Participation  is  considered  to 
commence  on  the  first  day,  following 
determination  of  eligibility,  on  which 
the  participant  began  receiving 
subsidized  aid,  benefits,  services,  or 
training  provided  under  Title  I  of  WIA. 

Parties  to  a  hearing  means  the 
Department  and  the  grant  applicant(s). 
recipient{s),  or  Governor 

Population  eligible  to  be  served  means 
the  total  population  of  adults  and 
eligible  youth  who  reside  within  the 
labor  market  area  that  is  served  by  a 
particular  recipient,  and  who  are 
eligible  to  seek  WIA  Title  I-financially 
assisted  aid,  benefits,  services  or 
training  from  that  recipient.  See  the 
definition  of  "labor  market  area"  in  this 
section. 

Program  or  activity:  See  "WIA  Title  I- 
financially  assisted  program  or  activity" 
in  this  section. 

Prohibited  ground  means  any  basis 
upon  which  it  is  illegal  to  discriminate 
under  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part,  i.e.,  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affdiation  or  belief,  and.  for 
beneficiaries  only,  citizenship  or 
participation  in  a  WIA  Title  I-financially 
assisted  program  or  activity. 

Public  entity  means: 

(1)  Any  State  or  local  government: 
and 

(2)  Any  department,  agency,  special 
purpose  district,  workforce  investment 
board,  or  other  instrumentality  of  a  State 
or  States  or  local  government. 

Qualified  individual  with  a  disability 
means: 

(1)  With  respect  to  employment,  an 
individual  with  a  disability  who,  with 
or  without  reasonable  accommodation, 
is  capable  of  performing  the  essential 
functions  of  the  job  in  question: 


(2)  With  respect  to  aid.  benefits, 
services,  or  training,  an  individual  with 
a  disability  who.  with  or  without 
reasonable  accommodation  and/or 
reas(niable  modification,  meets  the 
essential  eligibility  requirements  for  the 
receipt  of  such  aid.  benefits,  services,  or 
training. 

Qualified  interpreter  mea.ns  an 
interpreter  who  is  able  to  interpret 
effectively,  accurately,  and  impartially, 
either  for  individuals  with  disabilities 
or  for  individuals  with  limited  English 
skills.  The  interpreter  must  be  able  to 
interpret  both  receptively  and 
expressively,  using  any  necessary 
specialized  vocabulary. 

Reasonable  accommodation.  (1)  The 
term  "reasonable  accommodation" 
means: 

(i)  Modifications  or  adjustments  to  an 
application/registration  process  that 
enables  a  qualified  applicant/registrant 
with  a  disability  to  be  considered  for  the 
aid.  benefits,  services,  training,  or 
employment  that  the  qualified 
applicant/registrant  desires;  or 

fii)  Modifications  or  adjustments  that 
enable  a  qualified  individual  with  a 
disability  to  perform  the  essential 
functions  of  a  job,  or  to  receive  aid, 
benefits,  services,  or  training  equal  to 
that  provided  to  qualified  individuals 
without  disabilities.  These 
modifications  or  adjustments  may  be 
made  to: 

(A)  The  environment  where  work  is 
performed  or  aid,  benefits,  services,  or 
training  are  given;  or 

(B)  The  customary  manner  in  which, 
or  circumstances  under  which,  a  job  is 
performed  or  aid,  benefits,  services,  or 
training  are  given;  or 

(iii)  Modifications  or  adjustments  that 
enable  a  qualified  individual  with  a 
disability  to  enjoy  the  same  benefits  and 
privileges  of  the  aid,  benefits,  services, 
training,  or  employment  as  are  enjoyed 
by  other  similarly  situated  individuals 
without  disabilities. 

(2)  Reasonable  accommodation 
includes,  but  is  not  limited  to: 

(i)  Making  existing  facilities  used  by 
applicants,  registrants,  eligible 
applicants/registrants,  participants, 
applicants  for  employment,  and 
employees  readily  accessible  to  and 
usable  by  individuals  with  disabilities; 
and 

(ii)  Restructuring  of  a  job  or  a  ser\'ice, 
or  of  the  way  in  which  aid,  benefits,  or 
training  is/are  provided;  part-time  or 
modified  work  or  training  schedules; 
acquisition  or  modification  of 
equipment  or  devices;  appropriate 
adjustment  or  modifications  of 
examinations,  training  materials,  or 
policies;  the  provision  of  readers  or 
interpreters;  and  other  similar 
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(3)  To  determine  the  appropriate 
reasonable  accommodation,  it  may  be 
necessary  for  the  recipient  to  initiate  an 
informal,  interactive  process  with  the 
qualified  individual  with  a  disabilitv  in 
need  of  the  accommodation.  This 
process  should  identif\-  the  precise 
limitations  resulting  from  the  disability 
and  potential  reasonable 
accommodations  that  could  overcome 
those  limitations. 

Rpcipwnt  means  any  entity  to  which 
financial  assistance  under  U'lA  Title  1  is 
extended,  either  directly  from  the 
Department  or  through  the  Governor  or 
another  recipient  (including  anv 
successor,  assignee,  or  transferee  of  a 
recipient),  but  excluding  the  ultimate 
beneficiaries  of  the  VVIA  Title  1-funded 
program  or  activitv.  In  instances  in 
which  a  Governor  operates  a  program  or 
activity,  either  directly  or  through  a 
State  agency,  using  discretionary  funds 
apportioned  to  him  or  her  under  WIA 
Title  1  (rather  than  disbursing  the  funds 
to  another  recipient),  the  Governor  is 
also  a  recipient,  "Recipient"  includes, 
but  is  not  limited  to: 

(1)  State-level  agencies  that 
administer,  or  are  financed  in  whole  or 
in  part  with,  WIA  Title  I  funds; 

(2)  State  Emplovment  Security 
Agencies: 

(.3)  State  and  local  Workforce 
Investment  Boards; 

(4)  LWIA  grant  recipients; 

(5)  One-Stop  operators; 

(G)  St-r\  ice  providers,  including 
eligible  training  providers; 

(7)  On-the-job  Training  (OJT) 
employers; 

(8)  fob  Corps  contractors  and  center 
operators,  excluding  the  operators  of 
federally-operated  Job  Corps  centers; 

(9)  Job  Corps  national  training 
contractors; 

(10)  Outreach  and  admissions 
agencies,  including  Job  Corps 
contractors  that  perform  these  functions; 

(11)  Placement  agencies,  including 
Job  Corps  contractors  that  perform  these 
functions:  and 

(12)  Other  National  Program 
recipients. 

In  addition,  for  purposes  of  this  part. 
One-Stop  partners,  as  defined  in  section 
121(b)  ofWIA.  are  treated  as 
"recipients."  and  are  subject  to  the 
nondiscrimination  and  equal 
opportunity  requirements  of  this  part,  to 
the  extent  that  they  participate  in  the 
One-Stop  delivery  system. 

Registrant  means  the  same  as 
"applicant"  for  purposes  of  this  part. 
See  also  the  definitions  of  "application 
for  benefits,"  "eligible  applicant/ 
registrant."  "participant." 


"participation,"  and  "recipient"  in  this 
section. 

Respondent  means  a  grant  applicant 
or  recipient  (including  a  Governor) 
against  which  a  complaint  has  been 
filed  under  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part. 

Secretary  means  the  Secretary  of 
Labor,  U.S.  Department  of  Labor,  or  his 
or  her  designee. 

Sectarian  activities  means  religious 
worship  or  ceremony,  or  sectarian 
instruction. 

Section  504  means  Section  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C. 
794,  as  amended,  which  forbids 
discrimination  against  quaUfied 
individuals  with  disabilities  in 
federally-financed  and  conducted 
programs  and  activities. 

Service  provider  means: 

(1)  Any  operator  of,  or  provider  of  aid, 
benefits,  services,  or  training  to: 

(a)  Any  WIA  Title  I— funded  program 
or  activity  that  receives  financial 
assistance  from  or  through  any  State  or 
LWIA  grant  recipient;  or 

fb)  Any  participant  through  that 
participant's  Individual  Training 
Account  (ITA);  or 

(2)  Any  entity  that  is  selected  and/or 
certified  as  an  eligible  provider  of 
training  services  to  participants. 

Small  recipient  means  a  recipient 
who: 

(a)  Ser\'es  a  total  of  fewer  than  1 5 
beneficiaries  during  the  entire  grant 
year,  and 

fb)  Employs  fewer  than  15  employees 
on  any  given  day  during  the  grant  year. 

Solicitor  means  the  Solicitor  of  Labor. 
U.S.  Department  of  Labor,  or  his  or  her 
designee. 

State  means  the  individual  states  of 
the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands.  American 
Samoa.  Guam.  Wake  Island,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  Palau. 

State  Employment  Security  Agency 
(SESA)  means  the  State  agency  that. 
under  the  State  Administrator,  contains 
both  State  agencies  with  responsibility 
for  administering  programs  authorized 
under  the  Wagner-Peyser  Act.  and 
unemployment  insurance  programs 
authorized  under  Title  III  of  the  Social 
Security  Act. 

Stalf  Programs  means  programs 
financially  assisted  in  whole  or  in  part 
under  Title  I  of  WIA  in  which  either: 

(1)  The  Governor  and/or  State 
receives  and  disburses  the  grant  to  or 
through  LWIA  grant  recipients:  or 


(2)  The  Governor  retains  the  grant 
funds  and  operates  the  programs,  either 
directly  or  through  a  State  agency. 

"State  programs"  also  includes  State 
Employment  Security  Agencies,  State 
Employment  Ser\ice  agencies,  and/or 
State  unemployment  compensation 
agencies. 

Supportive  services  means  services, 
such  as  transportation,  child  care, 
dependent  care,  housing,  and  needs- 
related  payments,  that  are  necessary  to 
enable  an  individual  to  participate  in 
WIA  Title  I-financially  assisted 
programs  and  activities,  as  consistent 
with  the  provisions  of  WIA. 

Terminee  means  a  participant  whose 
participation  in  the  program  terminates, 
voluntarily  or  involuntarily,  during  the 
applicable  program  year. 

Title  VI  means  Title  VI  of  the  Civil 
Rights  Act  of  1964.  42  U.S.C.  2000d.  et 
seq..  as  amended,  which  forbids 
recipients  of  Federal  financial  assistance 
from  discriminating  on  the  basis  of  race, 
color,  or  national  origin. 

Transferee  means  a  person  or  entity  to 
whom  real  or  personal  property,  or  an 
interest  in  such  property,  is  transferred. 

Ultimate  beneficiary  See  the 
definition  of  "beneficiary"  in  this 
section. 

Undue  hardship  This  term  has 
different  meanings,  depending  upon 
whether  it  is  used  with  regard  to 
reasonable  accommodation  of 
individuals  with  disabilities,  or  with 
regard  to  religious  accommodation. 

( 1 )  Reasonabltf  accommodation  of 
individuals  with  disabilities:  (i)  In 
general,  "undue  hardship"  means 
significant  difficulty  or  expense 
incurred  by  a  recipient,  when 
considered  in  light  of  the  factors  set 
forth  in  paragraph  (ii). 

(ii)  Factors  to  be  considered  in 
determining  whether  an  accommodation 
would  impose  an  undue  hardship  on  a 
recipient  include: 

(A)  The  natiire  and  net  cost  of  the 
accommodation  needed,  taking  into 
consideration  the  availability  of  tax 
credits  and  deductions,  and/or  outside 
funding,  for  the  accommodation: 

(B)  The  overall  financial  resources  of 
the  facility  or  facilities  involved  in  the 
provision  of  the  reasonable 
accommodation,  including: 

[1]  The  number  of  persons  aided, 
benefited,  served,  or  traihed  by,  or 
employed  at.  the  facility  or  facilities, 
and 

[2]  The  effect  the  accommodation 
would  have  on  the  expenses  and 
resources  of  the  facility  or  facilities; 

(C)  The  overall  financial  resources  of 
the  recipient,  including: 

{1)  The  overall  size  of  the  recipient, 
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'  J)  Th^>  iiumbfir  of  persons  aided, 
!n>nefiteci.  served,  trained,  or  employed 
!)v  the  recipient,  and 

(?)  The  number,  type  and  location  of 
the  recipient's  facilities; 

(D)  The  tvpc  of  operation  or 
operations  of  the  recipient,  including: 

(?)  The  geographic  separateness  and 
admmistrative  or  fiscal  relationship  of 
the  facilitv  or  facilities  in  question  to 
the  recipient,  and 

(2)  Where  the  individual  is  seeking  an 
employment-related  accommodation, 
the  composition,  structure  and 
fuiK  tidiis  nf  the  recipient's  workforce; 
and 

(E)  The  impact  of  the  accommodation 
upon  the  operation  of  the  facility  or 
facilities,  including: 

(1)  The  impact  on  the  ability  of  other 
participants  to  receive  aid,  benefits, 
services,  or  training,  or  of  other 
employees  to  perform  their  duties,  and 

{2)  The  impact  on  the  facility's  ability 
to  carry  out  its  mission. 

(2)  Religious  accommodation  For 
purposes  of  religious  accommodation 
nnlv.  "undue  hardship"  means  any 
additional,  unusual  costs,  other  than  de 
minimis  costs,  that  a  particular 
accommodation  would  impose  upon  a 
recipient.  See  Trans  World  Airlines,  Inc. 
V   Hardison.  432  U.S.  6.1.  81,  84  (1977). 

W'lA  means  the  Workforce  Investment 
Act  nf  1998.  Pub.  L.  105-220. 

[VIA  Title  I  financial  assistance  See 
the  definition  of  "Federal  financial 
assistance  under  Title  I  of  WIA"  in  this 
section. 

WIA  Titlp  I-funded  program  or 
activity  mi^ans: 

(1)  A  program  or  activity,  operated  by 
a  recipient  and  funded,  in  whole  or  in 
part,  under  Title  1  ai  WIA,  that  provides 
either: 

(i)  Any  aid,  benefits,  services,  or 
training  to  individuals;  or 

(ii)  Facilities  for  hirnishing  any  aid, 
benefits,  services,  or  training  to 
individuals; 

12)  Aid,  benefits,  services,  or  training 
provided  in  facilities  that  are  being  or 
were  constnicted  with  the  aid  of  Federal 
financial  assistance  under  WIA  Title  I; 
or 

(3)  Aid.  benefits,  services,  or  training 
provided  with  the  aid  of  any  non-WIA 
Title  1  funds,  property,  or  other 
resources  that  are  required  to  be 
expended  or  made  available  in  order  for 
the  proaram  to  meet  matching 
requirements  nv  (ither  conditions  which 
must  be  met  in  order  to  receive  the  WIA 
Title  I  financial  assistance. 

See  the  definition  of  "aid.  benefits, 
services,  or  training  "  in  this  section. 


§37.5    What  forms  of  discrimination  are 
prohibited  by  this  part? 

No  individual  in  the  United  States 
may.  on  the  ground  of  race,  color, 
religion,  sex,  national  origin,  age, 
disability,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  any  WIA  Title  I — 
financially  assisted  program  or  activity, 
be  excluded  from  participation  in, 
denied  the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  the  administration  of  or 
in  coimection  with  any  WIA  Title  I — 
funded  program  or  activity. 

§37.6    What  specific  discriminatory 
actions,  based  on  prohibited  grounds  other 
than  disability,  are  prohibited  by  this  part? 

(a)  For  the  purposes  of  this  section, 
"prohibited  ground"  means  race,  color, 
religion,  sex,  national  origin,  age, 
political  affiliation  or  belief,  and  for 
beneficiaries  only,  citizenship  or 
participation  in  any  WIA  Title  I — 
financially  assisted  program  or  activity. 

(b)  A  recipient  must  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  a  prohibited  ground: 

(1)  Deny  an  individual  anv  aid. 
benefits,  services,  or  training  provided 
under  a  WIA  Title  I — funded  program  or 
activity; 

(2)  Provide  to  an  individual  any  aid, 
benefits,  services,  or  training  that  is 
different,  or  is  provided  in  a  different 
maimer,  from  that  provided  to  others 
under  a  WIA  Title  I — funded  program  or 
activity; 

(3)  Subject  an  individual  to 
segregation  or  separate  treatment  in  an\ 
matter  related  to  his  or  her  receipt  of 
any  aid,  benefits,  services,  or  training 
under  a  WIA  Title  I — funded  program  or 
activity; 

(4)  Restrict  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  aid,  benefits,  services,  or  training 
under  a  WIA  Title  I — funded  program  or 
activity; 

(5)  Treat  an  individual  differently 
from  others  in  determining  whether  he 
or  she  satisfies  any  admission, 
enrollment,  eligibility,  membership,  or 
other  requirement  or  conditicm  for  any 
aid,  benefits,  services,  or  training 
provided  under  a  WIA  Title  I — funded 
program  or  activity; 

(6)  Deny  or  limit  an  individual  with 
respect  to  any  opportunity  to  participate 
in  a  WIA  Title  I — funded  program  or 
activity,  or  afford  him  or  her  an 
opportunity  to  do  so  that  is  different 
from  the  opportunity  afforded  others 
under  a  WIA  Title  I — funded  program  or 
activity; 

(7)  Deny  an  individual  the 
opportunity  to  participate  as  a  member 


of  a  planning  or  advisory  body  that  is 
an  integral  part  of  the  WIA  Title  I — 
funded  program  or  activity:  or 

(a)  (itnenvise  limit  on  a  prohibited 
ground  an  individual  in  enjoyment  of 
any  right,  privilege,  advantage,  or 
opportunity  enjoyed  by  others  receiving 
any  WI.-\  Title  I— financially  assisted 
aid,  benefits,  services,  or  training. 

(c)  A  recipient  must  not.  directly  or 
through  contractual,  licensing,  or  other 
arrangements: 

(1)  .Aid  or  perpetuate  discrimination 
by  providing  significant  assistance  to  an 
^ency.  organization,  or  person  that 
discriminates  on  a  prohibited  ground  in 
providing  any  aid.  benefits,  services,  or 
training  to  registrants,  applicants  or 
participants  in  a  WIA  Title  I — funded  • 
program  or  activity;  or 

(2)  Refuse  to  accommodate  an 
individual's  religious  practices  or 
beliefs,  unless  to  do  so  would  result  in 
undue  hardship,  as  defined  in  section 
37.4. 

(d)  (1)  In  making  any  of  the 
determinations  listed  in  paragraph  (d)(2) 
of  this  section,  cither  directly  or  through 
contractual,  licensing,  or  other 
arrangements,  a  recipient  must  not  use 
standards,  procedures,  criteria,  or 
administrative  methods  that  have  any  of 
the  following  purposes  or  effects: 

(i)  .Subjecting  individuals  to 
discrimination  on  a  prohibited  gnmnd; 
or 

(ii)  Defeating  or  substantially 
impairing,  on  a  prohibited  ground, 
accomplishment  of  the  objectives  of 
either: 

(A)  The  WLA  Title  I— funded  program 
or  activity:  or 

(B)  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

(2)  The  determinations  to  which  this 
paragraph  applies  include,  but  are  not 
limited  to: 

(i)  The  tvpes  of  aid.  benefits,  services, 
training,  or  facilities  that  will  be 
provided  under  any  WIA  Title  I — 
funded  program  or  activity; 

(ii)  The  class  of  individuals  to  whom 
such  aid,  benefits,  services,  training,  or 
facilities  will  be  provided:  or 

(iii)  The  situations  in  which  such  aid, 
benefits,  services,  training,  or  facilities 
will  be  provided. 

(3)  Paragraph  (d)  of  this  section 
applies  to  the  administration  of  WIA 
Title  I — funded  programs  or  activities 
providing  aid,  benefits,  services, 
training,  or  facilities  in  any  manner, 
including,  but  not  limited  to: 

(i)  (Outreach  and  recruitment: 
(ii)  Registration: 
(iii)  Counseling  and  guidance; 
(iv)  Testing; 

(v)  Selection,  placement, 
appointment,  and  referral; 
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(vi)  Training:  and 

(vii)  Promotion  and  retention. 

(4)  A  recipient  must  not  take  anv  of 
the  prohibited  actions  listed  in 
paragraph  (d)  of  this  section  either 
directly  or  through  contractual, 
licensing,  or  other  arrangements. 

(e)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or 
recipient  must  not  make  selections  that 
have  any  of  the  following  purposes  or 
t'ffects: 

(1)  On  a  prohibited  ground; 

(i)  Excluding  individuals  from  a  WIA 
Titjp  I— financially  assisted  program  or 
activity; 

(ii)  Denying  them  the  benefits  of  such 
a  program  or  activity;  or 

(iii)  Subjecting  them  to 
discrimination;  or 

(2)  Defeating  or  substantially 
impairing  the  accomplishment  of  the 
objectives  of  either: 

(i)  The  WIA  Title  1— financially 
assisted  program  or  activity;  or 

(ii)  The  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

(f)  (1)  A  recipient  must  not  permit 
participants  to  be  employed  or  trained 
in  sectarian  activities. 

(2)  This  paragraph  applies  to  any 
facility  that  is.  or  will  he.  primarily  used 
or  inherently  devoted  either: 

(A)  For  sectarian  instruction;  or 

(B)  As  a  place  of  worship, 

(ii)  A  recipient  must  not  permit 
participants  to  be  employed  or  trained 
in  any  way  to: 

(A)  Construct  any  part  of  such  a 
facility, 

(B)  Operate  any  part  of  such  a  facility, 
or 

(C)  Maintain  any  part  of  that  facility. 

(3)  If  a  facility  is  not  primarily  or 
inherently  devoted  to  sectarian 
instruction  or  religious  worship,  a 
recipient  may  permit  the  use  of  WIA 
Title  I  funds  to  employ  participants  to 
maintain  the  facility,  if  the  organization 
that  operates  the  facility  is  part  of  a 
program  or  activity  that  provides 
services  to  participants. 

(g)  The  exclusion  of  an  individual 
from  programs  or  activities  limited  by 
Federal  statute  or  Executive  Order  to  a 
certain  class  or  classes  of  individuals  of 
which  the  individual  in  question  is  not 
a  member  is  not  prohibited  by  this  part. 

§  37.7    What  specific  discriminatory 
actions  based  on  disability  are  prohibited 
by  this  part? 

(a)  In  providing  any  aid.  benefits, 
services,  or  training  under  a  WIA  Title 
I — financially  assisted  program  or 
activity,  a  recipient  must  not,  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  on  the  ground  ■  f 
disability: 


(1)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
in  or  benefit  from  thf>  aid.  benefits, 
services,  or  training; 

(2)  Afford  a  qualified  individuai  with 
a  disability  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefits, 
services,  or  training  that  is  not  equal  to 
that  afforded  others: 

(3)  Provide  a  qualified  individual 
with  a  disability  with  an  aid,  benefit, 
sen-ice  or  training  that  is  not  as  effective 
in  affording  equal  opportunity  to  obtain 
the  same  result,  to  gain  the  same  benefit, 
or  to  reach  the  same  level  of 
achievement  as  that  provided  to  others: 

(4)  Provide  different,  .segregated,  or 
separate  aid,  benefits,  services,  or 
training  to  individuals  with  disabilities, 
or  to  any  class  of  individuals  with 
disabilities,  unless  such  action  is 
necessary  to  provide  qualified 
individuals  with  disabilities  with  aid. 
benefits,  services  or  training  that  are  as 
effective  as  those  provided  to  others: 

(.5)  Deny  a  qualified  individual  with  a 
disability  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

!6I  Otherwise  limit  a  qualified 
individual  with  a  disability  in 
enjoyment  of  anv  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  service 
or  training. 

(b)  A  recipient  must  not.  directly  or 

through  contractual,  licensing,  or  other 

arrangements,  aid  or  perpetuate 

discrimination  against  qualified 
tT-irli^Mrl,,  :iK^  ,«-i*K  ^ ,,-.-. U ;  1  ;♦; ^.^  u,. 
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providing  significant  assistance  to  an 
agency,  organization,  or  person  that 
discriminates  on  the  basis  of  disability 
in  providing  any  aid,  benefits,  services 
or  training  to  registrants,  applicants,  or 
participants, 

(r)  A  recipient  must  not  deny  a 
qualified  individual  with  a  disability 
the  opportunity  to  participate  in  WIA 
Title  I — financially  assisted  programs  or 
activities  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(d)  A  recipient  must  administer  WIA 
Title  I — financially  assisted  programs 
and  activities  in  the  mo.st  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  disabilities. 

(e)  A  recipient  must  not.  directly  or 
through  contractual,  licensing,  or  other 
arrangements,  use  standards, 
procedures,  criteria,  or  administrative 
methods: 

(1)  That  have  the  purpose  or  effect  of 
subjecting  qualified  individuals  with 
disabilities  to  discrimination  on  the 
ground  of  disability; 

(2)  That  have  the  purpose  or  effect  of 
defeating  or  substantially  impairing 


accomplishment  of  the  objectives  of  the 
WIA  Title  I— financially  assisted 
program  or  activity  with  respect  to 
individuals  with  disabilities:  or 

(3)  That  perpetuate  the  discrimination 
of  another  entity  if  both  entities  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same  state. 

(f)  In  determining  the  site  or  location 
of  facilities,  a  grant  applicant  or 
recipient  must  not  make  selections  that 
have  any  of  the  following  purposes  or 
effects: 

(1)  On  the  basis  of  disability: 

(i)  Excluding  qualified  individuals 
from  a  WIA  Title  1-financiaIly  assisted 
program  or  activity: 

(ii)  Denying  them  the  benefits  of  such 
a  program  or  activity;  or 

(iii)  Subjecting  them  to 
discrimination;  or 

(2)  Defeating  or  substantially 
impairing  the  accomplishment  of  the 
disability-related  objectives  of  either: 

(i)  The  WIA  Title  I-financially  assisted 
program  or  activity;  or 

(ii)  The  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

(g)  A  recipient,  in  the  selection  of 
contractors,  must  not  use  criteria  that 
subject  qualified  individuals  with 
disabilities  to  discrimination  on  the 
basis  of  disability, 

(h)  A  recipient  must  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qualified 
individuals  with  disabilities  to  - 
discrimination  on  the  basis  of  disability, 
nor  may  a  recipient  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  disabilities  to 
discrimination  on  the  basis  of  disability. 
The  programs  or  activities  of  entities 
that  are  licensed  or  certified  by  a 
recipient  are  not,  themselves,  covered 
by  this  part. 

(i)  A  recipient  must  not  impose  or 
apply  eligibility  criteria  that  screen  out 
or  tend  to  screen  out  an  individual  with 
a  disability  or  any  class  of  individuals 
with  disabilities  from  fully  and  equally 
enjoying  any  aid.  benefit,  service, 
training,  program,  or  activity,  unless 
such  criteria  can  be  shown  to  be 
necessary  for  the  provision  of  the  aid. 
benefit,  service,  training,  program,  or 
activity  being  offered. 

(j)  Nothing  in  this  part  prohibits  a 
recipient  from  providing  aid,  benefits, 
services,  training,  or  advantages  to 
individuals  with  disabilities,  or  to  a 
particular  class  of  individuals  with 
disabilities,  beyond  those  required  by 
this  part. 

(k)  A  recipient  must  not  place  a 
surcharge  on  a  particular  individual 
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with  a  disability,  or  any  group  of 
individuals  with  disabilities,  to  cover 
the  costs  of  measures,  such  as  the 
provision  of  auxiliary  aids  or  program 
accessibility,  that  arp  required  to 
provide  that  individual  or  group  with 
the  nondiscriminatory  treatment 
required  by  VVIA  Title  1  or  this  part. 

(1)  A  recipient  must  not  exclude,  or 
otherwise  deny  equal  aid,  benefits, 
services,  training,  programs,  or  activities 
to.  an  individual  or  entity  because  of  the 
known  disability  of  an  individual  with 
whom  the  individual  or  entity  is  known 
to  have  a  relationship  or  association. 

(m)  The  exclusion  of  an  individual 
without  a  disability  from  the  benefits  of 
a  program  limited  by  Federal  statute  or 
E.xecutive  Order  to  individuals  with 
disabilities,  or  the  exclusion  of  a 
specific  class  of  individuals  with 
disabilities  from  a  program  limiied  by 
Federal  statute  or  Executive  Order  to  a 
different  class  of  individuals  with 
di.sabilities,  is  not  prohibited  by  this 
part. 

(n)  This  part  does  not  require  a 
recipient  to  provide  any  of  the  following 
to  individuals  with  disabilities; 

(1)  Personal  devices,  such  as 
wheelchairs; 

(2)  Individually  prescribed  devices, 
such  as  prescription  eyeglasses  or 
hearing  aids; 

(3)  Readers  for  personal  use  or  study; 
or 

(4)  Services  of  a  personal  nature, 
including  assistance  in  eating,  toileting, 
or  drRssing. 

(o)(l)  Nothing  in  this  part  requires  an 
individual  with  a  disability  to  accept  an 
accommodation,  aid.  benefit,  service, 
training,  or  opportunity  provided  under 
WIA  Title  I  or  this  part  that  such 
individual  chooses  not  to  accept. 

(2)  Nothing  in  this  part  authorizes  the 
representative  or  guardian  of  an 
individual  with  a  disability  to  decline 
food,  water,  medical  treatment,  or 
medical  services  for  that  individual. 

§37.8    What  are  a  recipient's 
responsibilities  regarding  reasonable 
accommodation  and  reasonable 
modification  for  Individuals  with 
disabilities? 

(a)  With  regard  to  aid.  bpnefits, 
services,  training,  and  employment,  a 
recipient  must  provide  reasonable 
accomm.odation  to  qualified  individuals 
with  disabilities  who  are  applicants, 
registrants,  eligible  applicants/ 
registrants,  participants,  employees,  or 
applicants  for  employment,  unless 
providing  thp  accommodation  would 
cause  undue  hardship  Set-  the 
definitions  of  "reasonable 
accommodation"  and  "undue  hardship" 
in  §  37.4  of  this  part 


(1)  In  those  circumstances  where  a 
recipient  believes  that  the  proposed 
accommodation  would  cause  undue 
hardship,  the  recipient  has  the  burden 
of  proving  that  the  accommodation 
would  result  in  such  hardship. 

(2)  The  recipient  must  make  the 
decision  that  the  accommodation  would 
cause  such  hardship  only  after 
considering  all  factors  listed  in  the 
definition  of  "undue  hardship"  in 

§  37.4.  The  decision  must  be 
accompanied  by  a  written  statement  of 
the  recipient's  reasons  for  reaching  that 
conclusion.  The  recipient  must  provide 
a  copy  of  the  statement  of  reasons  to  the 
individual  or  individuals  who  requested 
the  accommodation. 

(3)  If  a  requested  accommodation 
would  result  in  undue  hardship,  the 
recipient  must  take  any  other  action  that 
would  not  result  in  such  hardship,  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  aid, 
benefits,  services,  training,  or 
employment  provided  by  the  recipient. 

(b)  A  recipient  must  also  make 
reasonable  modifications  in  policies, 
practices,  or  procedures  when  the 
modifications  are  necessary  to  avoid 
discrimination  on  the  basis  of  disability, 
unless  making  the  modifications  would 
fundamentally  alter  the  nature  of  the 
service,  program,  or  activity.  See  the 
definition  of  "fundamental  alteration" 
in  §37.4  of  this  part. 

(1)  In  those  circumstances  where  a 
recipient  believes  that  the  proposed 
modification  would  fundamentally  alter 
the  program,  activity,  or  service,  the 
recipient  has  the  burden  of  proving  that 
the  modification  would  result  in  such 
an  alteration. 

(2)  The  recipient  must  make  the 
decision  that  the  modification  would 
result  in  such  an  alteration  only  after 
considering  all  factors  listed  in  the 
definition  of  "fundamental  alteration" 
in  §  37.4.  The  decision  must  be 
accompanied  by  a  written  statement  of 
the  recipient's  reasons  for  reaching  that 
conclusion.  The  recipient  must  provide 
a  copy  of  the  statement  of  reasons  to  the 
individual  or  individuals  who  requested 
the  modification. 

(3)  If  a  modification  would  result  in 
a  fundamental  alteration,  the  recipient 
must  take  any  other  action  that  would 
not  result  in  such  an  alteration,  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  disabilities  receive  the  aid, 
benefits,  services,  training,  or 
employment  provided  by  the  recipient. 


§  37.9    What  are  a  recipient's 
responsibilities  to  communicate  with 
individuals  with  disabilities? 

(a)  Recipients  must  take  appropriate 
steps  to  ensure  that  communications 
with  beneficiaries,  registrants, 
applicants,  eligible  applicants/ 
registrants,  participants,  applicants  for 
employment,  employees,  and  members 
of  the  public  who  are  individuals  with 
disabilities,  are  as  effective  as 
communications  with  others. 

(b)  A  recipient  must  furnish 
appropriate  auxiliary  aids  or  services 
where  necessary  to  afford  individuals 
with  disabilities  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
the  VVIA  Title  I — financially  assisted 
program  or  activity.  In  determining 
what  type  of  auxilian,-  aid  or  service  is 
appropriate  and  necessary,  such 
recipient  must  give  primary 
consideration  to  the  requests  of  the 
individual  with  a  disability. 

(c)  Where  a  recipient  communicates 
by  telephone  with  beneficiaries, 
registrants,  applicants,  eligible 
applicants/registrants,  participants, 
applicants  for  employment,  and/or 
employees,  the  recipient  must  use 
telecommunications  devices  for 
individuals  with  hearing  impairments 
(TDDs/TTYs),  or  equally  effective 
communications  systems,  such  as 
telephone  relay  services. 

(ci)  A  recipient  must  ensure  that 
interested  individuals,  including 
individuals  with  visual  or  hearing 
impairments,  can  obtain  information  as 
to  the  existence  and  lucaliuu  of 
accessible  services,  activities,  and 
facilities. 

(e)(1)  A  recipient  must  provide 
signage  at  a  primar\'  entrance  to  each  of 
its  inaccessible  facilities,  directing  users 
to  a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  signage  provided  must  meet  the 
most  current  standards  prescribed  by 
the  General  Services  Administration 
under  the  Architectural  Barriers  Act  at 
41  CFR  101-19.6.  Alternative  standards 
for  the  signage  may  be  adopted  when  it 
is  clearly  evident  that  such  alternative 
standards  provide  equivalent  or  greater 
access  to  the  information. 

(2)  The  international  symbol  for 
accessibility  must  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(f)  This  section  does  not  require  a 
recipient  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of 
a  service,  program,  or  activity. 

(1)  In  those  circumstances  where  a 
recipient  believes  that  the  proposed 
action  would  fundamentally  alter  the 
WIA  Title  I — financially  assisted 


Federal  Register /Vol.  64.  No.  218 /Friday.  November  12.  1999 /Rules  and  Regulations  61725 


program,  activity,  or  service,  the 
recipient  has  the  burden  of  proving  that 
comphance  with  this  section  would 
result  in  such  an  alteration. 

(2)  The  decision  that  compliance 
would  result  in  such  an  alteration  must 
be  made  by  the  recipient  after 
considering  all  resources  available  for 
use  in  the  funding  and  operation  of  the 
WIA  Title  I — financially  assisted 
program,  activity,  or  service,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion. 

(3)  If  an  action  required  to  comply 
with  this  section  would  result  in  the 
fundamental  alteration  described  in 
paragraph  (f)(1)  of  this  section,  the 
recipient  must  take  any  other  action  that 
would  not  result  in  such  an  alteration, 
but  would  nevertheless  ensure  that,  to 
the  maximum  extent  possible. 
individuals  with  disabilities  receive  the 
benefits  or  services  provided  bv  the 
recipient. 

§  37. 1 0    To  what  extent  are  employment 
practices  covered  by  this  part? 

(a)  Discrimination  on  the  ground  of 
race,  color,  religion,  sex.  national  origin, 
age,  disability,  or  political  affiliation  or 
belief  is  prohibited  in  emplovment 
practices  in  the  administration  of,  or  in 
connection  with: 

(1)  Any  WIA  Title  I-financially 
assisted  program  or  activitv;  and 

(2)  Any  program  or  activity  that  is 
part  of  the  One-Stop  delivery-  svstem 
and  is  operated  bv  a  One-Stop  partner 
listed  in  Section  121(b)  of  WIA,  to  the 
extent  that  the  program  or  activitv  is 
being  conducted  as  part  of  the  One-Stop 
delivery'  system. 

(b)  Employee  selection  procedures  in 
implementing  this  section,  a  recipient 
must  comply  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  41  CFR  part  60-3, 

(c)  Standards  for  employment-related 
investigations  and  reviews.  In  an\' 
investigation  or  compliance  review,  the 
Director  must  consider  Equal 
Employment  Opportunity  Commission 
(EEOC)  regulations,  guidance  and 
appropriate  case  law  in  determining 
whether  a  recipient  has  engaged  in  an 
unlawful  employment  practice. 

(d)  As  provided  in  §  37, 3(b)  of  this 
part,  29  CFR  part  32.  subparts  B  and  C 
and  Appendix  A.  which  implement  the 
requirements  of  Section  504  pertaining 
to  employment  practices  and 
employment-related  training,  program 
accessibility,  and  reasonable 
accommodation,  have  been  incorporated 
into  this  part  by  reference.  Therefore, 
recipients  must  comply  with  the 
requirements  set  forth  in  those 


regulator)-  sections  as  well  as  the 
requirements  listed  in  this  part. 

(e)  Recipients  that  are  also  employers. 
employment  agencies,  or  other  entities 
covered  by  Titles  I  and  II  of  the  ADA 
should  be  aware  of  obligations  imposed 
by  those  titles.  See  29  CFR  part  1630 
and  28  CFR  part  35. 

(f)  Similarly,  recipients  that  are  also 
employers  covered  bv  the  anti- 
discrimination provision  of  the 
Immigration  and  Nationality  Act  should 
be  aware  of  the  obligations  imposed  bv 
that  provision  See  8  U.S.C.  1324b,  as 
amended. 

(g)  This  rule  does  not  preempt 
consistent  State  and  local  requirements. 

§37.11     To  what  extent  are  intimidation  and 
retaliation  prohibited  by  this  part? 

(a)  A  recipient  must  not  discharge, 
intimidate,  retaliate,  threaten,  coerce  or 
discriminate  against  any  individual 
because  the  individual  has: 

(1)  Filed  a  complaint  alleging  a 
violation  of  Section  188  of  WIA  or  this 
part; 

(2)  Opposed  a  practice  prohibited  by 
the  nondiscrimination  and  equal 
opportunitv  provisions  of  WIA  or  this 
part: 

(3)  Furnished  information  to,  or 
assisted  or  participated  in  anv  manner 
in,  an  investigation,  review,  hearing,  or 
any  other  activity  related  to  any  of  the 
following: 

(i)  Administration  of  the 
nondiscrimination  and  equal 
npnnrtiinity  provisions  of  WL^  or  this 
part; 

(ii)  Exercise  of  authority  under  those 
provisions;  or 

(iii)  Exercise  of  privilege  secured  by 
those  provisions;  or 

(4)  Otherwise  exercised  any  rights  and 
privileges  under  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part. 

(b)  The  sanctions  and  penalties 
contained  in  Section  188(b)  of  WIA  or 
this  part  may  be  imposed  against  any 
recipient  that  engages  in  anv  such 
retaliation  or  intimidation,  or  fails  to 
take  appropriate  steps  to  prevent  such 
activitv 

§37,12    What  Department  of  Labor  office  Is 
responsible  for  administering  this  part? 

The  Civil  Rights  Center  iCRCj,  in  the 
Office  of  the  Assistant  Secretarv  for 
-Administration  and  Management,  is 
responsible  for  administering  and 
enforcing  the  nondiscrimination  and 
equal  opportunitv  provisions  of  WIA 
and  this  part,  and  for  developing  and 
issuing  policies,  standards,  guidance, 
and  procedures  for  effecting 
compliance. 


§  37.1 3     Who  is  responsible  for  providing 
Interpretations  of  this  part? 

The  Director  will  make  any  rulings 
under,  or  interpretations  of,  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

§37.14     Under  what  circumstances  may  the 
Secretary  delegate  the  responsibilities  of 
this  part? 

'd  The  Secretary  may  from  time  to 
time  assign  to  officials  of  other 
departments  or  agencies  of  the 
Government  (with  the  consent  of  such 
department  or  agency)  responsibilities 
in  connection  with  the  effectuation  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part  (other  than  responsibility  for  final 
decisions  under  §37.112),  including  the 
achievement  of  effective  coordination 
and  maximum  uniformity  within  the 
Department  and  within  the  executive 
branch  of  the  Government  in  the 
application  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part  to  similar  programs  and 
similar  situations. 

(b)  Any  action  taken,  determination 
made,  or  requirement  imposed  bv  an 
official  of  another  department  or  agency 
acting  under  an  assignment  of 
responsibility  under  this  section  has  the 
same  effect  as  if  the  action  had  been 
taken  by  the  Director 

§37.15    What  are  the  Director  s 
responsibilities  to  coordinate  with  other 
civil  rights  agencies? 

(a)  Whenever  a  compliance  review  or 
complaint  investigation  under  this  part 
reveals  possible  violation  of  one  or  more 
of  the  laws  listed  in  paragraph  (b)  of  this 
section,  or  of  any  other  Federal  civil 
rights  law.  that  is  not  also  a  violation  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part,  the  Director  must  attempt  to  notify 
the  appropriate  agency  and  provide  it 
with  all  relevant  documents  and 
information. 

(b)  This  section  applies  to  the 
following: 

(1)  Executive  Order  11246.  as 
amended; 

(2)  Section  503  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C, 
793); 

(3)  The  affirmative  action  provisions 
of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974.  as 
amended  (38  U.S.C,  4212); 

(4)  The  Equal  Pav  Act  of  1963.  as 
amended  (29  U.S.C.  206d); 

(5)  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2D00e  at 
seq.y, 
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(6)  The  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended 
(29U.S,C.  621); 

(7)  The  Americans  with  Disabilities 
Act  of  1990,  as  amended  {42  U.S.C. 
12101  et  spq.y. 

(8)  The  anti-discrimination  provision 
of  the  Immigration  and  Nationality  Act, 
as  amended  (8  U.S.C;   1324b):  and 

(9)  Any  other  Federal  civil  rights  law. 

§37.16    Wtiat  is  ttiis  part's  effect  on  a 
recipient's  obligations  under  other  laws. 
and  what  limitations  apply? 

(a)  Effect  of  State  or  local  law  or  other 
requirements  The  obligation  to  comply 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  VVIA  or  this 
part  are  not  excused  or  reduced  by  any 
State  or  local  law  or  other  requirement 
that,  on  a  prohibited  ground,  prohibits 
or  limits  an  individuals  eligibility  to 
receive  aid,  benefits,  services,  or 
training;  to  participate  in  any  VVIA  Title 
I — financially  assisted  program  or 
activity;  to  be  employed  by  any 
recipient;  or  to  practice  any  occupation 
or  profession. 

(b)  Effect  of  private  organization  rules. 
The  obligation  to  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  VVIA  and  this 
part  is  not  excused  or  reduced  by  any 
rule  or  regulation  of  anv  private 
organizaticm.  i;lub.  league  or  association 
that,  on  a  prohibited  ground,  prohibits 
or  limits  an  individual's  eligibility  to 
participate  in  any  VVIA  Title  I — 
finanrialh  assisted  program  or  activity 
to  which  this  part  applies. 

(c)  Effect  of  possible  future  exclusion 
from  emploMvent  opportunities.  A 
recipient  must  not  exclude  any 
individual  from,  or  restrict  any 
individual's  participation  in,  any 
program  or  activity  based  on  the 
recipient's  belief  or  concern  that  the 
individual  will  encounter  limited  future 
employment  opportunities  because  of 
his  or  her  race,  color,  religion,  sex, 
national  origin,  age,  disability,  political 
affiliation  or  belief,  or  citizenship. 

Subpart  B — Recordkeeping  and  Other 
Affirmative  Obligations  of  Recipients 

Assurances 

§37.20    What  is  a  grant  applicant  s 
obligation  to  provide  a  written  assurance? 

(d)  ID  Each  application  for  financial 
assistance  under  Title  I  of  VVIA,  as 
defined  in  Sj  37.4.  must  include  the 
following  assurance: 

As  a  condition  to  the  award  of  financial 
assistance  from  the  Department  of  Labor 
under  Title  I  of  VVIA,  the  grant  applicant 
assures  that  it  will  comply  fully  with  the 
nondiscrimination  and  equal  opportunity 
provisions  of  the  following  laws: 


Section  188  of  the  Workforce  Investment 
Act  of  1998  (WIA),  which  prohibits 
discrimination  against  all  individuals  in  the 
United  States  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  age,  disability, 
political  affiliation  or  belief,  and  against 
beneficiaries  on  the  basis  of  either 
citizenship/status  as  a  lawfully  admitted 
immigrant  authorized  to  work  in  the  United 
States  or  participation  in  any  WIA  Title  1 — 
financially  assisted  program  or  activity: 

Title  VI  of  the  Civil  Rights  Act  of  1964.  as 
amended,  which  prohibits  discrimination  on 
the  bases  of  race,  color  and  national  origin; 

Section  504  of  the  Rehabilitation  Act  of 
1973.  as  amended,  which  prohibits 
discrimination  against  qualified  individuals 
with  disabilities: 

The  Age  Discrimination  Act  of  1975,  as 
amended,  which  prohibits  discrimination  on 
the  basis  of  age;  and 

Title  IX  of  the  Education  Amendments  of 
1972,  as  amended,  which  prohibits 
discrimination  on  the  basis  of  sex  in 
educational  programs. 

The  grant  applicant  also  assures  that  it  will 
comply  with  29  CFR  part  37  and  all  other 
regulations  implementing  the  laws  listed 
above.  This  assurance  applies  to  the  grant 
applicant's  operation  of  the  WIA  Title  I- 
financially  assisted  program  or  activity,  and 
to  all  agreements  the  grant  applicant  makes 
to  carry  out  the  WIA  Title  I-financially 
assisted  program  or  activity.  The  grant 
applicant  understands  that  the  United  States 
has  the  right  to  seek  judicial  enforcement  of 
this  assurance. 

(2)  The  assurance  is  considered 
incorporated  by  operation  of  law  in  the 
grant,  cooperative  agreement,  contract 
or  other  arrangement  whereby  Federal 
financial  assistance  under  Title  1  of  the 
VVIA  is  made  available,  wheUier  or  not 
it  is  physically  incorporated  in  such 
document  and  whether  or  not  there  is  a 
written  agreement  between  the 
Department  and  the  recipient,  betw'een 
the  Department  and  the  Governor, 
between  the  Governor  and  the  recipient, 
or  between  recipients.  The  assurance 
also  may  be  incorporated  by  reference  in 
such  grants,  cooperative  agreements. 
contracts,  or  other  arrangements. 

(b)  Continuing  State  programs.  Each 
Strategic  Five- Year  State  Plan  submitted 
by  a  State  to  carry  out  a  continuing  WIA 
Title  I-financially  assisted  program  or 
activity  must  provide  a  statement  that 
the  WIA  Title  I-financially  assisted 
program  or  activity  is  (or,  in  the  case  of 
a  new  WIA  Title  I-financially  assisted 
program  or  activity,  will  be)  conducted 
in  compliance  w  ith  th(? 
nondiscrimination  and  equal 
opportunity  provisions  of  VVIA  and  this 
part,  as  a  condition  to  the  approval  of 
the  Five-Year  Plan  and  the  extension  of 
any  WIA  Title  I  financial  assistance 
under  the  Plan.  The  State  also  must 
certify  that  it  has  developed  and 
maintains  a  Methods  of  Administration 
under  §37.54. 


§  37.21     How  long  will  the  recipient's 
obligation  under  the  assurance  last,  and 
how  broad  is  the  obligation? 

(a)  Where  the  WIA  Title  I  financial 
assistance  is  intended  to  provide,  or  is 
in  the  form  of.  either  personal  property, 
real  property,  structures  on  real 
property,  or  interest  in  any  such 
property  or  structures,  the  assurance 
will  obligate  the  recipient,  or  (in  the 
case  of  a  subsequent  transfer)  the 
transferee,  for  the  longer  of: 

(1)  The  period  during  which  the 
property  is  used  either: 

(i)  For  a  purpose  for  which  VVIA  Title 
1  financial  assistance  is  extended;  or 

(ii)  For  another  purpose  involving  the 
provision  of  similar  services  or  benefits: 
or 

(2)  The  period  during  which  either: 
(i)  The  recipient  retains  ownership  or 

possession  of  the  property;  or 

(ii)  The  transferee  retains  ownership 
or  possession  of  the  property  without 
compensating  the  Departmental 
grantmaking  agency  for  the  fair  market 
value  of  that  ownership  or  possession. 

(b)  In  all  other  cases,  the  assurance 
will  obligate  the  recipient  for  the  period 
during  which  VVIA  Title  I  financial 
assistance  is  extended. 

§  37.22    How  must  covenants  t>e  used  in 
connection  with  this  part? 

(a)  Where  VVIA  Title  I  financial 
assistance  is  provided  in  the  form  of  a 
transfer  of  real  property,  structures,  or 
improvements  on  real  property  or 
structures,  or  interests  in  real  property 
or  structures,  the  instrument  effecting  or 
recording  the  transfer  must  contain  a 
covenajit  assuring  nondiscriminati(m 
and  equal  opportunity  for  the  period 
described  in  §37.21. 

(b)  Where  no  Federal  transfer  of  real 
property  or  interest  therein  from  the 
Federal  Government  is  involved,  but 
real  property  or  an  interest  therein  is 
acquired  or  improved  under  a  program 
of  VVIA  Title  I  financial  assistance,  the 
recipient  must  include  the  covenant 
described  in  paragraph  (a)  of  this 
section  in  the  instrument  effecting  or 
recording  any  subsequent  transfer  of 
such  property. 

(c)  When  the  property  is  obtained 
from  the  Federal  Government,  the 
covenant  described  in  paragraph  (a)  of 
this  section  also  may  include  a 
condition  coupled  with  a  right  of 
reverter  to  the  Department  in  the  event 
of  a  breach  of  the  covenant. 

Equal  Opportunity  Officers 

§37.23    Who  must  designate  an  Equal 
Opportunity  Officer? 

Ever}'  recipient  must  designate  an 
Equal  Opportunity  Officer  ("EO 
Officer"),  except  small  recipients  and 
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service  providers,  as  defined  in  §  37.4, 
The  responsibilities  of  small  recipients 
and  service  providers  are  described  in 
§§37,27  and  37.28. 

§  37,24    Who  is  eligible  to  serve  as  an 
Equal  Opportunity  Officer? 

A  senior-level  emplovee  of  the 
recipient  should  be  appointed  as  the 
recipient's  Equal  Opportunity  Officer, 
Depending  upon  the  size  of  the 
recipient,  the  size  of  the  recipients  \VL-\ 
Title  I-financiallv  assisted  programs  or 
activities,  and  the  number  of  applicants, 
registrants,  and  participants  served  bv 
the  recipient,  the  EO  Officer  may,  or 
may  not.  be  assigned  other  duties. 
However,  he  or  she  must  not  have  other 
responsibilities  or  activities  that  create  a 
conflict,  or  the  appearance  of  a  conflict, 
with  the  responsibilities  of  an  EO 
Officer. 

§  37.25    What  are  the  responsibilities  of  an 
Equal  Opportunity  Officer? 

An  Equal  Opportunity  Officer  is 
responsible  for  coordinating  a 
recipient's  obligations  under  this  part. 
Those  responsibilities  include,  but  are 
not  limited  to: 

(a)  Serving  as  the  recipient's  liaison 
with  CRC:: 

(b)  Monitoring  and  investigating  the 
recipient's  activities,  and  the  activities 
of  the  entities  that  receive  VVIA  Title  I 
funds  from  the  recipient,  to  make  sure 
that  the  recipient  and  its  subrecipients 
are  not  violating  their 
nondiscrimination  and  equal 
opportunity  obligations  under  VVIA  Title 
I  and  this  part; 

(c)  Reviewing  the  recipient's  written 
policies  to  make  sure  that  those  policies 
are  nondiscriminatorv: 

(d)  Developing  and  publishing  the 
recipient's  procedures  for  processing 
discrimination  complaints  under 

§§  37,76  through  37.79,  and  making  sure 
that  those  procedures  are  followed; 

(e)  Reporting  directiv  to  the 
appropriate  official  (including,  but  not 
limited  to.  the  State  WIA  Director. 
Governor's  WIA  Liaison.  lob  Corps 
Center  Director.  SESA  Administrator,  or 
LWIA  grant  recipient)  about  equal 
opportunity  matters; 

(f)  Undergoing  training  (at  the 
recipient's  expense)  to  maintain 
competency,  if  the  Director  requires  him 
or  her.  and/or  his  or  her  staff,  to  do  so: 
and 

(g)  If  applicable,  overseeing  the 
development  and  implementation  of  the 
recipient's  Methods  of  Administration 
under  §  37.54, 

§  37.26    What  are  a  recipient's  obligations 
relating  to  the  Equal  Opportunity  Officer? 

A  recipient  has  the  following 
obligations: 


(a)  Making  the  Equal  Opportunity 
Officer's  name,  and  his  or  her  position 
title,  address,  and  telephone  number 
(voice  and  TDD/TTY)  public; 

(b)  Ensuring  that  the  EO  Officer's 
identity  and  contact  information 
appears  on  all  internal  and  external 
communications  about  the  recipient's 
nondiscrimination  and  equal 
opportunity  programs; 

(cj  Assigning  sufficient  staff  and 
resources  to  the  Equal  Opportunity 
Officer,  and  providing  him  or  her  with 
the  necessary  support  of  top 
management,  to  ensure  compliance  with 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part;  and 

(d)  Ensuring  that  the  EO  Officer  and 
his/her  staff  are  afforded  the 
opportunity  to  receive  the  training 
necessary  and  appropriate  to  maintain 
competency. 

§  37.27    What  are  the  obligations  of  small 
recipients  regarding  Equal  Opportunity 
Officers? 

.Mthdugh  small  nn  ipients  do  not  need 
to  (iesignate  Equal  Opportunity  Officers 
who  have  the  full  range  of 
responsibilities  listed  above,  thev  must 
designate  an  individual  who  will  be 
resp(msible  for  developing  and 
publishing  of  complaint  procedures, 
and  the  processing  of  complaints,  as 
explained  in  §§  37,76  through  37.79. 

§  37,28    What  are  the  obligations  of  service 
providers  regarding  Equal  Opportunity 
Officers? 

Ser\ice  providers,  as  defined  in 
§  37,4,  are  not  required  to  designate  an 
Equal  Opportunit\  Officer.  The 
obligation  for  ensuring  ser\'ice  provider 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  and  this  part  rests  with  the 
Governor  or  LWIA  grant  recipient,  as 
specified  in  the  State  s  Methods  of 
.Administration, 

Notice  and  Communication 

§  37,29    What  are  a  recipient  s  obligations 
to  disseminate  its  equal  opportunity  policy? 

[a)  A  recipient  must  provide  initial 
and  continuing  notice  that  it  does  not 
discriminate  on  any  prohibited  ground. 
This  notice  must  be  provided  to: 

(1)  Registrants,  applicants,  and 
eligible  applicants/registrants; 

(2)  Participants: 

(3)  Applicants  for  emplovment  and 
employees: 

(4)  Unions  or  professional 
organizations  that  hold  collective 
bargaining  or  professional  agreements 
with  the  recipient; 

(5j  Subrecipients  that  receive  WLA 
Title  I  funds  from  the  recipient:  and 


(6)  Members  of  the  pubfic,  including 
those  with  impaired  vision  or  hearing. 

(b)  As  provided  in  §  37.9,  the 
recipient  must  take  appropriate  steps  to 
ensure  that  communications  with        *" 
individuals  with  disabilities  are  as 
effective  as  communications  with 
others. 

§  37  30    What  specific  wording  must  the 
notice  contain'' 

The  notice  must  contain  the  following 

specific  w^ording: 

Equal  Opportunit>-  Is  the  Law 

It  is  against  the  law  for  this  recipient  of 
Federal  financial  assistance  to  discriminate 
on  the  following  bases: 

Against  any  individual  in  the  United 
States,  on  the  basis  of  race,  color,  religion, 
sex,  national  origin,  age.  disability,  political 
affiliation  or  belief;  and 

Against  any  beneficiary  of  programs 
financially  assisted  under  Title  I  of  the 
Workforce  Investment  Act  of  1998  (WIA),  on 
the  basis  of  the  beneficiary's  citizenship/ 
status  as  a  lawfully  admitted  immigrant 
authorized  to  work  in  the  United  States,  or 
his  or  her  participation  in  any  WIA  Title  I- 
financially  assisted  program  or  activity. 

The  recipient  must  not  discriminate  in  any 
of  the  following  areas: 

Deciding  who  will  be  admitted,  or  have 
access,  to  any  WIA  Title  I-financially  assisted 
program  or  activity; 

Providing  opportunities  in,  or  treating  any 
person  with  regard  to,  such  a  program  or 
activity;  or 

Making  employment  decisions  in  the 
administration  of,  or  in  connection  with, 
such  a  program  or  activity. 

What  to  Do  If  You  Believe  You  Have 
Experienced  Discrimination 

If  you  think  that  you  have  been  subjected 
to  discrimination  under  a  WIA  Title  I- 
financially  assisted  program  or 

Activity,  you  may  file  a  complaint 
within  180  days  from  the  date  of  the 
alleged  violation  with  either: 

The  recipients  Equal  Opportunity  Officer 
(or  the  person  whom  the  recipient  has 
designated  for  this  purpose);  or 

The  Director.  Civil  Rights  Center  (CRC), 
U.S.  Department  of  Labor.  200  Constitution 
Avenue  NW.  Room  N-4123,  Washington,  DC 
20210, 

If  you  file  your  complaint  with  the 
recipient,  you  must  wait  either  until  the 
recipient  issues  a  written  Notice  of  Final 
Action,  or  until  90  days  have  passed 
(whichever  is  sooner),  before  filing  with  the 
Civil  Rights  Center  (see  address  above). 

If  the  recipient  does  not  give  you  a  written 
Notice  of  Final  Action  within  90  days  of  the 
day  on  which  you  filed  your  complaint,  you 
do  not  have  to  wait  for  the  recipient  to  issue 
that  Notice  before  filing  a  complaint  with 
CRC,  However,  you  must  file  your  CRC 
complaint  within  30  days  of  the  90-day 
deadline  (in  other  words,  within  120  days 
after  the  day  on  which  you  filed  vour 
complaint  with  the  recipient). 

If  the  recipient  does  give  you  a  written 
Notice  of  Final  Action  on  your  complaint. 
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but  voii  are  dissatisfied  with  the  decision  or 
resolution,  you  may  file  a  complaint  with 
CRC.  You  must  file  your  CRC  complaint 
within  30  days  of  the  date  on  which  you 
received  the  Notice  of  Final  Action. 

§37.31     Where  must  the  notice  required  by 
§§37.29  and  37.30  be  published? 

(a)  At  a  minimum,  the  notice  required 

by  §§  37.29  and  ,'^7  30  must  be: 

(1)  Posted  prominently,  in  reasonable 
numbers  and  places; 

(2)  Disseminated  in  internal 
memoranda  and  other  written  or 
electronic  comrnunic:ati(ins; 

(3)  Included  in  handbooks  or 
manuals;  and 

(4)  Made  avaUable  to  each  participant, 
and  made  part  of  each  participant's  file. 

(b)  The  notice  must  be  provided  in 
appropriate  formats  to  individuals  with 
visual  impairments.  Where  notice  has 
been  given  in  an  alternate  format  to  a 
participant  with  a  visual  impairment,  a 
record  that  such  notice  has  been  given 
must  be  made  a  part  of  the  participant's 
file 

§37.32    When  must  the  notice  required  by 
§§37.29  and  37.30  be  provided? 

The  notice  required  by  *?^  37.29  and 
37  30  must  be  initiallv  provided  within 
90  davs  of  th(!  effective  date  of  this  part, 
or  of  the  date  this  part  first  applies  to 
the  recipient,  whichever  comes  later. 

§37.33    Who  is  responsible  tor  meeting  the 
notice  requirement  with  respect  to  service 
providers? 

The  Governor  or  the  LWIA  grant 
recipient,  as  determined  by  the 
Governor  and  as  provided  in  that  State's 
Methods  of  Administration,  will  be 
responsible  for  meeting  the  notice 
requirement  provided  in  Sections  37.29 
and  37.30  with  respect  to  a  State's 
service  providers. 

§  37.34    What  type  of  notice  must  a 
recipient  Include  in  publications. 
broadcasts,  and  other  communications? 

(a)  Recipients  must  indicate  that  the 
WIA  Titl»'  I-financially  assisted  program 
or  activity  in  question  is  an  "equal 
opportunity  employer/program,"  and 
that  ■au.xiliarx  aids  and  services  are 
available  upon  request  to  individuals 
with  disabilities."  in  recruitment 
brochures  and  other  materials  that  are 
ordinarilv  distributed  or  communicated 
in  written  and/or  oral  form, 
electronically  and/or  on  paper,  to  staff, 
clients,  or  the  public  at  large,  to  describe 
programs  financially  assisted  under 
Title  1  of  WIA  or  the  requirements  for 
participation  by  recipients  and 
participants.  Where  such  materials 
indicate  that  the  recipient  may  be 
reached  bv  telephone,  the  materials 
must  state  the  telephone  number  of  the 


TDD/TTY  or  relay  service  used  by  the 
recipient,  as  required  by  §  37.9(c). 

(b)  Recipients  that  publish  or 
broadcast  program  information  in  the 
news  media  must  ensure  that  such 
publications  and  broadcasts  state  that 
the  WIA  Title  1-financially  assisted 
program  or  activity  in  question  is  an 
equal  opportunity  employer/program  (or 
otherwise  indicate  that  discrimination 
in  the  WIA  Title  I-financially  assisted 
program  or  activity  is  prohibited  by 
Federal  law),  and  indicate  that  auxiliary 
aids  and  services  are  available  upon 
request  to  individuals  with  disabilities. 

(c)  A  recipient  must  not  communicate 
any  information  that  suggests,  by  text  or 
illustration,  that  the  recipient  treats 
beneficiaries,  registrants,  applicants, 
participants,  employees  or  applicants 
for  employment  differently  on  any 
prohibited  ground  specified  in  §  37.5, 
except  as  such  treatment  is  otherwise 
permitted  under  Federal  law  or  this 
part. 

§  37.35    What  are  a  recipient's 
responsibilities  to  provide  services  and 
information  in  languages  other  than 
English? 

(a)  A  significant  number  or  proportion 
of  the  population  eligible  to  be  served. 
or  likely  to  be  directly  affected,  by  a 
WIA  Title  I-financialiy  assisted  program 
or  activity  may  need  services  or 
information  in  a  language  other  than 
English  in  order  to  be  effectively 
informed  about,  or  able  to  participate  in. 
the  program  or  activity.  Where  such  a 
significant  number  or  proportion  exists, 
a  recipient  must  take  the  following 
actions: 

(1)  Consider: 

(i)  The  scope  of  the  program  or 
activity,  and 

(ii)  The  size  and  concentration  of  the 
population  that  needs  services  or 
information  in  a  language  other  than 
English;  and 

(2)  Based  on  those  considerations, 
take  reasonable  steps  to  provide  services 
and  information  in  appropriate 
languages.  This  information  must 
include  the  initial  and  continuing  notice 
required  under  §§  37.29  and  37.30.  and 
all  information  that  is  communicated 
under  §37.34. 

(b)  In  circumstances  other  than  those 
described  in  paragraph  (a)  of  this 
section,  a  recipient  should  nonetheless 
make  reasonable  efforts  to  meet  the 
particularized  language  needs  of 
limited-English-speaking  individuals 
who  seek  services  or  information  from 
the  recipient. 


§37,36    What  responsibilities  does  a 
recipient  have  to  communicate  information 
during  orientations? 

During  each  presentation  to  orient 
new  participants,  new  employees,  and/ 
or  the  general  public  to  its  WIA  Title  I- 
financiallv  assisted  program  or  activity, 
a  recipient  must  include  a  discussion  of 
rights  under  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA 
and  this  part,  including  the  right  to  file 
a  complaint  of  discrimination  with  the 
recipient  or  the  Director. 

Data  and  Information  Collection  and 
Maintenance 

§  37.37    What  are  a  recipient's 
responsibilities  to  collect  and  maintain  data 
and  other  Information? 

(a)  The  Director  will  not  require 
submission  of  data  that  can  be  obtained 
from  existing  reporting  requirements  or 
sources,  including  those  of  other 
agencies,  if  the  source  is  known  and 
available  to  the  Director. 

(b)(1)  Each  recipient  must  collect  such 
data  and  maintain  such  records,  in 
accordance  with  procedures  prescribed 
by  the  Director,  as  the  Director  finds 
necessary  to  determine  whether  the 
recipient  has  complied  or  is  complying 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part.  The  system  and  format  in  which 
the  records  and  data  are  kept  must  be 
designed  to  allow  the  Governor  and  CRC 
to  conduct  statistical  or  other 
quantifiable  data  analyses  to  verify  the 
recipient's  compliance  with  section  188 
of  WIA  and  this  part. 

(2)  Such  records  must  include,  but  are 
not  limited  to.  records  on  applicants, 
registrants,  eligible  applicants/ 
registrants,  participants,  terminees, 
employees,  and  applicants  for 
emplovment.  Each  recipient  must 
record  the  race/ethnicity,  sex.  age,  and 
where  known,  disability  status,  of  every 
applicant,  registrant,  eligible  applicant/ 
registrant,  participant,  terminee, 
applicant  for  employment,  and 
emplovee.  Such  information  must  be 
stored  in  a  manner  that  ensures 
confidentiality,  and  must  be  used  only 
for  the  purposes  of  recordkeeping  and 
reporting;  determining  eligibility,  where 
appropriate,  for  WIA  Title  I-financially 
assisted  programs  or  activities; 
determining  the  extent  to  which  the 
recipient  is  operating  its  WIA  Title  I- 
financiaily  assisted  program  or  activity 
in  a  nondiscriminatory  manner;  or  other 
use  authorized  by  law. 

(c)  Each  recipient  must  maintain,  and 
submit  to  CRC  upon  request,  a  log  of 
complaints  filed  with  it  that  allege 
discrimination  on  the  ground(s)  of  race, 
color,  religion,  sex.  national  origin,  age, 
disability,  political  affiliation  or  belief. 
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citizenship,  and/or  participation  in  a 
VVIA  Title  I-financialiy  assisted  program 
or  activity.  The  log  must  include;  the 
name  and  address  of  the  complainant; 
the  ground  of  the  complaint;  a 
description  of  the  complaint:  the  date 
the  complaint  was  filed;  the  disposition 
and  date  of  disposition  of  the  complaint; 
and  other  pertinent  information. 
Information  that  could  lead  to 
identification  of  a  particular  individual 
as  having  filed  a  complaint  must  be  kept 
confidential. 

(d)  Where  designation  of  individuals 
bv  race  or  ethnicity  is  required,  the 
guidelines  of  the  Office  of  Management 
and  Budget  must  be  used. 

(e)  A  service  provider's  responsibilitv 
for  collecting  and  maintaining  the 
information  required  under  this  section 
may  be  assumed  by  the  Governor  or 
LWIA  grant  recipient,  as  provided  in  the 
State's  Methods  of  Administration. 

§37.38    What  information  must  grant 
applicants  and  recipients  provide  to  CRC? 

In  addition  to  the  information  which 
must  be  collected,  maintained,  and. 
upon  request,  submitted  to  CRC  under 
§37.37: 

(a)  Each  grant  applicant  and  recipient 
must  promptly  notify  the  Director  when 
anv  administrative  enforcement  actions 
or  lawsuits  are  filed  against  it  alleging 
discrimination  on  the  ground  of  race, 
color,  religion,  sex.  national  origin,  age, 
disabilitv,  political  affiliation  or  belief, 
and  for  beneficiaries  only,  citizenship  or 
participation  in  a  WIA  Title  1-financially 
assisted  program  or  activit}'.  This 
notification  must  include: 

(1)  The  names  of  the  parties  to  the 
action  or  lawsuit; 

(2)  The  forum  in  which  each  case  was 
filed;  and 

(3)  The  relevant  casp  numbers. 

(b)  Each  grant  applicant  (as  part  of  its 
application)  and  recipient  (as  part  of  a 
compliance  review  conducted  under 
Section  37.63,  or  monitoring  activity 
earned  out  under  §  37.65)  must  provide 
the  following  information: 

(1)  The  name  of  any  other  Federal 
agencv  that  conduc:ted  a  civil  rights 
compliance  review  or  complaint 
investigation,  and  that  found  the  grant 
applicant  or  recipient  to  be  in 
noncompliance,  during  the  two  years 
before  the  grant  application  was  filed  or 
C;RC  began  its  examination;  and 

(2)  Information  about  any 
administrative  enforcement  actions  or 
lawsuits  that  alleged  discrimination  on 
anv  protected  basis,  and  that  were  filed 
against  the  grant  applicant  or  recipient 
during  the  two  years  before  the 
application  or  renewal  application. 
compliance  review,  or  monitoring 
activity.  This  information  must  include: 


(ij  The  names  of  the  parties; 
(ii)  The  forum  in  which  each  case  was 
filed;  and 
(iii)  The  relevant  case  numbers. 

(c)  At  the  discretion  of  the  Director, 
grant  applicants  and  recipients  may  be 
required  to  provide,  in  a  timely  manner, 
any  information  and  data  necessary  to 
investigate  complaints  and  conduct 
compliance  reviews  on  grounds 
prohibited  under  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  and  this  part. 

(d)  At  the  discretion  of  the  Director, 
recipients  may  be  required  to  provide, 
in  a  timely  manner,  the  particularized 
information  and/or  to  submit  the 
periodic  reports  that  the  Director 
considers  necessary  to  determine 
compliance  with  Uie  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part. 

(e)  At  the  discretion  of  the  Director, 
grant  applicants  may  be  required  to 
submit,  in  a  timely  manner,  the 
particularized  information  necessary  to 
determine  whether  or  not  the  grant 
applicant,  if  financially  assisted,  would 
be  able  to  comply  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

(f)  Where  designation  of  individuals 
by  race  or  ethnicity  is  required,  the 
guidelines  of  the  Office  of  Management 
and  Budget  must  be  used. 

§  37.39     How  long  must  grant  applicants 
and  recipients  maintain  the  reccds 
required  under  this  part? 

(a)  Each  recipient  must  maintain  the 
following  records  for  a  period  of  not  less 
than  three  years  from  the  close  of  the 
applicable  program  year: 

(1)  The  records  of  applicants, 
registrants,  eligible  applicants/ 
registrants,  participants,  terminees, 
employees,  and  applicants  for 
employment;  and 

(2)  Such  other  records  as  are  required 
under  this  part  or  by  the  Director. 

(b)  Records  regarding  complaints  and 
actions  taken  on  the  complaints  must  be 
maintained  for  a  period  of  not  less  than 
three  years  from  the  date  of  resolution 
of  the  complaint. 

§  37.40     What  access  to  sources  of 
information  must  grant  applicants  and 
recipients  provide  the  Director? 

(a)  Each  grant  applicant  and  recipient 
m.ust  permit  access  by  the  Director 
during  normal  business  hours  to  its 
premises  and  tu  its  employees  and 
participants,  to  the  extent  that  such 
individuals  are  on  the  premises  during 
the  course  of  the  investigation,  for  the 
purpose  of  conducting  complaint 
investigations,  compliance  reviews. 


monitoring  activities  associated  with  a 
State's  developihent  and 
implementation  of  a  Methods  of 
Administration,  and  inspecting  and 
copying  such  books,  records,  accounts 
and  other  materials  as  may  be  pertinent 
to  ascertain  compliance  with  and  ensure 
enforcement  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part, 

(b)  Asserted  considerations  of  privacy 
or  confidentiality  are  not  a  basis  for 
withholding  information  firom  CRC  and 
will  not  bar  CRC  from  evaluating  or 
seeking  to  enforce  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

(c)  Whenever  any  information  that  the 
Director  asks  a  grant  applicant  or 
recipient  to  provide  is  in  the  exclusive 
possession  of  another  agency, 
institution,  or  person,  and  that  agency, 
institution,  or  person  fails  or  refuses  to 
furnish  the  information  upon  request, 
the  grant  applicant  or  recipient  must 
certif>^  to  CRC  that  it  has  made  efforts  to 
obtain  the  information  and  that  the 
agency,  institution,  or  person  has  failed 
or  refused  to  provide  it.  This 
certification  must  list  the  name  and 
address  of  the  agency,  institution,  or 
person  that  has  possession  of  the 
information  and  the  specific  efforts  the 
grant  applicant  or  recipient  made  to 
obtain  it 

§37.41     What  responsibilities  do  grant 
applicants,  recipients,  and  the  Department 
have  to  maintain  the  confidentiality  o<  the 

The  identity  of  any  mdividual  who 
furnishes  information  relating  to,  or 
assisting  in,  an  investigation  or  a 
compliance  review,  including  the 
identity  of  any  individual  who  files  a 
complaint,  must  be  kept  confidential  to 
the  extent  possible,  consistent  with  a 
fair  determination  of  the  issues.  An 
individual  whose  identity  it  is  necessary 
to  disclose  must  be  protected  from 
retaliation  (see  §37.11). 

§37.42     What  are  a  recipient  s 
responsibilities  under  this  part  to  provide 
universal  access  to  WIA  Title  l-financiaMy 
assisted  programs  and  activities? 

Rocipieati  must  take  appropriate 
steps  to  ensure  that  they  are  providing 
universal  access  to  their  WIA  Title  I- 
financially  assisted  programs  and 
activities.  These  steps  should  involve 
reasonable  efforts  to  include  members  of 
both  sexes,  various  racial  and  ethnic 
groups,  individuals  with  disabilities, 
and  individuals  in  differing  age  groups. 
Such  efforts  may  include,  but  are  not 
limited  to: 

(a)  Advertising  the  recipient's 
programs  and/or  activities  in  media. 
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such  ds  newspapers  or  radio  programs, 
that  specifically  target  various 
populations: 

(n)  Sending  notices  about  openings  in 
the  recipient's  programs  and/or 
activities  to  schools  or  community 
service  groups  that  serve  various 
populations;  and 

(c)  Consulting  with  appropriate 
community  service  groups  about  ways 
in  which  the  recipient  may  improve  its 
outreach  and  serv'ice  to  various 
populations. 

Subpart  C — Governor's 
Responsibilities  to  Implement  the 
Nondiscrimination  and  Equal 
Opportunity  Requirements  of  WIA 

§  37.50    To  whom  does  this  subpart  apply? 
This  subpart  applies  to  State  Programs 
as  defined  in  *5  37.4.  However,  the 
provisions  of  §  37.52(b)  do  not  apply  to 
State  Employment  Security  Agencies 
(SESAs),  because  the  Governor's 
liability  for  anv  noncompliance  on  the 
part  of  a  SESA  cannot  be  waived. 

§  37.51     What  are  a  Governor's  oversight 
responsibilities? 

The  Governor  is  responsible  for 
oversight  of  all  WIA  Title  I-financially 
assisted  State  programs  This 
responsibilitv  includes  ensuring 
compliance  with  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  and  this  part,  and  negotiating. 
where  appropriate,  with  a  recipient  to 
secure  voluntary  compliance  when 
noncompliance  is  found  under 
^37.95fb) 

§  37.52     To  what  extent  may  a  Governor  be 
liable  for  the  actions  of  a  recipient  he  or  she 
has  financially  assisted  under  WIA  Title  I? 

(a)  The  Governor  and  the  recipient  are 
jointlv  and  severallv  liabif^  for  all 
violations  of  the  nonciiscrimination  and 
equal  opportunity  provisions  of  WIA 
and  this  part  bv  th(>  recipient,  unless  the 
Governor  has 

(1)  Established  and  adhered  to  a 
Methods  of  Admmistration.  under 
Section  37.54.  designed  to  give 
reasonable  guarantee  of  the  recipient's 
compliance  with  such  provisions; 

(2)  Entered  into  a  written  contract 
with  the  recipient  that  clearly 
establishes  the  recipient's  obligations 
regarding  nondiscrimination  and  equal 
npportunit\-; 

(3)  Acts'd  with  due  diligence  to 
monitor  the  recipient's  compliance  with 
these  provisions;  and 

(4)  'Taken  prompt  and  appropriate 
corrective  action  to  effec  t  compliance. 

(b)  If  the  Director  determines  that  the 
Governor  has  demonstrated  substantial 
compliance  with  the  requirements  of 
paragraph  (a)  of  this  section,  he  or  she 


may  recommend  to  the  Secretary  that 
the  imposition  of  sanctions  against  the 
Governor  be  waived  and  that  sanctions 
be  imposed  only  against  the 
noncomplying  recipient. 

§  37.53    What  are  a  Governor's  oversight 
responsibilities  regarding  recipients' 
recordkeeping? 

The  Governor  must  ensure  that 
recipients  collect  and  maintain  records 
in  a  manner  consistent  with  the 
provisions  of  §  37.37  and  any 
procedures  prescribed  by  the  Director 
under  §  37.37(b).  The  Governor  must 
further  ensure  that  recipients  are  able  to 
provide  data  and  reports  in  the  manner 
prescribed  bv  the  Director. 

§  37  54     What  are  a  Governor's  obligations 
to  develop  and  maintain  a  Methods  of 
Administration? 

(a)  (1)  Each  Governor  must  establish 
and  adhere  to  a  Methods  of 
Administration  for  State  programs  as 
defined  in  §37.4.  In  those  States  in 
which  one  agency  contains  both  SESA 
or  unemployment  insurance  and  WIA 
Title  I-financially  assisted  programs,  the 
Governor  should  develop  a  combined 
Methods  of  Administration 

(2)  Each  Methods  of  Administration 
must  be  designed  to  give  a  reasonable 
guarantee  that  all  recipients  will 
comply,  and  are  complying,  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

(b)  The  Methods  of  Administration 
must  be: 

(1)  In  writing,  addressing  each 
requirement  of  §  37.54(d)  with  narrative 
and  documentation; 

(2)  Reviewed  and  updated  as  required 
in  §37.55;  and 

(3)  Signed  by  the  Governor. 

(c)  [Reserved] 

(d)  At  a  minimum,  each  Methods  of 
Administration  must: 

(1)  Describe  how  the  State  programs 
and  recipients  have  satisfied  the 
requirements  of  the  following 
regulations: 

(i)  Sections  37.20  through  37.22 
(assurances); 

(ii)  Sections  37.23  through  37.28 
(Equal  Opportunity  Officers); 

(iii)  Sections  37.29  through  37.36 
(Notice  and  Communication); 

(iv)  Sections  37.37  through  37.41 
(Data  and  Information  Collection  and 
Maintenance); 

(v)  Section  37.42  (Universal  Access): 

(vi)  Section  37.53  (Governor's 
Oversight  Responsibilities  Regarding 
Recipients'  Recordkeeping);  and 

(vii)  Sections  37.76  through  37.79 
(Complaint  Processing  Procedures):  and 

(2)  Include  the  following  additional 
elements: 


(i)  A  system  for  determining  whether 
a  grant  applicant,  if  financiallv  assisted, 
and/or  a  training  provider,  if  selected  as 
eligible  under  section  122  of  the  Act,  is 
likely  to  conduct  its  WIA  Title  1— 
financially  assisted  programs  or 
activities  in  a  nondiscriminatory  way. 
and  to  comply  with  the  regulations  in 
this  part: 

(ii)  A  system  for  periodicallv 
monitoring  the  compliance  of  recipients 
with  WIA  section  188  and  this  part, 
including  a  determination  as  to  whether 
each  recipient  is  conducting  its  WL^ 
Title  I — financially  assisted  program  or 
activity  in  a  nondiscriminatorv  wav.  At 
a  minimum,  each  periodic  monitoring 
review  required  by  this  paragraph  must 
include: 

(A)  A  statistical  or  other  quantifiable 
analysis  of  records  and  data  kept  bv  the 
recipient  under  §  37.37.  including 
analyses  by  race/ethnicity,  sex,  age.  and 
disability  status; 

(B)  An  investigation  of  any  significant 
differences  identified  in  paragraph  (A) 
of  this  section  in  participation  in  the 
programs,  activities,  or  employment 
provided  by  the  recipient,  to  determine 
whether  these  differences  appear  to  be 
caused  by  discrimination.  This 
investigation  must  be  conducted 
through  review  of  the  recipient's  records 
and  any  other  appropriate  means;  and 

(C)  An  assessment  to  determine 
whether  the  recipient  has  fulfilled  its 
administrative  obligations  under  section 
188  or  this  part  (for  example, 
recordkeeping,  notice  and 
communication)  and  any  duties 
assigned  to  it  under  the  MOA; 

(iii)  A  review  of  recipient  policy 
issuances  to  ensure  they  are 
nondiscriminatory: 

(iv)  A  system  for  reviewing  recipients' 
job  training  plans,  contracts,  assurances, 
and  other  similar  agreements  to  ensure 
that  they  are  both  nondiscriminatory 
and  contain  the  required  language 
regarding  nondiscrimination  and  equal 
opportunitv: 

(v)  Procedures  for  ensuring  that 
recipients  comply  with  the 
requirements  of  Section  504  and  this 
part  with  regard  to  individuals  with 
disabilities; 

(vi)  A  system  of  policy 
communication  and  training  to  ensure 
that  EO  Officers  and  members  of  the 
recipients'  staffs  who  have  been 
assigned  responsibilities  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part  are  aware  of  and  can  effectively 
carry  out  these  responsibilities: 

(vii)  Procedures  for  obtaining  prompt 
corrective  action  or,  as  necessary, 
applying  sanctions  when 
noncompliance  is  found;  and 
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(viii)  Supporting  documentation  to 
show  that  the  commitments  made  in  the 
Methods  of  Administration  have  been 
and/or  are  being  carried  out.  This 
supporting  documentation  includes,  but 
is  not  limited  to: 

(A)  policy  and  procedural  issuances 
concerning  required  elements  of  the 
Methods  of  Administration; 

(B)  copies  of  monitoring  instruments 
and  instructions: 

(C)  evidence  of  the  extent  to  which 
nondiscrimination  and  equal 
opportunity  policies  have  been 
developed  and  communicated  as 
required  by  this  part: 

(D)  information  reflectmg  the  extent 
to  which  Equal  Opportunity  training, 
including  training  called  for  by 

§§  37.25(f]  and  37.26(c),  is  planned  and/ 
or  has  been  carried  out: 

(E)  reports  of  monitoring  reviews  and 
reports  of  follow-up  actions  taken  under 
those  reviews  where  violations  have 
been  found,  including,  where 
appropriate,  sanctions:  and 

(F)  copies  of  any  notices  made  under 
§§37.29  through  37.36. 

§  37.55    When  must  the  Governor  carry  out 
his  or  her  obligations  with  regard  to  the 
Methods  of  Administration? 

(a)  Withm  180  days  of  either  the  date 
on  which  this  interim  final  rule  is 
effective,  or  the  date  on  which  the 
Department  gives  final  approval  to  a 
State's  Five- Year  Plan,  whichever  is 
later,  a  Governor  must: 

(1)  Develop  and  implement  a  Methods 
of  Administration  consistent  with  the 
requirements  of  this  part,  and 

(2)  Submit  a  copy  of  the  Methods  of 
Administration  to  the  Director. 

(b)  The  Governor  must  promptly 
update  the  Methods  of  Administration 
whenever  necessary,  and  must  notif\' 
the  Director  in  writing  at  the  time  that 
anv  such  updates  are  made. 

(c)  Ever>-  two  years  from  the  date  on 
which  the  initial  MOA  is  submitted  to 
the  Director  under  §  37.55(a)(2).  the 
Governor  must  re\iew  the  Methods  of 
Administration  and  the  manner  in 
which  it  has  been  implemented,  and 
determine  whether  any  changes  are 
necessary  in  order  for  the  State  to 
comply  fully  and  effectively  with  the. 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part, 

(1)  If  any  such  changes  are  necessan'. 
the  Governor  must  make  the  appropriate 
changes  and  submit  them,  in  writing,  to 
the  Director. 

(2)  If  the  Governor  determines  that  no 
such  changes  are  necessary,  s.he  must 
certif\\  in  WTiting,  to  the  Director  that 
the  Methods  of  Administration 
previously  submitted  continues  in 
effect. 


Subpart  D — Compliance  Procedures 

§  37.60     How  does  the  Director  evaluate 
compliance  with  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  and 
this  part? 

From  time  to  time,  the  Director  may 
conduct  pre-approval  compliance 
reviews  of  grant  applicants  for,  and 
post-approval  compliance  reviews  of 
recipients  of,  WIA  Title  I  financial 
assistance,  to  determine  compliance 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part.  Reviews  may  focus  on  one  or  more 
specific  programs  or  activities,  or  one  or 
more  issues  within  a  program  or 
activity.  The  Director  may  also 
investigate  and  resolve  complaints 
alleging  violations  of  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part. 

§  37.61     Is  there  authority  to  issue 
subpoenas'' 

Yes.  section  183(c)  of  WIA  authorizes 
the  issuance  of  subpoenas.  A  subpoena 
may  direct  the  individual  named  on  the 
subpoena  to  take  the  following  actions: 

(a)  To  appear: 

(1)  Before  a  designated  CRC 
representative, 

(2)  At  a  designated  time  and  place; 

(b)  To  give  testimony:  and/or 

(c)  To  produce  documentary 
evidence. 

The  subpoena  may  require  the 
appearance  of  witnesses,  and  the 
production  of  documents,  from  any 
place  in  the  United  States,  at  any 
designated  time  and  place. 

Compliance  Review.s 

§37.62     What  are  the  authority  and 
procedures  for  conducting  pre-approval 
compliance  reviews'' 

(a)  As  dpi-iropihitc  diui  necessary  to 
ensure  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part,  the  Director  may  review  any 
application,  or  class  of  applications,  for 
Federal  financial  assistance  under  Title 
I  of  WIA.  before  and  as  a  condition  of 
their  approval.  The  basis  for  such 
review  may  be  the  assurance  specified 
in  §  37.20.  information  and  reports 
submitted  by  the  grant  applicant  under 
this  part  or  guidance  published  by  the 
Director,  and  any  relevant  records  on 
file  with  the  Department. 

(b)  Where  the  Director  determines  that 
the  grant  applicant  for  Federal  financial 
assistance  under  WIA  Title  I.  if 
financially  assisted,  might  not  comply 
with  the  nondiscrimination  and  equal 
opportunity  requirements  of  WIA  or  this 
part,  the  Director  must: 


(1)  Notify,  in  a  timely  manner,  the 
Departmental  grantmaking  agency  and 
the  Assistant  Attorney  General  of  the 
findings  of  the  pre-approval  compliance 
review;  and 

(2)  Issue  a  Letter  of  Findings.  The 
Letter  of  Findings  must  advise  the  grant 
applicant,  in  writing,  of: 

(i)  The  preliminary  findings  of  the 
review; 

(ii)  The  proposed  remedial  or 
corrective  action  under  Section  37.94 
and  the  time  within  which  the  remedial 
or  corrective  action  should  be 
completed: 

(iii)  Whether  it  will  be  necessary  for 
the  grant  applicant  to  enter  into  a 
written  Conciliation  Agreement  as 
described  in  §§  37.95  and  37.97;  and 

(iv)  The  opportuinity  to  engage  in 
voluntary  compliance  negotiations. 

(c)  If  a  grant  applicant  has  agreed  to 
certain  remedial  or  corrective  actions  in 
order  to  receive  WIA  Title  I-funded 
Federal  financial  assistance,  the 
Department  must  ensxire  that  the 
remedial  or  corrective  actions  have  been 
taken,  or  that  a  Conciliation  Agreement 
has  been  entered  into,  before  approving 
the  award  of  further  assistance  under 
WIA  Title  I.  If  a  grant  applicant  refuses 
or  fails  to  take  remedial  or  corrective 
actions  or  to  enter  into  a  Conciliation 
Agreement,  as  applicable,  the  Director 
must  foUow-the  procedures  oudined  in 
§§37.98  through  37.100. 

§37.63     What  are  the  authority  and 
procedures  for  conducting  post-approval 
complianrp  rpvipws'' 

(a)  The  Director  may  initiate  a  post- 
approval  compliance  review  of  any 
recipient  to  determine  compliance  with 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part.  The  initiation  of  a  post-approval 
review  may  be  based  on.  but  need  not 
be  limited  to,  the  results  of  routine 
program  monitoring  by  other 
Departmental  or  Federal  agencies,  or  the 
nature  or  frequency  of  complaints. 

(b)  A  post-approval  review  must  be 
initiated  by  a  Notification  Letter, 
advising  the  recipient  of: 

(1)  The  practices  to  be  reviewed: 

(2)  The  programs  to  be  reviewed: 

(3)  The  information,  records,  and/or 
data  to  be  submitted  by  the  recipient 
within  30  days  of  the  receipt  of  the 
Notification  Letter,  unless  this  time 
frame  is  modified  by  the  Director;  and 

(4)  The  opportunity,  at  any  time 
before  receipt  of  the  Final 
Determination  described  in  §§  37.99  and 
37.100,  to  make  a  documentary.'  or  other 
submission  that  explains,  validates  or 
otherwise  addresses  the  practices  under 
review. 
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(c)  The  Director  may  conduct  post- 
approval  reviews  u.sing  such  techniques 
as  desk  audit.s  and  on-site  reviews. 

§  37.64    What  procedures  must  the  Director 
follow  when  CRC  has  completed  a  post- 
approval  compliance  review? 

(a)  Where,  as  the  result  of  a  post- 
approval  review,  the  Director  has  made 
a  finding  of  noncompliance,  he  or  she 
must  issue  a  Letter  of  Findings.  This 
Letter  must  advise  the  recipient,  in 
writing,  of: 

(1)  The  preliminary  findings  of  the 
review: 

(2)  Where  appropriate,  the  proposed 
remedial  or  corrective  action  to  be 
taken,  and  the  time  by  which  such 
action  should  be  completed,  as  provided 
in  §37.94: 

(.3)  Whether  it  will  be  necessary  for 
the  recipient  to  enter  into  a  written 
assurance  and/or  Conciliation 
Agreement,  as  provided  in  §§  37.96  and 
37.97;  and 

(4)  The  opportunitv  to  engage  in 
voluntar\'  compliance  negotiations. 

(b)  Where  no  violation  is  found,  the 
recipient  must  be  so  informed  in 
wTiting. 

§  37.65    What  is  the  Directors  authority  to 
monitor  the  activities  of  a  Governor? 

(a)  The  Director  may  periodically 
review  the  adequacy  of  the  Methods  of 
Administration  established  bv  a 
Governor,  as  well  as  the  adequacy  of  the 
Governor's  performance  under  the 
Methods  of  Administration,  to 
determine  compliance  with  the 
requirements  of  §§  37  50  through  37.55, 
The  Director  may  review  the  Methods  of 
Administration  during  a  compliance 
review  under  §§  37.62  and  37.63,  or  at 
another  time, 

(b)  Nothing  in  this  subpart  limits  or 
precludes  the  Director  from  monitoring 
directly  any  WIA  Title  I  recipient  or 
from  investigating  any  matter  necessary 
to  determine  a  recipient's  compliance 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part. 

§37.66    What  happens  if  a  recipient  fails  to 
submit  requested  data,  records,  and/or 
information,  or  fails  to  provide  CRC  with  the 
required  access? 

The  Director  may  issue  a  Notice  to 
Show  Cause  to  a  recipient  failing  to 
comply  with  the  requirements  of  this 
part,  where  such  failure  results  in  the 
inability  of  the  Director  to  make  a 
finding.  Such  a  failure  includes,  but  is 
not  limited  to,  the  recipient's  failure  or 
refusal  to: 

(a)  Submit  requested  information, 
records,  and/or  data  within  30  days  of 
receiving  a  Notification  Letter; 


(b)  Submit,  in  a  timely  manner, 
information,  records,  and/or  data 
requested  during  a  compliance  review, 
complaint  investigation,  or  other  action 
to  determine  a  recipient's  compliance 
with  the  nondiscrimination  and  equal 
opportunity  provisions  of  WLA  or  this 
part;  or 

(c)  Provide  CRC  access  in  a  timely 
maimer  to  a  recipient's  premises, 
records,  or  employees  during  a 
compliance  review,  as  required  in 
§37.40. 

§  37.67    What  information  must  a  Notice  to 
Show  Cause  contain? 

(aj  A  Notice  to  Show  Cause  must 
contain: 

(1)  A  description  of  the  violation  and 
a  citation  to  the  pertinent 
nondiscrimination  or  equal  opportunity 
provision{s)  of  WLA  and  this  part: 

(2)  The  corrective  action  necessarv  to 
achieve  compliance  or.  as  mav  be 
appropriate,  the  concepts  and  principles 
of  acceptable  corrective  or  remedial 
action  and  the  results  anticipated;  and 

(3)  A  request  for  a  written  response  to 
the  findings,  including  commitments  to 
corrective  action  or  the  presentation  of 
opposing  facts  and  evidence. 

(b)  A  Notice  to  Show  Cause  must  give 
the  recipient  30  days  to  show  cause  whv 
enforcement  proceedings  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part  should  not  be  instituted. 

§  37.68  How  may  a  recipient  show  cause 
why  enforcement  proceedings  should  not 
be  instituted? 

A  recipient  may  show  cause  whv 
enforcement  proceedings  should  not  be 
instituted  by.  among  other  means: 

(a)  Correcting  the  violation(s)  that 
brought  about  the  Notice  to  Show  Cause 
and  entering  into  a  written  assurance 
and/or  entering  into  a  Conciliation 
Agreement,  as  appropriate,  under 
§§37.95  through  37.97; 

(b)  Demonstrating  that  CRC  does  not 
have  jurisdiction;  or 

(c)  Demonstrating  that  the  violation 
alleged  by  CRC  did  not  occur. 

§  37.69    What  happens  if  a  recipient  fails  to 
show  cause? 

If  the  recipient  fails  to  show  cause 
why  enforcement  proceedings  should 
not  be  initiated,  the  Director  must 
follow  the  enforcement  procedures 
outlined  in  §§  37.99  and  37.100. 

Complaint  Processing  Procedures 

§  37.70    Who  may  file  a  complaint 
concerning  tJiscrimination  connected  with 
WIA  Title  I? 

Any  person  who  believes  that  either 
he  or  she.  or  any  specific  class  of 
individuals,  has  been  or  is  being 


subjected  to  discrimination  prohibited 
by  WIA  or  this  part,  may  file  a  written 
complaint,  either  by  him/herself  or 
through  a  representative. 

§  37.71     Where  may  a  complaint  be  filed? 

A  complamant  may  file  a  complaint 
with  either  the  recipient  or  the  Director. 
Complaints  filed  with  the  Director 
should  be  sent  to  the  address  listed  in 
the  notice  in  §37.30. 

§  37.72    When  must  a  complaint  be  filed? 
Generally,  a  complaint  must  be  filed 
within  180  days  of  the  alleged 
discrimination.  However,  for  good  cause 
shown,  the  Director  may  extend  the 
filing  time.  The  time  period  for  filing  is 
for  the  administrative  convenience  of 
CRC,  and  does  not  create  a  defense  for 
the  respondent. 

§37.73    What  information  must  a  complaint 
contain? 

Each  complaint  must  be  filed  in 
writing,  and  must  contain  the  following 
information: 

(a)  The  complainant's  name  and 
address  (or  another  means  of  contacting 
the  complainant); 

(b)  The  identity  of  the  respondent  (the 
individual  or  entity  that  the 
complainant  alleges  is  responsible  for 
the  discrimination); 

(c)  A  description  of  the  complainant's 
allegations.  This  description  must 
include  enough  detail  to  allow  the 
Director  or  the  recipient,  as  applicable, 
to  decide  whether: 

(i)  CRC  or  the  recipient,  as  applicable, 
has  jurisdiction  over  the  complaint; 

(ii)  The  complaint  was  filed  in  time; 
and 

(iii)  The  complaint  has  apparent 
merit;  in  other  words,  whether  the 
complainant's  allegations,  if  true,  would 
violate  any  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part;  and 

(d)  The  complainant's  signature  or  the 
signature  of  the  complainant's 
authorized  representative. 

§  37.74    Are  there  any  forms  that  a 
complainant  may  use  to  file  a  complaint? 

Yes.  A  complainant  may  file  a 
complaint  by  completing  and 
submitting  CRC's  Complaint 
Information  and  Privacy  Act  Consent 
Forms,  which  may  be  obtained  either 
from  the  recipient's  EO  Officer,  or  from 
CRC  at  the  address  listed  in  the  notice 
contained  in  §  37.30. 

§  37.75    Is  there  a  right  of  representation  In 
the  complaint  process? 

Yes.  Both  the  complainant  and  the 
respondent  have  the  right  to  be 
represented  by  an  attorney  or  other 
individual  of  their  choice. 
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§  37.76    What  are  the  required  elements  of 
a  recipients  discrimination  complaint 
processing  procedures? 

(a)  The  procedures  that  a  recipient 
adopts  and  pubhshes  must  provide  that 
the  recipient  will  issue  a  written  Notice 
nf  Final  Action  on  discrimination 
(  ompiaints  within  90  days  of  the  date 
on  which  the  complaint  is  filed. 

(h)  At  a  minimum,  the  procedures 
must  include  the  foUowmg  elements: 

(1)  Initial,  written  notice  to  the 
complainant  that  contains  the  following 
information: 

(i)  An  acknowledgment  that  the 
recipient  has  received  the  complaint, 
and 

(ii)  Notice  that  the  complainant  has 
the  right  to  be  represented  in  the 
complaint  process: 

(2)  A  written  statement  of  the  issue(s). 
provided  to  the  complainant,  that 
includes  the  following  information: 

(i)  A  list  of  the  issues  raised  in  the 
complaint,  and 

(iij  For  each  such  issue,  a  statement 
whether  the  recipient  will  accept  the 
issue  for  investigation  (3r  reject  the 
issue,  and  the  reasons  for  each  rejection: 

(3)  A  period  for  fact-finding  or 
investigation  of  the  circumstances 
underlying  the  complaint: 

(4)  A  period  during  which  the 
recipient  attempts  to  resolve  the 
complaint.  The  methods  available  to 
resolve  the  complaint  must  include 
alternative  dispute  resolution  (ADR),  as 
described  in  paragraph  (c)  of  this 
section 

(5]  A  written  Notice  of  Final  Action, 
provided  to  the  complainant  within  90 
davs  of  the  date  on  which  the  complaint 
was  filed,  that  contains  the  following 
information: 

(i)  For  each  issue  raised  in  the 
complaint,  a  statement  of  either: 

(A)  The  recipient's  decision  on  the 
issue  and  an  explanation  of  the  reasons 
underlying  the  decision,  or 

(B)  A  description  of  the  way  the 
parties  resolved  the  issue:  and 

(ii)  Notice  that  the  complainant  has  <i 
right  to  file  a  complaint  with  CRC 
within  30  days  of  the  date  on  which  the 
Notice  of  Final  .Action  is  issued  if  he  or 
she  is  dissatisfied  with  the  recipient's 
final  action  on  the  complaint. 

(c)  The  procedures  the  recipient 
adopts  must  provide  for  alternative 
dispute  resolution  (ADR).  The 
recipient's  ADR  procedures  must 
provide  that; 

(1)  The  choice  whether  to  use  ADR  or 
the  customary  process  rests  with  the 
complainant: 

(2)  A  party  to  any  agreement  reached 
under  ADR  may  file  a  complaint  with 
the  Director  in  the  event  the  agreement 
is  breached.  In  such  circumstances,  the 
following  rules  will  apply: 


(i)  The  non-breaching  party  may  file 
a  complaint  with  the  Director  within  30 
days  of  the  date  on  which  the  non- 
breaching party  learns  of  the  alleged 
breach; 

(ii)  The  Director  must  evaluate  the 
circumstances  to  determine  whether  the 
agreement  has  been  breached.  If  he  or 
she  determines  that  the  agreement  has 
been  breached,  the  complainant  may  file 
a  complaint  with  CRC  based  upon  his/ 
her  original  allegation[s).  and  the 
Director  will  waive  the  time  deadline 
for  fding  such  a  complaint. 

(3)  If  the  parties  do  not  reach  an 
agreement  under  ADR,  the  complainant 
may  file  a  complaint  with  the  Director 
as  described  in  §§  37.71  through  37.74. 

§  37.77    Who  is  responsible  for  developing 
and  publishing  complaint  processmg 
procedures  for  service  providers? 

T!u'  Cjo\  ernur  iir  thf  L\\'l.-\  grant 
ft  ipient.  as  provided  in  the  State's 
Methods  of  Administration,  must 
develop  and  publish,  on  behalf  of  its 
service  providers,  the  complaint 
processing  procedures  required  in 
§  37.76.  The  service  providers  must  then 
follow  those  procedures, 

§  37.78  Does  a  recipient  have  any  special 
obligations  in  cases  in  which  the  recipient 
determines  that  it  has  no  jurisdiction  over 
a  complaint? 

Yes,  If  a  recipient  determines  that  it 
does  not  have  jurisdiction  over  a 
complaint,  it  must  notify  the 
complainant,  in  writing,  immediately. 
This  Notice  of  Lack  of  Jurisdiction  must 
include: 

(a)  A  statement  of  the  reasons  for  that 
determination,  and 

(b)  Notice  that  the  complainant  has  a 
right  to  file  a  complaint  with  CRC 
within  30  days  of  the  date  on  which  the 
complainant  receives  the  Notice, 

§37.79    If.  before  the  90-day  period  has 
expired,  a  recipient  issues  a  Notice  of  Final 
Action  with  which  the  complainant  is 
dissatisfied,  how  long  does  the  complamant 
have  to  file  a  complaint  with  the  Director? 

If.  during  the  90-day  period,  the 
recipient  issues  its  Notice  of  Final 
Action,  but  the  complainant  is 
dissatisfied  with  the  recipient's  decision 
on  the  complaint,  the  complainant  or 
his/her  representative  may  file  a 
complaint  with  the  Director  within  30 
days  after  the  date  on  which  the 
complainant  receives  the  Notice 

§  37.80     What  happens  if  a  recipient  fails  to 
issue  a  Notice  of  Final  Action  within  90 
days  of  the  date  on  which  a  complaint  was 
filed? 

If,  bv  the  end  of  90  days  tnjin  the  date 
on  which  the  complainant  filed  the 
complaint,  the  recipient  has  failed  to 
issue  a  Notice  of  Final  Action,  the 


complainant  or  his/her  representative 
may  file  a  complaint  with  the  Director 
within  30  days  of  the  expiration  of  the 
90-day  period.  In  other  words,  the 
complaint  must  be  filed  with  the 
Director  within  120  days  of  the  date  on 
which  the  complaint  was  filed  with  the 
recipient 

§37.81  Are  there  any  Cfcumstances  under 
which  the  Director  may  extend  the  time  limit 
for  filing  a  complaint  with  him  or  her? 

Yes.  The  Director  may  extend  the  30- 
day  time  limit: 

(a)  If  the  recipient  does  not  include  in 
its  Notice  of  Final  Action  the  required 
notice  about  the  complainant's  right  to 
file  with  the  Director,  as  described  in 
§37.76(b)(5)(ii);or 

(b)  For  other  good  cause  showm. 
The  complainant  has  the  burden  of 

proving  to  the  Director  that  the  time 
limit  should  be  extended, 

§  37  82     Does  the  Director  accept  every 
compiaint  for  resolution'' 

No,  The  Director  must  determine 
whether  CRC  will  accept  a  particular 
complaint  for  resolution.  For  example,  a 
complaint  need  not  be  accepted  if: 

(a)  It  has  not  been  timely  fded: 

(b)  CRC  has  no  jurisdiction  over  the 
complaint;  or 

(c)  CRC  has  previously  decided  the 
matter 

§37.83     What  happens  if  a  complaint  does 
not  contain  enough  Information? 

(aj  If  a  complaint  dues  not  contain 
enough  information,  the  Director  must 
try  to  get  the  needed  information  from 
the  complainant. 

(b)  The  Director  may  close  the 
complainant's  file,  without  prejudice,  if: 

(1)  The  Director  makes  reasonable 
efforts  to  try  to  find  the  complainant, 
but  is  unable  to  reach  him  or  her;  or 

(2)  The  complainant  does  not  provide 
the  needed  information  to  CRC  within 
the  time  specified  in  the  request  for 
more  information. 

(c)  If  the  Director  closes  the 
complainant's  file,  he  or  she  must  send 
written  notice  to  the  complainant's  last 
known  address. 

§37.84     What  happens  it  CRC  aoes  not 
have  jurisdiction  over  a  complaint'' 

If  CRC  does  not  have  jurisdiction  over 
a  complaint,  the  Director  must: 

(a)  Notify  the  complainant  and 
explain  why  the  complaint  falls  outside 
the  coverage  of  the  nondiscrimination 
and  equal  opportunity  provisions  of 
WIA  or  this  part:  and 

fb)  Where  possible,  transfer  the 
complaint  to  an  appropriate  Federal, 
State  or  local  authority. 
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§  37.85    Are  there  any  other  circumstances 
in  which  the  Director  will  send  a  complaint 
to  another  authority? 

Yt!S  The  Dirt'ttor  refers  complaints  to 
other  agencies  in  the  following 
circumstances: 

(a)  Where  the  complaint  alleges 
discrimination  based  on  age.  and  the 
complaint  falls  within  the  jurisdiction 
of  the  Age  Discrimuiatiun  Act  of  1975, 
as  amended,  then  the  Director  must 
refer  the  complaint,  in  accordance  with 
the  provisions  of  43  CFR  90.43(c)(3). 

(h)  Where  the  nnlv  allegation  in  the 
complaint  i.s  a  charge  of  individual 
emplovment  discrimination  that  is 
covered  both  bv  WIA  or  this  part  and  by 
one  or  more  of  the  laws  listed  below, 
then  the  complaint  is  a  "joint 
romplaint."  and  the  Director  mav  refer 
it  to  the  EEOC  for  investigation  and 
conciliation  under  the  procedures 
described  in  29  CFR  part  1640  or  1691. 
as  appropriate.  The  relevant  laws  are: 

(1)  Title  VII  of  the  Civil  Rights  Act  of 
1964.  as  amended  (42  U.S.C.  2000e  to 
2000e-17); 

(2)  The  Equal  Pay  Act  of  1963.  as 
amended  (29  U.SC.  206(d)). 

(3)  The  Age  Discrimination  in 
Emplovment  Act  of  1976.  as  amended 
(29  1:  S.C.  621.  et  seq):  And 

(4)  Title  I  of  the  Americans  with 
Disabilities  Act  of  1990,  as  amended  (42 
use.  12101  Pt  seq  ]. 

(c)  Where  the  complaint  alleges 
discrimination  by  an  entity  that  operates 
a  program  or  activity  financially  assisted 
by  a  Federal  grantmaking  agency  other 
than  the  Department,  but  that 
participates  as  a  parLner  in  a  One-Stop 
deliverv  system,  the  following 
procedures  apply: 

( 1 )  Where  the  complaint  alleges 
discrimination  on  a  basis  that  is 
prohibited  both  bv  Section  188  of  WIA 
and  bv  a  civil  nghts  law  enforced  by  the 
Federal  grantmaking  agency,  then  CRC 
and  the  grantmaking  agencv  have  dual 
jurisdiction  over  the  complaint,  and  the 
Director  will  refer  the  complaint  to  the 
grantmaking  agency  for  processing.  In 
such  circumstances,  the  grantmaking 
agency's  regulations  will  govern  the 
processing  of  the  complaint. 

(2)  Where  the  complaint  alleges 
discrimination  on  a  basis  that  is 
prohibited  bv  Section  188  of  WIA,  but 
not  by  anv  civil  rights  laws  enforced  by 
the  Federal  grantmaking  agency,  then 
CRC  has  sole  jurisdiction  over  the 
complaint,  and  will  retain  the  complaint 
and  process  it  pursuant  to  this  part. 
Such  bases  generally  include  religion, 
political  affiliation  or  belief,  citizenship, 
and/ or  participation  in  a  WIA  Title  I- 
financially  assisted  program  or  activity. 

(d)  Where  the  Director  makes  a 
referral  under  this  section,  he  or  she 


must  notify  the  complainant  and  the 
respondent  about  the  referral. 

§  37.86  What  must  the  Director  do  if  he  or 
she  determines  that  a  complaint  will  not  be 
accepted? 

If  a  complaint  will  not  be  accepted, 
the  Director  must  notify  the 
complainant,  in  writing,  about  that  fact. 
and  provide  the  complainant  his/her 
reasons  for  making  that  determination. 

§  37.87    What  must  the  Director  do  if  he  or 
she  determines  that  a  complaint  will  be 
accepted? 

If  the  Director  accepts  the  complaint 
for  resolution,  he  or  she  must  notif\  the 
complainant,  the  respondent,  and  the 
grantmaking  agency.  The  notice  must: 

(a)  State  that  the  complaint  will  be 
accepted. 

(b)  Identify  the  issues  over  which  CRC 
has  accepted  jurisdiction;  and 

(c)  Explain  the  reasons  why  any 
issues  were  rejected. 

§  37.88    Who  may  contact  CRC  about  a 
complaint? 

Both  the  complainant  and  the 
respondent,  or  their  authorized 
representatives,  may  contact  CRC  for 
information  about  the  complaint.  The 
Director  will  determine  what 
information,  if  any,  about  the  complaint 
will  be  released. 

§  37.89    May  the  Director  offer  the  parties 
to  a  complaint  the  option  of  mediation? 

Yes.  The  Director  may  offer  the 
parties  to  a  complaint  the  option  of 
mediating  the  complaint.  In  such 
circumstances,  the  following  rules 
apoly: 

(a)  Mediation  is  voluntary;  the  parties 
must  consent  before  the  mediation 
process  will  proceed. 

(b)  The  mediation  will  be  conducted 
under  guidance  issued  by  the  Director. 

(c)  Ifthe  parties  are  unable  to  reach 
resolution  of  the  complaint  through 
mediation,  CRC  will  investigate  and 
process  the  complaint  under  §§  37.82 
through  37.88  of  this  part. 

Determinations 

§  37.90  If  a  complaint  is  investigated,  what 
must  the  Director  do  when  the  investigation 
is  completed? 

At  the  conclusion  of  the  investigation 
of  the  complaint,  the  Director  must  take 
the  followdng  actions: 

(a)  Determine  whether  there  is 
reasonable  cause  to  believe  that  the 
respondent  has  violated  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part;  and 

(b)  Notify  the  complainant,  the 
respondent,  and  the  grantmaking 
agency,  in  writing,  of  that 
determination. 


§  37.91     What  notice  must  the  Director 
issue  if  he  or  she  finds  reasonable  cause 
to  believe  that  a  violation  has  taken  place? 

If  the  Director  finds  reasonable  cause 
to  believe  that  the  respondent  has 
violated  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part,  he  or  she  must  issue  an  Initial 
Determination.  The  Initial 
Determination  must  include: 

(a)  The  specific  findings  of  the 
investigation; 

(h)  The  corrective  or  remedial  action 
that  the  Department  proposes  to  the 
respondent,  under  §  37.94; 

(c)  The  time  by  which  the  respondent 
must  complete  the  corrective  or 
remedial  action; 

(d)  Whether  it  will  be  necessary  for 
the  respondent  to  enter  into  a  written 
agreement  under  §  37.95  and  37.96;  and 

(e)  The  opportunity  to  engage  in 
voluntary  compliance  negotiations. 

§  37.92    What  notice  must  the  Director 
issue  if  he  or  she  finds  no  reasonable  cause 
to  believe  that  a  violation  has  taken  place? 

If  the  Director  determines  that  there  is 
no  reasonable  cause  to  believe  that  a 
violation  has  taken  place,  he  or  she 
must  issue  a  Final  Determination  under 
§  37.100.  The  Final  Determination 
represents  the  Department's  final  agency 
action  on  the  complaint. 

§  37.93    What  happens  if  the  Director  finds 
that  a  violation  has  taken  place,  and  the 
recipient  fails  or  refuses  to  take  the 
corrective  action  listed  in  the  Initial 
Determination? 

Under  such  circumstances,  the 
Department  must  take  the  actions 
described  in  §37.99  of  this  part. 

§  37.94    What  corrective  or  remedial 
actions  may  be  imposed  where,  after  a 
compliance' review  or  complaint 
investigation,  the  Director  finds  a  violation 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this  part? 

(a)  A  Letter  of  Findings.  Notice  to 
Show  Cause,  or  Initial  Determination, 
issued  under  §§  37.62  or  37.63,  37.66 
and  37.67,  or  37.91  respectively,  must 
include  the  specific  steps  the  grant 
applicant  or  recipient,  as  applicable, 
must  take  within  a  stated  period  of  time 
in  order  to  achieve  voluntarv 
compliance. 

(b)  Such  steps  must  include: 

(1)  Actions  to  end  and/or  redress  the 
violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part; 

(2)  Make  whole  relief  where 
discrimination  has  been  identified, 
including,  as  appropriate,  back  pay 
(which  must  not  accrue  from  a  date 
more  than  2  years  before  the  filing  of  the 
complaint  or  the  initiation  of  a 
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compliance  review)  or  other  monetary 
relief;  hire  or  reinstatement:  retroactive 
seniority,  promotion;  benefits  or  other 
services  discriminatorily  denied:  and 

(3)  Such  other  remedial  or  affirmative 
relief  as  the  Director  deems  necessary. 
including  but  not  limited  to  outreach, 
recruitment  and  training  designed  to 
ensure  equal  opportunity. 

(c)  Monetary  relief  may  not  be  paid 
from  Federal  funds. 

§  37.95     What  procedures  apply  if  the 
Director  finds  that  a  recipient  has  violated 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this  part? 

iaj  \'ioiatinns  at  State  level.  Where  the 
Director  has  determined  that  a  violation 
of  the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part  has  occurred  at  the  State  level,  he 
or  she  must  notif\-  the  Governor  through 
the  issuance  of  a  Letter  of  Findings. 
Notice  to  Show  Cause  or  Initial 
Determination,  as  appropriate,  under 
§37.62  or  37.63,  37.66  and  37.67,  or 
37.91.  respectively.  The  Director  may 
secure  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part  through,  among  other  means,  the 
execution  (jf  a  written  assurance  and/or 
Conciliation  Agreement,  under 
paragraph  (d)  of  this  section. 

(b)  \'!olntions.  below  State  level. 
Where  the  Director  has  determined  that 
a  violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part  has  occurred  below  the  State 
le\'el.  the  Director  must  so  notif\'  the 
Covernor  and  the  violating  recipient(s) 
through  the  issuance  of  a  Letter  of 
Findings.  Notice  to  Show  Cause  or 
Initial  Determination,  as  appropriate, 
under  §§  37.62  or  37.63,  37.66  and 
37.67.  or  37.91.  respectively. 

(1)  Such  issuance  must; 

(i)  Direct  the  Governor  to  initiate 
negotiations  immediately  with  the 
violating  recipient(s)  to  secure 
compliance  bv  voluntarv  means: 

(ii)  Direct  the  Governor  to  complete 
such  negotiations  within  30  days  of  the 
Governor's  receipt  of  the  Notice  to  Show 
Cause  or  within  45  days  of  the 
Governor's  receipt  of  the  Letter  of 
Findings  or  Initial  Determination,  as 
applicable.  The  Director  reserves  the 
right  to  enter  into  negotiations  with  the 
recipient  at  anv  time  during  the  period 
For  good  cause  shown,  the  Director  may 
approve  an  extension  of  time  to  secure 
voluntar\-  compliance.  The  total  time 
allotted  to  secure  voluntarv  compliance 
must  not  exceed  60  days. 

(iii)  Include  a  determination  as  to 
whether  compliance  must  be  achieved 
by; 

(A)  Immediate  correction  of  the 
violation(s)  and  written  assurance  that 


such  violations  have  been  corrected, 
under  §37.96: 

(B)  Entering  into  a  written 
Conciliation  Agreement  under  §  37.97; 
or 

(C)  Both. 

(2)  If  the  Governor  determines,  at  any 
time  during  the  period  described  in 
paragraph  (b)(l)(ii)  of  this  section,  that 
a  recipient's  compliance  cannot  be 
achieved  by  voluntary  means,  the 
Governor  must  so  notify  the  Director. 

(3)  If  the  Governor  is  able  to  secure 
voluntary  compliance  under  paragraph 
{b)(l)  of  this  section,  he  or  she  must 
submit  to  the  Director  for  approval,  as 
applicable: 

(i)  Written  assurance  that  the  required 
action  has  been  taken,  as  described  in 
§37.96; 

(ii)  A  copy  of  the  Conciliation 
Agreement,  as  described  in  §  37.97:  or 

(iii)  Both. 

(4)  The  Director  may  disapprove  any 
written  assurance  or  Conciliation 
Agreement  submitted  for  approval 
under  paragraph  (b)(3)  of  this  section 
that  fails  to  satisfy'  each  of  the 
applicable  requirements  provided  in 
§§37.96  or  37.97. 

(c)  Violations  in  National  Programs. 
Where  the  Director  has  determined  that 
a  violation  of  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  or 
this  part  has  occurred  in  a  National 
Program,  he  or  she  must  notify  the 
Federal  grantmaking  agency  and  the 
recipient  by  issuing  a  Letter  of  Findings. 
Notice  to  Show  Cause,  or  Initial 
Determination,  as  appropriate,  under 
§§37.62  or  37.63,  37.66  and  37.67,  or 
37.91,  respectively.  The  Director  may 
secure  compliance  with  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  and  this 
part  through,  among  other  means,  the 
execution  of  a  wTitten  assurance  and/or 
Conciliation  Agreement  under  §§  37.96 
or  37.97,  as  applicable. 

§  37.96    What  are  the  required  elements  of 
a  written  assurance? 

A  written  assurance  must  provide 
documentation  that  the  violations  listed 
in  the  Letter  of  Findings,  Notice  to 
Show  Cause  or  Initial  Determination,  as 
applicable,  have  been  corrected 

§37.97    What  are  the  required  elements  of 
a  Conciliation  Agreement? 

A  Conciliation  Agreement  must: 

(a)  Be  in  writing; 

(b)  Address  each  cited  violation; 

(c)  Specifv  the  corrective  or  remedial 
action  to  be  taken  within  a  stated  period 
of  time  to  come  into  compliance; 

(d)  Provide  for  periodic  reporting  on 
the  status  of  the  corrective  and  remedial 
action; 


(e)  Provide  that  the  violation(s)  vfill 
not  recur;  and 

(f)  Provide  for  enforcement  for  a 
breach  of  the  agreement. 

§  37.98     When  will  the  Director  conclude 
that  compliance  cannot  be  secured  by 
voluntary  means'' 

The  Director  will  conclude  that 
compliance  cannot  be  secured  by 
voluntary  means  under  the  following 
circumstances: 

(a)  The  grant  applicant  or  recipient 
fails  or  refuses  to  correct  the  violation(s) 
within  the  time  period  established  by 
the  Letter  of  Findings.  Notice  to  Show 
Cause  or  Initial  Determination:  or 

(b)  The  Director  has  not  approved  an 
extension  of  time  for  agreement  on 
voluntar\'  compliance,  under . 

§  37.95(b)(l)(ii).  and  he  or  she  either: 

(1)  Has  not  been  notified,  under 

§  37.95(b)(3),  that  the  grant  applicant  or 
recipient  has  agreed  to  voluntary 
compliance; 

(2)  Has  disapproved  a  vmtten 
assurance  or  Conciliation  Agreement, 
under  §  37.95(b)(4);  or 

(3)  Has  received  notice  from  the 
Governor,  under  §  37.95(b)(2).  that  the 
grant  applicant  or  recipient  will  not 
comply  voluntarily. 

§37.99     If  the  Director  concludes  that 
compliance  cannot  be  secured  by  voluntary 
means  what  actions  must  he  or  she  take? 

If  the  Director  concludes  that 
compliance  caimot  be  secured  by 
voluntary  means,  he  or  she  must  either: 

(a)  Issue  a  Final  Determination; 

(b)  Refer  the  matter  to  the  Attorney 
General  with  a  recommendation  that  an 
appropriate  civil  action  be  instituted;  or 

(c)  Take  such  other  action  as  may  be 
provided  by  law. 

§  37  100     What  information  must  a  Final 
Determination  contain'' 

A  Final  Determination  must  contain 
the  following  information: 

(a)  A  statement  of  the  efforts  made  to 
achieve  voluntary  compliance,  and  a 
statement  that  those  efforts  have  been 
unsuccessful; 

(b)  A  statement  of  those  matters  upon 
which  the  grant  applicant  or  recipient 
and  CRC  continue  to  disagree; 

(c)  A  list  of  any  modifications  to  the 
findings  of  fact  or  conclusions  that  were 
set  forth  in  the  Initial  Determination. 
Notice  to  Show  Cause  or  Letter  of 
Findings; 

(d)  A  statement  of  the  grant 
applicant's  or  recipient's  liability,  and, 
if  appropriate,  the  extent  of  that 
liability: 

(e)  A  description  of  the  corrective  or 
remedial  actions  that  the  grant  appUcant 
or  recipient  must  take  to  come  into 
compliance; 
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(fl  A  notice  that  if  the  grant  applicant 
or  recipient  fails  to  come  into 
compliance  within  10  days  of  the  date 
')n  which  it  receives  the  Final 
Uctt'rniindtion.  one  or  more  of  the 
tdllnwing  consequences  mav  result: 

;  1  i  .After  the  grant  applicant  or 
recipient  is  given  the  opportunity  for  a 
hearing,  its  VVIA  Title  I  funds  may  be 
terminated,  discontinued,  or  withheld 
in  whole  or  in  part,  or  its  application  for 
such  funds  mav  he  denied,  as 
appropridte; 

(2)  The  Serretarv  of  Labor  may  refer 
the  case  to  the  Department  of  Justice 
with  a  request  to  file  suit  against  the 
grant  applicant  or  recipient;  or 

(3)  the  Secretarv  mav  take  any  other 
action  against  the  grant  applicant  or 
recipient  that  is  provided  bv  law: 

(g)  A  notice  of  the  grant  applicant's  or 
recipient's  right  to  request  a  hearing 
under  the  procedures  described  in 
§§37,112  through  37.115;  and 

(h)  A  determination  of  the  Governor's 
liability,  if  any.  under  §  37.52. 

§37.101     Whom  must  the  Director  notify  of 
a  finding  of  noncompliance? 

Where  a  compliance  review  or 
complaint  investigation  results  in  a 
finding  of  noncompliance,  the  Director 
must  notif\': 

(a)  The  grant  applicant  or  recipient; 

(b)  The  grantmaking  agency;  and 

(c)  Tthe  Assistant  Attorney  General. 

Breaches  of  Conciliation  Agreements 

§37.102    What  happens  if  a  grant  applicant 
or  recipient  breaches  a  Conciliation 
Agreement? 

When  it  becomes  kjiown  to  the 
Director  that  a  Conciliation  Agreement 
has  been  breached,  the  Director  may 
issue  a  Notification  of  Breach  of 
Conciliation  Agreement. 

§37.103    Whom  must  the  Directornotify 
about  a  breach  of  a  Conciliation 
Agreement? 

The  Diret  for  must  send  a  Notification 
of  Breach  of  Conciliation  Agreement  to 
the  Governor,  the  grantmaking  agencv, 
and/ or  other  party(ies)  to  the 
Conciliatirm  .Agreement,  as  applicable. 

§37.104    What  information  must  a 
Notification  of  Breach  of  Conciliation 
Agreement  contain? 

A  Notification  of  Breach  of 
Conciliation  Agreement  must: 

(a)  Specify  any  efforts  made  to 
achieve  voluntary  compliance,  and 
indicate  that  those  efforts  have  been 
unsuccessful; 

fb)  Identify'  the  specific  provisions  of 
the  Cionciliation  Agreement  violated; 

(c)  Determine  liaoility  for  the 
violation  and  the  extent  of  the  liability; 

(d)  Indicate  that  failure  of  the 
violating  partv  to  come  into  compliance 


within  10  days  of  the  receipt  of  the 
Notification  of  Breach  of  Conciliation 
Agreement  may  result,  after  opportunitv 
for  a  hearing,  in  the  termination  or 
denial  of  the  grant,  or  discontinuation  of 
assistance,  as  appropriate,  or  in  referral 
to  the  Department  of  Justice  with  a 
reauest  from  the  Department  to  file  suit: 

fe)  Advise  the  violating  party  of  the 
right  to  request  a  hearing,  and  reference 
the  applicable  procedures  in  Section 
37.111;  and 

(f)  Include  a  determination  as  to  the 
Governor's  liability,  if  any,  in 
accordance  with  the  provisions  of 
§37.52. 

§37.105    Whom  must  the  Director  notify  if 
enforcement  action  under  a  Notification  of 
Breach  of  Conciliation  Agreement  is 
commenced? 

In  such  circumstances,  the  Director 
must  notify: 

(a)  The  grantmaking  agency:  and 

(b)  The  Governor,  recipient  or  grant 
applicant,  as  applicable. 

Subpart  E— Federal  Procedures  For 
Effecting  Compliance 

§37.110    What  enforcement  procedures 
does  the  Department  follow  to  effect 
compliance  with  the  nondiscrimination  and 
equal  opportunity  provisions  of  WIA  and 
this  part? 

(a)  Sanctions:  judicial  enforcement.  If 
compliance  has  not  been  achieved  after 
issuance  of  a  Final  Determination  under 
§§  37.99  and  37.100,  or  a  Notification  of 
Breach  of  Conciliation  Agreement  under 
§§37.102  through  37.105,  the  Secretary 
may: 

(1)  After  opportunity  for  a  hearing. 
suspend,  terminate,  deny  or  discontinue 
the  WIA  Title  I  financial  assistance,  in 
whole  or  in  part; 

(2)  Refer  the  matter  to  the  Attornev 
General  with  a  recommendation  thai  an 
appropriate  civil  action  be  instituted;  or 

(3)  Take  such  action  as  may  be 
provided  by  law. 

(b)  Deferral  of  new  grants.  When 
proceedings  under  §  37.111  have  been 
initiated  against  a  particular  recipient, 
the  Department  may  defer  action  on  that 
recipient's  applications  for  new  VVIA 
Title  I  financial  assistance  until  a  Final 
Decision  under  §  37.112  has  been 
rendered.  Deferral  is  not  appropriate 
when  WIA  Title  I  financial  assistance  is 
due  and  payable  under  a  previously 
approved  application. 

(1)  New  WIA  Title  I  financial 
assistance  includes  all  assistance  for 
which  an  application  or  approval, 
including  renewal  or  continuation  of 
existing  activities,  or  authorization  of 
new  activities,  is  required  during  the 
deferral  period. 

(2)  New  WIA  Title  I  financial 
assistance  does  not  include  assistance 


approved  before  the  beginning  of 
proceedings  under  §  3  7.  i  n ,  or  increases 
in  funding  as  a  result  of  changed 
computations  of  formula  awards, 

§  37.1 1 1     What  hearing  procedures  does 
the  Department  follow? 

(a)  Notice  of  opportunity  for  hearing. 
As  part  of  a  Final  Determination,  or  a 
Notification  of  Breach  of  a  Conciliation 
Agreement,  the  Director  must  include, 
and  serve  on  the  grant  applicant  or 
recipient  (by  certified  mail,  return 
receipt  requested),  a  notice  of 
opportunity  for  hearing. 

(o)  Complaint:  request  for  hearing; 
answer.  (1)  In  the  case  of 
noncompliance  that  cannot  be 
voluntarily  resolved,  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  is  considered 
the  Department's  formal  complaint. 

(2)  To  request  a  hearing,  the  grant 
applicant  or  recipient  must  file  a  written 
answer  to  the  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement,  and  a  copy  of  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement,  with  the 
Office  of  the  Administrative  Law  Judges, 
800  K  Street  N.W..  Suite  400. 
Washington.  DC  20001. 

(i)  The  answer  must  be  filed  within  30 
days  of  the  date  of  receipt  of  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement. 

(ii)  A  request  for  hearing  must  be  set 
forth  in  a  separate  paragraph  of  the 
answer. 

(iii)  The  answer  must  specificallv 
admit  or  deny  each  finding  of  fact  in  the 
Final  Determination  or  Notification  of 
Breach  of  Conciliation  Agreement. 
Where  the  grant  applicant  or  recipient 
does  not  have  knowledge  or  information 
sufficient  to  form  a  belief,  the  answer 
may  so  state  and  the  statement  will  have 
the  effect  of  a  denial.  Findings  of  fact 
not  denied  are  considered  admitted.  The 
answer  must  separately  state  and 
identify'  matters  alleged  as  affirmative 
defenses,  and  must  also  set  forth  the 
matters  of  fact  and  law  relied  on  by  the 
grant  applicant  or  recipient. 

(3)  The  grant  applicant  or  recipient 
must  simultaneously  serve  a  copv  of  its 
filing  on  the  Office  of  the  Solicitor.  Civil 
Rights  Division.  Room  N-2464,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  N.W.,  Washington  DC  20210. 

(4)  (i)  The  failure  of  a  grant  applicant 
or  recipient  to  request  a  hearing  under 
this  paragraph,  or  to  appear  at  a  hearing 
for  which  a  date  has  been  set.  waives 
the  right  to  a  hearing:  and 

(ii)  Whenever  a  hearing  is  waived,  all 
allegations  of  fact  contained  in  the  Final 
Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  are 
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considered  admitted,  and  the  Final 

Determination  or  Notification  of  Breach 
of  Conciliation  Agreement  becomes  the 
Final  Decision  of  the  Secretar%'  as  of  the 
day  following  the  last  date  by  which  the 
grant  applicant  or  recipient  was 
required  to  request  a  hearing  or  was  to 
appear  at  a  hearing.  See  §37. 112(b)(3). 

(c)  Time  and  place  of  hearing. 
Hearings  will  be  held  at  a  time  and 
place  ordered  by  the  Administrative 
Law  fudge  upon  reasonable  notice  to  all 
parties  and.  as  appropriate,  the 
complainant.  In  selecting  a  place  for  the 
hearing,  due  regard  must  be  given  to  the 
convenience  of  the  parties,  their 
counsel,  and  witnesses,  if  any. 

fd)  Judicial  process:  evidence.  (1)  The 
Administrative  Law  fudge  may  use 
judicial  process  to  secure  the  attendance 
of  witnesses  and  the  production  of 
documents  authorized  by  Section  9  of 
the  Federal  Trade  Commission  Act  (15 
U.S.C.  49). 

(2)  Evidence.  In  anv  hearing  or 
administrative  review  conducted  under 
this  part,  evidentian,'  matters  will  be 
governed  by  the  standards  and 
principles  set  forth  in  the  llniform  Rules 
of  Evidence  issued  by  the  Department  of 
Labor's  Office  of  Administrative  Law 
fudges,  29CFRpart  18 

§37.112    What  procedures  for  initial  and 
final  decisions  does  the  Department  follow? 

(a)  Initial  Decision.  After  the  hearing, 
the  Administrative  Law  fudge  must 
issue  an  initial  decision  and  order, 
containing  findings  of  fact  and 
conclusions  of  law.  The  initial  decision 
and  order  must  be  served  on  all  parties 
by  certified  mail,  return  receipt 
requested. 

(b)  Exception.'^:  Final  Decision.  (1) 
Final  decision  after  a  hearing.  The 
initial  decision  and  order  becomes  the 
Final  Decision  and  Order  of  the 
Secretary  unless  exceptions  are  filed  by 
a  party  or.  in  the  absence  of  exceptions, 
the  Secretary  serves  notice  that  he  or 
she  will  review  the  decision, 

(i)  A  party  dissatisfied  with  the  initial 
decision  and  order  may,  within  45  days 
of  receipt,  file  with  the  Secretarv'  and 
ser\'e  on  the  other  parties  to  the 
proceedings  and  on  the  Administrative 
Law  fudge,  exceptions  to  the  initial 
decision  and  order  or  any  part  thereof. 

(ii)  Upon  receipt  of  exceptions,  the 
Administrative  Law  fudge  must  index 
and  forward  the  record  and  the  initial 
decision  and  order  to  the  Secretary 
within  three  days  of  such  receipt. 

(iii)  A  party  filing  exceptions  must 
specifically  identify  the  finding  or 
conclusion  to  which  exception  is  taken. 
Any  exception  not  specifically  urged  is 
waived. 


(iv)  Within  45  days  of  the  date  of 
filing  such  exceptions,  a  reply,  which 
must  be  limited  to  the  scope  of  the 
exceptions,  may  be  filed  and  served  by 
anv  other  party  to  the  proceeding. 

(v)  Requests  for  extensions  for  the 
filing  of  exceptions  or  replies  must  be 
received  by  the  Secretary  no  later  than 
3  days  before  the  exceptions  or  replies 
are  due. 

(vi)  If  no  exceptions  are  filed,  the 
Secretary  may.  within  30  days  of  the 
expiration  of  the  time  for  filing 
exceptions,  on  his  or  her  own  motion 
serve  notice  on  the  parties  that  the 
Secretary  will  review  the  decision. 

(vii)  Final  Decision  and  Order. 

(A)  Where  exceptions  have  been  filed, 
the  initial  decision  and  order  of  the 
Administrative  Law  fudge  becomes  the 
Final  Decision  and  Order  of  the 
Secretary  unless  the  Secretary,  within 
30  days  of  the  expiration  of  the  time  for 
filing  exceptions  and  replies,  has 
notified  the  parties  that  the  case  is 
accepted  for  review. 

(B)  Where  exceptions  have  not  been 
filed,  the  initial  decision  and  order  of 
the  Admini.strative  Law  fudge  becomes 
the  Final  Decision  and  Order  of  the 
Secretary  unless  the  Secretar}'  has 
served  notice  on  the  parties  that  he  or 
she  will  review  the  decision,  as 
provided  in  paragraph  (b)(l)(vi)  of  this 
section. 

(viii)  Any  case  reviewed  by  the 
Secretary'  under  this  paragraph  must  be 
decided  within  180  days  of  the 
notification  of  such  review.  If  the 
Secretary  fails  to  issue  a  Final  Decision 
and  Order  within  the  180-day  period, 
the  initial  decision  and  order  of  the 
Administrative  Law  fudge  becomes  the 
Final  Decision  and  Order  of  the 
Secretary. 

(2)  Final  Decision  where  a  hearing  is 
waived. 

(i)  If.  after  issuance  of  a  Final 
Determination  under  §37.100  or 
Notification  of  Breach  of  Conciliation 
Agreement  under  §  37,104.  voluntary 
compliance  has  not  been  achieved 
within  the  time  set  by  this  part  and  the 
opportunity  for  a  hearing  has  been 
waived  as  provided  for  in  §  37.111(b)(4), 
the  Final  Determination  or  Notification 
of  Breach  of  Conciliation  Agreement 
becomes  the  Final  Decision  of  the 
Secretary. 

(ii)  When  a  Final  Determination  or 
Notification  of  Breach  of  Conciliation 
Agreement  becomes  the  Final  Decision 
of  the  Secretarv',  the  Secretary  may, 
within  45  days,  issue  an  order 
terminating  or  denying  the  grant  or 
continuation  of  assistance  or  imposing 
other  appropriate  sanctions  for  the  grant 
applicant  or  recipient's  failure  to 
comply  with  the  required  corrective 


aijd/or  remedial  actions,  or  referring  the 
matter  to  the  Attorney  General  for 
further  enforcement  action. 

(3)  Final  agency  action.  A  Final 
Decision  and  Order  issued  under 
§  37.1 12(b)  constitutes  final  agency 
action, 

§37113     What  procedure  does  the 
Department  follow  to  suspend,  terminate, 
withhold  deny  or  discontinue  WIA  Title  I 
financial  assistance? 

.•\ny  action  to  suspend,  terminate, 
deny  or  discontinue  WIA  Title  I 
financial  assistance  must  be  limited  to 
the  particular  political  entity,  or  part 
thereof,  or  other  recipient  (or  grant 
applicant)  as  to  which  the  finding  has 
been  made,  and  must  be  limited  in  its 
effect  to  the  particular  program,  or  part 
thereof,  in  which  the  noncompliance 
has  been  found.  No  order  suspending, 
terminating,  denying  or  discontinuing 
WIA  Title  I  financial  assistance  will 
become  effective  until: 

(a)  The  Director  has  issued  a  Final 
Determination  under  §  37.100  or 
Notification  of  Breach  of  Conciliation 
Agreement  under  §  37.104: 

(b)  There  has  been  an  express  finding 
on  the  record,  after  opportunity  for  a 
hearing,  of  failure  by  the  grant  applicant 
or  recipient  to  comply  with  a 
requirement  imposed  by  or  under  the 
nondiscrimination  and  equal 
opportunity  provisions  of  WIA  or  this 
part; 

(c)  A  Final  Decision  has  been  issued 
by  the  Secretary,  the  Administrative 
Law  Judge's  decision  and  order  has 
become  the  Final  Decision  of  the 
Secretary,  or  the  Final  Determination  or 
Notification  of  Conciliation  Agreement 
has  been  deemed  the  Final  Decision  of 
the  Secretary,  under  §  37.112(b);  and 

(d)  The  expiration  of  30  days  after  the 
Secretary  has  filed,  with  the  committees 
of  Congress  having  legislative 
jurisdiction  over  the  program  involved, 
a  full  written  report  of  the 
circumstances  and  grounds  for  such 
action, 

§37,114     What  procedure  does  the 
Department  foHow  to  distribute  WIA  Title  I 
financial  assistance  to  an  alternate 
recipient'' 

When  the  Department  withholds 
funds  from  a  recipient  or  grant  applicant 
under  these  regulations,  the  Secretary 
may  disburse  the  withheld  funds 
directly  to  an  alternate  recipient.  In 
such  case,  the  Secretary  will  require  any 
alternate  recipient  to  demonstrate; 

(a)  The  ability  to  comply  with  these 
regulations;  and 

(b)  The  ability  to  achieve  the  goals  of 
the  nondiscrimination  and  equal 
opportunity  provisions  of  WIA. 
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§37.115    What  procedures  does  the 
Department  follow  for  post-termination 
proceedings'' 

(cij  A  yrant  applii  rint  or  recipient 
adversi'lv  atfcctcil  b\   i  Final  Decision 
and  Order  issiu'd  under  s;  i"  '  !2(b)  will 
be  restored,  where  appropriate,  to  full 
eiiuibilitv  to  receive  WIA  Title  I 
financial  assistanc  *■  if  ttie  t;rant 
applicant  or  recipient  satisfies  the  terms 
and  rumdition.s  of  the  Final  Decision 
and  Order  and  brings  itself  into 
compiidnce  with  the  nondiscrimination 
and  equal  opportunit\  provisions  of 
WIA  and  this  part 

(b)  A  grant  applu  ant  or  recipient 
adversely  affectfii  Isv  a  Final  Decision 
and  Order  issu''d  uncU'r  §  37.112(b)  may 
at  anv  time  pf-titmn  the  Director  to 
restore  its  eliyibilitv  to  receive  WIA 


Title  I  financial  assistance.  A  (  opv  of 
the  petition  must  be  served  on  the 
parties  to  the  original  proceeding  that 
led  to  the  Final  Decision  and  Order  The 
petition  must  be  supported  by 
information  showing  the  actions  takHii 
by  the  grant  applicant  or  recipient  to 
bring  itself  into  compliance.  The  grant 
applicant  or  recipient  has  the  burden  of 
demonstrating  that  it  has  satisfied  the 
requirements  of  paragraph  (a)  of  this 
section.  While  proceedings  under  this 
section  are  pending,  sanctions  imposed 
by  the  Final  Decision  and  Order  under 
§  37.112(b)  (1)  and  (2)  must  remain  in 
effect. 

(c)  The  Director  must  issue  a  written 
decision  on  the  petition  for  restoration. 

(1)  If  the  Director  determines  that  the 
grant  applicant  or  recipient  has  not 


brought  itself  into  compliance,  he  or  she 
must  issue  a  decision  denving  the 
petition. 

(2)  Within  30  days  of  its  receipt  of  the 
Director's  decision,  the  recipient  or 
grant  applicant  mav  file  a  petition  for 
review  of  the  decision  by  the  Secretan', 
setting  forth  the  grounds  for  its 
objection  to  the  Director's  decision. 

(3)  The  petition  must  be  served  on  the 
Director  and  on  the  Office  of  the 
Solicitor,  Civil  Rights  Division. 

(4)  The  Director  may  file  a  response 
to  the  petition  within  14  davs. 

(5)  The  Secretary  must  issue  the  final 
agency  decision  denying  or  granting  the 
recipient's  or  grant  applicant's  request 
for  restoration  to  eligibilitv 

(FR  Dot:,  99-28202  Filed  11-10-99:  8:45  am) 
BILLING  CODE  4510-23-P 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  650 
RIN  3052-AB56 

Federal  Agricultural  Mortgage 
Corporation;  Rislt-Based  Capital 
Requirements 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  amends 

Farm  Credit  Administration  (FCA) 
regulations,  through  the  Office  of 
Secondary  Market  Oversight  (OSMO). 
by  establishing  risk-based  capital 
requirements  for  the  Federal 
Agricultural  Mortgage  Corporation 
(Corporation  or  Farmer  Mac).  The 
proposed  regulations:  Set  forth  the  risk- 
based  capital  rules  for  Farmer  Mac, 
including  definitions,  methods, 
parameters  and  guidelines  for 
developing  and  implementing  the  risk- 
based  capital  stress  test;  specif\'  capital 
calculation,  reporting,  and  compliance 
requirements:  delineate  our  monitoring, 
examination,  supervisory,  and 
enforcement  activities:  and.  prescribe 
certain  policy  requirements  for  business 
and  capital  planning. 

DATES:  Please  send  your  comments  to  us 
by  March  13.  2000 

ADDRESSES:  You  may  mail  or  deliver 
written  comments  to  Carl  A.  Clinefelter, 
Director,  Office  of  Sec:onddrs'  Market 
Oversight,  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090.  or  send  them  by 
facsimile  transmission  to  (703)  734- 
5784.  You  may  also  send  comments  via 
electronic  mail  to  "reg-com@fca.gov"  or 
through  the  Pending  Regulations  section 
of  our  website  at  "www. fca.gov."  You 
may  review  copies  of  all  comments  we 
receive  in  the  Office  of  Policv  and 
.■\nalvsis.  Farm  Oedit  .Xdministration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  A.  Clinefelter,  Director,  Office  of 
Secondary-  Market  Oversight.  Farm 
Credit  Administration,  McLean.  VA 
22102-5090.  (703)  883-4280.  TDD 
(703)  883-4444.  or  Dennis  K. 
Carpenter,  Senior  Policy  Analyst, 
Office  of  Policy  and  Analysis,  Farm 
Credit  Administration.  NfcLean,  VA 
22102-5090.  (703)  883-4498.  TDD 
(703) 883-4444. 

or 

Joy  Strickland.  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
Administration.  McLean.  VA  22102- 


5090.  (703)  883^020.  TDD  (703)  883- 
4444 

SUPPLEMENTARY  INFORMATION: 

I.  Objective 

The  purpose  of  this  proposed 
regulation  is  to  establish  a  risk-based 
capital  stress  test  for  the  Corporation  as 
required  by  section  8.32  of  the  Farm 
Credit  Act  of  1971.  as  amended  (Pub.  L. 
92-181)(Act).  Section  8.32  of  the  Act 
requires  us  to  establish  a  risk-based 
capital  stress  test  that  will  determine  the 
level  of  regulatory  capital '  necessary  for 
the  Corporation  to  maintain  positive 
capital  during  a  10-year  period  where 
stressful  credit  and  interest  rate 
conditions  occur.  The  proposed  rule 
contains  specific  information  on  the 
structure  of  the  risk-based  capital  stress 
test,  including  guidelines  for  its 
implementation,  monitoring,  reporting 
and  examination.  The  rule  also  includes 
requirements  for  business  and  capital 
planning.  The  guidelines  and 
procedures  for  implementation  of  the 
stress  test  are  available  to  the  public 
through  the  proposed  regulation, 
technical  appendix  to  part  650,  subpart 
B,  and  an  electronic  version  of  the  risk- 
based  capital  stress  test  (spreadsheet- 
based)  that  is  available  on  our  website 
"www.fca.gov"  or  on  written  request. 
The  technical  appendix  contains  details 
on  how  to  construct  the  risk-based 
capital  stress  test,  including  basic 
assumptions  used  in  the  test. 

II.  Farmer  Mac  Organization 

Farmer  Mac  is  a  federally  chartered 
instrumentality  of  the  United  States 
(U.S.)  established  on  January  6,  1988  by 
the  Agricultural  Credit  Act  of  1987  (Pub. 
L.  100-233)(1987  Act),  which  amended 
the  Act.  The  Corporation's  status  as  a 
Government-sponsored  enterprise  (GSE) 
requires  it  to  fulfill  the  public  policy 
mission  of  providing  a  secondary 
market  for  agricultural  real  estate  loans. 
The  Corporation  is  charged  with 
increasing  liquidity  to  rural  lenders, 
increasing  available  long-term  credit  to 
farmers  and  ranchers  at  stable  interest 
rates,  and  enhancing  the  ability  of 
individuals  in  rural  communities  to  get 


'  "Regulatory  capital"  is  defined  in  section 
8.31(5)  of  the  Act  as  core  capital  plus  an  allowance 
for  losses  and  guarantee  claims  (in  accordance  with 
generally  accepted  accounting  principles  (GAAP)). 
For  the  purposes  of  this  definition,  regulatory 
capital  includes  any  allowance  or  reserve  accounts 
that  Farmer  Mac  maintains  for  losses  on  loans  that 
are  held  in  portfolio  and  for  losses  on  securities  it 
has  guaranteed,  particularly,  reserves  required  by 
section  8.10  of  the  Act. 


financing  for  moderately  priced  homes. 
Congress  established  the  Corporation  as 
part  of  its  efforts  to  resolve  the 
agricultural  crisis  of  the  1980s.  Congress 
believed  that  a  secondary  market  for 
agricultural  mortgages  would  increase 
available  mortgage  credit  to  America's 
farmers,  ranchers  and  rural 
homeowners.  Farmer  Mac  serves  this 
role  mainly  by  buying  and  securitizing 
"qualified  loans"  -  from  lenders,  thereby 
restoring  the  lenders'  availability  of 
funds  to  make  new  loans.  Although 
created  by  Congress,  Farmer  Mac  is 
privately  owned  with  its  common  stock 
publicly  traded  on  the  New  York  Stock 
Exchange. 

in.  Corporation  Authorities  and 
Statutory  Requirements  for  Risk-Based 
Capital 

Farmer  Mac's  statutory-  authority, 
which  was  established  under  title  VIII  of 
the  Act,  has  been  substantively 
amended  three  times  since  its 
origination  in  1988  (i.e..  1990.  1991,  and 
1996).  The  1990  amendments 
authorized  the  Farmer  Mac  II  program  at 
the  request  of  the  United  States 
Department  of  Agriculture  (USDA).  The 
1991  amendments  authorized  the 
Farmer  Mac  linked  portfolio  program.^ 
The  1991  amendments  created  OSMO 
and  established  the  FCA,  acting  through 
OSMO,  as  the  regulator  of  Farmer  Mac. 
The  1991  amendments  also  set  forth 
definitions  for  core  capital  ■*  and 
regulatory  capital.  The  1991 
amendments  also  established  minimum 


^  A  qualified  loan  is  a  loan  secured  by  a  first  lien, 
fep  simple  mortgage  or  h  long-term  leasehold 
mortgage  on  .igricultural  real  estate  or  rural  housing 
tluit  i.s  located  in  the  U.S.  Agricultural  real  estate 
IS  (iefineci  by  Farmer  Mac  as  a  parcel  or  parcels  of 
land,  which  may  be  improved  by  buildings  or  other 
structures  permanently  affixed  to  the  parcel  or 
parcels,  that  (1)  Are  used  for  the  production  of  one 
or  more  agricultural  commodities,  and  (2)  consist  of 
a  minimum  of  five  acres  or  are  used  in  the 
production  of  agricultural  receipts  of  at  least 
$5,000.  In  accordance  with  the  Act,  the  maximum 
principal  amount  of  a  qualified  loan  secured  by 
agricultural  real  estate  is  indexed  to  inflation  and 
currently  is  $3.49  million,  unless  the  loan  is 
secured  by  1.000  acres  or  less,  in  which  case  the 
maximum  loan  size  is  set  by  Farmer  Mac  at  S6.0 
million. 

^The  linked  portfolio  authority  allows  Farmer 
Mac  to  purchase  guaranteed  securities  that  have 
been  issued  by  Farmer  Mac  or  another  authorized 
issuer  and  hold  the  securities  indefinitely  in  its 
portfolio. 

""Core  Capital"  is  defined  in  section  8.31(2)  of 
the  Act  as  the  sum  (as  determined  in  accordance 
with  GAAP)  of:  (1)  The  par  value  of  outstanding 
common  .stock;  (2)  the  par  value  of  outstanding 
preferred  stock:  (3)  paid-in  capital;  and  (4)  retained 
earnings. 
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capital "'  and  critical  capital ''  levels  and 
required  us  to  establish  risk-based 
capital  requirements  for  Farmer  Mac. 

The  1996  amendments  served  to 
streamline  Farmer  Mac's  operating 
structure  to  be  more  competitive. 
.Specificallv.  and  most  importantlv. 
Farmer  Mac  was  allowed  to  buy  loans 
directly  from  lenders  and  issue 
guaranteed  securities  representing  100 
percent  of  the  principal  of  the 
purchased  loans.  This  amendment 
removed  the  previous  requirement  for 
poolers  to  hold  at  least  a  10-percent 
subordinated  interest  against  loan  losses 
on  pools  of  loans  securitized  by  Farmer 
Mac. 

The  Food.  Agriculture.  Conservation, 
and  Trade  Act  Amendments  of  1991 
(Pub.  L.  102-237)(1991  Act)  required  us 
to  develop  and  issue  a  risk-based  capital 
stress  test  for  the  Corporation.  The  Farm 
Credit  System  Reform  Act  of  1996  (Pub. 
L.  1 04-105 )( 1996  Act)  further  amended 
the  Act  by  prohibiting  us  from 
establishing  a  risk-based  capital  stress 
test  prior  to  February  10.  1999,  3  years 
following  the  effective  date  of  the  1996 
Act,  The  risk-based  capital  stress  test 
required  by  the  1991  Act  determines  the 
amount  of  capital  necessary  for  the 
Corporation  to  preserve  positive  capital 
while  undergoing  stressful  credit  and 
interest  rate  risk  conditions  during  a  10- 
vear  period.  The  1991  Act  also  required 
an  added  amount  of  capital  to  cover 
management  and  operational  risk. 

Section  8.32  of  the  Act  requires  that 
the  risk-based  capital  stress  test  subject 
the  Corporation  to  credit  losses  on 
agricultural  mortgages  it  owns  or 
guarantees.  The  frequency  of  loan 
default  and  severity  of  losses  must  be 
reasonablv  related  to  a  "benchmark" 
with  the  highest  rate  of  default  and 
severity  of  agricultural  mortgage  losses 
experienced  during  a  historical  period 
of  at  least  2  consecutive  vears.  The 


'  The  Corporation's  "minimum  capital" 
requirements  are  described  under  section  8.33  of 
the  Act  The  minimum  capital  level  for  the 
Corporation  is  an  amount  of  core  capital  equal  to 
the  sum  of:  (1)  2.75  percent  of  the  aggregate  on- 
balance  sheet  assets  of  the  Corporation,  as 
determined  in  accordance  with  GAAP:  and  (2)  0.75 
percent  of  the  aggregate  off-balance  sheet 
obligations  of  the  Corporation  which  include:  (a) 
The  unpaid  principal  balance  of  outstanding 
securities  that  are  guaranteed  by  the  Corporation 
and  backed  by  pools  of  qualified  loans;  (b) 
instruments  that  arc  issued  or  guaranteed  by  the 
Corporation  and  are  substantially  equivalent  to  (a): 
and  (c)  other  off-balance  sheet  obligations.  These 
minimum  statutory  capital  standards  will  continue 
in  effect  after  the  risk-based  capital  rule  becomes 
effective. 

<*The  Corporation's  "critical  capital  level"  is 
described  in  section  8.34  of  the  Act.  The  critical 
capital  level  for  the  Corporation  is  an  amount  of 
core  capital  equal  to  50  percent  of  the  total 
minimum  capital  amount  determined  under  section 
8.33  of  the  Act. 


credit  losses  also  must  be  related  to 
those  experienced  in  contiguous  areas  of 
the  U.S.  containing  at  least  5  percent  of 
the  total  U.S.  population.  The 
establishment  of  the  benchmark  loss 
experience  is  more  fully  discussed  later 
in  this  preamble. 

The  1991  Act  also  required  us  to 
incorporate  in  tlie  risk-based  capital 
stress  test  an  interest  rate  risk  stress 
scenario  based  on  rising  and  falling 
interest  rates  on  Treasury'  obligations  of 
various  terms.  Under  the  interest  rate 
stress  scenario,  current  rates  on 
Treasun,'  obligations  are  instantaneously 
shocked  up  and  dowTi.  For  the  first  12 
months  of  the  10-year  stress  period, 
rates  either  increase  or  decrease  by:  (1) 
50  percent  of  the  average  rates  on 
various  Treasury'  obligations  during  the 
12-month  period  preceding  the  stress 
period,  or  (2)  600  basis  point  (bp), 
whichever  is  less.  The  rates  must 
remain  at  the  increased  or  decreased 
level  for  the  remainder  of  the  10-year 
stress  period. 

In  addition  to  the  risk-based  capital 
level  required  as  a  result  of  the  credit 
loss  and  interest  rate  change 
components  of  the  risk-based  capital 
stress  test.  Farmer  Mac  is  required  to 
maintain  additional  capital  to  protect 
against  management  and  operational 
risk.  This  additional  capital  level  is 
specified  in  the  Act  to  be  30  percent  of 
the  capital  level  required  for  the  sum  of 
the  credit  loss  and  interest  rate  change 
components  of  the  risk-based  capital 
stress  'est. 

In  developing  the  risk-based  capital 
stress  test,  the  Act  permits  us  to  take 
into  account  appropriate  distinctions 
relative  to  various  types  of  agricultural 
mortgage  products,  varying  terms  of 
Treasury  obligations,  and  any  other 
factors  considered  appropriate.  We  may 
also  consider  credit  loss  protection 
provided  by  retained  subordinated 
participation  interests,  which  were 
required  for  guaranteed  securities  under 
section  8.6(b)(2)  of  the  Act  prior  to  the 
enactment  of  the  1996  Act."  The  1991 
Act  does  not  require  a  specific 
adjustment  for  any  of  these  factors,  but 
allows  us  to  determine  how  best  to 
account  for  them.  Unlike  the  risk-based 
capital  stress  tests  applicable  to  other 
GSEs.  the  1991  Act  does  not  contain 
specific  requirements  for  addressing 
new  business  and  other  corporate 
activities  during  the  stress  period. 


'  Section  8.32  of  the  Act  states  that  we  must  also 
conform  loan  loss  data  to  the  geographic  and 
commodity  diversification  standards  that  the 
Corporation  loan  pools  had  to  meet  based  on 
provisions  of  the  1991  Act.  Because  the  geographic 
and  commodity  diversification  requirement  was 
eliminated  in  the  1996  Act.  this  consideration  is  no 
longer  applicable. 


including  growth,  product  types,  and 
pricing." 

Our  risk-based  capital  regulations 
must  contain  specific  information  on 
the  requirements,  definitions,  methods 
and  parameters  used  in  implementing 
the  risk-based  capital  stress  test  in  order 
to  enable  others  to  apply  the  test  in  a 
similar  maimer.  Finally,  we  must 
ultimately  make  available  to  the  public 
any  statistical  model  used  to  implement 
the  risk-based  capital  stress  test. 

r\    Philosophy  and  Development  of  the 
Risk-Bas>ed  Capital  Stresi  Test 

The  principal  objective  of  the  risk- 
based  capital  standard  is  to  ensure  that 
Farmer  Mac  has  sufficient  capital  to 
remain  solvent  in  the  face  of  extreme 
economic  conditions.  We  believe  that 
effective  capital  standards  should  also 
permit  Farmer  Mac  to  fulfill  its  public 
policy  mission  while  pursuing  prudent 
business  practices  and  strategies. 

Although  the  risk-based  capital  stress 
test  can  produce  a  single  capital 
requirement,  it  effectively  creates 
marginal  capital  requirements,  that  is. 
incremental  requirements  based  on  the 
riskiness  of  each  additional  dollar  of 
business  for  ever\'  type  of  product  that 
Farmer  Mac  guarantees  or  holds  in  its 
portfolio.  Marginal  capital  requirements 
for  mortgages  held  in  portfolio  will  vary 
depending  on  the  interest  rate  and 
credit  risk  associated  with  the  mortgages 
as  well  as  the  Farmer  Mac's  funding 
strategy.  These  marginal  capital 
requirements  may  have  significant 
bearing  on  how  Farmer  Mac  implements 
its  business  strategies. 

We  developed  the  risk-based  capital 
stress  test  to  closely  reflect  the  risks 
inherent  in  Farmer  Mac's  various 
business  activities.  We  incorporated,  to 
the  extent  permitted  by  the  Act, 
consistent  relationships  between  the 
economic  environment  of  the  stress 
period  and  Farmer  Mac's  business 
activities.  This  required  modeling 
Farmer  Mac's  assets,  liabilities,  and  off- 
balance  sheet  positions  at  a  sufficient 
level  of  detail  to  capture  their  various 
risk  characteristics. 

Our  philosophy  guiding  the 
development  of  the  risk-based  capital 
stress  test  was  that  it  should: 

•  Be  consistent  with  the  requirements 
of  the  statute,  i.e.,  it  should  reflect 
worst-case  credit  conditions  and  interest 
rate  movements,  as  defined  in  the  Act; 

•  Reflect  Farmer  Mac's  regulator\' 
capital  needs  for  credit  and  interest  rate 
risks  measured  imder  stressful 
conditions; 

•  Be  Lnternallv  consistent; 
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•  Not  create  inappropriate  economic 
incentives; 

•  Aim  for  simplicity:  and 

•  Reflect,  to  the  extent  practical  and 
meaningful.  Farmer  Mac's  current 
operating  policies  and  practices. 

In  developing  the  risk-based  capital 
regulations,  we  also  compared  our 
statutorv  requirements  with  the  Basle 
.\ccord  risk-based  capital  framework. 
Although  the  current  Basle  Accord  and 
our  risk-based  capital  framework 
significantly  differ,  both  strive  to  equate 
risk  with  an  appropriate  capital 
requirement.  \Vo  note  that  the  proposed 
direction  of  the  Basle  Committee 
suggests  an  increasing  reliance  and 
acceptance  of  econometric  and 
statistical  models  for  measuring  credit 
and  market  risk  and  allocating  capital." 
Additionally,  we  both  advocate  that 
proactive  regulatory  measures,  such  as 
our  risk-based  capital  stress  test,  should 
be  complemented  by  effective 
monitoring,  supervision,  and 
examination  For  these  reasons,  we 
believe  our  risk-based  capital  framework 
is  consistent  with  the  current  opinions 
of  the  Basle  Committee 

In  developing  the  risk-based  capital 
stress  test,  we  engaged  in  three  distinct 
activities  that  vary  in  complexity  and 
time  horizons. 

•  Identification  of  the  benchmark  loss 
experience; 

•  Construction  of  the  risk-based 
capital  stress  test:  and 

•  Examination  and  oversight. 

A.  Identification  of  the  Benchmark  Loss 
Experience 

Our  first  initiative  was  to  identify  the 
worst-case  historical  loss  experience  as 
required  by  the  Act.  V^e  published  our 
results  for  comment  in  the  Federal 
Register  on  (ulv  28.  1998  (63  FR  40282). 
This  study  entitled.  "Risk-based  Capital 
Regulations  for  Farmer  Mac;  Loan  Loss 
Estimation  Procedures."  is  available 
through  our  website  at  {www.fca.gov/ 
pubs/farmmac).  The  study  was  prepared 
by  Barry  &  Associates."'  consultants 
who  also  assisted  us  in  all  facets  of 


"  .^  New  Capital  Adequacy  Framework  is  a 
consultative  paper  issued  by  the  Basle  Committee 
on  Banking  Supervision.  A  copy  of  this  paper  can 
be  found  at  www.bis.org. 

'"  Barry  &  Associates  is  a  consulting  group  that 
conducts  research  and  education  projects  in 
agricultural  finance  on  behalf  of  industry,  policy, 
and  non-profit  organizations.  Projects  have 
included  analyses  of  capital  regulations  for 
financial  institutions,  insurance  modeling,  risk 
pricing  of  loans,  community  banks'  access  to  agency 
market  funds,  and  Farm  Bill  changes.  Principal 
members  of  Barr>'  &  Associates  are  Peter  Barry 
(Managing  Partner),  Bruce  Sherrick.  Paul  EUinger. 
and  Del  Banner.  Each  of  these  members  is  afTilialed 
with  the  Center  for  Farm  and  Rural  Business 
Finance  at  the  University  of  Illinois,  Urbana- 
Champaign. 


development  of  the  risk-based  capital 
stress  test.  The  following  is  a  brief 
summary  of  our  efforts  to  locate 
agricultural  mortgage  loan  data  and 
identify  the  worst-case  loss  rates  to 
serve  as  a  benchmark  for  the  loss  rates 
used  in  the  risk-based  capital  stress  test. 

1.  Available  Loan  Data 

We  were  unable  to  use  Farmer  Mac 
loan  data  for  establishing  the  benchmark 
loss  experience  because  Farmer  Mac  is 
a  relatively  new  enterprise  and  did  not 
have  historical  data.  Therefore,  we 
searched  for  other  possible  data  sources, 
including  the  Economic  Research 
Service  (ERS)  of  the  USDA.  commercial 
banks,  life  insurance  companies,  and 
System  banks.  After  an  exhaustive 
search,  we  identified  the  Farm  Credit 
Bank  of  Texas  (FCBT)  and  the  former 
Farm  Credit  Bank  of  St.  Paul  (FCBSP)  as 
the  only  data  sources  with  available 
historic  loan-level  performance  data  on 
Farmer  Mac-eligible  loans  that  satisfied 
the  statutory  provisions. 

After  an  extensive  evaluation  of  the 
available  data,  we  concluded  that  the 
FCBT  had  the  most  relevant  data 
available  for  developing  a  benchmark 
loss  experience  for  use  in  a  risk-based 
capital  stress  test.  Data  from  the  FCBT 
is  the  most  useful  available  for 
determining  benchmark  losses  because 
losses  were  taken  expeditiously  as 
charge-offs  and  are  thus  clearlv 
measurable.  In  contrast,  although  the 
FCBSP  experienced  substantial  financial 
distress  during  the  1980s,  charge-off 
rates  were  relatively  low  due  to  the 
FCBSP's  strategy  of  forbearance  and 
restructuring  of  problem  loans.  Thus, 
the  FCBSP  experienced  most  of  its 
financial  stress  through  reduced 
earnings  on  loans  and  increased 
servicing  costs.  This  stress  is  more 
difficult  to  measure  in  the  form  of  loan 
default  rates  and  severity  of  defaults, 
which  the  statute  requires  us  to 
measure.  Also,  we  proposed  to  use  only 
the  FCBT  loans  that  would  have  met  the 
Farmer  Mac  underwriting  standards  that 
were  in  place  at  loan  origination 
because  non-conforming  loans  could 
present  significantly  different  credit, 
market,  and  institutional  risks. 

2.  Identification  of  Worst-Case  Losses 

According  to  the  USDA.  Texas  ranked 
fourth  among  the  50  states  in  terms  of 
farm  financial  stress  in  the  1980s.  In 
addition,  our  experience  with  the 
System  banks  indicates  that  the  FCBT 
did  not  experience  the  worst  historical 
losses  on  agricultural  real  estate 
mortgages.  Therefore,  the  onlv  usable 
loan  data  we  were  able  to  identify',  the 
FCBT  data,  did  not  represent  the  worst- 
case  agricultural  mortgage  loss 


experience.  We.  thus,  found  it  necessary 
to  consider  how  Texas  loss  rates  related 
to  other  states  and  regions  for 
determining  worst-case  loss  experience. 

We  employed  a  statistical  procedure 
to  expand  the  loan  loss  rates  for  the 
FCBT  to  estimate  loss  rates  for  other 
states  and  regions  of  the  U.S.  This 
procedure  is  explained  in  detail  in  the 
study  published  for  public  comment. 
Briefly,  the  preferred  regression 
equation  identified  by  Barry  & 
Associates  was  based  on  the 
relationship  between  FCBT  loss  rates 
and  the  annual  percentage  change  in 
Texas  farmland  values  over  the  next  2 
years.  This  regression  equation  was 
used  to  estimate  historical  loss  rates  for 
even,'  state  from  1976  to  1993.  Then  a 
ranking  was  compiled  of  2-year  loss 
rates  for  contiguous  regions  representing 
at  least  5  percent  of  the  1990  U.S. 
population.  Our  study  concluded  that 
the  worst-case  region  was  found  to 
contain  Minnesota.  Iowa  and  Illinois 
during  the  1983-1984  time  period  with 
a  2-year  loan  loss  rate  of  4.18  percent. 
This  region  represents  7.5  percent  of  the 
U.S.  population.  Our  experience  in 
overseeing  FCS  institutions  with  severe 
credit  problems  and  high  default  rates 
during  this  period  also  points  to  the 
upper  mid-west  as  the  focal  point  of 
agricultural  stress. 

3.  Use  of  the  Benchmark  Losses 

Following  our  identification  of  the 
worst-case  benchmark  loss  rate,  we 
began  our  development  of  the  risk-based 
capital  stress  test.  The  Act  requires  that 
the  risk-based  capital  stress  test  use 
losses  that  occur  throughout  the  U.S. 
The  identified  losses  are  to  be  at  a  rate 
of  default  and  severity  "reasonably 
related"  to  the  rate  and  severity  that 
occurred  for  at  least  2  years  in 
contiguous  areas  of  the  U.S.  containing 
not  less  than  5  percent  of  the  U.S, 
population. 

The  published  study  used  loss  rates 
extrapolated  from  the  FCBT  data  to 
identify-  the  worst-case  region.  The 
primary'  variable  used  in  the 
extrapolation  was  the  change  in 
farmland  values.  However,  we  are  not 
proposing  to  use  the  benchmark  loss 
rate  in  the  risk-based  capital  stress  test. 
The  extrapolation  method  used  in  the 
study  was  an  appropriate  method  for 
estimating  aggregate  loss  rates  on 
agricultural  mortgages.  The  method 
proposed  here  allows  us  to  incorporate 
the  current  risk  characteristics  of  Farmer 
Mac's  portfolio,  including  loan-level 
data,  in  addition  to  the  farmland  value 
changes  for  the  worst-stress  time  period. 
These  loan-level  risk  characteristics 
include  loan  size,  loan-to-value  ratio 
(LTV),  debt  serv'ice  coverage  ratio 
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iDSCR).  and  debt-to-asset  (D/A)  ratio. 
The  statistical  method  proposed  makes 
it  easier  for  F'armer  Mac  to  implement 
and  for  us  to  examine  the  results. 

Although  we  are  not  using  the 
benchmark  loss  rate  identified  in  the 
published  study,  we  use  the  percentage 
changes  in  farmland  values  from  the 
published  study  as  a  priman'  variable  in 
estimating  the  loss  rates  used  in  the 
stress  test.  Dsing  the  farmland  value 
changes  from  the  published  benchmark 
worst-case  region  of  Minnesota.  Iowa, 
and  Illinois  as  input  in  the  credit  risk 
portion  of  the  risk-based  capital  stress 
test  is  a  direct  linkage  to  the  benchmark 
loss  rate.  The  loss  rates  used  in  the  risk- 
based  capital  stress  test  are  closely 
related  to  the  benchmark  loss  rate. 
because  both  are  limited  to  changes  in 
farmland  values.  The  changes  in 
farmland  values  identified  in  the 
published  benchmark  loss  rate  study  are 
primary  variables  in  the  default 
equation  used  in  the  risk-based  capital 
stress  test.  Changes  in  farmland  values, 
as  used  in  the  risk-based  capital  stress 
test  and  the  benchmark  loss  rate  study. 
represent  the  combined  effects  of  the 
level  and  growth  rates  of  farm  income. 
interest  rates,  and  inflationary' 
expectations.  Move  detailed  information 
on  the  procedure  for  calculating  loss 
rates  in  the  risk-based  capital  stress  test 
is  presented  later  in  this  supplementary 
information  and  in  the  technical 
appendix. 

4  Comments  on  the  Benchmark  Loss 
Report 

As  noted  earlier,  in  July  1998  we 
published  a  "Notice  of  availability  of 
study  and  request  for  comment"  on  the 
loan  loss  studv  completed  bv  Barr\-  & 
Associates.  (See  63  FR  40282,  [uly  28. 
1998.)  Through  the  Notice,  we  made  the 
results  of  the  study  available  for  public 
comment  in  expectation  that  it  would 
lead  to  improved  input  for  the  credit 
risk  component  of  the  risk-based  capital 
stress  test.  Due  to  the  complexity  of  the 
study  and  the  importance  of  the 
benchmark  loss  experience  in  the  risk- 
based  capital  stress  test,  several  parties 
requested  that  we  extend  the  comment 
period  on  the  Notice  from  September 
15.  1998.  to  Januarv  4.  1999.  which  We 
did. 

We  received  five  letters  on  the  study 
from  a  variety  of  interested  parties  The 
commenters  were  Farmer  Mac  (2 
letters).  AgFirst  Farm  Credit  Bank,  the 
American  Bankers  Association,  and  the 
Independent  Bankers  Association  of 
America  (now  the  Independent 
Community  Bankers  of  America)  We 
have  considered  these  comments  in  the 
development  of  this  proposed  risk-based, 
capital  regulation.  Many  of  the 
comments  were  related  to  the 


benchmark  loss  rates  that  were 
identified  rather  than  the  loan  loss  data 
we  used  as  the  starting  point  or  the  land 
value  changes  we  identified.  Because 
we  are  not  using  the  benchmark  loss 
rates  as  the  loss  rates  in  the  risk-based 
capital  stress  test,  we  do  not  believe  that 
a  detailed  response  to  each  comment  is 
relevant  in  this  supplementary 
information.  Thus,  we  are  providing  a 
summary  of,  and  our  response  to.  the 
primary  comments  relevant  to  this 
proposed  rule. 

First,  the  commenters  stated  that  the 
statute  does  not  permit  extrapolation 
procedures  in  identifying  the  worst-case 
loss  data.  The  commenters  asserted  that 
the  statute  required  us  to  use  as 
benchmark  losses,  the  worst -case  data 
that  are  available  to  us.  i.e..  the  losses 
from  the  FCBT  portfolio.  We  disagree 
with  this  interpretation  of  the  statute. 
The  statute  directs  us  to  use  the  worst- 
case  data,  not  the  worst-case  data  "that 
are  available."  Congress  directed  us  to 
use  loan  loss  rates  in  the  risk-based 
capital  stress  test  that  are  reasonably 
related  to  the  area  of  the  U.S.  that 
experienced  the  'highest  rates  of  default 
and  severity.  '  Therefore,  our  first  step 
was  to  determine  the  benchmark  worst- 
case  losses  pursuant  to  this  requirement. 

Second,  tne  commenters  stated  that 
the  study  failed  to  account  for 
appropriate  credit  risk  distinctions 
between  the  historical  FCBT  data  and 
Farmer  Mac's  current  portfolio.  We 
believe  it  was  appropriate  to  use  only 
those  agricultural  mortgages  that  would 
have  been  Farmer  Mac -eligible  loans  at 
the  time  the  study  was  conducted  so 
that  the  benchmark  losses  would  reflect 
losses  on  relevant  loans.  We  reviewed 
the  process  for  selecting  the  screening 
criteria  used  in  the  study  and  found  it 
to  be  appropriate  given  the  underwriting 
data  of  Farmer  Mac's  portfolio,  the 
statutory  criteria  for  loan  eligibility,  and 
the  limitations  of  the  FCBT  data  set.  We 
also  reviewed  the  eligible  loan  set 
obtained  from  the  FCBT  data  and 
determined  that  all  \ariables  were 
within  the  values  found  in  Farmer 
Mac's  current  portfolio.  Thus,  we 
believe  the  data  used  for  the  benchmark 
studv  are  appropriate.  We  also  consider 
it  appropriate  to  account  for  Farmer 
Mac's  current  portfolio  risk  factors  in 
applving  the  loss  rates  in  the  risk-based 
capital  stress  test.  Thus,  we  consider  the 
current  make-up  of  Farmer  Mac's 
portfolio  when  we  apply  the  loan  loss 
default  equation  to  determine  the  loss 
rates  used  in  the  risk-based  capital 
stress  test.  Later  discussions  in  this 
supplementaPi'  information  and  the 
technical  appendix  further  explain  how 
the  risk  characteristics  of  Farmer  Mac's 
portfolio  are  incorporated  in 


determining  the  loss  rates  used  in  the 
risk-based  capital  stress  test. 

B.  Construction  of  the  Statutory  Stress 
Test 

Our  second  major  undertaking  was  to 
develop  a  financial  model  to  represent 
Farmer  Mac's  assets,  liabilities  and  off- 
balance  sheet  positions  at  a  sufficient 
level  of  detail  to  capture  important  risk 
characteristics  and  project  Farmer  Macs 
financial  performance  over  a 
hypothetical  period  of  stress  lasting  10 
years.  The  focus  of  our  efforts  was  to 
determine  the  appropriate  parameters 
and  economic  relationships  necessary 
for  the  risk-based  capital  stress  test  to 
fulfill  the  statutory  requirements.  To 
accomplish  this  task,  we  worked  in 
consultation  with  Barry  &  Associates. 
Additionally.  Farmer  Mac  and 
PriceWaterhouseCoopers  provided 
information  relative  to  loan  data.  Farmer 
Mac's  operations,  and  economic 
relationships  and  statistical 
methodologies  for  use  in  measuring 
various  types  and  levels  of  risk. 

A  summary  of  the  major  components 
of  the  risk-based  capital  stress  test  is 
provided  in  a  subsequent  section  of  this 
preamble  and  the  regulation.  A  more 
thorough  discussion  of  all  the  technical 
aspects  of  the  risk-based  capital  stress 
test  can  be  found  in  the  technical 
appendix  to  the  proposed  regulation. 
Due  to  the  nature  and  complexity  of  the 
risk-based  capital  stress  test,  we  are  also 
making  an  electronic  version  of  the  risk- 
based  capital  stress  test  available  to  the 
public  through  our  website  at 
www.fca.gov. 

The  proposed  rule  specifies  the  basic 
structure  and  parameters  of  the  risk- 
based  capital  stress  test  and  allows 
Farmer  Mac  to  implement  the  stress  test 
internally  using  a  model  built  according 
to  our  specifications  to  determine  its 
risk-based  capital  level.  During  the  1- 
year  period  following  adoption  of  the 
final  risk-based  capital  regulation  and 
on  an  ongoing  basis  thereafter,  we  will 
examine  and  verify  Farmer  Mac's 
implementation  of  the  risk-based  capital 
stress  test  to  ensure  compliance  with  the 
regulation,  including  the  specifications 
identified  in  the  technical  appendix  to 
the  regulation.  Furthermore,  we  are 
proposing  that  Farmer  Mac  have  its 
implementation  of  the  risk-based  capital 
stress  test  verified  and  audited  once 
ever\'  3  years  by  an  external 
independent  party.  The  audit  should 
ensure  that  the  financial  data  used  in 
the  stress  test  are  accurate  and  that 
stress  test  is  implemented  in  accordance 
with  our  regulations  and  procedures. 
We  note  that  because  of  the  proprietary 
nature  of  specific,  transaction  level  loan 
and  financial  data  used  in  the  risk-based 
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cdpitdi  stross  test,  it  is  unlikely  that 
results  of  the  test  will  be  fully 
reproducible  by  parties  other  than 
Farmer  Mac;  and  us.  Other  parties  will, 
however,  he  able  to  approximate  the  test 
results  on  an  aggregate  basis  using 
publicly  available  information. 

C.  Examination  and  0\-ersight 

From  a  regulatory  perspective,  the 

ongoing  nature  of  the  risk-based  capital 
stress  test  facilitates  our  understanding 
of  how  changes  in  Farmer  Mac's 
business  activities  will  affect  its  risk 
profile  and  resulting  capital 
requirements.  A  risk-based  capital  stress 
test,  because  it  is  based  on  statistical 
relationships,  is  limited  in  a  number  of 
important  ways  that  must  be  understood 
before  it  can  be  used  as  an  effective 
regulatory  tool.  Foremost,  the  risk-based 
capital  stress  test  uses  econometric 
relationships  based  on  historical  data  to 
estimate  potential  loss  rates.  Past 
historical  data,  even  though  required  by 
the  statute,  may  not  be  the  best  basis  for 
projecting  the  performance  of  new 
agricultural  mortgages  originated  using 
a  different  set  of  underwriting  criteria 
and  subject  to  a  different  set  of 
economic  conditions.  As  a  result,  we 
may  need  a  significant  period  of  time  to 
collect  and  analyze  new  data  to 
appropriately  update  the  risk-based 
capital  stress  test  procedures. 
Furthermore,  the  effectiveness  of  the 
risk-based  capital  stress  test  may  be 
influenced  by  changes  in  Farmer  Mac's 
operations,  underwriting  standards  or 
products  and  services  offered.  Lastly, 
;ho  risk-based  capital  stress  test  best 
measures  identifiable  and  quantifiable 
risks. 

Therefore,  our  ongoing  monitoring 
and  on-site  examination  will  be  integral 
in  assessing  P'armer  Mac's  capital 
adequacy.  Our  monitoring  and 
examination  program  will  help  ensure 
that  Farmer  Mac  appropriately 
implements  the  risk-based  capital  stress 
test  and  aid  in  identifying  non- 
quantifiable  risks  that  the  risk-based 
capital  stress  test  cannot  measure. 
Together,  the  ongoing  monitoring  and 
examination  by  OSMO  will  enable  us  to 
provide  effective  regulatory  oversight 
and  ensure  the  adequacy  of  regulatory 
capital  standard  set  by  the  risk-based 
capital  stress  test. 

V.  Risk-Based  Capital  Stress  Test 

The  risk-based  capital  stress  test  is 
intended  to  be  forward-looking  and 
sensitive  to  fluctuations  in  the  economy, 
as  well  as  to  changes  in  Farmer  Mac's 
asset  composition,  funding  strategies, 
and  on-  and  off-balance  sheet  exposures. 
The  risk-based  capital  level,  unlike 
simple  leverage  ratios,  is  tailored  to 


specific  risks  in  Farmer  Mac's  book  of 
business.  In  designing  the  risk-based 
capital  stress  test,  we  sought  to  identify 
and  incorporate  all  significant  credit 
and  interest  rate  risks  to  which  Farmer 
Mac  is  exposed. 

Given  the  risk-based  capital  stress 
test's  sensitivity  to  changing  risk 
conditions,  the  risk-based  capital 
requirement  bears  no  direct  relationship 
to  the  statutory  minimum  capital 
requirements.  Based  on  a  Farmer  Mac 
condition  of  relatively  low  risk 
exposure,  the  risk-based  capital  stress 
test  could  produce  a  risk-based  capital 
requirement  below  that  of  the  statutory- 
minimum  standard.  When  this  occurs. 
Farmer  Mac  must  continue  to  meet  its 
statutory  minimum  capital  level. 

Econometric  models  are  used  to 
project  the  effects  of  stressed  conditions 
on  Farmer  Mac's  assets,  liabilities  and 
off-balance  sheet  activities.  The  risk- 
based  capital  stress  test  will  project 
credit  losses  from  defaults  on 
agricultural  mortgages  and  loss 
severities  comparable  to  the  worst 
historical  agricultural  mortgage  default 
loss  experience  in  any  region  of  the 
country. 

The  risk-based  capital  stress  test  is 
designed  to  capture  Farmer  Mac's 
specific  exposure  to  credit  and  interest 
rate  risks  under  stressed  conditions. 
Economic  conditions  of  the  stress 
scenario  affect  Farmer  Mac's 
agricultural  mortgage  performance, 
earnings  and  market  values,  and 
ultimately  required  capital.  For 
example,  movement  in  farmland  values. 
which  reflect  changes  in  farm  income 
and  interest  rates,  influence  mortgage 
credit  loss  rates,  which  in  turn  affect 
Farmer  Mac's  cashflows  and  capital 
accretion  or  depletion.  By  requiring  the 
risk-based  capital  stress  test  to  be 
conducted  on  a  quarterly  basis,  we  will 
strive  to  identify  changes  in  capital 
needs  before  such  economic  events  as 
declining  farmland  values  can  impact 
Farmer  Mac's  balance  sheet  to  anv 
significant  degree.  Thus,  the  risk-based 
capital  stress  test  is  more  dynamic  than 
simple  leverage  ratios  because  the  entire 
business  profile  of  Farmer  Mac  from 
assets  and  liabilities  to  off-balance  sheet 
obligations  is  modeled. 

The  goal  of  the  risk-based  capital 
stress  test  is  to  align  capital 
requirements  with  risk  and  avoid 
creating  incentives  for  the  Corporation 
to  engage  in  inappropriately  riskv 
activities.  The  stress  test  approach  also 
provides  greater  flexibility  to  meet 
regulatory  requirements  than  is 
available  in  traditional  capital 
requirements.  For  instance,  the  stress 
test  approach  recognizes  risk-mitigating 
activities.  As  an  example.  Farmer  Mac 


may  meet  its  risk-based  capital  needs  bv 
reducing  risk  and/or  increasing  capital. 

Proposed  §650.24  describes  the  main 
components  of  the  risk-based  capital 
stress  test  that  Farmer  Mac  must  apply 
to  its  current  operations.  The  technical 
appendix  to  the  regulation  provides 
details  on  the  specification  and 
estimation  of  the  statistical 
(econometric)  model  used  to  project 
Farmer  Mac  performance  over  the  10- 
year  stress  period.  Additionally,  the 
technical  appendix  discusses  how  the 
statistical  model  is  applied  in  the 
proposed  risk-based  capital  stress  test. 
The  key  stress  test  components,  include 
data  requirements,  specifications  of 
credit  risk,  interest  rate  movements,  the 
cashflow  generator,  and  the  capital 
calculation. 

The  following  discussions  provide  a 
general  overview  of  the  risk-based 
capital  stress  test  components  and 
explanation  of  the  concepts  underlying 
the  stress  test. 

A.  Data  Requirements 

Historical  loan  data  from  the  FCBT 
are  used  to  determine  appropriate 
relationships  among  mortgage-risk 
factors,  rates  of  loan  default  and  loss 
occurrence.  Data  on  Farmer  Mac's 
current  book  of  business  are  used  to 
establish  Farmer  Mac's  initial  balance 
sheet  structure,  financial  position  and 
risk  profile  for  the  start  of  the  risk-based 
capital  stress  test.  Current  interest  rate 
information  as  described  in  the 
technical  appendix  is  needed  for  the 
interest  rate  component  of  the  risk- 
based  capital  stress  test. 

Farmer  Mac  will  be  required  to 
provide  additional  information  in  its 
quarterly  financial  reports  to  us. 
Specific  details  regarding  the  new 
requirements  will  be  provided  through 
modifications  to  our  Call  Report 
instructions.  Although  we  are  allowing 
Farmer  Mac  the  flexibility  to  determine 
its  risk-based  capital  level  and  report  its 
results  to  us.  we  believe  it  is  essential 
for  FCA  to  retain  the  capability  to  also 
determine  Farmer  Mac's  risk-based 
capital  level.  Therefore,  we  intend  to 
modify-  the  current  Call  Report 
instructions  to  accommodate  our  data 
and  information  needs. 

B.  Farmer  Mac  Programs  and  Risk 
Characteristics 

Farmer  Mac  operates  a  varietv  of 

secondary  market  programs  with 
varying  amounts  of  risk  to  fulfill  its 
mission.  A  brief  description  of  these 
programs  follows. 
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1   Farmer  Mac  I — Direct  Loan  Purchases 

Farmer  Mac  purchases  from  approved 
lenders' '  qualified  loans  secured  by  a 
first  mortgage  on  agricultural  real  estate, 
including  part-time  farms  that  meet 
specified  credit  standards.  Farmer  Mac 
provides  liquidity  to  the  agricultural 
mortgage  market  by:  (1)  Purchasing 
newlv  originated  qualified  loans 
directly  from  lenders  on  a  continuing 
basis  through  its  "cash  window":  (2) 
exchanging  qualified  loans  for  securities 
issued  and  guaranteed  by  Farmer  Mac 
(Farmer  Mac  Guaranteed  Securities) 
through  "swap"  transactions:  and  (3) 
purchasing  portfolios  of  existing  loans 
on  a  negotiated  basis.-'  Qualified  loans 
purchased  by  Farmer  Mac  are 
aggregated  into  pools  that  back  Farmer 
Mac  Guaranteed  Securities,  which  are 
periodically  issued  and  sold  to  investors 
in  the  capital  markets.  Farmer  Mac  also 
has  the  authority  to  purchase  these 
securities  and  hold  them  in  its  portfolio. 
Farmer  Mac  receives  income  from 
guarantee  fees  on  securities  it 
guarantees.  Farmer  Mac  also  receives 
interest  income  on  securities  it  holds. 

2.  Farmer  Mac  I — Long-term  Standby 
Purchase  Gommitment 

L'nder  a  standby  purchase 
commitment  agreement  with  the  lender. 
Farmer  Mac  receives  an  annual  fee  in 
return  for  its  commitment  to  purchase 
certain  loans  in  the  future.  The  lender 
services  the  loans  and  retains  them  on 
its  books  in  a  segregated  pool.  This 
program  allows  approved  lenders  to 
reduce  credit  risk  and  free  capital  to 
make  additional  loans. 

3.  Farmer  Mac  I — AgVantage  Bond  Sales 

AgVantage  bonds  are  highly 
collateralized  corporate  debt  issued  by 
approved  lenders  to  Farmer  Mac.  w^hich 
in  turn  guarantees  the  bonds.  The 
approved  lenders  pledge  qualified  loans 
and  other  securities  (Treasur>^ 
securities)  as  collateral,  which  are 
retained  by  the  lenders.  This  program 
provides  approved  lenders  with  another 
means  to  fund  qualified  loans  and 
generates  revenue  for  Farmer  Mac. 
Farmer  Mac  receives  revenue  in  the 
form  of  interest  income  on  AgVantage 
bonds. 

4.  Farmer  Mac  II 

Under  Farmer  Mac  IL  the  Corporation 
purchases  the  portions  of  loans 
guaranteed  by  the  L'SDA.  The  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (Pub.  L.  101-624)  fl990  Act) 


"  Approved  lenders  are  financial  institutions  that 
have  met  Farmer  Mac's  technical,  financial  and 
stock  ownership  requirements. 

'2  See  Farmer  Mac's  1998  Annual  Report. 


gives  Farmer  Mac  the  authority  to 
operate  a  secondary'  market  for  certain 
USDA-guaranteed  loans.  The  guaranteed 
portions  of  loans  are  pooled  and 
securitized  by  Farmer  Mac  or  other 
certified  facilities.  Farmer  Mac  then 
guarantees  the  repayment  of  the 
securities.  Farmer  Mac  receives  income 
from  guarantee  fees  on  securities  it 
guarantees.  Farmer  Mac  also  receives 
interest  income  on  securities  it  holds. 

.5.  Farmer  Mac — Rural  Housing 

Home  mortgages  from  lenders  in  rural 
areas  and  small  communities  are 
eligible  for  sale  to  Farmer  Mac  for 
pooling  and  securitization.  Rural 
housing  is  defined  by  Farmer  Mac  as  a 
one-to-four  family,  owner-occupied 
principal  residence  that  is  a  moderately 
priced  dwelling  located  in  a  community 
having  a  population  of  2,500  or  fewer 
inhabitants:  the  dwelling  (excluding  the 
land  to  which  it  is  affixed)  cannot  have 
a  purchase  price  or  current  appraised 
value  of  more  than  Si 00.000  (adjusted 
annually  for  inflation).  This  figure  is 
currently  Si  33.000.  In  addition  to  the 
dwelling,  a  rural  housing  loan  can  be 
secured  by  land  associated  with  the 
dwelling  having  an  appraised  value  of 
no  more  than  50  percent  of  the  total 
appraised  value  of  the  combined 
property.  As  of  August  31.  1999.  Farmer 
Mac  had  not  issued  any  securities 
backed  by  rural  home  mortgages. 

6.  Risk  Characteristics 

Farmer  Mac's  primary  exposure  to 
credit  risk  is  the  risk  of  loss  resulting 
from  the  inability  of  borrowers  to  repay 
their  mortgages.  Farmer  Mac  is  exposed 
to  credit  risk  on  the  loans  it  holds  or 
guarantees  against  default,  as  well  as 
securities  it  guarantees.  Farmer  Mac 
guarantees  the  timely  payment  of 
principal,  including  any  balloon 
payments,  and  interest  on  securities. 
Loans  held  or  guaranteed  by  Fanner 
Mac  can  be  divided  into  three  groups: 
(1)  Pre-1996  Act  Farmer  Mac  I  loans;  (2) 
post-1996  Act  Farmer  Mat  I  loans;  and 
(3)  Farmer  Mac  II  loans.  Within  these 
general  groupings.  Farmer  Mac,  as 
previously  discussed,  operates  other 
programs  Each  of  these  programs 
carries  different  amounts  of  credit  risk 
that  must  be  appropriately  reflected  in 
the  credit  risk  component  of  the  risk- 
based  capital  stress  test. 

For  pre- 1996  Act  loans,  subordinated 
interests  mitigate  Farmer  Mac's  credit 
risk  exposure.  Before  Farmer  Mac  incurs 
a  credit  loss,  recourse  must  be  taken 
against  the  subordinated  interest.  At 
December  31.  1998,  the  subordinated 
interest  of  each  outstanding  security  on 
pre-1996  Act  Farmer  Mac  I  loans  was 
equal  to  or  greater  than  10  percent.  The 


1996  Act  eliminated  the  subordinated 
interest  requirement.  As  a  result.  Fanner 
Mac  assumes  100  percent  of  the  credit 
risk  exposure  on  the  post-1996  Act 
Farmer  Mac  I  loans.  Farmer  Mac 
mitigates  the  credit  risk  related  to  these 
loans  through  the  application  of  its 
underwriting  standards  and  by  requiring 
collateral  in  the  form  of  real  estate. 
Farmer  Mac's  credit  exposure  on  Farmer 
Mac  II  loans  is  covered  by  the  "full  faith 
and  credit"  of  the  U.S.  Government  by 
virtue  of  the  USDA  guarantee  of  the 
principal  and  interest  on  all  guaranteed 
portions. 

There  is  very  limited,  if  any,  credit 
risk  exposiu-e  on  the  pre-1996  Act  loans 
due  to  the  subordinated  interest,  or  on 
the  Farmer  Mac  II  loans  because  of  the 
USDA  guarantee.  For  this  reason,  we  are 
not  requiring  Fanner  Mac  to  project  any 
credit  losses  on  these  programs  during 
the  stress  period  of  the  test.  Fanner 
Mac's  credit  risk  exposure  on  post-1996 
Act  Farmer  Mac  I  loans  is  fully  reflected 
in  the  risk-based  capital  stress  test. 
Farmer  Mac  I  rural  home  loans  are 
subject  to  the  same  loss  rates  as 
agricultural  mortgages.  Rural  home  loan 
loss  rates  are  not  computed 
independently  given  the  lack  of  data 
and  the  fact  that  there  is  no  outstanding 
loan  volume  held  on  the  balance  sheet 
or  guaranteed. 

Fanner  Mac  is  also  exposed  to 
institutional  credit  risk  relating  to:  (1) 
Issuers  of  AgVantage  bonds  and  other 
investments  held  by  Farmer  Mac;  (2) 
sellers  and  servicers;  and  (3)  interest- 
rate  contract  counterparties.  We  decided 
not  to  model  these  sources  of 
institutional  credit  risk  for  several 
reasons.  AgVantage  bonds  are  general 
obligations  of  the  AgVantage  bond 
issuers  and  secured  by  collateral  in  an 
amount  ranging  from  120  percent  to  150 
percent  of  the  bond  amount.  In  addition 
to  requiring  collateral,  Farmer  Mac 
mitigates  credit  risk  related  to 
AgVantage  bonds  by  evaluating  and 
monitoring  the  financial  condition  of 
the  AgVantage  issuers.  Farmer  Mac 
manages  institutional  credit  risk  related 
to  sellers  and  servicers  by  requiring 
such  institutions  to  meet  certain 
standards  and  by  monitoring  their 
financial  condition  and  servicing 
performance.  The  credit  risk  inherent  in 
the  investment  portfolio  is  mitigated  by 
Fanner  Mac's  policy  of  investing  in 
highly  rated  institutions  and  by 
establishing  concentration  limits,  which 
reduce  exposure  to  any  one 
counterparty.  Furthermore,  the  short- 
term  nature  of  Farmer  Mac's  investment 
portfolio  limits  credit  risk.  Farmer  Mac 
mitigates  credit  risk  arising  from 
interest-rate  swaps  by  dealing  only  with 
counterparties  with  high  credit  ratings. 
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establishing  and  maintaining  collateral 
requirements,  and  entering  into  netting 
agreements. 

We  are  proposing  to  capture  Farmer 
Mac's  in.stitutional  credit  risk  exposure 
through  the  30-percent  management  and 
operations  risk  add-on  required  by  the 
statute.  At  this  time,  we  believe 
modeling  institutional  credit  risk 
presents  many  challenges  that  would 
unnecessarily  complicate  the  risk-based 
capital  stress  test.  However,  if  Farmer 
Mac  significantly  increases  its  credit 
risk  exposure  in  these  areas  through 
modifications  to  its  current  operating 
policies,  we  will  reconsider  how  to  best 
reflect  institutional  credit  risk  exposure 
in  the  risk-based  capital  stress  test. 

Farmer  Mac  is  also  exposed  to  credit 
risk  concentration  in  the  mortgages  it 
holds  and  guarantees.  Farmer  Mac's 
current  policy  is  to  limit  its  credit 
exposure  in  a  particular  geographic 
region  or  commodity  to  a  percentage  of 
total  principal  amount  of  all  loans 
outstanding.  Additionally,  Farmer  Mac 
employs  more  stringent  underwriting 
criteria  in  regions  with  higher  loan 
volume  concentrations.  Such 
underwriting  criteria  consider  the  credit 
quality  of  the  loans  in  a  particular 
geographic  region  or  commodity  based 
on  the  borrower's  LTV.  DSCR.  equity-to- 
asset  and  working  capital-to-current 
asset  ratios.  The  effectiveness  of  Farmer 
Mac's  underwriting  standards  is 
specifically  measured  in  the  risk-based 
capital  stress  test  through  our  model  of 
loan  losses  as  described  more 
thoroughly  in  the  next  section  as  well  as 
in  the  technical  appendix. 

C.  Credit  Risk 

A  statistical  methodology  is  used  to 
model  the  stress  conditions  described  in 
the  statute.  Econometric  models  are 
used  to  estimate  the  probability  of 
mortgage  defaults  and  the  severity  of 
loss  under  stressed  conditions.  Detailed 
instructions  for  measuring  credit  risk 
are  provided  in  the  technical  appendix. 

1.  Estimation  of  Default. 

A  logistic  model  is  used  to  estimate 
the  frequency  of  defaults  from  historical 
FCBT  loan  data.  Logistic  models  are 
widely  accepted  as  an  appropriate 
methodology  for  modeling  loan-level 
mortgage  defaults  There  are  several 
well-known  predictors  of  mortgage 
default,  including  loan  age.  payment 
burden,  LTV.  and  interest  rates. 
Additionally,  there  are  other  variables 
that  are  specific  to  farm  mortgages,  such 
as  farmland  prices,  net  farm  income, 
commodity  prices  and  the  D/A  ratio. 
These  variables,  in  addition  to  a  host  of 
others,  were  considered  in  the  process 
of  modeling  defaults  of  FCBT  loans. 


After  extensive  statistical  analyses,  the 
final  equation  for  estimating  the 
frequency  of  default  includes  the 
following  variables: 

•  Maximum  decline  in  farmland 
values 

•  LTV  ratio 

•  DSCR 

•  Original  loan  balance  in  1997 
dollars 

•  D/A  ratio 

These  variables  have  logical 
relationships  to  the  incidence  of  loan 
default  and  loss, 

a.  Farmland  values.  Changes  in 
farmland  prices  are  an  important  factor 
in  the  model  because  they  directly  affect 
the  likelihood  of  mortgage  defaults  and 
the  magnitude  of  potential  losses.  In 
estimating  the  default  frequency 
equation,  the  largest  annual  percentage 
decline  in  farmland  values  resulted  in 
the  strongest  relationship  between  an 
economic  variable  and  default 
frequency.  For  stress  test  purposes,  we 
used  the  largest  decline  in  farmland 
values  from  the  benchmark  loss 
experience  as  an  input  variable. 
Because  the  lives  of  loans  are 
unknown  at  origination  and  differ 
among  loan  observations,  annual 
economic  variables  or  annual  changes 
throughout  the  life  of  the  loan  cannot  be 
consistently  applied  across  all  loans. 
Economic  variables  need  to  be 
expressed  in  a  form  that  can  be  applied 
to  loans  regardless  of  the  life  of  the  loan. 
For  example,  geometric  average  lifetime 
changes,  minimum  changes,  or 
maximum  changes  could  be  considered. 
The  maximum  percentage  decline  in 
annual  Texas  farmland  values  resulted 
in  the  strongest  relationship  among 
economic  variables  considered  in  the 
estimated  equation  for  default 
frequency. 

b.  Loan-to-value  Ratio.  Another 
important  variable  known  to  drive 
defaults  is  the  LTV  ratio.  LTV  is  equal 
to  the  loan  amount  divided  by  the 
appraised  value  of  the  underlying 
property.  This  variable  is  one  of  the 
primary  underwriting  ratios  that  Farmer 
Mac  uses  in  its  loan  purchasing 
decisions.  LTV  indicates  the  relative 
safety  of  collateralized  debt.  Large 
equity  investments  represent  a 
substantial  incentive  for  a  borrower  to 
continue  making  mortgage  payments  to 
safeguard  their  equity  position  in  their 
property.  Furthermore,  if  an  income 
problem  does  arise,  lower  LTVs  provide 
a  significant  cushion  for  the  borrower  to 
sell  the  underlying  asset  at  a  price  that 
is  sufficient  to  cover  accrued  interest 
and  the  remaining  outstanding 
principal.  Conversely,  high  LTV  loans 
are  more  likely  to  default. 


Ideally,  an  updated  LTV  could  be 
calculated  each  year,  which  would  take 
into  account  amortization  and  changes 
in  property  value.  While  we  cannot 
obtain  updates  in  the  market  value  of 
the  underiying  collateral,  the  USDA 
Texas  farmland  value  series  could  serve 
as  a  proxy  for  helping  to  update  the 
denominator  of  the  LTV.  Since  the 
amortization  schedule  of  the  FCBT  data 
was  not  available,  however,  updating 
the  numerator  would  require  making 
payment  assumptions  as  well.  Rather 
than  making  additional  assumptions,  we 
opted  to  use  LTV  at  origination. 

c.  Debt  Service  Coverage  Ratio.  A  key 
factor  in  our  assessment  of  potential 
frequency  of  default  is  the  DSCR  of  a 
loan  at  origination.  The  numerator  in 
the  DSCR  is  net  income  plus 
depreciation,  interest  on  capital  debt, 
capital  lease  payments,  and  net  off-farm 
income  less  living  expenses  and  income 
taxes.  The  denominator  is  the  sum  of 
the  total  annual  debt  service 
requirements.  Loans  with  low  DSCRs 
have  a  higher  expected  frequency  of 
default  because  borrowers  cannot  be 
expected  to  fund  losses  indefinitely. 
Conversely,  loans  with  high  DSCRs  have 
a  lower  likelihood  of  default  because 
they  have  an  excess  cashflow  buffer, 
which  would  have  to  erode  before  the 
borrower  would  experience  losses  and 
consider  defaulting.  This  variable  would 
ideally  be  updated  over  the  term  of  the 
loan.  However,  because  of  data 
limitations  and  the  cyclical  nature  of 
agricultural  receipts.  DSCR  at 
origination  is  used  as  the  variable. 

a.  Origination  Loan  Balance,  The 
begiiming  loan  balance  also  proved  to 
be  a  significant  factor  of  default.  We 
adjusted  the  origination  loan  balance  for 
current  constant  dollars  when  we 
estimated  the  default  equation  and 
applied  it  to  Fanner  Mac's  data.  The 
base  year  we  selected  is  1997  and  we 
adjusted  the  current  dollars  based  on 
the  consumer  price  index.  It  has  been 
observed  in  the  agricultural  mortgage 
market  that  larger  loans  tend  to  have 
higher  default  rates.  Liquidity 
constraints  are  the  likely  cause  of  this 
phenomenon.  For  a  borrower  who  is 
experiencing  financial  difficulty,  one  of 
the  alternatives  is  to  sell  the  property 
and  prepay  the  loan.  Considering  that 
there  is  relatively  less  demand  for  large 
farm  properties,  the  owners  of  these 
properties  may  have  difficulty  in  selling 
their  properties  in  such  an  illiquid 
market.  This  inability  to  sell  and  then 
prepay  eventually  limits  the  farmers' 
alternatives  to  default. 

e.  Debt-to-asset  ratio.  The  D/A  ratio  at 
origination  is  the  last  explanatory 
variable  used  in  the  default  frequency 
estimation  model.  The  D/A  ratio 
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indicates  the  borrower's  total  amount  of 
financial  leverage.  Thi.s  is  an  important 
factor  in  agricultural  lending  because 
agricultural  producer.s  typically  have 
significant  amounts  of  debt  from 
operations  in  addition  to  farm  real  estate 
debt.  Borrowers  with  high  D/A  ratios 
experience  higher  default  rates  because 
thev  have  limited  capacity  to  withstand 
adverse  conditions. 

2.  Loss  Severity 

Loss  severity  is  a  key  element  in  the 

estimation  of  loan  losses.  Loss  severity 
is  defined  as  the  total  dollar  amount  of 
losses  on  a  defaulted  loan  expressed  as 
a  percentage  of  origination  loan  balance. 
The  loss  severity  rate  is  estimated  with 
the  same  FCBT  data  employed  in  the 
estimation  of  defaults  To  estimate  loss 
severitv.  we  searched  for  a  significant 
statistical  relationship  between  loss  rate 
and  various  independent  indicators  in 
the  FCBT  loan-level  data.  We 
concluded,  after  extensive  analysis,  that 
the  data  set  was  insufficient  to  estimate 
an  acceptable  loss  severity  rate.  As  a 
result,  the  loss  severity  rate  is  calculated 
bv  taking  the  weighted  average  loss  of 
defaulted  loans.  The  resulting  loss 
severitv  rate  is  20.9  percent.  When  a 
more  extensive  data  set  becomes 
available,  loss  severity  can  be  re- 
estimated. 

.3.  Age  Adjustment 

Mortgage  seasoning  (aging)  is  widely 
accepted  as  an  important  determinant  in 
default  frequency.  The  probability  of 
default  islow  in  the  early  life  of  a  loan 
ctnu  increases  as  the  loan  ages  untu  it 
peaks  in  years  6  to  8.  After  this  peak 
period,  the  borrower  has  developed 
greater  equity  in  the  property  and  the 
likelihood  of  default  tapers  off. 
Therefore,  we  adjust  loan-level  loss  to 
reflect  the  differences  in  loss  occurrence 
attributed  to  loan  seasoning.  We  used 
FCBT  data  to  estimate  the  distribution 
function  for  loan  seasoning  assuming 
that  the  loans  have  a  14-vear  average 
life. 

4.  Time  Pattern  of  Loss  Occurrence 

The  age-adjusted  losses  are  then 
distributed  through  time  on  a 
deterministic  path  that  is  representative 
of  a  stressful  scenario.  The  loss  rates 
estimated  in  the  credit  risk  component 
of  the  risk-based  capital  stress  test  are 
based  on  an  origination  year  concept. 
Under  this  approach,  all  losses  arising 
from  loans  originated  in  a  particular 
vear  are  expressed  as  a  percent  of  that 
vear's  originated  loan  volume 
irrespective  of  when  the  losses  actually 
occur.  The  stress  test  must  adjust  the 
origination  loss  rates  to  an  exposure 
year  concept,  in  which  losses  occurring 


in  any  1  year  are  related  to  the  total 
outstanding  loan  volume  in  that  year. 
Because  all  loans  held  at  any  time  are 
not  all  originated  in  that  year  (or, 
conversely,  loan  principal  balances  are 
reflected  on  more  than  1  year's  balance 
sheet),  the  origination  year  loss  rates 
must  be  adjusted  to  exposure  year  rates. 
To  adjust  from  origination  to  exposure 
year  losses,  w^e  apply  a  deterministic 
time  path  for  loss  occurrence  during  the 
10-year  stress  period.  The  deterministic 
time  path  for  converting  from 
origination  year  to  exposure  year  was 
determined  by  calculating  exposure  year 
losses  in  the  FCBT  data  and  expressing 
such  losses  as  proportions  of  total  losses 
for  each  origination  >ear.  The  maximum 
1-.  2-,  3-,  and  4-year  coirunutative 
proportions  of  total  origination  loss 
observed  in  the  FCBT  data  are  used  in 
the  first  four  periods  of  the  stress  test. 
The  remaining  losses  are  equally 
allocated  to  years  5  through  10  of  the 
stress  test. 

D.  Interest  Rate  Risk 

The  statute  requires  the  risk-based 
capital  stress  test  to  incorporate  an 
interest  rate  risk  component.  Interest 
rate  risk  is  the  risk  that  interest  rate 
changes  could  materially  affect  Fanner 
Mac's  market  value  of  equity  and  future 
earnings.  Farmer  Mac  may  he  exposed 
to  interest  rate  risk  through  any  product 
or  activity  that  is  sensitive  to  changes  in 
interest  rates.  Farmer  Mac  is  exposed  to 
three  primai^,'  sources  of  interest  rate 
risk:  (1)  Fanner  Mac  I  and  Farmer  II 
securities;  (2)  other  assets  held  for 
investment;  and  (3)  loans  held  for 
securitization. 

Farmer  Mac's  primary  strategy  to 
manage  interest  rate  risk  related  to 
Farmer  Mac  I  and  II  securities  and  other 
assets  held  for  investment  is  to  fund 
them  with  liabilities  that  have  similar 
durations  or  average  cashflow  patterns 
over  time.i  *  To  achieve  the  desired 
liabilitv  duration.  Farmer  Mac  uses  a 
mix  of  short-term  discount  notes  and 
callable  and  non-callable  medium  term 
notes.  Bv  using  a  mix  of  liabilities  that 
includes  callable  debt,  the  duration  of 
the  liabilities  will  tend  to  increase  or 
decrease  as  interest  rates  change  in  a 
manner  similar  to  the  changes  in  the 
duration  of  assets.  Farmer  Mac  also  uses 
a  \anety  of  off-balance  sheet  derivative 
financial  instruments  to  manage  its 
interest  rate  risk  exposure. 

The  Treasury  yield  curve  represents 
the  market's  \iew  of  risk-free  borrowing 
over  a  range  of  maturities.  As  such,  it 
serves  as  a  foundation  for  all  other 
market  rates.  In  the  context  of  the  risk- 
based  capital  stress  test,  the  general 


'  See  Fanner  Mac's  1998  Annual  Report. 


level  of  interest  rates  will  directly  affect 
major  components  of  Farmer  Mac's 
business,  including  bono  wing  costs  and 
earnings  on  mortgages  and  investments. 

The  statute  specifically  describes  how 
Treasury'  rates  must  vary  during  the  10- 
year  risk-based  capital  stress  test  period. 
While  the  Act  provides  a  fairly  specific 
description  of  how  rates  change  in  the 
stress  scenario,  it  is  silent  on  how  we 
are  to  measure  the  financial  effect  of 
those  rate  changes.  Accordingly,  we  are 
proposing  the  following  procedures  for 
implementing  the  statutory'  stress  test 
and  measuring  Fanner  Mac's  exposure 
to  interest  rate  risk. 

Measurement  of  Farmer  Macs  interest 
rate  risk  exposure  requires  the  ability  to 
estimate  the  sensitivity  of  the 
Corporation's  assets  and  liabilities  to 
interest  rate  risk.  Vulnerability  to 
interest  rate  risk  is  expressed  through 
the  degree  of  match  between  an 
institution's  rate  sensitive  assets  and 
liabilities,  or  between  the  duraticftis  of 
its  assets  and  liabilities.  More  closely 
matched  positions  reduce  the 
vulnerability  to  interest  rate  risk.  By 
determining  its  duration  gap.  as 
measured  by  the  difference  between  the 
duration  of  assets  and  liabilities  under 
various  parallel  and  instantaneous  shifts 
in  the  yield  CMr\'e,  Farmer  Mac  can 
assess  the  potential  effects  of 
mismatches  between  the  durations  of  its 
assets  and  liabilities.  Farmer  Mac 
derives  its  interest  rate  sensitivity 
measures  using  a  conmiercially 
developed  model,  current  market 
information,  and  other  proprietary 
information. 

We  are  proposing  to  use  Farmer  Mac's 
duration  measures  as  inputs  into  the 
stress  test  to  capture  the  cumulative 
effects  of  the  Corporation's  interest  rate 
risk  exposure  under  the  interest  rate 
shock  scenarios  required  by  the  Act.  We 
have  two  reasons  for  using  this 
approach.  One,  we  routinely  assess 
Farmer  Mac's  interest  rate  risk 
measurement  and  management  through 
our  examination  process.  During  this 
process,  we  closely  evaluate  the 
assumptions  and  inputs  used  in  Farmer 
Mac's  interest  rate  risk  sensitivity 
measures.  Therefore,  we  can  validate 
the  process  and  obtain  the  necessary- 
confidence  in  the  accuracy  and  integrity 
of  the  results  to  permit  us  to  use  them 
as  inputs  into  the  stress  test.  Chir  second 
reason  for  using  Farmer  Mac's  internal 
duration  measures  is  that  it  reduces  the 
complexity  of  the  stress  test,  thereby 
increasing  the  efficiency  in 
implementing  the  model. 

To  estimate  the  effects  of  the  interest 
rate  shocks  (up  and  down  scenarios)  on 
Farmer  Mac's  equity  position,  we 
compute  effective  duration  over  each 
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interest  rate  shork  scenario  using 
information  supplied  by  Farmer  Mac. 
The  duration  measure  is  then  used  as  a 
proxy  for  market  value  effects  under 
each  interest  rate  scenario.  We  consider 
Farmer  Mar's  assets  and  liabilities  to  be 
available  for  sale  under  GAAP,  Thus, 
Farmer  Mac  must  record  changes  in 
market  values  as  increases  or  decreases 
to  equity  on  its  balance  sheet.  Finally. 
Farmer  Mac  must  determine  its  risk- 
based  capital  level  based  on  the  rate 
movement  (increase  or  decrease)  that 
results  in  the  highest  level  of  required 
capital 

As  noted,  Farmer  Mac  is  subject  to 
interest  rate  risk  on  all  assets  held  for 
investment  because  of  the  timing 
differences  in  the  cashflows  of  the  assets 
and  related  liabilities.  This  risk  is 
primarily  related  to  Farmer  Mac  1  and  II 
securities  because  of  the  abilitv  of 
borrowers  to  repay  their  mortgages. 
Mortgage  prepayments  can  cause 
fluctuations  in  the  value  of  Farmer  Mac 
securities  to  the  e.xtent  they  change 
cashflows  of  Farmer  Mac's  on-  and  off- 
balance  sheet  assets.  Yield  maintenance 
provisions  associated  with  many  of  the 
loans  underlying  Farmer  Mac  securities 
significantly  reduce,  but  do  not 
eliminate,  this  risk.'-* 

Although  the  effects  of  increasing  and 
decreasing  prepayments  are  captured  in 
Farmer  Mac's  market  value  results,  we 
are  also  proposing  to  use  prepavment 
rates  as  input  variables  for  generating 
balance  sheet  cashflows.  We  provide 
Farmer  Mac  the  option  to  use  their 
actual  prepayment  experience  or 
assumed  prepayment  rates  estimated 
from  other  data  sources  for  the  reasons 
explained  below. 

Prepayment  rates  often  are  estimated 
statistically  bv  measuring  relationships 
between  prepayment  and  a  set  of 
independent  variables  that  have  been 
found  to  influence  the  prepavment  rate. 
For  several  reasons,  however,  statistical 
relationships  were  not  feasible  to 
estimate  in  this  case  During  the  historic 
time  period  in  which  the  FCBT  data 
were  compiled,  the  FCBT  priced  its 
farm  real  estate  loans  with  floating 
interest  rates  that  adjusted  annually  in 
response  to  changes  m  the  FCBT's 
average  cost  of  funds.  The  resulting  loan 
rates  followed  changes  in  market  rates 
but  with  slower  and  lower  rates  of 
change.  Because  Farmer  Mac  does  not 
engage  in  average  cost  pricing, 
estimating  a  prepayment  function  from 
the  FCBT  data  would  bear  little,  if  any. 
relationship  to  prepayment  rates 
experienced  by  Farmer  Mac  in  the 


future.  Moreover,  an  explicit  or  implicit 
prepayment  measure  was  not  available 
or  obtainable  from  the  FCBT  data.'"' 

Implementation  of  the  interest  rate 
shock  requires  several  steps.  The 
statutory  interest  rate  shock  is  applied 
to  the  initial  interest  rate  level,  which  is 
the  preceding  3-month  average  of  the 
10-year  Constant  Maturity  Treasury 
(CMT)  rate.  The  10-year  CMT  is 
frequently  used  for  financial  modeling 
of  GSEs  ^'^  since  it  is  viewed  as  a  good 
index  for  the  cost  of  funds.  Previous 
studies  by  Barry  &  Associates  found  the 
10-year  CMT  to  be  a  reliable  index  for 
System  funding  costs,  and  the  10-year 
CMT  did  not  suffer  random  or 
unexplainable  variations  observed  at 
shorter-term  points  on  the  vield  curve. 
Thus,  using  a  3-month  average  avoids 
the  possibility  of  unusual  and  extreme 
short-term  movements  in  interest  rates 
unduly  influencing  the  results  of  the 
test  and  Farmer  Mac's  risk-based  capital 
requirement.  The  interest  rates  resulting 
after  the  rate  shock  serve  as  the  index 
needed  to  simulate  mortgage  and 
investment  performance  over  the  stress 
period  and  to  calculate  the  risk-based 
capital  level.  Because  many  different 
interest  rates  affect  Farmer  Mac's 
business  performance,  we  allow  the  use 
of  other  non-Treasury  yield  curves  to 
simulate  the  financial  effects  of  the 
interest  rate  shock  on  Farmer  Mac's 
cashflows,  income  statement,  and 
balance  sheet. 

Subject  to  our  concurrence.  Farmer 
Mac  may  use  additional  indexes,  such 
as  .the  London  Interbank  Offer  Rates 
(LIBOR),  in  the  risk-based  capital  test  as 
long  as  the  relationships  between  those 
indexes  and  the  10-year  CMT  are  based 
on  standard,  widely  used  term  structure 
modeling  relationships.  Farmer  Mac 
may  use  these  relationships  to  compute 
the  cost  of  new  debt,  yields  on 
investments,  and  coupon  rates  on 
mortgages  purchased  or  guaranteed  by 
Farmer  Mac.  The  interest  rate  index  and 
rate  shock  procedures  described  in  the 
technical  appendix  are  minimum 
guidelines,  and  although  Farmer  Mac 
can  use  additional  indexes,  the  resulting 
risk-based  capital  level  cannot  be  lower 
than  it  would  be  if  only  the  10-year 
CMT  were  used. 


'■*  Yield  maintenance  provisions  require 
borrowers  to  malie  an  additional  payment  to  Fanner 
Mac  when  they  repay  their  loans. 


"The  FCBT  data  set  has  a  "status"  variabln  that 
indicates  whether  the  loan  was  active,  foreclosed, 
re-amortized,  paid  in  full  or  merged  with  a  new 
loan. 

'"TheOfRce  of  Federal  Housing  Enterprise 
Oversight  also  used  the  10-yoar  CMT  as  a 
component  of  their  previously  published  proposed 
risk-based  capital  rule.  {See  64  FR  1808,1.  April  13. 
1999.J 


E.  Cashflows 

Our  spreadsheet  based  model  projects 
cashflows  from  all  of  Farmer  Mac's 
assets,  liabilities  and  off-balance  sheet 
activities.  Farmer  Mac  may  use  its  own 
internal  cashflow  generator  system  and 
programming  for  this  aspect  of  the  risk- 
based  capital  stress  test.  However, 
Farmer  Mac  must  first  obtain  our 
concurrence  for  any  internal  cashflow 
generator  system  and  follow  the 
procedures  described  in  the  technical 
appendix  to  this  regulation. 

There  are  numerous  modeling 
constructs  and  assumptions  used  in  the 
proposed  cashflow  component  of  the 
stress  test.  For  the  test,  investments  are 
aggregated  into  the  following  categories: 
(i)  Cash  and  money  market  securities: 
(ii)  commercial  paper;  (iii)  certificates  of 
deposit;  (iv)  Agency  mortgage-backed 
securities  and  collateralized  mortgage 
obligations;  (v)  and  other  investments. 
With  our  concurrence.  Farmer  Mac  is 
permitted  to  more  finely  disaggregate 
these  categories.  Any  new  categor\' 
deemed  material  to  its  operation  in  the 
future  will  also  be  required  to  be  added 
as  a  separate  account.  The  level  of 
aggregation  must  appropriately  reflect 
the  contributions  of  revenues  and 
expenses  of  major  program  activities. 
For  each  asset  class,  we  must  be  able  to 
discern  the  earnings  rate  and  funding 
cost.  Loan  items  requiring  separate 
accounts  include:  (i)  Farmer  Mac  I 
program  assets,  post-1996  Act;  (ii) 
Farmer  Mac  I  post-1996  Act  swap 
balances;  (iii)  Farmer  Mac  I  pre-1996 
Act  loans;  (iv)  Farmer  Mac  I  AgVantage 
securities;  (v)  loans  held  for 
securitization;  and  (vi)  Farmer  Mac  II 
loans. 

During  the  stress  test,  the  balance 
sheet  remains  a  constant  size  over  the 
10-year  period.  This  reflects  a  steady 
state  scenario,  meaning  that  when  on- 
balance  sheet  assets  and  liabilities  and 
off-balance  sheet  obligations  amortize  or 
pay-down,  they  are  replaced  with 
similar  assets,  liabilities,  and 
obligations.  However,  as  discontinued 
loan  programs  (e.g.,  pre-1996  Act 
Farmer  Mac  I  program)  amortize,  they 
are  assumed  to  be  replaced  by  current 
loan  programs  to  more  appropriately 
reflect  Farmer  Mac's  current  operations. 

We  use  effective  years  to  maturity  to 
simulate  the  amortization  of  financial 
instruments,  such  as  loans  and  other 
investments.  A  constant  prepayment 
rate  (CPR)  is  used  for  all  assets  that  have 
embedded  prepayment  options. 
Together,  the  effective  years  to  maturity 
and  the  CPR  are  used  to  establish  a  roll- 
off  rate  and  generate  cashflows 
reflecing  a  steady  state  over  the  stress 
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period.  All  cashflows  and  losses  are 
computed  on  an  annual  basis 

To  construct  pro  forma  income 
statements  for  each  period  nf  the  stress 
test,  it  is  necessary  to  establish  rules  and 
relationships  for  deriving  future  income 
and  expense  items.  Information  from  the 
first  period  balance  sheet  is  used  in 
conjunction  with  the  earnings  and  cost- 
spread  relationships  from  Farmer  Mac 
supplied  data  to  generate  the  first 
period's  income  statement.  In  our 
spreadsheet  model,  each  investment 
account,  loan  item,  and  liability  account 
can  be  specified  as  either;  (i)  A  fixed 
rate  investment:  or  (ii)  an  instrument 
with  a  fixed  spread  to  Treasury  with 
initial  rates  determined  by  actual  data. 
The  specific  spreads  (weighted  average 
vield  less  initial  10-vear  CMT)  by 
category  are  calculated  directly  in  the 
stress  test  from  the  weighted  average 
vield  data  supplied  by  Farmer  Mac  in 
accordance  with  the  data  requirements 
described  in  the  technical  appendix. 

For  non-interest  income  items,  we 
follow  certain  decision  rules  for 
generating  earnings  over  time.  For 
example,  gains  on  agricultural  mortgage- 
backed  security  (AMBS)  sales  are  a 
function  of  the  amount  of  new  AMBS 
being  issued.  We  based  the  relationship 
on  historical  financial  information. 
Expense  items,  such  as  fixed  cost  and 
variable  cost,  are  measured  using  a 
regression  equation  where  operating 
expenses  is  the  dependent  variable  and 
the  sum  of  investments  and  Farmer  Mac 
program  assets  held  on-balance  sheet  is 
the  independent  variable.  We  use  the 
historical  relationship  of  reserves  to 
loan  assets  (that  are  subject  to  reserves. 
post-1996  Act  Farmer  Mac  I  loan  items, 
on-  and  off-balance  sheet)  to  simulate 
the  loan  reserves  over  time.  The 
corporate  tax  rate  is  estimated  from 
actual  Farmer  Mac  financial  data. 
Guarantee  fee  rates  are  obtained  from 
actual  guarantee  fees  charged  by  Farmer 
Mac  on  its  loan  programs. 

F.  Financial  Reports 

Pro  forma  financial  statements 
showing  the  resulting  capital  levels  for 
each  period  of  the  stress  test  are 
developed.  Annual  pro  forma  balance 
sheets  and  income  statements  are 
generated  for  the  stress  period  using 
Farmer  Mac's  starting  position,  the 
stress  conditions,  resulting  cashflow 
outputs,  and  current  operating  strategies 
and  policies,  as  well  as  other 
assumptions.  The  proposed  regulation 
provides  Farmer  Mac  with  the  option  to 
use  its  own  financial  softw^are  to 
produce  the  projected  financial 
statements  using  the  risk-based  capital 
stress  test  specifications  and  parameters 
described  in  the  technical  appendix  to 


this  regulation.  Projected  financial 
statements  must  comply,  to  the  extent 
practical,  with  GAAP. 

G.  Capital  Calculation 

The  risk-based  capital  stress  test 
determines  the  amount  of  starting 
capital  Farmer  Mac  must  hold  to 
maintain  a  positive  amount  of  capital 
throughout  the  stress  period  using  an 
Iterative  methodology.  Also,  Farmer 
Mac  must  add  on  an  additional  30 
percent  to  this  amount  to  account  for 
management  and  operational  risk. 
Section  8.31(5)  of  the  Act  defines 
regulatory  capital  as  core  capital  (the 
par  value  of  outstanding  common  and 
preferred  stock,  paid-in  capital,  and 
retained  earnings),  plus  the  allowance 
for  losses  and  guarantee  claims,  as 
determined  in  accordance  with  GAAP. 

More  specifically,  to  calculate  the 
risk-based  capital,  our  model  includes  a 
section  to  solve  for  the  minimum  initial 
capital  amount  that  results  in  at  least 
zero  capital  at  the  end  of  each  period  of 
the  10-vear  stress  test.  In  solving  for 
initial  capital,  it  is  assumed  that 
reductions  or  additions  to  the  initial 
capital  accounts  are  made  in  the 
retained  earnings  accounts  and  are 
balanced  in  the  debt  accoujits  at  levels 
proportionate  to  initial  balances  (same 
relative  proportion  of  long-  and  short- 
term  debt  as  existing  initial 
proportions).  Because  the  initial  capital 
position  affects  the  earnings,  and  hence 
capital  positions  and  appropriate 
discount  rates  through  time,  the  initial 
and  future  ca'^ita!  are  simultaneouslv 
determined  and  must  be  solved  using  an 
iterative  process. 

H.  Future  Changes  to  the  Stress  Test 

Farmer  Mac's  performance  over  the 
stress  period  reflects  its  current 
operating  policies  and  other 
assumptions  about  its  operations  to 
make  the  model  functional.  Due  to 
significant  data  limitations  relating  to  a 
varietv  of  issues,  we  were  required  to 
make  a  number  of  simplifying 
assumptions.  We  recognize  this  may 
require  us  to  revisit  a  number  of  issues, 
particularly  as  more  data  become 
available  from  Farmer  Mac's  own 
operations.  Therefore,  we  will 
continually  monitor  the  risk-based 
capital  stress  test  results  and  consider 
whether  modifications  to  the  risk-based 
capital  stress  test  are  warranted.  In 
particular,  we  anticipate  that  as  more 
data  from  agricultural  mortgage  losses, 
especially  those  loans  currently 
securitized  by  the  Corporation  become 
available,  changes  may  be  required  in 
the  risk-based  capital  stress  test  through 
amendment  of  this  subpart. 


Through  our  ongoing  evaluations  of 
the  risk-based  capital  stress  test,  we  also 
may  find  it  necessary'  to  make  technical 
modifications  to  the  risk-based  capital 
stress  test  procedures.  If  we  modifv'  the 
procedures  for  implementing  the  risk- 
based  capital  stress  test,  we  will  notify 
Farmer  Mac  and  provide  them  with 
written  instructions  to  implement  the 
changes.  We  will  make  these 
modifications  available  to  the  public  on 
a  quarterly  basis  on  our  web  site. 

VI.  Statistical  Properties  of  the  Default 
Equation 

This  section  provides  further  details 
about  the  credit  risk  component, 
including  the  underlying  theory, 
anah'tical  methods,  data,  model 
specifications,  econometric  estimation 
results,  and  conformance  with  the 
worst-case  conditions  specified  in  the 
statute.  This  section  is  intended  for 
readers  who  desire  further  information 
on  the  measurement  of  credit  risk  and 
the  statistical  properties  of  the  default 
estimation  equation. 

A.  Estimation  Methods 

Historic  time  series  on  the  frequency 
and  severity  of  losses  on  farm  mortgage 
loans  are  compiled  from  available  loan- 
level  data.''  The  measures  of  frequency 
and  severity  are  related  to  selected  loan- 
level  characteristics  and  macroeconomic 
conditions  through  appropriately 
specified  regression  equations  in  order 
to  account  explicitly  for  the  collective 
effects  of  these  characteristics  on 
frequency  and  severity  of  loss.  The 
resulting  regression  equations  are 
applied  to  estimate  Farmer  Mac's  future 
credit  risk  position  by  substituting  the 
respective  values  of  their  loan  level 
characteristics  and  macroeconomic 
(farmland  value  changes)  measures  into 
the  estimated  regression  equations, 
calculating  the  results,  and  determining 
the  performance  implications. 

Several  estimation  approaches  are 
possible,  although  the  ultimate  choice 
depends  on  the  degree  of  conformance 
between  the  characteristics  of  the  data 
and  the  properties  of  the  respective 
regression  methods.  In  the  case  of 
frequency  of  default  and  loan  loss 
occurrence,  the  loan  outcome  is  a 
qualitative,  binar\'  variable — default  and 
loss  either  occur  or  do  not  occur. 
Therefore,  the  appropriate  regression 
procedure  must  also  accommodate 
qualitative  characteristics  (e.g.,  loan 
default  and  loss  is  coded  with  a  value 
of  1 ,  while  successful  loan  performance 
is  coded  with  a  value  of  0). 


'"As  previously  discussed,  the  historic  loan  data 
was  obtained  from  FCBT. 
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Regression  approaches  with 
qualitative  dependont  variables  include 
the  linear  probability  model,  logit,  and 
pnjbit.  The  linear  probability  model  has 
a  number  cif  shortcomings  and  is  rarely 
used.  Under  the  linear  probability 
model,  estimates  can  occur  outside  the 
0-1  interval  resulting  in  nonsense 
probabilities  and  negative  variances. 
Logit  and  probit  are  the  most  commonly 
used  approaches  The  primarv 
difference  between  the  two  approaches 
is  the  assumed  underlying  probability 
distribution.  The  probit  model  assumes 
a  normal  distribution  while  the  logit 
model  uses  the  logistic  distribution. 
Logit  is  used  more  frequentlv  in 
modeling  loan  defaults,  and  is  utilized 
in  the  credit  risk  component  of  the 
stress  test. 

In  the  case  of  severity  of  loss,  the 
resulting  magnitude  of  loan  loss  does 
not  have  a  qualitative  characteristic. 
Rather,  magnitude  of  loss  occurs  in  a 
continuous  form,  bounded  at  zero,  thus 
requiring  a  different  modeling  approach. 

The  two  equations  for  frequency  and 
severity  could  be  estimated 
independently.  If  they  are  estimated 
independently,  but  are  in  fact  related, 
inconsistent  estimates  result.  A  method 
to  accommodate  possible  dependence  is 
to  use  a  Heckman  two-step  approach 
that  first  assesses  the  probability  of 
default  then  subsequently  estimates  the 
level  of  loss  based  on  similar  or 
different  covariates.  Accordingly, 
Heckmans  two-step  or  "Heckit" 
estimation  method  was  also  explored. 
The  Heckman  two-step  approach  is 
estimated  using  method  of  moments 
techniques  that  results  in  consistent 
estimates.'"  Basically,  it  is  a  discrete 
model  estimated  on  the  basis  of  sample 
selection  criteria,  Then,  a  linear 
regression  is  performed  in  the  second 
step.  Examples  of  the  two-step 
estimation  procedure  include  Miller, 
Barrv.  EUinger,  and  Lajili  and  Nakosteen 
and  Zimmer  ''  The  method  utilizes  an 
asymptotic  covariance  for  the  two-step 
estimation  and  results  in  a  consistent 
estimator  for  variance  (i,.-).  The  system 
specification  is  appropriate  in  this  case 
because  of  the  relationship  between  the 
two  equations.  That  is.  severity  of  loss 
only  occurs  on  defaulted  loans.  Default 
is  required  in  order  for  loss  to  occur. 
While  we  explored  this  approach,  the 
two-step  procedure  did  not  yield 


'"Clreene.  W.  A.  Economic  Analysis.  3rd  ed.. 
Prentice  Hall.  1997. 

"Miller,  L  P  N.  Ellinger.  P.|.  Barry,  and  K.  Lajili. 
■'Price  and  Non-Price  Management  of  Agricultural 
Credit  Risk,"  Agricultural  Finance  Review.  53 
(1993):  28-^1   Nakosteen,  R.  and  M.  Zinuner. 
■^Migration  and  Income:  The  Question  of  Self- 
Selection."  Southern  Economic  fournal,  7  (1980)- 
840-851. 


significant  results  for  estimating  a  loss 
severity  equation.  Severity  was  not 
found  to  vary  systematically  and 
considered  constant  across  the  tested 
loan  characteristics  and  lending 
conditions.  Therefore,  the  simple 
weighted  average  by  loss  volume  of  20.9 
percent  is  used  in  the  stress  test. 

Due  to  Farmep  Mac's  relatively  short 
history,  its  own  loan-level  data  are 
insufficiently  developed  for  use  in 
estimating  default  frequency  and  loss 
severity  equations.  In  the  future, 
however,  expansions  in  both  the  scope 
and  historic  length  of  Farmer  Mac's 
lending  operations  likely  will  warrant 
use  of  its  data  in  estimating  the 
regression  equations. 

B.  Model  Specifications 

Agricultural  credit  and  residential 
mortgage  literature  suggest  several 
independent  financial  variables  to 
consider  in  modeling  loan  default. 
These  include  the  D/A  ratio,  LTV  ratio, 
DSCR,  age  of  the  loan,  payment  burden, 
interest  rate  changes,  land  price 
changes,  net  farm  income  and  changes 
in  commodity  prices.  These  variables 
were  each  considered  in  modeling  the 
defauh  experiences  of  FCBT  loans. 
Standard  goodness-of-fit  measures  and 
the  credibility  of  outcomes  were  used  to 
select  the  final  equation  used  to 
estimate  the  loss  probabilities. 

The  FCBT  farm  real  estate  loans  were 
included  in  the  estimating  data  if  thev 
satisfied  at  least  three  of  four 
underwriting  standards  currently 
utilized  by  Farmer  Mac.  The  four 
standards  specify  that:  (1)  The  D/A  ratio 
must  be  less  than  or  equal  to  0.50,  (2) 
the  LTV  ratio  must  be  less  than  or  equal 
to  0.70.(3)  the  DSCR  must  exceed  1.25. 
(4)  and  the  current  ratio  must  exceed 
1.0.  Farmer  Mac  may  waive  complete 
compliance  with  these  standards  if  a 
loan  is  judged  to  have  appropriate 
offsetting  strengths.  Accordingly,  the 
approach  employed  in  the  1998  study 
requires  that  loans  satisfv-  at  least  three 
of  the  four  specified  standards. 

Furthermore,  the  D/A  and  LTV  ratios 
were  restricted  to  be  less  than  or  equal 
to  0.85.  It  is  unlikely  that  Farmer  Mac 
would  waive  these  standards  if  the 
ratios  exceeded  these  values.  Inspection 
of  a  portion  of  Farmer  Mac's  loan 
portfolio  indicated  several  instances 
where  the  D/A  and  LTV  ratios  exceed 
.50  and  .70.  respectively,  with  values  of 
both  ratios  rarely  exceeding  0,85.  In  the 
Farmer  Mac  data.  3,3  percent  of  the 
loans  and  3.1  percent  of  the  current 
outstanding  loan  balances  have  LTV 
ratios  exceeding  0.70.  The  use  of  the 
maximum  values  for  LT\'  and  D/A  and 
the  three-out-of-four  standards 
requirement  for  passing  standards  is 


intended  to  emulate  Farmer  Mac's 
underwriting  standards,  and  includes 
the  practice  of  waiving  selected 
standards. 

Several  limitations  in  the  FCBT  loan- 
level  data  affect  construction  of  the 
default  function.  The  data  contained 
loans  that  were  originated  between  1979 
and  1992,  but  there  were  virtually  no 
losses  during  the  early  parts  of  the 
sample  period.  As  a  result,  losses 
attributable  to  specific  loans  are  only 
available  from  1986  through  1992.  In 
addition,  no  prepayment  information 
was  available  in  the  data. 

The  data  set  used  for  estimation  also 
includes  loans  that  were  re-amortized, 
paid  in  full,  or  merged  with  a  new  loan 
as  performing  loans.  Including  these 
loans  may  lead  to  an  underestimation  of 
defaults,  if  some  of  the  re-amortized, 
paid,  or  merged  loans  default  and  incur 
losses.  In  contrast,  when  the  loans  that 
are  re-amortized,  paid  in  full  or  merged 
are  excluded  from  the  analysis,  the 
default  rates  are  overestimated  if  a 
higher  proportion  of  loans  that  are  re- 
amortized,  paid  in  full,  or  combined 
(merged)  into  a  new  loan  are  non- 
default  loans  compared  to  live  loans. 
Excluding  loans  with  defaults,  11,527 
loans  were  active  and  7,515  loans  were 
paid  in  full,  re-amortized  or  merged  as 
of  1992.  Application  of  a  t-test^"  for 
differences  in  the  means  for  these  two 
groups  indicated  that  active  loans  had 
significantly  higher  D/A  and  LTV  ratios, 
and  lower  current  ratios  than  other 
loans.  These  results  indicate  that,  on 
average,  active  loans  have  potentiallv 
higher  risk  than  loans  that  were  re- 
amortized,  paid  in  full,  or  merged, 

C.  Estimation  Results 

From  a  statistical  perspective,  models 
utilizing  information  based  on 
origination  information  and  subsequent 
economic  information  were  consistently 
more  reliable  than  models  using  loans 
that  are  transformed  into  multiple 
observations. 

The  structiu-e  of  the  historical  FCBT 
data  supports  estimation  of  defaults 
based  on  origination  information  and 
economic  conditions.  Under  an 
origination  year  approach  each 
observation  is  used  only  once  in 
estimating  loan  default.  The 
underwriting  variables  at  origination 
and  economic  factors  that  occur  over  the 
life  of  the  loan  are  used  to  estimate  loan 
default. 

The  final  estimated  equation  for  loss 
frequency  is: 


■^"The  t-tRst  used  evaluates  the  hypothesis  that 
the  means  from  the  two  loan  groups  are  statistically 
different.  The  t-test  uses  a  statistic  derived  from  the 
student  distribution. 
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log 


1-pJ 


=  |3o  +|3,X,  +p;X;  +P3X3  +P4X4  +P5X5  +e 


where  p  is  the  probability  that  a  loan 
defaults  and  has  positive  losses 
(Pr(Y=l|x));  Bo  to  B.  are  the  estimated 
coefficients  for  the  intercept^nd 
variables  Xi  to  X<  Xi  is  the  LTV  ratio 
at  loan  origination  raised  to  the  power 
5.38027;  -1  X:  is  the  largest  annual 
percentage  decline  in  FCBT  farmland 
values  during  the  life  of  the  loan 
discounted  by  4.8  percent  per  year:  --^  X) 
is  the  DSCR  at  loan  origination:  Xj  is  the 
original  loan  balance  in  1997  dollars: 
and  X;;  is  the  D/A  ratio  at  loan 
origination.  It  is  commonly  accepted 
that  farmland  values  at  any  point  in 
time  reflect  the  discounted  present 
value  of  expected  returns  to  the  land.^' 
Thus,  changes  in  land  values,  as 
expressed  in  the  default  equation, 
represent  the  combined  effects  of  the 
level  and  growth  rates  of  farm  income, 
interest  rates,  and  inflationary* 
expectations — each  of  which  is 
accounted  for  in  the  discounted,  present 
value  process. 

These  variables  have  logical 
relationships  to  the  incidence  of  loan 
default  and  loss,  as  evidenced  by  the 
findings  of  numerous  credit  scoring 
studies  in  agricultural  finance,--'  Each  of 
these  anticipated  directions  of 
relationship  signifies  greater  risk  for  the 
borrower,  and  thus  greater  credit  risk 
and  incidence  of  loan  loss  for  the 
lender.  The  frequency  of  loan  default 
was  found  to  differ  significantly  across 
all  of  the  loan  characteristics  and 
lending  conditions,  as  indicated  by  the 
results  of  the  logit  equation.  The 


estimated  logit  coefficients  and  p-values 
are: 


othesis  that 
ire  statisticallv 
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■'  Los.s  probability  is  likely  to  be  more  sensitive 
to  changes  in  LTV  at  higher  values  of  LTV.  To  test 
and  implement  this  non-linearity,  the  model  was 
first  estimated  with  8  dummy  variables  at  LTV 
intervals  of  0  to  0.399,  0.400  to  0.499,  0.500  to 
0..'599.  0.650  to  0.699.  0.700  to  0.749,  0.750  to  0.799 
and  0.800  to  0.850  A  power  functional  form  for  the 
LT\'  variable  was  fit  to  replace  the  individual 
dummv  variables.  The  result  using  generalized  least 
squares  (GLS)  was  LTV'  ^  "*"-'.  The  default  equation 
is  re-estimated  with  the  power  function.  The  power 
function  increases  the  degrees  of  freedom  for  the 
model  and  provides  a  continuous  relationship 
between  LT\'  and  defaults. 

-^  Discounting  reflects  the  declining  effect  that 
the  maximum  land  value  decline  has  on  the 
probability  of  default  when  it  occurs  later  in  a 
loan's  life.  The  value  of  4.8  percent  was  determined 
bv  iterativelv  solving  the  default  equation  with  the 
default  equation  dummy  variable  ranging  from  0 
percent  to  10  percent.  The  4.8  percent  rale  yielded 
the  highest  goodness-of-fit  values 

"  Barry.  P.  I.  P.  N.  Ellinger.  |,  A.  Hopkin,  and  C. 
B  Baker,  Financial  Management  in  Agriculture,  5th 
ed..  Interstate  Publishers,  1995. 

2-<Splett,  N.S..  P.  I.  Barry,  B.  Dixon,  and  P. 
EUinger  "A  Joint  Experience  and  Statistical 
.Approach  to  Credit  Scoring,"  Agricultural  Finance 
Hevieiv.  54  (1994);39-54. 


Coefficients 

p-value 

intercept  

-9.7267 

0.0001 

X,:  LTV  

2.7337 

0.0001 

X;;  Max  farm- 

land value 

decline  

-0.3138 
-0.1822 

0.0001 

X>,  DSCR  

0.0003 

Xj;  Loan  size  .. 

8,222E-7 

0.0001 

X,:  D/A  ratio  .... 

2.3229 

0.0001 

The  low  p-values  on  each  coefficient 
indicate  a  highly  significant  relationship 
between  loan  default  and  the  respective 
independent  variables  Other  goodness- 
of-fit  indicators  are: 
Hosmer  and  Lemeshow  goodness-of-fit 

p-value — 0.2232 
Max-rescaled  R-— 0.1204 
Concordant — 79.4% 
Disconcordant — 16.5% 
Tied— 4.1% 

Explanations  of  these  indicators 
follow: 

1.  Hosmer  and  Lemeshow  Goodness- 
of-Fit  Test  divides  subjects  into  deciles 
based  on  predicted  probabilities,  then 
computes  a  chi-square  test  statistic  from 
obser\ed  and  expected  frequencies.  A 
probability  (p)  value  is  computed  from 
the  chi-square  distribution  with  8 
degrees  of  freedom  to  test  the  fit  of  the 
logistic  model.  If  the  Hosmer  and 
Lemeshow  goodness-of-fit  test  statistic 
is  .05  or  less,  the  null  hypothesis  that 
there  is  no  difference  between  the 
observed  and  predicted  values  of  the 
dependent  is  rejected.  If  it  is  greater,  the 
null  hvpothesis  of  no  difference  is  not 
rejected,  implying  that  the  model's 
estimates  fit  that  data  at  an  acceptable 
level.  This  result  does  not,  however, 
indicate  that  the  model  necessarily 
explains  much  of  the  variance  in  the 
dependent  variable.  Because  the  p-value 
of  0.22  is  greater  than  0.05,  the  null 
hvpothesis  of  no  difference  between  the 
observed  and  predicted  values  cannot 
be  rejected.  No  other  information  about 
the  default  equation's  goodness-of-fit  is 
provided  bv  this  statistic 

2.  Max-rpscaled  R-squared.  Several 
measures  often  are  used  to  develop  R- 
squared  measures  with  logistic 
regression.  The  logistic  measures  do  not 
specifically  measure  the  degree  of 
variation  explained  by  the  model. 
However,  the  measures  often  are  scaled 
from  0  to  1.0  to  provide  a  relative  index 
of  degree  of  fit.  The  one  reported  here 
is  a  modification  of  the  Cox  and  Snell 


coefficient  that  compares  the  likelihood 
function  with  the  intercept  only  with 
the  likelihood  function  with  all  the 
variables,  Nagelkerke  proposed 
normalizing  the  value  between  0  and  1 
by  dividing  by  the  likelihood  function 
with  intercepts  only.  The  specific 
formula  is: 


R^=l- 


L(0)12 


l.L(p)J 

where  L(0)  is  the  likelihood  of  the 
intercept-only  model,  L((P)  is  the 
likelihood  of  the  specified  model  and  n 
is  the  sample  size.  The  quantity  R- 
achieves  a  maximum  of  less  than  1  for 
discrete  models,  where  the  maximum  is 
given  by: 


RL=l-(L(0))n 

The  Nagelkerke  adjustment  to 
normalize  the  value  between  0  and  1  is: 


R 


max  rescaled 


'^max 


While  the  default  equation  has  strong 
statistical  significance,  the  Max-rescaled 
R-squared  value  of  0.1204  indicates  that 
other  variables  and  factors  not  included 
in  the  default  equation  may  also 
influence  default  rates.  Limitations  on 
availability  and  quality  of  data, 
however,  restrict  the  access  to,  and  use 
of,  other  variables. 

Other  statistical  measiu-es  that  are 
indicative  of  a  model's  performance  for 
correcdy  estimating  the  probability'  of 
loan  default,  include  concordant, 
disconcordant,  and  ties.  Generally, 
model  performance  is  superior  when  the 
concordant  measure  is  high  and  the 
other  two  measures  are  low.  Each 
measure  is  discussed  below, 

3,  Concordant.  The  predicted  values 
for  each  possible  pair  of  non-defaulted 
and  defaulted  loans  are  compared.  The 
number  of  possible  pairs  is  equal  to  the 
number  of  non-default  loans  times  the 
number  of  defaulted  loans.  The  percent 
of  pairs  that  have  defaulted  loans  with 
higher  predicted  default  rates  than 
predicted  default  rates  for  non-defaulted 
loans  are  included  in  the  concordant 
categon'.  Given  all  possible  non-defaiilt/ 
default  pairwise  combinations,  the 
concordant  percentage  is  the  proportion 
that  has  defaulted  loans  with  a  higher 
predicted  percentage  than  non-default 
loans.  The  concordant  value  for  the 
default  equation  of  79,4  percent 
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indicates  a  rplativelv  high  incidence  of 
correct  rankings  for  the  possible  pairs  of 
defauhed  and  non-defaulted  loans, 
when  the  estimated  coefficients  of  the 
default  equation  are  used  to  estimate 
default  rates 

4   Disconcordant.  The  disconcordant 
value  is  the  proportion  of  pairwise 
estimates  that  have  higher  predicted 
default  rates  for  non-default  loans  than 
defaulted  loans  The  discordant  value  of 
16.5  percent  indicates  a  relatively  low 
incidence  of  incorrect  rankings  of 
default  and  non-default  loans 

5.  Ties  The  proportion  of  pairwise 
estimated  probabilities  that  are  equal 
between  non-default  and  default  is  4.1 
percent,  which  is  relatively  low. 

D  Comparison  of  Actual  to  Predicted 
Losses 

We  compared  the  actual  and 
predicted  loss  rates  based  on  origination 
date  and  the  20.9  percent  severitv  rate 
applied  to  all  FCBT  loans  for  the  vears 
1979  to  1992  The  largest  discrepancies 
between  the  series  occur  on  loans 
originated  in  1984  and  1987.  A  problem 
associated  with  errors  on  specific  loans 
is  the  application  of  an  average  severity 
value.  Using  an  average  severitv  rate 
underestimates  losses  on  specific  loans 
that  have  actual  severity  rates  e.xceeding 
20.9  percent.  Using  the  average  .severity 
rate  restricts  the  maximum  estimated 
loss  on  any  loan  in  the  portfolio  to  20.9 
percent  of  the  origination  loan  balance. 

Application  of  the  estimated  loss 
equations  to  the  FCBT  data  results  in 
total  estimated  loss  over  the  entire 
sample  period  equal  to  59.417,704. 
Actual  losses  incurred  total  59.80.5,472. 
The  average  of  the  predicted  loss  rates 
is  0.48  pe.rc^nt  while  the  average  of  the 
actual  default  rates  during  1979-92  is 
0.50  percent.  The  maximum  1-  and  2- 
year  loss  rates  are  1.54  percent  and  2.17 
percent  in  1985  and  1984-85, 
respectively.  The  maximum  1-  and  2- 
year  loss  rates  estimated  bv  the  model 
are  1.20  percent  in  1984  and  1,85 
percent  in  1984-85. 

VII.  Sensitivity  of  Risk-Based  Capital 
Requirement 

The  stress  test  is  responsive  to 
changes  in  the  risk  profile  inherent  in 


Farmer  Mac's  financial  positions.  The 
stress  test  requires  higher  levels  of  risk- 
based  capital  when  Farmer  Mac's  risk 
levels  increase  and  a  lower  requirement 
when  risk  levels  decrease.  Risk 
increases  or  decreases  when  Farmer 
Mac  modifies  its  loan  underwriting 
standards  and/or  interest  rate  risk 
exposure  through  various  funding  and 
hedging  strategies.  In  addition,  the  mix 
and  volume  of  assets  and  liabilities, 
both  on-  and  off-balance  sheet,  affect 
risk  levels  as  does  the  initial  market 
interest  rate  used  in  the  stress  test.  Some 
assets  such  as  high  quality  investments, 
Farmer  Mac  II  program  mortgages, 
Ag Vantage,  and  Farmer  Mac  I  pre- 1996 
Act  mortgages  present  little  or  no  loss 
exposure  (lower  credit  risk  exposure 
assets),  while  other  assets  such  as 
Farmer  Mac  I  post-1996  Act  mortgages 
present  greater  levels  of  credit  risk 
(higher  credit  risk  exposure  assets). 

We  evaluated  the  sensitivity  of  the 
stress  test  using  two  different  initial 
financial  positions.  Financial  position 
one  is  consistent  with  Farmer  Mac's 
current  business  activities  and  risk 
profile.  Financial  position  two  is  a 
hypothetical  portrayal  of  Fanner  Mac  as 
a  more  mature  business.  For  this 
scenario,  we  increased  Farmer  Mac's 
size,  business  activities,  and  risk  profile. 
We  specifically  designed  financial 
position  two  to  evaluate  the  sensitivitv 
of  the  stress  test  assuming  additional 
growth  in  Farmer  Mac  program  I  assets. 
The  characteristics  of  financial  position 
one  and  two  are  as  follows. 

Table  1.  Financial  Positions  Used  in 
Performing  the  Sensitivity  Analysis 


Financial  Component 

Financial 

Financial 

(in  millions) 

Position  1 

Position  2 

Assets  

$2,566 

$3,206 

Liabilities 

2.481 

3.095 

Capital 

84 

111 

Off-Balance  Sheet 

Assets. 

Overall  Portfolio 

828 

3,187 

Characteristics 

Lower  Credit  Risk  Ex- 

posure Assets  

1.931 

2,133 

Table  1.  Financial  Positions  Used  in 
Performing  the  Sensitivity 
Analysis — Continued 

Financial  Component      Financial   '   Financial 
(in  millions)  Position  1     Position  2 


Higher  Credit  Risk 
Exposure  Assets 


1,459 


4.260 


We  used  these  two  hypothetical 
financial  positions  as  our  initial  starting 
positions.  For  each  initial  position,  we 
calculated  a  "base"  case  risk-based 
capital  requirement.  We  then  increased 
or  decreased  Farmer  Mac's  risk  levels  by 
varying: 

•  Mortgage  factors  that  influence  loss 
performance  (D/A  ratio,  LTV  ratio, 
DSCR.  loan  size,  and  loan  age); 

•  Interest  rate  risk  exposure  as 
measured  by  Farmer  Mac  in  a  market 
value  framework; 

•  The  initial  interest  rate 
environment; 

•  Spread  relationships  of  interest 
earning  assets  to  interest  rate  index  used 
in  the  stress  test;  and 

•  Guarantee  fee  charged  bv  Farmer 
Mac. 

We  then  recalculated  the  risk-based 
capital  requirement  for  each  varied 
condition  and  compared  the  results  to 
the  "base"  case.  The  results  of  this 
analysis  follow. 

A.  Sensitivity  to  Changes  in  Mortgage 
Risk  Factors 

The  stress  test  calculates  increases  in 
the  risk-based  capital  requirement  when 
the  risk  increases  in  Farmer  Mac's 
mortgage  portfolio  of  held  and 
guaranteed  loans.  We  found  that,  if 
Farmer  Mac  increases  risk  by  loosening 
origination  loan  underwriting  standards, 
the  stress  test  calculates  a  higher  capital 
requirement.  Conversely,  if  Farmer  Mac 
tightens  its  underwriting  standards,  the 
stress  test  calculates  a  lower  capital 
level.  As  shown  in  the  following  table, 
the  stress  test  consistently  produces 
these  results  when  mortgage 
characteristics  are  changed  individually 
or  on  a  combined  basis. 


Table  2.— Changes  in  Risk-Based  Capital  Requirements  for  Changes  in  Mortgage  Characteristics 


Sensitivity  Cases  (in  millions) 


Risk-Based  Capital  Requirement 


Financial 
Position  1 


Financial 
Position  2 


1  Base  Case  

2  Origination  DA  Ratios  Increase 

3.  Ongination  LTV  Ratios  Increase 

4.  Ongination  DSCR  Decrease   

5.  Origination  Loan  Size  Increases 


$29.5 
38.3 
37.2 
30.3 
65.2 


$43,2 
65.8 
63,1 
45.3 

141.6 
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;ial      Financial 
n  1  '  Position  2 


Table  2  —Changes  ^n  Risk-Based  Capital  Requirements  pop  Changes  in  Mortgage  Characteristics — 

Continued 


Risk-Based  Capital  Requirement 

Sensitivity  Cases  (in  millions) 

Financial 
Position  1 

Finar>cial 
Position  2 

fi   lnrrpa<;p«;  Stafpd  2  to  5  Above  Occur  Simultaneouslv                    

109.5 

266.9 

interest 

e  index  used 


The  mortgage  factors  were  increased 
fr! nn  the  base  case  on  a  loan-by-loan 
basis  to  increase  risk  levels  in  Farmer 
Mac's  current  portfolio.  In  each  case,  the 
increase  in  a  mortgage  factor  was 
limited  to  the  maximum  permitted 
under  Farmer  Marfs  underwriting 
standards  or  the  unadjusted  existing 
loan  origination  value,  whichever  was 
greater.  We  used  the  existing  origination 
values  in  Farmer  Mac's  current  portfolio 
as  our  starting  point  and  then  increased 
and  decreased  individual  loan 
underwriting  ratios  to  perform  our 
sensitivity  testing.  The  sensitivity  tests 
are: 


1 .  Base  case; 


2.  D/A  ratio  for  individual  loans  was 
increased  50  percent  resulting  in  an 
increase  in  the  portfolio-weighted 
average  ratio  to  56  percent  from  37 
percent; 

3.  LT'V  ratio  for  individual  loans  was 
increased  25  percent  resulting  in  an 
increase  in  the  portfolio-weighted 
average  ratio  to  70  percent  from  56 
percent  with  the  maximum  individual 
loan  increase  capped  at  85  percent; 

4.  DSCR  for  individual  loans  was 
decreased  25  percent  resulting  in  a 
decrease  in  the  portfolio-weighted 
average  ratio  to  1.26  from  1.71; 

5.  Origination  size  for  each  loan  in 
Farmer  Mac's  current  portfolio  was 
doubled  resulting  in  an  increase  in  the 


portfolio  average  to  S956  thousand  from 
S478  thousand  with  the  maximum 
individual  increase  capped  at  S3. 49 
million;  and 

6.  All  increases  stated  in  tests  2  to  5 
occurring  simultaneously. 

Loan  age  affects  the  level  of  risk-based 
capital  required  by  the  stress  test.  Older 
loans  represent  lower  credit  risk  and, 
therefore,  reduce  the  risk-based  capital 
requirement  while  the  opposite  is  true 
for  new  loans.  We  evaluated  how  the 
capital  requirement  changes  for  an 
increase  in  loan  age  of  1  year.  The 
results  show  a  reduced  risk-based 
capital  requirement  from  the  base  case 
as  follows: 


Table  3  —Changes  in  Risk-Based  Capital  Requirements  for  Changes  in  Loan  Age 


Sensitivity  Cases  (in  millions) 


'    Base  Case  

2.  Loan  Age  Increases  by  1  year 


Risk-Based  Capital  Requirement 


Financial 
Position  1 


$29.5 
26.9 


Financial 
Position  2 


$43.2 
35.8 


ndividuallv 


sment 

nancial 

sition  2 

S43.2 

65.8 

63.1 

45.3 

141.6 

B.  Sensitivity  to  Changes  in  Interest  Rate 
Risk  Exposure  and  the  Initial  Rate 

Environment 

The  stress  test  requires  Farmer  Mac  to 
hold  more  capital  as  it  increases  its 
interest  rate  risk  exposure  and  less 

capital  as  it  decreases  exposure.  The 
stress  test  uses  Farmer  Mac's  market 
value  measurement  of  interest  rate  risk 
to  quantifv  the  effects  that  changes  in 
interest  rates  have  on  risk-based  capital. 
Farmer  Mac  can  change  its  market  value 
exposure  by  varying  its  funding,  asset 
holdings,  and  hedging  strategies.  We 
evaluated  the  effect  on  the  risk-based 
capital  requirement  if  Farmer  Mac 
pursues  strategies  that  either  increase  or 
decrease  its  interest  risk  exposure  as 
measured  by  the  market  value 
methodology.  For  the  increase  in 
interest  rate  risk  scenario,  we  assume 
Farmer  Mac  doubles  its  interest  rate  risk 
exposure.  In  this  scenario,  a  277  bp 


movement  in  interest  rates  caused  the 
loss  to  capital  to  increase  by  S25.1 
million  compared  to  the  base  case.  We 
also  evaluated  the  situation  where 
Farmer  Mac's  interest  rate  risk  exposure 
declines  50  percent  from  the  base  case. 
The  results  of  our  sensitivity  tests  are 
summarized  below. 

Table  4,— Changes  in  r.^^ -Based 
Capital  Requirements  for 
Changes  in  Interest  Rate  Risk 
Exposure 


Sensitivity  Cases  (in 

Risk-Based  Capital 
Requirement 

millions) 

Financial 
Position  1 

Financial 
Position  2 

1   Base  Case    

$29.5 
54.7 

16.9 

$43.2 

2.  IRR  Exposure  In- 
creases   

3  IRR  Exposure  De- 
creases   

74.9 
27.3 

The  interest  rate  environment  affects 
stress  test  results.  When  interest  rates 
are  low,  the  rate  change  used  in  the 
stress  test  is  relatively  small  compared 
to  when  interest  rates  are  high.  Clearly, 
interest  rates  can  change  by  a  greater 
degree  when  they  are  high  compared  to 
when  they  are  low.  In  addition,  the  large 
changes  in  interest  rates  expose  Farmer 
Mac  to  greater  risk.  The  stress  test, 
therefore,  requires  higher  risk-based 
capital  in  rate  environments  where 
interest  rates  are  high  relative  to  low 
rate  environments  as  indicated  in  the 
following  table: 
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Table  5.— Changes  in  Risk-Based  Capital  Requirements  for  Different  Initial  Rates 


Sensitivity  Cases  (in  millions) 


1   Base  Case  

2.  Higher  Initial  Rate 


Initial  Rate 
(percent) 


Risk-Based  Capital 
Requirement 


5.54 
11.08 


Financial 
Position  1 


Financial 
Position  2 


$29.5 
62.6 


$43.2 
75.8 


C.  Sensitivity  to  Changes  in  Spread 
Relationships  and  Guarantee  Fees 

The  stress  test  requires  higher  risk- 
ba.sed  capital  when  «arnings  are  under 
pressure  from  a  tightening  in  spreads  on 
interest  earning  assets  or  a  reduction  in 
guarantee  fees  charged  bv  Farmer  Mac. 
On  the  other  hand,  the  risk-based 
capital  requirement  would  be  lower 
when  yield  spreads  widen  or  Farmer 
Mac  increases  its  guarantee  fees.  The 
stress  test  incorporates  earnings  when 
calculating  risk-based  capital  We 
evaluated  the  sensitivity  of  the  stress 
test  for  decreases  in  spreads  on  interest 
earning  assets  of  5  bp  and  10  bp.  The 
stress  test  uses  current  spreads  (i.e.,  the 
difference  in  current  yields  and  the 
interest  rate  inde.x  used  in  the  model)  to 
determine  asset  yields  when  interest 
rates  are  changed.  Therefore,  a 
tightening  in  spreads  will  reduce  asset 
yields  used  to  generate  earnings.  We 
also  evaluated  stress  test  results 
assuming  Farmer  Mac  reduced 
guarantee  fees  currently  charged  by  half. 
The  .stress  test  calculated  a  higher  risk- 
based  capital  requirement  under 
diminished  earnings  capacity  as 
follows: 

Table  6.— Changes  in  Risk-Based 
Capital  Requirements  for 
Changes  in  Earning  Spreads  and 
Guarantee  Fees 


Sensitivity  Cases  (in 

Risk-Based  Capital 
Requirement 

millions) 

Financial      Financial 
Position  1      Position  2 

1   Base  Case  

$29.5 
31.0 
33.8 
38.4 

$43  2 

2  Spread  Tighten  by 
5bp    

3  Spread  Tighten  by 
10  bp         

4  Guarantee  Fee 
Decrease 

44.2 
45.2 
59.6 

VIII.  Impact  of  the  Risk-Based  Capital 
Stress  Test  on  Farmer  Mac 

The  impact  of  the  stress  test  depends 
on  Farmer  Mac's  risk  profile  and 
starting  capital  position.  High-risk  assets 
and  unhedged  interest  rate  risk  will 
result  in  larger  risk-based  capital 
requirements,  (kmversely,  if  Farmer 


Mac  maintains  a  low  risk  profile,  the 
stress  test  will  produce  a  low  capital 
requirement.  Given  Farmer  Macs 
current  financial  position  and  risk 
profile,  the  proposed  stress  test  would 
not  require  Farmer  Mac  to  increase  its 
capital.  The  risk-based  capital 
requirement  for  Farmer  Mac  produced 
by  the  proposed  stress  test  is  below  the 
statutory  minimum  and  critical  capital 
standards.  Furthermore,  Farmer  Mac's 
current  capital  level  exceeds  both  the 
statutory  minimum  and  critical  capital 
standards.  We  emphasize  that  this  result 
is  only  based  on  Farmer  Mac's  current 
financial  position  and  risk  profile.  If 
Farmer  Mac  accepts  more  risk  as  it 
grows  into  a  mature  business,  the  risk- 
based  capital  requirement  could  exceed 
the  statutory  minimum  and  critical 
capital  standards  as  well  as  current 
capital  level.  In  such  a  situation  there 
are  several  options  available  to  Farmer 
Mac,  including: 

•  Issue  additional  stock, 

•  Increase  guarantee  fees  to  build 
earnings  and  capital. 

•  Reduce  credit  risk  through 
modifications  to  loan  underwriting 
standards  or  obtain  credit 
enhancements. 

•  Mitigate  interest  rate  risk  through 
funding  and  hedging  strategies. 

IX.  Reporting  Requirements 

Proposed  §§650.25  and  650.26 
outline  Farmer  Mac's  basic 
responsibilities  for  determining  its  risk- 
based  capital  level  and  reporting  the 
results  to  us.  Farmer  Mac  must 
determine  its  risk-based  capital  level  in 
accordance  with  the  procedures  in 
§650.24  and  the  technical  appendix  of 
the  subpart.  Fanner  Mac  must  at  all 
times  maintain  compliance  with  the 
risk-based  capital  levels  established  by 
the  risk-based  capital  stress  test  and 
must  be  able  to  determine  its  risk-based 
capital  level  at  any  time.  If,  at  any  time, 
the  risk-based  capital  level  computed 
using  the  risk-based  capital  stress  test 
procedures  is  less  than  the  minimum 
capital  requirements  set  forth  in  section 
8.33  of  the  Act,  Farmer  Mac  must 
maintain  the  statutory  minimum  capital 
level. 

Proposed  §650.26  requires  Farmer 
Mac  to  determine  its  risk-based  capital 


level  at  least  quarterlv  However, 
changing  circumstances  that  may  have  a 
significant  effect  on  capital  mav 
necessitate  that  Farmer  Mac  determine 
its  risk-based  capital  level  more 
frequently  than  quarterly.  For  example, 
we  may  require  the  Corporation  to 
determine  its  risk-based  capital  level 
and  report  the  results  to  us  more 
frequently  than  quarterlv  if: 

1.  The  Corporation  is  receiving 
special  supervisory  attention; 

2.  The  Corporation  has,  or  is  expected 
to  have,  losses  resulting  in  capital 
depletion; 

3.  The  Corporation  has  significant 
exposure  due  to  operational  risk,  the 
risks  from  concentrations  of  credit, 
certain  risks  arising  from  other 
products,  services,  or  related  activities, 
or  management's  overall  inability  to 
monitor  and  control  financial  risks; 

4.  The  Corporation  is  exposed  to  a 
high  volume  of.  or  particularly  severe, 
problem  loans: 

5.  The  Corporation  is  growing  rapidly; 

6.  The  Corporation  may  be  adversely 
affected  by  the  activities  or  the 
condition  of  other  institutions  with 
which  it  has  significant  business 
relationships  or  in  which  it  has 
significant  investments;  or 

7.  The  Corporation  has  significant 
exposure  to  declines  in  net  income  or  in 
the  market  value  of  its  capital  due  to  a 
change  in  interest  rates  and/or  the 
exercise  of  embedded  or  explicit 
options. 

In  addition,  if  Farmer  Mac  anticipates 
entering  into  any  new  business  activity 
that  could  have  a  significant  effect  on 
capital,  it  must  determine  a  pro  forma 
risk-based  capital  level  that  includes  the 
new  business  activity.  Farmer  Mac  must 
provide  the  pro  forma  determination  to 
us  10  days  prior  to  implementation  of 
the  new  business  program.  Proposed 
§§  650.27  and  650.28  provide  hirther 
instructions  on  how  and  when  to  report 
the  risk-based  capital  level. 

X.  Business  and  Capital  Plans 

Well-conceived  strategic  and 
operational  business  and  capital  plans 
promote  safety  and  soundness  and  are 
essential  ingredients  in  meeting 
institutional  objectives.  The  process  of 
identifying,  measuring  and  controlling 
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an  institution's  risks  and  the  resulting 
capital  requirements  starts  with  the 
(ievelnpment  of  the  institution's  goals 
iiid  objectives.  Such  goals  and 
iibjectives  should  identify  the  direction 
in  which  an  institution  wants  to 
proceed,  its  stated  mission,  business 
structure,  and  how  it  intends  to  achieve 
its  stated  goals. 

We  expect  that  any  strategic  and 
operational  business  and  capital  plans 
will  address  the  long-term  purpose  and 
mission  of  the  business.  In  addition,  we 
believe  that  such  plans  should  include 
quantifiable  goals  and  objectives,  and 
recognize  and  discuss  internal  and 
external  factors  that  are  likely  to 
influence  the  future  operations  of  the 
business.  We  also  expect  that  the 
strategic  planning  process  will  include 
an  appropriate  capital  adequacv  plan. 

Proposed  §  6.=50.22  sets  forth  the 
responsibilities  of  the  Corporation's 
board  to  ensure  that  the  Corporation 
maintains  its  capital  at  a  level  that  is 
sufficient  to  sustain  continued  financial 
viability  and  provide  for  growth.  The 
Board  must  take  appropriate  measures 
so  that  the  Corporation's  capital  is  not 
onlv  adequate  to  meet  formal  regulatory 
standards,  but  is  also  sufficient  to 
support  the  Corporation's  business 
objectives  and  strategies.  This  requires 
the  Board  to  set  explicit  goals  for 
capitalization  with  respect  to  risk  and 
return  objectives.  The  capital  adequacy 
target  levels  should  be  part  of  the 
Corporation's  internal  process  for 
evaluating  capital  adequacy.  The  Board 
should  annually  review  and  approve  the 
Corporation's  capital  adequacy  target 
and  composition  of  capital. 

Proposed  §  650.22(b)  requires  the 
Board  to  adopt  a  3-year  strategic  and 
operational  business  plan.  The  plan 
must  contain  the  elements  of  both  a 
basic  strategic  and  operational  business 
plan  as  well  as  a  capital  adequacy  plan. 
Among  other  items  listed  in  proposed 
§  650.22(b).  the  capital  adequacy  plan 
must  include  any  projected  dividends, 
equitv  retirements,  or  other  action  that 
mav  decrease  the  Corporation's  capital 
The  Board  should  also  consider  other 
relevant  factors  that  may  affect  Farmer 
Mac's  capital  adequacv.  such  as  the 
capabilitv  of  management  to  measure, 
manage,  and  control  risk,  the 
development  of  new  lines  of  business  or 
Farmer  Mac's  continued  ability  to 
access  the  market  at  favorable  rates. 

XL  Supervision  and  Notification 

Section  8.35(a)  of  the  Act  describes 
the  various  levels  (I-IV)  of  enforcement 
under  which  the  Corporation  will  be 
classified  by  the  OSMO  Director 
Proposed  §650.29  establishes  the 
regulatorv  procedure  for  the  OSMO 


Director  to  notifv'  Farmer  Mac  of  a 
determination  that  it  is  not  meeting  the 
risk-based  capital  level  calculated  by  the 
Corporation  as  required  by  §  650.23  or 
the  minimum  or  critical  capital 
requirements  specified  by  sections  8.33 
and  8.34  of  the  Act.  Proposed  §650.29 
provides  for  the  submission  of  a  capital 
restoration  plan,  as  appropriate,  when  it 
has  been  determined  that  the 
Corporation  is  not  meeting  the  required 
capital  levels. 

List  of  Subjects  in  12  CFR  Part  650 

Agriculture.  Banks,  banking,  Conflicts 
of  interest,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  650  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  650— FEDERAL  AGRICULTURAL 
MORTGAGE  CORPORATION 

1.  The  authority  citation  for  part  650 
is  revised  to  read  as  follows: 

Authority:  Sees.  4.12,  5.9,  5.17,  8.11.  8,31. 
8.32,  8.33,  8.34,  8.35.  8.36.  8.37.  8.41  of  the 
Farm  Credit  Act  (12  U.S.C.  2183,  2243,  2252, 
2279aa-ll.  2279bb.  2279bb-l,  2279bb-2, 
2279bb-3,  2279bb-4,  2279bb-5,  2279bb-6. 
2279cc):  sec.  514  of  Pub.  L.  102-552,  106 
Stat.  4102:  sec.  118  of  Pub.  L.  104-105.  110 
Stat.  168. 

2.  Subpart  B  is  added  to  read  as 

follows: 

Subpart  B — Risk-Based  Capital 
Requirements 

Sec. 

650.20  Definitions. 

650.21  General. 

650.22  Corporation  board  of  directors 
guidelines. 

650.23  Risk-based  capital  stress  test. 

650.24  Risk-based  capital  level. 

650.25  Your  responsibility  for  determining 
the  risk-based  capital  level. 

650.26  When  you  must  determine  the  risk- 
based  capital  level. 

650.27  When  to  report  the  risk-based 
capital  level. 

650.28  How  to  report  your  risk-based 
capital  determination. 

650.29  Failure  to  meet  capital  requirements. 

650.30  Effective  date  for  compliance  with 
regulation. 

650.31  Audit  of  the  risk-based  capital  stress 
test. 

Appendix  A  to  Subpart  B.  of  Part  650— Risk- 
Based  Capital  Stress  Tests. 

§650.20    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  will  apply: 

(a)  Fanner  Mac.  Corporation,  you,  and 
your  means  the  Federal  Agricultural 
Mortgage  Corporation  and  its  affiliates 
as  defined  in  subpart  A  of  this  part. 

(b)  Our.  us  or  we  means  the  Farm 
Credit  Administration. 


(c)  Regulatory  capital  means  the  sum 
of  the  following  as  determined  in 
accordance  with  generally  accepted 
accounting  principles: 

(1)  The  par  value  of  outstanding 
conunon  stock; 

(2)  The  par  value  of  outstanding 
preferred  stock; 

(3)  Paid-in  capital,  which  is  the 
amount  of  owner  investment  in  the 
Corporation  in  excess  of  the  par  value 
of  stock; 

(4)  Retained  earnings;  and 

(5)  Any  allowances  for  losses  on  loans 
and  guaranteed  securities. 

(d)  Risk-based  capital  means  the 
amount  of  regulatory  capital  sufficient 
for  the  Corporation  to  maintain  positive 
capital  during  a  10-year  period  of 
stressful  conditions  as  determined  by 
the  risk-based  capital  stress  test 
described  in  §650.23. 

§650.21     General. 

You  must  hold  risk-based  capital  in 
an  amount  determined  in  accordance 
with  this  subpart. 

§650  22     Corporation  board  of  directors 
guidelines. 

(a)  Your  board  of  directors  is 
responsible  for  ensuring  that  you 
maintain  total  capital  at  a  level  that  is 
sufficient  to  ensure  continued  financial 
viability  and  provide  for  growth.  In 
addition,  your  capital  must  be  sufficient 
to  meet  statutory  and  regulatory 
requirements. 

(b)  No  later  than  30  days  after  the 
beginning  of  each  calendar  year,  your 
board  of  directors  must  adopt  an 
operational  and  strategic  business  plan 
for  at  least  the  next  3  years.  The  plan 
must  include: 

(1)  A  mission  statement; 

(2)  A  review  of  the  internal  and 
external  factors  that  are  likely  to  affect 
you  during  the  planning  period; 

(3)  Measurable  goals  and  objectives; 

(4)  Pro  forma  financial  statements  for 
each  year  of  the  plan: 

(5)  A  detailed  operating  budget  for  the 
first  year  of  the  plan;  and, 

(6)  A  capital  adequacy  plan. 

(c)  The  capital  adequacy  plan  must 
include  capital  targets  necessary  to 
achieve  the  minimum,  critical  and  risk- 
based  capital  standards  specified  by  the 
Act  and  this  subpart  as  well  as  your 
capital  adequacy  goals.  The  plan  must 
address  any  projected  dividends,  equity 
retirements,  or  other  action  that  may 
decrease  your  capital  or  its  components 
for  which  minimum  amounts  are 
required  by  this  subpart.  You  must 
specify  in  your  plan  the  circumstances 
in  which  stock  or  equities  may  be 
retired.  In  addition  to  factors  that  must 
be  considered  in  meeting  the  statutory 
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and  regulatorv  capital  standards,  your 
board  of  directors  must  also  consider  at 
least  the  following  factors  in  developing 
the  capital  adequacy  plan: 

(1)  Capability  of  management: 

(2)  Strategies  and  objectives  in  your 
business  plan: 

(3)  Quality  of  operating  policies, 
procedures,  and  internal  controls: 

(4)  Quality  and  quantity  of  earnings; 

(5)  Asset  quality  and  the  adequacy  of 
the  allowance  for  losses  to  absorb 
potential  losses  in  your  retained 
mortgage  portfolio,  securities 
guaranteed  as  to  principal  and  interest, 
commitments  to  purchase  mortgages  or 
securities,  and  other  program  assets  or 
obligations: 

(6)  Sufficiency  of  liquidity  and  the 
quality  of  investments:  and 

(7)  Any  other  risk-oriented  activities, 
such  as  funding  and  interest  rate  risks, 
contingent  and  off-balance  sheet 
liabilities,  or  other  conditions 
warranting  additional  capital. 

§650.23    Risk-based  capital  stress  test. 

You  will  perform  the  risk-based 
capital  stress  test  as  described  in 
summary  form  below  and  as  described 
in  detail  in  appendix  A  to  this  subpart. 
The  risk-based  capital  stress  test 
spreadsheet  is  also  available 
electronically  at  www.fca.gov.  The  risk- 
based  capital  stress  test  has  five 
components: 

(a)  Data  requirements.  You  will  use 
the  following  data  to  implement  the 
risk-based  capital  stress  test. 

(1)  You  will  use  Corporation  loan- 
level  data  to  estimate  the  credit  risk 
component  of  the  risk-based  capital 
stress  test. 

(2)  You  will  use  Call  Report  data  as 
the  basis  for  Corporation  data  over  the 
10-year  stress  period  supplemented 
with  your  interest  rate  risk 
measurements  and  tax  data. 

(3)  You  will  use  other  data,  including 
the  10-year  Constant  Maturity  Treasury 
(CMT)  and  the  applicable  Internal 
Revenue  Service  corporate  income  tax 
schedule,  as  further  described  in  the 
technical  appendi.x. 

(b)  Credit  risk.  The  credit  risk  part 
estimates  loan  losses  during  a  period  of 
sustained  economic  stress. 

(1)  For  each  loan  in  the  Farmer  Mac 
I  portfolio,  you  will  determine  a  default 
probability  by  using  the  logit  functions 
specified  in  appendix  A  to  this  subpart 
with  each  of  the  following  variables: 

(i)  Borrower's  debt-to-asset  ratio  at 
loan  origination; 

(ii)  Loan-to-value  ratio  at  origination, 
which  is  the  loan  amount  divided  by  the 
value  of  the  property; 

(iii)  Debt-service-coverage  ratio  at 
origination,  which  is  the  borrower's  net 


income  (on-  and  off-farm)  plus 
depreciation,  capital  lease  payments, 
and  interest,  less  living  expenses  and 
income  taxes,  divided  by  the  total  term 
debt  payments; 

(ivj  The  origination  loan  balance 
stated  in  1997  dollars  based  on  the 
consumer  price  index;  and 

(v)  The  worst-case  percentage  change 
in  farmland  values  (23.52  percent). 

(2)  You  will  then  calculate  the  loss 
rate  by  multiplying  the  default 
probability  for  each  loan  by  the 
estimated  loss  severity  rate,  which  is  the 
average  loss  of  the  defaulted  loans  in  the 
data  set  (20.9  percent). 

(3)  You  will  calculate  losses  by 
multiplying  the  loss  rate  by  the 
origination  loan  balances  stated  in  1997 
dollars. 

(4)  You  will  adjust  the  losses  for  loan 
seasoning,  based  on  the  number  of  years 
since  loan  origination,  according  to  the 
functions  in  appendix  A  to  this  subpart. 

(5)  The  losses  must  be  applied  in  the 
risk-based  capital  stress  test  as  specified 
in  appendix  A  to  this  subpart. 

(c)  Interest  rate  risk.  (1)  During  the 
first  year  of  the  stress  period,  vou  will 
adjust  interest  rates  for  two  scenarios, 
an  increase  in  rates  and  a  decrease  in 
rates.  You  must  determine  your  risk- 
based  capital  level  based  on  whichever 
scenario  would  require  more  capital. 

(2)  You  will  calculate  the  interest  rate 
stress  based  on  changes  to  the  quarterly 
average  of  the  10-year  CMT.  The  starting 
rate  is  the  3-month  average  of  the  most 
recent  CMT  monthly  rate  series.  To 
calculate  the  change  in  the  starting  rate, 
determine  the  average  yield  of  the 
preceding  12  monthly  10-year  CMT 
rates.  Then  increase  and  decrease  the 
starting  rate  by; 

(i)  50  percent  of  the  12-month  average 
if  the  average  rate  is  less  than  12 
percent;  or 

(ii)  600  bp  if  the  12-month  average 
rate  is  equal  to  or  higher  than  12 
percent. 

(3)  Following  the  first  year  of  the 
stress  period,  interest  rates  remain  at  the 
new  level  for  the  remainder  of  the  stress 
period. 

(4)  You  will  apply  the  interest  rate 
changes  scenario  as  indicated  in 
appendix  A  to  this  subpart. 

(5)  You  may  use  other  interest  rate 
indices  in  addition  to  the  10-year  CMT 
subject  to  our  concurrence,  but  in  no 
event  can  your  risk-based  capital  level 
be  less  than  that  determined  by  using 
only  the  10-year  CMT. 

(d)  Cashflow  generator.  (1)  You  must 
adjust  your  financial  statements  based 
on  the  credit  risk  inputs  and  interest 
rate  risk  inputs  described  above  to 
generate  pro  forma  financial  statements 
for  each  year  of  the  10-year  stress  test. 


The  cashflow  generator  produces  these 
financial  statements.  You  mav  use  the 
cashflow  generator  spreadsheet  that  is 
described  in  the  technical  appendix  to 
this  subpart  and  available  electronically 
at  www.fca.gov.  You  may  also  use  any 
reliable  program  that  can  develop  or 
produce  pro  forma  financial  statements 
using  generally  accepted  accounting 
principles  and  widely  recognized 
financial  modeling  methods,  subject  to 
our  concurrence.  You  may  disaggregate 
financial  data  to  any  greater  degree  than 
that  specified  in  appendix  A  to  this 
subpart,  subject  to  our  concurrence. 

(2)  You  must  use  model  assumptions 
to  generate  financial  statements  over  the 
10-year  stress  period.  The  major 
assumption  is  that  cashflows  generated 
by  the  risk-based  capital  stress  test  are 
based  on  a  steady  state  scenario.  To 
implement  a  steady  state  scenario,  when 
on-  and  off-balance  sheet  assets  and 
liabilities  amortize  or  are  paid  down, 
you  must  replace  them  with  similar 
assets  and  liabilities.  Replace  amortized 
assets  from  discontinued  loan  programs 
with  current  loan  programs.  In  general, 
keep  assets  with  small  balances  in 
constant  proportions  to  key  program 
assets. 

(3)  You  must  simulate  annual  pro 
forma  balance  sheets  and  income 
statements  in  the  risk-based  capital 
stress  test  using  the  Corporation's 
starting  position,  the  credit  risk  and 
interest  rate  risk  components,  resulting 
cashflow  outputs,  current  operating 
strategies  and  policies,  and  other  inputs 
as  shown  in  appendix  A  to  this  subpart 
and  the  electronic  spreadsheet  available 
at  www.fca.gov. 

(e)  Calculation  of  capital  requirement. 
The  calculations  that  you  must  use  to 
solve  for  the  starting  regulatory  capital 
amount  are  shown  in  appendix  A  to  this 
subpart  and  in  the  electronic 
spreadsheet  available  at  www.fca.gov. 

§  650.24    Risk-based  capital  level. 

The  risk-based  capital  level  is  the  sum 
of  the  following  amounts; 

(a)  Credit  and  interest  rate  risk.  The 
amount  of  risk-based  capital  determined 
by  the  risk-based  capital  test  under 
§650.23. 

(b)  Management  and  operations  risk. 
Thirty  (30)  percent  of  the  amount  of 
risk-based  capital  determined  by  the 
risk-based  capital  test  in  §  650.23. 

§  650.25    Your  responsibility  for 
determining  the  risk-based  capital  level. 

(a)  You  must  determine  your  risk- 
based  capital  level  using  the  procedures 
in  this  subpart,  appendix  A  to  this 
subpart,  and  any  other  supplemental 
instructions  provided  by  us.  You  will 
report  your  determination  to  us  as 
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prescribed  in  §  650.28,  At  any  time, 
however,  we  mav  determine  vour  risk- 
based  capital  level  using  the  procedures 
in  §  650.23  and  appendi.x  A  to  this 
subpart,  and  you  must  hold  risk-based 
capital  in  the  amount  we  determine  is 
appropriate 

(b)  You  must  at  all  times  comply  with 
the  risk-based  capital  levels  established 
by  the  risk-based  capital  stress  test  and 
must  be  able  to  determine  your  risk- 
based  capital  level  at  anv  time 

(c)  If  at  any  time,  the  risk-based 
capital  level  you  determine  is  less  than 
the  minimum  capital  requirements  set 
forth  in  section  8.33  of  the  Act.  you 
must  maintain  the  statutorv'  minimum 
capital  level. 

§650.26    When  you  must  determine  the 
risK-based  capital  level. 

(a)  You  must  determine  \nur  risk- 
based  capital  level  at  least  quarterly  or 
whenever  changing  circumstances  occur 
that  have  a  significant  effect  on  capital, 
such  as  exposure  to  a  high  volume  of  or 
particularly  severe,  problem  loans  or  a 
period  of  rapid  growth. 

(b)  In  addition  to  the  requirements  of 
paragraph  (al  of  this  section,  we  may 
require  vou  to  determine  your  risk- 
based  capital  level  at  any  time. 

(c)  If  vou  anticipate  entering  into  any 
new  business  activity  that  could  have  a 
significant  effect  on  capital,  you  must 
determine  a  pro  forma  risk-based  capital 
level,  which  must  include  the  new 
business  activity,  and  report  this  pro 
forma  determination  to  the  Director. 
Office  of  Secondary'  Market  Oversight,  at 
least  10  business  days  prior  to 
implementation  of  the  new  business 
program. 

§  650.27    When  to  report  the  risk-based 
capital  level. 

(a)  You  must  file  a  risk-based  capital 
report  with  us  each  time  you  determine 
vour  risk-based  capital  level  as  required 
by  §650.26. 

(b)  You  must  also  report  to  us  at  once 
if  vou  identify-  in  the  interim  between 
quarterlv  or  more  frequent  reports  to  us 
that  you  are  not  in  compliance  with  the 
risk-based  capital  level  required  by 
§650.24. 

(c)  If  you  make  any  changes  to  the 
data  used  to  calculate  your  risk-based 
capital  requirement  that  causes  a 
material  adjustment  to  the  risk-based 
capital  level  you  reported  to  us.  you 
must  file  an  amended  risk-based  capital 
report  with  us  within  5  business  days 
after  the  date  of  such  changes; 

(d)  You  must  submit  your  quarterly 
risk-based  capital  report  for  the  last  day 
of  the  preceding  quarter  not  later  than 
the  last  business  day  of  April.  luly, 
October,  and  fanuar}'  of  each  year. 


§650.28    How  to  report  your  risk-based 
capital  determination. 

(a)  Your  risk-based  capital  report  must 
contain  at  least  the  following 
information: 

(1)  All  data  integral  for  determining 
the  risk-based  capital  level,  including 
anv  business  policy  decisions  or  other 
assumptions  made  in  implementing  the 
risk-based  capital  test: 

(2)  Other  information  necessary  to 
determine  compliance  with  the 
procedures  for  determining  risk-based 
capital  as  specified  in  appendix  A  to 
this  subpart;  and. 

(3)  Any  other  information  we  may 
require  in  written  instructions  to  you. 

(b)  You  must  submit  each  risk-based 
capital  report  in  such  format  or  media 
as  we  require. 

§  650.29    Failure  to  meet  capital 
requirements. 

(a)  Determination  and  notice.  At  any 

time,  we  may  determine  that  you  are  not 
meeting  your  risk-based  capital  level 
calculated  according  to  §  650.23.  your 
minimum  capital  requirements 
specified  in  section  8.33  of  the  Act  or 
your  critical  capital  requirements 
specified  in  section  8.34  of  the  Act.  We 
will  notif\-  you  in  writing  of  this  fact 
and  the  date  by  which  you  should  be  in 
compliance  (if  applicable). 

(b)  Submission  of  capital  restoration 
plan.  Our  determination  that  vou  are 
not  meeting  your  required  capital  levels 
ma\'  require  you  to  develop  and  submit 
to  us.  within  a  specified  time  period,  an 
acceptable  plan  to  reach  the  appropriate 
capital  leveUs)  by  the  date  required. 

§  650.30     Effective  date  for  compliance  with 
regulation. 

For  the  12-month  period  begirming  on 
the  effective  Hate  of  this  regulation,  you 
must  determine  a  risk-based  capital 
level  by  implementing  the  risk-based 
capital  stress  test  as  described  in 
§650.23  and  appendix  A  to  this  subpart, 
and  must  report  the  results  to  us  as 
described  in  §  650.28.  During  this  12- 
month  period,  you  will  not  be  required 
to  maintain  capital  at  the  risk-based 
capital  level,  but  you  must  maintain 
vour  minimum  capital  level  as 
prescribed  in  section  8.33  of  the  Act. 
Beginning  on  the  day  following  the  12- 
month  period,  you  must  comply  with  all 
provisions  of  this  subpart. 

§650.31     Audit  of  the  risk-based  capital 
stress  test. 

■^'ou  must  have  a  qualified, 
independent  external  auditor  review 
vour  implementation  of  the  risk-based 
capital  stress  test  every  3  years  and 
submit  a  copy  of  the  auditor's  opinion 
to  us. 


Appendix  A  to  Subpart  B  of  Part  650 — 
Risk-Based  Capital  Stress  Tests 

1.0  Introduction. 

2.0  Credit  Risk. 

2.1  Loss  Frequency  and  Severity  Models. 

2.2  Loan  Seasoning  Adjustment. 

2.3  Example  Calculation  of  Dollar  Loss  on 
One  Loan. 

2.4  Treatment  of  Long-term  Standby 
Purcha.se  Commitments. 

2.5  Calculation  of  Loss  Rates  for  Use  in  the 
Stress  Test. 

3.0  Interest  Rate  Risk. 

3.1  FVocess  for  Calculating  the  Interest  Rate 
Movement. 

4.0  Elements  Used  in  Generating  Cashflows. 

4.1  Data  Inputs. 

4.2  Assumptions  and  Relationships. 

4.3  Risk  Measures. 

4.4  Loan  and  Cashflow  Accounts. 

4.5  Income  Statements. 

4.6  Balance  Sheets. 

4.7  Capital. 

5.0  Capital  Calculations. 

5.1  Method  of  Calculation. 

t.O  Introduction 

a.  This  technical  appendix  provides  details 
about  the  risk-based  capital  stress  test  (stress 
test)  for  Farmer  Mac.  The  stress  test  is  a 
deterministic  portrayal  of  Farmer  Mac's 
annual  capital  needs  for  10  years.  The  stress 
test  calculates  the  risk-based  capital  level 
required  by  statute  under  stipulated 
conditions  of  credit  risk  and  interest  rate  risk. 
The  stress  test  uses  loan-level  data  from 
Farmer  Mac's  agricultural  mortgage  portfolio, 
as  well  as  quarterly  Call  Report  and  related 
information  to  generate  pro  forma  Tmancial 
statements  and  calculate  a  risk-based  capital 
requirement.  The  stress  test  also  uses  historic 
agricultural  real  estate  mortgage  performance 
data,  relevant  economic  variables,  and  other 
inputs  in  its  calculations. 

b.  The  kev  components  of  the  stress 
test  include  the  specifications  of  credit 
risk,  interest  rate  risk,  the  cashflow 
generator,  and  the  capital  calculation. 
Linkages  among  the  components  ensure 
that  the  measures  of  credit  and  interest 
rate  risk  pass  into  the  cashflow 
generator.  The  linkages  also  transfer 
cashflows  through  the  financial 
statements  to  represent  values  of  assets, 
liabilities,  and  equity  capital.  We 
designed  the  10-year  projection  to 
reflect  a  steady  state  in  the  scope  and 
composition  of  Farmer  Mac's  assets. 
This  teclinical  appendix  provides 
details  about  the  credit  risk,  interest  rate 
risk,  cashflow  generator,  and  capital 
components  of  the  stress  test. 

2.0  Credit  Risti 

Computing  credit  risk  requires  loan  loss 
rates.  We  determined  loan  loss  rates  by 
applying  loss  frequency  and  severity 
equations  to  Farmer  Mac  loan-level  data. 
From  these  equations,  we  calculated  loan 
losses  under  stressful  economic  conditions 
and  loss  rates  assuming  Farmer  Mac's 
portfolio  remains  at  a  "steady  state."  Steady 
state  assumes  the  underlying  characteristics 
and.  therefore,  risks  of  Farmer  Mac's 
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portfolio  remain  ton.stant  over  the  10  years 
of  the  stress  test.  From  estimated  dollar 
losses,  we  computed  loss  rates  for  use  in  the 
stress  test.  The  loan  volume  subject  to  loss 
throughout  the  stress  test  is  then  muhiplied 
by  the  loss  rate.  Lastly,  the  stress  test 
allocates  losses  to  each  of  the  10  years 
assuming  a  time  pattern  for  loss  occurrence 
as  discussed  in  section  4.3  of  this  appendix 
entitled  Risk  Measures. 


2. 1   Loss  Frequency  and  Seventy  Models 

a.  We  modeled  credit  risk  using  historical 
time  series  loan-level  data  to  measure  the 
frequency  and  severity  of  losses  on 
agricultural  mortgage  loans.  The  model 
relates  frequency  and  severity  to  loan-level 
characteristics  and  economic  conditions 
through  appropriately  specified  regression 
equations  in  order  to  account  explicitly  for 
the  collective  effects  of  these  rharaf  teristics 
on  loan  losses.  We  can  then  estimate  loan 
losses  for  Farmer  Mac  with  the  resulting 


regression  equations  by  substituting  the 
respective  values  of  Farmer  Mac's  loan-level 
data  and  using  a  stressful  economic  input. 

b.  The  loss  frequency  and  severity 
equations  were  estimated  from  historical 
agricultural  real  estate  mortgage  loan  data 
from  the  Farm  Credit  Bank  of  Texas  (FCBT), 
To  estimate  the  equations,  the  data  used 
included  FCBT  loans  if  they  satisfied  at  least 
three  of  four  underwriting  standards  Farmer 
Mac  currently  uses  (estimation  data).  The 
final  estimated  equation  for  loss  frequency  is: 


log 


P) 


=  -9.7267  +  2.7337  X,  -0.3138  X^  -0.1822  X,  +0.0000008222  X,  +2.3229  X, 


Where; 

•  p  is  the  probability  that  a  loan  defaults  and 

has  positive  losses  (Pr  (Y=l|x)). 

•  Xi  is  the  loan-to-value  ratio  (LTV)  at  loan 

origination  raised  to  the  power  5.38027,' 

•  X:  is  the  annual  percentage  decline  in 

farmland  values  during  the  life  of  the 
loan  discounted  by  4.8  percent  per  year.  * 

•  Xj  is  the  DSCR  at  loan  origination, 

•  Xj  is  the  origination  loan  balance  stated  in 

1997  dollars  based  on  the  consumer 
price  index,  and 

•  X^  is  the  debt-to-asset  ratio  (D/A)  at  loan 

origination. 

c.  When  applying  the  equation  to  Farmer 
Mac's  portfolio,  you  must  get  the  input 
values  for  Xi.  Xi.  X4,  and  X^  for  each  loan 
on  the  stress  test  run  date.  For  the  variable 
X:.  the  stresshil  input  value  from  the 
bent:hmark  loss  experience  is  -23.52 
percent.  You  must  apply  this  input  to  all 
Farmer  Mac  loans  subject  to  loss  to  calculate 
loss  frequency  under  stressful  economic 
conditions.'  The  maximum  land  value 
decline  stressed  input  from  the  benchmark 
loss  experience  is  the  5imple  average  of 
annual  land  value  r  hanges  for  Iowa,  Illinois, 
and  .Minnesota  for  the  years  1984  and  1985. 

d.  The  loss  frequency  (default)  equation  is 
non-linear  and.  therefore,  using  inputs 
outside  the  estimation  data  requires  special 
treatment  to  implement  the  non-linear  nature 
of  the  equation  While  the  estimation  data 
embody  Farmer  Mac  values  for  various  loan 
characteristics,  the  maximum  farmland  price 
dec  line  experienced  in  Texas  was  16.69 
pertent.  far  below  the  benchmark  experience 

'  To  test  and  implement  the  non-linear 
relationship  between  loss  probability  and  LT^,  the 
model  was  first  estimated  with  8  dummy  variables 
at  LTV  intervals  of  0  to  0.399,  0.400  to  0.499,  0.500 
to  0.599.  0.650  to  0.699,  0.700  to  0.749,  0.750  to 
0.799  and  0.800  to  0.850.  Using  generalized  least 
squares,  a  power  function  of  LTV  5.38027  was  fit 
to  replace  the  individual  dummy  variables,  and  the 
equation  was  re-estimated.  The  power  function 
increases  the  degrees  of  freedom  for  the  model  and 
provides  a  continuous  relationship  between  LTV 
and  defaults. 

•^  We  determined  the  4.8  percent  by  iteratively 
solving  the  default  equation  using  dummy  variables 
ranging  from  0  percent  to  10  percent.  The  4.8- 
percent  rate  yielded  the  highest  goodness-of-fit 
values. 

'  On-  and  off-balance  sheet  Fanner  Mac  I 
agricultural  mortgage  program  assets  booked  after 
the  1996  amendments  are  subject  to  the  loss 
calculation. 


of  23.52  percent.  Applying  the  more  severe 
benchmark  loss  experience  to  the  increasing 
non-linear  loss  frequency  equation  could 
result  in  unreasonably  large  loss  rates  The 
rates  could  get  too  large  if  the  actual 
relationship  between  loss  rates  and  land 
value  declines  is  lower  than  calculated  from 
the  estimation  data.  To  account  for  this  effect 
you  must  apply  a  procedure  that  restricts  the 
slope  of  all  the  independent  variables  to  that 
observed  at  the  maximum  land  value  decline 
observed  in  the  estimation  data.  Essentially, 
you  must  approximate  the  slope  of  each 
variable  and  use  the  measurement  to  adjust 
the  probability  of  loan  default  and  loss 
occurrence  to  reflect  the  more  severe 
benchmark  land  value  change.  The 
adjustment  procedure  is  shown  in  step  4  of 
section  2.3  of  this  appendix  entitled  Example 
Calculation  of  Dollar  Loss  on  One  Loan. 

e.  Loss  severity  is  a  weighted  average  rate 
of  20.9  percent  where  the  weight  is  loss 
volume.*  'You  must  multiply  loss  severity 
with  the  probability  estimate  computed  from 
the  loss  frequency  equation  to  determine  the 
origination  loss  rate  for  a  loan. 

f.  Using  origination  data  results  in 
estimated  probabilities  of  loss  frequency  over 
the  life  of  a  loan.  To  account  for  loan 
seasoning,  you  must  apply  the  loan  seasoning 
distribution  and  subtract  the  cumulative 
distribution  of  loss  exposure  already 
experienced  by  each  loan  as  discussed  in 
section  2.3  of  this  appendix  entitled  Loan 
Seasoning  Adjustment.  This  subtraction  is 
based  on  loan  age  and  reduces  the  loss 
estimated  by  the  loss  frequency  and  severity 
equations.  The  result  is  an  age-adjusted 
dollar  loss  that  can  be  used  in  subsequent 
calculations  of  loss  rates  as  discussed  in 
section  2.5  of  this  appendix  entitled 
Calculation  of  Loss  Rates  for  Use  In  the 
Stress  Test. 

2.2    Loan  Seasoning  Adjustment 

a.  You  must  use  the  seasoning  distribution 
to  adjust  each  Farmer  Mac  loan  for  the 
cumulative  loss  exposure  already 
experienced  based  on  age.  The  estimated 
seasoning  distribution  for  a  14-year  average 
loan  life  and  estimated  values  of  p  =  5.087.5 
andq  =  13.6376  is:  ^ 


Year 

Proportion 
of  loss  (per- 
cent) 

1  

0  58 

2  

8  30 

3  

21  98 

4 

27  56 

5  

21  99 

6 

12  45 

7 

5  18 

8 

1  57 

9  

0  33 

10 

0  05 

11  

0  00 

12  

0  00 

13  

0  00 

14  

0  00 

,. 

b.  How  you  must  use  the  loan  seasoning 
distribution  is  shown  in  step  7  of  section  2.3 
of  this  appendix  entitled  Example 
Calculation  of  Dollar  Loss  on  One  Loan. 

^-■i     Example  Calculation  at  Dollar  Loss  on 
One  Loan 

Following  is  an  example  of  how  to 
calculate  the  loss  for  an  individual  loan  that 
has  the  following  independent  characteristics 
and  input  values;  ^ 


Loan  Origination  Year  1996 

Loan  Origination  Balance  ....       Si. 250,000 

LTV  at  Origination  0.5 

D/.'K  at  Origination  0.5 

DSCR  at  Origination   1.3984 

Maximum  Percentage  Land 

Price  Decline  {M,\X  -23.52 

Step  1:  Convert  1996  Origination  Value  to 
1997  dollar  value  (LOAN)  based  on  the 
consumer  price  index  as  follows;  SI, 278, 750 
=  $1,250,000  •  1.023 


*  We  calculated  the  weighted  average  severity 
from  the  estimation  data. 

5  We  estimated  the  loan  seasoning  distribution 
from  portfolio  aggregate  charge-off  rates  from  the 


estimation  data.  To  do  so,  we  arrayed  all  defaulting 
loans  where  loss  occurred  according  to  the  time 
from  origination  to  default.  Then,  a  beta 
distribution.  P(p.  q).  was  fit  to  the  estimation  data 
scaled  to  the  maximum  time  a  loan  survived  (14 
years). 

"■In  the  example  calculations,  we  rounded 
numbers.  However,  the  stress  test  does  not  use 
rounded  numbers. 


"This  proci 
slope  needed 
value  decline 
estimation  da 
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Step  2:  Calculate  the  default  probabilities        Where, 
using  -  16.69  percent  and  -  16.79  percent 
land  value  declines  as  follows/ 

Z,  =  -9.7267  +  2.7337  LTV"^"  -0.3138  -16.69  -  0.1822  DSCR  +  8.222e  -  7  LOAN  +  2.3229  •  DA  =  -2.466 


Default  probability  (2-lb.b9'7c  = 


=  0.078276 


-^  exp 


Proportion 
of  loss  (per- 
cent) 

0.58 

8.30 

21  98 

27.56 

21  99 

12,45 

5.18 

1.57 

0,33 

0,05 

0,00 

0,00 

0,00 

0,00 

seasoning 
r  section  2. 'A 


lar  Loss  on 

rV  to 

al  loan  that 

iaracteristK:s 


And 


1 


Z,  =  -9 7267 -t  2.7337 ■  LTV"*'^^  - 0.3 138  -16.79 -  Default  probability  @-16.79%  = ',  ,,^,  =  0.080616 

1  +  exp  *  ^■^^' 

0.18::   DSCR  +  8.222e-7   LOAN  -  :.,^-::^   D,-\  =  ":434 


Step  3:  Calculate  the  slope  adjustment.  You 
must  calculate  slope  by  subtracting  the 

difference  between  "Default  Probability  @ 


Step  4:  Make  the  linear  adjustment.  You 
make  the  adjustment  by  increasing  the 
"default  probability  ®  -  16.69  percent" 
computed  in  Step  2  to  reflect  the  stressed 
farmland  value  input,  appropriately 
discounted.  As  discussed  previously,  the 
stressed  land  value  input  is  discounted  to 
reflect  the  declining  effect  that  the  maximum 
land  value  decline  has  on  the  probability  of 
default  when  it  occurs  later  in  a  loan's  life." 
The  linear  adjustment  is  the  difference 
between  the  -  16.69  percent  land  value 
decline  and  the  adjusted  stressed  maximum 
land  value  decline  input  of  -  23.52 
multiplied  by  the  slope  estimated  in  Step  3 
as  follows: 
Discounted  Maximum  Land  Price  Decline  = 

-  19.50  =  ( -23.521(1. 048) -" 
Slope  Adjustment  =  0.06575  =  0.02340 

-(-16.69 19.50) 

Loan  Default  Probability  =  0.144026  = 
0.078276  +  0.06575 

Step  5:  Multiply  loan  default  probability 
times  the  average  severity  of  0.209  as  follows: 
(1  (13010  =  0.144026 -i- 0.209 

Strp  H:  Multiply  the  loss  rate  times  the 
origination  loan  balance  as  follows; 
537.625=51.250.000x0  03010 

Step  7:  Adjust  the  dollar  losses  for  4  years 
ni  loan  seasoning  as  follows: 
.SI 5.644=537.625 -(S37. 625x0. 584215) 

b.  The  loan  seasoning  adjustment  factor  is 
obtained  from  the  beta  distribution, 
previously  discussed,  for  the  age  of  the  loan, 
where  age  is  determined  from  loan 
origination  to  the  run  date  of  the  test. 


"This  process  facilitates  the  approximation  of 
slope  needed  to  adjust  the  loss  probabilities  for  land 
value  declines  greater  than  observed  in  the 
estimation  data. 


16.69  percent "  and  "0efault  Probability  @       difference  between  -  16,69  percent  and 
16.79  percent"  and  dividing  by  -  0.1  (the         - 16,79  percenO  as  follows: 


0.02340 


0.078276-0,080616 

-0.1 


2.4     Treatment  of  Long-term  Standby 
Purchase  Commitments. 

a.  The  default  equation  cannot  directly 
compute  the  loss  exposure  on  loans  covered 
by  a  long-term  standby  purchase 
commitment  (standbys)  because  complete 
origination  underwriting  standards  for  these 
loans  are  unavailable.  Instead,  the  loss  rate 
applied  to  each  standby  loan  is  the  respective 
state-level  loss  rate  unadjusted  for  loan 
seasoning.  You  must  calculate  state-level  loss 
rates  from  non-standby  loans  as  total  dollar 
loan  losses  before  the  loan  seasoning 
adjustment  divided  by  total  origination  loan 
balances.  Then  you  must  multiply  the 
origination  loan  balance  of  each  standby  loan 
by  the  appropriate  loss  rate  to  calculate 
estimated  dollar  losses.  You  must  now  adjust 
the  resulting  standby  loan-level  dollar  losses 
adjusted  for  loan  seasoning  as  was  done  for 
non-standby  loans.  For  example,  consider  a 
$1,000,000  standby  loan  originated  in  Idaho 
in  1990,  And,  suppose  the  unadjusted  loss 
rate  for  Idaho  is  3  percent.  The  loss  for  this 
loan  is: 

($1,000,000  X  0.03)  =  $30,000. 
The  loan  is  7  years  old,  thus  the  estimated 
age-adjusted  loss  rate  is: 

Estimated  standby  loan 
loss=$30,000*(0.02J=$600.  As  previously 
noted,  the  loan  seasoning  adjustment  factor 
is  obtained  from  the  beta  distribution  for  the 
age  of  the  loan,  where  age  is  determined  from 
loan  origination  to  the  run  date  of  the  test. 

c.  This  treatment  may  not  be  used  for  loans 
that  exhibit  risk  characteristics  that,  at  the 
time  Farmer  Mac  makes  the  commitment, 
disqualify  the  loan  from  being  placed  in  the 


'The  discount  period  is  the  number  of  years  from 
the  beginning  of  the  origination  year  to  the  current 
year  (i.e.,  lanuary  1, 1996  to  January  1.  2000,  is  4 
years). 


lowest  risk  category  of  the  internal  credit 
classification  systems  of  both  guarantor  and 
guarantee.  In  the  credit  component  of  the 
stress  test,  such  loans  must  be  treated  in  the 
same  manner  as  a  new  loan  in  any  standard 
Farmer  Mac  I  program.  Thus,  the  risk 
characteristics  of  the  loan  at  the  time  Farmer 
Mac  enters  into  the  standby  commitmenj  are 
treated  as  loan  origination  characteristics  for 
calculating  credit  losses, 

2.5    Calculation  of  Loss  Rates  for  Use  in  the 
Stress  Test. 

a.  You  must  compute  loss  rates  by  stale 
(based  on  Farmer  Mac's  loan  portfolio 
distribution)  after  you  calculate  dollar  loan 
losses  for  each  loan  subject  to  loss  in  Farmer 
Mac's  portfolio.  The  estimated  origination 
year  lifetime  losses  adjusted  for  loan 
seasoning  for  non-standby  loans  are 
computed  as  total  dollar  loan  losses  divided 
by  total  origination  loan  balances  for  each 
state.  Similarly,  you  must  calculate  the 
estimated  origination  year  lifetime  losses 
adjusted  for  loan  seasoning  for  standby  loans. 
This  calculation  is  total  dollar  loan  losses 
divided  by  total  scheduled  current  loan 
balances  for  each  state.  You  must  then  blend 
the  resulting  state-level  loss  rates  for  non- 
standby  and  standby  loans  by  calculating  the 
weighted  average  loss  rate  for  each  state.  For 
instance,  the  state-level  loss  rates  you  would 
calculate  on  Fanner  Mac's  current  loan 
portfolio  are: 
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All  States     

Alaska  

Alabama 

Arkansas  

Arizona  

California 
Colorado 

Connecticut  

Delaware      

Flonda  

Georgia  

Hawaii  

Iowa     

Idaho     

Illinois    

Indiana  

Kansas  

Kentucky  

Louisiana 
Massachusetts  . 
Maryland 

Maine     

Michigan 

Minnesota 

Missouri  

Mississippi 

Montana        

North  Carolina  .. 

North  Dakota  

Nebraska       

New  Hampshire 

New  Jersey    

New  Mexico  

Nevada   

New  York  

Ohio       

Oklahoma      

Oregon  

Pennsylvania  

Rhode  Island  

South  Carolina  .. 
South  Dakota  .... 

Tennessee     

Texas      

Utah       

Virginia  

Venmont   , 

Washington    , 

Wisconsin       , 

West  Virginia  , 

Wyoming  


Non-standby  loans 
(percent) 


3.24 

3.24 

4.58 

1.97 

2.32 

3.89 

2.78 

3.24 

1.90 

1.46 

3.78 

3.24 

3.81 

2.88 

3.95 

3.31 

1.92 

1.46 

2.06 

3.24 

1.40 

3.24 

2.42 

2.46 

2.96 

3.62 

2.09 

2.31 

2.04 

1.89 

3.24 

3.24 

3.79 

4.74 

1.17 

2.05 

2.13 

284 

324 

3,24 

3.24 

1.49 

1.25 

4,53 

2  39 

3,55 

3,24 

2  93 

6  72 

3,24 

2.61 


Standby  loans 
(percent) 


0.14 

0.00 

0.14 

0.14 

0.14 

0.33 

0.14 

0.14 

0.14 

0.00 

0.14 

0.44 

0.14 

0.12 

0.31 

0.14 

0.00 

0.14 

0.14 

0.14 

0.14 

0.00 

0.00 

0.00 

0.14 

0.14 

0.10 

0.00 

0.14 

0.14 

0.14 

0.81 

0.00 

0.00 

0.33 

0.14 

0.14 

0.15 

0.14 

0.14 

0.14 

0.14 

0.14 

0.71 

0.39 

0.29 

0.14 

0.13 

0.14 

0.14 

0.00 


Blended  rate  for 
stress  test  use  (per- 
cent) 


242 
0.00 
4,58 
1.97 
1,68 
3,83 
2.78 
2.42 

1  90 
1.42 
378 
044 
3.81 
1,57 
3.86 
3.31 
1,92 
1.46 
2.06 

2  42 
1,40 
0,00 
2,41 

2  46 
296 

3  62 
0.82 
2.12 
2.04 
1.89 
2.42 
0.81 
3.73 
4.62 
1.06 
2.05 
2.13 
1.13 
2.42 
2.42 
2.42 
1.49 
1.25 
4.51 
2.29 
2.40 
2.42 
1.65 
6.72 
2.42 
248 


b.  How  the  stress  test  uses  the  blended  loss 
rates  is  discussed  in  section  4.3  of  this 

appt'ndix  piititltMl  Risk  Measures. 

J  II     Interest  Hate  Risk. 

The  stress  test  explicitly  accounts  for 
Farmer  Mac's  vulnerabiliiy  to  interest  rate 
ri.sk  from  the  movement  in  interest  rates 
specified  in  the  statute.  The  stress  test 
(  -iisiIhis  f  drnif  Mac's  interest  rate  risk 
[1  -itin:.  ttirr  .iiii    iiH  current  structure  of  its 
lj,i,,i!;   •>  ^iif.'!    ■'■[  nrted  interest  rate-risk 
,>ti.M  k  !»'n!  rHsajts,  •  and  other  financial 
activities  The  stress  test  calculates  the  effect 


'.Si't:  parrtgr.jphc  of  section  4.1  of  this  appendix 
entitled  Data  Inputs  for  a  description  of  the  IRR 
shock-reporting  requirement. 


of  interest  rate  risk  exposure  through  market 
value  changes  of  interest-bearing  assets  and 
liabilities,  and  thus  equity  capital.  The  stress 
test  also  captures  this  exposure  through  the 
cashflows  on  rate-sensitive  assets  and 
liabilities.  We  discuss  how  to  calculate  the 
dollar  impact  of  interest  rate  risk  in  section 

4.0  of  this  appendix  entitled  Elements  Used 
in  Generating  Cashflows. 

3. 1  Process  for  Calculating  the  Interest  Hate 
Movement. 

a.  The  stress  test  uses  the  10-year  Constant 
Maturity  Treasury  (10-year  GMT)  released  bv 
the  Federal  Reserve  in  their  publication  HR 
15  Selected  Interest  Rates,  which  is  available 
on  their  website  at  www, frb.gov.  The  stress 
test  uses  the  10-year  GMT  to  generate 


earnings  yields  on  assets,  expense  rates  on 
liabilities,  and  changes  in  the  market  value 
of  assets  and  liabilities.  For  stress  test 
purposes,  the  starting  rate  for  the  10-vear 
CMT  is  the  ,3-month  average  of  the  most 
recent  monthly  rate  series  published  bv  the 
Federal  Reserve  and  available  through  their 
website.  The  3-month  average  is  calculated 
by  summing  the  monthly  series  of  the  10-year 
CMT  and  dividing  by  3.  For  instance,  you 
would  calculate  the  initial  rate  on  lune  .30, 
1999.  as: 


Month  end 


1 0-year 
!;MT  month- 
ly senes 


04/1 999 


5.18 


ded  rate  for 
test  use  (per- 
cent) 

242 

0.00 

4.58 

1,97 

1  68 

3,83 

2.78 

2.42 

1  90 

1  42 

378 

044 

3.81 

1.57 

386 

3.31 

1.92 

1.46 

2.06 

242 

1.40 

0.00 

2.41 

2.46 

2.96 

3.62 

0.82 

2.12 

2.04 

1.89 

242 

0.81 

3.73 

4.62 

1.06 

2.05 

2.13 

1.13 

2.42 

2.42 

2.42 

1.49 

1.25 

4.51 

2.29 

2.40 

2.42 

1.65 

672 

2.42 

248 


e  rates  on 
rket  value 
;  test 
10-year 
le  most 
hed  by  the 
ough  their 
:;alculated 
f  the  10-year 
nee.  you 
1  lune  30. 


10-year 
!;MT  month- 
ly senes 

5  18 
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Month  end 

1 0-year 
CMT  month- 
ly senes 

05/1999  

5  54 

06/1999 

5  90 

Average  

5.54 

b.  The  amount  by  which  the  stress  test 

shocks  the  initial  rate  up  and  down  is 
determined  by  ralculating  the  12-month 
average  of  the  lU-vear  CMT  monthly  series. 
If  the  resulting  average  is  less  than  12 
percent,  the  stress  test  shocks  the  initial  rate 
by  an  amount  determined  by  multiplying  the 
12-month  average  rale  bv  50  percent. 
However,  if  the  average  is  greater  than  or 
equal  to  12  percent,  the  stress  test  shocks  the 
initial  rate  by  600  bp.  For  example,  vou 
would  determine  the  amount  bv  which  to 
increase  and  decrease  the  initial  rate  for  June 
30.  1999  as: 


Month  End 


10-year 
CMT  Month- 
ly Senes 


07/1998  

5  46 

08/1998  

534 

09/1998 

4  81 

10/1998 

4  53 

11/1998  

4  83 

12/1998 

4  65 

01/1999 

4  72 

02/1999  

500 

03/1999  

5  23 

04/1999  

5  18 

05/1999 

5  54 

06/1999  

5  90 

12-Month  Average  

5.10 

Calculation  of  Shock  Amount: 
J  2-month  .'\verage  Less  than  12%:  Yes 
12-month  Average:  5.10 
Multiply  the  12-month  .Average  by;  50% 
Shock  in  bp  Equals  255 

c.  You  must  run  the  stress  test  for  two 
separate  changes  in  interest  rates,  an 
immediate  increase  in  the  initial  rate  by  the 
shock  amount  and  an  immediate  decrease  in 
the  initial  rate  by  the  shock  amount.  The 
stress  test  holds  the  changed  interest  rate 
constant  for  the  entire  10-year  stress  period. 
For  example,  at  lune  30,  1999.  you  would  run 
the  stress  test  for  an  immediate  and  sustained 
(for  10  years)  upward  mo\ement  in  interest 
rates  to  8.09  percent  (5.54  percent  plus  255 
bp).  You  would  also  run  the  stress  test  for  an 
immediate  and  sustained  (for  10  vears) 
downward  movement  in  interest  rates  to  2.99 
percent  (5.54  percent  minus  255  bp).  The 


movement  in  interest  rates  that  results  in  the 
greatest  need  for  capital  is  used  to  determine 
Farmer  Mac's  risk-based  capital  requirement. 

4.0    Elements  Used  in  Generating  Cashflows. 

a.  This  section  describes  the  elements  that 
are  required  for  implementation  of  the  stress 
test  and  assessment  of  Farmer  Mac  capital 
performance  through  time.  An  Excel 
spreadsheet  named  FAMC  RBCST,  available 
at  www.fca.gov  contains  the  stress  test, 
including  the  cashflow  generator.  The 
spreadsheet  contains  the  following  seven 
worksheets: 

(1)  Data  Input; 

(2)  Assumptions  and  Relationships; 

(3)  Risk  Measures  (credit  risk  and  interest 
rate  risk); 

(4)  Loan  and  Cashflow  Accounts; 

(5)  Income  Statements; 

(6)  Balance  Sheets;  and 

(7)  Capital, 

b.  Each  of  the  components  is  described  in 
further  detail  below  with  references  where 
appropriate  to  the  specific  worksheets  within 
the  Excel  spreadsheet.  The  stress  test  may  be 
generally  described  as  a  set  of  linked 
financial  statements  that  evolve  over  a  period 
of  10  years  using  generally  accepted 
accounting  conventions  and  specified  sets  of 
stressed  inputs.  The  stress  test  uses  the  initial 
financial  condition  of  Farmer  Mac.  including 
earnings  and  funding  relationships,  and  the 
credit  and  interest  rate  stress  inputs  to 
calculate  Farmer  Mac  capital  performance 
through  time.  The  stress  test  then  subjects 
these  to  the  first  period  set  of  stresses, 
generates  cashflows  by  asset  and  liability 
category,  performs  necessary  accounting 
postings  into  relevant  accounts,  and  then 
generates  an  income  statement  associated 
with  the  first  interval  of  time.  The  stress  test 
then  uses  the  income  statement  to  update  the 
balance  sheet  for  the  end  of  period  1 
(beginning  of  period  2).  All  necessary  capital 
calculations  for  that  point  in  time  are  then 
performed, 

c.  The  beginning  of  the  period  2  balance 
sheet  then  serves  as  the  departure  point  for 
the  second  income  cycle.  The  second 
period's  cashflows  and  resulting  income 
statement  are  generated  in  similar  fashion  as 
the  first  period's  except  all  inputs  (i.e.,  the 
periodic  loan  losses,  portfolio  balance  by 
category,  and  liability  balances)  are  updated 
appropriately  to  reflect  conditions  at  that 
point  in  time.  The  process  evolves  forward 
for  a  period  of  10  years  with  each  pair  of 
balance  sheets  linked  by  an  intervening  set 
of  cashflow  and  income  statements.  In  this 
and  the  following  sections,  additional  details 
are  provided  about  the  specification  of  the 
income-generating  model  to  be  used  by 


Farmer  Mac  in  calculating  the  risk-based 
capital  requirement. 

4.1     Data  Inputs. 

The  stress  test  requires  the  initial  financial 
statement  conditions  and  income-generating 
relationships  for  Farmer  Mac.  The  worksheet 
named  "Data  Inputs"  contains  the  complete 
data  inputs  and  the  sample  data  form  used 
in  the  stress  test.  The  stress  test  uses  these 
data  and  various  assumptions  to  calculate 
pro  forma  financial  statements.  For  stress  test 
purposes,  Farmer  Mac  is  required  to  supply: 

a.  Call  Report  Schedules  RC:  Balance  Sheet 
and  RI:  Income  Statement.  These  schedules 
form  the  starting  financial  position  for  the 
stress  test.  In  addition,  the  stress  test 
calculates  basic  financial  relationships  and 
assumptions  used  in  generating  pro  forma 
annual  financial  statements  over  the  10-year 
stress  period.  Financial  relationships  and 
assumptions  are  in  section  4.2  of  this 
appendix  entitled  Assumptions  and 
Relationships. 

b.  Cashflow  data  for  asset  and  liability 
account  categories.  The  necessary  cashflow 
data  for  the  spreadsheet-based  stress  test  are 
book  value,  weighted  average  yield,  weighted 
average  maturity,  conditional  prepayment 
rate,  weighted  average  amortization,  and 
weighted  average  guarantee  fees.  The 
spreadsheet  uses  this  cashflow  information  to 
generate  starting  and  ending  account 
balances,  interest  earnings,  guarantee  fees, 
and  interest  expense.  Each  asset  and  liability 
account  category  identified  in  this  data 
requirement  is  discussed  in  section  4.2  of 
this  appendix  entitled  Assumptions  and 
Relationships. 

c.  Interest  rate  risk  measurement  results. 
The  stress  test  uses  the  results  from  Farmer 
Mac's  interest  rate  risk  model  to  represent 
changes  in  the  market  value  of  assets, 
liabilities,  and  equity  for  upward  and 
downward  instantaneous  movement  in 
interest  rates  of  300,  250,  200,  150,  and  100, 
bp.  The  stress  test  uses  the  estimated 
effective  duration  to  calculate  the  market 
value  effects  from  a  change  in  interest  rates. 
The  stress  test  uses  the  duration  information 
to  construct  a  linear  interpolated  schedule 
relating  a  change  in  interest  rates  to  a  change 
in  the  market  value  of  assets  and  liabilities. 
This  calculation  is  described  in  section  4.4  of 
this  appendix  entitled  Loan  and  Cashflow 
Accounts. 

d.  Loan-level  data  for  all  Farmer  Mac  I 
program  assets.  (1)  The  stress  test  requires 
loan-level  data  for  all  Farmer  Mac  I  program 
assets  to  determine  age-adjusted  origination 
year  loss  rates.  The  specific  loan  data  fields 
required  for  running  the  credit  risk 
component  are: 


All  other  Farmer  Mac  I  program  loans 


Long-term  standby  commitments 


Loan  Number  j  Loan  Nur^.ber 

Ending  Scheduled  Balance  I  Current  Month  Actua:  Balance 

Group  Group. 

Pre/Post  Act I  Pre/Post  Act 

Property  State Property  State 

Product  Type  I  Product  Type. 

Ongination  Date   [  Note  Date 

Ongination  Loan  Balance  '  Ongination  Loan  Balance 

Ongination  Scheduled  P&l  Cutoff  Scheduled  P&! 
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All  other  Farmer  Mac  I  program  loans 


Origination  Appraised  Value 

Loan-to-Value  Ratio 

Current  Assets     

Current  Liabilities  

Total  Assets       

Total  Liabilities   

Gross  Farm  Revenue  

Net  Farm  Income 

Depreciation     

Interest  on  Capital  Debt  

Capital  Lease  Payments  

Living  Expenses 


Long-term  standby  commitments 


Most  Recent  Appraised  Value 

Loan-To-Value  Ratio. 

Current  Assets 

Current  Liabilities. 

Total  Assets 

Total  Liabilities 

Gross  Farm  Revenue. 

Net  Farm  Income 

Depreciation 

Interest  On  Capital  Debt 

Capital  Lease  Payments. 

Living  Expenses 


Income  &  FICA  Taxes  ...» Income  &  FICA  Taxes 


Net  Off-Farm  Income 
Total  Debt  Service 

Guarantee  Fee  

Seasoned  Loan  


Net  Off-Farm  Income. 
Total  Debt  Sen/ice 
Commitment  Fee  Rate. 
Seasoned  Loan. 


(2)  From  the  loan-level  data,  you  must 

idHntifv  the  geographic  distribution  by  state 
of  Farmer  Mdcj's  loan  portfolio  and  enter  the 
I  urrent  loan  balance  for  each  state  in  the 
Data  Inputs"  worksheet.  We  discussed 
prtniouslv  how  to  calculate  age-adjusted 
■ingiriation  vear  loss  rates  in  section  2.0  of 
this  appendix  entitled  Credit  Fisk.  The  age- 
tiiijusted  origination  year  loss  rates,  blended 
a( TOSS  standby  and  non-standby  program 
assets  are  entered  in  the  "Risk  Measures" 
worksheet  of  the  stress  test.  In  addition,  we 
discuss  how  the  stress  test  applies  loss  rates 
in  section  4. .3  of  this  appendix  entitled  Risk 
Mmsurrs 

^'  Othfr  data  requirements.  Other  data 
t'U-ments  are  taxes  paid  over  the  previous  2 
vears.  tht*  c orporate  tax  schedule,  and  10-year 
C"MT  information  as  discussed  in  section  3.1 
of  this  appendix  entitled  Process  for 
Calculating  the  Interest  Rate  Movement.  The 
stress  test  uses  the  corporate  tax  schedule 
and  previous  taxes  paid  to  determine  the 
appropriate  amount  of  faxes,  including  loss 
I  arrv  backs  and  loss  carry-forwards. 

4  J     .-Kssumptions  and  Relationships. 

a  The  stress  test  assumptions  are 
summarized  on  the  worksheet  called 

,\ssumptions  and  Relationships."  Some  of 
•'i>'  entries  on  this  page  are  direct  user 
■riiries  Other  entries  are  relationships 
'4f[U'rated  from  data  supplied  by  Fanner  Mac 
ir  Dt.hpr  sources  as  discussed  in  section  4.1 
of  this  appendix  entitled  Data  Inputs.  After 
current  financial  data  are  entered,  the  user 
selei  ts  the  date  for  running  the  stress  test. 
This  action  causes  the  stress  test  to  identify 
and  select  the  appropriate  data  from  the 

Data  Input"  worksheet.  The  next  section 
highlights  the  degree  of  disaggregation 
lUH'dfd  to  maintain  reasonably  representative 
I  harai  terizations  of  Farmer  Mac  in  the  stress 
test  Several  specific  assumptions  are 
established  about  the  future  relationships  of 
a(  ( (lunt  balances,  how  they  evolve,  and  at 
wiiat  magnitude. 

h  From  the  data  and  assumptions,  the 
stress  test  computes  pro  forma  financial 
statements  for  10  years.  The  stress  test  will 
be  run  as  a  "steady  state"  with  regard  to 
program  balances,  and  where  possible,  will 
use  information  gleaned  from  recent  Hnancial 
statement  and  other  data  supplied  by  Farmer 
Mac  to  establish  earnings  and  cost 


relationships  on  major  program  assets  that 
are  applied  forward  in  time.  As  documented 
in  the  stress  test,  entries  of  "1"  imply  no 
growth  and/or  no  change  in  account  balances 
or  proportions  relative  to  initial  conditions. 
The  interest  rate  risk  and  credit  loss 
components  are  applied  to  the  stress  test 
through  time.  The  individual  sections  of  that 
worksheet  are: 

(1 )  Elements  related  to  cashflows,  earnings 
rates,  and  disposition  of  discontinued 
program  assets.  (A)  The  stress  test  accounts 
for  earnings  rates  by  asset  class  and  cost  rates 
on  funding.  The  level  of  detail  is  such  that 

it  should  be  easy  to  understand  the 
contributions  of  costs  and  revenues  by  the 
major  program  activities  of  Farmer  Mac.  The 
stress  test  aggregates  investments  into  the 
categories  of:  Cash  and  money  market 
securities;  commercial  paper;  certificates  of 
deposit;  agency  mortgage-backed  securities 
and  collateralized  mortgage  obligations;  and 
other  investments.  With  our  concurrence. 
Farmer  Mac  is  permitted  to  further 
disaggregate  these  categories.  Similarly,  we 
may  require  new  categories  for  future 
activities.  Loan  items  requiring  separate 
accounts  include  the  following: 

(i)  Farmer  Mac  I  program  assets  post-1996 
Act; 

(ii)  Farmer  Mac  I  program  assets  post- 1996 
Act  Swap  balances; 

(iii)  Farmer  Mac  I  program  assets  pre-1996 
Act; 

(iv)  Farmer  Mac  I  AgVantage  securities; 

(v)  Loans  held  for  securitization:  and 

(vi)  Farmer  Mac  II  program  assets. 

(B)  The  stress  test  also  uses  data  elements 
related  to  amortization  and  prepayment 
experience  to  calculate  and  process  the 
implied  rates  at  which  asset  and  liability 
balances  terminate  or  "roll  ofT'  through  time. 
Further,  for  each  category,  the  stress  test  has 
the  capacity  to  track  account  balances  that 
are  expected  to  change  through  time  for  each 
of  the  above  categories.  For  purposes  of  the 
stress  test,  all  assets  are  assumed  to  maintain 
a  "steady  state"  with  the  implication  that  any 
principal  balances  retired  or  prepaid  are 
replaced  with  new  balances.  The  exceptions 
are  that  expiring  pre-1996  Act  program  assets 
are  replaced  with  post-1996  Act  assets. 

(2)  Elements  related  to  other  balance  sheet 
assumptions  through  time.  As  well  as  interest 


earning  assets,  the  other  categories  of  the 
balance  sheet  that  are  modeled  through  time 
include  interest  receivable,  guarantee  fees 
receivable,  prepaid  expenses,  accrued 
interest  payable,  accounts  payable,  accrued 
expenses,  reserves  for  losses  (loans  held  and 
guaranteed  securities),  and  other  off-balance 
sheet  obligations.  The  stress  test  is  consistent 
with  Farmer  Mac's  existing  reporting 
categories  and  practices.  If  reporting 
practices  change  substantially,  the  above  list 
would  be  adjusted  accordingly.  The  stress 
test  has  the  capacity  to  have  the  balanc:es  in 
each  of  these  accounts  determined  based  on 
existing  relationships  to  other  earning 
accounts,  to  keep  their  balances  either  in 
constant  proportions  of  loan  or  security 
accounts,  or  to  evolve  according  to  a  user- 
selected  rule.  For  purposes  of  the  stress  test, 
these  accounts  are  to  remain  constant  relative 
to  the  proportions  of  their  associated  balance 
sheet  accounts  that  generated  the  accrued 
balances. 

(;!)  Elempnts  related  to  income  and 
e.\pense  assumptions.  Several  other 
parameters  that  are  required  to  generate  pro 
forma  financial  statements  may  not  be  easily 
captured  from  historic  data  or  may  have 
characteristics  that  suggest  that  they  be 
individually  supplied.  These  parameters  are 
the  gain  on  agricultural  mortgage-backed 
securities  (AMBS)  sales,  miscellaneous 
income,  operating  expenses,  reserve 
requirement,  and  guarantee  fees.  The  stress 
test  assumes  a  7,t  bp  gain  rate  on  sale  of 
.AMBS  securities,  recognizing  that  this 
parameter,  while  reasonably  related  to  recent 
performance,  may  change  with  changes  in 
market  conditions.  Miscellaneous  income  as 
a  percentage  of  total  assets  contributes  2  bp 
to  income.  Fixed  costs  and  variable  costs  are 
determined  from  historical  financial  data  by 
running  a  linear  regression  (ordinary  least 
squares)  of  operating  expenses,  excluding 
provision  expense  and  taxes,  to  on-balance 
sheet  investments  and  Farmer  Mac  program 
assets.  The  regression  equation  is: 

Y  =  a  +  pX 

(A)  Where  Y  is  annualized  operating 
expenses  excluding  provision  and  tax 
expenses,  and  X  is  investments  and  Farmer 
Mac  program  assets  held  on-balance  sheet. 

(B)  The  regression  provides  estimates  of 
fixed  costs  (a)  and  a  variable  cost  rate 
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coefficient  (P).  To  run  the  stress  test,  the 
operating  expense  regression  equation  must 
be  re-estimated  by  using  data  from  Farmer 
Mac  inception  to  the  most  recent  quarterly 
financial  information.  For  example,  at  June 
30,  1999,  fixed  costs  were  estimated  at  $2,092 
thousand  per  year  and  variable  costs  at 
0.004330  of  investments  and  Farmer  Mac 
program  assets  held  on-balance  sheet. 

(C)  The  reserve  requirement  as  a  fraction  of 
loan  assets  is  also  specified,  currently  at  45 
bp,  and  the  corporate  income  tax  is  supplied 
as  an  input.  However,  the  stress  test  is  run 
with  the  reserve  requirement  set  to  zero. 
Setting  the  parameter  to  zero  causes  the 
stress  test  to  calculate  a  risk-based  capital 
level  that  is  comparable  to  regulatory  capital, 
which  includes  reserves.  Thus,  the  risk-based 
capital  requirement  contains  the  regulatory 
capital  required,  including  reserves.  The 
amount  of  total  capital  that  is  allocated  to  the 
reserve  account  is  determined  by  GAAP.  The 
guarantee  rates  applied  in  the  stress  test  are: 
Post-1996  Act  Farmer  Mar  I  assets  (50  bp); 
pre-1996  Act  Farmer  Mar  I  assets  (25  bp); 
and  Fanner  Mar  II  assets  (25  bp). 

(4)  Elements  related  to  earnings  rates  and 
funding  costs.  (A)  The  stress  test  can 
accommodate  numerous  specifications  of 
earnings  and  funding  costs.  In  general,  both 
relationships  are  tied  to  the  10-year  CMT 
interest  rate.  Specifically,  each  investment 
account,  each  loan  item,  and  each  liability 
account  can  be  specified  as  fixed  rate,  or 
fixed  spread  to  the  10-year  CMT  with  initial 
rates  determined  by  actual  data.  The  stress 
test  calculates  specific  spreads  (weighted 
average  yield  less  initial  10-year  CMT)  by 
category  from  the  weighted  average  yield 
data  supplied  by  Farmer  Mac  as  described 
earlier.  For  example,  the  fixed  spread  for 
Farmer  Mac  !  program  post-1996  Act 
mortgages  is  calculated  as  follows: 
Fixed  Spread  -  Weighted  Average  Yield  less 
10-year  C\rr 

0.014  =  0.0694—0.0554 

(B)  The  resulting  fixed  spread  of  1.40 
percent  is  then  added  to  the  10-year  CMT 
when  it  is  shocked  to  determine  the  new 
yield.  For  instance,  if  the  10-year  CMT  is 
shocked  upward  by  300  bp.  the  yield  on 
Farmer  Mat  I  Program  post-1996  Act  loans 
would  change  as  follows: 

Yield=Fixed  Spread+lO-year  CMT 
.0994=. 014+0854 

(C)  The  adjusted  yield  is  then  used  for 

income  calculations  when  generating  pro 
forma  financial  statements.  .-Ml  fixed  spread 
asset  and  liability  classes  are  computed  in  an 
identical  manner  using  starting  vields 
provided  as  data  input  ftom  Farmer  Mac.  The 
fixed  yield  option  holds  the  starting  yield 
data  constant  for  the  entire  10-year  stress  test 
period.  You  must  run  the  stress  test  using  the 
fixed  spread  option  for  all  accounts  except 
for  discontinued  program  arti\  jfies.  such  as 
Farmer  Mac  I  Program  loans  made  before  the 
1996  Act.  For  dis(  ontinued  loans,  the  fixed 
rate  specification  must  be  used  if  the  loans 
are  primarily  fixed  rate  mortgages. 

(5)  Elements  related  to  interest  rate  shark 
test.  As  described  earlier,  the  interest  rate 
shock  test  is  implemented  as  a  single  set  of 
forward  interest  rates.  The  stress  test  applies 
the  up-rate  scenario  and  down-rate  scenario 


separately.  The  stress  test  also  uses  the 
results  of  Farmer  Mac's  shock  test,  as 
described  in  paragraph  (3)  of  section  4.1  of 
this  appendix  entitled  Data  Inputs,  to 
calculate  the  estimated  effective  duration  of 
assets  and  liabilities  at  a  given  interest  rate 
change.  The  stress  test  uses  estimated 
effective  duration  information  to  construct  a 
linearly  interoolated  schedule  that  relates  a 
change  in  interest  rates  to  a  change  in  the 
market  value  of  assets  and  liabilities.  For 
instance,  if  interest  rates  are  shocked  upward 
by  262  bp,  the  linearljr interpolated  effective 
estimated  duration  is  -  1.389  years  given 
Farmer  Mac's  interest  rate  measurement 
results  at  250  and  300  bp  of  -  1.395  and 
-  1,373  years,  respectively.  The  stress  test 
uses  the  linearly  interpolated  estimated 
effective  duration  for  assets  to  calculate  the 
market  value  change  by  multiplying  duration 
with  the  total  value  of  on-balance  sheet  assets 
and  with  the  change  in  interest  rates.  An 
identical  procedure  must  be  followed  for 
computing  the  market  value  change  in 
liabilities  for  a  change  in  interest  rates. 

4.3    Risk  Measures. 

a.  This  section  describes  the  elements  of 
the  stress  test  in  the  worksheet  named  "Risk 
Measures"  that  reflect  the  interest  rate  shock 
and  credit  loss  requirements  of  the  stress  test. 

b.  As  described  in  section  3.1  of  this 
appendix,  the  stress  test  applies  the  statutory 
interest  rale  shock  to  the  initial  10-year  CMT 
rate.  It  then  generates  a  series  of  fixed  annual 
interest  rates  for  the  10-year  stress  period  that 
serve  as  an  index  for  earnings  yields  and  cost 
of  funds  rates  used  in  the  stress  test.  See  the 
"Risk  Measures"  worksheet  for  the  resulting 
interest  rate  series  used  in  the  stress  test. 

c.  The  blended  loss  rates  by  state,  as 
described  in  section  2.5  of  this  appendix 
entitled  Calculation  of  Loss  Rates  for  Use  in 
the  Stress  Test,  are  entered  into  the  "Risk 
Measures"  worksheet  and  applied  to  the  loan 
balances  that  exist  in  each  state  as  reported 
in  the  initial  loan  portfolio  of  Farmer  Mac. 
The  initial  distribution  of  loan  balances  by 
state  is  used  to  allocate  new  loans  that 
replace  loan  products  that  roll  off  the  balance 
sheet  through  time.  The  loss  rates  are  applied 
both  to  the  initial  volume  and  to  new  loan 
volume  that  replaces  expiring  loans.  The 
total  life  of  loan  losses  that  are  expected  at 
origination  are  then  allocated  through  time 
based  on  a  set  of  user  entries  describing  the 
time-path  of  losses. 

d.  The  loss  rates  estimated  in  the  credit 
risk  component  of  the  stress  test  are  based  on 
an  origination  year  concept,  adjusted  for  loan 
seasoning.  All  losses  arising  from  loans 
originated  in  a  particular  year  are  expressed 
as  a  percent  of  that  year's  originated  loan 
volume  irrespective  of  when  the  losses 
actually  occur.  The  allocations  of  the 
origination  year  loss  rates  that  must  be  used 
are  43  percent  to  year  1,17  percent  to  year 

2,  16  percent  to  year  3,  and  3.4  percent  for 
the  remaining  years.  The  total  allocated 
losses  in  any  year  are  expressed  as  a  percent 
of  loan  volume  in  that  year  to  reflect  the 
conversion  to  exposure  year. 

4.4     Loan  and  Cashflow  Accounts. 

The  worksheet  called  "Loan  and  Cashflow 
Data  "  contains  the  categorized  loan  data  and 


cashflow  accounting  that  is  used  in  the  stress 
test  in  generating  the  projections  of  Farmer 
Mac's  performance  and  condition.  As  can  be 
seen  in  the  worksheet,  the  steady-state 
formulation  results  in  account  balances  that 
remain  constant  except  for  the  effects  of 
discontinued  programs.  For  assets  with 
maturity  under  1  year,  the  results  are 
reported  for  convenience  as  though  they 
matured  only  one  time  per  year  with  the 
additional  convention  that  the  earnings/cost 
rates  are  annualized.  For  the  pre-1996  Act 
assets,  maturing  balances  are  added  back  to 
post-1996  Act  account  balances.  The  liability 
accounts  are  used  to  satisfy  the  accounting 
identity.  In  addition  to  the  replacement  of 
maturities  under  a  steady-state,  liabilities  are 
increased  to  reflect  net  losses  or  decreased  to 
reflect  resulting  net  gains.  Adjustments  must 
be  made  to  the  long-and  short-term  debt 
accounts  to  maintain  the  same  relative 
proportions  as  existed  at  the  beginning 
period  from  which  the  stress  test  is  run.  The 
primary  receivable  and  payable  accounts  are 
also  maintained  on  this  worksheet,  as  is  a 
summary  balance  of  the  volume  of  loans 
subject  to  credit  losses. 

4.5    Income  Statements. 

a.  Information  related  to  income 
performance  through  time  is  contained  in  the 
worksheet  called  "Income  Statements." 
Information  from  the  first  period  balance 
sheets  is  used  in  conjunction  with  the 
earnings  and  cost-spread  relationships  from 
Farmer  Mac  supplied  data  to  generate  the 
first  period's  income  statement.  The  same  set 
of  accounts  is  maintained  in  this  worksheet 
as  "Loan  and  Cashflow  Accounts"  for 
consistency  in  reporting  each  annual  period 
of  the  10-year  stress  period  of  the  test.  The 
income  from  each  interest-bearing  account  is 
calculated,  as  are  costs  of  interest-bearing 
liabilities.  In  each  case,  these  entries  are  the 
associated  interest  rate  for  that  period 
multiplied  by  the  account  balances. 

b.  The  credit  losses  described  in  section  2.0 
of  this  appendix,  entitled  Credit  Risk,  are 
transmitted  through  the  provision  account  as 
is  any  change  needed  to  re-establish  the 
target  reserve  balance.  For  determining  risk- 
based  capital,  the  reserve  target  is  set  to  zero 
as  described  in  section  4.2  of  this  appendix 
entitled  Assumptions  and  Relationships. 
Under  the  income  tax  section,  you  must  first 
determine  whether  it  is  appropriate  to  carry 
forward  tax  losses  or  recapture  tax  credits. 
The  tax  section  then  establishes  the 
appropriate  income  tax  liability  that  permits 
the  calculation  of  final  net  income  (loss) 
which  is  credited  (debited)  to  the  retained 
earnings  and  the  paid-in  capital  account. 

4.6    Balance  Sheets. 

a.  The  worksheet  named  "Balance  Sheets" 
is  used  to  construct  pro  forma  balance  sheets 
from  which  the  capital  calculations  can  be 
performed.  As  can  be  seen  in  the  Excel 
spreadsheet,  the  worksheet  is  organized  to 
correspond  to  Farmer  Mac's  normal  reporting 
practices.  Asset  accounts  are  built  from  the 
initial  financial  statement  conditions,  and 
loan  and  cashflow  accounts.  Liability 
accounts  including  the  reserve  account  are 
likewise  built  from  the  previous  period's 
results  to  balance  the  asset  and  equity 
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positions.  The  equity  section  uses  initial 
conditions  and  standard  accounts  to  monitor 
equity  through  time.  The  equity  section 
maintains  separate  categories  for  increments 
to  paid-in-capital  and  retained  earnings  and 
for  mark-to-market  effects  of  changes  in 
account  values.  The  process  described  below 
in  the  "Capital"  worksheet  uses  the  initial 
retained  earnings  and  paid-in-capital  account 
to  test  for  the  change  in  initial  capital  that 
permits  conformance  to  the  statutory 
requirements.  Therefore,  these  accounts  must 
be  maintained  separately  for  test  solution 
purposes. 

b    I  fif  :n.irket  valuation  changes  due  to 
interest  rdto  movements  must  be  computed 
utilizing  the  linearly  interpolated  schedule  of 
estimated  effective  duration  information 
contained  in  the  "Assumptions  and 
R.|  in  inships"  worksheet.  The  stress  test 
,iM   i;  i^'s  the  change  in  the  market  value  of 
,-,-,,  Is  i  \  muitiplving  total  assets,  the  linearly 
i.'it.ri  "i.ited  estimated  effective  duration 
assets,  and  the  change  in  interest  rate.  The 
changes  in  the  market  values  of  liabilities  are 
calculated  in  a  similar  manner  using  total 
liabilities,  the  effective  estimated  duration  of 
liabilities,  and  the  change  in  interest  rate. 
The  changes  in  market  value  of  assets  and 
liabilities  are  then  netted  to  Farmer  Mac's 
capital  position.  This  approach  ensures  that 
the  value  of  capital  reflects  the  economic  loss 
or  gain  in  value  of  Farmer  Mac's  capital 
position  from  a  change  in  interest  rates. 

c.  The  stress  test  considers  Farmer  Mac's 
balance  sheet  as  consisting  primarily  of 
available-for-sale  assets.  Therefore,  Farmer 
Mac's  capital  position  should  reflect  mark-to- 
market  changes  in  the  value  of  assets  and 
liabilities.  This  approach  ensures  that  the 
stress  test  captures  interest  rate  risk  in  a 
meaningful  way  by  addressing  explicitly  the 
loss  or  gain  in  value  resulting  from  the 
change  in  interest  rates  required  by  the 
statute. 

d.  After  one  cycle  of  income  has  been 
calculated,  the  balance  sheet  as  of  the  end  of 
the  income  period  is  then  generated.  The 

Balance  Sheet"  worksheet  shows  the 
periodic  pro  forma  balance  sheets  in  a  format 
convenient  to  track  capital  shifts  through 
time. 


4.7     Capital. 

The  "Capital"  worksheet  contains  the 
results  of  the  required  capital  calculations  as 
described  below,  and  provides  a  method  to 
calculate  the  level  of  initial  capital  that 
would  permit  Fanner  Mac  to  maintain 
positive  capital  throughout  the  10-year  stress 
test  period. 

5.0  Capital  Calculations. 

a.  The  stress  test  computes  regulatory 
capital  as  the  sum  of  the  following: 

(1)  The  par  value  of  outstanding  common 
stock; 

(2)  The  par  value  of  outstanding  preferred 
stock; 

(3)  Paid-in  capital; 

(4)  Retained  earnings;  and 

(5)  Reserve  for  loan  and  guarantee  losses. 

b.  Inclusion  of  the  reserve  account  in 
regulatory  capital  is  an  important  difference 
compared  to  minimum  capital  as  defined  by 
the  statute.  Therefore,  the  calculation  of 
reserves  in  the  stress  test  is  also  important 
because  reserves  are  reduced  by  loan  and 
guarantee  losses.  The  reserve  account  is 
linked  to  the  income  statement  through  the 
provision  for  loan  loss  expense  (provision). 
Provision  expense  reflects  the  amount  of 
current  income  necessary  to  rebuild  the 
reserve  account  to  acceptable  levels  after  loan 
losses  reduce  the  account  or  as  a  result  of 
increases  in  the  level  of  risky  mortgage 
positions,  both  off-and  on-balance  sheet. 
Provision  reversals  represent  reductions  in 
the  reserve  levels  due  to  reduced  risk  of  loan 
losses  or  loan  volume  of  risky  mortgage 
positions.  When  calculating  the  stress  test, 
the  reserve  is  maintained  at  zero  to  result  in 

a  risk-based  capital  requirement  that  includes 
reserves,  thereby  making  the  requirement 
comparable  to  the  statutory  definition  of 
regulatory  capital.  By  setting  the  reserve 
requirement  to  zero,  the  capital  position 
includes  all  financial  resources  Farmer  Mac 
has  at  its  disposal  to  withstand  risk. 

5. 1  Method  of  Calculation. 

a.  Risk-based  capital  is  calculated  in  the 
stress  test  as  the  minimum  initial  capital  that 
would  permit  Farmer  Mac  to  remain  solvent 
for  the  following  10  years.  To  this  amount. 


an  additional  30  percent  is  added  to  account 
for  managerial  and  operational  risks  not 
reflected  in  the  specific  components  of  the 
stress  test. 

b.  The  relationship  between  the  solvency 
constraint  (i.e.,  future  capital  position  not 
less  than  zero)  and  risk-based  capital 
requirement  reflects  the  appropriate  earnings 
and  funding  cost  rates  that  may  vary  through 
time  based  on  initial  conditions.  Therefore, 
the  minimum  capital  at  a  future  point  in  time 
cannot  be  directly  used  to  determine  the  risk- 
based  capital  requirement.  To  calculate  the 
risk-based  capital  requirement,  the  stress  test 
includes  a  section  to  solve  for  the  minimum 
initial  capital  value  that  results  in  a 
minimum  capital  level  over  the  10  years  of 
zero  at  the  point  in  time  that  it  would 
actually  occur.  In  solving  for  initial  capital, 
you  must  assume  that  reductions  or  additions 
to  the  initial  capital  accounts  are  made  in  the 
retained  earnings  accounts,  and  are  balanced 
in  the  debt  accounts  at  terms  proportionate 
to  initial  balances  (same  relative  proportion 
of  long-  and  short-term  debt  at  existing  initial 
rates).  Because  the  initial  capital  position 
affects  the  earnings,  and  hence  capital 
positions  and  appropriate  discount  rates 
through  time,  the  initial  and  future  capital 
are  simultaneously  determined  and  must  be 
solved  iteratively.  To  implement  this 
calculation,  you  can  either  find  the 
reduction/increase  in  initial  capital  needed 
that  results  in  a  zero  excess  minimum  capital 
balance  or  utilize  the  "solver  "  utility  of  Excel 
to  more  efficiently  locate  the  solution.  The 
resulting  minimum  initial  capital  from  the 
stress  test  is  then  reported  on  the  "Capital" 
worksheet  of  the  stress  test.  The  "Capital" 
worksheet  includes  an  element  that  uses 
Excel's  "solver"  capability  to  calculate  the 
minimum  initial  capital  that,  when  added 
(subtracted)  from  initial  capital  and  replaced 
with  debt  results  in  a  minimum  capital 
balance  over  the  following  10  years  of  zero. 

Dated:  Novembers,  1999, 
Vivian  L.  Fortis, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Dnc.  99-29214  Filed  1 1-10-99;  8:45  am] 
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The  President 


Presidential  Documents 


Notice  of  NovembfT   10.   1999 


Continuation  of  Emeroenc  \    Reoardinq  Weapons 
of  Mass  Destruction 


On  NovembPF  14  1994,  by  Executive  Order  12938,  I  declared  a  national 
emergencv  witii  lespect  to  the  unusual  and  extraordinary  threat  to  the  na- 
tioncii  Mi  urity,  foreign  policy,  and  economy  of  the  United  States  posed 
by  the  proliferation  of  nuclear,  biological,  and  chemical  weapons  ("weapons 
of  mass  destruction"]  and  the  means  of  delivering  such  weapons.  Because 
the  p:tilif(>ration  of  wp.ipons  of  mass  destruction  and  the  means  of  delivering 
them  continues  ti  pose  an  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States,  the  national 
emeroenc  \  first  declared  on  November'l4,  1994,  and  extended  on  November 
14.  199,5.  Xovenil.Mi  12  1996.  November  13,  1997,  and  November  12,  1998. 
must  continue  m  eifec ;  !)t.vond  November  14,  1999.  Therefore,  in  accordance 

^ne  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
!ion,il  MHiergency  declared  in  Executive  Order  12938. 


with   section   2(!2Uij 
1  rtin  ''ontmuing  the 


This    notice    ^li, 
to  the  Congress. 
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934 60654 

948 61506,61507 

31  CFR 

Ch   V 60660 

538 58789 

550 58789 

560 58789 

32  CFR 

199 ..60671 

33  CFR 

100 59623 

117 59123.  59624,  60672, 

60673,  60674,  61206,  61207, 
61518.  61519,  61520,  61521 

165  61051,61209 

Proposed  Rules: 

110 60399 

117       61561 

34  CFR 

668 58974, 

59016,59060 
682 58938, 

59016 
685 58938, 

59016 

Proposed  Rules: 

611 60632 

36  CFR 

211  60675 

Proposed  Rules: 

Ch.  XI 60753 


5 61563 

13 61563 

37  CFR 

Proposed  Rules: 

1 59701 

201 59140 

39  CFR 

20 60106 

40  CFR 

51 58792 

52 59625,  59629,  59633 

59635.  59638.  59642.  59644. 

60109.  60343.  60346.  60678. 

60681.  60683.  60687.  60688, 

61213,  61217.  61522  61523 

62 59648.  60689 

63 59650 

68 59650 

131 61182 

180 59652,  60112 

300 60121.  61526 

Proposed  Rules: 

52 59703.  59704,  59705. 

59706.  60400.  60401.  60759, 
61046.  61051.  61239.  61572 

62 59718 

63 59719 

68 59719 

81 60478 

82 59141 

86 60401 

141 59245 

142 59245 

180 58792 

300 61051 

41  CFR 

101 59591 

101-11 60348 

102 59591 

42  CFR 

61 61218 

409 60122 

410 59379 

411 59379.  60122 

413 60122 

414 59379 

415 59379 

485 59379 

489       60122 

Proposed  Rules: 

431 60882 

433 60882 

435 60882 

457 60882 

43  CFR 

4-4    58986 

44  CFR 

65 60706.  60709 

67        60711 

Proposed  Rules: 

67 60759 

45  CFR 

Proposed  Rules: 

160 59918 

161 59918 

162 59918 

163 59918 


164 59918 

47  CFR 

Ch.  1 61527 

0 60122.  60715.  61022 

1  59656.  60122,  60715 

2 60123 

20 59656,  60126 

21 60715 

27 60715 

54 60349 

61 60122 

68 60715 

69 60122,  60349 

73 59124,  59655.  60131 

76 60131 

90 59148,  60123,  60715 

95 59656 

101 59663 

Proposed  Rules: 

1 59719 

20 59719 

43 59719 

73 59147.  59148.  59728. 

60149.  60150,  60151.  61054. 

61239 

90 59148.  60151 

48  CFR 

201 58908 

204 61028 

208 61030 

209 61028 

213 58908 

215 61031 

225 61028 

242 61028 

247 61028 

251 61030 

Proposed  Rules: 

211 61056 

49  CFR 

171 61219 

172 61219 

240 60966 

601 61033 

Proposed  Rules: 

Ch.  II 59046 

209 59046 

552 60556 

571 60556 

585 60556 

595 60556 

50  CFR 

17 58910 

20 61532 

222 60727 

600 60731 

622 59126,  60132 

635 58793 

640 59126 

648 60359,  61220 

660 59129 

Proposed  Rules: 

16 59149 

17 58934,  59729 

622 59152,  59153,60151. 

60402 

648 59156 

654 59153 

660 60402 

679 58796.  59730.  60157 
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REMINDERS 

The  Items  in  this  list  were 
editorially  complied  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  12. 
1999 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  nuaiity  implementation 
plans,  approval  and 
promulgation:  various 
States 
Connecticut:  published  11- 

12-99 
Illinois:  published  9-13-99 
Kentucky:  published  9-13-99 
Tennessee,  published  9-13- 

99 
Superfund  program 
National  oil  ana  hazardous 

substance  contingency 

plan — 

National  priorities  list 
update:  published  il- 
12-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services" 
Truth-in-billing  and  billing 
format:  common  sense 
principles 

Effective  and  compliance 
dates;  published  10-12- 
99 

FEDERAL  ELECTION 
COMMISSION 

Contnbution  and  expenditure 
limitations  and  prohibitions: 
Limited  liability  companies; 
treatment;  transmittal  to 
Congress 

Effective  date;  published 
10-12-99 
Presidential  pnmary  and 
general  election  candidates, 
public  financing: 
Eligibility  requirements  and 
funding  expenditure  and 
repayment  procedures 
Effective  date,  published 
11-12-99 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  assistance 
Public  assistance  program 
administration:  redesign: 
published  10-12-99 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Consolidated  obligations; 
loint  and  several  liability 


allocation    Dublished  10- 

12-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  ana 
abandoned  mine  iand 
reclamation  plan 
submissions: 

West  Virginia:  published  li- 
^2-99 

LABOR  DEPARTMENT 

Workforce  Investment  Act  of 
1998:  implementation  of 
nondiscrimination  and  equal 
opportunity  provisions; 
published  1 1-12-99 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Longshonng  and  manne 
terminals:  safety  and  health 
standards 
Reporting  and  recordkeeping 

requirements   published 

11-12-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations 
Flonda.  published  10-13-99 
Illinois   published  i" -12-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Boeing:  published  10-7-99 
Bombardier:  published  10-8- 
99 

British  Aerospace;  published 

10-8-99 
Eurocopter  France: 

published  10-8-99 
McDonnell  Douglas 

published  10-7-99 
Raytheon:  published  10-7-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Fruits,  vegetables,  and  other 

products,  processed. 

Destination  market 
inspections:  fees: 
comments  due  by  11-19- 
99:  published  9-20-99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Healtti 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 


Hog  cholera;  importation 
and  in-transit  movement 
of  fresh  pork  and  pork 
products  from  Mexico  into 
U.S.;  comments  due  by 
11-15-99;  published  9-15- 
99 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Child  nutntion  programs. 
National  school  lunch, 
school  breakfast,  summer 
food  service,  and  child 
and  adult  care  food 
programs;  vegetable 
protein  products 
requirements  modification; 
comments  due  by  11-19- 
99;  published  8-25-99 
Correction;  comments  due 

by  11-19-99;  published 

9-3-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Enaangerea  ana  threatened 
species 

Sea  turtle  conservation; 

shnmp  trawling 

requirements — 

Matagorda  Bay.  TX. 
inshore  waters,  limited 
tow  times  use  as 
alternative  to  turtle 
excluder  devices; 
comments  due  by  11- 
18-99:  published  10-25- 
99 
Fishery  conservation  and 
management 
Alaska,  fishenes  of 

Exclusive  Economic 

Zone — 

Gulf  of  Alaska  and  Benng 
Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  11- 
15-99   published  10-1- 
99 

DEFENSE  DEPARTMENT 

Acquisition  regulations 

Commercial  items:  domestic 
source  restnctions. 
com.ments  due  by  11-15- 
99:  published  9-14-99 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
Program,  small  business 
opportunities,  comments 
due  by  11-15-99; 

published  9--4-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation    vanous 
States 
California,  comments  due  by 

11-17-99;  published  10- 

18-99 


Nevada;  comments  due  by 
11-15-99;  published  11-3- 
99 

New  Jersey;  comments  due 

by  11-15-99;  published 

10-14-99 
New  York;  comments  due 

by  11-15-99;  published 

10-14-99 

North  Carolina;  comments 

due  by  11-15-99; 

published  10-15-99 
Hazardous  waste  program 
authonzations: 
Georgia;  comments  due  by 

11-15-99:  published  10- 

14-99 

Hazardous  waste: 
Cement  kiln  dust; 
management  standards; 
comments  due  by  11-18- 
99;  published  8-20-99 

Pesticide  programs: 

Antimicrobial  pesticide 
products,  registration 
procedures  and  labeling 
standards;  comments  due 
by  11-16-99;  published  9- 
17-99 

Pesticides:  toterances  in  food, 
animal  feeds,  and  raw 

agricultural  commodities 
Cyromazine:  comments  due 

by  11-15-99,  published  9- 

15-99 

Correction;  comments  due 
by  11-15-99:  published 
10-20-99 
Radiation  protection  programs: 
Rocky  Flats  Environmental 
Technology  Site;  waste 
charactenzation  program, 
documents  availability, 
comments  due  by  11-17- 
99:  published  10-18-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments 
Nevada,  comments  due  by 
11-15-99;  published  9-29- 
99 

Radio  stations:  table  of 
assignments: 

New  York;  comments  due 
by  11-15-99;  published 

10-6-99 

FEDERAL  RESERVE 
SYSTEM 

Equal  credit  opportunity, 
electronic  fund  transfers, 
consumer  leasing,  truth  in 
lending,  and  truth  in  savings 
(Regulations  B    E.  M,  Z, 
and  DD): 

Disclosure  requirements; 
delivery  by  electronic 
communication:  comments 
due  by  11-15-99. 
published  10-25-99 
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FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Privacy  Act,  implementation; 
comments  due  Dy  11-15-99; 
published  9-15-99 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules 
Home  insulation,  labeling 
and  advertising, 
comments  due  by  11-15- 
99,  published  9-1-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAB) 

Federal  Supply  Schedules 
Program,  small  business 
opportunities,  comments 
due  by  11-15-99: 
published  9-14-99 
Federal  travel 

Conference  planning  costs 
comments  due  by  11-15- 
99;  published  9-15-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Biological  products 

Blood,  blood  components, 
and  blood  derivatives 
deferred  donors 
notification  requirements, 
comments  due  by  11-17- 
99:  published  8-19-99 

Human  blood  donors 
testing  for  evidence  of 
infection  due  to 
communicable  disease 
agents:  requirements; 
comments  due  by  11-17- 
99:  published  8-19-99 

Plasma  derivatives  and 
other  blood-denved 
products,  tracking  and 
notification  requirements 
comments  due  by  11-17- 
99,  published  8-19-99 
Human  drugs 

Narcotic  drugs  use  m 
maintenance  and 
detoxification  treatment  of 
narcotic  dependence 
(opioid  addiction), 
comments  due  by  11-19- 
99:  published  7-22-99 

Topical  otic  products  (OTC^ 
for  drying  water-clogged 
ears:  final  monograph 
amendment,  comments 
due  by  11-15-99: 
published  8-17-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Public  Health  Service 

Human  drugs 
Narcotic  drugs  use  in 
maintenance  and 
detoxification  treatment  of 


narcotic  dependence 
(opioid  addiction); 
comments  due  by  11-19- 
99;  published  7-22-99 

HOUSING  AND  URBAN 

DEVELOPMENT 
DEPARTMENT 

Mortgage  and  loan  Insurance 
programs: 

Single  family  mortgage 
Insurance — 

Homeowner  downpayment 
sources;  comments  due 
by  11-15-99;  published 
9-14-99 
Public  and  Indian  housing: 
Public  housing  agency 
consortia  and  joint 
ventures;  comments  due 
by  11-15-99;  published  9- 
14-99 
Public  housing 
homeownership  programs; 
comments  due  by  11-15- 
99    published  9-14-99 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  tnreatenea 
species: 

Columbian  white-tailed  deer; 
Douglas  County 
population  delisting; 
comments  due  by  11-18- 
99    Dubiisned  11-3-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abanaoned  mine  land 
reclamation  plan 
submissions; 

Arkansas,  comments  due  by 
11-17-99;  published  10- 
18-99 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copynght  office  and 
procedures: 

Non-subscnption  digital 
transmissions:  notice  and 
recordkeeping:  comments 
due  by  11-17-99; 
published  11-2-99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Federal  Supply  Schedules 
Program;  small  business 
opportunities;  comments 
due  by  11-15-99; 
published  9-14-99 
Grant  and  cooperative 
agreement  recipients; 
administrative  requirements 
'eduction:  comments  due  by 
11^5-99,  published  9-16-99 
NATIONAL 

COUNTERINTELLIGENCE 
CENTER 

Freedom  of  Information  Act, 
Pnvacy  Act,  and  Executive 


Order  12958, 

implementation,  comments 
due  by  11-15-99;  published 
9-14-99 

NUCLEAR  REGULATORY 
COMMISSION 

Radiation  protection  standards: 
Solid  materials  release  at 
licensed  facilities, 
regulatory  framework; 
comments  due  by  11-15- 
99:  published  6-30-99 

Rulemaking  petitions 
Nuclear  Energy  Institute: 
comments  due  by  11-16- 
99,  published  9-2-99 

STATE  DEPARTMENT 

Inter-Amencan  Convention  on 
International  Commercial 
Arbitration  Commission: 
procedure  rules,  comments 
due  by  11-18-99,  published 
10-4-99 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades; 
Port  of  Hampton  Roads, 
OPSAIL  2000;  comments 
due  by  11-15-99; 
published  9-30-99 
Uninspected  vessels: 
Towing  vessels:  fire 
protection  measures, 
comments  due  by  11-18- 
99;  published  10-19-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Boeing:  comments  due  by 

11-15-99:  published  10-1- 

99 
Bombardier:  comments  due 

by  11-15-99:  published 

10-14-99 
British  Aerospace: 

comments  due  by  11-15- 

99:  published  10-14-99 
Hartzell  Propeller,  Inc; 

comments  due  by  11-19- 

99:  published  9-20-99 
Sikorsky:  comments  due  by 

11-16-99:  published  9-17- 

99 
Teledyne  Continental 

fvlotors:  comments  due  by 

11-15-99;  published  9-15- 

99 
Class  E  airspace;  comments 
due  by  11-19-99;  published 
10-5-99 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 

transportation — 


Packages  intended  for 
transportation  m 
international  commerce: 
limited  extension  of 
requirements  for 
labeling  materials 
poisonous  by  inhalation; 
comments  due  by  11- 
15-99:  published  9-16- 
99 
Packages  intended  for 
transportation  in 
international  commerce; 
limited  extension  of 
requirements  for 
labeling  materials 
poisonous  by  inhalation; 
correction:  comments 
due  by  11-15-99: 
published  9-24-99 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 

Firearms  Bureau 

Alcoholic  beverages: 
Wine:  labeling  and 
advertising — 
Additional  ameliorating 
matenal  m  certain 
wines:  comments  due 
by  11-15-99:  published 
9-16-99 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  con|unction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  ai  ritlp.// 
www, nara.gov/fedreg. 

The  text  of  laws  is  not 
published  m  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents. 
U,S,  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808),  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/nara/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  437/P.L.  106-91 

To  designate  the  United 
States  courthouse  under 
construction  at  333  Las  Vegas 
Boulevard  South  in  Las 
Vegas.  Nevada,  as  the  "Lloyd 
D   George  United  Stales 
Courthouse."  (Nov    9,  1999; 
113  Stat.  1308) 

S.  1652/P.L.  106-92 

To  designate  the  Old 
Executive  Office  Building 
located  at  17th  Street  and 
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Pennsylvania  Avenue,  NW    in 
Washington    District  of 
Columbia,  as  the  "Dwighf  D. 
Eisenhower  Executive  Office 
Building  '    (Nov.  9,  1999;  113 
3:a'    '3091 

Liist   I  ist   Novcnihcr   10,    )99» 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  IS  a  free  electronic  mail 
'lotification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  www.gsa.gov/ 

archives/Dublaws-i  html  or 

listservca www.gsa.gov  .vith 
•ne  fonowing  text  message; 

SUBSCRIBE  PUBLAWS-L 

^our  Name 


Note:  This  service  is  strictly 

for  E-mail  notification  of  new 
laws   The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 
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The  Federal  Register  is  published  daily  n 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscnption.  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
composing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  m  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscnbers  as  issued. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 

applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendeif  of  Documents.  Prices  of 
r-ew  Oooks  are  listed  in  the  'irst  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  3206-AI86 

Prevailing  Rate  Systems:  Definition  of 
Napa  County,  CA.  to  a 
Nonappropriated  Fund  Wage  Area 

agency:  Office  of  Personnel 

Management. 

ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Office  of  Personnel 

.Manasement  is  is.suing  an  interim  rule 
that  will  define  Napa  County. 
California,  as  an  area  of  application  to 
the  Solano.  CA.  nonappropriated  fund 
(NAFi  Federal  Wage  Sy.'stem  (FWS) 
wage  area,  Thi.s  change  is  necessary 
because  there  will  be  NAF  FWS 
employees  stationed  in  Napa  County, 
and  the  countv  is  not  currently  defined 
tri  an  .\AF  wage  area. 

DATES:  This  interim  rule  is  effective  on 
December  I.t.  1999.  Comments  must  be 
received  by  December  15.  1999. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  ].  Winstead.  Assistant 
Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management.  Room 
7H31,  1900  E  Street  .\W..  Washington, 
DC  20415-8200,  or  FAX:  [202)  606- 
4264. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Hopkins.  i202)  606-2848,  FAX' 
(202)  606-0824.  or  email: 
idhopkin(3.opm.gov 

SUPPLEMENTARY  INFORMATION: 

The  Office  of  Personnel  Management 
(OPM)  is  redefining  the  Solano. 
California,  Federal  Wage  System  (FWS! 
nonappropriated  fund  (NAF)  wage  area 
to  add  Napa  County.  CA.  as  an  area  of 
application.  The  Army  and  Air  Force 
Exchange  Ser\-ice  (AAFES)  recently 
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acquired  the  Yountville  Retail  Facility 
located  in  Napa  County  and  plans  to 
staff  the  new  activity  with 
approximately  eight  employees,  two  of 
whom  will  be  paid  under  the  FWS. 
Under  section  532.219  of  title  5,  Code  of 
Federal  Regulations,  each  NAF  wage 
area  "shall  consist  of  one  or  more 
sun-ey  areas,  along  with  nonsurvey 
areas,  having  nonappropriated  fund 
employees."  Currently,  the  Solano  wage 
area  consists  of  one  survey  county, 
Solano  County,  and  two  areas  of 
application  counties,  Marin  and 
Sonoma  Counties,  CA. 

Section  532.219  of  title  5,  Code  of 
Federal  Regulations,  lists  the  regulatory 
criteria  that  OPM  considers  when 
defining  FWS  wage  area  boundaries: 

(i)  Proximity  of  largest  activity  in  each 
county; 

(ii)  Transportation  facilities  and 
commuting  patterns:  and 

(iii)  Similarities  of  the  counties  in: 

(A)  Overall  population; 

(B)  Private  employment  in  major 
industry  categories:  and 

(C)  Kinds  and  sizes  of  private 
industrial  establishments. 

Based  on  an  analysis  of  the  regulators- 
criteria  for  defining  NAF  wage  areas, 
OPM  is  defining  Napa  County,  CA,  as  an 
area  of  application  to  the  Solano,  CA, 
NAF  FWS  wage  area.  The  Federal 
Prevailing  Rate  Advisor\-  Committee, 
the  national  labor-management 
committee  responsible  for  advising 
OPM  on  matters  concerning  the  pay  of 
FWS  employees,  reviewed  and 
concurred  by  consensus  with  this 
change. 

Napa  County  does  not  meet  the 
regulatory  criteria  under  5  CFR  532.219 
to  be  established  as  a  separate  NAF 
wage  area:  however,  nonsurvey  counties 
may  be  combined  with  a  survey  area  to 
form  a  wage  area.  Therefore,  Napa 
County  will  be  defined  as  an  area  of 
application  to  an  existing  NAF  wage 
area.  The  closest  major  Federal 
installation  to  Yountville  is  Travis  Air 
Force  Base  (AFB)  in  the  Solano  survey 
area.  Travis  AFB  has  approximately  444 
NAF  FWS  employees.  "^  ountville  is 
approximately  43  km  (27  miles)  from 
Travis  AFB.  Commuting  patterns,  which  • 
indicate  that  1 1  percent  of  the  Napa 
County  resident  workforce  commutes  to 
work  in  the  Solano  survey  area,  favor 
the  Solano  wage  area.  Transportation 
facilities  consist  of  major  interstates  and 
highways  and  do  not  favor  one  wage 
area  more  than  another. 


A  review  of  employment  and  kinds 
and  sizes  of  industrial  establishments 
shows  that  the  Solano  survey  area  is 
composed  of  a  moderately  sized 
population  and  workforce  that  most 
closely  resembles  Napa  Count)'.  The 
Solano  survey  area  also  has  a  similar 
distribution  of  employment  in 
surveyable  industries  to  Napa  County, 
with  a  high  proportion  of  employment 
in  the  services  sector. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of 
title  5,  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 
general  notice  of  proposed  rulemaking. 
The  notice  is  being  waived  because  it  is 
necessary  to  define  Napa  County,  CA,  to 
an  NAF  wage  area  as  soon  as  possible 
to  set  pay  for  new  FWS  employees. 

Regulator}  Fiexibilit>  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
Office  of  Personnel  Management. 
Janice  R.  Lachance, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 


PART  532- 
SYSTEMS 


-PREVAILING  RATE 


1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  L.S.C.  5343,  5346:  §532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  wage  area 
listing  for  the  Solano,  California,  wage 
area  to  read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  5,{2— 
Nonappropriated  Fund  Wase  and 
Sur\ev  .^reas 


c:ai,iform.\ 
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SOLANO 

Sun'ey  Area 

California: 
Solano 

Area  of  Application.  Sun'ey  area  plus: 

California: 
Marin 
Napa 
Sonoma 

***** 

IFR  n.ic  qn-2qri8B  Filed  11-12-99:  8:45  am] 

BILLING  CODE  S325-01-P 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  210,  220  and  226 

[RIN0584-AB81] 

National  School  Lunch  Program, 
School  Breakfast  Program  and  Child 
and  Adult  Care  Food  Program: 
Amendments  to  the  Infant  Meal  Pattern 

agency:  Food  and  Nutrition  Service, 

1  sn.\ 

ACTION:  Interim  rule  with  request  for 

coinini'nt.s. 

SUMMARY:  This  rule  amends  the 
rt'ijulations  for  the  National  School 
Lunch  Program,  School  Breakfast 
Program  and  Child  and  Adult  Care  Food 
Program  to  eliminate  the  option  of 
serving  whole  cow's  milk  as  part  of 
reimbursable  meals  for  infants  under 
(ine  vear  of  age.  Instead,  schools  and 
institutions  are  required  to  serve  either 
breast  milk  or  iron-fortified  formula 
with  all  reimbursable  meals  served  to 
those  infants.  This  rule  responds  to 
scientific  data  demonstrating  that 
infants  who  consume  cow's  milk  during 
their  first  year  receive  an  inappropriate 
level  of  nutrients  and  experience  more 
nutrition-related  health  problems  than 
children  who  are  fed  breast  milk  or  iron- 
fortified  formula.  This  rule  also  amends 
the  definition  nf  "infant  formula" 
currently  in  the  Child  and  Adult  Care 
Food  Program  regulations  to  conform  to 
the  definition  of  "infant  formula"  for 
the  National  School  Lunch  and  School 
Breakfast  Programs,  because  the  latter 
tiefinition  more  accurately  describes  the 
role  of  formula  in  infants'  diet.  This  rule 
further  makes  technical  amendments  to 
the  regulations  and  charts  outlining  the 
hifant  Meal  Patterns  to  clarify  the  role 
of  breast  milk  in  these  programs. 
Finally,  this  regulation  authorizes 
reimbursement  for  meals  containing 
onlv  breast  milk.  These  amendments 
support  America's  breastfeeding 
promotion  campaign  and  the  Healthy 
People  2000  goal  of  increasing  the 


incidence  and  duration  of  breastfeeding 
to  at  least  75  percent  in  the  early 
postpartum  period  and  50  percent  at  5 
to  6  months  and  beyond,  by  increasing 
the  incentive  for  day  care  providers  to 
encourage  breast  feeding  and  will  result 
in  children  receiving  improved 
nutrition  benefits  during  their  first  year 
of  life. 

DATES:  This  rule  is  effective  December 
15,  1999.  To  be  assured  of 
consideration,  comments  must  be 
postmarked  on  or  before  May  15,  2000. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Robert  M.  Eadie,  Chief. 
Policy  and  Program  Development 
Branch,  Child  Nutrition  Division,  Food 
and  Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302  or  via  the  Internet  at 
CNDProposal@FNS.USDA.GOV.  All 
written  submissions  will  be  available  for 
public  inspection  in  Room  1007,  3101 
Park  Center  Drive,  Alexandria.  Virginia 
during  regular  business  hours  (8:30  a.m. 
to  5:00  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Eadie  at  the  above  address  or  by 
telephone  at  (703)  305-2620. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  under  Executive  Order  12866 
and  was  reviewed  by  the  Office  of 
Management  and  Budget. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4.  establishes  requirements  tor 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Food  and  Nutrition  Service 
generally  prepares  a  written  statement 
including  a  cost-benefit  analysis,  for 
proposed  and  final  rules  with  "Federal 
mandates"  that  may  result  in 
expenditures  to  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  the  Food  and 
Nutrition  Service  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  more  cost-effective  or  least 
burdensoine  alternative  that  achieves 
the  objectives  of  the  rule. 

This  interim  rule  contains  no  Federal 
mandates  (under  regulatory  provisions 
of  Title  II  of  the  UMRA)  for  State,  local 
and  tribal  governments  or  the  private 
sector  of  $100  milUon  or  more  in  any 
one  year.  Thus,  this  interim  rule  is  not 


subject  to  the  requirements  of  sections 
202  and  205  of  the  I.IMRA.  However,  a 
Regulatory  Cost/Benefit  Assessment  is 
provided  in  the  Appendix  to  this 
preamble. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  The  Under  Secretary'  for 
Food,  Nutrition  and  Consumer  Services 
has  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  infants  who 
would  be  affected  constitutes  a  tiny 
portion  of  th(>  total  participation  in 
these  programs.  The  principal  effect  of 
this  rule  will  be  to  enhance  the 
nutritional  benefit  of  meals  served  to 
infants  under  these  programs. 

Executive  Order  12372 

The  National  School  Lunch  Program. 
School  Breakfast  Program  and  Child  and 
Adult  Care  Food  Program  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555,  10.553 
and  10.558  respectively,  and  are  subject 
to  the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V,  and  final  rule-related 
notice  published  in  48  FR  29114.  June 
24.  1983). 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  requirements.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  included  in  this  rule  have 
been  previously  approved'by  the  Office 
of  Management  and  Budget  under 
clearances  0584-0006.  0584-0012  and 
0584-0055. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
EFFECTIVE  DATE  section  of  this  preamble. 
Prior  to  anv  judicial  challenge  to  the 
provisions  of  this  rule  or  the  application 
of  its  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted. 

In  the  National  School  Lunch  Program 
and  School  Breakfast  Program,  the 
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administrative  procedures  are  set  forth 

under  the  following  regulations:  (1) 
Sciiool  food  authority  appeals  of  State 
agency  findings  as  a  result  of  an 
administrative  review  must  follow  State 
agency  hearing  procedures  as 
•  ■stablished  pursuant  to  7  CFR  210.18{q); 
[2]  school  food  authority  appeals  of 
Food  and  Nutrition  Service  findings  as 
a  result  of  an  administrative  review 
must  follow  agency  hearing  procedures 
as  established  pursuant  to  7  CFR 
210.30(d){3);  and  (3)  State  agency 
appeals  of  State  Administrative  Expense 
fund  sanctions  under  7  CFR  235.11(b) 
must  follow  the  administrative  review 
process  as  established  pursuant  to  7 
CFR  23,5.11(0. 

In  the  Child  and  Adult  Care  Food 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  Institutions  must  follow 
administrative  appeal  procedures  as 
established  pursuant  to  7  CFR  226. 6(k); 
and  (2)  State  agency  or  institution 
appeals  of  procurement  matters  must 
follow  administrative  appeal  procedures 
to  the  e.xtent  required  bv  7  CFR  226.22 
and  7  CFR  301,5. 

Public  Participation 

In  accordance  with  the  requirements 
of  5  U.S.C.  553.  the  Under  Secretary  for 
Food.  Nutrition  and  Consumer  Services 
has  determined  that  good  cause  exists 
for  not  requiring  notice  and  comment 
before  making  this  rule  effective. 
Scientific  evidence  has  demonstrated 
that  infants  should  not  be  served  whole 
cow's  milk  before  their  first  birthday, 
because  it  does  not  provide  the 
appropriate  level  of  nutrients  needed  by 
very  voung  children  and  can  be 
detrimental  to  their  health  and 
development.  Because  of  the  importance 
of  maintaining  high  standards  of 
nutrition  in  the  school  meal  programs 
and  the  Child  and  Adult  Care  Food 
Program,  prior  notice  and  comment 
would  be  contrary  to  the  public  interest. 
As  specified  above,  the  Department  will 
consider  comments  submitted  in 
response  to  this  rulemaking  and  will 
address  those  comments  in  future 
rulemakings 

Background 

Sections  (9)(a)(l)(A)  and  17(g)(1)(A)  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1758  and  1766)  and  Section 
4(e)(lj(A)ofthe  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1773)  require  meals 
claimed  for  reimbursement  under  the 
National  School  Lunch  Program  f.NSLP), 
the  Child  and  Adult  Care  Food  Program 
(CACFP)  and  the  School  Breakfast 
Program  (SEP)  to  meet  nutrition 
requirements  established  bv  the 
Secretary  of  Agriculture.  Additionallv. 


Section  9(a)(2)(A)  of  the  National  School 
Lunch  Act  requires  that  lunches  served 
under  the  NSLP  offer  fluid  milk  as  a 
component. 

These  statutory  mandates  have  been 
implemented  bv  7  CFR  210.10  and 
210.10a  for  the  NSLP.  7  CFR  220.8  and 
220.8a  for  the  SBP  and  7  CFR  226.20  for 
the  CACFP.  all  of  which  include 
specific  meal  component  and  quantity 
requirements  for  children  under  one 
year  of  age.  The  principal  component 
for  meals  served  to  these  children  is 
either  breast  milk  provided  by  the 
infant's  mother  (which  could'include 
breast  milk  produced  by  a  wet  nurse)  or 
iron-fortified  infant  formula.  In 
addition,  while  the  Department 
recommends  that  either  breast  milk  or 
iron-fortified  formula  be  sensed  for  the 
entire  first  year  of  the  child's  life, 
schools  and  institutions  currently  have 
the  option  of  serving  whole  cow's  milk 
to  children  beginning  at  eight  months  of 
age  as  long  as  the  infants  consume  at 
least  one-third  of  their  calories  from  a 
balanced  mixture  of  cereal,  fruits, 
vegetables  and  other  foods  to  ensure 
that  the  child  receives  adequate  levels  of 
iron  and  vitamin  C. 

The  Department  originally  authorized 
serving  whole  cow's  milk  to  older 
infants  because  of  a  1983  policy 
statement  by  the  American  Academy  of 
Pediatrics  which  indicated  that,  at  that 
time,  there  was  no  convincing  evidence 
from  studies  demonstrating  that  cow's 
milk  is  harmful  for  children  older  than 
six  months  provided  they  consume 
adequate  supplementary  foods. 
Sub.sequent  studies  have  shown, 
however,  that  consumption  of  whole 
cow's  milk  can  be  detrimental  to  the 
health  of  infants  between  six  months 
and  one  year  of  age  as  well  as  younger 
infants. 

Most  seriously,  consumption  of  whole 
cow's  milk  can  lead  to  iron  deficiency. 
High  levels  of  calcium  and  phosphorus 
and  the  low  level  of  vitamin  C  in  whole 
cows  milk  mav  inhibit  an  infant's 
ability  to  absorb  iron  from  other  foods, 
including  iron-fortified  infant  cereals. 
Moreover,  whole  cow's  milk  has  been 
shown  to  cause  microscopic  bleeding 
and  nutritionally  significant  blood  loss 
from  an  infant's  gastrointestinal  tract 
during  the  second  six  months  of  life, 
thereby  promoting  the  development  of 
iron  deficiency  anemia.  Studies  suggest 
that  iron  deficiency  in  infancy  and  early 
childhood  may  lead  to  long-term 
changes  in  behavior  that  may  not  be 
reversed  later  even  by  taking  iron 
supplements  which  correct  the  iron 
deficiency  anemia.  In  contrast  to  these 
disadvantages  associated  with  whole 
cow's  milk  during  the  first  year  of  life, 
infants  who  are  fed  breast  milk  or  iron- 


fortified  formula  lor  ihe  entire  first  year 
of  life  generally  maintain  normal  iron 
status. 

In  addition  to  inadequate  iron  intake, 
infants  who  are  fed  whole  cow's  milk 
receive  low  levels  of  linolenic  acid  (an 
essential  fatty  acid)  and  vitamin  E.  On 
the  other  hand,  they  receive  excessive 
levels  of  sodium,  potassium,  chloride 
and  protein,  which  can  place  stress  on 
an  infant's  kidneys  and  could  be 
dangerous  for  infants  suffering  from 
medical  conditions  associated  with 
dehydration  (e.g..  diarrhea,  vomiting 
and  fever).  When  whole  cow's  milk  is 
fed  to  infants,  their  nutrient  intakes  are 
not  optimal,  and  their  nutritional  status 
may  be  altered,  with  the  most  dramatic 
effect  on  iron  status. 

Based  on  these  more  recent  findings, 
the  American  Academy  of  Pediatrics 
issued  a  policy  statement  in  1992  which 
concluded  that  whole  cow's  milk 
should  not  be  fed  to  infants  at  all  during 
the  first  year  of  life.  In  response  to  this 
statement,  the  Department  is  amending 
7  CFR  210.10(m).  210.10(n).  210.10a(h). 
210.10a(j),  220.8(i),  220.8afb)  and 
226.20(b)  to  eliminate  cow's  milk  as  an 
option  for  meals  served  to  infants  under 
one  year  of  age  and  to  require,  instead, 
that  all  reimbursable  infant  meals 
include  either  breast  milk  or  iron- 
fortified  formula. 


Reimbursement  for  Breast  Milk  Meals 

This  interim  rule  also  amends  the 
Infant  Meal  Pattern  regulations  to 
emphasize  the  desirability  of  feeding 
breast  milk  to  all  infants  under  one  year 
of  age  and  to  encourage  breast  milk 
feeding  by  authorizing  reimbursement 
for  meals  containing  only  breast  milk. 
Because  of  the  substantial  nutritional 
benefits  of  breast  milk,  the  regulations 
for  the  NSLP,  SBP  and  CACFP  permit 
breast  milk  or  iron-fortified  formula  for 
all  infant  meals  served  under  these 
programs  (7  CFR  210.10(m)(2). 
210.10a(h),  220.8(i).  220.8a(b)  and 
226.20(b),  respectively).  Under  the 
current  regulations,  however,  when 
breast  milk  is  the  only  component  in  an 
infant's  meal,  that  meal  may  not  be 
claimed  for  reimbursement  under  the 
school  meal  programs  or  the  CACFP. 
This  provision  reflects  the  overall 
requirement  that  meals  are  not  eligible 
for  reimbursement  when  all  items  are 
provided  by  the  child's  family  and,  as 
a  result,  the  provider  has  incurred  no 
expense  in  obtaining  the  food. 
However,  the  Department  is 
concerned  that  this  restriction  on 
reimbursement  does  not  reflect  the 
Department's  deep  commitment  to 
encouraging  consumption  of  breast  milk 
by  infants.  "Healthy  People  2000, 
National  Health  Promotion  and  Disease 
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PrpvcntiDii  ObiiHtivt's    issued  by  the 
U.S.  Department  uf  Hcdith  and  Human 
Services  in  goal  2.11  on  nutrition  and 
goal  14.9  on  maternal  and  infant  health 
recommend  that  America  should 
increase  the  incidence  and  duration  of 
breastfeeding  to  at  least  75  percent  in 
the  earlv  postpartum  period  and  50 
percent  at  r,  to  6  months  and  beyond. 
Al.su.  the  Food  and  Nutrition  Service 
strategic:  plan  includes  breast  feeding 
promotion  as  part  of  Objectives  3.2  and 
3.3.  and  Goal  3.2.1  of  the  Food  and 
Nutrition  Service  Annual  Performance 
Plan  provides  specific  annual  targets  for 
increasing  breastfeeding  in  support  of 
.America's  overall  objectives. 

In  other  programs,  notably  the  Special 
Supplemental  Nutrition  Program  for 
Women.  Infants  ami  Children,  the 
Department  has  been  actively  promoting 
breastfeeding,  and  restricting  its  use 
under  the  NSLP.  SBP  and  CACFP 
creates  an  inconsistency  that  tends  to 
undermine  this  position.  Therefore,  the 
Department  is  amending  the  program 
regulations  to  permit  reimbursement  for 
meals  served  to  infants  younger  than  8 
nu)nths  that  ciontain  onlv  breast  milk 
and  no  other  items  The  Department 
emphasizes  that  this  provision  applies 
onlv  to  meals  m  which  breast  milk  is  the 
onlv  required  item  and  is  being  adopted 
in  recognition  of  the  special 
contribution  breast  milk  makes  to  the 
health,  well-being  and  development  of 
the  child  This  provision  does  not  apply 
to  those  situations  in  which  infant 
formula  is  the  only  required  item  and  is 
provided  bv  the  parent   Moreover,  meals 
serveci  to  infants  h  muiillis  of  age  and 
older,  which  require  at  least  one  item  in 
addition  to  breast  milk,  continue  to  be 
ineligible  for  reimbursement  unless  the 
provider  also  furnishes  at  least  one  item. 

Minimum  Quantity  of  Breast  Milk 

The  current  Program  regulations 
require  providers  to  serve  minimum 
porti(ms  of  nifal  components,  including 
breast  milk,  in  f)rder  for  the  meal  to  be 
reimbursed.  The  Department  is  aware. 
however,  that  some  infants  consume,  on 
average,  less  than  the  minimum  serving 
of  breast  milk  (established  for  their  age 
group.  Consequently,  if  the  full  portion 
of  breast  milk  is  offered  to  an  infant  who 
does  not  cimsume  that  much,  some  of 
the  breast  milk  may  be  wasted.  Since 
breast  milk  is  provided  in  very  limited 
quantities,  the  Department  is  anxious  to 
( onserve  as  much  as  possible  of  this 
resource  Therefore,  in  this  interim  rule, 
the  Department  is  permitting  providers 
to  serve  less  than  the  minimum 
r(>gulatorv  serving  of  breast  milk  to 
infants  who  regularly  do  not  consume 
that  amount  of  breast  milk.  However,  if 
the  full  portion  is  not  initially  offered, 


the  provider  must  offer  additional  breast 
milk  if  the  infant  is  still  hungrv. 

The  Department  emphasizes  that  this 
provision  is  being  adopted  solely  in 
recognition  of  the  reduced  needs  of 
some  infants  and  the  desire  to  avoid 
wasting  already  limited  quantities  of 
breast  milk.  Therefore,  under  no 
circumstances  could  providers  offer  less 
than  the  stipulated  minimum  serving  of 
infant  formula  or  other  components  of 
the  meal  pattern. 

Technical  Clarifications  Regarding 
Service  of  Breast  Milk 

The  Department  is  also  incorporating 
a  number  of  technical  amendments  to 
clarify  certain  issues  with  regard  to 
breast  milk.  First,  while  the  regulations 
for  the  NSLP.  SBP  and  CACFP  permit 
breast  milk  to  be  substituted  for  iron- 
fortified  formula  (7  CFR  210.10(m)(2). 
210.10a(h).  220.8(i).  220.8a(bl  and 
226.20(b).  respectively),  there  is  no 
specific  mention  of  breast  milk  in  the 
regulatory  text  that  outlines  the  infant 
meal  patterns  for  these  programs. 
Therefore,  to  ensure  that  there  is  no 
confusion  on  this  point,  the  Department 
is  amending  the  appropriate  regulatory 
texts  outlining  the  infant  meal  patterns 
to  include  breast  milk  as  a  specific 
option  along  with  iron-fortified  formula. 

Moreover,  this  rule  adds  footnotes  to 
the  chart  in  7  CFR  226.20(b)(4)  to  clarify 
that  breast  milk  may  be  substituted  for 
infant  formula  for  aJl  meals  served  to 
infants  and  that  providers  may  serve 
less  than  the  minimum  portion  of  breast 
milk  to  infants.  This  rule  also  adds 
identical  charts  to  7  CFR  210  10(m), 
210.10a{h).  220.8(i)  and  220.8a(b). 

Definition  oflnfant  Formula 

The  Department  is  also  taking  this 
opportunity  to  make  a  technical 
amendment  to  the  CACFP  regulations  to 
conform  the  definition  of  "infant 
formula"  in  that  program  to  the 
definition  in  the  regulations  for  the 
NSLP  and  SBP.  Currently,  infant 
formula  is  described  in  7  CFR  226.2  as 
being  'intended  for  dietary  use  as  a  sole 
source  of  food.*   *   *"  The  regulations 
for  the  NSLP  and  SBP.  however,  define 
infant  formula  as  "intended  for  dietary 
use  solely  as  a  food  *   *   *." 

The  language  in  the  CACFP's 
definition  has  been  interpreted  by  some 
to  mean  that  infant  formula  is  the  onlv 
allowed  food  source.  The  definition  in 
the  school  program  regulations  avoids 
this  confusion  by  specifying  that  infant 
formula  is  to  be  used  only  as  a  source 
of  food  for  infants  and  not  as  the  only 
source.  In  the  interests  of  clarification. 
therefore,  this  rule  proposes  to  amend 
the  CACFP  regulations  to  conform  the 
definition  of  "infant  formula"  in  that 


program  to  the  definition  in  the  NSLP 
and  SBP  regulations.  The  Department 
emphasizes  that  this  is  not  a  substantive 
change  to  the  meal  requirements  for  the 
CACFP  but  is  a  technical  amendment  to 
clarifv  what  has  always  been  the  intent 
of  the  regulation. 

Care  and  Handling  of  Breast  Milk 

Finally,  as  consumption  of  breast  milk 
becomes  increasingly  prevalent  in  the 
NSLP.  SBP  and  CACFP.  meal  providers 
must  take  care  to  ensure  that  breast  milk 
is  stored  and  handled  properly  to 
prevent  possible  tainting  or  spread  of 
disease.  In  particular,  all  breast  milk 
given  to  the  provider  should  have  a 
label  stating  the  child's  name,  and 
providers  must  make  sure  that  each 
child  receives  only  the  breast  milk 
supplied  bv  its  mother  State  agencies 
should  include  breast  milk  handling 
techniques  as  part  of  their  training  and 
technical  assistance  activities,  and 
school  food  authorities  and  child  care 
sponsors  should  take  steps  to  make  all 
meal  providers  aware  of  the  importance 
of  this  issue. 

List  of  Subjects 

7  CFR  Part  210 

Commoditv  School  Program.  Food 
assistance  programs,  Grants  programs- 
education.  Grant  programs— health. 
Infants  and  children.  Nutrition, 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Food  assistance  programs.  Grant 
programs— education.  Grant  programs — 
health.  Infants  and  children.  Nutrition. 
Reporting  and  recordkeeping 
requirements.  School  breakfast  and 
lunch  programs. 

7  CFR  Part  226 

Day  care.  Food  assistance  programs. 
Grant  programs— health.  Infants  and 
children.  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

Accordingly  7  CFR  Parts  210.  220  and 
226  are  amended,  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows; 

Authority;  42  IJ.S.C.  1751-1760.  1779. 

2.  In  t?210,10: 

a.  Paragraph  (IKD  is  amended  by 
revising  the  fifth  sentence. 

b.  Paragraph  (m)(l)(i)  is  amended  by 
removing  the  words  "formula  or  milk" 
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. ip.fi  Hiding  in  their  place  the  words 
tiKMst  milk  or  iron-fortified  infant 
f'irmuia". 

'    Paragraph  (m)(2)  is  amended  by 
removing  the  ninth  and  tenth  sentences, 
revising  the  eleventh  sentence,  and 
adding  two  new  sentences  immediately 
following  the  eleventh  sentence. 

d.  Paragraphs  (m)(2)(i)  and 
(m)(2){ii)(A)  are  amended  by  adding  the 
words  "breast  milk  or"  between  the 
words  "of  and  "iron-fortified  infant 
formula"  each  time  they  appear. 

e.  Paragraph  (m)(2)(ii'i)(A)  is  revised. 
f  A  new  table  "Lunch  Pattern  for 

Infants"  is  added  after  paragraph 
(m](2)(iii)(C). 

g.  Paragraphs  (n)(3)(i).  (n)(3)ai)  and 
(n){3){iii)  are  amended  by  adding  the 
\\  ords  "breast  milk  or  iron-fortified" 
between  the  words  "of  and  "infant 
formula".  Paragraph  (n)(3)(iii)  is  further 


amended  by  removing  the  words  "or 
whole  fluid  milk". 

h.  Paragraph  (n)(3)(iv)  is  redesignated 
as  paragraph  (n)(4),  and  is  further 
amended  by  removing  the  word 
"paragraph"  and  adding  in  its  place  the 
words  "paragraphs  (n)(2)  and". 

i.  The  table  "Supplements  for  hifants" 
appearing  after  the  Meal  Supplement 
Chart  for  Children  in  newly 
redesignated  paragraph  {n)(4)  is  revised. 

The  revisions  and  additions  specified 
above  read  as  follows: 

§210  10     Nutrition  standards  for  iunches 
and  menu  planning  methods 
*  *  *  .  . 

0)*  *  * 

(D*   *   *  All  milk  served  shall  be 
pasteurized  fluid  types  of  milk  which 
meet  State  and  local  standards  for  such 
milk:  except  that,  in  the  meal  pattern  for 

Lunch  Pattern  for  Infants 


infants  under  1  year  of  age,  the  milk 
shall  be  breast  milk  or  iron-fortified 
infant  formula.  *   *   * 

*         *         *         *         * ' 

(m)  *   *   * 

(2)  *   *   *  Either  breast  milk  or  iron- 
fortified  infant  formula  shall  be  served 
for  the  entire  first  year.  For  some 
breastfed  infants  who  regularly  consume 
less  than  the  minimum  amount  of  breast 
milk  per  feeding,  a  serving  of  less  than 
the  minimum  amount  of  breast  milk 
may  be  offered.  In  these  situations, 
additional  breast  milk  must  be  offered  if 
the  infant  is  still  hungr>-.*   *   * 
***** 

(iii)  *   *   * 

(A)  6  to  8  fluid  ounces  of  breast  milk 
or  iron-fortified  infant  formula; 

***** 

(O*  *  * 


Lunch 


Birth  through  3  months 


4-6  fl.02.  breast  milk-'  or  formula ' 


4  through  7  months 


4-8  fl.oz  breast  milk  - '  or  formula  ^ 

0-3  Tbsp.  Infant  cereal '  ■': 

0-3  Tbsp.  Fojlt  and/or  vegetable* 


^Infant  formula  and  dry  mfant  cereal  shall  be  iron-fortified 

tnj  *   *   * 
(4)  *    *    *     ' 


8  through  1 1  months 


6-8  fl.oz.  breast  milk  2'  or  fomiula'; 
and 

2-4  Tbsp.  Infant  cereal ':  and/or 

1-4  Tbsp.  meat,  fish,  poultry,  egg  yolk. 

cooked  dry  beans,  or  peas:  or 
'/fe-2  02.  cheese:  or 
1-4   Tbsp.    cottage    cheese,    cheese 

food,  or  cheese  spread:  and 
1-4  Tbsp.  fruit  and/or  vegetable. 


feeding,  a  serving  of  less  than  the  min- 


SUPPLEf^ENTS  FOR  INFANTS 


Birth  through  3  months 


Supplement  (snack)      4-6  fl.  oz.  breast  milk  = '  or  formula ' 


8  through  1 1  months 


2-4  fl.  02  breast  milk  - ' 

fruit  juice*: 
0-V2  bread  ^  or 
0-2  crackers  *. 


formula ' .  or 


'  Infant  formula  shall  be  iron-fortified. 

3Pn?  ^nmoT^^'^H^J^^i  '^^east^'i'^  be  served  m  place  of  formula  from  birth  through  11  months 

s  Bread  ana  Dread  alternates  shall  be  -.ade  from  whole-gram  or  ennched  meal  or  flour.  A  sen/ing  of  this  component  shall  be  optional. 


3.  In  ij  210.10a: 

a.  Paragraph  (a){])  is  amended  by 
removing  the  words  "formula  or  milk" 
and  adding  in  their  place  the  words 
"breast  milk  or  irnn-fnrtified  infant 
formula". 

b.  Paragraph  (d)(1)  is  amended  bv 
revising  the  third  sentence. 

c.  The  introductory  text  in  paragraph 
(h)  is  amended  by  removing  the  ninth 


and  tenth  sentences,  revising  the 
eleventh  sentence,  and  adding  two  new 
sentences  immediately  following  the 
eleventh  sentence. 

d.  Paragraphs  (h)(1).  (h)(2)(i)  and 
(h)(3)(i)  are  amended  by  adding  the 
words  "breast  milk  or"  between  the 
words  "of  and  'iron-fortified  infant 
formula".  Paragraph  (h)(3)(i)  is  further 
amended  by  removing  the  words  "or  6 
to  8  fluid  ounces  of  whole  milk". 


e.  A  new  table  "Lunch  Pattern  for 
Infants"  is  added  after  paragraph 
(h)(3)(iii). 

f.  Paragraphs  (j}(3)(i).  {j)(3)(ii)  and 
(j){3)(iii)  are  amended  by  adding  the 
words  "breast  milk  or  iron-fortified" 
between  the  words  "of  and  "infant 
formula".  Paragraph  (j)(3){iii)  is  further 
amended  by  removing  the  words  "or 
whole  fluid  milk".  ^ 
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H-  The  undesignated  text  after 
paragraph  li)(3)(iii)  is  designated  as 
paragraph  (i)(4).  and  is  further  amended 
hv  removing  the  word  •paragraph"  and 
adding  in  its  place  the  words 
•paragraphs  (j)(2)  and". 

h.  The  table  •Supplements  for 
Infants  "  appearing  after  the  Meal 
Supplement  Chart  for  Children  in  newly 
designated  paragraph  (j)(4)  is  revised. 

The  revisions  and  additions  specified 
above  read  as  follow: 


§210.10a    Lunch  components  and 
quantities  for  ttie  meal  pattern. 

*  »  *  *  « 

(d)*  *  * 

(1)  *   *   *  All  milk  served  shall  he 
pasteiu'ized  fluid  types  of  milk  which 
meet  State  and  local  standards  for  such 
milk;  except  that,  in  the  meal  pattern  for 
infants  under  1  year  of  age,  the  milk 
shall  be  breast  milk  or  iron-fortified 
infant  formula.  *  *  * 
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(h)  *   *    *  Either  breast  milk  or  iron- 
fortified  infant  formula  shall  be  served 
for  the  entire  first  year.  For  some 
breastfed  infants  who  regularly  consume 
less  than  the  minimum  amount  of  breast 
milk  per  feeding,  a  serving  of  less  than 
the  minimum  amount  of  breast  milk 
mav  be  offered.  In  these  situations, 
additional  breast  milk  must  be  offered  if 
the  infant  is  still  hungr>-.*    *    * 
***** 

(3)*    *    * 


Lunch 


Birth  through  3  months 


4-6  fl.  oz.  formula'  or  breast  milk-' 


4  through  7  months 


4-8  fl.  oz.  formula '  or  breast  milk^'; 

0-3  Tbsp  Infant  cereal '  -*; 

0-3  Tbsp.  Fruit  and/or  vegetable  ■* 


8  through  1 1  months 


6-8  fl,  oz    formula'  or  breast  milk-'; 

and 
2-4  Tbsp.  infant  cereal ':  and/or 
1-4  Tbsp  meat.  fish,  poultry,  egg  yolk. 

cooked  dry  beans,  or  peas:  or 
■'/2-2  oz  cheese: 
or  1-4  Tbsp,  cottage  cheese,  cheese 

food,  or  cheese  spread:  and 
1^  Tbsp,  fruit  and/or  vegetable. 


'  Infant  formula  and  dry  infant  cereal  shall  be  iron-fortified  ,.„„„,he 

?  It  IS  recommended  that  breast  milk  be  sen/ed  in  place  of  formula  from  birlh  through  1 1  months. 

-'Fo?  someTreasrted  nfants  who  regularly  consur^e  less  than  the  minimum  amount  of  breast  rnilk  per  feeding,  a  sen/ing  of  less  than  the  min- 
imum amount  of  breast  m,ik  may  be  offered,  with  additional  breast  milk  offered  if  the  infant  is  still  hungry. 
■'A  sen/ing  of  this  component  snail  be  optional. 


(j1  *    *    * 
(4)  *    •    * 


Supplements  for  Infants 


Birth  through  3  months 


Supplement  I  snack)      4-6  fl  oz  formula'  or  breast  milk--^ 


4  through  7  months 


4-6  fl.  oz.  formula  '  or  breast  milk- 


8  through  1 1  months 


[  2-4  fl.  oz   formula',  breast  milk- 
frultjuice^: 
0-'/2  bread  ^  or 
I  0-2  crackers.  '■ 


or 


'  Infant  formula  shall  be  iron-fortified.  ^  ^^  ,^        k  . ,  ,r,on.ho 

-'It  !■;  rprnmrnended  tnat  breast  milk  be  sen/ed  in  place  of  formula  from  birth  through  ii  monins.  , ,     „  .w,„  ,k^  r^.r, 

3Fof  sfmeTrlastled  nfants  who  regularly  consume  less  than  the  minimum  amount  of  breast  milk  per  feeding,  a  sen/ing  of  less  than  the  min- 
imum amount  of  breast  m.lk  may  be  offered,  with  additional  breast  milk  offered  if  the  infant  is  still  hungry, 

'Bread'a'nVbTeL''aitern3[|s?hall  be  made  from  whole-grain  or  ennched  meal  or  flour  A  serving  of  this  component  shall  be  optional. 


PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  42  I  .S.C.  1773,  1779,  unless 
otherwise  noted 

2.  In  §220.2: 

a.  Paragraph  (k)  is  amended  by 
removing  the  words  'formula  or  milk" 
and  adding  in  their  place  the  words 
■•breast  milk  or  iron-ffjftified  infant 
formula  " 

b.  Paragraph  (n)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows. 

§220.2    Definitions. 


(n)  Milk  means  pasteurized  fluid  types 
of  unflavored  or  flavored  whole  milk, 
lowfat  milk,  skim  milk,  or  cuUured 
buttermilk  which  meet  State  and  local 
standards  for  such  milk  except  that,  in 
the  meal  pattern  for  infants  (0  to  1  year 
of  age),  milk  means  breast  milk  or  iron- 
fortified  infant  formula.  *   *   * 
***** 

3.  In  §220.8: 

a.  The  introductory  text  in  paragraph 
(i)  is  amended  bv  removing  the  ninth 
and  tenth  sentences,  revising  the 
eleventh  sentence,  and  adding  two  new- 
sentences  immediately  following  the 
eleventh  sentence. 

b.  Paragraphs  (i){l].  (i)(2)  and  (i)(3)  are 
amended  by  adding  the  words  'breast 
milk  or"  between  the  words  "or"  and 


•'iron-fortified  infant  formula". 
Paragraph  {i)(3)  is  further  amended  by 
removing  the  words  "or  6  to  8  fluid 
ounces  of  whole  milk". 

c.  A  new  table  "Breakfast  Pattern  for 
Infants"  is  added  after  paragraph  {i)(3). 

The  revision  and  additions  specified 
above  read  as  follow: 

§  220.8    Nutrition  standards  for  breakfast 
and  menu  planning  alternatives. 

***** 

(i)  *    *    *  Either  breast  milk  or  iron- 
fortified  infant  formula  shall  be  served 
for  the  entire  first  year.  For  some 
breastfed  infants  who  regularly  consume 
less  than  the  minimum  amount  of  breast 
milk  per  feeding,  a  serving  of  less  than 
the  minimum  amount  of  breast  milk 
mav  be  offered.  In  these  situations, 
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additional  breast  milk  must  be  offered  if 
the  infant  is  still  hungry.  *    *   * 


(3) 


Breakfast  Pattern  for  Infants 


Breakfast 


Birth  through  3  months 


4-6  fl.oz.  formula  '  or  breast  milk  = ' 


4  through  7  months 


4-8  fl.  oz.  formula  '  or  breast  milk^'; 
0-3  Tbsp.  Infant  cereal  i* 


8  through  1 1  months 


6-8  fl.  oz.  formula '  or  breast  milk  •  J; 

and 
2-4  Tbsp.  infant  cereal ' ;  and 
1-4  Tbsp.  fruit  and/or  vegetable. 


^  Infant  formula  and  drv  mfant  cereal  shall  be  iron-fortified 

3Pnf  I^^°r^^"'^H'^J''^i  breast  milk  De  served  in  place  of  formula  from  birth  through  11  months 


lan  the  min- 


;t  milk^  ',  or 


nan  the  min- 


4   In  §  220.8a: 

a.  The  introductory  text  in  paragraph 
(b)  is  amended  by  removing  the  ninth 
and  tenth  sentences,  revising  the 
eleventh  sentence,  and  adding  two  new 
sentences  immediately  following  the 
eleventh  sentence. 

b.  Paragraphs  (b)(l},  (b)(2)  and  (b)(3) 
are  amended  by  adding  the  words 
"breast  milk  or"  between  the  words  "of 
and  "iron-fortified  infant  formula"  . 


Paragraph  (b)(3)  is  further  amended  by 
removing  the  words  "or  6  to  8  fluid 
ounces  of  whole  milk". 

c.  A  new  table  "Breakfast  Pattern  for 
Infants"  is  added  after  paragraph  (b)(3}. 

The  additions  specified  above  read  as 
follow: 

§  220.8a     Breakfast  components  and 
quantities  for  the  meal  pattern. 
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(b)  *   *   *  Either  breast  milk  or  iron- 
fortified  infant  formula  shall  be  served 
for  the  entire  first  year.  For  some 
breastfed  infants  who  regularly  consume 
less  than  the  minimum  amount  of  breast 
milk  per  feeding,  a  ser\-ing  of  less  than 
the  minimum  amount  of  breast  milk 
may  be  offered.  In  these  situations, 
additional  breast  milk  must  be  offered  if 
the  infant  is  still  hungry.  *   *   * 
***** 

(3)*    *    * 


Breakfast 


Birth  through  3  months 


4-6  fl.oz  formula  '  or  breast  milk-' 


4  through  7  months 


8  through  1 1  months 


4-8  fl.  oz.  formula '  or  breast  milk  ^ '; 
0-3  Tbsp.  Infant  cereal '  <  


6-8  fl.  oz.  fonnula'  or  breast  milk  2  J; 

and 
2-4  Tbsp.  Infant  cereal ';  and 
1-4  Tbsp.  Fruit  and/or  vegetable. 


'  Infant  formula  and  dry  infant  cereal  shall  be  iron-fortified 
2  It  IS  recomrnended  that  breast  milk  be  served  m  place  of  formula  from  birth  throuQh  1 1  months 

-  Fur  son.e  uiecMieu  Tuanis  wno  ^eguiany  consume  less  than  the  minimum  amount  of  breast  milk  per  feeding  a  sending  of  less  than  the  min- 

otlerect  with  additional  hrpacit  milk  nHoroH  if  fh=  i„fo„.  ,,.  „.;ii  u.._r_.  y       sciviny  ui  less  man  me  min- 


'a  .P^^nn  oMh'^^''  ^'"^  ""^^  ^  °"^^^*  ^"^  ^^*"°"3'  ^reast  milk  offered  if  the  infant  is  s^l  hunger? 
■'A  serving  of  this  component  shall  be  optional  nuEiy.y 


PART  226— CHILD  AND  ADULT  CARE 
FOOD  PROGRAM 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  Sees.  9,  11, 14,  16  and  17, 
.National  School  Lunch  Act,  as  amended  (42 
I'.S  C.  1758.  1759a,  1762a,  1765  and  1766). 

^    In  §226.2: 

a.  The  definition  of  Infant  cereal  is 
amended  bv  removing  the  words 
"formula  or  milk"  and  adding  in  their 
place  the  words  "breast  milk  or  iron- 
fortified  infant  formula" 

b.  The  definition  oUntnnt  tomnila  is 
revised. 

c.  The  definition  nf  Milk  is  amended 
bv  revising  the  first  sentence. 

The  revisions  specified  above  read  as 

follow: 


§226.2     Definitions 

***** 

Infant  formula  means  any  iron- 
fortified  formula  intended  for  dietary 
use  solely  as  a  food  for  normal,  healthy 
infants:  excluding  those  formulas 
specifically  formulated  for  infants  with 
inborn  errors  of  metabolism  or  digestive 
or  absorptive  problems.  Infant  formula, 
as  served,  must  be  in  liquid  state  at 
recommended  dilution. 

Milk  means  pasteurized  fluid  types  of 

unflavored  or  flavored  whole  milk, 
lowfat  miik.  skim  milk,  or  cultured 
buttermilk  which  meet  State  and  local 
standards  for  such  milk,  except  that,  in 
the  meal  pattern  for  infants  (0  to  1  year 
of  age),  milk  means  breast  milk  or  iron- 
fortified  infant  formula.  *    *    * 
***** 

3.  In  §226.20: 


a.  The  introductory  text  in  paragraph 
(b)  is  amended  by  removing  the  ninth 
and  tenth  sentences,  revising  the 
eleventh  sentence,  and  adding  two  new 
sentences  immediately  following  the 
eleventh  sentence. 

b.  Paragraphs  (b)(1),  (b)(2).  (b)(3)(i) 
and  (b)(3)(ii)  are  amended  by  adding  the 
words  "breast  milk  or"  between  the 
words  "of  and  "iron-fortified  infant 
formula"  each  time  they  appear. 
Paragraphs  (b)(3)(i)  and  (b){3)(ii)  are 
further  amended  by  removing  the  words 
"or  6  to  8  fluid  ounces  whole  milk" 
each  time  thev  appear. 

c.  Paragraph  (b)(3)(iii)  is  amended  by 
removing  the  words  "whole  milk"  and 
adding  the  words  "breast  milk"  in  their 
place. 

d.  The  "Child  Care  Infant  Meal 
Pattern"  table  in  paragraph  (b)(4)  is 
revised. 

The  revisions  and  addition  specified 
above  read  as  follow: 
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§226.20     Requirements  for  meals. 
«  *  *  •  * 

(b)  *  *  *  Either  breast  milk  or  iron- 
fortified  infant  formula  shall  be  served 
for  the  entire  first  year.  For  some 


breastfed  infants  who  regularly  consume  additional  breast  milk  must^be  offered  if 

less  than  the  minimum  amount  of  breast  the  infant  is  still  hungry.* 

milk  per  feeding,  a  serving  of  less  than  .         »         *         *         * 
the  minimum  amount  of  breast  milk  .^.^,   *   » 

may  be  offered.  In  these  situations, 

Child  Care  Infant  Meal  Pattern 


Breakfast 


Lunch  or  supper 


Supplement  (snack) 


Birth  through  3  months 


4-6  fl.  oz.  formula '  or  breast  milk 2  3 


4-6  fl.  oz.  formula '  or  breast  milk  2, 3 


4  through  7  months 


4-6  fl.  oz.  formula  1  or  breast  milk 2  3 


4-8  fl.  oz.  formula'  or  breast  milk 2 3;  . 

0-3  Tbsp.  Infant  cereal '  ^    

4-8  fl.  oz.  formula  '  or  breast  milk  2, 3; 

0-3  Tbsp.  Infant  cereal',  ' 

0-3  Tbsp.  Fruit  andlor  vegetable* 


8  through  1 1  months 


4-6  fl.  oz.  formula'  or  breast  milk 2 3 


6-8  fl.  oz   formula''  or  breast  milk2  3; 

and 
2-4  Tbsp  Infant  cereal  V";  and 
1-4  Tbsp  Fruit  and/or  vegetable 
6-8  fl.  oz.  formula'  or  breast  milk 2, 3; 

and 
2-4  Tbsp  Infant  cereal ',  and/or 
1-4  Tbsp  Meat.  fish,  poultry,  egg  yolk, 

cooked  dry  beans,  or  peas:  or 
V^-2  oz  Cheese;  or 
1-4    Tbsp     Cottage    cheese,    cheese 

food,  or  cheese  spread:  and 
I  1-4  Tbsp.  Fruit  and/or  vegetable 
2-4  fl.  oz.  formula',  breast  milk 2^,  or 

fruit  juice  ^: 
0-'  2  bread ''^  or 
0-2  crackers  "s 


'  Infant  formula  and  dry  infant  cereal  shall  be  iron-fortified  ^„„,hc 

2  It  IS  recommended  that  breast  m,lk  be  served  in  place  of  formula  from  b.rth  througt^  W    rir^.ii.  nor  i:.^H,nn   a  <;prvinn  nf  less  than  the  min- 

3  For  some  breastfed  infants  who  regularly  consume  less  than  the  minimum  amount  of  breas  r^ilk  per  feeding,  a  serving  of  less  than  tne  mm 
imum  amount  of  breast  m.lk  may  be  ottered,  with  additional  breast  milk  offered  if  the  infant  is  still  hungry. 

''A  serving  of  this  component  shall  be  optional. 

■^  Fruit  luice  shall  be  full-strength 

6  Bread  and  bread  alternates  shall  be  made  from  whole-gram  or  ennched  meal  or  flour. 


Dated  0(  ti.her29.  1999, 
Shirley  R.  Watkins, 

Under  Secretary- for  Food,  Nutrition  and 
Consumer  Services. 
[FRJDoc,  99-29546  Filed  11-12-99;  8:45  am] 

BILLING  CODE  34'0-30-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001.  1002,  1004,  1005, 
1006, 1007,  1012,  1013,  1030,  1032, 
1033, 1036,  1040,  1044,  1046,  1049, 
1050,  1064,  1065,  1068,  1076.  1079, 
1106,  1124,  1126,  1131,  1134, 1135, 
1137, 1138,  and  1139 

[Docket  No.  DA-00-01] 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Exemption  of 
Handlers  Operating  Plants  in  Clark 
County,  Nevada.  From  Order 
Requirements 

AGENCY:  .Agricultural  Marketing  Service, 

USDA, 

ACTION:  Notice  of  statutory  amendment. 


SUMMARY:  This  document  informs 
interested  parties  of  an  amendment  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937  (AM.AA).  A  provision  of  the 
Agriculture  Appropriations  Bill,  which 


was  signed  into  law  on  October  22. 
1999,  amended  the  AMAA  to  exempt 
any  handler  operating  a  plant  in  Clark 
County,  Nevada,  from  the  pricing 
provisions  of  any  Federal  milk 
marketing  order.  The  exemption  is 
effective  October  1 ,  1999. 
EFFECTIVE  DATE:  October  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  lohn 
F,  Borovies.  Chief.  Order  Formulation 
Branch,  USD  A/ AMS/ Dairy  Programs. 
Room  2971.  South  Building.  P  O,  Box 
■96456.  Washington,  DC  20090-6456, 
(202)  720-7183,  e-mail  address 
John. borovies@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  informs  interested  parties  of 
an  amendment  to  the  AMAA  which 
exempts  any  handler  operating  a  plant 
in  Clark  County,  Nevada,  from  the 
pricing  provisions  of  any  Federal  milk 
marketing  order.  The  effect  of  this 
amendment  is  to  remove  anv  handler 
operating  a  plant  in  Clark  County. 
Nevada,  from  the  Federal  milk 
marketing  order  framework.  The 
amendment  appears  in  the  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2000  (P.L.  106-78). 
(i.e..  Agriculture  Appropriations  Bill).  In 
passing  this  amendment,  the 
congressional  intent  was  that  "the  price 
of  milk  paid  by  a  handler  at  a  plant 
operating  in  Clark  County,  Nevada,  shall 


not  be  subject  to  the  Agricultural 
Marketing  Agreement  Act  of  1937." 

Beginning  October  1.  1999,  in 
addition  to  being  exempted  from 
complying  with  the  pricing  provisions 
of  any  federal  milk  marketing  order,  any 
handler  operating  a  plant  in  Clark 
County,  Nevada,  will  not  be  suuject  to 
other  order  provisions  such  as  pooling, 
reporting,  and  assessments.  This  is 
because  the  major  objective  of  everv' 
Federal  milk  marketing  order  is  the 
pricing  of  milk  in  order  to  achieve 
orderly  marketing.  Once  the 
enforcement  of  minimum  pricing  is  no 
longer  applicable,  other  order 
provisions,  such  as  pooling, 
classification,  and  reporting,  which  are 
used  to  determine  who  should  be 
regulated  and  the  degree  to  which  such 
persons  should  be  regulated  would 
serve  no  useful  purpose. 

Accordingly,  this  action  is  effective 
October  1.  1999,  as  indicated  by  the  law. 

List  of  Subjects  in  7  CFR  Parts  1001, 
1002, 1004,  1005,  1006,  1007,  1012. 
1013. 1030. 1032.  1033.  1036.  1040. 
1044. 1046,  1049,  1050,  1064,  1065, 
1068, 1076, 1079. 1106.  1124.  1126, 
1131.  1134.  1135,  1137.  1138.  and  1139 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Parts 
1001  through  1139  continues  to  read  as 
follows: 
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lan  the  mln- 


■  CFR  Parts 
;  to  read  as 


Authority:  7  U.S.C.  601-674. 

Dated:  November  9,  1999. 
Richard  M.  McKee, 
Deputy  Administrator.  Dairy  Programs. 
[FR  Doc.  99-29725  Filed  11-12-99;  8:45  am] 

BILLING  CODE  3410-02-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  9007,  9034.  9035  and 
9038 

[Notice  1999-26] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Congress. 

SUMMARY:  The  Commission  is  revising 
several  portions  of  its  regulations 
governing  the  public  financing  of 
Presidential  primar\'  and  general 
election  campaigns.  These  regulations 
implement  the  provisions  of  the 
Presidential  Election  Campaign  Fund 
Act  ("Fund  Act")  and  the  Presidential 
Primary  Matching  Payment  Account  .\c\ 
("Matching  Payment  Act"),  which 
indicate  how  funds  received  under  the 
public  financing  system  may  be  spent. 
In  addition,  these  statutes  require  the 
Commission  to  audit  publicly  financed 
campaigns  and  seek  repavment  where 
appropriate.  The  revised  rules  modif\' 
the  Commission's  audit  procedures. 
They  also  address  the  "bright  line" 
between  primarv  and  general  election 
expenses,  and  the  formation  of  Vice 
Presidential  committees  prior  to 
nomination.  Further  information  is 
provided  in  the  supplementary 
information  that  follows. 
DATES:  Further  action,  including  the 
publication  of  a  document  in  the 
Federal  Register  announcing  an 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  davs  pursuant  to  26 
U.S.C.  9009(c)  and  9039(cl. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemarv  C.  Smith.  Assistant  General 
Counsel.' 999  E  Street.  N\V., 
Washington.  DC.  20463.  (202)  694-1650 
or  toll  free  (800)  424-9.530 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
governing  audits  of  public  financing  of 
Presidential  campaigns.  11  CFR  9007.1 
and  9038.1.  In  addition,  the  final  rules 
at  11  CFR  9034.4(e)(1)  and  (3)  govern 
the  division  of  expenditures  between 
primary  and  general  election  campaign 
committees.  New  rules  set  out  in  1 1  CFR 


9035.3  address  situations  where  a  Vice 
Presidential  campaign  committee  is 
formed  prior  to  the  date  on  which  that 
candidate's  political  party  selects  its 
Presidential  and  Vice  Presidential 
nominees.  The  new  and  revised 
regulations  implement  26  U.S.C.  9007, 
9034.  9035.  and  9038. 

On  December  16.  1998,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  which 
it  sought  comments  on  proposed 
revisions  to  these  regulations  and  on  a 
number  of  other  aspects  of  the 
Commission's  public  funding 
regulations.  63  FR  69524  {Dec.  16. 
1998).  In  response  to  the  NPRM,  written 
comments  addressing  these  topics  were 
received  from  Perot  for  President  '96; 
Common  Cause  and  Democracy  21  (joint 
comment);  Lyn  Utrecht.  Eric  Kleinfeld, 
and  Patricia  Fiori  (joint  comment);  the 
Democratic  National  Committee;  and 
the  Republican  National  Committee. 
The  Internal  Revenue  Service  stated  that 
it  has  reviewed  the  NPRM  and  finds  no 
conflict  with  the  Internal  Revenue  Code 
or  regulations  thereunder. 
Subsequently,  the  Commission 
reopened  the  comment  period  and  held 
a  public  hearing  on  March  24.  1999.  at 
which  the  folk)wing  witnesses 
presented  testimony'  on  these  issues: 
Lyn  Utrecht  (Ryan.  Phillips,  Utrecht  & 
MacKinnon).  loseph  E.  Sandler 
(Democratic  National  Committee),  and 
Thomas  I.  losefiak  (Republican  National 
Committer"). 

Please  note  that  the  (Commission  has 
already  published  separately  final  rules 
regarding  other  aspects  of  the  public 
funding  system.  For  example,  revised 
candidate  agreement  regulations  require 
federally  financed  Presidential 
committees  to  file  their  reports 
electronically.  See  Explanation  and 
lustification  of  11  CFR  9003.1  and 
9033.1.  63  FR  45679  (August  27,  1998). 
Those  regulations  took  effect  on 
November  13,  1998.  See  Announcement 
of  Effective  Date.  63  FR  63388 
(November  13.  1998).  In  addition,  the 
Commission  has  issued  two  sets  of  final 
rules  governing  the  matchability  of 
contributions  made  by  credit  and  debit 
cards,  including  those  transmitted  over 
the  Internet.  See  Explanation  and 
lustification  of  11  CFR  9034.2  and 
9034.3.  64  FR  32394  (lune  17.  1999); 
Explanation  and  lustification  of  11  CFR 
9036  1  and  9036.2.  64  FR  42584  (Aug. 
5.  1999).  The  effective  date  for  the  new 
matching  fund  rules  was  January  1, 
1999.  See  Announcements  of  Effective 
Date.  64  FR  51422  (Sept.  23.  1999)  and 
64  FR  59607.  (Nov.  3,  1999).  Final  rules 
concerning  coordinated  party  committee 
expenditures  in  the  pre-nomination 
period  and  reimbursement  by  the  news 


media  for  travel  expenses  have  also 
been  issued.  See  Explanation  and 
Justification  of  11  CFR  110.7,  9004.6 
and  9034.6,  64  FR  42579  (Aug.  5,  1999) 
and  Announcement  of  Effective  Date,  64 
FR  59606  (Nov.  3.  1999).  In  addiUon, 
final  rules  concerning  GELAC  funds, 
capital  assets,  primary  compliance  and 
winding  down  costs,  docmnentation  of 
disbursements,  digital  images  of 
matching  fund  documentation, 
convention  committees  and  host 
committees  have  also  been  issued.  See 
Explanation  and  Justification,  64  FR 
49355  (Sept.  13,  1999). 

Sections  9009(c)  and  9039(c)  of  Title 
26,  United  States  Code,  require  that  any 
rules  or  regulations  prescribed  by  the 
Commission  to  carrj'  out  the  provisions 
of  Title  26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  The  final 
rules  that  follow  were  transmitted  to 
Congress  on  Nov.  9,  1999. 

Explanation  and  Justification 

Section  9007.1     Audits 

In  1995,  the  Commission  amended  11 
CFR  9007.1,  9007.2,  9038.1,  and  9038.2 
to  reduce  the  amount  of  time  it  takes  to 
audit  publicly  funded  Presidential 
committees,  to  make  repayment 
determinations,  and  to  complete  the 
enforcement  process  for  these 
committees.  One  change  was  the 
elimination  of  a  Commission-approved 
Interim  Audit  Report,  which  was 
replaced  by  a  staff-produced  Exit 
Conference  Memorandum  that  is 
provided  to  the  audited  committee  at 
the  exit  conference.  These  steps  were 
taken  to  ensure  adherence  to  the  three 
year  time  period  specified  in  26  U.S.C. 
9007(c)  and  9038(c)  for  notifying 
publicly  funded  committees  of  the 
Commission's  repayment 
determinations.  After  operating  under 
the  streamlined  procedures  during  the 
1996  election  cycle,  the  Commission 
began  to  consider  further  changes  to 
ensure  the  audit  and  repayment 
processes  are  completed  as  fairly  and 
expeditiously  as  possible. 

■The  narrative  portion  of  the  1998 
NPRM  presented  two  alternatives  to  the 
current  audit  procedures.  The  first 
approach  is  to  return  to  the  audit 
procedures  used  for  the  1992 
Presidential  candidates  who  received 
primary  or  general  election  funding. 
Under  the  previous  system,  the 
Commission's  Audit  Division  conducted 
an  exit  conference  at  the  close  of  audit 
fieldwork  to  discuss  its  preliminary' 
findings  and  recommendations. 
However,  no  written  Exit  Conference 
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Memorandum  was  prepared  or 
presented  to  the  committee  during  the 
exit  conference.  Instead,  an  hitermi 
Audit  Report  containing  a  preliminary 
calculation  of  future  repayment 
obligations  was  subsequently  prepared 
for  consideration  and  approval  bv  the 
Commission  in  executive  session.  After 
that,  the  audited  committee  had  an 
opportunitv  to  submit  materials 
disputing  or  commenting  on  matters 
contained  in  the  Interim  Audit  Report. 
Next,  the  .\udit  Division  prepared  a 
Final  Audit  Report  containing  initial 
repayment  determinations.  The  Final 
Audit  Report  was  considered  by  the 
Commission  in  an  open  session. 
Twenty-four  hours  before  the  Final 
Audit  Report  was  released  to  the  public, 
copies  were  provided  to  the  candidate 
and  the  committee. 

The  second  alternative  set  out  in  the 
NPRM  is  to  retain  many  of  the  current 
audit  procedures,  with  the  exception 
that  the  Flxit  C'tmference  Memorandum 
would  be  approved  by  a  majority  vote 
of  four  Commissioners  before  it  is 
presented  to  the  candidate's  committee 
during  the  exit  conference.  In  addition 
to  these  alternatives,  the  NPRM  sought 
comments  on  making  no  changes  to  the 
audit  procedures  used  for  the  1996 
Presidential  campaign  committees. 

Several  written  comments  and 
witnesses  at  the  public  hearing 
addressed  the  Commission's  audit 
procedures.  Three  written  comments 
urged  the  Commission  to  retain  the 
current  procedures  for  conducting  post- 
election audits.  One  of  these  stated  that 
the  interest  of  the  public  in  a  rapid 
resolution  of  each  audit  is  paramount, 
particularlv  given  that  the  public  funds 
for  the  program  t:ome  from  \iiluntary  tax 
check-offs  bv  individual  taxpayers.  This 
commenter  praised  the  streamlined 
process  put  in  place  for  the  1996  audits 
for  enabling  the  agency's  audit  staff  to 
work  efficiently,  with  no  waste  of  time. 
The  commenter  believed  that  the 
experience  with  certain  well-publicized 
1996  audits  showed  that  both  the  press 
and  the  American  public  understand 
that  audit  reports  are  staff  documents 
until  expressly  approved  by  the 
Commission.  Two  commenters  opposed 
any  change  that  would  tloak  more  of  the 
audit  process  in  secrecy  as  contrary  to 
the  spirit  of  the  Government  in  the 
Sunshine  .'\ct.  Thev  felt  there  was  great 
public  benefit  in  seeing  the  staff 
recommendations  and  the  Commission's 
disposition  of  them. 

In  contrast,  two  of  the  witnesses  at  the 
hearing  urged  the  Commission  to  return 
to  the  previous  system  or  to  find  a  way 
to  produce  greater  interaction  between 
the  Commissioners  and  the  audited 
committees  earlier  in  the  process.  It  was 


suggested  that  at  a  minimum,  the 
Commission  should  change  the 
procedure  so  that  the  Exit  Conference 
Memorandum  is  approved  by  the 
Commission  in  closed  session.  These 
witnesses  indicated  that  the  goal  of  the 
new  system,  which  was  to  expedite  the 
audit  process,  has  not  been  achieved. 
One  of  them  argued  that  it  is  harmful  to 
the  regulated  community  and  the 
credibility  of  the  Commission  when 
staff  exit  conference  findings  are 
publicly  disclosed  without  prior  input 
from  the  Commissioners,  and  are  later 
substantially  modified  by  the 
Commission.  Another  concern 
expressed  is  that  the  current  system 
forces  committees  to  devote  substantial 
resources  to  responding  to  Audit 
Division  conclusions  and  legal  theories 
that  are  not  necessarily  supported  by  the 
Commission.  One  of  these  witnesses 
also  maintained  that  the  current  system 
does  not  adequately  protect 
confidentiality,  and  does  not  produce  a 
fair  and  balanced  presentation  of  a 
committee's  financial  picture. 

After  carefully  considering  the 
comments  and  testimony  on  the  various 
alternatives,  the  Commission  has 
decided  to  retain  certain  elements  of  the 
current  procedures,  such  as  the  exit 
conference,  while  also  returning  to  some 
of  the  previous  procedures.  Thus,  the 
Exit  Conference  Memorandum  is  being 
dropped  in  favor  of  a  Preliminary  Audit 
Report  that  will  be  approved  by  the 
Commission  before  it  is  provided  to  the 
audited  committee  after  the  exit 
conference.  The  Commission  anticipates 
that  a  written  legal  analyji';  wilt  be 
prepared  to  assist  the  Commission  in  its 
consideration  of  the  Preliminary  Audit 
Report.  This  step  will  ensure  that  before 
audited  committees  are  asked  for  a 
response  to  the  Audit  staffs  findings, 
they  are  apprised  of  the  Commission's 
preliminary  views  on  various  financial 
aspects  of  their  campaign  operations  as 
well  as  the  legal  issues  raised  by  those 
activities.  These  changes  are 
incorporated  into  revised  paragraphs 
(b)(2)(iii),  (c)  and  (d)(1)  of  section 
9007.1.  These  portions  of  the 
regulations  have  also  been  reorganized 
so  that  the  Preliminarv'  Audit  Report  is 
addressed  in  paragraph  (c). 

Please  note  that  Commission 
consideration  of  draft  Preliminarv'  Audit 
Reports  will  usually  be  done  either  by 
using  its  tally  voting  procedures  or  in 
executive  session.  Closure  of  these 
discussions  to  the  general  public  is 
generally  appropriate  under  the 
Government  in  the  Sunshine  Act 
because  the  premature  disclosure  of  this 
information  would  be  likely  to  have  a 
considerable  adverse  effect  on  future 
Commission  actions.  See  5  U.S.C. 


552b(c)  and  1 1  CFR  2.4(b).  Closing  the 
discussion  is  also  appropriate  for  those 
situations  where  the  Commission 
reasonably  contemplates  that  the 
discussion  may  lead  to  an  enforcement 
action,  the  issuance  of  a  subpoena,  or 
litigation. 

The  new  procedure  has  the  advantage 
that  when  the  staff-prepared  final  Audit 
Report  is  subsequently  released,  the 
public  and  the  press  may  be  assured 
that  this  document  reflects  the  views 
expressed  by  the  Commission  at  the 
time  the  Preliminary  Audit  Report  was 
approved,  as  well  as  the  committee's 
response  to  the  Preliminary  Audit 
Report. 

A  significant  consideration  in 
changing  these  procedures  is  the  length 
of  time  it  takes  to  complete  the  entire 
process  in  light  of  the  statutory' 
requirement  that  any  notification  of  a 
repayment  be  made  no  later  than  three 
years  after  the  end  of  the  matching 
payment  period  or  after  the  date  of  the 
general  election.  26  U.S.C.  9007(c)  and 
9038(c).  In  Dukakis  v.  Federal  Election 
Commission.  .53  F.3d  361  (D.C.  Cir. 
1995)  and  Simon  v.  Federal  Election 
Commission.  53  F.3d  356  (D.C.  Cir. 
1995).  the  court  determined  that  the 
preliminary  calculation  contained  in  the 
Interim  Audit  Report  did  not  constitute 
sufficient  notification  of  repayment 
obligations.  Thus,  the  court  concluded 
that  the  Commission's  previous 
regulation  at  11  CFR  9038.2(a)(2),  which 
stated  that  the  Interim  Audit  Report 
constituted  notification,  was 
inconsistent  with  the  statute.  Simon  at 
360. 

The  Commission  notes  that  the  time 
involved  in  obtaining  Commission 
approval  of  the  Preliminary'  Audit 
Report  may.  in  some  instances,  make  it 
more  difficult  to  notifv'  committees  of 
their  repayment  requirements  within 
the  three  vear  time  frame  established  by 
26  U  S.C.'9007(c)  and  9038(c). 
Nevertheless,  this  initial  investment  of 
time  may  be  balanced  by  significant 
time  savings  during  the  later  stages  of 
the  process  if  a  number  of  issues  have 
been  resolved  earlier. 

Please  note  that  the  amendments  to 
section  9007.1  of  the  regulations  also 
apply  to  the  audits  of  the  federally 
financed  convention  committees  under 
11  CFR9008.il. 

Section  9034.4     Use  of  Contributions 
and  Matchmg  Payments 

The  Fund  Act,  the  Matching  Payment 
Act.  and  the  Commission's  regulations 
require  that  publicly  financed 
Presidential  candidates  use  primary 
election  funds  only  for  expenses 
incurred  in  connection  with  primary 
elections,  and  that  they  use  general 
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election  funds  only  for  general  election 
expenses.  26  U.S.C.  9002(11).  9032(9); 
11  CFR  9002.11  and  9032.9.  These 
requirements  are  necessary  to  effectuate 
the  spending  limits  for  both  the  primary- 
and  the  general  election,  as  set  forth  at 
2  U.S.C.''441a(b)  and  26  U.S.C.  9035(a). 
See  also  11  CFR  110.8(a)  and 
903.5.1(a)(1). 

In  1995.  the  Commission  sought  to 
provide  more  specific  guidance  as  to 
which  expenses  should  be  attributed  to 
a  candidate's  primary  campaign  and 
which  ones  should  be  considered 
general  election  expenses. 
Consequently,  paragraph  (e)(1)  of 
section  9034.4  was  promulgated  at  that 
time  to  specif\-  that  the  costs  of  goods 
or  services  used  exclusively  for  the 
primary  must  be  attributed  to  the 
primary,  Sunilarly.  any  expenditures  for 
goods  or  services  used  exclusively  for 
the  general  election  had  to  be  attributed 
to  the  general  election.  Paragraphs  (e)(2) 
through  (e)(7)  established  a  number  of 
specific  attribution  rules  for  polling 
expenses,  campaign  offices,  staff  costs, 
campaign  materials,  media  production 
and  distribution  costs,  campaign 
communications  and  travel  costs,  which 
were  largely  based  on  the  timing  of  the 
expenditure.  One  of  the  purposes  of 
these  rules  was  to  eliminate  much  of  the 
time-  and  labor-intensive  work  of 
examining  thousands  of  individual 
expenditures,  thereby  helping  to 
streamline  the  audit  process. 

During  the  last  Presidential  election 
cycle,  several  questions  were  raised 
regarding  the  application  of  the  "bright 
line"  rules,  including  the  application  of 
the  specific  provisions  in  paragraphs 
(e)(2)  through  (e)(7)  instead  of  the 
general  rule  set  out  in  former  paragraph 
(e)(1).  The  NPRM  proposed  adding  an 
additional  sentence  to  paragraph  {e)(l) 
to  indicate  that  the  specific  rules  were 
intended  to  apply  to  "mixed" 
expenditures  that  are  used  in  both  the 
primary'  and  the  general  election 
campaigns.  One  witness  opposed  what 
was  perceived  to  be  a  new  "benefit 
derived"  standard.  This  witness  argued 
for  preserving  the  original  bright  line 
standard  in  the  1995  regulations  in  lieu 
of  any  of  the  changes  proposed.  Please 
note,  the  NPRM  did  not  intend  to 
suggest  that  the  bright  line  rules  were  to 
be  replaced  by  a  new  "benefit  derived" 
standard.  However,  given  the  confusion 
generated  by  the  proposed  amendatory' 
language,  it  is  not  being  included  in  the 
final  rules  that  follow.  Instead, 
paragraph  (e)(1)  is  being  modified  to 
more  clearly  state  that  the  general  rule 
applies  only  to  goods  or  services  not 
covered  by  the  more  specific  provisions 
of  paragraphs  (e)(2)  through  (e)(7)  of 
section  9034.4. 


The  Commission  has  also  decided. 
that  certain  additional  revisions  to  these 
rules  are  warranted.  For  example, 
paragraph  (e)(3)  of  section  9034.4  is 
being  amended  to  resolve  questions  that 
have  come  up  regarding  payroll  and 
overhead  costs  for  the  use  of  campaign 
offices  prior  to  the  candidate's 
nomination.  The  previous  rules  had 
specified  that  such  expenses  must  be 
attributed  to  the  primar>-  election  unless 
the  office  is  used  by  persons  working 
exclusively  on  general  election 
preparations.  "Exclusive  use"  was  not 
defined  in  the  rules,  and  questions  arose 
as  to  whether  the  term  meant  several 
hours,  or  days,  or  weeks.  The  NPRM 
suggested  changing  this  exception  to 
apply  to  periods  when  the  campaign 
office  is  used  only  by  persons  working 
"full  time"  on  general  election 
campaign  preparation,  or  in  the 
alternative,  dropping  the  exclusive  use 
exception  with  regard  to  overhead  and 
salary  expenses.  The  public  comments 
indicated  that  a  "full  time"  standard 
would  not  be  clearer  that  "exclusive 
use." 

To  resolve  these  difficulties,  the 
Commission  has  decided  to  remove  the 
"exclusive  use"  exception  from 
paragraph  (e)(3)  governing  office 
overhead  and  salaries,  and  also  from  the 
general  rule  in  paragraph  (e)(1).  Instead, 
under  the  revised  rule.  salar\'  and 
overhead  costs  incurred  between  lune  1 
of  the  Presidential  election  year  and  the 
date  of  the  nomination  are  treated  as 
primary  expenses.  However. 
Presidential  campaign  committees  have 
the  option  of  attributing  to  the  general 
election  an  amount  of  salar\  and 
overhead  expenses  incurred  during  this 
period  up  to  15%  of  the  primary 
election  spending  limit,  which  is  set 
forth  at  11  CFR  110.8(a)(1).  This 
approach  recognizes  that  during  this 
period,  some  campaign  staff  and  a 
portion  of  the  committee's  state  and 
national  office  space  must  necessarily 
be  devoted  to  general  election  activities. 
The  15%  figure  has  the  advantage  of 
simplicity  and  ease  of  application.  It  is 
intended  to  give  campaigns  a  reasonable 
amount  of  flexibility,  and  is  based  on  an 
estimate  of  the  highest  amount  that 
similarly  situated  campaigns  have  spent 
on  salary  and  overhead  costs  during  a 
comparable  three-montli  period  in  the 
1996  election  cycle.  The  revised 
regulation  does  not  permit  coimnittees 
to  demonstrate  that  they  have  actually 
incurred  a  higher  amount  because  the 
"bright  line"  rules  are  intended  to  avoid 
a  resource-intensive  system  that 
requires  the  creation,  maintenance,  and 
review  of  considerable  paperwork  to 
document  these  types  of  costs, 


Please  note  that  other  revisions  have 
already  been  made  to  paragraph  (e)  of 
section  9034.4  to  reflect  that  not  all 
candidates  may  accept  public  funding 
in  both  the  primary-  and  the  general 
election.  See  final  rules  at  64  FR  49355 
(Sept.  13,  1999).  At  that  time  paragraph 
(e)  was  amended  to  indicate  that  it 
applies  to  Presidential  campaign 
committees  that  accept  federal  funds  for 
either  election.  Thus,  the  15% 
limitation  specified  in  paragraph  (e)(3) 
applies  to  those  committees  that  accept 
federal  funding  for  the  general  election 
but  not  the  primary.  In  addition,  a  new 
sentence  is  also  being  added  to 
paragraph  (e)(3)  to  clarify  that  overhead 
and  payroll  expenses  for  winding  down 
and  compliance  activities  are  covered 
by  paragraph  (a)(3l  of  section  9034.4. 

Another  concern  expressed  by  the 
commenters  is  the  manner  in  which  the 

1995  bright  line  rules  were  interpreted 
and  applied  during  the  audits  of  the 

1996  campaigns.  Some  comments 
opposed  extending  the  bright  line  rules 
for  candidate  committees  to  party 
committees.  The  Commission  notes  that 
a  variety  of  issues  involving  party 
committee  coordinated  expenditures 
may  be  addressed  in  a  new  rulemaking. 

Section  9035.3    Contributions  to  and 
Expenditures  by  Vice  Presidential 
Committees 

The  NPRM  sought  comments  on  a 
possible  new  rule  to  clarifj'  the  status  of 
expenditures  made  by  political 
committees  formed  by  Vice  Presidential 
candidates  prior  to  their  officied 
nomination  at  their  parties' 
conventions.  It  has  been  the 
Commission's  policy  in  the  past  to 
permit  such  committees  to  raise 
contributions  and  make  expenditures 
for  the  purpose  of  defraying  the  travel, 
lodging  and  subsistence  expenses  of  the 
eventual  Vice  Presidential  nominee  and 
his  or  her  entourage  during  the 
nominating  convention.  However, 
during  the  1996  Presidential  election 
cycle,  concerns  were  raised  that  these 
committees  have  the  ability'  to  raise  and 
spend  substantially  more  money  than 
what  is  needed  to  cover  convention 
costs.  Consequently,  this  situation 
presented  an  opportunity  for  Vice 
Presidential  committees  to  be  used  prior 
to  the  date  of  nomination  to  supplement 
the  Umited  amounts  that  publicly 
funded  Presidential  candidates  may 
spend  on  their  primar\'  campaigns. 
Another  concern  is  that  some  who  have 
made  the  maximum  contribution 
permitted  by  the  FECA  to  a  Presidential 
primary  candidate  may  seek  to  evade 
these  statuton.-  limits  by  making 
additional  contributions  to  the 
campaign  conunittee  of  the  person 
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chosen  tti  bf>  that  i.andidate's  Vice 
Prosidontidl  runimiii  ni.itf 

For  these  reasdiis,  thf  C^nmmission  is 
adding  new  section  9035.3  to  specify 
when  contributions  to.  and 
expenditures  bv.  Vice  Presidential 
committees  shall  he  aggregated  with 
contributions  to  and  expenditures  by 
the  primary  campaign  of  that  party's 
eventual  Presidential  nominee  for 
purposes  of  the  contribution  and 
expenditure  limitations.  Paragraph  (a)  of 
this  new  section  provides  for  such 
aggregation  begirming  on  the  date  that 
either  the  future  Presidential  or  Vice 
Presidential  nominee  publicly  indicates 
that  the  two  candidates  intend  to  run  on 
the  same  ticket  Aggregation  of 
c:ontrihutiims  and  expenditures  will  also 
begin  when  the  \'ice  Presidential 
candidate  accepts  an  offer  to  be  the 
running  mate,  or  when  the  committees 
of  these  two  candidates  become 
affiliated  under  11  CFR  100.5(g)(4). 
Please  note  that  with  regard  to 
expenditures,  paragraph  (b)  limits  the 
application  of  new  section  9035.3  to  the 
campaign  expenditures  made  by  a 
candidate  who  becomes  the  Vice 
Presidential  nominee  of  his  or  her  party. 
thus  excluding  others  who  lose  the  Vice 
Presidential  nomination 

Both  of  the  comments  addressing  new 
section  9035..^  opposed  certain  aspects 
of  the  proposed  rule.  One  comment 
argued  that  Vice  Presidential 
committees  are  entirely  separate  from 
any  Presidential  committee  until  the 
Vice  Presidential  candidate  is 
nominated  at  the  convention.  This 
commenter  also  expressed  concerns  that 
by  aggregating  expenses,  the 
presidential  campaign  committee  could 
inadvertently  exceed  the  spending 
limits.  The  C^ommission  agrees  that 
Presidential  committees  must  monitor 
this  spending,  just  as  state  party 
committees  must  track  expenditures  by 
subordinate  party  committees  to  ensure 
complianc:e  with  the  coordinated 
spending  limits  of  2  U.S.C.  441a(d).  The 
commenter  also  noted  that  those  who 
contribute  to  both  the  Presidential 
candidate  and  the  Vice  Presidential 
candidate  risk  exceeding  the  primary 
contribution  limits.  The  Commission 
agrees  that  the  recipient  committees 
need  to  aggregate  contributions  from  the 
same  contributor  to  prevent  the  making 
or  acceptance  of  excessive 
contributions.  This  is  no  different  than 
the  requirement  to  aggregate 
contributions  made  to  affiliated 
committees 

Paragraph  lb)  of  the  new  section  also 
contains  an  exception  permitting  a  Vice 
Presidential  candidate  and  his  or  her 
family  and  staff  to  attend  the  party's 
nominating  convention  without  having 


the  cost  of  their  transportation,  lodging, 
and  subsistence  attributed  to  the  party's 
Presidential  candidate.  One  commenter 
agreed  that  Vice  Presidential  candidates 
should  be  able  to  raise  money  to  pay 
these  expenses.  It  was  also  suggested 
that  the  Vice  Presidential  committee 
should  be  able  to  pay  legal  and 
accounting  expenses  incurred  during 
the  background  checks  of  the 
prospective  Vice  Presidential  nominee. 
The  Commission  agrees  with  this 
suggestion  and  is  promulgating  new 
language  to  cover  these  legal  and 
accounting  costs.  In  addition,  the  costs 
of  raising  funds  for  these  limited  travel, 
subsistence,  legal  and  accounting 
expenses  also  do  not  need  to  be  treated 
as  expenditures  of  the  Presidential 
primary  candidate.  Please  note,  if  a  Vice 
Presidential  committee  has  excess  funds 
after  the  nomination.  11  CFR  113.2 
governs  the  use  of  these  funds. 

A  commenter  questioned  the 
Commission's  statutory'  authority  for  the 
new  regulation  and  noted  that  2  U.S.C. 
441a(b}(2)  treats  expenditures  made  on 
behalf  of  a  Vice  Presidential  nominee  as 
expenditures  on  behalf  of  the  party's 
Presidential  nominee.  See  also  1 1  CFR 
110.8(f).  This  provision  of  the  FECA, 
however,  is  not  applicable  prior  to  the 
nomination  of  the  Vice  Presidential 
candidate.  The  Commission  notes  that 
at  the  time  section  441a(b)(2)  of  the 
FECA  was  enacted.  Congress  may  not 
have  anticipated  that  both  the 
Presidential  candidates  and  their 
rurming  mates  may  be  known  well 
before  the  actual  date  of  nomination. 
Nevertheless,  the  Commission  disagrees 
with  the  commenter's  assumption  that 
attribution  under  any  other  situation  is 
contrary  to  the  statute.  In  recent  years. 
the  primaries  in  many  states  have  been 
moved  to  earlier  dates  in  the  election 
year.  This  means  that  Presidential 
candidates  may  reach  their  primary 
spending  limits  earlier  in  the  election 
year,  which  may  encourage  the  creation 
of  Vice  Presidential  campaign 
committees  at  an  earlier  stage  of  the 
process  than  Congress  anticipated  when 
enacting  the  FECA.  The  Commission's 
new  regulations  merely  make  explicit 
that  once  a  Vice  Presidential  running 
mate  is  chosen,  the  authorized 
committees  of  the  two  candidates  would 
ordinarily  be  considered  affiliated.  See 
2  U.S.C.  441a(a)(5)  and  11  CFR 
100.5(g)(4)  and  110.3.  Moreover, 
nothing  in  the  FECA  or  the  Matching 
Payment  Act  specifically  bars  pre- 
nomination  aggregation  of  contributions 
or  expenditures  under  these 
circumstances. 


Section  9038  1     Audit 

This  section  sets  forth  procedures  for 
auditing  the  campaign  committees  of 
primary  election  candidates  who  receive 
federal  funds.  The  changes  to 
paragraphs  (b)(2)(iii).  (c)  and  (d)(1)  of 
this  section  follow  the  revisions  to  11 
CFR  9n07,l(b)(2){iii),  (c)  and  (d)(1),  as 
discussed  above. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 
Act) 

The  attached  final  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  very  few  small 
entities  will  be  affected  by  these  rules, 
and  the  cost  is  not  expected  to  be 
significant.  Further,  any  small  entities 
affected  have  voluntarily  chosen  to 
receive  public  funding  and  to  comply 
with  the  requirements  of  the 
Presidential  Election  Campaign  Fund 
Act  or  the  Presidential  Primary 
Matching  Payment  Account  Act  in  these 
areas. 

List  of  Subjects 

1 2  CFR  Part  9007 

Administrative  practice  and 
procedure.  Campaign  funds. 

1 1  CFR  Parts  9034  and  9033 

Campaign  funds,  Reporting  and 
recordkeeping  requirements. 

1 1  CFR  Part  9038 

Administrative  practice  and 
procedure.  Campaign  funds. 

For  the  reasons  set  out  in  the 
preamble.  Subchapters  E  and  F  of 
Chapter  I  of  Title  1 1  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  9007— EXAMINATIONS  AND 
AUDITS;  REPAYMENTS 

1.  The  authority  citation  for  part  9007 
continues  to  read  as  follows: 

Authority:  20  I'.S.C.  9007  and  MOQlb). 

2.  In  §  9007.1.  paragraphs  (b)(2)(iii) 
and  (c)  and  the  second  sentence  of 
paragraph  (d)(1)  are  revised  to  read  as 
follows: 

§9007.1     Audits. 

***** 

(b)  *   *   * 

(2)*    *    * 

(iii)  Exit  conference.  At  the 
conclusion  of  the  fieldwork. 
Commission  staff  will  hold  an  exit 
conference  to  discuss  with  committee 
representatives  the  staff's  preliminary 
findings  and  recommendations  that  the 
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staff  anticipates  it  will  present  to  the 
Commission  for  appro\'al.  Commission 
staff  will  advise  committee 
representatives  at  this  conference  of  the 
committee's  opportunity  to  respond  to 
these  preliminary  findings;  the 
projected  timetables  regarding  the 
issuance  of  the  Preliminan,'  Audit 
Report,  the  Audit  Report,  and  any 
repayment  determination;  the 
committee's  opportunity  for  an 
administrative  review  of  any  repayment 
determination:  and  the  procedures 
involved  in  Commission  repayment 
determinations  under  11  CFR  9007.2. 
***** 

(c)  Preliminary  Audit  Report:  Issuance 
by  Commission  and  committee 

rpsponse. 

(1)  Commission  staff  will  prepare  a 
written  Preliminary  Audit  Report, 
which  will  be  provided  to  the 
committee  after  it  is  approved  by  an 
affirmative  vote  of  four  (4)  members  of 
the  Commission.  The  Preliminary  Audit 
Report  may  include — 

(i)  An  evaluation  of  procedures  and 
systems  employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act.  the  Presidential  Election 
Campaign  Fund  Act  and  Commission 
regulations; 

(ii)  The  accuracy  of  statements  and 
reports  filed  with  the  Commission  by 
the  candidate  and  committee;  and 

(iii)  Preliminary  calculations 
regarding  future  repayments  to  the 
United  States  Treasury. 

(2)  The  candidate  and  his  or  her 
tuitbonzed  committee  may  submit  in 
writing  within  60  calendar  days  after 
receipt  of  the  Preliminary  Audit  Report, 
legal  and  factual  materials  disputing  or 
commenting  on  the  proposed  findings 
contained  in  the  Preliminar\-  Audit 
Report.  In  addition,  the  committee  shall 
submit  any  additional  documentation 
requested  by  the  Commission.  Such 
materials  may  be  submitted  by  counsel 
if  the  candidate  so  desires. 

(d)  *   *   * 

(1)*    *    *  The  Commission-approved 
audit  report  ma\  address  issues  other 
than  those  contained  in  the  Preliminan,- 
Audit  Report.  *   *   * 


PART  9034— ENTITLEMENTS 

3.  The  authority  citation  for  part  9034 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9034  and  9039(b). 

4.  Section  9034.4  is  amended  by 
revising  paragraphs  (e)(1)  and  (e)(3)  to 
read  as  follows: 


§  9034.4     Use  of  contributions  and 
matching  payments. 

•  «  «  •         * 

(e)*  *  * 

(1)  General  rule.  Any  expenditure  for 
goods  or  services  that  are  used  for  the 
primary  election  campaign,  other  than 
those  listed  in  paragraphs  (e)(2)  through 
(e)(7)  of  this  section,  shall  be  attributed 
to  the  limits  set  forth  at  11  CFR  9035.1. 
Any  expenditure  for  goods  or  services 
that  are  used  for  the  general  election 
campaign,  other  than  those  listed  in 
paragraphs  (e)(2)  through  (e)(7)  of  this 
section,  shall  be  attributed  to  the  limits 
set  forth  at  11  CFR  110.8(a)(2).  as 
adjusted  under  11  CFR  110.9(c). 
***** 

(3)  State  or  national  campaign  offices. 
Prior  to  the  date  of  the  last  primary 
election  in  a  Presidential  election  year, 
overhead  and  salary^  costs  incurred  in 
connection  with  state  or  national 
campaign  offices  shall  be  attributed  to 
the  primary  election.  With  regard  to 
overhead  and  salar\'  costs  incurred  on  or 
after  June  1  of  the  Presidential  election 
year,  but  before  or  on  the  date  of 
nomination,  the  committee  may 
attribute  to  the  general  election  an 
amount  not  to  exceed  15%  of  the 
limitation  on  primary-election 
expenditures  set  forth  at  1 1  CFR 
110.8(a)(1).  Overhead  and  pa\Toll  costs 
associated  with  winding  down  the 
campaign  and  compliance  activities 
shall  be  governed  by  paragraph  (a)(3)  of 
this  section. 


PAH  I  yU3b — tAHtNUIIUHt 
LIMITATIONS 

5.  The  authority  citation  for  part  9035 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9035  and  9039(b). 

6.  Section  9035.3  is  added  to  read  as 
follows: 

§  9035.3     Contributions  to  and 
expenditures  by  Vice  Presidential 
candidates. 

laj  Aggregation  of  contributions  and 
expenditures.  For  purposes  of  the 
limitations  on  contributions  and 
expenditures  of  this  part  and  part  110. 
contributions  to,  and  expenditures  by. 
the  authorized  committee  of  a  candidate 
who  becomes  the  nominee  of  a  political 
party  for  the  office  of  Vice  President  of 
the  United  States  shall  be  aggregated 
with  contributions  to  and  expenditures 
by  the  publicly  funded  primary 
candidate  who  obtains  that  political 
party's  nomination  for  the  office  of 
President  of  the  United  States,  provided 
that  the  contributions  to  or  expenditures 
bv  the  authorized  committee  of  the  Vice 


Presidential  candidate  were  made  on  or 
after  the  date  on  which — 

(1)  The  Presidential  or  Vice 
Presidential  candidate  publicly 
indicates  that  the  two  candidates  intend 
to  run  on  the  same  ticket; 

(2)  The  candidate  for  the  office  of  Vice 
President  accepts  an  offer  by  the 
publicly  funded  primary  candidate  for 
the  office  of  President,  or  by  the 
Presidential  candidate's  agent(s),  to  run 
on  the  same  ticket;  or 

(3)  The  Presidential  and  Vice 
Presidential  committees  become 
affiliated  pursuant  to  11  CFR 
100.5(g)(4)(i)  or  (ii). 

(b)  Exceptions.  The  following 
expenditures,  if  incurred  by  the 
authorized  committee  of  a  candidate 
who  subsequently  becomes  the  nominee 
of  a  political  party  for  the  office  of  Vice 
President  of  the  United  States,  will  not 
be  aggregated  under  paragraph  (a)  of  this 
section; 

(1)  The  cost  of  attendance  by  the 
candidate,  the  candidate's  family,  and 
the  candidate's  authorized  committee's 
staff  at  a  political  part>''s  national 
nominating  convention,  including  the 
cost  of  transportation,  lodging,  and 
subsistence: 

(2)  The  cost  of  legal  and  accounting 
services  associated  with  background 
checks  during  the  Vice  Presidential 
selection  process;  and 

(3)  The  cost  of  raising  funds  for  the 
expenses  listed  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section. 

PART  9038— EXAMINATIONS  AND 
AUDITS 

7.  The  authority  citation  for  part  9038 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9038  and  9039(b). 

8.  In  §  9038.1,  paragraphs  (b)(2)(iii) 
and  (c)  and  the  second  sentence  of 
paragraph  (d)(1)  are  revised  to  read  as 
follows: 

§9038  1     Audit. 

-  -  ■  *         * 

(b)*  *  * 

(2)*    *    * 

(iii)  Exit  conference.  At  the 
conclusion  of  the  fieldwork. 
Commission  staff  will  hold  an  exit 
conference  to  discuss  with  committee 
representatives  the  staffs  preliminary 
findings  and  recommendations  that  the 
staff  anticipates  it  will  present  to  the 
Commission  for  approval.  Commission 
staff  will  advise  committee 
representatives  at  this  conference  of  the 
committee's  opportunity  to  respond  to 
these  preliminan'  findings;  the 
projected  timetables  regarding  the 
issuance  of  the  Preliminary-  Audit 
Report,  the  Audit  Report,  and  any 
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repavment  dptprmnidtion;  the 
committee's  iipportunity  for  an 
admini.'itrativf  review  of  any  repayment 
determination:  and  the  procedures 
in\()lved  in  Commission  repayment 
determinations  under  11  CFR  9038.2. 

*  *         *         *         * 

(c)  Preliminary  Audit  Report:  Issuancf 
hv  Commission  and  committee 
rfsponse. 

(1)  Commission  staff  will  prepare  a 
written  Preliminarv  ,^udit  Report, 
which  will  be  provided  tn  the 
committee  after  it  is  approved  by  an 
affirmative  vote  of  four  (4)  members  of 
the  (Commission.  The  Preliminary  Audit 
Report  mav  include — 

(i)  .-Kn  evaluation  of  procedures  and 
svstems  emploved  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act.  the  Presidential  Election 
Campaign  Fund  Act  and  Commission 
regulations; 

(ii)  The  accuracy  of  statements  and 
reports  filed  with  the  Commission  by 
the  candidate  and  committee;  and 

(lu)  Preliminary  calculations 
regarding  future  repayments  to  the 
United  States  Treasurv 

(2)  The  candidate  and  his  or  her 
authorized  committee  may  submit  in 
writing  within  tiO  calendar  davs  after 
receipt  of  the  Preliminary  Audit  Report, 
legal  and  factual  materials  disputing  or 
commenting  on  the  proposed  findings 
c:ontained  in  the  Preliminary  Audit 
Kepurt  In  addition,  the  committee  shall 
submit  anv  additional  documentation 
requested  bv  the  (Commission.  Suc:h 
materials  mav  be  submitted  by  counsel 
if  the  candidate  so  desires. 

Id)  *    *    * 

(1)  *    *    *  The  Commission-approved 
<iudit  report  may  address  issues  other 
than  those  contained  in  the  Preliminary 
.-\udit  Report    *    *    ' 

*  *         *         «         * 

Daffci:  Nnvcmber  9,  1999. 
Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 
tF  K  Dec.  99-29694  Filed  11-12-99:  8:45  ami 

BILLING  CODE  671S-01-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-NM-70-AD;  Amendment 
39-11407:  AD  99-23-11] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  146  and  Avro 
146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation 
.Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  British  Aerospace 
Model  BAe  146  and  Avro  146-RI  series 
airplanes,  that  requires  repetitive 
inspections  to  detect  signs  of  chafing  to 
the  fuel  feed  pipe,  and  repair  or 
replacement  of  the  fuel  feed  pipe  with 
a  serviceable  part,  if  necessarv-;  and 
ensuring  that  responder  units,  electrical 
connector  backshells,  and  associated 
wiring  are  undamaged  and  are 
positioned  correctly  to  provide 
maximum  clearance  with  the  fuel  pipe. 
This  amendment  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  bv  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  damage  to  the  fuel 
feed  pipe,  which  could  result  in  fuel 
leaks  and  an  increased  potential  for  fire 
on  the  airplane. 

DATES:  Effective  December  20,  1999 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  bv  the  Director 
of  the  Federal  Register  as  of  Dec;ember 
20. 1999 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  1 3850 
Mclearen  Road.  Herndon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Offirie  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Marteiison.  Manager. 
International  Branch.  ANM-llfi.  F.AA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax (425) 227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  A9  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  Model  BAe  146  and  Avro 
146-RI  series  airplanes  was  published 
in  the  Federal  Register  on  .August  12, 
1999  (64  FR  43955).  That  action 
proposed  to  require  repetitive 
inspections  to  detect  signs  of  chafing  to 
the  fuel  feed  pipe,  and  repair  or 
replacement  of  the  fuel  feed  pipe  with 
a  serviceable  part,  if  necessary;  and 
ensuring  that  responder  units,  electrical 
connector  backshells.  and  associated 
wiring  are  undamaged  and  are 
positioned  correctlv  to  provide 
maximum  clearance  with  the  fuel  pipe. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Change  the  Repetitive 
Inspection  Interval 

One  commenter,  the  manufacturer, 
states  that  the  repetitive  inspection 
interval  required  by  paragraph  (a)  of  the 
proposed  AD  is  not  consistent  with  the 
interval  described  in  the  service 
bulletin.  The  service  bulletin  indicates 
that  the  interval  should  be  at  each  "C" 
check,  which  the  manufacturer  has 
confirmed  to  be  at  4.000  flight  cycles,  or 
within  Z  years,  whichever  occurs  first. 

The  FAA  infers  that  the  commenter  is 
requesting  that  the  inspection  inter\'al 
be  revised  to  correspond  to  "C"  check 
intervals.  The  FAA  concurs.  It  was  the 
FAA's  intention  to  require  repetitive 
inspections  at  an  interval  corresponding 
to  the  majority  of  operators'  scheduled 
"C"  checks.  The  interval  in  the 
proposed  AD  was  erroneously  stated  as 
3.000  flight  hours.  Based  on  the 
information  provided  by  the 
manufacturer,  the  FAA  has  revised  the 
repetitive  inspection  interval  in 
paragraph  (a)  of  the  final  rule  to  specify 
an  inspection  interval  of  4,000  flight 
cycles,  or  within  2  vears.  whichever 
occurs  first. 

Request  To  Change  the  Cost  Impact 

The  commenter  estimates  that  there 
are  45  U.S. -registered  airplanes  affected 
bv  this  AD.  In  the  notice  of  proposed 
rulemaking,  the  FAA  had  estimated  that 
20  airplanes  were  affected. 

The  FAA  concurs  and  has  changed 
the  cost  impact  paragraph  in  the  final 
rule  to  indicate  that  45  airplanes  are 
affected  bv  this  AD. 
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Request  To  Change  Service  Information 
Address 

The  commenter  states  that  the  address 
used  to  obtain  service  information  has 
been  changed  from  AI(R)  American 
Support  to  British  Aerospace  Regional 
Aircraft  American  Support.  The 
remainder  of  the  address  is  unchanged: 
13850  Mclearen  Road,  Herndon, 
Virginia  20171. 

Tne  FAA  concurs  and  has  changed 
the  final  rule  to  indicate  the  new 
addrpss. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  45  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  S2,700,  or  S60  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulator)  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
(in  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executi\e  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify-  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulators'  Policies  and  Procedures  (44 
PR  11034!  February-  26.  1979):  and  (3) 
will  not  have  a  significant  economic 
impjict.  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-07    British  Aerospace  Regional 
Aircraft  (Formerly  British 

Aerospace  Regional  Aircraft  Limited. 
Avro  International  Aerospace  Division; 
British  Aerospace,  PLC;  British 
Aerospace  Commercial  Aircraft 
Limited):  Amendment  39-11407.  Docket 
99-NM-70-AD. 

Applicability:  Model  BAe  146  and  Avro 
146-RI  series  airplanes,  except  those  on 
which  Modification  HCMOl6,38A  (British 
Aerospace  Service  Bulletin  SB.26--14- 
01638A,  dated  February  25,  1999)  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  fuel  feed  pipe, 
which  could  result  in  fuel  leaks  and  an 
increased  potential  for  fire  on  the  airplane, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  the  fuel  feed  pipe  for  signs  of 
chafing,  and  ensure  that  responder  units  are 


undamaged  and  positioned  correctly  in 
relation  to  clamps  and  that  electrical 
connector  backshells  and  associated  wiring 
are  undamaged  and  are  oriented  to  provide 
maximum  clearance  with  the  fuel  pipe:  in 
accordance  with  British  Aerospace  Service 
Bulletin  SB. 26-^4,  dated  February  25.  1999. 

(1)  If  no  chafing  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  flight  cycles  or  2  years, 
whichever  occurs  first,  until  accomplishment 
of  paragraph  (b)  of  this  AD. 

(2)  If  any  sign  of  chafing  is  detected,  prior 
to  further  flight,  accomplish  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  AD,  as  applicable, 
in  accordance  with  British  Aerospace  Ser\'ice 
Bulletin  SB. 26-44,  dated  February  25,  1999. 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  4,000  flight  cycles  or  2  years, 
whichever  occurs  first,  until  accomplishment 
of  paragraph  (b)  of  this  AD. 

(i)  If  the  damage  does  not  exceed  one-half 
the  thickness  of  the  fuel  feed  pipe  wall,  prior 
to  further  flight,  repair  the  pipe. 

(ii)  If  the  damage  exceeds  one-half  the 
thickness  of  the  fuel  feed  pipe  wall,  prior  to 
further  flight,  replace  the  pipe  with  a 
serviceable  part. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Modification  of  the  clamping 
arrangement  for  the  firewall  responder  units 
in  accordance  with  British  .Aerospace  Service 
Bulletin  SB.26-44-01638A.  dated  February 
25.  1999.  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116,  FAA.  Transport  Airplane 
Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Internationaj  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Service 
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Bulletin  SB. 26-44.  dated  February  25, 
1999.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  British  Aerospace  Regional  Aircraft 
American  Support.  13850  Mclearen  Road. 
Herndon.  Virginia  20171.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW'..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW..  suite 
700,  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  009-02-99. 

(f)  This  amendment  becomes  effective  oi» 
December  20,  1999. 

Issued  in  Renton.  Washington,  on 
November  1.  1999. 
V'i  L.  Lipski, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  99-29055  Filed  11-12-99;  8:45  am) 

BILLING  CODC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-SW-48-AD;  Amendment 
39-11414;  AD  99-23-1 8] 

RIN2120-AA64 

Airworthiness  Directives:  Bell 
Helicopter  Textron  Canada  Model  407 
Helicopters 

agency:  Federal  Aviation 
.\dmmi.stratinn,  DOT. 
action:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 

new  airvvDrthiness  directive  (AD) 
applicable  to  Bell  Helicopter  Textron 
Canada  (BHTC)  Model  407  helicopters. 
This  action  requires,  before  further 
flight,  revising  the  life  limits  for  certain 
parts  and  replacing  each  part  that  has 
e.xceeded  its  life  limit.  The  AD  also 
requires  revising  the  applicable 
component  history  cards  or  equivalent 
records  and  the  Airworthiness 
Limitations  Schedule  of  the  BHTC 
Model  407  maintenance  manual  to 
reflect  these  new  life  limits.  This 
amendment  is  pmnifited  by  an 
engineering  evaluation  of  additional 
flight  test  data,  which  resulted  in 
redefining  the  service  life  for  certain 
parts  and  revising  the  Airworthiness 
Limitations  Schedule.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  fatigue  failure  of  certain  parts 
that  ma\  have  exceeded  revised  life 
limits  and  subsequent  loss  of  control  of 
the  helicopter. 
DATES:  Effective  November  30,  1999. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
fanuary  14,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SW-48- 
AD,  2601  Meachara  Blvd.,  Room  663, 
Fort  Worth.  Texas  7fi1^7 
FOR  FURTHER  INFORMATION  CONTACT: 
Shep  Blackman,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137,  telephone 
(817)  222-5296,  fax  (R17)  222-5961, 
SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  the  airworthiness  authority  for 
Canada,  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  BHTC  Model 
407  helicopters.  Transport  Canada 
advises  that  a  recent  engineering 
evaluation  has  led  to  changes  in  the 
airworthiness  limitations  of  certain 
helicopter  parts  to  account  for  repeated 
torque  events  in  terms  of  the  Retirement 
Index  Number  (RIN)  or  time-in-ser\  ice, 

BHTC  has  issued  Alert  Service 
Bulletin  407-98-22,  dated  December  10. 
1998  (ASB),  which  specifies  changes  to 
the  Airworthiness  Limitations  Schedule 
for  certain  parts  to  reflect  the  maximum 
life  expressed  in  hours  or  by  Retirement 
Index  Numbers  (RIN).  Transport  Canada 
classified  this  ASB  as  mandatory  and 
issued  Transport  Canada  AD  CF-99-04. 
dated  February  24,  1999,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTC  Model  407 
helicopters  of  the  same  type  design 
registered  in  the  United  States,  this  AD 
is  being  issued  to  prevent  a  fatigue 
failure  of  certain  parts  that  may  have 
exceeded  revised  life  limits  This  AD 
requires,  before  further  flight. 
establishing  new  life  limits  for  certain 
parts  and  replacing  each  part  that  has 
exceeded  its  life  limit.  The  AD  also 


requires  updating  the  component 
history  cards  or  equivalent  records  for 
these  parts.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  could  result  in  loss  of  control 
of  the  helicopter.  Therefore,  establishing 
a  new  life  limit  for  certain  parts  and 
replacing  each  part  that  has  exceeded  its 
life  limit  is  required  prior  to  further 
flight  and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  220 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  21  work 
hours  to  replace  all  affected  parts,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Required  parts  will  cost 
approximately  S39.109  per  helicopter. 
Based  on  these  figures,  the  total  cost     , 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  58.881,180. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\-  the 
ixViiGS  tJocKCt  miiTiDcr  uUci  uC  siiuiTiittGG 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif}-  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  F,\A-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-.SVV-4a-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034"  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  ainvorthiness  directive  to 

read  as  follows: 

AD  9S^23-18     Bell  Helicopter  Textron 

Canada:  Amendment  39-11414.  Docket 
No.  99-SW-48-AD. 
Applicability:  Model  407  helicopters, 

certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Prior  to  further  flight,  unless 
accomplished  previously. 

To  prevent  a  fatigue  failure  of  certain  parts 
that  may  have  exceeded  revised  life  limits 
and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Remove  and  replace  with  an  airworthy 
part  any  of  the  following  parts  that  exceed 
their  revised  life  limits.  Annotate  the 
component  history  card  or  equivalent  record 
with  the  revised  life  limits. 


Part 

.   ... 
Part  No. 

Former  life  limit 

Revised  life  limit 

Drive  ring  set  

406-010-126-107 

49,000  RIN  

48.CX)0  RIN. 

Main  rotor  mast 

407-040-038-101 
407-010-201-101 
407-010-203-101 
407-010-206-103 

5.000  hours  TIS  or  25,000  RIN  

5,000  hours  TIS  or  18,000  RIN. 

Lefl-hancl  pylon  side  beam  

1.000  hours  TIS  

1,000  hours  TIS  or  5.500  RIN. 

Right-hand  pylon  sipe  beam  

1.000  hours  TIS  

1,000  hours  TIS  or  5,500  RIN. 

Pylon  restraint  spnng  

On-condltlon 

5,000  hours  TIS. 

Note  2:  Bell  Helicopter  Textron  Canada 
(BHTC)  .'Mert  Service  Bulletin  407-98-22. 
dated  December  10.  1998.  and  Revision  9  to 
Cliapter  4  of  the  .Maintenance  Manual  BHT- 
407-MM-l  dated  November  30,  1998. 
pertain  to  the  subject  of  this  AD. 

(b)  Revise  the  Airworthiness  Limitations 
Schedule  of  the  BHTC  Model  407 
maintenance  manual  by  establishing  or 
revising  the  retirement  life  for  the  parts  as 
shown  in  paragraph  (a). 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA.  Rotorcraft  Directorate. 
Operators  shall  submit  their  requests  through 
an  FA.^  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  .\D.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21  197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
November  30, 1999. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  AD  CF-99-04,  dated 
February  24,  1999. 

Issued  in  Fort  Worth,  Texas,  on  November 
3,  1999. 
Henry  A.  .\rmstrong. 

Manager.  Rotorcraft  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  99-29610  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airpace  Docket  No.  9^ANM-08] 

Establishment  of  Class  E  Airspace; 
Glendive.  MT 

agency:  Federal  Aviation 
Atiministration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
E  En  Route  Domestic  Airspace  Area  in 
the  vicinity  of  Glendive,  MT.  The  effect 
of  this  action  is  to  provide  controlled 
airspace  for  the  development  of  an  off- 
airway  route  between  Bismarck,  ND, 
and  Glendive,  MT. 

EFFECTIVE  DATE:  0901  UTC,  December 
30. 1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley,  ANM-520.b.  Federal 
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.\viation  Administration.  Docket  No. 
99-ANM-08,  1601  Lind  Avenue  S.W., 
Renton.  Wdshmgton.  9805.5-4056; 
telephon.^  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

CJn  SeptembiT  1.  1999.  the  FAA 
proposed  to  amend  Title  14.  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  bv  establishing  the  Glendive. 
MT.  Class  E  En  Route  Domestic 
Airspace  Area  (64  FR  47718).  This 
establishment  of  the  Class  E  area  is  in 
support  of  an  air  taxi  operator  for  the 
purpose  of  conducting  direct  routing  in 
Instrument  Flight  Conditions  (IFR) 
between  Bismarck.  ND.  and  Glendive. 
MT,  The  FAA  establishes  Class  E 
airspace  in  those  areas  vv  here  there  is  a 
requirement  to  provide  \¥R  en  route  air 
traffic  control  services  but  the  Federal 
airvvav  segment  is  inadequate.  This  rule 
allows  controlled  airspace  between  the 
two  cities,  thereby  allowing  direct  route 
flight  and  saving  considerable  time  over 
present  available  non-direct  routes. 
Interested  parties  were  in\ited  to 
participant  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal   No 
comments  were  received 

The  coordinates  for  this  airspace 
docket  are  based  on  ,\'orth  American 
Datum  83.  Class  E  airspace  areas 
designated  as  en  route  domestic 
airspace  areas  are  published  in 
Paragraph  6006  of  FAA  (kder  7400. 9G, 
dated  September  1.  1999.  and  effective 
September  16.  1999.  which  is 
incorporated  by  reference  in  14  CFR 
71  1    I'he  (ilass  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  an  En  Route  Domestic 
.\irspace  Area  in  the  vicinity  of 
Glendive,  MT.  The  intended  effect  of 
this  rule  is  designed  to  provide  safe  and 
efficient  use  of  the  navigable  airspace 
and  to  promote  safe  flight  operations 
under  IFR  betwt!en  Bismarck.  ND.  and 
Glendive,  MT 

The  F.\.-\  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current   It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Clrder  12866;  (2)  is  not  a 

signific:ant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
mipact  is  so  minimal.  Since  this  is  a 


routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),'40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400  9G.  Airspace 
Designations  and  Reporting  Points. 
dated  September  1,  1999.  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Furagraph  6006    Class  E  airspace  designated 
as  an  en  route  domestic  airspace  area. 


Glendive,  MT  (New) 

That  airspace  extending  upward  from  120(1 
feet  AGL  bounded  on  the  east  by  the  west 
edge  of  V-493,  on  the  south  by  the  north 
edge  of  V-2,  and  on  the  northwest  by  the 
southeast  edge  of  V-545. 
***** 

Issued  in  Seattle,  Washington,  on  October 
26.  1999. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division, 

Northwest  Mountain  Region. 

IFR  Doc.  99-29681  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4910-13-M 


ACTION:  Final  rule. 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

28  CFR  Part  16 
[AAG/A  Order  No.  180-99] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Executive  Office  for 
Immigration  Review.  Department  of 
Justice. 


SUMMARY:  The  Department  of  Justice  is 
exempting  a  Privacy  Act  system  of 
records  from  subsection  (d)  of  the 
Privacy  Act.  5  U.S.C.  552a.  This  system 
of  records,  the  "Practitioner  Complaint/ 
Disciplinary  Files."  (lustice/EOIR-003) 
contains  information  which  relates  to 
official  Federal  investigations  and 
matters  of  law  and  regulatory 
enforcement  of  the  Executive  Office  for 
Immigration  Review  (EOIR). 
Accordingly,  where  applicable,  the 
exemptions  are  necessax\'  to  avoid 
interference  with  the  law  and  regulatory 
enforcement  functions  of  EOIR. 
Specifically,  the  exemptions  are 
necessary  for  the  following:  To  prevent 
subjects  of  investigations  from 
frustrating  the  investigatory  process;  to 
preclude  the  disclosure  of  investigative 
techniques;  to  impede  the  identification 
of  confidential  sources  and  of  law  and 
regulatory  enforcement  personnel,  as 
well  as  to  protect  their  physical  safety; 
to  ensure  EOIR's  ability  to  obtain  facts 
from  information  sources;  to  protect  the 
privacy  of  third  parties;  and  to  safeguard 
classified  information  as  required  by 
Executive  Order  12958. 
DATE:  This  rule  will  be  effective 
November  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>-  E.  Cahill,  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
Register  on  September  10.  1999  at  64  FR 
49117,  No  comments  were  received. 

Regulatory  Flexibility  Act 

This  Order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612.  it  is 
hereby  stated  that  the  order  will  not 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 

Executive  Order  12988 

The  rule  complies  with  the  applicable 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  No.  1 2988. 

Executive  Order  12866 

The  Attorney  General  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
No.  12866,  and  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  Part  16 

Administrative  Practices  and 
Procedures.  Courts,  Freedom  of 
Information  Act.  Privacy  Act,  and 
Government  in  Sunshine  Act. 
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Dated:  November  2,  1999. 
Stephen  R.  Colgate, 

Assistant  Attornev  General  for 
Administration. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  bv  Attornev  General 
Order  No.  793-78.  28  CFR  part  16  is 
amended  as  follows: 

PART  16— [AMENDED] 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a.  552b(g),' 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510, 
534:31  U.S.C.  3717,9701. 

2,  28  CFR  16.83  is  amended  by  adding 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  16.83     Exemption  of  the  Executive  Office 
for  Immigration  Review  System — limited 
access. 

***** 

(c)  The  following  system  of  records  is 
exempted  form  5  IJ.S.C.  552a(d). 

(1)  Practitioner  Compliant/ 
Disciplinary  Files  (JUSTICE/EOIR  003). 
This  exemption  applies  only  to  the 
extent  that  information  in  this  svstem  is 
subject  to  exemption  pursuant  to  5 
U.S.C,  552a(j)(2).  (k)(l).  and  (k)(2).  To 
the  extent  that  information  in  a  record 
pertaining  to  an  individual  does  not 
relate  to  national  defense  or  foreign 
policy,  official  Federal  investigations 
and/or  law  enforcement  matters,  the 
exemption  does  not  apply.  In  addition, 
where  compliance  would  not  appear  to 
interfere  with  or  adverselv  affect  the 
overall  law  or  regulatory  enforcement 
process,  trie  appiicauie  exemption  mav 
be  waived  by  the  Executive  Office  for 
Immigration  Review 

(d)  Exemption  from  subsection  (d)  is 
justified  for  the  following  reasons: 

(1)  From  the  access  and  amendment 
provisions  of  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  of  records  could  inform  the 
subject  of  the  investigation  of  an  actual 
or  potential  criminal,  civil,  or  regulatory 
violation  or  the  existence  of  that 
investigation;  of  the  nature  and  scope  of 
the  information  and  evidence  obtained 
as  to  the  subject's  activities;  of  the 
identity  of  confidential  sources, 
witnesses,  and  law  enforcement 
personnel;  and  of  information  that  may 
enable  the  subject  to  avoid  detection  or 
apprehension.  These  factors  would 
present  a  serious  impediment  to 
effective  law  and  regulatory 
enforcement  where  they  prevent  the 
successful  completion  of  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
and  law  enforcement  personnel,  and/or 
lead  to  the  improper  influencing  of 


witnesses,  the  destruction  of  evidence, 
or  the  fabrication  of  testimony.  In 
addition,  granting  access  to  such 
information  could  disclose  security- 
sensitive  or  confidential  business 
information  or  information  that  would 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  third  parties. 
Finally,  access  to  the  records  could 
result  in  the  release  of  properly 
classified  information  which  would 
compromise  the  national  defense  or 
disrupt  foreign  policy.  Amendment  of 
the  records  would  interfere  with 
ongoing  investigations  and  law 
enforcement  activities  and  impose  an 
enormous  administrative  burden  by 
requiring  investigations  to  be 
continuously  reinvestigated. 

(FR  Doc.  99-29509  Filed  11-12-99;  8:45  am) 

BILLING  CODE  44iO~AR^M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 

Corporatitm's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans,  i  his  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  December  1999.  Interest 
assumptions  are  also  published  on  the 
PBGC's  web  site  {http://www.pbgc,gov). 
EFFECTIVE  DATE:  December  1,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  1.  Ashner.  .Assistant  Cjeneral 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guarant\'  Corporation. 
1200  K  Street.  NVV..  Washington.  DC 
20005,  202-326^024.  (For  TTY/TDD 
users,  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulation  on  AlhK:ation  of 
,A.ssets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Emplovee 
Retirement  Income  Security  Act  of  1974. 

.■\mong  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assumptions.  These  interest 


assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
November  1999. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.50  percent  for  the 
first  20  years  following  the  valuation 
date  and  5.25  percent  thereafter.  The 
annuity  interest  assumptions  represent 
an  increase  (from  those  in  effect  for 
November  1999)  of  0.20  percent  for  the 
first  20  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  lump  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  5.25  percent  for  the  period 
during  which  a  benefit  is  in  pay  status, 
4.50  percent  during  the  seven-year 
period  directly  preceding  the  benefits 
placement  in  pay  status,  and  4.00 
percent  during  any  other  years 
preceding  the  benefit  s  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  November  1999)  of 
0.25  percent  for  the  period  during 
which  a  benefit  is  in  pay  status  and  for 
the  seven-year  period  directly  preceding 
the  benefit's  placement  in  pay  status; 
they  are  otherwise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  am.9ndment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  December  1999,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 
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In  consideration  of  the  foregoing,  29 
C.FK  pnrt  4044  is  amended  as  follows: 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1   The  authority  citation  for  part  4044 

continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(bK3), 
1341.  1344,  1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  74  is 
added  to  Table  II,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Table  I.— Annuity  Valuations 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Annuities  and 
Lump  Sums 


;This  table  sets  ronh.  for  each  indicated  calendar  month),  the  interest  rates  (denoted  by  ':    h.  .  and  referred  to  generally  as  /,)  assumed  to  be 

in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  withm  that  calendar  month,  those  anniversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  afier  the  last  listed  anniversary  date] 


For  valuation  dates  occurring  in  the  month — 


The  Values  of  /,  are: 


tor  f  = 


for  f  = 


for  f: 


December  1999 


.0650 


1-20 


0525 


>20     N/A 


N/A 


Table  II.— Lump  Sum  Valuations 

In  using  this  table  il )  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  m  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply:  (2)  For  benefits  for  which  the  deferral  penod  is  y  years  (where  y  is  an  integer  and  0  <y  <ni1).  interest  rate  i,  shall 
apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  tor  which  the  de- 
ferral period  IS  y  years  (where  y  is  an  integer  and  n,  <y  <r7|  +  rh).  interest  rate  /;  shall  apply  from  the  valuation  date  for  a  period  of  y  -  n, 
years,  interest  --ate  /  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  period  'S  y  years  i  where  y  is  an  integer  and  y>ni  +  rh),  interest  rate  ;.  shall  apply  from  the  valuation  date  for  a  period  of  y  -  Oi 
n.-  years  interest  rate  ^  shall  apply  for  the  following  rh  years,  interest  rate  /i  shall  apply  for  the  following  n^  years,  and  thereafter  the  im- 
mediate annuity  rate  shall  apply.] 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


ni 


rh 


74 


12-1-99 


1-1-00 


5.25 


4.50 


4.00 


400 


Issui^ci  in  Washington,  DC,  on  this  8th  day 
of  November  1999. 
David  M.  Strauss, 

Exrctitn-f  Dirt'itor.  Pension  Benefit  Guaranty 
(Atrpomtion. 
FK  Un,    qf>-297.=)6  Filed  11-12-99;  8:45  am) 

BILLING  CODE  7708-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300943:  FRL-638&-9] 
RIN  2070-AB78] 

Zinc  phosphide;  Extension  of 
Tolerance  for  Emergency  Exemptions 

AGENCY:  En\  ironniental  Protection 
.-\gencv  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  residues  of  the 

phosphine  result  my  from  the  use  of  the 
rodenticidf  ^int  phosphide  in  or  on 
potatoes  and  sugar  beet  (roots)  at  0.05 
part  per  million  (ppm),  and  sutjar  beet 


(tops)  at  0.1  ppm  for  an  additional  1  '-'i 
year  period.  These  tolerances  will 
expire  and  are  revoked  on  December  31 , 
2001.  This  action  is  in  response  to 
EPA's  granting  of  an  emergencv 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  potatoes  and  sugar  beets. 
Section  408(1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act. 

DATES:  This  regulation  is  effective 
November  15,  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-30094,3, 
must  be  received  by  EPA  on  or  before 
Januan.'  14,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier  Please 


follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  III.  of  the 
■SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identif\'  docket  control  number  OPP- 
300943  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Libby  Pemberton,  Registration 
Division  {7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460:  telephone  number:  (703) 
308-9364;  and  e-mail  address: 
pemberton.libby@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 
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Cat- 
egories 

NAICS 
codes 

Examples  of  poten- 
tially affected  entitles 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhausti\'e.  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
affected  by  this  action.  C3ther  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  applv 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  'FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Law's  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register--Environmental 

the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2  In  person.  The  Agencv  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-,300943.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  fCBl). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integritv  Branch  (PIRIB). 
Rm.  119.  CrystarMall  #2.  1921  fefferson 
Davis  Hwy,.  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Fridav. 


excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA  issui^d  a  final  rule,  published  in 
the  Federal  Register  of  December  9. 
1998  (63  FR  66794)  {FRL-6046-1). 
which  announced  that  on  its  own 
initiative  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a,  as  amended 
bv  the  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Public. Law  104-170)  it 
established  time-limited  tolerances  for 
the  residues  of  phosphine  in  or  on 
potatoes  and  sugar  beet  (roots)  at  0.05 
ppm  and  sugar  beet  (tops)  at  0.1  ppm. 
with  an  expiration  date  of  May  1,  2000. 
EPA  established  the  tolerances  because 
section  408{1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Such  tolerances  can  be 
established  without  providing  notice  or 
period  for  public  comment. 

EPA  received  a  request  to  extend  the 
use  of  zinc  phosphide  on  potatoes  and 
sugar  beets  for  this  year's  growing 
season  due  to  continued  losses  expected 
by  Idaho  growers  due  to  vole  and  mouse 
damage.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergenc\'  conditions  exist.  EPA  has 
authorized  under  FIFR,-\  section  18  the 
use  of  zinc  phosphide  on  potatoes  and 
sugar  beets  for  the  control  of  voles  and 
mice  in  Idaho. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  phosphine  in 
or  on  potatoes,  sugar  beet  (roots)  and 
sugar  beet  (tops).  In  doing  so,  EPA 
considered  the  safetv  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessarv  tolerance  under 
FFDCA  section  4b8(l)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  the  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  December  9.  1998  (63  FR  66794). 
Based  on  that  data  and  information 
considered,  the  Agency  reaffirms  that 
extension  of  the  time-limited  tolerance 
will  continue  to  meet  the  requirements 
of  section  408(1)(6).  Therefore,  the  time- 
limited  tolerance  is  extended  for  an 
additional  IV2  year  period.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
i()leranc^^'-  from  the  Code  of  Federal 
Regulations  (CFR).  Although  these 
tolerances  will  expire  and  are  revoked 
(m  December  31.  2001.  under  FFDCA 


section  408(1)(5).  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  potatoes,  sugar  beet  (roots),  and 
sugar  beet  (tops)  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
these  tolerances  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

ni.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  QPP-300943  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January  14.  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
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information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
cK  cordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copv  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  inav  be  disclosed  publicly 
bv  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900).  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC.  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  M3708.  Waterside 
Mall,  401  M  .St.,  SW.,  Washington.  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m  to  4  p.m.,  Monday 
through  Friddv.  excluding  legal 
holidays  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  tec  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180..'}3(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
.\ccounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary'  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  mav  contact 
James  Tompkms  by  phone  at  (703]  305- 
5697,  by  e-mail  at 

tompkins.iim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agencv,  401  M  St.,  SW., 
Washington,  DC  20460 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  ub]e(  tion  fees,  you  must 
mail  vour  request  for  such  a  waiver  to: 
lames  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agencv.  401  M  St..  SW., 
Washington.  DC  20460. 

3.  C^opiea  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  vour  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  I'nit  IB. 2.  Mail  vour 
c:opies,  identified  by  docket  control 
number  OPP-300943,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Ser\ices  Division  (7502C).  Office  of 
Pesticide  Programs.  Environmental 


Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copv  to  the  location  of 
the  PIRIB  describedin  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encrvption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6,1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory- 
Planning  and  Review  (58  FR  51 735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  prior 
consultation  with  State,  local,  and  tribal 
government  officials  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993)  and  Executive  Order  13084, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998),  or  special 
consideration  of  environmental  justice 
related  issues  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  lustice  in 
Minority  Populations  and  Low-Income 


Populations  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997).  The 
Agency  has  determined  that  this  action 
will  not  have  a  sub.stantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  This  action  directly  regulates 
growers,  food  processors,  food  handlers 
and  food  retailers,  not  States.  This 
action  does  not  alter  the  relationships  or 
distribution  of  power  and 
responsibilities  established  by  Congress 
in  the  preemption  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a(n)(4).  This  action  does 
not  involve  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards  pursuant 
to  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note). 
In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulator}'  Flexibility  Act  (RFA)  (5 
U,S,C.  601  et  seq.)  do  not  apply. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  bv  5  U.S.C. 
804(2), 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  October  26,  1999. 

lames  |ones. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amPFided  as  follow;- 

PART180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346la)  and 
371. 

§180.284    [Amended] 

.;   Ill  st»ction  180.284,  by  amending 
paragraph  (b)  by  changing  the  date  for 
the  commodities  potatoes,  sugar  beet 
(roots),  and  sugar  beet  (tops)  "5/1/00"  to 
read  "12/31/01". 

IFR  no(    (H)-2M77()  Filed  11-12-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  96-1 1 1 :  FCC  99-325] 

Common  Carrier  Services:  Satellite 
Communications — Earth  Stations 
Operating  with  Non-U. S.  Licensed 
Space  Stations;  Application 
Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  reconsideration. 

SUMMARY:  In  this  First  Order  on 
Reconsidpration.  the  Commission 
streamlines  the  process  it  established  in 
the  1997  DISCO  II  Order.  First,  the  First 
Order  on  Reconsideration  permits  the 
operators  of  in-orbit  non-U. S.  satellites 
to  request  authority  to  provide  space 
segment  capacity  service  to  licensed 
earth  stations  in  the  United  States. 
L'nder  DISCO  II.  this  request  can  only  be 
made  by  an  earth  station  operator. 
Second,  the  Order  permits  earth  station 
licensees  to  access  a  particular  non-U. S. 
satellite  to  provide  fixed-satellite  service 
in  the  conventional  C-  or  Ku-bands 
without  further  regulatory  approval, 
once  that  non-U. S,  satellite  is 
authorized  to  serve  the  LInited  States, 
The  actions  here  are  intended  to 
simplify  procedures  for  foreign  entry 
into  the  U.S.  market  for  fixed-satellite 
services.  thereb\'  enhancing 
competition.  The  Commission  expects 
enhanced  competition  to  provide 
consumers  more  alternatives  in 
choosing  communications  providers 
and  services,  reduce  prices,  and 
facilitate  technological  innovation. 


DATES:  The  amendments  to  §25.137 
contain  information  collection 
requirements  and  are  not  effective  until 
OMB  approval  is  received.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date.  Public  comments  on  the 
modified  information  collection 
requirements  are  due  on  or  before 
December  15,  1999.  OMB  comments  are 
due  January  14,  2000. 
ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  requirements 
should  be  submitted  to  Judy  Boley, 
Federal  Communications  Commission, 
Room  1-C804,  445  12th  Street,  SW, 
Washington,  DC.  20554.  or  via  the 
Internet  to  jboley@fcc.gov.,  and  to 
Virginia  Huth,  OMB  Desk  Officer,  Room 
10236,  725— 17th  Street,  NW, 
Washington,  DC  20503  or  via  the 
Internet  to  VHuth@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Spaeth,  Satellite  Policy  Branch, 
Satellite  and  Radiocommunication 
Division,  International  Bureau,  (202) 
418-1539.  For  additional  information 
concerning  the  collections  contained  in 
this  document,  contact  Judv  Boley  at 
(202)  418-0214,  or  via  the  Internet  at 
jb()lpy@fcc.go\' 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  First 
Order  on  Reconsideration,  adopted 
October  28,  1999.  and  released  October 
29,  1999.  The  hjll  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Room  CY-A257, 
445  12th  St.,  SW,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
1231  20th  St.,  NW,  Washington,  DC 
20036 

Paperwork  Reduction  .\ct 

The  decision  containcii  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  and  has  been  found 
to  contain  new  or  modified  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
("OMB")  review.  As  part  of  the 
Commission's  continuing  effort  to 
reduce  papenvork  burdens,  we  invite 
the  general  public  and  OMB  to  take  this 
opportunity  to  comment  on  the 
information  collections  contained  this 
decision,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Comments 
should  address:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 


including  whether  the  information  shall 
have  practical  utility:  (b)  the  acciaracy  of 
the  Commission's  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Public  comments  on  the  information 
collection  requirements  are  due  on  or 
before  December  15,  1999:  OMB 
comments  are  due  January  14,  2000.  A 
copy  of  any  comments  on  the 
information  collection  requirements 
should  be  submitted  to  Judy  Boley, 
Federal  Communications  Commission. 
Room  1-C804,  445  12th  Street,  SW. 
Washington,  DC,  20554,  or  via  the 
Internet  to  jbolev@fcc.gov.,  and  to 
Virginia  Huth,  OMB  Desk  Officer,  Room 
10236,  725— 17th  Street.  NW. 
Washington.  DC  20503  or  via  the 
Internet  to  VHulh@omb.eop.gov. 

OMB  Approval  Number:  3060-0678. 

Title:  Commission's  Rules  and 
Regulations  for  Satellite  Application 
and  Licensing  Procedures. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  and  for-profit 
entities:  not-for-profit  entities. 

Number  of  Respondents:  1.270. 

Estimated  Time  per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
filing  requirements  and  third-party 
disclosure  requirements. 

Total  Estimated  Annual  Burden  to 
Respondents:  2,540  hours. 

Total  Estimated  Annual  Cost  to 
Respondents:  $9,457,000. 

Needs  and  Uses:  The  information 
accounted  for  in  this  collection  is  used 
by  the  Commission  staff  in  carrying  out 
its  duties  under  the  Communications 
Act  and  the  WTO  Basic  Agreement.  A 
non-U. S.  licensed  entity  is  required  to 
provide  the  requested  information  when 
seeking  to  provide  satellite  service  in 
the  United  States.  U.S. -licensed  satellite 
space  and  earth  station  applicants  and 
licensees  providing  or  seeking  to 
provide  service  in  conjunction  with  part 
25  of  the  Commission's  rules  will 
continue  to  be  required  to  submit  the 
information  requested  therein.  The 
information  is  used  by  the  Commission 
to  determine  whether  the  entity  is 
qualified,  legally,  technically,  and 
financially  to  provide  service  and 
compete  in  the  U.S.  market  and  whether 
the  requested  authority  is  in  the  public 
interest.  Without  such  information,  the 
Commission  could  not  determine 
whether  to  permit  the  respondent  to 
provide  telecommunication  services  in 
the  United  States  and  therefore  fulfill  its 
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statutory  and  responsibilities  in 

,\i  I  iirdani  I'  with  the  Communications 
Ai  !    .!  I'i  (4,  as  amended,  and  the 
.)b!it;atiiiiis  liiiposed  on  parties  to  the 

\\'T(  i  H<iNi'   Agreement 

Ret^uiatory  Flexibility  Analysis 

As  required  bv  the  Regulatory 
Flexibility  Act  ("RFA"),  5  U.S.C.  603,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
1()4-1J1.  110  Stat.  847  (1996) 
a  WAA A),  and  the  Small  Business 
Ri'^uiatnrv  P^nforcement  Fairness  Act  of 
]'Nh   SHKKFA).  the  Commission 
iiii  orpuratf.i  an  Initial  Regulatory 
Fifxihilitv  .Analysis  ("IRFA")  in  the 
\(iti( >'  111  ihi^  docket,  61  FR  32399  (June 
J 4    l')Mbi   In  the  DISCO  II  Order,  the 
Commission  prp()ared  a  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  of  the  possible  significant 
economic  impact  this  order  might  have 
on  small  entities,  in  conformance  with 
the  RFA  We  hereby  incorporate  the 
FRFA  herein,  and  nothing  in  this  Order 
on  Reconsideration  requires  us  to  revisit 
anv  of  ruir  <  on(  lusions  in  the  FRFA. 

Ordering  Clauses 

.Acciirdinglv.  It  /s-  ordered,  pursuant  to 
sections  1 .  2.  4(i),  ;iO:Mr),  308,  309,  and 
no  of  the  C^ommunications  Act,  47 
r  SC   ISl.  1.52.  154(i).  303(r),  308,309, 
310  and  4"  CiFR  1.108.  the  policies. 
rules,  and  requirements  discussed 
herein  are  ndoptfd  and  47  CFR  Part  25, 
Is  itinf'n(h'(l 

It  IS  further  ordered,  pursuant  to  47 
CFR  1.2.  that  non-U. S.  satellite 
operators  mav  request  access  to  the 
United  States  to  provide  fixed-satellite 
services  in  the  e:()n\  ciitional  C-  and  Ku- 
hands  b\'  suhmittini;  a  Kt'ij!i>'vt  for  a 
Dec  laratorv  Ruling,  at  i  i  aiipanied  by  the 
information  recjuired  in  47  CFR  25.114 
and  2.5.1  J7.  lur  the  non-U. S.  satellite. 


It  is  further  ordered  that  the 
Commission  will  make  public  a  list  of 
non-U. S.  satellites  pro\  iding  fixed- 
satellite  services  in  the  conventional  C- 
and  Ku-bands  that  have  been  approved 
to  provide  space  segment  capacity 
service  in  the  United  States,  together 
with  any  applicable  conditions  or 
limitations  on  that  access. 

It  is  further  ordered  that  earth  stations 
licensed  before  the  effective  date  of  this 
Order  that  are  authorized  to  access 
"ALSAT"  as  points  of  communications 
may  access  any  satellite  on  the 
Permitted  Space  Station  list,  including 
any  subsequent  revisions  to  the  list, 
when  this  Order  becomes  effective. 
provided  that  operations  comply  with 
its  license  and  any  applicable 
conditions  or  limitations  placed  on 
communications  with  the  non-U. S. 
satellite  providing  fixed-satellite 
services  in  the  conventional  C-  and  Ku- 
bands. 

It  is  further  ordered  that  the 
amendments  to  Part  25  of  the 
Commission's  rules,  47  CFR  Part  2.5.  and 
the  policies,  rules,  and  requirements 
discussed  herein  shall  take  effect  upon 
0MB  approval  of  the  information 
collection  requirements  The 
Commission  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  and  notifying  parties  that 
this  rule  has  become  effective  Public 
comments  on  the  modified  information 
collection  requirements  are  due  on  or 
before  December  15.  1999.  OMB 
comments  are  due  [anuarv  14.  2000. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 


Commission  amends  4  7  CFR  part  25  as 
follows: 

PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  47  U.S.C.  701-744.  Interprets  or 
applies  sec.  303,  47  U.S.C.  303.  47  U.S.C. 
sections  154.  301,  302.  303.  307,  309.  and 
332.  unless  otherwise  noted. 

2.  In  §  25.137.  revise  paragraph  (a) 
introductory  text  and  paragraph  (b)  to 
read  as  follows: 

§25.137     Application  requirements  for 
earth  stations  operating  with  non-U. S. 
licensed  space  stations. 

(a)  Earth  station  applicants  or  entities 
filing  a  "letter  of  intent"  or  "Petition  for 
Declarator^'  Ruling"  requesting 
authority  to  operate  with  a  non-U. S. 
licensed  space  station  to  serve  the 
United  States  must  attac;h  an  exhibit 
with  their  FCC  Fcjrm  ,312  application 
with  information  demonstrating  that 
U.S. -licensed  satellite  systems  have 
effective  competitive  opportunities  to 
provide  analogous  services  in: 

♦  4  ♦  *  * 

(b)  Earth  station  applicants,  or  entities 
filing  a  "letter  of  intent,"  or  "Petition  for 
Declaratr)r\'  Ruling."  requesting 
authority  to  operate  with  a  non-U. S. 
licensed  space  station  must  attach  to 
their  FCC  Form  312  an  exhibit 
providing  legal,  financial,  and  technical 
information  for  the  non-U. S.  licensed 
space  station  in  accordance  with  part  25 
and  part  100  of  this  chapter. 
***** 

|FR  Dim,.  99-295:18  Filed  11-12-99:  8:4.5  am] 
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contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  making  prior  to  the  adoption  of  the  final 
njles 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AI75 

Prevailing  Rate  Systems;  Abolishment 
of  the  King,  Washington, 
Nonappropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
that  would  abolish  the  King. 
Washington,  nonappropriated  fund 
(NAF)  Federal  Wage  System  (FWS) 
wage  area,  establish  a  new  Snohomish, 
WA,  NAF  FWS  wage  area,  and  remove 
Whatcom  County.  WA.  as  an  area  of 
application.  The  abolishment  of  the 
King  wage  area  and  the  establishment  of 
a  ne^'  Snohomish  wa°e  area  is 
necessary  because  of  the  closure  of  the 
King  wage  area's  host  installation.  Naval 
Station  Puget  Sound.  This  closure  has 
left  the  Department  of  Defense  without 
an  installation  in  the  survev  area 
capable  of  hosting  annual  local  wage 
surveys.  The  removal  of  Whatcom 
County  is  necessary  because  there  are 
no  longer  any  NAF  FWS  emplovees 
stationed  in  the  countv 
DATES:  Comments  must  be  received  bv 
December  15.  1999. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead.  Assistant 
Director  for  Compensation 
Administration.  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management.  Room 
7H31,  1900  E  Street  NW.,  Washington, 
DC  20415-8200,  or  FAX:  (202)  606- 
4264. 

FOR  FURTHER  INFORMATION  CONTACT: 
[ennifer  Hopkins  bv  phone  at  (202)  606- 
2848,  by  FAX  at  (202)  606-0824,  or  by 
e-mail  at  jdhopkin@opm.gov. 
SUPPLEMENTARY  INFORMATION:  Because  of 
the  closure  of  the  King,  Washington, 
nonappropriated  fund  (NAF)  wage 


area's  host  activity.  Naval  Station  Puget 
Sound  (NSPS).  the  Department  of 
Defense  (DOD)  no  longer  has  an  activity 
in  the  survey  area  with  the  capability  to 
conduct  annual  local  NAF  wage 
surveys.  DOD  recommended  that  the 
Office  of  Personnel  Management  (OPM) 
abolish  the  King.  WA,  NAF  wage  area 
and  establish  a  new  Snohomish,  WA, 
NAF  wage  area.  DOD  also  recommended 
that  Whatcom  County  be  removed  from 
an  NAF  wage  area  definition  because 
Blaine  Air  Force  Station  has  closed,  and 
there  are  no  longer  any  NAF  FWS 
employee.?  stationed  in  Whatcom 
County  Under  section  5343(a){l)(B)(i) 
of  title  5.  United  States  Code.  NAF  wage 
areas  "shall  not  extend  bevond  the 
immediate  locality  in  which  the 
particular  prevailing  rate  emplovees  are 
employed  "  Therefore.  Whatcom  County 
should  not  be  defined  as  part  of  an  NAF 
wage  area.  The  King  wage  area  is 
presently  composed  of  one  survey 
county.  King  County,  and  four  area  of 
application  counties,  Island. 
Snohomish,  Whatcom,  and  Yakima 
Counties.  WA.  The  new  Snohomish. 
WA.  NAF  wage  area  would  be 
composed  of  one  sur\'ey  countv. 
Snohomish  County,  and  three  area  of 
application  counties.  Island.  King,  and 
YaJcima  Counties.  WA, 

Under  section  532.219(b)  of  title  5. 
Code  of  Federal  Regulations,  NAF  wage 
areas  are  established  when  there  are  a 
minimum  of  26  NAF  wage  emplovees  in 
the  survey  area,  the  local  activitv  ha.s 
the  capability  to  host  annual  local  wage 
surveys,  and  there  are  within  the  sur\'ey 
area  a  minimum  of  1.800  private 
enterprise  employees  in  establishments 
within  survey  specifications.  NSPS 
ceased  operations  in  the  summer  of 
1996  and  relocated  to  Naval  Station 
Everett  in  Snohomish  Countv.  WA, 
During  this  time,  a  full-scale  wage 
survey  was  scheduled  to  begin  in  the 
King  NAF  wage  area  in  lulv  1996. 
Because  the  host  installation  relocated. 
the  local  wage  sur\-ey  committee  had  to 
conduct  the  King  survev  from  Naval 
Station  Everett  in  Snohomish  Countv 
King  County  does  not  have  another 
activity  in  the  King  sur\-ey  area  to  host 
annual  local  wage  surveys.  However, 
Snohomish  County  meets  the  regulatorv 
requirements  to  be  established  as  a 
separate  NAF  sur\ev  area.  There  are 
approximately  103  .NAF  FWS 
employees  stationed  at  Naval  Station 
Everett,  and  the  base  has  the  capability 


to  host  annual  local  wage  surveys.  Also, 
Snohomish  Count\^  has  more  than  the 
required  minimum  number  of  private 
enterprise  employees  in  establishments 
within  survey  specifications. 

Section  532.219  of  title  5,  Code  of 
Federal  Regulations,  lists  the  following 
criteria  that  OPM  considers  when 
defining  FWS  wage  area  boundaries: 

(i)  Proximity  of  largest  activity  in  each 
county; 

(ii)  Transportation  facilities  and 
commuting  patterns;  and 

(iii)  Similarities  of  the  counties  in: 

(A)  Overall  population; 

(B)  Private  employment  in  major 
industry  categories;  and 

(C)  Kinds  and  sizes  of  private 
industrial  establishments 

The  closest  major  Federal  installation 
to  NSPS  is  Naval  Station  Everett.  NSPS 
is  approximately  45  km  (28  miles)  from 
Naval  Station  Everett  Commuting 
patterns  indicate  that  4  percent  of  the 
King  County  resident  workforce 
commutes  to  Everett  Countv. 
Transportation  facilities  consist  of  major 
interstate  and  highways  and  do  not 
favor  one  county  more  than  another. 
Also,  a  review  of  the  similarities  of  the 
counties  does  not  favor  one  county  more 
than  another  Based  on  an  analysis  of 
these  regulatory  criteria.  OPM  proposes 
to  establish  Snohomish.  WA.  as  a  new 
NAF  wage  area  and  define  Island.  King, 
and  Yakima  Counties,  WA,  as  areas  of 
application. 

Full-scale  wage  surveys  would  be 
ordered  in  the  Snohomish.  WA.  NAF 
wage  area  in  July  of  even  fiscal  years. 
with  the  first  full-scale  wage  survey  for 
the  Snohomish  wage  area  beginning  in 
July  2000  The  Federal  Prevailing  Rate 
Advisory  Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees,  has 
reviewed  and  concurred  bv  consensus 
with  these  changes. 

Regulatorv  Flexibility  Act 

1  terti}\  that  this  regulation  would  not 
havp  <i  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administratne  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 
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Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Director 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  5343.  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2  Appendix  B  to  subpart  B  of  part 
532  is  amended  for  the  State  of 
Washington  by  removing  the  entry  for 
"King"  and  by  adding  alphabetically  a 
new  entry  for  "Snohomish"  with  a 
beginning  survey  month  of  "luly"  and  a 
fiscal  year  of  full-scale  survey  of  "Even". 

3.  Appendix  D  to  subpart  B  is 
amended  by  removing  the  wage  area 
listing  for  King,  Washington,  and  by 
adding  alphabetically  a  new  entry  for 
Snohomish,  Washington,  to  read  as 
follows: 

Appendix  D  to  Subpart  B  of  Part  532 — 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


WASraNGTON 

<         *         •         *         * 

SNOHOMISH 

Sun'ey  Area 

Washington: 
Snohomish 

Area  of  Application.  Survey  area  plus: 

Washington: 

Island 

king 

Yakima 
t  •  •  *  * 

(FR  Do(    Mq-2qfi85  Filed  11-12-99;  8:45  am] 

BILLING  CODE  S32S-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No,  EE-RM;STD-98-440] 

RIN  1904-AA77 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for  Central  Air 
Conditioners  and  Heat  Pumps 

agency:  Offic*'  of  Energ\  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
workshop  on  the  Supplemental 
Advance  Notice  of  Proposed 
Rulemaking  (ANOPR).  which  the 
Department  expects  to  issue  shortly,  for 
Central  Air  Conditioners  and  Heat 
Pumps  Energy  Efficiency  Standards 
Rulemaking. 

DATES:  December  9,  1999.  9  a.m.-5  p.m. 
ADDRESSES:  US.  Department  of  Energy. 
1000  Independence  Avenue,  SW.  Room 
lE-245,  Washington.  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Michael  E.  McCabe.  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Forrestal  Building, 
Mail  Station  EE-41,  1000  Independence 
Avenue,  SW.  Washington.  DC  20585- 
0121,  (202)  586-0854.  e-mail: 
michael.e.mccabe@ee.doe.gov  or  Brenda 
Edwards- Jones,  U.S  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Forrestal  Building. 
Mail  Station  EE-A1.  1000  Independence 
Avenue,  SW.  Washington.  DC  20585- 
0121,  (202)  586-2945,  e-mail: 
Brenda. Ed  wards- [ones@ee.doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Purpose  of  the  Workshop 

The  Department  will  present  its 
methodology  and  results  pertaining  to 
the  analysis  completed  to  date 
(Supplemental  ANOPR  analysis), 
answer  questions  to  help  participants 
prepare  their  written  comments  on  the 
Supplemental  .'\NOPR.  and  entertain 
comments  on  that  document.  The 
Department  will  also  explain  its  plans 
for  the  remaining  analysis  (NOPR 
analysis)  and  seek  comments  and 
suggestions  for  improving  its 
methodologies,  assumptions,  and  data 
sources. 

Preliminary  Agenda 

9:00  a.m.     Opening  Remarks  and 
Introductions 


ANOPR  Analysis- 
Results 


-Methodologies  and 


Engineering  Analysis  and  Issues 
Life  Cycle  Cost,  National  Energy 

Savings,  Shipments  Analysis  and 

Issues 

NOPR  Analysis— Plans 

Manufacturer  Impact  Analysis 
Indirect  Employment 
Utility  Impact  Analysis 
Environmental  Assessment 
Consumer  Subgroup 

Summary  Discussion 

5:00  p.m.     Adjournment 

Please  note  that  this  draft  agenda  is 
preliminary.  The  agenda  items  listed  are 
guidelines  and  are  subject  to  change.  A 


final  agenda  will  be  available  at  the 
meeting  on  Thursdav.  December  9, 
1999, 

Transcript 

We  will  make  the  transcript  of  this 
workshop  available  for  public  review 
and  copying  within  30  days  at  the  U.S. 
Department  of  Energy.  Freedom  of 
Information  Public  Reading  Room. 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue.  S.W,, 
Washington.  DC  20585.  (202)  586-3142, 
between  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC.  on  November  8, 

1999 

Dan  W.  Reicher, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  99-29690  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  99-NM-244-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Saab  Model  SAAB  2000  series  airplanes. 
This  proposal  would  require  a  one-time 
general  visual  inspection  to  verif\'  the 
proper  orientation  of  the  aft  exterior 
light;  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  improper 
illumination  of  the  ground  under  the 
service  door  due  to  incorrect  installation 
of  the  aft  exterior  light,  which  could 
result  in  injury  to  the  passengers  or 
crew  members  during  an  emergency 
evacuation. 

DATES:  Comments  must  be  received  by 
December  15,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 


SUPPLEMEN 
Conunents 


Availabili^ 
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November  8, 


244-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
h^cation  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Saab  Aircraft  .\B.  SAAB  Aircraft 
Product  Support.  S-581  88.  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  B.  Martenson.  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4056;  telephone (425) 227-2110; 
fax  (425} 227-1149 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received 


iiivueu  on 


the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention;  Rules  Docket  No. 
99-NM-244-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 


Discussion 

The  Luftfartsverket  (LFV],  which  is 
the  airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Saab  .Model 
SA.\B  2000  series  airplanes.  The  LF\' 
advises  that  ser\ice  experience  has 
shown  that  the  aft  exterior  light  may 
have  been  incorrectly  installed  on  some 
airplanes  during  maintenance.  Often  the 
light  beam  is  pointing  forward  instead 
of  aft  to  a  position  under  the  service 
door.  An  incorrectly  oriented  aft 
exterior  light  will  result  in  a  degraded 
lighting  level  while  the  airplane  is  on 
the  ground  This  condition,  if  not 
corrected,  could  result  in  mjurv  to  the 
passengers  or  crew  members  during  an 
emergency  evacuation 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-33-016,  dated  April  21,  1999. 
which  describes  procedures  for  a  one- 
time general  visual  inspection  to  verify- 
the  proper  orientation  of  the  aft  exterior 
light;  and  corrective  actions,  if 
necessary,  to  correct  the  orientation  of 
the  aft  e.xterior  light.  Accomplishment 
of  the  actions  specified  in  the  ser\ice 
bulletin  is  intended  to  adequatelv 
address  the  identified  unsafe  condition. 
The  LF^  classified  this  service  bulletin 
as  mandatory  and  issued  Swedish 
airworthiness  directive  No.  1-140,  dated 
April  21 .  1999.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LFV  has  kept  the  FAA  informed  of 
the  situation  described  above  The  FAA 
has  examined  the  findings  of  the  LF\', 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  tvpe  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  ser\'ice  bulletin  described 
previously. 


Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registr>-  would  be  affected  by  this 
proposed  AX),  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  .AD  on  U.S. 
operators  is  estimated  to  be  $180,  or  $60 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulaton'  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  w^arrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a    significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'Febnian-  26   1979);  and  (3)  if 
piuiiiulgdted.  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulaton- 
Flexibility  .^ct  A  copy  of  the  draft 
reguiatorv'  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  .Amendment 

Ai.(.urdingh  .  pursuant  to  the 
authority  delegated  to  me  bv  the 
Administrator,  the  Federal  .\viation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Saab  Aircraft  AB:  Docket  99-NM-244-AD. 

Applicability:  All  Model  SAAB  2000  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
pnivision.  regardless  nl  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  \D  is  affected,  the 
owner' operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effeit  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .-XD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  illumination  of  the 
ground  under  the  service  door  due  to 
incorrect  installation  of  the  aft  exterior  light, 
which  rould  result  in  injury  to  the 
passengers  or  crew  members  during  an 
emergency  evacuation,  accomplish  the 
following: 

(a)  Within  4  months  after  the  effective  date 
of  this  AD.  perform  a  one-time  general  visual 
inspection  of  the  aft  exterior  light  to  verify 
proper  orientation,  in  accordance  with  Saab 
Service  Bulletin  2000- ,13-016,  dated  April 
21.1999 

(1)  If  the  aft  exterior  light  is  correctly 
installed,  as  specified  in  the  service  bulletin, 
reinstall  the  lens  in  accordance  with  the 
service  bulletin 

(2)  If  the  aft  exterior  light  is  incorrectly 
installed,  as  specified  m  the  service  bulletin, 
prior  to  further  flight,  correct  the  orientation 
of  the  aft  exterior  light  in  accordance  with 
the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  c:onditions  such  as 
daylight,  hangar  lighting,  fiashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors  Stands,  ladders,  or 
platforms  mav  be  required  to  gain  proximity 
to  the  area  being  ihecked," 

Alternative  Methods  of  Compliance 

(b)  -An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  .ANM-llB.  F,\A. 
Transport  ,\irplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  V.\A  Princ;ipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
,\NM-116 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  International 
Branch,  ANM-1 16. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  No.  1- 
140,  dated  April  21,  1999. 

Issued  in  Renton,  Washington,  on 
Novembers,  1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29744  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  99-NM-220-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F.28  Marit  1000,  2000,  3000,  and 
4000  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F.28  Mark  1000. 
2000,  3000,  and  4000  series  airplanes. 
This  proposal  would  require  an  eddy 
current  inspection  to  detect  cracks  in 
the  upper  girder  of  the  two  main 
landing  gear  (MLG)  brackets;  and  repair 
of  a  cracked  bracket  followed  by 
repetitive  inspections,  or  replacement  of 
a  cracked  MLG  bracket  with  an 
improved  bracket,  as  applicable.  This 
proposal  also  provides  for  optional 
terminating  action  for  certain 
requirements  of  this  proposed  AD.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  cracks  in 
the  upper  girder  of  the  MLG  bracket, 
which  could  progress  into  the  vertical 
stiffeners  of  the  MLG  bracket  and  result 
in  reduced  structural  integrity  of  the 
landing  gear. 

DATES:  Comments  must  be  received  by 
December  15,  1999. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-1 14. 
Attention:  Rules  Docket  No.  99-NM- 
220-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056, 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  mav  be  obtained  from 
Fokker  Services  B.V..F.O.  Box  231. 
2150  AE  Nieuvv-Vennep,  the 
Netherlands.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identif\-  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-220-AD."'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


consequen 
of  the  land 
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FA  A.  Transport  Airplane  Directorate. 
A.NM-114.  Attention:  Rules  Docket  No. 
99-NM-220-AD.  1601  Lind  Avenue. 
.S\V  .  Renttm.  Washington  98055-4056, 

Discussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airvvnrlhiness  authoritv  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  mav  exist  on  certain 
Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes.  The 
RLD  advises  that  cracks  ha\'e  been 
discovered  in  the  upper  girder  of  the 
main  landing  gear  (MLG)  bracket, 
between  the  stringer  fitting  bolts 
attaching  the  MLG  bracket  and  fitting  to 
the  wing  upper  skin.  Crack  surface 
investigation  has  shown  that  the 
cracking  occurred  due  to  stress 
corrosion.  The  affected  MLG  brackets 
are  made  of  7079T6  aluminum,  which  is 
known  to  be  sensitive  to  this  type  of 
cracking.  Such  cracking,  if  not 
corrected,  could  progress  into  the 
vertical  stiffeners  of  the  MLG  bracket, 
and  result  in  an  insufficient  load 
transfer  from  the  MLG  aft  pintle  pin  into 
the  aiLxiliary  wing  spar  structure,  and 
consequent  reduced  structural  integrity 
of  the  landing  gear. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
F28/57-90.  dated  March  1,  1999,  which 
contains  procedures  for  an  eddy  current 

inspection  to  detect  cracks  in  the  upper 
girder  of  the  two  ,MLG  brackets:  and 

on  repetitive  eddy  current  inspections, 
or  replacement  of  a  cracked  bracket  with 
an  improved  bracket,  as  applicable.  The 
RLD  classified  Service  Bulletin  F28/57- 
90  as  mandaton,-,  and  issued  Dutch 
airworthiness  directive  1999-04.5.  dated 
March  31,  1999.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  Netherlands. 

Fokker  has  also  issued  Fokker 
Proforma  Service  Bulletin  F28/57-92. 
dated  July  1.  1999.  which  describes  the 
procedures  for  replacement  (jf  the 
existing  MLG  bracket  with  an  improved 
bracket.  The  improved  bracket  is  made 
of  7175T7  aluminum,  which  is  not  as 
sensitive  to  stress  corrosion  cracking  as 
the  material  of  the  existing  bracket.  The 
accomplishment  instructions  of  the 
proforma  service  bulletin  reference  an 
appendix  to  the  proforma  service 
bulletin  that  will  include  specific 
instructions  on  accomplishing  the 
replacement  on  a  specific  operator's 
fleet.  Procedures  for  the  replacement 
include  measuring  the  position  of  the 
existing  MLG  bracket,  removing  the 
existing  bracket  and  attachment  fittings, 
cihecking  alignment  of  the  fastener 


holes,  measuring  gaps,  installing  a  shim, 
aligning  the  new  bracket,  and  installing 
the  new  bracket  and  attachment  fittings. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21,29  of  the  Federal  Aviation 
Regulations  (14  CFR  21,29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States, 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  noted  below. 

Operators  should  note  that,  in 
consonance  with  the  findings  of  the 
RLD,  the  FAA  has  determined  that,  in 
certain  cases,  the  repair  and  repetitive 
inspections  proposed  by  this  AD  can  be 
allowed  to  continue  in  lieu  of 
accomplishment  of  a  terminating  action. 
In  making  this  determination,  the  FAA 
considers  that,  in  certain  cases,  long- 
term  continued  operational  safety  will 
be  adequately  assured  by  accomplishing 
the  repetitive  inspections  to  detect 
cracking  before  it  represents  a  hazard  to 
the  airplane. 

The  proposed  AD  also  would  require 
that,  regardless  of  the  results  of  the 
inspections,  operators  report  all 
inspection  findings  to  the  airplane 
manufacturer. 

Differences  Between  Proposed  Rule. 
Foreign  Airworthiness  Directive,  and 
Service  Bulletin 

The  proposed  AD  would  differ  from 
Fokker  Service  Bulletin  F28/57-90  and 
the  parallel  Dutch  airworthiness 
directive  in  that  it  would  require,  prior 
to  further  flight,  replacement  of  a 
cracked  MLG  bracket  with  an  improved 
bracket,  if  a  crack  exceeds  0.0591  inch 
(15  mm)  in  length.  The  service  bulletin 
and  the  Dutch  airworthiness  directive 


specify  replacement  of  a  cracked  MLG 
bracket  prior  to  further  flight  only  if  a 
crack  exceeds  1.576  inch  (40  mm)  in 
length.  The  FAA  has  determined  that, 
because  of  the  safety  implications  and 
consequences  associated  with  such 
cracking,  any  subject  MLG  bracket  that 
is  found  to  have  a  crack  that  exceeds 
0.0591  (15  mm)  in  length  must  be 
replaced  prior  to  further  flight. 

Operators  should  note  that  Fokker 
Service  Bulletin  F28/57-90  and  the 
Dutch  airworthiness  directive  specify  to 
replace  a  cracked  MLG  bracket  in 
accordance  with  Fokker  Proforma 
Service  Bulletin  F28/57-92,  or  to 
contact  the  manufacturer  for 
replacement  instructions.  However,  this 
proposed  AD  would  require 
replacement  of  a  cracked  MLG  bracket 
to  be  accomplished  in  accordance  with 
Fokker  Proforma  Service  Bulletin  F28/ 
57-92. 

Operators  also  should  note  that, 
although  Fokker  Proforma  Service 
Bulletin  F28/57-92,  including  any 
appendix  referenced  in  that  proforma 
service  bulletin,  may  specify  that  the 
manufacturer  may  be  contacted  if  any 
discrepancies  are  found  during  the 
replacement  of  the  MLG  bracket,  this 
proposal  would  require  correction  of  the 
discrepancies  in  accordance  with  a 
method  approved  by  the  FAA.  or  the 
RLD  (or  its  delegated  agent).  In  light  of 
the  type  of  corrective  action  that  would 
be  required  to  address  the  identified 
unsafe  condition,  and  in  consonance 
with  existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  corrective 
action  approved  by  either  the  FAA  or 
the  RLD  would  be  acceptable  for 
compliance  with  this  proposed  AD. 

Cost  Impact 

The  FAA  estimates  that  6  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $720.  or  S120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
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between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  auad  responsibihties  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
PR  11034,'  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Services  B.V,:  Docket  99-NM-220- 

AD 

Applicabilitv  Model  F.28  Mark  1000, 
2000.  .1000  and  4000  series  airplanes;  serial 
numbers  1100,3  through  11091  inclusive, 
1 1094  through  11171  inclusive.  11991,  and 
11992;  certificated  in  any  category. 

Note  1:  This  \D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 


effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracks  in  the  upper 
girder  of  the  main  landing  gear  (MLG) 
bracket,  which  could  progress  into  the 
vertical  stiffeners  of  the  MLG  bracket  and 
result  in  reduced  structural  integrity  of  the 
landing  gear,  accomplish  the  following: 

One-Time  Inspection  and  Corrective  Actions 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  eddy 
current  inspection  of  the  upper  girder  of  the 
MLG  brackets  on  the  left  and  right  sides  of 
the  airplane  for  cracks,  in  accordance  with 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  F28/57-90,  dated  March  1 . 
1999. 

(1)  If  no  cracks  are  found,  no  further  action 
is  required  by  this  AD. 

(2)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  if  an>  crack  is  found,  prior  to  further 
flight,  repair  as  specified  in  paragraph  C.(l) 
of  the  Accomplishment  Instructions  of  the 
service  bulletin,  in  accordance  with  the 
service  bulletin.  Thereafter,  repeat  the  eddy 
current  inspection  at  intervals  not  to  exceed 

1  year,  until  accomplishment  of  paragraph 
(d)  of  this  AD. 

Reporting  Requirement 

(b)  Within  10  days  after  accomplishing 
each  inspection  required  by  paragraph  (a)  of 
this  AD.  submit  a  report  of  the  inspection 
results  to:  Fokker  Services  B.V  ,  Technical 
Services.  Attn:  Manager  Airline  Support,  P.O. 
Box  231,  2150  AE  Nieuw-Vennep,  The 
Netherlands.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  .^ct  of 
1980  (44  U.S.C.  3501  et  seq.]  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

Replacement 

(c)  For  airplanes  on  which  a  crack  greater 
than  0,591  inch  (15  mm)  in  length  is  found: 
Except  as  provided  by  paragraph  (e)  of  this 
AD.  prior  to  further  flight,  replace  the 
cracked  MLG  bracket  with  a  new,  improved 
bracket  (including  measuring  the  position  of 
the  existing  MLG  bracket,  remfiving  the 
existing  bracket  and  attachment  fittings, 
checking  aligiunent  of  the  fastener  holes, 
measuring  gaps,  installing  a  shim,  and 
aligning  the  new  bracket);  in  accordance  with 
Fokker  Proforma  Service  Bulletin  F28/57-92. 
dated  July  1,  1999.  Such  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  bv  paragraph 
(a)(2)  of  this  AD. 

Optional  Terminating  Action 

(d)  Except  as  provided  by  paragraph  (el  of 
this  AD,  replacement  of  the  MLG  bracket 
with  a  new.  improved  bracket  (including 
measuring  the  position  of  the  existing  MLG 
bracket,  removing  the  existing  bracket  and 
attachment  fittings,  checking  alignment  of 
the  fastener  holes,  measuring  gaps,  installing 


a  shim,  and  aligning  the  new  bracket!,  in 
acc:ordance  with  Fokker  Proforma  Ser\'ice 
Bulletin  F28/57-92,  dated  July  1.  1999; 
constitutes  terminating  action  for  the 
repetitive  inspections  specified  in  paragraph 
(a)(2)  of  this  AD  for  the  replaced  bracket. 

(e)  If  any  discrepancy  is  detected  during 
accomplishment  of  the  replacement 
procedures,  and  the  service  bulletin  or  any 
appendix  to  the  service  bulletin  specifies  to 
contact  Fokker  for  appropriate  action:  Prior 
to  further  flight,  repair  in  accordance  with  a 
method  approved  by  either  the  Manager, 
International  Branch,  .ANM-116.  F.^A, 
Transport  Airplane  Directorate;  or  the 
Rijksluchtvaartdienst  (or  its  delegated  agent]. 
For  a  repair  method  to  be  approved  by  the 
Manager,  International  Branch.  .\NM-116,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

Alternative  Methods  of  Compliance 

(f)  .\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  mav  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  199&-045, 
dated  March  31,  1999. 

Issued  in  Renton.  Washington,  on 
November  5.  1999. 
D.L.  Riggin. 

,4rf;ng  Manager.  Transport  Airplane 
Dirertorate.  Aircraft  Certification  Service 
[FR  Doc.  99-29743  Filed  11-12-99;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  767  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  discrepancies  of 
the  wiring  and  surrounding  Teflon 
sleeves  of  the  fuel  tank  boost  pumps  and 
override/jettison  pumps;  replacement  of 
the  sleeves  with  new  sleeves,  for  certain 
airplanes;  and  repair  or  replacement  of 
the  wiring  and  sleeves  with  new  parts, 
as  necessary.  This  proposal  is  prompted 
by  reports  of  chafing  of  Teflon  sleeves 
that  surround  and  protect  electrical 
wires  inside  conduits  installed  in  the 
fuel  tanks.  The  actions  specified  bv  the 
proposed  AD  are  intended  to  ensure 
adequate  protection  to  the  fuel  pump 
wire  insulation.  Such  chafing  of  the 
wire  insulation  could  eventually  result 
in  exposure  of  electrical  conductor, 
permit  arcing  from  the  wire  to  the 
conduit,  and  create  a  potential  for  a  fuel 
tank  fire  or  explosion. 
DATES:  Comments  must  be  received  by 
December  30,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAJ.  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
316-AD,  1601  Lind  Avenue,  S\V., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Thorson.  Aerospace  Engineer. 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1357; 
fax  (425)  227-1181 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 


received  on  or  before  the  closing  date 
for  coriiments.  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposaJs  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator\\  economic, 
environmental,  and  energv  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
mterested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-316-AD  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-316-AD,  1601  Lind  .Avenue, 
SW.,  Renton,  Washington  98055^056 

Discussion 

Inspections  of  Boeing  Model  747 
series  airplanes  were  performed  in 
accordance  with  AD  q6-?B-nfi 
amendment  39-9870  (62  FR  304. 
January  3.  1997).  and  AD  97-26-07, 
amendment  39-10250  (62  FR  65352. 
December  12,  1997).  to  detect  damage  of 
the  sleeving  and  wire  bundles  of  certain 
fuel  tank  boost  pumps  and  auxiliary 
jettison  pumps.  The  inspections 
revealed  significant  chafing  through  the 
Teflon  sleeves  that  enclose  wire  bundles 
inside  the  conduits  located  in  the  fuel 
tanks. 

As  on  Model  747  series  airplanes,  the 
Model  767  fuel  pumps  for  the  main  fuel 
tanks  and  the  center  wing  tank 
(auxiliary  tank)  are  supplied  electrical 
power  by  wiring  encased  in  metal 
conduits  inside  the  fuel  tanks;  a  wire 
bundle  is  separated  from  its  associated 
conduit  by  two  concentric  Teflon 
sleeves.  Moreover,  the  vibration 
environments  in  the  wing  fuel  tanks  of 
Model  747  and  767  series  airplanes  are 
similar.  Therefore,  the  wear  rate  of  the 
Teflon  sleeves  surrounding  the 
electrical  wires  could  be  similar  for 
Model  747  and  767  series  airplanes. 

Because  the  unsafe  condition 
identified  in  AD  96-26-06  and  AD  97- 
26—07  for  Model  747  series  airplanes 


(the  potential  for  fuel  tank  fire  or 
explosion  due  to  chafing)  is  also  likelv 
to  occur  on  Model  767  series  airplanes, 
procedures  were  developed  (and  are 
described  below)  for  the  inspection  of 
fuel  tank  wire  bundles  and  Teflon 
sleeves  on  Model  767  series  airplanes. 
As  part  of  the  validation  process  for  the 
development  of  the  service  bulletin  for 
those  procediu-es,  the  wire  bimdles  and 
sleeves  were  inspected  on  several  Model 
767  series  airplanes  The  inspections 
revealed  numerous  cases  of  chafing 
through  the  outer  Teflon  sleeves  and 
three  cases  of  chafing  through  both 
Teflon  sleeves.  There  were  no  reports  of 
damage  to  the  wire  insulation  or  jacket. 
Several  variations  in  the  sleeve 
installations  were  reported,  including 
one  report  of  a  missing  outer  sleeve  and 
another  report  of  sleeves  too  thin  to 
meet  required  criteria.  Numerous 
occurrences  of  spliced  sleeve  sections 
were  noted;  several  of  those  spliced 
sections  were  separated,  leaving  1-  to  2- 
inch  gaps  in  the  sleeves  and  exposing 
the  wires.  All  of  the  operators  that 
conducted  the  preliminar\'  inspections 
reported  that  lacing  ties  were  installed 
at  approximately  6-inch  internals 
around  the  outside  of  the  sleeves. 
Lacing  ties  installed  on  the  outside  of 
the  sleeves  (except  at  the  conduit  ends) 
may  contribute  to  the  degradation  of  the 
sleeves.  Damaged  or  spliced  Teflon 
sleeves  could  result  in  chafing  of  the 
electrical  wiring  in  the  fuel  tank 
conduits  and  thereby  expose  the 
electrical  conductor.  Exposure  of  the 
electrical  conductor,  if  uut  cuiieLled, 
could  permit  arcing  from  the  wire  to  the 
conduit  and  create  a  potential  for  a  fuel 
tank  fire  or  explosion. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
28A0053,  Revision  1.  dated  August  5. 
1999.  which  describes  procedures  for 
repetitive  visual  inspections  to  detect 
damage  of  the  Teflon  sleeves 
surrounding  fuel  tank  boost  pump  and 
override,  jettison  pump  wiring;  and  a 
follow-on  visual  inspection  to  detect 
damage  of  the  wiring  and  corrective 
actions,  if  necessary.  The  corrective 
actions  include  replacing  discrepant 
Teflon  sleeves  (having  splices,  cuts, 
splits,  holes,  worn  areas,  or  lacing  ties 
installed  on  the  outside  of  the  sleeves) 
with  new  Teflon  sleeves,  replacing 
wiring  that  has  been  damaged  due  to 
arcing,  and  repairing  or  replacing  wiring 
that  has  been  damaged  for  reasons  other 
than  arcing,  .Accomplishment  of  the 
actions  specified  in  the  alert  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
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FAA's  Findings 

Thp  FAA  has  determined  that  splicing 
the  Teflon  sleeves  at  any  location  along 
the  length  of  the  wire  bundle  is 
unacceptable  because  spliced  sections 
may  pull  apart,  leaving  gaps  in  the 
sleeves  and  portions  of  the  wires 
unprotected  from  chafing  against  the 
conduit  Additionallv.  the  FAA  has 
determined  that  lacing  ties  installed 
around  the  sleeves  may  contribute  to  the 
chafing  of  the  sleeves.  In  light  of  these 
findings  and  the  demonstrated  need  for 
protective  Teflon  sleeves  between  the 
wires  and  the  conduits  inside  the  fuel 
tanks,  the  F.A,^  has  concluded  that  an 
inspection  of  all  Model  767  series 
airplanes  is  required  to  determine  the 
integrity  of  the  installed  Teflon  sleeves 
and  wire  bundles. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below.  The  proposed  AD  also 
would  require  that  operators  report 
positive  inspection  findings  (findings  of 
discrepancies  only)  to  the  FAA. 

Differences  Between  Proposed  AD  and 
Relevant  Service  Information 

Operators  should  note  that,  while 
Boeing  Alert  Service  Bulletin  767- 
28A0053  limits  its  effectivitj'  to  Boeing 
Model  767  series  airplanes  having 
certain  line  numbers,  this  proposed  AD 
would  be  applicable  to  all  Model  767 
series  airplanes  The  FAA  has 
determined  that  all  Model  767  series 
airplanes  are  subject  to  the  unsafe 
condition 

Claritication  of  Service  Bulletin  Figure 

The  FA_.-\  finds  it  necessary  to  clarify 
the  note  inserted  between  steps  6  and  7 
in  Figure  2.  Sheet  4.  of  the  alert  service 
bulletin.  Where  the  alert  service  bulletin 
refers  to  "damage"  as  "more  than  one 
piece  of  sleeve."  this  type  of  "damage" 
is  intended  to  refer  to  splices  in  the 
protective  Teflon  sleeves.  Splices  are 
considered  "damage"  because  they  may 
become  pulled  apart,  potentially 
exposing  the  underlying  wires  and 
leaving  them  unprotected  from  chafing 
against  the  conduit. 

Cost  Impact 

There  are  approximately  716 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
253  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  At).  It  would 


take  approximately  5  work  hours  per 
airplane  (for  airplanes  with  jettison 
pumps)  or  3  work  hours  per  airplane 
(for  airplanes  without  jettison  pumps)  to 
accomplish  the  proposed  inspection/ 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Parts,  if  required, 
would  cost  $336  for  the  sleeve 
replacement  proposed  by  this  AD. 

Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $636  or 
$516  per  airplane,  if  required  to 
accomplish  the  replacement  action;  and 
$300  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  ,\D 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

Boeing:  Docket  98-NM-316-AD. 

Applicability:  All  Model  767  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  thi,";  .^D.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  .^D;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  exposure  of  the  electrical 
conductor,  which  could  permit  arcing  from 
the  wire  to  the  conduit  and  create  a  potential 
for  a  fuel  tank  fire  or  explosion,  accomplish 
the  following: 

Inspection 

1(a)  Perform  a  detailed  visual  inspection  to 
detect  discrepancies — including  the  presence 
of  splices,  cuts,  splits,  holes,  worn  areas,  and 
lacing  ties  installed  nn  the  outside  of  the 
sleeves  (except  at  the  sleeve  ends]  of  the 
Teflon  sleeves  surrounding  the  wiring  of  the 
fuel  tank  boost  pumps  and  override/jettison 
pumps,  at  the  earlier  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD.  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-28A0053.  Revision  1.  dated 
August  5,  1999.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  60.000 
flight  hours  or  .iO.OOO  flight  cycles, 
whichever  occurs  first, 

(1)  Prior  to  the  accumulation  of  .50.000 
total  flight  hours,  or  within  90  days  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(2)  Within  18  months  after  the  effective 
date  of  this  AD 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as;  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
(leaning  and  elaborate  access  procedures 
may  be  required." 
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Corrective  Actions 

(b)  If  any  discrepancy  is  detected  during 
any  inspection  required  bv  paragraph  (a)  of 
this  AD:  Prior  to  further  flight,  remove  the 
Teflon  sleeves  and  perform  a  detailed  visual 
inspection  to  detect  damage  of  the  wiring,  in 
accordance  with  paragraph  D  of  the 
.^c(:omplishme^t  Instructions  of  Boeing  Alert 
Service  Bulletin  767-28.'\0053,  Revision  1, 
dated  August  5.  1999. 

(1)  If  no  damage  to  the  wiring  is  detected, 
prior  to  further  flight,  install  new  Teflon 
sleeves  in  accordance  with  the  alert  service 
bulletin. 

(2)  If  anv  damage  to  the  wiring  is  detected, 
prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (c)  of  this  -AD 

(c)  If  any  damage  to  the  wiring  is  detected 
during  any  inspection  required  bv  paragraph 
(b)  of  this  .AD:  Prior  to  further  flight,  perform 
a  detailed  visual  inspection  to  determine  if 
the  wiring  damage  was  caused  b\  arcing,  in 
accordance  with  paragraph  D.  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-28.^005.3.  Revision  1. 
dated  .August  5.  1999. 

(1)  If  the  wire  damage  was  not  caused  bv 
arcing;  Prior  to  further  flight,  repair  any 
damaged  wires  or  replace  the  wires  with  new 
or  serviceable  wires,  as  applicable,  and 
install  new  Teflon  sleeves;  in  accordance 
with  the  alert  service  bulletin 

(2)  If  any  damage  caused  bv  arcing  is 
found:  Prior  to  further  flight,  perform  an 
inspection  for  signs  of  fuel  inside  the  conduit 
or  on  the  wires,  in  accordance  with  the  alert 
service  bulletin. 

(i)  If  no  sign  of  fuel  is  found,  accomplish 
the  actions  specified  bv  paragraphs 
(c)(2)(i)(A).(c)(2)(i)[B),(c)(2)(i)(C),and 
(c)(2)(iKD)ofthis  AD. 

(Al  Prior  to  further  flight,  repair  the  wires 
or  replace  the  wires  with  new  or  ser\-iceable 
wires,  as  applicable,  in  accordance  with  the 
alert  service  bulletin. 

(D)  Prior  to  further  flight,  install  new- 
Teflon  sleeves,  in  accordance  with  the  alert 
service  bulletin. 

(C)  Repeat  the  inspection  for  signs  of  fuel 
inside  the  conduit  thereafter  at  intervals  not 
to  exceed  500  flight  hours,  until  the 
requirements  of  paragraph  (cK2)(i)[D)  have 
been  accomplished.  If  anv  fuel  is  found 
inside  the  conduit  during  anv  inspection 
required  by  this  paragraph,  prior  to  further 
flight,  replace  the  conduit  with  a  new  or 
serviceable  conduit  in  accordance  with  the 
alert  service  bulletin.  Thereafter,  repeat  the 
inspection  specified  in  paragraph  (a)  at 
intervals  not  to  exceed  60,000  flight  hours  or 
,30.000  flight  cycles,  whichever  occurs  first. 

(D)  Within  6.000  flight  hours  or  18  months 
after  the  initial  fuel  inspection  specified  bv 
paragraph  (c)(2)  of  this  AD.  whichever  occurs 
first,  replace  the  conduit  with  a  new  or 
serviceable  conduit,  in  accordance  with  the 
alert  service  bulletin.  Such  conduit 
replacement  constitutes  terminating  action 
for  the  repetitive  fuel  inspections  required  by 
paragraph  (c)(2)(i)(C)  of  this  AD, 

(ii)  If  any  fuel  is  found  in  the  conduit  or 
on  any  wire;  Prior  to  further  flight,  replace 
the  conduit  with  a  new  or  serviceable 
conduit,  replace  damaged  wires  with  new  or 
serviceable  wires,  and  install  new  Teflon 
sleeves;  in  accordance  with  the  alert  service 


bulletin.  Thereafter,  repeat  the  inspection 
specified  in  paragraph  (a)  at  intervals  not  to 
exceed  60.000  flight  hours  or  30,000  flight 
cycles,  whichever  occurs  first. 

Pump  Ret  est 

(d)  For  any  wire  bundle  removed  and 
reinstalled  during  any  inspection  required  by 
this  .\D;  Prior  to  further  flight  after  such 
reinstallation,  retest  the  fuel  pump  in 
accordance  with  paragraph  G.,  H.,  I.,  or  J.,  as 
applicable,  of  the  Accomplishment 
Instructions,  of  Boeing  .Alert  Service  Bulletin 
767-28A0053.  Revision  1,  dated  August  5, 
1999. 

Reporting  Requirement 

(e)  Submit  a  report  of  positive  inspection 
findings  (findings  of  discrepancies  only), 
along  with  any  damaged  wiring  and  sleeves, 
to  the  Seattle  Manufacturing  Inspection 
District  Office  (MIDO),  2500  Eas'  Valley 
Road.  Suite  C-2,  Renton,  Washington  98055- 
4056;  fax  (425)  227-1159;  at  the  applicable 
time  specified  in  paragraph  (e)(ll  or  (e)(2)  of 
this  .AD  The  report  must  include  the  airplane 
serial  number;  the  number  of  total  flight 
hours  and  flight  cycles  on  the  airplane;  the 
location  of  the  electrical  cable  on  the 
airplane;  and  a  statement  indicating  whether 
any  wire  has  ever  been  removed  and 
inspected  during  maintenance,  along  with 
the  date  (if  known)  of  any  such  inspection. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  l!.S.C. 
3501  et  seq]  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  initial 
inspection  required  by  paragraph  (a)  of  this 
.AD  is  accomplished  after  the  effective  date  of 
this  ,AD:  Submit  the  report  withm  10  days 
after  performing  the  initial  inspection. 

(2)  For  airplanes  on  which  the  initial 
inspection  required  by  paragraph  (a)  of  this 
AD  has  been  accomplished  prior  to  the 
effective  date  of  this  AD;  Submit  the  report 
for  the  initial  inspection  within  10  days  after 
the  effective  date  of  this  AD. 

.Alternative  Methods  of  Compliance 

(f)  .An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (.ACOj.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.AA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  .AGO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on 
November  5.  1999. 
N.  B.  Martenson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice. 
[FR  Doc.  9&-29742  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NW-126-AD] 
RIN2120-AA64 

Airworthiness  Directives:  Saab  Model 
SAAB  2000  Series  Airplanes 

agency:  Federal  A%'iation 

Adm  mi  strati  on,  DDT 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 

adoption  of  a  new  airworthiness 
directive  (,\D)  that  is  applicable  to 
certain  Saab  Model  S.AAB  2000  series 
airplanes  This  proposal  would  require 
a  measurement  of  the  extension  of  the 
piston  in  the  retract  actuator  of  the  main 
landing  gear  (MLG);  and  corrective 
action,  if  necessar^^  This  proposal  also 
would  require  repetitive  replacement  of 
the  retract  actuator  with  a  repaired 
retract  actuator,  or  repetitive 
replacement  of  the  piston  in  the  retract 
actuator  with  a  new  piston  This 
proposal  IS  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority-.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
piston  in  the  retract  actuator  of  the 
MLG.  and  reduced  structural  integrity  of 
the  MLG. 

DATES:  Comments  must  be  received  by 
December  15.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  .A.\M-114, 
Attention:  Rules  Docket  No.  99-NM- 
126-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays 

The  ser\'ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Saab  Aircraft  AB.  SAAB  Aircraft 
Product  Support.  S-581  88.  Linkoping, 
Sweden  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Nurman  B   Martenson,  Manager. 
International  Branch.  .A.NM-lie,  FAA, 
Transport  .Airplane  Directorate.  1601 
Lind  Avenue.  SVV..  Kenton.  Washington 
98055-4056;  telephone (425)  227-2110; 
fii.\  (425)  227-1149 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 

participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  .-Ml  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
((msidered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  he  filed  m  the  Rules 
Docket. 

Commenters  wishing  the  F.\A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-126-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NfPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.AA,  Transport  .-Xirplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-126-AD,  1601  Lind  Avenue. 
SVV.,  Renton.  Washington  98055-4056. 

Discussion 

Lu  ft  farts  verket  (LFVj,  which  is  the 
airworthiness  authority  for  Sweden, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Saab 
Model  ,SA.-\B  2000  series  airplanes.  LFV 
advises  that  it  has  received  a  report  of 
fatigue  failure  of  a  piston  (ramrod)  in 
the  retract  actuator  of  the  main  landing 
gear  (MLC).  The  cause  of  this  failure 
may  be  excessive  loads  as  a  result  of  the 
piston  bottoming  in  the  cylinder,  which 
causes  cracks  to  develop  in  the  piston. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  a  piston  in  the  MLG 


and  reduced  structural  integrity  of  the 
MLG. 

Explanation  of  Relevant  Service 
Information 

Saab  has  issued  Service  Bulletin 
2000-A32-052,  Revision  01,  dated 
March  16,  1999.  including  Attachment 
1.  dated  March  16.  1999,  and 
Attachment  2,  dated  March  1999;  which 
describes  procedures  for  a  measurement 
of  the  extension  of  the  piston  in  the 
retract  actuator  of  the  MLG;  and 
corrective  action,  if  necessary.  The 
corrective  action  involves  replacing 
either  the  retract  actuator  with  a 
repaired  retract  actuator,  or  the  piston  in 
the  retract  actuator  with  a  new  piston, 
if  necessary.  The  service  bulletin  also 
describes  procedures  for  repetitive 
replacement  of  these  components.  LFV 
classified  this  service  bulletin  as 
mandatory  and  issued  Swedish 
airworthiness  directive  SAD  No.  1-138, 
dated  March  16,  1999.  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Sweden. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
LFV  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  LFV,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanadon  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 


proposed  measurement,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
measurement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  S180. 
or  $60  per  airplane. 

It  would  take  approximately  5  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  to  the 
operators  at  no  cost  by  the 
manufacturer.  Based  on  these  figures, 
the  cost  impact  of  the  replacement 
proposed  by  this  AD  on  the  US 
operators  is  estimated  to  be  $900,  or 
$300  per  airplane,  per  replacement. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  w'ould 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted, 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment. 

For  the  reasons  discussed  above,  I 
certiiy"  tiiat  tiiis  proposea  regulation  vlj 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11 034 February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39- 
DIRECTIV 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

Saab  Aircraft  AB:  Docket  99-NM-126-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  serial  numbers  004  through  063 
inclusive,  certificated  in  anv  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
■    provision,  regardless  of  wrhether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  piston  in 
the  retract  actuator  of  the  main  landing  gear 
(MLG)  and  reduced  structural  integrity  of  the 
MLG,  accomplish  the  following: 

Inspection 

(a)  Within  3  days  after  the  effective  date  of 
this  AD,  perform  a  measurement  of  the 
extension  of  the  piston  (ramrod)  in  the  retract 
actuator  of  the  MLG  in  accordance  with  Saab 
Service  Bulletin  2000-A32-052,  Revision  01. 
dated  March  16,  1999,  including  Attachment 
1,  dated  March  16,  1999,  and  Attachment  2. 
dated  March  1999.  If  the  extension  of  the 
piston  is  less  than  0.59  inches  (15 
millimeters),  prior  to  further  flight,  perform 
the  action  required  bv  either  paragraph  (b)(1) 
nr(b)(2]ofthis  AD. 

Replacement 

(b)  Prior  to  the  accumulation  of  5,000  total 
flight  cycles,  or  within  2  months  after  the 
effective  dale  of  this  AD,  whichever  occurs 
later,  accomplish  the  requirement  specified 
in  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD 
in  accordance  with  Saab  Service  Bulletin 
2000-A32-O52.  Revision  01.  dated  March  16. 
1999.  including  .Attachment  1.  dated  March 
16,  1999.  and  Attachment  2,  dated  March 
1999.  Thereafter,  repeat  the  action  required 
by  either  paragraph  (b)(1)  or  (b)(2)  of  this  AD 
at  intervals  not  to  exceed  5,000  flight  cycles. 

(1)  Replace  the  retract  actuator  with  a 
repaired  retract  actuator. 

(2)  Replace  the  piston  in  the  retract 
artuator  with  a  new  piston. 

Spares 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane,  a  retract 


actuator,  part  number  (P/N)  AIR86482-1 
through  ArR86482-4  inclusive,  unless  it  has 
been  repaired  in  accordance  with  Saab 
Service  Bulletin  2000-A32-052,  Revision  01. 
dated  March  16,  1999,  including  Attachment 
1,  dated  March  16, 1999,  and  Attachment  2, 
dated  March  1999. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 

.^NM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  No 
1-138,  dated  March  16,  1999. 

Issued  in  Renton,  Washington,  on 
November  8,  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29741  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AWA-12] 

RIN2120-AA66 

Proposed  Revision  to  the  Legal 
Description  of  the  Burlington 
International  Class  C  Airspace  Area: 
VT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  revise 
the  legal  description  of  the  Burlington, 
VT,  Class  C  airspace  area  by  changing 
the  operating  hours  to  be  consistent 
with  the  current  operational 
requirements.  .Specifically,  the  Class  C 
airspace  area,  as  proposed,  would  be 
designated  effective  during  the  specific 
days  and  hours  of  operation  of  the 


Burlington  Tower  and  Approach 
Control  facility  as  established  in 
advance  by  a  Notice  to  Airmen 
(NOT AM).  The  effective  dates  and  times 
would  thereafter  be  continuously 
published  in  the  Airport/Facility 
Directory.  This  proposed  action  would 
not  change  the  actual  dimensions, 
configuration,  or  operating  requirements 
of  the  Burlington  Class  C  airspace  area. 
DATES:  Comments  must  be  received  on 
or  before  December  27,  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket, 
AGC-200,  Airspace  Docket  No.  99- 
AWA-12.  800  Independence  Avenue, 
SW..  Washington,  DC  20591.  Comments 
may  also  be  sent  electronically  to  the 
following  Internet  address: 
nprmcmts@mail.hq.faa.gov.  The  official 
docket  may  be  examined  in  the  Rules 
Docket,  Office  of  the  Chief  Counsel, 
Room  916,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5  p.m. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Brown,  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
tPJephonp;  (202]  2n~-fl-8T 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator^' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  99- 
AWA-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  vyill  be 
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considered  before  taking  action  on  the 
proposed  rule.  The  proposal  nintained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments,  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  from  the  FAA 
regulations  sectior  of  the  Fedworld 
electronic  bulletin  board  service 
(telephone:  70,K321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  service  (telephone:  202-512- 
1661),  using  a  modem  and  suitable 
communications  software. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://wwAV.faa.gov  or  the 
Federal  Register's  web  page  at  http:// 
www. access. gpo, gov/ nara  for  access  to 
recently  published  rulemaking 
documents 

Anv  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Air  Traffic  Airspace  Management, 
Attention:  Airspace  and  Rules  Division, 
ATA-400.  800  Independenc;e  Avenue, 
SW.,  Washington.  DC  20591,  or  by 
calling  (202)  267-3075. 
Communications  must  identify  the 
docket  number  of  this  NPRM,  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact 
the  Federal  Aviation  Administration, 
Office  of  Rulemaking.  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

Background 

The  Burlington  .Airport  Traffic 
Control  Tower  is  reducing  its  hours  of 
operation.  The  Burlington  Class  C 
airspace  area  remains  an  essential  safety 
measure  in  support  of  the  ongoing 
airport  operation  requirements. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  the  legal  description 
of  the  Burlington  Class  C  airspace  area 
located  at  Burlington.  VT.  The  FAA 
proposes  to  use  the  operating  hours  for 
the  Class  C  airspace  area  which  are 
consistent  with  the  current 
requirements.  It  is  proposed  that  the 
Class  C  airspace  area  would  be 
designated  effective  during  the  specific 
davs  and  hours  of  operation  of  the 
Burlington  facility  as  established  in 
advance  by  NOT,\M.  The  proposed 
action  is  a  technical  amendment  to  the 


legal  description  and  would  not  change 
the  actual  dimensions,  configuration,  or 
operating  requirements  of  the 
Burlington  Class  C  airspace  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  proposed  action: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  airspace  designations 
are  published  in  paragraph  4000  of  FAA 
Order  7400.9G,  dated  September  1, 
1999,  and  effective  September  16.  1999, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  401 13. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows; 


Paragraph  4000— Subpart  C — Class  C 

Airspace 
***** 

Burlington  Iniernational  Airport,  VT 
1  Revised  I 

Burlington  International  Airport,  VT 
(Lat.  44°28'17"  N.,  long.  73°09'10"  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  4.400  feet  MSL 
within  a  5-mile  radius  of  the  Burlington 
International  Airport,  and  that  air.space 
extending  upward  from  2.200  feet  MSL  to 
4.400  feet  MSL  within  a  10-mile  radius  of 
Burlington  International  Airport  from  the 
360"  bearing  from  the  airport  clockwise  to  the 
180"  bearing  from  the  airport,  excluding  the 
airspace  within  Restricted  Area  R-6501;  and 
that  airspace  extending  upward  from  1,500 
feet  MSL  to  4,400  feet  MSL  within  a  10-miIe 
radius  of  the  airport  from  the  180'  bearing 
from  the  airport  clockwise  to  the  360'  bearing 
from  the  airport.  This  Class  C  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Washington.  DC.  on  November  4, 
1999. 

Reginald  C.  Matthews. 
Manager.  Airspace  and  Rules  Division. 
IFR  Doc.  99-29682  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  491&-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-ANM-11] 

Proposed  Establishment  of  Class  D 
Airspace;  Jackson,  WY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  This  proposal  would  establish 
the  Jackson,  WY,  Class  D  surface  area 
airspace  to  accommodate  the  procedures 
associated  with  the  operation  of  a  new 
Airport  Traffic  Control  Tower  (ATCT) 
under  construction  at  Jackson  Hole 
Airport,  Jackson,  WY. 
DATES:  Comments  must  be  received  on 
or  before  December  30.  1999. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Manager. 
Airspace  Branch.  ANM-520,  Federal 
Aviation  Administration.  Docket  No. 
99-ANM-ll,  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 
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39:  8:45  am] 


An  informal  docket  mav  also  be 
examined  during  normal  business  hours 
in  die  office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  abo\-e. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ripley.  ANM-520.6.  Federal 
Aviation  Administration.  Docket  No. 
99-ANM-n.  1601  Lmd  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulators 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identif\'  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit. 
with  those  comments,  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No  99- 
ANM-11."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  clo.sing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRNl  by  submitting  a  request  to  the 
Federal  Aviation  Administration. 
Airspace  Branch.  ANM-520.  1601  Lind 
Avenue  SW.  Renton,  Washington 
98055-4056,  Communications  must 
identify-  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  ll-2a,  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
establishing  Class  D  airspace  at  Jackson, 
WY.  This  amendment  would  provide 
Class  D  airspace  to  be  used  with  the 
establishment  of  a  new  ATCT  at  Jackson 
Hole  Airport.  The  FAJK  establishes  Class 
D  airspace  where  necessary  to  contain 
aircraft  transitioning  between  the 
terminal  and  en  route  environments. 
The  intended  effect  of  this  proposal  is 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
Instrument  Flight  Rules  (IFR)  and  Visual 
Flight  Rules  (V'FR)  at  Jackson  Hole 
Airport  and  between  the  terminal  and 
en  route  transition  states. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  D  surface  airspace  areas  are 
published  in  Paragraph  5000,  of  FAA 
Order  7400. 9G  dated  September  1,  1999, 
and  effective  September  16.  1999.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  onlv  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulator}-  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatorv  Policies 
and  Procedures  (44  FR  11034;  Februarv 
26.  1979):  and  (3)  does  not  warrant 
preparation  of  a  Regulator*-  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS: 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40103,  40113, 
40120:  E.G.  10854.  24  FR  9565,  3  CFR.  1959- 
1963Comp.,  p.  389. 

§71.1     [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9G.  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  1999,  and  effective 
September  16,  1999,  is  amended  as 
follows: 

Paragraph  5000  General 

»  *  *  •  * 

ANM  MT  D  Jackson.  WY  [New] 

Jackson  Hole  Airport,  WY 

(Lat.  43°36'24"  N,  long.  110°44'17"  W) 
That  airspace  extending  upwards  from  the 
surface  to  and  including  8,900  feet  MSL 
within  a  4.3-mile  radius  of  the  Jackson  Hole 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  October 
26,  1999. 

Daniel  A.  Boyle, 

Assistant  Manager,  Air  Traffic  Division. 

Northwest  Mountain  Region. 

[FR  Dor  99-29680  Filed  11-12-99;  8:45  ami 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

[VA-116-F0R] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior, 

ACTION:  Proposed  rule;  reopening  of 

public  conmient  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Virginia  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  the  following:  a 
statutory  change  to  the  Virginia  Act  at 
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section  45.1-235  C  as  enacted  in  the 

1999  session  nf  the  Virginia  General 
.Assemblv:  proposed  regulation  changes 
at  section  4  VAC  25-130-700.5  to  the 
definitions  of  "government  financed 
I  finstruction"  and  "qualified 
lahoratorv;"  and  proposed  regulation 
changes  to  section  4  VAC  25-130  Part- 
795  concerning  the  small  operator 
assistance  program  (SOAP).  The 
comment  period  is  being  reopened  to 
provide  opportunity  to  comment  on  two 
changes  to  4  VAC  25-130-795. 11(b) 
concerning  SOAP  funding.  The 
amendment  is  intended  to  revise  the 
Virginia  program  to  be  cc.asistent  with 
the  corresponding  Federal  provisions. 
DATES:  Your  written  comments  must  be 
received  by  4  p.m.,  on  November  30, 
1999 

ADDRESSES:  Your  written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office  at  the  first  address  listed 
below 

Copies  of  the  Virginia  program,  the 
proposed  amendment,  a  listing  of  any 
s(  heduled  public  hearings,  and  all 
written  comments  that  we  receive  in 
response  to  this  document  will  be 
a\ailable  for  your  review  at  the 
addresses  listed  below  during  normal 
business  hours.  Monday  through  Friday, 
excluding  holidays.  Each  person  may 
receive  one  free  copv  of  the  proposed 
amendment  by  contacting  OSM's  Big 
.Stone  Gap  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  tnlorcement.  Big  Stone  Gap  Field 
Office.  1941  Neeley  Road,  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (703)  523- 
4303 
Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  900,  Big 
Stone  Gap,  Virginia  24219, 
Telephone:  (703)  523-8100 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  .-V  Penn,  Director,  Big  Stone  Gap 
Field  Office.  Telephone:  (703)  523- 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

On  December  15.  1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  You  can  find 
background  information  on  the  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  in  the 
December  15,  1981.  Federal  Register  (46 
FR  B1085-61115).  You  can  find' later 
actions  concerning  the  conditions  of 
approval  and  program  amendments  at 
iO  CFR  946.12.  946.13,  946.15,  and 
946  16. 


II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  August  2,  1999 
(Administrative  Record  No.  VA-978), 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  (DMME)  submitted 
an  amendment  to  the  Virginia  program. 
This  amendment  is  the  State's  response 
to  changes  made  to  the  Federal  SOAP 
regulations  at  30  CFR  Part  795,  and  to 
the  Federal  definition  of  "government- 
financed  construction"  at  30  CFR  707.5. 

We  announced  receipt  of  the 
proposed  amendment  in  the  August  20. 
1999,  Federal  Register  (64  FR  45489). 
invited  public  comment,  and  provided 
an  opportunity  for  a  public  hearing  on 
the  adequacy  of  the  proposed 
amendment.  The  comment  period 
closed  on  September  20,  1999.  No  one 
requested  to  speak  at  a  public  hearing, 
so  no  hearing  was  held. 

By  letters  dated  October  1,  1999 
(Administrative  Record  Number  VA- 
987),  and  October  28,  1999 
(Administrative  Record  Number  VA- 
993)  the  DMME  submitted  amendments 
to  4  VAC  25-130-795, 11(b).  We  are 
reopening  the  comment  period  to 
provide  opportunity  to  comment  on  the 
two  new  changes  which  are  described 
below.  4  VAC  25-130-795.1  l(bj 
Assistance  Funding. 

This  provision  is  amended  by  deleting 
the  words  "is  authorized  to  '  and 
replacing  those  words  with  the  word 
"shall."  As  amended,  this  provision 
states  that  the  Division  shall  establish  a 
formula  for  allocating  funds  to  provide 
services  for  eligible  small  operators  if 
available  funds  are  less  than  those 
required  to  provide  the  services 
pursuant  to  this  part. 

In  addition,  the  DMME  submitted  its 
formula  for  allocating  limited  funds. 
The  DMME  stated  that,  should  available 
funds  ever  be  insufficient  to  provide  all 
requested  and  appropriate  assistance  to 
eligible  small  operators,  the  DMME  will 
provide  services  on  a  first  come,  first 
serve  basis.  The  funds  will  be  used  in 
order  of  the  application  dates  for  the 
requested  assistance. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  we  are  now  seeking 
your  comments  on  whether  the 
amendments  discussed  above  satisfy  the 
applicable  program  approval  criteria  of 
30  CFR  732,15.  If  we  determine  that  the 
amendments  are  adequate,  they  will 
become  part  of  the  Virginia  program. 

Written  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 


during  regular  business  hours. 
Individual  respondents  may  request  that 
wc  withhold  their  home  address  from 
the  rulemaking  [or  administrative] 
record,  which  we  will  honor  to  the 
e.xtent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  bv  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Your  written  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  If  your  comments  are 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the  Big 
Stone  Gap  Field  Office,  we  will  not 
necessarily  consider  them  in  the  final 
rulemaking  or  include  them  in  the 
Administrative  Record, 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  bv  OSM.  Under 
sections  503  and  505  of  SMCR.'V  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730,11,  732.15  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 
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National  Environmental  Policy  Act 

No  environmental  impact  .statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U:S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulator}'  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  ]02(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  .'\ct  (44  U.S.C. 
3.507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibilitv  Act  (5 
U.S.C.  601  etseq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previouslv 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
deienuiiialiun  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
SlOO  million  or  more  m  any  given  year 
on  any  governmental  entitv  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  November  3,  1999. 
V'ann  Weaver, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

(FR  Doc.  99-29715  Filed  11-12-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 

[OPPTS-^00140C:  FRL-6394-1] 
RIN  2070-AD38 

Lead  and  Lead  Compounds:  Lowering 
of  Reporting  Thresholds;  Community 
Right-to-Know  Toxic  Chemical  Release 
Reporting;  Public  Meetings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule;  public  meetings. 


SUMMARY:  EPA  will  hold  public 
meetings  to  obtain  comment  on  issues 
relating  to  the  Agency's  August  3,  1999 
proposed  rule  to  lower  the  reporting 
thresholds  for  lead  and  lead  compounds 
which  are  subject  to  reporting  under 
section  313  of  the  Emergency  Planning 
and  Communitv  Right-to-Know  Act  of 
1986  (EPCRA)  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
Currently,  the  EPCR.^  section  313 
reporting  thresholds  for  lead  and  lead 
compounds  are  25,000  pounds 
manufactured  or  processed,  or  10,000 
pounds  otherwise  used.  The  August  3, 
1999  proposed  action  would  lower  the 
threshold  for  each  categorv  to  10 
pounds.  EPA  expects  that  the  proposed 
action  will  significantly  increase  the 
number  of  reports  submitted  for  lead 
and  lead  compounds,  as  well  as  result 
in  a  number  of  Toxic  Release  Inventory 
(TRI)  facilities  filing  reports  for  the  first 
time  under  EPCRA  section  313  and 
section  6607  of  PPA. 
DATES:  The  first  meeting  will  take  place 
in  Los  Angeles.  CA  on  November  30. 
1999.  from  9  am.  to  3  p.m.  The  second 
meeting  will  take  place  in  Chicago,  IL 
on  December  2.  1999.  from  9  a.m.  to  3 
p.m.  The  third  meeting  will  take  place 
in  Washington.  DC  on  December  14, 
1999,  from  9a,m,  to  3  p,m. 
ADDRESSES:  The  meeting  in  Los  Angeles, 
CA  will  be  held  at  the  lunipero  Serra 
State  Building  at  107  South  Broadway 
in  the  auditorium.  Room  1138  (1st  and 
Broadway).  The  meeting  in  Chicago,  IL 
will  be  held  at  the  Environmental 
Protection  Agency,  the  Lake  Michigan 
Room  (12th  Floor).  77  West  Jackson 
Boulevard.  The  meeting  in  Washington. 
DC  will  be  held  at  the  Environmental 
Protection  .Agency.  Auditorium, 
Education  Center'.  401  M  St.,  SW. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
sign  up  to  speak  at  the  meeting  or  for 
general  information  on  section  313  of 
EPCR-A.  contact  the  Emergency  Planning 
and  Community  Right-to-Know  Hotline. 
Environmental  Protection  Agencv.  Mail 
Code  5101.  401  M  St.,  SW.,  Washington, 


DC  20460,  Toll  free:  1-800-535-0202, 
in  Virginia  and  Alaska:  703-412-9877 
or  Toll  free  TDD:  1-800-553-7672. 
For  technical  information  on  the 
EPCRA  section  313/PPA  section  6607 
lead  and  lead  compounds  proposed 
rulemaking  contact:  Daniel  R.  Bushman, 
Enviroimiental  Protection  Agencv,  Mail 
Code  7408,  401  M  St.,  SW.,  Washington, 
DC  20460:  telephone  number  202-260- 
3882.  e-mail  address: 
bushman.danielKt'fM  o^ 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Public  Meeting 
Announcement  Apply  to  Me? 

This  announcement  is  directed  to  the 
public  in  general.  It  may.  however,  be  of 
particular  interest  to  facilities  that 
manufactiu-e,  process,  or  otherwise  use 
lead  or  lead  compounds.  Specific 
industry  groups  that  may  want  to  attend 
may  include,  but  are  not  limited  to:  (1) 
Facilities  in  electronic  components  and 
accessories  (SIC  code  367),  including 
printed  circuit  boards  (SIC  code  3672) 
that  use  lead-based  solder,  flux,  cable 
coverings,  piezoelectric  ceramics  or 
conduct  other  activities  associated  with 
lead  and/or  lead  compounds;  (2) 
facilities  in  motor  vehicle  and  motor 
vehicle  equipment  (SIC  code  371)  that 
use  bearing  metals,  casting  metads,  feme 
metals,  solder,  brake  linings  or  conduct 
other  activities  associated  with  lead 
and/or  lead  compounds:  (3)  facilities  in 
plating  and  polishing  (SIC  code  3471) 
that  use  zinc  anodes  or  conduct  other 
activities  associated  with  lead  and/or 
lead  compounds;  (4)  facilities  in 
printing  and  publishing  (SIC  code  27), 
including  commercial  printing  (SIC 
code  275)  that  use  inks  containing  lead 
in  their  pigment  base  or  conduct  other 
activities  associated  with  lead  and/or 
lead  compounds;  and  (5)  facilities  in 
manufacturing  industries  (SIC  codes  20- 
39)  that  combust  coal,  oil.  or  wood. 

Other  entities  or  individuals  may  also 
be  interested  in  attending.  The  Agency 
has  not,  therefore,  attempted  to  describe 
all  the  specific  entities  that  may  be 
interested  in  attending  these  public 
meetings.  If  you  have  any  questions 
about  the  public  meetings,  please 
consult  the  technical  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT," 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
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www  epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

You  may  access  the  proposed  rule  and 
other  information  about  the  TRI 
program  from  the  TRI  Home  Page  at 
http:// www  epa.gov/tn/.  An  electronic 
version  of  the  economic  analysis  of  the 
potential  impact  of  the  proposed  rule, 
which  is  contained  in  a  document 
entitled  "Economic  Analysis  of  the 
Proposed  Rule  to  Modify  Reporting  of 
Lead  and  Lead  Compounds  under 
EPCRA  Section  313."  is  also  available 
on  the  Internet  at  http://www.epa.gov/ 
opptintr/economics/new  htm/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  the 
related  proposed  rulemaking  under 
docket  control  number  OPPT.S-^00140. 
The  official  record  consists  of  the 
documents  specifically  referenced  in  the 
proposed  rule,  any  public  comments 
received  during  the  comment  period, 
and  other  information  related  to  the 
proposed  rule,  including  any  support 
documents  and  information  claimed  as 
Confidential  Business  Information  (CBI). 
The  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociiments. 
The  public  version  of  the  offical  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments  that  may  be 
submitted  during  the  comment  period. 
is  available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St..  SVV..  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  of  the 
Center'is(202)  26l)-7099. 

11.  Background  Information 

Lead  and  lead  compounds  are  toxic 
chemicals  that  persist  and 
bioaccumulate  in  the  environment.  As 
the  TRI  program  has  evolved  over  time 
and  as  communities  identify  areas  of 
special  concern,  EPA  has  recognized  the 
need  to  modifv'  thresholds  and  other 
aspects  of  the  EPCRA  section  313 
reporting  requirements  to  assure  the 
collection  and  dissemination  of 
relevant,  topical  information  and  data. 
Towards  that  end.  EPA  is  proposing  to 
increase  the  utility  of  the  TRI  to  the 
public  by  lowering  thf  reporting 
thresholds  for  lead  and  lead 
compounds.  Lead  and  lead  compounds, 
being  persistent  bioaccumulative  toxic 
(PBT)  chemicals,  are  of  particular 


concern  because  they  remain  in  the 
environment  for  significant  periods  of 
time  and  concentrate  in  the  organisms 
exposed  to  them.  EPA  believes  it  is 
important  that  the  public  understand 
that  these  PBT  chemicals  can  have 
serious  human  health  and 
environmental  effects  resulting  from 
low  levels  of  release  and  exposure. 
Lowering  the  reporting  thresholds  for 
lead  and  lead  compounds  would  ensure 
that  the  public  has  important 
information  on  the  quantities  of  these 
PBT  chemicals  released  or  otherwise 
managed  as  waste,  that  would  not  be 
reported  under  the  current  thresholds. 

EPA  issued  a  proposed  rule  on  August 
3.  1999  (64  FR  42222)  {FRL-6081-4)  to 
lower  the  reporting  thresholds  for  lead 
and  lead  compounds  which  are  subject 
to  reporting  under  section  313  of  EPCRA 
and  section  6607  of  PPA.  The  proposed 
rule  also  included  a  limitation  on  the 
reporting  of  lead  when  contained  in 
certain  alloys  and  proposed 
modifications  to  certain  reporting 
exemptions  and  requirements  for  lead 
and  lead  compounds.  The  comment 
period  for  the  proposed  rule  was 
initially  scheduled  to  close  on 
September  17,  1999.  On  September  21, 
1999,  EPA  issued  a  document  (64  FR 
51091)  (FRL-6382-9)  extending  die 
comment  period  45  days  until 
November  1,  1999.  On  October  29,  1999, 
EPA  issued  a  document  (64  FR  58370) 
(FRL-6391-6)  extending  the  comment 
period  an  additional  45  days  until 
December  16.  1999. 

On  January  5, 1999  (64  FR  688)  (FRL- 
6032-3).  EPA  proposed:  (1)  To  lower  the 
reporting  thresholds  for  certain  PBT 
chemicals  that  are  subject  to  EPCRA 
section  313  and  PPA  section  6607;  (2)  to 
lower  the  reporting  thresholds  for 
dioxin  and  dioxin-like  compounds, 
which  were  previously  proposed  for 
addition  to  the  EPCRA  section  313  list 
of  toxic  chemicals;  and  (3)  to  add 
certain  PBT  chemicals  to  the  EPCRA 
section  313  list  of  toxic  chemicals.  On 
October  29,  1999,  EPA  finalized  this 
rule  (64  FR  58666)  (FRIr-6389-11)  and 
it  will  take  effect  on  December  31.  1999. 
For  purposes  of  EPCRA  section 
313(d)(4),  the  chemical  additions  shall 
be  considered  made  as  of  November  30, 
1999,  and  shall  apply  for  the  reporting 
year  beginning  January  1.  2000.  These 
PBT  chemicals  are  of  particular  concern 
not  only  because  they  are  toxic  but 
because  they  remain  in  the  environment 
for  long  periods  of  time,  are  not  readily 
destroyed,  and  accumulate  in  body 
tissue.  Relatively  small  releases  of  PBT 
chemicals  can  pose  human  and 
environmental  health  threats  and 
consequently  releases  of  these 


chemicals  warrant  recognition  by 
communities. 

HI.  Agency  Request  for  Comments 

A  General  Comments  Requested 

These  meetings  are  intended  to 
provide  an  additional  opportunity  for 
public  comment  on  all  aspects  of  the 
August  3,  1999  proposed  rule  to  lower 
the  EPCRA  section  313  reporting 
thresholds  for  lead  and  lead 
compounds,  as  well  as  on  the  issues 
recently  raised  concerning  the  potential 
small  business  impacts  of  the  proposed 
rule  and  the  Agency's  small  entity 
impact  analysis.  As  described  in  the 
August  3,  1999  proposed  rule,  EPA  is 
specifically  soliciting  comments  on  how 
the  proposed  rule  would  affect  EPCRA 
section  313  reporting  on  lead  and  lead 
compounds,  the  impacts  these  proposed 
changes  would  have  on  the  burden  of 
section  313  reporting  for  lead  and  lead 
compounds,  and  the  benefits  such 
reporting  would  provide  the  public. 

The  Agency  is  particularly  interested 
in  receiving  comments  on  the  general 
policy  issues,  as  they  apply  to  lead  and 
lead  compounds,  that  were  discussed 
and  raised  for  comment  in  Unit  IX.  of 
the  preamble  to  the  PBT  proposed  rule 
(see  64  FR  688.  at  717).  It  is  important 
for  EPA  to  clarify  that  the  August  3, 
1999  proposal  does  not  introduce  any 
new  issues  beyond  those  associated 
with  lead  and  lead  compounds  (e.g., 
persistence  data  for  lead, 
bioaccumulation  data  for  lead, 
estimated  number  of  reports  for  lead). 
The  Agency  is  therefore  only  seeking 
comments  on  the  generic  issues  that 
relate  specifically  to  the  proposal  to 
lower  the  reporting  threshold  for  lead 
and  lead  compounds. 

The  changes  that  EPA  is  proposing  to 
make  to  the  reporting  requirements  for 
lead  and  lead  compounds  are  discussed 
in  detail  in  Unit  VI.  of  the  August  3, 
1999  proposed  rule,  including  the 
applicability  to  lead  and  lead 
compounds  of  the  general  amendments 
to  EPCRA  section  313  reporting 
requirements  for  PBT  chemicals 
presented  in  the  January  5,  1999 
proposed  PBT  rule.  Accordingly, 
comments  on  the  following  issues, 
which  were  previously  identified  and 
for  which  comment  was  sought  in  Unit 
IX.  of  the  preamble  to  the  proposed  PBT 
rule  (see  64  FR  688,  at  717),  are  only 
requested  on  this  proposal  insofar  as  the 
comments  relate  particularly  to  lead  and 
lead  compounds:  (1)  Whether  EPA 
should  attempt  to  estimate  the  releases 
that  would  be  reported  at  an  "average" 
facility  at  each  of  the  identified  options 
for  a  lowered  threshold,  the  appropriate 
methodology  for  estimating  releases 
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from  all  affected  industry  sectors,  and 
whether  EPA  should  then  use  those 
estimates  to  select  the  lowered 
threshold  that  would  capture  some 
overall  percentage  of  releases,  e.g..  75  - 
80%;  (2)  whether  EPA  should  consider 
lowering  the  reporting  thresholds  for 
lead  and  lead  compounds  based  on 
either  persistence  or  bioaccumulation 
(rather  than  both):  (3)  whether  EPA 
should  consider  other  mechanisms  for 
further  minimizing  the  potential 
impacts  associated  with  lowering  the 
reporting  thresholds  for  lead  and  lead 
compounds  (i.e.,  it  was  suggested  that 
EPA  develop  a  modified  Form  A  with 
thresholds  more  appropriate  for  lead 
and  lead  compounds,  retain  de  minimis 
thresholds  for  lead  and  lead  compounds 
(perhaps  at  a  lower  level)),  retain  whole 
number  reporting,  the  half-pound  rule, 
and  range  reporting  for  lead  and  lead 
compounds,  establish  an  activity 
qualifier  restricting  the  lower  reporting 
threshold  to  the  manufacture  of  lead 
and  lead  compounds,  retaining  the 
higher  current  thresholds  with  respect 
to  import,  process  or  use  activities,  and 
that  EPA  modulate  the  frequency  of 
reporting. 

B.  Comments  Requested  Specifically  on 
Small  Business  Impacts 

The  Agency  is  specifically  interested 
in  information  concerning  the  potential 
small  business  impacts  of  the  proposed 
rule.  In  particular,  concerns  have  been 
raised  recently  regarding  the  Agency's 
outreach  to  small  businesses  potentially 
impacted  by  the  proposed  rule,  and  the 
Agency  s  analysis  of  the  potential 
impacts  on  small  businesses.  It  has  been 
suggested,  for  example,  that  the 
methodologies  used  by  the  Agency  in  its 
analysis  did  not  adequately  identif\-  all 
of  the  types  of  small  businesses  that 
could  be  potentially  affected  bv  the 
proposed  rule,  and  that  the  Agency  has 
not.  therefore,  properly  estimated  the 
potential  impacts  on  small  businesses. 

The  Agency's  small  entity  analysis  is 
contained  in  a  document  entitled 
"Economic  Analysis  of  the  Proposed 
Rule  to  Modif>-  Reporting  of  Lead  and 
Lead  Compounds  under  EPCR.^  Section 
313,"  which  is  available  in  the  public 
version  of  the  official  record  for  the 
proposed  rule  and  a\ailable 
electronically  as  described  in  L'nit  I.B. 

As  described  in  the  Economic 
Analysis.  EPA  conducted  a  screening 
analysis  of  the  potential  impact  of  the 
proposed  rule  on  small  entities  before 
making  its  determination  that  the 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  EPA 
does  not  know  the  specific  identity  of 
everv"  affected  firm  prior  to  reporting. 


EPA  modeled  the  characteristics  of 
potentially  affected  firms.  For  the 
manufacturing  industries  (SIC  codes  20- 
39),  EPA  developed  separate  revenue 
profiles  based  on  "small"  and  "large" 
current  TRI  reporters.  Firms  were 
classified  based  on  Small  Business 
Administration  size  standard 
definitions.  Within  these  two  categories 
(i.e.,  small  and  large  firms),  EPA  further 
categorized  the  small  and  large  firms  by 
looking  at  the  firms  with  "low," 
"medium,"  and  "high"  revenues.  For 
example,  among  small  firms,  EPA 
calculated  the  potential  impact 
percentages  for  small  firms  with 
revenues  at  the  25th  percent  quartile, 
the  50th  percent  quartile,  and  the  75th 
percent  quartile.  These  revenue 
quartiles  represent  small  firms  with  low, 
medium,  and  high  revenues. 

Based  on  current  "small"  TRI 
reporting  firms.  EPA  used  a  revenue 
vaJue  of  $4  million  for  the  small 
manufacturing  firm  with  "low" 
revenues  (i.e..  the  25th  percent  quartile). 
EP.'\'s  estimate  of  the  average  cost  of 
filing  a  single  TRI  report  on  lead  and 
lead  compounds  at  a  facility  ranges  from 
approximately  S3. 600  to  $7,700 
depending  on  the  circumstances  of  the 
reporting  facility.  Therefore,  the 
Agency's  analysis  indicates  that  a  firm 
would  not  be  expected  to  have  an 
impact  of  greater  than  1  %  of  revenues 
in  the  first  reporting  year  unless  it  had 
revenues  of  less  than  $770,000  per 
affected  facility.  In  subsequent  reporting 
years,  the  firm  would  have  to  have 
revenues  of  less  than  S360.000  per 
affected  facility.  Facilities  that  report  to 
TRI  must  have  at  least  10  full-time 
employees 

EP.A  developed  revenue  profiles  for 
small  and  large  firms  with  low. 
medium,  and  high  revenues  within  the 
manufacturing  industries  (SIC  codes  20- 
39)  EPA  did  not  develop  separate 
revenue  profiles  for  small  and  large 
firms  within  each  4-digit  SIC  code.  This 
approach  was  chosen  to  avoid  double- 
counting  expected  reporting  from 
facilities  that  both  burn  fuel  and  make 
other  use  of  lead  and  lead  compounds. 
Not  all  of  the  data  that  EPA  identified 
is  disaggregated  to  the  4-digit  SIC  code 
level.  Therefore.  EP.A  adjusted  for 
double-counting  at  the  manufacturing 
level.  EPA  also  developed  separate 
revenue  profiles  for  small  and  large 
firms  in  other  potentially  affected 
industry  groups,  such  as  coal  mining. 
electric  utilities,  and  petroleum  bulk 
terminals. 

EPA  is  particularly  interested  in 
comments  on  the  assumptions  and 
methodologies  used  by  the  Agency  in  its 
analysis,  including  the  following:  The 
Agency's  evaluation  of  the  potential 


impacts  on  small  businesses  within  the 
aggregated  manufacturing  sectors  (SIC 
codes  20-39)  using  revenue  profiles  that 
reflect  the  characteristics  of  typical 
small  and  large  firms  that  currently 
report  to  TRI;  the  Agency's 
segmentation  of  potentially  impacted 
small  business  into  three  main  revenue 
levels  for  analytical  purposes,  and 
whether  the  smallest  level  (i.e.,  25% 
quartile  at  $4  million)  is  an  appropriate 
revenue  level  for  considering  the 
potential  impacts  on  the  smallest  of  the 
small  businesses  that  will  be  affected  by 
the  proposal;  and  whether  the  Agency's 
estimates  of  the  average  time  to  comply 
with  the  proposed  rule  should  vary 
depending  upon  the  size  of  the  facility 
or  firm,  i.e.,  is  the  average  cost  or  hourly 
burden  of  filing  a  single  report  greater 
for  small  businesses  than  for  large 
businesses. 

EPA  is  particularly  interested  in 
receiving  information  and/or  detailed 
suggestions  for  improving  EPA's 
methods  of  estimating  the  economic 
impact  of  the  proposed  rule  on  small 
entities  and  the  number  of  small  entities 
that  may  experience  a  significant 
economic  impact,  For  example,  EPA  is 
interested  in  any  available  information 
relating  to  the  following:  (1)  Categories 
of  facilities  not  identified  in  the 
economic  analysis  that  may  be  affected 
by  the  proposal;  (2)  the  specific 
activities  or  processes  associated  with 
lead  or  lead  compound  manufacture, 
process,  or  otherwise  use  in  the 
category;  (3)  the  number  of  facilities 
with  10  or  more  full-time  employees  in 
the  category  that  would  be  affected,  in 
particular  those  facilities  with  aimual 
revenues  of  less  than  5770,000;  (4)  the 
estimated  quantity  of  lead  and  lead 
compounds  manufactured,  processed,  or 
otherwise  used  by  facilities  in  the 
category;  (5)  the  estimated  quantity  of 
lead  and  lead  compounds  released  or 
otherwise  managed  as  waste  by  facilities 
in  the  category:  (6)  possible  fiiin-level 
revenues  and/or  profits  for  facilities  in 
the  category-  that  would  assist  EPA  in 
evaluating  the  financial  resources 
available  to  comply  with  the  proposed 
rule;  and  (7)  any  additional 
recommendations  for  reducing  reporting 
burden  associated  with  the  proposed 
rule  that  provided  communities  with 
information  about  the  release  and  waste 
management  of  PET  chemicals  within 
their  community,  especially  any  such 
suggestions  that  specifically  address  the 
burdens  on  small  businesses. 

C.  Comments  and  Suggestions  for 
Minimizing  TRI  Reporting  Burdens 

EPA  believes  that  the  additional 
information  provided  by  lowering  the 
TRI  reporting  thresholds  for  PBT 
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chemicals,  including  lead  and  lead 
compounds,  will  be  valuable  to 
communities  and  will  significantly 
enhance  their  knowledge  about  toxic 
chemical  releases  and  other  waste 
management  activities  that  may  be  of 
concern  to  them.  At  the  same  time.  EPA 
recognizes  that  the  August  3,  1999 
proposal,  along  with  the  rule  lowering 
reporting  thresholds  for  various  other 
PBT  chemicals  (64  FR  58666).  will 
increase  the  total  burden  imposed  by 
the  TRI  program  on  facilities  that  must 
provide  the  information.  EPA  has 
therefore  initiated  a  number  of  burden 
reducing  activities  in  the  TRI  program  to 
help  minimize  reporting  burden,  while 
continuing  to  provide  communities  with 
high  quality  right-to-know  information 
to  meet  the  goals  and  objectives  of 
EPCRA  section  313.  For  example,  EPA 
is  developing  reporting  guidance, 
including  guidance  specifically  for 
small  businesses,  which  will  simplify 
and  ease  reporting  burdens  These 
efforts  include  the  development  of 
intelligent  reporting  software  with  built- 
in  error  checking  routines  and 
calculation  methodologies;  the 
development  of  a  single  facility 
identification  program  for  facilities  that 
report  to  EPA;  and  the  development  of 
guidance  to  facilitate  more  consistent 
use  of  chemical  nomenclature,  reporting 
units,  and  time  frames  across  different 
programs. 

As  a  means  of  identifv'ing  other 
potential  areas  for  reducing  TRI 
reporting  burden.  EPA  initiated  an 
intensive  stakeholder  process  to 
comprehensively  evaluate  current  TRI 
reporting.  An  important  part  of  this 
stakeholder  process  was  a  review- 
conducted  by  the  Toxics  Data  Reporting 
(TDK)  Committee  of  the  National 
Advisor}'  Council  on  Environmental 
Policy  and  Technology  (NACEPT).  The 
TDR  Committee  report  is  available  on 
the  Internet  at  www.epa.gov/tri.  and  is 
also  discussed  in  the  proposed  rule  (see 
64  FR  42222.  at  42224).  Although  the 
TDR  Committee  did  not  reach  final 
consensus  on  most  issues,  the  TDR 
Committee  presented  various  ideas  for 
burden  reduction,  including  the 
creation  of  an  intelligent  software 
program  for  reporters,  the  integration  of 
reporting  across  programs,  the  provision 
of  industry-specific  guidance,  the 
expansion  of  the  EPCR,-\  section  313 
exemptions,  and  options  for  increasing 
eligibility  for  the  alternate  threshold  as 
certified  by  Form  A. 

In  addition  to  the  TDR  Committee 
report.  EPA  has  received  other 
suggestions  for  burden  reduction  in  the 
TRI  program.  .Mthough  EPA  has  already 
requested  comment  on  the  suggestion 
that  EPA  effectively  modify  the 


frequency  of  reporting  for  PBT 
chemicals  (see  64  FR  688.  at  718).  and 
lead  and  lead  compounds  (Unit  III.C.  of 
the  proposed  rule),  it  has  been  suggested 
that  EPA  consider  changing  the 
frequency  of  reporting  under  EPCRA 
section  313  in  general,  i.e.,  require 
biennial  reporting.  EPA  is  requesting 
comment  on  the  utility  of  biennial 
reporting  and  whether  that  approach 
would  provide  for  significant  burden 
reduction  for  affected  facilities.  EPA 
welcomes  comment  on  the  availability 
of  information  that  would  allow  ^he 
Agency  to  make  the  requisite  findings 
under  EPCRA  section  313(i)(3)(B). 
especially  how  consideration  of 
alternate  reporting  requirements  should 
pertain  to  the  facilities  in  the  recently 
added  industry  sectors  for  which  first 
reports  have  just  recently  been  received, 
the  lack  of  readily  available  information 
on  EPCRA  section  313  chemicals  from 
existing  sources,  and  what  available 
information  may  exist  to  allow  EPA  to 
address  the  requirements  of  the  law. 

EPA  places  great  importance  on 
reducing  burden  on  the  public  and  is 
currently  considering  the  various 
suggestions  it  has  received,  including 
the  ideas  in  the  TDR  Committee  report, 
and  others  received  from  industry  and 
other  agencies.  EPA  welcomes 
additional  suggestions,  and  specifically 
requests  comment  on  the  ideas 
presented  in  the  TDR  Conmiittee  report, 
particularly  those  that  relate  to  buiden 
reduction. 

List  of  Subjects  in  40  CFR  Part  372 

Envirorunental  protection.  Chemicals. 
Community  right-to-know.  Hazardous 
substances.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements,  Superfund. 

Dated:  November  9.  1999. 
Susan  H.  Way  land. 

Deputy  Assistant  Admiaistmtor.  Office  of 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  99-29716  Filed  11-12-99:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  1300 
RIN:  1004-AC73 
[WO-420-1 430-00-24  lA) 

Definitions 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  This  publication  withdraws  a 
proposed  rule  that  would  have  created 
a  central  glossary  of  definitions  of  terms 
used  throughout  the  regulations  of  the 
Bureau  of  Land  Management. 
DATES:  November  15.  1999. 
ADDRESSES:  Send  suggestions  and 
inquiries  to  Director  (630),  Bureau  of 
Land  Management,  Room  401  LS,  1849 
C  Street,  NW,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Hudson  at  (202)  452-5042. 
SUPPLEMENTARY  INFORMATION:  A  rule 
proposing  to  create  a  central  glossary  of 
definitions,  and  proposing  conforming 
amendments,  was  published  in  the 
Federal  Register  on  November  19.  1996 
(61  FR  58843).  This  proposed  rule  is 
withdrawn.  The  Department  of  the 
Interior  plans  no  further  action  on  this 
rule. 

Dated:  November  5.  1999. 
Sylvia  V.  Baca. 

Acting  Assistant  Secretary  of  the  Interior. 
IFR  Doc.  99-29718  Filed  11-12-99;  8:45  am) 
BILLING  CODC  4310-44-l> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  99-3881] 

RINNo.  2127-AH21 

Federal  Motor  Vehicle  Safety 
Standards;  Transmission  Shift  Lever 
Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Withdrawal  of  rulemaking. 

SUMMARY:  This  document  withdraws  the 
rulemaking  in  which  NHTSA  was 
considering  whether  to  propose  to 
amend  its  safety  standard  for 
transmission  shift  lever  sequence.  This 
rulemaking  was  in  response  to  a  petition 
received  from  BMW  of  North  America, 
Inc.  (BMW).  BMW  has  been  exploring 
the  possibility  of  producing  vehicles 
with  electronically-controlled 
transmissions  that  do  not  use  the 
conventional  shift  lever,  but  instead 
could  employ  shift  mechanisms  such  as 
a  rotary  switch,  keypad,  touch  screen, 
joystick,  voice  activation,  or  some  other 
method.  The  joystick  and  other  systems 
which  employ  lever-like  designs, 
however,  may  not  comply  with 
requirements  for  the  transmission  shift 
lever  sequence. 
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NHTSA  is  willing  to  consider  the 
possibility  of  modihing  the  present 
standardized  shift  lever  sequence  of 
Park.  Reverse.  Neutral.  Drive.  Low.  or 
"PRNTDL,"  if  the  standardized  approach 
were  shown  to  be  a  needless 
impediment  to  new  technologv. 
However.  BMW  has  informed  the 
agency  that  its  anticipated  jovstick 
design  complies  with  the  existing 
standardized  shift  lever  sequence. 
Therefore,  there  is  currentlv  no 
demonstrated  need  for  the  agency  to 
modif\-  its  standardized  approach  to 
allow  the  introduction  of  new- 
technology.  For  this  reason,  the 
rulemaking  action  in  this  aea  is 
withdrawn 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  issues:  Mr.  Chris  Flanigan. 
Office  of  Safet\-  Performance  Standards, 
NHTSA,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Mr  Fianigan's 
telephone  number  is  (202)  .366^918 
and  his  facsimile  number  is  (2021  366- 
4329. 

For  legal  issues:  Ms.  Dorothy  Nakama, 
Rulemaking  Division,  Office  of  Chief 
Counsel.  NHTSA.  400  Seventh  Street, 
SW,  W'ashington.  DC  20590.  Ms. 
Nakama's  telephone  number  is  (202) 
366-2992  and  his  facsimile  number  is 
(202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Standard  No.  102's  purpose  is  to 
reduce  deaths  and  injuries  resulting 
from  misshifting.  Since  1968.  the 
standard  has  ensured  against 
misshifting  by  specif\-ing  the 
transmission  shift  lever  sequence  for 
automatic  transmissions.  Pargaraph 
S3. 1.1  of  the  standard.  "Location  of 
transmission  shift  lever  positions  on 
passenger  cars."  requires  that: 

.•\  neutral  position  shall  be  located  between 
forward  drive  and  reverse  drive  positions.  If 
a  steering-column-mounted  transmission 
shift  lever  is  used,  movement  from  neutral 
position  to  forward  drive  position  shall  be 
clockwise.  If  the  transmission  shift  lever 
sequence  includes  a  park  position,  it  shall  be 
located  at  the  end.  adjacent  to  the  reverse 
drive  position. 

Under  these  requirements,  the  driver 
must  move  the  shift  lever  serially  to  get 
from  one  position  to  another.  For 
instance,  if  a  vehicle  is  in  park,  to  get 
to  drive,  the  driver  mu.st  move  the  shift 
lever  serially  through  two  positions: 
reverse,  neutral,  and  then  to  drive 
Moreover,  with  the  neutral  position 
required  to  be  between  reverse  and 
drive,  this  further  ensures  that  no 
mistakes  in  selection  will  be  made.  The 
neutral  position  provides  a  buffer  zone 
between  forward  and  reverse.  Therefore. 


if  there  was  a  mistake  in  moving  the 
shift  lever,  it  is  more  than  likely  that  the 
vehicle  would  end  up  in  neutral  instead 
of  drive  or  reverse. 

The  main  type  of  misshifting  the 
standard  seeks  to  prevent  is  when  a 
driver  initiates  forward  or  rearward 
motion  from  a  standstill.  For  example, 
if  a  driver  intends  to  leave  a  parking 
space  by  placing  a  vehicle  in  reverse 
and  accidentally  places  the  vehicle  in 
drive,  there  is  a  potential  for  pedestrians 
or  other  vehicles  to  be  struck.  The 
required  shift  lever  sequence  minimizes 
this  safety  risk  by  specifying  that  a 
driver  must  always  follow  a 
standardized  sequence  to  get  to  the 
desired  gear. 

II.  BMW's  Petition 

BMW  petitioned  the  agency  to  amend 
Standard  No.  102  on  November  19, 
1997.  As  stated  above,  it  is  considering 
manufacturing  electronically-controlled 
transmissions  that  would  not  use  the 
conventional  mechanical  shift  lever  as 
current  vehicles  with  both 
electronically-controlled  and 
mechanically-controlled  transmissions. 
The  systems  could  use  unconventional 
methods  of  initiating  shift  changes 
(rotary  switches,  keypads,  touch 
screens,  joysticks,  voice  activation,  or 
other  methods).  For  a  mechanically- 
controlled  transmission,  a  shift  lever  is 
moved,  which  activates  a  linkage  or 
cable  that  positions  the  transmission's 
linkage  in  the  desired  gear.  When  the 
shift  mechanism  on  an  electronically 
controlled  system  is  moved,  it  sends  an 
electric  signal  to  a  control  on  the 
transmission  to  place  the  transmission 
in  the  desired  gear. 

Standard  No.  102  establishes  four 
primary  requirements  for  vehicles  with 
automatic  transmissions.  First,  it 
specifies  a  shift  lever  sequence  for 
automatic  transmissions  and  requires  a 
neutral  position  to  be  located  between 
forward  drive  and  reverse  drive 
positions.  Second,  it  requires  a 
transmission  braking  effect  for  vehicles 
having  more  than  one  forward 
transmission  gear  ratio.  Third,  it 
requires  that  the  engine  starter  be 
inoperative  when  the  transmission  is  in 
a  forward  or  reverse  drive  position. 
Fourth,  it  requires  that  identification  of 
shift  lever  positions  shall  be  displayed 
in  view  of  the  driver. 

BMW  stated  in  its  petition  that  the 
requirements  to  provide  a  transmission 
braking  effect  and  a  starter  interlock 
when  the  transmission  is  in  a  forward 
or  reverse  drive  position  do  not  pose 
any  problems  for  their  newer  design. 
Thus,  the  focus  of  BMW's  petition  and 
the  request  for  comments  was  on  the 
first  and  fourth  requirements  identified 


above — the  shift  lever  sequence  for 
automatic  transmissions  and  the 
requirement  that  the  shift  lever 
sequence  be  displayed  in  view  of  the 
driver. 

With  respect  to  the  shift  lever 
sequence.  BMW  indicated  that  future 
shifting  designs,  especially  joysticks, 
could  move  along  two  axes,  instead  of 
the  single  axis  associated  with 
conventional  shift  levers.  That  is, 
instead  of  moving  aroimd  the  steering 
column  or  forward  and  backward  like 
conventional  shift  levers,  joysticks  and 
keypads  shift  by  moving  forward  and 
backward  and  left  and  right.  Adding  this 
second  axis  of  movement  would  make 
compliance  with  the  shift  lever 
sequence  requirement  and  the 
requirement  to  display  the  shift  lever 
sequence,  in  the  words  of  BMW's 
petition,  "inappropriate,  impracticable, 
and  sometimes  impossible." 

BMW  also  believes  that  because  the 
shift  lever  sequence  requirements  refer 
to  shift  "levers,"  Standard  No.  102 
would  not  apply  to  shifting  mechanisms 
that  do  not  employ  a  mechanical  lever. 
It  asserts  that  the  standard  was  based  on 
mechanical  shift  levers  and  its 
requirements  were  written  to  endorse 
the  then-current  industry  practice  of 
using  a  shift  lever  even  though  other 
means  of  gear  selection  (e.g.,  push 
buttons)  had  existed  in  the  past  and 
could  possibly  be  reintroduced  in  the 
futiu-e.  It  states  that,  "to  avoid  out- 
lawing' such  other  designs,  the  wording 
in  these  requirements  was  intentionally 
chosen  lu  clearly  apply  only  to 
transmissions  with  mechanical  shift 
levers." 

BMW  asked  that  three  requirements 
be  added  to  Standard  No.  102  that  relate 
to  systems  without  mechanical 
transmission  levers.  Its  suggested 
regulatory  text  is  as  follows: 

S3. 1.5     Systems  without  mechanical 
transmission  levers. 

53 . 1 . 5 . 1  The  engine  starter  shall  be 
inoperative  whenever  a  forward  or 
reverse  drive  gear  is  engaged. 

53. 1.5. 2  Each  transmission  gear 
available  for  selection,  how  each 
available  transmission  gear  can  be 
selected,  and  which  gear  has  been 
selected  shall  be  displayed  in  view 
of  the  driver  whenever  any  of  the 
following  conditions  exist: 

(a)  The  ignition  is  in  a  position  where 
the  transmission  can  be  shifted. 

(b)  The  transmission  is  not  in  park. 

53. 1.5. 3  Each  system  shall  prohibit  the 
following: 

(a)  shifting  from  drive  to  reverse  and 
from  reverse  to  drive  at  any  speed 
above  five  kilometers  per  hour  (km/ 
h)  (3.1  miles  per  hour  (mph)). 
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(b)  shifting  into  park  from  any  gear  at 
any  speed  above  three  km/h  (1.9 

rr.phl 

III.  Request  for  Comments 

On  lune  4.  1998  (63  FR  30449),  in 
response  to  BMW's  petition,  NHTSA 
jiublished  a  request  for  comments 
uhic  h  posed  the  following  questions  to 
determine  the  merits  of  allowing 
transmission  shift  mechanisms  which 
Lhange  the  transmission's  gears  in  a 
non-serial  manner. 

1   Should  .Standard  No.  102  be 
amended  to  permit  transmission  shift 
mechanisms  which  allow  changing 
gears  in  a  non-serial  manner,  e.g., 
keypads,  touch  screens,  push  buttons, 
voice  activation,  etc.?  If  these  non-serial 
shift  mechanisms  were  allowed,  what 
types  of  restrictions,  if  any,  should  be 
placed  on  them  to  reduce  the  likelihood 
of  misshifting:"  Please  be  specific. 

2.  Should  the  standard  specify 
maximum  speeds  at  which  the 
transmission  can  be  shifted,  presuming 
that  additional  safety  concerns  exist  that 
could  be  resolved  by  preventing  shifting 
while  a  vehicle  is  in  motion?  If  so,  are 
the  ma.ximum  speeds  and  the  vehicle 
conditions  that  BMW  has  suggested  in 
its  petition  appropriate?  If  not,  what 
speeds  and  conditions  would  be 
appropriate' 

3.  Should  there  be  a  requirement  that 
the  brake  pedal  be  depressed,  or  any 
other  action,  to  achieve  a  failsafe 
condition  to  occur  in  order  to  initiate  a 
change  in  gears  (except  when  switching 
between  drive  and  lower  forward  gears)? 

4.  If  non-serial  shift  mechanisms  were 
allowed,  how  should  the  display 
requirements  be  altered  to  accommodate 
them' 

,T.  Although  BMW  did  not  raise  any 
issue'<  regarding  transmission  braking 
effect,  the  agencv  would  like  to  get 
comments  on  this  requirement.  The 
standard  states  that  "(iln  vehicles 
having  more  than  one  forward 
transmission  gear  ratio,  one  forward 
drive  position  shall  provide  a  greater 
degree  of  engine  braking  than  the 
highest  speed  transmission  ratio  at 
vehicle  speeds  below  40  kilometers  per 
hour  "  The  only  way  the  standard 
permits  this  requirement  to  be  met  is 
through  the  transmission  braking  effect. 
Should  the  requirement  be  less  specific 
bv  allowing  other  means  of  slowing 
down  the  vehicle  when  the  transmission 
is  shifted  into  a  lower  fonvard  gear? 
This  could  be  accomplished  when 
downshifting  the  transmission  by 
controlling  the  vehicle's  brake  system 
via  a  traction  control  system,  using  a 
drive  line  retarder.  using  regenerative 
braking,  or  some  other  method. 


rV.  Comments  and  Agency  Response 

After  reviewing  the  information 
submitted  by  BMW  and  the  comments 
submitted  to  the  notice.  NHTSA  has 
decided  to  withdraw  our  rulemaking  on 
this  issue.  NHTSA  is  concerned  about 
giving  up  the  benefits  of  the 
standardized  shift  lever  sequence.  We 
would,  however,  be  willing  to  do  so  if 
it  were  shown  that  the  current 
standardized  shift  lever  sequence  was  a 
needless  impediment  to  new  designs 
AND  that  there  was  no  continuing  need 
to  standardize  shift  lever  sequence  or 
that  some  other  sort  of  standardization 
would  achieve  the  benefits  without 
blocking  new  technology.  In  this  case. 
BMW  asked  for  and  got  an 
interpretation  dated  September  25.  1998 
that  said  its  contemplated  shift  lever 
sequence  would  not  violate  the  existing 
requirements.  Given  that  BMW's  current 
plans  do  not  give  rise  to  the  problems 
it  identified  in  its  petition  and  that  no 
other  commenter  gave  any  information 
on  designs  where  the  standardized  shift 
lever  sequence  would  be  a  problem,  it 
does  not  appear  that  there  is  any 
compelling  reason  in  1999  to  do  away 
with  the  benefits  of  a  standardized  shift 
lever  sequence. 

NHTSA  received  seven  comments  on 
the  June  1998  notice.  Of  the  comments 
received,  five  were  from  vehicle 
manufacturers  (BMW.  Meritor 
Automotive,  Inc.  (Meritor),  Nissan 
North  America,  Inc.  (Nissan).  Mercedes- 
Benz  of  North  America  (Mercedes),  and. 
filing  jointly,  the  American  Automobile 
Manufacturers  Associations  and  the 
Association  of  International  Automobile 
Manufacturers,  Inc.  (AAMA/AIAM)) 
One  comment  was  from  a  safety 
advocacy  group  (Advocates  for  Highway 
and  Auto  Safety  (AHAS)),  and  one  was 
from  a  private  citizen,  Mr.  John 
Chevedden. 

A.  Shift  Lever  Sequence 

A  significant  question  in  the  notice 
was  whether  the  current  shift  lever 
sequence  requirements  should  permit 
non-serial  shift  mechanisms.  Only 
AHAS  believed  this  should  not  be 
permitted.  AHAS  felt  that  any 
manufacturer  asking  for  an  amendment 
of  the  standard  to  allow  non-serial 
shifting  "should  demonstrate  a 
compelling  need  and  an  equivalent,  if 
not  superior,  safety  outcome  resulting 
from  such  changes."  It  did  not  feel  that 
BMW  has  done  this  in  its  petition.  The 
rest  of  the  commenters  supported  the 
allowance  of  non-serial  shifting.  In  fact. 
AAMA/AIAM  argued  that  the  standard 
does  not  currently  preclude  non-serial 
shifting.  AAMA/AIAM  stated  that  the 
standard  specifies  "gear  locations  in 


relationship  to  one  another,  but  it  does 
not  state  that  the  act  of  shifting  must  be 
accomplished  serially — or  in  any 
particular  sequence."  AAMA/AIAM 
further  stated  that  the  Society  of 
Automotive  Engineers  (SAE)  standards 
upon  which  Standard  No.  102  is  based 
are  worded  so  as  not  to  preclude  push 
button  transmissions. 

Subsequent  to  the  request  for 
comments  being  published.  BMW 
submitted  a  request  for  interpretation. 
This  request  was  more  specific  in  that 
it  focused  on  the  placement  of  the  park 
control  mechanism  in  the  shift  lever 
sequence.  Also,  in  a  meeting  to  dLscuss 
this  request  for  an  interpretation.  BMW 
presented  to  the  agency  the  design  of 
the  shifting  mechanism  it  would  like  to 
use  in  a  future  vehicle  model.  With  this 
design,  a  button  that  is  separate  from  the 
shift  lever  is  depressed  to  place  the 
transmission  in  park.  The  rest  of  the 
transmission  positions  are  activated 
from  a  joystick  on  the  steering  column. 
Pushing  the  joystick  up  places  the 
transmission  in  reverse  and  pushing  it 
down  places  it  in  drive.  The  lever  comes 
back  to  the  center  (neutral)  position 
after  each  gear  change.  The  agency 
found  nothing  in  the  current  standard 
that  precludes  BMW  from  implementing 
this  new  design.  This  view  was  given  to 
BMW  in  the  agency's  written  response 
to  its  request  for  interpretation. 

Upon  further  consideration,  NHTSA 
has  concluded  that  some  of  its 
discussion  in  the  request  for  comments 
could  be  incorrectly  read  as  precluding 
non-serial  shift  mechanisms  that  do  not 
use  a  "shift  lever."  such  as  pushbuttons, 
kevpads.  or  touch  screens.  We  agree 
with  the  manufacturers'  observations 
that  Standard  No.  102  only  specifies  a 
sequence  for  shift  "levers."  Therefore, 
possible  automatic  transmission  designs 
like  pushbuttons,  keypads,  and  touch 
screens  are  not  subject  to  the  shift  lever 
sequence  requirements,  since  they  have 
no  levers. 

However,  we  do  not  agree  with 
BMW's  suggestion  that  the  shift  lever 
sequence  requirements  apply  only  to 
fransmission  designs  that  use  a 
mechanical  shift  lever.  The  Random 
House  Dictionan,'  of  the  English 
Language  defines  a  "lever  "  as:  "any 
rigid  bar.  straight  or  bent,  that  oscillates 
about  a  pivot  and  acts  with  other  parts 
in  the  manner  of  a  lever."  This 
definition  is  broad  enough  to  encompass 
conventional  shift  levers,  regardless  of 
whether  they  are  on  a  mechanically  or 
electronically  controlled  transmission, 
the  joystick  design  BMW  has  chosen  to 
pursue,  or  any  other  lever  design.  Any 
automatic  transmission  that  uses  a  lever 
must  comply  with  the  shift  lever 
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sequence  requirements  in  Standard  No. 
102. 

In  addition,  we  have  said  that  the 
design  BMW  intends  to  implement  is 
not  precluded  by  the  standard. 
However,  we  are  concerned  that  non- 
serial  shift  methods  may  not  be  as 
effective  in  preventing  misshifting  as 
those  which  are  shifted  seriallv.  While 
Standard  No.  102  only  has  a  sequence 
requirement  for  shift  levers,  the  result  of 
the  standard  has  been  that  all  automatic 
transmission  shift  mechanisms  are 
shifted  seriallv  in  a  PRNDL  pattern.  We 
believe  that  this  standardization  has 
been  an  important  factor  in  the 
prevention  of  misshifting. 

We  are  concerned  that,  as  new- 
designs  for  automatic  transmissions  that 
do  not  use  a  shift  lever  come  into  the 
market,  there  is  nothing  in  Standard  No. 
102  to  prevent  misshifting  in  those 
vehicles.  Since  the  public  will  be 
unfamiliar  with  those  new  designs,  they 
would  seem  to  be  more  at  risk  for 
misshifting.  To  address  these  concerns. 
NHTSA  is  studying  what  can  bp  done  to 
prevent  misshifting  on  vehicles  whose 
automatic  transmission  does  not  use  a 
shift  lever.  Among  other  approaches. 
NHTSA  is  specifically  considering  the 
effectiveness  and  appropriateness  of  a 
requirement  for  automatic  transmissions 
that  the  brake  pedal  be  depressed  to 
shift  the  vehicle  out  of  the  park 
position. 
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B.  Other  Issues 

The  agency  also  requested  comments 
on  a  number  of  other  issues  related  to 

.jidiivaciici  txi.j.    lOi..  X  trM.  iHr  uuiit.tr  dSKfU 

whether  it  would  be  appropriate  to 
specify  a  maximum  speed  at  which  the 
transmission  can  be  shifted  between 
forward  and  reverse.  BMW  was  the  onlv 
commenter  that  saw  some  possible 
merit  in  a  requirement  of  this  tvpe. 
However.  BMW  believes  that  the 
requirements  would  have  to  be  vehicle- 
specific.  For  example,  sport  utilitv 
vehicles  may  need  a  higher  maximum 
speed  for  the  purpose  of  rocking  the 
vehicle  when  it  gets  caught  in  mud  or 
snow.  Nissan  and  AAMA/AIAM  both 


stated  that  this  type  of  a  requirement  is 
not  necessary .  Nissan  feels  that  the 
purpose  of  the  standard  is  to  prevent 
misshifting  when  the  vehicle  is  at  a 
standstill. 

After  considering  the  comments,  we 
have  determined  that  there  is  no  current 
need  for  such  a  requirement.  Ensuring 
that  transmissions  are  not  shifted 
between  forward  and  reverse  at  higher 
speeds  does  more  to  protect  the 
condition  of  the  transmission  than  the 
vehicle  occupants.  Crashes  resulting 
from  a  vehicle  being  shifted  into  an 
inappropriate  gear,  e.g.,  placing  the 
transmission  in  reverse  while  traveling 
55  miles  per  hour  on  a  highway,  are 
rare.  We  believe  it  is  the  duty  of  the 
manufacturer  to  determine  the  best  way 
to  protect  the  transmission  from  damage 
while  in  use. 

The  notice  also  asked  whether  there 
should  be  a  requirement  that  the  brake 
pedal  be  depressed,  or  some  other 
action,  in  order  to  initiate  a  gear  change 
between  forward  and  reverse.  BMW, 
Meritor,  Nissan,  and  AASMA/AIAM 
were  all  opposed  to  this.  They  feU  that 
it  could  be  design  restrictive.  None  of 
the  commenters  were  in  favor  of  such  a 
requirement. 

As  noted  above,  the  agency  is 
considering  such  a  requirement  that  the 
brake  pedal  be  depressed  in  order  to 
shift  a  vehicle  out  of  Park  as  one 
alternative  for  addressing  misshifting, 
even  though  no  commenters  supported 
such  an  amendment.  The  agency 
believes  that  this  idea  may  have  some 
merit,  especially  if  shift  mechanisms 
become  more  diverse.  Therefore,  this 
issue  will  be  discussed  if  any  future 
rulemaking  is  undertaken  in  this  area. 

Comments  were  requested  on  how- 
display  requirements  should  be 
changed,  if  at  all,  to  accommodate  non- 
serial  shifting  methods  BMW  stated 
that  the  display  should  show  gear 
positions,  but  not  their  positions 
relative  to  each  other.  For  e.xampje.  if  a 
)oystick  were  used,  showing  the  actual 
relationship  might  require  a  three 
dimensional  display.  This  could  lead  to 
confusion.  Meritor  also  stated  that  onlv 


the  cxirrently  engaged  gear  should  be 
displayed.  Nissan  stated  that  no  specific 
display  should  be  required  as  it  may 
restrict  technology.  AAMA/AIAM  stated 
that  the  current  display  requirements 
should  be  maintained  regardless  of  the 
method  of  shifting. 

We  have  determined  that  the  current 
display  requirements  should  not  be 
changed  at  this  time.  This  is  another 
aspect  of  vehicles  with  automatic 
transmissions  that  has  remained 
unchanged  for  thirty  years.  Absent  any 
demonstrated  need  for  such  a  change, 
NHTSA  is  not  proposing  its  display 
requirement  now. 

Finally,  regarding  the  transmission 
braking  effect,  the  notice  asked  whether 
the  standard  should  be  less  specific  by 
allowing  other  means  of  slowing  down 
the  vehicle  when  the  transmission  is 
shifted  into  a  lower  forward  gear.  BMW, 
Meritor,  Nissan,  and  AAMA/AIAM  all 
felt  that  alternatives  should  be  allowed 
for  this  requirement.  While  these 
commenters  all  supported  the  concept 
of  creating  alternatives  to  meet  the 
transmission  braking  effect,  none  was 
able  to  offer  any  specific  discussion  of 
how  to  achieve  that  concept.  Because 
this  issue  appears  to  be  technically 
challenging,  the  agency  will  not 
consider  it  further  until  there  has  been 
a  more  thorough  discussion  of  the 
issues. 

For  the  reasons  set  forth  above, 
NHTSA  has  decided  to  withdraw  the 
rulemaking  action  on  whether  to  issue 
a  proposal  tu  aiueud  llie  Standard  No. 
102  to  add  requirements  for  vehicles 
wiliiout  conventional  mechanical 
transmission  shift  levers. 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166:  delegation  of  authority  at 
49CFR1.50. 

Issued  on:  November  8,  1999. 
Stephen  R.  Kratzke, 

Acting  Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc  99-29684  Filed  11-12-99;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Reinstatement 
and  Revision  of  a  Previously  Approved 
Information  Collection 

AGENCY:  Coininoditv  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  the  intentions  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  reinstatement  and  revision  to  an 
information  collection  previously 
approved  in  support  of  the  Production 
Flexibility  Contract  (PFC)  program.  The 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  provided  owners 
and  producers  on  farms  the  oppurtumiy 
to  enter  into  the  production  flexibility 
contracts  with  the  CCC  for  fiscal  years 
1996  through  2002.  Owners  and 
producers  who  participate  and  fully 
comply  with  the  terms  of  the  production 
flexibilitv  contracts  and  regulations  will 
receive  payments.  PFCs.  revisions  to  the 
PFCs  and  permanent  reductions  of  all  or 
a  portion  of  the  production  flexibility 
contract  acreage  must  be  documented 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  14,  2000, 
to  be  assured  consideration 
AOOmONAL  mFORMATION  OR  COMMENTS: 
Contact  Lynn  H.  Tjeerdsma.  Branch 
Chief,  Emergency  Preparedness  and 
Programs  Branch.  USDA.  FSA.  STOP 
0517,  1400  Independence  Avenue,  S.W., 
Washington,  D.  C  202.SO-0517,  (202) 
720-6602 
SUPPLEMENTARY  INFORMATION: 

Title:  Production  Flexibility  Contracts 
for  Wheat,  Feed  Grains,  Rice  and 
Upland  Cotton,  7  CFR  part  1412. 

OMB  Control  Sumber:  056l>-0092. 

T\j)e  of  Request:  Reinstatement  and 
revision  of  a  previously  approved 
information  collection. 


Abstract:  Eligible  owners  or  producers 
signed  a  Production  Flexibility  Contract 
(PFC)  to  participate  in  the  program 
authorized  by  Title  I  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (1996  Act).  The  1996  Act 
provides  that  farms  having  a  history  of 
participating  in  government  programs 
could  be  enrolled  in  a  PFC,  The 
production  flexibility  contract 
worksheet  is  provided  to  the  owner  or 
producer  to  confirm  the  acreage  that 
will  be  enrolled  for  participation, 
designate  each  producer's  share  request 
an  advance  payment,  and  provide  for 
undesignated  shares  for  any  fiscal  year 
where  payment  shares  are  unknown.  In 
addition,  the  worksheet  allows  for 
producers  to  adjust  the  level  of 
participation  and  projects  payments  for 
the  contract  period.  The  owner  is 
provided  the  ability  to  make  voluntary 
requests  to  reduce  the  contract  acreage 
for  a  crop  on  the  farm  in  order  to  remain 
eligible  for  the  PFC.  As  a  condition  of 
eligibility  for  contract  payments,  the 
operator  or  owner  must  timely  submit  a 
report  of  fruit  and  vegetable  acreage. 
The  county  Farm  Service  Agency  (FSA) 
committee  determines  whether  requests 
are  properly  completed,  whether 
payment  shares  are  proper  and  whether 
program  requirements  are  met  for 
payment  approval.  Information 
collected  for  the  PFC  program  is 
required  for  participation  and  is  not 
available  from  any  other  source. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
IS  estimated  to  average  60  minutes  per 
response. 

Respondents:  Individual  Producers. 

Estimated  Number  of  Respondents: 
4,592.500. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,296,250  hours. 

Proposed  topics  for  comment  include: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  collected:  or  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
the  information  on  those  who  are  to 
respond,  including  through  the  use  of 


appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology.  Comments 
should  be  sent  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503  and  to  Lynn  H.  Tjeerdsma, 
Branch  Chief,  USDA,  Farm  Service 
Agency,  Production,  Emergencies,  and 
Compliance  Division,  Stop  0517,  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0517.  (202) 
720-6602.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  DC.  on  November  5, 
1999. 
Keith  Kelly, 

Executive  Vice  President.  Commodit}'  Credit 

Corporation 

[PR  Doc.  99-29724  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  tiie  Quality  Samples 
Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  is  establishing,  on  a  pilot 
basis,  a  "Quality  Samples  Program"  to 
help  develop  and  expand  markets  for 
U.S.  agricultural  commodities. 
DATES:  All  proposals  must  be  received 
by  5:00  p.m.  Eastern  Standard  Time, 
December  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  Room  4932— S, 
Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW,  Washington,  D.C.  20250-1042.  or 
telephone:  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  proposals  may  be 
submitted  for  participation  in  a  "Quality 
Samples  Program"  (QSP).  The  QSP  is  a 
pilot  program  designed  to  encourage  the 
development  and  expansion  of  export 
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markets  for  U.S.  agricultural 
commoditie.s.  under  the  authority  of  the 
CCC  Charter  Act.  15  U.S.C.  714c(f).  The 
QSP  is  designed  to  assist  U.S.  entities  in 
providing  commodity  samples  to 
potential  foreign  importers  to  promote  a 
better  understanding  and  appreciation 
for  the  high  quality  of  U.S.  agricultural 
commodities.  CCC  will  consider 
providing  funds  on  a  grant  basis  to  U.S. 
entities  to  assist  them  in  providing  such 
samples  if  a  proposal  has  been 
submitted  by  the  interested  U.S.  entity 
and  accepted  by  CCC.  CCC  will  review 
all  proposals  it  receives  against  the 
evaluation  criteria  contained  herein  and 
award  QSP  funds  on  a  competitive 
basis. 

Under  the  QSP,  CCC  will  enter  into 
agreements  with  those  entities  whose 
proposals  have  been  accepted.  QSP 
participants  will  be  responsible  for 
procuring  (or  arranging  for  the 
procurement  of)  commoditv  samples, 
exporting  the  samples,  and  providing 
the  technical  assistance  necessarv  to 
facilitate  successful  use  of  the  samples 
by  importers.  After  completion  of  a  QSP 
project,  participants  may  submit  claims 
for  reimbursement  of  the  costs 
associated  with  providing  the  samples 
to  the  extent  that  CCC  has  agreed  to  pav 
such  costs.  For  example.  CCC  mav  agree 
to  reimburse  the  cost  of  procuring  and 
exporting  the  samples,  including  the 
commodity  purchase  price,  document 
preparation  fees,  and  commoditv 
transportation  costs.  CCC  will  not 
reimburse  the  costs  of  providing 
technical  assistance.  The  QSP 
agreement  between  CCC  and  the 
participant  will  include  a  maximum 
amount  that  mav  be  reimbursed.  A  QSP 
participant  will  be  reimbursed  after  CCC 
reviews  its  claim  and  determines  that 
the  claim  is  complete.  The  QSP  activity 
will  be  subject  to  verification  bv  the 
FAS  Compliance  Review  Staff.  Upon 
request,  a  QSP  participant  shall  provide 
to  CCC  the  original  documents  which 
support  the  participant's  reimbursement 
claims.  CCC  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  adequate  documentation. 

Tne  QSP  will  be  administered  bv 
personnel  of  the  Foreign  Agricultural 
Service  (FAS).  CCC  will  carehilly 
monitor  the  operation  of  the  pilot  QSP 
through  Fiscal  Year  2000.  Based  upon 
experience  gained  during  this  pilot 
phase.  CCC  will,  after  opportunity  for 
public  comment,  consider  continuing 
the  program.  CCC  will  not  obligate  more 
than  S2.5  million  for  the  QSP  during 
this  pilot  phase. 

Proposal  Process 

To  be  considered  for  participation  in 
the  QSP.  interested  parties  should 


submit  proposals  to:  Kent  Sisson, 
Marketing  Operations  Staff.  Foreign 
Agricultural  Service.  Rt)om  4932-S, 
Stop  1042.  U.S.  Department  of 
Agriculture.  1400  Independence  Ave., 
SW.  Washington.  DC  20250-1042. 
Telephone:  (202)  720-4327.  QSP 
proposals  must  contain  complete 
information  about  the  proposed  sample 
projects.  Interested  parties  can  request  a 
suggested  format  for  proposals  from  the 
same  address.,  Organizations  which 
submitted  QSP-type  proposals  in  their 
Unified  Export  Strategy  (UES) 
applications  in  March  1999  do  not  need 
to  resubmit  those  proposals  as  they  will 
automatically  be  considered.  However, 
such  applicants  are  welcome  to  modify 
and  resubmit  their  proposals  after 
reading  this  announcement. 

General  Scope  of  QSP  Projects 

As  a  general  matter,  QSP  projects 
should  be  designed  to  accomplish  the 
following  goals: 

•  Projects  should  benefit  the 
represented  industry  and  not  a  specific 
company  or  brand; 

•  Projects  should  promote  a  new  use 
or  market  for  a  U.S.  product,  or  a  new 
varietal  type  of  a  U.S.  product,  rather 
than  promote  the  substitution  of  one 
established  U.S.  product  for  another; 

•  Sample  commodities  provided  in  a 
QSP  project  must  be  readily  available  on 
a  commercial  basis; 

•  Sample  commodities  must  be 
subject  to  further  processing  or 
substantial  transformation  in  the 
importing  country; 

•  Samples  provided  in  a  QSP  project 
shall  not  be  used  as  part  of  a  retail 
promotion  or  supplied  directly  to 
consumers;  and 

•  Samples  shall  be  in  quantities  less 
than  a  typical  commercial  sale  and 
limited  to  the  amount  sufficient  to 
achieve  the  project  goal  (e.g.,  not  more 
than  a  hill  commercial  mill  run  in  the 
destination  country), 

QSP  projects  shall  target  foreign 
importers  who: 

•  Have  not  previously  purchased  a 
particular  U.S.  commodity; 

•  Are  unfamiliar  with  a  particular 
U.S.  variety,  quality  attribute,  or  end- 
use  characteristic; 

•  Have  been  unsuccessful  in  previous 
attempts  to  import,  process,  and  market 
a  particular  U.S.  commodity  (e.g.. 
because  of  improper  specification, 
blending,  or  formulation;  or  sanitar\-  or 
phytosanitary  (SPS)  issues); 

•  Are  interested  m  testing  or 
demonstrating  the  benefits  of  a 
particular  U.S.  commodity;  or 

•  Need  technical  assistance  in 
processing  or  using  a  particular  U.S. 
commodity. 


Entities  interested  in  participating  in  the 
QSP  are  not  required  to  submit 
proposals  in  any  specific  format; 
however,  FAS  recommends  that 
proposals  contain,  at  a  minimum,  the 
following:  (a)  Organizational 
information,  including: 

•  Organization's  name,  address.  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  A  description  of  the  organization 
and  its  membership: 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  an 
appropriate  trade/technical  assistance 
component; 

(b)  Market  information,  including: 

•  An  assessment  of  the  market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/volume  and 
market  share  (historic  and  goals)  for 
1997-2005; 

(c)  Project  information,  including: 

•  A  brief  project  title: 

•  Request  for  funding; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  to 
be  addressed  by  the  project, 
performance  measures  for  the  years 
2000-2002  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
1999,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  description  of  the  activities 
planned  to  address  the  constraint, 
including  how  the  sample  will  be  used 
in  the  end-use  performance  trial,  the 
attributes  of  the  sample  to  be 
demonstrated  and  their  end-use  benefit, 
and  details  of  the  trade/technical 
servicing  component  associated  with 
the  sample; 

•  A  sample  description  (i.e., 
commodity,  quantity,  quality,  type,  and 
grade),  including  a  justification  for 
selecting  a  sample  with  such 
characteristics; 

•  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
which  reimbursement  will  be  sought 
(e.g.,  commodity  costs,  freight, 
inspection  and  weighing,  freight 
forwarding  services,  and  document 
preparation  fees);  and 

•  Ports  of  export  and  delivery; 

(d)  Importer  information,  including: 

•  Name,  address,  and  telephone  of 
primary  contact  person; 
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•  The  reason  why  the  importer  was 
selected  for  the  project,  and 

•  The  importer's  role  in  the  project 
regarding  handling  and  processing  the 
commodity  sample;  and 

(e)  Information  indicating  all  funding 
sources,  and  amounts  to  be  contributed 
by  each  entity  that  will  contribute  to 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties.  CCC.  FAS.  or  other  Federal 
agencies.  Contributed  resources  may 
include  cash,  goods,  and  services. 

Review  Process 

FAS  will  use  the  following  criteria  in 
evaluating  proposals 

•  The  overall  quality  of  the  proposal; 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  experience 
to  execute  the  proposal; 

•  The  extent  to  which  the  proposal  is 
targeted  to  a  market  in  which  the  United 
States  is  generally  competitive; 

•  The  potential  for  expanding 
commercial  sales  in  the  proposed 
market; 

•  The  nature  of  the  specific  market 
constraint  involved  and  how  well  it  is 
addressed  by  the  proposal: 

•  The  extent  to  which  the  importer's 
contribution  in  terms  of  handling  and 
processing  enhances  the  potential 
outcome  of  the  project; 

•  The  amount  of  reimbursement 
requested  and  the  organization's 
willingness  to  contribute  resources, 
including  cash  and  goods  and  services 
of  the  U.S.  industry  and  foreign  third 
parties;  and 

•  How  well  the  proposed  technical 
assistance  component  assures  that 
performance  trials  will  effectively 
demonstrate  the  intended  end-use 
benefit. 

FAS  will  establish  a  QSP  Committee 
(Committee)  for  the  purpose  of 
reviewing  proposals  for  eligibility  and 
completeness  and  allocating  CCC  funds 
The  Committee  will  evaluate  each 
proposal  against  the  factors  described 
above.  The  purpose  of  this  review  is  to 
identify  meritorious  proposals, 
recommend  an  appropriate  funding 
level  for  each  proposal  based  upon  these 
factors,  and  submit  the  proposals  and 
funding  recommendations  to  the  Deputy 
Administrator.  Commodity  and 
Marketing  Programs. 

Agreements 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  proposal  as  approved  by  FAS.  Each 


agreement  will  identify  terms  and 
conditions  pursuant  to  which  CCC  will 
reimburse  certain  costs  of  the  project. 
Agreements  will  also  outline  the 
responsibilities  of  the  participant, 
including,  but  not  limited  to. 
procurement  (or  arranging  for 
procurement)  of  the  commodity  sample 
at  a  fair  market  price,  arranging  for 
shipment  of  the  commodity  sample 
within  the  time  limit  specified  in  the 
agreement  (generally  90  days). 
compliance  with  cargo  preference 
requirements  (shipment  on  United 
States  flag  vessels,  as  may  be  required), 
timely  and  effective  implementation  of 
technical  assistance,  and  submission  of 
a  written  evaluation  report  within  6 
months  of  completion  of  the  project. 
Evaluation  reports  should  address  the 
performance  measures  presented  in  the 
proposal. 

Closing  Date  for  Proposals 

All  proposals  must  be  submitted  in 
triplicate  and  received  by  5:00  p.m. 
Eastern  Standard  Time,  [insert  date  30 
days  after  date  of  publication  in  the 
Federal  Register],  at  one  of  the 
following  addresses: 

Hand  Delivery  (including  FedEx. 
DHL,  etc.):  U.S.  Department  of 
Agricultiire.  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  S.W..  Washington,  D.C.  20250- 
1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042.  1400 
Independence  Ave.,  SW.  Washington, 
D.C. 20250-1042. 

Dated:  November  4,  1999. 
Timothy  J.  Galvin, 

Administrator.  Foreign  Agricultural  Service. 
Vice  President.  Commodity  Credit 
Corporation. 
(PR  Doc.  99-29656  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  3410-10-l> 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Upland  Cotton  Domestic  User/Exporter 
Agreement 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 

SUiMMARY:  The  purpose  of  this  notice  is 
to  advise  potential  Upland  Cotton 
Domestic  User/Exporter  Agreement 
(Agreement)  holders  and  other 
interested  parties  of  the  implementation 
and  effective  date  of  the  new  Revision 
6  Agreement  that  the  Commodity  Credit 
Corporation  (CCC)  will  use  to  carry  out 


the  Upland  Cotton  User  Marketing 
Certificate  (Step  2)  Program,  authorized 
under  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
as  amended. 

EFFECTIVE  DATE:  November  15,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Klein,  Warehouse  and  Inventory 
Division.  Farm  Service  Agency.  United 
States  Department  of  Agriculture,  1400 
Independence  Avenue,  S.W.,  STOP 
0553,  Washington.  DC.  20250-0553, 
telephone  (202)  720-^647,  or  FAX  (202) 
690-0014,  E-Mail: 
Barry„Klein@wdc. fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION:  In  keeping 
with  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  2000,  enacted 
October  22,  1999,  CCC  will  reinstate  the 
Step  2  Program  for  eligible  upland 
cotton  beginning  October  1.  1999.  All 
potential  Domestic  cind  Exporter 
Agreement  holders  who  sign  and  return 
the  Revision  6  Agreement  to  the  Kansas 
City  Commodity  Office,  P.O.  Box 
419205,  Kansas'City,  MO  64141-6205, 
by  no  later  than  November  30,  1999. 
will  be  eligible  to  receive  the  Step  2 
payment  in  effect  during  the  week  in 
which  the  upland  cotton  bales  were 
consumed  or  exported.  Prompt  Payment 
Act  provisions  will  not  apply 
retroactively.  Prompt  Payment  interest 
will  be  calculated  beginning  30  days 
from  receipt  of  the  completed 
application  for  payment.  Those 
potential  Agreement  holders  who  fail  to 
sign  and  return  the  new  Revision  6 
Agreement  by  November  30,  1999,  will 
have  an  effective  date  upon  signature 
and  acceptance  by  CCC.  An  electronic 
copy  of  the  Revision  6  Agreement  is 
available  on  the  World  Wide  Web  at 
wrww.fsa.usda.gov/daco/step2. 

Signed  at  Washington.  DC,  on  November  3. 
1999. 

Keith  Kelly, 

E.xecutive  Vice  President.  Commodity  Credit 
Corporation. 
[PR  Doc.  99-29726  Filed  11-12-99;  8:45  am] 

BiLUNG  CODE  341(M>5-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  The  Summer  Food 
Service  Program  Claim 
Reimbursement  Form  FNS-143 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 
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SUMMARY:  In  accordance  with  the 
Papprwork  Reduction  Act  of  1995,  the 
Food  and  Nutrition  Service  is 
publi.shing  for  public  comments  a 
summary  of  an  approval  collection  for 
the  Summer  Food  Service  Program 
Claim  for  Reimbursement,  Form  FNS- 
143. 

DATES:  Written  comments  must  be 
submitted  on  or  before  lanuarv  14,  2000. 
ADDRESSES:  Comments  are  invited  on  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  validitv  of  thf 
methodologv  and  assumptions  used:  (cl 
ways  to  enhance  the  quality,  utility, 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Susan  Fouts, 
Child  Nutrition  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Alexandria.  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval   .\11  comments  will 
also  become  a  matter  of  public  record 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
form  and  instruction  should  be  directed 
to  Susan  Fouts.  Child  Nutrition  Division 
(703) 305-1506 
SUPPLEMENTARY  INFORMATION: 

Title:  Summer  Food  Service  Program 
Claim  for  Reimbursement,  Form  FNS- 
143. 

OMB  \umber:  0584-0041 

Expiration  Date:  January  31,  2000. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  Summer  Food  Service 
Program  Claim  for  Reimbursement  Form 
is  used  to  collect  meal  and  cost  data 
from  sponsors  to  determine  the 
reimbursement  entitlement  for  meals 
served.  The  form  is  sent  to  the  Food  and 
Nutrition  Service's  (FNS)  Regional 
Offices  where  it  is  entered  into  a 
computerized  payment  system.  The 
payment  system  computes  earnings  to 
date  and  the  number  of  meals  to  date 
and  generates  payments  for  the  amount 
of  earnings  in  excess  of  prior  advance 
and  claim  payments.  If  the  information 
is  not  provided  on  the  claim  form,  the 
sponsor  would  not  have  a  vehicle  for 


receiving  reimbursement.  Earned 
reimbursement  in  the  Summer  Food 
Service  f^rogram  is  based  on 
performance,  i.e.,  meals  served. 
Recipients  are  reimbursed  the  lesser  of 
meals  served  times  rates  of  actual  costs. 
To  fulfill  the  earned  reimbursement 
requirements  set  forth  in  the  Summer 
Food  Service  Program  Regulations 
issued  by  the  Secretary  of  Agricult\ire  (7 
CFR  225.9),  the  meal  and  cost  data  must 
be  collected  on  the  FNS-143  claim 
form.  In  addition,  this  form  is  an 
intrinsic  part  of  the  accounting  system 
being  used  currentlv  to  ensure 
reimbursement  as  well  as  to  facilitate 
adequate  record  keeping.  This  request  is 
being  made  to  extend  the  current 
information  collection  for  an  additional 
three  vears.  Current  methods  are  the 
only  practical  means  of  collecting  this 
information  considering  the  resources  of 
form  users.  Tlie  information  collected  is 
used  by  FNS  to  manage,  plan,  evaluate, 
and  account  for  government  resources. 
The  reports  and  records  are  required  to 
ensure  the  proper  and  judicious  use  of 
public  funds. 

Estimated  Number  of  Respondents: 
530 

Sumber  of  Responses  Per 
Respondent:  3. 

Estimated  Total  Annual  Responses: 
1590 

Hours  Per  Response:  .5  hours  per 
response. 

Total  Annual  Reporting  Burden:  795. 

Xuinber  nf  Record  Keepers:  530. 

Total  Record  Keeping  Hours:  398. 

Total  Annual  Burden  Hours- 1193 
(total  hours  per  response  plus  total 
rec:ord  keeping  hours). 

Dated:  November  4,  1999. 
Samuel  Chambers,  Jr., 
Administrator.  Food  and  Nutrition  Service. 
[FR  Doc.  99-29727  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  34ia-30-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Dollar  Amount  on  Loan  and 
Grant  Awards  Under  the  Rural 
Economic  Development  Loan  and 
Grant  Program  for  Fiscal  Year  2000 

AGENCY:  Rural  Business-Cooperative 
Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  hereby  announces 
the  maximum  dollar  amount  on  loan 
and  grant  awards  under  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program  for  fiscal  year  (FY) 
2000.  The  maximum  dollar  av%ard  on 


zero-interest  loans  for  FY  2000  is 
$450,000.  The  maximum  dollar  award 
on  grants  for  FY  2000  is  5200,000.  The 
maximum  loan  and  grant  awards  stated 
in  this  notice  are  effective  for  loans  and 
grants  made  during  the  fiscal  year 
begiiming  October  1.  1999,  and  ending 
September  30,  2000.  REDLG  loans  and 
grants  are  available  to  Rural  UtiUties 
Service  electric  and  telephone  utilities 
to  assist  in  developing  rural  areas  from 
an  economic  standpoint. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Wing,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
STOP  3225,  Room  6870,  1400 
Independence  Avenue,  SW. 
Washington.  DC  20250.  Telephone: 
(202)  720-9558.  FAX:  (202)  720-6561. 
E-mail-  PWinp^nis  usda  gn\- 

SUPPLEMENTARY  INFORMATION:  The 
maximum  loan  and  grant  awards  are 
determined  in  accordance  with  7  CFR 
1703.28.  The  maximum  loan  and  grant 
awards  are  calculated  as  3.0  percent  of 
the  projected  program  levels;  however, 
as  specified  in  7  CFR  1703.28fb), 
regardless  of  the  projected  total  amount 
that  will  be  available,  the  maximum  size 
may  not  be  lower  than  $200,000  The 
projected  program  level  during  F'\'  2000 
for  zero-interest  loans  is  Si 5  million  and 
the  projected  program  level  for  grants  is 
$4  million.  Applying  the  specified  3.0 
percent  to  the  program  level  for  loans 
results  in  the  maximum  loan  award  of 
$450,000.  Applying  the  specified  3.0 
percent  to  the  program  level  for  grants 
results  in  an  amount  lower  than 
S200.000.  Therefore,  the  maximum 
grant  award  for  FY  2000  will  be 
$200,000. 

Dated:  November  4,  1999. 
Wilbur  T.  Peer, 

Acting  Administrator,  Rural  Business- 
Cooperative  Ser%ice. 
[FR  Doc  99-29633  Filed  11-12-99;  8:45  am) 

BILLING  CODE   JJ10-XV-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Notice  of  Stakeholder  s  Meeting  on 
Rural  Community  Development 
Initiative  (RCDI) 

AGENCIES:  Rural  Housing  Service  (RHS), 
Rural  Business-Cooperative  Service 
(RBS).  and  Rural  Utilities  Service. 
USDA. 
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ACTKDN:  Public,  notice  of  stakeholder's 
meeting  on  Rural  Cummunity 
Development  Initiative 

SUMMARY:  This  Notice  announces  a 
Stakeholder's  Meeting  on  the  Rural 
Community  Development  Initiative 
(RCDI).  The  intent  of  this  Stakeholder's 
Meeting  is  to  provide  information  on 
RCDI  and  receive  public  comments.  An 
appropriation  of  .$6,000,000  for  grants 
for  RCDI  has  been  provided  under  the 
Rural  Community-  Advancement 
Program  (RCAP).  These  funds  are 
intended  to  increase  capacity-building 
among  private,  nonprofit  community 
development  organizations  and  low 
income  rural  communities  in  the  areas 
of  housing,  community  facilities,  and 
community  and  economic  development. 
Qualified  private  and  public  (including 
tribal)  intermediary  organizations 
proposing  to  carry  out  technical 
assistance  programs  will  be  eligible  to 
receive  the  funding.  These  organizations 
will  be  required  to  provide  matching 
funds  from  other  sources  in  an  amount 
equal  to  the  funds  provided  under  the 
RCDI. 

DATES:  The  Stakeholder's  Meeting  will 
be  conducted  on  November  30,  1999. 
from  1:00  p.m.  to  5:00  p  m  and  is  open 
to  the  public 

ADDRESSES:  The  meeting  will  be  held  at 
the  Jamie  L.  Whitten  Federal  Building. 
U.S.  Department  of  Agriculture.  12th 
and  Jefferson  Drive.  SW,  Washington, 
DC.  The  meeting  will  be  in  Room  107- 
A.  The  Jamie  L.  Whitten  Federal 
Building  may  be  accessed  via  the  Metro 
by  exiting  at  the  Smithsonian  station. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 

Jones,  Senior  Loan  Specialist, 
Community  Programs  Servicing  and 
Special  Authorities  Branch,  RHS, 
USDA,  1400  Independence  Ave..  SW, 
STOP  0787.  Washington,  DC  20250- 
0787.  Telephone  (202)  720-1498.  E-mail 
epjones@rdmail.rural.usda.gov  If  you 
are  unable  to  attend  and  would  like  to 
submit  written  comments,  they  must  be 
received  by  November  22.  1999. 

Dated:  NovHmber  5,  1999. 
Inga  Smulkstys, 

Acting  i'  nder  Secretary  for  Rural 

Development. 

(FR  Doc.  99-29634  Filed  11-12-99;  8:45  am) 

BILLING  CODE  3410-XV-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition  and 
Deletion 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  and  deletion  from 

the  Procurement  List. 

summary:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
commodity  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  December  15.  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202^302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
12  and  r:)(:tober  1.  1999.  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notices  (64  FR  12284  and  53316)  of 
proposed  addition  to  and  deletion  from 
the  Procurement  List: 

Addition 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  impact  of  the  addition 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 


connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Base  Supply  Center.  Pennsylvania  Air 
National  Guard  Base.  Pittsburgh 
International  Airport,  Coraopolis, 
Pennsylvania. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletion 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity. 

3.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  no  longer  suitable  for 
procurement  bv  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodity  is  hereby  deleted  from  the 
Procurement  List: 
Cover  Assemblv.  Generator 

2805-00-356-198.5 
Beverly  L.  Milkman, 
Executive  Director. 
|FR  Doc.  99-29713  Filed  11-12-99;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
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1  Additions 


iurnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  15.  1999. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Gateway  3,  Suite  310. 
121.T  lefferson  Davis  Highway, 
.Arlington.  Virginia  22202-4302. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlv  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C,  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  I  certif\- 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1,  The  action  will  not  result  m  anv 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government, 

2,  The  action  will  result  in 
authr)rizing  small  entities  to  furnish  the 
commodity  and  sen-ices  to  the 
Government. 

3,  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  favits-Wagner- 
O'Day  Act  (41  r.S,C.  46-48c)  in 
connection  with  the  commodity  and 
ser\'ices  proposed  for  addition  to  the 
Procurement  List,  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(si 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
servic:es  ha\'e  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity^ 

Line,  Multi-Loop  1670-U1-B7.5-0752 
NP.A:  Industrial  Opportunities,  Inc.  Marble, 

North  Carolina 


Services 


Commissarj'  Shelf  Stocking.  Custodial, 

Receiving/Storage/Handling,  Portsmouth 
Naval  Shipyard,  Portsmouth,  New 
Hampshire 
NPA:  Goodwill  Industries  of  Northern  New 
England,  Portland,  Maine 

lanitorial/Custodial 

VA  Greater  Los  Angeles  Regional,  Healthcart- 
System,  Consolidated  Mail  Outpatient 
Pharmacy,  11301  Wilshire  Boulevard. 
Building  222,  Los  Angeles.  California 
NPA:  Job  Options,  Inc.,  San  Diego. 
California 

fanitorial/Custodial 

VA  Outreach  Center.  9737  Haskell  Avenue, 
Sepulveda,  California,  NPA:  Job  Option.': 
Inc..  San  Diego,  California 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  frnm  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 
Ladder.  Extension  (Wood) 

5440-00-223-6025 
Executive/Personal  Time  Management 
System 

7510-01-429-7081 

7510-01-429-7038 

7510-01-429-7065 

7510-01-^29-7076 

7510-01-429-7040 

7510-01-429-7053 

7510-01-429-7068 

7510-01-429-9609 

7510-01^29-7841 

7510-01-429-7074 

7510-01-429-7035 

7510-01-429-7046 

7510-01-429-7066 

7510-01^29-7072 

7510-01-429-7078 

7510-01^29-7034 

7510-01^29-7051 

7530-01-429-6938 

7510-01-429-7083 

7510-01-429-7043 

7510-01-429-7059 

7530-01-429-6940 

7530-01-429-9505 

7510-01^29-7843 

7510-01-429-9986 


7510-01^29-7835 

7510-01-429-9985 
Broom.  Upright 

7920-00-292-4370 

7920-00-292-2369 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Dor.  99-29714  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Questionnaire  for  Building  Permit 
Official 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  14,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5027.  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  internet  at 
LEngelmeC'(i(>(  c;n\  ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  G.  Daniel  Sansburv', 
Census  Bureau,  Room  2105,  FOB  4. 
Washington,  DC  20233-6900.  (301)  457- 
1321. 
SUPPLEMENTARY^  INFORMATION 

1.  Abstract 

The  Census  Bureau  uses  the 
Computer-Assisted  Personal 
Interviewing  (CAPl)  electronic 
questionnaire  SOC-QBPO  to  collect 
information  from  state  and  local 
building  permit  officials,  such  as  (1)  the 
types  of  permits  they  issue.  (2)  the 
length  of  time  a  permit  is  valid,  (3)  how 
they  store  the  permits,  and  (4)  the 
geographic  coverage  of  the  permit 
system.  We  need  this  information  to 
carry  out  the  sampling  for  the  Survey  of 
Housing  Starts,  Sales  and  Completions 
(OMB  number  0607-0110).  also  known 
as  the  Survey  of  Construction  (SOC). 
The  SOC  provides  widely  used 
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measures  of  construction  activity, 
including  the  ecc^nomic  indicators 
Housing  Starts.  Housing  Completions, 
and  New  Housing  Sales. 

We  plan  no  changes  to  the 
information  collection  methodology.  We 
have  increased  the  number  of 
respondents  from  835  to  900  due  to 
local  changes  in  municipal  laws.  The 
land  area  covered  by  the  survey  has  not 
increased,  but  when  a  municipality 
decides  to  begin  issuing  its  own  permits 
independently  from  the  jurisdiction  that 
previously  covered  their  permits 
(usually  a  county  government),  that  new 
municipality  becomes  part  of  the 
survey. 

n.  Method  of  Collection 

The  Census  Bureau  uses  its  field 
representatives  to  obtain  information  on 
the  operating  procedures  of  a  permit 
office.  The  field  representative  visits  the 
permit  office,  conducts  the  interview, 
and  completes  the  electronic  form. 

m.  Data 

OMB  Number  0607-0125. 

Form  Number:  SCX:-QBPO, 

Type  of  Review:  Regular  Review. 

Affected  Public:  State  and  Local 
Governments. 

Estimated  Number  of  Respondents: 
900 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  225  hours 

Estimated  Total  Annual  Cost:  The 
estimated  cost  to  the  respondent  is 
S3. 658  based  on  an  average  hourly 
salar\-  of  $16.26'  for  state  and  local 
government  employees. 

Respondent's  Obligation  Voluntary 

Legal  Authority:  Title  13.  United 
States  Code.  Section  182. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


'  Taken  from  fhe  Census  Bureau's  .Annual  Survey 
of  State  and  Local  Government  Employment  March 
1998. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  8,  1999. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
(FR  Doc.  99-29628  Filed  11-12-99;  8:45  am] 
BILUNG  COOe  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Order  No.  1064) 

Approval  for  Subzone  Expansion 
(Shipbuilding)  Foreign-Trade  Subzone 
124H.  Bollinger  Shipyards  Lockport, 
LLC;  Lockport,  LA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124,  has 
requested  authority  on  behalf  of 
Bollinger  Shipyards  Lockport.  LLC 
(Bollinger),  operator  of  Subzone  124H  at 
the  Bollinger  shipyard  located  in 
Lockport,  Louisiana,  to  expand  Subzone 
124H  to  include  four  new  sites  in  Larose 
(LaFourche  Parish)  and  Amelia  (St. 
Mary's  Parish),  Louisiana  (FTZ  Doc.  17- 
99,  filed  4-29-99): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (64  FR  25476,  5-12-99); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  .Act  and  the 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  were  subject  to  the  standard 
shipyard  restriction  on  foreign  steel  mill 
products; 

Now  therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §  400.28,  and  further  subject 
to  the  restrictions  listed  below. 

1.  Any  foreign  steel  mill  products 
admitted  to  the  subzone,  incliiding 
plate,  angles,  shapes,  channels,  rolled 
steel  stock,  bars,  pipes  and  tubes,  not 
incorporated  into  merchandise 
otherwise  classified,  and  which  is  used 
in  manufacturing,  shall  be  subject  to 
Customs  duties  in  accordance  with 
applicable  law,  unless  the  Executive 
Secretary  determines  that  the  same  item 


is  not  then  being  produced  by  a 
domestic  steel  mill. 

2.  In  addition  to  the  annual  report, 
Bollinger  Shipyards  Lockport.  LLC, 
shall  advise  the  Board's  Executive 
Secretary  (§  400.28(a)(3))  as  to 
significant  new  contracts  with 
appropriate  information  concerning 
foreign  purchases  otherwise  dutiable,  so 
that  the  Board  may  consider  whether 
any  foreign  dutiable  items  are  being 
imported  for  manufacturing  in  the 
subzone  primarily  because  of  subzone 
status  and  whether  the  Board  should 
consider  requiring  Customs  duties  to  be 
paid  on  such  items. 

Signed  at  Washington,  DC,  this  4th  day  of 
November  1999. 

Robert  S.  LaRussa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

.Mtest; 
Dennis  Puccinelli, 

Acting  Executive  Secretary. 

[FR  Doc.  99-29747  Filed  11-12-99;  8:45  am] 

BILLING  COD€  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  54-99] 

Foreign-Trade  Zone  21 — Charleston, 
SC,  Area;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  South  Carolina  State 
Ports  Authority,  grantee  of  Foreign- 
Trade  Zone  21.  requesting  authority  to 
expand  its  zone  in  the  Charleston.  South 
Carolina,  area,  within  the  Charleston 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u). 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on 
October  28.  1999. 

FTZ  21  was  approved  on  June  12, 
1975  (Board  Order  106,  40  FR  25613,  6/ 
17/75)  and  expanded  on  February'  28, 
1995  (Board  Order  734.  60  FR  12735,  3/ 
8/95);  June  20,  1996  (Board  Order  832, 
61  FR  33491,  6/27/96);  October  23,  1996 
(Board  Order  850,  61  FR  57383,  11/6/ 
96);  and.  September  5,  1997  (Board 
Order  918,  62  FR  48591,  9/16/97).  The 
zone  project  includes  13  general- 
purpose  sites  in  the  coastal  area  of 
South  Carolina:  Site  2  (134  acres) — Tri- 
County  Industrial  Park,  Summerville; 
Site  2  [57  acres) — Cainhoy  Industrial 
Park,  Wando;  Site  3  (160  acres)— 
Crowfield  Corporate  Center,  Goose 
Creek;  Site  4  (998  acres) — Low  Countrv 


conveying 
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Regional  Industrial  Park,  Early  Branch; 
Site  5  (2.040  acres) — SCSPA's  terminal 
complex.  Charleston,  including  8  acres 
temporarily  transferred  to  a  portion  of 
the  former  Charleston  Naval  Base  and 
Shipyard,  N.  Charleston;  Site  6(19 
acres) — Meadow  Street  Business  Park. 
Loris;  Site  7  (1.782  acres) — Myrtle  Beach 
International  Airport  /former  Myrtle 
Beach  U.S.  Air  Force  Base,  Myrtle 
Beach;  Site  8  (82  acres) — within  VVando 
Park.  Mount  Pleasant;  Site  9  (548 
acres) — Charleston  Business  Park. 
Charleston;  Site  10  (105  acres) — Ashley 
industrial  Park.  N.  Charleston:  Site  11 
(459  acres) — Charleston  International 
Commerce  Park.  Chadeston;  Site  12 — 
(1,120  acres) — Palmetto  Commerce  Park, 
N,  Charleston;  and.  Site  13 — (76  acres) — 
N  Charleston  Convention  Center 
complex.  N.  Charleston. 

The  applicant  is  now  requesting 
authority,  on  behalf  of  the  Charleston 
Naval  Complex  Redevelopment 
Authority,  to  expand  the  general- 
purpose  zone  to  include  an  additional 
site  {Proposed  Site  14:  1.514  acres) 
located  at  the  former  Charleston  Naval 
Base  and  Shipyard.  Cosgrove  Avenue, 
North  Charleston.  The  property  is 
owned  by  the  U.S.  Department  of  the 
Navy,  which  is  in  the  process  of 
conveying  the  propertv  to  the 
Charleston  .Naval  Complex 
Redevelopment  Authority,  a  state 
agency,  as  part  of  a  base  conversion 
project.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  uii  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretar\'  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  14.  2000  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  Ianuar\'  ,31,  2000. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S,  Department  of  Commerce.  Export 

Assistance  Center.  5300  International 

Blvd..  Suite  201-C.  N.  Charleston. 

S.C,  29418 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  Room 

4008,  U.S.  Department  of  Commerce. 

14th  &  Pennsvlvania  Avenue.  N\V. 

Washington.  DC  20230 


Dated:  November  8,  1999, 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
fFR  Doc,  99-29745  Filed  11-12-99:  8:45  am] 

BILLiNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  1062] 

Approval  for  Expanded  Manufacturing 
Authority  (Motorcycle  Engines)  Within 
Foreign-Trade  Subzone  167B.  Polaris 
Industries,  Inc.;  Osceola.  Wl 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U'.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas.  Polaris  Industries,  Inc., 
operator  of  FTZ  Subzone  167B,  located 
m  Osceola.  Wisconsin,  has  requested 
authority  to  expand  the  scope  of  FTZ 
authority  to  include  additional  internal- 
combustion  engine  manufacturing 
capacity  (motorcycle  engines)  under 
FTZ  procedures  (FTZ  Doc.  48-98,  filed 
11-3-98); 

Whereas,  notice  inviting  public 
comment  was  gi\'en  in  the  Federal 
Register  (63  FR  60294.  11-9-98); 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Sow  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  FTZ 
Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  4lh  day  of 
Nnvember  1999. 
Robert  S.  l.aRussa. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
Dennis  Puccinelli. 
.■\cting  Executive  Secretary. 
[FR  Doc.  99-29746  Filed  11-12-99;  8:45  am] 
BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

October  1999  Sunset  Reviews:  Final 
Results  of  Reviews  and  Revocation 

AGENCY:  Import  Administration. 
International  Trade  .administration. 
Department  of  Commerce. 
ACTION:  Final  results  of  Sunset  Reviews: 
Revocation  and  antidumping  duty 


orders  on  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Brazil  C- 
351-812;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Brazil  A- 
351-811;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  France  A- 
427-804;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  France  C- 
427-805;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany  C- 
428-812;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Germany  A- 
428-811;  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  United 
Kingdom  C-^1 2-811;  and  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  United  Kingdom  A^12-810. 

summary:  On  October  1, 1999,  the 
Department  of  Commerce  ("the 
Department")  initiated  sunset  reviewrs  of 
antidumping  duty  orders  on  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  Brazil,  France.  Germany,  and  the 
United  Kingdom  (64  FR  53320).  In 
addition,  the  Department  initiated 
sunset  reviews  of  countervailing  duty 
orders  on  hot-rolled  lead  and  bismuth 
carbon  steel  products  from  Brazil, 
France.  Germany,  and  the  United 
Kingdom  (64  FR  53320).  The 
Department  is  revoking  the 
aforementioned  antidumping  and 
countervailing  duty  orders  on  hot-rolled 
lead  and  bismuth  carbon  steel  because 
no  domestic  party  responded  to  the 
sunset  review  notice  of  initiation  by  the 
applicable  deadline. 
EFFECTIVE  DATE:  lanuan'  1    2000 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skirmer. 
Office  of  Policy,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3207  or  (202)  482-1560, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  22,  1993.  the  Department 
issued  antidumping  and  countervailing 
duty  orders  on  hot-rolled  lead  and 
bismuth  carbon  steel  products  from 
Brazil.  France,  Germany,  and  the  United 
Kingdom  (58  FR  15324).  Pursuant  to 
section  71(c)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
initiated  sunset  reviews  of  these  orders 
by  publishing  notice  of  the  initiation  in 
the  Federal  Register  (October  1,  1999 
(64  FR  53320)).  In  addition,  as  a 
courtesy  to  interested  parties,  the 
Department  sent  letters,  via  certified 
and  registered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  these  proceedings  to 


61822 


Federal  Register 'Vol.  64,  No.  219/Mondav.  November  15.  1999/Notices 


inform  them  of  the  automatic  initiation 
of  the  sunset  reviews  on  these  orders. 

However,  no  domestic  interested 
party  'n  the  sunset  reviews  on  these 
orders  responded  to  the  notice  of 
initiation  by  the  October  19,  1999 
deadline  (see  section  351.218(d)(l)(i)  of 
Procedures  for  Conducting  Five- Year 
("Sunset")  Reviews  nf  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20.  1998)  ("Sunset 
Regulations")) 

Determination 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(iii)(B)(3) 
of  the  Sunset  Regulations,  if  no 
domestic  interested  party  responds  to 
the  notice  of  initiation,  the  Department 
shall  issue  a  final  determination,  within 
90  days  after  the  initiation  of  the  review, 
revoking  the  order.  Because  no  domestic 
interested  party  in  the  sunset  reviews  of 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Brazil,  France,  Germany, 
or  the  United  Kingdom  responded  to  the 
notice  of  initiation  by  the  applicable 
deadline,  we  are  revoking  these 
antidumping  and  countervailing  duty 
orders. 

Efiective  Date  of  Revocation 

Pursuant  to  section  751(c){6)(A)(iv)  of 
the  Act,  the  Department  will  instruct  the 
United  States  Customs  Service  to 
terminate  the  suspension  of  liquidation 
of  the  merchandise  subject  to  these 
orders  entered,  or  withdrawn  from 
warehouse,  on  or  after  fanuary  1,  2000. 
Entries  of  subject  merchandise  prior  to 
the  effective  date  of  revocation  will 
continue  to  be  subject  to  suspension  of 
liquidation  and  antidumping  and 
countervailing  duty  deposit 
requirements.  The  Department  will 
complete  any  pending  administrative 
reviews  of  these  orders  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review: 

Dated:  November  8,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-29753  Filed  11-12-99;  8:45  am] 

BtLLING  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-421-805] 

Aramjd  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  From  the 
Netherlands;  Final  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative 
review;  aramid  fiber  formed  of  poly 
para-phenylene  terephthalamide  from 
the  Netherlands. 

EFFECTIVE  DATE:  November  15,  1999. 
summary:  On  July  8,  1999,  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  aramid 
fiber  formed  of  poly  para-phenylene 
terephthalamide  ( "PPD-T  aramid") 
from  the  Netherlands.  The  review 
covers  one  manufacturer/exporter  and 
the  period  June  1,  1997  tfirough  May  31, 
1998. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  revised  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Moms,  Office  of  AD/CVD 
Enforcement  VI.  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230: 
Telephone:  (202)  482-1775 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  351  (1998). 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  PPD-T  aramid  from  the 
Netherlands  on  June  24.  1994  (59  FR 
32678).  On  June  10,  1998.  we  published 
in  the  Federal  Register  (63FR31717)a 
notice  of  "Opportunity  to  Request  an 


Administrative  Review"  of  this  order 
covering  the  period  June  1,  1997. 
through  May  31.  1998.  In  accordance 
with  19  CFR  351.213(b).  .Aramid 
Products  V.o.F.  and  Akzo  Nobel  Aramid 
Products.  Inc  (collectively  "Akzo"  or 
respondent),  and  E.l.  DuPont  de 
Nemours  and  Company  ("petitioner"), 
requested  that  we  conduct  an 
administrative  review  of  the 
aforementioned  period  of  review 
("POR").  OnJuly28,  1998.  the 
Department  published  a  notice  of 
"Initiation  of  Antidumping  Review"  (63 
FR  40258).  On  July  8.  1999,  the 
Department  published  the  preliminary 
results  of  the  review.  See  Aramid  Fiber 
Formed  of  Poly-Phenylene 
Terephthalamide  from  the  Netherlands: 
Prehminary  Results  of  Antidumping 
Administrative  Review.  64  FR  36841 
(July  8,  1999).  The  Department  has  now 
completed  the  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  all  forms  of  PPD-T  aramid  from  the 
Netherlands.  These  consist  of  PPD-T 
aramid  in  the  form  of  filament  yam 
(including  single  and  corded),  staple 
fiber,  pulp  (wet  or  dry),  spun-laced  and 
spun-bonded  nonwovens,  chopped 
fiber,  and  floe.  Tire  cord  is  excluded 
from  the  class  or  kind  of  merchandise 
under  review.  This  merchandise  is 
currently  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  CHTSUS")  item  numbers 
5402.10.3020.  5402.10.3040, 
5402.10.6000.  5503.10.1000, 
5503.10.9000,  5601.30.0000.  and 
5603.00.9000.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  of  the  scope  remains 
dispositive. 

Fair  Value  Comparisons 

We  calculated  constructed  export 
price  ("CEP")  and  normal  value  ("NV") 
based  on  the  same  methodology  used  in 
the  preliminary  results. 

Changes  From  the  Preliminary  Results 

The  Department  corrected  a  clerical 
error  that  involves  a  missing  variable 
which  affected  the  assessment  rate.  See 
Comment  3. 

Analysis  of  the  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  respondent 
and  petitioner  on  August  9,  1999,  and 
rebuttal  comments  from  Akzo  on  August 
16,  1999. 
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Comment  1   Use  of  Parents' 
Consolidated  Financial  Statements. 
Petitioner  contends  that  the  Department 
should  revise  Akzo's  reported  U.S. 
indirect  selling  e.xpenses,  arguing  that 
the  calculation  of  the  net  interest 
expense,  a  component  of  indirect  selling 
expenses,  was  improperly  based  on  the 
consolidated  financial  statements  of 
Akzo  Nobel  Inc..  and  should  have 
instead  been  based  upon  the  financial 
statements  of  Akzo  Nobel  Aramid 
Product  Inc.  ("ANAPI" — the  exclusive 
sales  agent  of  Aramid  Products  V.o.F.  in 
the  United  States  ("Ararnid")). 

Petitioner  also  asserts  that  the 
Department  should  reject  Akzo's  use  of 
consolidated  financial  data  in 
calculating  the  net  interest  expenses 
included  in  Aramid's  cost  of 
production,  because  the  consolidated 
financial  data  does  not  reflect  Aramid's 
actual  financing  expenses. 

Petitioner  acknowledges  that  the 
Department  generally  uses  consolidated 
financial  expense  data  to  calculate  a 
subsidiary's  financing  expenses. 
However,  petitioner  asserts  that  this  is 
not  an  automatic  requirement.  Further, 
petitioner  contends  that  the  Department 
must  not  use  consolidated  data  where 
using  the  consolidated  data  would 
distort  actual  financing  expenses. 
Petitioner  asserts  that  such  would  be  the 
case  in  the  instant  circumstance  because 
Akzo's  reported  financial  interest 
expense  factor  is  unrelated  to  the 
financing  requirements  of  Akzo's  PPD- 
T  aramid  fiber  business  in  the  United 
States.  Moreover,  petitioner  argues  that 
Akzo  justifies  its  use  of  consolidated 
figures  on  the  grounds  that  the  U.S. 
parent  borrows  on  behalf  of  its  related 
companies,  and  then  charges  the  units 
a  share  of  this  cost,  without  explaining 
how  it  allocates  the  financing  expenses. 

Petitioner  argues  that  Akzo  calculated 
the  reported  financing  expenses  based 
on  outstanding  loans  between  the  U.S. 
parent  and  ANAPI  and  speculates  as  to 
the  reasons  why  ANiAPl  borrowed 
money  from  its  parent  company  to 
finance  its  U.S.  operations.  Petitioner 
further  argues  that  the  Department  and 
the  Court  of  International  Trade  (  "CIT") 
misapplied  binding  precedent  when 
affirming  the  Department's  use  of 
Akzo's  consolidated  data  in  EL  DuPont 
de  Nemours  &■  Co  v.  United  States.  No. 
96-11-02509.  Slip  Op.  98-7,  1998  WL 
42598 (CIT  January  29.  1998) 
(hereinafter  "DuPont  f).  Moreover, 
petitioner  contends  that  the  Department 
and  the  CIT  in  DuPont  I  failed  to  follow 
the  express  mandate  of  the  1994 
amendments  to  the  antidumping  statute, 
which  directs  the  Department  to  capture 
"all  of  the  actual  costs  incurred  in 
producing  and  selling  "  the  subject 


merchandise  and  to  ensure  that  reported 
costs  constitute  a  representative 
measure  of  the  respondent's  true  costs. 

Akzo  argues  that  the  CIT's  decisions 
in  DuPont  I  and  more  recently  in  E.I. 
DuPont  de  \emours  &  Co.  v.  United 
States.  No.  97-08-1335,  Slip  Op,  99-47, 
(CIT  June  2,  1999)  (hereinafter  'DuPont 
IF'),  properly  affirmed  the  Department's 
use  of  Akzo's  consolidated  financial 
expense  in  the  first,  second,  and  third 
administrative  reviews,  respectively. 
Akzo  urges  the  Department  to  follow  the 
same  methodology  in  the  final  results  of 
this  administrative  review.  Further, 
Akzo  emphasizes  that  petitioner  did  not 
point  to  any  e\idence  or  provide  any 
new  information  to  justif\"  a  deviation 
from  the  Department's  standard  practice 
of  using  the  parent's  consolidated 
interest  expense  in  cases  where  there  is 
a  consolidated  group  of  companies 

Additionally.  Akzo  argues  that  the 
petitioner's  claim  that  the  amendments 
to  the  antidumping  statute  set  a  new 
standard  for  calculating  interest  expense 
is  in  error  Contrar\'  to  petitioner's 
argument.  Akzo  contends  that  neither 
the  SAA  nor  the  amended  section  773(f) 
of  the  antidumping  statute  directs  the 
Department  to  change  its  existing 
practice.  Akzo  refers  to  the  CIT's 
analysis  of  the  statutor\'  amendment  and 
the  SAA  and  the  CIT's  subsequent 
finding  that  neither  the  amended  statute 
nor  the  S.\A  mandated  a  change  in 
Commerce's  past  practice  at  issue  here. 
See  DuPont  I  at  7-9.  Moreover.  Akzo 
points  out  that  the  petitioner's  argument 
on  the  issue  was  dismissed  by  the  C~IT 
both  in  DuPont  I  and  in  DuPont  II 

Akzo  claims  that  the  only  loans  and 
corresponding  interest  expense  on  the 
books  of  ANAPI  and  .Aramid  are 
intercompany  loans  from  the  parent 
companies,  Akzo  Nobel  Inc.  and  Akzo 
Nobel  N.V.  In  addition,  Akzo  argues  that 
the  Department  has  repeatedly  verified 
that  the  financial  statements  of  the 
subsidiary  companies  reconcile  to  the 
financial  statements  of  the  parent 
companies.  Akzo  explains  that  the  only 
actual  interest  expense  is  recorded  on 
the  books  of  the  parent  companies 
because  it  is  only  these  entities  that 
actually  borrow  money  and  incur  the 
related  interest  expense.  Akzo  asserts 
that  it  is  only  the  parent  that  determines 
the  sources  of  money,  borrows  the 
money,  and  incurs  the  actual  interest 
expense  and  that  therefore,  petitioner's 
speculations  on  how  and  why 
companies  borrow  money  and  how  a 
parent  determines  the  amount  of  loans 
and  interest  are  irrelevant  because  these 
are  internal  decisions  that  take  into 
account  a  variety  of  factors. 

Department's  Position:  We  agree  with 
Akzo.  In  the  first,  second  and  third 


administrative  reviews,  petitioner 
similarly  urged  the  Department  to  rely 
on  Aramid's  own  financial  records  to 
determine  its  net  interest  expense, 
instead  of  following  the  Department's 
normal  practice  of  using  the  parent 
company's  financing  expenses  incurred 
on  behalf  of  the  consolidated  group  of 
companies.  In  the  second  and  third 
reviews,  petitioner's  emphasis  has  been 
on  the  interest  expense  included  in  U.S. 
indirect  selling  expenses  rather  than  on 
the  interest  expense  included  in  the  cost 
of  production  ("COP")  and  constructed 
value  ("CV")  (as  was  the  case  in  the  first 
review).  Nevertheless,  the  issues  are  the 
same.  Petitioner  disagrees  with  the 
Departments  long-standing  practice  of 
basing  financing  expenses  on 
consolidated  interest  expenses.  The 
Department  has  consistently  disagreed 
with  petitioner's  position,  explaining  in 
detail  that  any  departtire  from  the 
Department's  normal  practice  in  this 
case  was  not  warranted  in  light  of  Akzo 
Nobel  N.V."s  majority  ow^nership 
interest  in  Aramid,  which  constituted 
prima  facie  evidence  of  the  parent's 
corporate  control.  For  a  detailed 
explanation  of  this  issue,  see  Aramid 
Fiber  Formed  of  Poly-Phenylene 
Terephthalamide  from  the  Netherlands: 
Final  Results  of  Antidumping 
Administrative  Review,  61  FR  51406 
(October  2.  1996)  ("Final  Aramid  Fiber 
I" I:  Aramid  Fiber  Formed  of  Poly- 
Phenylene  Terephthalamide  from  the 
Netherlands:  Final  Results  of 
Antidumping  Administrative  Review,  62 
FR  38058  (July  16.  1997)  ["Final  Aramid 
Fiber  IF');  and  Aramid  Fiber  Formed  of 
Poly-Phenylene  Terephthalamide  from 
the  Netherlands:  Final  Results  of 
Antidumping  Administrative  Review,  63 
FR  37516  (Julv  13,  1998)  {"Final  Aramid 
Fiber  III'}. 

On  January  29,  1998.  the  CIT  affirmed 
the  Department's  determination  on  this 
issue  in  the  first  administrative  review, 
ruling  that  neither  the  SAA  nor  the 
amended  statute  mandate  a  change  of 
practice  with  respect  to  using  a  parenF 
company's  consolidated  statements 
when  calculating  the  respondent's 
interest  expense  ratio,  and  that  this 
practice  is  consistent  with  the  principle 
of  allocating  costs  in  a  manner  that 
reasonably  reflects  the  actual  costs.  See 
DuPont  /at  8-9.  (Emphasis  added). 
Citing  Gulf  States  Tube  Div.  ofQuanex 
Corp.  V.  United  States,  Slip  Op.  97-124. 
Consol.  Court  No.  95-09-01125,  at  38- 
39  (CIT  August  29,  1997),  the  Court 
noted  in  DuPont  I  that  the  focus  of  the 
analysis  is  on  whether  the  consolidated 
group's  controlling  entity  has  the  power 
to  determine  the  capital  structure  of 
each  member  of  the  group.  The  Court 


61824 


Federal  Register/ Vol.  64,  No.  219/Monday,  November  15,  1999/Notices 


concluded  that  the  ddministrative 
record  in  prior  reviews  was  supported 
bv  the  Department's  finding  that  Akzo 
Nobel  NA'  was  a  controlling  entity.  In 
DuPont  II.  the  CM"  adopted  its  reasoning 
from  DuPont  I  and  again  sustained  the 
Departments  determination  on  this 
issue  in  the  second  administrative 
review. 

In  the  instant  administrative  review, 
petitioner  reiterates  its  position  argued 
in  the  previous  three  reviews  but  does 
not  point  to  any  new  evidence  in  the 
administrative  record,  which  would 
demonstrate  that  the  parent.  Akzo  Nobel 
N.V.,  does  not  exercise  corporate  control 
over  the  respondent  company.  Thus, 
consistent  with  the  Department's  prior 
determinations  and  the  CIT's  decisions 
in  DuPont  I  and  DuPont  II.  we  are  using 
Akzo  Nobel  N.V."s  consoUdated 
financial  interest  expense  in  computing 
the  respondent's  net  interest  ratio. 

Similarly,  petitioner's  contention  that 
we  should  revise  Akzo's  reported  U.S. 
indirect  selling  expense  lacks  merit.  As 
the  Department  stated  in  the  prior 
administrative  reviews,  the  Department 
bases  its  calculations  on  the 
consolidated  financial  statements  of  the 
parent,  not  the  subsidiary  when 
calculating  the  financial  interest 
expense  This  method  is  grounded  in  a 
well-established  practice.  See  Final 
Aramid  Fiber  I  at  51407  and  Final 
Aramid  Fiber  II  at  38060  As  stated 
above,  the  focal  point  of  the  analysis  is 
upon  the  parent  company's  control  over 
the  subsidiary.  See  also.  Final 
Administrative  Review:  Porcelain-on- 
Steel  Cooking  Ware  from  Mexico,  58  FR 
32095  at  comment  9  (indicating  the 
parent  has  the  power  to  decide  the 
composition  of  the  subsidiary's  capital 
structure  {i.e..  to  what  extent  the 
subsidiary  will  be  financed  by  debt  and 
equity])  More  importantly,  the 
petitioner  has  failed  to  produce  any 
evidence  to  rebut  the  prima  facie 
evidence  of  Akzo's  control  over  ANAPl. 
For  the  reasons  stated  above,  we  are 
adhering  to  the  Department's  current 
practice  in  this  final  determination. 

Comment  2  Treatment  of  Goodwill 
Expenses.  l\!titioner  contends  that 
Akzf)s  reported  cost  of  production  fails 
to  include  an  amount  for  amortized 
goodwill  expenses  that  should  be  added 
to  Akzo's  general  expenses.  Moreover, 
the  petitioner  argues  that  the 
Department's  treatment  of  Akzo's 
goodwill  expenses  in  the  first,  second 
and  third  administrative  reviews  is  not 
supported  by  substantial  evidence  on 
the  record  and  is  contrary  to  law,  which 
requires  the  calculation  of  actual  costs 
attributable  to  the  production  of  the 
subject  merchandise.  Petitioner  argues 
that  the  Department  should  amortize 


these  costs  over  a  period  that  covers  the 
FOR  to  avoid  improperly  understating 
the  actual  cost  of  producing  PPD-T 
aramid  fiber  during  the  FOR. 

Akzo  argues  that  petitioner's  position 
is  unsubstantiated  and  contrary  to  law. 
Akzo  notes  that  the  proper  treatment  of 
the  goodwill  expense  was  the  focus  of 
the  first  administrative  review  and  was 
addressed  by  the  C>IT  in  DuPont  I  and 
DuPont  II.  Respondent  further  notes  that 
the  Department  spent  a  significant 
amount  of  time  gathering  and  analyzing 
all  aspects  of  the  purchase.  See  Final 
Aramid  Fiber  I  at  5 1406.  Akzo  cites  the 
CIT's  rulings  in  DuPont  I  and  DuPont  II 
to  affirm  the  Department's  treatment  of 
goodwill  in  the  instant  review. 
Respondent  cites  specifically  to  the 
CIT's  approval  of  the  Department's 
analysis,  affirming  that  it  was 
appropriate  to  isolate  those  components 
of  goodwill  that  pertained  to  assets  used 
in  the  production  of  subject 
merchandise.  Akzo  states  that  in 
preparing  the  questionnaire  response  for 
this  review,  it  complied  with  the 
Department's  determination  in  the  first 
three  administrative  reviews.  Finally, 
Respondent  contends  that  no 
circumstances  exist  warranting  any 
deviation  from  the  Department's  prior 
approach,  as  affirmed  twice  by  the  CIT. 

Department's  Position:  The 
Department  agrees  with  Akzo.  As 
explained  at  length  in  the  final  results 
of  the  first,  second  and  third 
administrative  reviews,  and  affirmed  by 
the  err  in  DuPont  I  and  DuPont  II,  the ' 
Department  accepted  Akzo's  accounting 
method  for  the  amortization  of  goodwill 
expense  as  reasonable.  See  Final 
Aramid  Fiber! at  51406;  Final  Aramid 
Fiber  II  at  38063;  and  Final  Aramid 
Fiber  III  at  37516. 

The  Department  gathered  and 
analyzed  all  aspects  of  the  facts 
surrounding  the  goodwill  issue  during 
the  first  administrative  review.  Upon 
completion  of  its  analysis,  the 
Department  determined  that,  for  cost 
Ccdculation  purposes,  it  was  appropriate 
to  isolate  those  components  of  goodwill 
that  pertained  to  assets  used  in  the 
production  of  subject  merchandise.  See 
Final  Aramid  Fiber  I  at  51406.  The 
Department  verified  that  Akzo  complied 
with  the  Department's  decision  in  the 
first  administrative  review,  and 
calculated  the  reported  depreciation 
expenses  exclusive  of  goodwill 
expenses  in  preparing  its  response  for 
the  subsequent  reviews.  The 
methodology  used  in  the  instant  review 
is  consistent  with  the  final  results  of  the 
first,  second  and  third  administrative 
reviews. 

Moreover,  in  DuPont  I  and  DuPont  II. 
the  CIT  rejected  petitioner's  arguments 


with  respect  to  goodwill,  affirming  the 
Department's  treatment  of  inventory 
write-downs  and  residual  goodwill 
expenses.  See  DuPont  /at  15 — 24  and 
DuPont  II  at  13.  Therefore,  for  purposes 
of  the  instant  review,  the  Department  is 
using  Akzo's  reported  cost  of 
production  and  constructed  value  data 
in  calculating  the  antidumping  duty 
margin. 

Comment  3:  Calculation  Errors  in 
Preliminar}'  Results 

Akzo  claims  that  the  computer 
program  used  in  calculating  the 
preliminary  results  contained  two  errors 
that  must  be  corrected  for  the  final 
determination.  First.  Akzo  states  that 
the  constructed  export  price  ("CEP") 
profit  ratio  is  based  on  the  ratio  of  total 
revenues  and  costs,  without  regard  to 
the  unit  of  measure  in  which  the  sales 
and  costs  were  reported.  Akzo  argues 
that  by  dividing  the  total  home  market 
revenue  ("TOTREVH")  and  the 
individual  components  of  the  total 
home  market  expenses  [i.e..  cost  of 
goods  sold  ("TOTCOGSH"),  selling 
expenses  ("TOTSELLH"),  and 
movement  expenses  ("TOTMOV'EH")) 
by  2.2046  (conversion  of  kilograms  to 
pounds),  the  Department  incorrectly  cut 
the  revenue  and  expenses  by  more  than 
half.  Akzo  contends  that  this  error 
minimized  the  contribution  of  home 
market  sales  in  the  calculation  of  the 
CEP  profit  and  resulted  in  an 
overstatement  of  the  CEP  profit  ratio, 
which  in  turn  caused  a  higher  than 
appropriate  deduction  from  the  U.S. 
price. 

Second,  Akzo  claims  that  in 
calculating  the  assessment  rate,  the 
margin  program  fails  to  specify  a 
variable  for  the  unit  margin,  thereby 
incorrectly  calculating  the  first  numeric 
variable  for  the  amount  due  and 
overstating  the  assessment  rate.  Akzo 
provided  suggested  changes  to  correct 
the  alleged  errors. 

Petitioner  did  not  rebut  any  of  Akzo's 
aforementioned  suggested  corrections. 

Department's  Position:  The 
Department  agrees  with  Akzo  and  has 
revised  the  final  margin  program  to 
reflect  the  appropriate  changes.  We  have 
reviewed  our  calculations  and  agree  that 
we  made  an  unintentional  error  when 
we  divided  the  fields  TOTREVH. 
TOTCOGSH,  TOTSELLH,  and 
TOTMOVEH  by  2.2046,  for  purposes  of 
calculating  the  CEP  profit  ratio. 
Concerning  the  second  issue,  we  have 
reexamined  our  calculations,  and  agree 
with  Akzo's  observations.  We  found  that 
the  assessment  rate  was  inappropriately 
calculated  and.  therefore,  we  inserted 
the  proper  variable  name  in  the  margin 
program  to  sum  the  amount  due. 
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Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Weighted-average 

Exporter' 
manufac- 
turer margin 
(percent) 

Ak20   

2  90 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service,  Because  we  have  onlv  one 
importer  of  the  subject  merchandise,  we 
have  calculated  an  importer  specific 
duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales  examined. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  PPD-T 
aramid  fiber  from  the  Netherlands 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  bv  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companv  will  be 
the  rate  listed  above:  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  Less  Than 
Fair  Value  ("LTFV")  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise:  and  (3)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  66,92  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  32678.  fune  24.  1994),  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilit\- 
under  19  CFR  351,402(0  to  file  a  ' 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumpirfg 
duties. 


This  notice  also  serves  as  a  reminder 

to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305  and  19  CFR 
351.306.  Timely  written  notification  of 
return/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  re\'iew  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  and  19  CFR  351,221. 

Dated:  November  5. 1999, 

Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Dor  99-2C)74ft  Filed  11-12-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-806] 

Carbon  Steel  Wire  Rope  from  Mexico: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  New  Shipper  Antidumping 
Review 

AGENCY:  Import  Administration, 
International  Trade  .Administration. 
Department  of  (Commerce, 
ACTION:  Notice  of  extension  of  thne  limit 
for  preliminary  results  of  new  shipper 
antidumping  review. 

EFFECTIVE  DATE:  November  15.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Hoadley  or  Maureen  Flannery, 
Import  Administration.  International 
Trade  .Administration.  Li,S,  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N,\V.. 
Washington.  DC.  20230:  telephone: 
(202) 482-0666  or  (202) 482-3020, 
respecti\el\ 
SUPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  lanuary^  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  I'ruguay  Round  Agreements  Act 
In  addition,  unless  otherwise  indicated 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(1998), 

Background 

On  March  31,  1999,  the  Department  of 
Commerce  (the  Department)  received  a 


request  from  Cablesa,  S.A.  de  C.V, 
(Cablesa)  for  a  new  shipper  review  of  its 
sales  to  the  United  States  of 
merchandise  subject  to  the  antidumping 
dut>'  order  on  carbon  steel  wire  rope 
from  Mexico.  We  initiated  the  review, 
which  covers  the  period  March  1.  1998 
through  February  28,  1999,  on  April  30, 
1999  [Carbon  Steel  Wire  Rope  From 
Mexico:  Initiation  of  New  Shipper 
Antidumping  Duty  Re\iew,  64  FR  24573 
(published  May  7'.  1999)), 

On  March  29,  1999  and  March  31, 
1999.  in  accordance  with  19  CFR 
351.213Cb)(l)  and  (2),  the  Department 
received  requests  from  Aceros  Camesa, 
S.A,  de  C.V.  (Camesa),  and  the 
Committee  of  Domestic  Steel  Wire  Rope 
and  Specialty  Cable  Manufacturers, 
respectively,  to  conduct  an 
adininistrative  review  of  Camesa's  sales 
to  the  United  States  of  merchandise 
subject  to  the  antidumping  duty  order 
on  carbon  steel  wire  rope  from  Mexico. 
The  administrative  review  covers  the 
period  March  1.  1998  through  Februciry 
28,  1999,  and  was  initiated  on  April  22. 
1999  (64  FR  23269,  published  April  30. 
1999) 

Postponement  of  Results  ot  New 
Shipper  ReMew 

On  July  29,  1999,  Cablesa  submitted 
a  waiver  of  the  normal  time  limits  for 
a  new  shipper  review,  as  set  forth  in  19 
CFR  351.214(1).  Thus,  in  accordance 
with  19  CFR  351.214(j)(3),  we  are 
conducting  this  new  shipper  review 
concurrently  with  the  ongoing 
administrative  review  of  carbon  steel 
wire  rope  from  Mexico.  The  signature 
date  for  preliminary  results  of  review  is 
now  December  1 ,  1 999. 

Dated:  October  27,  1999. 

Joseph  A,  Spetrini. 

Deput}'  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 

[FR  Doc,  99-29748  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-854,  A-560-807   A-583-834,  A-489- 
808] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations 
Certain  Cold-Rolled  Flat-Rolled 
Carbon-Quality  Steel  Products  From 
Indonesia,  the  People  s  Republic  of 
China.  Taiwan  and  Turkey 

AGENCY:  import  Administration, 
iniprnational  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  15.  1999. 
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FOR  FURTHER  INFORMATION  CONTACT: 

LaVonne  lackson  and  fames  Kemp, 
Office  v.  DAS  Group  II.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V.  Washington.  DC  20230; 
telephone  (202)  482-3003  or  (202)  482- 
1276.  respectively. 

Postponement  of  Preliminary 
Determinations 

The  Department  of  Commerce  ("the 
Department")  is  postponing  the 
preiiminan'  determinations  in  the 
antidumping  duty  investigations  of 
cold-rolled  flat-rolled  carbon-quality 
steel  products  from  Indonesia,  the 
People's  Republic  of  China.  Taiwan  and 
Turkey  The  deadline  for  issuing  the 
preliminary  determinations  in  these 
investigations  is  now  December  8,  1999. 

On  June  21.  1999.  the  Department 
initiated  antidumping  investigations  nf 
cold-rolled  flat-rolled  carbon-quality 
steel  products  from  Indonesia,  the 
People's  Republic  of  China.  Taiwan  and 
Turkey.  See  Initiation  of  Antidumping 
Dut\-  Investigations:  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Argentina.  Brazil,  the 
People's  Republic  of  China,  Indonesia, 
Japan,  the  Russian  Federation,  Slovakia. 
South  Africa.  Taiwan.  Thailand, 
Turkey,  and  Venezuela.  64  FR  34194. 
The  notice  stated  that  the  Department 
would  issue  its  preliminary 
determinations  no  later  than  140  days 
after  the  date  of  initiation  {i.e.. 
Nnvemher  8.  1999)  On  October  19. 
1999.  the  Department  postponed  the 
date  of  the  preliminary  determination  in 
the  case  involving  Slovakia.  See  Notice 
of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Qualitv  Steel  Products  from  Slovakia,  64 
FR  57842  (October  27,  1999).  The 
Department  issued  preliminary 
determinations  in  the  cases  involving 
Argentina,  Brazil,  fapan,  the  Russian 
Federation.  South  .Africa.  Thailand  and 
Venezuela  on  November  1.  1999. 

The  Department  has  now  concluded, 
consistent  with  section  733(c)(1)(B)  of 
the  Act,  that  the  four  cases  at  issue  here 
are  extraordinarily  complicated,  and 
that  additional  time  is  necessary  to  issue 
the  preliminary  determinations,  due  to 

(a)  the  complexity  of  the  issues  raised  in 
these  cases,  requiring  the  issuance  of 
multiple  supplemental  questionnaires. 

(b)  the  inherent  difficulty  of 
coordinating  the  analysis  of  cross- 
cutting  issues  for  several  related 
antidumping  investigations,  (c)  the  need 
to  allow  additional  time  for  respondents 
in  Taiwan  and  Turkey  to  respond  to  our 
questionnaires  resulting  from  the  recent 


natural  disasters  in  those  countries,  and 
(d)  an  electrical  fire  at  the  Department's 
main  building  and  technical  problems, 
which  rendered  the  Import 
Administration  computer  network 
inoperative  for  one  week.  Therefore,  in 
light  of  the  fact  that  parties  to  this 
proceeding  have  been  cooperating, 
pursuant  to  section  733(c)(1)  of  the  Act, 
the  Department  is  postponing  the 
deadline  for  issuing  these 
determinations  until  December  8.  1999. 
This  extension  is  in  accordance  with 
section  733(c)  of  the  Act  and  19  CFR 
351.205(b}(2}. 

Dated:  November  5,  1999. 
Robert  S.  LaRussa. 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-29750  Filed  11-12-99:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-307-815 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Flat-Rolled  Cartx>n-Quality 
Steel  Products  From  Venezuela 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  15.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  MrPhillips  or  I.inda  I.udwtg. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC,  20230:  telephone: 
(202)  482-0193  or  (202)  482-3833, 
respectively. 

The  .Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  cu-e  references  to  the 
provisions  effective  Januan."  1,  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
(Department)  regulations  are  to  the 
regulations  at  19  CFR  Part  351,  (April, 
1999), 

Preliminary  Determination 

We  preliminarily  determine  that  cold- 
rolled  flat-rolled  carbon-quality  steel 
products  (cold-rolled  steel  products) 
from  Venezuela  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV).  as  provided  in 


section  733  of  the  Act.  The  estimated 
margin  of  sales  at  LTFV  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

On  June  21.  1999.  the  Department 
initiated  antidumping  duty 
investigations  of  imports  of  certain  cold- 
rolled  flat-rolled  carbon-quality  steel 
products  from  Argentina.  Brazil,  the 
People's  Republic  of  China.  Indonesia. 
Japan,  the  Russian  Federation.  Slovakia. 
South  Africa,  Taiwan,  Thailand.  Turkey, 
and  Venezuela.  See  Notice  of  Initiation 
of  Antidumping  Duty  Investigations: 
Certain  Cold-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products.  64  FR  34194 
(June  25.  1999)  [Initiation  Notice].  Since 
the  initiation  of  this  investigation,  the 
following  events  have  occurred: 

On  June  21,  1999.  the  Department 
invited  interested  parties  to  submit 
comments  on  the  proposed  model 
match  criteria.  On  June  28.  1999, 
Bethlehem  Steel  Corporation,  Gulf 
States  Steel,  Inc.,  Ispat  Inland.  Inc.,  LTV 
Steel  Company.  Inc.  National  Steel 
Corporation,  Steel  Dynamics,  Inc.,  U.S. 
Steel  Group,  a  unit  of  USX  Corporation, 
Weirton  Steel  Corporation,  and  United 
Steelworkers  of  America  (collectively, 
"petitioners")  stated  that  we  should 
revise  the  category  "annealing"  to 
account  more  precisely  for  important 
differences  in  processing,  pricing, 
functions,  and  customer  expectations.  In 
addition,  petitioners  recommended  that 
the  Department  include  an  additional 
category  under  "QUALITY."  for  motor 
lamination  steels.  On  June  22,  1999,  the 
Department  issued  Section  A  of  the 
antidumping  duty  questionnaire  to 
Sidor,  the  only  known  exporter  of 
subject  merchandise  in  Venezuela.  On 
July  9,  1999.  the  Department  issued 
Sections  B  through  E  to  Sidor.  On  July 
16.  1999.  the  United  States  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination  in  this 
case.  The  Department  received  Sidor's 
response  to  Section  A  of  the 
questionnaire  on  July  20,  1999. 
Petitioners  filed  comments  on  Sidor's 
response  to  Section  A  on  August  3, 
1999.  The  Department  issued  a 
supplemental  questionnaire  for  Section 
A  on  August  24,  1999  in  order  to  clarify 
and/ or  correct  the  information  and  data 
submitted  in  the  original  questionnaire. 
Sidor  failed  to  respond  to  Sections  B 
through  D  of  the  questionnaire  and  the 
Department's  supplemental 
questionnaire  for  Section  A. 

The  Department  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  From  July 
through  October  1999,  the  Department 
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received  responses  from  a  number  of 
parties  including  importers, 
respondents,  consumers,  and 
petitioners,  aimed  at  clarif\-ing  the 
scope  of  the  investigation.  See 
Memorandum  to  Joseph  A.  Spetrini, 
November  1.  1999  {Scope 
Memorandum)  for  a  list  of  all  persons 
submitting  comments  and  a  discussion 
of  all  scope  comments  There  are  several 
scope  exclusion  requests  for  products 
which  are  currently  covered  by  the 
scope  of  this  investigation  that  are  still 
under  consideration  by  the  Department. 
These  items  are  considered  to  be  within 
the  scope  for  this  preliminarv' 
determination:  however,  these  requests 
will  be  reconsidered  for  the  final 
determination.  See  Scope 
Memorandum. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
products  covered  are  certain  cold-rolled 
(cold-reduced)  flat-rolled  carbon-qualitv 
steel  products,  neither  clad,  plated,  nor 
coated  with  metal,  but  whether  or  not 
annealed,  painted,  varnished,  or  coated 
with  plastics  or  other  non-metallic 
substances,  both  in  coils.  0.5  inch  wide 
or  wider,  (whether  or  not  in 
successively  superimposed  layers  and/ 
or  otherwise  coiled,  such  as  spirally 
oscillated  coils),  and  also  in  straight 
lengths,  which,  if  less  than  4.75  mm  in 
thickness  having  a  width  that  is  0.5  inch 
or  greater  and  that  measures  at  least  10 
times  the  thickness;  or.  if  of  a  thickness 
of  4.75  mm  or  more,  having  a  width 
exceeding  150  mm  and  measuring  at 
least  twice  the  thickness.  The  products 
described  above  may  be  rectangular, 
square,  circular  or  other  shape  and 
include  products  of  either  rectangular  or 
non-rectangular  cross-section  where 
such  cross-section  is  achieved 


subsequent  to  the  rolling  process  (i.e., 
products  \\ hich  ha\e  been  "worked 
after  rolling  ') — for  example,  products 
which  have  been  beveled  or  rounded  at 
the  edges. 

Specifically  included  in  this  scope  are 
vacuum  degassed,  fullv  stabilized 
(commonly  referred  to  as  interstitial-free 
("IF"))  steels,  high  strength  low  alloy 
("HSLA")  steels,  and  motor  lamination 
steels.  IF  steels  are  recognized  as  low- 
carbon  steels  with  micro-alloving  levels 
of  elements  such  as  titanium  and/or 
niobium  added  to  stabilize  carbon  and 
nitrogen  elements,  HSLA  steels  are 
recognized  as  steels  with  micro-alloying 
levels  of  elements  such  as  chromium, 
copper,  niobium,  titanium,  vanadium, 
and  molybdenum.  Motor  lamination 
steels  contain  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  included  in  the  scope 
of  this  investigation,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS").  are  products  in  which:  (1) 
Iron  predominates,  by  weight,  over  each 
of  the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight,  and;  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated; 
1 .80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1  00  percent  of  copper,  or 
0,50  percent  of  aluminum,  or 
1,25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0,40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0,30  percent  of  tungsten,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium  (also  called 

columbium),  or 
0  15  percent  of  vanadium,  or 
0,15  percent  of  zirconium 

Chemical  Composition: 


All  products  that  meet  the  written 
physical  description,  and  in  which  the 
chemistry  quantities  do  not  exceed  any 
one  of  the  noted  element  levels  listed 
above,  are  within  the  scope  of  this 
investigation  unless  specifically 
excluded.  The  following  products,  by 
way  of  example,  are  outside  and/ or 
specifically  excluded  from  the  scope  of 
this  investigation: 

•  SAE  grades  (formerly  also  called 
AISI  grades)  above  2300; 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS; 

•  Tool  steels,  as  defined  in  the 
HTSUS; 

•  Silico-manganese  steel,  as  defined 
in  the  HTSUS; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  grain-oriented; 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
exceeding  2.25  percent: 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications; 
ASTM  A506,  A507); 

•  Silicon-electrical  steels,  as  defined 
in  the  HTSUS,  that  are  not  grain- 
oriented  and  that  have  a  silicon  level 
less  than  2.25  percent,  and 

(a)  fully-processed,  with  a  core  loss  of 
less  than  0.14  watts/pound  per  mil  (.001 
inches),  or 

(b)  semi-processed,  with  core  loss  of 
less  than  0,085  watts/pound  per  mil 
(.001  inches); 

•  Certain  shadow  mask  steel,  which 
is  aluminum  killed  cold-rolled  steel  coil 
that  is  open  coil  annealed,  has  an  ultra- 
flat,  isotropic  surface,  and  which  meets 
the  following  characteristics; 

Thickness;  0.001  to  0.010  inches 
Width;  15  to  32  inches 


Element  ,, 
Weight  % 


C 

<  0.002% 


•  Certain  flapper  valve  steel,  which  is  hardened  and  tempered,  surface  polished,  and  which  meets  the  foUowring 
characteristics; 

Thickness;  <1.0  mm 

Width:  <152,4  mm 

Chemicai.  Composition 


Element  

Weight  °'o  

C                        Si                       Mn 
0.90-1.05           0.15-0.35           0.30-0.50 

P 
<0.03 

8 
<  0.006 

Mechanical  Properties 

Tensile  Strength  

Hardness          

>  1 62  Kgf/mm  ? 

>  475  ViCkers  hardness  number. 
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Physical  Properties 

Flatness                                          

<  0.2%  of  nominal  strip  width. 

Mirrostructure:  Completely  free  from  decarburization.  Carbides  are  spheroidal  and  fine  within  1%  to  4%  (area  percent- 

ai^pi  and  arc  umii^sDh  .>,!  \n  >he  uniform  tempered  martensite. 

Non-metallic  Inclusion 


Area 

percentage 

Stjlfidp  inclusion                                                  .         

<0.04 

Oxirlp  Inrluston                                                                                                            

<0.05 

(Aimprpssivp  .Sfrpss-  10  tn  40  Kgf/mm^ 

Surface  Roughness 

Thickness  (mm) 

i     Roughness 
(nm) 

t<0209 
0  209  <  t  -:  0  310 
0  3 1 0  <  t  -.  0  440 
0  440  <  t  ^  0  560 
0  560  <  t  


Rz<0.5 
R2<06 
Rz  <0.7 
Rz  <0.8 
Rz<  1,0 


•  Certain  ultra  thin  s^auge  steel  strip,  which  meets  the  following  c  haracteristics: 
Thickness:  <  0  100  mm  +/-7%. 
Width.  100  to  600  mm. 

Chemical  Compqsit!On 


Surface  Fmish    

Camber  (in  2  0  m) 
Flatness  (m  2  0  m) 

Edge  Burr  , 

Coil  Set  i-n  ^  0  m) 


Element      

0 
<0.07 

Mn 

P            ;            S 
s  0.05         1         <  0.05 

Al 
<0.07 

Fe 

Weight  °o  

0.2-0.5 

Balance 

Mechanical  Properties 

Hardness  

Total  Elongation 

Tensile  Strength   

Full  Hard  (Hv  180  mimmum'i 

<3% 

600  to  850  N/mm? 

Physical  Properties 

<  0.3  micron 

<  3.0  mm. 

<  0.5  mm. 

<  0.01  mm  greater  than  thickness, 

<  75,0  mm 


•  Ortain  silicon  steel,  which  meets  the  following  characteristics; 
Thickjiess:  0.024  inches  +/-.0015  inches. 

Width;  33  tn  45  5  inches. 


Finish  

Gamma  Grown  (in  5  inches) 


Chemical  Composition 


Element  

C 
0.004 

Mn 

P 

0  09 

S 

0  009 

Si 

0,65 

Al 

Mm  Weighr°'o    

0.4 

Max  Weight  °o  

04 

Mechanical  Properties 

Hardness    

B  60-75  (AIM  65) 

— 

Physical  Properties 

Smooth  (30 — 60  microinches) 

0.0005  inches,  start  measuring  '4  inch  from  slit  edge. 
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PHYSiCA.  P=sc 


-Cont;nuea 


'"'^''^ess '  20  l-UNIT  max.  ~~ 

^  ^°5"^^ ;,;•■; ; C3A-.08A  max.  (A2  coating  acceptable). 

Camber  (in  any  10  feet)  Vie  inch 

Coii  Size  I.D 20  Inches. 


Magnetic  Properties 


Core  Loss  (1.5T/60  Hz)  NAAS  ... 
Permeability  (1.5T/60  Hz)  NAAS 


3.8  Watts/Pound  max. 

1700  gauss/oersted  typical  1500  minimum. 
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•  (prtaiii  apprtuFP  rna-k  steel,  which  has  an  ultra-flat  surface  flatness  and  which  meets  the  foUowine  characteristics- 

ihicicness.  0  025  V.i  0  24.5  mm. 
Width:  381  —  1000  mm. 


Chemical  Composition 


Eiement  , 
Weight  =0 


C 
<0.01 


N 
0.004  to  0.007 


Al 
<  0.007 


•  Certain  tin  mill  black  plate,  annealed  and  temper-rolled,  continuously  cast,  which  meets  the  following  characteristics: 

ChEM^CA^  CO'v'^OSITION 


Elernent   

Mm   Weight  %  . 
Max  Weight  % 


c 

Mn 

P 

S 

Si 

Al 

As 

Cu 

B 

N 

0.02 

0.20 

0.03 

0.003 

0.06 

0.40 

0.02 

0.023 

(Aiming 

0.018 

Max.) 

0.03 

0.08 

(Aiming 

0.05) 

0.02 

0.08 

0.008 
(Aiming 
0.005) 

Non-metallic  Inclusions:  Examination  with  thr  ^  E  \f    -hall  not  r^voai  individual  oxides  >  1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  10,000197  mches)  in  length. 

Surface  Treatment  as  follows:  The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges    slivers    etc ) 

and  suitable  for  nickel  plating.  r        o     o  •         j 

Surface  Fmsh 


Extra  Bright 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


Min. 


5(0.1) 


0(0) 


Max. 


7(0.2) 


•  Certain  full  hard  tin  mill  black  plate,  continuously  cast,  which  meets  the  following  characteristics: 

Chemical  Composition 


Element  

Mm   Weight  % 

Max  Weight  =c 


C 

0.02 

0.06 


Mn 

020 
0  40 


p 

s 

Si 

Al 
0.03 

As 

Cu 

B 

N 

0.003 

0.02 

0.023 

(Aiming 

0.018 

Max.) 

0.03 

0.08 

(Aiming 

0.05) 

0.02 

0.08 

0.008 
(Aiming 
0.005) 

Non-metallic  Inclusions:  Examination  with  the  S.E.M,  shall  not  reveal  individual  oxides  >  1  micron  (0.000039  inches) 
and  inclusion  groups  or  clusters  shall  not  exceed  5  microns  (0.000197  inches)  in  length. 

Surface  Treatment  as  follows:  The  surface  finish  shall  be  free  of  defects  (digs,  scratches,  pits,  gouges,  slivers,  etc.) 

and  suitable  for  nickel  plating. 

Surface  F'\:s- 


Stone  Finish 


Roughness,  RA  Microinches  (Micrometers) 


Aim 


16(0.4) 


Min. 


8(0.2) 


Max. 


24(0.6) 


•  Certain   "blued   steel"   coil   (also  know  as   "steamed  blue  steel"   or  "blue  oxide")  with  a  thickness  and  size  of 
0.38  mm  x  940  mm  x  coil,  and  with  a  bright  finish: 

•  Certain  cold-rolled  steel  sheet,  which  meets  the  foijuwmg  characteristics: 
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Thickness  (nominal):  5  0.019  inches 

Width   35  to  60  inches 


Chemical  Composition 


Element    

Max  Weight  % 
Mm  Weight  %  . 


C 

0.004 


0 

0.010 


•  Certain  band  saw  steel,  which  meets  the  following  characteristics:  Thickness:  <  1.31  mm. 
Width:  <  80  mm. 


B 
0.012 


Chemical  Composition 

Element  

Weight  % 

C 
1.2  to  1.3 

Si             '            Mn 
0.15  to  0.35          0.20  to  0.35 

P 
<0.03 

c 
<  0  007 

, — 

Cr 
0  3  to  0.5 

Ni 
<0.25 

Other  properties: 

Carbide:  fullv  spheroidized  having  > 
80%  of  carbides,  which  are  <  0.003  mm 
and  uniformly  dispersed. 

Surface  finish:  bright  finish  free  from 
pits,  scratches,  rust,  cracks,  or  seams. 

Smooth  edges: 

Edge  camber  (in  each  300  mm  of 
length):  <  7  mm  arc  height. 

Cross  bow  (per  inch  of  width):  0.015 
mm  max 

The  merchandise  subject  to  this 
investigation  is  tvpically  classified  in 
the  HTSUS  at  subheadings: 
7209  15  0000.  7209  16.0030, 
7209.16.0060,  7209.16.0090, 
7209.17.0030.  7209.17  0060, 
7209  17.0090.  7209.18,1530. 
7209.18.1560.  7209.18  2550 
7209.18.6000.  7209.25  0000, 
7209.26  0000.  7209  27  0000 
7209.28  0000.  7209.90  0000. 
7210,70,3000.  7210.90  9000, 
7211.23.1500.  7211,23  2000. 
7211.23.3000.  7211.23.4500. 
7211.23.6030.  7211.23  6060. 
7211.23.6085,  721 1.29. 20. U), 
7211.29.2090.  7211,29.4500. 
7211  29.6030,  7211.29.6080, 
7211.90.0000.  7212.40.1000, 
7212.40.5000,  7212.50.0000, 
7225.19.0000,  7225.50.6000. 
7225.50.7000,  7225.50.8010, 
7225.50.8085,  7225,99,0090, 
7226.19.9000, 
7226.92.7050. 
and  7226.99.0000. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("U.S.  Customs") 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Period  of  Investigation 

The  period  of  this  investigation  (POI) 
is  .^pnl  1,  1998  through  March  31,  1999. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 


7226,19,1000, 
7226,92,5000, 
7226.92,8050, 


information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner,  or  in 
the  form  requested,  significantly 
impedes  a  proceeding  under  the 
antidumping  statute,  or  provides 
information  that  cannot  be  verified,  the 
Department  shall,  subject  to  subsections 
782(c)(1)  and  (e)  of  the  Act,  use  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Because  Sidor 
failed  to  provide  Section  B  (home 
market  sales).  Section  C  (U.S.  sales),  and 
Section  D  (cost  of  production) 
information,  we  must  base  its  margin 
entirely  on  the  facts  otherwise  available, 

Sidor  submitted  a  response  to  Section 
A  of  the  Department's  questionnaire,  but 
did  not  respond  to  Section  B  through  D 
of  the  questionnaire  in  a  timely  manner 
We  note  that  althmigh  Sidor  requested 
additional  time  to  respond  to  these 
sections  of  our  questionnaire,  this 
request  was  denied  because  it  was  made 
after  the  deadline  for  response  had 
already  passed.  See  "Letter  to  the 
Secretary  of  Commerce  from  Counsel  for 
Sidor",  August  31,  1999  and  "Letter  to 
Counsel  for  Sidor  from  the  Department 
of  Commerce",  September  3.  1999,  In 
addition,  Sidor  failed  to  respond  to  the 
Department's  supplemental  Section  A 
questionnaire  of  August  24,  1999. 
Because  Sidor  failed  to  respond  to  the 
required  sections  of  the  antidumping 
duty  questionnaire,  the  Department 
finds  the  company  has  significantly 
impeded  this  investigation, 
Consequentlv,  under  sections 
776(a)(2)(B)  and  (C)  of  the  Act,  the 
Department  must  use  facts  otherwise 
available  in  making  its  determination. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  a  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  requests  for 
information.  See  also  Statement  of 


Administrative  Action  (SAA) 
accompanying  the  UR,AA.  H,R.  Rep.  No. 
316,  103d  Cong,  2d  Sess.  at  870  (1994). 
Such  adverse  inference  may  include 
reliance  on  information  derived  from 
the  petition.  To  determine  whether  the 
respondent  "cooperated"  by  "acting  to 
the  best  of  its  ability"  under  section 
776(b),  the  Department  considers, 
among  other  facts,  the  accuracy  and 
completeness  of  submitted  information 
and  whether  the  respondent  has 
hindered  the  calculation  of  accurate 
dumping  margins.  See,  e.g.,  Certain 
Welded  Carbon  Steel  Pipes  and  Tubes 
from  Thailand:  Final  Results  of 
Antidumping  Dutv  Admmistrntive 
Review:  62  FR  53808.  53819-53820, 
(October  16,  1997);  Brass  Sheet  and 
Strip  from  Germany:  Final  Results  of 
Antidumping  Dutv  Administrative 
Review,  63  FR  42823-42824  (August  11, 
1998J, 

Sidor's  complete  refusal  to  reply  to 
the  Department's  requests  for  home 
market  and  U,S,  sales  information  and 
cost  of  production  information 
demonstrates  that  Sidor  has  failed  to  act 
to  the  best  of  its  ability  in  this 
investigation.  Thus,  the  Department  has 
determined  that,  in  selecting  among  the 
facts  otherwise  available,  an  adverse 
inference  is  warranted  with  regard  to 
Sidor.  Consistent  with  Department 
practice  in  cases  in  which  a  respondent 
fails  to  cooperate  to  ihe  best  of  its  ability 
bv  refusing  to  respond  to  entire  sections 
of  the  questionnaire,  and  pursuant  to 
section  776(b)(1)  of  the  Act,  as  facts 
available  we  have  applied  a  margin 
based  on  the  highest  margin  alleged  in 
the  petition.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  From  Turkey,  62  FR 
9737-9738  (March  4,  1997). 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  facts  available.  Secondary 


information  is  described  in  the  SAA  (at 
870)  as  "lilnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise." 

The  SAA  further  provides  that 
"corroborate"  means  simply  that  the 
Department  will  satisf>'  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870.  Thus, 
to  corroborate  secondary  information,  to 
the  extent  practicable,  the  Department 
will  examine  the  reliabilitv  and 
relevance  of  the  information  used, 

During  the  Department's  pre-initiation 
analysis  of  the  petition,  we  reviewed  the 
adequacy  and  accuracy  of  the 
information  in  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose  {e.g..  import  statistics, 
foreign  market  research  reports,  and 
data  from  U.S.  producers)   Sep  Xotice  of 
Initiation  and  "Import  Administration 
AD  Investigation  Initiation  Checklist," 
(June  21,  1999).  The  estimated  dumping 
margins  of  the  petitioners  were  based  on 
two  price  quotes  from  trading 
companies  for  sales  to  unaffiliated  U.S. 
purchasers  and  import  values  declared 
to  the  U.S.  Customs  compared  to  two 
high  and  low  ex-factor\'  prices  obtained 
from  market  research  consultants.  The 
Department  determined  the  adequacv 
and  accuracy  of  the  information  from 
which  the  petition  margin  was 
calculated  by  reviewing  all  of  the  data 
presented  and  bv  requesting 
clarification  and  confirmation  from 
petitioners  and  their  sources  as  needed. 
See  Attachment  B  to  the  Initiation 
Checklist  and  Memorandum  to  the  File: 
Telephone  Conversation  ivith  Market 
Research  Firm  Regarding  the  Petition  for 
the  Imposition  of  Antidumpmg  Duties 
(June  21.  1999).  In  addition,  for 
purposes  of  this  preliminarv 
determination,  the  Department 
compared  the  export  prices  alleged  bv 
petitioners,  based  on  price  quotations 
obtained  from  trading  companies,  for 
sales  to  unaffiliated  first  purchasers 
with  the  average  unit  values  of  U.S. 
imports  classified  under  the  appropriate 
HTS  number  during  the  same  months  as 
the  U.S.  sales. 

We  noted  that  the  U.S.  price  quotes  of 
the  per  unit  values  of  the  subject 
merchandise  derived  by  petitioners 
were  well  within  the  range  of  the 
average  unit  values  reported  bv  U.S. 
Customs.  U.S.  official  import  statistics 
are  sources  which  we  consider  to 
require  no  further  corroboration  bv  the 
Department.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  \'ails  From 
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the  People's  Republic  of  China.  62  FR 
51410.  51412  (October  1.  1997).  The 
Department  was  provided  no 
information  by  the  respondents  or  other 
interested  parties,  and  is  aware  of  no 
other  independent  sources  of 
information  that  would  enable  it  to 
corroborate  home  market  prices  further 
for  this  preliminary  determination.  The 
implementing  regulation  to  section  776 
of  the  Act.  at  19CFR  .351.308(d).  states 
"[tlhe  fact  that  corroboration  mav  not  be 
practicable  in  a  given  circumstance  will 
not  prevent  the  Secretary  from  applying 
an  adverse  inference  as  appropriate  and 
using  the  secondary-  information  in 
question."  We  note  also  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance",  the  Department 
may  nevertheless  apply  an  adverse 
inference.  Based  on  the  above,  we  find 
that  the  estimated  margins  set  forth  in 
the  petition  have  probative  value. 

The  All-Others  Rate 

The  foreign  manufacturer/exporter  in 
this  investigation  is  being  assigned  a 
dumping  margin  on  the  basis  of  facts 
otherwise  available.  Section  735(c)(5}  of 
the  .^ct  provides  that,  where  the 
dumping  margins  established  for  all 
exporters  and  producers  individually 
investigated  are  determined  entirelv 
under  section  776  of  the  Act.  the 
Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated,  including 
vvptoht  avpraoititi  the  zero,  de  minimis 
and  the  margins  based  on  facts 
available.  See  also  SAA  at  873.  In  this 
case,  the  margin  assigned  to  the  only 
company  investigated  is  based  on 
adverse  facts  available.  Therefore. 
consistent  with  the  statute  and  the  SAA, 
we  are  using  an  alternative  method.  As 
our  alternative,  we  are  basing  the  all 
others  rate  on  a  simple  average  of  the 
margins  in  the  petition.  As  a  result,  the 
all  others  rate  is  42.93  percent. 

Critical  Circumstances 

On  June  10.  1999.  the  petitioners 
made  a  timely  allegation  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  subject 
merchandise  from  Venezuela. 
According  to  section  733(e)(1)  of  the 
Act.  if  critical  circumstances  are  alleged 
under  section  733(e)  of  the  .Act.  the 
Department  must  exajnine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  There  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 


accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period.  Section  351.206(h)(1)  of 
the  Department's  regulations  provides 
that,  in  determining  whether  imports  of 
the  subject  merchandise  have  been 
"massive."  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  section  351.206(h)(2)  of  the 
Department's  regulations  provides  that 
an  increase  in  imports  during  the 
"relatively  short  period"  described  in 
section  351.206(1)  of  over  15  percent 
may  be  considered  "massive."  Section 
351.206(1)  of  the  Department's 
regulations  defines  "relatively  short 
period"  normally  as  the  period 
beginning  on  the  date  the  proceeding 
begins  {i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 

Because  we  are  not  aware  of  any 
antidumping  order  in  any  country  on 
cold-rolled  steel  products  from 
Venezuela,  we  find  that  there  is  no 
reasonable  basis  to  believe  or  suspect 
that  there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise. 
Therefore,  we  must  look  to  whether 
there  was  importer  knowledge  under 
section  733(e)(l)(A)(ii). 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  the 
cold-rolled  steel  at  less  than  fair  value, 
the  Department's  normal  practice  is  to 
consider  EP  sales  margins  of  25  percent 
or  more  sufficient  to  impute  knowledge 
of  dumping.  See  Brake  and  Brake  Rotors 
From  the  People's  Republic  of  China.  62 
FR  9160.  9164  (February-  28.  1997).  As 
discussed  above,  we  have  applied,  as 
adverse  facts  available  for  Sidor.  the 
highest  of  the  dumping  margins 
presented  in  the  petition  and 
corroborated  by  the  Department. 
Because  this  margin  is  in  excess  of  25 
percent,  we  impute  knowledge  of 
dumping  in  regard  to  exports  by  Sidor. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  fapan.  64  FR  30574  (June  8, 
1999). 

Moreover,  in  determining  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  an  importer  knew  or  should 
have  known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  Department  may  look  to  the 
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preliminarv  injury  determination  of  the 
ITC.  See  Brake  and  Brake  Rotors  from 
the  PRC.  62  FR  at  9164.  If  the  ITC  finds 
a  reasnnablf  indication  of  present 
material  injiirv  to  the  relevant  U.S. 
induj-trv.  the  Department  normally 
determines  that  a  reasonable  basis  exists 
to  impute  importer  knowledge  that  there 
was  likelv  to  be  material  injury  by 
reason  of  dumped  imports.  See  Id.  The 
ITC  has  found  that  a  reasonable 
indication  of  present  material  injury 
e.xists  in  regard  to  \'enezuela.  See  ITC 
Prelimman,'  Determination.  As  a  result, 
the  Department  has  determined  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  importers  knew  or  should 
have  known  that  there  was  likely  to  be 
material  injurv  hv  reason  of  dumped 
imports  from  Sidor. 

In  determining  whether  there  are 
massive  imports"  over  a  "relatively 
short  period."  the  Department 
ordinarilv  bases  its  analysis  on  import 
data  for  at  least  the  three  months 
preceding  (the  "base  period")  and 
following  (the  'comparison  period")  the 
filing  of  the  petition.  See  19  CFR 
351.206(1!  Imports  normally  will  be 
considered  massive  when  imports 
during  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period.  See  19  CFR  351.206(h). 
However,  as  stated  in  the  Department's 
regulations,  at  section  351.206(i),  if  the 
Secretary  finds  that  importers, 
exporters,  or  producers  had  reason  to 
believe,  at  some  time  prior  to  the 
beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretarv  mav  consider  a  period  of  not 
less  than  three  months  from  that  earlier 
time. 

Because  Sidor  did  not  respond  fully 
to  our  antidumping  questionnaire,  we 
must  base  our  determination  regarding 
massive  imports  on  the  facts  available. 
In  this  case.  Sidor  is  the  only  known 
producer  and  exporter  of  subject 
merchandise  from  Venezuela,  and  U.S. 
Census  data  are  reasonably  specific  to 
exports  of  subject  merchandise  from 
Venezuela.  Therefore,  we  have 
determined  that  it  is  reasonable  to  use 
these  data  as  facts  available  in  this  case. 
In  the  present  case,  petitioners  argue 
that  importers,  exporters,  or  producers 
of  cold-rolled  steel  had  reason  to  believe 
that,  based  on  press  reports,  an 
antidumping  proceeding  was  likely  long 
before  the  filing  of  the  petition.  To 
determine  whether,  prior  to  the  filing  of 
the  petition,  there  was  reason  to  believe 
that  a  proceeding  was  likely,  the 
Department  examined  press  reports  in 
late  1998  regarding  rising  imports  and 
the  likelihood  of  anti-dumping  actions 
against  imports  of  cold-rolled  steel  to 


the  United  States.  Press  reports 
established  that  by  the  beginning  of 
November  1998,  importers,  exporters,  or 
producers  knew  or  should  have  known 
that  a  proceeding  was  likely  concerning 
cold-rolled  products  from  South 
America  (see  Journal  of  Commerce, 
November  4,  1998).  Because  Venezuela 
is  a  major  South  American  producer  of 
cold-rolled  steel,  we  find  such  press 
reports  sufficient  to  establish  that,  as  of 
November  1998,  importers,  exporters  or 
producers  from  Venezuela  knew  or 
should  have  known  that  a  proceeding 
was  likely  concerning  cold-rolled 
products  from  Venezuela.  Thus,  the 
Department  has  determined  that  it  is 
appropriate  to  compare  imports  before 
and  after  November  1998  in  our 
examination  of  whether  there  were 
massive  imports,  rather  than  compare 
imports  before  and  after  the  date  the 
petition  was  filed.  The  Department 
compared  the  import  volumes  from 
January-October  1998  to  November 
1998-August  1999,  the  maximum 
period  for  which  we  had  reliable  data  in 
this  case,  and  found  that  U.S.  Census 
data  shows  more  than  a  100  percent 
increase  in  imports  of  subject 
merchandise  from  Venezuela  during 
this  period.  Thus,  U.S.  Census  data 
indicate  that  imports  from  Venezuela. 
and  thus  imports  from  Sidor.  the  only 
knoMoi  producer/exporter  of  subject 
merchandise  in  Venezuela,  were  far 
above  the  minimum  level  normally 
considered  "massive"  by  the 
Department.  Therefore,  pursuant  to 
section  733(e)  of  the  Act  and  section 
351.206(h)  of  the  Department's 
regulations,  we  preliminarily  determine 
that  there  have  been  massive  imports  of 
cold-rolled  steel  from  Sidor  over  a 
relatively  short  period  of  time. 
Accordingly,  consistent  with 
Department  practice,  we  have 
determined  that  critical  circumstances 
exist  for  Sidor. 

All  Others 

It  is  the  Department's  normal  practice 
to  conduct  its  critical  circumstances 
analysis  of  companies  in  the  "all 
others"  group  based  on  the  experience 
of  investigated  companies.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Steel  Concrete 
Reinforcing  Bars  from  Turkey  I Rebars 
from  Turkey!,  62  FR  9737.  9741  (March 
4,  1997)  (the  Department  found  that 
critical  circumstances  existed  for  the 
majority  of  the  companies  investigated. 
and  therefore  concluded  that  critical 
circumstances  also  existed  for 
companies  covered  by  the  "all  others" 
rate).  Where  the  dumping  margins  for 
all  investigated  respondents  are  based 
entirely  on  adverse  facts  available. 


however,  the  Department  does  not 
automatically  extend  an  affirmative 
critical  circumstances  determination  to 
companies  covered  by  the  "all  others" 
rate.  See  Stainless  Steel  Sheet  from 
Japan.  64  FR  30574  dune  8.  1999). 
Instead,  the  Department  considers  the 
traditional  critical  circumstances 
criteria  with  respect  to  the  companies 
covered  by  the  "all  others"  rate. 

Consistent  with  Stainless  Steel  from 
fapan,  the  Department  has,  in  this  case, 
applied  the  traditional  critical 
circumstances  criteria  to  the  "all  others" 
categor.'  for  the  antidumping 
investigation  of  cold  rolled  steel  from 
Venezuela.  First,  the  dumping  margin 
for  the  "all  others  '  category.  42.93 
percent  [see  Suspension  of  Liquidation, 
below),  exceeds  the  25  percent 
threshold  necessary  to  impute 
knowledge  of  dumping.  Second,  based 
on  the  rrC's  preliminary  material  injury 
determination,  we  also  find  that 
importers  knew  or  should  have  known 
that  there  would  be  material  injurv'  from 
sales  of  the  dumped  merchandise  by 
respondents  other  than  Sidor. 

However,  the  Department,  in  selecting 
the  facts  available,  has  not  made  an 
adverse  inference  that  there  are  massive 
imports  for  the  "all  others  '  category  in 
the  Venezuela  investigation.  Since 
Sidor,  the  mandatory  respondent,  is 
currentlv  the  only  known  exporter  of 
cold-rolled  steel  in  Venezuela,  we  have 
determined  that  the  information 
available  indicates  no  massive  imports 
for  the  "all  others"  categnrw  As  a  result, 
because  the  massive  imports  criterion 
necessary  to  find  critical  circumstances 
has  not  been  met  with  respect  to  firms 
other  than  Sidor.  the  Department  finds 
that  critical  circumstances  do  not  exist 
for  the  "all  others  "  category  in  the 
Venezuelan  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  U.S.  Customs 
to  suspend  liquidation  of  all  imports  of 
subject  merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  aiter  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  In  addition,  for  Sidor.  we  are 
directing  U.S.  Customs  to  suspend 
liquidation  of  all  imports  of  subject 
merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  that  is 
90  days  prior  to  the  date  of  publication 
if  this  notice.  We  will  instruct  U.S. 
Customs  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the 
percentage  margin,  as  indicated  in  the 
chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
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effect  until  further  notice.  The  dumping 
margin  is  as  follows: 


Producer/manufacture  exporter 

Weighted- 
average 
margin 

(percent) 

Sidor    

56  37 

All  Others 

42  93 

The  all  others  rate,  which  we  derived 
from  the  average  of  the  margins 
calculated  in  the  petition,  applies  to  all 
entries  of  subject  merchandise  other 
than  those  exported  by  the  named 
respondent. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  nur  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
materia]  mjurv ,  to  the  U,S,  industrv. 
The  deadline  for  the  ITC  determination 
is  the  later  of  120  days  after  the  date  of 
this  preliminary  determination  or  45 
days  after  the  date  of  our  final 
determination. 

Public  Comment 

Case  briefs  or  other  written  comments 
in  at  least  ten  copies  must  be  submitted 
to  the  Assistant  Secretary  for  Import 
Administration  no  later  than  fifty  davs 
after  the  publication  of  this  notice  in  the 
Federal  Register  Rebuttal  briefs  must 
be  filed  no  later  than  fifty-five  davs  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  list  of  authorities 
used  and  an  executive  summary  fif 
issues  should  accompany  any  briefs 
submitted  to  the  Department,  Such  a 
summary  should  be  limited  to  five  pages 
total,  including  footnotes.  In  accordance 
with  section  774  of  the  Act.  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunitv 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  If  a  request  for  a 
hearing  is  made  in  an  investigation,  the 
hearing  will  tentatively  be  held  two 
days  after  the  deadline  for  submission  of 
the  rebuttal  briefs,  at  the  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Comrnerce.  Room  1870.  within  30 
days  of  the  publication  of  this  notice. 
Requests  should  contain;  (1)  The  party's 


name,  address,  and  telephone  number: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  within  75  davs  after  the 
date  of  this  preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733{d  )  and  777(i)(l)  of  the  Act. 

Dated:  November  1,  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-29762  Filed  11-12-99;  8:45  am] 

BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-848] 

Freshwater  Crawfish  Tail  Meat  From 
the  People's  Republic  of  China; 
Initiation  of  New  Shipper  Antidumping 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  reviews. 


SUMMARY:  The  Department  of  Commerce 

(the  Department!  has  received  requests 
from  Yixing  Ban  Chang  Foods  Co..  Ltd. 

fViyii-ifl     Fujinri    D^lor-ir-   ^.r-U^—-  p,„.._ 

Company  (Fujian  Pelagic).  Yangzhou 
Lakebest  Foods  Co..  Ltd.  (Lakebest), 
Suqian  Foreign  Trade  Co..  Ltd,  (Suqian). 
Qingdao  Zhengri  Seafood  Co,.  Ltd. 
(Qingdao  Zhengri).  and  Shantou  SEZ 
Yangfeng  Marine  Products  Companv 
C^'angfeng)  to  conduct  new  shipper 
reviews  of  the  antidumping  duty  order 
on  freshwater  crawfish  tail  meat  from 
The  People's  Republic  of  China  (PRC). 
In  accordance  with  the  Department's 
current  regulations,  we  are  initiating 
these  new  shipper  reviews, 
EFFECTIVE  DATE:  November  15    1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Maureen  Flannerv. 
AD/CVD  Enforcement,  Import 
Administration.  International  Trade 
.Administration.  L'S,  Department  of 
Commerce.  14th  Street  and  (^institution 
Avenue.  N\V.  Washington.  DC  20230: 
telephone;  (202)  482-0fi48  or  (202)  482- 
3020.  respectivelv. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(1998), 

Background 

On  September  19,  1999.  and 
September  30.  1999.  the  Department 
received  timely  requests,  in  accordance 
with  section  751(a)(2)(B){ii)  of  the  Act, 
and  section  351.214(c)  of  the 
Department's  regulations,  for  new 
shipper  reviews  of  this  antidumping 
duty  order  which  has  a  September 
anniversary  date. 

Initiation  of  Re^^ews 

In  Its  Septem'ber  19.  1999.  request  for 
review,  Yixing  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  diuing  the  period  of 
investigation  (POI)  and  that  it  is  not 
affiliated  with  any  company  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  as 
required  by  19  CFR  351.214(b)(2)(i)  and 
(iii)(A).  Yixing  further  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC. 
satisfying  the  requirements  of  1 9  CFR 
351.214(b)(2)(iii){B),  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv),  Yixing  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States, 

In  its  September  30,  1999  request  for 
review,  Fujian  Pelagic  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  POI  and 
that  it  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI,  as  required  bv  19  CFR 
351.214(b)(2)(i)  and  (iii)(A).  Fujian 
Pelagic  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.2'l4{h){2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
315.214(b)(2)(iv),  Fujian  Pelagic 
submitted  documentation  establishing 
the  date  on  which  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  volume  of  that  first  shipment, 
and  the  date  of  its  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  In  addition,  Fujian  Pelagic 
submitted  a  statement  from  Fujian 
Hualong  Aquatic  Trade  Development 
Company  Lianjiang  Aquatic  Processing 
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Factorv  (Lian]iang  Aquatic),  the 
producer/supplier  of  subject 
merchandise  to  Fujian  Pelagic.  In  that 
statement.  Lianjiang  Aquatic  certified 
that  it  did  nut  export  subject 
merchandise  during  the  POI  and  that  it 
is  not  affi hated  with  anv  exporter  or 
producer  who  exported  subject 
merchandise  during  the  POI  as  required 
bv  Department  regulation  19  CFR 
351  214[b)(2)(ii)(B)   Lianjiang  Aquatic 
hirther  certified  that  its  export  activities 
are  not  controlled  by  the  government  of 
the  PRC;  pursuant  to  Department 
regulation  19  CFR  351  214(h)(2)(iii)(B). 
In  its  September  30.  1999  request  for 
review.  Lakebest  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  POI  and  that  it 
IS  not  affiliated  with  any  company 
which  exported  subject  merchandise  to 
the  United  States  during  the  POI,  as 
required  by  19  CFR  351.214(b)(2)(i)  and 
(iii)(A).  Lakebest  further  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC. 
satisfying  the  requirements  of  19  CFR 
351.214(b)(2){iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b){2)(iv),  Lakebest  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  its  September  30.  1999  request  for 
review.  Suqian  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
Uiiiled  Stales  during  the  PO!  and  that  it 
is  not  affiliated  with  any  company 
which  exported  subject  merchandise  to 
the  United  States  during  the  POI,  as 
required  by  19  CFR  351.214(b)(2)(i)  and 
(iii)(A).  Suqian  further  certified  that  its 
export  activities  are  not  controlled  by 
the  central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.2'l4(b)(2l(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)Uv).  Suqian  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States.  In 
addition,  Suqian  submitted  a  statement 
from  Suyang  Shuangyu  Food  Co.,  Ltd. 
(Shuangvu).  the  producer/supplier  of 
subject  merchandise  to  Suqian.  In  that 
statement.  Shuangyu  certified  that  it  did 
not  export  subject  merchandise  during 
the  POI  and  that  it  is  not  affiliated  with 
any  exporter  or  producer  who  exported 
subject  merchandise  during  the  POI  as 
required  bv  Department  regulation  19 
CFR  351.214(b)(2)(ii)(B).  Shuangyu 
further  certified  that  its  export  activities 


are  not  controlled  by  the  government  of 
the  PRC  pursuant  to  Department 
regulation  19  CFR  351.214(b)(2)(iii)(B). 
In  its  September  30,  1999  request  for 
review,  Qingdao  Zhengri  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  during  the  POI  and 
that  it  is  not  affiliated  with  any 
company  which  exported  subject 
merchandise  to  the  United  States  during 
the  POI,  as  required  by  19  CFR 
351.214(b){2Ki)  and  (iii)(A).  Qingdao 
Zhengri  further  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.214(h)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv),  Qingdao  Zhengri 
submitted  documentation  establishing 
the  date  on  which  it  first  shipped  the 
subject  merchandise  to  the  United 
States,  the  volume  of  that  first  shipment, 
and  the  date  of  its  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 

In  its  September  30.  1999  request  for 
review,  Yangfeng  certified  that  it  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  POI  and  that  it 
is  not  affiliated  with  any  company 
which  exported  subject  merchandise  to 
the  United  States  during  the  POI.  as 
required  by  19  CFR  351.214fb)(2)(i)  and 
(iii){A).  Yangfeng  further  certified  that 
its  export  activities  are  not  controlled  by 
the  central  government  of  the  PRC, 
satisfying  the  requirements  of  19  CFR 
351.214(h)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(h)(2)(iv),  Yangfeng  submitted 
documentation  establishing  the  date  on 
which  it  first  shipped  the  subject 
merchandise  to  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  companies 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly,  we  will 
issue  a  separate  rates  questionnaire  to 
the  above-named  respondents,  allowing 
37  days  for  response.  If  a  respondent's 
response  provides  sufficient  indication 
that  it  is  not  subject  to  either  de  jure  or 
de /acfo  goverrmient  control  with 
respect  to  its  exports  of  crawfish,  the 
review  of  its  crawfish  exports  will 
proceed.  If  on  the  other  hand,  a 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  that 
respondent  will  be  deemed  to  be 
affiliated  with  other  companies  that 


exported  during  the  POI  and  that  did 
not  establish  entitlement  to  a  separate 
rate,  and  its  review  will  be  terminated. 

In  accordance  with  section 
751(a)(2)(B)  and  19  CFR  351.214(d).  we 
are  initiating  new  shipper  reviews  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  PRC.  In 
accordance  with  19  CFR  351.214(i)(l), 
the  Department  will  issue  the 
preliminary  results  of  these  reviews  not 
later  than  180  days  from  the  date  of 
initiation. 

In  accordance  with  section 
351.214(g)(l)(i)(A)  of  the  Department's 
regulations,  the  period  of  review  (POR) 
for  a  new  shipper  review  initiated  in  the 
month  immediately  following  the 
annual  anniversary  month  is  the  twelve- 
month period  preceding  the  anniversary 
month.  Therefore,  the  POR  for  these 
new  shippers  is  September  1,  1998, 
through  August  31,  1999. 

Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importers,  the  posting  of  a  bond 
or  security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
bv  the  companies  listed  above,  until  the 
completion  of  the  reviews. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214. 

Dated:  November  1, 1999. 
loseph  A.  Spptrini, 

Deputy  Assistant  Secretary  for  AD/ CVD 
Enforcement  III. 
IFR  Dor  99-29755  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«36] 

Glycine  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  Si  request 
from  Nantong  Dongchang  Chemical 
Industry  Corp.  (Nantong  Dongchang)  to 
conduct  a  new  shipper  review  of  the 
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antidumping  duty  order  on  glycine  from 
tho  People's  Republir  of  China  fPRC), 
which  has  a  March  anniversarv  date.  In 
accordance  with  the  Department's 
regulations,  we  are  initiating  this  new 
shipper  review. 

EFFECTIVE  DATE:  November  15.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Nulman  or  Maureen  p-lannerv. 
AD'CVT)  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NVV,.  Washington  D.C,  202.30; 
telephone:  (202)  482-4052  or  (202)  482- 
.^020.  respectivelv. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  [anuarv  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  Part  351 
(April.  1998). 

Background 

On  September  30.  1999,  the 
Department  received  a  timelv  request,  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  section  351.214(c)  of  the 
Department's  regulations,  for  a  new 
shipper  review  of  the  antidumping  dutv 
order  on  glvcine.  issued  on  March  29. 
1995. 

Initiation  of  Review 

In  its  request  of  September  30,  1999. 
Nantong  Dongchang.  as  required  bv  19 
CFR  351.214(b)(2)(i)  and  [b)(2)(iii)(A), 
certified  that  it  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI)  (Februar>-  1.  1994  through  July  31. 
1994),  and  that  since  the  investigation 
was  initiated  on  July  28.  1994.  it  has  not 
been  affiliated  with  any  companv  which 
exported  subject  merchandise  to  the 
United  States  during  the  POI.  Nantong 
Dongchang  further  certified  that  its 
export  activities  are  not  controlled  bv 
the  central  government  of  the  PRC. 
satisf^'ing  the  requirements  of  19  CFR 
351.214fb)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2){iv),  Nantong  Dongchang 
submitted  documentation  establishing 
the  date  on  which  the  subject 
merchandise  was  first  entered  for 
consumption  into  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  its  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 


It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  companies 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordinglv  we  will 
issue  a  separate  rates  questionnaire  to 
the  above-named  respondent,  allowing 
37  days  for  response.  If  a  respondent's 
response  provides  sufficient  indication 
that  it  is  not  subject  to  either  de  jure  or 
de  facto  government  control  with 
respect  to  its  exports  of  crawfish,  the 
review  of  its  crawfish  exports  will 
proceed.  If.  on  the  other  hand,  a 
respondent  does  not  demonstrate  its 
eligibility  for  a  separate  rate,  then  that 
respondent  will  be  deemed  to  be 
affiliated  with  other  companies  that 
exported  during  the  POI  and  that  did 
not  establish  entitlement  to  a  separate 
rate,  and  its  review  will  be  terminated. 

In  accordance  with  section 
751(a)(2)(B]  and  19  CFR  351.214(d),  we 
are  initiating  a  new  shipper  review  of 
the  antidumping  duty  order  on  glycine 
from  the  PRC.  In  accordance  with  19 
CFR  351.214(h)(l].  we  intend  to  issue 
preliminary  results  of  this  review  no 
later  than  180  days  after  the  date  of 
initiation. 

The  standard  period  of  review  (POR) 
in  a  new  shipper  review  initiated  in  the 
month  immediately  following  the 
semiannuai  anniversar\-  month  is  the 
six-month  period  immeHiatelv 
preceding  the  semi-annual  anniversary 
month.  Therefore,  the  POR  for  this  new- 
shipper  review  of  Nantong  Dongchang  is 
March  1.  1999  through  August  30,  1999. 

Concurrent  with  publication  of  this 
notice,  and  in  accordance  with  19  CFR 
351.214(e).  we  will  instruct  the  U.S. 
Customs  Service  to  allow,  at  the  option 
of  the  importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  company  listed  above,  until  the 
completion  of  the  review. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protecti\'e  order  in 
accordance  with  19  CFR  351.305  and 
351.306 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  (19  U.S.C,  1675(a))  and  19  CFR 
351.214. 

Dated   November  1,  1999. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  99-29754  Filed  11-12-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57&-855] 

Preliminary  Determination  of  Critical 
Circumstances;  Certain  Non-Frozen 
Apple  Juice  Concentrate  From  the 
People  s  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  15.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matnev  or  \'ince  Kane  at  (202) 
482-1778  or  482-2815,  respectively, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.  Washington, 
DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendiments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (1998). 

Critical  Circumstances 

On  June  28,  1999.  the  Department  of 
Commerce  (the  Department)  initiated  an 
investigation  to  determine  whether 
imports  of  certain  non-frozen  apple 
juice  concentrate  (NFAJC)  fi-om  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value  (64 
FR  36330.  July  6.  1999).  In  the  petition 
filed  on  June  7.  1999,  petitioners  alleged 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  NFAJC 
from  the  PRC.  On  July  22,  1999.  the 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  was 
a  reasonable  grounds  to  believe  or 
suspect  that  the  domestic  industry  was 
being  injured  bv  reason  of  imports  of 
NFAJC  from  the  PRC  (64  FR  40895,  July 
28,  1999). 

In  accordance  wdth  1 9  CFR 
351.206(c)(2)(i),  because  petitioners 
submitted  a  critical  circumstances 
allegation  more  than  20  days  before  the 
scheduled  date  of  the  preliminarv 
determination,  the  Department  must 
issue  a  preliminar\  critical 
circumstances  determination  not  later 
than  the  date  of  the  preliminary 
determination.  In  a  policy  bulletin 
issued  on  October  8,  1998,  the 
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Department  stated  that  it  has 
determined  that  it  may  issue  a 
preliminarv  critiral  circumstances 
determination  prior  to  the  date  of  the 
preliminarv  determination  of  dumping, 
assuming  adequate  evidence  of  critical 
circumstances  is  available  [see  Change 
in  Policy  Regarding  Timing  of  Issuance 
of  Critical  Circumstances 
Determinations.  63  FR  55364).  In 
accordance  with  this  policy,  we  are 
issuing  a  preliminary  critical 
circumstances  decision  in  this 
investigation  of  NFAIC  imports  from  the 
PRC. 

Section  733(e)(  1)  of  the  Act  provides 
that  the  Department  will  determine  that 
critical  circumstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  there  is  a  historv'  of  dumping 
and  material  injurv'  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subiect  merchandise,  or 
(ill  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
in|ur,'  bv  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

History  of  Dumping  and  Importer 
Knowledge 

We  are  not  aware  of  any  antidumping 
order  in  any  country  on  NFAJC  from  the 
PRC  Therefore,  we  examined  whether 
there  was  importer  knowledge.  In 
determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling 
.N'F.AIC  at  less  than  fair  value  and 
thereby  causing  material  injury,  the 
Department  must  rely  on  the  facts  before 
it  at  the  time  the  determination  is  made. 
The  Department  normally  considers 
margins  of  25  percent  or  more  for  EP 
sales,  or  15  percent  or  more  for  CEP 
sales,  and  a  preliminarv^  ITC 
determination  of  material  injur\' 
sufficient  tu  impute  knowledge  of 
dumping  and  the  likelihood  of  resultant 
material  injurv'. 

in  the  present  case,  since  we  have  not 
vet  made  a  preliminarv'  finding  of 
(lumping,  the  most  reasonable  source  of 
information  concerning  knowledge  of 
dumping  is  the  petition  itself.  In  the 
petition,  petitioners  calculated 
estmiated  dumping  margins  of  91.84 
percent.  The  Department  adjusted  the 
estimated  dumping  margin  to  51.74 
percent.  [See  Antidumping  Investigation 
Initiation  Checklist  dated  June  28,  1999, 
at  page  18.)  Therefore,  because  the 
adjusted  margin  exceeds  the  25  percent 


threshold,  we  preliminarily  determine 
that  importers  knew  or  should  have 
known  that  the  exporters  were  dumpmg 
the  subject  merchandise. 

As  to  the  knowledge  of  likely  injurv- 
from  such  dumped  imports,  we 
considered  the  information  regarding 
injury  to  the  domestic  industry  in  the 
petition.  We  also  considered  other 
sources  of  information,  including  press 
reports  beginning  in  October  1998 
regarding  rising  imports,  falling 
domestic  prices  resulting  from  rising 
imports,  and  domestic  buyers  shifting  to 
foreign  suppliers.  In  addition  to  this 
information,  the  ITC  preliminarily 
found  material  injury  to  the  domestic 
industry  due  to  imports  of  NFAIC  from 
the  PRC.  Therefore,  we  preliminarily 
find  that  there  is  a  reasonable  basis  to 
believe  or  suspect  that  importers  knew 
or  should  have  known  that  material 
injury  from  the  dumped  merchandise 
was  likely. 

Massive  Imports 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  time  period,"  the  Department 
ordinarily  bases  its  analysis  on  import 
data  for  at  least  the  three  months 
preceding  (the  base  period)  and 
following  (the  comparison  period)  the 
filing  of  the  petition.  Imports  normally 
will  be  considered  massive  when 
imports  during  the  comparison  period 
have  increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period.  However,  as  stated  in  the 
Department's  regulations,  at  section 
351.206(i),  if  the  Secretary  finds  that 
importers,  exporters,  or  producers  had 
reason  to  believe,  at  some  time  prior  to 
the  beginning  of  the  proceeding,  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time. 

In  this  case,  petitioners  argue  that 
importers,  exporters,  or  producers  of 
NFAJC  from  the  PRC  had  reason  to 
believe  that  an  antidumping  proceeding 
was  likely  before  the  filing  of  the 
petition.  The  Department  examined 
whether  various  press  reports  regarding 
the  likelihood  of  the  filing  of  an 
antidumping  petition  provided  a 
sufficient  basis  for  inferring  knowledge 
that  a  proceeding  was  likely.  Based  on 
ovir  examination,  we  find  that  the  press 
reports  in  October  1998  are  sufficient  to 
establish  that,  by  the  end  of  October 
1998,  importers,  exporters,  or  producers 
knew,  or  should  have  known,  that  a 
proceeding  was  likely.  Accordingly,  we 
preliminarily  determine  that  it  is  more 
appropriate  to  use  a  comparison  period 
starting  in  November  1998. 


Respondents  have  argued  the 
comparison  supported  by  petitioners  is 
distorted.  In  particular,  they  point  to  the 
nature  of  apple  juice  production  in  the 
PRC  stating  that  during  the  months 
June — August,  no  apples  are  available 
and,  hence,  there  is  no  juice  production. 
Consequently,  shipments  during  this 
period  would  be  low.  Bv  way  of 
contrast,  respondents  argue,  the 
November — March  period  (the 
comparison  period  advanced  by 
petitioners)  represents  the  height  of  the 
production  and  shipment  season. 

We  have  reviewed  the  data,  and  based 
on  the  shipments  reported  by  the 
companies  that  provided  critical 
circiimstances  data,  we  agree  that  the 
levels  of  shipments  in  July  and  August 
tend  to  be  small  relative  to  shipments  in 
other  months.  The  trend  of  shipments  in 
June  is  less  clear — sometimes,  relatively 
large  shipments  have  occurred  in  that 
month.  We  also  examined  shipments  in 
alleged  height  of  the  season 
(November — March).  Again,  the  pattern 
here  is  not  clear;  shipments  in  April  and 
Mav  can  be  higher  than  shipments 
during  months  of  the  high  production 
period. 

Therefore,  we  agree  with  respondents 
that  it  would  be  distorted  to  compare 
shipments  during  a  base  period  of 
June — October  1998  [i.e..  including  July 
and  August)  to  shipments  during  the 
November  1998— March  1999  period. 
To  address  this  distortion,  we  have 
rem.nvpH  the  Julv  and  August  1998 
shipments  from  the  amount  considered 
to  have  been  shipped  during  the  base 
period  and  have  added  into  the  base 
period  shipments  during  April  and  May 
1998.  In  this  way.  we  are  comparing  five 
calendar  months  to  five  calendar 
months.  Also,  because  there  is  no 
consistent  pattern  demonstrating  that 
inclusion  of  the  April-June  shipments 
distorts  the  base  period,  we  believe  we 
have  addressed  the  productiony 
shipment  problem  identified  by 
respondents. 

Based  on  this  framework,  pursuant  to 
section  733(e)  of  the  Act  and  section 
351.206(h)  of  the  Department's 
regulations,  we  preliminarily  determine 
that  there  have  been  massive  imports  of 
NFAJC  from  the  PRC  over  a  relatively 
short  time  for  SAAME,  Lakeside, 
Haisheng,  Andre,  Nannan,  and  for  all 
other  exporters  covered  by  this 
investigation,  except  Oriental  and 
Zhonglu.  For  a  complete  discussion  of 
our  analysis,  see  Memorandum  to 
Deputy  Assistant  Secretary  Richard  W. 
Moreland.  dated  November  3,  1999.  on 
file  in  Room  B-099  of  the  Department's 
headquarters. 
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Suspension  of  Liquidation 

In  accordance  with  section  733(e)(2) 
of  the  Act.  if  it  issues  an  affirmative 
preliminary  determination  of  sales  at 
less  than  fair  value  in  this  investigation, 
the  Department  will  direct  the  U.S. 
Customs  Sen.'ice  to  suspend  liquidation 
of  all  entries  of  N'FAIC  from  the  PRC 
from  all  exporters  except  Oriental  and 
Zhonglu  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  90  days  prior  to  the  date  of 
publication  in  the  Federal  Register  of 
our  preliminary  determination  of  sales 
at  less  than  fair  value.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary-  dumping  margins  reflected 
in  the  preliminary  determination  of 
sales  at  less  than  fair  value  published  in 
the  Federal  Register.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

Final  Critical  Circumstances 
Determination 

We  will  make  a  final  determination  of 
critical  circumstances  when  we  make 
our  final  determination  regarding  sales 
at  less  than  fair  value  in  this 
investigation,  which  is  expected  to  be 
75  days  after  the  preliminarv 
determination  regarding  sales  at  less 
than  fair  value. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  nf  our 
determination. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

Date(i,  November  3,  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-29751  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished. 
From  the  People's  Republic  of  China; 
Final  Results  of  1997-1998 
Antidumping  Duty  Administrative 
Review  and  Final  Results  of  New 
Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of  1997- 
1998  antidumping  duty  administrative 
review  and  final  results  of  new  shipper 


review  of  tapered  roller  bearings  and 
parts  thereof,  finished  and  unfinished. 
from  the  People's  Republic  of  China. 

summary:  On  luly  8.  1999,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  partial  rescission  of  review 
of  the  antidumping  dutv  order  on 
tapered  roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China,  for  the 
period  of  June  1.  1997.  through  May  31, 
1998  On  August  20.  1999.  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  new  shipper 
review  of  tapered  roller  bearings  and 
parts  thereof  finished  and  unfinished, 
from  the  People's  Republic  of  China,  for 
the  period  of  )une  1.  1998.  through 
November  30.  1998. 

We  have  combined  in  this  notice  the 
final  results  of  both  the  administrative 
review  and  the  new  shipper  review.  The 
segments,  however,  continue  to  remain 
separate  and  distinct.  Based  on  our 
analysis  of  comments  received,  we  have 
made  changes  to  the  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminarv  results. 

We  have  determined  that  sales  have 
been  made  below  normal  value  during 
the  period  of  review.  Accordingly,  we 
will  instruct  the  Cu.stoms  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  and 
normal  value.  The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitled  Final 
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EFFECTIVE  DATE:  November  15    1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Zak 
Smith,  lames  Breeden  or  Melani  Miller. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
D.C.  20230;  telephone  (202)  482-0189. 
(202) 482-1174  and  (202)  482-0166, 
respectively. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ( 'the  Act"),  are  references  to 
the  provisions  effective  lanuarv  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("UR.AA ')  In  addition, 
all  references  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  are  to  19  CFR  Part  351  (April 
19981. 

Background 

On  lulv  8.  1999.  we  published  in  the 
Federal  Register  the  preliminary  results 
of  administrative  review  of  the 
antidumping  duty  order  on  tapered 


roller  bearings  ("TRBs")  from  the 
People's  Republic  of  China  ("PRC").  See 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China: 
Preliminary-  Results  of  1997-1998 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  64  FR  36853  ("Afl  Preliminarv 
Results"].  On  August  20.  1999,  we 
published  the  preliminary-  results  of 
new  shipper  review  of  the  antidumping 
duty  order  on  TRBs  from  the  PRC.  See 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished.  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  New  Shipper 
Review,  64  FR  45511  {"NSR  Preliminary 
Results").  We  gave  interested  parties  an 
opportunity  to  comment  on  our  AR  and 
NSR  Preliminary  Results  and  held  a 
combined  public  hearing  on  October  13. 
1999.  The  following  parties  submitted 
comments  and/or  rebuttals  with  respect 
to  the  administrative  review;  The 
Timken  Company  ("referred  to  hereafter 
as  "the  petitioner");  Luoyang  Bearing 
Factory  ("Luoyang");  and  Premier 
Bearing  and  Equipment,  Ltd. 
("Premier  ")  submitted  comments  with 
respect  to  the  administrative  review. 
Petitioner.  Zhejiang  Changshan  Changhe 
Bearing  Company  ( 'ZCCBC")  and 
Weihai  Machinery  Holding  (Group) 
Corporation  Limited  ("Weihai") 
submitted  comments  and/or  rebuttals 
regarding  the  new  shipper  review. 

We  have  conducted  tnese  reviews  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Review 

Merchandise  covered  by  these 
reviews  includes  TRBs  and  parts 
thereof,  finished  and  unfinished,  from 
the  PRC;  flange,  take  up  cartridge,  and 
hanger  units  incorporating  tapered 
roller  bearings;  and  tapered  roller 
housings  (except  pillow  blocks) 
incorporating  tapered  rollers,  with  or 
without  spindles,  whether  or  not  for 
automotive  use.  This  merchandise  is 
classifiable  under  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(  "HTSUS")  item  numbers  8482.20.00, 
8482.91.00.50,  8482.99.30,  8483.20.40. 
8483.20.80.  8483.30.80,  8483.90.20, 
8483.90.30.  8483.90.80,  8708.99.80.15, 
and  8708.99.80.80.  Although  the 
HTSUS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

Changes  Since  the  Preliminarv  Results 

We  have  made  certain  ctianges  to  our 
margin  calculations  pursuant  to 
comments  we  received  from  interested 
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parties  and  clerical  errors  we  discovered 
since  the  AR  and  NSR  Preliminary 
Results. 

For  All  Companies 

Manv  nf  the  changes  we  have  made 
.iffect  all  companies  and  the  comments 
discussing  these  changes  are  listed 
below. 
Valuation  of  Certain  Steel  Inputs — 

Comment  2 
Valuation  of  Scrap — Comment  4 
Valuation  of  Overhead.  SG&A,  and 

Profit — Comment  13 

For  Premier 

We  have  recalculated  Premier's 
margin  to  apply  the  revised  scrap  and 
labor  information  submitted  by  one  of 
its  suppliers.  See  our  response  to 
Comments  18  and  19 

Analysis  of  Comments  Received 

Unless  otherwise  indicated,  all 
comments  apply  to  both  the 
administrative  review  and  new  shipper 
review. 

1.  Valuation  of  Factors  of  Production 
1(a)  Material  Valuation 

Comment  1:  Use  of  Indian  Producer 

Financial  Statement  Data 

Petitioner  argues  that  steel  costs  of 
Indian  bearing  producers  reported  in 
their  audited  financial  statements  are 
the  most  accurate,  narrow,  and  reliable 
information  regarding  the  cost  of 
hearing  quality  steel  in  India  and, 
therefore,  should  be  used  by  the 
Department  to  value  bearing  quality 
steel  used  in  the  production  of  certain 
TRB  components.  Petitioner  states  that 
this  information  is  industry-specific  and 
avoids  the  "inherent  inaccuracy  of  trade 
statistics  covering  basket  categories  of 
products."  Petitioner  notes  that  the 
Indian  bearing  producers'  prices  are 
comparable  to  the  market  price  for  grade 
52100  steel  (bearing-quality  steel)  as 
reported  bv  petitioner,  as  well  as  the 
prices  indicated  in  U.S.  import  statistics 
for  imports  from  Sweden  which, 
according  to  petitioner,  also  consist  of 
grade  52100  steel  bars.  (See  discussion 
in  Comment  2.  below.)  Moreover, 
petitioner  states  that  the  availability  of 
data  from  several  producers  ensures  that 
the  data  are  truly  representative  and  do 
not  reflect  peculiar  circumstances  of  a 
particular  c:ompany. 

The  respondents  argue  that  the 
Department  has  rep(Mtedly  recognized 
that  the  Indian  producers'  steel  prices 
are  inherently  flawed  and.  thus,  has 
refused  to  use  these  values.  See  Tapered 
BnllfT  Rf'dnngs  and  Parts  Thereof. 
Finishf'd  and  Unfinished,  From  the 
People's  Republic  of  China:  Final 


Results  and  Partial  Termination  of 
Antidumping  Duty  Administrative 
Review.  62  FR  6173  (February  11,  1997) 
["TRBs  8").  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished.  From  the  Peoples  Republic 
of  China;  Final  Results  of  Antidumping 
Administrative  Review,  62  FR  61276 
(November  17.  1997)  ["TRBs  9"),  and 
Tapered  Roller  Bearings  and  Parts 
Thereof  Finished  and  Unfinished,  From 
the  People's  Republic  of  China:  Final 
Results  of  1996-1997  Antidumping 
Administrative  Review  and  New 
Shipper  Review  and  Determination  Not 
to  Revoke  Order  in  Part.  63  FR  63842 
(November  17,  1998)  (-TRBs  10"). 

The  respondents  note  that  the  raw 
materials  listed  in  the  vast  majority  of 
the  financial  statements  of  the  Indian 
producers,  including  SKF  and  FAG,  are 
not  broken  down  by  type  of  steel  and 
instead  could  include  many  different 
types  of  steel.  Thus,  the  respondents 
maintain,  the  Department  cannot 
discern  the  types  of  steel  {e.g.  steel  bar, 
steel  sheet,  steel  strip)  that  might  be 
included  in  this  category.  Further,  the 
respondents  state  that  while  Asian 
Bearing  Company  ("Asian  Bearing") 
provides  a  meaningful  breakdown  of  its 
steel  types,  the  Department  has  not  used 
Asian  Bearing  data  because  of  its 
questionable  accounting  practices  and 
its  designation  in  India  as  a  "sick" 
company.  Furthermore,  according  to  the 
respondents,  this  single  company's 
figure  represents  a  "value"  for  only  one 
company  and,  thus,  cannot  be 
representative  of  Indian  steel  values. 
The  respondents  also  contend  that  the 
data  from  Tata  Timken  is  essentially  the 
petitioner's  data,  which  the  Department 
has  repeatedly  refused  to  use. 

Additionally,  the  respondents  note 
that  even  petitioner  acknowledges  that 
the  Indian  steel  market  is  protected  by 
high  tariffs  and  that  domestic  prices  are 
higher  than  U.S.  prices,  a  fact  which 
further  lessens  the  reliability  of  Indian 
producers  steel  costs.  Furthermore,  the 
data  from  the  producers'  financial 
statements  would  include  domestic 
Indian  taxes  and  Indian  import  duties, 
information  the  Department  has 
attempted  to  avoid. 

Finally,  respondents  state  that  the 
Indian  producer  data  is  not  verified.  The 
respondents  note  that  the  Department 
has  a  clear  preference  for  verifiable, 
public  information.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Sulfate  From  the 
Peoples  Republic  of  China.  60  FR  52155 
(October  5,  1995)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  From  the  People's 
Republic  of  China.  57  FR  21058  (May 


18.  1992)  ["Carbon  Steel  Butt-\Veld  Pipe 
Fittings  from  the  PRO.  Thus,  the 
respondents  argue  that  the  Department 
should  not  use  Indian  producer's  steel 
data  in  the  final  results. 

Department's  position:  We  disagree 
with  petitioner  that  Indian  bearing 
producers'  financial  statement  data 
should  be  used  to  derive  a  surrogate 
price  to  value  bearing  quality  steel. 
Section  773(c)(1)  of  the  Act  states  that, 
for  purposes  of  determining  normal 
value  in  a  nonmarket -economy  country, 
"the  valuation  of  the  factors  of 
production  shall  be  based  on  the  best 
available  information  regarding  the 
values  of  such  factors  in  a  market 
economy  country  or  countries 
considered  to  be  appropriate  by  the 
administering  authority."  We  have 
indicated  in  past  reviews  that  our 
preference  is  to  value  factors  using 
publiclv-available  information.  See,  e.g., 
TRBs  8,  TRBs  9.  and  TFlBs  10.  In 
addition,  our  longstanding  practice  is  to 
rely,  to  the  extent  possible,  on  public 
statistics  on  surrogate  country 
information  to  value  any  factors  for 
which  such  information  is  available 
over  company-specific  data.  See  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from  the 
PRC.  We  view  public  statistics  to  be  the 
best  available  information  because  they 
reflect  prices  for  an  entire  country  and 
not  one  specific  company.  Therefore,  we 
continue  to  rely  on  import  statistics 
from  India  and  Indonesia  and  not  from 
a  particular  company. 

Even  if  we  were  to  look  at  the 
individual  producers  financial 
statements  of  the  seven  companies  for 
which  petitioner  submitted  data 
concurrent  with  the  POR.  only  two 
companies,  Asian  Bearing  and  Tata 
Timken.  break  out  steel  costs  according 
to  the  tvpe  of  steel  (steel  bar.  steel  sheet, 
steel  strip)  used  to  produce  specific  TRB 
parts.  Because  the  other  five  companies 
did  not  break  out  the  specific  types  of 
steel  used  in  production,  we  cannot 
accuratelv  value  each  of  the  individual 
steel  tvpes  used  in  the  production  of  the 
subject  merchandise  as  we  are  able  to  do 
based  on  import  statistics. 

Of  the  two  companies  that  do  break 
out  their  steel  costs  by  steel  type,  only 
Asian  Bearing  separately  identifies 
'steel  bars,"  the  steel  input  used  by  the 
Chinese  respondents  to  produce  cups,    . 
cones,  and  rollers.  However.  Asian 
Bearing  provides  a  single  cost  for  steel 
bar  and  does  not  provide  specific  costs 
according  to  the  type  of  bar  used  [e.g.. 
hot-rolled  versus  cold-rolled). 
Therefore,  we  cannot  accurately  value 
the  two  types  of  steel  bar  used  in  the 
production  of  cups  and  cones  versus 
that  used  in  the  production  of  rollers. 
Accordingly.  Asian  Bearing's  average 
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cost  of  steel  bars  is  not  a  sufficiently 
accurate  value  for  the  purpose  of 
valuing  steel  used  in  the  production  of 
cups,  cones,  and  rollers. 

Because  we  have  surrogate  data 
derived  from  public  statistics  that  allow 
us  to  value  the  hot-rolled  and  cold- 
rolled  bars  used  to  produce  the 
components  of  tapered  roller  bearings, 
we  continue  to  rely  on  such  data  instead 
of  the  data  on  material  costs  from  the 
Indian  bearing  manufacturers'  financial 
statements. 

Comment  2:  Reliability  of  Indian  Import 
Statistics  and  the  U.S'.  Benchmark 

Petitioner  argues  that,  if  Indian 
producer  data  is  not  used  by  the 
Department  to  value  bearing  qualitv 
steel,  Indian  import  statistics  are  the 
next  best  source.  Petitioner  states  that 
Indian  import  statistics  are  preferable  to 
any  other  trade  statistics  because  thev 
are  data  from  the  primarv  surrogate;  the 
Indian  bearing  industry  is  large,  with 
the  result  that  imports  into  India  are 
likely  to  include  a  substantial  portion  of 
bearing  quality  steel:  and  there  is  no 
evidence  that  the  Indian  statistics  are 
unreliable. 

Petitioner  further  argues  that  Indian 
import  statistics  for  steel  used  in  the 
production  of  cups  and  cones  should 
not  be  deemed  unreliable  after 
comparison  to  an  average  of  U.S.  import 
statistics  because  the  US,  import 
category  that  is  being  used  for 
comparison  purposes  includes  imports 
of  non-alloy  steel  that  require  case 
hardening.  According  to  petitioner, 
case-hardened  steel  differs  from  the 
through-hardened  grade  52100  steel 
used  by  Chinese  manufacturers  because 
of  its  carbon  content,  production 
process,  and  use.  Petitioner  further 
argues  that  there  is  a  price  difference 
between  these  two  types  of  steel,  with 
case-hardened  steel  being  significantly 
lower  in  price.  Therefore,  the  range  of 
prices  in  this  category  can  be  only  a 
rough  gauge  of  the  value  of  the  grade 
52100  steel  used  by  Chinese  producers. 

Petitioner  further  argues  that  a 
modified  US  benchmark  consisting  of 
one  of  the  prices  in  the  U.S.  range,  U.S. 
imports  from  Sweden  (which,  petitioner 
argues,  consists  of  grade  52100  steel),  as 
well  as  other  world-market  factor  values 
on  the  record  are  similar  in  price  to  both 
the  Indian  producer  and  the  Indian 
import  data.  Thus,  petitioner  argues  that 
both  sets  of  Indian  data  are  reasonable 
and  should  be  found  to  be  a  reliable 
source  from  which  to  obtain  steel  values 
for  steel  used  to  produce  cups  and 
cones. 

The  respondents  argue  that  the 
Department  was  correct  in  rejecting 
Indian  import  data  for  use  in  valuing  the 


hot-rolled  alloy  steel  bars  for  the 
production  for  cups,  cones,  and  rollers. 
Respondents  note  that,  in  the  past  seven 
reviews,  the  Department  has  declined  to 
use  Indian  import  statistics  to  determine 
surrogate  values  for  certain  types  of 
steel  because  they  were  found  to  be 
unreliable.  The  respondents  further  note 
that,  after  a  comprehensive  analysis,  the 
Department  reaffirmed  its  stance  in  both 
the  AR  and  SSR  Preliminary  Results. 

The  respondents  state  that  the 
Department  has  exhaustively 
demonstrated  in  this  and  previous 
reviews  that  Indian  import  data  for  cups 
and  cones  under  harmonized  tariff 
schedule  (HTS")  category  7228.3019  is 
too  general  and  does  not  correspond  to 
bearing-quality  steel.  In  addition,  the 
respondents  argue  that  the  petitioner's 
contention  that  Indian  import  statistics 
are  not  unreliable  when  compared  to  a 
modified  U.S.  basket  categon,-  that 
excludes  lower-priced  case-hardened 
steel  is  based  purely  on  conjectural  and 
anecdotal  evidence.  The  respondents 
cite  to  TRBs  10  in  noting  that  this 
argument  was  rejected  in  prior  segments 
of  this  proceeding.  The  respondents 
note  that  when  the  Indian  statistics  are 
compared  to  the  proper  U.S.  benchmark. 
Indian  import  prices  for  steel  used  in 
the  manufacture  of  cups  and  cones  are 
almost  double  in  price. 

Moreover,  the  respondents  disagree 
with  petitioner's  contention  that  the 
U.S.  benchmark  used  by  the  Department 
for  cups  and  cones.  HTS  categor\- 
7228.30.20.  contains  case-hardened 
steel  The  respondents  note  that 
Additional  U.S.  Note  1(h)  to  Customs 
chapter  72  defines  ball  bearing  steel  as 
"having  not  less  than  .95  percent  nor 
more  than  1.13  percent  of  carbon."  The 
respondents  note  that  the  petitioner 
stated  that  case-hardened  steel  consists 
of  a  carbon  content  of  0.2  percent.  Thus. 
according  to  the  respondents,  case- 
hardened  steel  cannot  be  included  in 
this  category 

The  respondents  also  argue  that, 
although  petitioner  is  an  international 
producer  of  bearings,  it  has  not  made 
any  effort  to  supply  its  own  invoices 
which  could  help  to  establish  a 
surrogate  price  for  bearing  quality  steel. 
Furthermore,  the  prices  petitioner  did 
supply  are  not  supported  with  any 
documentation,  and.  in  addition, 
buttress  the  respondents'  contentions 
that  the  Indian  data  are  unreliable. 

Departments^  position  In  accordance 
with  our  practice,  we  first  looked  at  data 
from  the  primary  surrogate.  India,  to 
determine  the  best  available  information 
for  use  in  valuing  TRB  components. 
(Consistent  with  past  reviews,  we  used 
U.S.  import  data  as  a  benchmark  for 
determining  proper  values  for  hot-rolled 


alloy  steel  bars  for  the  production  of 
cups  and  cones,  cold-rolled  bearing 
quality  steel  bar  used  in  the  production 
of  rollers,  and  cold-rolled  steel  sheet  for 
the  production  of  cages.  We  used  U.S. 
import  data  as  a  benchmark  because  the 
U.S.  HTS  category  is  the  only  HTS 
customs  category  that  provides  a  further 
break-down  into  a  bearing-quality  steel 
category.  The  use  of  such  a  benchmark 
has  been  upheld  by  the  Court  of 
International  Trade  ("CIT").  See.  e.g., 
Timken  Company  v.  United  States,  Slip 
Op.  99-73,  at  13  ["Timken  v.  U.S."]. 
Accordingly,  consistent  with  prior 
reviews,  we  used  U.S.  import  data 
under  HTS  category  7228.30.20  as  a 
benchmark  for  hot-rolled  bearing  quality 
steel  bar  used  to  manufacture  cups  and 
cones.  We  disagree  with  petitioner  that 
data  in  this  U.S.  category  is  skewed  due 
to  the  inclusion  of  case-hardened  steel, 
which,  according  to  petitioner,  is  not 
used  by  Chinese  producers  and  is 
significantly  lower  in  price  than 
through-hardened  steel.  There  is  no 
definitive  evidence  on  the  record 
indicating  that  U.S.  imports  are 
comprised  of  either  case-hardened  or 
through-hardened  steel.  There  is  also  no 
definitive  evidence  on  the  record  that 
the  Indian  import  statistics  do  not  also 
include  case-hardened  and  through- 
hardened  steel. 

Although  we  disagree  with  petitioner 
that  the  data  in  the  U.S.  benchmark 
category  is  skewed  because  of  the 
inclusion  of  different  types  of  bearing 
quality  steel,  we  agree  that  the  range  of 
prices  contained  in  HTS  category 
7228.30.20  can  be  used  to  gauge'the 
reliability  of  Indian  import  values.  In 
examining  the  U.S.  import  data  from 
this  category,  the  range  of  prices  from 
the  countries  with  the  most  significant 
volumes  of  sales  is  approximately  $642 
to  $834  during  the  period  covered  by 
the  administrative  review  and  $622  to 
$866  for  the  new  shipper  review  period. 
The  prices  comprising  this  range 
represent  sales  made  in  significant 
quantities  to  the  United  States.  Thus,  to 
determine  the  reliability  of  surrogate 
values  for  hot-rolled  alloy  steel  bars  for 
the  production  of  cups  and  cones,  we 
compared  them  to  the  range  of  U.S. 
import  values  in  this  particular  HTS 
category. 

After  comparing  the  range  of  U.S. 
prices  to  the  Indian  import  data  from 
Indian  import  category  7228.3019,  we 
disagree  with  petitioner  that  Indian 
import  data  from  this  categon,'  should  be 
used  for  valuing  certain  TRB 
components.  (We  note  that,  as  we  have 
repeatedly  found  in  the  past,  we  were 
unable  to  isolate  bearing  quality  steel  in 
Indian  import  category  7228,30  because 
none  of  the  eight-digit  sub-categories 
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within  7228.30  specifically  include 
bearing  quality  steel  bar.  Only  the 
"Others"  category.  7228.3019.  could 
contain  the  type  of  bearing  quality  steel 
used  in  the  production  of  cups  and 
cones.  Thus,  we  used  7228.3019.)  In 
comparing  these  data  from  7228.3019  to 
the  range  of  prices  found  within  U.S. 
import  category  7228.30.20  (the  only 
import  category  on  the  record  which 
explicitly  contains  only  bearing  quality 
steel),  the  Indian  values  continue  to  be 
unreliable  because  the  values  for  these 
imports  remain  significantly  higher  than 
any  price  in  the  U.S.  import  range 
Therefore,  we  continue  to  find  that 
Indian  import  prices  from  category 
7228.3019  are  unreliable  for  use  in 
valuing  steel  used  in  the  manufacture  of 
cups  and  cones 

Because  we  found  the  Indian  import 
statistics  and  the  companv-specific  data 
to  be  unreliable,  we  turned  to  the 
examination  of  the  next  best  available 
information:  Japanese  exports  to  India. 
As  we  found  in  prior  reviews  (e.g..  TRBs 
10].  the  Japanese  export  statistics 
provide  a  breakdown  of  the  broad  six- 
digit  7228.30  category  into  several  more 
narrowly  defined  sub-categories. 
Japanese  category  7228.30.900,  "Bars 
and  Rods,  of  Other  Alloy  Steel,"  is  a 
categorv  which  would  include  the  type 
of  bearing  quality  steel  bar  that  would 
be  used  to  manufacture  cups  and  cones. 
Thus,  we  consider  these  Japanese  data 
on  exports  to  India  to  be  an  appropriate 
and  more  accurate  reflection  of  Indian 
import  values. 

In  coiupariug  this  category-  to  the 
range  of  values  contained  in  the  U.S. 
benchmark  categor\'.  7228.30.20,  we 
found  that  these  Japanese  export  prices 
to  India  fall  within  the  range  of  the 
values  in  the  U.S.  category.  Because  this 
Japanese  tariff  category  is  the  narrowest 
category  which  could  contain  bearing 
quality  steel,  and  because  it  is 
consistent  with  values  contained  in  our 
U.S.  benchmark  category',  we  believe 
that  these  data  are  the  best  dlternative 
for  valuing  steel  used  in  the  production 
of  cups  and  cones.  It  is  the  Department's 
stated  preference  to  use  information 
from  its  primary  surrogate  to  the  extent 
possible.  (Sef  section  351.408(c)(2)  of 
the  Department's  regulations.)  Because 
these  data  relate  to  our  primary 
surrogate  and  are  within  the  price  range 
of  the  U.S.  benchmark  category,  we  have 
not  analyzed  data  from  our  secondary 
surrogate,  Indonesia,  to  find  a  value  for 
steel  used  to  produce  cups  and  cones. 
Therefore,  we  are  using  data  related  to 
our  primary  surrogate.  India,  i.e.. 
Japanese  data  on  exports  to  India  from 
category  7228.30.900.  to  value  steel  bar 
used  in  the  manufacture  of  cups  and 
cones. 


Comment  3:  Use  of  Indonesia  as  a 
Surrogate  and  Data  on  Indonesian 
Imports/Japanese  Exports  to  Indonesia 

Petitioner  argues  that  Japanese 
exports  to  Indonesia  and  Indonesian 
imports  do  not  provide  appropriate 
surrogate  values  for  the  bearing 
industry.  First,  petitioner  contends  that 
Indonesia  is  not  a  proper  surrogate 
because  its  bearing  industry  is  small, 
does  not  produce  TRBs,  and  is  not  a 
significant  importer  of  bearing  quality 
steel.  Second,  petitioner  argues  that 
both  Indonesian  imports  and  Japanese 
exports  to  Indonesia  must  consist  of 
steel  other  than  bearing  quality  steel 
since  the  Indonesian  bearing  industry  is 
so  small.  Therefore,  petitioner  contends 
that  Indonesian  values  are  not 
representative  of  the  cost  of  materials 
incurred  by  the  Chinese  bearing 
industry. 

According  to  petitioner,  there  are  only 
two  Indonesian  bearing  producers.  PT 
Logam  Sari  Bearindo  and  an  NSK 
affiliate.  Petitioner  estimates  that  the 
total  annual  bearing  production  of  the 
two  companies  combined  would  be  only 
1,142  metric  tons,  which  would  account 
for  substantially  less  than  the  total 
volume  of  Japanese  exports  to  Indonesia 
under  HTS  category  7228.30.900  of 
1.647  metric  tons.  Petitioner  further 
argues  that  steel  imports  into  Indonesia 
are  not  even  remotely  comparable  to  the 
steel  requirements  of  the  Chinese 
bearings  industry  that  had  over  $32 
million  in  bearing  exports  to  the  United 
States  alone  during  the  POR.  Petitioner 
contends  that  these  data  indicate  that 
Indonesia  is  not  a  significant  bearing 
producer  for  purposes  of  being  used  as 
a  surrogate  country  for  China. 
Furthermore,  petitioner  argues  that 
because  Indonesia  was  more  deeply 
affected  by  the  Asian  financial  crisis, 
China  and  India  are  much  more 
comparable  in  terms  of  economies  for 
the  POR  than  are  China  and  Indonesia. 

The  respondents  disagree,  arguing 
that  Indonesia  is  a  proper  surrogate  and 
its  import  data  (including  Japanese 
exports  to  Indonesia)  is  proper  to  use  for 
valuing  steel  inputs.  The  respondents 
note  that  the  Department  has  repeatedly 
determined  that  Indonesia  is  a 
significant  producer  of  bearings  citing  to 
TRBs  10  and  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished.  From  Romania.  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  63  FR  11217 
(March  6,  1998)  ("TRBs  From  Romania 
98").  Furthermore,  the  Department  has 
confirmed  through  Indonesian  export 
statistics  that  Indonesia  is  a  significant 
producer  of  tapered  roller  bearings. 
Thus,  the  respondents  argue  that 


Indonesia  is  a  proper  surrogate  country 
choice. 

The  respondents  also  disagree  with 
the  petitioner's  assertion  that,  because 
the  Indonesian  industry  is  small,  the 
majority  of  the  Indonesian  steel  imports 
and  exports  from  Japan  must  not  be 
bearing  quality  steel.  The  respondents 
argue  that  even  if  there  are  only  two 
Indonesian  bearing  manufacturers  (an 
assertion  that  respondents  note  the 
petitioner  has  not  provided  evidence 
of),  the  record  demonstrates  that  the  two 
companies  did  produce  a  significant 
amount  of  bearings,  which  the 
respondents  estimate  to  be  2,519  metric 
tons.  Thus,  according  to  the 
respondents,  a  significant  amount  of  the 
hot-rolled  steel  exported  to  Indonesia 
from  Japan  and  the  cold-rolled  steel 
imported  by  Indonesia  likely  consisted 
of  bearing  quality  steel.  Therefore,  these 
prices  are  representative  of  the  cost  of 
steel  used  to  make  TRBs  components. 
Furthermore,  the  respondents  argue 
that  the  Indonesian  data  are  consistent 
with  the  U.S.  benchmark  and  the  prices 
paid  by  Chinese  producers  for  market- 
economy  inputs  imported  during  these 
review  periods.  Thus,  they  are  more 
reliable  than  Indian  steel  data.  Lastly, 
the  respondents  note  that  the 
benchmark  posited  by  petitioner  is 
unsupported  and  uncorroborated. 

Department's  position:  We  disagree 
with  petitioner  that  Indonesia  is  not  a 
proper  surrogate  for  use  in  valuing 
certain  steel  inputs  for  TRBs.  Although 
India  is  the  primary  surrogate  in  this 
review,  it  is  our  practice  to  use  data 
from  a  secondary  surrogate  when  data 
from  the  primary  surrogate  is  found  to 
be  unreliable.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Partial-Extension 
Drawer  Slides  From  the  PRC.  60  FR 
54472,  54475-76  (October  24.  1995)  and 
Chrome-Plated  Lug  Nuts  from  the  PRC: 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review.  61  FR  58514. 
58517-18  (November  15.  1996).  We 
have  used  Indonesia  as  a  secondary 
surrogate  in  several  cases  involving  the 
PRC  where,  as  here,  Indian  data  for 
certain  TRB  components  was  found  to 
be  unreliable,  even  though  India  was  the 
primary  surrogate.  See  TRBs  10. 
Moreover,  just  as  we  have  determined  in 
these  reviews,  we  have  repeatedly 
determined  that  Indonesia  is  a 
significant  producer  of  bearings.  See 
TRBs  From  Romania  98.  Thus,  we  have 
continued  to  use  Indonesia  as  a 
secondary  surrogate  for  purposes  of 
these  reviews. 

As  discussed  in  Comment  2  above,  in 
order  to  determine  the  proper  surrogate 
to  use  in  valuing  steel  inputs  for  certain 
TRB  components,  we  first  looked  at 
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import  data  from  India,  our  priman' 
surrogate.  For  cups  and  cones,  we 
looked  at  both  Indian  import  prices  and 
lapanese  export  prices  to  India.  Because 
we  found  that  Indian  import  values,  as 
reflected  in  the  e.xport  data,  were  within 
the  range  of  prices  in  our  U.S. 
benchmark  categor}'  for  cups  and  cones, 
we  have  not  resorted  to  the  use  of 
Indonesian  data. 

With  regard  to  steel  used  in  the 
production  of  rollers,  we  continue  to 
use  Indonesian  miport  data.  In  the 
Preliminary-  Results  of  both  segments, 
we  determined  that  Indian  data  were 
unreliable  for  purposes  of  valuing  steel 
used  in  the  production  of  rollers.  None 
of  the  comments  submitted  bv  tfie 
parties  has  led  us  to  change  that 
conclusion.  Thus,  because  Indonesian 
import  statistics  were  found  to  be 
consistent  with  the  U.S.  benchmark  for 
steel  used  in  the  manufacture  of  rollers, 
we  are  continuing  to  use  Indonesian 
import  statistics  from  HTS  categorv 
7228.50.000  to  value  steel  used  m'the 
manufacture  of  rollers. 

Comment  4:  Valuation  of  Alloy  Steel 

Scrap 

Petitioner  argues  that  the  scrap  value 
the  Department  assigned  to  steel  scrap 
generated  from  the  manufacture  of  cups, 
cones,  and  rollers  in  the  new  shipper 
review,  which  was  derived  from 
lapanese  export  data  to  Indonesia  from 
HTS  categorv'  7204.29.000,  was 
incorrect.  Petitioner  notes  that  the  ratio 
of  scrap  to  new  steel  prices  for  cups  and 
cones  was  almost  42  'percent,  a 
percentage  which,  according  to  the 
petitioner,  is  implausible.  Petitioner 
argues  that  this  indicates  that  the 
category  repeatedly  used  by  the 
Department  to  value  alloy  steel  scrap 
from  the  production  of  cups,  cones,  and 
rollers,  HTS  category  7204.29.  is 
inappropriate. 

Petitioner  argues  that  it  is  unlikely 
that  scrap  generated  from  the 
production  of  cups,  cones,  and  rollers 
consists  of  only  pure  allov  steel.  Instead, 
petitioner  contends  that  it  is 
commingled  with  metal  from  the 
grinding  wheels  and  tools  and  with 
sheet  steel  from  the  cage-making 
operations.  According  to  petitioner, 
under  General  Rule  of  Interpretation  3 
("GRI  3'),  all  scrap  from  TRBs  is 
properly  classified  under  HTS  categorv 
7204.41.  which  covers  turnings  and 
shavings.  Therefore,  the  Department 
should  use  HTS  category  7204.41  to 
value  cup,  cone,  and  roller  scran. 

The  respondents  disagree  witn 
petitioner,  stating  that  the  Department 
has  previously  rejected  the  petitioner's 
argument  on  this  issue.  The  respondents 
argue  that  petitioner  incorrectly  relies 


on  GRI  3  for  the  premise  that  all  scrap 
from  TRB  production  should  be 
classified  under  HTS  category  7204.41. 
The  respondents  note  that  GRI  3  directs 
that  "the  heading  which  provides  the 
most  specific  description  shall  be 
preferred  to  headings  providing  more 
general  descriptions.  "  Furthermore,  GRI 
3  requires  Customs  to  classify  the 
composite  goods  "as  if  they  consisted  of 
the  material  or  component  which  gives 
them  their  essential  character"  which, 
in  this  case  the  respondents  argue, 
would  be  alloy  steel  scrap.  Finally,  the 
respondents  argue  that  because  the 
Department  confirmed  its  scrap 
classification  WMth  Customs,  it  should 
continue  to  use  HTS  category 
7204.29.00  to  value  waste  and  scrap 
generated  from  the  manufacture  of  cups, 
cones,  and  rollers. 

With  regard  to  the  administrative 
review,  the  respondents  agree  with  the 
petitioner's  contention  that  consistency 
requires  that  the  Department  apply 
factor  and  scrap  values  from  the  same 
surrogate  country.  Thus,  the 
respondents  state  that  for  the 
administrative  review,  the  Department 
should  use  Japanese  exports  of  allov 
steel  scrap  to  Indonesia  under  HTS 
category  7204.29.000  to  value  the  scrap 
for  the  production  of  cups,  cones  and 
rollers. 

Department's  position:  As  noted  in 
Comment  2  above,  we  have  valued  steel 
used  to  manufacture  cups  and  cones 
based  on  data  regarding  lapanese 
exports  to  India  for  both  the  new 
shipper  review  and  the  administrative 
review.  Therefore,  in  accordance  with 
our  practice,  we  have  valued  scrap 
generated  from  the  manufacture  of  cups 
and  cones  from  the  same  surrogate 
source,  India,  for  both  reviews.  Because 
we  are  no  longer  using  Japanese  export 
data  to  Indonesia  for  this  value, 
petitioner's  argument  regarding 
lapanese  exports  to  Indonesia  is  no' 
longer  applicable. 

We  disagree  with  petitioner  that  the 
categorv"  repeatedh-  used  bv  the 
Department  to  value  alloy  steel  scrap 
from  the  production  of  cups,  cones,  and, 
in  this  particular  case,  rollers,  is 
inappropriate.  As  discussed  in  our  Steel 
Values  Memorandum  and  as  stated  in 
the  AH  and  .VSfl  Preliminary-  Results,  we 
confirmed  with  the  Customs  Service 
that  HTS  category  7204.29  is  the  proper 
category  to  use  in  valuing  this  type  of 
scrap.  As  stated  in  prior  reviews, 
although  the  PRC  cup  and  cone 
production  process  may  generate  lower 
quality  scrap,  the  by-product  is  still 
bearing-quality  steel  scrap.  Scrap  under 
HTS  categorv-  7204.41  is  of  a  grade  and 
value  inferior  to  bearing  quality  steel 
scrap  contained  in  HTS  category 


7204.29.  Because  steel  used  in  the 
production  of  cups  and  cones  is  bearing 
quality  steel,  scrap  generated  through 
the  production  process  must  be  of  a 
corresponding  grade.  Therefore,  we 
have  continued  to  use  HTS  category 
7204.29  to  value  scrap  derived  from  the 
production  of  cups,  cones  and  rollers. 

Additionally,  although  the 
respondents'  specific  arguments  with 
respect  to  the  source  of  scrap  valuation 
are  not  completely  applicable  because 
we  are  no  longer  using  Japanese  exports 
to  Indonesia  for  our  valuation,  we  are 
addressing  the  comment  because  we 
have  used  Japanese  export  data  for  our 
valuation  of  the  steel  used  in  the 
production  of  cups  and  cones.  We 
disagree  with  the  respondents  that  the 
Department  should  use  Japanese  exports 
of  alloy  steel  scrap  to  the  applicable 
country  under  HTS  categon' 
7204,2'9.000  to  value  the  scrap  for  the 
production  of  cups,  cones  and  rollers  in 
order  to  be  consistent  in  valuing  the 
factors  and  scrap  values  from  the  same 
surrogate  coimtry.  As  noted  above  in 
Comment  2,  the  use  of  data  for  Japanese 
exports  to  India  or  Indonesia  is 
effectively  a  refinement  of  Indian  and 
Indonesian  import  data,  respectively.  As 
we  regard  Japanese  exports  to  India  as 
reflecting  Indian  import  values,  and 
lapanese  exports  to  Indonesia  as 
reflecting  Indonesian  import  values,  the 
use  of  an  Indian  or  Indonesian  import 
value  to  value  scrap  is,  in  fact, 
consistent. 

Comment  5:  Ehmmation  of  Small 
Quantities 

Luoyang  and  ZCCBC  argue  that  the 
Department  should  eliminate  from  its 
calculations  of  cup  and  cone  values  data 
on  two  monthly  shipments,  January 
1998  and  May  1998,  that  were  of  small 
import  quantity  and  "whose  per-unit 
value  is  substantially  different  ' — higher 
in  this  case — "from  the  per-unit  values 
of  the  larger  quantity  imports  of  that 
product  from  other  countries." 
According  to  the  respondents,  the  CIT 
has  recently  noted  that  this  is  the 
Department's  established  administrative 
practice.  See  Shake  proof  Assembly 
Component  Dixision  of  Illinois  Tool 
Works  Inc.  v.  United  States,  Slip  Op. 
99-70,  at  11  {"Shakeproof).  Heavy 
Forged  Hand  Tools.  Finished  or 
Unfinished,  With  or  Without  Handles, 
from  the  People's  Republic  of  China, 
Final  Results  of  Administrative  Reviews, 
62  FR  11813  (March  13,  1997)  and 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished.  From 
Romania.  Final  Results  of  Antidumping 
Dutv  Administrative  Review,  62  FR 
37194  (Julv  11,  1997), 
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Petitioner  agrees  with  the  respondents 
that  the  Department's  normal  practice, 
which  has  been  upheld  by  the  CIT  in 
Shakeproof,  is  to  eliminate  from  the 
calculation  imports  from  market- 
economy  countries  that  were  made  in 
small  quantities.  However,  petitioner 
notes  that  this  practice  is  to  exclude 
small  quantity  imports  from  certain 
countries  as  a  whole  when  their  prices 
appear  aberrational  in  comparison  with 
imports  from  other  countries,  not 
selected  monthly  entries  from  a  certain 
country.  See  Shakeproof.  Furthermore, 
if  the  Department  excludes  entries  for 
these  two  months  because  they  were  too 
high,  by  the  same  reasoning  the 
Department  should  also  exclude  export 
prices  in  two  other  months,  August 
1997  and  March  1998,  because  they  are 
lower  than  the  average  price 

Department's  position:  Because  we 
are  no  longer  using  Japanese  export  data 
to  Indonesia  to  value  steel  used  in  the 
production  of  cups  and  cones,  it  is  no 
longer  necessary  to  address  these 
conmients. 

Comment  6:  Elimination  of  May  1998 
Data 

Luoyang  and  ZCCBC  argue  that  the 
May  1998  data  used  in  cup  and  cone 
calculations  that  was  derived  from 
Japanese  exports  to  Indonesia  should  be 
excluded  from  the  calculations  because 
some  or  all  of  these  exports  probably 
entered  Indonesia  after  the  end  of  the 
POR.  Thus,  these  values  would  not 
represent  values  during  the  FOR. 

Petitioner  disagrees  with  this 
argument,  indicating  that  there  is  no 
prior  practice  on  this  issue.  Petitioner 
states  that  the  issue  is  not  the  precise 
timing  of  when  the  factor  values  occur, 
but  whether  the  values  represent 
reasonably  contemporaneous  factor 
values  in  the  surrogate  market.  Thus, 
there  would  be  no  reason  to  exclude 
shipments  made  during  the  last  month 
of  the  POR. 

Department's  position:  Because  we 
are  no  longer  using  Japanese  export  data 
to  Indonesia  to  value  steel  used  in  the 
production  of  cups  and  cones,  this 
argument  is  no  longer  applicable. 

1(b)  Labor  Valuation 

Comment  7:  The  Regression-Based  Wage 
Rate  Should  Be  Adjusted  Upwards 

Petitioner  argues  that  the  Department 
should  adjust  the  regression-based  wage 
rate  upwards  to  reflect  a  fully-loaded 
labor  cost.  Petitioner  contends  that  the 
use  of  wages  as  the  basis  for  valuing 
labor  substantially  understates  the  cost 
of  labor  to  the  manufacturer  because 
wage  rates  do  not  include  all  labor  costs 
such  as  welfare  fund  payments. 


unemployment  taxes  and  health  care 
costs.  In  support  of  its  argument, 
petitioner  refers  to  the  International 
Labor  Organization's  1998  Yearbook  of 
Labor  Statistics  ("YLS"].  Petitioner 
notes  that,  in  addition  to  the  data  on 
"manufacturing  wages"  which  the 
Department  used  for  its  regression 
analysis,  the  YLS  also  contains  a 
separate  section  on  "labor  costs"  that 
includes  the  cost  of  employee  benefits 
not  capt\ired  in  the  "manufacturing 
wages  "  section.  According  to  petitioner, 
this  information  shows  that  labor  costs 
were  67  percent  higher  than  the  wage 
rates  used  by  the  Department. 

Petitioner  further  notes  that  these 
expenses  are  not  captured  in  the 
Department's  overhead  and  SG&A  ratios 
because  the  Indian  bearing  companies 
report  expenditiires  associated  with 
labor  separately  from  other  expenses. 
Therefore,  the  Department  should 
recalculate  its  regression  analysis  using 
the  "labor  costs"  reported  in  the  YLS, 
thereby  computing  a  fully-loaded  labor 
rate. 

The  respondents  contend  that  the 
Department  properly  applied  the 
regression-based  wage  rate  as  provided 
in  section  351.408(c)(3)  of  its 
regulations.  The  respondents  further 
argue  that  inclusion  of  other  labor  costs 
would  distort  the  Department's 
valuation  of  labor  because  Chinese 
producers  do  not  incur  the  same  labor 
costs  as  market  economy  producers. 

Department's  Position:  Our 
regulations  at  section  351.408(c)(3)  state 
that  "the  Secretary  will  use  regression- 
based  wage  rates  reflective  of  the 
observed  relationship  between  wages 
and  national  income  in  market  economy 
countries."  Therefore,  to  value  the  labor 
inputs  in  both  reviews,  we  applied  the 
PRC  regression-based  wage  rate 
published  by  the  Import  Administration 
on  its  website,  which  was  last  revised  in 
May  1999. 

With  respect  to  petitioner's  argument, 
we  disagree.  The  YLS  states  that  the 
wage  rates,  used  to  calculate  the 
regression  analysis  are  comprehensive 
wage  rates  which  also  includes 
overtime,  bonuses,  holiday  pay, 
incentive  pay,  pay  for  piecework,  and 
cost-of-living  allowances.  See 
Magnesium  from  the  People's  Republic 
of  China,  Final  Results  of  Antidumping 
Duty  New  Shipper  Administrative 
Review.  63  FR  3085,  3091  (January  21, 
1998).  Thus,  for  purposes  of  these  final 
results,  we  have  not  adjusted  the 
regression-based  wage  rate  used  in  the 
preliminary  results. 


1(c)  Overhead,  SG&A  and  Profit 

Comment  8:  Excluding  Asian  Bearing 
Company  and  National  Engineering 
Company 

Premier  and  Weihai  state  that  the 
Department  properly  excluded  the 
companies  Asian  Bearing  and  National 
Engineering  Company  ("NEI")  from  the 
list  of  Indian  bearings  producers 
utilized  for  calculating  the  overhead, 
SG&A  and  profit  ratios  because  the 
reporting  methodology  used  by  these 
two  companies  is  inconsistent  with  the 
Indian  GAAP  standards  used  by  the 
remaining  six  companies. 

Petitioner  contends  that  there  is  no 
evidence  that  the  accounting  policies  of 
Asian  Bearing  and  NEI  are  inconsistent 
with  the  methodology  used  by  the  other 
six  Indian  producers.  Therefore,  the 
Department  should  include  the  financial 
information  of  Asian  Bearing  and  NEI 
into  its  calculation  of  overhead,  SG&A 
and  profit.  Petitioner  further  argues  that 
incorporating  the  financial  data  of  all 
eight  Indian  bearings  producers  more 
acciirately  represents  the  range  of 
operating  results  that  may  be  expected 
of  bearings  producers  in  China,  which  is 
consistent  with  the  Department's 
surrogate  methodology. 

Department's  Position:  We  disagree 
with  petitioner  and  have  excluded  the 
data  for  Asian  Bearing  and  NEI  in 
calculating  surrogate  overhead,  SG&A 
and  profit  ratios  because,  according  to 
the  Auditor's  Reports,  the  methodology 
used  in  recording  and  reporting  the 
financial  condition  of  these  two 
companies  appears,  in  certain  instances, 
to  be  inconsistent  with  the  methodology 
(i.e..  Indian  GAAP)  used  by  the 
remaining  six  companies. 

In  this  review,  the  Auditor's  Report 
included  with  Asian  Bearing's  1997-98 
financial  statements  expresses  a  clear 
reservation  about  how  certain  interest 
expenses  (with  their  corresponding 
effects  on  depreciation  and  other 
expenses)  have  been  reported,  noting 
that  the  methodology  is  not  in 
accordance  with  accounting  principles 
recommended  by  the  Institute  of 
Chartered  Accountants  of  India.  The 
Auditor's  Report  also  notes  that  Asian 
Bearing  continues  to  be  a  "sick" 
company  as  defined  by  India's  Sick 
Industrial  Companies  Act.  Likewise,  the 
auditors'  endorsement  of  NEI's  1997-98 
Financial  Statements,  as  contained  in 
the  Auditor's  Report,  includes 
qualifications  regarding  the  company's 
treatment  of  various  overhead  and 
SG&A  expenses.  As  in  TRBs  10,  the 
qualifications  indicate  that  the 
treatment  of  these  expenses  is  not 
consistent  with  Indian  GAAP. 


Comment  li 
(Gain)  on  Fi 
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rs  more 


Given  these  significant  differences,  it 
would  be  incongruous  to  combine  the 
reported  data  of  all  eight  companies. 

Comment  9:  The  Department  Should 
Recalculate  Surrogate  Factory  Overhead 
and  SG&A 

Luoyang  and  ZCCBC  argue  that  in 
order  to  be  consistent  with  the 
methodology  applied  in  other  NME 
proceedings,  the  Department  should 
calculate  overhead  and  SG&A  expenses 
as  a  percentage  of  total  cost  of 
manufacturing  ("COM"),  citing  to  Heavy 
Forged  Hand  Tools.  Finished  and 
Unfinished.  With  or  Without  Handles. 
From  the  People's  RepubHc  of  China: 
Final  Results  and  Partial  Recession  of 
Antidumping  Administrative  Reviews. 
64  FR  43659.  43671  (August  11,  1999) 
and  Certain  Helical  Spring  Lock 
Washers  from  the  People's  Republic  of 
China:  Preliminary  Results  of 
Antidumping  Dutv  Administrative 
Review.  64  FR  37743.  37744  (Julv  13, 
1999). 

Petitioner  contends  that  the  issue  to 
be  addressed  is  whether  the 
denominator  used  in  the  Dppartmenfs 
calculation  of  the  overhead  and  SG&A 
ratios  represents  the  same  expenses  to 
which  the  ratios  are  applied  According 
to  petitioner,  the  Department's 
calculation  methodologv  is  reasonable 
because  the  respondents  are  unable  to 
demonstrate  a  flaw  in  our  calculation 
methodology. 

Department's  Position:  Although  we 
agree  with  respondents  that  we  will 
normally  calculate  overhead  and  SG&A 
expenses  as  a  percentage  of  COM.  we 
have  modified  our  methodologv  with 
respect  to  this  proceeding  because  we 
are  unable  to  separately  value  the  direct 
and  indirect  labor  expenses  reported  by 
the  Indian  producers.  Therefore,  we 
used  the  average  of  the  Indian 
producers'  reported  data  with  respect  to 
the  numerator  (reported  overhead  and 
SG&A  expenses)  and  the  denominator 
(direct  input  costs  excluding  labor),  thus 
yielding  internally  consistent  ratios. 
These  ratios,  when  multiplied  bv  our 
calculated  FOP  values,  constitute  the 
best  available  information  concerning 
overhead  and  SG&A  expenses  that 
would  be  incurred  by  a  PRC  bearings 
producers  given  such  FOP  data. 

Comment  10:  Excluding  ".\'et  Loss 
(Gain I  on  Fixed  Assets  Sold" 

Premier  and  Weihai  contend  that  the 
Department  improperly  included  the 
categorv'  "Net  Loss  (Gain)  on  Fixed 
Assets  Sold"  as  an  element  of  overhead 
They  argue  that  this  category'  should  be 
excluded  from  overhead  expenses 
because  these  losses  (gains)  are  incurred 


independent  of  manufacturing  or  selling 
activities. 

Petitioner  notes  that  the  Department 
has  specifically  rejected  the 
respondents'  argument  in  previous 
reviews.  See.  e.g..  TRBs  10.  Further, 
petitioner  argues  that  the  respondents 
have  failed  to  provide  any  new  evidence 
or  argument  that  should  persuade  the 
Department  to  change  its  position. 

Department's  Position:  We  agree  with 
Petitioner  that  the  "Net  Loss  (Gain)  on 
Fixed  Assets  Sold"  should  be  included 
in  the  calculation  of  the  overhead  ratio. 
As  discussed  in  TRBs  10.  the 
Department  has  addressed  tliis  issue 
previously  in  TRBs  8.  In  that  review,  we 
stated  that  losses  "  *   *   *  incurred  in 
selling  fixed  assets  used  to  manufacture 
merchandise  clearly  (are)  related  to 
manufacturing  activities."  See  TRBs  8  at 
62  FR  6184.  This  is  so  because  "Net 
Loss  (Gain)  on  Fixed  Assets  Sold" 
identifies  the  relevant  capital  cost  of  the 
assets  used  in  manufacturing,  and 
therefore,  as  with  depreciation,  this  line 
item  should  be  included  in  overhead. 
Accordingly,  we  have  continued  to 
include  this  category  in  our  overhead 
calculation  for  the  final  results. 

Comment  1 1 .  Excluding  'Other 
Expenses"  from  Factory  Overhead  and 
SG&A  Calculations 

Premier  and  Weihai  argue  that  the 
category  "Other  Expenses"  or 
"Miscellaneous  Expenses"  reported  in 
several  of  the  Indian  producers" 
financial  statements  should  not  be 

inrliiHoH  in  tVio  n\'orV»onr)  or\A  QCS,\ 

calculations  because  there  is  insufficient 
information  to  determine  whether  all  of 
these  expenses  are  related  to  the 
production  of  TRBs. 

Department's  Position:  This  issue  has 
been  raised  in  earlier  reviews,  and  our 
position  remains  unchanged.  As  stated 
in  TRBs  10.  we  cite  to  our  position  on 
this  issue  in  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  or 
Unfinished.  From  the  Republic  of 
Romania:  Final  Results  and  Rescission 
in  Part  of  Antidumping  Duty- 
Administrative  Review.  61  FR  ,51427 
(October  2.  1996)  {-TRBs  from  Romania 
96").  In  that  review,  we  stated,  "[t]he 
Department  generally  does  not  dissect 
the  overhead  rate  on  a  surrogate  country 
and  apply  only  components  relevant  to 
the  producer.  It  is  generally  not  possible 
to  break  the  surrogate  overhead  value 
into  its  individual  components  at  a  level 
of  detail  that  would  be  necessary  to 
value  each  indi\idual  component  of  the 
NME  producer's  overhead.  *   *   * 
Rarelv.  if  ever,  will  it  be  known  that 
there  is  an  exact  correlation  between 
overhead  expense  components  of  the 
NME  producer  and  the  components  of 


the  surrogate  overhead  expenses. 
Therefore,  *  *   *  the  Department 
normally  bases  normal  value  completely 
on  factor  values  from  a  surrogate 
country  on  the  premise  that  the  actual 
experience  in  the  NME  cannot 
meaningfully  be  considered. 
Accordingly,  Department  practice  is  to 
accept  a  valid  surrogate  overhead  rate  as 
wholly  applicable  to  the  NME  producer 
in  question."  See  TRBs  from  Romania 
96.  at  61  FR  51429.  For  these  same 
reasons,  we  have  continued  to  include 
these  other  expenses  in  our  overhead 
and  SG&A  calculations  for  the  final 
results. 

Comment  12:  Commission  Expenses 
Premier  and  Weihai  argue  that  the 
Department  incorrectly  included  "Other 
Commissions"  in  its  SG&A  calculation. 
They  argue  that  this  category  should  be 
excluded  from  SG&A  expenses  because 
these  types  of  expenses  are  either 
valued  directly  (individually)  elsewhere 
in  the  Department's  FOP  calculation 
and  are.  therefore,  double-counted,  or 
are  otherwise  not  applicable  to  the 
Chinese  respondents. 

Department's  Position:  We  disagree 
that  commissions  should  be  excluded. 
In  TRBs  10  we  explained  that 
commissions  are  standard  selling  costs 
and.  as  such,  are  properlv  categorized 
under  SG&A.  See  TRBs  10.  63  FR  63852. 
Whether  PRC  producers  have 
commissioned  sales  staff  is  irrelevant. 
As  discussed  in  our  position  under  the 
previous  comment,  we  cannot  tailor 
surrogate  overhead  or  SG&A  rates  to 
match  the  circumstances  in  the  NME 
country.  Therefore,  for  our  final  results 
we  have  included  all  commission 
expenses  as  peirt  of  SG&A. 

Comment  13:  Excluding  "Consumption 
of  Traded  Goods  "  from  Overhead  Rate 
Calculation 

With  respect  to  the  administrative 
review,  petitioner  argues  that  the 
Department  should  exclude  the  category 
"Consumption  of  Traded  Goods"  from 
the  denominator  in  calculating  the 
factory  overhead  ratio  because  this 
category  includes  items  which  are  only 
pvu-chased  and  sold — but  not 
produced — by  the  Indian  bearings 
producers  and.  therefore,  have  nothing 
to  do  with  the  producers'  manufacturing 
operations.  Furthermore,  the  CIT 
recently  instructed  the  Department  to 
exclude  the  purchases  of  traded  goods 
from  the  cost  of  manufacture  with 
respect  to  the  1994-95  administrative 
review  of  TRBs  because  "Commerce 
failed  to  demonstrate  how  these  already 
manufactured  goods  constitute  a 
material  cost  incurred  in  manufacturing 
the  subject  merchandise."  See  Timken 
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V.  U.S.  Petitioner  notes  tliat  the 
Department  followed  this  ruling  in  the 
preliminary'  results  of  the  new  shipper 
review. 

Luoyang  and  ZCCBC  argue  that  any 
adjustment  to  the  'Consumption  of 
Traded  Goods"  category'  should  be 
accompanied  by  a  downward 
adjustment  to  the  profit  ratio  because 
the  sale  of  "traded  goods"  is  a  source  of 
revenue  for  Indian  bearing  producers. 

Department's  Position:  We  disagree 
that  we  should  exclude  "Consumption 
of  Traded  Goods"  from  the  direct  input 
costs  calculated  for  the  Indian  bearings 
producers.  Although  the  CIT  did 
instruct  the  Department  to  exclude  the 
purchases  of  traded  goods  from  the  cost 
of  manufacture  with  respect  to  the 
1994-95  administrative  review  of  TRBs 
in  Timken  v   U.S  ,  that  ruling  is  not  yet 
final.  Thus,  we  are  not  compelled  to 
apply  the  court-directed  methodology  in 
these  reviews. 

We  further  note  that  we  excluded 
"Consumption  of  Traded  Goods"  from 
our  direct  input  costs  calculation  in  the 
preliminary  results  of  the  new  shipper 
review.  Again,  because  Timken  v.  U.S. 
ruling  is  not  yet  final,  we  have  revised 
our  preliminjiry  calculations  to  include 
the  traded  goods  amount  in  direct  input 
costs. 

Comment  14:  Power  Should  Not  Be 
Classified  As  A  Direct  Cost 

Premier  and  Weihai  note  that  in  TRBs 
B  the  Department  properly  classified 
power  and  fuel  as  an  element  of 
overhead  rather  than  as  a  direct  material 
input.  Accordingly,  the  Department 
should  revise  its  preliminary  overhead 
and  SG&A  calculations  to  comply  with 
past  precedent. 

Petitioner  counters  that  section 
773(c)(3)  of  the  Act  requires  that  the 
Department  separately  identify,  quantify 
and  value  all  'energy  and  utilities 
consumed"  in  producing  subject 
merchandise.  Petitioner  contends  that, 
given  the  statutory  language,  there  is  no 
basis  for  allocating  electricity  usage 
between  direct  costs  and  other 
activities.  Furthermore,  petitioner  notes 
that  in  TRBs  8  the  respondents  had  not 
reported  their  energy  consumption  and. 
therefore,  this  factor  could  not  be 
properly  valued  as  required  by  the 
statute. 

Department's  Position:  As  noted  by 
petitioner,  our  treatment  of  electricity  in 
this  case  can  be  distinguished  from 
TRBs  8.  where  we  incorporated  the 
consumption  of  energy  as  part  of 
overhead.  The  present  case  is  distinct 
because  we  have  been  able  to  quantify 
and  value  energy  as  a  factor  input. 
Therefore,  we  have  not  altered  our 


calculation  methodology  for  these  final 
results.  See  TRBs  10,  63  FR  63858. 

Comment  15:  Reliability  of  Market- 
Economy  Input  Prices 

The  petitioner  argues  that  because  the 
price  structure  of  China's  domestic 
market  is  distorted  by  pervasive 
government  intervention,  imports  into 
China  are  unreliable  indicators  of 
market  values.  According  to  the 
petitioner,  in  order  for  many  market- 
economy  exporters  to  compete  in  China, 
they  must  lower  their  prices  to  levels 
below  world-market  price  levels.  In 
light  of  the  above,  the  petitioner  states 
that  the  Department  should  be  "extra 
cautious"  in  accepting  any  value  based 
on  purchases  by  an  NME  producer. 
Thus,  the  petitioner  argues  that  the 
Department  should  assume  that  imports 
from  market-economy  countries  are  not 
reliable  market  values  unless  there  is 
evidence  that  such  values  are  otherwise 
consistent  with  world-market  prices. 

The  petitioner  further  argues  that  the 
Act  does  not  compel  the  Department  to 
use  market-economy  prices  of  direct 
imports  when  valuing  the  factors  of 
production.  Rather,  the  petitioner  notes 
that,  based  on  the  distortive  nature  of 
the  Chinese  economy,  import  prices 
paid  by  Chinese  producers  are  not 
necessarily  the  best  available 
information  concerning  the  valuation  of 
factors.  Citing  to  Sigma  Corp.  v.  United 
States  (117  F.3d  1401.  1408  (Fed.  Cir. 
1997)),  the  petitioner  notes  that  the 
Federal  Circuit  held  that  the  Department 
must  use  a  methodology  that  produces 
"reasonably  accurate  estimates  of  the 
true  value  of  the  factors  of  production." 
According  to  the  petitioner,  the 
Department  should  not  assume  that  a 
price  paid  in  market-economy  currency 
to  a  market-economy  producer  is  a 
reasonably  accurate  estimate  of  the  true 
value  of  the  factor  of  production.  The 
petitioner  contends  that  such  values 
should  be  scrutinized  to  the  same 
degree  that  the  Department  examines 
possible  surrogate  values. 

Lastly,  the  petitioner  notes  that  even 
if  the  Department  uses  market-economy 
prices  of  direct  imports  to  value  factors 
of  production,  the  Department  should 
not  use  such  prices  to  value  a  larger 
volume  of  inventory  than  such 
purchases  actually  represent. 

Premier,  Weihai,  and  Luoyang  argue 
that  market-based  prices  actually  paid 
by  respondents  for  imported  inputs 
constitute  the  most  accurate 
representation  of  the  respondents'  cost 
and  should  be  used  to  value  the  inputs. 
According  to  Premier  and  Weihai,  the 
Department's  policy  to  use  such  prices 
is  consistent  with  the  Act,  which  states 
that  the  'valuation  of  the  factors  of 


production  shall  be  based  on  the  best 
available  information  regarding  the 
values  of  such  factors  in  a  market 
economy  country  or  countries 
considered  to  be  appropriate  by  the 
administering  authority,"  and  with 
Lasko  Metal  Products  v.  U.S.  (43  F.3d 
1442.  1446  (Fed.  Cir.  1994))  ["Lasko"). 
in  which  the  Federal  Circuit  held  that 
"where  we  can  determine  that  an  NME 
producer's  input  prices  are  market 
determined,  accuracy,  fairness,  and 
predictability  are  enhanced  by  using 
those  prices."  Therefore.  Premier  and 
Weihai  argue  that  the  Department 
should  continue  to  use  the  actual  prices 
of  direct  imports  to  value  such  inputs 
because  the  best  available  information  is 
market-driven  prices  and  costs. 

Premier  and  Weihai  find  the 
petitioner's  argument  concerning  NME 
distortion  of  prices  for  direct  imports  to 
be  without  merit  because,  according  to 
the  respondents,  the  petitioner  has  not 
explained  how  the  alleged  distortions  in 
the  Chinese  domestic  economy  can 
impact  prices  offered  in  third  countries. 
Premier  and  Weihai  also  note  that 
similar  arguments  were  made  to  the 
Department  in  its  recent  rulemaking  for 
the  new  regulations  and  the  Department 
rejected  such  argiunents  in  light  of  the 
increased  accuracy  achieved  by  using 
prices  paid  by  NME  producers  to 
market-economy  suppliers.  See 
Antidumping  Duties;  Countervailing 
Duties,  62  FR  27296.  27366  (May  19, 
1997)  {"Final  Rule"). 

Luoyang  notes  that  the  Department 
acted  consistently  with  its  regulations 
when  it  used  the  producer  import  price 
to  value  the  entire  factor  input  even 
though  the  imported  input  reflected  less 
than  100  percent  of  the  factor  input 
used.  In  support  of  its  argument, 
Luoyang  cites  Certain  Helical  Spring 
Lock  Washers  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  61794,  61796  (November 
19, 1997)  and  the  Draft  Final  Results  of 
Redetermination  On  Remand  Pursuant 
to  Shakeproof  Assembly  Components 
Division  of  Illinois  Tool  Works,  Inc.  v. 
United  States,  Court  No.  97-12-02066 
(September  9,  1999). 

Department's  Position:  In  accordance 
with  our  established  practice  and  our 
regulations,  we  are  continuing  to  use  the 
actual  prices  of  directly  imported  steel 
to  value  steel  inputs  because  these 
prices  represent  the  actual  market-based 
prices  incurred  in  producing  the  subject 
merchandise  and,  as  such,  are  the  most 
accurate  and  appropriate  values  for  this 
particular  factor  for  the  purpose  of 
calculating  NV.  As  noted  by  the 
respondents,  this  practice  has  been 
affirmed  in  court  decisions,  such  as 
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Lasko.  and  is  codified  in  our  regulations 

at  section  351.408(c)(1). 

As  noted  in  our  Final  Rule,  while  we 
do  not  view  the  Lasko  decision  as 
permitting  us  to  use  distorted  prices,  we 
believe  that  the  Court's  emphasis  on 
"accuracy,  fairness  and  predictability" 
provides  us  with  the  ability  to  rely  on 
prices  paid  by  NME  producers  to 
market-economy  suppliers  in  lieu  of 
using  surrogate  values.  Sep  Final  Rule  at 
62  FR  27366.  We  disagree  with  the 
petitioner  that  imports  into  China  are 
unreliable  indicators  of  market  values 
because  Chinas  domestic  market  is 
distorted  by  government  inter\'ention. 
While  Chinas  NME  status  indicates  that 
domestic  prices  in  China  are  unreliable, 
there  is  no  evidence  that  domestic 
distortions  impact  the  price  at  which 
market-economy  suppliers  would  offer 
products  for  sale  to  Chinese  producers. 
We  have  no  reason  to  assume  that,  when 
dealing  with  Chinese  importers,  market- 
economy  suppliers  ignore  rules  of 
supply,  demand,  and  profit-seeking 
behavior  within  a  competitive  world 
market. 

Even  if  we  were  to  accept  the 
petitioner's  argument  that  excess  steel 
supply  in  China  leads  foreign 
competitors  to  "dump"  steel  on  the 
Chinese  market,  the  petitioner  has  not 
presented  evidence  that  there  is  an 
excess  supply  of  the  particular  type  of 
steel  used  in  the  production  of  TRBs  nor 
evidence  that  such  excess  supply 
somehow  renders  the  steel  prices  being 
offered  to  certain  Chinese  TRB 
producers  by  market-economv  suppliers 
unreliable.  There  are  a  varietv  of  reasons 
for  setting  a  particular  price  higher  or 
lower  than  a  world  benchmark  in  an 
arms  length  transaction.  In  examining 
actual  sales  between  private  parties,  the 
Department  would  have  to  be  convinced 
by  evidence  on  the  record  that  the 
particular  sale  in  question  was  in  some 
way  unrepresentative  of  market- 
economy  forces.  For  example,  we  would 
be  willing  to  disregard  a  price  paid  bv 
ail  NME  producer  to  a  market-economv 
supplier  if  the  quantitv  of  the  input 
purchased  in  a  given  transaction  is.  for 
example,  less  than  the  volume  that 
would  normally  be  traded.  Where  the 
transaction  is  not  in  commercial 
quantities,  the  price  may  not  be  truly 
representative  of  a  market  price. 

Comment  16:  Use  of  Market-Economy 
Input  Prices  Obtained  by  Trading 
Companies 

Premier  and  Luoyang  argue  that. 
consistent  with  the  Departments 
findings  in  TRBs  10  at  63  FR  63854  and 
the  Final  Results  of  Redetermmation 
Pursuant  to  Court  Remand  (August  31 . 
1998),  Olympia  Indus..  Inc.  v.  United 


States.  Slip  Op.  98-49  (April  17,  1998) 
["Olympia  II").  the  Department  should 
use  import  prices  paid  by  PRC  trading 
companies  as  surrogate  data.  Premier 
and  Luoyang  argue  that  the 
Department's  determination  in  TRBs  10 
supports  the  contention  that  market- 
based  prices  actually  paid  by  C^hinese 
producers  for  imported  steel  constitute 
the  most  accurate  representation  of  the 
producer's  cost  of  steel  and,  thus, 
should  be  used  as  surrogate  data  to 
value  all  steel  inputs.  Premier  and 
Luoyang  note  that  both  the  courts,  in 
cases  such  as  Lasko.  and  the  Department 
have  found  that  market-economy  input 
prices  of  direct  imports  are  the  most 
appropriate  and  accurate  basis  for 
determining  the  values  of  the  inputs 
used. 

With  respect  to  trading  companv 
import  prices.  Premier  and  Luoyang  cite 
to  the  Department's  statement  in  the 
tenth  review  in  which  it  said  that  the 
question  is  "whether  trading  company 
import  prices,  as  alternate  surrogate 
data,  are  preferable  to  surrogate  data 
from  a  market-economy  countr\'  that  is 
a  significant  producer  and  at  a  level  of 
comparable  economic  development" 
and  notes  that  in  the  tenth  review  the 
Department  did  use  trading  companv 
prices  as  alternate  surrogate  data. 
Luoyang  notes  that  in  Olympia  II  and  as 
followed  in  TRBs  10.  the  Department  set 
forth  criteria  to  be  used  in  evaluating 
whether  alternate  surrogate  values 
would  be  used  Luoyang  specifically 
cites  to  the  Department's  statement  in 
TRBs  10  in  which  it  said,  "To  assess  the 
reliability  of  the  Chinese  trading 
company's  steel  prices,  we  have 
examined  the  factors  outlined  in  the 
Olympia  II  remand:  (1)  The  value  and 
volume  of  steel  imports.  (2)  the  type  and 
quantity  of  the  imported  steel,  and  (3) 
consumption  of  imported  steel  bv  the 
NME  producer."  See  TRBs  JO  at  63  FR 
63854.  In  the  current  case.  Luovang 
argues  that  the  Department  must  apply 
these  same  criteria  to  determine 
whether  the  trading  company's  steel 
imports  meet  the  Department's 
standard.  According  to  Luovang.  the  fact 
that  a  trading  company  rather  than  the 
producer  is  the  importer  should  make 
no  difference  in  determining  the  best 
surrogate  value  because  the  price  paid 
for  the  actual  input  has  to  be  considered 
as  the  "best  available  information." 

The  petitioner  argues  that  the  record 
does  not  indicate  that  the  prices  of 
trading  company  imports  were  market 
determined.  As  discussed  in  Comment 
15:  Reliability  of  Market-Economv  Input 
Prices,  the  petitioner  notes  that  even 
market  econom\  countries  do  not 
necessarily  trade  with  China  on  a 
market-economy  basis.  According  to  the 


petitioner,  the  presence  of  a  Chinese 
trading  company  as  an  intermediarv 
adds  further  elements  of  distortion.  As 
examples,  the  petitioner  notes  that  in  a 
market  economy  a  trading  company 
would  add  a  markup  and  would  get  a 
different  price  than  a  producer  because 
of  its  ability  to  purchase  in  volume  for 
the  needs  of  several  producers.  The 
petitioner  argues  that  the  Department 
would  not  be  taking  these  differences 
into  account  if  it  used  the  price  between 
the  trading  company  and  the  market- 
economy  supplier.  Fiulhermore,  the 
petitioner  argues  that  in  the  absence  of 
evidence  that  a  sale  to  a  trading 
company  is  a  bona  fide  arm's  length 
transaction,  the  Department  should  not 
regard  the  price  of  that  sale  as  a  reliable 
surrogate  value  and  that,  even  if  this 
requirement  were  met.  a  reasonable 
markup  should  be  added  to  reflect  the 
trading  company's  expenses  and  profit. 

Department's.  Position:  For  inputs  that 
were  purchased  through  a  trading 
company,  we  have  not  used  the  Chinese 
trading  company  values,  as  requested  by 
respondents.  Instead,  we  used  surrogate 
values  from  the  appropriate  market 
economy  country. 

We  recognize  that  in  Olympia  (Slip 
Op.  99-18),  the  Court,  in  dicta,  stated 
that  Commerce  must  test  the  reliability 
of  the  trading  company  value  in  order 
to  determine  whether  it  comprises  the 
best  available  information  for  purposes 
of  the  FOP  calculation.  However, 
Commerce  respectfully  disagrees  with 
the  Court's  interpretation  of  the  statute. 
As  we  stated  in  our  the  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand  of  Olvmpia  Indus..  Inc.  v. 
United  States.  Slip.  Op.  98-49  (April. 
17,  1998),  page  6.  nothing  in  the  Lasko 
decision  alters  the  statutory'  mechanism 
for  selection  of  surrogate  values.  In 
Lasko,  the  Court  merely  recognized  that, 
where  the  actual  cost  to  the  producer 
was  a  market  economy  price  (and  paid 
in  a  market  economy  currency),  the 
actual  cost  to  the  producer  was  better 
information  than  a  surrogate  value.  See 
Lasko.  43  F.3d  at  1446.  The  selection  of 
surrogate  values  is  governed  by  section 
773(c)(4)  of  the  Act,  which,  as  discussed 
above,  establishes  a  preference  for 
values  from  a  comparable  market 
economy  that  is  a  significant  producer 
of  comparable  merchandise.  Had 
Congress  intended  a  preference  for 
using  import  prices  into  the  NME  as 
svuTogate  values,  it  could  easily  have 
stated  this  preference. 

For  these  reasons,  we  continue  to 
apply  values  from  the  selected  surrogate 
countries  instead  of  Chinese  trading- 
company  values  in  this  review, 
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Comment  1 7:  Premier  Has  Acted  to  the 
Best  of  Its  Ability 

Premier  argues  that  the  Department's 
use  of  adverse  facts  available  in  the  AR 
Preliminary-  Results,  because  it  was 
unable  to  supply  information  from  its 
unaffiliated  suppliers,  was  not 
appropriate:  nor  was  it  consistent  with 
the  Department's  past  treatment. 
Premier  argues  that,  despite  its 
incomplete  questionnaire  response,  it 
has  cooperated  to  the  best  of  its  ability. 
Premier  notes  that  it  has  provided 
evidence  of  its  attempts  to  contact  its 
suppliers  in  order  to  acquire  FOP  data 
and  has  also  documented  its  suppliers' 
refusal  to  provide  the  requested  FOP 
data.  Premier  further  explains  that  its 
suppliers  directly  compete  with  Premier 
for  sales  of  TRBs  and  that  their 
reluctance  to  provide  a  competitor  with 
sensitive  production  data  does  not 
indicate  that  Premier  has  acted  in  a  non- 
cooperative  manner. 

Premier  suggests  that  because  this 
concrete  evidence  is  now  on  the  record. 
Premier  has  proven  that  it  acted  to  the 
best  of  its  ability  in  cooperating  with  the 
Department  in  this  review  and. 
therefore,  should  not  be  adversely 
treated  in  the  application  of  facts 
available.  According  to  Premier,  its 
actiot>s  in  this  review  are  identical  to 
those  in  TRBs  8  where  Premier 
cooperated  with  the  Department,  yet 
was  unable  to  provide  FOP  data  for  all 
of  its  sales.  The  Department  should, 
therefore,  not  resort  to  an  adverse  rate 
for  those  sales  not  covered  by  the  FOP 
data  supplied  by  Premier.  Premier 
suggests  that  the  Department  apply  a 
weighted-average  margin  calculated 
from  those  U.S.  sales  for  which 
acceptable  data  was  reported  by 
Premier  Alternatively.  Premier  urges 
the  Department  to  use  the  methodology 
from  TRBs  8  in  which  the  Department 
applied  a  simple  average  of  the  margins 
calculated  for  the  other  respondent 
companies. 

Petitioner  insists  that  the  Department 
rely  upon  adverse  facts  available  when 
substantial  data  are  missing  for  a 
particular  respondent,  as  in  the  case  of 
Premier.  Accordingly,  petitioner 
contends  that  Premier  should  not  be 
allowed  to  select  and  apply  FOP  data 
provided  by  other  respondents  to  those 
sales  which  Premier  was  unable  to 
obtain  FOP  data.  Although  it  may  be 
correct  that  there  is  little  variation  in 
factor  utilization  rates  among  TRB 
producers  from  which  the  Department 
has  received  FOP  data,  petitioner  notes 
that  the  Department  has  never  been  able 
to  obtain  a  complete  list  of  TRB 
producers  in  China,  much  less  FOP  data 
from  all  of  Premier's  suppliers. 


Therefore,  there  is  no  basis  for  the 
Department  to  assume  that  the 
similarity  it  found  among  the  relatively 
few  respondents  who  submitted  FOP 
data  also  apply  to  the  entire  and  largely 
unknown  universe  of  Chinese  TRB 
producers. 

Petitioner  further  argues  that  the 
method  accepted  by  the  Department  at 
the  preliminary  determination  allows 
Premier  to  select  the  data  it  will  supply 
and  exclude  from  the  review  any 
suppliers  whose  costs  are  higher  than 
those  reported  by  other  respondents. 
Petitioner  suggests  that  the  Department 
should  create  an  incentive  for  Premier's 
suppliers  to  come  forward  in  the  future 
by  applying  an  adverse  rate  to  those 
sales  that  are  not  represented  by  FOP 
data.  If  an  adverse  rate  was  applied  to 
these  producers,  it  would  encourage 
them  to  come  forward  in  the  future  and 
supply  the  factor  values.  Thus,  for  those 
sales  in  which  Premier's  supplier  did 
not  report  FOP  data,  the  Department 
should  apply  adverse  facts  available  or. 
alternatively,  use  the  highest  normal 
value  calculated  from  other 
respondents'  FOP  data  for  that  specific 
model  number. 

Department's  Position:  We  are 
continuing  to  apply  a  partial  adverse 
facts  available  rate  to  Premier's  U.S. 
sales  that  are  lacking  cf)rresponding 
FOP  data.  Section  776(b)  of  the  Act 
provides  that  an  adverse  inference  may 
be  used  when  a  party  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  Furthermore,  section 
351.308  of  the  Department's  regulations 
states  that  the  Secretary  may  make 
determinations  on  the  basis  of  the  facts 
available  on  the  record  if  "an  interested 
party  or  any  other  person  withholds  or 
fails  to  provide  information  requested  in 
a  timely  manner  and  in  the  form 
required  or  significantlv  impedes  a 
proceeding"  (Final  Rule.  62  FR  27408). 

In  this  case,  we  determine  that 
Premier  has  not  acted  to  the  best  of  its 
ability.  Premier  was  unable  to  provide 
letters  from  all  of  its  suppliers 
responding  to  Premier's  request  for 
information.  Instead,  it  relies  heavily  on 
an  affidavit  from  its  marketing  executive 
stating  that  he  had  contacted  the 
companies  listed  in  Premier's  response. 
Moreover,  Premier  submitted 
contradictory  information  about  its 
suppliers.  Taking  into  account  that  this 
is  the  eleventh  review  of  the 
antidumping  order  on  TRBs  from  the 
PRC,  and  that  Premier  has  participated 
in  several  reviews,  we  find  that  Premier 
has  not  acted  to  the  best  of  its  ability. 

Furthermore,  Premier's  suppliers  are 
interested  parties,  and  those  who  failed 
to  provide  factors  of  production  have 


not  acted  to  the  best  of  their  ability. 
Their  failure  to  provide  factors 
information  prevented  the  Department 
from  calculating  dumping  margins 
accurately,  thus  undermining  the 
antidumping  duty  law. 

For  these  reasons,  the  Department 
finds  that  applying  adverse  facts 
available  is  appropriate.  Therefore,  as  in 
the  AR  Preliminary  Results,  we  are 
applying  a  rate  of  25.56  percent  ad 
valorem  to  Premier's  U.S.  sales  for 
which  factors  data  was  not  provided. 

Comment  18:  Premier's  Marine 
Insurance  and  International  Freight 
Expenses 

Premier  claims  that  the  Department 
incorrectly  deducted  amounts  for 
international  freight  and  marine 
insurance  for  certain  sales  in  the  AR 
Preliminary  Results.  Upon  the 
Department's  request  Premier  clarified 
that  certain  sales  are  shipped  directly 
from  the  supplying  factory  and  that  the 
cost  of  the  shipment  is  included  in  the 
purchase  of  the  goods  from  the  supplier. 
For  these  sales.  Premier  explains  that  it 
did  not  incur  expenses  for  international 
freight  or  marine  insurance. 
Accordingly,  the  Department  should 
correct  this  error  in  its  final  results. 

Petitioner  argues  that  Premier's  U.S. 
sales  are  based  on  the  prices  charged  by 
Premier  to  its  U.S.  customers  rather  than 
on  prices  paid  by  Premier  to  its 
suppliers.  Petitioner  contends  that  the 
issue  of  whether  Premier  reimbursed  its 
suppliers  for  insurance  and  freight  costs 
is  irrelevant.  The  fact  that  these 
expenses  were  incurred  with  respect  to 
these  transactions  necessitates  that  these 
charges  be  deducted  in  calculating  U.S. 
price. 

Department's  Position:  We  agree  with 
petitioner.  Pursuant  to  section 
772(c)(2)(A)  of  the  Act.  expenses 
associated  with  bringing  the  subject 
merchandise  from  the  original  place  of 
shipment  in  the  exporting  country  to  the 
place  of  delivery  in  the  United  States 
are  deducted  from  EP.  Because 
transportation  expenses  were  incurred 
on  these  sales,  regardless  of  where  in 
the  distribution  channel,  we  deducted 
them  in  calculating  EP. 

Comment  19:  Scrap  Reported  by 
Premier's  Supplier 

Upon  the  Department's  request, 
Premier  clarified  the  scrap  generated  by 
part  type  for  one  of  its  suppliers. 
Accordingly,  the  Department  should 
make  an  adjustment  to  scrap  in  its  final 
results  of  the  administrative  review  with 
respect  to  this  supplier. 

Petitioner  contends  that  the 
Department  cannot  rely  on  information 
which  is  submitted  after  it  is  clear  that 


Comment . 
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no  verification  will  take  place  and, 
therefore,  the  Department  should  not 
make  the  requested  adjustment. 

Department's  Position:  We  agree  with 
Premier  and  have  made  the  necessary 
adjustments  for  purposes  of  our  final 
results.  With  respect  to  the  petitioner's 
comment,  we  note  that,  ahhough  we 
allowed  Premier  to  submit  information 
after  issuing  the  AR  Preliminan-  Results. 
we  did  not  accept  such  information  on 
the  assumption  that  a  verification  would 
not  be  taking  place.  The  Department 
routinely  issues  final  results  without 
verifying  information  submitted  or  even 
expressing  that  a  verification  will  take 
place.  The  criteria  in  using  information 
when  making  a  determination  is  not 
whether  the  partv  in  question  knew  that 
the  information  would  or  would  not  be 
verified  Where  the  Department  elects 
not  to  verif\',  it  will  rely  on  timely 
submitted  information,  unless  there  is 
evidence  that  the  information  is 
unreliable.  In  this  case,  the  information 
submitted  by  Premier  was  timelv  and 
there  is  no  evidence  to  suggest  the 
information  is  unreliable.  Thus,  it  is 
appropriate  to  rely  on  this  data  in  our 
calculation. 

Comment  20:  Labor  Reported  by 
Premier's  Supplier 

Premier  claims  that  the  Department 
incorrectly  double-counted  the 
unskilled  labor  reported  for  one  of  its 
suppliers  during  the  administrative 
review  period  Prem.ier  e.xnlains  that  it 
has  corrected  the  data  submitted  on 
unskilled  labor  with  respect  to  this 
supplier  and,  therefore,  the  Department 
should  correct  its  error  for  the  final 
results. 

Petitioner  contends  that  Premier's 
argument  should  be  disregarded  because 
it  submitted  the  new  labor  data  after  the 
preliminary  results  and  then  waited  to 
identify-  this  error  in  its  case  brief 
Petitioner  argues  that  this  demonstrates 
Premier's  attempt  In  manipulate  record 
evidence  in  an  effort  to  reduce  its 
antidumping  liabilitv. 

Department's  Position:  We  agree  with 
Premier  and  have  made  the  necessary 
adjustments  for  purposes  of  our  final 
results.  At  its  discretion,  the  Department 
may  accept  corrections  of  previously 
submitted  data.  In  this  situation,  we 
requested  Premier  to  correct  the  double- 
counting  error  after  the  AR  Preliminary- 
Results. 

We  also  note  that  Premier  submitted 
new  information  on  October  4.  1999. 
This  information  has  not  been  accepted 
because  it  was  neither  timely  nor 
requested  by  the  Department. 


Comment  21:  Luoyang's  Market- 
Economy  Steel  Purchases 

Petitioner  argues  that  the  price  of  steel 
imported  directly  by  Luoyang  is 
considerably  lower  than  the  other 
market-economy  steel  purchases 
Luo\  ang  reported  for  the  administrative 
review  period.  The  discrepancy  in 
prices  suggests  that  the  purchase  of 
imported  steel  was  an  isolated 
transaction  and.  therefore,  should  not  be 
regarded  as  representative  of  Luoyang's 
cost  of  production, 

Luoyang  contends  that  the  difference 
in  prices  simply  reflects  the  variation  in 
the  terms  and  prices  offered  by  its 
suppliers.  Regardless  of  the  documented 
price  variations,  Luoyang  notes  that  the 
Department  correctly  selected  the  price 
paid  by  Luoyang  for  steel  that  it 
imported  directly  for  purposes  of 
valuing  steel  used  in  the  production  of 
the  subject  merchandise. 

Department's  Position:  We  agree  with 
Luoyang.  Pursuant  to  section 
351.408(c)(1)  of  the  Department's 
regulations,  the  Secretary'  will  normally 
use  the  actual  price  paid  to  value  factors 
purchased  directly  from  market- 
economy  suppliers.  Since  Luoyang 
purchased  the  steel  directly  from  a 
market-economy  country  and  paid  for  it 
in  hard  currency,  we  used  the  actual 
price  it  reported  for  such  steel. 

Comment  22:  Luoyang's  Purchase  of 
Market-Economv  Steel  Pre-dates  the 
POR 

Petitioner  argues  that  the  Department 
should  not  use  Luoyang's  market- 
economy  purchases  of  steel  that  pre- 
date the  administrative  review  period  to 
value  the  steel  inputs  of  NME 
producers.  Petitioner  contends  that  it  is 
not  clear  from  record  evidence  whether 
this  steel  was  used  to  produce  the 
subject  merchandise  during  the  POR. 

Luoyang  rebuts  that  record  evidence 
establishes  that  it  actually  used  the 
imported  steel  to  produce  the  subject 
merchandise  during  the  POR.  Luoyang 
explains  that  petitioner  has  ignored  the 
inherent  lead  time  between  the 
purchase  of  steel  and  the  actual 
production  of  the  subject  merchandise 

Department's  Position:  We  agree  with 
Luoyang.  Record  evidence  indicates  that 
Luoyang  used  the  .steel  purchased  from 
the  market-economy  supplier  to 
produce  the  subject  merchandise  during 
the  POR.  Accordingly,  we  have 
continued  to  use  this  transaction  to 
value  steel  inputs  with  respect  to 
Luoyang. 

Final  Results  of  the  Reviews 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 


the  following  weighted-average  margins 
to  exist: 


Manutacturer/ 
exporter 


Luoyang  .. 
Premier  ... 
ZCCBC  ... 

Weitiai 

PRC  Rate 


Time  period 


Margin 
(percent) 


&'1/97-5/31/98 

6/1/97-5/31/98 

6/1/98-11/30/98 

6/1/98-11/30/98 

6/1/97-5/31/98 


3.68 

24.52 

0.00 

0.00 
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Parties  to  the  proceeding  may  request 
disclosure  within  five  days  after  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.224.  The  Department  shaU 
determine,  and  the  Customs  Service 
shall  assess,  antidiunping  duties  on  all 
appropriate  entries.  With  respect  to 
export  price  sales  for  these  final  results, 
we  divided  the  total  dumping  margins 
(calculated  as  the  difference  between 
NV  and  export  price)  for  each  importer/ 
customer  by  the  total  number  of  units 
sold  to  that  importer/customer.  We  will 
direct  Customs  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  in  each  of  that 
importer's/customers  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  result  in  assessing 
different  percentage  margins  for 
individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer/customer  for  the  review  period 
will  be  almost  exactly  equal  to  the  total 
dumping  margins. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  TRBs  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  PRC  companies 
named  above  will  be  the  rates  shown 
above,  except  that  for  exporters  with  de 
minimis  rates,  i.e.,  less  than  0.50 
percent,  no  deposit  will  be  required:  (2) 
for  all  remaining  PRC  exporters,  all  of 
which  were  found  not  to  be  entitled  to 
separate  rates,  the  cash  deposit  will  be 
33.18  percent  (the  proceeding's  highest 
margin):  (3)  for  the  non-PRC  exporter. 
Premier,  the  cash  deposit  rates  will  be 
the  rates  established  above:  (4)  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC,  other  than  Premier,  the 
cash  deposit  rate  will  be  the  rate 
apphcable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
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prior  to  liquidation  of  the  relevant 

entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders 
("APO")  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
351.305(a)(3)  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  .\P(3  is  a  violation 
which  is  subject  to  sanction. 

This  administrative  review  and  new 
shipper  review  and  notice  are  in 
accordance  with  sections  751(a)(1), 
751(a)(2)(B).  and  777{i)(l)  of  the  Act. 

Dated:  November  5.  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration 
[FR  Doc.  99-29752  Filed  11-12-99:  8:45  am] 

BILLINO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

action:  Notice  of  application. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  COETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review  ("Certificate"). 
This  notice  summarizes  the  proposed 
Certificate  and  requests  rnmments 
relevant  to  whether  the  Certificate 
should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT! 
Morton  Schnabel.  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
(202)  482-5131.  This  is  not  a  toll-free 
number 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  (the  "Act") 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  A  Certifir:ate  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  earned  out  in 
compliance  with  its  terms  and 


conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
If  the  comments  include  any  privileged 
or  confidential  business  information,  it 
must  be  clearly  marked  and  a 
nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration.  Department  of 
Commerce,  Room  1104H,  Washington. 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  99- 
00007." 

Summary  of  the  .Application 

Applicant:  John  L.  Koenig.  P.O.  Box 
383,  Midlothian,  VA  23113^ 

Contact:  John  L.  Koenig. 

Telephone:  (804)  320-1254. 

Application  No.:  99-00007. 

Date  Deemed  Submitted:  November  4, 
1999. 

Members  (in  addition  to  applicant): 
None. 

John  L.  Koenig  seeks  a  Certificate  to 
cover  the  following  specific  Export 
Trade,  Export  Markets,  and  Export 
Trade  Activities  and  Methods  of 
Operation. 

Export  Trade 

1 .  Products 

All  goods  and  services. 

2.  Technology  Rights 

All  intellectual  property  rights 
associated  with  Products,  including,  but 
not  limited  to:  patents,  trademarks, 
service  marks,  copyrights,  trade  secrets 
and  know-how. 


3.  Export  Trade  Facilitation  Services  (as 
thev  relate  to  the  export  of  Products  and 
Technology  Rights) 

Export  Trade  Facilitation  Ser\'ices, 

including  but  not  limited  to:  consulting; 
international  market  research;  marketing 
and  trade  promotion;  trade  show 
participation;  insurance:  legal 
assistance;  transportation,  trade 
documentation  and  freight  forwarding; 
communication  and  processing  of 
export  orders;  warehousing;  foreign 
exchange;  financing;  taking  title  to 
goods:  professional  services  in  areas  of 
government  relations  and  assistance 
with  state  and  federal  programs  and 
foreign  trade  and  business  protocol. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory' 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

The  proposed  Export  Trade  Certificate 
of  Review  would  extend  antitrust 
protection  to  John  L.  Koenig  to  conduct 
the  following  export  trade  activities; 

1.  Provide  and/ or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotion  and  marketing 
activities  as  they  relate  to  exporting 
Products  to  the  Export  Markets; 

3.  Enter  into  exclusive  and  non- 
exclusive export  sales  agreements  with 
suppliers  regarding  sales  of  Products  in 
the  Export  Markets;  such  agreements 
may  prohibit  suppliers  from  exporting 
independently  of  John  L.  Koenig; 

4.  Enter  into  exclusive  and  non- 
exclusive sales  and/or  territorial 
agreements  with  distributors  in  the 
Export  Markets; 

5.  Establish  the  price  of  Products  for 
sale  in  the  Export  Markets; 

6.  Allocate  export  orders  among 
suppliers; 

7.  Exchange  information  on  a  one-on- 
one  "basis  with  individual  suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  Products 
for  export  and  coordinating  exports  with 
distributors:  and 

8.  Enter  into  exclusive  or  non- 
exclusive licensing  agreements  for 
Technology  Rights  with  suppliers, 
export  intermediaries,  or  other  persons 
in  Export  Markets. 


requiremen 
contractor. 


Federal  Register/ Vol.  64.  No.  219/Mondav.  November  15.  1999 'Notices 


61849 


Vlethods  of 


Dated:  November  9,  1999. 
Morton  Schnabel, 

Uirt'ctor.  OjUce  of  Export  Trading  Company 
Affairs. 

[FR  Dnc    qa-2q688  Filed  11-12-99;  8:45  am) 

BILLING  CODE  3510-DR-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110999A] 

Submission  for  0MB  Review; 
Comment  Request. 

The  Departmpnt  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (O.MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Papenvork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency".  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Requirements  for  Certified 
Observer  Contractors  of  the  North 
Pacific. 
Agency  Form  Number.  None. 
OMB  Approval  Xumher.  0648-0318. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden  Hours:  213  new  hours  (2,106 
hours  total). 

S'umber  of  Respondents:  31. 
Average  Hours  per  Response:  Ranges 
between  7  minutes  and  60  hours 
depending  on  requirement. 

Needs  and  Uses:  In  the  North  Pacific 
contractors  provide  observer  services  to 
the  Alaskan  groundfish  fisherv'. 
Obser\'ers  collect  basic  fisherv  data  such 
as  catch  and  composition  of  groundfish. 
catch  and  mortality  of  prohibited 
species  and  marine  mammals,  and  other 
data  necessary  for  stock  assessment, 
conservafion.  and  research.  Companies 
must  be  certified  to  provide  such 
services,  and  new  entrants  must  supplv 
information  showing  thev  meet  the 
criteria  for  certification.  Anvone 
wishing  to  apply  for  certification  as  a 
observer  contractor  must  submit  a 
narrative  application  which  details  how 
they  plan  to  carry  out  the 
responsibilities  and  duties  of  an 
observer  contractor.  The  information 
collected  assist  the  National  Marine 
Fisheries  Service  Obser\-er  Program  to 
coordinate  and  conduct  effective 
scheduling  of  observers  for  training, 
briefing  and  debriefing  sessions, 
maintaining  a  logistical  obser\-er 
deployment  database  for  recordkeeping 
purposes,  and  monitor  the  ongoing 
ability  of  a  company  to  meet  the 
requirements  of  a  certified  observer 
contractor. 


Affected  Public:  Individuals  or 
households  and  businesses  or  other  for- 
profit  institutions. 

Frequency-.  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce. 
Room  5027,  14 ''  and  Constitution 
Avenue,  NW.  Washington,  DC  20230  (or 
via  the  Internet  at  LEngeIme@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  davs  of  publication  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
724  17'K  Street,  NW.  Washington,  DC 
20503. 

Dated:  November  5,  1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer.  Office 

of  the  Chief  Information  Officer. 

|FR  Doc.  99-29721  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110899A] 

Gulf  of  Mexico  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

.■\tmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene  a 

public  meeting  of  the  Socioeconomic 

Panel  (SEP). 

DATES:  A  meeting  of  the  SEP  will  be 

held  beginning  at  1:00  p.m.  on 

Thursday.  December  2.  and  will 

conclude  by  12:00  p.m.  on  Fridav 

December  3.  1999, 

ADDRESSES:  The  meeting  will  bp  held  at 

the  Tampa  Airport  Hilton  Hotel,  2225 

Lois  Avenue,  Tampa,  Florida  33607; 

telephone  813-877-6688 

FOR  FURTHER  INFORMATION  CONTACT: 

.\ntonio  B.  Lamberte,  Economist,  Gulf  of 

Mexico  Fisherv  Management  Council, 

3018  U.S.  Highway  301  North.  Suite 

1000.  Tampa.  Florida  33619;  telephone: 

813-228-2815, 

SUPPLEMENTARY  INFORMATION:  The  SEP 

will  convene  to  re\iew  Draft 

Amendment  for  a  Charter  X'essel/ 

Headboat  Permit  Moratorium  This  plan 


amendment  proposes  to  impose  a 
moratorium  on  the  issuance  of  new 
permits  for  reef  fish  and  coastal  pelagics 
charter  vessels/headboats.  The  SEP  will 
prepare  a  report  containing  its 
conclusions  and  recommendations  on 
the  plan  amendment.  This  report  will  be 
presented  for  review  to  the  Council's 
Standing  Scientific  and  Statistical 
Committee  and  Ad  Hoc  Charter  Vessel 
Advisory  Panel  at  meetings  to  be  held 
in  early  January  2000.  The  SEP  report 
will  also  be  presented  to  the  Council  at 
its  meeting  on  January  17-20.  2000  in 
Fort  Walton  Beach,  Florida. 

Composing  the  SEP  membership  are 
economists,  sociologists,  and 
anthropologists  from  various 
universities  and  state  fishery  agencies 
throughout  the  Gulf.  They  advise  the 
Council  on  the  social  and  economic 
implications  of  certain  fishery 
management  measures. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815.  Although 
other  non-emergency  issues  not  on  the 
agendas  may  come  before  the  SEP  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  SEP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Councils  intent  to  take  action  to 
address  the  emergency. 

The  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  November  26,  1999. 

Dated:  November  8,  1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc    P9-29719  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D,  102799A] 

Pacific  Fishery  Management  Council: 
Public  Meeting 

AGENCY;  \aiii5iial  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 
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SUMMARY:  The  Pacific  Fishery 
Management  Councirs  (Council)  Highly 
Migratory  Species  Plan  Development 
Team  will  hold  a  work  session  which  is 
open  to  the  public 

DATES:  The  work  session  will  be  held  on 
Wednesday,  December  8.  11  a.m.  to  5 
p.m.;  on  Thursday,  December  9.  from  8 
a.m.  to  5  p.m.;  and  on  Friday.  December 
10,  from  8  a.m.  until  business  for  the 
day  is  completed. 

ADDRESSES:  The  work  session  will  be 
held  at  NMFS  Southwest  Fisheries 
Science  Center,  8604  La  Jolla  Shores 
Drive,  La  Jolla,  CA;  (858)  546-7000. 

Council  address:  Pacific  Fisher\' 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Six,  Executive  Director.  (503)  326- 
6352 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  work  session  is 
to  begin  drafting  sections  of  the  fishery 
management  plan  and  related 
documents  for  highly  migratory  species 
fisheries  of  the  West  Coast.  This  is  the 
first  of  several  sessions  that  will  be  held 
in  1999  and  2000  to  develop  documents 
for  Council  review  and  action. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Team  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fisherj'  Conser\'ation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Mr. 
lohn  Rhoton  at  (503)  326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  November  3,  1999. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Marine  Fisheries  Service. 
(PR  Doc.  9&-29720  Filed  11-12-99;  8:45  am) 

BILLING  CODE  3510-22-f 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110599C] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  will 
hold  meetings  of  its  Marine  Reserves 
and  Dolphin/Wahoo  Committees,  and 
joint  meetings  of  its  Calico  Scallop, 
Snapper  Grouper  and  Golden  Crab 
Committees  and  advisory  panels  (AP). 
The  Red  Drum  Committee  will  meet 
jointly  with  the  Red  Drum  Advisory 
Panel,  the  North  Carolina  Marine 
Fisheries  Commission  and  Atlantic 
States  Marine  Fisheries  Commission 
South  Atlantic  Board.  There  will  also  be 
a  Council  Session. 

DATES:  The  meetings  will  be  held  from 
November  29  -  December  3,  1999.  See 
SUPPLEMENTARY  INFORMATION  for 
specific  dates  and  times. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Blockade  Runner  Hotel.  275 
Waynick  Blvd..  Wrightsville  Beach,  NC 
28480;  telephone:  (1-800)  541-1161  or 
(910) 256-2251. 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle.  Suite  306;  Charleston. 
SC  29407^699 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Iverson.  Public  Information  Officer; 
telephone:  (843)  571-i366;  fax:  (843) 
769-4520;  email:  kim.iverson@noaa.gov 

SUPPLEMENTARY  INFORMATION: 
Meeting  Dates 

November  29.  1999.  1:30  p.m.  -  5:00 
p.m. — Joint  Marine  Reserves  Committee 
and  Advisory  Panel  meeting; 

The  Marine  Reserves  Committee  and 
Advisory  Panel  will  review,  revise  and 
approve  the  Marine  Reserves  Discussion 
Document  and  review  and  approve  the 
draft  Memorandum  of  Understanding 
(MOU)  with  Gray's  Reef  National 
Marine  Sanctuary.  November  30,  1999, 
8:30  a.m.  -  12:00  noon— Joint  Calico 
Scallop  Conamittee  and  Advisory  Panel 
meeting; 

The  Calico  Scallop  Committee  and 
Advisory  Panel  will  develop  Maximum 
Substainable  Yield  (MSY)  measures. 
revise  vessel  monitoring  system  (VMS) 
measures  and  approve  the  fishery 
management  plan  (FMP). 


November  30,  1999,  1:30  p.m.  -  5:00 
p.m. — Snapper  Grouper  Committee  and 
Advisory  Panel  meeting; 

The  committee  and  advisory  panel 
will  review  the  Stock  Assessment  and 
Fishery  Evaluation  (SAFE)  report, 
develop  recommendations  on  Georgia's 
Special  Management  Zone  (SMZ] 
request  and  other  framework  actions  as 
appropriate.  The  committee  will  also 
develop  recommendations  for  approval 
of  Amendment  12,  discuss  extending 
the  emergency  rule  on  red  porgy  and 
discuss  the  need  for  a  follow-up 
amendment  to  the  Emergency  Action 
implementing  permit  reapplication. 

December  1,  1999,  8:30  a.m.  -  12:00 
noon — Joint  Red  Drum  Committee  and 
Advisory  Panel,  North  Carolina  Marine 
Fisheries  Commission,  and  ASMFC 
South  Atlantic  Board; 

The  committees  will  address  the  red 
drum  stock  assessment  report  and 
discuss  the  status  of  the  stock  and  future 
management  actions. 

December  1,  1999,  1:30  p.m.  -  4:30 
p.m. — Golden  Crab  Committee  and 
Advisory  Panel  meeting; 

The  committee  and  advisory  panel 
will  review  options  and  develop 
recommendations  for  Amendment  1. 

December  2,  1999,  8:30  a.m.  -  10:30 
a.m. — Dolphin/Wahoo  Committee; 

The  committee  will  review  Gulf  of 
Mexico  and  Caribbean  Fishery 
Management  Council  actions  and 
discuss  modifications  to  the  draft  FMP 
as  appropriate. 

December  2,  1999,  10:30  a.m.  ■  5:00 
p.m. — Council  Session, 

From  10:45  -  11:00.  the  Council  will 
hear  the  Golden  Crab  Committee  report 
and  approve  Amendment  1  for  public 
hearing. 

From  11:00  a.m.  -  12:00  noon,  the 
Council  will  hear  the  Snapper  Grouper 
Committee  report. 

As  part  of  the  Snapper  Grouper 
Committee  meeting,  beginning  at  11:00 
a.m.,  the  Council  will  take  public 
comment  on  the  Georgia  Special 
Management  Zone  (SMZ)  Request,  other 
potential  framework  actions  and 
extending  the  emergency  rule  on  the 
closure  of  the  red  porgy  fishery-, 
Immediately  following  public  comment, 
the  Council  will  make  a  decision  on 
these  issues.  The  Council  will  make  a 
decision  on  approving  Snapper  Grouper 
Amendment  12  and  make  a  decision  on 
the  need  for  a  follow-up  amendment  to 
Emergency  Action  implementing  permit 
reapplications. 

From  1:30  p.m.  -  2:00  p.m..  the 
Council  will  hear  the  Calico  Scallop 
Committee  report  after  taking  public 
comment  on  establishing  MSY  and 
revising  the  VMS  measures  for  the 
Calico  Scallop  FMP  at  1:30  p.m.  The 


Construction 
Performance 
Close-outs  ... 
Draft  Plannim 
Final  Plannini 
Annual  Repoi 
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Council  will  finalize  and  approve  the 
FMP  for  resubmission  to  the  Secretarv 

of  Commerce. 

From  2:00  p.m.-  2:30  p.m..  the 
Council  will  hear  the  Marine  Reserves 
Committee  report  and  approve  the 
revised  Marine  Reserves  Discussion 
Document  and  MOU  with  the  Gray's 
Reef  National  Marine  Sanctuary. 
From  2:30  p.m.  -  2:45  p.m..  the 
Council  will  hear  the  Dolphin/VVahoo 
Committee  report. 

From  2:45  p.m.  -  3:15  p.m..  the 
Council  will  hear  the  Red  Drum 
Committee  report. 

From  3:15  p.m.  ■  5:00  p.m..  the 
Council  will  hear  Habitat  related 
reports. 

December  3.  1999.  8:30  a.m.  -  12:00 
noon — Council  Session: 

The  Council  will  hear  a  report  on  the 
joint  Scientific  and  Statistical 
Committee  and  the  Bycatch  Reduction 
Device  (BRD)  AP  meeting  and  take 
necessary  action:  a  briefing  report  on 
Economic  Impact  Assessment 
Guidelines:  an  update  on  Atlantic  Coast 
Cooperative  Statistics  Program:  hear 
NMFS  reports  on  the  1999/2001) 
Mackerel  Framework:  Mackerel 
Amendment  9  final  rule;  Sustainable 
Fisheries  Act  final  rule:  greater 
amberjack  trip  limit  resubmittal  and  the 
Comprehensive  Habitat  Amendment 
final  rule.  The  Council  will  also  hear 
Status  Reports  on  landings  for  Atlantic 
kmg  mackerel.  Gulf  king  mackerel 
(eastern  zone),  snowy  grouper  &  golden 
tilefish.  wreckfish.  greater  am.berjack 
and  Siiuth  Atlantic  octocorals.  The 
Council  will  also  hear  agency  and 
liaison  reports  and  discuss  other 
business  and  upcoming  meetings. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 


notified  of  the  Councirs  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliarv'  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  November  19,  1999, 

Uateri:  .\(j\  embHr  9.  1999. 
Bruce  C.  Morehead. 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Seivice. 
[PR  Doc.  99-29773  Filed  11-12-99:  8:45  am] 

BILLING  CODE  3510-22-f 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Public  Telecommunications  Facilities 
Program  Grant  Monitoring 

ACTION:  Proposed  collection;  comments 

rt>qut\sted. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S,C. 
3n06fcl(2){A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  14,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Lmdd  Engelmeier.  Departmental 
Forms  Clearance  (Officer.  Department  of 
Commerce.  Room  5027,  14th  and 
Constitution  Avenue,  N\V.  Washington, 
DC  20230  (or  via  the  Internet 
LEngelme@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  tor  additionai  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Clifton  Beck.  NTIA.  Room 
H-4888.  r.S.  Department  of  Commerce, 
14th  and  Constitution  A\cnue.  NW, 
Washington.  DC  20230 

Burden  Hours  Calculations/Reporting 


SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  purpose  of  the  Public 
Telecommunications  Facilities  Program 
is  to  assist,  through  matching  funds,  in 
the  planning  and  construction  of  public 
telecommunications  facilities  in  order  to 
achieve  the  following  objectives: 

•  Extend  delivery  of  public 
telecommunications  services  to  as  many 
citizens  in  the  United  States  as  possible 
by  the  most  efficient  and  economical 
means,  including  the  use  of  broadcast 
and  nonbroadcast  technologies; 

•  Increase  public  telecommunications 
services  and  facilities  available  to. 
operated  by.  and  owned  by  minorities 
and  women;  and 

•  Strengthen  the  capability  of  existing 
public  radio  and  television  stations  to 
provide  public  telecommunications 
services  to  the  public. 

II.  Method  of  Collection 

The  reporting  requirements  associated 
with  this  request  have  been  reduced  by 
10%  from  the  previous  request 
approved  by  OMB  in  1996  through  the 
elimination  of  the  requirements  for 
initial  liens  and  insurance  certificates. 
The  collection  continues  to  be  by  mail. 
Reports  submitted  by  the  grantees 
include: 

•  Construction  schedule/plaiming 
timetable  (one  time) 

•  Performance  reports  (quarterly) 

•  Close-out  materials  after  completion 
of  the  project  (one  time) 

•  Annual  reports  for  the  duration  of  the 
government's  interest  in  the 
equipment  (annually  for  ten-year 
period) 

III.  Data 

OMB  Number:  0660-0001. 

Fonn  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Public 
Telecommunications  Facilities  Program 
grant  recipients  (who  may  be  non-profit 
corporations,  public  and  private 
universities  and  colleges,  state  and  local 
government  agencies). 


Requirement 


Construction  Schedule/Planning  Timetable 

Performance  Reports  , 

Close-outs  

Draft  Planning  Report  

Final  Planning  Report  

Annual  Reports  


Hours 

Number  of 

Burden 

grantee 

grantees 

tiours 

10 

150 

1.500 

(•) 

350 

1,400 

24 

130 

3,120 

40 

10 

400 

10 

10 

100 

1 

1,300 

1,300 
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Burden  Hours  Calculations/Reporting— Continued 

Requirement 

Hours 
grantee 

Number  of 
grantees 

Burden 
hours 

Total  

7.820 

1 1x4/year 


Estimatpd  Total  Annual  Cost  to  the 
Public:  Cost  to  respondents  is  consistent 
with  their  normal  administrative 
overhead.  Respondents  will  not  have  to 
purchase  equipment  or  material  to 
provide  information. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessarv  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracv  of  tho 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
the  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  8.  1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer 
IFR  Doc  99-29629  Filed  11-12-99;  8:45  am] 

SHJJNG  CODE  3S10-6O-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

R«q«MSt  for  Comments  Concerning 
Proposed  Extension  of  Approval  of  a 
Collection  of  Information— Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers 

AGENCY:  Consumer  Product  Safety 

Commission 

ACTTOW:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
the  Consumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  request  for  an  extension  of 
approval  of  a  collection  of  information 
from  manufacturers  and  importers  of 
walk-behind  power  lawn  mowers.  This 


collection  of  information  consists  of 
testing  and  recordkeeping  requirements 
in  certification  regulations 
implementing  the  Safety  Standard  for 
Walk-Behind  Power  Lawn  Mowers  (16 
CFR  part  1205).  The  Commission  will 
consider  all  comments  received  in 
response  to  this  notice  before  requesting 
an  extension  of  approval  of  this 
collection  of  information  from  the  Office 
of  Management  and  Budget. 
DATES:  The  Office  of  the  Secretary  must 
receive  written  comments  not  later  than 
lanuary  14,  2000. 

ADDRESSES:  Written  comments  should 
be  captioned  'Walk-Behind  Power 
Lawn  Mowers"  and  mailed  to  the  Office 
of  the  Secretary,  Consumer  Product 
Safety  Commission,  Washington,  DC. 
20207.  or  delivered  to  that  office,  room 
502,  4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Written  comments 
may  also  be  sent  to  the  Office  of  the 
Secretary  by  facsimile  at  (301)  504-0127 
or  by  e-mail  at  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  approval  of  the  collection 
of  information,  or  to  obtain  a  copy  of  16 


CFR  part  1205. 


write 


Ida  L. 


Glatz.  Office  of  Planning  and 
Evaluation.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0416,  extension 
2226. 

SUPPLEMENTARY  INFORMATION:  In  1979, 
the  Commission  issued  the  Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers  (16  CFR  part  1205)  under 
provisions  of  the  Consumer  Product 
Safety  Act  (CPSA)  (15  U.S.C.  2051  et 
seq.)  to  eliminate  or  reduce  risks  of 
amputations,  avulsions,  lacerations,  and 
other  serious  injuries  which  have 
resulted  from  the  accidental  contact  of 
some  part  of  an  operator's  body  with  the 
rotating  blade  of  a  power  lawn  mower. 
The  standard  contains  performance  and 
labeling  requirements  for  walk-behind 
power  lawn  mowers  to  address  risks  of 
blade-contact  injuries. 

A.  Certification  Requirements 

Section  14(a)  of  the  CPSA  (15  U.S.C. 
2063(a))  requires  manufacturers, 
importers,  and  private  labelers  of  a 
consumer  product  subject  to  a  consumer 
product  safety  standard  to  issue  a 
certificate  stating  that  the  product 


complies  with  all  applicable  consumer 
product  safety  standards.  Section  14(a) 
of  the  CPSA  also  requires  that  the 
certificate  of  compliance  must  be  based 
on  a  test  of  each  product  or  upon  a 
reasonable  testing  program. 

Section  14(b)  of  the  CPSA  authorizes 
the  Commission  to  issue  regulations  to 
prescribe  a  reasonable  testing  program 
to  support  certificates  of  compliance 
with  a  consumer  product  safety 
standard.  Section  16(b)  of  the  CPSA  (15 
U.S.C.  2065(b))  authorizes  the 
Commission  to  issue  rules  to  require 
that  firms  "establish  and  maintain" 
records  to  permit  the  Commission  to 
determine  compliance  with  rules  issued 
under  the  authority  of  the  CPSA. 

The  Commission  has  issued 
regulations  prescribing  requirements  for 
a  reasonable  testing  program  to  support 
certificates  of  compliance  with  the 
standard  for  walk-behind  power 
mowers.  These  regulations  also  require 
manufacturers,  importers,  and  private 
labelers  of  walk-behind  power  mowers 
to  establish  and  maintain  records  to 
demonstrate  compliance  with  the 
requirements  for  testing  to  support 
certification  of  compliance.  16  CFR  part 
1205.  Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of  walk- 
behind  power  mowers  to  protect 
consumers  from  risks  of  injuries 
associated  with  walk-behind  power 
lawn  mowers.  More  specifically,  the 
Commission  uses  this  information  to 
determine  whether  the  mowers  they 
produce  and  import  comply  with  the 
applicable  standard.  The  Commission 
also  uses  this  information  to  obtain 
corrective  actions  if  walk -behind  power 
mowers  fail  to  comply  with  the  standard 
in  a  maimer  which  creates  a  substantial 
risk  of  injury  to  the  public. 

The  Office  of  Management  and  Budget 
(0MB)  approved  the  collection  of 
information  requirements  for  walk- 
behind  mowers  under  control  number 
3041-0091.  0MB 's  most  recent 
extension  of  approval  will  expire  on 
January  31.  2000.  The  Commission 
proposes  to  request  an  extension  of 
approval  without  change  for  these 
collection  of  information  requirements. 


maintain  t 
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B.  Estimated  Burden 

The  Commission  staff  estimates  that 
about  20  firms  are  subject  to  the  testing 
and  recordkeeping  requirements  of  the 
certification  regulations.  The 
Commission  staff  estimates  further  that 
the  annual  testing  and  recordkeeping 
burden  imposed  bv  the  rpgulations  on 
each  of  these  firms  on  average  is 
approximately  ,390  hours.  Thus,  the 
total  annual  burden  imposed  bv  the 
certification  regulations  on  all 
manufacturers  and  importers  of  walk- 
behind  power  mowers  is  about  7.800 
hours. 

The  Commission  staff  estimates  that 
the  hourly  wage  for  the  time  required  t(. 
perform  the  required  testing  and  to 
maintain  the  required  records  is  about 
S21,84,  and  that  the  annual  total  cost  to 
the  industry  is  approximately  $170,000. 

C.  Request  for  Comments 

The  Commission  solicits  written 

comments  from  all  interested  persons 

about  the  proposed  collection  of 

information.  The  Commission 

specifically  solicits  information  relevant 

to  the  following  topics: 

— Whether  the  collection  of  information 
described  above  is  necessarv  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utilitv: 

—Whether  the  estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  bv  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated;  November  8,  1999. 
Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 

Commission. 

[FR  Doc.  99-296.31  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 

Chapter  35), 

Title,  Form  .\umbers.  and  OMB 
Number:  Defense  Federal  Acquisition 
Regulations  .Supplement  (DFARS]  Fart 
242,  Contract  .•\dministration.  Related 
Clauses  in  DFARS  Part  252  and  Related 
Forms  in  DFARS  253;  DD  Forms  375, 
375C,  and  1659;  OMB  Number  0704- 
0250. 

Type  of  Request:  Extension. 

Number  of  Respondents:  54,215. 

Responses  Per  Respondent:  1.6 
(average). 

Annual  Responses:  86,21 5. 

Average  Burden  Per  Response:  3.1 
hours  (average). 

Annual  Burden  Hours:  268.795. 

Needs  and  Uses:  The  Department  of 
Defense  needs  this  information  to 
perform  contract  administration 
functions.  Contract  administration 
offices  use  the  information  required  bv 
DFARS  Subpart  242.11,  and  submitted 
on  DD  Forms  375  and  375C.  to 
determine  contractor  progress  and  to 
identifv  any  factors  that  may  delay 
contract  performance.  Administrative 
contracting  officers  use  the  information 
required  bv  DFARS  Subpart  242.73  to 
determine  the  allowability  of  insurance/ 
pension  costs  under  Government 
contracts.  Contract  administration 
offices  and  transpdrtation  officers  use 
the  information  required  bv  DF.ARS 
252.242-7003.  and  submitted  on  DD 
Form  1659.  in  providing  Government 
bills  of  lading  tn  contractors. 
Contracting  officers  use  the  information 
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determine  if  contractor  material 
management  and  accounting  systems 
conform  to  established  DoD  .standards. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD.  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highwav,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  Novembt^r  8.  1999. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  99-29691  Filed  11-12-99;  8:45  am) 

BILLING  CODE  5001-10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  program  of 
the  Uniformed  Services;  (CHAMPUS); 
Fiscal  Year  2000  DRG  Updates 

agency:  Office  of  the  Secretary.  DoD. 
action:  Notice  of  DRG  revised  rates. 

summary:  This  notice  describes  the 
changes  made  to  the  TRICARE/ 
CHAMPUS  DRG-based  payment  system 
in  order  to  conform  to  changes  made  to 
the  Medicare  Prospective  Payment 
System  (PPS).  It  also  provides  the 
updated  fixed  loss  cost  outlier 
threshold,  cost-to-charge  ratios  and  the 
Internet  address  for  accessing  the 
updated  adjusted  standardized  amounts, 
DRG  relative  weights,  and  beneficiary 
cost-share  per  diem  rates  to  be  used  for 
FY  2000  under  the  TRICARE/ 
CHAMPl'S  DRG-based  payment  system. 
EFFECTIVE  DATES:  The  rates,  weights  and 
Medicare  PPS  changes  which  affect  the 
TRICARE/CHAMPUS  DRG-based 
payment  system  contained  in  this  notice 
are  effective  for  admissions  occurring  on 
or  after  October  1.  1999. 
ADDRESSES:  TRICARE  Management 
.•\ctivity  (TMA),  Medical  Benefits  and 
Reimbursement  Systems.  16401  East 
Centretech  Parkway,  Aurora,  CO  80011- 
9043. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  (202)  783-3238. 
The  charge  for  the  Federal  Register  is 
SI. 50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  .Maxey.  Medical  Benefits  and 
Reimbursement  Systems,  TMA, 
telephone  (303)  676-3627.  To  obtain 
copies  of  this  document,  see  the 
ADDRESSES  section  above.  Questions 
regarding  pavment  of  specific  claims 
under  the  TRICARE/CHAMPUS  DRG- 
based  payment  system  should  be 
addressed  to  the  appropriate  contractor. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  on  September  1.  1987  (52 
FR  32992)  set  forth  the  basic  procedures 
used  under  the  CHAMPUS  DRG-based 
payment  system.  This  was  subsequently 
amended  bv  final  rules  published 
August  31, 1988  (53  FR  33461),  October 
21,  1988  (53  FR  41331),  December  16, 
1988  (53  FR  50515),  May  30.  1990  (55 
FR  21863),  October  22,  1990  (55  FR 
42560),  and  September  10,  1998  (63  FR 
48439), 

An  explicit  tenet  of  these  final  rules, 
and  one  based  on  the  statute  authorizing 
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the  use  of  DRGs  bv  TRICARE/ 
THAMPUS.  is  that  the  TRICARE/ 
CHAMPUS  DRG-based  payment  system 
is  modeled  on  the  Medicare  PPS.  and 
that,  whenever  practicable,  the 
TRlCARE/CHAVfPUS  system  will 
follow  the  same  rules  that  apply  to  the 
Medicare  PPS.  HCFA  publishes  these 
changes  annually  in  the  Federal 
Register  and  discusses  in  detail  the 
impact  of  the  changes. 

In  addition,  this  notice  updates  the 
rates  and  weights  in  accordance  with 
our  previous  final  rules  The  actual 
changes  we  are  making,  along  with  a 
description  of  their  relationship  to  the 
Medicare  PPS.  are  detailed  below. 

I.  Medicare  PPS  Changes  Which  Affect 
the  TRICARE/CHAMPUS  DRG-Based 
Payment  System 

Following  is  a  discussion  of  the 
changes  the  Health  Care  Financing 
Administration  (HCFA)  has  made  to  the 
Medicare  PPS  that  affect  the  TRICARE/ 
CHAMPUS  DRG-based  payment  system. 

A.  DRG  Classifications 

Under  both  the  Medicare  PPS  and  the 
TRICARE/CHAMPUS  DRG-based 
payment  system,  cases  are  classified 
into  the  appropriate  DRG  by  a  Grouper 
program.  The  Grouper  classifies  each 
case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex. 
age.  and  discharge  status)  The  Grouper 
used  for  the  TRICARE/CHAMPUS  DRG- 
based  payment  system  is  the  same  as  the 
current  Medicare  Grouper  with  two 
modifications.  The  TRICARE/ 
CHAMPUS  system  has  replaced 
Medicare  DRG  435  with  two  age-based 
DRGs  (900  and  901).  and  we  have 
implemented  thirtv-four  (34)  neonatal 
DRGs  in  place  of  Medicare  DRGs  385 
through  390.  For  admissions  occurring 
on  or  after  October  1 .  1995.  the 
CHAMPUS  grouper  hierarchy  logic  was 
changed  s(5  the  age  split  (age  <29  days) 
and  assignments  to  MDC  15  occur 
before  assignment  of  the  PreMDC  DRGs. 

This  resulted  in  all  neonate 
tracheostomies  and  organ  transplants  to 
be  grouped  to  MDC  15  and  not  to  DRGs 
480—483  or  495.  For  admissions 
occurring  on  or  after  October  1,  1998, 
the  CHAMPUS  grouper  hierarchy  logic 
was  changed  to  move  DRG  103  to  the 
PreMDC  DRGs  and  to  assign  patients  to 
PreMDC  DRGs  480.  103  and  495  before 
assignment  to  MDC  15  DRGs  and  the 
neonatal  DRGs.  Grouping  for  all  other 
DRGs  under  the  TRICARE/CHAMPUS 
system  is  identical  to  the  Medicare  PPS. 

For  FY  2000.  HCF.-\  will  implement 
classification  changes,  including 
surgical  hierarchy  changes.  The 


CHAMPUS  Grouper  will  incorporate  all 
changes  made  to  the  Medicare  Grouper. 

B.  Wage  Index  and  Medicare 
Geographic  Classification  Review  BoQrd 
Guidelines 

TRICARE/CHAMPUS  will  continue  to 
use  the  same  wage  index  amounts  used 
for  the  Medicare  PPS.  In  addition. 
TRICARE/CHAMPUS  will  duplicate  all 
changes  with  regard  to  the  wage  index 
for  specific  hospitals  that  are 
redesignated  by  the  Medicare 
Geographic  Classification  Review  Board. 

C.  Hospital  Market  Basket 

TRICARE/CHAMPUS  will  update  the 
adjusted  standardized  amounts 
according  to  the  final  updated  hospital 
market  basket  used  for  the  Medicare 
PPS  according  to  HCFA's  July  30,  1999. 
final  rule. 

D.  Outlier  Payments 

Since  TRICARE/CHAMPUS  does  not 
include  capital  payments  in  our  DRG- 
based  payments,  we  will  use  the  fixed 
loss  cost  outlier  threshold  calculated  by 
HCFA  for  paying  cost  outliers  in  the 
absence  of  capital  prospective 
payments.  For  n'  2000.  the  fixed  loss 
cost  outlier  threshold  is  based  on  the 
sum  of  the  applicable  DRG-based 
payment  rate  plus  any  amounts  payable 
for  IDME  plus  a  fixed  dollar  amount, 
thus,  for  FY  2000.  in  order  for  a  case  to 
qualify  for  cost  outlier  payments,  the 
costs  must  exceed  the  TRICARE/ 
CHAMPUS  DRG  base  payment  rate 
(wage  adjusted)  for  he  DRG  plus  the 
IDME  payment  plus  S12.827  (wage 
adjusted).  The  marginal  cost  factor  for 
cost  outliers  continues  to  be  80  percent. 

E.  Blood  Clotting  Factor 

TRICARE/CHAMPUS  will  add  HCPCS 
code  J7191  (clotting  factor,  porcine)  to 
the  list  of  covered  blood  clotting  factor 
for  hemophilia  patients  and  adopt 
changes  to  the  payment  rates  as  outlined 
in  HCFA's  July  30,  1999.  final  rule. 
effective  for  admissions  on  or  after 
October  1,  1999. 

F.  Hospitals  Excluded  From  the 
Prospective  Payment  System 

TRICARE/CHAMPUS  will  adopt  the 
changes  outlined  in  HCFA's  July  30. 
1999,  final  rule  as  they  apply  to 
hospitals  and  units  excluded  from- the 
Mediccire  PPS. 

II.  Cost  to  Charge  Ratio 

For  FY  2000.  the  cost-to-charge-ratio 
used  for  the  TRICARE/CHAMPUS  DRG- 
based  payment  system  will  be  0.5429. 
which  isincreased  to  0.5489  to  account 
for  bad  debts.  This  shall  be  used  to 
calculate  the  adjusted  standardized 


amounts  and  to  calculate  cost  outlier 

payments,  except  for  children's 
hospitals,  for  children's  hospital  cost 
outliers,  the  cost-to-charge  ratio  used  is 
0.6004. 

III.  Updated  Rates  and  Weights 

The  updated  rates  and  weights  are 
accessible  through  the  Internet  at 
i\-wi\'. tricare.osd.mil  under  the  heading 
TRICARE  Provider  Information.  Table  1 
provides  the  ASA  rates  and  Table  2 
provides  the  DRG  weights  to  be  used 
under  the  TRICARE/CHAMPUS  DRG- 
based  payment  system  during  FY  2000 
and  which  is  a  result  of  the  changes 
described  above.  The  implementing 
regulations  for  the  TRICARE/CHAMPUS 
DRG-based  payment  system  are  in  32 
CFR  Part  199. " 

Dated:  November  8.  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  99-29693  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  5001 -10-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Executive  Comminee  Meeting  of  the 
Defense  Advisory  Committee  on 
Women  in  the  Service  (DACOWITS) 

AGENCY:  Department  of  Defense, 
Advisory  Committee  on  Women  in  the 
Services. 
action:  Notice. 

summary:  Pursuant  Section  10(a).  Public 
Law  92-463.  as  amended,  notice  is 
hereby  given  of  a  forthcoming  Quarterly 
Executive  Committee  Meeting  of  the 
Defense  Advisorv  Committee  on  Women 
in  the  Services  (DACOWITS).  The 
purpose  of  the  Executive  Committee 
Meeting  is  to  provide  transitional 
training  to  the  incoming  2000  Executive 
Committee  members  and  an  Awards 
Presentation  for  the  1999  Executive 
Committee  members.  The  Awards 
presentation  hosted  by  the  Secretary  of 
Defense  is  opened  to  the  public.  All 
other  portions  are  for  training  only  and 
are  not  open  to  the  public. 
dates:  December  6,  1999,  8:30  a.m- 
4:00  p.m. 

ADDRESSES:  SECDEF  Conference  Room 
3E869.  The  Pentagon.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Susan  E.  Kolb.  ARNGUS. 
DACOWITS  and  Military  Women 
Matters,  OASD  (Force  Management 
Policy).  4000  Defense  Pentagon.  Room 
3D769.  Washington.  DC  20301-4000; 
telephone  (703) 697-2122. 
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)9;  8:45  am 


SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 

Monday  December  6.  1999. 

TIME 
1:4.';  p.m. 

EVEST 

Executive  Committee  Awards 

Presentation  (Secretary  of  Defense 
Conference — 3E869,  Please  be  seated 
by  1:30  p.m.) 
Dated:  November  8.  1999. 
L..V1.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DoD 

!FR  Doc.  99-29692  Filed  11-12-99;  8:45  am) 

BILLING  CODE  5001-1 0-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Draft  Programmatic  Environmental 
impact  Statement  on  Transportable 
Treatment  Systems  for  Non-Stockpile 
Chemical  Warfare  Materiel 

agency:  Department  of  the  Armv.  DoD 
ACTION:  Public  comment  meeting 
announcement. 


SUMMARY:  Tfiis  announcement  provides 
the  dates,  times,  and  locations  of 
regional  public  meetings  to  be  held  m 
the  vicinitv  of  Anchorage  Alaslva:  Salt 
Lake  City.  Utah;  Edgewood.  Marvland: 
San  Antonio,  Texas;  Indianapolis. 
Indiana:  Huntsville.  Alabama: 
Alexandria.  Louisiana;  Santa  Rosa. 
California;  and  Tampa.  Florida.  The 
purpose  of  these  meetings  is  to  solicit 
public  comments  on  the  Draft 
Programmatic  En\ironmental  impact 
Statement  {DPEIS;  on  Transportable 
Treatment  Systems  for  Non-Stockpile 
Chemical  Warfare  Materiel.  A  notice  of 
availability  of  the  DPEIS  was  published 
in  the  Federal  Register  (64  FR  56774)  on 
October  21,  1999.  The  PEIS  is  being 
prepared  in  accordance  with  the 
National  Environmental  Policv  Act.  as 
amended. 

DATES:  Public:  comments  on  the 
information  provided  in  the  DPEIS  must 
be  submitted  by  February  4.  2000  to 
ensure  consideration  in  the  Final  PELS 
ADDRESSES:  Questions  about  the 
meetings,  requests  for  information,  or 
requests  for  a  bound  copy  of  the 
document  or  a  CD-ROM  should  be 
directed  to:  Program  .Manager  for 
Chemical  Demilitarization.  ATTN: 
SFAE-CD-NP  (Mr.  John  K.  Gieseking/ 
PEIS).  Aberdeen  Proving  Ground. 
Maryland  21010-4005. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
lohn  K.  Gieseking.  Office  of  the  Program 


Manager  for  Chemical  Demilitarization, 
ATTN:  SFAE-CD-NP.  Aberdeen 
Proving  Ground,  Maryland  21010-4005 
or  by  calling  1-800-488-0648. 

SUPPLEMENTARY  INFORMATION:  To 
facilitate  public  comment  on  the  DPEIS. 
the  Army  will  hold  regional  public 
meetings  according  to  the  following 
dates,  times,  and  locations: 

Alaska:  November  9.  1999.  2:00  p.m. 
to  8:00  p.m..  Sheraton  Anchorage  Hotel, 
401  East  6th  Avenue,  Anchorage, 
Alaska; 

Utah:  November  16,  1999.  2:00  p.m.  to 
9:00  p.m..  Holidav  Inn  Airport,  1659 
West  Temple.  Salt  Lake  City,  Utah; 

Marvland:  November  23.  1999.  2:00 
p.m.  to  8:00  p.m.,  RichJin  Ballroom, 
1700  Van  Bibber  Road,  Edgewood, 
Mar}'land: 

Texas:  November  30,  1999,  5:00  p.m. 
to  9:00  p.m..  Sam  Houston  Room— 
Officers  Club,  Fort  Sam  Houston. 
Texas: 

Indiana:  December  6.  1999,  2:00  p.m. 
to  8:00  p.m..  Embassy  Suites 
Downtown,  110  West  Washington 
Street.  Indianapolis,  Indiana: 

Alabama:  December  14.  1999.  6:00 
p.m.  to  9:00  p.m..  Holidav  Inn  Research 
Park.  5903  University  Drive.  Huntsville, 
Alabama: 

Louisiana:  lanuary  4,  2000,  6:00  p.m. 
to  9:00  p.m..  Holiday  Inn — Convention 
Center.  701  Fourth  Street.  Alexandria. 
Louisiana: 

California:  lanuary  11.  2000,  2:00  p.m. 
to  8:00  p.m.  Double  Tree  Hotel,  Sonoma 
County,  Double  Tree  Drive,  Rohnert 
Park,  Santa  Rosa  California; 

Florida:  fanuan'  19.  2000.  6:00  p,m.  to 
9:00  p.m  ,  Holiday  Inn  City  Centre,  111 
West  Fortune  Street.  Tampa,  Florida. 

These  meetings  will  utilize  a  pubhc 
availability  session  format  where  the 
public  can  obtain  information,  discuss 
concerns,  make  comments,  and  meet 
with  Army  and  other  Government 
representatives  on  a  one-on-one  basis. 
The  preceding  meeting  dates,  times,  and 
locations  will  also  be  announced  in 
appropriate  news  media. 

E-mail  comments  or  requests  should 
be  directed  to: 

lohn.gieseking@pmcd.apgea.anny.mil. 
The  DPEIS  can  also  be  accessed  via  the 
following  World  Wide  Web  at  site: 
http://\\'w\v-pmcd. apgea.army.mil/ 
nscmp/index.html 

Dated:  November  8,  1999. 
Raymond  J.  Fatz. 

Df-puty  .Assistant  Secretary  of  the  Armv 
(Environment.  Safetv  and  Occupational 

HealthlOASA.IIf^Ej. 

!FR  Do(    09-29717  Filed  11-12-99;  8:45  am] 

BILLING  CODE  3710-O8-iy| 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive.  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory.  Adelphi,  Maryland. 
ACnON:  Notice. 

SUMMARY:  In  accordance  with  37  CFT? 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Anny,  Washington,  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A  Warhead  for 
Air  Defense  Missiles. 

Under  the  authoritv  of  Section 
11(a)(2)  of  the  Federal  Technology- 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory'  wish  the  license 
the  U.S.  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partiallv 
exclusive  manner  to  any  partv 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 
"  Title:  Flat-Sided  Warhead. 

Inventors:  George  T.  Boswell  and 
William  G.  Rueb. 

Patent  Number:  5,965.838. 

hsued  Dnfp-  October  1 2   1 999 
FOR  FURTHER  INFORMATION  CONTACT: 
Norma  Cammaratta,  Technology 
Transfer  Office,  AMSRL-CS-TT,  U.S. 
Army  Research  Laboratory,  Adelphi, 
MD  20783-1197  tel:  (301)  394-2952; 
fax:(301)394-5818. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  99-29730  Filed  11-12-99:  8:45  am) 

BU.UNG  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive.  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
l.al)nrator>-,  Adelphi,  Maryland. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  partially  exclusive  or 
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exclusive  licensing.  The  listed  patent 
has  been  assigned  to  the  United  States 
of  America  as  represented  bv  the 
Secretary  of  the  Army,  Washington,  DC. 

This  patent  covers  a  wide  variety  of 
technical  arts  including:  A 
Hvpereutectnid  and  Hvpoeutedic  Binar}' 
I'randium-V'andaium  .\lloy  and  a 
Specimen  Holder  for  a  Thermal 
Mechanical  Testing  Machine. 

linder  the  authority  of  Section 
n(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35.  United 
States  Code,  the  Department  of  the 
.Armv  as  represented  bv  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
US  patent  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  anv  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  this  patent. 

Titlf.  Hvpereutectoid  and 
Hvpoeutectic  Binary  Uranium- 
vanadium  Alloys. 

Inventor  Michael  R.  Staker. 

Patent  \uml)er  5.963.777. 

Issued  Date  October  5.  1999. 

Title:  Specimen  Holder  for  Thermal 
Mechanical  Testing  Machine. 

Inventors:  Kenneth  P  Rvan,  Jr., 
Donald  Hassett  and  Ernest  Chin. 

Patent  \'umber:  5,965.823 

Issued  Date  October  12.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rausa.  Technologv  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laborators'.  Aberdeen  Proving 
Cround,  MD  21005-5055  tel:  (410)  278- 
5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Fudvml  Register  Liaison  Officer. 
[FR  Doc.  99-29729  Filed  11-12-99:  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army.  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  record 
svstems  subject  to  the  Privacy  Act  of 
1974.  (5  use.  552a).  as  amended. 

In  addition,  the  Department  of  the 
Army  is  amending  the  systems  of 
records  notices  identifiers  for  two 
notices.  Thov  are  AOOOl  DAPE-ARI'  to 
be  changed  to  AOOOl  T.\PC-ARJ';  and 


'A0602-DAPE-ARI'  to  be  changed  to 
'A0602  TAPC-ARI".  Both  of  these 
systems  of  records  notices  were 
previously  published  on  October  18, 
1999,  at  64  FR  561 96 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
December  15,  1999.  unless  comments 
are  received  which  result  in  a  contrary- 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Program  Division,  Army 
Records  Management  and 
Declassification  Agencv.  ATTN:  TAPC- 
PDD-RP.  Stop  C55,  Ft.  Belvoir,  VA 
22060-5576 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  November  4,  1999. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A004(>-^6b  DASG 

SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System  (August  1.  1997.  62  FR 
41373). 

changes: 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Replace  'dependents'  with  family 
members'. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  Sponsor's  Social  Security 
Number'  and  preventive  medicine  HW 
patient  files'  to  entry. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with   10 
U.S.C.  3013,  Secretar\'  of  the  Army;  10 
U.S.C.  1071-1085;  50'U.S.C.  Supplement 
IV,  Appendix  454,  as  amended;  42 
U.S.C.  11131-11152;  E.O.  9397  (SSN); 
DoD  Instruction  6015.23,  Delivery  of 
Healthcare  at  Military  Treatment 


Facilities  (MTFs);  DoD  Directive 
6040.37,  Confidentiality  of  Medical 
Qualitv  Assurance  (QA)  Records;  DoD 
6010.8-R,  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Service 
(CHAMPUS):  Army  Regulation  40-66, 
Medical  Record  Administration  and 
Health  Documentation.' 


A004(>-66b  DASG 

SYSTEM  NAME: 

Health  Care  and  Medical  Treatment 
Record  System. 

SYSTEM  location: 

Army  Medical  Department  facilities 
and  activities  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  of  the  Armed 
Forces  (both  active  and  inactive);  family 
members;  civilian  employees  of  the 
Department  of  Defense;  members  of  the 
U.S.  Coast  Guard.  Public  Health  Service, 
and  Coast  and  Geodetic  Survey;  cadets 
and  midshipmen  of  the  military 
academies;  employees  of  the  American 
National  Red  Cross;  and  other  categories 
of  individuals  who  receive  medical 
treatment  at-Army  Medical  Department 
facilities/activities. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM. 

Name,  sponsor's  Social  Security 
Number,  medical  records  (of  a 
permanent  nature)  used  to  document 
health;  psychological  and  mental 
hvgiene  consultation  and  evaluation: 
medical/dental  care  and  treatment  for 
any  health  or  medical  condition 
provided  an  eligible  individual  on  an 
inpatient  and/or  outpatient  status  to 
include  but  not  limited  to:  health; 
clinical  (inpatient);  outpatient;  dental; 
consultation;  and  procurement  and 
separation  x-ray  record  files;  and 
Human  Immunodeficiency  Virus  (HIV) 
blood  sampling  results  to  identify' 
Acquired  Immune  Deficiency  Svndrome 
(AIDS). 

Subsidiarv  medical  records  (of  a 
temporary  nature)  are  also  maintained 
to  support  records  relating  to  treatment/ 
observation  of  individuals.  Such  records 
include  but  are  not  limited  to;  social 
work  case  files,  preventive  medicine 
HIV  patients  files,  inquiries/complaints 
about  medical  treatment  or  services 
rendered  by  the  medical  treatment 
facilitv,  and  patient  treatment  x-ray  and 
index  files. 
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AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Secretary  of  the  Armv: 
10  U.S. C.  1071-1085;  50  LIS. C. 
Supplement  IV.  Appendix  454,  as 
amended:  42  U.S.C.  11131-11152:  E,0. 
9397  ISSN):  DoD  Instruction  6015.23, 
Delivery  of  Healthcare  at  Military 
Treatment  Facilities  fMTfsj:  DoD 
Directive  6040.37.  Confidentially  of 
Medical  Quality  Assurance  (QA) 
Records;  DoD  6010,8-R,  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS);  ,\rmy  Regulation 
40-66,  Medical  Record  Adminiistration 
and  Health  Documentation. 

PURPOSE(S): 

To  provide  health  care  and  medical 
treatment  of  individuals;  to  establish 

tuberculosis/ tumor/ cancer/Human 
Immunodeficiency  Virus  (HIV') 
registries;  for  research  studies; 
compilation  of  statistical  data  and 
management  reports;  to  implement 
preventive  medicine,  dentistry,  and 
communicable  disease  control 
programs;  to  adjudicate  claims  and 
determining  benefits;  to  evaluate  (.are 
rendered;  determine  professional 
certification  and  hospital  accreditation: 
and  determine  suitability  of  persons  for 
service  or  assignment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
532a(bj  of  the  Privacy  Act.  these  records 
or  information  rnntnined  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552afh}(3l  as  follows: 

Information  may  be  disclosed  to  the 
Department  of  Veterans  Affairs  to 
adjudicate  veterans'  claims  and  provide 
medical  care  to  ,\rmy  members. 

National  Research  Council,  National 
Academy  of  Sciences,  National 
Institutes  of  Health.  Armed  Forces 
Institute  of  Pathology,  and  similar 
institutions  for  authorized  health 
research  in  the  interest  of  the  Federal 
Government  and  the  public.  When  not 
essential  for  longitudinal  studies, 
patient  identification  data  shall  be 
eliminated  from  records  used  for 
research  studies.  Facilities/activities 
releasing  such  records  shall  maintain  a 
list  of  all  such  research  organizations 
and  an  accounting  disclosure  of  records 
released  thereto. 

To  local  and  state  government  and 
agencies  for  compliance  with  local  laws 
and  regulations  governing  control  of 
communicable  diseases,  preventive 
medicine  and  safety,  child  abuse,  and 


other  public  health  and  welfare 
programs. 

Third  party  payers  per  10  U.S.C.  1095 
as  amended  by  Pub.  L.  99-272.  and 
guidance  provided  to  the  DoD  health 
services  by  DoD  Instruction  6015.23,  for 
the  purpose  of  collecting  reasonable 
inpatient/outpatient  hospital  care  costs 
incurred  on  behalf  of  retirees  or 
dependents. 

To  former  DoD  health  care  providers, 
who  have  been  identified  as  being  the 
subjects  of  potential  reports  to  the 
National  Practitioner  Data  Bank  as  a 
result  of  a  payment  having  been  made 
on  their  behalf  by  the  U.S.  Government 
in  response  to  a  malpractice  claim  or 
litigation,  for  purposes  of  providing  the 
provider  an  opportunity,  consistent 
with  the  requirements  of  DoD 
Instruction  6025.15  and  Army 
Regulation  40-68.  to  provide  any 
pertinent  information  and  to  comment 
on  expert  opinions,  relating  to  the  claim 
for  which  payment  has  been  made. 

The  Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

NOTE:  Records  of  identity,  diagnosis, 
prognosis,  or  treatment  of  any  client/patient, 
irrespective  of  whether  or  when  he/she 
ceases  to  be  a  client/patient,  maintained  in 
connection  with  the  performance  of  any 
alcohol  or  drug  abuse  prevention  and 
treatment  function  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United  States, 
shall,  except  as  provided  therein,  be 
confident  la!  and  be  disclosed  only  for  the 
purposes  and  under  the  circumstances 
expressly  authorized  in  42  U.S.C.  290dd-2. 
This  statute  takes  precedence  over  the 
Privacy  Act  of  1974  in  regard  to  accessibility 
of  such  records  except  to  the  individual  to 
whom  the  record  pertains.  The  'Blanket 
Routine  Uses'  do  not  apply  to  these  types  of 
records 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  visible 

card  files;  microfiche;  cassettes; 
magnetic  tapes.'discs;  computer 
printouts;  x-ray  film  preservers. 

retrievability: 

By  patient  or  sponsor's  surname  or  BY 
sponsor's  Social  Security  Number. 

SAFEGUARDS: 

Records  are  maintained  in  buildings 

which  emplo\'  security  guards  and  are 
accessed  only  by  authorized  personnel 
having  an  official  need-to-know. 
Automated  segments  are  protected  by 
controlled  system  passwords  governing 
access  to  data. 


retention  AND  DISPOSAL: 

Military  health/dental  and 
procurement/separation  x-ray  records 
are  permanent.  Clinical  (inpatient), 
outpatient,  dental  and  consultation 
record  files  for  military  members  are 
destroyed  after  50-75  years;  records 
pertaining  to  U.S.  Militaiy  Academy 
cadets  are  withdrawn  and  retired  to  the 
Surgeon.  U.S.  Military  Academy,  West 
Point.  NY  10996-1 797.  Records  on 
civilians  and  foreign  nationals  are 
destroyed  after  25  years;  except  for 
civilian  dental  records  which  are 
destroyed  after  5  years.  Records  on 
American  Red  Cross  personnel  are 
withdrawn  and  forwarded  to  the 
American  National  Red  Cross. 

All  records  (except  the  Military 
Health/Dental  records)  which  are  active 
while  individual  is  on  active  duty,  then 
retired  with  individual's  Military 
Personnel  Records  Jacket  and  the 
procurement/separation  x-ray  records 
which  are  forwarded  to  the  National 
Personnel  Records  Center  on  an 
accumulation  basis)  are  retained  in  an 
active  file  while  treatment  is  provided 
and  subsequently  held  for  a  period  of  1 
to  5  years  following  treatment  before 
being  retired  to  the  National  Personnel 
Records  Center.  Subsidiary  medical 
records,  of  a  temporary  nature,  are 
normally  not  retained  long  beyond 
termination  of  treatment:  however, 
supporting  documents  determined  to 
have  significant  documentation  value  to 
patient  care  and  treatment  are 
incorporated  into  the  appropriate 
permanent  record  file. 

Disposition  of  the  preventive 
medicine  HIV  patient  files  is  pending 
NARA  approval. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  U.S.  Army  Medical 
Command,  ATTN;  MCHO-CL-P,  Suite 
13,  2050  Worth  Road,  Fort  Sam 
Houston,  TX  78234-6010. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  WTitten  inquiries  to  the  medical 
facility  where  treatment  was  provided. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  record  systems  notices. 

Red  Cross  employees  may  write  to  the 
Medical  Officer,  American  National  Red 
Cross.  1730  E  Street,  NW.  Washington. 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name.  Social  Security  Number  of 
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sponsor,  and  (:urr»>nt  address  and 
telephone  number  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  any  details  which  will 
assist  in  locating  the  records. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  medical  facilitv  where 
treatment  was  provided  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
systems  notices. 

Red  Cross  employees  may  write  to  the 
Medical  Officer.  American  National  Red 
Cross,  17,30  E  Street,  NVV.  Washington, 
DC  20006. 

For  verification  purposes,  the 
individual  should  provide  the  full 
name.  Social  Security  Number  of 
sponsor,  and  t  urrent  address  and 
telephone  number  Inquiry  should 
include  name  of  the  hospital,  year  of 
treatment  and  anv  details  which  will 
assist  in  locating  the  records, 

CONTESTING  RECORD  PROCEDURES: 

The  .Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  .Army  Regulation  340- 
21;  32  CFR  part  505:  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  persimal 
interviews  and  history  statements  from 
the  individuals;  abstracts  or  copies  of 
pertinent  medical  records;  examination 
records  of  intelligence,  personality, 
achievement,  and  aptitude;  reports  from 
attending  and  previous  physicians  and 
other  medical  personnel  regarding 
results  of  physical,  dental,  and  mental 
examinations,  treatment,  evaluation, 
consultation,  laboratory.  x-ra\'  and 
special  studies  and  research  conducted 
to  provide  health  care  and  medical 
treatment;  and  similar  or  related 
documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc    ')'t-:q3qi  Filed  11-15-99:  8:45  am] 

BILLING  CODE  5001 -10-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Announcement  of  Public  Hearing  Date 
on  a  Draft  Environmental  Impact 
Statement/Environmental  Impact 
Report  (DEIS/EIR)  for  the  San  Timoteo 
Creek  Flood  Control  Project,  Reach  3B, 
in  San  Bernardino  County,  CA 

agency:  U.S.  Army  Corps  of  Engineers. 

UoD. 

ACTION:  Notice  (announcement  of  public 

hearing  date). 

summary:  The  Draft  EIS/EIR  was 
released  for  public  review  on  October  5. 
1999.  The  Environmental  Protection 
Agency  has  published  a  Notice  of 
Availability  of  the  DEIS/EIR  in  the 
Federal  Register  on  October  15,  1999. 
The  public  review  of  the  Draft  EIS/EIR 
ends  on  November  29,  1999.  The 
general  study  area  for  the  San  Timoteo 
Creek  Reach  3B  Project  includes  the 
area  within  the  existing  100-year 
floodplain  and  stretches  from  its 
downstream  (northwestern)  limit  of 
Barton  Road,  near  the  City  of  Loma 
Linda,  through  an  unicorporated  area  of 
San  Bernardino  County,  to  its  upstream 
(southeastern)  limit  of  Alessandro  Road, 
which  lies  in  the  City  of  Redlands. 
Reach  SB  extends  for  a  total  length  of 
approximately  3.9  miles. 
ADDRESSES:  Commander,  U.S.  Army 
Corps  of  Engineers,  Los  Angeles  District. 
Environmental  Design  Section  P  O  Box 
532711,  Los  Angeles,  CA  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joy  jaiswal.  Technical  Manager,  phone 
(213)452-3871. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  primary  purpose  of  the  Reach  3B 
project  is  to  provide  flood  control  and 
debris  and  sediment  trapping  within  the 
study  area  and  in  the  downstream  areas. 
Because  facilities  within  Reaches  1,2. 
3A,  and  3B  were  initially  designed  for 
flood  control  purposes,  completion  of 
flood  control  facilities  along  Reach  3B  is 
needed  to  provide  adequate  flood 
protection  of  land  and  structures  within 
the  existing  100-year  floodplain  of  the 
San  Timoteo  Creek  study  area. 
Construction  of  3.1  miles  of  San 
Timoteo  Creek  extending  from  the  Santa 
Ana  River  to  just  upstream  of  Barton 
Road,  designated  as  Reach  1.2  and  3A 
have  been  completed.  Public  raised 
concerns  about  aesthetics  of  the  creek. 
wildlife  movement,  impacts  to 
vegetation,  recreational  trail  usage  and 
groundwater  recharge.  Therefore,  the 
San  Bernardino  County  Board  of 


Supervisors  requested  the  USACOE 
study  an  alternative  to  the  authorized 
project  for  Reach  3B  (proposed 
construction)  that  would  incorporate  the 
public's  concerns  The  Corps  redesigned 
the  Authorized  plan  of  Reach  38  to 
incorporate  public  concerns. 

2.  Proposed  Action 

^instruction  of  a  flood  control 
channel  at  San  Timoteo  Creek.  Reach  3B 
upstream  of  Barton  Road. 

3.  Alternatives 

The  DEIS/EIR  evaluates  the 
alternatives  carried  forward  for  detailed 
environmental  analysis.  In  general,  the 
major  differences  among  Alternatives  A, 
B,  C.  D.  and  the  Authorized  Plan 
involve  the  length  of  the  transition 
channel,  and  the  number  and 
dimensions  of  sediment  basins  and  drop 
structures.  Alternative  E  also 
incorporates  the  use  of  sediment  basins, 
but  differs  from  the  other  alternatives 
because  levees  and  a  spillway  would  be 
required  to  contain  and  direct  flows  into 
the  downstream  structure  near  Barton 
Road.  Description  and  impacts  related 
to  the  future  maintenance  for  the  life  of 
the  project  are  included  in  the  DEIS/ 
EIR. 

Alternative  A 

•  17-in-channel  sediment  basins, 
drop  structures. 

•  Total  length  of  sediment  basins  and 
transition  is  approximately  13.800  feet, 
extending  3.000  feet  upstream  of  San 
Timoteo  Canyon  Road. 

•  Sediment  basins  would  be  8.5  feet 
below  the  existing  channel  invert. 

•  Stabilization  of  banks  with  soil 
cement  and  concrete  with  2:1  slope. 

•  Natural  bottom  channel. 

•  Parapet  walls. 

•  Inlet  structure. 

•  Access/recreational  trail. 

•  Environmental  corridor. 

•  Limited  fencing. 

•  Replacement  of  Beaumont  Avenue 
Bridge. 

•  Recreational  opportunities. 

Alternative  B — The  Preferred 
Alternative 

•  Recommended  plan  consists  of  18 
sediment  basins  and  drop  structures 
instead  of  17  sediment  basins.  Other 
features  are  similar  to  Alternative  A. 
Which  includes  concrete  transitional 
channel,  drop  structure,  stabilization  of 
side  slopes,  inlet  construction, 
maintenance  access  road/trail  easement, 
access  ramps,  environmental  corridor, 
fencing  replacement  of  Beaumont 
Avenue  Bridge,  utility  relocations,  side 
drain  connections,  and  recreational 
opportunities. 
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•  Entire  length  of  project  would  be 
14.300  feet,  extending  4.000  feet 
upstream  of  San  Timoteo  Canyon  Road. 

•  Construction  of  18  Sediment  basins. 

•  Depth  of  sediment  basins  would 
range  from  4.8  feet  to  12  feet  below  the 
channel  invert. 

Alternative  C 

•  Alternative  C  is  similar  to 
Alternatives  A  and  B. 

•  22  sediment  basins  and  drop 
structures. 

•  Total  length  16,700  feet,  extending 
6.500  feet  upstream  of  .San  Timoteo 
Canyon  Road. 

•  Basin  depths  would  be  8.0  feet. 

Alternative  D 

•  52  sediment  basins  and  drop 

structures. 

•  Sediment  basin  depth  about  4.8 
feet. 

•  Total  length— 18,900  feet  extending 
11,000  feet  upstream  of  San  Timoteo 
Canyon  Road. 

Alternative  E 

•  Involves  acquiring  the  land  within 
the  100-year  floodplain  (within  the 
study  area)  to  allow  San  Timoto  Creek 
to  overflow  onto  its  natural  floodplain 
during  storm  events. 

•  Acquiring  the  floodplain  right-of- 
way  for  approximately  four  miles  would 
require  approximately  300  acres, 
including  approximately  20  homes,  a 
historic  structure,  and  commercial  uses. 

•  Eight  sediment  basins  with  drop 
structures. 

•  Total  length  of  alternative— 13.400 
feet. 

•  Levees  would  begin  at  San  Timoteo 
Canyon  Raod  and  gradually  increase  in 
height  from  0-35  feet,  ending  at  a 
spillway  near  California  Street. 

Authorize  Plan 

•  Maintenance  access  of  road/txail 
easement;  environmental  corridor, 
Beaumont  Avenue  Bridge  replacement, 
utility  relocations,  side  drain 
connections  of  the  sediment  basins. 

•  Eight  sediment  basin  with  drop 
structures. 

•  Total  length— 19.100  feet 

•  Existing  San  Timoteo  Canyon  Road 
remain  in  place. 

•  No  replacement  of  Beaumont 
Avenue  bridge. 

•  Basins  would  be  excavated  6  feet 
below  the  existing  channel  invert-total 
depth  of  12  feet. 

No  Action 

No  construction  of  existing  channel 
along  Reach  3B. 

4.  The  USACOE  and  San  Bernardino 
Countv.  the  local  sponsor,  will  consider 


public  concerns  on  the  Draft  EIS/EIR. 
Summarv  of  the  Public  Hearing  and 
written  comment  letters  and  responses 
will  be  incorporated  in  the  Final  EIS/ 
EIR  as  appropriate. 

5.  Time  and  Location 

The  Public  Hearing  is  scheduled  for 
November  23,  1999,  at  7:00  PM.  San 
Bernardino  County  Museum,  Fisk 
Room.  2024  Orange  Tree  Lane, 
Redlands,  California,  92374. 

Dated:  November  5,  1999. 
Charles  V.  Landry. 

Lieutenant  Colonel,  Corps  of  Engineers, 
Deputy  District  Engineer. 
(FR  Doc  99-29732  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement/ 
Report  for  tfie  Santa  Rosa  Ecosystem 
Restoration  Project.  City  of  Santa 
Rosa,  Sonoma  County.  CA 

AGENCY:  I  ,S  .\rmy  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent. 

SUMMARY:  Santa  Rosa  Creek  watershed 

encompasses  approximately  78,6  square 
miles  in  Sonoma  County,  California, 
and  includes  most  of  the  City  of  Santa 
Rosa,  The  area  of  interest  includes  the 
approximately  6.5  miles  of  the  Creek 
from  Railroad  Street  to  Laguna  de  Santa 
Rosa,  which  is  proposed  for  restoration. 
The  project  also  includes  construction 
of  a  fish  passageway  along  a  1.400-foot 
portion  of  Matanzas  Creek  in  downtown 
Santa  Rosa.  The  Corps  has  determined 
that  the  proposed  action  may  have 
significant  effect  on  the  quality  of  the 
human  environment.  To  comply  with 
the  requirements  of  Section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  Environmental 
Quality  regulations  (40  CFR  Parts  1500- 
1508).  the  California  Environmental 
Quality  Act  (CEQA).  The  Corps  of 
Engineers  (Corps)  is  required  to  prepare 
a  joint  En\'ir()nmental  Impact 
Statement/En\ironmental  Impact  Report 
(EIS/EIR)  with  th«  City  of  Santa  Rosa. 
Countv  of  Sonoma,  and  with  Sonoma 
County  Water  Agency.  The  Corps  will 
also  prepare  a  Feaslbilit^  Stud\'  report. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  project 
and  the  alternatives,  contact  Ms, 
Elizabeth  Dyer  of  the  Plan  Formulation 
Section,  U.S.  Army  Corps  of  Engineers 
San  Francisco  District.  333  Market 


Street,  71 7H,  CESPN-ET-PF,  San 
Francisco,  CA  94105-2197.  Phone 
number  (415)  977-8676,  Fax:  415-977- 
8695,  Email:  edyer@spd.usace.anny.mil. 
Written  comments  and  questions 
regarding  the  scoping  process  or 
preparation  of  the  EIS/EIR  may  be 
directed  to  Roger  Femwood,  U.S.  Army 
Corps  of  Engineers.  San  Francisco 
District,  333  Market  Street,  717V, 
CESPN-ET-PP,  San  Francisco,  CA 
94105-2197,  (415)  977-8544,  Fax:  415- 
977-8695,  Email: 

rfernwood@spd.usace.armyniil.  Mr. 
Roger  Golden  is  the  Project  Manager, 
and  can  be  contacted  at  U.S.  Army 
Corps  of  Engineers,  San  Francisco 
District.  333  Market  Street,  822D. 
CESPN-PM.  San  Francisco.  CA  9405- 
2197.  (415)  977-8703,  Fax:  415-977- 
8431,  Email: 

rgolden@spd.usace.anny.mil. 
SUPPLEMENTARY  INFORMATION: 

1,  Authority 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1 500-1 508). 
the  California  Environmental  Quality 
Act  (CEQA).  The  Corps,  City  of  Santa 
Rosa,  County  of  Sonoma,  and  the 
Sonoma  County  Water  Agency  hereby 
give  notice  of  intent  to  prepare  a  joint 
(EIS/EIR)  for  the  Santa  Rosa  Creek 
Ecosystem  Restoration  Project,  Santa 
Rosa  California. 

2.  Comments/Scoping  Nieeting 

Interested  parties  are  requested  to 
express  their  views  concerning  the 
proposed  activity.  The  public  is 
encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  scoping  meeting. 
To  be  most  helpful,  scoping  comments 
should  clearly  describe  specific 
environmental  topics  or  issues  that  the 
commentator  believes  the  document 
should  address.  Oral  and  written 
comments  receive  equal  consideration. 
Please  address  all  conespondence, 
including  requests  for  additional 
information,  to  the  District  Engineer. 
USAED  San  Francisco,  333  Market 
Street,  San  Francisco,  California  94105- 
2197.  A  scoping  meeting  will  be  held 
Wednesday.  December  8.  1999  at  7:00 
p.m.  for  all  interested  parties.  The 
meeting  will  be  held  in  Elsie  Allen  High 
School  Performing  Arts  Center,  aka  The 
Theater.  599  Bellevue  Road,  Santa  Rosa, 
California. 

3  Availability  of  EIS 'EIR 

The  EIS/EIR  should  be  available  for 
public  review  in  the  winter  of  2002. 
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4.  Agencies  Supporting  Project 

The  U.S.  Army  Corps  of  Engineers, 
City  of  Santa  Rosa.  County  of  Sonoma, 
and  the  Sonoma  County  Water  Agency 
will  be  the  lead  agencies  in  preparing 
the  combined  EIS/EIR  The  EIS/EIR  will 
provide  an  analysis  supporting  both 
requirements  of  .NEPA  and  CEQA  in 
addressing  impacts  that  may  result  from 
implementation  of  the  channel 
widening  measures 

5.  Pxirpose  and  Need  for  Action 

The  focus  will  be  on  restoring  Santa 
Rosa  Creek  by  returning  the  channelized 
creek  reaches  to  more  natural 
geomorphic  and  ecological  form  and 
function  and  improving  water  quality, 
while  maintaining  existing  levels  of 
flood  protection.  The  restoration  may 
benefit  steelhead.  a  listed  threatened 
species,  and  other  aquatic  life.  The 
project  will  be  c:onsistent  with  the  Santa 
Rosa  Creek  Master  Plan  which  on 
September  21.  1993  by  the  City  of  Santa 
Rosa,  the  Countv  of  Sonoma,  and  the 
Sonoma  Countv  Water  Agency. 

6.  Study  Area  Description 

In  the  City  of  Santa  Rosa  Master  Plan, 
the  12.8  mile-long  project  has  been 
divided  into  seven  reaches, 
distinguished  by  vegetation,  hydrology, 
adjacent  land  use,  ownership,  channel 
morphology,  and  access.  Reaches  A  and 
B.  which  are  between  Highway  12  near 
Los  Alamos  Road  and  E  Street,  are 
characterized  as  natural  channel.  The 
vegetation  represents  a  mature,  native 
riparian  community  This  area  is  in 
private  property  ownership  with  limited 
access.  Commercial,  residential,  and 
undeveloped  land  uses  are  located 
adjacent  to  the  creek.  Reaches  C,  D  and 
E,  are  between  E  Street  and  Piner  Creek 
w  est  of  Fulton  Road.  They  are 
characterized  by  a  relatively  steep; 
trapezoidal  shaped  channel  with 
grouted  rock  in  ReHch  C  and  riprap  in 
Reaches  D  and  E.  There  is  very  little 
riparian  vegetation.  The  Sonoma  County 
Water  Agencv  owns  the  two 
maintenance  roads  on  either  side. 
Adjacent  land  use  is  commercial, 
residential,  and  industrial.  The  Rural 
Reaches  F  and  G  are  between  Finer 
Creek  and  Laguna  de  Santa  Rosa.  A 
wider  and  shallower  channel  with  more 
sediment  bars  characterizes  them,  less 
rip  rap  (none  in  Reach  G)  and  some 
riparian  vegetation  There  are  levees  in 
Reach  F  and  maintenance  roads  along 
both  sides  of  the  creek  in  both  reaches. 
The  adjacent  land  use  is  agriculture  and 
flooilplain.  The  boundaries  of  tlie 
proposed  restoration  project  include 
part  of  Reach  C  (Pierson  Street  to  Dutten 
Street)  and  all  of  Reach  D  through  Reach 


G.  No  action  is  proposed  for  Reaches  A 
or  B  except  a  proposed  fish  passageway 
enhancement  project,  which  would  be 
located  on  Matanzas  Creek  in  the  area 
generally  located  between  Reach  B  and 
Reach  C. 

7.  Project  Alternatives 

Alternatives  associated  with  the  Santa 
Rosa  Creek  Ecosystem  Restoration 
Project  are  No- Action  and  several 
Action  Alternatives.  The  selected 
alternatives  will  be  implemented  in  the 
project  area.  It  is  assumed  that  the  City 
of  Santa  Rosa  will  continue  to 
participate  in  the  National  Flood 
Insurance  Program.  It  is  expected  that 
flooding  will  continue  at  the  same 
frequency  and  intensity  as  it  has  in  the 
past  in  areas  around  Santa  Rosa  Creek. 
Habitat  values  would  remain  the  same. 

The  Action  alternatives  are  to  restore 
habitat  and  to  improve  w-ater  quality  by 
implementing  one  or  more  of  the 
following  measures  in  the  various 
reaches  of  the  Creek. 

Measure  1:  Enlarge  channel  capacity 
by  removing  existing  grouted  riprap, 
replacing  the  southern  bank  with  a 
steeper  engineered  wall  system  which 
will  allow  for  vegetative  growth,  and  by 
stepping  the  north  bank  with  a  series  of 
retaining  walls  which  will  allow  for 
multiple  use,  pedestrian  and 
maintenance  paths.  A  soft  naturalized 
creek  bottom  will  be  vegetated  with 
native  riparian  grasses,  sedges  and 
shrubs.  This  restoration  measure  is 
proposed  for  sections  of  creek  between 
Santa  Rosa  Avenue  ^nd  Piersnn  Street. 

Measure  2:  Enlarge  the  channel 
capacity  by  removing  the  existing  rip 
rap,  laying  back  the  southern  bank  to  a 
more  stable  angle,  and  terracing  the 
northern  bank  to  allow  for  path 
installation.  The  newly  constructed 
channel  will  be  vegetated  using  native 
riparian  species.  The  creek  bottom  will 
provide  a  soft  meandering  low  flow 
channel,  which  will  be  shaded  and  will 
feature  rocks  and  anchored  logs  for  fish 
habitat.  This  restoration  measure  is 
proposed  for  sections  of  creek  between 
Pierson  Street  and  Piner  Creek. 

Measure  3:  Enlarge  channel  capacity 
and  expand  the  existing  cross  sectional 
area  of  the  creek  by  removing  existing 
rip  rap,  laying  back  one  bank,  and 
excavating  the  other  bank  to  create 
vegetated  terraces  on  which  paths 
would  be  placed.  The  entire  creek 
channel  will  be  revegetated  with  native 
riparian  plant  materials.  This  restoration 
measure  is  proposed  for  limited  sections 
of  creek  between  Stony  Point  Road  and 
Piner  Creek. 

Measure  4:  Increase  the  channel 
width  by  relocating  one  or  both  levees 
away  from  the  creek  a  total  of  not  more 


than  100  feet.  The  creek  channel  would 
be  re-contoured  to  create  a  naturalized 
meander  pattern  with  riparian  plantings 
throughout.  This  restoration  measure  is 
proposed  for  sections  of  creek  between 
Finer  Creek  and  Willowside  Road. 

Measure  5:  The  area  of  riparian 
vegetation  would  be  expanded  by  100 
feet  or  less  between  Willowside  Road 
and  Laguna  de  Santa  Rosa  to  enhance 
the  riparian  vegetation  and  to  allow  the 
development  of  a  meandering  low  flow 
channel. 

In  Measures  1  through  5  above,  rocks 
would  be  placed  in  the  creek  to  create 
pools,  riffles,  runs  and  define  low  flow 
channel.  In  addition,  anchored  logs  with 
root  wad  exposed  to  the  creek  will  be 
installed.  These  features  will  enhance 
the  structural  diversity  of  the  channel 
bottom  and  improve  fish  habitat. 

Measure  6:  Restore  salmonid 
spawning  access  to  Matanzas  Creek  bv 
raising  water  levels  and  decreasing 
velocities  throughout  the  1.400  linear- 
foot  Matanzas  Creek  flood  control 
project.  The  proposed  fish  way  consists 
of  installing  inflatable  bladders  across 
the  bottom  of  the  culvert  to  create  a 
series  of  small  dams  inside  the  culvert. 
A  trench  will  be  excavated  into  the 
splash  apron  on  the  downstream  side  of 
the  culvert  to  allow  access  to  the  fish 
way.  Fish  will  pass  the  inflated  bladders 
by  swimming  or  leaping  over  them  and 
then  continue  upstream  out  of  the 
culvert  and  into  Matanzas  Creek. 

8.  Study  Process 

The  Feasibility  Study  will  identify 
and  evaluate  measures  to  restore  the 
creek  ecosystem  as  follows: 

Define  Existing  Conditions  and 
Formulate  Alternatives 

The  future  without-project  conditions 
in  the  study  area  will  be  projected. 
Input  will  be  sought  from  resource 
agencies. 

Alternative  Developnnent 

Preliminary'  alternatives  will  be 
developed  using  hydraulic  modeling, 
economics,  and  cost  analysis. 

Detailed  Evaluation 

Preliminary  alternatives  will  be 
screened  to  final  alternatives  for  impact 
analysis.  A  draft  Fish  and  Wildlife 
Coordination  Act  Report  including  a 
Habitat  Evaluation  Procedure  (HEP)  will 
be  prepared  to  help  provide  the  basis  for 
identih'ing  the  most  cost-effective 
alternative  acceptable  to  the  agencies 
and  community. 

Draft  Report  Preparation 

The  draft  Feasibility  Report  and 
Environmental  Impact  Statement/Report 
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(DEIS/R)  will  analyze  all  reasonable 
impacts  and  mitigation,  as  well  as 
alternatives,  and  evaluate  compliance 
with  federal  and  state  environmental 
requirements.  A  formal  public  review 
and  comment  period  will  be  started. 

Final  Report  Preparation 

The  last  phase  of  the  study  includes 

preparing  the  final  Feasibility  Report 
recommending  a  preferred  alternatne 
and  completing  the  final  ELS/R,  which 
will  respond  to  all  comments  on  the 
draft  EIS/R 

9.  Other  Environmental  Review  and 
Consultation  Requirements 

The  focus  of  the  DEIS'R  will  be  on  the 
restoration  of  the  natural  conditions  and 
the  construction  of  a  fish  passageway. 
The  local  sponsors  will  use  the  DEIS,  R 
to  meet  their  responsibilities  under  the 
California  Environmental  Quality  Act   It 
may  also  be  used  by  the  North  Coast 
Regional  Water  Quality  Control  Board  to 
meet  its  source  of  C]lean  Water  Act 
Section  404  (b)  1  guidelines  and 


responsibilities  under  the  Porter-Cologn 
Act.  Other  reviews  which  the  DEIS  R 
will  be  used  for  an  information  source 
include  the  Fish  and  Wildlife 
Coordination  Act  and  Endangered 
Species  Act  Consultation. 

10.  DEIS/R  Availability 

The  DEIS  R  will  be  available  to  the 
public  in  summer  2001. 
Peter  T.  Grass, 
LTC.  ES'  Commanding. 
IFR  Dnr  QQ-2P7?1  Filed  11-12-99;  8:45  am] 

BILLING  CODE  3710-09-U 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy;  Orders 
Granting,  Amending,  and  Vacating 
Authorizations  To  Import  and  Export 
Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  orders. 

summary:  The  Office  of  Fossil  Energy 

(FE)  of  the  Department  of  Energy  gives 


notice  that  it  has  issued  Orders  granting, 
amending  and  vacating  natural  gas 
import  and  export  authorizations.  These 
Orders  are  summarized  in  the  attached 
appendix. 

These  Orders  may  be  found  on  the  FE 
web  site  at  http://wAvw.fe.doe.gov.,  or 
on  the  electronic  bulletin  board  at  (202) 
586-7853. 

They  are  also  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  &  Export  Activities. 
Docket  Room  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  on  November  8, 
1999. 

(dhn  VS    (,U  nn, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &  Petroleum  Import  6-  Export 
Activities.  Office  of  Fossil  Energy. 


Appendix. — Orders  Granting,  Amending  and  Vaca-^ing  Import/Export  Authorizations 

[DOE'FE  Ajthonty] 


Order  No 

Date 
issued 

Importer/exporter  FE  Docket  No. 

Inriport  volume 

Export  volume 

Comments 

1518  

10-08-99 

Sierra  Pacific  Power  Comoanv  99- 
71-NG. 

95  Bcf     

Import  from  Canada  over  a  two- 
year  temn  beginning  on  januarv 

1.  2000.  and  extending  t^.rougr 

December  31    20Ci 

1519  

10-08-99 

PG&E    Texas    Industnal    Energy, 
LP   99-68-NG. 

30C  Be' 

Import  and  expon  jc  'c   a   com- 
bined total  from  and  10  Mexic» 

beginning  on  November  1    1999. 

and   extendino   t-hrojar'   Octot>er 

31    200^ 

1520  

1C)-08-99 

Onyx    Gas    Marketing    Company, 
L.C.  99-74-NG. 

110  Bcf 

Import  ana  exDon   up  tc  a   cor-,- 
binea  total  from  ana  10  Mexico 

beginning  on  Octobe-  e    "999 

arxl  extending  tnroua^-    Dctooe' 

7,2001. 

1521   

10-14-99 

Tenaska  Marketing  Ventures  99- 
67-NG. 

400  Bcf 

Import  and  export  jp  \c  a   cof^ 
bined  total  from  and  to  Canada 

and    Mexico    beginning    o^^    tne 

date  0*  ^I'^i  oei've^ 

1522  

10_14_99 

Androscoggin  Energy  LLC   99-69- 
NG. 

5  Bcf 

Import  ana  expo-i   jp  to  a   com- 
bined lota'  *'or^  and  to  Canada 

beginning  on  NovemC>ef  1    ■>  999 

and  extending  tnrougn  C>ciober 

31,2001. 

1523  

10-14-99 

Jonan  Gas  Marketing  inc   99-73- 

NG. 

1 00  Bcf 

Import  and  expon  up  tc  a  com- 
bined total  tron":  and  to  Canada 

beginning  o-  t^e  aate  0'  ''^s*  de- 

livery 

1352-A  

10-14-99 

Androscoggin  Energy  LLC  97-94- 
NG 

Long-term  import  amenoed  to  re- 
place one  supplier  ana  adds  im- 

port point  flexibility 

1524  

10-14-99 

Texex  Energy  partners    LTD    99- 
77-NG. 

73  Bcf 

Import  and  export  up  tc  a   com- 

bined total  from  and  to  Canada 

and   Mexico    beginning   OcloDe' 

15,  1999,  and  extending  f^rough 

October  14.  200' 

1525  

10-18-99 

DEK  Energy  Company  99-76-NG 

73  Bcf   

Import  from  Canaoa  pegnning  on 
November  1,  1999   and  extend- 

ing through  October  31 ,  2001 . 
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(DOE/FE  Authority]                                                                                                                ' 

Order  No. 

Date 

issued 

Importer/exporter  FE  Docket  No. 

Import  volume 

Export  volume 

Comments 

1526       

10-18-99 
10-20-99 
10-20-99 

10-21-99 

10-21-99 
10-21-99 

10-21-99 

10-21-99 
10-28-99 

10-28-99 

10-28-99 
10-28-99 
10-28-99 

Western  Gas  Resources,  Inc.  99- 
72-NG. 

Ocean  Energy,  Inc.  (Successor  to 
UMC  Petroleum  Corp.)  99-79- 
NG 

Big  Sky  Gas  Marketing  Corpora- 
tion 99-80-NG. 

Masspower  99-83-NG  

Seagull    Marketing   Services,    Inc. 

91-24-NG. 
Commonwealth  Gas  Company  99- 

82-NG. 

Pittsfield     Generating     Company, 
L.P.  99-84-NG. 

Pannanaie  Eastem  Pipe  line  Com- 
pany 99-75-NG. 

Williams  Energy  Marketing  &  Trad- 
ing Company  (Successor  to  Wil- 
liams Energy  Service  Company) 
99-86-NG. 

Cascade  Natural  Gas  Corporation 
99-22-NG. 

Uniiea    States  Gypsum  Company 

99-78-NG. 

Sumas    Cogeneration    Company, 

L  P   99-85-NG. 

PanCanadian     Energy     Services, 
Inc.  99-88-NG. 

73Bcf  

73  Bcf  

50  Bcf  

Import    and    expon    from    and    tc 
Canada  beginning  on  November 
26    1999,  and  extending  through 
November  25,  2001                                   ' 

Import    and    export    from    and    to 
Canada   over   a   two-year   term              ~ 
beginning  on  the  date  of  first  de-              , 
livery. 

Import    and    export    from    ana    to              ' 
Canada    ove--    a    two-year    term 
beginning  on  the  date  of  first  de- 
liven/ 

Import  and  export  up  to  a  com- 
bined total  from  and  to  Canada 
beginning  on  October  22,  1999 
and   extending   through   October 
21,  2001 

Vacate  blanket  import  and  export 

15?7        

50  Bet  

1528       

50  Bcf  

50  Bcf  

^529  

522-A  

1530    

20 

Bcf 



20 

25.5  Bcf  

Bcf 

25  5  Bcf   

3cf 

authonty 
Import  and  export   up  to  a   com- 

1531        

bined  total  from  and  to  Canada 
beginning  November  1,  1999, 
and  extending  through  October 
31.  2001, 

Import  and  export  from  and  to 
Canada  beginning  on  October 
30.  1999,  and  extending  through 
October  29,  2001 

Export   and   reimport  from   and  to 

1532    

5£ 
200  Bcf        

1533      

Canada   over   a   two-year   term 
beginning  on  the  date  of  first  de- 
livery. 
Import  from  Canada  beginning  on 
November  1,   1999,  and  extend- 
ing through  October  31    2001 

Amendment   to    increase   volumes 

1474-A  

1534       

7.300,000 

MMBtu. 

17.8  Bcf  

and  extend  term  from  November 
1  1999-  through  October  31, 
2000. 

Import  from  Canada  beginning  on 
November  1,  1999,  and  extend- 
ing through  October  31    2001 

Import  from  Canada  beginning  on 
November  1.  1999  and  extend- 
ing through  October  31,  2001 

Import  and  export  up  to  a  com- 
bined total  from  and  to  Canada 
beginning  on  November  1,  1999 
and  extending  through  October 
2001 

1535     

1536     

250 

Bcf 

1 
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[FRDoc.  99-29689  Filed  11-12-99;  845  am] 
BILUNG  CODE  645(M}1-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EROO-332-000.  et  al.] 

California  Power  Exchange 
Corporation,  et  al.;  Notice  of  Filings 

Novembers.  1999 

Allegheny  Power.  Dayton  Power  and 
Light  Company,  California  Power 
Exchange  Corporation,  Consumers 
Energy  Company,  Tenaska  Gateway 
Partners,  Ltd.,  Montaup  Electric 
Company,  Geysers  Power  Company. 
LLC,  Penobscot  Hydro.  LLC,  Potomac 
Electric  Power  Company,  Florida 
Power  and  Light  Company,  Reliant 
Energy  Ormond  Beach,  LLC,  Reliant 
Energy  Etiwanda,  LLC,  Reliant  Energy 
Indian  Rivers,  LLC,  Reliant  Energy 
Mandalay,  LLC,  Reliant  Energy 
Coolwater,  LLC,  Reliant  Energy 
EUwood,  LLC,  El  Dorado  Energy.  LLC. 
Southern  Energy  Kendall.  L.L.C., 
Cincinnati  Gas  &  Electric  Company. 
Lowell  Cogeneration  Company  Limited 
Partnership,  Medical  Area  Total  Energy 
Plant,  Inc.,  Virginia  Electric  and  Power 
Company,  and  New  York  State  Electric 
&  Gas  Corporation 

[Docket  Nos  EROO-3.^ 3-000.  ER00-3.'H-00O, 
EROO-336-000.  EROO-343-000.  EROO-344- 
000,  ER00-345-000.  EROO-346-000,  EROO- 
347-000.  h.KOO-348-000.  tKOO-349-000. 
EROO-382-000.  EROO-38.3-000.  EROO-384- 
000.  ER00-385-000,  ER0D-386-0O0.  EROO- 
387-000.  ER00-388-000.  EROO-389-000. 
EROO-390-000.  EROO-391-000.  EROO-392- 
000.  ER00-393-000,  and  ER00-394-000| 

Take  notice  that  on  October  29.  1999 
the  above-mentioned  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarterly 
ending  September  30.  1999. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
must  be  filed  on  or  before  November  29, 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 


filing  may  be  viewed  on  the  Internet  at 
http://www.ferc.fed. us/online' rims  htm 
(call  202-208-2222  for  assistance]. 
David  P.  Boergers, 

Secretary- 

[FR  Doc  99-29695  Filed  11-12-99;  8;45  amj 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-2550-000] 

El  Segundo  Power,  LLC;  Notice  of 
Settlement  Conference 

November  8.  1999, 

Take  notice  that  a  settlement 
conference  will  be  convened  to  discuss 
issues  raised  in  Docket  No  ER98-2550- 
000.  The  conference  is  scheduled  for 
Tuesday.  November  16.  1999.  at  10:00 
a.m.  The  settlement  conference  will  be 
held  at  the  offices  of  the  Federal  Energy 
Regulator)'  Commission.  888  First 
Street.  NE,  Washington,  DC  20426.  for 
the  purpose  of  exploring  settlement  (if 
docket  No.  ER98-2550-000 

Any  party  as  defined  by  1 8  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.i02{b).  is  invited  to 
attend.  For  additional  information, 
contact  Linda  Lee  at  (202)  208-0673.  or 
]o  Ann  Scott  at  (202)  208-0764. 
David  P.  Boergers, 
Secretar.' 
(FR  Do(    99-29663  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER0O-35O-000  et  al.) 

FPL  Energy  Main  Hydro  LLC,  et  al.: 
Notice  of  Filings 

November  H    1  C(QQ 

Mobile  Energy  Services  Company 
L.L.C.,  Tampa  Electric  Company, 
Hardee  Power  Partners  Limited, 
Sunbury  Generation.  LLC, 
Commonwealth  Electric  Company, 
FirstEnergy  C^rp.,  Cleveland  Electric 
Illuminating  Company,  CLECO 
Corporation,  .\merican  Electric  Power 
Service  Corporation,  Duke  Energy 
South  Bav,  LLC.  Duke  Energy  South 
Bay.  LLC!  Duke  Energy  Oakland,  LLC, 
Duke  Energy  Oakland.  LLC.  Duke 
Energy  Moss  Landing.  LLC.  Duke 
Energy  Moss  Landing.  LLC.  Southern 
Company  Seryices.  Inc.,  CinCap  VL 
LLC,  Foote  Creek  III  LLC.  Southern 
Energy  Canal.  L.L.C.,  Southern  Energy 
Potrero.  L.L.C.,  Southern  Energy 
Bowline,  L.L.C.,  Southern  Energy 
Lovett.  L.L.C.,  Southern  Energy  Delta, 
L.L.C.,  Southern  Energy  NWGEN. 
L.L.C.,  Detroit  Edison  Company.  State 
Line  Energy,  L,L,C.,  and  Genesee  Power 
Station  L.P. 

[Docket  Nos.  ER00-351-00U  EROO-352-000, 
EROO-353-000,  EROO-357-000,  EROO-359- 
000,  EROO-360-000,  EROO-361-000,  EROO- 
362-000,  ER00-363-8D0,  EROO-364-000, 
EROO-365-000,  EROO-366-000,  EROO-367- 
000,  EK0O-368-000,  EKOO-369-000,  tKOO- 
370-000,  EROO-371-000.  ER0O-372-OO0. 
EROO-373  -000.  EROO-374-000.  EROO-375- 
000,  ER0O-376-O00.  EROO-3 77-000.  EROO- 
378-000,  ER0O-379-000.  ER00-38O-O00.  and 
EROO-381-000] 

Take  notice  that  on  October  29.  1999 
the  above-mentioned  affiliated  power 
producers  and'or  public  utilities  filed 
their  quarterly  reports  for  the  quarterly 
ending  September  30.  1999 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  inter\ene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington.  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  November 
29,  1999.  Protests  will  be  considered  by 
the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
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filing  may  also  be  viewed  on  the 

Internet  at  http:// www. fere. fed. us/ 

online/riras.fitm  (call  202-208-2222  for 

a.ssistance). 

David  P.  Boenjers, 

St'(  rftan. . 

|FR  Doc.  99-29696  Filed  11-12-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-1 7-000.  and  CPOO-19- 
000] 

South  Carolina  Public  Service 
Authority  Corporation;  Notice  of 
Applications 

November  8,  1999. 

Take  notice  that  on  November  1. 
1999.  South  Carolina  Public  Service 
Authority  (Santee  Cooper),  One 
Riverwood  Drive.  Moncks  Comer, 
Berkely  County,  South  Carolina  29461- 
2901  filed  an  application  in  Docket  No. 
CPOO-1 7-000  pursuant  to  sections  7(c) 
of  the  Natural  Gas  Act  and  Subpart  A  of 
Part  157  of  the  Commission's 
regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Santee  Cooper  to  construct  and  operate 
a  natural  gas  pipeline  facility  in  order  to 
transport  natural  gas  from 
Transcontinental  Gas  Pipeline 
Company's  (TranscoLpipeline  in 
Georgia  to  Santee  Cooper's  proposed 
lohn  S.  Rainey  Generating  Station 
(Rainey  Station)  Santee  Cooper  also 
filed  an  application  in  Docket  No. 
CPOO-1 9-000  pursuant  to  section  7(c) 
and  Subpart  F  of  Part  157  of  the 
Commissions  regulations  for  a  blanket 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  perform 
minor  construction,  acquisition,  and 
abandonment  of  facilities,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202  208-2222  for  assistance). 

Any  questions  regarding  the 
application  should  be  directed  to 
lohathan  D.  Schneider.  Huber  Lawrence 
&  Abell.  1001  G  Street.  NW,  Suite  1225. 
Washington.  DC  20001  or  call  (202) 
737-3880 

Santee  Cooper  proposes  to  construct 
and  operate  approximately  2.1  miles  of 
sixteen  inch  diameter  pipeline  in  order 
to  receive  natural  gas  from  Transco  in 
Hart  County,  Georgia  and  to  transport 
and  redeliver  such  gas,  up  to  the  full 
capacity  of  the  pipeline,  to  Santee 
Coopers's  proposed  Rainey  Station,  to 


be  built  on  a  site  located  in  Anderson 
County,  South  Carolina.  Santee  Cooper 
states  that  it  plans  to  use  the  proposed 
pipeline  solely  to  deliver  natural  gas 
owned  by  Santee  Cooper  to  the  Rainey 
Station  for  the  generation  of  electric 
energy. 

Santee  Cooper  asserts  that  inasmuch 
as  it  plans  to  use  the  proposed  pipeline 
facilities  solely  to  deliver  natural  gas 
owned  by  Santee  Cooper  for  use  at  the 
planned  Rainey  Station,  Santee  Cooper 
requests  that  Commission  grant  waiver 
of  the  following: 

(1)  The  requirement,  pursuant  to 
section  157.6(b)(8),  that  Santee  Cooper 
provide  the  Commission  with  the 
complete  information  necessary  for  the 
Commission  to  make  an  up-front 
determination  on  the  rate  treatment  of 
the  proposed  project; 

(2)  The  requirement,  pursuant  to 
Sections  157.14(a)(10),  (a)(ll).  (a)(13), 
(a)(14),  (a)(16),  (a)(17)  and  (a)(18).  that 
Santee  Cooper  provide  Exhibits  H  (Total 
Gas  Supply),  I  (Market  Data),  K  (Cost  of 
Facilities),  L  (Financing),  N  (Revenues, 
Expenses,  and  Income),  and  O 
(Depreciation  and  Depletion),  and 
Exhibit  P  (Tariff); 

(3)  The  accounting  and  reporting 
requirements  pursuant  to  Parts  201 
(Uniform  System  of  Accounts),  250 
(Approved  Forms),  and  Section  260,2 
(Form  No.  2-A,  Annual  Report);  and 

(4)  All  other  regulations  to  the  extent 
that  such  waivers  may  be  necessary  in 
order  to  grant  each  of  the  authorizations 
requested  in  Santee  Cooper's 
application. 

Santee  Cooper  indicates  that  its  status 
as  an  agency  of  the  State  of  South 
Carolina  may  render  the  proposed 
pipeline  facilities  nonjurisdictional  but. 
at  this  time,  it  takes  no  position  on  the 
Commission's  assertion  of  jurisdiction 
over  the  proposed  pipeline  facilities. 
and  submits  this  application  in  order  to 
prevent  undue  delay  in  providing 
electric  consumers  with  the  benefits  of 
the  planned  Rainey  Station. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
November 29,  1999.  file  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
cmd  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
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unnecessary  for  Santee  Cooper  to  appear 

or  be  represented  at  the  hearing. 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-29662  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Tennessee  Power  Company;  Notice  of 
Complaint 

November  8,  1999. 

Take  notice  that  on  November  4, 
1999.  Tennessee  Power  Company 
(TDCO).  4612  Maria  Street.  Chattanooga, 
Tennessee  37411-1209,  filed  a 
complaint  with  the  Federal  Energy 
Regulatory  Commission.  This  complaint 
centers  around  the  treatment  bv  Central 
Illinois  Public  Service  Company  (CIPS) 
of  distributed  generation  TPCO 
proposes  to  install  on  CIPS'  distribution 
system,  with  specific  emphasis  on 
charges  CIPS'  proposes  to  assess  for  the 
use  of  its  12-kV  distribution  facilities. 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission.  888 
First  Street.  NE.  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214),  All  such  motions  or  protests 
must  be  filed  on  or  before  November  24. 
1999.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing 
may  also  be  viewed  on    the    Internet  at 
http://www.ferc.fed.us/online/rims.htm 
(call  202-208-2222)  for  assistance. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  November  24.  1999, 
David  P.  Boergers. 
Sfcretan'. 
|FR  Doc.  99-29664  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER99-1 744-001] 

UAE  Lowell  Power  LLC;  Notice  of 
Filing 

November  8.  1999. 

Take  notice  that  on  October  29,  1999 
UAE  Lowell  Power  LLC  (ULP)  tendered 
for  filing  a  Notification  of  Change  in 
Status,  ULP  seeks  to  notif\'  the 
Commission  that  it  has  become 
affiliated  with  the  Duke  Power 
Company  and  Nantahala  Power  and 
Light  Company  Divisions  of  Duke 
Energy  Corporation.  Due  to  its  new 
affiliation  with  these  regulated  utilities. 
ULP  is  submitting  for  filing  with  the 
Commission  a  proposed  amended  Rate 
Schedule  No.  1  and  a  proposed  Code  of 
(/)nduc1  {Supplement  No.  1  to  Rate 
Schedule  No,  1), 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  18,  1999.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.An\  person  wishing  to  become  a  party 
must  file  a  motion  to  inten'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  ma^■  also  be 
viewed  on  the  Internet  at  http:,'/ 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 
;FR  Dm    99-29666  Filed  11-12-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECOO-1 6-000,  et  al.) 

El  Paso  Energy  Corporation,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  4.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1 .  El  Paso  Energy  Corporation 
[Docket  No.  EC00-16-000] 

Take  notice  that  on  October  29.  1999 
pursuant  to  Section  203  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  §  824b.  and 
Part  33  of  the  Regulations  of  the  Federal 
Energy  Regulatory^  Commission 
(Commission).  El  Paso  Energy 
Corporation  (El  Paso  Energy)  filed  an 
Application  for  expedited  Commission 
authorization  of  El  Paso  Energy's 
proposed  internal  corporate 
reorganization  of  its  jurisdictional 
power  marketing  subsidiaries.  After  the 
reorganization,  all  of  El  Paso  Energy's 
jurisdictional  power  marketing  business 
will  be  conducted  by  one  entity.  El  Paso 
Merchant  Energy.  LP. 

Comment  date:  November  29.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Systems  Power  Pool 
IDocket  No.  ER91-1 95-040] 

Take  notice  that  on  November  1. 
1999.  the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  Jime  27.  1991  Order 
(55  FERC  1  61.495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1,  1992  Order  On  Rehearing  Denying 
Request  Not  To  Submit  Information, 
And  Granting  In  Part  And  Denying  In 
Part  Privileged  Treatment.  Pursuant  to 
18  CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1,  1992  order. 

Copies  of  WSPP's  informational  filing 
are  on  file  with  the  Commission,  and 
the  non-privileged  portions  are  available 
for  public  inspection. 

3.  Northeast  Utilities  Servirp  Company 
and  Select  Energy ,  inc. 

[Docket  No.  EROO-3 18-000] 

Take  notice  that  on  October  29,  1999, 
Northeast  Utilities  Service  Company 
(NUSCO)  and  Select  Energy,  Inc. 
(Select),  tendered  for  filing  under 
Section  205  of  the  Federal  Power  Act 
one  amendment  to  an  existing 
agreement  and  three  transitional  power 
supply  agreements  under  which 
Holyoke  Water  Power  Company  (HWP) 
and  Holyoke  Power  and  Electric 
Company  (HP&E)  may  sell  electric 
power  to  Select,  and  purchase  electric 
power  from  Select.  Applicants  state  that 
the  agreements  are  designed  to  bridge 
potential  gaps  in  power  supply 
allocations  when  the  Northeast  Utilities 
Generation  and  Transmission 
Agreement  is  amended  due  to  certain 
restructuring  events  occurring  in 
Connecticut  and  Massachusetts. 
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The  Applicants  state  that  copies  of 
this  filing  have  been  sent  to  HWP, 
HF&E,  and  Select. 

Comment  date:  November  18,  1999,  in 

dccnrdancf  with  Standard  Paragraph  E 
rit  the  end  of  this  nntict^, 

4.  New  England  Power  Pool 

IDocket  No.  EROO-329-OOOl 

Takf^  notice  that  on  October  29,  1999, 
the  New  Elngiand  Power  Pool 
Partic;ipant.s  f'ommittoe  filed  for 
dcxeptance  a  signature  page  to  the  New 
England  Power  Pool  (NEPOOL) 
Agreement  dated  September  1,  1971,  as 
amended,  signed  bv  Gardiner 
Paperboard  (Gardiner)  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Participants  Committee  states 
that  the  Commission's  acceptance  of 
Gardiner's  signature  page  would  permit 
NEPOOL  to  (j.xp^uid  its  membership  to 
include  Gardiner  The  Participants 
Committee  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Gardiner  a  member 
in  NEPOOL 

The  Participants  Committee  requests 
an  effective  date  of  November  1,  1999, 
for  commencement  of  participation  in 
NEPOOL  by  Gardiner. 

Cnnimpnt  dntf:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

.5.  Northeast  lltilities  Sprvire  rnmpany 

[Docket  No.  EROO-330-OOOl 

Take  notice  that  on  October  29,  1999, 
Northeast  L'tilities  Service  Company 
(NUSCO),  tendered  for  filing  letter  " 
agreements  under  its  market-based  rate 
tariff  with  Select  Energv.  Inc.  (Select), 
ConsoHdated  Edison  Energy.  Inc.  (Con 
Edison  Energv).  Ckjnstellation  Power 
Source.  Inc.  (CPS),  PECO  Energy 
Companv  (PECO)  and  Duke  Energv 
Trading  and  Marketing.  LLC.  (DETM). 
Thf^se  agreements  relate  to  the  sale,  on 
behalf  of  The  C(mnecticut  Light  and 
Power  Company  and  Western 
Massachusetts  Electric  Companv,  of 
nuclear  entitlements  in  the  Millstone 
Nuclear  Power  Plant  Units  2  and  3  and 
the  Seabrook  Nuclear  Power  Plant. 

NL'SCO  requests  an  effective  date  of 
January  1 ,  2000  for  the  letter 
agreements 

NUSCXJ  states  that  copies  of  the  filing 
have  been  sent  to  Select,  Con  Edison 
Energy.  CPS,  PECO  and  DETM. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  rif  this  notice. 


6.  PEC  Energy'  Marketing.  Inc. 
IDocket  No.  EROO-331-OOOl 

Take  notice  that  on  October  29,  1999, 
PEC  Energy  Marketing,  Inc.  (PEC), 
tendered  for  filing  a  Wholesale  Power 
Sales  Agreement  (Agreement)  with 
Select  Energy,  Inc.,  under  PEC's  market- 
based  rate  schedule  designated  FERC 
Electric  Rate  Schedule  No.  1. 

PEC  proposes  that  the  Agreement  be 
made  effective  upon  commencement  of 
service  under  the  Agreement,  which  is 
slated  for  February  1.  2000 

A  copy  of  this  filing  has  been  served 
on  Select  Energy,  Inc. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  EROO-335-OOOl 

Take  notice  that  on  October  29,  1999. 
Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
modifications  to  its  open  access 
Transmission  Service  Tariff  No.  7  on 
behalf  of  itself  and  its  wholly-owned 
subsidiary,  Connecticut  Valley  Electric 
Company,  Inc.  The  modifications  relate 
to  the  inclusion  of  certain  costs  relating 
to  Transmission  of  Electricity  by  Others 
in  the  transmission  revenue 
requirement;  modif\'ing  the  Post- 
retirement  Benefits  Other  than  Pension 
(PBOP)  amounts  in  the  transmission 
cost  of  service;  modifying  charges  for 
Scheduling,  System  Control  and 
Dispatch  Service;  removing  a 
duplicative  revenue  credit  from  the 
transmission  revenue  requirement; 
extending  the  period  for  payment  of 
bills;  and  a  housekeeping  matter. 

Central  Vermont  requests  that  the 
changes  become  effective  January  1, 
2000. 

Comment  date.- November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  EROO-337-OOOl 

Take  notice  that  on  October  29,  1999. 
Consolidated  Edison  Company  of  New- 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  bv  mail  upon 
NYPA. 

Comment  f/afe:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Consolidated  Edison  Company  of 
New  York.  Inc. 

|Uo(,ket  No,  ERUl)-;i3fi-O0nl 

Take  notice  that  on  October  29.  1999, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
firm  transmission  service  pursuant  to  its 
Open  Access  Transmission  Tariff  to  the 
New  York  Power  Authority  (NYPA). 

Con  Edison  states  that  a  copv  of  this 
filing  has  been  served  bv  mail  upon 
NYPA. 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Rochester  Gas  and  Electric 
Coq}oration 

[Docket  No.  EKlJ0-,{39-000l 

Take  notice  that  on  October  29.  1999, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  First  Revised 
Sheets  86-89  of  RG&E's  Open  Access 
Transmission  Tariff  reflecting  changes 
to  security  provisions  of  RG&E's  state 
Distribution  Tariff. 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER0O-34O-O00| 

Take  notice  that  on  October  29.  1999, 
PfM  Interconnection.  L.L.C.  (PJM), 
tendered  for  filing  one  executed 
umbrella  service  agreement  for  network 
integration  transmission  service  under 
state  required  retail  access  program.s 
with  Amerada  Hess  Corporation. 

Copies  of  this  filing  were  served  upon 
Amerada  Hess  Corporation. 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Illinois  Light  Company 

|Do(,ket  No.  EROO-:!42-()(J0l 

Take  notice  that  on  October  29.  1999, 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street.  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  an  Index  of  Customers 
under  its  Market  Rate  Power  Sales  Tariff 
and  one  service  agreement  with  one 
new  customer,  Illinova  Power 
Marketing,  Inc..  and  a  name  change  for 
one  customer,  now  known  as  Strategic 
Energy  L.L.C. 

CILCO  requested  an  effective  date  of 
October  29,  1999,  for  the  new  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register/ Vol.  64,  No.  219/Monday.  November  15.  1999 'Notices 


61867 


13.  Athens  Generating  Company,  L.P. 

(Docket  No.  ER99-4282-0011 

Take  notice  that  on  October  29,  1999. 
Athens  Generating  Company,  L.P., 
tendered  for  filing  a  revised  rate 
schedule  in  compliance  with  the 
Commission's  order  at  89  FERC  f  61,024 
(1999). 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of  New 
Mexico 

[Docket  Nos.  OA97-433-005  and  OA97-720- 
005] 

Take  notice  that  on  October  27.  1999. 
Public  Service  Companv  of  New  Mexico 
submitted  a  filing  in  response  to  the 
Commission's  October  5,  1999.  Order  on 
Standards  of  Conduct.  Central  Power 
and  Light  Companv  et  o/.,  89  FERC 
1161.015(1999). 

Comment  date:  November  19,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Mark  V.  Carney  and  M,  Richard 
Smith 

[Docket  Nos.  !E)-3429-O00  and  ID-3277-002] 

Take  notice  that  on  October  28,  1999. 
the  above  named  individuals  filed  with 
the  Federal  Energy  Regulatorv 
Commission  an  application  for  authority 
to  hold  interlocking  positions  in 
Millennium  Power  Partners.  L.P.,  with 
its  Tirinci'^al  ^lace  of  business  at  7500 
Old  Georgetown  Road.  Bethesda. 
Maryland  20814 

Comment  date:  November  29,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE.  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385,211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  hiternet  at  http:// 


www.ferc.fed.us/  online/rims. htm  (call 

202-208-2222  for  assistance). 

David  P.  Boergers, 

Secretary. 

[FR  Doc.  99-29660  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  — 

Commission 

[Docket  No.  ECOO-1 7-000.  et  al.] 

Pacificorp,  et  al.:  Electric  Rate  and 
Corporate  Regulation  Filings 

November  5.  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacificorp,  Portland  General  Electric 
Company,  Puget  Sound  Energy.  Inc., 
Avista  Corporation,  Transalta  Centralia 
Generation  LLC  and  Tecwa  Power  Inc. 

(Docket  Nos.  ECOO-1 7-000) 

Take  notice  that  on  November  1 . 
1999,  Pacificorp.  Portland  General 
Electric  Company.  Puget  Sound  Energy. 
Inc.,  Avista  Corporation,  (collectively, 
the  Private  Owners)  Transalta  Centralia 
Generation  LLC  (T.ACG)  (together  with 
the  private  owners  and  TACG,  the 
Applicants),  and  Tecwa  Power  Inc. 
submitted  for  filing,  pursuant  to  Section 
203  of  the  Federal  Power  Act.  and  Part 
33  of  the  Commission's  regulations, 
applications  seeking  authorization  from 
the  Commission  associated  with  the 
Private  Owner's  conveyance  of  their 
respective  interests  in  the  1,340  MW 
coal-fired  Centralia  Steam  Electric 
Generating  Plant  (the  Centralia  Facility) 
and  associated  jurisdictional  facilities. 

Comment  date:  December  1,  1999,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  r)f  this  notice 

2.  Cinergy  Capital  &  Trading,  Inc., 
PG&E  Power  Service  Company,  DPL 
Energy,  CNG  Retail  Services 
Corporation,  IJnitil  Resources.  Inc.. 
CinCap  IV,  LLC,  CSW  Energy  Services. 
Inc.,  CinCap  \',  LLC  and  New  England 
Power  Pool 

[Docket  Nos.  ER93-730-015,  ER94-1394- 
022.  ER96-2601-014,  ER97-1845-010. 
ER97-2462-009.  ER98^21-008,  ER98- 
2075-007.  ER98-4055-005  and  OA97-237- 
010] 

Take  notice  that  on  October  29,  1999 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 


3.  C.C.  Pace  Resources,  Inc.,  Calpine 
Power  Services  Company.  Southern 
Energy  Trading  and  Marketing,  Inc., 
PG&E  EnergA  Trading — Power.  Global 
Petroleum  Corp..  CoEnerg}  Trading 
Company.  Trans.Alta  Energ>  Marketing 
Corp.,  CMS  Marketing,  Services  and 
Trading  C^ompany,  .\ vista  Energy .  Inc., 
.\E¥  Power  Marketing.  Inc..  ProLiance 
Energy.  LLC.  Engage  Energ)  IS.  L.P., 
Global  Energy  Services.  LLC],  CSW 
Power  Marketing,  Inc.,  Competitive 
I  tilit>  SerM(es  Corp..  Constellation 
Power  Source.  Inc ..  Southern  (Company 
Energy  Marketing.  L.P.,  NRG  Power 
Marketing,  Inc..  New  Energy  \  entures. 
Inc.,  NEV  East,  L.L.C..  \EV  California. 
L.L.C.,  NEV  Midwest.  L.L.C.,  Merchant 
Energy  Group  of  the  Amerii  as.  Inc., 
DTE  Edi.son  America.  Inc..  Pelican 
Energy  Management,  Int ..  (Accidental 
Power  Marketing,  L.P.,  DukeSolutions 
Inc.,  Edison  Mission  Marketing  & 
Trading.  In( ..  .\quila  Energy  Marketine 
(.orporation.  Reliant  Energy  Services, 
Inc.,  New  Energy  Partners.  L.L.C.. 
CLECO  Marketine  &  Trading  LLt:.  KPl. 
Energy  Services.  Inc  ,  I'Xl   Energy 
Services  and  Southern  Energy  New 
England,  L.L.C. 

(Docket  Nos.  ER94-1 181-021,  ER94-1545- 
020,  ER95-976-018,  ER95-1625-022,  ER96- 
359-016,  ER96-1040-016.  ER96-1316-015. 
ER96-2350-020,  ER96-2408-016,  ER96- 
2495-013,  ER97-420-012,  ER97-654-012. 
ER97-1 177-009,  ER97-1238-O09.  ER97- 
1932-011.  ER97-2261-012,  ER97-4 166-006. 
ER97-4281-009,  ER97^636-008,  ER97- 
4652-008,  ER97-4653-008,  ER97-1654-008, 
ER98-1055-008.  ER98-3026-005.  ER98- 
3084-005,  ER99-3665-001,  ER98-381 3-005, 
ER99-852-004,  ER99-1 75 1-004,  ER99- 
1801-003,  ER99-1812-003,  ER99-2 300-002. 
ER99-2337-002,  ER99-3333-001  and  ER99- 
3917-001] 

Take  notice  that  on  October  29,  1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 
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4.  AYP  Energy,  Inc..  Brooklyn  Navy 
Yard  Cogeneration  Partners.  L.P..  The 
Toledo  Edison  Company,  Northern 
States  Power  Company  (Minnesota), 
and  Northern  States  Power  Company 
(Wisconsin).  Southwestern  Public 
Service  Company.  Logan  Generating 
Company,  L.P..  Millennium  Power 
Partners,  L.P..  Sunlaw  Energy  Partners 
I,  L.P..  GS  Electric  Generating 
Cooperative.  Inc.,  Golden  Spread 
Electric  Cooperative.  Inc.,  California 
Power  Exchange  Corporation.  Duke 
Energy  Morro  Bay,  LLC  and  Duke 
Energy  Morro  Bay,  LLC 

iDiH.kel  .Nos   t;K()0-2MiM)U().  EROO-300-000, 
ER00-;i01-00U,  EROU-nO.i-000.  EROO-303- 
UOO,  EROO- .106-000.  KROO-307-000.  EROO- 
U)8-000,  EROO- 109-000.  EROO-3 10-000. 
EROO-321-000,  EROO-322-000  and  EROO- 
.IJ.i-OOOl 

Take  notice  that  on  October  29.  1999. 
the  above-mentioneci  affiliated  power 
producers  and/or  public  utilities  filed 
their  quarterly  reports  for  the  quarter 
ending  September  30,  1999. 

Comment  date:  November  18,  1999,  in 
accordance  with  vStandard  Paragraph  E 
at  the  end  f)f  this  notice 

5.  Rochester  Gas  and  Electric 
Corporation 

jDoi  ket  No.  EROIV3,=54-O00l 

Take  notice  that  on  October  29.  1999. 
Rochester  Gas  and  Electric  Corporation 
filed  an  application  for  acceptance  and 
approval  of  a  form  transmission  service 
agreement,  request  for  waivers  and 
request  to  continue  making  sales  to  an 
affiliate  in  conjunction  with  the  Retail 
Access  Program  and  the  Retail  Access 
Pilot  Program. 

Comment  date:  November  18,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  California  Edison  Company 

[Docket  No.  EROO-355-OOOl 

Take  notice,  that  on  October  29.  1999, 
Southern  California  Edison  Company 
(SCE).  tendered  for  filing  a  change  in 
rate  for  scheduling  and  dispatching 
services  as  embodied  in  .SCE's 
agreements  with  the  following  entities: 


Entity 


FERC  rate 
schedule  No 


Entity 


FERC  rate 
schedule  No. 


Arizona  Electric  Power  132 

Cooperative 

Arizona  Public  Service        |  348 

Company 

Calitornia  Department  of       112,  113,  342 

Water 

City  of  Los  Angeles  De-         163 

pariment  of  Water  and 

Power. 

Imperial  Irrigation  Distnct       268 

Metropolitan  Water  Dis-      '  292 

tnct  of  Southern  California.  ' 


7.  M-S-R  Public  Power  339 

Agency.  I 

a.  Pacific  Gas  and  Electric        256,  318 
Company. 

9   PacifiCorp 275 


SCE  requests  that  the  revised  rate  for 
these  services  be  made  effective  January 
1,2000. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

IDocket  No.  EROO-S.-ifi-OOOl 

Take  notice  that  on  October  29,  1999, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
blanket  service  agreements  by  the  AEP 
Companies  under  the  Wholesale  Market 
Tariff  of  the  AEP  Operating  Companies 
(Power  Sales  Tariff)  The  Power  Sales 
Tariff  was  accepted  for  filing  effective 
October  10,  1997  and  has  been 
designated  AEP  Operating  Companies' 
FERC  Electric  Tariff  Original  Volume 
No.  5.  AEPSC  respectfully  requests 
waiver  of  notice  to  permit  the  service 
agreements  to  be  made  effective  as 
specified  in  the  submittal  letter  to  the 
Commission  with  this  filing. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio.  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  November  18,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company 

IDocket  No.  ER0O-358-O00| 

Take  notice  that  on  October  29.  1999. 
Commonwealth  Edison  Company 
(ComEd),  submitted  for  filing  three 
Service  Agreements  for  Network 
Integration  Service  (Ser\'ice 
Agreements)  and  three  Network 
Operating  Agreements  (Operating 
Agreements)  between  ComEd  and  New- 
Energy  Midwest,  L.L.C.  (NEM).  Unicom 
Energy.  Inc.  (UEI),  and  Illinois  Power 
Company  (IP).  These  agreements  will 
govern  ComEd 's  provision  of  network 
service  to  serve  retail  load  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  1,  1999,  and  accordingly,  seeks 
waiver  of  the  Commission's  notice 


requirements.  Copies  of  this  filing  were 
ser\'ed  on  NEM.  UEI  and  IP. 

Comment  date:  November  18,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9,  Wayne- White  Counties  Electric 
Cooperative 

IDocket  No.  ESOO-4-OOOl 

Take  notice  that  on  October  29,  1999, 
Wayne-White  Counties  Electric 
Cooperative  (WWCEC)  submitted  an 
application  under  Section  204  of  the 
Federal  Power  Act.  WWCEC  is  seeking 
authorization  to  issue  debt  securities  in 
an  amount  not  to  exceed  552,300.000. 
pursuant  to  a  Loan  Agreement  with  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation.  WWCEC  also 
requested  an  exemption  from  the 
Commission's  competitive  bidding  or 
negotiated  placement  requirements. 

Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory-  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  tn  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims. htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary: 
(PR  Dor.  gs-a^e.sg  Filed  11-12-99;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions 

Novembers.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
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with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2192-008. 

c.  Date  Filed:  June  26.  1998. 

d.  Applicant:  Consolidated  Water 
Power  Company. 

e.  Name  of  Project:  Biron 
Hydroelectric  Project. 

f.  Location:  On  the  Wisconsin  River. 
at  river  mile  219.  in  the  townships  of 
Biron.  Wisconsin  Rapids.  Stevens  Point, 
Plover,  and  Whiting,  in  Wood  and 
Portage  Counties,  Wisconsin.  There  is 
one  parcel  of  federal  lands,  partially 
occupied  by  Biron  Dam.  located  within 
the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark 
Anderson.  Consolidated  Water  Power 
Company.  P.O.  Box  8050,  Wisconsin 
Rapids,  WI  54495-8050, (715)  422- 
3927. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Michael  Spencer,  E-mail  address. 
michael.spencer@ferc.fed.us,  or 
telephone  (202)  219-2846. 

j.  Deadline  for  comments, 
recommendations,  tenns  and 
conditions,  and  prescriptions:  60  days 
from  the  issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 

The  Commission's  rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appeeirs  on  the 
official  service  list  for  the  project, 
further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  Jind  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  a  main  dam  which  has  two 
long  embankment  dikes  on  either  side  of 
the  river  extending  upstream;  the  left 
dike  is  5,700  feet  long  and  the  right  dike 
is  10,202.5  feet  long;  the  main  34-foot- 
high  dam  consists  of  five  gravity  walls, 
three  spillway  sections  and  the 
powerhouse/grinder  building  with  a 
total  length  of  4,820.8  feet;  (2)  the  three 
spillway  sections  contain  a  total  of  22 
Taintor  gates;  (3)  the  reservoir  has  a 


surface  area  of  2,078  acres  and  gross 
storage  of  19.500  acre-feet  at  elevation 
1,035.3  feet  msl  :  (40  a  powerhosue  and 
adjacent  grinder  building  containing 
three  vertical  franci.s  turbine  units  and 
six  horizontal  duplex  type  turbine  units 
with  a  combined  total  installed  capacity 
ot  6.710  kW  and  an  average  annual 
generation  of  38.6  GWh:  and  (5) 
appurtenant  facilities. 

m.  Locations  nf  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE.  Room 
2A,  Washington.  DC  20426,  or  by  calling 
(202)  208-1371.  the  application  may  be 
viewed  on  the  web  at  http:// 
ww^-. fere. fed. us/online; rims. htm  (Call 
(202)  208-2222  for  assi.stance)  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h 

Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  us  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions;  and  prescriptions. 

The  CommissicJn  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8.  1991.  56 
FR  23108,  May  20.  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  Ml  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstamces  in  accordance  with  18 
CFR  385.2008 

All  filings  must  (1)  bear  m  all  capital 
letters  the  title  "COMMENTS".  REPLY 
COMMENTS". 

•RECOMMENDATIONS,  "  TERMS  AND 
CONDITIONS,"  OR  "PRESCRIPTIONS;  " 
(2)  set  forth  in  the  heading  the  name  of 
the  applicant  and  the  project  number  of 
the  application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
submitting  the  filing;  and  (4)  otherwise 
comply  with  the  requirements  of  18  CFR 
385.2001  through  385.2005  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary'  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  AJay  of  these  documents 
must  be  filed  by  providing  the  original 


and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
secretairv',  federal  Energy  Regulatory- 
Commission,  888  First  Street.  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 
David  P.  Boergers, 
Secretary-. 
[PR  Doc.  99-29665  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6717-01-111 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

November  5.  1999. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
WTitten.  or  a  summarv  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisionai  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  pn)ceeding 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
c:cmmunication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding. 
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unless  the  communication  was  with  a 
cooperating  agency  as  described  bv  40 
CFR  1501. H.  made  under  18CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretdr\-  within  the  preceding  14 
(lavs.  The  documents  may  be  viewed  on 
the  Internet  at  http://www.ferc.fed.us/ 
online/rims. htm  (call  202-208-2222  for 
assistance). 

Exempt 

1.  r:P96-15:i-()00;  October  13.  1999:  E.R. 

Roach 

2.  CP98- 1,5 0-000.  (;F48-151-000; 

October  29.  1999;  leff  Shenot 

3.  P-10865-001,  P-n495-000; 

November  2.  1999;  Paul  Lusignan 

4.  P-10:n  1-000;  October  28.  1999: 

Nancv  Ciravbeal 

5.  CP99-579-000  and  CP99-580-100; 

October  29,  1999:  David  Weaver 
6  CP99-322-000  and  CP99-323-000: 
November  1.  1999:  Leigh 
Kuwanwisiwma 

7.  CP99-322-O00  and  CP99-323-000; 

October  28.  1999:  Jesse  luen 

8.  P-10442-030;  November  5.  1999:  F. 

Everett  Smith 

Prohibited 

1    ER97-2355-O00:  November  4,  1999: 
Christina  C  Forbes 

2.  r:P97-3  15-000  et  al.,  CP97-319-000. 

(:P98-20(M)00,  CP98-54()-000; 
October  29,  1999;  Larrv  Sowers 

3.  CP97-315-000.  CP97-3i9-000. 

CP98-200-000,  CP98-54O-000: 
November  3.  1999;  Torrv  Fleming 

David  P,  Boerijers.  , 

Secretary 

[FR  Doc  99-29661  Filed  11-12-99;  8:45  am) 

BILLING  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Revised  Landowner 
Pamphlet 

Novpiiiher  H.  MW. 

On  October  13.  1999,  in  Docket  No. 
RM98-17.  the  Commission  issued  Order 
No  609 — Landowner  Notification, 
Expanded  Categorical  Exc;lusions,  and 
Other  Environmental  Filing 
Requirements.  In  that  order,  the 
Commission  indicated  that  there  would 
be  modifications  to  the  required 
pamphlet:  ".\n  interstate  natural  gas 
pipeline  on  my  land'  What  do  1  need  to 
know?"  The  pamphlet  has  now  been 
updated 

The  revised  pamphlet  has  been  made 
available  on  the  Commission  s  website. 


From  the  home  page  at  www.ferc.fed.  us 
select  the  link  to  the  Office  of  External 
Affairs  in  the  lower  right  column  of 
links,  or  enter  www.ferc.fed.us/intro/oea 
directly  into  your  browser.  The  link  to 
the  revised  pamphlet  [www.ferc.fed.us/ 
intro/oea/6513gpo.pdf)  is  on  this  page 
The  revised  pamphlet  is  titled:    An 
Interstate  Natural  Gas  Facility  on  Mv 
Land?  What  Do  I  Need  to  Know?"  This 
version  should  be  used  and  may  be 
copied  until  the  full  color  version  of  the 
pamphlet  is  available  through  the 
Government  Printing  Office.  The 
Commission  will  issue  a  notice  at  that 
time. 

Questions  about  the  pamphlet  should 
be  directed  to:  Federal  Energy 
Regulatory  Commission.  Office  of 
External  Affairs,  888  First  Street.  N.E., 
Washington  DC  20426,  (202)  208-1088. 
David  P,  Boersers, 
Secretary. 
[FR  Dor.  99-29667  Filed  11-12-99;  8:45  ami 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6474-a] 

Agency  Information  Collection 
Activities:  0MB  Responses 

agency:  Environmental  Protection 
Agnecy  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C, 
3501  et.  seq.)  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  currentlv 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  regulations 
are  listed  in  40  CFR  part  9  and  48  CFR 
Chapter  15, 

FOR  FURTHER  INFORMATION:  Call  Sandy 
Farmer  at  (202)  2H(J-2740,  or  E-mail  at 
"fanner,sandy@epa.gov",  and  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (R.R)  Number. 
SUPPLEMENTAARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No,  0664,06:  NSPS  for  Bulk 
Gasoline  Terminals;  in  40  CFR  part  60, 
subpart  XX:  was  approved  09/02/99; 
OMB  No,  2060-0006:  expires  09/30/ 
2002. 

EPA  ICR  No,  1871,02:  Recordkeeping 
and  Reporting  Requirements  for  Source 


Categories:  Generic  Maximum 
Achievable  Control  Technology 
Standards:  in  40  CFR  part  63,  subpart 
YY:  was  approved  09/29/99;  OMB  No. 
2060-0420:  expires  09/30/2002, 

EPA  ICR  No.  1633.12;  Acid  Rain 
Program  under  Title  IV  of  the  Clear  Air 
Act  Amendments  of  1990;  in  40  CFR 
parts  72  to  78;  was  approved  09/30/99: 
OMB  No.  2060-0258:  expries  09/30/ 
2002. 

EPA  ICR  No.  1131,06:  NSPS  for  Glass 
Manufacturing  Plants,  in  40  CFR  part 
60,  subpart  CC;  was  approved  10/15/99; 
OMB  No.  2060-0054:  expires  10/31/ 
2002. 

EPA  ICR  No.  0983.06;  NSPS  for 
Equipment  Leaks  of  V'OC  in  Petroleum 
Refineries;  in  40  CFR  Part  60,  Subpart 
GGG;  was  approved  10/15/99;  OMB  No, 
2060-0067;  expires  10/31/2002. 

EPA  ICR  No.  1656,06;  Risk 
Management  Program  Requirements  and 
Petitions  to  Modify  the  List  of  Regulated 
Substances  under  Section  112(r)  of  the 
Clean  Air  Act:  in  40  CFR  part  68:  was 
approved  09/30/99;  OMB  NO,  2050- 
0144;  expires  09/30/2002. 

EPA  ICR  No,  1745.03;  Criteria  for 
Classification  of  Solid  Waste  Disposal 
Facilities  and  Practices  Recordkeeping 
and  Reporting  Requirements  (RCRA);  in 
40  CFR  part  257,  subpart  B  and  40  CFR 
part  261:  was  approved  10/01/99:  OMB 
No,  2050-0154;  expires  10/31/2002. 

EPA  ICR  No.  1361.08;  New  RCRA 
Reporting  and  Recordkeeping 
Requirements  for  Incinerators,  Boilers, 
and  Industrial  Furnaces  Burning 
Hazardous  Waste:  in  40  CFR  parts  260 
and  261;  40  CFR  parts  264  and  265, 
subpart  O,  40  CFR  part  266,  subpart  H; 
was  approved  10/12/99;  OMB  No.  2050- 
0073:  expires  10/31/2002. 

EPA  ICR  No.  0262.09:  RCRA 
Hazardous  Waste  permit  Application 
and  Modification,  Part  A;  in  40  CFR  part 
270:  was  approved  10/22/99:  OMB  No. 
2050-0034. 

EPA  ICR  No.  1912,01:  National 
Primary  Drinking  Water  Regulation  for 
Lead  and  Cooper  (Final  Rule);  in  40  CFR 
parts  141  and  142:  was  approved  09/30/ 
99:  OMB  No.  2040-0210;  expires  09/30/ 
2002. 

EPA  ICR  No.  0575,08;  Health  and  Data 
Reporting;  Submission  of  Lists  and 
Copies  of  Health  and  Safety  Studies;  in 
40  CFR  part  716  was  approved  10/15/ 
99;  OMB  No.  2070-0004;  expires  10/31/ 
2002. 

OMB  Disapproval 

EPA  ICR  No,  1890.01:  EPA  Office  of 
Site  Remediation  Enforcement  Generic 
Program  Evaluation,  was  disapproved 
10/25/99. 
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Action  Withdrawn 

EPA  ICR  No.  1833.01;  Mobile  Source's 
National  Communication  and  Outreach 
program;  was  withdrawn  by  EPA  09/29/ 
99. 

Comment  Filed 

EPA  ICR  No.  1918.01:  Hazardous 
Waste  Listings  for  Dye  and  Pigment 
Waste;  in  40  CFR  part  261;  0MB  filed 
comment  10/01/99. 

Extensions  of  Expiration  Dates 

EPA  ICR  No.  1156.07;  NSPS  for 
Synthetic  Fiber  Production;  0MB  No 
2060-0059;  in  40  CFR  part  60.  subpart 
HHH;  on  09/21/99  OMB  extended  the 
expiration  date  through  12/31/99. 

EPA  ICR  No.  1643.03;  Amended 
Application  Requirements  for  the 
Approval  and  Delegation  of  Federal  Air 
Toxic  Programs  to  State  and  Local 
Agencies;  in  40  CFR  part  60.  subpart  E; 
OMB  No.  2060-0264;  on  09/29/99  OMB 
extended  the  expiration  date  through 
03/31/2000. 

EPA  ICR  No.  0222.04;  Investigations 
into  Possible  Noncompliance  of  Motor 
Vehicles  with  Federal  Emissions 
Standards;  Clean  Air  Act,  Section 
207(e);  OMB  No.  2060-0086;  on  09/30/ 
99  OMB  extended  the  expiration  date 
through  11/30/99. 

EPA  ICR  No.  1571.05;  General 
Hazardous  Wastes  Facilitv  Standards;  in 
40  era  parts  264  and  265;  OMB  No. 
2050-0120;  on  10/05/99  OMB  extended 
the  expiration  date  through  01/31/2000. 

EPA  ICR  No.  1655.03;  Gasoline 
Detergents  Certification  Program  {Final 
Rule)-'in  40  CFR  part  80.  subpart  G; 
OMB  No.  2060-0275;  on  10/26/99  OMB 
extended  the  expiration  date  through 
04/30/2000. 

EPA  ICR  No.  1606.02;  Information 
Requirements  for  Petitions  to  Modify 
the  List  of  Regulated  Substances  under 
Section  112(r)  of  the  Clean  Air  Act,  as 
Amended;  in  40  CFR  part  68(a),  and  (g); 
OMB  No.  2050-0127;  on  10/21/99  OMB 
extended  the  expiration  date  through 
09/30/99. 

EPA  ICR  No.  1780.01;  Voluntary- 
Cover  Sheet  for  TSCA  Submissions; 
OMB  No.  2070-0156;  on  10/20/99  OMB 
extended  the  expiration  date  through 
03/31/2000. 

EPA  ICR  No.  0616.06;  CompUance 
Requirements  for  the  Child-Resistant 
packaging  Act;  in  40  CFR  part  157;  OMB 
No.  2070-0052;  on  10/20/99  OMB 
extended  the  expiration  date  through 
04/30/2000. 

EPA  ICR  No.  1710.02;  Residential 
Lead-Based  Paint  Hazard  Disclosure 
Requirements;  in  40  CFR  part  745;  OMB 
No.  2070-0151;  on  10/20/99  OMB 
extended  the  expiration  date  through 
02/29/2000. 


Dated;  November  8.  1999. 

Richard  T.  Westlund, 

Acting  Division  Director.  Regulatory 
Information  Division. 

[FR  Dor   9tV-2q76:i  Filed  11-12-99;  8'.45  am] 

BILUNG  CODE  6S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6474-6] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request,  New 
Source  Performance  Standard  (NSPS) 
for  Surface  Coating  of  Metal  Furniture 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  New  Source  Performance 
Standard  (NSPS)  for  Surface  Coating  of 
Metal  Furniture,  40  CFR  part  60,  subpart 
EE,  OMB  Control  Number  2060-0106. 
EPA  No.  0649.07.  expiration  date  1/31/ 
2000.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  December  15.  1999, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandv  Farmer  at  EPA  bv  phone  at  (202) 
260-2740,  by  E-Mail  at' 
Farmer. Sandy@epamail,epa, gov  or 
"  download  a  copy  of  the  ICR  off  the 
Internet  at  bttp://wvi'w.epagov/icr  and 
refer  to  EPA  ICR  No.  0649  07 
SUPPLEMENTARY  INFORMATION: 

Title:  New  Source  Performance 
Standard  (NSPS)  for  Surface  Coating  of 
Metal  Furniture,  OMB  Control  Number 
2060-0106,  EPA  ICR  Number  0649.07. 
expiration  date  1/31/2000,  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  The  NSPS  for  Surface 
Coating  of  Metal  Furniture  were 
proposed  on  November  28.  1980  and 
promulgated  on  October  29.  1982  These 
standards  apply  to  each  metal  furniture 
surface  coating  operation  in  which 
organic  coatings  are  applied  (greater 
than  3.842  liters  of  coating  per  year)  that 
commence  construction,  modification  or 
reconstruction  after  November  28.  1980. 
.Approximately  553  sources  are 
currently  subject  to  the  standard,  and  it 


is  estimated  that  30  sources  per  year 

will  become  subject  to  the  standard 
while  an  equal  number  will  go  off-line 
during  this  time  period.  It  is  further 
assumed  that  there  is  an  average  of  four 
affected  facilities  per  plemt.  Volatile 
Organic  Compounds  (VOCs)  are  the 
pollutants  regulated  under  this  subpart, 
and  this  information  is  being  collected 
to  assure  compliance  with  40  CFR  part 
60,  subpart  EE 

Owners  or  operators  of  the  affected 
facilities  described  must  make  initial 
reports  when  a  source  becomes  subject 
to.  conducts  and  reports  on  a 
performance  test,  demonstrates  and 
reports  on  continuous  monitor 
performance,  and  maintains  records  of 
the  occurrence  and  duration  of  any  start 
up.  shut  down,  or  malfunction  in  the 
operation  of  an  affected  facility. 
Semiannual  reports  of  excess  missions 
are  required  These  notifications. 
reports,  and  records  are  essential  in 
determining  compliance:  and  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 

Any  owner  or  operator  subject  to  the 
provisions  of  this  part  shall  maintain  a 
file  of  these  measurements,  and  retain 
the  file  for  at  least  2  years  following  the 
date  of  such  measurements, 
maintenance  reports,  and  records  The 
estimated  total  cost  of  the  ICR  will  be 
$3,480,531  over  the  next  three  years 
(including  labor  hours,  operating  & 
maintenance  costs,  and  start  up  costs). 
All  reports  are  sent  to  the  delegated 
State  or  Local  authority  In  the  event 
that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
tlu'  EP,\  Regional  Office.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to.  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  document  required  under  5 
CFR  1320.8(d).  soliciting  comments  on 
this  collection  of  information  was 
published  on  January  5,  1999  (64  FR 
499);  no  comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  63  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
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and  providing  information;  adjust  the 
existing  ways  to  complv  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources: 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Rpspondpnta/ Affected  Entities: 
Owner/Operators  of  Metal  Fiyniture 
Coating  Plants  Estimated  Number  of 
Respondents;  55.3. 

Frequency  of  Response:  Initial. 
Quarterly,  and  Semiannual  Reports. 

Estimated  Total  Annual  Hour  Burden: 
101.070. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  Si. 120.000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0649.07  and 
OMB  Control  No.  206O-0106  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of  Policy. 

Regulatory  Information  Division 

(21371.401  M  Street,  SW. 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulator^' 

Affairs,  Office  of  Management  and 

Budget.  Attention;  Desk  Officer  for 

EPA,  725  17th  Street,  N\V, 

Washington,  DC  20503. 

Dated:  November  8.  1999, 
Richard  T,  Westlund. 

Acting  Director,  Regulatory  Information 

Division 

I  PR  Dor  <)tt-:q7fi6  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6474-71 

Clean  Water  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 
confidential  business  information  to 
contractors  and  subcontractors. 


SUMMARY:  The  Environmental  Protection 
Agency  (EP,-\)  intends  to  transfer 
confidential  business  information  (CBl) 
cdllected  from  the  pulp,  paper,  and 
paperboard  manufacturing; 
pharmaceutical  manufacturing:  and 
other  industries  listed  below  to  Science 


Applications  International  Corporation, 
Inc.  (SAIC);  Abt  Associates.  Inc.:  Westat: 
Stratus  Consulting:  and  their 
subcontractors.  Transfer  of  the 
information  will  allow  the  contractors 
and  subcontractors  to  support  EPA  to 
develop  effluent  limitations  guidelines 
and  standards  and  intake  water 
reguladons  under  the  Clean  Water  Act 
(CWA),  and  in  developing  or  evaluating 
the  need  for  regulations  under  the  Clean 
Air  Act  (CAA),  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
and  the  Toxic  Substances  Control  Act 
(TSCA).  The  information  being 
transferred  was  or  will  be  collected 
under  the  authority  of  section  308  of  the 
CWA.  Some  of  the  information  was 
provided  voluntarily  by  industrial 
facilities;  this  information  also  could 
have  been  collected  under  section  308. 
Some  information  being  transferred 
from  the  pulp,  paper,  and  paperboard 
industry  was  collected  under  the 
additional  authorities  of  section  114  of 
the  CAA  and  section  3007  of  the  RCRA. 
Interested  persons  may  submit 
comments  on  this  intended  transfer  of 
information  to  the  address  noted  below. 
DATES:  Comments  on  the  transfer  of  data 
are  due  November  22,  1999. 
ADDRESSES:  Comments  may  be  sent  to 
Mr.  David  Hoadley,  Document  Control 
Officer,  Engineering  and  Analysis 
Division  (4303),  911  East  Tower.  U.S. 
EPA.  401  M  Street  S.W.,  Washington, 
DC  20460 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Hoadley,  Document  Control 
Officer,  at  (202)  260-7765. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
previously  transferred  to  its  contractors. 
SAIC  (located  in  Reston.  Virginia)  and 
Abt  Associates  (located  in  Bethesda, 
Maryland)  information,  including  CBI 
concerning  certain  industries  collected 
under  the  authority  of  section  308  of  the 
CWA.  EPA  determined  that  this  transfer 
was  necessary  to  enable  the  contractors 
and  subcontractors  to  perform  their 
work  in  supporting  EPA  in  developing 
effluent  guidelines  and  standards  for 
certain  industries.  Notice  to  this  effect 
was  provided  to  the  affected  industries. 
Today,  EPA  is  giving  notice  that  it  has 
entered  into  additional  contracts, 
numbers  68-C-99-233  and  68-C-99- 
239,  with  SAIC  and  Abt  Associates, 
respectively.  EPA  has  also  entered  into 
two  other  contracts,  68-C-99-242.  with 
Westat  (located  in  Rockville,  Maryland), 
and  68-W6-0055,  with  Stratus 
Consulting  (located  in  Boulder. 
Colorado).  The  reason  for  these 
contracts  is  to  secure  additional 
contractor  support  in  statistical  analysis, 
survey  and  database  development, 
economic  analyses,  and  ecological 


analyses.  To  obtain  assistance  in 
responding  to  these  contracts.  SAIC.  Abt 
Associates,  and  Westat  have  entered 
into  contracts  with  their  subcontractors. 

SAIC  will  provide  similar  statistical 
analysis  support  services  as  previously 
provided  in  contract  number  68-C4— 
0046.  In  the  new  contract.  SAIC  has 
obtained  the  services  of  three 
subcontractors.  Westat.  Neptune  and 
Company.  Inc.  (located  in  Los  Alamos, 
New  Mexico),  and  Premier,  Inc.  (located 
in  Dunn  Loring.  Virginia)  for  additional 
statistical  analysis  support. 

Abt  Associates  will  provide  the  same 
type  of  economic  and  regulatory 
analysis  and  evaluation  support  services 
as  previously  provided  in  contract 
number  68-C4-0060.  In  the  new 
contract.  Abt  Associates  has  retained, 
from  the  previous  contract,  the 
economic  analysis  services  of  three 
subcontractors;  Eastern  Research  Group 
(located  in  Lexington.  Massachusetts); 
Industrial  Economics,  Inc.  (located  in 
Cambridge.  Massachusetts);  and  RCG/ 
Hagler  Bailly  Inc.  (located  in  Boulder, 
Colorado).  Abt  Associates  has  also 
obtained  the  economic  analysis  services 
of  five  other  subcontractors;  ICF  (located 
in  Fairfax.  Virginia);  NRDA  (Tuscaloosa, 
Alabama):  Environomics  (located  in 
Bethesda.  Maryland);  GLEC  (located  in 
Traverse  City.  Michigan);  and  Tetra 
Tech  (located  in  Fairfax.  Virginia). 

Westat  will  provide  general  survey, 
statistical  and  data  analysis,  and 
database  support.  Westat  also  has 
obtained  the  services  of  three 
subcontractors;  SAIC.  NuStats 
International  (located  in  Austin.  Texas). 
and  I-Solutions  Group.  Inc.  (located  in 
Vienna.  Virginia)  for  additional  support 
in  surveys  and  statistical  analysis. 

Stratus  Consulting  will  provide 
ecological  and  economic  analysis. 

All  EPA  contractor  and  subcontractor 
personnel  are  bound  by  the 
requirements  and  sanctions  contained 
in  their  contracts  with  EPA  and  in 
EPA's  confidentiality  regulations  found 
at  40  CFR  Part  2.  Subpart  B.  SAIC.  Abt 
Associates,  Westat.  Stratus  Consulting, 
and  their  subcontractors  adhere  to  EPA- 
approved  security  plans  which  describe 
procedures  to  protect  CBI.  The 
procedures  in  these  plans  are  applied  to 
CBI  previously  gathered  by  EPA  for  the 
industries  identified  below  and  to  CBI 
that  may  be  gathered  in  the  future  for 
these  industries.  The  security  plans 
specify  that  contractor  and 
subcontractor  personnel  are  required  to 
sign  non-disclosure  agreements  and  are 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  CBI.  No  person  is 
automatically  granted  access  to  CBI;  a 
need  to  know  must  exist. 
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The  information  that  will  be 
transferred  to  SAIC.  Abt  Associates, 
Westat.  and  their  subcontractors 
consists  primarily  of  information 
previously  collected  by  EPA  to  support 
the  development  of  effluent  limitations 
guidelines  and  standards  under  the 
CVVA.  (EPA  does  not  intend  to  transfer 
this  information  to  Stratus  Consulting.! 
In  particular,  information,  including 
CBI.  collected  for  the  development  of 
effluent  limitations  guidelines  and 
standards  for  the  following  industries 
may  be  transferred:  airport  deicing; 
centralized  waste  treatment:  coal  mining 
and  remining:  industrial  laundries: 
industrial  waste  combustors:  iron  and 
steel:  landfills:  machinery  products  and 
manufacturing;  oil  and  gas:  organic 
chemicals;  pesticide  manufacturing: 
pesticides  formulating,  packaging,  and 
repackaging;  pharmaceutical 
manufacturing:  petroleum  refining: 
pulp,  paper,  and  paperbnard 
manufacturing:  steam  and  electric:  and 
transportation  equipment  cleaning. 

In  addition.  EPA  will  transfer  to  all 
four  contractors  (i.e..  SAIC],  Abt 
Associates.  Westat,  and  Stratus 
Consulting)  and  their  subcontractors 
information  collected  under  Section  308 
of  the  CWA  to  support  development  of 
regulations  for  intake  of  water  under 
Section  316(b)  of  the  CWA.  This 
information  was  and  will  be  collected 
from  plants  that  generate  electricity  bv 
means  of  steam  and  thus  have  large 


•\r>  rinr 


'Qfor  rjoorlc 


iHtir 


ir^    tVir 


traditional  steam  electric  utility  category 
are  classified  under  Standard  Industrial 
Classification  (SIC)  codes  4911  and  493. 
while  nonutility  power  producers 
include  Paper  and  Allied  Products  (SIC 
Major  Group  26).  Chemical  and  Allied 
Products  (SIC  Major  Group  28), 
Petroleimi  and  Coal  Products  (SIC  Major 
Group  29).  and  Primary  Metals  (SIC 
Major  Group  33). 

EPA  also  intends  to  transfer  to  SAIC. 
Abt  Associates.  Westat.  Stratus 
Consulting,  and  their  subcontractors  all 
information  listed  in  this  notice,  of  the 
type  described  above  (including  CBI) 
that  may  be  collected  in  the  future 
under  the  authority  of  section  308  of  the 
CWA,  as  is  necessary  to  enable  SAIC. 
Abt  Associates,  Westat,  Stratus 
Consulting,  and  their  subcontractors  to 
carry  out  the  work  required  by  their 
contracts  to  support  EPA's  development 
of  effluent  limitations  guidelines  and 
standards  and  intake  water  regulations 
for  the  industries  listed  above. 


Dated:  November  8.  1999. 
Geoffrey  H.  Grubbs. 

Director,  Office  of  Science  and  Technology. 

Office  of  Water. 

(FR  Doc.  Oq-207r.4  Filed  11-12-99;  8:45  am] 

BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00630;  FRL-6392-2] 

FIFRA  Scientific  Advisory  Panel:  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  2-day  meeting 

of  the  Pederal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
re\iew  a  set  of  scientific  issues  being 
considered  by  the  Agency  pertaining  to 
characterization  and  non-target 
organism  data  requirements  for  protein 
plant-pesticides  and  cumulative  risk 
assessment  methodolog^'  of  pesticide 
substances  that  have  a  common 
mechanism  of  toxicity.  The  meeting  is 
open  to  the  public.  Seating  at  the 
meeting  will  be  on  a  first-come  basis. 
Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  either  Paul  Lewis  or  Laura 
Morris  at  the  address  listed  under  "FOR 
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at  least  5  business  davs  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  December  8  and  Thursday. 
December  9.  1999.  from  8:30  a.m.  to 
5;30  p.m 

ADDRESSES:  Sheraton  Crystal  City  Hotel. 
1800  Jefferson  Davis  Highway, 
Arlington.  \'A.  The  telephone  number 
for  the  Sheraton  hotel  is:  (703)  486- 
1111. 

Comments  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.C.  of  the 
■SLTPPLEMENTARV  INFORMATION," 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00630  in  the 
subject  line  on  the  first  page  of  vour 
response, 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  Paul  Lewis  or  Laura  Morris, 
Designated  Federal  Officials,  FIFR.A 
Scientific  Advisory  Panel  (7101C). 
Office  of  Science  Coordination  and 
Policy,  Office  of  Prevention,  Pesticides 


and  Toxic  Substance,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460:  Office  location: 
Rm.  117T,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA; 
telephone:  (703)  305-5369;  e-mail: 
lewis, paul@epa.gov  or 
morris, la uraSJepa  gov 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
m  general.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that'may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
persons  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www, epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entr\'  for  this  document  under 
the    Federal  Register-Environmental 
Document^     V  ii;  ( <in  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www,epa,goy/fedrgstr/. 

2,  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-00630.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI),  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI,  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm,  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy,, 
-Arlington.  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 


61874 


Federal  Register/ Vol.  64,  No.  219 /Monday.  November  15.  1999 /Notices 


C  Hnw  and  to  Whom  Do  I  Submit 
Comments'' 

You  mav  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-00636  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bv  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  iPIRIB),  Information 
Resourc:es  and  Ser\  ices  Division 
17502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
.\gencv.  401  M  St..  SW.,  Washington, 
DC  2n4H0. 

2  In  ptTson  or  bv  courier.  Deliver 
vour  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services. 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy., 
.Arlington.  \'.\  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Fridav,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805 

3.  Electronicnllv.  ^'ou  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  mail  your 
computer  disk  to  the  address  identified 
above.  Do  not  submit  any  mformatum 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  anv  form  of  encryption.  Electronic 
submissicins  will  he  acrepterl  in 
WordPerfect  6. 1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  ducket  control 
number  OPP-00630.  Electronic 
comments  mav  also  be  filed  online  at 
manv  Federal  Depository  Libraries. 

n.  Purpose  of  the  Meeting 

This  FIFRA  SAP  meeting  includes 
two  sessions.  The  first  session  concerns 
characterization  and  non-target 
organism  data  requirements  for  protein 
plant-pesticides.  This  session  will  entail 
a  discussion  of  proposed  Agency  data 
requirements  for  protein  plant- 
pesticides,  including  both 
characterization  and  non-target 
organisms.  Characterization  includes 
the  identity  of  the  pesticidal  substance 
and  the  genetic  material  necessary  for 
its  production  along  with  expression 
levels,  tissue  specificity,  and  plant 
biology  Non-target  organism 
discussions  will  include  the  appropriate 
non-target  organisms  for  testing,  test 
substances,  and  conduct  of  such  studies. 

The  second  session  will  be  a  review 
of  issues  pertaining  to  cumulative  risk 
assessment  of  pesticide  substances  that 


have  a  common  mechanism  of  toxicity, 
EPA  is  currently  preparing  guidance  for 
assessing  cumulative  risk  in  support  of 
the  FQPA,  At  the  September  21-24. 
1999  meeting  of  the  FIFRA  SAP,  EPAs 
Office  of  Pesticide  Programs  (OPP) 
presented  the  chapters  of  the  guidance 
that  describe  the  approaches  it  plans  to 
use  to  cumulate  hazard  of  pesticide 
substances  that  cause  a  common  toxic 
effect  by  a  common  mechanism.  The 
FIFRA  SAP  made  recommendations  for 
improving  the  guidance.  OPP  has 
revised  the  guidance  accordingly  and 
has  completed  the  chapters  that  pertain 
to  assessing  exposure  to  two  or  more 
pesticides  that  share  a  common 
mechanism  of  toxicity.  At  the 
December,  1999,  meeting  of  the  FIFRA 
SAP.  OPP  will  present  the  following;  (1) 
a  summary  of  the  issues  presented  at  the 
September  meeting;  (2)  how  EPA  has 
addressed  the  recommendations  made 
by  the  FIFRA  SAP;  (3)  an  overview  of 
cumulative  exposure  assessment  and 
risk  characterization  section;  and  (4)  a 
case  study  that  illustrates  how  OPP 
plans  to  use  the  guidance. 

m.  Availability  of  Review  Materials 

A  meeting  agenda  is  currently 
avedlable  and  copies  of  EPA  background 
documents  for  the  meeting  will  be 
available  no  later  than  November  9. 
1999.  The  meeting  agenda  and  EPA 
primary  background  documents  will  be 
available  on  the  FIFRA  SAP  web  site  - 
http://www.epa.gov/scipoly/sap/  or 
may  be  obtained  by  contacting  the 
Public  Information  and  Record? 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location: 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA: 
telephone  number:  (703)  305-5805. 

rv.  Written  Comments  and  Oral 
Presentations  at  the  Meeting 

Members  of  the  public  wishing  to 
submit  comments  should  contact  the 
persons  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  to  confirm 
that  the  meeting  date  and  the  agenda 
have  not  been  modified  or  changed. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits,  and 
upon  advanced  written  request  to  the 
persons  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT",  interested 
persons  may  be  permitted  by  the  Chair 
of  the  Scientific  Advisory'  Panel  to 
present  oral  statements  at  the  meeting. 
The  request  should  identify'  the  name  of 
the  individual  making  the  presentation, 
the  organization  (if  any)  the  individual 


will  represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector.  35  mm  projector,  chalkboard. 
etc).  There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  The  Agency  also  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  persons 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and 
submit  40  copies  of  the  summary 
information.  The  Agency  encourages 
that  written  statements  be  submitted 
before  the  meeting  to  provide  Panel 
Members  the  time  necessary'  to  consider 
and  review  the  comments. 

V.  Panel  Report 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  45  working  days  after  the 
meeting,  and  will  be  posted  on  the 
FIFRA  SAP  web  site  or  may  be  obtained 
bv  contacting  the  Public  Information 
and  Records  Integrity  Branch  at  the 
address  or  telephone  number  listed  in 
Unit  III.  of  this  document. 

List  of  Subjects 

Environmental  protection. 
Dated:  November  8,  1999. 
Michael  Firestone, 

Acting  Director.  Office  of  Science 
Coordination  and  Policy. 

[FR  Doc.  99-29771  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-1] 

Peer  Review  of  Agency  Draft  Mercury 
Research  Strategy 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  document  announces  a 
workshop  organized  by  Eastern 
Research  Group,  Inc.,  a  U,S. 
Environmental  Protection  Agency  (EPA) 
contractor,  to  obtain  scientific  peer 
review  of  an  EPA  Office  of  Research  and 
Development  (ORD)  draft  Research 
Strategy  entitled:  Mercury  Research 
Strategv'. 

DATES:  The  peer  review  workshop  will 
begin  at  9  a.m.  and  end  no  later  than  5 
p.m.  on  Wednesday,  December  8,  1999, 
and  begin  at  8:30  a.m.  and  end  no  later 
than  4  p.m.  on  Thursday.  December  9, 
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1999.  Members  of  the  public  may  attend 
as  observers.  Due  to  limited  space, 
seating  at  the  meetings  will  be  on  a  first- 
come  first-serve  basis. 
ADDRESSES:  The  peer  review  workshop 
will  be  held  at  the  Holidav  inn  Capitol, 
.'550  C  Street.  S\V.  Washington.  DC 
20024.  To  attend  the  workshop  as  an 
observer,  contact  Eastern  Research 
Group.  Inc..  Telephone:  (781)  674-7374. 
Space  is  limited  so  please  register  earlv. 
AVAILABILITY  OF  REVIEW  MATERIALS:  .\n 
electronic  version  of  the  draft  Research 
Strategy  is  accessible  on  EPA's  National 
Center  for  En\-ironmental  Assessment 
(NCEA)  home  page  via  the  Internet  at 
http:/ /www. epa.gov/ncea/new. htm. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
EPA  has  contracted  with  Eastern 
Research  Group,  Inc..  (ERG.  Inc..  110 
Hartwell  Avenue.  Lexington. 
Massachusetts  02421).  To  attend  the 
meeting  as  an  observer,  please 
preregister  by  calling  ERG  at  781-674- 
7374  or  fax  a  registration  request  to  781- 
674-2906,  Upon  registration,  vou  will 
be  sent  an  agenda  and  a  logistical  fact 
sheet. 

SUPPLEMENTARY  INFORMATION:  ERG  is 
convening  the  peer  review  panel  to 
review  a  draft  Mercury  Research 
Strategy.  The  peer  review  panel  is 
requested  to  comment  on  the  extent  to 
which  the  Research  Strategy  clearly 
identifies  the  appropriate  strategic 
directions  for  a  research  program  to 
answer  key  scientific  questions  for 
mercury  risk  assessment  and  risk 
management  over  the  next  five  years, 
describes  the  rationale  for.  and  the 
expected  benefits  of.  EPA's  Mercury 
Research  Program  and  outlines  the 
relative  emphasis  and  timing  of  the 
research  activities.  ORD  expects  the 
Mercun,'  Research  Strategy  to  guide 
development  of  more  detailed 
implementation  plans  and  serve  as  a 
resource  for  Agency  managers  who  must 
make  decisions  about  research  priorities 
and  budgets. 

After  considering  recommendations 
from  extramural  advisory  groups,  as 
\'ieU  as  senior  scientists  from  across 
EPA's  Program  and  Regional  Offices. 
ORD  has  identified  in  the  Research 
Strategy  the  strategic  directions  for  its 
Mercury  Research  Program.  While  the 
Research  Strategy  delineates  the 
research  areas  comprising  the 
framework  for  the  Mercury  Research 
Program,  the  details  of  the  research 
areas,  including  the  scientific  approach 
at  the  individual  project  level,  and  the 
anticipated  products,  performance 
measures,  and  schedules,  will  he 
included  in  subsequent  research  plans 
and  are  not  a  part  of  this  Research 
Strategy.  ERG  is  undertaking  the 


establishment  of  a  peer  review  panel  to 
review  the  Research  Strategy. 

Dated:  November  8.  1999 
Harold  Zenick, 

Acting  Deputy  Assistant  Administrator  for 
Science.  Office  of  Research  and  Development. 
[FR  Doc.  99-2976.'5  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6560- SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6474-9] 

Science  Advisory  Board:  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Clean  Air 
Scientific  Advisorv'  Committee  of  the 
USEPA  Science  Advisory  Board  (SAB) 
will  meet  on  the  dates  and  times  noted 
below.  All  times  noted  are  Eastern 
Time.  All  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Sotice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

1 — CASAC  Diesel  Review  Panel 

The  Diesel  Review  Panel  of  the  Clean 
Air  Scientific  Advisory  Committee 
(CASAC)  of  the  Science  Advisory  Board 
(SAB)  will  meet  on  Wednesday. 
December  1.  1999  at  the  Hawthorne 
Suites.  300  Meredith  Drive  Durham,  NC 
27713.  tel.  (919)  361-1234.  The  meeting 
will  begin  at  8:30  am  and  end  no  later 
than  5:00  pm. 

Purpose  of  the  Meeting 

The  CASAC  Diesel  Review  Panel  will 
review  the  Agency's  draft  Health 
Assessment  Document  for  Diesel  Engine 
Emissions.  This  continues  the  CASAC 
review  of  this  document  that  last  took 
place  on  May  5-6.  1998.  Please  see  the 
CASAC  report  of  that  meeting  (EPA- 
SAB-CASAC-99-001.  October  7.  1999. 
Review  of  the  Diesel  Health  Assessment 
Document,  available  on  the  SAB 
Website  l\^■^\^^■. epa.gov/sab]  or  from  the 
SAB  staff  at  (202)  564-4533).  The 
principal  purpose  of  this  meeting  is  for 
the  Committee  to  determine  if  the 
Agency  has  responded  to  previous 
concerns  of  the  Committee  and  if  the 
document  is  an  adequate  portrayal  of 
the  current  state  of  knowledge  on  diesel 
emissions. 


Availability  of  Review  Materials 

The  draft  Health  Assessment 
Document  for  Diesel  Engine  Emissions 
(EPA/600/8-90/05 7D.  November  1999), 
will  be  available  as  follows:  an 
electronic  version  of  the  draft 
assessment  will  be  made  available  via 
the  National  Center  for  Environmental 
Assessment  (NCEA)  web  site  at  http:// 
www.epa.gov/ncea.  A  limited  number 
of  paper  copies  will  be  available  from 
NCEA's  Technical  Information  Staff 
(phone:  202-564-3261:  fax:  202-565- 
0050). 

The  Agency  will  be  accepting 
comments  on  the  draft  assessment  as 
part  of  a  limited  public  review  and 
comment  period.  Comments  must  be  in 
WTiting  and  must  be  postmarked  by 
December  17,  1999.  There  will  be  no 
separate  Federal  Register  notice 
announcing  this  public  review  and 
comment  period.  Comments  should  be 
mailed  to:  Diesel  Comments,  NCEA-W/ 
TIS  (8623D).  USEPA,  401  M  St.,  SW., 
Washington,  DC  20460.  Please  submit 
one  unbound  original,  to  include  an 
index  of  any  attachments,  and  two 
copies.  If  sent  via  overnight  deliver\-. 
please  use  the  following  address:  808 
17th  Street,  NW,  Washington,  DC  20006. 
Note  that  the  Agency  is  accepting 
comments  that  specifically  relate  to  the 
technical  aspects  of  the  draft  document. 
All  technical  comments  will  become 
part  of  the  official  record.  For  that 
reason,  commenters  should  not  provide 
any  information  that  is  not  suitable  for 
public  inspection,  such  as  personal 
medical  information,  home  address, 
confidential  business  information,  or 
any  information  protected  by  copyright. 
Comments  that  address  policy  or  other 
issues  or  do  not  specifically  provide 
technical  comments  on  the  draft  will 
not  be  included  in  the  record.  Due  to 
limited  resources,  acknowledgments 
will  not  be  sent 

2 — CASAC  Particulate  Matter  Review 

Panel 

The  Particulate  Matter  Review  Panel 
of  the  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science 
Advisory  Board  (SAB)  will  meet  on 
Thursday,  December  2.  1999  at  the 
Hawthorne  Suites.  300  Meredith  Drive 
Durham.  NC  27713.  tel.  (919)  361-1234. 
The  meeting  will  begin  at  8:30  am  and 
end  no  later  than  5:00  pm. 

Purpose  of  the  Meeting 

(a)  The  CASAC  PM  Review  Panel  will 
review  an  external  review  draft  of  the 
EPA  air  quality  criteria  document  for 
particulate  matter  (PM)  now  being 
revised  by  EPA's  National  Center  for 
Environmental  Assessment  (NCEA)  for 
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use  in  supporting  the  next  periodic 
review  nf  the  National  Ambient  Air 
Quahty  Standards  (NAAQS)  for  PM 
required  under  Clean  Air  Act  Sections 
108  and  \Q9  The  CASAC  review  will 
focus  on  aspects  of  the  organization, 
structure  and  presentation  of  the  draft 
document.  A  full  technical  peer  review 
will  take  place  at  a  meeting  planned  for 
summer  2000  (b)  The  CASAC  PM 
Review  Panel  will  also  review  a  draft 
development  plan  for  the  PM  NAAQS 
Review  prepared  by  EPA's  Office  of  Air 
Qualitv  Planning  and  Standards 
(OAQPS)  The  purpose  of  the 
development  plan  is  to  provide  an 
overview  of  the  issues  that  EPA  expects 
to  address  during  the  development  plan 
of  the  Staff  F'aper  and  Risk  Assessment, 
and  a  general  framework  for  the 
analvses  needed  to  help  inform  EPA's 
efforts.  Comments  received  from  the 
CASAC  and  the  public  will  be 
considered  in  the  preparation  of  the 
Office  of  Air  Qualitv  Planning  and 
Standards  (OAQPS)  Staff  Paper  and  Risk 
Assessment.  The  first  draft  of  the 
(L\QPS  Staff  Papt^r  is  to  be  released  to 
the  public  m  Summer  2000,  for  review 
hv  CASAC  in  a  meeting  that  is  planned 
m  that  time  frame, 

Availability  of  Review  Materials 

(a)  The  U.S.  EPA  recently  announced 
(64  Federal  Register  57884.  October  27, 
1999)  the  availability  for  public 
comment  of  the  First  E.xternal  Review 
Draft  of  the  (lf>c;umenl  .Air  Quality 
Criteria  for  Particulate  Matter,  which 
assesses  the  latest  available  scientific 
informati(m  on  the  effects  of  airborne 
particulate  matter  (PM)  on  human 
health  and  welfare.  To  obtain  a  copy  of 
that  First  External  Review  Draft  of  Air 
Qualitv  Criteria  for  Particulate  Matter 
(EP.A  B00/P-99/002a-c).  contact  Ms. 
Diane  Ray  at  the  National  Center  for 
Envirf)nmental  Assessment — RTP  Office 
(MD-52).  U.S.  Environmental  Protection 
Agencv.  Research  Triangle  Park,  NC 
277r.;telephime  91^1-541-3637: 
facsimile;  919-541-1818:  e-mail: 
ray.diane@epa.gov.  Please  provide  the 
title  and  the  EPA  number  for  the 
doc:ument.  as  well  as  your  name  and 
address.  The  document  will  be 
dispensed  in  CD  ROM  format  unless  the 
requestor  requires  a  paper  copy.  Internet 
users  mav  download  a  copy  from  the 
homepage  for  EPA's  National  Center  for 
Environmental  Assessment  (NCEA).  The 
URL  is  http://www.epa.gov/ncea/. 
Anyone  who  wishes  to  comment  on  the 
draft  document.  .Mr  Quality  Criteria  for 
Particulate  Matter,  must  submit  the 
comments  in  writing  by  no  later  than 
lanuary  14,  2000.  Send  the  written 
(omments  to  the  Project  Manager  for 
Particulate  Matter,  National  Center  for 


Environmental  Assessment — RTP  Office 
(MD-52),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711. 

As  stated  in  the  October  27,  1999  FR 
Notice,  the  EPA  is  aware  that  a 
substantial  number  of  new  scientific 
studies  on  PM  are  underway  that  will 
likely  be  completed  and  accepted  for 
publication  in  time  to  be  included  in  the 
final  criteria  document.  To  this  end,  the 
Agency  encourages  timely  completion 
and  submission  of  these  studies  for 
publication.  Because  the  potential 
importance  of  many  of  these  additional 
studies  cannot  be  assessed  in  the 
present  draft,  the  Agency  is  requesting 
that  the  CASAC's  and  the  public's 
comments  on  this  external  review  draft 
focus  particularly  on  the  aspects  of 
organization,  structure,  and  presentation 
in  the  document,  although  comments  on 
provisional  conclusions  and  specific 
details  are,  of  course,  welcome. 
Following  the  CASAC  meeting,  the  EPA 
plans  to  incorporate  revisions  to  the 
document  in  response  to  public 
comments  and  CASAC  review  of  the 
first  external  review  draft,  and  then  to 
release  a  second  external  review  draft 
for  public  comment  and  CASAC  review 
in  midyear  2000.  For  reasons  discussed 
above,  the  second  draft  may  address  a 
number  of  studies  not  completed  in 
time  for  assessment  in  the  first  draft. 
Accordingly,  the  EPA  urges  that 
interested  parties  be  prepared  to  review 
the  second  draft  on  that  basis.  Findings 
and  conclusions  from  the  Air  Quality 
Criteria  for  Particulate  Matter  willbe 
used  as  key  inputs  to  the  preparation 
during  2000  of  a  draft  EPA  staff  paper 
on  airborne  particles,  as  discussed  in 
the  draft  PM  NAAQS  Review 
Development  Plan. 

(b)  Copies  of  the  draft  PM  NAAQS 
Review  Development  Plan  will  be  made 
available  at  the  December  2.  1999 
CASAC  meeting.  The  public  can  also 
contact  Ms.  Mary  Ross  of  OAQPS  at 
919-541-5170  or  ross.mary%epa.gov  for 
information  or  a  copy  of  the  draft 
document,  in  advance  of  the  December 
2  meeting. 

FOR  FURTHER  INFORMATION  CONCERNING 
THE  MEETINGS:  Members  of  the  public 
desiring  additional  information  about 
either  meeting  should  contact  Mr. 
Robert  Flaak.  Designated  Federal 
Officer,  Clean  Air  Scientific  Advisory 
Committee,  Science  Advisory  Board 
{1400A),  U.S.  EPA,  401  M  Street,  SVV, 
Washington,  DC  20460  (FedEx  address: 
USEPA,  SAB,  Suite  6450,  Ariel  Rios 
Building,  North  Lobby,  1200 
Pennsylvania  Ave.  NW.  Washington.  DC 
20004):  telephone/voice  mail  at  (202) 
564-4546:  fax  at  (202)  501-0582;  or  via 


e-mail  d\  flaak.robert@epa.gov.  The  draft 
agendas  will  be  available  approximately 
two  weeks  prior  to  the  meetings  on  the 
SAB  website  {http://wii'w.epa.gov/sab) 
or  from  Ms,  Diana  Pozun  at  (202)  564- 
4544:  FAX;  (202)  501-0582;  or  e-mail  at: 
pozun.diana@epa.gov. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  either 
meeting  must  contact  Mr,  Flaak  in 
writing  (by  letter,  fax.  or  e-mail — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Wednesday, 
November  24,  1999  in  order  to  be 
included  on  the  Agenda.  For  the  PM 
review  meeting  on  December  2nd,  we 
request  that  public  comments  on  the 
First  External  Review  Draft  of  the 
document  Air  Quality  Criteria  for 
Particulate  Matter  focus  particularly  on 
the  aspects  of  organization,  structure, 
and  presentation  in  the  document.  The 
technical  issues  will  be  peer  reviewed 
in  detail  at  a  later  meeting  planned  for 
summer  2000. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory-  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  (at  least  35 
copies)  received  in  the  SAB  Staff  Office 
sufficiently  prior  to  a  meeting  date 
(usually  one  week  before  the  meeting), 
may  be  mailed  to  the  relevant  SAB 
committee  or  subcommittee;  comments 
received  too  close  to  the  meeting  date 
will  normally  be  provided  to  the 
committee  at  its  meeting,  or  mailed  soon 
after  receipt  by  the  Agency.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Additional  information  concerning 
the  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Website 
{bttp://www.epa.gov/sab]  and  in  the 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  564-4533  or 
via  fax  at  (202)  501-0256. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  Mr,  Flaak  at  least  five  business 
davs  prior  to  the  meeting  so  that 
appropriate  arrangements  can  he  made. 
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Dated:  November  9.  1999. 
Donald  G.  Barnes, 
Staff  Director.  Science  Advisory  Board. 

[FR  Dor.  q9-2q7ri9  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6476-5] 

Holloway  Waste  Oil  Site/Jacksonville. 
FL;  Notice  of  Proposed  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

summary:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  settle  claims  for  response  costs  at  the 
Holloway  Waste  Oil  Site  (Site)  located 
in  Jacksonville.  Florida,  with 
approximately  106  parties.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  davs.  EPA 
may  withdraw  from  or  modifv  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor.  U.S. 
Environmental  Protection  Agencv. 
Region  IV^  CERCLA  Program  Services 
Brdiicli,  vVasie  Mauageineni  Division.  61 
Forsvth  Street.  S.VV..  Atlanta.  Georgia 
30303,  (404)  562-8887 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  the  above 
address  within  30  days  of  the  date  of 
publication, 

Dated.  November  1,  1999. 
Anita  Davis. 

Acting  Chief.  CERCLA  Program  Sendees 

Branch. 

[PR  Doc.  99-29875  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  656O-50-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:00  p.m.  on  Monday.  November  8, 
1999.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  and  resolution  activities. 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr., 
seconded  by  Director  Ellen  S.  Seidman 
(Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Director  John  D.  Hawke. 
Jr.  (Comptroller  of  the  Currency),  and 
Chairman  Dorma  Tanoue.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be  a 
considered  in  a  closed  meeting  by 
authoritv  of  subsections  (c)(4),  (c)(6), 
(c)(8).  (c)(9)(A){ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U,S,C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FTDIC  Building  located  at 
550 — 17th  Street.  N.W.,  Washington, 
D.C. 

Dated:  November  9,  1999. 
Federal  Deposit  Insurance  Corporation. 
)ames  D,  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc  99-2^850  Filed  11-10-99;  2:40  pm] 

BILUNG  CODE  6714-01-*! 


FEDERAL  HOUSING  FINANCE  BOARD 

[No,  99-N-17] 

Submission  for  0MB  Review; 
v^orTimcnt  Revfuest 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 

requirements  of  the  Paperwork 
Reduction  Act  of  1995.  the  Federal 
Housing  Finance  Board  (Finance  Board) 
hereby  gives  notice  that  it  has  submitted 
the  information  collection  entitled 
"Community  Support  Requirements"  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  of  a 
three-year  extension  of  the  OMB  control 
number,  which  is  due  to  expire  on 
December  31.  1999. 
DATES:  Interested  persons  may  submit 
comments  on  or  before  December  15. 
1999 

ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulator}' 
.\ffairs  of  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Federal  Housing  Finance  Board, 
Washington.  DC  20503.  .Address 
requests  for  copies  of  the  information 
collection  and  supporting 
documentation  to  Elaine  L  Baker, 


Secretar\'  to  the  Board,  by  telephone  at 
202/408-2837,  by  electronic  mail  at 
bakere@flifb.gov,  or  by  regular  mail  at 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.  Washington,  DC 
20006, 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  R.  Maxwell,  Housing  Finance 
Officer,  Program  Assistance  Division, 
Office  of  Policy.  Research  and  Analysis, 
by  telephone  at  202/408-2882.  by 
electronic  mail  at  maxwella@fhfb.gov,  or 
by  regular  mail  at  the  Federal  Housing 
Finance  Board.  1777  F  Street,  NW. 
Washington,  DC  20006, 

SUPPLEMENTARY  INFORMATION: 

A.  Need  for  and  Use  of  Information 
Collection 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
Federal  Home  Loan  Bank  (FHLBank) 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  In  establishing 
these  community  support  requirements 
for  FHLBank  members,  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA).  12 
U.S.C.  2901.  et  seq.,  and  record  of 
lending  to  first-time  homebuvers.  12 
U.S.C.  1430(g)(2).  Part  936  of  the 
Finance  Board's  regulations  implements 
section  10(g)  of  the  Bank  Act.  See  12 
CFR  part  936  The  rule  provides 
uniform  community  support  standards 
all  FHLBank  members  must  meet  and 
review  criteria  Finance  Board  staff  must 
apply  to  determine  compliance  with 
section  10(g).  More  specifically.  §936.2 
of  the  rule  implements  the  statutory 
community  support  requirement.  12 
CFR  936.2'  Section  936.3  establishes 
community  support  standards  for  the 
two  statutor\'  factors — CRA  and  first- 
time  homebuyer  performance — and 
provides  guidance  to  a  FHLBank 
member  on  how  it  may  satisfy  the 
standards.  12  CFR  936.3.  Sections  936.4 
and  936.5  establish  the  procedures  and 
criteria  the  Finance  Board  uses  in 
determining  whether  FHLBank 
members  satisfv'  the  statutory  and 
regulatory  community  support 
requirements.  12  CFR  936.4  and  936.5. 
Section  936  6  requires  the  FHLBanks  to 
establish  and  maintain  a  community 
support  program  that,  among  other 
things,  provides  technical  assistance  to 
members  and  promotes  community 
lending  and  affordable  housing 
activities.  12  CFR  936,6, 
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The  information  collection  contained 
in  Form  96-01,  the  Community  Support 
Statement  Form,  and  part  936  is 
necessarv  to  enable  and  is  used  by  the 
Finance  Board  to  determine  whether 
FHLBank  members  satisfy-  the  statutory 
and  regulatory  community  support 
requirements.  Only  FHLBank  members 
that  meet  these  requirements  may 
maintain  continued  access  to  long-term 
FHLBank  advances.  See  12  U.S.C. 
1430(g). 

The  (DMB  number  for  the  information 
collection  is  3064-003  The  0MB 
clearance  for  the  information  collection 
expires  on  December  31.  1999. 

The  likely  respondents  are 
mstitutions  that  are  members  of  a 
FHLBank. 

B.  Burden  Estimate 

The  Finance  Bi^ard  estimates  that  a 
total  annual  average  of  3000  members 
will  file  a  Community  Support 
Statement,  with  one  submission  per 
member.  The  estimate  for  the  average 
hours  per  submission  is  one  hour.  The 
estimate  for  the  annual  hour  burden  for 
members  that  must  file  a  (Community 
Support  Statement  is  3000  hours  (3000 
members  x  1  Community  Support 
Statement  per  member  »  approximately 
1.0  hour).  The  Finance  Board  estimates 
a  total  annual  average  of  15  members 
will  submit  a  request  to  remove  a 
restriction  on  access  to  long-term 
advances,  with  1  request  per  member. 
The  estimate  for  the  average  hours  per 
request  is  one  hour.  The  estimate  for  the 
annual  hour  burden  for  reinstatement 
requests  is  15  hours  (15  members  x  1 
reinstatement  request  per  member  x 
approximately  1.0  hour).  The  Finance 
Board  estimates  that  the  total  annual 
hour  burden  for  all  respondents  is  3015 
hours  ((3000  members  x  l  [Community 
Support  Statement  per  member  +\5 
members  x  l  reinstatement  request  per 
member)  x  approximately  1.0  bour). 

C.  Comment  Request 

In  accordanc:e  with  the  requirements 
of  5  CFR  1320.8(d).  the  Finance  Board 
published  a  request  for  public 
comments  regarding  this  information 
collection  in  the  Federal  Register  on 
[une  30.  1999.  See  64  FR  35157  (June 
30.  1999),  The  60-dav  comment  period 
closed  on  .\ugust  30.  1999  The  Finance 
Board  received  no  public  comments. 
Written  comments  cu^e  requested  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
Finance  Board  functions,  including 
whether  the  information  has  practical 
utility;  (2)  the  accuracy  of  the  Finance 
Board's  estimates  of  the  burdens  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  information  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  submitted  to  OMB  in 
writing  at  the  address  listed  above. 

By  the  Federal  Housing  Finance  Board. 

Dated:  November  5,  1999. 
William  W  Ginsberg, 
Managing  Director. 
jFR  Dor:.  99-29722  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6725-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
Inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  26, 
1999. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BancFirst  Corporation.  Oklahoma 
City,  Oklahoma;  to  acquire  100  percent 
of  the  voting  shares  of  First  State  Bank, 
Oklahoma  City,  Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  10.  1999. 
Robert  deV.  Frierson, 
Associate  Sf  Cretan'  of  the  Board. 
|FR  Doc.  99-29914  Filed  11-12-99;  8:45  am] 

BILLING  CODE  6210-OVF 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  and  Drug  Administration/Industry 
Exchange  Workshop  on  Medical 
Device  Quality  Systems  Inspection 
Technique  (QSIT);  Public  Workshops; 
Addendum 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  is  announcing 
additional  workshops  in  the  series  of 
FDA/Industr\'  Exchange  Workshops. 
The  original  list  of  workshops  was 
published  in  the  Federal  Register  of 
September  10.  1999.  Topics  for 
discussion  at  these  workshops  include: 
Development  of  QSIT,  Compliance 
Program  and  Warning  Letter  (Pilot). 
Management  Controls.  Corrective  and 
Preventive  Action.  Design  Controls,  and 
Industry  Perspective  of  QSIT.  These 
additional  workshops  will  enhance  the 
medical  device  community's 
understanding  of  QSIT,  and  the  device 
industry's  establishment  of  effective 
quality  systems,  thereby  preventing 
regulatory  problems  during  inspections. 

Date.  Time,  and  Location:  See  Table 
1  in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

Registration:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone,  and  fax 
number)  along  with  the  correct  payment 
amount  to  the  Registrar.  Fees  cover 
refreshments,  organization  and  site 
costs,  and  materials.  Because  space  is 
limited,  interested  parties  are 
encouraged  to  register  early.  Please 
arrive  early  to  ensure  prompt 
registration.  If  you  need  special 
accommodations  due  to  a  disability, 
please  inform  the  Registrar  at  least  7 
days  in  advance  of  the  workshop.  A 
sample  registration  form  is  provided  at 
the  end  of  this  document. 

Contact  Person:  Herman  B.  Janiger, 
Food  and  Drug  Administration. 
Northeast  Region,  (HFRNE-17),  850 
Third  Ave.,  Brooklyn,  New  York  11232, 
718-340-7000  ext,  5528. 
SUPPLEMENTARY  INFORMATION: 

In  the  fall  of  1999,  FDA  field  offices 
will  begin  using  the  QSIT  nationwide  as 
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the  primary  tool  for  medical  device  a  collaborative  effort  with  Makeholders       additional  workshops  are  scheduled  as 

inspections,  QSTT  \va«  devplnppd  using       and  wa^  tested  in  the  thrc"   iistrirts.  The     follows: 

Table  1. 


Wcks.'^iOi:.  Add'ess 


Date  a'^a  LDca  "■ 


DeadMne  to  Register  and 
Fee 


Costa  Mesa:  Wyndham 
Garden  Hotel  ai  Orange 
County  Airport.  3350  Av- 
enue of  the  Arts.  Costa 
Mesa.  CA  92626   714- 
751-5100 


Irvine:  Hilton  Orange 
County  Airport    18800 
MacArthur  Bivd  ,  Inv'ine 
CA  92612   949-833- 
9999 


Tuesday,  November  16, 

1999   8  3C  am.  to  4:30 
p.m. 


Friday  November  12, 

"999   S90,00 


Wednesday.  November 
17   1999  8  30  a  m,  to 

4  30  D  -1 


Friday.  November  12, 
1999  $90.00 


Registrar  and  Cosponsor 


FDA  Contact  Person 


PeriAnn  DiRocco.  Orange    '  Marcia  Madrigal.  Small 
Country  Regulatory  Af-  Business  Representa- 

fairs  Discussion  Group  tive.  Pacific  Regional  Of- 

(OCRA).  PMB  624,  5405  I      fice,  510-637-3980. 
Alton  Pkwy  5A.  Irvine 
CA  92604-3718.  Phone/. 
FAX  949-348-9141,  e- 
mail  Sdirocco@aol.com. 

PenAnn  DiRocco.  Orange       Marcia  Madngal,  Small 
Country  Regulatory  Af-  Business  Representa- 

tairs  Discussion  Group  tive.  Pacific  Regional  Of- 

(OCRA),  PMB  624,  5405        fice.  510-637-3980. 
Alton  Pkwy.  5A,  Irvine 
CA  92604-3718.  Phone/ 
FAX  949-348-9141,  e- 
mail  Sdirocco@aol.com. 


The  above  workshops  further 
implement  the  FDA  Plan  for  Statutory 
(Compliance  (developed  under  section 
406  of  the  FDA  Modernization  Act  (21 
I'.S.C.  393))  by  working  more  closely 
with  stakeholders  and  ensuring  access 
to  needed  scientific  and  tpchniral 


expertise.  They  also  comply  with  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121), 
which  requires  outreach  activities  by 
Government  agencies  directed  to  small 
businesses.  This  notice  announcing  the 
workshop?  and  a  registration  form  may 


be  accessed  at  the  ODRH  website  at 
http://vvrww.fda.gov/cdrh/fedregin.html. 
The  following  information  is  requested 
for  registration: 


BILliMC-  CODF   ■i"~-i 
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Registration  Form 

Quality  System  Inspection  Technique  (QSIT) 

Regional  Medica!  Device  Workshoo 

Instructions  To  register,  complete  this  form  and  mail  witn  registration  fee  to  tne  Registrar  for  the  worksnop  you  wish 

to  attend 


Date. 


Location, 


Fee  enclosed. 


Name, 


Title, 


Company, 


•Address. 


Telephone, 


Fax, 


E-mail 


Drttpd   November  5.  1999. 
Margaret  M.  Dotzei, 

Acting  Af,sociatf  Commissioner  for  Policy. 
(FR  Dor  qf)-296.30  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4150-01 -C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  98D-0928] 

Semiannual  Guidance  Agenda 

AGENCY:  Food  and  Drug  Administration, 

HHS, 

ACTION:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  publishing  the 
semiannual  guidance  document  agenda 
FDA  committed  to  publishing,  on  a 
semiannual  basis,  possible  guidance 
topics  or  documents  for  development  or 
revision  during  the  next  vear.  and 
seeking  public  comment  on  additional 
ideas  for  new  guidance  documents  or 
revisions  of  existing  ones.  This 
commitment  was  made  in  FDA's 
February  1997  "Good  Guidance 
Practices"  (GGP's),  which  set  forth  the 
agency's  policies  and  procedures  for  the 
development,  issuance,  and  use  of 
guidance  documents.  This  list  is 
intended  to  seek  public  comment  on 
possible  topics  for  guidance  documents 
and  possible  revisions  to  existing 
guidances 

DATES:  Submit  comments  on  this  list 
and  on  agency  guidance  documents  at 
anv  time. 


ADDRESSES:  Submit  written  comments 

to  the  Dockets  Management  Branch 

CHFA-305).  Food  and  Drug 

Administration,  5630  Fishers  Lane,  rm. 

1061,  Rnrkvilln,  MD  20Rr.2 

FOR  FURTHER  INFORMATION  CONTACT: 
For  jt'iiprdl  information  regarding 
FDA's  GGP's  contact;  Lajuana  D. 
Caldwell,  Office  of  Policy  (HF-27), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-827-7010. 
For  information  regarding  specific 
topics  or  guidances,  please  see 
contact  persons  listed  below, 

SUPPLEMENTARY  INFORMATION: 

I,  Background 

In  the  Federal  Register  of  February 

27.  1997  (62  FR  896'l,.  FDA  published 
a  notice  announcing  its  GGP's.  which 
set  forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents.  The  agency  adopted  the 
CiGP's  to  ensure  public  involvement  in 
the  development  of  guidance  documents 
and  to  enhance  public  understanding  of 
the  availability,  nature,  and  legal  effect 
of  such  auidancp. 

As  part  of  FDA's  effort  to  ensure 
meaningful  interaction  with  the  public 
regarding  guidance  documents,  the 
agency  committed  to  publishing  a 
semiannual  guidance  document  agenda 
of  possible  guidance  topics  or 


docimients  for  development  or  revision 
during  the  coming  year.  The  agency  also 
committed  to  soliciting  public  input 
regarding  these  and  additional  ideas  for 
new  topics  or  revisions  to  existing 
guidance  documents. 

The  agency  is  neither  bound  by  this 
list  of  possible  topics  nor  required  to 
issue  every  guidance  document  on  this 
list  or  precluded  from  issuing  guidance 
documents  not  on  the  list  set  forth  in 
this  document. 

The  following  list  of  guidance  topics 
or  documents  represents  possible  new 
topics  or  revisions  to  existing  guidance 
docimients  that  the  agency  is 
considering.  The  agency  solicits 
comments  on  the  topics  listed  in  this 
document  and  also  seeks  additional 
ideas  from  the  pubhc. 

On  June  1, 1998,  the  President 
instructed  all  Federal  agencies  to  ensure 
the  use  of  "plain  language"  in  all  new 
documents.  As  part  of  this  initiative, 
FDA  is  also  seeking  public  conmient  on 
the  clarity  of  its  guidance  documents. 

The  guidance  documents  are 
organized  by  the  issuing  Center  or 
Office  within  FDA,  and  are  further 
grouped  by  topic  categories.  The 
agency's  contact  persons  are  listed  for 
each  specific  area, 

II.  Center  for  Biologies  Evaluation  and 
Research  (CBER) 


TitleATopic  of  Guidance 


Contact 


Categorv — Compliance  and  Inspection 
Guidance  for  Reproce-ssmg.  Reworking,  and  Blending  Practices  for        Stephen  M.  Ripley,  Center  for  Biologies  (HFM-17).  Food  and  Drug  Ad- 

Biological  Bulk  Substances,  Final  Bulk,  and  Fimsned  Products  ministration,  1401  Rockville  Pike,  Rockville,  MD  20852-1448  301- 

827-6210. 
Compliance  Program  7342  002,  Inspection  of  Source  Plasma  Estab-  Do 

lishments,  ■* 

Compliance  Program,  Inspection  of  Licensed  Vaccme  ana  Reiateo         Do 

Product  Manufacturers 
Compliance  Program  734i  002    inspection  of  Tissue  Banking  Estab-      Do 

lishments. 
Compliance  Program  7341  003,  Examination  of  Blood  ana  Blood  Do 

Components  Offered  for  Import 
Compliance  Program  7342  006,  Inspection  of  Plasma  Derivatives  o*       Do 

Human  Ongin 
Compliance  Program  7342  008,  Inspection  of  Licensed  Viral  Marker       Do 

Test  Kits, 
Guidance  for  the  Design,  Installation,  and  Operations  of  WatP'-  Svs-       Do, 

terns. 
Guidance  on  Heating,  'Ventilation,  and  Air  Conditioning  (HVACi  and        Do 

the  Monitonng  of  Environments  for  the  Manufacture  of  Biological 

Substances  and  Products 
Guidance  for  the  Validation  o<  the  Limulus  Amebocyte  Lystate  Test        Do, 

as  an  End-Product  Endotoxin  Test  for  Human  and  Animai  Paren- 
teral Drugs.  Biological  Products  and  Medical  Devices 
Guidance  for  Process  Validation  Considerations  for  Biological  Drug        Do 

Substances  and  Biological  Drug  Products 
Guidance  on  Lot  Release  for  Licensed  Biological  Products  Distnb-         Do. 

uted  into  Foreign  Markets.  I 

Category— Therapeutics  '  ' 

Guidance  for  the  Chemistry.  Manufactunng  and  Control  information        Dc 

on  Gene  Therapy  Products.  i 
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Title/Topic  of  Guidance 


Guidance  to  industry  on  Xenotransplantation. 

Guidance  m  trie  Development  of  Products  for  Cfironic  Cutaneous  Ul- 
cers and  Acute  Burn  Wounds. 

Guidance  on  Recomoinant  Biologies  Produced  in  Plants. 

Guidance  on  the  Deveiooment  of  Products  for  Systemic  Lupus 
Erythematosus 
Category— Blood  and  Blood  Components 

Guidance  for  Collection,  Testing  and  Release  of  Autologous  Blood. 

Guidance  tor  Recommendations  for  Donor  Testing  By  Automated 
Methods  When  Using  Treponemal  Based  Screening  Tests  for 
Syphilis 

Guidance  for  Reviewer  Guidance  for  a  Pre-Market  Notification  Sub- 
mission for  Automated  Blood  Establishment  Testing  Instruments. 

Guidance  'or  ^iV  Reer^try  Algorithms  for  Deferred  Blood  and  Plasma 
Donors 

Guidance  for  Precautionary  Measures  to  Reduce  the  Possible  Risk 
of  Transmission  of  Zoonoses  Dy  Xenograft  Recipients  and  Their 
Close  Contacts,  Through  Whole  Blood.  Blood  Components, 
Source  Plasma   and  Source  Leukocytes. 

Guidance  'or  Additional  Recommendations  for  Donor  Questioning 
Regarding  Travel  to  Areas  Endemic  for  Malaria. 

CateGQRv— VACC'NE-S 

Guidance  for  immunization  of  Human  Plasma  Donors  To  Obtain 
Source  Plasma  for  Preparation  of  Specific  Immune  Globulins. 

Guidance  on  Assessment  of  the  Reproductive  Toxicity  Potential  of 
Preventative  Vaccines  for  Infectious  Diseases. 

Guidance  on  the  U  S  Minimum  Standards  (formerly  U.S.  Minimum 
Requirements!  for  Tetanus  and  Diphtheria  Toxoid  Containing  Prod- 
ucts 
Ca^ego°v— Othe« 

Guidance  on  the  Development  and  Use  of  Comparability  Protocols. 


Contact 


Do. 
Do. 

Do. 
Do. 

Do. 
Do. 

Do. 


Do. 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

Do. 


III.  Center  for  Devices  and 
Radiololgical  Health  (CDRH) 


Titlerropic  of  Document 


Preparation  of  IDE's  for  Spinal  Systems. 


Preclinical  and  Cimicai  Data  ard  Labeling  for  Breast  Prostheses. 
Ultra  High  Molecular  Weight  Polyethylene  (UHMWPE)  Guidance. 


Bone  Cemer^t  Guidance. 


Adhesion  Preventer  Guidance 


Neuroemboiization  Guidance 


Dura  Substitutes  Guidance, 


Guidance  on  Labeling  'or  LaDorato.^  Tests. 


Over  the  Counter  Luteunizmg  Hormone  Assays. 


Over  the  Counter  Human  Chorionic  Gonadotropin  Assays  (Revision). 
Quality  Control  Guidance  i Revision: 
Point  of  Care  In  Vuro  Diagnostics 

Guidance  for  Prsmarket  Submissions  foi-  Kits  for  Screening  Drugs  of 
Abuse  to  Be  Used  By  The  Consumer  .Revision). 


Contact 


Sarnie  N.  Allen,  Center  for  Devices  and  Radiological  Health  (HFZ- 

410),  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville. 

MD  20857   301-594-3090 
Do. 
John  S  Goode,  Center  for  Devices  and  Radiological  Health  iHFZ- 

410),  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville. 

MD  20857,  301-594-2036 
Hany  W  Demian.  Center  for  Devices  and  Radiological  Health  (HFZ- 

410),  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville, 

MD  20857,  301-594-2036. 
Dave  B.  Berkowitz,  Center  for  Devices  and  Radiological  Health  (HFZ- 

410),  Food  and  Drug  Administration.  5600  Fishers  Lane,  Rockville. 

MD  20857,  301-594-3090 
Keith  E  Foy.  Center  for  Devices  and  Radiological  Health  (HFZ^IO). 

Food  and  Drug  Administration.  5600  Fishers  Lane,  Rockville.  MD 

20857.  301-594-3090. 
Ann  H  Costello.  Center  for  Devices  and  Radiological  Health  (HFZ- 

410).  Food  and  Dnjg  Administration,  5600  Fishers  Lane,  Rockville. 

MD  20857,  301-594-1184. 
Steve  I.  Gutman,  Center  for  Devices  and  Radiological  Health  (HFZ- 

4401   Food  and  Drug  Administration.  5600  Fishers  Lane.  Rockville. 

MD  20857   301-594-1905. 
Jean  M  Cooper,  Center  for  Devices  and  Radiological  Health  (HFZ- 

440).  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville, 

MD  20857,  301-594-1243 
Do. 
Do. 
Do. 
Do. 
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Review  Criteria  for  Assessment  of  Portable  Blood  Glucose  In  Vitro 
Diagnostic  Devices  Using  Glucose  Oxidase,  Dehydrogenase,  or 
riexokinase  Methodology  (Revision). 

Cntena  for  a  Streamline  PMA  for  Early  Detection  of  PSA. 


Abbreviated  510(k)  Submission  for  In  Vitro  Diagnostic  Antinudear 
Antibody  (ANA)  Immunological  Test  Systems. 

Points  to  Consider  for  Cervical  Cytology  Devices  (Revision). 

Draft  Guidance  for  510(k)  Submission  of  Lymphocyte 
Immunophenotypmg  IVDs  using  Monoclonal  Antibodies  (Revision). 

Review  Cntena  for  Assessment  of  Antimicrobial  Susceptibility  De- 
vices (Special  Control). 

Prer-arKe^  Acpova  Applications  for  In  Vitro  Diagnostics  Devices 
Pertaining  to  Hepatitis  C  Viruses  (HCV):  Assays  Intended  for  Diag- 
nosis P'-ognosis  or  Monitonng  of  HCV  Infection,  Hepatitis  C,  or 
Other  HCV-associated  Disease 

Oral  Appliance  For  Snoring  And  Sleep  Apnea. 


;neral  Hospital  IV  Administration  Sets. 


IV  flushes. 

Infrared  Thermometers. 

Jet  Injectors 

Infection  Control  Expiration  Dating  of  Medical  Glove. 


Biological  Indicators 

Chemical  Indicators. 

Renal  Diaiyzer  Reprocessing. 

Liquid  Sterilizers  and  High  Level  Disinfectants. 

General  Purpose  Washers/Disinfectants. 

Heart  Valve  Guidance  (Revision). 


Cardiac  Ablation:  Atnal  FiDnllation  Clinical  Studv  Design. 


^a^diac  ADiation   Pre-cimicai  "''esting. 


Cardiac  Ablation   SVT  Clinical  Study  Design. 


Cardiac  Aoiaiion  Atnai  Flutter  Clinicai  Stuay  Design. 


Percutaneous  Transluminal  Angioplasty  ., PTA    CatMPte''s, 


Applications  'or  Permanent  Pacemaker  Leads 


Implantable  Defibnilator  Guidance  Document. 


Replacement  Rechargeable  Battenes  510(kis 


Extracorporeal  Membrane  Oxygenato'-s  'ECMO). 


Compressible  Limb  Sieeves 
Telemetry  Guidance 

Electromagnetic  Compatibiiitv  Guidance  .Hevisioni 
Roller  Pump  Special  Control 

Arrhythmia  Detector  and  Alarm  including  ST  Segn^er^'  Monitor  and 
Alarm  (Revision; 


Contact 


Do. 


Peter  E.  Maxim,  Center  for  Devices  and  Radiological  Health  (HFZ- 
440).  Food  and  Drug  Administration.  5600  Fishers  Lane.  Rockville 
MD  20857,  301-594-1293. 

Do. 

Do. 

Do. 

Woody  Dubois.  Center  for  Devices  and  Radiological  Health  (HFZ- 
440).  Food  and  Drug  Administration.  5600  Fishers  Lane,  Rockville 
MD  20857.  301-594-2096. 

Do. 


Sandy  L.  Shire.  Center  for  Devices  and  Radiological  Health  (HFZ- 

480),  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville 

MD  20857.  301-827-5283. 
Pat  M.  Cricenti,  Center  for  Devices  and  Radiological  Health  (HFZ- 

480).  Food  and  Dnjg  Administration,  5600  Fishers  Lane  Rockville 

MD  20857,  301^143-8879. 
Do. 
Do. 
Do. 
Chiu  C.  Lin,  Center  for  Devices  and  Radiological  Health  (HFZ-480), 

Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville,  MD 

20857,  301-443-8913. 
Do. 
Do. 
Do. 
Do. 
Do. 
Thomas  J  Callahan  Center  for  Devices  and  Radiological  Health 

(HFZ-450),  Food  and  Drug  Administration.  5600  Fishers  Lane, 

Rockville.  MD  20857.  301-443-8252. 
Dina  J.  Fleischer.  Center  for  Devices  and  Radiological  Health  (HFZ- 

450).  FooQ  ana  Drug  Aammistration.  5600  Fishers  Lane.  Rockville, 

MD  20857,  301^43-8517. 
Barbara  A.  Zimmerman.  Center  tor  Devices  and  Radiological  Health 

(HFZ-450),  Food  and  Drug  Administration,  5600  Fishers  Lane, 

Rockville,  MD  20857.  301^M3-8517. 
Stuart  M  Portnoy.  Center  for  Devices  and  Radiological  Health  (HFZ- 
450).  Food  and  Doig  Administration,  5600  Fishers  Lane.  Rockville, 

MD  20857   301-443-8517. 
Jennifer  L  Goode.  Center  for  Devices  and  Radiological  Health  (HFZ- 

-5;     ^ood  and  Drug  Administration.  5600  Fishers  Lane,  Rockville, 

MD  20857.  301^43-8517 
Chnstopher  M  Sloan  Center  for  Devices  and  Radiological  Health 

HFZ  4-"     Pood  and  Drug  Administration,  5600  Fishers  Lane, 

^oc^.  ^e   VD  20857,  301-443-8243. 
L.-ette  "   Gatre    Center  for  Devices  and  Radiological  Health  (HFZ- 

■iiC    p'o.:  arHi  D'-ug  Administration.  5600  Fishers  Lane.  Rockville, 

VD  2;8=-    3:-   443-8243. 
Dc.r;s  „   'e'r»   Center  for  Devices  and  Radiological  Health  (HFZ-450), 

Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville.  MD 

20857.  301-443-8609 
Charles  S.  Ho  Center  for  Devices  and  Radiological  Health  (HFZ-450), 

Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville,  MD 

20857.  301-443-8609 
Thinh  Nguyen,  Center  for  Devices  and  Radiological  Health  (HFZ-450), 

Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville,  MD 

2085~    3C' -443-8252. 
Do. 
Do. 
Do. 
Do, 

Carole  C  Carey.  Center  for  Devices  and  Radiological  Health  (HFZ- 
450).  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville, 

MD  20857   301^43-8252. 
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External  Cardiac  Defibrillators  (including  AED's). 

Multifunction  Eiectrodes  (a  subset  of  the  External  Defibnilators). 

5iOk  BioDsy  Devices  Guidance  (Revision). 


51  Oik)  Irrigation  Set  Cnecklist  (Revision). 
Testicular  Implant  Guidance  Document  (Revision). 


Inflatable  Pemie  Implant  Guidance  Document  (Revision). 
Content  of  PMA  Application  for  Testicular  Implants  (Revised). 
Content  of  PI^N  for  Extracorpreal  Sfiock  Wave  (Revised). 
Lithrotriptor  indicated  for  tfie  fragmentation  of  kidney  and  ureteral 

calculi 
5l0(k)  Enuresis  Alarm  Checklist  (Revision). 
5l0(k.)  AntimicroDiai  Foley  Guidance  (Revision). 


510(k)  Eiectnca'  Surgical  Unit  Cfiecklist  (Revision). 

5l0(k)  Non-impiantable  Electncal  Stim.  Cfiecklist  (Revision). 

Vesicoureteral  Reflux  Guidance  Doc  (New). 


510(k)  Urodynamic  Systems  Guidance  Document  (Revision). 

BPH  Guidance  Document  (Revision). 


Urethral  Bulking  Agent  Guidance  (Revision) 


SlOfkl  Condom  Cathieter  Checklist  (Revision). 
External  Penile  Rigidity  Device  Guidance  (New). 


51  Oik)  Urine  Drainage  Bag  Guidance  (Revision). 
Urethral  Stent  Guidance  Document  (Revision). 
Ariificiai  Urinary  Sphincter  Guidance  (Revision). 


5i0(k)  Balloon  Catheter  Guidance  Document  (Revision). 
5l0(k)  Mechanical  Lithrotnptor.'Stone  Dislodger  (Revision). 
510(k)  Light  Sources  checklist  (Revision). 
5l0(k!  Endoscope  Guidance  (Revision). 


Thermal  Endometria!  Ablation  Devices  Submission  Guidance  for  an 

IDE  (Revision) 

Guidance  tor  Content  of  Premarket  Notification  for  Conventional  and 

High  Permeabihty  hemodialysers  (Revision). 

Guidance  'or  PremarKet  Notification  for  Hemodialysis  Delivery  Sys- 
tem (Revision- 

Guidance  for  m  Justry  and  CDRH  Rev.  of  Content  of  Premarket  Noti- 
fication for  Penoneo-Venous  Shunts  (Revision). 

Guidance  for  Content  of  Premarket  Notification  of  Body  Composition 
Analyzers  i Revision'! 

Guidance  of  Content  of  Investigational  Device  Exemption  (IDE)  for 
Solutions  for  hypothermic  flushing,  transport  and  storage  of  organs 
and  transplantation  (Revision). 

Guidance  on  Devices  m  Invitro  Fertilization  and  other  Assisted  Re- 
production procedures  (Revision). 

Guidance  for  Submission  of  Bone  Sonometer  Premarket  Applications 

(PMS'si  (Revision). 

Guidance  for  Brachytherapy  Source  510(k)s  (Revision). 
Guidance  for  Radiation  Therapy  Systems  Software  Testing  (Revi- 
sion i 
Diagnostic  Ultrasound  Guidance  (Revision). 


Contact 


Do. 
Do. 
Mary  Beth  Abt  Center  for  Devices  and  Radiological  Health  (HFZ-470), 

Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville,  MD 

20857,  301-594-2194. 
Do 
John  H.  Baxley  Center  for  Devices  and  Radiological  Health  (HFZ- 

470).  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville, 

MD  20857,  301-594-2194. 
Do. 
Do. 
Do. 
Do. 

Do. 

Laura  J   Byrd  Center  for  Devices  and  Radiological  HeaUh  (HFZ-470), 
Food  and  Drug  Administration   5600  Fishers  Lane,  Rockville  MD 
20857,  301-594-2194 

Do. 

Do 

Hector  H  Herrera  Center  for  Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration,  5600  Fishers  Lane  Rockville, 
MD  20857,  301-594-2194 

Do 

Mil  J,  Jevtich.  Center  for  Devices  and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  5600  Fishers  Lane   Rockville,  MD 
20857,  301-594-2194 

Rao  Nimmagadda,  Center  for  Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration,  5600  Fishers  Lane   Rockville, 
MD  20857,  301-594-2194 

Do 

Jim  Seller,  Center  for  Devices  and  Radiological  Health  (HFZ-470* 
Food  and  Drug  Administration   5600  Fishers  Lane.  Rockville,  MD 
20857.  301-594-2194. 

Do. 

Do 

Nicole  L  Woianski,  Center  for  Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration,  5600  Fishers  Lane   Rockville. 
MU  2085/,  3U1-594-2194, 

Do. 

Do. 

Do. 

Mary  Jo  Cornelius  Center  for  Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville, 
MD  20857,  301-594-2194 

Veronica  A  Price  Center  for  Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration  5600  Fishers  Lane  Rockville, 
MD  20857,  301-594-1180 

Carolyn  Y,  Neuland,  Center  for  Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration,  5600  Fishers  Lane  Rockville, 
MD  20857.  301-594-1220 

Do. 


Do. 
Do. 
Do. 


Elisa  D,  Harvey,  Center  for  Devices  and  Radiological  Health  (HFZ- 
470),  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-594-1220 
Robert  A.  Phillips.  Center  for  Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville 
I       MD  20857   301-594-1212. 
I  Do. 
1  Do. 


Do. 
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Contact 


Guidance  for  Manufacturing  of  Digital  Mammography  Devices  (Revi- 
sion). 

Guidance  for  Manufacturers  of  Bone  Ultrasound  Devices  for 

Osieoporosis  (Revision) 
Guidance  for  Preparation  of  Bone  Sonometer  pma  Submissions  {Re- 

\/iSi0n). 

Guidance  'or  Review  o*  Bone  Densitometer  510(k)  Submissions  (Re- 
vision i 
Extended  Wear  Contact  Lens  Guidance   inciudmq  Clinical  Studies. 


Guidance  on  Post  Market  Studies  for  Extended  VA/ea--  Contact 

Lenses 
Orthokeratology  Contact  Lens  Chmcai  Study  Guidance 


Labeling  Guidance  for  UV  Absorbing  Contact  Lenses 
510k  Guidance  Document  for  Daily  Wear  Contacts  (Revision) 
Guidance  for  the  Arrangement  and  Content  of  a  Premarket  Aporoval 
(PMA)  Application  for  an  Implantable  Middle  Ear  Hearing  Device 

Guidance  for  the  Arrangement  and  Content  of  a  Premarkei  Approval 
(PMA)  Application  for  a  Cochlear  Implant  for  Children  (Revision). 

Guidance  for  the  Arrangement  and  Content  of  a  Premarkef  Approval 
(PMA)  Application  for  a  Cochlear  Implant  for  Adults  (Revision; 

Guidance  for  the  Development  of  a  Premarket  Notification  for  a  Dis- 
posable Sterile  Ear,  Nose  and  Throat  Endoscope  Sheath  with  Pro- 
tective Barrier  Claims  (Revision) 

Guidance  for  the  Development  of  a  Premarket  Notification  for  Vocal 
Cord  Medialization  Devices 

Scanning  Laser  Ophthalmoscopes 


Electrosurgical  Devices. 

Microkeratomes 

Refractive  Lasers  (Revision), 

Intsrocular  Lenses  vjutdance  Docurrieni  iReviSton). 


Refractive  Implants  Guidance  Document 


Draft  Guidance  for  Industry  on  the  Custom  Device  Exemption  of  tne 
Federal  Food,  Drug,  and  Cosmetic  Act  (Level  1 1 

Draft  Guidance  for  industry  on  the  Likelihood  of  Facilities  Inspections 

When  Modifying  Devices  Subject  to  PMA  Approval  (Level  1 1 
Draft  Guidance  for  Industry  on  Quality  System  Regulation  Information 

Required  for  Vanous  Premarket  Submissions,  (Level  i ) 
Draft  Compliance  Program  Guidance  Manual   Inspection  of  Medicai 

Device  Manufacturers  (Level  1), 
Guidance  to  Industry  on  the  information  to  be  provided  under  2^ 

CFR  1020.30(g),  (Level  1)  This  will  be  effective  immediately  based 

on  the  public  health  exemption,  per  Linda  Kahan  and  Dr. 

Jacobson 
Guidance  to  Industry  on  the  alternative  use  of  the  statement    Rx 

only,"  (Level  1) 
Compliance  Guidance,  The  Mammography  Quality  Standards  Act 

Final  Regulations  Document  #2  (Fmal) 

Compliance  Guidance  The  Mammography  Quality  Standards  Act 

Final  Regulations  Document  #4 
Compliance  Guidance:  The  Mammography  Quality  Standards  Act 

Final  Regulations  Document  #5 
Compliance  Guidance:  The  Mammography  Quality  Standards  Act 

Final  Regulations  Document  #6, 
Compliance  Guidance:  The  Mammography  Quality  Standards  Act 

Final  Regulations  Document  #7. 


William  M.  Sacks.  Center  for  Devices  and  Radiological  Health  (HF2- 
470),  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville, 
MD  20857.  301-594-1212. 

Do. 

Joe  Amaudo.  Center  for  Devices  and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administratimi.  5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-1212. 

Do 

Karen  Warburton,  Center  for  Devices  and  Radiological  Health  (HFZ- 
460),  Food  and  Drug  Administration,  5600  Fishers  Lane.  Rockville 
MD  20857,  301-594-1744. 

Do. 

Eleanor  M  Felton,  Center  for  Devices  and  Radiological  Health  (HFZ- 

460),  Food  and  Drug  Administration,  5600  Fishers  Lane  Rockville, 

MD  20857.  301-594-1744, 
Do. 
Do. 
Ten  Cygnarowicz.  Center  for  Devices  and  Radiological  Health  (HFZ- 

460).  Food  and  Drug  Administration,  5600  Fishers  Lane,  Rockville, 

MD  20857   301-594-2080. 
Do 


Do 


Karen  H  Bake^  Center  for  De»ioe>  and  RadMoglcal  H— Mh  (HFZ- 
460:  Food  and  Drug  Administralion,  5600  Fishers  Lane,  RodcvWe. 

MD  2085"   30 T --594-2080. 


Everette  T  Beers  Center  for  Devices  and  Radiological  Health  (HFZ- 
4601,  Food  and  Drug  Administration.  5600  Fishers  Lane,  Rockville, 

MD  20857   301-594-20^8. 
Do 
Do. 
Do. 

Donna  R  ^ocnne'  Cenie'  ■;•'  Devices 
460i,  Pood  and  Drug  Admmst'ation 
MD  20857,  301-594-2053 

Ashley  A   Boulware   Center  fo'  Devices  a-^c  Radioiogicai  Hea'f"'    HFZ 
460).  Food  and  Drug  Administration   560C  p'sne^s  Lane   RocKViHe, 
MD  20857   301-594-2053 

Casper  Uidnk,  Office  of  Compliance,  Center  for  Devices  ana  Radio- 
logical Health  (HFZ-300).  Food  and  Drug  Administration,  560C  Wish- 
ers Lane    Rockville    MD  2085"   30 ''-594^1692. 

Dc 


anc  saaioiog-ca'  ►ieaitn  (HFZ- 
560C  f^'sners  ._a.ne   Rockville, 


Dc 
Do 
Dc 

Dc 


Charles  A  Fmae'  Cef^ier  for  Devices  and  RadWogi; 

240).  Food  ana  Drug  Administration,  5600  Fishers 

MD  20857,  301-594-3332. 
Do 


Dc 
Dc 
Do 


a  -ealth  (HFZ- 
-a"e  Rockville, 


1 
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Contact 

Mammography  Quality  Standards  Act  (MQSA)  Inspections  of  Mobile 

Walid  G.  Mourad,  Center  for  Devices  and  Radiological  Health  (HFZ-                ; 

Facilities  Under  the  Final  Regulations. 

240),  Food  and  Drug  Administration   5600  Fishers  Lane   RockviHe.                 ', 

MD  20857,  301-594-3332,                                                                                      :■ 

MQSA  Inspections  of  Digital  Mammography  Systems  Under  the  Final 

Do. 

Regulations. 

Bayesian  Statistics. 

Laura  Alonge,  Office  of  Surveillance  and  Biometrics,  Center  for  De- 

^ 

vices  and  Radiological  Health  (HFZ-500i   Food  and  Drug  Adminis- 

tration, 5600  Fishers  Lane   RockvHIe   MD  20857   30i -594-281 2 

Discrepant  Resolution, 

Do. 

Diagnostic  Devices  (statistics; 

Do. 

Medical  Device  Reoorting  iMDR)  Regulations:  Reporting  Adverse 

Do.                                                                                                                             : 

Events  Associated  vvith  Medical  Device  Reprocessing  or  Medical 

- 

Device  Reuse 

MDR  Guidance  tor  impcners 

Do. 

Non-diagnostic  Devices  (statistics'    Revision). 

Do. 

MDR  Reporting  for  Endosseous  Implants  (Revision). 

Do. 

Guidance  for  Manufacturers  for  Preparation  of  Postmarket  Sun/eil- 

Do. 

lance  Plans  Required  Under  Section  522  of  the  Federal  Food, 

Drug,  and  Cosmetic  Act  (Revision) 

IV.  Center  for  Drugs  Evaluation  and 

Research  (CDER) 

- 

Title/Topic  of  Document 

Contact 

Category— Advertising 

Accelerated  Approva!  Products  Submission  of  Promotional  Materials. 

Nancy  E   Derr,  Center  for  Drug  Evaluation  and  Research  (HFD-5). 

Food  and  Drug  Administration.  1451  Rockville  Pike,  Rockville.  MD 

20852    301-594-5400 

Advertising  and  Labeling  ot  Treatment  IND  Protocols. 

Do 

Anti-lnfective  Human  Drug  ana  Bioiogicai  Products  Advertising  and 

Do. 

Promotional  Labeling 

Comparative  Claims  in  Advertising  and  Labeling. 

Do. 

Continuing  Medical  Education 

Do. 

Fair  Balance 

Do. 

Health  Related  Quality  of  Life  Claims. 

Do. 

Informercials 

Do. 

Promotion  of  Investigational  Products, 

Do. 

Promotion  of  Medical  Products  on  the  Intemet. 

Do. 

Promotion  at  International  Meetings 

Do. 

Proprietary  (Brand!  Name  &  Established  ^Generic)  Name  Placement, 

Do.    • 

Size,  &  Prominence  m  Advertising  and  Promotional  Labeling. 

Providing  Electronic  Submissions  to  the  Division  of  Drug  Mar1<eting, 

Do. 

Advertising,  and  Communications 

CA-rEGORv— BiOPHASMACE^^'CS 

Food-Effect  Bioavailability  and  Bioequivalence  Studies. 

Do. 

Oral  Inhalation  Drug  Products  in  Vivo  Bioavailability  and  Bioequiva- 

Do. 

lence 

r 

Pharmacokinetics  Metres  'or  Bioavailability/Bioequivalence. 

Do. 

Category — c^emis'^  ' 

BAC  PAC  II— Bulk  Actives  Postapproval  Changes  (Re:  Postapproval 

Do. 

Changes  from  the  Final  Intermediate  to  the  Drug  Substance). 

Comparability  Protocol  for  Making  Changes  to  Chemistry,  Manufac- 

Do. 

turing,  and  Controls  for  Drug  and  Biological  Products. 

Drug  Master  Files   General  Content  and  Format. 

Do. 

Drug  Master  Files  for  Bulk  Antibiotic  Drug  Substances. 

Do. 

Formal  Meetings  Between  CDER  CBER  and  Sponsors  on  Chemistry, 

Do. 

Manufacturing  and  Controls  Information  for  IND  Studies  of  Drugs, 

Including  Specified  Therapeutic  Biotechnology-Denved  Products. 

ISPE  for  SUPAC  TDS, 

Do. 

ISPE  for  SUPAC  SS 

Do. 

Methods  Validation  for  the  Assay  of  Drugs  And/or  Metabolites  in 

Do. 

Human  Biological  Matrices 

Post  Approval  Changes  for  Sterne  Aqueous  Solutions, 

Do. 

Propnetary  Drug  Names 

Do. 

Provides  Recommendation  Regarding  submission  of  Information  for 

Do. 

Drug  Products  Containing  Cyclodextnn 

Recombinant  DNA  Growth  Hormone  Drug  Products. 

Do. 
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Titlen"opic  of  Document 


Contact 


Recombinant  DNA  Human  Insulin  Drug  Products.  Do. 

Revision  to  the  SUPAC  IR  Guidance  Document  That  Published  in  Do. 

NovemDer  1995 

SuDmission  of  Documentation  for  Antibiotics  and  Other  Cellular  Me-        Do. 
labolites  Produced  by  Microorganisms  Modified  by  the  Use  of  Re- 
combinant DNA  Technology 

SuDmission  of  CMC  Information  for  Synthetic  Peptide  Substances.  Do. 

Submission  of  CMC  and  Biopharm  Information  tor  Liposomal  and  !  Do. 

Lipid-Complexed  Drug  Products, 

Submission  of  Chemistry,  Manufacturing  ana  Controls  Documenta-        Do. 
tion  to'  inhalation  Drug  Products   MDIs  and  DPI's. 

Supmission  of  CMC  Information  on  Chiral  Drugs.  Do. 

Submitting  Manufacturing  and  Quality  Control  Information  with  INDs,       Do 
NDAs,  ANDAs,  and  AADAs. 

SUPAC  TDS  Do. 

Ca'EGQO--'— CLlNICAL'ANTifvllCROBIAL 

Acute  Bacterial  Arthritis:  Developing  Antimicrobials  for  Treatment.  Do. 

Agents  to  Treat  Opportunistic  Infections  Related  tc  AIDS   Developing   i  Do. 

Antimicrobials  for  Treatment 
Agents  Used  m  Surgica^  Proor^viaxis  Developing  Antimicrobials  for       I  Do. 

Treatment  ' 

Agents  to  Treat  Sepsis  Seot'C  S^ock   Developing  Antimicrobials  for         Do. 

Treatment 
Antifungal  Agents,  Developing  Aniirncrobiais  fo--  ^'eat^ent.  Do. 

Antimycobacteria!  Agents   Developing  Antimicrobials  for  Treatment.         Do. 
Antiparasitic  Agents   Developing  Antimncrobials  for  Treatment.  Do. 

Antiviral  Agents   Developing  Antimicrobials  'o^  ^-eatment.  Do. 

Catheter-Related  Infections  Do. 

Complicated  Intra-Abdommai  Infections   Developing  Antimicrobials         Do. 

for  Treatment 
Clinical  Considerations  'or  Accelerated  and  Traditional  AoD'oval  of  Do. 

Antiretroviral  Drugs  Usmg  Plasma  HIV  RNA  Measurements, 
Dermatologic  Surgical  Scrubs,  Etc  .  Developing  Antimicrobials  for  '  Do. 

Treatment 
Endocarditis,  Developing  Antimicobials  for  Treatment  Do. 

Gynecologic  Infections  i Except  Sexually  Transmitted  Disease  and  Do. 

Pelvic  Inflammaton/  Disease i.  Developing  Antimicrobials  'or  Treat- 
ment 
Helicobacter  Pylon  infections   Developing  Antimicrobials  for  T^eai-  Do. 

meni 
immunologicTranspiant  Agents   Developing  Antimicrobials  for  Treat-    i  Do. 

ment  ] 

Nongonoccocai  Urethntis.Cen.'.citis   Developing  Antimicrobials  for  '  Do. 

Treatment 
Osteomyelitis   Acute  and  Chronic  1   Developing  Antimicrobials  for  ,  Do. 

Treatment 
Pelvic  Inflammiator^y  Disease   Developing  Antimicrobials  for  Treat-  Do. 

ment 
Uncomplicated  intra-Abdommai  in'ections   Developing  Antimicrobials      Do 

for  Treatment 
Category — Clinicau'Medical 
Clinical  Development  for  Drugs  to  Treat  Unnary  Incontinence  '  Do. 

Clinical  Development  Programs  for  MDi  and  DPI  Drug  Pro^ycts  Re-        Do. 

vised 
Clinical  Evaluation  o'  D'ugs  'or  the  "treatment  o'  Acute  Coronary  i  Do. 

Syndrome 
Clinical  Evaluation  of  Drugs  for  the  Treatment  of  Hean  Failure  !  Do. 

Clinical  Development  Programs  for  Dnjgs,  Devices,  and  Biological        I  Do. 

Products  Intended  for  the  Treatment  of  Osteoarthritis 
Clinical  Development  of  Drugs  for  tfie  Treatmen'  of  Aiiergic  Rhinitis      i  Do. 

Revised. 
Clinical  Evaluation  of  Drugs  for  Ulceratwe  Coiitis  |  Do. 

Clinical  Evaluation  of  Weight-Control  Drugs  Revised  ,'  Do. 

Clinical  Development  of  Products  for  the  Treatment  of  Chronic  Cuta-     ^  Do, 

neous  Ulcers  and  Acute  Burn  Wounds 
Clinical  Evaluation  of  Lipid-Altermg  Agents  Revised  Do. 

Clinical  Evaluation  of  Estrogen — and  Estrogen  Progestm-Contammg     ;  Do. 

Drug  Products  Used  for  Hormone  Replacement  Therapv  <"■  ^ost- 

mienopausal  Women 
Clinical  Evaluation  of  Motility  Modifying  Drugs  Do. 

Clinical  Evaluation  of  Drugs  for  Crohn  s  Disease.  Do. 


61888 


Federal  Register/ Vol.  64,  No.  219 /Monday,  November  15.  1999 /Notices 


Title/Topic  of  Dcxument 


Clinical  Development  of  Drugs  for  the  Treatment  of  Chronic  Sinusitis 

(Other  than  Antimcrobialsi 

Clinical  Evaluation  ot  Potentia'  ECG  Effects  of  New  Antihistamines 
Revised 

Content  ana  Format  of  the  Cimicai  Studies  Section  of  Labeling  for 
Human  Drugs  and  Biologies 

Content  and  Format  tor  Submission  of  Carcinogenicity  Protocols  for 
Evaluation 

Content  and  Format  ot  the  Adverse  Reactions  Section  of  the  Label- 
ing 

Data  Monitoring  ana  intenrr,  Analysis  of  Clinical  Studies  Performed 
under  an  IND 

Design  and  Endpomt  issues  Related  to  Treatment  Trials  for  Female 
Sexual  Disfunction 

Developing  Clinical  Programs  'c  Developing  Drugs,  Devices  and  Bi- 
ological Products  for  the  Treatment  of  Systemic  Lupus 
Erythematosus 

Evaluation  ot  New  Treatments  tor  Diabetes  Mellitus. 

Evaluation  of  Growth  Effects  ot  Orally  Inhaled  and  Intranasal 
Corticosteroids  r^  Asthma  and  Allergic  Rhinitis. 

H  Pylon  Ulcer 

NSAID  Ulcer 

Performance  of  Clinical  Tnais  *or  Gastroduodenal  Ulcer  Disease. 

Postmarketing  Adverse  Exoenence  Reporting  for  Human  Drug  and 
Licensed  Biological  Products 

Preclinical  and  Clinical  Evaluation  of  Agents  Used  in  the  Prevention 
or  Treatment  of  Postmenopausal  Osteoporosis  Revised. 

Preclinical  Development  of  Inhalation  Drugs  for  Indications  In  Chil- 
dren 2  Years  ot  Age  or  Less 

Psonasis  Therapies 

Safety  Review  of  Clinical  Data.  Reviewer  Guidance. 

Ulcers  Not  Due  to  H  Pylon  or  NSAID 

Ulcers  Without  Consideration  of  Pathogenesis 

Vaginal  Contraceptive  Drug  Development  Revised, 
CA'I'EGORY — Clinical-  Phapwaco^og  ' 

Clinical  Pharmacology  and  Biopharmaceuiic  Data  for  Human  Drug 
Products 

Failed  Bioequivaience 

Format  and  Content  of  the  Ciimcai  Pnarmacology  Section  of  Pre- 

cr^nntmn    r^n  ,n   Pmrlnrt   I   qhalmo 
Os-..^^,.^..    ^,-y  — .^^. -, 

General  Considerations  for  Pediatric  Pharmacokinetic  Studies. 

Immediate  Release  to  Modified  Release  Dosage  Forms. 

In  Vitro  Drug  Metabolism/ Drug  Interaction 

Pharmacokinetics  in  Patients  with  Impaired  Hepatic  Function:  Study 

Design,  Data  Analysis,  and  Impact  on  Dosing  and  Labeling. 
Pharmacokinetics  ana  PharmacoOvnamics. 
Special  Initiative  Narrow  Therapeutic  Index  (Range). 
Submission  of  Expanded  Synopses  for  Clinical  Pharmacology  and 

Biopharmaceutics  Studies. 

Ca^EGORV— COMP'.iANCt 

Civil  Money  Penalty  Cases  Under  PDMA 

Development,  implementation  and  Maintenance  of  a  Sample  Secu- 
nty  and  Audit  System  under  the  Prescnption  Drug  and  Marketing 
Act  of  198^ 

First  Party  Audit 

Information  Required  'or  Pre-Approval  GMP  Inspections. 

Maintaining  Adequate  and  Accurate  Records  During  Clinical  Inves- 
tigations 

National  Drug  Code  Number  and  Drug  Product  Labels. 

Stenle  Drug  Products  Produced  by  Aseptic  Processing  Revised. 

Submission  to  an  !ND  of  investigator  Information  for  Non-US  Stud- 
ies 

Waiver  of  informed  Consent  Requirements  for  Emergency  Care  Re- 
search 

Ca'eGOB'— E.EC^nON'C  SUBMISSIONS 

Electronic  Submission  of  Adverse  Reaction  Data  via  Physical  Media. 

Preparing  Data  for  Electronic  Submissions  of  ANDA's. 
Standards  for  Electronic  Safety  Data  Submissions. 
Ca'ego«~' —Generics 
Botanical  Drug  Products 

Changes  m  Labeimg  o'  ANDA  ;  Subsequent  to  Revisions  in  the  RLD 
Labeling 


Contact 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 

Do. 

Do. 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 


Do. 
Do. 


Do. 
Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


Do. 
Do. 
Do. 

Do. 

Do. 
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Title/Topic  of  Document 


Contact 


f^'ese'vative  f^'ee    Oph- 
On   Regulations  for  the  La- 

jQS. 


Clindamycin  Intravenous  Labeling. 

OGD's  Policy  on  Inactive  Ingredients 

Submitting  Documentation  !c  Aobrev-aiea  Drug  Applications  for 
Degredation  Products  m  Drug  Products 

Variation  m  Drug  Product  That  May  Be  Included  in  a  Single  Applica- 
tion 

Ca'EGOBV— LABELING 

Content  and  Formal  fo'    Genamc  ^jse'  Supplemental  Applications. 

Labeling  Guidance  for  ComDineo  Orai  Confacectives— Physician  La- 
beling and  Instructions  for  Use  Revised. 

Topical  Corticosteroid  Class  Labeling. 
Categopv— OTC 

Eye  Allergy  Relief  Anergic  Coniunctivitis 

Labeling  0*  OTC  Human  Drug  Praducts 

Labeling  Comprehension  Studies  for  OTC  Drug  Products. 

Manufactunng  issues.'Policy  for  Ophthalmic  Drug  Products. 

Points  to  Consider — OTC  Actual  Use  Studies. 

Post  Cataract  Inflammation  Studies 

Removal  of  a  Preservative  to  Create  a 
thalmic  Solution 

The  Small  Entity  Compiiance  Guidance 
beling  of  Over-the-counte'  Human  Di 

Uveitis  Studies. 

CateGORV— PHARMACOLOGYrrOXiCOLOGv 

Evaluation  of  Preclinical  Reoroductive  Toxicoiogv  Data 

Immunotoxicology 

Photo  Safety  Testing 

Statistical  Aspects  of  Design   Analysis,  ano  interpretation  of  Animal 
Carcinogenicity  Studies 

Testing  for  Photocarcmogenesis 
Categopv — Procedural 

Available  Therapy  Guidance  lAs  Defined  by  CDER  anc  CBER). 

Appeal  of  Center  Regulatory  and  Scientific  Decisions 

Applications  Pursuant  to  505  (B)(2> 

Clarify  Reguirements  for  Submission  o*  Suppienients. 

Formal  Meetings  Between  CDER  ana  Sponsors  ana  Aobiicants  for 
PDUFA  Products 

Health  Care  Economic  information 

Meetings  Between  CDER  and  External  Constituents  on  Non-PDUFA 
P''oducts 

New  Drug  Evaluation   Refusal  to  File 

Qualifying  for  Pediatric  Exclusivity  Revised. 

Reports  on  the  Status  of  Postmarketing  Studies— Implementation  of 
Section  130  of  FDAMA 

Special  Protocols  for  the  Content  ana  Review  of  Applications 

Submission  of  Debarment  Certification  Statements  and  Othei-  Infor- 
mation under  the  Genenc  Drug  Enforcement  Act  o*  f  992 

Submitting  Requests  for  Waiver  or  Deferral  under  the  Pediatnc  Study 
Requirements 

CATEGORV— User  Fees 

Assessment  of  Product.  Establishment   and  Apphcaton  Fees 

User  Fee  Waivers  and  Reductions. 


Do. 
Do. 
Do. 

Do. 


Do. 
Do. 

Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 

Do. 

Do. 
Do. 

Do. 
Do. 

Do. 

Do. 
Do. 
Do. 
Do. 

Do 

Do. 
Do. 

Do. 
Do. 

Do. 

Do. 
Do. 

Do. 


Do. 
Do. 


V.  Center  for  Food  Safet\  and  Applied 
Nutrition  (CFSAN) 


Title/Topic  of  Document 


Contact 


}r  an  tnv.ronm.enta   As- 
"  Fooa  Sa'ety  anc  Ac- 


Categorv— Environmental 
Preparing  a  Claim  of  Categonca'  Exciusior 
sessment  for  Submission  ic  tr^e  Center  * 
piled  Nutrition 
Ca'egorv — An^'Micrgb^a^  pooo  Ado  t  ves 
Antimicrobial  F.ood  Additives. 


Categopv— premarket  Notification  for  Food  Contact  Substances 


oi,u  L.  Hoffman,  Office  of  Premarket  Approval  (HFS-246),  Food  and 
Drug  Administration.  2CX)  C  St.  SW.,  Washingiton,  DC  20204,  202- 
418-3012. 

Mark  A.  Hepp,  Office  of  Premarket  Approval  (HFS-215).  Food  and 
Drug  Administration,  200  C  St.  SW.,  Washington,  DC  20204,  202- 

4" 8-3098 
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Title/Topic  of  Document 

Contact 

Draft  Guidance  for  Preparing  a  PremarKet  Notification  for  Food  Con- 
tact Substances 

Mitch  A.  Cheeseman,  Office  of  Premarket  Approval  (HFS-215),  Food 
and  Drug  Administration   200  C  St   SW    Washington   DC  20204 
202^18-3083 

CA'EGoa'—Di?'i='  Supplements 
Dieta'v  SuDLiements  Questions  and  Answers. 

Dietary  Supplements,  laentity  Testing  Guidelines. 

Ellen  M  Anderson,  Office  of  Food  Labeling  (HFS-165),  Food  and 

Drug  Administration,  200  C  St   SW  ,  Wasnmgton.  DC  20204.  202- 

205-5562 
Karen  F   Strauss   Office  of  Special  Nutntionais  (HFS-456i.  Food  and 

Drug  Administration,  200  C  St  ,  SW    Washington.  DC  20204   202- 

205-4168 

VI.  Center  for  Veterinarv  Medicine 
(CVM) 


Title/Topic  of  Document 


Contact 


Categorv— Food  additives 
Data  Requirements  for  Demonstrating  a  Food  Additive  Can  Contro 

Salmonella  in  Feed 

Data  Requirements  'o'  Demonstrating  a  Food  Additive  Binds  Myco- 

toxins 

Ca^egor'— M'CflOBiAL  Products  in  Feeds 
Compliance  Policy  Guide  about  Microbial  Products. 

Categorv— Human  Food  Safety 
Disposition  of  Animals  Used  in  Research  and  in  the  Manufacture  of 

Biomedical  Products 

Threshold  Assessmer^t  Guidance. 


Tolerance  Guidance 


Risk  Analysis  Guidance. 


Animal  Drug  Availability  Act  import  Tolerance  Policy. 
Microbiological  Testing  ot  Antimicrobial  Drug  Residues  in  Food  Guid- 
ance 
Ca'egorv— Substan^'Al  Evidence 
One  V.  Multiple  Adequate  and  Well-controlled  Studies/Field  Studies. 


Use  of  Pubiisned  Studies 

Dose  or  Dose  Range  Characterization. 

Ca^EGQR'— Ma\uFAC*'jRiNG  C-^emistry 
Stability  Guidance. 


Guidance  on  Chemistry  and  Manufacturing  Changes  and  Good  Man- 
ufactunng  Practices  Requirements  for  Minor  Use/Minor  Species 
Drug  Products 

Guidance  on  Chemistn/  and  Manufacturing  and  Controls  Changes  to 

an  Approved  NADA  or  ANADA. 


Stability  Testing 
nan/  Field 


New  Drug  Substances  and  Products  in  the  Veteri- 


Stability  Testing  o*  New  Dosage  Forms  in  the  Veterinary  Field. 

Stability  Testing  for  Medicated  Premixes. 

Stability  Testing  Photostability  Testing  of  New  Drug  Substances  and 

Products  in  the  Veterinary  Field. 
Guidance  for  Indust'v  BACPAC  I:  Intermediates  in  Drug  Substance 

Synthesis     Bulk  Actives  Postapproval  Changes:  Chemistry,  Manu- 

factunng  and  Controls  Documentation. 
CA-rEGQRv— Targe '  An  val  Safety  and  Effectiveness  Studies  for 
Production  Drugs 


George  Graber,  Center  for  Vetennary  Medicine  (HFV-220),  Food  and 
Drug  Administration  7500  Standish  Pi  ,  Rockville  MD  20855  301- 
827-665  I 

Do. 


Do. 

Linda  R   ToUefson   Center  for  Vetennan/  Medicine  (HFV-200).  Food 

and  Drug  Administration,  7500  Standish  PI  ,  Rockville.  MD  20855, 

301-827-6644 
Devaraya  R  Jagannath,  Center  for  Vetennary  Medicine  (HFV-153). 

Food  and  Drug  Administration.  7500  Standish  PL  Rockville,  MD 

20855   301-827-6982 
Steven  Brynes,  Center  for  Veterinary  Medicine  (HFV-151 ),  Food  and 

Drug  Administration.  7500  Standish  PI.,  Rockville,  MD  20855,  301- 

827-6975 
Kevin  J  Greenlees,  Center  for  Vetennary  Medicine  (HFV-153),  Food 


dOu  u/iuy  Mumii  11311  tatiuM.   /  juu  oianuio 
301-827-6977 


h  PI 


Do 
Do. 


Claire  M   Lathers,  Center  for  Vetennary  Medicine  (HFV-100),  Food 
and  Drug  Administration,  7500  Standish  PI .  Rockville  MD  20855, 
301-594-1620 

Do. 

Do. 

William  G   Marnane.  Center  for  Vetennary  Medicine  (HFV-140),  Food 
and  Drug  Administration,  7500  Standish  PI.,  Rockville,  MD  20855, 
301-827-6966 

Do. 


Dennis  M.  Bensley,  Center  for  Vetennary  Medicine  (HFV-143).  Food 

and  Drug  Administration.  7500  Standish  PI,.  Rockville,  MD  20855. 

301-827-6956 
William  G   Marnane,  Center  for  Vetennary  Medicine  (HFV-140),  Food 

and  Drug  Administration,  7500  Standish  PL,  Rockville,  MD  20855, 

301-627-6966 
Do. 
Do. 
Do. 

David  R  Newkirk,  Center  for  Vetennary  Medicine  (HFV-140),  Food 
and  Drug  Administration,  7500  Standish  PI  ,  Rockville.  MD  20855, 
30^-827-6967 
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Title/Topic  of  Document 


Anticoccidials  in  Poultry  Guidance. 


Category— Target  Animal  Safety  and  Effectiveness  Studies  for 
Therapeutic  Drug  Uses 
Non-Steroidal  Anti-inflammatory  Drug  Guidance. 


Comoetitrve  Exclusion  Guidance. 


Minor  Species  Simulated  Pharmacokinetic  Submissions. 


CateGQRV— O^wpp  PRE-N4ARKETING 
Bioequivaience  ot  Continual  Release  Drugs  Such  as  Implant  Drugs. 


Correlation  of  In-vitro  Dissolution  and  In-vivo  Bioavailability. 

PQi  Sum—an,'  Guidance 


Ca^egok-— Statistics 
Add  Log  C  '■  Guidance  to  Bioequivaience  Guidance. 


Principles  ot  Statistical  Analysis  relevant  to  Regulatory  Studies. 
Ca'egc^?'' — Electronic  Submissions 
Submitting  a  Notice  of  Fmai  Animal  Disposition  of  Animals  not  In- 
tended for  Slaughter  i"  Electronic  Format  to  the  CVM  via  E-Mail. 

Submitting  a  Notice  o'  intent  tc  Siaugtiter  tor  Humar^  Purposes  in 
Electronic  Format  to  tne  CVM  and  USDA  via  E-Maii 

Submitting  a  Request  for  fleeting  or  Teleconference  m  Electronic 
Format  to  the  CVM  via  E-Maii 

Submitting  a  Protocol  in  Electronic  Format  tc  the  CVM  via  E-Mail 
Ca'egorv— Analytical  Methods 

Guidance  Document  on  itie  Vahdatior'  of  Anaivtica'  Procedures  ^o' 
Medicated  Feeds 

Guidance  Document  on  Anaiytica'  Method  Docum,er^ts  *0'  Mecicaieo 

Feeds 
Guidance  Document  on  Protocols  'c  Conduct  ot  Method  T'ahstei 

Trials  tor  Medicated  Feed  Assavs 


Contact 


Jeffrey  M.  Gilbert.  Center  for  Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration.  7500  Standish  PL,  Rockville,  MD  20855 
301-827-0233. 


Elizabeth  Reese.  Center  for  Vetennary  Medicine  (HFV-114),  Food  and 

Drug  Administration.  7500  Standish  PI.,  Rockville.  MD  20855  301- 

827-0132. 
Steven  D.  Vaughn.  Center  for  Veterinary  Medicine  (HFV-130),  Food 

and  Drug  Administration,  7500  Standish  PI..  Rockville,  MD  20855 

301-827-7580. 
Manlyn  Martinez,  Center  for  Vetennary  Medicine  {HFV-130),  Food  and 

Drug  Administration,  7500  Standish  PL  Rockville,  MD  20855  301- 

827-7577 

Manlyn  Martinez.  Center  for  Vetennary  Medicine  (HFV-130).  Food  and 

Drug  Administration.  7500  Standish  PI.,  Rockville,  MD  20855,  301- 

827-7577. 
Do. 
Steven  Vaughn,  Center  for  Vetennary  Medicine  (HFV-130).  Food  and 

Dnjg  Administration,  7500  Standish  PI..  Rockville,  MD  20855.  301- 

827-7580. 

Anna  Nevius.  Center  for  Vetennary  Medicine  (HFV-124).  Food  and 
Drug  Administration.  7500  Standish  PI..  Rockville.  MD  20855,301- 
827-0218. 

Do. 

Janis  R.  Messenheimer,  Center  for  Veterinary  Medicine  (HFV-135), 
Food  and  Drug  Administration,  7500  Standish  PI.,  Rockville.  MD 
20855,  301-827-7578. 

Do 

Do. 


Do. 


Mary  Leadbetter,  Center  for  Vetennary  Medicine  (HFV-143),  Food  and 
Drug  Administration,  7500  Standish  PI..  Rockville,  MD  20855,  301- 

82~-65d'^ 

Do 


Do 


VII.  Office  of  Regulaton  Affairs  (ORA) 


Title/Topic  of  Document 


Contact 


Ca^ego«v— Compliance  Policv  Gloes 

Compliance  Policy  Guide,  Chapter  5.  Sec  540  ^oc,  Shnrnp— Fres^^  o' 
Frozen,  Raw,  Headless  Peeled  or  Breaded — Aduite'ation  i^^vo^ina 
Decomposition  (CPG  7i 08  11 

Compliance  Policy  Guide  Chapter  5,  540  650   Sale— Cured,  Air- 
Dned,  Uneviscerated  Fish  (eg    "Kapchunka'iiCPG  7108,17). 

Compliance  Policy  Guide  (NEW)  Regulation  o*  Somatic  Cell  and  Tis- 
sue-Based Products, 

Ca-^EGOBY — COMPLANCE  PpOQPAMS-  BiORESEARCh  M0N"'0RINQ 

Food  Laboratory  Practice  Program  (Nonclmicai  Laboratories) 
7348  808A:  EPA  Data  Audit  Inspections 

Compliance  Program7348  809   Bioresearch  Mcnito'-i'-ig   institutiona 
Review  Board 

Exception  for  Informed  Consent  Requirements  tor  Emergency  Re- 
search 
Category— iNSPEC'ioN  Guides 


MaryLynn  A  Datoc,  Division  of  Compliance  Policy  (HFC-230),  Office 
of  Enforcement,  Food  and  Dnjg  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0413. 

Do. 

JcA-^ne  C  Marrone,  Division  of  Compliance  Policy  (HFC-230),  Office 
ot  Enforcement,  Food  and  Drug  Administration,  5600  Fishers  Lane, 
Rockville   MD  20857,  301-827-1242. 

James  F.  McCormack,  Division  of  Compliance  Policy  (HFC-230),  Of- 
fice of  Enforcement  Food  and  Drug  Administration,  5600  Fishers 

Lane   Rockville   MD  20857,  301-827-0425. 


Do 
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Title/Topic  of  Document 


Guide  to  Inspections  of  Source  Plasma  Establishments. 


Guide  to  inspections  of  Aseptic  Processing  and  Packaging  (Food). 


Categopv— regula'orv  pwocedures  Manual 
Regulator/  Procedures  Manual  (Revision),  Chapter  10,  Subchapter 

Application  Integrity  Policy 

CATEGORV— LABORA^OR^  PROCEDURES  MANUAL 

Chapter  1    Sample  Accountability. 


Chapter  2,  Sample  Analysis 
Chapter  3.  Laboratory  Reporting. 
Chapter  4.  Sample  Disposition 

Chapter  21.  Guidance  on  the  Review  of  Analytical  Data  Generated 
by  Pnvate  Laboratones 


Contact 


Elizabeth  A.  Waltnp.  Division  of  Emergency  and  Investigational  Oper- 
ations (HFC-132),  Office  of  Regional  Operations,  Food  and  Drug 
Administration,  5600  Fishers  Lane.  Rockville.  MD  20857,  301-827- 
5662 

Jody  Robinson.  Division  of  Emergency  and  Investigational  Operations 
(HFC-132),  Office  of  Regional  Operations,  Food  and  Drug  Adminis- 
tration, 5600  Fishers  Lane   Rockville.  MD  20857,  301-827-7691, 

Sharon  Sheehan,  Division  of  Compliance  Policy  (HFC-230).  Office  of 
Enforcement.  Food  and  Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0412. 

Jim  Yager,  Division  of  Field  Science  (HFC-140).  Office  of  Regional 
Operations.  Food  and  Drug  Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-827-1025, 

Do. 

Do. 

Do 

Leonard  Valenti.  Division  of  Field  Science  (HFC-140).  Office  of  Re- 
gional Operations.  Food  and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-^W3-7103. 


Dated-  November  4,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
[FR  Doc  qq-296OT  Filed  11-12-99;  8:45  ami 

BILUNG  CODE  416O-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-3027-N] 

Medicare  Program;  Meeting  of  the 
Executive  Committee  of  the  Medicare 
Coverage  Advisory  Committee — 
Decembers,  1999 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Executive 
Committee  of  the  Medicare  Coverage 
.\dvisor\'  Committee  fMCAC).  The 
Committee  provides  advice  and 
recommendations  to  the  agency  about 
clinical  coverage  issues.  The  Committee 
will  hear  reports  from  recent  meetings 
of  MCAC  medical  specialty  panels.  The 
Committee  will  also  consider  how  to 
provide  guidance  to,  and  substantive 
coordination  among,  MCAC  panels.  For 
example,  the  Committee  will  consider 
the  levels  of  evidence,  types  of 
information  needed,  and  the  nature  of 
issues  that  will  be  considered  by  the 
medical  specialty  panels  at  future 
public  meetings  Notice  of  this  meeting 
is  given  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  .App,  2,  section 
10  (a)(1)  and  (a)(2)). 


DATES: 

The  Meeting:  December  8,  1999,  from 
8  a.m.  until  4  p.m.,  E.D.T 

Deadline  for  Presentations  and 
Comments:  Submit  formal  presentations 
and  written  (.:r)mments  to  the  FOR 
FURTHER  INFORMATION  CONTACT  by 
November  18.  1999,  5  p.m.,  E.S.T. 

Special  Accomodations:  Persons 
attending  the  meeting  who  are  hearing 
iir  visuallv  impaired  and  have  special 
requirements,  or  a  condition  that 
requires  special  assistance  or 
accommodations,  must  notify  the 
Executive  Secretary  by  November  18, 
1999,  5  p.m.,  E.D.T. 

ADDRESSES: 

The  Meetmg:  The  meeting  will  be 
held  at  the  Health  Care  Financing 
Administration,  Main  Auditorium,  7500 
Security  Boulevard.  Baltimore, 
Maryland  21244. 

Presentations  and  Comments:  Submit 
formal  presentations  and  written 
comments  to  Sharon  K.  Lappalainen, 
Executive  Secretary;  Office  of  Clinical 
Standards  and  Quality;  Health  Care 
Financing  Administration;  7500 
Secuntv  Boulevard;  Mail  Stop  S3-02- 
01:  Baltimore,  MD  21244. 

Website:  You  mav  access  up-to-date 
information  on  this  meeting  at 
www.hcfa.gov/quality/8b.htm. 

SUPPLEMENTARY  INFORMATION: 

On  August  13.  1999,  we  published  a 
notice  (64  FR  44231)  to  establish  the 
Medicare  Coverage  Advisory  Committee 
(MCAC)  to  provide  advice  and 
recommendations  to  us  about  clinical 
coverage  issues.  This  notice  announces 
the  following  public  meeting  of  the 
MCAC: 


Current  Members  of  the  Committee 

Thomas  V.  Holohan,  M.A.,  M.D., 
(FACP);  Leslie  P.  Francis,  JD,  Ph.D.; 
John  H.  Ferguson,  M.D.;  Robert  L, 
Murray,  Ph.D.;  Alan  M.  Garber.  M.D., 
Ph,D.;"Michael  D.  Maves,  M.D..  M.B.A.; 
David  M,  Eddy.  M.D.,  Ph,D.;  Frank  J. 
Papatheofanis,  M,D..  Ph.D.;  Harold  C. 
Sox,  M.D.;  Ronald  M.  Davis,  M.D.:  Daisy 
Alford-Smith,  Ph.D,;  Joe  W.  [ohnson. 
D.C.;  Robert  H,  Brook.  M,D.,  ScD,; 
Linda  A,  Bergthold,  Ph,D.;  and  Randel 
E.  Richner,  M.P.H. 

Meeting  Topic 

The  Committee  will  hear  reports  from 
recent  meetings  of  MCAC  medical 
specialty  panels.  The  Committee  will 
also  consider  how  to  provide  guidance 
to,  and  substantive  coordination  among, 
MCAC  panels.  For  example,  the 
Committee  will  consider  the  levels  of 
evidence,  types  of  information  needed, 
and  the  nature  of  issues  that  will  be 
considered  by  the  medical  specialty 
panels  at  future  public  meetings. 

Procedure  and  Agenda 

This  meeting  is  open  to  the  public. 
The  Committee  will  hear  oral 
presentations  from  the  public  for 
approximately  90  minutes  on  the  day  of 
the  meeting.  The  Committee  may  limit 
the  number  and  duration  of  oral 
presentations  to  the  time  available.  If 
you  wish  to  make  formal  presentations, 
you  must  notif>-  the  FOR  FURTHER 

Information  contact,  and  submit  the 
following  by  the  Deadline  for 
Presentations  and  Comments  date  listed 
in  the  Dates  section  of  this  notice:  a 
brief  statement  of  the  general  nature  of 
the  information  you  wish  to  present,  the 


Office  of  li 
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names  and  addresses  of  proposed 
participants,  and  an  estimate  of  the  time 
required  to  make  the  presentation.  We 
will  request  that  you  declare  at  the 
meeting  whether  or  not  you  have  any 
iinancial  involvement  with 
nianuiacturers  nf  anv  items  or  services 
being  discussed  lor  with  their 
competitors). 

Ai^er  public  presentation,  we  will 
make  a  presentation  to  the  Committee. 
After  our  presentation,  the  Committee 
will  deliberate  openly  on  the  topic. 
Interested  persons  may  observe  the 
deliberations,  but  the  Committee  will 
not  hear  further  comments  during  this 
tmie  except  at  the  request  of  the 
chairperson.  At  the  end  of  the 
Committee  deliberations,  the  Committee 
will  allow  a  30-minute  open  public 
session  for  any  attendee  to  address 
issues  specific  to  the  topic.  After  which, 
the  members  will  vote  and  the 
Committee  will  make  its 
recommendation. 

Authority:  5  U.S.C.  App.  2,  section  10 

(rt)ll)  and  (a)(2). 

((Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  November  5,  1999. 
leflrey  L.  Kang, 

Director.  Office  of  Clinical  Standards  and 
Quality.  Health  Care  Financing 
Administration. 
(FR  Doc.  99-29670  Filed  11-12-99;  8:45  am] 

BILLING  CODE  412(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  the  OIG's  Compliance 
Program  Guidance  for 
Medicare-fChoice  Organizations 
Offering  Coordinated  Care  Plans 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS. 
action:  Notice. 


SUMMARY:  This  Federal  Register  notice 

sets  forth  the  Compliance  Program 
Guidance  for  Medicare+Choice 
Organizations  Offering  Coordinated 
Care  Plans  ("Medicare+Choice 
organizations")  that  was  recently  issued 
by  the  Office  of  Inspector  General  (OIG). 
The  OIG  has  pre\iouslv  developed  and 
published  compliance  program 
guidance  focused  on  other  areas  of  the 
health  care  industry.  We  believe  that  the 
development  and  issuance  of  this 
compliance  program,  guidance  for 
Medicare-t-Choice  organizations  will 
continue  to  serve  as  a  positive  step 
toward  promoting  a  high  level  of  ethical 


and  lawful  conduct  throughout  the 

entire  health  care  industr\ 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Frederickson,  Office  of  Counsel 

to  the  Inspector  General,  (202)  619- 

2078. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  creation  of  compliance  program 
guidance  continues  to  be  a  major 
initiative  by  the  OIG  in  its  effort  to 
engage  the  health  care  community  in 
combating  fraud  and  abuse.  In 
formulating  compliance  guidance,  the 
OIG  has  worked  closely  with  the  Health 
Care  Financing  Administration  (HCFA), 
the  Department  of  Justice  (DOJ)  and 
various  sectors  of  the  health  care 
industry'  to  provide  clear  guidance  to 
the  industry.  The  previously-issued 
compliance  program  guidances 
addressed  six  areas:  the  hospital 
industry';  home  health  agencies;  clinical 
laboratories;  third-party  medical  billing 
companies;  the  durable  medical 
equipment,  prosthetics,  orthotics  and 
supply  industry;  and  hospices.  The 
development  of  these  compliance 
program  guidances  is  based  on  our 
belief  that  a  health  care  provider  can  use 
internal  controls  to  more  efficiently 
monitor  adherence  to  applicable 
statutes,  regulations  and  program 
requirements. 

(iuidanre  for  Medicare+Choice 
Organizations 

On  September  22. 1998,  the  OIG 
published  a  solicitation  notice  seeking 
information  and  recommendations  for 
developing  formal  guidance  for 
Medicare+Choice  organizations  (63  FR 
50577).  In  response  to  that  solicitation 
notice,  the  OIG  received  five  comments 
from  the  industrv'  and  their 
representatives.  After  careful 
consideration  of  those  initial  comments, 
and  in  an  effort  to  ensure  that  all  parties 
had  a  reasonable  opportunity  to  provide 
input  into  a  final  product,  the  OIG 
published  draft  guidance  for 
Medicare+Choice  organizations  on  June 
24.  1999  (64  FR  33869)  for  further 
comment  and  recommendations.  A  total 
of  16  timely-filed  comments  were 
received  for  consideration  by  the  OIG  in 
response  to  the  publication  of  that  draft 
guidance. 

Elements  for  an  Effective  (Compliance 
Program 

Through  experience,  the  OIG  has 
identified  seven  fundamental  elements 
to  an  effective  compliance  guidance 
program  that  are  being  reflected  in  this 
latest  issuance.  They  are: 

•  Implementing  written  policies, 
procedures  and  standards  of  conduct; 


•  Designating  a  compliance  officer 
and  a  compliance  committee; 

•  Conducting  effective  training  and 
education; 

•  Developing  effective  lines  of 
communication: 

•  Enforcing  standards  through  well- 
publicized  disciplinary  guidelines  and 
developing  policies  addressing  dealings 
with  sanctioned  individuals; 

•  Conducting  internal  monitoring  and 
auditing;  and 

•  Responding  promptly  to  detected 
offenses,  developing  corrective  action, 
and  reporting  to  the  Government. 

The  OIG  is  offering  specific 
compliance  measures  that  may  be 
implemented  by  Medicare+Choice 
organizations  in  an  effort  to  curtail  or 
eliminate  fraud  and  abuse.  While  HCFA 
regulations  require  Medicare+Choice 
organizations  to  implement  compliance 
programs,  adoption  of  the  Compliance 
Program  Guidance  for  Medicare+Choice 
Organizations  Offering  Coordinated 
Care  Plans  set  forth  below  is  voluntary. 

A  reprint  of  this  newly-issued 
compliance  program  guidance  follows: 

Office  of  Inspector  General's 
Complian(  e  Pmuram  Guidance  for 
Medicare+Choicf  Organizations 
Offering  Coordinated  Care  Plans 
(November  1999) 

I.  Introduction 

In  its  ungomg  effort  to  work 
collaboratively  with  the  health  care 
industry  to  achieve  the  mutual  goals  of 
quality  health  care  and  the  elimination 
of  fraud,  waste  and  abuse,  the  Office  of 
Inspector  General  (OIG)  of  the 
Department  of  Health  and  Human 
Services  (HHS)  encourages  voluntarily 
developed  and  implemented 
compliance  programs  for  the  health  care 
industry.  FimdamentaJly.  compliance 
efforts  are  designed  to  establish  a 
culture  within  an  organization  that 
promotes  prevention,  detection  and 
resolution  of  instances  of  conduct  that 
do  not  conform  to  Federal  and  State  law 
and  Federal  health  care  program 
requirements,  as  well  as  the 
organization's  ethical  and  business 
policies.  In  practice,  the  compliance 
program  should  effectively  articulate 
and  demonstrate  the  organization's 
commitment  to  legal  and  ethical 
conduct. 

As  a  demonstration  of  the  OIG's 
commitment  to  compliance,  the  OIG  has 
issued  recommendations,  in  the  form  of 
compliance  program  guidances,  that 
provide  suggestions  regarding  how 
specific  segments  of  the  industry  can 


61894 


Federal  Register  '  Vol.  64,  No.  219/Monday,  November  15.  1999/Notices 


host  implement  compliance  programs.' 
As  a  result  of  the  changing  nature  of  the 
health  care  delivfry  system  and  the 
growing  trend  toward  reliance  on  the 
managed  care  industry  in  the  provision 
of  htMlth  care  in  the  Medicare  context, 
the  OIG  believes  it  is  appropriate  to 
issue  a  guidance  focusing  on 
Medicare+(;hoice  organizations  - 
iiffering  coordinated  care  plans^ 
(Medu  are-t-C'.hoice  organizations).  The 
f  )l(j  formulated  this  guidance 
specifically  for  Medicare+Choice 
(iruanizations  because  these 
(irgani/atinns  are  well-defined  and  are 
sub)ec:t  to  a  comprehensive  regulatory 
structure.''  In  addition.  Congress 
envisioned  an  important  role  for 
Medicare-^Choice  organizations, 
demonstrated  by  the  substantial  amount 
of  Federal  funds  received  by  these 
organizations. 

The  OIG  encourages  Medicare+Choice 
organizations  to  read  the  guidance  with 
the  whole  organization  in  mind, 
applving  the  guidance  to  whatever 
departments  or  divisions,  including 
private-sector  managed  care  areas,  that 
are  deemed  appropriate  by  that 
organization.  Indeed,  many  of  the 
suggestions  in  this  guidance  can  be  used 
hv  managed  care  organizations  that  do 
not  contract  with  HCFA  to  provide  a 
Medicare-<-("hoice  plan.  In  particular, 
entities  that  participate  in  other  public 
health  care  programs,  such  as  Medicaid, 
mav  want  to  look  to  the  general 
principles  in  this  document  to  assist 


'  See  64  l-K  58419  (10/29/99)  for  the  draft 
compliance  program  guidance  for  nursing  facilities; 
64  FR  54031  (10/5/99)  for  the  compliance  program 
guidance  for  hospices;  54  FR  36368  (7/6/99)  for  the 
compliance  program  guidance  for  the  durable 
medical  equipment,  prosthetics,  orthotics  and 
suppliers  industry;  63  FR  70138  (12/18/98)  for  the 
compliance  program  guidance  for  third-party 
medical  billing  companies;  63  FR  45076  (8/24/98) 
lor  the  compliance  program  guidance  for  clinical 
laboratories;  63  FR  42410  (8/7/98)  for  the 
compliance  program  guidance  for  home  health 
agencies;  and  63  FR  8987  (2/23/98)  for  the 
compliance  program  guidance  for  hospitals. 
1  ht'se  documents  are  also  located  on  the  Internet 
at  http://www.hhs.gov/oig/. 

-'  A  Medicare+Choice  organization  is  defined  as  a 
public  or  private  entity  organized  and  licensed  by 
a  .State  as  a  risk-bearing  entity  (with  the  exception 
of  provider-sponsored  organizations  receiving 
waivers)  that  is  certified  by  the  Health  Care 
Financing  Administration  (HCFA)  as  meeting  the 
Medicare-tChoice  contract  requirements  (42  CFR 
422.2). 

^  For  the  purposes  of  this  compliance  program 
guidance,  a  "coordinated  care  plan"  is  a  plan  that 
includes  a  network  of  providers  that  are  under 
contract  or  arrangement  with  the  organization  to 
deliver  the  benefit  package  approved  by  HCFA  (42 
U.S.C.  1395w-28(a)(l);  42  CFR  422.4). ' 

••  In  this  guidance,  we  have  focused  our  attention 
on  regulations  applicable  to  Medicare+Choice 
organizations  governing  marketing,  enrollment, 
disenrollment.  undenitilization.  data  collection, 
anti-kickback  statute  and  emergency  services,  rather 
than  providing  instruction  on  all  aspects  of 
regulatory  compliance. 


them  in  developing  compliance 
programs. 

While  the  regulations  implementing 
the  Medica^e-^Choice  program,  or  Part 
C,  require  a  Medicare-t-Choice 
organization  to  establish  a  compliance 
plan,'^  the  OIG's  program  guidance  is 
voluntary  and  simply  is  intended  to 
provide  assistance  for  Medicare-t-Choice 
organizations  looking  for  additional 
direction  in  the  development  of  internal 
controls  that  promote  adherence  to 
applicable  Federal  and  State  law.  The 
OIG  first  provides  iis  general  views  on 
the  value  and  fundamental  principles  of 
Medicare-FChoice  organizations' 
compliance  programs,  and  then 
provides  specific  elements  that  each 
Medicare-i-Choice  organization  should 
consider  when  developing  and 
implementing  an  effective  compliance 
program. 

A.  Benefits  of  a  Compliance  Plan 

The  OIG  believes  an  effective 
compliance  program  provides  a 
mechanism  that  brings  the  public  and 
private  sectors  together  to  reach  mutual 
goals  of  reducing  fraud  and  abuse. 
improving  operational  quality,  and 
ensuring  the  provision  of  high  quality 
cost-effective  care.  Attaining  these  goals 
benefits  business.  Government, 
individual  citizens  and  Medicare 
beneficiaries  alike.  In  addition  to 
fulfilling  its  legal  duties  to  ensure  that 
it  is  not  submitting  false  or  inaccurate 
information  to  the  Government  or 
providing  substandard  care  to  Medicare 
beneficiaries,  a  Medicares-Choice 
organization  may  gain  numerous 
additional  benefits  by  implementing  an 
effective  compliance  program  These 
benefits  may  include: 

•  The  formulation  of  effective 
internal  controls  to  assure  compliance 
with  Federal  regulations  and  internal 
guidelines; 

•  Improved  communication  with  and 
satisfaction  of  Medicare-t-Choice 
enrollees; 

•  The  ability  to  more  quickly  and 
accurately  react  to  employees 
operational  compliance  concerns  and 
the  capability  to  effectively  target 
resources  to  address  those  concerns; 

•  A  concrete  demonstration  to 
employees  and  the  community  at  large 
of  the  Medicare-t-Choice  organization's 


strong  commitment  to  honest  and 
responsible  corporate  conduct; 

•  The  ability  to  obtain  an  accurate 
assessment  of  employee  and  contractor 
behavior  relating  to  fraud  and  abuse: 

•  Improved  (clinical  and  non-clinical) 
quality  of  care  and  service; 

•  Impro\ed  assessment  tools  that 
could  affect  many  or  all  of  the 
Medicare+Choice  organization's 
divisions  or  departments; 

•  Increased  likelihood  of 
identification  and  prevention  of 
unlawful  and  unethical  conduct; 

•  .^  centralized  source  for  distributing 
information  on  health  care  statutes, 
regulations  and  other  program  directives 
related  to  fraud  and  abuse: 

•  The  creation  or  reinforcement  of  an 
environment  that  encourages  employees 
to  report  potential  problems: 

•  Procedures  that  allow  the  prompt. 
thorough  investigation  of  possible 
misconduct  by  corporate  officers, 
managers,  employees  and  independent 
contractors; 

•  .Kn  improved  relationship  with  the 
Center  for  Health  Plans  and  Providers 
(CHPP)  at  HCFA:  and 

•  Earlv  detection  and  reporting, 
minimizing  the  loss  to  the  Government 
from  false  or  improper  claims,  and 
thereby  reducing  the  Medicare+Choice 
organization's  exposure  to  civil  damages 
and  penalties,  criminal  sanctions,  and 
administrative  remedies,  such  as 
program  exclusion.*' 

Overall,  the  OIG  believes  that  an 
effective  compliance  program  is  a  sound 
business  investment  that  has  the 
potential  of  enhancing  the  efficiency 
and  effectiveness  of  the 
Medicare+Choice  organization.  It  may 
also  improve  the  Medicare+Choice 
organization's  financial  structure  by 
addressing  not  only  fraud  and  abuse 
concerns,  but  efficiency  and 
productivity  concerns  in  other 
operational  areas. 

The  OIG  recognizes  the 
implementation  of  an  effective 


5  The  regulations  require  that  any  plan 
contracting  with  HCFA  implement  a  compliance 
plan  that  encompasses  the  elements  detailed  in  the 
Federal  Sentencing  Guidelines.  42  CFR 
422.501(b)(vi).  HCFA  will  release  an  operational 
policy  letter  addressing  the  compliance 
requirements  detailed  in  the  regulation.  In  response 
to  concerns  from  industry  representatives  on  the 
short  time  frame  for  implementing  a  compliance 
plan,  HCFA  delayed  the  actual  implementation  date 
of  the  compliance  plan  until  January  1,  2000 


••The  0\C,.  for  example,  will  consider  the 
existence  of  an  pffectiw  compliance  program  that 
pre-datcd  anv  govemmpntai  investigation  when 
addressing  the  appropriateness  of  administrative 
sanctions.  However,  the  burden  is  on  the 
Medicare+Choice  organization  to  demonstrate  the 
operational  effectiveness  of  a  compliance  program. 
Further,  the  False  Claims  .^ct.  31  rS.C.  3729-3733, 
provides  that  a  person  who  has  violated  the  Act.  but 
who  voluntarily  discloses  the  violation  to  the 
Government  within  30  days  of  detection,  in  certain 
circumstances  will  be  subject  to  not  less  than 
double,  as  opposed  to  treble,  damages.  See  31 
U.S.C.  37291a)  In  addition,  an  organization  will 
receive  sentencing  (;redit  for  an  "effective" 
compliance  program  under  the  Federal  Sentencing 
Guidelines.  See  I'niled  States  Sentencing 
Commission  Guidelines.  Guidelines  Manual,  8C2,5. 
Thus,  the  ability  to  react  quicklv  when  violations 
of  the  law  are  discovered  may  materially  reduce  the 
Medicare+Choice  organization's  liability. 
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cnmpliance  program  may  not  entirely 
eiiminatf  fraud,  abuse  and  waste  from 
an  organization.  However,  a  sincere 
effort  by  a  Medicare+Choice 
organization  to  comply  with  applicable 
Federal  and  State  standards,  through  the 
establishment  of  an  effective 
compliance  program,  significantly' 
reduces  the  probability  of  unlawful  or 
improper  conduct. 

B.  Application  of  Compliance  Program 
Guidance 

Before  explaining  the  specific 
elemeiiis  ul  a  compliance  program,  it  is 
important  to  emphasize  several  aspects 
of  this  document:  its  voluntary  nature. 
its  applicability  to  Medicares-Choice 
organizations,  the  collaborative  nature 
by  which  it  was  developed,  ajid  its 
evolving  nature. 

First,  it  should  be  re-emphasized  that 
while  the  regulations  implementing  the 
Medicare^Choice  program,  or  Part  C. 
require  a  Medicare+Choice  organization 
to  establish  a  compliance  plan, 
including  specified  elements."  this 
program  guidance  is  \'oluntar\\ 
Although  this  document  presents  basic 
procedural  and  structural  guidance  for 
designing  a  compliance  program,  it  is 
not  in  itself  a  compliance  program. 
Rather,  it  is  a  set  of  guidelines  for 
consideration  by  a  Medicare+Choice 
organization  interested  in  obtaining 
specific  information  on  implementing  a 
compliance  program.  This  guidance 
represents  the  OIG"s  suggestions  on  how 
a  Medicare+Choice  organization  can 

k,  ..:>iuuiioii    iil*.i.'iiiui    ^\.Jiimju    tiinj    invJiiiivJi 

company  conduct  to  correct  and  prevent 
fraudulent  activities. 

It  is  critical  for  the  Medicare+Choice 
organization  to  assess  its  own 
organization  and  determine  its  needs 
with  regard  to  compliance  with 
applicable  Federal  and  State  statutes 
and  Federal  health  care  program 
requirements  By  no  means  should  the 
contents  of  this  guidance  be  viewed  as 
an  exclusive  discussion  of  the  advisable 
components  of  a  compliance  program. 
On  the  contrary,  the  OIG  stronglv 
encourages  Medicare+Choice 
organizations  to  develop  and  implement 
compliance  components  that  uniquely 
address  the  individual  organization's 
risk  areas. 

Implementing  a  compliance  program 
in  a  Medicare+Choice  organization  is  a 
complicated  venture.  There  are 
significant  variances  and  complexities 
among  Medicare+Choice  organizations 
in  terms  of  the  type  of  ser\ices  and  the 
manner  in  which  these  services  are 
provided  to  the  respective  members.  For 
example,  some  Medicare+Choice 


organizations  cover  broad  service  areas, 
while  others  are  focused  on  a  particular 
geographic  region.  Similarly,  the  range 
of  benefits  covered  differ  among  plans, 
as  does  the  size  of  the  network  and  the 
use  of  a  varying  number  of  provider 
contracting  tiers  to  deliver  services. 
Clearly,  these  differences  may  give  rise 
to  different  substantive  policies  to 
ensure  effective  compliance. 
Furthermore,  some  Medicare+Choice 
organizations  are  relatively  small,  while 
others  are  fully  integrated  and  offer 
Medicare+Choice  plans  in  a  wide 
variety  of  areas.  Finally,  the  availability 
of  resources  for  any  one 
Medicare+Choice  organization  can 
differ  vastly. 

Notwithstanding  these  differences, 
this  guidance  is  pertinent  for  all 
Medicare+Choice  organizations,  large  or 
small,  regardless  of  the  tvpe  of  services 
provided.  The  applicability  of  the 
recommendations  and  guidelines 
provided  in  this  document  may  depend 
on  the  carcumstances  and  resources  of 
each  particular  Medicare+Choice 
organization.  However,  regardless  of  the 
organization's  size  and  structure,  the 
ok;  beheves  every  Medicare+Choice 
organization  can  and  should  strive  to 
accomplish  the  objectives  and  major 
principles  underlving  all  of  the 
compliance  policies  and  procedures 
recommended  within  this  guidance. 

The  OIG  recognizes  that  the  success  of 
the  compliance  program  guidance 
hinges  on  thoughtful  and  practical 
comments  from  those  individuals  and 
organizations  that  will  utilize  the  tools 
set  forth  in  this  document.  In  a 
continuing  effort  to  collaborate  closely 
with  the  pri\ate  sector,  the  OIG  solicited 
input  and  support  from  the  public  in  the 
development  of  this  compliance 
program  guidance. *"  Further,  we  took 
into  consideration  previous  OIG 
publications,  such  as  Special  Fraud 
.alerts,  the  recent  findings  and 
recommendations  in  reports  issued  by 
OIG's  Office  of  .Audit  Services  (OAS) 
and  Office  of  Evaluation  and 
Inspections  (OEI).''  comments  from 
HCFA.  as  well  as  the  experience  of  past 
and  recent  fraud  in\'estigations  related 
lo  managed  care  organizations  *° 


"See note  5. 


^  See  Solicitation  of  Information  and 
Recommendations  for  Developing  the  OIG 
Compliance  Program  Guidance  for  Certain 
Medicare+Choice  Organizations  (63  FR  50577  (9/ 
22/98)).  We  also  requested  public  comnient  on  the 
draft  guidance  (64  FR  33869  (6/24/99)). 

*  Special  Fraud  Alerts  are  available  on  the  OIG 
website  at  hltp://www. hhs.gov/oig/.  The  recent 
findings  and  recommendations  of  OEI  and  OAS  can 
be  located  on  the  Internet  at  http://vrww.hhs.gov/ 
oei  and  http://www.hhs.gov/progorg/oas/cats/ 
hcfa.html.  respectively. 

'"  These  investigations  include  findings  based 
upon  Medicare  risk-based  Health  Maintenance 


conducted  by  OIG's  Office  of 
Investigations  (OI)  and  the  Department 
of  Justice. 

As  appropriate,  this  guidance  may  be 
modified  and  expanded  as  more 
information  and  knowledge  is  obtained 
by  the  OIG.  and  as  changes  in  the  law, 
and  in  the  rules,  policies  and 
procedures  of  the  Federal  and  State 
plans  occur.  New  compliance  practices 
may  eventually  be  incorporated  into  this 
guidance  if  the  OIG  discovers  significant 
enhancements  to  better  ensure  an 
effective  compliance  program.  We 
recognize  the  development  and 
implementation  of  compliance  programs 
in  Medicare+Choice  organizations  often 
raise  sensitive  and  complex  legal  and 
managerial  issues."  However,  the  OIG 
wishes  to  offer  what  it  believes  is 
critical  guidance  for  those  who  are 
sincerely  attempting  to  comply  with  the 
relevant  health  care  statutes  and 
regulations. 

II.  Compliance  Program  PMements 

The  elements  discussed  in  this 
guidance  are  similar  to  those  of  the 
other  OIG  Compliance  Program 
Guidances  '^  and  our  corporate  integrity 
agreements.''*  While  these  same 
elements  are  required  by  HCFA  in  the' 
Medicare+Choice  regulations. '■*  the  OIG 
reiterates  that  this  guidance  is  not 
mandator],-,  but  simply  represents  OIG's 
recommendations  on  how  the  elements 
can  be  implemented. '^ 

Ever}'  effective  compliance  program 
must  begin  with  a  formal  commitment  '^ 
by  the  Medicare+Choice  organization's 
governing  body  lo  include  all  of  the 


Organizations  and  competitive  medical  plans  as 
defined  in  42  U.S.C.  1395mm. 

' '  Nothing  stated  herein  should  be  substituted  for. 
or  used  in  lieu  of.  competent  legal  advice  from 
counsel. 

"See  note  1. 

'  ^  Corporate  integrity  agreements  are  executed  as 
part  of  a  civil  settlement  agreement  between  the 
health  care  provider  and  the  Government  to  iiesolve 
a  case  liased  on  allegations  of  health  care  fraud  or 
abuse.  These  OIG-imposed  agreements  are  generally 
in  effect  for  a  period  of  3  to  5  years  and  require 
many  of  the  elements  Included  in  this  compliance 
guidance. 

"42  CFR  422.501  (b)(vi). 

'^Tbe  OIG  appreciates  that  l>ecause 
Medicare+Choice  organizations  are  subject  to 
substantial  regulations  that  contain  extensive 
operational  requirements  as  well  as  requirements 
regarding  self-monitoring  and  monitoring  or  review 
of  activities  by  external  organizations,  they  may 
already  be  performing  some  of  the  activities 
discussed  in  this  guidance.  Each  Medicare+Choice 
organization  must  determine  the  extent  to  which 
these  activities  need  to  be  modified  or 
supplemented  to  create  an  effective  compliance 
program. 

'*  Formal  commitment  may  include  a  resolution 
by  the  board  of  directors,  where  applicable.  A 
formal  commitment  does  include  the  allocation  of 
adequate  resources  to  ensure  that  each  of  the 
elements  is  addressed. 
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applicable  elements  listed  below.  A 
good  faith  and  meaningful  commitment 
on  tht'  part  of  the  Medicare+Choice 
organization's  administration,  especially 
the  governing  body  and  the  chief 
executive  officer  (CEO),  will 
suhstantiallv  contribute  to  the  program's 
successful  implementation.  It  is 
incumbent  upon  an  organization's 
officers  and  managers  to  provide  ethical 
leadership  to  the  organization  and  to 
assure  adequate  systems  and  resources 
are  in  place  to  facilitate  and  promote 
ethical  and  legal  conduct.  Employees, 
managers  and  the  Government  will 
focus  on  the  words  and  actions 
(including  decisions  made  on  resources 
devoted  to  compliance)  of  an 
organization's  leadership  as  a  measure 
of  the  organization's  commitment  to 
compliance. 

Under  Medicare-t-Choice,  an 
organization  may,  by  written  contract, 
delegate  any  activity  required  under  or 
governed  by  the  Medicare+Choice 
standards  to  another  entity.  However,  an 
organization  entering  into  a  Medicare 
contract  remains  entirely  accountable  to 
HCFA  for  the  performance  of  any 
delegated  function.'"  It  is  the  sole 
responsibility  of  the  organization  to 
ensure  that  the  function  is  performed  in 
accordance  with  applicable  standards. 
While  the  activity  may  be  delegated,  the 
oversight  responsihilitv  remains  with 
the  Medicare+Choice  organization.  Each 
Medicare-t-Choice  organization  should 
keep  these  requirements  and 
responsibilities  in  mind  as  it  develops 
its  compliance  program. 

These  elements  are  based  on  the 
seven  steps  of  the  Federal  Sentencing 
Guidelines.'"  As  required  by  the  HCFA 
regulations,  every  Medicare+Choice 
organization  must  implement  all  of  the 
recommended  elements  and  e.xpand 
upon  them,  as  appropriate  At  a 
minimum,  comprehensive  compliance 
programs  should  include  the  following 
seven  elements: 

(1)  The  development  and  distribution 
of  written  standards  of  conduct,  as  well 
as  written  policies  and  procedures,  that 
promote  the  Medicare+Choice 
organization's  commitment  to 
compliance  and  that  address  specific 
areas  of  potential  fraud  {e.g..  the 
marketing  process  and  utilization); 

(2)  The  designation  of  a  chief 
compliance  officer  and  other 
appropriate  bodies,  e.g.,  a  corporate 
compliance  committee,  charged  with 
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the  responsibility  and  authority  of 
operating  emd  monitoring  the 
compliance  program  and  who  report 
directly  to  the  CEO  and  the  governing 
body; 

(3)  The  development  and 
implementation  of  regular,  effective 
education  and  training  programs  for  all 
affected  employees; 

(4)  The  development  of  effective  lines 
of  communication  between  the 
compliance  officer  and  all  employees, 
including  a  process,  such  as  a  hotline, 
to  receive  complaints  (and  the  adoption 
of  procedures  to  protect  the  anonymity 
of  complainants  and  to  protect  callers 
from  retaliation): 

(5)  The  use  of  audits  or  other  risk 
evaluation  techniques  to  monitor 
compliance  cmd  assist  in  the  reduction 
of  identified  problem  areas; 

(6)  The  development  of  disciplinary 
mechanisms  to  consistently  enforce 
standards  and  the  development  of 
policies  addressing  dealings  with 
sanctioned  and  other  specified 
individuals;  and 

(7)  The  development  of  policies  to 
respond  to  detected  offenses,  to  initiate 
corrective  action  to  prevent  similar 
offenses,  and  to  report  to  Government 
authorities  when  appropriate. 

A.  Written  Policies  and  Procedures 

Every  compliance  program  should 
require  the  development  and 
distribution  of  written  compliance 
policies,  standards  and  practices  that 
identify  specific  areas  of  risk  and 
vulnerability  to  the  Medicare+Choice 
organization.  These  policies  should  be 
developed  by  the  appropriate 
operational  officials  within  the 
Medicare+Choice  organization,  with 
appropriate  review  and  oversight  by  the 
compliance  officer  and  compliance 
committee.  The  OIG  recommends  that 
these  policies  be  made  available  to  all 
individuals  who  are  affected  by  the 
particular  risk  or  policy  area  at  issue. 
Such  individuals  would  include,  for 
example,  Medicare+Choice  employees 
whose  duties  touch  upon  a  particulax 
risk  or  policy  area,  as  well  as  agents  and 
independent  contractors  with  whom  the 
organization  has  contracted  to  perform 
delegated  activities,  which  touch  upon 
a  particular  risk  or  policy  area.  '"^  The 


'■  42CFR422.502(i). 

'"  See  United  States  Sentencing  Commission 
Guidelines,  Guidelines  Manual.  8A1.2.  comment. 
(n.3(k)).  The  Federal  Sentencing  Guidelines  are 
detailed  policies  and  practices  for  the  Federal 
criminal  justice  system  that  prescribe  appropriate 
sanctions  for  offenders  convicted  of  Federal  crimes. 


'"When  determining  to  whom  to  distribute 
various  policies,  the  Medicare+Choice 
organizations  should  keep  in  mind  that,  according 
to  the  Federal  Sentencing  Guidelines,  an 
organization  must  have  established  compliance 
standards  to  be  followed  by  its  employpps  and  other 
agents  in  order  to  receive  sentencing  credit.  The 
Guidelines  define  "agent"  as  "any  individual, 
including  a  director,  an  officer,  an  employee,  or  an 
independent  contractor,  authorized  to  act  on  behalf 
of  the  organization."  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual.  8 A  1.2, 
Application  Note  3(d). 


OIG  also  recommends  that 
Medicare+Choice  organizations  provide, 
upon  request,  all  contractors  with  a 
summan'  of  the  standards  of  conduct 
and  the  number  of  the  hotline.  The 
distribution  of  these  materials  could  be 
accomplished  via  hard  copy  or  via 
electronic  means. 

1.  Standards  of  Conduct 

Medicare+Choice  organizations 
should  develop  standards  of  conduct  for 
all  affected  employees  that  include  a 
clearly  delineated  commitment  to 
compliance  by  the  organization's  senior 
management  and  its  divisions.  To  help 
communicate  a  strong  and  explicit 
organizational  commitment  to 
compliance  goals  and  standards,  the 
Medicare+Choice  organization's 
governing  body,  CEO,  chief  operating 
officer  (COO),  general  counsel,  chief 
financial  officer  (CFO)  and  other  senior 
officials  should  be  directly  involved  in 
the  development  of  standards  of 
conduct. 

The  standards  should  function  in  the 
same  fashion  as  a  constitution,  i.e.,  as  a 
foundational  document  that  details  the 
fundamental  principles,  values  and 
framework  for  action  within  an 
organization,  as  well  as  the 
organization's  mission  and  goals.  The 
standards  should  also  articulate  the 
Medicare+Choice  organization's 
commitment  to  comply  with  all  Federal 
and  State  laws  and  regulations,  with  an 
emphasis  on  preventing  fraud  and 
abuse,  and  include  the  ramifications  of 
failure  to  comply  with  these  standards. 
The  standards  should  not  only  address 
compliance  with  statutes  and 
regulations,  but  should  also  set  forth 
broad  principles  that  guide  employees 
in  conducting  business  professionally 
and  properly.  In  short,  the  standards 
should  promote  integrity,  support 
objectivity  and  foster  trust.  Furthermore, 
a  Medicare+Choice  organization's 
standards  of  conduct  should  reflect  a 
commitment  to  high  quality  health  care 
delivery,  as  evidenced  by  its  conduct  of 
on-going  performance  assessment, 
improved  outcomes  of  care  and  respect 
for  the  rights  of  Medicare+Choice 
enroUees. 

2.  Written  Policies  for  Risk  Areas 

As  part  of  its  commitment  to 
compliance,  Medicare+Choice 
organizations  should  establish  a 
comprehensive  set  of  written  policies 
addressing  all  applicable  statutes,  rules 
and  program  instructions  that  apply  to 
each  function  or  department  of  that 
Medicare+Choice  organization.^"  The 

-"This  includes,  but  is  not  limited  to,  the 
Medicare+Choice  provisions  and  the  fraud  and 


abusp  provisic 
1997,  Pub.  L. 
31  U.S.C.  372! 
statutes,  18  U. 
provisions  of  I 
Accountability 
191:  and  thee 
Security  Act,  ■ 
1395w-27(g). 

^'TheMedi 
document  its  ( 
comply  with  a 
program  requi 
Medicare+Chc 
HCFA,  the  Me 
document  and 
written  or  oral 
important  if  th 
intends  to  relv 
decisions,  acti 
Medicare+Chc 
records  relevai 
was  "reasonab 
diligence  in  di 
the  advice. 

^'  Medicare- 
regularly  acce< 
http://www.hc 
updates  on  re^ 
Operational  Pc 
HCFA  s  web  si 
mgd-ops.htm. 
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policies  should  address  specific  areas  of 
concern,  such  as  marketing  practices 
and  data  collection  and  submission 
processes.  In  contrast  to  the  standards  of 
conduct,  which  are  designed  to  be  a 
clear  and  concise  collection  of 
fundamental  standards,  the  written 
policies  should  articulate  specific 
procedures  personnel  should  follow 
when  performing  their  duties.-' 

The  regulations  and  operational 
policies  issued  by  HCFA  that  implement 
the  Medicare+Choice  program  are  verv 
comprehensive  and,  as  required  bv 
HCFA,  serve  as  the  basis  for  the  policies 
and  procedures  of  a  Medicare+Choice 
organization. '2  The  legal,  policy  and 
contractual  requirements  that 
organizations  must  meet  and  perform  as 
a  Medicare+Choice  organization  are 
articulated  in  documentation 
promulgated  by  HCFA  and  other 
Federal  agencies  and  should  be 
considered  de  facto  risk  areas.  Included 
among  these  risk  areas  are:  (1)  The 
election  process;  (2)  benefits  and 
beneficiary  protections;  (3)  qualitv 
assessment  and  performance 
improvement;  {t)  cost  sharing;  (5) 
solvency,  licensure  and  other  State 
regulatory  issues;  (6)  claims  processing; 
and  (7)  appeals  and  grievance 
procedures. 

To  determine  the  additional  policies 
and  procedures  that  are  needed  for  a 
given  Medicare+Choice  organization 
(and  which  policies  mav  need  particular 
attentioiri).  the  OIG  recommends  that 
Medicare+C'hoice  organizations  conduct 
a  comprehensive  self-administered  risk 
analysis  or  contract  for  an  independent 
risk  analysis  by  experienced  health  care 


abu.sp  provisions  of  the  Balanced  Budget  Act  of 
1997.  Pub,  L.  105-33;  the  Civil  False  Claims  Act, 
31  U,S.C.  3729-3733;  the  criminal  false  claims 
statutes,  18  U,S,C,  287,  1001:  the  fraud  and  abuse 
[irovisions  of  the  Health  Insurance  Portability  and 
.Accountability  Act  of  1996  (HIPAA),  Pub,L.  104- 
191;  and  the  civil  money  penalties  in  the  Social 
Security  Act,  42  U.S.C.  1320a-7a  and  42  U.S.C. 
1395w-27(g).  Speayso  42  CFR  422.1-422.312. 

^'  The  Medicare+Choice  organization  should 
document  its  efforts  to  formulate  its  policies  to 
comply  with  applicable  statutes,  regulations  and 
program  requirements.  For  example,  where  a 
Medicare+Choice  organization  requests  advice  from 
HCF.A,  the  Medicare+Choice  organization  should 
dot  ument  and  retain  a  record  of  the  request  and  any 
written  or  oral  response.  This  step  is  extremely 
important  if  the  Medicare+Choice  organization 
intends  to  rely  on  that  response  to  guide  it  in  future 
decisions,  actions  or  appeals.  In  addition,  the 
Medicare+Choice  organization  should  maintain 
records  relevant  to  the  issue  of  whether  its  reliance 
was  "reasonable,"  and  whether  it  exercised  due 
diligence  in  developing  procedures  to  implement 
the  sdvice. 

-'  Medicare+Choice  organizations  should 
regularly  access  the  HCF.A  managed  care  website  at 
http: '  www  hcfa.gov/medicare/mgdcarl.htm  for 
updates  on  regulations  and  operational  policies. 
Operational  Policy  Letters  can  be  located  on 
HCF.-A  s  web  site  at  http://www.hcfa.gov/medicare/ 
mgd-ops.htm. 


consulting  professionals.  This  risk 
analysis  could  include  surveys  and 
statistical  analysis  specifically  tailored 
to  the  organization's  beneficiary 
population,  provider  pool  and 
organizational  structure  and  should 
identify-  and  rank  the  various 
compliance  and  business  risks  the 
company  mav  experience  in  its  dailv 
operations.-'  A  Medicare+Choice 
organization's  prior  historv'  of 
noncompliance  with  applicable  statutes, 
regulations  and  Federal  health  care 
program  requirements,  or  the  failure  to 
report  such  ntm-compliance,  may 
indicate  additional  types  of  risk  areas 
where  the  organization  mav  be 
vulnerable  and  may  require  necessan," 
policy  measures  to  prevent  avoidable 
recurrence,-'* 

The  fact  that  Medicare+Choice 
organizations  may  be  both  providers 
and  insurers  of  health  care  increases  the 
number  and  type  of  risk  areas  to  which 
a  Medicare+Choice  organization  must 
be  attuned,  as  well  as  the  tvpe  of 
auditing  and  monitoring  procedures  that 
must  be  implemented,  in  the 
development  of  its  compliance  efforts. 
For  example,  there  are  a  variety  of 
substantially  different  operational  areas 
within  the  structure  of  a 
Medicare+Choice  organization  such  as 
marketing,  health  services  delivery  and 
finances  that  could  require  different 
types  of  policies. 

Given  the  detailed  nature  of  the  HCFA 
rules  and  regulations,  we  have  not 
attempted  in  this  document  to  identifv" 
each  and  rvorv  policy  that  should  be 
established  by  a  Medicare+Choice 
organization.  Rather,  based  on  a  review 
of  OIG  audits,  investigations  and 
evaluations,  we  have  identified  the 
following  areas  of  particular  concern  to 
OIG  that  the  Medicare+Choice 
organization  should  include  in  its 
written  policies  and  procedures:^^ 


•'•'  Medicare+Choice  organizations  may  also  want 
to  coiisult  the  OIG's  Work  Plan  when  conducting 
the  risk  assessment  The  OIG  Work  Plan  details  the 
various  projects  the  OIG  currently  intends  to 
addi^ss  in  the  fiscal  year.  It  should  be  noted  that 
the  priorities  in  the  Work  Plan  are  subject  to 
modification  and  revision  as  the  year  progresses 
and  the  Work  Plan  does  not  represent  a  complete 
or  final  list  of  areas  of  concern  to  the  OIG.  The 
Work  Plan  is  currently  available  on  the  Internet  at 
http://www.hhs.gov/oig/. 

^■^  "Recurrence  of  misconduct  similar  to  that 
which  an  organization  has  previously  committed 
casts  doubt  on  whether  it  took  all  reasonable  steps 
to  prevent  such  misconduct"  and  is  a  significant 
factor  in  the  assessment  of  whether  a  compliance 
program  is  effective.  See  United  States  Sentencing 
Commission  Guidelines,  Guidelines  Manual,  8A1.2, 
Application  Note  3(7)(ii}. 

'^  .Mthough  many  of  these  areas  apply 
specifically  to  Medicare+Choice  organizations, 
many  of  the  areas  identified  below  have  analogous 
issues  in  non-Medicare  organizations. 
Medicare+Choice  organizations  that  provide  private 


•  Marketing  materials  and  personnel; 

•  Selective  marketing  and  enrollment: 

•  Disenrollment; 

•  Underutilization  and  quality  of 
care; 

•  Data  collection  and  submission 
processes; 

•  Anti-kickback  statute  and  other 
inducements;  and 

•  Emergency  services. 

The  following  sections  provide 
specific  guidance  regarding  the  risk 
areas  identified  above. 

a.  Marketing  Materials  and  Personnel 

While  each  Medicare+Choice 
organization  must  comply  with  all  of 
HCFA's  detailed  requirements  relating 
to  marketing  their  plans, ^^  QIC  is 
particularly  concerned  that 
organizations  have  policies  regarding; 
(1)  The  completeness  and  accuracy  of 
the  marketing  materials;  and  (2) 
marketing  personnel. 

Accurate  and  useful  information  is 
crucial  to  the  success  of  the 
Medicare+Choice  program.  The  OIG  is 
concerned  that  Medicare+Choice 
organizations  correctly  and  completely 
describe  plan  information  in  marketing 
materials  or  other  materials  distributed 
to  individuals  prior  to  and  following 
enrollment.  Medicare+Choice 
organizations  that  misrepresent  or 
falsif\-  information  submitted  to  HCFA, 
individuals  or  entities  are  subject  to 
civil  money  penalties  (CMPs)  or  other 
intermediate  sanctions. ^^ 

The  submission  of  inaccurate  or 
misleading  information  is  of  particular 
concern  to  OIG.  Medicare+Choice 
organizations  should  be  aware  that  the 
fact  that  materials  have  been  approved 
by  HCFA  does  not  absolve  them  from 
potential  liability  for  misrepresenting  or 
falsifying  information. ^s 

HCFA  considers  marketing  materials 
to  include  any  informational  materials 
targeted  to  Medicare  beneficiaries. 
Marketing  materials  go  beyond  the 
public's  general  conception  of 
marketing  materials  and  include  general 


managed  care  products  should  consider 
establishing  additional  policies  and  procedures  for 
risk  areas  that  apply  specifically  to  those  areas. 
Although  the  policies  may  be  integrated,  they 
should  identify,  as  appropriate,  where  deviations 
may  be  necessary  to  meet  Medicare+Choice 
requirements  or  State  hcensure  requirements. 

26  Medicare+Choice  organizations  should  ensure 
that  they  conform  to  fair  marketing  standards  as  set 
forth  in  the  statute,  the  Medicare  Managed  Care 
National  Marketing  Guide  (Marketing  Guide)  and 
all  HCFA  Operational  Policy  Letters  affecting 
marketing  matters. 

"42  U.S.C.  1395w-27{g). 

^'  Medicare+Choice  organizations  may  not 
distribute  marketing  materials  or  election  forms 
unless  they  have  submitted  them  to  HCFA  for 
review  45  days  prior  to  distribution  and  HCFA  has 
not  disapproved  their  distribution  (42  CFR  422.80). 
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circulation  brochures,  leaflets, 
newspapers,  magazines,  television, 
radio,  billboarris.  yellow  pages,  the 
internet,  slides  and  charts,  and  leaflets 
for  distribution  bv  providers.  Such 
materials  also  include  membership 
communicatif)n  materials  such  as 
membership  rules,  subscriber 
agreements,  or  confirmation  of 
enrollment  -'^'  Accordingly. 
Medicare+Choice  organizations  should 
carefully  scrutinize  all  of  these  materials 
for  completeness,  accuracy  and 
compliance  with  HCFA  rules, 
regulations  and  policy  letters. 

In  verifving  that  marketing  materials 
meet  all  HCF.^  requirements. 
Medicare->-Choice  organizations  should 
ensure  that  the  apprnpriate  materials 
contain  an  adequate  description  of 
enroUee  rights,  procedures  for  accessing 
basic  benefits  and  services,  and  a  clear 
explanation  of  the  appeal  and  grievance 
process. '"  Of  particular  concern  to 
HCFA  and  Old  is  that  the  concept  of 

lock-in"  is  clearly  explained  in  all 
marketing  material.  Many  Medicare 
beneficiaries  are  unfamiliar  with  the 
notion  that  managed  care  may  limit 
their  health  care  provider  choices. 
Describing  the  process  of  selecting  a 
primary  care  physician  and  the 
limitations  that  this  places  on  a 
Medicare+Choice  enroUee's  choice  of 
provider  will  reduce  the  unmet 
expectations  of  Medicare  beneficiaries. 

Another  important  concept  to  include 
in  the  marketing  materials  is  that  the 
beneficiarv  may  be  terminated  from 
enrollment  in  the  plan  due  lo  the 
decision  of  the  Medicare+Choice 
organization  not  to  renew  its  contract 
with  HCFA.  or  due  to  HCFA's  refusal  to 
renew  the  contract.  "  This  termination 
can  affect  the  enroUees  eligibility  for 
supplemental  insurance  and  other 
benefits. 

Second,  in  light  of  the  critical  role 
that  marketing  personnel  play  in 
representing  the  plan  to  Medicare 
enroUees,  the  Medicare-^Choice 
organization  must  take  all  appropriate 
steps  to  ensure  that  marketing  persoimel 
are  presenting  clear.  c:omplete  and 
accurate  information  to  potential 
eruollees  To  that  end.  the  OIG 
encourages  Medicare+Choice 
organizations  to  employ  their  own 
marketing  personnel,  as  opposed  to 
contracting  these  responsibilities  to 
outside  entities. '-'  This  provides  the 
Medicare+Choice  organization  the 


necessary  control  to  ensure  that  these 
individuals  meet  all  HCFA  guidelines. 
Similarly,  it  safeguards  Medicare 
beneficiaries  from  practices  that  could 
greatly  affect  the  access  to  health  care  to 
which  they  are  entitled  and  their  ability 
to  acquire  accurate  and  complete 
information  regarding  their  health  care 
options. 

Medicare+Choice  organizations 
should  also  be  aware  that  the  OIG  and 
HCFA  strongly  discourage  the  use  of 
physicians  as  marketing  agents  for 
several  reaisons:  (1)  When  a  physician 
acts  outside  his  or  her  traditional  role  as 
care  provider,  the  physician's  patients 
may  be  confused  as  to  when  the 
physician  is  acting  as  an  agent  of  the 
plan,  and  when  the  physician  is  acting 
in  his  or  her  role  as  a  fiduciary  to  act 
in  the  best  interests  of  the  patient;  (2)  a 
physician's  knowledge  of  a  patient's 
health  status  increases  the  potential  for 
discriminating  in  favor  of  Medicare 
beneficiaries  with  positive  health  status 
when  acting  as  a  marketing  agent;  (3) 
physicians  may  not  be  fully  aware  of 
membership  plan  benefits  and  costs: 
and  (4)  physicians  may  not  be  the  best 
source  of  membership  information  for 
their  patients.  *■*  Therefore,  the 
organization  should  develop  policies  to 
ensure  that  any  provider  promotional 
activities  are  conducted  in  accordance 
with  HCFA  guidelines  (which  allow, 
e.g.,  the  distribution  of  health  plan 
brochures  (exclusive  of  applications)  at 
a  health  fair  or  in  their  own  offices). ''' 

b.  Selective  marketing  and  FnroUment 

The  OIG  is  very  concerned  about  the 
practice  known  as  "cherry-picking,"  or 
selective  marketing.*''  in  which 
Medicare+Choice  organizations 
discriminate  in  the  marketing  and 
enrollment  process  based  upon  an 
enroUee's  degree  of  risk  for  costly  or 
prolonged  treatment.  *^  Except  for 
individuals  who  have  been  medically 
determined  to  have  end-stage  renal 
disease,  a  Medicare+Choice 
organization  may  not  deny,  limit  or 
condition  the  coverage  or  furnishing  of 
benefits  to  individuals  eligible  to  enroll 
in  a  Medicare+Choice  plan  offered  by 
the  organization  on  the  basis  of  any 


•="42  CFR  422.80(b). 

50  42  CFR  422.80(c). 

3M2CFR422.80(r)(3). 

'*  It  should  be  noted  that  Medicare+Choice 
organizations  have  ultimate  responsibility  for  the 
art.s  and  omissions  of  its  marketing  agents  (42  CFR 
422.502(i)). 


3'  Marketing  Guide.  Chapter  IV. 

"Id. 

3'  OIG  is  also  concerned  about  a  similar  problem, 
known  as  "gerrymaiidering,"  which  is  an  attempt 
to  eliminate  certain  high  dollar  risk  areas  from  the 
Medicare+Choice  organization's  service  area. 
Medicare+Choice  organizations  shoiild  have 
policies  in  place  to  avoid  such  practices. 

^•>  Although  the  Medicare+Choice  program  has 
attempted  to  alleviate  many  of  the  selective 
marketing  practices  through  the  use  of  risk 
adjustinent,  the  phase-in  period  for  risk-adjustment 
virtually  assures  that  this  will  remain  a  troubling 
issue  through  2004. 


factor  that  is  related  to  health  status, 
including,  but  not  limited  to,  the 
following:  (1)  Medical  condition 
(including  mental  illness):  (2)  claims 
experience:  (3)  receipt  of  health  care;  (4) 
medical  history;  (5)  genetic  information; 
(6)  evidence  of  insurability:  and  (7) 
disability.  '^  Engaging  in  practices  that 
would  reasonably  be  expected  to  have 
the  effect  of  denying  or  discouraging 
enrollment  by  eligible  individuals 
whose  medical  condition  or  history 
indicates  the  need  for  substantial  future 
medical  sei-vices  subjects  the 
Medicare+Choice  organization  to  a  CMP 
or  other  sanction,  such  as  suspension  of 
eiuoUment  or  suspension  of  payment. '" 

Certain  types  of  practices  clearly  fall 
into  the  category  of  cherry- picking  and 
Medicare+Choice  organizations  should 
implement  policies  to  prohibit  and 
prevent  such  practices.  For  example, 
organizations  should  generally  prohibit 
employees  from  conducting  medical 
screening,  i.e..  asking  the  beneficiary 
medical  questions  prior  to  enrollment.  ''^ 
In  a  1996  survey,  the  OIG  found  that 
such  screening  for  health  status  at 
application  was  reported  by  18  percent 
of  beneficiaries.  While  this  represented 
a  reduction  from  the  1993  level  of  43 
percent,  it  still  represents  a  potentially 
serious  problem.'"' 

Another  way  in  which 
Medicare+Choice  organizations  may 
inappropriately  target  healthier 
beneficiaries  is  by  primarily  marketing 
their  plans  in  places  where  healthy 
enroUees  are  more  likely  to  be  present, 
such  as  at  health  and  exercise  clubs,  or 
in  areas  that  are  difficult  to  access  for 
people  with  disabilities  [e.g..  upper 
floors  of  buildings  that  do  not  have 
elevators).'"  Similarly,  organizations 
may  inappropriately  provide 
inducements  to  potential  enroUees  in  a 
way  that  would  encourage  younger, 
healthier  beneficiaries  to  enroll  in  the 
plan.  For  example,  the  offering  of  free 
gym  memberships  or  kayaking  or  other 
sporting  lessons  would  appeal  to  a 
healthy  class  of  enroUees  and 
discriminate  against  those  who  would 
not  be  interested  in  such  activities. ''^  If 


3-42  use.  1395w-22(b)(l);  42CFR422.no. 

"42  U.S.C.  n95w-27(g)(l)(D);  42  CFR  422.750 
through  422.760. 

'"  Pursuant  to  42  CFR  422.50(a)|2).  it  would  be 
appropriate  to  determine  whether  a  potential 
enrollee  has  end-stage  renal  disease. 

*"  "Beneficiarv  Perspectives  of  Medicare  Risk 
HMOs  1996   '  (OEl-Ofi-95-004H0)(March  1998). 

•"  In  fact.  Medicare+Choice  cireanizations  are 
required  to  alloi.ate  part  of  their  resources  to 
marketing  to  the  Medicare  population  with 
disabihties  (42  CFR  422.80(e)(2)(i)) 

"^Thp  statute  prohibits  the  provision  of  cash  or 
other  munetar\'  rebates  as  an  inducement  for 
enrollment  in  the  plan,  .See  42  I'.S.C.  1395w- 
21(h)(4)(A).  However,  HCFA  allows 


c.  Disenrol 
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it  would  be 
Diential 


a  Medicare+Choice  organization  intends 
to  offer  such  items  as  a 
Medicare+Choice  benefit,  the  item  must 
meet  the  definitional  requirements  of  a 
bona  fide  benefit.  The  item  must  be:  (1) 
Related  to  health  care:  and  (2)  costed 
nut  in  the  Medicare+Choice 
organization's  Adjusted  Community 
Rate.  Any  such  items  that  do  not  meet 
these  requirements  are  not  valid 
Medicare+Choice  benefits  and  must  be 
considered   Aalue  added  services" 
(VA.S)  subject  to  all  the  limitations 
associated  with  VAS. 

Other  examples  of  cherrv-picking 
would  be:  (1)  Attempts  to  give 
enrollment  priority  to  newly  eligible 
Medicare  beneficiaries  (who  are 
theoretically  younger  and  healthier), 
other  than  as  set  forth  in  the 
regulations;  •* '  (2)  the  tracking  of  costs 
incurred  by  enroUees  who  were  enrolled 
in  different  settings  (e.g..  at  the  health 
fair,  or  at  a  health  club),  which  could  be 
used  to  target  healthier  enrollees  in  the 
future:  or  (.3)  re-enrollment  campaigns 
targeting  past  plan  subscribers  who  had 
low  medical  costs.  There  are  many  other 
subtle  wavs  in  which  a 
Medicare+Choice  organization  may  trv 
to  enroll  healthy  patient  populations  in 
a  discriminatory  manner  (/.e  ,  not 
making  similar  attempts  to  enroll  less 
healthy  beneficiaries)  and  the 
organization  should  implement  policies 
actively  to  prevent  such  practices. 

c.  Disenrollment 

In  general,  Medicare+Choice 

organizations  are  prohibited  from 
disenrolling.  or  requesting  or 
encouraging  (either  by  action  or 
inaction)  an  individual  to  disenroll  from 
any  plan  it  offers. -^-^  If  a 
Medicare+Choice  organization  acts  to 
expel  or  refuses  to  reenroll  an 
individual  in  violation  of  the  statute,  a 
civil  money  penalty  or  other  sanction 
can  be  imposed  on  the  organization.-*' 
The  OIG  is  particularly  concerned  about 
disenrollment  in  light  of  its  recent 
review,  which  revealed. that  there  was  a 
problem  with  disenrollment  of 


Mf'dicare-t-Choice  organizations  to  give  Medicare 
bent" t~ir:iarie,s  nominal  value  gifts,  provided  that  the 
plan  offers  thesp  gifts  whether  or  not  the  beneficiary 
enrolls  in  the  plan,  HCF.^  defines  nominal  value  as 
an  item  having  little  or  no  resale  value  (generally, 
less  than  SIO).  which  cannot  be  readily  converted 
into  cash,  Spf  Marketing  (iuide.  Chapter  II.  The  use 
of  inducements  is  also  discus.sed  in  Section 
Il.A.2,f, — .-Vnti-kickback  and  Cither  Inducements. 

•'M2  C:FR422.66id), 

•'•'  Medicare+Choice  organizations  are  entitled  to 
disenroll  individuals  under  certain  circumstances, 
e.g..  failure  to  pay  premiums  or  engagement  in 
disruptive  behavior.  42  CFR  422.74. 

■•'■42  U.S.C.  1395w-27(g)(l)(C). 


beneficiaries  just  prior  to  receiving 
expensive  inpatient  ser\'ices.-*^ 

In  this  review,  OIG  found  that 
Medicare  paid  for  inpatient  hospital 
services  amounting  to  S224  million  in 
fee-for-service  (FFS)  payments  within  3 
months  of  beneficiaries'  disenrollment 
from  six  risk  plans  during  1991  through 
1996.  Had  these  beneficiaries  not 
disenrolled.  Medicare  would  have  paid 
the  HMOs  S20  million  in  monthly 
capitation  payments.  Had  the 
beneficiaries  remained  in  the  HMOs, 
Medicare  would  have  saved  S204 
million  in  expenditures.  Included  in  the 
Medicare  FFS  payments  were  $41 
million  for  beneficiaries  who 
disenrolled.  had  FFS  procedures 
performed,  and  then  reenrolled  into 
another  or  the  same  managed  care  plan. 

While  this  study  did  not  identify  the 
reasons  for  the  disenrollment  as  part  of 
this  review,  one  partial  explanation  of 
the  review  could  be  that  some  managed 
care  plans  or  their  medical  personnel 
may  be  encouraging  sicker  beneficiaries 
to  disenroll  as  a  way  to  avert  their  own 
costs  at  a  high  cost  to  the  Medicare 
system. 

Each  Medicare+Choice  organization 
must  implement  policies  to  ensure  that 
inappropriate  dhsenrollment  does  not 
occur. •*"  Such  policies  should  include 
clarification  of  when  it  is  appropriate 
for  medical  personnel  to  discuss  the 
c:oncept  of  disenrollment.  Cienerallv 
speaking.  OIG  believes  it  would  be 
inappropriate  for  medical  persormel  to 
initiate  discussion  of  disenrollment  or  to 
pr<''W.otf  discnroUment  (when  the  topic 
is  initiated  by  the  enrollee).  except  in 
the  rare  circumstance  where  the 
Medicare+Choice  organization  cannot  or 
does  not  provide  the  covered  medical 
items  or  services  needed  by  the  patient. 

d.  Underutilization  and  Quality  of  Care 

Medicare+Choice  organizations  must 
ensure  that  all  covered  services  are 
available  and  accessible  to  all 
enrollees.-'"  The  OIG  views  the 
inappropriate  withholding  or  delay  of 
services,  known  as  underutilization  or 


^^  Re\  iew  of  Inpatient  Services  Performed  on 
Beneficiaries  After  Disenrolling  from  Medicare 
Managed  Care."  (A-07-98-01256)  (May  1999). 

*'Such  policies  should  be  consistent  with  the 
provisions  that  prohibit  Medicve+Choice 
organizations  from  restricting  a  health  care 
professional  from  advising  patients  of  the  "health 
status  of  the  individual  or  medical  core  or 
treatment  for  the  indhidual's  condition  or  disease, 
regardless  of  whether  benefits  for  such  care  or 
treatment  are  provided  under  the  plan."  See  42 
U.S.C.  1852(j)(3)(eraphasis  added). 

"42  U.S.C.  1395W-22.  To  this  end, 
Medicare+Choice  organizations  must  comply  with 
the  standards  contained  in  the  Qualify 
Improvement  System  for  Managed  Care  (QISMC)  for 
Organizations  Contracting  with  Medicare  or 
Medicaid. 


"stinting,"  as  a  serious  issue.''^ 
Examples  of  practices  that  can  lead  to 
underutilization  and  poor  quality 
include  the  failure  to  employ  or  contract 
with  sufficient  institutional  and 
individual  providers  to  accommodate 
all  enrollees,  the  failure  to  provide 
geographically  reachable  services  to 
enrollees,  the  delay  in  approving  or 
failure  to  approve  referrals  for  covered 
services,  the  establishment  of  utilization 
review  procediu-es  that  are  so 
burdensome  that  an  enrollee  could  not 
reasonably  be  expected  to  fulfill  the 
requirements  and  the  categorical  denial 
of  payment  of  claims,^" 

There  are  a  wide  variety  of  policies 
that  a  Medicare+Choice  organization 
should  implement  to  be  sure  it  is 
providing  all  medically  necessary 
services  to  its  enrollees.  The  regulations 
and  guidelines  that  implement  the 
Medicare+Choice  program  contain 
numerous  provisions  that  deal  with  this 
issue.  While  we  have  not  attempted  to 
develop  a  comprehensive  list  in  this 
document,  we  would  like  to  highlight 
three  types  of  policies  that 
Medicare+Choice  organizations  should 
develop  that  may  help  address  ■" 
underutilization  and  quality  of  care. 

First.  Medicare+Choice  organizations 
should  have  policies  that  prohibit 
interference  with  health  care 
professionals'  advice  to  enrollees.  Also 
knowm  as  the  "gag  rule."  this 
prohibition  extends  to  advice  regarding 
the  patient  s  health  status,  medical  care, 
and  treatment  options,  the  risks, 
benefits  and  consequpnces  of  treatment 
or  non-treatment,  or  the  opportimitv'  for 
the  individual  to  refuse  treatment  and  to 
express  preferences  about  future 
treatment  options.'^'  Failure  to  comply 
with  this  requirement  can  lead  to 
sanctions. ^- 

Second.  Medicare+Choice 
organizations  should  be  sure,  to  they 
extent  that  they  utilize  physician 
incentive  plans  (PIPs)  in  their  payment 
arrangements  with  individual 
physicians  or  physician  groups,  that 
they  comply  with  all  applicable 
regulations  and  that  such  payment 
arrangements  are  fully  disclosed  to 
HCFA  as  required  by  regulation.  The 
PIPs  raise  utilization  concerns  because 
they  are  defined  as  "any  compensation 


<^  Medicare+Choice  organizations  can  be  subject 
to  sanctions  for  failing  substantially  to  provide 
medically  necessary  items  and  services  that  are 
required  to  be  provided,  if  the  failure  has  adversely 
affected  (or  has  the  substantial  likelihood  of 
adversely  affecting)  the  individual.  42  U.S.C. 
1395w-27lg)(l)(A). 

*" See  QISMC  Standards  2.1.2,  2.2.2  and  3.1. 

"  42  U.S.C.  1395w-22(j)(3),  42  CFR  422.206; 
QISMC  Standard  3.3.1.7. 

"42  U.S.C.  1395w-27(g)(l)(F):  42  CFR  422.750 
through  422.760. 
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arrangement  to  pay  a  physician  or 
phvsician  group  that  may  directly  or 
indirectly  have  the  effect  of  reducing  or 
limiting  services  provided  to  any  plan 
enrollees."  *'  Any  PIP  operated  by  a 
Medicare+Choice  organization  must 
compiv  with  the  following 
requirements  First,  it  may  make  no 
payments  to  physicians  (such  as 
offerings  of  monetary  value,  including, 
but  not  limited  to.  stock  options  or 
waivers  of  debt  ^-"l  to  reduce  or  limit 
medically  necessary  services  furnished 
to  any  particular  eru-oUee.  Second,  if  the 
PIP  puts  a  phvsician  nr  physician  group 
at  "substantial  financial  risk"  "'^  for 
referral  services,  the  Medicare+Choice 
organization  must:  (1)  survey  current 
and  previously  enrolled  members  to 
assess  access  to,  and  satisfaction  with, 
the  quality  of  services;  and  (2)  assure 
that  there  is  adequate  and  appropriate 
stop-loss  protection/''  Finally. 
Medicare+Choice  organizations  must 
disclose  to  HCFA  certain  information 
regarding  their  PIPs.  These  disclosure 
requirements  apply  to  direct  contracting 
arrangements,  as  well  as  subcontracting 
arrangements.'''' 

Finally,  the  OIG  is  aware  of  cases  in 
which  beneficiaries  have  received 
covered  services  from  individuals  that 
were  not  appropriately  licensed.  Given 
the  serious  quality  of  care  implications 
of  this  type  of  practice,  the  OIG  is 
particularly  concerned  that 
Medicare+Choice  organizations  have 
procedures  for  the  selection  of 
providers,  including  criteria  for  the 
credentialing  of  providers.  This  process 
should  include  an  application, 
verification  of  information  and  a  site 
visit,  where  applicable.^"  The 
information  that  must  be  verified 
includes  that  the  individual  has  a  valid 
license  to  practice,  clinical  privileges  in 
good  standing  and  appropriate 
educational  qualifications. 

e.  Data  Collection  and  Submission 
Processes 

The  regulations  implementing  the 
Medicare+Choice  program  contain 
numerous  requirements  relating  to  the 
data  collection  and  submission  process, 
ranging  from  a  requirement  for  an 
effective  system  for  receiving, 
controlling  and  processing  election 


forms  '^  to  requirements  for  the  timely 
submission  of  disenroUment  notices  '^i 
These  requirements  cover  the  gamut  of 
requirements  with  which  a 
Medicare+Choice  organization  must 
comply  and  are  too  detailed  to 
enumerate  in  this  document. 
Medicare+Choice  organizations  should 
establish  a  policy  that  all  required 
submissions  to  HCFA  be  accurate, 
timely  and  complete  and  that  all 
appropriate  reporting  requirements  are 
met.^' 

The  OIG  is  particularly  concerned 
that  Medicare+Choice  organizations 
submit  acciuate  data  when  that 
information  determines  the  amount  of 
payment  received  from  HCFA.  The 
regulations  require  that  when  a 
Medicare+Choice  organization  requests 
payment  under  the  contract,  the  CEO  or 
CFO  must  certify  the  accuracy, 
completeness  and  truthfulness  of 
relevant  data,  including  enrollment 
data,  encounter  data  and  information 
provided  as  part  of  an  adjusted 
community  rate  (ACR)  proposal.'^"  When 
a  Medicare+Choice  organization 
submits  this  type  of  data  to  HCFA.  it  is 
making  a  "claim"  for  capitation 
payment  in  the  amount  dictated  by  the 
data  submitted,  or  in  the  case  of  the 
ACR  submission,  a  "claim"  to  retain  the 
portion  of  the  capitation  amount  that  is 
under  the  average  payment  rate,  rather 
than  providing  additional  benefits. 
When  a  Medicare+Choice  organization 
is  claiming  payment  (or  the  right  to 
retain  payment)  based  upon  information 
submitted  to  HCFA.  it  must  take 
responsibility  for  having  taken 
reasonable  steps  to  assure  the  accuracy 
of  this  information.  The  attestation 
forms  developed  by  HCFA  for  this 
purpose  require  certification  that  the 
information  submitted  is  true  and 
accurate  based  on  best  knowledge, 
information  and  belief. 

The  requirement  that  the  CEO  or  CFO 
certify  as  to  the  accuracy,  completeness 
and  truthfulness  of  data,  based  on  best 
knowledge,  information  and  belief,  does 
not  constitute  an  absolute  guarantee  of 
accuracy.  Rather,  it  creates  a  duty  on  the 
Medicare+Choice  organization  to  put  in 
place  an  information  collection  and 
reporting  system  reasonably  designed  to 
yield  accurate  information.  Further,  the 


"42CFR422  208 

■^42  CS.C.  I395w-22(i)(4);  42  CFR  422.208. 

"  "Substantial  financial  risk"  threshold  is  set  at 
25  percent  of  potential  payments  for  covered 
services,  regardless  of  the  frequency  of  assessment 
(i.e..  collection)  or  distribution  of  payments.  42  CFR 
422.208. 

5*42  CFR  422.208(c). 

"42  CFR  422.210(a). 

"42  CFR  422.204. 


Medicare+Choice  organization  should 
exercise  due  diligence  to  ensure  that 
these  systems  are  working  properly.  The 
exact  methods  used  by  the 
Medicare+Choice  organization  to 
accomplish  this  can  be  determined  by 
the  organization,  however,  it  should 
ordinarily  conduct  sample  audits  and 
spot  checks  of  this  system  to  verify 
whether  it  is  yielding  accurate 
information. 

The  knowing  submission  of  false 
information  to  HCFA  can  lead  to  serious 
criminal  or  civil  penalties. ''' 
Medicare+Choice  organizations  should 
implement  policies  so  that  the 
enrollment,  encounter  and  ACR  data 
submitted  to  HCFA  are  accurate, 
complete  and  truthful.  While 
information  from  a  variety  of  sources 
can  affect  this  data,  Medicare+Choice 
organizations  should  take  note  of  two 
reports  issued  by  the  OIG  that  have 
identified  concerns  in  two  aspects  of 
this  data. 

First,  the  OIG  recommends  that 
Medicare+Choice  organizations  have 
policies  and  procedures  in  place  that 
ensure  that  the  administrative 
component  of  the  ACR  is  calculated 
accurately. s-*  As  part  of  this  process, 
Medicare+Choice  organizations  should 
have  clearly  defined  criteria  for 
claiming  reimbursement  for  their 
administrative  costs.  These  costs  should 
not  include  any  costs  that  are  directly 
associated  with  furnishing  patient  care. 
All  such  costs  should  be  allocated  to  the 
applicable  operating  component.  The 
OIG  has  articulated  serious  concerns 
about  the  methodology  used  by 
managed  care  organizations  in 
computing  their  administrative  rate  on 
the  ACR  proposal. *^5  por  example, 
computing  an  administrative  rate  based 
on  the  use  of  a  medical  utilization  factor 
could  generate  a  payment  that  is  almost 
three  times  what  would  be  charged  on 
the  commercial  side. 

Second,  the  OIG  recommends  that 
Medicare+Choice  organizations  have 
adequate  internal  controls  in  place  to 
ensure  that  the  institutional  status  of 


"42  CFR  422.60(e). 

«>42CFR422.66(b)(3)(i). 

*'  On  a  related  topic,  Medicare+Choice 
organizations  should  also  be  sure  that  their 
computer  systems  are  Year  2000  (Y2K)  compliant. 
An  OIG  report  indicates  that  managed  care 
organizations  have  made  significant  progress  in  this 
regard,  with  more  than  80%  indicating  that  they  are 
Y2K  compliant.  "Y2K  Readiness  of  Managed  Care 
Organizations."  (OEI-05-9»-0591)(October  1999), 

"42  CFR  422.502(1)  and  (m).  See  also  Contract  for 
Year  2000,  Attachments  A.  B  and  C. 


■^'Falsification  of  documentation  in  any 
application  for  anv  benefit  or  payment  under  a 
Federal  health  care  program  is  a  Federal  offense 
punishable  bv  not  more  than  $25,000  or 
imprisonment  for  5  years,  or  both.  See  42  U.S.C. 
1320a-7b,  In  addition,  a  CMP  can  be  imposed  for 
the  misrepresentation  or  falsification  of  information 
submitted  to  HCFA  under  Medicare+Choice.  See  42 
U.S.C,  1395w-27(g)(l)(E), 

"The  administrative  component  of  the  .ACR 
covers  anv  management,  financial  or  other  costs 
that  are  incurred  by  or  allocated  to  a  business  unit 
for  the  management  or  administration  of  the 
business  unit  as  a  whole. 

<*''  See.  p,g, ."Administrative  Costs  Submitted  bv 
Risk-Based  Health  Maintenance  Organizations  nn 
the  Adjusted  Community  Rate  Proposals  are  Highly 
Inflated,"  (A-14-97-00202)  (Julv  1998), 
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beneficiaries  is  reported  accurately. ^R  A 
recent  report  issued  by  the  OIG 
estimated  that  risk-based  HMOs 
received  Medicare  overpayments  of 
S22.2  million  for  beneficiaries 
incorrectly  classified  as 
institutionalized/'"  The  incorrect 
classification  was  largely  due  to 
deficiencies  in  the  HMOs  internal 
controls  in  two  areas:  (1)  Verification  of 
beneficiaries'  institutional  status:  and 
(2)  reporting  of  institutional 
beneficiaries  to  HCFA.  The  results  were 
based  on  audits  of  eight  randomly 
selected  HMOs. 

f  Anti-Kickback  Statute  and  Other 
Inducements 

The  anti-kickback  statute  provides 
criminal  penalties  for  individuals  or 
entities  that  knowingly  and  willfully 
offer,  pay.  solicit  or  receive 
remuneration  to  induce  the  referral  of 
business  reimbursable  under  a  Federal 
health  care  program  (including 
Medicare  and  Medicaid).''"  The  OIG  has 
promulgated  safe  harbor  regulations  that 
define  practices  that  are  not  subject  to 
the  anti-kickback  statute  because  such 
practices  would  be  unlikely  to  result  in 
fraud  or  abuse. '^'' 

The  anti-kickback  statute  potentiallv 
applies  to  many  managed  care 
arrangements  because  a  common 
strategy  of  these  arrangements  is  to  offer 
physicians,  hospitals  and  other 
providers  increased  patient  volume  in 
return  for  substantial  fee  discounts. 
Because  discounts  to  managed  care 
organizations  ran  constitute 
"remuneration"  within  the  meaning  of 
the  anti-kickback  statute,  a  number  of 
health  care  providers  have  expressed 
i  '  luern  that  many  relatively  innocuous. 


'•'This  will  remain  a  concern  until  risk 
adjustment  is  fully  impl«mented. 

'■•^"Review  of  Medicare  Managed  Care  Payments 
for  Beneficiaries  with  In.stitutional  Status."  (A-O.'i- 
98-00046)(April  1999). 

«»42  U.S.C,  1320a-7b(b).  If  it  is  determined  that 
a  party  has  violated  the  anti-kickback  statute,  the 
individual  or  entity  can  be  excluded  from 
participation  in  the  Medicare  and  other  Federal 
health  care  programs  (as  defined  in  42  U.S.C. 
1320a-7b(f}).  42  U.S.C.  1320a-7(b)(7).  In  addition, 
there  is  an  administrative  CMP  provision  for 
violating  the  anti-kickback  statute  (42  U.S.C.  1320a- 
7a(a)(7)). 

6842  CFR  1001.952.  The  safe  harbors  set  forth 
specific  conditions  that,  if  met.  assure  entities 
involved  of  not  being  prosecuted  or  sanciioned  for 
the  arrangement  qualifying  for  the  safe  harbor. 
However,  safe  harbor  protection  is  afforded  only  to 
those  arrangements  that  precisely  meet  all  of  the 
conditions  set  forth  in  the  safe  harbor.  The  failure 
of  an  arrangement  to  fit  inside  a  safe  harbor  or 
statutory  exception  does  not  mean  that  the 
arrangement  is  illegal.  It  is  incorrect  to  assume  that 
arrangements  outside  of  a  safe  harbor  are  suspect 
due  to  that  fact  alone.  That  an  arrangement  does  not 
meet  a  safe  harbor  only  means  that  the  arrangement 
does  not  have  guaranteed  protection  and  must  be 
evaluated  on  a  case-bv-case  basis. 


or  even  beneficial,  commercial  managed 
care  arrangements  implicate  the  statute 
and  may  subject  them  to  criminal 
prosecution  and  administrative 
sanctions. 

The  OIG  recognizes  that  when 
managed  care  organizations  are  paid  a 
capitated  amount  for  all  of  the  services 
they  provide  regardless  of  the  dates, 
frequency  or  type  of  services,  there  is  no 
incentive  for  them  to  overutilize.  In  any 
event,  even  if  overutilization  occurs,  the 
Federal  health  care  programs  are  not  at 
risk  for  these  increased  costs. 
Accordingly.  OIG  will  be  issuing  a  safe 
harbor  from  the  anti-kickback  statute 
that  will  provide  protection  for  certain 
financial  arrangements  between 
managed  care  organizations  (including 
Medicare-nChoice  organizations)  and 
individuals  or  entities  with  whom  they 
contract  for  the  provision  of  health  care 
items  or  ser\'ices,  where  a  Federal 
health  care  program  pays  such 
organizations  on  a  capitated  basis.''" 

In  general,  the  safe  narbor  protects 
payments  between  capitated  managed 
care  organizations  (including 
Medicare-t-Choice  organizations  offering 
coordinated  care  plans)  and  individuals 
or  entities  with  which  it  has  direct 
contracts  to  provide  or  arrange  for  the 
provision  of  items  or  services."'  While 
this  is  a  broad  exception,  there  are  three 
important  limitations. 

The  first  significant  limitation  is  that 
there  is  no  protection  if  the  financial 
arrangements  under  the  managed  care 
agreement  are  implicitly  or  explicitly 
part  of  a  broader  agreement  to  steer  fee- 
for-service  Federal  health  care  program 
business  to  the  entity  giving  the 
discount  to  induce  the  referral  of 
managed  care  business.  Specifically,  we 
understand  that  most  managed  care 
organizations  have  multiple 
relationships  with  their  contractors  and 
subcontractors  for  the  provision  of 
services  for  various  product  lines, 
including  non-federal  HMOs,  preferred 
provider  organizations  (FPOs)  and  point 


""This  safe  harbor  was  developed  in  accordance 
with  section  216  of  HIPAA  and  section  14  of  the 
Medicare  and  Medicaid  Patient  and  Program 
Protection  Act  of  1987  (Pub.  L.  100-93)  through  a 
negotiated  rulemaking  process  that  began  in  the 
spring  of  1997.  For  a  more  detailed  description  of 
the  negotiated  rulemaking,  see  the  Committee 
Statement  of  the  Negotiated  Rulemaking  Committee 
on  the  Shared  Risk  Exception  Oanuan,'  22.  1998). 
which  can  be  found  on  the  Internet  at  http:// 
www.hhs.gov/oig/. 

"'  In  addition,  arrangements  between  direct 
contractors  and  all  subcontractors  or  successive 
tiers  of  subcontractors  arc  protected,  as  long  as  the 
arrangement  is  for  the  provision  of  health  care  items 
or  services  that  are  covered  by  the  arrangement 
between  the  direct  contractor  and  the  managed  care 
organization  and  the  arrangement  meets  the 
requirements  applicable  to  arrangements  between 
the  direct  contractor  and  the  managed  care 
organization. 


of  service  networks.  Consequently, 
although  neither  a  managed  care 
organization  receiving  a  capitated 
payment  from  a  Federal  health  care 
program  nor  its  contractors  or 
subcontractors  has  an  incentive  to 
overutilize  items  or  services  or  pass 
additional  costs  back  to  the  Federal 
health  care  programs  under  the 
capitated  arrangement,  we  are 
concerned  that  a  managed  care 
organization  or  contractor  may  offer  (or 
be  offered)  a  reduced  rate  for  its  items 
or  services  in  the  Federal  capitated 
arrangement  in  order  to  have  the 
opportunity  to  participate  in  other 
product  lines  that  do  not  have  stringent 
payment  or  utilization  constraints.  This 
practice  is  a  form  of  a  practice  known 
as  "swapping:  '  in  the  case  of  managed 
care  arrangements,  low  capitation  rates 
could  be  traded  for  access  to  additional 
fee-for-service  lines  of  business.  We  are 
concerned  when  these  discounts  are  in 
exchange  for  access  to  fee-for-service 
lines  of  business,  where  there  is  an 
incentive  to  overutilize  services 
provided  to  Federal  health  care  program 
beneficiaries. 

For  example,  we  would  have  concerns 
where  an  HMO  with  a  Medicare  risk 
contract  under  Medicare  Fart  C  also  has 
an  employer-sponsored  PPO  that 
includes  retirees  and  requires 
participating  providers  to  accept  a  low 
capitation  rate  for  the  Medicare  HMO 
risk  patients  in  exchange  for  access  to 
the  Medicare  fee-for-service  patients  in 
the  PPO.  Although  in  such 
circumstances  the  cost  to  the  Medicare 
program  for  the  risk-based  HMO 
beneficiaries  will  not  be  increased,  there 
may  be  increased  expenditures  for 
Medicare  beneficiaries  in  the  PPO 
arrangement,  because  the  providers  may 
have  an  incentive  to  increase  services  to 
the  Medicare  enrollees  in  the  PPO  to 
offset  the  discounted  rates  to  the 
Medicare  HMO.  Accordingly,  such 
arrangements  could  violate  the  anti- 
kickback  statute  and  should  not  be 
protected. 

A  second  limitation  on  the  regulatory 
safe  harbor  protection  is  that  it  only 
applies  to  remuneration  for  health  care 
items  and  services  and  those  items  or 
services  reasonably  related  to  the 
provision  of  health  care  items  and 
services.  It  does  not  cover  marketing 
services  or  any  services  provided  prior 
to  a  beneficiary's  enrollment  in  a  health 
plan. 

Finally,  the  broad  protection  is 
limited  to  risk-based  managed  care 
plans  that  do  not  claim  any  payment 
from  a  Federal  health  care  program 
other  than  the  capitated  amount  set 
forth  in  the  managed  care  organization's 
agreement  with  the  Federal  health  care 
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program  Where  the  managed  care  plan, 
its  contractors  or  its  subcontractors  are 
permitted  to  seek  additional  payments 
from  anv  of  the  Federal  health  care 
programs,  the  regulatory  safe  harbor 
prott'ction  is  significantly  more  limited. 
For  I'xample.  protection  is  not  extended 
to  arrangt'inents  with  subcontractors 
when  the  contract  under  section  1876  of 
the  Social  Security  Act  is  cost-based  or 
where  the  prime  contract  is  protected 
snlelv  because  the  contracting  entity  is 
a  Federally-qualified  HMO.'-  In  the  first 
instance,  reimbursement  from  the 
Federal  health  care  program  is  based  on 
costs,  and  in  the  latter  case,  services  for 
Medicare  enroUees  are  reimbursed  on  a 
fee-for-ser\ices  basis.  In  both  instances, 
reimbursement  will  increase  with 
utilization,  thus  providing  the  same 
incentive  to  overutilize  ds  any  fee-for- 
serv'ice  payment  methodology. 

While  the  new  safe  harbor  will 
provide  protection  from  the  anti- 
kickback  statute  for  most  arrangements 
between  Medicare+Clhoice  organizations 
and  their  contractors.  Medicare+Choice 
organizations  should  also  have  policies 
in  place  that  ensure  that  anv  incentives 
that  the  Medicare+Choice  organization 
offers  directly  or  indirectly  to 
beneficiaries  and  potential  beneficiaries 
do  not  run  afoul  of  the  anti-kickback 
statute  or  the  new  civil  money  penalty 
relating  to  incentives  to  beneficiaries. ■'^ 
The  CMP  was  enacted  in  section  231(h) 
of  HIP.\A  (42  use.  1320a-7a(a)(5))  and 
imposes  sanctions  against  individuals  or 
entities  that  offer  remuneration  to  a 
program  beneficiar\'  that  they  know,  or 
should  know,  will  influence  the 
heneficiarv's  decision  to  order  or  receive 
items  or  services  from  a  particular 
provider,  practitioner  or  supplier 
reimbursable  by  Medicare  or  the  State 
health  care  programs 

Pending  tne  publication  of  the  final 
rule  implementing  this  CMP,  we  can 
provide  the  following  guidance.  It  is  our 
view  that  organizations  that  provide 
incentives  to  Federal  health  care 
program  beneficiaries  to  enroll  in  a  plan 
are  not  offering  remuneration  to  induce 
the  enrollees  to  use  a  particular 
provider,  practitioner  or  supplier. 
Accordinglv.  we  anticipate  that 
organizations  that  provide  incentives  to 
enroll  in  a  plan  will  not  be  subject  to 
sanctions  under  this  provision. 
However,  incentives  provided  by 


'■=  The  arrangements  may  qualify  for  other  safe 
harbors,  such  as  the  discount  or  personal  services 
safe  harbors. 

"Our  concerns  regarding  the  use  of  inducements 
in  a  manner  that  leads  to  enrollment  of  only  healthy 
beneficiaries,  such  as  offering  memberships  to 
exercise  clubs  for  purposes  of  patient  screening,  is 
discussed  above  in  Section  n.A.2.b. — Selective 
Marketing  and  Enrollment. 


organizations  to  induce  a  beneficiarv'  to 
use  a  particular  provider,  practitioner  or 
supplier  once  the  beneficiary  has 
enrolled  in  a  plan  are  within  th*" 
purview  of  this  CMP  and  are  prohibited 
if  they  do  not  meet  an  exception.  For 
example,  incentives  given  to 
beneficiaries  by  a  particular  physician 
group  within  the  physician  panel  of  a 
Medicare+Choice  organization  to 
encourage  the  beneficiary  to  use  that 
physician  group  over  another  physician 
in  the  panel  would  be  prohibited. 

g.  Emergency  Services 

The  OIG  and  HCFA  believe  that  there 
may  be  special  concerns  regarding  the 
provision  of  emergency  services  to 
enrollees  of  Medicare-t-Choice  plans. 
The  anti-dumping  statute  '•'  imposes 
specific  obligations  on  Medicare- 
participating  hospitals  that  offer 
emergency  services  to  individuals 
presenting  themselves  at  the  hospital 
seeking  possible  emergency  treatment. 
While  the  obligations  under  the  anti- 
dumping statute  prohibit  a  hospital 
from  inquiring  into  the  patient's  method 
of  pajmient  or  insurance  status  when  it 
results  in  the  delay  of  a  medical 
screening  examination  and/or 
stabilizing  treatment,  it  has  come  to  our 
attention  that  some  hospitals  routinely 
seek  prior  authorization  from  the 
patient's  primary  care  physician  or  from 
the  managed  care  plan  when  a  managed 
care  patient  requests  emergency 
services.  Investigations  of  allegations  of 
the  anti-dumping  statute  across  the 
country  have  persuaded  the  OIG  that 
managed  care  patients  may  be  at  risk  of 
being  discharged  or  transferred  without 
receiving  a  medical  screening 
examination,  largely  because  of  the 
problems  inherent  in  seeking  "prior 
authorization." 

To  ensure  appropriate  access  to 
emergency  services  for 
Medicare-t-Choice  enrollees, 
Medicare-t-Choice  organizations  should 
comply  with  several  key  provisions. 
First,  Medicare-t-Choice  organizations 
are  prohibited  from  requiring  prior 
authorization  for  emergency  ser\ices 
and  must  provide  coverage  for  such 
services  without  regard  to  the 
emergency  care  provider's  contractual 
relationship  with  the  Medicare-t-Choice 
organization.^^  Second,  payment  must 
be  provided  for  emergency  services 
based  on  a  "prudent  layperson 
standard,"  which  means  that  the  need 
for  emergency  services  should  be 
determined  from  a  reasonable  patient's 


perspective  at  the  time  of  presentation 
of  the  svniptoms"''  Finally, 
Medicare-t-Choice  organizations  must 
comply  with  all  guidelines  relating  to 
the  efficient  and  timely  coordination  of 
appropriate  maintenance  and  post- 
stabilization  of  an  enrollee  after  the 
enroUee  has  been  stabilized  under  the 
anti-dumping  statute."" 

Medicare-i-Choice  organizations 
should  be  particularly  careful  of  the 
requirements  of  the  anti-dumping 
statute  in  the  event  that  they  participate 
in  the  so-called  "dual  staffing"  of 
emergency  departments.  Dual  staffing 
occurs  when  hospitals  enter  into 
arrangements  allowing  a  managed  care 
organization  to  station  its  own 
physicians  in  the  hospital's  emergency 
department  for  the  purpose  of  screening 
and  treating  managed  care  enrollees. 
Implementation  of  dual  staffing  raises 
some  concerns  under  the  anti-dumping 
statute,  particularly  where  different 
procedures  and  protocols  have  been 
established  for  each  staff. 

In  addition,  Medicare-t-Choice 
organizations  should  be  particularly 
careful  in  operating  "urgent  care" 
services  and  in  instructing  enrollees  to 
contact  such  services  when  enrollees 
need  care.  The  organizations  should 
ensure  that  such  operations  and 
instructions  do  not  delay  or  otherwise 
compromise  enrollees'  access  to  services 
that  should  be  provided  in  a  hospital 
emergency  room. 

3.  Retention  of  Records  and  Information 
Systems 

Medicare-t-Choice  organizations' 
compliance  programs  should  provide 
for  the  implementation  of  a  records 
retention  system.  This  system  should 
establish  policies  and  procedures 
regarding  the  creation,  distribution, 
retention,  storage,  retrieval  and 
destruction  of  documents.  The  three 
types  of  documents  developed  under 
this  system  should  include:  (1)  All 
records  and  documentation  required  by 
either  Federal  or  State  law  and  the 
program  requirements  of  Federal  and 
State  health  plans:  "*^  (2)  records  listing 
the  persons  responsible  for 
implementing  each  part  of  the 
compliance  plan:  and  (3)  all  records 
necessary  to  protect  the  integrity  of  the 
Medicare-t-Choice  organization's 
compliance  process  and  confirm  the 
effectiveness  of  the  program.  The 
documentation  necessary  to  satisfy  the 
third  category  includes,  but  is  not 


'*42  U.S.C.  1395dd. 

"42  U.S.C.  1395w-22(d)(l)(E).  Medicare+Choice 
organizations  should  not  offer,  or  enter  into, 
contracts  with  hospitals  that  are  inconsistent  with 
the  anti-dumping  statute. 


'042  U.S.C.  1395w-22(d)(3). 

■U2  U.S.C.  1395w-22(d)(2). 

"These  documents  should  be  maintained  for  the 
periods  requirfft  by  the  HCF.'X  Medicare+Choice 
regulations. 


iformation 


limited  to  the  following:  evidence  of 
adequate  employee  training;  reports 
from  the  Medicare+Choice 
organization's  hotline:  results  of  any 
investigation  conducted  as  a 
consequence  of  a  hotline  call; 
modifications  to  the  compliance 
program:  all  written  notifications  to 
providers  regarding  compliance 
activities: ""  and  the  results  of  the 
Medicare+Choice  organization's 
auditing  and  monitoring  efforts. 

In  light  of  the  increasing  reliance  on 
electronic  data  interchange  bv  the 
health  care  industry.  Medicare+Choice 
organizations  should  take  particular 
care  in  establishing  procedures  for 
maintaining  the  integrity  of  its  data 
collection  systems.  This  should  include 
procedures  for  regularly  backing-up  data 
(either  by  diskette,  restricted  svstem  or 
tapel  collected  in  connection  with  all 
aspects  of  the  Medicare+Choice  program 
requirements. 

In  addition,  all  Medicare+Choice 
organizations  should  develop  and 
implement  policies  and  procedures  to 
ensure  the  confidentialitv  and  privacv 
of  financial,  medical,  personnel  and 
other  sensitive  information  in  their 
possession.""  These  policies  should 
address  both  electronic  and  hard  copy 
documents. 

4.  Compliance  as  an  Element  of  a 
Performance  Plan 

Compliance  programs  should  require 
that  the  promotion  of.  and  adherence  to. 
the  elements  of  the  compliance  program 
be  a  factor  in  evaluating  the 
performance  of  all  relevant  employees. 
Such  employees  should  be  periodically 
trained  in  new  compliance  policies  and 
procedures. 

Policies  should  require  that  managers: 

•  Discuss  with  all  relevant  employees 
the  compliance  policies  and  legal 
requirements  applicable  to  their 
function: 

•  inform  all  relevant  personnel  that 
strict  compliance  with  these  policies 
and  requirements  is  a  condition  of 
employment:  and 

•  Disclose  to  all  relevant  personnel 
that  the  Medicare+Choice  organization 
will  take  disciplinary  action  up  to  and 
including  termination  for  violation  of 
these  policies  or  requirements. 

In  addition  to  making  performance  of 
these  duties  an  element  in  evaluations, 
the  compliance  officer  or  company 
management  should  include  a  policy 
that  managers  and  supervisors  will  be 
sanctioned  for  failure  to  instruct 
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adequately  their  subordinates  or  for 
failure  to  detect  noncompliance  with 
applicable  policies  and  legal 
requirements,  where  reasonable 
diligence  on  the  part  of  the  manager  or 
supervisor  should  have  led  to  the 
discovery  of  any  problems  or  violations. 

B.  Designation  of  a  Compliance  Officer 
and  a  Compliance  Committee 

1.  Compliance  Officer 

Ever\-  Medicare+Choice  organization 
should  designate  a  compliance  officer  to 
serve  as  the  focal  point  for  compliance 
activities.  This  responsibility  may  be  the 
individual's  sole  duty  or  added  to  other 
management  responsibilities,  depending 
upon  the  size  and  resources  of  the 
Medicare+Choice  organization  and  the 
complexity  of  the  task. 

Designating  a  compliance  officer  with 
the  appropriate  authority  is  critical  to 
the  success  of  the  program,  necessitating 
the  appointment  of  a  high-level  official 
in  the  Medicare+Choice  organization 
with  direct  access  to  the  company's 
governing  body,  the  CEO  and  all  other 
senior  management  and  legal  counsel.*" 
While  it  is  important  that  the 
compliance  officer  have  appropriate 
authority,  we  are  not  suggesting  that  the 
compliance  officer  should  have 
operational  responsibility  for  the 
various  aspects  of  the  Medicare+Choice 
program.  For  example,  the  compliance 
officer  should  have  full  authority  to  stop 
the  submission  of  data  that  he  or  she 
believes  is  problematic  until  such  time 
as  the  issue  in  question  has  been 
resolved.  In  addition,  the  compliance 
officer  should  be  copied  on  the  results 
of  all  internal  audit  reports  and  work 
closely  with  key  managers  to  identify 
aberrant  trends  in  the  areas  that  require 
certification.  The  compliance  officer 
must  have  the  authority  to  review  all 
documents  and  other  information  that 
are  relevant  to  compliance  activities, 
including,  but  not  limited  to.  enroUee 
records  (where  appropriate)  and  records 
concerning  the  marketing  efforts  of  the 
organization  and  the  Medicare+Choice 
organization  arrangements  with  other 
parties,  including  employees, 
professionals  on  staff,  relevant 
independent  contractors,  suppliers, 
agents  and  physicians.  This  policy 


itained  for  the 
jre+Choice 


""This  should  include  notifications  regarding: 
quality  of  care  issues:  confusing  or  inaccurate 
encounter  data:  and  termination  of  the  contract 

so  42  U.S.C.  1395w-22(h).  42.CFR  422  118. 


"'  The  DIG  believes  that  it  is  not  advisable  for  the 
compliance  function  to  be  subordinate  to  the 
Medicare+Choice  organization's  general  counsel, 
comptroller  or  similar  company  financial  officer. 
Free-standing  compliance  functions  help  to  ensure 
independent  legal  reviews  and  financial  analyses  of 
the  institution's  compliance  activities.  By 
separating  the  compliance  function  from  the  key 
management  positions  of  general  counsel  or  CFO 
(where  the  size  and  structure  of  the  organization 
make  this  a  feasible  option),  a  system  of  checks  and 
balances  is  established  to  more  effectively  achieve 
the  compliance  program's  goals. 


enables  the  compliance  officer  to  review 
contracts  and  obligations  (seeking  the 
advice  of  legal  counsel,  where 
appropriate)  that  may  contain  referral 
and  payment  provisions  that  could 
violate  statutor\'  or  regulatory 
requirements. 

Coordination  and  commimication  are 
the  key  functions  of  the  compliance 
officer  with  regard  to  planning, 
implementing  and  monitoring  the 
compliance  program.  With  this  in  mind, 
the  OIG  recommends  that  the 
Medicare+Choice  organization's 
compliance  officer  closely  coordinate 
compliance  functions  with  providers' 
compliance  officers. 

The  compliance  officer  should  have 
sufficient  funding  and  staff  to  fully 
perform  his  or  her  responsibilities. 
These  duties  should  include: 

•  Overseeing  and  monitoring  the 
implementation  of  the  compliance 
program;  82 

•  Reporting  on  a  regular  basis  to  the 
Medicare+Choice  organization's 
governing  body.  CEO  and  compliance 
committee  on  the  progress  of 
implementation; 

•  Periodically  revising  the  program  in 
light  of  changes  in  the  organization's 
needs  and  in  the  law  and  policies  and 
procedures  of  Government  and  private 
payor  health  plans; 

•  Reviewing  employees'  certifications 
stating  that  they  have  received,  read  and 
imderstood  the  standards  of  conduct; 

•  Developing,  coordinating  and 
participating  in  a  multifaceted 
educational  and  training  program  that 
focuses  on  the  elements  of  the 
compliance  program  and  seeks  to  ensure 
that  all  appropriate  employees  and 
management  are  knowledgeable  of,  and 
comply  with,  pertinent  Federal  and 
State  standards; 

•  Coordinating  personnel  issues  with 
the  Medicare+Choice  organization's 
human  resources/personnel  office  (or  its 
equivalent)  to  ensure  that  providers  and 
employees  do  not  appear  in  the  List  of 
Excluded  Individuals/Entities  and  the 
General  Services  Administration  (GSA) 
list  of  debarred  contractors;  ^^ 

•  Assisting  the  Medicare+Choice 
organization's  management  in 
coordinating  internal  compliance 
review  and  monitoring  activities, 
including  annual  or  periodic  reviews  of 
departments: 

•  Independently  investigating  and 
acting  on  matters  related  to  compliance, 
including  the  flexibility  to  design  and 


"'  For  multi-site  Medicare+Choice  organizations, 
the  OIG  encourages  coordination  with  each  facility 
owned  by  the  Medicare+Choice  organization 
through  the  use  of  compliance  liaisons  at  each  site. 

"See  note  101. 
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coordinato  internal  investigations  [e.g.. 
responding  to  report.s  of  problems  or 
suspected  violations)  and  any  resulting 
corrective  action  with  all  departments, 
providers,  agents,  and.  if  appropriate, 
independent  contractors; 

•  Developing  policies  and  programs 
that  encourage  managers  and  employees 
to  report  suspected  fraud  and  other 
improprieties  without  fear  of  retaliation; 
and 

•  (Continuing  the  momentum  of  the 
compliance  program  and  the 
accomplishment  of  its  objectives  long 
after  the  initial  years  of  implementation. 

2.  Compliance  Committee 

The  ok;  recommends  that  a 
compliance  committee  be  established  to 
advise  the  compliance  officer  and  assist 
in  the  implementation  of  the 
compliance  program/*-*  When 
assembling  a  team  of  people  to  serve  as 
the  Medicare+Choice  organization's 
compliance  committee,  the  company 
should  include  individuals  with  a 
variety  of  skills."''  The  DIG  strongly 
recommends  that  the  compliance  officer 
manage  the  compliance  committee. 
Once  a  managed  care  organization 
chooses  the  people  that  will  accept  the 
responsibilities  vested  in  members  of 
the  compliance  committee,  the 
organization  must  train  these 
individuals  on  the  policies  and 
procedures  of  the  compliance  program. 

The  committee's  responsibilities 
should  include: 

•  Analyzing  the  organization's 
re"ul3tor\'  env'ironment.  the  le^al 
requirements  with  which  it  must 
comply  and  specific  risk  areas; 

•  Assessing  existing  policies  and 
procedures  that  address  these  areas  for 
possible  incorporation  into  the 
compliance  program; 

•  Working  with  appropriate 
departments,  as  well  as  affiliated 


"  The  rnmpliance  committee  benefits  from 
having  the  perspectives  of  individuals  with  varying 
respon.sihiiities  in  the  organization,  such  as 
operations,  finance,  audit,  human  resources, 
utilization  review,  medicine,  claims  processing, 
information  systems,  legal,  marketing,  enrollment 
and  disenrollmeni  as  well  as  employees  and 
managers  of  key  operating  units.  These  individuals 
should  have  the  requisite  seniority  and 
comprehensive  experience  within  their  respective 
departments  to  implement  any  necessary  changes  in 
the  company's  policies  and  procedures.  Some 
organizations  have  found  it  helpful  to  include  an 
outside  director  on  its  compliance  committee  to 
provide  a  different  perspective. 

»■'•  A  Medicare+Choice  organization  should  expect 
its  compliance  committee  members  and  compliance 
officer  to  demonstrate  high  integrit^•.  good 
judgment,  assertiveness  and  an  approachable 
demeanor,  while  eliciting  the  respect  and  trust  of 
employees  of  the  organization.  The  compliance 
committee  members  should  also  have  significant 
professional  experience  in  working  with  quality 
assurance,  enrollment,  marketing,  clinical  records 
and  auditing  principles. 


providers,  to  develop  standards  of 
conduct  and  policies  and  procedures 
that  promote  allegiance  to  the 
organization's  compliance  program; 

•  Recommending  and  monitoring,  in 
conjunction  with  the  relevant 
departments,  the  development  of 
internal  systems  and  controls  to  carry 
out  the  organization's  standards, 
policies  and  procedures  as  part  of  its 
daily  operations; 

•  Determining  the  appropriate 
strategy/approach  to  promote 
compliance  with  the  program  and 
detection  of  any  potential  violations, 
such  as  through  hotlines  and  other  fraud 
reporting  mechanisms: 

•  Developing  a  system  to  solicit, 
evaluate  and  respond  to  complaints  and 
problems;  and 

•  Monitoring  internal  and  external 
audits  and  investigations  for  the 
purpose  of  identifying  troublesome 
issues  and  deficient  areas  experienced 
by  the  Medicare+Choice  organization 
and  implementing  corrective  and 
preventive  action. 

The  committee  may  also  address  other 
functions  as  the  compliance  concept 
becomes  part  of  the  overall  operating 
structure  and  daily  routine. 

C.  Conducting  Effective  Training  and 
Education 

The  proper  education  and  training  of 
corporate  officers,  managers,  employees 
and  the  continual  retraining  of  current 
personnel  at  all  levels  are  significant 
elements  of  an  effective  compliance 
program.  Where  appropriate,  the 
Medicare+Choice  organization  may 
afford  its  contractors  the  opportunity  to 
participate  in  the  organization's 
compliance  training  and  educational 
programs. 8^  The  contractors  should  be 
encouraged  to  develop  their  own 
compliance  programs  that  complement 
the  Medicare+Choice  organization's 
compliance  program. 

1 .  Formal  Training  Programs 

To  ensure  the  appropriate  information 
is  being  disseminated  to  the  correct 
individuals,  the  Medicare+Choice 
organization  training  program  should 
include  both  a  general  session  and 
specialized  sessions  on  specific  risk 
areas.  All  employees  should  attend  the 
general  session  on  compliance. 
Employees  whose  job  responsibilities 
implicate  specific  risk  areas  (e.g., 
marketing  or  data  collection  and 
submission)  should  attend  the 
specialized  sessions. 


*6  while  some  Medicare+Choice  organizations 
may  encourage  providers  to  participate  in  education 
programs  designed  for  its  own  employees,  other 
organizations  may  prefer  to  develop  provider- 
specific  education  programs  about  compliance. 


The  GIG  recommends  that  attendance 
and  participation  at  training  programs 
be  made  a  condition  of  continued 
employment  and  that  failure  to  comply 
with  training  requirements  should  result 
in  disciplinary  action,  including 
possible  termination,  when  such  failure 
is  serious.  The  Medicare+Choice 
organization  should  retain  adequate 
records  of  its  training  of  employees, 
including  attendance  logs  and  material 
distributed  at  training  sessions.  New 
employees  should  be  targeted  for 
training  early  in  their  employment,  and 
to  the  extent  that  they  perform 
complicated  tasks  with  greater 
organizational  legal  exposure,  should  be 
monitored  closely  until  all  training  is 
completed. 

a.  General  Sessions 

As  part  of  their  compliance  programs. 
Medicare+Choice  organizations  should 
require  all  employees  to  attend  annual 
training  that  emphasizes  the 
organization's  commitment  to 
compliance  with  all  Federal  and  State 
statutes  and  requirements,  and  the 
policies  of  private  payors.  While  the 
OIG  recognizes  that  not  all  standards, 
policies  and  procedures  need  to  be 
communicated  to  all  employees,  it 
believes  that  the  general  message  about 
the  importance  of  complying  with  fraud 
and  abuse  laws  and  other  ethical  areas 
should  be  addressed  and  made  part  of 
the  general  training. 

As  part  of  the  initial  training,  the 
standards  of  conduct  should  be 

rlictriKiif orl  tr,  all  omn]n\rc»pc    F\,'pr\.' 

employee  should  be  required  to  sign 
and  date  a  statement  that  reflects  the 
employee's  knowledge  of,  and 
commitment  to  the  standards  of 
conduct.  This  attestation  should  be 
retained  in  the  employee's  personnel 
file.  The  standards  of  conduct  should  be 
updated  and  revised  as  appropriate. 

b.  Specialized  Training 

Because  Medicare+Choice 
organizations  are  responsible  for 
compliance  in  all  of  the  risk  areas 
mentioned  in  section  II. A.  above,  the 
OIG  recommends  Medicare+Choice 
organizations  require  individuals  who 
are  involved  in  the  risk  areas  to  receive 
specialized  training.  For  example, 
marketing  employees  should  receive 
training  on  the  marketing,  enrollment, 
disenrollment  and  anti-kickback 
policies.  All  employees  who  work  with 
beneficiaries  or  providers  regarding 
medical  services  should  receive 
appropriate  training  on  the  risks 
associated  with  underutilization.  Those 
employees  who  are  involved  in 
developing  enrollment,  encounter  and 
ACR  data  should  receive  training  on 
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HCFA  policies  in  these  areas.  Clarifying 
and  emphasizing  these  areas  of  concern 
through  training  and  educational 
programs  are  particularly  relevant  to  a 
Medicare+Choice  organization's 
marketing  and  financial  personnel,  in 
that  the  pressure  to  meet  business  goals 
may  render  these  employees 
partirularlv  \ulnerable  to  engaging  in 
prohibited  practices. 

The  OIG  recommends 
Medicare+Choice  organizations' 
compliance  programs  address  the  need 
for  periodic  professional  education 
courses  for  relevant  personnel.  Such 
courses  would  be  in  addition  to  the 
internal  training  sessions  provided  by 
the  organization. 

c.  Format  of  the  Training  Program 

The  OIG  suggests  all  relevant  levels  of 
personnel  be  made  part  of  various 
educational  and  trainmg  programs  of 
the  Medicare+Choice  organization. 
Employees  should  be  required  to  have  a 
minimum  number  of  educational  hours 
per  year,  as  appropriate,  as  part  of  their 
employment  responsibilities.  A  variety 
of  teaching  methods,  such  as  interactive 
training  and  training  in  several  different 
languages  (including  the  translation  of 
standards  of  conducts  and  other 
materials),  particularly  where  a 
Medicare+Choice  organization  has  a 
culturally  diverse  staff,  should  be 
implemented  so  that  all  affected 
employees  are  knowledgeable  about  the 
institution's  standards  of  conduct  and 
procedures  for  alerting  senior 
management  to  problems  and  concerns. 
In  addition,  the  materials  should  be 
written  at  appropriate  reading  levels  for 
targeted  employees.  All  training 
materials  should  be  designed  to  take 
into  account  the  skills,  knowledge  and 
experience  of  the  individual  trainees. 
Post-training  tests  can  be  used  to  assess 
the  success  of  training  provided  and 
employee  comprehension  of  the 
Medicare+Choice  organization's  policies 
and  procedures. 

2.  Informal  and  Ongoing  Compliance 
Training 

It  is  essential  that  compliance  issues 
remain  at  the  forefront  of  the 
Medicare+Choice  organization's 
priorities.  The  organization  must 
demonstrate  its  commitment  by 
continuing  to  disseminate  the 
compliance  message.  One  effective 
mechanism  to  achieve  this  goal  is  to 
publish  a  monthly  compliance 
newsletter,  or  devote  a  section  to 
compliance  in  a  general  weekly  or 
monthly  existing  newsletter.  This  would 
allow  the  Medicare-<-Choice  organization 
to  address  specific  examples  of 
problems  the  company  encountered 


diu-ing  its  ongoing  audits  and  risk 
analysis,  while  reinforcing  the 
company's  firm  commitment  to  the 
general  principles  of  compliance  and 
ethical  conduct.  The  newsletter  could 
also  include  the  risk  areas  identified  in 
ciurent  OIG  publications  or 
investigations.  Finally,  the 
Medicare+Choice  organization  could 
use  the  newsletter  as  a  mechanism  to 
notify-  employees  of  significant  legal  or 
regulatory  developments.  The 
Medicare+Choice  organization  should 
maintain  its  newsletters  in  a  central 
location  to  document  the  guidance 
offered  and  provide  new  employees 
with  access  to  guidance  previously 
provided.  Other  written  materials,  such 
as  posters,  fliers  or  articles  in  other 
company  publications,  could  also  be 
used  to  disseminate  the  compliance 
message. 

Another  effective  method  of 
maintaining  the  presence  of  the 
compliance  message  is  to  maintain  a 
website  devoted  to  compliance  issues. 
This  could  be  linked  to  the  homepage  of 
the  organization  Many  organizations 
have  chosen  to  maintain  these  sites 
internally  on  the  Intranet  to  alleviate 
any  confidentiality  concerns.  The 
Intranet  (or  Internet)  also  facilitates  the 
use  of  hypertext  links  that  allow  the 
organization  to  maintain  a  c;entralized 
source  on  statutory,  regulatory  and  other 
program  guidance  disseminated  bv 
HCFA,  the  OIG.  the  Department  of 
Justice  and  the  Congress  These  links, 
along  wilh  any  other  webpages  that  the 
Medicare+Choice  organization  deems 
pertinent  and  useful  can  be  assembled 
on  a  single  site  that  can,  by  hypertext 
link,  provide  access  to  all  of  these  useful 
resources. 

D.  Developing  Effective  Lines  of 

Communicntinn 

An  open  line  of  communication 
between  the  compliance  officer  and 
Medicare+Choice  organization 
personnel,  as  well  as  among  the 
organization,  health  care  providers  and 
enrollees,  is  critical  to  the  successful 
implementation  of  a  compliance 
program  and  the  reduction  of  any 
potential  for  fraud,  abuse  and  waste. 
Each  organization  should  have  in  place 
both  a  mechanism  for  the  reporting  of 
improper  conduct,  as  well  a  mechanism 
for  more  routine  types  of 
communication  among  the  compliance 
officer  and  relevant  groups. 

1.  Hotline  or  Other  System  for  Reports 
of  Potential  Misconduct 

Each  Medicare+Choice  organization 
should  have  in  place  a  hotline  or  other 


mechanism  ""  through  which 
employees,  enrollees  or  other  parties 
can  report  potential  violations  of  the 
organization's  compliance  policies  or  of 
Federal  or  State  health  care  program 
requirements.  In  any  event,  several 
independent  reporting  paths  should  be 
created  for  an  employee  to  report  fraud, 
waste  or  abuse  so  that  such  reports 
cannot  be  diverted  by  supervisors  or 
other  personnel.  If  the  organization 
establishes  a  hotline,  the  telephone 
number  should  be  made  readily 
available  to  all  employees,  enrollees  and 
independent  contractors,  by  circulating 
the  number  on  wallet  cards  or 
conspicuously  posting  the  telephone 
number  in  common  work  areas.*" 

Matters  reported  through  the  hotline 
or  other  communication  sources  that 
suggest  violations  of  compliance 
policies.  Federal  and  State  health  care 
program  requirements,  regulations  or 
statutes  should  be  docimiented  and 
investigated  promptly  to  determine  their 
veracity  and  significance.  A  log  should 
be  maintained  by  the  compliance  officer 
or  authorized  designee  that  records  such 
calls,  including  the  nature  of  any 
investigation  and  its  results. ''°  Such 
information  should  be  included  in 
reports  to  the  governing  body,  the  CEO 
and  compliance  committee. 

Employees,  enrollees  and  providers 
should  be  permitted  to  report  matters  on 
a  confidential  basis.  To  encourage  such 
reporting,  written  confidentiality  and 
non-retaliation  policies  should  be 
developed.  Employees,  enrollees, 
providers  and  other  contractors  should 
be  made  aware  of  these  policies  to 
encourage  communication  and  the 
reporting  of  incidents  of  potential 
fraud, ^°  While  the  Medicare+Choice 


■^  The  OIG  recognizes  that  it  may  not  be 
financially  feasible  for  a  small  Medicare+Choice 
organization  to  maintain  a  telephone  hotline 
dedicated  to  receiving  calls  solely  on  compliance 
issues.  These  companies  may  explore  alternative 
methods,  e.^..  contracting  with  an  independent 
source  to  provide  hotline  services  or  establishing  a 
written  method  of  confidential  disclosure. 

**  Medicare+Choice  organizations  should  also 
post  in  a  prominent,  available  area  the  HHS-OIG 
Hotline  telephone  number,  1-80O-447-8477  (1- 
800-HHS-TIPS),  in  addition  to  any  organization's 
hotline  number  that  may  be  posted. 

"To  efficiently  and  accurately  fulfill  such  an 
obligation,  the  Medicare+Choice  organization 
should  create  an  intake  form  for  all  issues  identified 
through  reporting  mechanisms.  The  form  could 
include  information  concerning  the  date  the 
potential  problem  was  reported,  the  internal 
investigative  methods  utilized,  the  results  of  any 
investigation,  any  corrective  action  implemented, 
any  disciplinary  measures  imposed  and  any 
overpayments  and  monies  returned. 

^^The  OIG  believes  that  whistleblowers  should  be 
protected  against  retaliation,  a  concept  embodied  in 
the  provisions  of  the  False  Claims  Act.  See  31 
U.S.C.  3730(h).  In  many  cases,  employees  sue  their 
employers  under  the  False  Claims  Art's  qui  tam 
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organization  should  always  strive  to 
maintain  the  confidentiality  of  the 
reportfTs  identity,  the  policies  should 
fxplicitlv  cnmmunicato  that  there  may 
be  a  point  where  the  individual's 
identity  may  become  known  or  may 
have  to  be  revealed. 

The  OIG  recognizes  that  assertions  of 
fraud  and  abuse  by  those  who  may  have 
participated  in  illegal  conduct  or 
committed  other  malfeasance  raise 
numerou.s  complex  legal  and 
management  issues  that  should  be 
examined  on  a  case-by-case  basis.  The 
compliance  officer  may  wish  to  work 
closely  with  legal  counsel  to  obtain 
guidance  on  these  issues. 

2  Routine  Communication/ Access  to 
the  (;ompliant:e  Officer 

While  it  is  crucial  that 
.Medicare-t-Choice  organizations  have 
effective  systems  in  place  for  the 
reporting  of  suspected  misconduct,  it  is 
equally  important  that  the  compliance 
officer  foster  more  routine 
communii  atinii  both  among  its 
employees  and  among  its  health  care 
providers  and  enrollees. 

With  respect  to  its  own  employees, 
the  OIG  encourages  the  establishment  of 
procedures  for  personnel  to  seek 
clarification  from  the  compliance  officer 
or  members  of  the  compliance 
committee  in  the  event  of  anv  confusion 
or  question  regarding  a  company  policy, 
practice  or  procedure  Questions  and 
responses  should  be  documented  and 
dated  and.  if  appropriate,  shared  with 
other  staff  so  that  standards,  policies, 
practK:e^  and  procedures  can  be 
updated  and  improved  to  reflect  any 
necessary  c:hanges  or  clarifications.  The 
compliance  officer  may  want  to  solicit 
employee  input  in  developing  these 
communication  and  reporting  svstems. 
The  methods  discussed  above  relating  to 
ongoing  training  and  education  are  an 
integral  part  of  this  communication.'" 

The  communication  and  coordination 
funi:ti(m  of  the  compliance  program 
serves  an  even  more  critical  role  in  the 
context  of  the  managed  care 
environment  because  the  managed  care 
entitv  ser\es  as  an  intermediary 
between  the  health  care  provider  and 
the  enrollee  In  fact,  the  raison  d'etre  of 
a  managed  (are  ortjanization  is  to 
coordinate  \\w  care  of  its  enrollees.  As 


provisions  out  of  frustration  because  of  the 
company's  failure  to  take  action  when  a 
questionable,  fraudulent  or  abusive  situation  was 
brought  to  the  attention  of  senior  corporate  officials. 
"'  In  addition  to  methods  of  communication  used 
by  current  employees,  an  effective  employee  exit 
interview  program  could  l)e  designed  to  solicit 
information  from  departing  employees  regarding 
potential  misconduct  and  suspected  violations  of 
the  .Medicare+Choice  organization's  policy  and 
procedures. 


with  providers,  communications  with 
beneficiaries  and  communications  with 
HCFA  (and  its  designees)  must 
demonstrate  the  highest  level  of 
integrity,  honesty  and  judgment.  The 
Medicare+Choice  organization  should 
implement  methods  to  encourage 
communication  among  its  enrollees  and 
providers.  For  example,  as  appropriate, 
a  Medicare+Choice  organization  should 
communicate  the  results  of  audits, 
disenroUment  surveys,  utilization  data 
and  quality  of  care  determinations  to  its 
contracting  suppliers  and  providers  in 
order  to  facilitate  open  discussion 
regarding  appropriate  health  care 
delivery. 

E.  Auditing  and  Monitoring 

An  ongoing  evaluation  process  is 
critical  to  a  successful  compliance 
program. ''^  The  OIG  believes  an  effective 
program  should  incorporate  thorough 
monitoring  of  its  implementation  and 
regular  reporting  to  senior  company 
officers.  Compliance  reports  created  by 
this  ongoing  monitoring,  including 
reports  of  suspected  noncompliance, 
should  be  maintained  by  the 
compliance  officer  and  reviewed  with 
the  Medicare+Choice  organization's 
senior  management  and  the  compliance 
committee.  The  extent  and  frequency  of 
the  audit  function  may  vary  depending 
on  factors  such  as  the  size  of  the 
company,  the  resources  available  to  the 
company,  the  company's  prior  history  of 
noncompliance  and  the  risk  factors  that 
are  prevalent  in  a  particular 
organization.  However,  all 
Medicare+Choice  organizations  have  an 
obligation  to  establish  an  adequate  audit 
function  and  meet  all  of  HCFA's 
requirements. 

Although  many  monitoring 
techniques  are  available,  one  effective 
tool  to  promote  and  ensure  compliance 
is  the  performance  of  regular,  periodic 
compliance  audits  by  internal  or 
external  auditors  who  have  expertise  in 
Federal  and  State  health  care  statutes, 
regulations  and  Federal  health  care 
program  requirements.  The  audits 
should  focus  on  the  Medicare+Choice 
organization's  programs  or  divisions, 
including  external  relationships  with 
third-party  contractors,  specifically 
those  with  substantive  exposure  to 
Government  enforcement  actions.  The 
audits  should  cover  the  range  of 
programmatic  requirements  of  the 
Medicare+Choice  program  and  comply 


with  generally  accepted  protocols 
governing  such  audits.  In  particular,  the 
audits  should  focus  on  the  risk  areas 
identified  earlier  in  this  document, 
especially  the  data  and  information  that 
affect  payments  by  Medicare.  Finally, 
the  Medicare+Choice  organization 
should  focus  on  any  areas  of  specific 
concern  identified  within  that 
organization  and  those  that  may  have 
been  identified  by  any  outside  agency, 
whether  Federal  or  State, 

Monitoring  techniques  may  include 
sampling  protocols  that  permit  the 
compliance  officer  to  identify'  and 
review  variations  from  an  established 
baseline."'  .Significant  variations  from 
the  baseline  should  trigger  a  reastmable 
inquiry  to  determine  the  cause  of  the 
deviation.  If  the  inquiry  determines  that 
the  deviation  occurred  for  legitimate, 
explainable  reasons,  the  compliance 
officer  or  manager  may  want  to  limit 
any  corrective  action  or  take  no  action. 
If  it  is  determined  that  the  deviation  was 
caused  by  improper  procedures, 
misunderstanding  of  rules,  including 
fraud  and  systemic  problems,  the 
Medicare+Choice  organization  should 
take  prompt  steps  to  correct  the 
problem.''"'  Any  overpayments 
discovered  as  a  result  of  such  deviations 
should  be  reported  promptly  to  HCFA 
(or  its  designees),  with  appropriate 
documentation  and  a  thorough 
explanation  of  the  reason  for  the 
overpayment. ^5 

.■\n  effective  compliance  program 
should  also  incorporate  periodic  (at  a 
minimum,  annual)  reviews  of  whether 
the  program  s  compliance  elements 
have  been  satisfied,  e.g.,  whether  there 
has  been  appropriate  dissemination  of 
the  program's  standards,  training, 
ongoing  educational  programs  and 


*^  The  OIG  recognizes  that  Medicare+Choice 
organizations  have  a  variety  of  ongoing  monitoring 
processes  and  would  most  likely  incorporate  these 
existing  prticesses.  as  appropriate,  into  their 
compliance  program.  We  do  not  anticipate  that  the 
compliance  monitoring  function  would  exist 
entirely  independently  of  the  operational  program. 


"^  The  OIG  recommends  that  when  a  compliance 
program  is  established  in  a  Medicare+Choice 
organization,  the  compliance  officer,  with  the 
assistance  of  department  managers,  take  a 
"snapshot  "  of  the  organization's  operations  from  a 
compliance  perspective.  This  assessment  can  be 
undertaken  by  outside  consultants,  law  or 
accounting  firms,  or  internal  staff,  with 
authoritative  knowledge  of  health  care  compliance 
requirements.  This  "snapshot.  "  often  used  as  part 
of  tjench  marking  analysis,  becomes  a  baseline  for 
the  compliance  officer  and  other  managers  to  judge 
the  Medicare+Choice  organization's  progress  in 
reducing  or  eliminating  potential  areas  of 
voilnerability.  Medicare+Choice  organizations 
should  track  statistical  data  on  utilization  review 
and  quality  data  based  on  customer  satisfaction  and 
renewal  data.  This  will  facilitate  identification  of 
problem  areas  and  elimination  of  potential  areas  of 
abusive  or  fraudulent  conduct. 

®*  Prompt  steps  to  correct  the  problem  include 
contacting  the  appropriate  provider  in  situations 
where  the  provider's  actions  contributed  to  the 
problem. 

«=  In  addition,  when  appropriate,  as  referenced  in 
section  G.  below,  reports  of  fraud  or  systemic 
problems  should  also  be  made  to  the  appropriate 
Government  authority. 
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disciplinary  actions.^**  This  process  will 
verify  actual  conformance  by  all 
dopartments  with  the  tompliance 
program.  Such  reviews  may  support  a 
determination  that  appropriate  records 
have  been  created  and  maintained  to 
document  the  implementation  of  an 
effective  program. 

The  reviewers  involved  in  any  audits 
should: 

•  Possess  the  qualifications  and 
experience  necessary'  to  adequatelv 
identify-  potential  issues  with  the  subject 
matter  to  be  reviewed; 

•  Be  independent  of  the  specific 
functional  area  examined: 

•  Have  access  to  existing  audit 
resources,  relevant  personnel  and  all 
relevant  areas  of  operation: 

•  Present  written  evaluati\'e  reports 
on  compliance  activities  to  the  CEO. 
governing  body  members  of  the 
compliance  committee  on  a  regular 
basis,  but  not  less  than  annually:  and 

•  Specifically  identify'  areas  where 
corrective  actions  are  needed. 

In  the  Medicare+Choice  context,  a 
variety  of  different  methods  will  be 
necessarv'  to  adequatelv  monitor  and 
evaluate  the  ongoing  operations  of  the 
Medicare+Choice  organization.  In 
general,  the  OIG  recommends  the  use  of 
techniques  such  as  on-site  visits. 
questionnaires  (for  providers,  enrollees 
and  employees),  and  trend  analyses,  to 
name  just  several.""  Because  the 
auditing  and  monitoring  function  is 
very  different  and  much  more  complex 
in  the  managed  care  context  than  in  anv 
other  spompnt  of  thp  health  rarp 
industry,  we  have  provided  additional 
guidance  on  the  methods  to  be  used  in 
evaluating  selected  risk  areas 

1.  Marketing/Enrollment/ 
Diseenrollment 

Developing  a  system  for  e\aluating 
the  compliance  of  the  marketing, 
enrollment  and  disenrollment  functions 
of  a  Medicare+Choice  organization 
requires  innovative  techniques.  Each 
Medicare+Choice  organization  will  have 
to  develop  an  individualized  method  as 
to  how  to  obtain  this  data.  Some  of  the 
methods  that  the  OIG  suggests  include: 
using  secret  shoppers:  surveying''*' 


'""  One.  way  to  assess  the  knowledge,  awareness 
and  perceptions  of  the  Medicare+Choice 
oroanizalion's  staff  is  through  the  use  of  a  validated 
survey  instrument  {e.g..  employee  questionnaires, 
interviews  or  focus  groups). 

"'  Medicare+Choice  organizations  may  want  to 
consult  HCFA's  Contractor  Performance  Monitoring 
System  Manual  to  get  additional  ideas  for 
monitoring  methods.  In  addition,  organizations  may 
want  to  consult  the  O.^.S  website  for  information  on 
conducting  audits,  including  information  on 
statistical  sampHng  (RAT-ST.AlTS).  See  note  10. 

""  Medicare+Choice  organizations  may  be  able  to 
use  response  data  from  already  existing  surveys. 


current  enrollees; ""  and  conducting  exit 
interviews  with  former  enrollees 
(particularly  those  that  diseru-olled  just 
prior  to  obtaining  an  expensive  service) 
on  their  experience  with  the 
Medicare+Choice  marketing  and 
enrollment  process.  Once  this  data  is 
collected,  it  must  be  maintained  in  a 
format  that  can  be  accessed  readily. 

In  an  effort  to  integrate  the  monitoring 
function  with  its  training  function,  a 
Medicare+Choice  organization  mav 
wish  to  test  its  marketing  staff  on  their 
knowledge  of  the  company's  policies 
and  procedures,  as  well  as  the  Federal 
and  State  statutes  that  govern  the 
marketing  process.  This  assessment  can 
be  developed  using  many  formats.  Many 
companies  have  customized  interactive 
software  to  test  employees'  knowledge 
of  relevant  policies  and  procedures.  It 
may  also  be  formulated  in  the 
traditional  written  version. 

Methods  used  to  monitor  marketing 
agents  include  the  analysis  of 
disenrollment  data  to  identify  marketing 
agents  with  high  and  low  percentages  of 
member  disenrollments  within  a  set 
number  of  days  [e.g.,  90  days).  In 
addition,  Medicare+Choice 
organizations  mav  want  to  establish 
enrollment  verificatitjn  systems 
requiring  that  a  different  individual 
from  the  sales  agent  meet  with 
beneficiaries  who  have  applied  for 
enrollment  to  ensure  that  thev 
understand  restrictions  of  the  plan,  such 
as  the  lock-in  provision. 

Finally,  it  is  essential  for  all 
marketin"  materials  to  be  reviewed  by 
an  independent  and  competent 
reviewer,  such  as  an  individual  in  the 
general  counsel's  office,  to  ensure  that 
they  do  not  mislead,  confuse  or 
misrepresent  an\  aspect  of  the  plan. 
Similarly,  a  Medicare+Choice 
organization  may  want  to  consider 
having  the  materials  examined  by 
individuals  familiar  with  the  claims 
proc:essing  department  and  utilization 
review  office  for  consistency  with  the 
policies,  procedures  and  practices  of 
these  departments. 

2.  l.'nderutilization  and  Quality  of  Care 

Procedures  for  tracking  and  reporting 
utilization  re\iew  data  are  vital  to  the 
success  of  any  compliance  endeavor. 
Medicare+Choice  organizations  should 
periodically  review  the  service  areas 


such  as  from  the  Health  of  Seniors  survey  (HEDIS) 
and  for  certain  organizations,  the  mandatory 
disenrollment  surv'eys  required  under  PIP. 

'"It  should  be  noted,  while  this  method  may  be 
less  expensive,  it  may  not  provide  unbiased  data, 
particularly  in  the  area  of  selective  marketing.  In 
fact,  in  the  selective  marketing  area,  the  data  may 
be  skewed  significantly  in  favor  of  the 
Medicare+Choice  organization. 


that  are  part  of  the  Medicare+Choice 
organization  to  ensure  that  enrollees  are 
receiving  adequate  access  to  care.  In 
reviewing  service  areas, 
Medicare+Choice  organizations  should 
collect  data  on  a  variety  of  topics, 
including  the  number  of  primary  care 
physicians  in  the  service  area,  the 
number  and  type  of  specialists  in  the 
service  area,  the  waiting  time  for 
appointments,  the  telephone  access  to 
the  Medicare+Choice  organization,  rates 
of  denial  of  emergency  services  claims 
and  the  problems  associated  with  the 
coordination  of  care.  All  of  this  data 
should  be  maintained  in  a  database  in 
a  format  that  can  be  used  to  generate 
statistical  data  and  analysis. 

Medicare+Choice  organizations 
should  ensure  that  there  are  adequate 
systems  in  place  to  monitor 
underutilization  and  inappropriate 
denials.  Such  procedures  include 
collecting  data  on  utilization  patterns 
and  detecting  aberrant  patterns.  This 
data  should  be  checked  against 
utilization  rates  in  the  industry.  This 
function  could  be  performed  by  a 
medical  affairs  department  that  is 
responsible  for  regular  review  of  claims, 
the  payment  system,  encounter  data  and 
medical  record  review  to  assess  the 
degree  to  which  care  is  under  (or  over) 
utilized. 

Similarly,  the  Medicare+Choice 
organization  should  survey  its  enrollees 
on  utilization  patterns  and  whether  they 
felt  they  were  subjected  to  inadequate 
health  care  services,  inappropriate 
denials,  type  of  practitioner  providing 
treatment  and  whether  a  beneficiary's 
request  for  another  provider  was  denied 
or  approved.  Such  survey  results  should 
be  reviewed  and  investigated,  when 
appropriate.  Generally,  these  may  be 
skewed  in  favor  of  the  Medicare+Choice 
organization  if  the  enrollees  are  current 
members.  Presumably,  if  an  enrollee 
was  truly  dissatisfied  with  the 
Medicare+Choice  organization's  attitude 
toward  enrollee  rights,  the  enrollee 
would  have  disenroUed  from  the  plan. 
As  a  result,  a  Medicare+Choice 
organization  should  evaluate  both 
current  enrollee  satisfaction  surveys  and 
exit  interview  surveys  of  former 
enrollees.  ^ 

Medicare+Choice  organizations  have 
a  good  source  of  information  regarding 
utilization  issues,  simply  by  tracking  the 
type  of  appeals  and  grievances  they 
receive  from  beneficiaries.  This 
information  should  be  tracked  in  a 
database  that  can  be  easily  accessed  by 
type  of  grievance  or  appeal  and  results. 
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3.  Data  Collection  and  Submission 

Processes 

Given  the  importance  of  the 
enrollment,  encounter  and  ACR  data. 
the  Medicare-Choice  organization 
should  develop  ways  to  audit  this 
information  to  assure  its  accuracy, 
completeness  and  truthfulness,  on  best 
knowledge,  information  and  belief.  As 
indicated  earlier,  such  methods  would 
ordinarily  include  sample  audits  and 
spot  checks  of  the  system.  These 
activities  should  be  facilitated  by  the 
fact  that  HCFA  requires 
Medicare+Choice  organizations  to  detail 
in  their  contractual  relationships  with 
providers  the  access  that  they  will  need 
to  the  provider's  medical  record 
documentation. 

4.  Anti-Kickback  and  Other 
Inducements 

Medicare+Choice  organizations 
should  periodically  review  their 
contractual  documents  and  discussions 
with  providers  to  ensure  that 
"swapping"  is  not  occurring.  In 
addition,  contracts  with  marketing 
personnel  should  be  reviewed  by  legal 
counsel  to  be  sure  they  do  not  violate 
the  anti-kickback  statute  and  other 
applicable  statutes  and  regulations. 

F  Enforcing  Standards  Through  Well- 
Publicized  Disciplinary-  Guidelines  and 
Policies  Regarding  Dealings  With 
Ineligible  Persons 

The  OIG  rec:ommends  that  all 
Medicare  +Choice  organizations' 
compliance  programs  include  several 
kev  policies  in  the  area  of  personnel/ 
human  res(jurces.  The  first  deals  with 
the  establishment,  and  consistent 
application  of.  appropriate  disciplinary 
policies  to  deal  with  improper  conduct 
and  the  second  deals  with  the 
employment  of  certain  ineligible 
individuals 

1.  Consistent  Enforcement  of 
Disciplinary  Policies 

An  effective  compliance  program 
should  include  guidance  regarding 
disciplinary  action  for  all  employees 
who  have  failed  to  comply  with  the 
Medicare+Choice  organization's 
standards  of  conduct,  policies  and 
procedures.  Federal  health  care  program 
requirements,  or  Federal  and  State  laws, 
or  those  who  have  otherwise  engaged  in 
wrongdoing.  It  is  vital  to  publish  and 
disseminate  the  range  of  possible 
disciplinar\'  actions  for  improper 
c:onduct  and  to  educate  officers  and 
other  staff  regarding  these  standards. 
Emplovees  should  be  advised  that 
disciplinary  action  may  be  appropriate 
where  a  responsible  employee's  failure 
to  detect  a  violation  is  attributable  to  his 


or  her  negligence  or  reckless  conduct. 
The  sanctions  could  range  from  oral 
warnings  to  suspension,  termination  or 
other  sanctions,  as  appropriate.  While 
each  situation  must  be  considered  on  a 
case-by-case  basis  to  determine  the 
appropriate  sanction,  intentional  or 
reckless  noncompliance  should  subject 
transgressors  to  significant  sanctions. 

The  written  standards  of  conduct 
should  elaborate  on  the  procedures  for 
handling  disciplinary  problems  and 
identify  who  will  be  responsible  for 
taking  appropriate  action.  For  example, 
while  disciplinary  actions  can  be 
handled  by  department  managers, 
others  may  have  to  be  resolved  by  a 
more  senior  official  of  the  organization. 
Personnel  should  be  advised  by  the 
organization  that  disciplinary  action 
will  be  taken  on  a  fair  and  equitable 
basis,  that  is,  all  levels  of  employees 
should  be  subject  to  similar  disciplinary 
action  for  the  commission  of  similar 
offenses.  Managers  and  supervisors 
should  be  held  accountable  to 
implement  the  disciplinary  policy 
consistently  so  that  the  policy  will  have 
the  required  deterrent  effect. 

2.  Employment  of.  and  Contracting 
With,  Ineligible  Persons 

All  Medicare+Choice  organizations 
should  use  care  when  delegating 
substantial  discretionary  authority  to 
make  decisions  that  may  involve 
compliance  with  the  law  or  compliance 
oversight.  In  particular,  the  organization 
should  ensure  that  it  does  not  delegate 
such  responsibilities  to  individuals  or 
entities  that  it  knows,  or  should  have 
known,  have  a  propensity  to  engage  in 
inappropriate  or  improper  conduct. 
Pursuant  to  the  compliance  program,  a 
Medicare+Choice  organization's  policies 
should  prohibit  the  hiring  of.  or  entering 
into,  contracts  with  individuals  or 
entities  who  have  been  recently 
convicted  of  a  criminal  offense  related 
to  health  care  or  who  are  listed  as 
debarred,  excluded  or  otherwise 
ineligible  for  participation  in  Federal 
health  care  programs.'""  The  policies 
should  require  the  Medicare+Choice 
organization  to  utilize  Government 
resources  to  determine  whether  such 
individuals  or  entities  are  debarred  or 
excluded.  These  resources  should  be 
used  for  both  potential  employees  (as 
part  of  the  employment  application 
process,  which  should  also  include  a 
reasonable  and  prudent  background 
investigation),  and  should  be  used  to 


periodically  check  existing  employees 
and  contractors. 

Lists  of  debarred  and  excluded 
individuals  and  entities  are  currently 
maintained  by  both  the  OIG  and  the 
General  Services  Administration.'"'  By 
approximately  )anuary  2000.  the 
Healthcare  Integritv  Protection  Data 
Bank  (HIPDB)  willbe  available  to 
Medicare-»-Choice  organizations  (for  a 
nominal  fee)  to  use  in  conducting  these 
checks  on  employees  and  contractors. '"^ 
The  HIPDB  is  an  electronic  data 
collection  program  that  will  collect, 
store  and  disseminate  reports  on 
practitioners,  providers  and  suppliers 
that  have  been  the  subject  of  health  care 
related  final  adverse  actions  in  criminal, 
civil  and  administrative  proceedings. 
The  final  adverse  actions  to  be  reported 
to  the  HIPDB  include  criminal 
convictions  or  civil  judgments  related  to 
the  delivery  of  health  care,  actions  by 
Federal  or  State  agencies  responsible  for 
licensing  or  certification  of  health  care 
providers,  suppliers  and  practitioners, 
exclusions  from  Federal  or  State  health 
care  programs,  and  certain  final  adverse 
actions  taken  by  health  plans.'"' 
Pending  the  resolution  of  any  known 
criminal  charges  or  proposed  debarment 
or  exclusion,  the  OIG  recommends  that 
such  individuals  should  be  removed 
from  direct  responsibilitv  for.  or 
involvement  in.  any  Federal  health  care 
program.  If  labor  agreements  make  such 
removal  legally  impermissible,  the  OIG 
recommends  that  the  individual  be 
closely  supervised  in  all  aspects  of  his 
or  her  duties  that  relate  to  Federal 
health  care  programs.  If  the  resolution  of 
the  matter  results  in  conviction, 
debarment  or  exclusion  of  a  current 
employee  or  contractor,  then  the 
Medicare+Choice  organization  must  not 
continue  to  employ  or  contract  with 
such  individual  for  the  provision  of 
health  care,  utilization  review,  medical 
social  work  or  administrative 
ser\'ices.'"'' 

G.  Responding  to  Detected  Offenses, 
Developing  Corrective  Action  Initiatives, 
and  Reporting  to  Government 
Authorities 

Violations  of  the  Medicare-t-Choice 
organization's  compliance  program, 
failures  to  comply  with  applicable 


""  Prospective  employees  who  have  been 
officially  reinstated  into  the  Medicare  and  Medicaid 
programs  by  the  OIG  may  be  considered  for 
employment  upon  proof  of  such  reinstatement. 


""OIG's  List  of  Excluded  Individuals/Entities  is 
available  on  the  Internet  at  http://www.hhs.gov/oig/ 
and  the  GSA  list  of  debarred  contractors  is  available 
on  the  Internet  at  http://ww\v.arnet.gov/epls. 

">2  42U.S,C.  1320a-7e. 

">3  Note  that  agencies  and  health  plans  are 
required  by  HIPAA  to  report  to  the  HIPDB.  Failure 
by  a  hnaltli  plan  to  make  the  mandated  reports  to 
the  HIFDB  may  result  in  CMPs  being  assessed 
against  the  health  plan,  pursuant  to  42  U.S.C. 
1320a-7e(b)(6). 

"M  42  CFR  422.752(a)(8). 
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106  42  CFR 
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Federal  or  State  law,  rules  and  program 
instruction.s  and  other  tvpes  of 
misconduct  may  threaten  a 
Medicare+Choice  organization's  status 
as  a  reliable,  honest  and  trustworthy 
company.  Detected  but  uncorrected 
misconduct  can  seriouslv  endanger  the 
mission,  reputation  and  legal  status  of 
the  organization.  Consequently,  it  is 
important  that  the  chief  compliance 
officer  or  other  management  officials 
promptly  investigate  and  take 
appropriate  action  with  respect  to  an\ 
reports  or  reasonable  indications  of 
suspected  noncompliance.'-""' 

Pending  issuance  of  final  HCFA 
regulations  ''"^  regarding  the  obligations 
of  a  Medicare+Choice  organizations  to 
report  misconduct,  the  OIG 
recommends  that  the  following 
procedures  be  followed  when  a 
Medicare+Choice  organization  discovers 
from  any  source  evidence  of  misconduct 
related  to  payment  or  delivery  of  health 
care  items  or  services  under  the 
Medicare+Choice  contract.  First,  the 
Medicare+Choice  organization  should 
conduct  a  timely,  reasonable  inquiry 
into  the  misconduct.  Second,  if  after 
reasonable  inquiry,  the  organization  has 
determined  that  the  misconduct  may 
violate  criminal,  civil  or  administrative 
law,  it  should  report  the  existence  of  the 
misconduct  promptly  to  the  appropriate 
Government  authority  '''■"  within  a 
reasonable  period,  but  not  more  than  60 
days  '""  after  a  determination  that  a 
violation  mav  have  occurred  '""  When 


"J'  Insfanr.fis  nf  nnn-rnmplianrp  must  bo 
determined  on  a  case-by-case  basis.  The  existence, 
nr  amount,  of  a  monetary  loss  to  a  health  care 
program  is  not  solely  determinative  of  whether  or 
not  the  conduct  should  be  investigated  and  reported 
■  to  governmental  authorities.  In  fact,  there  may  be 
instances  where  there  is  no  readily  identifiable 
monetary  loss  at  all,  but  corrective  action  and 
reporting  are  still  necessary  to  protect  the  integrity 
of  the  applicable  program  and  its  beneficiaries. 

106  42  CFR  422. 501(b)(vi). 

'"'For  example,  if  the  potential  violation  relates 
to  federal  criminal  law.  the  Civil  False  Claims  Act. 
the  civil  money  penalty  authorities  (primarilv 
under  sections  1128A  and  1857  of  the  Social 
Security  Act)  and  related  statutes  administered  by 
the  HHS/OIG.  the  report  must  be  made  to  that 
office. 

108  while  the  OIG  recommends  reporting  in  60 
days,  the  organization  must  report  within  30  days 
in  order  to  attempt  to  obtain  favorable  treatment 
under  the  Civil  False  Claims  Act.  See  note  6.  In 
addition,  reporting  such  conduct  may  be  considered 
a  mitigating  factor  by  the  OIG  in  determining 
administrative  sanctions  (e.g.,  penalties, 
assessments  and  exclusion),  if  the  reporting 
company  becomes  the  subject  of  an  OIG 
investigation.  See  62  FR  67392  (12/24/97). 

'o^The  OIG  believes  that  some  potential 
violations  may  be  so  serious  that  they  warrant 
immediate  notification  to  Government  authorities, 
prior  to,  or  simultaneous  with,  commencing  an 
internal  inquiry.  Examples  of  such  situations 
include  instances  when  the  misconduct:  (1)  Is  a 
clear  violation  of  civil  fraud  or  criminal  law;  (2)  has 
a  significant  adverse  effect  on  the  quality  of  care 


reporting  potential  violations  to  the 
Government,  a  Medicare+Choice 
organization  should  provide  all 
evidence  relevant  to  the  potential 
violation,  including  the  impact  of  the 
potential  violation  on  beneficiaries  and 
any  potential  cost  impact.  Finally,  the 
Medicare+Choice  organization  should 
initiate  and  implement  appropriate 
corrective  actions,  e.g.,  repayment  of 
overpayments,  disciplinary  actions  and 
modifications  of  procedures  to  ensure 
the  problem  does  not  recur. 

Failure  to  notify  HCFA  of  an 
overpayment  within  a  reasonable  period 
of  time  could  be  interpreted  as  an 
intentional  attempt  to  conceal  the 
overpayment  from  the  Government, 
thereby  establishing  an  independent 
basis  for  a  criminal  violation  with 
respect  to  the  Medicare+Choice 
organization,  as  well  as  any  individuals 
who  may  have  been  involved,""  For 
this  reason,  Medicare+Choice 
compliance  programs  should  ensure 
that  overpayments  are  identified  quickly 
and  promptly  return  overpa\'ments 
obtained  from  Medicare  or  other  Federal 
health  care  programs. 

The  OIG  recommends  that 
Medicare-^Choice  organizations 
consider  the  following  guidance  as  they 
structure  internal  inquiries.  Depending 
upon  the  nature  of  the  alleged 
violations,  an  internal  inquiry  will 
probably  include  inter\-iews  and  a 
review  of  relevant  documents. 
Medicare+Choice  organizations  should 
consider  engaging  outside  counsel, 
auditors  or  health  care  experts  to  assist 
in  an  inquiry.  Records  of  the  inquiry 
should  contain  documentation  of  the 
alleged  violation,  a  description  of  the 
process  (including  the  objectivity  of  the 
in\'estigators  and  methodologies 
utilized],  copies  of  inteniew  notes  and 
key  documents,  a  log  of  the  witnesses 
interviewed  and  the  documents 
reviewed,  and  the  results  of  the 
investigation,  e.g..  any  disciplinary 
action  taken  and  any  corrective  action 
implemented.  Although  any  action 
taken  as  the  result  of  an  inquiry  will 
necessarily  vary  depending  upon  the 
Medicare+Choice  organization  and  the 
situation,  Medicare+Choice 
organizations  should  strive  for  some 
consistency  by  utilizing  sound  practices 
and  disciplinary  protocols.  Further, 
after  a  reasonable  period,  the 
compliance  officer  should  review  the 
circumstances  that  formed  the  basis  for 


provided  to  program  beneficiaries  (in  addition  to 
any  other  legal  obligations  regarding  quality  of 
care);  or  (3)  indicates  evidence  of  a  systemic  failure 
to  comply  with  applicable  laws  or  an  existing 
corporate  integrity  agreement,  regardless  of  the 
financial  impact  on  Federal  health  care  programs. 
"<'42U.S,C.  1320a-7b(a)(3). 


the  inquiry  to  determine  whether 
similar  problems  have  been  uncovered 
or  modifications  of  the  compliance 
program  are  necessary  to  prevent  and 
detect  other  inappropriate  conduct  or 
violations. 

If  an  inquiry  of  an  alleged  violation  is 
undertaken  and  the  compliance  officer 
believes  the  integrity  of  the  inquiry  may 
be  at  stake  because  of  the  presence  of 
employees  under  investigation,  those 
subjects  should  be  removed  from  their 
current  work  activity  until  the  inquiry  is 
completed  (unless  an  internal  or 
Goverrunent-led  imdercover  operation 
known  to  the  Medicare+Choice 
organization  is  in  effect).  In  addition, 
the  compliance  officer  should  take 
appropriate  steps  to  secure  or  prevent 
the  destruction  of  documents  or  other 
evidence  relevant  to  the  inquiry.  If  the 
Medicare+Choice  organization 
determines  disciplinary  action  is 
warranted,  it  should  be  prompt  and 
imposed  in  accordance  with  the 
organization's  written  standards  of 
disciplinary  action. 

ni.  Conclusion 

Through  this  document,  the  OIG  has 
attempted  to  provide  a  foimdation  for 
the  development  of  effective  and 
comprehensive  Medicare+Choice 
compliance  programs.  These  principles 
can  also  be  used  by  entities  to  develop 
compliance  programs  applicable  to 
other  Federal  and  health  care  prograims, 
as  well  as  for  their  private  lines  of 
business.  As  previously  stated,  however, 
each  program  must  be  tailored  to  fit  the 
needs  and  resources  of  an  individual 
organization,  depending  upon  its 
particular  corporate  structure,  mission 
and  employee  composition.  The 
statutes,  regulations  and  guidelines  of 
the  Federal  and  State  health  insurance 
programs,  as  well  as  the  policies  and 
procedures  of  the  private  health  plans, 
should  be  integrated  into  every 
Medicare+Choice  organization's 
compliance  program. 

The  OIG  recognizes  that  the  health 
care  industry,  which  reaches  millions  of 
beneficiaries  and  expends  about  a 
trillion  dollars  annually,  is  constantly 
evolving.  In  no  area  of  the  industry  is 
this  more  evident  than  in  the  growing 
area  of  managed  care,  particularly 
Medicare  managed  care  As  a  result,  the 
time  is  right  for  Medicare+Choice 
organizations  to  implement  strong, 
voluntary  compliance  programs. 
Compliance  is  a  dynamic  process  that 
helps  to  ensure  Medicare+Choice 
organizations  are  better  able  to  fulfill 
their  commitment  to  ethical  behavior 
and  to  meet  the  changes  and  challenges 
being  imposed  upon  them  by  the 
Congress  and  private  insurers.  It  is 
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OIG's  hope  that  voluntarih  created 
compliance  programs  vv  ill  enable 
Medicare-t-Choice  organizations  to  meet 
their  goal  of  providing  efficient  and 
qualitv  health  t:are  and.  at  the  same 
time,  substantially  reducing  fraud, 
waste  and  abuse, 

UHlf'.l    \.iv.'mher  5.  1999. 
June  Gihbs  Brown. 
Inspector  General. 
|FR  Dor,  9c;-2qR;i2  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4150-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory-  Committee  Act,  as 
amended  (5  LJ.S.C,  Appendix  2),  notice 
is  herehv  given  of  the  following 
meetings. 

The  meetuigs  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  .i52b(c)(6).  Title  5  U.S.C. 
as  amended  The  grant  applications  and 
the  distaissions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  c(mcerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
Comparative  Medicine  Review  Committee. 

Date:  November  17,  1999. 

Time:  2  p.m.  to  Adjournment, 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Drive.  Suite  6018, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person;  D.G.  Patel,  PhD,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health.  Bethesda.  MD 
20892,  301-435-0824, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine  Review  Committee. 

Date:  November  18,  1999, 

Time:  2  p.m.  to  Adjournment, 
\i>enda:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Drive.  Suite  6018, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call), 

Contact  Person:  D.G.  Patel.  PhD,  Scientific 
Review  Administrator,  Office  of  Review, 


National  Center  for  Re.search  Resources, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  301^35-0824. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research  93.333: 
93.371,  biomedical  Technology;  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health,  (HHS)), 

Dated:  November  4,  1999. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  99-29642  Filed  11-12-99;  8:45  am] 
BILUNG  COOE  4140-01-M    ■ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Naional  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U,S,C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  and  Human  Development  Special 
Emphasis  Panel,  UIO  Research  Grant 
Application  Review. 

Date:  December  8-10,  1999, 

Time:  8:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  American  Inn  of  Bethesda,  8130 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientific  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,(301)435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93,864. 
Population  Research:  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  November  4,  1999. 
Anna  Snouffer, 

Aciini,'  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Dor.  99-29636  Filed  11-12-99;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U,S,C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.5.52b(c)(4)  and  552b(c)(6),  Title  5  U,S,C., 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy, 

.Vomt'  of  Committee:  National  Institute  of 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  December  2,  1999. 

Time:  10:30  a,m,  to  2:30  p,m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South.  Room  400C. 
6120  Executive  Blvd  ,  Rockville.  MD  20852. 
(Telephone  Conference  Call). 

Contort  Person:  .Melissa  Stick.  Phd,  Mph, 
Scientific  Review  .Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NIDCD/NIH,  6120  Executive  Blvd.. 
Bethesda,  MD  20892,  301-496-868,^, 

.Xanip  of  Committee:  National  Institute  of 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel. 

Date:  December  7,  1999. 

Time:  10:00  a,m,  to  12:30  p.m. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  South.  Room  400C. 
6120  Executive  Blvd..  Rockville,  MD  20852. 
(Telephone  Conference  Call), 

Contact  Person:  Craig  A.  Jordan.  Phd, 
Chief.  Scientific  Review  Brancli.  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
400C.  Bethesda,  MD  20892-7180.  301-496- 
8683. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos,  93.173,  Biological  Researr:h 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 
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Dated:  November  4,  1999. 
.\nna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
'FR  Do( .  99-296,37  Filed  11-12-99:  8:45  ami 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pur'^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors  NIAD. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6).  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vame  of  Commiiiee:  Board  of  Scientific 
Counselors.  NIAID. 

Date:  December  6-8.  1999. 

Time:  December  6.  1999,  8  a.m.  to 
adjournment 

Agenda:  To  review  and  evaluate  the  staff 
and  programs  of  the  Laboratory  of  Allergic 
Diseases;  Laboratory  of  Immunogenetics; 
Laboratory  of  Immunopathologv.  Molecular 
and  Cellular  Immunogenetics  Section;  and 
Structural  Biology  Section. 

Place:  Twinbrook  11  Conference  Room. 
12441  Parklawn  Drive.  Rockville.  MD  20852. 

Contact  Person  Thomas  I,  Kindt.  PhD. 
Director.  Division  of  Intramural  Research. 
National  Inst,  of  Allergy  &  Infectious 
Diseases.  Building  10.  Room  4.^31.  Bethesda 
MD  20892.  (301)  496-3006,  tk9c@nih.go\ 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiologv  and  Infectious  Diseases 
Research.  .National  Institutes  of  Health,  HHS) 

Dated:  November  4.  1999. 
Anna  Snouffer. 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc  99-29640  Filed  11-12-99;  8:45  am) 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  herebv  given  of  a  meeting  of  the  AIDS 
Research  Advisorv  Committee.  NIAID. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notif\'  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  AIDS  Research 
.advisory  Committee.  NIAID. 

Date:  February  18.  2000. 

time:  8:30  a.m.  to  5  p.m. 

Agenda:  The  Committee  will  provide 
advice  on  scientific  priorities,  policy,  and 
program  balance  at  the  Division  level.  The 
Committee  will  review  the  progress  and 
productivity  of  ongoing  efforts,  and  identify 
critical  gaps/obstacles  to  progress. 

Place:  Natcher  Building.  45  Center  Drive, 
Conference  Rooms  El'E2.  Bethesda,  MD 
20892. 

Contact  Person:  Rona  L.  Siskind,  Executive 
Secretary,  AIDS  Research  Advisory 
Committee,  Division  of  AIDS.  NIAID/NIH. 
Room  4139.  6700-B  Rockledge  Drive,  MSC 
7610,  Bethesda.  MD  20892-7601,  301-425- 
3732. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93  855.  Allef  \',  Immunoloffy, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  4.  1999. 
;\nna  SnoufFer. 

.\cting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
'FR  Doc  99-29641  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  Committee  Act.  as 
amended  (5  U.S.C.  .Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Molecular  Toxicology  of 
DNA  Adducts. 

Date:  November  9-11,  1999. 

Time:  November  9, 1999.  7  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Danfords  Inn,  25  East  Broadway, 
Port  Jefferson,  NY  11777. 

Time:  November  10,  1999.  8:30  a.m.  to  9 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Danfords  Inn,  25  East  Broadway, 
Port  Jefferson,  NY  11777. 

Time:  November  11,  1999,  8  a.m.  to  12 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Danfords  Iim,  25  East  Broadway. 
Port  Jefferson,  NY  11777. 

Contact  Person:  J.  Patrick  Mastin,  Phd; 
Scientific  Review  Administrator.  NIEHS,  P.O. 
Box  12233  MD  E24,  Research  Triangle  Park, 
NC  27709,  (919)  541-1446. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response 
Environmental    Health  Hazards;    93.114. 
Applied    Toxicological    Research    and 
Testing;  93.115.    Biometry  and 
Risk  Estimation — Health  Risks  from 
Environmental  Exposures;  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Re.search  and 
Education:  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences,  National  Institutes  of  Health,  HHS) 

Dated:  November  4, 1999. 
Anna  Snouffier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy, 
[FR  Doc.  99-29643  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  4140-C'-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


to 


61912 


Federal  Register/ Vol.  64,  No.  219/Monday,  November  15,  1999/Notices 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  I'.S.C,  as 
amended  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\ame  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date  December  6.  1999. 

Time  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Residence  inn  by  Marriott,  7335 
Wisconsin  Ave,  Bethesda.  MD  20814. 

Contact  Person:  Sheila  O'Malley,  Scientific 
Review  .Administrator,  Division  of 
Extramural  .\i  tivities.  National  Institute  of 
Mental  Health,  N!H,  Neuroscience  Center, 
6001  Executivf'  Eilvd,,  Room  6138,  MSC  9606, 
Bethesda,  MD  2(l8f)2-9606.  301-443-6470, 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos,  93.242,  Mental  Health  Research 
(Irants.  93  281,  Scientist  Development 
,\ward.  Scientist  Development  Award  for 
(Jhnicians,  and  Research  Scientist  Award; 
93  282.  Mental  Health  National  Research 
Service  .Awards  tor  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated  November  5,  1999. 
.\nna  Snouffer, 

Acting  Director,  Off  ice  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-29644  Filed  11-12-99;  8;45  am] 

BILLINa  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor}'  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(b)(4) 
and  552(b)(B).  Title  ,5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Instiute  of 
Mental  Health  Special  Emphasis  Panel. 


Date:  November  8,  1999. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvti.. 
Bethesda,  MD  20892,  (Telephone  C;onference 
Call). 

Contact  Person:  Asikiya  Walcourt.  Phd,, 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  6001  Executive 
Boulevard,  Room  6138,  MSC  9606.  Bethesda, 
MD  20892-9606,  301-443-6470 

This  notice  is  being  published  less  than  It 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  from 
Clinicians,  and  Research  Scientist  .Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  November  5,  1999. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-29645  Filed  11-12-99;  8;45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)f6).  Title  5  U.S.C, 
as  amended.  The  graat  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerci-al 
property  such  as  patentable  material. 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  Carcinogenicity  of  Drinking 
Water  Disinfection  By-Products  (R03). 

Date:  December  2.  1999. 

Time;  10  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  South  Campus,  Building 
101,  Conference  Room  C.  Research  Triangle 
Park.  NC  27709. 


Contact  Person  ].  Patrick  Mastin.  PhD, 
Scientific  Review  Administrator,  NIEHS,  P.O. 
Box  12233,  MD  EC-24,  Research  Triangle 
Park,  NC  27709.  (919)  541-1446, 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Growth  Factors  in  interstitial 
Pulmonary  Fibrosis. 

Date:  December  7.  1999, 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  300  Meredith 
Drive.  Durham.  NC  27713. 

Contact  Person:  Ethel  B,  lacksiin,  DDS, 
Chief,  Scientific  Review  Branch,  National 
Institute  of  Environmental  Health  Sciences, 
P,0.  Box  12233  MD  EC-24,  Research  Triangle 
Park.  NC  27709.  (919)  541-7826. 
(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.113,  Biologic:al  Response  to 
Environmental  Health  Hazards;  93,114, 
.Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93,142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93,143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Edur:ation;  93,894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences.  National 
Institutes  ot  Health,  HHS). 

Dated:  November  4.  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-29646  Filed  11-12-99;  8;45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.\'ame  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-7  14. 

Date:  November  10,  1999, 

Time:  2  P.M.  to  3  P.M. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch.  DEA.  NIDDK.  Natcher 
Building,  Room  6AS25F,  National  Institutes 
(if  Health,  Bethesda.  MD  20892-6600,  (301) 
T)  94-7  799. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  ORB  (II). 

Datp:  November  17-18,  1999. 

Time.- 8  P.M.  to  3  P.M. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Washington  Dulles  Airport, 
13869  Park  Center  Road.  Herndon.  VA  20171. 

Contact  Person:  Ned  Feder,  MD.  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
MDUK,  Natcher  Building.  Room  6AS25s, 
National  institutes  of  Health.  Bethesda,  MD 
20892.  (301)  594-«890. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB  2(J2)P. 

Date:  November  29-December  1,  1999. 

Time:7VM.  to  7  P.M. 

Agenda:  To  review  and  evaluate  grant 
.applications. 

Place:  Claremont  Resort  and  Spa.  41 
Tunnel  Road.  Berkeley,  CA  94705. 

Contact  Person:  Shan  S.  Wong.  PhD, 
.Scientific  Review  Administrator.  Review 
Branch.  DEA.  NIDDK.  Natcher  Building. 
Room  fi.-\S43H.  National  Institutes  of  Health. 
Bethesda.  MD  20892.  (301)  594-7797. 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  ZDKl  CRB  4  C:4 

Date:  December  3,  1999 

T/me;3  P.M.  to  4:30  P.M. 

Agenda:  To  review  and  evaluate  grant 
proposals. 

Place:  Natcher  Building.  45  Center  Drive. 
Room  6AS.25I.  Bethesda!  Maryland.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  William  E.  Elzinga.  PhD. 
Scientific  Review  .Administrator.  Review- 
Branch.  DEA.  NIDDK.  Natcher  Building 
Room  B.-\S25E.  National  Institutes  of  Health. 
Bethesda.  MD  20892-^5600.  (301)  594-8895 

Same  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel.  ZDKl-GRB-6  (1. 

Date:  December  6-7.  1999. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn.  8120  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Neal  A.  Muslo,  PhD, 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK.  Natcher  Building 
Room  6.-\S-.!7.A.  National  Institutes  of 


Health.  Bethesda,  MD  20892-6600,  (301) 
594-7798. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel,  ZDK1-GRB4-J1P. 

Date:  December  10.  1999. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Guest  Suites,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  William  E.  Elzinga,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building 
Room  6AS-37A,  National  Institutes  Of 
Health,  Bethesda,  MD  20892-6600.  (301) 
594-8895. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-5(JlP). 

Date:  December  15-17,  1999. 

Time:  7:30  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Charleston  Riverview, 
301  Savannah  Highway,  Charleston,  SC 
29407. 

Contact  Person:  Francisco  O.  Calvo,  PhD, 
Deputy  Chief,  Review  Branch,  DEA,  NIDDK, 
National  histitutes  of  Health.  Room  6AS37D, 
Bldg.  45,  Bethesda,  MD  20892,  301-594- 
8897. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.  HHS") 

Dated:  November  5,  1999. 
Anna  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-29647  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging:  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.552b(c)(4)  and  552(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discu.ssions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Contract 
Proposal  Concerning  the  Effects  of  Healthy 
Aging  on  a  Particular  Group  of  Persons 
Living  in  Iceland. 

Date:  November  15, 1999. 

r/me.ll  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  7201  Wisconsin  Ave.,  Suite  502C, 
MD  20891.  (Telephone  Conference  Call).  . 

Contact  Person:  Arthur  Schaerdel,  DVM, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Molecular 
Pathogenesis  of  Age-Dependent  CNS 
Degeneration. 

Date:  November  22-23,  1999. 

Time:  7  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Miyako,  1625  Post  Street, 
San  Francisco,  CA  94115. 

Contact  Person:  Louise  L.  HSU.  PhD, 
Scientific  Review  Administrator,  The 
Bethesda  Gateway  Building.  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892. 
(301)496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Contract 
Proposal  to  Maintain  a  Repository  for  Aging 
Cells. 

Date:  November  29,  1999. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Gateway  Building,  7201  Wisconsin 
Avenue,  Suite  2C212,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Arthur  Schaerdel,  DVM, 
Scientific  Review  Administrator.  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892. 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Protein 
Structure  and  Function  in  Aging  and  Related 
Diseases. 

Date:  December  8-10.  1999. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Gaithersburg.  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879. 

Contact  Person:  Paul  Lenz,  PhD,  Scientific 
Review  Administrator,  The  Bethesda 
Gateway  Building.  7201  Wisconsin  Avenue/ 
Suite  2C212,  Bethesda,  MD  20892,  (301)  496- 
9666. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research. 
National  Institutes  of  Health.  HHS) 


61914 


Federal  Register 'Vol.  64,  No.  219/Monday.  November  15.   1999/Notices 


Dated:  November  5,  1999. 
Anna  SnoufTer, 

Ai  ting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

'FR  HiK    t)')-2nn48  Filed  11-12-99:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases:  Notice 
of  Closed  Meetings 

F'ursudnt  to  section  10(d)  of  the 
FVdt^rdl  Advisory  rommittee  Act,  as 
cimt^nded  It  I    S C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  a(:corddnc;e  with  the 
provisitjns  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
ds  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  sec;rets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
in\  asion  of  personal  privacy. 

\ume  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  ZDKl  GRB-7  Jl  S. 

Date:  November  19.  1999.  • 

Time:  8:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Lakshmanan  Sankaran, 
Phd.  Scientific  Review  Administrator, 
Review  Branch.  DEA,  NIDDK,  Natcher 
Building  Room  6AS25F,  National  Institutes 
of  Health.  Bethesda,  MD  20892-6600.  (301) 
.594-7799. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidnev  Diseases 
Special  Emphasis  Panel,  ZDKl  GRB-4  J3  M. 

Date:  December  6,  1999. 

Time:  3:00  p.m.  to  4:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Room  6AS.25I,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  William  E.  Elzinga,  Phd, 
Scientific  Review  Administrator,  Review 
Brunch,  DEA,  NIDDK,  Natcher  Building 
Room  6AS-37.  National  Institutes  of  Health. 
Bethesda,  MD  20892-6600,  (301)  594-8895. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 


93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHSJ 

Dated:  November  5,  1999. 
Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-29649  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  22,  1999. 

Time:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Julian  L.  Azorlosa,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  3190. 
MSC  7848,  Bethesda,  MD  20892,  (301)  43,5- 
1507. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  1-4,  1999. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Stanford  Terrace  Inn,  531  Stanford 
Avenue,  Palo  Alto,  CA  94306. 

Contact  Person:  Nancy  Lamontagne,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4170, 
MSC  7806.  Bethesda,  MD  20892,  (301)  435- 
1726. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  VISE  Study 
Section. 


Date:  December  3,  1999. 

Time:  8:30  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn;  5520  Wisconsin 
Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Leonard  jakubczak.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5172, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3.  1999. 

Time:  11:00  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  .National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
M.SC  7852,  Bethesda.  MD  20892.  (301)  435- 
1169. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3.  1999. 

Timp:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  ]o  Peiham.  BA.  Scientific 
Review  Administrator,  Center  for  Scientific 
Review.  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  4106.  MSC  7814. 
Bethesda.  MD  20892.  (301)  43.5-1786. 

Name  uf  Commiltee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date;  December  .5-6.  1999. 

Time:  6:00  p.m.  to  5  p.m. 

Agenda:  To  review  and  evalute  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring.  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  ].  Terrell  Hoffeld,  PhD. 
DDS.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4116. 
MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1781. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306.  93.;i33,  Clinical  Research.  93.333, 
93.337.  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  November  4.  1999. 
.\nna  Snouffer. 

.•Ic/yna  Dirfitor.  Office  of  Federal  Advisory 
Comniitiff  Policy. 

|FR  Dor.  99-29639  Filed  11-12-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  L'.S.C;.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors  of  the 
Warren  Grant  Magnuson  Clinical 
Center. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(cK6).  Title  5  U.S.C.  as  amended 
for  with  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
Clinical  Center,  including  consideration 
of  personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearlv 
unw'arranted  invasion  of  personal 
privacy. 

Xame  of  Committee:  The  Board  of 
Scientific  Counselors  of  the  Warren  Grant 
Maoniison  Clinical  Center. 

Date:  December  13-14,  2000. 

Time:  8:30  a.m.  to  5  p.m, 

.■Vgenc/o:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Institutes  of  Health, 
Clinical  Center  Medical  Board  Room.  2Cllfi. 
9000  Rockville  Pike,  Bethesda,  MD  208iJ2. 

Contact  Person:  Uavid  K..  Henderson,  ML), 
Deputv  Director  for  Clinical  Care,  Office  of 
the  Director.  Clinical  Center,  National 
Institutes  of  Health.  Building  10,  Room, 
2C146,  Bethesda,  MD  20892,  301/402-0244. 

Dated:  November  4. 1999. 
-Anna  SnoufFer. 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

:FR  Dor  9q-2qfi.?8  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  414(M]1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Diagnostic  and  Therapeutic 
Methods  of  Detecting  and  Treating 
Cancers  of  Reproductive  Tissues" 

agency:  National  Institutes  of  Health, 
Public  Health  Ser\-ice,  DHHS, 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C,  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 


of  Health.  D<^pcirtment  of  Health  and 
Human  Servuf-   is  contemplating  the 
grant  of  an  ext;!u,si\e  world-wide  license 
to  the  U.S.  Patent  Application  60/ 
098.993.  entitled,  "Diagnostic  and 
Therapeutic  Methods  of  Detecting  and 
Treating  Cancers  of  Reproductive 
Tissues"  and  corresponding  foreign 
patent  applications  to  IDEC 
Pharmaceuticals.  Inc  of  San  Diego. 
California.  The  United  States  of  America 
is  an  assignee  of  the  patent  rights  in 
these  inventions  and  the  contemplated 
exclusive  license  may  be  limited  to  the 
use  of  P.-\GE-4  plasmid  DNA  and/or 
FAGE-4  protein  as  a  vaccine  to  produce 
an  immune  response  in  humans  to 
eliminate  PAGE-4  expressing  prostate 
cancer  cells. 

DATES:  Onlv  written  comments  and/or 
applications  for  a  license  which  are 
received  bv  NTH  on  or  before  January  14, 
2000. 

ADDRESSES:  Requests  for  copies  of  the 

patent  applications,  inquiries. 
comments  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  J.R.  Dixon,  Ph.D., 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Bfuilevard,  Suite  325,  Rockville, 
Marvland  20852-3804.  Telephone:  (301) 
496-7735  ext.  206:  Facsimile:  (301) 
402-0220.  E-Mail: 
DixonI@OD.NIH.GOV.  A  signed 
Confidentialitv  Agreement  will  be 
required  to  receive  copies  of  any  of  the 
patent  applications. 

Technology  Description 

PAGE-4  is  a  human  X-linkod  gene 
that  is  strongly  expressed  in  prostate 
and  prostate  cancer,  and  is  also 
expressed  in  other  male  and  female 
reproductive  tissue  (e.g.,  testis,  fallopian 
tube,  placenta,  uterus,  and  uterine 
cancer).  PAGE— 4  shows  similarity  with 
the  GAGE  protein  family,  but  it  diverges 
significantly  from  members  of  the 
family  so  that  it  appears  to  belong  to  a 
separate  family.  This,  and  the  existence 
of  another  gene,  PAGE-2.  that  share 
more  homology  with  PAGE— 4  than  with 
members  of  the  GAGE  family  indicates 
that  the  PAGE-4  protein  belongs  to  a 
separate  protein  familv. 

The  specific  detection  of  PAGE-4 
might  be  valuable  for  the  diagnosis  of 
prostate  and  testicular  tumors,  as  well 
as  uterine  tumors.  There  are  sufficient 
differences  between  P.*\GE-4  and  other 
members  of  the  PAGE  and  MAGE 
proteins  to  produce  specific  antibodies. 
Analyses  with  such  antibodies  are 
needed  to  confirm  by  immunohistology 
the  expression  specificity  that  is  seen  in 


database  and  mRNA  analyses,  and  to 
evaluate  whether  anti-PAGE  4 
immunotherapy  could  be  a  promising 
therapeutic  approach.  One  possibility  of 
eliminating  PAGE— 4  expressing  cells 
could  be  to  use  it  as  a  cancer  vaccine. 
Among  the  many  possible  approaches  to 
vaccination,  one  method  is  direct 
vaccination  with  plasmid  DNA.  In  fact, 
a  laboratory-  at  the  NIH  has  been  able  to 
obtain  good  expression  of  the  PAGE-4 
protein  with  mammalian  expression 
plasmids.  and  has  demonstrated  that 
DNA-immunization  with  such 
expression  constructs  leads  to  good 
immune  responses.  Hence,  this  method 
may  generate  anti-PAGE-4  responses, 
and  allow  one  to  analyze  if  "PAGE-4- 
vaccination"  can  eliminate  PAGE— 4 
expressing  cells,  as  a  therapeutic 
approach  towards  neoplasms  of  the 
prostate,  testis,  and  uterus. 

Prostate  Cancer 

Prostate  Cancer  is  a  disease  affecting 
approximately  1  million  men  in  the 
U.S.A..  with  an  annual  incidence  of 
around  300.000  and  approximately 
40.000  deaths  per  year.  Control  of 
primary  tiunor  by  surgical  resection 
and/or  radiation  has  proven  effective  in 
a  number  of  cases,  however,  metastatic 
spread,  primarily  to  the  bone,  especially 
at  late  hormone  independent  stages  of 
the  disease,  has  been  more  difficult  to 
control  and  monitor. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404,7  and  may  be 
limited  to  the  field  of  use  of  PAGE— 4 
plasmid  DNA  and/or  PAGE— 4  protein  as 
a  vaccine  to  produce  an  immune 
response  in  hiunans  to  eliminate  PAGE- 
4  expressing  prostate  cancer  cells.  The 
prospective  exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
NIH  receives  wTitten  evidence  and 
argument  that  establishes  that  the  grant 
of  the  exclusive  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S,C,  209  and  37  CFR  404.7. 

Applications  for  a  license  [i.e.. 
completed  "Application  for  License  to 
Public  Health  Ser\dce  Inventions")  filed 
in  response  to  this  notice  will  be  treated 
as  objections  to  the  grant  of  the 
contemplated  exclusive  license. 
Comments  and  objections  will  not  be 
made  available  for  public  inspection 
and,  to  the  extent  permitted  by  law.  will 
not  be  subject  to  disclosure  under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552. 
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Dated:  November  5.  1999. 
lack  Spie^^el, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 
'FR  Doc  t)0-2qfi3n  Filed  11-12-99;  8:45  am] 

BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Federal  Drug  Testing  Custody  and 
Control  Form 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice  of  proposed  revision. 

SUMMARY:  The  Department  of  Health  and 

Human  Services  (HHS)  establishes  the 
standards  for  Federal  workplace  drug 
testing  programs  under  authority  of 
Public:  Law  100-71  and  Executive  Order 
No   12564.  As  a  result  of  the  Executive 
Order  and  Public  Law.  HHS  published 
the  Mandatory'  Guidelines  for  Federal 
\Vorkplac:e  Drug  Testing  Programs  in  the 
Federal  Register  on  .April  11.  1988  (53 
FR  1 1979),  which  were  revised  on  June 
9.  1994  (59  FR  29908).  to  establish 
comprehensive  standards  for  all  aspects 
of  the  Federal  workplace  drug  testing 
program.  The  Mandatory  Guidelines 
require  all  urine  specimens  to  be 
collected  using  chain  of  custody 
procedures  tf)  document  the  integrity 
and  security  of  the  specimen  from  the 
time  of  collection  until  receipt  by  the 
laboratory.  To  ensure  uniformity  among 
all  Federal  agencv  workplace  drug 
testing  programs,  the  Mandatory 
Guidelines  require  agencies  to  use  an 
Office  of  Management  and  Budget 
(OMB)  apprrned  Federal  drug  testing 
custody  and  control  form  (Federal  CCF) 
for  their  programs.  Additionally,  the 
Department  of  Transportation  (DOT)  has 
required  its  regulated  industries  to  use 
the  Federal  f!C"F,  The  c  urrent  Federal 
CCF  has  been  approved  for  use  bv  OMB 
until  luly  31.  2000.  for  all  Federal 
agency  and  federally  regulated  drug 
testing  programs  whu;h  must  comply 
with  the  HHS  Mandatnrv  Guidelines. 
The  current  Federal  CCF  is  a  seven- 
part  form  that  consists  of  the  following 
copies:  Copy  1  (Original — Must 
Accompany  Specimen  to  Laboratory 
(White)),  Copy  2  (Sec:()nd  Original — 
.Must  Accompanv  Specimen  to 
Laboratory  (White)),  Copy  3  (Split 
Specimen — Must  .Accompany  Split 
Specimen  to  Laboratorv  (VVhite)),  Copy 
4  (Medical  Review  Officer  Copy  (Pink)), 
Copy  5  (Donor  Copy  (Green)),  Copy  6 
(Collector  Copy  (Yellow)),  and  Copy  7 
(Employer  Copy  (Blue)).  The  reverse 


side  of  copies  1,  2,  3,  4,  5,  and  6  have 
a  Paperwork  Reduction  Act  Notice 
statement,  the  reverse  side  of  Copy  5  has 
a  Privacy  Act  Statement  (for  Federal 
employees  only),  and  the  reverse  side  of 
Copy  7  has  instructions  for  completing 
the  CCF.  Additionally,  the  tamper- 
evident  specimen  bottle  seal(s)/label(s) 
are  attached  to  the  right  side  of  Copy  1. 

This  notice  provides  proposed 
changes  to  the  current  Federal  CCF.  It 
incorporates  changes  based  on  the  HHS 
and  DOT  experiences  during  the  past 
several  years  as  well  as  many  of  the 
recommendations  developed  by 
industry  representatives  (i.e.,  users  and 
suppliers  of  the  Federal  CCF)  at  two 
working  group  meetings  held  in  January 
and  March  1999.  The  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA)  believes  the 
proposed  changes  will  make  the  Federal 
CCF  easier  to  use  and  will  more 
accurately  reflect  the  collection  process 
and  how  results  are  reported  by  the  drug 
testing  laboratories.  The  proposed  form 
is  provided  in  Appendix  A. 
DATES:  Written  comments  on  the 
proposed  draft  should  be  submitted  by 
January  14,  2000. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Robert  L.  Stephenson  II, 
M.P.H.,  Director  (Acting),  Division  of 
Workplace  Programs.  CSAP,  5600 
Fishers  Lane,  Rockwall  II.  Suite  815, 
Rockville,  Maryland  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  F.  Vogl.  Ph.D..  Drug  Testing 
Section,  Division  of  Workplace 
Programs,  CSAP,  5600  Fishers  Lane, 
Rockwall  II.  Suite  815,  Rockville, 
Maryland  20857,  tel.  (301)  443-6014, 
fax  (301)  443-3031,  or  email: 
wrvogl@samhsa.gov. 

Discussion 

SAMHSA  is  proposing  the  following 
major  changes  to  the  Federal  CCF.  The 
first  major  change  is  to  make  the  revised 
Federal  CCF  a  six-part  form  by 
eliminating  the  split  specimen  copy 
(current  Copy  3).  Since  the  split 
specimen  copy  is  used  only  when  the 
split  specimen  is  tested  (i.e.,  less  than 
approximately  5  percent  of  split 
specimens  are  tested),  it  would  be  more 
efficient  to  have  the  second  laboratory 
report  the  split  specimen  test  result  on 
Copy  1.  For  those  instances  when  the 
split  specimen  is  tested,  the  primary 
laboratory  will  need  to  make  a 
photocopy  of  Copy  1  of  the  Federal  CCF 
and  send  it  along  with  the  split 
specimen  to  the  second  laboratory. 
Although  this  procedure  requires  the 
primary  laborator\'  to  make  a 
photocopy,  SAMHSA  believes  saving 
the  costs  for  printing  a  separate  split 


specimen  copy  for  each  Federal  CCF 
outweighs  the  costs  associated  with  the 
few  times  that  Copy  1  will  need  to  be 
photocopied  by  the  primary  laboratory, 
in  addition,  eliminating  the  split 
specimen  copy  will  help  make  the 
information  that  appears  on  later  pages 
more  legible. 

The  second  major  change  is  locating 
the  specimen  bottle  seal(s)/label(s)  on 
the  bottom  of  Copy  1  rather  than 
attaching  them  to  the  right  side  of  the 
form.  This  change  will  eliminate  the 
need  to  have  special  and  expensive 
wide  carriage  printers  and  equipment  to 
handle  the  automatic  processing  of  the 
Federal  CCF  and  will  standardize  the 
storage  and  handling  requirements  to 
match  those  for  other  documents.  We 
believe  this  change  will  increase  the 
number  of  suppliers  printing  the 
Federal  CCF.  will  reduce  the  cost  to 
print  the  Federal  CCF,  and  reduce  the 
cost  of  the  forms  for  the  user 

The  third  major  change  involves 
simplifying  the  chain  of  custody  step  by 
requiring  the  collector  to  only  sign  the 
form  once.  SAMHSA  believes  the 
current  requirement  for  the  collector  to 
sign  the  form  three  times  can  be 
replaced  by  using  one  signature  because 
the  certification  statement  signed  by  the 
collector  clearly  describes  that  the 
collector  had  possession  of  the 
specimen  from  the  time  collector 
received  the  specimen  from  the  donor 
until  the  collector  released  the  specimen 
for  shipment  to  the  laboratory. 

The  fourth  major  change  is  to  provide 
additional  choices  for  the  laboratory  to 
report  specimen  test  results.  The  current 
form  uses  "Test  Not  Performed"  to 
report  anything  other  than  a  negative  or 
positive  result.  SAMHSA  believes  it  is 
more  appropriate  to  provide  choices  on 
the  form  that  accurately  reflect  the 
handling  and  reporting  of  specimen  test 
results,  such  as.  invalid  result, 
adulterated,  substituted,  or  rejected  for 
testing. 

The  fifth  major  change  is  to  include 
a  new  step  on  Copy  1  to  allow  the 
secondary  laboratory  to  document  a 
result  for  the  split  specimen  (Bottle  B). 
This  change  ensures  that  the  primary 
specimen  and  split  specimen  laboratory 
test  results  are  recorded  on  the  same 
copy  that  is  provided  to  the  Medical 
Review  Officer  if  the  split  specimen  is 
tested. 

The  sixth  major  change  is  placing  the 
Medical  Review  Officer  steps  for  the 
primary  and  split  specimens  on  Copy  2. 
This  change  permits  the  MRO  to  record 
the  determination  for  both  the  primary 
specimen  and  the  split  specimen  (if 
tested)  on  the  same  copy  (Copy  2). 

Appendix  A  presents  the  required 
format  and  appearance  for  each  copy  of 
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the  Federal  CCF.  SAMHSA  recognizes 
that  suppliers  use  different  hardware 
and  software  to  print  forms  ami  minor 
differences  in  appearance  will  occur. 
For  example,  the  size  of  each  "check" 
box  appearing  on  the  form  may  be 
different,  the  font  sizes  and  stvles  used 
for  letters  may  be  different,  or  the 
"exact"  location  of  an  item  on  a  printed 
form  varies  slightly  from  the  location 
indicated  on  the  sample  provided  in 
Appendix  A.  These  minor  changes  in 
appearance  are  permitted  since  thev  do 
not  impact  on  the  required  format. 
Other  changes  permitted  on  the  printed 
copies  include  highlighting  data  entry/ 
information  fields  where  the  collector 
and  donor  would  be  providing 
information  and  using  combs/boxes 
(rather  than  a  single  line)  for  the  donor's 
SSN  to  facilitate  using  optical  readers 
for  transferring  that  information.  The 
colors  used  to  highlight  the  fields  mav 
be  different  for  different  fields,  but  must 
not  prevent  making  clear  photocopies  of 
the  information  that  is  printed  or 
handwritten  in  these  highlighted  fields. 
Other  required  information  [e.g..  the 
name  and  address  of  the  testing 
laboratory,  the  specimen  identification 
number  appearing  on  the  top  of  the  form 
and  on  the  specimen  bottle  seal(s)/ 
label(s))  may  be  printed  on  the  Federal 
CCF  during  the  original  printing  and 
assembly  process  or  added  by 
"overprinting"  the  six-part  printed  form 
after  it  is  assembled. 

A  detailed  discussion  of  other 
proposed  changes  is  as  follows: 

Copy  1  (Laboratory  Copy)  has  a  one 
inch  space  at  the  top  of  the  page 
reserved  for  the  title  of  the  form  (Federal 
Custody  and  Control  Form)  that  must  be 
printed  along  the  top  edge,  the  OMB 
Number  that  must  appear  in  the  upper 
right  hand  corner  (the  OMB  Number 
may  be  placed  vertical  or  horizontal), 
the  name  and  street  address  of  the 
laboratorv  that  will  receive  and  test  the 
specimen,  a  unique  preprinted 
specimen  identification  number  (it  may 
be  a  bar  code  with  an  associated  human 
readable  number  or  only  a  human 
readable  number),  space  for  the 
laboratory  to  assign  an  accession 
number  after  the  specimen  is  received, 
and  any  other  information  (e.g.. 
accounting)  the  laboratory  or  user  of  the 
form  may  want  to  document  on  the 
form.  There  are  no  restrictions  on  the 
font  size  used  for  the  information 
appearing  in  this  one  inch  space. 

Step  1  is  completed  by  the  collector 
or  employer  representative.  The 
employer  name  and  address,  the 
acronym  of  the  Federal  Agency  under 
which  the  specimen  is  being  collected 


and  tested  (e.g..  DOD.  DOI,  FRA,  FAA), 
and  the  KfRO  name  and  address  may  be 
preprinted  or  handwritten.  The  collector 
will  normally  enter  the  donor's  social 
security  number  after  verifying  the 
donor's  identity.  The  collector  also 
marks  the  appropriate  box  to  indicate 
the  reason  for  the  test  and  the 
appropriate  box  for  the  drug  tests  to  be 
performed.  The  collector  then  enters  the 
information  required  for  the  collection 
site.  This  step  is  essentially  the  same  as 
for  the  current  Federal  CCF  except  the 
collection  site  information  has  been 
moved  from  step  5  on  the  current  form 
to  step  1  on  this  proposed  form. 

Step  2  is  completed  bv  the  collector 
after  receiving  the  specimen  from  the 
donor  and  measuring  the  temperature  of 
the  specimen  As  on  the  current  form. 
this  step  requires  the  collector  to  mark 
the  appropriate  box  to  indicate  if  the 
temperature  of  the  specimen  was  within 
the  required  temperature  range;  but  also 
requires  the  collector  to  indicate 
whether  it  is  a  single  or  split  specimen 
collection,  to  indicate  if  no  specimen 
was  collected  and  why.  or  to  indicate  if 
it  was  an  observed  collection  and  whv 
S.-\MHSA  believes  the  additional 
information  is  needed  to  ensure  that  the 
collector  documents  why  a  specimen 
was  not  collected  or  the  reason  an 
observed  collection  was  conducted. 

Step  3,  as  on  the  current  form, 
instructs  the  collector  to  seal  the 
specimen  bottle(s),  have  the  donor 
initial  the  bottle  seal(s),  and  then 
instnict  the  donor  to  complete  step  5  on 
the  MRO  copv  (Copv  3).  This  is 
essentially  the  same  instruction  that 
appears  on  the  current  form. 

Step  4  is  a  totally  revised  chain  of 
custody  step  that  is  initiated  by  the 
collector  and  then  completed  by  the 
laboratory  after  the  specimen  is 
accessioned  by  the  laboratory.  This  step 
requires  the  collector  to  only  sign  the 
form  once  to  certif\-  that  the  specimen 
was  collected,  labeled,  sealed,  and 
released  for  shipment  to  the  laboratory 
in  accordance  with  Federal 
requirements.  S.\MHSA  believes  that 
one  collector  signature  is  sufficient  to 
document  the  chain  of  custody  from  the 
time  the  collector  receives  the  specimen 
from  the  donor  and  prepares  the 
specimen  bottlels)  and  Federal  CCF  for 
shipment  to  the  laboratory.  The 
collector  is  also  required  to  note  the 
time  of  the  collection,  the  date  of 
collection,  and  the  specific  name  of  the 
delivery  ser\'ice  to  whom  the  specimen 
is  released  for  shipment  to  the 
laboratory.  This  is  the  same  information 
that  is  required  on  the  current  Federal 
CCF,  but  tlie  format  has  changed.  Since 
there  is  no  requirement  for  couriers, 
express  carriers,  or  postal  service 


persormel  to  document  chain  of  custody 
for  the  specimens  during  transit  because 
they  do  not  have  access  to  the 
specimen(s)  or  the  Federal  CCF,  chain  of 
custody  annotations  resume  when  the 
shipping  container/package  is  opened 
and  an  individual  at  the  laboratorv'  has 
access  to  the  specimen  bottle(s)  and  the 
Federal  CCF.  We  consider  this 
individual  to  be  the  accessioner,  and  he 
or  she  is  required  to  document  the 
condition  of  the  primary  specimen 
bottle  seal,  sign  the  Federal  CCF,  print 
his/her  name,  the  date  the  specimen 
was  accessioned,  and  then  to  whom  the 
specimen  was  released.  The  entry  for 
the  "Specimen  Bottle(s)  Released  To" 
may  include  transfer  to  temporary 
storage  or  transfer  to  another  individual. 
After  this  transfer,  chain  of  custody  of 
the  specimen  bottle(sJ  is  documented  by 
the  laboratory  on  an  internal  chain  of 
custody  form. 

Step  5(a)  is  completed  by  the 
laboratory  to  document  the  test  results 
on  the  primary  specimen.  This  step  has 
been  expanded  compared  to  the  current 
Federal  CCF  to  allow  the  laboratory'  to 
more  easily  report  a  specimen  for  which 
there  may  have  been  an  invalid  result, 
the  specimen  was  adulterated  or 
substituted,  or  rejected  for  testing.  An 
additional  box  has  been  included  for  6- 
acetylmorphine  since  the  required 
testing  for  this  analyte  began  December 
1, 1998. 

Step  5(b)  has  been  added  for  reporting 
the  split  specimen  result  if  the  split 
specimen  is  tested.  This  new  step  gives 
the  secondarv'  laboratory  an  area  to 
report  the  result  for  the  split  specimen, 
a  line.to  indicate  the  laboratory's  name 
and  address,  a  certification  statement, 
and  a  space  for  the  secondary 
laboratory's  certifying  scientist  to  sign 
and  date  the  form. 

The  bottom  area  of  copy  1  is  reserved 
for  the  tamper-evident  specimen  bottle 
seal(s)/label(s).  There  must  be  two  labels 
[i.e.,  one  marked  with  the  letter  "A"  to 
designate  the  primary  specimen  and  the 
other  marked  with  the  letter  "B"  to 
designate  the  split  specimen)  to 
accommodate  collecting  split  specimens 
and  each  must  have  the  same  preprinted 
specimen  identification  number  that 
appears  at  the  top  of  the  Federal  CCF. 
Each  label  must  also  have  a  place  for  the 
collector  to  annotate  the  date  of  the 
collection  and  a  place  for  the  donor  to 
initial  each  label  after  it  is  placed  on  the 
specimen  bottle.  If  a  single  specimen 
collection  procedure  is  used,  the  second 
label  (i.e.,  the  'B"  label)  is  discarded  by 
the  collector. 

Copy  2 

Copy  2  (Laboratory  Copy)  is  similar  to 
Copy  i  except  that  step  5(b)  and  the 
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space  where  the  labels  are  located  has 
been  replaced  with  step  6  (Medical 
Officer  Review  step  used  to  make  a 
(it^termination  nn  the  primary  specimen) 
and  step  7  (Medical  Officer  Review  step 
used  to  make  a  determination  on  the 
spilt  sperimen!   Step  6  has  been 
rhdnKt'd  from  the  current  Federal  CCF 
ti)  allow  th»'  MRO  to  record  a  "Refusal 
To  Test"  when  the  primary  specimen  is 
Adulterated"  or  "Substituted."  Step  7 
IS  used  tn  record  the  determination  for 
thf>  split  specimen  (if  tested]. 

(k>pv  3 

(lopv  .i  (Medical  Review  Officer  Copy) 
is  the  same  format  as  Copy  2  except  that 
step  ,T(d)  has  been  replaced  with  step  5. 
This  step  5  on  Copy  3  is  completed  by 
the  donor  after  the  specimen  bottle(s) 
are  sealed,  initialed  by  the  donor,  and 
dated  The  donor  is  required  to  read  the 
i:ertification  statement,  provide  a 
signature,  pnntcii  name,  date  of 
collection,  daMime  [ihone  number, 
evening  phone  number,  and  date  of 
birth.  This  information  will  be  used  by 
the  Medical  Review  Officer  to  contact 
the  donor  for  results  that  require  donor 
contact  before  making  a  determination. 
.■\d(iitionall\'.  Copv  3  must  have  a  pink 
border  (approximately  '/4  inch  width) 
rather  than  using  a  pink  sheet  of  paper 
tn  allow  easv  photocopying,  if  needed. 

C.npv  4.  (J'pv  T.  lA)pv  6 

Copy  4  (Collector  Copy),  Copy  5 
(Donor  Copy),  and  Copy  6  (Employer 


Copy)  are  exactly  the  same  as  Copy  3 
with  the  following  exceptions.  Copy  4 
must  have  a  yellow  border.  Copy  5  must 
have  a  green  border,  and  Copy  6  must 
have  a  blue  border.  These  borders  will 
allow  photocopying,  if  necessary.  As 
with  Copy  3,  the  color  borders  should 
be  approximated  Va  inch  width. 

Paperwork  Reduction  Act  Notice 

The  Paperwork  Reduction  Act  Notice 
in  Appendix  A  must  appear  on  all 
Federal  government  forms  that  place  a 
reporting  burden  on  gathering 
information.  This  notice  is  the  same  as 
that  appearing  on  the  current  0MB 
approved  Federal  CCF;  however, 
SAMHSA  is  specifically  interested  in 
receiving  comments  for  the  estimated 
average  times  it  will  take  the  collector 
to  complete  the  form,  the  donor  to 
complete  the  form,  the  laboratory  to 
complete  the  form,  and  the  Medical 
Review  Officer  to  complete  the  form. 
Please  assume  that  completing  the  form 
will  include  reviewing  printed 
information  and/or  readinu  certification 
statements. 

Privacy  Act  Statement 

The  Privacy  Act  Statement  in 
Appendix  A  must  appear  on  the  back  of 
the  donor  copy  (Copy  4).  It  applies  to  all 
donors  who  are  Federal  employees.  It  is 
the  same  statement  that  appears  (m  the 
current  Federal  CCF. 


Tamper-Evident  Labels 

The  size  of  the  two  tamper-evident 
seal(s)/label(s)  may  vary,  but  must  be 
placed  within  the  space  provided  at  the 
bottom  of  Copy  1.  It  is  also  the 
responsibility  of  the  supplier  of  the 
specimen  bottle  seal(s)/label(s)  to  ensure 
that  they  are  tamper-evident.  Tamper- 
evident  is  defined  as  a  seal/ label  that 
cannot  be  removed  from  the  specimen 
bottle  after  5  minutes  ciontact  with  the 
specimen  bottle.  SAMHSA  believes  this 
single  requirement  is  sufficient  to 
ensure  that  the  seal(s)/label(s)  provided 
with  the  Federal  CCF  are  tamper- 
evident;  however,  we  in\ite  comments 
to  recommend  other  specifications/ 
requirements  that  should  be  considered. 

Availability  of  CCF 

The  proposed  Federal  CCF.  once 
approved  by  OMB.  will  be  available  on 
the  SAMHSA  website  as  an  electronic 
file  (using  several  different  formats)  that 
can  be  downloaded  Photocopies  will 
also  be  available  from  the  Division  of 
Workplace  Programs.  SAMHSA  believes 
making  the  Federal  CCF  available  using 
this  approach  will  ensure  that  the  form 
is  readily  available  from  different 
sources, 
Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Srn'iref:  Administration. 
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Appendix  A 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 

iiiiiinmiiiiiii 

1234567 

SPECIMEN  ID  NO  ^  ^«340b  ' 

STEP  1 :  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 


A.  Employer  Name,  Address,  I  D  No 


B  Agency 


C.  MRO  Name.  Address,  Phone  and  Fax  No. 


D  Donor  SSN  or  Employee  I  D  No 

E.  Reason  tor  Test;  lJ  Random  Pre-emDioymeni 

D  Return  to  Dutv  Follow-up 

F  Doig  Tests  to  t>e  Performed  thc  COC  »Cp  dpi  amp 

G,  Collection  Business  information 


__  Reaso-iaoie  SuSdickxi  D  Posl  Acooent 

Ofe-  soecrfy) 

THC  S  COC  0-v         lI  Other  (specHy) 


Collection  Business  Name 


Collection  Business  Pnone  No. 


Coltecnor  Business  Fax  No 


Aodress 


City 


State 


STEP  2:  COMPLETED  BY  COLLECTOR 


ap 


Read  specimen  temperature  within  4  minutes  is  temperature  Specimen  Collection: 

between  90°  and  1 00^  F'>     '_  Yes       ..  No,  enter  remarns  in  Step  4  oeiow  Single         '^  Split 


, ,  None  P'ovided 

(Eme'  Remams  Beiow 


Oose-^ec; 

,Entef  Ren^nci  Bee* 


STEP  3:  CodectOf  affixes  bottle  seal(sl  to  tx)ttle(si  Colleaor  dates  seallsi  Donor  initials  seaKsj  Donor  conptetes  STEP  5  on  Copy  3  (MRO  Copy) 
STEP  4:  CHAIN  OF  CUSTOC?Y  -  INtTlATED  BY  COLLECTOR  AND  COMPLETED  BY  LABORATORY  


REMARKS: ' 

I  canity  that  tfw  sp«amen  gi\vr  lo  me  ay  ffte  Oonoi  fOenlifiea  m  me  certrticslon  section  or  Copy  3  ol  ttus  hm  was  collects  labeteS  sealed  ana  -eisasea  ro  tne  Dedverv  Se'VK*  noted  «• 
accordance  wtth  appticabie  federal  requirements 

„  AM 

A EM 


SPECIMEN  B0TTLE(S1  RELEASED  TO 


Stgratuft  opf  Octmctor 


(PRINT)  CotmODfi  Namt  [Firs  Ut  :_ast) 


Tmm  at  Colk&Cbor 


Oat*  rMo^/Doyrr' 


Harrm  Qf  CWfvTy  S»^ic<  'ransiywic  Soacamwr  tc  ^.at 


RECEIVED  AT  LABORATORY 


Signatuf*  of  Acc*ssion«r 


Primary  Specimen 
Bottle  Seal  Intact 

j  3  Yes  Q  No.  ente'  re-iarxs  Detow 


SPECIMEN  BOTTLEiSl  RELEASED  TO 


(PRINT!  AccKSionWs  Ntrrm  (f  .fa.  Ml   jslj 


Oau  (Mo./Day'Vr 


CTgp  cjj.  pRiUAPY  SPECIMEN  TEST  RESULTS    COMPLETED  9Y  PRIMARY  LABORATORY 


□  NEGATIVE  D  POSITIVE  lor 

G  REJECTED  FOR  TESTING 

REMARKS 


Maniuana  Metatotile 
^  Cocaine  MetaDoiiie 

::pcp 


Cooeine  D  Amphataniine 

iL  Mof  pnme  "^  MettianoN^'mne 

D  6-  AceMrno^;y"> '  ne 


ADUl^ERATH) 

Substituted 

Z;  INVALID  OESo 


z 
rr 
tr 
en 

X 

> 

3 


3 

c 
> 
m 

> 

Z 

c 


m 

o 
o 

■V 
m 


TEST  LAB  (it  difterent  trom  atx)v6i 

/  OBrt*)' tfiat  ffie  speamer  OBrwrtea  or  (Tw  lorm  ¥as  exammea  uporteceipl.  t^andled  using  cfair  ot  custody  procedures  analyied  ana  reported  m  acconjanf  »•:'  dioteaae  ^aaera  -B0un9o««TS 


Signatum  ol  Caftitying  Sciantisl 


PRIN^  c»fWvinB  Sciin««ri  mme  (F«n  Ml.  Ul) 


^ ^ 


umiomr'ti 


STEP  5b:  SPLIT  SPECIMEN  TEST  RESULTS  -  (IF  TESTED)  COMPLETED  BY  SECONDARY  LABORATORy 


Laboratory  Name 


L;  RECONFIRMED  /  PAIRED  TO  RECONFIRM     REASON 

(  certrty  ttta!  me  spin  specimen  idermfiea  on  fftis  Krr  was  exannea  usxn  rficeipi  ttandted  usmg  Chan  or  custooy  ;3oce0u.'es  aoaiyzaol 
ar)d  reported  ir  accordance  wrtt  aopttcabie  '^ederai  rgQjirernenrs 


LaDoraiofy  Address 


Signaljr*  o<  CftrtityinQ  Soentis} 


IPWINTT)  OrWyina  Soeoiisrs  Neme  (Fim.  Ml.  l«b) 


^ I. 


Dm  |MoA)e/Vt ) 


1234567  A 

SPECIMEN  ID  NO 


1234567 

SPEC^fvlENIDNO 


B 

(SPLIT) 


1234567 

SPECIMEN  BOTTLE 
SEAL 


1234567 

SPECIMEN  BOTTLE 
SEAL 


-Z ^ 


■  (Ma  Day  Vr.) 


Oa«  (Mo  Day  yr  I 


DanorimMM 


COPY  1  -  LABORATORY  COPY 
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Bai  k  of  Copy  1 
Paperwork  Reduction  Act  Notice  (as  reijiiirfd  hv  '  CFR  1320.21] 

Public  rfpnrtinu  hurrit-n  fiT  this  collection  of  information,  inrluding  the  time  for  reviewing  instructions,  gathering 
and  maintaining  thf  data  n>'*.'dfjd,  and  completing  and  reviewing  the  collection  of  information  is  estimated  for  each 
respondent  to  average:  5  minutes/donor;  4  minutes/colleclor;  3  minutes/laboratory;  and  3  minutes/Medical  Review  Officer. 
[■"ederal  employees  may  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  the  burden,  to  the  SAMHSA  Reports  Clearance  Officer,  Paperwork  Reduc- 
tion Projeit  i0930-01,tH:  R rum  16-106,  Parklawn  Building,  5600  Fishers  Lane.  Rockville,  MD  20857,  An  agency  may 
not  i.ondui  t  or  sponsor,  and  a  person  is  not  required  to  respond  to  a  collection  of  information  unless  it  displays 
a  (  urrenth  valid  OMB  control  number.  The  OMB  control  number  for  thi-  project  is  0930-0158 
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SPECIMEN  C  MO  1 234567 

|!I!^JL  COMPLETED  BY  COLLEC^^ 

A.  Employer  Name  Address  i  D  No 


B  Agency 


C  MRO  Na-^e  Aaoress  Phone  and  Fax  No. 


D  Donor  SSN  or  Employee  ;  D  No 

E.  Reason  for  Test  Randor  ZiPre-e^r-.^icyvr^-- 

Return  lo  DuW  Poilow-jf 

F.  Drug  Tests  to  Oe  Perlormea  inc  COC  pcp  OPi.  amp         _  thc  &  COC  Only        ^  Other  (specify). 

G.  Collection  Business  information 


Reaso"aDie  5.,spiaon 
Otie-  iSoeafy) 


n  Post  Accident 


Collecttoo  Busir^ess  Name 


Ck)l)octKxi  Business  Ptyxie  No 


Collection  Business  Fax  No 


Address 


STEP  2:  COMPLETED  BY  COLLECTOR 


City 


State 


Read  specimen  temperature  within  4  minutes  is  temperature  Specimen  Collection 

between  90  and  100"  F -J       Yes  No  enter -emarKs  .- Step  4  t>eio*  Smgie  Spi-t 


c"Ten  ■»   r  ir   .' — 'u z'zz -— -              —  Emer  ftemarKs  Below)         (tnier  Remarte  Beto«») 

l^l  .  o^ff.^^t      '  ^"^  ^^""  '°  '^"'^'•''  ^°"^'°'  '"'^^  ^^*'5    ^°"°'  'nifais'sealls    Dono-'compleles  STfcP  5  on  Copy  3  (MRO  Cow) ^^■ 

STEP  4.  CHAIN  OF  CUSTODY  ■  INITIATED  BY  COLLECTOR  AND  COMPLETED  BY  LABORATORY  =  °^  '-OPY  -^  (WHO  Oopy)  

REMARKS '  ~ 

/  certify  ma!  tne  spec:mer  g,^en  ro  me  Oy  the  3ono'  'CJent/fie"  ^  *ip  -prt'^.-aunr  zAr',r,r  -,.-  -.^^.   -:  ,-  ,^, ,  ,,,„     ,  '                                                         "            ~ ' 

acco,aar.ce  .,tt,  appt^t^e  "^e^.a   r«,.,U.n,s  '^  "   '       "'  ■'""'""    ''"■'"   "-"^  "^  **««' '"  '^  ""^^^  «*«• "««' " 

^ py 

Signature  of  CollBctor  ^..y^  gt  Coilftctioo  ^ 


SPECIMEN  BOTTLE(S)  RELEASED  TO 


I'PRlNTiCollacltxsNarmcFtrst  M:  tasl 


_(1- 


Dale  iMo/DayVr ) 


RECEIVED  AT  LABORATORY 


S«gnature  ol  Acc«ssion«r 


(PRINT)  Aoc»ssicin«T'5  Name  (Firsi  Ml  L«sl) 


Dat«  (Mo^Oay.>r 


Primary  Specimen 
Bottle  Seal  Intact 

Yes     .  NIC  enter  '■eniarKs  below 


N«m«  ol  Dtvyy  5yvc»  Transtynj  So^«Tliy  lo  Ljb 


SPECIMEN  BOTTLEiSi  RELEASED  TO 


1  NEGATIVE 


STEPja:  PRIMARY  SPECIMEN  TEST  RESULTS  ■  COMPLETED  BY  PRIMARY  LABORATORY 

_    Ma  Hfuana  Melatx>i!te  Gooeine  □ 


POSITIVE  tor 


ii[— JC->^  '  CU  r-i^n    i  coTiNG 


C  ADULTERATED 
-  u.>u..~.>...~-.„  >^  SUBST1TUTH5 


REMARKS 


TEST  LAB  (if  different  from  atxjve)  _ 


icenttynattt^  speamen  «nof«j  on  tt„s  torm  „as  e«m,o«r  .por  -ecec'  .a.ndKW  ^,ns  cr^r-  ,,  c.stco,  pr,^^,^s  anstyzed.  ana  -eportetf  ,n  accwdsnce  «*.  appteai^  ■  ..*..,  -ho..  „-^ 


Sigrialufe  of  Cemtytrtg  Scwntisi 


STEP  6:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  ■  PRIMARY  SPECIMEN 


(PHIwn  Cflifying  Sci»nMrs  Htmt  iFusl.  Ml.  LasI) 


^ z. 


Dt  (Mo.d»ryr) 


/n  accordance  with  applicable  Federal  requirements,  my  determination'venftcatior  is- 
a  Negative  ::  Positive  Test  Cancelled  Refusal  To  Test  oeca use 

Adutieratec  Substituted 


REMARKS 

JL 


Sigr^atjre  of  MeOcal  Review  Ofic«r 


(PRINT)  Uedicat  n«vww  ORcer's  Namt  (Ftrsi,  Ml.  Last) 


.Z Z. 


^^-lL9°'?f'-^f  ?  ^.^M^P'CAl-  REVIEW  OFFICER  -  SPLIT  SPECIMEN 


tOtoMuf/yi) 


In  accordance  with  applicable  Federal  requirements  my  determmation'venfication  for  the  spin  specr^e"    '  'pf:rpd)  is: 

RECONFIRMED  ^    FAILED  TO  RECOIMF'RM     REASON  ™__ ^_^ 


Signature  ot  Medcal  R©v«*  Otfic»f 


fR^-  MMcai  R»ne«<  Officers  Nam*  (Fiiw,  Ml.  Lmi 


.^ z. 


Of  (MoyOay^i  I 


COPY  2  -  LABORATORY  COPY 
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B4    N:-    2 IT' Monday.  November  15.  1999 /Notices 


Back  of  Copy  2 

Paperwork  Reduction  Act  Notice  fas  rpqiui 


-■d  bv  5  CFR  1320  J 1) 


tor  this  collection  of  information    :n(  iuding  the  time 
'eded,  and  completing  and  reviewing  the  collection 


for  reviewing   mstrvictions.   gathering 
of  information   is   estimated   for  each 


Puhlic    reporting   hurti 

and    maintaining   th.-   dati    p.eeaea,   aim   uuiapieuiig  <iiiu   invicwiiit;    .<•.    v,v,..>  .-..w,,   ...   „..„....,..,-    - 

respondent  to  averaije  5  iiiinutes/donor;  4  minutes/collector;  3  minutes/laboratorv;  and  3  mmutes/Medical  Review  (Mticer 
Federal  employees  :na\  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of 
information  inc  luduu-  suggestions  for  reducing  the  burden,  to  the  SAMHSA  Reports  Clearance  Officer.  Paperwork  Reduc- 
tion Project  M)q3(M)15H^  Rrom  16-106.  Parklawn  Building,  5600  Fishers  Lane,  RockviUe.  MD  20857.  An  agency  may 
not  conduct  or  sponsor  and  i  person  is  not  required  to  respond  to.  a  collection  of  information  unless  it  displays 
a  currentlv  valid  OMB  c  nntr-u  number.  The  OMB  control  number  for  this  project  is  0930-0158. 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 
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SPECIMEN  'D  NO  1234567 

STEP  1:  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

A.  Emolover  Name  Address  <  C  Ko 


B  Aoe^.cv 


C.  MRONa~F  -3d -ess,  Phone  and  Fax  No. 


D.  Donor  SSN  c"  c-ripioyee  i  0  No 

E.  Reason  tor  Tes:  D  Random  nP'e  e-^piov-.e- 

Return  to  Duty  Follow- jp 

F.  Drug  Tests  ;o  be  Pelor-ied  THC,  COC.  PCP.  OPI.  AMP  aTHC«COCOnly         I.  Other  (specify) 

G.  Coiieclion  Business  informatiC- 


ReasonatJle  Suspicion 
uj  Other  (specify) 


n  Post  Accident 


Collection  Business  Name 


Collection  Business  Phone  No 


CoDection  Business  Fax  No. 


Address 


STEP  2:  COMPLETED  BY  COLLECTOR 


City 


State 


Read  specimen  temperature  within  4  minutes  Is  temperature  :  Specimen  Collection 

between  90'    ana  100  P'       Yes  Nc  e-ie- -e-.a-ks  -  S;et  ^  dp,,)*  Smg* 


Split 


J_  None  Provided 

(Enter  Remarks  Below) 


STEP  3:  Collector  aflixes  Dome  sealis;lc  Dottie.s,  Coiieclo-  oa;es  seaNs    Do-o-  n.t.au  sea  •    r:  .-^       -.TirHeies  STEP  5  on  Coov  3  IMRQ  Coo>/> 
STEP  4:  CHAIN  OF  CUSTODY  •  INITIATED  BY  COLLECTOR  AND  COMPLETED  BY  LABORATORY  ^"^^  ^  °"  ^^  ^  (MRO  Copy) 

REMARKS: 

'  cen 

3CC0I 


J  Observed 

(Enlef  Remarte  Below) 


.".tr'r  ZZ:  Z::  Z':Z:r  '"""""  '"  "'  "*"""°"  '^'•"^  "-  '^^  '  °'  '^«  *»""  "«  "^'^  "^'^  s„<e.sn,r^s«„o^Oe^Ser^r^„ 


Signaturs  oi  Collector 


AM 


(PRINT)  CoHkuk-b  N»ri»  (Finii  Ml  Last) 


Tone  of  Colteclion 


Date  (Mo.TJay.'Vr 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


RECEIVED  AT  LABORATORY 


WanT  o>  Diiv»fY  S»vtc«  Transief  tn^  Soacimen  to  La^ 


Stgnature  of  Acc«ssioner 


(PRlNT}Acc«s»ww's Nam« (Firei  Ml  Last} 


^ L 


STEP  5:  COMPLETED  BY  DONOR 


Daw  (MoyPay/Vr ) 


Primary  Specimen 
Bottle  Seal  Intact 

n  Yes  lL  No,  enter  remarks  Ijetow 


SPECIMEN  BOTTLE(S)  RELEASED  TO 


/  certify  that  I  provkied  my  urine  speamer^  to  the  collector,  that  I  have  not  adallerated  ,l  in  any  manner;  each  speamen  bottte  used  was  sealed  wrih  a  tanpe- 
evident  seal  m  rr^y  presence  ana  that  the  ^ntornat^o'  prcvaec  .i-  th,c  iorr~  ann  r,r  '^^  .^-^  ^thved  to  each  specimen  bottle  is  correct 


Signalura  ot  Donor 
Daytime  Phone  No    ( 1 


IPRINT)  Donors  Nam*  (F««,  Ml,  Last) 
Evening  P'lone  No  _( } 


^ 


-^ 


Da»  (Mo    Day  I  ¥r ) 

Date  of  Birtti  /  / 


Should  the  results  ot  the  laboratory  tests  for  the  SDecr^e-  loe-iitieo  Dy  th,s  lotm  be  confirmed  positive  the  Medical  Review  Officer  will  contact^  to  ask 
about  prescnptions  and  over-the-courle-  medications  you  ~-.ay  nave  taken  Therefore  yo.  may  want  to  make  a  list  of  those  medications  for  your  own  reco 
THIS  LiST  IS  NOT  NECESSARY  If  you  choose  to  make  a  list  do  so  either  on  a  separate  piece  ot  paper  or  on  the  t)acK  ot  your  copy  (Coov  4)  -DO  NOT 
PROVIDE  THIS  INFORMATION  ON  THE  BACK  OF  ANY  OTHER  COPv  OF  THE  FORM  TAKE  COPY  4  WITH  YOU 


econJs. 


STEP  6:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  -  PRIMARY  SPECIMEN 


In  accoraance  with  applicable  Federal  requirements  mv  determination  verification  is 
C  Negative  Positive  Test  Canceileo  Refusai  To  Test  because: 

AOulleratec!  T 


I  Substituted 


REMARKS  ^ 

X 


SignaUjre  o«  MwJicai  Review  Officar 


(PRtNT)  MMK^al  nm«w  OTfcwr's  Nam*  (Frat.  Ml.  LM) 


-Z Z. 


STEP  7:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  -  SPLIT  SPECIMEN 


I  (Mo>Dayrvr) 


In  accordance  with  applicable  federal  requirements  m.y  determination  ve'^'icatio'-'  'c  t^p  sp,''  specimen  (it  tented)  «S' 

RECON»-iRMED  .,  FAILED  TO  RECONflRM     REASON 


Signature  ol  Medcai  Rev>ew  Ottice< 


(PRINT)  Mattcoi  Raviaw  Oflcars  Name  (Fiisi,  Ml,  Last) 


^ z. 


Oaia  (Mo>D^m.) 


COPY  3  -  MEDICAL  REVIEW  OFFICER  COPY 
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F'uiilH     r 

•{iiirtinu 

in 

1    null 

ita 

niim    th 

re-. 

poiuii' 

lit 

•  >    i\-''iai. 

!■.• 

t.Tal 

■ni 

)li  i\  (>(.N 

Ult 

sirinati 

(in 

nil  iinii 

till 

n    Proi 

(■(  t 

;!)'»  U)    ( 

no 

t     (OIK 

\u 

ir    >pi 

a  1 

iirit'ii! 

Iv  ■ 
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Ha(  k  of  Copy  :i 
Paperwork  Reduction  Act  Notice  (as  reiin 
II  Ifn  for  this  collection  of  information,  im  In 


,■'{  hv 


CFH  l.iJO  21) 

iht'  liint'  for  rpvifwing  instructions,  gatht^rinu 

lata   needed,   and  completing  and  reviewing  the  collection   of  inffirmafion   is   estimated   for  each 

3  minutes/donor;  4  minutes/collector;  3  minutes/laboraton':  and  3  minutes/Medical  Rev:e\v  Oftuer 

dv   send   comments   regarding  these  burden   estimates,    or   am    other   aspert    of  this    (dlU'ctiim   of 

i!^'  suggestions  for  reducing  the  burden,  to  the  SAMHSA  Reports  Clearance  Officer,  Paperwork  Reduc- 

)r-)8),  Room  16-106.  Parklawn  Building,  5600  Fishers  Lane.  RockviUe,  MD  20857.   An  agencN    ma\ 

iMsor,   and   a  person   is   not   required   to   respond   to.   a   collection   of  information    unless    it    disjiiavs 

IH  control  number.  The  OMB  control  number  for  this  project  is  0930-0158. 


m 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


61925 


STEP  1:  COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

B   AQencv 


1234567 


A  Enpiovef  Niane  Address     D  Nc 


C  MRO  Name,  Address,  Phone  and  Fax  No 


D  Doior  SSN  or  E.Tipioyee  i  D  No 
E  Reason  tor  Test  Random 

Rek 
F  Drug  Tests  to  De  Pclc.Tiea 
G  Collection  BtiS^ness  Information: 


n  Pre-ensioyneni 
'"  Ou%  Follow-up 

THC,  COC,  PCP.  OPI.  AMP 


Reasonable  Suspicion 
Other  (specify) 


nPosJAccidem 


_1  THC  a  COC  Only         Z  Other  (specify). 


Collection  Business  Name 


CollectxMi  Business  Phone  No 


CoNection  Business  fax  No 


Address 


STEP  2  COMPLETED  BY  COLLECTOR 


City 


Stale 


j   Read  specimen  temperature  within  4  minutes  Is  temperature  '  Specimen  Collection- 

between  90"  and  100   P"       ^es  No,  enter  remarks  m  ster  4  dbica  Single  Split 

STEP  3:  Collector  attixes  Dotiie  scans  tc  botrie.s,  CoTlecto- Sales  seah sT  Doror^in^ls  seal(s)  Donor  completes  STEP  5  on  Copy  3  (MRO  Cow ' 
STEP  4:  CHAIN  OF  CUSTODY  -  INITIATED  BY  COLLECTOR  AND  COMPLETED  BY  LABORATORY 


,  None  Provided 

(Enier  Remartis  Below) 


_j  CX)served 
(EriMrRemaita  Bakm) 


REMARKS: 

/  ce'M,  mai  the  specmen  g.ver  to  me  oy  me  donor  iOenUhed  m  the  cerMvalion  seaion  or  Copy  3  ol  m,s  torn  w»s  coMcMd.  WwM.  see/eK  ana  mnaed  m  me  Debnr,  Semce  note^  m 

accordance  wim  apphcaole  Federal  reQwrements  ^^ 


Signature  ol  CoU»ctor 


AM 


(PBINnCouwrtors  MaTie  iFi-si  Ml  ^a 


Timtol  Collection 


Cteie  iMo.rOavrYr  t 


SPECIMEN  BOTTLE(S)  RELEASED  TO 


Nwnt  0*  Defcyfy  S^-vti?  T^-^tt^-tg  "^r^ci-v- 


RECEIVED  AT  LABORATORY 


Stgnaiure  o'  Acc»ss>on«f 


(PRmT)  Acc*sSiOnef's  Nam«  (First  Ml   Last) 


J^ 


Daw  (MoyQjy^l ) 


STEP  5:  COMPLETED  BY  DONOR 


Primary  Specimen 

Bottle  Seal  Intact 

J  VtBS  :  ]  f*),  enter  remarks  below 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


/  cerftfy  mat  i  provioea  rry  -^-me  specimen  to  the  collector:  that  I  have  not  adulterated  it  in  any  manner  each  specimen  bottle  used  v»as  sealed  with  a  tamper- 

e'.'.'flc.n,'  3Ci. ."  ~,  :;rss6r.ce  and  thai  the  information  provided  on  iha  lonn  and  on  the  iaiiei  afiixea  lo  each  specimen  Dome  is  correct 


Signature  of  Donor 
DayliTie  Phone  No    { j 


(PRINT)  Donor's  Name  (Firsl  Ml.  Last) 
Eveninq  Phone  No  S i 


_Z ZL 


DM*(Ma/Oay/Yt| 


Date  of  Birtti 


J. ^ 


Mo  Day 

Should  the  results  ot  tie  laboratory  tests  for  tr^e  soecmen  identified  Dy  this  form  be  confirmed  positive  the  Medical  Review  Officer  will  contact  you  lo  ask 
about  prescriptions  and  over-the-counter  medications  you  may  have  taken  Therefore,  you  may  want  to  make  a  list  of  those  medications  for  your  own  records. 
THIS  LIST  IS  NOT  NECESSARY  it  you  choose  ic  make  a  iist  do  so  either  or  a  separate  piece  of  paper  or  on  the  back  of  your  copy  (Copy  4)  —DO  NOT 
PROVIDE  THIS  INFORMATION  ON  THE  BACK  OF  ANY  OTHER  COPY  OF  THE  FORM  TAKE  COPY  4  WITH  YOU 


STEP  6:  COMPLETED  BY  MEDICAL  REVIEV^  OFFICER  -  PRIMARY  SPECIMEN 


In  accordance  with  applicable  Federal  requirernents  mv  aetermmation'venlication  is 
.    Negative  Positive  Test  Cancelled  Refusal  To  Test  because 

lAoute-ated  C  Substituted 


REMARKS 

X 


signature  ol  M«dtcai  H«vi»w  Offtcer 


(PRtNT)  MMcai  Rvvww  Ottnefs  Harm  (Ftrsi.  Ml.  Last) 


^ Z- 


■  (Mo/Oe^r  I 


STEP  7:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  ■  SPLIT  SPECIMEN 


In  accordance  mth  applicable  Federal  repuirerverts  my  aewrvinaiion  ver^ficai^c-  'c  f^e  split  specimen  (if  tested)  is: 

_    PlCONFiRMEC  DFAI.ED '0  «tCON^tPW     REASON— 


Sigr^lure  ol  Medical  Review  Officer 


(PRINT)  MedKBi  Rvniew  Oncers  Name  (Prat  Ml  Last) 


J. ^ 


Dale  (MoAtayrVi  i 


COPY  4  -  DONOR  COPY 


61926 


Federal  Register   Vnl    H4    \m    31^ 'Monday.  November  15.  1999/Notices 


Back  ai  Copy  4 
Paperwork  Reduction  Act  Notice  (as  n-ijuirpd  bv  5  CFR  132().21i 
Fublir  n-n,.rtin-  hunl.'n  r^  r  ;hi-  collection  of  information,  mcludint;  the  time  for  revipwmg  instructions,  gathering 
md  maintainin.'  th.'  dat.i  n.HMi.Hi  ind  completing  and  reviewing  the  collection  of  information  is  estimated  for  each 
r..sp,)ndent  to  avera^-e  5  I^lnute^,  dunor;  4  minutes/collector:  3  minutes/laboratorv.  and  3  minutes/Medical  Review  Officer^ 
Federal  emplovees  mav  send  comments  regarding  these  burden  estimates,  or  any  other  aspect  of  this  collection  of 
information  including  suggestions  for  reducing  the  burden,  to  the  SAMHSA  Reports  Clearance  Officer.  Paper^vork  Reduc- 
tion Proiect  (0930-0158),  Room  16-106.  Parklawn  Building,  5600  Fishers  Lane.  Rockville.  MD  20857  An  agenc  v  mav 
not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  it  displavs 
,1  c  urrentlv  vaiid  OMB  control  number.  The  OMB  control  number  for  this  project  is  0930-0158, 

Privacy  Act  Statement  (For  /-er/prai  Employees  Only) 
information  on  the  attached  form  is  voluntary,  How^ever,  incomplete  submission  of  the  information, 
urine  specimen,  or  substitution  or  adulteration  of  a  specimen   mav   result   in   delay   or  denial    of 
>rnp!i>vment/appointment  or  may  result  in  vour  removal  from  Federal  service  or  other  disciplinary 

The  authority  for  obtaining  the  urine  specimen  and  identifying  information  contained  herein  is  Executive  Order 
1-564  ( 'Dru-Free  Federal  Workplace"),  5  U.S.  C.  §3301  (2).  5  U.S.C.  §7301  and  Section  503  of  Public  Law  100- 
-1  5  ISC  §-30!  note  Under  provisions  of  Executive  Order  12564  and  U.S.C.  7301.  test  results  mav  only  be  disclosed 
tu'agencv  officiaK  -m  a  need-to-know  basis.  This  may  include  the  agency  Medical  Review  Officer,  the  administrator 
of  the  Employee  Assistance  Program,  an(  a  supervisor  with  authority  to  take  adverse  personnel  action.  This  information 
mav  also  be  disclosed  to  a  court  where  necessary  to  defend  against  a  challenge  to  an  adverse  personnel  action. 

Submission  of  vour  SSN  is  not  required  by  law  and  is  voluntary.  Your  rehisal  to  furnish  your  number  will  not 
result  in  the  denial  of  any  right,  benefit,  or  privilege  provided  by  law.  Your  SSN  is  solicited,  pursuant  to  Executive 
Order  q^'r  for  purposes  of  associating  information  in  agency  files  relating  to  you  and  for  purposes  of  identifying 
the  specimen  provided  for  urinalysis  testing  for  illegal  drugs.  If  you  refuse  to  indicate  vour  SSN.  a  substitute  number 
or  other  identifier  will  h*'  .i-.-^igned,  as  required,  to  process  the  specimen. 

In  the  event  laboratory  analysis  determines  the  presence  of  one  or  more  illegal  drugs  in  the  specimen  you  provide, 
vMu  uill  be  fontacted  hv  an  agency  Medical  Review  Officer  (MRO),  The  MRO  will  determine  whether  there  is  a  legitimate 
mt'du  a!  expLuiatiui  ! or  the  drug(s)  identified  by  urinalysis. 


.Submis-iion  ot  \tii 
refusal    to    provuif   .i 
vour  applu:ation  lor 
action. 


Federal  Register 'Vol,  fi4.  N'n    21Q'\!nnda\     Si^vi-u^hpr  i^     ynw    \r,fic,-'<. 


FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  FORM 


61927 


SPECiMFMDMO                                            123456/ 
STEP  1   COMPLETED  BY  COLLECTOR  OR  EMPLOYER  REPRESENTATIVE 

A  Emoiover  Na"ie   Aaoress 


NIC 


E  Aper-cy 


C.  MRO  Name,  Address,  Phone  and  Fax  No. 


D- Donor  SSN  or  Employee  ID  No 

E.  Reason  for  Test:  Random  D  Pre-employment 

,  J  Return  to  Duty  Follow-up 

F  Drjg  ""ests  to  De  Perfo'Tied  JlTHC.  COC,  PCP.  OPi,  AMP 

G  Colleciion  Business  nfc^ation: 


Reasonable  Suspicion 
.  J  Oltier  (specrfy) 


D  Post  Accident 


nTHC&CCX;  Only         _  Other  (spedfy). 


Collection  Business  Nanne 


Collection  Business  Ptione  No 


Collection  Business  Fax  No 


Address 


STEP  2:  COMPLETED  BY  COLLECTOR 


City 


State 


Zip 


Read  specimen  temperature  w  thm  4  minutes.  Is  temperature  I  Specimen  Collection: 

between  90    and  100  F"       Yes  No  emer  remarks  in  Step  4  below    j  7  Single        T  Split 


:  None  Provided 


n  Observed 


(Enter  Remarks  Below)     \    (Enter  Remarte  Below) 


STEP  3:  Collector  affixes  bottle  sealis:  !o  Bottieisi  Collector  dates  seal(s)  Donor  initials  seal(s|  Donor  completes  STEP  5  or  Copy  3  (MRO  Coov) 
STEP  4:  CHAIN  OF  CUSTODY  -  INITIATED  BY  COLLECTOR  AND  COMPLETED  BY  LABORATORY 

REMARKS         


/  cenity  tnai  the  specimen  given  lo  me  by  me  Oonor  laoniitied  m  the  cernficauon  section  on  Copy  3  of  this  form  was  colleclee.  labelea.  sealea  ana  released  to  rh«  Delivery  Servee  naiad  m 
accordance  with  appitcable  Federal  requirements 


Signature  oi  Co(l0ctor 


AM 


(PRINT]  Collectors  Name  IFirsi  Ml  Laai 


Tune  01  Coltclion 

2 L 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


Oat*  iMo  /OaW^'  I 


RECEIVED  AT  LABORATORY 


SfQnature  of  Acc«ssioner 


(PRINT)  Accessioner's  Name  I'Firsl  Ml   Lasil 


^ 


Oaw  IMo/Oay/Yi ) 


Prlinary  Specimen 
Bottle  Seal  Intact 

D  Ybs  n  No,  enter  remarks  below 


Name  ol  Delivef>-  Sg-.-rf  ■'-:5^rip-  -rz  S^f^r  -v-' 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


STEP  5:  COMPLETED  BY  DONOR 


/  certify  rf^at '  proi-iaea  rvy  jr.ne  specimen  -o  the  collector:  that  I  have  not  adulterated  it  in  any  manner:  each  specimen  bottle  used  was  sealed  with  a  tamper- 

eviaen!  sea' ,."  rvv  presence  ana  that  the  information  provided  on  thi';  form  and  nn  thv  label  affixed  to  eac>^  specimen  t>o!tle  :s  correct 


signature  of  Donof 

Daytime  Phone  No  i } 


(PRINT)  Donor's  Name  (Fnw  Ml.  Lasll 
1  Pno-e  No,  J ] 


^ ^ 


[)>M(Mo  lOty/yr.) 


Date  ot  Birth 


^ z. 


Oav 


Should  the  results  o'  the  laboratory  tests  for  'he  specime-:  identified  Dv  t-^s  to'-  be  confirmed  positive,  the  Medical  Revie*  Officer  will  contact  you  to  ask 
about  prescriptions  and  overthe-counte'  medications  you  may  have  laKe"  '^'■e-efore  you  may  want  to  make  a  list  of  tt>ose  medications  tor  your  own  records. 
THIS  LIST  IS  NOT  NECESSARY  If  you  cnoose  !o  make  a  list  do  so  either  on  a  separate  piece  of  paper  or  on  the  back  of  your  copy  (Copy  4)  —DO  NOT 
PROVIDE  THIS  INFORMATION  ON  THE  BACK  OF  ANY  OTHER  COPY  OF  THE  FORM  TAKE  COPY  4  WITH  YOU 


STEP  6:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  -  PRIMARY  SPECIMEN 


In  accordance  with  applicable  Federal  requirements  my  determination  verification  is 
.    Negative  Positive  _  Test  Cancelled  Refusa:  To  Test  because: 

L  Aouite'ared  G  Sut>stituted 


REMARKS 

X 


Sigr\3ture  0'  M90tca\  Review  O^tcer 


(PRINT)  M«iicar  n*WM  Ottcsfs  Nam*  (Fnt,  Ml.  lam 


J. ^ 


Oai|lik>A)ayrvr| 


STEP  7;  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  ■  SPLIT  SPECIMEN 


in  accordance  with  applicable  Federal  requirements  n^v  Mterminatio--,  ven'.catio"  tor  the  split  specimen  (if  tested)  is: 

r  RECONFiPMED  CFAktC '0  =3E,;CNI-  BV     -EASON 


SignatL-ra  of  Medical  Review  Officer 


(PRINT)  ktadnal  Review  Onceri  Nwne  (F«i.  Ml,  ubiI 


^ ^ 


I  (Moyo^rvr) 


COPY  5  -  COLLECTOR  COPY 


61928 


Federal  Register 


<,4    V. 


^!!')  Alorulax,  November   15.   1999  /  Notices 


mil  iiiauit.tii 
ri'^poruif'tit  t; 
[■'■•(ifral  t'liip 
!utnrin<itiiin 

tlnll     t'r'MCf  t 

not  cnndiK  t 
a  iurr<-'ntl\'  ■•.' 


Ba(  k  ot  Copy  3 
Paperwork  Reduction  Act  Notice  (as  mjiurn! 
<run"  burden  for  this  collection  of  information,  including 


CFH  I  '20.21) 


thf  time  inr  reviewing  instructions,  gathering 
liP.  M.  Jara  needed,  and  completing  and  reviewing  the  collection  of  information  is  estimated  for  each 
/average  5  minutes/donor;  4  minutes/collector;  3  minutes/laboratorv;  and  3  minutPsMedical  Review  Officer_ 
iovees  mav  send  comments  regarding  these  burden  estimates  or  anv  other  aspect  of  this  collection  of 
including  suggestions  for  reducing  the  burden,  to  the  SAMHSA  Reports  Clearance  Officer.  Paperwork  Reduc- 
0930-0158),  Room  16-106,  Parklawn  Building,  5600  Fishers  Lane.  Rockville.  MD  20857  An  agencv  mav 
.,r  .(I  .nsor.  and  a  person  is  not  required  to  responri  to  a  collection  of  information  unlos<  it  displavs 
..lui  ■  )\\H  control  number.  The  OMB  control  number  for  this  project  is  0930-0158. 
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FEDERAL  DRUG  TESTING  CUSTODY  AND  CONTROL  PORM 
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SPECIMEN  iC  NO  1 234567 

STEP^ILCOMPLCLEO  BXWLLECTOR  OR  EM^^^ 

A  Employer  Name,  Address,  I. D.  No. 


B  Agencv 


C  MRO  Name  Address.  Phone  and  Fax  No. 


D.  Donor  SSN  or  Employee  i  D  Nc 

E.  Reason  to^  Test  Raioon-  P-e-empiovme'- 

Returi  to  Duty  FoHo*-up 

F  Drug  Tests  to  be  Performed  DTHC  COC  pc^  op    amp 

G,  Collection  Business  information 


Reasonaoie  Suspooo                D  Post  AccKJem 
_  Ottier  (specify) 

DTHC  4  COC  Only         ;~  Othef  (specify). 


Collection-  Business  Name 


Codectior  Business  Ptione  No 


Co«eclion  Business  Fax  No. 


Address 


STEP  2;  COMPLETED  BY  COLLECTOR 


"S»" 


Stale 


2* 


Read  specimen  temperature  within  4  minutes.  Is  temperature 
between  90°  and  lOO  F'       Yes  No.  enter  remarks  --  S'ec  i  i^eiow 


Specir^er-  Collection: 
L  S  -'Qie  "  Split 


None  Provided 

(Enter  RetTiarks  Baku*) 


!!!!  I  Collector  affixes  bottle  seaKsi  to  Dottleisi  Collector  dates  seai^sT  Donor  nitials  ieaiis    Do-^c-  cor-,pie-p^  STEP  5  on  Coov  3  fK<RO  CarJ\ 
SIEPAlCHAIN  OF^CUSTODY  •  INtTlATED  BY  COLLECTOR  ANR COMPLIED  BY_LABORATORy    "  "^  "^^  ^  °"  ^"P^  ^  (MRO  Copy) 

REI^ARKS: 

/  cemfy  !hat  Ihe  speamen  g,ven  k  me  Dy  the  Oor^o'  memihea  in  the  certilicat'or  seaar  o"  Coot  ? 
accomance  wm  aoeitcaaie  ^eae-a'  'equ^eme^is 
Y  AW 


□  Observed 

(Entar  Ramaru  Betow) 


:  fo^rr  was  :ciiectec   lac^-ec  seaer 


■very  Stntca  noud  m 


Signature  oi  Cottactc 


Tunt  01  ColiectKx" 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


(PnirfTi  Colleclors  "name  iFirsl  Mi   [asl 


RECEIVED  AT  LABORATORY 


Signature  o'  Acc»ssioo©f 


(PRlNTi  Acc»ss<Qr»ers  Name  (P.rst  Ml   Lasti 


^ L 


STEP  5:  COMPLETED  BY  DONOR 


D«i«  maJOufiyt) 


Primary  Specimen 
Bottle  Seal  Intact 

_  Yes  _  No.  enier  remarKS  oeiow 


t  ot  DWiytfY  S«f»ie»Tnnilirin||  Sfiaamm  lo  ub 


SPECIMEN  BOTTLE(S)  RELEASED  TO: 


icermy  that  I  prov,0ed  my  unne  specmen  to  the  collector .  that  I  have  not  adulterated  a  ,n  any  manner  each  speomen  bottle  used  was  ^a.ec  *.-  a'^H^. 
ev,dent  seal  ,n  my  presence  ana  thai  the  mtormat,on  prov.aed  on  th,s  tor-  ano  or  the  laPe  a»ixea  tc  eac-  soec^mf.^  i-oi^^  "^-e-  ^^ 


Signature  0'  Donor 

Daytime  Phone  No   i  _      J 


(PRl^fr|  Donors  Name  iFoi.  m.  Lan) 
Evening  Pnone  No.  _( \ 


^ ^ 


Date  of  Birtti 


ilMo  /Oay/Yr) 


ShoulO  the  results  of  the  laboratory  tests  for  the  specirrter  identtfieO  by  this  form  be  confirmed  posrtive  the  Mea.ca  .Review  Officer  will'^Kitacl't^  to  a^ 

^S  UStTnOT  f.TrF^-^A^v'^'""'  :'"''"°'^'  '°^  "'^  ^'''  '''''  ^'"*'''  ^°'-  -^'^  "^^'  '=  ^^'^  '  "=•  °'  "^°^^  dedications  lor  yoo!^.^. 
TH\S  LIST  IS  NOT  NECESSARY  If  you  choose  to  make  a  list  oo  so  either  or-  a  separate  piece  Of  paper  or  on  the  back  o'  vour  coov  (Coov  41  -DO  NOT 
PROVIDE  THIS  INFORMATION  ON  THE  BACK  OF  AN Y  OTHER  COPY  OF  THE  FORM  TAKE  COPY  4  WITH  YOU 


STEP  6:  COMPLETED  BY  MEDICAL  REVIEW  OFFICER  ■  PRIMARY  SPEcImEN 


In  accordance  with  applicable  Federal  requirements,  my  aetermmatioa' verification  is: 
L  Negative  Positive  G  Test  Cancelled  Refusal  Tc  Test  because 

_.  Aoulteraiea  _  Substituted 


REMARKS . 

X 


Signatur*  o'  M«cl<cal  R«vie«»  Oflicer 


STEP  7:  COMPLETED  BY  MEDICAL  REVlFw  OFFICER  -  SPLIT  SPECIMEN 


IPRINTI  MMttSI  ftennt  OtIcVs  Name  (First.  Ml.  Last) 


^ /. 


OaM(MoA)ai>V>| 


In  accordance  with  applicable  Federal  reauirements  my  determination/verification  for  the  spUt  specimen  'tf  tested)  is: 

C  RECONFIRMED  G  FAILED  TO  RECONFIRM    REASON _^ 


Signature  oi  MeOica'  Revt**  O'licw 


IPBINT",  MMcai  FWic*  Otiioars  Name  (Fust.  Mi  Lasi) 


^ z. 


Da*  (MoyOay/Yr ) 


COPY  6  -  EMPLOYER  COPY 
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Back  of  Copy  6 

Instructions  for  Completing  the  Federal 
Drug  Testing  Custody  and  Control  Form 

Nole:  1  se  ballpiiint  pen,  press  hard,  and 
t.hec  k  all  copu's  tor  legibility. 
Procedure: 

1.  Collector  ensures  that  the  name  and 
address  of  the  drug  testing  laboratory 
appear  on  the  top  of  the  form  and  that 
the  preprinted  .Specimen  I.D.  number  on 
the  top  of  the  form  is  identical  to  the 
preprinted  .Specimen  I.D.  number 
appearing  on  the  specimen  bottle  labels/ 
seals. 

2.  Collector  ensures  the  required 
information  is  provided  in  STEP  1  on 
the  CCF. 

Note:  If  the  donor  refuses  to  provide  his/ 

her  SSN  or  Employee  I.D.  number,  the 
collector  must  provide  an  appropriate 
comment  on  the  REMARKS  line  in  STEP  4. 

3.  Collector  gives  the  collection 
container/specimen  bottle  to  the  donor 
for  providing  a  specimen. 

4.  Upon  receiving  the  specimen  from 
the  donor,  the  collector  checks  the 
temperature  of  specimen  within  4 
minutes. 

5.  Collector  marks  appropriate 
temperature  box  (if  outside  the 
temperature  range,  provides  a  remark  in 
STEP  4), 

6.  Collector  marks  the  appropriate  box 
to  indicate  w^hether  it  is  a  single  or  split 
specimen  collection.  If  no  specimen  is 
collected,  the  box  is  checked  and  a 
remark  is  provided  in  STEP  4.  If  it  is  an 
observed  collection,  the  box  is  checked 
and  a  remark  is  provided  in  STEP  4. 

Note:  If  no  specimen  is  collected,  Copies  1 
and  2  are  discarded,  but  the  remaining  copies 
are  distributed  as  indicated  below 

7.  Collector  secures  cap(s)  on 
specimen  bottlets)  and  affixes  seal(s). 

8.  Collector  dates  the  specimen  bottle 
label(s). 

9.  Donor  initials  the  specimen  bottle 
label(s)  after  the  labelts)  have  been 
placed  on  the  specimen  bottle(s). 

10.  Collector  turns  to  Copy  3  (MRO 
Copy — pink  border)  and  instructs  the 
donor  to  read  the  certification  statement 
in  STEP  5  (Copy  3)  and  to  sign,  print 
name,  date,  provide  phone  numbers, 
and  date  of  birth  after  reading  the 
certification  statement. 

Note:  If  the  donor  refuses  to  sign  the 
certification  statement,  the  collector  must 
provide  an  appropriate  comment  on  the 
REMARKS  line  in  STEP  4  on  Copy  1. 


11.  Collector  completes  STEP  4  (i.e.. 
provides  signature,  printed  name,  date, 
time  of  collection,  and  specific  name  of 
delivery  service). 

Note:  Collector  records  any  comments 
concerning  the  collection  on  the  REMARKS 
line  in  STEP  4. 

12.  Collector  immediately  places  and 
seals  the  specimen  bottle(s)  and  Copy  1 
and  Copy  2  of  the  CCF  in  an  appropriate 
leak-proof  plastic  bag. 

Note:  If  the  plastic  bag  containing  the 
specimen  bottle(s)  is  not  immediately  placed 
in  a  shipping  container  and  sealed  because 
several  collections  will  be  placed  in  the  same 
shipping  container,  the  Collector  must 
maintain  visual  control  of  the  specimens  or 
place  them  in  secured  temporary  storage. 

13.  Collector  sends  Copy  3  to  the 
MRO,  gives  Copy  4  to  the  donor,  retains 
Copy  5,  and  sends  Copy  6  to  the 
Employer. 

|FR  Doc.  99-29609  Filed  11-12-99;  8:45  am] 

BILUNG  COO€  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  FR^U41-N-53] 

Submission  for  0MB  Review:  Builder's 
Certification  of  Plans,  Specifications, 
and  Site 

agency:  Office  of  the  Chief  Information 

Officer,  HUD. 

action:  Notice^ 

3ijt/ijk/{Ac^Y;  The  "roposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  comments  on  the  subject 
proposal. 

DATES:  Comments  Due  Date:  December 
15,  1999.  Comments  should  refer  to  the 
proposal  by  name  (2502-0496)  and/or 
OMB  Control  Number. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal,  and  should  be  sent  to: 
Joseph  F.  Lackey,  |r.  HUD  Desk  Officer, 
Office  of  Management  and  Budget. 
Room  10235,  New  Executive  Office 
Building.  Washington,  DC  20503  (202) 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 


Officer.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Stxeet, 
SW.  Washington,  DC  20410,  telephone 
(202)  708-2374  (This  is  not  a  toll-free 
number)  or  e-mail  to 
Wayne_Eddins@HUD.gov.  Copies  of 
the  available  documents  submitted  to 
OMB  mav  be  obtained  from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  the 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Builder's 
Certification  of  Plans,  Specifications, 
and  Site. 

OMB  Approval  Number:  2502-0496. 

Form  Number:  mm-92541. 

Description  of  the  need  for  the 
Information  and  its  proposed  use:  HUD 
requires  the  builder  to  complete  the 
certification  (Form  HUD-92541)  that 
notes  any  adverse  site  and  location 
factors  on  the  property,  including  flood 
plains,  so  that  HUD  does  not  insure  a 
mortgage  on  property  that  poses  a  risk 
to  health  or  safety  of  the  occupant. 

Respondents:  Business  or  Other-For- 
Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


AGENCY:  C 
ACTION:  N 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Information  Collection 


800 


82 


.25 


16.400 
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Total  Estimated  Burden  Hours: 
16,400. 
Status:  Revision  and  Extension. 

Contact:  Mark  VV.  Holman,  HUD. 

(202)  708-2121. 

.\ulhority:  Section  3507  of  the  Paperwork 
Kf'dii.  tifin  Act  of  1995,  44  U.S.C.  Chapter  35. 

c)^  dnii'iiried. 

Dated:  November  8,  1999. 
Wayne  Eddins. 

Departmental  Reports  Management  Officer. 

Office  of  the  Chief  Information  Officer. 

fFR  Doc.  99-29676  Filed  11-12-99:  8:45  am] 

BILLING  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4550-D-01  ] 
Order  of  Succession 

AGENCY:  Office  of  .Admini.strafion.  HUD. 
ACTION:  \otic6  of  Order  uf  Succession. 

SUMMARY:  In  this  notice,  the  Deputy 
Secretary  for  the  Department  of  Housing 
and  Urban  Development  designates  the 
Order  of  Succession  for  the  Assistant 
Secretarv  for  Administration.  This 
Order  of  Succession  supersedes  the 
Order  of  Succession  for  tlie  Assistant 
Secretarv  for  Administration,  published 
at  55  FR  46875  (November  7.  1990). 
EFFECTIVE  DATE:  November  5,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Opitz.  Assistant  General  Counsel  for 
Procurement  and  Administrative  Law, 
Department  of  Housing  and  Urban 
Development.  Room  10180.  451  7th 
Street.  SVV.  Washington.  DC  20410. 
(202)  708-0622   (This  is  not  a  toll-free 
number.)  This  number  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relav  Service  at  1-800- 
877-8339  (toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
Deputv  Secretarv  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  perform  the 
functions  and  duties  of  the  Office  of  the 
.•\ssistant  Secretary  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office. 
the  Assistant  Secretary  is  not  available 
to  :!xercise  the  powers  or  perform  the 
duties  of  the  office.  This  Order  of 
Succession  is  subject  to  the  provisions 
of  the  Vacancy  Reform  Act  of  1998.  .5 
I'.S.C.  3345-3349'd. 

Accordingly,  the  Deputy  Secretary 
designates  the  following  Order  of 
Succession: 

Section  A,  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancv  in  office, 
the  Assistant  Secretarv  for 


Administration  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office  of  Assistant 
Secretary  for  Administration,  the 
following  officials  within  the  Office  of 
Administration  are  hereby  designated  to 
exercise  the  powers  and  perform  the 
duties  of  the  Office: 

(1)  General  Deputy  Assistant  Secretary 
for  Administration: 

(2)  Associate  General  Deputy  Assistant 
Secretary-  for  Administration; 

(3)  Deputy  Assistant  Secretary  for 
Operations: 

(4)  Associate  Deputy  Assistant  Secretary' 
for  Operations: 

(5)  Deputy  Assistant  Secretary  for 
Technical  Services: 

(6J  Associate  Deputy  Assistant  Secretary 

for  Technical  Services 
(7)  Director,  Office  of  Human  Resoiu-ces. 
These  officials  shall  perform  the 
functions  and  duties  of  the  Office  in  the 
order  specified  herein,  and  no  official 
shall  serve  unless  all  the  other  officials, 
whose  position  titles  precede  his/hers  in 
this  order,  are  unable  to  act  by  reason 
of  absence,  disability,  or  vacancy  in 
office. 

Section  B.  Authority  Revoked 

This  Order  of  Succession  revokes  the 
Order  of  Succession  for  the  Assistant 
Secretary  for  Administration,  published 
at  55  FR  46875  (November  7,  1990). 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  Sec.  3535(d). 

Dated:  November  5.  1999. 
Saul  N.  Ramirez.  Jr., 

Deputy  Secretary:  Department  of  Housing  and 

Urban  Development. 

(PR  Doc.  99-29677  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4210-01-« 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability.  Final  restoration 
Plan 

agency:  Fish  and  Wildlife  Service, 

Department  of  the  Interior. 
ACTION:  .Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  wildlife 

Service  (Service),  on  behalf  of  the 
Department  of  the  Interior  (DOI).  as  a 
natural  resource  trustee,  announces  the 
release  of  the  final  Restoration  Plan 
(Final  Plan)  for  the  Hi  View  Terrace 
Superfund  Site.  The  Final  Plan 
describes  the  DOI's  plan  to  restore 
natural  resources  injured  as  a  result  of 
remedial  actions  undertaken  to  address 
the  release  of  hazardous  substances 


from  the  Hi  View  Terrace  Superfund 
Site. 

The  Hi  View  Terrace  Superfund  Site 
(Site)  consists  of  lots  at  100.  no,  and 
116  Hi  View  Terrace  in  West  Seneca. 
New  York,  portions  of  which  were  filled 
with  cyanide-contaminated  material.  A 
removal  action  was  subsequently 
undertaken  in  1988  and  1989.  A  total  of 
5.600  tons  of  soil  and  debris  were 
removed,  and  the  area  backfilled  with 
clean  material.  About  0.5  acre  of 
wetland  at  the  Site  was  lost  due  to  the 
remedial  work,  reducing  the  quantity 
and  quality  of  wetlands  available  for 
wildlife.  As  compensation  for  this  loss 
we  reached  a  settlement  of  $25,000  with 
the  Responsible  Party. 

The  Final  Plan  is  being  released  in 
accordance  with  the  Natural  Resource 
Damage  Assessment  Regulations  found 
at  Title  43  of  the  Code  of  Federal 
Regulation  Part  11.  A  Draft  Restoration 
Plan  (Draft  Plan)  was  issued  by  the  DOI 
on  June  15,  1999.  requesting  public 
comment.  A  Notice  of  Availability  of  the 
Draft  Plan  was  published  in  the  Federal 
Register  on  June  11.  1999.  The  Drah 
Plan  described  several  habitat 
restoration  and  protection  alternatives 
identified  by  the  DOI.  and  evaluated 
each  of  the  possible  alternatives  based 
on  all  relevant  considerations.  The 
DOI's  Preferred  Alternative  identified  in 
the  Draft  Plan  entailed  the  use  of 
$25,000  by  the  Town  of  West  Seneca  to 
purchase  a  17-acre  parcel  of  land  along 
Cazenovia  Creek  to  create  the  Cazenovia 
Creek  Nature  Preser\'e.  Based  on  an 
evaluation  of  the  potential  impacts  of 
the  various  alternatives  in  the  Draft 
Plan,  and  a  consideration  of  public 
comments  received,  the  DOI  has 
selected  the  project  identified  in  the 
Draft  Plan  as  the  Preferred  Alternative, 
the  Cazenovia  Creek  Nature  Preserve, 
for  implementation.  Details  regarding 
this  project  are  contained  in  the  Find 
Plan. 

The  Final  Revised  Procedures  for  the 
Service  for  implementing  the  National 
Envirorunental  Policy  Act,  published  in 
the  Federal  Register  on  January-  16, 
1997,  provide  a  categorical  exclusion  for 
natural  resource  damage  assessment 
restoration  plans  prepared  under 
CERCLA  when  only  minor  or  negligible 
change  in  the  use  of  the  affected  areas 
in  planned.  The  DOI  has  determined 
that  the  Preferred  Alternative  will  result 
in  only  a  minor  change  in  the  use  of  the 
affected  area.  Accordingly  this 
Restoration  Plan  is  for  a  categorical 
exclusion  under  NEPA.  The  Final  Plan 
includes  an  Environmental  Action 
Statement  dociunenting  this 
determination. 
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SUPPLEMENTARY  INFORMATION:  Requests 
for  copies  of  the  Final  Plan  and 
Knvironmental  Action  Statpment.  or  for 
<inv  additional  information  should  be 
directed  to  Kathrv'n  |ahn.  Environmental 
C'.(mtaminants  Branch.  U.S.  Fish  and 
Wildlife  .Service,  New  York  Field  Office, 
3817  Luker  Road.  Cortland,  New  York 
M045,  telephone  (607)  753-9334. 

Author:  The  primary  author  of  this 
notice  is  Ms,  Kathryn  lahn.  New  York 
Field  Office.  U.S.  Fish  and  Wildlife 
.Service,  3817  Luker  Road.  Cortland,  NY 
13045 

.\uthorify:  The  authority  for  this  action  is 
the  Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980,  as 
amended  (CERCLA),  42  U.S.C. 

Dated  October  28,  1999. 
MA.  Parker. 

Artina  fl'^gional  Director.  Region  5,  U.S.  Fish 
and  Wildlife  Service. 
[PR  Doc.  99-28987  Filed  11-12-99;  8:45  am) 

BILLING  CODE  M10-55-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[MT-O6O-1220-DE,  1617P] 

Noiice  of  Availability  of  the  Draft  Off- 
Highway  Vehicle  Environmental  Impact 
Statement  and  Plan  Amendment 

agency:  Bureau  of  Land  Management. 
Intf-nor  and  Forest  Service,  Agriculture. 
ACTION:  Notice. 


Date 


November  30  . 

November  30   . 

December  1   ... 

December  1    ... 
December  1    ... 

December  2     . 

December  2 
December  2    .. 

December  2    .. 

December  3    ., 

December  6    . 
December  6    . 

December  6  , 

December  7  . 

December  7  .. 

December  7  .. 

December  7  .. 

December  7   ,. 
December  8  .. 

Decembei  8  .. 
December  8  .. 

December  9  ., 

December  9  , 
December  14 


SUMMARY:  The  Bureau  of  Land 

Management  (BLM)  and  Forest  Service 
(FS)  have  prepared  a  Draft  Off-Highway 
Vehicle  Environmental  Impact 
Statement  (EIS)  and  Plan  Amendment. 
The  Draft  EIS/ Plan  Amendment 
describes  the  analysis  completed  on  the 
proposed  management  changes  in  off- 
highway  vehicle  (OHV)  use  on  public 
lands  administered  bv  the  BLM  and  FS, 
Northern  Region,  m  Montana.  North 
Dakota,  and  portions  of  South  Dakota. 
Five  alternatives,  including  a  No  Action 
Alternative,  were  developed  to  meet  the 
purpose  and  need  of  the  project  and 


respond  tn  significant  issues.  The 
purpose  and  need  are  tn  address  the 
impacts  of  OHV  travel  on  open  areas 
that  are  currently  available  to  motorized 
cross-country  travel.  The  No  Action 
.Mternative  would  maintain  current 
management.  Areas  currentlv  open 
vearlong  or  seasonally  to  cross-country 
travel  would  remain  open.  Alternatives 
1  and  2  would  restrict  mritorized  cross- 
countrv  travel  yearlong.  Alternative  3 
would  restrict  motorized  cross-country 
travel  vearlong  in  North  Dakota,  most  of 
Montana,  and  portions  of  South  Dakota, 
Alternative  4  would  limit  motorized 
cross-country  travel  seasonally. 
DATES:  The  comment  period  on  the  Draft 
ElS/Plan  Amendment  will  end  90  days 
from  the  date  the  Environmental  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  expected  end 
of  the  comment  period  is  February  24, 
2000.  Open  houses  on  the  Draft  EIS/ 
Plan  Amendment  will  be  held  in 
communities  in  Montana,  North  Dakota, 
and  South  Dakota  during  the  review- 
period.  The  locations  for  the  open 
houses  are  listed  below  but  also  look  for 
an  article  in  your  local  paper  because 
locations,  dates  and/ or  time  may 
change. 


Location 


Billings,  MT  .... 
Miles  City,  MT 
Bismarck,  ND  . 


Red  Lodge,  MT 
Colstnp,  MT  


Time 


Place 


4:00-8:00  p.m BLM     Office.     5001      Southgate 

Dnve, 


Watford  City,  ND 


Lincoln,  MT  ... 
Glendive,  MT 


Great  Falls,  MT 

Rapid  City,  SD  . 

Townsend,  MT  . 
Dickinson,  ND  .. 


Havre,  MT 

Missoula.  MT 

Malta,  MT 

Broadus,  MT  . 

Bowman,  ND 

Hamilton,  MT 
Helena.  MT  ... 


Glasgow,  MT  , 
Bozeman,  MT 


Dillon,  MT 


Butte,  MT 


5:00-7  GO  p,m.  ., 

4  00-8  00  D  m.  . 

4:00-8:00  p.m.  . 
5:00-7  00  p.m.  . 

4:00-8  00  p  m.  . 

4.00-8:00  p  m.  . 
5:00-7.00  p  m.  . 

4:00-7  00  p.m.  . 

3:00-7  00  p.m.  . 

4:00-8:00  p.m,  . 
4:00-8:00  p.m.  . 

4:00-7:00  p.m.  , 
4:00-8:00  p.m.  , 
4:00-7:00  p,m.  , 
5:00-7:00  pm. 

4:00-8  00  pm. 

4:00-8  00  pm,. 
4:00-8,00  pm. 

4:00-7.00  pm. 
4:00-8:00  p.m. 

4:00-8  00  p  m. 

4:00-8,00  p  m. 


Libby,  MT '^  00-9  00  p  m. 


BLM     Office,      1 1 1      Garryowen 

Road 
U.S     Forest    Service,    240    West 

Century, 
U.S  Forest  Service, 
Bicentennial    Library.    415   Willow 

Avenue 
U.S,    Forest    Service.    1  5    miles 

south  of  Watford  City. 
Lincoln  Community  Hall, 
Glendive  Medical  Center,  Carney 

Conference  Room  «; 
BLM/FS  Office,  HOI   15th  Street 

North, 
West  River  Research  &  Ag    Crt,. 

1905  Plaza  Blvd. 
Townsend  Library, 
BLM  Office,   2933  Third  Avenue 

West 
BLM  Office 

Boone  and  Crocket  Club 
BLM  Office 
Powder  River  County  Courttiouse 

Election  Rm, 
Long  Pines  Steak  House.  13  1st 

Ave  SE 
Senior  Center,  820  North  4th, 
US  Forest  Service,  2880  Skyway 

Dnve 
BLM  Office, 
Gallatin  Co  Courthouse,  311  West 

Main, 
US    Forest  Sen/ice,  420  Barrett 

Street, 
BLM  Office.  106  North  Parkmont 
Libby  City  Hall,  Ponderosa  Room 


Federal  Register /Vol    64,  No,  219/Mondav.  N'ovprnber  15.  199q'\otirp? 


61933 


Date 


Location 


December  14  Browning,  MT  

December  14  Lewistown   MT 

December  15  Choteau   VT  

December  15  I  Trout  Creek,  MT  .. 

December  16  i  Eureka,  MT  , 

January  12  Kalispell.  MT  

Januan/  18  ;  Lemmon,  SD 

January  19  ,  Buffalo,  SD  

January  20  :  Pierre,  SD  

January  21   Belle  Fourche,  SD 

January  24  Ekalaka,  MT 


Time 


Place 


i:j0-7:00  p.m Tribal  Offices. 

4:00-7:00  p,m |  BLM  Office,  Airport  Road. 


2:00-7:00  p.m 
4:00-9:00  p.m. 
7:00-10:00  p.m 


Stage  Stop  Inn. 
U.S.  Forest  Service. 
Lincoln  Co.  Electnc. 


5:00-8:00  p.m Outlaw  Inn. 


2:00-6:00  p.m. 
2:00-6:00  p.m. 
2:00-6:00  p.m. 
2:00-6:00  p.m. 
2:00-6:00  p.m. 


Lemmon  Elementary  School 

Harding  County  Jury/Court  Room. 

Governors  Inn. 

BLM  Office. 

Carter  Country  Jury/Court  Room. 


415    Willow 
1.5    miles 


iird  Avenue 


e,  311  West 

420  Barrett 

1  Parkmont, 
irosa  Room 


ADDRESSES:  .Address  all  comments  to 
C3H\'  Plan  .Amendment,  Levvistown 
Field  Office.  P.O.  Box  1160,  Levvistown, 
MT  ,5  9457-1160. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the  above 
Lewistown  address  during  regular 
business  hours  (7:45  am,  to  4:30  p.m.). 
Monday  thrnuoh  Fridav,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  vou  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act. 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identif\ing  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 

Majerus.  406-538-1924  or  Dick  Kram.er", 
406-329-1008. 

SUPPLEMENTARY  INFORMATION:  This  Draft 
ElS.'Plan  Amendment  discloses  the 
potential  environmental  consequences 
of  managing  cross-country  off-highway 
vehicle  (OHV)  use  on  public  lands 
administered  by  the  BLM  and  FS, 
Northern  Region,  in  Montana,  North 
Dakota,  and  portions  of  South  Dakota 
(excluding  the  Black  Hills  National 
Forest,  Buffalo  Gap  Grasslands  and  the 
Fort  Pierre  Grasslands).  The  agencies 
recognize  that  many  recreation  users  do 
not  differentiate  between  BLM  and  FS 
lands.  The  agencies  fee'l  it  is  better 
customer  service  to  have  consistent 
policies  across  agency  boundaries: 
therefore,  the  plan  amendment  will  be 
a  joint  BLM  and  FS  proposal.  The  BLM 
and  FS  are  joint  lead  agencies 
responsible  for  preparation  of  the  ELS, 
plan  amendment. 

The  increased  popularitv  and 
widespread  use  of  OHVs  on  public 
lands  in  the  1960s  and  earlv  1970s 
prompted  the  development  of  a  unified 
federal  policy  for  such  use.  Executive 


Order  11644  was  issued  in  1972  and 
Executive  Order  11989  was  issued  in 
1977.  They  provided  direction  for 
federal  agencies  to  establish  policies 
and  provide  for  procedures  to  control 
and  direct  the  use  of  OHVs  on  public 
lands  so  as  to  (1)  protect  the  resources 
of  those  lands,  (2)  promote  the  safety  of 
all  users  of  those  lands,  and  (3) 
minimize  conflicts  among  the  various 
uses  on  those  lands.  The  BLM  and  FS 
have  developed  regulations  in  response 
to  the  Executive  Orders  (43  CFR  8342 
and  36  CFR  219  and  295).  Under  those 
regulations,  OHV  use  can  be  restricted 
or  prohibited  to  minimize  (1)  damage  to 
the  soil,  watershed,  vegetation,  or  other 
resources  of  the  public  lands;  (2)  harm 
to  wildlife  or  wildlife  habitats;  and  (3) 
conflict  between  the  use  of  OHVs  and 
other  types  of  recreation. 

The  BLM  and  FS  recognize  in  their 
respective  resource  management  plans 
and  forest  plans,  policy,  and  manual 
direction,  that  off-highwav  vehicle  use 
is  a  valid  recreational  activity  when 
properly  managed.  Managing  this  use 
along  with  other  recreation  uses  and  the 
need  to  protect  resource  values  has 
become  increasingly  more  difficult  with 
increasing  public  demands  and 
decreasing  budgets. 

The  purpose  of  this  ElS/plan 
amendment  is  to  address  the  impacts  of 
wheeled  (motorcycles,  four-wheel  drive 
vehicles,  sport  utility  vehicles,  all- 
terrain  vehicles,  etc.)  off-highway 
vehicle  travel  on  open  areas  that  are 
currently  available  to  motorized  cross- 
country travel.  It  will  amend  forest  plan 
and  resource  management  plan  OH\' 
area  designations  to  preserve  future 
options  for  site-specific  travel  planning. 
This  would  provide  timely  interim 
direction  that  would  prevent  further 
resource  damage,  user  conflicts,  and 
related  problems,  including  new  user- 
created  roads,  associated  with 
motorized  cross-country  travel  until 
subsequent  site-specific  travel  planning 
is  complete.  Site-specific  travel 
planning,  or  activity  planning,  will 
address  OHV  use  on  specific  roads  and 
trails.  This  amendment  would  not 


change  the  current  limited/restricted 
yearlong  or  closed  designations,  or 
designated  intensive  off-road  vehicle 
use  areas. 

About  16  million  acres  of  public  land 
are  currently  available  to  motorized 
cross-country  travel  in  the  analysis  area, 
either  yearlong  or  seasonally,  which  has 
the  potential  to:  spread  noxious  weeds, 
cause  erosion,  damage  cultural  sites, 
create  user  conflicts,  and  disrupt 
wildlife  and  damage  wildlife  habitat. 

Problems  do  not  occur  equally 
throughout  the  analysis  area.  Motorized 
cross-country  travel  is  generally  limited 
by  current  technology  to  areas  that  are 
less  steep  and  have  more  open 
vegetative  communities.  Random  use  in 
open  areas  has  created  trail  networks 
throughout  the  analysis  area.  Some  of 
this  use  has  occurred  in  riparian  areas 
and  on  highly  erodible  slopes. 

Monitoring  of  OHV  travel  at  FS  and 
BLM  offices  indicates  that  problems 
exist  where  unrestricted  motorized 
cross-country  travel  is  allowed.  Many 
imits  have  completed  or  begun  site- 
specific  travel  planning.  Most  notable 
efforts  are  the  Elkhom  Mountains  near 
Helena,  Montana,  and  the  Whitetail- 
Pipestone  area  near  Butte.  Montana, 

Members  of  the  public  and  the 
Montana  Department  of  Fish.  Wildlife 
and  Parks  Commission  have  shared 
their  concerns  about  unrestricted  OHV 
travel  on  public  lands.  The  four  BLM 
Resource  Advisor\'  Coimcils  (citizen 
groups  that  represent  a  balance  of 
commodity,  conservation,  and  other 
public  interests)  in  Montana,  North 
Dakota,  and  portions  of  South  Dakota, 
expressed  serious  concerns  about 
allowing  continued,  unrestricted, 
motorized  cross-coimtry  travel  on 
public  lands. 

The  BLM  and  FS  are  concerned  that 
continuing  unrestricted  use  could 
potentially  increase  these  problems. 
Areas  that  are  open  yearlong  or 
seasonally  to  motorized  cross-coimtry 
travel  in  current  forest  plans  and 
resource  management  plans  will  require 
a  plan  amendment  to  address  these 
issues.  This  proposal  to  manage  the 
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cross-country  aspect  of  motorized 
vehicle  use  is  part  of  our  responsibility 

as  publif  land  managers  to  balance 
human  use  with  the  need  to  protect 
natural  resources. 

Authority:  Sec.  202,  Pub.  L.  94-579,  90 
Stat.  2747  (43  U.S.C.  1712),  Sec.  6.  Pub.  L. 
94-588,  90  Stat.  2949  (16  U.S.C.  1604). 

Dated:  Nnvemh^r  5,  1999. 
Larry  E.  Hamilton. 

Statr  Dirpctor.  Burvau  of  Land  Management. 
Kathleen  .\.  McAllister, 
Depatv  Hfgional  Forester,  U.S.  Forest  Service. 
|FR  Doc.  99-29542  Filed  11-12-99;  8:45  am) 

BILLING  COOES  4310-O»M> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930,  h4-65738] 

Notice  of  Really  Action:  Modified 
Competitive  Sale  of  Public  Lands  N- 
65738 

agency:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Modified  competitive  sale  of 

public  lands. 

SUMMARY:  The  following  described 
public;  land  in  Muapa.  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  disposal  utilizing  modified 
competitive  sale  procedures,  at  not  less 
than  the  fair  market  value  (FMV). 
.\uthoritv  for  the  sale  is  Section  203  of 
the  Federal  Land  Policv  and 
Management  Act  of  1976  (90  Stat.  2750. 
4.US.C.  1713)(FLPMA). 

Mount  Diablo  Meridian,  Nevada 

T.  15  S..R.  66E. 

Sec.  7.  EV2  SWV4.SEV4 

Containing  240  acres,  more  or  less.  This 
FMV  is  $228,000.00.  The  land  described  is 
hereby  segregated  from  appropriation  under 
public  land  laws,  including  the  mining  laws, 
pending  disposition  of  this  action,  or  270 
days  from  the  date  of  publication  of  this 
notice,  whichever  occurs  first. 

The  lands  will  be  offered  for  sale  by 
sealed  bid  onlv.  bids  tr)  be  opened  at 
10:00  am  PST.  on  Januarv  14.  2000,  at 
the  Bureau  of  Land  Management,  4765 
Vegas  Drive.  Las  Vegas.  Nevada  89108. 
This  sale  will  be  by  modified 
competitive  procedures  Nevada  Power 
Companv  will  be  given  the  opportunity 
to  meet  the  highest  bid  received. 

All  sealed  bids  must  be  submitted  to 
the  Bureau  of  Land  Management's  Las 
Vegas  Field  Office  at  4765  Vegas  Drive, 
Las  Vegas.  Nevada  89108.  no  later  than 
400  pm  PST.  Januarv  13,  2000.  Bid 
envelopes  must  be  marked  on  the  left 
front  corner  with  the  serial  number.  N- 
65738,  and  sale  date.  Bids  must  be  for 


not  less  than  the  appraised  FMV 
specified  on  this  notice.  Each  sealed  bid 
shall  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft. 
or  cashier's  check  made  payable  to  the 
Department  of  the  Interior.  BLM  for  not 
less  than  10  percent  of  the  amount  bid. 
The  terms  and  conditions  applicable 
to  the  sale  are: 

1.  Minerals  rights  reserved  to  the 
United  States  are  oil,  gas.  sodium  and 
potassium.  A  more  detailed  description 
of  this  reservation,  which  will  be 
incorporated  in  the  patent  document,  is 
available  for  review  at  this  office. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States.  Act  of 
August  30,  1890  (26  Stat.  291;  43  U.S.C, 
945). 

3.  The  patent  will  be  subject  to  all 
valid  existing  rights. 

N-4790;  a  right-of-way  for  a  500kV 

transmission  line  to  the  Bureau  of 

Reclamation.  Los  Angeles  City, 

Nevada  Power  Company. 
N-10683;  a  right-of-way  for  a  500kV 

transmission  line  to  Intermountain 

Power  Project. 
N-39815;  a  right-of-way  for  a  345kV 

transmission  line  to  Nevada  Power 

Company. 
N-42581;  a  right-of-way  for  an 

underground  natural  gas  pipeline  to 

Kern  River  Gas. 
N-62093;  a  right-of-way  for  an 

underground  communication  line  to 

Touch  America  Inc. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens  18  years  old  or 
older,  or  in  the  case  of  corporations,  be 
subject  to  the  laws  or  any  State  of  the 
U.S.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
determined.  The  apparent  high  bidder 
and  the  designated  bidder  (Nevada 
Power  Company)  will  be  notified.  The 
designated  bidder  shall  have  30  days 
from  the  date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid.  Should  the  designated 
bidder  fail  to  submit  a  bid  that  matches 
the  apparent  high  bid  within  the 
specified  time  period,  the  apparent  high 
bidder  shall  be  declared  high  bidder. 
The  total  purchase  price  for  the  land 
shall  be  paid  within  180  days  of  the  date 
of  the  sale. 

Detculed  information  concerning  the 
sale,  including  the  reser\-ations, 
procedures  for  and  conditions  of  sale. 
and  planning  and  environmental 
dociunents,  is  available  at  the  Las  Vegas 
Field  Office.  Bureau  of  Land 
Management,  4765  Vegas  Drive.  Las 
Vegas.  Nevada  89108. 


For  a  period  of  45  days  from  the  date 
of  this  Notice,  interested  parties  may 
submit  comments  to  the  Field  Manager. 
Las  Vegas  Field  Office,  at  the  above 
address.  In  the  absence  of  objections, 
this  proposal  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  October  22,  1999. 
Phil  Guerrero. 

Acting  Field  Manager,  Las  Vegas  Field  Office. 
!FR  Doc.  99-29357  Filed  11-12-99;  8:45  am) 

BILLING  CODE  1430-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

agency:  National  Park  Service, 
Department  of  the  Interior. 
action:  Notice  of  minor  changes  to  a 
Privacy  Act  system  of  records. 

summary:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a),  the  Department  of  the 
Interior  is  updating  a  system  of  records 
managed  bv  the  National  Park  Service 
(NPS).  The'changes  are  to  the  system  of 
records  "Special  Use  Permits,  Interior, 
NPS-1,  "  which  is  published  in  its 
entirety  below. 

dates:  These  actions  will  be  effective 
November  15,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  these  changes, 
and  for  general  information  regarding 
NFS'  Privacv  Act  Program,  contact  Ms. 
Diane  Cooke.  NPS  Privacy  Act  Officer, 
at  (202)  208-3933. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Interior  is  amending 
the  system  notice  for  NPS-1,  "Special 
Use  Permits"  to  more  accurately 
describe  and  update  the  system 
locations,  retention  and  disposal, 
retrievability.  storage,  safeguards,  and 
record  access  procedures.  Accordingly, 
the  Department  of  the  Interior  proposes 
to  amend  the  "Special  Use  Permits." 
NPS-1  in  its  entirety  to  read  as  follows: 
Diane  M.  Cooke. 
.\PS  FOIA  Officer. 

INTERIOR/NPS-1 

SYSTEM  NAME: 

Special  Use  Permits— Interior,  NPS-1. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Visitor  to  National  Parks  or 
commercial  entities  who  receive  special 
use  permits. 


DISCLOSURE  1 
AGENCIES: 


SYSTEM  LOCATION: 

Records  are  kept  at  the  park  of  office 
issuing  the  permit.  (See  Appendix  for 
addresses). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clontains  permittees'  names, 
addresses,  terms,  and  conditions  of 
permits. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

lb  I'.SC.  1  cind  44  U.S.C.  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  record  is  for 
(1)  Park  management.  Disclosures 
outside  the  Department  of  the  Interior 
may  be  made  to: 

( 1 )  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  partv  in 
litigation  before  a  court  or  adjudicative 
or  admmistrative  bodv.  when: 

(a  I  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(1 )  The  Department  or  any  component 
of  the  Department: 

(2)  Any  Departmental  emplovee 
acting  in  his  or  her  official  capacity: 

(3)  Any  Departmental  emplovee 
acting  in  his  or  her  individual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 

•"f 
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(4)  The  I'nited  .States,  when  the 
Department  determines  that  the 
Department  is  likely  to  be  affected  by 
the  proceeding:  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessary  to  the 
proceedings:  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal.  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosec:uting.  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 

(4)  A  congressi(mal  office  in  response 
to  an  inquiry  to  that  office  bv  the 
individual  to  whom  the  records 
pertains. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  3  i'.S.C. 
552olbl(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 


agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  S'^ORiNG, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM; 

STORAGE: 

Maintained  in  manual  form  in  file 
folders  and  electronically  as  computer 
files. 

retrievability: 

Indexed  by  permittee's  name  or 
permit  number. 

SAFEGUARDS: 

Stored  in  lockable  metal  file  cabinets 
or  unlocked  cabinets  in  secured  rooms 
or  buildings  on  either  United  States 
Government-owned  or  leased  facilities. 
Computer  files  are  password  protected 
to  restrict  unauthorized  access. 

retention  and  disposal: 

Records  not  involving  fees  or  cost 
recovery  are  maintained  for  one  year 
and  one  day.  Records  involving  cost 
recovery  and/or  fees  are  maintained  for 
six  years  and  three  months.  Disposal  of 
all  records  is  in  accordance  with 
retention  and  disposal  schedules 
following  prescribed  methods. 

system  MANAGER(S)  and  ADDRESS: 

Associate  Director.  Park  Operations, 
National  Park  Serv^ice,  United  States 
Department  of  the  Interior,  Washington, 
DL  20240. 

notification  procedures: 

To  determine  whether  the  records  are 
maintained  on  you  in  this  system,  write 
to  the  Systems  Manager  or  to  the  offices 
cited  under  "Records  Location."  (See  43 
CFR  2.60) 

RECORD  ACCESS  PROCEDURES: 

To  see  your  records,  \vnte  the 
Systems  manager  or  the  offices  cited 
under  "Records  Location."  Describe  as 
specifically  as  possible  the  records 
sought.  If  copies  are  desired,  the 
requester  is  responsible  for  payment  of 
all  costs  involved  in  supplying  the 
requested  records.  (See  43  CFR  2,63) 

CONTESTING  RECORD  PROCEDURE: 

To  request  corrections  or  the  removal 
of  material  from  your  files,  wTite  the 
Systems  Manager.  (See  43  CFR  2.71) 

RECORD  SOURCE  CATEGORIES: 

Induidual  on  whom  record  is 
maintained. 

[PR  Doc.  99-29415  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4310~70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Privacy  Act  of  1974.  as  Amended; 
Systems  of  Records 

agency:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Notice  of  minor  changes  to  a 
system  of  records. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  the  Department  of  the 
Interior  is  updating  a  system  of  records 
managed  by  the  National  Park  Service 
(NPS).  The  changes  are  to  the  system  of 
records  "Law  Enforcement  Files: 
Statistical  Reporting  System,  incident 
card  reference  and  related  files.  Interior, 
NPS-19,"  which  is  published  in  its 
entirety  below. 

DATES:  These  actions  will  be  effective 

November  15.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  these  changes, 
and  for  general  information  regarding 
NPS"  Privacy  Act  program,  contact  Ms. 
Diane  Cooke,  NPS  Privacy  Act  Officer, 
at  (202)  208-3933. 

SUPPLEMENTARY  INFORMATION:  When 
originally  published  in  the  Federal 
Register  this  system  of  records  was 
identified  as  above.  With  the  publishing 
of  this  notice,  the  name  of  this  svstem 
of  records  is  changed  to  "Case  Incident 
Reporting  Svstem'  The  address  of  the 
System  Manager  has  also  been  changed 
to  reflect  an  organizational  change 
within  NPS. 
Diane  M.  Cooke, 
Privacy  Act  Officer,  National  Park  Service. 

INTERIOR/NPS-19 
SYSTEM  NAME: 

Case  Incident  Reporting  System. 

SYSTEM  LOCATION: 

(1)  United  States  Park  Police,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242.  (2)  New  York  Field  Office.  Bldg. 
#275.  Floyd  Bennet  Field,  Brooklyn,  NY 
11234.  (3J  San  Francisco  Field  Office. 
Fort  Mason,  San  Francisco,  CA.  94123. 
(4)  National  Park  areas  and  Regional 
Offices  (See  Appendix  for  addresses). 

categories  of  individuals  covered  by  the 
system: 

Individual  complainants  in  criminal 
cases,  individuals  investigated  or 
arrested  for  criminal  or  traffic  offenses, 
or  involved  in  motor  vehicle  accidents, 
or  certain  types  of  non-criminal 
incidents. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name  of  individual,  date  and  case 
numbf'r  of  incident,  report  of  incident. 

,inii  fingerprint  int'nrmation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

16U.S.C.  1. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USES  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primarv  uses  of  the  records  are: 

(1)  To  identiK-  incidents  in  which 
individuals  were  involved,  (2)  to 
retrieve  the  report  for  information  for 
the  individual  involved,  such  as 
accident  reports  and  reports  of  found 
propertv.  (3)  to  aid  National  Park 
Service  Law  enforcement  officers  on  a 
need  to  know  basis.  (4)  as  the  basis  for 
criminal  mvestigations  conducted  by 
the  United  States  Park  Police,  and 
commissioned  law  enforcement 
employees,  and  (5)  to  assist  local  and 
Regional  law  enforcement  agencies 
working  in  areas  contiguous  to  areas 
under  the  jurisdiction  of  the  NPS. 
Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  Another 
Federal  agency  to  enable  that  agency  to 
respond  to  an  inquirv  by  the  individual 
to  whom  the  record  pertains.  (2)  The 
Department  of  Justice,  or  to  a  court, 
adjudicative  or  other  administrative 
body,  or  to  a  party  in  litigation  before 
a  court  or  adjudicative  or  administrative 
body,  when:  (a)  One  of  the  following  is 
a  party  to  the  proceeding  or  has  an 
interest  in  the  proceeding:  (1)  The 
Department  or  any  component  of  the 
Department;  (2)  Any  Departmental 
employee  acting  in  his  or  her  official 
capacity;  (3)  Any  Departmental 
employee  acting  in  his  or  her  individual 
capacity  where  the  Department  or  the 
Department  of  lustice  has  agreed  to 
represent  the  employee:  or  (4)  The 
United  States,  when  the  Department 
determines  that  the  Department  is  likely 
to  be  affected  by  the  proceeding:  and  (b) 
The  Department  deems  the  disclosure  to 
be:  (1)  Relevant  and  necessary  to  the 
proceedings;  and  (2)  Compatible  with 
the  purpose  for  which  we  compiled  the 
information.  (3)  The  appropriate 
Federal.  State,  tribal,  local  or  foreign 
governmental  agency  that  is  responsible 
for  investigating,  prosecuting,  enforcing 
or  implementing  a  statute,  rule, 
regulation,  order  or  license,  when  we 
become  aware  of  an  indication  of  a 
violati(jn  or  potential  violation  of  the 
statute,  rule  regulation,  order  or  license. 
(4)  A  congressional  office  in  response  to 
an  inquiry  to  that  office  by  the 
individual  to  whom  the  records 
pertains.  (5)  to  local  and  Regional  law 
enforcement  agencies  for  the  purpose  of 


inclusion  in  automated  fingerprint  data 
systems. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(bl(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  a(n)  or 
the  Federal  Claims  Collection  Act  of 
1966  (31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  records,  magnetic  disk, 
diskette,  and  computer  tapes. 

RETRIEVABILrrY: 

(1)  Manually,  by  name  of  individual 
and  park,  and  (2)  automated,  by  name 
and  incident  number. 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51  for 
manual  and  automated  records, 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  various 
lengths  of  time,  depending  of  the 
seriousness  of  the  incident  Records  are 
retired  to  the  Federal  Records  Center  or 
purged,  depending  on  the  nature  of  the 
document. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

(1)  Commander.  Information 
Management  Section,  US,  Park  Police, 
National  Park  Service,  United  States 
Department  of  the  Interior,  Washington, 
DC  20242.  (2)  Chief  Ranger,  Ranger 
Activities  Division.  National  Park 
Service,  United  States  Department  of  the 
Interior,  Washington,  DC  20240. 

RECORD  SOURCE  CATEGORIES: 

Incident  information  obtained  from 
individual  on  whom  information  is 
maintained,  witnesses,  and  investigating 
officials. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Under  the  general  exemption 
authority  provided  by  5  U.S.C. 
552a(j)(2),  the  Department  of  the  Interior 
has  adopted  a  regulation.  43  CFR 
2.79(a),  which  exempts  this  system  from 
all  of  the  provisions  of  5  U.S.C.  552a, 
and  the  regulations  in  43  CFR,  part  2, 
subpart  D,  except  subsections  (b),  (c), 
and  (1),  and  (2).  (e)(4)(A)  through  (F), 
(e)(6),  (7),  (9).  (10),  and  (11),  and  (i)  of 
5  U.S.C.  552a  cmd  the  portions  of  the 
regulations  in  43  CFR  part  2,  subpart  D 
implementing  these  subsections.  The 
reasons  for  adoption  of  this  regulation 


are  set  out  at  40  FR  37217  (August  26, 

1975). 

(FR  [)nr  00-20416  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Privacy  Act  of  1974,  as  Amended; 
Systems  of  Records 

agency:  National  Park  Service. 
Department  of  the  1   terior. 
ACTION:  Notice  of  minor  changes  to  a 
system  of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a).  the  Department  of  the 
Interior  is  updating  a  system  of  records 
managed  by  the  National  Park  Service 
(NTS).  The  changes  are  to  the  system  of 
records  "Land  Acquisition  Management 
Information  System  (Interior.  NPS-3)," 
which  is  published  in  its  entirety  below. 
DATES:  These  actions  will  be  effective 
November  15,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
inform.ation  regarding  these  changes, 
and  for  general  information  regarding 
NFS'  Privacy  Act  program,  contact  Ms. 
Diane  Cooke,  NPS  Privacy  Act  Officer, 
at  (202)  208-3933. 
SUPPLEMENTARY  INFORMATION:  When 
originally  published  in  the  Federal 
Register,  this  system  of  records  was 
identified  as  above.  With  the  publishing 

ui  una  iiuiiuc;,  laiC  j-iLuiivj  l»*   >.xx<^  ^  »  ■ji.-^.»i  .-. 

records  is  changed  to  "Land  Acquisition 
Management  Information  System  and 
Master  Deed  Listing."  The  address  of 
the  System  Manager  and  the  System 
Location  has  also  been  changed  to 
reflect  an  organizational  change  within 
the  NPS.  In  addition,  "tenants"  have 
been  added  to  the  Categories  of 
Individuals  Covered  by  the  System, 
"inactive"  has  been  added  to  the 
Categories  of  Records  in  the  System,  and 
the  Debt  Collection  Improvement  Act  of 
1996,  has  been  added  to  the  "Disclosm-e 
to  Consumer  Reporting  Agencies 
section. 
Diane  M.  Cooke. 
Pnvarv  Art  Officer.  National  Park  Service. 

INTERIOR/NPS-3 

SYSTEM  NAME: 

Land  Acquisition  Management 
Information  System  and  Master  Deed 
Listing  "  Interior,  NPS-3. 

SYSTEM  LOCATION: 

Land  Resources  Division.  National 
Park  Service,  in  Washington,  DC. 
Regional  Land  Resources  Program 


AUTHORITY  F 

16  U.S.C 
U.S.C.  465 


Federal  Register/ Vol.  64,  No.  219/Mondav.  Nnvpmber  1!^.   1999/Notices 


61937 


Centers  and  Land  Resources  Project 
Offices  (See  Appendix  for  addresses). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Owners  and  tenants  of  land  within 
the  National  Park  Sy.stem 

CATEGORIES  OR  RECORDS  IN  THE  SYSTEM: 

Management  and  monitoring  of  active 
and  inactive  land  acquisition  projects. 
Contains  records  for  each  tract  acquired, 
scheduling,  and  progress  data, 
landowners'  names  and  addresses,  and 
descriptive  data  cm  each  tract. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

16U.S.C.  1.44U.S.C3101,and42 
U.S.C.  4651 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  use  of  the  records  is  for: 

(1)  Land  acquisition  management  and 

(2)  Land  acquisition  statistics  for  the 
National  Park  Service  personnel. 
Congressional,  or  public  information. 
Disclosure  outside  the  United  States 
Department  of  the  Interior  may  be  made: 

(1)  Another  Federal  agency  to  enable 
that  agency  to  respond  to  an  inquiry  by 
the  individual  to  whom  the  record 
pertains. 

(2)  The  Department  of  Justice,  or  to  a 
court,  adjudicative  or  other 
administrative  body,  or  to  a  party  m 
litigation  before  a  court  or  adjudicative 
or  administrative  body,  when: 

(a)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

[Ij  The  Department  or  an\  component 
of  the  Department, 

(2)  Any  Departmental  emplovee 
acting  in  his  or  her  official  capacity; 

(3)  Any  Departmental  emplovee 
acting  in  his  or  her  indi\idual  capacity 
where  the  Department  or  the 
Department  of  Justice  has  agreed  to 
represent  the  emplovee;  or 

(4)  The  United  States,  when  the 
Department  determines  that  the 
Department  is  likelv  to  be  affected  by 
the  proceeding;  and 

(b)  The  Department  deems  the 
disclosure  to  be: 

(1)  Relevant  and  necessarv  to  the 
proceedings;  and 

(2)  Compatible  with  the  purpose  for 
which  we  compiled  the  information. 

(3)  The  appropriate  Federal.  State, 
tribal,  local  or  foreign  governmental 
agency  that  is  responsible  for 
investigating,  prosecuting,  enforcing  or 
implementing  a  statute,  rule,  regulation. 
order  or  license,  when  we  become  aware 
of  an  indication  of  a  violation  or 
potential  violation  of  the  statute,  rule 
regulation,  order  or  license. 


(4)  A  congressional  office  in  response 
to  an  inquin,-  to  that  office  by  the 
individual  to  whom  the  records 
pertains. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES; 

Disc  lo-^ures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)),  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)),  and  the  Debt 
Collection  Improvement  Act  of  1996  (31 
U.S.C.  3701-3722). 

POLICIES  AND  PRACTICES  FOR  STORING. 

RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computerized. 

RETRIEVABILTY: 

Indexed  by  tract  number  but 
retrievable  by  tract  number  or 
landowner's  name. 

SAFEGUARDS: 

Maintained  with  safeguards  meeting 
the  requirements  of  43  CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Maintained  until  superseded  by 
updated  (>t  revised  version. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  National  Program  Center. 
Division  of  Land  Resources.  National 
Park  Service.  United  States  Department 
of  tJie  Interior,  1849  G.  St.  NW., 
Washington.  DC  20240. 

NOTIFICATION  PROCEDURE: 

To  determine  \\  hether  records  are 
maintained  on  you  in  this  system.  WTite 
to  the  Svstem  Manager  (See'43  CFR 
2.60) 

RECORDS  ACCESS  PROCEDURES: 

To  see  your  records,  write  the  System 
Manager.  Describe  as  specifically  as 
possible  the  records  sought.  If  copies  are 
desired,  indicate  the  maximum  vou  are 
willing  to  pay.  (See  43  CFR  2.63) 

CONTESTING  RECORD  PROCEDURES: 

To  request  corrections  or  the  removal 
of  material  from  your  files,  write  the 
Svstems  Manager  (See  43  CFR  2,71) 

RECORD  SOURCE  CATEGORIES: 

Project  and  Regional  Offices, 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Privacy  Act  does  not  entitle  an 
individual  to  have  access  to  any 
information  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 


Appendix  of  Land  Resources  Offices 

National  Park  Service,  Land  Resources 
Division,  1849  C  Street,  NW..  Washington, 
DC.  20240 

National  Park  Service.  National  Capital 
Region.  Land  Resources  Program  Center, 
1100  Ohio  Drive,  SW.,  Washington.  DC. 
20242 

National  Park  Service,  Alaska  Region,  Land 
Resources  Program  Center.  2525  Gambell 
Street  #107.  Anchorage.  Alaska  99503- 
2892 

National  Park  Service,  Appalachian  Trail 
Land  Acquisition.  Field  Office.  PO.  Box 
908,  1314  Edwin  Miller  Boulevard. 
Martinsburg,  West  Virginia  25402-0908 

National  Park  Service.  Intermountain  Land 
Resources.  Program  Center,  Santa  Fe  1220 
South  St.  Francis  Dr.,  Room  226.  PO.  Box 
728.  Santa  Fe.  New  Mexico  87504-0728 

National  Park  Service.  Midwest  Region.  Land 
Resources  Program  Center.  1 709  Jackson 
Street.  Omaha.  Nebraska  68102 

National  Park  Service.  Northeast  Region, 
Land  Resources  Program  Center,  U.S. 
Custom  House.  200  Chestnut  Street,  3rd 
Floor,  Philadelphia,  Pennsvlvania  10106- 
2988 

National  Park  Service,  Pacific  West  Region, 
Pacific  land  Resources  Program  Center.  600 
Harrison  Street,  Suite  600.  San  Francisco. 
California  94107-1372 

National  Park  Service.  Pacific  West  Region, 
Columbia  Cascades  Land  Resources, 
Program  Center.  909  First  Avenue.  Seattle, 
Washington  98104-1060 

National  Park  Service,  Southeast  Land 
Resources.  Program  Center,  Atlanta  Federal 
Center.  1924  Building.  100  Alabama  Street 
SW.  Atlanta.  Georgia  30303 

National  Park  Service.  SE  Land  Acquisition 
Project  Office,  2900  Horseshoe  Drive, 
South,  Suite  100.  Naples,  FL  34104 

[FR  Doc.  99-29417  Filed  11-15-99:  8:45  am) 

BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No  731-TA-432  (Review)] 
Drafting  Machines  From  Japan 
Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  five-year  review,  the 
United  States  International  Trade 
Commission  determines.-  pursuant  to 
section  751(c)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1675(c))  (the  Act),  that 
revocation  of  the  antidumping  duty 
order  on  drafting  machines  from  Japan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
cm?  §207.2(0). 

^Commissioners  Carol  T.  Crawford  and  Thelma  ). 
Askey  dissenting. 
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industry'  in  the  United  States  within  a 
reasonably  foreseeable  time. 

Background 

The  Commission  instituted  this 
review  on  lune  1.  1999  (64  F.R.  29339) 
and  determined  on  September  3,  1999, 
that  it  would  conduct  an  expedited 
review  (64  F.R.  50105,  September  15. 
1999). 

The  Commission  transmitted  its 
determination  in  this  review  to  the 
Secretan^  of  Commerce  on  November  8, 
1999.  The  views  of  the  Commission  are 
contained  in  USITC^  Publication  3252 
(November  1999).  entitled  Drafting 
Machines  from  Japan:  Investigation  No. 
731-TA-432  (Review). 

Issued:  November  9.  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary 
[FR  Doc.  99-29736  Filed  11-12-99;  8:45  am] 

BILLING  CODE  1020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-386  (Final)] 

Live  Cattle  From  Canada 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigation. 

summary:  On  October  22.  1999,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of  a 
negative  final  determination  of 
countervailable  subsidies  in  connection 
with  the  subject  investigation  (64  FR 
57040).  Accordinglv,  pursuant  to 
section  207.40(a)  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
207.40(a)),  the  countervailing  duty 
investigation  concerning  live  cattle  from 
Canada  (investigation  No  701-TA-386 
(Final))  is  terminated. 
EFFECTIVE  DATE:  October  22.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations.  U  S.  International 
Trade  Commission,  500  E  Street  SW. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 


Authority:  This  investigation  is  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commission's  rules  (19  CFR  §  201.10). 

Issued:  November  4,  1999. 
By  order  of  the  Commission. 
Donna  R.  Koehnke. 

Secretary. 

[FR  Doc.  99-29733  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-429  (Review)] 

Mechanical  Transfer  Presses  From 
Japan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  a  full  five-year 
review  concerning  the  antidumping 
duty  order  investigation  on  mechanical 
transfer  presses  from  Japan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review- 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  use.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  mechanical  transfer  presses 
from  Japan  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  ot  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  F.R.  30599,  June  5.  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc.gov/rules.htm. 

EFFECTIVE  DATE:  November  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Ck)mmission  may  also  be  obtained  by 


accessing  its  internet  server  (http:// 

www.usitc.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  3.  1999,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  of  the  subject 
five-year  review  were  such  that  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  .-^ct  should  proceed  (64  FR  50107. 
September  15,  1999).  A  record  of  tlie 
Commissioners'  votes,  the 
Commissions  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary'  and  at  the 
Commission's  web  site. 

Participation  in  the  Review  and  Public 
Service  List. 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  this  review  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  review. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretar>'  will 
make  BPI  gathered  in  this  review- 
available  to  authorized  applicants  under 
the  APO  issued  in  the  review,  provided 
that  the  application  is  made  by  45  days 
after  publication  of  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  §  1677(9),  who  are  parties  to  the 
review.  A  party  granted  access  to  BPI 
following  publication  of  the 
Commission's  notice  of  institution  of 
the  review  need  not  reapply  for  such 
access.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  the 
review  will  be  placed  in  the  nonpublic 
record  on  March  15.  2000,  and  a  public 
version  will  be  issued  thereafter, 
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pursuant  to  section  207.64  of  the 
C'limmi.ssion's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 

in  cfinnection  with  the  review  beginning 
at  9:,30  a.m.  on  April  4,  2000.  at  the  U.S. 
international  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  fiommission  on  or 
before  March  21 .  2000.  A  nonparty  who 
has  testimony  that  mav  aid  the 
Commission's  deliberaticms  mav  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:,30  a.m.  on  March  28, 
2000,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimonv 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  bv 
sections  201.6(b)(2).  201.13(f),  207.24, 
and  207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearmg 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  Submissions 

Each  party  to  the  review  may  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.65  of  the 
Commission's  rules:  the  deadline  for 
filing  is  March  24.  2000.  Parties  mav 
also  file  written  testimonv  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commissions  rules,  and  posthearmg 
briefs,  which  must  conform  with  the 
provisions  of  section  207.67  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  13. 
2000:  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  partv 
to  the  review  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  review  on  or  before 
April  13.  2000.  On  May  5.  2000,  the 
Commission  will  make  available  to 
parties  all  information  on  which  thev 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  May  9,  2000,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules:  anv 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 


Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  ser\'ed  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  ser\'ice  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretar.-  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  19.30;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  November  9. 1999. 

Bv  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 

|FR  Doc.  99-29735  Filed  11-12-99;  8:45  ami 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-497  (Review)  and 
Investigation  No.  731-TA-539-B  (Review)] 

Tungsten  Ore  Concentrates  From 
China  and  Uranium  From  Kyrgyzstan 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Termmation  of  five-year 

reviews. 

Summary:  The  subject  five-year  reviews 

were  initiated  in  Augu.st  1999  to 
determine  whether  revocation  of  the 
existing  antidumping  dutv  order/ 
termination  of  the  existing  suspension 
agreement  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  of  material  injury  to  a  domestic 
industry.  On  November  3.  1999.  the 
Department  of  Commerce  published 
notice  that  it  was  revoking  the  order  on 
tungsten  ore  concentrates  and 
terminating  the  suspended  investigation 
on  uranium  "because  no  domestic  party 
responded  to  the  sunset  review  notice  of 
initiation  by  the  applicable  deadline" 
(64  FR  39737).  Accordingly,  pursuant  to 
section  207.69  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
207  69).  the  subject  reviews  are 
terminated. 

EFFECTIVE  DATE:  November  3.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176).  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  S\V. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 


obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wrww.usitc.gov). 

Authority:  These  reviews  are  being 
terminated  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.69  of  the 
Commissior 's  rules  (19  CFR  207.69). 

Issued:  November  4. 1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  99-20734  Filed  11-12-99;  8:45  am] 

BILLING  CODE  7020-02-4> 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  179-99] 

Privacy  Act  ot  1974:  Notice  of  the 
Removal  of  Systems  of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Drug  Enforcement  Administration 
(DEA),  Department  of  Justice,  is  deleting 
existing  Privacy  Act  Notices  for  nine  (9) 
Systems  of  Records  previously 
established  by  DEA. 

DEA  is  deleting  the  Svstem  Notice  for 
the  "Medical  Records,  JUSTTCE/DEA- 
009."  the  "Drug  Enforcement 
Administration  Accounting  System 
(DEAAS  II).  JUSTICE/DEA-016."  "Drtig 
Enforcement  Administration  Applicant 
Investigations  (DAI).  JUSTICE/DEA- 
018,"  "Clerical.  Technical  Professional 
Program  (CTAP).  fUSTICE/DEA-023," 
and  theJ'Employee  Profile  Svstem 
(DEPS),  [USTICE/DEA-027.''  which 
were  last  published  in  the  Federal 
Register  on  December  11,1987(52FR 
47200).  It  has  been  determined  that 
these  Systems  of  Records  are  covered  bv 
existing  Office  of  Persoimel 
Management  government  wide  system 
notices  or  Department  of  Justice  system 
notices. 

The  "Medical  Records  "  records  still 
exist  and  are  covered  by  the  Office  of 
Personnel  Management  System  Notice, 
"Emplovee  Medical  File  Svstem 
Records,  OPM/GOVT-IO.'"  The  "Drug 
Enforcement  Administration 
Accounting  System  (DEAAS  II)"  records 
still  exist  and  are  covered  by  the 
Department  of  Justice  System  Notice, 
Accounting  Systems  for  the  Department 
of  Justice.  JUSTICE/JMD-007."  The 
"Drug  Enforcement  Administration 
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Applicant  Investigations  (DAI)"  records 
still  exist  and  are  covered  by  the  Office 
of  Personnel  Management  System 
Notice  '"Personnel  Investigation 
Records,  0PM  Ct'ntral-9."  The 
■■(Clerical.  Technical  Professional 
Program  (CTAP)"  and  the  "Employee 
Profile  System  (DEPS)"  System  of 
Records  still  exist  and  are  covered  by 
the  Office  of  Personnel  Management 
Svstem  Notice,  'General  Personnel 
Records  OPM/GtJVT-1," 

DEA  is  deleting  the  "Stride/Ballistics. 
Il'STICE/DEA-014."  System  of  Records 
which  was  last  published  in  the  Federal 
Register  on  December  11,  1987  (52  FR 
47200)  This  System  (jf  Records  was 
erroneously  reported  as  a  Privacy  Act 
System  of  Records,  The  records 
contained  in  the  svstem  are  not 
retrievable  by  an  individual's  name  or 
personal  identifif-r  and,  thus,  do  not 
constitute  a  Privacy  Act  System  of 
Records, 

A  proposal  to  remove  the 
"International  Intelligence  Data  Base, 
IUSTICE/DEA-007,  "  the  "Regional 
Automated  Intelligence  System 
(RAIDS),  fUSTICE/DEA-628,"  and  the 

Agent  Recruit  Assessment  Program. 
IIjSTICE/DEA-030"  appeared  in  the 
Federal  Register  on  luly  24.  1984,  (49 
FR  29857).  These  Systems  of  Records 
were  erroneously  listed  in  the  1997 
Department  of  )ustice  C>)mpilatjon  of 
Privacy  Act  Systems  of  Records.  It  has 
been  determined  that  these  Systems  of 
Records  no  longer  exist.  For 
clarification,  these  systems  are  again 
referenced  in  this  Notice  of  Removal, 

Therefore,  the  "International 
Intelligence  Data  Base,"  the  "Medical 
Records,"  the  'Stride/Balli.stics,"  the 
"Drug  Enforcement  Administration 
Accounting  System  (DEAAS  II)."  the 
"Clerical.  Technical  Professional 
Program  (CTAP),'  the  "Employee 
Profile  System  (DEPS),"  the  "Regional 
Automated  Intelligence  System 
(R.\IDS),'  the  "Agent  Recruit 
Assessment  Program"  are  hereby 
removed  from  the  Department  of 
Justice's  compilation  of  Privacy  Act 
System. 

Datpfi,  atober25,  1999. 
Stephen  R,  Colgate, 

Assistant  Attornt'v  General  for 

Administration 

!FR  Doc.  g<l-2Mh20  Filed  11-12-99;  8;45  am) 

BILLING  CODE  4410-AR-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,720] 

Blue  Fish  Clothing.  Incorporated 
Frenchtown,  NJ:  Notice  of  Termination 
of  Investigation 

Piirsuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  23,  1999  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Blue  Fish  Clothing. 
Incorporated,  Frenchtown,  New  Jersey. 

The  petitioner  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
service  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  1st  day  of 
November  1999. 
Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  99-29701  Filed  11-12-99:  8:45  am) 

BILUNG  COO€  4510-aO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-36,910] 

Business  Products  and  Services 
(BP&S),  Department  of  Chevron 
Services  Company,  A  Division  of 
Chevron  U.S.A.,  Inc.,  San  Francisco, 
CA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  30,  1999  in 
response  to  a  worker  petition  which  was 
fded  on  behalf  of  workers  at  the 
Business  Products  and  Services  (BP&S), 
San  Francisco,  California. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-36,295B). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  DC,  this  28th  day  of 
October.  1999. 
Edward  A.  Tonichick, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  99-29702  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,295,  et  al.] 

Chevron  U.S.A.  Production  Company 
(CPDN),  Business  Products  and 
Services  (BP&S),  Department  of 
Chevron  Services  Company,  Divisions 
of  Chevron  U.S.A.,  Inc.,  Midland,  TX 
and  Operating  at  Various  Locations  in 
the  Following  States;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  luly  6,  1999,  applicable  to 
workers  of  Chevron  U,S,A,  Production 
Company  (CPDN),  A  Division  of 
Chevron  U.S,A.,  Inc,  Midland,  Texas 
and  operating  at  various  locations  in  the 
above  mentioned  states.  The  notice  was 
published  in  the  Federal  Register  on 
August  11.  1999  (64  FR  43724). 

.^t  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  employment 
related  to  the  exploration  and 
production  of  crude  oil  and  natural  gas. 
New  information  shows  that  Business 
Products  and  Services  (BP&S)  is  a 
department  of  Chevron  Services 
Company,  which  is  one  of  two  divisions 
of  Chevron  U,S.A.,  Inc,  the  other  being 
Chevron  U.S.A.  Production  Co. 
Information  also  shows  that  worker 
separations  occurred  at  Business 
Products  and  Services  (BP&S)  operating 
at  various  locations  in  California, 
Louisiana  and  Texas.  The  workers 
provide  support  services  (i.e.,  graphics, 
transportation,  reprographics  and  mail) 
for  the  exploration  and  production  of 
crude  oil  and  natural  gas  provided  by 
Chevron  U.S.A.  Production  Company 
(CPDN),  operating  at  various  locations 
in  California,  Louisiana  and  Texas, 
Chevron  USA  Production  Company  is 
the  sole  customer  of  Business  Products 
and  Services  operating  at  various 
locations  in  the  above  cited  states. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Business  Products  and 
Services  (BP&S)  operating  at  various 
locations  in  California,  Louisiana,  and 
Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Chevron  U,S,A,  Production  Company 
who  were  adversely  affected  by 
increased  imports. 
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The  amended  notice  applicable  to 
TA-W-36,295  is  hereby  issued  as 
follows: 

Ail  workers  of  Chevron  U.S.A.  Production 
Company  (CPDN),  Business  Products  and 
Services  (BP&S),  a  department  of  ChevTon 
Services  Company,  divisions  of  Chevron 
U.S.A..  Inc..  Midland,  Texas  (TA-W-36,  295) 
and  at  Various  locations  in  California  (TA- 
VV- ,36,2953),  Louisiana  (TA-VV-36.295D)  and 
Texas,  excluding  Midland,  (TA-VV-36.295H) 
who  hecame  totally  or  partially  separated 
from  employment  on  or  after  April  27.  1998 
through  July  2.  2001  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington,  DC,  this  28th  day  of 

Odnber,  lOqQ, 

Edward  A.  Tomchick, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

(FR  Doc  99-29704  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36.621.etal.] 

Dart  Energy  Corp..  Beckman 
Production  Services  Kalkalska,  Ml,  et 
al.;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
September  22,  1999.  applicable  to 
workers  of  Dart  Energy  Corporation. 
Beckman  Production  Services. 
Kalkalska,  Michigan  and  Dart  Oil  and 
Gas  Corporation,  Mason.  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  October  14.  1999  (64  FR 
55750). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  at  the  Gaylord, 
Harrison  and  Mesick,  Michigan  facilities 
of  Dart  Energy  Corp.,  Beckman 
Production  Services.  Worker  separations 
have  also  occurred  at  the  Marion. 
Michigan  location  of  Dart  Gil  and  Gas 
Corp.  These  locations  are  all  parts  of  an 
integrated  production  process  for  Dart 
Energy  Corp.,  headquartered  in  Mason, 
Michigan.  The  workers  at  these  facilities 
are  engaged  in  the  oil  and  gas  field 
services  for  major  oil  and  gas  companies 
and  provide  office  and  management 
support  services. 

Tne  intent  of  the  Department's 
certification  is  to  provide  coverage  to  all 


workers  of  the  subject  firm  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  expand 
coverage  to  workers  to  Dart  Energy 
Corp.,  Beckman  Production  Services, 
Gaylord.  Harrison  and  Mesick,  Michigan 
and  Dart  Oil  and  Gas  Corp.,  Marion, 
Michigan. 

The  amended  notice  applicable  to 
TA-W-36,621  and  TA-W-36.621A  is 
hereby  issued  as  follows: 

All  workers  of  Dart  Energy  Corp..  Beckman 
Production  Services,  Kalkalska.  Michigan 
{TA-W-36,621),  Gaylord,  Michigan  (TA-W- 
36,621C),  Harrison,  Michigan  (TA-W- 
36,621D)  Mesick,  Michigan  (TA-W-36,621E), 
and  Dart  Oil  and  Gas  Corp.,  Mason,  Michigan 
(TA-W-36,621A)  and  Marion,  Michigan 
(TA-W-36,621  AA)  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  20,  1998  through  September  22, 
2001  and  eligible  to  apply  for  worker 
adjustment  assistance  under  Section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
November,  1999. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  99-29710  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36,554] 

Hamilton  Sundstrand  Electronics 
(Formerly  Hamilton  Standard 
Electronics)  CO  Springs.  Colorado: 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  luly  19,  1999,  in  response 
tu  a  petition  filed  by  a  company  official 
on  the  same  date  on  behalf  of  workers 
at  Hamilton  Standard  Electronics, 
currently  Hamilton  Sundstrand 
Electronics,  Colorado  Springs.  Colorado. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  m  this  case  would  ser\'e 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  VVa.shington,  DC  this  27th  day  of 
Ottober.  1999. 

Edward  A.  Tomchick, 

Program  Manager.  Office  of  Trade 

.■\diustment  Assistance. 

[FR  Doc.  99-29705  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36.657] 

Modine  Aftermarket  Holdings.  Inc.. 
Including  Leased  Workers  of  Remedy 
Temps.  Merced.  California:  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  27.  1999.  applicable  to  workers 
of  Modine  Aftermarket  Holdings.  Inc., 
Merced,  California.  The  notice  was 
published  in  the  Federal  Register  on 
October  14,  1999  (64  FR  55750). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  workers  of 
Modine  Aftermarket  Holdings,  Inc.  were 
leased  from  Remedy  Temps  to  produce 
radiators  for  automobiles  and  trucks  at 
the  Merced.  California  pleint.  Worker 
separations  occurred  at  Remedy  Temps 
as  a  result  of  worker  separations  at 
Modine  Aftermarket  Holdings,  Inc., 
Merced.  California. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  from 
Remedy  Temps,  Merced,  California 
leased  to  Modine  Aftermarket  Holdings, 
Inc.,  Merced,  California. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Modine  Aftermarket  Holdings.  Inc. 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-36,657  is  hereby  issued  as 
follows: 

All  workers  of  Modine  Aftermarket 
Holdings,  Inc.  Merced,  California  and  leased 
workers  of  Remedy  Temps,  Merced, 
California  engaged  in  employment  related  to 
the  production  of  radiators  for  automobiles 
and  trucks  for  Modine  Aftermarket  Holdings, 
Inc.,  Merced,  California  who  became  totally 
or  partially  separated  from  employment  on  or 
after  July  i9.  1998  through  August  27,  2001 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  3rd  day  of 
November.  1999. 

Grant  D.  Beale, 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  99-29711  Filed  11-2-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-34,991] 

Sappi  Fine  Papers  North  America,  Inc., 
Westbrook,  Maine,  including  Leased 
Workers  of  Manpower  Technical 
Temporary  Services,  Portland,  ME; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eli.oibility  to  Apply  for 
Worker  Adjustmt^nt  Assistance  on 
December  2.  1999,  applicable  to  workers 
of  Sappi  Fine  Papers  North  America, 
Inc.  located  in  Westbrook.  Maine  The 
notice  was  published  in  the  Federal 
Register  on  December  23.  1998  (64  FR 
71165). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  coated  graphic 
freesheet  and  speciality  paper  New- 
information  provided  by  the  company 
shows  that  some  workers  of  Sappi  Fine 
Papers  were  leased  from  Manpower 
Technical  Temporary  Serv'ices. 
Portland.  Maine.  The  leased  workers 
provided  computer  support  services  to 
the  Westbrook.  Maine  location  of  Sappi 
Fine  Papers  North  .\merica.  Inc.  Worker 
separations  ocxurred  at  Manpower 
Technical  Temporary  Services  as  a 
result  of  worker  separations  at  Sappi 
Fine  Papers  North  America.  Inc. 
Accordingly,  the  Department  is 
amending  the  workers  certification  to 
include  the  workers  of  Manpower 
Technical  Temporary  Services. 
Portland.  Maine. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Sappi  Fine  Papers  North  America,  Inc. 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-VV-34,991  is  hereby  issued  as 
follows: 

.Ml  vv()rk«rs  of  Sappi  Fine  Papers  North 
.America.  Inc..  Westbrook.  Maine  and  leased 
workers  of  Manpower  Technical  Temporary 
Services.  Portland,  Maine  that  provided 
computer  support  services  for  the  production 
of  coated  graphic  freesheet  and  speciality 
paper  for  Sappi  Fine  Papers  North  America, 
Inc..  Westbrook.  Maine  who  became  totally 
or  partially  separated  from  employment  on  or 
after  September  9.  1997  through  December  2, 
2000  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 


Signed  at  Washington,  DC,  this  3d  day  of 
November.  1999. 
Grant  D.  Beale. 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  99-29712  Filed  11-12-99;  8:45  am] 

BILUNG  CODE  4510-30-M 

DEPARTME^^•  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36,577] 

Statoil  Exploration  (US)  Inc.  Houston, 
TX:  Notice  of  Revised  Determination 
on  Reopening 

By  letter  of  October  5,  1999.  the 
petitioner  presented  evidence  not 
previously  considered  in  the 
Department's  determination. 
Accordingly,  the  Department  reopened 
the  petition  investigation  applicable  to 
workers  of  the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
September  7,  1999.  based  on  the  finding 
that  workers  of  Statoil  Exploration  (US), 
Inc.,  Houston,  Texas,  were  not  engaged 
in  exploration  or  production  of  crude  oil 
and  natural  gas  for  U.S.  customers.  The 
denial  notice  was  published  in  the 
Federal  Register  on  October  14.  1999 
(64  FR  55750). 

On  reopening,  an  official  of  Statoil 
provided  additional  information 
regarding  revenues,  employment  and 
customers  of  the  subject  firm.  Revenues 
at  the  subject  firm  derived  from  the 
exploration  for  crude  oil  and  natural  gas 
have  declined  since  1997.  The  level  of 
employment  remained  unchanged  from 
1997  to  1998,  but  declined  in  1999. 
Other  new  findings  on  reopening 
revealed  that  although  the  workers  at 
the  subject  firm  worked  offshore  in  the 
Gulf  of  Mexico,  the  customers  of  the 
subject  firm  were  domestic.  Many  of  the 
subject  firm's  declining  customers 
engaged  in  the  production  of  crude  oil 
have  been  certified  eligible  for  FAA  in 
the  relevant  time  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reopening.  I  conclude 
that  increased  imports  of  crude  oil 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of 
Statoil  Exploration  (US).  Inc.,  Houston, 
Texas.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Statoil  Exploration  (US). 
Inc.,  Houston,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 


after  July  7. 1998  through  two  years  from  the 
date  of  this  certification  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Art  of  1974. 

Signed  in  Washington,  DC,  this  4th  day  of 
November  1999. 
Grant  D,  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Dot;.  99-29700  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182).  hereinafter  called 
(NAFTA-TAA).  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D.  Chapter  2.  Title  II.  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8,  1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFFA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
if  filed  in  writing  with  the  Director  of 
OTAA  not  later  than  November  26, 
1999. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  November  26.  1999. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director.  OTAA,  ETA,  DOL,  Room 
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C-4318,  200  Constitution  Avenue,  N.W. 
Washington.  D.C.  20210. 


Signed  at  Washington,  DC  this  3rd  day  of 
November,  1999. 
Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 
Adjustment  Assistance. 


Appendix 

Subject  firm 

Location 

1       Dale  re- 
ceived at                 n  •■•■       ki 
Governors            Petition  No. 

office 

Articles  produced 

North  State  Garment  (Co.)  ... 

Fargo  Manufacturing  (Wkrs) 
Stone  Container— Smurfit 

Farmville,  NC  

Poughkeepsie,  NY  

El  Paso.  TX    

09  28  1999     NAFTA-3.474 
09'29  1999     NAFTA-3,475 

09/30  1999      MAPTA    T  47R 

Ladies  garments. 

Connectors. 

Boxes. 

;  Machinery. 
Repair  shop. 

Cable  assemblies  for  computer. 

Heanng  aid. 

Distilled  spirits. 

Bicycles.                                           ^ 

Electric  motors. 

Infant  wear. 

r  Pants,  shirts  and  skirts. 
Penicillin. 

Oil  and  gas. 

Communicators,  keypads  &  cable  assembly. 

Grate  bars,  piercer  points. 

Repair  pnnters  and  fax  machines. 

(Wkrsi 
Wyman  Gordon  Forgings 
Chrominium  Corporation 

(Co  ) 

FCI  Electronics  (Co  ) 

Unitron  Industries  (Co.)  

UDV  North  Arrienca  (IBT)  .... 
Huffy  Bicycles  (Wkrsi  

Houston,  TX  

Lufkin,  TX  

Yori<,  PA  

Huron   Ml   

Allen  Park,  Ml 

Farmington,  MO  

Tucson,  AZ  

10/01/1999 
10/01/1999 

09/27/1999 
09/30/1999 
10/01/1999 
10/01/1999 
10/01/1999 
09/27/1999 

10/01/1999 
10/01/1999 

10/04/1999 
09/30/1999 

10/04/1999 

10/04/1999 
10/04/1999 
09/29/1999 

10/05/1999 

10/04/1999 

10/05/1999 
10/06/1999 
08/20  1999 

10-081999 

10  08 1999 
10.081999 
10  08  1999 

10,'08/1999 
09/07'1999 
10/27/1999 

10/12/1999 

10/12/1999 

10/01/1999 
10/07/1999 
10/08/1999 
10/13/1999 
10/15/1999 

ion  21 999 
10/12/1999 
10/13/1999 

10/18/1999 

10/12/1999 
10/13/1999 
10/12/1999 

10/14/1999 
10/13/1999 

NAFTA-3,477 
NAFTA-3,478 

NAFTA-3,479 
NIAFTA-3  480 
NAFTA-3  481 
MAFTA-3  482 
NAFTA-3.483 
NAFTA-3,484 

NAFTA-3.485 
NAFTA-3.486 

NAFTA-3.487 
NAFTA-3,488 
\AFTA-3.489 

NAFTA-3.490 
NAFTA-3,491 
NAFTA-3,492 

NAFTA-3,493 

NAFTA-3,494 

NAFTA-3  495 
NAFTA-3  496 
NAR'A-3  497 
NAFTA-3  498 

NAFTA-3499 
NAFTA-3, 500 
NAFTA-3, 501 

NAFTA-3  502 
NAFTA-3  503 
NAFTA-3  504 

NAFTA-3  505 

NAFTA-3  506 

NAFTA-3.507 
NAFTA-3506 
NAFTA-3  509 
NAF^A-3  £-0 
NAFTA-3  5'1 

NAFTA-3, 512 
NAFTA-3, 51 3 
NAFTA-3 514 

NAFTA-3.515 

NAFTA-3  516 
NAFTA-3, 517 
NAFTA-3, 518 

NAFTA-3.519 

NAFTA-3, 520 

General  Electnc  (Wkrs)  

Carter's— The  William  Carte'" 

(Wkrsi 
Mexport  (Wkrs!             

Baresvilie  GA  

El  Paso.  TX  

Piscataway.  NJ 

Anchorage,  AK  

Salinas,  CA        

Smithkline  Beecham  Phar- 
maceuticals (Co.). 

Purcell  Service  (Wkrs)  

Radionics  (vA/krs)  

Brighton  Electnc  Steel  Cas- 

Beave' Fans  PA     

ing  (USWA). 
Hewlett  Packard  (Co  )    

Corvallis.  OR  

Crowley.  LA      

Crowley  Garment  (UNITE)  ... 

Ball  Foster  Glass  Container 

(Co 
Foster  Industries  (Co.)  

LOS  Angeles   CA  

Wagener,  SC  

Glass  containers. 

Apparel. 

Rubber  weatherstrips. 

Sweat  shirts. 

Forged  drattlugs  for  railroad  car. 

Children's  clothing 

Jeans. 

Moulds. 
Moulds. 
Synthetic  fabric. 

Stitch  models. 

RattAfiA^ 

BTR  Sealing  Systems 
(Wkrs) 

Tultex  Corporation  (Co.)    

Blue  Falcon  Forge  (USWA) 
EIEIO  (Wkrs)  

Man/ille,  TN  

Bastain,  VA   

Berwick,  PA    

Fall  River.  MA 

Johnson  City   TN  

Brookport.  PA  

Winchester,  IN  

Mullins.  SC  

Reading,  PA     

Southeastern  Apparel  Fin- 
ishing (Co.), 

Brockway  Mould  (Co.) 

OMCO  Mould  (AFGW)  

Fabnc  Resources  Inter- 
national (Wkrs) 
Dimensions  (Wkrs)  

Rayovac  (Wkrs)  

Fennimore   Wl  

Standard  Motor  Products 

Bradenion.  FL  

Ignition  wire  sets. 

Centrifuges. 

Dmm  brake  assemblies. 

Metal  stamps  parts. 
Pulp  mill. 
Moulds. 

Qhnp<; 

(Wkrs). 
Western  States  Machine 

Hamilton    OH    

(UAW) 
Lucas  Varity  Automotive 

(Wkrs) 
Oxford  Automotive  (UAW) 

Cincinnati.  OH  

Arqos,  IN   

Ketchikan  Pulp  (Co.) 

Ketchikan,  AK  

Washington,  PA  

Manati,  PR        

Penn  Mould  Industnal  (Co.) 
G.H.  Bass  (Wkrs)    

Metlakatia  Forest  Products 
(Co.). 

Robetex  (Co) 

Accunde  (UAW)              

United  Filters— Perry  Equip- 

Metlakatia, AK  

Lumberton.  NC  

Henderson,  KY  

Amanllo,  TX     

Log  supply. 

Woven  Doiypropeiene.  textiles. 

Tub  wheels  parts 

Stnng  wound  filter  elements. 

Tailored  suits,  coats  and  pants. 

Pnnters. 
Moldable  mat. 
36"  fireplaces. 

Cn/stais 
Construction  tractor. 

ment  (Co.) 
Bayer  Clothing  Group 

(UNITE). 

Delphax  (Wkrs)  

Georgia  Pacific  (Wkrs)  

Temco  Fire  Place  Products 

(Wkrs). 

Piezo  Crystal  (Wkrs)  

Woods  Equipment  (Co  )  

Clearfield,  PA   

Canton.  MA   

Bemid|i.  MN  

Perns   CA  

Carlisle.  PA  

Seguin,  TX   
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Appendix— Continued 


Date  re- 

Subject firm 

Location 

ceived  at 

Governor's 

office 

Petition  No. 

Articles  produced 

Invensys  Siebe  Automotive 

Carthage,  TN 

10/14/1999 

NAFTA-3.521 

Bellows  &  bellows  assemblies 

fUAW) 

SMF  (Wkrs!         

Danville,  IL  

Monroe.  GA  

10/13/1999 
10/19/1999 

NAFTA-3,552 
NAFTA-3,523 

Oil. 

Oxlord  of  Monroe  (Co.)  

Mens  slacks. 

Cambior  Exploration  (Wkrs) 

Sparks,  NV  

10/20/1999 

NAFTA-3.524 

Gold  mining. 

Acme  Steel  (Wkrs)  

Riverdale  IL  

Tualatin.  OR  

10/20/1999 
10/20/1999 

NAFTA-3,525 
NAFTA-3,526 

Steel  strapping. 

IMC  Plastics  (Co  )  

Plastics  injected  molded  parts. 

Cooper  Energy  Services 

Grove  City,  PA  

10/21/1999 

NAFTA-3,527 

Pistone. 

(Wkrs) 

Townwear  Garment  (Co.)  .... 

Blalrsville,  GA  

10/21/1999 

NAFTA-3,528 

Garments 

Cerplex  Group  (Wkrs)  

Corvall.s,  OR  

10/22/1999 

NAFTA-3,529 

Repair  printers 

Deluxe  Corporation  (Wkrs)  .. 

Spnngfield,  MA  

10/14/1999 

NAFTA-3.530 

Programming  &  processing  services. 

Cone  Mills  (Co.)  

Cllffside.  NC  

10/25/1999 

NAFTA-3,531 

Denim  tabnc. 

Cone  Mills  (Co.)  

Henrietta  NC  

10/25/1999 

NAFTA-3,531 

Denim  tabnc. 

Cone  Mills  (Co  )     

Forest  City,  NC  

10/25/1999 

NAFTA-3,531 

Denim  fabric 

Fluid  Process  Systems  (Co.) 

El  Paso,  TX  

10/25/1999 

NAFTA-3,532 

Water  treatment  systems. 

SweetwateV  Walls  ln(3ustnes 

(Co) 
Robetl  Manufacturing  (Wkrsi 

Sweetwater,  TX  

10/19/1999 

NAFTA-3,533 

Work  clottiing. 

Riceville.  TN  

10/26/1999 

NAFTA-3,534 

Men  &  boys  camouflage  clothing. 

Aalfs  Manufacturing  (Wkrsi 

Lemars.  TN   

09/30/1999 

NAFTA-3,535 

Denim  jeans 

Spartan  Mills  (Wkrs) 

Spartanburg,  SC  

10/27/1999 

NAFTA-3,536 

Unfinished  cloth. 

Glamis  Gold  (Co  )  

Valmy,  NV   

10/26/1999 

NAFTA-3,537 

Gold  mining 

U  S   Sack  (Wkrs)     

Grand  Junction,  CO  

Baton  Rouge,  LA 

10/26/1999 
10/28/1999 

NAFTA-3,538 
NAFTA-3.539 

Polypropylene  bulk  bags 

Stupp  Bros   (Co  )  

Steel  line  pipe 

Columbiaknit  (Wkrs) 

Portland.  OR   

Joplin,  MO  

10/28/1999 
10/29/1999 

NAFTA-3,540 
NAFTA-3,541 

Mens  &  women's  outerwear. 

Fag  Bearings  (Co.) 

Automotive  hub  bearings 

Mobius  (Wkrs)     

Eugene,  OR  

11/01/1999 

NAFTA-3.542 

Store  display  fixture 

Avery  Dennisoo  (Co.) 

Greenboro,  NC  

11/01/1999 

NAFTA-3,543 

J 

Clothing  tags. 

|FR  Doc.  99-29703  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

(Prohibited  Transaction  Exemption  99-46; 
Exemption  Application  No.  D-10514] 

Grant  of  Individual  Exemption; 
Plumbers  and  Pipe  Fitters  National 
Pension  Fund  (the  Fund),  Located  in 
Alexandria,  VA 

AGENCY:  Pension  and  We'lfare  Benefits 

Administration.  Labor, 

ACTION:  C.rant  of  individual  exemption. 


SUMMARY:  This  document  contains  an 
exemption  issued  bv  th^^  Department  of 
Labor  (the  [Department  i  fr(jm  certain  of 
the  prohibited  tran.saction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notice  was  pubhshed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  fat:ts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 


persons  to  the  respective  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  m  Washington,  D,C,  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department   In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31.  1978, 
section  102  of  Reorganization  Plan  No, 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  finds 
that  the  exemption  is: 

(a)  Administratively  feasible; 


(b)  In  the  interests  of  the  plan  and  its 
participants  and  beneficiaries;  and 

(c)  Protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
plan 

Plumbers  and  Pipe  Fitters  National 
Pension  Fund  (the  Fund),  Located  in 
Alexandria,  VA 

IF^rohibited  Transaction  Exemption  99-46 
Application  No,  D-10514] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A).  406(a)(1)(B).  406(a)(1)(D). 
406(b)(1),  and  406(b)(2)  ofthe  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  ofthe  Code  "  shall  not  apply, 
effective  October  9.  1997.  to  the  transfer 
to  the  Fund  from  the  United  Association 
of  Journeymen  and  Apprentices  of  the 
Plumbing  and  Pipe  Fitting  Industry  of 
the  United  States  and  Canada,  AFL-CIO 
(the  Union),  a  party  in  interest  with 
respect  to  the  Fund,  ofthe  Union's 
limited  partnership  interests  in 
Diplomat  Properties.  Limited 
Partnership  (the  Partnership),  the  sole 
asset  of  which  is  the  Diplomat  Resort 


'  ior  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  1  ofthe  .Act.  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Oide, 
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sferences  to 

;t.  unless 
;orresponding 


and  Country  Club  (the  Property):  and  to 
the  transfer  to  the  Fund  of  the  Union's 
holding  of  stock  in  Diplomat  Properties, 
Inc.,  the  corporate  general  partner  of 
suc:h  Partnership,  in  consideration  for  a 
capital  contribution  by  the  Fund  to  the 
Partnership  in  the  amount  of  S40 
million  dollars,  plus  reasonable  costs 
incurred  by  the  Union  in  purchasing  the 
Property,  and  in  consideration  for  the 
release  of  a  certain  loan  obligation  of  the 
Partnership  which  was  guaranteed  by 
the  Union  and  collateralized  hv  Union 
assets:  provided  that: 

{11  Ttie  transaction  was  a  one-time 
transaction: 

(2)  An  independent  fiduciarj'  (the  I/F) 
which  has  the  following  qualifications 
acted  on  behalf  of  the  Fund: 

(a)  The  I/F  is  an  individual,  group  of 
individuals,  or  a  business  entitv  which 
has  substantial  experience  and  expertise 
in  the  commercial  real  estate  field: 

(b)  Neither  the  I/F  nor  any  of  its 
affiliates  have  any  ownership  or  other 
interest  in  the  Union  or  its  affiliates,  nor 
does  the  Union  or  any  of  its  affiliates 
have  any  ownership  interest  in  the  I/F 
or  its  affiliates:  and 

(c)  Neither  the  I/F  nor  its  affiliates 
engages  in  any  business  transactions 
with  the  Union  or  its  affiliates. 

(3)  Prior  to  the  Fund  entering  the 
transaction,  the  I/F  reviewed  and 
approved  the  terms  of  the  transaction, 
determined  that  the  transaction  was  an 
appropriate  investment  for  the  Fund, 
that  the  amount  paid  by  the  Fund  to 
acquire  ownership  of  the  Property 
through  the  Partnership  was  appropriate 
and  fair,  that  the  total  costs  incurred 
were  necessary  for  the  acquisition  of  the 
Property  and  were  reasonable,  and  that 
the  transaction  was  in  the  best  interest 
of  the  Fund  and  its  participants  and 
beneficiaries: 

(4)  The  fair  market  value  of  the 
Property  held  by  the  Partnership  was 
determined  by  an  independent, 
qualified  appraiser,  as  of  the  date  of  the 
transaction; 

(5)  The  Fund  paid  no  fees  or 
commissions  as  a  result  of  the 
transaction:  and 

(6)  The  terms  of  the  transaction  were 
no  less  favorable  to  the  Fund  than  those 
it  would  have  received  under  similar 
circumstances  when  negotiated  at  arm's 
length  with  unrelated  third  parties. 

Effective  Date:  The  exemption  is 
effective  October  9,  1997. 

Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  proposed  exemption  within  45  davs 
of  the  date  of  the  publication  of  the 


Notice  in  the  Federal  Register  on  May 
29,  1998.  All  comments  and  requests  for 
hearing  were  due  by  August  3,  1998. 

During  the  comment  period,  the 
Department  received  four  (4)  requests 
for  a  hearing.  The  Department  has 
considered  the  concerns  expressed  by 
the  individuals  who  have  requested  a 
hearing.  After  due  deliberation,  the 
Department  does  not  believe  that  any 
issues  have  been  raised  bv  the 
commentators  which  would  require  the 
convening  of  a  hearing. 

The  Department  received  letters  from 
65  interested  persons  commenting  on 
the  proposed  transaction.  At  the  close  of 
the  comment  period,  the  Department 
forwarded  copies  of  these  letters  to  the 
applicant  for  response.  The  applicant 
responded  in  writing  to  the  various 
concerns  raised  by  the  commentators.  A 
description  of  the  comments  and  the 
applicant's  responses  thereto  are 
summarized  below. 

1.  Many  commentators  questioned 
whether  the  acquisition,  holding,  and 
rede\elopment  of  the  Prnpertv  by  the 
Fund  was  an  appropriate  investment.  In 
this  regard,  some  commentators  opined 
that  real  estate  is  a  poor  investment  and 
that  either  hotels,  in  general,  and/or  the 
Property,  in  particular,  w^hich  is  the 
subject  of  the  exemption,  are  poor  real 
estate  investments.  Further,  some 
commentators  were  concerned  about  the 
prudence  and/or  risks  associated  with 
the  ac:quisition  of  the  Property  bv  the 
Fund  in  what  commentators  perceived 
to  be  a  declining  hotel  market.  Other 
commentators  expressed  concerns  about 
the  rehabilitation  costs  of  the  Property 
and  questioned  whether  the  Fund  could 
make  a  profit  where  previous  owners  of 
the  Propertv  had  failed.  In  this  regard, 
a  number  of  commentators  noted  that 
the  cost  to  the  Fund  to  repair  and 
redevelop  the  Property  would  likely 
exceed  the  S40  million  expended  by  the 
Fund  in  acquiring  the  Partnership 
which  holds  title  to  the  Propertv. 
Finally,  a  commentator  was  concerned 
about  the  loss  to  the  Fund  that  might 
result  from  damage  to  the  Propertv 
because  of  hurricanes. 

Other  commentators  were  concerned 
about  conflicts  of  interest  arising  in 
connection  with  the  use  of  the  Property 
or  the  operations  fif  the  Partnership.  In 
this  regard,  it  was  alleged  by  several 
commentators  that  the  purchase  of  the 
Property  was  an  effort  to  divert  plan 
assets  to  benefit  private  individuals. 
Another  commentator  alleged  that  the 
Property  was  acquired  for  the  personal 
use  of  union  officials.  One  commentator 
noted  that  "there  would  be  too  great  of 
a  chance  of  graft  and  unwise  decisions 
to  enter  in  this  venture.'  Another 
commentator  questioned  whether 


"outside  investors    could  become 
involved  in  the  Partnership. 

In  response  to  these  concerns  raised 
by  the  commentators,  the  trustees  of  the 
Fund  (the  Trustees)  have  agreed  to  a 
number  of  additional  requirements, 
including  the  retention  by  the  Fund  of 
an  independent  named  fiduciary  to 
oversee  the  Fund's  investment  in  the 
Property.  A  term  sheet  dated  October 
13.  1999,  attached  as  part  of  the 
representations  made  to  the  Department 
in  a  letter  dated  October  29.  1999  on 
behalf  of  the  Trustees,  details  these 
additional  requirements  and  the 
retention  of  the  independent  named 
fiduciary.  In  this  regard,  the  Trustees 
will  undertake  such  actions  as  are 
required,  including  amendment  of  the 
Trust  Agreement,  and  entering  into  a 
services  contract,  to  appoint  Actuarial 
Sciences  Associates  (ASA)  as  named 
fiduciar\'  of  the  Fund  account  which 
holds  the  Partnership,  Diplomat 
Properties,  Inc.  (the  general  partner  of 
the  Partnership)  (the  GP).  and  other 
assets  of  the  Fund  either  invested  in  or 
awaiting  investment  in  the  Property 
(collectively,  the  Diplomat  Account). 

ASA's  services  contract  shall  be 
subject  to  approval  by  the  Secretary  of 
Labor  (the  Secretary).  The  performance 
of  ASA's  services  and  responsibilities 
shall  commence  on  the  date  when  this 
exemption  is  executed  by  the  Secretary 
or  her  debgate.  Upon  the  effective  date 
of  the  services  contract,  ASA  or  its 
designees  will  be  substituted  for  the 
current  board  and  officers  of  the  GP. 
The  parties  agree  to  provide  to  the 
Secretary  such  information  related  to 
the  Diplomat  project  as  may  be 
requested  in  order  to  perform  her  duties 
under  the  Act. 

Pursuant  to  the  terms  of  such  services 
contract,  ASA  shall  have  full  and 
complete  authority,  control,  and 
discretion  with  respect  to  the 
construction,  use  and/or  sale  of  the 
Property  and  all  of  its  components, 
including,  but  not  limited  to,  authority 
to  cease  or  modify  any  construction,  sell 
or  lease  any  component  of  the  project  or 
the  entire  project,  terminate  or  modify 
any  or  all  existing  contractual 
relationships,  enter  into  new  contracts 
and  perform  whatever  other  tasks  might 
be  necessary  to  maximize  the  financial 
return  to  the  Fund  of  its  investment  in 
the  Partnership.  ASA  shall  (and  shall 
have  the  authority  to)  retain  on  its  own 
behalf  or  on  behalf  of  the  Fund  or  the 
Partnership,  or  continue  the  retention 
of.  such  individuals  and  entities  as  ASA 
determines  are  necessary  and 
appropriate  for  ASA  to  carr\-  out  its 
responsibilities  under  the  services 
contract  consistent  with  its  fiduciary 
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duties  under  the  Act  with  respect  to  the 
Fund 

ASA  shall  not  be  responsible  for 
fiduciary  breaches,  if  any,  which 
occurred  prior  to  its  appointment,  but 
shall  use  its  best  efforts  to  mitigate  any 
losses  arising  from  such  breaches.  ASA 
shall  be  responsible  for  any  losses 
caused  by  its  own  breaches  of  fiduciary 
responsibility,  and  by  the  breaches  of 
others  as  provided  in  the  Act  or  as  set 
forth  below 

ASA  will  be  retained  for  a  period  of 
three  (3)  years  from  the  date  of  the 
issuance  of  the  exemption  unless 
removed  by  the  Trustees  with  the 
concurrence  of  the  Department  or 
pursuant  to  a  court  order  for  cause.  In 
this  regard,  "cause"  shall  mean  a 
material  breach  by  ASA  of  its  services 
contract  with  the  Fund,  a  breach  of 
fiduciary  duty  under  the  Act  by  ASA 
with  respect  to  the  Fund,  a  change  in 
control  of  ASA.  or  the  bankruptcy  or 
insolvency  of  ASA.  If  ASA  is  removed 
during  such  three-year  period,  the 
Trustees  shall  appoint  a  replacement 
named  fiduciary  that  is  acceptable  to  the 
Department  and  shall  designate  such 
acceptable  replacement  and  arrange  for 
its  acceptance  of  responsibilitv  prior  to 
the  effective  date  of  the  removal.  ASA 
may  not  resign  during  such  three-year 
period  prior  to  the  designation  of  a 
replacement  acceptable  to  the 
Department. 

The  Trustees  will  instruct  the 
custodian  of  the  Fund  to  transfer  to  the 
Diplomat  Account  anv  additional 
amounts  requested  by  ASA  for  the 
operations  or  expenses  of  the  Diplomat 
Account  or  the  Partnership,  so  long  as 
the  total  amount  of  Fund  assets  at  risk 
(i.e.,  the  Fund's  investment  in  the 
Partnership  plus  any  recourse  debt  in 
excess  of  the  value  of  the  assets  in  the 
Partnership)  does  not  exceed  13  percent 
of  the  Fund  assets  at  the  time  of  the 
transfer. 

ASA  will  he  reimbursed  for  expenses 
to  the  extent  permitted  under  the  Funds 
guidelines  for  expense  reimbursement 
(the  Guidelines),  The  auditor  for  the 
Fund  will  review  annually  ASA's 
expense  reimbursement  for  compliance 
with  the  Guidelines. 

ASA  will  request  and  Department  will 
expeditiously  consider  a  separate 
exemption  that  will  permit  ASA  to  act 
as  a  QPAM  with  respect  to  the  Diplomat 
Account,  to  be  retroactively  effective  as 
of  the  date  that  ASA's  appointment  is 
effective. 

ASA  will  be  permitted  to  retain,  or 
continue  the  existing  services  of.  such 
third  party  service  providers  as  it  deems 
appropriate.  To  the  extent  that  ASA 
retains  or  continues  to  retain  any  such 
service  providers  to  carry  out  any 


functions  currently  contained  in  the 
contracts  of  Saylor,  Driscoll,  and 
Structure  Tone,  Inc.,  with  respect  to  the 
Diplomat  Account,  the  Partnership  or 
the  successor(s)  thereof,  ASA  shall 
indemnify  the  Fund  for  any  losses  or 
damages  resulting  from  the  fiduciary 
breaches  of  such  service  providers 
which  occur  subsequent  to  the 
appointment  of  ASA.  ASA  shall  not  be 
precluded  from  obtaining 
indemnification  from  any  such  service 
providers  or  from  exercising  any  rights 
that  the  Fund  has  for  indemnification 
under  its  existing  agreements  with  any 
service  providers  and  collecting  any 
damages  owed  to  the  Fund.  To  the 
extent  that  the  Fund,  directly  or 
indirectly,  maintains  a  controlling 
interest  in  the  underlying  assets  of  the 
Partnership,  or  any  successor(s)  thereof, 
ASA  will  continue  to  exercise  control 
over  the  Partnership,  its  successor(s) 
and  any  general  partner  thereof, 
including  acting  as  or  designating  the 
board  of  directors  and  officers  of  said 
Partnership,  successor(s)  or  general 
partner.  In  the  event  that  the  fiduciary 
responsibility  provisions  of  the  Act  no 
longer  apply  to  the  underlying  assets  of 
the  Partnership  or  its  successor(s),  and 
in  the  event  that  the  Fund,  directly  or 
indirectly,  maintains  a  controlling 
interest  in  the  Partnership  or  its 
successor(s).  ASA  or  such  designees  for 
whom  ASA  agrees  to  take  full 
responsibility,  shall  make,  and  shall 
retain  full  responsibility  for;  all 
decisions  regarding  the  purchase,  sale, 
acquisition,  exchange,  lease,  or 
encumbrance  or  sale  and  leaseback  of 
any  real  property  owned  by  the 
Partnership  and  of  any  personalty  for 
which  the  transaction  cost,  or  series  of 
related  transaction  costs,  exceeds 
$1,000,000:  all  decisions  regarding 
brand  affiliation  for  the  hotel  or  any 
other  piece  of  Partnership  Property;  and 
all  decisions  to  assign  or  lease  general 
management  responsibility  over  the 
Partnership  Property  or  any  major 
component  thereof. 

2.  One  commentator  asked  why 
Chadwick,  Saylor  &  Co.  Inc.  (CSC)  had 
rendered  its  September  1997  opinion 
"without  all  of  the  information  that  was 
available."  In  response,  the  applicant 
represents  that  although  the 
Partnership's  consultants  and  advisors 
were  in  the  process  of  finalizing  certain 
economic  and  financial  models  for  the 
project,  CSC's  opinion  was  rendered 
utilizing  all  "available"  information. 
Further,  the  applicant  maintains  that 
there  was  sufficient  information  at  the 
time  for  CSC  to  determine  that  the 
transaction  was  a  prudent  investment 
for  the  Fund. 


3.  One  commentator  asked  what 
would  happen  if  the  exemption  were 
not  granted.  Another  commentator 
asked  why  the  transaction  did  not 
include  a  contingency  clause  relating  to 
the  requested  prohibited  transaction 
exemption.  In  response,  the  applicant 
expressed  its  understanding  that  in  the 
event  the  exemption  were  denied,  the 
Fund's  transaction  with  the  Union  must 
be  rescinded,  pursuant  to  the 
Department's  regulations  and  applicable 
law.  Further,  the  applicant  stated  that 
the  terms  of  the  Fund's  acquisition  of 
the  Property  did  not  contain  a 
contingency  clause,  because  the 
applicant  believed  and  intended  that  the 
transaction  would  satisfy  the 
Department's  requirements  for  an 
administrative  exemption. 

4.  One  commentator  questioned 
whether  the  transaction  was  a  way  for 
the  Fund  to  finance  alleged  losses  of  the 
Union  Labor  Life  Insurance  Company 
(ULLICO)  in  which  the  Fund  had 
invested  some  of  its  assets.  In  response, 
the  applicant  represents  that  the  Fund 
acquired  the  Property  solely  as  an 
investment  for  the  exclusive  benefit  of 
participants  and  beneficiaries  of  the 
Fund.  It  is  represented  that  the  transfer 
of  the  Property  to  ULLICO.  then  to  the 
Union,  and  finally  from  the  Union  to  the 
Fund  was  in  no  way  intended  to  finance 
ULLICO  financial  losses,  if  any,  nor 
were  such  transactions  related  to  any 
investment  that  the  Fund  has  in  several 
ULLICO  separate  accounts  and  other 
investment  vehicles. 

5.  A  number  of  commentators  stated 
that  their  pensions  and/or  the  cost-of- 
living  increases  to  their  pensions  were 
not  large  enough.  Several  individuals    - 
requested  increased  "medical"  benefits, 
even  though  the  Fund  does  not  provide 
such  benefits,  or  asked  for  a  transfer  of 
pension  plan  assets  to  a  medical  fund. 
One  commentator  objected  to  the  denial 
by  the  Board  of  Trustees  (the  Trustees) 
of  a  pension  disability  claim. 

The  Trustees  believe  that  the 
Prohibited  Transaction  Exemption 
Procedure  is  not  the  appropriate  venue 
in  which  to  address  concerns  about  the 
administration  of  the  Fund,  benefits 
levels,  or  individual  benefit  claims. 
Accordingly,  the  Trustees  have  made  no 
attempt  to  address  these  comments. 

6.  One  commentator  expressed 
opposition  to  the  acquisition  of  the 
Property  by  the  Fund  on  the  basis  that 

a  pension  fund  sponsored  by  the  United 
Association  Local  777,  an  affiliate  of  the 
Union,  improperly  invested  the  assets  of 
such  pension  fund.  After  researching 
the  pubhc  records,  the  applicant 
informed  the  Department  that  consent 
judgments  were  entered  on  May  5,  1998, 
against  a  broker  and  the  trustees  of  the 
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Connecticut  Plumbers  and  Pipefitters 
Pension  Fund  (the  Connecticut  Fund) 
for  violations  of  the  Act  involving 
imprudent  investment  in  risky 
mortgage-backed  securities.  The 
applicant  maintains  that,  as  a  legal 
matter,  the  Connecticut  Fund  is  a 
separate  and  distinct  entity,  and  the 
activities  of  its  broker  and  trustees  are 
unrelated  to  the  Fund  and  the  Union 
and,  therefore,  should  not  affect  the 
requested  exemption. 

Accordingly,  based  upon  the 
representations  made  by  the  applicant, 
the  written  comments  received  in 
response  to  the  proposal  and  the 
applicant's  responses,  including  the 
agreement  to  undertake  the  actions 
described  in  the  term  sheet,  the 
Department  has  determined  to  grant  the 
exemption,  in  this  regard,  the 
Department  notes  that  the  additional 
undertakings  agreed  to  by  the  applicant. 
including  the  appointment  of  ASA  as  an 
independent  fiduciary,  were  material 
factors  in  the  Department's 
determination  to  grant  a  final 
exemption.  Finallv.  the  Department 
notes  that  the  representations  and  term 
sheet  contained  in  the  applicant's  letter 
dated  October  29,  1999.  supercede  any 
of  the  applicant's  earlier  responses  to 
the  comments  received  bv  the 
Department  to  the  extent  incimsistent. 

The  comments  submitted  bv  the 
commentators  to  the  Department  and 
the  applicant's  response  thereto  have 
been  included  as  part  of  the  public 
record  of  the  exemption  application. 
The  complete  appliration  file,  includin" 
all  supplemental  submissions  received 
by  the  Department,  is  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N'W.  Washington. 
DC  20210. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  Notice  published 
on  May  29.  1998,  63  FR  29453. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8883  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciarv-  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciar\- 


responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory-  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutorv'  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  8th  day  of 
November,  1999. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 

Pension  and  Welfare  Benefits  Administration. 

U.S.  Department  of  Labor. 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20:  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration.  Office  of  Records 
Ser\ices — Washington,  DC, 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agencv  requests  for 
records  disposition  authioritv  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatorv 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 


records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled,  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced,) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
Pursuant  to  NARA  Bulletin  99-04. 
agencies  must  submit  schedules  for  the 
electronic  copies  associated  with 
program  records  and  administrative 
records  not  covered  by  the  General 
Records  Schedules.  NARA  invites 
public  comments  on  such  records 
schedules,  as  required  by  44  U.S.C. 
3303a(a).  To  facilitate  review  of  these 
schedules,  their  availability  for 
comment  is  announced  in  Federal 
Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  30,  1999.  On  request,  NARA 
will  send  a  copy  of  the  schedule.  NARA 
staff  usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule.  These,  too.  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments. 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  by  program,  function,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but.  instead,  provide 
citations  to  previously  approved 
schedules  or  agency  records  disposition 
manuals  (see  Supplementary 
Information  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies.  NARA  will 
provide  the  first  100  pages  at  no  cost. 
NARA  may  charge  $.20  per  page  for 
additional  copies,  These  materials  also 
may  be  examined  at  no  cost  at  the 
National  Archives  at  College  Park  (8601 
Adelphi  Road,  College  Park,  MD). 
ADDRESSES:  To  request  a  copv  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
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Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  must  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  repurts  and/or  copies  of 
previouslv  approved  schedules  or 
manuals  should  so  indicate  in  their 
request 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
rec()rds.mgt@an :h2  nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape. 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 
Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  fur  the  timely  transfer 
into  the  National  .Vrchives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS).  which  are  disposition 
schedules  issued  bv  NAR.^  that  apply 
Government- wide. 

In  the  past.  NARA  approved  the 
disposal  of  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  via  General  Records 
Schedule  20,  Items  13  (word  processing 
documents)  and  14  (electronic  mail). 
However.  NARA  has  determined  that  a 
different  approach  to  the  disposition  of 
electronic  copies  is  needed.  In  1998,  the 
Archivist  of  the  United  States 
established  an  interagency  Electronic 
Records  Work  Group  to  address  this 
issue  and  pursuant  to  its 
recommendations,  decided  that  agencies 
must  submit  schedules  for  the  electronic 
copies  of  program  records  and 
administrative  records  not  covered  by 
the  GRS  On  March  25.  1999.  the 
Archivist  issued  NAR.^  Bulletin  99-04. 
which  tolls  agencies  what  they  must  do 
to  schedule  electronic  copies  associated 
with  previously  scheduled  program 


records  and  certain  administrative 
records  that  were  previously  scheduled 
under  GRS  20,  Items  13  and  14. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  They  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14.  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04.  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 

For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit(s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicability  in  the  case  of 
schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency:  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary  items 
(the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedule  Pending 

Federal  Communications 
Commission,  Common  Carrier  Bureau, 
(N9-173-O0-3,  1  item,  1  temporary 
item).  Electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  that  relate  to  the 


development  and  administration  of 
policies  and  programs  for  the  regulation 
of  the  facilities,  rates,  and  practices  of 
entities  that  furnish  telecommunication 
services  as  well  as  the  licensing  of  radio 
facilities  used  for  such  services. 
Included  are  electronic  copies  of  records 
pertaining  to  such  subjects  as 
appropriations,  policy  and  research 
agendas,  license  applications,  contracts, 
antenna  patters,  financial  reports, 
deregulation  of  customer  premises 
equipment,  competitive  safeguards,  and 
cost  allocations.  This  schedule  follows 
Model  2  as  described  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice.  Recordkeeping  copies  of 
these  files  are  included  in  Disposition 
lob  Numbers  NCl-1 73-80-2.  NCl-17.3- 
83-3,  NCl-173-84-1.  Nl-173-85-4. 
Ni-173-86-3.  Nl-1 73-87-5,  Nl-173- 
89-2.  Nl-1 73-90-1,  Nl-1 73-90-2,  Nl- 
173-91-3.  Nl-173-95-1.  Nl-173-97-1. 
and  Nl-1 73-98-5. 

Dated:  November  2.  1999. 
Michael ).  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington.  DC. 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 

Combined  Arts  Advisory  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advison'  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisor\-  Panel, 
Literature  section  (Heritage  & 
Preservation.  Education,  and  Access 
categories),  to  the  National  Council  on 
the  Arts  will  be  held  from  December  6- 
7.  1999  in  Room  714  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue.  NW. 
Washington,  DC,  20506.  A  portion  of 
this  meeting,  from  11  a.m.  to  1  p.m.  on 
December  7th.  will  be  open  to  the 
public  for  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  7  p.m.  on 
December  6th  and  from  9  a.m.  to  11  a.m. 
and  1  p.m.  to  5  p.m,  on  December  7th, 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12,  1999.  these  sessions  will  be  closed 
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to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5.  United 
States  Code. 
Any  person  may  observe  meetings,  or 

portions  thereof,  of  advisorv  panels 
which  are  open  to  the  public,  and.  if 
time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  .N\V.  Washington. 
DC  20506.  202/682-55.32.  TDY-TDD 
202/682-5496.  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Office  of 
Guidelines  &  Panel  Operations.  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506,  or  call  202/682-5691. 

Dated:  Noxember  .3.  1999. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 

Sntional  Endowment  for  the  Arts. 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiemployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation, 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  web 
site  {http://www,pbgc,gov), 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  pavment  vears 
beginning  in  November  1999,  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  December  1999, 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  I.  Ashner,  Assistant  General 


Counsel.  Office  of  the  General  Counsel. 

Pension  Benefit  Guarantv  Corporation, 
1200  K  Street.  NW,,  Washington.  DC 
20005,  202-326-4024,  (For  TTY/TDD 
users,  call  the  Federal  relav  ser\'ice  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024,) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  400rna)i3j(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §4006, 4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (currentlv  85 
percent)  of  the  annual  yield  on  30-year 
Treasurv  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  The  vield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G  13  and  H,15, 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  November  1999  is  5,32  percent  {i.e.. 
85  percent  of  the  6,26  percent  yield 
figure  for  October  1999), 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  vears  beginning  between 
December  1998  and  November  1999. 


For  premium  oayment  vears 
Deginning  in. 


The  assumed 
interest 
rate  is: 


December  1998  , 
January  1999  .... 
February  1999  ... 

March  1999 

April  1999  

May  1999  

June  1998  

July  1999'. 

August  1999  

September  1999 
October  1999    ,,. 
November  1999  , 


4,46 
4,30 
4,39 
4,56 
4,74 
4,72 
4,94 
5,13 
5,08 
5,16 
5,16 
5,32 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGCs  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044),  The  interest  assumptions 
applicable  to  valuation  dates  in 
December  1999  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register  Tables  showing  the 


assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington.  DC,  on  this  8th  day 
of  November  1 999. 

David  M.  Strauss. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 

[PR  Doc.  99-29757  Filed  11-12-99:  8:45  am] 

BILUNG  CODE  7708-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


Privacy  Act  of  1974:  Amendment  to  a 
System  of  Records 

agency:  Office  of  Personnel 
Mdnagement  (QPM). 

ACTION:  Notice  to  amend  a  system  of 
records. 

summary:  OPM  proposes  to  amend  a 
system  of  records  in  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 
This  action  is  necessary  to  meet  the 
requirements  of  the  Privacy  Act  to 
publish  in  the  Federal  Register  notice  of 
the  existence  and  character  of  record 
systems  maintained  bv  the  agency  ((5 
U.S.C.  552a(e)(4)). 

DATES:  The  changes  will  be  effective 
without  further  notice  December  27, 
1999,  unless  comments  are  received  that 
result  in  further  modifications. 

ADDRESSES:  Send  written  comments  to 
the  Office  of  Personnel  Management. 
ATTN:  Mary  Beth  Smith-Toomey.  Office 
of  the  Chief  Information  Officer,  1900  E 
Street,  NW..  Room  5415,  Washington. 
DC  20415-7900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Smith-Toomey.  (202)  606- 
8358, 

SUPPLEMENTARY  INFORMATION:  This 
amendment  changes  the  name  and 
address  of  the  systems  manager  for  the 
svstem  of  records  designated  as  OPM/ 
INTERNAL  5  (Pay.  Leave,  and  Travel 
Records)  from  Assistant  Director.  Office 
of  Contracting  and  Administrative 
Services,  zip  code  20415-0001.  to  Chief 
Financial  Officer,  zip  code  20415-1200. 
This  amendment  also  adds  a  new 
routine  use  which  is  to  disclose 
information  to  the  Department  of  Health 
and  Human  Services  on  new  hires  and 
quarterh  wages  as  required  under  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
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Offu  e  of  Personnel  Management. 

Janice  R.  I.achance. 

Director. 

OPM/INTERNAL-5 

SYSTEM  NAME: 

Pa\ .  LtMve,  and  Travel  Records. 

SYSTEM  location: 

Office  of  the  Chief  Financial  Officer. 
Office  of  Personnel  Management.  1900  E 
Street  N\V..  Washington.  DC  20415.  and 
in  the  office  where  the  individual  is 
currently  employed  for  use  by 
timekeeper,  budget  and  finance,  travel 
personnel,  or  fare  subsidy  program 
manager  or  c:oordinator. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  0PM  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  various  records 
relating  to  pay.  leave,  and  travel.  This 
includes  information  such  as:  Name; 
date  of  birth;  .Social  Security  Number, 
home  address;  grade;  employing 
organization;  timekeeper  number: 
salary;  pay  plan;  number  of  hours 
worked;  leave  accrual  rate,  usage,  and 
balances;  Civil  Service  Retirement  and 
Federal  Retirement  System 
contributions;  FICA  withholdings; 
Federal.  State,  and  local  tax 
withholdings;  Federal  Employee's 
Group  Life  Insurance  withholdings; 
Federal  Employee's  Health  Benefits 
withholdings;  charitable  deductions; 
allotments  to  financial  organi/alioas; 
garnishment  documents;  savings  bonds 
allotments;  union  and  management 
association  dues  withholding 
allotments;  travel  expenses;  and 
information  on  the  leave  transfer 
program  and  fare  subsidy  program. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Includes  the  following  with  any  ■ 
revisions  or  amendments: 

31  use.  66a;  5  U.S.C.  5501  et  seq  . 
5525  Pt  seq..  5701  et  seq..  and  6301  et 
seq  .  Executive  Order  9397;  Pub.  L.  100- 
202.  Pub   L.  100-440.  and  Pub.  L.  101- 
509. 

PURPOSE(S): 

These  records  are  used  to  administer 
the  pay,  leave,  and  travel  requirements 
of  OPM  and  in  the  administration  of  the 
fare  subsidy  program  These  records 
may  also  be  used  to  locate  individuals 
for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  1  through  U)  of  the 
Prefatory  Statement  at  the  beginning  of 
OPM's  system  notices  (60  FR  63075, 


effective  January  17.  1996)  apply  to  the 
records  maintained  within  this  system. 
The  following  routine  uses  are  specific 
to  this  system  of  records  only: 

a.  By  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness. 

b.  By  the  Department  of  the  Treasury 
to  issue  checks  and  U.S.  Savings  Bonds. 

c.  By  State  offices  of  unemployment 
compensation  with  survivor  annuity  or 
health  benefits  claims  or  records 
reconciliations. 

d.  By  Federal  Employee's  Group  Life 
Insurance  or  Health  Benefits  carriers  in 
connection  with  survivor  annuity  or 
health  benefits  claims  or  records 
reconciliations. 

e.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

f.  To  provide  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  with  information  as  to  the 
identity  of  OPM  employees  contributing 
union  dues  each  pay  period  and  the 
amount  of  dues  withheld  from  each 
contributor. 

g.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

h.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  an 
OPM  determination  concerning  an 
individual's  pay,  leave,  or  travel 
expenses,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request. 
and  to  identify  the  type  of  information 
requested. 

i.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
0MB  Circular  No.  A-19, 

j.  To  disclose,  annually,  pay  data  to 
the  Social  Security  Administration  and 
the  Department  of  the  Treasury  as 
required. 

k.  To  disclose  information  to  a 
Federal  agency  or  Congressional  inquiry 
from  which  additional  or  statistical 
information  is  requested  relevant  to  the 
OPM  Fare  Subsidy  Program. 

1.  To  disclose  information  to  the 
Department  of  Health  and  Human 
Services  on  new  hires  and  quarterly 
wages  as  required  under  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996 


DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Pursuant  to  5  U.S.C.  552a(b)(12j: 
Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  [31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  OF  STORING, 
RETRIEVING,  SAFEGUARDING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  an 
automated  data  base,  in  file  folders  and 
loose  leaf  binders,  and  on  cards  and 

magnetic  tapes. 

RETRIEVABILmr: 

These  records  are  retrieved  by  the 
names.  Social  Security  Numbers,  or 
OPM  employee  identification  numbers 
of  the  individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  or  in  a  secured 
facility  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  maintained  for 
varying  periods  of  time,  in  accordance 
with  NARA  General  Records  Schedules 
2  (pay  and  leave)  and  9  (travel). 
Disposal  of  manual  records  is  by 
shredding  or  burning;  magnetic  tapes 
die  erased. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Financial  Officer.  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington.  DC  20415-1200. 

NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  contact  the 
system  manager  indicated,  or  the  OPM 
regional  office  where  the  individual  is 
or  was  employed.  Individuals  must 
furnish  the  following  for  their  records  to 
be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  OPM  employment  identification 
number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager  indicated,  or  the 
OPM  regional  office  where  the 
individual  is  or  was  employed. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified; 
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a.  Full  name 

b.  Date  of  birth 

c.  Social  .Security  Number 

d  OPM  employment  identification 
number 

Individuals  requesting  access  must 
also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 

part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  system  manager 
indicated  ,  or  the  OPM  regional  office 
where  the  individual  is  or  was 
employed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 
a.  Full  name 
b  Date  of  birth 
c  Social  Security  Number 
d.  OPM  employment  identification 

number 

Individuals  requesting  amendment 
must  also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  OPM  officials  responsible  for  pay. 
leave,  and  travel  requirements. 

c.  Other  official  personnel  documents 
of  OPM. 

IFR  Dot:.  9<^29687  Filed  11-12-99;  8:45  am] 
BILLING  CODE  6325-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27098] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

November  5.  1999. 

Notice  is  hereby  given  that  the 
following  filing(sj  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
applications(s}  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transactions(s)  summarized  below.  The 
application(s)  and/or  declarations(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


applicationsCs)  and/or  declaration{s) 
should  submit  their  views  in  wTiting  by 
November  30.  1999.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington.  DC.  20549-0609.  and 
ser\'e  a  copy  on  the  relevant  applicant{s) 
and/or  declarant{s)  at  the  addressfes) 
specified  below.  Proof  of  service  fby 
affidavit  or.  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identif\-  specifically  the  issues  of 
facts  or  law  that  are  disputed  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter  After  November  30.  1999.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

New  Century  Energies,  Inc.,  et  al.  (70- 
8787) 

New  Centur\'  Energies.  Inc.  ("NCE"). 
a  registered  holding  company,  and  two 
of  its  wholly  owned  subsidiaries,  Public 
Ser\'ice  Company  of  Colorado  ("PSCo"). 
an  electric  and  gas  utility  company,  and 
NC  Enterprises.  Inc.  ('Enterprises''),  a 
nonutility  company,  each  located  at 
1225  17th  Street.  Denver.  Colorado 
80202-5.533.  have  fil^d  a  post-effective 
amendment  under  sections  9(a),  10, 
12(b).  12(c)  and  12(f)  of  the  Act  and 
rules  43.  45.  46  and  54  under  the  Act. 
to  their  application-declaration  filed 
under  sections  6(a).  7.  9(a).  10  and  13(b) 
of  the  Act  and  rules  80  through  91,  93 
and  94  under  the  Act. 

x>y  orv^er  uated  August  1.  1997  (HCAR 
No,  26748)  (the  "Merger  Order"),  the 
Commission  authorized,  among  other 
things.  NCE  to  acquire  all  of  the  issued 
and  outstanding  common  stock  of  PSCo 
and  Southwestern  Public  Sen'ice 
Company  ("SPS").  an  electric  utility 
company,  and  to  organize  Enterprises  as 
an  intermediate  holding  company  for 
certain  of  the  existing  nonutility 
subsidiaries  of  PSCo  and  SPS  which  the 
Commission  held  to  be  retainable  under 
the  standards  of  section  1 1(b)(1)  of  the 
Act.  In  accordance  with  the  Merger 
Order.  PSCo  transferred  Natural  Fuels 
Corporation  ("Natural  Fuels"),  an 
83.63%  owned  subsidiary  of  PSCo,  to 
Enterprises.  The  remaining  16.37% 
interest  in  Natural  Fuels  is  owned  by 
CIC  Stock  Corporation  ("CIC"),  an 
indirect  subsidiary'  of  the  Coastal 
Corporation,  w^hich  is  a  nonaffiliate  of 
NCE. 

Natural  Fuels  currently  holds  a  50% 
interest  in  Natural/Total  Limited 
Liability  Company  ("Natural/Total"),  a 
Wyoming  limited  liability  company. 
and  a  50%  profits  interest  (25%  capital 
interest)  in  Natural/Peoples  Limited 
Liability  Company  ("Natural/Peoples"). 


also  a  Wyoming  limited  liability 
company.  Natural/Total,  in  turn,  holds 
a  67%  interest  in  Natural/Total/KN 
Limited  Partnership  ( 'Natural/Total 
LLP"). 

Natural  Fuels  and  its  subsidiaries 
named  above  are  engaged  in  two 
distinct  lines  of  business  which  relate 
generally  to  the  commercialization  of 
compressed  natural  gas  as  a  fuel  for 
motor  vehicles.  One  line  of  business 
includes  the  conversion  of  motor 
vehicles  to  permit  operation  by 
compressed  natural  gas  or  propane,  and 
the  construction,  ownership  and 
operation  of  compressed  natural  gas 
fueling  stations  ("Energy  Services"). 
The  other  line  of  business  involves  the 
packaging  and  marketing  of  compressed 
natural  gas  fueling  facility  equipment 
("Station  Equipment").  The  applicants 
state  that  the  two  lines  of  business  have 
substantially  different  customer  bases, 
geographic  focus,  and  capital 
requirements.  The  Energy  Services 
business  is  confined  to  parts  of  Colorado 
and  Wyoming  and  generally  serves  the 
needs  of  motor  vehicle  users  (both 
individual  and  fleet)  This  business 
generally  involves  the  owTiership  and 
operation  of  long-lived  assets  (viz. 
refueling  stations).  In  contrast,  the 
Station  Equipment  business  is  national 
and  international  in  scope,  and  serves 
the  needs  of  fuel  providers,  utilities,  and 
automotive  fleet  operators,  rather  than 
vehicle  users.  This  business  does  not 
involve  investment  in  or  ownership  or 
operation  of  long-lived  assets. 

The  applicants  state  that  they  have 
determined  that  it  would  be  desirable 
from  an  operational  and  organizational 
standpoint  to  separate  Natural  Fuel's 
Energy  Services  and  Station  Equipment 
businesses  and  transfer  the  former  back 
to  PSCo.  The  applicant  assert  that  the 
Energy  Services  business  fits  well  with 
PSCo's  gas  utility  operations,  as  they 
share  a  similar  customer  base  in 
Colorado  and  Wyoming  and  involve 
similar  operational  characteristics. 
Moreover.  PSCo  already  owns  and 
operates  compressed  natural  gas  fueling 
stations  at  the  majority  of  its  service 
centers  for  the  operation  of  more  than 
350  service  vehicles  which  use 
compressed  natural  gas  in  compliance 
with  the  requirements  of  the  Energy 
Policy  Act  of  1992.  The  applicants  also 
assert  that  the  transfer  would  streamline 
and  focus  the  marketing  and  public 
education  efforts  that  are  now- 
conducted  by  both  Natural  Fuels  and 
PSCo.  To  effectuate  the  goals  of 
separating  Natural  Fuels  Energy 
Sen-ices  and  Station  Equipment 
businesses  and  of  transferring  the 
former  back  to  PSCo.  the  applicants 
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request  approval  for  a  series  of  related 
tran.sartions 

First,  Natural  Fuels  proposes  to 
redeem  the  16.37%  interest  in  its 
outstanding  common  stock  that  is  held 
by  CIC  through  a  distribution  of  certain 
unappreciated  property  (e.g..  inventory 
assets,  accounts  receivable,  etc). 
Natural  Fuels  then  proposes  to  organize 
and  acquire  the  securities  of  two  newly 
organized  limited  liabilitv  companies — 
Natural  Fuels  LLC  CNATarj  and 
Natural  Station  Equipment  LLC 
f'STATCO")— by  contributing  its 
remaining  assets,  which  includes  its 
membership  interest  in  Natural/Total 
and  Natural/Peoples.  Natural  Fuels 
seeks  authorization  to  distribute  the 
membership  interest  in  ST.ATCO  to 
Enterprises,  which  will  continue  to  hold 
such  interest  indefinitely.  Enterprises 
then  proposes  to  transfer  100%  of  the 
common  stock  of  Natural  Fuels  to  PSCo 
by  means  of  a  declaration  of  a  dividend 
of  the  shares  of  Natural  Fuels  to  NCE, 
followed  by  a  capital  contribution  of 
such  shares  by  NCE  to  PSCo.  As  a  result. 
Natural  Fuels  would  become  a  wholly 
owned  subsidian,'  of  PSCo.  In  addition, 
PSCo  proposes  to  organize  and  acquire 
a  new  subsidiary'  ("New  Natural 
Fuels"),  which  will  be  a  single-member 
limited  liability  company.  Lastly, 
Natural  Fuels  proposes  to  merge  Natural 
Fuels  into  New  Natural  Fuels. 

As  a  result  of  the?se  interrelated 
transactions.  PSCo  will  then  own. 
directly  and  indirectly  through  New 
Natural  Fuels,  all  of  the  compressed 
natural  gas  services  business  of  Natural 
Fuels,  consisting  of  the  existing 
refueling  station  operations  in  Colorado 
and  VVvoming  and  vehicle  conversion 
operations.  The  assets  and  business 
associated  with  Natural  Fuels'  station 
equipment  business  will  remain  with 
Enterprises. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 
authority 

Man?aret  H.  MrFarland, 
Deputy  St:rrt:tur\- 
IFR  Doc.  99-29651  Filed  11-12-99:  8:45  ami 
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ACTION:  Notice  of  an  application  for  an 
order  under  section  12(d)(l){J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act.  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
and  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act  of  permit 
certain  joint  transactions. 


Summary  of  Application 

Applicants  request  an  order  to  permit: 
(i)  Certain  registered  investment 
companies  to  lend  their  portfolio 
securities  to  affiliated  broker-dealers;  (ii) 
an  affiliated  lending  agent  to  receive  a 
fee  based  upon  a  share  of  the  proceeds 
derived  by  the  registered  investment 
companies  from  their  securities  lending 
activities:  (iii)  the  registered  investment 
companies  and  certain  affiliated 
institutional  accounts  to  deposit  cash 
collateral  received  in  connection  with 
their  securities  lending  activities  and 
uninvested  cash  into  certain  other 
registered  investment  companies:  and 
(iv)  certain  transactions  between  the 
registered  investment  companies. 

Applicants:  Prudential  Balanced 
Fund.  Prudential  California  Municipal 
Fund,  Prudential  Developing  Markets 
Fund,  Prudential  Distressed  Securities 
Fund,  Inc.,  Prudential  Diversified  Bond 
Fund,  Inc.,  Prudential  Diversified 
Funds,  Prudential  Emerging  Growth 
Fund,  Inc.,  Prudential  Equity  Fund,  Inc.. 
Prudential  Equity  Income  Fund, 
Prudential  Europe  Growth  Fund.  Inc.. 
Prudential  Global  Genesis  Fund.  Inc., 
Prudential's  Gibraltar  Fund.  Inc.. 
Prudential  Global  Limited  Maturity 
Fund.  Inc.,  Prudential  Global  Total 
Return  Fund,  Inc.,  Prudential 
Government  Prudential  High  Yield 
Total  Return  Fund,  Inc..  Prudential 
Index  Series  Fund.  Prudential 
Intermediate  Global  Income  Fund.  Inc.. 
Prudential  International  Bond  Fund. 
Inc.,  The  Prudential  Investments 
Portfolios  Fund.  Inc.,  Prudential  Mid- 
Cap  Value  Fund.  Prudential  Municipal 
Bond  Fund.  Prudential  Natural 
Resources  Fund.  Inc..  Prudential  Pacific 
Grovvlh  Fund.  Inc.,  Prudential  Real 
Estate  Securities  Fund.  Prudential 
Sector  Funds,  Inc..  Prudential  Series 
Fund,  Inc..  Prudential  Small-Cap 
Quantum  Fund.  Inc..  Prudential  Small 
Company  Value  Fund.  Inc.,  Prudential 
Structured  Maturity  Fund.  Inc.. 
Prudential  Tax-Free  Money  Fund,  Inc., 
Prudential  Tax-Managed  Equity  Fund, 
Prudential  20/20  Focus  Fund, 
Prudential  World  Fund,  Inc. 
(collectively,  the  "Prudential  Public 
Funds");  Prudential  Core  Investment 
Fund  ("Prudential  Private  Fund"),  Cash 


Accumulation  Trust.  COMMAND 
Government  Fund,  COMMAND  Money 
Fund,  COMMANT)  Tax-Free  Fund, 
Prudential  Government  Securities  Trust. 
Prudential  Institutional  Liquidity 
Portfolio,  Inc.,  Prudential  MoneyMart 
Assets,  Inc..  Prudential  Municipal 
Series  Fund.  Prudential  National 
Municipals  Fund.  Inc..  Prudential 
Special  Money  Market  Fund.  Inc..  and 
Prudential  Tax-Free  Money  Fund.  Inc. 
(collectively,  the  "Investment  Funds" 
and  together  with  the  Public  funds,  and 
the  Prudential  Separate  Accounts 
defined  below,  the  "Prudential  Funds"): 
The  Prudential  Variable  Contract 
Account-2.  The  Prudential  Variable 
Contract  Account-10,  and  The 
Prudential  Variable  Contract  Account- 
11  (collectively,  the  "Prudential 
Separate  Accounts").  Prudential 
Investments  Fund  Management  LLC  (the 
"Manager"),  the  Prudential  Investment 
Corporation  ("Prudential  Investments", 
the  Prudential  Insurance  Company  of 
America  ("Prudential  "  and  together 
with  the  Manager  and  Prudential 
Investments,  the  "Adviser").  Prudential 
Investment  Management  Services  LLC 
(the  "Distributor"),  and  Prudential 
Securities  Incorporated  ("PSI"). 

Filing  Dates 

The  application  was  filed  on 
September  24.  1998.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 

Hearing  or  Notification  of  Hearing 

An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary-  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  30.  1999.  and 
should  be  accomplished  by  proof  of 
service  on  applicants,  in  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington.  DC  20549-0609. 
Applicants.  Gateway  Center  Three.  100 
Mulberrv  Street.  Newark.  New  Jersey 
07102--1077. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  George  J.  Zornada, 
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Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  (^onipan\' 
Reoulatinn). 

SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summar\  of  the 
application.  The  ctjmplete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW.  Washington.  DC 
20549-0102   (tel.  202-942-8090). 

Applicants'  Representations 

1.  The  Prudential  Funds  are  registered 
under  the  Act  as  management 
investment  companies.  All  of  the 
Prudential  Funds,  except  the  High-Yield 
Income  Fund,  In.  which  is  a  closed-end 
investment  company,  are  open-end 
investment  companies.  The  Prudential 
Private  Fund  does  not  ha\e  its  shares 
registered  under  the  Securities  Act  of 
1933.  Certain  Investment  Funds, 
including  the  Prudential  Private  Fund, 
are  money  market  funds  that  comply 
with  rule  2a-7  under  the  Act 
("Prudential  Money  Market  Funds"). 
The  other  Investment  Funds  are  short- 
term  bond  funds  with  portfolio 
maturities  of  three  years  or  less 

2.  The  Manager  is  registered  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act")  and  serves  as  the 
investment  adviser  to  the  Prudential 
Funds.  Prudential  Investments  is 
registered  under  the  Advisers  Act  and 
serves  as  sub-adviser  to  certain  of  the 
Prudential  Funds.  The  Distributor  is  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
("Securities  Exchange  Act")  and  serves 
as  principal  underwriter  to  the 
Prudential  Funds.  The  Manager  and 
Prudential  Investments  are  wholly- 
owned  subsidiaries  of  Prudential. 
Prudential  is  registered  under  the 
Advisers  Act  and  manages  the 
Prudential  Separate  Accounts.  The 
Distributor  is  a  limited  liability 
company  whose  sole  member  is 
Prudential.  PSI.  a  wholly-owned 
subsidiary  of  Prudential,  is  a  broker- 
dealer  registered  under  the  Securities 
Exchange  Act. 

3.  Prudential  and  Prudential 
Investments  also  advise  certain 
institutional  accounts  ("Institutional 
Accounts").  The  Institutional  Accounts 
include  qualified  employee  benefit 
plans,  trusts,  corporate  cash  accounts, 
offshore  investment  companies, 
foundations.  Taft-Hartley  Plans, 
endowments,  and  bank  collective 
investment  trusts.  Certain  of  the 
Institutional  Accounts  are  exempted 
from  the  definition  of  an  investment 
company  by  sections  3(c)(1)  and  3(c)(ll) 
of  the  Act.  Future  Institutional  Accounts 
may  be  excepted  from  the  definition  of 


an  investment  company  by  section 

3(c)(7)  of  the  Act. 

4.  Applicants  also  request  that  the 
relief  sought  apply  to  (i)  any  future 
registered  management  investment 
company,  or  registered  open-end 
management  investment  company,  that 
is  a  separate  account,  that  is  advised  by 
the  Advisers,  or  an  entity^  controlling, 
controlled  by.  or  under  common  control 
with  the  Ad\iser;  (ii)  any  other  broker- 
dealer  registered  under  the  Securities 
Exchange  Act  that  may  be  controlling, 
controlled  by,  or  under  common  control 
with  the  Distributor  ("Affiliated  Broker- 
Dealers");  (iii)  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  Prudential  that  serves  as  lending 
agent  to  the  Lending  Funds  and:  (iv)  any 
future  Institutional  Account  advised  by 
the  Advisers  or  an  entity  controlling, 
controlled  by,  or  under  common  control 
with  the  Advisers.! 

5.  The  Prudential  Funds  and  the 
Institutional  Accounts  may  have 
uninvested  cash  ("Uninvested  Cash"). 
Uninvested  Cash  includes  dividends  or 
interest  received  from  portfolio 
securities,  cash  received  through  dollar 
rolls,  reserves  held  for  investment 
strategy  purposes,  scheduled  maturity  of 
investments,  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions  and  dividend  payments, 
and  new  monies  received  from 
in\'estors.  Currently,  the  Prudential 
Funds  can  invest  Uninvested  Cash  into 

a  joint  account  ^  or  the  Prudential  Funds 
and  the  Institutional  Accounts  can 
invest  Uninvested  l,ash  directly  in 
money  market  instruments. 

6.  The  Prudential  Funds,  with  the 
exception  of  the  Prudential  Money 
Market  Funds  (collectively,  the 
"Lending  Funds"),  also  propose  to  lend 
their  portfolio  securities  to  the  Affiliated 
Broker-Dealers  and  other  borrowers 
("Borrowers").  Prudential  securities 
lending  group,  an  operating  unit  within 
Prudential  whose  employees  consist  of 
employees  of  PSI  and  other  direct  and 
indirect  subsidiaries  of  Prudential 
("Prudential  Securities  Lending 
Group"),  proposes  to  act  as  lending 
agency  for  the  Lending  Funds, ' 


'  AH  existing  entities  that  currently  intend  to  rely 
on  the  order  are  named  as  apphcants.  Any  existing 
or  hiture  entity  that  relies  on  the  order  in  the  hiture 
will  do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 

2  See  The  Prudential  Insurance  Company  of 
America,  Investment  Company  Act  Release  Nos. 
17647  (Aug.  3.  1990)  (notice)  and  17719  (Aug.  30, 
1990)  (order);  Pnidential-Bache  Adjustable  Rate 
Preferred  Stock  Fund.  Inc..  Investment  Company 
Act  Release  Nos.  16279  (Feb.  18.  1988)  (notice)  and 
16321  (Mar.  17,  1998)  (order). 

^  Applicants  state  that  the  personnel  who  will 
provide  day-to-day  lending  agency  services  to  the 
Lending  Funds  do  not  and  will  not  provide 


7.  Prudential  Securities  Lending 
Group,  among  other  things,  will  be 
responsible  for  soliciting  Borrowers 
from  a  list  of  pre-approved  eligible 
Borrowers,  entering  into  loans  of 
preapproved  securities  with  the 
Borrowers  on  pre-approved  terms, 
negotiate  the  loans,  and  perform  other 
administrative  functions  in  connection 
with  the  securities  lending  program. 
Prudential  Securities  Lending  Group's 
duties  will  be  restricted  to  those 
described  in  Norwest  Bank  Minnesota, 
N.A.  (pub,  avail.  May  25,  1995). 
Prudential  Investments,  a  sub-adviser  to 
the  Lending  Funds,  will  be  responsible 
for  investing  all  cash  collateral  received 
in  respect  of  the  securities  loans.'* 

8.  When  a  securities  loan  is 
collateralized  by  cash,  the  cash 
collateral  is  invested  during  the  loan 
period.  After  paying  the  Borrower  an 
agreed  upon  fee  or  "rebate"  from  the 
return  on  the  cash  collateral,  the 
Lending  Fund  will  retain  the  remainder, 
which  will  be  shared  with  the  securities 
lending  agent.  In  the  case  of  collateral 
other  than  cash,  the  Lending  Fund  will 
receive  a  lending  fee  paid  by  the 
Borrower,  which  will  be  shared  with  the 
securities  lending  agent. 

9.  Applicants  seek  an  order  to  permit 
(i)  Prudential  Securities  Lending  Group 
to  serve  as  lending  agent  for  the  Lending 
Funds  and  to  accept  fees  based  on  a 
share  of  the  proceeds  derived  by  the 
Lending  Funds  from  their  securities 
lending  activities:  (ii)  the  Lending 
Funds  to  lend  portfolio  securities  to 
i\ffiliated  Broker-Dealers;  (iii)  the 
Lending  Funds  and  the  Institutional 
Accounts  to  invest  cash  collateral 
received  in  connection  with  their 
securities  lending  activities  ("Cash 
Collateral")  and  the  Prudential  Funds 
and  Institutional  Accounts  to  invest 
Uninvested  Cash  into  the  Investment 
Funds,  and  (iv)  the  Prudential  Funds  to 
engage  in  certain  interfund  transaction. 

Applicants*  Legal  Analysis 

A.  Lending  Agent  Fees 

1,  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  any 
affiliated  person  of  or  principal 
underwriter  for  a  registered  investment 
company  or  any  affiliated  person  of 
such  person  or  principal  underwriter, 
acting  as  principal,  from  effecting  any 


investment  advisory  services  to  the  Lending  Funds, 
or  participate  in  any  way  in  the  selection  of  the 
portfolio  securities  or  other  aspects  of  the 
management  of  the  Lending  Funds. 

*  Any  Lending  Fund  for  which  Prudential 
Investments  does  not  currently  serve  as  a  Sul)- 
Adviser  will  not  participate  in  the  securities 
lending  program  until  a  subadvisory  agreement 
with  Prudential  Investments  has  been  approved  in 
accordance  with  the  Act. 
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transaction  in  connection  with  any  joint 
onterprise  or  other  joint  arrangement  or 
profit  sharing  plan  in  which  the 
investment  company  participates.  Rule 
17d-l  permits  the  Commission  to 
approve  a  proposed  joint  transaction 
covered  by  the  terms  of  section  17(d).  In 
determining  whether  to  approve  a 
transaction,  the  Commission  is  to 
consider  whether  the  proposed 
transaction  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act.  and  the  extent  to  which  the 
participation  of  the  investment 
companies  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
other  participants. 

2.  Section  2(a)(3)  of  the  Act  defines  an 
affdiated  person  to  include  any  person 
directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with,  the  other  person,  and  if  the  other 
person  is  an  investment  company,  its 
investment  adviser.  The  Advisers,  as 
investment  advisers  or  sub-advisers  to 
the  Lending  Funds,  are  affiliated 
persons  of  the  Lending  Funds.  In 
addition,  as  wholly-owned  subsidiaries 
of  Prudential,  they  may  be  deemed  to  be 
under  common  control,  and  therefore 
affiliated  persons.  Accordingly, 
applicants  request  an  order  under 
section  17(d)  and  17d-l  under  the  Act 
to  permit  each  Lending  Fund  to  pay  and 
Prudential  Securities  Lending  Group  to 
accept  lending  agent  fees  that  are  based 
on  a  share  of  the  proceeds  derived  by 
the  Lending  Funds  from  the  loans  of 
portfolio  securities. 

T   Applicants  propose  that  each 
Lending  Fund  adopt  the  following 
procedures  to  ensure  that  the  proposed 
fee  arrangement  and  the  other  terms 
governing  the  relationship  with  the 
Prudential  Securities  Lending  Group 
meet  the  requirements  of  rule  17d-l; 

(a)  In  connection  with  the  approval  of 
the  securities  lending  program,  and  the 
approval  of  Prudential  Securities 
Lending  Group  as  lending  agent  for  the 
Lending  Funds  and  implementation  of 
the  proposed  fee  arrangement,  a 
majority  of  the  board  of  directors  of  each 
Lending  Fund  ("Board")  (including  a 
majority  of  directors  of  each  Lending 
Fund  who  are  not  "interested  persons" 
as  defined  in  section  2(a)(19)  of  the  Act 
(the  "Independent  Directors"))  will 
determine  that  (i)  the  contract  with 
Prudential  Securities  Lending  Group  is 
in  the  best  interests  of  the  Lending  Fund 
and  its  shareholders;  (ii)  the  services  to 
be  performed  bv  the  Prudential 
Securities  Lending  Group  are 
appropriate  for  the  Lending  Fund;  (iii) 
the  nature  and  quality  of  the  services 
provided  by  the  Prudential  Securities 
Lending  Group  are  at  least  equal  to 
those  provided  by  others  offering  the 


same  or  similar  services;  and  (iv)  the 
fees  for  Prudential  Securities  Lending 
Group's  services  are  fair  and  reasonable 
in  light  of  the  usual  and  customary 
charges  imposed  by  others  for  services 
of  the  same  nature  and  quality. 

(b)  In  connection  with  the  approval  of 
the  Prudential  Securities  Lending  Group 
as  lending  agent  for  the  Lending  Funds 
and  the  initial  implementation  of  the 
proposed  fee  arrangement,  the  Board 
will  review  competing  quotes  with 
respect  to  lending  agency  fees  from  at 
least  three  independent  lending  agents 
to  assist  the  Board  in  making  the 
findings  referred  to  in  paragraph  (a) 
above. 

(c)  Each  Lending  Funds  contract  with 
the  Prudential  Securities  Lending  Group 
for  lending  agent  services  will  be 
reviewed  annually  and  will  be  approved 
for  continuation  only  if  a  majority  of  the 
Board  (including  a  majority  of  the 
Independent  Directors)  makes  the 
findings  referred  to  in  paragraph  (a) 
above. 

(d)  The  Board,  including  a  majority  of 
the  Independent  Directors,  will  (i) 
determine  at  each  regular  quarterly 
meeting  that  the  loan  transactions 
during  the  prior  quarter  were  effected  in 
compliance  with  the  conditions  and 
procedures  set  forth  in  the  application 
and  (ii)  review  no  less  frequently  than 
annually  the  conditions  and  procedures 
for  continuing  appropriateness. 

(e)  Each  Lending  Fund  will  (i) 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  and  conditions  (and 
any  modifications)  described  in  the 
application  or  otherwise  followed  in 
cormection  with  lending  securities 
pursuant  to  the  securities  lending 
program  and  (ii)  maintain  and  preserve 
for  a  period  not  less  than  six  years  from 
the  end  of  the  fiscal  year  in  which  any 
loan  transaction  pursuant  to  the 
Program  occurred,  the  first  two  years  in 
an  easily  accessible  place,  a  written 
record  of  each  loan  transaction  setting 
forth  a  description  of  the  security 
loaned,  the  identity  of  the  person  on  the 
other  side  of  the  loan  transaction,  the 
terms  of  the  loan  transaction,  and  the 
information  or  materials  upon  which 
the  determination  was  made  that  each 
loan  was  made  in  accordance  with  the 
procedures  set  forth  above  and  the 
conditions  to  the  application. 

B  Investment  of  Uninvested  Cash  and 
Cash  Collateral  in  the  Investment  funds 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  investment  company 
may  acquire  securities  of  a  registered 
investment  company  if  such  securities 
represent  more  than  3%  of  the  acquired 
company's  voting  stock,  more  than  5% 


of  the  acquiring  company's  total  assets, 
or  if  such  securities,  together  with  the 
securities  of  any  other  acquired 
investment  companies,  represent  more 
than  10%  of  the  acquiring  companv's 
total  assets.  Section  12(d)(1)(B)  of  the 
Act  provides  that  no  registered  open- 
end  investment  company  may  sell  its 
securities  to  another  investment 
company  f  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  than 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(l)(n  of  the  Act 
provides  that  the  Commission  may 
exempt  any  person,  security  or 
transaction  from  any  provision  of 
section  12(d)(1)  if.  and  to  the  extent 
that,  such  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  request  relief 
under  Section  12(d)(l)(J)  to  permit 
certain  Prudential  Funds  ("Acquiring 
Funds")  and  the  Institutional  Accounts 
that  are  relying  on  section  2(c)(1)  or 
3(c)(7)  of  the  Act  to  invest  their  Cash 
Collateral  and  Uninvested  Cash  in  the 
Investment  Funds  in  excess  of  the  limits 
in  section  12(d)(1). 

3.  Applicants  believe  that  the 
proposed  arrangement  does  not  result  in 
the  abuses  that  section  12(d)(1)  was 
intended  to  prevent.  Applicants  state 
that  the  arrangements  will  not  result  in 
any  layering  of  fees  because  the 
Investment  Funds  will  not  impose  any 
sales  load,  redemption  fee,  asset-based 
distribution  fee.  or  other  service  fee.  The 
Management  or  Prudential  Investments, 
as  applicable,  will  waive  advisory  fees 
paid  to  it  by  an  Investment  Fund,  or 
alternatively,  the  Acquiring  Fund  will 
receive  a  credit  or  other  offset  against  its 
management  fee  in  an  amount  equal  to 
its  proportionate  share  of  the 
management  fees  paid  by  the 
Investment  Funds  in  which  it  invests,  to 
the  extend  necessary  to  avoid 
duplication  of  advisory  fees  for  the 
Acquiring  Funds  as  a  result  of  their 
investment  in  the  Investment  Funds. 
Applicants  also  believe  that  the 
proposed  arrangement  will  not  create  an 
overly  complex  fund  structure. 
Applicants  note  that  the  Investment 
Funds  will  be  prohibited  from  acquiring 
securities  of  any  investment  company  in 
excess  of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act.  imless  the 
Investment  Fund  is  an  Acquiring  Fund 
investing  its  Cash  Collateral  or 
Uninvested  Cash  pursuant  to  the 
requested  order. 

4.  Section  1 7(a)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company,  or  any 
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second  tier  affiliate,  acting  as  a 
principal,  tn  sell  or  purchase  anv 
security  to  or  from  the  investment 
company.  Because  the  Acquiring  Funds 
and  the  Investment  Funds  are  advised 
by  a  common  investment  adviser,  or  by 
investment  advisers  that  are  under 
common  control,  the  Acquiring  Funds 
and  the  Investment  Funds  may  be 
affiliated  persons.  Moreover,  if  an 
Acquiring  Fund  owns  5%  or  more  of  an 
Investment  Fund,  the  .^cquiring  fund 
may  be  deemed  to  be  an  affiliated 
person  of  the  Investment  Fund. 
Accordingly,  applicants  state  that 
section  17(a)  would  prohibit  the  sale  of 
shares  of  the  Investment  Funds  to  the 
■Acquiring  Funds,  and  the  redemption  of 
such  shares  by  the  Investment  Funds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  section  17(a)  of  the  Act  if  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  anv 
person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  companv 
concerned,  and  with  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
any  person  or  transaction  from  any 
provision  of  the  Act.  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  bv  the  policies  of  the 
Act." 

6.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Acquiring  Funds  to  purchase 
shares  of  the  Investment  Funds 
Applicants  submit  that  the  terms  of  the 
proposed  transactions  are  reasonable 
and  fair  and  do  not  involve 
overreaching.  Applicants  also  state  that 
shares  of  the  Investment  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value.  Applicants  state  that  the 
Investing  Funds  will  retain  their  ability 
to  invest  Uninvested  Cash  directly  in 
money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies  if 
they  believe  they  can  obtain  a  higher 
rate  or  return,  or  for  any  other  reason 
The  Investment  Funds  have  the  right  to 
discontinue  selling  shares  to  any  of  the 
Acquiring  Funds  or  the  Institutional 
Accounts  if  the  Investment  Fund's 
board  of  directors  determines  that  such 
sale  would  adversely  affect  its  portfolio 
management  and  operations. 

7.  Applicants  submit  that  the 
Acquiring  Funds'  investment  of 
Uninvested  Cash  and  Cash  Collateral  in 
the  Investment  Funds  will  be  consistent 
with  the  policy  of  each  Acquiring  Fund. 


as  recited  in  its  registration  statement 
and  reports  filed  under  the  Act. 
Applicants  state  that  the  Prudential 
Money  Market  Funds  will  invest  only  in 
an  Investment  Fund  that  complies  with 
rule  2a-7  under  the  Act.  Applicants  also 
state  that  the  investment  of  the  Cash 
Collateral  will  be  in  accordance  with  the 
Commission  staffs  securities  lending 
guidelines.  Applicants  state  that  an 
Acquiring  Funds  aggregate  investment 
of  Uninvested  Cash  in  the  Investment 
Funds  will  not  exceed  25%  of  the 
Acquiring  Fund's  total  assets. 

8.  As  noted  above,  section  17(d)  and 
rule  17d-l  generally  prohibit  joint 
transactions  involving  registered 
investment  companies  and  certain  of 
their  affiliates  unless  the  Commission 
has  approved  the  transaction. 
Applicants  state  that  the  Acquiring 
Funds  and  the  Institutional  Accounts  by 
purchasing  and  redeeming  shares  of  the 
Investment  Funds,  the  Advisers  by 
acting  as  investment  adviser  or  sub- 
adviser  to  the  Acquiring  Funds  and  the 
Institutional  Accounts,  and  the 
Prudential  Securities  Lending  Group  by 
acting  as  lending  agent,  may  be  deemed 
participants  in  a  joint  transaction  under 
section  17(d)  and  rule  17d-l  under  the 
Act.  Applicants  submit  that  the 
Acquiring  Funds  will  participate  in  the 
proposed  transaction  on  a  basis  not 
different  from  or  less  advantageous  than 
that  of  any  other  participant  and  that  the 
transaction  will  be  consistent  with  the 
Act. 

C.  Interfund  Transactions 

1 .  Applicants  state  that  the  Acquiring 
Funds  and  the  Investment  Funds 
currently  rely  on  rule  17a-7  under  the 
Act  to  engage  in  purchase  and  sale 
transactions  involving  short-term  money 
market  instruments  ("Interfund 
Transactions").  Rule  17a-7  under  the 
Act  excepts  from  the  prohibitions  of 
section  17(a)  the  purchase  or  sale  of 
certain  securities  between  registered 
investment  companies  which  are 
affiliated  person,  or  second  tier 
affiliates,  of  each  other  or  between  a 
registered  investment  company  and  a 
person  w'hich  is  an  affiliated  person  of 
such  company  (or  second  tier  affiliate) 
solely  by  reason  of  having  a  common 
investment  adviser,  common  officers, 
and/or  common  directors.  Applicants 
state  that  the  Acquiring  Funds  and  the 
Investment  Funds  could  be  deemed  to 
be  affiliated  persons  of  each  other  by 
virtue  of  an  Acquiring  Fund  owning  5% 
or  more  of  the  outstanding  voting 
securities  of  an  Investment  Fund.  Thus, 
applicants  believe  they  would  not  be 
able  to  rely  on  rule  1 7a-7  to  effect 
Interfund  Transactions. 


2.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  of  the  Act  to 
permit  the  Interfund  Transactions. 
Applicants-state  that  the  Acquiring 
Funds  and  the  Investment  Funds  will 
comply  with  rule  17a-7  under  the  Act 
in  all  respects,  other  than  the 
requirement  that  the  participants  be 
affiliated  solely  by  reason  of  having  a 
common  investment  adviser  or  affiliated 
investment  advisers,  common  officers, 
or  common  directors,  solely  because  the 
Acquiring  Funds  and  the  Iiivestment 
Funds  might  become  affiliated  persons 
within  the  meaning  of  section  2(a)(3)(A) 
and  (B)  of  the  Act. 

D.  Lending  of  Portfolio  Securities  to 
Affiliated  Broker-Dealers 

1.  Section  17(a)(3)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  or 
principal  underwriter  for  a  registered 
investment  company  or  an  affiliated 
person  of  such  a  person,  acting  as 
principal,  to  borrow  money  or  other 
property  from  the  registered  investment 
company.  Applicants  state  that  section 
17(a)(3)  of  the  Act  would  prohibit 
Affiliated  Broker-Dealers  from 
borrowing  securities  from  the  Lending 
Funds. 

2.  As  noted  above,  section  17(d)  of  the 
Act  and  rule  1 7d-l  under  the  Act 
generally  prohibit  joint  transactions 
involving  the  registered  investment 
companies  and  certain  of  their  affiliates 
unless  the  Commission  has  approved 
the  transaction.  Applicants  request 
relief  under  sections  6(c)  and  17(b)  of 
the  Act  exempting  them  fmm  section 
17(a)(3)  of  the  Act,  and  under  section 
17(d)  of  the  Act  and  rule  17d-l  under 
the  Act  to  permit  the  Lending  Funds  to 
lend  portfolio  securities  to  Affiliated 
Broker-Dealers. 

3  Applicants  state  that  each  loan  to 
an  Affiliated  Broker-Dealer  by  a  Lending 
Fund  will  be  made  with  a  spread  that 
is  no  lower  than  that  applied  to 
comparable  loans  to  unaffiliated  broker- 
dealers.'^  In  this  regard,  applicants  state 
that  at  least  50%  of  the  loans  made  by 
the  Lending  Funds,  on  an  aggregate 
basis,  will  be  made  to  unaffiliated 
Borrowers.  Moreover,  all  loans  will  be 
made  with  spreads  that  are  no  lower 
than  those  set  forth  in  a  schedule  of 
spreads  established  by  the  Independent 
Directors  of  each  Lending  Fund  and  all 
transactions  with  Affiliated  Broker- 
Dealers  will  be  reviewed  periodically  by 
the  officers  of  the  Lending  Funds.  The 


^  A  "spread"  is  the.corapensation  earned  by  a 
fund,  as  lender,  from  a  securities  loan,  that  is  in  the 
form  either  of  a  lending  fee  payable  by  the  borrower 
to  the  fund  (when  non-cash  collateral  is  posted)  or 
the  excess — retained  by  the  fund — over  a  rebate  rate 
payable  by  the  fund  to  the  borrower  (when  cash 
collateral  is  posted  and  then  invested  by  the  fund). 
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Board,  including  a  majority  of  the 
Independent  Directors,  also  will  review 
detailed  quarterly  compliance  reports 
on  all  lending  activity. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

A.  General 

1.  Each  Prudential  Fund  and  each 
Prudential  Institutional  Account  will  be 
advised  by  the  Advisers,  or  an  entity 
controlling,  controlled  by,  or  under 
common  control  with  the  Advisers, 

2  The  securities  lending  program  will 
comply  with  all  present  and  fiiture 
applicable  Commission  and  staff 
positions  regarding  securities  lending 
arrangements. 

3.  Approval  of  the  Board,  including  a 
majority  of  Independent  Directors,  shall 
be  require  for  the  initial  and  subsequent 
approvals  of  Prudential  Securities 
Lending  Group  as  lending  agent  for  a 
Lending  Fund,  for  the  institution  of  all 
procedures  relating  to  the  securities 
lending  program,  and  for  any  periodic 
review  of  loan  transactions  for  which 
Prudential  Securities  Lending  Group 
acted  as  lending  agent. 

B  Loans  to  Affiliated  Broker-Dealers 

4.  Each  Lending  Fund  will  (i) 
maintain  and  preserve  permanently  in 
an  easily  accessible  place  a  written  copy 
of  the  procedures  (and  any 
modifications  thereto)  which  are 
followed  in  connection  with  lending 
securities  and  (ii)  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
from  the  end  of  the  fiscal  year  in  which 
any  loan  transaction  occurred,  the  first 
two  years  in  an  easily  accessible  place, 

a  written  record  of  each  loan  transaction 
setting  for  the  number  of  shares  loaned, 
the  face  amount  of  the  securities  loaned, 
the  fee  received  (or  rebate  remitted),  the 
identity  of  the  Borrower,  the  terms  of 
the  loan,  and  any  other  information  or 
material  upon  which  the  finding  was 
made  that  each  loan  made  to  Affiliated 
Broker-Dealers  was  fair  and  reasonable, 
and  that  the  procedures  followed  in 
making  such  a  loan  were  in  accordance 
with  the  other  undertakings  set  forth  in 
the  application. 

5.  The  Lending  Funds,  on  an 
aggregate  basis,  will  make  at  least  50% 
of  their  portfolio  securities  loans  to 
unaffiliated  Borrowers. 

6(a)  All  loans  will  be  made  with 
spreads  no  lower  than  those  set  forth  in 
the  schedule  of  spreads  which  will  be 
established  and  may  be  modified  from 
time  to  time  by  a  committee  of  the 
Lending  Fund's  Board  ("Lending 
Committee")  composed  of  Independent 


Directors  ("Schedule  of  Spreads ').  The 
Schedule  of  Spreads  and  any 
modifications  thereto  will  be  ratified  by 
the  full  Board  of  each  Lending  Fund  and 
by  a  majority  of  the  Independent 
Directors. 

(b)  The  Schedule  of  Spreads  will  set 
forth  rates  of  compensation  to  the 
Lending  Fund  that  are  reasonable  and 
fair,  and  that  are  determined  in  light  of 
those  considerations  set  forth  in  the 
application. 

(cj  The  Schedule  of  Spreads  will  be 
uniformly  applied  to  all  Borrowers  of 
the  Lending  Fund's  portfolio  securities. 
and  will  specify  the  lowest  allowable 
spread  with  respect  to  a  loan  of 
securities  to  any  Borrower. 

(d)  If  a  security  is  loaned  to  an 
unaffiliated  Borrower  with  the  spread 
higher  than  the  minimum  set  forth  in 
the  Schedule  of  Spreads,  all  comparable 
loans  to  an  Affiliated  Broker-Dealer  will 
be  made  at  no  less  than  the  higher 
spread. 

(e)  The  Lending  Fund's  securities 
lending  program  will  be  monitored  on  a 
daily  basis  by  an  officer  of  the  Lending 
Fund  who  is  subject  to  section  36(a)  of 
the  Act.  This  officer  will  review  the 
terms  of  each  loan  to  an  Affiliated 
Broker-Dealer  for  comparability  with 
loans  to  unaffiliated  Borrowers  and 
conformity  with  the  Schedule  of 
Spreads,  and  will  periodically,  and  at 
least  quarterly,  report  his  or  her  findings 
to  the  Lending  Fund's  Lending 
Committee. 

7.  A  Lending  Fund  will  not  make  any 
loan  to  any  Affiliated  Broker-Dealer 
unless  the  income  to  the  Lending  Fund 
attributable  to  such  loan  fully  covers  the 
transaction  costs,  if  any,  incurred  in 
makinjg  the  loan. 

8.  The  Board  of  the  Lending  Fund, 
include  a  majoritv  of  the  Independent 
Directors,  will  determine  no  less 
frequently  than  quarterly  that  all 
transactions  with  Affiliated  Broker 
Dealers  effected  during  the  preceding 
quarter  were  effected  in  compliance 
with  the  requirements  of  the  procedures 
adopted  by  the  Board  and  the 
conditions  of  any  order  than  may  be 
granted  and  that  such  transactions  were 
conducted  on  terms  that  were 
reasonable  and  fair  and  will  review  no 
less  frequently  than  annually  such 
requirements  and  conditions  for  their 
continuing  appropriateness. 

9.  The  total  value  of  securities  loaned 
to  any  one  broker-dealer  on  the 
approved  list  will  be  in  accordance  with 
a  schedule  to  be  approved  by  the  Board 
of  each  Fund,  but  in  no  event  will  the 
total  value  of  securities  lent  to  any  one 
Affiliated  Broker-Dealer  exceed  10%  of 
the  net  assets  of  the  Lending  Fund, 
computed  at  market. 


C.  Investment  of  Uninvested  Cash  and 
Cash  Collateral  in  Investment  Funds 

10.  The  Manager  will  waive  or  credit 
the  amount  of  its  advisory  fee  for  each 
Acquiring  Fund  in  an  amount  that 
offsets  the  amount  of  the  advisory  fees 
of  the  Investment  Funds  incurred  by  the 
Acquiring  Fund. 

11.  No  Investment  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act.  unless  the  Investment  Fund  is  an 
Acquiring  Fund  investing  its  Cash 
Collateral  or  Uninvested  Cash  pursuant 
to  the  requested  order. 

12.  Shares  of  Investment  Funds  sold 
to  and  redeemed  by  the  Acquiring 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act  or  service  fee  (as 
defined  in  Rule  2830(b)(9)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers. 

13.  Acquiring  Funds  that  are  money 
market  funds  will  not  acquire  shares  of 
any  Investment  Fund  that  does  not 
comply  with  the  requirements  of  rule 
2a-7  under  the  Act. 

14.  Investment  in  shares  of  the 
Investment  Funds  will  be  in  accordance 
with  each  Acquiring  Fund's  respective 
investment  restrictions  and  will  be 
consistent  with  such  Acquiring  Fund's 
policies  are  set  forth  in  its  registration 
statement. 

15.  Each  of  the  Acquiring  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  the  Investment  Fund  only  to 
the  extent  that  the  Acquiring  Fund's 
aggregate  investment  in  the  Investment 
Funds  does  not  exceed  25%  of  the 
Acquiring  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Acquiring  Fund  or  series  thereof  will  be 
treated  as  a  separate  investment 
company. 

D.  Interfund  Transactions 

16.  To  engage  in  Interfund 
Transactions,  the  Prudential  Funds  will 
comply  with  rule  17a-7  under  the  Act 
in  all  respects  other  than  the 
requirement  that  the  parties  to  the 
transactions  be  affiliated  persons  (or 
affiliated  persons  of  affiliated  persons) 
of  each  other  solely  by  reason  of  having 
a  common  investment  adviser  or 
investment  advisers  which  are  affiliated 
persons  of  each  other,  common  officers, 
and/or  conunon  directors,  solely 
because  the  Prudential  Funds  and  the 
Investment  Funds  might  become 
affiliated  persons  within  the  meaning  of 
section  2(a)(3)(A)  and  (B)  of  the  Act. 
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For  the  Commission,  bv  the  Division  of 
Investment  Management,  under  delegated 
autliority. 

.Margaret  H.  McFarland. 
Deputy  Serrptary-. 
[FR  Doc  99-29652  Filed  11-12-99;  8:45  am] 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  15.  1999. 

A  closed  meeting  will  be  held  on 
Tuesday,  November  16.  1999.  at  1:30 
p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(A)  and 
(10).  permit  consideration  for  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Carey,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday, 
November  16,  1999,  will  be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretar)'  at  (202) 
942-7070. 

Dated:  November  9,  1999. 
Jonathan  G.  Katz, 

Secretary- 

[FR  Doc.  99-29776  Filed  11-9-99;  4:19  pm] 

BILLING  CODE  8010-01-M 


SELECTIVE  SERVICE  SYSTEM 

Computer  Matching  Between  the 
Selective  Service  System  and  the 
Department  of  Education 

AGENCY:  Selective  Service  System, 
action:  Notice. 

In  accordance  with  the  Privacy  Act  of 

1974  (5  use.  552a).  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503).  and  the  Office  of  Management  and 
Budget  (0MB)  Guidelines  on  the 
Conduct  of  Matching  Programs  (54  FR  8 
25818  (lune  19.  1989)).  and  OMB 
Bulletin  89-22.  the  following  is 
provided: 

1 .  Name  of  participating  agencies:  The 
Selective  Service  System  (SSS)  and  the 
Department  of  Education  (ED). 

2.  Purpose  of  the  match:  The  purpose 
of  this  matching  program  is  to  ensure 
that  the  requirements  of  section  12(f)  of 
the  Militarv  Selective  Service  Act  (50 
U.S.C.  App.  462(f))  are  met. 

3.  Authority  for  conducting  the 
matching  program:  Computerized  access 
to  the  Selective  Service  Registrant 
Registration  Records  (SSS  10)  enables 
the  Department  of  Education  to  confirm 
the  registration  status  of  applicants  for 
assistance  under  title  IV  of  the  Higher 
Education  Act  of  1965  (HEA),  as 
amended  (20  U.S.C.  1070  pt  seq.). 
Section  12(f)  of  the  Military  Selective 
Ser\ice  Act,  as  amended  (50  U,S.C. 
App.  462(f)).  denies  eligibility  for  any 
form  of  assistance  or  benefit  under  Title 
I\'  of  the  HEA  to  any  person  required  to 
present  himself  and  submit  to 
registration  under  section  3  of  the 
Military  Selective  Service  Act  who  fails 
to  do  so  in  accordance  with  that  section 
and  any  rules  and  regulations  issued 
under  that  section.  In  addition,  the 
.Militarv-  Selective  Ser\'ice  Act  and 
section  484(n)  of  the  HEA  which  allows 
the  data  match  to  fulfill  the  statement 
requirement  specifies  that  any  person 
required  to  present  himself  and  submit 
to  registration  under  section  3  of  the 
Military  Selective  Service  Act  file  a 
statement  that  he  is  in  compliance  with 
the  Military  Selective  Service  Act. 
Furthermore,  section  12(11(3)  of  the 
Military  Selective  Service  Act 
authorizes  the  Secretan>'  of  Education,  in 
agreement  with  the  Director  of  the 
Selective  Service  System,  to  prescribe 
methods  for  verifying  the  statements  of 
compliance  filed  by  students. 

Section  484(n)  of  the  Higher 
Education  Act  of  1965.  as  amended  (20 
U.S.C,  1091).  requires  the  Secretarv  of 
Education  to  conduct  data  base  matches 
with  the  Selective  Service  System,  using 
common  demographic  data  elements,  to 


enforce  the  Selective  Sen'ice 
registration  provisions  of  the  Militar\' 
Selective  Service  Act  (50  App.  U.S.C. 
462(f)).  and  further  states  that 
appropriate  confirmation  of  a  person's 
registration  shall  fulfill  the  requirement 
to  file  a  separate  statement  of 
compliance. 

4.  Categories  of  records  and 
individuals  covered:  1.  Federal  Student 
Aid  Application  File  (18-11-01). 
Individuals  covered  are  men  born  after 
December  31,  1959,  but  at  least  18  years 
old  by  June  30  of  the  applicable  award 
vear.  2.  Selective  Service  Registration 
Records  (SSS  10). 

5.  Inclusive  dates  of  the  matching 
program:  Commence  on  January  1 ,  2000 
or  40  days  after  copies  of  the  agreement 
are  transmitted  simultaneously  to  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget, 
whichever  is  later,  and  remain  in  effect 
for  eighteen  months  unless  earlier 
terminated  or  modified  by  agreement  of 
the  parties. 

6.  Address  for  receipt  of  public 
comments  or  inquiries:  lusto  Gonzalez, 
Jr.,  COL  EN,  Director  for  Operations, 
1515  Wilson  Boulevard,  Arlington,  VA 
22209-2425. 

Gil  Coronado. 

Director. 

[FR  T)n,    99-29359  Filed  11-12-99:  8:45  am) 

BILLING  CODE  8015-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  3501,  et  seq.)  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  it's  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  cormnents  on  the 
following  collection  of  information  was 
published  on  August  24, 1999  (FR  64, 
page  46222], 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  15. 
1999, 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Roberta  R.  Fede.  Olhce  of  the  Secretary, 
office  of  Executive  Secretariat.  S— 10, 
U.S.  Department  of  Transportation, 
(202)  ..?66-9764.  400  Seventh  Street  SW., 
Washington.  DC  20590. 

SUPPLEMENTARY  INFORMATION: 
Office  of  the  Secretary 

Tith:  .advisory  Committee  Candidate 
Biographical  Information  Request. 

OMB  Control  Number  2105-0009. 

Affected  Public  Citizens  applying  or 
selected  for  appointment  to  DOT 
Advisorv'  Committees. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Form/5/  DOT  F  1120.1 

Abstract:  The  collection  of 
information  obtained  bv  the  Advison,' 
Committee  Candidate  Biographical 
Information  Request  form  enables 
Department  officials  to  review  the 
qualifications  of  individuals  who  wish 
to  ser\'e  on  the  Department-sponsored 
advisory  committees  and  the 
qualifications  of  persons  who  have  been 
recommended  to  serv'e.  The  collection 
provides  uniform  data  for  each 
individual  and  enables  DOT  to  comply 
with  the  Federal  .Advisory  Committee 
Act  (Pub.  L.  92-463)  (5  U'.S.C.  App.) 
which  requires  that  advisory  committee 
membership  be  balanced. 

Estimated  Annual  Burden  Hours:  25 
hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory'  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  N\V.,  Washington,  DC 
20503.  Attention  OST  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary'  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  OMB  are  best  assured  of 
having  their  full  effect  if  OMB  receives 
them  within  30  days  of  publication. 

Issued  in  Washington,  DC.  on  November  8, 

I'lM'l 

Vanester  M.  Williams. 

( ./eoroni  f  Officer,  United  States  Department 
)/  I riin<i.>()rtc}tion. 
IKK  Doc.  99-29679  Filed  11-12-99:  8:45  am] 

BILLING  CODE  491&-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33816] 

David  W.  Wutfson,  Gary  E.  Wulfson, 
Lisa  W.  Cota.  Richard  C.  Szuch,  and 
Peter  A.  Szuch — Continuance  in 
Control  Exemption — Washington 
County  Railroad  Company 

David  W.  Wulfson,  Gary  E.  Wulfson, 
Lisa  W.  Cota,  Richard  C.  Szuch,  and 
Peter  A.  Szuch,  noncarrier  individuals 
(applicants),  who  control,  directly  or 
indirectly,  the  Vermont  Railwav.  Inc. 
(VTR),  Clarendon  &  Pittsford  Railroad 
Company  (CLP),  and  Green  Mountain 
Railroad  Corporation  (GMRC),'  have 
filed  a  verified  notice  of  exemption 
under  49  CFR  1180.2(d)(2)  to  continue 
in  control  of  Washington  Country 
Railroad  Company  (WCRC),  a 
noncontiguous  Class  III  railroad.  WCRC 
was  incorporated  to  operate  a  14-mile 
line  of  railroad  owned  bv  the  State  of 
Vermont.^  Of  the  1 ,000  shares  of  WCRC 
common  stock  issued  and  outstanding. 
David  W.  Wulfson.  Gary  E.  Wulfson. 
and  Lisa  W.  Cota  own  250.5  shares  each 
and  Richard  C.  Szuch  and  Peter  A. 
Szuch  own  124.25  shares  each. 

The  applicants  report  that  they  intend 
to  consummate  the  transaction  in  seven 
days.  As  the  verified  notice  was  filed  on 
November  4,  the  effective  date  of  the 
exemption  is  November  11,  1999  (7  days 
after  the  notice  of  exemption  was  filed). 

Under  49  U,S.C.  10502(g).  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c).  however. 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ah  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


'  See  David  W.  Wulfson,  Gary  E.  Wulfson.  Usa  W. 
Cota,  Richard  C.  Szuch,  and  Peter  A.  Szuch — 
Control  Exemption — Clarendon  6-  Pittsford  Bailmad 
Company,  Green  Mountain  Hailroad  Corporation . 
and  Vermont  Railway.  Inc..  STB  Finance  Dor.ket 
No.  33607  (STB  served  Aug.  20,  1998).  VTR  and 
CLP  are  Class  III  railroads  operating  in  the  States 
of  Vermont  and  New  York.  GMRC  is  also  a  Class 
in  railroad  operating  in  the  States  of  Vermont  and 
New  Hampshire. 

-  See  Washington  County  Railroad 
Company'Modified  Rail  Certificate.  STB  Finance 
Docket  No.  33807  (STB  served  Nov,  3, 1999). 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33816.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street.  N.W.."  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Andrew  P. 
Goldstein.  Esq..  McCarthy,  Sweeney  & 
Harkaway,  P,C,,  1750  Pennsylvania 
Avenue,  N.W,,  Suite  1105,  VVashington, 
DC  20006. 

Board  decisions  and  notices  are 
available  on  our  website  at 
■•WWW.STB.D0T.GOV." 

Decided:  November  8,  1999. 

By  the  Board.  David  M.  Konschnik, 

lOirectnr,  Officp  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[PR  Doc.  99-29774  Filed  11-12-99:  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  28,  1999. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104—13.  Copies  of  the 
submission(s)  may  be  obtained  by 

Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasurv,  Room  2110,  1425  New  York 
Avenue",  NW..  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  December  15,  1999 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 

(FinCEN) 

OMB  Number:  1506-0005. 

Form  Number:  IRS  Form  8362. 

Type  of  Review:  Extension. 

Title:  Currency  Transaction  Report  by 
Casinos. 

Description:  Casino  file  Form  8362  for 
currency  transactions  in  excess  of 
SlO.OOO'a  day  pursuant  to  31  USC 
5313(a)  and  31  CFR  103.22(a)(2).  The 
form  is  used  by  criminal  investigators, 
and  taxation  and  regulatory'  enforcement 
authorities,  during  the  course  of 
investigations  involving  financial 
crimes. 

Respondents:  Individuals  or 
households. 


Federal  Register/ Vol.  64.  No.  219 /Monday.  November  l=i.  1999 /Notices 


61959 


Estimated  Number  of  Respondents/ 

Rficordkeepers:  550. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Respondents — 19  min. 
Recordkeepers — 5  min. 

Frequency  of  Response:  Other  (as 
required). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  56.000  hours 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563.  Departmental  Offices, 
Room  2110.  1425  New  York  Avenue. 
N.W  .  Washington.  DC  20220 

OMB  Reviewer:  Alexander  T  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202.  New- 
Executive  Office  Building.  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports.  Management  Officer. 
(FR  Doc.  99-296,53  Filed  11-12-99;  8:45  am] 

BILLING  CODE  481 0-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

October  28.  1999, 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasurv-  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasurv,  Room  2110.  1425  New  York 
Avenue",  NW..  Washington,  DC  20220, 

Dates:  Written  comments  should  be 
received  on  or  before  December  15,  1999 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1421. 

Regulation  Project  Number:  lA-62-93 
TEMP  and  NPRM. 

T\j>e  of  Review:  Extension. 

Title:  Certain  Elections  Under  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

Description:  These  regulations 
establish  various  elections  enacted  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Act),  The  regulations  provide 
guidance  that  enable  taxpayers  to  take 
advantage  of  various  benefits  provided 
by  the  Act  and  the  Internal  Revenue 
Code, 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households, 
Farms. 


Estimated  Number  of  Respondents: 
410.000 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
202.500  hours, 

OMB  Number:  1545-1466. 

Regulation  Project  Number:  None. 

T\pe  of  Review:  Revision, 

Title:  Third-Party  Disclosure 
Requirements  in  IRS  Regulations. 

Description:  This  submission  contains 
third-party  disclosure  regulations 
subject  to  the  Paperwork  Reduction  Act 
of  1995, 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions. 

Estimated  S'umber  of  Respondents/ 
Recordkeepers:  245.824.890, 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper-  Varies. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
69.927.555  hours. 

OMB  Number:  1545-1500 

Form  Number:  IRS  Form  8850. 

Type  of  Review:  Extension. 

Title:  Work  Opportunity  Credit  Pre- 
Screening  Notice  and  Certification 
Request, 

Description  A  job  applicant 
completes  and  signs,  under  penalties  of 
perjurv,  the  top  portion  of  the  form  to 
indicate  that  he  or  she  is  a  member  of 
a  targeted  group.  If  the  employer  has  a 
belief  that  the  applicant  is  a  member  of 
a  targeted  group,  the  employer  signs  the 
uuiei  purliuu  of  iiie  form  under 
penalties  of  perjury  and  submits  it  to  the 
State  Emplovment  Securitv  Agency 
(SESA)  as  part  of  a  written  request  for 
certification 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  400.000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 2  hr    47  min. 
Learning  about  the  law  or  the 
form — 37  min. 

Preparing  the  form  and  sending  the 
form  to  the  SESA — 36  min. 

Frequency  of  Response-  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,596.000  hours. 

OMB  Number:  1545-1537. 

Regulation  Project  Number:  REG- 
253578-96  NPRM  and  TEMP. 

Type  of  Review:  Extension, 

Title:  Health  Insurance  Portabilitv  for 
Group  Health  Plans  (NPRM);  and 
Interim  Rules  for  Health  Insurance 
Portability  for  Group  Health  Plans 
(Temporary'). 

Description :  The  regulations  provide 
guidance  for  group  health  plans  and  the 


employers  maintaining  them  regarilmg 
requirements  imposed  on  plans  relating 
to  preexisting  condition  exclusions, 
discrimination  based  on  health  status, 
and  access  to  coverage. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions.  State. 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
1.300,000. 

Estimated  Burden  Hours  Per 
Response:  Varies. 

Estimated  Total  Reporting  Burden: 
591,561  hours. 

OMB  Number:  1545-1656. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-31. 

Type  of  Review:  Extension. 

Title:  Employee  Plans  Compliance 
Programs — Acceptable  Methods  of  Self- 
Correction  and  Closing  Agreements. 

Description:  The  information 
requested  in  this  revenue  procedure  is 
required  to  enable  the  Internal  Revenue 
Service  to  make  determinations  on  the 
issuance  of  various  closing  agreements 
and  compliance  statements  as  well  as  to 
verify  that  plan  participants  have  been 
notified  by  their  employers.  The 
issuance  of  these  agreements  and  proper 
notification  allows  individual  plans  to 
maintain  their  tax -qualified  status.  As  a 
result,  the  favorable  tax  treatment  of  the 
benefits  of  the  eligible  employees  is 
retained. 

Respondents  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours,  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  total  Reporting  Burden: 
10,800  hours. 

OMB  Number:  1545-1657. 

Revenue  Procedure  Number:  Revenue 
Procedure  99-32. 

Type  of  Review:  Extension. 

Title:  Conforming  Adjustments 
Subsequent  to  Section  482  Allocations. 

Description:  This  revenue  procedure 
prescribes  the  applicable  procedures  for 
the  repatriation  of  cash  by  a  United 
States  taxpayer  via  an  interesting- 
bearing  account  receivable  or  payable  in 
an  amount  corresponding  to  the  amount 
allocated  under  section  482  from,  or  to, 
a  related  person  with  respect  to  a 
controlled  transaction. 

Respondents  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Burden  Hours  Per 
Respondent:  9  hom-s. 

Frequency  of  Response:  On  occasion. 
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Estimated  Total  Reporting  Burden:  and  Budget,  Room  10202.  New  DATES:  Written  comments  should  be 

1,620  hours.  Executive  Office  Building,  Washington,  received  on  or  before  December  15.  1999 

OMB  .\umher:  1545-1660.  DC  20503.  to  be  assured  of  consideration 

Notice  Xumber:  Notice  99-43.  i  „:„  v  unllanH 

Tv-peo/flev'/eH-.  Extension.  lo.s  r.  hoi  ana.  Internal  Revenue  Service  (IRS) 

r,//e.- Nonrecognition  Exchanges  Departmental  Reports  Management  Officer. 

under  Section  897.  |FR  Doc.  99-29654  Filed  11-12-99;  8;45  am]  OA/B  A  umber  1 340-0499. 

Descnptmn:  This  notice  announces  a  bilung  code  4830-oi-p  Form  Xumber:  IRS  Form  5305-SEP. 

modification  of  the  current  rules  under  Type  of  Review:  Extension. 

Temporary  Reeulations  ^  1.897-6T(a)(l)  -r ,;     c-       it-  j  r-       i  n       • 

J        .        I              u                 J  DEPARTMENT  OF  THE  TREASURY  /iae  Simplined  Emplovee  Pension- 

rHuardinu  transfers,  pxr.hanees.  and  L/crMn  i  wicn  i  wr  i  nc  i  ncMouni  in.             .\    ' 

?       ,.•       .,           fi-c        1            _  Individual  Retirement  Accounts 

other  dispositions  ot  IS  real  propertv  o   i.          •       <      ^»r>  n     •  n     ^    u   ^        \ 

.   r                       .»..■"  Submission  for  OMB  Review;  Contribution  Agreement, 

interests  in  nonrecognition  transactions  r  t  d  ♦ 

occurring  after  June  18.  1980.  The  new  ^ommeni  Mequesi  Description:  This  form  is  used  by  an 

rule  will  be  included  in  regulations  November  3  1999  employer  to  make  an  agreement  to 

lindlizing  the  temporary  regulations.                tu    n       .,»        *    f-r               u  provide  benefits  to  all  employees  under 

Respondents  Business  or  other  for-               P^  °TTTn   "[^''^''''''^7  ^^^  a  Simplified  Employee  Pension  (SEP) 

profit.  Individuals  or  households.  submitted  the  following  public  described  in  section  408(k).  This  form  is 

Estimated  Sumber  of  Respondents:  information  collection  requirement{s)  to  not  to  be  filed  with  the  IRS  but  to  be 

1 00.  ^^^  'O""  '■^^'^w  and  clearance  under  the  retained  in  the  employers  records  as 

Estmiated  Burdrn  Hours  Per  Paperwork  Reduction  Act  of  1995.  proof  of  establishing  a  SEP  and 

Respondent  2  hours  Public  Law  104-13.  Copies  of  the  justif\'ing  a  deduction  for  contributions 

Frequ^ncv  of  Response:  On  occasion.  submission(s)  may  be  obtained  by  (o  the  SEP.  The  data  is  used  to  verif\-  the 

Estimated  Total  Reporting  Burden:  calling  the  Treasun,- Bureau  Clearance  deduction. 

200  hours  Officer  listed.  Comments  regarding  this  „            j     .     r.                      .i       r 

Clearance  Officer  Garrick  Shear,  information  collection  should  be  Respondents:  Business  or  other  for- 

Internal  Revenue  Ser\  ice.  Room  5244,  addressed  to  the  OMB  reviewer  listed  " 

nil  Constitution  Avenue.  NW.  and  to  the  Treasury  Department  Estimated  Number  of  Respondents/ 

Wdshington,  DC  20224.  Clearance  Officer,  Department  of  the  Recordkeepers:  100,000. 

OMB  Reviewer:  Alexander  T.  Hunt  Treasury,  Room  2110.  1425  New  York  Estimated  Burden  Hours  Per 

1202 )  ;<95-7860,  Office  of  Management  Avenue,  NW.,  Washington.  DC  20220.  Respondent/Recordkeeper: 

Kfdirdkeeping ; i  hr..  40  min. 

Livtriiing  about  the  law  or  the  form 1  hr.,  .35  min. 

Hr>'p<iring  the  form  1  hr..  41  min. 


Frequency  of  Response  On  occasion. 

Estmiated  Total  Ffeporting 
Recordkeepmg  Burden:  495.000  hours. 

Clearance  Officer-  Garrick  Shear. 
Internal  Revenue  Senice.  Room  5244. 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T  Hunt. 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10202,  New- 
Executive  Office  Building.  Washington, 
DC  20503. 
Mary  .\.  Able. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  99-29657  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  99-15] 

Designation  of  OCC's  Liaison  Under 
the  Year  2000  Act 

AGENCY:  Office  of  the  Comptroller  of  the 
{ Airrencv.  Treasury. 
ACTION:  Notice. 

summary:  The  Office  of  the  Comptroller 

of  the  Currency  (OCC)  has  appointed 


Mark  O'Dell,  Director,  Year  2000 
Supervision  Policy,  to  act  as  the  OCC's 
liaison  for  purposes  of  section  1 8  of  the 
Year  2000  (Y2K)  Act,  Pub.  L.  106-37. 
Section  18  requires  the  OCC  to  appoint 
a  liaison  to  serve  as  a  point  of  contact 
between  the  OCC  and  small  business 
concerns  that  it  supervises  with  respect 
to  problems  arising  out  of  Y2K  failures 
and  compliance  with  Federal  rules  or 
regulations.  As  defined  by  section 
18(a)(3)  of  the  Year  2000  Act.  a  small 
business  concern  means  an 
unincorporated  business,  a  partnership. 
corporation,  association,  or  organization 
with  fewer  than  50  full-time  employees. 
Mr.  O'Dell,  who  has  directed  the  efforts 
of  the  OCC's  Year  2000  Division  with 
regard  to  the  Y2K  readiness  of  OCC 
supervised  financial  institutions,  will 
serve  as  the  OCC's  liaison.  This  Notice 
advises  the  public  of  Mr.  O'Dell's 
appointment  and  provides  information 
on  how  to  contact  him. 

DATES:  This  appointment  was  effective 
August  19,  1999. 

ADDRESSES:  Mr.  O'Dell  can  be  contacted 
as  follows:  Mark  O'Dell.  Director.  Year 
2000  Supervision  Policy.  (202)  874- 
2340,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street  SW,  Washington 


DC  20219.  You  may  e-mail  Mr.  O'Dell 
at  mark.odell@occ.treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

(202)874-5200.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street  SW.  Washington.  DC  20219. 

Dated:  November  8,  1999. 
Karen  Solomon, 

Director.  Legislative  and  Regulator\'  Activities 

Division. 

[PR  Doc.  99-29650  Filed  11-12-99:  8:45  am] 

BILLING  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

Notice  of  Meeting 

AGENCY:  Federal  Law  Enforcement 
Training  Center,  Treasury. 

action:  Notice. 


SUMMARY:  The  Advisory  Committee  to 
the  National  Center  for  State  and  Local 
Law  Enforcement  Training  at  the 
Federal  Law  Enforcement  Training 
Center  will  meet  on  December  1.  1999. 
The  agenda  for  this  meeting  includes 
remarks  bv  the  Committee  Co-Chairs, 
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Karen  U'ehner.  Deputy  Assistant 
St^crptary  (LE).  Department  of  the 
Treasury,  and  Laurie  Robinson. 
.\ssistant  Attorney  General.  Office  of 
lustice  Programs.  Department  of  Justice: 
progress  reports  on  initiatives  and 
training  programs;  and  presentations  on 
collaborative  programs  with  the 
National  Center. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hobart  M,  Henson.  Director.  National 
(.enter  for  .State  and  Local  Law 
Enforcement  Training,  Federal  Law 
Enforcement  Training  Cent»T  (ilvnco, 
GA  31524,  912-267-2322. 


Dated:  October  7, 1999. 
Hobart  M .  Henson, 

Director,  \'ationaI  Center  for  State  and  Local 

Law  Enforcement  Training. 

[FR  Dor  qq-29669  Filed  11-12-99;  8:45  am] 

BILLING  CODE  4810-32-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-10:  OTS  No  3695] 

Security  Federal  Bank.  A  Federal 
Savings  Bank.  St.  John,  IN:  Approval 
of  Conversion  Application 

Notice  is  hereb)  gixen  tliat  on 
November  4,  1999,  the  Director,  Office 
of  Examination  &  Supervision,  Office  of 


Thrift  Supervision,  or  his  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Security 
Federal  Bank,  A  Federal  Savings  Bank, 
St.  John,  Indiana,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision.  1700  G  Street.  NW, 
Washington.  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  November  9,  1999. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 
|FR  Doc.  99-29728  Filed  11-12-99;  8:45  am] 
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Corrections 


Federal  Register 

Vol.  64,  No.  219 

Monday,  November  15,  1999 


This  section  of  the  FEDERAL  REGIS'^'ER 
contains  editorial  corrections  ct  previously 
published  Presidential   Ruie   'Proposed  Rule. 
flnd  Notice  documents   These  corrections  are 
prepared  by  the  Office  ot  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  documer^t  ;a'ego'!e'; 
elsewhere  m  the  :ssue 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZA  30390] 

Public  Land  Order  No.  7414r 
Withdrawal  of  National  Forest  System 
Land  for  Hassayampa  River  Riparian 
Corridor;  Arizona 

(A>rn'cti(>n 

In  notice  docunif'nt  4<4-2fiH''8 
beoinning  on  page  55  i()5 


SEV4SWV4SEV4,  and  SE'ASE'  4:  •  should     SECURITIES  AND  EXCHANGE 


n  the  issue  of 
'■(MM,  riidkethe 


Tuesdav.  October  1_' 
following  correction 

(3n  page  55.U)5,  in  thf  third  column, 
in  the  20th  and  21st  lines  from  the 
botte)m.  "Sec.  21,  lots  1  to  4,  inclusive. 


read  "Sec.  21,  lots  1  to  4,  inclusive, 
SEV4SWV4,  SWV4SEV4,  and  SE'  4SEV4;", 
FR  Doc.  C9-26678  Filed  11-12-99;  8:45  am] 
BILUNG  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Parts  210.  228,  229.  230. 
240,  249  and  260 


239, 


[Release  Nos   33-7745:34-41936; 
International  Series  Release  No.  1205;  File 
No    S7-3-99i 

RIN  3235-AH62 

International  Disclosure  Standards 

Correction 

In  rule  document  99-25699, 

beginning  on  page  53900.  in  the  issue  of 
Friday,  October  5,  1999.  make  the 
following  correction: 

On  page  53925,  in  the  second  column. 
above  the  fifth  line  from  the  bottom,  add 
"September  28,  1999". 
IFR  Doc.  C9-25699  Filed  11-12-99;  8:45  am] 
BILUNG  CODE  1S05-01-O 


COMMISSION 

[Release  No.  34-41984;  File  No.  SR-NYSE- 
99-37] 

Self-Regulatory  Organization;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  to 
Revise  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  (Form  U-4)  and  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  (Form  U-5) 

October  6,  1999. 

Cnrrection 

In  notice  document  99-26893 
beginning  on  page  56005.  in  the  issue  of 
Friday,  October  15.  1999,  make  the 
following  correction: 

On  page  56005,  in  the  third  (  olumn, 
after  the  subiect  line,  the  date  is 
corrected  to  read  as  set  forth  above. 

[FR  Doc.  C9-268q,1  Fileri  1M2-QM:  8:45  am] 
BILUNG  CODE  1 505-01 -O 
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Part  II 


Department  of 
Commerce 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska:  Revisions  to 
Recordkeeping  and  Reporting 
Requirements:  Final  Rule 
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DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  981224323-9226-02;  I.D 
120198B] 

RIN  0648-AL23 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Revisions  to 
Recordkeeping  and  Reporting 
Requirements 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  .Administration  (NOAA), 
(Commerce 

action:  Final  rule. 


by  NMFS  and  the  U.S.  Coast  Guard 
(USCG)  for  the  fishing  industr\'  in 
Alaska  and  Washington  State, 
November  1998  through  [anuar\-  1999, 
NMFS  responds  to  these  comments  in 
the  Response  to  Comments  section  of 
this  document. 

While  some  of  the  revisions  are 
substantive,  most  are  technical  edits  and 
clarifications  of  definitions.  Most  of 
these  changes  are  needed  to  simplify'  the 
language.  A  description  of  the  revisions 
and  their  justification  are  presented  in 
the  preamble  to  the  proposed  rule  and 
are  not  repeated  here. 


SUMMARY:  NMFS  issues  a  final  rule  to 
revise  permitting,  recordkeeping,  and 
reporting  requirements  for  fisheries  of 
the  E.xciusive  Economic  Zone  (FEZ)  off 
.Alaska  These  revisions  are  necessary  to 
clarify  and  simplify  existing  text, 
facilitate  management  of  the  fisheries, 
promote  compliance  with  the 
regulations,  and  facilitate  enforcement 
efforts.  This  action  is  intended  to  further 
the  goals  and  objectives  of  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  .Alaska  and  of  the  Fishery 
Management  Plan  for  the  Groundfish 
Fisherv  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMPs). 
DATES:  Effective  December  15.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsv  A   Dearden.  ■:i{.r--af^7:28. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  manages  the  groundfish 
fisheries  in  the  EEZ  off  Alaska  under 
authoritv  of  the  FMPs  prepared  by  the 
North  Pacific  Fisher\'  Management 
Council  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservati(m  and  Management  Act 
(Magnuson-Stevens  Act).  16  U.S.C, 
1801  et  srq  The  FMPs  are  implemented 
bv  regulations  at  50  CFR  part  679. 
General  regulations  that  also  pertain  to 
these  fisheries  appear  in  subpart  H  of  50 
CFR  part  600, 

On  Februarv  5.  1999,  NMFS 
published  proposed  revisions  to  several 
sections  of  the  implementing 
regulations  for  these  FMPs  that  pertain 
to  permitting,  recordkeeping,  and 
reporting  (64  FR  5868).  Public  comment 
was  invited  through  February  22,  1999. 
No  letters  of  comment  were  received  by 
the  end  of  the  comment  period; 
however,  many  verbal  comments  were 
received  at  five  recordkeeping  and 
reporting  (R&R)  workshops  conducted 


Changes  to  the  Final  Rule  From  the 
Proposed  Rule 

The  final  rule  includes  the  following 
changes  from  the  proposed  rule: 

Definitions  (§679.21 

The  following  definitions  in  §679.2 
are  revised. 

ADPS-G  fish  ticket  number.  The  term 
"ADF&G  fish  ticket  number"  is  revised 
by  removing  the  words  "groundfish 
series  of  fish  tickets"  and  "(i.e.,  G)"  and 
by  adding  in  their  place  "(i.e.,  G  = 
groundfish)." 

Authorized  fishing  gear.  The  term 
"authorized  fishing  gear"  is  revised  by 
removing  the  text  "paragraph  679.24" 
and  by  adding  in  its  place  "§679.24." 

Fishing  trip.  Paragraph  (1)  of  the  term 
"fishing  trip"  is  revised  by  removing  the 
words  "groundfish  directed  fishing 
closures,"  adding  the  text  "MRB."  and 
by  placing  pollock  roe  stripping  under 
the  new  heading  "retention 
requirements."  NMFS  inadvertently 
omitted  roe  stripping  from  the  term 
"fishing  trip."  In  February  1996,  BSAI 
regulations  at  §675.20(j)(4)  established  a 
pollock  roe  fishing  trip  definition  by 
cross-referencing  it  to  the  fishing  trip 
definition  at  §672. 20(h)(2).  After  several 
final  rules,  a  major  regulatory 
consolidation  rule,  aiming  at 
centralizing  all  definitions  under 
§679.2,  inadvertently  removed  the  link 
between  pollock  roe  and  a  fishing  trip. 

This  final  rule  corrects  previous 
regulatory  actions  and  standardizes  the 
definition  of  fishing  trip  for  all  the 
retention  requirements  (maximum 
retainable  bycatch  amounts  (MRB). 
Increased  Retention/Increased 
Utilization  (IR/IU),  and  pollock  roe 
stripping)  by  adding  pollock  roe 
retention  to  paragraph  (1)  of  the 
definition  for  fishing  trip.  The 
difference  between  a  roe  fishing  trip  and 
an  MRB  fishing  trip  is  that  an  MRB 
fishing  trip  is  triggered  anytime  there  is 
a  closure  to  any  species  within  the  same 
area.  Roe  fishing  trips  are  not  triggered 
by  the  closure  of  another  groundfish 
species.  Because  pollock  roe  can  only  be 


retained  against  pollock,  the  status  of 
other  fisheries  is  not  relevant.  For 
example,  fishermen  cannot  retain 
pollock  roe  against  Pacific  cod; 
however,  fishermen  can  retain  pollock 
roe  against  incidental  pollock  catch  that 
are  retained  under  an  MRB  for  pollock 
while  in  a  Pacific  cod  fisher>'.  No 
adverse  effect  is  anticipated  from  using 
the  same  definition  of  fishiu;.;  trip  for 
MRBs.  IR/IU.  and  roe  stripping.  As  a 
result  of  this  change,  a  new  fishing  trip 
will  be  triggered  more  often  with  respect 
to  roe  stripping,  which  will  mean  less 
opportunity  to  top  off  with  pollock  roe. 
Steller  Sea  Lion  Protection  Areas.  Due 
to  changes  resulting  from  emergency 
rulemaking  to  protect  Steller  sea  lions, 
the  term  "Steller  Sea  Lion  Protection 
Areas"  is  revised  by  removing  the  text 
"(see  Figure  16  to  this  part.  §  679.22(g) 
of  this  part,  and  §227.12  of  this  title)" 
and  bv  adding  in  its  place  "(see 
§ 679.22(a)(7).  (a)(8),  and  (b)(2)  and 
§227.12  of  this  title)." 

Permits  l§  679.41 

The  heading  of  §  679, 4(e)  is  revised 
from  "Halibut/sablefish  CDQ  permits 
and  CDQ  cards"  to  read  "Halibut  CDQ 
permits  and  CDQ  cards  '  and  the  cross 
reference  in  the  heading  is  revised  from 
"679.33(a)  and  (b)"  to  read  •679.32(f)." 

Recordkeeping  and  Reporting  l§  679.5} 

NMFS  received  and  agreed  with  many 
verbal  comments  received  at  five  R&R 
workshops  conducted  by  NMFS"  Alaska 
Region  Sustainable  Fisheries  Division 
staff  and  the  USCG's  North  Pacific 
Regional  Fisheries  Training  Center 
instructors.  Comments  that  were  non- 
substantive changes  were  integrated  into 
the  regulator.^  text  in  this  rule.  For 
example,  where  the  regulator\'  text  was 
identified  as  too  complicated,  the 
regulations  were  converted  into  table 
form  without  changing  the  substance. 
Also,  details  of  instructions  for  a  single 
topic  formerly  found  in  several  places 
throughout  the  regulations  were 
reorganized  for  simplicity.  These 
suggestions  agree  with  the  recent 
Presidential  Memorandum  on  Plain 
Language. 

Section  679.5(al(ll.  The  heading  of 
§679.5(a)(l)(v)  is  revised  by  removing 
the  text  "IFQ  sablefish  or  halibut 
fisheries"  and  adding  "IFQ  sablefish  or 
IFQ/CDQ  halibut  fisheries"  in  its  place, 
and  by  removing  the  words  "in  an  IFQ 
fishery  in  addition"  and  adding  in  their 
place  "in  an  IFQ  fishery  or  halibut  CDQ 
fishery  in  addition." 

Groundfish  logbooks  and  forms 
l§679.5(aj(4j).  Paragraph  (a)(4)  is 
revised.  Section  679.5(a)(4)(i)  is  divided 
into  three  new  paragraphs  (a)(4)(i),  (ii), 
and  (iii).  Paragraph  (a)(14)(ii)(B)  is 
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rede.signated  as  new  paragraph 
(a)(4j(in). 

Maintenance  of  records 
I  §  679.5(a)(6)).  Paragraph  (a)(6)  is 
revised  to  include  a  section  on  product 
and  species  codes  (see  description 
under  Table  1"  and  "Table  2"  to  this 
preamble).  Paragraphs  (a)(4)(ii)  and  (iii), 
which  describe  R&R  requirements  after 
reinstatement  of  a  permit,  are 
redesignated  as  new  paragraphs 
(a)(6)(ii)(A)  and  (B).  respectively. 

Active  and  inactive  periods 
I§679.5lall7ll.  In  response  to  an  R&R 
workshop  comment  that  "active,  no- 
fishing  periods"  be  treated  the  same  as 
"inactive  periods"  in  the  logbooks. 
§  679.5(a)(7)(ii)  is  revised  to  allow  the 
use  of  one  logsheet  to  indicate  a  period 
of  more  than  1  day  when  a  participant 
is  active  ("active"  for  a  catcher  vessel 
means  the  vessel  is  in  a  reporting  area) 
but  not  conducting  fishing  activitv. 

Section  679.5(a)(7)(iii)  is  revi.sed  so 
that  "START"  and  "END"  date  boxes 
may  be  used  to  record  the  first  dav  and 
last  dav  that  a  participant  is  active  but 
not  conducting  fishing.  For  example,  a 
catcher  vessel  participating  as  a  tender 
in  an  Alaska  State  fishery  would  check 
this  box. 

Section  679.5(a)(7)(v)(E)  is  revised  to 
instruct  that  the  CDQ  delivery  number 
in  the  groundfish  dailv  fishing  logbook 
(DFL)  be  recorded  in  the  blank  area  in 
the  "Identification  section"  instead  of 
under  "vessel  name"  at  the  top  of  the 
logsheet. 

Product  intnrmation  (§  679.5(a)(9)). 
Sections  679.5(a)(9)(ii)(B)  and  (a)(9)(iii) 
are  revised  tu  include  reporting 
requirements  on  the  occasion  when  a 
catcher/ processor  or  mothership 
offloads  or  transfers  all  fish  or  fish 
product  before  the  end  of  a  weeklv 
reporting  period. 

Inspection  and  retention  of  records 
(§  fi79.5(a)(13)).  To  improve  a  logical 
sequence  within  the  regulations, 
existing  text  is  moved  within  and 
between  paragraphs  (a)(13)  and  (a)(14). 
The  heading  of  paragraph  (a)(13)  is 
revised  from  "Inspection  of  records"  to 
read  "Inspection  and  retention  of 
records",  and  paragraph  ia){13)  is 
revised  to  include  both  inspection  and 
retention  of  records.  No  new^ 
requirements  are  added  bv  this  change 
Introductory  paragraph  (a)(13]  is 
redesignated  as  paragraph  (a)(13)(i). 
Paragraph  (a)(14)(vii)  is  redesignated  as 
(a)(13)(ii).  The  last  sentence  of 
paragraph  (a)(14)(iv)(B)(2)(;;)  IS 
redesignated  as  (a)ll3)(D)(Jj,  and 
paragraphs  (a)(14)(iv)(C)(3)  and 
(a)(14)(iv)(0)  are  redesignated  as 
(a)(13){D)(5)  and  (a)(13){F).  respectively. 

Submittal  and  distribution  of 
logbooks  and  forms  (§  679.5(a)(14)). 


Paragraph  (a)(14)  is  revised;  information 
on  retention  of  records  is  moved  to 
paragraph  (a)(13).  The  heading  of 
paragraph  (a)(14)  is  revised  from 
"Submittal,  retention,  and  distribution 
of  logbooks  and  forms"  te  read 
"Submittal  and  distribution  of  logbooks 
and  forms." 

Delivery'  information  for  buying 
station,  mothership,  and  shoreside 
processor  (§  679.5(a)(15)).  Paragraph 
(a)(15)  is  revised.  Paragraph  (a)(15)(ii)  is 
removed  because  it  described 
requirements  for  use  with  "gear  type  = 
PTR  transfer';  these  requirements  were 
removed  in  previous  rules.  Paragraphs 
(a)(15)(iii)  through  (x)  are  redesignated 
to  read  as  (a)(15)(ii)  through  (ix). 
respectively.  Newly  designated 
paragraph  (a)(15)(ii)  is  revised  into  table 
format.  Newly  designated  paragraph 
(a)(15)(vii)  is  corrected  by  adding  a  new 
paragraph  (a)(15)(vii)(B)  that  was 
inadvertently  omitted  from  the 
proposed  rule  and  that  requires 
motherships  to  record  IR/IU  pollock  and 
Pacific  cod  by  round  catch  weight. 

\ew  combined  catcher  vessel  and 
catcher/processor  groundfish/IFQ 
logbooks  (§  679.5(c)).  In  response  to  a 
CDQ  Program  request,  a  new 
§679.5{c)(3)(E)(8)  is  added  regarding 
CDQ  halibut,  and  paragraphs  (c)(3)(E)(8) 
through  {11]  are  redesignated  as 
(c)(3)(E)(9)  through  (J2),  respectively. 

In  response  to  an  International  Pacific 
Halibut  Commission  (IPHC)  comment, 
newlv  designated  paragraphs 
§  679",5(c)(3)(E)(9)  and  [10]  are  revised  to 
clarifv'  that,  in  the  newly  combined 
catcher  vessel  and  catcher/processor 
groundfish/IFQ  logbooks,  both  the 
weight  and  the  number  of  sablefish 
animals  must  be  recorded;  in  addition, 
the  weight  description  must  be 
indicated  as  Western  cut.  Eastern  cut,  or 
round  weight. 

In  response  to  the  recent  Plain 
Language  guidelines  to  simplify 
regulatory  text,  paragraphs  that  refer  to 
a  single  gear  type  are  combined  as 
follows: 

Regarding  pot  gear,  remove 
§  679. 5(c){3)(i){B)(3);  revise 
(c)(3)(i)(B)(2):  and  add  {c)(3)(i)(B)(2)(i) 
and  (ii). 

Regarding  hook-and-line  gear, 
redesignate  §679.5(c)(3)(i)(B)(4)  as 
ti679.5(c){3)(i)(B){J). 

Regarding  fixed  hook  (conventional  or 
tub),  autoline.  or  snap  gear,  remove 
§  679.5(c)(3)(i)(B)(4){;;7)(/l);  redesignate 
and  revise  paragraph 
§679.5(c)(3)(i)(B)(4)(j)as 
§679.5(c)(3)(i)(B)(-i);  add  new  paragraph 
(c)(3)(i)(B)(-^)(j):  revise  paragraphs 
(c){3)(i){B)(4)(;i)  and  {lii);  and 
redesignate  paragraph 


{c){3){mB)(4)[iJi')[B)  as  paragraph 
(c)(3)(i)(B)(4)(iv). 

Section  679.5{c)(3)(i){E)  is  revised  to 
instruct  the  operator  to  enter  amounts  of 
CDQ  halibut,  when  applicable, 
separately  from  IFQ  halibut  when 
recording  in  the  groundfish/IFQ  DFL  or 
daily  cumulative  production  logbook 
(DCPL)  in  the  column  entitled  "IFQ 
halibut." 

Section  679.5(c)(3)(i)(E)(7)  is  revised, 
and  a  new  paragraph  (E)(8)  is  added  to 
include  CDQ  halibut. 

Paragraphs  (c)(3)(i)(E)(7)  and  (8). 
which  describe  set  and  haul 
information,  are  revised  to  indicate  that 
halibut  is  recorded  in  net  weight. 

To  correct  a  paragraph  misdesignation 
in  §  679.5,  the  second  paragraph 
(c)(3)(v)  entitled  "Comments  '  is 
redesignated  as  paragraph  (c)(3)(vi). 

Groundfish  product  transfer  report 
(§  679.5(g)) 

Section  679.5(g)(l)(i).  Paragraph 
(g)(l)(i)  is  revised  by  correcting  the 
wording  of  the  cross  reference  from 
"{g)(l)(iv)"toread"(g)(l)(v)." 

Check-in/check-out  report 
(§  679.5(h)). 

Section  679.5(h)(l)(iii).  Section 
679.5(h)(l)(iii)  "Fishing  for  groundfish 
CDQ  species  '  is  removed  (formerlv 
added  in  the  proposed  rule  as  a  CDQ 
revision)  because  it  duplicates 
information  at  paragraphs{h)(2)(i)(C) 
and  (h)(2)(ii)(F). 

Section  679.5(h)(2)).  In  response  to 
industry  comments  at  the  R&R 
workshops  and  comments  from  the 
USCG,  revisions  were  made  at 
§679.5(h)(2)(i)(B)  to  allow  catcher/ 
processors  to  check-in  to  two  areas  at 
the  same  time,  an  action  that  would 
remove  the  necessity  for  catcher/ 
processors  to  check-in  and  check-out 
multiple  times  a  day  if  crossing  back 
and  forth  across  the  same  reporting  area 
boundary. 

For  example,  the  operator  of  a 
catcher/processor  who  intends  to  fish  in 
and  out  of  two  adjacent  reporting  areas 
and  has  determined  that  the  two 
reporting  areas  have,  on  that  day  and 
time,  an  identical  fishing  status  for 
ever\'  species  would  do  the  following: 
Check-in  to  the  first  area.  Before 
entering  the  second  area,  the  operator 
would  submit  a  check-in  to  that  second 
area,  but  not  a  check-out  from  the  first 
area  unless  the  vessel  proceeded  beyond 
10  nautical  miles  (18.5  km)  from  the 
boundary.  If  the  vessel  proceeded  in  the 
second  area  beyond  10  nautical  miles 
(18.5  km),  the  operator  would  have  to 
submit  a  check-out  from  the  first  area  or 
incur  a  violation.  If  the  vessel  stayed 
within  10  nautical  miles  (18.5  km)  of 
the  boundary  in  the  second  area  and 
crossed  back  and  forth  between  the  first 
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and  second  areas,  the  operator  would 
not  check  out  of  either  until  leaving  the 
areas. 

Buying  Station  Check-in  and  Check- 
out Reports  In  response  to  various  but 
negative  legitimate  comments  on  the 
prncedurf  for  huving  station  check-in 
and  check-nut  rt-ports,  NMFS  removes 
the  requireniont  for  buying  stations, 
either  land-based  or  vessel  (tender),  to 
submit  c:heck-in  or  check-out  reports.  In 
order  to  accomplish  this,  the  definition 
of  active  and  inactive  periods  for  a 
buying  station  is  removed;  a  buying 
station  does  not  need  to  be  checked  in 
to  be  active.  The  operator  or  manager  of 
a  buying  station  must  continue  to 
account  for  every  fishing  day  of  the  year 
and  to  record  all  fishing  activity  in  the 
buying  station  logbook.  Other  sections 
of  the  regulations  are  revised  to  remove 
buying  stations  from  the  check-in  and 
check-out  requirements. 

Paragraphs  679.5(h)(2)  and  (h)(3)  are 
reformatted  and  revised;  the  former 
section  (h)(3)  is  redesignated  as  (h)(4) 
and  revised.  Former  section  (h)(2)  "time 
limits  and  submittal"  is  divided  into 
two  new  paragraphs  (h)(2)  "time  limits 
and  submittal,  check-in  report"  and 
(h)(3)  "time  limits  and  submittal,  check- 
out report";  paragraph  {h)(2){i)(A) 
"Catcher/processor"  becomes  (h)(2)(i); 
(h)(2)(i){B)  becomes  (h)(2)(ii),  is  revised, 
and  its  heading  is  changed  to  read 
"Mothership  or  shoreside  processor;" 
(h)(2)(ii)(A)  becomes  (h)(3)(i)  "Catcher 
processor;"  (h){2)(ii)lB)  becomes 
(h)(3)(ii)  and  is  revised;  (h)(2)(ii)(C) 
becomes  (h)(3)(iii)  and  is  revised; 
(h)(2)(ii)(D)  is  removed,  and  its  text  is 
included  in  (h)(3)(ii);  (h)(2)(ii){E) 
becomes  (h)(3)(iv!;  (h)(2)(ii)(F)  becomes 
(h)(3)(v)  and  is  revised. 

A  new  section  (h)(2)(i)(C)  is  added  to 
address  requirements  for  submittal  of  a 
check-in/check-out  report  from  a 
catcher/processor  using  other  than 
hook-and-line  gear  and  fishing  back- 
and-forth  between  two  adjacent 
reporting  areas. 

Section  (h)(3)(iii)(B)  is  added  to 
provide  an  operator  nr  manager  the 
option  of  submitting  a  VVPR  stating  "no 
production"  rather  than  a  check-out 
report  during  a  temporary  stay  of  receipt 
or  production  of  groundfish.  Although 
not  previously  in  the  regulations,  this 
practice  has  been  occurring  for  several 
years. 

rS  Vfssel  Activity  Report  (VAR) 
I679.5lklj.  In  response  to  USCG  and 
fishing  industry  comments.  NMFS 
determined  that  the  requirement  for 
submittal  of  the  V'AR  should  be 
decreased  from  an  overall  requirement 
for  all  vessels  and  limited  to  (1)  vessels 
crossing  the  seaward  boundary  of  the 
EEZ  off  Alaska  or  the  U.S. -Canadian 


international  boundary  between  Alaska 
and  British  Columbia  with  fish  or  fish 
product  onboard;  (2)  vessels  that  are 
departing  to  or  returning  from  fishing  at 
the  GOA  Seamounts  (and,  therefore, 
crossing  the  EEZ  off  Alaska)  regardless 
of  whether  fish  or  fish  product  is 
onboard;  and  (3)  vessels  that  are 
departing  to  or  returning  from  fishing  in 
the  Russian  Zone  regardless  of  whether 
fish  or  fish  product  is  onboard. 

In  addition,  in  response  to  USCG  and 
fishing  industry  comments  concerning 
duplication  of  information.  NMFS  has 
reevaluated  the  submittal  requirements 
for  the  groundfish  VAR  when  an 
operator  or  manager  is  dealing  with  the 
IFQ  program.  This  final  rule  exempts 
the  operator  of  a  vessel  from  submitting 
a  VAR  when  only  IFQ  halibut  and/or 
IFQ  sablefish  are  onboard  and  the 
operator  has  received  a  Vessel  Clearance 
(VC)  per  section  679.5(l)(5)(iii)  or  when 
only  IFQ  halibut  and/or  IFQ  sablefish 
are  onboard  and  the  operator  has 
submitted  a  Vessel  Departure  Report 
(VDR)  per  §679.5(l)(5)(iii)(B).  However, 
if  a  vessel  is  carrying  IFQ  halibut  or  IFQ 
sablefish  with  other  Federal  groundfish 
species  onboard,  the  operator  must 
continue  to  submit  a  VAR  in  addition  to 
a  VDR  or  a  VC. 

Consolidated  weekly  ADF&G  fish 
tickets  from  motherships  (§679.5(mjj. 
One  R&R  workshop  participant  noted 
that  no  allowance  is  made  for  reporting 
receipt  of  codends  in  metric  tons  when 
completing  a  mothership  fish  ticket,  and 
the  participant  requested  a  change  in 
the  regulatory  text  to  allow  recording 
weight  of  groundfish  in  the  mothership 
fish  ticket  in  metric  tons  as  well  as  in 
pounds.  The  Alaska  Department  of  Fish 
and  Game  (ADF&G)  fish  ticket  system 
uses  pounds  in  the  data  base.  ADF&G 
does  the  data  entry  from  the  fish  tickets 
and  has  determined  that  confusion  often 
results  when  participants  are  allowed  to 
report  weight  in  either  pounds  or  metric 
tons  and  that  NMFS  should  not  change 
the  system.  Therefore,  NMFS  adds  a 
statement  in  §679.5(m)  that  participants 
convert  groundfish  weight  from  metric 
tons  to  pounds  before  completing  the 
fish  tickets. 

Several  comments  were  received  at 
the  R&R  workshops  that  the  regulator*' 
text  on  mothership  fish  ticket 
requirements  was  unclear.  In  response 
to  those  comments  and  in  conformance 
to  the  recent  Plain  Language  guidelines. 
§679.5(m)  is  reformatted  and  is  revised 
to  clarify  requirements  and  simplify 
regulatory  language. 

A  comment  from  the  USCG  suggested 
that  the  distribution  of  mothership  fish 
tickets  be  added  to  the  regulatory  text; 
this  suggestion  is  incorporated  into 
§679.5(m). 


A  comment  from  ADF&G  suggested 
that  the  ADF&G  statistical  area  is 
necessary  for  data  entry  of  the  ADF&G 
fish  ticket.  This  suggestion  is 
incorporated  as  a  requirement  for 
catcher  vessels  under  §679.5{m). 
Positional  information  is  available  as 
part  of  the  catcher  vessel's  daily 
information  recording. 

Groundfish  CDQ  fisheries  f§679.5(nl). 
Paragraphs  679..5(n)(l)  and  (n)(2)  are 
revised  to  include  requirements  for  the 
"operator  of  each  vessel  of  the  United 
States  operating  solely  as  a  mothership 
in  Alaska  State  waters"  in  addition  to 
the  shoreside  processor  because  this 
category  of  vessel  operates  essentially 
the  same  as  a  shoreside  processor. 

Section  679.5(n)(l)(iii)(C)  is  revised. 

Paragraphs  (l)(iii)(C)(2).  (D)(J).  and 
(D)(2)  are  redesignated  as  (n)(l)(iii)(D). 
(D)(2).  and  (D)(3)  and  revised. 

The  heading  of  §  679.5(n)(l)(iii)(D)  is 
revised  to  read  "CDQ  catch";  paragraphs 
(n){l)(iii)(D)(J)  and  (2)  are  revised,  and 
paragraph  (n)(l)(iii)(D)(J)  is  removed. 

Paragraphs(n)(l)(iii)(E)  and  (F)  are 
revised. 

Section  679.5(n)(l)(iii)(G)  is  added. 

Paragraphs  (n){2)(i)  through  (iii)  are 
redesignated  to  read  (n)(l)(ii)  through 
(iv);  a  new  paragraph  (n)(2)(i)  is  added; 
newlv  designated  paragraphs  (n)(2)(ii). 
(n)(2)(iii)(C).  (n)(iv),  (n)(iv)(B).  (n)(iv)(C), 
(n)(iv)(D),  (n)(iv)(E),  and  (nj(v)  are 
revised. 

Prohibited  Species  Bycatch 
Management  (§  679.211 

In  t?679.21(e)(7)(vi)(A),  a  cross 
reference  is  corrected  by  removing  the 
words  "paragraph  (e)(7)(v)(B)"  and 
adding  "paragraph  (e)(7)(vi)(B)"  in  their 
place,  and  by  removing  the  words 
"Figure  4  of  this  part"  and  adding  the 
words  "Figure  4  to  this  part"  in  their 
place. 

Gear  Limitations  (§  679.24) 

In  §679.24.  paragraphs  (b)(l)(i)  and 
(ii)  are  removed  for  placement  under  the 
definition  for  authorized  fishing  gear, 
pot  gear  (§679.2);  paragraph  (b)(l)(iii)  is 
redesignated  as  paragraph  (b)(1); 
paragraphs  (b)(l)(iii)(A)  and  (B)  are 
redesignated  as  paragraphs  (b)(l)(i)  and 
(ii);  and  the  table  title  in  paragraph 
(e)(3)(iv)  is  revised  by  removing  the  text 
"(e)(2)(iv)"  and  adding  "(e)(3)(iv)"  in  its 
place. 

Equipment  and  Operational 
Requirements  for  Catch  Weight 
Measurement  (§  679.28). 

In  §  679.28,  a  sentence  that  was 
inadvertently  removed  in  the  proposed 
rule  is  added  at  the  end  of  paragraph 
(b)(5Ki). 
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Community  Development  Quota 
Program  ICDQj  (§  679.30) 

Proposed  changes  mthdrawn  The 
proposed  changes  to 
§§  67§.30(a)(,5!(i)(B)  and  679.32(e),  (0(3). 
(0(7),  (f)(8).  and  (f)(9).  published  in  the 
Federal  Register  (64  FR  6025,  February 
8.  1999).  are  not  included  in  this  final 
rule. 

Various  other  changes  made  to  clarify 
requirements  in  the  CDQ  program  are  as 
follows: 

CDQ  reserve  (§  679.31) 

Section  679.31(b)(3)  is  revised  to  add 
a  closing  parenthesis  after  the  last  word 
■part"  of  the  paragraph 

Estimation  of  Total  Pollock  Harvest  in 
the  CDQ  Fisheries  l§  679.321 

Paragraphs  679.32(c)(3)  and  (d)(1)  are 
revised  to  remove  reference  to  buving 
stations  and  to  include  requirements  for 
the  "operator  of  each  vessel  of  the 
United  States  operating  solely  as  a 
mothership  in  Alaska  State  waters"  in 
addition  to  the  shoreside  processor. 

Paragraphs  679, 32(c)(4)  and  (c)(4)(iii) 
are  revised  to  specifv*  a  mothership  that 
takes  delivery^  of  unsorted  codends  from 
catcher  vessels. 

The  heading  of  §  679.32(d)(2)(v)  is 
revised  by  removing  the  words 
"Catcher/processor  using  trawl  gear  and 
motherships  '  and  adding  "Catcher/ 
processors  using  trawl  gear"  in  their 
place. 

Uniform  Paragraph  Citations 

In  §679.5.  paragraphs  (a)(3)(iii). 
{a){7)(v)(A)(J),  (a)(7)(v)(B).  (c)(2)(i)(C), 
(c){2)(ii)(D).  (c)(3)(iv)(D).  (d){2)(iv). 
(e){2)(v).  {f)(2)(v).(n)(l)(ii)(A), 
(n}(2)(ii)(C){J),  (n)(2)(iv)(B),  (n)(2)(iv)(C). 
(n){2)(ivKD).  (n)(2)(iv)(E)  and.  in 
§679.32.  paragraphs  (c)(1)  and  (f)(8).  are 
corrected  by  making  several  paragraph 
citations  uniform  and  consistent. 

Tables 

Table  1 — Product  codes.  In  response 
to  several  discussions  at  the  R&R 
workshops,  in  §  679.5.  paragraph 
(a)(6)(iii)(F)  is  added  to  discuss  the 
appropriate  use  of  various  product 
codes,  particularly  with  the  advent  of 
the  prototype  electronic  reporting 
system  running  parallel  to  the  regular 
R&R  system  and  also  with  the  changes 
in  the  1999  logbook  formats.  NMFS 
specifies  in  this  rule  the  use  of 
particularly  the  following  product  codes 
listed  in  Table  1  to  this  part  and  where 
to  record  them;  discard  codes  96.  98. 
and  99;  prohibited  species  donation 
code  86;  offsite  meal  production  code 
41;  fish  oil  code  33;  whole  fish  codes  02, 
92,  93,  and  95;  other  retained  product 


code  97;  and  IFQ  product  codes  04,  05, 
54.  55,57.  and  58, 

Table  2 — Species  codes.  In  response 
to  an  R&R  workshop  comment,  Table  2 
to  this  part,  which  lists  species  codes 
and  incorporates  ADF&G-managed 
species  into  NMFS'  data  system,  is 
revised  to  indicate  which  of  the  species 
listed  are  federally  managed  species  and 
make  it  an  option  rather  than  a 
requirement  to  record  non-federally 
managed  species  NMFS'  intention  for 
use  of  the  expanded  list  is  to  provide  a 
uniform  coding  system  with  ADF&G's 
fish  tickets  and  to  simplify-  calculations 
fur  MRBs.  .\sterisks  and  a  footnote  are 
added  to  the  ADF&G  species  codes 
listed  on  Table  2  to  this  part  that  are 
non-federally  managed  species.  In 
addition,  two  prohibited  species  codes 
are  added  at  the  request  of  ADF&G:  code 
933-grooved  Tanner  crab  and  code  934- 
triangle  Tanner  crab.  In  §  679.5, 
paragraph  (a)(6)(iii)(G)  is  added  to 
discuss  the  use  of  species  codes. 

Table  3 — Product  recovery  rates.  The 
species  and  product  codes  presented  on 
Table  3  to  this  part,  which  lists  product 
recover)'  rates,  are  revised  to  agree  with 
the  codes  m  Tables  1  and  2  to  this  part. 
The  subdivisions  of  target  species  by 
Gulf  of  Alaska  (GOA)  and  Bering  Sea 
and  Aleutian  Islands  (BSAI)  are 
removed  because  all  species  codes  are 
valid  in  both  areas.  All  of  the  species 
codes  are  listed  in  numerical  order 
Footnotes  are  added  to  indicate  that  all 
rockfish  have  the  same  values  and  that 
flatfish  other  than  those  identified 
separately  have  the  same  values.  In 
addition,  the  footnote  describing  halibut 
conversion  rates  is  revised  by  removing 
the  words  "product  weight  vif  Pacific 
halibut"  and  adding  in  their  place  "net 
weight  of  Pacific  halibut;  '  and  bv 
removing  "the  round  weight  of  halibut" 
and  adding  in  their  place  "the  landed 
weight  of  halibut," 

Product  code  97 — other  retained 
product — describes  products  created  by 
the  fishing  industry'  that  are  not 
standard  products.  In  these  instances 
the  fishing  industry'  determines  and 
records  the  product  recovery'  rate  (PRR) 
of  the  product  for  their  own  business 
purposes.  NMFS  is  requiring  through 
this  final  rule  that  the  PRR  determined 
by  the  operator  for  the  code  97  product 
be  recorded  next  to  the  code  number 
and  product  description  in  the  DCPL  to 
eliminate  problems  created  in 
verification  of  on  board  fish  product 
amounts  during  an  audit  bv  the  USCG 

Tables  4.  5.  and  6 — Steller  Sea  Lion 
protection  areas.  Tables  4.  5.  and  6  to 
this  part  list  Steller  Sea  Lion  protection 
areas  in  the  BSAI  and  GOA.  In  the 
proposed  rule,  these  tables  were 
proposed  to  be  removed  and  the 


information  within  them  combined  into 
a  new  table  of  coordinates  for  a  new 
Figure  16  to  this  part.  These  changes, 
having  been  incorporated  into  §679.22 
(a)(7).  (a)(8).  and  {b)(2),  are  withdrawn 
due  to  an  extension  and  revision  of  an 
emergency  interim  rule  for  Steller  Sea 
Lion  Protection  (64  FR  39087,  July  21, 
1999).  NMFS  anticipates  that  futiire 
changes  to  Steller  Sea  Lion  conservation 
measures  will  be  addressed  ujider 
subseauent  rulemaking. 

Table  5 — Aleutian  Islands  Subarea 
Steller  Sea  Lion  Protection  Areas.  Table 
5  to  this  part  is  corrected  by  removing 
the  text  "Agattu/Gillion  Pt."  and  adding 
"Agattu/Gillon  Pt."  in  its  place.  The 
footnote  is  relocated  to  the  bottom  of  the 
table  and  is  revised  to  agree  with  the 
footnote  in  Tables  12  and  13  to  this  part, 
which  also  present  coordinates  for 
Steller  Sea  Lion  Protection  Areas. 

Tables  7  through  1 1 .  Tables  7  through 

11  to  this  part  were  proposed  to  be 
redesignated  as  Tables  4  through  8  to 
this  part,  respectively.  Due  to  NMFS' 
determination  not  to  remove  Tables  4 
through  6  to  this  part  at  this  time, 
Tables  7  through  1 1  to  this  part  are  not 
redesignated. 

Table  8 — Harvest  zone  codes.  Table  8 
to  this  part  is  revised  by  adding  two 
harvest  zones  to  describe  state  waters  of 
Alaska  and  state  waters  other  than 
Alaska.  This  action  is  necessary  to  fully 
describe  the  harvest  area  of  fish  product 
onboard  a  processor  vessel,  particularly 
as  reported  on  a  vessel  activity  report  at 
§  679. 5(k)  and  mothership  or  catcher/ 
processor  groundfish  product  transfer 
report. 

Table  9 — Required  logbooks,  reports, 
and  forms  from  participants  in  the 
Federal  groundfish  fisheries.  Table  9  to 
this  part  is  revised  by  adding  asterisks 
and  a  footnote  to  explain  that  there  are 
two  different  formats  of  the  DFL  and 
catcher/processor  DCPL:  a  non-IFQ 
groundfish  logbook  and  a  combined 
groundfish/IFQ  logbook. 

Table  1 2 — Steller  sea  lion  protection 
areas  in  the  Bering  Sea  Subarea.  Table 

12  to  this  part  is  revised  by  relocating 
the  footnote  to  the  bottom  of  the  table 
and  by  removing  two  superscript 
numbers  from  the  title  and  note. 

Table  1 3 — Steller  sea  lion  protection 
areas  in  the  Gulf  of  Alaska.  Table  13  to 
this  part  is  revised  by  relocating  the 
footnote  to  the  bottom  of  the  table  and 
by  remo\ing  two  superscript  numbers 
from  the  title  and  note. 

Table  14 — IFQ  primary  ports.  A  new- 
Table  9  to  this  part,  proposed  to  list  the 
primary  IFQ  ports,  formerly  an  in-text 
table  at  §  679.5(l)(3)(viii).  is  added  as 
Table  14  to  this  part,  due  to  NMFS' 
determination  not  to  remove  Tables  4 
through  6  to  this  part  at  this  time 
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Table  13—IFQ/CDQ  Gear  Codes.  A 
new  Table  10  to  this  part,  proposed  to 
present  the  IFQ/CDQ  gear  codes  and 
descriptions  needed  for  electronic 
submittal  nf  IFQ  reports,  is  added  as 
Table  15  to  this  part,  due  to  NMFS' 
determination  not  to  remove  Tables  4 
through  6  to  this  part  at  this  time.  In 
addition,  gear  codes  06  (hook-and-line, 
vessel  length  overall  (LOA)  less  than  60 
ft)  and  09  (pot,  vessel  LOA  less  than  60 
ft)  are  removed  from  the  table,  since 
these  two  codes  are  outdated  and  were 
removed  also  bv  ADF&G  from  its  gear 
code  list;  NMFS  and  ADF&G  have 
agreed  to  keep  the  code  lists  the  same 
when  possible. 

Figures 

Figures  1.  3  through  5.  7,  and  10 
through  15  Figures  1,  3  through  5,  7. 
and  10  through  15  are  revised  to 
reformat  those  figures.  No  other  changes 
are  made  to  the  graphics. 

Figures  2.  8.  and  9.  Figures  2,  8,  and 
9  to  this  part  are  revised  to  correct  the 
graphic  of  the  Catcher  Vessel 
Operational  Area  (CV'OA).  The  proposed 
text  was  correct  on  these  figures,  but  the 
proposed  graphic  erroneously  showed 
the  western  boundarv  of  the  CVOA  as 
168  =  ;  the  correct  boundary  is  167"  30. 

Figures  16.  17.  and  18.  A  new  Figure 
16  to  this  part  was  proposed  to  present 
the  Steller  Sea  Lion  Protection  Areas  in 
the  EEZ  off  Alaska,  combining  the  GOA 
and  BSAI  coordinates  from  Tables  4.  5, 
and  6  to  this  part.  Due  to  NMFS' 
determination  not  to  remove  Tables  4 
thruugh  G  to  thi.-.  part  at  this  time.  Figure 
16  is  removed. 

Figures  1 7  and  1 8  to  this  part  were 
proposed  to  present  the  BSAI  C.  opilio 
and  C  bairdi  Tanner  crab  and  the  BSAI 
king  crab  endorsement  areas  for  the 
upcoming  License  Limitation  Program. 
Due  to  NMFS'  determination  not  to 
remove  Tables  4  through  6  to  this  part 
at  this  time,  the  proposed  Figiu'es  17 
and  18  are  added  as  Figures  16  and  17 
to  this  part,  respectively. 

Response  to  Comments 

The  following  comments  were 
received  in  (1)  written  form  and  (2)  oral 
presentation  during  the  comment  period 
and  during  public  workshops  outside  of 
the  proposed  rule  comment  period. 

Comment  1:  Vessel  huvmg  stations. 
Vessel  buying  stations  that  deliver  to  a 
shoreside  processor  often  make  multiple 
trips  during  a  day  to  receive  groundfish 
in  one  reporting  area  and  must  transit 
through  another  reporting  area  each 
time  to  get  back  to  shore.  This 
procedure  requires  a  lot  of  paperwork 
because  it  demands  a  check-out  report 
from  the  receiving  area  prior  to  crossing 
into  the  second  area  and  a  check-in 


report  upon  returning  to  the  receiving 
area.  The  regulations  should  be  changed 
to  one  check-in  at  the  beginning  of 
receipt  of  fish  in  the  same  reporting  area 
and  to  one  check-out  for  that  reporting 
area  when  fish  are  no  longer  received  in 
that  reporting  area. 

Response:  NMFS  originally  thought 
that  knowing  the  number  and  activity  of 
the  buying  station  would  help  to 
determine  effort  in  a  fishery. 
particularly  in  a  buying  station  working 
with  a  shoreside  processor.  NMFS  has 
now  determined  that  the  check-in/ 
check-out  reports  from  a  buying  station 
do  not  provide  information  important  to 
quota  monitoring  and.  in  this  final  rule, 
has  eliminated  them  for  all  buying 
stations. 

Comment  2:  Land-based  buying 
station.  If  a  land-based  buying  station 
does  not  have  to  check-in  and  check- 
out, how  will  NMFS  determine  whether 
the  buying  station  is  active  or  inactive? 

Comment:  NMFS  originally  thought 
that  knowing  the  number  and  activity  of 
the  buying  station  would  help  to 
determine  effort  in  a  fishery, 
particularly  in  a  buying  station  working 
with  a  shoreside  processor.  NMFS  has 
now  determined  that  the  check-in/ 
check-out  reports  from  a  buying  station 
do  not  provide  information  important  to 
quota  monitoring  and,  in  this  final  rule, 
has  eliminated  them  for  all  buying 
stations. 

Comment  3:  Electronic  reporting  (ER). 
When  participating  in  the  voluntary  ER, 
reports  and  WPRs  should  be  allowed  to 
be  submitted  either  electronically  or  by 
fax  for  convenience  because  ER  software 
may  be  installed  on  only  one  computer 
that  may  not  always  be  accessible. 

Response.  The  ER  program  is  a 
voluntary  program;  however,  check-in/ 
check-out  reports  and  WPRs  are 
required  to  be  submitted  in  the  manner 
and  within  time  periods  specified  in 
regulations.  The  ER  program  offers  the 
convenience  of  sending  an  electronic 
file  to  NMFS  through  a  computer 
modem  or  as  an  attachment  to  an  e-mail 
message.  While  it  is  possible  to  submit 
a  report  via  a  combination  of  the  ER, 
fax.  or  e-mail,  it  is  likely  to  cause  R&R 
records  to  be  incomplete.  For  example, 
if  a  mothership  or  catcher/processor 
sent  in  a  check-in  report  via  the  ER  but 
sent  the  check-out  by  fax,  the  ER  system 
would  still  show  them  checked  in.  Or, 
if  a  processor  submitted  a  hand-written 
WPR,  it  would  not  be  in  the  ER  at  all. 
In  emergency  situations,  NMFS  can 
accommodate  both  ER  and  fax 
submissions,  but  wishes  to  avoid  this 
practice  because  the  resulting 
inefficiencies  and  errors  can  undermine 
the  overall  intent  of  ER. 


Comment  4:  Electronic  reporting, 
When  participating  in  the  voluntary  ER 
program  and  printing  ER  forms  from  the 
computer  screen,  the  form  covering 
three  different  screens,  takes  up  three 
printed  sheets.  Our  company,  which 
conserves  storage  space  whenever 
possible,  hand-copies  the  reports  onto  a 
single  sheet  and  files  it  in  a  notebook. 
We  request  that  NMFS  create  the  ER 
form  to  print  out  on  a  single  sheet. 

Response:  Because  the  ER  program 
still  is  in  a  prototype  status,  many 
features  are  not  available,  including 
being  able  to  print  all  three  screens  on 
one  page.  NMFS  will  work  toward  this 
printing  feature  in  the  future. 

Comment  5:  Electronic  reporting. 
Some  companies  wait  until  boarded  by 
the  USCG  or  NMFS  to  print  paper 
copies  of  the  ER  reports.  USCG  has 
informed  the  industry'  that  these  reports 
should  be  printed  before  enforcement 
personnel  come  aboard. 

Response.  NMFS'  intention  is  that  the 
ER  forms  be  printed  at  the  time  they  are 
created  to  avoid  confusion  and  to 
prevent  delays  in  boarding  situations. 
The  ER  program  is  still  in  a  prototype 
status,  and  many  features  not  available 
at  this  time.  As  a  prototype,  regulations 
do  not  require  this  specific  procedure. 
However,  existing  regulations  require 
that  paper  copies  of  all  reports 
submitted  during  the  current  year, 
whether  ER  or  non-ER,  be  maintained 
onboard  a  vessel  or  in  a  shoreside  plant, 
in  paper  form,  and  be  provided  on  the 
request  of  USCG  or  NMFS  Enforcement, 

Comment  6:  ADF&-G  fish  ticket 
numbers.  Some  of  the  column  widths  in 
the  groundfish  logbooks  and  in  the  WPR 
are  not  sufficient  to  record  the  ADF&G 
fish  ticket  number. 

Response.  NMFS  will  consider  this 
format  change  in  the  design  of  the  year 
2000  logbooks  and  forms;  because  the 
inclusion  of  the  many  items  needed  for 
management,  space  is  at  a  premium. 

Comment  7:  Non-IFQ  catcher  vessel 
and  catcher/processor  logbooks.  The 
blank  spaces  in  the  catcher  vessel  and 
catcher/processor  groundfish  logbooks 
are  confusing  and  wasteful.  NMFS 
should  redesign  the  logsheets  to  better 
use  this  space. 

Response.  For  1999,  NMFS  published 
two  combined  logbook  versions,  a 
groundfish  version  and  an  IFQ/ 
groundfish  version,  of  both  the  catcher 
vessel  DFL  and  the  catcher/processor 
DCPL.  The  new  groundfish/IFQ  DFL 
and  DCPL  were  created  in  cooperation 
with  the  International  Pacific  Halibut 
Commission  (IPHC)  and  are  for  use  by 
catcher  vessels  over  60  ft  (18.3  m)  LOA 
that  fish  for  both  IFQ  fish  and  non-IFQ 
groundfish  and  catcher/processors  that 
process  both  IFQ  fish  and  non-IFQ 
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groundfish.  Catcher  vessels  that  do  not 
fish  for  any  IFQ  fish  and  catcher/ 
processors  that  do  not  process  any  IFQ 
fish  were  sent  a  logbook  that  replicated 
the  1998  format  for  these  logbooks.  In 
this  non-IFQ  version,  the  IFQ  fields  and 
the  IR/IU  columns  in  the  catcher  vessel 
logbook  were  removed,  which  resulted 
in  several  blank  areas  on  the  logsheets. 
Vessel  operators  are  encouraged  to  use 
the  blank  spaces  any  way  they  wish  to 
record  discards,  or  to  make  comments, 
and  so  forth.  The  logbook  formats  will 
be  redesigned  for  the  year  2000. 

Comment  8:  Trawling  prohibition.  In 
1999.  the  instruction  and  reference 
manuals  should  have  a  new  figure 
showing  that  all  trawling  is  prohibited 
in  the  Gulf,  east  of  140"  VV.  long,  {area 
650). 

Response.  Due  to  time  constraints. 
NMFS  was  unable  to  add  a  new  figure 
in  the  1999  final  rule.  NMFS  will 
consider  this  request  in  the  revisions  to 
the  regulations  for  year  2000. 

Comment  9:  Submittal  of  reports  by 
ER  and  e-mail  Throughout  the 
proposed  rule.  NMFS  discusses 
submittal  of  reports  by  fax  only. 
Shouldn't  the  regulations  also  include 
the  ER  system,  which  allows  reports  to 
be  sent  via  modem  and/or  e-mail  as 
well' 

Response:  NMFS  agrees  that  the  ER 
system  offers  methods  other  than  fax  to 
submit  reports.  However,  the  ER  system 
is  a  prototype  system  used  on  a 
voluntary  basis  by  the  fishing  industry 
after  approval  by  the  Regional 
Administrator.  As  such,  the  ER 
procedures  are  not  in  the  regulations. 
When  this  system  progresses  to  a  more 
formal  status,  the  regulations  will  be 
revised  accordingly. 

Comment  10:  Product  transfer  report 
(PTRl.  Processors  who  make  wholesale 
shipments  of  groundfish  each  day  find 
the  creation  of  a  PTR  for  each  location 
ver\'  difficult.  In  fact,  several  wholesale 
processors  are  not  completing  PTRs  (in 
spite  of  regulations  requiring  them  to  do 
so).  The  problem  arises  from  the  fact 
that  there  are  many  different  locations 
that  product  is  shipped  to  each  day. 
Creating  a  PTR  in  addition  to  a  bill  of 
lading  is  too  time-consuming.  NMFS 
should  establish  a  PTR  requirement  that 
will  allow  the  aggregation  of  wholesale 
sales  of  groundfish  bv  species  during  a 
day  onto  one  PTR  when  recording  the 
amount  of  such  wholesale  product 
leaving  a  facility  that  day.  The  bills  of 
lading  detailing  destinations  for  all  of 
the  product  could  be  made  available  for 
inspection  by  an  authorized  officer. 

Response:  NMFS  agrees  and  has 
incorporated  this  request  into  the 
regulations  at  §679.5(g)(l)(v). 


Classification 

Notwithstanding  any  other  provision 
of  law.  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
PRiA,  all  of  which  have  been  approved 
by  OMB  under  0MB  Control  numbers 
0648-0213  and  -0269,  The  estimated 
response  times  shown  below  include 
the  time  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  re\'iew  the  collection  of 
information.  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  these  collections-of-information. 
including  suggestions  for  reducing  the 
burden  to  Sue  Salveson.  Assistant 
Administrator.  Sustainable  Fisheries 
Division.  NMFS.  Alaska  Region,  P  O. 
Box  21688.  luneau.  AK  99802.  Attn: 
Lori  Gravel,  or  deliver  to  the  Federal 
Building.  Fourth  Floor.  709  West  9th 
Street,  luneau,  AK.  Attn:  Lori  Gravel, 
and  send  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  D.C.  20503  (Attn;  NOAA 
Desk  Officer). 

Approved  Under  0648-0213  Alaska 
Logbook  hamiiy  of  horms 

The  estimated  time  for  the  manager  to 

complete  the  Shoreside  Processor  daily 
cumulative  production  logbook  (DCPL) 
is  31  minutes;  the  estimated  response 
time  for  the  manager  to  complete  the 
Shoreside  Processor  C^heck-in  or  Check- 
out Report  is  8  minutes;  the  estimated 
response  time  for  the  operator  to 
complete  the  Catcher' processor  or 
Mothership  Check-in  or  Check-out 
Report  is  7  minutes;  the  estimated 
response  time  for  the  operator  to 
complete  the  Weeklv  Cumulative 
Mothership  ADF&GFish  Tickets  is  35 
minutes;  the  estimated  response  time  for 
the  manager  or  operator  to  complete  the 
Weekly  Production  Report  is  17 
minutes:  the  estimated  response  time  for 
the  manager  or  operator  to  complete  the 
Daily  Production  Report  is  11  minutes; 
the  estimated  response  time  for  the 
manager  or  operator  to  complete  the 
Product  Transfer  Report  is  1 1  minutes: 
the  estimated  response  time  for  the 
operator  to  complete  the  Groundfish 
Catcher  Vessel  Daih'  Fishing  Logbook 
(DFL)  is  17  minutes;  the  estimated 
response  time  for  the  operator  to 


complete  the  Groundfish/Individual 
Fishing  Quota  (IFQ)  Catcher  Vessel  DFL 
is  28  minutes:  the  estimated  response 
time  for  the  operator  to  complete  the 
U.S.  Vessel  Activity  Report  is  14 
minutes:  the  estimated  response  time  for 
the  operator  to  complete  the  Groundfish 
Catcher/Processor  DCPL  is  31  minutes; 
the  estimated  response  time  for  the 
operator  to  complete  the  Groundfish/ 
IFQ  Catcher/Processor  DCPL  is  41 
minutes:  the  estimated  response  time  for 
the  operator  or  manager  of  a  buying 
station  to  complete  the  Buying  Station 
daily  cumulative  logbook  is  23  minutes 

Approved  Under  0648-0269  Western 
Alaska  Communitv  Development  Quota 
(CDQ)  Program 

Estimated  response  time  for  the  CDQ 
Delivery  Report  is  60  minutes:  and  the 
estimated  response  time  for  the  CDQ 
Catch  Report  is  15  minutes. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  economic  impacts  of  this 
rule  were  summarized  in  the  preamble 
to  the  proposed  rule  (64  FR  5868, 
February  5.  1999).  None  of  the  changes 
from  the  proposed  rule  to  the  final  rule 
change  these  impacts.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
fiexibilitv  analysis  was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska.  Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  October  22.  1999. 
Andrew  A.  Rosenberg, 
Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fistieries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1,  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et  . 
seq..  and  3631  et  seq. 

§§679.2,  679,20.  679.22.  and  679.24 
[Amended] 

2.  In  50  CFR  part  679.  change  the 
words  "of  this  part"  following  a  figure 
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number  or  table  number  to  read  "to  this 
part,"  as  follows: 

a.  In  §  679.2,  in  the  definitions: 
"Aleutian  Islands  Subarea  (AI)  of  the 
BSAI,"  "Bering  Sea  and  Aleutian 
Islands  Management  Area  (BSAI)," 
"Bering  Sea  Subarea  of  the  BSAI," 
"Bogoslof  District,"  "Bycatch  limitation 
zone  1  (Zone  1),"  "Bycatch  limitation 
zone  2  (Zone  2),"  "Catcher  Vessel 
Operational  Area  (CVGA),"  "Central 
Aleutian  District."  "Eastern  Aleutian 
District."  "Gulf  of  Alaska  (GOA)," 
"Length  overall  (LOA)  of  a  vessel," 
"PRR."  "Regulatory  area."  "Round- 
weight  equivalent,"  "Southeast  Outside 
District  of  the  GOA,"  "Statistical  area," 
"Steller  Sea  Lion  Protection  Areas," 
"Trawl  test  areas,"  "U.S. -Russian 
boundary,"  "West  Yakutat  District," 
"Western  Aleutian  District." 

b.  In  §679.20.  in  paragraphs  (h)(1), 
(h)(2),  (h)(2)(i).  and  (h)(2)(iil, 

c.  In  §679.22.  in  paragraphs  (a)(7)(i), 
(a)(7)(ii).(a)(8)(i).  (a)(8)(ii).  (b)(lKi). 
(h)(l)(ii).  (b)(2)(i),  (b)(2)(ii);and 

d.  In  §679.24.  in  paragraphs  (d)(4). 
3.  In  §679.2: 

a.  The  definition  "CDQ  number"  is 
removed  and  a  new  definition  "CDQ 
number  or  group  number"  is  added  in 
alphabetical  order; 

b.  The  definitions  for  "ADF&G  fish 
ticket  number."  "CDQ  delivery 
number."  "Fish  product,"  "Haul,"  "Net 
weight,"  "Non-chinook  salmon."  and 
"Other  gear"  are  added  in  alphabetical 
order; 

c.  The  definitions  for  "Authorized 
fishing  gear."  "Buying  station." 
"Chinook  Salmon  Savings  Area  of  the 
BSAI,"  "Chum  Salmon  Savings  .\rea  of 
the  BSAI  CVOA,"  "Fishing  trip," 
paragraph  (1),  "Forage  fish" 
introductory  text.  "Gear  deployment," 
"Nearshore  Bristol  Bay  trawl  closure 
area  of  the  BSi\I."  "Person,"  "Set," 
"Steller  Sea  Lion  Protection  Areas," 
"Stem,"  "Stern,"  "Tender  vessel,"  and 
"U.S.  citizen"  are  revised. 

The  additions  and  revisions  read  as 
follows: 

§679.2    Definitions. 

*  »         *         *         • 

ADFSrG  fish  ticket  number  means  a 
nine-digit  number  designated  by  one 
alphabet  letter  (i  e..  G  =  groundfish),  two 
numbers  that  identify  the  year  (i.e.,  98), 
followed  by  six  numbers. 

•  *         *        *        ♦ 

Authorized  fishing  gear  (see  also 
§  679.24  for  gear  limitations)  means 
trawl  gear,  fixed  gear,  longline  gear,  pot 
gear,  and  nontrawl  gear  as  follows: 

( 1 )  Fixed  gear  means: 

(i)  For  sablefish  harvested  from  any 
GOA  reporting  area,  all  longline  gear 
and,  for  purposes  of  determining  initial 


IFQ  allocation,  all  pot  gear  used  to  make 
a  legal  landing. 

(ii)  For  sablefish  harvested  ft'om  any 
BSAI  reporting  area,  all  hook-and-line 
gear  and  all  pot  gear. 

(iii)  For  halibut  harvested  from  any 
IFQ  regulatory  area,  all  fishing  gear 
comprised  of  lines  with  hooks  attached, 
including  one  or  more  stationary, 
buoyed,  and  anchored  lines  with  hooks 
attached. 

(2)  Hand  troll  gear  means  one  or  more 
lines,  with  lures  or  hooks  attached. 
drawn  through  the  water  behind  a 
moving  vessel,  and  retrieved  by  hand  or 
hand-cranked  reels  or  gurdies  and  not 
by  any  electrically,  hydraulically,  or 
mechanically  powered  device  or 
attachment. 

(3)  Handline  gear  means  a  hand-held 
line,  with  one  or  more  hooks  attached. 
that  may  only  be  operated  manually. 

(4)  Hook-and-line  gear  means  a 
stationary,  buoyed,  and  anchored  line 
with  hooks  attached,  or  the  taking  of 
fish  by  means  of  such  a  device. 

(5)  /ig  gear  means  a  single,  non- 
buoyed,  non-anchored  line  with  hooks 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

(6)  Longline  gear  means  hook-and- 
line.  jig,  troll,  and  handline  or  the  taking 
of  fish  by  means  of  such  a  device. 

(7)  Longline  pot  means  a  stationary, 
buoyed,  and  anchored  line  with  two  or 
more  pots  attached,  or  the  taking  of  fish 
by  means  of  such  a  device. 

(8)  Nonpelagic  trawl  means  a  trawl 
other  than  a  pelagic  trawl. 

(9)  Nontrawl  gear  means  pot  and 
longline  gear. 

(10)  Pelagic  trawl  gear  means  a  trawl 
that: 

(i)  Has  no  discs,  bobbins,  or  rollers; 

(ii)  Has  no  chafe  protection  gear 
attached  to  the  footrope  or  fishing  line; 

(iii)  Except  for  the  small  mesh 
allowed  under  paragraph  (10)(ix)  of  this 
definition: 

(A)  Has  no  mesh  tied  to  the  fishing 
line,  headrope,  and  breast  lines  with 
less  than  20  inches  (50.8  cm)  between 
knots  and  has  no  stretched  mesh  size  of 
less  than  60  inches  (152.4  cm)  aft  from 
all  points  on  the  fishing  line,  headrope. 
and  breast  lines  and  extending  passed 
the  fishing  circle  for  a  distance  equal  to 
or  greater  than  one  half  the  vessel's 
LOA;  or 

(B)  Has  no  parallel  lines  spaced  closer 
than  64  inches  (162  6  cm)  from  all 
points  on  the  fishing  line,  headrope.  and 
breast  lines  and  extending  aft  to  a 
section  of  mesh,  with  no  stretched  mesh 
size  of  less  than  60  inches  (152.4  cm) 
extending  aft  for  a  distance  equal  to  or 
greater  than  one-half  the  vessel's  LOA; 

(iv)  Has  no  stretched  mesh  size  less 
than  15  inches  (38.1  cm)  aft  of  the  mesh 


described  in  paragraph  (10)(iii)  of  this 
definition  for  a  distance  equal  to  or 
greater  than  one-half  the  vessels  LOA; 

(v)  Contains  no  configuration 
intended  to  reduce  the  stretched  mesh 
sizes  described  in  paragraphs  (10)(iii) 
and  (iv)  of  this  definition: 

(vi)  Has  no  flotation  other  than  floats 
capable  of  providing  up  to  200  lb  (90.7 
kg)  of  buoyancy  to  accommodate  the  use 
of  a  net-sounder  device; 

(vii)  Has  no  more  than  one  fishing 
line  and  one  footrope  for  a  total  of  no 
more  than  two  weighted  lines  on  the 
bottom  of  the  trawl  between  the  wing 
tip  and  the  fishing  circle; 

(viii)  Has  no  metallic  component 
except  for  connectors  (e.g.. 
hammerlocks  or  swivels)  or  a  net- 
sounder  device  aft  of  the  fishing  circle 
and  forward  of  any  mesh  greater  than 
5.5  inches  (14.0  cm)  stretched  measure; 

(ix)  May  have  small  mesh  within  32 
ft  (9.8  m)  of  the  center  of  the  headrope 
as  needed  for  attaching  instrumentation 
[e.g.,  net-sounder  device);  and 

(x)  May  have  weights  on  the  wing 
tips. 

{l\\Pot  gear  means  a  portable 
structure  designed  and  constructed  to 
capture  and  retain  fish  alive  in  the 
water.  This  gear  type  includes  longline 
pot  and  pot-and-line  gear.  Each 
groundfish  pot  must  comply  with  the 
following: 

(i)  Biodegradable  panel.  Each  pot 
used  to  fish  for  groundfish  must  be 
equipped  with  a  biodegradable  panel  at 
least  18  inches  (45.72  cm)  in  length  that 
is  "arallel  to.  and  within  6  inches  '15.24 
cm)  of,  the  bottom  of  the  pot,  and  that 
is  sewn  up  with  untreated  cotton  thread 
of  no  larger  size  than  No.  30. 

(ii)  Tunnel  opening.  Each  pot  used  to 
fish  for  groundfish  must  be  equipped 
with  rigid  tunnel  openings  that  are  no 
wider  than  9  inches  (22.86  cm)  and  no 
higher  than  9  inches  (22.86  cm),  or  soft 
tuimel  openings  with  dimensions  that 
are  no  wider  than  9  inches  (22.86  cm). 

(12)  Pot-and-line  gear  means  a 
stationary,  buoyed  line  with  a  single  pot 
attached,  or  the  taking  of  fish  by  means 
of  such  a  device. 

(13)  Power  troll  gear  means  one  or 
more  lines,  with  hooks  or  lures 
attached,  drawn  through  the  water 
behind  a  moving  vessel,  and  originating 
from  a  power  gurdy  or  power-driven 
spool  fastened  to  the  vessel,  the 
extension  or  retraction  of  which  is 
directly  to  the  gurdy  or  spool. 

(14)  Trawl  gear  means  a  cone  or 
funnel-shaped  net  that  is  towed  through 
the  water  by  one  or  more  vessels.  For 
purpos'^s  of  this  part,  this  definition 
includes,  but  is  not  limited  to,  beam 
trawls  (trawl  with  a  fixed  net  opening 
utilizing  a  wood  or  metal  beam),  otter 
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trawls  (trawl  with  a  net  opening 
controlled  by  devices  commonly  callpd 
otter  doors),  and  pair  trawls  (trawl 
dragged  between  two  vessels)  and  is 
further  described  as  pelagic  or 
nonpelagic  trawl. 

(15)  Troll  gear  means  one  or  more 
lines  with  hooks  or  lures  attached 
drawn  through  the  water  behind  a 
moving  vessel.  This  gear  type  includes 
hand  troll  and  power  troll  gear. 
***** 

Buying  station  means  a  tender  vessel 
or  land-based  entity  that  receives 
unprocessed  groundfish  from  a  vessel 
for  deliverv  to  a  shoreside  processor  or 
mothership  and  that  does  not  process 
those  fish, 
***** 

CDQ  delivery  number  means  a 
sequential  number  assigned  by  the 
catcher  vessel  operator  that  uniquelv 
identifies  each  CDQ  deliverv.  The 
sequence  of  CDQ  delivery  numbers 
begins  with  the  first  fishing  activity 
under  a  multispecies  CDQ  plan,  and  the 
number  is  incrementally  adjusted  by 
one  with  each  delivery  offish. 
***** 

CDQ  number  or  group  number  means 
a  number  assigned  to  a  CDQ  group  bv 
NMFS  that  must  be  recorded  in  all 
logbooks  and  all  reports  submitted  by 
the  CDQ  group  or  by  vessels  and 
processors  catching  C^DQ  or  PSQ  under 
an  approved  CDP. 
***** 

Chinook  Salmon  Savings  Area  of  the 
B.S.-^n.Sep  §fi7q.21(e)(7){viii)  anH  Figurp 
8  to  this  part.) 

Chum  Salmon  Savings  Area  of  the 
BSAICVOA  (See  §679.21(e)(7)(vii)  and 
Figure  9  to  this  part.) 
***** 

Fish  product  (See  groundfish 
product.) 

***** 

Fishing  trip  means: 

(1)  Retention  requirements  (MRS.  IR,' 
IV.  and  pollock  roe  stnppingl.  With 
respect  to  retention  requirements  of 
MRB.  IR/IU,  and  pollock  roe  stripping, 
an  operator  of  a  vessel  is  engaged  in  a 
fishing  trip  from  the  time  the  harvesting, 
receiving,  or  processing  of  groundfish  is 
begun  or  resumed  in  an  area  until: 

***** 

Forage  fish  means  all  species  of  the 
following  families  (see  also  Table  2  to 
this  part): 

***** 

Gear  deployment  means: 

(1)  For  trawl  gear:  Where  the  trawl 
gear  reaches  the  fishing  level  and  begins 
to  fish. 

(2)  For  longline  gear:  Where  the  gear 
enters  the  water.  , 


(3)  For  pot  gear:  Where  the  first  pot 
enters  the  water. 

***** 

Haul  (See  gear  retrieval.) 

***** 

Nearshore  Bristol  Bay  Trawl  Closure 
Area  of  the  BSAI  (See  §  679.22(a)(9)  and 
Figure  12  to  this  part.) 
***** 

Net  weight  fIFQ  or  CDQ  halibut  only]. 
Net  weight  of  IFQ  or  CDQ  halibut  means 
the  weight  of  a  halibut  that  is  gutted, 
head  off.  and  washed  or  ice  and  slime 
deducted. 
***** 

Non-chinook  salmon  means  echo, 
pink,  chum  or  sockeye  salmon. 

***** 

Other  gear  means  gear  other  than 
authorized  fishing  gear. 

***** 

Person  means: 

(1 )  For  IFQ  and  CDQ  Programs  and 
General  I'sage  the  term  "person"  means 
any  individual  who  is  a  citizen  of  the 
United  .States  or  any  corporation, 
partnership,  association,  or  other  entity 
(or  its  successor-in-interest),  regardless 
of  whether  organized  or  existing  under 
the  laws  of  any  state,  who  is  a  U.S. 
citizen. 

(2)  For  High  Seas  Salmon  Fishery 
permits  issued  under  §  679. 4(h).  the 
term  "person"  excludes  any  nonhuman 
entity, 

(.3)  For  \'esse!  Moratorium  (.Applicable 
through  December  31.  1999)  the  term 
■person"  means  any  individual  who  is 
a  citizen  of  the  United  States  or  any  U.S. 
corporation,  partnership,  association,  or 
other  entity  (or  its  success(5r-in-interest), 
regardless  of  whether  organized  or 
existing  under  the  laws  of  any  state. 
***** 

Set  means  a  string  of  pots  or  hook- 
and-line  gear  or  a  group  of  pots  that  is 
deployed  in  the  water  in  a  similar 
location  with  similar  soak  time.  A  set 
begins  when  gear  is  deployed  into  the 
water  and  includes  a  test  set. 
unsuccessful  hanest.  or  when  gear  is 
not  working  and  is  pulled  in.  even  if  no 
fish  are  har\-ested  (see  also  "gear 
deployment"). 
***** 

Steller  Sea  Lion  Protection  Areas  (See 

§679. 22(a)(7).  (a)(8).  and  fb)(2l,  and 
§227,12  of  this  title,) 

Stem  means  the  forward  part  of  a 
vessel  (see  Figure  6  to  this  part) — that 
portion  of  the  vessel  where  the  sides  are 
united  at  the  fore  end  with  the  h^wpr 
end  attached  to  the  keel  and  the 
bowsprit,  if  one  is  present,  resting  on 
the  upper  end. 

Stern  means  the  aft  part  of  the  vessel 
(see  Figure  6  to  this  part). 


Tender  vessel  means  a  vessel  that  is 
used  to  transport  unprocessed  fish 
received  from  another  vessel  to  a 
shoreside  processor  or  mothership  (see 
also  "buying  station"). 
***** 

U.S.  citizen  means: 

(1)  General  usage.  Any  individual 
who  is  a  citizen  of  the  United  States. 

(2)  IFQ  program,  (i)  Any  individual 
who  is  a  citizen  of  the  United  States  at 
the  time  of  application  for  QS:  or 

(ii)  Any  corporation,  partnership, 
association,  or  other  entity  that  would 
have  qualified  to  dociunent  a  fishing 
vessel  as  a  vessel  of  the  United  States 
during  the  QS  qualifying  years  of  1988, 
1989,  and  1990. 

***** 

4.  In  §679.4,  paragraphs  (b)(2), 
(b)(4)(ii),  (b)(5)(iv){D).  (b)(5)(v),  (e), 
(f)(2)(vi),  (f)(4)(ii).  and  the  heading  of 
paragraph  (h)(2)  are  revised  to  read  as 
follows: 

§679.4    Permits. 

***** 

(b)*  *  * 

(2)  Non-groundfish.  A  vessel  of  the 
United  States  that  fishes  in  the  GOA  or 
BSAI  for  any  non-groundfish  species, 
including  but  not  limited  to  halibut, 
crab,  salmon,  scallops,  and  herring,  and 
that  is  required  to  retain  any  bycatch  of 
groundfish  under  this  part  must  obtain 
a  Federal  fisheries  permit  under  this 
part. 
***** 

(4)  *    *    * 

(ii)  A  Federal  fisheries  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Program  Administrator,  RAM  Division, 
Juneau.  AK. 

(5)  *   *   * 
(j,  )  *   .   ♦ 

(0)  If  a  mothership  or  catcher/ 
processor  operating  in  the  GOA, 
indicate  whether  inshore  or  offshore 
component. 

(v)  Signature.  The  owner  or  agent  of 
the  owner  of  the  vessel  must  sign  and 
date  the  application.  If  the  owner  is  a 
company,  the  agent  of  the  owner  must 
sign  and  date  the  application. 
***** 

(e)  Halibut  CDQ  permits  and  CDQ 
cards.  See  §679. 32(f). 

(f)*   *   • 

(2)*   *    * 

(vi)  Signature.  The  owner  or  agent  of 
the  ovkTier  of  the  shoreside  processor 
must  sign  and  date  the  application.  If 
the  owner  is  a  company,  the  agent  of  the 
owner  must  sign  and  date  the 
application. 
***** 

(43*    *   * 
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(ii)  A  Federal  processor  permit  is 
surrendered  when  the  original  permit  is 
submitted  to  and  received  by  the 
Program  Administrator.  R.AM  Division, 
funeau.  AK. 
***** 

(h)  *   *   ♦ 

(2)  Crew  members  and  other  persons 
not  the  operator  of  a  commercial  fishing 
vessel  using  power  troll  gear.  *    *   * 

***** 

5.  In  §679.5: 

a.  Paragraphs  (aKD.  (a){3)(iii),  (a)(4), 
(a)(6),  (a)(7),  (a)(9)(i){C),  (a)(9)(ii)(B), 
(a)(9)(iii).  (a)(13)  through  (a)(15),  (cj(2), 
(c)(3),  (e)(l)(iii),(f)(l)(ii)(C).  (g)(1) 
introductorv  text.  (g)(l){iv)  heading, 
(g)(3)(ii)(A).'  (h)(2).  (i)(2).  (k)(l).  (l)(5)(vi). 
(m).  and  (n)  are  revised; 

b.  Paragraphs  (c)(4),  (c)(5),  and  (c)(6) 
are  removed  and  reserved; 

c.  Paragraph  {h)(.1)  is  redesignated  as 
paragraph  (h)(4)  and  revised;  and 

d  Paragraphs  (a)(16).  (d)(2)(iv), 
(e)(2)(v),  (nOdii),  (f)(2)(v),  (g)(l)(v),  and 
(h)(3)  are  added  to  read  as  follows: 

§679.5    RecordKeepJng  and  reporting. 

(a)  General  requirements — (IJ 
Applicability.  Federal  fisheries  permit — 
(i)  Requirement  Except  as  provided  in 
paragraphs  (a)(l)(iii)  and  (iv)  of  this 
section,  the  following  participants  must 
comply  with  the  recordkeeping  and 
reporting  requirements  of  this  section: 

(A)  Any  catcher  vessel,  mothership, 
catcher/processor,  or  tender  vessel,  5 
net  tons  or  larger,  that  is  required  to 
have  a  Federal  fisheries  permit  under 
§679.4 

(B)  -^ny  shoreside  processor, 
mothership.  or  buving  station  that 
receives  groundfish  from  vessels  issued 
a  Federal  fisheries  permit  under  §679.4. 

(C)  Any  buying  station  that  receives  or 
delivers  groundfish  in  association  with 

a  mothership  issued  a  Federal  fisheries 
permit  under  §  679.4(b)  or  with  a 
shoreside  processor  or  vessel  operating 
solely  as  a  mothership  in  Alaska  State 
waters  issued  a  Federal  processor 
permit  under  §  679.4(f) 

(ii)  Shoreside  processor,  mothership. 
or  buying  station.  A  shoreside 
processor,  mothership.  or  buving  station 
subject  to  recordkeeping  and  reporting 
requirements  must  report  all  groundfish 
and  prohibited  species  received, 
including: 

(A)  Fish  received  from  vessels  not 
required  to  have  a  federal  fisheries 
permit. 

(B)  Fish  received  under  contract  for 
handling  or  processing  for  another 
processor. 

(iii)  Exemption  for  vessels  less  than  60 
ft  (18.3  ml  LOA.  A  catcher  vessel  less 
than  60  ft  (18  3  m)  LOA  is  not  required 


to  comply  with  recordkeeping  and 
reporting  requirements  contained  in 
§  679.5(a)  through  (j). 

(iv)  Exemption  for  groundfish  used  as 
crab  bait.  (A)  Owners  or  operators  of 
catcher  vessels  who  take  groundfish  in 
crab  pot  gear  for  use  as  crab  bait  on 
board  their  vessels  while  participating 
in  an  open  season  for  crab,  and  the  bait 
is  neither  transferred  nor  sold,  are 
exempt  from  Federal  recordkeeping  and 
reporting  requirements  contained  in 
paragraphs  (a)  through  (j)  of  this  section. 

(B)  This  exemption  does  not  apply  to 
fishermen  who: 

[1]  Catch  groundfish  for  bait  during  an 
open  crab  season  and  sell  that 
groundfish  or  transfer  it  to  another 
vessel,  or 

(2)  Participate  in  a  directed  fishery  for 
groundfish  using  any  gear  type  during 
periods  that  are  outside  an  open  crab 
season  for  use  as  crab  bait  on  board  their 
vessel. 

(C)  No  groundfish  species  listed  by 
NMFS  as  "prohibited"  in  a  management 
or  regulatory  area  may  be  taken  in  that 
area  for  use  as  bait. 

(v)  IFQ  fisheries  or  CDQ  halibut 
fisheries.  Any  catcher  vessel  or  catcher/ 
processor  that  participates  in  a  IFQ 
sablefish  fishery.  IFQ  halibut  fishery,  or 
CDQ  halibut  fishery  in  addition  to  the 
groundfish  fisheries  of  the  GOA  or  BSAI 
and  that  is  required  to  maintain  a 
logbook  under  this  section,  must  use  a 
combined  groundfish/IFQ  logbook. 
***** 

(3)*    *    * 

(iii)  The  signature  of  the  owner, 
operator,  or  manager  on  the  DFL.  DCL. 
or  DCPL  is  verification  of  acceptance  of 
the  responsibility  required  in 
paragraphs  (a)(3)(i)  and  (ii)  of  this 
section. 

(4)  Groundfish  logbooks  and  forms,  (i) 
The  Regional  Administrator  will 
prescribe  and  provide  groundfish 
logbooks  and  forms  required  under  this 
section  for  a  catcher  vessel  60  ft  (18.3 
m)  or  greater  LOA,  a  catcher/processor, 
a  mothership,  a  shoreside  processor, 
and  a  buying  station  (see  Table  9  to  this 
part). 

(ii)  The  operator  or  manager  must  use 
these  logbooks  and  forms  or  obtain 
approval  from  the  Regional 
Administrator  to  use  electronic  versions 
of  the  logbooks  and  forms. 

(iii)  The  operator  or  manager  of  a 
buying  station  must  maintain  a  separate 
DCL  for  each  mothership  or  shoreside 
processor  to  which  the  buying  station 
delivers  groundfish  during  a  fishing 
year. 
***** 

(6)  Maintenance  of  records,  (i)  The 
operator  or  manager  must  maintain  in 


English  all  records,  reports,  and 
logbooks  in  a  legible,  timely,  and 
accurate  maimer;  if  handwritten,  in 
indelible  ink;  if  computer-generated,  in 
a  printed  paper  copv;  and  based  on 
A.l.t. 

(ii)  The  operator  or  manager  must 
account  for  each  day  of  the  fishing  year 
in  the  logbook,  starting  with  January  1 
and  ending  with  December  31.  Time 
periods  must  be  recorded  consecutively 
in  the  logbook. 

(A)  If  a  vessel  owner  or  operator  is 
granted  reinstatement  of  a  Federal 
fisheries  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 
must  be  continuous  throughout  that 
year,  without  interruption  of  records. 

(B)  If  a  shoreside  processor  owner  or 
manager  is  granted  reinstatement  of  a 
Federal  processor  permit  after  having 
surrendered  it  within  the  same  fishing 
year,  recordkeeping  and  reporting 
requirements  as  defined  in  this  section 
must  be  continuous  throughout  that 
year,  without  interruption  of  records. 

(iii)  When  applicable,  the  operator  or 
manager  must  record  in  each  report, 
form,  and  logbook  the  following 
information: 

(A)  Page  number.  {1)  Except  as 
provided  in  paragraph  (a)(6)(iii)(A)(2)  of 
this  section,  the  operator  or  manager 
must  number  the  pages  in  each  logbook 
consecutively,  beginning  with  page  1 
and  continuing  throughout  the  logbook 
for  the  remainder  of  the  fishing  year.  If 
more  than  one  logbook  is  used  in  a 
fishing  year,  the  page  numbers  should 
follow  the  consecutive  order  of  the 
previous  logbook. 

(2)  The  manager  of  a  shoreside 
processor  must  number  the  DCPL  pages 
within  Part  I  and  Part  II  separately, 
beginning  with  page  1 . 

fB)  Date,  presented  as  month-day- 
year. 

(1)  If  a  catcher  vessel  harvesting 
sablefish  or  halibut  under  the  IFQ 
Program  (see  subpart  D  of  this  part)  in 
addition  to  groundfish  and  recording 
more  than  1  day  on  the  DFL  logsheet, 
the  operator  must  enter  the  first  day  of 
the  harvest  at  the  top  of  the  logsheet  and 
the  date  of  each  day  in  the  "record  by 
set"  and  "discard"  sections  of  the  DFL. 

(2)  If  a  catcher  vessel  harvesting 
groundfish  and  recording  more  than  1 
day  on  the  DFL  logsheet,  the  operator 
must  enter  the  first  day  of  the  har\'est  at 
the  top  of  the  logsheet  and  the  date  of 
each  day  in  the  "catch"  and  "discard/ 
donate"  sections  of  the  DFL. 

(3)  If  a  shoreside  processor,  the 
manager  must  enter  the  week-ending 
date  of  the  weekly  reporting  period  at 
the  top  of  the  logsheet  and  the  date  of 
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each  day  of  the  week  in  the  "landings" 
and  "discard/donate"  sections  of  the 
DC;PL. 

(C)  Time,  in  militaiy  format  to  the 
nearest  hour.  A.l.t. 

(D)  Position  coordinates.  latitude  and 
longitude  to  the  nearest  minute 
(optional;  record  to  the  nearest  second 
or  fraction  of  minute). 

(E)  Original /revised  report.  Except  for 
a  DEL,  DCL.  or  DCPL,  if  a  report  is  the 
first  one  submitted  to  the  Regional 
Administrator  for  a  given  date,  gear 
tvpe.  and  reporting  area,  the  report 
should  be  labeled.^'ORIGINAL 
REPORT."  If  a  report  is  a  correction  to 

a  previously  submitted  report  for  a 
given  date,  gear  tvpe.  and  reporting  area, 
the  report  should  be  labeled.  "REVISED 
REPORT." 

(F)  Product  codes,  whole  fish  codes, 
discard  product  codes,  and  product 
designations — (J)  General.  To  record 
information  in  the  DEL.  DCPL,  DCL. 
DPR.  VVPR,  PTR.  and  VAR.  the  operator 
or  manager  must  use  Table  1  to  this  part 
to  determine  product  codes,  whole  fish 
codes,  discard  product  codes,  and 
product  designations  for  federally 
managed  groundfish. 

(2)  Codes  in  discard/donate 
sections — (i)  Catcher/processor  or 
mothership.  The  operator  of  a  catcher/ 
processor  or  mothership  must  record  in 
the  discard/donate  sections  of  the  DCPL, 
DPR.  and  VVPR.  discard  codes  96  or  98: 
and  also  code  86  to  record  number  of 
prohibited  species  that  are  donated  to 
charity  under  a  NMFS-sponsored 
program. 

[ii]  Shoreside  processor.  The  manager 
of  a  shoreside  processor  must  record  in 
the  discard/donate  sections  of  the  DCPL, 
DPR.  and  VVPR.  discard  codes  96.  98  or 
99:  and  code  86  to  record  number  of 
prohibited  species  that  are  donated  to 
charity  under  a  NMFS-sponsored 
program. 

(ni]  Catcher  vessel  or  buying  station. 
The  operator  of  a  catcher  vessel  or  the 
operator  or  manager  of  a  buying  station 
must  record  in  the  discard/donate 
sections  of  the  DEL  or  DCL, 
respectively,  discard  codes  96  or  98: 
whole  fish  codes  02.  92.  93.  and  95:  and 
code  86  to  record  number  of  prohibited 
species  that  are  donated  to  charity 
under  a  NMFS-sponsored  program.  In 
addition,  the  operator  of  a  buying 
station  delivering  to  a  shoreside 
processor  must  record  rode  99  for  any 
discard  after  delivery  from  catcher 
vessels  and  before  delivery  to  a 
shoreside  processor. 

[3]  Product  code  97.  {i)  When 
recording  information  in  a  DCPL  for 
products  not  listed  on  Table  ,3  to  this 
part,  the  operator  of  a  catcher/processor 
or  mothership  or  the  manager  of  a 


shoreside  processor  must  record  code 
97 — other  retained  product  and  wTite  a 
description  of  the  product  in  addition  to 
that  code. 

{ii]  Because  product  code  97  is  not  a 
defined  product  and  product  recovery 
rates  (PRRs)  may  vary  depending  on  the 
product  and,  thus,  are  not  available  in 
Table  3  to  this  part  to  convert  product 
amounts  into  round  weight,  the  operator 
or  manager  must  determine  the  PRR  of 
the  product  and  record  the  PRR  next  to 
the  code  97  and  product  description  in 
the  DCPL 

[4]  Product  code  33.  When  recording 
information  m  a  DCPL,  DPR,  WPR.  or 
PTR  for  product  code  33 — fish  oil,  the 
operator  of  a  catcher;  processor  or 
mothership  or  the  manager  of  a 
shoreside  processor  must  record  and 
report  only  those  amounts  of  oil  that  are 
destined  for  sale  and  not  include 
amounts  of  oil  that  are  stored  or  burned 
for  fuel  onboard. 

(5)  Product  code  41.  When  recording 
information  in  a  DCPL,  DPR,  or  WPR  for 
whole  fish  destined  for  offsite  fish  meal 
production,  the  operator  of  a  catcher/ 
processor  or  mothership  or  the  manager 
of  a  shoreside  processor  must  use  code 
41  as  defined  m  Table  1  to  this  part.  For 
exceptions  on  a  PTR,  see  paragraph 
(g)(l)(i)  of  this  section. 

(6)  Product  codes  04.  05.  51,  54,  55. 
57.  and  58 — (i)  IFQ  codes.  Product 
codes  04,  05.  51,  54.  55,  57.  and  58  are 
reserved  for  use  with  IFQ  fish  products. 

(;'/)  IFQ  halibut  product  codes.  When 
recording  IFQ  halibut  in  a  groundfish/ 
IFQ  DFL  or  DCPL.  an  IFQ  landing 
report,  or  IFQ  shipment  report,  the 
operator  of  a  catcher  vessel  or  catcher/ 
processor  must  use  onh'  product  codes 
04.  05.  54.  and  55  as  defined  in  Table 
1  to  this  part. 

[Hi]  IFQ  sablefish  product  codes. 
Except  for  product  codes  05,  55,  or  86, 
when  recording  IFQ  sablefish  in  a 
groundfish/IFQ  DFL  or  DCPL.  an  IFQ 
landing  report,  or  IFQ  shipment  report, 
the  operator  of  a  catcher  vessel  or 
catcher/ processor  may  use  product 
codes  defined  in  Table  1  to  this  part. 

(7)  Discard  code  99.  When  recording 
information  in  a  DCPL.  DPR,  or  WPR  for 
discard  after  delivery  and  before 
processing  by  shoreside  processors  and 
buying  stations  delivering  to  shoreside 
processors  and  in-plant  discard  of 
whole  groundfish  and  prohibited 
species  during  processing,  the  manager 
of  a  shoreside  processor  or  buying 
station  must  use  code  99  as  defined  in 
Table  1  to  this  part.  For  exceptions  on 

a  PTR,  see  paragraph  (g)(l)(i}  of  this 
section. 

(G)  Species  codes.  [1}  To  record 
information  in  the  DFL.  DCPL.  DCL. 
DPR.  WPR.  and  PTR,  the  operator  or 


manager  must  use  Table  2  to  this  part 
to  determine  species  codes  for  federally 
managed  groundfish,  federally 
identified  prohibited  species,  and 
ADF&G  managed  fish  (marked  with  an 
asterisk). 

(2)  All  species  codes  listed  on  Table 
2  to  this  part  for  federally  managed 
species  must  be  recorded  in  the  DFL, 
DCPL.  DCL.  DPR.  WPR,  or  PTR. 

(3)  (All  species  codes  listed  on  Table 
2  to  this  part  for  non-federally  managed 
species  may  be  recorded  in  the  DFL, 
DCPL,  DCL.  DPR,  WPR,  or  PTR. 

(4)  Except  for  species  codes  120,  144, 
168,  169,  171,  and  888,  all  species  codes 
on  Table  2  to  this  part  may  be  used  on 
ADF&G  fish  tickets,  including  the 
mothership  weekly  cumulative  fish 
tickets. 

(7)  Active  and  inactive  periods — (i) 
Each  day  of  fishing  year.  Account  for 
each  day  of  the  fishing  year,  January  1 
through  December  31,  in  the  DFL.  DCL. 
or  DCPL  by  checking  the  appropriate 
box  to  indicate  active  and  inactive 
periods  as  defined  under  §  679.2.  The 
operator  or  manager  must  record  the 
first  day  of  the  fishing  year.  January  1 . 
on  the  first  page  of  the  DFL,  DCL.  or 
DCPL. 

(ii)  Active  period — (A)  Mothership. 
catcher/processor,  or  buying  station. 
Except  as  provided  in  paragraph 
(a)(7)(ii)(C)  of  this  section,  if  a 
mothership,  catcher/processor,  or 
buying  station,  use  a  separate  logsheet 
for  each  day  of  an  active  period. 

(B)  Catcher  vessel  or  shoreside 
processor.  Except  as  provided  in 
paragraph  (a)(7)(ii){C)  of  this  section,  if 
a  catcher  vessel  or  shoreside  processor, 
use  a  separate  logsheet  for  each  day  or 
use  one  logsheet  for  up  to  7  days. 

(C)  Active  but  not  conducting  fishing 
activity.  Use  one  logsheet  to  record  a 
time  period  greater  than  1  day  when 
"active  but  not  conducting  fishing 
activity,"  and  indicate  the  first  day  and 
last  day  of  this  time  period  as  follows. 

(2)  Indicate  in  the  DFL  or  catcher/ 
processor  DCPL  on  one  logsheet  the  first 
day  of  the  period  in  the  "START"  date 
box  and  the  last  day  of  the  period  in  the 
"END"  date  box. 

(2)  Indicate  in  the  DCL  and  the 
shoreside  processor  DCPL  on  one 
logsheet  the  first  dav  of  the  period  in  the 
"MONTH-DAY- YEAR"  box  and  the 
last  day  of  the  period  in  the  "END"  date 
box, 

[3]  If  an  active  period  with  no  fishing 
activity  extends  across  two  or  more 
successive  quarters,  the  operator  or 
manager  must  complete  two  logsheets: 
The  first  logsheet  to  indicate  the  last  day 
of  the  first  quarter  and  the  next  logsheet 
to  indicate  the  first  day  of  the  second 
quarter. 
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(iii)  Inactive  period.  Use  one  logsheet 
to  record  a  time  period  greater  than  1 
day  when  inactive,  and  indicate  the  first 
day  and  last  day  of  this  time  period  as 
follows: 

(A)  Indicate  in  the  DFL  or  catcher/ 
processor  DCPL  on  one  logsheet  the  first 
day  of  an  inactive  period  in  the 
"START"  date  box  and  the  last  day  of 
an  inactive  period  in  the  "END"  date 
box. 

(B)  Indicate  in  the  DCL  and  the 
shoreside  processor  DCPL  on  one 
logsheet  the  first  dav  of  an  inactive 
period  in  the  'MONTH-DA Y-YEAR" 
box  and  the  last  day  of  an  inactive 
period  in  the  "END"  date  box. 

(C)  If  an  inactive  period  extends 
across  two  or  more  successive  quarters, 
the  operator  or  manager  must  complete 
two  logsheets:  The  first  logsheet  to 
indicate  the  last  day  of  the  first  quarter 
and  the  second  logsheet  to  indicate  the 
first  day  of  the  second  quarter. 

(iv)  Fishing  activity.  Indicate  in  the 
DFL.  DCL,  or  DCPL  all  fishing  activity, 
which  is  defined  as  follows: 

(A)  If  a  c:atcher  vessel — harvest  or 
discard  of  groundfish. 

(B)  If  a  catcher/processor — harvest, 
discard,  or  processing  of  groundfish. 

(C)  If  a  mothership  or  shoreside 
processor — receipt,  discard,  or 
processing  of  groundfish. 

(D)  If  a  buying  station — receipt, 
discard,  or  delivery  of  groundfish. 

(v)  Active  and  conducting  fishing 
activity  If  in  an  active  period  and 
conducting  fishing  activity,  the  operator 
of  a  catcher  vessel  must  record  in  the 
DFL,  the  operator  or  manager  of  a 
buying  station  must  record  in  the  DCL, 
and  the  operator  or  manager  of  a 
catcher/processor,  mothership,  or 
shoreside  processor  must  record  in  the 
DCPL,  VVPR.  DPR.  and  mothership  or 
catcher/ processor  check-in/check-out 
report  as  follows: 

(A)  Gear  type.  ( 1 )  The  gear  type  used 
to  harvest  the  groundfish  If  gear  type  is 
not  an  authorized  fishing  gear  as 
defined  at  «?  679.2,  circle  OTHER. 

(2)  If  a  mothership.  shoreside 
processor,  or  buying  station  and 
groundfish  are  received  from  the  same 
reporting  area  but  were  harvested  with 
more  than  one  gear  type;  or  if  a  catcher/ 
processor  and  groundfish  were  caught 
in  the  same  reporting  area  using  more 
than  one  gear  type,  the  operator  or 
manager  must: 

{i]  If  a  mothership,  shoreside 
processor,  or  a  catcher/processor,  use  a 
separate  logsheet  in  the  DCPL  to  record 
each  gear  tvpe. 

(n)  If  a  buying  station,  use  a  separate 
logsheet  in  the  DCL  to  record  each  gear 
type. 


(i'j)  If  a  mothership.  shoreside 
processor,  or  a  catcher/processor, 
submit  a  separate  check-in/check-out 
report.  DPR  (if  required),  and  WPR  for 
each  gecir  type. 

(B)  Reporting  Area.  In  the  DFL.  DCL. 
DCPL,  WPR.  DPR,  mothership  or 
catcher/processor  check-in/check-out 
report,  the  reporting  area  code  (see 
Figures  1  and  3  to  this  part)  where  gear 
retrieval,  as  defined  at  §679.2,  was 
completed. 

(1)  If  a  haul  or  set  occurs  in  more  than 
one  reporting  area,  record  the  reporting 
area  code  where  gear  retrieval  was 
completed,  regardless  of  where  the 
majority  of  the  haul  or  set  took  place. 

(2)  If  a  catcher  vessel  or  catcher/ 
processor  using  trawl  gear,  record 
whether  catch  was  harvested  in  the 
COBLZ  or  in  the  RKCSA. 

(/)  If  recording  in  a  DFL  or  DCPL,  use 
two  separate  logsheets,  the  first  to 
record  the  information  from  the 
reporting  area  that  includes  the  COBLZ 
or  RKCSA  and  the  second  to  record  the 
information  from  the  reporting  area  that 
does  not  include  the  COBLZ  or  RKCSA. 

(ij)  If  recording  on  a  WPR,  use  two 
separate  columns  to  record  the  part  of 
the  same  reporting  area  that  includes 
the  COBLZ  or  RKCSA  and  the  part  that 
does  not  include  the  COBLZ  or  RKCSA. 

[3]  If  a  catcher/processor  using  trawl 
gear  and  recording  on  a  check-in/check- 
out report,  the  operator  must  submit  a 
separate  check-in/check-out  report  to 
record  the  part  of  the  same  reporting 
area  that  includes  the  COBLZ  or  RKCSA 
and  the  part  that  does  not  include  the 
COBLZ  or  RKCSA  area. 

(C)  Observers.  (1)  If  a  mothership  or 
shoreside  processor  DCPL,  a  catcher/ 
processor  groundfish  DCPL,  or  a  catcher 
vessel  groundfish  DFL,  the  number  of 
observers  aboard  or  on  site. 

[2]  If  a  groundfish/IFQ  catcher  vessel 
DFL  or  groundfish/IFQ  catcher/ 
processor  DCPL,  the  number  of 
observers  aboard,  the  name  of  observer, 
and  the  observer  cruise  number. 

(D)  Number  of  crew  or  crew  size.  In 
a  DFL.  DCL,  DCPL  (except  shoreside 
processor),  and  mothership  or  catcher/ 
processor  WPR,  the  number  of  crew. 
excluding  certified  observer(s).  on  the 
last  day  of  the  weeklv  reporting  period. 

(E)  CDQ.  In  a  DFL,' DCL,  DCPL.  WPR, 
DPR.  or  check-in/check-out  report: 

(1)  If  harvest  is  under  a  CDQ  program, 
record  the  CDQ  number.  If  harvest  is  not 
under  a  CDQ  program,  leave  blank. 

(2)  If  harvest  is  under  more  than  one 
CDQ  number,  use  a  separate  logsheet  for 
each  CDQ  number. 

(3)  If  a  catcher  vessel  delivering  to  a 
shoreside  processor  and  using  a 
groundfish/IFQ  DFL,  record  the  CDQ 
delivery  number  in  the  appropriate  box. 


If  using  a  groundfish  DFL.  record  the 
CDQ  delivery  number  in  the  blank  space 
in  the  "identification"  section  of  the 
logsheet. 

[4)  If  a  shoreside  processor  or  buving 
station  delivering  to  a  shoreside 
processor,  record  CDQ  delivery  number 
under  the  catcher  vessel's  name  in  the 
delivery  information  section  of  the 
DCPL  or  DCL,  respectively. 

(F)  Experimental  fisheries.  If  harvest 
is  under  an  experimental  fisheries 
program,  record  the  experimental 
fisheries  number  (e.g.,  EXP  9801)  in  the 
CDQ  number  block, 
***** 

(9)  *    *    * 

(i)  *   *   * 

(C)  (J)  If  groundfish  are  not  received 
or  processed  during  a  day,  the  operator 
or  manager  must  write  "no  groundfish 
receipt  or  production"  on  the 
production  section  of  the  DCPL. 

(2)  If  groundfish  are  not  received  or 
processed  during  a  weekly  reporting 
period,  the  manager  must  submit  a  WPR 
(see  paragraph  (i)  of  this  section)  for 
each  week  in  which  no  groundfish  are 
received  or  processed  and  write  "no 
groundfish  receipt  or  production  this 
week"  on  the  production  section  of  the 
WPR. 

(ii)  *   *   * 

(B)  Weekly  production.  At  the  end  of 
each  weekly  reporting  period  or  prior  to 
the  offload  or  transfer  of  all  fish  or  fish 
product  from  a  catcher/processor  or 
mothership  if  offload  or  transfer  occurs 
before  the  end  of  a  weeklv  reporting 
period,  enter  for  each  species  and 
product  code  the  cumulative  total  fish 
product  weight  for  each  groundfish 
product  to  the  nearest  lb  or  to  at  least 
the  nearest  0.001  mt,  summarized 
separately  by  reporting  area,  gear  type. 
COBLZ  or  RKCSA  area  if  applicable 
under  paragraph  (a)(7)(v)(B)  of  this 
section,  and  CDQ  number.  The 
cumulative  total  fish  product  weight  is 
calculated  by  adding  the  daily  totals  and 
total  carried  forward  (except  for  a 
Shoreside  Processor  DCPL)  for  that 
week. 

(iii)  Zero  amount  carried  forward.  At 
the  beginning  of  each  weekly  reporting 
period  or  after  the  offload  or  transfer  of 
all  fish  or  fish  product  onboard  if  such 
offload  occurs  prior  to  the  end  of  a 
weekly  reporting  period,  from  a  catcher/ 
processor  or  mothership.  the  amount  is 
zero,  and  nothing  shall  be  carried 
forward  from  the  previous  weekly 
reporting  period. 
***** 

(13)  Inspection  and  retention  of 
records — (i)  Inspection.  The  operator  of 
a  catcher/processor  or  mothership  or  the 
manager  of  a  shoreside  processor  or  the 


First  quarter 
Second  quar 
Third  quarter 
Fourth  quarte 
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operator  or  manager  of  a  buving  station 
must  make  all  logbooks,  reports,  forms, 
and  mothership-issued  fish  tickets 
required  under  this  section  available-for 
inspection  upon  the  request  of  an 
authorized  officer  for  the  time  periods 
indicated  in  paragraph  (a){13)(ii)  of  this 
section. 

(ii)  Retention  of  records  The  operator 
or  manager  must  retain  logbooks  and 
forms  as  follows: 

(A)  On  site.  On  site  until  the  end  of 
the  fishing  year  during  which  the 
records  were  made  and  for  as  long 
thereafter  as  fish  or  fish  products 
recorded  in  the  logbooks  and  forms  are 
retained. 

(B)  For  3  years.  Except  for  the 
operator  or  manager  of  a  buying  station, 
for  3  years  after  the  end  of  the  fishing 
year  during  which  the  records  were 
made, 

(C)  Catcher  Vessel.  The  operator  of  a 
catcher  vessel  must  retain  the  original 
(white)  copy  of  all  DFLs  and  a  paper 
copy  of  the  VAR,  if  applicable. 

(D)  Mothership  or  Shoreside 
Processor.  The  operator  of  a  mothership 
or  the  manager  of  a  shoreside  processor 
must  retain: 

( J )  The  white  copy  of  all  DCPLs, 
{2)  A  paper  copy  of  all  forms 
submitted  to  NMFS.  including  those 


forms  that  were  originally  submitted 
electronicallv, 

(3)  The  photocopies  of  DCL  yellow- 
copies  until  the  original  DCL  is  received 
from  the  associated  buying  station  at  the 
conclusion  of  fishing  or  no  later  than 
February  1  of  the  following  fishing  year. 

(4)  The  bound  DCLs  containing  the 
white  logsheets  from  associated  buving 
stations. 

(5)  The  blue  DFL  copies  submitted  bv 
operators  of  catcher  vessels  through  the 
last  day  of  the  fishing  year  diiring  which 
the  records  were  made. 

(6)  The  white  copy  of  any  fish  ticket 
issued  to  a  catcher  vessel. 

(E)  Catcher/processor.  The  operator  of 
a  catcher  processor  must  retain: 

[1]  The  white  copy  of  all  DCPLs. 

(2)  A  paper  copy  of  all  forms 
submitted  to  NMFS.  including  those 
form.'^  that  were  originally  submitted 
electronically 

(F)  Buying  Station.  The  operator  or 
manager  of  a  buying  station  must  retain 
thp  pink  DCL  copies  for  each  associated 
mothership  or  shoreside  processor  for  3 
years  after  the  end  of  the  fishing  year 
during  which  the  records  were  made. 

(14)  Submittal  and  distribution  of 
logbooks  and  forms  For  recordkeeping 
and  reporting  in  the  groundfish  fisheries 
of  the  EEZ  off  Alaska,  the  operator  of  a 


catcher  vessel,  mothership,  catcher/ 
processor,  or  of  a  buying  station 
delivering  to  a  mothership.  or  the 
manager  of  a  shoreside  processor  or  of 
a  buying  station  dehvering  to  a 
shoreside  processor  is  required  to  use 
the  logbooks  issued  in  accordance  with 
paragraph  (aK4)  of  this  section,  submit 
the  logsheets  to  NMFS  in  accordance 
with  this  paragraph  (a){14),  and  retain 
the  logbooks  in  accordance  with 
paragraph  (a)(13)  of  this  section. 

(i)  Submittal  of  forms.  The  operator  or 
manager  must  submit  the  check-in 
report,  check-out  report,  vessel  activity 
report,  weekly  production  report,  daily 
production  report,  and  product  transfer 
report  (see  Table  9  to  this  part),  as 
applicable  by: 

(A)  Faxing  the  NMFS  printed  form  to 
the  fax  number  on  the  form:  or 

(B)  Transmitting  a  data  file  with 
required  information  and  forms  to 
NMFS  by  modem,  satellite  (specifically 
INMARSAT  standards  A.  B,  or  C),  or  e- 
mail. 

(C)  With  the  approval  of  the  Regional 
Administrator,  using  the  voluntary 
electronic  reporting  format  for  the 
check-in  report,  check-out  reports,  and 
WPR. 

(ii)  Logbook  descriptions.  The  copy 
sets  of  each  logbook  are  described  here: 


Type  of  logbook 


(A)  Catcher  vessel  Groundfish/IFQ  DFL  

(B)  Catcher  vessel  Groundfish  DFL    

(C)  Catcher/processor  Groundfish/IFQ  DCPL 


Copy  sets 


White,  blue,  green,  yellow. 
White  blue,  yellow. 
White,  green,  yellow 
vVnlte.  yellow 

(E)  Mothership  DCPL  : White  yellow 

(F)  Shoreside  Processor  DCPL  White,  yellow 

(G)  Buying  Station  DCL  j  White,  pink,  yellow. 


(iii)  Logsheet  distribution    The  operator  or  manager  must  distribute  or  retain  the  multiple  copies  of  each  logsheet 
described  in  paragraph  (a)(14)(ii)  as  follows: 


if  logsheet  color  is. 

Distribute  to 

See  para- 
graph 
679.5(a)(14): 

Exception,  see  679.5 

(A)  White  

(B)  Yellow  

Logsheet  remains  permanently  m  logbook. 

Submit  quarterly  to  NMFS                        

Operator  submits  to  buying  station    mothership    or  shoreside 

processor  that  receives  the  groundfish  harvest 

Operator  or  manager  retains  

For  distnbution   under   NMFS'IPHC   groundfish/  IFQ  logt)ook 

program 

(iii)(A) 
(iil)(B) 

(iii)(C) 
(iii)(D) 

(a)(14)(iii)(A)(r). 
(c){6)(i). 

(C)  Blue  (catcher  vessel  only)  ... 

(D)  Pink  (buying  station  only)    ... 

(E)  Green  (groundfish/  IRQ 
logbooks  only) 

(A)  Yelloiv  logsheet.  The  operator  or  manager  must  submit  the  yellow  copy  of  each  logbook  to  NMFS  on  a  quarterly 
basis  to:  NMFS"  Office  of  Enforcement,  Alaska  Region  Logbook  Program,  P.O.  Box  21767,  Juneau,  AK  99802-1767, 
on  the  following  schedule: 

First  quarter I  By  May  1  of  that  fishing  year. 

Second  quarter  By  August  1  of  that  fishing  year. 

Third  quarter  ; By  November  1  of  that  fishing  year 

Fourth  quarter  By  Februan^  1  of  the  following  fishing  year. 
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[1]  Buying  station.  The  operator  or 
manager  of  a  buying  station  must  submit 
upon  deliverv'  of  catch  the  yellow  DCL 
copy  to  the  associated  mothership  or 
shoreside  processor,  along  with  the 
.\DF&G  fish  tickets  for  that  delivery- 

(2)  Mothership  or  shoreside  processor. 
The  operator  of  a  mothership  or 
manager  of  a  shoreside  processor  must 
make  and  retain  a  photocopy  of  each 
yellow  DCL  logsheet  received  from  an 
associated  buying  station  and  submit 
the  yellow  DCL  copies  to  NMFS  along 
with  the  mothership  or  shoreside 
processor  DCPL  yellow  copies. 

[3]  Groundfish  and  groundfish/IFQ 
logbooks  lEffective  through  December 
31.  19991.  The  operator  of  a  catcher 
vessel  or  catcher/ processor  must  submit 
all  of  the  yellow  logsheets  both  from  the 
groundfish  logbook  and  from  the 
groundfish/IFQ  logbook  to  NMFS. 

(B)  Blue  discard  logsheet.  DFL— (1) 
Catcher  vessel.  Except  when  delivering 


an  unsorted  codend  (see  paragraph 
(c){6)(i)  of  this  section),  the  operator  of 
a  catcher  vessel  must  submit  the  blue 
DFL  copy  to  the  buying  station, 
mothership.  or  shoreside  processor  that 
receives  the  groundfish  harvest. 

(2)  Buying  station  The  operator  or 
manager  of  a  buying  station  must  submit 
upon  delivery  of  catch  to  an  associated 
mothership  or  shoreside  processor  any 
blue  DFL  copies  received  from  catcher 
vessels  delivering  groundfish  to  the 
buying  station. 

(Q  Pink  logsheet,  DCL.  The  operator 
or  manager  of  a  buying  station  must 
retain  the  pink  DCL  copies  for  each 
associated  mothership  or  shoreside 
processor  for  3  years  after  the  end  of  the 
fishing  year  during  which  the  records 
were  made. 

(D)  Green  logsheet.  groundfish/IFQ 
DFL  and  catcher/processor  DCPL.  The 
green  copies  in  the  groundfish/IFQ  DFL 
and  catcher/processor  DCPL  are  to 


support  a  separate  data  collection  bv  the 
IPHC  under  the  joint  NMFS/IPHC 
logbook  program:  check  with  the  IPHC 
for  submittal  and  retention 
requirements. 

(15)  Delivery  information  for 
mothership  and  shoreside  processor. 
The  operator  of  a  mothership  or  the 
manager  of  a  shoreside  processor  must 
record  the  following  information  in  the 
"delivery  information  section"  of  the 
Mothership  DCPL  or  Shoreside 
Processor  DCPL: 

(i)  If  groundfish  delivery  was  made  by 
a  catcher  vessel  or  buying  station,  write 
"CV"  or  "BS,"  respectively. 

(ii)  If  groundfish  delivery  is  from  a 
catcher  vessel,  enter  YES  or  NO  to 
indicate  whether  the  blue  DFL  copies 
were  submitted  by  the  catcher  vessel  at 
the  time  of  delivery;  if  NO.  record  as 
follows: 


If  blue  DFL  not  submitted  by  catcher  vessel,  record  NO 
and  the  letter: 

To  Indicate  the  catcher  vessel 

(leave  blank:  no  letter  necessary) 

P  

P 

L  

U 

Did  not  give  reason  for  nonsubmittal. 

Does  not  have  a  federal  fishenes  permit. 

Is  under  60  ft  (18  3  m)  LOA  and  does  not  have  a  federal  fisheries  permit. 

Is  under  60  ft  (18  3  m)  LOA  and  has  a  federal  fisheries  permit. 

Delivered  an  unsorted  codend 

(iii)  Name  and  ADF&G  vessel  number 
(if  applicable)  of  the  catcher  vessel  or 
buying  station  delivering  the 
groundfish. 

(iv)  Date  and  time  (to  the  nearest 
hour,  Alt.)  when  receipt  of  groundfish 
catch  is  completed 

(v)  Estimated  total  groundfish 
delivery  weight  of  the  groundfish  catch 
to  the  nearest  lb  or  to  the  nearest  mt. 

(vi)  ADF&G  fish  ticket  numbers  issued 
to  catcher  vessels  for  the  weekly 
reporting  period,  including  the  fish 
ticket  numbers  issued  by  an  associated 
buying  station 

fvii)  If  a  mothership: 

(A)  Latitude  and  longitude  (to  the 
nearest  minute]  of  the  mothership 
position  when  the  groundfish  catch  is 
received.  Option:  Record  to  nearest 
second  or  fraction  of  minute. 

(B)  Round  catch  weight  of  IR/IU 
pollock  and  Pacific:  cod. 

(viii)  If  a  shoreside  processor  and 
located  in  a  state  other  than  Alaska,  the 
manager  must  record  the  fish  ticket 
number  issued  through  that  state  and 
write  above  the  number,  the  name  of  the 
state.  If  a  state  fish  ticket  system  is  not 
used,  the  manager  must  record  the  catch 
receipt  number  with  the  state  written 
above  the  number 

(16)  Dehvery-  information  for  buying 
station.  The  operator  or  the  manager  of 
a  buying  station  must  record  the 


following  information  in  the  "delivery 
information  section"  of  the  Buying 
Station  DCL: 

(i)  Name  and  ADF&G  vessel  number 
of  the  catcher  vessel  delivering  the 
groundfish. 

(ii)  Date  and  time  (to  the  nearest  hour, 
A.l.t.)  when  receipt  of  groundfish  catch 
is  completed. 

(iii)  Estimated  total  groundfish 
delivery  weight  of  the  groundfish  catch 
to  the  nearest  lb  or  to  the  nearest  mt. 

(iv)  ADF&G  fish  ticket  number  issued 
to  the  catcher  vessel. 

(v)  Name,  ADF&G  processor  code,  and 
Federal  fisheries  permit  number  or 
Federal  processor  permit  number  of  the 
associated  mothership  or  shoreside 
processor  to  which  groundfish 
deliveries  were  made. 
***** 

(c)*  *  * 

(2)  Time  limit  and  submittal — (i) 
Catcher  vessel  DFL. 

(A)  The  operator  of  a  catcher  vessel 
must  record  in  the  DFL: 

(1)  The  time,  position,  and  estimated 
total  catch  weight  of  groundfish  for  each 
haul  or  set  within  2  hours  after  gear 
retrieval. 

(2)  Discard  or  donation  information  as 
described  at  paragraph  (a)(10)  of  this 
section  each  day  on  the  day  they  occvu; 
all  other  information  required  in  the 


DFL  by  noon  of  the  day  following  gear 
retrieval. 

(3)  Notwithstanding  other  time  limits, 
all  information  required  in  the  DFL 
within  2  hours  after  the  vessel's  catch  is 
offloaded. 

(B)  Except  as  provided  at  paragraph 
(c)(3)(iii)(B)(I)  of  this  section,  within  2 
hours  of  completion  of  catch  delivery 
information,  the  operator  of  a  catcher 
vessel  must  submit  the  blue  DFL  copies 
with  delivery  of  the  harvest  to  the 
operator  of  a  mothership  or  a  buying 
station  delivering  to  a  mothership,  or  to 
the  manager  of  a  shoreside  processor  or 
buying  station  delivering  to  a  shoreside 
processor. 

(C)  The  operator  must  sign  the 
completed  DFL  logsheets  by  noon  of  the 
day  following  the  week-ending  date  of 
the  weekly  reporting  period  (see 
paragraph  (a)(3)(iii)  of  this  section). 

(ii)  Catcher/processor  DCPL.  The 
operator  of  a  catcher/processor  must 
record  in  the  DCPL: 

(A)  The  time,  position,  and  estimated 
total  catch  weight  of  groundfish  for  each 
haul  or  set  within  2  hours  after  gear 
retrieval. 

(B)  Product  and  discard  or  donation 
information  as  described  at  paragraphs 
(a)(9)  and  (a)(10)  of  this  section  each  day 
on  the  dav  thev  occiu-;  all  other 
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as  made  by 
tion,  write 


information  required  in  the  DCPL  by 
noon  of  the  day  following  completion  of 
production. 

(C)  Notwithstanding  other  time  limits, 
record  all  informatinn  required  in  the 
DCPL  within  2  hours  after  the  vessel's 
catch  is  offloaded. 

(D)  The  operator  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  following  the  week-ending  date 
of  the  weekly  reporting  period  (see 
paragraph  (a)(3){iii)  of  this  section). 

(3)  Logbook  formats — (i)  Groundfish/ 
IFQ  format.  In  addition  to  requirements 
described  in  paragraphs  (a)  and  (b)  of 
this  section,  the  operator  of  a  catcher 
vessel  at  least  60  ft  (18.3  m)  LOA  or  a 
catcher/processor  harAesting  sablefish 
or  halibut  under  the  IFQ  program  (see 
subpart  D  of  this  part)  in  addition  to 
groundfish  mu.st  record  the  operator's 
name  and  the  following  information  in 
the  groundfish/ IFQ  DFL  or  DCPL. 
respectively: 

(A)  Obsen-er  information — (1)  Name 
of  obsen'er.  (Optional,  but  may  be 
required  by  the  Intematicmal  Pacific 
Halibut  Commission  at  50  CFR  chapter 
III  (IPHC  regulations).) 

(2)  Observer  cruise  number.  (Optional, 
but  may  be  required  by  IPHC 
regulations.) 

(B)  Gear  type.  (1)  Check  the 
appropriate  box  to  indicate  gear  type 
used  to  harvest  the  fish  and  enter 
appropriate  gear  ID.  If  gear  information 
is  the  same  as  the  previous  page,  check 
the  appropriate  box  instead  of  re- 
entering the  information. 

(2)  If  gear  type  is  pot.  enter: 
(;')  The  number  of  pots  set. 

(;j)  The  number  of  pots  lost  (if 
applicable).  (Optional,  but  may  be 
required  by  IPHC  regulations.) 

(3)  If  gear  type  is  hook-and-line.  check 
the  appropriate  box  to  indicate  whether 
gear  is  fixed  hook  (conventional  or  tub), 
autoline,  or  snap.  (Optional,  but  may  be 
required  by  IPHC  regulations.) 

(4)  If  gear  type  is  fixed  hook 
(conventional  or  tub),  autoline,  or  snap, 
enter: 

(j)  The  length  of  skate  to  the  nearest 
foot  (optional,  but  may  be  required  by 
IPHC  regulations) 

[ii]  The  size  of  hooks,  hook  spacing  in 
feet,  and  number  of  hooks  per  skate 
(optional,  but  may  be  required  by  IPHC 
regulations.) 

[Hi]  The  number  of  skates  set. 

(iv)  The  number  of  skates  lost  (if 
applicable)  (optional,  but  may  be 
required  by  IPHC  regulations.) 

(C)  IFQ  permit  numbers.  Enter  the  IFQ 
permit  numbers  of  the  of  operator  and 
each  IFQ  holder  aboard. 

(D)  CDQ  information.  The  groundfish 
CDQ  number  and  the  halibut  CDQ 
permit  number.  Write  in  the  groundfish 


CDQ  deliven,'  number  in  the  box  under 
the  vessel  name. 

(E)  Set  and  haul  information.  (1)  The 
number  of  set  or  haul,  sequentially  by 
year: 

[2)  The  date  set  (month-day-year), 
time  set  (to  the  nearest  hour),  and 
latitude  and  longitude  (to  the  nearest 
minute)  of  gear  deployment  (begin 
position): 

{3)  Begin  and  end  buoy  or  bag 
numbers  (optional,  but  may  be  required 
by  IPHC  regulations); 

[4]  The  date  hauled  (month-day-year), 
time  hauled  (to  the  nearest  hour),  and 
latitude  and  longitude  (to  the  nearest 
minute)  of  gear  retrieval  (end  position); 

(5)  The  begin  and  end  gear  depths, 
recorded  to  the  nearest  fathom 
(optional,  but  may  be  required  by  IPHC 
regulations): 

(6)  Species  code  for  target  species; 

(7)  Estimated  net  weight  of  IFQ  or 
CDQ  halibut  catch  to  the  nearest  pound 
(optional,  but  may  be  required  by  IPHC 
regulations); 

[8]  If  CDQ  halibut,  enter  the  estimated 
net  weight  of  catch  to  the  nearest  pound 
separately  from  IFQ  halibut  and  indicate 
■'CDQ"  above  the  amount  (optional,  but 
may  be  required  by  IPHC  regulations); 

(9)  Estimated  weight  of  IFQ  sablefish 
to  the  nearest  pound.  Circle  appropriate 
term  to  indicate  whether  IFQ  sablefish 
product  is  Western  cut.  Eastern  cut,  or 
round  weight: 

{10)  Number  of  sablefish; 

[11]  If  a  catcher  vessel .  enter  the 
estimated  total  round  catch  weight  of  all 
species,  except  sablefish  or  halibut,  to 
the  nearest  pound:  and 

[12]  If  a  catcher- processor,  enter: 

(/)  The  round  catch  weight  of  pollock 
and  Pacific  cod  to  the  nearest  pound  or 
metric  ton. 

Hi]  Estimated  total  round  catch  weight 
of  all  species  combined,  except 
sablefish.  halibut.  Pacific  cod.  or 
pollock,  to  the  nearest  pound. 

iiii)  When  fishing  in  an  IFQ  fisher>' 
and  the  fishery  for  Pacific  cod  or 
rockfish  is  closed  to  directed  fishing  in 
that  reporting  area  as  described  in 
§  679.20.  the  operator  must  record  up  to 
and  including  the  maximum  retainable 
bycatch  amount  for  Pacific  cod  or 
rockfish  as  defined  in  Table  10  or  11  to 
this  part:  quantities  over  this  amount 
must  be  recorded  in  the  discard  or 
donation  section. 

(F)  Groundfisb/IFQ  logbooks 
lEffective  through  December  31.  1999). 
The  operator  of  a  catcher  vessel  or 
catcher/processor  must  record  all 
information  in  the  groundfish  DFL  or 
catcher/processor  DCPL  received  at  the 
beginning  of  1999  until  receipt  of  the 
groundfish/IFQ  DFL  or  catcher/ 
processor  DCPL.  as  follows: 


( 1 )  On  the  final  page  of  the  groundfish 
logbook,  complete  the  date  of  receipt, 
page  number,  and  participant 
identification  information  (see 
paragraph  (a)(5)  of  this  section).  Write 
"transfer  to  groundfish/IFQ  logbook" 
across  the  logsheet. 

(2)  On  the  first  page  of  the  groundfish/ 
IFQ  logbook,  enter  the  next  consecutive 
page  number,  date  of  receipt,  and 
participant  identification  (see  paragraph 
(a)(5)  of  this  section),  then  write 
"transferred  from  groundfish  logbook" 
across  the  logsheet. 

(ii)  Groundfish  format.  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher  vessel  or  a  catcher/ 
processor  harvesting  groundfish  must 
record  average  number  of  hooks,  if  using 
longline  gear,  and  the  following 
information  for  each  haul  or  set  in  the 
groundfish  DFL  or  DCPL,  respectively: 

(A)  The  number  of  set  or  haul, 
sequentially  by  year; 

(B)  If  the  vessel  is  using  hook-and-line 
gear,  the  number  of  skates  set.  If  the 
vessel  is  using  longline  pot  or  single  pot 
gear,  the  total  number  of  pots  set; 

(C)  The  date  (month-day-year),  begin 
time  (to  the  nearest  hour)  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  d«)loyment; 

(D)  The  date  (month-day-year),  end 
time  (to  the  nearest  hour),  and  position 
coordinates  (to  the  nearest  minute)  of 
gear  retrieval; 

(E)  The  average  sea  depth  and  average 
gear  depth,  recorded  to  the  nearest 
meter  or  fathom; 

(F)  If  a  catcher/prnressor.  the  total 
round  catch  weight  of  pollock  and 
Pacific  cod,  to  the  nearest  pound  or 
metric  ton. 

(G)  If  a  catcher  vessel,  the  estimated 
total  round  catch  weight  of  all  species, 
to  the  nearest  pound  or  metric  ton. 

(H)  If  a  catcher/processor,  the 
estimated  total  round  catch  weight  of  all 
species  except  Pacific  cod  and  pollock, 
to  the  nearest  pound  or  metric  ton. 

(iii)  Discard  or  donation  species 
information — (A)  Catcher/processor 
The  operator  of  a  catcher/processor 
must  record  discard  or  donation 
information  as  described  in  paragraph 
(a)(10)  of  this  section. 

(B)  Catcher  vessel.  In  addition  to  the 
requirements  in  paragraph  (a)(10)  of  this 
section,  the  operator  of  a  catcher  vessel 
must  record  in  the  DFL; 

[1)  Unsorted  codends.  If  a  catcher 
vessel  is  using  trawl  gear  and  deliveries 
to  a  mothership  or  shoreside  processor 
are  unsorted  codends.  the  catcher  vessel 
is  exempt  from  recording  discards  in  the 
DFL  and  from  submittal  of  the  blue  DFL 
copy  (discards  copy)  for  that  delivery 
(see  paragraph  (a)(i4)(iv)(C)  of  this 
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section).  The  operator  must  check  the 
box  entitled  "unsorted  codend"  and 
must  removR  and  discard  the  blue  DFL 
copy. 

(2)  Prfsortfd  cjplivery  Except  as 
provided  at  §  679.27(d).  if  a  catcher 
vessel  is  using  trawl  gear  and  deliveries 
to  a  mothership  or  .shoreside  processor 
are  presorted  at  sea  or  if  the  catcher 
vessel  has  "bled"  a  codend  prior  to 
deliver\'  to  a  mothership,  shoreside 
processor,  or  buying  station,  the 
operator  must  check  the  "presorted 
delivery"  box.  and  enter  the  estimated 
amount  of  discards  by  species  in  the 
DFL. 

(iv)  Catcher  vessel  delivery 
information.  If  a  catcher  vessel,  the 
operator  must  record  in  the  DFL: 

(A)  The  landing  or  delivery  date 
(month-dav-vear). 

(B)  The  ADF&G  fish  ticket  number(s) 
provided  by  the  operator  of  the 
mothership  or  buying  station  delivering 
to  a  mothership.  or  the  manager  of  a 
shoreside  processor  or  buying  station 
delivering  to  a  shoreside  processor, 

(C)  Recipient's  name  or  IFQ  registered 
buver  receiving  deliverv 

fD)  Name  of  unloading  port.  If  an  IFQ 
landing,  see  §  679.5(l)(5)(vi)  and  Table 
14  to  this  part  for  names  of  primary 
ports. 

(v)  Catcher/processor  product 
information  If  a  catcher/processor,  the 
operator  must  record  product 
information  in  the  DCPL  as  set  forth  in 
paragraph  (a)(9)  of  this  section. 

(vij  Comments.  (Optional.) 

(d)»   *   * 

(2)*    *    * 

(iv)  The  operator  or  manager  must 
sign  the  completed  DCL  logsheets  by 
noon  of  the  day  following  the  week- 
ending date  of  the  weekly  reporting 
period  (see  ^679.,5(a)(3)(iii)). 

(e)  *  •  * 
(D*   *    * 

(iii)  Occurs  during  processing  of 
groundfish  received  from  a  catcher 
vessel  or  buying  station. 

(2)*   *   •■ 

(v)  The  operator  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  following  the  week-ending  date 
of  the  weekly  reporting  period  (see 
§679.5(a)(3)(iii)). 

(f)  *  *  * 
(1)  *  *  * 
(ii)*    *    * 

(C)  Occurs  during  processing  of 
groundfish  received  from  a  catcher 
vessel  or  buying  station. 

(iii )  If  the  manager  of  a  shoreside 
processor  receives  groundfish  and 
records  them  as  landings  in  Part  IB  of 
the  DCPL,  and  transfers  these  fish  to 
another  processor,  the  manager  must 
also  record  these  fish  in  Part  II  of  the 
DCPL  prior  to  transfer. 


(2)*   *   * 

(v)  The  manager  must  sign  the 
completed  DCPL  logsheets  by  noon  of 
the  day  following  the  week-ending  date 
of  the  weekly  reporting  period  (see 
§679.5(a)(3)(iii)  of  this  part). 

(g)*   *   * 

(1)  Requirement.  Except  as  provided 
in  paragraphs  (g)(1)  (i)  through  (v)  of 
this  section,  the  operator  of  a 
mothership  or  catcher/processor  or  the 
manager  of  a  shoreside  processor  must 
record  each  transfer  of  groundfish 
product  or  donated  prohibited  species 
on  a  separate  PTR. 
***** 

(iv)  IFQ  or  CDQ  sahlefish  product. 
*   *   * 

(v)  Wholesale.  The  operator  or 
manager  may  aggregate  wholesale  sales 
of  groundfish  by  species  during  a  day 
onto  one  PTR  when  recording  the 
amount  of  such  wholesale  product 
leaving  a  facility  that  day.  The  bills  of 
lading  detailing  destinations  for  all  of 
the  product  must  be  available  for 
inspection  by  an  authorized  officer. 
***** 

(3)  *    *    * 
(ii)*   *   * 

(A)  Name.  [1)  If  another  vessel  is 
involved  with  the  transfer,  the  name 
and  call  sign  of  the  vessel  receiving  or 
delivering  groundfish  or  groundfish 
products. 

(2)  If  transfer  is  from  other  than  a 
vessel,  line-out  "vessel  name",  write  in 
"processor  name",  and  record  name  of 
processor  receiving  or  delivering 
groundfish  or  groundfish  products. 
***** 

(h)*  *  * 

(2)  Time  limits  and  submittal.  Check- 
in  report  (BEGIN  message} — (i)  Catcher/ 
processor — (A)  Using  hook-and-line  or 
pot  gear.  (1)  Before  the  operator  of  a 
catcher/processor  using  hook-and-line 
or  pot  gear  sets  gear  for  groundfish  in 
any  reporting  area  except  300,  400,  550, 
or  690,  the  operator  must  submit  a 
check-in  report  (BEGIN  message)  by  fax 
to  the  Regional  Administrator. 

(2)  The  operator  of  a  catcher/ 
processor  using  hook-and-line  or  pot 
gear  may  be  checked-in  to  more  than 
one  area  simultaneously. 

(B)  Using  other  than  hook-and-line  or 
pot  gear.  [1]  Before  the  operator  of  a 
catcher/processor  using  other  than 
hook-and-line  or  pot  gear  commences 
fishing  for  groundfish  in  any  reporting 
area  except  300,  400.  550,  or  690,  the 
operator  must  submit  a  check-in  report 
(BEGIN  message)  by  fax  to  the  Regional 
Administrator. 

(2)  Except  as  provided  in  paragraph 
{h)(2)(i)(C)  of  this  section,  the  operator 
of  a  catcher/processor  using  other  than 


hook-and-line  or  pot  gear  may  be 
checked-in  to  only  one  reporting  area  at 
a  time. 

(C)  If  on  the  same  day  a  catcher/ 
processor  intends  to  fish  in  two  adjacent 
reporting  areas  (an  action  which  would 
require  submittal  of  check-out  reports 
and  check-in  reports  multiple  times  a 
day  when  crossing  back  and  forth  across 
a  reporting  area  boundary),  and  the  two 
reporting  areas  have  on  that  day  and 
time  an  identical  fishing  status  for  every 
species,  the  operator  must  submit  to 
NMFS: 

(1)  A  check-in  report  to  the  first  area 
prior  to  entering  the  first  reporting  area, 
and 

(2)  A  check-in  report  to  the  second 
area  prior  to  entering  the  second 
reporting  area. 

{3)  If  the  catcher/processor  remains 
within  10  nautical  miles  (18.5  km)  of 
the  boundary  between  the  two  areas  and 
crosses  back  and  forth  between  the  first 
and  second  reporting  areas  one  or  more 
times,  a  check-out  report  from  either 
reporting  area  is  not  required. 

[4]  If  tne  catcher/processor  proceeds 
in  the  second  reporting  area  beyond  10 
nautical  miles  (18.5  km)  of  the  boundary 
between  the  two  areas,  the  operator 
must  submit  a  check-out  report  from  the 
first  reporting  area  per  paragraph 
(h)(3)(i)(B)  of  this  section. 

(ii)  Mothership  or  shoreside  processor. 
(A)  Before  a  mothership  or  shoreside 
processor  commences  receipt  of 
groundfish  from  any  reporting  area 
except  300,  400,  550,  or  690.  the 
operator  or  manager  must  submit  by  fax 
a  check-in  report  (BEGIN  message)  to 
the  Regional  Administrator. 

(B)  The  operator  of  a  mothership  must 
check-in  to  the  reporting  area(s)  where 
groundfish  were  harvested  and  may  be 
checked  into  more  than  one  area 
simultaneously. 

(iii)  Fishing  for  groundfish  CDQ 
species.  The  operator  of  a  catcher/ 
processor  or  mothership,  or  the  manager 
of  a  shoreside  processor  must  submit  by 
fax  a  check-in  report  to  the  Regional 
Administrator  prior  to  groundfish  CDQ 
fishing  for  each  CDQ  group. 

(3)  Time  limits  and  submittal  Check- 
out report  (CEASE  message) — (i) 
Catcher/processor — (A)  Using  hook- 
and-line  or  pot  gear,  (i)  If  a  catcher/ 
processor  using  hook-and-line  or  pot 
gear  completes  gear  retrieval  and 
departs  a  reporting  area,  the  operator 
must  submit  by  fax  a  check-out  report 
to  the  Regional  Administrator  within  24 
hours  after  departing  that  reporting  area. 

(2)  If  a  catcher/processor  using  hook- 
and-line  or  pot  gear  is  checked-in  to 
multiple  reporting  areas,  the  operator 
must  submit  a  check-out  report  for  each 
reporting  area  by  fax. 
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(B)  Using  other  than  hook-and-Iine  or 
pot  gear.  Except  as  providod  in 
paragraph  (h)(2){i)(B)(3)  of  this  section, 
if  a  catcher/processor  using  other  than 
hook-and-line  or  pot  gear  departs  a 
reporting  area,  the  operator  must  submit 
by  fax  a  check-out  report  to  the  Regional 
Administrator  within  24  hours  after 
departing  a  reporting  area  but  prior  to 
checkJng-in  another  reporting  area. 

(ii)  Mothership.  (A)  If  a  mothership 
receives  groundfish  from  a  reporting 
area,  the  operator  must  submit  by  fax  a 
check-out  report  to  the  Regional 
Administrator  within  24  hours  after 
receipt  offish  from  that  reporting  area 
is  complete. 

(B)  If  a  mothership  is  checked-in  to 
multiple  reporting  areas,  the  operator 
must  submit  a  check-out  report  for  each 
reporting  area  by  fax. 

(iii)  Shoreside  processor  If  a 
shoreside  processor,  the  manager: 

(A)  Except  as  noted  in  paragraph 
(h){3)(iii](B)  of  this  section,  must  submit 
a  check-out  report  by  fax  to  the  Regional 
Administrator  within  48  hours  after  the 
end  of  the  applicable  weekly  reporting 
period  that  a  shoreside  processor  ceases 
to  process  groundfish  for  the  fishing 
year. 

(B)  If  groundfish  will  not  be  received 
or  processed  for  at  least  two  consecutive 
weekly  reporting  periods,  the  manager 
may  choose  one  of  the  following 
options: 

{!)  Submit  a  check-out  report  by  fax 
to  the  Regional  Administrator,  or 

(2)  Submit  a  V\TR  (see  paragraph  (i] 
of  this  section)  for  each  week  in  which 
no  groundfish  are  received  or  processed 
and  write  "no  groundfish  receipt  or 
production  this  week"  on  the 
production  section  of  the  WPR, 

(iv)  End  of  fishing  year.  If  a  check-out 
report  has  not  previously  been 
submitted  during  a  fishing  year,  the 
operator  or  manager  must  submit  a 
check-out  report  at  the  end  of  that 
fishing  year,  December  31. 

(v)  Fishing  for  CDQ  species.  The 
operator  of  a  catcher/processor  or 
mothership  or  the  manager  of  a 
shoreside  processor  must  submit  a 
check-out  report  by  fax  to  the  Regional 
Administrator  within  24  hours  after 
groundfish  CDQ  fishing  for  each  CDQ 
group  has  ceased. 

(4)  General  information  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  catcher/processor  or  mothership  or 
the  manager  of  a  shoreside  processor 
must  record: 

(i)  BEGIS'  message — (A)  Mothership. 
(i)  Date  (month-day-year)  and  time  (to 
the  nearest  hour,  A.l.t.)  that  receipt  of 
groundfish  begins. 


[2)  Latitude  and  longitude  of  position 
in  degrees  and  minutes  where 
groundfish  receipt  begins. 

(5)  Reporting  area  code  where 
groundfish  were  har\'ested  by  catcher 
vessel  and  if  using  trawl  gear,  whether 
groundfish  were  harvested  in  the 
COBLZ  or  RKCSA  area. 

(4)  Primarv'  and  secondan,'  species 
expected  to  be  received  the  following 
week.  A  change  in  intended  target 
species  within  the  same  reporting  area 
does  not  require  a  new  BEGIN  message. 

(5)  Whether  functioning  as  a 
mothership  or  catcher/processor. 

(B)  Catcher/processor,  il)  Date 
(month-day-year)  and  time  (to  the 
nearest  hour,  A.l  t.)  that  gear  is 
deployed. 

[2]  Latitude  and  longitude  of  position 
in  degrees  and  minutes  where  gear  is 
deployed. 

{3)  Reporting  area  code  where  gear 
deployment  begins,  and  if  using  trawl 
gear,  whether  catcher/processor  is 
located  in  the  COBLZ  or  RKCSA  area. 

[4)  Primary  and  secondary  species 
expected  to  be  har\ested  the  following 
week.  A  change  in  intended  target 
species  within  the  same  reporting  area 
does  not  require  a  new  BEGIN  message. 

(5)  Whether  functioning  as  a 
mothership  or  catcher/processor. 

(C)  Shoreside  processor.  (J)  Date 
(month-day-yearl  the  facility  will  begin 
to  receive  groundfish. 

[2}  Whether  checking  in  for  the  first 
time  at  the  beginning  of  the  fishing  year 
or  to  restart  receipt  and  processing  of 
groundfish  after  filing  a  check-out 
report. 

(ii)  CEASE  message — (A)  Mothership. 
Date  (month-day-year),  time  (to  the 
nearest  hour.  A.l.t.),  and  latitude  and 
longitude  of  position  in  degrees  and 
minutes  where  the  last  receipt  of 
groundfish  was  made. 

(B)  Catcher/processor  Date  (month- 
day-year),  time  (to  the  nearest  hour. 
A.l.t.),  and  latitude  and  longitude  of 
position  in  degrees  and  minutes  where 
the  vessel  departed  the  reporting  area. 

(C)  Shoreside  processor.  Date  (month- 
day-yearj  that  receipt  of  groundfish 
ceased. 

(iii)  Fish  or  fish  product  held  at  plant. 
The  manager  of  a  shoreside  processor 
must  report  the  weight  (jf  all  fish  or  fish 
products  held  at  the  plant  in  lbs  or  to 
the  nearest  0.001  mt  by  species  and 
product  codes  on  each  check-in  report 
and  on  each  check-out  report. 

(i)  *   *   * 

(2)  Time  limits  and  submittal,  (i)  The 
operator  or  manager  must  submit  a  WPR 
by  fax  to  the  Regional  Administrator  by 
1200  hours.  A.l.t.,  on  the  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period. 


(ii)  If  still  fishing  or  processing,  the 
operator  or  manager  must  submit  a  WPR 
at  the  end  of  each  fishing  year 
(midnight,  December  31)  regardless  of 
where  this  date  falls  within  the  weekly 
reporting  period.  If  still  fishing  or 
processing,  the  operator  or  manager 
must  submit  a  WPR  starting  lanuary  1 
through  the  end  of  the  weekly  reporting 
period. 
***** 

(k)  U.S.  Vessel  Activity  Report 
[VARh-i'i]  Applicability'.  Except  as 
noted  in  paragraph  (k){i)(iv)(A)  of  this 
section: 

(i)  Seaward  boundary  of  the  EEZ  off 
Alaska  or  the  U.S. -Canadian 
international  boundary  between  Alaska 
and  British  Columbia.  The  operator  of  a 
catcher  vessel,  catcher/ processor,  or  of  a 
mothership  holding  a  federal  fisheries 
permit  issued  under  this  part  and 
carrying  fish  or  fish  product  must 
submit  a  VAR  by  fax  to  NMFS  Alaska 
Enforcement  Division,  Juneau,  AK. 
before  the  vessel  crosses  the  seaward 
boundary  of  the  EEZ  off  Alaska  or 
crosses  the  U.S. -Canadian  international 
boundary  between  Alaska  and  British 
Columbia. 

(ii)  GOA  Seamounts.  The  operator  of 
a  catcher  vessel,  catcher/processor,  or  of 
a  mothership  that  is  departing  to  or 
returning  from  fishing  at  the  GOA 
Seamounts  regardless  of  whether  fish  or 
fish  product  is  onboard  must  submit  a 
VAR  by  fax  to  NMFS'  Alaska 
Enforcement  Division,  Juneau,  AK, 
before  the  vessel  crosses  the  seaward 
boundary'  of  the  EEZ  off  Alaska  or 
crosses  the  U.S, -Canadian  international 
boundary  between  Alaska  and  British 
Columbia. 

(iii)  Russian  Zone.  The  operator  of  a 
catcher  vessel,  catcher/processor,  or  of  a 
mothership  that  is  departing  to  or 
returning  from  fishing  at  the  Russian 
Zone  regardless  of  whether  fish  or  fish 
product  is  onboard  must  submit  a  VAR 
by  fax  to  NMFS'  Alaska  Enforcement 
Division,  Juneau.  AK,  before  the  vessel 
crosses  the  seaward  boundary'  of  the 
EEZ  off  Alaska  or  crosses  the  U.S.- 
Canadian international  boundary 
between  Alaska  and  British  Columbia. 

(iv)  IFQ  halibut.  IFQ  sablefish.  and 
Groundfish— (A)  Only  IFQ  halibut  and/ 
or  IFQ  sablefish.  If  a  vessel  is  carrying 
only  IFQ  halibut  and/or  IFQ  sablefish 
onboard  and  the  operator  has  received 
a  Vessel  Clearance  (VC)  per  paragraph 
(l)(5)(iii)  of  this  section  or  has  submitted 
a  Vessel  Depeutiire  Report  (VDR)  per 
paragraph  (l)(5)(iii)(B)  of  this  section, 
the  operator  is  not  required  to  submit  a 
VAR. 

(B)  IFQ  halibut,  IFQ  sablefish.  and 
Groundfish.  If  a  vessel  is  carrying 
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federal  groundfish  and  IFQ  halibut  or 
IFQ  sablefish.  the  operator  must  submit 
a  VAR  in  addition  to  a  VDR  or  a  VC. 

***** 

(D*  *  * 

(5)  *    *    ♦ 

(vi)  Phman'  ports  Unless  specifically 
authorized  on  a  case-by-case  basis, 
vessel  clearances  will  be  issued  only  by 
clearing  officers  at  the  primarv  ports 
listed  in  Table  14  to  this  part 

(m)  Consolidated  weekly  ADF&-G  fish 
tickets  from  motherships^l] 
Requirement,  (i)  In  addition  to 
requirements  described  in  paragraphs 
(a)  and  (b)  of  this  section,  the  operator 
of  a  mothership  must  ensure  that  the 
combined  catch  for  each  catcher  vessel 
IS  summarized  at  the  end  of  each  weekly 
reporting  period  by  species  on  a 
minimum  of  one  ADF&G  groundfish 
fish  ticket  when  the  mothership  receives 
any  groundfish  from  a  catcher  vessel 
that  is  issued  a  federal  fisheries  permit 
under  «j  679.4,  (An  ADF&G  fish  ticket  is 
further  described  (see  §679.3J  at  Alaska 
Administrative  Code,  5  AAC  Chapter 
39.130.) 

(ii)  Only  that  information  listed  here 
need  he  completed  on  the  fish  ticket  for 
purposes  of  federal  groundfish 
requirements.  Some  of  the  fish  ticket 
fields  are  defined  differentlv  for 
purposes  of  federal  groundfish 
reauirements 

(2)  Information  required  from  the 
catcher  vessel.  The  operator  of  a 
mothership  must  ensure  that  the 
following  information  is  written  legibly 
or  imprinted  from  the  catcher  vessel 
operator's  State  of  Alaska,  Commercial 
Fisheries  P^ntrv  Commission  (CFEC) 
permit  card  on  the  consolidated  weekly 
ADF&G  fish  ticket: 

(i)  Vessel  name.  Name  of  the  catcher 
vessel  delivering  the  groundfish. 


(ii)  Name.  Name  of  CFEC  permit 
holder  aboard  the  catcher  vessel 
delivering  the  groundfish.  If  there  is  a 
change  in  the  operator  of  the  same 
catcher  vessel  during  the  same  weekly 
reporting  period,  complete  a  fish  ticket 
for  each  operator 

(iii)  Permit  number.  CFEC  permit 
number  of  CFEC  permit  holder  aboard 
the  catcher  vessel  delivering  the 
groundfish. 

(iv)  ADF&G  No.  ADF&G  vessel 
number  of  the  catcher  vessel  delivering 
the  groundfish. 

(v)  ADF&-G  Statistical  area.  The  six- 
digit  ADF&G  groundfish  statistical  area 
denoting  the  actual  area  of  catch. 

(vi)  Permit  holder's  signature  The 
signature  of  the  catcher  vessel  CFEC 
permit  holder. 

(3)  Information  required  from  the 
mothership.  The  operator  of  a 
mothership  must  ensure  that  the 
following  information  is  written  legibly 
or  imprinted  from  the  mothership's 
CFEC  processor  plate  card  on  the 
consolidated  weekly  ADF&G  fish  ticket: 

(i)  Processor  code.  ADF&G  processor 
code  of  mothership 

(ii)  Company.  Name  of  mothership. 

(iii)  Port  of  landing  or  vessel 
transshipped  to.  Enter  "FLD",  a  code 
which  means  floating  domestic 
mothership. 

(iv)  Fish  received  by.  The  signature  of 
the  mothership  operator. 

(4)  Information  required  about  the 
catch.  The  operator  of  a  mothership 
must  record  on  the  consolidated  weeklv 
ADF&G  groundfish  fish  ticket  the 
following  information: 

(i)  Date  landed.  The  week-ending  date 
of  the  weekly  reporting  period  during 
which  the  mothership  received  the 
groundfish  from  the  catcher  vessel. 


(ii)  Type  of  gear  used.  Write  in  one  of 
the  following  gear  types  used  by  the 
catcher  vessel  to  han'est  the  groundfish 
received:  Hook  and  line,  pot,  nonpelagic 
trawl,  pelagic  trawl,  jig/troll,  other. 

(iii)  Code.  Species  code  for  each 
species  from  Table  2  to  this  part,  except 
species  codes  120,  144.  168.  169,  or  171. 

(iv)  Condition  code.  The  product  code 
from  Table  1  to  this  part  which 
describes  the  condition  of  the  fish 
received  by  the  mothership  from  the 
catcher  vessel.  In  most  cases,  this  will 
be  product  code  01.  whole  fish, 

(v)  Statistical  area.  ADF&G  6-digit 
statistical  area  in  which  groundfish 
were  harvested.  If  there  are  more  than 
eight  statistical  areas  for  a  fish  ticket  in 
a  weekly  reporting  period,  complete  a 
second  fish  ticket.  These  statistical  areas 
are  defined  in  a  set  of  charts  obtained 
at  no  charge  from  Alaska  Commercial 
Fisheries  Management  &  Development 
Division,  Department  of  Fish  and  Game, 
211  Mission  Road,  Kodiak.  AK,  99615- 
6399, 

(vi)  Pounds.  The  landed  weight  of 
each  species  to  the  nearest  pound.  If 
working  in  metric  tons,  convert  to 
pounds  using  2205  lb  =  1  metric  ton 
before  recording  on  fish  ticket. 

(5)  Time  limit  and  submittal,  (i)  The 
operator  of  a  mothership  must  complete 
the  consolidated  weekly  ADF&G 
groundfish  fish  ticket  for  each  catcher 
vessel  by  1200  hours.  A.l.t,.  on  Tuesday 
following  the  end  of  the  applicable 
weekly  reporting  period.  A  fax  copy  is 
not  acceptable, 

(ii)  The  operator  of  a  mothership  must 
ensure  copy  distribution  or  retention  of 
the  multiple  copies  of  each  consolidated 
weekly  ADF&G  groundfish  fish  ticket  (G 
series)  as  follows: 


If  color  of  fish  ticket  is; 

Distribute  to: 

Time  limit  to  submit: 

(A)  White    

Retained  by  Mothership,  see  paragraph  (a)(13)(ii)(D)(6). 
Aiaska  Commercial  FIshenes  Management  &  Develop- 
ment Division,  Department  of  Fish  and  Game,  211 

[B)  Yellow 

Within  30  days  after  landings  are  received. 

Mission  Road,  Kodiak,  AK,  99615-6399. 

(C)  Pink  

Catcher  vessel  delivenng  groundfish  to  the  mothership 

1200  hours.  Alt    on  Tuesday  following  the  end  of  the 
applicable  weekly  reporting  period 

(D)  Goldenrod    

Extra  copy. 

(n)  Groundfish  CDQ  fisheries — (1) 
CDQ  delivery  report — (i)  Applicability. 
The  manager  of  each  shoreside 
prof:essor  and  the  operator  of  each 
vessel  of  the  Lnitod  States  operating 
solely  as  a  mothership  in  Alaska  State 
waters  and  taking  deliveries  of  CDQ  or 
PSQ  species  from  catcher  vessels  must 
submit  a  CDQ  delivery  report  for  each 
delivery  of  groundfish  CDQ  or  PSQ 
species. 


(ii)  Time  limitation  and  submittal. 
The  manager  or  operator  as  defined  at 
paragraph  (n)(l)(i)  of  this  section  must 
submit  to  the  Regional  Administrator  a 
CDQ  delivery  report  within  24  hours  of 
completion  of  each  delivery  of 
groundfish  CDQ  or  PSQ  species  to  the 
processor. 

(iii)  Information  required  The 
manager  or  operator  as  defined  at 
paragraph  (n)(l)(i)  of  this  section  must 


record  the  following  information  on 
each  CDQ  delivery  report: 

(A)  CDQ  group  information.  CDQ 
group  number  as  defined  at  §  679.2  and 
CDQ  group  name  or  acronym. 

(B)  Processor  information.  (J)  Name 
and  federal  processor  permit  number  of 
the  processor  as  defined  at  paragraph 
(n)(l)(i)  of  this  section  taking  deliverv  of 
the  CDQ  catch. 

[2]  Date  delivery-  report  submitted. 
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(C)  Vessel  information.  Enter  the 
name,  federal  Fisheries  Permit  number 
if  applicable,  and  ADP"&Ci  number  of  the 
vessel  delivering  CDQ  catch.  Write 
"unnamed"  if  the  vessel  has  no  name. 

(D)  CDQ  catch  information.  {!)  Enter 
the  delivery  date.  CDQ  deliverv  number, 
harvest  gear  type,  and  reporting  area  of 
CDQ  harvest  for  each  CDQ  delivery'.  If 
caught  with  trawl  gear,  check 
appropriate  box(es)  to  indicate  if  catch 
was  made  in  the  CVOA  tir  the  COBLZ. 

[2]  Enter  groundfish  CDQ  species  that 
were  delivered  to  the  processffr  as 
defined  at  paragraph  (n)(l)(ij  of  this 
section  by  product  codes  and  species 
codes  as  defined  in  Tables  1  and  2  to 
this  part,  respectively. 

{.3)  Weight.  Report  the  weight  of  each 
CDQ  species  in  metric  tons  to  at  least 
the  nearest  0.001  mt 

(E)  Hahbut  CDQ'IFQ  and  Sablefish 
IFQ  information.  Report  the  weight  of 
all  hahbut  CDQ,  halibut  IFQ.  or 
sablefish  IFQ  in  the  CDQ  deliver)'  that 
also  was  reported  to  NMFS  on  an  IFQ 
landing  report  by  product  codes  and 
species  codes  as  defined  in  Tables  1  and 
2  to  this  part,  respectivelv. 

(F)  PSQ  information  Whether  PSQ 
delivered  by  observed  catcher  vessels  or 
at-sea  discards  of  PSQ  by  vessels 
without  observers,  record  the  following 
information: 

U)  For  each  prohibited  species  other 
than  salmon  or  crab,  enter  the  species 
code  as  defined  in  Table  2  to  this  part 
and  the  weight  to  the  nearest  0,001  mt 

(2)  For  salmon  or  crab,  enter  the 
cT^oj^ioc  code  as  defined  in  Table  2  to 
this  part  and  the  number  of  animals. 

(2)  CDQ  catch  report— {i] 
Applicabilitv.  The  CDQ  representative 
must  submit  a  CDQ  catch  report  for  all 
catch  made  by  catcher/processors  or 
made  by  catcher  vessels  groundfish 
CDQ  fishing  as  defined  at  §  679.2  and 
delivered  to  a  shoreside  processor,  to  a 
vessel  of  the  United  States  operating 
solely  as  a  mothership  in  Alaska  State 
waters,  or  to  a  mothership. 

(ii)  Time  limitation  and  submittal. 
The  CDQ  representative  must  submit  to 
the  Regional  Administrator  a  CDQ  catch 
report  for  each  deliver}'  of  groundfish 
CDQ  species  within  7  days  of  the  date 
a  catcher  vessel  delivered  CDQ  catch  to 
a  processor  as  defined  in  paragraph 
(nj(2)(i)  of  this  section,  or  within  7  days 
of  the  date  catcher/processors  retrieved 
gear  used  to  catch  CDQ. 

(iii)  Information  required,  all  CDQ 
catch  reports.  The  CDQ  representative 
must  record  the  following  information 
on  each  CDQ  catch  report: 

(A)  Vessel  information — {!)  Select 
appropriate  vessel/gear/delivery  type. 
Based  on  the  type  selected,  complete 
each  of  the  specified  blocks. 


[2]  Enter  the  name,  Federal  fisheries 
permit  number  if  applicable,  and 
ADF&G  number  of  the  vessel  delivering 
CDQ  catch.  Write  "unnamed"  if  the 
vessel  has  no  name. 

[3]  Indicate  gear  type  used  to  harvest 
CDQ  catch.  If  using  trawl  gear,  check  the 
appropriate  box(es)  to  indicate  any 
catch  from  the  CVOA  or  COBLZ.  ' 

(B)  Reporting  area.  Enter  Federal 
reporting  area  in  which  CDQ  catch 
occurred. 

(C)  CDQ  group  information.  (1)  CDQ 
number  as  defined  at  §  679.2  and  CDQ 
group  name  or  acronym. 

[2]  Date  report  submitted. 

(iv)  Information  required  for  catcher 
vessels  retaining  all  groundfish  CDQ 
and  delivering  to  a  shoreside  processor 
or  a  vessel  of  the  United  States 
operating  solely  as  a  mothership  in 
Alaska  State  waters  (Option  1  in  the 
CDP).  The  CDQ  representative  must 
record  the  following  information  on 
each  applicable  CDQ  catch  report: 

(A)  Deliver,-  information.  (1)  Name 
and  Federal  processor  permit  number  of 
the  shoreside  processor  or  the 
mothership  operating  solely  in  Alaska 
State  waters  taking  delivery  of  the  CDQ 
catch. 

(2)  Date  catch  delivered. 
{3)  Catcher  vessel  CDQ  delivery 
number 

(B)  Catch  information,  groundfish 
CDQ  species.  Report  the  weight  in 
metric  tons  to  at  least  the  nearest  0.001 
mt  for  each  groundfish  CDQ  species 
retrieved  by  a  catcher  processor  or 
deli\'ered  to  a  processor  as  defined  in 
paragraph  (n)(l){i)  by  product  code  and 
species  code  as  defined  in  Tables  1  and 
2  to  this  part,  respectively. 

(C)  Catch  information,  halibut  IFQ/ 
CDQ  and  sablefish  IFQ.  The  CDQ 
representative  must  report  the  weight  of 
all  halibut  CDQ,  halibut  IFQ.  and 
sablefish  IFQ  in  the  CDQ  delivery-  that 
also  was  reported  to  NMFS  on  an  IFQ 
landing  report  in  metric  tons  to  at  least 
the  nearest  0.001  mt  by  product  code 
and  species  code  as  defined  in  Tables  1 
and  2  to  this  part,  respectively. 

(D)  Mortality  information,  salmon  and 
crab  PSQ.  For  salmon  or  crab,  enter  the 
species  code,  as  defined  in  Table  2  to 
this  part,  and  the  number  of  animals. 

(E)  Mortality  information,  halibut 
PSQ.  For  halibut  PSQ  catch,  enter  the 
round  weight  to  the  nearest  0.001  mt, 
mortality  rate,  and  overall  halibut 
mortality  in  metric  tons  to  the  nearest 
0.001  mt.  Use  the  target  fishery- 
designations  and  halibut  bycatch 
mortality  rates  in  the  annual  final 
specifications  published  in  the  Federal 
Register  under  *;  679.20(c). 

(v)  Information  required  for  catcher/ 
processors,  catcher  vessels  delivering 


unsorted  codends  to  motherships,  and 
catcher  vessels  using  nontroH-l  gear  and 
discarding  groundfish  CDQ  at  sea 
(Option  2  in  the  CDP).  The  CDQ 
representative  must  record  the  following 
information  on  each  applicable  CDQ 
catch  report, 

(A)  Delivery  information.  (I)  If  a 
catcher  vessel  delivering  imsorted 
codends  to  a  mothership,  the 
mothership  name  and  federal  fisheries 
permit  number,  CDQ  observer's  haul 
number,  and  date  gear  retrieved  onboard 
the  mothership  as  determined  by  the 
CDQ  observer. 

[2]  If  a  catcher/processor,  the  CDQ 
observer's  haul  or  set  number,  and  date 
gear  retrieved  as  determined  by  the  CDQ 
observer, 

(3)  If  a  catcher  vessel  using  nontraw-l 
gear,  discarding  groundfish  CDQ  at  sea, 
and  delivering  to  a  shoreside  processor 
or  mothership  operating  solely  in 
Alaska  State  waters,  the  processor  name, 
federal  processor  permit  number,  CDQ 
delivery  number,  and  delivery  date, 

(B)  Catch  information,  groundfish 
CDQ  species.  (See  §679.5(n)(2)(iv)(B),) 

(C)  Catch  information,  halibut  IFQ/ 
CDQ  and  sablefish  IFQ  (See 
§679,5(n)(2)(iv)(C).) 

(D)  Mortality  information,  salmon  and 
crab  prohibited  species.  (See 
§679.5(n)(2)(iv)(D).) 

(E)  Mortalitv  information,  halibut 
PSQ.  (See§679.5(n)(2)(iv)(E).) 

6.  In  §  679.6,  paragraph  (g)  is  added  to 
read  as  follows: 

§6'''9  6     Experimental  fi«h»>rio« 

***** 

(g)  Recordkeeping  and  reporting 
requirements.  In  addition  to  the 
recordkeeping  and  reporting 
requirements  in  this  section,  the 
operator  or  manager  must  comply  with 
requirements  at  §  679.5(a)  through  (k). 

§679.20    iAmended] 

7.  In  §  679.20,  remove  the 
parenthetical  phrase  in  paragraph 
{b)(l)(v)  heading:  and  remove  the  in-text 
table  in  paragraph  (g)(3). 

8.  In  §679,21.  paragraph  (b)(5)  is 
added,  and  paragraph  (e)(7)(vi)(A)  is 
revised  to  read  as  follows: 

§679.21     Prohibited  species  bycatch 
management. 

***** 

(b)*  *   * 

(5)  Sablefish  as  a  prohibited  species. 
(See§679.24(c)(2)(ii).) 

***** 

(e)*  *  * 
(7)*  *  • 
(vi)  *   *   * 

(A)  Closure.  Except  as  provided  in 
paragraph  (e)(7)(vi)(B)  of  this  section,  if. 
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(luring  tht'  fishing  year,  the  Regional 
.Administrator  determines  that  U.S. 
fishing  vessels  participating  in  any  of 
the  fishery  categories  listed  in 
paragraphs  (e)f  3)(iv)fA)  through  (F)  of 
this  secticm  in  the  BSAI  will  catch  the 
herring  hycatch  allowance,  or  seasonal 
apportionment  thereof,  specified  for  that 
fishery  category'  under  paragraph  (e)(3) 
of  this  section.  NMf-'.S  will  publish  in 
the  Federal  Register  the  closure  of  the 
Herring  Savings  Area  as  defined  in 
Figure  4  to  this  part  to  directed  fishing 
for  each  species  and/or  species  group  in 
that  fishery  category. 

*  *         *         *         k 

9.  In  §679.22.  paragraph  (a)(10)  and 
the  heading  of  paragraph  (h)  are  revised; 
and  paragraph  (b)(4)  is  added  to  read  as 

follows: 

§679.22    Closures. 

(a)  *  *  * 

(10)  Chum  Salmon  Savings  Area. 
Trawling  is  prohibited  from  .August  1 
through  August  31  in  the  Chum  Salmon 
.Savings  Area  defined  at  Figure  9  to  this 
part  (see  also  4?679.21(e)(7)(vii)). 

(b)  *   *   * 

(4)  Southeast  Outside  District,  gear 
other  than  nontrawl.  Use  of  anv  gear 
other  than  nontrawl  gear  is  prohibited  at 
all  times  in  Southeast  Outside  District 
defined  at  Figure  ,?  to  this  part. 

*  •         •         *         * 

[h]  (^DQ  fisheries  closures.  *   *   * 


§679.24    [Amended] 

10.  In  §679-24: 

a.  Remove  paragraph  (b)(l)(i)  and 
(b)(l)(ii): 

b.  Redesignate  paragraph  (b)(l}(iii)  as 
paragraph  (b)(1); 

c.  Paragraphs  (b)(l)(iii)(A)  and  (B)  are 
redesignated  as  paragraphs  fb)(l)(i)  and 
(ii).  respectively;  and 

d.  .Amend  the  table  heading  in 
paragraph  (e)(3)(ivl  bv  removing  the  text 
"(e)(2){iv)"  and  adding  in  its  place 
■•(e)(3)(iv)". 

§679.28    [Amended] 

11.  In  §679.28,  remove  in  paragraph 
(b)(5)(i)  the  text  'daily  cumulative 
production  logbook"  and  add  in  its 
place  "DCPL",  and  remove  in  paragraph 
(c)(3)  the  text  •■§679.5(a)(15)"  and  add 
in  its  place  •§679.5(a)(13)." 

12.  In  §679  31.  paragraph  (b)(3) 
introductory  text,  is  revised  to  read  as 
follows: 


§679.31     CDQ  reserves. 

***** 

(b)  *  *  * 

(3)  The  proportions  of  the  halibut 
catch  limit  annually  withheld  for  the 
halibut  CDQ  program,  exclusive  of 
issued  QS.  and  the  eligible  communities 
for  which  they  shall  be  made  available 
are  as  follows  for  each  IPHC  regulatory 
area  (see  Figure  15  to  this  part): 
***** 

13.  In  §679.32,  paragraphs  (c) 
introductory  text,  (c)(1),  (c)(3) 
introductory  text,  (c)(4)  introductorv 
text.  (c)(4){iii).  (d)(1).  and  the  heading  of 
(d)(2)(v)  are  revised  to  read  as  follows: 

§679.32     Groundfish  and  halibut  CDQ 
catch  monitoring. 
***** 

(c)  Requirements  for  vessels  and 
processors.  In  addition  to  complying 
with  the  minimum  observer  coverage 
requirements  at  §  679.50(c)(4).  operators 
of  vessels  groundfish  CDQ  fishing  and 
managers  of  shoreside  processors  taking 
deliveries  from  vessels  groundfish  CDQ 
fishing  must  comply  with  the  following 
requirements: 

(1)  Catcher  vessels  without  an 
observer,  (i)  Operators  of  catcher  vessels 
less  than  60  ft  (1H.3  m)  LOA  must  retain 
all  groundfish  CDQ,  halibut  CDQ.  and 
salmon  PSQ  until  it  is  delivered  to  a 
processor  that  meets  the  requirements  of 
paragraph  (c)(3)  or  (c)(4)  of  this  section. 
All  halibut  PSQ  and  crab  PSQ  must  be 
discarded  at  sea.  Operators  of  catcher 
vessels  using  trawl  gear  must  report  the 
at-sea  discards  of  halibut  PSQ  or  crab 
PSQ  on  the  CDQ  delivery  report  (see 
§679.5(n)(l)).  Operators  of  catcher 
vessels  using  nontrawl  gear  must  report 
the  at-sea  discards  of  halibut  PSQ  on  the 
CDQ  delivery  report,  unless  exempted 
from  accounting  for  halibut  PSQ  under 
paragraph  (b)  of  this  section. 

(ii)  Catcher  vessels  delivering 
unsorted  codends.  Operators  of  catcher 
vessels  delivering  unsorted  codends  to 
motherships  must  retain  all  CDQ  and 
PSQ  species  and  deliver  them  to  a 
mothership  that  meets  the  requirements 
of  paragraph  (c)(4)  of  this  section. 
***** 

(3)  Shoreside  processors  and  vessels 
of  the  United  States  operating  solely  as 
a  mothership  in  Alaska  State  waters. 
The  manager  of  a  shoreside  processor  or 
the  operator  of  a  vessel  of  the  United 
States  operating  solely  as  a  mothership 
in  Alaska  State  waters  must  comply 
with  all  of  the  following  requirements; 


(4)  Catcher/processors  and 
motherships.  The  operator  of  a  catcher/ 
processor  or  a  mothership  taking 
deliveries  of  unsorted  codends  from 
catcher  vessels  must  comply  with  the 
following  requirements; 
***** 

(iii)  Catcher/processors  using  traivl 
gear  and  motherships.  The  operator  of 
a  catcher/processor  using  trawl  gear  or 
of  a  mothership  taking  deliveries  of 
unsorted  codends  from  catcher  vessels 
must  weigh  all  catch  on  a  scale  that 
complies  with  the  requirements  of 
§  679.28(b).  A  valid  scale  inspection 
report  described  at  §  679.28(b)(2)  must 
be  on  board  the  vessel  at  all  times  when 
a  scale  is  required.  Catch  from  each 
CDQ  haul  must  be  weighed  separately. 
Catch  must  not  be  sorted  before  it  is 
weighed,  unless  a  provision  for  doing  so 
is  approved  bv  NMFS  for  the  vessel  in 
the  CDP.  Each  CDQ  haul  must  be 
sampled  by  a  CDQ  observer  for  species 
composition  and  the  vessel  operator 
must  allow  CDQ  observers  to  use  any 
scale  approved  by  NMFS  to  weigh 
partial  CDQ  haul  samples. 
***** 

(d)  Recordkeeping  and  reporting — (1) 
Catch  record.  The  manager  of  a 
shoreside  processor  or  the  operator  of  a 
vessel  of  the  U.S.  operating  solely  as  a 
mothership  in  Alaska  state  waters  must 
submit  to  NMFS  the  CDQ  delivery- 
report  required  in  §  679,5(n)(  1 ).  The 
CDQ  representative  must  submit  to 
NMFS  the  CDQ  catch  report  required  in 
§679.5{n)(2).  Additionally,  all  other 
applicable  requirements  in  §  679.5  for 
groundfish  fishing  must  be  met. 

(2)  *    *    * 

(v)  Catcher/processors  using  trawl 

gear.  *    *    * 


§679.42    [Amended] 

14.  In  §679.42.  remove  paragraphs 
(c)(2)(i)  through  (c)(2)(iii).  including  the 
in-text  table  of  paragraph  (c)(2)(iii). 

Tables  1.  3,  5.  8,  9,  and  13  and  Figures 
1  through  5,  7,  and  13  [Amended] 

Tables  14  and  15  and  Figures  16  and  17 
(Added) 

15.  In  part  679: 

a.  Figures  1  through  5.  Figures  7 
through  15,  and  Tables  1  through  3,5. 
8.  9.  12.  and  13  are  revised,  and 

b.  Figures  16  and  17  and  Tables  14 
and  15  are  added  to  read  as  follows: 
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Figure  1  to  Part  679. — BSAI  Statistical  and  Reporting  Areas 
b.  Coordinates 


Code 


Description 


300 

400 


508 
509 
512 
513 
514 
516 
517 


518 


519 


521 


523 


524 


the  current  editions  of  NOAA  chart  INT  813  Bering  Sea 


Russian  waters  Those  waters  inside  the  Russian  200  mile  limit  as  described 

(Southern  Part)  and  NOAA  chart  INT  814  Bering  Sea  (Northern  Pari) 
Chukchi  Sea    North  of  a  diagonal  line  between  66°00'  N,  169    42  5'  W  (Cape  Dezhneva    Russia):  and  65  37,5    N,  168  7  5'  W  (Cape 

Prince  of  Wales    Alaska)  and  to  the  limits  of  the  U.S.  EEZ  as  descnbed  m  the  current  edition  of  NOAA  charl  INT  814  Bering  Sea 

'Norttiern  Pan 
South  of  58  00  N  Detween  the  intersection  of  58°00'  N  lat  with  the  Alaska  Peninsula  and  160  00  W  long 
South  of  58  00   N  lat  between  163  00'  W  long  and  165°00'  W  long.  — 

South  of  58  00  N  lat,  north  of  the  Alaska  Peninsula  between  160°00'  W  long  and  162  00  W  long 
Between  58  00  N  lat  and  56  30'  N  lat.  and  between  165^00'  W  long  and  170^00'  W  long 
North  of  58  00  N  to  the  southern  boundary  of  the  Chukchi  Sea  area  400  and  east  of  170  00'  W  long 
South  of  58  00  N  lat,  north  of  the  Alaska  Peninsula,  and  between  162  00'  and  163  00'  W  long 
South  of  56  30  N  lat   Detween  165°00'  W  long  and  170°00'  W  long   and  north  of  straight  lines  Detween 
54  30'  N  lat,  165  00  W  long, 

54  30  N  lat.  167=00'  W  long,  and 

55  46  N  lat,  17000' W  long 

Bogosiof  District  South  of  a  straight  line  between  55°46'  N  lat,  170°00  W  long  and  54  30'  N  lat,  167  00'  W  long,  and  between  167  00 
W  long  and  ''70  00'  W  long,  and  north  of  the  Aleutian  Islands  and  straight  lines  between  the  islands  connecting  the  following  coordi- 
nates in  the  order  listed 

52 '49  2'  N    169  40  4  W 

52=49  8'  N.  169  06,3  W 

53 '23  8'  N,  167°50.1' W. 

5318  7'  N,  167°51  4' W 
South  of  a  straight  line  Detween  54=30'  N  lat,  167°00'  W  long  and  54^30'  N  lat,  164^54'  W  long:  east  of  167=00'  W  long:  west  of  Unimak 
Island,  and  north  of  the  Aleutian  Islands  and  straight  lines  Detween  the  islands  connecting  the  following  coordinates  in  the  order  listed 

53=590'  N,  166  17,2' W, 


5402  9'  N  166  03  0' 

W 

54  07  7'  N,  165  40  6 

W 

54  08  9'  N.  165  38  8 

w 

54  =  11  9' N  165  23  3' 

w 

54  23  9'  N,  164  44  0 

w 

The  area  bounded  Dy  stra 

iqh 

55=46'  N,  170  00  W 

59  25'  N  179  20  W 

60  00'  N  179  20  W 

60  00'  N  171  00  W 

58  00'  N,  171  00' W 

5800'  N,  17000'  W 

55  46'  N  170  00'  W 

lines  connecting  the  following  coordinates  m  the  order  listed: 


The  area  Dounded  by  straight  lines  connecting  the  following  coordinates  m  the  order  listed: 

59  25   N    179  20' W 

55  46   N    170  00   W 

55  00'  N.  17000'  W 

55  00'  N,  180  00' W, 
and  north  to  the  limits  of  the  US  EEZ  as  described  in  the  current  edition  of  NOAA  chart  INT  813  Bering  Sea  (Southem  Part). 
The  area  west  of  1 70  00  W  bounaed  south  by  straight  lines  connecting  the  following  coordinates  in  the  order  listed. 


58  00'  N    170  00  W 

58  00'  N,  171  00'  W 
60  00'  N,  171  00' W, 
60  00'  N,  179  20' W, 

59  25'  N,  179  20  W, 
and  to  the  limits  of  the  US  EEZ  as  described  in  the  current  edition  of  NOAA  chart  INT  813  Bering  Sea  (Southern  Part) 

530        The  area  north  of  55  00  N  iat  and  west  of  180=00  W  long  to  the  limits  of  the  US  EEZ  as  descnbed  in  the  current  edition  of  NOAA  chart 
INT  813  Bering  Sea  (Southern  Part). 

541  Eastern  Aleutian  District  The  area  south  of  55°00'  N  lat,  west  of  170=00'  W  long,  and  east  of  177  00'  W  long  and  bounded  on  the  south 

by  the  limits  of  the  US  EEZ  as  descnbed  in  the  current  editions  of  NOAA  chart  INT  813  Bering  Sea  (Southern  Part)  and  NOAA  chart 
'      530  (San  Diego  to  Aleutian  Islands  and  Hawaiian  Islands). 

542  Central  Aleutian  District  The  area  south  of  55°00'  N  lat,  west  of  177°00'  W  long,  and  east  of  177=00'  E  long  and  bounded  on  the  south 
j      by  the  limits  of  the  US  EEZ  as  described  in  the  cun-ent  editions  of  NOAA  chart  INT  813  Bering  Sea  (Southern  Part)  and  NOAA  chart 

530  I  San  Diego  to  Aleutian  Islands  and  Hawaiian  Islands) 

543  Western  Aleutian  District  The  area  south  of  55=00'  N  lat  and  west  of  177  00'  E  long   and  Dounded  on  the  south  and  west  Dy  the  limits  of 

the  US  EEZ  as  descnDed  in  the  current  editions  of  NOAA  chart  INT  813  Benng  Sea  (Southern  Part)  and  NOAA  chart  530  (San  Diego 

to  Aleutian  Islands  and  Hawaiian  Islands). 
550        Donut  Hoie.  International  waters  of  the  Bering  Sea  outside  the  limits  of  the  EEZ  and  Russian  economic  zone  as  depicted  on  the  current 
1      edition  of  NOAA  chart  INT  813  Bering  Sea  (Southem  Part). 

Note:  A  statistical  area  is  the  part  of  a  reporting  area  contained  in  the  EEZ. 
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Figure  3  to  Part  679.— Gulf  of  Alaska  Statistical  and  Reporting  Areas 

b.  Coordinates 


Code 


610 


620 


630 


640 


549 


659 
690 


Description 


Western  Regulatory  Area.  Shumagin  District.  Along  the  south  side  of  the  Aleutian  Islands,  including  those  waters  south  of  Nichols  Point 
(54  51  30  N  let)  near  False  Pass,  and  straight  lines  between  the  islands  and  the  Alaska  Peninsula  connecting  the  followina  coordi- 
nates in  the  order  listed: 

52  49.2'  N,  169°40.4'W; 

52''49.8'N,  169°06.3'W 

53°23.8'N,  167°50.r  W 

53°08.7'  N.  167=51.4' W 

53"59.0'N,  166°17.2'W: 

54°02.9'N,  lee^OS.O' W: 

5'!°07.7'N,  165^40.6' W 

54<'08.9'  N,  165°38.8'W 

54°11.9'  N.  165=23  3' W 

54°23.9'  N.  164=44.0' W 

and  southward  to  the  limits  of  the  US  EEZ  as  described  in  the  current  editions  of  NOAA  chart  INT  813  (Benng  Sea  Southern  Pari) 
and  NOAA  chart  500  (West  Coast  of  North  Amenca.  Dixon  Entrance  to  Uninnak  Pass),  between  170°00'  W  long  and  159^00'  W  long 
Central  Regulatory  Area   Chinkof  District.  Along  the  south  side  of  the  Alaska  Peninsula,  between  159^00'  W  long  and  154^(D0'  W  long 
and  southward  to  the  iimiis  of  the  US  EEZ  as  described  m  the  current  edition  of  NOAA  chart  500  (West  Coast  of  North  Amenca  Dixwi 
Entrance  to  Unimak  Pass). 
Central  Regulatory  Area   Kodiak  District.  Along  the  south  side  of  continental  Alaska,  between  154'--00'  W  long  and  147'00'  W  long  and 
southwa^a  to  the  limits  of  the  US  EEZ  as  described  in  the  current  edition  of  NOAA  chart  500  (West  Coast  of  North  Amenca  Dixon  En- 
trance to  unimak  Passi   Excluding  area  649 
Eastern  Regulator/  Area    West  vakutat  Distna   Atong  the  soutn  side  of  continental  Alaska,  between  147=00'  W  long  and  140°00'  W 
long,  and  southward  to  the  limits  o'  f<e  US  EEZ.  as  descnbed  in  the  current  edition  of  NOAA  chart  500  (West  Coast  of  North  Amenca 
Dixon  Entrance  to  Unimak  Passi    Excluding  area  649 
Pnnce  Wilharr^  Souna  Includes  those  waters  of  the  State  of  AasKa  -side  the  base  line  as  specified  in  Alaska  State  regulations  at  5  AAC 

Eastern  Regulatory-  Area  Soutr^east  Outswap  Distnc:  East  0*  M0=00'  W  long  ana  soutr^wara  to  the  limits  of  the  US  EEZ  as  descnbed  in 
the  current  edition  of  NOAA  chart  500  ;Wesi  Coast  of  Noi^  Amenca,  Dixon  Entrance  to  Unimak  Pass).  Excluding  area  659. 

Souttieast  Inside  District  As  specified  m  Alaska  State  regulations  at  5  AAC  28  i05  (a)(1)  and  (2). 

Gulf  of  Alaska  outsiae  the  U  S  EEZ  as  described  in  the  current  editions  of  NOAA  ,:hart  INT  813  (Benng  Sea,  Southern  Part)  and  NOAA 
chart  500  (West  Coast  of  North  America,  Dixon  Entrance  to  Unimak  Pass;. 


Note:  A  statistical  area  is  the  part  of  a  reporting  area  contained  m  the  EEZ. 
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FiRurt^  4  t(i  i 


'dfi  bjy  — hVrring  Savings  Areas  in  the  BSAI 

b.  Coordinates 


Name 


Description  and  effective  date 


Summer  Herring  Sav^rgs  Area  1  .... 
Summer  He^'r-ng  Sav^gs  -i^ea  2  .... 


That  part  of  f^e  Benng  Sea  subarea  that  is  south  of  57°  N  lat  and  between  162°  and  164°  W  long  from 

1200  hours    A    •    June  15  through  1200  hours.  A. I.t.  July  1  of  a  fishing  year. 
That  part  of  the  Be-  ng  Sea  subarea  that  is  south  of  56°30'  N  lat  and  between  164°  and  167°  W  long  from 

1200  hours,  A    •    jjiv  *  through  1200  hours.  Alt.  August  15  of  a  fishing  year. 
That  part  of  the  Bering  Sea  subarea  that  is  between  58"  and  60=  N  lat  and  between  172°  and  175°  W  long 

from  1200  hours.  A.!  t  September  1  of  the  current  fishing  year  through  1200  hours,  A.l.t.  March  1  of  the 

succeeding  fishing  year 
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61991 

Figure  5  to  Part  679.— Kodiak  Island  Areas  Closed  to  Non-Pelagic  Trawl  Gear 

b.  Coordinates 

Nanne  and  description  of  reference       North  latitude/West 
area                                    longitude 

— -— ; 

Reference  point 

Alitak  Flats  and  Towers  Areas 


''ats  Area 


D 
C 

d 
e 

a 
i^^Kof  Island  Area 


a 

c 
d 
a 
Barnabas  Area 

a 
D 


All  waters  of  Alitak  Flats  and  the  Towers  Areas  enclosed  by  a  line  connecting  the  following  7  points  in  the 

order  listed: 

Low  Cape. 


56  59  4  ■154  31 '1" 
57°00'0"  155°00'0" 
56°17'0"  155'00'0" 
56°17'0"  153°52'0" 
56"33'5"  153°52'0" 
56  54'5"  153°32'5" 
56°56'0"153°35'5" 


Cape  Sitkinak. 

East  point  of  Twoheaded  Island. 

Kodiak  Island,  thence,  along  the  coastline  of  Kodiak  Island  until  intersection  of  Low 

Cape. 
Low  Cape. 

ine  connecting  the  following  five  points  in  the  clockwise  order  listed: 


Cape  Chiniak,  then  along  the  coastline  of  Kodiak  Island  to  North  Cape. 


56°59'4"  154°31'1" 

All  waters  enclosed  bv  a 
58°00'0"  152°30'0"' 
58°00'0"  151°47'0" 
57°37'0"  151°47'0" 
57°37'0"  152°10'1" 
57°54'5"  152°30'0" 
58°00'0"  152°30'0" 
All  waters  surrounding  Chirikot  Island  enclosed  by  a  line  connecting  the  following  four  points  in  the  counter 

clockwise  order  listed: 
56°07'0"  155°13'0" 
56°07'0"  156°00'0" 

55°4ro"  ise^oo'O" 

55°41'0"  155°13'0" 
56°07'0"  155°13'0" 

All  waters  enclosed  by  a  line  connecting  the  following  six  points  in  the  counter  clockwise  order  listed 


57''00'0 

56'56'0' 
57^22'0' 
57°23'5 

57=25'3' 


153°18'0" 

153'09'0" 
152  18'5" 
152"17-5" 
^52'20'0' 


57"042     153  300" 
57°00'0"  1.53°18'0" 


Black  Point. 

Sourf"  ^ip  of  Ugak  Island. 
^c^t^-  ^ip  of  Ugak  Island. 

Narrow  Cape,  thence,  along  the  coastline  of  Kodiak  Island  Cape  Kasick  to  Black 
Point,  including  inshore  waters. 
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Figure  8  to  Part  679. — Chinook  Salmon  Savings  Areas  of  the  BSAI 

b.  Coordinates 

The  Chinook  Salmon  Savings  Area  is  defined  in  the  following  three  areas  of  the  BSAI:  ^ 

(J)  The  area  defined  bv  straight  lines  connecting  the  following  coordinates  in  the  order  listed: 


58 
'i6 


54 
54 
53 
5,1 
54 


56 
56 
55 
55 
54 
54 
55 
55 
55 
55 
56 


iat 

Icit 

ia! 


';  on 

n  0(1 

0  00 

1  0(1 
1  0(1 


w 
w, 

\v 

w 


long 
iong 
long 
long 
long 


.'i  'Ti\^'  ar>'a  ,:{etin( 


00'  N 
00'  .S' 
00'  N 
'00'  N 

OO'  N 


Iat 
Iat 
Iat 
Iat 
Iat 


<J]  Thf  c 

00'  N    iat 
■00'  N 

00'  N 
'00'  N 
'30'  N 
'30'  N 

00'  N 
'00'  N 
'30'  N 
'30'  N 

00   \ 


Dv  Straight  lines  connecting  the  following  coordinates  in  the  order  listed: 

1  00'  VV  Inno. 
0  00  \\ 
0  00'  \\ 
\  00  VV 
•1.  '00'  w 
defined  by  straight  lines  connecting  the  following  coordinates  in  the  order  listed: 

long. 

long, 
iong. 


Ha 

165=00' W 

164  00'  W 

164  00'  U 

165  00   U 

165  00'  VV 
16"  GO  V\ 
167  00  VV 
16600    VV 

166  00  VV 
165  00'  VV 
165  00'  V\ 


long. 

iong, 

long. 
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Figiire  9  to  Part  679.— Chum  Salmon  Savings  Area  (CSS A   of  the  BSAl  (AOA 

b.  Coordinates 
The  CSSA   is  an   area   defined  as  that  portion  of  the  Bering  Sea  Subarea  described  by  straight   lines  connecting  the  following 
coordinates  in  the  order  listed: 

56=00'  N.  lat.  167°00'  W.  long. 
56=00'  N.  lat.  165°00'  W.  long. 

-,5~1(1'  \   l.i-    'h-)'nn'  \v  long. 

t'i  !()■  \  :.i!  ih4  Oi'  v\  long. 
■"1,5=00'  N.  Idt  Ih4  Hi  \~.  long. 
55=00'  N.  lat    !h"    I"   W    long. 

5fi  00'  N     lat     lh~   0(1    \\     long. 
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Figure  13  to  Part  679.— BSAI  C.  Opilio  Crab  Bycatch  Limitation  Zone  (COBLZ) 

b.  Coordinates 

The  COBLZ  is  an  area  defined  as  that  portion  of  the  Bering  Sea  Subarea  north  of  56°30'  N.  lat.  that  is  west  of  a  Hne  connecting 
the  following  coordinates  in  the  order  listed: 

-f'  30'  N.  lat.,  165°  00'  VV.  long. 
■)!i  00'  N.  lat..  165°  00'  W.  long. 
59°  30'  N.  lat.,  170°  00'  W.  long. 

and  north  along  170°  00'  W.  long,  to  its  intersection  with  the  U.S.-Russia  Boundary. 
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Figure  15  to  Part  679. —  Regulatory  Area.s  for  the  Pacific  Halibut  Fisherv 

b.  Coordinates 

Area  2A  includes  all  waters  off  the  states  of  California,  Oregon,  and  Washington; 
Area  2B  includes  all  waters  off  British  Columbia; 

Area   JC  includes   all   waters  off  Alaska  that  are  east  of  a  line  running  340°  true  from   Cape   Spencer   Lighi    (.58°11'57"  N.   lat., 
136\i8  18    W   long.)  and  south  and  east  of  a  line  running  205°  true  from  said  light; 

\    includes  all   waters  between  Area   2C  and  a  line  extending  from   the   most   northerly   point   on   Cape  Aklek   (57°41'15" 


An 

N     iat 

Trinitv 

An 


VV 


rvi   iS'OO"  W.  long.)  to  Cape  Ikolik  (57°17'17"  N.  lat.,  154°47'18"  W.  long.),  then  along  the  Kodiak  Island  coastline  to  Cape 
i6  44'50"  N.  lat.,  154°08'44"  W.  long.),  then  140°  true; 
'W   includes  all   waters  between   Area   3A  and  a   line  extending   150°  true   from   Cape   Lutke   (54°29'00"  N.    lat.,    164°20'00" 


iDIU 

Ac' 


iiii  south  of  54°49'00"  N.  lat.  in  Isanotski  Strait; 

4A    includes  all   waters   in  the  GOA  west  of  Area  3B  and  in  the   Bering   .Sea   west   of  the  closed   area   defined  below  that 

!  1  "-.i  OO'OO"  W.  long,  and  south  of  56°20'00"  N.  l^t.; 


rtr"  -MS 

Ar>'i!  -IB  includes  all  waters  in  the  Bering  Sea  and  the  GOA  west  of  Area  4.-\  and  south  of  56'20'00"  .\.  lat., 

Area  4(:  includes  all  waters  in  the  Bering  Sea  north  of  Area  4A  and  north  of  the  closed  area  defined  below  which  are  east 
of  171  00  00  ■  VV.  long.,  south  of  58°00'00"  N.  lat.,  and  west  of  168°00'00"  VV.  long.; 

Area  4D  includes  all  waters  in  the  Bering  Sea  north  of  Areas  4A  and  4B.  north  and  we'.:  it  Area  4C,  and  west  of  168=00'00" 
\V    long. 

Area  -IE  includes  all  waters  in  the  Bering  Sea  north  and  east  of  the  closed  area  defined  below,  east  of  168  0000"  VV.  long., 
ami  xiuth  of  fi=i   i4'00"  N.  lat. 

Closed  areas 

All  waters  in  the  Bering  Sea  north  of  54°49'00"  N.  lat.  in  Isanotski  Strait  that  are  enclosed  bv  a  line  ft-om  Cape  Sarichef  Light 
(54»36'00"  N.  lat.,  164°55'42"  VV.  long.)  to  a  point  at  56°20'00"  N.  lat.,  168°30'00"  VV.  long.;  thence  to  a  point  at  38=21'25"  N.  lat., 
leaoOO'OO"  W.  long.;  thence  to  Strogonof  Point  (56°53'18"  N.  lat.,  158°50'37"  W.  long  );  and  then  along  the  northern  coasts  of  the 
Alaska  Peninsula  and  Unimak  Island  to  the  point  of  origin  at  Cape  Sarichef  Light. 

In  Area  lA.  all  waters  north  of  Point  Chehalis,  WA  (46°53'18"  N.  lat.). 
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Figure  1"  tn  Part  679. — BS.-\1  King  Crab  Endorsement  Areas 

b.  Coordinates 

1.  Norton  Sound  Red  King  Crab  and  Blue  King  Crab  Area 

Area  defined  by  a  northern  boundary  oT  65°36'  N.  lat.,  along  the  east  side  of  continental  Alaska,  a  southern  boundary  of  61°49' 
N   lat.,  and  a  western  boundary  of  168°  W.  long. 

2.  St.  Matthew  Blue  King  Crab  Area 

Area  defined  by  a  northern  boundary  of  61°49'  N.  lat.,  along  the  east  side  of  continental  Alaska,  a  southern  boundary  of  58°39' 
N.  lat.,  and  a  western  boundary  of  the  U.S. -Russian  Convention  Line  of  1867. 

3.  Pribilof  Red  King  Crab  and  Blue  King  Crab  Area 

Area  defined  bv  a  northern  boundary  of  58°39'  N.  lat.,  an  eastern  boundary  of  168°  W.  long,  south  to  54°36'  N.  lat.,  then  westward 
to  (54°36'  N.  lat.,  171°  W.  long.),  then  north  to  (55°30'  N.  lat.,  171°  W.  long.),  then  westward  to  the  western  boundary  of 
the  U.S. -Russian  Convention  Line  of  1867. 

4.  Bristol  Bav  Red  King  Crab  Area 

Area  defined  bv  a  northern  boundary  of  58°39'  N.  lat.,  along  the  east  side  of  continental  Alaska,  a  southern  boundary  of  54°36' 
N.  lat.,  and  a  western  boundary^  of  168°  W.  long,  and  including  all  waters  of  Bristol  Bay. 

5.  Aleutian  Islands  Brown  King  Crab  and  Red  King  Crab  Area 

Area  defined  by  a  northern  boundary-  of  55°30'  N.  lat.  eastward  to  171°  W.  long.,  then  south  to  Cape  Sarichef  (54°36'  N.  lat., 
171°  W.  long.),  then  east  to  Scotch  Cap  Light  (54°36'  N.  lat.,  164°44'  W.  long.),  bounded  on  the  south  by  the  limits  of  the 
US  EEZ  as  described  in  the  current  editions  of  NOAA  chart  INT  813  Bering  Sea  (Southern  Part)  and  NOAA  chart  530  (San 
Diego  to  Aleutian  Islands  and  Hawaiian  Islands),  and  a  western  boundary  of  the  U.S. -Russian  Convention  Line  of  1867. 

Table  i  "o  Part  679  — Produc  Codes 

Fish  product  code/descnption 

03  Bled  only.  Throat,  or  isthmus,  slit  to  allow  blood  to  drain. 

04.  Gutted,  head  on  Belly  slit  and  viscera  removed. 

05.  Gutted,  head  oft  IFQ  Pacific  halibut  oniv 

06.  Head  and  gutted,  wth  roe. 

07  Headed  ana  gutted.  Western  cut  Heaa  removed  just  in  front  of  tne  collar  oone,  and  viscera  removed. 

08  Headed  and  gutted.  Eastern  cut  Head  removed  just  behind  the  collar  bone,  and  viscera  removed. 

10.  Headed  and  gutted,  tail  removed  Head  removed  usually  in  front  of  collar  bone,  and  viscera  and  tail  removed. 

11.  Kinmi  Head  removed  either  m  front  or  tDehind  the  collar  bone,  viscera  removed,  and  tail  removed  by  cuts  perpendicular  to  the  spine,  re- 

sulting in  a  steak 

12  Salted  and  split  Head  removed  oeHv  slit  viscera  -emoved,  fillets  cut  from  head  to  tail  but  remaining  attached  near  tail.  Product  salted. 

13,  Wings  On  sKates.  side  fms  are  cut  off  next  to  bodv 

14  Roe  Eggs,  either  loose  c  m  sacs  or  skems 

15  Pectoral  girdle.  Collar  bone  and  associated  bones  cartilage  and  flesh. 

16  Heads.  Heads  only  regardless  whe'-e  severed  from,  body. 

17  CheeHs  fv^uscies  on  sides  of  head 

18  Chins  Lower  jaw  (mandible),  muscles,  and  flesh, 

1 9  Belly  Flesh  in  region  of  pelvic  and  pectoral  fins  and  behind  head, 

20,  F.'//efs  with  skin  and  nbs  Meat  and  skin  with  nbs  attached,  from  sides  of  body  behind  head  and  in  front  of  tail, 

21,  F///efs  with  skin  no  nbs  Meat  and  skin  with  nbs  removed,  from  sides  of  body  behind  head  and  in  front  of  tail. 

22.  F(/;efs  with  nbs  and  no  skir  Meat  with  ribs  with  skin  removed  from  sides  of  body  behind  head  and  in  front  of  tail. 

23.  F;//efs,  skinless  boneless  Meat  with  both  skin  and  nbs  removed,  from  sides  of  body  tiehind  head  and  In  front  of  tail. 

24  Deep-Skin  fillet  Meat  with  skm  adjacent  meal  with  snver  immg  and  ribs  removed  from  sides  of  body  behind  head  and  in  front  of  tail,  re- 
sulting in  thin  fillets 

30  Sunmi  Paste  from  fish  flesh  and  additives, 

31  Minced  Ground  flesh 

32  Fish  meal  Meal  from  whole  fish  or  fish  parts;  includes  bone  meal, 

33.  Fish  oil.  Rendered  oi!  from  whole  fish  or  fish  parts 

34.  /W/7f.  (in  sacs  or  testes j 

35.  Stomachs  includes  all  internal  organs 

36  Octopus- SQuid  mantles  Flesh  after  removal  ct  viscera  ana  a^ms. 

37  Butterfly,  no  backbone  Head  removed,  belly  slit,  viscera  and  most  of  backbone  removed:  fillets  attached. 
39  Bones  (if  meal,  report  as  32i 

54,  Guttea.  head  on.  with  ice  and  slime  Belly  slit  and  viscera  removec   iFQ  Pacific  halibut  and  sablefish  only. 

55  Gutted,  head  off.  with  ice  and  slime  IFQ  Pacific  halibut  only 

57  Headed  and  gutted.  Western  cut.  with  ice  and  slime  IFQ  sablefish  only. 

58  Headed  and  gutted.  Eastern  cut.  with  ice  and  slime  IFQ  sablefish  only 

86  Donated  prohibited  species  Number  of  Pacific  salmon  or  Pacific  halibut,  othenwise  required  to  be  discarded,  that  is  donated  to  chanty 

under  a  NMFS-authonzed  program 

97,  Ofher  re?a/ned  producf,  (provide  description)  _ 

WHOLE  FISH  CODES 


When  using  the  following  codes,  log  round  weights  and  not  product  weights,  even  it  the  whole  fish  is  not  used. 

01 ,  Whole  fish/food  fish 

02  Whole  fish/bait.  Processed  for  bait.  Sold 

41 ,         Whole  fish/destined  for  off  site  fish  meal  proauction 

51 ,         Whole  fish/food  fish  with  ice  and  slime.  IFQ  sablefish  only 

92,  Whole  fishi/'onboard  bait.  Whole  fish  used  as  bait  on  board  vessel   Not  sold 

93.  Whole  fish/damaged  Whole  fish  damaged  by  observer's  sampling  procedures 

95.         Whole  fisfi'personal  use.  consumption  Fish  or  fish  products  eaten  on  board  c  •.ax.e-  off  the  vessel  for  personal  use.  Not  sold  or  utilized 
as  bait. 
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Table  1  to  Part  679  —Product  Codes— Continued 


Code 


no 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

141 

142- 

143 

145 

14b 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

166 

167- 

'70- 

175 

176 

177 

178 

179 

180- 

^31 

182 

183 

184 

185 

190- 

191- 

.92- 


Fish  product  code/descnption 


DISCARD  PRODUCT  CODES 

96  Discard  aeccr-posea  Piea-infested  fisti,  parasite-infested  fish,  decomposed,  or  previously  discarded  fish 

98  Discara.  at  sea  Whole  groundfish  and  prohibited  species  discardea  by  catcher  vessels  Catcher  Processors,  Motherships,  or  Buymg  Sta- 

tions delivering  to  Motherships. 

99  Discard   onshore.  Dtscard  after  delivery  and  before  processing  Dy  Shoreside  Processors  and  Buying  Stations  delivering  tc  Shoreside 

Processors  and  in-plant  discard  of  whole  groundfish  and  prohibited  species  during  processing 

PRODUCT  DESIGNATION  (see  679.2) 

A  Ancillary 

P  Prirr.an, 

R  Reprocessed  or  rehandled. 


Table  2  to  Part  679.— Species  Codes 


Species  description 


Cod  Pacif'c 

Flounder  Arrcwiooth  and/or  Kamchatka 

Sole,  fiathead 

Sole   rock 

Sole,  Dover 

Sole,  Rex 

Sole,  butter 

Sole,  yellowfir 

Sole,  Engiisn 

Flounder  star"/ 

Lmgcod 

Sole  Petraie 

Sole  sand 

Flounder  Alaska  Plaice 

Turbot,  Greenland 

Rockfish  greenstriped 

Rockfish,  northern- 

Rockfish   Bocaccic 

Rockfish   cooper 

Perch,  Pacific  Ocean  (S,  alutus  only) 

Rockfish,  black 

Rockfish  thornyhead  laii  SeDastolobus  species) 

Rockfish  yelloweye 

Hocktish,  canan/ 

Rockfish,  quiilback 

Rockfish,  tiger 

Rockfish,  China 

Rockfish    rose'hor" 

Rockfisn  j-ougheye 
Rockfish,  shortraker 

Rockfish  ^edbanded 

Rockfish  dusky 

Rockfish  yeilowtai. 

Rockfish  widow 

Rockfish  siivergrav 

Rockfish  'edstnpe 


Rockfish 
Sculpins 
Rockfish 
Rockfish 


3arKDiot,:hed 


sharpchin 

blue 
Sardine  Pacific  (pilchard) 

Rockfish   yellowmouth 
Rock,  Harlequin 
Rockfish   blackgih 
Rockfish   chihpepper 

Rockfish    pvgny 

Shad 

Rockfish   shortbei'v 
Rockfish,  spiitnose 
Rockfish,  stnpetaii 
Rockfish,  vermilion 
Rockfish    Aurora 
Greenhng,  general 
Greendng    'OCK 
Greeniing   whitesDOt 


Code 

193 

Atkc 

194* 

Ore 

206 

Pac 

207 

Gur 

208 

Pric 

209 

Bns 

210- 

Eel! 

^.' ' ' 

Ww 

2' 2' 

Pac 

213- 

Gre 

214- 

Giai 

220* 

Pac 

250- 

Pac 

260- 

Coc 

270 

Poll 

510 

Smi 

511 

Eui; 

516 

Cac 

521- 

Arc: 

531- 

Doll 

600- 

Larr 

689 

Sha 

690- 

Sha 

691- 

Sha 

692- 

Sha 

700 

Ska 

710 

Sat 

720- 

Tjn 

772 

Lat« 

773 

Dee 

774 

Pac 

800 

Krill 

810- 

C!ai 

812- 

Clai 

815* 

Ciai 

820* 

Clai 

830* 

Clai 

840' 

Clai 

842* 

Ciai 

oC5 

851- 

Sea 

855* 

Mu! 

860* 

Abe 

870 

Oct 

875 

Sol 

880* 

Oys 

890* 

Sne 

895* 

Sea 

896* 

Sea 

899* 

Cor 

900- 

Cra 

910* 

Cra 

940* 

Cra 

960* 

Shr 

961* 

Shr 

962* 

Shr 

963* 

Shr 

964* 

Shr 

965* 

Shr 

120 

fvlis 

144 

Slo, 

s 

168 

Dei 

169 

Pel 

171 

She 

888 

Mix 

200 

Pac 

235 

Pac 

410 

Sail 

Federal  Register 'Vol    B4.  No.   2i9'Mnndav.  N'ovprnber  1^,   infiTRniP^  ar 
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Table  2  to  Part  679.— Species  Codes— Continued 

Code 

Species  description 

'93  Atka  mackerel  (greenling) 

'9-i'  Greenling.  kelp 

206  Pacific  Sand  fish  (family  Trichodontidae) 

207  Gunnels  (family  Pholidae) 

208  Pricklebacks.  warbonnets.  eelblennys.  cockscombs  and  Shannys  (family  Stichaeidae) 

209  Bnstlemouths,  lightlishes,  and  anglemouths  (family  Gonostomatidae) 
210'  Eels  or  eel-like  fish 

2:"'  Wrymouths 

2 '2*  Pacific  hagfish 

2' 3'  Grenadier  (ratlail) 

214'  Giant  grenadier 

220'  Pacific  saun^ 

250'  Pacific  tomcoa 

260'  Cod,  longfin 

270  Pollock 

510  Smelt,  general 

51^  Eulachon  smelt  (family  Osmenaaei 

5' 6  Capelin  smelt  (family  Osmendae) 

521'  Arctic  char,  anadromous 

531'  Dolly  varden,  anadromous 

600'  Lamprey   pacific 

689  Sharks,  general 

690'  Shark  salmon 

691'  Shark,  spiny  Oogfisr 

692'  Shark,  Pacific  sieeoe^ 

700  Skates,  general 

710  Sablefish  iblackcoa; 

720'  Tuna  albacore 

772  Laternfishes  (family  Mydopniaae) 

773  Deep-sea  smelts  (family  Batfiyiagldae) 

774  Pacific  Sana  lance  ifamiiy  Ammodytidae) 
800  KnII  i order  Euphausiacea 

810"  Clam   buttec 

8^2'  Clam,  surt 

815'  Clam,  geoduck 

820'  Clam,  cockle 

830*  Clam,  razor 

840'  Clam,  little-neck 

842'  Clam,  eastern  softsheli 


851' 

855* 

860* 

870 

875 

880* 

890* 

895* 

896* 

899* 

900* 

910* 

940* 

960' 

961' 

962* 

963* 

964* 

965* 

120 
144 

168 
169 

1 71 
888 


200 
235 
410 


Scallop   pink  lor  caico) 

Mussel   blue 

Abalone 

Octopus 

Squid 

Oysters 

Snails 

Sea  cucumber 

Sea  urchin 

Coral 

Crab,  box 

Crab,  dungeness 

Crab,  Korean  horsehair 

Shrimp,  general 

Shrimp,  pink 

Shrimp,  sidestnoe 

Shnmip,  humpy 

Shrimp,  coonstripe 

Shrimp   spot 

GROl/p  CODEi 
Miscellaneous  flatfish  (all  flatfish  without  seoarate  coaes^ 
Slope  rockfish  (aurora,  biackgili    Bocaccic    redst^pe,  s^ve^Q'-av 

splitnose,  stripetail   vermillion.  yellowmouth,  sharpcnm; 
Demersal  shelf  rockfish  (china   copper,  quiilback   rosethorr^   tiger   ve"oweve   canary) 
Pelagic  shelf  rocKfish  (dusky  yeliowtail,  widowi 
Shortraker'rougheye  rockfish 
Mixed  species  tote  (for  use  only  or  Product  T'-anster  Reoor" 

PROHIBITED  SPECiES  CODES 

Pacific  halibut 

Pacific  hernng  (Family  of  Ciupeidaei 

Salmon,  Chinook 


oeoper   darkblotcfied,  greenstriped,  harlequin,  pygmy,  shortbelly. 
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Table  2  to  Part  679.— Species  Codes— Continued 


Code 


420 

Salmon   Sockeye 

430 

Salmon   Cone 

440 

Salmon   Ptk 

450 

Salmon    Cf^'ur- 

540 

Steelhead  trout 

921 

Crab    red  King 

922 

Crab    blue  King 

923 

Crab   gold.brown  k,ng 

924 

Crab  scartet  King 

931 

Crab   oairdi  Tanne- 

932 

Crab   ODilio  ■'"anne^ 

933 

Crab   Tanner   groove-l 

934 

Crab,  Tanne-  triangie 

Species  description 


'ADF&G  species  codes. 
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Table  3  to  Part  679  —Product  Recovery  Rates  for  Groundfish  species  and  Conversion  Rates  for  Pacific 

Ha.,..Bl' 
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PrcxJuct  code 

'^VP  species 

Spe- 
cies 
code 

1,2, 

41. 

92 
93.  95 
vVnoie 

tish 

3 
Bled 

4 

Gut- 
ted 

head 
on 

5 
Gut- 
ted 

head 
oft 

6 
H&G 
with 

roe 

7 
H&G 
west- 
em 
cut 

8 
H&G 
east- 
em 
cut 

10 
H&G 

w/o 
tail 

11 
Kirimi 

12 
Salted 
&  split 

13 
Wings 

14 
Roe 

pacific  cod                   

110 
121 
122 
123 
124 
125 
127 
134 
143 
160 
193 
270 
510 
511 
516 
689 
700 
710 
710 
870 
875 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 

0.98 
0.98 
0.98 
0.98 
098 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
0.98 
,  0.98  ! 
0.98 
0.98 
0.98 

0.85 
0.90 
0.90 
0.90 
0  90 
0  90 
0  90 

0.63 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.55 

0.57 
0.72 
0.72 
0.72 
0.72 
0.72 
0.72 
0.72 
0.60 
0.50 
0.64 
0.65 
071 
0.71 
0.78 
0.72 

0.47 
0.65 
0.65 
0.65 
0.65 
0.65 
0.65 
0.65 
0.50 
0.40 
0.61 
0.56 

0.44 
0.62 
0.62 
0.62 
0.62 
0.62 
0.62 
0.62 

0.45 

0  05 

ARROWTOOTH  FLOUNDER  .... 

0.48 
0.48 
0.48 
0.48 
0.48 
0.48 
0.48 

0.08 

FLATHEAD  SOLE  

0  08 

ROCK  sole        

0  08 

DOVER  SOLE     

0.08 

REX  SOLE    

0.08 

yellowfin  sole 

008 

GREENLAND  TURBOT  

C  90 
0  88 
0.87 

0.08 

THORNYHEAD  ROCKFISH  

SCULPINS               

ATKA  MACKEREL  

0  87 
0  80 

0.67 
0.70 

POLLOCK      

0.50 

0.07 

SMELTS       

0  82 
0  82 
0  89 
0  83 

EULACHON  

CAPELIN      

SHARKS 

SKATES         

0  90 
0.89 
0.89 

0.32 
0.63 
0.63 



0.32 

SABLEFISH            

0.68 
0.68 

0.50 
0.50 

IFQ  SABLEFISH     



OCTOPUS      

0  69 
0  69 
088 

0.90 

SQUID              ..              

ROCKFISH" 

0.60 

0.50 

Conversion  rates  for  PACIFIC 
HALIBUT             

200 

1.0 
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- 

Product  code 

FMP  species 

Spe- 
cies 
code 

15 
Pec- 
toral 
girdle 

16 
Heads 

17 
Cheeks 

18 
Chins 

19 
Belly 

20, 
Fillets 
w/skin 
&  ribs 

21 

Fillets 

w/skIn 

no 

ribs 

22 

Fillets 

w/ribs 

no 

skin 

23 
Fillets 
skin- 
less/ 
bnless 

24 

Fillets 

deep 

skin 

30 
Surimi 

31 

Mince 

PACIFIC  COD 

110 
121 
■22 
123 
124 
125 
127 
134 
143 
160 
193 
270 

510 
511 
516 
689 
700 
710 
710 
870 
875 

0.05 

0.05 

0.01 

0.45 
0.32 
0.32 
0.32 
0.32 
0.32 
0.32 
0.32 
0.40 

0.35 
0.27 
0.27 

027 
027 
027 
0.27 
0.27 
0.30 

025 
0.27 
0.27 
0.27 
027 
0.27 
0.27 
0  27 
0.35 

0  25 
0  22 
0  22 
0  22 
022 
0.22 
0.22 
0  22 
0.25 

0.15 

0.5 

ARROWTOOTH  FLOUNDER 

FLATHEAD  SOLE 

ROCK  SOLE  

DOVER  SOLE  

REX  SOLE               

YELLOWFIN  SOLE  

0.18 

GREENLAND  TURBQT  

THORNYHEAD  ROCKFISH  ... 

0.20 

0.05 

0.05 

0.05 

SCULPINS                         

ATKA  MACKEREL  

0.15 
0.16^ 
0.172 

POLLOCK           

0.15 

0.35 

0.30 

0.38 
0.38 

0.30 

0.21 

0.16 

0.22 

SMELTS  

- 

EULACHON     

CAPELIN  

SHARKS   

0.30 

0.30 

0.25 

SKATES            

SABLEFISH      

0.05 
0.05 

0.35 
0.35 

0.30 

030 

030 

0.30 

0.25 

0  25 

IFQ  SABLEFISH       

OCTOPUS   

SQUID    

ROCKFISH" 

0.15 

0.05 

0.05 

0.10 

0.40 

0.30 

0.33 

0.25 

Conversion  rates  tor  PACIFIC 
HALIBUT    

200 

1  1 
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Product  code 

FMP  sDecies 

Spe- 
cies 
code 

32 
Meal 

33 
Oil 

34 
Milt 

35 
Stom- 
achs 

36 

Man- 
tles 

37 
But- 
terfly 
back- 
bone 

re- 
moved 

51 

Wholefish 

w/l&S 

54 
Gut- 
fed, 
head 

on 
w/l&S 

55 
Gut- 
ted, 
head 

off 
w/l&S 

57 

H&G 
west- 
em 
w/l&S 

58 

H&G 
east- 
ern 
w/l&S 

96 

De- 
com- 
posed 

fish 

98.  99 
Dis- 
cards 

PACIFIC  COD           '      110 

0.17 

0.17 
0.17 
0.17 
0.17 
0.17 
0.17 

0.17 

0.17 
0.17 
0.17 
0.17 
0.17 
0  17 

0.43 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

1.00 

ARROWTOOTH 

FLOUNDER             '       121 

1  00 

PLATHEAD  SOLE              1?? 

1.00 

ROCK  SOLE 

123 
124 

1.00 

DOVER  SOLE 

1.00 

REX  SOLE 



1.00 

YELLOWFIN  SOLE    '       127 

1.00 

GREENLAND 
TUBBOT             .            134 

1.00 

THORNYHEAD 

ROCKFISH              '       143 

1.00 

SCULPINS                          160 

1.00 

ATKA  MACKEREL            193 

1.00 

POLLOCK                    I       ?7n 

0.43 

1  00 

SMELTS 

510 

511 

0.00        1 .00 

EULACHON  

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

1.00 

CAPELIN 

516  1      0.17 
689        0.17 

700      n  17 

1.00 

SHARKS        

1.00 

SKATES 

1.00 

SABLEFISH 

710 
710 
870 
875 

0.17 
0.17 
0.17 
0.17 

1.00 

iFO  SABLEFISH 

1.02 

0.91 

0.70 

0.65 

1.00 

OCTOPUS 

0.85 
0.75 

1.00 

SQUID 

1.00 

ROCKFISH" 

1.00 

Conversion  rates 
for  PACIFIC  HAL- 
IBUT             

200 

0.88 

0.98 

1.00 

1  

i 

Note:  To  oDtain  rouna  weigni  of  grounafisn,  diviae  tne  proauc 
tipiy  the  product  weight  of  halibut  by  a  conversion  rate 
■  Standard  pollock  surimi  rate  during  January  through  June 
'"Standard  pollock  surirni  rate  dunng  July  through  DecemDe' 


weight  of  groundfish  by  a  PRR.  To  obtain  IFQ  net  weight  of  Pacific  haKbut,  mul- 


Table  5  TO  Part  679.— Aleutian  Islands  Subarea  Steller  Sea  Lion  Protection  Areas 


Name  of  island 


From 


Latitude 


Longitude 


To 


Latitude 


Longitude 


rRANSiT  ZONES  descncea  a'  §  227.12(a)(2)  of  this  title 


3-nm  NO 

Trawling  Prohibited  Year-Round  Within  10  nm: 

Yunaska  Island  52°42.0' N 

Kasatochi  Island  52°10.0'  N 

Adak  island  51°36.5'  N 

Gramp  Rock 51°29.0'  N 

Tag  Island  5r33.5'  N 

Ulak  Island  51=20  0'  N 

Semisopochnoi   51^58.5'  N 

Semisopochnoi  52°01.5'  N 

Amchitka  Island  51°22.5'N 

Amchitka  l&'Column  Rocks 51°32.5'  N 

Ayugadak  Point 51°45.5'  N 

Kiska  Island  51°57.5'  N 

Kiska  Island  51=52  5'  N 

Buidir  Island  52^20  5'  N 

Agattu  Is  /Glllon  R 52  24  0  N 

Agattu  Island  52  23  5  N 

Attu  Island  52  54.5  N 

Trawling  Prohibited  Year-Round  Within  20  nm 

Seguam  Island  52''21.0'  N 


170°38.5' W 
US^SI.O'W 
176°59.0'W 
178°20.5'W 

178''34.5'W 

1 78^57.0' W 
179^45,5' E 
179=37. 5'  E 

ug^as.o'E 

17ff'49.5'E 
178°24.5'  E 
177°21.0'E 
177''13.0'E 
175'^57.0'E 
173°21.5'E 
173°43.5'E 
172°28.5'E 


52°41.0'N 

52''10.5'N 
5r38.0'N 


5ri8.5'  N 
5r57.0'N 
52°01.5'N 
5r21.5'N 


51  56.5  N 
51°53.5'N 
52=23.5'  N 

52^22.0'  N 
52°57.5'  N 


172°35.0'W        52°21.0'N 


170°34.5'W 

175°29.0' W 
176"59.5' W 


178°59.5'W 
179°46.0'E 
179°39.0'E 
179"'25.0'  E 


177^20.0' E 
177°12.0'E 
175^51.0' E 

173^41.0' E 
172°31.5E 

172°33.0'W 


62014         Federal  Register  Vol    64,  No.  219/Mondav.  November  15,  1999/Rules  and  Regulations 


Table  5  to  Part  679  —Aleutian  Islands  Subarea  Steller  Sea  Lion  Protection  Areas— Continued 


Name  of  island 


AgligadaK  Island 


From 


Latitude 


Longitude 


52=06.5'  N 


172=54.0' W 


To 


Latitude 


Longitude 


Note:  Where  two  sets  of  coordinates  are  given,  the  baseline  extends  in  a  clock-wise  direction  from  the  first  set  of  geographic  coordinates 
along  the  shoreline  ai  mean  lower-low  water  to  the  second  set  of  coordinates  Where  only  one  set  of  coordinates  is  listed  that  location  is  the 
base  DoiPt 


Table  8  to  Par-  679.— Harvest  Zone  Codes  for  Use  With  Product  Transfer  Reports  and  Vessel  Activity 

Reports 


Har- 
vest 
zone 


Description 


A  EE2  off  Alaska 

B  State  waters  of  Alaska 

C  State  waters  other  than  Alaska. 

D  Donut  Hole 

F  Foreign  Waters  Other  than  Russia. 

I  International  Waters  other  than  Donut  Hole  and  Seamounts. 

R  Russian  waters 

S  Seamounts  m  Intematio.nai  Aaters. 

U  U.S.  EEZ  other  than  Alaska. 


Table  9  to  Part  679.- 


-Required  Logbooks,  Reports  and  Forms  From  Participants  in  the  Federal 
Groundfish  Fisheries 


Name  of  logtDook/form 


Daily  Fishing  Logbook  'DFL'*         , 

Daily  Cumulative  Production  Logbook  (DCPL)* 

Daily  Cumulative  Logbook  -DCLi  , 

Check-in/Check-out  Report    , 

U  S   Vessel  Activity  Report  (VAR)  , 

Weekly  Production  Report  (WPR) , 

Daily  Production  Report  (DPR)'   , 

Product  Transfer  Report  (PTR)  , 


Catcher- 
processor 


Mothership 


Shoreside 
processor 


Buying 
station 


NO 

NO 

NO 

YES 

YES 

NO 

NO 

NO 

YES 

YES 

YES 

YES 

YES 

NO 

NO 

YES 

YES 

NO 

YES 

YES 

NO 

YES 

YES 

NO 

'  When  required  by  Reqional  Administrator. 

•Two  formats  of  the  DFL  and  catcher/processor  DCPL  exist:  one  for  non-IFO  groundfish  and  another  for  combined  groundfish/IFQ. 

Table  12  to  50  CFR  Part  679.— Steller  Sea  Lion  Protection  Areas  in  the  Bering  Sea  Subarea 

[Effective  through  December  31    1999] 


Management  area'lsiand/Site 


Boundaries  to 


Bering  Sea 

Walrus      

Uliaga      , 

Chuginadak     

Kagamii  , 

Samalga  , 

Adugak  

Umnak,Cape  Aslik  , 

Ogchul 

Bogoslof  Fire  island  .... 

Emerald  , 

UnalaskaCape  Izigan 
Unalaska  Bishop  R  ..., 

Akutan,  Reef-lava    , 

Old  Man  Rocks       

Akutan/Cape  Morgan  . 

Rootok 

Akun.'Billings  Head  


57°11.00' 
53°04.00' 
52=46.50' 
53=02.50' 
52=46.00' 
52=55.00' 
53=25.00' 
53°00.00' 
53=56.00' 
53=17.50' 
53=13.50' 
53=58.50' 
54=07.50' 
53°52.00' 
54"'03.50' 
54=02.50' 
54=18.00' 


Directed  fishing  for  pollock 
prohibited  within  *  *  *  (nm) 


L^^gjl^de         Latitude  (N) 


Trawling  pro- 
hibited within 
■  •  '  (nm) 


(W) 


169°56.00' 
169°47.00' 
169°42.00' 
169°41.00' 
169°15.00' 
169°10.50' 
168°24.50' 
168°24.00' 
168'=02.00' 
167°51.50' 
167=39.00' 
166°57.50' 

lee^oe.so' 

166°05.00' 
166°00.00' 
165°34.50' 
165°32.50' 


53°05.00' 
52°46.50' 


54°10.50' 
54=05  50' 
54=18.00' 


Longitude 
(W) 


Nov   1 
through 
April  30 


'^^y  ^        i    Jan   1 
'•^^°%9;^  Oct.  '  ^Jf„"^J, 

•^  April  1 5 


Year- 
round 


169  46.00' 
169  44, 50' 


166  04  SO' 
166  05  00' 
165  31,50' 


20 


20 
20 
20 
20 


20 
20 
20 
20 
20 


20 


20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
20 


20 
20 


10 


10 


10 
10 


10 
10 
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Table  12  to  50  CFR  Part  679.— Steller  Sea  Lion  PROTEC'^iON  Areas 

[Eftective  through  December  31.  1999] 


N  ^HE  Bering  Se.^  S^barea— Continued 


Boundaries  to 


Managernent  arealsia^d  Site 


Latitude  (N) 


Tanginak  54='12.00' 

Tigalda/Rocks  NE  54=09  00' 

Unimak/Cape  Sarichef  54=34  50' 

Aiktak  54=11.00' 

Ugamak :  54=14,00' 

Round  i  54--12.00' 

Sea  Lion  Rock  (Amak)  55=28.00' 

Amak-^rocks      55=24.00' 


Longitude 
(W) 


latitude  (N) 


165°20.00' 
164=57.00' 
164°56.50' 
164=51.00' 
164 -48.00' 
164  46  50' 
163  12  00' 
163=07  00' 


54°10.00' 
54°13.00' 
55'26.00' 


Directed  fishing  for  pollock 
profiibited  within  *  *  '  (nm) 


Longitude 
(W) 


164°59.00' 
164°48.00' 
163°10.00' 


Nov. 
throu( 
Apnl ; 


20 
20 
10 
20 
20 


20 
20 


May  1 
through  Oct. 


Trawling  pro- 
hibited within 
•  •  •  (nm) 


20 
10 


20 
20 
20 

20 


Jan.  1 
through 
April  15 


20 
20 


Year- 
rourxl 


10 
10 


'  Three  nm  NO  TRANSIT  ZONES  are  descnbea  at  50  CFR  227  i2ia)(2i  of  this  title 

2 Closure  zones  around  many  of  these  sites  also  extend  'nto  statistical  area  610  of  the  Gui*  of  AasKa  Manage.Tien;  .Area. 
'Where  two  sets  of  coordinates  are  given,  the  basehne  extends  ^r  a  ciock-wise  direction  'rom  the  *irst  set  of  geographic  coordinates  along  the 
shoreline  at  mean  lower-low  water  to  the  second  set  of  coordinates  Where  only  one  set  o*  coordinates  is  listed,  that  location  Is  the  base  point. 


Table  13  to  50  CFR  Part  679.— Steller  Sea  Lion  Protection  Areas  in  ^^f  Gulf  of  Alaska 

[Sheet  1  ot  2.  Effective  through  December  31,  1999, 


f\^anagement  area  Isiano  Site 


Latitude 
(N) 


Gulf  of  Alaska 

Bird  54-40-50 

South  Rocks       '  54=18.00' 

Clubbing  Rocks  54=42.00' 

Pinnacle  Rock    5446  00' 

Sushilnoi  Rocks  54  50.00 


Olga  Rocks 

Jude 

The  WhalebacK 

Chernabura  

Castle  Rock  


55=00.50' 
55=16.00' 
55^16.50 
54=47.50' 
55=17.00' 

Atkins  55=03  50' 

Spitz  55  47,00' 

Kak  56=17.00' 

Lighthouse  Rocks  55=47.50' 

Sutwik  56=31.00' 

Chowiet    56=00.50' 

Nagai  Rocks  55°50.00' 

Chinkof       55°46.50' 

Puale  Bay   57°41.00' 

Takli   58^03,00' 

Cape  Gull  58  13.50' 


Boundanes  to 


-ongituoe 
(W) 


163  18,00' 
162  41,50' 
162=26,50' 
161=46,00' 
161=44,50' 
161=29,50' 
161=06.00' 
160=06.00' 
159=31.00' 
159=30.00' 
159=19.00' 
158=54.00' 
157=51.00' 
157=24.00' 
157=20.00' 
156=41.50' 
155=46.00' 
155=39.50' 
155=23.00' 
154=27,50' 
154=09.50' 


Latitude 
(N) 


54=43.00' 


54=59.00' 


54  45  50' 


56°32.00' 

56°00.50' 

55=46,50' 

58  02,00' 
58=12.50' 


Longitude 
(W) 


Directed  fishing  for 
pollock  prohibited 
within  *  *  •  (nm) 


Trawling  prohibfted 
within  *  •  *  (nm) 


Nov.  1 
through 
April  31 


162°26.50' 
161°31.00' 
159''33.50' 


157=21.00' 
156=42.00' 

155°43.00' 

154=31.00' 
154=10.50' 


10 


10 
10 


10 
10 
10 
10 


10 


10 


10 
10 
10 
10 


May  1 
through 
Oct.  31 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


Jan.  1 

through 
Apnl  15 


Year- 
round 


10 

10 


10 
10 


10 
10 


Table  13  to  50  CFR  Part  679— Steller  Sea  Lion  Protection  Areas  in  the  Gulf  of  Alaska 

[Sheet  2  of  2:  Effective  through  December  31,  1999] 


Management  area/lsiand/Site 


Sitkinak/Cape  Sitkinak 

Kodiak/Cape  Ugat  

Shakun  Rock  

Twoheaded  Island  

Cape  Douglas     

Latax  Rocks     


Latitude 

(N) 


56  34  50 
57=52  00 
58=32  50 
56=54.50' 
58=51.50' 
58=42  00' 


Boundanes  to 


Longitude 
(Wi 


153=51,50' 
153=51  00' 
153  41,50' 
153=33.00' 
153=14.00' 
152 '28  50' 


Latitude 

(N) 


56  53,50' 


58'40  50' 


Longitude 
(W) 


153  35.50' 
152=30.00' 


Directed  fishing  for 
pollock  prohibited 
within  *  *  *  (nm) 


Nov.  1 
through 
April  31 


10 
10 
10 
10 


10 


May  1 
through 
Oct.  31 


10 
10 
10 
10 
10 
10 


Trawling  prohibited 
within  •  *  '  (nm) 


Jan.  1 
through 
April  15 


Year- 
round 
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Table  13  to  50  CFR  Part  679.— Steller  Sea  Lion  Protection  Areas  in  the  Gulf  of  Alaska— Continued 

[Stieet  2  of  2:  Effective  ttirough  DecemDer  31    1999] 


Management  area'Island/Site 


Boundaries  to 


Ushagat/SW  

Ugak    

Sea  Otter  Island  

Long  

KodiakCaoe  Cnmiak  

Sugarloaf         

Sea  Lion  Rocks  fMarmot) 

Marmot  

Perl  

Outer  (Rye)  Island  

Steep  Point  

Chiswell  Islands     

Wooded  Island  (Fish) 

Glacier  Island  

Seal  Rocks     

Cape  Hinchinbrook  

Hook  Pom*  

Cape  St  Elias  


Latitude 
(N) 


Longitude 
(W) 


58°55.00' 
57023.00' 
58°31.50' 
57°47.00' 
57°37.50' 
58°53.00' 
58°21.00' 
58=14.00' 
59°06.00' 
59°20.50' 
59''29.00' 
59°36.00' 
59°53.00' 
60°51.00' 
60°10.00' 
60°14.00' 
60°20.00' 
59°48.00' 


Directed  fishing  for 
pollock  prohibited 
within  *  *  *  (nm) 


Trawling  prohibited 
within  •  *  •  (nm) 


Latitude 
(N) 


152°22.00' 
152=15.50' 
152°13.00' 
152°  13.00' 
152°09.00' 
152°02.00' 
151°48.50' 
151=47.50' 
151°39.50' 
150°23.00' 
150°15.00' 
149°34.00' 
147=20.50' 
147°09.00' 
146°50.00' 
146°38.50' 
146°15.50' 
144°36.00' 


57°22.00' 


58°10.00' 


59°21.00' 


Longitude 
(W) 


Nov.  1 

through 
Apnl  31 


fWay  1 

through 
Oct.  31 


Jan.  1 

through 
April  15 


Year- 

'ound 


152  19  00' 


151  51  00' 


150  24.50 


10 
10 
10 
10 

10 
10 
10 
10 


10 
10 
10 
10 


10 


10 
10 
10 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


10 


10 


10 


■  Three  nm  NO  TRANSIT  ZONES  are  described  at  50  CFR  227.12(a)(2)  of  this  title 

'' Additional  closures  along  the  Aleutian  Island  chain  that  extend  into  statistical  area  610  of  the  Guif  of  Alaska  are  displayed  m  Taole  ^3  "^  tnis 
part 

J  Where  two  sets  o*  coordinates  are  given,  the  baseline  extends  m  a  dock-wise  direction  from  the  first  set  of  geographic  coordinates  along  the 
shoreline  at  mear-  lowe^-iow  wate^  to  the  second  set  of  coordinates.  W^ere  only  one  set  of  coordinates  is  listed,  that  location  is  the  base  point 

Table  14  to  Part  679  —IFQ  Primary  Ports 


Port  I       ,  North 

Latitude 

Akutan    54^08'05" 

Bellingham  48  4504" 

Cordova 60  3300- 

"^'^'»  30   <iO  JU 

Dutch  Harbor  Unalaska   53  53'27  " 

Excursion  Inlet  58  2500' 

•^Of^er      "'"ZZZZ.  59  38'40 

Ketchikan  ; • 55"20'30" 

King  Cove  ZZ'ZZZZZZ  55=03'20" 

*<odiak      57  47'20" 

Pelican     57  5730 ' 

Petersburg  ;;;";;"  56  48'10 

St   Paul    57  07'20' 

Sand  Point     55  201 5' 

Seward      60  06'30" 

Sif^a         57  03' 

Ya'^'J'a'   59°33' 


West 

Longitude 


165  46'20" 
122  30'02" 
145  45'00" 
133- 09  00 ■■ 
166'32'05" 
135  26'30" 
15r33'00" 

131  38'45" 
162  19'00" 
152  24' 10" 
136"13'30" 

132  58'00" 
170  16'30" 
160^30'00" 
149'26'30" 
135-20' 
139^44' 


Table  15  to  Part  679.— IFQ/CDQ  Gear  Codes  and  Descriptions 


IFQ/CDQ  gear  code 


05 
15 
25 
26 
61 
91 


IFQ/CDQ  gear  descnptlon 


Hand  troll. 
Power  gurdy  troll. 
Dinglebar  troll. 
Jigs. 

Hook-and-line. 
Pot. 


IFR  i)oi    't<)-_:nj  14  Filed  11-12-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  2,  30,  31.  52,  61,  71,  90. 
91,  98,  107,  110,  114,  115,  125.  126,  132, 
133,  134,  167,  169,  175, 176,  188,  189, 
195,  and  199 

(USCG-1 999-4976] 

RIN2115-AF73 

Frequency  of  Inspection,  Alternate  Hull 
Examination  Program  for  Certain 
Passenger  Vessels,  and  Underwater 
Surveys  for  Passenger,  Nautical 
School,  and  Sailing  School  Vessels 

AGENCY:  Coast  Guard.  DOT 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes 
amending  its  vessel  inspection 
regulations.  These  amendments  would 
introduce  a  5-year  Certificate  of 
Inspection  cycle  in  accordance  with  the 
Coast  Guard  Authorization  Act  of  1996 
to  harmonize  our  inspections  with  most 
internationally  required  certificates.  The 
proposed  rule  would  also  establish  hull 
examination  alternatives  and  a  drydock 
extension  procedure  for  qualifying 
passenger  vessels.  Qualifying  vessels 
must  operate  exclusively  in  fresh  water, 
on  restricted  routes,  and  in  low  risk 
environments.  In  addition,  the  proposed 
rule  would  provide  the  option  of 
alternating  drydock  examinations  with 
underwater  surveys  for  passenger, 
nautical  school,  and  sailing  school 
vessels.  This  rulemaking  is  necessary  for 
the  following  reasons:  to  align 
inspection  schedules  with  international 
protocols;  to  establish  an  examination 
process  giving  industry  additional 
latitude  in  scheduling  inspections:  and 
to  create  a  parity  between  passenger 
vessels  and  all  other  Coast  Guard- 
inspected  vessels  The  Coast  Guard 
expects  this  proposed  rule  to  result  in 
a  reduction  in  the  time  and  paperwork 
associated  with  Coast  Guard  vessel 
inspections  and  examinations. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  December  30.  1999. 
C'omments  sent  to  the  Office  of 
Management  and  Budget  (OMB)  on 
collection  of  information  must  reach 
OMB  on  or  before  January  14.  2000. 
ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  Bv  mail  to  the  Docket  Management 
Facility  (USCG  199^4976,  U.S. 
Department  of  Transportation,  room  PL- 


401,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  Bv  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington, 
DC.  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725 
17th  Street  NW..  Washington.  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington.  DC.  between  9  a.m. 
and  5  p.m..  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  proposed  rule,  call 
lames  W.  Cratty.  Office  of  Standards 
Evaluation  and  Development  (G-MSR- 
2),  Coast  Guard,  telephone  202-267- 
6742.  For  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Walker,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  The 
comment  period  for  this  rulemaking  is 
45  days.  The  reason  for  this  is  to  enable 
us  to  publish  the  Final  Rule  in  time  to 
meet  the  International  Convention  for 
the  Safety  of  Life  at  Sea,  1974  and  the 
International  Convention  on  Load  Line 
Compliance  date  of  February  3.  2000.  If 
you  choose  to  submit  your  comments, 
please  include  your  name  and  address, 
identify  the  docket  number  for  this 
rulemaking  (USCG-1 999-4976), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 


Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  background  and  purpose  for  the 
three  distinct  portions  of  this  proposed 
rule.  Frequency  of  Inspection.  Alternate 
Hull  Examinations,  and  Underwater 
Surveys,  is  as  follows: 

Frequency  of  Inspection 

On  October  31,  1988,  the  International 
Maritime  Organization  (IMO)  convened 
the  International  Conference  on  the 
Harmonized  Systems  of  Survey  and 
Certifiration  to  adopt  the  Protocol  of 
1988  relating  to  the  International 
Convention  for  Safetv  of  Life  at  Sea 
(SOLAS),  1974,  and  the  Protocol  of  1988 
relating  to  the  International  Convention 
on  Load  Lines,  1966.  By  adopting  these 
1988  Protocols,  IMO  standardized  the 
term  of  validity  for  certificates  and 
intervals  for  vessel  inspections  required 
bv  the  Conventions.  These  1988 
Protocols  will  enter  into  force  as 
international  law  on  February  3,  2000. 
As  party  to  the  SOLAS  Convention,  and 
the  International  Convention  on  Load 
Lines,  the  U.S.  ratified  the  1988  Protocol 
on  July  1.  1991.  Section  605  of  the  Coast 
Guard  Authorization  Act  of  1996,  Public 
Law  104-324,  codified  at  Title  46  of  the 
United  States  Code  (U.S.C.)  section  3307 
was  amended  to  allow  vessel 
inspections  once  a  year  or  once  every  5 
years,  depending  on  vessel  type. 
Previously,  vessels  were  inspected  once 
a  year,  or  once  every  2  or  3  years, 
depending  on  vessel  type. 

This  rulemaking  proposes  aligning  the 
term  of  validity  for  a  Certificate  of 
Inspection  (C6l)  and  the  type  of 
inspections  required  during  the  term  of 
the  COI  with  the  standards  prescribed  in 
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the  1974  SOLAS  Convention.  Adopting 
a  5-year  COI.  with  interval  annual 
inspections,  and  a  periodic  inspection 
will  ensure  that  U.S.  vessels  meet 
international  standards  and  comply 
with  international  law.  These  changes 
will  also  provide  vessel  owners  and 
operators  with  more  flexibilitv  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections. 

Alternate  Hull  Examination  (AHEj 
Program 

In  Febniarv  1997.  the  Riverboat 
Gaming  Maritime  Association  (RGMA) 
of  East  Peoria.  IL  (which  represents  a 
number  of  gaming  vessel  owners  and 
operators)  asked  the  Coast  Guard  (in  a 
letter)  to  allow  its  member  vessels  to 
undergo  hull  examinations  while  afloat 
instead  of  at  drydock  as  required  bv  our 
regulations.  Many  of  RGMA's  member 
vessels  operate  locally,  are  landlocked, 
and  do  not  have  drydock  facilities  of 
adequate  size  within  a  reasonable 
distance  They  also  operate  in  the  low- 
risk  environments  of  fresh  water  rivers, 
or  protected  lakes,  near  shore,  and  in 
shallow  water.  While  reviewing 
RGMA's  request,  the  Coast  Guard 
considered  the  low  risk  environments  in 
which  these  vessels  operate  and  the 
advances  in  underwater  survev 
technology.  We  concluded  that  an 
underwater  hull  examination.  couple>d 
with  a  thorough  internal  examination, 
can  adequately  evaluate  the  condition  of 
a  vessel's  hull. 

In  March  1997,  the  owners  of  a  vessel 
that  operates  in  a  low-risk  environment. 
as  described  above,  requested  a  1-vear 
extension  for  completing  its  required 
drydock  examination.  This  vessel 
operates  approximately  eight  times  a 
day  on  the  Des  Plaines  River  in  loliet, 
IL  in  a  restricted  area  (between  two 
locks  on  the  river).  This  vessel  was  due 
for  its  first  5-year  drydock  examination 
on  May  31.  1997.  The  vessels  owners 
requested  a  1-year  drydock  extension  as 
an  interim  measure,  pending  the  Coast 
Guard  review  of  the  proposed  hull 
examination  alternative. 

In  May  1997.  along  with  a  routine 
dr\-dock  extension  survey,  we  observed 
a  demonstration  of  the  underwater 
survey  methods  under  the  AHE  Program 
proposed  in  this  rule.  We  determined 
that  the  survey  results  alone  were 
sufficient  to  grant  this  vessel  a  1-year 
drydock  extension  to  May  1998.  in 
accordance  with  46  CFR  115.670.  Under 
46  CFR  115.670,  the  Officer  in  Charge. 
Marine  Inspection  (OCMI)  or  the 
Commandant  may  allow  extensions  of 
the  examination  inter\'als  between 
drydock  examinations  and  internal 
structural  examinations. 


Based  on  the  results  of  the  underwater 
survey  demonstration,  the  Coast  Guard 
created  a  pilot  program  (which  will 
remain  in  place  until  this  rulemaking  is 
finalized!  that  allows  owners  and 
operators  of  qualified  vessels  to  undergo 
an  alternative  hull  examination  process. 
This  examination  process  includes  an 
underwater  survey  and  internal 
structural  examination  along  with 
annual  condition  assessments  and 
scheduled  preventative  maintenance. 
Under  this  pilot  program,  we  will 
consider  a  drydock  extension  of  up  to 
30  months  for  vessels  that  operate  in 
low-risk  environments. 

To  establish  criteria  for  this  pilot 
program,  the  Coast  Guard  published  G- 
MOC  Policy  Letter  3-98  on  March  5, 
1998,  entitled  "Drydock  Extensions  for 
Certain  Passenger  Vessels."  This  policy 
letter  provides  specific  eligibility 
criteria,  outlines  application 
requirements,  and  establishes  the  survey 
criteria  for  these  special  drydock 
extensions.  On  March  5.  1998.  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (63  FR  10777)  announcing  that 
the  G-MOC  Policy  Letter  w  ould  be 
incorporated  into  Coast  Guard 
regulations. 

In  April  1998.  the  first  vessel  in  the 
pilot  program  underwent  a  second 
drydock  extension  survey  using  the 
guidelines  in  the  Cr-MOC  Policy  Letter. 
Based  on  the  results  of  the  sur\'ey,  the 
Coast  Guard  granted  the  vessel  owner  a 
30-month  drydock  extension  so  the 
vessel  will  not  have  to  be  drvdocked 

Coast  Guard  set  this  precedent,  several 
other  gaming  vessel  owners  and 
operators  also  completed  successful 
surveys  and  were  granted  30-month 
drv'dock  extensions. 

This  rulemaking  would  formalize  this 
pilot  program  and  title  it  the  Alternate 
Hull  Examination  (AHE)  Program.  The 
AHE  Program  would  allow  owners  and 
operators  of  qualif\ing  vessels  to  receive 
drydock  extensions  of  up  to  30  or  60 
months,  depending  on  the  chosen 
method  of  hull  examination.  Once  a 
vessel  enters  the  program,  it  mav  receive 
an  indefinite  number  of  consecutive 
dr>dock  extensions:  however,  the  OCMI 
may  require  it  to  be  dry-docked  if  the 
.\HE  Program  is  deemed  inadequate  for 
evaluating  its  hull  or  if  out-of-water 
repairs  are  required.  The  affected 
industry'  would  save  time  and  money, 
and  still  meet  Coast  Guard  safetv 
standards  by  using  the  advanced  survey 
techniques  under  the  proposed  AHE 
Program. 

Underwater  Sun'ey  Program 

Inspected  U.S.  passenger  vessels, 
nautical  school  ships  (public  and 


civlltan),  and  sailing  schcJol  vessds  lack 
the  regulaton,-  option  of  alternating 
drydock  examinations  with  underwater 
surveys.  Current  U.S.  regulations  allow 
this  option  to  tank  vessels,  cargo  and 
miscellaneous  vessels,  oceanographic 
research  vessels,  and  mobile  offshore 
drilling  units  (MODUs).  Recognizing 
significant  advances  in  underwater 
survey  technology  over  the  past  decade, 
the  Coast  Guard  has  determined  that  it 
is  safe  and  appropriate  to  include 
passenger  vessels,  nautical  school  ships, 
and  sailing  school  vessels  in  the  list  of 
qualifying  vessels. 

Current  U.S.  regulations  require  U.S. 
passenger  vessels  operating  on 
international  voyages  to  diydock 
aimually:  however,  their  foreign 
counterparts  generally  dr>'dock  every  2 
years.  International  regulations,  as 
prescribed  by  the  International 
Convention  for  Safety  of  Life  at  Sea 
(SOLAS)  Chapter  I,  Regulation  7, 
require  passenger  ships  to  undergo 
annual  surveys  that  include  inspection 
of  the  outside  of  the  ship's  bottom.  To 
satisfy  this  requirement,  most 
classification  societies,  acting  on  behalf 
of  foreign-flag  administrations,  accept 
drv'dock  examinations  every  2  years 
with  an  underwater  hull  examination  at 
the  mid-period.  U.S.  passenger  vessels 
operating  on  international  voyages 
would  gain  parity  with  their  foreign 
counterparts  by  having  such  an  option. 

Navigation  and  'Vessel  Inspection 
Circular  (NVIC)  1-89.  entitled 
"Underwater  Survey  Guidance,"  dated 
March  15.  1989.  provides  guidance  for 
conducting  underwater  surveys  to 
vessel  owmers  and  operators, 
underwater  survey  diving  contractors, 
and  other  interested  persons.  The  NVIC 
addresses  the  application  process,  the 
advanced  planning  necessary-,  and  the 
procedure  to  be  followed  during  an 
underwater  survey. 

This  proposed  nile  would  incorporate 
the  guidance  from  NVIC  1-89  into  Coast 
Guard  regulations,  and  allow  owners 
and  operators  of  U.S.  passenger  vessels, 
nautical  school  ships,  and  sailing  school 
vessels  with  steel  or  aluminum  hulls  the 
option  of  alternating  underwater  hull 
sur\'eys  with  drydock  examinations. 
This  voluntary  option  would  result  in  a 
decrease  in  the  overall  costs  for  vessel 
owners  and  operators  that  choose  this 
option.  See  the  REGULATORY 
EVALUATION  section  of  this  proposed 
rule  for  a  discussion  of  costs. 

Discussion  of  Proposed  Rule 

The  di.scussion  ui  tiie  three  distinct 
portions  of  this  proposed  rule. 
Frequency  of  Inspection,  .'Mternate  Hull 
Examination,  and  Underwater  Survey,  is 
as  follows: 
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Frequency  of  Inspection 

We  propose  changing  the  term  of 
validity  for  a  Certificate  of  Inspection 
(COl)  from  2  or  A  vcars  to  5  years.  We 
also  propose  changing  the  type  of 
interval  inspections  required  for  yearly 
endorsement  of  a  vahd  (X)!.  Vessels  and 
mobile  offshore  drilling  units  (MODUs) 
that  currentlv  receive  2-year  COIs  would 
undergo  three  annual  inspections  and  a 
periodic  inspection  during  the  5-year 
interval  between  COl  renewals.  Small 
passenger  vessels  that  currently  receive 
1-vear  COIs  would  undergo  four  annual 
inspections  during  the  5-year  interval 
between  COI  renewals.  VVe  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS,  to  provide  owners  and 
operators  increased  flexibility  in 
scheduling  inspections,  and  to  eliminate 
"inspection  creep." 

Currently,  when  an  inspection  for 
c:ertification  is  conducted  before  the 
current  COI  e.xpiration  date,  the  date  of 
the  inspection  becomes  the  new  COI 
issue  date.  This  causes  "inspection 
creep"  whereby  a  vessel's  due  date  for 
inspection  is  earlier  with  each  new  COI. 
This  has  proven  to  be  a  hardship  on 
those  vessel  ownijrs  and  operators  with 
seasonal  operations.  VVe  propose  to 
allow  vou  to  have  your  vessel's 
inspection  for  certification  up  to  3 
months  before  the  expiration  date  of 
your  COI.  Additionally,  your  vessel  may 
undergo  its  annual  and  periodic 
inspections  up  to  i  months  before  or  3 
months  after  the  anniversary  date  of  llie 
issuance  of  the  vessel's  COI  Prf)viding 
this  new  extended  scheduling  window 
eliminates  "inspection  creep"  and  eases 
inspection  scheduling.  The  current 
expiration  date  of  your  vessel's  or 
MODUs  COI  would  remain  the  same  for 
as  long  as  the  vessel  or  MODU  operates. 

(a)  General 

Section  2.01-5. 

In  §  2.01-5,  we  propose  removing 
paragraphs  (a)(3)  and  (4)  that  reference 
two  forms  that  we  no  longer  use:  CG- 
3753 — Certificate  of  Inspection  (for 
small  passenger  vessels)  and  CG— 4678 — 
Barge  Certificate  of  Inspection. 

Section  2  01-8 

In  §  2.01-8,  we  propose  removing  the 
reference  to  ^  176.35-1  because  it  no 
longer  exists  and  replace  it  with 
references  to  §  115.900  and  §  176.900, 
which  relate  to  the  applicability  of 
SOLAS  certificates. 

(b)  Notification 

Section  2.01-3. 

Due  to  the  removal  of  the  phrase  "not 
more  than  60  days  "  from  46  U.S.C. 
3309,  we  propose  removing  the  similar 


phrase  "but  less  than  60  days"  from 
§  2.01-3.  Currently.  Vessel  owners  and 
operators  cannot  notify  the  Coast  Guard 
more  than  60  days  before  their  COI 
expires.  Vessel  owners  and  operators 
would  continue  to  notify  the  Coast 
Guard  at  least  30  days  before  their 
inspection  for  certification,  but  they 
would  no  longer  be  restricted  on  how 
early  they  may  notify  us. 

(c)  SOLAS  certificates 

Section  2.01-25. 

In  §  2.01-25(a).  (b),  and  (e),  we 
propose  removing  references  to  both  the 
Cargo  Ship  Safety  Radiotelephony 
Certificate  and  the  Cargo  Ship 
Radiotelegraphy  Certificate. 
Amendments  to  SOLAS  combined  these 
certificates  into  one  certificate;  The 
Cargo  Ship  Safety  Radio  Certificate.  The 
revised  section  would  only  reference  the 
new  certificate. 

In  §  2.01-25(b)(l),  we  propose  to  add 
two  classes  of  vessels:  Small  passenger 
vessels  carrying  more  than  150 
passengers  or  with  overnight 
accommodations  for  more  than  49 
passengers  and  offshore  supply  vessels 
(OSVs).  These  vessels  were 
inadvertently  excluded  from  this  section 
that  provides  guidance  on  SOLAS 
Certificates. 

Sections  2.01-25,  31.40-35.  91.60-35, 
and  189.60-35. 

We  propose  amending  §§  2.01-25, 
31.40-35,  91.60-35,  and  189.60-35  to 
align  our  rules  with  SOLAS 
requirements.  SOLAS  requires  that 
certificates  be  made  readily  available, 
but  not  necessarily  posted  in  a 
prominent  place. 

Sections  31.40-1  and  91.60-1. 

In  §  31.40-1,  we  propose  adding  a 
cross-reference  to  §  30.01-6,  which 
provides  information  on  the 
applicability  of  subchapter  D  for  vessels 
on  international  voyages.  In  §91.60-1, 
we  propose  adding  a  cross-reference  to 
§91.05-10,  which  provides  information 
on  the  applicability  of  subchapter  I  for 
vessels  on  international  voyages.  These 
cross-references  would  help  vessel 
owners  and  operators  determine  in 
which  geographical  locations  they  are 
required  to  have  SOLAS  certificates. 

Sections  31.40-15,  31.40-20,  91.60- 
15,  91.60-20,  189.60-15,  and  189.60-20. 

We  propose  removing  §§  31.40-20, 
91.60-20,  and  189.60-20  that  reference 
obsolete  certificates  and  application 
information.  We  propose  revising 
§§31.40-15,  91.60-15,  and  189.60-15  to 
remove  references  to  the  same  obsolete 
certificates  and  to  add  the  SOLAS  Cargo 
Ship  Safety  Radio  Certificate  that  will 
take  the  place  of  the  obsolete 
certificates.  The  Federal 
Communications  Commission  (FCC)  no 


longer  issues  the  Cargo  Ship  Safety 
Radiottdegraphy  Certificate,  referenced 
in  §§31.40-15,  91.60-15.  and  189.60-15 
or  the  Cargo  Ship  Safety  Radiotelephony 
Certificate,  referenced  in  §§31.40-20. 
91.60-20,  and  189.60-20.  The  proposed 
rule  would  require  tankships,  cargo 
ships,  and  oceanographic  research 
vessels  with  radio  installations  to  obtain 
the  Cargo  Ship  Safety  Radio  Certificate 
aligning  them  with  the  international 
standards  provided  in  SOLAS. 

The  Protocol  of  1988  relating  to 
SOLAS  provides  the  option  for  the 
Administration  (Flag  State)  to  combine 
the  Cargo  Ship  Safety  Construction 
Certificate,  the  Cargo  Ship  Safety  Radio 
Certificate,  and  the  Cargo  Ship  Safety 
Equipment  Certificate  into  the  Cargo 
Ship  Safety  Certificate.  We  have  chosen 
not  to  adopt  that  option  at  this  time.  The 
FCC  has  primary  responsibility  over  the 
Cargo  Ship  Safety  Radio  Certificate  and 
maintains  existing  agreements  with 
third  parties,  which  act  on  its  behalf  for 
issuing  this  certificate.  The  Cargo  Ship 
Safety  Certificate  option  would  present 
difficulties  in  coordination  between  the 
two  agencies.  Also,  the  Cargo  Ship 
Safety  Radio  Certificate  is  not  included 
in  46  CFR  part  8,  Vessel  Inspection 
Alternatives,  where  vessel  owners  and 
operators  have  the  option  of  obtaining 
an  international  certificate  from  sources 
other  than  the  Coast  Guard. 

Establishing  procedures  to  combine 
the  FCC  responsibilities  for  the  Cargo 
Ship  Safety  Certificate  with  our 
responsibilities  for  the  safety 
construction  and  safety  equipment 
certificates  is  beyond  the  scope  of  this 
rulemaking. 

Sections  31.40-40,  91.60-40,  and 
189.60-40. 

We  propose  revising  §§  31.40—40, 
91.60-40.  and  189.60-40  to  remove  the 
references  to  the  obsolete  Cargo  Ship 
Safety  Radiotelegraphy  and  Cargo  Ship 
Safety  Radiotelephony  Certificates.  We 
propose  adding  a  reference  to  the  Cargo 
Ship  Safety  Radio  Certificate  in  place  of 
the  obsolete  certificates.  Also,  we 
propose  changing  the  period  of  validity 
of  the  Convention  certificates  from  24 
months  to  60  months.  These  proposed 
changes  would  align  our  rules  with  the 
international  standards  provided  in 
SOLAS. 

Sections  107.405. 

We  propose  amending  §  107.405  to 
change  the  term  of  validity  of  the 
SOLAS  Safety  Equipment  Certificate 
from  24  months  to  60  months.  We  are 
proposing  this  change  to  align  with  the 
international  standards  provided  in 
SOLAS, 
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(d)  Definition  of  Anniversary  Date 

Sections  30. 10-20.  90.10-la,  107.111, 
114.400.  125.160.  169.107,  175.400.  and 
188.10-1. 

In§§30.10-2a.  90.10-la,  107.111. 
114.400.  125.160,  169  107,  175.400,  and 
188.10-1.  we  propose  adding  the 
definition  of  "anniversary  date"  to  the 
definitions  applicable  to  title  46. 
subchapters  D.  1. 1-A.  K.  L.  R.  T,  and  U. 
This  definition  would  clarif\'  the 
requirement  for  the  annual  and  periodic 
inspections  based  on  the  expiration  date 
of  the  COI.  In  part  188.  we  propose  to 
redesignate  the  current  §  188.10-1  as 
§  188.10-2  to  maintain  the  alphabetical 
order  of  the  definitions. 

(ej  Frequency  of  Inspections 

Section  31.01-1. 

In  §31.01-1.  we  propose  removing 
the  tepms  "biennially"  and  "annually" 
and  changing  the  frequency  of  an 
inspection  for  certification  to  everv  5 
years.  We  are  proposing  these  changes 
to  align  with  the  international  standards 
provided  in  SOLAS. 

Sections  31.05-10,  91.01-10.  107.211. 
126.250.  169.207.  and  189.01-10. 

In  §§31.05-10.  91.01-10.  107.211. 
126.250.  169.207.  and  189.01-10.  we 
propose  changing  the  term  of  validitv 
for  a  COI  to  5  years.  We  are  proposing 
this  change  to  align  with  the 
international  standards  provided  in 
SOLAS,  to  provide  owners  and 
operators  with  increased  flexibility  in 
scheduling  inspections,  and  to  eliminate 
inspection  creep.  In  §§31.03-10.  91.01- 
10.  126.250.  169.207.  and  189.01-10  we 
also  propose  to  amend  the  section 
headings  to  read  "Period  of  Validity  for 
a  Certificate  of  Inspection". 
Section  31.10-15. 
In  §  31.10-15(a).  we  proptJse 
amending  paragraph  (a)  to  change  the 
frequency  of  inspection  for  a  COI  from 
2  years  to  5  years.  We  are  proposing  this 
change  to  align  with  the  international 
standards  provided  in  SOLAS. 
Additionally,  we  are  proposing  editorial 
changes  to  paragraph  (a)  to  clarif\-  the 
language. 

Also,  the  proposed  rule  would  add 
new  paragraph  (c)  to  specify-  that  the 
new  COI  would  be  issued  upon 
satisfactory  completion  of  the 
inspection  for  certification. 
Section  107.201 

In  §  107.201.  we  propose  removing 
the  term  "biennial"  in  paragraph  (b)  and 
replacing  the  term  "reinspections"  with 
the  terms  "annual  and  periodic 
inspections"  in  paragraph  (c).  This 
section  references  statutory  authority  for 
inspections  and  reinspections.  The 
proposed  change  would  update  the 
terminology  and  change  the  frequency 


of  an  inspection  for  certification  to 
ever}'  5  years.  We  are  proposing  these 
changes  to  align  with  the  international 
standards  provided  in  SOLAS. 

Section  115.107  and  176.107. 

The  proposed  rule  would  change  the 
COI  term  of  validity  for  small  passenger 
vessels  from  3  to  5  years  in  §§115.107 
and  176.107.  Rather  than  undergoing 
both  annual  inspections  and  a  periodic 
inspection  during  the  5-year  interval 
between  inspections  for  certification, 
these  vessels  would  undergo  four 
annual  inspections.  These  inspections 
would  provide  an  adequate  means  of 
determining  that  the  vessels  are 
seaworthy  for  their  intended  routes. 
Under  46  U.S.C.  3307.  we  are  proposing 
these  changes  to  provide  owners  and 
operators  with  increased  flexibility  in 
scheduling  inspections,  and  to  eliminate 
inspection  creep  However,  the  term  of 
validity  for  COIs  for  small  passenger 
vessels  carr\'mg  more  than  12 
passengers  on  an  international  vovage 
would  remain  1  vear  as  required  by  46 
U.S.C.  3307(1). 

(f)  Conditions  of  Validitv 

Sections  31.10-17a.  91.27-5,  107.283, 
126.520.  169.227,  and  189.27-10. 

We  propose  adding  §§31. 10-1 7a. 
91.27-5.  107,283,  126.520,  169.227.  and 
189.27-10  to  require  annual  and 
periodic  inspections  to  maintain  the 
validitv  of  COIs  for— 

•  MODUs; 

•  Tank  vessels; 

•  Cargo  and  miscellaueuuii  vessels; 

•  Offshore  supply  vessels; 

•  Sailing  school  vessels;  and 

•  Oceanographic  research  vessels. 
We  are  proposing  these  changes  to 

align  with  the  international  standards 
provided  in  SOLAS. 

To  maintain  a  valid  COI  for  the  full 
5-year  period,  this  proposed  rule  would 
require  your  vessel  or  MODU  to— 

•  Undergo  the  relevant  annual  and 
periodic  inspections  within  the  time 
frame  allowed;  and 

•  Obtain  endorsements  from  the 
appropriate  authority  for  relevant 
annual  and  periodic  inspections. 

Sections  115.502  and  176.502. 

We  propose  adding  §§115  502  and 
176.502  to  require  four  annual 
inspections  for  Small  Passenger  Vessels 
(subchapters  K  and  T)  to  maintain  the 
validity  of  the  COI.  We  are  proposing 
these  changes  to  keep  all  COI  inspection 
intervals  consistent. 

To  maintain  a  valid  COI  for  the  full 
5-year  period,  this  proposal  would 
require  your  vessel  to — 

•  Undergo  the  relevant  annual 
inspections  within  the  time  frame 
allowed;  and 


•  Obtain  endorsements  from  the 
appropriate  authority  for  relevant 
annuaJ  inspections. 

(g)  Application  for  COI 

Sections  31.01-15,  91.25-5,  126.420, 
169.205,  and  189.25-5. 

In  §§31.01-15,  91.25-5.  126.420. 
169.205.  and  189.25-5.  we  propose 
revising  the  application  process  for  a 
renewal  of  a  COI.  This  revision  would 
require  you  to  submit  an  application  for 
a  COI  at  least  30  days  before  the 
expiration  date  of  a  vessels  current  COI. 
In  addition,  you  must  schedule  the 
inspection  for  certification  within  3 
months  before  the  expiration  date  of  the 
current  COI.  We  are  proposing  these 
changes  to  align  with  the  international 
standards  provided  in  SOLAS.  Also, 
providing  this  new  extended  scheduling 
window  with  the  fixed  anniversary  date 
eases  inspection  scheduling  and 
eliminates  inspection  creep. 
Section  107.215. 
We  propose  revising  the  section 
heading  and  removing  the  term 
"biennial"  from  paragraphs  (a)  and  (c) 
because  the  proposed  frequency  of  an 
inspection  for  certification  for  a  MODU 
is  every  5  years.  In  addition,  the 
proposed  revision  to  paragraph  fb) 
would  require  you  to  submit  an 
application  for  a  COI  at  least  30  days 
before  the  expiration  date  of  a  vessel's 
current  COI,  Proposed  new  paragraph 
(d)  would  establish  the  5-year  term  of 
validity  for  a  renewed  COI.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS. 

(h)  Annual  and  Periodic  Inspections 

Sections  31.10-17,  91.27-1.  126.510. 
189.27-1.  and  189.27-5. 

We  propose  revising  §§  31.10-17, 
91.27-1.  126.510.  189.27-1.  and  189.27- 
5  to  establish  annual  inspections  and 
periodic  inspections  for  tank  vessels, 
cargo  and  miscellaneous  vessels, 
offshore  supply  vessels,  and 
oceanographic  research  vessels.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS  and  to  provide  owners  and 
operators  with  increased  flexibility  in 
scheduling  inspections. 

Currently,  the  regulations  require 
"reinspections"  (inter\'al  inspections) 
for  these  vessels  during  the  2  vear 
intervals  for  COIs.  Changing  the  term  of 
validity  for  COIs  to  5  years  allows  for 
more  time  between  detailed  inspections. 
To  accommodate  the  new  5-vear  COI 
interval  while  maintaining  safety,  we 
propose  requiring  three  annual 
inspections  and  one  periodic  inspection 
during  the  5-year  interval  between 
inspections  for  certifications.  We  would 
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mdintain  the  current  tune  intervals 
bt'tvveen  inspection.s  and  ensure  that 
testing  or  inspection  requirements  are 
conducted  during  the  inspections  for 
certification  and  periodic  inspections.  A 
vessel  would  undergo  an  annual 
inspection  each  year  that  it  does  not 
undergo  a  periodic  inspection  or  an 
inspection  for  certification.  A  vessel 
would  undergo  a  periodic  inspection  in 
either  the  second  or  third  anniversary 
vear  of  the  date  of  issuance  for  the  COI. 
The  owner  or  operator  can  choose 
which  vear  to  have  the  periodic 
inspection.  Although  no  written  request 
or  application  for  inspection  is  required, 
vou  must  schedule  annual  inspections 
and  periodic  inspections  with  the 
cognizant  OCMI  within  .3  months  before 
but  no  later  than  .3  months  after  the  COI 
anniversary  date. 

The  scope  of  the  annual  inspection 
under  proposed  §§31.10-17,  91.27-1, 
126  510,  189,27-1.  and  189.27-5  would 
be  equivalent  to  the  scope  of  the 
"reinspection"  (interval  inspections) 
described  in  the  current  regulations. 
The  scope  of  a  reinspection  under 
§§31.10-17(c),  91.27-5.  126.520,  and 
189.275  is  currently  described  as  "in 
less  detail"  than  an  inspection  for 
certification  Because  the  scope  of  the 
annual  inspections  is  equivalent  to  the 
scope  of  the  current  reiuspections,  we 
would  continue  to  use  the  words  "in 
less  detail"  to  describe  annual 
inspections  in  proposed  §§  31.10- 
17(aK2),  91.27-5(aj(2),  126.520(a)(2), 
and  189.275(c)  and  to  differentiate 
between  the  annual  inspection  and  the 
inspection  for  certification. 

.-Ks  indicated  in  proposed  §§  31.10- 
17(b)(2),  91.27-5(b)(2).  126.520(b)(2), 
and  189.27-5(c),  the  marine  inspector 
would  ensure  that  your  vessel  is  in 
compliance  with  all  applicable 
regulations  and  would  endorse  the 
current  COI,  unless  deficiencies  or 
major  changes  to  the  vessel  are  found. 
We  propose  to  allow  the  marine 
inspector  to  conduct  a  more  detailed 
inspection  if  deficiencies  are  found.  As 
in  the  current  regulations,' the  marine 
inspector  has  the  authority  to  require 
anv  tests  or  correction  deemed 
necessar\'.  The  OCMI  would  determine 
the  time  period  in  which  deficiencies 
must  be  corrected  on  a  case-by-case 
basis. 

Finally,  the  scope  of  the  periodic 
inspection  in  proposed  §§  31. 10-1 7(c), 
91.27-5(b)(2].  126, 520(b)(2),  and 
189.27-5(c)  would  be  the  same  as  an 
inspection  for  certification  in  the 
current  regulations  at  §§31.10-15, 
91.25-10,  126.430,  and  189.25-10. 
Sections  91  27-13  and  126.530. 
We  propose  revising  §§91.27-13  and 
126.530  to  allow  owners  and  operators 


of  offshore  supply  vessels  less  than  400 
gross  tons  in  foreign  ports  to  receive  a 
5-year  COI.  Currently,  a  vessel  owner, 
master,  or  operator  may  request 
authorization  to  conduct  his  or  her  own 
alternative  midperiod  examination  in 
place  of  a  reinspection.  This  proposed 
rule  would  allow  a  vessel  owner, 
master,  or  operator  to  request 
authorization  from  the  Coast  Guard  to 
conduct  an  alternative  annual 
inspection  in  place  of  any  or  all  annual 
inspections  during  the  5-year  inter\'al 
between  inspections  for  certification. 
For  these  vessels,  the  cognizant  OCMI 
would  continue  conducting  the 
inspections  for  certification  every  fifth 
vear  and  the  periodic  inspection  in 
either  the  second  or  third  year  after  the 
COI  anniversary  date. 

The  proposed  rule  would  require  you 
to  apply,  in  writing,  to  the  cognizant 
OCMI  for  authorization  to  conduct  your 
own  alternative  annual  inspection.  Your 
application  must  be  received  by  the 
OCMI  before  the  end  of  the  twelfth 
month  of  each  COI  anniversary  year.  If 
you  are  approved,  the  OCMI  would 
provide  written  authorization,  to 
proceed  with  the  alternative  annual 
inspection  and  provide  you  with  any 
special  instructions.  The  proposed  rule 
would  require  you  to  conduct  your 
alternative  annual  inspection  within  3 
months  before  but  no  later  than  3 
months  after  the  COI  anniversary  date. 
The  scope  of  the  alternative  annual 
inspection  would  be  equivalent  to  the 
annual  inspection  conducted  by  die 
Coast  Guard  for  other  offshore  supply 
vessels.  The  scope  of  the  annual 
inspection  would  be  equivalent  to  the 
midperiod  alternative  examination 
required  in  the  current  inspection 
regulations  for  these  vessels. 

In  revievkring  your  application  for 
authorization,  items  or  issues  the  OCMI 
may  consider  include,  but  are  not 
limited  to,  any  outstanding  inspection 
requirements  for  the  vessel,  vessel 
history,  documentation  of  employment 
outside  the  United  States,  and  prompt 
correction  of  past  deficiencies.  To 
qualify  for  an  alternative  annual 
examination,  these  vessels  must  be  less 
than  400  gross  tons  and  must  be 
employed  outside  the  United  States 
during  the  3  months  before  and  after 
their  COI  anniversary'  date. 
Requirements  regarding  submission  of 
inspection  results  and  OCMI  evaluation 
are  prescribed  in  46  CFR  91.27-13. 

In  addition,  we  propose  requiring  the 
master  of  an  offshore  supply  vessel  that 
participates  in  the  alternative  aimual 
inspection  program  to  endorse  the 
vessel's  COI. 

Sections  107.269  and  107.270. 


We  propose  revising  §§  107.269  and 
107.270  to  establish  annual  inspections 
and  periodic  inspections  for  MODUs. 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS  and  to  provide 
owners  and  operators  with  increased 
flexibility  in  scheduling  inspections. 
Currently,  the  regulations  require 
"reinspections"  (interval  inspections) 
for  these  units  during  the  2  year 
intervals  for  COIs,  which  are  the  same 
in  scope  as  the  inspection  for 
certification,  except  in  §  107.231(x)  and 
(y).  We  are  proposing  to  change  the  term 
of  validity  for  COIs  to  5  years  to  allow 
for  more  time  between  detailed 
inspections.  To  accommodate  the  new 
5 -year  COI  interval  and  ensure  all 
applicable  units  comply  with  our 
regulations,  we  propose  requiring  three 
annual  inspections  and  one  periodic 
inspection  during  the  5-year  interval 
between  inspections  for  certification. 
We  would  maintain  the  current  time 
intervals  between  inspections  and 
ensure  that  testing  or  inspection 
requirements  are  conducted  during  the 
inspections  for  certification  and 
periodic  inspections.  A  unit  would 
undergo  an  annual  inspection  each  year 
that  it  does  not  undergo  a  periodic 
inspection  or  an  inspection  for 
certification.  A  unit  would  undergo  a 
periodic  inspection  in  either  the  second 
or  third  anniversary  year  of  the  date  of 
issuance  for  the  COI.  The  owner  or 
operator  can  choose  which  year  to  have 
the  periodic  inspection.  Although  no 
written  request  or  application  for 
inspection  is  required,  you  must 
schedule  annual  inspections  and 
periodic  inspections  with  the  cognizant 
OCMI  within  3  months  before  but  no 
later  than  3  months  after  the  COI 
anniversary  date. 

Currently,  the  scope  of  a  reinspection 
under  §  107.269  is  the  same  as  the  scope 
of  the  inspection  for  certification  under 
§  107.231,  except  paragraphs  (x)  and  (y). 
Under  proposed  §  107.269,  the  scope  of 
the  annual  inspection  would  be  "in  less 
detail"  than  the  scope  of  the 
"reinspection"  (interval  inspections) 
described  in  the  current  regulations. 

As  indicated  in  proposed  §§  107.269 
and  107.270,  the  marine  inspector 
would  ensure  that  your  unit  is  in 
compliance  with  all  applicable 
regulations  and  would  endorse  the 
current  COI,  unless  deficiencies  or 
major  changes  to  the  unit  are  found.  We 
propose  to  allow  the  marine  inspector  to 
conduct  a  more  detailed  inspection  if 
deficiencies  are  found.  As  in  the  current 
regulations,  the  marine  inspector  has 
the  authority  to  require  any  tests  or 
correction  deemed  necessary.  The  OCMI 
would  determine  the  time  period  in 
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which  deficiencies  must  be  corrected  on 

a  rase-by-case  basis. 

Finally,  the  scope  of  the  periodic 
inspection  in  proposed  §  107.270  would 
be  the  same  as  an  inspection  for 
certification  in  the  current  regulations  at 
§107.231 

Under  **  107.269,  MODU  owners  and 
operators  are  not  required  to  conduct 
installation  tests  during  reinspection 
The  requirements  for  installation  tests 
are  provided  in  ^  107.231(x)  and  (y). 
The  current  paragraph  references  to 
§107.231(y),  (z),  (aa),  and(bb)in 
§  107.269  are  incorrect.  Proposed 
§§  107.269  and  107.270  would  correct 
and  amend  these  references  to  allow  the 
installation  test  exceptions  for  annual 
and  periodic  inspections. 
Section  107.279. 

We  propose  revising  this  section  to 
remove  the  terms  "biennial"  and 
"reinspections  '  in  paragraphs  (b),  (c). 
and  (d).  Also,  we  would  correct  the 
references  to  the  exceptions  in 
§  107.231(x)  and  (y).  We  are  proposing 
these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS. 

Sections  15.500  and  1 76.500. 
Sections  115.500  and  176.500 
currently  describe  when  reinspection  is 
required  for  small  passenger  vessels.  We 
propose  revising  these  sections  to 
require  small  passenger  vessels  with  a  5- 
year  COI  to  undergo  four  annual 
inspections,  and  to  require  small 
passenger  vessels  carrying  more  than  12 
passengers  on  iiilernational  vovages,  to 
undergo  an  inspection  for  certification 
each  year.  We  are  proposing  these 
changes  to  align  with  46  U.S.C.  3307 
and  the  international  standards 
provided  in  SOLAS  and  to  provide 
owners  and  operators  with  increased 
flexibility  in  scheduling  inspections. 
Currently,  the  regulations  require 
"reinspections"  (interval  inspections) 
during  the  3-year  intervals  for  COIs. 
Changing  the  term  of  validity  for  COIs 
to  5  years  allows  for  more  time  between 
detailed  inspections  To  accommodate 
the  new  5-year  COI  interval  and  ensure 
all  applicable  vessels  comply  with  our 
regulations,  we  propose  requiring 
annual  inspections  each  year  during  the 
5-year  interval  between  inspections  for 
certifications.  We  would  maintain  the 
current  frequency  of  inspection 
intervals  and  ensure  that  testing  or 
inspection  requirements  are  conducted 
during  the  inspections  for  certification. 
Although  no  written  application  or 
request  for  inspection  is  required,  vou 
must  schedule  annual  inspections  with 
the  cognizant  OCMI  within  3  months 
before  but  no  later  than  3  months  after 
the  COI  aiuiiversarv  date. 


The  scope  of  the  annual  inspection 
would  be  equivalent  to  the  scope  of  the 
"reinspection"  (interval  inspections) 
described  in  the  current  regulations  in 
§§115.502  and  176.502.  The  marine 
inspector  would  ensure  thai  vour  vessel 
is  in  compliance  with  all  applicable 
regulations  and  would  endorse  the 
current  COI.  unless  deficiencies  or 
major  changes  to  the  vessel  are  found, 
We  also  propose  to  allow  the  marine 
inspector  to  require  any  tests  or 
corrections  deemed  necessary  or 
conduct  an  examination  more  detailed 
in  scope  to  ensure  that  the  vessel  is  in 
satisfactor\-  condition  and  fit  for  the 
service  for  which  it  is  intended.  The 
OCMI  will  determine  a  time  period  in 
which  deficiencies  must  be  corrected  on 
case-by-case  basis. 

Sections  169.225  and  169.226. 

We  propose  revising  §§  169.225  and 
169.226  to  establish  annual  inspections 
and  periodic  inspections  for  sailing 
school  vessels.  We  are  proposing  these 
changes  to  align  with  the  international 
standards  provided  in  SOLAS  and  to 
provide  owners  and  operators  with 
increased  flexibility  in  scheduling 
inspections. 

Currently,  the  regulations  require 
"reinspections"  {inter\-al  inspections) 
for  these  vessels  during  the  2-vear 
intervals  for  COIs.  which  are  the  same 
in  scope  as  the  inspection  for 
certification.  We  are  proposing  to 
change  the  term  of  validity  for  COIs  to 
5  years  to  allow  more  time  between 
detailed  inspections  To  accommodate 
the  new  5-year  COI  interval  and  ensure 
all  applicable  vessels  comply  with  our 
regulations,  we  propose  requiring  three 
annual  inspections  and  one  periodic 
inspection  during  the  5-year  interval 
between  inspections  for  certifications. 
We  would  maintain  the  current 
frequency  of  inspection  intervals  and 
ensure  that  testing  or  inspection 
requirements  are  conducted  during  the 
inspections  for  certification  and 
periodic  inspections.  A  vessel  would 
undergo  an  annual  inspection  each  year 
that  it  does  not  undergo  a  periodic 
inspection  or  an  inspection  for 
certification.  .■\  vessel  would  undergo  a 
periodic  inspection  in  either  the  second 
or  third  anniversary  year  of  the  date  of 
issuance  for  the  COI.  The  owner  or 
operator  can  choose  which  year  to  have 
the  periodic  inspection,  .\lthough  no 
written  request  or  application  for 
inspection  is  required,  you  must 
schedule  annual  inspections  and 
periodic  inspections  with  the  cognizant 
OCMI  within  3  months  before  but  no 
later  than  3  months  after  the  COI 
anniversary  date. 

Currently,  the  scope  of  a  reinspection 
under  §  169,227  is  the  same  as  the  scope 


of  the  inspection  for  certification  under 
§  169.222.  Under  proposed  §  169.225. 
the  scope  of  the  armual  inspection 
would  be  'in  less  detail"  than  the  scope 
of  the  "reinspection"  (interval 
inspections)  described  in  the  current 
regulations. 

As  indicated  in  proposed  §§  169.225 
and  169.226.  the  marine  inspector 
would  ensure  that  your  vessel  is  in 
compliance  with  all  applicable 
regulations  and  would  endorse  the 
current  COI,  unless  deficiencies  or 
major  changes  to  the  vessel  are  found. 
We  propose  to  allow  the  marine 
inspector  to  conduct  a  more  detailed 
inspection  if  deficiencies  are  found.  As 
in  the  current  regulations,  the  marine 
inspector  has  the  authority  to  require 
any  tests  or  correction  deemed 
necessary.  The  OCMI  would  determine 
the  time  period  in  which  deficiencies 
must  be  corrected  on  a  case-by-case 
basis. 

Finally,  the  scope  of  the  periodic 
inspection  in  proposed  §  169,226  would 
be  the  same  as  an  inspection  for 
certification  in  the  current  regulations  at 
§169.222. 

(i)  Inspection  Intervals  for  Specific 
Equipment  and  Systems 

Sections  31.10-18  and  169.247. 

Currently,  under  §  31.10-18(d),  the 
deck  foam  systems  are  tested  biennially 
and  under  §§31,10-18(e)  and  (h),  fire  ' 
extinguishing  equipment  and  carbon 
dioxide  cylinders  are  inspected  at  the 
inspection  for  certification  Also, 
currently  under  §  169.247  (a),  fire- 
extinguishing  equipment  is  inspected  at 
the  inspection  for  certification  only.  We 
propose  amending  §§31.10-18  and 
169.247  to  require  inspections  of  this 
fire-fighting  equipment  to  be  conducted 
during  each  inspection  for  certification 
and  periodic  inspection.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS, 

Section  52.01-50. 

In  §52,01-50,  paragraph  (k){l),  we 
propose  adding  the  terms  "periodic 
inspection."  This  change  would 
maintain  the  frequency  of  inspections 
for  fusible  plugs  and  harmonize  our 
inspection  requirements  with  the 
proposed  5 -year  COI.  The  current  rules 
require  fusible  plugs  to  be  cleaned  and 
examined  at  each  inspection  for 
certification.  These  proposed  changes 
would  align  our  rules  with  the 
international  standards  provided  in 
SOLAS. 

Section  61.05-10. 

We  propose  amending  Table  61.05-10 
to  remove  references  to  the  COI  interval 
and  replace  them  with  the  number 
"2.5."  This  change  would  maintain  the 
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inspiH  tion  intervals  for  boilers  at  2.5 
Years  and  harmonize  the  inspections 
with  the  proposed  5-year  COI.  Certain 
boiler  tests  are  currentlv  conducted  at 
the  inspection  for  certification.  These 
proposed  changes  would  align  our  rules 
with  the  international  standards 
provided  in  SOLAS. 
Section  61.10-5. 

In  §61,10-5.  we  propose  amending 
paragraphs  (c).  (h).  and  (i).  to  establish 
an  inspection  interval  that  must  not 
exceed  3  years  within  the  proposed  5- 
vear  COI.  Paragraph  (c)  regulates  tubular 
heat  exchangers,  hvdraulic 
accumulators,  and  pressure  vessels  used 
in  refrigeration  service;  paragraph  (h) 
regulates  pneumatic  tests:  and 
paragraph  (i)  regulates  safety  valves  on 
pressure  vessels. 

These  proposed  changes  would  also 
align  our  rules  with  the  international 
standards  provided  in  SOLAS. 
Section  61.15-5. 

In  §61.15-5.  we  propose  amending 
paragraph  (c)  to  establish  an  inspection 
inten.-al  for  safetv  and  relief  valves 
which  must  not  exceed  3  years  within 
the  proposed  5-year  COI.  Safety  and 
relief  valves  are  currently  checked  by 
the  marine  inspector  at  each  inspection 
for  certification.  This  proposed  change 
would  align  our  rules  with  the 
international  standards  provided  in 
SOLAS. 

Section  61  15-10 

In  §6 1.1 5- 10(a).  we  propose  adding 
the  term  "periodic  inspection."  This 
change  would  maintain  the  frequency  of 
inspections  for  liquefied  petroleum  gas 
piping  for  heating  and  cooking  and 
harmonize  our  inspection  requirements 
with  the  proposed  5-year  COI,  The 
current  rules  require  examinations  or 
tests  of  this  equipment  at  each 
inspection  for  certification.  These 
proposed  changes  would  align  our  rules 
with  the  international  standards 
provided  in  SOLAS 
Section  61.15-12. 

In  §61, 15-1 2(a).  we  propose  adding 
the  term  "periodic  inspection."  This 
change  would  maintain  the  frequency  of 
inspections  for  nonmetallic  expansion 
joints  and  harmonize  our  inspection 
requirements  with  the  proposed  5-year 
COI.  The  current  rules  require 
examinations  or  tests  of  this  equipment 
at  each  inspection  for  certification. 
These  proposed  changes  would  align 
our  rules  with  the  international 
standards  provided  in  SOL.^S. 
Serf  ion  61.20-1 

In  §  61 .20-1 .  we  propose  amending 
paragraph  (a)  to  establish  an  inspection 
interval  for  steering  gear  that  must  not 
exceed  3  years  within  the  proposed  5- 
vear  COI.  The  marine  inspector 
currently  checks  the  steering  gear  at 


each  inspection  for  certification.  This 
proposed  change  would  also  align  our 
rules  with  the  international  standards 
provided  in  SOLAS. 
Section  61.20-3. 

In  §61.20-3,  we  propose  amending 
paragraphs  (a)  and  (b)  by  adding  the 
term  'periodic  inspection."  These 
changes  would  maintain  the  frequency 
of  inspections  for  main  and  auxiliary 
machinerv  and  associated  equipment, 
including  fluid  control  systems.  These 
changes  would  harmonize  inspection 
requirements  with  the  proposed  5-year 
COI.  The  current  rules  require 
examinations  or  tests  of  this  equipment 
at  each  inspection  for  certification. 
These  proposed  changes  would  align 
our  rules  with  the  international 
standards  provided  in  SOLAS. 
Section  61.30-15. 

In  §  61.30-15,  we  propose  adding  the 
term  "periodic  inspection."  This  change 
would  maintain  the  frequency  of  visual 
inspections  of  thermal  fluid  heaters. 
This  change  would  harmonize 
inspection  requirements  with  the 
proposed  5-year  COI.  The  current  rules 
require  examinations  or  tests  of  this 
equipment  at  each  inspection  for 
certification.  This  proposed  change 
would  align  our  rules  with  the 
international  standards  provided  in 
SOLAS. 

Section  61.30-20. 

In  §61.30-20.  we  propose  adding  the 
term  "periodic  inspection."  This  change 
would  maintain  the  frequency  of 
automatic  control  and  safety  checks  for 
thermal  fluid  heaters.  This  change 
would  harmonize  inspection 
requirements  with  the  proposed  5-year 
COI.  The  current  rules  require 
examinations  or  tests  of  this  equipment 
at  each  inspection  for  certification.  This 
proposed  change  would  align  our  rules 
with  the  international  standards 
provided  in  SOLAS. 

Sections  91.25-20,  132.350.  and 
189.25-20. 

In  §§91.25-20.  132.350,  and  189.25- 
20,  we  propose  adding  the  term 
"periodic  inspection"  to  require  fire- 
extinguishing  equipment  to  undergo 
inspections  at  the  inspection  for 
certification  and  periodic  inspection.  In 
91.25-20,  we  have  also  made  minor 
editorial  changes  for  clarity.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS.  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Sections  91.25-25  and  189.25-25. 
In  §§  91.25-25  and  189.25-25.  we 
propose  adding  the  terms  "and  periodic 


inspection"  to  require  hull  equipment  to 

be  inspected  at  the  inspection  for 
certification  and  periodic  inspection. 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS.  These  changes 
would  also  provide  vessel  owners  and 
operators  with  more  flexibility  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections. 

Sections  91.25-38  and  189.25-38. 
In  §§91.25-38  and  189.25-38.  we 
propose  adding  the  terms  "and  periodic 
inspection"  to  require  pollution 
prevention  equipment  to  be  inspected  at 
the  inspection  for  certification  and 
periodic  inspection.  We  are  proposing 
these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS.  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Sections  91.25-40.  169.255.  and 
189.25-40. 

In  §§91.25-40  and  189.25-40  we 
propose  adding  the  terms  "periodic 
inspection"  to  require  sanitation 
inspections  at  the  inspection  for 
certification  and  periodic  inspection.  In 
§  169.255.  we  propose  adding  the  terms 
"periodic  inspection"  and  "annual 
inspection"  to  require  sanitation 
inspections  at  the  inspection  for 
certification,  periodic  inspection,  and 
annual  inspection  We  also  propose  to 
remove  the  term  "reinspection."  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS.  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Sections  91.25-45  and  189.25^5. 

In  §§  91.25-45  and  189.25-45,  we 
propose  adding  the  terms  "periodic 
inspection"  to  require  inspections  for 
fire  hazards  at  the  inspection  for 
certification  and  periodic  inspection. 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS. 

Section  98.25-95. 

In  §  98.25-95.  we  propose  adding  the 
terms  "inspection  for  certification"  and 
"periodic  inspection"  to  require 
inspections  of  anhydrous  ammonia 
tanks  at  the  inspection  for  certification 
and  periodic  inspection.  We  also 
propose  to  remove  the  term  "biennial". 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS. 

Section  110.30-5. 
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We  propose  revising  §110.30-5  to 
require  inspection  of  electric 
installations  and  electric  equipment  at 
each  inspection  for  certification  and 
periodic  inspection.  Currentlv. 
§  110.30-5  requires  these  inspections 
annually  and  bienniallv.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS, 

Sections  115.812  and  176.812. 
In  §§115.812  and  176.812.  we 
propose  removing  the  3-year  inspection 
interval  for  pressure  vessels  and  boilers 
on  small  passenger  vessels.  These 
sections  would  continue  to  cross- 
reference  tests  and  inspections  in  46 
CFR  61.10.  Proposed  changes  to  subpart 
61.10  would  maintain  the  frequency  of 
inspections  for  pressure  vessels  and 
harmonize  inspection  requirements 
with  the  proposed  5-year  COI.  The 
current  rules  require  tests  and 
inspections  of  this  equipment  at  each 
inspection  for  certification.  These 
changes  would  also  provide  vessel 
owners  and  operators  with  more 
flexibility  to  schedule  required 
inspections  and  reduce  paperwork 
associated  with  these  inspections. 
Sections  133.45.  169.245.  and  199.45. 
In  §§  133.45,  169.245,  and  199.45.  we 
propose  adding  the  terms  "and  periodic 
inspection"  to  require  tests  and 
inspections  of  lifesaving  equipment  at 
the  inspection  for  certification  and 
periodic  inspection.  We  are  proposing 
these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS.  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Section  134.120. 

In  §  134.120,  we  propose  adding  the 
terms  "and  periodic  inspection"  to 
require  tests  and  inspections  of  liffboat 
jacking  systems,  liftboat  legs,  liftboat  leg 
pads,  arrangements  for  the  supplv  of 
water  to  fire  mains,  and  items  listed  in 
46  CFR  126.430  at  the  inspection  for 
certification  and  periodic  inspection. 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS.  These  changes 
would  also  provide  vessel  owners  and 
operators  with  more  flexibility  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections. 

Section  169.239. 

In  §  169.239,  we  propose  adding  the 
terms  "and  periodic  inspection"  to 
require  tests  and  inspections  of  the  hull 
structure  and  its  appurtenances  at  the 
inspection  for  certification  and  periodic 
inspection.  We  are  proposing  these 


changes  to  align  with  the  international 
standards  provided  in  SOLAS.  These 
changes  would  also  provide  vessel 
owners  and  operators  with  more 
flexibility  to  schedule  required 
inspections  and  reduce  paperwork 
associated  with  these  inspections. 
Section  169.241. 

We  propose  amending  §  169.241  to 
require  examinations  and  tests  of  the 
engine  starting  system,  engine  control 
mechanism,  auxiliary  machinery,  fuel 
systems,  sea  valves  and  bulkhead 
closure  valves,  and  bilge  and  drainage 
systems  at  the  periodic  inspection  and 
the  inspection  for  certification.  We  are 
proposing  these  changes  to  align  with 
the  international  standards  provided  in 
SOLAS.  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Section  169.243. 

We  propose  amending  §  169.243  to 
require  examinations  and  tests  of  the 
electrical  cable,  overload  or  circuit 
protective  devices,  rotating  machinery, 
the  fire  detection  and  alarm  system, 
storage  batteries,  and  generators  at  the 
periodic  inspection  and  the  inspection 
for  certification.  We  are  proposing  these 
changes  to  align  with  the  international 
standards  provided  in  SOLAS.  These 
changes  would  also  provide  vessel 
owners  and  operators  with  more 
flexibility  to  schedule  required 
inspections  and  reduce  paperwork 
associated  with  these  inspections. 
Section  169.251 

In  §  169.251.  we  propose  adding  the 
terms  "and  periodic  inspection"  to 
require  inspections  and  operational  tests 
of  the  steering  apparatus  at  the 
inspection  for  certification  and  periodic 
inspection.  These  tests  determine 
whether  the  steering  apparatus  is  in 
satisfactory  condition  and  fit  for  the 
service  intended  We  are  proposing 
these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS.  These  changes  would  also 
prfu'ide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections 

Section  169.253. 

In  §  169.253  we  propose  adding  the 
terms  "and  periodic  inspection"  to 
require  examinations  and  tests  of  the 
ship's  outfit,  such  as  ground  tackle, 
navigation  lights,  and  compass,  at  the 
same  intervals  as  the  inspection  for 
certification.  These  tests  determine 
whether  the  ship's  outfit  is  in 
satisfactory  condition  and  fit  for  the 
ser\''ice  intended.  We  are  proposing 


these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS,  These  changes  would  also 
provide  vessel  owners  and  operators 
with  more  flexibility  to  schedule 
required  inspections  and  reduce 
paperwork  associated  with  these 
inspections. 

Section  169.257. 

In  §  169.257,  we  propose  adding  the 
terms  "periodic  inspection"  and 
"annual  inspection"  to  require  the 
vessel  owner  or  operator  to  correct  any 
unsafe  practices  and  hazardous 
situations  observed  by  the  marine 
inspector  durirxg  all  vessel  inspections. 
We  also  propose  removing  the  term 
"reinspection."  We  are  proposing  these 
changes  to  align  with  the  international 
standards  provided  in  SOLAS.  These 
changes  would  also  provide  vessel 
owners  and  operators  with  more 
flexibilitv'  to  schedule  required 
inspections  and  reduce  paperwork 
associated  with  these  inspections. 

Section  189.25-47. 

In  §  189.25—47,  we  propose  adding  the 
term  "and  periodic  inspection"  to 
require  inspections  for  chemical  and 
explosive  hazards  at  the  inspection  for 
certification  and  periodic  inspection. 
We  are  proposing  these  changes  to  align 
with  the  international  standards 
provided  in  SOLAS.  These  changes 
would  also  provide  vessel  owners  and 
operators  with  more  flexibility  to 
schedule  required  inspections  and 
reduce  paperwork  associated  with  these 
inspections. 

Section  195.11-15. 

We  propose  revising  §  195.11-15  to 
require  inspection  of  accommodation, 
power  and  chemical  stores  vans  during 
each  inspection  for  certification  and 
periodic  inspection.  Currently, 
§  195.11-15  requires  these  inspections 
at  2-year  intervals.  We  are  proposing 
these  changes  to  align  with  the 
international  standards  provided  in 
SOLAS, 

(j)  Application  for  Annual  Inspection  of 
Passenger  Vessels  and  Nautical  School 
Ships 

Sections  71.25-5,  115.404,  167.15-20, 
and  176.404. 

Under  46  U.S.C.  3309.  we  propose 
requiring  in  §§71.25-5,  115.404, 
167.15-20,  and  176.404  that  an 
application  for  the  annual  inspection 
must  be  submitted  at  least  30  days 
before  the  current  COI  expires. 

Currently,  subchapter  H  passenger 
vessels,  nautical  school  vessels 
inspected  under  46  CFR  167.15.  and 
subchapters  T  and  K  small  passenger 
vessels  on  international  voyages  are 
required  to  have  a  1-year  COI.  These 
vessels  would  continue  to  obtain  and 
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maintain  1-year  COIs  and  would 

undergo  an  inspection  for  certification 
each  vear  Subchapter  H  passenger 
vessels  need  to  be  inspected  more 
frequentlv  to  ensure  vessel  and 
passenger  safetv  due  to  the  number  of 
passengers  carried  and  the  increased 
risk  associated  with  international 
voyages.  Nautical  school  ships  also  need 
to  be  inspected  more  often  due  to  the 
lack  of  experience  of  the  students  on 
board.  Also,  46  U.S.C.  3307  requires 
small  passenger  vessels  (subchapters  T 
and  K)  carrying  more  than  12  passengers 
on  an  international  voyage  to  undergo 
an  inspection  for  certification  each  year. 

Alternate  Hull  Examination  lAHEj 
Program 

The  Coast  Guard  conducts  hull 
examinations  on  all  inspected  passenger 
vessels  to  evaluate  their  seaworthiness 
and  to  ensure  overall  passenger  safety. 
Currently,  as  required  by  regulations, 
these  examinations  are  conducted  in 
drvdock;  however,  many  vessels  on 
inland  rivers  are  unable  to  reach  these 
facilities  without  significant  hardship. 
Because  of  advances  in  technology,  the 
Coast  Guard  has  determined  that  an 
underwater  hull  exammation.  coupled 
with  a  thorough  internal  structural 
examination,  offers  a  safe  and 
reasonable  alternative  to  drvdocking  for 
vessels  operating  exclusively  in  "low 
risk"  environments.  Low  risk 
environments  are  described  in  the 
discussion  of  eligibility  requirements 
below.  Based  on  this  conclusion,  the 
AHE  Program  was  developed 

This  proposed  rule  would  establish 
the  AHE  Program  in  regulation.  The 
program  would  allow  for  drydock 
extensions  for  up  to  30  or  60  months, 
depending  on  the  method  you  choose, 
for  qualifving  passenger  vessels 
inspected  under  46  CFR  subchapters  H, 
K,  or  T.  This  program  would  allow  these 
vessels  to  undergo  an  indefinite  number 
of  alternate  hull  examinations  instead  of 
traditional  drv'dock  examinations. 

(a)  General 

The  proposed  rule  contains 
organizational  and  editorial  changes  to 
the  regulations  for  the  AHE  Program. 

Sections  71.50-5.  115.600.  and 
176.612 

We  propose  redesignating  §§  71.50—5, 
115.600.  and  176,612  as  §§  71.50-35, 
115.605,  and  176.665.  respectively. 
Also,  we  propose  redesignating 
§§  115.612,  115.6,10.  115,675.  176.612. 
176,630.  and  176.670  as  §§115.665, 
115.670,  115.675,  176.665,  176.670,  and 
176.675.  The  proposed  rule  would  add 
several  new  sections  for  the  AHE 
Program  and  the  L'nderwater  Survey 
Program.  These  proposed  organizational 


changes  would  keep  similar 
requirements  together. 

Sections  71.50-35.  115.665.  and 
176.665. 

We  propose  adding  the  words 
"underwater  survey"  in  the  newly 
redesignated  §§71.50-35,  115.665.  and 
176.665.  This  change  would  ensure  that 
each  vessel  would  have  a  plan  on  board 
that  shows  the  vessel's  scantlings 
whenever  the  vessel  undergoes  an 
examination,  survey,  or  repairs.  Vessel 
scantlings  are  dimensions  of  structural 
parts  such  as  frames,  girders,  and 
plating  used  in  shipbuilding.  We 
propose  adding  the  option  of  an 
underwater  survey  as  part  of  the  AHE 
Program  for  subchapters  H.  K.  and  T. 

(b)  Definitions 

Sections  71.50-1,  115.600,  and 
1 76.600. 

We  propose  amending  the  definitions 
for  "drydock  examination"  and 
"internal  structural  examination."  and 
adding  the  definition  of  "underwater 
survey"  in  §  71.50-1.  We  propose 
adding  the  definitions  for  "drydock 
examination,"  "internal  structural 
examination,"  and  "underwater  survey" 
in  §§  115.600.  and  176.600.  These 
definitions  would  apply  to  subchapters 
H.  K,  and  T.  We  propose  adding  the 
term  "appurtenances"  that  was  missing 
from  the  definition  of  'drvdock 
examination."  The  following  are 
examples  of  appurtenances:  sea  chests, 
propellers,  rudders,  and  tailshafts.  We 
propose  removing  the  paragraph 
designations  from  all  definitions  within 
all  3  sections.  We  propose  adding  the 
definition  of  "underwater  survey"  to 
introduce  and  clarify'  this  examination 
process  in  our  regulations. 

(c)  AHE  Program  Description 

Sections  71.50-15.  115.620,  and 
176.620. 

We  propose  adding  §§  71.50-15. 
115.620,  and  176.620  to  explain  the 
AHE  Program  for  certain  passenger 
vessels  and  list  the  four  steps  of  the 
program:  the  application  process,  the 
preliminary  examination,  the  pre-survey 
meeting,  and  the  hull  examination.  The 
hull  examination  includes  an 
underwater  survey  that  may  be 
conducted  with  divers  or  an  underwater 
remotely  operated  vehicle  (ROV).  If 
divers  are  exclusively  used  for  the 
underwater  survey  portion  of  the  AHE 
examination  process,  you  may  receive 
an  extension  of  up  to  30  months.  If  a 
Coast  Guard-accepted  underwater  ROV 
is  used,  you  may  receive  an  extension 
of  up  to  60  months  (5  years). 


(d)  Eligibility  Requirements 

Sections  71.50-17.  115.625.  and 
176.625. 

We  propose  adding  §§  71.50-17. 
115.625.  and  176.625  that  contain 
eligibilitv  requirements  for  the  AHE 
Program  and  include  construction, 
operation,  and  vessel  condition 
requirements.  To  qualify  for  eruoUment 
in  the  AHE  Program,  vessels  must — 

•  Be  constructed  of  steel  or 
aluminum; 

•  Have  an  adequate  hull  protection 
system; 

•  Have  operated  exclusively  in  fresh 
water  since  the  last  drydock 
examination; 

•  Operate  in  rivers  or  protected  lakes; 
and 

•  Operate  within  0,5  nautical  miles 
from  shore,  or  operate  in  water  shallow 
enough  so  the  vessel  itself  can  provide 
adequate  safe  refuge  for  all  persons  on 
board  in  the  event  of  a  hull  breech.  To 
determine  whether  your  vessel  can 
provide  adequate  safe  refuge  you  must 
consider  its  stability  and  physical  space. 

In  addition,  the  OCMI  must  accept  the 
vessel's  overall  condition,  history^  of 
hull  casualties  and  deficiencies,  and  the 
AHE  Program  application. 

Vessels  that  meet  these  criteria  face 
much  lower  safety  risks  compared  to 
vessels  that  operate  in  salt-water  and 
vessels  constructed  of  wood  or 
fiberglass. 

In  paragraph  (a)(2)  in  each  of  these 
sections,  an  "adequate  hull  protection 

the  vessel's  hull  from  corrosion. 
Frequentlv,  this  is  accomplished  by  the 
application  of  a  combination  of  hull 
coatings  and  cathodic  protection 
(usually  zincs). 


(e)  Application  Requirements 

Sections  71.50-19.  115.630.  and 
176.630. 

We  propose  adding  §§  71.50-19. 
115.630.  and  176.630  that  contain  the 
AHE  Program  application  requirements 
for  vessels  that  meet  the  eligibility 
criteria  for  this  program.  These  sections 
establish  when  and  to  whom  the  vessel 
owner  or  operator  must  submit  an 
application,  and  what  information  the 
application  must  contain.  The 
application  must  be  in  the  form  of  a 
letter  and  must  include — 

•  The  time  and  place  for  conducting 
the  hull  examination; 

•  The  names  of  the  diving  contractors 
or  the  underwater  ROV  company; 

•  Plans  and  drawings  of  the  vessel; 

•  Information  on  the  condition  of  the 
vessel; 

•  Plans  for  conducting  the  hull 
examination; 
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•  Plans  for  the  annual  condition 
a.ssessment; 

•  Plans  for  conducting  preventative 
hull  maintenance;  and 

•  The  name  and  qualifications  of 
third-party  examiners  (if  applicable]. 

The  annual  hull  condition  assessment 
is  required  to  ensure  periodic  evaluation 
of  the  vessel's  hull  conditif)n.  It  should 
include  an  abbreviated  survev  (spot 
check)  of  the  vessel's  underwater  hull. 
including  its  protection  system  and 
through-hull  fittings  and  appurtenances, 
any  repairs  that  have  been  made,  and 
any  suspect  areas  of  the  hull.  This 
would  also  give  you  an  opportunity  to 
complete  any  necessary  preventative 
maintenance  such  as  replacement  of 
zincs  and  repair  of  hull  coatings. 

The  AHE  Program  is  recognized  to  be 
time  and  resource  intensive  for  the 
Coast  Guard  when  compared  to  the 
traditional  drydock  examination 
process,  particularly  when  divers  are 
used  exclusively  for  the  underwater  hull 
survey.  We  introduce  the  "third-partv 
examiner"  in  this  proposed  rulemaking 
(as  allowed  in  46  U.S.C.  3103)  to  enable 
the  Coast  Guard  to  use  its  resources 
more  effectively.  The  third-partv 
examiner  is  an  individual  who  has  been 
hired  by  the  vessel  owner  or  operator, 
and  accepted  by  the  OCMI,  to  oversee 
the  entire  examination  process  under 
the  AHE  Program.  This  person  mu.st  be 
familiar  with  the  inspection  procedures 
and  his  or  her  responsibilities  under 
this  program. 

(f)  Preliminary  Examination 
Requirements 

Sections  71.50-21.  115.635,  and 
176.635. 

We  propose  adding  §§  71  50-21. 
115.635,  and  176.635  that  contain 
requirements  regarding  the  preliminarv 
examination  (if  required)  and  the 
presence  of  the  third-party  examiner 
During  this  exam,  divers  must  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify-  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination.  The  preliminary 
examination  is  not  required  when  an 
underwater  ROV  is  used. 

(g)  Pre-Survey  Meeting 

Sections  71.50-23,  115.640.  and 
176.640. 

We  propose  adding  §§  71.50-23, 
115.640.  and  176.640  that  contain 
requirements  for  the  pre-survey  meeting 
in  which  the  details  of  the  examination 
process  of  the  AHE  Program  are 
discussed  with  the  OCMI.  A  vessel 
owner  or  operator  must  request  this 
meeting  in  writing  at  least  30  davs  in 
advance  of  the  proposed  examination 


date.  The  pre-survey  meeting  must  take 
place  2  weeks  before  the  examination. 

(h)  AHE  Procedure 

Sections  71.50-25,  115.645,  and 
176.645. 

We  propose  adding  §§  71.50-25, 
115.645.  and  1 76.645  that  contain 
requirements  for  conducting  the 
underwater  survey.  To  complete  the 
underwater  survey  you  must — 

•  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances; 

•  Measure  rudder  and  tailshaft 
bearing  clearances  and  examine  all  sea 
chests: 

•  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 

•  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge.  Marine  Inspection: 

•  Allow  access  to  all  internal  areas  of 
the  hull  for  examination;  and 

•  Meet  the  procedural  requirements 
for  divers  or  undenvater  ROVs  in 
§§71.50-27,  115.650,  and  176.650. 

In  paragraph  (a)(4)  of  these  sections, 
the  OCMI  may  require  removal  of  all 
passengers  from  the  vessel  during  the 
examination  of  sea  valves.  Removal  of 
passengers  is  likely  to  occur  if  there  is 
a  risk  to  the  watertight  integrity  of  the 
hull  or  an  inability  to  keep  the  essential 
machinery  in  operation.  The  marine 
inspector  may  examine  any  areas  of  the 
vessel  the  OCMI  ueems  necessaiv  lu 
ensure  the  safety  of  passengers  and 
crew.  In  the  event  that  damage  or 
potential  problems  are  found,  the  OCMI 
may  require  the  vessel  to  be  taken  out 
of  service  or  dry-docked.  For  example. 
if  the  vessel  had  a  grounding,  an 
allision.  collision,  or  if  structural 
damage  was  suspected  for  any  reason. 
the  OCMI  may  require  the  vessel  to  be 
dry-docked  to  examine  the  damage. 

(i)  AHE  Program  options:  Divers  or 
I'nderwater  ROV 

Sections  71.50-27,  115.650,  and 
176.650. 

We  propose  adding  §^  71,50-27. 
115.650.  and  176,650  that  include  the 
requirements  of  the  two  options,  divers 
or  an  underwater  ROV,  to  conduct  the 
underwater  survev. 

The  proposed  rule  would  require  the 
use  of  a  third-party  examiner  when 
divers  are  used  exclusively  for  the 
underwater  examination  of  hull  plating 
The  proposed  rule  would  also  require 
appropriate  underwater  audio  and  video 
equipment  to  record  the  examination 
when  divers  are  used.  We  recommend  a 
maximum  water  velocity  of  1  knot  for 


safe  dive  operations  unless  divers  are 
line-tended  as  provided  for  in  46  CFR 
197,430. 

If  divers  are  used  exclusively  for  the 
underwater  survey  portion  of  the  AHE 
Program,  a  third-party  examiner  must 
observe  the  entire  examination  process. 
By  requiring  the  use  of  a  third-party 
examiner.  Coast  Guard  marine 
inspectors  would  need  to  be  present 
only  during  critical  portions  of  the 
examination  process  such  as — 

•  Examination  of  critical  welds, 
propeller,  rudder,  other  hull 
appxulenances,  sea  chests,  and  sea 
valves; 

•  Plugging  of  sea  chests  and  the 
removal  of  sea  valves; 

•  Gauging  of  rudder  and  tailshaft 
bearings;  and 

•  Any  other  portions  deemed 
necessary  by  the  OCMI. 

Since  the  entire  underwater  survey  is 
recorded  on  video,  the  OCMI  may 
review,  as  necessary,  any  details  that 
were  not  observed  at  the  time  of  survey 
in  order  to  support  his  or  her  drydock 
extension  recoimnendation. 

If  an  underwater  ROV  is  used  for  the 
examination  of  hull  plating,  the 
presence  of  a  third-party  examiner  is  not 
required  because  the  ROV  operator  will 
take  the  place  of  a  third-party  examiner 
during  the  underwater  survey,  which  is 
the  most  time-intensive  portion  of  the 
AHE  examination  process.  We  recognize 
that  divers  would  be  used  for  the 
portions  of  the  underwater  survev  that 
the  underwater  ROV  is  incapable  of 
covering.  Depending  on  the  vessel's  hull 
configuration,  the  underwater  ROV  may 
not  be  able  to  access  as  much  as  10  to 
20  percent  of  the  vessel's  hull  plating. 
In  addition,  divers  would  be  used  to 
examine  sea  valves,  sea  chests,  hull 
appurtenances,  and  rudders.  A  Coast 
Guard  marine  inspector  would  normally 
be  present  during  these  portions  of  the 
examination  regardless  of  whether  a 
third-party  examiner  is  present.  The 
additional  time  required  of  the  Coast 
Guard  inspectors  would  be  negligible 
and  would  not  justify  requiring  a  third 
party  examiner  to  be  present  during 
those  portions  of  the  survey  when 
divers  are  used. 

Current  ROV  technology  available  to 
the  marine  industry  includes 
underwater  inspection  vehicles  with 
integrated  non-destructive  testing  (NDT) 
sensors,  high-resolution  video  systems, 
acoustic  navigation  and  positioning 
systems,  and  data  management  systems 
with  digital  recording.  Such  systems  are 
capable  of  capturing  detailed, 
quantifiable  data  on  hull  plating 
thickness,  coating  thickness,  coating 
condition,  cathodic  protection  field, 
plating  discontinuities  (crack  detection). 
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and  hull  form  analysis.  With  the  use  of 
acou.stic  navigation  and  positioning 
svstt'ms.  all  survey  data  can  bp 
corrplatcti  to  an  exact  position  (within  a 
few  inchcsl  on  the  vessel's  hull,  which 
provide  permanent,  repeatable  results, 
for  long-term  trend  analysis.  Along  with 
video  imaging  of  the  sur\ev.  inspection 
reports  generated  by  digital  data 
analvsis  can  include  color  visualizations 
(maps)  of  the  vessel's  hull  that  indicate 
plating  thickness  (or  wastage),  coating 
thickness,  and  cathndie  protection. 

If  you  choose  to  use  an  underwater 
KOV.  the  design,  equipment 
specifications,  results-reporting 
capabilities,  operator  qualifications,  and 
qualitv  assurance  methods  must  be 
accepted  bv  the  Commandant  (G-MOC). 
Additionally,  the  underwater  ROV  must 
undergo  at  least  one  operational  test 
before  acceptance.  Once  accepted,  the 
ROV  svstem  may  be  employed  on  any 
Coast  Guard-inspected  vessel  enrolled 
or  seeking  entrance  into  the  AHE 
Program.  This  acceptance  would  be 
valid  for  an  indefinite  period  of  time, 
unless  revoked  by  the  Commandant. 

Because  modern  underwater  ROV 
technology  offers  a  hull  examination 
process  far  superior  to  traditional 
underwater  survey  methods,  and  at  least 
equivalent  to  hull  examinations 
conducted  in  drvdock.  a  60  month  (5- 
vear)  hull  examination  interval  is 
proposed  when  an  Underwater  ROV  is 
used  in  the  AHE  process.  A  5-year 
interval  would  be  in  line  with  the 
current  drvdock  examination  interval 
required  by  regulations  for  passenger 
vessels  operating  in  fresh  water. 

(j)  Reports 

Sections  §  71.50-29.  115.655.  and 

176.655 

We  propose  adding  §§  71  50-29, 
115.655.  and  176.655  that  provide 
requirements  for  the  hull  examination 
report.  The  OCMl  would  evaluate  the 
hull  examination  report  and  submit  it 
along  with  his  or  her  recommendation 
to  the  Commandant  (G— MOC). 

If  divers  are  used  exclusively  to 
examine  the  underwater  hull  plating, 
you  must  provide  a  written  report  to  the 
bCMI.  This  report  must  include 
thickness  gauging  results,  bearing 
clearances,  a  copv  of  the  audio  and 
vid^  recordings,  and  anv  other 
information  that  will  help  the  OCMl 
evaluate  vour  vessel  for  a  drydock 
extension.  The  third-party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents.  By  signing  the 
report,  the  third-party  examiner 
confirms  that  the  results  of  the  report 
are  true  and  accurate.  If  you  used  divers 
exclusively  to  examine  the  hull  plating 
and  the  report  is  approved,  you  will 


receive  a  drydock  extension  of  up  to  30 
months.  If  your  report  is  not  approved. 
the  OCMl  may  require  vour  vessel  to  be 
drv-docked  to  ensure  passenger  safety. 
When  an  underwater  ROV  is  used  to 
examine  the  hull  plating,  you  must 
provide  a  report  to  the  OCMl  in  a  format 
acceptable  to  the  Commandant  (G- 
MOC).  If  the  underwater  ROV  report  is 
approved,  you  will  receive  a  drydock 
extension  of  up  to  60  months.  If  your 
report  is  not  approved  the  OCMl  may 
require  your  vessel  to  be  drydocked  to 
ensure  passenger  safety. 

(k)  Continued  Participation 

Sections  §  71.50-31.  115.660.  and 
176.660. 

We  propose  adding  §§  71.50-31, 
115.660,  and  176.660  that  establish  the 
requirements  for  continued 
participation  in  the  AHE  Program.  To 
continue  to  participate  in  the  AHE 
Program,  the  proposed  rule  would 
require  you  to — 

(a)  Conduct  an  annual  hull  condition 
assessment  that  evaluates  your  vessel's 
hull,  through-hull  fittings  and 
appurtenances  and  provides  ultrasonic 
test  results  of  high  risk  areas  of  the 
vessel's  hull; 

(b)  Conduct  preventive  maintenance 
which  must  include — 

(1)  Inspection  and  replacement  (as 
needed)  of  zinc  anodes; 

(2)  Inspection  and  cleaning  (as 
needed)  of  the  underwater  hull; 

(3)  Inspection  and  maintenance  of  the 
rudder  and  shaft  seals; 

(4)  liispeclion  and  operational  testing 
of  sea  valves;  and 

(5)  Flushing  of  sea  chests  and  sea 
strainers;  and 

(c)  Submit  the  results  of  your 
preventive  maintenance  plan  and  hull 
condition  assessment  report  to  the 
Officer  in  Charge,  Marine  Inspection, 
annually. 

These  reports  must  conform  to  the 
plans  that  you  submitted  in  the 
application  and  may  be  in  the  form  of 
reports  or  checklists,  whichever  format 
is  more  effective. 

Participating  in  the  AHE  Program  is 
entirely  voluntary.  Once  a  vessel  enters 
the  program,  it  may  receive  an 
indefinite  number  of  dr\'dock 
extensions;  however,  the  OCMl  may 
require  it  to  be  dry-docked  if  the 
examination  process  of  the  AHE 
Program  is  deemed  inadequate  for 
evaluating  its  hull  condition  or  if  out-of- 
water  repairs  are  necessary. 

Underwater  Survey  Program 

The  proposed  rule  would  provide 
owners  and  operators  of  U.S.  passenger 
vessels,  nautical  school  ships,  and 
sailing  school  vessels  with  steel  or 


aluminum  hulls  (inspected  under  46 
CFR  subchapters  H.  K.  R.  and  T)  the 
option  of  alternating  an  underwater  hull 
survey  with  a  drydock  examination.  In 
addition,  it  would  establish  vessel 
qualifications  for  the  Underwater 
Survey  Program. 

In  conjunction  with  this  proposed 
rule,  the  Coast  Guard  would  update 
NVIC  1-89  entitled  "Underwater  Survey 
Guidance"  to  include  passenger  vessels, 
nautical  school  ships,  and  sailing  school 
vessels  and  to  incorporate  the  option  of 
using  an  underwater  ROV  instead  of 
divers  to  examine  the  underwater  hull 
plating. 

If  you  choose  to  use  an  underwater 
ROV.  the  design,  equipment 
specifications,  results-reporting 
capabilities,  operator  qualifications,  and 
quality  assurance  methods  must  be 
accepted  by  the  Commandant  (G-MOC). 
Additionally,  the  underwater  ROV  must 
undergo  at  least  one  operational  test 
before  acceptance  witnessed  by  the 
Coast  Guard.  Once  accepted,  the  ROV 
system  may  be  employed  on  any  Coast 
Guard-inspected  vessel  enrolled  or 
seeking  entrance  into  the  Underwater 
Survey  Program.  This  acceptance  would 
be  valid  for  an  indefinite  period  of  time, 
unless  revoked  by  the  Commandant. 

(a)  General 

The  proposed  rule  contains 
organizational  and  editorial  changes  to 
the  regulations  for  the  Underwater 
Survey  Program. 

Sections  §  167.15-35  and  169.233. 

We  propose  to  add  the  term 
"underwater  survey"  to  *!§  167.15-,35 
and  169.233.  This  change  would  require 
each  vessel  and  barge  to  have  a  plan  on 
board  showing  the  vessel's  scantlings 
during  each  underwater  survey. 

(b)  Definitions 

Sections  167.15-27  and  169.231. 

We  propose  adding  the  definition  of 
"underwater  survey"  in  §§  167.15-27 
and  169.231.  We  propose  adding  the 
definition  of  "underwater  survey"  to 
introduce  and  clarify  this  examination 
process  in  subchapter  R. 

(c)  Examination  Intervals 

Sections  71.50-3.  115.605.  167.15-30. 
169.229.  and  176.605. 

In  §§71.50-3,  115.605,  167  15-30, 
169.229,  and  176.605,  we  propose 
revising  the  requirements  for  the 
drydocking  and  internal  structural 
examination  intervals  to  allow  the 
option  to  participate  in  an  underwater 
survey  for  qualifying  passenger  vessels, 
nautical  school  ships,  and  sailing  school 
vessels.  The  proposed  revisions  in 
§§  71.50-3,  115.605,  and  176.605 
provide  the  underwater  survey  option 


Federal  Register/ Vol,  64.  \n.  219 /Monday.  November  15.  1999 /Proposed  Rules 


62029 


for  passenger  vessels  on  international 
voyages  and  passenger  vessels  not 
operated  on  international  voyages.  In 
§  167.15-30.  the  proposed  revision 
would  allow  nautical  school  ships 
operating  in  fresh  and  salt  water  the 
option  to  have  an  underwater  sun-ey 
instead  of  drydocking  In  §  169,229.  the 
proposed  revision  would  allow  sailing 
school  vessels  operating  in  fresh  and 
salt  water  the  option  to  have  an 
underwater  sur\'ey  instead  of 
drydocking. 

(d)  Vessel  Qualifications  and 
Application 

Sections  71.50-5,  115.615,  167.15-33, 

169.230.  and  176.615 

We  propose  adding  §§  71, 50-5. 
115.615,  167.15-33,  169.230.  and 
176.615  to  establish  requirements  for 
vessels  to  qualify  for  an  underwater 
survey  instead  of  a  drydock  e.xamination 
at  alternating  intervals.  The  CDCMI  mav 
approve  an  underwater  survey  for  a 
vessel  if  it  is  less  than  15  years  of  age 
and.  if  it  meets  the  structural  and 
operational  requirements  of  these 
sections.  A  vessel  over  15  years  of  age 
may  also  qualify  for  an  underwater 
survey,  if  the  results  of  hull  gaugmgs 
taken  at  the  drydock  examination 
preceding  the  proposed  underwater 
survey  find  no  appreciable  deterioration 
and  the  OCMI  provides  a 
recommendation  to  the  Commandant 
(G-MOC).  The  OCMI  would  notify  the 
vessel  owner  or  operator  of  approval. 
These  sections  also  outline  the 
application  contents  and  submission 
requirements  for  an  underwater  sur\'ey. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26,  1979). 
A  draft  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

Frequency  of  Inspection 

This  portion  of  the  rulemaking  affects 
a  total  of  10,973  vessels.  Potential 
benefits  of  this  proposal  include — 

•  A  harmonized  inspection  system 
enabling  vessel  owners  and  operators  to 
receive  their  COI.  SOLAS  certificates, 
and  Load  Line  Certificates 
simultaneously; 

•  Increased  flexibility  for  vessel 
owners  and  operators  by  establishing  up 


to  a  3  month  window  on  either  side  of 
the  COI  anniversary  date  in  which  to 
conduct  inspections;  and 

•  A  reduction  in  the  burden  placed 
on  vessel  owners  by  requiring  less  time 
expended  on  inspections.  We  have 
identified  5,531  vessels  (freight  barges, 
freight  ships,  mobile  offshore  drilling 
units,  industrial  vessels,  oceanographic 
research  vessels,  offshore  supply 
vessels,  sailing  school  vessels,  seagoing 
towing  vessels,  tank  barges,  and  tank 
ships)  that  would  be  required  to  change 
from  a  2-year  to  a  5-year  inspection 
inter\'=il.  For  the  next  30  years,  we 
estimate  an  annual  burden  reduction  of 
35  minutes  per  vessel.  We  have  also 
identified  5.442  small  passenger  vessels 
that  would  change  from  a  3-year  to  a  5- 
year  inspection  inten,-al:  for  the  next  30 
years,  we  estimate  an  annual  burden 
reduction  of  13.5  minutes  per  vessel. 

We  considered  whether  this  proposed 
rule  would  have  an  impact  on  the 
currently  assessed  annual  vessel 
inspection  fees.  The  Coast  Guard 
considers  the  impact  to  be  minimal;  and 
therefore,  have  a  negligible  effect  on  the 
annual  vessel  inspection  fee  schedule. 
Accordingly,  this  rule  does  not  change 
annual  vessel  inspection  fees.  However, 
we  will  initiate  a  rulemaking  in  2000 
that  will  reassess  annual  vessels 
inspection  fees,  and  will  account  for  all 
market  condition  changes. 

Although  this  rulemaking  proposes  a 
restructuring  of  the  inspection  process. 
vessels  would  continue  to  be  inspected 
once  per  year. 

Alternate  Hull  Examination  (AHE) 

Program 

Certain  passenger  vessels,  operating 

on  restricted  inland  waterways, 
experience  higher  drydocking  costs 
compared  to  vessels  with  convenient 
access  to  dn,dock  facilities.  These  costs 
are  related  to  the  hull  inspection 
process  (e.g.,  lost  revenue  during  transit 
to  and  from  drydock  facilities  and  time 
out  of  water).  However,  some  of  these 
vessels  are  at  a  lower  risk  for  hull  stress 
due  to  these  operating  environments.  To 
alleviate  this  cost  burden,  we  propose  to 
offer  the  AHE  Program  as  an  option  to 
drydock  examinations  These 
alternatives  may.  in  applicable  cases,  be 
less  costly  for  owners  or  operators  than 
drydocking.  No  costs  are  associated 
with  this  component  of  the  rulemaking 
Each  vessel  owner  is  given  the  option  to 
choose  the  most  cost-effective  hull 
examination  process.  There  are  51 
passenger  vessels  that  would  be  able  to 
take  advantage  of  the  increased 
flexibility  of  this  proposed  rule. 


Underwater  Survey  Program 

The  Underwater  Survey  Program 
would  increase  hull  inspection 
flexibility  for  U.S.  passenger  vessel, 
nautical  school  ship,  and  sailing  school 
vessel  owners  or  operators.  This 
program  allows  a  vessel  to  undergo  an 
underwater  survey  instead  of  a  drydock 
examination  and  is  currently  available 
to  most  other  classes  of  inspected 
vessels. 

Due  to  the  success  of  the  Underwater 
Survey  Program  with  these  other  vessel 
types,  and  the  advanced  underwater 
survey  technology  now  available,  the 
Coast  Guard  proposes  that  passenger 
vessel  owners  or  operators  have  the 
option  to  alternate  between  underwater 
surveys  and  drydock  examinations. 
There  are  no  additional  costs  to  the 
vessel  owners  or  operators  with  this 
component  of  the  rulemaking.  Use  of 
underwater  sur\^eys  is  completely 
voluntary  and  would  only  be 
undertaken  if  deemed  cost  effective  by 
the  vessel  owner.  There  are  5.670 
vessels  that  would  be  able  to  take 
advantage  of  the  increased  flexibility  of 
this  proposed  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  die  iudepeudeuUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  proposed  rule  would  not 
increase  costs  to  any  of  the  affected 
vessels  and.  therefore,  would  not 
increase  cost  to  small  entities.  We 
estimate  this  rule  would  slightly  reduce 
their  burden  by  requiring  less  time 
expended  on  inspections.  It  would  also 
add  flexibility  by  allowing  alternative 
means  for  conducting  drydock 
examinations.  The  anticipated  benefits 
of  this  rulemaking  to  small  entities 
would  be  as  follows: 

Frequency  of  Inspection 

•  Requiring  a  COI  certificate  once 
every  5  years  instead  of  every  2  or  3 
years  would  reduce  the  collection-of- 
information  burden  for  all  portions  of 
the  affected  populations  of  the  industry, 
including  small  entities.  We  determined 
that  this  rule  would  reduce  the 
collection-of-information  burden  over  a 
30-year  period. 

•  The  inspection  cycle  would  align 
better  with  international  standards. 
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t'lidblinsj  vessel  ownnrs  and  operators  to 
complete  several  ma)or  inspections  and 
survevs  at  the  same  time  This  allows 
small  businesses  to  reduce  their 
inspection  cost  and  increase  their 
productivity 

•  Requiring  annual  inspections  that 
are  less  time  consuming  would  reduce 
the  number  of  total  inspection  hours  per 
vessel  The  purpose  of  annual 
inspections  is  to  examine  specific  areas 
of  concern  on  vessels  between  the  COI 
and  periodic  inspections. 

•  The  inspection  cycle  for  small 
passenger  vessels  (changing  from  a  3- 
vear  to  a  5-year  inspection  for 
certification  inten.al)  would  not  include 
a  periodic  inspection.  After  careful 
consideration,  we  detennined  that 
periodic  inspections  for  small  passenger 
vessels  would  have  increase  industry's 
burden  for  each  inspection  by  an 
estimated  7  minutes  per  vessel 
annuallv  Therefore,  the  proposed  rule 
would  only  require  COI  and  annual 
inspections,  reducing  the  inspection 
burden  for  all  small  passenger  vessels. 

A  HE  Program 

These  regulatory  options  would 
reduce  the  inspection  burden  for  vessels 
that  must  travel  a  great  distance  to 
drvdock  while  providing  an  equivalent 
level  of  safety  as  drydock  hull 
examinations.  In  cases  where  it  is  cost 
efficient  for  the  vessel  owner,  these 
options  would  greatly  decrease  the 
amount  of  time  and  resources  associated 
with  a  traditional  drvdock  inspection 
and  would  therefore  be  beneficial  to 
small  entities.  Because  each  vessel 
owner  or  operator  experiences  varying 
transit  distances  and  financial  impact, 
each  owner  should  assess  these  factors 
on  an  individual  basis. 

Underwater  Survey  Program 

This  voluntary  regulatory  option 
would  align  U.S.  passenger  vessel 
regulations  with  international 
standards.  This  alignment  w6uld  help 
the  owners  and  operators  of  U.S. 
passenger  vessels  by  granting  them  the 
same  flexibility  given  to  other  vessel 
classes  f(3r  conducting  drydock 
examinations.  By  preventing  significant 
delavs  and  revenue  loss,  this  option 
would  be  more  cost-effective  than 
traditional  drydock  examinations  for 
small  entities  that  wish  to  participate  in 
this  voluntary  option. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  data  is 
available  at  this  time  to  determine  how 
manv  of  the  vessels  affected  by  this 
proposed  rule  are  small  entities.  If  you 


think  that  your  business,  organization, 
or  governmental  jurisdiction  qualifies  as 
a  small  entity  and  that  this  rule  would 
have  a  significant  economic  impact  on 
it,  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  luider  ADDRESSES.  In  your 
conunent.  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Mr.  James 
W.  Cratty,  Office  of  Standards 
Evaluation  and  Development  (G-MSR- 
2),  202-267-6742. 

Small  entities  may  send  comments  on 
the  actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations,  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-88B-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  two 
collections  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information  " 
comprises  reporting,  recordkeeping. 
monitoring,  posting,  labeling,  and  other 
similar  actions.  The  titles  and 
descriptions  of  the  collection  of 
information,  descriptions  of  those  who 
must  collect  the  information,  and 
estimates  of  the  total  annual  burden. 
follow.  Estimates  cover  the  time  for 
reviewing  instructions,  searching 
existing  sources  of  data,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  reviewing  collection. 

The  information  collection 
requirements  of  this  proposed  rule  are 
addressed  in  the  previously  approved 
OMB  collections  2115-0007.  and  2115- 
0133. 

OMB  Collection  2115-0007 

Title:  Application  for  Vessel 
Inspection  and  Waiver. 


Summary  of  the  Collection  of 
Information:  the  frequency  of 
inspection  portion  of  this  proposed  rule 
would  require  vessel  owners  and 
operators  to  change  the  frequency  in 
which  thev  send  an  "Application  for 
Inspection  of  U.S.  Vessel  (CG-3752)". 
These  changes  revise  the  previously 
approved  OMB  Collection  2115-0007. 
This  collection  of  information  would  be 
affected  bv  proposed  changes  in  the 
following  sections:  46  CFR  31.01-15, 
91.25-5.  126.420.  169.205,  and  189.25- 
5. 

Need  for  Information:  This 
rulemaking  would  reduce  the 
paperwork  burden  for  affected  vessels. 
Vessel  owners  or  operators  would  be 
required  to  send  an  application  (CG— 
3752)  to  schedule  an  inspection  for 
renewal  of  a  Certificate  of  Inspection 
once  every  5  years,  rather  than  every  2 
or  3  years. 

Proposed  Use  of  Information:  The 
application  provides  the  Coast  Guard 
with  basic  vessel  information  which  is 
necessary  for  the  initial  planning  and 
scheduling  of  inspection. 

Description  of  the  Respondents:  This 
rule  would  affect  respondents  who 
previously  had  2  or  3-year  inspection 
intervals  for  their  vessel's  Certificate  of 
Inspection  (COI).  This  rule  would 
implement  a  5-year  inspection  interval. 
Previous  2-year  COI  vessel  classes 
include  freight  barges,  freight  ships, 
industrial  vessels,  mobile  offshore 
drilling  units,  oceanographic  research 
vessels,  offshore  supply  vessels, 
seagoing  tows,  tank  barges,  and  tank 
ships.  Previous  3-yeai  COI  vessel  classes 
include  small  passenger  vessels. 

Number  of  Respondents:  The  total 
number  of  respondents  for  the 
collection  as  submitted  to  OMB  is 
11.221.  The  regulation  would  affect 
10.973  respondents  that  currently  have 
2  or  3-year  inspection  intervals. 

Frequency  of  Response:  For  the  entire 
collection,  we  anticipate  2.443  total 
armual  responses.  Vessel  owners  will 
need  to  respond  once  per  COI  period. 
Completing  and  mailing  the  application 
constitutes  a  response.  The  Coast  Guard 
anticipates  that  2,195  vessels  per  year 
will  get  new  COIs  under  the  new  5-year 
inspection  interval  (10,973  respondents 
affected  by  this  rule  /  5  years). 

Burden  of  Response:  We  estimate  that 
this  collection  of  information  would 
place  a  burden  of  613  hours.  The  annual 
hour  burden  created  by  this  regulation 
for  vessels  with  5-year  COIs  would  be 
549  hours  (2,195  COI/Year  x  0.25 
hours).  We  expect  operators  to  need  15 
minutes  at  most  to  complete  and  mail 
the  application. 

Estimate  of  Total  Annual  Burden: 
There  would  be  a  total  annual  burden  of 
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S24.500.  The  annual  burden  attributed 
to  this  rulemaking  for  vessels  with  a  5- 
year  COI  would  be  S21.960  (549  hours 
X  the  private  industry  wage  rate  of  S40 
per  hour). 

0MB  Collection  2115-0133 

Tith:  Various  Forms  and  Posting 
Requirements  Under  Title  46  CFR 
Concerning  Vessel  Inspections. 
Summan-  of  the  Collection  of 
Information:  This  proposed  rule  would 
require  vessel  owners  and  operators  to 
change  the  frequency  in  which  they  post 
COIs  on  vessels  and  applv  for 
participation  in  AHE  and  Underwater 
Survey  Programs.  These  changes  revise 
and  amend  the  previouslv  approved 
OMB  Collection  2115-0133. 

This  collection  of  information  would 
be  affected  by  proposed  changes  in  the 
following  sections: 

Frequency  of  Inspection.  46  CFR 
31.05-10.  g'l. 01-10,  107.211.  115.107. 
126.250,  169.207.  176.107.  and  189.01- 
10. 

AHE  Program.  46  CFR  71  50-19. 
115.630,  and  176.630. 

Underwater  Sun,'ev  Program.  46  CFR 
71.50-5,  115.615.  167.15-33.  169.230 
and  176.615. 
Need  for  Information: 
Frequency  of  Inspection.  This 
rulemaking  would  reduce  the 
paperwork  burden  for  affected  vessels. 
Vessel  owners  or  operators  would  renew 
Certificates  of  Inspection  once  everv  5 
years,  rather  than  every  2  or  3  years.  A 
Certificate  of  Inspection  is  necessary  to 
allow  a  Coast  Guaid  inspector  to 
evaluate  the  condition  of  a  specific 
vessel  and  to  ensure  it  is  fit  for  the 
service  for  which  it  is  intended. 

AHE  Program.  The  application  for 
underwater  hull  inspection  would 
provide  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  with  information 
necessarv'  to  determine  if  a  vessel  is 
eligible  for  the  AHE  Program.  The 
application  includes  a  preventative 
maintenance  plan  and  a  hull  condition 
assessment  plan. 

Underwater  Surv^ey  Program 
Passenger  vessels,  nautical  school  ships, 
and  sailing  school  vessels  with  steel  or 
aluminum  hulls  may  be  considered  for 
an  alternative  underwater  sur\ev 
instead  of  drydocking  examinations, 
provided  the  vessel  is  fitted  with  an 
effective  hull  protection  svstem  and 
meets  certain  requirements.  Depending 
on  the  age  of  the  vessel,  owners  must 
apply  to  the  OCMI  or  Commandant  (G- 
MOC)  for  approval  of  underwater 
surveys  instead  of  drydock 
examinations  for  each  vessel.  This  is  a 
voluntarv-  collection  of  information, 
which  is  intended  to  allow  greater 
fiexibility  for  owners  of  passenger 


vessels.  In  addition,  this  underwater 
survey  option  would  align  U.S. 
regulations  with  international 
standards. 
Proposed  Use  of  Information: 
Frequency  of  Inspection.  The  Coast 
Guard  uses  the  COI  to  evaluate  the 
condition  of  a  specific  vessel  and  to 
ensure  it  is  fit  for  the  ser\-ice  for  which 
it  is  intended. 

AHE  Program.  The  application  for 
underwater  hull  inspection  provides  the 
OCMI  with  information  necessary  to 
determine  if  a  vessel  is  eligible  for  the 
AHE  Program. 

I  'nderwater  .Survey  Program.  The 
underwater  survey  application  provides 
the  OCMI  information  to  determine  if  an 
underwater  survey  is  sufficient  to 
replace  a  drydock  hull  inspection. 
Description  of  the  Respondents: 
Frequency  of  Inspection.  This  rule 
would  affect  respondents  who 
previously  had  2-year  and  3-year  COI 
interval.  The  rule  would  implement  a  5- 
year  inspection  inter\-al.  Previous  2-year 
COI  vessel  classes  include  freight 
barges,  freight  ships,  industrial  vessels. 
MODUs.  oceanographic  research 
vessels,  offshore  supplv  vessels. 
seagoing  tows,  tank  barges,  and  tank 
ships.  Previous  3-year  COI  vessel  classes 
include  small  passenger  vessels. 

AHE  Program  The  affected 
respondents  are  qualifying  passenger 
vessels  that  operate  exclusively  on 
restricted,  low-risk  environments. 

Undenwtfir  Sur\'ev  Program  The 
affected  respondents  for  this  voluntarv 
inspection  process  are  all  U.S. 
subchapter  H.  K,  R,  or  T  vessels,  with 
steel  or  aluminum  hulls. 
Number  of  Respondents: 
The  total  number  of  respondents  for 
the  collection  as  submitted  to  OMB  is 
13,121.  The  affected  respondents  bv  this 
rule  are  detailed  below. 

Frequency  of  Inspection.  There  are 
11,213  vessels  that  have  Certificates  of 
Inspection.  The  regulation  would  affect 
10.973  respondents  that  currently  have 
2  or  3-year  inspection  intervals. 

AHE  Program.  We  anticipate  that  51 
respondents  would  choose  to  take 
advantage  of  this  program 

I  'nderwater  .Survey  Program.  We 
anticipate  that  85  respondents  would 
choose  to  take  advantage  of  this 
program. 

Frequencv  of  Response: 
For  the  entire  collection,  we 
anticipate  total  annual  responses  of 
3,384. 

Frequency  of  Inspection.  Vessel 
owners  would  need  to  respond  once  per 
COI  period.  The  posting  of  the 
certificate  con.stitutes  a  response.  The 
Coast  Guard  anticipates  that  2.195 
vessels  would  get  new  COIs  per  year 


under  the  new  5 -year  inspection 
interval  (10.973  respondents/5  vears), 

AHE  Program.  The  Coast  Guard 
expects  the  owners  of  20  vessels  to 
apply  for  participation  in  the  AHE 
Program  per  year. 

Underwater  Survey  Program.  The 
Coast  Guard  expects  the  owners  of  43 
vessels  to  apply  per  year  for  underwater 
surveys. 
Burden  of  Response: 
Frequency  of  Inspection.  The  annual 
hour  burden  created  by  this  regulation 
would  be  1.098  hours  (2.195  COI  per 
year  x  0.5  hours).  We  expect  operators 
to  need  30  minutes  to  post  the 
certificate  on  each  ship. 

AHE  Program.  We  expect  20 
extension  applications  per  year.  Each 
application  is  expected  to  place  a 
burden  of  two  hours  including  research 
and  legal  review.  Therefore,  on  average 
there  would  be  a  40  annual  hour  burden 
(20  applications  per  year  x  2  hours  per 
application). 

Underwater  Survey  Program.  We 
expect  43  applications  for  underwater 
surveys  per  year.  Each  application 
would  place  a  burden  of  two  hours 
including  research  and  legal  review. 
Therefore,  on  average  there  would  be  an 
86  annual  hour  burden  (43  applications 
per  year  x  2  hours  per  application). 
Estimate  of  Total  .Annual  Burden; 
The  armual  burden  attributed  to  this 
rulemaking  is  $48,960  (1,224  hours 
times  the  private  industry  wage  rate  of 
$40  per  hour). 

Public  Comments  on  Collection  of 
Information: 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  we  have  submitted  a  copy  of 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 

We  ask  for  public  comment  on  the 
proposed  collection  of  information  to 
help  us  determine  how  useful  the 
information  is:  whether  it  can  help  us 
perform  our  functions  better;  whether  it 
is  readily  available  elsewhere;  how 
accurate  our  estimate  of  the  burden  of 
collection  is;  how  valid  our  methods  for 
determining  burden  are;  how  we  can 
improve  the  quality,  usefulness,  and 
clarity  of  the  information;  and  how  we 
can  minimize  the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  bv  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
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t>fffc:tivf",  we  will  piibli.sh  notice  in  the 
Federal  Register  of  OMB  s  decision  to 
approve,  modifv',  or  disapprove  the 

collection. 

Federalism 

We  have  analvzed  thi^  proposed  rule 
under  E.C)   131)2  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  order 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pav  those  costs  This  proposed 
rule  would  not  impose  an  unfunded 
mandate 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O   12988.  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv,  and  reduce  burden. 

Protection  of  Children 

We  have  analvzed  this  proposed  rule 
under  E.O.  13045.  Pnatectmn  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionatelv  affect  children. 

Environment 

This  rule  deals  exclusively  with 
changing  inspection  intervals  and 
providing  voluntary  dry-docking 
alternatives  for  certain  passenger 
vessels.  We  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1.  paragraph  (34)(d).  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  IS  categorically  excluded  from 
further  envirorHnental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 


List  of  Subjects 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements,  Vessels. 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations, 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  31 

Cargo  vessels,  Marine  safety, 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  52 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  61 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  90 

Cargo  vessels,  Marine  safety. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  98 

Cargo  vessels.  Hazardous  materials 
transportation.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  107 

Marine  safety.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  110 

Reporting  and  recordkeeping 
requirements,  Vessels. 

46  CFR  Part  114 

Incorporation  by  reference,  Marine 
safety.  Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  115 

Fire  prevention.  Marine  safety. 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  125 

Administrative  practice  and 
procedure.  Authority  delegation. 
Hazardous  materials  transportation. 
Incorporation  by  reference,  Marine 
safety.  Offshore  supply  vessels.  Oil  and 
gas  exploration.  Vessels. 


46  CFR  Part  126 

Authority  delegation.  Hazardous 
materials  transportation.  Marine  safety, 
Offshore  supply  vessels.  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels. 

46  CFR  Part  132 

Fire  prevention.  Hazardous  materials 
transportation.  Marine  safety.  Offshore 
supplv  vessels.  Oil  and  gas  exploration. 
Vessels. 

46  CFR  Part  133 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  134 

Hazardous  materials  transportation. 
Marine  safety.  Offshore  supply  vessels. 
Oil  and  gas  exploration.  Provisions  for 
liftboats.  Vessels. 

46  CFR  Part  167 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements,  Schools,  Seamen.  Vessels. 

46  CFR  Part  169 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Schools,  Vessels. 

46  CFR  Part  175 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
iequirements. 

46  CFR  Part  1 76 

Fire  prevention.  Marine  safety, 
Passenger  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  188 

Marine  safety.  Oceanographic 
research  vessels. 

46  CFR  Part  189 

Marine  safety.  Oceanographic 
research  vessels.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  195 

Marine  Safety.  Navigation  (water), 
Oceanographic  research  vessels. 

46  CFR  Part  1 99 

Cargo  vessels.  Incorporation  by 
reference.  Marine  safety.  Oil  and  gas 
exploration.  Passenger  vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  parts  2,  30,  31,  52,  61, 
71,  90.  91.  98,  107,  110,  114,  115,  125, 
126,  132,  133,  134.  167.  169.  175,  176. 
188,  189,  195,  and  199  as  follows: 


PART  2— VI 


concerning 
Safetv  Radi( 
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PART  2— VESSEL  INSPECTIONS 

1 .  Revise  the  authority  citation  for 
part  2  to  read  as  follows: 

Authority;  33  U.S.C.  1903;  43  U.S.C.  1333: 
46  U.S.C.  3306.  3307,  3703:  E.O.  12334,  45 
FR  58801,  3  CFR.  1980  Comp.,  p.  277:  49  CFR 
1.46;  subpart  2.45  also  issued  under  the 
authority  of  Act  Dec.  27.  1950.  Ch.  1155. 
sees.  1,  2,  64  Stat,  1120  (see  46  U.S.C.  App. 
note  prec.  1). 

§2.01-3    [Amended] 

2.  In  §  2.fll-3(a).  remove  the  words.  ". 
but  less  than  60  days.". 

§2.01-5    [Amended] 

3.  In  §  2.01-5{a),  remove  paragraphs 

(al(3)and  (4). 

§2.01-8    [Amended] 

4.  In  «!  2.01-8{bj.  remove  '■§176.35-1" 
and  add.  in  its  place,  "§§115.900  and 
176.900", 

5.  In  §2.01-25— 

a.  Remove  paragraph  (a)(l)(v)  and 
redesignate  paragraphs  (a)(l)(vi)  through 
(viii)  as  paragraphs  {a){l)(v)  through 
(vii).  respectively; 

b.  In  paragraph  (b)(lj,  immediately 
following  the  words  "subchapter  I 
(Cargo  and  Miscellaneous  Vessels)."  add 
the  words  'subchapter  K  (Small 
Passenger  Vessels  Carrying  more  than 
150  Passengers  or  with  overnight 
accommodations  for  more  than  49 
Passengers),  subchapter  L  (Offshore 
Supply  \'essels).";  and 

c.  Revise  paragraphs  (a)(4),  (b)(2), 
(e)(2).  and  (f)  to  read  as  follows: 

§2.01-25    International  Convention  for 
Safety  of  Life  at  Sea.  1 974. 

(a)  •      *     * 

(4)  The  Federal  Communications 
Commission  uill  issue  the  following 
certificates: 

(i)  Cargo  Ship  Safety  Radio  Certificate. 

(ii)  Exemption  Certificate. 
***** 

(b)  *     *     * 

(2)  For  vessels  other  than  passenger 
vessels,  you  must  contact  the  local 
office  of  the  Federal  Communications 
Commission  to  apply  for  the  inspection 
concerning  the  issuance  of  a  Cargo  Ship 
Safety  Radio  Certificate. 
***** 

(e)  *     *     * 

(2)  The  Federal  Communications 
Commission  issues  the  Exemption 
(Certificate,  which  modifies  the  Cargo 
Ship  Safety  Radio  Certificate. 

(f)  Availability  of  Certificates.  The 
Convention  certificates  must  be  on 
board  the  vessel  and  readily  available 
for  examination  at  all  times. 


PART  30— GENERAL  PROVISIONS 

6.  Revise  the  authority  citation  for 
part  30  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3307, 
3703;  49  U.S.C.  5103,  5106:  49  CFR  1.45, 
1.46;  Section  30.01-2  also  issued  under  the 
authority  of  44  U.S.C.  3507;  Section  30.01- 
5  also  issued  under  the  authority  of  Sec. 
4109,  Pub.  L.  101-380.  104  Stat.'  515. 

7.  Add  §  30.10-2a  to  read  as  follows: 

§30.10-2a     Anniversary  date— TB/ALL 

The  term  anniversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

PART  31— INSPECTION  AND 
CERTIFICATION 

8.  Revise  the  authority  citation  for 

part  31  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j):  46  U.S.C. 
2103.  3205!  3306,  3307.  3703;  49  U.S.C.  5103. 
5106;  E.O.  12234.  45  FR  588013  CFR,  1980 
Comp.,  p.  277;  E.O.  12777.  56  FR  54757,  3 
CFR,  1991  Comp.,  p.  351;  49  CFR  1.46. 
Section  31.10-21  also  issued  under  the 
authority  of  Sect.  4109.  Pub.  L.  101-380.  104 
Stat.  515 

§31.01-1     [Amended] 

9.  In  §31.01-l(a).  remove  the  words 
"biennially,  annually."  and  add,  in  their 

place,  the  words  "ever>'  5  years". 

10.  In  §  31.01-15,  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  31 .01  -1 5    Application  for  a  Certificate  of 
Inspection — TB/ALL. 

[di  '^'ou  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  current  Certificate  of  Inspection. 
When  renewing  a  Certificate  of 
Inspection,  you  must  schedule  an 
inspection  for  certification  within  3 
months  bef(3re  the  expiration  date  of  the 
current  Certificate  of  Inspection. 
***** 

11.  In  §  31.05-10.  revise  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§31.05-10     Period  of  validity  for  a 
Certificate  of  Inspection—  TB/ALL. 

(a)  A  Certificate  of  Inspection  is  valid 
for  5  years, 

***** 

12.  In  §  31.10-15,  revise  paragraph  (a) 
and  add  paragraph  (c)  to  read  as  follows: 

§31.10-15    Inspection  for  Certification — 
TB/ALL. 

(a)  After  recen  iim  an  application  for 
inspection,  the  Ot.MI  will  inspect  a  tank 


vessel  in  his  or  her  jurisdiction  once 
every  5  years.  The  OCMI  will  ensure 
that  every  tank  vessel  is  of  a  structure 
suitable  for  the  carriage  of  flammable 
and/or  combustible  liquids  in  bulk  and 
for  the  proper  grade  or  grades  of  cargo 
the  vessel  carries  while  in  service.  If  the 
OCMI  deems  it  necessary,  he  or  she  may 
direct  the  vessel  to  be  put  in  motion, 
and  may  adopt  any  other  suitable  means 
to  test  the  tank  vessel  and  its 
equipment. 
***** 

(c)  If  the  vessel  passes  the  inspection 
for  certification,  the  OCMI  will  issue  a 
new  Certificate  of  Inspection. 

13.  Revise  §  31.10-17  to  read  as 
follows: 

§31.10-17     Annual  and  perioOic 
inspections— TB/ALL 

(a)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  3  months  before  or  after  each 
anniversary  date,  except  as  specified  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 

a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensure  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
vessel's  current  Certificate  of  Inspection. 

(3)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessarv'  to  be  assured  of  the  vessel's 
seaworthiness. 

(b)  Periodic  inspection.  Your  vessel 
must  undergo  a  periodic  inspection 
within  3  months  before  or  after  the 
second  or  third  anniversar\'  of  the  date 
of  your  vessel's  Certificate  of  Inspection. 
This  periodic  inspection  will  take  the 
place  of  an  annual  inspection. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 
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(2)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  ^  31.10-15(b).  The  OCMI  will  ensure 
that  the  vessel  is  in  satisfactory 
condition  and  fit  for  the  service  for 
which  it  is  intended.  If  your  vessel 
passes  the  periodic  inspection,  the 
marine  inspector  will  endorse  your 
vessels  current  Certificate  of  Inspection. 

(3)  If  the  periodic  inspection  reveals 
deririenries  in  your  vessel's 
maintenance,  vou  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessar\-  to  be  assured  of  the  vessel's 
seaworthiness. 

14.  Add  §  31.10-17a  to  read  as 
follows: 

§31.10-17a    Certificate  of  Inspection: 
Conditions  of  validity. 
To  maintain  a  valid  Certificate  of 

Inspection,  vou  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §31.10-17  (a) 
and  (b)  and  your  Certificate  of 
Inspection  must  be  endorsed. 

§31.10-18    [Amended] 

1,5.  In  §31  lO-lH— 

a.  In  paragraph  (d),  remove  the  words 
"biennially  by'  and  add.  in  their  place, 
the  words  "at  the  inspection  for 
certification  and  the  periodic  inspection 
bv"  and  remove  the  words   'Prior  to  the 
biennial  inspection'  and  add,  in  their 
place,  the  words  "Before  the  inspection 
for  certification  and  periodic 
inspection '. 

b.  In  paragraph  (e).  immediately 
following  the  words  "inspection  for 
certification  "  add  the  words  ",  periodic 
inspection. ':  and 

c.  In  paragraph  (h),  immediately 
following  the  words  "inspection  for 
certification  '  add  the  words  ",  periodic 
inspection.". 

§31.40-1     [Amended] 

16.  In  §31  40-1.  immediately 
following  the  words  "international 
voyage."  add  the  words  "(See  §  30.01- 
6  of  this  chapter.)". 

17.  Revise  §  31.40-15  to  read  as 
follows: 

§  31 .40-1 5    Cargo  Ship  Safety  Radio 
Certificate— T/ALL. 

Every  tankship  equipped  with  a  radio 
installation  on  an  international  voyage 
must  have  a  Cargo  Ship  Safety  Radio 
Certificate.  Each  radio  installation  must 
meet  the  requirements  of  the  Federal 
Communic;ation  C^ommission  and  the 
International  Convention  for  Safety  of 
Life  at  Sea. 


18.-19.  Revise  §31.40-35  and  its 
section  heading  to  read  as  follows: 

§31.40-35    Availability  of  Certificates. 

The  Convention  certificates  shall  be 
on  board  the  vessel  and  readily 
available  for  examination  at  all  times. 

20.  Revise  §  31 .40-40  to  read  as 
follows: 

§31.40-40    Duration  of  Convention 
certificates— T/ALL. 

(aj  The  following  certificates  are  valid 
for  a  period  of  not  more  than  60  months. 

(1)  A  Cargo  Ship  Safety  Construction 
Certificate. 

(2)  A  Cargo  Ship  Safety  Equipment 
Certificate. 

(3)  A  Safety  Management  Certificate. 

(4)  A  Cargo  Ship  Safety  Radio 
Certificate. 

(b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 

PART  52— POWER  BOILERS 

21.  Revise  the  authority  citation  for 
part  52  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307,  3703;  E.O. 
12234,  45  PR  58801.  3  CFR,  1980  Comp.,  p. 

277:49CFR  1.46. 

§52.01-50    [Amended] 

22.  52.01-50(k)(l),  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection". 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

23.  Revise  the  authority  citation  for 
part  61  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  210.1, 
3306.  330?!  3703;  E.O.  12234.  45  FR  58801, 
3  CFR  1980  Comp,,  p. 277:  49  CFR  1.46. 

§61.05-10    [Amended] 

24.  In  §61.05-10,  in  Table  61.05-10. 
remove  the  letters  "COI",  wherever  they 
appear,  and  add,  in  their  place,  the 
number  "2.5";  and.  in  footnote  number 
1  to  Table  61.05-10,  remove  the  words 
";  where  COI  is  used,  the  intervals 
coincide  with  the  applicable  vessel's 
inspection  for  certification  ". 

25.  In  §61.10-5,  revise  paragraphs  (c), 
(h),  and  (i)  to  read  as  follows: 

§61.10-5    Pressure  vessels  in  service. 

***** 

(c)  Special  purpose  vessels.  (1)  If  your 
vessel's  Certificate  of  Inspection  is 


renewed  annually,  the  follt)wing  must 
be  examined  under  operating  conditions 
at  each  inspection  for  certification:  all 
tubular  heat  exchangers,  hydraulic 
accumulators,  and  all  pressure  vessels 
used  in  refrigeration  service. 

(2)  If  your  vessel's  Certificate  of 
Inspection  is  renewed  less  often  than 
annually,  the  following  must  be 
examined  under  operating  conditions 
twice  every  5  years:  all  tubular  heat 
exchangers,  hydraulic  accumulators, 
and  all  pressure  vessels  used  in 
refrigeration  service. 

(3)  No  more  than  3  years  may  elapse 
between  any  examination  and  its 
immediate  predecessor, 
***** 

(h)  Pneumatic  tests. 

(1)  Pressure  vessels  that  were 
pneumatically  tested  before  being 
stamped  with  the  Coast  Guard  Symbol 
must  be  examined  internally  twice 
ever\'  5  years  and  examined  externally 
at  each  Inspection  for  Certification.  No 
more  than  3  years  may  elapse  between 
any  external  examination  and  its 
immediate  predecessor. 

(2)  For  tanks  whose  design  precludes 
a  thorough  internal  or  external 
examination,  the  thickness  must  be 
determined  by  a  nondestructive  method 
acceptable  to  the  Officer  in  Charge, 
Marine  Inspection. 

(3)  If  (due  to  the  product  carried)  your 
vessel's  inspection  intervals  are 
prescribed  in  subchapter  D  (Tank 
Vessels),  subchapter  I  (Cargo  and 
Miscellaneous  Vessels),  or  subchapter  I- 
A  (Mobile  Offshore  Drilling  Units),  you 
must  comply  with  the  pneumatic  test 
regulations  there,  instead  of  the  ones  in 
this  section, 

(i)  Safety  or  relief  valves  on  pressure 
vessels. 

(1)  If  your  vessel's  Certificate  of 
Inspection  is  renewed  annually,  the 
marine  inspector  must  check  the 
settings  of  the  safety  or  relief  valves  on 
all  pressure  vessels,  except  cargo  tanks, 
at  each  inspection  for  certification. 

(2)  If  your  vessel's  Certificate  of 
Inspection  is  renewed  less  often  than 
annually,  the  marine  inspector  must 
check  the  settings  of  the  safety  or  relief 
valves  on  all  pressure  vessels,  except 
cargo  tanks,  twice  every  5  years.  No 
more  than  3  years  may  elapse  between 
any  check  and  its  immediate 
predecessor. 

(3)  Cargo  tank  safety  or  relief  valves 
must  be  checked  at  the  interval  required 
in  subchapter  D  (Tank  Vessels)  or 
subchapter  I  (Cargo  and  Miscellaneous 
Vessels)  of  this  chapter. 


PART  71—11 
CERTIFICAl 


§61.15-5     [Amended] 

26.  In  §61.15-5(c). 
following  the  words  " 


immediately 
"inspection  for 
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1  pressure 


certification"  add  the  words  "for  vessels 
whnsp  Certificates  of  Inspection  are 
renewed  each  year.  For  other  \-essels, 
the  setting  must  he  checked  twice 
within  any  5-year  period,  and  no  more 
than  3  years  may  elapse  between  any 
check  and  its  immediate  predecessor". 

§61.15-10    [Amended] 

27.  In  §  bl,l,5-10iaj.  remove  the 
words  "and  at  each  inspection  for 
certification"  and  add.  in  their  place, 
the  words  ".at  each  inspection  for 
certification,  and  at  each  periodic 
inspection" 

§61.15-12    [Amended] 

28.  In  §61.15-12(a).  immediately 
following  the  words  "inspection  for 
certification"  add  the  words    and 
periodic  inspection". 

29.  Revise  §  61. 20-l(a)  to  read  as 
follows: 

§61.20-1     Steering  gear. 

(a)  The  marine  inspector  must  inspect 
the  steering  gear  at  each  inspection  for 
certification  for  vessels  whose 
Certificate  of  Inspections  are  renewed 
each  year.  For  other  vessels,  the  marine 
inspector  must  inspect  the  steering  gear 
twice  within  a  5-year  period,  and  no 
more  than  3  years  may  elapse  between 
any  inspection  and  its  immediate 
predecessor.  The  marine  inspector  may 
inspect  the  steering  gear  more  often,  if 
necessar\'. 


§61.20-3    [Amended] 

.30  In  §fil  2r»-3,  in  paragraph  (a), 
immediately  following  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection";  and. 
in  paragraph  (b).  immediately  following 
the  words  "inspection  for  certification" 
add  the  words  "and  periodic 
inspection". 

§61.30-15    [Amended] 

31.  hi  §61.30-15.  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ",  periodic 
inspection". 

§61.30-20    [Amended] 

32.  In  §61.30-20.  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  ".  periodic 
inspection". 

PART  71— INSPECTION  AND 
CERTIFICATION 

33.  Revise  the  authority  citation  for 
part  71  to  read  as  follows: 

Authoritv:  :VA  I'.S.C.  1321(i):  46  U.S.C. 
2n;j,  .T20,i',  .3,106.  3307:  E.O.  12234.  45  FR 
58801,  3  CFR,  1980  Comp..  p,  277:  E.O. 
12777,  56  FR  54757,  3  CFR,  1991  Comp..  p. 
351:  49  CFR  1.46. 


34.  Add  §  71.25-5(b)  to  read  as 
follows: 

§71.25-5    When  made. 

«  *         -  »         * 

(b)  You  must  submit  your  application 
for  the  annual  inspection  at  least  30 
days  before  your  current  certificate  of 
inspection  expires. 

35.  Revise  §  71.50-1  to  read  as 
follows: 

§  71 .50-1     Definitions  relating  to  hull 
examinations. 

As  used  in  this  part — 

Dndock  examination  means  hauling 
out  a  vessel  or  placing  a  vessel  in  a 
drydock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  bodv.  and  all  through-hull 
fittings  and  appurtenances. 

Internal  structural  examination 
means  an  examination  of  the  vessel 
while  afloat  or  in  dr\dock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tarks.  but  not  including  cargo  or  fuel  oil 
tanks. 

Underwater  survey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

36.  In  §  71.50-3  revise  the  section 
heading  paragraph  (a1.  and  the 
introductory  text  uf  paragraph  (bj  to 
read  as  follows: 

§71.50-3    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals, 

(a)  If  your  vessel  is  operated  cm 
international  voyages,  it  must  undergo  a 
dr\dock  and  internal  structural 
examination  once  ever\  12  months 
unless  it  has  been  approved  to  imdergo 
an  underwater  sur\ey  per  §  71,50-5. 

(b)  If  your  vessel  is  operated  on  other 
than  international  voyages  and  does  not 
meet  the  conditions  in  paragraphs  (c) 
through  (f!  of  this  section,  it  must 
undergo  a  drvdock  and  internal 
structural  examination  as  foUow's  unless 
it  has  been  approved  to  undergo  an 
underwater  survey  per  §  71.50-5: 


§  71 .50-5    [Redesignated  as  §  71 .50-35  and 
Amended] 

37.  Redesignate  §  71, 50- .5  as  §  71.50- 
35:  in  paragraph  (bi.  remove  the  words 
"a  drydock  examination  or  internal 
structural  examination"  and  add.  in 
their  place,  the  words  "a  dr\'dock 
examination,  internal  structural 
examination,  or  underwater  survey.";  in 
paragraph  (c),  remove  the  words  "a 
drvdock  examination  or  internal 


structural  examination"  and  add,  in 
their  place,  the  words  "a  drydock 
examination,  internal  structural 
examination,  or  underwater  survey". 

38.  Add  new  §  71.50-5  to  read  as 
follows: 

§71.50-5     Underwater  Survey. 

(a)  The  OCMl,  may  approve  an 
underwater  survey  instead  of  a  dr\'dock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  system;  and 

(4)  Described  in  §  71.50-3(a)  or  (b)- 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  Officer  in 
Charge,  Marine  Inspection  at  least  90 
days  before  your  vessel's  next  required 
drv'dock  examination.  The  application 
must  include — 

(1)  The  procedure  for  carrying  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  survey: 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances; 

(5)  The  means  for  taking  shaft  bearing 
clearances: 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  sur\-ey;  and 

(7)  A  description  of  the  hull 
protection  system. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  Commandant  (G-MOC),  may 
approve  an  underwater  survey  instead 
of  a  drv'dock  examination  at  alternating 
inter\'als.  You  must  submit  an 
application  for  an  underwater  survey  to 
the  Officer  in  Charge.  Marine  Inspection 
at  least  90  days  before  your  vessel's  next 
required  drydock  examination.  You  may 
be  allowed  this  option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section: 

(2)  Yoiu-  application  includes  the 
information  in  paragraphs  (b)(1)  through 
(7)  of  this  section;  and 

(3)  During  the  vessel's  dr\'dock 
examination  that  precedes  the  proposed 
underwater  survey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vessel  was  free  from 
appreciable  hull  deterioration. 

(d)  After  this  drydock  examination, 
the  Officer  in  Charge.  Marine  Inspection 
submits  a  recommendation  for  future 
underwater  surveys,  the  results  of  the 
hull  gauging,  and  the  results  of  the 
Coast  Guards'  drvdock  examination 
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results  to  the  Commandant  (G-MOC)  for 
review 

39.  Add  §  71.50-15  to  read  as  followrs: 

§  71 .50-1 5     Description  of  the  Alternate 
Hull  Examination  Program  for  certain 
passenger  vessels. 

The  Alternate  Hull  Examination 
(AHE)  Program  provide.s  vfiu  with  an 
alternative  to  drydock  e.xamination  by 
allowing  your  vessel's  hull  to  be 
examined  while  it  remains  afloat.  This 
program  has  four  steps:  the  application 
process,  the  preliminary'  examination, 
the  pre-survey  meeting,  and  the  hull 
examination.  Once  you  complete  these 
steps,  the  Officer  in  Charge.  Marine 
Inspection  iOCMI)  may  recommend  that 
the  Commandant  (G-MOC)  extend  the 
inter\'al  between  your  drydock 
examination  dates  (drv'dock  extension). 
If  divers  are  exclusively  used  for  the 
underwater  survey  porticm  of  the 
examination  process,  you  may  receive 
an  extension  of  up  to  30  months.  If  an 
underwater  ROV  is  used,  you  mav 
receive  an  extension  of  up  to  60  months 
(5  years).  At  the  end  of  this  extension 
period,  you  may  apply  for  additional 
drydock  extensions  under  the  AHE 
Program. 

40.  Add  §  7 1  50-1 7  to  read  as  follows: 

§71,50-17    Eligibility  requirements  for  ttie 
AHE  Program  for  certain  passenger 
vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if — 

(1)  It  is  constructed  of  steel  or 
aluminum; 

(2)  It  has  an  effective  hull  protection 
system: 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  dr\'dock 
examination; 

(4)  It  operates  on  rivers  or  protected 
lakes;  and 

(5)  It  operates  exclusively  in  shallow 
water  or  within  0.5  nautical  miles  from 
shore. 

(b)  In  addition  to  the  requirements  in 
paragraph  (a),  the  Officer  in  Chart^p, 
Marine  Inspection  will  evaluate  the 
following  information  when 
determining  your  vessel's  eligibility  for 
the  AHE  Program: 

(!)  The  overall  condition  of  the  vessel, 
based  on  its  inspection  history. 

(2)  The  vessel's  history  of  hull 
casualties  and  hull-related  deficiencies, 

(3)  The  .AHE  Program  application,  as 
described  in  «5  71  50-19. 

41.  Add  «?  71  50-19  to  read  as  follows: 

§71.50-19    The  AHE  Program  application. 

If  your  vessel  meets  the  eligibility 
criteria  in  t»  71.50-17.  you  may  apply  to 
the  .\HE  Program.  You  must  submit  an 
application  at  least  90  days  before  the 
requested  hull  examination  date  to  the 


Officer  in  Charge,  Marine  Inspection 
who  will  oversee  the  hull  examination. 
The  application  must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination; 

(b)  The  name  of  the  participating 
diving  contractor  and,  if  applicable,  the 
underwater  remotely  operated  vehicle 
(ROV)  company  which  must  be 
accepted  by  the  Commandant  (G-MCDC) 
under  §71,50-27; 

(c)  The  name  and  qualifications  of  the 
third-party  examiner,  if  applicable.  This 
person  must  be  familiar  with  the 
inspection  procedures  and  his  or  her 
responsibilities  under  this  program.  The 
Officer  in  Charge,  Marine  Inspection  has 
the  discretionary  authority  to  accept  or 
deny  use  of  any  third-party  examiner; 

(d)  A  signed  statement  from  your 
vessel's  master,  chief  engineer,  or  the 
person  in  charge  stating  the  vessel  meets 
the  eligibility  criteria  of  §  71.50-17  and 
a  description  of  the  vessel's  overall 
condition,  level  of  maintenance,  known 
or  suspected  damage,  underwater  body 
cleanliness,  dnd  the  anticipated  draft  of 
the  vessel  at  the  time  of  the 
examination; 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake; 

(f)  A  detailed  plan  for  conducting  the 
hull  examination  in  accordance  with 
§§  71.50-25  and  71.50-27,  which  must 
address  all  safety  concerns  related  to  the 
removal  of  sea  valves  during  the 
inspection; 

(g)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment;  and 

(h)  A  plan  for  conducting  the  annual 
condition  assessment  of  your  vessel's 
hull  which  must  include,  at  a 
minimum — 

(1)  An  evaluation  of  your  vessel's 
underwater  hull  including  all  through- 
hull  fittings  and  appurtenances;  and 

(2)  The  ultrasonic  test  results  of  the 
vessel's  hull,  focused  on  areas  that  may 
be  at  high  risk  due  to  corrosion. 

42.  Add  ^  71.50-21  to  read  as  follows; 

§  71 .50-21     Preliminary  examination 
requirements. 

(a)  If  you  use  divers  to  examine  the 
underwater  hull  plating,  you  must 
arrange  to  have  a  preliminary 
examination  conducted  by  a  third-party 
examiner,  with  the  assistance  of 
qualified  divers.  The  purpose  of  the 
preliminary  examination  is  to  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination. 

(b)  If  you  use  an  underwater  ROV  to 
examine  your  vessel's  hull  plating,  a 
preliminary  examination  and  the 


participation  of  a  third-party  examiner 
will  not  be  necessarv. 

43.  Add  §  71.50-23  to  read  as  follows: 

§71.50-23    Pre-Survey  meeting. 

(a)  You  must  conduct  a  pre-survey 
meeting  to  discuss  the  details  of  the 
AHE  procedure  with  the  Officer  in 
Charge.  Marine  Inspection.  If  you  use 
divers  to  examine  the  underwater  hull 
plating,  the  third-party  examiner  must 
attend  the  meeting  and  you  must 
present  the  results  of  the  preliminarv' 
examination.  If  you  use  an  underwater 
ROV  to  examine  the  vessel's  hull 
plating,  then  the  ROV  operator  must 
attend  the  pre-survey  meeting  and 
address  the  underwater  ROV's 
capabilities  and  limitations  related  to 
your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner  or  operator  must 
request  this  meeting  in  writing  at  least 
30  days  in  advance  of  the  proposed 
examination  date. 

44.  Add  §  71.50-25  read  as  follows: 

§  71 .50-25    AHE  Procedure, 

(a)  To  complete  "ihe  underwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances; 

(2)  Measure  rudder  and  tailshaft 
bearing  clearances  and  examine  all  sea 
chests; 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 

(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  Officer  in 
Charge,  Marine  Inspection; 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination;  and 

(6)  Meet  the  requirements  in  §  71.50- 
27. 

(b)  A  marine  inspector  may  examine 
any  other  areas  deemed  necessar\'  by  the 
Officer  in  Charge,  Marine  Inspection, 

(c)  The  Officer  in  Charge,  Marine 
Inspection  may  require  you  to  drydock 
the  vessel  or  otherwise  take  it  out  of 
service  if  the  AHE  uncovers  potential 
problems  to  further  assess  the  extent  of 
the  damage  and  to  effect  permanent 
repairs. 

45.  Add  §  71.50-27  to  read  as  follows: 

§  71 .50-27    AHE  Program  options:  divers 
or  underwater  ROV. 

To  conduct  the  underwater  survey 
portion  of  your  hull  examination,  you 
may  use  divers  or  an  underwater  ROV. 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must: 

(1)  Locate  the  vessel  so  the  divers  can 
work  safely  under  the  vessel's  keel  and 
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•  examiner 


1  as  follows: 


as  follows: 
>ns:  divers 


around  both  sides.  The  water  velocity 
must  be  safe  for  dive  operations. 

(2)  Provide  permanent  hull  markings 
or  a  temporary  underwater  grid  system 
to  identif}'  the  diver's  location  with 
respect  to  the  hull,  within  one  foot  of 
accuracy. 

(,^)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced. 

(4)  Take  plating  thickness  gaugings 
along  transverse  sections  at  the  bow. 
stern,  midship,  and  longitudinally  along 
the  wind  and  water  strake.  The  divers 
mu«*  «pRce  such  gaugings  at  a  maximum 
of  ,3  feet  apart. 

(.5)  Ensure  the  third-party  examiner 
observes  the  entire  underwater 
examination  process, 

(6)  Record  the  entire  underwater 
sur\'ey  with  audio  and  \ideo  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third-party  examiner  are  recorded. 

(7)  Use  appropriate  equipment,  such 
as  a  clear  box,  if  underwater  visibility  is 
poor,  to  provide  the  camera  with  a  clear 
view  of  the  hull. 

(b)  You  may  use  an  underwater  ROV 
to  conduct  the  underwater  survey.  The 
underwater  RO\'  operator,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  by  the  Commandant  (G-MOC). 
If  you  choose  this  option,  you  must — 

(1)  Locate  the  vessel  to  ensure  that  the 
underwater  R0\'  can  operate  effectiveh' 
under  the  xessel's  keel  and  around  all 
sides:  and 

(2)  Emplov  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  ROV  cannot  access 
or  is  otherwise  unable  to  evaluate. 

46.  Add  §  71.50-29  to  read  as  follows: 

§71,50-29    Hull  examination  reports, 

(a)  If  you  use  di\-ers  for  the 
examination  of  the  hull  plating,  vou 
must  provide  the  Officer  in  Charge. 
Marine  Inspection  with  a  written  hull 
examination  report.  This  report  must 
include  thickness  gauging  results, 
bearing  clearances,  a  copy  of  the  audio 
and  video  recordings  and  any  other 
information  that  will  help  the  OCMI 
evaluate  your  vessel  for  a  dr>'dock 
extension.  The  third-party  examiner 
must  sign  the  report  and  confirm  the 
\'alidity  of  its  contents. 

(b)  If  you  use  an  underwater  RO\'  for 
the  examination  of  the  hull  plating,  you 
must  provide  the  Officer  in  Charge, 
Marine  Inspection  with  a  report  in  the 
format  that  is  accepted  by  the 
Commandant  (G-MOC),  per  §  71.30- 
27(b). 

(c)  The  Officer  in  Charge,  Marine 
Inspection  will  e\'aluate  the  hull 


examination  report  and  will  submit  it 
along  with  his  or  her  recommendations 
to  the  Commandant  (G-MOC)  for 
review.  If  approved  and  you  use  divers 
to  examine  the  hull  plating,  you  may 
receive  a  drydock  extension  of  up  to  30 
months.  If  approved  and  you  use  an 
underwater  ROV  to  examine  the  hull 
plating,  you  may  receive  a  drydock 
extension  of  up  to  60  months  (5  years), 

47.  Add  §71.50-31  to  read  as  follows: 

§71,.S0-31     Continued  participation  m  the 
AHE  Program. 

To  continue  to  participate  in  the  AHE 
Program,  you  must  conduct  your  annual 
hull  condition  assessment  and  submit 
your  hull  condition  assessment  and 
preventive  maintenance  reports  or 
checklists  on  an  annual  basis  to  the 
Officer  in  Charge,  Marine  Inspection. 
These  reports  or  checklists  must 
conform  to  the  plans  you  submitted  in 
your  application  under  §  71.50-19, 
which  the  Officer  in  Charge,  Marine 
Inspection  approved 

PART  90— GENERAL  PROVISIONS 

48.  Revise  the  authority  citation  for 
part  90  to  read  as  follows: 

Authority:  46  U.S.C.  ,3306,  3307.  3703:  49 
U.S,C,  5103,  5106:  E,0,  12234.  45  FR  58801. 
3  CFR,  1980  Comp,,  p.  277;  49  CFR  1.46. 

49.  Redesignate  §§90,10-1  and  90.10- 

2  as  §§  90.10-2  and  90.10-3,  and  add 
new  §90.10-1  to  read  as  follows: 

§90,10-1     Anniversary  date. 

The  term  anniversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

PART  91— INSPECTION  AND 
CERTIFICATION 

50.  Revise  the  authority  citation  for 
part  91  to  read  as  follows: 

.\uthoritv:  33  U.S.C.  1321(j);  46  U.S.C. 
3205.  3306'  3307:  E.O,  12234:  45  FR  58801: 

3  CFR,  1980  Comp,,  p,  277;  E,0.  12777.  56 
FR  54757,  3  CFR,  1991  Comp,.  p.  351;  49  CFR 

1.46. 

§91.01-10    [Amended] 

51.  In  §91. 01-10— 

a.  In  the  section  heading,  immediatelv 
following  the  word   "validity"  add  the 
words  "for  a  Certificate  of  Inspection"; 

b  In  paragraph  (a),  remove  the  words 
periods  of  either  1  or  2  years"  and  add, 
in  their  place,  the  words  "a  period  of  5 
vears":  and 

c   in  paragraph  {c)(2),  remove  the 
words  '2  vears"  and  add.  in  their  place. 
the  words  "5  years". 

52.  Revise  §  91.25-5  to  read  as 
follows: 


§  91 .25-5     Application  for  a  Certificate  of 
Inspection. 

You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  Officer  in 
Charge,  Marine  Inspection.  To  renew  a 
Certificate  of  Inspection,  you  must 
submit  an  application  at  least  30  days 
before  the  expiration  of  the  tank  vessel's 
current  certificate.  You  must  use  Form 
CG— 3752.  Application  for  Inspection  of 
U,S.  Vessel,  and  submit  it  to  the  Officer 
in  Charge,  Marine  Inspection  at,  or 
nearest  to,  the  port  where  the  vessel  is 
located.  When  renewing  a  Certificate  of 
Inspection,  you  must  schedule  an 
inspection  for  certification  within  3 
months  before  the  expiration  date  of  the 
current  Certificate  of  Inspection, 

53.  Revise  §  91.25-20(a)  to  read  as 
follows: 

§91.25-20    Fire-extinguishing  equipment. 

(a)  At  each  inspection  for 
certification,  periodic  inspection  and  at 
other  times  necessar>",  the  inspector  will 
determine  that  all  fire-extinguishing 
equipment  is  in  suitable  condition  and 
may  require  any  tests  necessary  to 
determine  the  condition  of  the 
equipment.  The  inspector  will 
determine  if  the  tests  and  inspections 
required  by  §91,15-60  of  this 
subchapter  have  been  conducted.  At 
each  inspection  for  certification  and 
periodic  inspection,  the  inspector  will 
check  fire-extinguishing  equipment 
with  the  following  tests  and  inspections: 


§91,25-25    [Amended] 

54.  In  §91.25-25(a),  inamediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

§91.25-38     [Amended) 

.55,  In  §91,25-38,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection", 

§91.25-40    [Amended] 

56.  In  §91.25-40,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

§91.25-45    [Amended] 

57.  In  §91,25-45,  immediately 
following  the  words  "inspection  for 
certification"  add  the  words  "and 
periodic  inspection". 

Subpart  91.27,  Consisting  of  §§91.27- 
1  Through  91. 27-1  &— [Amended] 

58.  In  subpart  91.27,  in  the  subpart 
heading,  remove  the  word 
"Reinspection "  and  add,  in  its  place, 
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the  words  "Annual  and  Periodic  ^ 
Insportions". 

59  Revise  §91.27-1  to  read  as 
follows: 

§91.27-1     Annual  and  periodic 
inspections. 

!d)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  the  3  months  before  or  after  each 
anniversary  date,  except  as  required  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
Officer  in  Charge.  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspecticm  for 
certification  as  specified  in  §91.25-10 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
occurred  since  the  last  inspection.  If 
deficiencies  are  found  or  a  major  change 
to  the  vessel  has  occurred,  the  marine 
inspector  will  conduct  an  inspection 
more  detailed  in  scope  to  ensure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
annual  inspection,  the  marine  inspector 
will  endorse  your  current  Certificate  of 
Inspection. 

(3)  If  the  annual  inspection  reveals 
deficiencies  in  vour  vessel's 
maintenance,  you  must  make  any  or  ail 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge.  Marine  Inspection. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspe<.:tions  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(b)  Periodic  inspection.  Your  vessel 
must  undergo  a  periodic  inspection 
within  3  months  before  or  after  the 
second  or  third  anniversary  of  the  date 
of  your  vessel  s  C;ertificate  of  Inspection. 
This  periodic  inspection  will  take  the 
place  of  an  annual  inspection. 

(1)  You  must  contac;t  the  cognizant 
Officer  in  Charge.  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  vvhic;h  he  or  she  approves.  No 
written  application  is  required. 

(2)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §91.25-10.  The  Officer  in  Charge. 
Marine  Inspection  will  insure  that  the 
vessel  is  in  satisfactorv  condition  and  fit 
for  the  service  for  which  it  is  intended. 
If  your  vessel  passes  the  periodic 
inspection,  the  marine  inspector  will 
endorse  your  current  Certificate  of 
Inspection. 


(3)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge,  Marine  Inspection. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

60.  Revise  §  91.27-5  to  read  as 
follows: 

§  91 .27-5    Certificate  of  Inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §91.27-l(a)  and 
(b)  and  your  Certificate  of  Inspection 
must  be  endorsed. 

§91.27-10    [Removed] 

61.  Remove  §91.27-10. 

62.  Revise  §91.27-13  to  read  as 
follows: 

§91.27-13  Alternative  annual  inspection 
for  offsfiore  supply  vessels  less  than  400 
gross  tons  in  foreign  ports. 

(a)  The  owner  or  operator  of  an 
offshore  supply  vessel  of  less  than  400 
gross  tons,  except  liftboats  as  defined  in 
§90.10-20  of  this  chapter,  may  request 
authorization  to  conduct  an  alternative 
annual  inspection  in  place  of  the  annual 
inspection  described  in  §91.27-l(a)  of 
this  chapter.  You  must  submit  your 
request  to  the  Officer  in  Charge.  Marine 
Inspection  responsible  for  conducting 
inspections  in  the  country  in  which  the 
vessel  is  operating  and  will  be 
examined.  To  qualify  for  the  alternative 
annual  inspection,  you  must  meet  the 
following  requirements: 

(1)  The  request  for  authorization  must 
be  in  writing  and  received  by  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  before  the  end  of  the  twelfth 
month  of  each  COI  anniversary  year. 

(2)  The  vessel  is  expected  to  be 
continuously  employed  outside  of  the 
United  States  during  the  3  months 
before  and  after  each  anniversary  date  of 
the  issuance  of  the  COI, 

(b)  In  determining  whether  to  grant 
authorization  for  the  alternative  annual 
inspection,  the  Officer  in  Charge, 
Marine  Inspection  will  consider  the 
following: 

(1)  Information  contained  in  previous 
inspection  and  drydock  examination 
reports,  including  the  Officer  in  Charge. 
Marine  Inspection's  recommendation 
for  participation  in  the  alternative 
midperiod  examination  program,  and 
the  alternative  annual  inspection 
program. 


12)  The  nature,  number,  and  severity 
of  any  marine  casualties  or  accidents,  as 
defined  in  §4.03-1  of  this  chapter, 
which  the  vessel  has  experienced  in  the 
last  3  years. 

(3)  the  nature,  number,  and  severity 
of  any  outstanding  inspection 
requirements  for  the  vessel. 

(4)  The  owner  or  operator's  history  of 
compliance  and  cooperation  in  the 
alternative  midperiod  examination 
program  and  the  alternative  annual 
inspection  program,  which  includes — 

(i)  The  prompt  correction  of 
deficiencies: 

(ii)  The  reliability  of  previously 
submitted  alternative  examination  and 
annual  inspection  reports:  and 

(iii)  The  reliability  of  representations 
that  the  vessel  under  consideration  will 
be,  and  other  vessels  previously 
examined  under  this  section  were, 
employed  outside  of  the  United  States 
for  the  3  month  period  before  and  after 
each  anniversary  date. 

(c)  If  authorization  is  granted,  the 
Officer  in  Charge,  Marine  Inspection 
must  provide  the  applicant  written 
authorization  to  proceed  with  the 
alternative  annual  inspection,  including 
special  instructions  when  appropriate. 

(d)  The  following  conditions  must  be 
met  for  the  alternative  annual 
inspection  to  be  accepted  by  the  Coast 
Guard  in  lieu  of  conducting  an  annual 
inspection  in  accordance  with  §91.27- 
1(a)  of  this  subpart, 

(1)  The  alternative  annual  inspection 
must  be  conducted  within  3  months 
before  and  after  each  anniversary  date. 

(2)  The  alternative  annual  inspection 
must  be  of  the  scope  detailed  in  §  91.27- 
1(a)  of  this  subpart  and  must  be 
conducted  by  the  vessel's  master, 
operator,  or  a  designated  representative 
of  the  owner  or  operator. 

(3)  Upon  completion  of  the  alternative 
annual  inspection,  the  person  or 
persons  conducting  the  inspection  must 
prepare  a  comprehensive  report 
describing  the  conditions  found.  This 
inspection  report  must  contain 
sufficient  detail  to  allow  an  evaluation 
to  be  made  by  the  Officer  in  Charge, 
Marine  Inspection  to  whom  the  report  is 
submitted  that  the  vessel  is  fit  for  the 
service  and  route  specified  on  the 
certificate  of  inspection.  The  report 
must  include  reports  and  receipts 
documenting  the  servicing  of  lifesaving 
and  fire  protection  equipment,  and  any 
photographs  or  sketches  necessary  to 
clarify  unusual  circumstances.  Each 
person  preparing  the  report  must  sign  it 
and  certify  that  the  information 
contained  therein  is  complete  and 
accurate. 

(4)  Unless  the  vessel's  master 
participated  in  the  alternative  annual 
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inspection  and  the  preparation  of  the 
inspection  report,  the  master  must 
review  the  report  for  completeness  and 
accuracy.  The  master  must  sign  the 
report  to  indicate  review  and  forward  it 
to  the  vessel's  owner  or  operator  who 
requested  authorization  to  conduct  the 
inspection. 

(5)  The  owner  or  operator  of  an 
offshore  supply  vessel  inspected  under 
this  subpart  must  review  and  submit  the 
report  required  by  paragraph  (d)(3)  of 
this  section  to  the  Officer  in  Charge, 
Marine  Inspection  who  authorized  the 
owner  or  operator  to  conduct  the 
alternative  annual  inspection.  The 
inspection  report  must  be  received  by 
the  cognizant  Officer  in  Charge.  Marine 
Inspection  before  the  first  day  of  the 
fifth  month  following  the  anniversan' 
date.  The  forwarding  letter  or 
endorsement  must  be  certified  and 
contain  the  following  information — 

(i)  That  the  person  or  persons  who 
conducted  the  inspection  acted  on 
behalf  of  the  vessel's  owner  or  operator; 

(ii)  That  the  inspection  report  was 
reviewed  by  the  owner  or  operator: 

(iii)  That  the  discrepancies  noted 
during  the  inspection  have  been 
corrected  or  will  be  corrected  within  a 
stated  time  frame;  and 

(iv)  That  the  owner  or  operator  has 
sufficient  personal  knowledge  of 
conditions  aboard  the  vessel  at  the  time 
of  the  inspection  or  has  made  necessar\' 
inquiries  to  justify'  forming  a  belief  that 
the  inspection  report  is  true  and  correct, 

(e)  The  form  of  certification  required 
under  this  subpart  is  as  follows: 

'I  certify  that  the  above  is  true  and 
complete  to  the  best  of  my  knowledge 
and  belief" 

(f)  Deficiencies  and  hazards 
discovered  during  an  alternative  annua! 
inspection  conducted  pursuant  to  this 
section  must  be  corrected  or  eliminated, 
if  practical,  before  the  inspection  report 
is  submitted  to  the  Officer  in  Charge. 
Marine  Inspection  in  accordance  with 
paragraph  (d)(5)  of  this  section 
Deficiencies  and  hazards  that  are  not 
corrected  or  eliminated  by  the  time  the 
inspection  report  is  submitted  must  be 
listed  in  the  report  as  "outstanding." 
Upon  receipt  of  an  inspection  report 
indicating  outstanding  deficiencies  or 
hazards,  the  Officer  in  Charge.  Marine 
Inspection  will  inform  the  owner  or 
operator  of  the  vessel  in  writing  of  the 
time  period  in  which  to  correct  or 
eliminate  the  deficiencies  or  hazards 
and  the  method  for  establishing  that  the 
corrections  have  been  accomplished. 
Where  a  deficiency  or  hazard  remains 
uncorrected  or  uneliminated  after  the 
expiration  of  the  time  specified  for 
correction  or  elimination,  the  Officer  in 


Charge,  Marine  Inspection  will  initiate 

appropriate  enforcement  measures, 

(g)  Upon  receipt  of  the  report  required 
by  paragraph  (d)(3)  of  this  section,  the 
Officer  in  Charge.  Marine  Inspection 
must  evaluate  it  and  makw  the  following 
determination: 

(1)  Whether  the  alternative  annual 
inspection  is  accepted  in  lieu  of  the 
annual  inspection  required  by  §91,27- 
1(a)  of  this  subpart 

(2)  Whether  the  vessel  is  in 
satisfactory'  condition. 

(3)  Whether  the  vessel  continues  to  be 
reasonablv  fit  for  its  intended  service 
and  route.  The  Officer  in  Charge.  Marine 
Inspection  may  request  any  additional 
information  needed  to  make  the 
determinations  required  bv  this  section. 
The  Officer  in  Charge.  Marine 
Inspection  will  inform  the  owner  or 
operator  in  writing  of  the 
determinations  required  bv  this  section. 

(h)  If  the  Officer  in  Charge.  Marine 
Inspection  determines,  in  accordance 
with  paragraph  (g)  of  this  section,  that 
the  alternative  annual  inspection  is  not 
accepted  in  lieu  of  the  annual 
inspection  required  by  §91.27-l(a)  of 
this  subpart,  the  vessel  must  be 
reinspected  by  the  cognizant  Officer  in 
Charge.  Marine  Inspection  as  soon  as 
practical. 

(i)  If  the  Officer  in  Charge.  Marine 
Inspection  determines,  in  accordance 
with  paragraph  (g)  of  this  section,  that 
the  alternative  annual  inspection  is 
accepted  in  lieu  of  the  annual 
inspection  required  bv  ^  91. 27-1  (a)  of 
this  subpart,  the  master  must  complete 
the  applicable  COI  endorsement. 

§91.60-1     [Amended] 

63   In  «?  91.60-1.  immediately 
following  the  words  "international 
voyage"  add  the  words  "(See  §91.05- 
10  of  this  chapter.)". 

64,  Revise  §91.60-15  to  read  as 
follows: 

§91.60-15    Cargo  Ship  Safety  Radio 
Certificate. 

Every  vessel  equipped  with  a  radio 
installation  on  an  international  voyage 
must  ha\'e  a  Cargo  Ship  Safet\'  Radio 
Certificate,  Each  radio  installation  must 
meet  the  requirements  of  the  Federal 
Communication  Commission  and  the 
International  Convention  for  Safety  of 
Life  at  Sea, 

65-66  Revise  §  91.60-35  to  read  as 
follows: 

§  91 .60-35    Availability  of  Certificates. 

The  Convention  c;ertificales  must  be 
on  board  the  vessel  and  readih 
available  for  examination  at  all  times. 

67.  Revise  §  91,60-40  to  read  as 
follows: 


§  91 .60-40    Duration  of  Convention 
Certificates. 

(aj  The  following  certificates  are  valid 
for  a  period  of  not  more  than  60  months. 

(1)  A  Cargo  Ship  Safety  Construction 
Certificate. 

(2)  A  Cargo  Ship  Safety-  Equipment 
Certificate. 

(3)  A  Safety'  Management  Certificate 

(4)  A  Cargo  Ship  Safet\-  Radio 
Certificate. 

[b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §  2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 

PART  98— SPECIAL  CONSTRUCTION. 
ARRANGEMENT,  AND  OTHER 
PROVISIONS  FOR  CERTAIN 
DANGEROUS  CARGOES  IN  BULK 

68.  Revise  the  authority  citation  for 
part  98  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  46  U.S.C.  3306, 
3307,  3703;  49  U.S.C.  App.  1804;  E.O.  12234, 
45  FR  58801,  3  CFR.  1980  Comp,.  p.  277;  49 
CFR  1.46. 

§98.25-95     [Amended] 

69.  In  §  98.25-95(a)(2).  remove  the 
words  "biennial  inspection"  and  add,  in 
their  place,  the  words,  "inspection  for 
certification  and  periodic  inspection", 

PART  107— INSPECTION  AND 
CERTIFICATION 

70.  Revise  the  authority  citation  for 
part  107  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306. 
3307;  46  U.S.C.  3316;  49  CFR  1.45,  1.46; 
§  107.05  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

71.  In  §  107.111,  add,  in  alphabetical 
order,  the  definition  for  "anniversary 
date"  to  read  as  follows; 

§107.111     Definitions. 

*         *         *         *         « 

Anniversary  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


§107.201     [Amended] 

72.  In  §  107.201.  in  paragraph  (b) 
remove  the  word  "biennial",  capitalize 
the  word  "inspection"  the  first  time  it 
appears,  and  in  paragraph  (c)  remove 
the  word  "reinspections  "  and  add.  in  its 
place,  the  words  "annual  and  periodic 
inspections". 

73.  Revise  §  107.211(d)  to  read  as 
follows: 


62040 


Federal  Register -'Vol.  64,  No    219/Monday,  November  15,  1999 /Proposed  Rules 


§  107.21 1     Original  Certificate  of 
Inspection. 

•         ♦         ♦         *         * 

(d)  A  Certificate  of  Inspection  is  valid 

for  5  years. 

74.  In  §107.215— 

(a)  Revise  section  heading; 

(b)  In  paragraph  (a),  remove  the  words 
"a  biennial"  and  add.  in  their  place,  the 
word  "an": 

(c)  In  paragraph  (b).  remove  the  words 
"60  days"  and  add.  in  their  place,  the 
words  "30  days". 

(d)  In  paragraph  (c)  remove  the  words 
"biennial  inspection"  and  add,  in  their 
place,  the  words  "inspection  for 
certification";  and 

(e)  Add  new  paragraph  (d)  to  read  as 
follows: 

§  1 07.21 5    Renewal  of  Certificate  of 
Inspection. 

***** 

(d)  A  Certificate  of  Inspection  is  valid 
for  5  years. 

75.  Revise  §  107,269  to  read  as 
follows: 

§107.269    Annual  inspection. 

(a)  Your  mobile  offshore  drilling  unit 
(MODU)  must  undergo  an  annual 
inspection  within  the  3  months  before 
or  after  each  anniversary  date,  except  as 
specified  in  §  107,270. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  mspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required, 

(c)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  107,231, 
except  §  107,231  (x)  and  (y).  but  in  less 
detail  unless  the  cognizant  OCMI  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 

a  major  change  to  the  MODU  has 
occurred,  the  OCMI  will  conduct  an 
inspection  more  detailed  in  scope  to 
ensure  that  the  MODU  is  in  satisfactory 
condition  and  fit  for  the  service  for 
which  it  is  intended.  If  vnur  MODU 
passes  the  annual  inspection,  the  OCMI 
will  endorse  your  current  Certificate  of 
Inspection 

(d)  If  the  annual  inspection  reveals 
deficiencies  in  your  MODU's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  (3CMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he-  or  she  deems 
necessar>'  to  be  assured  of  the  vessel's 
seaworthiness. 

76.  Add  §  107  270  to  read  as  follows: 


§107.270     Periodic  inspection. 

(aj  Your  vessel  must  undergo  a 
periodic  inspection  within  3  months 
before  or  after  the  second  or  third 
anniversary  of  the  date  of  your  vessel's 
Certificate  of  Inspection,  This  periodic 
inspection  will  take  the  place  of  an 
annual  inspection. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required, 

(c)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  107.231  except  §  107,231  (x)  and 
(y).  The  OCMI  will  insure  that  the 
MODU  is  in  satisfactory  condition  and 
fit  for  the  service  for  which  it  is 
intended.  If  your  MODU  passes  the 
periodic  inspection,  the  marine 
inspector  will  endorse  your  current 
Certificate  of  Inspection, 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  MODU's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness, 

n .  In  §  107,279.  revise  paragraphs  (b), 
(c)  and  (d)  to  read  as  follows: 

§  107.279    Certificate  of  Inspection:  Failure 
to  meet  requirements. 

***** 

(b)  Withhold  renewal  of  the 
Certificate  of  Inspection  until  the 
MODU  meets  the  requirements  of 

§  107.231,  except  §  107,231  (x)  and  (y), 

(c)  Suspend  a  valid  Certificate  of 
Inspection  after  an  annual  or  periodic 
inspection  until  the  MODU  meets  the 
requirements  of  §107.231,  except 
§107.231  {x)and{y), 

(d)  Revoke  a  valid  Certificate  of 
Inspection  after  an  annual  or  periodic 
inspection  if  the  unit  operates  without 
complying  with  Coast  Guard  orders  to 
correct  unlawful  conditions. 

78.  Add  §  107,283  to  subpart  B  to  read 
as  follows: 

§  1 07.283    Certificate  of  Inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §§  107,269  and 
107.270  and  your  Certificate  of 
Inspection  must  be  endorsed. 

§107.405    [Amended] 

79.  In  §  107.405(b),  remove  the  words 
"24  months"  and  add,  in  their  place,  the 
words  "60  months". 


PART1 10— GENERAL  PROVISIONS 

80.  Revise  the  authority  citation  for 
part  110  to  read  as  follows: 

Authority:  33  U.S,C,  1,509;  43  U,S.C,  1333; 
46  Ij,S,C,  3306,  3307.  3703;  E,0,  12234.  45 
FR  58801,  3CFR,  1980  Comp,,  p,277:49CFR 
1,45.  1,46;  §  110,01-2  also  issued  under  44 
U.S.C.  3507. 

81.  Revise  §  110,30-5  to  read  as 
follows: 

§  110.30-5    Inspection  for  certification. 

Electric  installations  and  electric 
equipment  must  be  inspected  at  the 
inspection  for  certification  and  periodic 
inspection  to  determine  mechanical  and 
electrical  condition  and  performance. 
Particular  note  must  be  made  of  circuits 
added  or  modified  after  the  original 
issuance  of  the  Certificate  of  Inspection. 

PART  114— GENERAL  PROVISIONS 

82.  Revise  the  authority  citation  for 
part  114  to  read  as  follows: 

Authority:  46  U,S,C  2103.  3306.  3307, 
3703:  49  U,S,C,  App,  1804;  49  CFR  1,45,  1,46, 
Sec,  114,900  also  issued  under  44  U,S.C, 
3507, 

83.  In  §114, 400(b),  add,  in 
alphabetical  order,  the  definition  for 
"anniversary  date"  to  read  as  follows: 

§  1 1 4.400    Oef  Inition  of  terms  used  in  this 
subchapter. 

***** 

(b)*   *   * 

Anniversary  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  115— INSPECTION  AND 
CERTIFICATION 

84.  Revise  the  authority  citation  for 
part  115  to  read  as  follows: 

Authority:  33  U,S,C,  1321(j);  46  U,S.C, 
2103.  3205.  3306.  3307;  49  U.S.C,  App,  1804; 
E,0.  11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp,,  p.  743;  E,0,  12234,  45  FR  58801,  3 
CFR,  1980  Comp,,  p,  277;  49  CFR  1,46, 

§115.105    [Amended] 

85.  In  §  115.105(e),  in  the  second 
sentence,  remove  the  word  "periodic". 

86.  Revise  §  115.107  and  its  section 
heading  to  read  as  follows: 

§115.107    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a)  A  Certificate  of  Inspection  is  valid 
for  1  year  for  vessels  carrying  more  than 
12  passengers  on  international  voyages, 

(b)  A  Certificate  of  Inspection  is  valid 
for  5  years  for  all  other  vessels, 

(c)  A  Certificate  of  Inspection  may  be 
suspended  and  withdrawn  or  revoked 
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>r  a  Certificate 


b\  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

87.  In  §  115.404,  redesignate  existing 
text  as  paragraph  (a)  and  add  paragraph 
(h)  to  read  a.'^  follows: 

§  1 1 5.404    Subsequent  inspections  for 
certification. 

***** 

(b)  You  must  submit  your  written 
application  for  renewal  of  a  Certificate 
of  Inspection  to  the  OCMI  at  least  30 
days  prior  to  the  expiration  date  of  your 
current  CGI.  as  required  in  §  11.5.103 

88.  Revise  §  115.500  to  read  as 
follows: 

§  1 1 5.500    When  required. 

(a)  Vessels  carrying  more  than  12 
passengers  on  international  \'ovages 
must  undergo  an  inspection  for 
certification  each  vear  as  specified  in 
is  115.404. 

(b)  All  other  vessels  must  undergo  an 
inspection  for  certification  as  specified 
in  §  11 5.404  and  an  annual  inspection 
as  specified  in  paragraph(b)(l)  of  this 
section. 

(1)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  the  3  months  before  or  after  each 
anniversary'  date 

(i)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(ii)  The  scope  of  the  annual 
mspection  is  the  same  as  the  inspection 
for  certification,  as  specified  in 
4?  1 15.404  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 
a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensure  that  the  vessel  is  in 
satisfactor\'  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
current  Certificate  of  Inspection. 

(iii)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  ail 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI. 

(iv)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(2)  [Reserved] 

89.  Revise  §  115.502  to  read  as 
follows: 


§  1 1 5.502     Certificate  of  Inspection: 
Conditions  of  validity. 

Ti '  maintain  a  \  alid  Certificate  of 
Inspection,  you  must  complete  your 
annual  inspections  within  the  periods 
specified  in  §  115.500  and  your 
Certificate  of  Inspection  must  be 
endorsed 

§115.600    [Redesignated  as  §115.605] 

90.  Redesignate  §  115.600  as  §  115.605 
and  add  new  §  115.600  to  read  as 
follows: 

§  1 1 5.600     Definitions  relating  to  hull 
examinations. 

As  used  ill  this  part — 

Drydock  examination  means  hauliDg 
out  a  vessel  or  placing  a  vessel  in  a 
dr^'dock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings  and  appurtenances. 

Internal  structural  examination 
means  an  examination  of  the  vessel 
while  afloat  or  in  drydock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tanks,  but  not  including  cargo  or  fuel  oil 
tanks. 

Underwater  sun^ey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

91.  In  n(!wly  redesignated  §  115.605 — 

a.  Revise  the  section  heading; 

b.  Revise  paragraph  (a); 

c.  Revise  the  first  sentence  of 
paragraph  (b):  and 

d  Revise  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  1 1 5.605     Drydocl<  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
dr\dock  examinations,  internal 
structural  examinations,  and 
underwater  surveys  required  by  this 
section. 

(b)  If  your  vessel  is  operated  on 
international  voyages  subject  to  SOLAS 
requirements,  it  must  undergo  a 
drydock  examination  once  ever}'  12 
months  unless  it  has  been  approved  to 
undergo  an  underwater  survey  per 
§115.615.  *    *    * 

(c)  If  your  vessel  is  operated  on  other 
than  international  voyages  and  does  not 
meet  the  conditions  in  paragraph  (d)  of 
this  section,  it  must  undergo  a  drv'dock 
and  internal  structural  examination  as 
follows  unless  it  has  been  approved  to 
undergo  an  underwater  survey  per 
§115.615: 


§115,610     [Amended] 

92.  In  §115.610,  remove  "§115.600" 
wherever  it  appears  and  add,  in  its 
place,  "§115.605". 

§§115.612,  115.630.  and  115.670 
[Redesignated  as  §§115  665  115  670  and 
115.675] 

93.  Redesignate  §§115.612,  115.630, 
and  115.670  as  §§  115.665,  115.670,  and 
115.675,  respectivelv. 

94.  Add  §  115.615" to  read  as  follows: 

§  1 1 5.61 5    Underwater  Survey. 

(a)  The  OCMI,  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  inter\'aJs  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age; 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  system;  and 

(4)  Described  in  §  115.605  (b)  or  (c). 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

(1)  The  procedure  for  carrying  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  survey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances; 

(5)  The  means  for  taking  snaft  bearing 
clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survev;  and 

(7)  A  description  of  the  Kull 
protection  system. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  Commandant  (G-MOC).  may 
approve  an  underwater  survey  instead 
of  a  drydock  examination  at  alternating 
intervals.  You  must  submit  an 
application  for  an  underwater  survey  to 
the  OCMI  at  least  90  days  before  your 
vessel's  next  required  drydock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)(1)  through 
(7)  of  this  section;  and 

(3)  During  the  vessel's  drydock 
examination,  preceding  the  proposed 
underwater  surx'ey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vessel  was  free  from 
appreciable  hull  deterioration. 

(d)  After  this  drydock  examination, 
the  Officer  in  Charge,'  Marine  Inspection 
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submits  a  recommendation  for  future 
undt>r\vater  surveys,  the  results  of  the 
hull  gauging,  and  the  results  of  the 
C-oast  Guards'  drydock  examination 
results  to  the  Commandant  (G-MOC)  for 
review. 

95.  Add  ^  115.620  to  read  as  follows: 

§  1 1 5.620  Description  of  the  Alternate  Hull 
Examination  Program  for  certain  passenger 
vessels. 

Th«  .-Mterndtc  Hull  Examination 
(AHE)  Program  provides  you  with  an 
alternative  to  drydock  examination  by 
allowing  your  ves.sel's  hull  to  be 
examined  while  it  remains  afloat.  This 
program  ha.s  four  stops:  the  application 
process,  the  preliminary'  examination, 
the  pre-survey  meeting,  and  the  hull 
examinatinn.  Once  you  complete  these 
steps,  the  Officer  in  Charge,  Marine 
Inspection  (OCMI)  may  recommend  that 
the  Commandant  (G-MOC)  extend  the 
interval  between  your  drv'dock 
examination  dates  (drydock  extension). 
If  divers  are  exclusivelv  used  for  the 
underwater  survey  portion  of  the 
exammation  process,  you  may  receive 
an  extension  of  up  to  30  months.  If  an 
underwater  ROV  is  used,  you  may 
receive  an  extension  of  up  to  60  months 
(5  years).  At  the  end  of  this  extension 
period,  you  may  apply  for  additional 
drydock  extensions  under  the  AHE 
Program. 

96.  .Add  i)  115.625  to  read  as  follows: 

§  1 15.625     Eligibility  requirements  for  the 
AHE  Program  for  certain  passenger 
vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if — 

(1)  It  is  constructed  of  steel  or 
aluminum; 

(2)  It  has  an  effective  hull  protection 
system; 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  dxydock 
examination; 

(4)  It  operates  in  rivers  or  protected 
lakes;  and 

(5)  It  operates  exclusively  in  shallow 
water  or  within  0.5  nautical  miles  from 
shore. 

fb)  In  addition  to  the  requirements  in 
paragraph  (a),  the  OCMI  will  evaluate 
the  following  information  when 
determining  your  vessel's  eligibility  for 
the  AHE  Program: 

(1)  The  overall  condition  of  the  vessel, 
based  on  its  inspec:tion  history. 

(2)  The  vessel's  history  of  hull 
casualties  and  hull-related  deficiencies. 

(3)  The  AHE  Program  application,  as 
described  in  *?  1 15  B30. 

97.  Add  *5  115  6,30  to  read  as  follows: 

§  1 1 5.630    The  AHE  Program  application. 

If  your  vessel  meets  the  eligibility 
criteria  in  §  115.625,  you  may  apply  to 


the  AHE  Program.  You  must  submit  an 
application  at  least  90  days  before  the 
requested  hull  examination  date  to  the 
OCMI  who  will  oversee  the  survey  The 
application  must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination: 

(b)  The  name  of  the  participating 
diving  contractor  or  underwater 
remotely  operated  vehicle  (ROV) 
company  which  must  be  accepted  by 
the  Commandant  (G-MOC)  under 
§115,650; 

(c)  The  name  and  qualifications  of  the 
third-party  examiner,  if  applicable.  This 
person  must  be  familiar  with  the 
inspection  procedures  and  his  or  her 
responsibilities  under  this  program.  The 
OCMI  has  the  discretionary  authority  to 
accept  or  deny  use  of  a  particular  third- 
party  examiner; 

(d)  A  signed  statement  from  your 
vessel's  master,  chief  engineer,  or  the 
person  in  charge  describing  the  vessel's 
overall  condition,  level  of  maintenance, 
known  or  suspected  damage, 
underwater  body  cleanliness,  and  the 
anticipated  draft  of  the  vessel  at  the 
time  of  the  examination; 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake; 

(f)  A  detailed  plan  for  conducting  the 
hull  examination  in  accordance  with 
§§115.645  and  115.650,  which  must 
address  all  safety  concerns  related  to  the 
removal  of  sea  valves  during  the 
inspection; 

(g)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment;  and 

(h)  A  plan  for  the  annual  hull 
condition  assessment  which  must 
include,  at  a  minimum — 

(1)  An  evaluation  of  your  vessel's 
underwater  hull  including  all  through- 
hull  fittings  and  appurtenances;  and 

(2)  The  ultrasonic  test  results  of  the 
vessel's  hull,  focused  on  areas  that  may 
be  at  high  risk  due  to  corrosion. 

98.  Add  §115.635  to  read  as  follows: 

§  1 1 5,635    Preliminary  examination 
requirements. 

(a)  if  you  use  divers  to  examine  the 
underwater  hull  plating,  you  must 
arrange  to  have  a  preliminar\' 
examination  conducted  by  a  third-party 
examiner,  with  the  assistance  of 
qualified  divers.  The  purpose  of  the 
preliminary  examination  is  to  assess  the 
overall  condition  of  the  vessels  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination. 

(b)  If  you  use  an  underwater  ROV  to 
examine  your  vessel's  hull  plating,  a 
preliminary  examination  and  the 
participation  of  a  third-party  examiner 
will  not  be  necessary. 


99.  Add  §  115.640  to  read  as  follows: 

§115,640     Pre-Survey  meeting. 

(a)  \'ou  must  conduct  a  pre-survey 
meeting  to  discuss  the  details  of  the 
AHE  procedure  with  the  OCMI.  If  you 
use  divers  to  examine  the  underwater 
hull  plating,  the  third-party  exaniiner 
must  attend  the  meeting  and  you  must 
present  the  results  of  the  preliminary 
examination.  If  you  use  an  underwater 
ROV  to  examine  the  vessel's  hull 
plating,  then  the  ROV  operator  must 
attend  the  pre-survey  meeting  and 
address  the  underwater  ROV's  . 
capabilities  and  limitations  related  to 
your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner  or  operator  must 
request  this  meeting  in  writing  at  least 
30  days  in  advance  of  the  proposed 
examination  date, 

100.  Add  §115.645  to  read  as  follows: 

§115.645    AHE  Procedure. 

(a)  To  complete  the  underwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts,  rudders,  and  other 
hull  appurtenances; 

(2)  Measure  rudder  and  tailshaft 
bearing  clearances  and  examine  all  sea 
chests; 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 

(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  re^^uired  b\'  the  OCMI; 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination;  and 

(6)  Meet  the  requirements  in 
§115.650. 

(b)  A' marine  inspector  may  examine 
anv  other  areas  deemed  necessarv  bv  the 
OCMI. 

(c)  The  OCMI  may  require  you  to 
drydock  the  vessel  or  otherwise  take  it 
out  of  service  if  the  AHE  uncovers 
potential  problems  to  further  assess  the 
extent  of  the  damage  and  to  effect 
permanent  repairs. 

101.  Add  §115.650  to  read  as  follows: 

§  1 1 5,650    AHE  Program  options:  Divers  or 
underwater  ROV, 

To  complete  your  underwater  survey, 
vou  mav  use  divers  or  an  underwater 
ROV 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must — 

(1)  Locate  the  vessel  so  the  divers  can 
work  safely  under  the  vessel's  keel  and 
around  both  sides.  The  water  velocitv 
must  be  safe  for  dive  operations; 

(2)  Provide  permanent  hull  markings 
or  a  temporary  underwater  grid  system 
to  identifv  the  diver's  location  with 
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respect  to  the  hull,  within  one  foot  of 
accuracy; 

(3)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced: 

(4)  Take  a  representative  number  of 
plating  thickness  gaugings  along 
transverse  sections  at  the  bow,  stern, 
midship,  and  longitudinally  along  the 
wind  and  water  strake.  The  divers  must 
space  such  gaugings  at  a  minimum  of  3 
feet  apart; 

(5)  Ensure  the  third-pany  examiner 
observes  the  entire  underwater 
examination  process; 

(6)  Record  the  entire  underwater 
survey  with  audio  and  video  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third-party  examiner  are  recorded;  and 
(7)  Use  appropriate  equipment,  such  as 

a  clear  box.  if  underwater  visibility  is 
poor,  to  provide  the  camera  w^ith  a  clear 
view  of  the  hull 

(b)  You  may  use  an  underwater  R0\' 
to  conduct  the  underwater  sur\-ey  The 
underwater  ROV  operator,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  by  the  Commandant  (G-MOC). 
If  you  choose  this  option,  you  must — 

(1)  Locate  the  vessel  to  ensure  that  the 
underwater  ROV  can  operate  effectively 
under  the  vessel's  keel  and  around  both 
sides;  and 

(2)  Employ  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  RO\'  caiuiot  access 


jthf 


inable  to  evaluate. 


102.  Add  §  115.6,55  to  read  as  follows: 

§  1 1 5.655    Hull  examination  reports. 

(a)  If  you  use  divers  for  the 
examination  of  the  hull  plating,  you 
must  provide  the  OCMI  with  a  written 
hull  examination  report.  This  report 
must  include  thickness  gauging  results. 
bearing  clearances,  a  copy  of  the  audio 
and  video  recordings  and  any  other 
information  that  will  help  the  OCMI 
evaluate  your  vessel  for  a  dr\'dock 
extension.  The  third-partv  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents, 

(b)  If  you  use  an  underwater  ROV  for 
the  examination  of  the  hull  plating,  you 
must  provide  the  OCMI  with  a  report  in 
a  format  that  is  acceptable  to  the 
Commandant  (G— MOC).  per 

<^  115.650(b). 

(c)  The  Officer  in  Charge.  Marine 
Inspection  will  evaluate  the  hull 
examination  report  and  will  submit  it 
along  with  his  or  her  recommendations 
to  the  Commandant  (G—MOC)  for 
review.  If  approved  and  you  use  divers 
to  examine  the  hull  plating,  you  will 
receive  a  drydock  extension  of  up  to  30 


months.  If  approved  and  you  use  an 
undenvater  ROV  to  examine  the  hull 
plating,  you  will  receive  a  drydock 
extension  of  up  to  60  months  (5  years). 
103.  Add  §  115.660  to  read  as  follows: 

§  1 1 5.660    Continued  participation  In  the 
AHE  Program. 

Tn  continue  to  participate  in  the  AHE 
Program,  you  must  conduct  your  annual 
hull  condition  assessment  and  submit 
your  hull  condition  assessment  and 
pre\  entive  maintenance  reports  or 
checklists  on  an  annual  basis  to  the 
Officer  in  Charge,  Marine  Inspection. 
These  reports  or  checklists  must 
conform  to  the  plans  that  you  submitted 
in  your  application  under  §  115.630, 
which  the  OCMI  approved. 

§115.665    [Amended] 

104  In  newlv  redesignated  §115.665. 
m  paragraph  (a),  remove  "§  115.600" 
and  add.  in  its  place.  "§  115.605";  and 
m  paragraph  (c).  remove  the  words  '^a 
drydock  examination  or  internal 
structural  examination"  and  add,  in 
their  place,  the  words    a  dr\dock 
examination,  internal  structural 
examination,  an  underwater  survey,". 

§115.675    [Amended] 

105  In  newlv  redesignated  §115.675, 
remove  '§  115.600  "  and  add,  in  its 
place.  ■•§  115.605". 

§115.812    [Amended] 

106.  §  115.812(a),  remove  the  words  "; 
except  that,  they  must  be  inspected  once 
ever}-  3  years  instead  of  at  the  intervals 
in  §51.10  5(a),  (b).  and  (d)  of  this 
chapter". 

PART  125— GENERAL 

107.  The  authoritv  citation  for  part 
125  continues  to  read  as  follows: 

.\uthoritv:  46  U.S.C.  2103,  3306.  3307;  49 
U.S.C.  App,  1804;  49  CFR  1.46. 

§125.160    [Amended] 

108.  In  *5  125  160.  add,  in  alphabetical 
order,  the  definition  of  "anniversary 
date"  to  read  as  follows: 

§125.160    Definitions. 

***** 

Anniversan-  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 


PART  126— INSPECTION  AND 
CERTIFICATION 

109.  Revise  the  authority  citation  for 
part  126  to  read  as  follows: 

Authoritv:  46  U.S.C.  .^205,  3306,  3307;  33 
U.S.r:   1,321  (j):E.O.  11735,  38  FR  21243,  3 
CFR  1971-1975  Comp,,  p.  793:  49  CFR  1.46. 


§126.250     [Amended] 

110.  In  §  126.250,  in  the  section 
heading,  immediately  following  the 
word  "validity"  add  the  words  "for  a 
Certificate  of  Inspection";  and  in 
paragraph  (a),  remove  the  number  "2" 
and  add.  in  its  place,  the  number  "5". 

111.  Revise  §  126.420  to  read  as 
follows: 

§  126.420     Application  for  Certificate  of 
Inspection. 

"l  ou  must  submit  a  WTitten 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  current  certificate.  You  must 
use  Form  CG-3752,  Application  for 
hispection  of  U.S.  Vessel,  and  submit  it 
to  the  OCMI  at,  or  nearest  to,  the  port 
where  the  vessel  is  located.  When 
renewing  a  Certificate  of  Inspection,  you 
must  schedule  an  inspection  for 
certification  within  3  months  before  the 
expiration  date  of  the  current  Certificate 
of  Inspection. 

112.-115.  Revise  subpart  E  to  read  as 
follows: 

Subpart  E — Annual  Periodic,  and 
Alternative  Annual  Inspections 

Sec. 

126.510  Annual  and  periodic  inspections. 

126.520  Certificate  of  Inspection:  Conditions 

of  validity. 
126.530  Alternative  aruiual  inspection  for 

offshore  supply  vessels  less  than  400 

eross  tons  in  foreign  ports 

Subpart  E — Annual.  Periodic,  and 
Alternative  Annual  Inspections 

§  1 26.51 0    Annual  and  periodic 
inspections. 

[^)  Annual  inspection.  Your  vessel 
must  imdergo  an  annual  inspection 
within  3  months  before  or  after  each 
aimiversar>'  date,  except  as  required  in 
paragraph  (b)  of  this  section. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(2)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  126.430, 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
occiured  since  the  last  inspection.  If 
deficiencies  are  found  or  a  major  change 
to  the  vessel  has  occurred,  the  marine 
inspector  will  conduct  an  inspection 
more  detailed  in  scope  to  ensure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
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annual  inspection,  the  marine  inspector 
will  endorse  your  current  Certificate  of 
Inspection. 

(3)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  imprnvements  within  the  time 
period  specified  by  the  OCMI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  making  such  tests 
or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(b)  Periodic  inspection.  Your  vessel 
must  undergo  a  periodic  inspection 
within  3  months  before  or  after  the 
second  or  third  anniversary  of  the  date 
of  vour  vessel's  Certificate  of  Inspection. 
This  periodic  inspection  will  take  the 
place  of  an  annual  inspection. 

(1)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(2)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  126.430.  The  OCMI  will  insure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
periodic  inspection,  the  marine 
inspector  will  endorse  your  current 
Certificate  of  Inspection. 

(3)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OC^MI. 

(4)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

§  126.520    Certificate  of  Inspection: 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  vou  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §  126.510  (a) 
and  (b)  and  your  Certificate  of 
Inspection  must  be  endorsed. 

§  126.530  Alternative  annual  inspection  for 
offshore  supply  vessels  less  than  400  gross 
tons  in  foreign  ports. 

(a)  The  owner,  master  or  operator  of 
an  OSV  of  less  than  400  gross  tons  may 
request  authorization  to  conduct  an 
alternative  annual  inspection  in  place  of 
the  annual  inspection  described  in 
§  126..510(a)  of  this  subpart.  The  request 
must  go  to  the  cognizant  OCMI  assigned 
responsibility  for  inspections  in  the 
country  in  which  the  vessel  is  operating 
and  will  be  examined.  To  qualify'  for  the 
alternative  annual  examination,  the 


vessel  must  meet  the  following 
requirements: 

(1)  The  request  must  be  in  writing  and 
be  received  by  the  OCMI  not  later  than 
the  anniversary  date. 

(2)  The  vessel  is  likely  to  be 
continuously  employed  outside  of  the 
United  States  during  the  3  months 
before  and  after  each  anniversary'  date. 

(h)  In  determining  whether  to 
authorize  the  alternative  annual 
inspection,  the  OCMI  considers  the 
following: 

(1)  Information  contained  in  previous 
examination  reports  on  inspection  and 
drydock,  including  the  recommendation 
of  the  then  cognizant  OCMI  for 
participation  in  the  alternative 
midperiod  program  and  alternative 
annual  examination. 

(2)  The  nature,  number,  and  severity 
of  marine  casualties  or  accidents,  as 
defined  in  §4.03-1  of  this  chapter, 
involving  the  vessel  in  the  3  years 
preceding  the  request. 

(3)  The  nature,  number,  and  gravity  of 
any  outstanding  inspection 
requirements  for  the  vessel. 

(4)  The  owner's  or  operator's  history 
of  compliance  and  cooperation  in  such 
alternative  midperiod  examinations  and 
annual  inspections,  including: 

(i)  The  prompt  correction  of 
deficiencies. 

(ii)  The  reliability  of  previously 
submitted  reports  on  such  alternative 
midperiod  examinations  and  annual 
inspections. 

(iii)  The  reliability  of  representations 
that  the  vessel  would  be,  and  was, 
employed  outside  of  the  United  States 
during  the  3  months  before  and  after 
each  anniversary  date. 

(c)  This  OCMI  provides  the  applicant 
with  written  authorization,  if  any,  to 
proceed  with  the  alternative  annual 
inspection,  including,  when 
appropriate,  special  instructions 

(d)  "The  following  conditions  must  be 
met  for  the  alternative  annual 
inspection  to  be  accepted  instead  of  the 
annual  inspection  required  by  §  126.510 
of  this  subpart: 

(1)  The  alternative  annual  inspection 
must  occur  within  the  3  months  before 
or  after  each  anniversary  date. 

(2)  The  alternative  aimual  inspection 
must  be  of  the  scope  detailed  by 

§  126.510(a)  of  this  subchapter  and  must 
be  conducted  by  the  master,  owner  or 
operator  of  the  vessel,  or  by  a  designated 
representative  of  the  owner  or  operator. 

(3)  Upon  completion  of  the  alternative 
annual  inspection,  the  person  or 
persons  making  the  examination  must 
prepare  a  comprehensive  report 
describing  the  conditions  found.  This 
report  must  contain  sufficient  detail  to 
let  the  OCMI  determine  whether  the 


vessel  is  fit  for  the  service  and  route 
specified  on  the  Certificate  of 
Inspection.  This  report  must  include  all 
reports  and  receipts  documenting  the 
servicing  of  lifesaving  equipment  and 
any  photographs  or  sketches  necessary 
to  claiif\"  unusual  circumstances.  Each 
person  preparing  this  report  must  sign 
it  and  certif\'  that  the  information 
contained  therein  is  complete  and 
accurate. 

(4)  Unless  the  master  of  the  vessel 
participated  in  the  alternative  annual 
inspection  and  the  preparation  of  the 
comprehensive  report,  the  master  will 
review  the  report  for  completeness  and 
accuracy.  The  master  must  sign  the 
report  to  indicate  his  or  her  review  and 
validation  and  must  forward  it  to  the 
owner  or  operator  of  the  vessel. 

(5)  The  owner  or  operator  of  a  vessel 
examined  under  this  section  must 
review  and  submit  the  comprehensive 
report,  required  by  paragraph  (d)(3)  of 
this  section,  to  the  OCMI.  The  report 
must  reach  the  OCMI  before  the  first  day 
of  the  fifth  month  following  the 
anniversary  date.  The  forwarding  letter 
or  endorsement  must  be  certified  to  be 
true  and  must  contain  the  following 
information: 

(i)  That  the  person  or  persons  who 
made  the  alternative  annual  inspection 
acted  on  behalf  of  the  vessel's  owner  or 
operator. 

(ii)  That  the  report  was  reviewed  by 
the  owner  or  operator. 

(iii)  That  the  discrepancies  noted 
during  the  reinspection  have  been 
corrected,  or  will  be  within  a  stated 
time. 

(iv)  That  the  owner  or  operator  has 
sufficient  personal  knowledge  of 
conditions  aboard  the  vessel  at  the  time 
of  the  reinspection.  or  has  conducted 
inquires  necessary  to  justify'  forming  a 
belief  that  the  report  is  complete  and 
accurate. 

(e)  The  form  of  certification  required 
under  this  section,  for  the  alternative 
annual  inspection,  is  as  follows: 

1  certify  thai  to  the  best  of  my  knowledge 
and  belief  the  information  contained  in  the 
report  is  complete  and  accurate. 

(f)  Deficiencies  and  hazards 
discovered  during  the  alternative  annual 
inspection  conducted  pursuant  to  this 
section  must  be  corrected  or  eliminated, 
if  practical,  before  the  examination 
report  is  submitted  to  the  OCMI  in 
accordance  with  paragraph  (d)(5)  of  this 
section.  Deficiencies  and  hazards  that 
are  not  corrected  or  eliminated  by  the 
time  the  examination  report  is 
submitted  must  be  listed  in  the  report  as 
"outstanding."  Upon  receipt  of  an 
examination  report  indicating 
outstanding  deficiencies  or  hazards,  the 
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5  owner  or 


OCMI  must  inform  the  owner  or 

operator  in  writing  of  the  time  period 
within  which  to  correct  or  eliminate  the 
deficiencies  or  hazards  and  the  method 
for  establishing  that  the  corrections  have 
been  accomplished.  Where  a  deficiency 
or  hazard  remains  uncorrected  or 
uneliminated  after  the  expiration  of  the 
time  specified  for  correction  or 
elimination,  the  Officer  in  Charge, 
Marine  Inspection  must  initiate 
appropriate  enforcement  measures. 

(g)  Upon  receipt  of  the  report,  the 
OCMI  will  evaluate  it  and  determine  the 

following: 

(1)  Whether  the  cognizant  OCMI 
accepts  the  alternative  annual 
inspection  instead  of  the  annual 
inspection  required  bv  §  126. 510(a)  of 
this  subpart. 

(2)  Whether  the  vessel  is  in 
satisfactory  condition. 

(3)  Whether  the  vessel  continues  to  be 
reasonably  fit  for  its  intended  service 
and  route 

(h)  The  OCMI  may  require  further 
information  necessarv  for  the 
determinations  required  b\-  this  section. 
The  OCMI  will  inform  the  owner  or 
operator  in  writing  of  these 
determinations. 

(ij  If  the  OCMI.  m  compliance  with 
paragraph  (g)  of  this  section,  does  not 
accept  the  alternative  annual  inspection 
instead  of  the  annual  inspection 
required  by  §  126.510(a)  of  this  subpart, 
he  or  she  will  require  reinspection  of 
the  vessel  as  soon  as  practicable.  He  or 
she  will  inform  the  \essel  owner  or 
operator  in  writing  that  the  alternative 
examination  is  not  acceptable  and  that 
a  reinspection  is  necessar\-.  The  owner, 
master,  or  operator  must  make  the 
vessel  available  for  the  reinspection  at  a 
time  and  place  agreeable  to  this  OCMI. 

(j)  If  the  0(]MI  determines,  m 
accordance  with  paragraph  (g)  of  this 
section,  that  the  alternative  annual 
inspection  is  accepted  in  lieu  of  the 
annual  inspection  required  by 
i*  126.510(a)  of  this  subpart,  the  master 
must  complete  the  applicable  COI 
endorsement. 

PART  132— FIRE-PROTECTION 
EQUIPMENT 

116.  Revise  the  authority  citation  for 
part  132  to  read  as  follows; 

Authority:  46  U.S.C.  3306.  3307;  449  CFR 

1  4(1 

§132.350    [Amended] 

117.  In  §132.350(a)(2],  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 


PART  133— LIFESAVING  SYSTEMS 

118.  Revise  the  authority  citation  for 
part  133  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307;  449  CFR 

1.46. 

§133.45     [Amended] 

119.  In  §  133.45(b).  after  the  words 
"inspection  for  renewal  of  certification" 
add  the  words  "and  periodic 
inspection". 

PART  134— ADDED  PROVISIONS  FOR 
LIFTBOATS 

120.  Revise  the  authority  citation  for 
part  1 34  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3307;  49  CFR 

1.46. 

§134.120     [Amended] 

121.  In  §  134.120,  after  the  words 
"inspection  for  certification  '  add  the 
words  "and  periodic  inspection". 

PART  167— PUBLIC  NAUTICAL 
SCHOOL  SHIPS 

122.  Revise  the  authority  citation  for 
part  167  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  6101, 
8105:  E.O.  12234.  45  FR  58801,  3  CFR,  1980 
Comp..  p.  277;  49  CFR  1.46. 

123.  In  §  167.15-20,  designate  existing 
text  as  paragraph  (a)  and  add  paragraph 
(b)  to  read  as  follows- 


§167.15-20 
ships. 


Inspections  o<  nautical  schoot 


(b)  To  renew  a  Certificate  of 
Inspection,  you  must  submit  an 
application  at  least  30  days  before  the 
expiration  of  the  vessel's  current 
certificate. 

124.  Add  §  167.15-27(c)  to  read  as 
follows: 

§  167.15-27     Definitions  relating  to  hull 
examinations. 

***** 

(c)  Unden\-ater  survey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

125.  In  §  167.15-30,  revise  the  section 
heading  and  paragraphs  (a)  (1)  and  (2) 
to  read  as  follows: 

§167.15-30    Drydock  examination.  Internal 
structural  examination,  and  underwater 
survey  Intervals. 

(a)  *  *  * 

(1)  If  your  vessel  operates  in  saltwater, 
it  must  undergo  two  dr\dock 
e.xaminations  and  two  internal 
structural  examinations  within  any  5- 
year  period  unless  it  has  been  approved 
to  undergo  an  underwater  survey  under 


§  167.15-33,  No  more  than  3  years  may 
elapse  between  anv  two  examinations. 

(2)  If  your  vessef  operates  in  fresh 
water  at  least  6  months  of  the  12-month 
period  since  your  last  drydocking,  it 
must  undergo  a  dr>'  dock  and  internal 
structural  examination  at  intervals  not 
to  exceed  5  years  unless  it  has  been 
approved  to  undergo  an  underwater 
survey  under  §  167,15-33. 
***** 

126.  Add  §  167.15-33  to  read  as 

follows: 

§167.15-33     Underwater  survey. 

(a)  The  OCMI.  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age: 

(2)  A  steel  or  aluminum  hulled  vessel; 

(3)  Fitted  with  an  effective  hull 
protection  svstem;  and 

(4)  Described  in  §  167.15-30{a}(l)  or 
(2). 

fb)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  survey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

(1 )  The  procedure  for  carrying  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  survey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
du^uugh-hull  fillings  and  appuilenaiices; 

(5)  The  means  for  taking  shaft  bearing 
clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey;  and 

(7)  A  description  of  the  null 
protection  system. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  Commandant  (G-MOC),  may 
approve  an  underwater  survey  instead 
of  a  drydock  examination  at  alternating 
intervals.  You  must  submit  an 
application  for  an  underwater  survey  to 
the  OCMI  at  least  90  days  before  your 
vessel's  next  required  dr\'dock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)  (2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)  (1) 
through  (7)  of  this  section;  and 

(3)  During  the  vessel's  dr>'dock 
examination,  preceding  the  proposed 
underwater  survey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vessel  was  free  from 
appreciable  hull  deterioration. 
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(d)  After  this  dr\'dock  examination, 
!h«  (Dfficer  in  Charge,  Marine  Inspection 
submits  a  ror.ommendatinn  fur  future 
underwater  sur\'eys.  the  results  of  the 
hull  gauging,  and  the  results  of  the 
Coast  Guards'  dr\dock  examination 
results  to  the  Commandant  (G-MOC)  for 
review. 

§167.15-35    [Amended] 

127   In  k)  1B7  15-L^5.  in  paragraph(b). 
remove  the  words  "a  drydock 
examination  or  internal  structural 
examination"  and  add.  in  their  place, 
the  words  "a  drvdock  examination, 
internal  structural  examination, 
underwater  survey,";  and.  in  paragraph 
(c),  remove  the  words  "a  drv'dock 
examination  or  internal  structural 
examination"  and  add.  in  their  place, 
the  words  "a  drydock  examination, 
internal  structural  examination, 
underwater  survey,". 

PART  169— SAILING  SCHOOL 
VESSELS 

128.  Revise  the  authority  citation  for 
part  169  to  read  as  follows: 

.\ulhority:  .3.3  U.S.C.  l,321(j);  46  U.S.C. 
JJUt).  .l.iU-.  6101;  E.O.  11735,  38  FR  21243, 
3  CFR,  1971-1975  Comp..  p.  793;  49  CFR 
1.45.  1.46;  §  169.117  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

129.  In  §  169,107,  redesignate 
paragraphs  (a)  through  (y)  as  paragraphs 
(b)  through  (z),  respectively,  and  add 
new  paragraph  (a)  to  read  as  follows: 

§169.107    Definitions. 

(a)  Anruvprsar,'  date  means  the  day 
and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

***** 

130  In  S  169  205.  revise  section 
heading  and  paragraph  (d)  to  read  as 

follows: 

§  169.205     Obtaining  or  renewing  a 
Certificate  of  Inspection. 

*         «  •  *         * 

(d)  You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  Officer  in 
Charge.  Marine  Inspection.  To  renew  a 
Certificate  of  Inspection,  you  must 
submit  an  application  at  least  30  days 
before  the  expiration  of  the  vessel's 
current  certificate.  .Applications  are 
available  at  anv  U.S.  Coast  Guard 
Marine  .Safet\-  Office  or  Marine 
Inspection  Office.  When  renewing  a 
Certificate  of  Inspection,  you  must 
schedule  an  inspection  for  certification 
within  3  months  before  the  expiration 
(late  of  the  current  Certificate  of 
Inspection. 


131.  In  §  169.207.  revise  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  169.207    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a)  A  Certificate  of  Inspection  is  valid 
for  5  years. 
***** 

132.  Revise  §  169.225  to  read  as 
follows: 

§169.225     Annual  inspection. 

(a)  Your  vessel  must  undergo  an 
annual  inspection  within  3  months 
before  or  after  each  anniversary  date. 
except  as  specified  in  §  169.226, 

(b)  You  must  contact  the  cognizant 
Officer  in  Charge,  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required. 

(c)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification  as  specified  in  §  169.222 
but  in  less  detail  unless  the  cognizant 
marine  inspector  finds  deficiencies  or 
determines  that  a  major  change  has 
occurred  since  the  last  inspection.  If 
deficiencies  are  found  or  a  major  change 
to  the  vessel  has  occurred,  the  marine 
inspector  will  conduct  an  inspection 
more  detailed  in  scope  to  ensure  that 
the  vessel  is  in  satisfactory  condition 
and  fit  for  the  service  for  which  it  is 
intended.  If  your  vessel  passes  the 
armual  inspection,  the  marine  inspector 
will  endorse  your  current  Certificate  of 
Inspection. 

(d)  If  the  duuual  iuspecliun  reveals 
deficiencies  in  your  vessel  s 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge,  Marine  Inspection. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

133.  Add  §  169.226  to  read  as  follows: 

§169.226    Periodic  inspection. 

la)  Your  vessel  must  undergo  a 
periodic  inspection  within  3  months 
before  or  after  the  second  or  third 
anniversary  of  the  date  of  your  vessels 
Certificate  of  Inspection.  This  periodic 
inspection  will  take  the  place  of  an 
annual  inspection. 

(b)  You  must  contact  the  cognizant 
Officer  in  Charge,  Marine  Inspection  to 
schedule  an  inspection  at  a  time  and 
place  which  he  or  she  approves.  No 
written  application  is  required. 

(c)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 
inspection  for  certification,  as  specified 
in  §  169.222.  The  Officer  in  Charge, 


Marine  Inspection  will  insure  that  the 
vessel  is  in  satisfactor\'  condition  and  fit 
for  the  service  for  which  it  is  intended. 
If  your  vessel  passes  the  periodic 
inspection,  the  marine  inspector  will 
endorse  your  current  Certificate  of 
Inspection. 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  Officer  in 
Charge,  Marine  Inspection. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness, 

134.  Revise  §  169.227  to  read  as 
follows: 

§  1 69.227    Certificate  of  Inspection : 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §§  169.225  and 
169,226  respectively  and  your 
Certificate  of  Inspection  must  be 
endorsed, 

135.  In  §  169.229,  revise  the  section 
heading  and  paragraphs  (a)(1)  and  (2)  to 
read  as  follows: 

§  1 69.229    Drydock  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  *   *   * 

(1 )  If  your  vessel  operates  in  saltwater, 
it  must  undergo  two  drydock 
examinations  and  two  internal 
structural  examinations  within  any  5- 
year  period  unless  it  has  been  approved 
to  undergo  an  underwater  siuvey  under 
§  167,15-33,  No  more  than  3  years  may 
elapse  between  anv  two  examinations. 

(2)  If  your  vessel  operates  in  fresh 
water  at  least  6  months  of  the  1 2-month 
period  since  your  last  drydocking,  it 
must  undergo  a  dry  dock  and  internal 
structural  examination  at  inter\'als  not 
to  exceed  5  years  unless  it  has  been 
approved  to  undergo  an  underwater 
survey  under  §  167.15-33. 
***** 

136.  Add  §  169.230  to  read  as  follows: 

§  1 69.230    Underwater  survey. 

(a)  The  Officer  in  Charge.  Marine 
Inspection,  on  a  case-by-case  basis,  may 
approve  an  underwater  survey  instead 
of  a  drydock  examination  at  alternating 
intervals  if  your  vessel  is — 

(1)  A  steel  or  aluminum  hulled  vessel; 

(2)  Less  than  15  years  of  age; 

(3)  Fitted  with  an  effective  hull 
protection  svstem;  and 

(4)  Listed  "in  §  169.229(a)(1)  or  (2). 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
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an  underwater  siir\ey  to  the  Officer  in 
Charge.  Marine  Inspection  at  least  90 
days  before  your  vessel's  next  required 
drydock  examination.  The  application 
must  include — 

(1)  The  procedure  for  canying  out  the 
underwater  surv^ey: 

(2)  The  time  and  place  of  the 
underwater  survey: 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull: 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances: 

(5)  The  means  for  taking  shaft  bearing 
clearances: 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  suney;  and 

(7)  A  description  of  the  hull 
protection  system, 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  Commandant  {G-MOCj,  on  a 
case-by-case  basis,  may  approve  an 
underwater  survey  instead  of  a  drydock 
examination  at  alternating  intenals. 
You  must  submit  an  application  for  an 
underwater  sur\ey  to  the  Officer  in 
Charge.  Marine  Inspection  at  least  90 
days  before  your  vessel's  next  required 
drvdock  examination,  '^'ou  may  be 
allowed  this  option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2)  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)(1)  through 
(7)  of  this  section:  and 

[Sj  During  the  vessel  s  drydock 
examination,  preceding  the  proposed 
underwater  survey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vesst4  was  free  from 
appreciable  hull  deterioration. 

(d)  After  this  drydock  examination, 
the  Officer  in  Charge.  Marine  Inspection 
submits  a  recommendation  for  future 
underwater  surveys,  the  results  of  the 
hull  gauging,  and  the  results  of  the 
Coast  Guards'  drydock  examination 
results  to  the  Commandant  (G-MOC 
review. 

137.  Add  §  169.231(c)  to  read  as 
follows: 

§  169.231     Definitions  relating  to  hull 
examinations. 

***** 

(c)  I'ndenvater  sunw  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  \essel  is 
afloat. 

§169.233    [Amended] 

138.  In  §  169.233,  in  paragraph(b). 
remove  the  words  "a  dn,dock 
examination  or  internal  structural 


for 


examination    and  add,  in  their  place, 
the  words    a  drydock  examination, 
internal  structural  examination, 
underwater  survey.":  and,  in  paragraph 
(c),  remove  the  words  "a  drv'dock 
examination  or  internal  structural 
examination"  and  add,  in  their  place, 
the  words  "a  drydock  examination, 
internal  structural  examination, 
underwater  survey,". 

§169.239     [Amended] 

139.  In  §  169.239.  after  the  words 
"inspection  for  certification  "  add  the 
words  "and  periodic  inspection". 

140.  Revise  §  169.241(a)  introductory 
text  to  read  as  follows: 

§169.241     Machinery. 

(a)  At  each  inspection  for  certification 
and  periodic  inspection,  the  marine 
inspector  will  examine  and  test  the 
following  items  to  the  extent  necessarv, 
to  determine  that  thev  are  in  proper 
operating  condition  and  fit  for  the 
service  for  which  they  are  intended: 
*         ♦         +         *         * 

141.  Revise  the  introductory  text  in 
*5 169.243  to  read  as  follows: 

§169.243    Electrical. 

At  each  inspection  for  certification 
and  periodic  inspection,  the  marine 
inspector  will  examine  and  test  the 
following  items  to  the  extent  necessary, 
to  determine  that  they  are  in  proper 
operating  condition,  in  safe  electrical 
condition,  and  fit  for  the  service  for 
which  thev  are  intended: 

*  *  ♦  ♦  * 

142.  Revise  the  introductory  text  in 
§  169.245  to  read  as  follows: 

§169.245    Llfesaving  equipment. 

.•\t  each  inspection  for  certification 
and  periodic  inspection  the  following 
tests  and  inspections  of  lifesaving 
equipment  will  be  conducted: 


§169.247    [Amended] 

143.  in  «!  169.2471a),  after  the  words 
inspection  for  certification"  add  the 
words  "and  [)eriodi(  inspection". 

§169.251     [Amended] 

144   In  «!  169.251.  after  the  words 
"inspection  for  certification  "  add  the 
words  "and  periodic  inspection". 

§169.253    [Amended] 

145.  In  ^  169.253(a).  after  the  words 
"inspection  for  certification    add  the 
words    and  periodic  inspection". 

§169.255     [Amended] 

146.  In  *?  169.255,  after  the  words 
"inspection  for  certification"  remove 

the  words  "and  reinspection  "  and,  in 


their  place,  add  the  words  ",  periodic 
inspection,  and  annual  inspection". 

§169  257    [Amended] 

147.  In  §  169.257(a)  and  (b),  after  the 
words  "inspection  for  certification" 
remove  the  word  "reinspection"  and,  in 
its  place,  add  the  words  "periodic 
inspection,  annual  inspection,", 

PART  175— GENERAL  PROVISIONS 

148.  Revise  the  authority  citation  for 
part  175  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3205,  3306, 
3307.  3703;  49  U.S.C.  App.  1804:  49  CFR 
1.45,  1.46:  175.900  also  issued  under 
authority  of  44  U.S.C.  3507. 

149.  In  §  175.400,  add.  in  alphabetical 
order,  the  definition  for  "anniversary 
date"  to  read  as  follows: 

§  175.400     Definition  of  terms  used  m  this 

subchapter. 

•  »  »  *  * 

Anniversary'  date  means  the  day  and 
the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection, 


''ART  176— INSPECTION  AND 
CERTIFICATION 

150.  Revise  the  authority  citation  for 
part  176  to  read  as  follows: 

Authoritv:  33  U.S.C.  1321{j):  46  U.S.C. 
2103,  3205.  3306,  3307:  49  U.S.C.  App.  1804; 
E.G.  11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743:  E.G.  12234,  45  FR  58801,  3 
CFR,  1980  Comp..  p.  277:  49  CFR  1.46. 

151.  Revise  §  176.107  to  read  as 
follows: 

§176.107    Period  of  validity  for  a  Certificate 
of  Inspection. 

(a,  A  Certificate  of  Inspection  is  valid 
for  1  year  for  vessels  carrying  more  than 
12  passengers  on  international  voyages. 

(d)  a  Certificate  of  Inspection  is  valid 
for  5  years  for  all  other  vessels. 

(c)  a  Certificate  of  Inspection  may  be 
suspended  and  withdravkrn  or  revoked 
by  the  cognizant  OCMI  at  any  time  for 
noncompliance  with  the  requirements 
of  this  subchapter. 

152.  In  §  176.404,  redesignate  the 
existing  text  as  paragraph  (a)  and  add 
paragraph  (b)  to  read  as  follows: 

§  176.404    Subsequent  inspections  for 
certification. 

*  Ik  *  *  * 

(b)  You  must  submit  your  written 
application  for  renewal  of  a  Certificate 
of  Inspection  to  the  OCMI  at  least  30 
days  prior  to  the  expiration  date  of  the 
Certificate  of  Inspection,  as  required  in 
§176.105  of  this  part. 

153.  Revise  §  176.500  to  read  as 
follows: 
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§176.500     When  required. 

(a)  Vessels  carrying  mcire  than  12 
passengers  on  international  voyages 
must  undergo  an  inspection  for 
certification  each  vear  as  specified  in 
§176.404. 

(b)  All  other  vessels  must  undergo  an 
inspection  for  certification  as  specified 
in  §  176.404  undergo  an  annual 
inspection  as  specified  in  paragraph 
(b)(1)  of  this  section. 

(1)  Annual  inspection.  Your  vessel 
must  undergo  an  annual  inspection 
within  the  3  months  before  or  after  each 
anniversary  date. 

(i)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(ii)  The  scope  of  the  annual 
inspection  is  the  same  as  the  inspection 
for  certification  but  in  less  detail  unless 
the  cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 
a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensure  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  your 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  your 
current  Certificate  of  Inspection. 

(iii)  If  the  annual  inspection  reveals 
deficiencies  in  your  vessel's 
maintenanre  ynn  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  by  the  OCMI 

(iv)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

(2)  [Reserved] 

154.  Revise  §  176.502  to  read  as 
follows: 

§  176.502    Certificate  of  Inspection: 
Conditions  of  vaildity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  inspection  within  the  periods 
specified  in  §  176.500fb)(l)  and  your 
Certificate  of  Inspection  must  be 
endorsed. 

§  1 76.600    [Redesignated  as  §  1 76.605] 

155   Redesignate  §  176.600  as 
§  176.605  and  add  new  §  176.600  to  read 
as  follows: 

§  176.600    Definitions  relating  to  hull 
examinations. 

As  used  in  this  part — 
Dndock  examination  means  hauling 
out  d  vessel  or  placing  a  vessel  in  a 


drydock  or  slipway  for  an  examination 
of  all  accessible  parts  of  the  vessel's 
underwater  body  and  all  through-hull 
fittings  and  appurtenances. 

Internal  structural  examination 
means  an  examination  of  the  vessel 
while  afloat  or  in  drydock  and  consists 
of  a  complete  examination  of  the 
vessel's  main  strength  members, 
including  the  major  internal  framing, 
the  hull  plating,  voids,  and  ballast 
tanks,  but  not  including  cargo  or  fuel  oil 
tanks. 

Underwater  survey  means  the 
examination  of  the  vessel's  underwater 
hull  including  all  through-hull  fittings 
and  appurtenances,  while  the  vessel  is 
afloat. 

156.  In  newly  redesignated 
§176.605— 

a.  Revise  the  section  heading; 

b.  Revise  paragraph  (a); 

c.  Revise  the  first  sentence  of 
paragraph  (b);  and 

d.  Revise  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

§  1 76.605     Drydocl(  examination,  internal 
structural  examination,  and  underwater 
survey  intervals. 

(a)  The  owner  or  managing  operator 
shall  make  a  vessel  available  for 
drydock  examinations,  internal 
structural  examinations,  and 
underwater  surveys  required  by  this 
section. 

(b)  If  your  vessel  is  operated  on 
international  voyages  subject  to  SOLAS 
requirements,  it  must  undergo  a 
drydock  examination  once  every  12 
months  unless  it  has  been  approved  to 
undergo  an  underwater  survev  per 
§176.615.  *   *    * 

(c)  If  your  vessel  is  not  operated  on 
international  voyages  and  does  not  meet 
the  conditions  in  paragraph  (d)  of  this 
section,  it  must  undergo  a  drydock  and 
internal  structural  examination  as 
follows  unless  it  has  been  approved  to 
undergo  an  underwater  survey  per 
§176.615: 


§176.610    [Amended] 

157.  In  §  176.610,  remove  "§176.600" 
wherever  it  appears  and  add,  in  its 
place,  "§176.605  ". 

§§176.612,  176.530,  and  176.670 
[Redesignated  as  §§176.665, 176.670,  and 
176.675] 

158.  Redesignate  §§  176.612.  176.630. 
and  176.670  as  §§176.665,  176.670,  and 
176.675,  respectively. 

159.  Add  §  176.615  to  read  as  follows: 

§  1 76.61 5    Underwater  Survey. 

(a)  The  OCMI,  may  approve  an 
underwater  survey  instead  of  a  drydock 


examination  at  alternating  intervals  if 
your  vessel  is — 

(1)  Less  than  15  years  of  age: 

(2)  A  steel  or  aluminum  hulled  vessel: 

(3)  Fitted  with  an  effective  hull 
protection  svstem;  and 

(4)  Described  in  §  176.605  (b)  or  (c). 

(b)  For  vessels  less  than  15  years  of 
age,  you  must  submit  an  application  for 
an  underwater  sur\ey  to  the  OCMI  at 
least  90  days  before  your  vessel's  next 
required  drydock  examination.  The 
application  must  include — 

( 1 )  The  procedure  for  carrying  out  the 
underwater  survey; 

(2)  The  time  and  place  of  the 
underwater  sun.'ey; 

(3)  The  method  used  to  accurately 
determine  the  diver's  or  remotely 
operated  vehicle's  (ROV)  location 
relative  to  the  hull; 

(4)  The  means  for  examining  all 
through-hull  fittings  and  appurtenances; 

(5)  The  means  for  taking  shaft  bearing 
clearances; 

(6)  The  condition  of  the  vessel, 
including  the  anticipated  draft  of  the 
vessel  at  the  time  of  survey;  and 

(7)  A  description  of  the  hull 
protection  system. 

(c)  If  your  vessel  is  15  years  old  or 
older,  the  Commandant  (G-MOC),  may 
approve  an  underwater  survey  instead 
of  a  drydock  examination  at  alternating 
intervals.  You  must  submit  an 
application  for  an  underwater  survey  to 
the  OCMI  at  least  90  days  before  your 
vessel's  next  required  drydock 
examination.  You  may  be  allowed  this 
option  if — 

(1)  The  vessel  is  qualified  under 
paragraphs  (a)(2}  through  (4)  of  this 
section; 

(2)  Your  application  includes  the 
information  in  paragraphs  (b)  (1) 
through  (7)  of  this  section;  and 

(3)  During  the  vessel's  drydock 
examination,  preceding  the  proposed 
underwater  survey,  a  complete  set  of 
hull  gaugings  was  taken  and  they 
indicated  that  the  vessel  was  free  from 
appreciable  hull  deterioration. 

(d)  After  this  drydock  examination, 
the  Officer  in  Charge,  Marine  Inspection 
submits  a  recommendation  for  future 
underwater  surveys,  the  results  of  the 
hull  gauging,  and  the  results  of  the 
Coast  Guards'  drydock  examination 
results  to  the  Commandant  (G-MOC)  for 
review. 

160.  Add  §  176.620  to  read  as  follows: 

§  1 76.620  Description  of  the  Alternate  Hull 
Examination  Program  for  certain  passenger 
vessels. 

The  Alternate  Hull  Examination 
(AHE)  Program  provides  you  with  an 
alternative  to  drydock  examination  by 
allowing  your  vessel's  hull  to  be 
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i  as  follows: 

Uternate  Hull 
lin  passenger 


examined  while  it  remains  afloat.  This 
program  has  four  steps:  the  application 
process,  the  preliminary  examination, 
the  pre-survey  meeting,  and  the  hull 
examination.  Once  you  complete  these 
steps,  the  OCM\  may  recommend  that 
the  Commandant  (G-MOC)  extend  the 
interval  between  your  drvdock 
examination  dates  (drydock  extension). 
If  divers  are  exclusively  used  for  the 
underwater  survey  portion  of  the 
examination  process,  you  may  receive 
an  extension  of  up  to  30  months.  If  an 
underwater  ROV  is  used,  vou  may 
receive  an  extension  of  up  to  60  months 
(5  years).  At  the  end  of  this  extension 
period,  you  may  apply  for  additional 
drydock  extensions  under  the  AHE 
Program, 

161.  Add  §  176.625  to  read  as  follows: 

§  176.625     Eligibility  requirements  for  the 
AHE  Program  for  certain  passenger 
vessels. 

(a)  Your  vessel  may  be  eligible  for  the 
AHE  Program  if — 

(1)  It  is  constructed  of  steel  or 
aluminum; 

(2)  It  has  an  effective  hull  protection 
system; 

(3)  It  has  operated  exclusively  in  fresh 
water  since  its  last  drv'dock 
examination: 

(4)  It  operates  in  rivers  or  protected 
lakes;  and 

(5)  It  operates  exclusively  in  shallow- 
water  or  within  0,5  nautical  miles  from 
shore, 

fb)  In  addition  to  the  requirements  in 
paragraph  (a),  the  UCMl  will  evaluate 
the  following  information  when 
determining  your  vessel's  eligibility  for 
the  AHE  Program: 

(1)  The  overall  condition  of  the  vessel, 
based  on  its  inspection  histor>'. 

(2)  The  vessel's  history  of  hull 
casualties  and  hull-related  deficiencies, 

(3)  The  AHE  Program  application,  as 
described  in  §  176.630, 

162,  Add  §  176,630  to  read  as  follows: 

§  176.630    The  AHE  Program  application. 

If  your  vessel  meets  the  eligibility 
criteria  in  §  176,625.  you  may  apply  to 
the  .AHE  Program,  You  must  submit  an 
application  at  least  90  days  before  the 
requested  hull  examination  date  to  the 
OCMI  who  will  oversee  the  sur\'ey.  The 
application  must  include — 

(a)  The  proposed  time  and  place  for 
conducting  the  hull  examination; 

fb)  The  name  of  the  participating 
diving  contractor  or  underwater  ROV 
company  which  must  be  accepted  bv 
the  Commandant  (G-MOC)  under 
§176.650; 

(c)  The  name  and  qualifications  of  the 
third-party  examiner,  if  applicable.  This 
person  must  be  familiar  with  the 


inspection  procedures  and  his  or  her 
responsibilities  under  this  program.  The 
OCMI  has  the  discretionar\-  authority  to 
accept  or  deny  use  of  a  particular  third- 
party  examiner: 

(d)  A  signed  statement  from  your 
vessel's  master,  chief  engineer,  or  the 
person  in  charge  describing  the  vessel's 
overall  condition,  level  of  maintenance, 
known  or  suspected  damage, 
underwater  body  cleanliness,  and  the 
anticipated  draft  of  the  vessel  at  the 
time  of  the  exammation: 

(e)  Plans  or  drawings  that  illustrate 
the  external  details  of  the  hull  below  the 
sheer  strake; 

(f)  A  detailed  plan  for  conducting  the 
hull  exammation  in  accordance  with 
§§  176,645  and  176,650.  which  must 
address  all  safety  concerns  related  to  the 
removal  of  sea  valves  during  the 
inspection; 

tg)  A  preventative  maintenance  plan 
for  your  vessel's  hull,  its  related  systems 
and  equipment;  and 

fhl  A  plan  for  the  annual  hull 
condition  assessment  which  must 
include,  at  a  minimum — 

(1 )  An  evaluation  of  your  vessel's 
underwater  hull  including  all  through- 
hull  fittings  and  appurtenances;  and 

(2)  The  ultrasonic  test  results  of  the 
vessel's  hull,  focused  on  areas  that  may 
be  at  high  risk  due  to  corrosion, 

163,  Add  §  1 76,635  to  read  as  follows: 

§  176.635    Preliminary  examination 
requirements. 

(a)  If  you  use  divers  to  examine  the 
underwater  hull  plating,  you  must 
arrange  to  have  a  preliminar\ 
examination  conducted  by  a  third-party 
examiner,  with  the  assistance  of 
qualified  divers.  The  purpose  of  the 
preliminar\'  examination  is  to  assess  the 
overall  condition  of  the  vessel's  hull 
and  identify  any  specific  concerns  to  be 
addressed  during  the  underwater  hull 
examination, 

(b)  If  you  use  an  underwater  ROV  to 
examine  your  vessel's  hull  plating,  a 
preliminarv'  examination  and  the 
participation  of  a  third-party  examiner 
will  not  be  necessary- 

164,  Add  §  176,640  to  read  as  follows: 

§176.640    Pre-Survey  meeting. 

(a)  You  must  conduct  a  pre-survey 
meeting  to  discuss  the  dptails  of  the 
AHE  procedure  with  the  OCMI  If  you 
use  divers  to  examine  the  underwater 
hull  plating,  the  third-partv  examiner 
must  attend  the  meeting  and  vou  must 
present  the  results  of  the  preliminarv 
examination.  If  you  use  an  underwater 
ROV  to  examine  the  vessel's  hull 
plating,  then  the  R0\'  operator  must 
attend  the  pre-survey  meeting  and 
address  the  underwater  ROV's 


capabilities  and  limitations  related  to 
your  vessel's  hull  design  and 
configuration. 

(b)  A  vessel  owner  or  operator  must 
request  this  meeting  in  writing  at  least 
30  days  in  advance  of  the  proposed 
examination  date. 

165.  Add  §  176.645  to  read  as  follows: 

§176.645     AHE  Procedure. 

[a]  To  complete  the  underwater 
survey  you  must — 

(1)  Perform  a  general  examination  of 
the  underwater  hull  plating  and  a 
detailed  examination  of  all  hull  welds, 
propellers,  tailshafts.  rudders,  and  other 
hull  appurtenances; 

(2)  Measure  rudder  and  tailshaft 
bearing  clearances  and  examine  all  sea 
chests; 

(3)  Remove  and  inspect  all  sea  valves 
in  the  presence  of  a  marine  inspector; 

(4)  Remove  all  passengers  from  the 
vessel  when  the  sea  valves  are  being 
examined,  if  required  by  the  OCMI; 

(5)  Allow  access  to  all  internal  areas 
of  the  hull  for  examination;  and 

(6)  Meet  the  requirements  in 
§176.650. 

fb)  A  marine  inspector  may  examine 
anv  other  areas  deemed  necessary  bv  the 
OCMI 

(c)  The  OCMI  may  require  you  to 
drydock  the  vessel  or  otherwise  take  if 
out  of  service  if  the  AHE  uncovers 
potential  problems  to  further  assess  the 
ex-tent  of  the  damage  and  to  effect 
permanent  repairs. 

166.  Add  §  1 76,650  to  read  as  follows: 

§  176.650    AHE  Program  options:  Divers  or 
underwater  ROV. 

To  complete  your  underwater  survey, 
vou  mav  use  divers  or  an  underwater 
ROV. 

(a)  If  you  use  divers  to  conduct  the 
underwater  survey,  you  must — 

(1)  Locate  the  vessel  so  the  divers  can 
w-ork  safely  under  the  vessel's  keel  and 
around  both  sides.  The  water  velocity 
must  be  safe  for  dive  operations; 

(2)  Provide  permanent  hull  markings 
or  a  temporary  underwater  grid  system 
to  identify  the  diver's  location  with 
respect  to  the  hull,  within  one  foot  of 
accuracy; 

(3)  Take  ultrasonic  thickness  gaugings 
at  a  minimum  of  5  points  on  each  plate, 
evenly  spaced; 

(4)  Take  a  representative  number  of 
plating  thickness  gaugings  along 
transverse  sections  at  the  bow,  stem, 
midship,  and  longitudinally  along  the 
wind  and  water  strake.  The  divers  must 
space  such  gaugings  at  a  minimum  of  3 
feet  apart; 

(5)  Ensure  the  third-party  examiner 
observes  the  entire  underwater 
examination  process; 
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(6)  Record  the  entire  underwater 
survey  with  audio  and  video  recording 
equipment  and  ensure  that 
communications  between  divers  and  the 
third-party  examiner  are  recorded;  and 

(7)  Use  appropriate  equipment,  such 
as  a  clear  box.  if  underwater  visibility  is 
poor,  to  provide  the  camera  with  a  clear 
view  of  the  hull. 

(b)  You  may  use  an  underwater  ROV 
to  conduct  the  underwater  survey.  The 
underwater  ROV  operator,  survey 
process  and  equipment,  quality 
assurance  methods,  and  the  content  and 
format  of  the  survey  report  must  be 
accepted  bv  the  Commandant  (G-MOC). 
If  vou  choose  this  option,  you  must — 

(1)  Locate  the  vessel  to  ensure  that  the 
underwater  ROV  can  operate  effectively 
under  the  vessel's  keel  and  around  both 
sides;  and 

(2)  Employ  divers  to  examine  any 
sections  of  the  hull  and  appurtenances 
that  the  underwater  ROV  cannot  access 
or  IS  otherwise  unable  to  evaluate. 

167  Add  ^  176.655  to  read  as  follows: 

§  176.655    Hull  examination  reports. 

(a)  If  vou  use  divers  for  the 
examination  of  the  hull  plating,  you 
must  provide  the  OCMI  with  a  written 
hull  examination  report  This  report 
must  include  thickness  gauging  results, 
bearing  clearances,  a  copv  of  the  audio 
and  video  recordings  and  anv  other 
information  that  will  help  the  OCMI 
evaluate  your  vessel  for  a  drydock 
extension.  The  third-party  examiner 
must  sign  the  report  and  confirm  the 
validity  of  its  contents 

(b)  If  you  use  an  underwater  ROV  for 
the  examination  of  the  hull  plating,  you 
must  provide  the  OCMI  with  a  report  in 
a  format  that  is  acceptable  to  the 
Commandant  (G-MOC),  per 

«» 176.fi50(b). 

(c)  The  OCMI  will  evaluate  the  hull 
examination  report  and  will  submit  it 
akmg  with  his  or  her  recommendations 
to  the  Commandant  (Cr-MOC)  for 
review.  If  approved  and  you  use  divers 
to  examine  th(^  hull  plating,  you  will 
receive  a  drvdock  extension  of  up  to  30 
months.  If  approved  and  you  use  an 
underwater  ROV  to  examine  the  hull 
plating,  vou  will  receive  a  drvdock 
extension  of  up  to  60  months  (5  years). 

168.  Add  S}  176.660  to  read  as  follows- 

§  176.660    Continued  participation  in  the 
AHE  Program. 

To  continue  to  participate  in  the  AHE 
Program,  you  must  conduct  your  annual 
hull  condition  assessment  and  submit 
vour  hull  condition  assessment  and 
preventive  maintenance  reports  or 
checklists  on  an  annual  basis  to  the 
OCMI,  These  reports  or  checklists  must 
conform  to  the  plans  ihat  you  submitted 


in  your  application  under  §  176.830, 
which  the  OCMI  approved. 

§176.565     [Amended] 

169.  In  newly  redesignated  §  176.665, 
in  paragraph  (a),  remove  '§  176.600  " 
and  add,  in  its  place,  "§  176.605  ";  and, 
in  paragraph  (c),  remove  the  words  "a 
drydock  examination  or  internal 
structural  examination"  and  add,  in 
their  place,  the  words  "a  drydock 
examination,  internal  structural 
examination,  an  underwater  survey,". 

§176.675    [Amended] 

170.  In  newly  redesignated§  176.675. 
remove  "§176.600"  and  add,  in  its 
place.  "§176.605" 

§176.812    [Amended] 

171.  §176.812,  in  paragraph  (a). 
remove  the  words  ";  except  that,  they 
must  be  inspected  once  every^  3  years 
instead  of  at  the  intervals  in  §  61.10- 
5(a),  (b),  and  (d)  of  this  chapter";  and, 
in  paragraph  fb),  remove  the  number 
"§  61.10"  and  add,  in  its  place,  the 
number  "§61.05". 

PART  188— GENERAL  PROVISIONS 

172.  Revise  the  authority  citation  for 
part  188  to  read  as  follows; 

Authority:  46  U.S.C.  2113,  3306.  3307;  49 
U.S.C.  App.  5103.  5106;  E.O.  12234.  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277;  49  CFR 
1.46. 

§188,10    [Redesignated  as  §188.10-2] 

173.  Redesignate  !?  188,10-1  as 
§  188.10-2  and  add  new  §  188,10-1  to 
read  as  follows: 

§188,10-1     Anniversary  date. 

The  terra  aiuuversary  date  means  the 
day  and  the  month  of  each  year,  which 
corresponds  to  the  date  of  expiration  of 
the  Certificate  of  Inspection. 

PART  189— INSPECTION  AND 
CERTIFICATION 

174.  Revise  the  authority  citation  for 
part  189  to  read  as  follows; 

Authority:  33  U.S.C.  1321()):  46  U.S.C. 
2113,  3306.  3307;  E.O.  12234.  45  FR  58801, 
3  CFR,  1980  Comp.,  p.  277;  E.O.  12777,  56 
FR  54757,  3  CFR,  1991  Comp.,  p.  351;  49  CFR 
1.46. 

§189.01-10    [Amended] 

175.  In  §189. 01-10— 

a.  In  the  section  heading,  immediately 
following  the  word  "validitv"  add  the 
words  "for  a  Certificate  of  Inspection"; 

b.  In  paragraph  (a),  remove  the  first 
sentence  and  add,  in  its  place,  the 
sentence  "A  Certificate  of  Inspection  is 
valid  for  5  years";  and 

c.  In  paragraph  (cK2),  remove  the 
words  "in  no  case  to  exceed  2  years" 


and  add,  in  their  place,  the  words  "not 
to  exceed  5  years". 

176.  Revise  §  189.25-5  to  read  as 
follows: 

§  189.25-5    Application  for  a  Certificate  of 
Inspection. 

You  must  submit  a  written 
application  for  an  inspection  for 
certification  to  the  cognizant  OCMI.  To 
renew  a  Certificate  of  Inspection,  you 
must  submit  an  application  at  least  30 
days  before  the  expiration  of  the  tank 
vessel's  current  certificate.  You  must 
use  Form  CG-3752.  Application  for 
Inspection  of  U.S.  Vessel,  and  submit  it 
to  the  OCMI  at,  or  nearest  to,  the  port 
where  the  vessel  is  located.  When 
renewing  a  Certificate  of  Inspection,  you 
must  schedule  an  inspection  for 
certification  within  3  months  before  the 
expiration  date  of  the  current  Certificate 
of  Inspection. 

§  1 89.25-20    [Amended] 

177,  In  §  189,25-20(a).  in  the  first 
sentence,  remove  the  words  'inspection 
for  certification  and"  add.  in  their  place, 
the  words  "inspection  for  certification, 
periodic  inspection,  and";  and,  in  the 
last  sentence,  immediately  following  the 
words  "inspection  for  certification"  add 
the  words  "and  periodic  inspection". 

§  1 89.25-25    [Amended] 

178,  In  §  189.25-25(a),  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection", 

§  1 89.25-38    [Amended] 

179,  In  §  189,25-38.  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection  ", 

§189.25-40    [Amended] 

180,  In  §  189.25-40,  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection  ", 

§  1 89.25-45    [Amended] 

181,  In  §  189,25-45(a).  after  the  words 
"inspection  for  certification"  add  the 
words  "and  periodic  inspection". 

§  1 89.25-47    [Amended] 

182,  In  §  189,25-47(a)  and  (b).  after 
the  words  "inspection  for  certification." 
add  the  words  "and  periodic 
inspection,", 

183.-187,  Subpart  189.27  is  revised  to 
read  as  follows: 

Subpart  189.27— Annual  and  Periodic 
Inspections 

§189.27-1     Annual  inspection. 

Sec. 

189,27-1     .\nnual  inspection. 
189.27-,=)     Periodic  inspection. 
189-27-10    Certificate  of  Inspection: 
Conditions  of  validity. 
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189.60-15    Cargo  Ship  Safety  Radio 
Certificate. 

Subpart  189.27— Annual  and  Periodic 
inspections 

§189.27-1     Annual  inspection. 

(a)  Your  vessel  must  undergo  an 
annual  inspection  within  the  3  months 
before  or  after  each  anniversary  date, 
except  as  specified  in  §  189.27-5. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

(c)  The  scope  of  the  annual  inspection 
is  the  same  as  the  inspection  for 
certification,  as  specified  in  §  189.25- 
10.  but  in  less  detail  unless  the 
cognizant  marine  inspector  finds 
deficiencies  or  determines  that  a  major 
change  has  occurred  since  the  last 
inspection.  If  deficiencies  are  found  or 

a  major  change  to  the  vessel  has 
occurred,  the  marine  inspector  will 
conduct  an  inspection  more  detailed  in 
scope  to  ensure  that  the  vessel  is  in 
satisfactory  condition  and  fit  for  the 
service  for  which  it  is  intended.  If  vour 
vessel  passes  the  annual  inspection,  the 
marine  inspector  will  endorse  vour 
current  Certificate  of  Inspection. 

(d)  If  the  annual  inspection  reveals 
deficiencies  in  vour  vessel's 
maintenance,  you  must  make  anv  or  all 
repairs  or  improvements  within  thp  time 
period  specified  by  the  OCMI 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

§  1 89.27-5    Periodic  inspection. 

(a)  Your  vessel  must  undergo  a 
periodic  inspection  within  3  months 
before  or  after  the  second  or  third 
anniversary  of  the  date  of  vour  vessel's 
Certificate  of  Inspection,  this  periodic 
inspection  will  take  the  place  of  an 
annual  inspection. 

(b)  You  must  contact  the  cognizant 
OCMI  to  schedule  an  inspection  at  a 
time  and  place  which  he  or  she 
approves.  No  written  application  is 
required. 

I'c)  The  scope  of  the  periodic 
inspection  is  the  same  as  that  for  the 


inspection  for  certification,  as  specified 
in  §  189.25-10.  The  OCMI  will  insure 
that  the  vessel  is  in  satisfactory 
condition  and  fit  for  the  service  for 
which  it  is  intended.  If  your  vessel 
passes  the  periodic  inspection,  the 
marine  inspector  will  endorse  your 
current  Certificate  of  Inspection. 

(d)  If  the  periodic  inspection  reveals 
deficiencies  in  your  vessel's 
maintenance,  you  must  make  any  or  all 
repairs  or  improvements  within  the  time 
period  specified  bv  the  OCMI. 

(e)  Nothing  in  this  subpart  limits  the 
marine  inspector  from  conducting  such 
tests  or  inspections  he  or  she  deems 
necessary  to  be  assured  of  the  vessel's 
seaworthiness. 

§  189.27-10    Certificate  of  Inspection; 
Conditions  of  validity. 

To  maintain  a  valid  Certificate  of 
Inspection,  you  must  complete  your 
annual  and  periodic  inspections  within 
the  periods  specified  in  §§  189.27-1  and 
189.27-5  respectively,  and  your 
Certificate  of  Inspection  must  be 
endorsed. 


§189.60-15 
Certificate. 


Cargo  Ship  Safety  Radio 

Every  vessel  equipped  with  a  radio 


installation  on  an  international  vovage 
must  have  a  Cargo  Ship  Safetv  Radio 
Certificate,  Each  radio  installation  must 
meet  the  requirements  of  the  Federal 
Communication  Commission  and  the 
International  Convention  for  Safety  of 
Life  at  Sea, 

188.-189.  Revise  §  189.60-35  to  read 

as  follows: 

§  1 89.60-35    Availability  of  Certificates. 

The  Convention  certificates  must  be 
on  board  the  vessel  and  readily 
available  for  examination  at  all  times. 

190.  Revise  §  189.60-40  to  read  as 
follows: 

§  189.60-40     Duration  of  Convention 
certificates. 

(a)  The  following  certificate--  an-  \alid 
for  a  period  of  not  more  than  bU  months 
(5  vears). 

fl)  A  Cargo  Ship  Safetv  Construction 
Certificate. 

(2)  A  Cargo  Ship  Safety  Equipment 
Certificate. 


(3)  A  Safety  Management  Certificate. 

(4)  A  Cargo  Ship  Safety  Radio 
Certificate. 

(b)  An  Exemption  certificate  must  not 
be  valid  for  longer  than  the  period  of  the 
certificate  to  which  it  refers. 

(c)  A  Convention  certificate  may  be 
withdrawn,  revoked,  or  suspended  at 
any  time  when  it  is  determined  that  the 
vessel  is  no  longer  in  compliance  with 
applicable  requirements.  (See  §  2.01-70 
of  this  chapter  for  procedures  governing 
appeals.) 

PART  195— VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  AND 
EQUIPMENT 

191.  Revise  the  authority  citation  for 
part  195  to  read  as  follows: 

Authority:  46  U.S.C.  2113.  3306,  3307:  49 
U.S.C.  App.  1804;  E.G.  12234,  45  FR  58801, 
3  CFR,  1980  Comp..  p.  277;  49  CFR  1.46. 

192,  Revise  §  195.11-15  (a)  to  read  as 
follows: 

§195.11-15     Plan  approval  ana  inspection 

(a)  Accommodation,  power  and 
chemical  stores  vans  are  subject  to 
normal  plan  submission  procedures  of 
subpart  189.55  and  to  initial 
construction  inspection.  They  must  be 
inspected  at  each  inspection  for 
certification  and  periodic  inspection. 


PART  199— LIFESAVING  SYSTEMS 
FOR  CERTAIN  INSPECTED  VESSELS 

193.  Revise  the  authority  citation  for 
part  199  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  3703;  46 
CFR  1.46. 

§199,45     [Amended] 

194.  In  §  199.45(b),  immediately 
following  the  words  "renewal  of 
certification  "  add  the  words  "and 
periodic  inspection". 

Dated:  November  1,  1999. 
R.  C.  North, 

Rear  Admiral.  U.S.  Coast  Guard  Assistant 
.  Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc,  99-29024  Filed  11-12-99;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 


RIN  1210-AA72 

29  CFR  Part  2590 

National  Medical  Support  Notice 

agency;  Pension  and  Welfare  Benefits 

Administration,  Labor 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 

proposed  rule  that,  upon  adoption, 
would  implement  an  amendment  to 
section  609(a)  of  Title  I  of  the  Employee 
Retirement  Income  Securitv  Act  (ERISA) 
made  by  section  401  of  the  Child 
Support  Performance  and  Incentive  Act 
of  1998  (CSPIA).  PubUc  Law  105-200. 
CSPIA  requires  the  Secretaries  of  Labor 
and  Health  and  Human  Services  to 
jointlv  promulgate  a  National  Medical 
Support  Notice  to  be  issued  by  State 
agencies  as  a  means  of  enforcing  the 
health  care  coverage  provisions  in  a 
child  support  order,  and  to  be  treated  by 
plan  administrators  of  group  health 
plans  as  a  qualified  medical  child 
support  order  under  section  609(a)  of 
ERISA.  This  proposed  rule  would  affect 
group  health  plans,  participants  in 
group  health  plans,  noncustodial 
children  of  such  participants,  and  State 
agencies  that  administer  child  support 
enforcement  programs. 
DATES:  Written  comments  on  these 
proposed  rules  must  be  received  by  the 
Department  of  Labor  on  or  before 
February  14,  2000. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  wTitten  comments 
(preferably  three  copies)  concerning  the 
proposed  rules  to  Office  of  Regulations 
and  Interpretations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
.^venue,  N\V,  Room  N-5669, 
Washington.  DC  202 H)  Attention; 
National  Medical  Support  Notice.  All 
submissions  will  be  open  to  public 
inspection  and  copving  in  the  Public 
Disclosure  Room.  Pension  and  Welfare 
Benefits  ,Administration.  U.S. 
Department  of  Labor.  200  Constitution 
■Avenue.  NW,  Room  N-5638, 
Washington.  DC.  from  8  a.m.  to  4;30 
p.m..  E.S.T 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Lurie  or  Susan  Rees,  Office  of 
Regulations  .ind  interpretations.  Pension 
and  Welfare  Benefits  Administration. 
(202)  21^8671  (this  is  not  a  toll-free 
number) 
SUPPLEMENTARY  INFORMATION: 


1.  Background 

Section  609(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (ERISA),  provides  that  each 
group  health  plan,  as  defined  in  ERISA 
section  607(1),  shall  provide  benefits  in 
accordance  with  the  applicable 
requirements  of  any  "qualified  medical 
child  support  order"  (QMCSO).  A 
QMCSO  is  a  medical  child  support 
order  issued  under  State  law  that  creates 
or  recognizes  the  existence  of  an 
"alternate  recipient's"  right  to  receive 
benefits  for  which  a  participant  or 
benefi(!iary  is  eligible  under  a  group 
health  plan,  and  which  satisfies  certain 
additional  requirements  contained  in 
section  609(a).  An  "alternate  recipient" 
is  any  child  of  a  participant  (including 
a  child  adopted  by  or  placed  for 
adoption  with  a  partjcipant  in  a  group 
health  plan)  who  is  recognized  under  a 
medicaJ  child  support  order  as  having  a 
right  to  enrollment  under  a  group  health 
plan  with  respect  to  such  participant. 
Upon  receipt,  the  admmistrator  of  a 
group  health  plan  is  required  to 
determine,  within  a  reasonable  period  of 
time,  whether  a  medical  child  support 
order  received  by  the  plan  is  qualified, 
and  to  administer  benefits  in  accordance 
with  the  applicable  terms  of  each  order 
that  is  qualified.  Section  514(b)(7)  also 
provides  that  ERISA  preemption  of  State 
laws  does  not  apply  to  QMCSOs  and 
provisions  of  State  law  described  in 
section  1908  of  the  Social  Security  Act 
(SSA)  to  the  extent  that  they  apply  to  a 
QMCSO.' 

2.  The  Child  Support  Performance  and 
Incentive  Act 

Based  on  concerns  raised  both  by 
State  agencies  that  enforce  the  programs 
under  Title  IV-D  of  the  SSA  (known  as 
the  Child  Support  Enforcement 
Program,  which  is  administered  by  the 
Federal  Office  of  Child  Support 
Enforcement  (OCSE)  in  the  Department 
of  Health  and  Human  Services  (HHS)) 
and  by  sponsors  and  administrators  of 
group  health  plans  concerning 


difficulties  in  establishing  medical  child 
support  orders  that  are  qualified, 
Congress  enacted  section  401  of  the 
Child  Support  Performance  and 
Incentive  Act  of  1998  (CSPIA)  to  amend 
both  ERISA  and  the  SSA.  CSPIA 
requires  State  agencies  to  enforce  the 
medical  child  support  obligations  of 
noncustodial  parents  by  issuing  to  their 
employers  a  National  Medical  Support 
Notice  (Notice),  and  requires  plan 
administrators,  upon  receipt  of  the 
Notice  from  the  employer,  to  accept  an 
appropriately  completed  Notice  that 
also  satisfies  the  requirements  of  ERISA 
section  609(a)  as  a  QMCSO. 

In  addition  to  complying  with  ERISA 
requirements  and  the  requirements  of 
Title  IV-D  of  the  SSA.  the  Notice  must 
include  a  separate  and  easily  severable 
emplover  withholding  notice  informing 
the  emplover  of  the  noncustodial  parent 
of  applicable  provisions  of  State  and 
Federal  law  relating  to  any  necessary 
withholding  of  employee  contributions 
that  may  be  required  by  the  plan  to 
extend  coverage  to  any  child  named  in 
the  Notice.  The  changes  made  by 
section  401  of  CSPIA.  and  that  would  be 
implemented  by  the  proposed 
regulations,  will  simplify  the  issuance 
and  processing  of  medical  child  support 
orders,  provide  standardized 
communication  between  State  agencies, 
employers,  and  plan  administrators,  and 
create  a  uniform  and  streamlined 
process  for  enforcement  of  medical 
child  support  to  ensure  that  all  children 
receive  the  health  care  coverage  for 
which  they  are  eligible-arid  to  which 
they  are  entitled. 

Section  401(c)  of  CSPL\  amended 
section  466(a)(19)  of  the  SSA  to  require 
States  to  enact  laws  requiring  the  use  of 
the  Notice  to  enforce  medical  child 
support  obligations  of  parents. - 
Pursuant  to  such  laws.  State  IV-D 
agencies  will  be  required  to  use  the 
Notice  to  notifv'  the  employer  of  the 
noncustodial  parent  that  a  State  court  or 


I  Section  1908  of  the  SSA  conditions  State 
eligibility  for  Medicaid  matching  funds  on  the 
enactment  of  certain  specified  laws  relating  to 
medical  child  support.  Under  section  1908  of  the 
SSA.  for  instance.  States  must  enact  laws  under 
which  insurers  (including  group  health  plans)  may 
not  deny  enrollment  of  a  child  under  the  health 
coverage  of  the  child's  parent  on  the  ground  that  the 
child  is  bom  out  of  wedlock,  not  claimed  as  a 
dependent  on  the  parent's  tax  return,  or  not  in 
residence  with  the  parent  or  in  the  insurer's  service 
area.  Section  1908  also  sets  out  rules  for  States  to 
require  of  employers  and  insurers  when  a  parent  is 
ordered  by  a  court  or  administrative  agency  to 
provide  health  coverage  for  a  child  and  the  parent 
is  eligible  for  health  coverage  from  that  insurer  or 
employer,  including  a  provision  which  permits  the 
noncustodial  parent  or  the  State  agency  to  apply  for 
available  coverage  for  the  child. 


-  This  requirement  is  effective  for  each  State  on 
or  after  the  later  of  October  1 .  2001 .  or  the  effective 
date  of  laws  enacted  bv  the  legislature  of  such  State 
implementing  the  anjendments  to  the  SS.'K  made  by 
section  401  of  C:SPI.'\.  but  in  no  event  later  than  the 
first  day  of  the  first  calender  quarter  beginning  after 
the  close  of  the  first  regular  session  nf  the  State 
legislature  that  begins  after  October  1.  2001.  In  the 
case  of  a  State  that  has  a  2-year  legislative  session, 
each  vear  of  such  session  shall  be  deemed  to  be  a 
separate  regular  session  of  the  State  legislature. 
Some  States,  therefore,  may  not  have  laws 
mandating  the  use  of  the  Notice  until  2003.  Until 
that  time,  such  States  ma\  continue  to  use  medical 
child  support  orders  other  than  the  Notice.  Plan 
administrators  are  advised  that  such  orders  are 
"medical  child  support  orders"  as  defined  in  ERIS.'K 
section  fi09(a)(2)(Bl.  that  the  procedures  mandated 
by  section  ERISA  h09(a)l5)(A|  and  (B)  remain 
applicable  with  respect  to  such  orders,  and  that  if 
such  orders  salisH-  section  ERISA  609(a)(3)  and  (4), 
they  are  QMCSOs. 
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administrative  agency  has  issued  a  child 
support  order  providing  for  health  care 
coverage.  The  employer  will  then  be 
required  to  separate  and  retain  the  part 
of  the  Notice  directing  the  employer  to 
withhold  employee  contributions  and 
transfer,  within  20  business  days  of  the 
date  of  the  Notice,  the  remaining  part  of 
the  Notice  to  the  appropriate  group 
health  plan. 

Section  401(d)  of  CSPIA  added  a  new 
subparagraph  (C)  to  section  609(a)(5)  of 
ERISA.  Section  609(a)(5)(C)  provides 
that  if  a  plan  which  is  maintained  by  the 
employer  of  a  noncustodial  parent  of  a 
(  hild,  or  to  which  such  employer 
contributes,  receives  an  appropriately 
completed  Notice  in  the  case  of  such 
child,  and  the  Notice  satisfies  the 
conditions  of  paragraphs  (3)  and  (4)  of 
section  609(a).  the  Notice  shall  be 
deemed  to  be  a  QMCSO  in  the  case  of 
such  child.  In  such  a  case,  the  plan 
administrator,  within  40  business  days 
after  the  datp  of  the  .Notice,  shall  notifv- 
the  State  agency  issuing  the  Notice  with 
respect  to  such  child  whether  coverage 
is  available  under  the  terms  of  the  plan, 
and.  if  so,  whether  the  child  is  covered 
under  the  plan  and  either  the  effective 
date  of  coverage  or,  if  necessarv,  any 
steps  to  be  taken  by  the  custodial  parent 
to  effectuate  such  coverage,  and  provide 
to  the  custodial  parent  a  description  of 
the  coverage  available  and  any  forms  or 
documents  necessary  to  effectuate  such 
coverage. 

3.  The  Medical  Child  Support  Working 
Group 

Section  401(a)  of  CSPIA  mandated 
that  the  Secretaries  jointly  establish  a 
Medical  Child  Support  Working  Group 
(the  Working  Group)  whose  purpose  is 
to  identif\-  the  impediments  to  the 
effective  enforcement  of  medical 
support  by  State  IV-D  agencies  and  to 
submit  a  report  tn  the  Secretaries 
containing  recommendations  for 
appropriate  measures  to  address  such 
impediments.  CSPIA  specifically  directs 
the  Working  Group,  among  other  things, 
to  make  recommendations  based  on 
assessments  of  the  form  and  content  of 
the  Notice.  The  Working  Group  is 
composed  of  30  members,  who 
represent  the  DDL  and  HHS.  directors  of 
State  IV-D  and  Medicaid  agencies, 
employers  (including  owners  of  small 
businesses)  and  their  trade  or  industry 
representatives  and  certified  human 
resource  and  payroll  professionals, 
administrators  and  sponsors  of  group 
health  plans  (as  defined  in  section 
607(1)  of  ERISA),  children  potentiallv 
eligible  for  medical  support.  State 
medical  child  support  programs,  and 
organizations  representing  State  child 
support  programs. 


In  the  interest  of  developing  a 
proposed  Notice  that  best  addresses  the 
needs  and  concerns  of  the  affected 
parties,  DOL  and  HHS  solicited 
comments  and  suggestions  regarding  the 
Notice  from  the  Working  Group  at  its 
public  meetings  of  April  13.  and  May  12 
and  13.  1999,  Comments  from  the 
Working  Group  proved  very  helpful  in 
the  development  of  the  Notice  that  is 
proposed  herein.  In  an  effort  to  ensure 
that  the  statutorily  mandated  Notice 
facilitates,  rather  than  complicates.  State 
agency  efforts  to  secure  health  care 
coverage  for  children,  consistent  with 
congressional  intent,  and  taking  into 
account  the  views  of  the  Working 
Group,  the  Department  has  determined 
it  appropriate  to  promulgate  the  Notice 
as  a  proposed  rulemaking,  rather  than  as 
an  interim  regulation,'  We  believe  that 
this  more  closely  comports  with 
congressional  intent  to  permit  the 
affected  parties,  including  the  Working 
Group,  to  comment  on  the  Notice  before 
it  becomes  effective. 

4.  The  Proposed  National  Mediral 
Support  Notice 

A.  General 

The  Departments  of  Labor  and  HHS 
are  jointly  promulgating  the  Notice.  The 
Notice  has  two  parts.  Part  A,  the 
"Employer  Withholding  Notice."  and 
Part  B.  the  "Medical  Support  Notice  to 
Plan  Administrator."  Also  being 
published  in  the  Federal  Register  today 
is  a  parallel  proposed  regulation  issued 
hv  OCSE,  under  sections  452(n  and 
466(a)(19)  of  the  SSA,  42  U,S,C.  652(f) 
and  666(a)(19),  as  amended  bv  section 
401  of  the  CSPIA.  That  proposed 
regulation,  in  addition  to  promulgating 


'Section  401(b)(5)  of  CSPIA  provides  for  the 
issuance  of  interim  regulations  within  ten  months 
of  enactment  of  CSPIA.  and  final  regulations  within 
one  year  of  the  issuance  of  the  interim  regulations. 
As  stated  above,  under  section  401(a)(5)  of  CSPIA. 
the  Working  Group  is  required  to  make 
recommendations,  within  eighteen  months  of  the 
enactment  of  CSPIA.  on  the  form  and  content  of  the 
Notice  as  issued  under  interim  regulations.  CSPIA 
also  proWdes  that  State  agencies  will  not  be 
required  to  use  the  Notice  prior  to  October  of  2001. 
The  initial  meetings  of  the  Working  Group  have 
led  the  Departments  to  a  more  complete 
appreciation  of  the  complexity  of  the  issues 
involved  in  the  development  of  the  Notice.  In  the 
interest  of  developing  a  more  useful  Notice,  the 
Agencies  decided  to  obtain  additional  input  from 
the  Working  Group,  which  necessitated  taking 
additional  time  in  promulgating  these  proposed 
regulations.  In  addition,  it  was  decided  that  the 
final  regulations  would  benefit  from  public 
comments,  in  addition  to  those  from  the  Working 
Group.  Furthermore,  concerns  were  raised  as  to  the 
applicability  of  the  Notice  if  it  was  promulgated 
pursuant  to  interim  regulations,  subject  to  alteration 
in  the  final  regulations.  Accordingly,  in  order  to 
encourage  greater  public  participation  in  this 
rulemaking  and  reduce  the  possibility  for 
confusion,  the  Departments  decided  to  issue  these 
regulations  in  proposed  form. 


the  Notice,  provides  guidance  to  States 
on  implementing  the  laws  required  by 
such  sections.  These  laws  describe  the 
duties  and  obligations  of  employers  and 
State  agencies  with  respect  to  the 
Notice. 

B.  Employer  Withholding  Notice 

As  described  in  the  OCSE  proposed 
regulation,  a  State  agency  will  issue  the 
two  part  Notice  to  an  employer  of  an 
employee  who  is  a  noncustodial  parent 
obligated  by  a  child  support  order  to 
provide  medical  support  for  his  or  her 
children,  which  employer  may  maintain 
or  contribute  to  a  group  health  plan. 
Part  A.  the  "Employer  Withholding 
Notice"  identifies  the  obligated 
employee  as  well  as  the  child(ren)  to 
whom  the  order  applies.  The 
Instructions  to  Employer  inform  the 
employer  of  its  obligations  (i)  to  transfer 
Part  B  to  the  administrator  of  each  group 
health  plan  providing  coverage  for 
which  the  children  may  be  eligible 
within  20  business  days  of  the  date  of 
the  Notice,  (ii)  to  withhold  from  the 
earnings  of  the  employee/obligor  any 
participant  contributions  required  under 
the  group  health  plan  for  such  coverage, 
and  (iii)  to  transmit  those  amounts  to 
the  plan.  Part  A  also  includes  an 
Employer  Response,  which  the 
Employer  would  use  to  notify  the  State 
agency  if  the  employer  does  not 
maintain  or  contribute  to  a  group  health 
plan  that  offers  family  healtii  care 
coverage  or  that  the  employee  is  among 
a  class  of  employees  [e.g.,  part-time  or 
non-union)  that  is  not  eligible  for  family 
health  coverage  under  any  plan 
maintained  by  the  employer  or  to  which 
the  employer  contributes,  if  the 
individual  is  not  employed  by  the 
employer,  or  if  Federal  or  State 
withholding  limitations  or  prioritization 
rules  prevent  the  withholding  from  the 
employee's  income  of  the  amount 
required  to  obtain  coverage  for  the 
children  under  the  terms  of  the  plan 
(participant  contribution). 

The  Instructions  in  Part  A  also 
notifies  the  employer  (i)  of  Federal  and 
State  limitations  on  withholding,  (ii)  of 
the  obligation  to  comply  with  any 
applicable  withholding  prioritization 
established  by  the  State  of  the 
employee's  principal  place  of 
employment  and  to  notif\'  the  State 
agency  which  issued  the  Notice  of  the 
employee's  termination  of  emplovment. 
(iii)  of  the  duration  of  the  withholding 
obligation,  (iv)  of  sanctions  that  the 
employer  might  be  subject  to  for  failure 
to  withhold  as  required  by  the  Notice, 
and  (v)  that  the  employee  is  liable  for 
any  employee  contributions  required  by 
the  terms  of  the  plan. 
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As  il('s(.nb('(i  h.-lovv,  Part  B  of  the 
Notice  and  its  Instructions  were 
developed  to  insure  that  the  Notice 
would  complv  with  the  ERISA  QMCSO 
requirements,  and  to  provide  guidance 
to  the  administrator  of  a  group  health 
plan  that  receives  Part  B.  Part  B  was  also 
developed  to  comply  with  the 
requirements  placed  on  group  health 
plans  under  State  laws  described  in  SSA 
section  1908,  and  to  accommodate  the 
requirements  for  State  agencies  to  use 
automated  processing  of  medical  child 
support  orders. 

C.  Notice  to  Plan  Administrator 

Part  B  of  the  proposed  Notice,  the 
"Medical  Support  Notice  to  Plan 
Administrator,'  inchuies  the  same 
information  as  is  contained  in  Part  A, 
and  a  Plan  Administrator  Response  to 
be  returned  to  the  State  Agency,  along 
with  Instructions  to  Plan  Administrator 
(Instructions)  regarduig  the 
administrator's  responsibilities  in 
processing  Part  B. 

Part  B  notifies  the  administrator  of  the 
'4roup  health  plan  in  which  the  named 
emplovee  is  enrolled  or  eligible  for 
enrollment  that  the  employee  is 
obligated  bv  a  court  or  administrative 
child  support  order  to  provide  medical 
support  coverage  for  the  named 
alternate  recipient(s).  Part  B  provides 
the  information  necessary  for  the  plan 
administrator  to  determine,  as  required 
bv  section  609(a)(.T)(A).  whether  the 
notice  is  a  QMCSO  under  section  609(a) 
of  ERISA,  and  to  enroll  the  alternate 
recipient(s)  as  dependent(s)  in  the  group 
health  plan  Part  B  also  includes  a  Plan 
.administrator  Response  that  the  plan 
administrator  will  use  to  inform  the 
State  IV-D  agencv  whether  the  Notice 
constitutes  a  QMCSO  and.  if  it  does,  to 
notifv  the  State  agen(  v  either  that  the 
alternate  recipient  is  enrolled  in  the 
coverage  offered  by  the  plan,  or,  if  there 
is  more  than  one  option  available  under 
the  plan,  inform  the  State  agency  of  the 
upturns  from  which  to  elect  coverage. 

Receipt  bv  a  plan  administrator  of 
Part  B  of  a  Notice  that  identifies  (i)  an 
issuing  State  agency  (the  Issuing 
Agency],  (ii)  a  participant  who  is 
enrolled  or  eligible  to  enroll  in  the  plan, 
and  (iii)  one  or  more  alternate  recipients 
with  respect  to  the  participant  is 
frmsidered  receifit  of  a  medical  child 
support  order  as  defined  in  ERISA 
section  609(a)(2)(B).  Accordingly,  the 
plan  administrator  would  be  subject  to 
the  statutory  requirements  of  ERISA 
sesctiun  609(a),  including  section 
fi09(a)(5)(Aj.  which  requires  the 
administrator  to  notify  the  participant 
and  alternate  reripient(s)  of  the  receipt 
uf  the  Notice  and  the  plan's  procedures 
for  determining  if  a  medical  child 


support  order  is  a  QMCSO.  The  Notice 
is  to  be  treated  as  an  application  by  the 
Issuing  Agency  for  health  coverage  for 
the  cdternate  recipient(s),  to  the  extent 
such  application  is  required  by  the  plan 
and  has  not  been  undertaken  by  the 
participant. 

ERISA  section  609(a)(5)(C)  provides 
that  if  a  plan  receives  an  appropriately 
completed  Notice  and  the  Notice 
satisfies  the  conditions  of  paragraphs  (3) 
and  (4)  of  section  609(a),  the  Notice 
shall  be  deemed  to  be  a  QMCSO.  It  is 
the  view  of  the  Department  that  a  Notice 
is  appropriately  completed,  within  the 
meaning  of  section  609(a)(5)(C),  if  Part 
B  of  the  Notice  (i)  identifies  an 
employee  of  an  employer,  enrolled  or 
eligible  for  enrollment  in  a  group  health 
plan  sponsored  by  an  employer  or  to 
which  an  employer  contributes,  who  is 
a  noncustodial  parent  obligated  by  a 
State  court  or  administrative  order  to 
provide  medical  child  support  for  one 
or  more  alternate  recipients  named  in 
the  Notice,  and  (ii)  indicates  the  type  of 
health  care  coverage  to  be  provided  to 
the  alternate  recipient(s).  The  Notice 
satisfies  ERISA  section  609(a)(3)  by 
including  the  necessary^  information  in 
Part  B,  by  expressly  requiring  the  plan 
to  treat  an  alternate  recipient  as  a 
dependent  under  the  terms  of  the  plan 
and  by  specifying  that  coverage  may 
only  end  for  the  alternate  recipient 
when  similarly  situated  dependents  are 
no  longer  eligible  for  coverage  under  the 
terms  of  the  plan,  or  upon  the 
occurrence  of  certain  specified  events.^ 
(Certain  other  events  that  may  lead  to  a 
loss  of  coverage  of  the  alternate 
recipient  (e.g.,  the  death  (jf  the 
participant)  may  be  "qualifying  events" 
as  specified  in  ERISA  section  603. 
thereby  triggering  the  continuation 
coverage  (also  known  as  f'OBRA) 
provisions  of  ERISA.)  The  Notice 
satisfies  ERISA  section  609(a)(4) 
because  it  states  that  the  alternate 
recipient(s)  must  be  provided  only  the 
coverage  that  the  plan  provides,  or  be 
enrolled  in  an  option  provided  under 
the  plan,  except  to  the  extent  necessary' 
to  meet  the  requirements  of  a  State  law 
described  in  SSA  section  1908. 
Accordingly,  if  Part  B  is  appropriately 
completed  as  specified  above,  and  in  the 


'.Section  1908(a)(2)(C)  and  (3)(C)  of  the  SSA 
provide  thai,  when  a  child  is  provided  health  care 
covBraRe  by  a  parent's  insurer  pursuant  to  a  court 
or  administrative  order,  the  child  may  only  be 
disenrolled  if  the  employer  or  insurer  is  provided 
satisfactory  evidence  that  the  order  is  no  longer  in 
effect,  the  child  is  or  will  be  enrolled  in  comparable 
coverage  which  will  take  effect  no  later  than  the 
effective  date  of  disonrollment,  or  the  employer 
eliminates  family  health  coverage  for  all  of  its 
employees. 


Instructions,  the  Notice  is  deemed  to  be 
a  QMCSO. 

The  Instructions  also  inform  the  plan 
administrator  that  coverage  may  not  be 
denied  because  the  alternate  recipient 
was  born  out  of  wedlock,  is  not  claimed 
as  a  dependent  on  the  participant's 
Federal  income  tax  return,  or  does  not 
reside  with  the  participant  or  in  the 
plan's  service  area.  The  Instructions 
further  provide  that  all  enrollments  are 
to  be  made  without  regard  to  open 
season  restrictions. "^  Further,  if  Part  B  is 
appropriately  completed,  the  plan 
administrator  must  treat  the  Notice  as 
QMCSO,  even  if  there  is  a  waiting 
period  to  enroll  in  the  plan  or  there  are 
additional  steps  to  be  taken  to  include 
the  alternate  recipient(s)  in  the  group 
health  plan.  Even  if  coverage  does  not 
begin  immediately,  the  plan 
administrator  must  provide  the 
notifications  and  information  required 
by  section  609(a)(5)  and  the  Notice  to 
the  alternate  recipient(s).  custodial 
parent,  and  Issuing  Agencv. 

ERISA  section  609(a)(5)(A)(ii)  requires 
that  a  plan  administrator  determine 
whether  a  medical  child  support  order 
is  qualified  within  a  reasonable  period 
of  time  after  receipt  of  the  order  and 
notifv  the  participant  and  each  alternate 
recipient  named  in  the  order  of  such 
determination.  Section  609(a)(5)(C)(ii) 
requires  the  plan  administrator,  within 
40  days  of  the  date  of  an  Notice,  to 
notif\'  the  Issuing  Agency  whether 
coverage  is  available  under  the  terms  of 
the  plan,  whether  the  alternate 
recipient(s)  is/arc  covered  under  the 
plan,  and  either  the  effective  date  of 
coverage  or,  if  necessary,  any  additional 
steps  to  be  taken  by  the  custodial  parent 
(or  bv  a  State  or  local  official  who  has 
been  substituted  for  the  address  of  the 
alternate  recipient)  to  effectuate  the 
coverage,  and  provide  to  the  custodial 
parent  (or  such  substituted  official)  a 
description  of  the  coverage  available 
and  any  forms  or  documents  necessary 
to  effectuate  the  coverage.  In  order  to 
align  these  requirements,  the 
Instructions  provide  that  the  plan 
administrator  shall,  within  40  business 
days  of  the  date  of  the  Notice,  or  sooner 
if  reasonable,  provide  the  required 
notifications  and  information  to  the 
Issuing  Agency,  the  participant/non- 
custodial parent  and  the  alternate 
recipient/child.  Although  what 
constitutes  a  reasonable  period  will 
depend  on  the  specific  circumstances  of 
each  medical  child  support  order,  it  is 
the  view  of  the  Department  that,  given 
the  uniform  nature  of  Part  B  of  the 
Notice  a  plan  administrator  should 


'■This  requirement  is  derived  from  SSA  section 
1908(a)(2)  and  (3). 
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require  less  time  to  review  Part  B  than 
a  medical  child  support  order  that  is  not 
based  on  such  uniform  form  and 
content. 

The  Plan  Administrator  Response  is 
to  be  completed  by  the  plan 
administrator  and  returned  to  the 
Issuing  Agency.  If  the  plan 
administrator  determines  that  a  Notice 
received  by  the  plan  is  not  qualified,  he 
or  she  completes  part  1  of  the  Response 
and  identifies  the  specific  reason{s)  why 
the  Notice  is  not  qualified.  If  the 
administrator  determines  that  the  Notice 
is  a  QMCSO.  he  or  she  completes  part 
2  of  the  Response,  indicating  whether 
there  is  only  one  type  of  coverage 
provided  by  the  plan  [e.g..  indemnity 
coverage)  and  that  the  alternate 
recipient{s)  is/are  covered,  or  if  there  is 
more  than  one  type  of  coverage 
available  [e.g.,  indemnity  coverage  and 
a  health  maintenance  organization),  the 
administrator  must  identif\-  each 
available  option.  If  there  is  more  than 
one  type  of  coverage  available  under  the 
plan,  the  Issuing  Agency  will  select  the 
option  in  which  to  enroll  the  alternate 
recipient(s)  and  return  the  Response  to 
the  plan  administrator.  Upon 
completion  of  the  enrollment 
information,  the  plan  administrator 
transfers  the  applicable  information  on 
the  Plan  Administrator  Response  to  the 
employer  for  a  determination  that  the 
necessary  participant  contributions  are 
available. 

The  Department  is  proposing  to  make 
the  regulation  as  adopted  effective 
October  1,  2001.  This  is  the  earliest  date 
on  which  States  will  be  required,  under 
section  401(c)(3)  of  CSPIA,  to  use  the 
Notice  to  enforce  the  health  care 
coverage  provisions  of  a  child  support 
order. 

Economic  Analysis  Under  Executive 
Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993),  the  Department 
must  determine  whather  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB). 
Section  3(f)  of  the  Executive  Order 
defines  a  "significant  regulatory  action" 
as  an  action  that  is  likely  to  result  in  a 
rule  (1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 


the  budgetary-  impacts  of  entitlement 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
proposed  regulation  would  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates.  Therefore,  this  proposed 
regulation  is  "significant"  and  subject  to 
review  under  section  3(0(4)  of  the 
Executive  Order.  Consistent  with  the 
Executive  Order,  the  Department  has 
undertaken  an  assessment  of  the  costs 
and  benefits  of  this  regulatory  action. 
The  analysis  is  detailed  below, 
following  a  description  of  the  medical 
child  support  process  and  its 
relationship  to  this  proposed  regulation. 

Oven'iew 

The  medical  child  support  process 
requires  that  a  State  child  support 
enforcement  agency  (State  agency)  issue 
a  notice  to  the  employer  of  a  non- 
custodial parent,  who  is  subject  to  a 
child  support  order  issued  hv  a  court  or 
administrative  agency,  informing  the 
employer  of  the  parent's  obligation  to 
provide  health  care  coverage  for  the 
child(ren).  The  employer  must  then 
determine  whether  family  health  care 
coverage  is  available  for  which  the 
dependent  child(ren)  may  be  eligible. 
and  if  so,  the  employer  must  notify  the 
administrator  of  the  plan  The  plan 
administrator  is  then  required  to 
determine  whether  the  dependent 
child(ren)  are  eligible  for  coverage 
under  a  plan.  If  eligible,  the  plan 
administrator  is  required  to  enroll  the 
dependent  child(renj  m  an  appropriate 
plan. 

Even  with  a  medical  child  support 
process  in  place.  State  agencies  and 
administrators  of  group  health  plans 
have  experienced  difficulties  in 
obtaining  medical  coverage  for  children 
of  non-custodial  parents  due  to 
problems  encountered  in  establishing 
what  constitutes  a  qualified  medical 
child  support  order  (QMCSO).  hi 
response  to  these  and  other  problems 
affecting  the  child  support  process,  the 
Child  Support  Performance  and 
Incentive  Act  of  1998  (CSPIA)  was 
enacted. 

As  required  by  CSPIA.  the 
Department  and  HHS  are  jointly 
promulgating  a  proposed  uniform 
National  Medical  Support  Notice 
(Notice)  to  be  used  throughout  the  child 
support  process  by  State  agencies. 
employers,  and  plan  administrators. 
This  Notice  is  intended  to  simplify  the 


issuance  and  processing  of  medical 
child  support  orders,  provide 
standardized  communication  between 
State  agencies,  employers,  and  plan 
administrators,  and  create  a  uniform 
process  for  the  enforcement  of  medical 
child  support. 

The  Notice  has  two  parts.  Part  A,  the 
"Employer  Withholding  Notice."  and 
Part  B,  the  "Medical  Support  Notice  to 
Plan  Administrator."  The  proposed 
regulation  establishes  procedures  that 
would  be  followed  once  the  Notice  has 
been  transmitted  by  the  State  to  the 
employer  and  by  the  employer  to  the 
plan  administrator.  Thus,  the  proposed 
regulation  provides  guidance  to  plan 
administrators  for  meeting  Part  B 
requirements.  Part  B  incorporates  the 
provisions  of  the  CSPIA  as  it  pertains  to 
ERISA.  Specificallv,  Part  B  would 
implement  section  609(a)(5)(C)  of  Tide 
I  of  ERISA,  which  was  added  by  section 
401(d)  of  CSPIA  to  provide  specific 
rules  for  plan  administrators  to  follow 
upon  receipt  from  an  employer  of  Part 
B. 

For  purposes  of  this  economic 
analysis,  the  Department  estimated  the 
benefits  and  costs  of  the  proposed 
regulation  relative  to  the  costs  of 
processing  child  support  orders  in  the 
current  environment.  The  benefits  and 
costs  of  the  rights  conferred  by  the 
statute  and  current  practices  for 
processing  medical  child  support  orders 
are  included  in  the  baseline  and  are 
therefore  not  considered  benefits  or 
costs  of  the  proposed  regulation  These 
include  the  rights  for  eru-oliment  in  a 
plan,  as  well  as  increased  health  care 
coverage  and  the  attendant  increases  in 
claims  costs  faced  by  employee  benefit 
plans.  The  Department  is  not  aware  of 
any  analysis  presently  available  that 
seeks  to  quantify-  the  costs  and  benefits 
of  the  medical  support  order  provisions 
of  CSPIA,  and  is  therefore  not 
presenting  estimates  of  the  costs  and 
benefits  of  the  statute  in  conjunction 
with  evaluating  the  incremental  cost 
and  benefits  of  discretion  exercised  in 
the  regulation. 

The  Department's  analysis  indicates 
that  the  benefits  of  the  proposed 
regulation  substantially  exceed  the 
costs.  There  are  two  types  of  economic 
effects  of  the  regulation:  (1)  The  more 
general  and  primarily  indirect  societal 
welfare  gains  associated  with  facifitating 
access  to  health  care  for  dependent 
children,  and  (2)  the  direct 
administrative  benefits  and  costs 
associated  with  implementing 
standardized  Notices.  The  new 
procedures  will  promote  timeliness  in 
processing  medical  child  support  orders 
and  accuracy  in  identif\'ing  a  medical 
child  support  order  as  a  QMCSO,  thus 
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providing  dependent  children  greater 
access  to  health  care  on  a  regular  and 
timely  basis.  The  new  procedures  will 
also  increase  efficiency  and  decrease  per 
Notice  administrative  costs  that  arise 
when  a  fragmented,  non-standardized 
notice  system  is  replaced  by  a 
standardized  Notice  system. 

The  Department's  analysis  relies  on 
the  basic  assumption  that  plans  incur  d 
baseline  cost  to  process  notices  in  the 
current  manner  Each  notice  is  assumed 
to  be  unique,  requiring  individualized 
effort.  The  first  standardized  Notice 
received  by  a  plan  administrator  is 
expected  to  require  the  same  time  as  the 
unique  notices  previously  received  In 
addition,  however,  it  is  assumed  that 
many  plan  administrators  will  invest  in 
establishing  new  procedures  upon 
receiving  the  first  Notice  in  anticipation 
of  offsetting  this  start-up  cost  in  future 
savings  associated  with  standardization. 
The  processing  time  for  each  second 
and  subsequent  Notice  is  assumed  to  be 


significantly  reduced.  Plan 
administrators  who  do  not  have  a 
reasonable  expectation  of  receiving 
subsequent  Notices  are  assumed  to 
simply  continue  to  process  Notices  as 
before  and  therefore  to  be  unaffected  by 
the  regulation. 

Based  on  its  analysis,  the  Department 
believes  that  significant  net  benefits  will 
derive  from  the  direct  costs  and  benefits 
of  the  administrative  efficiencies  which 
will  result  from  standardization.  The 
degree  of  the  net  benefit  is  a  function  of 
the  size  of  the  plan.  All  large  plans 
(those  with  at  least  100  participants)  are 
expected  to  benefit  almost  immediately, 
as  they  are  expected  to  receive  multiple 
notices,  thereby  recovering  their  costs  to 
implement  new  procedures  through 
decreases  in  time  spent  handling 
subsequent  Notices. 

An  aggregate  net  benefit  is  also 
expected  for  smaller  plans  (those  with 
10-99  participants)  although  the  initial 
costs  associated  with  procedural 
changes  will  be  repaid  through  savings 


over  a  longer  period  of  time.  The 
positive  cost/benefit  ratio  for  this  group 
is  shown  to  grow  progressively  larger 
over  time.  Very  small  plans  (those  with 
fewer  than  10  participants)  are  not 
expected  to  be  affected  in  the  aggregate 
by  the  regulation  due  to  their  relatively 
infrequent  receipt  of  medical  child 
support  notices. 

The  estimated  net  benefits  and  costs 
of  the  regulation  in  the  first  three  years 
of  implementation  are  summarized  in 
the  table  which  follows.  As  shown,  the 
regulation  is  estimated  to  result  in 
savings  of  S26.6  million  in  the  first  year, 
reducing  total  processing  costs  by  nearly 
one-half.  The  savings  which  accrue  to 
plans  will  increase  over  the  years  as  a 
progressively  greater  proportion  of  the 
Notices  yield  savings.  The  analysis 
indicates  a  net  savings  of  S26.6  million 
in  the  first  year  increasing  to  $34.3 
million  by  year  three  with  a  total 
aggregate  savings  of  $92.3  million  over 
the  period. 


[In  miUions  at  dollars! 


Year  1 
Year  2 
Years 


Baseline  cost 


Cost  of  in- 
vestment 
under  regula- 
tion 


Cost  of  proc- 
essing under 
regulation 


Net  savings 
under  regula- 
tion 


The  more  general  societal  welfare 
gains  that  are  expected  to  arise  from 
improvnments  in  the  economic  security 
and  health  of  children  are  not  taken  into 
account  in  the  summary  of  net  benefits 
because  thev  cannot  be  specifically 
quantified.  A  detailed  discussion  of  the 
development  of  estimated  costs  and 
benefits  follows. 

Costs  of  the  Proposed  Regulation 

The  cost  of  this  proposed  regulation  is 
the  start-up  cost  incurred  by  ERISA 
plans  to  set  up  procedures  to  conform 
with  the  format  nf  the  Notice.  This  start- 
up process  is  assumed  to  require  one  , 
hour  of  a  professional's  time  at  an 
hourly  rate  of  $45.  and  that  plan 
administrators  will  complete  this  work 
themselves,  rather  than  purcha.se 
services.  The  cost  is  incurred  the  first 
time  a  plan  receives  a  medical  child 
support  order  under  the  standardized 
Notice  format   For  the  38.300  plans  with 
100  or  more  participants,  this  start-up 
cost  is  incurred  entirely  in  year  one, 
since  every  one  of  these  plans  receives 
its  first  standardized  Notice  in  year  one 
(because  nearly  6,30. 000  Notices  are 
being  sent  to  these  plans  each  year).  The 
start-up  cost  for  these  plans  is  $1.7 


million.  For  plans  with  10  to  99 
participants,  each  year  only  a  ft-action  of 
the  755,000  plans  receive  a  medical 
child  support  order  because  there  are 
only  95,000  Notices  being  sent  to  these 
plans  yearly.  However,  the  benefits  of 
investing  in  establishing  procedures  to 
conform  with  the  format  of  the  Notice 
outweigh  the  start-up  cost  by  year  three. 
In  year  one,  the  start-up  cost  to  these 
plans  is  $4.0  million.  In  year  two  the 
start-up  cost  falls  to  $3.5  million, 
because  while  some  plans  are  receiving 
their  first  standardized  Notice,  others 
are  receiving  their  second  and 
subsequent  Notices  and  therefore  are 
benefitting  from  the  initial  investment 
in  the  process  through  cost  savings.  By 
year  three,  the  start-up  cost  is  $3.1 
million,  with  the  cost  falling  each 
subsequent  year  as  more  plans  already 
have  their  procedures  in  place.  Plans 
with  fewer  than  10  participants  receive 
these  Notices  too  infrequently  to  make 
the  investment  in  establishing  cost 
effective  procedures  (there  are  1.7 
million  of  these  plans  receiving  only 
28,000  Notices  annually).  Therefore  it  is 
assumed  these  plans  will  be  unaffected 
by  the  standardized  Notice. 


Benefits  of  the  Proposed  Regulation 

The  introduction  of  a  uuifurm  notice 
with  clear  instructions  may  improve 
health  care  quality  for  children  by 
preventing  delays  and  denials  of 
enrollment  in  group  health  plans, 
thereby  encouraging  early  intervention 
in  the  treatment  of  disease  and  illness. 
The  social  welfare  loss  resulting  from 
uninsured  children  is  well  documented 
in  economic  literature.  Based  on 
analysis  of  the  1998  Current  Population 
Survey  conducted  by  the  Bureau  of  the 
Census.  15  percent  of  all  children  (or 
10.7  million)  are  currently  uninsured. 
The  lack  of  private  insurance  generally 
increases  the  likelihood  that  needed 
medical  treatment  will  be  delayed  or 
forgone,  and  that  the  ultimate  costs  of 
medical  treatment  will  be  shifted  to 
public  funding  sources. 

The  link  between  uninsured  children 
and  the  deficiencies  of  the  existing  child 
support  process  is  demonstrated  in  the 
legislative  history  of  CSPIA  '\  The 
legislative  history  indicates  that  there  is 


''  144  Copr  Rec.  S7318  (daily  ed.  lune  26,  1998) 
(Legi.slalivc  Histtiry  nf  Seiiiile  and  House 
Amendments  to  the  Child  Support  Performance  and 
Incentive  Act  of  1998.  Pub.  L.  No.  105-200). 
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a  lack  of  communication  nf  medical 
child  support  information  hetueen  the 
State  agencies  and  plan  administrators 
because  many  State  agencies  simplv 
notih-  plan  administrators  that  an  order 
has  been  issued,  and  in  turn,  many  plan 
administrators  consider  this 
administrative  notice  insufficient  to 
comply  with  current  legal  requirements. 
Although  all  child  support  orders  are 
required  to  have  a  medical  support 
component,  only  a  reported  60  percent 
of  all  child  support  orders  actually  have 
this  medical  support  C(jmponent. 

In  addition,  tne  legislative  historv 
cites  a  1996  GAO  review  of  state  child 
support  enforcement  programs  which 
determined  that  at  least  13  states  were 
not  petitioning  to  include  a  medical 
support  component  in  their  child 
support  orders,  and  20  states  were  not 
enforcing  existing  medical  child  support 
orders.  The  number  of  children  who  are 
uninsured  as  a  direct  result  of  failures 
of  this  medical  child  support  process  is 
unknown.  However,  any  reduction  in 
the  number  of  uninsured  children  that 
can  be  accomplished  by  the  proposed 
regulation  will  produce  substantial 
benefits  for  the  health  of  those  children, 
and  preserve  public  resources  for  those 
without  access  to  private  coverage. 

Direct  benefits  of  Part  B  will  accrue  to 
plan  administrators.  State  agencies, 
employers,  non-custodial  parent- 
participants,  custodial  parents,  and 
alternate  recipient(s).  Part  B  will 
overcome  the  inefficiencies  inherent  in 
current  practice,  which  often  requires 
plan  administrators  to  work  with 
medical  child  support  notices  that  differ 
from  state  to  state  and  from  individual 
to  individual.  Consequentlv.  confusion 
arises  as  to  what  constitutes  a  QMCSQ. 
and  often  as  a  result,  the  medical 
support  is  not  provided.  Specifically, 
benefits  will  accrue  to  plan 
administrators  because  they  will  all 
receive  a  standardized  Notice  (Part  B) 
which  is  easy  to  comprehend  and  to 
administer,  and  which  limits  their  risk 
of  exposure  to  errors  in  their 
determinations  of  which  orders  are 
QMCSOs  and  therefore  accurate 
identification  of  the  dependent  children 
eligible  for  enrollment  in  a  group  health 
plan.  Finally.  Part  B  will  promote  one 
of  the  objectives  of  the  child  support 
process,  which  is  to  ensure  access  to 
medical  care  coverage  for  children. 
In  the  first  year  of  a  standardized 
Notice  system,  the  total  cost  to  private 
employer  group  health  plans  of 
processing  child  medical  support  orders 
is  expected  to  drop  from  the  current 
level  of  S62.3  million  to  S35.7  million. 
This  estimate  is  derived  as  follows. 

The  Department  estimates  that  plan 
administrators  of  ERISA-covered  group 


health  plans  will  receive  a  total  of 
770,000  Notices  annually.  This  estimate 
is  based  on  the  HHS's  (Office  of  Child 
Support  Enforcement  (OCSE)  of  the 
Administration  for  Children  and  Family 
(ACF))  projection  of  1.2  million  new 
child  support  orders  with  collections 
each  year  using  historical  data  (through 
1996}  on  total  child  support  orders 
established  by  State  agencies.  The 
Department  believes  that  the  HHS  data 
is  a  reasonable  starting  point  for  our 
analysis  because  current  law  requires 
that  each  child  support  order  include  a 
provision  for  medical  support.  Although 
the  CSPIA  provisions  apply  to  church 
plans  and  governmental  plans,  cost 
estimates  for  these  plans  are  not 
included  in  our  analysis  because  under 
section  4(b)  of  ERISA,  church  plans  and 
governmental  plans  are  generally 
excluded  from  the  coverage  of  Title  I  of 
ERISA  and  therefore  are  outside  the 
Department's  regulatory-  jurisdiction. 

Applying  the  Bureau' of  Labor 
Statistics  1998  Current  Population 
Survey  (CPS)  data  on  employment 
distribution  between  the  public  and 
private  sectors  to  the  estimated  1.2 
million  medical  support  orders 
projected  to  be  issued  annually  yields 
an  estimated  1  million  new  Notices 
issued  to  private  sector  employers.  The 
Department  then  factored  in  an  estimate 
of  the  Notices  issued  to  the  private 
sector  that  would  be  required  as  a  result 
of  employees  changing  |obs.  This 
estimate,  which  was  derived  from  the 
1998  March  CPS  data  is  200,000. 
Summing  these  values  yields  an 
estimated  12  million  Notices  to  private 
sector  employers  annually. 

For  the  purpose  of  distinguishing 
between  those  Notices  that  are  QMCSOs 
and  those  that  are  not.  either  because 
there  is  no  family  group  health  coverage 
available  through  the  employer  or  the 
parent  is  no  longer  employed  by  the 
employer  receiving  the  Notice,  the 
Department  estimated  the  percentage  of 
employers  that  offer  a  group  health  plan 
with  family  coverage  in  which  a 
dependent  child  could  be  enrolled.  This 
analysis  is  based  on  the  April  1993 
Employee  Benefits  CPS  Supplement,  the 
most  recent  source  of  complete  data  on 
employer  offers  of  health  insurance. 
These  data  show  that  for  plans  with 
fewer  than  100  participants,  55  percent 
of  plans  do  not  offer  family  coverage. 
For  plans  with  100  or  more  participants. 
15  percent  do  not  offer  familv  coverage. 
In  addition,  the  Department  assumed 
that  approximately  2  percent  (regardless 
of  plan  .size)  of  the  Notices  will  not  be 
deemed  to  be  qualified  because  the 
parent  is  no  longer  employed  by  the 
employer  receiving  the  Notice. 
Applying  these  percentages  to  the  1.2 


million  Notices  yields  an  expected 
number  of  Notices  to  be  forwarded  to 
plan  administrators  of  770.000. 

The  Department  then  estimated  the 
number  of  group  health  plans 
potentially  impacted  by  the  proposed 
Notice  by  calculating  the  probability  of 
a  plan  receiving  a  Notice.  Given  that 
there  are  2.5  million  ERISA-covered 
group  health  plans  and  only  770,000 
Notices  being  sent  to  plans  each  year, 
not  all  health  plans  will  receive  a  Notice 
each  year.  Furthermore,  because  the 
likelfhood  of  receiving  a  Notice  is  a 
function  of  the  number  of  participants, 
and  plans  vary  widely  in  this  regard, 
there  will  be  wide  variations  in  the 
distribution  of  costs  and  benefits  based 
on  plan  size.  Consequently,  from  year  to 
year,  not  all  plans  will  incur  the  start- 
up cost  to  establish  procedures  to 
conform  with  the  Notice,  and  not  all 
plans  will  reap  the  benefits  of  lower  per 
Notice  processing  costs. 

The  probability  of  a  plan  receiving  a 
Notice  each  year  depends  on  the 
probability  of  any  participant  in  the 
plan  being  subject  to  a  medical  child 
support  order.  The  probability  of  a 
participant  being  the  subject  of  a  Notice 
is  assumed  to  be  independent  of  plan 
size  or  other  factors.  The  Department 
therefore  estimated  this  probability  for 
each  participant  by  dividing  the  number 
of  participants  in  private  employer 
group  health  plans,  65  million,  into  the 
number  of  Notices  issued  armually, 
770,000.  To  translate  the  individual 
probabilities  to  a  plan  level  required  an 
estimation  that  would  account  for  the 
result  that  some  plans,  due  to  the 
random  distribution,  would  not  receive 
a  Notice.  The  plan  level  probabilities  at 
different  size  intervals  were  therefore 
estimated  as  the  difference  between  a 
100  percent  probability  and  the 
probability  that  a  plan  of  a  given  size 
would  not  receive  a  Notice.  Because 
outcomes  are  sensitive  to  plan  size,  the 
Department  calculated  these 
probabilities  by  three  plan  size 
groupings — fewer  than  10  participants, 
10  to  99  participants,  and  100  or  more 
participants.  Segmentation  of  small 
plans  by  size  is  useful  because  due  to 
the  distribution  of  participants  in  small 
plans,  combining  all  plans  with  fewer 
than  100  participants  suggests  that  no 
small  plans  would  be  affected  by  the 
regulation.  Further  analysis  shows  that 
in  the  aggregate  small  plans  with  10  to 
99  participants  will  realize  the  net 
benefits  of  standardization,  while  only 
plans  with  fewer  than  10  participants 
are  expected  to  be  unaffected. 

Once  the  number  of  Notices  by  plan 
size  and  the  probability  of  a  plan 
receiving  a  Notice  in  any  year  by  plan 
size  were  estimated,  a  year-by-year 
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inalvsis  of  the  impact  of  the  proposed 

rct^ulation  on  group  health  plans  was 
( oriiliuted  In  the  first  vear.  plans  with 
lOO  or  more  participants  would  be 
expected  to  receive  an  average  of  17 
Notices  each,  because  there  are  only 
38.7,00  of  these  plans  receiving  nearly 
HaO.OOn  Notices  annually.  Currently, 
because  notices  are  not  standardized, 
the  time  required  to  process  each  of 
these  Notices  per  plan  does  not  vary 
from  the  first  to  .subsequent  Notices. 
However,  with  the  standardization 
benefits  of  the  proposed  regulation,  the 
processing  time  for  the  second  and 
subsequent  Notices  received  by  each 
plan  is  expected  to  result  in 
significantly  reduced  processing  time, 
from  1  hour  and  45  minutes  to  35 
minutes.  This  reduction  in  processing 
time,  using  a  S45  hourly  professional's 
rate.  2  minutes  in  photocopying  time  at 
a  S15  clerical  rate,  and  SO. 37  for 
materials  and  postage  per  required 
response,  generates  a  reduction  in  the 
cost  to  plans  with  100  or  more 
participants  of  processing  Notices  from 
.S52  4  million  under  the  baseline  to 
.S22  1  million  under  the  regulation.  The 
savings  is  larger  from  the  second  year  on 
because  all  of  these  plans  incur  the 
start-up  cost  in  the  first  year — the  cost 
falls  from  S52.4  million  U)  S18.3 
million. 

In  the  aggregate,  plans  with  10  to  99 
participants  also  show  positive  net 
benefits  from  a  reduction  in  costs  under 
the  standardized  Notice  system. 
However,  because  there  are  755,000  of 
these  plans  and  only  95.000  Notices 
being  sent  to  them,  as  a  group  these 
plans  do  not  benefit  from  the  reduction 
in  cost  until  the  third  year  in  which  the 
standardized  Notice  is  being  used. 
During  the  first  two  years,  the  aggregate 
investment  to  establish  a  processing 
system  when  the  first  standardized 
Notice  is  received  outweighs  the  cost 
reduction  from  processing  the  second 
and  subsequent  Notices  because  more 
plans  receive  a  first  Notice  than  receive 
a  second  Notice.  By  the  third  year, 
enough  plans  have  put  their  system  in 
place  to  makt'  the  savings  outweigh  the 
start-up  cost.  In  year  one.  the  cost  of 
processing  medical  support  orders  for 
plans  with  10  to  99  participants  is  $7.6 
million  under  the  baseline  and  SI  1.4 
million  under  the  regulation  (the  higher 
cost  is  due  to  the  start-up).  These 
(estimates  assume  the  same  processing 
hours  and  fees  outlined  above  for  the 
100  or  more  participant  plans. 
.Similarlv.  in  vear  two,  the  costs  are  $7.6 
million  and  SlO.3  million  (slightly 
lower  because  of  the  plans  that  incurred 
the  start-up  cost  in  year  one).  By  the 
third  year,  these  plans  face  lower  costs 


in  processing  medical  child  support 
orders  because  of  the  standardized 
Notice — costs  drop  from  $7.6  million  to 
S7.4  million,  with  the  savings  increasing 
in  subsequent  years  as  the  start-up 
investment  is  recouped. 

Standardization  of  the  Notices  is  not 
expected  to  have  an  economic  impact 
on  plans  with  fewer  than  10 
participants.  These  plans  receive 
Notices  so  infrequently  (there  are  1.7 
million  of  these  plans  receiving  only 
28,000  Notices),  that  an  investment  in 
establishing  a  processing  system  for  the 
standardized  Notice  is  not  cost  effective. 
and  these  plans  will  choose  to  continue 
processing  notices  as  they  do  at  the 
present  time.  For  these  plans,  the  cost 
of  processing  Notices  is  S2.3  million, 
assuming  1  hour  and  45  minutes 
processing  time  at  a  545  hourly 
professional's  rate,  2  minutes  in 
photocopying  time  at  a  SI  5  clerical  rate. 
and  $0.37  for  materials  and  postage  per 
required  response. 

Alternative  Approaches  Considered 

A  number  of  alternative  approaches  to 
this  proposed  regulation  were 
considered.  Initially  the  Departments 
prepared  a  Notice  which  consisted  of 
two  parts.  This  format  provided  a 
number  of  defaults  which  decreased  the 
discretion  required  in  responding  to  the 
Notice  and  was  particularly 
streamlined.  This  Notice  was  presented 
to  the  Medical  Child  Support  Working 
Group  at  its  first  meeting  in  March  of 
1999.  Members  of  the  Working  Group 
responded  unfavorably  to  this  format, 
noting  that  feedback  to  the  Issuing 
Agency  regarding  the  nature  of  coverage 
available  and  its  effective  date  was 
essential  to  the  effective  enforcement  of 
medical  child  support  obligations. 
Based  on  comments  received  by  the 
Agencies  at  this  meeting,  the  Notice  was 
redrafted.  A  second  version  of  the 
Notice  was  developed  which  included 
four  parts  and  a  number  of  feedback 
loops.  Again  the  Working  Group 
provided  commentary,  responding  that 
this  version  was  too  complicated  and 
cumbersome.  A  third  version  of  the 
Notice  was  developed  which  is  being 
proposed  in  this  rulemaking.  This 
version  provides  a  feedback  loop  to  the 
Issuing  Agency,  a  feature  which  the 
State  Agency  representatives  on  the 
Working  Group  desired,  yet  it  retains  a 
more  streamlined  and  comprehensible 
approach  than  the  previous  version. 
Overall  it  represents  a  significant 
improvement  over  previous  drafts. 
Specifically,  it  enables  the  State  Agency 
to  select  the  coverage  that  will 
ultimately  be  provided  to  the  child(ren) 
from  the  options  that  are  available  to  the 
participant/noncustodial  parent. 


Enabling  State  Agencies  to  make  this 

selection,  rather  than  having  the  child 
automatically  placed  in  a  default 
coverage  option,  ensures  that  the  child 
receives  meaningful  and  accessible 
coverage  from  among  the  particular 
options  available  under  the  plan. 

The  Department  invites  comments  on 
its  assumptions  and  estimates  of  the 
potential  benefits  and  costs  of  this 
proposal  for  plan  administrators. 

Paperwork  Reduction  Act 

The  Department,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and  continuing 
collections  of  information  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (PRA  95).  44  U.S.C.  3506(c)(2)(A). 
This  helps  to  ensure  that  requested  data 
can  be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currentlv,  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  is 
soliciting  comments  concerning  the 
proposed  information  collection  request 
(ICR)  included  in  Part  B.  Medical 
Support  Notice  to  Plan  Administrator  of 
the  National  Medical  Support  Notice 
(Notice).  A  copy  of  the  ICR  may  be 
obtained  by  contacting  the  PWBA 
official  identified  below  in  diis  Notice 
of  Proposed  Rulemaking. 

The  Department  has  submitted  a  copy 
of  the  proposed  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  in  accordance  with 
44  U.S.C.  3507(d)  of  PR.A.  95.  The 
Department  and  OMB  are  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
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e.g.,  permitting  electronic  submission  of 
the  responses. 

C^omments  on  the  collection  of 
information  should  be  sent  to  the  Office 

nf  Information  and  Rogulatorv  Affairs, 
Office  of  Management  and  Budget. 
Room  102,35.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Desk  Officer  for  the  Pension 
and  Welfare  Benefit  Admini.stration. 
Although  c:omments  mav  be  submitted 
through  January  14.  2000.  O.MB  requests 
the  comments  be  received  within  30 
days  of  the  publication  of  the  Notice  of 
Proposed  Rulemaking  to  ensure  their 
ctmsideration. 

Requests  for  copies  of  the  ICR  mav  be 
addressed  to:  Gerald  B.  Lindrew.  Office 
of  Policy  and  Research.  US  Department 
of  Labor.  Pension  and  Welfare  Benefits 
Administration.  200  Constitution 
Avenue,  NVV.  Room  N-5647, 
Washington.  DC  20210.  Telephone: 
(202)  219-4782  (this  is  not  a  toll-free 
number);  Fax:  (202)  219-4745. 

Part  B  of  the  Notice  would  permit 
plan  administrators  to  complv  with  the 
requirements  of  section  609(a)(5)  of 
ERISA  for  Qualified  Medical  Child 
Support  Orders  (QMCSOs).  as  amended 
by  section  401(d)  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
(CSPIA)  (Pub.  L.  105-200).  Part  B  is 
comprised  of  the  Medical  Support 
Notice  to  the  Plan  Administrator.  Plan 
Administrator  Response,  and 
Instructions  to  the  Plan  Administrator 
(hereinafter  referred  to  as  Part  B).  This 
proposed  rule  would  require  the  group 
health  plan  adm.inistrator.  upon  receipt 
of  Part  B  from  the  employer,  to  examine 
it  and  determine  whether  or  not  the 
Notice  constitutes  a  QMCSO,  Part  B 
includes  a  checklist  that  makes  this 
determination  simple  for  the  plan 
administrator.  If  any  of  the  identif\-ing 
information  for  the  alternate  recipient, 
child  or  non-custodial  parent/ 
participant  is  missing  or  the  alternate 
recipient  is  no  longer  eligible  for 
coverage,  the  plan  administrator 
determines  that  the  Notice  is  not  a 
QMCSO.  In  this  case,  the  plan 
administrator,  having  identified  that  the 
Notice  is  not  a  QMCSO.  is  required  to 
check  off  the  appropriate  reason  in  Part 
B  and  forward  it  to  the  Issuing  Agency. 
The  plan  administrator  must  also  notif\- 
the  non-custodial  parent/participant 
and  the  custodial  parent  and  alternate 
recipient(s)  of  the  specific  reasons  for 
this  determination.  This  requirement  is 
met  by  mailing  copies  of  Part  B  to  these 
parties. 

If  the  plan  administrator  determines 
that  Notice  is  a  QMCSO.  then  he  or  she 
must  provide  information  regarding 
available  coverage.  Again,  this  process 
has  been  simplified  by  the  provision  of 


checklists  for  this  purpose  in  Part  B. 
Part  B  must  then  be  forwarded  by  the 
plan  administrator  to  the  Issuing 
Agency.  The  plan  administrator  must 
also  inform  the  non-custodial  parent/ 
participant,  custodial  parent,  and 
alternate  recipient(s)  of  the  specific 
reasons  for  this  determination. 
Notification  of  the  custodial  parent  is 
deemed  to  be  notification  to  the 
alternate  recipients  if  they  reside  at  the 
same  address.  This  requirement  may  be 
met  by  mailing  copies  of  the  completed 
Part  B  to  these  parties. 

The  plan  administrator  must  also 
provide  the  custodial  parent  with  any 
forms,  documents,  or  other  information 
necessary  to  effectuate  coverage.  The 
Department  has  not  assessed  the  cost  to 
the  plan  administrator  of  providing 
forms,  documents  or  other  information 
because  this  information  would  need  to 
be  provided  regardless  of  the 
requirements  of  the  proposed 
regulation.  If  no  other  information  or 
action  is  necessary,  the  plan 
administrator  must  enroll  the  alternate 
recipient  in  the  available  coverage,  or 
notif\-  the  Issuing  Agency  and  custodial 
parent  of  any  other  action  to  be  taken  in 
order  to  effectuate  coverage. 

Once  the  enrollment  information  is 
completed,  the  plan  administrator  must 
forward  Part  B  to  the  employer  for  the 
determination  that  the  necessary- 
employee  contributions  may  be  made  by 
the  employee.  Again,  a  copy  of  the 
completed  Part  B  serves  this  purpose. 
The  Department  estimates  the  total 
annual  burden  to  plan  administrators 
for  preparation  and  distribution  of  Part 
B  to  be  785.000  hours  and  Sl.l  million 
in  the  first  year,  or  an  average  of  S7  for 
each  of  the  156,000  plans  receiving 
orders  each  year.  The  total  hours 
includes  1  hour  and  45  minutes  of  time 
for  each  first  Notice,  and  35  minutes  for 
second  and  subsequent  Notices,  to 
determine  whether  the  Notice  is 
qualified  and  to  prepare  a  response  to 
the  required  parties,  as  well  as  one  hour 
for  start-up  procedures  for  128.000 
plans.  In  addition,  2  minutes  for 
copying  and  mailing  at  a  Si 5  hourly 
clerical  rate  and  SO. 37  for  materials  and 
mailing  costs  for  each  of  the  4  responses 
required  per  Notice  were  assumed  for 
the  distribution  burden  of  Sl.l  million. 
Plans  with  100  or  more  participants  are 
expected  to  bear  most  of  this  cost— 
485.000  hours  and  S960.000.  or  an 
average  of  S25  per  plan— due  to  their 
handling  of  a  larger  volume  of  Notices. 
The  annua]  burden  for  plans  with  10  to 
99  participants  is  estimated  to  be 
250.000  hours  and  S140.000.  or  $2  per 
plan.  The  annual  burden  for  plans  with 
fewer  than  10  participants  is  50.000 
hours  and  S42.000,  or  SI. 50  per  plan.  It 


is  assiuned  that  plan  administrators  will 
complete  this  work  themselves,  rather 
than  purchase  services.  Thus,  all  costs 
other  than  distribution  costs  (materials 
and  mailing)  were  attributed  to  burden 
hours  rather  than  dollars. 

In  the  second  and  third  years,  the 
burden  declines  for  two  reasons.  First, 
all  plans  with  100  or  more  participants 
incurred  the  burden  to  establish 
procedures  to  conform  to  the 
standardized  Notice  in  year  1  and  do 
not  incur  the  burden  in  subsequent 
years.  Second,  plans  with  10  to  99 
participants  incur  the  burden  to 
establish  procedures  throughout  years 
one,  two,  and  three.  However,  the 
burden  decreases  over  time  because,  of 
the  90.000  plans  with  10  to  99 
participants  receiving  Notices  each  year, 
an  increasing  number  of  them  over  time 
have  already  established  the  procedures 
for  complying  with  the  standardized 
Notice.  Specifically,  in  year  two,  the 
Department  estimates  the  total  annual 
burden  to  plan  administrators  for 
preparation  and  distribution  of  Part  B  to 
be  680.000  hours  and  $1.1  million  (the 
dollar  figures  do  not  change  because 
mailing  and  distribution  costs  for  the 
770,000  Notices  do  not  change  over 
time).  In  year  three,  the  Department 
estimates  the  total  annual  burden  to 
plan  administrators  for  preparation  and 
distribution  of  Part  B  to  be  615.000 
hours  and  $1.1  million.  The  year  two 
and  three  totals  assume  the  same  time, 
hourly  rates,  and  fees  as  in  year  one. 
Type  ofRe\nfiw  New 
Agency:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

Title:  National  Medical  Support 
Notice. 

OMB  Number:  121(V-New. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit 
institutions;  Not-for-profit  institutions. 
Frequency  of  Response:  On  occasion. 
Total  Respondents:  156.000. 
Total  Responses:  770,000. 
Estimated  Burden  Hours:  785,000  in 
2000;  680,000  in  2001;  and  615.000  in 
2002. 

Estimated  Annual  Costs  (Operating 
and  Maintenance):  Sl.l  million. 

Comments  submitted  in  response  to 
this  Notice  of  Proposed  Rulemaking  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Regulator)  Flexibility  Act 

The  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  etseq.)  (RFA),  imposes 
certain  requirements  with  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
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Procedure  Act  15  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  certifies  that  a  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  section  603  of  the  RFA  requires 
the  agency  to  present  an  initial 
regulatory  flexibility  analysis  at  the  time 
of  the  publication  of  the  notice  of 
proposed  rulemaking  describing  the 
impact  of  the  rule  on  small  entities,  and 
seek  public  comment  on  such  impact. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions. 

For  purposes  of  analysis  under  the 
RFA.  the  Pension  and  Welfare  Benefits 
Administration  (PWBA)  considers  a 
small  entity  to  be  an  employee  benefit 
plan  with  fewer  than  100  participants. 
The  basis  for  this  definition  is  found  in 
section  104(a)(2)  of  ERISA,  which 
permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  fewer  than 
100  participants.  Under  section 
104ia)(3),  the  Secretary  may  also 
provide  for  simplified  annual  reporting 
and  disclosure  if  the  statutory 
requirements  of  part  1  of  Title  I  of 
ERISA  would  otherwise  be 
inappropriate  for  welfare  benefit  plans. 
Pursuant  to  the  authority  of  section 
104(a)(3),  the  Department  has 
previously  issued  at  29  CFR  2520.104- 
20.  2520.104-21.  2520.104^1, 
2520.104-46  and  2520  104b-10  certain 
simplitied  reporting  provisions  and 
limited  exemptions  from  reporting  and 
disclosure  requirements  for  small  plans, 
including  unfunded  or  insured  welfare 
plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  small  plans,  in  general  most 
small  plans  are  maintained  by  small 
employers.  Thus.  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  on  small  plans  is  an  appropriate 
substitute  for  evaluating  the  effect  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  from  a 
definition  of  small  business  based  on 
size  standards  promulgated  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  pursuant  to  the  Small  Business 
.\ct  (5  U.S.C.  631  ef  seq.).  PWBA 
therefore  requests  comments  on  the 
appropriateness  of  the  si/e  standard 
used  m  evaluating  the  impact  of  this 
proposed  rule  on  small  '"ntities. 

PWBA  is  promulgating  this  regulation 
because  it  is  required  to  do  so  under 
section  401(b)  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 


(CSPIA)  (Pub.  L.  105-200).  CSPIA 
requires  the  Department  of  Labor  and 
the  Department  of  Health  and  Human 
Services  (HHS)  to  jointly  develop  and 
promulgate  by  regulation  a  National 
Medical  Support  Notice  (Notice).  The 
content  of  the  Notice  is  prescribed  by 
the  statute.  Thus,  as  outlined  in  the 
economic  analysis  section  of  this 
preamble,  the  benefits  and  costs 
attributable  to  the  regulation  are  those 
associated  with  the  discretion  exercised 
by  the  Department  only  in  the  format  of 
the  Notice.  The  statute  affords  no 
regulatory  discretion  with  respect  to 
application  of  the  statutory 
requirements  to  entities  of  differing 
sizes.  Nevertheless,  analysis  of  the 
impact  of  the  regulation  indicates  that 
in  the  aggregate,  small  plans  with 
between  10  and  99  participants  will 
benefit  from  standardization  of  medical 
support  Notices,  and  that  net  benefits  to 
these  plans  will  grow  progressively 
larger  over  time.  Very  small  plans,  those 
wi3i  fewer  than  10  participants,  are  not 
expected  to  be  affected  by  this 
rulemaking  because  it  is  assumed  that 
due  to  the  infrequency  of  their  receipt 
of  Notices,  these  plans  will  continue  to 
handle  medical  child  support  notices  as 
they  do  in  the  existing  environment. 

The  standardized  format  is  expected 
to  reduce  costs  to  process  the  Notices 
once  an  initial  Notice  is  received  and  a 
procedure  is  established  to  handle 
subsequent  Notices.  Because  of  the 
infrequency  with  which  very  small 
plans  are  estimated  to  receive  Notices, 
and  the  fact  that  administrative  savings 
to  offset  procedural  start-up  costs  can  be 
achieved  only  on  the  receipt  of  second 
and  subsequent  Notices,  it  is  assumed 
that  those  small  plans  with  fewer  than 
10  participants  will  make  an 
economically  rational  choice  not  to 
invest  in  establishing  a  new  procedure 
to  handle  the  standardized  Notice.  As  a 
consequence,  each  standardized  Notice 
will  be  handled  by  very  small  plans  as 
a  unique  event,  resulting  in  no  cost  or 
benefit  over  their  current  handling  of 
these  infrequent  notices. 

The  objective  of  the  proposed 
regulation  is  to  introduce  Part  B — 
Medical  Support  Notice  to  Plan 
Administrator  (Part  B).  which 
implements  section  f)09{a)(5)(C)  of  Title 
I  of  ERISA,  which  was  added  bv  section 
401(d)  of  CSPIA.  Section  609(a)(5)(C)  of 
ERISA  provides  that  a  Notice  is  deemed 
to  be  a  Qualified  Medical  Child  Support 
Order  (QMCSO)  if  the  plan 
administrator  of  a  group  health  plan 
which  is  maintained  by  the  employer  of 
a  non-custodial  parent  or  to  which  the 
employer  contributes,  receives  an 
appropriately  completed  Notice  which 
meets  the  requirements  for  a  qualified 


medical  child  support  order  under 
section  609(a)  (3)  and  (4)  of  ERISA 
(which  provides  the  informational 
requirements  for  a  qualified  order  and 
restrictions  on  new  types  of  benefits). 
New  ERISA  section  609(a)(5)(C)  also 
establishes  the  requirements  for  plan 
administrators  to  enroll  alternate 
recipient(s)  in  a  group  health  plan  and 
to  notif\-  the  appropriate  state  agency, 
non-custodial  parent,  custodial  parent 
and  alternate  recipient(s).  Thus,  the 
legal  basis  for  the  regulation  is  found  in 
ERISA  section  609(a)(5);  an  extensive 
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Statutory  Authority  section,  below. 

The  direct  cost  of  compliance  with 
Part  B  will  be  borne  by  ERISA-covered 
group  health  plans.  Plans  with  10  to  99 
participants  will  benefit  from  a  net 
aggregate  reduction  in  costs  under  the 
standardized  Notice  system.  However, 
because  there  are  755,000  of  these  plans 
and  only  95,000  Notices  being  sent  to 
them,  these  plans  will  first  benefit  from 
the  net  reduction  in  cost  in  the  third 
year  in  which  the  standardized  Notice  is 
being  used.  During  the  first  two  years, 
the  start-up  cost  to  establish  a 
processing  system  when  the  first 
standardized  Notice  is  received  is 
expected  to  outweigh  the  benefit  of  the 
cost  reduction  from  processing  the 
second  and  subsequent  Notices.  By  the 
third  year,  enough  plans  will  have  put 
their  systems  in  place  to  make  the 
savings  outweigh  the  start-up  cost. 

In  year  one,  the  cost  of  processing 
medical  support  order  for  plans  witb  10 
to  99  participants  i";  estimated  at  $7.6 
million,  or  $85  per  plan,  under  the 
baseline  and  $11.4  million,  or  $127  per 
plan,  under  the  regulation  (the  higher 
cost  is  due  to  the  start-up).  These 
estimates  assume  the  same  processing 
hours  and  fees  outlined  in  the  economic 
analysis  section  of  this  preamble  for 
large  plans  (those  with  at  least  100 
participants).  Similarly,  in  year  two,  the 
costs  are  $7.6  million,  or  $85  per  plan, 
and  $10.3  million,  or  $116  per  plan 
(slightly  lower  because  of  the  plans  that 
incurred  the  start-up  cost  in  year  one). 
By  the  third  year,  these  plans  face  lower 
costs  in  processing  medical  child 
support  orders  because  of  the 
standardized  Notice — costs  drop  from 
$7.6  million,  or  $85  per  plan,  to  $7.4 
million,  or  $83  per  plan.  Thus,  the 
savings  increases  in  subsequent  years  as 
the  start-up  investment  is  recouped  by 
more  plans. 

Plans  with  fewer  than  10  participants 
receive  Notices  so  infrequently  (there 
are  1.7  million  of  these  plans  receiving 
only  28,000  Notices),  that  an  investment 
in  establishing  a  new  processing  system 
for  the  standardized  Notice  would  in 
most  cases  not  be  cost  effective — they 
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would  be  unlikely  to  recoup  the  start-up 
costs  from  future  savings  resulting  from 
processing  second  and  subsequent 
Notices.  For  these  plans,  under  the 
baseline  and  the  regulation,  the  cost  of 
processing  Notices  is  S2  3  million,  or 
S81  per  plan,  assuming  1  hour  and  45 
minutes  processing  time  at  a  S45  hourly 
professional's  rate,  2  minutes  in 
photocopying  time  at  a  S15  clerical  rate. 
and  SO. 3 7  for  materials  and  postage  per 
rpquired  response. 

The  data  and  assumptions  underlying 
these  aggregate  costs  and  benefits  are 
presented  in  detail  above  in  the 
economic  impact  discussion.  As  noted, 
an  estimated  770.000  Notices  will  be 
received  and  processed  bv  plan 
administrators  annually,  the 
Department  estimates  that  16  percent,  or 
123.000.  will  be  received  by  small  plans 
with  fewer  than  100  participants:  95,000 
going  to  plans  with  10  to  99  participants 
and  28.000  to  plans  with  fewer  than  10 
participants.  This  estimate  is  based  on 
the  1993  Current  Population  Survey 
data  on  distribution  of  workers  by  firm 
size  and  family  health  insurance' 
sponsorship  by  firm  size.  The 
Department  e.xammed  subgroups  within 
the  small  group  health  plan  (those  with 
fewer  than  100  participants)  universe. 
Most  of  the  plans  within  this  universe 
have  fewer  than  10  participants,  vet 
most  of  the  participants  are  found  in 
plans  with  10  to  99  participants. 
Consequently,  most  of  the  Notices  are 
sent  to  nlans  with  10  to  99  participants. 
For  plans  with  10  to  99  participants. 
90.000  plans  are  projected  to  receive 
95.000  Notices  in  year  one.  This  means 
that  in  the  first  year.  5.000  of  these 
plans  will  receive  more  than  one  Notice, 
allowing  them  to  benefit  from  the  cost 
reduction  introduced  bv  the 
standardized  Notice.  For  each 
subsequent  year,  a  growing  number  of 
these  plans  will  receive  two  or  more 
Notices,  making  the  benefits  of  the 
regulation  outweigh  the  start-up  cost  for 
plans  with  10  to  99  participants  within 
3  years. 

No  federal  rules  have  been  identified 
that  duplicate,  overlap,  or  conflict  with 
thif  proposed  regulation.  As  discussed 
prpviously  in  the  economic  analvsis 
under  the  Executive  Order,  a  number  of 
alternatives  to  this  proposed  regulation 
were  considered.  At  least  two  distinct 
versions  of  the  Notice  were  developed 
prior  to  arriving  at  this  proposal.  Prior 
drafts  were  critiqued  by  the  Medical 
Child  Support  Working  Group,  which 
includes  representatives  from  the  small 
business  community.  Based  on 
commentary  received  from  the  Working 
Group,  the  Agencies  feel  that  this 


version  of  the  Notice  provides  the 
minimum  information  necessary  to 
comply  with  section  609(a)(5)(C)  of 
ERISA  and  imposes  the  least  economic 
impact  on  small  entities.  The 
establishment  of  different  compliance 
requirements  or  an  exemption  from 
compliance  for  small  entities  was  not 
considered  in  light  of  the  goal  of  this 
rulemaking.  Differing  compliance 
schemes  for  small  entities  would 
frustrate  the  objective  of  providing  a 
nationally  uniform  medical  child 
support  notice  to  be  used  by  all  State 
Agencies  and  to  be  easily  identified  by 
employers,  plan  administrators  and 
parents. 

The  Department  requests  comments 
from  small  entities  regarding  what,  if 
any,  special  problems  they  might 
encounter  if  this  regulation  were 
implemented  as  proposed,  and  what 
changes,  if  any.  could  be  made  to 
minimize  these  problems. 

Small  Business  Regulator)  Enforcement 
Fairness  Act 

The  rule  proposed  in  this  action  is 
subject  to  the  provisions  of  the  Small 
Business  Regulaton.-  Enforcement  Act  of 
1996  (5  U.S.C.  801  Pt  seq.)  (SBREFA). 
The  rule,  if  finalized,  will  be 
transmitted  to  Congress  and  the 
Comptroller  General  for  review. 

Unfunded  Mandates  Reform  Act 

For  purpose,^  of  th»^  Iniunded 
Mandates  Reform  Ad  ni  1995  (Pub.  L. 
104-4).  as  wpII  as  Executive  Order 
12875.  this  prupused  rule  does  not 
include  any  Federal  mandate  that  may 
result  in  the  expenditure  by  state,  local 
and  tribal  governments  in  the  aggregate, 
or  by  the  private  sector,  of  8100,000,000 
or  more  in  any  one  vear. 

Statutory  Authority 

Sections  505  and  609(e)  of  ERISA 
(Pub.  L.  93-406.  88  Stat.  894,  29  U.S.C. 
1135  &  1169(e)).  Section  401(b)  of 
CSPIA  (Pub.  L.  105-200.  112  Stat.  645). 

List  of  Subjects  in  29  CFR  Part  2590 

Employee  benefit  plans.  Health  care. 
Health  insurance.  Pensions.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  above,  Part 
2590  of  Title  29  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  2590— RULES  AND 
REGULATIONS  FOR  GROUP  HEALTH 
PLAN  REQUIREMENTS 


2.  The  authority  citation  lor  part  2590 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1027.  1059,  1135. 
1171.  :  194;  Sec.  4301.  Pub.  L.  103-66.  107 
Stat.  372  (29  U.S.C.  1169);  Sec.  101.  Pub.  L 
104-191,  101  Stat.  1936  (29  U.S.C.  1181); 
Secretary  of  Labor  s  Order  No.  1-67,  52  PR 
13129.  April  21.  1987. 

3.  Part  2590  is  amended  by 
redesignating  subparts  A.  B,  and  C  as 
subparts  B,  C,  and  D,  respectively  and 
a  new  subpart  A  is  added  to  read  as 
follows: 

Subpart  A— Continuation  Coverage. 
Qualified  Medical  Child  Support  Orders. 
Coverage  for  Adopted  Children 

Sec. 

2590.60P-1— fRM^pr^  o,^l 


§2590  609-2 
Notice. 


National  Medica-  Suppo't 


1.  The  part  heading  is  revised  to  read 
as  shown  above. 


(a)  This  section  promulgates  the 
National  Medical  Support  Notice  (the 
Notice),  as  mandated  by  section  401(b) 
of  the  Child  Support  Performance  and 
Incentive  Act  of  1988  (Pub  L.  105-200). 
If  the  Notice  is  appropriately  completed 
and  satisfies  paragraphs  (3)  and  (4)  of 
section  609(a)  of  the  Employee 
Retirement  Income  Security  Act 
(ERISA),  the  Notice  is  deemed  to  be  a 
qualified  medical  child  support  order 
(QMCSO)  pursuant  to  section 
609(a)(5)(C).  Section  609(a)  of  ERISA 
delineates  the  rights  and  obligations  of 
the  alternate  recipient,  the  participant, 
and  the  plan  under  a  QMCSO. 

(b)  For  purposes  of  this  section,  a 
Notice  is  appropriately  completed  if  it 
contains  the  name  of  an  issuing  agency, 
the  name  and  mailing  address  of  an 
employee  who  is  a  participant  under  the 
plan,  the  name  and  mailing  address  of 
one  or  more  alternate  recipient(s)  (or  the 
name  and  address  of  a  substituted 
official  or  agency  which  has  been 
substituted  for  the  mailing  address  of 
the  alternate  recipient(s)),  and  if  the 
family  group  health  care  coverage 
required  by  the  child  support  order  is 
identified  and  available. 

(c)  For  the  purposes  of  this  section,  an 
"Issuing  Agency"  is  a  State  agency  that 
administers  the  child  support 
enforcement  program  under  Part  D  of 
Title  IV  of  the  Social  Security  Act. 

Signed  at  Washington,  DC,  this  4th  dav  of 
November.  1999. 
Richard  M.  McGahey. 
Assistant  Secretan,;  Pension  and  Welfare 
Benefits  Administration,  Department  of 
Labor. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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iiVIHNOS 


PART  A 


EMPLOYER  WIT!  5  H<i  hl\f    no  MCE 

This  Notice  is  issued  under  Section  466(a)(  19)  ot  the  Social  Secuniv  Act  and  Section 
6()9(  ..i)(  5 )( C"  I  o\'  the  Employee  Retirement  Income  Security  Act  of  IQ74  (JRISA). 


libuing  A^encv: 
IssuinK  Aaency  Address: 


Date  of  Notice:  

Case  Number 

I  elcphcnc  Number 


EmployerWithholder's  Federal  EIN  Number 


Court  Name: 

Date  of  Support  Order 
Support  Order  Number: 


RE' 


Employee, Obiicor's  Name  (Last,  First.  VII) 


) 


EmployerWilhhulder"s  Name 


f  mnlf)>ee/Oblig(ir's  Social  Security  Number 


Employer 'Withhoider's  Address 


Employee  OWigor'«  Mailing  Address 


Custodial  Parem's  Name  (Last.  First.  MI) 


Custodial  Parent's  Mailing  Address 


Substituted  Official  Agency  Name  and  Address 


_> 


Alternate  Recipicnt'Child(ren)N  Vlaihng  Address  (if 
different  from  Custodial  Parent's) 


-J 


Name,  Mailing  Address,  and  TelephcMie 
Number  of  a  Representative  of  the  Alternate 
Recipientl,syChild(reni 

Altcmatc|lde^^niChr.d(rcnrvN<Hne(s)  1>0B        SSN 


Aiicmaic  Recipient  Child(ren)>  Name(sl  HOB  SSN 


1  ipc  • .  Eioup  hwallh  tali  tovtragc  icquiad  b>  the  order; 
health).        (( Mherl  - , 


(BasU). (Denial*.  (Vision^: (['rescrption  drug):        (Mental 


-46- 


Fp(ift.)i   Kpqistrr    \'   '    r,:    y,      "in 'Monday.  November  15.   1999 /Proposed  Rul 


f>2iHr 


r  MPl  ()\  \  R  KFSPONSE 
(To  be  completed  by  Employer,  as  appropriate) 

If  either  1  or  2  below  applies,  check  the  appropriate  box  and  return  this  Part  A  to  the  Issuing 
Agency.  NO  OTHER  ACTION  IS  NECESSARY.  If  neither  I  nor  2  applies,  forward  Part  B  to 
the  appropriate  plan  adniinistrator(s).  If  the  Plan  Administrator  informs  you  that  the  child(ren) 
is/are  enrolled  in  an  option  under  the  plan  the  employee  contribution  for  which  e.xceeds  the 
amount  that  may  be  withheld  from  the  employee's  income  due  to  State  or  Federal  withholding 
limitations  and'or  prioritization,  check  number  3  and  return  this  Part  A  tq  the  Issu^'  Agency. 

□  1 .    Employer  does  not  maintain  or  contribute  to  plans  proy^l^ing  d.  pojdeot  t  '  family  health 
care  coverage  or  the  employee  is  among  a  class  of  emplo^^^^ffor  c  -    npl*^,  part-!'me  or  non-   jrj 
union)  that  are  not  eligible  for  family  health  coverage  un^any  grc.p  k.rlthplan  maintained.!^ 
the  employer  or  to  which  the  employer  contributes.        :^;;  _.x^'' 

n  2.  Health  care  coverage  is  not  available  because  employee  ^jEu  ionger  emplo)cd  by  inc 
employer:  ':: 

Last  known  address: 


,.J8Vi, 


Last  known  telephone  number:  

New  employer  (if  known):  __      0^ 
New  employer  address:        ..^.  ■" 
New  employer  telenhond!9bmhe: 


□  3.  Statflci^.Sxkr..'   ^  >tifi(^E|Q^|imitatioiig^fflria,or  prioritization  prevent  the  withholding  from 
the  empioyHB^spcqgic    ;  •h^:^j||^i;equired  to  obtain  coverage  under  the  terms  of  the  plan. 


Telephone  Number: 
Date: 
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PART  A 


FMPl O^  FR  W  ITHHOLDING  NOTICE 

!  hi>  Notice  i>  issued  under  Section  466(a)(19)  of  ihe  Social  Security  Act  and  Section 
h()s»(  a )( .^  ii  C  •  of  the  Employee  Retirement  Income  Secunty  Act  of  1974  (FRISA).  ^#- 


ls^u;ng  -X^er.^v:   

!  vsuirii;  Aiier-.c\  Address: 


Dale  ot  Notice-  

Case  Number 
Iclcphonc  N  jmher 


Court  Name 


EmpKner  Witnhoider's  Federal  EIN  Number 


Employer  \V  jthhuider^  Nane 


EmpKner  Withholdcr^  Address 


Custodial  Parents  Name  1 1  ast.  First,  MI) 


Custocial  Parent'^  Maiiinia  \ddre^^         ^l-^.^  ■;.;' 


Ahemate  Recipien 

difTerent  from  Cusiodi 


;^  gferj^^ituted  Official  Agency  Name  and  Address 


Name,  Maiiii«iKddress.  and  Teleph^jp^j^.,,, 
Number  ofidRpreseniatAC  of  the  -\|^rp^. 
RccipientlJKhildiren,!  « 


Alternate 


nlChi•Jlren!^NJPf^':  HOB         SSN 
air 


Alternate  Rcc:p!cnl/ChlM(^en)^^^ame(s;  DOB  SSN 


Type  of  group  health  care  coverage  required  by  the  order: 
health).        (Other)- 


(Basic);  (Dental);  (Vision);  (Prescription  drug), (Menial 
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EMPLOYER  RESPONSE 

{To  he  completed  by  Emplo\er.  as  apprcpnaie) 


If  either  1  or  2  below  applies,  check  the  appropriate  box  an 


\   rr-'. 


•ne  Issuing 


Agency  .  NO  O  FHER  .ACTION  IS  NLC  E.SS.AR^'    I:  neither  :  nor  2  applies.  torAarc  Pan  B  to 
the  appropriate  plan  administrator(s).  If  the  Plan  Xdirarastrator  mlonr.s  vou  that  ihe  ^ni;dircn» 
is 'are  enrolled  in  an  option  under  the  plan  the  employee  contribution  !or  uhich  cx^ecv;,-  the 
amount  that  may  be  withheld  from  the  empknee's  :ncome  due  ti^  State  .t  Fcdera;  \sj;h.ni>;J).ng 
limitations  and  or  Drionti/ation.  cneck  num.ber  .'^  and  returr,  th'-  f^art  A  :q  tne  ]<<\Jm  \^cnc\. 

□  1 .    p]mnlo\er  does  not  m.aintam  or  contribute  to  plan.--  p 
care  coverage  or  the  employee  is  among  a  class  of  employ 
union)  that  are  not  eligible  for  family  health  coverage 
the  employer  or  to  which  the  employer  contributes, 

□  2.   Health  care  coverage  is  not  a\ailable  because  empl 
employer: 

Last  known  address: 

Last  knovkTi  telephone  number 

New  employer  nf  known): 

New  employer  address: 


□  3.  S 
the  empl^ 


imitatiofl^BTO/or  pnontization  pre\ent  the  v'.r.hnoi  jmi:  trorr: 
required  to  obtain  coverage  under  the  xcrvrs  o*  the  rian. 


Telephone  Number 
Date: 
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tiJDht, 


F.-r|,T,1     R. 


\',,1      1.1       \' 


Mondav    v,„..,„,i„>r   i -,     nun./n,., 


,1  PmI, 


INSTRUCTIONS  TO  FM I' i  OM  K 

Ihis  document  scr\cs  as  notice  that  the  employee  identified  above  is  obligated  by  a  court  or 
administrative  child  support  order  to  provide  health  care  coverage  for  the  child(ren)  also 
identified  above,    fhis  Medical  Support  Notice  replaces  any  Medical  Support  Notice  that  the 
Issuing  Agency  has  previously  served  on  you  with  respect  to  the  employee  and  the  children  listed 
on  this  Notice.  Such  child(ren)  are  also  referred  to  as  .Mternate  Recipient(s)  in  the  Notice. 

The  document  consists  of  Part  A  -  Employer  W  uhholdinji  Notice  for  the  employer  to  withhold 
any  employee  contributions  required  by  the  group  hc.ilth  plants!  in  which  the  alternate 
recipient(s)  is/are  enrolled:  and  Part  B  -  Medical  Support  Notut  t(»  the  Plan  AdminiNiralor. 
which  must  he  forwarded  to  the  administrator  of  each  group  health  plan  identified  by  the  j^ 

employer  to  enroll  the  eligible  alternate  recipient(s)/chil(i(fen). 


if 


VlJ»' 


t;3;; 


KMi'f  1)^  f  K  Kf.M'l.t.N.Miili.lTIES 


As  the  employer  of  the  employee,  you  are  required  to; 


If  the  individual  named  above  is  not  your  employee,  or  if  fatniJy  hea'th  care  coverage  is 
not  available,  please  complete  item  1  or  2  of  theBmpio>cr  R^ponse  as  appropriate,  and 
return  it  to  the  Issuing  Agency.  NO  I  URTHER  AC  i  ION  IS  >lfirtSSARY. 


If  family  health  care  coverage  is  ijvailable  for  which  the  alternate  recipient(s)/child(ren) 
identified  above  may  be  eligibls^iyou  are  jtelquircd  iq: 

a.  Transfer,  not  later  tjNafi  20  business  days  alfer  the  date  of  this  Notice,  a  copy  of 
t'.nt  H     ^liMjvil  Support  IVoricf  to  the  Plan  \dmini.strator  to  the 

,.;.    adnunislraluc.o^each  app-   priate  group  health  plan  for  which  the  alternate 
'-     recipicnti'syctdiaO'en)  mu>  oceiigiWe,  and 

b.  Upon  Q'-  ificatidh  fh)m  ihe  plan  administrator!  s)  that  the  alternate 
rccipient(s)<'child(rea)|s/arc  enrolled,  either 


.r 


1)  withhoW  from  the  employee's  income  any  employee  contributions 
required  under  eacli  group  health  plan,  in  accordance  with  the  applicable  law  of 
the  emplayee^S  principal  place  of  employment  and  transfer  employee 
contribuc^ns  to  the  appropriate  plan(s).  or 

2)  complete  item  3  of  the  Employer  Response  to  notify  the  Issuing  Agency 
and  ihe  parties  that  enrollment  cannot  be  completed  because  of  prioritization  or 
limitations  on  withholding. 


I  I\ll  1   \l  |n\s  ON  W  !  1  MMM!   DING 

The  amount  witliheld  cannot  exceed %  of  the  employee's  aggregate  disposable  weekly 

earnings,   fhe  employer  may  not  withhold  more  than  the  lessor  of 
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Fcdpr^I     Rnoitfi.r   '\'  ,1      I-!      \",  Mu\f     „1     ,        \ 


iibPF  15.  iqnq/F'ropo 


■2067 


1 .  The  amounts  allowed  by  the  Federal  Consumer  Credit  Protection  Act  ( 1 5  U.S.C. 
section  1673(b)); 

2.  The  amounts  allowed  by  the  State  of  the  employees  principal  place  of~ 
employment;  or 


J. 


The  amounts  allowed  for  medical  support  by  the  child  support  order. 


The  Federal  limit  applies  to  the  aggregate  disposable  weekly  earnings  (ADWE).  ADWH  is  the 
net  income  left  after  making  mandatory  deductions  such  as  Slate.  Federcd,  local  taxes;  Social 
Security  taxes;  and  Medicare  taxes. 

i'Rinf^n^  or  wiTHiioi  nixG  i:i^  .:r 

If  vviihliolding  is  required  for  employee  contributions  to  otic  nr  roott  plans  under  Uuh  notice  and 
for  a  support  obligation  under  a  separate  notice  and  available  fiaids  are  insufficient  for 
withholding  for  both  cash  and  medical  support  contributiofns,  the  employer  must  withhold 
amounts  lor  purposes  of  cash  support  and  medical  suprud      -intributions  in  accordance  with  the 
law.  if  any.  of  the  State  of  the  employee's  principal  placv  vi  t.n  nloyment  requiring  prioritization 
between  cash  and  medical  support.  '*?  - 

!)i   !<  \  !  If  )N  ni    \\  [  !  niiOl  !)!\(, 

The  alternate  recipient(s)'child(ren)  shafiK-  treatetf  as  depentients  under  the  terms  of  the  plan. 
Coverage  of  an  alternate  recipient  asa^iependeilt  will  end  when  similarly  situated  dependents  arc 
no  longer  eligible  for  coverage  under  the  teriusjof  the  plan.  However,  the  continuation  coverage 
provisions  of  ERISA  may  entitltj-Jje  altema|ie|ecipieat;jtb  continuation  coverage  under  the  plan. 
The  employ«;must  continue  to  wi' hhold  employee  coTitributions  and  may  not  disenroU  (or 
eliminate  cbvisrago  ••"■'  the  aJtemaie  recipient  chi'^i  ren)  unless: 

1  The  employer  is  provideo    .tisfactorv  written  evidence  that: 


b. 

TU.. 


The  CO  :: '       •dministrative  child  support  order  referred  to  above  is  no 
longer  int.'  .^i.  or 

Thealtemnc  recipient(s)/child(ren)  is  or  will  be  enrjlled  in  comparable 
cowfc^e  which  will  take  effect  no  later  than  the  eftective  date  of 
dasenrollment  from  the  plan;  or 

driployer  eliminates  family  health  coverage  for  all  of  its  employees. 


An  employer  may  be  subject  to  sanctions  or  penalties  imposed  under  State  law  and/or  ERISA  for 
discharging  an  employee  from  employment,  refusing  to  employ,  or  taking  disciplinary  action 
against  any  employee  because  of  medical  child  suppon  withholding,  or  for  failing  to  withhold 
income,  or  transmit  such  withheld  amounts  to  the  applicable  plan(s).  as  the  Notice  directs. 
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INSTRl  C  [  IONS  TO  EMPLOYER 

This  document  serves  as  notice  that  the  employee  identified  above  is  obligated  by  a  court  or 
administrative  child  support  order  to  provide  health  care  coverage  for  the  child(ren)  also 
identified  above    this  Medical  Support  Notice  replaces  any  Medical  Support  Notice  that  the 
Issuing  Agency  has  previously  served  on  you  with  respect  to  the  employee  and  the  children  listed 
on  thi^  Nonce    Such  child(ren)  are  also  referred  to  as  Alternate  Recipient(s)  in  the  Notice. 


The  document  consists  of  Part  A  -  Kmplover  Withholding  Notice  for  the  empi 
any  employee  contributions  required  h\  the  group  health  plan(s)  in  whi 
recipient(s)  is/ are  enrolled;  and  Part  B  -  Medical  Support  ^^£ice  to 

which  must  be  torvvarded  to  the  administrator  of  each  groi^Mfclth  p! 
empkner  to  enroll  the  eligible  alternate  recipient(s)/chil(iBPi) 

EMPLOYER  RESPONSIBILITIES 


to  withhold 
ate 
'Administrator. 

y  the  ,^ 


As  the  empkner  of  the  employee,  you  are  required  to: 

1.  If  the  individual  named  above  is  not  your  empl 

not  available,  piease  complete  item  1  or  2 
return  it  to  the  Issuing  Agency.  NO  F 


2. 


1th  care  coverage  is 
'as  appropriate,  and 
SSARY. 


If  family  health  care  coverage  is  .jgpTiiahle  t 
identitled  above  mav  he  elimbltii^t'u  arciP^uired  ti 


ate  recipient('s)/child(ren) 


a.  Transfer,  not  laterJjHTZO  bu 

Part  B  -  .MedicaHKipport 

,.administrat|^B|^fch  appro 
')ient(^I^^^^Bc)  mav 


days  a^r  the  date  of  this  Notice,  a  copy  of 
Man  Administrator  to  the 

health  plan  for  which  the  alternate 
>le,  and 


Ian  administrator(s)  that  the  alternate 
enrolled,  either 


trom  the  employee's  income  any  employee  contributions 
group  health  plan,  in  accordance  with  the  applicable  law  of 
nncipal  place  of  employment  and  transfer  employee 
n.s  to  the  appropriate  plan(s),  or 

2 )  complete  item  3  of  the  Employer  Response  to  notify'  the  Issuing  Agency 
e  parties  that  enrollment  cannot  be  completed  because  of  prioritization  or 
nations  on  withholding. 

LIMITATIONS  ON  WITHHOLDING 

The  amount  wuhhcld  caruioi  exceed %  of  the  employee's  aggregate  disposable  weekly 

earnings.    The  employer  may  not  withhold  more  than  the  lessor  of 
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1.  The  amounis  allowed  by  the  Federal  Consumer  Credit  Protcctk'n  .\ct  (15  U.S.C., 
section  1673(b)); 

2.  The  amounts  allowed  h\  the  State  of  the  empiuvee's  principal  place  of 
employmenl,  or 

3.  The  amounts  allowed  for  medical  ^uppr.rt  '^>  ihe  .hild  support  order. 
The  Federal  limit  applies  to  the  aggregate  disposable  weekly  earnings  i  ADWI  •    ^\^'E  is  the 


net  income  left  after  making  mandatory  deductions  such  as  Slate,  FederAJoeajjitikes.  Social 
Securit\  taxes,  and  Medicare  taxes. 

PRIORITY  OF  WITHHOLDING 

If  withholding  is  required  for  en-.pio>ee  eontnnutions  t 
tor  a  support  obligation  under  a  separate  notice  and  a\a 
withholding  for  both  cash  and  medical  support  contnbuti 
amounts  for  purposes  of  cash  support  and  medical  supp 
law.  if  any.  of  the  Stale  of  the  emplo>ce"s  principal  pi 
between  cash  and  medical  support. 

DURATION  OF  WITHHOLDING 


The  alternate  recipienKs)  child(ren)  shatfte  tr 
Coverage  of  an  alternate  recipient  ^^^Kpend 
no  longer  eligible  for  coverage  u^JplfHe  te 
provisions  of  ERISA  may  enlitit^l^  ahem 
The  emplov^unust  eontin^H|kWthhold  e 
eiimJnate^i^^Bce  tor)  iflHKBIke  recipi 


over  il 


."  plans  anai 
s  are  :nsul"f;c:cnT 

plo\er  must  withhold 

m  accordance  with  the 
qu;nne  rrioritization 


"under  the  tenii^  o:  t^-^.e  r!an 
similarh  situated  dependents  are 
Flowever.  the  continuation  coverage 
I  continuation  coverage  under  the  pian. 
itnbutions  and  ma\  no"  disenroll  (or 
1)  unless. 


satisfactor\  written  evidence  that; 


or^pninistrative  child  support  order  referred  to  above  is  no 
feet;  or 

'te  recipient! SI  childiren  i  is  or  wiii  pe  enrolled  in  comparable 
which  will  take  effect  no  later  thai:  the  eflective  date  of 
nrollment  from  the  plan;  or 

oyer  eliminates  family  health  co\erage  for  all  of  its  emplovees. 

CTIONS 

An  employer  may  be  subject  to  sanctions  or  penalties  imposed  under  State  'aw  and  or  FRIS.^  for 
discharging  an  employee  from  employment,  refusing  to  emplo\ .  or  taking  discipiman.  action 
against  any  employee  because  of  medical  child  support  withholding,  or  for  tailing  to  v\:thhoid 
income,  or  transmit  such  withheld  amounts  to  the  applicable  plant s).  as  the  Notice  uirects 
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NOlUrot    i  (  ;m  IN  \  I  iOiN  OF  EMPLOYMENT 

In  any  case  in  which  the  above  employee's  employment  with  the  above  employer  terminates,  the 
employer  must  promptly  notify  the  Issuing  Agency  listed  above  of  such  termination.  This 
requirement  may  be  satisfied  by  sending  to  the  Issuing  Agency  named  above  a  copy  of  any 
notice  the  employer  is  required  to  provide  under  the  continuation  coverage  provisions  of  ERISA 
or  the  Health  Insurance  Portability  and  Accountability  Act. 


'Is? 


L.MPLU\LK  LiABlLll  i  FORCONiKiiJi   !  iON  iOl'LAN 


The  employee  is  liable  for  any  employee  contributions  that  a^e  required  uudertTie  plan(s)  for 
enrollment  of  the  alternate  recipient(s)/child(ren)  and  is  sub|e<^tp  j prf opnafeeiit>rv;cment.  The^ 
employee  may  contest  enforcement  based  on  a  mistake  of  feci  i  .such  a^  ^e  lij^tSiJty  c  t  the         .0 
obligor).  Should  an  employee  contest,  the  employer  must  priced  ip  comply  wift  tte  employer 
responsibilities  in  this  Notice  until  notified  by  the  Issuing  A^cn^y  to  discontinue  wkhholding. 


(  (»N  I  \(  !  K)K  <)l  f  '^  novs 


If  you  have  any  questions  regarding  this  Notice,  you  ni^  contact  the  issuuij-  .\gency  at  the 
address  and  telephone  number  listed  above. 


if 
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fiL'fUin 


NATIONAi    MMH(   \l    vi  \-\'<)U]  \i>\\,  E    ombnos 


P  \R  1   H 


MLDICALJiLPPURi  NOriCE  TO  PLAN  VDM  !  \  !<TR  xTOR 

This  Notice  is  issued  under  section  466(a)(19)  of  the  Social  Security    \^i  .n.u  -c-i.;-vm;  m:  ..,;  „    m  ,  ^f  the 
Employee  Retirement  Income  Security  Act  of  1974  (ERISA).  Receipt  of  this  Notice  from  the  Issuing 
Agency  constitutes  receipt  of  a  Medical  Child  Support  Order  under  ERISA  section  6Q9(a)(5)(A) 
and  (B).  The  rights  of  the  parties  and  the  duties  of  the  plan  administrator  under  this  NOifCE  are  in 
addition  to  the  existing  rights  and  duties  established  under  such  section. 


Issuing  Agency: 

Court  Name:    .-^^IP          ~- 

Issuing  Agency  Address; 

DateofSuppfflft^rder:          ,^-T_ .^:f' 

Support  Or(iiir"Number:    ,-H£''                                       c0' 

Date  of  Notice: 

Case  Number: 

Telephone  Number: 

Employer/Withholder's  Federal  EIN  Number 


EmployerWithholder's  Name 


J 


RE* 


Em^o>Ci.  .  :"lJgor"s N»Ei.    I  a'.t.  First.  MI) 


E^ployee/OHIit'nr\  ^JWal  Security  Number 


Employer/Withholders  Address 


Custodial  Parent's  Name  (Last.  First,  MI) 


,*■.     WW 


•,s' 


Linpltncei'C^tee.ir's  Address 


Custodial  Parent  ^  Address 


S„Dstituted  Offlcial'Agency  Name  and  Address 


.Alternate  Recipient'Ch,id(i«flj's  Addr-"'^'^  (if 
Different  from  Custodial  Fdrettt's) 


J^ 


Namc(';>  \ft§ing  Address,  and  Telt^ont 
Numbc-  of  aF  .  presentative  of  the  /Slemate 
Recipn.tit(syCrild(ren)  4;^ 

.AIienia;eReei^ka3t/ti>iiu^fen)'5Kamc{s)  DOB        SSN 


AllemateRecipient'Child(reti)'sName(s)  DOB  SSN 


Ivpc  of  group  health  care  coverage  required  by  the  order 
health).  (Other)  - 


(Basic).  (Dental).  (Vision):  (Prescription  drug). (Mental 
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NOTICE  OF  TERMINATION  OF  EMPLOYMENT 

In  any  case  in  which  the  aho\f  emplovee's  employment  with  the  above  employer  terminates,  the 
employer  must  promptly  nou:>  tne  !>5Uing  Agenc>  listed  above  of  such  termination.  This 
requirement  may  be  satistled  by  sendmg  to  the  Issumg  Agency  named  above  a  copy  of  any 
notice  the  empiover  ;s  required  t>>  prcv.dc  under  the  continuation  coverage  provisions  of  ERISA 
or  the  Health  Insurance  i'ortaniht\  ,ind  Accountability  .Act 


EMPLOYEE  LIABIL1T\  FOR  ( ONTRIBITION  TO  PLAN 

The  employee  is  liable  for  urn  empiovce  contributions  that  a^ require 
enrollment  of  the  dltcmatc  rccipient(s)/child(ren)  and  is  subflpto  ap^ 
employee  mav  contest  cnforLcnicnt  ha.sed  on  a  mistake  o^Kt  (such 
obligor).   Should  an  emplo\cc  ^ontt-Ni,  t;ic  employer  muMgproceed  MBfPmpl 
responsibilities  in  this  Notice  until  notiiica  dv  the  IssuijBiKenQjiro  discontini 


e  plan(s)  for 
brcement.  Th 
flhe 


CONTACT  FOR  QLE.STIONS 

if  you  have  anv  questions  retiaruing  this  Notice,  you  rnay'  contac 
address  and  telephone  number  .isted  abi)\i 


ujg  Agency  at  the 
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MEDICAL  SI  PPORT  NOTICE  TO  PLAN  ADMLNISTRATOR 

Thi.s  Notice  is  issued  under  section  466(aKiy)ot  the  Social  Sccuntv   \^t  ard  sc^-;.''!  ?i  i^  a    -  >, '    <  .•:  tiie 
Emplovee  Retirement  Income  Security  .Act  of  1974  (IRISA  ;    Receipt  of  this  Notice  from  the  Issuing 
Agency  constitutes  receipt  of  a  Medical  Child  Support  Order  under  F.RIS  A  section  6j^(aK5H  \) 

and  (B).   The  rights  of  the  parties  and  the  duties  of  the  plan  adminisiratv'.r  .indt^  :hi-.  \(J^^[  are 
addition  to  the  existing  rights  and  duties  established  under  such  section 

Issuing  .Agencs 

Issuing  Agency  Address: 


Type  of  group  health  care  coverage  required  b>  the  order    (Basic; 

healUii, (Other)  - 


iDenial),  (Vision);  vPrssc^ipUon  drug). 


JMental 
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PLAN  ADMIMSI  k  \I()K  HI  si'ONSK 
(To  be  completed  by  the  plan  administrator  ajid  returned  to  the  Issuing  Agency) 


This  Notice  was  received  by  the  plan  administrator  on 


1 .  D  This  Notice  docs  not  constitute  a  "qualified  medical  child  support  order"  because: 

□  The  name  of  the  n  alternate  recipient(s)  or  □  participant  is  missing. 

□  The  mailing  address  of  the  n  alternate  recipient(s)  or  □  participant  is  missing. 

□  The  alternate  recipient(s)  is/arc  at  or  above  the  age  at  which  dependents  aii^^no  longer 
eligible  for  coverage  under  the  plan.  .]%,        #* 


2.  n  This  Notice  was  determined  to  be  a  "qualified  mcdic;ii<£oii  vippoftotiitery  on .  If 

dependent-only  coverage  is  not  available  under  the  plan,  thecnipj.  >  cj  arci^t^ifte  recipient(_^'-' 
are  to  be  enrolled  in  family  coverage  as  indicated  below.  •  L:  : 

a.  'J  There  is  only  one  type  of  coverage  provided  igidcr  ti^  plan     1  he  altiSftilittl  -■ 
rccipicnt(s)  is/are  included  as  dependents  of  the  particinaiilnJWigr  the  plan. 


# 


b.  □  There  is  more  than  one  option  available  undep 
select  from  the  available  options  and  return  this  Part  B  tolrie 
for  processing.  Each  alternate  recipient  is  to  be  inciuded  as  a  o 
following  options  that  provide  family  coverage: 
a(l) 


swmi;   \tieiK;.  rriist 
iiinistrator  named  below 
»»tidcr  one  of  the 


,»HI'i  lM!i>i, 


jit  enrolled,  the 


participant  has  elected  this  "jHl*^"] 

g  (3)  ^ 


0 


S::r5;.::j' 


4i8P^ 


;-»=■ 


iW 


(date). 


3.  The  plan  admini.strator  receivec^l^mforraapDn  necessJp^  for  enrollment  on 

Coverage  is  effective  as  of         -MW •    '^.fl^CLe^-i^fl/'^v !:hh('IJing  should  commence  if 

permitted  uoder  ^'  it-'  ir:  i  F^3e;1§  '>•'•'  ' >    4ffig^^^fe"''t'norii:Ai;u)n  limitations     The  alternate 
reeipientia^fij^fki-c  'xefitiglgmi^     ,  u.e  t'^jliioflg  oplion(s): 


/same  aiiaflppOTgSS^)!  T-'"' 
or  msurance 


.^•;r^|^  or  Contract  number: 


Address  to  submit  claims: 


'»«ifi 


.  ysr:;i. , 


Urn 


Rffi^Xviininistratt^'^  or  Sfpresentative: 


u;i:t«' 


Telephone  N'umher 
Date: 
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IN^I  R[  (    1  lON^  iO  i'l    \\    M.'MiMsi  R  \  K  ik 


Paperwork  Reduction  Act  Notice 

The  Issuing  Agency  asks  for  the  information  on  this  form  to  carry  out  the  law  as  specified  in  the 
Employee  Retirement  Income  Security  Act.  Yau  are  required  to  give  the  Issuing  Agency  the 
information.  You  arc  not  required  lo  respond  to  this  collection  of  information  unless  it  displays  a 
currently  valid  0MB  control  number.  The  Issuing  Agency  needs  the  information  to  determine 
whether  health  care  coverage  is  provided  in  accordance  with  the  underlying  child  support  order. 
The  Average  time  needed  to  complete  and  file  the  form  is  estimated  below.  Thesei#nes  will 
var>  depending  on  the  individual  circumstances.  " 

Learning  about  the  law  or  the  form  ,,{.         t'repariBa;  '^"  t'Tm 


First  Notice 

Subsequent 
Notices 


1  hr. 


ir.   15  min. 


35  tvi 


f» 


.# 


This  Notice  has  been  forwarded  from  the  employer  iderttilied  above  (©■yoi.  is  the  plan 
administrator  of  a  group  health  plan  maintained  b>  theemploycr  lur  b  group  health  plan  to  which 
the  employer  contributes)  and  in  which  the  noi^eiitodial  parent 'part  1  l  ffj^ri  :dentified  above  is 
enrolled  or  is  eligible  for  enrollment. 


W 


This  Notice  ser\es  to  inform  you  that  thi  noncus|^ial  p  •  --tft'nfffticipant  is  obligated  bv  an  order 
issued  by  the  court  or  agency  identi^Si<i~abo\  e  6?!T>rovide  uea.i,,  care  coverage  for  the  alternate 
recipient(s)/child(ren)  if  availablctttpdcr  the  ^ctav  heahhSpian(s)  as  described  on  Part  B. 


(A)  If  the  B 

Substituti 


;ipant  and  44^?tiiat<     .  :•  ^  at(sydhira(Jrcn)  and  their  mailing  addresses  (or  that  of  a 
iijiW    ■   Ng€|pj|'^  $fe  dentil  iea?^»fnc.  and  if  coverage  for  the  alternate  recipient{s) 
is  or  will  h5?|ointe:|,v^i  ,:-    .'ifelsf-NfitiCv'  constitutes  a  "'qualified  medical  child  support  order" 
under  ERISA.i«ei^|^u  .1    -      *'itJujt4t>  business  days  of  the  date  of  this  Notice,  or  sooner  if 
reasonable:  "^>  i;.i. 


Ilj^ompietc  fhl^'^fl^^jbin  \dministrator  Response  and  send  it  to  the  Issuing  Agency, 
notif^^e  noncustodial  pip<^S^^i,vipanl  named  above,  each  named  alternate  recipient-child,  and 
the  qptodial  parent  that  <^\^r.e.c  of  the  alternate  recipient(s)  is  or  will  become  available 
uoififiL  ition  of  the  cus^ial  parent  will  be  deemed  notification  of  the  alternate  recipient(s)  if 
>!de  at  the  samtsiSddress): 


the  Issuing  Agency  and  custodial  parent  a  description  of  the  coverage 
iTective  date  of  the  coverage; 

(3)  provide  to  the  custodial  parent  any  forms,  documents,  or  information  necessary  to 
effectuate  such  coverage  (including  the  applicability  of  creditable  coverage  under  HIPAA): 
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PLAN  ADMINISTRATOR  RESPONSE 

(To  be  cinr.plctfd  -^n  the  plan  administrator  and  returned  to  the  Issuing  Agency) 

This  Notice  wa.s  rece;\ed  b\  ihe  plan  adnunislrator  on        . 


1.  □  This  Notice  docs  not  torstiUtc  a  "qualified  medical  child  support  order"  because: 
c  The  name  of  the  t'  alternate  re^ipientisl  or  13  participant  is  missing. 
c  The  mailing  address  otthe  n  alternate  recipient(s)  or  H  participant  is  missing. 
c  The  alternate  recipient!  s)  is  are  at  or  above  the  age  at  which  dependentsjg^no  longer 
eligible  tor  coverage  under  the  pian. 


2.  □  This  Notice  was  determined  to  he  a  "qualified  medic 
dependent-only  coverage  is  not  available  under  the  plan 
are  to  be  enrolled  in  family  coverage  as  indicated  belo 

a.  1^  There  is  on!>  one  t\pe  of  coverage  provide 
recipient! s)  is/are  included  as  dependents  o!  the  partici 

b.  C  There  is  more  th^in  one  option  available  luidi 
select  from  the  available  options  and  return  this  Part  B 
for  processing.   Each  alternate  recipient  is  to  be  inclu 
following  options  that  provide  family  coverage 


Issuing  Agency  must 
linistrator  named  below 
one  of  the 

[if  enrolled,  the 


participant  has  elected  this  o^ 
a  (2). 

3   The  plan  administrator  receive^ 

Coverage  is  effective  as  oi 

perrnmed  uj||kr  State  and  B^^rWwithhol^^^^^P^rioritization  limitations.  The  alternate 

recipient^^^Bhave  be^^^^^HL  in  the  fimili^option(s): 

Name  ain|^^|A|f  plan^^^^^W^or  Contract  number;  Address  to  submit  claims: 

or  insuranc^^^^^ 


Address: 
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INSTRUCTIONS  TO  PLAN  ADMINISTRATOR 

Paperwork  Reduction  .Act  Notice 

The  Issuing  .Agency  asks  for  the  information  on  this  form  to  carr>  out  the  law  as  specified  in  the 

Employee  Retirement  Income  Securitv  ,-\ct,   Y»u  are  required  to  gise  the  Issuirg  Aecncv  the 

mformation.  You  are  not  required  to  respond  to  this  collection  of  information  jni 

currently  \'alid  OMB  control  number.  The  Issuing  Agenc\  need.*-  tnc  infc^nriaf.on 

whether  health  care  coverage  is  provided  m  accordance  \Mth  the  under. \ing  chiij 

The  A\erage  time  needed  to  complete  and  file  the  form,  i^  e^timaiec  r>elov.     I  he 

var\  depending  on  the  mdixidual  circumstances. 

Learning  about  the  law  or  the  form  ^        Pi 

First  Notice 


Subsequent 
Notices 


(A)  If  the 
Substitu, 
is  or  wil 
under  ERIS 
reasonable 


ipant  and 
.al  or 
liable^ 
ust 


This  Notice  has  been  forwarded  from  the  employer  ide 
administrator  of  a  group  health  plan  maintained  b, 
the  employer  contnbutes)  and  in  which  the  n 
enrolled  or  is  eligible  for  enrollment. 


the  '^l.i 

ealth  run  :r  v\hii.h 
dentified  above  li 


This  Notice  serves  to  inform  you  thattWnoncusjflfial  par^PKcipant  is  obligated  by  an  order 
issued  by  the  court  or  agency  identMBpbove  J^rovide  bJllth  care  coverage  for  the  alternate 
recipient(sj/child(ren)  if  availablgaBoer  the^Kip  health«an(s)  as  descnoed  on  Part  B 


recipier^^^^H^n)  and  their  mailing  addressee  !o:  that  of  a 
.identifiwH^m;.  and  if  coverage  for  the  aiicmate  recipientis) 
^constitutes  a  "'qualified  medical  child  support  order"" 
5iness  days  of  the  dale  of  this  Nonce,  or  sooner  if 


n  Administrator  Response  and  send  it  to  the  Is'iuing  Xeencv . 
icipant  named  above,  each  nained  alternate  reciricni  chhd.  and 
vCfage  of  the  alternate  recipieniis)  I'i  or  will  become  u\a;.abic 
ial  parent  will  be  deemed  notification  ot  the  alternate  rcc:picnt(s)  if  . 
ddress); 


e  Issuing  Agency  and  custodial  parent  a  descnptior. 
e  effective  date  of  the  coverage: 


It  fh 


le  Ci>%  crasoe 


(3)  provide  to  the  custodial  parent  any  forms,  documents,  or  mformati^M;  necessa--^  ui 
effectuate  such  coverage  (including  the  applicability  of  creditable  coverage  I'nder  HIPA.\); 


.<;'?. 


H2()7_' 
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(4)  if  the  plan  has  more  than  one  coverage  option,  notify  the  noncustodial 
parenL'panicipant  that  the  option  that  he  or  she  has  elected  (if  any)  may  be  changed  by  an 
election  of  the  Issuing  Agency  on  behalf  the  alternate  recipient(s): 

(5Xa)    if  no  other  information  or  action  is  required,  include  the  alternate  recipient(s)  in 
the  available  coverage,  or. 


(b)        notify  the  Issuing  Agency  and  the  custodial  parent  of  any  additional  steps  to  be 
taken,  and 


(6)  upon  completion  of  the  enrollment  information,  trajister  ihaapidicaMc  information  on 
Part  B  to  the  employer  for  a  determination  that  the  neces^vJ^y  enipl'\ee contributions  are 
available. 


,■? 


:  '. .  ■■-'-£;?;■'■ 

■■\':i!^ 

iiii. 

J?' 

(B)  If  vsithin  40  business  days  of  the  date  of  this  Notic^k  s(i<ia,(^if  reasrnable.5f(iMa.jleterminc 
that  this  Notice  does  not  constitute  a  "qualified  medical  c|i^<l'^ippor.  order.    >  ou  vrxvsi  complete 
l*an  H  -  Plan  VdmiriiNtr  atir  Response  and  send  it  to  thejfes|^£i^-)|\gcnc\ ,  and  mtonn  the 
noncustodial  parent; participant,  cu.stodial  parent,  and  al{^alliti$5^|^^t(  >  >  o!  ihc  specinc  reasons 
for  your  determination. 

I  MAW  Kl  L  RKFUSAL  TO  ENROLI 

Enrollment  of  an  alternate  recipient  may  mi  be  dcn^  oii-i|8|^^jjg{f  that:  ( 1 )  the  alternate 
recipient  was  bom  out  of  wedlock;  (2)  the  altcmoie  rceipiefitiliK^t  claimed  as  a  dependent  i.n\  the 
participant's  Federal  income  ta.\  rct_i<rqg  or  i  ."^  i  titi6allcniatc.,ieLipic:it  docs  not  reside  with  the 
participant  or  in  the  plan's  serviceiireia     \i   cnFf'llmcnts  a|e  to  be  made  without  regard  to  open 
season  restrictions.  :;!«" 

t...  :■  -■■; 

PKKI()U^|peOVFR4ejiiA  •:   ::^^'• 

1  tie"  aiternatirferaiTOfltU^ ,  ^  t   ' 


Jj|i,be  treated  as  depe'ndcnt.^  under  the  terms  of  the  plan. 
Coverage  of  an  ?^^g^tB,|J^x!piei''^^^'^{|s^.  idenl  will  end  v\hen  Miniiailv  situated  dependents  are 
no  longer  elig|lje"^8f%^N«|i%i.'  unde't'-^e  terms  of  the  plan    Ho\ve\cr.  the  continuation  co\  erage 


pr  >v  iMi'iiS^r  [  RIs  \  rnfflgg^ij^ihe  alternate  recipient  to  continuation  co\eragc  under  the  plan 
(  ni^c  dD  aiiernate  recipieH^-llssapffOlled  in  the  plan  as  directed  abo\e.  the  alternate  recipient  ma\ 
no:  MB  J!>,enrolled  unlesvgs    ;;. 

tl3^    <  ^  ;  I  he  plan  aj&lninistrator  is  provided  satisfactop.  '.written  evidence  that  either 

^•tourt  or  administrative  child  support  order  referred  to  above  is  no  longer  in 

t.  or 
the  alternate  recipient  is  or  will  be  enrolled  in  comparable  coverage  uhich  will 
take  effect  no  later  than  the  effective  date  of  disenrollment  trom  the  plan. 


(2)  The  employer  eliminates  family  health  coverage  for  all  of  its  empIo\  ees:  or 

(3)  Any  available  continuation  coverage  is  not  elected,  or  the  period  oi  such  coverage 


.-spires. 
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(4)  if  the  plan  has  more  than  une  coverage  option,  notify  the  noncustodial 
parenuparticipant  that  the  option  that  he  or  >he  has  elected  (if  any)  may  be  changed  by  an 
election  of  the  Issumg  .Agcnc\  on  behalf  the  alternate  recipient(s); 

(5)(a)    if  no  other  intonTiation  or  action  is  required,  include  the  alternate  recipient(s)  in 
the  available  coverage,  or, 

(b)        notify  the  Issumg  Agency  and  the  custodial  parent  of  any  additional  steps  to  be 
taken,  and 


(6)  upon  completion  ot  the  enrollment  information,  tr^sfer  thj 
Part  B  to  the  employer  for  a  determination  that  the  necessj^^nplo) 
available. 


Te  information  on 
itions  are 


(B)  If  within  40  business  days  of  the  date  of  this  Notic^ 
that  this  Notice  does  not  constitute  a  "qualified  medical! 
Part  B  -  Plan  Administrator  Response  and  send  it  to  iHl 
noncustodial  parent  participant,  custodial  parent,  and  al^ 
for  your  determination 


UNLAWFUL  REFUSAL  TO  ENROLL 


^sooi^pf  reasonabl^^^^^^^ine 
sort  order,"  you  mBRomplete 
^gency,  and  inform  the 
t(s)  of  the  specific  reasons 


Enrollment  of  an  alternate  recipient  may^^Tbe  demiB  5^^^^^psthat:  (1)  the  alternate 
recipient  was  bom  out  of  wedkx;k;  (2)  MCaltem^^ecipi^HIBm  claimed  as  a  dependent  on  the 
participant's  Federal  income  tax  ret^f^r  (3)  tj^ltemate^cipient  does  not  reside  with  the 


participant  or  in  the  plan's  ser\ic 
season  restnctions. 


PERIOI 


)VE 


to  be  made  without  regard  to  open 


The  altemaf3^^^B^)/chil^^^^^BU|be  treated  as  dependents  under  the  terms  of  the  plan. 
Coverage  of  ar^^^^^^ccipien^^^Hpendent  will  end  when  similarly  situated  dependents  are 
no  longer  eli|i^li^^^H||£  undS^e  terms  of  the  plan.  However,  the  continuation  coverage 
provisioj^ffERISAni^^^^^^e  alternate  recipient  to  continuation  coverage  under  the  plan. 
Oncej^ltemate  recipi^^^Polled  m  the  plan  as  directed  above,  the  alternate  recipient  may 
notj^disenrolled  unless 

(1 )  The  plan  a«inistrator  is  provided  satisfactory  written  evidence  that  either: 
(a^J^^ourt  or  administrative  child  support  order  referred  to  above  is  no  longer  in 

^t  or 

))  the  alternate  recipient  is  or  will  be  enrolled  in  comparable  coverage  which  will 
take  effect  no  later  than  the  effective  date  of  disenrollment  from  the  plan; 

(2)  The  employer  eliminates  famiK  health  coverage  for  all  of  its  employees;  or 

(3 1  .Any  available  conlinuation  coverage  is  not  elected,  or  the  period  of  such  coverage 
expires. 
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CONTACT  FOR  QUESTIONS 

If  you  have  any  questions  regarding  ihi^  Not:cc,  vou  nia>  contact  the  Ksu:m:   \i_cric'-  .it  the 
address  and  telephone  number  listed  aho\e. 


ip-R  Doc    99-29412  Fiieci  11-12-99,  SAi  am] 
BILUNG  CODE  4510-29-C 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Child  Support  Enforcement 

RIN  097&-AB97 

45  CFR  Part  303 

National  Medical  Support  Notice 

AGENCY:  Office  of  Child  Support 
Enforcpmtnit  (OCSE).  Administration  for 
('hildron  and  Families,  HHS. 
ACTION:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  This  proposed  regulation 
implements  provisions  of  the  Child 
Support  Performance  and  Incentives  Act 
of  1998  (CSPIA),  Public  Law  105-200, 
that  recjuire  State  child  support 
enforcement  agencies,  under  title  IV-D 
of  the  Social  Security  Act  (the  Act),  to 
enforce  the  health  care  coverage 
provision  in  a  child  support  order,  and 
to  use  the  .National  Medical  Support 
Notice  (NMSN)  to  aid  enforcement. 
DATES:  Consideration  will  be  given  to 
written  comments  received  by  January 
14,  2000. 

ADDRESSES:  .Address  comments  to: 
Administratifm  for  Children  and 
Families,  Department  of  Health  and 
Human  Services,  ,370  L'Enfant 
Promenade,  S\V..  Washington  DC  20447. 
.Attention:  Division  of  Policy  and 
Planning.  Office  of  Child  Support 
Enforcement.  Comments  will  be 
available  for  public  inspection  Monday 
through  Friday.  8:00  A.M.  to  4:30  P.M. 
on  the  fourth  floor  of  the  Department's 
offices  at  the  address  mentioned  above. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Seneta.  Division  of  Policv  &  Planning, 
OCSE.  tel:  (202)  401-5154,  fax:  (202) 
401-,3444.  e-mail:  jseneta@acf.dhhs.gov 
SUPPLEMENTARY  INFORMATION 

Statutory  Authority 

This  notice  of  proposed  rulemaking  is 
published  under  the  authoritv  of 
sections  452(f)  and  466(a){19J  of  the 
Social  Securitv  Act  (the  Act).  42  U.S.C. 
652(f)  and  666(a){19),  as  amended  by 
section  401  of  the  Child  Support 
Performance  and  Incentive  Act  of  1998 
(CSPIA).  Public  Law  105-200,  and 
technical  amendments  in  section  4(b)  of 
the  Noncitizen  Benefit  Clarification  and 
other  Technical  Amendments  Act  of 
1998,  Public  Law  105-306. 

Section  401(b)(4)  of  CSPIA  requires 
the  Secretaries  of  Health  and  Human 
Services  (HHS)  and  Labor  to  publish 
interim  regulations  providing  for  the 
NMSN  not  later  than  10  months  after 
the  date  of  enactment  of  CSPIA.  The 
date  of  enactment  was  July  16,  1998  and 


10  months  from  that  date  is  May  16, 
1999.  The  Medical  Child  Support 
Working  Group  asked  to  be  involved  in 
the  development  of  the  notice  prior  to 
the  original  publication  due  date.  In  the 
interest  of  developing  a  proposed  Notice 
that  best  addresses  the  needs  and 
concerns  of  the  affected  parties.  DOL 
and  HHS  solicited  comments  and 
suggestions  regarding  the  Notice  from 
the  Working  Group  at  its  public 
meetings  of  April  13,  and  May  12  and 
13,  1999,  that  proved  very  helpful  in  the 
development  of  the  Notice  that  is 
proposed  herein.  In  order  to  encourage 
greater  public  participation  in  this 
rulemaking  and  reduce  the  possibility  of 
confusion,  the  agencies  have  decided  to 
publish  the  Notice  as  a  Proposed  Rule. 
rather  than  as  an  interim  regulation.  We 
believe  that  this  more  closely  comports 
with  congressional  intent  to  permit  the 
affected  parties,  including  the  Working 
Group,  to  comment  on  the  Notice  before 
it  becomes  effective. 

Also  being  published  in  the  Federal 
Register  today  is  a  parallel  proposed 
regulation  developed  by  the  Department 
of  Labor  (DOL)  under  section  609(a)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  (29  U.S.C. 
1169(a)'),  adopting  the  NMSN.  Under 
ERISA  section  609(a)(5)(C).  if  the  NMSN 
is  appropriately  completed,  and  satisfies 
the  conditions  of  ERISA  section 
609(a)(3)  and  (4),  the  NMSN  is  deemed 
to  be  a  "qualified  medical  child  support 
order"  as  defined  in  section  609(a)  of 
ERISA. 

In  this  regulation,  OCSE  is 
implementing  the  provisions  of  CSPIA 
that  require  States  to  have  in  effect  laws 
that  require  procedures  to  enforce  the 
health  care  coverage  provisions  in  child 
support  orders  through  the  use  of  the 
NMSN.  The  NMSN  notifies  the 
noncustodial  parents  employer  of  the 
provision  for  health  care  coverage  of  the 
child  in  a  IV-D  case. 

Background 

The  enactment  of  the  Child  Support 
Enforcement  Amendments  of  1984, 
Public  Law  98-378,  added  a  new 
section  452(f)  to  the  Act  that  required 
the  Secretary  to  issue  regulations  to 
require  State  IV-D  agencies  to  secure 
medical  support  information,  and  to 
secure  and  enforce  medical  support 
obligations  whenever  health  care 
coverage  is  available  to  the  noncustodial 
parent  at  a  reasonable  cost.  Initially 
these  regulations  were  placed  in 
Subpart  B  at  45  CFR  306.50  and  51. 
Subsequently  they  were  redesignated 
and  placed  where  they  appear  now  at  45 
CFR  303.30  and  31.  Since  the  enactment 
of  this  legislation  and  the  implementing 
regulations.  States  have  been  making 


efforts  to  establish  and  enforce  medical 
support  for  children  with  limited 
success. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA),  Public  Law  103- 
66,  was  a  significant  piece  of  legislation 
that  contained  provisions  intended  to 
remove  some  of  the  impediments  to 
State  IV-D  agency  attempts  to  secure 
and  enforce  medical  coverage  for 
children  in  IV-D  cases.  OBRA  contained 
many  improvements  that  facilitated 
obtaining  and  enforcing  medical 
coverage,  including:  prohibiting 
discriminatory  health  care  coverage 
practices;  creating  "qualified  medical 
child  support  orders"  (QMCSOs)  to 
obtain  coverage  from  group  health  plans 
subject  to  ERISA;  and  allowing 
employers  to  deduct  the  costs  of  health 
insurance  premiums  from  the 
employee/obligor's  income.  Some  of  the 
medical  support  provisions  of  OBRA 
were  included  as  Medicaid  State  plan 
requirements  under  section  1908  of  the 
Act  [42  U.S.C.1396g-l|  and  required 
States  to  enact  laws  governing  employer 
and  insurer  compliance  with  health  care 
provisions  of  support  orders.  The 
QMCSO  provisions  are  contained  in 
section  609  of  ERISA  (29  U.S.C.  1169). 

Section  382  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA), 
Public  Law  104-193,  added  a  new 
paragraph  19  to  section  466(a)  of  the  Act 
(466(a)(19))  that  requires  a  provision  for 
health  care  coverage  in  all  child  support 
orders  established  or  enforced  by  IV-D 
agencies.  Prior  to  enactment  of 
PRWORA.  health  care  coverage  was 
required  for  cases  with  an  assignment  of 
medical  support  rights  for  public 
assistance  cases  under  titles  IV-A,  XIX, 
and  IV-E.  and.  by  regulation, 
individuals  not  receiving  public 
assistance  could  choose  not  to  seek 
medical  support.  Despite  improved 
medical  support  requirements  (such  as 
procedures  for  including  health  care 
coverage  in  all  child  support  orders 
under  title  IV-D)  and  a  focus  on 
enforcement  of  medical  support  by 
OCSE  and  the  State  IV-D  programs,  the 
enforcement  of  medical  support 
coverage  for  children  under  the  IV-D 
program  has  remained  elusive. 

Extensive  consultations  witli  State 
IV-D  agencies,  employers.  HHS,  DOL, 
and  advocates  of  medical  support 
coverage,  resulted  in  an  array  of  medical 
support  provisions  in  CSPIA,  These 
provisions  were  enacted  in  order  to 
further  eliminate  barriers  that  prevent 
meaningful  establishment  and 
enforcement  of  medical  child  support 
coverage. 


In  addition  to  the  requirements  that 
are  contained  in  this  regulation,  CSPIA 
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provides  for  the  establishment  of  a 
Medical  Child  Support  Working  Group. 
The  Working  Group  is  charged  with 
submitting  a  report  to  the  Secretaries  of 
Health  and  Human  Services  and  Labor 
containing  recommendations  regarding 
appropriate  measures  to  address 
impediments  to  the  effective 
enforcement  of  medical  support  bv  IV- 
D  agencies.  This  report  is  due  not  later 
than  January  2000.  The  Secretaries  in 
turn  will  jointly  submit  a  report  to 
Congress  not  later  than  two  months  after 
receiving  the  Working  Group's  report. 
The  Working  Group  includes  30 
members  representing;  HHS  and  DOL. 
State  child  support  directors,  State 
Medicaid  directors,  emplovers 
(including  payroll  professionals), 
sponsors  and  administrators  of  group 
health  plans  [as  defined  in  section 
607(1)  of  ERISA),  children  potentially 
eligible  for  medical  support,  such  as 
child  advocacy  organizations.  State 
medical  child  support  programs,  and 
organizations  representing  State  child 
support  programs. 

Section  401  of  CSPIA  modified 
section  452(f)  of  the  Act  to  make  it 
consistent  with  the  requirement  in 
section  466(a)(19)  of  the  Act,  as 
amended  by  section  382  of  PRWOR.\, 
that  medical  support  be  included  as  part 
of  any  child  support  order  under  title 
IV-D  of  the  Act.  Section  401  of  CSPIA 
further  strengthens  the  enforcement  of 
medical  support  coverage  for  children 
by  requiring  HHS  and  DOL  to  jointlv 
develop  a  NMSN  to  be  issued  bv  States 
to  enforce  the  medical  support 
obligations  of  a  non-custodial  parent. 
The  NMSN  must  comply  with 
requirements  of  section  609(a)(3)  and  (4) 
of  ERISA,  which  pertain  to 
informational  requirements  and 
restrictions  against  requiring  new  types 
or  forms  of  benefits.  In  addition  to 
complying  with  ERISA  requirements 
and  all  title  r\'-D  requirements,  the 
NMSN  must  include  a  severable 
employer  withholding  notice  informing 
the  employer  of:  (1)  applicable 
provisions  of  State  law  requiring  the 
employer  to  withhold  any  emplovee 
contributions  due  under  anv  group 
health  plan  in  cormection  with  coverage 
required  to  be  provided;  (2)  the  duration 
of  the  withholding  requirement;  (3)  the 
applicability  of  limitations  on  anv  such 
withholding  under  title  III  of  the 
Consumer  Credit  Protection  Act:  (4)  the 
applicability  of  any  prioritization 
required  under  State  law  between 
amounts  to  be  withheld  for  purposes  of 
cash  support  and  amounts  to  be 
withheld  for  purposes  of  medical 
support,  in  cases  where  available  funds 
are  insufficient  for  full  withholding  for 


both  purposes:  and  (5)  the  name  and 
telephone  number  of  the  appropriate 
unit  or  division  to  contact  at  the  State 
agency  regarding  the  NMSN. 

We  believe  that  employers  will 
welcome  the  use  of  a  standard  form  that 
will  be  used  by  all  State  IV-D  agencies 
as  required  in  these  regulations.  This 
will  simplify-  processing  for  all 
concerned  and  most  importantly 
enhance  health  care  coverage  for 
children  who  are  excluded  from  their 
noncustodial  parent's  group  health  plan. 

Section  466(a)(19)  of  the  Act.  as 
amended  by  section  401(c)(3)  of  CSPL\, 
requires  States  to  have  in  effect  laws 
requiring  the  use  of  procedures 
providing  for  IV-D  agencies  to  use  the 
NMSN  to  enforce  child  support  orders 
which  include  a  provision  for  the  health 
care  coverage  of  the  child.  Section 
466(a)(19){B)  of  the  Act  requires  the  use 
of  the  NMSN  in  all  cases  where  the 
noncustodial  parent  is  required  to 
provide  healtb  care  coverage  for  the 
child  pursuant  to  the  order  and  the 
noncustodial  parent's  emplover  is 
known  to  the  State  agency.  The  statute 
provides  an  exception,  under  section 
466(a)(19)(B),  to  using  the  NMSN  if  a 
court  or  administrative  order  stipulates 
alternative  health  care  coverage  to  the 
noncustodial  parent  s  employment- 
based  coverage. 

Under  section  466(a)(19)(B)(i).  States 
must  use  the  NMSN  to  transfer  notice  of 
the  provision  for  health  care  coverage  of 
the  child  to  employers,  including  State 
or  local  governments  and  churches. 
Section  466(a)(19)(B)(ii)  requires  the 
employer  within  20  business  days  after 
the  date  of  the  NMSN.  to  transfer  the 
NMSN.  without  the  emplover 
withholding  notice,  to  the  appropriate 
plan  which  provides  health  care 
coverage  for  which  the  child  is  eligible. 

Upon  notification  bv  the  plan 
administrator(sJ  that  enrollment  of  the 
child(ren)  has  been  completed  and 
withholding  is  required  for  emplovee 
contributions  to  one  or  more  plans 
under  this  notice,  the  emplover 
implements  the  withholding  from  the 
employees  income.  The  emplover 
withholds  employee  contributions 
within  the  limitations  on  withholding  iu 
accordance  with  the  amounts  allowed 
by  the  State  of  the  employee's  principal 
place  of  employment  (which  mav  equal 
or  be  less  than  that  allowed  bv  the 
Federal  Consumer  Credit  Protection  Act 
(15  U.S.C.  section  1673(b)).  or  the 
amounts  allowed  for  medical  support  by 
the  child  support  order  whichever  is 
less.  The  employer  also  observes  the 
State  law  of  the  employee's  principal 
place  of  employment  for  prioritization 
purposes  if  withholding  is  required  for 


both  cash  and  medical  support 
payments. 

Section  466(a)(19){B)(iii)  of  the  Act 
requires,  in  cases  where  the 
noncustodial  parent  is  a  newlv  hired 
employee,  that  the  State  agency  send  the 
NMSN,  together  with  the  income 
withholding  notice  pursuant  to  section 
466(b)  of  the  Act,  within  2  business 
days  after  the  date  the  newly  hired 
employee  is  entered  into  the  State 
Director}'  of  New  Hires,  pursuant  to 
section  453A  of  the  Act, 

Under  section  466(a)(19)(B)(iv)  when 
the  employment  of  a  noncustodial 
parent  with  any  employer  who  has 
received  an  NMSN  is  terminated,  the 
employer  is  required  to  notify  the  State 
IV-D  agency  of  this  termination. 
Finally,  under  paragraph  (C),  any 
liability  of  a  noncustodial  parent 
employee  to  a  group  health  plan  for 
contributions  necessary  for  enrollment 
of  a  child  is  subject  to  appropriate 
enforcement,  unless  the  employee 
contests  such  enforcement  based  on  a 
mistake  of  fact. 

States  must  implement  use  of  the 
NMSN  no  later  than  the  first  day  of  the 
first  quarter  beginning  after  the  close  of 
the  first  regular  State  legislative  session 
that  begins  after  October  1,  2001 .  This 
deadhne  provides  States  ample 
opportunity  to  enact  implementing  State 
legislation  after  publication  of  final 
regulations,  issuance  of  the  Medical 
Child  Support  Working  Group's 
recommendations,  and  the  Secretaries' 
report  to  Congress. 

Description  of  Regulator}  Provisions 

We  are  implementing  the  statutory 
requirement  for  the  development  and 
use  of  the  NMSN  bv  adding  a  new 
section,  45  CFR  303.32,  "National 
Medical  Support  Notice,"  to  existing 
rules  governing  the  Child  Support 
Enforcement  program  under  title  IV-D 
of  the  Act.  This  section  restates 
statutory  requirements. 

Section  303.32(a)  requires  the  State  to 
have  laws  requiring  procedures  for  the 
mandator}'  use  of  the  NMSN  in 
accordance  with  section  466(a)(19)  of 
the  Act. 

Section  303. 32(b)  provides  for  an 
exception  to  the  use  of  the  NMSN.  The 
exception  applies  to  cases  with  court  or 
administrative  orders  that  stipulate 
alternative  health  care  coverage. 

Section  303.32(c)  includes  the 
mandatory  procedures  for  enforcement 
of  health  care  coverage  for  the  child 
through  the  use  of  the  NMSN. 

Section  303.32(c)(1)  requires  State  IV- 
D  agencies  to  use  the  NMSN.to  provide 
notice  of  the  provision  for  health  care 
coverage  of  the  child(ren)  to  employers. 
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Section  303.32(c)(2)  requires  State 
agencies  to  send  the  NMSN  to  the 
employer  within  2  business  days  after 
the  date  of  entry  into  the  State  Directory 
of  New  Hires  of  an  employee  who  is  an 
obligor  in  a  IV-D  case. 

Section  303.32(c)(3)  requires 
employers  to  transfer  the  NMSN  to  the 
appropriate  group  health  care  plan 
providing  any  such  health  care  coverage 
for  which  the  child(ren)  is  eligible 
(excluding  the  severable  employer 
withholding  notice  directing  the 
employer  to  withhold  any  mandatory 
contributions  to  the  plan)  within  20 
business  davs  after  the  date  of  the 
NMSN. 

Section  303.32(c)(4)  requires 
employers  to  withhold  any  mandatory 
emplovee  contributions  to  the  plan  and 
send  any  employee  contributions 
withheld  directly  to  the  plan.  If  the 
employee  contests  such  withholding, 
we  are  proposing  that  employers  initiate 
withholding  until  such  time  as  the 
employer  receives  notice  that  the 
contest  is  resolved. 

Employers  are  specifically  directed  to 
transfer  contributions  to  the  plan 
because  employers  may  also  be  directed 
by  a  separate  child  support  withholding 
notice  to  forward  support  payments 
withheld  from  the  employee's  wages  to 
a  State  IV-D  agencv. 

Section  303.32(cl(5)  requires 
employers  to  notif\-  the  State  agency 
promptly  whenever  the  employment  of 
d  noncustodial  parent  for  whom  the 
employer  received  an  N'MSN  is 
terminated.  This  is  consistent  with  the 
requirement  for  notification  of 
termination  in  income  withholding 
cases  pursuant  to  45  CFR 
303.100(e)(l)(x). 

To  comply  with  statutory' 
requirements,  section  303.32(d)  requires 
laws  requiring  the  use  of  the  NMSN  to 
be  enacted  by  States  The  requirements 
for  NMSN  use  must  be  effective  the  later 
of  October  1.  2001  or  the  effective  date 
of  implementing  State  law.  Such  State 
laws  must  be  effective  no  later  than  the 
first  day  of  the  first  calendar  quarter 
beginning  after  the  first  session  of  the 
State  legislature  that  begins  after 
October  1,  2001.  For  States  that  have  2- 
vear  legislative  sessions,  each  year  of 
such  session  would  be  regarded  as  a 
separate  regular  session. 

Description  of  the  National  Medical 
Support  Notice 

In  the  development  of  this  notice,  we 
involved  the  Medical  Child  Support 
Working  Group  The  Working  Group 
provided  substantive  comments, 
recommendations  for  changes,  and  a 
changed  format  that  will  be  easy  to 
follow  by  all  parties  concerned. 


A  State  IV-D  agency  will  issue  a  two 
part  NMSN  to  an  employer  who 
maintains  or  contributes  to  a  group 
health  plan.  Part  A  of  the  NMSN.  the 
Employer  Withholding  Notice,  is 
modeled  on  the  Federally-approved 
standardized  income  withholding  form 
that  was  issued  to  State  IV-D  agencies 
by  action  transmittal  (OCSE-AT-98-03) 
on  January  27,  1998.  Employers  have 
voiced  approval  of  this  form  indicating 
that  the  standardized  uniform 
withholding  form  has  greatly  facilitated 
the  processing  of  child  support  income 
attachments. 

Part  A.  the  Employer  Withholding 
Notice,  includes  information  for,  and 
responsibilities  of  the  employer.  The 
"Instructions  to  Employer"  segment  of 
the  form  explains  the  responsibilities  of 
the  employer.  The  issuing  agency 
provides  this  information  starting  with 
the  name  and  address  of  the  issuing 
agency,  date  of  the  notice,  case  number, 
telephone  number  of  the  issuing  agency, 
court  name  (if  applicable),  date  of  the 
support  order,  and  the  support  order 
number. 

The  issuing  agency  provides  pertinent 
information  with  respect  to  the 
employer,  the  employee/obligor,  the 
custodial  parent,  and  the  child  or 
children  aJso  known  as  alternate 
recipients.  The  issuing  agency  provides 
the  employer's  Federal  EIN  number  (if 
known)  and  the  employer's  name  and 
address.  Information  on  the  employee/ 
obligor  is  also  provided  including  the 
employee/obligor's  name,  social 
security  number,  and  mailing  address. 
Information  is  provided  on  the  custodial 
parent,  and  the  child  or  children  (the 
children  are  also  referred  to  as  alternate 
recipients).  These  include  the  names 
and  address  of  the  custodial  parent  and 
children.  If  there  is  a  danger  of  domestic 
violence  and  abuse  to  the  custodial 
parent  and/or  the  children,  provision  is 
made  to  substitute  the  address  of  the 
custodial  parent  and  children  with 
name  and  address  of  an  agency  official. 
Finally,  the  Notice  includes  a  provision 
for  the  type  of  family  group  health  care 
coverage  that  is  required  by  the  order, 
e.g.,  basic,  dental,  vision,  prescription 
drug,  mental  health,  and  other. 

Tne  "Employer  Response",  attached 
to  Part  A,  is  to  be  completed  by  the 
employer,  as  appropriate  when  either 
(1)  the  employer  does  not  offer  or 
participate  in  plans  providing  family 
health  care  coverage  or  the  employee  is 
among  a  class  of  employees  that  are  not 
eligible  for  family  health  coverage  under 
any  group  health  plan  maintained  by 
the  employer  or  to  which  the  employer 
contributes,  (2)  coverage  is  unavailable 
because  the  employee  is  no  longer 
employed  by  the  employer,  or  (3)  State 


or  Federal  withholding  limitations  and/ 
or  prioritization  preclude  the 
withholding  from  the  employee's 
income  of  the  amount  necessary  for 
coverage. 

Under  the  proposed  DOL  regulation 
published  today  at  FR  Part  B  of  the 
NMSN,  the  Medical  Support  Notice, 
notifies  the  administrator  of  the  group 
health  plan  in  which  the  named 
employee  is  enrolled  or  eligible  for 
enrollment,  that  the  employee  is 
obligated  by  a  court  or  administrative 
child  support  order  to  provide  medical 
support  coverage  for  the  named 
child(ren).  Part  B  provides  the 
information  necessary  for  the  plan 
administrator  to  treat  the  notice  as  a 
"qualified  medical  child  support  order" 
under  section  609(a)  of  ERISA,  and  to 
enroll  the  child(ren)  as  dependents  in 
the  group  health  plan.  Part  B  of  the 
NMSN  was  also  developed  to  comply 
with  the  requirements  placed  on  group 
health  plans  under  State  laws  described 
in  section  1908  of  the  Act,  and  to 
accommodate  the  requirements  on  State 
agencies  to  use  automated  processing  of 
medical  child  support  orders  as  well. 
Part  B  also  includes  a  "Plan 
Administrator  Response"  that  is  used  by 
the  plan  administrator  to  inform  the 
Issuing  Agency,  that  either  the  child  has 
been  enrolled,  or  not  enrolled  with  a 
reason,  and  other  information  regarding 
coverage  that  is  pertinent  or  lacking  for 
enrollment.  The  specific  contents  of  Part 
B  are  explained  in  detail  in  the  DOL 
regulation  published  today. 

In  order  to  provide  an  opportunity  for 
maximum  review  and  public  comment 
on  the  National  Medical  Support  Notice 
(NMSN),  we  have  attached  the  proposed 
NMSN  (including  instructions)  as  an 
Appendix.  We  will  revise  this  notice 
following  the  comment  period  on  the 
NPRM  and  will  issue  it  to  States 
through  the  ACF  policy  issuance 
system.  We  will  not  re-publish  this 
appendix  as  a  part  of  the  final  rule. 
However,  we  will  make  appropriate 
changes  as  a  result  of  comments 
received. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles.  The 
changes  in  this  proposed  rule  reiterate 
the  language  in  the  statute,  and  do  not 
add  any  nonstatutory  requirements. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (Public 
Law  96-354)  requires  the  Federal 
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government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
Secretary'  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
primary  impact  of  these  regulations  is 
on  State  governments. 

Paperwork  Reduction  Act  of  1995 

Section  303.32(c)(1)  contains  an 
information  collection  lequiroment.  As 
required  bv  the  Paperwork  Reduction 
Act  of  1995  {44  U.S.C.  3,sn7(d)).  the 
Administration  for  Children  and 
Families  has  submitted  a  copy  of  this 
.section  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review. 

•  Title:  National  Medical  Support 
Notice. 

•  Summan,-:  The  information 
collected  by  State  title  IV-D  agencies 
will  be  used  to  complete  the  National 
Medical  Support  Notice  (NMSN)  which 
will  be  sent  to  employers  of  employee/ 
obligors  and  used  as  a  means  of 
enforcing  the  health  care  coverage 
provision  in  a  child  support  order. 
Primarily,  the  information  State 
agencies  will  use  to  complete  the  NMSN 
will  be  the  information  regarding 
appropriate  persons  which  is  necessary 
for  the  enrollment  of  the  child  in 
employer  related  health  care  coverage. 
such  as  the  employee/obligor  (name. 
SSN,  mailing  address):  emplover's 
name/address:  the  narne/address  of  the 
Alternate  Recipient  who  is  the  child; 
and  the  custodial  parenfs  name  and 
address.  The  employer  forwards  the 
second  part  of  the  N^S.N  to  the  group 
health  plan  administrator  which 
contains  the  same  individual  identifying 
information.  The  plan  administrator 
requires  this  information  to  determine 
whether  to  enroll  the  Alternate 
Recipient  in  the  group  health  plan.  If 
necessary',  the  employer  would  also 
initiate  wage  withholding  from  the 
employee's  wages  for  the  purpose  of 
paying  premiums  to  the  group  health 
plan  for  enrollment  of  the  child. 

•  Description  of  the  likely 
respondents:  State  and  local  title  FV-D 
agencies  initiate  the  process  of  enforcing 
medical  health  care  coverage  for  the 
child  by  completing  and  sending  the 
notice  to  known  employers  of  the 
noncustodial  parents  (employee/ 
obligors).  Employers  and  plan 
administrators  are  on  the  receiving  end 
of  the  NMSN. 

Information  collection   (') 

Number  of  respondents   54 

Responses  per  respondent  13,454 

Average  burden  hours  per  response  .1666 

Total  annual  burden  hours  123,507 

M5  CFR  303.32. 


ACF  will  consider  comments  by  the 

public  on  this  proposed  rule  in: 

•  Evaluating  the  accuracy  of  ACF's 
estimate  of  the  burden  of  the  proposed 
collections  of  information,  including  the 
validity  of  the  methodology  and 
assumption  used: 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  interim  final 
regulation  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulation.  Written  comments  to  OMB 
for  the  information  collection  should  be 
sent  directly  to  the  following:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street,  NW., 
Washington  DC  20503,  Attn:  Ms.  Wendy 
Taylor. 

I'nfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  a  covered  agency  prepare  a 
budgetan.'  impact  statement  before 
promulgating  a  rule  that  includes  any 
Federal  mandate  that  may  result  in  the 
e.xpenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  $100  million  or  more 
in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost  effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  bv  the  rule. 

We  have  determined  that  the  rule  will 
not  result  in  the  expenditure  bv  State, 
local,  and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  Si 00  million  in  any  one  vear. 
Accordingly,  we  have  not  prepared  a 
budgetary'  impact  statement,  specificallv 
addressed  the  regulatory  alternatives 
considered,  or  prepared  a  plan  for 
informing  and  advising  any  significantly 


or  uniquely  impac  ted  small 
governments. 

Congressional  Review 

This  rule  is  not  a  major  rule  as 
defined  in  5  U.S.C,  Chapter  8. 

List  of  Subjects  in  45  CFR  Part  303 

Child  support,  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.563.  Child  Support 
Enforcement  Program) 

Dated:  July  14.  1999. 
Olivia  A.  Golden, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  August  3.  1999. 
Donna  E.  Shalala, 

Secretary:  Department  of  Health  and  Human 
Services. 

For  the  reasons  discussed  above,  we 
are  proposing  to  amend  45  CFR  chapter 
III  as  follows: 

PART  303— STANDARDS  FOR 
PROGRAM  OPERATIONS 

1 .  The  authority  citation  of  part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660. 
663,  664,  666,  667,  1302.  1396a(a)(25), 
1396(d)(2).  1396b(o),  1396b(p)  and  1396(k). 

2.  A  new  303.32  is  added  to  read  as 
follows: 

§303.32     National  Medical  Support  Notice. 

(a)  Mandatory  State  laws.  States  must 
have  laws,  in  accordance  with  section 
466(a)(19)  of  the  Act,  requiring 
procedures  specified  under  paragraph 
(c)  of  this  section  for  the  use  of  the 
National  Medical  Support  Notice 
(NMSN)  to  this  section,  to  enforce  the 
provision  of  health  care  coverage  for 
children  of  noncustodial  parents  who 
are  required  to  provide  health  care 
coverage  through  an  employment- 
related  group  health  plan  pursuant  to  a 
child  support  order  and  for  whom  the 
eniployer  is  known  to  the  State  agency, 

(b)  Exception.  States  are  not  required 
to  use  the  NMSN  in  cases  with  coiul  or 
administrative  orders  that  stipulate 
alternative  health  care  coverage  to 
employer-based  coverage. 

(c)  Mandatory  procedures.  The  State 
must  have  in  effect  and  use  procedures 
that  require: 

(1)  The  State  agency  to  use  the  NMSN 
to  transfer  notice  of  the  provision  for 
health  care  coverage  of  the  child(ren}  to 
the  employer. 

(2J  The  State  agency  to  send  the 
NMSN  to  the  employer  within  2 
business  days  after  the  date  of  entry  of 
an  employee  who  is  an  obligor  in  a  IV- 
D  case  in  the  State  Director}'  of  New- 
Hires. 


(3)  Emphners  to  transfer  ttu'  WISN  to 
thf  dppropridt''  tjrnup  health  plan 
providing  anv  sui  h  health  care  coverage 
for  which  the  (hildlreni  is  eligible 
iexcliuiing  the  severable  employer 
withholding  notice  directiiiiJ  the 
employer  to  withhold  am  mandatory 
employee  contributions  to  the  plan) 
within  20  business  dav  s  aft»'r  'he  date  of 
the  NMSN. 

(4)  Employers  to  withhold  anv 
obligation  of  the  employee  for  employee 
f:ontributions  necessary  for  coverage  of 
the  child(rpn)  and  send  any  amount 


withheld  directly  to  the  plan  If  the 
employee  contests  such  withholding. 
the  employer  initiates  withholding  until 
such  time  as  the  employer  receives 
notice  that  the  contest  is  resolved. 

(5)  Employers  to  notify  the  State 
agency  promptly  whenever  the 
noncustodial  parent's  employment  is 
terminated  in  the  same  manner  as 
required  for  income  withholding  cases 
in  accordance  with  §  303. 100(eJ( iKx)  of 
this  part. 

(d)  Effective  date.  This  section  is 
effective  October  1,  2001,  or,  if  later,  the 


effective  date  of  State  laws  described  in 
paragraph  (a)  of  this  section.  Such  State 
laws  must  be  effective  no  later  than  the 
close  of  the  first  day  of  the  first  calendar 
quarter  that  begins  after  the  close  of  the 
first  regular  session  of  the  State 
legislature  that  begins  after  October  1. 
2001.  For  States  with  2-year  legislative 
sessions,  each  year  of  such  session 
would  be  regarded  as  a  separate  regular 
session. 

Note:  The  following  appendix  will  not 

appear  in  the  Code  of  Federal  Rpgulations. 
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Appendix 

NATIONAL  MEDICAL  SUPPORT  NOTICE 

PART  A 

EMPLOYER  WITHHOLDING  NOTICE 

This  Notice  is  issued  under  Section  466(a)(  1 9 )  of  the  Social  Securit\  ,Ac;  and 
Section609(aX5)fC)  of  the  Employee  Retirement  Income  Secunr\  ,Act  of  :  ^"4  ,  [[RiS.Xi 
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Issuing  Agency:  

Issuing  Agency  Address: 


Date  of  Notice:  

Case  Number: 

Telephone  Number 


EmployerAV'ithholder's  Federal  EFN'  Number 

) 

Empioyer'Withholder's  Name 


Employer^ithholder's  Address 


Court  Name         ^ 

Date  of  Suppon  Order 
Support  Order  Number 


RE" 


Employee  Obligor's  Name    Last,  Firs;,  MI) 


Employee  Obligor's  Sociai  Securir\  Numbe* 


Custodial  Parent's  Name  (Last.  First,  MI) 
Custodial  Parent's  Mailing  Address 


Employee  Obligor  s  Mailing  Address 


Alternate  Recipient  Chiid(ren)'s  Mailing  Address  i  if 
different  from  Custodial  Parent's) 


Substituted  ( >tTiciai  Agencv  Name  ar.d  ,Address 


Name,  Mailmg  Address,  and  Telephone 
Number  of  a  Representative  of  the  Alternate 
Recipient(sy/Child(ren) 

Alternate  Recipient/Child(rcn/s  Namc(sj  DOB        SSN 


Alternate  Rec;pienlCh;id;rer,;'.  Name's)  DOB  SSN 


Type  of  family  group  health  care  coverage  requind  by  the  order       jBssic),  (DerlaJ) 

health),  (Other)  - 


iA'isioni        _   Prcscnpiii.r  onj£  Mc-iia. 
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EMPLOYER  RESPONSE 

(To  he  completed  by  Employer,  as  appropriate) 

If  either  1  or  2  below  applies,  mdicate  here  and  rettim  this  Part  A  to  the  Issuing  Agency  and 
custodial  parent.  NO  OTHER  ACTION  IS  NECESSARY.  If  neither  1  nor  2  applies,  forv,'ard 
Part  B  to  the  appropnate  plsm  ddm;nistrator(s). 

o  1     Employer  does  not  maintain  or  contnbute  to  plans  providing  family  health  care  coverage 
or  the  employee  is  among  a  class  oi  empiovees  (for  example,  part-time  or  non-union)  that  are  not 
eligible  for  family  health  coverage  under  an\  group  health  plan  maintained  by  the  employer  or  to 
which  the  employer  contn botes 

□  2.    Health  care  coverage  is  not  available  because  employee  is  no  longer  employed  by  the 
employer: 

Last  known  address:  


Last  ioiown  telephone  number: 

New  employer  (if  know-n): 

New  employer  address.  


New  employer  telephone  number 


c  3.  State  or  Federal  withholding  limitations  andyor  pnontization  prevent  the  withholding  from 
the  employee's  income  ot  the  amount  r"  :juired  to  obtain  coverage  under  the  terms  of  the  plan. 


Employer  Representative: 
Name; 


Telephone  Number: 


Title: 


Date: 
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INSTRUCTIONS  TO  EMPLOYER 


This  document  serves  as  notice  that  the  employee  identified  above  is  obligated  bv  a  court  or 
admimstrative  child  support  order  to  provide  health  care  coverage  for  the  childiren)  also 
identified  above.  Tnis  National  Medical  Support  Notice  replaces  anv  Notice  thai  the  Issuing 
Agency  has  previously  ser\-ed  on  you  with  respect  to  the  employee  and  the  children  isstej  on  this 
Notice.  Such  child(ren)  are  also  referred  to  as  Alternate  Recipient s)  in  the  Notice 

The  document  consists  of  Part  A  -  Employer  Withholding  Notice  for  the  empkner  to  withhold 
any  employee  contnbutions  required  by  the  group  heaJth  plan(s)  in  which  the  alternate 
recipiem{s)  is  are  enrolled:  and  Part  B  -  Medical  Support  Notice  to  the  Plan  Administrator 

which  must  be  forwarded  to  the  administrator  of  each  group  health  plan  identified  bv  the 
employer  to  enroll  the  eligible  alternate  recipient(s)'chjld( renj. 
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EMPLOVTR  RESPONSIBILITIES 


As  the  employer  of  the  employee,  you  are  required  to 


1.  If  the  individual  named  above  is  not  your  employee,  or  if  famil>  heaJth  care  co\erage  i^ 
not  available,  please  complete  item  1  or  2  of  the  Employer  Response  as  appropnate.  and 
return  it  to  the  Issuing  Agency.  NO  FURTHER  ACTION  IS  NECESSARY 

2.  If  family  health  care  coverage  is  available  for  which  the  alternate  recipiemibi  chiiduenj 
identified  above  may  be  eligible,  you  are  required  to: 

a.  Transfer,  not  later  than  20  business  days  after  the  date  of  this  Notice,  a  copv  of 
Part  B  -  Medical  Support  Notice  to  the  Plan  Administrator  to  the 

admmistrator  of  each  appropnate  group  health  plan  for  which  the  alternate 
recipient(s).^child(ren)  may  be  eligible,  and 

b.  Upon  notification  from  the  plan  administratori  s)  that  the  alternate 
recipient(s)/child(ren)  is/are  enrolled,  either 

1)  vvithhold  from  the  employee's  income  an>  employee  contnbutions 
required  under  each  group  health  plan,  in  accordance  with  the  appiicable  iav.  of 
the  employee's  pnncipal  place  of  employment  and  transfer  emp!o\ee 
contributions  to  the  appropriate  plan(s).  or 

2)  complete  item  3  of  the  Employer  Response  to  notify  the  Issuing  Agenc% 
and  the  parties  that  enrollment  cannot  be  completed  because  of  prioritization  or 
limitations  on  withholding. 

LIMITATIONS  ON  WTTHHOLDING 

The  amount  withheld  cannot  exceed %  of  the  employee's  aggregate  disposable  weekly 

earnings.  The  employer  may  not  withhold  more  than  the  lessor  of 

A    1 
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1  The  amounts  allowed  bv  the  Federal  Consumer  Credit  Protection  Act  (15  U.S.C., 

section  1673(b)). 

2.  Tht  amounts  allowed  b>  the  state  of  the  employee's  principal  place  of 
employment,  or 

3.  The  amounts  aliovsec  tor  medical  support  by  the  child  support  order. 

The  Federal  limit  applies  to  the  aggregate  disposable  weekiy  earnings  (AD  WE).  AD  WE  is  the 
net  income  left  after  making  mandaton  deductions  such  as  State,  Federal,  local  taxes;  Social 
Security  taxes;  and  Medicare  ta.\es 

PRIORITY  OF  WITHHOLDING 

If  withholding  is  required  for  emplovee  contributions  to  one  or  more  plans  under  this  notice  and 
for  a  support  obligation  under  a  separate  notice  and  available  funds  are  insufficient  for 
withholding  for  both  cash  and  medical  support  contributions,  the  employer  must  withhold 
amounts  for  purposes  of  cash  support  and  medical  support  contributions  in  accordance  with  the 
law,  if  any,  of  the  State  of  the  employee's  pnncipal  place  of  employment  requiring  prioritization 
between  cash  and  medical  supp<irt. 

DURATION  OF  WITHHOLDING 

The  alternate  recipient(s)/child(ren"!  shall  be  treated  as  dependents  under  the  terms  of  the  plan. 
Coverage  of  an  alternate  recipient  as  a  dependent  will  end  when  similarly  situated  dependents  are 
no  longer  eligible  for  coverage  under  the  terms  of  the  plan.  However,  the  continuation  coverage 
provisions  of  ERISA  may  entitle  the  alternate  recipient  to  continuation  coverage  under  the  plan. 
The  employer  must  continue  to  withhold  employee  contributions  and  may  not  disenroll  (or 
eliminate  coverage  for)  the  alternate  recipient/child(ren)  unless: 

1 .  The  employer  is  provided  satisfactory  written  evidence  that: 

a.  The  court  or  administrative  child  support  order  referred  to  above  is  no 

longer  m  effect,  or 

b.  The  alternate  rec!pient(s)/child(ren)  is  or  will  be  enrolled  in  comparable 
coverage  which  v. ill  take  effect  no  later  than  the  effective  date  of 
disenrollment  from  the  plan;  or 

2.  The  employer  eliminates  tamily  health  coverage  for  all  of  its  employees. 


POSSIBLE  SANCTIONS 

An  employer  may  be  subject  to  sanctions  or  penalties  imposed  under  State  law  and/or  ERISA  for 
discharging  an  employee  from  employment,  refusing  to  employ,  or  taking  disciplinary  action 
against  any  employee  because  of  medical  child  support  withholding,  or  for  failing  to  withhold 
income,  or  transmit  such  withheld  amounts  to  the  applicable  plan(s),  as  the  Notice  directs. 
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DRAFT 
NOTICE  OF  TERMINATION  OF  EMPLOYMENT 

In  any  case  in  which  the  above  employee's  employment  with  the  above  emp.. 
employer  must  promptly  notify  the  Issum^  Agency  listed  above  of  such  termination 
requirement  may  be  satisfied  by  sendmg  to  the  Issuing  Agency  named  abo\e  a  copv  c  f  ar.N 
notice  the  employer  is  required  to  provide  under  the  continuation  coverage  provisions  a!  ERISA 
or  the  Health  Insurance  Portability  and  Accountabilitv  Act. 

EMPLOYEE  LIABnjTY  FOR  CONTRIBUTION  TO  PLAN 

The  employee  is  liable  for  any  employee  contributions  that  are  required  under  the  planfs'.  for 
enrollment  of  the  alternate  recipient(s)/child(ren)  and  is  subject  to  appropnate  enforcemen:    The 
employee  may  contest  enforcement  based  on  a  mistake  of  fact  (such  as  the  ident!r\  of  the 
obligor).  Should  an  employee  contest,  the  employer  must  proceed  to  comriv  with  the  empiover 
responsibilities  in  this  Notice  until  notified  to  discontinue  withholding. 

CONTACT  FOR  QUESTIONS 


If  you  have  any  questions  regarding  this  Notice,  you  may  contact  the  Issuing  Xgencv  at 
address  and  telephone  number  listed  above. 


;,he 


A   3 
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NATIONAL  MEDICAL  SUPPORT  NOTICE 

PARTB 
MEDICAL  SUPPORT  NOTICE  TO  PLAN  ADMINISTRATOR 


This  Notice  is  issued  under  section  466(aK  1 9)  of  the  Social  Security  Act  and  section 
609(a)(5)(C)  of  the  Empiovee  Retirement  Income  Secunty  Act  of  1974  (ERISA).  RECEIPT 
OF  THIS  NOTICE  CONSTITUTES  RECEIPT  OF  A  MEDICAL  CHILD  SUPPORT 
ORDER  U^'DER  ERISA  SECTION  609(aK5)(A)  and  (B).  The  rights  of  the  parties  and  the 
duties  of  the  plan  administrator  under  this  NOTICE  are  in  addition  to  the  existing  rights  and 
duties  established  under  such  section 


I^ciiinc?  Affcncv 

Court  Name; 

Issuing  Agency  Address 

Date  of  Support  Order: 
Support  Orrier  Number 

Date  of  Notice; 

Case  Number 

Telephone  Number: 

) 

RE* 

Employer'Withholder's  Federal  EIN  Number 

Employee/Obligor's  Name  (Last,  First,  MI) 

EmployerAV'ithholder's  Name 

) 

Employec^Obligor's  Social  Security  Number 

Employer''\V'ilhholder's  Address 

) 

Employee/Obligor's  Address 

Custodial  Parent's  Name  (Last,  First,  Ml) 

_J 

Custodial  Parent's  Address 

) 

Substituted  Official/Agency  Name  and  Address 

Alternate  Recipient/Ch!ld(ren)'s  Address  (if 
Different  from  Custodial  Parent  si 

) 

) 

^ 

Name(s).  Mailing  Address,  and  Telephone 
Number  of  a  Representative  of  the  Alternate 
Recipient(s)/Child<ren) 

Alternate  Rccipienl/Child(ren)'s  Namclij  LKJB         SSN 


Alternate  Rccipient/Child(rtn)'s  Name{s)  DOB  SSN 


Type  of  health  care  coverage  rtquircd  t;-.  the  order 
{Oinen  ■ . 


fBasic)        (Dental).  (Viston),  (Prescription  drag);  (Mem«l  health); 
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PLAN  ADMINISTRATOR  RESPONSE 

(To  be  completed  by  the  plan  admimstrator  and  returned  to  the  Issuing  .Agency) 

This  Notice  was  received  by  the  plan  admimstrator  on 


i. 


::  This  Notice  does  not  constitute  a  "qualified  medical  child  support  order"   because 

c  The  name  of  the  □  alternate  recipient(s)  or  ~  participant  is  missing 

3  The  mailmg  address  of  the  G  alternate  recipient(s)  or  "  participant  is  missing 

3  The  alternate  recipient(s)  is/are  at  or  above  the  age  at  which  dependents  are  no  iongc- 

eligible  for  coverage  under  the  plan. 

2.  □  This  Notice  was  determined  to  be  a  "qualified  medical  child  support  order."  on 

.     If  the  employee  is  not  enrolled,  and  dependent-onls  coverage  is  not  avanabic  unaer 

the  plan,  the  employee  is  to  be  enrolled  in  family  coverage  as  indicated  beiou 

a  □  There  is  only  one  type  of  coverage  provided  under  the  plan.  The  al.emate 
recipient(s)  is^^are  included  as  dependents  of  the  participant  under  the  plan 

b  D  There  is  more  than  one  option  available  under  the  plan.    Ihe  Issu  ng  Agencv 
must  select  from  the  available  options  and  return  this  Part  B  to  the  Plan  Admimstrator  named 
below  for  processmg.  Each  alternate  recipient  is  to  be  mcluded  as  a  dependent  under  one  or  me 
following  options  that  provide  family  coverage: 

°  ^^'^ — — .. [if enrolled. 

participant  has  elected  this  option] 

°(2) 

°(3) 


3  The  plan  administrator  received  all  information  necessary  for  enrollment  on 

(date).  Coverage  is  effective  as  of .  Any  necessan  withholding  should 

commence  if  permitted  under  State  and  Federal  withholding  and/or  prioritization 
limitations.  The  alternate  recipient(s)  has-liave  been  enrolled  in  the  followmg  optioms); 


Name  and  address  of  plan 
or  insurance  carrier(s): 


PIN  or  Contract  number: 


Address  to  <;ubm!*  ciaims: 


62085 


Plan  Administrator  or  Representative: 
Name: 

Title:  

Address: 


Telephone  Number: 


Date- 
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INSTRUCTIONS  TO  PLAN  ADMINISTRATOR 


This  Notice  has  been  forv, aided  trom  ihe  empioyer  identified  above  to  you  as  the  plan 
administrator  of  a  group  health  plan  maintained  by  the  employer  (or  a  group  health  plan  to  which 
the  employer  contributes)  and  ;n  which  the  noncustodial  parent/participant  identified  above  is 
enrolled  or  is  eligible  for  enroilment 

This  Notice  serves  to  inform  you  that  the  noncustodial  parent/participant  is  obligated  by  an  order 
issued  by  the  court  or  agencv  identified  above  to  provide  health  care  coverage  for  the  alternate 
recipient(s)/child(reni  if  available  under  the  group  health  plan(s)  as  described  on  Part  B. 

(A)  If  the  participant  and  aiiematt:  recipient(s)/child(ren)  and  their  mailing  addresses  (or  that  of  a 
Substituted  Official  or  Agency)  are  identified  above,  and  if  coverage  for  the  alternate  recipient{s) 
is  or  will  become  available,  this  Notice  constitutes  a  "qualified  medical  child  support  order" 
under  ERISA,  and  you  must. '  nthin  40  business  days  of  the  date  of  this  Notice,  or  sooner  if 
reasonable: 

( 1 )  Complete  Part  B  -  Plan  Administrator  Response  and  send  it  to  the  Issuing  Agency, 
notify  the  noncustodial  parent  participant  named  above,  each  named  alternate  recipienvchild.  and 
the  custodial  parent  that  coverage  of  the  alternate  recipient(s)  is  or  will  become  available 
(notification  of  the  custodial  parent  will  be  deemed  notification  of  the  alternate  recipient(s) 
if  they  reside  at  the  same  address), 

(2)  furnish  the  Issumt:  Agencv  and  custodial  parent  a  description  of  the  coverage 
available  and  the  effective  date  ot  ine  coverage; 

(3)  provide  to  the  custodial  parent  any  forms,  documents,  or  iitformation  necessary  to 
effectuate  such  coverage  (including  the  applicability  of  creditable  coverage  under  HIPAA): 

(4Xa)    if  no  other  information  or  action  is  required,  include  the  alternate  recipient(s)  in 
the  available  coverage,  or, 

(b)        notify  the  Issuing  Agency  and  the  custodial  parent  of  any  additional  steps  to  be 
taken,  and 

(5)  upon  completion  of  the  enrollment  information,  transfer  the  applicable  information  on 
Part  B  to  the  employer  for  a  determination  ihat  the  necessary  employee  contributions  are 
available. 

(B)  If  within  40  business  days  ot  the  date  of  this  Notice,  or  sooner  if  reasonable,  you  determine 
that  this  Notice  does  not  constitute  a  "qualified  medical  child  support  order,"  you  must  complete 
Part  B  -  Plan  Administrator  Response  and  send  it  to  the  Issuing  Agency,  and  inform  the 
noncustodial  parent  participant,  custodial  parent,  and  alternate  recipient(s)  of  the  specific  reasons 
for  your  determination. 
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I'NLAWTUL  REFUSAL  TO  ENROLL 


Enrollment  of  an  alternate  recipient  may  not  be  denied  on  the  ground  tnai  '■.  I    ;ne  a:;emaic 
recipient  was  boni  out  of  wedlock;  (2)  the  alternate  recipient  is  not  claimed  as  a  dependent  on  the 
participant's  Federal  income  tax  renin,  or  '3  )  the  alternate  recipient  does  r.o;  res;dc  wuh  tr.c 
participant  or  m  the  plan's  ser\'ice  area    All  enrollments  are  to  *^  made  wimcu:  rehire  \c  , -pen 
season  restrictions. 

PERIOD  OF  COVERAGE 

Vnt  alternate  recipient(s).'child(ren)  snail  be  treated  as  dependents  under  the  terms  of  the  plan 
Coverage  of  an  alternate  recipient  as  a  dependent  will  end  when  similarix  suiiated  dependents  are 
no  longer  eligible  for  coverage  under  the  terms  of  the  plan.  However,  the  continuathT  co\crage 
provisions  cf  ERISA  may  entitle  the  alternate  recipient  to  continuation  .overaee  uncc:  the  p:ar 
Once  an  alternate  recipient  is  enrolled  m  the  plan  as  directed  ah^vc.  the  aitematc  recipient  -nav 
not  be  disenroUed  unless 

(1 )  The  plan  administrator  is  provided  satisfactory  written  e\ idence  that  eit^-.e: 

(a)  the  court  or  administrative  child  suppon  order  referred  io  apcvc  :s  :i,:  ,^nger  in 
effect,  or 

(b)  the  alternate  recipient  is  or  will  be  enro'icd  in  comparable  Cvncage  VNr.!vn  wiU 
take  effect  no  later  than  the  etTective  date  of  disenrollmeni  trorp  the  p!ar 

(2)  The  employer  eliminates  famih  health  coverage  tor  all  o:!ts  emplovees:  or 

(3)  Any  available  continuation  coverage  is  not  elected,  or  the  perud  0!  su^h  coscrage 
expires. 

CONTACT  FOR  QUESTIONS 


If  you  have  any  questions  regarding  this  Notice,  you  ma>  contact  the  lssu;Piu:  A^e 
address  and  telephone  number  listed  above. 
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1013 61776 

1030 61776 

1032 61776 
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1439 58766 

1477 58766 

Proposed  Rules: 

278 59665 

770 59131 

785 61034 

923 60733 

1217 „ 59669 

1823 59131 

1946 61034 

1951 61221 

1956 59131 


3  CFR 

Proclamations: 

7245 59103 

7246 60083 

7247 60085 

7248 61473 

Executive  Orders; 
•,3067  (See  Notice  of 

October  29.  1999) 59105 

13096  (See  Proc. 

7247) 60085 

'2170  (See  Notice  of 

November  5, 

1999) 61471 

Administrative  Orders 
Me'^iGranOu'-iS 

October  27.  1999 60647 

Notices 

Notce  0'  OctoDer  29. 

1999  59105 

Notice  of  Nover^ber  5, 

^999  61471 

Presidential  Determinations 
No    99-13  of  February 

4    1 999  I  See 

Presidential 

Determinatior^  No 

2000-5  of  Octobe- 

29    1999 
No   2000-2  0'  Octobe- 

21    1999 
No  2000-3  0'  uctoDe- 

25,  1999 
No  2000-1  of  Octobe- 

27,  1999 
Nc   2000-5  D»  Octobe' 

29    -999 


60651 


58757 


50649 


50651 


60087,  61769 


5  CFR 

532 

Proposed  Rules: 

532 61793 

1201      58798 

7  CFR 

210 61770 

220 61770 

226 61770 

246 61015 

301 60088  60333 

319 59603 

905 58759 

928 59604 

944 58^59 

981 58^53   59107 

1001 6-"6 

1002 61  "6 

1004 61776 

1005 61776 

1006 61776 

1007 61776 

1012 61776 


9  CFR 

77 58769 

130 61689 

Proposed  Rules: 

130.... 61689 

391 61223 

10  CFR 

Proposed  Rules 

2  59669   59671 

50 59671 

72 59677 

73 59684 

430 61794 

11  CFR 

100 59113 

110 59606 

114 59113 

9003 61475 

9004 59606,  61475 

9007 61777 

9008 61475 

9032 61475 

9033 61475 

9034 59606,  61475,  61777 
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9035 61475.  61777 

9036 59607  61475 

9038  61777 

Proposed  Rules: 

100  60360 

102  60360 

103  60360 

104  60360 

106 60360 

107  „ 60360 

109  60360 

110  60360 

114  60360 

116  60360 

12CFR 

1 60092 

5 60092 

7 60092 

211  58780 

226  60335 

229  59607 

905  61016 

1805 59076 

Propoeed  Rules: 

226   60368 

611  60370 

650  61740 

1102 58800 

13CFR 

Proposed  Rules: 

120       60735 

14CFR 

34  60335 

39  59113,  59115  59116 
59117,  59613,  59614,  60100 
60102,  60336,  61475  61477 
61478,  61480,  61482  61484 
61485,  61487,  61491  61493 
61495,  61782.  61784 

71  59615,  60337,  60653 

60654,  61785 

73  ,  60339 

97  61017.  61018 

139  60068 

Proposed  Rules: 

39  59137,  59685,  60134, 

60136,  60138,  60383,  60386 
60742,  60743,  60745,  60748 
60750,  61039,  61042  61044 
61533,  61540.  61547  61554 
61794.  61796.  61798,  61801 

71  59687.  59688.  59689 

59690,  60388.  61225   61689 
61690,  61803.  61804 

15CFR 

285 59616 

738  60339 

740 60339 

746 60339 

801  59119 

Proposed  Rules: 

287  59691 

16CFR 

312 59888 

1616 61021 

17CFR 

200 61382   61408 

210 61962 

228  61962 


229 61408,  61962 

230 61382.  61408.  61497, 

61962 

232 61408 

239 61382,  61408.  61962 

240 61382,  61408,  61962 

249 61382,  61962 

260 61 382,  61 962 

271        59877 

Proposed  Rules. 

1 

239 

240 

270 

274 


59694 

59826 

59826 

59826 

59826 

275 61226 

279 61226 

18  CFR 

Proposed  Rules 

35  60390 

141 60140 

385 60140 


19  CFR 

ID  

Proposed  Rules: 

101 


.61204 
.61232 


21  CFR 

5 59617 

175 60104 

801  59618 

Proposed  Rules: 

20 60143 

600 61045 

606 61045 

607 61045 

610 61045 

630 61045 

640 61045 

660 61045 

801     59695 


24  CFR 

982      .... 
990     


.59620 
.61516 


25  CFR 

Proposed  Rules. 

504      61234 

26  CFR 

1  58782,  59139,  60342, 

61205,  61498 

301 58782,  61498,  61502 

602 61498 

Proposed  Rules: 

59139,60395,61236 

28  CFR 

0 58782 

2 59622 

16 61786 

27 58782 

50 59122 

Proposed  Rules 

'6  60753 

29  CFR 

37 61692 

1917 61504 

1918 61504 

4044  61787 

Proposed  Rules. 

1401 59697 


2590    62054 

2700 .■ 61236 

30  CFR 

934 60654 

948 61506   61507 

Proposed  Rules: 

946  61805 

31  CFR 

Ch.  V 60660 

538 58789 

550 58789 

560 58789 


32  CFR 

199 


.60671 


33  CFR 

100 59623 

117 59123,  59624,  60672, 

60673.  60674.  61206.  61207. 

61518.  61519.  61520,  61521 

165 61051,  61209 

Proposed  Rules: 

110 60399 

117 61561 

34  CFR 

668 58974, 

59016.59060 
682 58938. 

59016 
685 58938. 

59016 
Proposed  Rules: 
611  60632 

36  CFR 

211 60675 

Proposed  Rules: 

Ch   XI   60753 

5 61563 

13 61563 

37  CFR 

Proposed  Rules: 

1 59701 

201 59140 


39  CFR 
20 


.60106 


40  CFR 

51 58792 

52 59625,  59629,  59633, 

59635.  59638,  59642,  59644, 
60109,  60343,  60346.  60678. 
60681.  60683,  60687,  60688, 
61213,61217,61522,  61523 

62 59648,  60689 

63 59650 

68 59650 

131 61182 

180 59652,60112,  61788 

300  60121.61526 

Proposed  Rules: 

52  .59703,59704,59705, 

59706.  60400.  60401 ,  60759. 
61046,  61051,  61239.  61572 

62 59718 

63 59719 

68.. 59719 

81 60478 

82 59141 


86 60401 

141 59245 

142 59245 

180 58792 

300 61051 

372 61807 

41  CFR 

101 59591 

101-11 60348 

102 59591 

42  CFR 

61 61218 

409 60122 

410 59379 

411 59379.  60122 

413 60122 

414 59379 

415 59379 

485 59379 

489    .  60122 

Proposed  Rules: 

431 60882 

433 60882 

435 60882 

457 60882 

43  CFR 

414 58986 

Proposed  Rules: 

1300 61810 

44  CFR 

65 .• 60706.  60709 

67 60711 

Proposed  Rules: 

67 60759 

45  CFR 

Proposed  Rules: 

160 59918 

161 59918 

162 59918 

163 59918 

164 59918 

303 62054 

46  CFR 

Proposed  Rules: 

2 62018 

30 62018 

31 62018 

52 62018 

61 62018 

71 62018 

90 62018 

91 62018 

98 62018 

107 62018 

110 62018 

114 62018 

115 62018 

125 62018 

126 62018 

132 62018 

133 62018 

134.... 62018 

167 62018 

169 62018 

175 : 62018 

176 62018 

188; 62018 

189 62018 

195 62018 
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igq 


.6201 


47  CFR 

Cn.  1 61527 

0 60122,  60715,  61022 

1  59656   60122,  60715 

2 60123 

20 596,56   60-26 

21 607^5 

25 6179- 

27 60715 

54 60349 

51 60122 

68 60715 

69 60122,  60349 

73 59124,  59655,  60131 

76 60131 

90 59148,  60123,  60715 

95 59656 

101 59663 


Proposed  Rules 

1 59719 

20 59719 

43 59719 

73 59147,  59148,  59728, 

60149,  60150,  60151,  61054, 

61239 

90 59148,60151 

48  CFR 

20T 58908 

204 61028 

208 61030 

209     61028 

213 58908 

215 61031 

225 61028 

242 61028 

247 61028 

251 61030 


Proposed  Rules 
■■        61056 

49  CFR 

171 61219 

172 61219 

240 60966 

601  61033 

Proposed  Rules: 

Oh  59046 

209 59046 

552 60556 

571 60556,  61810 

585 60556 

595 60556 

50  CFR 

•: 58910 

20 61532 

222 60727 


600 60731 

622 59126  60132 

635 58793 

640 59126 

648 60359,  61220 

660 59129 

679  61966 

Proposeo  Rules: 

16.  59149 

17 58934.  59729 

622 59152.59153,60151, 

60402 

648 59156 

654 59153 

660,.. 60402 

679 58796,  59730,  60157 
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REMINDERS 

The  Items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  15. 
1999 

BUND  OR  SEVERELY 
DISABLED,  COMMITTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Committee  for  Purchase 
From  People  Who  Are  Blind 
or  Severely  Disabled 
Pricing  policies,  miscellaneous 

amendments,  published  lO- 

15-99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Manne  and  anadromous 
species — 

West  coast  chmook 
salmon,  published  9-16- 
99 
Sea  turtle  conservation, 
summer  flounder  trawling 
requirements^ 
Turtle  excluder  devices: 
published  10-15-99 
Fishery  conservation  and 
management 

Northeastern  United  States 
fishenes — 

Northeast  multispecies 
published  10-15-99 

DEFENSE  DEPARTMENT 
Navy  Department 

Navy  regulations:  '■evision, 
published  10-15-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzations, 
Tennessee,  published  9-15- 

99 
Texas;  published  9-14-99 
Pesticides,  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  commodities 
Zinc  phosphide   published 

11-15-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services 
Accounting  and  cost 
allocation  requirements: 
biennial  regulatory  review 
published  9-15-99 

Radio  services,  special: 


Private  land  mobile 
services — 

Exclusivity  and  frequency 
assignments  policies: 
examination;  published 
9-16-99 
Radio  stations;  table  of 
assignments: 

Illinois    published  10-12-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Grants: 
Block  grant  programs; 
Dubiisried  10-15-99 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  Insurance 
programs 

Single  family  mortgage 
insurance — 

Floodplain  requirements 
applicable  to  new 
construction; 
clarification:  published 
10-15-99 
JUSTICE  DEPARTMENT 
Privacy  Act    implementation: 

pubiisned  1 1  -15-99 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Trustees  and  custodians  of 
pension  plans,  shared 
insurance  and  appendix; 
published  10-15-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  manne  parades: 
Night  in  Venice;  published 

10-15-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  Agncuttural 
Commodities  Act; 
implementation: 
Limited  liability  companies; 
recognition  as  legai 
entities:  comments  due  by 
11-24-99:  published  10- 
25-99 
Tobacco  inspection: 
Flue-cured  tobacco-v 
Elimination  of  interference, 
distraction,  and  outside 
influence  on  tobacco 
grading;  comments  due 
by  11-26-99;  published 
9-27-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
User  fees; 


Vetennary  services — 
Export  certificate 
endorsements: 
comments  due  by  H- 
22-99:  published  9-23- 
99 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Findings  on  petitions,  etc. — 
White  abalone:  comments 
due  by  11-22-99: 
published  9-24-99 
Manne  mammals. 
Incidental  taking — 
US   Navy:  operations  of 
Surveillance  Towed 
Array  Sensor  System 
Low  Frequency  Active 
Sonar:  comments  due 
by  11-22-99:  published 
10-22-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Pnce  reasonableness  and 

commerciality 

determination;  comments 

due  by  11-23-99: 

published  9-24-99 
Recycled  products  and 

environmentally  preferable 

services:  comments  due 

by  11-22-99:  published  9- 

23-99 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Prepanng  Tomorrow's 
Teachers  to  Use 
Technology  Program; 
comments  due  by  1 1  -22- 
99:  published  10-22-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Pennsylvania:  comments 

due  by  11-26-99; 

published  10-27-99 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Distnct  of  Columbia: 

comments  due  by  11-26- 

99:  published  10-27-99 
Hazardous  waste: 
Identification  and  listing — 

Chlorinated  allphatics 
production  wastes: 
comments  due  by  11- 
23-99:  published  8-25- 
99 
Pesticides:  tolerances  in  food. 
animal  feeds,  and  raw 
agncuitural  commodities: 


Spinosad:  comments  due  by 
11-22-99:  published  9-23- 
99 
Tebufenozide:  comments 
due  by  11-22-99: 
published  9-22-99 
Radiation  protection  programs: 
Yucca  Mountain,  NV. 
environmental  protection 
standards:  comments  due 
by  11-26-99:  published  8- 
27-99 

Public  hearings: 
comments  due  by  11- 
26-99:  published  10-1- 
99 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Nation:;l  Drug  Control  Policy 
Office 

Freedom  of  Information  Act. 
implementation:  comments 
due  by  11-22-99:  published 
9-22-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations:  table 
of  assignments 
Oklahoma;  comments  due 
by  11-26-99:  published 
10-6-99 
Oregon:  comments  due  by 
11-26-99:  published  10-6- 
99 
FEDERAL  TRADE 
COMMISSION 
Privacy  Act:  implementation; 
comments  due  by  11-26-99; 
published  10-27-99 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Price  reasonableness  and 
commerciality 
determination;  comments 
due  by  11-23-99; 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services;  comments  due 
by  11-22-99;  published  9- 
23-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Privacy  Act:  implementation; 
comments  due  by  11-26-99; 
published  10-26-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Privacy  Act:  implementation; 
comments  due  by  11-26-99; 
published  10-26-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 

submissions 

Oklahoma,  commenis  due 

Dy  11-22-99    puDliSi-ec 

10-22-99 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
changes:  meeting: 
comments  due  by  11- 
22-99    pubitshea  10-19- 
99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Price  reasonableness  and 

commerciality 

determination,  comments 

due  by  11-23-99 

published  9-24-99 
Recycled  products  ana 

environmentally  preferable 

services,  comments  due 

by  11-22-99    published  9- 

23-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Corporate  credit  unions: 
comments  due  by  11-26- 
99,  published  7-28-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 
Repurchase  agreements  and 
refunded  securities 
treatment  as  acquisition  of 
underlying  secunties: 
comments  due  by  il-23- 
99:  published  9-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 


Hudson  River.  NY,  safety 
zone,  comments  due  by 
11-24-99:  published  10- 
25-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel,  nondiscrimination  on 
basis  of  disability:  and 
'ederaliy  assisted  programs 
and  activities 
Equipment  to  facilitate 
boarding  of  aircraft  by 
individuals  with  disabilities 
comments  due  by  ii-24- 
99.  published  8-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  drect'ves 
Aerospatiale    comments  due 

by  11-24-99:  published 

10-25-99 
Airbus   comments  due  by 

1' -26-99,  published  10- 

27-99 
Boeing    comments  due  by 

'1-22-99    published  '0-6- 

99 
Bombardier,  comments  due 

by  11-26-99;  published 

10-27-99 
Bntish  Aerospace. 

comments  due  by  ''■'-26- 

99:  published  10-26-99 
CFE  Co.:  commenis  due  bv 

11-22-99:  published  9-23- 

99 

Fairchild  comments  due  by 
11-24-99  published  9-23- 
99 

Lockheed,  comments  due 
by  1 1-22-99.  published 
10-6-99 

Pratt  &  Whitney    comments 
due  by  1 1-22-99: 
published  9-23-99 

Robinson  Helicopter  Co 
comments  due  by  "i-22- 
99    published  9-22-99 
Airworthiness  standards 


Special  conditions— 
Boeing  Model  747-100, 
-100B.  -100B  SUD, 
-2006.  -200C.  -200F, 
and  -300  series 
airplanes:  comments 
due  by  11-22-99; 
published  10-8-99 
Class  D  airspace:  comments 
due  by  1 1-22-99   published 
9-22-99 
Class  E  airspace,  comments 
due  by  11-26-99;  published 
'0-26-99 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages 
Hard  cider,  comments  due 
by  '  1  -26-99    published  9- 

27-95 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 

Tax-exempt  bonds  issued 
by  State  and  local 
govemments;  arbitrage 
restrictions;  comments 
due  by  1 1  -26-99: 
published  8-27-99 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  http;// 
www  nara  govfedreg. 

The  text  o*  aws  is  not 
published  in  the  Federal 
Register  put  may  be  ordered 
in  ■slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
Lj  S    Government  Printing 
Otfice    Washington.  DC  20402 


{phone.  202-512-1808;    The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
viww.access.gpo.gov/nara/' 
index  html    Some  laws  mav 
not  yet  be  available 

H.J.  Res.  76/P.L.  106-93 

Waiving  certain  enroi'r^'er-- 
requirements  for  the  ■e''  a  'ider 
of  the  first  session  of  tr.e  One 
Hundred  Sixth  Congress  with 
respect  to  any  bill  or  )oinf 
resolution  making  general 
appropnations  or  continuing 
appropnations  for  fiscal  year 
2000.  (Nov.  10,  1999;  113 
Stat    13101 

H.J    Res.  78/P.L.  106-94 

leaking  furttier  continuing 
appropriations  for  the  fiscal 
year  2000.  and  for  other 
purposes.  (Nov.  10,  1999;  113 
Stat.  1311) 

Last  List  Nii\  ember    1.     ; ')M<-* 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS   s  a  'ee  electronic  mail 

notification  service  of  newly 
enacted  public  laws   To 
subscribe,  go  to  www.gsa.gov/ 

archives/publaws-l  html  or 
send  E-mai'  to 
listserv@www.gsa.gov  with 

the  following  texi  messaqe; 

SUBSCRIBE  PUBLAWS-L 

YOuf  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


VI 
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CFR  CHECKLIST 


Title 


StocK  Number 


Price       Revision  Date 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

puDlished  weekly  It  is  arranged  m  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  astensk  C)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Service  at  http    www  access.gpo.gov/nara/cfr/ 

index  html  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1  -888-293-6498  (toll  free)  or  202-51 2-1 530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

S951  00  domestic,  S237  75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn;  New  Orders. 

P  O  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202) 

512-1800  from  8  00  a  rn  to  4  00  p  m  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250 


Title 

Stock  Number 

Price 

Revisior 

Date 

1,  2  (2  Reserved) 

(869-038-00001-6)  .,,. 

5.00 

5  Jan   1 

1999 

3  (1997  CompilafiOh 
and  Parts  '00  and 
101)  

..  (869-038-00002-4)  .... 

.     20.00 

'  Jan.  1 

1999 

4        

..  (869-038-00003-2)  .... 

7.00 

5  Jon.  1 

1999 

5  Parts: 

M99        

..  (869-G38-O00C4-1)  .... 
..  (869-038-'30005-9)  .... 

.     37.00 
.     27.00 

Jan.  1 
Jan.  1 

1999 

70G-I199  

1999 

1 200-£nd  6  (6 

Reserved)  (869-038-00006-7) 44.00 

7  Parts: 

1-26  (869-038-000C7-5) 25.00 

27-52  (869-038-00008-3) 32.00 

53-209     (869-038-00009-1) 20.00 

210-299    (869-038-00010-5) 47.00 

300-399    (869-038-00011-3) 25.00 

400-699    (869-038-00012-1) 37.00 

700-899    (869-038-00013-0) 32.00 

900-999    (869-038-00014-8)  41.00 

1000-1 199  (869-038-00015-6)  46.00 

1200-1599  (869-038-00016-4) 34.00 

1600-1899  (869-038-00017-2)  55.00 

1900-1939  (869-038-000 '3-1) 19.00 

1940-1949  (869-038-00019-9)  34.00 

1950-1999  (869-038-00020-2) 41.00 

2000-£nd (869-038-00021-1) 27.00 


Jon.  L  1999 


Jan. 
Jan. 
Jan. 
Jan. 
Jan 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan, 
Jan, 
Jan. 


1,  1 
1.  1 
1. 
1. 
1  1 


999 
999 
1999 
1999 
999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


.(869-038-00022-9)  36.00        Jan.  L  1999 


9  Parts: 

1-199        

200-£nd   (869-038-00024-5)  . 

10  Parts: 

1-50  (869-038-00025-3) 

51-199 (869-038-00026-1) 

200-499  (869-038-00027-0) 

500-End  (869-038-00028-8) 

11  (869-038-00029-6) 

12  Parts: 

1-199      (869-O38-O003O-0) 

200-219  (869-038-00031-8) 

220-299  (869-038-00032-6) 

300-499  (869-038-O0033-4) 

500-599    (869-038-00034-2) 

600-£nd   : (869-038-O0035-1) 

13  .-. (869-038-00036-9) 


(869-038-00023-7) 42.00 

37.00 

42.00 
34.00 
33.00 
43.00 

20.00 

17.00 
20.00 
40.00 
25.00 
24.00 
45.00 

25.00 


Jan, 
Jan. 

Jan. 
Jan. 
Jan. 
Jan. 


1999 
1999 


1.  1 


1999 
1999 
999 

999 


Jan.  1,  1999 


Jon. 

Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


1,  1999 

1,  1999 

1.  1999 

1.  1999 

1,  1999 

1.  1999 


14  Parts: 

1-59    (869-038-00037-7)  50  00 

60-139 (869-038-00038-5)  42.00 

140-199 (869-038-00039-3)  17.00 

200-1 199  (869-038-00040-7)  28.00 

1200-End (869-038-00041-5)  24  00 

15  Parts: 

0-299  (869-038-00042-3)  .. 

300-799 (869-038-00043- 1)  , 

800-End  (869-038-00044-0) 


16  Parts: 

0-999    (869-038-00045-8) 

1000-End (869-O38-O0046-6) 

17  Parts: 

1-199  (869-038-00048-2) 

200-239  : (869-038-00049-1) 

240-End  (869-038-00050-4) 

18  Parts: 

1-399   (869-038-00051-2) 

40ChEnd  (869-038-00052-1) 

19  PsrtS' 

1-140  ....' (869-038-00053-9) 

141-199 (869-038-00054-7) 

200-End  (869-038-00055-5) 


25.00 
36  00 

2400 

32,00 
37,00 

29  00 
34.00 
44,00 

48  00 
14.00 

37.00 
36.00 
18.00 


20  Parts: 

1-399  (869-038-00056-3)  30.00 

400-499  (869-038-00057-1)    51.00 

500-End  (869-038-00058-0)  4400 

21  Parts: 

1-99  (869-038-00059-8)  , 

100-169 (869-038-00060-1) 

170-199 (869-038-00061-0) 

200-299 (869-038-00062-8) 

30(^499 (869-038-00063-6) 

500-599  (869-038-00064-4)  .. 

600-799  (869-038-00065-2) 

800-1299  (869-038-00066-1) 

1300-End     (869-038-00067-9)    , 


2400 
28,00 
29  00 
1100 
50.00 
28.00 
9,00 
35.00 
14.00 

44,00 
3200 


Jon,  1  1999 
Jan,  1  1999 
Jan,  1.  1999 
Jan  1.  1999 
Jan   1    1999 

Jan  1  1999 
Jon  1  1999 
Jon.  1    1999 


Jan, 
Jan, 


Apr 
Apr. 


Jan.  1.  1999 


34.00  Apr    1 

200-499 (869-038-00072-5) 32.00  Aprl 

500-699 (869-O38-00073-3) 18.00  Aprl 

700-1699  (869-038-00074-1)  40.00  Aprl 

1700-End (869-038-00075-0),,  18.00  Aprl 

25         (869-038-00076-8)  47  00  Aprl 

26  Parts: 

§§1.0-1-160  (869-038-00077-6),,,  27,00  Aprl 

§§161-1169 (869-038-00078-4)  50.00  Apr1 

§§1170-1300 (869-038-00079-2) 34.00  Aprl 

§§1301-1400  (869-038-00080-6) 25.00  Apr.  1 

§§1401-1440  (869-038-00081-4)  43.00  Apr   1 

§§1441-1500  (e69-038-00082-2)   30.00  Aprl 

§§1501-1640  (869-038-00083-1) 27.00  'Aprl 

§§  1  641-1  850  (869-038-00084-9)  35,00  Apr   1 

§§1851-1907  (869-038-00085-7)  40.00  Aprl 

§§1908-11000  (869-038-00086-5) 38,00  Aprl 

§§11001-1,1400  (869-038-00087-3)  40,00  Aprl 

§§11401-£ncl  (869-038-00088-1)  55.00  Aprl 

2-29  (869-038-O0089-O)  39.00  Aprl 

30-39  (869-038-00090-3)  28.00  Aprl 

40-49  (869-038-00091-1)  17.00  Aprl 

50-299 (869-038-00092-0)  21,00  Aprl 

300-499 (869-038-00093-8)  37.00  Aprl 

500-599 (869-038-00094-6)  11.00  Aprl 

600-End   (869-038-00095-4) 11.00  Aprl 

27  Parts: 

1-199  


1999 
1999 


Apr  1  1999 
Apr  1  1999 
Apr    1    1999 


1999 
1999 


Apr    1  1999 

Apr    1  1999 

Apr.  1,  1999 

Apr    1  1999 

Apr   1,  1999 

'Apr,  1,  1999 

Apr   1,  1999 

Apr    1,  1999 

Apr    1  1999 

Apr    1  1999 

Apr,  1  1999 

Apr   1  1999 

Apr    1  1999 

Apr   1,  1999 

Apr   1  1999 

Apr   1  1999 

Apr   1  1999 


22  Parts: 

1-299  (869-038-00068-7)  .. 

300-End  (869-038-00069-5)    . 

23  (869-038-00070-9)  27  00         Apr,  1    1999 

24  Parts: 

0-199  (869-038-0007 1-7)  ,, 


1999 
1999 
1999 
1999 
1999 

1999 

1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


(869-038-00096-2)  53,00    Apr  1  1999 


evislon 

Date 

Jan   1 

1999 

Jan   1 

1999 

Jan   i 

1999 

Jan   1 

1999 

Jan.  1 

1999 

Jon  1 

1999 

Jan   1 

1999 

Jan   1 

1999 

Jan,  1 

1999 

Jan   1 

1999 

Apr    1 

1999 

Apr    !. 

1999 

Apr.  1. 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    i 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr.  1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    1 

1999 

Apr    ! 

1999 

Apr    ] 

1999 

Apr.  1 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr    1 

1999 

Apr    ! 

1999 

Apr    I 

1999 

Apr   1 

1999 

Apr    I 

1999 

Apr    1 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr    1 

1999 

Apr.  1 

1999 

Apr    1 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr.  1 

1999 

Apr    1 

1999 

Apr   ! 

1999 

Apr   1 

1999 

Apr   1 

1999 

Apr.  1 

1999 

Apr,  1 

1999 

Apr.  1 

1999 

Apr   1 

1999 

Apr.  ] 

1999 

Apr.  1 

1999 

Apr   1 

1999 
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Vll 


Title 


Stock  Number 


100-4) 

!0;-2) 
102-1) 
103-9) 


200-End      (869-038-00097-1) 

28  Parts:  

0-42   (869-038-O0098-9) 

43-end        (869-038-00099-7) 

29  Parts: 

0-99    (869-038-00 

100-499 (869-038-00 

500-899 (869-035-00 

900-1899    (869-038-00 

'900-1910  (§§1900  to 

1910999)  (869-038-00 

1910  (§§1910.1000  to 

end)      (869-038-00105-5) 

'911-1925  (869-C'35-00 106-3) 

'926  (869-038-00107-1) 

'927-End (869^]38-00 108-0) 

30  Parts: 

1-199   (869-038-00109-8) 

200-699 (869-038-00110-1) 

700-End  (869-038-001 11-0) 

31  Parts: 

0-199  (869-038-00112-8) 

200-End  (869-038-001 13-6) 

32  Parts: 

1-39  Vol  ! 

1-39  Vol,  II  

1-39  Vol.  Ill  

1-190  (869-Q38-001 

191-399 (869-038-001 

400-629  (869-038-001 

630-699 (869-038-001 

700-799 (869-036-001 

800-End  (869-038-C01 


14-4) 
15-2) 
16-1)    , 
17-9)  .. 
18-7)  .. 
19-5)  „ 

33  Parts: 

•'-!24  (869-038-00120-9) 

125-199  (869-038-00 12 1-7)  .. 

200-End  (869-033-00122-5)  .. 

34  Parts: 

1-299    (869-038-00123-3)  ., 

300-399 (869-038-00124-1)  ,. 

400-End  (869-036-00125-0) 

35       (869-034-00126-2) 

36  Parts 

1-199   (869-038-00127-6) 

200-299 (869-038-00128-4) 

30O-End  (869-038-00129-2) 

37  (869-038-00130-6)  . 

38  Parts: 

0-17  (869-038-00131-4) 

18-End  (869-038-00132-2) 

39       (869-038-00133-1) 

40  Parts: 

1-49  (869-038-00134-9) 

50-51    (869-038-00135-7) 

•52(52-01-52  1018)  (869-038-00136-5) 

52  (52.1019-End)  (869-038-00137-3)  ... 

53-59  (869-038-00138-1)  ... 

60  (869-038-00139-0) 

61-62  (869HD38-00 140-3) 

63(63  1-63  1119)  (869-038-00141-1) 

"63  (63,120G-End)  (869-038-00142-0)    ,, 

64-71    (869-038-00143-8)  ,.. 

•72-80  (869-038-00144-6)  ,.. 

•81-85  (869-038-00145-4)  ... 

86   (869-038-00 146-2)  ... 

•87-135  (869-038-00146-1)    .. 

136-149  (869-038-00 148-9) 

150-189  (869-038-00148-9-7) 

190-259 (869-038-00150-1) 


Price 

17.00 

39.00 
32.00 


28.00 
13.00 
40.00 
21.00 


Revision  Date 
Apr.  1,  1999 

July  1.  1999 
July  ),  1999 

July  1.  1999 

July  1.  1999 

8  July  1.  1999 

July  1.  1999 


104-7)  46  00         July  1    1999 


28.00 
18  00 
30  00 
43  00 

35  00 
30.00 
35,00 

21.00 
48.CX) 

15.00 
19.00 
18.00 

46,00 
55,00 
32,00 
23.00 
27,00 
27  00 

3200 
41,00 
33.00 

28.00 
25.00 
46,00 

1400 

21  00 
23  00 
36  OC 


37,00 
41  00 

24  00 


33  00 
25  00 
33  00 
37.00 
19.00 
59  00 
1900 
58  00 
36,00 
11.00 
41.00 
33.00 
59,00 
53.00 
40,00 
35  00 
23  00 


July  1. 

July  1 
July  1 
July  1, 


1999 

1999 
1999 
1999 


July  1.  1999 
July  1,  1999 
July  1.  1999 

July  1,  1999 
July  1,  1999 


2  July  1 

2  July  1 

2  July  1 

July  1 

July  1 

July  1 

July  1 

July  1 

July  1 


1984 
1984 
1984 
1999 
1999 
1999 
1999 
1999 
1999 


July 
July 
July 


1    1 


999 

1999 

1999 


July  1,  1999 
July  1  1999 
July  1.  1999 

July  1,  1998 

July  1,  1999 
July  1.  1999 
July  1    1999 


29  00        July  1,  1999 


July 
July 

July 


1999 
1999 

1999 


July  1.  1999 
July  1.  1999 
July  1,  1999 

July  1,  1999 


July  1 
July  1 
July  1 
July 
July 
July 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


1999 

1999 

1999 

1  1999 

1.  1999 


1  1 


999 
1999 
1999 
1999 
1999 
1999 
1999 
1999 


Title 


Stcx:k  Numt>er 


Prtce        Revision  Date 


260-265  (869-038-00151-9)  32  00 

266-299  (869-038-00152-7) 33.00 

300-399 (869-038-00153-5) 26.00 

400-424 (869-038-00154-3) 34.00 

•425-699  (869-038-00 15&-1) 44.00 

700-789 (869-038-00156-0) 42.00 

790-End  (869-038-00157-8) 23.M 

41  Chapters: 

1.  1-!  to  1-10  13.00 

1,1-11  to  Appendix.  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9  50 

18.  Vol.  I,  Parts  1-5  13  oo 

18.  Vol.  II,  Ports  6-19 )300 

18.  Vol.  III.  Parts  20-52 13  00 

19-100  13.00 

•1-100  (869-038-00158-6) 14.00 

101  (869-038-00159-4) 39.00 

102-200 (869-038-00160-8) 16.00 

201-End  (869-038-00161-6) 15.00 

42  Parts: 

1-399  (869-034-00161-1) 34.00 

400-429 (869-034-00 162-9) 41.00 

430-End   (869-034-00163-7) 51.00 

43  Parts: 

1-999  ..„ (869-034-00164-5) 

1000-end  (869-034-00165-3) 

44    (869-034-00166-1) 

45  Parts; 

1-199  (869-034-00167-0) 

200-499 (869-034-00168-8) 

500-1199  (869-034-00169-6) 

1 200-End (869-034-00170-0)  , 

46  Parts: 

1-40  (86W)34-00171-8) 26.00 

41-69  (869-034-00172-6)  21.00 

70-89  (869-034-00173-4)  8.00 

90-139 (869-034-00174-2) 26.00 

140-155 (869-034-001 75-1) 14.00 

156-165 (869-034-00176-9) 19,00 

166-199  (869-034-00177-7) 25.00 

200-499  (869-034-00178-5) 22.00 

500-£nd  (869-034-00179-3) 16.00 

47  Parts: 

0-'9  (869-034-00 180-7) 36.00 

20-39  (869-034-00181-5) 27.00 

40-69  (869-034-00182-3) 24.00 

70-79  (869-034-00183-1) 37.00 

80-End       (869-034-00184-0) 40.00 

48  Ctiapters: 

1  (Parts  1-51)  (869-034-00185-8) 51.00 

1  (Parts  52-99)  (869-034-00186-6) 29.00 

2  (Ports  201-299)  (869-034-00187-4)  34.00 

3-6  (869-034-00188-2) 29.00 

7-14  (869-034-00189-1) 32.00 

15-28  (869-034-00190-4)  33,00 

29-End  (869-034-00191-2) 24.00 

49  Parts: 

1-99  (869-034-00192-1) 31.00 

100-185 (869-034-00193-9) 50.ro 

18<;^199     (869-034-00194-7) ll.ro 

200-399     (869-034-ro  195-5) 46.ro 

400-999  (869-034-ro  196-3) 54.ro 

1000-1199  (869-034-00 197-1) 17  ro 

1200-End  (869-034-ro  198-0) 13  M 

50  Parts: 

1-199   

200-599     


XJOO 
14.00 

3o.ro 
39.ro 


July  1.  1999 
July  1  1999 
July  1  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 
July  1.  1999 

3  July  1,  1984 

3July  1.  1984 
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Vol.  64,  No.  220 

Tuesday.  November  16,  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  reguialory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations  which  is  published  under 
50  titles  pursuant  to  44  U  S  C    1510. 

The  Code  of  Federal  Regulations  :s  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  354 

[Docket  No.  98-073-2] 
RIN  0579-AB05 

User  Fees:  Agricultural  Quarantine  and 
Inspection  Services 

agency:  Animal  and  Plant  Health 
Inspection  Service.  L'SD.'\. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the  user  lee 
regulations  by  adjusting  the  fees  charged 
for  certain  agricultural  quarantine  and 
inspection  services  we  provide  in 
connection  with  certain  commercial 
vessels,  commercial  trucks,  commercial 
railroad  cars,  commercial  aircraft,  and 
international  airline  passengers  arriving 
at  ports  in  the  customs  territory  of  the 
United  States.  The  adjusted  fees  cover 
part  of  fiscal  year  2000  and  all  of  fiscal 
vears  2001  through  2002.  We  have 
determined  that  the  fees  must  be 
adjusted  to  reflect  the  anticipated  actual 
cost  of  providing  these  services  through 
FY  2002. 

EFFECTIVE  DATE:  December  16.  1999 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations,  contact  Mr.  [im  Smith. 
Operations  Officer.  Program  Support. 
PPQ.  APHIS.  4700  River  Road  Unit  60. 
Riverdale.  MD  207.37-12,36;  (301)  734- 
8295.  For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford. 
PPQ  User  Fees  Section  Head.  FSSB. 
BASE.  ABS.  .\PHIS.  4700  River  Road 
Unit  54.  Riverdale.  MD  20737-1232: 
(301)  734-8351. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2509(a)  of  the  Food. 
Agriculture,  Conservation,  and  Trade 


Act  of  1990  (21  U.S.C.  136a),  referred  to 
below  as  the  FACT  Act.  authorizes  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  collect  user  fees  for 
agricultural  quarantine  and  inspection 
(AQI)  services.  The  FACT  Act  was 
amended  by  section  504  of  the  Federal 
Agricultural  Improvement  and  Reform 
Act  of  1996  (Pub  L   104-127)  on  April 
4,  1996. 

The  FACT  Act,  as  amended, 
authorizes  APHIS  to  collect  user  fees  for 
providing  AQI  services  in  connection 
with  the  arrival,  at  a  port  in  the  customs 
territory  of  the  United  States,  of: 

•  Commercial  vessels. 

•  Commercial  trucks. 

•  Commercial  railroad  cars. 

•  Commercial  aircraft. 

•  International  airline  passengers. 
According  to  the  FACT  Act,  as 

amended,  these  user  fees  should  recover 
the  costs  of: 

•  Providing  the  AQI  services  listed 
above. 

•  Providing  preciearance  or 
preinspection  at  a  site  outside  the 
customs  territory  of  the  United  States  to 
such  passengers  and  vehicles. 

•  .Administering  the  user  fee  program. 

•  Maintaining  a  reasonable  balance  in 
the  Agricultural  Quarantine  Inspection 
User  Fee  Account  (.AQI  account). 

On  lulv  24.  1997.  we  published  in  the 
Federal  Register  (62  FR  39747-39755, 
Docket  No.  96-038-3]  a  rule  amending 
the  user  fees  and  setting  user  fees  in 
advance  for  .AQI  ser\'ices  for  fiscal  years 
1997  through  2002. 

APHIS  has  had  to  provide  AQI 
services  beyond  what  we  anticipated 
when  the  currently  scheduled  fees  were 
set  in  1997.  The  increases  in  services 
stem  from  an  increase  in  international 
trade  and  travel,  necessitating  more 
inspectK.ms  at  ports  of  arrival;  changes 
in  our  regulations  that  result  in  our 
having  to  inspect  additional  imported 
articles:  and  enhanced  efforts  to  crack 
down  nn  the  smuggling  of  agricultural 
commodities. 

On  .August  9.  1999.  we  published  in 
the  Federal  Register  (64  FR  43103- 
43114.  Docket  No-  98-073-1)  a  proposal 
to  amend  the  e.xisting  user  fees  for 
providing  AQI  senices  in  connection 
with  the  arrival,  at  a  port  in  the  customs 
territorv  of  the  I'nited  States,  of 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  commercial 
aircraft,  and  international  airline 
passengers.  We  proposed  to  amend  the 


user  fees  for  these  services  for  fiscal 
years  2000  through  2002  to  ensure  that 
we  recover  the  anticipated  actual  cost  of 
providing  these  services  through  FY 
2002. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  October 
8,  1999.  We  received  eight  comments  by 
that  date.  They  were  from  State 
Government  officials  and 
representatives  of  the  produce  and 
airline  industries.  Four  of  the  comments 
were  supportive.  One  of  the  comments 
requested  us  to  clarify  part  of  our 
proposal.  Three  commenters  opposed 
the  rule.  Concerns  and  questions  raised 
by  the  commenters  are  discussed  below 
by  topic. 

Collection  of  International  Airline 
Passenger  User  Fees 

Two  commenters  asked  us  to  clarify 
what  fee  airlines,  travel  agents,  and 
others  who  issue  international  air  travel 
tickets  should  collect  from  ticket 
purchasers  or  passengers  if  the 
passenger  is  traveling  after  the  effective 
date  of  a  new  fee  but  is  purchasing  a 
ticket  before  the  effective  date  of  the 
new  fee. 

Under  §  354.3(f)(4)(i),  persons  who 
issue  international  airline  tickets  or 
travel  documents  are  responsible  for 
collecting  the  APHIS  international 
airline  passenger  user  fee  from  ticket 
purchasers.  In  order  to  make  the 
implementation  of  new  user  fees  easier 
for  those  who  issue  tickets,  APHIS 
requires  that  when  user  fees  are  paid  by 
passengers  to  ticket  issuers  in  advance 
of  travel,  the  proper  user  fee  to  be 
collected  from  a  passenger  is  the  fee 
applicable  at  the  time  tickets  are  sold. 
Further,  under  §  354.3(f)(4)(i)(A),  in  the 
event  that  ticket  sellers  do  not  collect 
the  APHIS  user  fee  when  tickets  are 
sold,  the  air  carrier  must  collect  the  user 
fee  from  the  passenger  upon  departure. 
Under  this  scenario,  the  proper  user  fee 
to  be  collected  from  a  passenger  by  the 
carrier  is  the  fee  applicable  at  the  time 
of  departure.  We  are  adding  a  footnote 
to  the  table  of  fees  for  airline  passengers 
to  make  these  requirements  clearer. 

Rationale  and  Need  for  Amending  AQI 
User  Fees 

One  commenter  suggested  that  APHIS 
should  be  able  to  pay  the  cost  of 
providing  new  and  additional  AQI 
services  and  equipment  with  user  fees 
collected  under  the  existing  fee 
schedule,  based  on  the  rationale  that 
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increasing  volumes  of  user  fee 
collpctions  that  result  from  increasing 
numbflrs  of  airline  passengers  will  pay 
for  acklitional  AQI  services  by 
themselves. 

We  do  not  agree  with  the  commenter's 
position.  As  stated  in  our  proposal, 
APHIS  has  been  required  to  process 
increased  volumes  of  international  air 
passengers  and  aircraft  and  has 
strutjgled  to  maintain  an  adequate  level 
fif  sen.'i(;e  tn  some  airports  due  to 
terminal  expansions  and 
reorganizations.  We  need  to  establish 
additional  inspection  facilities, 
purchase  neressar\'  x-ray  equipment, 
and  add  personnel  in  order  to  process 
passengers  and  aircraft  quickly  and 
efficiently.  Further,  additional 
persrmnel  are  needed  not  only  to  staff 
new  inspection  facilities,  but  also  to 
supplement  e.xisting  inspection  crews. 
Bv  increasing  the  proportion  of 
inspectors  available  in  relation  to  the 
number  of  users  requiring  services. 
APHIS  will  be  able  to  conduct  more 
inspections,  thereby  better  ensuring 
against  the  introduction  into  the  United 
States  of  harmful  plant  pests.  Since  the 
currently  scheduled  user  fees  do  not 
contain  an  allowance  for  purchasing 
additional  x-ray  equipment  and 
increasing  the  numbers  of  AQI 
inspectors,  we  need  to  revise  the  fees  to 
ensure  that  we  have  the  necessary  funds 
available  to  provide  an  adequate  level  of 
.\QI  service. 

Another  commenter  stated  that  we 
have  "attributed  cost  overruns  to  a 
reduction  in  the  rate  of  international 
passengers  paving  an  inspection  fee." 
This  is  incorrect.  In  our  proposal,  we 
stated  that  we  have  had  to  provide  AQI 
services  beyond  what  we  anticipated 
when  the  currently  scheduled  fees  were 
set  in  1997  The  increases  in  services 
stem  from  an  increase  in  international 
trade  and  travel,  among  other  things. 

One  commenter  claimed  that  the 
existing  AQI  user  fee  schedule  will 
provide  APHIS  with  adequate  funds  to 
pay  for  program  costs,  including  the 
new  costs  explained  in  our  proposal. 
The  commenter  in'erpreted  the 
information  proviaed  in  our  proposal  to 
mean  that  APHIS  needs  to  increase  user 
fees  and  receipts  because  not  all  of  the 
user  fees  collected  from  users  over  the 
past  few  years  hav^  been  available  to 
.\PHIS  due  to  appropriations  shortfalls. 
The  commenter  was  concerned  that 
.■\PHIS  will  not  spend  additional  money 
collected  to  provide  additional  AQI 
services. 

The  commenter  is  correct  that, 
because  expenditures  are  linked  to 
appropriations,  not  all  of  the  user  fees 
riillected  from  users  over  the  past  few 
vears  have  been  available  to  APHIS. 


However,  this  is  not  the  reason  we  are 
increasing  our  AQI  user  fees.  Over  the 
past  several  years,  demand  for  our  AQI 
services  has  increased.  Serious  pests 
have  entered  the  United  States  despite 
our  efforts.  In  order  to  ensure 
continuous  AQI  services,  we  have  been 
forced  to  draw  on  our  reserve  fund.  Our 
reserve  fund  is  now  insufficient  to 
ensure  continuous  and  effective  service 
and  needs  to  be  gradually  rebuilt.  User 
fee  collections  are  the  only  means 
APHIS  has  to  fund  the  AQI  program. 
Under  these  circumstances,  we  have  no 
choice  but  to  amend  our  fees 
accordingly,  both  to  fund  services  we 
provide  and  ensure  an  adequate  reserve. 

Setting  AQI  User  Fees  in  Advance 

One  commenter  noted  that  continual 
adjustment  of  AQI  user  fees  is 
problematic  for  the  industry  and  does 
not  allow  for  adequate  business 
planning. 

When  we  published  our  1997 
proposal  to  set  user  fees  in  advance  for 
AQI  services  for  fiscal  vears  1997 
through  2002  (62  FR  3823-.3830,  Docket 
No.  96-038-1).  we  stated  that  we  were 
acting  on  behalf  of  affected  industries 
who  suggested  that  industry'  would  be 
able  to  plan  for  the  effects  of  fee  changes 
more  effectively  if  fees  were  set  in 
advance.  However,  as  stated  previously 
in  this  document  and  in  our  proposal. 
APHIS  has  had  to  provide  AQI  services 
beyond  what  we  anticipated  when  the 
currently  scheduled  fees  were  set  in 
1997.  To  recover  the  costs  of  providing 
these  services,  we  must  amend  our  fees. 
In  our  1997  proposal,  we  stated  that  if 
reserve  levels  were  drawn  too  low,  we 
would  publish,  for  public  comment, 
proposed  fee  increases  in  the  Federal 
Register.  We  regret  any  inconvenience 
these  fee  adjustments  may  cause 
affected  industries,  but  they  are 
necessary  to  ensure  an  adequate  level  of 
AQI  service. 

Need  for  Additional  Equipment  and 
Personnel 

One  commenter  questioned  whether 
additional  personnel  and  equipment  are 
necessary  to  provide  adequate  AQI 
services  and  stated  that  APHIS  had  not 
adequately  explained  the  basis  for  some 
additional  equipment  purchases  and 
personnel  increases  or  justified  the 
corresponding  need  for  fee  increases. 

Particularly  at  airports,  APHIS  has 
struggled  to  maintain  an  adequate  level 
of  service  due  to  new  and  expanding  air 
terminals  and  demands  for  faster 
processing  time.  As  explained  in  our 
proposal,  along  with  other  agencies  in 
the  Federal  Inspection  Service  (FIS),  our 
goal  is  to  clear  international  airline 
passengers  through  all  required  FIS 


inspections  in  30  minutes  or  less.  To 
accomplish  this  goal,  we  need 
additional  personnel  and  equipment  to 
process  increasing  volumes  of 
international  air  passengers  and 
imported  agricultural  commodities 
effectively  and  efficiently. 

As  stated  in  the  proposed  rule,  we 
anticipate  hiring  511  new  inspectors. 
Thev  will  be  assigned  to  high-volume, 
high-risk  ports,  with  distribution  as 
follows:  .51  at  seaports:  57  at  land  border 
ports  (39  to  inspect  commercial  trucks 
and  18  to  inspect  railroad  cars):  and  403 
at  airports  (137  to  inspect  commercial 
aircraft  and  266  to  inspect  passengers). 
Our  projected  costs  for  these  new 
positions  include  both  salaries  and 
vehicles,  since  many  of  these  inspectors 
must  travel  from  one  location  to  another 
to  perform  inspections.  These  costs 
were  set  out  in  the  proposed  rule,  and 
the  costs  associated  with  the  additional 
inspectors  arc  discussed  further,  below, 
under  the  heading  "Personnel  Costs." 

Our  projected  costs  for  new  x-ray 
equipment  include  the  costs  of  both 
new.  advanced  technology  equipment 
for  our  busiest  ports  (primarily  airports) 
and  additional  and  replacement 
equipment  for  other  ports.  The  costs  of 
this  equipment  were  set  out  in  the 
proposed  rule  and  are  discussed  further, 
below,  under  the  beading  "Cost  of  X-ray 
Equipment." 

Funding  for  the  additional  inspectors 
and  equipment  can  only  come  from  user 
fees.  Use  of  user  fees  for  the^e  purposes 
is  fully  compatible  with  the 
recommendations  of  the  newly 
completed  report.  "Safeguarding 
American  Plant  Resources."  '  This 
report  is  based  on  a  review  of  APHIS' 
safeguarding  systems  that  was 
conducted  at  APHIS'  request  by  a  panel 
of  external  stakeholders  assembled  by 
the  National  Plant  Board,  an 
organization  of  State  plant  regulatory- 
officials.  The  review  was  prompted  by 
the  recognition,  both  within  and  outside 
the  Agency,  that  our  safeguading 
systems  are  being  increasingly 
challenged  by  changes  in  global  travel 
and  trade. 

Cost  of  Services 

One  commenter  questioned  why 
commercial  aircraft  inspection  fees  cost 
nearly  15  times  as  much  as  commercial 
truck  fees. 

In  our  experience,  inspecting  a 
commercial  aircraft  is  much  more 
involved  than  inspecting  a  commercial 


'  This  report  is  available  on  the  Internet  at  httpV 
/www. aphis. usda.gov/ppq/satpguarding  \  Copies  of 
this  report  may  also  be  obtained  by  conlrfi  tme  \1r 
lim  Smith  at  tfie  address  Hsted  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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truck  ami,  therf>fore.  takes  longer.  The 
result  is  a  higher  user  fee  for  aircrsift. 

Cost  of  X-ray  Equipment 

One  commenter  questioned  why  the 

high  resolution  x-ray  equipment  that 
APHIS  plans  to  purchase  with  funds 
from  additional  user  fee  collections  are 
so  much  more  costly  than  equipment 
being  deployed  by  the  Federal  Aviation 
Administration  (FAA). 

The  cost  of  high-definition  x-ray 
machines  sought  by  APHIS  is  different 
than  the  cost  of  some  machines 
deployed  by  the  FAA  because  the 
machines  are  able  to  detect  smaller 
volumes  of  agricultural  products  in 
passenger  luggage  at  faster  belt  speeds 
than  x-ray  technology  currently  used  by 
FAA  at  many  airports.  The  development 
and  use  of  high-definition  x-ray 
technology  could  help  us  to  identify  as 
little  as  10  grams  of  agricultural 
products  in  passenger  baggage  while 
maintaining  a  fast  belt  speed.  Most  x-ray 
technologies  currently  used  by  FAA  can 
only  detect  agricullur,il  products  in 


passenger  baggage  if  200  or  more  grams 
of  the  products  are  present,  but  smaller 
quantities  can  carry  pests  that  have  the 
potential  to  cause  significant  economic 
losses  to  agriculture.  Further,  if  is  our 
hope  that,  in  the  future,  we  will  be  able 
to  x-ray  every  piece  of  international 
passenger  luggage  that  passes  through  a 
given  airport  without  unreasonably 
delaying  the  passenger  clearance 
process.  The  development  and 
implementation  of  these  high-definition 
x-ray  technologies  will  allow  us  to  see 
small  quantities  of  agricultural  products 
in  baggage  while  processing  them  at 
high  speeds.  We  believe  these  new 
technologies  will  benefit  air  passengers 
by  decreasing  FIS  processing  times 
while  simultaneously  increasing  the 
effectiveness  of  the  AQI  program. 

Personnel  Costs 

Two  commenters  questioned  the 
calculations  contained  in  the  table  in 
our  proposed  rule  entitled  "Agricultural 
Quarantine  Inspection  (AQI)  Program 


Projected  Costs  F'Yl999-2002."  The 
commenters  noted  that  it  appears  that, 
for  FY  1999.  $2,779,000  is  allotted  for 
116  new  employees  for  2  months, 
suggesting  that  the  annual  salaries  of 
these  employees  would  be  upwards  of 
5140,000.  The  commenters  further 
noted  that,  based  on  the  information 
provided  in  the  table,  the  average 
annual  salar\'  per  new  employee  would 
then  drop  to  approximately  $75,000  in 
FY  2000,  and  then  increase  to 
approximately  $87,000  and  $98,000  in 
fiscal  years  2001  and  2002,  respectively. 

In  labeling  the  table  in  question,  we 
neglected  to  state  that  the  "personnel 
increase"  estimates  for  fiscal  years  1999 
through  2002  also  include  increased  pay 
costs  for  progressive  promotions  and 
within-grade  increases  for  both  current 
and  future  employees.  To  clarify  the 
information  orovided  in  our  proposal, 
the  breakdown  of  our  annualized 
personnel  cost  estimates  for  fiscal  years 
1999  through  2002  is  shown  in  the  table 
below. 


Personnel  Pay  Cost  Increases;  agricultural  Quarantine  Inspection  (AQI)  Program  Projected  Costs  F/ 

1999-2002 


Fiscal  year 


Number  of 
new  employ- 
ees 
(cumulative) 


New  employees 


Cumulative 
salaries ' 


Cumulative 
pay  costs  ^ 


Current  em- 
ployees 


Cumulative 
pay  costs  2 


Total  in- 
creased em- 
ployee costs  3 


1999 

2000 
2001 
2002 


116  1 

315+  116  j 

40  +  431  ! 

40  +  471  ' 


SI.  158.000 
24,690.000 
26,958,000 
29,226,000 


$2,057,000 
3,530.000 
5,295.000 


$1,620,000 

5,402.000 

10.515.000 

15,506,000 


$2,779,000 
32,149.000 
41.003.000 
50,027,000 


^  As  stated  in  our  proposal,  new  salaries  for  FY  1999  would  have  reflected  2  montfis  of  service  for  116  employees.  ^ 

2  Pay  costs  include  allocations  for  progressive  promotions  and  witfiin-grade  increases. 

3 These  figures  were  provided  in  our  proposal  in  the  table  entitled  "Agricultural  Quarantine  Inspection  (AQI)  Program  Proiected  Costs  FY 

1999-2002.- 


Agency  Support  and  Departmental 
Charges 

One  commenter  stated  that  APHIS  has 
not  justified  the  level  of  support  costs 
and  departmental  charges  shown  in  the 
proposed  rule  and  questioned  how  we 
arrived  at  the  percentage  rate  for 
support  costs  and  departmental  charges 
shown  in  the  table  entitled 
"Agricultural  Quarantine  Inspection 
(AQI)  Program  Projected  Costs  FY1999- 
2002." 

In  that  table,  support  costs,  including 
Agency  overhead  and  departmental 
charges,  are  approximately  10.63 
percent  of  the  total  AQI  program  cost, 
not  10.63  percent  of  the  AQI  program 
cost  before  support  costs  are  added. 

As  we  have  stated  in  previous 
rulemakings,  in  addition  to  direct 
inspection  acti\'ity  costs,  each  user  fee 
activity  also  includes  the  costs  of 
program  de!i\ery.  which  are  incurred  at 


the  State  level  and  below.  Also  included 
was  a  pro  rata  share  of  the  program 
direction  and  support  costs,  which 
includes  items  at  the  regional  and 
headquarters  program  staff  levels. 
Finally,  each  projection  includes  a  pro 
rata  share  of  Agency  level  support  and 
departmental  charges,  which  includes 
activities  that  support  the  entire 
.Agency,  such  as  recruitment  and 
development,  legislative  and  public 
affairs,  regulations  development, 
regulatory  enforcement,  budget  and 
accounting  services,  and  payroll  and 
purchasing  senices.  Costs  for  billing 
and  collection  ser\'ices  and  legal 
counsel  that  are  directly  related  to  user 
fee  acti\ities  are  directly  added  to  the 
user  fee  activities  they  support  and  are 
not  included  in  the  proration  of  Agency 
level  costs.  No  government  program  or 
business  entity  can  operate  without 
overhead,  and  including  such  costs  in 


pricing  goods  or  services  is  a  standard 
cost  accounting  principle. 

Productivity  and  Efficiency  in  the  AQI 
Program 

One  commenter  suggested  that  APHIS 
should  make  every  effort  possible  to 
improve  the  productivity  of  the  existing 
AQI  workforce  before  increasing  user 
fees  to  purchase  new  equipment  and 
hire  additional  personnel.  The 
commenter  further  stated  that  APHIS 
has  not  adequately  explained  how  the 
additional  resources  that  it  plans  to 
acquire  with  new  fees  will  increase 
productivity. 

We  are  always  looking  for  innovative 
approaches  to  improve  our  efficiency 
and  productivity.  Along  with  manual 
inspections,  we  use  alternative 
inspection  methods  and  technologies 
such  as  automated  information  systems, 
x-ray  systems,  and  specially  trained 
detector  dogs. 
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We  try  to  allocate  our  inspection 
personnel  and  equipmejnt  as  efficiently 
as  possible,  based  on  risk  assessment. 
With  statistics  obtained  via  the  AQI 
Monitoring  Program,  we  are  able  to 
determine  which  ports  are  relatively 
more  likely  to  present  high  pest  risks, 
and  we  use  those  statistics  to  determine 
how  to  allocate  resources.  For  example, 
under  the  AQI  monitoring  program,  we 
conduct  a  fixed  number  of  detailed 
inspections  each  day  for  each  category 
of  service.  Hypothetically.  we  might 
survey  every  25th  international  air 
passenger  bag  by  pulling  it  aside  and 
performing  the  same  detailed  inspection 
that  we  would  perform  if  there  were 
reason  to  suspect  that  the  bag  contained 
a  plant  pest.  We  compile  the  data  from 
these  surveys  at  each  port  and  rate  the 
relative  effectiveness  of  the  inspection 
system  at  those  ports  Then  we  compare 
the  effectiveness  ratings  of  various  ports 
and  determine  how  to  allocate 
inspectors  from  there. 

As  stated  in  our  proposal.  APHIS  is 
continuallv  requested  to  process 
international  airline  passengers  faster, 
although  we  need  to  inspect  passengers 
and  their  baggage  thoroughly  to 
safeguard  against  the  introduction  of 
harmful  pests  and  diseases  of  animals 
and  plants.  We  are  c:ommitted  to 
processing  passengers  as  quickly  as 
possible,  without  jeopardizing  the 
success  of  the  .-\Q1  program,  whose 
purpose  is  to  prevent  the  introduction  of 
foreign  plant  and  animal  pests  and 
diseases  which  are  harmful  to  this 
country's  agric:ulture;  however,  faster 
processing  requires  additional 
personnel  and  equipment. 

.\s  stated  previously  in  this 
document,  we  need  to  purchase  new  x- 
ray  equipment  for  placement  in  new 
inspection  stations  in  new  airport 
terminals.  All  the  neu'x-rav  equipment 
is  destined  for  use  at  airports  around  the 
country  to  speed  up  the  passenger 
inspection  process  and  make  it  more 
efficient. 

hi  cases  where  we  are  replacing  old  x- 
rav  equipment,  we  are  doing  so  to 
increase  the  effectiveness  of  our 
inspection  program.  Many  x-ray 
machines  currently  in  use  are  outdated 
and  are  not  always  able  to  help  us  detect 
agricultural  commodities  in  passenger 
luggage  or  cargo.  As  stated  earlier  in  this 
document,  due  to  the  increased  risk  of 
pest  introduction  that  follows  from 
increased  levels  of  international  travel 
and  trade,  we  need  to  upgrade  these 
older  mar  hines  in  order  to  protect 
.\merican  agriculture  and  serve  the  best 
interests  of  our  stakeholders. 


Rebuilding  the  Reserve  and  Additional 
Collections 

One  commenter  suggested  that  the 
size  of  the  AQI  reserve  fund  (25  percent 
of  annual  costs)  is  unreasonable  and 
that  a  smaller  reserve  (5  percent  of 
annual  costs)  is  all  that  is  necessary. 
The  commenter  also  questioned  why  the 
additional  collections  we  receive  due  to 
rounding  of  fees  are  no  longer  sufficient 
to  maintain  a  reasonable  balance  in  the 
reserve. 

APHIS'  user  fee  authoritv  provides  for 
the  maintenance  of  a  reasonable  balance 
in  the  user  fee  account.  As  stated  in  our 
proposal,  we  believe  it  is  necessary  to 
maintain  a  reserve  of  25  percent  of  the 
annual  AQI  program  costs  due  to  the 
fact  that  approximately  85  percent  of  the 
fees  we  collect  are  remitted,  in  arrears. 
on  a  quarterly  basis.  Based  on  our 
experience,  25  percent  is  a  reasonable 
reserve  balance  and  is  consistent  with 
the  size  of  reserve  funds  established  by 
other  agencies  within  the  Department  of 
Agriculture.  Further,  over  the  last 
severed  years,  we  attempted  to  maintain 
reserve  levels  with  additional  funds 
received  due  to  the  rounding  of  fees. 
However,  as  shown  in  our  proposal,  this 
practice  has  not  provided  us  with  a 
sufficient  reserve.  We  included  a  reserve 
building  component  in  the  amended 
fees  to  ensure  that  reserve  can  gradually 
be  rebuilt  to  an  adequate  level  by  2002. 
We  continue  to  believe  that  a  fully 
funded  reserve  in  each  category's  user 
fee  account  is  essential  to  ensure  the 
continuity  of  service  in  cases  of  bad 
debt,  carrier  insolvency,  and 
fluctuations  in  activity  volumes. 

One  commenter  questioned  what 
APHIS  does  with  the  unearned  monev 
it  receives  in  the  first  quarter  of  a  fiscal 
year  for  services  provided  during  the 
last  quarter  of  the  previous  fiscal  year. 
The  commenter  implied  that  though 
APHIS  cannot  use  fees  it  collects  after 
the  close  of  a  fiscal  year  for  services 
provided  in  that  fiscal  year,  it  still  has 
fees  collected  from  after  the  close  of  the 
prior  fiscal  year  to  make  up  for  those 
unavailable  collections,  and  therefore 
cannot  say  that  it  is  annually  "short" 
one  quarter's  collections. 

The  commenter  is  correct  in   » 
suggesting  that  APHIS  typically  uses 
collections  received  after  the  close  of  a 
given  fiscal  year  to  pay  for  services 
provided  during  the  next  fiscal  year 
However,  it  does  not  follow  that  the  AQI 
program  is  therefore  fully  funded  as  a 
result.  Since  both  user  fees  and  the 
volume  of  users  change  annually,  the 
costs  of  providing  AQI  services  in  the 
fourth  quarter  of  one  fiscal  year  can  be 
markedly  different  from  costs  of 
providing  services  in  the  fourth  quarter 


of  the  prior  fiscal  year.  Essentially, 
APHIS  must  make  up  for  the  difference 
in  fee  collections  between  the  fourth 
quarters  of  a  given  year  and  the  prior 
year  with  funds  from  the  reserve.  For 
this  reason,  maintaining  an  adequate 
reserve  fund  is  essential  to  the  AQI 
program. 

Advisory  Committee 

Two  commenters  suggested  that 
APHIS  should  establish  an  advisory 
committee  to  assist  in  determining 
appropriate  changes  to  the  user  fee 
amounts  and  expenditure  of  user  fee 
funds.  Both  commenters  referred  to  U.S. 
Customs  Service's  (Customs)  and 
Immigration  and  Naturalization 
Service's  (INS)  advisory  committees. 

Both  Customs  and  INS  are  mandated 
to  establish  advisory  committees  The 
FACT  Act,  as  amended,  does  not 
authorize  or  direct  us  to  form  an 
advisory  committee  for  AQI  user  fees. 
Since  the  establishment  of  an  advisor^' 
committee  is  outside  the  scope  of  this 
rulemaking  proceeding,  we  are  taking 
no  action  based  on  these  comments  at 
this  time.  However,  if  in  the  future  we 
determine  that  an  advisorv  committee  is 
necessary  for  effective  management  of 
the  AQI  program,  we  will  consider 
establishing  one. 

Additional  AQI  Activities  and  User  Fees 

Two  commenters  suggested  that  we 
should  consider  requiring  commercial 
trucks  and  railcars  entering  the  United 
States  from  Canada  to  be  inspected  for 
plant  pests  and  pay  a  user  fee  for  AQI 
services  as  is  required  for  trucks  and 
railcars  entering  the  United  States  from 
Mexico.  The  commenters  stated  that  due 
to  an  increased  risk  of  plant  pests  being 
introduced  into  the  United  States  from 
prohibited  areas  via  land  border  ports 
along  the  northern  U.S.  border  with 
Canada.  APHIS  should  propose  to 
eliminate  the  inspection  and  user  fee 
exemption  for  Canadian  trucks  and 
railcars  in  the  current  user  fee 
regulations.  One  commenter  also  stated 
that  APHIS  should  develop  a  user  fee 
program  for  the  inspection  of  cargo 
containers. 

While  we  acknowledge  this  increasing 
risk  of  pest  introduction,  the  creation  of 
new  user  fees  is  outside  the  scope  of 
this  rulemaking.  However,  we  are  taking 
the  matter  under  consideration. 

Separation  of  Costs  for  Various 
Categories  of  AQI  Service 

One  commenter  suggested  that  APHIS 
may  be  using  fees  collected  from 
airlines  and  air  passengers  to  pay  for 
other  AQI  services  and  activities.  The 
commenter  implied  that  a  clear  link 
between  the  fees  airlines  pay  and  the 
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services  thev  recei\e  is  not  apparent  in 
our  proposal   The  c:(5mmenter 
specifically  questioned  our  using  fees 
collected  from  airlines  to  help  pay  for 
border  blitzes  and  market  sur\'evs. 

As  stated  in  pre\'ious  rulemakings  on 
this  subject  and  in  our  proposal,  each 
ser\'ice  category  is  considered 
separately.  Each  category  must,  through 
user  fee  receipts,  return  enough  monev 
to  APHIS  to  cover  the  cost  of  pro\'iding 
AQI  services  to  that  particular  category. 
Costs  are  assigned  directly  to  a  category 
when  the  cost  is  directly  related  to 
providing  the  ser\-ice.  For  example,  our 
beagle  brigade  program  (inlv  applies  to 


passenger  inspections.  Therefore,  the 
passenger  inspection  fees  includes  the 
full  costs  for  the  beagle  brigade  program. 
However,  where  a  cost  benefits  ail 
categories  of  service,  it  is  pro-rated 
among  the  categories  based  on  historic 
direct  labor  staff  hours.  Border  blitzes 
(inspections)  and  market  surveys,  which 
are  ways  we  test  the  efficacv  and 
efficiency  of  our  AQI  programs,  are 
supported  by  all  of  our  AQI  user  fees. 
As  we  explained  in  our  proposed  rule, 
we  are  using  data  obtained  from  these 
inspections  and  searches  to  build  a 
database  on  violations.  The  database 
will  help  us  target  specific  conunodities 


that  are  smuggled  and  importers  who 
have  a  history  of  smuggling  prohibited 
commodities,  while  allowing  legitimate 
importers  and  exporters  to  move  their 
products  through  commerce  without 
undue  delay.  As  a  result,  we  wrill  be  able 
to  more  efficiently  serve  all  those  who 
pay  user  fees,  including  airlines. 

Another  commenter  questioned  how 
new  equipment  and  personnel  would  be 
allocated  among  the  various  categories 
of  AQI  service.  As  stated  above  and  in 
our  proposal,  the  projected  allocation  of 
new  personnel  to  the  various  categories 
of  service  is  as  follows: 


Anticipated  AQI  Program  Hires  FY  2000-2002.  By  Category  of  Service 

Commercial 
vessels 

Commercial         Commercial          Commercial 
trucks                  railcars                 aircraft 

International 
air  passenger 

New  hires  

51 

39 

18                       137 

216 

New  and  replacement  x-rav 
equipment  will  be  allocated  first  to 
expanded  airport  terminals  and  to 
replace  outdated  machines  currently  in 
use.  It  is  possible  that  a  small  number 
of  new  x-ray  machines  could  be 
employed  at  U.S. -Mexico  land  border 
ports  if  we  determine  that  there  is 
sufficient  risk  to  necessitate  additional 
inspection  activities  and  improved 
technologies  there. 

New  and  replacement  vehicles  will  be 
allocated  to  AQI  operations  at  airports, 
land  border  ports,  and  sea  ports,  but 
again,  most  of  those  vehicles  will  be 
allocated  to  airports. 

We  would  like  to  restate  that  costs  for 
each  categorv  of  service  are  determined 
separately.  A  particular  category  of 
service  does  not  pav  for  vehicles  that  are 
allocated  to  other  categories  of  service 
We  have  accounting  methods  in  place  to 
ensure  the  proper  assignment  of  costs  so 
that  each  category  of  service  pays  only 
for  ser\'ices  provided  to  that  same 
category  of  service. 

Computer  Programming,  Y2K  Concerns, 
and  Postponement  of  Effective  Date 

One  commenter  suggested  that  APHIS 
should  delay  the  implementation  of  fee 
changes  until  at  l^ast  6  months  after  the 
effective  date  of  the  final  rule  to  allow 
airlines  and  other  ticket  issuers  time  to 
reprogram  their  computer  systems  to 
account  for  the  revised  fees. 

The  commentBr  also  requested  that 
APHIS  either  withdraw  its  proposal  to 
amend  existing  AQI  user  fees  or  delav 
action  for  6  months  to  provide  time  for 
the  Agency  to  respond  to  a  request  for 
additional  information  that  the 
commenter  has  submitted  under  the 
Freedom  of  Information  Act. 


We  do  not  believe  that  delaying  the 
effective  date  of  this  rulemaking  is 
appropriate.  If  sufficient  revenue  is  not 
available  to  fund  AQI  services,  we  must 
reduce  ser\  ice  or  take  money  from  other 
programs,  either  of  which  would 
negatively  affect  our  customers. 

Changes  in  Program  Collection  and  Cost 

Estimates 

In  our  proposed  rule,  we  made  certain 
collection  and  cost  estimates  based  on 
the  best  data  a\'ailable  at  the  time. 
.•\ctual  collections  and  costs  varied 
somewhat  from  the  estimates,  but  did 
not  cause  a  significant  difference  in  the 
scope  of  the  program  or  the  need  to 
re\ise  the  fees  as  proposed  Our  full 
analvsis  has  been  updated  to  reflect  the 
new  data. 

The  calculations  underlying  the 
proposed  rule  assumed  an  October  1. 

1999.  implementation  date. 
Implementing  the  rule  on  lanuary  1, 

2000,  will  reduce  the  anticipated  FY 
2000  collections  bv  Si 3.289.865.  Also, 
tlie  FY  2000  .Agriculture  .Appropriation 
Act  made  $13,000,000  of  FY  2000 
collections  unavailable  instead  of  the 
S5. 000. 000  assumed  in  the  proposed 
rule.  Together,  these  changes  reduce  the 
amount  available  from  FY  2000 
collections  by  521.288,865.  However, 
changes  in  program  collections  and 
costs  for  FY  1999  substantially  offset 
this  loss  and  will  allow  the  .Agency  to 
proceed  with  the  program 
enhancements  noted  in  the  proposed 
rule  In  FY  1999.  the  collections  actually 
received  totaled  Si  7 1.904. 404  instead  of 
the  5159,727,857  assumed  in  the 
proposed  rule.  Also,  FY  1999  program 
costs  totaled  5152.232,527  instead  of  the 
5158.457,857  assumed  in  the  proposed 


rule.  Together,  these  changes  added 
518.401.877  to  the  available  reserve, 
which  is  available  to  recover  the  cost  of 
fees  that  we  could  not  collect  from 
October  1.  1999  to  December  31.  1999. 

We  now  anticipate  FY  2000  program 
costs  will  total  5194.607.291  instead  of 
the  5199,965.458  assumed  in  the 
proposed  rule.  The  hiring  of  315  new 
inspectors  will  begin  slightly  later  in  the 
fiscal  year  than  assumed  in  the 
proposed  rule. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  change  discussed  in  this 
document. 

Executive  Order  12866  and  Regulatory 
Flexibility  .Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

The  economic  analysis  prepared  for 
this  rule  provides  a  cost-benefit  analysis 
as  required  by  Executive  Order  12866 
and  an  analysis  of  economic  effects  on 
small  entities  as  required  by  the 
Regulatory  Flexibility  Act.  The  analysis 
is  summarized  below.  Copies  of  the  full 
analysis  are  available  by  contacting  Ms. 
Donna  Ford  at  the  address  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Introduction 

APHIS  is  revising  existing  agricultural 
quarantine  and  inspection  (AQI)  user 
fees  to  recover  additional  and 
unanticipated  program  costs  and  to 
rebuild  the  AQI  reserve.  The  AQI  user 
fee  revisions  will  become  effective 
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lanuarv  1.  200(3,  and  will  be  in  effect 
through  FY  2002. 

IntPrnatiunal  air  passengers, 
comnifTciial  ,un:raff,  commercial  vessels, 
rnmmercidl  trucks,  and  commercial 
railroad  cars  arriving  at  ports  in  the 
customs  territory  of  the  United  States 
will  be  affected  by  the  increase  in  AQI 
user  fees. 

Thf  FACT  Act.  as  amended,  provides 
that  .KPHIS  may  prescribe  and  collect 
fet;s  to  cover  the  cost  of  providing 
quarantine  and  inspection  services  in 
connection  with  the  arrival  of 
intfrnational  airline  passengers, 
cnmmcrt  ial  aircraft,  commercial  vessels, 
commercial  trucks,  and  commercial 
railroad  cars  at  ports  in  the  customs 
territory  of  the  United  States.  The  FACT 
Act  further  stit-^s  that  the  fees  should  be 
sufficient  to  i  n\  er  the  cost  of 
administering  the  program  and 
sufficient  to  maintain  a  reasonable 
balance  (or  reserve)  in  the  AQI  User  Fee 
Account. 

\eed  for  Regulation 

The  purpose  of  agricultural 
(luarantine  inspections  at  U.S.  ports  of 
entry  is  to  prevent  international 
travelers  and  conveyances  from 
introducing  harmful  plant  and  animal 
pests  that  could  damage  U.S.  agriculture 
and  cause  substantial  economic  losses 
to  domestic  producers,  consumers, 
exporters,  and  to  a  range  of  allied 
agricultural  industries.  In  the  case  of 
AQI  user  fees,  those  international 
travelers  or  conveyances  who  may  carry 
agricultural  pests  or  diseases  from 
abroad  are  recjuired  to  pay  for  AQI 
program  activities. 

(ienerating  revenues  to  operate  public 
programs  bv  charging  users  is  widely 
practiced  by  Federal.  State,  and  local 
government  agencies  and  is  based  on 
the  premise  that  the  beneficiaries  or 
users  of  a  public  svstem,  and  not  the 
public  at  large,  should  pav  for  its 
operation   User  fees  can  be  an  equitable 
way  of  matching  program  costs  to 
program  users  or  beneficiaries. 

(Composition  of  Proposed  Fees 

Computation  of  AQI  user  fees  is  based 
on  direct  program  delivery  costs, 
program  support  costs.  Agency-level 
support  costs,  anticipated  user  fee 
administrative  costs,  and  reserve  fund 
costs 

Direct  Program  Costs 

Direct  program  costs  include,  but  are 
not  limited  to:  Salary  and  benefits  for 
inspectors,  canine  officers,  supervisory 
and  clerical  staff,  uniform  allowances, 
local  travel  expenses,  and  specialized 
equipment  purchases. 


Program  Support  Costs 

Program  support  costs  include  all 
expenditures  necessary  to  maintain 
regional  and  headquarters  support  staffs 
and  offices,  including  APHIS  program 
staff,  detection  methods  development. 
plant  risk  assessments,  and  automatic 
data  processing  (ADP)  support. 

Agency-level  Costs 

In  addition  to  salary  and  benefit  costs. 
Agency-level  support  costs  include,  but 
are  not  limited  to:  Recruitment  and 
development,  legislative  and  public 
affairs,  regulatory  enforcement, 
communications,  postage,  budget  and 
accounting  services,  and  the  cost  for 
USDA's  National  Finance  Center  to 
provide  payroll,  purchasing,  and  other 
related  financial  services. 

Administrative  Costs 

The  FACT  Act,  as  amended,  allows 
the  Agency  to  recover  administrative 
costs  that  the  Agency  incurs  as  a  direct 
result  of  developing,  collecting,  and 
monitoring  AQI  user  fees. 

The  Reserve  Fund 

The  FACT  Act  allows  for  a  reasonable 
balance  in  the  AQI  User  Fee  Account. 
The  reserve  fund  serves  several 
purposes.  The  reserve  fund  ensures  that 
the  Agency  has  access,  through  tlie  AQI 
User  Fee  Account,  to  funds  for  normal 
operating  expenses.  Second,  the  reserve 
fund  ensures  that  the  Agency  has 
sufficient  operating  funds  in  cases  of 
bad  debt,  carrier  insolvency,  or 
fluctuations  in  activity  volumes. 
Further,  in  the  July  1997  final  rule,  we 
explained  that  it  is  also  necessary  to 
maintain  a  reasonable  reserve  balance  in 
the  AQI  account  in  order  to  account  for 
fees  earned  for  providing  AQI  services 
in  a  given  fiscal  year  that  were  not 
received  until  after  that  fiscal  year 
ended. 

Regulatory  Flexibility  Analysis 

The  effects  of  increased  fees  on  small 
entities  in  each  of  the  affected  industries 
are  discussed  separately  below.  The  fee 
changes  will  also  affect  international 
airline  passengers  arriving  at  ports  in 
the  customs  territory  of  the  United 
States;  however,  passengers  are  not 
included  in  this  analysis  because  the 
Regulatory  Flexibility  Act  does  not 
cover  individuals. 

Commercial  Vessels 

We  are  amending  the  scheduled  user 
fees  for  inspecting  commercial  vessels 
by  increasing  the  fees  by  S3. 75  in  FY 
2000,  by  $3.25  in  FY  2001,  and  by  S0.25 
in  FY  2002.  APHIS  inspects  vessels  of 
100  net  tons  or  more  arriving  from  all 
foreign  ports,  except  Canada.  Typicallv. 


APHIS  inspef:ts  (and  charges)  dr\'  cargo 
vessels  operating  between  the  United 
States  and  foreign  ports.  At  the 
beginning  of  1996  there  were  192  U.S. 
dr\'  cargo  vessels. 

Bureau  of  the  Census  data  compiled 
by  the  Small  Business  Administration 
(SB A)  in  1995  show  that  the  affected 
industry.  U.S.  commercial  vessels 
engaged  in  deep  sea  foreign 
transportation  of  freight,  was  composed 
mostly  of  small  firms  (less  than  500 
employees,  according  to  the  SBA 
definition).  In  1995.  there  were  125 
firms  engaging  in  deep  sea 
transportation  of  freight  and  111  of 
them,  or  89  percent  of  the  affected 
industry,  employed  less  than  500 
employees.  Also  in  1995.  the  average  or 
typical  small  U.S.  firm  engaged  in  deep 
sea  transportation  of  freight  had  roughly 
31  employees,  a  payroll  of  less  than  Si. 6 
million,  and  annual  receipts  of  ,S28 
million.  Data  on  the  number  of  dry 
cargo  vessels  per  firm  or  firms 
exclusivelv  operating  drv  cargo  vessel? 
are  not  available 

Anecdotal  information  suggests  that 
many  of  the  companies  that  are  subject 
to  AQI  inspections  are  not  U.S.  firms. 
Further,  it  is  unclear  how  many  of  the 
125  U.S.  firms  will  actually  be  affected 
by  the  increase  in  AQI  user  fe^s  and 
how  many  of  the  affected  firms  are 
small  entities.  We  do  know  that  total 
daily  operating  costs  for  dry  cargo 
vessels  idle  in  port  average  between 
S23.600  and  $26,800.  The  user  fee 
increases  of  $3.75  in  FY  2000.  $3.25  in 
FY  2001,  and  $0.25  in  FY  2002  are  very 
insignificant  fractions  of  daily  operating 
costs,  suggesting  that  the  fee  revision 
will  not  have  a  significant  economic 
effect  on  small  firms  operating  vessels. 

Commercial  Trucks 

APHIS  inspects  trucks  entering  the 
United  States  from  Mexico.  It  is  unclear 
how  many  of  these  trucks  entering  the 
United  States  from  Mexico  are  owned 
and  operated  by  U.S.  firms.  According 
to  a  recent  General  Accounting  Office 
report,  roughly  11.000  trucks  cross  the 
border  each  week  dav  (a  total  of 
3,113.091  in  FY  1996)  from  Mexico  into 
the  United  States.  The  bulk  (93  percent) 
of  northbound  truck  traffic  comes 
through  se\en  major  customs  ports: 
Otay  Mesa.  California;  Calexico, 
California;  Nogales.  Arizona;  El  Paso, 
Texas;  Laredo.  Texas:  McAllen.  Texas; 
and  Brownsville.  Texas.  Many  of  these 
trucks  are  owned  and  operated  by 
Mexican  firms.  At  present,  trucks  from 
Mexico  are  limited  to  commercial  zones 
along  the  border  and  many  make 
multiple  daily  crossings,  Mexican 
brokers  tend  to  control  much  of  the 
truck  traffic  at  some  border  locations. 
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Reliable  data  on  future  traffic  patterns 
are  not  available. 

it  is  unclear  how  many  U.S.  trucking 
firms  will  be  affec'ed  by  the  increase  in 
.\QI  user  fees.  Anecdotal  evidence  from 
APHIS  employees  indicates  that  many 
of  the  AQI  truck  decals,  which  are  good 
for  multiple  inspections,  are  being 
purchased  by  U.S.  trucking  firms 
operating  in  Texas,  California,  and 
Arizona.  Bureau  of  the  Census  data  for 
199,T  show  that  the  overwhelming 
majority  of  trucking  firms  in  these  States 
would  be  considered  small  firms  by 
SB  A  standards  (less  than  Si  8.5  million 
in  receipts  annualh).  SBA  data  also 
show  that  the  typical  small  trucking 
firm  in  one  of  these  border  States  had 

10  employees  and  earned  a  little  less 
than  Si  million  in  receipts  annually. 

If  we  assume  that  an\'  small  U.S. 
trucking  firm  that  regularly  transports 
freight  from  Mexico  would  purchase  an 
APHIS  truck  decal.  which  is  good  for  an 
unlimited  number  of  entries  during  the 
calendar  year,  the  increase  in  user  fees 
could  cost  a  small  firm,  at  most,  an 
additional  S5  per  truck  or  an  estimated 
S55  per  finn  in  FY  2000;  and  SlO  per 
truck  or  an  estimated  Si  10  per  firm  in 
FY  2001  and  FY  2002.  This  estimate  is 
based  on  the  assumption  that  a  small 
firm  owns  a  maximum  of  1 1  trucks. 
There  are  no  official  statistics  on  the 
fleet  size  of  small  trucking  firms  either 
for  selected  border  States  or  for  the 
United  States  as  a  whole.  This 
assumption  is  based  on  private  sector 
trucking  industry  data  on  256.223  U.S. 
trucking  firms  representing  a  combined 
fleet  of  over  2.3  million  \'ehicles.  These 
data  show  that  91  percent  of  firms  own 

1 1  or  fewer  trucks. 

SBA  data  show  that  the  typical  small 
trucking  firm  in  Arizona.  California,  or 
Texas  has  annual  receipts  of  S932.000. 
We,  therefore,  believe  that  the  increase 
in  cost,  as  explained  above  (Si  10  for  the 
average  small  firm),  will  not  result  in  a 
significant  new  burden  on  small 
conunercial  trucking  firms. 

Loaded  Commercial  Railroad  Cars 

There  are  four  U.S.  railroad 
companies  currently  transporting  goods 
across  the  U.S. -Mexico  border.  Two  of 
these  railroad  companies  meet  the  SBA 
criteria  for  small  entities  (fewer  than 
1,500  employees).  As  of  1991.  the 
smaller  railroad  companies  transported 
between  960  and  2.000  loaded  railcars 
into  the  United  States  from  Mexico 
annually.  Data  on  operating  expenses 
and  profit  margins  for  these  companies 
are  not  available;  but  user  fees  will  not 
increase  in  FY  2000  and  F^'  2002  and 
will  only  increase  by  SO. 25  in  FY  2001. 
suggesting  that  there  will  not  be  a 


significant  economic  effect  on  these  two 
small  U.S.  railroad  companies. 

Commercial  Airlines 

We  are  amending  the  scheduled  user 
fees  for  inspecting  commercial  aircraft 
by  increasing  the  fees  by  $3.75  in  FY 
2000,  S3. 50  in  FY  2001 ,'  and  S3.00  in  FY 
2002.  International  scheduled  and 
unscheduled  (chartered)  air  passenger, 
air  cargo,  and  air  courier  carriers 
arriving  at  U.S.  customs  ports  are 
subject  to  AQI  inspections.  Bureau  of 
the  Census  data  compiled  by  the  SBA 
show  that  there  were  a  total  of  6,107 
firms  in  the  U.S.  air  transportation 
industry  in  1995  and  that  more  than 
5,893  (or  more  than  96.5  percent)  would 
have  met  the  SBA  criteria  for  small 
entity  (employing  fewer  than  1,500 
employees).  The  typical  small  firm  in 
the  air  transportation  industry  had  15 
employees,  an  annual  payroll  of 
$398,000,  and  estimated  annual  receipts 
of  $2.1  million. 

APHIS  regulations  affect  international 
flights,  many  of  which  are  operated  by 
foreign-owned  firms.  Those  U.S.  air 
transport  firms  that  do  not  operate 
international  flights  are  not  subject  to 
the  rule.  Agency  records  show  that,  in 
1995,  only  123  of  the  6,107  firms  in  the 
air  transportation  industrv'  were  subject 
to  agricultural  quarantine  inspections 
because  they  operated  international 
flights.  This  data  suggest  that  the 
increased  user  fees  will  not  affect  a 
substantial  number  of  small  air 
transportation  companies.  Even  if  all 
123  U.S.  airline  firms  were  small 
entities  (which  they  are  not),  the  fee 
revision  would  be  applicable  to  only  2 
percent  of  small  firms  in  the  industry. 
Using  information  on  the  number  of 
firms  inspected,  the  number  of  projected 
inspections,  and  the  assumption  that 
firms  subject  to  inspection  are 
distributed  by  size  in  a  fashion 
consistent  with  the  industry  as  a  whole, 
we  can  develop  very  rough  estimates  of 
effect  on  small  firms. 

Each  of  the  123  l.'.S.  companies 
would  have  had  an  airplane  inspected 
between  1.600  and  1 .700  times  per  year 
if  inspections  were  prorated  equally 
between  large  and  small  firms.  In 
practice,  small  firms  with  fewer  aircraft 
would  probably  have  substantially 
fewer  annual  inspectums.  so  we  are 
overestimating  the  effect  of  fee  revisions 
on  small  firms.  Given  the  assumptions 
above,  the  increased  fees  listed  above 
will  likely  translate  into  additional  costs 
per  firm  of  between  $5,000  and  S6,000 
per  year,  which  are  less  than  three- 
tenths  of  one  percent  of  estimated 
annual  receipts  for  the  average  small  air 
transportation  firm. 


Given  the  data,  assumptions,  and 
calculations  above,  it  is  reasonable  to 
conclude  that  fee  revisions  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  air 
transportation  firms. 

Other  Costs  and  Benefits 

Additional  reporting  costs  to  private 
airlines  associated  with  revising  user 
fees  are  likely  to  be  very  small  because 
mechanisms  are  already  in  place  for 
collecting  fees.  There  should  be  no 
additional  recordkeeping  costs  for 
ticketing  agents  and  tour  operators  who 
are  not  involved  in  remitting  fees  and 
are  not  expected  to  remit  fees  in  the 
future.  Further,  there  will  be  no 
additional  reporting  burdens  on  vessel, 
aircraft,  railcar.  and  truck  operators  as  a 
result  of  revisions  to  user  fees. 

The  benefit  of  user  fees  is  the  shift  in 
the  pavTnent  of  services  from  taxpayers 
as  a  whole  to  those  persons  who  are 
receiving  the  government  services. 
While  taxes  may  not  change  by  the  same 
amount  as  the  change  in  user  fee 
collections,  there  is  a  related  shift  in 
appropriations,  which  allows  tax  dollars 
to  be  applied  to  other  programs  that 
benefit  the  public  in  general. 

The  administrative  cost  involved  in 
obtaining  these  savings  will  be  minimal. 
APHIS  already  has  a  user  fee  program 
and  a  mechanism  for  collecting  user  fees 
in  place,  and  since  this  rule  simply 
updates  existing  user  fees,  increases  in 
administrative  costs  will  be  small. 
Because  the  savings  are  sufficiently 
large  and  the  administrative  costs  will 
be  small,  it  is  likely  that  the  net  gain  in 
reducing  the  burden  on  taxpayers  as  a 
whole  will  outweigh  the  cost  of 
administering  the  revisions  of  the  user 
fees. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect:  and  (3)  does 
not  require  administrative  proceedings 
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before  parties  may  file  suit  in  coxirt 

challe^l^i^,^  this  rulo 

Paperwork  Reduction  Act 

This  final  rule  contains  no  new 
information  collection  or  recordkeeping 
nHjiiirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ff  seq.). 

List  of  Subjects  in  /  CFR  Part  354 

Exports.  Gn\-ernment  ('mpl"\ees. 
Imports,  Plant  disease-,  and  p^'sts. 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly.  7  CFR  part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authorit\'  citation  for  part  354 
continues  to  read  as  follous: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a.  49  U.S.C.  1741:  7  CFR  2.22,  2.80. 

and  371.2(c). 

2.  Section  354.3  is  amended  by 
revising  the  tables  in  paragraphs  (b)(1), 
(c)(1).  (d)(1),  (e)(1).  and  (f)(1)  to  read  as 
ffiUovvs; 

§  354.3     User  fees  for  certain  international 
services. 


(b)*    *    • 
(D*   *   ' 

Effective  dates 

Amount 

January    1,    2000    througti 
tember  30.  2000       

Sep- 

465.50 

October    i     2000    througti 
tember  30  2001  

October    1     2001    ttirougti 
tember  30,  2002 

Sep- 
Sep- 

474.50 
480.50 

***** 
(c)*    *    * 
(D*    *    * 

Effective  dates 

Amount 

January    1.    2000    througti 

tember  30.  2000  

October    i     2000    througti 

tember  30,  2001  

October    1     2001    ttirough 

tember  30,  2002 

Sep- 
Sep- 
Sep- 

4.25 
4.50 
4.75 

(d)  *   *   • 
(1)  *   *   * 


Effective  dates 

Amount 

January  1  2000  tlirougti  Sep- 
tember 30.  2000  

OcTober  1  2000  througfi  Sep- 
tember 30   2001  

6.75 
7.00 

Effective  dates 

Amount 

October    1,    2001    through    Sep- 
tember 30.  2002 

7.00 

***** 

(e)*  *  * 
(D*   *  * 

Effective  dates 

January  1.  2000  through  Sep- 
tember 30,  2000 

October  1,  2000  througti  Sep- 
tember 30,  2001  

October  1,  2001  through  Sep- 
tember 30.  2002 


Amount 


64  00 
64,75 
65.25 


(f)* 

(D* 


Effective  dates ' 

Amount 

January    1.    2000   through 

Sep- 

tember  30,  2000 

3-00 

October    1,    2000   through 

Sep- 

tember  30,  2001  

3.00 

October    1,    2001    through 

Sep- 

tember  30,  2002 

3.10 

1  Persons  who  issue  international  airline 
tickets  or  travel  documents  are  responsible  for 
collecting  the  APHIS  international  airline  pas- 
senger user  fee  from  ticket  purchasers 
Issuers  must  collect  the  fee  applicable  at  the 
time  tickets  are  sold.  In  the  event  that  ticket 
sellers  do  not  collect  the  APHIS  user  fee  when 
tickets  are  sold,  the  air  earner  must  collect  the 
user  fee  from  the  passenger  upon  departure 
Carriers  must  collect  the  fee  applicable  at  the 
time  of  departure  from  the  traveler 

***** 

3.  In  §354.3,  paragraph  (r)(3)(i)  would 
be  amended  by  removing  the  words 
", except,  that  through  September  30, 
1997,  the  amount  to  be  paid  is  S40.00  '. 

Done  in  Washington,  DC,  this  9th  day  of 
November  1999. 

Bobby  R.  Acord, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  99-29868  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  3410-34-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  308  arvd  330 
RIN  3064-AC30 

Technical  Amendments  to  FDIC 
Regulations  Relating  to  Rules  of 
Practice  and  Procedure  and  Deposit 
Insurance  Coverage 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  various 
sections  of  its  Local  Rules  of  Practice 


and  Procedure  (Local  Rules)  governing 
administrative  enforcement 
proc:eedings.  The  amendments  are 
generally  technical  in  nature,  and  are 
necessary  to  ensure  that  the  rules  are 
consistent  with  statutory  provisions  and 
procedural  changes  that  have  occurred 
since  the  rules  were  first  adopted.  The 
FDIC  also  is  making  a  conforming, 
technical  amendment  that  was 
inadvertently  omitted  from  recent 
revisions  to  the  FDlC's  deposit 
insurance  regulations. 
EFFECTIVE  DATE:  November  16,  1999, 
FOR  FURTHER  INFORMATION  CONTACT:  On 
the  Part  308  amendments.  Andrea 
Winkler,  Counsel,  Legal  Division  (202) 
898-3727:  on  the  Part  330  amendment. 
Joseph  A.  DiNuzzo.  Counsel.  Legal 
Division  (202)  898-7349,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street.  N.W.,  Washington,  D.C.  20429 
SUPPLEMENTARY  INFORMATION: 

I.  Part  308  Amendments 

,4.  Background 

On  August  9.  1991,  the  federal 
banking  agencies  '  published  one  set  of 
final  uniform  rules  and  procedures 
(Uniform  Rules)  for  formal 
administrative  enforcement  hearings 
required  to  be  conducted  on  the  record 
under  the  Administrative  Procedure  Act 
{APA)(5  U.S.C.  554-557).--'  In  addition, 
each  agency  published  separate  "Local 
Rules"  applicable  to  that  agency  to 
supplement  the  Uniform  Rules  in  order 
to  address  some  or  all  of  the  following: 
formal  enforcement  actions  not  within 
the  scope  of  the  Uniform  Rules, 
informal  actions  which  are  not  subject 
to  the  APA.  and  procedures  to 
supplement  or  facilitate  the  processing 
of  administrative  enforcement  actions 
within  the  FDIC  and  the  other  agencies. 

B.  Summan,'  of  the  Amendments 

The  FDIC  is  amending  various 
subparts  of  its  Local  Rules  as  described 
below. 

Authority.  The  section  listing  the 
authority  for  the  Uniform  Rules  and 
Local  Rules  has  been  amended  to 
incorporate  references  to  the  cross 
guarantv  provisions  of  the  Federal 
Deposit'lnsurance  Act  (FDIA)  (12  U.S.C. 
1815(e)).  which  were  initially  omitted 
by  technical  oversight,  and  to  the 
prompt  corrective  action  and  safety  and 


'  Tlie  agencies  were  the  FDIC.  Office  of  the 
Comptroller  of  the  Currencv,  Board  of  Governors  of 
the  Federal  Reser\e  Sy-Stem,  Office  of  Thrift 
Supervision  and  National  Credit  Union 
Administration. 

-.■ib  FR  37975  (1991)  (amended  at  61  FR  20347 
(19961).  The  uniform  rules,  which  are  contained  in 
sulipart  .\  of  prtrt  308  ((12  CFR  part  308.  subpart  A), 
are  intended  to  standardize  procedures  for  actions 
common  to  at  least  four  of  the  five  Agencies. 
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soundness  provisions  of  the  FDIA  (12 
U.S.C.  18310  and  1831p-l),  which  were 
enacted  after  the  Local  Rules  were  first 
promulgated. 

Subpart  B — General  Rules  of  Procedure 

Section  308.101.  As  presentlv  written, 
i;  308.101.  -.Srope  of  Local  Rules. 
maKes  clear  that  the  rules  contained  in 
subpart  A.  "Uniform  Rules."  and 
subpart  B  of  the  Local  Rules,  "General 
Rules  of  Procedure."  do  not  applv  to 
subparts  D  through  ?  of  part  308  unless 
specifically  provided.  Since  1991,  three 
additional  subparts  have  been  added— 
subpart  Q,  which  pertains  to  prompt 
corrective  action,  was  added  in  1992  (57 
FR  48426):  subpart  R.  which  pertains  to 
safety  and  soundness  compliance  plans, 
was  added  in  1995  (60  FR  35684):  and 
subpart  S,  which  pertains  to  bank 
clearing  agencies,  was  added  in  1996 
(61  FR  48403).  Therefore,  a  technical 
amendment  is  made  to  include  a 
reference  to  those  subparts  to  indicate 
that  subparts  A  and  B  do  not  applv  to 
subparts  D  through  S  of  part  308  unless 
specifically  provided. 

Section  308.102.  Section  308.102  sets 
forth  the  authority  of  the  Board  of 
Directors  and  Executive  Secretarv.  Since 
the  enactment  of  the  Local  Rules, 
certain  authority  to  act  upon  routine 
and  procedural  matters  in  enforcement 
cases  has  been  delegated  by  Resolution 
of  the  Board  of  Directors  to  the 
Executive  Secretary.  Deputv  Executive 
Secretarv  and  or  the  Assistant  Executive 
Secretary  (Operations).  In  exercising 
such  delegated  authority,  those  persons 
can  only  act  upon  the  adx'ice  and 
recommendations  of  the  Deputv  General 
Counsel  for  Litigation,  or.  in  his 
absence,  the  Assistant  General  Counsel, 
Trial  Litigation  Section 

The  delegation  resulted  from  the  fact 
that  there  are  a  variety  of  procedural 
matters  that  arise  in  enforcement  cases 
that  are  of  a  technical  legal  nature, 
subject  to  well  -settled  case  law  and  that 
do  not  involve  important  policy  issues. 
Thus,  the  authority  to  issue  rulings  in 
the  context  of  sections  7(j),  8,  18(j),  19. 
32  and  38  of  the  FDIA  (12  U.S.C. 
1817(j),  1818.  1828(j).  1829,  1831i  and 
18310  concerning  denials  of  requests  for 
private  hearing,  interlocutorv'  appeals; 
stays  pending  judicial  review; 
reopenings  of  the  record  and/or 
remands  of  the  record  to  the 
administrative  law  judge; 
supplementation  of  the  evidence  in  the 
record;  all  remands  from  the  courts  of 
appeals  not  involving  substantive 
issues:  extensions  of  stavs  of  orders 
terminating  deposit  insurance:  and  all 
matters,  including  final  decisions,  in 
proceedings  under  section  8(g)  of  the 


FDIA  (12  U.S.C.  1818(g))  have  been 

delegated. 

The  authority  to  act  on  such  matters 
was  delegated  in  order  to  allow  the 
Board  to  concentrate  its  limited 
available  time  upon  important  policy 
matters.  A  delegation,  which  initially 
was  a  more  limited  delegation 
concerning  interlocutorv  and  procedural 
matters,  first  became  effective  in  1992. 
and  was  later  expanded  in  1997. 
because  it  worked  well  in  allowing  the 
FDIC  to  operate  more  efficientlv. 
Therefore,  §  308.102  has  been  revised  to 
reflect  the  current  delegations  and 
practice 

Subpart  C— Rules  of  Practice  Before  the 
FDIC  and  Standards  of  Conduct 

Section  308.109.  This  section,  which 
pertains  to  suspension  and  disbarment, 
authorizes  summary  suspension  from 
practice  in  a  particular  FDIC  matter 
based  upon  contemptuous  conduct  in 
that  matter.  Section  308.109(b)  of  the 
regulations  provides  for  mandatory  and 
automatic  suspension  and  disbarment  of 
attorneys  under  certain  circumstances 
and  gives  the  Board  of  Directors 
discretion  to  suspend  and  disbar  under 
other  circumstances.  The  current  rule  is 
somewhat  confusing  insofar  as  it 
provides  simply  that  an  application  to 
be  reinstated  may  be  filed  at  anv  time 
not  less  than  one  year  after  the 
applicant's  most  recent  application.  The 
FDIC  intends  that  once  suspended  or 
disbarred  from  practice  before  the  FDIC 
by  the  Board,  a  counsel  may  not  make 
an  application  for  reinstatement  for  at 
least  one  year,  and  thereafter,  may  make 
a  new  request  for  reinstatement  no 
sooner  than  one  year  after  the  counsel's 
most  recent  reinstatement  application, 
A  technical.  clarif\ing  amendment 
reflecting  this  intent  is  made. 

An  applicant  for  reinstatement  under 
either  the  discretionary  or  mandators 
suspension  and  disbarment  provisions 
may.  in  the  Board's  sole  discretion,  be 
afforded  a  hearing.  Section  308.109(c) 
provides  that  healings  conducted 
pursuant  to  this  section  shall  be 
handled  in  the  same  manner  as  other 
hearings  under  the  Uniform  Rules, 
except  that  in  proceedings  to  terminate 
an  existing  FDIC  suspension  or 
disbarment  order,  the  person  seeking 
the  termination  shall  bear  the  burden  of 
going  forward  with  the  application  and 
with  proof,  and  the  Board  of  Directors 
may  limit  any  such  hearings  to  written 
submissions.  A  clarifying  amendment  is 
proposed  to  make  explicit  that  the 
applicant  has  the  burden  of  proof  with 
regard  to  the  grounds  supporting  the 
application. 


Subpart  G — Rules  and  Prot.edures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Desist  Orders 

Section  308.127.  This  section  defines 
the  scope  of  the  Uniform  and  Local 
Rules  as  they  pertain  to  cease-and-desist 
proceedings  under  section  8(b)  of  the 
FDIA  (12  U.S.C.  1818(b)).  Paragraph  (a) 
contains  a  statement  regarding  the 
applicability  of  those  rules  to  temporary 
cease-and-desist  proceedings  under 
section  8(c)  of  the  FDIA  (12  U.S.C. 
1818(c)).  Insofar  as  §308.131  pertains 
specifically  to  temporary  cease-and- 
desist  orders,  and  paragraph  (c)  of  that 
section  indicates  that  the  Uniform  Rules 
and  subpart  B  of  the  Local  Rules  do  not 
apply  to  the  issuance  of  temporar\' 
cease-and-desist  orders  pursuant  to 
section  8(c)  of  the  FDIA.  that  same 
language  in  §  308.127(a)  is  redundant, 
and  a  technical  amendment  deleting 
that  phrase  in  §  308.127(a)  has  been 
made. 

Subpart  H — Rules  and  Procedures 
Applif  able  to  Pro(  eedings  Relating  to 
.\ssessment  and  Collection  of  C;ivil 
Money  Penalties  for  Violation  of  Cease- 
and-Desist  Orders  and  of  (Certain 
Federal  Statutes.  Intludmg  Call  Report 
Penalties 

Section  308.132.  The  FDIC  is  making 
a  technical  correction  to  §  308.132(c)(3) 
which  inadvertently  refers  to  the  Debt 
Collection  Act  rather  than  the 
appropriate  title  of  that  law  which  is  the 
Debt  Collection  Improvement  Act. 

Subpart  K — Procedures  .^pplit  able  to 
Investigations  Pursuant  to  Section  10(c) 
of  the  FDIA 

Section  308.145.  A  technical 
amendment  is  made  to  correct  the 
citation  to  §  303,9,  which  is  now 
codified  at  §303.272. 

Section  308.148.  A  technical 
amendment  is  made  to  paragraph  (b)  to 
correct  the  citation  to  §  308,6.  which  is 
incorrectly  cited  as  §  308.06,  A  similar 
amendment  is  made  to  paragraph  (d)  to 
correct  the  citation  to  §  308.8,  which  is 
incorrectly  cited  as  §  308.08. 

Subpart  L — Procedures  and  Standards 
.Applicable  to  a  Notice  of  (Change  in 
Senior  Executive  Officer  or  Director 
Pursuant  to  Section  32  of  the  FDIA 

Section  308.151.  Subpart  L  governs 
proceedings  for  the  disapproval  of 
candidates  for  senior  executive  officer 
and  director.  Section  2208  of  the 
Economic  Growrth  and  Regulator}' 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208)  amended  the  circumstances 
that  require  an  insured  state  nonmember 
bank  to  notifj'  the  FDIC  of  a  proposed 
addition  or  employment  of  a  director  or 
senior  executive  officer.  After  1996, 
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there  is  no  longer  a  requirement  that  a 
l)ank  which  has  heen  chartered  less  than 
two  years  or  which  has  undergone  a 
change  in  control  within  the  preceding 
two  years  suhmit  such  a  notice.  Instead, 
the  law  now  requires  that  a  bank  must 
file  a  prior  notice  where  (i)  it  is  not  in 
compliance  with  all  minimum  capital 
requirements  applicable  to  it  as 
determined  hy  the  FDIC  on  the  basis  of 
such  institution's  most  recent  report  of 
condition  ur  report  of  examination  or 
inspection;  (ii)  the  bank  is  in  a  troubled 
condition:  or  (iii)  the  FDIC  determines, 
in  connection  with  the  review  of  a  plan 
required  under  section  38  of  the  FDIA 
(12  U.S.C.  1831o)  or  otherwise,  that 
such  prior  notice  is  appropriate.  Section 
308.151(a)  has  been  revised  to 
incorporate  these  statutory  changes. 
Sections  308  152.  WS  153  and 

308.155  Technical  amendments  to 
correct  grammatical  errors  or  incorrect 
citations  to  other  parts  of  the  regulations 
are  made 

Subpart  M — Procedures  and  Standards 
Applicable  to  an  Application  Pursuant 
to  Section  19  of  the  FDIA 

Subpart  M  governs  procedures  for 
FDIC]  approval  of  applications  filed 
pursuant  to  section  19  of  the  FDIA  (12 
U.S.C.  1829)  by  persons  convicted  of 
certain  crimes  who  wish  to  participate 
in  banking.  This  subpart  has  been 
revised  in  order  to  comply  with  the 
changes  to  section  19  made  by  the 
Housing  and  Communitv  Development 
Act  (Pub.  L.  102-550)  which  added 
convictions  for  monev  laundering  to  the 
list  of  covered  crimes  for  which  an 
application  must  be  filed,  and  to  make 
this  subpart  consistent  with  current 
policy  and  practice,  especially  in  light 
of  the  FDIC's  Statement  of  Policy  on 
Section  19  of  the  FDl  Act  which  became 
effective  December  1.  1998  (63  FR  66177 
(1998)). 

Sections  308.156  and  308.157.  These 
sections  pertain  to  the  scope  of  the 
regulation  and  relevant  considerations 
for  granting  applications.  Section 

308.156  has  been  amended  to  reflect 
that  under  current  policy  and  consistent 
with  the  revised  regulations,  an  insured 
depositorv'  institution  may  file  an 
application  on  behalf  of  an  individual, 
or  in  certain  cases,  an  individual  may 
directly  file  an  application.  Both 
sections  have  been  amended  to  include 
convictions  for  monev  laundering 
consistent  with  the  statutory  language  of 
section  19. 

Section  308  158.  Section  308.158(a)  of 
subpart  M  directs  that  applications  be 
filed  with  the  appropriate  FDIC  regional 
office,  but  it  is  silent  as  to  who  must  file 
the  application.  Longstanding  FDIC 
policy  has  been  that  an  application  must 


be  filed  by  the  insured  depository 
institution  at  which  the  convicted 
individual  intends  to  be  employed  or 
otherwise  participate,  or  which  the 
individual  intends  to  own  or  control. 
Two  recent  policy  changes  affect  filing 
requirements.  The  FDlC;  has  adopted  an 
approach  of  granting  blanket  approval, 
and  not  requiring  an  application,  in 
cases  in  which  an  individual  meets  the 
criteria  of  the  de  minimis  exception  set 
forth  in  the  FDIC's  Statement  of  Policv 
on  Section  19  of  the  FDI  Act  (63  FR 
66177  (1998)).  In  addition,  the  FDIC  will 
consider  waivers  of  the  institution  filing 
requirement,  on  a  case-by-case  basis,  in 
instances  in  which  an  individual  can 
show  substantial  good  cause  why  an 
application  should  be  granted. 

Therefore,  paragraph  (a)  has  been 
amended  to  clarify-  that  an  institution 
must  file  the  application  unless  a  waiver 
is  granted  for  substantial  good  cause 
shown  which  allows  the  individual  to 
file,  or  unless  no  application  is  required 
because  the  de  minimis  exception 
applies.  Paragraph  (b)  has  been 
amended  to  clarify  that  the  prohibition 
pursuant  to  section  19  shall  continue 
until  the  individual  has  been  reinstated 
by  the  Board  of  Directors  or  its  designee 
for  good  cause  shown.  In  addition,  a 
new  paragraph  (c)  has  been  added  to 
reflect  the  current  policy  and  practice 
regarding  the  filing  requirements  and 
delegations  of  authority  for  waiver 
applications. 

Section  308.160.  This  section  pertains 
to  the  hearing  procedure  in  section  19 
cases.  A  technical  correction  has  been 
made  to  change  the  reference  to  308.06 
to  308.6. 

Subpart  N — Rules  and  Procedures 
.Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

Subpart  N  governs  proceedings  for 
suspension,  removal,  and  prohibition 
pursuant  to  section  8(g)  of  the  FDIA  (12 
U.S.C.  1818(g))  where  a  felony  is 
charged.  The  changes  in  subpart  N  were 
made  for  purposes  of  clarity  and  to 
reflect  the  amendments  to  section  8(g) 
made  by  the  Housing  and  Community 
Development  Act  of  1992  (1992 
Amendments)(Pub.  L.  102-550). 

Section  308.161.  This  section  sets 
forth  the  scope  of  the  rules  as  they  apply 
to  suspension,  removal  and  prohibition 
proceedings.  Where  an  institution- 
affiliated  party  is  charged  in  any 
information,  indictment,  or  complaint 
with  the  commission  of.  or  participation 
in,  a  crime  involving  dishonesty  or 
breach  of  trust  punishable  by 
imprisonment  exceeding  one  year  under 
state  or  federal  law,  section  8(g)  of  the 
FDIA  allows  the  FDIC  to  suspend  that 


individual  or  to  prohibit  that  party, 
absent  prior  written  FDIC  consent,  from 
further  participation  in  the  conduct  of 
the  affairs  of  the  depository  institution, 
if  his  or  her  continued  service  or 
participation  poses  a  threat  to  the 
interests  of  the  depository  institution's 
depositors  or  threatens  to  impair  public 
confidence  in  the  depositor,'  institution. 
The  1992  Amendments  added,  as  a 
cause  justifving  suspension,  an 
individual  being  charged  with  the 
commission  of  a  criminal  violation 
involving  money  laundering  (section 
1956,  1957,  or  1960  ot  Title  18)  or 
violations  of  the  Bank  Secrecv  Act 
(section  5322  or  5324  of  Title  31). 

In  addition,  where  a  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 
or  other  similar  program  has  been 
entered  again.st  an  institution-affiliated 
party  in  connection  with  a  crime 
involving  dishonesty  or  breach  of  trust 
punishable  by  imprisonment  exceeding 
one  year  under  state  or  federal  law,  and 
the  conviction  is  not  subject  to  further 
appellate  review,  the  FDIC  may  remove 
or  prohibit  the  party,  absent  prior  FDIC 
consent,  from  further  participation  in 
the  conduct  of  the  affairs  of  the 
depository  institution,  if  continued 
service  or  participation  by  such  party 
poses  a  threat  to  the  interests  of  the 
depositorv  institution's  depositors  or 
threatens  to  impair  public  confidence  in 
the  depository  institution.  The  1992 
Amendments  added  as  a  mandatory 
cause  of  removal  or  prohibition,  the 
entry  of  a  judgment  of  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 
or  other  similar  program  against  such 
party  in  connection  with  a  criminal 
violation  of  section  1956,  1957,  or  1960 
of  Title  18  or  section  5322  or  5324  of 
Title  31.  Amendments  to  this  section 
reflect  these  statutory  changes. 

Section  308.162.  This  section  sets 
forth  relevant  considerations  for  the 
issuance  of  a  suspension,  removal  or 
prohibition.  Consistent  with  the 
statutory  changes  described  above, 
whether  the  alleged  offense  is  a  criminal 
violation  of  section  1956,  1957,  or  1960 
of  Title  18  or  section  5322  or  5324  of 
Title  31  has  been  added  as  a  factor. 

Section  308.163.  This  section  pertains 
to  orders  of  removal  or  prohibition. 
Amendments  have  been  proposed  to 
incorporate  the  1992  Amendments 
which  direct  that  an  order  be  entered 
where  a  final  judgment  of  conviction  is 
entered  against  the  individual  for  a 
criminal  violation  of  section  1956,  1957, 
or  1960  of  Title  18  or  section  5322  or 
5324  of  Title  31. 

Section  308.164.  A  technical 
amendment  has  been  made  to  correct 
the  citation  to  §  308.6  of  the  Uniform 
Rules. 
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Subpart  P — Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

Subpart  P  governs  proceedings 

relating  to  the  recovery  of  attorney  fees 
and  other  expenses  under  the  Equal 
Access  to  lustice  Act  (EAJA)  (5  U.S.C. 
504).  The  revisions  to  this  subpart  are 
made  to  conform  to  statutory  changes 
made  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (1996 
Amendments)  (Pub.  L.  104-121,  110 
Stat,  857  (1996)),  The  EAIA  allows 
individuals  and  small  businesses  who 
have  been  sued  by  the  government  to 
recover  their  attorneys  fees  and  costs  if 
they  prevailed  in  the  suit,  unless  the 
agency's  position  was  substantially 
justified  or  special  circumstances  make 
an  award  unjust.  The  1996  Amendments 
added  a  new  grounds  for  recoven,'  in  an 
adversary'  adjudication  arising  from  an 
agency  action  to  enforce  a  party's 
compliance  with  a  statutorv  or 
regulatory  requirement  where  the 
demand  by  the  agency  is  substantially 
in  excess  of  the  decision  of  the 
adjudicative  officer  and  is  unreasonable 
when  compared  with  such  decision 
under  the  facts  or  circumstances  of  the 
case.  A  party  may  seek  such  an  award 
unless  the  party  has  committed  a  willful 
violation  of  law  or  otherwise  acted  in 
bad  faith,  or  special  circumstances  make 
an  award  unjust.  Fees  and  expenses 
awarded  under  the  foregoing  grounds 
shall  be  paid  only  as  a  consequence  of 
appropriations  paid  in  advance  In 
addition,  the  1996  Amendments  added 
"small  entities"  to  the  applicants  that 
are  eligible  for  an  award  pursuant  to  the 
new  provisions  and  increased  the 
maximum  amount  of  attorneys  fees  for 
all  EAIA  actions  from  $75.00  per  hour 
to  S125.00  per  hour. 

Section  308. 1 70.  This  section  pertains 
to  the  filing,  content,  and  service  of 
documents.  Proposed  amendments  have 
been  made  to  clarif\'  filing  requirements 
and  to  include  in  this  section  a 
reference  to  applications  concerning 
excessive  demands. 

Spction  308.171.  This  section  pertains 
to  responses  to  applications.  It  has  been 
revised  to  incorporate  references  to 
answers  and  replies  in  applications 
involving  excessiv  e  demands. 

Section  308.172.  This  section 
addresses  the  eligibility  of  applicants.  It 
has  been  amended  to  add  a  small  entity 
as  defined  in  5  I'.S.C.  601  as  an  eligible 
applicant  for  awards  based  upon 
excessive  demands. 

Section  308. 1 74.  This  section  sets  the 
standards  for  awards.  It  has  been 
amended  to  reference  applications 
based  upon  excessive  awards. 


Section  308.175.  This  section 
addresses  the  measure  of  awards  and 
has  been  amended  to  change  references 
to  the  maximum  amount  of  attorneys 
fees  that  may  be  awarded  in  an  EAJA 
claim  from  S75.00  per  hour  to  S125.00 
per  hour,  and  to  include  a  statement 
incorporating  the  1996  Amendments 
that  fees  and  expenses  related  to 
defending  against  an  excessive  demand 
shall  be  paid  only  as  a  consequence  of 
appropriations  paid  in  advance. 

Section  308.176.  This  section  contains 
guidelines  for  the  contents  of 
applications  for  awards.  It  has  been 
amended  to  include  requirements 
relevant  to  an  application  concerning  an 
excessive  award. 

Section  308.179.  This  section  pertains 
to  settlement.  It  has  been  amended  to 
indicate  that  while  a  statement  of  intent 
to  negotiate  a  settlement  should  be  filed 
with  the  Executive  Secretary,  a  copy  of 
a  statement  should  also  be  filed  with  the 
administrative  law  judge.  This  is  to 
ensure  that,  in  cases  in  which  an  answer 
has  not  yet  been  filed,  the 
administrative  law  judge  will  be  aware 
of  potential  settlement.  In  addition,  the 
time  within  which  an  answer  must  be 
filed  pending  settlement  negotiations 
has  been  extended  from  20  to  30  days. 
This  time  frame  better  reflects  the 
timetable  within  which  settlements  are 
able  to  be  approved. 

n.  Part  330  Amendment 

Effective  April  1.  1999,  the  FDIC 
revised  its  deposit  insurance  rules  on 
the  coverage  of  joint  accounts  and 
payable-on-death  accounts  (64  PR 
15653,  April  1,  1999).  In  amending  the 
joint  account  provisions,  however,  the 
FDIC  failed  to  revise  §  330.9(a)  of  the 
FDIC's  regulations  (12  CFR  330.9(a))  to 
indicate  that  joint  accounts  comprised 
of  community  property  funds  would 
continue  to  be  treated  as  any  other  type 
of  qualifying  joint  accoimt.  The  final 
rule  makes  this  technical,  conforming 
amendment  to  §  330.9(a). 

III.  Exemption  From  Public  Notice  and 
Comment 

Chapter  6  of  Title  5  of  the  United 
States  Code  which  pertains  to  "The 
Analysis  of  Regulatory-  Functions"  does 
not  apply  to  the  final  rule.  The  revisions 
to  part  308  and  part  330  do  not 
constitute  a  "rule"  for  which  the  FDIC 
is  required  to  publish  a  general  notice 
of  proposed  rulemaking  under  section 
553(b)  of  Title  5  of  the  United  States 
Code.  This  is  because  the  final  rule 
contains  only  clarifications  and 
technical  changes  intended  to  bring  the 
agency's  rules  of  practice  and  procedure 
and  deposit  insurance  rules  into 
conformity  with  statutory  changes  or 


current  agency  practices  and 
procedures.  Thus,  the  FDIC  has 
determined  for  good  cause  that  public 
notice  and  comment  are  unnecessary 
and  that  the  rule  should  be  published  in 
final  form. 

rv.  Regulator)  Flexibility  Analysis 

The  Regulator\-  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agenq,'  to 
publish  an  initial  regulaton*'  flexibility 
analysis,  except  to  the  extent  provided 
in  5  U.S.C.  605Cb),  whenever  the  agency 
is  required  to  publish  a  general  notice 
of  proposed  rulemaking  for  a  proposed 
rule.  For  the  reasons  discussed  above, 
the  FDIC  is  publishing  this  rule  as  a 
final  rule,  for  which  no  publication  of 
a  general  notice  of  proposed  rulemaking 
is  necessary.  No  regulatorv*  flexibility 
analysis  is  required. 

V.  Small  Business  Regulator) 
Enforcement  Fairness  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  final  rule  is  not 
a  "major  rule"  within  the  meaning  of 
the  relevant  sections  of  the  Small 
Business  Regulator\'  Enforcement 
Fairness  Act  of  1996  (SBREFA)  {5  U.S.C. 
801  et  seq.].  As  required  by  SBREFA. 
the  FDIC  will  file  the  appropriate 
reports  with  Congress  and  the  General 
Accounting  Office  so  that  the  final  rule 
may  be  reviewed. 

VI.  Paperwork  Reduction  .^ct 

No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.)  are 
contained  in  this  rule.  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

MI.  .Assessment  of  Impact  of  Federal 
Reguldiiun  on  Families 

The  FDIC  has  determined  that  this 
regulation  will  not  affect  family  well- 
being  within  the  meaning  of  section  654 
of  the  Treasury'  Department 
Appropriations  Act  of  1999,  enacted  as 
part  of  the  Omnibus  Consolidated  and 
Emergency  Appropriations  Act  of  1999 
(Pub.  L.  105-277.  112  Stat.  2681). 

VIII.  Effective  Date 

The  APA  (5  U.S.C.  551  et  seq.) 
provides  that  regulations  shall  become 
effective  thirty  (30)  days  after  their 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  One  exception  to  this 
requirement  is  for  a  finding  of  "good 
cause"(W.  at  553(d)).  For  the  final  rule, 
the  Board  finds  "good  cause"  to  make 
the  amendments  effective  immediately 
upon  publication  in  the  Federal 
Register  because  the  amendments  are 
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technical  and  conforming  to  pre-existing 
statutorv'  and  rp>?ulatorv  requirements. 

IX.  .Authoritv-  for  the  Regulation 

This  regulation  is  authorized  by  the 
FDIC's  general  rulemaking  authority  and 
pursuant  to  its  fundamental 
responsibilities  to  ensure  the  safety  and 
soundness  of  insured  depository 
institutions.  Specifically.  12  U.S.C. 
1819(a)  Tenth  provides  die  FDIC  with 
general  authority  to  issue  such  rules  and 
regulations  as  it  deems  necessary  to 
cany  out  the  statutory  mandates  of  the 
Federal  Deposit  Insuranc:e  Act  and  other 
laws  that  the  FDIC  is  charged  with 
administering  or  enforcing. 

List  of  Subjects 

12  CFR  Part  .308 

Administrative  practice  and 
procedure.  Banks,  banking.  Claims, 
Crime.  Equal  access  to  justice.  Lawyers, 
Penalties.  State  normiember  banks. 

12  CFE  Part  330 

Bank  deposit  insurance.  Banks, 

banking,  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations.  Trusts  and  trustees. 

Adoption  of  Technical  Amendments 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  hereby  amends 
chapter  III  of  title  1 2  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

1,  The  authority  citation  for  part  308 
is  revised  to  read  as  follows:  . 

Authorirv:  5  U.S.C.  .504.  554-557;  12 
U.S.C.  93(b).  164,  505.  1815(e),  1817,  1818, 
1820.  1828.  1829.  1829b.  18311,  18310, 
1831p-l.  ia32(c).  18a4(b),  1972.  3102, 
3108(a).  3349.  3009,  47  17;  15  U.S.C.  78  (h) 
and  (i),  78o-4((  ),  7H(>-5.  78q-l,  78s  78u, 
78U-2,  78U-3  and  7Hw;  28  U.S.C.  2461  note; 
31  U.S.C.  330.  5321;  42  U.S.C.  4012a;  sec. 
310011s),  Pub.  L.  104-134,  110  Stat.  1321- 
358. 

2  In  §  308.101 ,  paragraph  (b)  is 
revised  to  read  as  fnllovvs- 

§308,101     Scope  of  Local  Rules. 

*         *         «         *         * 

(b)  E.xcept  as  otherwise  specifically 
provided,  the  Uniform  Rules  and 
subpart  B  of  the  Local  Rules  shall  not 
apply  to  subparts  D  through  S  of  the 

Lt)cal  Rules 
***** 

3.  In  ^308.102,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  308.1 02     Authority  of  Board  ot  Directors 
and  Executive  Secretary. 


(b)  The  Executive  Secretary.  (1)  When 
no  administrative  law  judge  has 
jurisdiction  over  a  proceeding,  the 
Executive  Secretary  may  act  in  place  of, 
and  with  the  same  authority  as,  an 
administrative  law  judge,  except  that 
the  Executive  Secretar\'  may  not  hear  a 
case  on  the  merits  or  make  a 
recommended  decision  on  the  merits  to 
the  Board  of  Directors. 

(2)  Pursuant  to  authority  delegated  by 
the  BocU'd  of  Directors,  the  Executive 
Secretary,  Deputy  Executive  Secretary' 
or  the  Assistant  Executive  Secretary 
(Operations),  upon  the  advice  and 
recommendation  of  the  Deputy  General 
Counsel  for  Litigation  or.  in  his  absence. 
the  Assistant  General  Counsel,  Trial 
Litigation  Section,  may  issue  rulings  in 
proceedings  under  sections  7(j),  8,  18{j), 
19,  32  and  38  of  the  FDIA  (12  USC 
1817(j},  1818,  1828(j),  1829,  1831i  and 
18310  concerning: 

(i)  Denials  of  requests  for  private 
hearing; 

(ii)  Interlocutory  appeals: 

(iii)  Stays  pending  judicial  review: 

(iv)  Reopenings  of  the  record  and/or 
remands  of  the  record  to  the  ALI: 

(v)  Supplementation  of  the  evidence 
in  the  record; 

(vi)  All  remands  from  the  courts  of 
appeals  not  involving  substantive 
issues; 

(vii)  Extensions  of  stays  of  orders 
terminating  deposit  insurance:  and 

(viii)  All  matters,  including  final 
decisions,  in  proceedings  under  section 
8(g)  of  the  FDIA  (12  U.S.C.  1818(g)). 

***** 

4.  In  §  308.109,  paragraphs  (b)(3J  and 
(c)  are  revised  to  read  as  follows: 

§308.109    Suspension  and  disbarment. 

«         *         «         *         « 

(b)*** 

(3)  A  suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  from 
practice  before  the  FDIC  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  of  Directors  for  good  cause 
shown,  provided  that  any  person 
suspended  or  disbarred  under  paragraph 
(b)(1)  of  this  section  shall  be 
automatically  reinstated  by  the 
Executive  Secretary,  upon  appropriate 
application,  if  all  the  grounds  for 
suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  are 
subsequently  removed  by  a  reversal  of 
the  conviction  (or  the  passage  of  time 
since  the  conviction)  or  termination  of 
the  underlying  suspension  or 
disbarment.  An  application  for 
reinstatement  on  any  other  grounds  by 
any  person  suspended  or  disbarred 
under  paragraph  (b)(1)  of  this  section 
may  be  filed  no  sooner  than  one  year 
after  the  suspension  or  disbarment,  and 


thereafter,  a  new  request  for 
reinstatement  may  be  made  no  sooner 
than  one  year  after  the  counsel's  most 
recent  reinstatement  application.  An 
applicant  for  reinstatement  under  this 
provision  may.  in  the  Board  of 
Directors'  sole  discretion,  be  afforded  a 
hearing. 

(c)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
the  Uniform  Rules,  provided  that  in 
proceedings  to  terminate  an  existing  . 
FDIC  suspension  or  disbarment  order, 
the  person  seeking  the  termination  of 
the  order  shall  bear  the  burden  of  going 
forward  with  an  application  and  with 
the  burden  of  proving  the  grounds 
supporting  the  application,  and  that  the 
Board  of  Directors  may.  in  its  sole 
discretion,  direct  that  any  proceeding  to 
terminate  an  existing  suspension  or 
disbarment  by  the  FDIC  be  limited  to 
written  submissions. 


§308.127    [Amended] 

6.  In  §  308.127,  paragraph  (a)  is 
amended  by  adding  a  period  after  "12 
U.S.C.  1818(b)",  and  removing  the 
words  ";  provided  that  the  provisions  of 
the  Uniform  Rules  and  subpart  B  of  the 
Local  Rules  shall  not  apply  to  the 
issuance  of  temporary  cease-and-desist 
orders  pursuant  to  section  8(c)  of  the 
FDIA  (12  U.S.C.  1818(c))". 

§308.132    [Amended] 

7.  In  §  308.132.  the  paragraph  (c)(3) 
heading  and  introductory  text  are 
amended  by  removing  the  words  "Debt 
Collection  Act"  and  adding  the  words 
"Debt  Collection  Improvement  Act". 

§308.145    [Amended] 

8.  The  first  sentence  of  §  308.145  is 
amended  by  removing  "  §  303.9"  and 
adding  in  its  place  "§  303.272." 

§308.148    [Amended] 

9.  In  §  308.148.  paragraph  (b)  is 
amended  by  removing  "§  308.06"  and 
adding  in  its  place  '§  308.6  ".  and 
paragraph  (d)  is  amended  by  removing 
"§  30o.08"  and  adding  in  its  place 
"§308.8  ". 

10.  §  308.151  is  revised  to  read  as 
follows: 

§308.151     Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  notice 
filed  by  a  state  nonmember  bank 
pursuant  to  section  32  of  the  FDIA  (12 
U.S.C.  1831i)and  §303.102  of  this 
chapter  for  the  consent  of  the  FDIC  to 
add  or  replace  an  individual  on  the 
Board  of  Directors,  or  to  employ  any 


Federal  Register    Vol.  64,  No.  220 /Tuesday.  November  16.  1999 /Rules  and  Reoulafinns         62101 


individual  as  a  senior  executive  officer, 
or  change  the  responsibilities  of  any 
individual  to  a  position  of  senior 
executive  officer  where: 

(a)  The  bank  is  not  in  compliance 
with  all  minimum  capital  requirements 
applicable  to  it  as  determined  by  the 
FDIC  on  the  basis  of  such  institution's 
most  recent  report  of  condition  or  report 
of  e.xamination  or  inspection: 

(b)  The  bank  is  in  a  troubled 
c:()ndition  as  defined  in  i?  303.101(c)  of 
this  chapter:  or 

(c)  The  FDIC  determines,  in 
connection  with  the  review  of  a  capital 
restoration  plan  required  under  section 
38(e)(2)  of  the  FDIA  (12  U.S. C. 
18310(e)(2))  or  otherwise,  that  such 
prior  notice  is  appropriate. 

§308.152     [Amended] 

11   In  §  308.1.52,  paragraph  (a)  is 
amended  by  adding  the  word  "is"  after 
the  word  "notice",  and  paragraph  (b)  is 
amended  by  removing  the  word 
"indicated"  and  adding  in  its  place  the 
word  "indicates". 

§308.153    [Amended] 

12.  In  §  308.153,  the  section  heading 
IS  amended  by  removing  "§  303.14"  and 
adding  in  its  place  "§  303.103(c)". 

§308.155     [Amended] 

13  In  §308. 155.  paragraph  (c)(2)  is 
amended  by  removing  "§  308.06"  and 
adding  in  its  place  "§  308.6." 

§308.156    [Amended] 

14.  §  308.15b  is  amended  by  removing 
the  words  "and/or  an  individual"  and 
adding  in  their  place  the  words  "and  a 
person"  and  bv  adding  the  words  "or 
money  laundering"  after  the  word 
"trust", 

§308.157    [Amended] 

15.  In  §308.157.  paragraph  (a)(1)  is 
amended  bv  adding  the  words  "or 
money  laundering"  after  the  word 
"trust". 

16.  §  308.158  is  revised  to  read  as 
follows: 

§308.158    Filing  papers  and  effective  date. 

(a)  Filing  with  the  regional  office. 
Applications  pursuant  to  section  19 
shall  be  filed  by  in  the  appropriate 
regional  office  Unless  a  waiver  has  been 
granted  pursuant  to  paragraph  (c)  of  this 
section,  only  an  insured  depositorv 
institution  may  file  an  application. 
Persons  meeting  the  de  minimis  criteria 
set  forth  in  the  FDIC's  Statement  of 
Policv  on  Section  19  of  the  FDIA  (63  FR 
66177  (1998))  need  not  file  an 
application, 

(b)  Effective  date.  An  application 
pursuant  to  section  19  may  be  made  in 
writing  at  any  time  more  than  one  vear 


after  the  issuance  of  a  decision  denying 
an  application  pursuant  to  section  19. 
The  removal  and/or  prohibition 
pursuant  to  section  19  shall  continue 
until  the  individual  has  been  reinstated 
by  the  Board  of  Directors  or  its  designee 
for  good  cause  shown. 

(c)  Waiver  applications.  If  an 
institution  does  not  fde  an  application 
regarding  an  individual,  the  individual 
may  file  a  request  for  a  waiver  of  the 
institution  filing  requirement  for  section 
19  of  the  FDL-\.  Such  a  waiver 
application  shall  be  filed  with  the 
appropriate  regional  office  and  shall  set 
forth  substantial  good  cause  why  the 
application  should  be  granted.  The 
Director  of  the  Division  of  Supervision 
and,  where  confirmed  in  writing  by  the 
director,  a  deputv  director  or  an 
associate  director  may  grant  or  deny 
applications  requesting  waivers  of  the 
institution  filing  requirement.  The 
authority  delegated  under  this  section 
shall  be  exercised  only  upon  the 
concurrent  certification  of  the  General 
Counsel  or  his  designee  that  the  action 
to  be  taken  is  not  inconsistent  with 
section  19  of  the  FDIA, 

§308.160     [Amended] 

17.  In  §  308,160,  paragraph  (c)(2)  is 
amended  by  removing  "§  308,06"  and 
adding  in  its  place  "§  308.6", 

18.  §  308.161  is  revised  to  read  as 
follows: 

§308.161     Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the  following: 

(a)  Proceedings  to  suspend  an 
institution-affiliated  party  of  an  insured 
state  nonmember  bank,  or  tc  prohibit 
such  party  from  further  participation  in 
the  conduct  of  the  affairs  of  the  bank,  if 
continued  service  or  participation  by 
such  party  poses  a  threat  to  the  interests 
of  the  bank's  depositors  or  threatens  to 
impair  public  confidence  in  the 
depositor}'  institution,  where  the 
individual  is  charged  in  any  state  or 
federal  information,  indictment,  or 
complaint,  with  the  commission  of,  or 
participation  in: 

(1)  A  crime  involving  dishonesty  or 
breach  of  trust  punishable  by 
imprisonment  exceeding  one  year  under 
state  or  federal  law;  or  (2)  A  criminal 
violation  of  section  1956,  1957.  or  1960 
of  Title  18  or  section  5322  or  5324  of 
Title  31. 

(b)  Proceedings  to  remove  from  office 
or  to  prohibit  an  institution-affiliated 
party  from  further  participation  in  the 
conduct  of  the  affairs  of  the  bank 
without  the  consent  of  the  Board  of 
Directors  or  its  designee  where: 

(1)  A  judgment  of  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 


or  other  similar  program  has  been 
entered  against  such  party  in  connection 
with  a  crime  described  in  paragraph 
(a)(1)  of  this  section  that  is  not  subject 
to  further  appellate  review,  if  continued 
service  or  participation  by  such  party 
poses  a  threat  to  the  interests  of  the 
bank's  depositors  or  threatens  to  impair 
public  confidence  in  the  depository 
institution;  or 

(2)  A  judgment  of  conviction  or  an 
agreement  to  enter  a  pre-trial  diversion 
or  other  similar  program  has  been 
entered  against  such  party  in  coimection 
with  a  crime  described  in  paragraph 
(a)(2)  of  this  section. 

19,  In  §  308.162,  paragraph  (a)  is 
revised  to  read  as  follows: 

§308.162     Relevant  considerations. 

(a)(1)  In  proceedings  under  §  308.161 
(a)  and  (b)  for  a  suspension,  removal  or 
prohibition  order,  the  following  shall  be 
considered: 

(i)  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisormient  for  a  term  exceeding  one 
year  under  state  or  federal  law  and 
which  involves  dishonesty  or  breach  of 
trust;  and 

(ii)  Whether  the  alleged  offense  is  a 
criminal  violation  of  section  1956,  1957, 
or  1960  of  Title  18  or  section  5322  or 
5324ofTitle31;and 

(iii)  Whether  continued  service  or 
participation  by  the  institution-affiliated 
party  may  pose  a  threat  to  the  interest 
of  the  banks  depositors,  or  threatens  to 
impair  public  confidence  in  the  bank. 

20.  In  §  308.163,  paragraph  (b)  is 
revised  to  read  as  follows: 

§308  163     Notice  of  suspension  and 
orders  of  removal  or  prohibition. 


(b)  Order  of  removal  or  prohibition. 
(1)  The  Board  of  Directors  or  its 
designee  may  issue  an  order  removing 
or  prohibiting  from  further  participation 
in  the  conduct  of  the  affairs  of  the  bank 
an  institution-affiliated  party,  when  a 
final  judgment  of  conviction  not  subject 
to  further  appellate  review  is  entered 
against  the  individual  for  a  crime 
referred  to  in  §  308.161(a)(1)  and 
continued  service  or  participation  by 
such  party  poses  a  threat  to  the  interests 
of  the  banks  depositors  or  threatens  to 
impair  public  confidence  in  the 
depositor}^  institution. 

(2)  An  order  of  removal  or  prohibition 
shall  be  entered  if  a  judgment  of 
conviction  is  entered  against  the 
individual  for  a  crime  described  in 
§308.161(a)(ii). 
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§308.164     [Amended] 

JJ  In  !).5()8  lfi4.  paragraph  (b)(2)  is 
ciriU'iKied  bv  removing  "§  308.06"  and 
adding  in  its  place  "§  308.6." 

22.  In  §308.170,  paragraphs  (a)  and 
(b)  are  revised  Ui  read  as  follows: 

§308.170    Filing,  content,  and  service  of 
documents. 

(a)  Time  to  file.  An  application  and 
fiiiv  (ithor  pleading  or  document  related 
to  tht^  application  shall  be  filed  with  the 
E.xecutive  ,Secretar\^  within  30  days  after 
service  of  the  final  order  of  the  Board  of 
Directors  in  disposition  of  the 
proceeding  whenever: 

(1)  The  applicant  seeks  an  award 
pursuant  to  5  U.S.C.  504(a)(1)  as  the 
prevailing  party  in  the  adversary 
adjudication  or  in  a  discrete  significant 
substantive  portion  of  the  proceeding:  or 

(2)  The  applicant,  in  an  adversary 
adjudication  .uising  from  an  action  to 
enforce  compliance  with  a  statutory  or 
regulatory  requirement,  asserts  pursuant 
to  5  U.S.C.  504(a)(4)  that  the  demand  by 
the  FDIC  is  substantiallv  in  excess  of  the 
decision  of  the  administrative  law  judge 
and  is  unreasonable  when  compared 
with  such  decision  under  the  facts  and 
iiircumstances  of  the  case. 

(b)  Content  The  application  and 
related  documents  shall  conform  to  the 
requirements  of  §  308.10(b)  and  (c)  of 
the  Uniform  Rules. 
***** 

23.  In  §308.171,  paragraph  (b)  is 
revised  to  read  as  follows: 

§308.171     Responses  to  application. 
***** 

(b)  Replv  to  answer  The  applicant 
may  file  a  replv  with  regard  to  an 
applicatitm  filed  pursuant  to  5  U.S.C. 
504  (a)(1),  if  the  FDIC  has  addressed  in 
its  answer  any  of  the  following  issues: 
that  the  position  of  the  FDIC  was 
substantiallv  justified,  that  the  applicant 
undulv  protracted  the  proceedings,  or 
that  special  cu"c:umstances  make  an 
award  unjust.  The  applicant  may  file  a 
reply  with  regard  to  an  application  filed 
pursuant  to  3  U.S.CL  504  (a)(4),  if  the 
FDIC  has  addressed  in  its  answer  any  of 
the  following  issues:  that  the  applicant 
has  committed  a  willful  violation  of  law 
or  otherwise  ac:ted  in  bad  faith,  that  the 
FDIC's  demand  is  reasonable  when 
compared  to  the  decision  of  the 
administrative  law  judge  or  that  special 
circumstances  make  an  award  unjust. 
The  reply  shall  be  filed  within  15  days 
after  service  of  the  answer.  If  the  reply 
is  based  on  anv  alleged  facts  not  already 
in  the  record  of  the  proceeding,  the 
reply  shall  include  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  308.180. 


24.  In  §308.172.  paragraph  (b)  is 
amended  by  adding  a  new  paragraph 
(b)(3)  to  read  as  follows: 

§  308.1 72     Eligibility  of  applicants. 

***** 

(b)  *  *  * 

(3)  For  purposes  of  an  application 
filed  pursuant  to  5  U.S.C.  504(a)(4).  a 
small  entity  as  defined  in  5  U.S.C.  601. 
***** 

25.  §  308.174  is  revised  to  read  as 
follow,^; 

§  308.1 74    Standards  for  awards. 

(a)  For  applications  filed  pursuant  to 

5  U.S.C.  504(a)(1).  a  prevailing  applicant 
may  receive  an  award  for  fees  and 
expenses  unless  the  position  of  the  FDIC 
during  the  proceeding  was  substantially 
justified  or  special  circumstances  make 
the  award  unjust.  An  award  will  be 
reduced  or  denied  if  the  applicant  has 
unduly  or  unreasonably  protracted  the 
proceedings.  Awards  for  fees  and 
expenses  incurred  before  the  date  on 
which  the  adversary  adjudication  was 
initiated  are  allowable  if  their 
incurrence  was  necessary  to  prepare  for 
the  proceeding. 

(b)  For  applications  filed  pursuant  to 
5  U.S.C.  504(a)(4).  an  applicant  mav 
receive  an  award  unless  the  demand  by 
the  FDIC  was  reasonable  when 
compared  with  the  decision  of  the 
administrative  law  judge,  the  applicant 
has  committed  a  willful  violation  of  law 
or  otherwise  acted  in  bad  faith,  or 
special  circumstances  make  an  award 
unjust. 

§308.175    [Amended] 

26.  In  §  308. 1  ^5,  paragraph  (a)  is 
amended  by  removing  '  $75"  and 
adding  in  its  place  ".$125".  and  by 
adding  at  the  end  of  the  paragraph  the 
following  sentence:  "Fees  and  expenses 
awarded  under  5  U.S.C.  504(a)(4) 
related  to  defending  against  an 
excessive  demand  shall  be  paid  only  as 
a  consequence  of  appropriations  paid  in 
advance". 

27.  In  §  308.176,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  308.1 76     Application  for  awards. 

(a)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  For  applications  filed  pursuant  to 
5  U.S.C.  504(a)(1),  a  showing  that  the 
applicant  has  prevailed,  and  an 
identification  of  each  issue  with  regard 
to  which  the  applicant  believes  that  the 
position  of  the  FDIC  in  the  proceeding 
was  not  substantially  justified: 

(3)  For  applications  filed  pursuant  to 
5  U.S.C.  504(a)(4),  a  showing  that  the 


demand  by  the  FDIC  is  substantially  in 
excess  of  the  decision  of  the 
administrative  law  judge  and  is 
unreasonable  when  compared  with  such 
decision  under  the  facts  and 
circumstances  of  the  case; 

(4)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought; 

(5)  For  applications  filed  pursuant  to 
5  U.S.C.  504(a)(4).  a  statement  of  the 
amount  of  fees  and  expenses  which 
constitute  appropriations  paid  in 
advance; 

(6)  If  the  applicant  is  not  an 
indi\idual,  a  statement  of  the  number  of 
its  employees  on  the  date  the 
proceeding  was  initiated; 

(7)  A  description  of  any  affiliated 
individuals  or  entities,  as  defined  in 
§308. 172(c)(5).  or  a  statement  that  none 
exist; 

(8)  A  declaration  that  the  applicant, 
together  with  any  affiliates,  had  a  net 
worth  not  more  than  the  ceiling 
established  for  it  by  §  308.172(b)  as  of 
the  date  the  proceeding  was  initiated; 

(9)  For  applications  filed  pursuant  to 
5  U.S.C.  504(a)(1).  a  statement  whether 
the  applicant  is  a  small  entity  as  defined 
in  5  U.S.C.  601;  and 

(10)  Any  other  matters  that  the 
applicant  wishes  the  FDIC  to  consider 
in  determining  whether  and  in  what 
amount  an  award  should  be  made. 


§308.179    [Amended] 

28.  §  308. 1 79  is  amended  by  adding 
the  words  "with  a  copy  to  the 
administrative  law  judge"  after  the  word 
"Secretarv'"  and  by  removing  "20  '  and 
in  its  place  adding  "30". 

PART  330— DEPOSIT  INSURANCE 
COVERAGE 

29.  The  Authority  citation  for  part  330 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813(1).  1813(m), 
1817(i),  18i8(q),  18i9(Tenth).  1820(f), 
1821(a).  1822(c). 

30.  In  §  330.9.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  330.9    Joint  ownership  accounts. 

(a)  Separate  insurance  coverage. 
Qualifv'ing  joint  accounts,  whether 
owned  as  joint  tenants  with  the  right  of 
survivorship,  as  tenants  in  common  or 
as  tenants  by  the  entirety,  shall  be 
insured  separately  from  any 
individually  owned  (single  ownership) 
deposit  accounts  maintained  by  the  co- 
owners.  (Example:  If  A  has  a  single 
ownership  account  and  also  is  a  joint 
owner  of  a  qualifying  joint  account,  A's 
interest  in  the  joint  account  would  be 
insured  separately  from  his  or  her 
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interest  in  the  individual  account) 
Qualih'ing  joint  accounts  in  the  names 
nf  both  husband  and  wife  which  are 
comprised  of  community  propertv  funds 
shall  be  added  together  and  insured  up 
to  S200.000.  separately  from  any  funds 
deposited  into  accounts  bearing  their 
individual  names 
***** 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington.  D.C..  this  8th  day  of 
November.  1999. 

Federal  Deposit  Insurance  Corporation. 

Robert  F.  Feldman. 

Executive  Secretary. 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  343 

RIN3064-AC19 

Insured  State  Nonmemt)er  Banks 
Which  Are  Municipal  Securities 
Dealers 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

action:  Final  rule. 


summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  published 
a  notice  of  proposed  rescission  of  a  rule 
in  the  Federal  Register  on  Mav  16. 
1997.  which  proposed  to  rescind  its 
regulation  entitled  "Insured  State 
Nonmember  Banks  Which  ,\re 
Municipal  Securities  Dealers".  The 
regulation  requires  insured  state 
nonmember  banks  which  are  municipal 
securities  dealers  to  file  with  the  FDIC 
certain  information  about  those  persons 
who  are  or  seek  to  be  associated  with 
these  dealers  as  municipal  securities 
principals  or  municipal  securities 
representatives.  The  FDIC  has 
determined  for  a  number  of  reasons,  as 
set  forth  in  the  original  notice  and 
discussed  in  SUPPLEMENTARY 
INFORMATION,  that  the  regulation  is 
unnecessary  and  duplicative,  and 
therefore,  the  FDIC  is  rescinding  it. 

EFFECTIVE  DATE:  The  rescission  of  this 
regulation  will  be  effective  December 
16.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  A.  Mitchell,  Senior  Capital 
Markets  Specialist,  Division  of 
Supervision  (202)  898-3670,  or  Karen  L. 
Main,  Counsel,  Legal  Division  (202) 
898-8838. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Part  343  nf  the  FDIC's  rules  and 
regulations  requires  insured  state 
nonmember  banks  and  certain  of  their 
subsidiaries,  departments  and  divisions 
which  are  municipal  securities  dealers, 
as  defined  in  section  3(a)(30)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(30))  (Exchange  Act),  to  file 
certain  informatmn  with  the  FDIC.  State 
nonmember  banks  must  file  information 
about  persons  who  are  associated  with 
their  subsidiaries,  departments  and 
divisions  as  municipal  securities 
principals  nr  municipal  securities 
representatives.  The  Exchange  Act 
delegates  responsibility  to  the 
Municipal  Securities  Rulemaking  Board 
(MSRB)  to  formulate  rules  regulating  the 
activities  of  municipal  securities 
dealers.  The  FDIC  is  authorized, 
pursuant  to  section  3(a)(34)(A)(iii)  of  the 
Exchange  Act.  to  enforce  compliance 
with  MSRB  rules  by  any  insured  state 
nonmember  bank,  as  well  as  a 
subsidiar>  nr  a  department  or  a  division 
thereof,  which  is  a  municipal  securities 
dealer  (hereafter  referred  to  as  a  state 
nonmember  bank  municipal  securities 
dealer). 

One  nf  the  areas  in  which  the 
Exchange  .\ct  directs  the  MSRB  to 
promulgate  rules  is  the  qualification  of 
persons  associated  with  municipal 
securities  dealers.  Under  paragraph  (b) 
of  MSRB  Rule  G-7.  persons  who  are  or 
seek  to  be  associated  with  municipal 
securities  dealers  as  municipal 
securities  principals  or  municipal 
securities  representatives  must  provide 
certain  background  information  and 
conversely,  the  municipal  securities 
dealers  must  obtain  the  information 
from  such  persons  The  FDIC.  the  Office 
of  the  Comptroller  of  the  ( /iirrencv 
(OCC).  and  the  Board  of  Governors  of 
the  Federal  Reserve  System  (FRB) 
(collectively,  the  Banking  .\gencies) 
developed  Form  MSD-4  to  satisf\'  this 
requirement  The  FDIC  requires  state 
nonmember  bank  municipal  securities 
dealers  to  file  Form  MSD-4  with  the 
FDIC.  12  CFR  343.3(a). 

Under  paragraph  (c)  of  MSRB  Rule  G- 
7,  a  person  who  is  or  seeks  to  be 
associated  with  a  municipal  securities 
dealer  is  required  to  provide  the  dealer 
with  a  statement  correcting  information 
furnished  under  paragraph  (b),  to  the 
extent  that  such  information  becomes 
materially  inaccurate  or  incomplete. 
The  FDIC  requires  state  nonmember 
bank  municipal  securities  dealers  to  file 
with  the  FDIC  copies  of  MSRB  Rub  G- 
7  paragraph  (c)  statements  and  Form 
MSD-5S.  Form  MSD-.t.  also  developed 
by  the  Banking  Agencies,  is  a 
notification  by  a  municipal  securities 


dealer  that  a  municipal  securities 
principal  or  a  municipal  securities 
representative  has  terminated 
association  with  the  dealer  and  the 
reasons  for  such  termination,  12  CFR 
343.3  (b)  and  (c). 

Paragraphs  (e)  and  (f)  of  the  MSRB 
Rule  G-7  contain  record  retention 
requirements.  The  FDIC  has  imposed 
substantially  the  same  requirements  on 
state  nonmember  bank  municipal 
securities  dealers.  12  CFR  343.3(d). 

Paragraph  (g)  of  the  MSRBs  Rule  G- 
7  requires  every  bank  municipal 
securities  dealer  to  file  with  the 
appropriate  regulatory  agency  for  such 
bank  dealer  the  information  prescribed 
by  the  MSRB's  Rule  G-7.  as  the 
appropriate  regulatory  agency  shall 
require  by  rule  or  regulation.  As  noted 
above,  the  FDIC  requires  that  each  state 
nonmember  bank  municipal  securities 
dealer  file  Form  MSEM,  MSRB  Rule  G- 
7  paragraph  (c)  statement,  and  Form 
MSD-5  with  the  FDIC  for  each  person 
associated  with  the  dealer  as  a 
municipal  securities  principal  or 
municipal  securities  representative, 

n.  Basis  for  Rescission  of  Part  343 

The  reasons  supporting  the  rescission 
of  part  343  of  the  FDIC's  rules  and 
regulations  were  thoroughly  discussed 
in  the  original  proposal  to  rescind.  (62 
FR  26994,  May  16.  1997).  A  summary  of 
the  most  compelling  justifications  are 
provided  below. 

A.  MSRBs  Rule  G-7  Requires  the 
Provision  of  Much  of  the  Same 
Information  as  §  343.3 

The  requirements  of  §  343.3  are 
largely  duplicative  of  those 
requirements  in  MSRB  Rule  G-7. 
Therefore,  there  is  no  need  to  retain 
these  redundant  requirements  in  part 
343  of  the  FDIC's  rules  and  regulations. 
Paragraph  (b)  of  the  MSRBs  Rule  G-7 
requires  bank  municipal  securities 
dealers  to  obtain  certain  information 
from  persons  who  are  or  seek  to  be 
associated  with  them  as  municipal 
securities  principals  or  municipal 
securities  representatives.  Paragraph  (c) 
requires  filing  of  statements  to  correct 
materially  inaccurate  or  incomplete 
information.  MSRB's  Rule  G-7 
paragraphs  (e)  and  (f)  provide 
recordkeeping  requirements,  including 
that  the  information  required  in 
paragraphs  (b)  and  (c)  be  maintained  for 
three  years  after  the  associated  person's 
employment  with  the  municipjd 
securities  dealer  or  broker  has 
terminated. 

In  order  to  implement  MSRB  Rule  G- 
7.  the  FDIC  will  continue  to  provide  the 
Forms  MSD-4  and  MSD-5  to  state 
noimiember  bank  municipal  securities 
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dealers.  These  forms  will  be  reviewed 
by  th(>  FDIC  during  the  regular 
examination  process.  Section  15B{c)(5) 
of  the  Exchange  Act  authorizes  the  FDIC 
to  enforce  MSRB  regulations  in 
accordance  with  section  8  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1818). 

B  Thf  S'umber  of  Covered  Entities  is 
Dfclming 

The  FDIC  has  noted  a  steady  decline 
in  the  number  of  state  nonmember  bank 
municipal  securities  dealers  over  the 
last  several  years.  Withdrawal  of  several 
banks  previously  registered  as  bank 
municipal  securities  dealers,  as  well  as 
the  consolidation  of  the  industry,  has 
caused  the  number  of  state  nonmember 
bank  municipal  securities  dealers  to 
decline  to  12.  In  the  interests  of 
efficiency  and  reducing  duplicative 
requirements  for  this  very  small  number 
of  covered  entities,  the  FDIC  is 
rescinding  its  part  343  and  relying  on 
MSRB  Rule  G-7. 

C.  Implementing  Regulations  Are  Not 
Required  by  the  Exchange  Act 

Section  23(aKl )  of  the  Exchange  Act 
states  that  the  FDIC  shall  have  power 
"to  make  such  rules  or  regulations  as 
mav  be  necessary  or  appropriate  to 
implement  the  provisions  of  this  title  for 
which  (it  is]  responsible"  Although 
section  15B(b)(2)(A)  of  the  E.xchange  Act 
requires  the  MSRB  to  promulgate 
regulations  addressing  the  qualification 
of  persons  who  are  or  seek  to  be 
associated  with  bank  municipal 
securities  dealers,  there  is  no 
corresponding  statutory  requirement 
imposed  upon  the  Banking  Agencies, 
including  the  FDIC.  Therefore,  the  FDIC 
may  exercise  its  discretion  to  determine 
whether  it  is  necessar\'  or  appropriate  to 
adopt  regulations  such  as  part  343  or,  in 
this  case,  to  decide  that  such  a 
regulation  is  no  longer  necessary  or 
appropriate. 

D.  Maintenance  of  Uniformity  Among 
Banking  Agencies 

The  FDIC  undertook  the  review  of 
part  343  of  its  rules  and  regulations  as 
part  of  a  systematic  review  of  its 
regulations  and  written  policies 
mandated  bv  section  303(a)  of  the  Riegle 
Communitv  Development  and 
Regulatorv  Improvement  Act  of  1994 
(CDRI)  (12  use.  4803(a)).  Section 
303(a)  of  (]DR1  requires  each  of  the 
Banking  Agencies  to  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements  from  its 
regulations  and  written  policies.  The 
FDIC  has  determined  that  part  343  is 
duplicative  of  manv  of  the  requirements 
oftheMSRBsRuleG-7. 


Section  303(a)(2)  of  CDRI  requires  the 
FDIC  to  work  jointly  with  the  other 
federal  banking  agencies  to  make 
uniform  all  regulations  "*   *   * 
implementing  common  statutory  or 
supervisory  policies".  The  Banking 
Agencies  will  continue  to  take  a 
uniform  approach  to  this  substantive 
legal  area,  although  the  means  of 
reaching  that  end  is  not  uniform.  The 
FRB  has  rescinded  its  regulation.  12 
CFR  208.8(j)  (63  FR  37629,  (uly  13, 
1998);  however,  it  intends  that  the 
applicable  state  member  banks  which 
are  municipal  securities  dealers  will 
continue  to  file  the  requisite  reports  and 
maintain  the  applicable  records.  (62  FR 
15272,  15278,  March  31,  1997).  The 
OCC  streamlined  its  regulation,  12  CFR 
part  10,  by  cross-referencing  the 
relevant  MSRB  rules  and  deleting 
certain  redundant  provisions  (63  FR 
29092.  May  28.  1998)  Therefore,  the 
Banking  Agenaies  have  succeeded  in 
moving  toward  the  objective  stated  in 
section  303(a)(2)  of  CDRI  as  well  as 
accomplishing  the  overall  goal  of 
eliminating  duplicative  and 
unnecessary  regulations. 

III.  Comments  Received 

The  FDIC  published  its  notice  of 
proposed  rescission  in  the  Federal 
Register  on  May  16,  1997  (62  FR  26994). 
and  accepted  comments  through  July 
15,  1997.  No  comments  were  received 
on  the  proposal. 

rV.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
the  FDIC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (0MB)  control 
number.  The  collection  of  information 
requirements  contained  in  part  343 
(Form  MSD-4.  the  MSRB  Rule  G-7(c) 
statement  and  Form  MSD-5)  have  been 
approved  by  OMB  under  control 
number  3064—0022  which  expires 
August  31.  2002.  The  rescission  of  part 
343  will  not  alter  this  collection.  The 
requirement  under  the  MSRB's  Rule  G— 
7  that  bank  municipal  securities  dealers 
collect  the  prescribed  information  from 
the  persons  who  are  or  seek  to  be 
associated  with  them  as  municipal 
securities  principals  or  municipal 
securities  representatives  still  remains 
in  effect. 

V.  Regulatory  Flexibility  Act 

Under  section  b05(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  the  regulatorv  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  (5  U.S.C,  604)  is 


not  required  if  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  agency  publishes  such  certification 
and  a  statement  providing  the  factual 
basis  for -such  certification  in  the 
Federal  Register  along  with  the  final 
rule. 

The  FDIC  estimates  that,  currently, 
there  are  12  state  nonmember  bank 
municipal  securities  dealers  under  its 
jurisdiction,  none  of  which  have  Si 00 
million  or  less  in  assets.  The  rescission 
of  part  343  would  result  in  the 
elimination  of  duplicative  and 
unnecessary  informational  requirements 
found  in  the  FDIC's  regulation  and 
allow  the  covered  entities  to  refer  to  the 
MSRB's  Rule  G— 7  requirements  instead. 
Basically,  the  state  nonmember  bank's 
reporting  and  recordkeeping  obligations 
will  remain  the  same.  Thus,  the  FDIC 
Board  of  Directors  hereby  certifies  that 
the  rescission  of  part  343  of  its  rules  and 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  RFA.  Therefore,  the 
provisions  of  the  RFA  regarding  a  final 
regulaiorv'  flexibility  analysis  (Id.  At 
604)  do  not  apply  here. 

VI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
"major  rule"  within  the  meaning  of  the 
relevant  sections  of  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  801.  et  seq.  As 
required  by  SBREFA,  the  FDIC  will  file 
the  appropriate  reports  with  Congress 
and  the  General  Accounting  Office  so 
that  the  rescission  of  part  343  can  be 
reviewed. 

VH.  Assessment  of  Imrict  of  Federal 
Regulation  on  Families 

The  FDIC  has  determined  that  the 
rescission  of  this  rule  will  not  affect 
family  well-being  within  the  meaning  of 
section  654  of  the  Treasury*  and  General 
Government  Appropriations  Act.  1999, 
Public  Law  105-277,  112  Stat.  2681 
(1998). 

List  of  Subjects  inl2  CFR  Part  343 

Banks,  banking,  Reporting  and 
recordkeeping  requirements.  Securities. 

Under  the  authority  of  12  U.S.C. 
1819(a)  (Tenth),  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  hereby  removes  part  343  of 
title  12  of  the  Code  of  Federal 
Regulations. 


PART  343— 
RESERVED] 

1.  Part  343 
By  Order  of 
Dated  at  Wa 
November,  19 
Federal  Depo.s 
Robert  E.  Feld 
Executive  Sect 
(FR  Doc.  99-2 
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rescission 


PART  343— [REMOVED  AND 
RESERVED] 

1.  Part  343  is  remaved  and  reserved. 
By  Order  of  the  Board  of  Directors. 
i.iled  at  Washington.  D.C.  this  8th  day  of 
\u\  ember.  1999. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

lixt'cutivc  St:cn:tary'. 

IFR  Doc.  99-29853  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  99-SW-55-AD;  Amendment 
3&-11419:  AD  99-23-23] 

RIN2120-AA54 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  412. 
412EP  and  412CF  Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directi\'e  (AD) 
applicable  to  Bell  Helicopter  Textron. 
Inc.  (BHTI)  Model  412.  412EP,  and 
412CF  helicopters.  This  action  requires 
inspecting  and  measuring  the  thickness 
of  certain  main  rotor  yoke  assemblies. 
This  AD  also  requires  adding  500  hours 
time-in-service  fTIS)  to  the  total  time  for 
main  rotor  yoke  assemblies  that  measure 
below  0.478-inch  thickness  and  noting 
the  measurement  and  added  TIS  on  the 
component  history  card  or  equivalent 
record.  This  amendment  is  prompted  bv 
a  report  of  an  emergency  landing  du^  to 
severe  main  rotor  vibration  on  a  BHTI 
Model  412  helicopter.  Subsequent 
fatigue  analysis  indicates  that  the  main 
rotor  yoke  assembly  (yoke)  does  not 
have  the  anticipated  service  life  when 
manufactured  below  0.4  78-inch 
thickness.  The  actions  specified  in  this 
AD  are  intended  to  prevent  a  fatigue 
failure  of  the  yoke,  loss  of  a  main  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  December  1.  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
1.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuarv  18,  2000. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No,  99-SW-55- 
AD,  2601  Meacham  Blvd,,  Room  663, 
Fort  Worth,  Texas  76137, 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron.  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101,  telephone 
(817)  280-3391,  fax  (817)  280-6466. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas 
76137:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mu.hdel  kuiuuT.  F.\.\.  Rotorcraft 
Directorate,  Rotorcraft  Certification 
Office,  2601  Meacham  Blvd.,  Fort 
Worth.  Texas  76137.  telephone  (817) 
222-.544~.  fax  (8Tl  222-5783. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  applicable 
to  BHTI  Model  412.  412EP,  and  412CF 
helicopters.  This  action  requires 
inspecting  and  measuring  each  yoke, 
part  number  (P/N)  412-010-101-123  or 
-127,  installed  on  Model  412  and  412EP 
helicopters,  serial  numbers  (S/N)  33001 
through  33213,  34001  through  34036, 
and  36001  through  36204:  and  on  Model 
412CF  helicopters,  S/N  46400  through 
46499.  If  a  yoke  measures  less  than 
0.478-inch  thickness,  this  AD  requires 
adding  500  hours  TIS  to  the  total  time 
for  the  component  and  noting  the 
measurement  and  the  increase  in  hours 
TIS  on  the  component  historv'  card  or 
equivalent  record.  This  amendment  is 
prompted  by  a  report  of  an  emergency 
landing  due  to  severe  main  rotor 
vibration  on  a  BHTI  Model  412 
helicopter.  Subsequent  fatigue  analysis 
indicates  that  a  yoke  does  not  have  the 
anticipated  ser\ice  life  when 
manufactured  to  less  than  a  0.478-inch 
thickness.  This  condition,  if  not 
corrected  could  result  in  a  fatigue 
failure  of  the  yoke,  loss  of  a  main  rotor 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

The  FAA  has  reviewed  BHTI  Service 
Bulletins  412-98-93  and  412CF-98-5, 
both  dated  March  2,  1998  (ASB).  which 
describe  procedures  for  inspecting  and 
measuring  certain  yokes  and  imposing  a 
flight-hour  penalty  of  500  hours  TIS  for 
vokes  measuring  less  than  0  478-inch 
thickness. 

Since  an  unsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  BHTI  Model  412, 
412EP.  and  412CF  helicopters  of  the 
same  type  design,  this  AD  is  being 


issued  to  prevent  a  fatigue  failure  of  a 
yoke,  loss  of  a  main  rotor  blade,  and 
subsequent  loss  of  control  of  the 
helicopter.  This  AD  requires  inspecting 
and  measuring  each  yoke,  P/N  412-010- 
101-123  and  -127,  for  thickness.  The 
AD  also  requires  noting  on  the 
component  histon.'  card  or  equivalent 
record  the  thickness  measurement  and 
adding  500  hours  TIS  to  the  total  time 
of  any  yoke  that  measures  under  0,478- 
inch  thickness.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  applicable  ASB  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  to  prevent  a  fatigue  failure  of 
the  yoke,  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  149 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  to  accomplish  the  measurement  of 
the  yoke  thickness  and  to  annotate  the 
histon.'  card  or  equivalent  component 
record,  and  that  the  average  labor  rate  is 
S60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S71.520. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator}.',  economic, 
environmental,  and  energ>'  aspects  of 
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the  rule  that  might  suggest  a  need  to 
modifv  the  nile.  All  comments 
submitt(!(l  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Cnmmonters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-SW-55."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatorv  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  FebrudP,-  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  it  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  Im  ation  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv.  Incorporation  by  reference, 
Safetv 

Adoption  of  the  .\mendment 

Accordinglv.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701, 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  99-23-23  Bell  Helicopter  Textron.  Inc. 
Amendment  39-11419.  Docket  No.  99- 
SW-55-AD. 

ApplicabUity:  Model  412  or  412EP 
helicopters,  serial  numbers  (S/N)  33001 
through  33213,  34001  through  34036.  and 
36001  through  36204,  or  Model  412CF 
helicopter,  S/N  46400  through  46499,  with 
main  rotor  yoke  assembly  (yoke),  part 
number  412-010-101-123  or  -127,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified. 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  10  hours 
time-in-service  (TIS)  for  a  voke  with  4.500  or 
more  hours  TIS  or  required  within  90  days 
for  a  yoke  with  less  than  4, .500  hours  TIS  but 
prior  to  the  accumulation  of  4,500  hours  TIS, 
unless  accomplished  previously. 

To  prevent  a  fatigue  failure  of  a  yoke,  loss 
of  a  main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Inspect  and  measure  each  yoke  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  1  through  fi,  of  Bell 
Helicopter  Textron,  Inc.  (BHTI),  Alert  Service 
Bulletin  (ASB)  412-98-93,  applicable  to  the 
Model  412  and  412EP  helicopters,  or  BHTI 
ASB  412CF-98-5,  applicable  to  the  Model 
412CF  helicopters,  both  dated  March  2,  1998. 
If  any  measurement  for  a  yoke  is  less  than 
0.478-inch  thickness,  add  500  hours  to  the 
TIS  indicated  on  the  component  history  card 
or  equivalent  record. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  nf  safety  may  be 
used  if  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  FAA,  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenemce  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 


location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  Bell  Helicopter  Textron.  Inc. 
Alert  Service  Bulletins  412-98-93  or  412CF- 
98-5.  both  dated  March  2.  1998.  as 
applicable.  This  incorportion  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron.  Inc.,  P.O.  Box 
482.  Fort  Worth,  Texas  76101.  telephone 
(817)  280-3,^91,  fax  (817)  2H0-6466.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas;  nr  at  the  Office  of  the  Federal  Register, 
800  .North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
December  1,  1999. 

Issued  in  Fort  Worth.  Texas,  on  November 
4,  1999. 

Henry  A.  Armstrong, 
Managpr.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc  99-29612  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-SW-78-AD;  Amendment 
39-11413;  AD  99-23-17] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS  332C,  L,  and  LI 
Helicopters 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  Model 
AS  332C,  L,  and  Ll  helicopters,  that 
requires  a  one-time  inspection  of  the 
length  of  the  main  gearbox  epicyclic 
module  upper  casing  bearing 
attachment  bolts  (attachment  bolts),  and 
if  they  exceed  a  certain  length,  replacing 
the  epicyclic  module  to  preclude  a 
potential  interference  between  the 
attachment  bolts  and  the  2nd  stage 
planet  gear  cage  web.  This  amendment 
is  prompted  by  a  report  of  interference 
between  the  attachment  bolts  and  the 
second  stage  planet  gear  cage  web  of  the 
epicyclic  module  in  the  main  gearbox. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
second  stage  planet  gear  of  the  main 
gearbox,  loss  of  main  rotor  drive  and 
subsequent  loss  of  control  of  the 
helicopter. 
DATES:  Effective  December  21,  1999. 
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I  of  this  AD 


effective  on 


n  November 


lendment 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2  701  Forum  Drive,  Grand  Prairie.  Texas 
7.5053-4005.  telephone  (972)  641-3460. 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel.  Southwest 
Region.  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N\V.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shep  Blackman.  .Aerospace  Engineer. 
FAA.  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137.  telephone 
(817)  222-5296,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  nt  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Eurocopter  France 
Model  .AS  332C.  L.  and  Ll  helicopters 
was  published  in  the  Federal  Register 
on  August  23.  1999  (64  FR  45929).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  length  of  the 
attachment  bolts,  and  if  any  exceed 
53mm  in  length,  replacing  the  epicvclic 
module. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  F.AA's  determination  of 
the  cost  to  the  public.  The  FA.A  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  two 
nonsubstantive  changes  that  have  been 
made  to  paragraph  (c)  and  Note  2  of  the 
.•\D.  In  paragraph  (c).  the  NTRM 
incorrectly  states  that  alternative 
methods  of  compliance  (AMOC)  or 
adjustments  of  the  compliance  time  may 
be  approved  by  the  "Manager.  Rotorcraft 
Standards  Staff.  Rotorcraft  Directorate  ' 
This  is  incorrect  and  has  been  changed 
to  state  that  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  is 
responsible  for  approving  anv  .AMOC  or 
adjustment  of  the  compliance  time.  Note 
2  of  the  NPRM  states  that  information 
concerning  the  existence  of  approved 
AMOC  may  be  obtained  from  the 
"Rotorcraft  Standards  Staff:"  this  is  also 
incorrect  and  has  been  changed  to  state 
that  information  may  be  obtained  from 
the  "Regulations  Group."  The  F.AA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  anv  operator  nor  increase  the  scope 

of  the  AD. 

The  FAA  estimates  that  1  helicopter 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  S60  per  work  hour. 
Required  parts  will  cost  approximately 
S365.235  to  replace  the  epicvclic 
module,  if  necessar>'.  The  cost  of  the 
attachment  bolts  is  Sll.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
S491 ,  assuming  the  bolts  are  the  correct 
length  and  the  epicvclic  module  does 
not  have  to  be  replaced. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif>'  that  this  action  (1)  is  not  a 
"significant  regulator^'  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tTdiisportation.  .Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

-Adoption  of  the  Amendment 

.Ac:c;ordmgly.  pursuant  to  the 
authority  delegated  to  me  by  the 
-Administrator,  the  Federal  Aviation 
.Administration  amends  part  39  of  the 
Federal  -Aviation  Regulations  (14  CFR 
part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pairt  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

AD  99-23-17  Eurocopter  France: 

Amendment  39-1141.3.  Docket  No.  98- 
SW-78-AD. 

Applicability:  Model  AS  332C,  L,  and  Ll 
helicopters,  with  epicvclic  modules,  part 
number  332A32-2007-00  or  -01,  with  serial 
numbers  with  the  prefix  of  "M",  from  100 
through  689  or  3000  through  3048,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD, 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in 
paragraph  DD  of  Eurocopter  Service  Bulletin 
No.  01.41,  dated  November  1995  (95-11) 
(SB),  unless  accomplished  previously. 

To  prevent  failure  of  the  second  stage 
planet  gear  of  the  main  gearbox,  loss  of  main 
rotor  drive  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following; 

(a)  Inspect  each  main  gearbox  epicyclic 
module  upper  casing  bearing  attachment  bolt 
(attachment  bolt)  in  accordance  with 
paragraph  CC  of  the  SB. 

(b)  If  any  attachment  bolt  length  is  greater 
than  53mm  (2.086  inches),  remove  the 
epicyclic  module  and  replace  the  epicyclic 
module  with  an  airworthy  epicyclic  module 
before  further  flight, 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager,  Regulations  Group. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Regulations  Group. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

(e)  The  compliance  and  inspection  shall  be 
done  in  accordance  with  paragraphs  CC  and 
DD  of  Eurocopter  Service  Bulletin  No.  01.41. 
dated  November  1995  (95-11).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
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I-orum  Drive.  Grand  Prairie,  Texas  75053- 
4003,  telephone  (972)  641-.3460,  fax4972) 
B41-3527.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  21,  1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  9.3-131-051(B)Rl,  dated  January 
18,  1998. 

Issued  in  Fort  Worth,  Texas,  on  November 
2,  1999. 

Henry  A.  .-Vrmstrong, 
\fanager.  Hotorc raft  Directorate.  Aircraft 
Certification  Service. 
[FR  Doc.  99-29611  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-1 9-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-15-AD;  Amendment 
39-11415:  AD  99-23-19] 

RIN2120-AA64 

Airworthiness  Directives;  Learjet 
Model  31,  31  A,  35,  35A,  and  60 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  Model  31, 
3lA,  35,  35A,  and  60  airplanes,  that 
requires  a  visual  inspection  of  the 
spoiler  actuators  to  determine  the  serial 
number  of  the  spoiler  actuators;  and 
replacement  of  the  spoilpr  actuators 
with  new  actuators,  if  necessar\'.  This 
amendment  is  prompted  bv  failure  of  a 
spoiler  actuator  piston  rod  during  the 
first  production  flight  of  a  Model  60 
airplane  due  to  an  incomplete  heat 
treatment  process.  The  actions  specified 
bv  this  AD  are  intended  to  prevent 
failure  of  the  spoiler  actuator,  which 
could  result  in  the  spoiler  panel  floating 
and  inducing  an  uncommanded  roll  of 
the  airplane 

DATES:  Effective  December  21,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Learjet,  Inc..  One  Learjet  Way, 
Wichita.  Kansas  67209-2942.  This 


information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington:  or  at  the  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Shane  Bertish.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
116W,  FAA,  Small  .Airplane  Directorate, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas 
67209:  telephone  (316)  946-4156;  fa.x 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Learjet 
Model  31,  31A,  35.  35A,  and  60 
airplanes  was  published  in  the  Federal 
Register  on  August  30.  1999  (64  FR 
47148).  That  action  proposed  to  require 
a  visual  inspection  of  the  spoiler 
actuators  to  determine  the  serial  number 
of  the  spoiler  actuators;  and 
replacement  of  the  spoiler  actuators 
with  new  actuators,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  45  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  37 
airplanes  of  U.S.  registrv'  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  inspection,  and  that 
the  average  labor  rate  is  S60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,220,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

:  Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C,  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

99-23-19  Learjet,  Inc.:  .Xmendment  39- 
11415.  Docket  99-NM-l.i-.A.D. 

Applicabilitv.Wodel  31  and  31A  airplanes, 
sprial  numbers  31-033.  31-IO.t,  31-114,  31- 
126,  and  31-1.tO  through  31-161  inrlusive. 
Model  35  and  35.^  airplanes,  serial  numbers 
3.5-065.  35-242.  35-300.  35-323,  35-447, 
3.5-622.  and  35-670;  and  Model  60  airplanes, 
serial  numbers  60-029.  60-050,  60-120 
through  60-139  inclusive;  certificated  in  anv 
category-. 

Note  1:  This  .AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
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subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  spoiler  actuator, 
which  could  result  in  the  spoiler  panel 
floating  and  inducing  an  uncommanded  roll 
of  the  airplane,  accomplish  the  following: 

Inspection  and  Replacement 

(aj  Within  1.50  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  visual 
inspection  to  determine  the  serial  number  of 
the  spoiler  actuators,  in  accordance  with 
Learjet  Service  Bulletins  SB  31-27-19.  dated 
December  14.  1998  (for  Model  31  and  31A 
airplanes):  SB  35-27-36.  dated  December  14. 
1998  (for  Model  3.5  and  35A  airplanes);  or  SB 
60-27-21.  dated  December  14,  1998  (for 
Model  60  airplanes):  as  applicable. 

(1)  If  the  serial  number  is  not  listed  in  the 
applicable  service  bulletin,  no  further  action 
is  required  by  this  AD. 

(2)  If  the  serial  number  is  listed  in  the 
applicable  service  bulletin,  prior  to  further 
flight,  replace  the  spoiler  actuators  with  new 
actuators  in  accordance  with  the 
Accomplishment  Instructions  of  the 
applirabjp  spr\'irp  bulletin. 

.'Viternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 

adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  .'\irplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  thf  Wichita  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  1  he  actions  shall  be  done  in  accordance 
with  Learjet  Service  Bulletin  SB  31-27-19, 
dated  December  14.  1998.  Learjet  Service 
Bulletin  SB  35-27-36.  dated  December  14, 
1998.  or  Learjet  Service  Bulletin  SB  60-27- 
21,  dated  December  14.  1998.  as  applicable. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Gopies  may  be  obtained 


from  Learjet,  Inc.,  One  Learjet  Way,  Wichita, 
Kansas  67209-2942.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Small  Airplane 
Directorate.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
December  21,  1999. 

Issued  in  Renton,  Washington,  on  October 
28,  1999. 

D.L.  Rlggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Dot .  99-29470  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

RIN2120-AA64 

[Docket  No.  99-NM-101-AD:  Amendment 
39-11417:  AD  99-23-21] 

Airworthiness  Directives:  Boeing 
Model  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
series  airplanes,  that  requires  a 
modification  of  the  reverse  thrust  lever 
assemblies  and  replacement  of  the 
spring  bumper  assemblies  of  the  thrust 
reverser  sleeves  with  new  assemblies. 
This  amendment  is  prompted  by  an 
FA.A  re\ie\v  of  the  tlirust  reverser 
system  on  all  transport  category 
airplanes  including  the  Boeing  Model 
757  series  airplane.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  operation  with  an  energized 
sync  lock  or  malfunctioning  sleeve 
locking  devices,  which  could  result  in 
the  deployment  of  a  thrust  reverser  in 
flight  and  subsequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  December  21,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
21.  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  .3707.  Seattle, 
Washington  98124-2207.  This 


information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW    .ji'.  "nn  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathrine  Rask,  Aerospace  Engineer, 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-1547; 
fax  (425) 227-1181 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  series  airplanes  was 
published  in  the  Federal  Register  on 
August  23.  1999  (64  FR  45927).  That 
action  proposed  to  require  a 
modification  of  the  reverse  thrust  lever 
assemblies  and  replacement  of  the 
spring  bumper  assemblies  of  the  thrust 
reverser  sleeves  with  new  assemblies. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  308 
airplanes  of  the  affected  design  in  the 
worldwide  fleet. 

The  FAA  estimates  that  the 
modification  of  the  reverse  thrust  lever 
assemblies  will  be  required  to  be 
accomplished  on  169  U.S.  registered 
airplanes.  It  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  modification  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$29  per  airplane.  Based  on  these  figures, 
the  cost  impact  of  this  required 
modification  on  U.S.  operators  is 
estimated  to  be  $86,021.  or  $509  per 
airplane. 

The  FAA  estimates  that  the 
replacement  of  the  spring  bumper 
assemblies  will  be  required  to  be 
accomplished  on  92  U.S.  registered 
airplanes.  It  will  take  approximately  10 
work  hours  per  airplane  to  accomplish 
the  required  replacement  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
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$5.17H  fu'i  .urplaii''  Based  on  these 
figurt's.  tht'  cost  impact  of  this  required 
replacement  on  U.S.  operators  is 
estimated  to  be  $531,576.  or  $5,778  per 

.iirplane 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
th.it  nil  operator  would  accomplish 
thosp  ,i(  tions  in  the  future  if  this  AD 
vvcrr  nut  adnpted. 

Regulatory  Impa(  t 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  P^xocutive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  ,1  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pnlicips  and  Procedures  (44 
PR  11034!  Februarv  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilitv  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  mav  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authoritv  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-21     Boeing:  Amendment  39-11417. 
Docket  99-NM-lOl-AD. 

Applicability:  Model  757  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  757-76- 
0009.  Revision  1,  dated  December  3,  1998,  or 
Boeing  Service  Bulletin  757-78-0012,  dated 
August  31,  1989;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  operation  with  an  energized 
sync  lock  or  malfunctioning  sleeve  locking 
devices,  which  could  result  in  deployment  of 
a  thrust  reverser  in  flight  and  subsequent 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-76-0009,  Revision  1.  dated 
December  3.  1998:  Within  2  years  after  the 
effective  date  of  the  AD.  replace  the  reverse 
thrust  switches  and  actuators  with  improved 
switches  and  actuators,  and  modify  the 
reverse  lever  links  and  thrust  control  levers 
in  accordance  with  the  service  bulletin. 

Note  2:  Modifications  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  757-76-0009. 
dated  November  8.  1990,  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

(b)  For  airplanes  listed  in  Boeing  Service 
Bulletin  757-78-0012.  dated  August  31, 
1989:  Within  2  years  after  the  effective  date 
of  the  AD.  replace  the  spring  bumper 
assemblies  of  the  thrust  reverser  sleeve  with 
improved  assemblies  in  accordance  with  the 
service  bulletin. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  co.Timents  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 


Special  Flight  Permits 

(d)  Special  llight  permits  may  be  issued  in 
accordance  with  §s?  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  757-76-0009, 
Revision  1,  dated  December  3,  1998.  or 
Boeing  Service  Bulletin  757-78-0012,  dated 
August  31.  1989.  as  applicable.  This 
incorporation  by  referenc  i-  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  .Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
December  21,  1999. 

Issued  in  Renton.  Washington,  on 
November  4.  TH)9. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Dirfctorate.  Aircraft  Certification  Service. 
IFR  Dot .  99-29471  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  99N-01 88] 

Progestational  Drug  Products  for 
Human  Use;  Requirements  for 
Labeling  Directed  to  the  Patient 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  its 
regulation  requiring  patient  labeling  for 
progestational  drug  products.  Patient 
labeling  had  been  required  to  inform 
patients  of  an  increased  risk  of  birth 
defects  reported  to  be  associated  with 
the  use  of  these  drugs  during  the  first  4 
months  of  pregnancy.  FDA  concluded 
that,  based  on  a  review  of  the  scientific 
data,  such  labeling  for  all  progestogens 
is  not  warranted.  In  addition,  the 
diversity  of  drugs  that  can  be  described 
as  progestational  and  the  diversity  of 
conditions  these  drugs  may  be  used  to 
treat  make  it  inappropriate  to  consider 
these  drugs  a  single  class  for  labeling 
purposes.  This  action  is  intended  to 
provide  consumers  with  more 
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linistration, 


appropriate  labeling  for  certain  drug 

products. 

EFFECTIVE  DATE:  November  16,  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianp  \'  Moore.  Center  for  Drug 
Evaluation  and  Research  (HFD-580), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  RockvUle.  MD  20857, 
301-827-42fi0 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  1970's.  there  were  several 

reports  suggesting  "an  association 
between  intrauterine  exposure  to  sex 
hormone  treatment  and  congenital 
anomalies,  including  congenital  heart 
defects  and  limb  reduction  defects"  (42 
FR  ,37646.  luly  22,  1977).  Based  on  these 
reports,  FDA  published  a  proposed  rule 
to  require  patient  labeling  for 
progestational  drug  products  (42  FR 
37643,  luly  22,  1977),  The  category 
"progestational  drug  products  ' 
included  natural  progesterone  and  all 
synthetic  progestins.  The  regulation  was 
finalized  on  October  13.  1978  (43  FR 
47178).  and  was  codified  at  §  310.516 
(21  CFR  310.516).  It  required  that 
progestational  drug  products  be 
dispensed  with  a  patient  package  insert 
containing  a  "brief  discussion  of  the 
nature  of  the  risks  of  birth  defects 
resulting  from  the  use  of  these  drugs 
during  the  first  4  months  of  pregnancv" 
(§  310.516(b)(4)).  The  regulation  applied 
to  any  drug  product  that  contains  a 
progestogen,  with  the  exceptions  of 
contraceptives  and  oral  dosage  forms 
labeled  solely  for  the  treatment  of 
advanced  cancer'  (310.516{e][4jJ. 

II.  The  Final  Rule 

In  the  Federal  Register  of  April  13. 
1999  (64  FR  17985).  FDA  published  a 
proposed  rule  to  revoke  its  regulation 
requiring  patient  labeling  for 
progestational  drug  products.  FDA 
concluded  that,  based  on  a  review  of  the 
scientific  data,  such  labeling  for  all 
progestogens  is  not  warranted.  In 
addition,  the  diversity  of  drugs  that  can 
be  described  as  progestational  and  the 
diversity  of  conditions  these  drugs  mav 
be  used  to  treat  make  if  mappropriate  to 
consider  these  drugs  a  single  class  for 
labeling  purposes.  For  more  detailed 
descriptions  of  the  scientific  basis  for 
revoking  the  rule  and  the  history  of  the 
rule's  adoption,  see  the  proposed  rule 
(64  FR  17985). 

FDA  received  only  three  comments  on 
the  proposed  rule,  two  from  university 


'  The  original  regulation  exempted 
contraceptives,  which  were  required  to  comply 
with  the  labeling  requirements  of  21  CFR  310.501. 
In  1981.  the  regulation  was  amended  to  exempt 
afi\  anceu  cancer  drugs  (46  53656.  October  30. 
19811. 


professors  and  one  from  a  trade 
association  of  pharmacists.  Two 
comments  commended  FDA's  action. 
The  third  comment  stated  that  each 
individual  progestational  drug  product 
should  carry  warnings  appropriate  to 
that  particular  product  and  that  a 
teratogenic  warning  might  be 
appropriate  for  a  particular  progestin. 
FT)A  agrees  and  will  require  labeling 
that  is  appropriate  to  the  dose  and 
indication  of  each  progestational  drug 
product.  Thus,  FDA  is  adopting  the  rule 
as  proposed. 

Ill,  Guidance  Texts 

In  1977,  when  FDA  proposed  the  rule 
concerning  progestational  drug 
products,  it  published  guidance  texts  for 
physician  and  patient  labeling  warning 
of  possible  heart  and  limb  defects  (42 
FR  37647  and  37648.  July  22.  1977). 
FDA  revised  these  guidance  texts  in  the 
Federal  Register  of  January-  12.  1989  (54 
FR  12431.  The  revised  texts  deleted  the 
warning  about  possible  congenital  heart 
defects  and  limb  reduction  defects  and 
added  a  warning  about  an  increased  risk 
of  certain  genital  abnormalities. 
Concurrently  with  the  1999  proposed 
rule  to  revoke  §  310.516.  FDA  published 
a  notice  announcing  that  it  intended  to 
revoke  the  guidance  texts  for  phvsician 
and  patient  labeling  (64  FR  18035.  -April 
13,  1999).  FDA  received  no  comments 
concerning  the  revocation  of  the 
guidance  texts.  Elsewhere  in  this  issue 
of  the  Federal  Register.  FDA  is 
publishing  a  notice  revoking  those 
guidance  texts. 

rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866. 
the  Regulatorv  Fiexibilitv  Act  (5  U.S.C. 
601-612),  and  the  Unhanded  Mandates 
Reform  Act  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessarv,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  impact  on  small  entities, 
the  agenc\'  must  analyze  regulatory 
options  that  would  minimize  the  impact 
of  the  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act  (in 
section  202)  requires  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  anv 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation). 

The  agency  has  reviewed  this  final 
rule  and  has  determined  that  it  is 
consistent  with  the  regulatorv 
philosophy  and  principles  identified  in 
Executive  Order  12866  and  these  two 
statutes.  With  respect  to  the  Regulatory 
Flexibility  Act.  the  agency  certifies  that 
the  rule  will  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  Because  the  final  rule  does  not 
impose  any  mandates  on  State,  local,  or 
tribal  governments  or  the  private  sector 
that  will  result  in  a  1-year  expenditure 
of  $100  million  or  more.  FDA  is  not 
required  to  perform  a  cost-benefit 
analysis  under  the  Unfunded  Mandates 
Reform  Act.  FDA  received  no  comments 
on  the  proposed  Analysis  of  Impacts. 

The  final  rule  removes  the 
requirement  that  sponsors  include 
certain  information  in  the  professional 
labeling  of  affected  drug  products.  The 
revised  labeling  may  be  filed  in  the  next 
aimual  report.  The  agency  has  identified 
13  sponsors  and  16  distinct  professional 
labeling  inserts  that  will  need  to  be 
changed  to  comply  with  this  rule.  Any 
professional  skills  necessary  for 
implementation  of  this  rule  should 
already  exist  within  the  sponsor's  firm 
and  should  not  need  to  be  newly 
acquired.  Using  a  pharmaceutical 
labeling  cost  model  developed  for  the 
agency  by  its  contractor.  Eastern 
Research  Group.  Inc..  the  average  cost 
for  this  labeling  change  is  $1,317  per 
insert,  assuming  a  compliance  period  of 
1  year.  Applying  this  cost  to  the  16 
professional  labeling  inserts  results  in  a 
one-time  cost  of  compliance  of  $21 .000. 
There  will  also  be  an  additional  minor 
cost  of  lost  inventory.  Of  the  13 
sponsors  affected,  fewer  than  5  would 
meet  the  Small  Business 
Administration's  definition  of  a  small 
entity.  No  additional  burdens  are 
imposed  upon  manufacturers. 
Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act.  FDA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

V.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
The  final  rule  removes  the  requirement 
that  certain  information  be  included  in 
the  labeling  of  affected  drug  products. 
The  revised  labeling  may  be  filed  in  the 
next  annual  report,  which  is  alreadv 
required  under  FDA  regulations  and  is 
already  approved  by  the  Office  of 
Management  and  Budget  (0MB)  as  a 
collection  of  information  (0MB  control 
no.  0910-0001).  Therefore,  clearance  by 
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OMB  under  the  Paperwork  Reduction 
Act  of  1995  is  not  required. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  class 
of  actions  that  does  no^  individually  or 
cumulativelv  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmentdl  assessment 
nor  an  environmental  impact  statement 
is  required. 

VH.  Effective  Date 

This  final  rule  becomes  effective  1 
vear  after  its  date  of  publication  in  the 
Federal  Register 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
procedure.  Dnigs.  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act.  and  under  the 
duthoritv  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  310  is 
amended  as  follows: 

PART  310— NEW  DRUGS 

1   The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  L.S.C.  321.  331,  351.  352. 
353,  355.  .iH0t>-360f,  360j.  361(a),  371.  374, 
375,  379e:  42  U.S.C.  216,  241.  242(a).  262. 
263b-26,ln. 

§310.516    [Removed] 

2.  Section  310.516  Progestational  drug 
products:  labeling  directed  to  the 
patient  is  removed. 

Dated:  November  4,  1999. 
Margaret  M.  Dotzel, 

.-Arfint;  Asstx  latf  Commissioner  for  Policy. 
[FR  Dot .  qq-29854  Filed  11-15-99;  8:45  am] 

SILLING  CODE  4160-01-F 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  18 

Agency  Organization:  Vacancy, 
Disability,  and  Absence 

agency:  Office  of  the  Secretary  of  the 
Treasur\',  Department  of  the  Treasury. 
ACTION:  Final  rule. 

summary:  This  final  rule  establishes 
regulations  concerning  the  functions 
and  duties  of  certain  offices  within  the 
Department  of  the  Treasury  in  case  of 
absence,  disability,  or  vacancy.  The  rule 
is  consistent  with  sections  3345  through 
3349d  of  title  5,  United  States  Code,  as 
amended  bv  the  Federal  Vacancies 
Reform  Act  of  1998.  Currentlv  codified 


at  31  CFR  Part  18  are  temporary 
regulations  relating  to  the  tax  treatment 
of  the  Conrail  public  sale.  Although  the 
temporary  regulations  are  no  longer 
needed  and  are  being  replaced  by  the 
regulation  in  this  document,  the 
temporary  regulations  continue  to  apply 
to  transactions  that  occurred  while  they 
were  effective, 

EFFECTIVE  DATE:  November  16,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randolph  B.  Sim,  .Attorney  Adviser. 
Office  of  the  Assistant  General  Counsel 
(General  Law  and  Ethics),  Department  of 
the  Treasurv.  Washington,  DC  20220. 
(202)  622-0450  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  Section 
3345  of  title  5.  United  States  Code, 
provides  that  when  an  officer  w-hose 
appointment  is  required  to  be  made  by 
the  President,  by  and  with  the  advice 
and  consent  of  the  Senate  ("PAS 
Office"),  dies,  resigns,  or  is  otherwise 
unable  to  perform  the  functions  and 
duties  of  the  office,  the  first  assistant  to 
the  office  of  such  officer  ("First 
Assistant")  may  perform  temporarily  the 
functions  and  duties  of  the  PAS  Office. 
The  rule  authorizes  the  Secretary  to 
establish  for  each  office  within  the 
Department  of  the  Treasury  (including 
its  bureaus)  to  which  appointment  is 
required  to  he  made  by  the  President 
with  the  advice  and  consent  of  the 
Senate  a  First  Assistant  within  the 
meaning  of  5  U.S.C.  3345-3349d.  If 
there  is  a  principal  deputy  to  the  PAS 
Office,  that  official  is  the  First  Assistant. 
If  there  is  no  position  with  the  title 
"principal  deputy."  but  there  is  one. 
and  only  one,  deputy  position  to  the 
PAS  Office  (which  deputy  may  have  a 
different  title,  such  as  Deputy  Director), 
that  deputy  is  the  First  Assistant.  If 
there  is  no  position  which  qualifies  as 
First  Assistant  under  these  tests,  the 
Secretary  may  designate  a  First 
Assistant.  Consistent  with  5  U.S.C. 
3347.  the  rule  does  not  apply  to  certain 
specified  offices  or  if  a  statute  prescribes 
another  means  for  authorizing  an  officer 
or  employee  to  perform  the  functions 
and  duties  of  a  PAS  Office  temporarily 
in  an  acting  capacity. 

This  rule  shall  not  affect  the  filing  of 
vacancies  that  occurred  prior  to  the 
effective  date  of  the  Federal  Vacancies 
Reform  Act  of  1998. 

Because  this  rule  relates  to  agency 
management  and  personnel,  it  is  not 
subject  to  notice  and  public  procedure 
or  to  a  delayed  effective  date  pursuant 
to  5  U.S.C.  553(a)(2).  Because  no  notice 
of  proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  do  not  apply. 
This  document  is  not  a  significant 


regulatory  action  for  purposes  of 
Executive  Order  12866. 

List  of  Subjects  in  31  CFR  Part  18 

Government  employees.  Organization 
and  functions  (Government  agencies). 

Accordingly,  part  18  of  title  31  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  follows: 

PART  18— OFFICIALS  DESIGNATED 
TO  PERFORM  THE  FUNCTIONS  AND 
DUTIES  OF  CERTAIN  OFFICES  IN 
CASE  OF  ABSENCE,  DISABILITY,  OR 
VACANCY 

Sec. 

18.1  Designation  of  First  Assistants. 

18.2  Exceptions. 

Authority:  5  U.S.C.  301:  31  U.S.C.  321. 

§18.1     Designation  of  First  Assistants. 

Except  as  provided  in  §  18.2,  every 
office  within  the  Department  of  the 
Treasury  (including  its  bureaus)  to 
which  appointment  is  required  to  be 
made  by  the  President  with  the  advice 
and  consent  of  the  Senate  ("PAS 
Office")  mav  have  a  First  Assistant 
within  the  meaning  of  5  U.S.C.  3345- 
3349d. 

(a)  Where  there  is  a  position  of 
principal  deputy  to  the  PAS  Office,  the 
principal  deputy  shall  be  the  First 
Assistant. 

(b)  Where  there  is  only  one  deputy 
position  to  the  PAS  Office,  the  official 
in  that  position  shall  be  the  First 
Assistant. 

(c)  Where  neither  paragraph  (a)  nor  (b) 
of  this  section  is  applicable  to  the  PAS 
Office,  the  Secretary  of  the  Treasury 
may  designate  in  writing  the  First 
Assistant. 

§18.2    Exceptions. 

(a)  Section  18.1  shall  not  apply: 

(1)  When  a  statute  which  meets  the 
requirements  of  5  U.S.C.  3347(a) 
prescribes  another  means  for 
authorizing  an  officer  or  employee  to 
perform  the  functions  and  duties  of  a 
PAS  Office  in  the  Department 
temporarily  in  an  acting  capacity;  and 

(2)  To  the  office  of  a  member  of  the 
Internal  Revenue  Service  Oversight 
Board. 

(b)  The  Inspector  General  of  the 
Department  of  the  Treasury  shall 
determine  any  arrangements  for  the 
temporary  performance  of  the  functions 
and  duties  of  the  Inspector  General  of 
the  Department  of  the  Treasury  when 
that  office  is  vacant. 

(c)  The  Treasury  Inspector  General  for 
Tax  Administration  shall  determine  any 
arrangements  for  the  temporary 
performance  of  the  functions  and  duties 
of  the  Treasury  Inspector  General  for 


Tax  Admir 
vacant. 

Dated:  No 
Lawrence  H 

Secretary  of 
|FR  Doc.  99- 

BILLING  CODE 


NATIONAL 
ADMINIST 

Informatio 

32  CFR  Pa 

[Directive  N 
[RIN  3095-; 

Informatio 
Classified 
Informatio 
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Tax  Administration  when  that  office  is 
vacant. 

Dated-  November  4,  1999. 
Lawrence  H.  Summers, 
Sficwtary  oj  the  Treasury. 
(FR  Doc.  99-296.58  Filed  11-15-99;  8:45-am] 

BILLING  CODE  4810-25-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Information  Security  Oversight  Office 

32  CFR  Part  2001 

[Directive  No.  1:  Appendix  A] 
[RIN  3095-AA92] 

Information  Security  Oversight  Office: 
Classified  National  Security 
Information:  Correction 

agency:  Information  Securitv  Oversight 
Office  (ISOO).  National  Archives  and 
Records  Administration  (NARA). 
ACTION:  Final  rule:  correction. 


Dated:  November  9,  1999. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
IFR  Doc.  99-29863  Filed  11-15-99;  8:45  ami 
BiLUNG  CODE  7S15-01-P 


SUMMARY:  The  Information  Security 
Oversight  Office,  \AR,\.  published  in 
the  Federal  Register  of  September  13. 
1999.  a  final  rule  establishing  a  uniform 
referral  standard  that  Federal  agencies 
must  use  for  multi-agency 
declassification  issues.  Inadvertently. 
we  published  incorrect  text  for  the 
definition  of  the  term  "Exempted."  This 
document  provides  the  correct  text. 
DATES:  Effective  on  October  13.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Garfinkel.  Director.  ISOO. 
Telephone:  202-219-5250. 
SUPPLEMENTARY  INFORMATION:  ISOO 
published  a  final  rule  document  in  the 
Federal  Register  of  September  13.  1999. 
(64  FR  49388)  adding  a  new  4(2001,55 
to  Subpart  E,  The  definition  of 
"Exempted"  incorrectly  repeated  the 
definition  for  another  term.  This 
correction  provides  the  correct 
definition  for  "Exempted," 

In  the  document  FR  99-23800 
published  on  September  13.  1999.  {99 
FR  49388)  make  the  following 
correction.  On  page  49389.  in  the 
second  column,  in  §2001.55.  paragraph 
(d).  remove  the  definition  of 
"Exempted"  and  add  in  its  place: 

§  2001 .55    Docu  ment  referral. 


Exempted  means  nomenclature  and 
marking  indicating  information  has 
been  determmed  to  fall  within  an 
enumerated  exemption  from  automatic 
declassification  under  E.O.  12958." 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -99-076] 
RIN2115-AE47 

Drawbridge  Operation  Regulations: 
Hackensack  River.  Passaic  River,  NJ 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  changing 

the  drawbridge  nperation  regulations 
governing  the  Harold  |,  Dillard  (Court 
Street)  Bridge,  at  mile  16.2.  at 
Hackensack. across  the  Hackensack 
River,  the  Avondale  Bridge,  at  mile  10.7. 
at  Lvndhurst.  across  the  Passaic  River, 
and  the  Douglas  O.  Mead  (Union 
.•\venue)  Bridge,  at  mile  13.2,  at 
Rutherford,  across  the  Passaic  River,  in 
New  lersev.  The  bridge  owner  asked  the 
Coast  Guard  to  change  the  regulations 
for  these  bridges  to  require  a  four-hour 
advance  notice  for  openings  at  all  times 
because  there  have  been  few  requests  to 
open  these  bridges  since  1994.  This 
final  rule  is  expected  to  relieve  the 
bridge  owner  of  the  burden  of  crewing 
the  bridges  at  all  times  and  still  meet  the 
needs  of  navigation. 
DATES:  This  final  rule  is  effective 
December  16.  1999, 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copving  at  the  First  Coast 
Guard  District  Office.  408  Atlantic 
Avenue,  Boston,  Massachusetts  02110.  7 
a.m.  to  3  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (617)  223-8364. 
FOR  FURTHER  INFORMATION  CONTACT:  i    hn 
W.  McDonald.  Proiect  Offin-r  Fir-i 
Coast  Guiu-d  District.  (6171  JJ,<-h,ib4. 
SUPPLEMENTARY  INFORMATION: 

Regulator)  History 

On  August  13.  1999.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations:  Hackensack 
River  and  Passaic  River.  New  Jersey,  in 
the  Federal  Register  (64  FR  44148)'.  The 
Coast  Guard  received  no  comments  in 
response  to  the  notice  of  proposed 
rulemaking.  No  public  hearing  was 
requested  and  none  was  held. 


Background 

The  Harold  J.  Dillard  (Court  Street) 
Bridge,  mile  16.2.  across  the  Hackensack 
River  in  Hackensack.  New  Jersey,  has  a 
vertical  clearance  of  3  feet  at  mean  high 
water  and  8  feet  at  mean  low  water,  the 
Douglas  0.  Mead  (Union  Avenue) 
Bridge,  mile  13.2,  across  the  Passaic 
River,  in  Rutherford,  New  Jersey,  has  a 
vertical  clearance  of  13  feet  at  mean 
high  water  and  18  feet  at  mean  low 
water,  the  Avondale  Bridge,  mile  10.7, 
across  the  Passaic  River  in  Lyndhurst, 
New  Jersey,  has  a  vertical  clearance  of 
7  feet  at  mean  high  water  and  1 2  feet  at 
mean  low  water. 

The  existing  operating  regulations  for 
the  Harold  J.  Dillard  (Court  Street) 
Bridge  listed  at  §  117.723(g)  require  the 
bridge  to  open  on  signal  from  7  a.m.  to 
11  p.m.  From  11  p.m.  to  7  a.m.,  and  at 
all  times  on  weekends  and  Federal 
holidays,  the  draw  shall  open  on  signal 
if  at  least  eight  hours  notice  is  given. 
The  existing  operating  regulations  for 
the  Douglas  O.  Mead  (Union  Avenue) 
Bridge  Usted  at  §  117.739(o)  require  the 
bridge  to  open  on  signal:  except  that, 
from  4  p.m.  to  8  a.m.,  the  draw  shall 
open  if  at  least  eight  hours  notice  is 
given.  The  existing  operating 
regulations  for  the  Avondale  Bridge 
listed  at  117.739(1)  require  the  bridge  to 
open  on  signal;  except  that,  notice  must 
be  given  before  2:30  a.m.  for  openings 
between  3  a.m.  and  8:30  a.m.  and  before 
2:30  p.m.  for  openings  between  4:30 
p.m.  and  7  p.m. 

The  bridge  owner,  the  County  of 
Bergen,  has  asked  the  Coast  Guard  to 
change  the  regulations  for  these  bridges 
to  require  a  four-hour  advance  notice  for 
openings  at  all  times. 

The  bridge  log  data  indicates  that  the 
Harold  J.  Dillard  (Court  Street)  Bridge 
and  Douglas  O.  Mead  (Union  Avenue) 
Bridge  have  not  received  a  request  to 
open  since  1994.  The  Avondale  Bridge 
had  8  openings  in  1996,  4  openings  in 
1997,  2  openings  in  1998,  and  no 
openings  thus  far  in  1999. 

Discussion  of  Commpnts  and  Changes 

The  Coast  Guard  received  no 
comments  in  response  to  the  notice  of 
proposed  rulemaking  and  no  changes 
have  been  made  to  this  final  rule. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budgei  under 
that  Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
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the  Departmpnt  nf  Transportation  iDCJT) 
(44  FR  11040:  P>bruarv  26,  1979).  The 
Coa.st  Cuarcl  expi-cts  the  economic 
impact  of  this  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  ioe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary  This  conclusion  is 
based  on  the  fact  that  these  bridges  have 
had  few  requests  to  open  since  1994. 
Mariners  will  still  be  able  transit  the 
waterway  provided  they  give  a  four- 
hour  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 

(5  use.  601  pt  spq).  the  Coast  Guard 
considered  whether  this  final  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  .tO.OOO. 
Therefore,  for  reasons  discussed  in  the 
Regulatory  Evaluatum  section  above,  the 
Coast  Guard  certifies  under  .section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  use.  601  f>t  spq]  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  does  not  provide  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  i;n32  and  has 
determined  that  this  final  rule  does  not 
have  federalism  implications  under  that 
Order 

Environment 

The  C.oast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  Section 
2.B.2..  Figure  2-1.  paragraph  (.32)(e),  of 
Commandant  Instruction  M 16475. IC, 
this  final  rule  is  categdrically  excluded 
from  further  envirimmental 
documentation  because  promulgation  of 
changes  to  drawbridge  regulations  have 
been  found  to  not  have  a  significant 
effect  on  the  environment.  A  written 
"Categorical  Exclusion  Determination" 
is  not  required  for  this  final  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges, 


Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  part  1 1 7 
continues  to  read  as  follows: 

Authority:  .13  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  aKso  issued 
under  the  authority  of  Pub.  L.  102-587,  lOfi 
Stat.  5039. 

2.  Section  117.723(g)  is  revised  to 
read  as  follows: 

§117.723     Hackensack  River. 

*  *         *         »         * 

(g)  The  draw  of  the  Harold  f.  Dillard 
Memorial  (Court  Street)  Bridge,  mile 
16.2,  at  Hackensack,  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given. 
***** 

3.  Section  117.39  (1)  and  (o)  are 
revised  to  read  as  follows: 

§  1 1 7.739    Passaic  River. 

»         *         *         *         « 

(1)  The  draw  of  the  Avondale  Bridge, 
mile  10.7,  at  Lyndhurst.  shall  open  on 
signal  if  at  least  four  hours  notice  is 
given, 

*  *        *        «        * 

(o)  The  draw  of  the  Douglas  O.  Mead 
(Union  Avenue)  Bridge,  mile  13,2,  shall 
open  on  signal  if  at  least  four  hours 
notice  is  given. 

*  *        *        *        » 

Dated:  October  28.  1999. 
Robert  F.  Duncan. 

Captain,  U.S.  Coast  Guard,  Acting 

Commander,  First  Coast  Guard  District. 

(FR  Doc.  99-29833  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-15-4J 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[NE  086-1 086a:  FRL-6473-8] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Control  of  Emissions  From 
Hospital/Medical/lnfectious  Waste 
Incinerators  (HMIWI);  State  of 
Nebraska 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  state  of 
Nebraska's  section  111(d)  plan  for 
controlling  emissions  from  existing 


HMIWls.  The  plan  was  submitted  to 
fulfill  the  requirements  of  sections  111 
and  129  of  the  Clean  Air  Act  (C.AA),  The 
state  plan  establishes  emission  limits 
and  controls  for  sources  constructed  on 
or  before  June  20,  1996. 
DATES:  This  direct  final  rule  is  effective 
on  fanuarv'  18,  2000  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  December  16,  1999.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  AH  comments  should  be 
addressed  to:  Wayne  Kaiser.  Air 
Planning  and  Development  Branch.  901 
North  5th  Street.  Kansas  City,  Kansas 
66101. 

Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours:  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch.  901  North  5th  Street.  Kansas 
City,  Kansas  66101:  and  the 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M  Street. 
SVV.  Washington,  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,  us.  or  our"  is  used,  we  mean  EPA. 

Information  regarding  this  action  is 
presented  in  the  following  order: 

What  are  the  requirements  of  section  129 
oftheCA.'X' 

What  is  a  section  11 1(d)  state  plan? 

What  is  .Subpart  Ce? 

What  are  the  requirements  for  the  HMIWI 
state  plan?  What  is  contained  in  the  Nebraska 
state  plan? 

What  are  the  approval  criteria  for  the  state 
plan? 

What  Are  the  Requirements  of  Section 
129oftheCAA? 

Section  129  of  the  CAA  Amendments 
of  1990  requires  us  to  set  air  emission 
standards  and  emission  guidelines  (EG) 
under  the  authority  of  section  1 1 1  of  the 
CAA  to  reduce  pollution  from 
incinerators  that  burn  solid  waste. 
Incinerators  that  burn  medical  waste  are 
classified  as  solid  waste  incinerators 
and  therefore  must  be  regulated. 

What  Is  a  Section  111(d)  State  Plan? 

Section  111(d)  of  the  CAA, 
"Standards  of  Performance  for  New 
Stationary  Sources,"  authorizes  us  to  set 
air  emissions  standards  for  certain 
categories  of  sources.  These  standards 
are  called  new  source  performance 
standards  (NSPS).  When  an  NSPS  is 
promulgated  for  new  sources,  we  also 
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publish  an  EG  applicable  to  the  control 
of  the  same  pollutant  from  existing 
(designaled)  facilities.  States  with 
designated  facilities  must  then  d>^velnp 
a  state  plan  to  adopt  the  EG  into  its  body 
of  regulations  and  submit  it  to  us  for 
approval.  The  state  plan  is  called  a 
111(d)  plan. 

What  Is  Subpart  Ce? 

We  issued  regulations  to  reduce  air 
pollution  from  incinerators  that  are  used 
to  burn  hospital  waste  and/or  medical- 
infectious  waste.  The  NSPS  at  40  CFR 
Part  60.  Subpart  Ec,  and  the  EG,  Subpart 
Ge.  were  promulgated  bv  us  on 
September  15.  1997  (62  FR  48374). 
These  rules  apply  to  new  and  existing 
incinerators  used  by  hospitals  and 
health  care  facilities,  as  well  as  to 
incinerators  used  by  commercial  waste 
disposal  companies  to  burn  hospital 
waste  and/ or  medical/ infectious  waste. 
The  EG  applies  to  existing  HMIWIs  that 
commenced  construction  on  nr  before 
lune20,  1996, 

The  Subpart  Ge  ECi  is  not  a  direct 
Federal  regulation  but  is  a  "guideline" 
for  states  to  use  in  regulating  existing 
HMIWIs,  The  EG  requires  states  to 
submit  for  our  approval  a  section  111(d) 
state  plan  containing  air  emission 
regulations  and  compliance  schedules 
for  existing  HMIWIs. 

What  Are  the  Requirements  for  the 
HMIWI  State  Plan? 

A  section  111(d)  state  plan  submittal 
must  meet  the  requirements  of  40  GFR 
Part  60.  Subpart  B.  sec:tions  60.23 
through  60.26.  and  40  GFR  Part  Ce. 
Subpart  B  addresses  public 
participation,  legal  authority,  emission 
standards  and  other  emission 
limitations,  compliance  scheilules. 
emission  inventories,  source 
surveillaHce,  and  compliance  assurance 
and  enforcement  requirements.  The 
technical  requirements  for  existing 
HMIWI  sources  are  contained  in 
Subpart  Ge.  A  state  will  generally 
address  the  HMIWI  technical 
requirements  by  adopting  by  reference 
Subpart  Ge,  The  section  111(d)  state 
plan  is  required  to  be  submitted  \f  ithin 
one  vear  of  the  EG  promulgation  date, 
i.e..  by  September  15.  1998. 

Prior  to  submittal  to  us.  the  state  must 
make  available  to  the  public  the  state 
plan  and  provide  opportunity  for  public 
comment.  If  a  state  fails  to  have  an 
approvable  plan  in  place  by  September 
15.  1999,  sources  will  be  subject  to  a 
Federal  plan  on  that  date. 

What  Is  Contained  in  the  Nebraska 
State  Plan? 

The  state  of  Nebraska  submitted  its 
section  111(d)  state  plan  to  us  for 


approval  on  luly  30.  1999.  The  state 
adopted  the  EG  requirements  into 
Nebraska  Department  of  Environmental 
Quality  rules  at  Title  129.  Chapter  18— 
New  Source  Performance  Standards  and 
Emission  Limits  For  Existing  Sources, 
effective  December  15.  1998.  The 
section  111(d)  state  plan  contains: 

1.  A  dem^mstration  of  the  state's  legal 
authority  to  implement  the  section 
111(d)  state  plan. 

2.  State  Rule  Title  129,  Chapter  18— 
New  Source  Performance  Standards  and 
Emission  Limits  For  Existing  Sources,  as 
the  enforceable  mechanism. 

3.  An  inventory  of  sources  in 
Appendix  B. 

4  .■\n  emissions  inventory  in 
Appendix  C. 

5.  Emission  limits,  as  protective  as  the 
EG,  that  are  contained  in  Chapter  18. 
004.02. 

6.  A  final  compliance  date  of 
September  15,  2002. 

7  Testing,  monitoring,  and  inspection 
requirements  that  are  contained  in 
Chapter  18.  004.02 

8.  Reporting  and  recouikeeping 
requirements  for  the  designated 
facilities  that  are  contained  in  Chapter 
18.  004.02. 

9.  Operator  training  and  qualification 
requirements  that  are  contained  in 
Chapter  18,  004.02. 

10.  Requirements  for  the  development 
of  waste  management  plans  that  are 
contained  in  Chapter  18,  004.02. 

11.  A  record  of  the  public  notice  and 
hearing  requirements  that  is  contained 
in  Appendix  D. 

12.  Provisions  for  progress  reports  to 
EP.-\  that  are  contained  in  Section  M. 

13.  Title  \'  permit  application  due 
date  requirement.s  that  are  contained  in 
Chapter  18.  004. 02A 

14.  A  final  compliance  date  of 
September  15,  2002. 

W^hat  Are  the  Approval  Criteria  for  the 
State  Plan? 

The  state  plan  was  reviewfed  for 

approval  against  the  following  criteria: 
40  CFR  60.23  through  60.26,  Subpart  B. 
"Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities,"  and  40  CFR 
60.  60,30e  through  60,39e.  Subpart  Ce, 
"Emission  Guidelines  and  Compliance 
Times  for  Hospital/Medical/Infectious 
Waste  Incinerators."  A  detailed 
discussion  of  our  evaluation  of  the  state 
plan  is  included  in  our  technical 
support  document  (TSD)  located  in  the 
official  file  for  this  action  and  available 
from  the  EPA  contact  listed  above.  The 
state  plan  meets  all  of  the  applicable 
approval  criteria. 


Conclusion 
Final  Action 

Based  on  the  rationale  discussed 
above  and  in  further  detail  in  the  TSD 
associated  with  this  action,  EPA  is 
approving  Nebraska's  July  30.  1999, 
section  111(d)  state  plan  for  the  control 
of  HMIWI  emissions,  except  for  those 
facilities  located  in  Indian  country'.  Any 
facilities  located  in  Indian  country*  will 
be  subject  to  a  Federal  plan.  In  Nebraska 
there  are  no  known  HMIWIs  in  Indian 
country. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  m  !ti>  [roposed 
rules  section  of  this  Federal  Register 
pubhcation,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  January  18.  2000 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
December  16,  1999. 

If  EPA  receives  such  comments,  then 
EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  January  18, 
2000  and  no  further  action  will  be  taken 
on  the  proposed  rule. 

Administrative  Requirements 

A.  Eiecutive  Order  ,E.U.,  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866.  entitled 
"Regulatory  Planning  and  Review." 

B.  E.O.  On  Federalism 

Under  E,0.  12875.  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
OMB  a  description  of  the  extent  of 
EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
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issue  the  regulation.  In  addition,  E.O. 
12875  requires  EPA  to  develop  an 
effective  process  permitting  elected 
nffirials  and  other  representatives  of 
.state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  nf  reyulator\'  proposals 
containing  significant  unfunded 
mandates."  Today's  rule  does  not  create 
a  mandate  on  state,  local,  or  tribal 
governments  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4.  1999,  President  Clinton 
issued  a  new  E.O.  on  federalism,  E.O. 
"13132  1B4  FR  43255  (August  10.  1999)], 
which  will  take  effect  on  November  2, 
1999.  In  the  interim,  the  current  E.O. 
12B12  [52  FR  41 685  (October  30,  1987)] 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  states,  on  the  relationship  between 
the  natiimal  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  12612,  because  it  merely  approves, 
at  the  Federal  level,  preexisting  state 
requirements.  The  rule  affects  only  one 
state,  and  does  not  alter  the  relationship 
or  the  distribution  of  power  and 
responsibilities  established  in  the  CAA. 

C  EO.  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997) 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  (:(m(:erns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatorv  action  meets  both  criteria, 
the  Agenr:y  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  pcitentially  effective 
and  reasonablv  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  sunject  to  E.O.  13045 
because  it  is  nut  an  economically 
significant  regulatory  action  as  defined 
bv  E.O   12866,  and  it  does  not  establish 
a  further  health  or  risk-based  standard,' 

D  EC)   13084 

Under  E.O  13084,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  EPA  may  not  issue  a 
regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
substantial  direct  compliance  costs  on 


those  communities,  unless  the  Federal 
Government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting,  E.O.  13084  requires  EPA  to 
provide  to  the  0MB.  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

Today's  rule  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  tribes. 
Accordingly,  the  requirements  of 
section  3{b)  of  E.O.  13084  do  not  apply 
to  this  rule. 

£.  Regulatory  Flexibility  Act  (RFA) 

Under  the  RFA,  5  U.S.C.  600  et  seq., 
EPA  must  prepare  a  regulatorv 
flexibility  analysis  assessing  the  impact 
of  any  proposed  or  final  rule  on  small 
entities  (5  U.S.C.  603  and  604). 
Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

State  plan  approvals  under  section 
11 1  of  the  CAA  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  In  addition,  this  final  rule 
merely  codifies  Federal  approvals  of 
state  requirements  which  have  already 
occiured.  Therefore,  because  the  Federal 
state  plan  approval  does  not  create  any 
new  requirements,  I  certif\  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 


state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  .sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  spq..  as  added  bv  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  United 
States  Comptroller  General  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  rule  is  not  a  "major  rule" 
as  defined  by  5  U.S.C.  804(2). 

H.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  lanuary  18.  2000.  Filing  a 
petition  for  reconsideration  bv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  mav  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2). 1 

List  of  Subjects  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 


Federal  Register    Vol    64.  No.  220/Tuesday,  November  Ifi,  1999/Rules  and  Regulation.^         62117 


relations.  Reporting  and  recordkeeping 
requirements. 

Datfid:  October  20.  1999. 
Dennis  Grams. 

Hagional  Administrator.  Region  VII. 

Chapter  I.  Title  40  of  the  Code  of 
Fcdordl  Regulations  is  amended  as 
follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

.Authority:  42  U.,S.C.  7401  et  seq. 

Subpart  CC— Nebraska 

1-  .Subpart  CC.  \>  ami'miini  bv  adding 
^62.b914  and  an  undesi^nati-d  center 
heading  to  read  as  follows: 

Air  Emissions  From  Existing  Hospital' 
Medical/Infectious  Waste  Incinerators 

§62.6914    Identification  of  plan. 

(a)  Identification  of  plan.  Nebraska 

plan  for  the  control  nf  air  emissions 
from  hospital;  medical,  infectious  waste 
incinerators  submitted  by  the  Nebraska 
Department  of  Environmental  Qualit\' 
on  luly  30.  1999. 

(b)  Identification  of  sources.  The  plan 
applies  to  existing  hospital/medical/ 
infectious  waste  incinerators 
constructed  on  or  before  June  20.  1996. 

(c)  Effecti\'e  date.  The  effective  date  of 
the  plan  is  lanuarv  18,  2000. 

i  K  Ui)(    i)'*-2').iH2  Filed  11-15-99:  8:45  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[Docket  No.  VT-016-1220a:  FRL-6474-1] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  publishes  regulations 

under  Sections  1 1 1  (d)  and  1 29  of  the 
Clean  Air  Act  requiring  states  to  submit 
plans  to  EPA,  These  plans  show  how 
states  intend  to  control  the  emissions  of 
designated  pollutants  from  designated 
facilities.  40  CFR  62,06  pro\  ides  that 
when  no  such  designated  facilities  e.xist 
within  a  state's  boundaries,  the  affected 
state  may  submit  a  letter  of  "negative 
declaration"  instead  of  a  control  plan. 
On  April  16.  1999,  the  state  of  Vermont 
submitted  a  negative  declaration 


adequately  certifying  that  there  are  no 
hospital/medical/infectious  waste 
incinerators  (HMIWIs)  located  within  its 
boundaries.  EPA  is  approving  Vermont's 
negative  declaration. 
DATES:  This  direct  final  rule  is  effective 
on  January  18.  2000  without  further 
notice  unless  EPA  receives  significant, 
material  and  adverse  comment  by 
December  16.  1999.  If  EPA  receives 
adverse  comment,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect, 

ADDRESSES:  You  should  address  your 
written  comments  to:  Mr.  Brian 
Hennessey,  Acting  Chief.  Air  Permits 
Unit.  Office  of  Ecosystem  Protection. 
U.S.  EPA.  One  Congress  Street.  Suite 
1100  (CAP).  Boston.  MA  02114-2023. 
Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street.  11th 
floor.  Boston.  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
I   Courcier.  i61"!  yiH-ifvi9. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  Is  EPA  taking  today? 

II.  What  is  the  origin  of  the  requirements? 

III.  When  did  the  HMIWI  requirements  first 

become  known? 

IV.  When  did  Vermont  submit  its  negative 

declaration? 

V.  Administrative  Requirements 

1.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  the  negative 
declaration  of  air  emissions  from 
HMIWIs  submitted  bv  the  state  of 
\'erm(jnt, 

EP.A  is  publishing  this  negative 
declaration  without  prior  proposal 
her  ause  the  Agency  views  this  as  a 
ncmcontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register.  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve 
this  negative  declaration  should 
relevant  ad\erse  comments  be  filed.  If 
EP,'\  receives  no  signific:ant.  material,  or 
adverse  comment  by  December  16, 
1999.  this  action  will  be  effective 
lanuary  18.  2000. 

If  EPA  receives  significant,  material, 
and  ad\erse  comments  by  the  above 
date,  we  will  withdraw  this  action 
before  the  effective  date  by  publishing  a 
subsequent  document  in  the  Federal 
Register  that  will  withdraw  this  final 
action.  EPA  will  address  all  public 


comments  received  in  a  subsequent 
final  rule  based  on  the  parallel  proposed 
rule  published  in  today's  Federal 
Register.  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  EPA 
receives  no  comments,  this  action  will 
be  effective  January  18.  2000. 

n  What  Is  the  Origin  of  the 
Requirements? 

Under  Section  111(d)  of  the  Clean  Air 
Act.  EPA  published  regulations  at  40 
CFR  Part  60,  Subpart  B  which  require 
states  to  submit  plans  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaries.  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

III.  When  Did  the  Requirements  First 
Become  Known? 

On  June  26,  1996  (61  FR  31736).  EPA 
proposed  HMIWIs  as  designated 
facilities.  EPA  specified  particulate 
matter,  opacity,  sulfur  dioxide, 
hydrogen  chloride,  oxides  of  nitrogen, 
carbon  monoxide,  lead,  cadmium, 
mercury,  and  dioxins  and  dibenzofurans 
as  designated  pollutants  by  proposing 
emission  guidelines  for  existing 
HMIWIs.  These  guidelines  were 
published  in  final  form  on  September 
15.  1997(62  FR  48348). 

IV.  When  Did  Vermont  Submit  Us 
Negative  Declaration? 

On  April  lb.  1999.  the  Vennont 
Agency  of  Natural  Resources  (ANR) 
submitted  a  letter  certifying  that  there 
are  no  existing  HMIWIs  subject  to  40 
CFR  Part  60,  Subpart  B.  EPA  is 
publishing  this  negative  declaration  at 
40  CFR  62.11475. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  entitled  "Regulator}-  Planning 
and  Review.  ' 

B.  Executive  Orders  on  Federalism 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  12875 
requires  EPA  to  provide  to  the  Office  of 
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Management  and  Hii(1get  a  description 
of  the  extent  of  EP.\'s  prior  consultation 
with  representatives  of  affected  state, 
local,  and  tribal  governments,  the  nature 
of  their  concerns,  copies  of  written 
commiinic  ations  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation   In  addition,  E.O. 
12877)  requires  EPA  to  develop  an 
effec:tive  process  permitting  elected 
officials  and  other  re[)rt>sentatives  of 
state,  local,  and  tribal  governments  "to 
provide  meaningful  and  timely  input  in 
the  development  nf  regulatorv  proposals 
containing  significant  unfunded 
mandates  ' 

Today's  rule  does  not  create  a 
mandate  on  state,  local  or  tribal 
governmtmts  The  rule  does  not  impose 
any  enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4,  1999,  President  Clinton 
issuf'd  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999)),  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12H12,  (52  FR  41bH5  (October  30,  1987)) 
on  federalism  still  applies.  This  rule 
will  not  have  a  substantial  direct  effect 
on  Vermont,  on  the  relationship 
between  the  national  go\'ernment  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  a  few  States,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19HH5.  April  23.  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "ec(momically 
significant  "  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  whv  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  bv  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks  that  EPA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children. 


D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  mav  not  issue 
a  regulation  that  is  not  required  bv 
statute,  that  significanflv  aff -its  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  E.O.  13084 
requires  EPA  to  develop  an  effective 
process  permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  action  does  not  create  anv 
new  requirements  on  any  entity  affected 
by  this  State  Plan.  Thus,  the  action  will 
not  significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordinglv.  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA.  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certifv 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Negative  declaration  approvals  under 
section  111(d)  of  the  Clean  Air  Act  do 
not  create  any  new  requirements  on  anv 
entity  affected  by  this  rule,  including 
small  entities.  Furthermore,  in 
developing  the  HMIVVl  emission 
guidelines  and  standards,  EPA  prepared 
a  written  statement  pursuant  to  the 
Regulatory  Flexibility  Act  which  it 
published  in  the  1997  promulgation 
notice  [see  62  FR  48348).  In  accordance 
with  EPA's  determination  in  issuing  the 
1997  HMIWI  emission  guidelines,  this 
negative  declaration  approval  does  not 
include  any  new  requirements  that  will 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Therefore,  because  this  approval  does 
not  impose  any  new  requirements  and 
pursuant  to  section  605(b)  of  the 
Regulator}  Flexibility  Act,  the  Regional 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entires. 

F.  Vntunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EP.'\  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
Si 00  million  or  more.  Under  Section 
205.  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Secticm  20.1 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantlv 
or  uniquely  impacted  on  by  the  rule. 

EP.'\  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  Thus,  this  action  is  not  subject 
to  the  requirements  of  sections  202.  203, 
204.  and  205  of  the  Unfunded  Mandates 
Act. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Offico  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

H.  \'ational  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("N'iTAA"),  Pub  L.  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
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standards  in  its  regulatory  activities 
unless  tn  do  so  would  be  inconsistent 
with  applicable  law  or  othenvise 
imprartiral.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods. 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
hv  voluntarv  consensus  bodies.  The 
NTTAA  directs  EPA  to  provide 
Congress,  through  0MB.  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

In  approving  or  disapproving  negative 
declarations  under  section  129  of  the 
Clean  Air  .Act.  EPA  does  not  have  the 
authority  to  revise  or  rewrite  the  State's 
rule,  so  the  Agency  does  not  have 
authority  to  require  the  use  of  particular 
voluntary  consensus  standards. 
Accordingly.  EPA  has  not  sought  to 
identify'  or  require  the  State  to  use 
voluntary  consensus  standards. 
Therefore,  the  requirements  of  the 
NTTAA  are  not  applicable  to  this  final 
rule. 

I.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  I'nited 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Januan"  18.  2000 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)).  EPA 
encourages  interested  parties  to 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal. 

List  of  Subjects  in  40  CFR  Part  62 

Admini.strative  practice  and 
procedure.  .\\t  pollution  control. 
Environmental  protection. 
Intergovernmental  relations,  Hospital/ 
Medical/Infectious  Waste  Incinerators, 
Reporting  and  recordkeeping 
requirements, 

IJatcii:  November  1,  1999. 
John  P.  DeVillars, 
Regional  Administrator.  Region  1. 

40  CFR  Part  62  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  62— [AMENDED] 

1 .  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

AulhoriU-:  42  U.S.C.  7401-7642 

Subpart  UU— Vermont 

2.  Subpart  UU  is  amended  by  adding 
a  new  §62.11475  and  a  new 
undesignated  center  heading  to  read  as 

follows: 


Air  Emissions  From  Existing  Hospital' 
Medical/Infectious  Waste  Incinerators 

§62.11475     Identification  of  Plan — negative 
declaration. 

On  April  16.  1999,  the  Vermont 
Agency  of  Natural  Resources  submitted 
a  letter  certif\'ing  that  there  are  no 
existing  hospital 'medical/infectious 
waste  incinerators  in  the  state  subject  to 
the  emission  guidelines  under  Part  60, 
Subpart  B  of  this  chapter. 

(PR  Doc,  99-29759  Filed  11-15-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[FCC  99-321] 

Extension  of  the  Time  for 
Consummation  and  Notification  of 
Wireless  Transfers  and  Assignments 

AGENCY;  Federal  Communications 

(.Commission 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 

Commission's  rules  to  extend  the  time 
bv  whic:h  parties  must  notif\'  the 
Commission  of  consummation  of  an 
approved  wireless  license  transfer  or 
assignment  from  60  to  180  days.  The 
intended  effect  of  this  change  is  to 
facilitate  the  rapid  deplovment  of 
wireless  services  to  the  public  and 
enhance  the  ability  of  wireless 
industries  to  compete  effectively  in  the 
marketplace 

DATES:  Effective  November  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrev  Steinberg  or  Da\i(i  ludelsohn. 
Commercial  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202J  418- 
0620. 

SUPPLEMENTARY  INFORMATION:  This 
Order,  adopted  October  28,  1999,  and 
released  November  2.  1999,  amends 
§  1.948(d)  of  the  Commission's  rules.  An 
0MB  83-C  "Change/Correction 
Worksheet"  has  been  submitted  to  the 
Office  of  Management  and  Budget.  The 


Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  445  12th 
Street,  S.W..  Washington  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W., 
Washington  DC.  20036  (202)  857-3800. 

Synopsis  of  the  Order 

By  this  Order,  we  amend  §  1, 948(d)  of 
the  Commission's  rules  to  extend  the 
time  by  which  parties  must  notifv'  the 
Commission  of  consummation  of  an 
approved  wireless  license  transfer  or 
assignment  from  60  to  180  days.  The 
amendment  is  being  made  pursuant  to 
the  Commission's  initiative  to 
streamline  its  regulations  in  an  effort  to 
facilitate  the  rapid  deplo\Tnent  of 
wireless  services  to  the  public  and 
enhance  the  ability  of  wireless 
industries  to  compete  effectively  in  the 
marketplace.  Because  this  rule  change 
involves  a  rule  of  agency  procedure, 
general  notice  and  an  opportunity  to 
comment  are  not  required.  5  U.S.C. 
553Cb)(3)(A), 

Currently,  §  1.948(d)  of  the 
Commission's  rules  requires  all  wireless 
radio  ser\'ice  licensees  to  consummate  a 
transfer  or  assigiunent  that  requires 
prior  Commission  approval  and  notify 
the  Commission  of  such  consummation 
within  60  days  of  public  notice  of 
approval,  unless  a  request  for  an 
extension  of  time  to  consummate  is  filed 
prior  to  the  expiration  of  this  60-day 
period.  47  CFR  1.948(d).  See  Biennial 
Regulatory  Review — Amendment  of  Part 
0.  1,  13,  22,  24,  26.  27.  80.  87.  90.  95. 
97.  and  101  of  the  Commission's  Rules 
to  Facilitate  the  Development  and  Use 
of  the  Universal  Licensing  System  in  the 
Wireless  Telecommunications  Bureau. 
WT  Docket  No.  98-20.  13  FCC  Red 
21027  (1998).  63  FR  68904  (December 
14,  1998).  It  has  been  our  experience, 
however,  that  many  wireless  licensees 
request  Commission  approval  of  these 
transactions  well  in  advance  and 
routinely  require  more  than  60  days  to 
consummate  a  transaction  after 
Commission  approval.  As  a  result, 
parties  are  required  to  request 
extensions  of  the  60-day  period,  thereby 
forcing  the  Commission  to  allocate 
limited  resources  to  process  these 
requests. 

We  believe  that  this  problem  can  be 
resolved  by  expanding  the  60-day 
period  for  consummation  and 
notification  to  180  days.  Under  the  rule 
that  we  adopt  today,  parties  to  an 
approved  wireless  license  transfer  or 
assignment  will  be  required  to 
consummate  the  transaction  and  notify 
the  Commission  of  consummation 
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within  IHO  iidx-  'it  public  notice  of 
(.onimi.ssioa  approval.  In  addition,  this 
notification  must  occur  no  later  than  30 
da\s  aftor  consummation.  If  parties  fail 
to  consummate  and  notify  the 
Clommission  within  180  days,  or  fail  to 
request  an  extension  within  the  180  day 
period,  approval  of  the  transfer  or 
assignment  will  automatically  be 
rescinded 

We  conclude  that  the  rule  we  adopt 
todav  will  relieve  substantial 
administrative  burdens  on  licensees  and 
the  Commission  staff  by  eliminating  the 
need  for  parties  to  request  e.xtensions  of 
time  in  all  but  the  rarest  circumstances. 
Because  most  extension  requests  are 
routinely  granted,  this  general  extension 
of  the  time  to  consummate  transactions 
will  not  harm  the  public  interest.  Based 
on  our  experience,  we  believe  180  days 
will  be  enough  time  to  permit  most 
parties  to  complete  their  transactions, 
and  that  this  time  frame  is  short  enough 
to  reasonablv  ensure  that  the  facts  on 
which  the  (Commission's  approval  is 
based  will  not  have  changed 
significantlv  before  the  transaction  is 
consummated^  .^t  the  same  time,  the 
requirement  that  notification  occur  no 
later  than  30  days  after  consummation 
will  ensure  that  ownership  information 
in  the  Commission's  databases  remains 
up  to  date.  We  note  that  this  30-day 
period  is  the  same  amount  of  time  given 
where  transfers  and  assignments  do  not 
require  prior  Commission  approval.  We 
also  note  that  this  rule  change  does  not 
modify  our  authority  to  impose 
additional  consummation  and 
notification  requirements  on  specific 
transactions  For  example,  it  has  been 
our  practice  to  require  licensees 
participating  in  the  Commission's 
installment  pavment  plan  to  be  current 
in  their  payments.  Thus,  prior  to 
consummation,  the  transferor  or 
assignor  continues  to  be  obligated  to 
meet  all  payment  deadlines. 
Furthermore,  prospective  transferees  or 
assignees  of  licenses  subject  to 
installment  payments  may  be  required 
to  provide  signed  loan  documents  to  the 
Commission  prior  to  consummation  of 
the  transaction. 

Accordingly,  It  is  ordered  that, 
pursuant  to  section  4(i)  of  the 
Communications  Act,  as  amended,  47 
U.S.C.  1.54(1).  and  section  553(b)(3)(A)  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553(b)(3)(A),  §  1.948(d)  of  the 
Commission's  rules.  47  CFR  1.948(d),  is 
amended  as  described 

This  Order  is  effective  upon 
publicati(m  in  the  Federal  Register.  As 
a  result,  the  new  rule  will  applv  to  all 
transfers  and  assignments  that  are 
pending  or  have  been  approved,  but  not 


consummated,  at  the  time  of,  and  after. 
Federal  Register  publication. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 
Magalie  Roman  Salas, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  amend  part  1  of  title  47  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1.948 
continues  to  read: 

Authority:  47  U.S.C.  1.51,  154(i),  154(j), 
155.225,  303(r),  309. 

§  1 .948  [Amended] 

2.  Revise  §  1.948(d)  to  read  as  follows: 
***** 

(d)  Notification  of  consummation.  In 
all  Wireless  Radio  Services,  licensees 
are  required  to  notify  the  Commission  of 
consummation  of  an  approved  transfer 
or  assignment  using  FCC  Form  603.  The 
assignee  or  transferee  is  responsible  for 
providing  this  notification,  including 
the  date  the  transaction  was 
consummated.  For  transfers  and 
assignments  that  require  prior 
Commission  approval,  the  transaction 
must  be  consummated  and  notification 
provided  to  the  Commission  within  180 
days  of  public  notice  of  approval,  and 
notification  of  consummation  must 
occur  no  later  than  30  days  after  actual 
consummation,  unless  a  request  for  an 
extension  of  time  to  consummate  is  filed 
on  FCC  Form  603  prior  to  the  expiration 
of  this  180-day  period.  For  transfers  and 
assignments  that  do  not  require  prior 
Commission  approval,  notification  of 
consummation  must  be  prfivided  on 
FCC  Form  603  no  later  than  30  days 
after  consummation,  along  with  anv 
necessary  updates  of  ownership 
information  on  FCC  Form  602. 
***** 

[PR  Doc.  99-29783  Filed  11-15-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45:  FCC  99-256] 

Federal-State  Joint  Board  on  Universal 
Service 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  concerning 
the  Federal-State  Joint  Board  on 
Univer.sal  Service  reconsider  the 
Commission's  conc:lusion  in  the 
Universal  Service  Order  that  onlv 
eligible  telecommunications  carriers 
may  be  credited  by  the  Universal 
Service  Administrative  Companv 
(USAC)  for  serving  eligible  rural  health 
care  providers  pursuant  to  section 
254(hi(l)(A)  of  the  Communications  Act 
of  1934.  amended.  It  concludes  that  all 
telecommunications  carriers  that 
provide  supported  services  to  eligible 
rural  health  care  providers  at  a  discount, 
pursuant  to  section  254(h)(1)(A).  are 
entitled  to  have  the  total  amount  of  the 
discount  treated  as  a  contribution  to  the 
preservation  and  advancement  of 
universal  service. 

DATES:  Effective  November  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  P.  Armstrong.  Assistant  Division 
Chief.  Common  Carrier  Bureau. 
Accounting  Policv  Division,  (202)  418- 
7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Fourteenth  Order  on  Reconsideration  in 
CC  Docket  No.  96-45  released  on 
November  3,  1999.  The  full  text  of  this 
document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Room  CY-A257.  445  Twelfth  Street. 
SW.  Washington.  DC.  20554. 

L  Introduction 

1 .  In  this  Order,  we  reconsider  the 
Commission's  conclusion  in  the 
Universal  Service  Order.  62  FR  32862 
(June  17.  1997),  that  only  eligible 
telecommunications  carriers  (ETCs)  may 
be  credited  by  the  Universal  Service 
Administrative  Company  (USAC)  for 
serving  eligible  rural  health  care 
providers  pursuant  to  section 
254(h)(l )( A)  of  the  Communications  Act 
of  1934  (Act),  as  amended.  We  find  that 
the  Commission's  initial  interpretation 
of  section  254(h)(1)(A)  was  too  narrow, 
and  that  the  record  compels  us  to 
reconsider  our  earlier  interpretation.  We 
conclude  that  all  telecommunications 
carriers  that  provide  supported  services 
to  eligible  rural  health  care  providers  at 
a  discount,  pursuant  to  section 
254(h)(1)(A).  are  entitled  to  have  the 
total  amount  of  the  discount  treated  as 
a  contribution  to  the  preservation  and 
advancement  of  universal  ser\ice. 
Accordingly,  we  direct  USAC  to  apply, 
as  a  credit  against  a  carrier's  universal 
service  contribution  obligation,  the 
amount  equal  to  the  difference  between 
the  lower,  urban  rate  that  a  carrier 
charges  eligible  health  care  providers  for 
supported  telecommunications  ser\'ices 
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and  th(^  iiighoi.  rural  rates  that  would 
nnrmdlly  be  charged  to  these  customers. 
In  addition,  a  telecommunications 
carrier  may  request  jeimbursement  if  its 
total  universal  service  credit  excoeds  its 
contribution  obligation. 

2.  We  emphasize  that  an  entity  must 
be  a  "telecommunications  carrier"  in 
order  to  be  able  to  use  discounted 
service  to  satisfy  its  obligation  to 
contribute  to  universal  service.  We  also 
reiterate  that  universal  service  support 
is  available  to  reduce  the  cost  of  the 
distance-based  component  of  services 
that  are  based  on  a  unit  of  distance, 
such  as  mileage-based  charges  under 
section  254(h)(1)(A).  We.  therefore, 
direct  USAC  to  treat  the  requests  for 
support  from  eligible  health  care 
providers  receiving  telecommunications 
ser\ice  from  non-ETCs.  the  same  as  it 
treats  those  from  health  care  providers 
receiving  telecommunications  service 
from  ETCs. 

II.  Telecommunications  Carriers 
Providing  Services  Pursuant  to  Section 
254(h)(1)(A) 

A.  Discussion 

3.  In  light  of  the  record  developed  by 
USAC.  OAT.  and  other  parties  regarding 
the  impact  of  the  Commissiim's 
interpretation  of  section  254(h)(1)(A), 
and  facts  that  were  not  apparent  at  the 
time  the  Commission  adopted  the 
Universal  Sen  ice  Order,  we  reconsider 
the  Commission's  initial  interpretation 
of  this  section  of  the  statute.  Our  initial 
interpretation  of  section  254(h)(1)(A) 
was  based  on  the  statutory  language  in 
the  context  of  section  254  as  a  whole. 
After  taking  a  fresh  look  at  the  statutory 
language,  and  considering  the 
arguments  set  forth  in  the  rernrd. 
however,  we  conclude  that  the 
Commission  read  the  statute  too 
narrowlv  when  it  concluded  that  ETCs 
are  the  only  class  of 
telecommunications  earners  that  may 
receive  any  credit  against  their  universal 
service  contribution  obligations  in 
exchange  for  serving  rural  health  care 
providers  at  discounted  rates.  The  new 
interpretation  we  adopt  in  this  Order 
fuUv  comports  with  the  language  and 
the  structure  of  the  statute. 

4.  Section  254(h)(1)(A)  requires  that 
"a  telecommunications  carrier  shall' 
serve  rural  health  care  providers  "at 
rates  that  are  reasonably  comparable  to 
rates  charged  for  similar  services  in 
urban  areas  in  that  State."  Thus,  section 
254(h)(1)(A)  imposes  a  service 
obligation  on  ay/ telecommunications 
carriers,  not  just  ETCs.  Our  rules  already 
reflect  this  statutory  requirement. 
Section  254(h)(1)(A)  further  states  that 
"lal  telecommunications  carrier 


providing  service  under  this  paragraph 
shall  be  entitled  to  have  an  amount 
equal  to  the  difference,  if  any,"  between 
the  urban  and  rural  rates  "treated  as  a 
part  of  its  obligation  to  participate  in  the 
mechanisms  to  preser\'e  and  advance 
universal  ser\'ice.  '  The  Commission 
initially  believed  that  there  is  some 
tension  between  this  statement,  which 
seems  to  indicate  that  all  carriers 
providing  discounts  to  rural  health  care 
providers  are  entitled  to  be  credited  for 
those  discounts  pursuant  to  the 
mechanism  established  by  section 
254(h)(1)(A).  and  section  254(e).  which 
limits  the  payment  of  specific  federal 
universal  service  support  to  ETCs.  In  the 
Universal  Service  Order,  the 
Commission  read  section  254(e)  as  the 
overriding  command,  thus  concluding 
that  only  ETCs  should  "be  eligible  to 
receive  support  "  for  providing 
discounted  services  to  rural  health  care 
providers.  Upon  reexamination, 
however,  we  now  conclude  that  all 
carriers  required  to  provide  discounts 
are  also  entitled  to  have  these  "in  kind" 
contributions  recognized  as 
contributions  to  universal  service,  and 
these  "in  kind"  contributions  may  be 
used  to  reduce  or  otherwise  satisfy  a 
carrier's  obligation  to  contribute  to 
universal  ser\^ice.  We  also  conclude  that 
acknowledging  a  telecommunications 
carrier's  contribution  in  this  fashion  is 
not  the  same  as  giving  a  carrier  "specific 
Federal  universal  service  support,"  and. 
therefore,  is  not  a  violation  of  section 
254(e). 

5.  The  statute  is  unambiguous  in 
requiring  that  all  carriers  provide 
discounts  to  rural  health  care  providers 
upon  request.  Some  parties  apparently 
believe  that  only  ETCs  are  required  to 
provide  discounts  to  rural  health  care 
providers,  but  that  view  is  contradicted 
by  the  clear  requirement  of  section 
254(h)(1)(A)  that  "a  telecommunications 
carrier  shall"  provide  such  discounts. 
The  Commission's  original 
interpretation,  we  now  realize,  would 
lead  to  the  untenable  conclusion  that, 
although  all  carriers  must  provide 
discounts,  only  some  of  them  will  have 
the  full  value  of  those  discounts 
recognized  as  contributions  to  the 
preservation  and  advancement  of 
universal  service. 

6.  The  evidence  in  the  record 
indicating  that  rural  health  care 
providers  have  had  to  rely  upon  non- 
ETCs  for  the  services  that  they  require 
highlights  this  problematic  result.  For 
example.  OAT  notes  that  in  parts  of 
Alaska,  Arizona,  and  the  Pacific  Basin 
the  carriers  designated  as  ETCs  are 
incapable  of  providing  certain  eligible 
telecommunications  ser\'ices  that  the 
health  care  providers  need  for  the 


provision  of  health  care  services. 
Several  commenters  contend  that,  in 
some  rural  areas,  only  interexchange 
carriers,  which  will  not  generally  be 
designated  as  ETCs,  are  capable  of 
offering  advanced  services  such  as  T-1 
or  fractional  T-1  bandwidth 
connections.  These  comments 
emphasize  that  our  existing  rules  create 
an  anomaly:  ETCs  are  the  only  carriers 
that  can  be  credited  for  serving  eligible 
health  care  providers  at  discounted 
rates,  but  these  carriers  often  are 
incapable  of  providing  the  services  that 
are  "necessary  for  the  provision  of 
health  care." 

7.  We  agree  with  the  suggestion  of  the 
State  of  Alaska  that  the  restriction  in 
section  254(e)  that  limits  the  receipt  of 
"specific  Federal  universal  service 
support"  to  ETCs  is  distinguishable 
from  the  provision  in  section 
254(h)(1)(A).  Section  254(h)(1)(A)  refers 
not  to  receipt  of  support,  but  to  having 
the  amount  of  the  discount  "treated  as 

a  service  obligation."  We  interpret 
"treated  as  a  service  obligation"  to  mean 
that  the  value  of  any  discount  given  is 
treated  in  the  same  manner  as  a  cash 
payment  into  the  universal  service  fund. 
In  other  words,  we  believe  that, 
pursuant  to  section  254(h)(1)(A),  a 
carrier  may  contribute  to  universal 
service  either  in  cash  or  in  kind,  with 
the  in  kind  contribution  being  via  the 
provision  of  telecommunications 
services  at  reduced  rates.  Accordingly,  if 
a  carrier  satisfies  its  obligation  to 
contribute  to  universal  service  by 
providing  telecommunications  service 
at  the  urban  rate  to  a  RHCP.  crediting 
the  carrier  for  the  full  amount  of  the 
discount  it  provides  acknowledges  this 
as  a  form  of  payment  of  the  carrier's 
contribution  obligation,  consistent  with 
section  254(h)(1)(A).  as  it  is  not 
reasonably  viewed  as  giving  the  carrier 
"specific  Federal  universal  service 
support."  Viewed  in  this  way.  section 
254(e)  does  not  prevent  a  non-ETC  from 
receiving  full  credit  for  its  compliance 
with  the  requirements  of  the  statute. 

8.  Section  254(h)(1)(A)  provides  that 
each  carrier  "shall  be  entitled  to  have  an 
amount  Equal  to  the  difference,  if  any," 
between  the  urban  and  rural  rates 
"treated  as  a  part  of  its  obligation  to 
participate  in  the  mechanisms  to 
preserve  and  advance  universal 
service."  Thus,  we  believe  we  must 
ensure  that  every  carrier  providing 
discounted  service  to  RHCPs  is  in  some 
way  given  credit  for  the  full  value  of 
this  contribution  to  universal  ser\'ice.  In 
order  to  do  this,  we  conclude  that  each 
carrier  should  first  be  entitled  to  an 
offset  against  its  assessed  universal 
service  contribution  amount.  In  the 
event  that  the  value  of  its  "service 
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obligation"  exceeds  the  amount  of  its 
rf(|uirHd  rontributidn,  we  concludfi  that 
we  should  refund  the  difference  to  the 
carrier.  Such  refunds,  as  noted,  would 
satisfy  the  carrier's  entitlement  to  have 
the  value  of  the  discount  treated  as  a 
service  obligation:  it  would  not 
constitute  the  receipt  of  specific 
universal  .service  support.  Given  the 
specific  statutory  obligation  to  provide 
discounts,  coupled  with  the  specific 
statutory  entitlement  to  have  the  value 
of  those  discounts  treated  as  universal 
service  contributions,  we  believe  that 
both  offsets,  and  refunds  where 
necessan.'.  are  required  m  order  to 
satisfv  the  requirements  of  section 
254(h)(1)(A). 

9.  We  recognize,  as  we  did  in  our 
earlier  order,  that  section  254(h)(1)(B). 
which  addresses  discounts  provided  to 
schools  and  libraries,  provides  an 
explicit  exemption  from  section  214(e), 
while  section  254(h)(1)(A)  does  not.  We 
nevertheless  conclude,  as  discussed, 
that  no  such  explicit  exemption  is 
necessar\'  in  order  to  implement  the 
offsets  and  refunds,  where  necessary.  As 
to  offsets,  we  note  that  section 
254(h)(1)(B)  provides  for  offsets  (which 
we  have  alwavs  interpreted  as  applying 
to  all  carriers)  without  providing  an 
exemption  from  section  214(e),  offering 
further  evidence  that  offsets  do  not 
constitute  the  receipt  of  specific  federal 
universal  ser\ice  support.  As  to 
reimbursement,  the  schools  and 
libraries  provision  does  provide  an 
exemption  from  214(e].  which  raises  the 
issue  of  whether  refunds  to  non-ETCs 
pursuant  to  the  RHCP  provisions  would 
require  a  similar  exemption.  We 
conclude,  however,  that  no  such 
exemption  is  necessary. 

10.  We  note  first  that  sections  (A)  and 
(B)  differ  in  their  description  of  how 
carriers  will  be  credited  for  their 
contributions  made  in  the  form  of 
discounts.  Section  (B)  refers  to 
reimbursement  "utilizing  the  [universal 
sei-vicel  mechanisms,"  but  section  (A) 
contains  no  parallel  language,  referring 
instead  to  the  amount  of  the  discount 
being  "treated  as  a  service  obligation." 
And  given  the  directive  that  carriers 
"shall  be  entitled"  to  have  the  amount 
of  discounts  treated  as  a  service 
obligation,  we  believe  that  it  would 
contravene  the  language  and  intent  of 
the  statute  to  prohibit  some  non-ETC 
earners  from  receiving  full  credit  for 
their  participation.  Refunds  in  such 
instances  serve  effectivelv  as  simply  a 
return  of  overpayment  of  a  carrier's 
universal  service  obligation,  rather  than 
as  receipt  of  universal  service  support, 
making  an  exception  to  section  254(e) 
unnecessarv 


11.  The  record  supports  the 
conclusion  that  the  Commission's  initial 
interpretation  of  section  254(h)(1)(A) 
produces«results  that  are  inconsistent 
with  the  statutory  goals.  It  is  a  well- 
settled  rule  of  statutory  construction 
that  the  plain  language  of  a  statute  must 
not  be  applied  in  a  manner  that 
produces  results  that  are  inconsistent 
with  the  clear  intent  of  Congress.  To  the 
extent  that  a  statutory  provision  is 
reasonably  subject  to  more  than  one 
interpretation,  we  must  choose  the  one 
that  produces  results  most  consistent 
with  the  underlying  statutory  purpose. 
We  agree  with  the  parties  who  argue 
that  it  is  "counterproductive  "  to  die 
1996  Act's  goal  of  competition  to  permit 
only  ETCs  to  receive  support  for  serving 
health  care  providers.  The  Secretarv  of 
Health  and  Human  Services  previouslv 
observed  that  "(ilf  these  additional 
[non-eligible]  providers  cannot  provide 
discounted  service,  there  will  be  no 
price  competition  in  most  rural  ajeas.  " 
USAC  and  several  of  the  commenters 
have  since  documented  the  lack  of 
significant  competition,  and  the 
negative  impact  that  it  has  had  on  the 
competitive  bidding  process  and  the 
RHCPs'  ability  to  select  the  most  cost 
effective  method  of  satisf\ing  their 
telecommunications  service  needs.  We 
concur  with  the  State  of  Alaska  that  the 
effects  of  our  original  interpretation 
have  been  contrary  to  Congress's  intent 
"to  expand  the  availability  of 
telemedicine  throughout  the  Nation." 
Accordingly,  we  conclude  that  any 
telecommunications  carrier  may  take 
advantage  of  the  mechanism  found  in 
section  254(h)(1)(A)  when  it  provides 
telecommunications  services  at  urban 
rates  to  health  care  providers  located  in 
rural  areas.  Our  decision  today  will 
increase  the  effectiveness  of  the 
competitive  bidding  process,  and  assist 
RHCPs  in  getting  affordable  access  to 
modem  telecommunications  services. 
As  we  noted,  we  are  persuaded  that  the 
statutory  interpretation  is  consistent 
with  the  language  of  the  statute  and 
achieves  the  statutory  goals  of  section 
254  more  completely  than  did  the 
Commission's  initial  interpretation.  We 
simply  find  no  sound  policy  basis  to 
support  an  interpretation  that  would 
obligate  all  carriers  to  contribute,  vet 
create  arbitrary  distinctions  between 
ETCs  and  non-ETCs,  and  between  those 
whose  contributions  are  greater  or  lesser 
than  their  obligations,  when  it  comes 
time  to  acknowledge  those 
contributions. 

III.  Eligible  Telecommunications 
Services 

12.  It  is  important  to  note  that  we  are 
not,  in  this  Order,  altering  the  scope  of 


services  that  eligible  rural  health  care 
providers  will  be  able  to  purchase  at 
urban  rates.  We  reiterate  that  interLATA 
toll  charges  will  not  be  supported  by 
universal  service  support  mechanisms, 
with  the  limited  exception  of  the 
support  available  pursuant  to  section 
254(h)(2)  for  toll  charges  incurred  by 
accessing  an  Internet  service  provider. 
Although  IXCs.  which  might  not  be 
ETC^s.  can  benefit  from  the  service 
obligation  mechanism  of  section 
254(h)(1)(A)  when  they  serve  eligible 
health  care  providers,  we  do  not  expand 
the  category  of  supported  services  to 
include  interLATA  toll  charges.  The 
distance-based  component  of  services 
that  are  supported  mu.st  be  based  on  a 
unit  of  distance,  such  as  mileage-based 
charges:  no  per-minute.  interLATA  toll 
charges  are  supported  under  section 
254(h)(1)(A).  Because  the  rates  charged 
for  dedicated  connections  are  generally 
mileage-based,  dedicated  connections, 
such  as  a  dedicated  T-1  connection 
between  a  rural  health  care  provider  and 
an  urban  hospital,  will  be  supported, 

V,  Supplemental  Final  Regulatory 
Flexibility  Analysis 

13.  In  compliance  with  the  Regulatory 
Flexibility  Act  (RFA).  this  Supplemental 
Final  Regulatory  Flexibility  Analysis 
(SFRFA)  supplements  the  Final 
Regulatorv-  Flexibility  Analysis  (FRFA) 
included  in  the  Cnivrrsal  Service  Order. 
only  to  the  extent  th^t  changes  to  that 
Order  adopted  here  on  reconsideration 
require  changes  in  the  conclusions 
reached  in  the  FRFA.  As  required  by 
section  603  RFA.  5  U.S.C.  603.  the  ' 
FRFA  was  preceded  by  an  Initial 
Regulator,'  Flexibility  Analysis  (IRFA) 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  and  Order  Establishing  the 
loint  Board  (NPRM).  and  an  IRFA. 
prepared  in  connection  with  the 
Recommended  Decision,  which  sought 
written  public  comment  on  the 
proposals  in  the  NPRM  and  the 
Recommended  Decision. 

A.  Need  for  and  Objectives  of  this  Order 

14.  The  Commission  is  required  bv 
section  254  of  the  Communications  Act 
of  1934.  as  amended  by  the  1996  Act. 
to  promulgate  rules  to  implement 
properly  the  universal  service 
provisions  of  section  254.  On  Mav  8, 
1997.  the  Commission  adopted  rules 
whose  principle  goal  is  to  reform  our 
system  of  universal  service  support 
mechanisms  so  that  universal  service  is 
preserved  and  advanced  as  markets 
move  toward  competition.  In  this  Order, 
we  reconsider  one  aspect  of  those  rules. 
In  order  to  permit  all 
telecommunications  carriers  that 
provide  telecommunications  services  to 
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health  care  providers  pursuant  to 
scrtiiin  254(h)(1)(A)  to  have  their 
contributions  treated  as  part  of  their 
obligation  to  participate  in  the 
mechanisms  to  preserve  and  advance 
universal  serv  ice.  we  reconsider  our 
initial  conclusion  that  onlv 
telecommunications  earners  designated 
as  "eligible"  pursuant  to  section  254(e) 
can  receive  a  credit  against  their 
universal  service  contribution  obligatitm 
for  providing  services  at  lower,  urban 
rates  to  rural  health  care  providers. 

B.  Summan,'  and  Analysis  of  the 
Significant  Issues  Raised  by  Public 
Comments  in  Response  to  the  IRFA 

15.  No  party  commented  in  response 
to  either  IRFA  on  the  issues  addressed 
in  this  Order. 

C.  Description  and  Estimates  of  the 
Sumter  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Order  mil  Apply 

16.  In  the  FRFA  at  paragraphs  890 
through  925  of  the  Universal  Ser\ice 
Order,  we  described  and  estimated  the 
number  of  small  entities  that  would  be 
affected  by  the  new  universal  service 
rules.  The  rules  adopted  herein  may 
cipply  to  the  same  entities  affected  by 
the  universal  service  rules.  We  therefore 
mcorporate  by  reference  paragraphs  890 
through  925  of  the  I'niversal  Serxice 
Order. 

D.  Summon-  .Analysis  of  the  Projected 
Reporting.  Record  keeping,  and  Other 
Compliance  Requirements  and 
Significant  Alternatives 

17.  In  the  FRFA  to  the  I'niversal 
Sen'ice  Order,  we  described  the 
projected  reporting.  Record  keeping, 
and  other  complianc  e  requirements  and 
significant  alternatives  associated  with 
the  Carrier  Eligibility  and  Health  Care 
Provider  sections  of  the  Universal 
Senice  Order  Because  the  rules 
adopted  herein  may  only  affect  those 
requirements  in  a  marginal  way,  we 
incorporate  by  reference  paragraphs  938 
through  942  and  968  through  976  of  the 
I  'niversal  Sen.'ice  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new 
requirements  adopted  herein. 

18.  Under  the  rules  adopted  herein, 
we  eliminate  the  requirement  that  a 
telecommunications  carrier  must  be  an 
eligible  telecommunications  carrier 
under  §54. 201(a)(.3)  of  the 
Commission's  rules  in  order  to  receive 
a  credit  against  its  universal  service 
contribution  obligation  for  ser%'ing 
eligible  health  care  providers.  This 
re\'ision  will  benefit  health  care 
providers  by  expanding  the  category  of 
telecommunications  carriers  that  can 
benefit  from  universal  service  support 


mechanisms,  and,  thus,  promote 
competition  among  carriers  serving 
eligible  health  care  providers.  As  a 
result  of  this  rule  change,  health  care 
providers  are  likely  to  receive  multiple 
bids  for  the  supported  services  they 
request  through  the  competitive  bid 
process  set  forth  in  §  54.603  of  the 
Commission's  rules. 

E.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  on  a 
Substantial  Sumber  of  Small  Entities 
Consistent  with  Stated  Objectives 

19.  In  the  FRFA  to  the  Universal 

_  Service  Order,  we  described  the  steps 
taken  to  minimize  the  significant 
economic  impact  on  a  substantial 
number  of  small  entities  consistent  with 
stated  objectives  associated  with  the 
Carrier  Eligibility  and  Health  Care 
Provider  Sections  of  the  Universal 
Serxice  Order.  Because  the  rules 
adopted  herein  may  only  affect  those 
requirements  in  a  marginal  way,  we 
incorporate  by  reference  paragraphs  938 
through  942  and  968  through  976  of  the 
Universal  Senice  Order,  which  describe 
those  requirements  and  provide  the 
following  analysis  of  the  new  rules 
adopted. 

20.  As  described,  our  decision  to 
modifv  our  rules  to  penrtit  all 
telecommunications  carriers  that  service 
eligible  health  care  providers  pursuant 
to  section  254(h)(lKA)  of  the  Act  and 
§§54.601  through  54.625  of  the 
Commission's  rules  will  promote 
competition  among  telecommunications 
carriers  serving  eligible  health  care 
providers  and,  thus,  will  offer  health 
care  providers,  which  are  likely  to  be 
small  entities,  the  services  they  require 
for  the  provision  of  health  care  services. 

VI.  Ordering  Clauses 

21.  The  authority  contained  in 
sections  1-4,  in.  201-202.  214.  220.  and 
254  of  the  Communications  Act  of  1934, 
as  amended,  47  U,S,C.  151-154,  160, 
201-202,  214,  220  and  254.  and  47  CFR 
1.3  and  1.103.  this  order  is  adopted  and 
CFR  part  54  is  adopted.  The 
requirements  adopted  in  this  order  shall 
be  effective  immediately  upon 
publication  in  the  Federal  Register 
The\'  shall  be  applied  pmspei  ti\  civ  to 
all  future  commitments  of  support  for 
the  benefit  of  rural  health  care 
providers,  including  all  pending 
applications. 

22.  It  is  further  ordered  that  the  rule 
changes  are  effective  immediately  upon 
publication  in  the  Federal  Register  The 
rule  changes  adopted  here  will  hr 
applied  prospec:ti\e!v  to  all  future 
commitments  of  support  for  the  benefit 
of  rural  health  care  providers,  including 
all  [)ending  applications. 


List  of  Subjects  in  47  CFR  Part  54 

Universal  service. 
Federal  Communications  Commission. 
William  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

Part  54  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

1 .  The  authority  for  part  54  continues 
to  read  as  follows: 

Authority:  47  U.S.C.  1.  4(i),  201,  205.  214. 
and  2,'i4  unless  otherwise  noted. 

2.  Amend  §  54, 201(a)  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§54  201     Definition  ot  eligible 
telecommunications  carriers,  generally 

(a)*   *   * 

(3)  This  paragraph  does  not  apply  to 
offset  or  reimbursement  support 
distributed  pursuant  to  subpart  G  of  this 
part. 
***** 

3.  Revise  §  54.621  to  read  as  follows: 

§54.621     Access  to  advanced 
telecommunications  and  information 
services. 

Each  eligible  health  care  provider  that 
cannot  obtain  toll-free  access  to  an 
Internet  service  provider  shall  be 
entitled  to  receive  the  lesser  of  the  toll 
charges  incurred  for  30  hours  of  access 
per  month  to  an  Internet  service 
provider  or  $180  per  month  in  toll 
charge  credits  for  toll  charges  imposed 
for  connecting  to  an  Internet  service 
provider. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MW  Docket  No  91-221   87-8:  FCC  9^343] 

Review  of  the  Commission  s 
Regulations  Governing  Television 
Broadcasting:  Television  Satellite 
Stations  Review  of  Policy  and  Rules 

AGENCY:  Federal  Communications 

Ciimmission. 

ACTION:  hiterpretation. 

SUMMARY:  This  document  determines 
the  procedures  to  be  used  to  process 
applications  filed  pursuant  to  the  local 
broadcast  ownership  proceeding.  In  that 
proceeding  the  Commission  relaxed 
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these  rules  to  reflect  changes  to  the 
media  marketplace.  The  purpose  of  this 
action  is  to  resolve  issues  necessary  to 
commence  processing  applications  filed 
pursuant  to  our  previously  modified 
rules. 

DATES:  Effcctiv.'  \V)Vf^mb(T  lb,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\  Beth  Murphv.  (202)  418-2120. 
Policy  and  Rules  Division,  Mass  Media 
Bureau, 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summdr\  of  tht;  (Commission's  Order  on 
Reconsideration  (  -Order"),  FCC  99-343. 
adopted  November  10.  1999,  and 
relea.sed  November  10.  1999,  The  full 
text  of  the  Commission's  Order  is 
available  for  inspection  and  copving 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (Room  T\V-A306). 
445  12  St.  S  VV,.  Washington.  D.C.  The 
complete  text  of  this  Order  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Services  (202)  857-3800,  1231  20th  St.. 
N.VV..  Washington.  DC.  20036. 

Synopsis  of  Order  on  Reconsideration 

/.  Background 

1 .  In  this  Order,  we  determine  the 
procedures  to  be  used  to  process 
applications  filed  pursuant  to  the  Report 
and  Order  ['Local  Ownership  Order"), 
64  FR  ,506,51  (September  17,  1999), 
adopted  in  the  above-captioned  local 
broadcast  ownership  proceeding  on 
August  5.  1999.  In  our  Local  Ownership 
Order,  we  relaxed  our  local  broadcast 
ownership  rules,  specificallv  the  TV 
duopoly  rule  and  radio-television  cross- 
ownership  rule,  to  reflect  changes  in  the 
media  marketplace.  We  stated  that 
■■[alpplications  filed  pursuant  to  this 
B&-0  will  not  be  accepted  by  the 
Commission  until  the  effective  date"  of 
the  order,  which  will  be  sixty  days  after 
publication  in  the  Federal  Register,  We 
also  said:  "We  realize  that  the  rules 
adopted  in  this  R&O  could  result  in  two 
or  more  applications  being  filed  on  the 
same  day  relating  to  stations  in  the  same 
market  and  that  due  tn  the  voice  count 
all  applications  might  not  be  able  to  be 
granted.  We  will  address  how  to  resolve 
such  conflicts  in  a  subsequent  action," 

2.  On  .September  9    1999,  we  released 
a  Public  S'otice.  FCC  99-240,  soliciting 
comment  on  procedures  for  processing 
applications  filed  pursuant  to  the  Local 
Ownership  Order  We  stated  that  one 
approach  to  resolving  potential  conflicts 
would  be  to  process  applications  on  a 
first-come,  first-served  basis.  However, 
we  noted  that  the  difficulties  inherent  in 
a  system  that  would  require  the 
Commission  to  determine  whose 
application  was  filed  first  on  a  minute- 
hv-minute — or  indeed  second-by- 


second — basis  weighs  against  that 
approach.  Instead,  we  stated  our  belief 
that  the  most  prudent,  easy  to 
administer,  and  fair  method  for 
determining  the  order  in  which 
applications  filed  on  the  same  day  will 
be  processed  is  by  random  selection.  We 
sought  comment  on  the  use  of  random 
selection  to  determine  processing  order, 
including  our  authority  to  use  that 
procedure  in  the  context  of  applications 
for  transfer  or  assignment  of  existing 
licenses.  We  also  sought  comment  on 
alternative  methods,  such  as  auctions  or 
first-come,  first-served. 

3,  After  carefully  reviewing  the 
comments  filed  in  response  to  the 
Public  Notice,  we  have  decided  to  use 
random  selection  to  determine  the  order 
in  which  the  Commission  will  processes 
applications  filed  on  the  same  day 
pursuant  to  our  revised  local  broadcast 
ownership  rules.  In  addition,  we 
determine  herein  w  hich  applications 
will  be  subject  to  random  selection,  and 
clarify  how  voices  will  be  counted  in  a 
market  (including  LMAs,  other 
attributable  interests,  and  conditional 
waivers)  for  purposes  of  applving  our 
rules.  The  purpose  of  this  Order  is  to 
resolve  only  those  issues  necessary'  to 
commence  processing  applications  filed 
pursuant  to  our  modified  rules.  We  have 
received  a  number  of  petitions  for 
reconsideration  of  our  Local  Ownership 
Order  raising  other  issues  not  addressed 
herein.  We  will  address  those  issues  in 
a  subsequent  order. 

//.  Use  of  a  Lottery- 

4,  Comments.  A  number  of 
commenters  expressed  concern  that 
processing  applications  by  random 
selection  alone  would  fail  to  protect 
certain  pre-existing  investments  or 
contractual  relationships,  including 
existing  Local  Marketing  Agreements 
("LMAs)  and  other  attributable  interests. 

5,  Several  commenters  also 
challenged  the  Commission's  authority 
to  use  random  selection  to  determine 
application  processing  order.  Generally, 
these  commenters  argue  that  Section 
309(i)  of  the  Communications  Act 
authorizes  the  Commission  to  use 
lotteries  only  to  dispose  of  initial 
applications  for  license,  not  transfer 
applications.  Moreover,  these  parties 
argue  that  even  if  309(i)  could  be  read 
to  apply  to  transfer  applications. 
Congress  revoked  any  power  the  FCC 
had  to  use  a  lottery  to  award 
commercial  broadcast  licenses  in 
Section  309{i)(5)(A),  Commenters  also 
express  the  view  that  random  selection 
is  an  abdication  of  the  Commission's 
duty  to  make  a  public  interest 
determination  under  Section  310(d)  of 
the  Communications  Act, 


6,  Discussion.  After  careful 
consideration  of  the  alternatives,  we 
conclude  that  random  selection  is  the 
preferable  method  for  determining 
processing  order  of  applications  filed  on 
the  same  day.  This  approach  gives  equal 
treatment  to  similarly  situated 
applicants  in  circumstances  where  not 
all  applications  will  be  able  to  be 
granted  as  a  result  of  minimum  voice 
counts.  In  addition,  this  method  is 
relatively  efficient  and  easy  to 
administer,  thereby  reducing  delays  in 
Commission  action.  As  we  stated  in  the 
Public  Notice,  we  believe  random 
selection  is  preferable  to  a  "first-come, 
first-served"  approach,  given  the 
difficulties  in  determining  which 
application  was  filed  first.  Moreover,  a 
"first-come,  first-served"  system  could 
initiate  a  "race"  to  Mellon  Bank  to  file 
applications,  and  result  in  filers 
camping  out  to  be  first  in  line  at  the 
filing  counter.  Commenters  who 
addressed  this  approach  agreed  that  it 
would  be  ill-advised.  With  respect  to 
the  concerns  raised  by  parties  regarding 
the  treatment  of  existing  LMAs  and 
other  interests  under  a  random  selection 
system,  we  address  those  concerns 
below  in  our  discussion  of  how  to 
calculate  the  number  of  voices  in  a 
market  for  purposes  of  applying  the 
revised  ownership  rules. 

7.  We  also  believe  that  random 
selection  is  preferable  to  the  other 
approaches  suggested  by  commenters.  A 
"first  to  contract"  system  would  require 
the  Commission  to  define  the  types  of 
contracts  that  would  receive  priority 
{e.g..  written  or  verbal,  preliminary  or 
final  agreements,  etc.).  raising  issues  of 
fairness  and  likely  triggering  legal 
challenges  and  lengthy  delays.  Both  the 
point  system  proposed  by  UCC  and  the 
MMTC  proposal  to  accord  priority  to 
applicants  who  spin  off  stations  to 
disadvantaged  small  businesses  would 
be  difficult  and  time  consuming  to 
devise  and  apply,  and  would  also  result 
in  potentially  lengthy  delays  in 
processing  applications  and  increase  the 
potential  for  time-consuming  legal 
challenges.  Our  goal  in  this  order  is  to 
devise  application  processing 
procedures  that  permit  rapid,  fair 
implementation  of  the  revised 
ownership  rules.  While  the  issues  raised 
by  UCC  and  MMTC,  including  the 
impact  of  consolidation  on  diversity  and 
localism,  are  of  critical  importance, 
these  issues  have  been  considered  by 
the  Commission  in  this  proceeding  and 
addressed  in  the  Local  Ownership 
Order.  Moreover,  before  approving  any 
application  under  the  random  selection 
procedures  adopted  herein,  the 
Commission  must  continue  to  make  the 
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determination  that  ^rant  of  the 
application  serves  the  public  interest. 

8.  Finally,  we  continue  to  believe  that 
we  have  authority  under  Sections  310(d) 
and  4(i)  of  the  Communications  Act  to 
use  random  selertiim  to  determine  the 
order  in  which  the  Commission 
processes  transfer  and  assignment 
applicaticms.  In  acting  on  transfer  and 
assignment  applications,  the 
Commission  must  make  a  determination 
under  Section  310(d)  whether  the 
transfer  would  serve  the  public  interest. 
and  cannot  make  that  determination  if 
the  transfer  would  violate  the 
ownership  rules.  In  carrying  out  our 
responsibilities  under  Section  310(d). 
we  have  the  authority  to  devise 
reasonable  means  to  establish  the 
processing  order  of  transfer  applications 
to  allow  us  to  make  a  public  interest 
determination  where  our  rules  permit 
the  grant  of  some  but  not  all  pending 
applications.  Our  random  selection 
procedures  to  determine  processing 
order,  adopted  herein,  are  necessary  to 
permit  the  execution  of  our  mandate 
under  Section  310(d). 

8.  We  disagree  with  those  commenters 
who  argue  that  random  selection  is  an 
abdication  of  our  duty  to  make  a  public 
interest  determination  under  Section 
310(d).  The  fact  that  Congress  has 
specifically  permitted  the  use  of 
lotteries  in  certain  contexts  clearly 
indicates  it  did  not  consider  this 
approach  incompatible  with  the 
Commission's  public  interest  mandate. 
Moreover,  our  use  of  random  selection 
is  to  assign  processing  order  only;  the 
Commission  still  must  make  a 
determination  under  Section  310(d)  that 
grant  of  the  application  will  ser\'e  the 
public  interest. 

9.  We  also  disagree  with  those 
commenters  who  argue  that  Section 
309{i)(5)  of  the  Act  revokes  our 
authoritv  to  use  lotteries  in  this  context. 
Section  309(i)(.5)  provides  that  "the 
Commission  shall  not  issue  any  license 
or  permit  using  a  system  of  random 
selection  under  this  paragraph  after  July 
1.  1997."  except  with  respect  to 
noncommercial  stations.  By  its  terms, 
this  provision  applies  only  to  use  of 
random  selection  for  the  issuance  of  a 
license  or  permit,  and  is  inapplicable  to 
the  u.se  of  a  lottery  for  determining 
processing  order  of  assignment  and 
transfer  applications.  We  also  believe 
that  the  better  reading  of  the  199" 
amendment  to  Section  309{i)  is  that  the 
amendment  did  not  affect  the 
paragraph's  basic  scope — situations 
where  there  is  "more  than  one 
application  for  any  initial  license  or 
construction  permit."  In  the  current 
situation,  the  applications  would  be  for 
transfer  or  assignment  of  an  existing 


lit:ense.  not  for  an  initial  license  or 
permit.  The  fact  that  Congress  acted  in 
1997  to  limit  Section  309(i)  lotteries  to 
noncommercial  license.^;  docs  not 
restrict  the  Commission's  authority  to 
conduct  a  lottery  pursuant  to  Sections 
310(d)  and  4(i).' 

///.  Filing  Procedures 

10.  Comments.  A  nujnber  of 
commenters  raised  issues  regarding 
which  applications  would  be  subject  to 
the  tiehreaking  procedure  selected  by 
the  Commission  Other  commenters  also 
would  either  give  priority  to  certain 
combinations  or  exclude  certain 
applications  from  any  tiehreaking 
procedure  ultimately  adopted  by  the 
Commission. 

Discussion 

11.  Applications  Subject  to  Random 
Selection.  We  will  include  in  a  lottery 
all  transfer  and  assignment  applications 
relating  to  stations  in  the  same  market 
that  are  filed  on  the  same  day  and  that 
must  comply  with  a  voice  count  under 
§§  73.355.5,  paragraphs  (b)  and  (c),  of 
our  rules  for  grant.  Such  voice  count 
dependent  applications  will  be 
assigned,  by  random  selection,  a 
processing  priority  number.  These 
applications  will  be  processed  in  order 
of  the  date  filed  and.  among 
applications  filed  on  the  same  day,  in 
order  of  their  assigned  processing 
priority  number.  We  will  not  include  in 
a  lottery,  and  will  not  assign  a 
processing  number  to,  applications  that 
are  not  voice  dependent,  such  as  those 
filed  pursuant  to  the  failed,  failing,  or 
unbuilt  station  waivers  under  the 
revised  T\"  duopoly  rule,  those  filed 
pursuant  to  the  failed  station  waiver 
under  the  revised  radio/TV  cross 
ownership  rule,  applications  for 
combinations  of  a  single  television 
station  and  a  single  radio  station  in  a 
market,  as  well  as  radio-only 
combinations  not  implicating  the  radio/ 
TV  cross  ownership  rule.  Such 
applications  will  be  processed  in  due 
course. 

1.  For  each  application  filed  with  the 
Commission,  it  will  be  necessary  to 
determine  the  relevant  market,  whether 
the  application  is  voice  dependent,  and 
whether  the  application  implicates  the 
T\'  duopolv  or  radio/TV  cross 
ownership  rule.  Assignment  of 
processing  priority  numbers  will 
proceed  more  rapidly  if  all  of  this 
information  is  stated  in  the  application 
or  transmittal  letter.  The  Commission 
staff  will  issue  a  public  notice  with 
further  details  regarding  the  lottery, 
including  the  method  by  which 
numbers  will  be  selected,  as  well  as 


further  information  regarding 
application  processing. 

13.  Application  Processing.  In 
processing  voice  count  dependent 
applications,  the  Commission  will 
reduce  the  relevant  voice  count  by:  (1) 
all  voice  and  non-voice  count 
dependent  applications  pending  or 
granted  at  the  time  the  voice  count 
dependent  application  is  filed,  and  (2) 
all  non-voice  count  dependent 
applications  filed  on  the  same  day  as 
the  voice  count  dependent  application. 
Thus,  for  example,  in  processing  an 
application  for  a  radio/TV  combination 
filed  November  16,  1999,  the 
Commission  will  consider  all  radio-only 
applications  filed  prior  to  November  16, 
1999  and  still  pending  as  of  that  date, 
all  radio-only  applications  granted  as  of 
that  date,  as  well  as  any  radio-only 
application,  any  combination  involving 
a  single  TV  and  a  single  radio  station, 
or  any  failed,  failing,  or  unbuilt  station 
waiver  filed  on  November  16  that 
implicates  the  same  market.  For 
purposes  of  processing  the  November  16 
application,  the  staff  will  presume  that 
all  pending  voice  and  non-voice  count 
dependent  applications  and  all  non- 
voice  count  dependent  applications 
filed  the  same  day  implicating  the  same 
market  will  be  granted.  If  this 
presumption  precludes  grant  of  the 
November  16  voice  count  dependent 
application,  that  application  will  be 
held  until  final  action  on  the  conjlicting 
application(s)  has  been  taken.  If  the 
conflicting  application(s)  is  ultimately 
denied,  the  staff  will  proceed  to  process 
the  November  16  voice  count  dependent 
application.  If  more  than  one  voice 
count  dependent  application  was  filed 
on  November  16  and  was  held  pending 
processing  of  the  non-voice  couint 
dependent  application(s).  the 
Commission  will  use  random  selection 
to  determine  processing  order  for  such 
applications. 

14.  We  believe  that  reducing  the  voice 
count  by  prior  grants  and  applications, 
and  by  non-voice  count  dependent 
applications  (e.g.,  those  filed  pursuant 
to  the  failed,  failing,  and  unbuilt  station 
waivers,  applications  for  a  single  radio 
and  single  TV  station  combination,  and 
radio-only  applications  not  implicating 
the  radio/TV  cross  ownership  rule)  filed 
on  the  same  day  as  a  voice  count 
dependent  application,  best  advances 
our  goal  in  the  Local  Ownership  Order 
of  protecting  competition  and  diversity 
by  maintaining  voice  count  floors  [e.g., 
a  minimum  of  8  TV  voices  post-grant  to 
obtain  a  TV  duopoly  and  a  minimum  of 
10  or  20,  depending  on  the  size  of  the 
combination,  radio,  TV,  newspaper,  and 
cable  voices  post-grant  to  obtain  a  radio/ 
TV  combination)  in  local  markets. 


62126         Federal  Register/ Vol.  64,  No.  220 /Tuesday.  November  16,  1999 /Rules  and  Regulations 


Uhilf  w(!  envisioned  in  the  Local 
UwntTship  Orfierthat  voice  counts 
could  drop  below  the  floor  as  a  result, 
for  '"xaniple,  of  combinations  involving 
faiU'd.  failing,  or  unbuilt  stations,  by 
accounting  for  the  potential  impact  of 
these  non-voice  count  dependent 
applications  on  the  number  of  voices  in 
the  market  the  voice  count  floors  are 
mure  likely  to  be  maintained.  We 
believe  that  these  processing  procedures 
strike  an  appropriate  balance  between 
maintaining  a  minimum  number  of 
v()if;es  in  the  market  and  establishing 
certainty  with  respect  to  the  number  of 
stations  available  in  the  market  at  a 
given  time  Cnmhinations  of  a  single  TV 
and  a  smgle  radio,  which  can  be 
obtained  in  any  market  and  are  not 
voice  count  dependent,  also  would 
reduce  the  voice  count  for  same-day  or 
subsequentlv  filed  voice  count 
dependent  applic:ations.  We  stated  in 
our  Local  Ownership  Order  that  the 
service  benefits  and  efficiencies 
achieved  from  the  joint  ownership  and 
operation  of  a  single  television/single 
radio  combination  in  local  markets 
hirther  the  public  interest  and  outweigh 
the  cost  to  diversity  in  these  instances; 
thus,  we  allowed  these  combinations  in 
all  markets  regardless  of  voice  count. 

1.5.  Calculation  of  Voices.  The  FCC's 
forms  require  applicants  for  transfer  or 
assignment  of  license  to  certify  that,  at 
the  time  of  filing,  the  application 
complies  with  all  multiple  ownership 
rules.  In  order  to  certifv'  compliance 
with  the  voice  count  components  of  our 
revised  ownership  rules,  applicants 
should  determnie  ownership  of  relevant 
media  and  the  existence  of  any  pending 
applications  affecting  their  market  by 
consulting  FCC  records  and  widely 
recfjgnized.  commercially  available  data 
sources  such  as  Nielsen  Media 
Research.  Arbitron,  BIA  Companies, 
Brt)adcasting  i<>  Cable  Yearbook.  TV 
Factbook.  and  Ba(  on's  media 
directories.  Applicants  should  deviate 
from  the  data  supplied  by  these  sources 
only  where  thev  have  actual  knowledge, 
or  ( Duld  reasonably  be  charged  with 
knowledge,  that  the  data  are  in  error  or 
are  incomplete  or  outdated  in  a  material 
respect.  .Kpplicants  must  make  a 
reasonable  effort  to  verifv'  the  accuracy 
of  this  information  and  to  resolve  any 
conflict  in  data  obtained  from  different 
sources. 

1 7.  TV  LMAs  and  Conditional  Radio/ 
TV  Waivers.  Any  LMA  attributable 
under  our  rules  in  effect  on  November 
lb.  1999.  and  that  was  entered  into  prior 
t.)  August  5.  1999.  the  adoption  date  of 
the  Local  Ownership  Order,  will  be 
considered  to  be  attributable  to  the 
owner  of  the  brokering  station  for 
purposes  of  the  voice  count 


determination.  These  two  stations  will 
thus  be  considered  as  a  single  voice  in 
the  market.  The  effect  of  this 
determination  is  that  stations  involved 
in  a  TV  LMA  will  have  the  first  chance 
to  convert  to  a  duopoly  in  the  market, 
ahead  of  any  other  voice  count 
dependent  application.  This  result  is 
consistent  with  our  determination  in  the 
Local  Ownership  Order  not  to  include  in 
our  count  of  independently  owned 
broadcast  stations  those  that  are 
brokered  pursuant  to  an  attributable 
same-market  LMA.  We  concluded  that 
the  brokering  station  has  a  significant 
degree  of  influence  over  the  brokered 
station's  operations  and  programming 
such  that  the  latter  should  not  be 
counted  as  an  independent  source  of 
viewpoint  diversity. 

18.  Although  applications  to  convert 
a  TV  LMA  to  ownership  will  be 
considered  ahead  of  any  voice  count 
dependent  application  in  the  same 
market  filed  on  the  same  dav.  the 
Commission  will  consider  first,  before 
such  applications,  the  impact  on  the 
number  of  voices  of  any  non-voice 
count  dependent  application  filed  for 
the  same  market  on  the  same  day.  In 
addition,  as  with  other  voice  count 
dependent  applications,  the 
Commission  will  also  consider  first  the 
impact  on  the  number  of  voices  in  the 
market  of  any  previously  filed  voice  or 
non-voice  count  dependent  application. 
and  any  previous  grant.  As  we  stated 
above,  we  believe  that  prior 
consideration  of  such  applications  and 
grants  is  consistent  with  our  goal  in  the 
Local  Ownership  Order  to  preserve  the 
voice  count  floors  in  local  markets  in 
order  to  preserve  competition  and 
diversity. 

19.  In  some  cases,  parties  to  an  LMA 
may  not  be  able  to  make  the  requisite 
voice  count  showing  to  convert  the 
LMA  to  ownership  if  the  number  of 
voices  in  the  market  is  below  the  voice 
count  minimum  under  our  revised 
rules.  This  result  is  consistent  with  our 
determination  in  the  Local  Ownership 
Order  that  stations  involved  in  TV 
LMAs  may  apply  for  a  duopoly,  but 
must  comply  with  our  revised  rules. 
Where  TV  LMAs  cannot  make  the 
requisite  voice  count  showing  to  convert 
to  ownership,  the  LMA  may  be  able  to 
convert  pursuant  to  one  of  the  waiver 
criteria  adopted  in  the  Local  Oivnership 
Order.  Where  conversion  to  ownership 
is  not  possible,  TV  LMAs  may  take 
advantage  of  the  grandfathering  and 
transitional  relief  accorded  in  the  order. 

20.  TV  LMAs  entered  into  on  or  after 
August  5,  1999,  and  on  or  before 
November  16. 1999,  will  not  be 
considered  to  reduce  the  number  of 
voices  in  a  market.  As  a  number  of 


commenters  pointed  out,  giving  priority 
in  processing  to  TV  LMAs  entered  into 
after  adoption  of  our  new  rules  but 
before  their  effecti\e  date  would 
unfairly  prejudice  entities  required  to 
wait  until  the  effective  date  of  the  rules 
to  file  assignment  and  transfer 
applications.  Entities  with  such 
interests  may  file  an  application  to 
convert  to  ownership  on  or  after  the 
effective  date  of  the  rules.  If  such 
applications  are  filed  on  the  same  day 
as  other  voice  count  dependent 
applications  in  the  same  market,  the 
Commission  will  use  random  selection 
to  determine  the  processing  order. 
Interests  not  converted  to  ownership 
will  be  considered  to  have  been  created 
as  of  the  effective  date  of  the  new  rules. 
Where  such  interests  do  not  comply 
with  (jur  revised  rules,  entities  will  be 
given  a  year  from  the  effective  date  of 
our  new  rules  (November  Ifi.  1999)  to 
divest. 

21.  Stations  commonly  owned  by  a 
single  entity  under  a  conditional  wai\er 
of  the  radio/TV'  cross  ownership  rule 
will  also  be  considered  as  a  single  voice 
in  the  market.  Thus,  as  with  TV  LMAs, 
entities  with  a  conditional  waiver  will 
have  the  first  chance  to  convert  to 
ownership  in  the  market,  ahead  of  any 
other  voice  count  dependent 
application.  In  our  Local  Ownership 
Order,  we  directed  conditional  waiver 
grantees  to  file  with  the  Commission 
within  sixty  days  of  publication  of  the 
order  in  the  Federal  Register,  that  is  by 
November  16.  1999.  a  showing 
sufficient  to  demonstrate  their 
compliance  or  non-compliance  with  our 
revised  radio/TV  cross  ownership  rule. 
We  will  treat  such  showings 
demonstrating  compliance  as 
applications  to  convert  the  waiver  to 
permanent  ownership,  and  will  treat 
any  filings  made  before  November  IR. 
1999  as  filed  on  November  16.  1999. 
Conditional  w^aiver  grantees  will  be 
treated  in  the  same  fashion  as  parties  to 
a  TV  LMA  entered  into  prior  to  August 
5.  1999.  Thus,  although  applications  to 
convert  conditional  waivers  to 
ownership  will  be  considered  ahead  of 
any  voice  count  dependent  application 
in  the  same  market  filed  on  the  same 
day.  the  Commission  will  consider  first, 
before  applications  seeking  to  convert 
conditional  waivers  to  ownership,  the 
impact  on  the  number  of  voices  of  anv 
non-voice  count  dependent  application 
filed  for  the  same  market  on  the  same 
day.  In  addition,  as  with  other  voice 
count  dependent  applications,  the 
Commission  will  also  consider  first  the 
impact  on  the  number  of  voices  in  the 
market  of  any  previously  filed  voice  or 
non-voice  dependent  application,  and 
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any  previous  grant.  Where  conditional 
waivers  can  be  converted  to  ownership, 
the  Mass  Media  Bureau  will  replace  the 
conditional  waiver  with  permanent 
approval  of  the  relevant  assignment  or 
transfer  of  license.  Where  a  showing 
based  on  voice  counts  does  not  qualify 
for  ownership,  entities  with  a 
conditional  waiver  may  also  apply  for  a 
failed  station  waiver  and  may  also  take 
advantage  of  the  grandfathering  relief 
accorded  in  the  Local  Ownership  Order. 

22.  Settlement.  The  Commission  will 
issue  a  public  notice  for  each  market 
listing  all  voice  count  dependent 
applications  filed  on  the  same  day  that 
propose  station  combinations  in  the 
market.  Applicants  will  be  given  a 
limited  period  in  which  to  identify  for 
the  staff  any  other  application  eligible  to 
be  included  on  the  list  (e.g.,  any  other 
application  filed  on  the  same  day  as 
those  listed  in  the  notice  that  proposes 

a  combination  implicating  the  same 
market).  The  public  notice  will  also 
specif\"  a  period  during  which 
applicants  on  the  list  may  reach  a 
universal  settlement;  that  is.  a 
settlement  that  results  in  grant  or 
dismissal  of  all  applications  identified 
as  eligible  to  participate  in  the  lottery. 
Anv  such  settlement  agreement  must 
complv  with  all  Commission 
regulations.  If  no  universal  settlement  is 
reached  during  the  settlement  period, 
applications  for  that  market  will  be 
assigned  a  processing  priority  number 
bv  random  selection.  We  believe  that 
permitting  universal  settlements  will 
serve  the  pubUc  interest  by  permitting 
processing  of  an  application(s)  without 
random  selection,  thereby  speeding 
Commission  action  on  the  application. 
We  will  not  accept  settlements 
involving  fewer  than  all  eligible 
applicants  for  the  market.  Partial 
settlements  do  not  facilitate  processing 
as  random  selection  is  still  required  to 
determine  the  processing  order. 

IV.  Administrative  Matters 

23.  Pnpen\ork  Reduction  Act  of  1995 
Analysis.  This  Order  on  Reconsideration 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995  and 
found  to  impose  no  new  reporting 
requirements  on  the  public 

24.  Supplemental  Final  Regulator}- 
Flexibility  Act  Analysis.  Pursuant  to  the 
Regulatory-  Flexibili'tv  Act  of  1980.  as 
amended.  5  U.S.C.  601  et  seq..  the 
Commission's  Final  Regulatorv 
Fle.xibility  Act  Analysis  (FRFA)  in  the 
August  5.  1999  Local  Ownership  Order 
was  attached  as  Appendi.x  A  to  that 
order.  This  Order  on  Reconsideration 
has  no  significant  economic  impact  on 
small  entities  bevond  that  described  in 


the  discussion  of  voice  tests  in  the 
August  5.  1999  FRFA. 

25.  Ordering  Clauses.  Accordingly, 
pursuant  to  the  authority  contained  in 
Sections  4  (i)  &  (j).  303(r),  308,  310  and 
403  of  the  Communications  Act  of  1934, 
47  U.S.C.  154  (il  &  (j).  303(r),  308.  310 
and  403,  as  amended,  this  Order  on 
Reconsideration  is  adopted. 

26.  As  the  issues  resolved  herein 
affect  applications  that  will  be  filed  on 
-November  16.  1999.  the  effective  date  of 
the  Local  Ownership  Order,  pursuant  to 
5  U.S.C.  553(d)(3),  upon  good  cause 
shown,  this  Order  on  Reconsideration 
will  become  effective  November  16. 
1999. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
[FR  Doc  99-30019  Filed  11-15-99;  8:45  am] 
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Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific:  West  Coast 
Salmon  Fisheries;  Commercial  and 
Recreational  tnseason  Adjustments 
and  Reopening  from  Cape  Flattery  to 
Leadbetter  Point,  WA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Reopening:  inseason 

adjustments:  request  for  comments. 

SUMMARY:  NMFS  announces  the 
following  inseason  adjustment:  the 
commercial  salmon  fishery  in  the  area 
between  Cape  Alava  to  Leadbetter  Point, 
WA.  for  all  salmon  except  chinook 
reopened  on  September  5,  1999.  with 
the  suspension  of  certain  gear 
restrictions  and  the  coho  trip  limit.  The 
fisherv  closed  on  September  13,  1999. 
and  will  not  reopen  until  further 
notification.  There  were  12.400  coho 
remaining  in  the  quota  when  the  fishery 
opened.  Earlier  in  the  season  the  7.000 
chinook  quota  had  been  reached  and  the 
season  was  closed.  But  on  September  2, 
1999.  there  was  a  trade  of  1.000 
chinook.  from  the  north  of  Cape  Falcon 
recreational  salmon  fisheries  overall 
chinook  quota,  for  2.000  coho  from  the 


14,400  coho  remaining  in  the 
commercial  fishery  from  Cape  Alava  to 
Leadbetter  Point,  WA.  The  2.000  coho 
traded  from  the  commercial  fishen,' 
were  moved  to  the  Cape  Alava  to  Queets 
River  subarea  recreational  fishery 
increasing  the  coho  subarea  quota  to 
4.600  fish.  The  1.000  chinook  were  to  be 
used  to  cover  those  chinook  mortalities 
related  to  chinook  hooked  and  released 
during  the  9-day  commercial  open 
period  targeting  coho.  These  actions 
were  necessary'  to  conform  to  the  1999 
management  measures  and  were 
intended  to  ensure  conservation  of 
chinook  salmon. 

DATES:  The  commercial  salmon  fishery 
from  the  area  between  Cape  Alava  to 
Leadbetter  Point.  WA.  reopened 
effective  0001  hours  local  time  (l.t.), 
September  5,  1999,  and  closed  on 
September  13,  1999.  Comments  will  be 
accepted  through  December  1.  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle.  Jr..  Regional 
Administrator.  Nortliwest  Region, 
NMFS.  NOAA,  7600  Sand  Point  Way 
NE..  Bldg.  1.  Seattle.  WA  98115-0070. 
Information  relevant  to  this  docimient  is 
available  for  public  review  during 
business  horn's  at  the  Office  of  the 
Regional  Administrator.  Northwest 
Region.  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Robin.'^dn,  JOh- .526-6140. 
SUPPLEMENTARY  INFORMATION: 

Background 

in  the  1 999  management  measures  for 
ocean  salmon  fisheries  (64  FR  24078. 
May  5.  1999).  NMFS  announced  that  the 
conmiercial  fishery"  for  all  salmon  from 
Cape  Flattery  (48°23'00"  N.  lat.)  to  Cape 
Alava  (48=l6'00"  N.  lat.)  West  of 
125°05'00"  W.  long,  and  Cape  Alava  to 
Leadbetter  Point,  WA,  would  open  July 
10  through  the  earliest  of  September  30. 
1999,  or  attaiimient  of  the  overall 
chinook  quota  (preseason  4.500  chinook 
guideline)  or  20.000  coho  quota.  In  a 
previous  inseason  adjustment  NMFS 
transferred  2.500  chinook  of  the 
remaining  12.884  chinook  salmon  from 
the  May/June  commercial  fishery  to  the 
July  through  September  fishery  from 
Cape  Flattery  to  Leadbetter  Point.  WA, 
making  the  total  guideline  for  this  area 
for  this  period  7.000  chinook  salmon  (64 
FR  42856,  August  6, 1999). 

NMFS  also  made  the  additional 
inseason  adjustments.  First,  NMFS 
suspended  certain  gear  restrictions  (no 
more  than  4  spreads  per  line;  gear 
restricted  to  plugs  6  in  (15.2  cm)  or 
longer;  flashers  without  hooks  may  be 
used  if  installed  below  the  second 
spread  from  the  top  and.will  not  be 
counted  as  a  spread;  and  no  more  than 
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one  flastuT  [xt  line),  and  also 
suspfnujf'd  the  coho  trip  limit  (where 
•Mill  \  pssei  may  possess,  land  and 
dt'liviT  no  mure  than  100  coho  per  open 
pcriixi)  for  the  open  period  from  July  31 
to  August  3.  1999.  Second,  the  fishery 
was  closed  for  the  next  scheduled  open 
period.  August  7-10.  1999.  until 
relevant  data  regarding  the  chinook 
catch  was  collected  and  an  analysis 
completed  to  make  an  adequate  decision 
for  the  remaining  season.  NMFS  kept 
the  area  closed  to  fishing  through 
August  14.  1999.  Third.  NMFS  reopened 
the  area  hetween  (^ape  Alava  to 
Leadbetter  Point.  WA.  from  August  14 
through  .August  17.  1999.  with 
suspen.sion  of  gear  restrictions  and  the 
coho  trip  limit.  Fourth,  the  estimated 
catch  of  chinook  was  higher  than 
expected,  with  the  total  catch  as  of 
.-\ugust  19,  1999.  at  7.224  chinook, 
exceeding  the  7.00U  chinook  guideline. 
and  the  total  catch  of  coho  at  4,644; 
therefore.  NMFS  closed  the  area  to 
fishing  for  the  remainder  of  the 
scheduled  season  due  to  attainment  of 
the  7.000  chinook  guideline  (64  FR 
.n6177,  September  18,  1999). 

On  September  2.  1999.  the  Regional 
.Adnumstrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council),  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW).  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODf'W)  to  discuss  the  status  of  catch  in 
both  the  commercial  and  recreational 
salmon  fisheries  north  of  Cape  Falcon. 
Earlier  in  the  sea.^on  the  commercial 
fishery  reached  the  7.000  chinook  quota 
between  Cape  Alava  and  Leadbetter 
[loint.  WA,  and  the  season  was  closed. 
Fiowever.  only  4.600  coho  had  been 
caught  out  of  the  20.000  coho  quota. 
The  recreational  fishery  in  the  sub-area 
between  Cape  Alava  and  Queets  River. 
W.\.  caught  1.975  coho  of  the  sub-area 
quota  of  2,600  coho.  The  chinook  caught 
in  the  recreational  salmon  fishery  north 
of  Cape  Falcon  was  9.077  fish. 


approximately  42  percent  of  the  overall 
chinook  quota  of  21,400  chinook. 

The  sub-area  between  Cape  Alava  and 
Queets  River  was  nearing  its  coho  quota; 
however,  the  overall  recreational 
chinook  catch  was  well  below  the 
21.400  fish  quota  and.  in  light  of  a 
decreasing  chinook  catch  rate,  it  was 
very  unlikely  to  reach  half  that  amount 
with  the  recreational  seasons  scheduled 
to  close  on  September  30,  1999.  The 
States  recommended  a  trade  of  1,000 
chinook  from  the  north  of  Cape  Falcon 
recreational  salmon  fishery's  overall 
chinook  quota  of  21,400  fish,  for  2,000 
coho  transferred  out  of  the  14,400  coho 
remaining  in  the  commercial  fishery 
from  Cape  Alava  to  Leadbetter  Point. 
WA.  The  2,000  coho  would  be  moved  to 
the  Cape  Alava  to  Queets  River  subarea 
recreational  fishery,  increasing  the  coho 
subarea  quota  from  2.600  to  4.600  fish, 
and  the  1.000  chinook  would  be  used  to 
cover  those  chinook  mortalities  related 
to  chinook  hooked  and  released  during 
the  9-day  commercial  open  period 
targeting  coho.  In  addition,  the  States 
recommended  that  the  previous 
suspension  of  certain  gear  restrictions 
(no  more  than  4  spreads  per  line;  gear 
restricted  to  plugs  6  in  (15.2  cm)  or 
longer;  flashers  without  hooks  mav  be 
used  if  installed  below  the  second 
spread  from  the  top  and  will  not  be 
counted  as  a  spread;  and  no  more  than 
one  flasher  per  line),  and  also  the 
suspension  of  the  coho  trip  limit  (where 
each  vessel  may  possess,  land  and 
deliver  no  more  than  100  coho  per  open 
period)  be  continued  for  the  9-dav 
commercial  open  period  targeting  coho. 
Therefore.  NMFS  reopened  the 
commercial  salmon  fishery  in  the  area 
between  Cape  Alava  to  Leadbetter  Point. 
WA.  for  all  salmon  except  chinook  on 
September  5  until  September  13,  1999. 
(when  the  fishery  closed  for  the  season 
until  further  notification),  with  12.400 
coho  remaining  in  the  quota,  suspension 
of  certain  gear  restrictions,  and 
suspension  of  the  coho  trip  limit  NMFS 


increased  the  Cape  Alava  to  Queets 

River  subarea  recreational  salmon 
fishery's  coho  subarea  quota  to  4,600 
fish.   " 

Modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(lj.  AJl  other  restrictions  that 
applied  to  these  fisheries  remained  in 
effect  as  announced  in  the  annual 
management  measures. 

In  making  these  decisions,  the 
Regional  Administrator  consulted  with 
representatives  of  the  Council.  WDFW, 
and  ODFW.  The  States  of  Washington 
and  Oregon  will  manage  the  commercial 
and  recreational  fisheries  in  state  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action.  As  provided  bv  the 
inseason  notification  procedures  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  these  actions  was  given  prior  the 
effective  dates  by  telephone  hotline 
numbers  206-526-6667  and  800-662-     , 
9825.  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Clhannel  16 
VHF-FM  and  2182  kHz.  Because  of  the 
need  for  immediate  action  to  make 
inseason  adjustments  to  allow  harvest 
and  to  close  the  fishery  upon 
achievement  of  the  quota.  NMFS  has 
determined  that  good  cause  exists  for 
this  action  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  These  actions  do  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  9,  1999. 
Bruce  C.  Morehead. 
Actino  Director.  Office  of  Sustainable 
FishtTifs.  Xational  Marine  Fisheries  Service. 
|FR  Doc.  99-29872  Filed  11-15-99;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  Tiaking  pnor  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No,  99-NH4-160-AD] 
RIN2120-AA64 

Airworthiness  Directives:  Raytheon 
Model  Hawker  800  and  1000  Airplanes 
and  Model  DH.125,  HS.125,  BH.125. 
and  BAe.125  Series  Airplanes 

agency:  Federal  .Aviation 

.Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  documrnf  proposes  the 

adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Model  Hawker  800 
and  1000  airplanes  and  Model  DH.125. 
HS.125,  BH.125.  and  B,Ae.l25  series 
airplanes.  This  proposal  would  require 
replacement  of  cadmium  plated  fittings 
and  cone  caps  in  the  oxygen  system 
plumbing  with  improved  fittings  and 
cone  caps,  a  detailed  visual  inspection 
of  the  oxygen  system  plumbing  in  the 
area  of  the  replaced  parts,  and  corrective 
actions,  if  necessary.  This  proposal  is 
prompted  by  reports  indicating  that  a 
field  survey  of  the  affected  parts 
revealed  that  a  reaction  process  was 
occurring,  which  resulted  in  cadmium 
flaking.  The  actions  specified  bv  the 
proposed  .AD  are  intended  to  prevent 
flaking  of  cadmium  from  certain  oxygen 
system  plumbing  fittings  and  cone  caps 
from  blocking  the  valves  and  impairing 
the  function  of  the  oxygen  system, 
which  could  deprive  the  crew  and 
passengers  of  necessary  oxygen  during 
an  emergency  that  requires  oxygen. 
DATES:  Comments  must  be  received  by 
January  3,  2000. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No.  99-NM- 
160-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 


Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department.  P.O.  Box  85, 
Wichita.  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Small  Airplane 
Directorate,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
C.  DeVore.  Aerospace  Engineer.  Systems 
and  Propulsion  Branch,  ACE-116W, 
FAA,  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita.  Kansas 
67209;  telephone  (316)  946-4142;  fax 
(316)  946-4407. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  .All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  tile  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  will:  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  99-NM-160-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F,AA.  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-160-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  a  field  survey  of 
two  Raytheon  Model  DH.125,  HS.125, 
BH.125  series  400A/400B  airplanes 
equipped  with  cadmium  plated  cone 
caps,  a  reaction  process  occurred,  which 
resulted  in  cadmium  flaking.  The  cause 
of  the  flaking  has  been  attributed  to  the 
cone  caps  being  made  of  mild  steel  with 
cadmium  plating,  which  may 
decompose  and  flake  when  exposed  to 
oxygen.  Flaking  of  cadmium  from 
oxygen  system  plumbing  fittings  and 
cone  caps  can  block  valves  and  impair 
the  function  of  the  oxygen  system.  This 
condition,  if  not  corrected,  could  result 
in  depriving  the  crew  and  passengers  of 
necessary  oxygen  during  an  emergency 
that  requires  oxygen. 

Cone  caps  and  oxygen  system 
plumbing  fittings  on  Raytheon  Model 
Hawker  800  and  1000  airplanes  and 
Model  DH.125,  HS.125,  BH.125,  and 
BAe.125  series  airplanes  are  similar  to 
those  on  the  affected  Model  DH.125. 
HS.125,  BH.125  series  400A/400B 
airplanes.  Therefore,  all  of  these  models 
may  be  subject  to  the  same  imsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Raytheon  Service  Bulletins  SB  35-3034. 
SB'35-3167,  SB  35-3168,  SB  35-3169, 
SB  35-3171.  and  SB  35-3170,  all  dated 
September  1998.  These  service  bulletins 
describe  procedures  for  replacement  of 
cadmium  plated  fittings  and  cone  caps 
in  the  oxygen  system  plumbing  with 
improved  fittings  and  cone  caps;  and  a 
detailed  visual  inspection  of  the  oxygen 
system  plumbing  in  the  area  of  the 
replaced  parts,  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  cleaning  affected  areas  and 
performing  a  flow  check  of  the  oxygen 
system.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
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intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  mav  be  contacted  for 
disposition  of  certain  repair  conditions, 
this  proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA 

Cost  Impact 

There  are  approximately  724 
airplanes  of  the  affected  design  m  the 
worldwide  fleet.  The  F.A.-\  estimates  that 
481  airplanes  of  U.S.  registrv'  would  be 
affected  bv  this  proposed  AD. 

For  Model  DH  12.5.  HS.123.  BH.125 
series  lA/lB.  :1A/,1B,  400A.  4008,  401B. 
403A. 403B, 600A. ttOOB, 700A.  700B 
airplanes  (236  airplanes  of  U.S. 
registrv).  it  would  take  approximately  7 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  S60  per  work  hour.  Required 
parts  would  cost  approximately  between 
S28  and  S79  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  these 
airplanes  is  estimated  to  be  between 
$105,728.  and  $117,764.  or  between 
$448  and  S449  per  airplane. 

For  Model  BAe.125  series  800A  (C- 
29A)  airplanes  (6  airplanes  of  U.S. 
registrv),  it  would  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  S60  per  work  hour  Required 
parts  would  cost  approximately  S61  per 
airplane.  Based  on  these  figures,  the  cost 


impact  of  the  proposed  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  $1,446,  or  $241  per  airplane. 

For  Model  BAe.125  series  800A,  and 
800B  airplanes,  and  Model  Hawker  800 
airplanes  (202  airplanes  of  U.S. 
registry),  it  would  take  approximately 
10  work  hours  per  airplane  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  between  SI 6  and  S22  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  these  airplanes  is  estimated 
to  be  between  $124,432  and  $125,644. 
or  between  $616  and  $622  per  airplane. 

For  Model  BAe.125  series  1000 A  and 
lOOOB  airplanes,  and  Model  Hawker 
1000  airplanes  (37  airplanes  of  U.S. 
registry),  it  would  take  approximately  6 
work  hoius  per  airplane  to  accomplish 
the  proposed  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  between 
$66  and  $122  per  airplane.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  of  these 
airplanes  is  estimated  to  be  between 
$15,762  and  $17,834,  or  between  $426 
and  $482  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that 
mcuaufacturer  warranty  remedies  are 
available  for  some  labor  costs  associated 
with  accomplishing  the  actions  required 
by  this  proposed  AD.  Therefore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  may  be  less  than  the 
cost  impact  figiu^es  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 

Table  1 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'Februan,^  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copv  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  .Xircraft  Company  (Formerly 
Beech):  Docket  99-NM-160-AD. 
Applicability:  Models  and  series  of 
airplanes  as  listed  in  the  applicable  service 
bulletin(s)  specified  in  Table  1  of  this  AD, 
certificated  in  any  category: 


Model  of  airplane 


Raytheon  service  bulletin 


Date  of  sen/ice 
bulletin 


DH  125   HS  125   BH  125  senes  1A.  IB,  3A,  3B,  400A,  400B.  401B,  403A.  403B,  '  SB  35-3169  

600A.  6008,  700A   and  700B  airplanes, 

BAe  125  senes  800A  [C-29A)  airplanes  SB  35-3171    

BAe  125  series  800A  and  BOOB  airplanes,  and  Hawker  800  airplanes  SB  35-3034  and  SB35-3170  

BAe  125  series  1000A  and  1000B  airplanes,  and  Hawker  1000  airplanes SB  35-3167  and  SB  35-3168  September  1998. 


September  1998. 

September  1998. 
September  1998 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
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repaired  so  that  the  performance  ot  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flaking  of  cadmium  from 
certain  oxygen  system  plumbing  fittings  and 
cone  caps  from  blocking  the  valves  and 
impairing  the  function  of  the  oxygen  system, 
which  could  deprive  the  crew  and  passengers 
of  necessan,'  oxygen  during  an  emergency 
that  requires  oxygen,  accomplish  the 
following: 

(a)  For  Model  DH.125,  HS.lZ.'i.  BH.125 
series  lA,  IB.  3A.  38.  40a'\.  400B,  401B, 
403A,  403B,  600A.  600B.  700A  and  700B 
airplanes:  Within  6  months  after  the  effective 
date  of  this  AD.  replace  the  cadmium  plated 
cone  caps  in  the  oxygen  system  plumbing 
with  improved  cone  caps,  and  perform  a 
detailed  visual  inspet;tion  of  the  removed 
cone  caps,  tee-piece  and  sleeve  for  evidence 
of  flaking  or  corrosion:  in  accordance  with 
Raytheon  Service  Bulletin  SB  35-3169.  dated 
September  1998.  If  any  flaking  or  corrosion 
is  detected,  prior  to  further  flight,  clean  the 
tee-piece  and  sleeve,  and  perform  an  oxygen 
system  flow  check  in  accordance  with  the 
service  bulletin.  If  any  discrepancy  is  found 
during  the  flow  check,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  For  Model  BAe.125  series  800A  (C- 
29A)  airplanes:  Within  6  months  after  the 
effective  date  of  this  AD,  replace  the 
cadmium  plated  cone  caps  in  the  oxygen 
system  plumbing  with  improved  cone  caps, 
and  perform  a  detailed  visual  inspection  of 
the  removed  cone  caps,  tee-piece  and  sleeve 
for  evidence  of  flaking  or  corrosion:  in 
accordance  with  Raytheon  Service  Bulletin 
SB  35-3171,  dated  September  1998.  If  any 
flaking  or  corrosion  is  detected,  prior  to 
further  flight,  clean  the  tee-piece  and  sleeve, 
and  perform  an  oxygen  system  flow  check  in 
accordance  with  the  service  bulletin.  If  any 
discrepancy  is  found  during  the  flow  check, 
prior  to  further  flight,  repair  the  oxygen 
system  in  accordance  with  the  service 
bulletin,  except  as  required  by  paragraph  (e) 
of  this  AD. 

(c)  For  Model  BAe.125  series  800A  and 
800B  airplanes  and  Model  Hawker  800 
airplanes:  Within  6  months  after  the  effective 
date  of  this  AD.  replace  the  cadmium  plated 


cone  caps  in  the  oxygen  system  plumbing 
with  improved  cone  caps,  and  perform  a 
detailed  visual  inspection  of  the  removed 
cone  caps,  tee-piece  and  sleeve  for  evidence 
of  flaking  or  corrosion;  in  accordance  with 
Raytheon  Ser\'ice  Bulletins  SB3,5-3034  or  SB 
35-3170,  both  dated  September  1998.  as 
applicable.  If  any  flaking  or  corro.sion  is 
detected,  prior  to  further  flight,  clean  the  tee- 
piece  and  sleeve,  and  perform  an  oxygen 
system  flow  check  in  accordance  with  the 
service  bulletin.  If  any  discrepancy  is  found 
during  the  flow  check,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
the  service  bulletin,  except  as  required  by 
paragraph  (e)  of  this  AD. 

(d)  For  Model  BAe.125  series  lOOOA  and 
lOOOB  airplanes  and  Model  Hawker  1000 
series  airplanes:  Within  6  months  after  the 
effective  date  of  this  AD.  replace  the 
cadmium  plated  fittings  in  the  oxygen  system 
plumbing  with  improved  fittings,  and 
perform  a  detailed  visual  inspection  of  the 
removed  fittings  and  the  pipe  connections  for 
evidence  of  flaking  or  corrosion:  in 
accordance  with  Raytheon  Service  Bulletin 
SB  35-3167  or  SB  35-3168,  both  dated 
September  1998,  as  applicable.  If  any  flaking 
or  corrosion  is  detected,  prior  to  further 
flight,  clean  the  pipe  connections,  and 
perform  an  oxygen  system  flow  check  in 
accordance  with  the  service  bulletin.  If  any 
discrepancy  is  found  during  the  flow  check, 
prior  to  further  flight,  repair  the  oxygen 
system  in  accordance  with  the  service 
bulletin,  except  as  required  by  paragraph  (e) 
of  this  AD. 

(e)  If  any  discrepancy  is  found  during  a 
flow  check  required  by  paragraph  (a),  (b),  (c), 
or  (d)  of  this  AD  and  the  applicable  service 
bulletin  specifies  to  contact  the  manufacturer 
for  a  repair  disposition,  prior  to  further  flight, 
repair  the  oxygen  system  in  accordance  with 
a  method  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  DirectoratP 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
u.sed  if  approved  by  the  Manager,  Wichita 
ACO,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued-in  Renton.  Washington,  on 
November  9.  1999. 

D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  99-29828  Filed  11-15-99;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-NM-24-AD] 

RIN2120-AA64 

Airworthiness  Directives:  Airbus  Model 
A300  B2-1A,  B2-1C.  B2-203.  B2K-3C. 
B4-103,  B4-2C.  and  B4-203  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  B2-1A.  B2- 
IC.  B2-203,  B2K-3C.  B4-103.  B4-2C. 
and  B4-203  series  airplanes.  This 
proposal  would  require  modification  of 
the  wire  harness  routing  next  to  the 
pitch  artificial  feel  unit,  and  removal  of 
the  green  and  yellow  colors  from 
various  coimectors.  This  proposal  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the 
electrical  connections  of  the  actuators  of 
the  green  and  yellow  hydraulic  systems 
for  the  pitch  artificial  feel  unit  from 
being  cross  connected  due  to  the  design 
of  the  wire  harness  routing,  which  could 
result  in  a  stiff  elevator  control  at 
takeoff,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  16,  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
24-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this    • 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Ronton.  Washindnn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson,  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW,,  Renton,  Washington 
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98055-40riH;  telfiphone  (425)  227-2110: 

f.LX  (425)  227-n4Q 
SUPPLEMENTARY  INFORMATION: 

(lomraents  Invited 

Intprestpd  persons  are  invited  to 

participate  in  the  makint;  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thev  mav  desire  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  mav  be  changed  in  light 
of  the  comments  received. 

('omments  are  specificallv  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
ac:knowleda(?  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  99-NM-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Anv  person  mav  obtain  acopy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  .Mrplane  Directorate, 
ANM-1 14.  .\ttention:  Rules  Docket  No. 
9i*-NM-24-.-\i:).  HiOl  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  mav  exist  on  certain  Airbus 
Model  A300  B2-1A.  B2-1C.  B2-203. 
B2K-3C.  B4-103.  B4-2C,  and  B4-203 
series  airplanes.  The  DGAC  advises  that, 
during  maintenance,  the  electrical 
connectors  of  the  green  and  yellow 
hvdraulic  svstems  for  the  pitch  artificial 
feel  unit  mav  have  been  cross-connected 
due  to  the  design  of  the  wire  harness 
routing  (i.e  .  similar  wire  harness 
lengths  leading  to  the  actuator, 
equivalent  electrical  connectors,  etc.). 
Cross-connecting  these  electrical  wires 
could  result  in  a  stiff  elevator  control  at 
takeoff.  This  condition,  if  not  corrected. 


could  result  in  reduced  controllability 
of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-27-0184,  dated  August  19.  1996. 
and  Revision  01,  dated  December  4. 
1998,  which  describes  procedures  for 
modification  of  the  wire  harness  routing 
next  to  the  pitch  artificial  feel  unit,  and 
removal  of  the  green  and  yellow  colors 
from  various  connectors.  The 
modification  involves  replacing  the 
inclusive  fixing  points  on  the  wire 
harness  routing  next  to  the  pitch 
artificial  feel  unit  with  a  new,  improved 
wire  harness  routing.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 
The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  98-447- 
264(B),  dated  November  18.  1998,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  ein  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  1  airplane  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accompli'ih  the  proposed 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  53,079 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 


operators  is  estimated  to  be  53,259,  or 
53,259  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOb(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

.\irbus  Industrie:  Docket  99-NM-24-AD. 

Applicabilitv:  Model  A;JOO  B2-1A.  B2-1C. 
B2-20:i.  B2K-3C.  B4-103.  B4-2C.  and  B4- 
203  series  airplanes:  except  those  airplanes 
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on  which  Airbus  Modification  10702S20752 

(reference  Airbus  Service  Bulletin  A300-27- 
0184.  dated  August  19.  1996,  or  Revision  01. 
dated  December  4.  1998)  has  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  Iseen 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  electrical  connections  of  tin' 
actuators  of  the  green  and  yellow  hydraulic 
systems  for  the  pitch  artificial  feel  unit  from 
being  cross  connected  due  to  the  design  of 
the  wire  harness  routing,  which  could  result 
in  a  stiff  elevator  control  at  takeoff,  and 
consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Replacement  and  Removal 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  perform  the  actions  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A300-27-O184.  Revision  01.  dated  December 
4.  1998. 

(1)  Replace  the  wire  harness  routing  with 
a  new.  improved  wire  harness  routing. 

(2)  Remove  the  green  and  yellow  colors 
from  the  connectors  specified  in  the  service 
bulletin. 

Note  2:  Accomplishment  of  the  actions  in 
paragraph  (a)  of  this  AD  in  accordance  with 
Airbus  Service  Bulletin  A300-27-0184, 
dated  August  19,  1996,  is  considered 

acceptable  for  compliance  with  this  AD. 

Alternative  .Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA, 
Transport  .Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-llfi. 

Note  3:  Information  concerning  the 

existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 

ANM-n6, 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


'  Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  98—447- 
264(B),  dated  November  18.  1998. 

Issued  in  Renton,  Washington,  on 
November  9,  1999. 

D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29827  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  93 

[Docket  No.  28902;  Notice  of  Proposed 
Rulemaking  No,  97-6] 

Establishing  of  Corridors  in  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Disposition  of  comments. 

SUMMARY:  This  document  summarizes 
and  dispenses  of  comments  to  a  notice  of 
proposed  rulemaking  {Notice  97-6), 
published  May  15.  1997,  wrhich 
proposed  a  National  Canyon  corridor  for 
an  air  tour  route  through  the  central 
portion  of  Grand  Canyon  National  Park 
(GCNP).  The  FAA  withdrew  Notice  97- 
6  because  it  was  considering 
alternatives  to  this  route.  This  action 
summarizes  and  responds  to  the 
comments  concerning  the  National 
Canyon  corridor, 

FOR  FURTHER  INFORMATION  CONTACT: 
.■\Iberta  Brnwn.  Air  Trans[iiirtrttion 
Divi.sion.  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  .Avenue,  SVV, 
Washington,  DC  20591;  telephone:  (202) 
267-3724, 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  15,  1997,  the  FAA  issued 
Notice  No.  97-6.  which  proposed  a 
modification  to  the  National  Canyon 
corridor  that  was  originally  proposed  in 
December  1996  in  the  Notice  of 
Proposing  Rulemaking  (NPMR) 
addressing  the  use  of  quiet  technology 
aircraft  in  GCNP  (61  FR  693.34; 
December  31.  1996J.  Notice  No.  97-6 
proposed  two  quiet  technology 
corridors:  (1)  the  National  Canyon 
corridor  through  the  central  portion  of 
the  Park:  and  (2)  the  Bright  Angel 
corridor  in  the  eastern  portion  of  the 
Park.  The  FAA  received  a  total  of  143 
comments  on  this  proposal  from 
associations,  the  air  tour  industrv',  and 
individuals.  A  summary  of  comments 


and  FAA's  response  to  those  comments 
follows: 

Comments 

Clark  County  comments  that  the 
proposed  National  Canyon  route  "*   *   * 
still  fails  to  provide  a  sufficient  scenic 
view  to  support  a  viable  air  tour." 
Specifically,  this  commenter  finds  that 
air  visitors  would  lose  the  extremely 
scenic  views  of  the  Grand  Canyon, 
Havasu  Canyon,  and  Mt,  Sinyala  that 
are  seen  on  the  current  Blue  1.  Further, 
the  commenter  claims  that  the  lack  of  a 
viable  Blue  1/lA  will  result  in  a 
dangerous  diversion  of  traffic  to  the 
Blue  2  route,  economic  injury  to  the  air 
tour  industry,  and  a  shift  of  lioise  to  the 
Hualapai  reservation.  It  also  suggests 
that,  given  the  lack  of  a  scenic  air  tour, 
some  visitors  will  opt  for  ground  tours 
by  bus,  train  or  car.  Clark  County 
believes  that  the  Blue  1  route,  proposed 
in  above-referenced  December  1 996 
proposal  for  quiet  technology  aircraft,  is 
the  best  option  for  viable  air  tour.  Clark 
County  continues  to  endorse  the  use  of 
quiet  technology  as  providing  the  best 
opportunity  to  promote  long-term  noise 
reduction  at  the  least  cost  to  the  air  tour 
industry. 

In  a  related  economic  comment,  Clark 
County  notes  that  the  current  Blue  1 
generates  S97.5  million  in  operating 
revenues.  This  commenter  finds  the 
FAA's  economic  analysis  flawed  in  that 
it  assimies  that  all  air  visitors  would 
take  the  'imscenic'  proposed  route,  and 
because  it  assumes  that  the  only  loss  of 
revenue  from  the  lose  of  the  scenic 
portions  of  Blue  1  would  be  a  tiny 
diminution  in  ticket  prices.  Finally, 
Clark  County  comments  that,  together, 
the  proposed  quiet  technology'  route  and 
quiet  aircraft  will  more  than  meet  the 
Overflight  Act's  mandate  to 
substantially  restore  natural  quiet  in  the 
Park.  Clark  County  also  raises  a  number 
of  rulemaking  issues  for  GCNP  not 
directly  related  to  this  rulemaking 
proposal. 

Lake  Mead  Air  urges  the  FAA  to 
retain  the  Blue  1  route  as  it  is  less 
offensive  to  the  Native  Americans  than 
the  proposed  route.  This  commenter 
'oelieves  that  the  FAA  should  cease  all 
rulemaking  until  an  Environmental 
Impact  Statement  is  completed. 

Eagle  Canyon  Airlines  oelieves  that 
there  is  a  potential  for  increasing  unsafe 
operating  conditions  if  there  is  no  viable 
air  tour  route  through  the  National 
Canyon  area.  Moreover,  this  commenter 
finds  it  appropriate  to  return  to  the 
route  structure  as  it  existed  before 
December  31,  1996.  Rather  than  change 
the  structure  of  the  National  Canyon 
route  to  accommodate  the  Havasupai, 
Eagle  Canyon  Airlines  finds  that  it 
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would  bo  more  beneficial  for  the  air  tour 
operations  if  the  FAA  shifted  the  route 
slightly  to  the  north.  Eagle  reiterates  that 
an  air  tour  must  have  at  least  40  miles 
of  canyon  overflight  to  justify  an  air  tour 
sold  as  such. 

Southwest  Safaris  comments  that  the 
FAA  has  faded  to  consider  air  tour 
operations  approaching  from  the  south 
and  east  and  suggests  some 
modifications  of  routes  to  avoid 
ciongestion  and  possible  safety 
problems.  In  a  second  comment. 
Southwest  Safaris  comments  that  the 
FAA  should  not  allow  any  operator  to 
use  the  Bright  Angel  corridor  until  all 
operators  have  had  the  opportunity  to 
convert  to  quiet  technology  aircraft;  3 
years  should  be  sufficient  for  this 
conversion.  This  commenter  also  cites 
competition  problems  since  other 
companies  are  unwilling  to  lease  quiet 
technology  aircraft  to  small  operators 
who  might  compete  with  them  for  tour 
business 

Airstar  Helicopters  commends  the 
FAA  for  responding  to  the  safety 
concerns  generated  by  Notice  96—15 
(Noise  Limitations  for  Aircraft 
Operations  in  the  V'icinitv  of  Grand 
Tanvon  National  Park)  with  a 
recommendation  that  the  FAA  convene 
a  panel  of  affected  parties  to  reach  a 
consensus  on  the  GCNP. 

Scenic  Airlines  encourages  the  FAA 
to  adopt  the  December  1^196  proposal  for 
quiet  technology  aircraft  and  finds  that 
the  proposal  in  notice  97-6  contains  no 
incentives  for  operators  to  convert  to 
quieter  am  raft.  Scenic  finds  that  the 
National  C.anvon  route  as  proposed  does 
not  provide  a  quality  aerial  tour 
experience'  and  instead  proposes  a 
corridor  that  would  run  north  of 
Havasupai  tribal  lands  while  remaining 
south  of  the  Colorado  river.  This 
commenter  also  suggested  other  route 
options. 

Air  Vegas  commends  the  FAA  for  the 
reasoned  decision  tcj  amend  two  of  the 
flight-free  zones  with  corridors,  but 
finds  that  the  National  Canvon  route 
does  not  provide  a  viable  air  tour.  Air 
Vegas  believes  that  Special  Federal 
Aviation  Regulation  50-2  has  been 
successful  in  meeting  the  goals  of 
substantially  restoring  the  natural  quiet 
in  GCNP,  The  commenter  also  suggests 
a  slight  alternate  to  the  National  Canyon 
route. 

The  Sierra  Club  comments  that  the 
proposal  to  establish  two  routes  through 
flight-free  zones  is  a  move  away  from 
the  goal  of  Public  Law  100-91  to  restore 
the  natural  quiet  in  CJCNP.  While  it 
supports  the  use  of  quiet  technology 
aircraft,  this  commenter  believes  that 
methods  such  as  creating  corridors 
through  flight-free  zones  are 


counterproductive.  Sierra  Club  finds 
that  the  National  Canyon  route  provides 
some  relief  for  the  Havasupai 
reservation;  however,  it  does  not 
provide  enough  protection  for  the  river 
corridor.  It  also  finds  that  a  4-mile 
width  is  excessive;  if  safety  is  a  concern, 
the  number  of  flights  should  be  reduced. 
Sierra  Club  believes  that  a  cap  on 
operations  is  the  only  solution  to  the 
noise  problem  in  GCNP. 

Friends  of  Grand  Canyon  states  that 
the  proposed  routes  will  actually  make 
noise  levels  worse  in  the  eastern  portion 
of  the  Canyon.  This  commenter  finds 
that  the  proposed  National  Canyon 
modification  would  bring  little  relief  to 
the  Havasupai,  while  providing 
continuous  noise  to  the  central  portion 
of  the  GCNP.  In  addition,  unlimited 
noise  would  continue  to  permeate  the 
jntire  paik  since  there  is  no  restriction 
on  non-tour  aircraft  at  elevations  of 
1300  to  9500  feet.  This  association  finds 
that  the  NFS  and  FAA  have  failed  in 
their  responsibility  to  restore  natural 
quiet  to  the  park. 

The  General  Aviation  Manufacturers 
Association  (GAMA)  supports  the  two 
corridors,  saying  that  they  will  harm  no 
entity  and  will  have  a  positive  benefit 
for  air  tour  operators.  However,  GAMA 
states  that  limiting  the  use  of  one 
corridor  to  Category  C  aircraft  is 
arbitrary  and  subjective.  Additionally. 
GAMA  comments  that  the  December  31. 
2001  date  does  not  provide  sufficient 
time  for  industry  to  have  new  noise 
reduction  technologies  available. 

The  Navajo  Nation  reminds  the  FAA 
of  its  Section  106  responsibilities  under 
the  National  Historic  Preservation  Act 
and  its  position  that  no  flights  be 
conducted  over  the  "salt  trail"  and 
"Blue  Springs"  area.  The  FAA  notes 
that  these  two  areas  are  not  affectedby 
the  Notice  97-6  proposal. 

Grand  Canyon  Air  Tour  Council 
(CGATC)  comments  that  the  National 
Canyon  route,  as  proposed,  is  not  a 
viable  air  tour  route-  The  Council 
believes  that  the  two  goals  of  SFAR  50- 
2  have  been  met:  to  increase  safety  and 
to  substantially  restore  the  natural  quiet. 
AGATC  notes  that  visitor  complaints 
constitute  only  .0001%  of  all  visitors. 

Twin  Otter  International  (TOIL) 
comments  that  the  FAA  has  exceeded 
its  statutory  authority  with  the  new 
GCNP  rules  and  that  it  has  incorrectly 
applied  the  intent  of  Congress. 
Moreover,  it  has  applied  a  flawed  NPS 
noise  model  to  justify^  the  rules.  TOIL 
finds  that  there  is  insufficient  incentive 
for  converting  to  the  new  technology. 
Moreover,  limiting  west-bound  traffic  to 
quiet  technology  after  December  2201  is 
only  symbolic  since  only  2-3%  of  the 
air  tours  from  Las  Vegas  to  Tusayan  are 


flown  in*reverse.  In  addition,  this 
proposal  reduces  the  viewing  time  by 
about  40%.  TOIL  recommends 
maintaining  a  40-minute  canyon 
viewing  experience  and  further  urges 
the  FAA  to  limit  it  to  quiet  technology 
only. 

Grand  Canyon  Airlines  (GCA) 
comments  that  there  should  be  more 
incentive  routes  for  quiet  technology 
aircraft.  GCA  urges  FAA  and  NPS  to 
work  together  in  a  common  sense 
approach,  adding  that  the  value  in 
knowing  that  there  is  quiet  though  no 
one  is  there  is  'elitist  hogwash'.  GCA 
believes  that  FAA  discriminated  in 
favor  of  helicopters  by  giving  them  the 
lowest  altitudes  and  preferred  routes. 

Sierra  Club — Grand  Canyon  Chapter 
comments  that  NPS  modeling  shows 
that  eliminating  all  aircraft  from 
National  Canyon  corridor  is  an 
important  step  in  restoring  natural  quiet 
to  GCNP.  Likewise,  the  Sierra  Club — Los 
Angeles  Chapter  opposes  the  proposal 
to  allow  a  National  Canyon  route 
through  a  flight  free  zone. 

Grand  Canyon  River  Guides 
comments  that  there  should  be  no 
flights  through  flight  free  zones.  This 
commenter  notes  that  the  Havasupai 
also  want  these  flights  removed.  The 
Guides  believe  that  this  is  a  non- 
essential route  and  that  people  will  still 
book  tours,  regardless  of  the  location  of 
the  route. 

The  Havasupai  Indian  Tribe 
comments  that  only  through 
government  to  government  negotiations 
should  any  aircraft  be  able  to  fly  over 
their  reservation.  They  suggest  a  route 
through  the  Sanup  flight-free  zone  that 
could  avoid  their  reservation.  The 
Havasupai  also  find  the  Environmental 
Assessment  insufficient. 

More  than  100  comments  were 
received  from  individuals  who  enjoy  the 
GCNP  as  ground  visitors.  The  majority 
of  these  comments  state  that  routes 
through  flight-free  zones  defeated  the 
purpose  of  the  final  rule.  Many  of  these 
commenters  want  no  flights  over  GCNP, 
even  by  quiet  technology  aircraft. 

The  FAA's  response 

As  stated  in  the  withdrawal  of  Notice 
No.  97-6,  the  FAA.  in  consultation  with 
the  NPS,  had  determined  to  not  proceed 
with  the  proposals  set  forth  in  that 
notice.  Following  the  withdrawal,  the 
FAA  continued  to  search  for  a  route 
through  the  GCNP  that  would  provide  a 
viable  air  tour  while  at  the  same  time 
contributing  to  the  restoration  of  natural 
quiet  in  the  Park. 

The  focus  of  this  search  for  a  new  air 
tour  route  changed  significantly  with 
the  publication  in  the  Federal  Register 
of  NPS's  policy  dressing  a  dual  noise 
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standard  for  GCNP  (64  FR  38006:  Julv 
14.  1999).  NPS's  policy  revised  the 
noise  evaluation  methodology  and 
established  a  dual  noise  level  mapping 
(if  GCNP.  The  methodology  offectivelv 
devised  a  two  zone  system  for  assessing 
the  impacts  related  to  the  substantial 
restoration  of  natural  quiet  in  GCNP. 
Zone  One  is  based  on  the  standard  t)f 
noticeability,  which  was  used 
previously  for  noise  assessments  in 
GCNP  and  is  determined  to  be  three 
decibels  above  the  A-weighted  natural 
ambient  level.  Zone  Two  is  based  on  the 
standard  of  audibility,  whicl  .s 
determined  to  be  eight  decibels  below 
■Jhe  average  A-weighted  natural  ambient 
level.  The  National  Canyon  corridor 
proposed  in  Notice  97-6  would  have 
passed  through  Zone  2.  Consequently, 
application  of  the  audibility  standard  to 
the  National  Canvon  area  precludes  this 
area  from  consideration  as  a  possible  air 
tour  route.  The  FAA  recently  has 
proposed  two  air  tour  routes  through  the 
central  portion  of  the  GCNP,  which  do 
not  infringe  on  Zone  Two.  Notice  No. 
99-11,  .Modification  of  the  Dimensions 
of  the  Grand  Canyon  National  Park 
Special  Flight  Rules  Area  and  Flight 
Free  Zones  (64  FR  37296;  July  9.  1999) 
and  a  companion  Notice  of  availabilitv 
on  routes  in  Grand  Canvon  National 
Park  (64  FR  37191:  fuly  9,  1999)  both 
had  a  60-day  comment  period  that 
closed  on  September  7.  1999 

The  FAA  appreciates  the  comments 
that  the  public  provided  on  the 
proposals  in  Notice  97-6  Commenters 
provided  valuable  insights  into  what 
constitutes  a  viable  air  tour  route.  Other 
commenters  expressed  the  value  of 
restoring  natural  quiet  in  GCNP.  Native 
American  tribes  took  this  opportunity  to 
express  their  concerns  for  anv  air  tour 
route  that  could  affect  their  sacred 
properties.  These  comments  assist  the 
FAA  and  NPS  in  their  continuing  efforts 
to  develop  air  tour  routes  in  GCNT. 

Issued  in  Washington,  DC  on  November  5, 

1999. 

L.  Nicholas  Lacey. 

Director,  Flight  Standards  Senice. 

iFR  Doc    99-29901  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19CFR  Part  141 

RIN  1515-AC15 

Antlcounterfeitjng  Consumer 
Protection  Act:  Customs  Entry 
Documentation 

AGENCY:  (  iistnms  Ser\'ice.  Treasury. 
ACTION:  .Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  This  document  provides  an 

additional  30  days  for  interested 
members  of  the  public  to  submit 
comments  on  the  proposal  to  amend  the 
Customs  Regulations  to  implement 
section  12  of  the  Anticounterfeiting 
Consumer  Protection  Act  of  1996 
(ACPA).  Section  12  of  the  ACPA 
concerns  the  content  of  entr\' 
documentation  required  bv  Customs  to 
determine  whether  imported 
merchandise  or  its  packaging  bears  an 
infringing  trademark.  The  proposed 
regulatory  provision  requires  importers 
to  provide  on  the  invoice  a  listing  of  all 
trademarks  appearing  on  the  imported 
merchandise  and  its  packaging.  The 
proposal  was  published  in  the  Federal 
Register  on  September  13.  1999,  and  the 
comment  period  was  scheduled  to 
expire  on  November  12,  1999. 
DATES:  Comments  on  the  proposal  must 
be  received  on  or  before  December  13, 
1999. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  Ronald  Reagan 
Building,  1300  Pennsvlvania  Avenue, 
NW.  Washington  DC20229.  All 
comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  ^  1.4,  Treasurv  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b))  between  9:00  a.m.  and 
4:30  p.m.  on  normal  business  davs  at 
the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsvlvania  .Avenue, 
NW.  3rd  Floor.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Lou 
Alfano.  Commercial  Enfurt  Hnif-nt,  Office 
of  Field  Operations  (202,  4J"-()005. 
SUPPLEMENTARY  INFORMATION: 

Background 

("ustoms  published  a  document  in  the 
Federal  Register  (64  FR  49423)  on 
September  13.  1999,  proposing  to 
implement  section  12  of  the 


Anticounterfeiting  Consumer  Protection 
Act  of  1996  (ACPA).  Section  12  of  the 
ACPA  concerns  the  content  of  entry 
documentation  required  by  Customs  to 
determine  whether  imported 
merchandise  or  its  packaging  bears  an 
infringing  trademark.  The  proposed 
regulatory  provision  requires  importers 
to  provide  on  the  invoice  a  listing  of  all 
trademarks  appearing  on  the  imported 
merchandise  and  its  packaging. 

The  document  invited  the  public  to 
comment  on  the  proposal.  Comments  on 
the  proposed  rule  were  requested  on  or 
before  November  12,  1999, 

On  November  8,  1999,  Customs 
received  a  request  from  the  Customs  and 
International  Trade  Bar  Association  to 
extend  the  comment  period  an 
additional  30  days. 

Customs  has  determined  to  grant  the 
request  for  the  extension.  Accordingly, 
the  period  of  time  for  the  submission  of 
comments  is  being  extended  30  days. 
Comments  are  now  due  on  or  before 
December  13,  1999. 

Dated:  November  9.  1999. 
Stuart  P.  Seidel, 

Assistant  Commissioner.  Office  of 

Regulations  and  Rulings. 

[FR  Doc.  99-2979,3  Filed  11-15-99;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Part  322 

RIN  3220-AB38 

Remuneration 

AGENCY:  Raihoad  Retirement  Board, 
ACTION:  Proposed  rule. 

SUMMARY:  The  Raihoad  Retirement 
B  i.irsi  ,i-.nard)  proposes  to  amend  its 
regulations  defining  remuneration  and 
how  that  term  is  applied  to  claims  for 
benefits  under  the  Railroad 
Unemployment  Insurance  Act  (RUIA)  to 
reflect  changes  in  that  statute  and  to 
reflect  administrative  rulings  not  readily 
available  to  the  public. 

DATES:  Comments  should  be  submitted 
on  or  before  January  18,  2000, 
ADDRESSES:  Any  comments  should  be 
addressed  to  the  Secretarv'  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  (312)  751- 
4513.  FAX  (312)  751-7102,  TDD  (312) 
751-4701 

SUPPLEMENTARY  INFORMATION:  As 
administrator  of  the  RUIA.  the  Railroad 
Retirement  Board  pays  benefits  to 
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qualified  railroad  employees  for  their 
ilavs  of  unemployment  or  days  of 
su  kness.  as  defined  in  section  l(k)  of 
the  Act.  Benefits  are  not  payable  for  any 
(lav  if  "remuneration",  as  defined  in 
section  l(j)  of  the  RUIA.  is  payable  or 
arcrues  to  the  employee  for  such  day. 
Part  322  defines  the  term 

remuneration"  and  explains  how  the 
term  is  applied  to  claims  for  benefits, 
hut  it  has  not  been  revised  in  recent 
vears  to  reflecit  statutory  changes  and 
agencv  practice  and  procedure. 

Section  322, 1  which  currently  recites 
applicable  statutory  provisions,  is 
proposed  to  be  revised  to  provide  a 
plain  language  introduction  that 
explains  the  purpose  of  part  322. 

The  general  definition  f)f 
"remuneration"  set  forth  in  §  322.2  is 
proposed  to  be  revised  by  expanding  the 
definition  to  cover  two  statutory 
exceptions  to  the  definition,  subsidiary 
remuneration  and  supplemental 
unemplovment  or  sickness  benefits. 

.Section  322  3(b)  is  proposed  to  be 
amended  by  explaining  that  although 
"remuneration"  does  not  accrue  for 
davs  that  are  termed  "layover"  days, 
such  davs  are  not  compensable  "days  of 
unemplovment"  Also,  a  new  paragraph 
(d)  is  proposed  to  be  added  to  explain 
the  rules  that  would  apply  to  a  fully 
emploved  employee  who  has  additional 
davs  off  from  work  bv  reason  of  a 
compressed  or  flexible  work  schedule. 

Paragraph  (a)  of  §  322.4  is  proposed  to 
he  revised  by  indicating  that  the  Board 
will  seek  information  from  the 
employee's  base  year  employer  on 
whether  remuneration  is  payable  for 
davs  claimed. 

vSection  322.3  is  proposed  to  be 
amended  to  remove  a  reference  to  an 
obsolete  regulation. 

Paragraph  (a)  of  §  322.6  is  proposed  to 
be  revised  bv  indicating  that  payments 
made  to  an  emplovee  with  respect  to 
personal  injurv  are  considered 
remuneration  unless  allocated  to  other 
"damages". 

Section  322.7  is  proposed  to  be 
revised  to  conform  with  the  practices  of 
the  railroad  industrv  that  coordination 
and  dismissal  allowances,  separation, 
and  severance  payments  are 
remuneration,  even  when  paid  other 
than  through  a  collective  bargaining 
agreement,  and  even  when  paid  as  the 
result  of  an  involuntary  dismissal  or 
separation. 

Section  322  8  is  proposed  to  be 
amended  to  update  the  amount  of 
earnings  by  a  local  lodge  official  that 
mav  be  regarded  as  subsidiary 
remuneratirm.  This  amendment  is 
necessary  because  of  a  statutory  change 
that  increased  to  SI 5  per  day  the 
amount  of  an  employee's  earnings  that 


comes  within  the  definition  of 
subsidiary  remuneration. 

Finally,  a  new  §  322.9  is  proposed  to 
be  added  to  explain  the  term 
"subsidiary  remuneration".  Such 
remuneration  does  not  prevent  payment 
of  benefits,  except  as  explained  in 
§322.9. 

The  Board,  with  the  concurrence  of 
OMB,  has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  No.  12866. 
Therefore  no  regulator^'  impact  analysis 
is  required.  The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
numbers  3220-0049  and  3220-0022. 

List  of  Subjects  in  20  CFR  Part  322 

Railroad  employees.  Railroad 
unemployment  benefits,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  II.  part  322  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  322— REMUNERATION 

1.  The  authority  citation  for  part  322 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C.  362(1). 

2.  Section  322.1  is  revised  to  read  as 
follows: 

§  322.1     Introduction. 

The  Railroad  Unemployment 
Insurance  Act  provides  benefits  for  a 
qualified  employee's  days  of 
unemployment  or  days  of  sickness,  as 
defined  iia  section  l(k)  of  the  Act.  Under 
that  section,  no  day  can  be  a  day  of 
unemployment  or  a  day  of  sickness  for 
any  employee  if  "remuneration"  is 
payable  or  accrues  to  the  employee  for 
such  day.  In  computing  the  amount  of 
benefits  payable  to  an  emplovee  for  days 
of  unemployment  or  days  of  sickness  in 
any  registration  period,  or  in 
determining  whether  the  employee  has 
satisfied  the  waiting  period 
requirement,  the  Board  will  not  count 
any  day  with  respect  to  which 
remuneration  is  payable  or  accrues  to 
the  employee.  Section  322.2  defines  the 
term  "remuneration"  and  explains  what 
types  of  payments  to  employees 
constitute  remuneration. 

3.  Section  322.2  is  revised  to  read  as 
follows: 

§  322.2    General  definition  of  remuneration. 

(a)  Remuneration.  (1)  Remuneration 
includes  pay  for  services  for  hire,  pay 
for  time  lost  as  defined  in  §  322.6,  and 
other  earned  income  payable  or 
accruing  with  respect  to  any  day. 


Income  is  "earned"  if  it  is  payable  or 
accrues  in  consideration  of  services  and 
if  such  services  were  in  turn  rendered 
in  consideration  of  the  income  payable 
or  accruing. 

(2)  Remuneration  includes  income  in 
the  form  of  a  commodity,  service;  or 
privilege  if.  before  the  performance  of 
the  service  for  which  it  is  payment,  the 
parties  have  agreed  upon  the  value  of 
such  commodity,  service,  or  privilege, 
and  that  such  part  of  the  amount  agreed 
upon  to  bo  paid  may  be  paid  in  the  form 
of  such  commodity,  service,  or 
privilege. 

(3)  Remuneration  for  a  working  day 
that  includes  a  part  of  two  consecutive 
calendar  davs  is  deemed  to  have  been 
earned  on  the  first  of  such  two  days. 

(b)  Subsidiary  rpmunemtion.  For  the 
purpose  of  this  part,  remuneration  does 
not  include  subsidiary  remuneration,  as 
defined  in  §322.9.  Subsidiarv 
remuneration  for  any  day  does  not 
prevent  such  day  from  being  a  day  of 
unemployment  or  a  day  of  sickness, 
except  as  explained  in  §  322.9. 

(c)  Supplemental  unemployment  or 
sickness  benefits.  The  term 
remuneration  does  not  include  money 
pavments  received  by  an  employee 
pursuant  to  any  nongovernmental  plan 
for  unemployment  or  sickness 
insurance,  as  defined  in  part  323  of  this 
chapter.  Employer  payments  of  sick  pay 
to  an  employee  are  remuneration, 
except  when  payment  is  made  pursuant 
to  a  nongovernmental  plan  for  sickness 
insurance. 

4.  In  §  322.3,  revise  paragraph  (b).  and 
add  a  new  paragraph  (d)  to  read  as 
follows: 

§  322.3    Determining  the  days  with  respect 
to  which  remuneration  is  payable  or 
accrues. 

***** 

(b)  Layover  days.  Remuneration  shall 
not  be  regarded  as  payable  or  accruing 
to  an  employee  with  respect  to  his  or 
her  "lavover"  days  between  regular 
assignments  in  train  and  engine  service 
solely  because  they  are  termed 
"lavover"  days.  But  no  such  "layover" 
day  mav  be  considered  as  a  day  of 
unemployment  or  sickness.  See  §  332.6 
of  this  chapter. 
***** 

(d)  Equivalent  of  full-time  work.  An 
employee  who  works  few^er  than  five 
days  each  week  under  a  compressed 
work  schedule  that  provides  the 
equivalent  of  full-time  employment 
does  not  earn  remuneration  with  respect 
to  bis  or  her  additional  rest  days 
resulting  from  such  work  schedule,  but 
such  emplovee  will  not  be  considered  to 
be  available  for  work  on  such  rest  days. 
See  §327. 10(d)  of  this  chapter. 


8.  Revise  4 
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5.  In  §  322.4,  revise  paragraph  (a)  to 
road  as  follows: 

§322.4    Consideration  of  evidence. 

(a)  Initial  proof.  A  claimant's 
(prtification  that  he  or  she  did  not  work 
on  any  day  claimed  and  did  not  receive 
income  such  as  vacation  pay  or  pay  for 
time  lost  for  any  such  day  shall 
constitute  sufficient  evidence  for  an 
initial  finding  that  no  remuneration  is 
payable  or  has  accrued  to  him  or  her 
with  respect  to  such  day,  unless  a  base 
\  <Mr  employer  reports  that  he  or  she 
worked  on  days  claimed  or  received 
payments  that  constitute  remuneration 
as  defined  in  this  part,  or  unless  there 
is  other  conflicting  evidence. 


§322.5    [Amended]. 

6  Amend  t;  322..5(c)(2)  by  removing 
■in  accordance  with  §  222.3(h)  of  this 
chapter". 

7.  In  §  322.6.  revise  paragraph  (a)  to 
read  as  follows: 

§322.6    Pay  for  time  lost. 

(a)  Definition.  The  term  "pay  for  time 
lost"  means  any  payment  made  to  an 
employee  with  respect  to  an  identifiable 
period  of  time  during  which  the 
employee  was  absent  from  the  active 
service  of  the  person  or  company 
making  the  payment,  including  absence 
on  account  of  personal  injury.  The 
entire  amount  paid  to  an  employee  who 
was  absent  on  account  of  personal 
injury  is  pay  for  time  lost  if  such 
amount  includes  pay  for  time  lost, 
unless  at  the  time  of  payment  the 
parties,  by  agreement,  specify  a  different 
amount  as  the  amount  of  the  pay  for 
time  lost  and  the  period  of  time  covered 
by  such  pay  The  amount  allocated  to 
time  lost  is  remuneration  for  every  day 
in  the  period  of  time  lost.  The  amount 
of  a  payment  for  personal  injury  that  is 
apportioned  to  factors  other  than  tune 
lost  is.  nevertheless,  a  portion  of 
"damages"  for  the  purposes  of  part  341 
of  this  chapter. 
♦         *         *         «         * 

8.  Revise  §  322.7  to  read  as  follows: 

§  322.7    Dismissal,  coordination,  and 
separation  allowances. 

(a)  Coordination  or  dismissal 
allowance.  Coordination  or  dismissal 
allowances  are  payments  made  to  an 
employee  who  has  been  furloughed  for 
a  specified  period  of  time  during  which 
he  or  she  continues  in  an  employment 
relationship  and  remains  subject  to  call. 
Such  pay  is  remuneration  with  respect 
to  each  day  in  the  month  or  other  period 
for  which  it  is  payable.  The  employer 
shall  be  held  liable  to  the  Board  for  any 
benefits  paid  to  the  employee  and  found 
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recoverable  under  section  2(f)  of  the 
Railroad  Unemployment  Insurance  Act 
by  reason  of  the  payment  of  any  such 
allowances  or  other  pay  for  the  same 
days  for  which  the  Board  paid  benefits. 

(b)  Separation  allowance.  A 
separation  allowance  or  severance 
payment  made  to  an  employee  who 
voluntarily  or  involuntarily  terminates 
his  or  her  employment  relationship  is 
not  remuneration  with  respect  to  any 
day  after  the  employment  relationship  is 
severed.  An  employee  who  is  paid  a 
separation  allowance,  whether  in  a 
lump  sum  or  in  installments,  is 
disqualified  by  section  4(a-l)(iii)  of  the 
Railroad  Unemployment  Insurance  Act 
from  receiving  unemployment  or 
sickness  benefits  for  the  period  of  time 
approximating  the  length  of  time  it 
would  have  taken  the  employee  to  earn, 
at  his  or  her  "straight"  time  rate  of  pay, 
the  amount  of  the  separation  allowance 
if  he  or  she  had  continued  working  in 
the  job  from  which  he  or  she  separated. 

§322.8    [Amended]. 

9.  In  §  322. 8le)  remove  the  phrase 
"three  dollars"  and  add  in  its  place 
"S15". 

10.  Add  new  §  322.9  to  read  as 
follows: 

§322.9     Subsidiary  remuneration. 

(aj  Definition.  The  term    subsidiary 
remuneration"  means  remuneration  not 
in  excess  of  an  average  of  Si  5  per  dav 
for  the  period  with  respect  to  which  it 
is  payable  or  accrues,  if — 

(1 )  The  work  from  which  the 
remuneration  derives  requires 
substantially  less  than  full  time  as 
determined  by  generally  prevailing 
standards;  and 

(2)  The  work  is  susceptible  of 
performance  at  such  times  and  under 
such  circumstances  as  not  to  be 
inconsistent  with  the  holding  of  normal 
full-time  employment  in  another 
occupation. 

(b)  Exception.  If  a  claimant's 
remuneration  is  "compensation"  as 
defined  in  part  302  of  this  chapter,  such 
rem.uneration  is  not  subsidiary  unless 
the  claimant  had  base  year 
compensation  from  a  different  position 
or  occupation  of  not  less  than  two  and 
one-half  times  the  monthly 
compensation  base  for  months  in  the 
base  year  in  which  he  or  she  received 
the  remuneration.  Compensation  in 
excess  of  an  average  of  S15  per  day  is 
remuneration  for  the  days  for  which  it 
is  payable  or  accrues. 

(c)  Period  for  which  remuneration  is 
payable  or  accrues.  The  "period"  of 
time  used  in  determining  whether 
remuneration  averages  more  than  Si  5 
per  day  depends  on  the  terms  and 


conditions  of  the  employment  and  the 
rate  of  payment  for  the  work.  If  the 
claimant  is  paid  a  monthly  salan,-,  the 
"month"  is  the  period  with  respect  to 
which  the  pay  must  average  not  more 
than  Si 5  per  day.  The  average  is  the 
monthly  salary-  divided  by  30.  If  the 
claimant  is  paid  a  weekly  salary,  the 
amount  of  the  salary  is  divided  by 
seven.  If  the  claimant  is  paid  by  the 
hour  or  the  day,  the  "period  "  is  the  day. 
Where  payment  is  made  by  the  hour  or 
the  day,  the  pay  is  not  added  up  and 
then  averaged  out  over  the  week  or  the 
month.  For  example,  earnings  of  $20  on 
one  day  and  $10  on  another  day  do  not 
average  out  to  $15  per  day  so  as  to 
permit  both  days  to  be  considered  as 
days  of  unemployment  or  days  of 
sickness. 

(d)  Substantially  less  than  full  time. 
The  phrase  "substantially  less  than  full 
time"  means  employment  of  not  more 
than  four  hours  per  day. 

(e)  Compatibility  with  full  time 
employment.  Work  is  considered  to  be 
susceptible  of  performance  at  such 
times  and  under  such  circumstances  as 
not  to  be  inconsistent  with  the  holding 
of  normal  full-time  employment  in 
another  position  or  occupation  if  it  is  a 
form  of  secondary'  employment  that  a 
claimant  has  done  or  could  do  at  his  or 
her  own  convenience  while  performing 
the  duties  of  his  or  her  railroad  job. 

(f)  Determinations.  The  Board  shall 
make  a  determination  whether 
remuneration  is  subsidiary  by  applying 
the  standards  in  this  section  to  the  facts 
of  each  case.  Earnings  that  average  more 
than  $15  per  day  are  not  subsidian,- 
remuneration  under  any  circiunstances. 
Also,  earnings  of  any  amount  that  are 
included  in  a  claimant's  qualifying  base 
year  compensation  are  not  subsidiary 
remuneration.  Even  if  earnings  do  not 
exceed  an  average  of  $15  per  day,  they 
may  still  not  be  subsidiarv'  remuneration 
if  the  claimant  worked  more  than  four 
hoius  per  day  or  if  the  work  had  to  be 
performed  at  such  times  and  under  such 
circumstances  as  to  be  inconsistent  with 
the  holding  of  normal  full-time  work  in 
his  or  her  regular  railroad  work.  If  the 
evidence  does  not  establish  that  the 
earnings  are  subsidiary  remuneration, 
the  question  whether  they  are 
remuneration  for  particular  davs  will 
then  be  considered. 

(g)  Examples.  The  following  examples 
illustrate  this  section: 

(1)  A  claimant  receives  a  salary  of 
$350  per  month  for  serving  as  secretary- 
treasurer  of  the  local  lodge  of  his  union. 
He  performs  a  variety  of  duties  at  his 
own  convenience  while  holding  down  a 
full-time  railroad  job  in  his  craft.  The 
average  payment  per  day  is  not  more 
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than  $15  and  is.  therefore,  subsidiary 
remuneration. 

(2)  A  claimant  worked  three  hours  per 
dav,  at  S5  per  hour,  in  the  family 
in.surance  business.  He  was  marked  up 
for  work  as  <in  extra  board  trainman  and 
worked  whenever  he  was  called.  When 
called,  he  skipped  work  in  the  family 
insurance  business.  His  insurance 
earnings  of  SI 5  per  day  were  subsidiar\' 
remuneration. 

(3)  While  unemployed  from  her 
railroad  job.  a  claimant  took  a  job  as  a 
school  bus  driver.  She  worked  from  7 
a.m.  to  9  a.m..  and  2:30  p.m.  to  5:30 

p  m.  Her  regular  railroad  job  was  a 
davtime  job  frf)m  8  a.m.  to  4:30  p.m.  Her 
pav  as  a  school  bus  driver  was  not 
subsidiarv  remuneration  because  the  job 
was  not  compatible  with  the  holding  of 
full  time  work  in  her  regular  railroad 
occupation. 

Dated:  November  4,  1999. 

By  .\iithority  of  the  Board. 
Beatrice  Ezerski, 
Sfin'tan  to  the  Board. 
|FR  Doc  q'^2'^6.i5  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  7905-01 -P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

[Docket  No.  T-033] 

Nevada  State  Plan;  Eligibility  for  Final 
Approval  Determination;  Proposal  to 
Grant  an  Affirmative  Final  Approval 
Determination;  Comment  Period  and 
Opportunity  To  Request  Public 
Hearing 

agency:  Occ:upatR)nal  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Proposed  final  State  plan 
approval:  request  for  written  comments: 
notice  of  opportimity  to  request 
informal  public  htMring. 

SUMMARY:  This  document  gives  notice  of 
the  eligibility  of  the  Nevada  State 
occupational  safety  and  health  plan,  as 
administered  by  the  Nevada  Division  of 
Industrial  Relations,  for  determination 
under  section  18(e)  of  the  Occupational 
Safety  and  Health  Act  of  1970  as  to 
whether  final  approval  of  the  State  plan 
should  be  granted. 

If  an  affirmative  determination  under 
section  18(e)  is  made,  Federal  standards 
and  enforcement  authority  will  no 
longer  apply  to  issues  covered  by  the 
Nevada  plan.  This  document  announces 
that  OSHA  is  soliciting  written  public 


comment  regarding  whether  or  not  final 
State  plan  approval  should  be  granted. 
and  offers  an  opportunity  to  interested 
persons  to  request  an  informal  public 
hearing  on  the  question  of  final  State 
plan  approval. 

DATES:  Written  comments  or  requests  for 
a  hearing  should  must  be  received  by 
December  16,  1999. 
ADDRESSES:  Written  comments  or 
requests  for  a  hearing  should  be 
submitted,  in  duplicate,  to  the  Docket 
Officer,  Docket  No.  T-033,  U.S. 
Department  of  Labor,  Room  N2625  200 
Constitution  Avenue  N.W.,  Washington. 
DC  20210,  (202)  693-2350.  Comments 
limited  to  10  pages  or  fewer  mav  also  be 
transmitted  by  FAX  to:  (202)  693-1648, 
provided  that  the  original  and  one  copy 
of  the  comment  are  sent  to  the  Docket 
Office  immediately  thereafter. 
Electronic  comments  may  be  submitted 
on  the  Internet  at:  http://www.osha- 
slc.gov/e-comments/e-comments- 
nevada.html  . 

FOR  FURTHER  INFORMATION  CONTACT: 
Bormie  Friedman,  Director.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3637,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
(202) 693-1999. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  651, 
e*  seq,  (the  "Act")  provides  that  States 
which  desire  to  assume  responsibility 
for  the  development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of  a  State 
plan.  Procedures  for  State  Plan 
submission  and  approval  are  set  forth  in 
regulations  at  29  CFR  Part  1902.  if  the 
Assistant  Secretary,  applying  the  criteria 
set  forth  in  section  18(c)  of  the  Act  and 
29  CFR  1902.3  and  .4.  finds  that  the 
plan  provides  or  will  provide  for  State 
standards  and  enforcement  which  are  at 
least  as  effective  as  Federal  standards 
and  enforcement,  "initial  approval"  is 
granted.  A  State  may  commence 
operations  under  its  plan  after  this 
determination  is  made,  but  the  Assistant 
Secretary  retains  discretionarv'  Federal 
enforcement  authority  during  the  initial 
approval  period  as  provided  by  section 
18(e)  of  the  Act.  A  State  plan  may 
receive  initial  approval  even  though. 
upon  submission,  it  does  not  fully  meet 
the  criteria  set  forth  in  §§  1902.3  and 
1902.4,  if  it  includes  satisfactory 
assurances  by  the  State  that  it  will  take 
the  necessary  "developmental  steps  '  to 
meet  the  criteria  within  a  three-year 


period  (29  CFR  1902.2(b)).  The  Assistant 
Secretarv  publishes  a  "certification  of 
completion  of  developmental  steps" 
when  all  of  a  State's  developmental 
commitments  have  been  satisfactorily 
met  (29  CFR  1902.34). 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficientlv  to  warrant  a  suspension  of 
concurrent  Federal  enforcement 
activitv.  it  becomes  eligible  to  enter  into 
an  "operational  status  agreement"  with 
OSHA  (29  CFR  1954.3(f)).  A  State  must 
have  enacted  its  enabling  legislation, 
promulgated  State  standards,  achieved 
an  adequate  level  of  qualified  personnel, 
and  established  a  system  for  review  of 
contested  enforcement  actions.  Under 
these  voluntar\'  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
State  plan,  where  the  .State  program  is     • 
providing  an  acceptable  level  of 
protection. 

Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretarv-  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  criteria  set  forth 
in  section  18(c)  of  the  Act  and  29  CFR 
1902.37  are  being  applied  and  whether 
final  approval  should  be  granted. 

An  affirmative  determination  under 
section  18(e)  of  the  Act  (usually  referred 
to  as  "final  approval"  of  the  State  plan) 
results  in  the  relinquishment  of 
authority  for  Federal  concurrent 
enforcement  jurisdiction  in  the  State 
with  respect  to  occupational  safety  and 
health  issues  covered  by  the  plan  (29 
U.S.C.  667(e)).  Procedures  for  section 
18(e)  determinations  are  found  at  29 
CFR  Part  1902.  Subpart  D.  In  general,  in 
order  to  be  granted  final  approval, 
actual  performance  by  the  State  must  be 
"at  least  as  effective"  overall  as  the 
Federal  OSHA  program  in  all  areas 
covered  under  the  State  plan. 

.•\n  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety 
inspectors  and  industrial  hvgienists 
established  by  OSHA  for  that  State.  This 
requirement  stems  from  a  1978  Court 
Order  bv  the  U.S.  District  Court  for  the 
District  of  Columbia  [AFL-CIO  v. 
Marsha}}.  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  personnel 
needed  to  assure  a  "fully  effective" 
enforcement  program. 
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The  last  requirement  for  final 
approval  consideration  is  that  a  State 
must  participate  in  OSHA's  Integrated 
Management  Information  System  (IMIS). 
This  is  required  so  that  OSHA  can 
obtain  the  detailed  program 
performance  data  on  a  State  necessary  to 
make  an  objective  continuing  evaluation 
of  whether  the  State  performance  meets 
the  statutory-  and  regulator}'  criteria  for 
final  approval. 

Hislor>  of  the  Nevada  Plan  and  of  Its 
Compliance  StaffintJ  Benchmarks 

Nevada  Plan 

On  December  12,  1972.  Nevada 
submitted  an  occupational  safetv  and 
health  plan  in  accordance  with  section 
18(b)  of  the  Act  and  29  CFR  Part  1902. 
Subpart  C,  and  on  March  IB.  197.3  a 
notice  was  published  in  the  Federal 
Register  (38  FR  7157)  concerning  the 
submission  of  the  plan,  announcing  that 
initial  Federal  approval  of  the  plan  was 
at  issue  and  offering  interested  persons 
30  days  in  which  to  submit  data,  views 
and  arguments  in  writing  concerning 
the  plan. 

Written  comments  concerning  the 
plan  were  submitted  on  behalf  of  the 
American  Federation  of  Labor  and 
Congress  of  Industrial  Organizations 
(AFL-CIO).  No  other  written  comments 
were  received,  and  no  request  for  an 
informal  hearing  was  received.  In 
response  to  concerns  raised  bv  the  AFL- 
CIO.  as  well  as  issues  noted  by  OSHA. 
the  State  made  clarifications  and 
revisions  to  its  plan,  particularly  in  the 
areas  of  employee  rights.  Thereafter,  on 
lanuary  4.  1974.  the  .Assistant  Secretar\ 
published  a  Federal  Register  notice  (39 
FR  1008)  granting  initial  approval  of  the 
Nevada  plan  as  a  developmental  plan 
and  adopting  Subpart  W  of  Part  1952' 
containing  the  decision  and  describing 
the  plan. 

The  Nevada  Division  of  Industrial 
Relations  in  the  State  Department  of 
Business  and  Industry  is  designated  as 
the  agency  having  responsibility  for 
administering  the  plan  throughout  the 
State  under  the  authority  of  the  Nevada 
Occupational  Safetv  and  Health  Act 
(Nevada  Revised  Statutes.  Chapter  618). 
The  plan  covers  all  private  sector 
employers  with  the  exception  of  private 
employers  on  Indian  land.  Federal 
employers  and.  to  the  extent  that  any 
exist  in  Nevada,  employers  engaged  in 
longshoring  and  maritime  operations 
upon  any  navigable  waters  in  the  State. 
Such  employers  remain  subject  to 
Federal  OSHA  jurisdiction.  Federal 
OSHA  also  retains  authority  for 
coverage  of  the  L'nitpd  States  Postal 
Service  (USPS),  including  USPS 
employees,  contract  employees,  and 


contractor-operated  facilities  engaged  in 
USPS  mail  operations.  The  States 
coverage  extends  to  all  State  and  local 
government  employers.  The  plan 
provides  for  the  automatic  adoption  by 
Nevada  of  standards  which  are  identical 
to  Federal  occupational  safety  and 
health  standards,  on  the  effective  date  of 
the  Federal  standard,  unless  the  State 
adopts  an  alternate  standard  which  is  as 
effective  as  the  Federal  standard.  The 
plan  requires  employers  to  furnish 
employment  and  place  of  employment 
which  is  free  from  recognized  hazards 
that  are  causing  or  are  likely  to  cause 
death  or  serious  physical  harm,  and  to 
comply  with  all  occupational  safety  and 
health  standards  promulgated  bv  the 
State  agency.  Employees  are  required  to 
comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
The  plan  contains  provisions  similar 
to  Federal  procedures  governing: 
inspection  and  citation  procedures; 
emergency  temporaiy  standards; 
imminent  danger  proceedings:  coverage 
under  the  general  duty  clause: 
variances;  safeguards  to  protect  trade 
secrets;  protection  of  employees  against 
discrimination  for  exercising  their  rights 
under  the  plan;  and  employer  and 
employee  rights  to  participate  in 
inspection  and  review  proceedings. 
Notices  of  contest  of  citations  and 
penalties  are  heard  by  the  Occupational 
Safety  and  Health  Review  Board,  an 
independent  administrative  board. 
Decisions  of  the  Review  Board  may  be 
appealed  to  the  appropriate  State 
District  Court. 

The  Assistant  Secretary's  initial 
approval  of  the  Nevada  developmental 
plan,  a  general  description  of  the  plan, 
a  schedule  of  required  developmental 
steps,  and  a  provision  for  the  exercise  of 
discretionary  concurrent  Federal 
enforcement  during  the  period  of  initial 
approval  were  codified  in  the  Code  of 
Federal  Regulations  (29  CFR  Part  1952, 
Subpart  VV,  39  FR  1008,  January  4. 
1974). 

In  accordance  with  the  State's 
developmental  schedule,  all  major 
structural  components  of  the  plan  were 
put  in  place  and  documentation 
submitted  for  OSHA  approval  on  or 
before  January  1,  1977.  These 
"developmental  steps"  included 
enactment  of  amendments  to  the 
Nevada  Occupational  Safety  and  Health 
Act,  promulgation  of  State  occupational 
safety  and  health  standards  identical  to 
Federal  standards  and  establishment  of 
a  public  employee  program.  In 
completing  these  developmental  steps, 
the  State  developed  and  submitted  for 
Federal  approval  all  components  of  its 
program  including,  among  other  things; 
regulations  for  inspections,  citations 


and  proposed  penalties;  recordkeeping 
and  reporting  regulations;  variance 
regulations;  compliance  procedures: 
and,  rules  of  procedure  for  the  Nevada 
Occupational  Safety  and  Health  Review 
Board. 

These  submissions  were  carefully 
reviewed  by  OSHA;  after  opportunity 
for  public  comment  and  modification  of 
State  submissions,  where  appropriate, 
the  major  plan  elements  were  approved 
by  the  Assistant  Secretan-  as  meeting 
the  criteria  of  section  18  of  the  Act  and 
29  CFR  1902.3  and  1902.4.  The  Nevada 
Subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  determinations  (see  29  CFR 
1952.292). 

On  August  13. 1981,  in  accordance 
with  procedures  at  29  CFR  1902,34  and 
1902.35,  the  Assistant  Secretary 
certified  that  Nevada  had  satisfactorily 
completed  all  developmental  steps  (46 
FR  42844;  August  25.  1981).  In 
certifying  the  plan,  the  Assistant 
Secretary  found  the  structural  features 
of  the  program — the  statutes,  standards, 
regulations,  and  written  procedures  for 
administering  the  Nevada  plan— to  be  as 
effective  as  corresponding  Federal 
provisions.  Certification  does  not, 
however,  entail  findings  or  conclusions 
by  OSHA  concerning  adequacy  of  actual 
plan  performance.  As  has  aheady  been 
noted.  OSHA  regulations  provide  that 
certification  initiates  a  period  of 
evaluation  and  monitoring  of  State 
activity  to  determine  in  accordance  with 
section  18(e)  of  the  Act  whether  the 
statutory  or  regulatory  criteria  for  State 
plans  are  being  applied  in  actual 
operations  under  the  plan  and  whether 
final  approval  should  be  granted. 

On  December  9, 1981,  OSHA  and  the 
State  of  Nevada  entered  into  an 
Operational  Status  Agreement  which 
suspended  the  exercise  of  Federal 
conciu-rent  enforcement  authority  in 
Nevada  in  all  except  specifically 
identified  areas.  (See  47  FR  25323). 

The  State  has  submitted  plan 
supplements  describing  changes  to  its 
program  since  plan  approval.  OSHA's 
approval  of  major  plan  changes  has  been 
announced  in  Federal  Register  notices 
published  periodically.  Approval  of 
more  recent  change  submissions  will  be 
published  in  the  Federal  Register  as 
appropriate. 

Nevada  Benchmarks 

Under  the  terms  of  a  1978  Court  Order 
in  AFL-CIO  v.  Marshall,  compliance 
staffing  levels  (benchmarks)  necessary 
for  a  "fully  effective"  enforcement 
program  were  required  to  be  established 
for  each  State  operating  an  approved 
State  plan.  In  1980,  in  response  to  the 
Court  Order,  OSHA  established 
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benchmarks  for  all  approved  State 
plans,  including  benchmarks  of  7  safety 
and  9  health  compliance  officers  for 
Nevada.  The  1978  Court  Order  noted 
that  new  information  might  warrant  an 
adiustment  by  OSHA  of  the  fully 
effective  benchmarks.  In  )uly  1986. 
Nevada,  in  conjunction  with  OSHA, 
completed  a  reassessment  of  the  levels 
resulting  in  proposed  revised 
compliance  staffing  benchmarks  of  11 
safety  and  5  health  compliance  officers. 
After  opportunity  for  public  comment 
and  ser\ice  on  the  AFL-CIO.  the 
Assistant  Secretar>-  approved  these 
revised  staffing  requirements  on 
September  11.  1987  (52  FR  34381). 

Determination  of  Eligibility 

This  Federal  Register  notice 
announces  the  eligibility  of  the  Nevada 
plan  for  final  approval  determination 
under  section  18(e).  (29  CFR  1902.39(c) 
requires  that  notice  of  this 
determination  of  eligibility  be  published 
in  order  to  seek  public  input  prior  to  the 
Assistant  Secretary's  decision.)  The 
determination  of  eligibility  is  based 
upon  OSHA's  findings  that: 

(1)  The  Ne\ada  plan  has  been 
monitored  in  actual  operation  for  at 
least  one  vear  following  certification. 
The  results  of  OSHA's  monitoring  of  the 
plan  since  the  c:ommencement  of  plan 

.  operations  are  contained  in  written 
evaluation  reports  which  are  made 
available  to  the  State  and  to  the  public. 
The  results  of  OSHA's  most  recent  post- 
certification  monitoring  are  set  forth  in 
a  comprehensive  evaluation  report 
covering  the  period  of  luly  1.  1995 
through  March  31.  1999.  with  special 
attention  to  the  period  from  October  1. 
1997  to  March  31.  1999.  which  has  been 
made  part  of  the  record  of  the  present 
proceedings  and  is  available  in  Docket 
T-033,  together  with  all  previous 
evaluation  reports  since  1981. 

(2)  The  plan  meets  the  State's  revised 
benchmarks  for  enforcement  staffing. 
On  September  11.  1987.  pursuant  to  the 
terms  of  the  Court  Order  and  the  1980 
Report  to  the  Cowrt  in  AFL-CIO  v. 
Mnmhall.  OSHA  approved  revised  fully 
effective  benchmarks  of  11  safety  and  5 
health  compliance  officers  for  Nevada 
based  on  an  assessment  of  State-specific 
characteristics  and  historical 
e.xperiences.  Nevada  has  allocated 
positions  well  in  excess  of  these 
numbers,  as  evidenced  by  the  FY  1999 
Application  for  Federal  Assistance  in 
which  the  State  has  committed  itself  to 
funding  the  State  share  of  salaries  for  22 
safetv  and  9  health  compliance  officers. 
The  FY  1999  grant  application  has  been 
made  part  of  the  record  in  the  present 
proceeding. 


Nevada  provides  State  funds  for  its 
program  well  in  excess  of  the  50% 
match  of  Federal  funding  required.  The 
additional  funds  have  allowed  the  State 
to  expand  staffing  and  activities  in  both 
its  enforcement  and  voluntary 
compliance  programs. 

(3)  Nevada  participates  and  has 
assured  its  continued  participation  in 
the  bitegrated  Management  Information 
System  (IMIS)  developed  bv  OSHA. 

Like  other  States  with  approved 
plans.  Nevada  has  developed  a  five-year 
Strategic  Plan  to  guide  its  efforts  to 
improve  occupational  safety  and  health 
in  the  State.  The  State's  strategic  goals 
are  similar  to  those  of  Federal  OSHA 
(improve  workplace  safety  and  health, 
change  workplace  culture,  and  assure 
public  confidence).  The  Strategic  Plan 
and  the  FY  1999  Aimual  Performance 
Plan  are  available  in  Docket  T-033. 

Issues  for  Determination  in  the  18(e) 
Proceedings 

The  Nevada  plan  is  now  at  issue 
before  the  Assistant  Secretary-  for 
determination  as  to  whether  the  criteria 
of  section  18(c)  of  the  Act  are  being 
applied  in  actual  operation  in  a  manner 
at  least  as  effective  as  the  Federal 
program.  29  CFR  1902.37(a)  requires  the 
Assistant  Secretary,  as  part  of  the  final 
approval  process  to  determine  if  the 
State  has  applied  and  implemented  all 
the  specific  criteria  and  indices  of 
effectiveness  of  §§1902  3  and  1902.4. 
The  Assistant  Secretary'  must  make  this 
determination  bv  considering  the  factors 
set  forth  in  §  1962.37(b).  OSHA  believes 
that  the  results  of  its  evaluation  of  the 
Nevada  program  as  described  in  the 
most  recent  evaluation  report. 
considered  in  light  of  these  regulatory 
criteria  and  the  criteria  in  section  18(c) 
of  the  Act.  indicate  that  the  regulatory 
indices  and  criteria  are  being  met.  The 
Assistant  Secretary  accordingly  has 
made  an  initial  determination  that  the 
Nevada  plan  is  eligible  for  an 
affirmative  section  18(e)  determination. 
This  notice  initiates  proceedings  by 
which  OSHA  expects  to  elicit  public 
conunent  on  the  issue  of  granting  an 
affirmative  section  18(e)  determination 
to  Nevada.  In  order  to  encourage  the 
submission  of  informed  and  specific 
public  comment,  a  summary  of  current 
evaluation  findings  with  respect  to  these 
criteria  is  set  forth  below. 

(a)  Standards  and  Variances.  Section 
18(c)(2)  of  the  Act  requires  State  plans 
to  provide  for  occupational  safety  and 
health  standards  which  are  at  least  as 
effective  as  Federal  standards.  A  State  is 
required  to  adopt,  in  a  timely  manner, 
all  Federal  standards  and  amendments 
or  to  develop  and  promulgate  State 
standards  and  amendments  at  least  as 


effective  as  the  Federal  standards.  See 
§§  1902.37(b)(3).  1902.3(c).  1902  4  (a) 
and  (b).  The  Nevada  plan  provides  for 
the  automatic  adoption  of  standards 
which  are  identical  to  Federal 
standards.  A  new  standard  becomes 
effective  in  Nevada  on  the  effective  date 
of  the  Federal  standard.  The  State  may 
adopt  alternative  standards  and  has 
adopted  some  standards  which  do  not 
have  Federal  counterparts,  such  as 
standards  concerning  ammonium 
perchlorate  and  tower  cranes.  Nevada 
also  has  regulations  requiring  pre- 
construction  safety  conferences  with  the 
Division  of  Industrial  Relations  for 
certain  tvpes  of  construction  projects. 

The  State  also  requires  employers 
with  more  than  10  employees  to 
implement  safety  and  health  programs, 
including  a  safety  and  health  committee 
for  emplovers  with  more  than  25 
emplovees.  For  issues  where  OSHA  is 
considering  issuing  a  rule,  as  in  the  case 
of  safety  and  health  programs,  the 
agencv  does  not  take  action  to  decide 
whether  the  State  plan  requirements  are 
at  least  as  effective  until  the  Federal 
action  is  complete.  Nor  can  OSHA 
review  this  requirement  for  compliance 
with  the  National  Labor  Relations  Act 
(NLRA),  which  is  independently 
administered  by  the  National  Labor 
Relations  Board.  The  Board's  General 
Counsel  has  noted  in  a  written  opinion 
thc.t  committee  requirements  under 
State  law  do  not  amount  to  a  per  se 
violation  of  the  NLRA;  however,  the 
General  Counsel  has  pointed  out  that 
employers  must  comply  with  State  laws 
in  a  manner  which  does  not  constitute 
an  unfair  labor  practice  under  the 
NLRA.  Nevada's  standards  adoption 
process  continued  to  meet  the  six- 
month  time  frame  for  adoption  of  OSHA 
standards  requiring  State  action  during 
the  section  18(e)  evaluation  period. 
[18(e)  Evaluation  Report,  page  16] 

VVhere  a  State  adopts  Federal 
standards,  the  State's  interpretation  and 
application  of  such  standards  must  be 
consistent  with  Federal  interpretation 
and  application.  Where  a  State  develops 
and  promulgates  its  own  standards, 
interpretation  and  application  must 
ensure  protection  at  least  as  effective  as 
comparable  Federal  standards  and 
enforcement  procedures.  While 
acknowledging  the  effectiveness  of 
individual  standards,  this  requirement 
stresses  that  State  standards,  in  actual 
operation,  must  be  at  least  as  effective 
as  the  Federal  standards.  See 
§§  1902.37(b)(4),  1902(c)(1),  1902.3(d)(1), 
1903.4(a).  and  1902.4(b)(2).  As  already 
noted,  the  Nevada  plan  provides  for 
adoption  of  standards  identical  to 
Federal  standards.  Nevada  also 
generally  adopts  Federal  interpretations 
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and  thus  assures  at  least  as  effective 
worker  protection. 

Tht!  State  is  required  to  take  the 
necessary  administrative,  judicial  or 
legislative  action  to  correct  any 
deficiency  in  its  program  caused  by  an 
administrative  or  judicial  challenge  to 
anv  State  standard,  whether  the 
standard  is  identical  to  the  Federal 
standards  or  developed  bv  the  State.  See 
§  1902, 37(b)(5).  No  such  challenge  to 
State  standards  has  ever  occurred  in 
Nevada. 

When  granting  permanent  variances 
from  standards,  the  State  is  required  to 
ensure  that  the  emploxer  provides  as 
safe  and  healthful  working  conditions  as 
would  have  been  provided  if  the 
standard  were  in  effect.  See 
^i^  1902.37(b)(6)  and  1902.4(b)(2)(iv). 
Nevada  had  five  requests  for  permanent 
variances  during  the  18(e)  evaluation 
period.  Two  requests  were  approved, 
two  were  denied,  and  one  was  canceled. 
The  granted  variances  were  processed  in 
accordance  with  State  procedures.  118(e) 
Evaluation  Report,  p.  16.)  Where  a 
temporary  variance  is  granted,  the  State 
must  ensure,  among  other  things,  that 
the  employer  complies  with  the 
standard  as  soon  as  possible  and 
provides  appropriate  interim  employee 
protection.  See  i*^  1902.37(b)(7)  and" 
1902.4(b)(2)(iv).  The  Nevada  temporary 
variance  procedures  require  that  anv 
employer  granted  a  temporary  variance 
must  have  an  effective  program  for 
coming  into  compliance  with  the 
standard  as  soon  as  possible.  During  the 
section  18(e)  evaluation  period,  no 
temporary  variance  requests  were 
received.  il8(e)  Evaluation  Report, 
p. 16). 

Ibl  Enforcement.  Section  18(c)(2)  of 
the  Act  requires  State  plans  to  maintain 
an  enforcement  program  which  is  at 
least  as  effective  as  that  conducted  bv 
Federal  OSHA.  Section  18(c)(3)  requires 
the  State  plan  to  provide  for  right  of 
entr>-  and  inspection  of  all  work  places 
at  least  as  effective  as  that  in  section  8 
of  the  .Act. 

Inspection  Targeting.  The  State 
inspection  program  must  provide  for 
sufficient  resources  to  be  directed  to 
designated  target  industries  while 
providing  adequate  protection  to  all 
other  workplaces  covered  under  the 
plan.  See  §§  1902.37(b)(8),  1902.3(d)(1), 
and  1902.4(c),  Nevada  uses  a  list  of  high 
hazard  industries  provided  by  OSHA  to 
schedule  programmed  general  industrv 
inspections  and  uses  Dodge  Reports  and 
local  knowledge  to  schedule 
construction  inspections.  The  State's 
strategic  plan  is  focusing  on  three 
industries  with  high  rates  of  injuries 
and  illnesses:  manufacturing, 
construction  and  hotel/casinos.  During 


the  period  from  October  1997  though 
March  1999,  53%  of  the  State's  safety 
inspections  and  1 1  %  of  health 
inspections  were  programmed.  During 
this  period  the  68%  of  programmed 
safety  inspections  and  71%  of 
programmed  health  inspections 
uncovered  violations.  This  exceeds  the 
percentage  of  Federal  programmed 
inspections  with  violations  and 
indicates  that  the  State's  targeting 
system  is  effective,  [18(e)  Evaluation 
Report,  p.  7] 

Denials  of  Entry.  In  cases  of  refusal  of 
entr\',  the  State  must  exercise  its 
authority,  through  appropriate  means,  to 
enforce  the  right  of  entry  and 
inspection.  See  §§  1902.37(b)(9).  1902,3 
(e)  and  (f),  and  1902.4(c)(2)(i)  and  (ix). 
Section  618.325  of  the  Nevada 
Occupational  Safety  and  Health  Act 
provides  for  an  inspector's  right  of  entr\- 
during  regular  hours  to  any  place  of 
employment.  During  the  evaluation 
period,  there  were  14  denials  of  entry. 
Entry  was  achieved  in  11  of  these  cases. 
This  exceeds  the  Federal  experience 
during  the  period.  (18(e)  Evaluation 
Report,  p.  9] 

Inspection  Procedures.  Inspections 
must  be  conducted  in  a  competent 
manner  following  approved 
enforcement  procedures  which  include 
the  requirement  that  inspectors  acquire 
information  adequate  to  support  any 
citation  issued.  See  §§  1902.37(b)(10), 
1902.3(d)(1).  and  1902.4(c)(2). 
Procedures  for  the  Nevada  occupational 
safety  and  health  compliance  program 
are  set  out  in  the  Nevada  Operations 
Manual,  which  is  patterned  after 
Federal  compliance  documents,  and  the 
State  follows  inspection  procedures, 
including  documentation  procedures, 
which  are  similar  to  Federal  procedures. 
The  Evaluation  Report  notes  overall 
adherence  by  Nevada  to  these 
procedures. 

Identifying  and  Citing  Hazards: 
Nevada  cited  an  average  of  2.7 
violations  per  safety  inspection  and  3.3 
violations  per  health  inspection.  In 
addition  to  issuing  citations,  the  State 
issues  "Notices  of  V^iolation"  for  other- 
than-serious  violations  that  do  not  carry 
a  penalty,  when  the  employer  agrees  to 
abate  the  violation  and  not  to  contest. 
During  the  evaluation  period,  27%  of 
both  safety  and  health  violations  were 
cited  as  serious  The  percentage  of 
serious  safety  and  health  violations  was 
lower  than  the  comparable  Federal 
percentages.  While  OSHA  has  disagreed 
with  the  State  on  the  classification  of 
some  violations  in  the  past,  no  systemic 
problems  relating  to  violation 
classification  have  been  found.  The 
State  continues  to  provide  compliance 
officers  with  specific  training  and 


direction  to  ensure  the  proper 
classification  of  violations  of  standards. 
[18(e)  Evaluation  Report,  pp. 10-12] 
Advance  Notice:  State  plans  must 
include  a  prohibition  on  advance  notice 
of  inspections,  and  exceptions  must  be 
no  broader  than  those  allowed  by 
Federal  OSHA  procedure.  See 
§  1902.3(f).  Nevada  has  adopted 
approved  procedures  for  advance  notice 
similar  to  the  Federal  procedures. 
During  the  evaluation  period.  Nevada 
did  not  grant  any  advance  notice  of 
inspections. 

Employee  Participation:  State  plans 
must  provide  for  inspections  in 
response  to  employee  complaints,  and 
must  provide  an  opportunity  for 
employee  participation  in  State 
inspections.  See  §  1902.4(c){i)  through 
(iii).  Nevada  has  procedures  similar  to 
Federal  OSHA  for  processing  and 
responding  to  complaints.  The  data 
indicate  that  during  the  evaluation 
period  the  State  was  timely  in 
responding  to  employee  complaints, 
responding  to  92%  of  serious  safety  and 
health  complaints  within  the  prescribed 
time  frame  of  30  days.  During  the  period 
from  October  1997  through  March  1999, 
25%  of  State  inspections  were  in 
response  to  employee  complaints.  In 
89,8%  of  cases  during  the  period, 
complainants  were  informed  of 
inspection  results  within  20  working 
days  of  citation  issuance  or,  where  no 
citations  were  issued,  within  30 
working  days  of  the  closing  conference. 
The  State  also  responds  to  non-formal 
complaints  by  letter  and  utilizes  a 
phone/fax  system  to  expedite  response 
to  non-serious  complaints.  [18(e) 
Evaluation  Report,  p.  10]  The  State  also 
has  procedures  similar  to  those  of 
Federal  OSHA  which  require  that  an 
opportunity  be  provided  for  employee 
participation  be  provided,  either 
through  representation  on  the 
walkaround  or  the  conduct  of 
interviews  with  a  reasonable  number  of 
employees.  No  problems  have  been 
noted  concerning  employee 
participation  in  Nevada  inspections. 

Nondiscrimination.  State  plans  must 
also  provide  protection  for  emplovees 
against  discrimination  similar  to  that 
found  in  section  11(c)  of  the  Federal 
Act.  See  §  1902.4(c)(2)(v).  Section 
618.445  of  the  Nevada  Occupational 
Safety  and  Health  Act  provides  for 
discrimination  protection  equivalent  to 
that  provided  by  Federal  OSHA.  A  total 
of  136  investigations  of  complaints 
alleging  discrimination  were  completed 
during  the  evaluation  period,  of  which 
14  were  found  to  be  meritorious.  The 
State  takes  appropriate  action  in  the 
courts  on  merit  cases  where  4he 
employer  does  not  voluntarily  comply 
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with  the  State's  proposed  remedy. 
During  the  evaluation  period.  Nevada 
experienced  difficulty  in  meeting  the 
90-dav  time  limit  for  completion  of 
discrimination  investigations.  The  State 
is  taking  action  to  ensure  timely 
processing  of  complaints  by  training 
additional  discrimination  investigators, 
and  one  of  its  strategic  goals  is  the 
completion  of  75%  of  discrimination 
cases  within  90  days.  118(e)  Evaluation 
Report,  p.  15) 

Citations  and  Proposed  Penalties.  The 
State  is  required  to  issue,  in  a  timely 
manner,  citations,  proposed  penalties, 
and  notices  of  failure  to  abate.  See 
§§1902.37(b)(ll),  1902.3(d).  and 
1902, 4(c)(2)  (x)  and  (xi).  The  State's 
lapse  time  from  last  day  of  inspection  to 
issuance  of  citation  averaged  40  days  for 
safety  and  53  days  for  health.  Both  of 
the  lapse  times  are  comparable  to 
Federal  OSHA's  time  lapse.  [18  (e) 
Evaluation  Report,  p.  12] 

The  State  must  propose  penalties  in 
manner  that  is  at  least  as  effective  as  the 
penalties  under  the  Federal  program, 
which  includes  first  instance  violation 
penalties  and  consideration  of  factors 
comparable  to  those  required  in  the 
Federal  program  in  calculating 
penalties.  See  §§  1902  37(b)(12), 
1902.3(d).  and  1902.4(c)  (x)  and  (xi). 
Nevada's  procedures  for  penalty 
calculation  are  similar  to  the  Federal 
procedures.  During  the  evaluation 
period,  Nevada  proposed  higher 
penalties  for  serious  violations  than 
Federal  OSH.-\.  The  average  penalty  for 
serious  safetv  violations  was  S1844  and 
the  average  serinus  health  penalty  was 
$1336.  n8(e)  Evaluation  Report,  p.  12] 

Abatement  The  State  must  ensure 
abatement  of  hazards  cited  including 
issuance  of  notices  of  failure  to  abate 
and  appropriate  penalties.  See 
§§  1902.37(b)(13).  1902.3(d),  and 
1902.4(c)(vii)  and  (xi).  Eighty-eight 
percent  (HH"r.)  i)f  serious  safety 
violatiims  had  abatement  periods  of  less 
than  30  days  and  97%  of  serious  health 
violations  had  abatement  periods  of  less 
than  60  days.  This  compares  favorably 
to  Federal  performance  The  Notice  of 
Violation  policy  has  been  successful  in 
assuring  prompt  abatement  of  other- 
than-serious  violations  without 
litigation   |lH(e)  Evaluation  Report,  p. 

12] 

Whenever  appropriate,  the  State  must 
seek  administrative  and  judicial  review 
of  adverse  adjudications.  Additionally, 
the  State  must  take  necessarv'  and 
appropriate  action  to  correct  any 
deficiencies  in  its  program  which  may 
be  caused  bv  an  adverse  administrative 
or  judicial  determination.  See 
§§  1902.37(b)(14J  and  1902.3  (d)  and  (g). 
Nevada  has  taken  action  when 


appropriate  to  appeal  adverse  decisions. 
The  Nevada  section  18(e)  Evaluation 
Report  noted  that  a  case  involving 
egregious  citations  was  appealed  to  the 
Nevada  Supreme  Court  by  the  State.  The 
case  was  settled  before  hearing.  [18(e) 
Evaluation  Report,  p.  7] 

(c)  Staffing  and  Resources.  The  State 
is  required  to  have  a  sufficient  number 
of  adequately  trained  and  competent 
personnel  to  discharge  its 
responsibilities  under  the  plan.  See 
section  18(c)(4)  of  the  Act;  29  CFR 
1902.37(b)(1).  1902.3(d)  and  1902.3(h). 
A  State  must  also  direct  adequate 
resources  to  administration  and 
enforcement  of  the  plan.  See  section 
18(c)(5)  ofthe  Act  and  §1902.3(1).  As 
discussed  above,  the  Nevada  plan 
provides  for  22  safety  compliance 
officers  and  9  industrial  hygienists  as 
set  forth  in  the  Nevada  FY  1999  grant. 
This  staffing  level  exceeds  the 
approved,  revised  "fully  effective" 
benchmarks  for  Nevada  for  health  and 
safety  staffing,  as  discussed  elsewhere 
in  this  notice.  At  the  close  of  the 
evaluation  period  the  State  had  20 
safety  and  9  health  compliance  officers 
positions  filled.  [18(e)  Evaluation 
Report,  p.  21]  The  State  maintains 
offices  in  Carson  City.  Reno.  Elko  and 
Las  Vegas. 

Since  1991,  the  State  has  consistently 
provided  State  matching  funds  in  excess 
of  Federal  funding.  In  Fiscal  Year  1999. 
the  State  provided  76%  of  the  total 
budget  for  its  occupational  safety  and 
health  program.  State  program  funding 
in  Fiscal  Year  1999  is  .$4,917,275  total 
($1,163,000  Federal.  S3. 754. 275  State). 
118(e)  Evaluation  Report,  pp.  1,  22) 

Nevada  utilizes  the  OSHA  Training 
Institute  for  most  of  its  staff  training. 
The  State  also  conducts  internal  training 
through  staff  meetings  regarding  any 
new  issues  or  standards.  In  addition, 
enforcement  and  consultation  staffs 
conduct  joint  regional  meetings  to 
discuss  standards  and  other  issues  to 
ensure  that  enforcement  and 
consultation  have  the  same 
understanding  of  the  requirements  of 
the  standards. 

(d)  Other  Requirements.  Public 
Employees:  States  which  have  approved 
plans  must  maintain  a  safety  and  health 
program  for  State  and  local  employees 
which  must  be  as  effective  as  the  State's 
plan  for  the  private  sector.  See 
§  1902. 3{j).  The  Nevada  plan  provides  a 
program  in  the  public  sector  which  is 
similar  to  that  in  the  private  sector, 
including  inspections,  citations  and 
proposal  of  penalties  for  serious 
violations.  During  this  evaluation 
period,  the  State  conducted  4.4%  of  its 
total  inspections  in  the  public  sector. 
The  results  of  these  inspections  were 


comparable  to  those  in  the  private 
sector.  [18(e)  Evaluation  Report,  pp.  14- 
151 

Injury/Illness  Rates:  As  a  factor  of  its 
section  18(e)  determination.  OSHA  must 
consider  whether  the  Bureau  of  Labor 
Statistics'  annual  occupational  safety 
and  health  survey  and  other  available 
Federal  and  State  measurements  of 
program  impact  on  worker  safety  and 
health  indicate  that  trends  in  worker 
safetv  and  health  injury  and  illness  rates 
under  the  State  program  compare 
favorably  with  those  under  the  Federal 
program".  See  §  1902.37(b)(15).  Nevada's 
lost  workday  case  rate  for  private 
industry  declined  from  4.2  in  1994  to 
3.3  in  1997.  The  lost  workday  case  rate 
for  construction  decreased  from  7.5  to 
5.6.  while  there  was  substantial  growth 
in  the  construction  industry  particularly 
in  the  southern  part  ofthe  State.  The 
rate  for  manufacturing  increased  slightly 
from  5.0  to  5.2.  The  rate  for  State  and 
local  government  decreased  from  3.6  to 
3.4.  [18(e)  Evaluation  Report,  p.  18] 
Nevada  also  participates  in  the  OSHA 
Data  Initiative  for  gathering  employer- 
specific  injur\-  and  illness  rates. 

Required  Reports:  State  plans  must 
assure  that  employers  in  the  State 
submit  reports  to  the  Secretar\-  in  the 
same  manner  as  if  the  plan  were  not  in 
effect.  See  section  18(c)(7)  ofthe  Act:  29 
CFR  1902. 3(k).  The  plan  must  also 
provide  assurance  that  the  designated 
agencv  will  make  such  reports  to  the 
Secretary  in  such  form  and  containing 
such  information  as  he  may  from  time 
to  time  require.  Section  18(c)(8)  ofthe 
Act:  29  CFR  1902.4(1).  Nevada  employer 
recordkeeping  requirements  are 
identical  to  those  of  Federal  OSHA.  and 
the  State  participates  in  the  ELS  Annual 
Survey  of  Occupational  Illness  and 
Injuries  and  the  OSHA  Data  Initiative. 
As  noted  above,  the  State  participates 
and  has  assured  its  continuing 
participation  with  OSHA  in  the 
Integrated  Management  Information 
System  (IMIS)  as  a  means  of  providing 
reports  on  its  activities  to  OSHA  and 
submits  other  information  and  reports 
as  required. 

Voluntary  Compliance:  Section 
1902.4(c){2)(xiii)  requires  States  to 
undertake  programs  to  encourage 
voluntary  compliance  by  employers  by 
such  means  as  conducting  training  and 
consultation  with  employers  and 
employees.  The  Nevada  consultation 
program,  which  until  July  1.  1999 
operated  its  private  sector  component 
under  the  State  plan  rather  than  OSHA's 
section  21(d)  consultation  program, 
includes  14  consultants  and  4  trainers. 
The  State  provides  consultation  services 
to  both  the  private  and  public  sectors. 
During  the  evaluation  period.  Nevada 
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conducted  1781  consultation  visits, 
primarily  in  smaller  high  hazard  private 
sector  establishments.  From  Fiscal  Year 
1996  through  Fiscal  Year  1999.  the  State 
conducted  739  safety  and  health  classes, 
reaching  a  total  of  6.737  employers  and 
8.551  employees.  Training  covered  such 
issues  as  developing  safety  and  health 
programs,  lockout/tagout.  fall 
protection,  hazard  communication  and 
bloodborne  pathogens.  In  addition,  the 
Safety  Consultation  and  Training 
Section  has  carried  out  substantial 
promotion  and  outreach  efforts  through 
a  multi-mpHt^  camnaion.  including 
television  and  newspaper  public  service 
announcements,  funded  by  the  State. 

Effect  of  Section  18(e)  Determination 

If  the  Assistant  Secretarv.  after  review 
of  the  written  comments  received  and 
the  results  of  any  informal  hearing  if 
requested  and  held,  determines  that  the 
statutory  and  regulatory  criteria  for  State 
plans  are  being  applied  in  actual 
operations,  final  approval  will  be 
granted  and  Federal  standards  and 
enforcement  authority  will  cease  to  be 
in  effect  with  respect  to  issues  covered 
by  the  Nevada  plan,  as  provided  by 
Section  18(e)  of  the  Act  and  29  CFR 
1902.42(c).  IS/'evada  has  e.xcluded  private 
sector  maritime  employment  and 
private  employers  on  Indian  land  from 
its  plan.  In  addition,  the  plan  does  not 
have  jurisdiction  over  Federal  agencies. 
Thus.  Federal  coverage  of  these  areas 
would  be  unaffected  by  an  affirmative 
section  18(e)  determination.  Federal 
OSHA  will  also  retain  authoritv  for 
coverage  of  the  United  States  Postal 
Service  (USPS),  including  USPS 
employees,  contract  employees,  and 
contractor-operated  facilities  engaged  in 
USPS  mail  operations  and  all  Federal 
employers  in  Nevada. 

In  the  event  an  affirmative  section 
18(e)  determination  is  made  by  the 
Assistant  Secretary  following  the 
proceedings  described  in  the  present 
notice,  a  notice  will  be  published  in  the 
Federal  Register  in  accordance  with  29 
CFR  1902.43;  the  notice  will  specif\-  the 
issues  as  to  which  Federal  standards 
and  enforcement  authoritv  is  withdrawn 
and  provide  notice  that  Federal 
authority  with  respect  to  enforcement 
under  section  5(a)(1)  of  the  Act  and 
discrimination  complaints  under 
section  1 1(c)  of  the  Act  remains  in 
effect.  The  notice  would  state  that  if 
continuing  evaluations  show  that  the 
State  has  failed  to  maintain  a 
compliance  staff  which  meets  the 
revised  fully  effective  benchmarks,  or 
has  failed  to  maintain  a  program  which 
is  at  least  as  effective  as  the  Federal,  or 
that  the  State  has  failed  to  submit 
program  change  supplements  as 


required  by  29  CFR  Part  1953,  the 
Assistant  Secretary  may  revoke  or 
suspend  final  approval  and  reinstate 
Federal  enforcement  authority  or,  if  the 
circumstances  warrant,  initiate  action  to 
withdraw  approval  of  the  State  plan.  At 
the  same  time,  Subpart  W  of  29  CFR 
Part  1952,  which  codifies  OSHA 
decisions  regarding  approval  of  the 
Nevada  plan,  would  be  amended  to 
reflect  the  section  18(e)  determination  if 
an  affirmative  determination  is  made. 

Documents  of  Record 

All  inlurmatiun  and  data  presently 
available  to  OSHA  relating  to  the 
Nevada  section  18(e)  proceeding  have 
been  made  a  part  of  the  record  in  this 
proc:eeding  and  placed  in  the  OSHA 
Docket  Office.  The  contents  of  the 
record  are  available  for  inspection  and 
copying  at  the  following  locations: 
Docket  Office,  Room  N-2625,  Docket 
No.  T-033,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NVV, 
Washington.  DC  20210:  Office  of  the 
Regional  Administrator.  Occupational 
Safety  and  Health  Administration,  71 
Stevenson  Street.  Suite  420.  San 
Francisco,  California  94105:  and  Nevada 
Division  of  Industrial  Relations,  400 
West  King  Street.  Carson  City.  Nevada 
89703.  To  date,  the  record  on  final 
appnnal  determination  includes  copies 
of  all  Federal  Register  documents 
regarding  the  plan,  including  notices  of 
plan  submission,  initial  Federal 
approval,  certification  of  completion  of 
developmental  steps,  codification  of  the 
State's  operational  status  agreement, 
and  other  plan  supplements.  The  record 
also  includes:  the  State  plan  document 
(as  amended  through  lune  29,  1999). 
which  includes  a  plan  narrative,  the 
State  legislation,  regulations  and 
procedures,  and  an  organizational  chart 
for  State  staffing:  the  State's  FY  1999 
Federal  grant:  and  the  luly  1.  1995 
through  March  31.  1999  18(e) 
Evaluation  Report  and  all  previous, 
post-certification  reports. 

Public  Participation 

Request  for  Public  Comment  and 
Opportunity  to  Request  Hearing 

The  .Assistant  Secretarv  is  directed 
under  §  1902.41  to  make  a  decision 
whether  an  affirmative  section  18(e) 
determination  is  warranted.  As  part  of 
the  Assistant  Secretary's  decision- 
making process,  consideration  must  be 
given  to  the  application  and 
implementation  by  Nevada  of  the 
requirements  of  section  18(c)  of  the  Act 
and  all  specified  criteria  and  indices  of 
effectiveness  as  presented  in  29  CFR 
1902.3  and  1902.4.  These  criteria  and 


indices  must  be  considered  in  light  of 
the  factors  in  29  CFT?  1902.37(b)  (1) 
through  (15).  However,  this  action  will 
be  taken  only  after  all  the  information 
contained  in  the  record,  including 
OSHA's  evaluation  of  the  actual 
operations  of  the  State  plan,  and 
information  presented  in  written 
submissions  and  during  an  informal 
public  hearing,  if  held,  is  reviewed  and 
analyzed.  OSHA  is  soliciting  public 
participation  in  this  process  so  as  to 
assure  that  all  relevant  information, 
views,  data  and  arguments  related  to  the 
indices,  criteria  and  factors  presented  in 
29  CFR  Part  1902,  as  they  apply  to 
Nevada's  State  plan,  are  available  to  the 
Assistant  Secretary  during  this 
administrative  proceeding. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
comments  with  respect  to  this  proposed 
section  18(e)  determination.  These 
comments  must  be  received  on  or  before 
December  16,  1999,  and  submitted  in 
duplicate  to  the  Docket  Officer,  Docket 
No.  T-033.  U.S.  Department  of  Labor. 
Room  N-2625,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210.  Written 
submissions  must  clearly  identify  the 
issues  which  are  addressed  and  the 
positions  taken  with  respect  to  each 
issue.  Comments  limited  to  10  pages  or 
fewer  mav  also  be  transmitted  bv  FAX 
to:  (202)  693-1648,  provided  that  the 
original  and  one  copy  of  the  comment 
are  sent  to  the  Docket  Office 
immediately  thereafter.  Electronic 
comments  may  be  submitted  on  the 
Internet  at:  http://www.osha-slc.gov/e- 
comments/e-comments-nevada.html. 
The  State  of  Nevada  will  be  afforded  the 
opportunity  to  respond  to  each 
submission. 

Pursuant  to  29  CFR  1902.39(f), 
interested  persons  may  request  an 
informal  hearing  concerning  the 
proposed  section  18(e)  determination. 
Such  requests  also  must  be  received  on 
or  before  December  16,  1999,  and 
should  be  submitted  in  duplicate  to  the 
Docket  Officer,  Docket  T-033,  at  the 
address  noted  above.  Such  requests 
must  present  particularized  written 
objections  to  the  proposed  section  18(e) 
determination.  The  Assistant  Secretary 
will  decide  within  30  days  of  the  last 
day  for  filing  written  views  or 
comments  and  requests  for  a  hearing 
whether  the  objections  raised  are 
substantial  and,  if  so,  will  publish 
notice  of  the  time  and  place  of  the 
scheduled  hearing. 

The  Assistant  Secretary  will,  within  a 
reasonable  time  after  the  close  of  the 
comment  period  or  after  the  certification 
of  the  record  if  a  hearing  is  held, 
publish  his  decisions  in  the  Federal 
Register,  All  written  and  oral 
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submissions,  as  well  as  other 
infnrmatiDn  gathored  by  OSHA,  will  be 
ciinsidtTtKi  in  any  action  taken.  The 
record  of  this  proceeding,  including 
written  comments  and  requests  for 
hearing  and  ail  materials  submitted  in 
response  to  this  notice  and  at  any 
subsoquent  hearing,  will  be  available  for 
inspecition  and  copying  in  the  Docket 
Office.  Room  \-2625.  at  the  previously 
mentioned  address,  between  the  hours 
of  8:15  a.m  and  4:45  p.m. 

Federalism 

Executive  Order  13132,  "Federalism," 
emphasizes  consultation  between 
Federal  agencies  and  the  States  and 
establishes  specific  review  procedures 
the  Federal  government  must  follow  as 
it  carries  out  policies  which  affect  State 
or  local  governments.  This  Executive 
Order  does  not  take  effect  until 
November  2,  1999,  but  will  be  in  effect 
when  OSHA  renders  its  decision  on 
final  approval  of  the  Nevada  state  plan. 
OSHA  has  included  in  the  Background 
section  of  today's  request  for  public 
comments  a  detailed  explanation  of  the 
relationship  between  Federal  OSHA  and 
the  State  plan  States  under  the 
Occupational  Safety  and  Health  Act. 
Although  It  appears  that  the  specific 
consultation  procedures  provided  in* 
section  6  of  Ex.Ord    1:3132  are  not 
mandator\-  for  final  approval  decisions 
under  the  OSH  .Act.  which  neither 
impose  a  burden  upon  the  State  nor 
involve  preemption  of  any  State  law, 
OSHA  has  nonetheless  consulted 
extensively  with  Nevada  throughout  the 
period  of  i8(e)  evaluation.  OSR,-\  has 
reviewed  the  Nevada  final  approval 
decision  proposed  today,  and  believes  it 
is  consistent  with  the  principles  and 
criteria  set  forth  m  the  Exec:utive  Order. 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C:.  601  ft  sfHj.)  that  this 
determination  will  not  have  a 
significant  economic;  impact  on  a 
substantial  number  of  small  entities. 
Final  approval  would  not  place  small 
emploNers  in  Ne\ ada  under  any  new  or 
different  requirements,  nor  would  any 
additional  burden  be  placed  upon  the 
State  government  beyond  the 
responsibilities  already  assumed  as  part 
of  the  approved  plan. 

List  of  Subjects  in  29  CFR  Part  1952 

IntergnverniiK'iital  relations,  Law 
enforcement.  C)(  (  upational  safety  and 
health. 

(Sec.  18.  84  Stat.  1608  (29  U.S.C.  667):  29 
CFR  Part  1902.  Secretary  of  Labor's  Order  No. 
9-83  (43  FR  35736)). 


Signed  at  Washington,  DC,  this  5th  day  of 
November.  1999. 
Charles  N.  JeRress, 
Assistant  Secretary  of  Labor 
|FR  Doc.  99-29723  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4510-25-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-6475-9] 

Additional  Flexibility  Amendments  to 
Vehicle  Inspection  Maintenance 
Program  Requirements;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Reopening  of  comment  period. 

summary:  This  document  reopens  the 
public  comment  period  for  above- 
named  notice  of  proposed  rulemaking. 
published  Friday,  August  20,  1999,  at  64 
FR  45491-45500.  The  deadline  for 
public  comments  is  being  reopened 
from  the  deadline  for  public  comments. 
September  20,  1999,  to  November  23. 
1999.  This  reopening  is  in  response  to 
a  request  received  prior  to  the  close  of 
the  original  comment  period. 

dates:  Written  comments  must  be 
received  no  later  than  November  23, 
1999. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-99- 
19.  It  is  requested  that  a  duplicate  copy 
be  submitted  to  David  Sosnowski  at  the 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  below.  The  docket  is 
located  at  the  Air  Docket.  Room  M-1500 
(6102),  Waterside  Mall  S.W.. 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:30a.m.  and  12 
noon  and  between  1:30  p.m.  until  3:30 
p.m.  on  weekdays.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Sosnowski.  Office  of  Mobile 
Sources,  Regional  and  State  Programs 
Division,  2000  Traverwood,  Ann  Arbor. 
Michigan,  48105.  Telephone  (734)  214- 
4823, 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Transportation. 


Dated:  November  2,  1999. 
Robert  Perciasepe, 

Assistant  Administrator  for  Air  and 

Radiation. 

[PR  Doc.  00-29894  Filed  11-15-99:  8:45  am] 

BILLING  CODE  6560-5CM' 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[NE  086-1 086b;  FRL-6473-7] 

Approval  and  Pron.jlgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Control  of  Emissions  From 
Hospital/Medical/lnfectious  Waste 
Incinerators  (HMIWIs);  Staie  of 
Nebraska 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY;  EPA  proposes  to  approve  the 
state  of  Nebraska's  section  1 1 1  (d)  plan 
for  controlling  emissions  from  existing 
HMIWIs.  The  plan  was  submitted  to 
fulfill  the  requirements  of  sections  111 
and  129  of  the  Clean  Air  Act.  The  state 
plan  establishes  emission  limits  and 
controls  for  sources  constructed  on  or 
before  [une  20.  1996. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  relevant  adverse 
comments  are  received  in  response  to 
this  rule,  no  further  activity  is 
contemplated,  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  December  16.  1999. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch.  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 


ENVIRONM 
AGENCY 
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Authority:  42  U.S.C.  7401  et  ieq. 

Ddi.'(i:  October  20,  1999. 
Dennis  Grams, 

Regional  Administrator.  Region  VII. 
(FR  Doc  19-29583  Filed  11-15-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  62 

[Docket  No.  VT-01 6-1 220b:  FRL-6473-9] 

Approval  and  Promulgation  of  State 
Plans  For  Designated  Facilities  and 
Pollutants:  Vermont;  Negative 
Declaration 

agency:  Environmental  F'rotection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  the 
Sections  lll(d)/129  negative 
declaration  submitted  bv  the  Vermont 
.\gency  of  Natural  Resources  (ANR)  on 
April  16,  1999.  This  negative 
declaration  adequately  certifies  that 
there  are  no  hospital/medical/infectious 
waste  incinerators  (H.MIWIs)  located 
within  the  boundaries  of  the  state  of 
Vermont. 

Under  Section  11 1(d)  of  the  Clean  Air 
.Act.  EPA  published  regulations  at  40 
CFR  Part  60.  Subpart  B  which  require 
states  to  submit  control  plans  to  control 
emissions  of  designated  pollutants  from 
designated  facilities.  In  the  event  that  a 
state  does  not  have  a  particular 
designated  facility  located  within  its 
boundaries,  EPA  requires  that  a  negative 
declaration  be  submitted  in  lieu  of  a 
control  plan. 

The  Vermont  .\SR  submitted  the 
negative  declaration  to  satisfv  the 
requirements  of  40  CFR  Part  60.  Subpail 
B.  In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Vermont  negative  declaration  as  a  direct 
final  rule  without  a  prior  proposal.  EPA 
is  doing  this  because  the  Agencv  views 
this  action  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  EP.A  does  not  receive  anv 
significant,  material,  and  adverse 
comments  to  this  action,  then  the 
approval  will  become  final  without 
further  proceedings.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  EPA  will  address 
all  public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  begin  a 
second  comment  period. 


DATES:  FP.A  must  receive  comments  in 
wntinu  hv  December  16,  1999. 
ADDRESSES:  You  should  address  your 
wrritten  comments  to:  Mr.  Brian 
Hennessey,  Acting  Chief.  Air  Permits 
Unit.  Office  of  Ecosystem  Protection, 
U.S.  EPA,  One  Congress  Street,  Suite 
1100  (CAP).  Boston.  Massachusetts 
02114-2023. 

Copies  of  documents  relating  to  this 
proposed  rule  are  available  for  pubhc 
inspection  during  normal  business 
hours  at  the  following  location.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency,  Air 
Permits  Unit.  Office  of  Ecosystem 
Protection.  Suite  1100  (CAP),  One 
Congress  Street,  Boston.  Massachusetts 
021  14-202,^ 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Courcier.  Office  of  Ecosystem  Protection 
(CAP).  EPA-New  England.  Region  1, 
Boston.  Massachusetts  02203.  (617) 
918-1659.  or  by  e-mail  at 
courcier.john@epa.gov.  While  the  public 
may  forward  questions  to  EPA  via  e- 
mail.  it  must  submit  comments  on  this 
proposed  rule  according  to  the 
procedures  outlined  above. 
SUPPLEMENTARY  INFORMATION:  See  the 
inffirniatinn  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  found 
in  the  Rules  Section  of  this  Federal 
Register 

Dated:  November  1.  1999. 
John  P.  DeVillars, 
Regional  Administrator,  Region  1. 
[FR  Doc.  99-29760  Filed  11-15-99;  8:45  am) 

BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152  and  156 
[OPP-300890A:  FRL-6393-8] 

RIN2070-AD14 

Registration  Requirements  for 
Antimicrobial  Pesticide  Products  and 
Other  Pesticide  Regulatory  Changes; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 

.•\gencv  (EP,-\) 

ACTION:  Proposed  rule;  extension  of 

comment  period. 


SUMMARY:  EPA  is  extending  the 

comment  period  for  its  antimicrobial 
procedures  proposal  in  response  to 
requests  from  commenters.  This 
proposal,  among  other  things,  would 


establish  procedures  for  the  registration 
of  antimicrobial  pesticides  and 
performance  standards  for  public  health 
antimicrobial  pesticides.  It  would  also 
make  other  changes  affecting  all 
pesticide  products,  including 
interpretation  of  new  provisions  relating 
to  nitrogen  stabilizers,  and  updating  and 
reorganization  of  human  hazard  labeling 
requirements. 

DATES:  Comments,  identified  by  the 
docket  control  number  OPP-36o890, 
must  be  received  on  or  before  January 
18. 2000 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-300890  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Frane,  Field  and  External  Affairs 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  S\V..  Washington. 
DC  20460;  telephone  number;  703-305- 
5944:  e-mail  address: 
frane.jean@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  producer  or 
registrant  of  pesticides,  particularly 
antimicrobial  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categones 

r    ■     ■     '-               T                                        

NAirt?        Examples  of 

rnrte?        Potentially  af- 

""'^    1  fected  entities 

Producers 

32532 
32551 
32561 
32531 
32519 

Pesticide  prod- 
ucts 

Antifoulant 
paints 

Antimicrobial 
pesticides 

Nitrogen  stabi- 
lizers 

Wood  preserv- 
atives 

Wholesalers         42291         Pesticide  prod- 
42269            ucts 

Antimicrobial 
products 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
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entities  not  listed  in  this  table  could 
also  be  affected  The  North  American 
Industrial  Cla.ssification  System 
(NAICS)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicabiUty  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  ■FOR  FURTHER 
INFORMATION  CONTACT." 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
vvww.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations'  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents,"  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/, 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300890.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CIBI)  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  114.  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hw\'., 
Arlington,  V'A.  from  8:.30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

As  described  in  Unit  !  of  the 
proposed  rule  published  in  the  Federal 
Register  of  September  17.  1999  (64  FR 
50672)  (FRL-5770-6).  vou  may  submit 
your  comments  through  the  mail,  in 
person,  or  electronically.  Please  follow 
the  instructions  that  are  provided  in  the 
proposed  rule.  Do  not  submit  any 
information  electronically  that  you 


consider  to  be  CBI.  To  ensure  proper 
receipt  by  EPA,  be  sure  to  identif>' 
docket  control  number  OPP-300890  in 
the  subject  line  on  the  first  page  of  your 
response. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
"FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
proposed  rule  extension. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation 

II.  Background 

EPA  is  extending  the  comment  period 
for  its  proposed  rule  on  antimicrobial 
pesticide  registration  procedures  and 
other  pesticide  regulatory  changes.  The 
original  comment  period  would  have 


closed  on  November  16,  1999.  EPA  has 
received  requests  from  several 
coramenters  to  extend  the  comment 
period.  The  commenters  requested  an 
additional  30-90  days  for  comment, 
citing  the  length  and  complexity  of  the 
proposal  as  the  basis  for  their  requests. 
Based  upon  these  requests.  EPA  has 
decided  to  extend  the  comment  period 
until  lanuary  18.  2000. 

III.  Do  Any  Regulatory  Assessment 
Requirements  Apply  to  this  Action? 

No.  This  action  is  not  a  rulemaking, 
it  merely  extends  the  date  by  which 
public  comments  must  be  submitted  to 
EPA  on  a  proposed  rule  that  previously 
published  in  the  Federal  Register  of 
September  17,  1999  (64  FR  50672) 
(FRL-5770-6).  For  information  about 
the  applicability  of  the  regulatory 
assessment  requirements  to  that 
proposed  rule,  which  published  in  the 
Federal  Register,  please  refer  to  the 
discussion  in  Unit  I.  of  that  document. 

List  of  Subjects  in  40  CFR  Parts  152  and 
156 

Administrative  practice  and 
procedures.  Environmental  protection, 
Labeling,  Occupational  safety  and 
health.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated:  November  8.  1999. 
Susan  H.  Wayland, 
Deputy  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

(FR  Doc,  99-29899  Filed  11-15-99:  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-43  and  102-36 

RIN  3090-AF39 

[FPMR  Amendment  H-       ] 

Transfer  of  Excess  Personal  Property 

AGENCY:  Office  of  Governmentwide 

Policy.  GSA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising 
Federal  Property  Management 
Regulations  (FPMR)  coverage  on 
Government  property  management 
policies  and  moving  it  into  the  Federal 
Management  Regulation  (FMR).  A  cross- 
reference  will  be  added  to  the  FPMR  to 
direct  readers  to  the  coverage  in  the 
FMR.  The  FMR  coverage  is  written  in 
plain  language  and  will  provide 
agencies  with  updated  regulatory 
material  that  is  easy  to  read  and 
understand. 
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DATES:  Your  comments  must  reach  us  bv 
December  16.  1999  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Send  written  comments  to: 
Ms.  Sharon  A.  Kiser.  Regulators 
Secretariat  (M\'RS).  Federal  Acquisition 
Policy  Division.  General  Ser\'ices 
Administration,  1800  F  Street.  NW. 
Washmgton.  DC  20405. 

Send  comments  bv  e-mad  to: 
fl/.V,  3n9l}-AF3mgsa.gnv. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Caswell.  Director.  Personal 
Property  Management  Policy  Division 
(MTP).  202-501-3828, 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  purpose  of  this  proposed  rule  is 
to  update,  streamline,  and  clarify  FPMR 
part  101-43  and  move  the  part  into  the 
Federal  Management  Regulation  (FMR) 
The  proposed  rule  is  written  in  a  plain 
language  question  and  answer  format. 
This  style  uses  an  active  voice,  shorter 
sentences,  and  pronouns.  Unless 
otherwise  indicated  in  the  text,  the 
pronouns  "we",  "you",  and  their 
variants  refer  to  thie  agency.  A  question 
and  its  answer  combine  to  establish  a 
rule.  The  employee  and  the  agency  must 
follow  the  language  contained  in  both 
the  question  and  its  answer, 

GSA  has  removed  the  term    Trust 
Territory  of  the  Pacific  Islands"  from  the 
definition  of  "foreign  excess  personal 
property"  because  there  are  no  longer 
any  entities  in  the  Trust  Territory  of  the 
Pacific  Islands  As  of  October  1.  1994. 
Palau.  the  last  remaining  entity  in  the 
Trust  Territory,  became  a  self-governing 
sovereign  state  in  free  association  with 
the  United  States. 

B.  Executive  Order  12866 

GSA  has  determined  that  this 
proposed  rule  is  not  a  significant  rule 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq. ' 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  (0MB), 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  proposed  rule  is  exempt  from 
Congressional  review  prescribed  under 


5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  101-43 
and  102-36 

Government  property  management, 
Surplus  Government  property. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  proposes  to  amend  41 
CFR  chapters  101  and  102  as  follows: 

CHAPTER  101— [AMENDED] 

1,  Part  101-43  is  revised  to  read  as 
follows: 

PART  101-43— UTILIZATION  OF 
PERSONAL  PROPERTY 

.Authority:  Sec.  205(c),  63  Stat.  390;  40 

!  ■,,'^  {'.    4Hh:!  1. 

§  1 01  -43.000    Cross-reference  to  the 
Federal  Management  Regulation  (FMR)  (41 
CFR  chapter  102.  parts  102-1  through  102- 
220). 

For  information  previously  contained 
in  this  part,  see  FMR  part  36  (41  CFR 
102-36). 

CHAPTER  102— {AMENDED] 

2,  Part  102-36  is  added  to  subchapter 
B  to  read  as  follows: 

PART  102-36— TRANSFER  OF 
EXCESS  PERSONAL  PROPERTY 

Subpart  A — General  Provisions 

Sec. 

102-36.5     What  does  this  part  cover? 

102-36,10    What  is  the  governing  authority 

for  this  part? 
102-36.15     Who  must  comply  with  the 

provisions  of  this  part? 
102-36.20    How  do  we  request  a  deviation 

from  these  requirements  and  who  can 

approve  it? 
102-36.25     What  is  the  typical  process  for 

transfer  and  disposing  of  excess  personal 

property? 

Definitions 

lU^-36,30    What  definitions  apply  to  this 
part? 

Responsibility 

102-36.35     What  are  our  responsibilities  in 

the  management  of  excess  personal 

property? 
102-36.40    May  we  use  a  contractor  to 

perform  the  functions  of  excess  personal 

property  disposal? 
102-36.45    What  is  GSA's  role  in  the 

disposition  nf  exrcss  personal  property? 

Subpart  B — Acquiring  Excess  Personal 
Property  for  Our  Agency 

.Acquiring  Excess 

l()2-,i6  ,tO    Who  is  eligible  to  acquire  excess 

personal  property? 
102-36  55     Whv  must  we  use  excess 

personal  property  instead  of  buying  new 

property? 
102-36.60    What  must  we  consider  when 

acquiring  excess  personal  property? 


102-36.65     Do  we  pay  for  excess  personal 
property  we  acquire  under  a  transfer? 

102-36.70     How  much  do  we  pay  for  excess 
personal  property  on  a  U^nsfer  with 
reimbursement? 

102-36.75    Do  we  pay  for  personal  property 
disposed  of  under  the  exchange/sale 
authority,  and  how  much  do  we  pay? 

Screening  of  Excess 

102-36.80    How  do  we  find  out  what 

personal  property  is  available  as  excess? 
102-36.85     How  long  is  excess  personal 

property  available  for  screening? 
102-36.90    When  does  the  screening  period 

start  for  excess  personal  property? 
102-36.95    Where  do  we  go  to  screen  excess 

personal  property  on-site? 
102-36.100    Who  is  authorized  to  screen 

excess  personal  property  and  what 

paperwork  do  we  need? 
102-36.105    What  must  we  include  in  the 

letter  of  authorization  for  a  non-Federal 

person  to  screen  exces.s  personal 

property? 
102-36.110    What  are  our  responsibilities  in 

authorizing  a  non-Federal  individual  to 

screen  excess  personal  property? 

Processing  Transfers 

102-36.115    How  do  we  process  a  Standard 
Form  122  (SF  122),  Transfer  Order 
Excess  Personal  Property,  through  GSA? 

102-36.120    What  are  our  responsibilities  in 
processing  transfer  orders  of  excess 
personal  property? 

102-36.125     How  much  time  do  we  have  to 
pick  up  excess  personal  property  that 
has  been  approved  for  transfer? 

102-36.130    May  we  arrange  to  have  the 
excess  personal  property  shipped  to  its 
final  destination? 

Direct  Transfers 

102-36.135    May  we  obtain  excess  personal 
property  directly  from  another  Federal 
agency  without  GSA  approval'' 

Subpart  C — Acquiring  Excess  Personal 
Property  for  Non-Federal  Recipients 

102-36.140  For  which  non-Federal 
activities  may  we  acquire  excess 
personal  property? 

102-36.145    What  are  our  responsibilities 
when  acquiring  excess  personal  property 
for  use  by  a  non-Federal  recipient? 

102-36.150    Must  we  provide  additional 
information  on  the  SF  122  when 
acquiring  excess  personal  property  for 
non-Federal  recipients? 

Nonappropriated  Fund  Activities 

102-36.155     Do  we  retain  title  to  excess 
personal  property  furnished  to  a 
nonappropriated  fund  activity  within 
our  agency? 

102-36.160    May  we  transfer  personal 
property  owned  by  a  nonappropriated 
fund  activity? 

Contractors 

102-36.165    What  are  the  requirements  for 
acquiring  excess  personal  property  for 
use  by  a  cost  reimbursable  contractor? 

102-36.170    Are  there  restrictions  to 

acquiring  excess  personal  property  for 
use  bv  our  cost  reimbursable  contractors? 
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Cooperatives 

102-36.175     Is  there  any  limitation/ 

condition  to  acquiring  exce.ss  personal 
property  for  use  by  cooperatives? 

Proje<  t  (irantees 

10a-3«i  IHO     what  are  the  requirements  for 

acquiring  excess  personal  property  for 

use  by  our  grantees? 
102-36.185    What  type  of  excess  personal 

property  may  we  furnish  to  our  project 

grantees? 
102-36.190    May  we  acquire  excess  personal 

property  for  cannibalization  purposes  by 

the  grantee? 
102-.36.195     Is  there  a  limit  to  how  much 

excess  personal  property  we  may  furnish 

to  our  grantees? 
102-36.200    Must  we  always  pay  25  percent 

of  the  iiriglnHl  acquisition  cost  when 

furnishing  excess  personal  property  to 

prdJHi  t  grantees? 
102-:ifi  205     Does  the  Government  retain 

title  to  excess  personal  property 

furnished  to  project  grantees?   , 

Subpart  D — Disposition  of  Excess  Personal 
Property 

102-.36  210     When  is  personal  property 

excess' 
102-36  215     Why  must  we  report  excess 

personal  property  to  GSA? 

Reporting  Excess  Personal  Property 

102-36  220     Hmw  (id  we  report  excess 

personal  propf'rt\  ' 
102-36  225     Must  we  report  all  excess 

personal  property  to  GSA? 
102-36.230     Must  we  report  excess  personal 

propertv  that  is  attached  to  real 

property' 
102-36  235     Where  do  we  send  the  reports 

of  excess  personal  property? 
102-36.240     What  information  do  we 

provide  when  reporting  excess  personal 

property'' 
102-36  245     What  are  the  disposal  condition 

codes' 

Disposing  of  Excess  Personal  Property 

102-36  250     Are  we  accountable  for  the 

personal  property  that  has  been  reported 

excess' 
102-36.255     Does  GSA  ever  take  physical 

custody  of  excess  personal  property? 
102-36.260    What  options  do  we  have  when 

unusual  circumstances  do  not  allow 

adequate  time  for  disposal  through  GSA? 
102-36.265     How  do  we  promote  the 

expeditious  transfer  of  excess  personal 

property' 
102-36.270    What  if  there  are  competing 

requests  for  the  same  excess  item? 
102-36  275     What  if  a  Federal  agency 

requests  excess  personal  property  that  is 

m  donation  screening  or  in  the  sales 

process^ 
102-36  280     May  we  dispose  of  excess 

personal  property  without  GSA 

approval? 
102-36  285     May  we  withdraw  from  the 

disposal  process  excess  personal 

propertv  that  we  have  reported  to  GSA? 


Transfers  With  Reimbursement 

102-36.290    May  we  charge  for  excess 

personal  property  transferred  to  another 

Federal  agency? 
102-36.295     How  much  do  we  charge  for 

excess  personal  property  on  a  transfer 

with  reimbursement? 

Report  of  Disposal  Activity 

102-36.300    Must  we  report  the  disposition 
of  excess  personal  property  to  GSA? 

102-36.305     How  do  we  report  the 

disposition  of  excess  personal  property? 

Abandonment/Destruclinn 

102-36.310     May  we  ai)andon  or  destroy 

excess  personal  property  without 

reporting  it  to  GSA? 
102-36.315    Who  makes  the  determination 

to  abandon  or  destroy  excess  personal 

property? 
102-36.320    Are  there  any  prohibitions  or 

exceptions  to  the  use  of  the 

abandonment/destruction  authority? 
102-36.325     What  must  be  done  before 

abandoning/destroying  excess  personal 

property? 
102-36.330    Must  we  always  provide  publu 

notice  regarding  abandonment/ 

destnictinn  of  excess  personal  propertv? 

Subpart  E — Property  Whose  Disposal 
Requires  Special  Handling 

102-36.335     Are  there  certain  types  of 
excess  personal  property  that  must  be 
disposed  of  differently? 

Aircraft  and  Aircraft  Parts 

102-36.340     What  must  we  do  when 

disposing  of  excess  aircraft? 
102-36.345     What  is  a  Flight  Safety  Critical 

Aircraft  Part  (FSCAP) ' 
102-36.350     How  do  we  identify  a  FSCAP' 
102-36.355     What  are  the  FSCAP  Criticality 

Codes? 
102-36.360    What  must  we  do  when 

disposing  of  excess  FSCAP? 
102-36.365     How  do  we  dispose  of  aircraft 

parts  that  have  no  FSCAP  designation' 

Canines,  Law  Enforcement 

102-36.370     May  we  transfer  or  donate 
canines  that  have  been  used  in  the 
performance  of  law  enforcement  duties? 

Disaster  Relief  Property 

102-36.375     Are  there  special  requirements 
concerning  the  use  of  excess  personal 
property  for  disaster  relief? 

Firearms 

102-36.380     Are  there  special  requirements 
for  disposing  of  excess  firearms? 

Foreign  Excess  Personal  Property 

102-36.385     What  is  foreign  excess  personal 

property? 
102-36.390    Who  is  responsible  for 

disposing  of  foreign  excess  personal 

property? 
102-36.395     How  may  we  dispose  of  foreign 

excess  personal  property  overseas? 
102-36.400    What  are  our  responsibilities  in 

the  disposal  of  foreign  excess  personal 

property? 


102-36.405     How  may  GSA  assist  us  in 

disposing  of  foreign  excess  personal 

property? 
102-36.410    Who  pays  for  the  transportation 

costs  when  foreign  excess  persona! 

property  is  returned  to  the  United  States? 

Gifts 

102-36.4 1 5     May  we  keep  gifts  given  to  us 

from  the  public? 
101-36.420     How  do  we  dispose  of  a  gift  in 

the  form  of  money  or  intangible  personal 

property? 
102-36.425     How  do  we  dispose  of  gifts 

other  than  money  or  intangible  personal 

propertv? 
102-36.430     How  do  we  dispose  of  gifts 

from  foreign  governments  or  entities? 

Hazardous  Personal  Property 

102-36.435     What  is  hazardous  personal 

property' 
102-36.440     May  we  dispose  of  excess 

hazardous  personal  property'' 

Munitions  List  Items/Commerce  Control  List 
Items  (MLIs/CCLIs) 

102-36.445     What  are  MLIs? 
102-36.450     What  are  fXXIs? 
102-36.455     May  we  dispose  of  excess 

MLIs/CCLIs''" 
102-36  460    What  is  demilitarization 

(DEMIL)' 
102-36.465     How  do  we  identify  MLls/ 

f'CLIs  requiring  demilitarization? 

Printing  Equipment  and  Supplies 

102-36.470     .-Xre  there  spet:ial  procedures  for 
reporting  printing  and  binding 
equipment  and  supplies? 

Scrap 

102-36.475     May  we  abandon.'destroy 
scrap' 

Shelf-Life  Items 

102-36.480     What  is  a  shelf-life  item? 

102-36.485     Do  we  report  excess  shelf-life 
items'' 

102-36,490     How  do  we  report  excess  shelf- 
life  items? 

102-36.495     Do  we  report  excess  medical 
shelf-life  items  held  for  national 
emergency  purposes? 

102-36.500     May  we  transfer  or  exchange 
exc:ess  medical  shelf-life  items  with 
other  Federal  agencies? 

Vessels 

102-36.505     What  must  we  do  when 
disposing  of  vessels? 

Subpart  F— Miscellaneous  Disposition 

102-36.510     What  is  the  authority  for 
transfers  under  "Computers  for 
Learning"? 
Authority.  40  U.S.C.  486(c). 

Subpart  A — General  Provisions 

§  1 02-36.5    What  does  this  part  cover? 

This  part  covers  the  acquisition, 
transfer  and  disposal,  by  executive 
agencies,  of  excess  personal  property 
located  in  the  United  States,  the  District 
of  Columbia,  the  U.S.  'Virgin  Islands, 
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American  Samoa,  Guam,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§  1 02-36.1 0    What  is  the  governing 
authority  for  this  part? 

Section  202  of  the  Federal  Property 
and  Administrative  Services  Act  of 
1949,  as  amended  (the  Propertv  Act)  (40 
U.S.C.  483).  authorizes  the  General 
Services  Administration  (GS.A)  to 
prescribe  policies  to  promote  the 
maximum  use  of  excess  Government 
personal  property  by  ext^cutive  agencies. 

§102-36.15    Who  must  comply  with  the 
provisions  of  this  part? 

All  executive  agencies  must  rompiv 
with  the  provisions  of  this  part.  The 
legislative  and  judicial  branches  are 
encouraged  to  report  and  transfer  excess 
personal  property  and  fill  their  personal 
property  requirements  from  excess  in 
accordance  with  these  provisions. 

§  1 02-36.20    How  do  we  request  a 
deviation  from  these  requirements  and  who 
can  approve  it? 

See  §§102-2.60  through  102-2.110  of 
this  chapter  to  request  a  deviation  from 
the  requirements  of  this  part 

§  1 02-36.25    What  is  the  typical  process  for 
transfer  and  disposing  of  excess  personal 
property? 

(a)  You  must  first  offer  personal 
property  not  needed  by  your  activity  for 
use  elsewhere  within  your  agencv.  if  the 
property  is  no  longer  needed  by  any 
activity  within  your  agencv.  vour 
agency  declares  the  property  excess  and 
reports  it  to  GSA  for  possible  transfer  to 
eligible  recipients,  including  Federal 
agencies  for  direct  use  or  for  use  bv  their 
contractors,  project  grantees,  or 
cooperative  agreement  recipients.  All 
executive  agencies  must,  to  the 
maximum  extent  practicable,  fill 
requirements  for  personal  property  by 
using  existing  agency  property  or  by 
obtaining  excess  property  from  other 
Federal  agencies  in  lieu  of  new 
procurements. 

(b)  If  GSA  determines  that  there  are 
no  Federal  requirements  for  your  excess 
property,  it  becomes  surplus  propertv 
and  is  available  for  donation  to  State 
and  local  public  agencies  and  other 
eligible  non-Federal  activities.  The 
Property  Act  requires  that  surplus 
personal  property  be  distributed  to 
eligible  recipients  by  an  agencv 
established  by  each  State  for  this 
purpose,  the  State  Agencv  for  Surplus 
Property. 

(c)  Surplus  personal  property  not 
selected  for  donation  is  offered  for  sale 
to  the  public  by  competitive  offerings 
such  as  sealed  bid  sales,  spot  bid  sales 


or  auctions.  You  may  conduct  or 
contract  for  the  sale  of  your  surplus 
personal  property,  or  have  GSA  conduct 
the  sale  on  behalf  of  your  agency.  You 
must  inform  GSA  at  the  time  the 
property  is  reported  as  excess  if  you 
choose  to  sell  your  own  surplus 
property  or  have  GSA  sell  it  for  vou, 

(d)  If  a  written  determination  is  made 
that  the  property  has  no  commercial 
value  or  the  estimated  cost  of  its 
continued  care  and  handling  would 
exceed  the  estimated  proceeds  from  its 
sale,  you  may  dispose  of  the  property  by 
abandonment  or  destruction,  or  donate 
it  to  public  bodies  in  accordance  with 
§  §  102-36.310  through  102-36.330. 

Definitions 

§  102-36.30    What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Cooperative  means  the  organization  or 
entity  that  has  a  cooperative  agreement 
with  an  executive  agencv. 

Cooperative  agreement  means  a  legal 
instrument  reflecting  a  relationship 
between  an  executive  agency  and  a  non- 
Federal  rec;ipient.  made  in  accordance 
with  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (31  U.S.C.  6301- 
6308),  under  any  or  all  of  the  following 
circumstances: 

(1 )  The  purpose  of  the  relationship  is 
the  transfer  of  money,  property, 
ser\'ices.  or  anvihing  of  value  to 
accomplish  a  public  purpose  authorized 
by  law.  rather  than  by  purchase,  lease. 
or  barter,  for  the  direct  benefit  or  use  of 
the  Federal  Government. 

(2)  Substantial  involvement  is 
anticipated  between  the  executive 
agency  and  the  cooperative  during  the 
performance  of  the  agreed  upon  activity. 

(3)  The  cooperative  is  a  State  or  local 
government  entity  or  anv  person  or 
organization  authorized  to  receive 
Federal  assistance  or  procurement 
contracts. 

Cost-reimbursement  contract  means  a 
contract  in  which  ailowable  costs 
incurred  by  the  contractor  in  the 
performance  of  the  contract  are 
reimbursed  to  the  contractor. 

Excess  persona]  propertv  (excess) 
means  any  personal  property  under  the 
control  of  any  Federal  agencv  which  is 
no  longer  required  for  that  agencv's 
needs,  as  determined  by  the  agency 
head  or  designee. 

Executive  agency  means  any 
executive  department  or  independent 
establishment  in  the  executive  branch  of 
the  Government,  including  anv  wholly 
owned  Government  corporation. 

Fair  market  value  means  the  best 
estimate  of  the  gross  sales  proceeds  if 


the  property  were  to  be  sold  in  a  public 

sale. 

Federal  agency  means  any  executive 
agency  or  any  establishment  in  the 
legislative  or  judicial  branch  of  the 
Government  (except  the  Senate,  the 
House  of  Representatives,  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his/her  direction). 

Federal  Disposal  System  (FEDS)  is 
GSA's  automated  excess  personal 
property  system,  accessible  at  https:// 
feds.fss.gsa.gov/scripts/ 
ihpsmain.dll?emul 

Grant  means  a  type  of  assistance 
award  and  a  legal  instrument  which 
permits  an  executive  agency  to  transfer 
money,  property,  services  or  other 
things  of  value  to  a  grantee  when  no 
substantial  involvement  is  anticipated 
between  the  agency  and  the  recipient 
during  the  performance  of  the 
contemplated  activity. 

Holding  agency  means  the  Federal 
agency  having  accountability  for,  and 
generally  possession  of,  the  property 
involved. 

Life-limited  part  means  an  aircraft 
part  that  has  a  finite  service  life 
expressed  in  either  total  operating 
hours,  total  cycles,  and/or  calendar 
time. 

Line  item  means  a  single  line  entry, 
on  a  reporting  form  or  transfer  order,  for 
items  of  property  of  the  same  type 
having  the  same  description,  condition 
code,  and  unit  cost. 

Nonappropriated  fund  activit}-  means 
an  activity  or  entity  that  is  not  funded 
by  money  appropriated  from  the  general 
fimd  of  the  U.S.  Treasury',  such  as  post 
exchanges,  ship  stores,  militarv'  officers" 
clubs,  veterans'  canteens,  and  similar 
activities. 

Personal  property  means  any 
property,  except  real  property,  records 
of  the  Federal  Government,  and  naval 
vessels  of  the  following  categories: 
battleships,  cruisers,  aircraft  carriers, 
destroyers,  and  submarines. 

Project  grant  means  a  grant  made  for 
a  specific  piu"pose  and  with  a  specific 
termination  date. 

Property  Act  means  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (63  Stat.  386).  as  amended. 

Public  agency  means  any  State, 
political  subdivision  thereof,  including 
any  unit  of  local  government  or 
economic  development  district;  any 
department,  agency,  or  instrumentality 
thereof,  including  instrumentalities 
created  by  compact  or  other  agreement 
between  States  or  political  subdivisions; 
multijurisdictional  substate  districts 
established  by  or  pursuant  to  State  law; 
or  any  Indian  tribe,  band,  group,  pueblo, 
or  community  located  on  a  State 
reservation. 
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Reimbursable  transfer  (transfer  with 
reimbursement!  means  a  transfer  of 
excess  personal  property  between 
Federal  agencies  where  the  recipient  is 
required  to  pay,  i  p.  reimburse  the 
holding  agency,  for  the  cost  of  the 
property. 

Related  personal  property  means  any 
personal  property  that  is  an  integral  part 
of  real  property.  It  is: 

(1)  Related  to.  designed  for,  or 
specifically  adapted  to  the  functional 
capacity  of  the  real  property  and 
remoyal  of  this  personal  property  would 
significantly  diminish  the  economic 
value  of  the  real  property:  or 

(2)  Determined  by  the  Administrator 
of  General  Seryices  to  be  related  to  the 
real  property 

Salvage  means  property  that  has  value 
greater  than  its  basic  material  content 
but  for  which  repair  or  rehabilitation  is 
clearly  impractical  and/or 
uneconomical. 

Scrap  means  property  that  has  no 
value  except  for  its  basic  material 
content. 

Screening  period  means  the  period  in 
which  excess  and  surplus  personal 
property  are  made  available  for  excess 
transfer  or  surplus  donation  to  eligible 
recipients 

Surplus  personal  property  (surplus) 
means  excess  personal  property  no 
longer  required  by  a  Federal  agency  as 
determined  by  GSA. 

Surplu!^  release  date  means  the  date 
when  Federal  screening  has  been 
completed  and  the  excess  property 
becomes  surplus  and  is  available  for 
donation. 

Unit  cost  means  the  original 
acquisition  cost  of  a  single  item  of 
property 

United  States  means  all  the  50  States 
and  the  District  of  Columbia. 

Vessels  means  ships,  boats  and  craft 
designed  for  navigation  in  and  on  the 
water,  propelled  by  oars  or  paddles,  sail, 
or  power 

Responsibility 

§  102-36.35    Wtiat  are  our  responsibilities 
in  the  management  of  excess  personal 
property? 

(a)  Your  senior  procurement  official 
must  make  sure  that  your  agency's 
procurement  policies  require 
consideration  of  excess  personal 
property  before  authorizing 
procurement  of  new  personal  property. 

(b)  You  may  designate  an  authorized 
agency  official  to  promote  the  use  of 
available  excess  to  the  maximum  extent 
practicable  by  your  agency  and  to 
review  and  approve  the  acquisition  and 
disposition  of  excess  personal  property. 

U  )  When  acquiring  excess  personal 
[iropertv.  you  must: 


(1)  Limit  the  quantity  acquired  to  that 
which  is  needed  to  adequately  perform 
the  function  necessary  to  support  the 
mission  of  the  agency. 

(2)  Establish  controls  over  the 
processing  of  transfer  orders. 

(3)  Facilitate  the  timely  pickup  of 
acquired  excess  personal  property  from 
the  holding  agency. 

(d)  While  personal  property  is  in  your 
custody,  or  the  custody  of  authorized 
non-Federal  recipients  that  you  sponsor, 
you  must  do  the  following: 

(1)  Establish  and  maintain  a  system 
for  property  accountability 

(2)  Protect  the  property  against 
hazards  including  but  not  limited  to 
fire,  theft,  vandalism,  and  weather. 

(3)  Perform  the  care  and  handling  of 
personal  property. 

(4)  Maintain  appropriate  inventory 
levels  as  set  forth  in  part  101-27  of  this 
title. 

(5)  Continuously  monitor  the  property 
under  your  control  to  assure  maximum 
use,  and  develop  and  maintain  a  system 
to  prevent  and  detect  nonuse,  improper 
use,  unauthorized  disposal  or 
destruction  of  personal  property. 

(e)  When  you  no  longer  need  personal 
property  to  carry  out  the  mission  of  a 
program,  you  must: 

(1)  Offer  the  property  for  reassignment 
to  other  activities  within  the  agency. 

(2)  Promptly  report  excess  personal 
property  to  GSA  when  it  is  no  longer 
needed  by  any  activity  within  your 
agency  for  further  reuse  by  eligible 
recipients. 

(3)  Continue  the  care  and  handling  of 
excess  personal  property  while  it  goes 
through  the  disposal  process. 

(4)  Facilitate  the  timely  transfer  of 
excess  personal  property  to  other 
Federal  agencies  or  authorized  eligible 
recipients. 

(5)  Provide  reasonable  access  to 
authorized  personnel  for  inspection  and 
removal  of  excess  personal  property 

(6)  Ensiu-e  that  final  disposition 
complies  with  applicable 
envirorunental.  health,  safety  and 
national  security  regulations. 

§102-36.40  May  we  use  a  contractor  to 
perform  the  functions  of  excess  personal 
property  disposal? 

Yes.  You  may  use  service  contracts  to 
perform  functions  that  are  not 
inherently  Governmental.  You  are 
responsible  for  ensuring  that  the 
contractor  conforms  with  the 
requirements  of  the  Property  Act  and 
the  FMR  and  any  other  applicable 
statutes  when  performing  these 
functions. 


§  102-36,45    What  is  GSA's  role  in  the 
disposition  of  excess  personal  property? 

In  addition  to  developing  and  issuing 
regulations  for  the  management  of 
excess  personal  property.  GSA: 

(a)  Screens  and  offers  available  excess 
personal  property  to  Federal  agencies 
and  eligible  non-Federal  recipients. 

(b)  Approves  and  processes  transfers 
of  excess  personal  property  to  eligible 
activities. 

(c)  Determines  the  amount  of 
reimbursement  for  transfers  of  excess 
personal  property  when  appropriate. 

(d)  Conducts  sales  of  surplus  and 
exchange/sale  property  when  requested 
by  an  agency. 

(e)  Maintains  an  automated  system. 
FEDS,  to  facilitate  the  reporting/ 
transferring  of  excess  personal  property. 

Subpart  B — Acquiring  Excess  Personal 
Property  For  Our  Agency 

Acquiring  Excess 

§  1 02-36.50    Who  is  eligible  to  acquire 
excess  personal  property? 

The  following  are  eligible  to  acquire 
excess  personal  property: 

(a)  Federal  agencies  (for  their  own  use 
or  use  by  their  authorized  cost- 
reimbursement  contractors, 
cooperatives,  and  project  grantees.), 

(b)  The  Senate. 

(c)  The  House  of  Representatives. 

(d)  The  Architect  of  the  Capitol  and 
any  activities  under  his  direction. 

(e)  The  municipal  government  of  the 
District  of  Columbia. 

(f)  Mixed-ownership  Government 
corporations  as  defined  in  31  U.S.C. 
9101. 

§  102-36.55    Why  must  we  use  excess 
personal  property  instead  of  buying  new 
property? 

Using  excess  personal  property  to  the 
maximum  extent  practicable  maximizes 
the  return  on  Government  dollars  spent 
and  minimizes  expenditures  for  new- 
procurement.  Before  purchasing  new 
property,  check  with  the  appropriate 
regional  GSA  Personal  Property 
Management  office  or  access  FEDS  for 
any  available  excess  that  may  be 
suitable  for  your  needs.  You  must  use 
excess  personal  property  unless  it 
would  cause  serious  hardship,  be 
impractical,  or  impair  your  operations. 

§  102-36.60    What  must  we  consider  when 
acquiring  excess  personal  property? 

Consider  the  following  when 
acquiring  excess  personal  property: 

(a)  There  must  be  an  authorized 
requirement. 

(b)  The  cost  of  acquiring  excess 
personal  property  (including  packing, 
shipping,  pickup,  and  necessary  repairs) 
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does  not  exceed  the  delivered  cost  of 
new  material 

(c)  The  sources  of  spare  parts  or 
repair/maintenance  services  to  support 
the  acquired  item  are  readily  accessible. 

(d)  The  suppiv  of  excess  parts 
acquired  must  not  exceed  the  life 
expectancv  of  tht'  equipment  supported. 

§  1 02-36.65     Do  we  pay  for  excess 
personal  property  we  acquire  under  a 
transfer? 

(a)  No.  except  for  the  situations  listed 
in  paragraph  (b)  of  this  section,  you  do 
not  pay  for  the  property  itself.  However, 
you  are  responsible  for  shipping  and 
transportation  costs.  Where  applicable, 
you  may  also  be  required  to  pav 
packing,  loading,  and  any  costs  directly 
related  to  the  dismantling  of  the 
property  when  required  for  the  purpose 
of  transporting  the  property 

(b)  You  are  required  to  reimburse  the 
holding  agency  for  excess  personal 
property  transferred  to  \ou  (transfer 
with  reimbursement)  when: 

(1)  Reimbursement  is  directed  by 
GSA. 

(2)  The  property  was  originally 
acquired  with  funds,  not  appropriated 
from  the  general  fund  of  the  Treasury  or 
appropriated  therefrom  but  bv  law 
reimbursable  from  assessment,  tax.  or 
other  revenue  and  the  holding  agency 
requires  reimbursement.  It  is  the  current 
executive  branch  policy  that  working 
capital  fund  property  shall  be 
transferred  without  reimbursement. 

(.3)  The  property  was  acquired  with 
appropriated  funds,  but  reimbursement 
is  required  by  law. 

(4)  You  or  the  holding  agency  is  the 
US  Postal  Service  (USPS). 

(5)  You  are  acquiring  excess  personal 
property  for  use  by  a  project  grantee  that 
is  a  public  agency  or  a  nonprofit 
organization  and  exempt  from  taxation 
under  26  U.S.C.  501. 

(6)  You  or  the  holding  agency  is  the 
DC  Government. 

(7)  You  or  the  holding  agency  is  a 
wholly  owned  or  mixed-ownership 
Government  corporation  as  defined  in 
the  Government  Corporation  Control 
Act  (.31  U.S.C.  9101-9110). 

§102-36.70    How  much  do  we  pay  for 
excess  personal  property  on  a  transfer  with 
reimbursement? 

(a)  You  may  be  required  to  reimburse 
the  holding  agency  the  fair  market  value 
when  the  transfer  involves  «;  102-36.6,5 
(b)(1)  through  (b)(4). 

(b)  When  acquiring  excess  personal 
property  for  your  project  grantees  (see 
§  102-36. 65(b)(5)),  you  are  required  to 
deposit  into  the  miscellaneous  receipts 
fund  of  the  U.S.  Treasury  an  amount 
equal  to  25  percent  of  the  original 
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acquisition  cost  of  the  property,  except 
for  the  conditions  cited  in  §  102-36.200. 

(c)  When  you  or  the  holding  agency 
is  the  DC  Government  or  a  wholly 
owned  or  mixed-ownership  Government 
corporation  (see  §  102-36. 65(b)(6)  or 
(b)(7)),  you  are  required  to  reimburse  the 
holding  agency  using  fair  value 
reimbursement.  Fair  value 
reimbursement  is  20  percent  of  the 
original  acquisition  cost  for  new  or 
unused  property  (i.e.,  condition  code  1). 
and  zero  percent  for  other  personal 
property.  Where  circumstances  warrant, 
a  higher  fair  value  may  be  used  if  the 
agencies  concerned  agree.  Due  to  special 
circumstances  or  the  unusual  nature  of 
the  property,  the  holding  agency  may 
use  other  criteria  for  establishing  fair 
value  if  approved  or  directed  by  GSA. 
You  must  refer  any  disagreements  to  the 
regional  GSA  Personal  Property 
Management  office. 

§102-36.75     Do  we  pay  for  personal 
property  disposed  of  under  the  exchange/ 
sale  authority,  and  how  much  do  we  pay"?" 

Yes  you  pav  for  personal  f)r(iperty 
disposed  of  under  the  exchange/sale 
authority,  when  the  holding  agency 
requires  reimbursement.  The  amount  of 
reimbursement  is  normally  the  fair 
market  \alue. 


Screening  of  Excess 

§  1 02-36.80     How  do  we  find  out  what 
personal  property  is  available  as  excess? 

You  may  use  the  following  methods 
to  find  out  what  excess  personal 
property  is  available: 

(a)  check  GSA's  automated  excess 
personal  property  system  FEDS. 

(h)  Contact  or  submit  want  lists  to 
regional  GSA  Personal  Property 
Management  offices. 

(c)  Check  any  available  holding 
agency  websites  (such  as 

ww'w. drms.dla.mil  for  DoD  property). 

(d)  Conduct  on-site  screening  at 
various  Federal  facilities. 

§102-36.85     How  lor^g  is  excess  personal 
property  available  for  screening? 

The  screening  period  for  excess 
personal  property  is  normally  21 
calendar  days  GSA  may  extend  or 
shorten  the  screening  period  in 
cnordination  with  the  holding  agency. 

§  1 02-36.90    When  does  the  screening 
period  start  for  excess  personal  property? 

Screening  starts  when  GSA  receives 
the  report  of  excess  personal  property. 

§  1 02-36.95    Where  do  we  go  to  screen 
excess  personal  property  on-site? 

You  may  visit  Defense  Reutilization 
and  Marketing  Offices  (DRMOs)  and 
D(1D  contractor  facilities  to  screen 
excess  personal  property  generated  by 


the  Department  of  Defense.  You  may 
also  inspect  excess  personal  property  at 
various  civilian  agency  facilities 
throughout  the  United  States.  Contact 
your  regional  GSA  Personal  Property 
Management  office  for  locations  and 
accessibility. 

§  102-36.100     Who  IS  authorized  to  screen 
excess  personal  property  and  what 
paperwork  do  we  need'' 

You  may  authorize  an  agency 
employee  to  screen  excess  personal 
property.  Authorized  employees  must 
present  a  valid  Federal  ID  when 
entering  the  DRMOs  or  any  other 
Federal  facilities.  If  you  authorize  a  non- 
Federal  individual  to  screen  excess 
personal  property  for  you  or  for  a  non- 
Federal  recipient  that  vou  sponsor  (see 
§  102-36.140).  he  or  she  will  need  a 
letter  of  authorization  from  you  in 
addition  to  a  valid  picture  ID. 

§  102-36.105     What  must  we  Include  in  the 
letter  of  authorization  for  a  non-Federal 
person  to  screen  excess  personal 
property? 

You  must  state  that  the  individual  is 
authorized  to  screen  excess  personal 
property  for  your  agency.  The'letter  of 
authorization  must  include: 

(a)  The  individual's  name; 

fb)  The  period  of  time  and  location(s) 
in  which  screening  will  be  conducted: 
and 

(c)  The  number  and  completion  date 
of  the  applicable  contract,  cooperative 
agreement,  or  grant. 

§102-36  110     What  are  our  responsibilities 
in  authorizing  a  non-Federal  individual  to 
screen  excess  personal  property? 
You  must  do  the  following: 

(a)  Ensure  that  the  screener  certifies 
that  any  property  requested  is  to  be  used 
for  authorized  purpose(s). 

(b)  Maintain  a  record  of  the 
authorized  screeners  under  vour 
authority. 

(c)  Recover  any  expired  or  invalid 
letters  of  authorization. 

Processing  Transfers 

§102-36  115     How  do  we  process  a 
Standard  Form  122  (SF  122).  Transfer  Order 
Excess  Personal  Property,  through  GSA? 

(aj  ^  ou  must  first  contact  the 
appropriate  regional  GSA  Personal 
Property  Management  office  to  assure 
the  property  is  available  to  you.  Submit 
your  request  on  a  SF  122,  Transfer 
Order  Excess  Personal  Propertv.  to  the 
region  in  which  the  property  is  located. 
For  the  types  of  property  listed  in  the 
table  in  paragraph  (b)  of  this  section, 
submit  the  SF  122  to  the  corresponding 
GSA  regions.  You  may  submit  the  SF 
122  manually  or  transmit  the  required 
information  by  electronic  media  (FEDS) 
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or  any  other  transfer  form  specified  and 
approved  by  GSA. 

[b]  For  the  following  types  of 
property,  vou  must  submit  the  SF  122 
to  the  corresponding  GSA  regions: 


Type  ot  property 

GSA 
region 

Uxatioo 

Akoaft 

9  FBP 

7FP-8 
FBP 

3FP 

7FMP 
3FP 

4FD 

San  Francisco.  CA 

Firearms      ...... 

Foreign  Gits  ™ ...... 

Forteitec)  Property 

Standard  Forms 
Vessels,  DOD«  

94102 
Denver.  CO  80225 
Washington,  DC 

20406 
Washington.  DC 

20407. 
Ft  Worth.  TX  76102 
Philadelphia.  PA 

Vessels,  civilian'   

19107 
Atlanta.  GA  30365 

•Vessels  over  50  (I  in  length  and  less  than  1.500  gross 
tons 

§102-36.120    What  are  our  responsibilities 
in  processing  transfer  orders  of  excess 
personai  property? 

Whether  the  excess  is  for  your  use  or 
for  use  bv  a  non-Federal  recipient  that 
you  sponsor,  vou  must: 

(a)  Ensure  that  only  authorized 
Federal  officials  of  your  agency  sign  the 
SF  122  prior  to  submission  to  GSA  for 
approval. 

(b)  Ensure  that  excess  personal 
property  approved  for  transfer  is  used 
for  authorized  program(s). 

(c)  Provide  to  GSA  a  listing  of  your 
agency  officials  authorized  to  approve  a 
SF  122.  and  notify-  GSA  of  any  changes 
in  signatory  authority. 

§  102-36.125    How  much  time  do  we  have 
to  picit  up  excess  personal  property  that 
has  been  approved  for  transfer? 

When  the  holding  agency  notifies  you 
that  the  property  is  ready  for  removal, 
you  normally  have  15  calendar  days  to 
pick  up  the  property,  unless  otherwise 
coordinated  with  the  holding  agency. 

§102-36.130    Miy  we  arrange  to  have  the 
excess  personal  property  shipped  to  its 
final  destination? 

Yes.  when  the  holding  agency  agrees 
to  provide  assistance  in  preparing  the 
property  for  shipping  However,  you 
may  be  required  to  pay  the  holding 
agencv  any  direct  costs  in  preparing  the 
property  for  shipping.  You  must  provide 
shipping  instructions  and  the 
appropriate  fund  t  ode  for  billing 
purposes  on  the  SF  122. 

Direct  Transfers 

§102-36.135    May  we  obtain  excess 
personal  property  directly  from  another 
Federal  agency  without  GSA  approval? 

Yes,  but  only  under  the  following 
situations. 

(a)  You  may  obtain  excess  personal 
property  that  has  not  yet  been  reported 
to  GSA.  provided  the  total  acquisition 
cost  of  the  excess  property  does  not 
exceed  SlO.UOO  per  line  item.  You  must 
ensure  that  a  SF  122  is  completed  for 


the  direct  transfer  and  that  an 
authorized  official  of  your  agency  signs 
the  SF  122.  You  must  provide  a  copy  of 
the  SF  122  to  GSA  within  10  workdays 
from  the  date  of  the  transaction. 

(b)  You  mav  obtain  excess  personal 
property  exceeding  the  Si 0.000  per  line 
item  limitation,  provided  you  first 
contact  the  appropriate  regional  GSA 
Personal  Property  Management  office  in 
which  the  property  is  located  for  oral 
approval  of  a  prearranged  transfer.  You 
must  annotate  the  SF  122  with  the  name 
of  the  GSA  approving  official  and  the 
date  of  the  verbal  approval,  and  provide 
a  copy  of  the  SF  122  to  GSA  within  10 
workdays  from  the  date  of  transaction. 

Subpart  C— Acquiring  Excess  Personal 
Property  tor  Non-Federal  Recipients 

§102-36.140    For  which  non-Federal 
activities  may  we  acquire  excess  personal 
property? 

You  may  acquire  excess  personal 
property  for  use  by  your 
nonappropriated  fund  activities,  cost- 
reimbursement  contractors, 
cooperatives,  and  project  grantees. 

§  102-36.145    What  are  our  responsibilities 
when  acquiring  excess  personal  property 
for  use  by  a  non-Federal  recipient? 
Your  authorized  agency  official  must; 

(a)  Authorize  in  writing  the  use  of 
excess  personal  property  by  the  non- 
Federal  recipient,  and  approve  the 
transfer  documents  as  the  sponsoring 
Federal  agency. 

(b)  Determine  that  the  use  of  excess 
personal  property  will  reduce  the  costs 
to  the  Government  or  that  it  is  in  the 
Government's  best  interest  to  furnish 
excess. 

(c)  Ensure  the  non-Federal  recipient 
will  not  stockpile  the  property  but  will 
place  the  property  into  use  within  a 
reasonable  period  of  time,  and  develop 
and  maintain  a  system  to  prevent 
nonuse,  improper  use.  or  unauthorized 
disposal  or  destruction  of  excess 
personal  property  furnished, 

(d)  Establish  provisions  and 
procedures  for  property  accountability 
and  disposition  in  situations  when  the 
Government  retains  title. 

(e)  Report  to  GSA  annually  excess 
personal  property  furnished  to  non- 
Federal  recipients  (see  §  102-36.300). 

§102-36.150  Must  we  provide  additional 
information  on  the  SF  122  when  acquiring 
excess  personal  property  for  non-Federal 
recipients? 

Yes.  Annotate  on  the  SF  122  the  name 
of  the  non-Federal  recipient,  the 
contract,  grant  or  agreement  number 
when  applicable,  and  the  scheduled 
date  of  completion/expiration.  GSA  will 
not  approve  the  transfer  if  the  contract. 


grant  or  agreement  is  due  to  expire  in 
less  than  60  calendar  days,  unless  you 
certify  that  the  contract,  grant  or 
agreement  will  be  extended  or  renewed 
or  provide  other  written  justification  for 
the  transfer. 

Nonappropriated  Fund  Activities 

§  1 02-36.1 55    Do  we  retain  title  to  excess 
personal  property  furnished  to  a 
nonappropriated  fund  activity  within  our 
agency? 

Yes.  title  to  the  property  remains  with 
the  Federal  Government.  You  must 
enter  such  excess  personal  property  on 
your  agency  accountable  records.  When 
such  property  is  no  longer  required  by 
the  nonappropriated  fund  activity,  you 
must  reuse  or  dispose  of  the  property  in 
accordance  with  the  regulations  of  this 
part. 

§  102-36.160    May  we  transfer  personal 
property  owned  by  a  nonappropriated  fund 
activity? 

Property  purchased  by  a 
nonappropriated  fund  activity  is  not 
Federal  property.  A  nonappropriated 
fund  activity  has  the  option  of  making 
its  privately  owned  personal  property 
available  for  transfer  to  a  Federal 
agency,  usually  with  reimbursement. 
Such  reimbursable  personal  property  is 
not  available  for  donation. 

Contractors 

§  102-36.165    What  are  the  requirements 
for  acquiring  excess  personal  property  for 
use  by  a  cost  reimbursable  contractor? 

(a)  You  must  ensure  that  the  contract 
contains  provisions  to  allow  the  use  of 
Government-furnished  property  (a 
Government  property  clause),  and 
includes  safeguards  relative  to  the 
contractor's  authorized  use  and 
maintenance,  prohibitions  against 
unauthorized  use.  and  required 
redeliverv  to  Government  custody  of 
Government-furnished  property. 

(b)  When  such  excess  personal 
property  is  no  longer  needed  for  the 
performance  of  a  contract,  you  may 
authorize  the  contractor  to  retain  the 
property  for  continued  use  on  another 
contract,  or  reassign  the  property  for  re- 
use by  your  other  contractors  or  other 
activities  within  your  agency.  When  the 
property  is  no  longer  required  by  your 
contractors  or  your  agency,  you  must 
dispose  of  the  property  in  accordance 
with  the  provisions  of  this  part. 

§  1 02-36.1 70    Are  there  restrictions  to 
acquiring  excess  personal  property  for  use 
by  our  cost  reimbursable  contractors? 

Yes.  You  may  acquire  excess  personal 
property  for  your  cost  reimbursable 
contractor's  use  subject  to  the 
restrictions  in  the  Federal  Acquisition 
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Rpgulation  (48  CFR  part  45).  The 
Government  retains  title  to  such 
property  unless  specific  statutory 
authority  provides  otherwise.  You  must 
ensure  that  your  contractors  fnljow  the 
provisions  of  this  part  when  disposing 
of  excess  Government  personal 
property. 

Cooperatives 

§102-36.175     Is  there  any  limitation/ 
condition  to  acquiring  excess  personal 
property  for  use  by  cooperatives? 

Yes,  you  must  limit  the  amount  of 
property  transfers  to  the  dollar  value  of 
the  cooperative  agreement.  For  anv 
transfers  in  excess  of  such  amount,  you 
must  ensure  that  an.official  of  vour 
agency  at  a  level  higher  than  the  officer 
administering  the  agreement  approves 
the  transfer.  The  Government  retains 
title  to  such  property,  except  when 
provided  by  specific  statutory  authoritv 

Project  Grantees 

§  102-36.180    What  are  the  requirements 
for  acquiring  excess  personal  property  for 
use  by  our  grantees? 

You  may  furnish  excess  personal 
property  for  use  by  your  grantees  only 
when; 

(a)  The  grantee  holds  a  Federally 
sponsored  project  grant: 

(b)  The  grantee  is  a  public  agencv  or 
a  nonprofit  tax-exempt  organization 
under  section  501  of  the  Internal 
Revenue  Code  of  1986  {2G  U.S.C.  501): 

(c)  The  property  is  for  use  in 
connection  with  the  grant:  and 

(d)  You  pay  25  percent  of  the  original 
acquisition  cost  of  the  excess  personal 
property,  such  funds  to  be  deposited 
into  the  miscellaneous  receipts  fund  of 
the  U.S.  Treasury.  Exceptions  to  paving 
this  25  percent  are  provided  in  §  102- 
36.200. 

§  1 02-36. 1 85    What  type  of  excess 
personal  property  may  we  furnish  to  our 
project  grantees? 

You  may  furnish  to  your  project 
grantees; 

(a)  Property  determined  to  be 
necessary  and  usable  for  the  purpose  of 
the  grant. 

(b)  Consumable  items  are  gen£;rallv 
not  transferable.  However,  GSA  mav 
approve  transfers  of  excess  consumable 
items  when  adequate  justification  for 
the  transfer  accompanies  such  requests. 
Consumable  items  are  items  that  are 
used  up  in  whole  or  in  part  during  anv 
use 

§  102-36.190    May  we  acquire  excess 
personal  property  for  cannibalization 
purposes  by  the  grantee? 

Yes.  subject  to  GSA  approval.  You 
may  be  required  to  provide  a  supporting 


statement  that  indicates  disassembly  of 
the  item  for  secondary  use  has  greater 
benefit  than  utilization  of  the  item  in  its 
existing  form  and  cost  savings  to  the 
Government  will  result. 

§  102-36.195    Is  there  a  limit  to  how  much 
excess  personal  property  we  may  furmsti  to 
our  grantees? 

Yes.  You  must  monitor  transfers  of 
excess  personal  property  so  the  total 
dollar  amount  of  propertv  transferred 
does  not  exceed  the  dollar  value  of  the 
grant.  Any  transfers  above  the  grant 
amount  must  be  approved  by  an  official 
at  an  administrative  level  higher  than 
the  officer  administering  the  grant. 

§  1 02-36.200     Must  we  always  pay  25 
percent  of  the  original  acquisition  cost 
when  furnishing  excess  personal  property 
to  project  grantees? 

No.  You  may  acquire  excess  personal 
property  for  use  bv  a  project  grantee 
without  paving  the  25  percent  fee  under 
the  following  conditions: 

(a)  The  personal  property  was 
originally  acquired  from  excess  sources 
by  \our  agency  and  has  been  placed  into 
official  use  by  your  agency  for  at  least 

1  year. 

(b)  The  property  is  not  needed  for 
donation  under  part  101-44  of  this  title, 
and  is  transferred  under  section  608  of 
the  Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2358).  (You  need 
not  wait  until  after  the  donation 
screening  period  when  furnishing 
excess  personal  property  to  recipients 
under  the  Agency  for  International 
Development  (AID)  Development  Loan 
Program.) 

(c)  The  property  is  furnished  under 
section  203  of  the  Department  of 
Agriculture  Organic  Act  of  1944  (16 
U.S.C.  580a)  through  the  U.S.  Forest 
Service  in  connection  with  cooperative 
State  forest  fire  control  programs. 

(d!  The  propertv  is  scientific 
equipment  transferred  under  section 
11(e)  of  the  National  Science 
Foundation  (NSF)  Act  of  1950,  as 
amended  (42  U.S.C.  1870(e)).  GSA  will 
limit  such  transfers  to  propertv  within 
Federal  Supply  Classification  (FSC) 
groups  12,  14.  43.  48.  58.  59.  65,  66,  67, 
68  and  70  GSA  ma\  approve  transfers 
without  reimbursement  for  property 
under  other  FSC  groups  when  NSF 
certifies  the  item  is  a  component  of  or 
related  to  a  piece  of  scientific 
equipment  or  is  a  difficult-to-acquire 
item  needed  for  scientific  research. 
Regardless  of  FSC.  GSA  will  not 
approve  transfers  of  common-use  or 
general-purpose  items  without 
reimbursement. 

(e)  The  propertv  is  furnished  bv  the 
U.S.  Department  of  Agriculture  to  State 
or  county  extension  services  or 


agricultural  research  cooperatives  under 
40  U.S.C.  483(d)(2)(E). 

§  102-36.205  Does  the  Government  retain 
title  to  excess  personal  property  furnished 
to  project  grantees'' 

The  Government  retains  title  to  excess 
personal  property  transferred  and 
furnished  for  use  by  project  grantees 
under  §  102-36.2o6(a),  (c)  and  (e)  unless 
otherwise  provided  by  specific  statutory 
authority.  However,  when  vour  agency 
pays  25  percent  of  the  original 
acquisition  cost  of  the  excess  property, 
your  grantee  retains  title  to  such 
property.  Such  funds  shall  be  deposited 
into  the  U.S.  Treasury  as  miscellaneous 
receipts. 

Subpart  D— Disposition  of  Excess 
Personal  Property 

§  102-36.210     When  is  personal  property 
excess'' 

Personal  property  is  excess  when 
none  of  the  activities  within  your 
agency  has  a  need  for  the  property  to 
carry  out  the  functions  of  authorized 
programs,  as  determined  by  the  agency 
head  or  designee. 

§102-36.215     Why  must  we  report  excess 
personal  property  to  GSA? 

You  must  report  excess  personal 
property  to  promote  reuse  by  the 
Government  to  enable  Federal  agencies 
to  benefit  from  the  continued  use  of 
property  already  paid  for  with 
taxpayers'  money,  thus  minimizing  new 
procurement  costs.  Reporting  excess 
personal  property  to  GSA  helps  assure 
that  the  information  on  available  excess 
is  accessible  and  disseminated  to  the 
widest  range  of  reuse  customers. 

Reporting  Excess  Personal  Propertv 

§  1 02-36.220     How  do  we  report  excess 
personal  property^ 

Report  excess  personal  property  as 
follows: 

(a)  Electronically  submit  the  Standard 
Form  120  (SF  120),  Report  of  Excess 
Personal  Property,  in  a  format  specified 
and  approved  by  GSA:  or  (b)  Submit  a 
paper  SF  120  to  the  regional  GSA 
Personal  Propertv  Management  office. 

§  102-36.225     Must  we  report  all  excess 
personal  property  to  GSA'' 

(a)  Generally  yes,  regardless  of  the 
condition  code,  except  as  authorized  in 
§  102-36. 280(a)  for  direct  transfers  or  as 
exempted  in  paragraph  (b)  of  this 
section.  Report  all  excess  personal 
property,  including  property  to  which 
the  Government  holds  title  but  that  is 
not  needed  by  your  contractors, 
cooperatives,  or  project  grantees. 
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(b)  You  are  not  required  to  report  the 
following  types  of  property  to  GSA  for 
screening: 

(1)  Property  determined  appropriate 
for  abandonment/destruction  (see 

§  102-36. :^io). 

(2)  Nonappropriated  fund  property 
(see  §102-36.160). 

(3)  Foreign  excess  personal  property 
(see  §102-36.385), 

(4)  Scrap,  except  aircraft  in  scrap 
condition  (see  §  102-36.475). 

(5)  Perishables,  defined  for  the 
purposes  of  this  section  as  any  personal 
property  subject  to  spoilage  or  decay. 

(6)  Trading  stamps  and  bonus  goods. 

(7)  Hazardous  waste. 

(8)  Controlled  substances. 

(9)  Nuclear  Regulatory  Commission- 
controlled  materials. 

(10)  Property  dangerous  to  public 
health  and  safety, 

(11)  Classified  items  or  property 
determined  to  be  sensitive  for  reasons  of 
national  security. 

(c)  Refer  to  part  101-42  of  this  title  for 
additional  guidance  on  the  disposition 
of  classes  of  property  under  paragraphs 
(b)(7)  through  (b)(ll)  of  this  section. 

§  1 02-36.230    Must  we  report  excess 
personal  property  ttiat  is  attached  to  real 
property? 

Yes.  Report  excess  related  personal 
property  that  is  attached  to  real  property 
to  the  Office  of  Real  Property,  GSA.  in 
accordance  with  part  101-47  of  this 
title. 


(6)  Original  acquisition  cost  per  unit 
and  total  cost  (use  estimate  if  original 
cost  not  available). 

(7)  Manufacturer,  date,  part  and  serial 
number,  when  required  by  GSA. 

(8)  Date  property  is  available  for 
removal. 

(9)  If  you  will  conduct  the  sale  of 
surplus  property  that  is  not  transferred 
or  donated. 

(b)  In  addition,  provide  the  following 
information  on  your  report  of  excess, 
when  applicable: 

(1)  If  repairs  are  required,  the  type  of 
repairs  and  estimated  costs. 

(2)  If  any  parts/components  will  be 
removed  from  the  item  before  issuance 
to  the  recipient. 

(3)  Special  handling  requirements  (see 
Subpart  E  of  this  part) 

(4)  If  reimbursement  is  required,  the 
authority  under  which  the 
reimbursement  is  requested,  the  amount 
of  reimbursement  and  the  appropriate 
fund  code  to  which  money  is  to  be 
deposited. 

(5)  Whether  the  property  has  been 
previously  reported  as  excess  or  was 
acquired  as  excess  and  the  report 
number. 

§  1 02-36.245    What  are  the  disposal 
condition  codes? 

The  disposal  condition  codes  are 
contained  in  the  following  table: 


Disposal 

condition 

code 


§  1 02-36.235    Where  do  we  send  the  ~ 

reports  of  excess  personal  property?  ^ 

(a)  You  must  direct  electronic 
submissions  of  excess  personal  property 
to  the  Federal  Disposal  System  (P'EDS) 
maintained  by  the  Property  4 
Management  Division  (FBP).  GSA, 
Washington.  DC  20406. 

(b)  For  paper  submissions,  you  must        7 
send  the  SF  120  to  the  regional  GSA 
Personal  Property  Management  office 

for  the  region  in  which  the  property  is         y^ 
located.  However,  tor  the  categories  of 
property  listed  in  the  table  in  §  102- 
36.115(b),  forward  the  SF  120  to  the 
corresponding  regions. 

S 
§  102-36.240    What  information  do  we 
provide  when  reporting  excess  personal 
property?  — 

(a)  You  must  provide  the  following 
data  on  excess  personal  property: 

(1)  A  report  number  (6-digit  activity 
address  code  and  4-digit  lulian  date). 

(2)  4-digit  Federal  Supply  Class  (use 
National  Stock  Number  whenever 
available), 

(3)  Description  of  item,  in  sufficient 
detail. 

(4)  Quantity  and  unit  of  issue. 

(5)  Disposal  Condition  Code. 


Definition 


New.  Property  which  is  in  new 
condition  or  unused  condition 
and  can  be  used  immediately 
without  modifications  or  re- 
pairs 

Usable,  Property  which  shows 
some  wear,  but  can  be  used 
without  significant  repair. 

Repairable.  Property  which  is 
unusable  in  its  current  condi- 
tion but  can  be  economically 
repaired 

Salvage,  Property  has  value  in 
excess  of  its  basic  material 
content,  but  repair  or  rehabili- 
tation IS  impractical  and/or  un- 
economical 

Scrap  Property  which  has  no 
value  except  for  its  basic  ma- 
terial content. 


Disposing  of  Excess  Personal  Property 

§  1 02-36.250  Are  we  accountable  for  the 
personal  property  that  has  been  reported 
excess? 

Yes  you  are  accountable,  until  the 
time  the  excess  personal  property  is 
picked  up  by  the  designated  recipient  or 
its  agent.  You  are  responsible  for  the 
care  and  handling  charges  while  the 
excess  personal  property  is  going 


through  the  screening  and  disposal 
process.  Care  and  handling  charges 
include  costs  for  completing,  repairing, 
converting,  rehabilitating,  operating, 
preserving,  protecting,  insuring, 
packing,  storing,  handling,  conserving, 
and  transporting  the  property  prior  to  its 
removal  by  the  recipient,  and  destroying 
or  rendering  innocuous  property  which 
is  dangerous  to  public  health  or  safety. 

§  1 02-36.255    Does  GSA  ever  take  physical 
custody  of  excess  personal  property? 

Generally  you  retain  physical  custody 
of  the  property  prior  to  final  disposition. 
Ven,'  rarely  GSA  may  consider  accepting 
physical  custody  of  excess  personal 
property.  Under  special  circumstances. 
GSA  may  take  custody  or  may  direct  the 
transfer  of  partial  or  total  custody  to 
other  executive  agencies,  with  their 
consent. 

§  1 02-36.260    What  options  do  we  have 
when  unusual  circumstances  do  not  allow 
adequate  time  for  disposal  through  GSA? 

Contact  your  regional  GSA  Personal 
Property  Management  office  for  any 
existing  interagency  agreements  that 
would  allow  you  to  turn  in  excess 
personal  property  to  a  Federal  facility. 
You  are  responsible  for  any  turn-in  costs 
and  all  costs  related  to  transporting  the 
excess  to  these  facilities. 

§  1 02-36.265    How  do  we  promote  the 
expeditious  transfer  of  excess  personal 
property? 

For  expeditious  transfer  of  excess 
personal  property  you  should: 

(a)  Provide  complete  and  accurate 
details  on  the  description,  condition 
and  location  of  the  property  on  your 
reports  of  excess. 

(b)  Ensure  that  any  available  operating 
manual,  parts  list,  diagram, 
maintenance  log,  or  other  instructional 
publication  is  available  at  the  time  of 
transfer. 

(c)  Advise  the  designated  recipient  of 
any  special  requirements  for 
dismantling,  shipping/transportation. 

(d)  Provide  advance  notice  when  the 
excess  personal  property  is  located  at  a 
facility  due  to  be  closed  and  the 
scheduled  date  of  closing,  and  ensure 
there  is  sufficient  time  for  screening  and 
removal  of  property. 

§  1 02-36.270    What  if  there  are  competing 
requests  for  the  same  excess  item? 

(a)  GSA  will  generally  approve 
transfers  on  a  first-come,  first-served 
basis.  When  more  than  one  Federal 
agency  requests  the  same  item,  and  the 
quantity  available  does  not  allow 
equitable  distribution,  GSA  will 
consider  factors  such  as  national 
defense  requirements,  emergency  needs, 
avoiding  the  necessity  of  a  new 
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procurement,  energy'  conservation, 
transportation  cost.';,  and  retention  of 
title  in  the  Government.  GS,A  will 
normally  give  preference  to  the  agency 
that  will  retain  title  in  the  Government. 

(b)  Requests  for  propertv  for  the 
purpose  of  cannibalization  will 
normally  be  subordinate  to  requests  for 
other  uses. 

§  1 02-36.275    What  if  a  Federal  agency 
requests  excess  personal  property  that  is  in 
donation  screening  or  in  the  sales  process? 

Prior  to  final  disposition,  GSA  will 
give  primary  consideration  to  requests 
from  authorized  Federal  activities  for 
excess  personal  propertv  in  donation 
screening  or  in  the  sales  process. 
Federal  transfers  may  be  authorized 
prior  to  removal  of  the  property  under 
a  donation  or  sales  action. 

§  1 02-36.280    May  we  dispose  of  excess 
personal  property  without  GSA  approval? 

No  you  need  GSA  approval,  e.xcept 
under  the  following  limited  situations. 

(a)  You  may  transfer  to  another 
Federal  agency  excess  personal  property 
that  has  not  yet  been  reported  to  GSA, 
and  the  total  acquisition  cost  of  the 
excess  personal  property  does  not 
exceed  $10,000  per  line  item.  You  mav 
transfer  excess  personal  propertv 
exceeding  the  SlO.OOO  per  line  item 
limitation,  provided  vou  first  contact 
the  appropriate  regional  GSA  Personal 
Property  Management  office  in  which 
the  property  is  located  for  oral  approval 
of  a  prearranged  transfer.  If  there  are 
multiple  requests  for  the  same  excess 
item,  apply  the  allocating  factors  in 
accordance  with  §  102-36.270. 

(b)  You  may  dispose  Qf  excess 
personal  property  that  is  not  required  to 
be  reported  to  GSA  (see  §  102- 
36.225[b)). 

§  1 02-36.285    May  we  withdraw  from  the 
disposal  process  excess  personal  property 
that  we  have  reported  to  GSA? 

Yes  you  may  withdraw  propertv  from 
the  disposal  process,  but  only  with  the 
approval  of  GSA  and  to  satisK'  an 
internal  agency  requirement.  Property 
pending  transfer  or  donation  and 
property  tliat  has  been  offered  for  sale 
by  GSA  may  be  returned  to  your  control 
with  proper  justification. 

Transfers  With  Reimbursement 

§  1 02-36,290  May  we  charge  for  excess 
personal  property  transferred  to  another 
Federal  agency? 

(a)  Except  as  provided  in  this  section. 
you  may  not  charge  for  excess  personal 
property  transferred  to  another  agency 
except  for  direct  costs  you  incurred  in 
the  packing,  loading  and  shipping  of  the 
property.  The  recipient  is  responsible 
for  such  packing  and  transportation 


charges.  You  may  not  charge  for 
overhead  or  administrative  expenses. 

(b)  However,  when  any  one  of  the 
follow  ing  conditions  is  met,  you  may 
require  and  retain  reimbursement  for 
the  cost  of  the  property  from  the 
recipient: 

(1)  Your  agency  has  the  statutory 
authority  to  require  and  retain 
reimbursement  for  the  property. 

(2)  You  are  disposing  of  the  propertv 
under  the  exchange/sale  authoritv. 

(3)  You  had  originally  acquired  the 
property  with  funds  not  appropriated 
from  the  general  fund  of  the  Treasury  or 
appropriated  therefrom  but  bv  law 
reimbursable  from  assessment,  tax,  or 
other  revenue.  It  is  the  current  executive 
branch  policy  that  working  capital  fimd 
property  shall  be  transferred  without 
reimbursement, 

(4)  You  or  the  recipient  is  the  U.S. 
Postal  Service. 

(5)  You  or  the  recipient  is  the 
municipal  government  of  DC. 

(6)  You  or  the  recipient  is  a  wholly 
owned  or  mixed-ownership  Government 
corporation. 

§  102-36.295     How  much  do  we  charge  for 
excess  personal  property  on  a  transfer  with 
reimbursement? 

(a)  You  may  require  reimbursement  in 
an  amount  up  to  the  fair  market  \alue 
of  the  property  when  the  transfer 
involves  propertv  meeting  conditions  in 
§  102-36.290(b)(l)  through  (b)(4). 

(b)  When  you  or  the  recipient  is  the 
municipal  government  of  DC  or  a 
wholly  owned  or  mixed-ownership 
Government  corporation  (see  *?  102- 
36.290(b)(5)  and  (b)(6)),  vou  may  only 
require  fair  value  reimbursement.  Fair 
value  reimbursement  is  20  percent  of 
the  original  acquisition  cost  for  new  or 
unused  property  (i.e..  condition  code  1). 
and  zero  percent  for  other  personal 
property.  A  higher  fair  value  may  be 
used  if  you  and  the  recipient  agency 
agree.  Due  to  special  circumstances  or 
the  nature  of  the  property,  you  mav  use 
other  fTiteria  for  establishing  fair  value 
if  approved  or  directed  by  GSA.  You 
must  refer  any  disagreements  to  the 
regional  GS.\  Personal  Property 
Management  office. 

Report  of  Disposal  Activity 

§  1 02-36.300    Must  we  report  the 
disposition  of  excess  personal  property  to 
GSA? 

Yes.  You  must  report  on  dispositions 
of  excess  personal  propertv  to  any  non- 
Federal  recipients  that  are  not 
transacted  through  GSA  GSA  will 
subsequently  submit  a  summar\'  of  the 
reports  to  Congress. 


§  1 02-36  305    How  do  we  report  the 
disposition  of  excess  personal  property'' 

laj  ^ou  must  report  annually  any 
excess  personal  property  furnished  to 
non-Federal  recipients  during  the  fiscal 
year.  Submit  your  report,  in  letter  form, 
to  GSA,  Personal  Propertv  Management 
Policy  Division  (MTP),  1800  F  Street, 
NW,  Washington,  DC  20405,  within  90 
calendar  days  after  the  close  of  each 
fiscal  year.  The  report  must  cover 
property  disposed  in  all  areas  within  the 
United  States,  the  District  of  Columbia, 
the  U.S.  Virgin  Islands.  American 
Samoa,  Guam,  the  Commonwealth  of 
Puerto  Rico,  and  the  Commonwealth  of 
the  Northern  Mariana  Islands.  Negative 
reports  are  required. 

fb)  The  report  (interagency  report 
control  number  0154-GSA-AN)  must 
reference  this  part  and  contain  the 
following; 

(1)  Names  of  the  non-Federal 
recipients. 

(2)  Status  of  the  recipients  (cost- 
reimbursement  contractor,  cooperative, 
project  grantee,  etc.). 

(3)  Total  original  acquisition  cost  of 
excess  personal  property  furnished  to 
each  type  of  recipient,  by  type  of 
propertv  (two-digit  FSC  groups). 

-Abandonment  Destruction 

§  102-36.310     May  we  abandon  or  destroy 
excess  personal  property  without  reporting 
it  to  GSA? 

Yes  you  may  abandon  or  destroy 
excess  personal  property,  but  only  after 
you  make  a  written  determination  that 
the  property  has  no  commercial  value  or 
the  estimated  cost  of  its  continued  care 
and  handling  would  exceed  the 
estimated  proceeds  from  its  sale.  An 
item  has  no  commercial  value  when  it 
has  neither  utility  nor  monetarv'  value 
(either  as  an  item  or  as  scrap). 

§  1 02-36.31 5    Who  makes  the 
determination  to  abandon  or  destroy 
excess  personal  property? 

To  abandon  or  destroy  property,  an 
authorized  official  within  your  agency 
makes  a  written  finding  that  must  be 
approved  by  a  reviewing  official  who  is 
not  directly  accountable  for  the 
property. 

§  1 02-36.320     Are  there  any  prohibitions  or 
exceptions  to  the  use  of  the  abandonment/ 
destruction  authority? 

Yeb.  there  are  prohibition  and 
exceptions,  as  follows: 

(a)  No  abandonment  or  destruction 
shall  be  made  in  a  manner  which  is 
detrimental  or  dangerous  to  public 
health  or  safety,  or  which  will  cause 
infringement  upon  the  rights  of  other 
persons. 

(b)  If  at  any  time  prior  to  the  actual 
abandonment  or  destruction  a  Federal 
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agency  or  eligible  non- Federal  activity  is 

interested  in  acquiring  the  property, 
transfer/donation  procedures  in  lieu  of 
abandonment/ destruction  must  be 
implemented   If  vou  become  aware  of  an 
interest  from  an  entity  in  purchasing  the 
property,  sales  procedures  in  lieu  of 
abandonment  (If'struction  must  be 
implempntcii 

§  1 02-36.325    What  must  be  done  before 
abandoning/destroying  excess  personal 
property? 

Except  as  provided  in  §  102- 

36.330{al.  you  must  provide  public 
notice  of  intent  to  abandon  or  destroy 
excess  personal  property,  in  a  format 
and  timeframe  specified  by  your  agency 
regulations  (such  as  publishing  a  notice 
in  a  local  newspaper,  posting  of  signs  in 
common  use  facilities  available  to  the 
public,  or  providing  bulletins  on  your 
website  through  the  internet).  You  must 
also  include  in  the  notice  an  offer  to  sell 
in  accordance  with  part  101-45  of  this 
title. 

§  1 02-36.330  Must  we  always  provide 
public  notice  regarding  abandonment/ 
destruction  of  excess  personal  property? 

(a)  Yes  vou  must  provide  public 
notice,  e.xcept  when: 

(1)  The  value  of  the  property  is  so 
little  or  the  cost  of  its  care  and  handling 
is  so  great  that  its  retention  for 
advertising  for  sale,  even  as  scrap,  is 
clearly  not  economical; 

(2)  Abandonment  or  destruction  is 
required  because  of  health,  safety,  or 
security  reasons;  or 

(3)  When  the  original  acquisition  cost 
of  the  item  (estimated  if  unknown)  is 
less  than  S500 

(b)  Additional  guidelines  for  the 
abandonment/destruction  of  hazardous 
materials  are  prescribed  in  part  101-42 
of  this  title. 

Subpart  E — Property  Whose  Disposal 
Requires  Special  Handling 

§  1 02-36.335    Are  ttiere  certain  types  of 
excess  personal  property  tfiat  must  be 
disposed  of  differently? 

Yes,  You  must  comply  with  the 
additional  provisions  in  this  subpart 
when  disposing  of  the  types  of  personal 
property  listed  in  this  subpart. 

Aircraft  and  Aircraft  Parts 

§  1 02-36.340  What  must  we  do  when 
disposing  of  excess  aircraft? 

(a)  You  must  report  to  GSA  all  excess 
aircraft,  regardless  of  condition  or  dollar 
value,  and  provide  the  following 
informatirm  on  the  SF  120: 

(1)  Manufacturer,  date  of 
manufacture,  model,  serial  number. 


(2)  Major  components  missing  from 
the  aircraft  (such  as  engines, 
electronics). 

(3)  Whether  the: 

(i)  Aircraft  is  in  flyable  or  nonflyable 
condition; 

(ii)  Dataplate  has  been  removed; 

(iii)  Historical  and  maintenance 
records  are  available;  and 

(iv)  Aircraft  has  been  previously 
certificated  by  the  Federal  Aviation 
Administration  (FAA). 

(4)  For  military  aircraft,  indicate 
Category  A,  B,  or  C  as  designated  by 
DOD  (see  Defense  Materiel  Disposition 
Manual.  DOD  4160.21-M.  Chapter  4. 
paragraph  B2).  For  copies  of  DOD 
4160.21-M.  write  to  Defense  Logistics 
Agency.  Attn:  DLSC-LC,  8725  lohn  ). 
Kingman  Road.  4222,  Ft.  Belvoir.  VA 
22060-6221,  or  access  an  electronic 
copy  at  www:drms. dla.mil  under 
Publications. 

(b)  You  must  also  indicate  if  the 
aircraft: 

(1)  Was  previously  used  for  non-flight 
purposes  (i.e.,  ground  training  or  static 
display); 

(2)  Has  not  been  maintained  to  FA.\ 
airworthiness  standards;  and/or 

(3)  Has  been  subjected  to  extensive 
disassembly  and  re-assembly 
procedures  for  ground  training,  or 
repeated  burning  for  fire-fighting 
training. 

(c)  When  the  designated  recipient's 
intended  use  is  for  non-flight  purposes, 
you  must  remove  and  return  the  data 
plate  to  the  FAA  prior  to  releasing  the 
aircraft  to  the  authorized  recipient. 

(d)  You  must  also  submit  a  report  of 
the  final  disposition  of  the  aircraft  to  the 
Federal  Aviation  Interactive  Reporting 
System  (FAIRS)  maintained  by  the 
Aircraft  Management  Policy  Division 
(MTA),  GSA.  Washington.  DC  20405. 
For  additional  instructions  on  reporting 
to  FAIRS  see  part  101-37  of  this  title. 

§  1 02-36.345     What  is  a  Fl  ight  Safety 
Critical  Aircraft  Part  (FSCAP)? 

A  FSCAP  is  any  aircraft  part. 
assembly,  or  installation  containing  a 
critical  characteristic  whose  failure, 
malfunction,  or  absence  could  cause  a 
catastrophic  failure  resulting  in  engine 
shut-down  or  loss  or  serious  damage  to 
the  aircraft  resulting  in  an  unsafe 
condition. 


§102-36.350 
FSCAP? 


How  do  we  identify  a 


Any  aircraft  part  designated  by  DOD 
as  FSCAP  is  assigned  an  alpha 
Criticality  Code,  and  the  code  is 
annotated  on  the  original  transfer 
document  when  you  acquire  the  part.  If 
the  original  transfer  document  does  not 
contain  the  Criticality  Code,  you  may 


contact  the  Military  service  that 
originally  owned  the  part  for  assistance 
in  making  this  determination,  or  query 
DOD's  Federal  Logistics  Information 
System  (FLIS)  using  the  National  Stock 
Number  (NSN)  for  the  part.  For 
assistance  in  subscribing  to  the  FLIS 
service  contact  the  FedLog  Consumer 
Support  Office,  800-351-4381. 

§  1 02-36.355    What  are  the  FSCAP 
Criticality  Codes? 

The  FSCAP  criticality  codes  are 
contained  in  the  following  table: 


Code 


Description 


F 

E 


Flight  Safety  Critical  Aircraft  Part. 

FSCAP  specially  designed  to  be  or 
selected  as  being  nuclear  hard- 
ened. 


§  1 02-36.360    What  must  we  do  when 
disposing  of  excess  FSCAP? 

When  the  aircraft  part  is  a  FSCAP. 
you  must  perpetuate  the  appropriate 
FSCAP  Criticality  Code  on  all  property 
records.  When  reporting  excess  FSCAP, 
annotate  the  manufacturer,  date  of 
manufacture,  part  number,  serial 
number,  and  the  appropriate  CriticaTity 
Code  on  the  SF  120.  and  ensure  that  all 
available  historical  and  maintenance 
records  accompany  the  part  at  the  time 
of  issue.  Depending  on  the  availability 
of  documentation  and  the  intended  use 
for  the  part.  FSCAP  may  be  transferred, 
donated,  or  sold  in  accordance  with 
subpart  101-37.6  of  this  title.  You  must 
mutilate  undocumented  FSCAP  that  has 
no  traceability  to  its  original  equipment 
manufacturer.  Mutilation  may  be 
accomplished  as  it  condition  of  transfer/ 
donation  or  sale,  but  must  be  witnessed 
and  certified  when  completed. 

§  1 02-36.365    How  do  we  dispose  of 
aircraft  parts  that  have  no  FSCAP 
designation? 

When  the  aircraft  part  has  no  FSCAP 
designation  but  is  a  life-limited  part, 
you  must  also  ensure  that  tags  and 
labels,  historical  data  and  maintenance 
records  accompany  the  part  on  any 
transfers,  donations  or  sales.  For 
additional  requirements  and  guidance 
regarding  the  disposal  of  FSCAP  and 
life-limited  parts  refer  to  part  101-37  of 
this  title. 

Canines,  Law  Enforcement 

§  1 02-36.370    May  we  transfer  or  donate 
canines  that  have  been  used  in  the 
performance  of  law  enforcement  duties? 

Yes.  Under  Public  Law  105-27  (111 
Stat.  244).  when  the  canine  is  no  longer 
needed  for  law  enforcement  duties,  you 
may  donate  the  canine  to  an  individual 
who  has  experience  handling  canines  in 
the  performance  of  those  official  duties. 


§102-36.38 
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Disaster  Relief  Propert>- 

§  1 02-36.375     Are  there  special 
requirements  concerning  the  use  of  excess 
personal  property  for  disaster  relief? 

Yes.  Upon  declaration  by  the 
President  of  an  emergency  or  a  major 
disaster,  you  may  loan  excess  personal 
property  to  State  and  local  governments, 
with  or  without  compensation,  to 
alleviate  suffering  and  damage  resulting 
from  any  emergency  or  major  disaster 
(Disaster  Relief  Act  of  1974  (Public.  Law 
93-288  (42  U.S.C.  5121))  and  Executive 
Orders  11795  (3  CFR.  1971-1975  Comp.. 
p.  887)  and  12148  (3  CFR.  1979  Comp.. 
p.  412),  as  amended).  If  the  loan 
involves  property  that  has  already  been 
reported  excess  to  GSA.  you  may" 
withdraw  the  item  from  the  disposal 
process  subject  to  approval  bv  GSA.  You 
may  also  withdraw  propert\'  already 
reported  to  GSA  for  use  by  your  agency 
in  providing  assistance  in  disaster  relief. 

Firearms 

§  1 02-36.380    Are  there  special 
requirements  for  disposing  of  excess 
firearms? 

Yes.  You  may  transfer  excess  firearms 
only  to  those  Federal  agencies 
authorized  to  acquire  firearms  for 
official  use.  GSA  may  require  a  written 
justification  from  the  requesting  agency. 
GSA  may  donate  certain  classes  of 
surplus  firearms  to  State  and  local 
government  activities  whose  primarv 
function  is  the  enforcement  of 
applicable  Federal.  State,  and/ or  local 
laws  and  whose  compensated  law 
enforcement  officers  have  the  authoritv 
to  apprehend  and  arrest.  Firearms  not 
transferred  or  donated  must  be 
destroyed  and  sold  as  scrap.  For 
additional  guidance  on  disposition  of 
firearms  refer  to  part  101-42  of  this  title. 

Foreign  Excess  Personal  Propertv 

§  1 02-36.385    What  is  foreign  excess 
personal  property? 

Foreign  excess  personal  proporty  is 
any  U.S.  owned  excess  personal 
property  located  outside  the  United 
States  (U.S.).  the  District  of  Columbia, 
the  U.S.  Virgin  Islands.  American 
Samoa,  Guam,  the  Commonwealth  of 
Puerto  Rico,  and  the  Commonwealth  of 
the  Northern  Mariana  Islands. 

§  1 02-36.390  Who  is  responsible  for 
disposing  of  foreign  excess  personal 
property? 

Your  agencv  is  responsible  for 
disposing  of  your  foreign  excess 
property,  as  provided  by  title  IV  of  the 
Property  Act. 


§  102-36.395     How  may  we  dispose  of 
foreign  excess  personal  property  overseas? 

To  dispose  ot  foreign  pxcesb  personal 
propertv  overseas,  vou  may: 

(a)  Offer  the  property  for  Federal 
reuse  overseas: 

(b)  Sell,  exchange,  lease,  or  transfer 
such  property  for  cash,  credit,  or  other 
property: 

(c)  Donate  medical  materials  or 
supplies  to  nonprofit  medical  or  health 
organizations,  including  those  qualified 
under  sections  214(b)  and  607  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  (22  U.S.C.  2174,  2357):  or 

(d)  Abandon,  destroy  or  donate  such 
propertv  when  you  determine  that  it  has 
no  commercial  value  or  the  estimated 
cost  of  care  and  handling  would  exceed 
the  estimated  proceeds  from  its  sale,  in 
accordance  with  sec.  402(a)  of  the 
Property  Act. 

§  1 02-36.400     What  are  our  responsibilities 
in  the  disposal  of  foreign  excess  personal 
property? 

You  must: 

(a)  Determine  whether  it  is  in  the 
interest  of  the  U.S.  Government  to 
return  foreign  excess  personal  property 
to  the  U.S.  for  further  reuse  or  to 
dispose  of  the  propertv  overseas. 

(h)  Ensure  that  any  disposal  of 
property  overseas  conforms  to  the 
foreign  policy  of  the  United  States. 

(c)  Ensure  that,  when  foreign  excess  is 
disposed  of  overseas,  donation/sales 
conditions  include  a  requirement  for 
compliance  with  U.S.  Department  of 
Commerce  and  Department  of 
Agriculture  regulations  when 
transporting  anv  personal  property  back 
to  the  U.S. 

(d)  Inform  the  U.S.  State  Department 
of  anv  disposal  of  propertv  to  any 
foreign  governments  or  entities.  ' 

(e)  SuDmit  an  annual  report  to 
Congress  of  all  transactions  involving 
the  disposal  of  foreign  excess  personal 
propertv  (40  U.S.C.  514). 

§  102-36.405    How  may  GSA  assist  us  in 
disposing  of  foreign  excess  personal 
property? 

"idu  may  request  GSA's  assistance  in 
the  screening  and  disposal  of  foreign 
excess  personal  propertv.  GSA  may, 
after  consultation  with  vou,  designate 
property  for  return  to  the  United  States 
for  transfer  or  donation  purposes. 

§102-36.410    Who  pays  for  the 
transportation  costs  when  foreign  excess 
personal  property  is  returned  to  the  United 
States? 

(a)  You  are  resjKin.^ihlp  for  anv 
transportation  costs  when  foreign  excess 
property  is  returned  to  the  U.S.  for 
subsequent  reuse. 

(b)  When  foreign  excess  property  is  to 
be  returned  to  the  U.S.  for  the  purpose 


of  a  transfer  or  donation  under  the 
provisions  of  Sections  202  and  203  of 
the  Property  Act,  the  receiving  agency  is 
responsible  for  all  direct  costs  involved 
in  the  transfer,  w^hich  include  packing, 
handling,  crating,  and  transportation. 

Gifts 

§102-36.415     May  we  keep  gifts  given  to 
us  from  the  public^ 

You  may  retain  gifts  from  the  public 
depending  on  the  type  of  gift,  the 
condition  under  which  the  gift  wras 
offered,  and  when  your  agency  has  gift 
retention  authority. 

§102-36.420     How  do  we  dispose  ot  a  gift 
in  the  form  ot  money  or  intangible  personal 
property'' 

Report  excess  intangible  personal 
property  on  a  SF  120  to  GSA,  Personal 
Property  Management  Division  (FBP), 
Washington.  DC.  20406.  You  must  not 
transfer  or  dispose  of  this  property 
without  prior  approval  of  GSA.  except 
for  bonds,  notes,  or  other  securities 
authorized  to  be  disposed  of  by  the 
Secretary  of  the  Treasury  under  the 
authority  of  31  U.S.C.  324 

§  102-36.425     How  do  we  dispose  of  gifts 
other  than  money  or  intangible  personal 
property'' 

ri   W  hen  the  gift  is  offered  with  the 
condition  that  the  property  be  sold  and 
the  proceeds  used  to  reduce  the  public 
debt,  report  the  gift  on  a  SF  120  to  the 
regional  GSA  Personal  Property 
Management  office.  GSA  will  convert 
the  gift  to  money  upon  acceptance  and 
deposit  the  proceeds  into  the  U.S, 
Treasury. 

(b)  when  the  gift  is  offered  with  no 
conditions  or  restrictions,  and  your 
agency  has  gift  retention  authority,  you 
may  use  the  gift  for  an  authorized 
purpose  without  reporting  to  GSA.  The 
property  will  then  lose  its  identity  as  a 
gift  and  you  must  account  for  it  in  the 
same  manner  as  Federal  personal 
property  acquired  from  authorized 
sources.  When  no  longer  needed  you 
must  report  it  on  a  SF  120  as  excess 
personal  property  to  GSA. 

Note  to  §  102-36,425{b):  Under  10  U.S.C. 
2608,  the  Department  of  Defense  has 
authority  to  accept  gifts  or  contributions  of 
money  or  real  or  personal  property  for  use  in 
defense  programs  without  reporting  to  GSA. 

(c)  When  the  gift  is  offered  with  no 
conditions  or  restrictions,  but  your 
agency  does  not  have  gift  retention 
authority,  you  must  report  it  on  a  SF 
120  to  tlie  regional  GSA  Personal 
Property  Management  office.  If  vour 
agency  is  interested  in  keeping  the  gift, 
you  must  submit  the  SF  120  and  SF  122 
together.  Otherwise  GSA  will  offer  the 
property  for  transfer  to  another  Federal 
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agency  if  the  gift  can  be  used  in  its 
existing  form,  or  convert  the  gift  to 
money  and  deposit  the  funds  with  U.S. 
Treasury 

§  1 02-36.430    How  do  we  dispose  of  gifts 
from  foreign  governments  or  entities? 

Report  foreign  gifts  on  a  SF  120  to 
GSA,  Personal  Property  Management 
Division  (FBP).  Washington,  DC  20406, 
for  possible  use  by  your  agency,  or  for 
transfer,  donation  or  sale  in  accordance 
with  the  provisions  of  part  101-49  of 
this  title 

Hazardous  Personal  Property 

§  102-36.435    What  is  hazardous  personal 
property? 

Hazardous  personal  property  means 
property  that  is  deemed  a  hazardous 
material,  chemical  substance  or  mixture, 
or  hazardous  waste  under  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  (49  U.S.C.  5101),  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
(42  use.  6901-6981),  or  the  Toxic 
Substances  Control  Act  (TSCA  (15 
U.S.C.  2601-2609). 

§  1 02-36.440    May  we  dispose  of  excess 
hazardous  personal  property? 

Yes,  but  onlv  in  accordance  with  part 
101-42  of  this  title.  When  reporting 
excess  hazardous  property  to  GSA, 
certifv'  on  the  SF  120  that  the  property 
has  been  packaged  and  labeled  as 
required.  Annotate  any  special 
requirements  for  handling,  storage,  or 
use.  and  provide  a  description  of  the 
actual  or  potential  hazard. 

Munitions  List  Items/Commerce  Control 
List  Items 

(MLIs/CCLIs) 

§  1 02-36.445    What  are  MLIs? 

MLls  are  commodities  (usually 
defense  articles)  listed  in  the 
International  Traffic  in  Arms  Regulation 
(22  CFR  part  121),  published  by  the  U.S. 
Department  of  State.  These  items  may 
require  demilitarization  when  issued  to 
any  non-DoD  entity,  and  will  require 
Department  of  State  approval  and 
appropriate  licensing  when  exported 
from  the  U.S. 

§102-36.450     What  are  CCLIs? 

CCLls  are  items  that  are  subject  to 
export  control  by  the  Bureau  of  Export 
Administration,  Department  of 
(Commerce  These  items  have  been 
identified  in  the  U.S.  Export 
Administration  Regulations  (15  CFR 
part  774)  as  export  controlled  for 
reasons  of  national  security,  crime 
control,  technology  transfer  and  scarcity 
of  materials,  and  may  require  export 
license  when  transported  from  the  U.S. 


§  1 02-36.455    May  we  dispose  of  excess 
MLIs/CCLIs? 

You  may  dispose  of  excess  MLIs/ 
CCLIs  only  when  you  comply  with  the 
additional  disposal  and  demilitarization 
requirements  contained  in  part  101—42 
of  this  title. 

§  1 02-36.460    What  is  demilitarization 
(DEMIL)? 

As  defined  by  the  Department  of 
Defense,  demilitarization  is  the  act  of 
destroying  the  military-  capabilities 
inherent  in  certain  types  of  equipment 
or  material.  Such  destruction  may 
include  deep  sea  dumping,  mutilation. 
cutting,  crushing,  scrapping,  melting, 
burning,  or  alteration  so  as  to  prevent 
the  further  use  of  the  item  for  its 
originally  intended  purpose.  For 
additional  guidance  on  DEMIL 
procedures  see  DQD  Demilitarization 
and  Trade  Security  Control  Manual. 
DOD4160.21-M-1. 

§  1 02-36.465    How  do  we  identify  MLIs/ 
CCLIs  requiring  demilitarization? 

You  identify  MLLs/CCLIs  requiring 
demilitarization  by  the  demilitarization 
code  that  is  assigned  to  each  MLI  or 
CCLI.  The  code  indicates  the  type  and 
scope  of  demilitarization  and/or  export 
controls  that  must  be  accomplished. 
when  required,  before  issue  to  any  non- 
DOD  activity.  For  a  listing  of  the  codes 
and  the  type  of  demilitarization 
required  see  DOD  4160.21-M-l. 

Printing  Equipment  and  Supplies 

§  1 02-36.470    Are  there  special  procedures 
for  reporting  printing  and  binding 
equipment  and  supplies? 

Yes.  in  accordance  with  44  U.S.C. 
312,  you  must  submit  reports  of  excess 
printing  and  binding  machinery, 
equipment,  materials,  and  supplies  to 
the  Public  Printer,  Government  Printing 
Office  (GPO),  Customer  Service 
Manager,  North  Capitol  and  H  Streets, 
NW,  Washington,  DC  20401.  If  GPO  has 
no  requirement  for  the  property,  you 
must  then  submit  the  report  to  GSA. 

Scrap 

§  1 02-36.475    May  we  abandon/destroy 
scrap? 

Yes,  you  may  abandon  or  destroy 
excess  personal  property  in  scrap 
condition  (see  §  102-36!280(b)). 
However,  you  must  not  abandon  or 
destroy  scrap  in  a  manner  that  is 
detrimental  or  dangerous  to  public 
health  or  safety,  or  infringe  upon  the 
rights  of  other  persons. 

Shelf-Life  Items 

§  1 02-36.480    What  is  a  shelf-life  item? 

A  shelf-life  item  is  any  item  that 
deteriorates  over  time  or  has  unstable 


characteristics  such  that  a  storage  period 
must  be  assigned  to  assure  the  item  is 
issued  within  that  period  to  provide 
satisfactory  performance.  Management 
of  such  items  is  governed  by  subpart 
101-27.2  of  this  title  and  by  DOD 
instructions,  for  executive  agencies  and 
DOD  respectively. 

§  1 02-36.485     Do  we  report  excess  shelf- 
life  items? 

When  the  quantities  on  hand  cannot 
be  utilized,  reassigned,  or  returned  for 
credit,  vou  must  report  any  items  for 
which  there  is  an  expected  excess 
bevond  the  predetermined  expiration 
date  to  insure  maximum  use  prior  to 
deterioration. 

§  1 02-36.490    How  do  we  report  excess 
shelf-life  items? 

You  must  identify  the  items  as  shelf- 
life  items  by  "SL",  indicate  the 
expiration  date,  whether  the  date  is  the 
original  or  an  extended  date,  and  if  the 
date  is  further  extendable.  GSA  may 
adjust  the  screening  period  based  on  re- 
use potential  and  the  remaining  useful 
shelf  life. 

§  102-36.495  Do  we  report  excess  medical 
shelf-life  items  held  for  national  emergency 
purposes? 

You  should  report  as  excess  any 
medical  materials  or  supplies  held  for 
national  emergency  purposes  when  the 
remaining  shelf  life  is  too  short  to  justib.' 
retention.  You  must  identif\'  such  items 
with  "MSL",  indicate  any  specialized 
storage  requirements,  and  ensure  that 
sufficient  time  is  available  to  permit 
transfer  or  disposal  before  their  shelf  life 
expires  and  the  items  are  unfit  for 
human  use. 

§  1 02-36.500    May  we  transfer  or  exchange 
excess  medical  shelf-life  items  with  other 
Federal  agencies? 

Yes. 

(a)  You  may  exchange  excess  medical 
shelf-life  items  held  for  national 
emergency  purposes  with  another 
Federal  agency  without  GSA  approval 
and  without  regard  to  part  101-46  of 
this  title,  but  only  for  other  medical 
materials  or  supplies  to  be  held  for 
national  emergency  purposes. 

(b)  You  may  transfer  such  items  to 
another  Federal  agency  when  you  and 
the  transferee  agency  agree  to  the  terms 
and  prices.  You  may  credit  proceeds 
from  such  transfers  to  your  agency's 
current  applicable  appropriation  and 
use  it  only  for  the  purchase  of  medical 
materials  or  supplies  for  national 
emergency  purposes. 
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§  1 02-36.505    What  must  we  do  when 
disposing  of  vessels? 

{a)  When  you  dispose  of  vessels  you 
must  indicate  on  the  SF  120.  the 
following  information: 

(1)  If  the  vessel  has  been  inspected  bv 
the  Coast  Guard? 

(2)  If  testing  for  hazardous  materials 
has  been  done.  And  if  so,  the  result  of 
the  testing. 

(3)  If  hazardous  materials  clean-up  is 
required,  and  when  it  will  be 
accomplished  by  your  agency. 

(b)  In  accordance  with  section  2D3(i) 
of  the  Propertv  Act.  the  Federal 
Maritime  .Administration  (FMA), 
Department  of  Transportation,  is 
responsible  for  disposing  of  surplus 
v-essels  weighing  1.500  gross  tons  or 
more,  which  are  determined  to  be 
merchant  vessels  or  capable  of 
conversion  to  merchant  use.  The  SF  1 20 
for  such  vessels  shall  be  forwarded  to 
GSA  for  submission  to  FMA 

(c)  Disposal  instructions  regarding 
ves.sels  in  this  section  do  not  applv  to 
battleships,  cruisers,  aircraft  carriers. 
destroyers,  and  submarines. 

Subpart  F — Miscellaneous  Disposition 

§  1 02-36.51 0     What  is  the  authority  for 
transfers  under    Computers  for  Learning"? 

(a)  The  Stevenson-Wydier  Technology 
Innovation  Act  of  1980.  as  amended  (15 
U.S.C.  3710(i)),  authorizes  Federal 
agencies  to  transfer  excess  education- 
related  Federal  equipment  to 
educational  institutions  or  nonprofit 
organizations  for  educational  and 
research  activities.  Executi\e  Order 
12999  (3  CFR.  1996  Comp..  p.  180) 
requires  the  transfer  of  computer 
equipment  for  use  by  schools  or  non- 
profit organizations. 

(b)  Each  Federal  agency  is  required  tn 
identih-  a  point  of  contact  within  the 
agency  to  assist  eligible  recipients,  and 
to  publicize  the  availability  of  such 
property  to  eligible  communities.  Excess 
education-related  equipment  mav  be 
transferred  directly  under  established 
agency  procedures,  or  reported  to  GSA 
as  excess  for  subsequent  transfer  to 
potential  eligible  recipients  as 
appropriate.  Reports  of  transfers  under 
this  authority  must  be  included  in  the 
Non-Federal  Recipients  Report  and 
submitted  annually  to  GSA. 

(c)  The  "Computers  for  Learning" 
website  has  been  developed  to 
streamline  the  transfer  of  excess  and 
surplus  Federal  computer  equipment  to 
schools  and  nonprofit  educational 
organizations.  For  additional 
information  about  this  program  access 
the  "Computers  for  Learning"  website, 
http://wMiy.romputers.fed.gov. 


Dated:  November  2,  1999. 

(.  Martin  Wagner, 

Associate  Administrator  for  Govern  mentwide 
Policy. 
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BILLING  CODE  6820-24-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  18 

[ET  Docket  No.  98-80:  FCC  9^296] 

Conducted  Emission  Limits 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
revise  the  limits  on  the  amount  of  radio 
frequency  energy  that  is  permitted  to  be 
conducted  onto  the  AC  power  lines.  The 
purpose  of  these  limits  is  to  protect 
radio  services  operating  below  30  MHz 
from  interference  This  proposal  would 
harmonize  the  standards  on  conducted 
fMTiissions  with  the  international 
standards  developed  by  the 
International  Electrotechnical 
Commission  (lEC).  International  Special 
Committee  on  Radio  Interference 
(CISPR).  Such  harmonization  will 
facilitate  a  global  marketplace  to  the 
benefit  of  manufacturers  and 
consumers. 

DATES:  Comments  must  be  submitted  on 
or  before  lanuary  31.  2000.  and  reply 
comments  on  or  before  February  29. 
2000 

ADDRESSES:  All  filings  must  be  sent  to 

the  Commission's  Secretar\'.  Magalie 
Roman  Salas.  Office  of  the  Secretary. 
Federal  Communications  Commission, 
445  12th  Street.  S\V.  TW-A325. 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A  Reed.  Offirc  of  Enginecrini;  and 
Terhnoloq\  ,  ;2()2i  418-2455. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  .Making  in  ET  Docket  No. 
98-80.  adopted  October  13,  1999.  and 
released  October  18.  1999.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257),  445 
12th  Street.  SW.  Washington.  DC.  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  1231  20th  Street, 
NW,  Washington,  DC  20036. 


Summary  of  the  Notire  of  Proposed 
Rule  Making 

1.  In  the  Notice  of  Proposed  Rule 
Making,  the  Commission  proposes  to 
amend  parts  15  and  18  of  its  rules 
regarding  the  limits  on  the  amount  of 
radio  frequency  (RF)  energy  that  is 
permitted  to  be  conducted  onto  the  AC 
power  lines.  The  devices  regulated 
under  parts  15  and  18  include  personal 
computers,  TV  and  FM  receivers.  RF 
lighting  devices,  microwave  ovens, 
induction  cooking  ranges  and  ultrasonic 
equipment.  The  conducted  RF  energy 
can  cause  interference  to  radio 
communications  via  two  possible  paths. 
First,  the  RF  energy  may  be  carried 
along  the  electrical  wiring  to  another 
device  that  is  also  connected  to  the 
electrical  wiring.  Second,  at  frequencies 
below  30  MHz  where  wavelengths  are 
greater  than  10  meters,  the  long 
stretches  of  electrical  wiring  can  act  as 
very  efficient  antermas  permitting  the 
RF  energy  to  be  radiated  over  the 
airwaves. 

2.  Under  parts  15  and  18  of  the  rules, 
the  potential  for  interference  below  30 
MHz  is  controlled  by  limiting  the  levels 
of  RF  energy  that  may  be  conducted 
onto  the  AC  power  lines.  The  current 
standards  are  based  largely  on  limits 
that  were  developed  in  the  late  1970s 
for  digital  devices.  Accordingly,  on  May 
29.  1998.  the  Commission  adopted  a 
Notice  of  Inquiry  {"NOV),  63  FR  34618. 
June  25.  1998,  in  this  proceeding  to 
review  the  conducted  emission  limits 
applicable  to  equipment  operating 
under  parts  15  and  18  of  its  rules.  In  the 
NOI,  the  Commission  designated  this 
proceeding  as  parts  of  its  1998  biennial 
review  of  regulations  pursuant  to 
section  11  of  the  Communications  Act 
of  1934,  as  amended.  Section  11 
requires  the  Commission  to  review  all  of 
its  regulations  applicable  to  providers  of 
telecommunications  ser\dces  arid 
determine  whether  any  rule  is  no  longer 
in  the  public  interest  as  a  result  of 
meaningful  economic  competition 
between  providers  of 
telecommunications  services.  While  a 
review  of  the  regulations  regarding 
conducted  emission  limits  for  products 
subject  to  parts  15  and  18  of  the  rules 
is  not  specifically  encompassed  by 
section  1 1  of  the  Communications  Act 
of  1934,  this  review  is  consistent  with 
the  objectives  and  spirit  of  section  11. 
As  part  of  our  biennial  review,  the 
Commission  stated  that  its  goal  in  this 
proceeding,  among  other  things,  was  to 
examine  whether  the  regulations  on 
conducted  emission  limits  continue  to 
be  necessary.  It  also  sought  information 
on  the  costs  of  complying  with  these 
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n-iiuldtions  and  whether  these 
n'milatinns  impode  new  technologies. 

.1  Ba.sed  on  the  comments  fded  in 
rosponse  to  the  NOl,  the  Commission  is 
prc)pf)sing  a  number  of  changes  to  its 
rules  to  reduce  the  burden  of  these 
regulations.  Specifically,  it  is  proposing 
to  amend  the  cionducted  emission  limits 
to  make  them  generally  consistent  with 
international  standards  developed  by 
the  International  Electrotechnical 
Commission  (lEC).  International  Special 
Committee  on  Radio  Interference 
tClSPR).  The  specific  proposals  are 
shown  below.  Consistency  with  the 
international  standards  will  promote  a 
global  marketplace  that  will  reduce 
costs  for  manufacturers  and  consumers. 
The  Commission  is  proposing  to  adopt 
conducted  emission  limits  for  part  18 
consumer  products,  such  as  microwave 
ovens,  that  currently  are  subject  only  to 
radiated  emission  limits.  The 
Commission  also  proposes  an 
alternative  measurement  procedure  for 
part  15  transmitters  operating  below  30 
MHz  where  the  responsible  party  may 
demonstrate  that  the  total  radiated 
emissions  from  the  device,  including 
emissions  at  the  fundamental  frequency 
that  are  conducted  onto,  and  radiated 
from,  the  AC  power  lines,  do  not  exceed 
the  radiated  emission  limits;  such 
transmitters  would  not  be  required  to 
demonstrate  compliance  with  the  AC 
power  line  conducted  limits  at  the 
fundamental  frequency. 

4.  Comments  are  invited  on  the 
proposed  standards,  as  well  as  the 
e.xpansion  of  the  frequency  ranges  over 
which  conducted  emissions  are  applied. 
Comments  are  also  invited  on  whether 
these  standards  will  adequately  protect 
communications  services  against 
interference  and  on  how  compliance 
with  international  standards  may  affect 
product  costs. 

5  Comments  are  also  sought  on 
whether  a  limit  on  power  line 
conducted  emissions  could  be  used  by 
carrier  current  systems  as  an  optional 
alternative  method  of  demonstrating 
compliance  with  the  radiated  emission 
limits  outside  of  the  AM  broadcast 
band.  In  addition,  comments  are  sought 
on  the  proposal  to  clarify  when  radiated 
emission  measurements  below  30  MHz 
are  required  for  unintenti(mal  radiators 
operating  under  part  15  of  the  rules. 

6,  The  Commission  proposes  that  the 
regulations  contained  in  the  Notice  of 
Proposed  Rulf'  Making  become  effective 
for  all  part  15  and  18  products 
subsequently  authorized  under  a  grant 
of  certification,  a  Declaration  of 
Conformity,  or  verification  one  year  or 
more  from  the  date  of  publication  of  the 
resulting  Report  and  Order  in  the 
Federal  Register  It  also  proposes  that 


all  products  comply  with  these 
standards  if  they  are  imported  or 
manufactured  on  or  after  three  years 
from  the  date  of  publication  of  the 
Report  and  Order  in  the  Federal 
Register 

Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).'  the  Commission 
has  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  Notice  of  Proposed 
Rule  Making  (Notice).  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Notice.  The  Commission  will  send  a 
copy  of  this  Notice,  including  the  IRFA. 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  See  5 
U.S.C.  603(a).     ' 

Need  for,  and  Objectives  of,  the 
Proposed  Rule 

8.  This  rule  making  proposal  is 
initiated  to  obtain  comments  regarding 
proposed  changes  to  the  regulations  for 
radio  frequency  devices  that  do  not 
require  a  license  to  operate.  The 
Commission  seeks  to  determine  if  its 
standards  regarding  the  amount  of  radio 
frequency  energy  permitted  to  be 
conducted  onto  the  AC  power  lines 
should  be  amended. 

Legal  Basis 

9.  The  proposed  action  is  taken 
pursuant  to  sections  4(i).  301.  302, 
303(e),  303(f),  and  303(r)  of  the 
Communications  Act  10  1934,  as 
amended,  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f),  and  303(r). 

Description  and  Estiniate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

10.  For  purposes  of  this  Notice,  the 
RFA  defines  a  "small  business"  to  be 
the  same  as  a  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.-  Under 
the  Small  Business  Act.  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of 


'  1  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601 
e(.  seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Public  l^w 
104-121.  no  Stat.  847  (1996)  (CWAAA).  Title  U  of 
the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 

-  See  5  U.S.C.  601(3)  incorporating  by  reference 
the  definition  of  "small  business  concern"  in  5 
U.S.C.  632. 


operations;  and  (3)  meets  any  additional 
criteria  established  by  the  Small 
Business  Administration  (SBA). '  SBA 
has  defined  a  small  business  for 
Standard  Industrial  Classification  (SIC) 
category  4812  (Radiotelephone 
Communications)  to  be  small  entities 
when  they  have  fewer  tlian  1500 
employees.^  Given  this  definition, 
nearly  all  such  companies  are 
considered  small. 

Description  of  Projected  Reporting. 
Recordkeeping  and  Other  Compliance 
Requirements 

11.  Part  15  and  part  18  radio 
frequency  devices  are  already  required 
to  be  authorized  under  the 
Commission's  certification.  Declaration 
of  Conformity,  or  verification 
procedures  as  a  prerequisite  to 
marketing  and  importation.  The 
reporting  and  recordkeeping 
requirements  associated  with  these 
equipment  authorizations  would  not  be 
changed  by  the  proposals  contained  in 
the  Notice.  While  most  part  15  devices 
already  are  subject  to  standards  on  the 
amount  of  radio  frequency  energy  that 
can  be  placed  on  the  AC  power  lines, 
different  limits  are  being  proposed  in 
the  Notice.  In  most  cases,  depending  on 
the  bandwidth  of  the  emission  placed 
on  the  AC  power  lines,  the  emission 
limits  are  being  relaxed  from  the  current 
standards.  Most  part  18  products,  such 
as  microwave  ovens,  are  not  currently 
subject  to  limits  on  the  amount  of  radio 
frequency  energy  that  can  be  placed  on 
the  AC  power  lines.  The  limits  proposed 
in  this  Notice  would  be  new 
requirements.  To  reduce  any  perceived 
burden  of  compliance  with  the 
proposed  standards,  the  Commission  is 
proposing  to  adopt  internationally- 
recognized  standards  that  currently  are 
specified  in  the  European  Union  and 
other  countries.  This  will  permit 
manufacturers  of  all  sizes  to  market 
their  equipment  globally. 

Significant  Alternatives  to  Proposed 
Rules  Which  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Accomplish  Stated  Objectives 

12.  None. 

Federal  Rules  that  May  Duplicate. 
Overlap,  or  Conflict  with  the  Proposed 
Rule 

13.  None. 


'See  15  U.S.C.  632. 
"SeelSCFR  121.201. 
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Magaiie  Roman  Salas. 
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BILLING  CODE  6712-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  178 

[Docket  No.  RSPA-9»-5921(HM-213A)] 
RIN2137-AD34 

Hazardous  Materials:  Cargo  Tank 
Rollover  Damage  Protection 
Requirements 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 


SUMMARY:  RSPA  is  requesting  comments 
on  a  research  study  conducted  by  the 
University  of  Michigan  Transportation 
Research  "institute  (UMTRI)  titled  -The 
Dynamics  of  Tank- Vehicle  Rollover  and 
the  Implications  for  Rollover-Protection 
Devices."  The  intended  effect  of  this 
action  is  to  obtain  information 
concerning  the  need,  if  any.  for 
amending  the  Hazardous  Materials 
Regulations  (HMR)  concerning  cargo 
tank  rollover  damage  protection  devices, 
the  costs  and  benefits  associated  with 
such  amendments,  and  ways  to 
minimize  impacts  on  small  businesses. 
This  ANPRM  addresses  DOT 
specification  cargo  tanks  used  for  the 
transportation  of  liquid  hazardous 
materials. 

DATES:  Comments  must  be  received  by 
May  15,  2000 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  System. 
U.S.  Department  of  Transportation. 
Room  PL.  401,  400  Seventh  Street,  S\V. 
Washington.  DC  20590-0001 
Comments  should  identify-  the  docket 
number.  RSPA-99-5921  (HM-213A) 
and  submitted  in  two  copies.  If  you 
wish  to  receive  confirmation  that  RSP.A 
has  received  your  comments,  include  a 
self-addressed  stamped  postcard. 
Comments  may  also  be  submitted  to  the 
docket  electronically  by  logging  onto  th^' 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  to  obtain  instructions  for 
filing  the  document  electronically. 

The  Docket  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  may  review  public  dockets  between 


the  hours  of  10  a.m.  and  5  p.m.,  Monday 

through  Friday,  excluding  Federal 
holidays.  Internet  users  may  review  all 
comments  received  by  the  U.S. 
Department  of  Transportation  by 
accessing  RSPA's  Hazmat  SafetA'  website 
at  http-./hazmat. dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ifniufer  i\arim,  CMfice  of  Hazardous 
Materials  Standard^.  Research  and 
Special  Programs  Administration, 
telephone  (202)  366-8553:  Mr.  Ronald 
Kirkpatrick.  Office  of  Hazardous 
Materials  Technology.  Research  and 
Special  Programs  Administration, 
telephone  (202)  366-4545:  or  Mr.  Danny 
Shelton,  Office  of  Safety  and 
Technology;  Federal^Highway 
Administration,  telephone  (202)  366- 
6121,  U.S.  Department  of 
Transportation.  400  Seventh  Street  SW, 
Washington.  DC. 
SUPPLEMENTARY  INFORMATION: 

I,  Background 

Between  lanuarv  and  May  1991,  the 

.National  Transportation  Safety  Board 
(NTSB)  investigated  seven  highway 
accidents  involving  MC  306.  MC  307. 
and  MC  312  specification  cargo  tank 
motor  vehicles  that  had  overturned  and 
released  hazardous  materials.  As  a 
result  of  these  investigations,  NTSB 
published  a  Hazardous  Materials 
Special  Investigation  Report  on 
February  2,  1992.  NTSB  found  that,  in 
all  cases,  the  rollover  protection  devices 
failed  to  protect  the  cargo  tank 
manholes  and  fittings  from  damage. 
NTSB  reported  that  in  three  of  the 
accidents  structural  failure  of  the 
rollover  protection  devices  caused 
impact  damage  to  the  fittings.  In  the 
other  four  accidents,  the  design  and 
configuration  of  the  devices  were  found 
to  be  inadequate  for  protecting  and 
shielding  the  top  fittings  from  external 
objects  or  from  striking  into  the  ground. 
The  damaged  closures  or  fittings  on  top 
of  the  cargo  tank  caused  the  release  of 
hazardous  materials  during  the 
accidents, 

In  each  case,  the  rollover  protection 
devices  failed  to  protect  the  cargo  tank 
manholes  and  fittings  from  damiage 
sufficient  to  result  in  loss  of  lading.  The 
report  found  that  '*    *    *  there  is 
inadequate  information  about  the  forces 
that  can  be  encountered  in  a  rollover 
accident  and  the  extent  to  which 
rollover-protection  devices  for  cargo 
tanks  can  reasonably  be  designed  to 
withstand  these  forces  *   *    *"  In  safety 
recommendation  H-92-10.  NTSB 
recommended  that  RSPA  and  the 
Federal  Highway  Administration 
(FHWA)  conduct  a  study  to  analyze  the 
forces  and  enp^g^  involved  in  cargo  tank 


rollover  crashes.  In  response  to  NTSB 
recommendations.  FHWA  contracted 
with  the  University  of  Michigan 
Transportation  Research  Institute 
(UMTRI)  to  conduct  a  study  on  cargo 
tank  rollover  protection. 

II.  UMTRI  Study 

The  results  of  UMTRl's  study  are 
found  in  a  November  1998  report  titled 
"The  Dynamics  of  Tank- Vehicle 
Rollover  and  the  Implications  for 
Rollover-Protection  Devices."  The  study 
investigated  the  dynamics  of  mild, 
moderate  and  severe  rollover  crash 
events  involving  cargo  tank  motor 
vehicles.  The  crash  situations  and 
vehicle  characteristics  were  influenced 
by  the  rollover  accidents  investigated  in 
the  NTSB  report.  These  were  all  DOT 
specification  cargo  tank  motor  vehicles 
and,  in  each  incident,  the  top  damage 
protection  structures  were  impacted.  In 
the  UMTRI  study,  not  all  simulations 
resulted  in  "rollover"  to  this  degree. 
Vehicle  rotations  in  which  the  top 
damage  protection  is  not  affected  may 
be  more  accurately  termed  "overturn." 
UMTRI  drew  conclusions  from  the 
simulated  rollover  crashes  based  on  the 
position  and  speed  of  each  modeled 
tank  at  the  point  when  it  struck  the 
ground.  You  may  obtain  copies  of  the 
study  by  calling  the  Records  Center  at 
(202)  366-5046.  by  mailing  a  request  to 
the  Records  Center.  RSPA.  Room  8421, 
400  Seventh  Street,  SW,  Washington, 
DC  20590,  or  by  downloading  the  study 
from  the  DMS  electronic  docket  at  http:/ 
/dms.dot.gov. 

in.  Request  for  Comments 

RSPA  requests  comments  responding 
to  the  questions  listed  below  to  facilitate 
decisions  on  the  potential  need  for 
additional  changes  to  the  HMR  with 
regard  to  cargo  tank  rollover  damage 
protection  standards.  Commenters  are 
requested  to  include  information 
pertaining  to  their  experience  with 
damages  incurred  in  other  rollover 
accidents.  RSPA  also  invites  comments 
on  any  aspect  of  the  UMTRI  study  not 
specifically  addressed  by  questions  in 
this  ANPRM.  Information,  including 
photographs,  sketches  and  accident 
investigation  reports,  on  rollover 
accidents  in  which  cargo  tank  manholes 
and  fittings  were,  or  were  not.  damaged 
would  be  helpful  to  RSPA  in 
determining  whether  to  revise  the 
current  requirements.  Similarly, 
information  on  release  of  lading  through 
damaged  heads  or  shell  is  solicited. 

A.  Impact  Scenarios 

Under  the  heading  "Implications  of 
the  Results  for  Minimum  Performance 
Requirements  for  Rollover-Protection 
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Devices.  "  the  UMTRI  report  lays  out 
three  impact  scenarios  for  rollover 
crashes  based  on  different  levels  of 
severity.  To  restate  and  simpllK'  the 
rollover  events  described  in  B.  Rollover 
Crashes  below,  three  scenarios  affecting 
impact  were  formulated:  (1)  Mild 
overturn  or  rollover.  (2)  moderate 
rollover,  and  (.3)  more  severe  rollover.  In 
each  rollover  event,  it  is  important  to 
characterize  the  surface  impacted.  For 
example,  tvpp  of  surtace — was  it 
asphalt,  concrete  highway  paving,  wet 
earth,  sand,  or  rocky  shoulder  materials; 
angle  of  surface — was  it  horizontally 
oriented  or  did  it  have  an  up  or  down 
slope;  or  did  the  vehicle  strike  a  vertical 
object  such  as  a  guardrail,  curbing  or  a 
tree  or  pole? 

Al,  What  description  of  actual 
accidents  can  vou  provide  for  better 
understanding  about  the  nature  of  the 
rollover  event? 

A2.  What  is  your  judgement  of  the 
severitv  and  application  of  the  rollover? 
How  can  "se\-erit\  "  best  be 
characterized'' 

A.i.  How  did  other  accidents  that  you 
provided  information  on  differ  from  the 
simulations  performed  in  the  UMTRI 
studv' 

B  BoUover  (Crashes 

The  LIMTRl  study  examined  the 
dynamic  behavior  of  cargo  tank  motor 
vehicles  by  simulating  two  straight 
truc;ks  and  five  tractor  semitrailer 
combinations  in  rollover  events.  The 
study  characterized  the  simulation 
program  as  follows:   'Each  (vehicle)  was 
subjected  to  126  simulated  maneuvers 
intended  to  result  in  rollover.  Test 
maneuvers  included  mild,  low-speed 
turns  that  just  barelv  produced  rollover, 
more  dynamic  maneu\>'r^    in  ^mooth 
surfaces,  and  high-spt'."i  iinp.n  ts  with 
curbs  and  guardrails  that  result  in  rapid 
rollover  with  substantial  pitch  and 
vaw."  In  mild  overturns,  the  vehicle 
mav  fall  onto  its  side  and  rotate  no  more 
than  135  degrees,  or  it  may  continue  to 
roll  on  a  flat  ground  surface  to  engage 
the  rollover  protection  devices.  In  more 
severe  events,  the  vehicle  may  land  on 
its  side  and  slide  sideways  into  any  of 
the  many  objects  with  vertical  surfaces 
that  are  oriented  along  the  roadway; 
such  objects  include  guardrails, 
retaining  walls  and  embankments.  In 
somewhat  more  dynamic  rollovers,  the 
vehicle  may  become  airborne  and  rotate 
rapidly  enough  to  bring  the  rollover 
protec;tion  devices  into  direct  contact 
with  the  ground.  For  example,  this 
could  happen  when  the  vehicle  rolls 
onto  a  sloping  or  depressed  roadside 
surface  or  becomes  airborne  due  to 
striking  a  curb.  On  actual  rollover 
accidents  that  vou  are  aware  of: 


Bl.  What  was  the  approximate 
rollover  rate,  impact  angle,  impact 
object,  and  damage  condition  of  the 
protection  devices? 

B2.  Were  the  accident  protection 
devices  impacted  during  the  rollover 
crash?  What  was  the  magnitude  of  the 
damage  to  the  tank  shell,  fittings. 
manholes,  etc.?  What  was  the  damage 
condition  of  the  protective  devices? 

B3.  Did  the  rollover  protection 
devices  function  as  designed'  If  not.  did 
they  fail  because  of  a  design  flaw? 

C.  Rollover  Protection  Device 
Performance  Goals 

The  UMTRI  report  recommends  that 
performance  goals  for  rollover 
protection  devices  should  be  expressed 
in  terms  of  impact  events  rather  than  in 
terms  of  the  strength  of  the  devices.  This 
must  include  mass,  velocity  and  surface 
parameters.  The  forces  acting  on  the 
protection  devices  are  the  result  of  an 
impact.  The  protection  device  should  be 
designed  in  such  a  way  as  to  effectively 
manage  the  energy  encountered  by  the 
device  during  a  rollover  impact. 

UMTRI  suggests  that  the  design  of 
rollover  protection  devices  should  be 
able  to  provide  protection  when  an 
impact  onto  a  flat  surface  normal  to  the 
surface  of  the  cargo  tank  occurs  at 
velocities  of  at  least  12  ft/sec.  and 
further  that  this  occurs  at  angular 
orientations  of  the  tank  with  respect  to 
the  impact  surface  which  are 
representative  of  actual  incidents.  Thev 
suggest  that  impact  velocities  of  up  to 
24  ft/sec  would  be  desirable. 

Cl.  What  approach  should  be  used  in 
defining  the  performance  goals  for 
rollover  protection  devices'  Should  a 
performance  goal  be  based  on  impact 
energy  absorption  and  distribution? 
Should  performance  testing  be  used  to 
validate  calculations? 

C2.  What  minimum  design  goals 
should  be  required  for  rollover  damage 
protection  devices?  Should  design  goals 
establish  a  finite  space  into  which  the 
protection  device  could  be  displaced 
without  contacting  the  protected 
fittings'  Conceptually,  should  this  be 
done  along  the  lines  of  rear-end 
protection  devices  as  set  forth  in 
§178.345-8(d)(l)? 

C3.  Should  the  design  goals  be  based 
on  impact  velocity  as  suggested  by 
UMTRI? 

C4.  If  impact  velocity  is  used,  what  is 
an  advisable  value  that  will  cover  the 
majority  of  accidents? 

D.  Feasibility  of  UMTRI 
Recommendations 

If  implemented,  the  UMTRI 
recommendations  for  designing  rollover 
protection  devices  would  require  more 


sophisticated  analyses  on  the  part  of 
cargo  tank  designers  and  manufacturers 
to  assure  that  rollover  protection 
devices  meet  specified  performance 
goals. 

Dl.  What  degree  of  economic  burden, 
if  any.  would  performance  goals  impose 
on  small  businesses  such  as 
manufacturers  and  engineering 
consultants?  Would  requirements  for 
computerized  analysis  impose  an 
economic  burden  on  small  businesses 
which  may  be  more  apt  to  rely  on  hand 
calculations? 

D2.  Would  a  standard  design, 
validated  to  satisfy-  a  given  performance 
standard,  be  an  acceptable  alternative  to 
a  performance  standard?  Would  this 
approach  minimize  economic  impact  on 
small  business? 

D3.  What  additional  economic 
burdens  might  cargo  tank  designers  and 
manufacturers  incur  if  the  UMTR! 
recommendations  are  adopted? 

E.  Application  to  Existing  Cargo  Tank 
Motor  Vehicles 

If  we  adopt  new  rollover  protection 
device  design  requirements,  we  will 
need  to  decide  whether  and  to  what 
extent  to  apply  the  new  requirements  to 
cargo  tank  motor  vehicles  that  are 
already  in  ser\-ice. 

El.  Should  any  new  performance 
criteria  for  rollover  damage  protection 
devices  be  applied  to  cargo  tank  motor 
vehicles  currently  in  hazardous 
materials  transportation  service? 

E2.  Should  there  be  a  provision 
proposing  new  standards  for  rollover 
damage  protection  devices  which  limits 
the  amount  of  time  a  cargo  tank  motor 
vehicle  currently  in  service  may  be  used 
if  it  does  not  meet  the  new 
requirements? 

E3.  Should  a  retrofit  or  phase  out 
provision  be  applicable  to  all  cargo  tank 
motor  vehicles  currently  in  service  or 
just  to  cargo  tanks  manufactured  under 
superseded  specifications,  such  as  MC 
306.  MC  307  and  MC  312' 

E4.  What  economic  burden  would 
cargo  tank  owners  incur  if  thev  are 
required  to  retrofit  or  replace  cargo  tank 
motor  vehicles  that  do  not  meet  the  new 
performance  criteria? 

Issued  in  Washington.  DC  on  November  10, 
1999.  under  authority  delegated  in  49  CFK 
part  106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
.Morer/o/s  Safety.  Research  and  Special 
Programs  Administration. 
[FR  Doc.  99-29904  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  parts  25,  26,  and  29 

[1018-AE98] 

Extension  of  Comment  Period: 
Proposed  Compatibility  Regulations 
Pursuant  to  the  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997 

agency:  Fish  and  Wildlife  Service, 

Interior, 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  \Vp  are  extendinc  thi> 
( oinment  period  on  the  Federal  Register 
proposed  rule  dated  September  9,  1999 
[64  FR  49056)  that  invites  the  public  to 
comment  on  our  proposed  compatibility 
regulations.  We  are  also  e.xtendinp  the 
f:omment  period  on  the  Federal  Register 
notice  dated  September  9,  1999  (64  FR 


49067)  that  invites  the  public  to 

comment  on  our  draft  compatibility 

policy. 

DATES:  Submit  comments  on  or  before 

D'H'^mbpr  8.  1999. 

ADDRESSES:  Send  comments  concerning 
t.*!' -f  ;  J  iposed  compatibility 
reguidtions  via  mail,  fax  or  email  to: 
Chief,  Division  of  Refuges,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  670,  Arlington,  Virginia 
22203;  fax  (703)358-2248;  e-mail 

Compatibility Regulations 

Comments@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
kurth.  Chiei.  Divisiun  ui  Rctuges,  U.S. 
Fish  and  Wildlife  Service,  Telephone 
■-nV,T,-p,-\-4A 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  proposed  rule  dated 
September  9.  1999.  v^^e  published  our 
proposed  compatibility  regulations 
describing  the  process  for  determining 
whether  or  not  a  use  of  a  national 
wildlife  refuge  is  a  compatible  use.  We 


also  published  in  a  Federal  Register 
notice  dated  September  9,  1999,  our 
draft  compatibility  policy  describing  the 
process  for  determining  whether  or  not 
a  use  of  a  national  wildlife  refuge  is  a 
compatible  use.  We  received  several 
requests  to  extend  the  public  comment 
period  beyond  the  November  8,  1999 
due  date.  In  order  to  ensure  that  the 
public  has  an  adequate  opportunity  to 
review  and  comment  on  our  draft  policy 
and  proposed  regulations  we  are 
extending  the  comment  period  to 
December  8,  1999. 

Primary-  Author;  J.  Kenneth  Edwards, 
Refuge  Program  SpeciaUst,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service, 
is  the  primary  author  of  this  proposed 
rule. 

Dated:  November  9,  1999. 
lamie  Rappaport  Clark, 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  99-29851  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  4310-55-P 


62164 


Notices 


Federal  Register 
Vol.  64,  No.  220 

Tuesday,  November  16.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)ie  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty   filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

November  9.  1999. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirpment(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  .Act  of  1995. 
Public  Law  104-l.i  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility, 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected:  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  resprmd,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to;  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatorv  Affairs. 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC,  20503  and  to 
Departmental  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602.  Washington.  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  mav  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Food  and  Nutrition  Service 

Title:  Food  Stamp  Application 
Process. 

OMB  Control  Numbf^r.  0584-0064. 
Summary  of  Collection.  The  Food 
Stamp  Act  of  1977  (the  Act)  establishes 
a  program  whereby  needy  households 
may  apply  for  and  receive  food  stamp 
benefits.  It  specifies  national  eligibility 
standards  and  imposes  certain 
administrative  requirements  on  State 
agencies  in  administering  the  program. 
Information  must  be  collected  from 
households  to  assure  that  they  are 
eligible  for  the  program  and  that  they 
receive  the  correct  amount  of  food 
stamp  benefits.  Information  collected  is 
limited  to  that  necessar\'  for  the 
administration  and  enforcement  of  the 
Food  Stamp  Program.  The  Act  requires 
an  adult  representative  to  sign  a 
statement,  under  penalty  of  perjury,  that 
the  information  provided  on  the 
application  is  true  and  correct  to  the 
best  of  his/her  knowledge,  including 
information  regarding  the  citizenship  or 
alien  status  of  each  member.  The  Food 
and  Nutrition  Service  (FNS)  will  use  an 
application  to  collect  information. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  determine 
the  eligibility  of  households  for  the 
Food  Stamp  Program  and  to  determine 
the  correct  benefit  levels  for  eligible 
households.  The  social  security  number 
will  be  used  to  check  the  identity  of 
household  members,  to  prevent 
duplicate  participation,  to  make  mass 
food  stamp  changes,  and  to  verify 
information.  If  information  is  not 
collected  to  certify  households  in 
accordance  with  the  Act  or  changing  the 
frequency  of  information  or  reporting 
requirements  as  they  relate  to  the 
application,  certification,  and  continued 
eligibility  of  households  would  result  in 
a  direct  violation  of  the  Act  Further. 
benefits  could  be  over  issued  or  under 
issued  for  a  long  period  of  time  if 
necessary  information  is  not  collected  or 
actions  are  not  taken  thnely. 

Description  of  Respondents:  State. 
Local,  or  Tribal  Government: 
Individuals  or  households. 

Number  of  Respondents:  18.071.800. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  On  occasion; 
Monthly. 

Total  Burden  Hours:  16,275.901. 


Food  and  Nutrition  Service 

Title:  Worksheet  for  Food  Stamp 
Program  Quality  Control  Reviews.  FNS- 
380. 

OMB  Control  Mumher:  0584-0074. 

Summary  of  Collection:  State  agencies 
are  required  to  perform  Quality  Control 
reviews  for  the  Food  Stamp  Program. 
Section  16  of  the  Food  Stamp  Act  of 
1977  provides  the  legislative  basis  for 
the  operation  of  the  Food  Stamp  quality 
control  system.  Section  11(a)  of  the 
Food  Stamp  Act  of  1977  provides  the 
legislative  basis  for  the  recordkeeping 
requirements.  The  Food  Stamp 
worksheet  provides  a  systematic  means 
of  aiding  the  State  agency's  quality 
control  reviewer  in  analyzing  the 
household  case  record;  planning  and 
carrying  out  the  field  investigation;  and 
gathering,  comparing,  analyzing  and 
evaluating  the  review^  data.  The  Face 
Sheet  of  the  form  is  used  to  record 
identifying  information  about  the 
household  and  indicate  the  review- 
findings.  The  Food  and  Nutrition 
Service  (FNS)  will  collect  information 
using  Form  FNS-380,  Worksheet  for 
Food  Stamp  Program  Quality  Control 
Review. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  document 
and  evaluate  each  step  of  the  field 
investigation  to  determine  eligibility 
and  payment  amounts  under  FNS 
approved  State  agency  practices. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government;  Federal 
Government, 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping:  reporting:  On  occasion: 
Armually. 

Total  Burden  Hours:  503.914. 

Food  and  Nutrition  Service 

Title:  Annual  Report  NET  Program  7 
CFRPart  227. 

OMB  Control  Number:  0584-0062, 
Summary  of  Collection:  Section 
19(g)(2)  of  the  Child  Nutrition  Act  of 
1966.  as  amended,  requires  that  "State 
Educational  agencies  shall  provide 
reports  on  expenditures  of  Federal 
funds,  program  participation,  program 
cost,  and  related  matters,  in  such  form 
and  at  such  times  as  the  Secretary  may 
prescribe  "  Section  227.30(f)(3)  of  the" 
Nutrition  Education  and  Training  (NET) 
program  regulations  further  require 
State  agencies  to  submit  to  the  Food  and 
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Nutrition  Service  (FNS)  an  annual 
performance  report  of  expenditures  of 
funds  rocei\pd  under  this  program.  FNS 
will  c;ol!ect  information  using  form 
FNS-42.  Annual  Report  of  the  Nutrition 
and  Education  Training  Program. 

Seeri  and  Use  of  the  Information:  FNS 
will  collect  information  to  monitor  and 
analyze  the  use  of  funds  in  accordance 
with  the  legislative  mandate  If  the 
information  is  not  collected.  FNS  would 
be  unable  to  respond  to  Congressional 
and  public  inquiries  about  use  of  funds 
in  each  fiscal  year  of  program  operation. 

Description  of  Respondents:  State. 
Local  or  Tribal  Government. 

\umber  of  Respondents:  56. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  Annually. 

Total  Rurden  Hours:  896. 
Nancy  B.  Sternberg, 
Departmental  Clearance  Officer. 
[FR  Doc    99-29864  Filed  11-15-99;  8:45  am] 

BILLING  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Form  FNS-471 , 
Coupon  Account  and  Destruction 
Report 

AGENCY:  Food  and  Nutrition  Service, 
USD  A 
action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections. 
Sections  7,  11.  and  13  of  the  Food 
Stamp  Act  of  1977  are  the  bases  for  the 
information  collected  on  Form  FNS- 
471,  Coupon  Account  and  Destruction 
Report.  The  Food  Stamp  .^ct  and 
regulations  require  an  appropriate 
procedure  for  accounting  for  coupons 
that  are  no  longer  usable  and 
subsequently  destroyed  by  the  State 
agency.  The  FNS-471  is  used  to 
document  this  process. 
DATES:  Written  comments  must  be 
submitted  on  or  before  januarv  18,  2000 
to  be  assured  consideration. 
ADDRESSES:  Send  comments  to  Barbara 
Hallman.  Chief.  State  Administration 
Branch.  Food  and  Nutrition  Service, 
USDA.  3101  Park  Center  Drive, 
Alexandria.  Virginia  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate,  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  comments  will  be  summarized 
and  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Addison.  i"03)  3().i-24.^0. 
SUPPLEMENTARY  INFORMATION: 

Title:  Ctnipim  .-Xccount  and 
Destruction  Report. 

OMR  Number:  0584-0053. 

Form  S umber:  FNS— 471. 

Expiration  Date:  October  31.  1999. 

Tyj)e  of  Request:  Revision  of  a 
currentlv  approved  collection. 

Abstract:  Sections  274.7(f),  (g)  and  (h) 
of  the  Food  Stamp  Program  regulations 
require  that  State  agencies  properly 
dispose  of  coupons  that  are  received  at 
issuance,  claims  collection,  inventory, 
and  bulk  storage  points,  within  30  days 
after  the  end  of  the  month  in  which  the 
coupons  are  received.  These  are 
coupons  received  as  payments  on 
claims,  mutilated  or  improperly 
manufactured  coupons,  old-series 
coupons  that  are  exchanged  for  current 
series,  and  coupons  returned  for  various 
other  reasons.  Coupon  books  returned 
intact  and  unsigned  ar*'  r(>u<ahi<'  and 
returned  to  in\entur\ .  bince  Luupons 
are  a  Federal  obligation,  the  value  by 
denomination  of  unusable  coupons. 
whether  loose  or  m  book  form,  must  be 
documented  and  reported  on  Form  . 
FNS-471  and  the  coupons  destroyed. 
Form  FNS-471  is  also  used  to  document 
overages  and  shortages  discovered  by 
issuance  and  bulk  storage  points  during 
coupon  shipment  or  transfer.  The 
information  contained  on  the  Form 
FNS-471  is  necessary-  to  substantiate 
coupon  inventory'  and  claims  collection 
(coupon  payment)  data. 

We  are  reducing  the  estimated  burden 
from  40.331  hours  to  12.127  hours  to 
reflect  the  lower  volume  of  coupons 
currently  in  circulation  due  to  declining 
participation  combined  with  the  growth 
in  the  number  of  States  currently  using 
electronic  benefits  transfer  (EBT)  to 
issue  benefits.  Total  issuance  has 
decreased  nearly  25  percent  from  fiscal 
vear  1996  to  fiscal  vear  1998   in 


addition,  in  fiscal  year  1996,  15.31 
percent  of  the  benefits  were  issued 
through  EBT.  As  of  July  1999.  EBT  has 
increased  to  about  63.81  percent  of  the 
total  benefits  issued.  As  a  result,  coupon 
issuances  have  decreased  from  S18.7 
billion  in  fiscal  year  1996  to  an 
estimated  S6.2  billion  in  fiscal  year 
1999. 

Affected  Public:  State  and  local 
governments. 

Estimated  Number  of  Respondents: 
9,276. 

Estimated  Time  per  Response:  0.11 
hours. 

Estimated  Total  Annual  Burden: 
12,127  hours. 

Dated:  November  3,  1999. 
Samuel  Chambers,  Ir., 
Administrator.  Food  and  Nutrition  Senice. 
|FR  Doc  99-29867  Filed  11-15-99:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Northern  Region;  Idaho. 
Montana.  North  Dakota,  and  Portions 
of  South  Dakota  and  Eastern 
Washington 

agency;  Fore.st  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  hsts  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  parts 
215  and  217  and  to  publish  notices  for 
public  comment  and  notice  of  decision 
subject  to  the  provisions  of  36  CFR  part 
215.  The  intended  effect  of  this  action 
is  to  inform  interested  members  of  the 
public  which  newspapers  will  be  used 
to  publish  legal  notices  for  public 
conmient  or  decisions;  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  November  15,  1999. 
The  list  of  newspapers  will  remain  in 
effect  until  another  notice  is  published 
in  th''  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Regional  Appeals  and  Litigation 
Coordinator;  Northern  Region;  PO  Box 
7669;  Missoula,  Montana  59807.  Phone: 
(406)  329-3291. 
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The  newspapers  to  be  used  are  as 

follow: 

Northern  Regional  Office 

Regional  Forester  decisions  in 
Montana: 

The  Missoulian.  Great  Falls  Tribune, 
and  The  Billings  Gazette. 

Regional  Forester  decisions  in 
Northern  Idaho  and  Eastern 
Washington: 

The  Spokesman  Review. 

Regional  Forester  decisions  in  North 
Dakota:  Bismarc:k  Tribune. 

Regional  Forester  decisions  in  South 
Dakota:  Rapid  (atv  lournal 

Beaverhead /Dcfrlodge — Montana 
Standard 

Bittenoot — Ravalli  Republic 

Clearwater — Lewiston  Morning 
Tribune 

Cusfer— Billings  Gazette  (Montana) 

Rapid  City  foumal  (South  Dakota) 

Dakota  Prairie  \ational  Grasslands — 
Bismarck  Tribune  (North  Dakota) 

Rapid  City  Journal  (South  Dakota) 

Flathead — Daily  Interlake 

Gallatin — Bozeman  Chronicle 

Helena — Independent  Record 

Idaho  Panhandle — Spokeman  Review 

Kootenai — Daily  Interlake 

Lewis  &  Clark— <^,TP.at  Falls  Tribune 

Lolo — Missoulian 

\'ez  Perce — Lewiston  Morning 
Tribune 

Supplemental  notices  mav  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  November  8,  1999. 
Kathleen  A.  McAllister. 

Deputy  Regional  Forester. 

[PR  Doc.  99-29817  Filed  11-15-99;  8:45  am] 

BILLING  CODE  3410-11-11 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 

Advisor\'  Committee  will  hold  a 
meeting  on  December  7.  1999.  at  the 
North  Tahoe  Conference  Center.  1318  N. 
Lake  Blvd.  Kings  Beach.  CA  96143.  This 
Committee,  established  bv  the  Secretary 
of  Agriculture  on  December  15.  1998  {64 
FR  2876)  is  chartered  to  provide  advice 
to  the  Secretarv  on  implementing  the 
terms  of  the  Federal  Interagencv 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretarv. 


DATES:  The  meeting  will  be  held 
December  7,  1999.  beginning  at  1  p.m 
and  ending  at  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  North  Tahoe  Conference  Center. 
1318  N.  Lake  Blvd.  Kings  Beach,  CA 
9614.1 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Gee  or  Jeannie  Stafford.  Lake  Tahoe 
Basin  Management  Unit,  Forest  Service. 
870  Emerald  Bay  Road  Suite  1,  South 
Lake  Tahoe,  CA  96150,  (530)  573-2642. 
SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointlv  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include:  (1)  Watershed 
Assessment  Subcommittee  Report  & 
Recommendations  on  the  Watershed 
Assessment;  (2)  Report  on  The  Science 
Advisory  Committee;  (3)  Issues  Related 
To  Use  of  Consensus  Process;  and  (4) 
Open  Public  Comment.  All  Lake  Tahoe 
Basin  Federal  Advisory-  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
meeting  or  by  filing  written  statements 
with  the  Secretary  for  the  Committee 
before  or  after  the  meeting.  Please  refer 
any  written  conaments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  address  stated  above. 

Dated:  November  8,  1999. 
Maribeth  Gustafson, 

Acting  Deputy  Forest  Supervisor. 

[FR  Doc.  99-29816  Filed  11-15-99;  8:45  am) 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  For  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

i4gency;  U.S.  Census  Bureau. 

Title:  Census  2000,  Evaluation  of  the 
Facility  Questionnaire. 

Form  Numberfs):  None. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  220  hours. 

Number  of  Respondents:  1,000. 

Avg  Hours  Per  Response:  12  minutes. 

Needs  and  Uses:  The  Census  Bureau 
must  provide  everyone  in  the  United 
States  and  Outlying  Areas  the 
opportunity  to  be  counted  in  Census 
2000  as  well  as  making  sure  that 
persons  are  counted  in  the  appropriate 


places  such  as  places  defined  as  special 
Places  (SP).  SPs  include  such  places  as 
colleges  and  universities,  niu-sing 
homes,  halfway  houses,  and 
correctional  facilities.  The  Census  2000 
Special  Place  Facility  Questionnaire  is 
an  operation  in  which  updated 
information  is  gathered  from  operators 
of  SPs  on  the  group  quarters  (GQs)  and 
housing  units  located  at  the  SP  and  GQ 
codes  are  assigned.  The  GQ  code  is  a 
critical  component  to  correctly 
tabulating  census  data  for  different 
types  of  GQs.  Interviews  are  conducted 
either  by  telephone  using  Computer- 
assisted  Telephone  Interviewing  (CATI) 
or  by  personal  visit.  This  operation, 
cleared  previously  by  the  Office  of 
Management  and  Budget  under 
approval  number  0607-0786.  began  in 
October  1998  and  will  conclude  in  luly 
1999. 

To  evaluate  this  operation,  the  Census 
Bureau  is  proposing  to  conduct  a 
follow-up  operation  of  1.000  cases.  The 
reinterview  will  be  conducted  via 
personal  visits  administered  by 
specially  trained  interviewers  using  a 
paper  questioimaire  that  has  been 
modified  from  the  production 
questionnaire.  The  information 
collected  during  the  reinterviews  will 
concern  the  types  of  services  the  facility 
provides,  the  number  of  persons  that 
reside  within  the  facility,  and  what 
types  of  GQs  are  associated  with  the 
facility.  All  information  collected  will 
be  pertinent  to  verifying  the  accuracy  of 
the  GQcode. 

We  will  use  these  data  to  determine: 
(1)  How  well  the  facility  questionnaire 
performed  by  assessing  the  frequencv 
with  which  the  GQ  code  was  different 
between  the  production  interview  and 
reinterview.  (2)  whether  or  not  there 
was  a  significant  difference  in  the 
occurrence  of  GQ  code  change  bv 
special  place  type,  and  (3)  whether  or 
not  CAT!  versus  personal  visit  increased 
data  quality  by  computing  item 
nonresponse  rates.  The  evaluation 
interviews  will  be  conducted  in  six 
regions  during  January  2000. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 
Respondent's  Obligation:  Voluntar}\ 
Legal  Authorit}-:  Title  13  U.S.C, 
Sections  141  and  193. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
room  5027,  14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230  (or 
via  the  Internet  at  LEngelme@doc.gov). 
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Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter.  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building.  Washington.  DC  2050.3. 

Datpci;  \o\pmber  10,  1999. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  the  Chief  Information  Officer. 

:FR  Drx    q<)-29873  Filed  11-15-99;  8:45  am) 

BILLING  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Extension  of  Time  Limit  for  Final 
Results  of  Five- Year  Reviews 

AGENCY:  Import  .Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  final  Results  of  Five-Year  ("Sunset") 

Reviews. 


SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  18 
expedited  sunset  reviews  initiated  on 
luly  1.  1999  (64  FR  35588)  covering 
various  antidumping  and  countervailing 
duty  orders.  Based  on  adequate 
responses  from  domestic  interested 
parties  and  inadequate  responses  from 
respondent  interested  parties,  the 
Department  is  conducting  expedited 
sunset  reviews  to  determine  whether 
revocation  of  the  antidumping  and 
countervailing  duty  orders  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  dumping  or  a 
countervailable  subsidy  .-\s  a  result  of 
these  extensions,  the  Department 
intends  to  issue  its  final  results  not  later 
than  lanuary  27,  2000. 
EFFECTIVE  DATE:  November  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  D.  Young  or  Melissa  G.  Skinner. 
Import  Administration.  International 
Trade  Administration.  L'.S.  Department 
of  Commerce,  14th  Street  and 


Constitution  Avenue,  NW,  Washington, 
D.C.  20230;  telephone:  (202)  482-3207, 
or  (202)  482-1560  respectively. 

Extension  of  Final  Results 

In  accordance  with  section 
751(c){5)(C)(v)  of  the  Tariff  Act  of  1930, 
as  amended  ("the  Act"),  the  Department 
may  treat  a  sunset  review  as 
extraordinarily  complicated  if  it  is  a 
review  of  a  transition  order  (i.e.,  an 
order  in  effect  on  January  1,  1995),  The 
Department  has  determined  tliat  the 
sunset  reviews  of  the  following 
antidumping  and  counter\'ailing  duty 
orders  are  extraordinarily  complicated: 

A-570-805     Sulfur  Chemicals  (Sodium 

Thiosulfate)  from  the  People's  Republic 

of  China 
A^28-807    Sulfur  Chemicals  (Sodium 

Thiosulfate)  from  Germany 
A-412-805     Sulfur  Chemicals  (Sodium 

Thiosulfate)  from  the  United  Kingdom 
A-533-808    Stainless  Steel  Wire  Rods  from 

India 
A-351-819    Stainless  Steel  Wire  Rods  from 

Brazil 
A-427-811     Stainless  Steel  Wire  Rods  from 

France 
C-469-004    Stainless  Steel  VVire  Rods  from 

Spain 
A-580-810    Welded  Stainless  Steel  Pipes 

from  Korea 
A-583-815    Welded  Stainless  Steel  Pipes 

from  Taiwan 
A-403-801     Fresh  &  Chilled  Atlantic 

Salmon  from  Norway 
C-403-802     Fresh  &  Chilled  Atlantic 

Salmon  from  Norway 
A-580-807     Polyethylene  Terephthalate 

Film  from  Korea 
A-570-804    Sparklers  from  the  People's 

Republic  of  China 
A-588-702     Stainless  Steel  Butt-Weld  Pipe 

Fittings  from  Japan 
A-580-813     Stainless  Steel  Butt-Weld  Pipe 

Fittings  from  Korea 

A-583-816    Stainless  Steel  Butt-Weld  Pipe 

Fittings  from  Taiwan 
A-570-803    Heavy  Forged  Hand  Tools 

(Axes  and  Adzes)  from  the  People's 

Republic  of  China 
A-570-803     Heavy  Forged  Hand  Tools 

(Picks  and  Mattocks)  from  the  People's 

Republic  of  China 

Therefore,  the  Department  is 
extending  the  time  limit  for  completion 


of  the  final  results  of  these  reviews  until 
not  later  than  January  27.  2000,  in 
accordance  with  section  751(c)(5)(B)  of 
the  Act. 

Dated:  October  18,  1999. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  99-29906  Filed  11-15-99;  8:45  ami 

BILUNG  CODf   35-&-D&  P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation:  Opportunity  Tq  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidimaping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  coimtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §351.213  of  the 
Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)).  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  To  Request  a  Review:  Not 
later  than  the  last  day  of  November 
1999.  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
November  for  the  following  periods: 


ANTIDUMPING  DUTY  PROCEEDINGS  Periods 

.■\rgeniina:  .^-3,5 7-405— Barbed  Wire  &  Barbless  hencing  Wire  11/1/98-10/31/99 

Argentina:  A-357-007— Carbon  Steel  Wire  Rods  11/1/98-10/31/99 

Brazil:  ,^-351-800— Circular  Welded  Non-Alloy  Steel  Pipe 11/1/98-10/31/99 

lapan:  .^-.188-038— Bicycle  Speedometers  — 11/1/98-10/31/99 

lapan:  .A-,t88-813— Light  Scattering  Instruments  11/1/98-10/31/99 

Mexico:  .^-201-80.i— CJirrular  Welded  Non-.Allov  Steel  Pipe  11/1/98-10/31/99 

Singapore:  ,^-.559-502— Light-Walied  Rectangular  Pipe  &  Tube  11/1/98-10/31/99 

Republic  of  Korea:  .\-580-809— Circular  Welded  Non-Alloy  Steel  Pipe 11/1/98-10/31/99 

Taiwan:  A-58.3-814— Circular  Welded  Non-Alloy  Steel  Pipe  11/1/98-10/31/99 

Taiwan:  ,^-.583-826— Collated  Roofing  Nails 11/1/98-10/31/99 

The  Peoples  Republic  of  China:  .A-.i70-850— Collated  Roofing  Nails  11/1/98-10/31/99 

The  People's  Renublic  uf  China:  .\-570-831— Garlic  11/1/98-10/31/99 
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The  Peoples  Republic  of  China:  A-570-826 — Paper  Clips 11/1/98-10/31/99 

The  People's  Republic  of  China:  A-570-811— Tungsten  Ore  Concentrates 11/1/98-10/31/99 

V  enezuela:  A-307-805 Circular  Welded  Non-Alloy  Steel  Pipe  11/1/98-10/31/99 

COUNTERVAILING  DUTY  PROCEEDINGS 

None. 

SUSPENSION  AGREEMENTS 

lapan:  A-588-090 — Certain  Small  Electric  Motors  of  5  to  150  Horsepower 11/1/98-10/31/99 

Mexico:  A-201-820 — Fresh  Tomatoes  11/1/98-10/31/99 

Russia:  A-821-808 — Cut-to-Length  Carbon  Steel  Plate  11/1/98-10/31/99 

South  Africa:  A-791-804 — Cut-to-Length  Carbon  Steel  Plate 11/1/98-10/31/99 

The  People's  Republic  of  China:  A-570-849 — Cut-to-Length  Carbon  Steel  Plate  11/1/98-10/31/99 

The  Ukraine:  A-82.3-808 — Cut-to-Length  Carbon  Steel  Plate  11/1/98-10/31/99 

Ukraine:  A-823-805 — Silicomanganese  11/1/98-10/31/99 


In  accordance  with  section  351.213  of 
the  THguldtions.  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
counter\aihng  duty  orders.  Pursuant  to 
771(9)  of  the  Act.  an  interested  party 
must  specif\-  the  individual  producers 
or  exporters  covered  bv  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (Department  of 
Commerce  Regulations.  62  FR  27295, 
27424  (May  19.  1997)).  Therefore,  for 
both  antidumping  and  countervailing 
dutv  reviews,  the  interested  party  must 
specifv  for  which  individual  producers 
or  exporters  covered  bv  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
partv  must  state  whv  it  desires  the 
Secretary-  to  review  those  particular 
producers  or  exporters.  If  the  interested 
partv  intends  for  the  Secretary  to  review 
sales  of  merchandise  bv  an  exporter  (or 
a  producer  if  that  prf)ducer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  .-\dministration.  Room  1870.  I"  S 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW,  Washington. 
DC  20230,  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement.  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building  Further,  in 
accordance  with  «i  351.,103(f)(l)(i)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  ever\'  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 


of  Administrative  Review  of 
Antidumping  or  Countervailing  Dutv 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  November  1 999.  If  the 
Department  does  not  receive,  by  the  last 
day  of  November  1999.  a  request  for 
review  of  entries  covered  bv  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  counter\ailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse. 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  bv  statue 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  November  9,  1999. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  II 

for  AD/CVD  Enforcement. 

[FR  Doc.  99-29907  Filed  11-15-99;  8:45  ami 

BILLING  CODE  351&-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-007) 

Barium  Chloride  From  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative  review- 
of  Barium  Chloride  from  the  People's 
Republic  of  China. 

SUMMARY:  On  July  12.  1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminarv 
results  of  its  administrative  review  of 


the  antidumping  duty  order  on  barium 
chloride  from  the  People's  Republic  of 
China  (PRC)  covering  the  period 
October  1.  1997  through  September  30, 
1998.  This  review  covers  the  following 
Chinese  manufacturers/exporters  of  the 
subject  merchandise:  Hebei  Xinji 
Chemical  Plant  (Hebei);  Hengnan 
Chemical  Factory  (Hengnan);  Kunghan 
Chemical  Factory  (Kunghan);  Linshu 
Chemical  Factorv'  (Linshu);  Qingdao 
Red  Star  Chemical  Group  Co.  (Red  Star); 
Sichuan  Emeishan  Salt  Chemical 
Industry  Group  Companv,  Ltd. 
(Sichuan);  Sinochem  (U.S.A.) 
(Sinochem);  Tangshan  Chemical  Factor}' 
(Tangshan);  Tianjin  Chemical  Industrv 
Corporation  (Tianjin);  Tianjin  Bohai 
Chemical  United  Import/Export 
Company  (Tianjin  Bohai);  and 
Zhangjiaba  Salt  Chemical  Plant 
(Zhangjiaba).  We  gave  interested  parties 
an  opportunity  to  comment  on  the 
preliminarv'  results  of  review  but 
received  no  comments.  Therefore,  these 
final  results  of  review  have  not  changed 
from  those  presented  in  the  preliminarv 
results  of  review,  in  which  we  applied 
total  adverse  facts  available. 

EFFECTIVE  DATE:  November  16.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nova  J.  Daly  or  Thomas  Futtner,  AD/ 
CVD  Enforcement,  Group  II,  Office  Four. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230;  telephone  (202)  482-0989, 
and  482-3814,  respectivelv. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  as  of  January-  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URA.A.).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(1998). 
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Scope  of  the  Review 

The  imports  covered  by  this  review 
are  shipments  of  barium  chloride,  a 
chemical  compound  having  the 
formulas  BaCl2  or  BaCl2-2H20. 
currently  classifiable  under  item 
number  2827.38.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  Although  the 
HTS  item  number  is  provided  for 
convenience  and  for  Customs  purposes, 
the  written  description  remains 
dispositive. 

Background 

On  lulv  12.  1999.  we  publidied  in  the 
Federal  Register  (64  PR  37498)  the 

preliminrirv  results  of  the  review  of  this 
order.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 

comments.  In  the  preliminary  results, 
we  determined  that  it  was  appropriate 
to  use.  as  adverse  facts  a\'ailable  for  the 
PRC-wide  rate,  the  highest  rate  from  this 
or  previous  segments  of  the  proceeding. 
We  selected  Sinochem's  rate  of  60.84 
percent  from  Bonum  Chloride  From  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  57  FR  29467 
(lulv  2.  1992).  The  Department  has  now 
completed  the  administrative  review  m 
accordance  with  section  751  of  the  Act. 

Final  Results  of  Review 

Because  we  received  no  comments 
from  interested  parties,  we  have 
determined  that  no  changes  to  the 
preliminarv  results  are  warranted  for 
purposes  of  these  final  results  The 
weighted-average  dumping  margin  for 
the  period  October  1.  1997  through 
April  30.  1998  is  as  follows: 


Manutacturer/producer/exporter 


PRC-wide  Rate 


Weighted- 
average 

margin  per- 
centage 


60.84 


The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  .Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  barium  chloride  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  bv 
section  751(a)(1)  of  the  .Act;  (1)  The  cash 
deposit  rate  for  all  Chinese  exporters 
will  be  the  rate  established  in  the  final 
results  of  this  review;  and  (2)  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC.  the  cash  deposit  rate  will 
be  the  rate  applicable  to  their  PRC 
suppliers.  These  deposit  requirements. 


when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibilitv 
under  19  CFR  351.402(1]  to  file  a  ' 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failura  to 
comply  with  this  requirement  could 
result  in  the  Department's  presumption 
that  reimbursement  of  antidumping 
duties  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
777(i)  of  the  Act  (19  U.S.C.  section 
1677f{i)).  and  19  CFR  351.221. 

Dated:  November  3.  1999. 
Robert  S.  LaRussa, 

Assistant  Secretan-  for  Import 

Administration. 

[FR  Dor  qq-2qQng  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-484-801] 

Electrolytic  Manganese  Dioxide  From 
Greece:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
action:  Notice  of  final  results  of 
antidumping  duty  administrative  review 

summary:  On  May  10.  1999.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  electrolytic  manganese  dioxide  from 
Greece.  The  review  covers  one 
producer/exporter.  Tosoh  Hellas  A.I.C.. 
during  the  period  of  review  April  1, 
1997.  through  March  31.  1998. 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminarv  results.  After  our  analysis  of 


the  comments  received,  we  made  no 
changes  for  the  final  results. 
EFFECTIVE  DATE:  November  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  FiniUa  or  Richard  Rimlinger, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington,  DC  20230; 
telephone:  (202)  482-3477  or  (202)  482- 
4477.  respectiveh 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  Januar\'  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351 
(1998). 

Background 

On  May  10.  1999,  we  published  in  the 
Federal  Register  the  preliminary  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  electrolytic 
manganese  dioxide  (EMD)  from  Greece. 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Re\iew:  Electrolytic 
Manganese  Dioxide  from  Greece,  64  FR 
25008  (preliminary  results).  Kerr-McGee 
Chemical  LLC  and  Chemetals.  Inc. 
(collectively  the  petitioners),  submitted 
their  case  brief  on  August  10,  1999. 
Tosoh  Hellas  A.I.C.  (Tosoh),  the  sole 
respondent  in  this  review,  did  not 
submit  a  case  brief.  Tosoh  submitted  its 
rebuttal  brief  on  August  17,  1999.  The 
Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  EMD  from  Greece.  EMD  is 
manganese  dioxide  (MnO;)  that  has 
been  refined  in  an  electrolysis  process. 
The  subject  merchandise  is  an 
intermediate  product  used  in  the 
production  of  dry-cell  batteries.  EMD  is 
sold  in  three  physical  forms,  powder, 
chip,  or  plate,  and  two  grades,  alkaline 
and  zinc-chloride.  EMD  in  all  three 
forms  and  both  grades  is  included  in  the 
scope  of  the  order.  This  merchandise  is 
currently  classifiable  under  item 
number  2820. 10.0000  of  the 
Harmonized  Tariff  Schedule  (HTS)  of 
the  United  States.  The  HTS  number  is 
provided  for  convenience  and  customs 
purposes.  It  is  not  determinative  of  the 
products  subject  to  the  order.  The 
written  product  description  remains 
dispositive. 
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Selection  of  Comparison  .Market 

Prior  to  the  i^suancf  of  the 
preiiminar\-  results,  the  petitioners 
alleged  that,  although  viable.  Tosoh's 
home  market  is  not  a  suitable  market  in 
which  to  establish  normal  value  The 
petitioners  also  alleged  that  the  EMD 
grade  Tosoh  sold  in  the  home  market  is 
not  a  foreign  like  product  as  set  forth  in 
section  77l(l6)(B)  of  the  Act  and  that  a 
particular  market  situation  e.xists  which 
warrants  the  rejection  of  home  market 
sales  for  consumption  as  the  basis  for 
normal  value 

For  our  preliminar\'  results  we 
determined  that  Tosoh's  home  market 
was  appropriate  to  use  in  the 
determination  of  normal  value.  In  the 
interest  of  full  consideration,  however, 
we  requested  additional  information 
from  Tosoh  to  determine  whether  the 
two  products  in  question  are 
commerciallv  comparable.  See 
preliminary-  results.  Our  analysis  and 
conclusions  with  regard  to  these  issues 
have  been  addressed  below. 

Analysis  of  Comments  Received 

Issues  raised  in  the  briefs  bv  the 
petitioners  and  Tosoh  are  addressed 
below 

Comment  I:  Foreign  Like  Product — Like 

in  Component  Material 

The  petitioners  argue  that  the  EMD 
(i.e..  zinc-chloride-grade  EMD)  Tosoh 
sold  in  the  home  market  is  not  a  foreign 
like  product  as  defined  in  section 
771(1B)(B)  of  the  Act  because  it  is  not 
"like  the  exported  product  in 
component  material  or  materials,"  The 
petitioners  assert  that  the  raw  materials 
used  in  the  manufacture  of  the  home 
market  product  are  unlike  the  raw 
materials  used  in  the  manufacture  of  the 
merchandise  sold  to  the  United  States. 
They  argue  that  the  difference  arises 
because  Tosoh  includes  the  cost  of  a 
certain  item  (the  identity  of  which  is 
proprietan,-  information)  in  its  home 
market  variable  cost  of  manufacture 
whereas  it  does  not  include  the  cost  of 
a  corresponding  item  in  its  U.S.  variable 
cost  of  manufacture  The  petitioners 
contend  that  the  Department's  20- 
percent  difference-in-merchandise  test 
will  not  address  the  differences  in 
materials  ade(iuately  In  sum.  they  argue 
that  the  difference  in  component 
materials  is  such  that  the  merchandise 
is  not  "like  in  component  materials"  as 
required  under  section  771(16)(B)(ii)  of 
the  Act. 

Tosoh  argues  that  the  two  types  of 
EMD  are  "like"  in  component  materials 
since  they  havt?  the  same  physical 
structure,  are  manufactured  using  the 
same  component  materials,  and  meet 


the  same  minimum  chemical-property 
specifications.  In  addition,  according  to 
Tosoh,  both  types  of  EMD  are  produced 
using  the  same  basic  production  process 
on  the  same  production  line. 
Furthermore.  Tosoh  contends  that  the 
item  of  concern  to  the  petitioners  is  not 
a  component  material  and  has  verv  little 
bearing  on  the  cost  of  production  of 
EMD.  as  demonstrated  by  the  fact  that 
the  difference  in  cost  of  the  two  EMD 
types  at  issue  here  is  well  within  the 
Department's  20-percent  difference-in- 
merchandise  standard.  Therefore, 
according  to  Tosoh,  the  Department 
concluded  correctly  that  the  two  EMD 
types  are  "like"  in  component  materials. 

Department's  Position:  We  continue 
to  find,  as  we  stated  in  our  April  29. 
1999,  Memorandum  (see  Memorandum 
to  Richard  VV.  Moreland,  available  in 
our  Central  Records  Unit.  Room  B-099 
(April  29  Memorandum)),  that  the 
product  sold  in  the  home  market  is  a 
foreign  like  product  on  which  we  can 
base  normal  value  under  section 
771(16)(B)  of  the  Act.  First  of  all,  the 
most  important  component  materials 
(i.e.,  manganese  ore,  heavy  oil,  sulfuric 
acid,  etc.)  of  the  U.S.  and  home  market 
products  are  the  same. 

Further,  the  difference  identified  bv 
the  petitioners  is"  not  a  difference  in 
component  materials  but  rather  a 
difference  in  the  equipment  used  in  the 
manufacturing  processes.  Although 
Tosoh  listed  the  equipment  as  a  "" raw- 
material,"  this  designation  was  solely 
for  accounting  purposes  because  the 
useful  life  of  the  equipment  is  less  than 
one  year. 

Finally,  our  difference-in- 
merchandise  adjustment  is  based  on 
actual  physical  differences  in  the 
products  and  is  calculated  on  the  basis 
of  variable  manufacturing  costs.  We 
include  the  cost  of  materials,  labor,  and 
variable  factory  overhead  as  direct 
manufacturing  costs  in  our  difference- 
in-merchandise  adjustment,  and  any 
distinction  in  such  costs  between  the 
subject  merchandise  and  the  foreign  like 
product  will  be  subject  to  our  20- 
percent  difference-in-merchandise  test. 
See  Import  Administration  Policy 
Bulletin,  No.  92.2  (July  29,  1992).  The 
differences  in  direct  manufacturing  cost 
of  the  two  products  at  issue  here,  zinc- 
chloride-grade  and  alkaline-grade  EMD. 
meet  our  20-percent  guideline. 

In  conclusion,  for  these  reasons,  we 
find  that  the  subject  merchandise  sold 
in  the  home  market  meets  the  foreign- 
like-product  criterion  at  section 
771(16)(B)(ii)oftheAct. 


Comment  2:  Foreign  Like  Product — 
Purposes  for  Which  i'sed 

The  petitioners  contend  that  the  home 
market  product  is  not  a  foreign  like 
product  as  defined  in  section  771(16)(B) 
of  the  Act  because  it  is  not  "like  in  the 
purposes  for  which  used."  According  to 
the  petitioners,  the  Department  made 
two  fundamental  errors  in  addressing 
this  question  in  its  April  29 
Memorandum. 

First,  the  petitioners  assert,  the 
Department  erred  by  considering  the 
relevant  use  to  be  the  common  use  of 
the  home  market  product  rather  than  the 
use  of  particular  sales.  In  this  ca.se.  the 
petitioners  claim,  the  EMD  sold  in  the 
home  market  was  used  as  an  additive  in 
battery  cells  in  which  natural 
manganese  dioxide  (NMD)  is  the 
principal  cathode  material.  According  to 
the  petitioners,  in  this  application,  the 
EMD  does  not  act  as  the  principal 
cathode  material  but  as  an  enriching 
agent  to  improve  the  performance  of 
NMD  in  these  old-fashioned  cells. 
Therefore,  according  to  the  petitioners, 
the  EMD  Tosoh  sold  in  the  home  market 
is  of  a  lower  quality  and  sells  for  a  lower 
price  than  the  EMD  exported  by  Tosoh 
to  the  United  States,  and  was  not  sold 
for  the  same  purposes  for  which  the 
EMD  sold  to  the  United  States  was  used. 

The  petitioners  assert  that  the 
Department's  second  error  was  in 
considering  any  use  as  a  cathode 
material  in  batter>'  applications  to  be 
sufficient  to  establish  that  the  exported 
and  home  market  products  are  alike  in 
the  purposes  for  which  used.  The 
petitioners  argue  that  the  April  29 
Memorandum  cites  no  evidential  basis 
or  rationale  for  this  finding.  According 
to  the  petitioners,  it  is  the  difference  in 
the  ways  in  which  the  types  of  EMD  are 
used  in  batters'  cathodes  that 
substantially  affects  their  commercial 
value. 

Tosoh  argues  that  the  petitioners' 
assertion  that  the  home  market  EMD 
type  is  used  as  an  additive  to  the 
cathode  material  and  that  the  U.S.  EMD 
type  is  used  unadulterated  as  the 
cathode  material  is  inaccurate  and  also 
irrelevant.  Tosoh  asserts  that,  in  its 
questionnaire,  the  Department  describes 
the  product  covered  simply  as  an 
intermediate  product  used  in  the 
production  of  dr>'-cell  batteries. 
According  to  Tosoh.  this  is  how 
customers  use  the  EMD  it  sells  both  in 
the  United  States  and  in  the  home 
market.  In  addition,  Tosoh  asserts  that, 
on  April  6.  1999.  it  submitted  a  letter 
from  its  home  market  customer 
confirming  that  it  used  the  home  market 
EMD  type  as  100  percent  of  the  cathode 
material  in  several  types  of  batteries  it 
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produces.  According  to  Tosoh.  even  if 
EMD  sold  in  the  home  market  were 
never  used  as  100  percent  of  the  cathode 
material,  that  would  still  not  suffice  to 
demonstrate  that  the  two  EMD  grades 
are  not  "like"  in  the  "purposes  for 
which  used."  Citing  Kovo  Seiko  v. 
rnited  States.  66  F..'?d  1204.  1210  (Fed. 
Cir.  1995).  Tosoh  asserts  that  the  court 
held  unequivocally  that  "it  is  ncit 
necessary  to  ensure  that  home  market 
models  are  technically  substitutable, 
purchased  by  the  same  type  of 
customers,  or  applied  to  the  same  end 
use  as  the  U.S.  model."  In  this  case, 
according  to  Tosoh,  its  home  market 
customer  uses  Tosoh's  EMD  in  the 
cathode  mixture  of  dry-cell  batteries, 
either  as  100  percent  of  the  cathode  or 
as  a  component  of  the  cathode  mixture. 
Tosoh  asserts  that  the  EMD  performs 
essentially  the  same  function  in  both 
tvpes  of  batteries.  In  closing,  Tosoh 
contends  that  the  petitioners  have 
offered  nothing  to  undermine  the 
Department's  decision  in  the 
preliminary  results  that  the  two  types  of 
EMD  have  like  uses. 

Department's  Position:  As  we  stated 
in  our  April  29  Memorandum.  Tosoh's 
customers  use  both  types  of  EMD  grades 
as  a  cathode  material,  which  provides 
the  electric  charge  needed  for  a  battery 
to  perform.  The  petitioners  have  not 
brought  forth  any  substantial  evidence 
to  contradict  this  fact.  Whether  Tosoh's 
home  market  customer  uses  its  EMD  in 
the  cathode  mixture  of  dry-cell  batteries 
as  100  percent  of  the  cathode  or  as  a 
component  of  the  cathode  mixture  is 
irrelevant.  The  fact  still  remains  that  the 
EMD  produced  by  Tosoh  for  sale  in  the 
home  market  is  an  intermediate  product 
used  in  the  production  of  dry-cell 
batteries.  Specifically,  both  products  are 
used  as  a  cathode  material  in  dry-cell 
batteries.  See  United  States 
International  Trade  Commission's 
Determination  of  Electrolytic 
Manganese  Dioxide  from  Greece  and 
Japan.  USITC  Pub.  2177  (April  1989)  at 
page  3. 

In  addition,  there  is  no  evidence  on 
the  record,  nor  do  the  petitioners  cite  to 
anv  evidence,  that  suggests  that  EMD  as 
a  cathode  material  can  only  have  one 
particular  use  in  battery  applications. 
Therefore,  our  rationale  in  this  regard 
conforms  with  the  express  language  of 
section  771(16)(B)(ii)  of  the  Act.  and  we 
find  that,  based  on  the  reasons  set  forth 
above,  the  home  market  product  meets 
the  foreign-like-product  criterion  at 
section  771(16)(B)(ii)  of  the  Act. 

Comment  3:  Foreign  Like  Product — 
Commercial  Value  Criterion 

The  petitioners  argue  that  the  home 
market  product  is  not  a  foreign  like 


product  under  section  771(16)(B)  of  the 
Act  because  it  is  not  "approximately 
equal  in  commercial  value  to"  the 
exported  product  The  petitioners  argue 
first  that  the  Department  should  find 
that  the  home  market  product  is  not 
approximately  equal  in  commercial 
value  to  the  exported  product  as  facts 
available  because  Tosoh  did  not 
respond  fully  to  the  Department's 
request  for  information  regarding  its 
sales  of  all  alkaline-grade  and  all  zinc- 
chloride-grade  PZMD  in  the  three  largest 
markets  in  which  it  sold  both  grades  of 
EMD.  Accordmg  to  the  petitioners, 
Tosoh  interpreted  the  Department's 
request  too  narrowly  in  its  May  5,  1999, 
submission  by  not  including  the  three 
largest  third-country  markets  to  which  it 
sold  both  any  type  of  zinc-chloride- 
grade  EMD  and  any  type  of  alkaline- 
grade  EMD  The  petitioners  contend  that 
Tosoh  reported  only  one  third-country 
market  in  which  it  sold  one  particular 
type  of  alkaline-grade  EMD  and  one 
particular  type  of  zinc-chloride-grade 
EMD  .According  to  the  petitioners, 
Tosoh  manufactures  several  types  of 
both  zinc-chloride-grade  EMD  and 
alkaline-grade  EMD.  The  petitioners 
assert  that,  in  view  of  the  limited 
number  of  battery  producers,  the 
chances  of  there  being  markets  in  which 
Tosoh  sold  any  one  of  its  alkaline-grade 
EMD  and  any  one  of  its  zinc-rhloride- 
grade  EMD  are  much  higher  than  the 
chances  of  there  being  markets  in  which 
Tosoh  sold  any  two  specific 
designations  {;.e.,  EMD  sub-grades)  of  its 
EMD.  Therefore,  according  to  the 
petitioners,  because  Tosoh  did  not 
respond  adequately  to  the  Department's 
request,  the  Department  should  use  as 
facts  available  the  petitioners' 
information,  which,  the  petitioners 
claim,  demonstrates  that  zinc-chloride- 
grade  EMD  is  not  approximately  equal 
to  alkaline-grade  EMD  in  commercial 
value. 

Second,  the  petitioners  contend  that, 
even  if  the  Department  accepts  Tosoh's 
May  5,  1999,  response,  the  record 
demonstrates  that  the  two  products  in 
question  are  not    approximately  equal 
in  commercial  value."  According  to  the 
petitioners,  the  record  demonstrates  that 
the  particular  type  of  zinc-chloride- 
grade  EMD  Tosoh  sold  to  its  third- 
country  customer  is  not  sold  for  use  as 
the  cathode  in  dry-cell  batteries.  The 
petitioners  contend  that  this  is 
significant  to  the  Department's 
assessment  of  the  evidence  of  the  third- 
country  sales  information  Tosoh 
provided. 

Tosoh  argues  that  it  has  supplied  the 
Department  with  conclusive  evidence 
that  the  two  tvpes  of  EMD  at  issue  here, 
when  sold  in  a  third-countrj'  market,  are 


equal  in  commercial  value.  Tosoh 
argues  that  the  petitioners'  complaint 
regarding  its  submission  of  third- 
country  price  information  is  unfounded. 
According  to  Tosoh,  the  Department 
addressed  the  petitioners'  assertions 
fully  and  correctly  in  its  July  27,  1999, 
Memorandum,  in  which  the  Department 
reaffirmed  its  preliminary  decision  that 
the  two  types  of  EMD  at  issue  here  "are 
conomercially  comparable"  and  stated 
that  the  information  Tosoh  submitted  on 
May  5,  1999,  supports  the  Department's 
preliminary  results. 

In  addition,  Tosoh  contends  that  the 
petitioners  have  attempted  to  read  the 
Department's  third-country  sales 
information  request  more  broadly  than 
it  was  written,  asserting  that  the 
Department's  request  should  be  read  to 
ask  for  sales  data  for  countries  in  which 
any  combination  of  Tosoh's  grades  of 
EMD  are  sold.  According  to  Tosoh,  such 
a  reading  flatly  contradicts  the 
Department's  and  the  petitioners'  own 
stated  intention  in  requesting  third- 
country  sales  information,  which  was  to 
determine  the  price  comparability  of  the 
type  of  EMD  sold  to  the  United  States 
vis-a-vis  the  home  market,  which  the 
petitioners  were  questioning  with 
respect  to  the  sales  in  Greece  and  the 
United  States  during  the  review  period. 
Tosoh  asserts  that  the  Department 
requested  information  regarding  "both 
types  of  grades  ".  which  refers  to  the 
types  of  EMD  grades  sold  in  the  U.S. 
and  home  markets  during  the  review 
period.  Morever,  Tosoh  contends  that 
no  other  types  of  EMD  are  really 
relevant  from  the  standpoint  of  testing 
whether  the  types  of  EMD  sold  in 
Greece  and  to  the  United  States  during 
the  review  period  are  "approximately 
equal  in  conunercial  value." 

Tosoh  asserts  further  that,  because  it 
has  provided  complete  and  accurate 
information  in  response  to  the 
Department's  requests  regarding  the  sole 
market  in  which  both  types  of  EMD 
grades  were  sold  during  the  review 
period,  there  is  no  basis  for  the 
application  of  facts  available  in  this 
c  .     Furthermore,  Tosoh  contends  that, 
because  it  has  cooperated  fully  with  the 
Department's  information  requests, 
there  is  also  no  basis  for  the  application 
of  an  adverse  inference  in  this  case. 

Department's  Position:  We  continue 
to  find,  as  we  stated  in  our  July  27, 
1999.  Memorandum  (see  Memorandum 
to  Richard  W.  Moreland,  available  in 
our  Central  Records  Unit,  Room  B-099 
(Julv  27  Memorandum)),  that  the  two 
EMD  grades  (i.e.,  alkaline  and  zinc- 
chloride)  are  "approximately  equal  in 
commercial  value"  as  set  forth  in 
section  771(16)(B)(iii)  of  the  Act.  We 
find  that  Tosoh  responded  appropriately 
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to  our  April  28.  1999.  request 
concerning  whether  the  two  products 
{i.e..  alkaline-^rade  and  zinc-chloride- 
grade  EMD)  are  commerciallv 
comparable  Per  our  request,  Tosoh 
provided  us  with  information 
concerning  the  quantity  and  value  of 
two  specific  EMD  grade  types  sold  in 
one  third-countr\-  market.  The  two 
specific  EMD  grade  types  are  identical 
to  the  EMD  grade  types  sold  in  the  U.S. 
and  home  markets  during  the  review 
period  Therefore,  since  the  two  EMD 
grades  types  reported  by  Tosoh  are 
relevant  for  our  purpose  in  considering 
whether  the  two  products  in  question 
are  commercially  comparable,  we  did 
not  request  additional  information.  See 
July  27  Memorandum.  Moreover,  given 
the  fact  that,  in  this  review,  we  were 
addressing  the  issue  of  whether  these 
two  specific  EMD  grades  were 
commercially  comparable,  we  find  that 
Tosoh's  response  to  our  request  was 
reasonable.  Thus,  we  find  that  Tosoh 
complied  fullv  with  our  request  for 
third-countr>'  information  In  addition, 
since  Tosoh  complied  with  our  request, 
we  find  no  reason  to  applv  facts 
available  in  this  regard. 

Moreover,  we  are  not  persuaded  by 
the  petitioners'  assertion  and  evidence 
that  Tosoh's  zinc-chionde-grade  EMD 
sales  to  its  third-country  customer  were 
not  used  as  a  cathode  mixture  in  the 
production  of  dry-cell  batteries.  As  we 
stated  in  our  |uly  27  Memorandum, 
Tosoh  provided  an  affidavit  from  its 
Director  of  Sales  in  which  he  states  that, 
during  the  review  period.  Tosoh's  third- 
countrv'  customer  purchased  EMD  from 
Tosoh  for  use  as  a  cathode  mixture  in 
the  manufacture  of  primarv  [i.e..  non- 
rechargeable)  dry-cell  batteries. 

In  addition,  the  information  Tosoh 
submitted  on  May  5.  1999.  in  response 
to  our  questions  indicates  that  the  prices 
of  the  two  products  are  comparable  and 
therefore  are  approximately  equal  in 
commercial  value.  See  lulv  27 
Memorandum.  For  these  reasons,  we 
find  that  the  home  market  product 
meets  the  foreign-like-product  criterion 
at  section  771(l6){B)(iii)  of  the  Act. 

Comment  4  Home  Market  Viability/ 
Particular  Market  Situation 

The  petitioners  argue  that  the  five- 
percent  viability  test  should  not  be 
regarded  as  conclusive  of  home  market 
viability  in  this  case  because  of  the  very 
small  volume  of  U.S.  sales  in  the  review 
period.  The  petitioners  assert  that,  in 
reflexively  applying  the  five-percent  test 
without  further  analysis  in  these 
circumstances,  the  Department  ignored 
its  own  regulations  and  the  Statement  of 
Administrative  Action  (SAA).  H.  Doc. 
10,V316.  vol,  1.  103d  Cong.,  2d  sess.. 


822  (1994),  both  of  which  state  that  the 
five-percent  test  is  not  conclusive  in 
every  case.  According  to  the  petitioners, 
the  SAA  states  that  use  of  the  five- 
percent  viability  test  is  particularly 
inappropriate  where  there  are  'thin" 
home  market  sales.  The  petitioners 
argue  that,  for  the  final  results,  the 
Department  must  address  the  following 
considerations:  the  Department  cannot 
apply  the  difference-in-merchandise  test 
as  contemplated  by  the  statute  to  adjust 
for  differences  in  the  physical 
characteristics  of  the  product  sold  in 
Greece;  the  home  market  sales  involve 
sales  of  EMD  for  an  unusual  use; 
Tosoh's  home  market  is  so  small  that 
sales  in  the  market  can  have  no  material 
effect  on  the  company's  profitability  and 
therefore  are  incidental  to  Tosoh.  These 
facts,  according  to  the  petitioners, 
coupled  with  the  export  orientation  of 
Tosoh,  provide  another  basis  for  finding 
a  particular  market  situation  and  relying 
on  third-country  sales  in  the 
determination  of  normal  value. 

Citing  the  Department's  decision  to 
use  third-country'  sales  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Salmon  From  Chile. 
63  FR  31418  (June  9,  1998)  [Salmon 
from  Chile),  the  petitioners  contend 
that,  like  the  Chilean  salmon  producers, 
Tosoh  was  established  to  make  export 
sales  and,  as  the  Department  found  of 
the  Chilean  salmon  industry.  Tosoh's 
growth  has  been  almost  entirely  export 
driven.  According  to  the  petitioners,  the 
Department  did  not  address  this 
consideration  in  its  April  29 
Memorandum.  Furthermore,  the 
petitioners  contend  that  the  record 
demonstrates  that  the  home  market  sales 
are  in  fact  not  representative  and  not  an 
appropriate  basis  for  determining 
normal  value  because  they  consist  of  a 
very  small  percentage  of  tosoh's 
reported  production  volume  and  sales 
volume.  According  to  the  petitioners, 
this  sales  base  is  too  small  to  constitute 
a  viable  home  market. 

Finally,  according  to  the  petitioners, 
the  SAA  notes  that  the  change  in  the 
viability  test  from  a  comparison 
between  home  market  sales  volume  and 
third-country  sales  volume  to  a 
comparison  between  home  market  sales 
volume  and  the  U.S.  sales  volume  was 
made  to  prevent  the  use  of  "thin  "  home 
markets  as  the  basis  for  identif\'ing 
dumping.  According  to  the  petitioners, 
such  a  "thin"  home  market  clearly 
exists  in  this  case  and  it  should  not  be 
used  as  the  basis  for  determining  normal 
value.  Therefore,  the  petitioners  request 
that  the  Department  find  that  Tosoh's 
home  market  sales  in  the  review  period 
are  not  viable,  in  spite  of  meeting  the 
five-percent  test. 


Tosoh  asserts  that  the  petitioners' 
argument  that  the  Department  should 
depart  from  its  statutory  test  and  instead 
judge  the  viability  of  the  home  market 
based  on  the  size  of  the  Greek  market 
relative  to  sales  to  third  countries  is 
incorrect  under  current  law.  Tosoh 
argues  that  the  petitioners'  citation  of 
the  SAA  at  821  is  misplaced.  According 
to  Tosoh,  contrary  to  the  petitioners' 
assertion,  the  SAA  makes  clear  that  it  is 
precisely  the  new  law's  requirement  of 
using  U.S.  sales  as  the  viability 
benchmark  that  will  prevent  the  use  of 
"thin"  home  markets  as  the  basis  for 
identifying  dumping.  Moreover.  Tosoh 
contends  that  the  "thinness"  discussed 
in  the  SAA  refers  to  a  situation  where 
a  high  volume  or  value  of  home  market 
sales  compared  to  third-country  sales 
would,  under  the  old  law.  lead  to  a 
finding  of  viability  even  though  home 
market  sales  were  very  small  relative  to 
U.S.  sales  and  thus  could  interfere  with 
a  reasonable  comparison  of  U.S.  prices 
to  home  market  prices.  Thus,  according 
to  Tosoh,  the  SAA  makes  clear  that  the 
shift  to  U.S.  sales  as  the  viability 
benchmark  solves  the  "thinness" 
problem  the  petitioners  suggest  in  this 
case. 

According  to  Tosoh,  contrary  to  the 
petitioners'  assertions,  no  such  unusual 
situation  is  present  in  this  case.  In 
addition.  Tosoh  argues  that  the  vast 
number  of  cases  in  which  a  single  U.S. 
sale  forms  the  basis  for  an 
administrative  review  indicates  that 
there  is  nothing  unusual  about  the  size 
of  the  U.S.  sale  here  that  would  justify 
a  departure  from  the  normal  statutory 
test.  Tosoh  contends  that  the  petitioners 
have  not  cited  a  single  case  in  which  the 
Department  determined  that  a  small 
volume  of  U.S.  sales  warranted  rejection 
of  an  otherwise  viable  home  market. 

In  addition,  Tosoh  argues  that  there  is 
nothing  unusual  or  extraordinary  about 
the  Greek  market  that  does  not  permit 
a  proper  price  comparison.  Tosoh 
asserts  that  the  petitioners  have  not 
provided  any  evidence  that  a  particular 
market  situation  exists  in  this  case  to 
warrant  rejecting  its  viable  home 
market.  Tosoh  argues  further  that  the 
petitioners  raise  no  concerns  regarding 
the  difference-in-merchandise 
adjustment,  the  home  market  uses  of 
EMD.  or  the  size  and  nature  of  home 
market  sales  that  establish  a  particular 
market  situation  in  this  case.  For  these 
reasons,  Tosoh  requests  that  the 
Department  disregard  the  petitioners' 
request  that  the  five-percent  home 
market  viability  test  be  abandoned  in 
this  administrative  review. 

Department's  Position:  We  continue 
to  find,  as  we  stated  in  our  preliminary 
results,  that  there  is  no  particular 
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market  situation  within  the  moaning  of 
section  773(a)n)(C)(iii)  of  the  Act  which 
would  prevent  a  proper  price 
comparison  nor  is  there  any  situation 
which  warrants  a  departure  from  the 
normal  statutory  five-percent  viability 
test.  The  petitioners  have  conflated  two 
separate  issues:  (1)  Whether  the  normal 
five-percent  threshold  is  the  proper  test 
in  this  case,  and  (2)  whether  there  is  a 
particular  market  situation  that  justifies 
rejecting  the  home  market  even  though 
it  meets  the  five-percent  threshold. 
Under  section  773(a)(l)(C)(ii)  of  the  Act, 
the  five-percent  benchmark  shall  be 
applied  in  "normal"  situations.  As 
noted  in  the  SAA,  "(i)n  unusual 
situations,  however,  home  market  sales 
con.stituting  less  than  five-percent  of 
sales  to  the  United  States  could  be 
considered  viable  and  home  market 
sales  constituting  more  than  five- 
percent  of  sales  to  the  United  States 
could  be  considered  not  viable."  SAA  at 
821,  While  we  agree  with  the 
petitioners'  assertion  that  our  five- 
percent  viability  test  is  not  conclusive 
in  every  case,  we  find  that  in  this  case 
there  is  no  unusual  situation  which 
makes  application  of  our  normal 
statutorv  five-percent  viability  test 
inappropriate.  See  SAA  at  821,  Nor  have 
we  found  any  evidence  of  a  particular 
market  situation  that  would  prevent  a 
proper  comparison  with  export  price  or 
constructed  export  price.  See  section 
773(a)(l)(C){iii)  of  the  Act,  As  we  stated 
in  our  April  29  Memorandum,  pursuant 
to  section  773(a)  of  the  Act.  we  will  use 
sales  in  the  home  market  as  the  basis  for 
calculating  normal  value  unless  one  of 
the  conditions  in  section  773(a)(l)(C]  of 
the  Act  applies,  in  which  case  we  may 
use  third-countr\'  sales  as  a  basis  for 
normal  value.  We  have  not  found  that 
any  one  of  the  conditions  stipulated  in 
section  773(a)(1)(C)  of  the  Act  applies  in 
this  case. 

In  addition,  we  are  not  persuaded  by 
the  petitioners'  argument  that  Tosoh's 
home  market  consists  of  a  very  small 
percentage  of  the  total  volume  and  value 
of  Tosoh's  sales.  The  petitioners' 
argument  relies  on  the  old  statutorv* 
viability  test,  comparing  home  market  to 
third-countr\-  sales,  despite  the  fact  that 
Congress  eliminated  this  language  from 
the  new  statute.  Under  the  new  statute, 
for  viability  purposes,  the  relevant 
comparison  is  between  home  market 
and  U.S,  sales.  Because  Congress 
removed  the  old  test,  it  would  make  no 
sense  to  allow  the  petitioners  to  revive 
it  merely  by  using  the  language  of 
■particular  market  situation,"  Such  a 
reading  would  be  inconsistent  with  the 
express  language  of  the  SA.\  and  the 


statute.  See  SAA  at  821  and  section 
773(a)(1)(C)  of  the  Act. 

Furthermore,  as  we  stated  in  our  April 
29  Memorandum,  unlike  our  findings  in 
Salmon  from  Chile,  the  record  in  this 
case  does  not  demonstrate  that  the  EMD 
which  Tosoh  sold  in  its  home  market 
has  severe  defects  or  is  of  poor  quality. 
In  addition,  in  Salmon  from  Chile,  the 
Department  found  that  the  home  market 
producers  sold  the  salmon  directly  from 
the  factor}'  on  an  "as  available"  basis;  in 
other  words,  there  was  not  a  regular 
market  for  the  "off-quality"  salmon  in 
Chile.  See  Salmon  From  Chile.  63  FR 
31418  Qune  9,  1998).  That  situation 
simplv  does  not  exist  in  this  case,  where 
both  zinc-chloride-grade  and  alkaline- 
grade  EMD  are  sold  through  similar 
channels  of  distribution  and  are  used 
exclusively  in  dry-cell  batteries. 
Moreover,  Tosoh  guarantees  the  quality 
of  its  products,  regardless  of  EMD  grade, 
and  EMD  grades  meet  the  general 
specifications  customers  require. 
Therefore,  we  continue  to  find  no 
evidence  to  suggest  that  the  home 
market  sales  are  incidental  to  Tosoh. 

Regarding  the  petitioners'  assertion 
that  we  are  unable  to  rely  on  our 
difference-in-merchandise  adjustment 
because  of  differences  between  the 
products,  see  our  response  to  comment 
1,  With  respect  to  the  petitioners' 
assertion  that  the  home  market  product 
has  an  unusual  use,  see  our  response  to 
comment  2. 

In  conclusion,  based  on  the  reasons 
set  forth  above,  we  find  that  the  market 
for  EMD  in  Greece  is  viable  within  the 
meaning  of  section  773(a)(l)(C)(ii)  of  the 
Act.  In  addition,  we  find  that  there  is  no 
particular  market  situation  withm  the 
meaning  of  section  773(a)(l)(C)(iii)  of 
the  Act  which  warrants  a  departure 
from  our  normal  statutory  five-percent 
viability  test. 

Comment  6:  U.S.  Price 

The  petitioners  assert  that  Tosoh  has 
not  provided  the  amount  of  a  post-sale 
rebate  contemplated  by  the  sales 
contract  with  the  unaffiliated  U.S. 
purchaser.  According  to  the  petitioners, 
the  amount  the  Department  deducted  as 
a  price  adjustment  in  its  preliminan," 
calculation  is  not  an  amount  provided 
bv  Tosoh  and  it  assumes  that  no  change 
in  the  dumping  margin  will  be  made  in 
the  final  results  or  as  a  result  of  any 
court's  review  of  the  final  results. 
Moreover,  the  petitioners  argue  that  the 
Department  cannot  base  its 
determination  on  such  an  assumption, 
which  pre-judges  the  results  of  the 
Department's  proceedings  and  the 
court's  review.  According  to  the 
petitioners,  Tosoh's  pricing  provision  is 
designed  to  allow  a  subsequent  price 


change  that  would  not  be  considered  in 
the  calculation  of  the  dumping  margin 
and  therefore  is  designed  to  subvert  the 
aniidumping  law.  The  petitioners 
contend  that  the  Department  must  find 
that  the  U.S.'price  in  the  review  period 
is  indeterminate  and  that  it  therefore 
must  use  facts  available  to  determine 
the  dumping  margin.  The  petitioners 
suggest  that  the  Department  use  the 
margin  it  established  in  the  underlying 
antidumping  investigation  as  facts 
available  for  this  review. 

Tosoh  argues  that  the  petitioners' 
assertion  that  the  U.S.  sales  price  is 
"indeterminate  "  and  that  the 
Department  should  therefore  use  facts 
available  to  determine  the  dumping 
margin  is  erroneous.  Tosoh  contends 
that  it  has  submitted  all  the  information 
necessary  for  the  Department  to 
calculate  the  U.S.  sales  price.  Tosoh 
argues  further  that  the  petitioners  have 
distorted  the  clear  meaning  of  the 
express  terms  of  the  U.S.  sale  in  this 
case.  According  to  Tosoh,  under  those 
terms,  the  U.S.  customer  retains  the 
right  to  a  refund  of  the  antidumping 
duty  deposit  up  to  the  amount  by  which 
the  net  U.S.  price  is  determined  in  this 
review  to  exceed  normal  value  but  in  no 
event  in  an  amount  greater  than  the 
deposit  itself.  According  to  Tosoh,  the 
contract  provision  ensures  that,  after 
any  refund  is  paid,  the  transaction  will 
be  completed  at  a  non-dumped  price 

Tosoh  asserts  that,  in  reaching  the 
preliminary  results,  the  Department 
simply  reduced  the  U.S.  sales  price  by 
the  maximum  possible  antidumping 
duty  deposit  refund  amount,  treating  the 
reduction  as  a  price  adjustment.  Thus, 
according  to  Tosoh,  the  U.S.  sales  price 
is  final  and  determinate  and  there  is  no 
basis  for  resorting  to  facts  available  as 
the  petitioners  suggest. 

Department's  Position:  Using  the 
information  Tosoh  submitted  on  July  7, 
1998,  and  on  September  14.  1998,  we 
established  Tosoh's  U.S.  price  to  the 
unaffiliated  U.S.  purchaser.  In  addition, 
since  we  also  identified  the  maximum 
antidumping  duty  amount  Tosoh  agreed 
to  refund  the  U.S.  purchaser,  we 
reduced  Tosoh's  U.S.  price  by  this 
amount  in  our  calculations  to  arrive  at 
a  U.S.  price  net  of  any  adjustments. 
Since  we  deducted  ttie  maximum 
possible  refundable  antidumping  duty 
amoimt  stipulated  in  the  contract  from 
the  U.S.  gross  unit  price,  our  calculation 
reflects  the  most  conservative  approach 
in  deriving  U.S.  price.  Therefore,  we 
find  that  the  U.S.  price  is  not  an 
"indeterminate"  price  as  the  petitioners 
contend. 

In  addition,  since  Tosoh  has  reported 
all  the  necessary  information  needed  to 
calculate  U.S.  price  accurately  and 
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cooperated  fully  with  our  requests  for 
information,  wp  find  no  reason  to  apply 

facts  available  in  tfiis  regard. 

Comment  8:  Sample  U.S.  Transaction 

The  petitioners  claim  that«Tosoh  did 
not  provide  the  Department  with 
information  regarding  the  consideration 
paid  with  respect  to  a  LIS.  sample 
transaction.  According  to  the 
petitioners,  the  record  demonstrates  that 
the  purchaser  made  payments  to  Tosoh 
or  its  related  trading  company  in 
connection  with  a  sample  transaction. 
The  petitioners  assert  that,  because 
Tosoh  did  not  provide  information 
regarding  the  payments  made  in 
connection  with  this  transaction,  the 
Department  should  use  the  margin 
found  in  the  original-investigation  as 
facts  available  to  establish  the  dumping 
margin  on  this  shipment. 

Tosoh  argues  that,  to  the  best  of  its 
knowledge,  the  merchandise  involved 
in  the  sample  shipment  was  destroyed 
in  its  entirety  during  testing  by  the 
customer  and,  as  reported  in  Tosoh's 
July  7.  1998,  questionnaire  response,  the 
gross  unit  price  for  this  transaction  was 
zero.  Citing  \'SK.  Ltd  v.  United  States. 
115  F  .3d  965  (Fed.  Cir.  1997).  Tosoh 
argues  that  such  a  transaction  is 
considered  a  sample  sale  under  existing 
law  and  therefore  is  not  included  in  the 
calculation  of  U.S  price.  Tosoh  argues 
hirther  that  it  has  provided  the 
Department  with  full,  accurate,  and 
certified  information  regarding  these 
transactions,  including  a  description  of 
the  transaction  process  and 
documentation  of  the  terms  of  the 
transaction.  Therefore,  according  to 
Tosoh.  there  is  no  basis  for  the 
Department  to  apply  facts  available  or 
make  any  adverse  inference  in  its  final 
results  of  review  with  regard  to  this 
transaction. 

Departmpnt's  Position  Based  on  the 
Information  Tosoh  provided  in  its 
responses,  we  have  determined  that  no 
consideration  was  provided  for  Tosoh's 
reported  U.S.  zero-priced  transaction. 
,\lthough  the  cu.stomer  was  required  to 
pay  the  cost  of  certain  services  related 
to  the  sample  transaction  in  question 
(the  nature  of  these  ser\'ices  is 
proprietary  information),  this  does  not 
constitute  consideration  with  respect  to 
the  subject  merchandise  itself.  In 
addition,  the  small  quantity  involved 
and  the  fact  that  Tosoh's  sample 
transaction  was  used  for  testing 
purposes  and  destroyed  in  the  process 
supports  Tosoh's  claim  that  this  was  a 
sample  transaction  Therefore,  because 
Tosoh  responded  fullv  to  our 
supplemental  questions  regarding  a 
zero-priced  sample  transaction  and  we 
find  no  reason  to  apply  facts  available 


to  this  shipment,  we  did  not  calculate 
a  margin  on  the  U.S.  sale  which  Tosoh 
designated  as  a  zero-priced  sample. 

Comment  9:  Credit  Expense 

The  petitioners  argue  that  Tosoh  did 
not  provide  a  credit  expense  calculation 
using  the  number  of  days  between  date 
of  shipment  to  the  customer  and  date  of 
payment  as  directed  by  the  Department 
in  its  questionnaire.  According  to  the 
petitioners,  the  calculation  Tosoh 
provided  takes  into  account  only  the 
number  of  days  from  the  date  of  entrv 
into  the  United  States  to  the  date  of 
payment.  Therefore,  according  to  the 
petitioners,  the  Department  should 
recalculate  the  reported  credit  expense, 
adding  to  the  reported  credit  days  the 
number  of  days  from  shipment  from 
Greece  to  date  of  entry. 

Tosoh  argues  that  the  petitioners' 
proposed  methodology  for  calculating 
credit  expenses  should  be  rejected 
because  it  would  count  certain  imputed 
expenses  that  are  not  associated  with 
commercial  activity  in  the  United  States 
[i.e.,  the  expense  associated  with  the 
time  between  date  of  shipment  from 
Greece  and  the  date  of  entry'  into  the 
United  States)  and,  therefore,  result  in 
an  improper  calculation. 

Department's  Position:  In  this  case, 
the  record  indicates  that  the  invoice 
date  postdates  the  date  of  shipment  of 
the  merchandise  from  Greece  to  the 
unaffiliated  U.S.  customer.  Consistent 
with  oiiT  decision  in  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea;  Final 
Results  of  Antidumping  Dutv 
Administrative  Reviews,  64  FR  12927. 
12935,  March  16,  1999  [Steel  from 
Korea),  we  have  used  the  date  of 
shipment  as  the  date  of  sale. 
Furthermore,  we  have  calculated  credit 
expense  based  on  the  time  between  date 
of  shipment  and  payment  by  the 
unaffiliated  U.S.  customer  [see  Steel 
from  Korea). 

Comment  10:  Inventory  Carrying  Costs 

The  petitioners  argue  that,  in  its 
preliminary  results,  the  Department 
accounted  for  Tosoh's  inventory 
carrying  costs  in  calculating  normal 
value  but  disregarded  those  same  costs 
in  calculating  CEP.  According  to  the 
petitioners,  the  result  of  this  disparate 
treatment  is  an  unbalanced  comparison 
and  they  request  that  the  Department 
treat  inventory  carrying  costs  the  same 
in  both  markets  for  the  final  results  of 
this  review. 

Tosoh  responds  that  the  petitioners' 
assertion  that  the  Department  should 
deduct  from  the  U.S.  price  the  inventory 
carrying  costs  incurred  in  Greece  is 
incorrect  as  a  matter  of  law  since  the 


regulations  state  that  only  those 
expenses  associated  with  commercial 
activities  occurring  in  the  United  States 
are  deducted  from  the  U.S.  price.  Tosoh 
argues  that  the  expenses  to  which  the 
petitioners  refer  [i.e..  inventory  carrying 
costs  incurred  in  Greece)  were  not 
associated  with  economic  activities 
occurring  in  the  United  States  and  thus 
the  Department  determined  properly  not 
to  deduct  such  expenses  from  the  U.S. 
price.  Tosoh  argues  further  that  all 
indirect  selling  expenses  associated 
with  home  market  sales,  including 
inventory-  carrv'ing  costs,  were  deducted 
from  normal  value  correctly  as  part  of 
the  CEP  offset. 

Department's  Position:  As  we  stated 
in  our  response  to  comment  9.  section 
351.402(b)  of  the  regulations  directs  us 
to  make  adjustments  to  CEP  for 
expenses  associated  with  commercial 
activities  in  the  United  States  that  relate 
to  the  sale  to  an  unaffiliated  purchaser, 
no  matter  where  or  when  paid.  It  also 
states  that  we  will  not  make  an 
adjustment  for  any  expense  that  is 
related  solely  to  the  sale  to  an  affiliated 
importer  in  the  United  States.  Therefore, 
since  this  expense  [i.e..  inventory 
carrying  costs  incurred  in  Greece)  was 
not  associated  with  commercial 
activities  in  the  United  States,  we  did 
not  deduct  it  from  U.S.  price. 

Comment  1 1 :  Level  of  Trade 

The  petitioners  argue  that  no  level-of- 
frade  adjustment  is  appropriate  in  this 
case  because  the  CEP  deductions  do  not 
remove  all  the  selling  functions  related 
to  the  sale  in  the  U.S.  market.  The 
petitioners  assert  that,  because  Tosoh 
did  not  report  selling  functions 
provided  by  its  parent  company  in 
Japan,  the  Department  cannot  make  a 
level-of-trade  adjustment  in  this  case. 

Tosoh  argues  that  it  reported  all 
appropriate  selling  expenses.  According 
to  Tosoh.  its  parent  company  in  Japan 
did  not  incur  any  direct  selling 
expenses  associated  with  Tosoh's  sale  of 
EMD  in  the  United  States  during  the 
review  period. 

Tosoh  argues  further  that  any 
involvement  by  its  parent  company  in 
lapan  in  price  discussions  would  be 
reported  as  indirect  selling  expenses, 
which  the  Department  would  disregard 
in  the  margin  calculation.  For  these 
reasons,  according  to  Tosoh, the 
Department  should  disregard  the 
petitioners'  assertions  regarding  level  of 
trade. 

Department's  Position:  We  find  no 
indication  that  Tosoh  did  not  report  all 
the  selling  expenses  it  incurred  during 
the  review  period  properly.  Any  selling 
functions  which  Tosoh's  parent 
company  in  Japan  may  have  provided 


Federal  Register /Vol,  64.  No.  220 /Tuesday,  November  16.  1999 /Notices 


62175 


were  reported  as  indirect  soiling 
expenses  incurred  in  the  c;nuntr\'  of 
manutacture  and  not  related  to 
commercial  activities  for  sales  made  in 
the  United  States.  In  addition,  we  did 
not  make  a  level-of-trade  adjustment  in 
our  calculations  as  the  petitioners 
contend.  As  we  stated  in  our  analysis 
memorandum  for  the  preliminary 
results,  since  Tosoh's  CEP  sales 
constitute  a  different  level  of  trade  from 
its  home  market  level  of  trade,  we  could 
not  match  Tosoh's  CEP  sales  to  the  same 
level  of  trade  in  the  home  market  nor 
could  we  determine  a  level-of-trade 
adjustment  based  on  Tosoh's  home 
market  sales  of  merchandise  under 
review.  Furthermore,  since  we  have  no 
other  information  that  provides  an 
appropriate  basis  for  determining  a 
level-of-trade  adjustment,  we  made  a 
CEP  offset  adjustment  to  normal  value. 
The  CEP  offset  was  the  sum  of  indirect 
selling  expenses  incurred  on  the  home 
market  sales  up  to  the  amount  of 
indirect  selling  expenses  deducted  from 
the  U.S.  sale  under  section  772(a)(1)(D) 
of  the  Act.  See  Analysis  Memorandum 
dated  April  29.  1999. 

Comment  12:  Direct  Selling  Expenses 

The  petitioners  contend  that  Tosoh 
has  not  reported  all  the  direct  selling 
expenses  related  to  the  U.S.  sale. 
According  to  the  petitioners,  the 
Department  has  not  made  the  necessary 
inquiries  to  determine  all  the  direct 
selling  expenses  that  relate  to  the  sale 
concerned. 

Tosoh  argues  that  the  petitioners' 
speculation  that  it  has  not  reported  all 
selling  activities  is  without  merit.  Tosoh 
contends  that  it  has  reported  ail 
applicable  expenses  to  the  best  of  its 
abilitv.  Therefore,  according  to  Tosoh. 
no  further  inquiry  by  the  Department  is 
necessary. 

Department's  Position:  We  find  no 
indication  to  suggest  that  Tosoh  did  not 
report  all  the  direct  selling  expenses  it 
incurred  during  the  review  period 
properly.  In  addition,  the  petitioners 
have  not  provide^  anv  evidence  to 
suggest  other^vise.  Therefore,  we  have 
accepted  Tosoh's  reported  direct  selling 
expenses. 

Comment  13:  Indirect  Selling  Expenses 

The  petitioners  argue  that  the 

Department  should  make  deductions 
from  U.S.  price  for  expenses  incurred  bv 
Tosoh's  affiliated  parties  in  Japan  that 
are  not  deductible  as  direct  selling 
expenses. 

■Posoh  argues  that  the  petitioners' 
assertion  that  the  Department  should 
deduct  indirect  selling  expenses  from 
CEP  is  incorrect.  According  to  Tosoh. 
the  petitioners'  suggested  methodology 


would  require  the  deduction  of  indirect 
expenses  not  associated  with 
commercial  actnity  in  the  United  States 
and,  therefore,  is  impermissible  under 
the  Department's  practice. 

Department's  Position:  As  we  stated 
in  our  response  to  comment  9,  section 
351.402(b)  of  the  regulations  directs  us 
to  make  adjustments  for  expenses 
associated  with  commercial  activities  in 
the  United  States  that  relate  to  the  sale 
to  an  unaffiliated  purchaser,  no  matter 
where  or  when  paid.  It  also  states  that 
we  will  not  make  an  adjustment  for  any 
expense  that  is  related  solely  to  the  sale 
to  an  affiliated  importer  in  the  United 
States.  Therefore,  since  this  expense 
(i.e.,  indirect  selling  expenses  incurred 
by  affiliated  parties  in  Japan)  was  not 
associated  with  commercial  activities  in 
the  United  States,  we  did  not  deduct  it 
from  U.S.  price  under  section  772(a)(1) 
of  the  Act. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  a 
weighted-average  margin  of  0.00  percent 
for  "Tosoh  for  the  period  April  1,  1997, 
through  March  31.  1998.  The 
Department  will  issue  appraisement 
instnictions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  shall  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  EMD  from 
Greece,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rate  for  Tosoh  will  be  0.00 
percent;  (2)  for  previously  investigated 
or  reviewed  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this  or 
any  previous  reviews  or  the  original 
less-than-fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash-deposit  rate  will  be  the  rate 
e.stablished  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash-deposit 
rate  will  continue  to  be  36.72  percent, 
the  "all-others"  rate  established  in  the 
LTF\'  investigation  (54  FR  15243,  April 
17.  1989). 

The  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19CFR  351  402(fl  to  file  a 
certificate  regarding  the  reimbursement 


of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretaiy's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sandionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  November  8,  1999. 
Robert  S.  LaRussa, 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  99-29905  Filed  11-15-99;  8:45  am) 
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Antidiunping  Dut\'  Administrative 
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SUMMARY:  On  July  12.  1999.  the 
Department  of  Conunerce  (the 
Department)  published  the  preliminary' 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  pressure 
sensitive  plastic  tape  (PSPT)  from  Italy. 
This  review  covers  one  manufacturer/ 
exporter,  Autoadesivi  Magri  s.r.l.  The 
period  of  review  (POR)  is  October  1, 
1997  through  September  30.  1998.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  of 
review  but  received  no  comments. 
Therefore,  these  final  results  of  review 
have  not  changed  from  those  presented 
in  the  preliminary'  results  of  review,  in 
which  we  applied  total  adverse  facts 
available. 
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EFFECTIVE  DATE:  Nnvpmbpr  Ifi,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nova  J.  Daly  or  Thomas  Fiittner.  AC/ 
(;VD  Enforrement,  Group  II.  Office  Four, 
Import  Administration.  International 
Trade  .Administration.  U.S.  Department 
of  Commercf,  14th  Strf?et  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0989. 
and  482-3814.  respertivelv. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

I'nless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January'  1.  1995,  the 
effective  date  of  the  amendments  made 
to  the  .•\ct  bv  the  Uruguay  Round 
.Agreements  Act  (UR.-\A).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (1998). 

Scope  of  the  Review 

Imports  co\ered  by  the  review  are 
shipments  of  PSPT  measuring  1  Va 
inches  in  width  and  not  exceeding  4 
millimeters  (mils)  in  thickness.  During 
the  POR.  the  above  described  PSPT  was 
classified  under  Harmonized  Tariff 
Schedule  (HTS)  subheadings  3919.90.20 
and  3919.90  50.  The  HTS  subheadings 
are  provided  for  convenience  and  for 
U.S.  Customs  Service  (Customs) 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

Background 

On  July  12,  1999.  we  published  in  the 
Federal  Register  (64  PR  37504)  the 
preliminar\-  results  of  the  review  of  this 
order.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminar\'  results.  We  received  no 
comments.  In  the  preliminarv  results, 
we  determined  the  weighted-average 
dumping  margin  for  the  period  October 
1,  1997  through  September  30.  1998.  to 
be  12.66  percent,  which  is  the  highest 
rate  determined  in  any  prior  segment  of 
the  proceeding. 

This  rate  was  calculated  for  the  1977- 
1980  administrative  review  of  this 
order  The  Department  has  now 
completed  the  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Final  Results  of  Review 

Because  wf  recei\  ^d  no  comments 
from  interesteii  [)artiPS,  we  have 
determined  that  no  changes  to  the 
preliminary  results  are  warranted  for 
purposes  of  these  final  results.  The 
weighted-average  clumping  margin  for 
the  period  October  1.  1997  through 
April  30,  1998  is  as  follows: 


Manutacturer/exporter 


Autoadesivi  Magh  s.r.l. 


Weighted- 
average 

margin  per- 
centage 


12.66 


The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  as  provided  bv 
section  751(a)(1)  of  the  Act:  (1)  The 
cash-deposit  rate  for  the  reviewed 
company  will  be  the  rate  listed  above: 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above. 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash-deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  in  any 
previous  reviews  or  in  the  original 
LTFV  investigation,  the  cash  deposit 
rate  will  be  12.66  percent,  the  "new 
shipper"  rate  established  in  the  final 
results  of  the  first  antidumping  dutv 
administrative  review  conducted  bv  the 
Department  (See  Final  Results  1997-80. 
48  FR  at  35688).  '  The  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(11  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Department's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 


'  This  rate  will  constitute  the  "all  others"  rate  for 
this  review.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are  able  to 
ascertain  the  "all  others"  rale  from  the  Treasurv 
LTFV  investigation,  the  Department  has  determined 
that  it  is  appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results  of 
administrative  review  published  by  the  Department 
(or  that  rate  as  amendAl  for  correction  of  clerical 
errors  as  a  result  of  litigation)  as  the  "all  others" 
rale  for  the  purposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative  reviews, 
(Sep.  e.g..  Final  results  of  antidumping  Duty 
Administrative  Review  of  Certain  Internal-  ' 
Combustion  Industrial  Forklift  Trucks  From  Japan. 
59  FR  1374.  1384.  (January  10.  1994]). 


assessment  of  double  antidumping 
duties. 

This  notice  also  ser\'es  as  the  onlv 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351  305(al(3)  Timely 
notification  of  return/destniction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
act. 

Dated:  November  .3.  1999. 
Robert  S.  LaRussa. 

.Assistant  Secretary:  Import  Administration. 
!FR  Doc    09-29908  Filed  11-15-99;  8:45  am) 

BILLING  CODE  3510-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Release  of  the  Notice  of  Avaliability  on 
the  Draft  Environmental  Impact 
Statement  (DEIS)  on  the  Disposal  and 
Reuse  of  Oakland  Army  Base, 
Oakland,  California 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  DEIS  was  prepared  by 
the  Army  in  compliance  with  the 
National  Environmental  Policv  Act 
(NEPA)  of  1969  and  the  President's 
Council  on  Environmental  Qualitv.  The 
closure  of  Oakland  Army  Base  (OARB), 
Oakland,  California,  was  mandated  in 
accordance  with  the  recommendations 
of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  Public  Law 
101-510.  as  amended  (the  'BRAC  law"). 
DATES:  The  comment  period  for  the 
DEIS  will  end  45  days  after  publication 
of  the  NOA  in  the  Federal  Register  by 
the  U.S.  Environmental  Protection 
Agency  (EPA). 

ADDRESSES:  Questions  and/or  written 
comments  regarding  the  DEIS,  or  a 
request  for  a  copy  of  the  document  may 
be  directed  to:  Dr.  Robert  Koenigs,  U.S. 
Army  Corps  of  Engineers,  U.S.  Army 
Engineer  District,  Sacramento.  1325  T 
Street,  Sacramento.  CA  95814. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Koenigs  at  (916)  557-6712  or  by 
facsimile  at  (916)  557-6856. 
SUPPLEMENTARY  INFORMATION:  The  DEIS 
analyzes  three  alternative  courses  of 
action  with  respect  to  the  disposal  and 
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subsequent  reuse  cif  the  422  acres  (368 
land  acres  and  54  submerged  land  acres) 
comprising  OARB:  (1)  The  no  action 
alternative,  under  which  the  property 
would  be  maintained  in  a  caretaker 
status  after  closure;  (2)  the 
unencumbered  alternative,  under  which 
the  Army  would  transfer  the  property 
without  encumbrances,  such  as 
env'inmmental  restrictions  and 
easements;  and  (3)  the  encumbered 
disposal  alternative,  under  which  the 
Army  would  transfer  the  property  with 
\  arious  en\'ironmental  restrictions  and 
easements,  limiting  the  future  use  of  the 
property.  Additionally,  this  DEIS 
analvzes  the  potential  environmental 
and  socioeconomic  consequences  of  six 
community  reuse  alternatives:  (1)  Low 
intensity  reuse  alternative;  (2)  low- 
medium  intensity  reuse  alternative;  (3) 
medium  intensity  reuse  alternative;  (4) 
medium-high  intensitv  reuse 
alternative;  (5)  high  intensity  reuse 
alternative:  and  (6)  very  high  intensity 
reuse  alternati\e. 

The  DEIS  concludes  the  no  action 
alternative  is  not  reasonable  since  the 
closure  of  GARB  is  mandated  by  BR.AC 
law,  and  the  Army  has  no  requirement 
to  retain  the  property.  The  DEIS  also 
concludes  that  the  unencumbered 
disposal  alternative  is  not  feasible  given 
environmental  conditions  and  legal 
requirements. 

The  Army's  preferred  alternative 
course  of  action  is  the  encumbered 
disposal  of  excess  property.  Possible 
encumbrances  include;  covenants  and 
restrictions  pertaining  to  asbestos- 
containing  material;  lead-based  paint; 
flood  plains;  future  remedial  acti\'ities 
after  transfer:  wetlands  and  easements: 
and  rights-of-way. 

Community  reuse  of  OARB  property 
is  analyzed  in  the  DEIS  as  a  secondary 
action  resulting  from  closure  and 
disposal  by  the  Army.  While  the  .\rmy 
does  not  control  the  community's  reuse 
of  the  property,  under  NEPA,  the  armv 
is  required  to  analyze  the  reasonably 
foreseeable  impacts  of  its  disposal 
action.  The  local  community  has 
established  the  Oakland  Base  Reuse 
Authority  (OBR.M  to  develop  and 
implement  a  reuse  plan  for  the 
installation.  Approval  and 
implementation  of  the  reuse  plan  an^ 
within  the  discretion  of  the  OBR.-\ 

A  public  meeting  will  be  held  during 
the  45-day  DEIS  comment  period  to 
afford  the  public  the  opportunity  to 
provide  oral  and  written  comments  on 
the  DEIS.  The  location  and  time  of  the 
meeting  will  be  announced  in  local 
newspapers  at  least  15  days  prior  to  the 
meeting.  Verbal  comments  made  at  the 
public  meeting  and  written  comments 
received  during  the  comment  period 


will  be  used  in  the  preparation  of  the 
Final  EIS  and  Record  of  Decision. 

Copies  of  the  DEIS  have  been 
forwarded  to  the  EPA,  other  Federal, 
state,  and  local  agencies;  public 
officials:  and  organizations  and 
individuals  who  previously  provided 
substantive  comments  in  the  EIS 
scoping  process.  Copies  of  the  DEIS  are 
available  for  review  at  the  following 
libraries:  The  Oakland  Library-Main 
Branch,  125  14th  Street,  Oakland.  CA 
94612;  and  the  Oakland  Library-West 
Branch,  1801  Adeline  Street,  Oakland. 
CA  94607, 

Dated:  November  9,  1999. 
Raymond  I.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health)  ASAd&E). 

[PR  Doc.  99-29794  Filed  11-15-99;  8:45  am] 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Team  Leader. 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperw'ork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Januar\' 
18.2000. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  144  r.S.r,  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Team  Leader. 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  re\iew  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summarv'  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 


Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden,  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  9.  1999, 
William  E.  Burrow, 

Team  Leader.  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Management 

Type  of  Review:  Reinstatement. 

Title:  Grant  Performance  Report, 

Frequency:  Annually, 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions. 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs, 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6,000 

Burden  Hours:  120,000 

Abstract:  ED  uses  the  information 
collection  specific  to  ED  Form  524-B  for 
the  award  and  administration  of  multi- 
year  discretionarv'  grants.  The 
Department  has  substantially  increased 
the  flexibility  of  the  grant  process  by 
enabling  all  years  of  multi-budgets  to  be 
negotiated  at  the  time  of  the  initial 
award  (ED  GAPSOOl)  and  to  submit 
only  performance  report  (ED  Form  524- 
B)  to  receive  continuation  funding.  This 
clearance  also  includes  government- 
wide  common  rules  for  institutions  of 
higher  education,  non-profit  agencies, 
and  state  and  local  governments. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  5624,  Regional  Office  Building  3, 
Washington,  D.C,  20202-4651,  or 
should  be  electronically  mailed  to  the 

internet  address  OCIO IMG Issues® 

ed.gov,  or  should  be  faxed  to  202-708- 
9346, 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Jackie  Montague  at  (202)  708- 
5359.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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8339. 

[FR  Doc.  99-29810  Filed  11-15-99;  8:45  am) 

BILLING  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review: 
Comment  Request 

agency:  Department  of  Education. 

SUMMARY:  The  Team  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  16.  1999, 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dannv  Werfel.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NVV  .  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC.  20503  (jr  should  be  electronically 
mailed  to  the  internet  address 
DWERFEL@OMB.EOP  GOV. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public: 
consultaticm  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency  s  ability  to  perform  its 
statuton,-  obligations  The  Team  Leader, 
Information  Management  Group.  Office 
of  the  ('hief  Information  Officer, 
publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title:  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  .NovemDer  9,  1999. 
William  E.  Burrow, 

Team  Leader.  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

OflRce  of  Vocational  and  Adult 
Education 

Type  of  Review:  Reinstatement. 

Title:  Adult  Education  Annual 
Performance  and  Financial  Reports. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  59 

Burden  Hours:  6,490 

Abstract:The  information  contained 
in  the  Annual  Performance  Reports  for 
Adult  Education  is  needed  to  monitor 
the  performance  of  the  activities  and 
services  funded  under  the  Adult 
Education  and  Family  Literacy  Act  of 
1998.  Report  to  Congress  on  the  Levels 
of  Performance  Achieved  on  the  core 
indicators  of  performance,  provide 
necessary  outcome  information  to  meet 
OVAE's  GPRA  goals  for  adult  education. 
and  provide  documentation  for 
incentive  awards  under  Title  V  of  the 
Workforce  Investment  Act.  The 
respondents  include  eligible  agencies  in 
59  states  and  insular  areas. 

Written  comments  and  requests  for 
copies  of  the  proposed  information 
collection  request  should  be  addressed 
to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Room  5624,  Regional  Office  Building  3. 
Washington.  D.C.  20202-4651.  or 
should  be  electronically  mailed  to  the 
internet  address 

OCIO_IMG_Issues@ed.gov,  or  should 
be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements. 
contact  Sheila  Carey  at  (202)  708-6287 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  99-29809  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  Inviting  Financial  Assistance 
Applications 

agency:  U.S.  Department  of  Energy 
(DOE).  Federal  Energy  Technology 
Center  (FETC). 

ACTION:  Notice  inviting  financial 
assistance  applications. 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 


competitive  Program  Solicitation  (DE- 
PS26-00FT40759)  and  award  financial 
assistance  (cooperative  agreements)  for 
the  program  entitled  "Development  of 
Technologies  and  Capabilities  for  Fossil 
Energy  R&D  Program  "  The  Department 
of  Energy  (DOE)  Federal  Energy 
Technology  Center  (FETC).  on  behalf  of 
FETC  and  the  National  Petroleum 
Technology  Office  (NTPO).  seeks  cost- 
shared  research  and  development 
applications  on  fossil  technologies 
needed  to  ensure  the  availability  of 
affordable  energy  for  the  future.  This 
solicitation  seeks  applications  for 
energy-related  research  and 
development  that  promotes  the  efficient 
and  sound  production  and  use  of  fossil 
fuels  (coal,  natural  gas.  and  oil), 

FETC  and  NPTO  expect  to  support 
applications  in  the  following  thirteen 
(13)  separate  (i.e.,  stand  alone)  Areas  of 
Interest: 

(1)  Gasification  Technologies. 

(2)  Transportation  Fuels  and  Chemicals, 

(3)  Combustion  Systems, 

(4)  Environmental  Innovations  for 
Existing  Plants, 

(5)  Advanced  Fuels  Research  and 
Speciality  Markets, 

(6)  Advanced  Research, 

(7)  Advanced  Turbines  and  Engines, 

(8)  Fuel  Cells, 

(9)  Natural  Gas  Supply  and 
Infrastructure, 

(10)  Gas-to-Liquids  (Natural  Gas 
Processing), 

(11)  Oil  Technology — Emerging  Process 
Technology, 

(12)  Oil  Technology — Critical  Upstream 
Technology  Development  and 
Improvements, 

(13)  Oil  and  Gas  Upstream  and 
Downstream  Effective  Environmental 
Protection. 

Awards  will  be  made  to  a  limited 
number  of  applicants  under  each  area  of 
interest  based  on  the  promise  of  the 
proposed  technology,  the  quality  of 
prior  supporting  scientific  and 
engineering  studies,  the  technical 
approach  to  reduce  the  proposed 
technology  to  practice,  the 
appropriateness  of  the  project  plan,  the 
technical  and  management  capabilities 
of  the  applicant  organization(s),  and 
availability  of  DOE  funding. 
FOR  FURTHER  SOLICITATION  CONTACT: 
Keith  R.  Miles.  U.S.  Department  of 
Energy,  Federal  Energy  Technology 
Center,  Acquisition  and  Assistance 
Division,  P,0.  Box  10940,  MS  921-143, 
Pittsburgh,  PA  15236-0940.  Telephone; 
(412)  386-5984.  FAX:  (412)  386-6137, 
E-mail:  miles@fetc.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Solicitation  Number:  DE-PS26- 
00FT40759. 


DEPARTME 


agency:  Idal 
ACTION:  Noti 

Solicitation . 
001013862- 
the  Future. 

SUMMARY:  Tl 
Energy  (DOE 
(ID)  is  seekii 
shared  resea 
technologies 
economic  co 
energy  consi 
environmeni 
casting  indu 
address  rese, 
the  metal  ca; 
Casting  Indu 
DATES:  The  c 
applications 
3:00  p.m.  MI 
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Awards:  DOE  anticipates  issuing 
financial  assistance  (cooperative 
atireements)  for  each  project  selected. 
DOE  reserves  the  right  to  support  or  not 
support,  with  or  without  discussions, 
any  or  all  applications  received  in 
whole  or  in  part,  and  to  determine  how 
many  awards  will  be  made. 
Approximately  S13-S27  million  of  DOE 
funding  is  planned  for  this  solicitation, 
which  cover  all  of  the  thirteen  (13)  areas 
of  interest.  A  minimum  20"o  cost 
sharing  by  the  applicant  is  required  for 
all  Areas,  however  a  50%  cost  sharing 
is  required  for  the  Field  Demonstration 
activities  (covered  in  Area  12).  Details  of 
the  cost  sharing  requirement,  and  the 
specific  funding  levels  are  contained  in 
the  solicitation. 

Solicitation  Release  Date:  This 
Program  Solicitation  (available  in  both 
WordPerfect  6  1  and  Portable  Document 
Format  (PDFj)  is  expected  to  be  ready 
for  release  on  or  about  November  10, 
1999  and  will  available  from  FETC's 
World  Wide  Web  Ser\  er  Internet  System 
at  (http:/ www. fete. doe. gov/ business/ 
solicit).  Related  information  on  the 
Fossil  Energy  areas  of  interest  can  be 
found  in  the  "Technologies  Site"  on  the 
FETC  Internet  website 
(www.fetc.doe.gov)  and  in  the  "Program 
.Area"  on  the  NPTO  Internet  website 
(www.npto.doe.gov). 

Dated;  Nobember4.  1999. 
Keith  R.  Miles, 

(jjntravtmg  Officer,  Acquisition  and 

Assistance  Division. 

[FR  Dof .  Qn-2q85q  Filed  11-15-99;  8;45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Idaho  Operations  Office:  Notice  of 
Availability  of  Solicitation  for  Awards 
of  Financial  Assistance 

agency:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  Availability  of 
Solicitation  Number  DE-PSOT- 
OOIDI 3862— Metal  Casting  Industries  of 
the  Future, 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE).  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost 
shared  research  and  development  of 
technologies  which  will  enhance 
economic  competitiveness,  reduce 
energy  consumption  and  reduce 
environmental  impacts  of  the  metal 
casting  industr\'.  The  research  is  to 
address  research  priorities  identified  by 
the  metal  casting  industry  in  the  Metal 
Casting  Industry  Technology  Ruadmap 
DATES:  The  deadline  for  optional  pre- 
applications  is  November  19,  1999,  at 
3:00  p.m.  MST. 


The  deadline  for  receipt  of  full 
applications  is  February  25,  2000,  at 
3:00  p.m.  MST. 

ADDRESSES:  Applications  should  be 
submitted  to:  Beth  Dahl,  Contract 
Specialist.  Procurement  Services 
Division,  U.S.  Department  of  Energy, 
Idaho  Operations  Office,  850  Energy 
Drive,  Mail  Stop  1221,  Idaho  Falls, 
Idaho  8340 1-1, Sfi^ 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Dahl.  Contract  Specialist  at 
dahlee@id.doe.gov,  or  Linda  Hallum, 
Contracting  Officer  at 
haUumla@id.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  Metal 
Casting  Industry  Technology  Roadmap 
can  be  found  at  http://www.oit.doe.gov/ 
metalcast /road  map. shtml. 
Approximately  Si. 500. 000  to  52,000,000 
of  funding  will  be  available  to  fund  the 
first  year  of  selected  research  efforts. 
DOE  anticipates  making  5  to  10 
cooperative  agreement  awards  each  with 
a  duration  of  three  years  or  less.  A 
minimum  50%  non-federal  cost  share  is 
required  for  research  and  development 
projects  over  the  life  of  the  project.  First 
year  cost  share  can  be  as  low  as  40%  if 
subsequent  years  have  sufficient  cost 
share  so  that  non-federal  share  totals  at 
least  50%.  Collaborations  between 
industr\  .  university,  and  National 
Laboratory  participants  are  encouraged. 
The  issuance  date  of  Solicitation 
Number  DE-PS07-00ID13862  is  on  or 
about  November  9.  1999.  The 
solicitation  is  available  in  its  full  text 
via  the  Internet  at  the  following  address; 
h  ttp  .//mtvtv-.  id. doe.gov/doeid/PSD/proc- 
div.html.  The  statutory  authority  for  the 
program  is  the  Federal  Non-Nuclear 
Energv  Research  and  Development  Act 
of  1974  (P.L.  93-577).  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
Number  for  this  program  is  81.086. 

Issued  in  Idaho  Falls  on  November  8.  1999. 
R.J.  Hoyles, 

Director,  Procurement  Services  Division. 
|FR  Doc:.  99-29861  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Oakland  Operations  Office 

Financial  Assistance  Solicitation  No. 
DE-PS03-00SF22016,  Nuclear  Energy 
Research  Initiative 

AGENCY:  (Mfice  of  Nuclear  Energy. 
Science  and  Technology  (NE),  Oakland 
Operations  Office.  DOE'! 

action:  Notice  of  solicitation  inviting 
grant  and  cooperative  agreement 
applications. 


SUMMARY:  The  Office  of  Nuclear  Energy, 
Science  and  Technology,  U,S, 
Department  of  Energv^  (DOE),  is 
interested  in  receiving  applications  for 
financial  assistance  through  the  award 
of  grants  and  cooperative  agreements,  as 
appropriate,  for  irmovative  scientific 
and  engineering  research  and 
development  in  the  field  of  nuclear 
energy  as  part  of  the  Nuclear  Energy 
Research  Initiative  (NERI).  NERI  is 
designed  to  support  irmovative  research, 
primarily  to  address  the  principal 
technical  and  scientific  obstacles  to 
future  use  of  nuclear  power  in  the  U.S. 
NERI  is  also  intended  to  reinvigorate  the 
vital  nuclear  scientific  and  engineering 
infrastructure  within  U.S.  universities, 
industry  and  DOE  national  laboratories. 

The  NERI  program  was  initiated  in 
Government  Fiscal  Year  1999,  with 
awards  for  46  projects,  variously  of  1  to 
3  years  duration.  This  Solicitation 
applies  to  the  "second  round"  of  the 
program,  calling  for  new  awards  in 
Fiscal  Year  2000. 

This  Solicitation  applies  to 
applications  from  universities  or  other 
institutions  of  higher  learning,  industry, 
non-profit  and  R&D  organizations,  and 
collaborations  among  organizations, 
including  those  in  which  DOE  national 
laboratories  are  participating,  but  not  as 
the  lead  organization.  A  separate 
Program  Announcement  is  being  issued 
simultaneously  for  applications  in 
which  a  DOE  national  laboratorj'  is  the 
sole  or  lead  performing  organization, 
and  is  available  on  the  NERI  web  page. 
DATES:  Potential  applicants  are 
requested  to  submit  a  Notice  of  Intent  to 
Apply  (Attachment  A).  Refer  to  the 
paragraph  on  the  Designation  of  Field(s) 
of  Proposed  Work  and  the  listing  in 
Attachment  B  of  this  solicitation  to 
identify  the  contemplated  field  of  R&D 
to  be  specified  in  Attachment  A.  The 
Notice  should  be  faxed  to  Denise  Berry, 
Department  of  Energy  at  (510)  637-2025 
by  December  8.  1999.  Submittal  of  this 
Notice  is  not  obligatory.  However,  the 
Notice  will  greatly  facilitate  the 
application  review  process  and 
selection  of  reviewers. 

The  deadline  for  receipt  of  formal 
applications  is  February  17,  2000. 
ADDRESSES:  All  formal  applications 
referencing  Solicitation  No.  DE-PS03- 
00SF22016,  should  be  sent  to  Denise 
Berry,  U.S.  Department  of  Energy,  1301 
Clay  Street,  700N.  Oakland,  California 
94612-5208.  Attn;  Solicitation  No.  DE- 
PS03-00SF22016.  An  original  and  seven 
copies  of  the  formal  application  shall  be 
submitted  by  United  States  Postal 
Service  including  Express  Mail  or 
commercial  mail  delivery  service,  or 
should  be  hand  carried  by  the  applicant 


62180 


Federal  Register /Vol    fi4,  Nn.  220 /Tuesday,  November  16,  1999 /Notices 


to  the  address  indicated.  Formal 

applications  will  not  be  accepted  by  fax. 

ur  electronic  mail. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Berrv.  Ciuntract  Specialist,  U.S. 

Department  of  Energv,  1301  Clay  Street, 

700N.  Oakland.  California  94612-5208 

Phone:  (510)  6,^7-1873.  Fax:  (510)  637- 

202, T 

SUPPLEMENTARY  INFORMATION: 

Eligibility 

This  solicitation  invites  applications 
from  all  segments  of  the  U.S.  private 
sector  (non-federal).  U.S.  universities  or 
other  institutions  of  higher  learning, 
industry,  non-profit  and  R&D 
organizations  are  eligible  for  grant  or 
cooperative  agreement  awards  under 
this  program.  DOE  national  laboratories 
are  eligible  to  participate,  but  not  as  the 
lead  organization  in  the  application.  A 
separate  Program  .Announcement  is 
being  issued  for  proposals  in  which  a 
DOE  national  laboratory  is  the  sole  or 
lead  performing  organization.  Non- 
citizens  employed  by  U.S.  institutions 
also  are  eligihU'. 

Awards 

It  is  anticipated  that  grants  and 
cooperative  agreements,  as  applicable, 
will  be  awarded  in  Fiscal  Year  2000  for 
projects  of  one  to  three  years  duration. 
One  year  funding  of  each  successive 
year  of  the  projects  is  expected,  subject 
to  the  availability  of  funds.  Up  to  a  total 
of  S3  million  of  Covernment  Fiscal  Year 
2000  Federal  fiinds  are  available  for 
awards  under  this  Solicitation  and  the 
complementary  Program  Announcement 
(to  DOE  national  laboratories). 

Typical  funding  of  individual  awards 
is  expected  to  be  in  the  range  of 
SlOO.OOO  to  S400.000  per  year. 
Collaborative  rosearch  projects 
involving  two  or  more  organizations 
may  rRc:eivp  largf^r  awards,  if  merited. 
The  period  of  performance  for 
individual  projects  is  expected  to  be  up 
to  3  years. 

DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all,  or  none  of  the 
applications  submitted  in  response  to 
this  solicitation. 

Background 

In  January  1997,  the  President 
requested  his  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  to 
review  the  current  natiimai  energy 
research  and  (Unelopment  iR&D) 
portfolio,  and  provide  a  strategy  to 
insure  the  I-  S.  has  a  program  to  address 
the  Nation's  energy  and  environmental 
needs  for  the  next  c  entury. 

In  its  November  1997  report 
responding  to  this  request,  the  PCAST 
Energy  Research  and  Development 


Panel  determined  that  assuring  a  viable 
nuclear  energy  option  to  help  meet  our 
future  energy  needs  is  important;  and 
recommended  that  a  properly  focused 
R&D  effort  should  be  implemented  by 
the  Department  of  Energy  to  address  the 
principal  obstacles  to  achieving  this 
option,  including  issues  involving 
nuclear  waste,  proliferation,  economics, 
and  safety. 

In  response  to  these 
recommendations,  the  Department  of 
Energy  initiated  the  Nuclear  Energy 
Research  Initiative  (NERI).  To  assist  in 
developing  the  work  scope  topics,  a 
work  shop  was  convened  in 
Washington,  DC  on  April  23  and  24. 

1998,  attended  by  over  120  cognizant 
researchers,  scientists  and  engineers. 
Projects  were  selected  for  award,  using 
an  objective  merit-peer  review  process, 
based  on  individual  or  collaborative 
applications  from  universities,  DOE 
national  laboratories,  industry,  R&D 
organizations,  and  non-profit 
organizations.  Solicitations  for  the  first 
roimd  of  the  NERI  program  were  issued 
on  October  23,  1998,  and  all 
applications  were  received  by  January 
29,  1999.  Selections  for  negotiation  of 
awards  were  announced  on  May  1 1 , 

1999.  Grants  and  cooperative 
agreements,  as  applicable,  were 
awarded  from  June  25  to  September  9, 
1999,  A  total  of  46  projects  were 
awarded.  Abstracts  of  the  selected 
projects  are  shown  on  our  NERI  web 
page:  http://neri.ne.doe.gov. 
Respondents  are  encouraged  to  refer  to 
these  abstracts  to  avoid  duplication  in 
the  preparation  of  new  applications 
under  this  solicitation,  which  initiates 
the  second  round  of  the  NERI  program. 

Objedtives 

The  NERI  program  is  intended  to 
conduct  R&D  to  meet  the  following 
objectives: 

•  Address  and  help  overcome  the 
principal  technical  and  scientific 
obstacles  to  expanded  future  use  of 
nuclear  energy  in  the  U.S.,  including  the 
issues  involving  resistance  to 
proliferation,  unfavorable  economics 
and  nuclear  waste  disposition; 

•  Advance  the  state  of  nuclear 
technology  to  maintain  a  competitive 
position  in  overseas  markets  and  a 
future  domestic  market; 

•  Promote  and  maintain  a  nuclear 
science  and  engineering  infrastructure 
to  meet  future  technical  challenges,  and 

•  Improve  the  performance. 
efficiency,  reliability,  economics,  and 
other  attributes  to  enhance  nuclear 
energy  applications. 


Scope  of  Work 

The  Department  of  Energy  is  seeking 
applications  for  new^  and  innovati\e 
research  that  is  expected  to  contribute 
significantly  to  meeting  the  NTIRI 
objecti\'es  in  the  technical  areas 
specified  in  the  following  work 
elements.  Because  of  the  limited  funds 
available  for  new  awards,  prospective 
applicants  should  exercise  judgement  in 
submitting  only  the  most  promising  and 
important  proposals  that  directly 
support  the  specified  work  elements.  In 
formulating  prospective  projects,  the 
current  state  of  development  in  the 
areas  to  be  investigated  should  be 
recognized,  such  as  by  citing  references, 
to  avoid  repeating  work  already 
accomplished.  In  particular,  work 
underway  in  on-going  NERI  projects 
should  not  be  duplicated.  Abstracts  for 
current  NERI  projects  may  be  found  on 
the  NERI  web  page:  http:/7 
neri.ne.doe.gov 

Generation  IV  Nuclear  Power  Systems  ' 

This  program  element  includes  the 
investigation  and  preliminary 
development  of  Generation  IV  reactor 
and  power  conversion  system  concepts 
that  offer  the  prospect  of  improved 
performance  and  operation,  design 
simplification,  enhanced  safety  or 
reduced  overall  cost.  Proposed  projects 
may  involve  innovative  reactor,  systems 
or  components  designs,  alternative 
power  conversion  cycles,  advanced 
instrumentation  and  control,  and  other 
important  design  features  and 
characteristics. 

Applications  for  projects  involving 
advanced  reactors  under  this  program 
element  should  address,  among  other 
items,  the  characteristics,  principal 
attributes,  feasibility,  safety  features, 
proliferation  resistance,  economic 
competitiveness,  and  additional 
research  that  may  be  required.  These 
designs  may  be  compact  or  modular 
designs  suitable  for  transport  to  remote 
locations.  Desirable  features  might 
include  long-lived  reactor  cores  that 
minimize,  or  avoid  altogether,  the  need 
for  refueling. 

Competitive  nuclear  plant  costs  are 
necessary  to  restore  nuclear  power  as  a 
viable  option  to  help  meet  our  future 
electrical  power  demands.  Therefore, 
this  program  element  also  will  include 
projects  intended  to  identifv'  and 
evaluate  alternative  methods  and 
technologies  to  reduce  the  costs  of 
constructing  future  nuclear  power 
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t;('nerHlion  IV  rpfprs  tn  thf  next  genRration  of 
run  Icitr  power  systems,  bevonri  the  Advanced  Light 
Water  Reactors,  which  would  be  designed  to 
address  the  long-term  challenges  to  the  expanded 
use  of  nuclear  energy. 
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plants.  As  an  example,  the  use  of 
modularization  and/nr  prefabrication 
cilready  has  been  demonstrated  to 
shorten  the  construction  schedule.  As 
another  example,  increased  automation 
and  use  of  robots  in  the  manufacture  of 
equipment  and  in  plant  construction 
has  the  potential  of  significantly 
reducing  costs,  and  in  addition,  making 
domestic  manufacture  of  equipment 
more  competitive. 

Improved  Proliferation  Resistance  of 
Reactor  Systems  and  Fuel  Cycles 

This  program  element  concerns  the 
investigation,  and  where  applicable, 
preliminary  development  to  establish 
feasibility  and  attributes  of  reactor 
systems,  fuel  systems,  and/or  alternative 
fuel  cycles  devised  to  improve  the 
proliferation  resistance  of  civilian 
nuclear  power.  Possible  technology 
opportunities  and  subjects  of 
investigation  include  alternative  or 
modified  reactor  and  fuel  cvcle 
concepts,  material  protection  and 
control;  and  techniques  that  minimize 
generation  of  plutonium  and  waste  by- 
products, restrict  physical  access  to  fuel 
materials  while  in  the  reactor,  or 
increase  the  burnup  of  plutonium  and 
other  actinides  in  the  fuel.  The 
Department  is  particularlv  interested  in 
proposals  which  include  significant 
international  collaboration. 

Fundamental  Science 

This  element  includes  research  and 
development  in  fundamental  science. 
The  proposed  research  may  be  in  the 
field  of  material  science,  chemical 
science,  computational  science,  nuclear 
physics,  or  other  applicable  basic 
research  fields.  Candidate  subjects  of 
research  may  include  the  investigation 
of  nuclear  isomers  that  could  prove 
beneficial  in  civilian  applications. 

The  Department  of  Energy  will 
particularly  favor  fundamental  science 
proposals  that  directly  support  one  or 
more  of  the  preceding  program 
elements.  Proposals  should  identify  the 
specific  application  and  the  expected 
benefits  from  successful  completion  of 
the  work. 

Designation  of  Field(s)  of  Proposed 
Work 

To  facilitate  selection  of  reviewers  for 
the  objective  merit-peer  review  process, 
the  Notices  of  Intent  to  Apply 
(Attachment  A)  and  the  applications 
should  identify  the  nuclear  engineering 
or  fundamental  science  fields  that  most 
closely  apply  to  the  proposed  research 
work.  As  shown  in  Attachment  B,  the 
fields  that  are  pertinent  to  this  Scope  of 
Work  include: 

Nuclear  engineering  fields — 


— Reactors,  reactor  systems, 

components,  structures,  and  reactor 

and  power  conversion  cycles/ 

concepts 
— Instrumentation  and  control 
— Reactor  fuel  systems  to  Improve 

proliferation  resistance 

Fundamental  science 
— Materials  science 
— Fundamental  chemistry 
— Computational  and  engineering 

science 
— Nuclear  physics 

The  requested  identification  of 
applicable  fields  of  work  is  not  intended 
to  constrain  or  otherwise  influence  the 
proposed  work  in  any  way.  These 
designations  are  used  to  obtain  the 
appropriate  peer  reviewer  qualifications 
for  the  individual  applications. 

Collaborative  Applications 

Collaboration  between  engineering 
and  science  researchers  is  encouraged. 
U.S.  universities,  DOE  national 
laboratories,  private  industry^  and  R&D 
and  non-profit  organizations  are 
encouraged  to  submit  collaborative 
applications.  Collaborative  applications 
should  identif)'  a  lead  organization,  and 
the  work  scope  responsibilities  and  cost 
for  each  participating  organization.  The 
lead  organization  should  submit  a  single 
application,  which  integrates  the 
portion  of  the  overall  project  work  scope 
assigned  to  each  participant. 

Private  sector  or  academic  applicants 
who  wish  to  form  a  collaborative  project 
with  a  DOE  National  Laboratory  or  other 
Federallv  Funded  Research  and 
Development  Center  (FFRDC)  may  not 
include  the  FFRDC  in  their  application 
as  a  lower-tier  participant 
(subcontractor).  Rather,  each  FFRDC 
collaborator  should  prepare  a  portion  of 
the  proposal  The  applicant  should 
combine  each  portion  into  a  single, 
integrated  technical  proposal  The 
private  sector  or  academic  organization 
must  include  a  Face  Page  and  Budget 
Pages  for  their  portion  of  the  project. 
The  FFRDC  must  include  separate 
Budget  Pages  for  its  portion  of  the 
project.  A  face  page  should  be  provided 
for  the  complete  package,  showing  the 
total  cost  and  individual  collaborator 
costs  for  each  year  of  the  project.  All 
costs  should  be  specified  for  each  year 
on  an  elapsed  time  basis,  and  not  a 
fiscal  year  basis.  The  joint  proposal 
should  be  submitted  to  DOE  as  one 
package.  If  approved  for  funding,  DOE 
will  award  Grants  or  Cooperative 
Agreements,  as  appropriate,  to  the 
private  sector  or  academic  lead 
organizations.  The  lead  organizations 
will  subcontract  directly  with  the  other 
non-federal  collaborators.  DOE  will 
directlv  hind  the  FFRDC's. 


If  the  lead  applicant  collaborates  with 
a  DOE  National  Laboratory,  the 
applicant  must  provide  a  written 
statement  that  to  the  best  of  the  lead 
applicants  knowledge,  the  effort 
performed  by  the  National  Laboratory 
will  not  place  the  laboratory'  in  direct 
competition  with  the  domestic  private 
sector. 

Where  a  DOE  national  laboratory  is 
the  lead  organization,  the  application 
should  be  prepared  in  response  to 
Program  Announcement  LAB  NE-2000- 
1. 

Collaboration  with  international 
organizations  is  encouraged  provided 
the  collaboration  is  mutually  beneficial 
and'the  lead  organization  is  a  U.S.  based 
organization,  and  all  DOE  and  other 
domestic  funding  is  used  for  work 
performed  in  the  U.S.  Such 
collaborative  arrangements  are  subject 
to  approval  by  DOE  and  must  comply 
with  any  Federal  restrictions  on  foreign 
participation,  and  with  any  current  DOE 
memoranda  of  understanding  or  other 
general  agreements  between  DOE  and 
the  participating  foreign  entity. 

Format  and  Information  To  Be 
Included  in  the  .\pplication 

Applicants  are  expected  to  use  the 
following  format.  Applications  must  be 
written  in  English  with  all  budgets  in 
U.S.  dollars,  specified  for  each  year  of 
the  project  on  an  elapsed  time  and  not 
a  fiscal  year  basis.  The  applications 
should  clearly  present  the  objectives, 
work  scope  including  tasks  to  be 
performed,  key  milestones  for  each  year, 
schedule,  costs,  and  the  importance/ 
significance  of  the  proposed  project. 
Where  collaborative  efforts  are 
proposed,  the  individual 
responsibilities  of  participating 
organizations  should  be  identified.  As  a 
minimum,  the  following  information 
should  be  included: 
— Standard  face  page  (DOE  Form  424) 
— Table  of  Contents 
— Project  Abstract  and  identification  of 
the  field  of  R&D  of  the  proposed 
project  (see  Attachment  B)  (1  +page) 
— Project  Description — narrative 
description  of  proposed  project, 
including  objective(s).  background, 
R&D  plan,  preliminary  studies,  and 
the  importance  of  proposed  project; 
also  include  itemized  work  plan 
showing  individual  tasks  and 
responsible  organizations  (no  more 
than  20  pages:  multi-investigator 
collaborative  projects  may  use  up  to 
40  pages) 
— Project  schedule  and  milestones, 
including  key  milestones  at  the  end  of 
each  budget  year  (12  month  elapsed 
time,  and  not  fiscal  year  basis) 
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— Collaborative  R&D  (if  applicable) — 
description  of  the  collaborative 
arrangements  defining  responsibilities 
and  tasks  assigned  to  each 
participating  organization  (up  to  2 
pages). 
— Organization  Jv  Qualifications — 
identification  of  the  project 
organization,  and  qualifications  and 
responsibilities  of  the  participating 
organizations   Biographical  sketches 
of  project  manager/ principal 
investigator  and  other  key  project 
personnel  (no  more  than  2  pages 
each). 
— Facilities  i  Resources — information 
on  the  experience  of  the  applicant 
organization  and  the  adequacy  of 
required  facilities  and  resources  (no 
more  than  3  pages). 
— Budget  for  each  participating 
organization  for  each  year  and  for 
total  project  period  (using  DOE 
F. 4620,1);  total  budget  for  each  year 
and  total  project  period;  all  annual 
budgets  should  be  based  on  12 
months  elapsed  time  and  not  on  a 
fiscal  year  basis 
— Additional  information  the  applicant 
deems  relevant  may  be  included, 
subject  to  the  page  limitation. 
— Written  statement  that  to  the  best  of 
the  lead  applicant's  knowledge,  the 
effort  performed  by  a  collaborating 
DOE  National  Laboratory  will  not 
place  the  laboratory  in  direct 
competition  with  the  domestic  private 
sector. 

In  addition  to  providing  an  original 
and  seven  copies  of  each  application, 
applicants  are  required  to  also  provide 
a  3.5-inch  write  protected  diskette 
containing  the  application  in  electronic 
format.  The  label  on  the  diskette  must 
clearly  identity'  the  institution,  principal 
investigator,  title  of  application,  and  the 
computer  system  and  program  used  to 
prepare  the  document  Unsuccessful 
applications  will  not  be  returned  to  the 
applicant 

Application  Evaluation 

All  valid  applications  will  be 
evaluated  in  accordance  with  the 
requirements  of  10  CFR  600.13: 
— DOE  will  perform  an  initial  review  for 
conformance  with  the  technical  and 
administrative  requirements  stated  in 
this  solicitation,  for  hinding 
availability,  and  for  relevance  to  NERI 
program  objectives. 
— For  those  applications  that 
successfully  complete  the  initial 
review,  an  ohjec  tivo  merit-peer  review 
will  be  performed  to  evaluate 
technical  and/or  scientific  merit,  and 
cost  aspects  of  the  applications, 
exclusive  of  NE  programmatic  and 


policy  factors.  The  objective  merit 
review  will  be  in  accordance  with  the 
evaluation  criteria  stated  below.  For 
this  purpose,  a  group  comprised  of 
three  or  more  professionally  and 
technically  qualified  persons  will  be 
selected  in  such  a  manner  as  to  assure 
the  highest  degree  of  independence 
and  objectivity.  Following  this 
review,  panels  comprising  these 
reviewers  will  be  convened  for  the 
peer  review.  The  reviewers  may 
include  any  mix  of  federal  and  non- 
federal experts,  except  those  persons 
involved  in  approving/disapproving 
the"applications.  Reviewers  must 
comply  with  the  requirements  for 
avoiding  conflict  of  interest  as  stated 
in  10  CFR  600.14. 

— Following  the  objective  merit-peer 
review,  programmatic  and  relevance 
reviews  will  be  performed  by  DOE  for 
those  applications  judged  to  be  of  the 
highest  merit.  The  applications  will 
be  evaluated  with  respect  to  NE 
programmatic  and  policy 
considerations,  including  relevance 
and  importance  in  meeting  NERI 
program  objectives,  the  balance 
among  program  elements  to  be 
supported,  availability  of  funds, 
conformance  to  DOE  policy  and 
programmatic  objectives,  and  other 
pertinent  factors. 
The  following  evaluation  criteria 

apply  to  the  objective  merit  review: 

— Technical  quality  of  the  application 
and  proposed  work: 

— Contribution  to  the  state  of  knowledge 
in  the  scientific/technology  fields; 

— Importance  of  the  proposed  work  in 
meeting  program  objectives; 

— Completeness  and  clarity  of  the 
technical  application; 

— Appropriateness/adequacy  of  the 
proposed  methodology  or  approach; 

— Extent  to  which  proposed  work  is 
new,  unique  or  inno\ative; 

— Reasonableness  of  the  proposed 
project  cost  and  schedule  including 
allocations  among  multiple 
participating  organizations  where 
applicable. 

— Capabilities  and  qualifications  of 
principal  investigator/project  manager 
and  key  personnel;  adequacy  of 
resources  and  facilities  applied  by 
participating  organizations. 

Intellectual  Property  Rights 

With  respect  to  intellectual  propertv. 
the  patent  and  data  provisions  set  forth 
in  10  CFR  600.27  and  48  CFR  927  shall 
be  used  in  any  financial  assistance 
awards  funded  under  this  program. 
Applicants,  in  accordance  with  10  CFR 
part  784,  have  the  right  to  request,  in 
advance  or  within  thirty  days  after  the 


effective  date  of  an  award,  a  waiver  of 

the  U.S.  Government's  rights  in  subject 
inventions.  Domestic  small  business 
firms  and  nonprofit  organizations 
normallv  will  receive  the  patent  rights 
clause  at  48  CFR  952.227-11.  which 
generally  permits  the  awardee  to  retain 
title  to  subject  inventions.  Therefore, 
small  business  firms  and  nonprofit 
organizations  normally  need  not  request 
a  patent  waiver. 

.Any  application  or  preapplication 
materials  which  contain  proprietary 
technical  or  confidential  commercial 
data  should  be  submitted  with  the 
Notice  contained  at  10  CFR  600.15 
(bid). 

As  an  aid  in  determining  the 
Government's  need  to  include 
Alternates  II  and/or  III  of  the  Rights  in 
Data-General  clause  at  48  CFR  52.227- 
14,  applicants  shall  state  whether  any 
technical  data  expected  to  be  delivered 
to  the  Government  under  the 
prospective  award  will  qualifv'  as 
Limited  Rights  Data  or  Restricted 
Computer  Software,  as  these  terms  are 
defined  in  48  CFR  52.227-14.  and.  if  so. 
shall  identify  such  data  generally.  Any 
identification  of  such  data  in  applicant's 
response  is  not  necessarily 
determinative  of  the  status  of  such  data 
should  an  award  be  made  based  upon 
an  applicant's  proposal. 

Statutory  and  Regulatory  Authority 

No  funding  will  be  available  under 
the  DOE  Minoritv  Economic  Impact  Act 
(MET)  loan  program.  10  CFR  Fart  800,  to 
finance  the  cost  of  preparing  a  financial 
assistance  application. 

Review  under  E.O.  12372. 
"Intergovernmental  Review  of  Federal 
Programs"  is  not  required. 

The  Nuclear  Energy  Research 
Initiative  will  be  conducted  under  the 
authority  of  the  Energy  and  Water 
Development  Appropriations  Act  of 
2000.  HR  2605.  and  106-336:  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  81.092;  and  the 
applicable  DOE  Financial  Assistance 
Regulations  at  10  CFR  Part  600.  The 
regulations  and  guidance  documents 
can  be  accessed  on  the  DOE  Financial 
Assistance  Home  Page  at:  "http:// 
www. pr.doe.gov/fahome. html". 

Solicitation  Questions  and  Answers 

DOE  does  not  intend  to  hold  a 
preapplication  conference.  You  may 
submit  your  written  questions  via  e-mail 
to  denise.berry@oak.doe.gov  by 
November  29.  1999.  Responses  to 
questions  will  be  periodically  placed  on 
the  Oakland  Operations  Web  Site: 
"http://www.oak.doe.gov/financial/ 
sol page. html". 
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Part  800,  to 
a  financial 


nswers 


Information 

Information  about  the  development. 
submittal  of  applications,  eligibility, 
limitations,  the  selec-tion  process,  and 
other  policies  and  procedures  may  be 
found  on  "http://vv\vw,oak.doe.gov/ 
financial/sol _  page.html" 

Certifications 

Lobbying  Restrictions  (Department  of 
Interior  and  Related  Agencies 
Appropriations  Act.  1999] 

The  contractor  or  awardee  agrees  that 
none  of  the  funds  obligated  on  the 
award  shall  be  made  a\  ailable  for  any 
activity  or  the  publication  or 
distribution  of  literature  that  in  any  way 
tends  to  promote  public  support  or 
opposition  to  any  legislative  proposal 
on  which  congressional  action  is  not 
complete.  This  restriction  is  in  addition 
to  those  prescribed  elsewhere  in  statute 
and  regulation. 

Notice  Regarding  the  Purchase  of 
American-Made  Equipment  and 
Products — Sense  of  Congress 

It  is  the  sense  of  Congress  that,  to  the 
greatest  extent  practicable,  all 
equipment  and  products  purchased 
with  funds  made  available  under  this 
award  should  be  American-made. 

Simpson-Craig  Amendment 

.Applicant  organizations  which  are 
(iesrribed  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986  and  engage  in 
lobbying  activities  after  December  31.  1995 
shall  not  be  eligible  for  the  receipt  of  Federal 
funds  constituting  an  award,  grant,  or  loan. 
S('(  tion  501  (c)(4)  of  the  Internal  Revenue 
t.ude  of  1986  covers: 

"Civic  leagues  or  organizations  not 
organized  for  profit  but  operated  exclusively 
for  the  promotion  of  social  welfare,  or  local 
associations  of  employees,  the  membership 
of  which  and  the  net  earnings  of  which  are 
devoted  exclusively  to  charitable, 
educational,  or  recreational  purposes." 

As  set  forth  in  section  3  of  the  Lobbying 
Disclosure  Act  of  1995.  as  amended,  (2  U.S.C. 
1602).  lobbying  activities  are  defined  broadly 
to  include  among  other  things,  contacts  on 
behalf  of  an  organization  with  specified 
employees  of  the  Executive  Branch  and 
Congress  with  regard  to  Federal  legislative 
regulatory,  and  program  administrative 
matters.  Applicants  qualifving  as  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  must  fill  out  representation. 

Issued  in  Oakland,  California  on  November 

H.  1999. 

loan  Macrusky. 

Director.  Financial  Assistance  Center. 

Attachment  A — Notice  of  Intent  to 
Apply 

FAX:  (510)  637-2025 

TO:  Denise  Berry.  Contract  Specialist 


Name  of  Lead  Organization/Principal 
Investigator 

Name  of  Collaborating  Organization(s) 
Intend  to  submit  an  application  under 

Solicitation  No.    

Title:  

Scope  of  Work  Element:    

Engineering  or  fundamental  science  field, 
F- (from  Attachment  B) 


.Attachment  B — Applicable  Fields  of 
Work 

(To  designate  applicable  fields  of  nuclear 
engineering  and  fundamental  science  to 
facilitate  evaluation  of  applications) 

Xuclear  Engineering: 

F-1       Reactors,  reactor  systems, 
components,  structures,  and  reactor- 
power  conversion  cycles/concepts 

F-2       Instrumentation  and  control 
systems 

F-3      Reactor-fuel  systems  to 
improve  proliferation  resistance 

F-5-1     Materials  science 

F-5-2     Fundamental  chemistr\- 

F-5-3     Computational  and 
engineering  science 

F-5— 4     Nuclear  physics 
|FR  Dor  99-29860  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ICOO-505-000] 

Proposed  information  Collection  and 
Request  for  Comments 

November  9,  1999. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  .Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub,  L,  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
January  18.  2000, 

ADDRESSES:  Written  comments  on  the 
proposed  collection  of  information  may 
be  submitted  to  the  Federal  Energy 
Regulatorv  Commission.  Attn:  Michael 
Miller.  Office  of  the  Chief  Information 
Officer,  CI-1,  888  First  Street  NE, 
Washington.  DC  20426. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425  and  by  E-mail  at 
mike.miller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  Abstract. 
The  FERC-30.T,    .Application  for 
License  for  Water  projects  5MW  or  Less 
Capacity"  (OMB  No.  1902-0115) 
consists  of  the  filing  requirements  as 
defined  in  18  CFR  Sections  4.61,  4.71, 
4.93,  4.107-108,  4.201-202,  292.203 
and  292.208.  The  information  collected 
under  the  requirements  of  FERC-505  is 
used  by  the  Commission  to  implement 
the  statutory  provisions  of  part  1  of  the 
Federal  Power  Act  (FPA).  16  U.S.C. 
Sections  791a  et  seq.  and  3301-3432, 
and  Section  408  of  the  Energy  Security 
Act.  (P.L.  96-294,  June  30.  1980),  as 
amended  by  the  Electric  Consumers 
Protection  Act  (ECPA)  (P.L.  99--i95.  100 
Stat.  1243  (1986).  The  FPA  as  amended 
by  ECPA  provides  the  Commission  with 
responsibility  of  issuing  licenses  for 
nonfederal  hydropower  plants,  plus 
requiring  the  Commission  in  its 
licensing  activities  to  give  equal 
consideration  to  preserving 
environmental  quality.  ECPA  also 
amended  sections  10(a)  and  10(j)  of  the 
FPA  to  specif}'  the  conditions  on  which 
hydropower  licenses  are  issued,  to 
direct  that  the  project  be  adopted  in 
accordance  with  a  comprehensive  plan 
that  improves  waterways  for  interstate/ 
foreign  commerce  and  for  the 
protection,  enhancement  and  mitigation 
of  damages  to  fish  and  wildlife. 

Submission  of  the  information  is 
necessary  to  fulfill  the  requirements  of 
Sections  9  and  10(a)  of  tlie  Act  in  order 
for  the  Commission  to  make  the 
required  finding  that  the  proposal  is 
economically,  technically,  and 
environmentally  sound,  and  is  best 
adapted  to  the  comprehensive  plan  of 
development  of  the  water  resources  of 
the  region.  Under  Section  405(c)  of  the 
Public  Utilities  Regulatory  Policies  Act 
of  1978,  the  Commission  may  in  its 
discretion  (by  rule  or  order)  grant  an 
exemption  in  whole  or  in  part  from  the 
requirements  of  Part  I  of  the  FPA  to 
small  hydropower  projects  having  a 
proposed  installed  capacity  of  5.000 
kilowatts  or  less.  The  information 
collected  in  the  form  of  a  written 
application  for  a  license  and  used  by 
Commission  staff  to  determine  the  broad 
impact  of  a  hydropower  license 
application. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  changes  to  the 
existing  collection  of  data. 
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Burden  Statement:  Public  reporting 
burdon  for  this  collection  is  estimated 


as: 


Number  of  respondents 
0) 

Annual  responses  per  respondent 
(2) 

Average  burden  hours  per 
response 

(3) 

Total  annual  burden  hours 
{1)x(2)x(3) 

12 

1 

226 

2,712 

Estimated  cost  burden  to  respondents 
is  $143,278;  [i.e..  2.712  hours  divided  by 
2.080  hours  per  full  time  employee  per 
year  multiplied  by  S109,889  per  year 
equals  S143.278).  The  cost  per 
respondent  is  511,940. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain. 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifv'ing,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  14) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  th(?  whole  organization  rather 
than  any  one  particular  function  or 
activity. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission. 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  th()se  who  are  to  respond,  including 


the  use  of  appropriate  automated, 

electronic,  mechanical,  or  other 

technological  collection  techniques  or 

other  forms  of  information  technology, 

e.g.,  permitting  electronic  submission  of 

responses. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  99-29800  Filed  11-15-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No  ICOO-500-000] 

Proposed  Information  Collection  and 
Request  tor  Comments 

November  9.  1999. 

AGENCY:  Federal  Energy  Regulatory- 
Commission. 

ACTION:  Notice  of  proposed  information 
collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  the  Federal  Energy 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 

DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before 
lanuary  18.  2000. 

ADDRESSES:  Written  comments  on  the 
proposed  collection  of  information  may 
be  submitted  to  the  Federal  Energy 
Regulatory  Commission.  Attn:  Michael 
Miller.  Office  of  the  Chief  hiformation 
Officer.  CIN-1,  888  First  Street  NE. 
Washington.  DC  2n42fi. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  bv 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  208-2425  and  by  E-mail  at  mike. 
miller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION:  Abstract: 
The  FERC-500.  "Application  for 


License  for  Water  Projects  with  More 
than  5  MW  Capacity"  (OMB)  No.  1902- 
0058  consists  of  the  filing  requirements 
as  defined  in  18  CFR  Sections  4.32. 
4.38,  4.40-41,  4.50-51.  4.61,  4.71,  4.93, 
4.107-108,  4.201-.202.  16.1,  16.10, 
16.20,  292.203  and  292.208  The 
information  collected  under  the 
requirements  of  FERC-500  is  used  by 
the  Commission  to  determine  the  broad 
impact  of  a  hydropower  license 
application.  In  deciding  whether  to 
issue  a  license,  the  Commission  gives 
equal  consideration  to  full  range  of 
licensing  purposes  related  to  the 
potential  value  of  a  stream  of  river. 
Among  these  purposes  are: 
hydroelectric  development:  energy 
conservation:  fish  and  wildlife 
resources;  including  their  spawning 
grounds  and  habitat:  visual  resources: 
cultural  resources:  recreational 
opportunities:  other  aspects  of 
environmental  quality:  irrigation:  flood 
control  and  water  supply. 

Submission  of  the  information  is 
necessary  to  fulfill  the  requirements  of 
the  Federal  Power  Act  in  order  for  the 
Commission  to  make  the  required 
finding  that  the  proposal  is 
economically  sound,  is  best  adopted  to 
a  comprehensive  plan  for  improving/ 
developing  a  waterway  or  waterways. 
Under  Part  I  of  the  Federal  Power  Act 
(FPA),  (16  LJ.S.C.  Sections  791a  (et  seq.]. 
the  Commission  has  the  authority  to 
issue  licenses  for  hydroelectric  projects 
on  the  waters  over  which  Congress  has 
jurisdiction.  The  Electric  Consumers 
Protection  Act  (P.L,  99-495,  100  Stat. 
1243)  provides  the  Commission  with  the 
responsibility  of  issuing  licenses  for 
nonfederal  hydroelectric  plants  ECPA 
also  amended  the  language  of  the  FPA 
concerning  environmental  issues  to 
ensure  environmental  quality. 

Action:  The  Commission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  no  charge  to  the 
existing  collection  of  data. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


collection  c 
data  source 
reviewing  t 
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Number  of  respondents 
(1) 


Anual  responses  per  respondent 
(2) 


Average  burden  hours  per 
response 

(3) 


Total  annual  burden  hours 
(1)x(2)x(3) 


1 


899 


8.091 


Estimated  cost  burden  to  respondents 
is  S427.4.S8  [i.e..  8.091  hours  divided  by 
2.080  hours  per  full  time  employee  per 
\>'ar  multipiled  by  S109.889  per  year 
equals  S427.458).  The  cost  per 
respondent  is  547,495. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions: 

(2)  developing,  acquirmg,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements:  (4) 
training  personnel  to  respond  to  a 
collection  of  information:  [5]  searching 
data  sources;  (6)  c:ompleting  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  cost  applv  to  acti\ities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activitv. 

Comments  are  invited  on:  (1)  Whether 

the  proposed  collection  of  information 
is  necessary  for  the  proper  performancf 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy-  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumptums  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  wavs  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  tef;hnologv 


e.g.,  permitting  electronic  submission  of 

responses. 

Linwood  A.  Watson,  [r.. 

Acting  Secretary. 

[FR  Doc.  99-29801  Filed  11-15-99;  8:45  am] 

BILLING  CODE  671--01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-61-000] 

El  Paso  Natural  Gas  Company:  Notice 
of  Tariff  Filing 

November  9,  1999. 

Take  notice  that  on  November  4, 
1999,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  the  following  tariff 
sheets,  with  an  effecti\e  date  of  lanuarv 
1.2000. 

El  Paso  states  that  the  tariff  sheets  are 
being  made  in  compliance  with  the 
Commission's  order  issued  September 
29.  1999  at  Docket  No.  RP99-323-000, 

Second  Revised  Volume  No.  1-A 

Sixteenth  Revised  Sheet  No.  20 
Tenth  Revised  Sheet  No.  22 
Sixteenth  Revised  Sheet  No.  23 
Twentieth  Revised  Sheet  No.  24 
Sixteenth  Revised  Sheet  No.  26 
Sixteenth  Revised  Sheet  No.  27 
Thirteenth  Revised  Sheet  No.  28 
Third  Revised  Sheet  No.  37 
Third  Revised  Sheet  No.  38 
Sixth  Revised  Sheet  No.  256 
Sixth  Revised  Sheet  No.  257 

Third  Revised  Volume  No.  2 

Fortv-fifth  Revised  Sheet  No.  1-D.2 
Thirty-Ninth  Revised  Sheet  No.  1-D.3 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  revise  the  Gas  Research 
institute  surcharges  and  to  update  the 
identification  of  low  and  high  load 
factor  shippers. 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  .Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  bv  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://wrww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
Secretary. 
'FR  Doc.  99-29808  Filed  11-15-99;  8:45  am] 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No   RP98-1 8-003] 

Iroquois  Gas  Transmission  System. 
L.P.:  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

November  9,  1999 

Take  notice  that  on  November  4. 
1999,  Iroquois  Gas  Transmission 
System,  L.P.  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.,  1.  First  Revised  Sheet  No. 
6  and  Original  Sheet  Nos.  7  and  8. 
Iroquois  requests  that  the  Commission 
approve  the  tariff  sheets  effective 
November  4.  1999. 

Iroquois  states  that  the  revised  tariff 
sheets  reflect  a  negotiated  rate  between 
Iroquois  and  Duke  Energy  Trading  and 
Marketing,  LLC  for  transportation  under 
Rate  Schedule  RTS  begiiming  on 
November  4,  1999  through  March  31. 
2000. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
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be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Comniissi(jn  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
vvt'h  at  http://www.ferc.fed.us/online/ 
nms.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boergers, 
SfcnHary 
IFR  Doc.  99-29806  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6717-01-*! 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP00-6&-000] 

Mojave  Pipeline  Company,  Notice  of 
Tariff  Filing 

November  9,  1999. 

Take  notice  that  on  November  4, 
1999.  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  to  become 
part  of  its  FERC;  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
January  1,  2000: 

Third  Revised  Sheet  No.  11 

Mojave  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Commission's  order  issued  September 
29,  1999  at  Docket  No   RPg9- ,323-000. 
Mojave  states  that  the  tariff  sheet  revise 
the  Gas  Research  Institute  surcharges. 

Any  person  desiring  tn  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sectitms 
385.214  or  385  211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commissions  Rt'gulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
('ommission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www  fere. fed. us/online/ 
nms.htm  (call  202-208-2222  for 
assistance). 
David  P.  Boer^ers. 
Secrftcm 
(PR  Doc.  99-29807  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CPOO-2(>-000] 

Northern  Natural  Gas  Co, 
Application 


Notice  of 


November  9.  1999. 

Take  notice  that  on  November  2, 
1999,  Northern  Natural  Gas  Companv 
(Northern),  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330,  filed  in  Docket 
No.  CPOa-20-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  for  permission  and 
approval  to  abandon  an  individually 
certificated  transportation  agreement 
between  Northern  and  Reliant  Energy 
Minnegasco  (REM)  under  its  Rate 
Schedule  T-8  contained  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  2,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection  The 
application  may  be  viewed  on  the  web 
at  www. fere, fed. us/online/rims. htm. 
Call  (202)  208-2222  for  assistance. 

Northern  states  that  the  agreement 
provided  for  Northern  to  transport  up  to 
50,000  Mcf  of  natural  gas  per  day  on  a 
seasonal  basis,  at  the  direction  of  REM. 
from  its  Waterville  Storage  located  in 
Steele  County.  Minnesota  on  behalf  of 
REM.  According  to  Northern,  both 
parties  have  agreed  to  mutually 
terminate  the  underlying  contract. 
Additionally,  Northern  asserts  the  REM 
has  executed  a  firm  transportation 
agreement  to  provide  equivalent 
capacity  to  meet  its  market  demand 
pursuant  to  its  FERC  Gas  Tariff  and  in 
compliance  with  Part  284  of  the 
Commission's  regulations.  No  facilities 
will  be  abandoned  as  a  result  of  the 
requested  abandonment  of  service. 
Northern  contends  that  it  will  file  the 
approximately  revised  tariff  sheets  upon 
approval  of  the  Commission  of  the 
requested  abandonment. 

Any  questions  regarding  this 
application  should  be  directed  to  Don 
Vignaroli,  Regulatory  Analyst.  P.O.  Box 
3330,  Omaha,  Nebraska  68103-0330  at 
(402)  398-7139,  or  Keith  Peterson. 
Director,  Certificates  and  Reporting. 
P.O.  Box  3330,  Omaha.  Nebraska 
68103-0330  at  (402)  398-7421. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  30,  1999,  file  with  the 
Federal  Energy  Regulatorv  Commission 
(888  First  Street,  NE..  Washington.  DC 
20426)  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  land  the 


Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  bv 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intor\'ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  on  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  tbe  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  former  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  .Northern  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secmtnry^ 
IFR  Doc  q'>-29802  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  137-002] 

Pacific  Gas  &  Electric  Company; 
Notice  of  Meeting 

November  9,  1999. 

Take  notice  there  will  be  meetings  of 
the  Ecological  Resources  and  Recreation 
subgroups  of  the  Mokelumne 
Relicensing  Collaborative  on  Tuesday, 
November  16.  through  Thursday, 
November  18.  1999.  from  9:00  a.m.  to 
4:00  p.m.  at  the  PG&E  offices,  2740 
Gateway  Oaks  Drive,  in  Sacramento, 
California.  Expected  participants  need 
to  give  their  names  to  David  Moller 
(PG&E)  at  (415)  973-4696  so  they  can 
get  through  security. 


For  furtht 
contact  Dial 
7774. 
David  P.  Boe: 

SecretQiy. 
[FR  Doc.  99-: 
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19;  8:45  amj 


For  further  information,  please 
contact  Diana  Shannon  at  (202)  208- 
7774. 

David  P.  Boergers, 
Secretary. 
[FR  Doc.  99-29805  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ELOO-1 3-000] 

Seminole  Electric  Cooperative,  Inc., 
and  Florida  Municipal  Power  Agency, 
Complainants,  v.  Florida  Power  &  Light 
Company,  Respondent:  Notice  of 
Filing 

November  9.  1999. 

Take  notice  tliat  on  November  5, 
1999,  Seminole  Electric  Cooperative. 
Inc.  (SeminoleJ  and  Florida  Municipal 
Power  Agency  (FMPA)  tendered  for 
filing  a  joint  complaint  with  the 
Commission  regarding  Florida  Power  & 
Light  Company's  (F'PL)  failure  to 
correctly  administer  wholesale  formula 
rates  that  FPL  uses  in  its  Open  Access 
Transmission  Tariff  and  \'arious  other 
agreements  under  which  Seminole  and 
FMP  have  taken  or  are  currently  taking 
sen'ice  from  FPL. 

Anv  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE.  Washington,  DC  20426. 
in  accordance  with  Rules  21 1  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
.385.214),  All  such  motions  or  protests 
must  be  filed  on  or  before  December  6. 
1999.  Protests  will  be  considered  b\  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sever  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  This  filing  may 
also  be  viewed  on  the  Internet  at  http:/' 
/www. fere. fed, us/online/rims, htm  (call 
202-208-2222)  for  assistance.  Answers 
to  the  complaint  shall  also  be  due  on  or 
before  December  6,  1999. 
l.inwood  A.  Watson,  fr  . 
Ai'ing  .Sei  ;Hf(jrr, 
|FR  Doc.  99-29803  Filed  11-15-99;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT1 00-2-000] 

U-T  Offshore  System.  LLC:  Notice  of 
Tariff  Filing 

November  9, 1999. 

Take  notice  that  on  November  5,  1999 

U-T  Offshore  System,  L.L.C,  (U-TOS). 
(formerly  U-T  Offshore  System)  in 
conjunction  with  its  request  to 
redesignate  the  certificate  of  public 
convenience  and  necessary  of  U-T 
Offshore  System  to  reflect  the  new  name 
of  the  pipeline — U-T  Offshore  System, 
L,L,C.  and  the  conversion  of  the 
pipeline  from  a  partnership  to  a  limited 
liability  company — filed  a  complete 
copy  of  its  proposed  FERC  Gas  Tariff. 
Fourth  Revised  Volume  No.  1  (Original 
Sheet  Nos.  1  thru  160), 

U-T  Offshore  System,  L,L,C  states 
that  the  proposed  tariff  is  the  current  U- 
T  Offshore  System  tariff,  revised  only  to 
reflect  the  conversion  of  the  pipeline 
from  a  partnership  to  a  limited  liability 
company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  a  motion  to  intervene 
or  a  protest  with  the  Federal  Energy 
Regulatorv  Commission,  888  First 
Street.  N.E..  Washington,  DC  20426,  in 
accordance  with  Sections  385.214  or 
385.21 1  of  the  Commission's  Rules  and 
Regulations,  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriation  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  httpi/Zwu-^v. fere, fed, us/online/ 
rims, htm  (call  202-208-2222  for 
assistance), 
Ba\  id  P.  Boergers. 
Spcrctary-. 
(FR  Doc  99-29804  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6--7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  EC99-73-00-:    et  al.] 

Tennessee  Gas  Pipeline  Company,  et 
at.:  Electric  Rate  and  Corporate 
Regulation  Filings 

November  9, 1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  EC99-73-001 1 

Take  notice  that  on  October  29.  1999, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston, 
Texas  77252,  tendered  for  acceptance  a 
compliance  filing  in  the  above- 
captioned  docket, 

Tennessee  states  that  it  is  making  this 
filing  in  compliance  v/ith  the 
Commission's  September  29,  1999 
"Order  Approving  Disposition  of 
Jurisdictional  Facilities"  in  Docket  No, 
EC99-73,  El  Paso  Energy  Corporation 
and  Sonat  Inc,  88  FERC  61,302  (1999) 
(hereinafter,  the  September  29th  Order). 
In  the  September  29th  Order,  the 
Commission  approved  the  application 
of  El  Paso  Energy  Corporation  and  Sonat 
Inc.  requesting  Commission  approval  of 
the  proposed  merger  between  the  two 
companies,  Tennessee  further  states  that 
in  their  application,  the  respective 
companies  committed  to  file  tariff 
sheets,  for  each  of  their  jurisdictional 
pipeline  companies  that  ser\'e  the 
Southeast,  committing  that  future 
pipeline  expansion  capacity  will  be 
offered  to  all  shippers  on  a  non- 
discriminatory basis.  Upon  further 
review  of  its  Tariff,  Tennessee  notes  that 
its  currently  effective  tariff  pro\isions 
already  provide  that  expansions  of  its 
system  will  be  offered  on  a  non- 
discriminatory basis.  Specifically. 
Article  XVII  (Construction  of  Receipt 
and  Deliver}'  Facilities)  of  the  General 
Terms  and  Conditions  of  Tennessee's 
Tariff  sets  forth  Tennessee's  generally 
applicable  policy  for  the  construction, 
modification  and  rearrangement  of 
facilities  and  that  Tennessee  will  handle 
all  requests  for  construction  of  facilities 
"in  a  memner  which  is  not  unduly 
discriminatory." 

Comment  date:  November  29.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Jones  Black  River  Services,  Inr 
[Docket  No,  EGOO-13-OOOI 

Take  notice  that  on  October  29.  1999, 
as  amended  on  November  5.  1999.  Jones 
Black  River  Services,  Inc.  (Applicant) 
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filed  with  !ho  Federal  Energy  Regulatory 
Commission  an  Application  for 
Determindtion  of  Exempt  Wholesale 
G<'nerator  Status  pursuant  to  Part  365  of 
the  Commissions  Regulations  and 
Section  32  ot  the  Public  Utility  Holding 
Company  Act  of  1935.  as  amended. 

Applicant  is  a  wholly-owned  special 
purpose  subsidiary  of  [ones  Capital 
Corporation,  a  Delaware  corporation. 
Following  the  purchase  by  an  unrelated 
third  party  of  the  Fort  Drum 
Cogeneration  Project  (the  Facility)  from 
its  current  owner,  Black  River  Limited 
Partnership  (BRLP).  .Applicant  will  lease 
the  Facility  from  tht!  third  party 
purchaser  and  will  be  the  sole  operator 
of  the  Facilitv  Applicant  will  also  sell 
at  wholesale  the  eh^ctric;  energy  that  the 
Facility  generates.  BRLP  will  transfer  to 
IBRSI  all  operating  rights,  permits, 
easements  and  a  ground  lease 

The  Facility,  a  topping-cycle 
cogeneration  project  located  at  the  Fort 
Drum  Army  Base  in  Fort  Drum.  New 
^'ork.  is  currenth  a  Clommission- 
certified  qualifying  cogeneration 
facility.  The  Facility  consists  of  three 
multi-fuel  (coal,  petroleum  coke,  wood 
chip)  fired  circulating  tluidized  bed 
boilers,  and  an  extraction/condensing 
turbine  generator  of  approximately  50 
M\V  net  capacity.  The  Facility  also  will 
include  three  diesel  engine  generators, 
rated  at  one  M\V  each,  and  associated 
transmission  components 
interconnecting  the  project  with  the 
grid  The  Facnlitv's  total  net  electrical 
capacity  will  be  approximately  53  MVV. 
Due  to  termination  oi  the  thermal 
energy  contract  by  the  U.S.  Array,  the 
Facility  will  cease  to  be  a  QF  after 
December  31.  1999. 

Applicant  requests  that  the 
Commission  issue  its  determination  of 
EVVG  status  to  the  Applicant  as 
expeditiously  as  possible  so  that 
.Applicant  is  able  to  engage  in  permitted 
transactions  as  an  EVVG  on  Ian.  1,  2000. 

Copies  of  the  application  have  been 
served  upon  the  .New  York  Public 
vService  Commission,  and  the  Securities 
and  Exchange  Commission. 

Comment  date:  November  30,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Progress  Power  Marketing.  Inc 

[Dockiil  Nu.  KRUti-1618-0151 

Take  notice  that  on  October  22,  1999, 

Progress  Power  Marketing,  Inc.  filed 
their  quarterlv  report  for  the  quarter 
ending  September  30,  1999,  for 
information  only. 


4.  California  Power  Exchange 
Corporation 

[Docket  No.  ER99-2229-0021 

Take  notice  that  on  October  18.  1999. 
California  Power  Exchange  Corporation 
(CalPX)  submitted  a  compliance  filing 
in  response  to  the  Commission's 
September  17,  1999  order  in  this 
proceeding.  The  compliance  filing 
addresses  the  allocation  of  costs 
between  CalPX  and  its  division  known 
as  CalPX  Trading  Services  (CTS). 

Comment  date:  November  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company, 
Massachu.setts  Electric  Company.  The 
Narragansett  Electric  Company,  New 
England  Electric  Transmission 
Corporation.  New  England  Hydro- 
Transmission  Corporation,  New 
England  Hydro-Transmission,  Electric 
Company,  Inc.,  .'\llEnergy  Marketing 
Company,  L.L.C^..  Montaup  Electric 
Company,  Blackstone  Valley  Electric 
Company,  Eastern  Edison  Company. 
Newport  Electric  Corporation  and 
Research  Drive  LLC,  New  England 
Power  Company,  Montaup  Electric 
Company 

IDocket  No.  ER99-2832-O021 

Take  notice  that  on  October  29,  1999, 
in  compliance  with  the  Commission's 
September  29.  1999  order  in  the  above- 
referenced  proceeding  authorizing  the 
merger  New  England  Electric  System 
and  Eastern  Utilities  Associates  (New 
England  Power  Company,  et  al.,  88 
FERC"D  61,292  (1999)),  New  England 
Power  Company  and  its  affiliates 
(Massachusetts  Electric  Company, 
Narragansett  Electric  Company.  New 
England  Electric  Transmission 
Corporation.  New  England  Hydro- 
Transmission  Corporation.  New 
England  Hydro-Transmission  Electric 
Company.  Inc.,  AllEnergy  Marketing 
Company.  L.L.C.,  and  Research  Drive 
LLC),  and  Montaup  Electric  Company 
and  its  affdiates  holding  jurisdictional 
assets  (Blackstone  Valley  Electric 
Compcmy,  Eastern  Edison  Company, 
Newport  Electric  Corporation) 
submitted  for  filing  their  proposed  rate 
mechanism  to  maintain  the  status  quo 
in  the  New  England  Power  Pool. 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Sunbury  Generation,  LLC 

IDocket  No.  EK99-3420-U02I 

Take  notice  that  on  October  29,  1999, 
Sunbury  Generation,  LLC  (Sunbury) 
filed  a  notification  with  the  Commission 
that  service  will  commence  under  the 
Transition  Power  Purchase  Agreement 


between  Sunbury  and  PP&L.  Inc. 
(TPPA)  on  November  1.  1999.  the  date 
of  the  closing  for  Sunbur\ 's  purchase  of 
the  Sunbury  generating  facilities.  The 
Commission's  order  accepting  the  TPPA 
required  Sunbury  to  file  this  notification 
when  service  will  commence,  lllinova 
Power  Marketing,  Inc..  et  al..  88  FERC 
1161.189(1999). 

Comment  date:  Nov emher  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notic:e 

7,  Commonwealth  Edison  Company, 
Commonwealth  Edison  Company  of 
Indiana 

iDncket  No.  ER99-3886-001I 

Take  notice  that  on  October  29.  1999. 
Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana  filed  tariff  sheet  changes  in 
compliance  with  the  Commission's 
order  of  September  29,  1999  in  this 
proceeding. 

Comment  dofe:  November  18.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Illinois  Light  Company 

[Docket  No.  EROO-341-OUOl 

Take  notice  that  on  October  29.  1999, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street.  Peoria.  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  two  service  agreements  with 
two  new  customers.  lllinova  Power 
Marketing.  Inc.  and  TXII  Energy 
Trading  Company  a  name  change  for 
one  customer  from  Strategic  Energy  Ltd. 
to  Strategic  Energy  L.L.C. 

CILCO  requested  an  effective  date  of 
October  4.  1999  for  the  new  service 
agreements. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Commission 

Comment  date:  November  18.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  American  Electric  Power  Service, 
Corporation  on  behalf  of:  Appalachian 
Power  Company,  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company.  Kentucky  Power 
Company.  Kingsport  Power  Company, 
Ohio  Power  Company,  Wheeling  Power 
Company.  Consumers  Energy  Company. 
Detroit  Edison  Company.  FirstEnergy 
Corporation  on  behalf  of:  The 
Cleveland  Electric.  Illuminating 
Company.  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  The 
Toledo  Edison  Company,  Virginia 
Electric  and  Power  Company 

;Do(  ket  No.  tS9y-b2-U0U| 

Take  notice  that  on  June  3,  1999. 
American  Electric  Power  Service 
Corporation  nn  behalf  of  the  public 
utility  operatinj^  c:ompany  subsidiaries 
of  the  .\EP  system  (Appalachian  Power 
Company,  Columbus  Southern  Power 
Company.  Indiana  Michigan  Power 
Company,  Kentucky  Power  Cfimpany, 
Kingsport  Power  Company,  Ohio  Power 
Company,  and  Wheeling  Pow'er 
Company),  Consumers  Energy 
Company.  Detroit  Edison  Company, 
FirstEnergy  Corp.  on  behalf  of  the 
transmission-owning  FirstEnergy 
Operating  Companies  (The  Cleveland 
Electric  Illuminating  Company,  Ohio 
Edison  Company.  Pennsylvania  Power 
Company,  and  The  Toledo  Edison 
Company),  and  Virginia  Electric  and 
Power  Company  (collectively,  the 
Alliance  Companies)  filed  an 
application  for  authorization  under 
Section  204  of  the  Federal  Power  Act  for 
Alliance  Publico  to  issue  securities  in 
the  form  of  an  initial  public  offering 

All  comments  filed  should  be  limited 
to  the  subject  of  the  requested 
authorization  of  the  securities. 

Comment  date:  November  26.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Ogden  Martin  Systems  of  Union. 
Inc. 

(Docket  No.  EROO-446-OOOl 
Take  notice  that  on  November  1. 

1999.  Ogden  Martin  Systems  of  Union. 

Inc.,  tendered  for  filing  a  rate  schedule 

to  engage  in  sales  at  market-based  rates 
Comment  date:  November  19.  1999.  m 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  ARCOCQCKiln.  Inc. 

IDocket  No.  ER00-443-OO0| 

Take  notice  that  on  November  1. 
1999,  ARCO  CQC  Kiln.  Inc.  (Applicant) 
a  Delaware  Corporation  which  owns 
and  operates  an  electric  generating 
facility  at  its  industrial  facility  known  as 
a  calciner  (which  converts  petroleum 
coke  to  anode-grade  coke)  in 


Wilmington,  California,  has  applied 
before  the  Commission  for  an  order 
accepting  its  proposed  FERC  Electric 
Rate  Schedule  No.  1.  under  which  it 
proposes  to  make  sales  of  electric 
capacity  and  energy  to  wholesale 
customers  at  market-based  rates,  as  well 
as  sales  of  certain  ancillary  services  at 
market-based  rates. 

Applicant  further  requests  that  the 
Commission:  (1)  Accept  the  rate 
schedule  for  filing.  (2)  grant  waivers  of 
certain  of  the  Commission's 
Regulations,  and  (3)  grant  blanket 
authorizations  of  certain  other  actions 
under  the  Commission's  Regulations. 

Comment  date:  November  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notit:e 

12.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  EROO-442-000) 

Take  notice  that  on  November  1 . 
1999,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  an  amendment  to  Rate 
Schedule  194  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Steuben  Rural  Electric  Cooperative  (the 
Cooperative).  The  proposed  amendment 
would  increase  revenues  by  Si. 218. 50 
based  on  the  tweh'e  month  period 
ending  December  31.  2000. 

This  rate  filing  is  made  pursuant  to 
Article  I\'.  Section  B  of  the  February  26, 
1999  Facilities  Agreement  between 
\"^SEG  and  the  Cooperative,  filed  with 
FERC.  The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  month  ended  December  31, 
1998.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  tap  of  NYSEG's 
South  Addison  to  Presho  34.5  kV 
transmission  line.  Such  tap  of  NYSEG's 
transmission  line  connects  to  the 
Cooperative's  Sullivan  Road  Substation 
and  is  for  the  sole  use  of  the 
Cooperative. 

NYSEG  requests  an  effective  date  of 
lanuary  1.  2000. 

Copies  of  the  filing  were  ser\'ed  upon 
the  Steuben  Rural  Electric  Cooperative  , 
Inc  and  the  Public  Service  Commission 
of  the  State  of  New  York 

Comment  date:  November  19,  1999,  in 
ac;cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


13.  New  York  State  Electric  &  Gas 
Corporation 

IDocket  .No.  EROO--44 1-000) 

Take  notice  that  on  November  1 . 
1999,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  an  amendment  to  Rate 
Schedule  117  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Delaware  County  Electric  Cooperative 
(the  Cooperative).  The  proposed 
amendment  would  increase  revenues  by 
S505.59  based  on  the  twelve  month 
period  ending  December  31,  2000. 

This  rate  filing  is  made  pursuant  to 
Section  1  (c)  and  Section  3  (a)  through 
(c)  of  Article  IV  of  the  June  1 .  1977 
Facilities  Agreement  between  NYSEG 
and  the  Cooperative,  filed  with  FERC. 
The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  month  ended  December  31, 

1998.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  34.5  kV  tie  line 
from  Taylor  Road  to  the  Jefferson 
Substation,  constructed  by  NYSEG  for 
the  sole  use  of  the  Cooperative. 

NYSEG  requests  an  effective  date  of 
January  1.  2000. 

Copies  of  the  filing  were  served  upon 
the  Delaware  County  Electric 
Cooperative  ,  Inc.  and  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  November  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  EROO-440-OOOl 
Take  notice  that  on  November  1 , 

1999.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Section  35.13  of 
the  Federal  Energy  Regulaton,' 
Commission's  (FERC  or  Commission) 
Regulations,  an  amendment  to  Rate 
Schedule  72  filed  with  FERC 
corresponding  to  an  Agreement  with  the 
Municipal  Board  of  the  Village  of  Bath 
(the  Village).  The  proposed  amendment 
would  increase  revenues  by  $681.80 
based  on  the  twelve  month  period 
ending  December  31,  2000, 

This  rate  filing  is  made  pursuant  to 
Section  2  (a)  through  (c)  of  Article  IV  of 
the  December  1,  1977  Facilities 
Agreement  between  NYSEG  and  the 
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Village,  filed  with  FERC.  The  annual 
charges  for  rmitino  operation  and 
maintenance  and  general  expenses,  as 
well  as  revenue  and  property  taxes  are 
revised  based  on  data  taken  from 
NYSECi'^  .Annual  Report  to  the  Federal 
Energy  Regulatory  Commission  (FERC 
Form  1)  for  the  twelve  month  period 
ending  December  31.  1998.  The  revised 
facilities  charge  is  levied  on  the  cost  of 
the  tap  facilitv  constnicted  and  owned 
by  NYSEG  to  connect  its  34,5  kV 
transmission  line  located  in  the  Village 
to  the  Village's  Fairview  Drive 
Substation. 

NYSEG  requests  an  effective  date  of 
Januar>-  1.  2000 

Copies  of  the  filing  were  served  upon 
the  Municipal  Board  of  the  Village  of 
Bath  and  the  Public  Service 
Commission  of  the  State  of  New  York. 

Comment  date:  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Northern  States  Power  Ciompany 
(Minnesota)  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER0O-^39-O00l 

Take  notice  that  on  October  28,  1999, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP), 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  North  Central  Power 
Co..  Inc. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective 
November  1,  1999,  and  requests  waiver 
of  the  Commission's  notice 
requirements  in  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 

Comment  date:  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duke  Energy  Oakland  LLC 

[Docket  No.  EROO-^37-000) 
Take  notice  that  on  November  1, 

1999.  Duke  Energy  Oakland  LLC. 

tendered  for  filing  revised  tariff  sheets 

in  the  above  referenced  docket  to  restate 

schedules  to  its  Must-Run  Schedule. 
Comment  date:  November  19,  1999,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

17.  Duke  Energy  Moss  Landing  LLC 

[Docket  Nu  KRl)()-4.ib-000| 

Take  notice  that  on  November  1, 
1999,  Duke  Energy  Moss  Landing  LLC, 
tendered  for  filing  revised  tariff  sheets 
in  the  above  referenced  docket  to  restate 
schedules  to  its  Must-Run  Schedule. 

Comment  date:  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Duke  Energy  South  Bay  LLC 

[Docket  No.  EROO-435-OOOl 

Take  notice  that  on  November  1 . 
1999.  Duke  Energy  South  Bay  LLC. 
tendered  for  filing  revised  tariff  sheets 
in  the  above-referenced  docket  to  restate 
schedules  to  its  Must-Run  Schedule. 

Comment  date:  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  CoEnergy  Trading  Company 

[Docket  No.  ER00-^34-O00| 

Take  notice  that  on  November  1 , 
1999,  CoEnergy  Trading  Company  (Co- 
Energy),  tendered  for  filing  a  Notice  of 
Cancellation  of  CoEnergy's  Rate 
Schedule  FERC  No.  1 ,  effective  as  of 
September  30,  1999. 

Comment  date:  November  19,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Entergy  Services,  Inc. 

[Docket  No.  EROO-432-OOOj 

Take  notice  that  on  November  1 . 
1999,  Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc..  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergv' 
New  Orleans.  Inc.  (together  Entergy), 
tendered  for  filing  an  Amendment  to  the 
System  Agreement  to  inc:lude  the  cost  of 
any  sulfur  dioxide  emission  allowances 
used  to  generate  energy  exchanged 
among  the  Operating  C^ompanies. 

Entergy  has  served  a  copy  of  this 
filing  on  its  state  and  local  regulatory' 
commissions. 

Entergy  requests  an  effective  date  of 
January  1,  2000,  for  the  Amendment,  to 
coincide  with  the  commencement  of 
Phase  II  of  the  Title  IV  (the  acid  rain 
control  title)  of  the  Clean  Air  Act 
Amendments. 

Comment  date:  November  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Illinova  Power  Marketing,  Inc. 

[Docket  No.  EROO-431-000] 

Take  notice  that  on  November  1 , 
1999,  Illinova  Power  Marketing.  Inc. 
tendered  for  filing  an  Electric  Power 
Transaction  Service  Agreements  under 
which  certain  customers  will  take 
service  pursuant  to  IPMI's  power  sales 
tariff.  Rate  Schedule  FERC  No.  1. 

IPMI  has  requested  an  effective  date 
of  October  1,  1999,  for  each  service 
agreement. 

Comment  date:  November  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Duke  Energy  Corporation 

[Docket  No.  EROO-426-OOOl 

Take  notice  that  on  November  1. 
1999,  Duke  Energy  Corporation  (Duke), 
tendered  for  filing  a  Service  Agreement 
with  TXU  Energy  Trading  Com  pan  v.  for 
Firm  Transmission  Service  under 
Duke's  Open  Access  Transmission 
Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  September  20.  1999  or 
upon  acceptance  by  the  Commission. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission, 

Comment  date:  November  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Montana  Power  Company 

I  Docket  No,  ERlJ0-425-00()l 

Take  notice  that  on  November  1, 
1999.  The  Montana  Power  Company 
(Montana),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Firm  Point-To-Point  Transmission 
Service  Agreement  and  executed  Non- 
Firm  Point-to-Point  Service  Agreement 
with  PacifiCorp  Power  Marketing.  Inc. 
under  Montana's  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  5  (Open 
Access  Transmission  Tariff), 

A  copy  of  the  filing  was  served  upon 
PacifiCorp  Power  Marketing.  Inc, 

Comment  date:  November  19,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Northern  States  Power  Company 
(Minnesota),  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  EROO-422-000] 

Take  notice  that  on  November  1 , 
1999.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  the  existing  Exhibit  VII  and 
revised  Exhibits  VIII  and  IX  to  the 
Agreement  to  Coordinate  Planning  and 
Operations  and  Interchange  Power  and 
Energy  Between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin) 
(Interchange  Agreement).  The 
Interchange  Agreement  is  NSP 
(Minnesota)  FERC  Rate  Schedule  No. 
43  7  and  NSP  (Wisconsin)  FERC  Rate 
Schedule  No.  73. 

The  NSP  Companies  request  an 
effective  date  of  [anuary  1,  2000.  60- 
days  after  filing,  without  suspension. 

Copies  of  the  filing  letter  and  Exhibits 
VII,  VIII  and  IX  have  been  ser\'ed  upon 
the  State  Commissions  of  Michigan. 
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Minnesota,  North  Dakota.  South  Dakota 
and  Wisconsin. 

Comment  dafe;  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice 

25.  MidAmerican  Energ>  Company 

[Docket  No.  EROO-42 1-000] 

Take  notice  that  on  November  1 , 
1999,  MidAmerican  Energv  Companv 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  for  Power  Sales,  FERC 
Electric  Rate  Schedule.  Original  Volume 
No.  5.  The  proposed  change  consists  of 
certain  reused  tariff  sheets  consistent 
with  the  quarterly  filing  requirement. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  for  tho 
purpose  of  complying  with  the 
requirements  set  forth  in  Southern 
Companv  Services,  Inc..  73  FERC 
161. 130 "(1996),  relating  to  quarterly 
filings  bv  public  utilities  of  summaries 
of  short-term  market-based  power 
transactions.  The  tariff  sheets  contain 
summaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  for 
the  applicable  quarter. 

MidAmerican  proposes  an  effective 
date  of  the  first  day  of  the  applicable 
quarter  for  the  rate  schedvde  change. 
Accordingly.  MidAmerican  requests  a 
waiver  of  the  60-day  notice  requirement 
for  this  filing.  MidAmerican  states  that 
this  date  is  consistent  with  the 
requirements  of  the  Southern  Companv 
Services.  Inc..  order  and  the  effecti\e 
date  authorized  in  Docket  No.  ER96- 
2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commissicjn  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  dafe;  November  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pacific  Gas  and  Electric  Company 

IDocket  No.  EROO-4 18-0001 

Take  notice  that  on  November  1 , 
1999.  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  request  for 
termination  of  the  Power  Sale 
Agreement  between  Pacific  Gas  and 
Electric  Company  and  Sacramento 
Municipal  Utility  District  (SMUD). 
dated  luly  28,  1988.  initially  accepted 
bv  the  Commission  on  December  7, 
1988  and  designated  as  PG&E  Rate 
Schedule  FERC  No.  122.  PG&E  also 
tendered  for  filing  a  request  for 
termination  of  the  Transmission  Rate 
Schedule,  dated  November  1.  1988.  as 
accepted  bv  the  Commission  on  [une  17, 
1991  and  designated  as  PG&E  Rate 
Schedule  FERC  No.  138, 


Copies  of  this  filing  have  been  served 
upon  SMUD  and  the  California  Public 
Utilities  Commission, 

Comment  da<e:  November  19,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

27.  Duke  Energy  Corporation 

[Docket  No.  EROO-4 15-000) 

Take  notice  that  on  November  1 . 
1999.  Duke  Energy  Corporation  (Duke) 
tendered  for  filing  a  Service  Agreement 
with  TXU  Energy  Trading  Company  for 
Non-Firm  Transmission  Service  under 
Duke  s  Open  Access  Transmission 
Tariff, 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  September  20,  1999 
or  upon  acceptance  by  the  Commission. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  November  19.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Montana  Power  Companv 

[Doclvet  .\g.  EROO-414-UUOi 

Take  notice  that  on  November  1 . 
1999.  The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an  unexecuted 
Network  integration  Transmission 
Ser\'ice  Agreement  and  Network 
Operating  Agreement  with  Smurfit- 
Stone  Container  Corporation  under 
Montana's  FERC  Electric  Tariff.  Fourth 
Revised  Volume  No.  5  (Open  Access 
Transmission  Tariff). 

A  copy  of  the  filing  was  served  upon 
Smurfit-Stone  Container  Corporation. 

Comment  date:  November  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northern  States  Power  Company 
(Minnesota).  Northern  States  Power 
Company  CVVisconsin) 

[Docket  No.  EROO-413-OOOl 

Take  notice  that  on  November  1, 
1999,  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (jointly  NSP) 
tendered  for  filing  a  Firm  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Northwestern 
Wisconsin  Electric  Company. 

NSP  requests  that  the  Commission 
accept  the  Agreements  effective 
November  1.  1999.  and  requests  waiver 
of  the  Commission's  notice 
requirements  m  order  for  the 
agreements  to  be  accepted  for  filing  on 
the  date  requested. 


Comment  date:  November  19,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  ISO  New  England  Inc. 

[Docket  No.  EROO-395-OOOl 

Take  notice  that  on  November  1, 
1999,  ISO  New  England  Inc,  (ISO) 
tendered  for  filing  proposed  rates  under 
Section  205  of  the  Federal  Power  Act  for 
its  FERC  Tariff  for  Transmission 
Dispatch  and  Power  Administration 
Services  (the  Tariff). 

Pursuant  to  Section  35.13(a){l)  of  the 
Commission's  Regulations,  18  CFR 
35.13(a)(1),  the  ISO  seeks  approval  of 
the  rates  set  forth  in  its  Tariff  and 
accompanying  rate  schedules. 

The  ISO  requests  that  these  rates  be 
allowed  to  go  into  effect  on  January  1 . 
2000. 

Copies  of  the  filing  were  served  upon 
all  Participants  in  the  New  England 
Power  Pool  (NEPOOL)  and  all  non- 
Participant  entities  that  are  customers 
under  the  NEPOOL  Open  Access 
Transmission  Tariff,  as  well  as  on  the 
utility  regulatory  agencies  of  the  six 
New  England  States. 

Comment  date:  November  19.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/  online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers. 
Secrtttary. 
[PR  Doc.  99-29835  Filed  1 1-15-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-64761-1] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request,  NSPS— 
Pressure  Sensitive  Tape  and  Label 
Surface  Coating  Operations 

agency:  Environmental  Protection 

-Agency  (EP.M. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.501  pt  sf'q  i,  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  Subpart  RR — Pressure 
Sensitive  Tape  and  Label  Surface 
Coating  Operations — OMB  control 
number  2060-0004  expiration  date. 
January  J 1 .  2000.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
ir  [)efore  December  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandv  Fanner  at  EPA  bv  phone  at  (202) 
260-2740.  hv  E-.Mail  at" 
Farmer  Sandv@epamail.epa.gov  or 
download  a  copy  of  the  ICR  off  the 
Internet  at  http://www.epa.gov/icr  and 
refer  to  EPA  ICR  \o   0658.07. 
SUPPLEMENTARY  INFORMATION:  Title: 
NSPS  Subpart  RR — Pressure  Sensitive 
Tape  and  Label  Surface  Coating 
Operations  (OMB  Control  No.  2060- 
0004;  EPA  ICR  No.  0658.07;  Expiration 
January  31.  2000).  This  review  request 
is  for  an  extension  of  a  currently 
approved  collection. 

.■\bstract:  Owners  or  operators  of  the 
affected  facilities  described  must  make 
one-time-only  notifications.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
w  hich  the  monitoring  system  is 
inoperative.  Monitoring  requirements 
specific  to  New  Source  Performance 
Standards — Subpart  RR  for  Pressure 
Sensitive  Tape  and  Label  Surface 
Coatmg  Operations  provide  EPA  with 
information  on  the  operation  of  the 
emission  control  device  and  compliance 
with  the  volatile  organic  compound 
(VOC)  standard.  Quarterly  reports  of 
excess  emissions  are  required.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance; 


and  are  required,  in  general,  of  all 
sources  subject  to  NSPS.  Any  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  2  years  following  the  date  of  such 
solvent  content  and  temperature 
measurements,  excess  emission  reports, 
and  records  of  coatings  and  solvents 
used. 

Approximately  410  sources  are 
currently  subject  to  the  standard,  and  it 
is  estimated  that  an  additional  10 
sources  per  year  will  become  subject  to 
the  standard  in  the  next  three  years.  All 
reports  are  sent  to  the  delegated  State  or 
Local  authority.  In  the  event  that  there 
is  no  such  delegated  authority,  the 
reports  are  sent  directly  to  the  EPA 
Regional  Office.  The  required 
information  consists  of  emissions  data 
and  other  information  that  have  been 
determined  not  to  be  private.  However. 
any  information  submitted  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  made  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40.  Chapter  1, 
part  2,  subpart  B — Confidentiality  of 
Business  Information  (see  40  CF'R  part  2; 
41  FR  36902,  September  1.  1976; 
amended  by  43  FR  40000,  September  8, 
1978;  43  FR  42251,  September  20,  1978; 
44  FR  17674.  March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentlv  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  q  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  06/04/ 
1999  (64  FR  30011);  no  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  38  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain. 
or  disclose  or  provide  information  to  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 


information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Owners/Operators  of  Pressure  Sensitive 
Tape  and  Label  Surface  Coating 
Operation  Facilities 

Estimated  S'umber  nf  Respondents: 
410. 

Frequency  of  Response:  Initially, 
quarterlv  and  semi-annually. 

Estimated  Total  Annual  Hour  Burden: 
39.104  hours. 

Estimated  Total  Annualized  Capital, 
O&M  Cost  Burden:  Si  .880.000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracv  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  nf  automated  collection 
tec:hniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No, 0658. 07  and 
OMB  Control  No.  2060-0004  in  anv 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Office  of  Policy, 

Regulatorv  Information  Division 

(2i37].  401  M  Street.  SVV. 

Washington,  DC  20460; 
and 
Office  of  Information  and  Regulator\' 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  November  9.  1999. 
Richard  T.  VVestliind. 

.Acting  Dirfftor.  Heguiatory Information 

Division. 

(PR  Doi    qn-2n880  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Clean 
Water  Needs  Survey 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Clean  Water  Needs  Survev. 
EPA  ICR  No.  0318.08.  OMB  Control' No. 
2040-0050.  expiration  date  fanuarv  31. 
2000.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
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expected  burden  and  cost:  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 

or  bpfnn'  Dcfpmhpr  IR    iqQQ 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandv  Farmer  at  EPA  bv  phone  at  (202) 
260-2740.  by  email  at 
farmer.sandy@epa.gov.  or  download  a 
copy  of  the  ICR  off  the  Internet  at  http:/ 
/w\vvv.epa.gn\-  icr  and  refer  to  EPA  ICR 
No.  0318.08. 
SUPPLEMENTARY  INFORMATION: 

Title:  Clean  Water  Needs  Survey 
(OMB)  Control  No.  2040-0050:  EPA  ICR 
No.  318.08;  expiring  1/31/2000.  This  is 
an  extension  of  a  currently  approved 
collection. 

Abstract:  The  Needs  Survey  is 
rt'ijuired  bv  sections  205(a)  and 
51B(bi(l]  of  the  Clean  Water  Act  (CWA). 
It  is  a  biennial  inventory  of  publicly 
owned  wastewater  treatment  works 
(POTWs)  in  the  United  States  as  well  as 
an  estimate  of  how  many  POTWs  are 
needed  to  be  built.  The  Survey  is  a  joint 
effort  of  the  States.  EPA  Headquarters 
(Office  of  Wastewater  Management 
(OWM))  and  EPA  Regions.  The  Survey 
records  costs  associated  with  a  broad 
range  of  water  quality  and  public  health 
problems  eligible  for  binding  from  the 
State  Revolving  Fund  program  under 
Title  VI  of  the  CWA.  This  includes  the 
collection  and  treatment  of  municipal 
wastewater,  the  control  of  combined 
sewer  overflows,  storm  water 
management,  and  control  of  non  point 
source  runoff.  The  States  provide  this 
information  to  EPA.  EPA  achieves 
national  consistency  in  the  final  results 
through  the  application  of  uniform 
guidelines  and  validation  techniques. 
No  confidential  information  is  used,  nor 
is  sensitive  information  protected  from 
release  under  the  Public  Information 
Act  used. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CiFR  1320.8(d), 
soliciting  comments  on  this  collection 
nf  information  was  published  on  7/8/99 
(84  FR  3B866);  t\vo  comments  were 
received. 

Burden  StatPinent:  The  annual 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  1.47 
hours  per  response.  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  person  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  tn  or  for  a  Federal  agency. 


This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technologv'  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifving  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information: 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements:  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information:  search  data  sources: 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  States, 
District  of  Columbia,  Puerto  Rico,  Virgin 
Islands,  and  Pacific  Territories. 

Estimated  X'umher  of  Respondents: 
56. 

Frequency  of  Response:  Biermial. 

Estimated  Total  Annual  Hour  Burden: 
21,000  hours. 

Estimated  Total  Annualized  Non- 
Labor  Cost  Burden:  S6,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  0318.08  and 
OMB  Control  No.  2040-0050  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Office  of  Policy, 

Regulatory  Information  Division 

(2137).  401  M  Street,  SW, 

Washington,  DC  20460: 
and 
Office  of  Information  and  Regulator^' 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street,  NW, 

Washington,  DC  20503, 

Dated:  November  9,  1999. 

Richard  T.  Wesflund, 

Acting  Director.  Regulatory  Information 
Division. 

fPR  Dor  q0-:9895  Filed  11-15-99:  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6476^] 

Acid  Rain  Program:  Draft  Acid  Rain 
Compliance  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  a  draft  nitrogen  oxides 
compliance  plan. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  a  draft 


nitrogen  oxides  (NOx)  compliance  plan 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  parts  72 
and  76).  Because  the  Agency  does  not 
anticipate  receiving  adverse  comments, 
the  draft  NOx  compliance  plan  is  also 
being  issued  as  a  direct  final  action  in 
the  notice  of  a  final  NOx  compliance 
plan  published  elsewhere  in  today's 
Federal  Register. 

DATES:  Comments  on  the  draft  NOx 
compliance  plan  proposed  by  this 
action  must  be  received  on  or  before 
December  16,  1999. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the  NOx 
compliance  plan,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  U.S.  EPA  Region  9,  75  Hawthorne  St.. 
San  Francisco,  CA  94105. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  NOx  compliance  plans 
permit  to  David  Howekamp,  Director. 
Air  and  Toxics  Division  (A-5-2) 
(address  above). 

Submit  all  comments  in  duplicate,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  covered  by  the  draft  NOx 
compliance  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  and  issues  not  relevant  to 
the  draft  NOx  compliance  plan. 

Hearings.  To  request  a  public  hearing 
on  the  draft  NOx  compliance  plan, 
submit  a  written  request  stating  the 
issues  proposed  to  be  raised  in  the 
hearing  and  explaining  how  a  hearing 
will  contribute  to  the  decision-making 
process.  EPA  may  schedule  a  hearing  if 
EPA  finds  that  it  will  contribute  to  the 
decision-making  process  by  clarif\dng 
significant  issues  affecting  the  draft  NOx 
compliance  plan 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branoff,  U.S.  EPA  Region  9,  (415) 
744-1290 

SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  the  draft 
NOx  compliance  plan  and  the  NOx 
compliance  plan  issued  as  a  direct  final 
action  in  the  notice  of  a  final  NOx 
compliance  plan  published  elsewhere  in 
today's  Federal  Register  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  comments  are  timely  received 
on  the  draft  NOx  compliance  plan,  the 
NOx  compliance  plan  in  the  notice  of  a 
final  NOx  compliance  plan  will  be 
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vvithiirnu  n.  Because  the  Agency  will  not 
institute  a  second  comment  period  on 
this  notice  of  a  draft  NOx  compliance 
[ilan.  any  parties  interested  in 
commenting  should  do  so  during  this 
comment  period. 

For  further  information  and  a  detailed 
description  of  the  NXK  compliance 
plan,  see  the  information  provided  in 
the  notice  of  a  final  NQ\  compliance 
plan  elsewhere  in  today  s  Federal 
Register 

DhI.mI.  October  22,  1999. 
Brian  |.  McLean, 

Director.  Clean  Air  Markets  Division,  Office 
of  A  tmospberic  Programs.  Office  of  Air  and 
Hadiation. 
IFR  Do(    MQ-2<l8q7  Filed  11-15-99;  8:45  am] 

BILUNG  C00£  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6476-3] 

Acid  Rain  Program:  Acid  Rain 
Compliance  Plan 

agency:  Environmental  Protection 

.\i^ency  (EPA). 

ACTION:  Notice  of  a  final  nitrogen  oxides 

compliance  plan. 

summary:  The  U.S.  Environmental 

Protection  Agencv  is  issuing,  as  a  direct 
final  action,  a  nitrogen  oxides  (NOxl 
compliance  plan  in  accordance  with  the 
.•\cid  Rain  Program  regulations  (40  CFR 
parts  72  and  76).  Because  the  Agency 
does  not  anticipate  receiving  adverse 
comments,  the  compliance  plan  is  being 
issued  as  a  direct  final  action. 
DATES:  The  NO\  compliance  plan  issued 
in  this  direct  final  action  will  be  final 
on  December  27,  1999  unless 
significant,  adverse  comments  are 
received  by  December  16.  1999.  If 
significant,  adverse  comments  are 
timely  received  on  the  N0\  compliance 
plan  in  this  direct  final  action,  the  N0\ 
compliance  plan  will  be  withdrawn 
through  a  notice  in  the  Federal  Register 
ADDRESSES:  .Administrative  Records. 
The  administrative  record  for  the  NO\ 
compliance  plan,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  U.S.  EPA  Region  9.  75  Hawthorne  St., 
,San  Francisc:o.  C.-\  9410,5 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Branoff,  U.S.  EPA  Region  9,  (415) 
744-1290. 

SUPPLEMENTARY  INFORMATION: 
Significant,  afiverse  public  comments 
received  on  the  NCJ\  compliance  plan  in 
this  direct  final  action  that  are  timely 
received  will  be  addressed  in  a 
subsequent  approval  or  denial  of  a  NOx 
compliance  plan  Such  approval  or 


denial  will  be  based  on  the  draft  NOx 
compliance  plan  in  the  notice  of  a  draft 
NOx  compliance  plan  that  is  published 
elsewhere  in  today's  Federal  Register 
and  that  is  identical  to  this  direct  final 
action. 

U.S.  EPA  is  issuing,  under  40  CFR 
76.11,  a  NOx  averaging  plan  with  which 
units  1,  2,  3,  4,  and  5  at  the  Four 
Corners  utility  plant  in  New  Mexico 
will  comply  for  years  2000-2004.  For 
each  year  under  the  plan,  the  actual 
annual  average  rate  for  NQ\  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.79  lb/ 
mmBtu  for  unit  1,  and  0.57  Ib/mmBtu 
each  for  units  2,  3,  4  and  5  The  actual 
annual  heat  input  for  units  1.2.  and  3 
shall  not  be  greater  than  17.000.000 
mmBtu.  17,000,000  mmBtu.  and 
21.000,000  mmBtu  respectively,  and  not 
less  than,  for  units  4  and  5.  45,000,000 
mmBtu  each.  Under  the  plan,  the  actual 
Btu-weighted  annual  average  NOx 
emission  rate  for  units  1-5  shall  be  less 
than  or  equal  to  the  Btu-weighted 
annual  average  NOx  emission  rate  for 
units  1-5  had  they  each  been  operated, 
during  the  same  period  of  time,  in 
compliance  with  the  applicable 
emission  limitations  under  40  CFR  76.5, 
76.6,  or  76.7.  The  Designated 
Representative  is  John  R.  Denman. 

Dated:  October  22,  1999. 
Brian  ).  McLean, 

Director.  Clean  Air  Markets  Division.  Office 

of  Atmospheric  Programs.  Office  of  Air  and 

Radiation 

IFR  Doc.  99-29898  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  II  Docket  No.  NY  36-201;  FRL- 

6474-4] 

Adequacy  Status  of  the  Submitted 
2002  and  2005  Rate  of  Progress  Plans 
and  2007  Attainment  Demonstration 
for  the  Ozone  National  Ambient  Air 
Quality  Standards  for  Transportation 
Conformrty  Purposes  for  the  New  York 
State  Portion  of  the  New  York-New 
Jersey-Connecticut  Severe  Ozone 
Nonattainment  Area 

AGENCY:  Enviror.mental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  and 

inadequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  amissions 
budgets  for  volatile  organic  compounds 
and  nitrogen  oxides  in  the  submitted 
2002  and  2005  rate  of  progress  plans  for 
the  New  York  State  portion  of  the  New 
York-New  Jersey-Connecticut  severe 


nonattainment  area  for  ozone  to  be 

adequate  for  conformity  purposes.  We 
are  also  notifi>-ing  the  public  that  we 
have  found  the  motor  vehicle  emissions 
budgets  for  volatile  organic  compounds 
and  nitrogen  oxides  in  the  submitted 
2007  attainment  demonstration  for  the 
New  York  State  portion  of  the  New 
York-New  Jersey-Connecticut  severe 
nonattainment  area  for  ozone  to  be 
inadequate  for  conformitv  purposes.  On 
March  2.  1999,  the  DC  Circuit  Court 
ruled  that  submitted  state 
implementation  plans  (SIPs)  cannot  be 
used  for  conformity  determinations 
until  EPA  has  affirmatively  found  them 
adequate.  As  a  result  of  our  finding,  the 
New  York  State  portion  of  the  New 
York-New  Jersey-Connecticut  severe 
nonattainment  area  for  ozone  can  u.se 
the  motor  vehicle  emissions  budgets  for 
volatile  organic  compounds  and 
nitrogen  oxides  from  the  submitted  2002 
and  2005  rate  of  progress  plans  for 
ozone  for  future  conformity 
determinations.  These  budgets  are 
effective  December  1.  1999.  As  a  result 
of  our  finding  on  the  submitted  2007 
attainment  demonstration  budgets  for 
volatile  organic  compounds  and 
nitrogen  oxides,  this  area  cannot  use 
these  motor  vehicle  emissions  budgets 
for  future  conformity  determinations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  K.  Kapichak,  Mobile  Source 
Team  Leader,  Air  Programs  Branch, 
Environmental  Protection  Agency.  290 
Broadwav,  25th  Floor.  New  York.  New 
York  10007-1866,  (212)  637-3804.  e- 
mail  address: 
Kapichak.Rudolph@epa.gov. 

The  finding  and  the  response  to 
comments  will  be  available  at  EPA's 
conformity  website:  http:// 
u-w'w. epa.gov/oms/trnq.  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

SUPPLEMENTARY  INFORMATION: 

Background 

Today's  document  is  simply  an 
announcement  of  a  finding  that  we  have 
alreadv  made.  EPA  Region  2  sent  a  letter 
to  the  New  York  State  Department  of 
Environmental  Conservation  on 
November  1,  1999  stating  that  the  motor 
vehicle  emissions  budgets  in  the 
submitted  2002  and  2005  rate  of 
progress  plans  for  the  New  York  State 
portion  of  the  New  York-New  lersey- 
Connecticut  severe  nonattainment  area 
for  ozone  are  adequate  for  conformity 
purposes  and  that  the  motor  vehicle 
emissions  budgets  for  volatile  organic 
compounds  and  nitrogen  oxides  in  the 
submitted  2007  attainment 
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demonstration  for  this  ozone 

nnnattainment  area  are  inadequate  for 
conformity  purposes.  The  2007  budgets 
associated  with  the  attainment 
demonstration  are  inadequate  because 
when  they  are  considered  with  all  other 
emission  sources  they  are  not  consistent 
with  the  applicable  requirements  for 
attainment.  This  finding  will  also  be 
announced  on  EPA's  conformity 
website:  http :/ /luuv. ppa.gov/oms/traq. 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformitv"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 

EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations,  - 
worsen  e.xisting  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIPs  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EPA's  ultimate 
approval  of  the  SIP.  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved. 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (Mav  14,  1999 
memo  titled   'Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination. 

.\uthority:  42  U.S.C.  7401  et  seq. 
Dated:  November  1,  1999. 
William  J.  Muszynski. 

Aiimg  Regional  Administrator.  Region  2. 
[FR  Doc.  99-29768  Filed  11-15-99:  8:45  am] 

BILLING  CODE  656&-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-4] 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  tor 
Transportation  Conformity  Purposes: 
The  Phase  II  Attainment  Demonstration 
for  the  Delaware  Portion  of  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agenc  v  (EPA). 

ACTION:  Notice  of  adequacy  status. 

summary:  In  this  document  EPA  is 
announcing  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
as  "budgets")  contained  in  the  Phase  II 
Attainment  Demonstration  for  the 
Delaware  portion  of  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area  are  not  adequate 
for  transportation  conformity  purposes. 
This  State  Implemenation  Plan  (SIP) 
revision  was  submitted  by  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC).  As  a 
result  of  our  finding,  these  budgets  may 
not  be  used  for  future  conformity 
determinations  in  Kent  and  New  Castle 
Counties.  Delaware. 

DATES:  This  document  is  effective  on 

November  16.  1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Budney.  U.S.  EPA.  Region  III. 

1650  Arch  Street.  Philadelphia,  PA. 

19103  at  (215)  814-2184  or  by  e-mail  at: 
budney.larry@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 

"we,"  "us,"  or  "our"  are  used  we  mean 
EPA.  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
volatile  organic  compounds  (VOCs)  and 
the  mobile  source  emissions  budget  for 
nitrogen  oxides  (NOx).  The  word  SIP  in 
this  document  refers  to  the  Phase  II 
State  Implementation  Plan  submitted  by 
DNREC  to  demonstrate  attainment  of  the 
1-hour  National  Ambient  Air  Quality 
Standard  for  ozone. 

On  May  28.  1998.  DNREC  submitted 
the  Phase  II  Attainment  Demonstration 
SIP  for  its  portion  of  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area,  namely  for  Kent 
and  New  Castle  Counties,  as  a  SIP 
revision.  The  motor  vehicle  emission 
budgets  were  not  clearly  identified  and 
quantified  as  required  as  required  in  40 
CFR  part  93,  section  93.118(e)(4)(iii)  of 
the  federal  conformity  rule.  Therefore, 
these  budgets  cannot  be  found  adequate 
and  cannot  be  used  for  conformity 
determinations. 


On  March  2,  1999,  the  DC.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
In  accordance  with  that  ruling,  on 
August  2, 1999.  we  posted  a  notice  on 
our  web  site  at:  http://www.epa.gov/ 
oms/traq  stating  that  we  were  taking 
comments  on  the  adequacy  of  motor 
vehicle  emissions  budget  found  in  the 
Phase  II  Attainment  Demonstration  for 
the  Delaware  Portion  of  the 
Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area.  The 
comment  period  closed  on  August  31, 
1999.  We  received  no  comments. 
Today's  document  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  On  October  26,  1999  EPA 
Region  III  sent  a  letter  to  DNREC  stating 
that  the  motor  vehicle  emissions 
budgets  found  in  the  Phase  II 
Attainment  Demonstration  for  the 
Delaware  Portion  of  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattainment  Area  are  not  adequate. 
The  essential  information  in  this 
document  will  also  be  posted  on  EPA's 
conformity  website:  http:// 
wrww.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  1 76  (c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118  (e)  (4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EPA's  review 
to  determine  if  the  SIP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  memorandum 
dated  May  14,  1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  ColuI  Decision."  We  have 
followed  this  guidance  in  making  this 
determination  for  the  budgets  contained 
in  the  Phase  II  Attainment 
Demonstration  for  the  Delaware  Portion 
of  the  Philadelphia-Wilmington-Trenton 
Ozone  Nonattainment  Area  submitted 
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on  Mav  28.  1998  for  Kent  and  New 
Castle  Counties.  You  may  obtain  a  copy 
of  this  guidance  from  EPA's  conformity 
web  site:  http://www.epa.gov/oms/traq 
(once  there.  c:lick  on  the  "Conformity" 
buttiin)  or  bv  railing  the  contact  name 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT  section  uf  this  document. 

.\ulhority:  42  IJ.S.C.  7401-7671q. 

Dated;  November  4,  1999. 
VV.  Michael  NfcCabe, 
HfgK.inal  Aihiimislmtor.  Region  III. 
IFR  Doc.  99-29891  Filed  11-15-99:  8:45  am) 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-5] 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
Washington  Region  Phase  II  Ozone 
Attainment  Plans  for  the  Metropolitan 
Washington  D.C.  Ozone  Nonattainment 
Area 

AGENCY:  Environmental  Protection 

.\gencv  I'EPAi 

ACTION:  Notice  of  adequacy  status. 


SUMMARY:  In  this  document  EPA  is 
announcmg  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
as  "budgets")  contained  in  the  Phase  II 
Ozone  Attamment  Plans  submitted  for 
the  Metropolitan  Washington  D.C. 
.Nonattainment  .^rea  (comprised  of  the 
District  of  Columbia  and  portions  of  the 
.State  of  Marviand  and  Commonwealth 
of  Virginia)  are  not  adequate  for 
transportation  conformity  purposes.  As 
d  result  of  our  finding,  the  budgets  from 
the  Phase  II  Ozone  Attainment  Plans  as 
submitted  cannot  be  used  for  future 
conformity  determinations  in  the 
Metropolitan  Washington  D.C.  ozone 
nonattainment  area. 
DATES:  This  document  is  effective 
November  16.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T  Wentvvorth,  P.E.,  I  .S.  EPA,  Region 
III.  1650  Arch  Street.  Philadelphia,  PA, 
19103  at  (21.t)  814-2183  or  by  e-mail  at: 
vventworth.pdul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we.  us",  or  "our"  are  used  we  mean 
EP.\  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
vfilatile  organic  compounds  (VOCs)  and 
the  mobile  source  emissions  budget  for 
nitrogen  oxides  (NOx)  The  word  SIP  in 
this  document  refers  to  the  State 
Implementation  Plan  revisions 
submitted  to  satisfy  the  attainment 
demonstration  requirements  for  the 


Metropolitan  Washington  D.C.  area, 
commonly  referred  to  as  the  Phase  II 
Attainment  SIP. 

There  are  six  SIPs  submissions 
associated  with  the  Phase  II  Ozone 
Attainment  Plan  for  the  Metropolitan 
Washington  DC  ozone  nonattainment 
area.  They  contain  two  motor  vehicle 
emissions  budgets,  one  for  NOx  and  one 
for  VOC.  The  six  SIPs  and  their 
respective  submittal  dates  follow  below: 


state 

Submittal  dale 

Maryland  poflJon  of 
the  Washington 

(1)  Apnl  29,  1998— Initial  Submittal 

(2)  August  17,  1998— Supplement 

Virginia  portion  o1  Itie 
Washington  area 

The  Distnct  portion  of 
the  Washington 

(1)  Apnl  29.  1998— Initial  Submittal 
{2)  August  18,  1 998— Supplement 

(1)  Apnl  24,  1998— Initial  Submittal 

(2)  October  27,  1998— Supplement 

area 

On  March  2,  1999.  the  DC.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
In  accordance  with  that  ruling,  on 
August  2,  1999,  we  posted  a  notice  on 
our  web  site  at:  http://www.epa.goy/ 
oms/traq  stating  that  we  were  taking 
comments  on  the  adequacy  of  motor 
vehicle  emissions  bu^iget  ftiund  in  the 
Phase  II  Ozone  Attainment  Plans  for  the 
Metropolitan  Washington  DC. 
Nonattainment  Area.  The  comment 
period  closed  on  August  31.  1999.  We 
received  no  comments. 

Today's  document  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  On  October  26.  1999. 
EPA  Region  III  sent  letters  to  the 
Virginia  Department  of  Environmental 
Quality,  the  Maryland  Department  of 
the  Environment,  and  the  Washington 
D.C.  Department  of  Health,  .'Mr  Quality 
Division,  stating  that  the  motor  vehicle 
emissions  budgets  found  in  the  Phase  II 
Ozone  Attainment  Plans  for  the 
Metropolitan  Washington 
Nonattainment  Area  are  not  adequate 
for  transportation  conformity  purposes. 
The  essential  information  in  this 
document  will  also  be  posted  on  EPA's 
conformity  website:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176  (c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 


timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.118  (e)  (4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EP.-Ws  review 
to  determine  if  the  SIP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  memorandum 
dated  May  14.  1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2.  1999 
Conformity  Court  Decision".  We  have 
followed  this  guidance  in  making  this 
adequacy  determination  for  the  budgets 
contained  in  the  Region  Phase  II  Ozone 
Attainment  Plans  for  the  Metropolitan 
Washington  Nonattainment  Area.  You 
may  obtain  a  copy  of  this  guidance  from 
EPA's  conformity  web  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  "For 
Further  Information  Contact"  section  of 
this  document, 

.Authority:  42  U.S.C.  7401-7671q. 
Dated:  November  4,  1999. 
\V.  Michael  McCabe. 

Regional  Administrator.  Region  III. 
(FRDor.  99-29892  Filed  1 1-15-99;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-71 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
Phase  11  Ozone  Attainment  SIPs  for  the 
Baltimore  Area  and  Cecil  County 

AGENCY:  Environmental  Protection 

Agency  (EPA), 

ACTION:  Notice  of  adequacy  status. 


SUMMARY:  In  this  document  EPA  is 
announcing  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
as  "budgets")  contained  in  the 
submitted  Phase  II  Ozone  Attainment 
SIPs  for  the  Baltimore  ozone 
nonattainment  area  and  the  Cecil 
County.  Maryland  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area  are  not 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  our  finding,  the 
budgets  from  these  submitted  State 
Implementation  Plans  (SIPs)  may  not  be 
used  for  future  conformitv 
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determinations  in  the  Baltimore  area 

and  in  Cecil  County. 

DATES:  This  document  is  effective 

N'^ncmber  16.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

T.  W'pntwiirth.  P.L..  1 :  ^  EPA.  Region 
III.  1650  Arch  Street,  Philadelphia,  PA. 
19103  at  (215)  814-2183  or  by  e-mail  at: 
wentworth.  pa  ul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  vvhermer 
"we,"  "us."  or  "our"  are  used  we  mean 
EPA  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
volatile  organic  compounds  (VOCs)  and 
the  mobile  source  emissions  budget  for 
nitrogen  oxides  (NOx).  The  wordSIP  m 
this  document  refers  to  the  State 
Implementation  Plan  revisions 
submitted  to  satisfy  the  requirements  for 
attainment  of  the  1-hnur  ozone 
standard 

On  April  24.  1998.  we  received  Phase 
II  Ozone  Attainment  SIPs  for  the 
Baltimore  area  and  the  Cecil  Countv 
portion  of  the  Philadelphia-Wilmington- 
Trenton  ozone  nonattainment  areas 
from  the  Maryland  Department  of  the 
Environment,  The  April  24.  1998 
submittals  contained  motor  vehicle 
emissions  budgets  for  NO\  and  \'0C  for 
the  Baltimore  area  and  for  Cecil  County. 
On  March  2.  1999,  the  D.C.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
In  accordance  with  that  ruling,  on 
August  2.  1999.  we  posted  a  notice  on 
our  web  site  at:  http://www.epa.gov/ 
oms/traq  stating  that  we  were  taking 
comments  on  the  adequacy  of  motor 
vehicle  emissions  budget  found  in  the 
.•\pril  24.  1998  submittals.  The  comment 
period  closed  on  August  31,  1999.  We 
received  no  comments. 

Today's  document  is  simplv  an 
announcement  of  a  finding  that  we  have 
already  made.  On  October  26,  1999. 
EPA  Region  III  sent  letters  to  the 
Maryland  Department  of  the 
Environment  .stating  that  the  motor 
vehicle  emissions  budgets  found  in  the 
April  24,  1998  submittals  for  the 
Baltimore  area  and  for  Cecil  County  are 
not  adequate  for  transportation 
conformity  purposes.  The  essential 
information  in  this  document  will  also 
be  posted  on  EPA's  conformity  website: 
http://www.epa.gnv/oms/traq  (once 
there,  click  on  the  "Conformity"  button. 
then  look  for  "Adequacy  Review  of 
Submissions  tor  Conformitv"). 

Transportation  conformity  is  required 
by  section  176  (c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 


the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  we  determine  whether 
a  SIP's  budgets  are  adequate  for 
conformitv  purposes  are  outlined  in  40 
CFR  93.118  (e)  (4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EPA's  review 
to  determine  if  the  SEP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved.  We  have 
described  our  process  for  determining 
the  adequacy  of  submitted  SIP  budgets 
in  guidance  memorandum  dated  Mav 
14.  1999  and  titled  "Conformity 
Guidance  on  Implementation  of  March 
2.  1999  Conformity  Court  Decision".  We 
have  followed  this  guidance  in  making 
this  adequacy  determination  for  the 
budgets  contained  in  the  Phase  II  Ozone 
Attaimnent  SIPs  for  the  Baltimore  area 
and  for  Cecil  County  submitted  on  April 
24.  1998.  You  may  obtain  a  copy  of  this 
guidance  from  EPA's  conformity  web 
site:  http://www.epa.gov/oms/traq  (once 
there,  click  on  the  "Conformity"  button) 
or  by  calling  the  contact  name  listed  in 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  document. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  4.  1999. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  HI. 
!FR  Dor:.  99-29887  Filed  11-15-99:  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Region  II  Docket  No.  NJ  38-199   FRL- 
6474-5] 

Adequacy  Status  of  New  Jersey  State 
Implementation  Plan  (SIP)  for 
Attainment  and  Maintenance  of  the 
Ozone  National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  inadequacy. 

summary:  In  this  document.  EPA  is 
nf)tif\ing  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  for  the  New  lersev  counties  in 
the  Philadelphid-Wilmington-Trenton 
nonattainment  area,  and  the  New  Jersey 
counties  in  the  New  York-Northern  New 
Jersey-Long  Island  nonattainment  area 
submitted  in  the  New  Jersey  State 


Implementation  Plan  (SIP)  for 
Attainment  and  Maintenance  of  the 
Ozone  National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes  inadequate  for 
conformity  purposes.  On  March  2,  1999, 
the  DC  Circuit  Court  ruled  that 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
As  a  result  of  our  finding,  the  New 
Jersey  counties  in  the  Philadelphia- 
Wilmington-Trenton  nonattainment 
area,  and  the  New  Jersey  counties  in  the 
New  York-Northern  New  Jersey-Long 
Island  nonattainment  area  cannot  use 
the  motor  vehicle  emissions  budgets 
from  the  submitted  State  of  New  Jersey 
State  Implementation  Plan  (SIP)  for 
Attairmient  and  Maintenance  of  the 
Ozone  National  Ambient  Air  Quality- 
Standards  for  Transportation 
Conformity  Purposes  for  future 
conformitv  determinations 
FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity' 
website:  http://wwv^'.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformitv" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
The  regional  contact  is:  Rudolph 
Kapichak,  Air  Programs  Branch, 
Environmental  Protection  Agency.  290 
Broadway.  25th  Floor.  New  York,  New 
York  10278,  (212)  637-3804. 
SUPPLEMENTARY  INFORMATION: 

Bat  kground 

I  oddv  s  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  2  sent  a  letter 
to  the  New  Jersey  Department  of 
Environmental  Protection  on  October 
25.  1999.  stating  that  the  motor  vehicle 
emissions  budgets  for  the  New  Jersev 
counties  in  the  Philadelphia- 
Wilmington-Trenton  nonattairmient  area 
for  budget  year  2005,  and  the  New 
Jersey  counties  in  the  New  York- 
Northern  New  Jersey-Long  Island 
nonattairmient  area  for  budget  year  2007 
submitted  In  the  New  Jersey  State 
Implementation  Plan  (SIP)  for 
Attainment  and  Maintenance  of  the 
Ozone  National  Ambient  Air  Quality 
Standards  for  Transportation 
Conformity  Purposes  are  inadequate 
because  the  submittal  does  not  contain 
clearly  identified  and  quantified 
budgets.  This  finding  will  also  be 
announced  on  EPA's  conformity 
website:  httpj/ww'w. epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  'Adequacy  Review 
of  SEP  Submissions  for  Conformity  "). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Gleam  Air  Act. 
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EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformitv  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timelv  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  bv  which  we  determine 
whether  a  SIPs  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93  ll&(e)(4).  Please  note  that  an 
adequacv  review  is  separate  from  EPA's 
completeness  review,  and  it  also  should 
not  be  used  to  prejudge  EP.A's  ultimate 
approval  of  the  SIP  Even  if  we  find  a 
budget  adequate,  the  SIP  could  later  be 
disapproved 

We've  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (Mav  14.  1999 
memo  titled  "(Conformity  Guidance  on 
Implementation  of  March  2.  1999 
Conformitv  Court  Decision").  We 
followed  this  guidance  in  making  our 
adequacy  determination 

Authority:  42  ISC   7401  et  seq. 

D,,t.'(i   ()(t(ih,^r  25.  1999. 
Wilham  I.  Muszynski, 
Acting  Regional  Administration,  Region  2. 
tFR  Dor  qq-297fi7  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

t 

[FRL-6475-8] 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
State  Implementation  Plan  for  Ozone 
for  the  Pittsburgh-Beaver  Valley 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

.\yencv  (EPA). 

action:  Notice  of  adequacy  status. 

SUMMARY:  In  this  document  EPA  is 
dnmuircing  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
as    budgets')  contained  the  State 
Implementation  Plan  (SIP)  for  Ozone  for 
the  Pittsburgh-Beaver  Valley 
Nonattainment  .\rea  by  the 
I'ennsvlvania  Llepartment  of 
Environmental  Protection  are  not 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  our  finding,  the 
budgets  from  this  submitted  SIP  cannot 
be  used  for  future  conformity 


determinations  in  the  Pittsburgh-Beaver 
Valley  ozone  nonattainment  area. 
DATES:  This  document  is  effective 
November  16,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney,  U.S.  EPA.  Region  111, 
1650  Arch  Street,  Philadelphia,  PA. 
19103  at  (215)  814-2184  or  by  e-mail  at: 
budnev.larry@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us,"  or  "our"  are  used  we  mean 
EPA.  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
volatile  organic  compounds  (VOCs)  and 
the  mobile  source  emissions  budget  for 
nitrogen  oxides  (NOx).  The  word  SIP  in 
this  document  refers  to  the  submittal 
made  by  PADEP  to  satisfv  the 
requirements  for  demonstrating 
attainment. 

On  December  31.  1997.  PADEP 
submitted  the  State  Implementation 
Plan  for  Ozone  for  the  Pittsburgh-Beaver 
Valley  Nonattainment  Area.  This  SIP 
did  not  contain  clearly  identified  and 
precisely  quantified  motor  vehicle 
emission  budgets  for  NOx  and  VOCs. 
On  March  2.  1999,  the  DC.  Circuit 
Court  ruled  that  budgets  contained  in 
submitted  SIPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
In  accordance  with  that  ruling,  on 
August  2,  1999,  we  posted  a  notice  on 
our  web  site  at:  http://www.epa.gov/ 
oms/traq  stating  that  we  were  taking 
comments  on  the  adequacy  of  motor 
vehicle  emissions  budget  found  in  the 
State  Implementation  Plan  for  Ozone  for 
the  Pittsburgh-Beaver  Valley 
Nonattainment  Area.  The  comment 
period  closed  on  August  31.  1999,  and 
we  received  no  comments. 

Today's  document  is  simplv  an 
announcement  of  a  finding  that  we  have 
already  made.  On  October  26.  1999. 
EPA  Region  III  sent  a  letter  to  PADEP 
stating  that  the  motor  vehicle  emissions 
budgets  found  in  the  State 
Implementation  Plan  for  Ozone  for  the 
Pittsburgh-Beaver  Valley  Nonattainment 
Area  are  not  adequate.  The  essential 
information  in  this  document  will  also 
be  posted  on  EPA's  conformity  website: 
http://www.epa.gov/oms/traq  (once 
there,  click  on  the  "Conformity"  button. 
then  look  for  "Adequacy  Review  of 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176  (c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 


produce  new  air  quality  violations, 

worsen  existing  violations,  or  delay 
timelv  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  whic:h  we  determine 
whether  a  SlP's  budgets  are  adequate  for 
conformitv  purposes  are  outlined  in  40 
CFR  93.118  (e)  (4).  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EPA's  review 
to  determine  if  the  SIP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  guidance  memorandum 
dated  May  14,  1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision.  "  We  have 
followed  this  guidance  in  making  this 
adequacy  determination  for  the  budgets 
contained  in  the  State  Implementation 
Plan  for  Ozone  for  the  Pittsburgh-Beaver 
Vallev  Nonattainment  Area.  You  may 
obtain  a  copy  of  this  guidance  from 
EPA's  conformity  web  site:  http:// 
www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  document. 

.Authority:  42  U.S.C.  7401-7671q. 

Dated:  .Movember  4.  1999. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  III. 
I  PR  Doc.  99-29888  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-3] 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
State  Implementation  Plan  for  the 
Attainment  and  Maintenance  of  the 
NAAQS  for  Ozone — Southeastern 
Pennsylvania 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy  status, 

SUMMARY:  In  this  document  EPA  is 
announcing  that  the  attainment  motor 
vehicle  emissions  budgets  (hereafter 
referred  to  as  "budgets  ")  contained  in 
the  State  Implementation  Plan  for  the 
Attainment  and  Maintenance  of  the 
NAAQS  for  Ozone  Meeting  the 
Requirements  of  the  Alternative  Ozone 
Attainment  Demonstration  Policy — 
Pha.se  II  for  Southeastern  Pennsylvania 
are  not  adequate  for  transportation 
conformity  purposes.  We  are 
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concurrently  announcing  that  the  Rate 
of  Progress  (ROP)  motor  vehicle 
emission  budgets  contained  in  this  same 
State  Implementation  Plan  submittal  are 
adequate  for  transportation  conformity 
purposes.  As  a  result  of  our  finding,  the 
attainment  budgets  contained  in  the 
submitted  Phase  II  Ozone  Attainment 
and  Maintenance  Plan  may  not  be  used 
for  future  conformity  determinations, 
but  the  ROP  motor  vehicle  emission 
budgets  contained  in  the  same  submittal 
may  be  used  for  future  conformity 
determinations  in  the  Southeastern 
Pennsylvania  area. 

DATES:  These  ROP  budgets  are  effective 
on  December  1.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larrv  Budnev,  I'.S.  EPA,  Region  ill, 
lfi50  Arch  Street,  Philadelphia.  PA, 
19103  at  (215)  814-2184  or  by  e-mail  at: 
budney.larry@epa.gov, 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA,  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
volatile  organic  compounds  (V'OCs)  and 
the  mobile  source  emissions  budget  for 
nitrogen  o.xides  (N'Ox).  The  word  SIP  m 
this  document  refers  to  the  Phase  II 
State  Implementation  Plan  submitted  to 
to  demonstrate  ROP  and  to  demonstrate 
attainment  and  maintenance  of  the  1- 
hour  National  Ambient  Air  Quality 
Standard  for  ozone  in  the  Pennsylvania 
portion  of  the  Philadelphia-VVilmington- 
Trenton  ozone  nonattainment  area. 

On  April  30.  1998.  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  its  State 
Implementation  Plan  for  the  Attainment 
and  Maintenance  of  the  N.'\.-\QS  for 
Ozone  Meeting  the  Requirements  of  the 
Alternative  Ozone  Attainment 
Demonstration  Policy— Phase  II.  The 
SIP  contained  mobile  source  \ehicle 
emissions  budgets  both  for  ROP  and  for 
attainment.  Based  upon  its  review,  EPA 
is  finding  the  motor  vehicle  emission 
budgets  in  the  attainment  plan  portion 
of  the  submittal  not  adequate  for  the 
purposes  of  transportation  conformity. 
The  attainment  motor  vehicle  emission 
budgets,  when  considered  together  with 
all  other  emission  reductions,  were  not 
consistent  with  applicable  requirements 
for  attainment  as  required  in  40  CFR 
part  93,  §  93.118(e){4)(iv)  of  the 
conformity  rule.  We  are  concurrently 
finding  the  motor  vehicle  emission 
budgets  in  the  1999,  2002,  and  2005 
ROP  plan  adequate  since  they  met  the 
review  criteria  in  40  CFR  part  93, 
section  93.1 18{e)(4)(i)  through  (e)(4)(vi) 
of  the  conformity  rule. 

On  March  2,  1999,  the  D.C  Circuit 
Court  ruled  that  motor  vehicle  emission 


budgets  contained  in  submitted  SIPs 
cannot  be  used  for  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  In 
accordance  with  that  ruling,  on  August 
2,  1999,  we  posted  a  notice  on  our  web 
site  at:  http://www.epa.gov/oms/traq 
stating  that  we  were  taking  comments 
on  the  adequacy  of  motor  vehicle 
emissions  budgets  found  in  the  State 
Implementation  Plan  for  the  Attainment 
and  Maintenance  of  the  NAAQS  for 
Ozone  Meeting  the  Requirements  of  the 
Alternative  Ozone  Attainment 
Demonstration  Policy— Phase  II.  The 
comment  period  closed  on  August  31, 
1999.  We  received  no  comments. 
Today's  document  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  On  October  26.  1999  EPA 
Region  III  sent  a  letter  to  the  PADEP 
stating  that  the  attainment  motor  vehicle 
emissions  budgets  found  in  the  State 
Implementation  Plan  for  the  Attainment 
and  Maintenance  of  the  NAAQS  for 
Ozone  Meeting  the  Requirements  of  the 
Alternative  Ozone  Attainment 
Demonstration  Policy — Phase  II  are  not 
adequate  for  transportation  conformity 
purposes.  We  also  indicated  that  we 
were  finding  the  ROP  motor  vehicle 
emission  budgets  found  in  the  SIP 
adequate  for  transportation  conformity 
purposes.  The  essential  information  in 
this  document  will  also  be  posted  on 
EPA's  conformity  website:  http:// 
www.epa.goy/oms/traq  (once  there, 
click  on  the  "Conformity"  button,  then 
look  for  "Adequacy  Review  of 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176  (c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  by  which  we  determine  whether 
a  SrP's  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  93.1 18  (e)  (4).  Please  note  that  an 
adequacy  review  is  separate  from  EPAs 
completeness  review,  and  EP.'\'s  review 
t(j  determine  if  the  SIP  is  apprOvable, 
Even  if  we  find  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  memorandum 
dated  May  14.  1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2.  1999 
Conformity  Court  Decision".  We  have 


followed  this  guidance  in  making  this 
adequacy  determination  for  the  budgets 
contained  in  the  State  Implementation 
Plan  for  the  Attainment  and 
Maintenance  of  the  NAAQS  for  Ozone 
Meeting  the  Requirements  of  the 
Alternative  Ozone  Attainment 
Demonstration  Policy— Phase  II 
submitted  on  April  30.  1998  by  PADEP. 
You  may  obtain  a  copy  of  this  guidance 
from  EPA's  conformity  web  site:  http:/ 
/www.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  "For 
Further  Information  Contact"  section  of 
this  document. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  4,  1999. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  III. 
[PR  Doc.  99-29890  Filed  11-15-99;  8:45  am) 

BILUNG  CODE  6S60-5ft-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6475-6) 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  for 
Transportation  Conformity  Purposes: 
Lancaster  Area  Request  for 
Redeslgnatlon  as  Attainment  for 
Ozone — Maintenance  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  adequacy  status. 

SUMMARY:  In  this  document  EPA  is 
announcing  that  the  motor  vehicle 
emissions  budgets  (hereafter  referred  to 
as  "budgets")  contained  in  the 
maintenance  plan  submitted  with  the 
Lancaster  Area  Request  for 
Redesignation  as  Attainment  for  Ozone 
for  the  Lancaster,  Pennsylvania  ozone 
nonattainment  area  are  not  adequate  for 
transportation  conformity  purposes.  As 
a  result  of  our  finding,  the  budgets  from 
the  submitted  maintenance  plan 
revision  cannot  be  used  for  future 
conformity  determinations  in  the 
Lancaster  ozone  nonattainment  area. 
DATES:  This  document  is  effective 
November  16.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Budney,  L.b.  EPA.  Region  III, 
1650  Arch  Street,  Philadelphia,  PA. 
19103  at  (215)  814-2184  or  by  e-mail  at: 
budnev  ]arr\'@epa  snv 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we",  "us,"  or  "our  "  are  used  we  mean 
EPA.  The  word  "budgets"  refers  to  the 
mobile  source  emission  budget  for 
volatile  organic  compounds  (VOCs)  and 
the  mobile  source  emissions  budget  for 
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nitrogen  oxides  (N0\).  The  word  SIP  in 
this  document  refers  to  the  maintenance 
plan  which  was  submitted  as  State 
Irnpit'mentation  Plan  revision  to  satisfy 
thf  Dean  Air  Act  s  requirements  for 
such  a  plan  when  requesting  a 
reiiesinnation  to  attainment  for  ozone. 

On  Ianuar\'  26.  1996.  we  received  the 
Lancaster  Area  Request  for 
Redesignation  as  .Attainment  for  Ozone. 
The  submittal  inc  luded  the  required 
maintenance  plan  as  a  SIP.  This 
submitted  maintenance  plan  contained 
nidtor  \ehicle  budgets  for  NOx  and 
VOCs  On  March  1.  1999.  the  US 
District  Court  ruled  that  budgets 
contained  in  submitted  SIPs  cannot  be 
used  for  conformitv  determinations 
until  EPA  has  affirmatively  found  them 
adt^quate.  In  ac cDniance  with  that 
ruling,  on  August  2,  1999.  we  posted  a 
notice  on  our  web  site  at:  http:// 
www  epa.gov/oms 'traq  stating  that  we 
were  taking  i nmments  on  the  adequacy 
of  motor  vehicle  emissions  budget 
found  in  the  Lancaster  Area  Request  for 
Redesignation  as  .Attainment  for 
Ozone's  submitted  maintenance  plan 
SIP  for  the  Lancaster,  Pennsylvania 
ozone  nonattainment  area.  The 
comment  period  closed  on  August  31, 
1999,  and  we  received  no  comments. 

Todav's  document  is  simplv  an 
announcement  of  a  finding  that  we  have 
alreadv  made.  On  October  26,  1999. 
EPA  Region  III  sent  a  letter  to  the 
Pennsylvania  Department  of 
Envir(mment<il  Pnitec  tion  stating  that 
the  motor  vehicle  omissions  budgets 
found  in  the  Lancaster  Area  Request  for 
Redesignation  as  .Attainment  for 
(Ozones  maintenance  plan  SIP  for  the 
Lancaster  ozone  nonattainment  area  are 
not  adequate.  The  essential  information 
in  this  notice  will  also  be  posted  on 
KPA's  conformity  website:  http:// 
www  epa.gtivMims/ traq  lonce  there, 
click  on  the  "Conformity"  button,  then 
look  fur  "Adequacy  Review  of 
Submissions  for  Conformity"). 
Transportation  conformity  is  required 
by  section  176  (c)  of  the  Clean  Air  Act. 
EPA"s  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do  so. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
[iroduce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards.  The 
criteria  hv  which  we  determine  whether 
a  SIPs  budgets  are  adequate  for 
conformity  purposes  are  outlined  in  40 
CFR  9,11 18(e)(4),  Please  note  that  an 
adequacy  review  is  separate  from  EPA's 
completeness  review,  and  EPA's  review 


to  determine  if  the  SIP  is  approvable. 
Even  if  we  find  a  budget  adequate,  the 
SEP  could  later  be  disapproved. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  a  guidance  memorandum 
dated  May  14,  1999  and  titled 
"Conformity  Guidance  on 
Implementation  of  March  2,  1999 
Conformity  Court  Decision"  We  have 
followed  this  guidance  in  making  this 
adequacy  determination  for  the  budgets 
contained  in  the  Lancaster  .Area  Request 
for  Redesignation  as  Attainment  for 
Ozone's  maintenance  plan  SIP  for  the 
Lancaster,  Pennsylvania  ozone 
nonattainment  area.  You  may  *.)btain  a 
copy  of  this  guidance  from  EPA's 
conformity  web  site:  http:// 
wwrw.epa.gov/oms/traq  (once  there, 
click  on  the  "Conformity"  button)  or  by 
calling  the  contact  name  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  document. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  4.  1999. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  III. 
IFR  Doc.  99-29893  Filed  11-15-99;  8:45  am] 

SILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-647&-2] 

Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA)  or  Superfund,  Section 
311(bH9)(A).  CERCLA  Section 
311  (bK3):  Announcement  of 
Competition  for  EPA's  Brownfields  Job 
Training  and  Development 
Demonstration  Pilots 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Envirorunental  Protection 
Agency  will  begin  accepting 
applications  for  Brownfields  Job 
Training  and  Development 
Demonstration  Pilots  through  March  3. 
2000.  The  application  period  will  close 
March  3,  2000  and  the  Agency  intends 
to  competitively  select  ten  Pilots  by 
May,  2000. 

DATES:  This  action  is  effective 
November  16,  1999.  All  proposals  must 
he  received  by  March  3.  2000. 
ADDRESSES:  Interested  applicants  must 
submit  a  response  to  the  Brownfields 
Job  Training  and  Development 
Demonstration  Pilot  Guidelines.  Job 
training  guidelines  can  be  obtained  via 
the  Internet:  http://www.epa.gov/ 
brownfields/,  or  by  calling  the 


Superfund  Hotline  at  1-800-424-9346 
(TDD  for  the  hearing  impaired  at  1-800- 

553-7672). 

FOR  FURTHER  INFORMATION  CONTACT: 
EPA's  Offic:e  of  Solid  Waste  and 
Emergency  Response,  Myra  Blakely, 
Outreach  and  Special  Projects  Staff, 
(202)  260-4527  or  Nancy  Wilson  at 
(202) 260-1910. 

SUPPLEMENTARY  INFORMATION:  The 
Brownfields  Job  Training  and 
De\-elopment  Demonstration  Pilots  will 
each  be  funded  up  to  8200,000  over 
two-years.  These  funds  are  to  be  used  to 
bring  together  community  groups,  job 
training  organizations,  employers, 
investors,  lenders,  developers,  and  other 
affected  parties  to  address  the  issue  of 
providing  training  for  residents  in 
communities  impacted  by  brownfields. 
The  goals  of  the  pilots  are  to  facilitate 
cleanup  of  brownfields  sites 
contaminated  with  hazardous 
substances  and  prepare  the  trainees  for 
future  employment  in  the 
environmental  field.  The  pilot  projects 
must  prepare  trainees  in  activities  that 
can  be  usefully  applied  to  a  cleanup 
employing  an  alternative  or  innovative 
technology. 

EPA  expects  to  select  approximately 
10  Brownfields  Environmental  Job 
Training  and  Development  pilots  by  the 
end  of  May  2000.  Pilot  applicants  must 
be  located  within  or  near  one  of  the  307 
pre-2000  brownfields  assessment  pilot 
communities.  Colleges,  universities, 
non-profit  training  centers,  community- 
based  job  training  organizations,  states, 
cities,  towns,  counties,  U.S.  Territories, 
and  Federally  recognized  Indian  Tribes 
are  eligible  to  apply  for  funds.  EPA 
welcomes  and  encourages  applications 
from  coalitions  of  such  entities,  but  a 
single  eligible  entity  must  be  identified 
as  the  legal  recipient.  Entities  with 
experience  in  providing  environmental 
job  training  and  placement  programs  are 
invited  to  apply.  The  deadline  for 
applications  is  March  3.  2000. 

EPA's  Brownfields  Initiative  is  an 
organized  commitment  to  help 
communities  revitalize  abandoned 
contaminated  properties,  and  to  thereby 
eliminate  potential  health  risks  and 
restore  economic  vitality  to  areas  where 
these  properties  exist.  EPA  defines 
brownfields  as  abandoned,  idled  or 
under-used  industrial  and  commercial 
facilities  where  expansion  or 
redevelopment  is  complicated  by  real  or 
perceived  environmental 
contamination. 

Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  action  is  not 
a  "rr.ajcr  ri;lc"  as  defined  by  5  U.S.C. 
804(2). 

Dated:  October  26,  1999. 
Linda  Garczynski, 

Director,  Outreach  and  Special  Projects  Staff. 
Office  of  Solid  Waste  and  Emergency 
Response. 

[FR  Doc.  99-2989fi  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 

Hmpln\  mom  l)ppnrtiinit\-  Clommission. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Scheduled  to 
publish  in  thp  ismi*^'  of  Nnvprnber  12. 
1999. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  Tupsday.  November  16.  1999. 
at  2:00  p.m.  (Eastern  Time). 
CHANGE  IN  THE  MEETING:  The  meeting  has 

been  cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  November  10, 1999. 
Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat. 
[FR  Doc.  99-29939  Filed  11-10-99:  4:45  pm) 

BILLING  CODE  6750-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

Ntnerniier  1.  mqq. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
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required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  Vcdid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0715. 

Expiration  Date:  06/30/2001. 

Title:  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information — CC  Docket  96-115. 

Form  No..N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  2000 
respondents;  16.75  hours  per  response 
(avg.);  33,500  total  annual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion; 
One-time  requirement:  Recordkeeping; 
Third  Party  Disclosure. 

Description:  In  the  Third  Report  and 
Order  issued  in  CC  Docket  No.  96-115, 
the  Commission  clarifies  and 
particularizes  the  statuton,-  obligations 
of  section  222  of  the  Communications 
Act  of  1996.  Section  222(e)  states  that  a 
telecommunications  carrier  that 
provides  "telephone  exchange  service" 
shall  provide  subscriber  list  information 
"gathered  in  its  capacity  as  a  provider 
of  such  service  on  a  timely  and 
unbundled  basis,  under 
nondiscriminaton,-  and  reasonable  rates, 
terms,  and  conditions,  to  any  person 
upon  request  for  the  purpose  of 
publishing  directories  in  any  format."  a. 
Provision  of  Subscriber  List 
Information:  Telecommunications 
carriers  that  provide  telephone 
exchange  service  must  provide 
subscriber  list  information  gathered  in 
its  capacity  as  a  provider  of  such  service 
on  a  timely  and  unbundled  basis,  under 
nondiscriminatory  and  reasonable  rates, 
terms,  and  conditions,  to  any  person 
upon  request  for  the  piu"pose  of 
publishing  directories  in  any  format. 
See  47  CFR  Section  64,2309.  Carriers  are 
obligated  to  provide  updated  subscriber 
list  information  to  requesting  directory 
publishers.  Carriers  are  required  to 
provide  requesting  directory  publishers 
with  nijtice  of  changes  in  subscriber  list 
information  to  the  extent  those  changes 
reflect  customers'  decisions  to  cease 
having  particular  telephone  numbers 
listed.  Upon  request,  a  carrier  that  has 
received  at  least  thirt>-  days  advance 
notice  also  must  provide  subscriber  list 
information  on  any  periodic  basis  that 
the  carrier's  internal  systems  can 


accommodate.  (No.  of  respondents: 
2000:  hours  per  response:  10  hours;  totad 
annual  burden:  20,000  hours),  b. 
Notifications:  A  carrier  must  provide 
subscriber  list  information  at  the  time 
requested  by  the  director;'  publisher, 
provided  that  the  director^'  publisher 
has  given  at  least  thirty  days  advance 
notice  and  the  carrier's  internal  systems 
permit  the  request  to  be  filled  within 
that  time  frame.  If  a  carrier's  internal 
systems  do  not  permit  the  carrier  to 
provide  subscriber  list  information 
within  the  requested  timeframe,  the 
carrier  must  inform  the  director}' 
publisher  that  the  requested  schedule 
cannot  be  accommodated  and  tell  the 
directory  publisher  which  schedules 
can  be  accommodated.  See  47  CFR 
64.2313.  A  director}-  publisher  may 
request  that  a  carrier  unbundle 
subscriber  list  information  on  any  basis 
for  the  purpose  of  publishing  one  or 
more  directories.  If  the  carrier's  internal 
systems  do  not  permit  it  to  unbundle 
subscriber  list  information  on  the  basis 
a  directory  publisher  requests,  the 
carrier  must  inform  the  directory 
publisher  that  it  cannot  unbundle 
subscriber  list  information  on  the 
requested  basis  and  tell  the  directory 
publisher  the  basis  on  which  the  carrier 
can  unbundle  subscriber  list 
information:  and  provide  subscriber  list 
informadon  to  the  director}'  publisher 
on  the  basis  the  director}'  publisher 
chooses  from  among  the  available  bases. 
See  47  CFR  Section  64.2317.  A  carrier 
shall  provide  subscriber  list  information 
obtained  in  its  capacity  as  a  provider  of 
telephone  exchange  service  to  a 
requesting  director}'  publisher  in  the 
format  the  publisher  specifies,  if  the 
carriers  internal  systems  can 
accommodate  that  format.  If  a  carrier's 
internal  system  do  not  permit  the  carrier 
to  provide  subscriber  list  information  in 
the  format  the  directory  publisher 
specifies,  the  carrier  shall  within  thirty 
days  of  receiving  the  publisher's 
request,  inform  the  directory  publisher 
that  the  requested  format  cannot  be 
accommodated  and  tell  the  directory 
publisher  which  formats  can  be 
accommodated;  and  provide  the 
requested  subscriber  list  information  in 
the  format  the  directory  publisher 
chooses  from  ameng  the  available 
formats.  See  47  CFR  Section  64.2329.  If 
a  carrier  finds  that  it  cannot 
accommodate  all  of  a  group  of  multiple 
or  conflicting  requests  for  subscriber  list 
information  within  the  specified  time 
frames,  the  carrier  shall  respond  to 
those  requests  on  a  nondiscriminatory 
basis.  The  carrier  shall  inform  each 
affected  director}'  publisher  of  such 
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requests  within  thirty  days  of  when  it 
receives  tho  publisher's  request.  (No.  of 
respondents:  1000;  hours  per  response: 
.5  hours;  total  armual  burden:  500 
hours),  c.  Cost  Studv:  In  the  event  a 
director}'  publisher's  files  a  complaint 
regarding  a  carrier's  subscriber  list 
information  rates,  the  carrier  must 
pr^^se^t  a  cost  study  providing  credible 
and  verifiable  cost  data  to  justify  each 
challenged  rate.  This  cost  study  must 
clearlv  and  specifically  identify*  and 
justifv:  incremental  costs,  common 
costs,  overhead,  and  other  information. 
The  carrier  should  provide  this 
information  separatelv  for  both  base  file 
and  updated  subscriber  list  information 
if  the  complainant  challenges  both  types 
of  rates.  (No.  of  respondents:  100 
respondents;  hours  per  response:  100 
hours;  total  annual  burden:  10,000 
hours),  d.  Certification:  A 
telecommunications  carrier  may  require 
persons  requesting  subscriber  list 
information  pursuant  to  section  222(e) 
of  the  Communications  Act  or  section 
64.2309  to  certif\  that  the  publisher  will 
use  the  information  only  for  purposes  of 
publishing  a  directorv'  The  certification 
may  be  either  oral  or  written,  at  the 
carrier's  option.  See  47  CFR  Section 
64.2337.  (No,  of  respondents:  2000; 
hours  per  response:  .5  hour;  total  annual 
burden:  1000  hours),  e.  Disclosure  of 
Contracts.  Rates.  Terms  and  Conditions 
and  Recordkeeping:  A 
telecommunications  carrier  must  retain, 
for  at  least  one  vear  after  its  expiration, 
each  written  contract  that  it  has 
executed  for  the  provision  of  subscriber 
list  information  for  directory  publishing 
purposes  to  itself,  an  affiliate,  or  an 
entitv  that  publishes  directories  on  the 
carrier's  behalf  A  telecommunications 
carrier  must  maintain,  for  at  least  one 
vear  after  the  carrier  provides  subscriber 
list  information  for  directory  publishing 
purposes  to  itself,  an  affiliate,  or  an 
entitv  that  publishes  directories  on  the 
carrier's  behalf,  records  of  any  of  its 
rates,  terms,  and  conditions  for 
providing  that  subscriber  list 
information  which  are  not  set  forth  in  a 
written  contract.  These  records  and 
contracts  shall  be  made  available  to 
Commission  and  to  a  directory 
publisher  upon  request.  See  47  CFR 
64.2341.  (No,  of  respondents:  2000; 
hours  per  response:  1  hour:  total  annual 
burden:  2000  hours).  All  of  the 
collections  will  be  used  to  ensure  that 
telecommunications  carriers  comply 
with  section  222(e)  of  the 
Communications  Act  of  1934.  as 
amended  and  with  subscriber  list 
information  requirements  the 
Commission  promulgates  in  the  Third 


Report  and  Order.  Obligation  to  comply: 

Mandatory. 

OMB  Control  No.:  3060-0741. 

Expiration  Date:  10/31/2002. 

Title:  Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996 — CC 
Docket  No.  96-98,  Second  Report  and 
Order  and  Memorandum  Opinion  and 
Order;  Second  Order  on 
Reconsideration. 

Form  No.:  N/ A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  2000 
respondents;  114.3  hours  per 
response(avg.);  228,750  total  annual 
burden  hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  560,000. 

Frequency  of  Response:  On  occasion; 
Third  Party  Disclosure. 

Description:  Section  251  is  designed 
to  accelerate  private  sector  development 
and  deployment  of  telecommunications 
technologies  and  services  by  supporting 
competition.  In  the  Second  Report  and 
Order  issued  in  CC  Docket  No.  96-98. 
the  Commission  adopted  rules  and 
regulations  designed  to  implement 
certain  provisions  of  section  251,  and 
eliminate  operational  barriers  to 
competition  in  the  telecommunications 
services  market.  In  the  Second  Order  on 
Reconsideration  issued  in  the 
proceeding,  the  Commission  resolved 
and  clarified  specific  issues  regarding 
the  nondiscriminatory  access 
obligations  of  local  exchange  carriers. 

a.  Submission  of  toll  dialing  parity 
implementation  plans:  Pursuant  to 
section  251fb)(3),  each  LEC  is  required 
to  submit  a  plan  to  the  state  regulatory 
commission  for  each  state  in  which  it 
provides  telephone  exchange  service 
setting  forth  the  LEC's  plan  for 
implementing  toll  dialing  parity  in  that 
state  based  on  local  access  and  transport 
boundaries.  See  47  CFR  Section  51.213. 

(No.  of  respondents:  135;  hours  per 
response:  100  hours;  total  annual 
burden:  135, 000  hours). 

b.  Justification  for  noncompliance: 
Pursuant  to  section  251(h)(3).  each  LEC 
that  is  not  a  BOC  that  begins  providing 
in-region,  interLATA  or  in-region 
interstate  toll  services  in  a  state  before 
August  8,  1997,  and  is  unable  to 
implement  intraLATA  and  interLATA 
toll  dialing  parity  throughout  that  state 
bv  August  8,  1997.  must  submit  a 
notification  to  the  Commission.  See  47 
CFR  Section  51.211(c).  (No.  of 
respondents:  20;  hours  per  response:  9 
hours;  total  annual  burden:  180  hours). 

c.  Sharing  of  directory  listings: 
Pursuant  to  section  251(b)(3),  each  LEC 
must  provide  directory  listings  to 
competing  service  providers  in  "readily 


accessible  magnetic  tape  or  electronic 
formats"  upon  request.  A  LEC  must  also 
allow  competing  providers  to  have 
access  to  and  read  the  information  in 
the  LEC's  directory  assistance  databases. 

In  the  Second  Order  on 
Reconsideration,  the  Commission 
clarified  that,  upon  request,  a  LEC  shall 
provide  access  to  its  directorv'  assistance 
services,  including  director}'  assistance 
databases,  and  its  director}'  listings  in 
any  format  the  competing  provider 
specifies,  if  the  LEC's  internal  systems 
can  accommodate  that  format. 

In  addition.  LECs  must  supply 
updates  to  the  requesting  LEC  in  the 
same  manner  as  the  original  transfer  and 
at  the  same  time  that  it  provides  updates 
to  the  requesting  LEC  in  the  same 
manner  as  the  original  transfer  and  at 
the  same  time  that  it  provides  updates 
to  itself. 

(No.  of  respondents:  500;  hours  per 
response:  36  hours;  total  annual  burden: 
18.000  hours). 

d.  Notification  regarding  format:  If  a 
LEC's  internal  systems  do  not  permit  it 
to  provide  director}-  assistance  or 
directory  listings  in  the  format  the 
specified  by  the  competing  provider,  the 
LEC  must  inform  the  competing 
provider  that  the  requested  format 
cannot  be  accommodated  and  tell  the 
requesting  provider  which  formats  can 
be  accommodated  with  in  30  days  of 
receiving  the  request.  See  47  CFR 
51.217(c)(3).  In  the  Second  Order  on 
Reconsideration,  the  Commission 
requires  LECs  to  inform  requesting 
providers  within  30  days  when  the 
requested  format  cannot  be 
accommodated. 

(No.  of  respondents:  500;  hours  per 
response:  24  hours:  total  annual  burden: 
12.000  hours). 

e.  Provision  of  technical  information. 
Pursuant  to  sections  251(c)(2)  and 
251(c)(3),  an  ILEC  shall  provide  to  a 
requesting  telecommunications  carrier 
technical  information  about  its  network 
facilities  sufficient  to  allow  the 
requesting  telecommunications  carrier 
to  achieve  interconnection  and/or 
access  to  unbundled  network  elements. 
See  47  CFR  Sections  51.305(f)  and 
51.307(e). 

(No.  of  respondents:  50;  hours  per 
response:  1  hour:  total  annual  burden: 
50  hours). 

f  Public  notice  of  network  changes: 
Pursuant  to  section  251(c)(5),  an  ILEC 
must  provide  public  notice  of  a  network 
change  that  either:  (1)  will  affect  a 
competing  service  provider's 
performance  or  ability  to  provide 
service:  or  (2)  will  affect  the  ILEC's 
interoperability  with  other  service 
providers.  See  47  CFR  51.325—51.335 
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(No.  of  respondents:  500:  hours  per 
response:  72:  total  annual  burden: 
36,000  hours). 

g.  Burden  of  proof:  Pursuant  to 
section  251(b)(3).  a  LEG  that  provides 
operator  services,  director\-  assistance 
services  or  directory  listings  to  its 
customers,  or  provides  telephone 
numbers,  shall  permit  competing 
providers  of  telephone  exchange  service 
or  telephone  toll  service  to  have 
niindiscriminatory  access  to  that  service 
or  feature,  with  no  unreasonable  dialing 
delays. 

In  disputes  involving 
nondiscriminatory  access  to  operator 
services,  director}'  assistance  services, 
or  directory  listings,  a  providing  LEG 
shall  bear  the  burden  of  demonstrating 
with  specificitv:  (1)  that  it  is  permitting 
nondiscriminatory  access:  and  (2)  that 
any  disparity  in  access  is  not  caused  by 
factors  within  its  control.  See  47  GFR 
51.217. 

In  disputes  between  parties  providing 
LECs  and  competmg  providers 
involving  unreasonable  dialing  delav  in 
the  provision  of  access  to  operator 
services  and  directory  assistance,  the 
burden  of  proof  is  on  the  providing  LEG 
to  demonstrate  with  specificity  that  it  is 
processing  the  calls  of  the  competing 
provider's  customers  on  terms  equal  to 
that  of  similar  calls  from  the  providing 
LEG'S  own  customers.  See  47  GFR 
51.217. 

(No.  of  respondents:  75:  hours  per 
response:  8  hours:  total  annual  burden: 
600  hours). 

h.  Submission  of  area  code  relief 
plans:  Pursuant  to  Section  251(e)(1).  a 
state  commission  must  notih'  the  entity 
or  entities  designated  bv  the 
Gommission  to  serve  as  central  office 
code  administrator(s)  for  its  state  that 
such  state  commission  intends  to 
perform  matters  related  to  initiation  and 
development  of  area  code  relief 
planning  efforts  See  4  7  GFR  Section 
52, 19(b). 

(No.  of  respondents:  30:  hours  per 
response:  40  hours:  total  annual  burden: 
1200  hours). 

In  the  Notice  of  Proposed  Rulemaking 
issued  in  the  proceeding,  the 
Gommission  sought  comment  on  issues 
arising  out  of  developments  in.  and  the 
convergence  of,  directory  publishing 
and  directory  assistance. 

i.  Subscriber  List  information  for 
Internet  Directories. 

(No.  of  respondents:  2000;  hours  per 
response:  8  hours;  total  annual  burden: 
IB.OOO  hours). 

j.  Provision  of  access  to  nonlocal 
listings. 

(No.  of  respondents:  20:  hours  per 
response:  36  hours:  total  annual  burden: 
720  hours). 


k.  Listing  of  information  to 
nontelephone  exchange  or  toll  service 
directory  assistance  providers, 

(No.  of  respondents:  250;  hours  per 
response:  36  hours:  total  annual  burden: 
9000  hours). 

These  information  collection 
requirements  are  part  of  an  effort  to 
make  local  dialing  and  networks, 
telephone  numbers,  operator  services, 
directory  assistance  and  directory 
listings  available  to  all  competitors  on 
an  equal  basis.  Obligation  to  comply: 
Mandator}'. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  DC  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  99-29786  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

November  3,  1999. 

SUMMARY:  The  Federal  Gommunications 
G(<mniissions.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  bv  the  Paperwork  Reduction 
.^ct  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Gomments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Gommission.  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  Gommission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  nf  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  comments  should  be 
submitted  on  or  before  December  16, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  S.W..  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

0MB  Control  Sumber:  3060-0798. 
Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authorization. 
Form  Number  FCC  601. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions:  Individuals  or  households: 
and  State,  Local,  or  Tribal  Government. 
Number  of  Respondents:  240,320. 
Estimate  Time  Per  Response:  0,5  to 
1.25  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  210.280  hours. 
Total  Annual  Costs:  $48,364,400. 
Needs  and  Uses:  FCC  Form  601  is 
used  as  the  general  application  (long 
form)  for  market  based  licensing  and 
site-by-site  licensing  in  the  Wireless 
Telecommunications  Radio  Services. 
This  long  form  application  is  a 
consolidated  application  form  and  is 
utilized  as  part  of  the  Universal 
Licensing  System  (ULS).  Form  601  is  a 
multi-part  form  comprising  a  main  form 
containing  administrative  information 
and  a  series  of  schedules  used  to  file 
technical  information.  The  piu-pose  of 
this  revision  is  to  make  the  necessary 
changes  to  convert  the  Private 
Operational  and  Fixed  Microwave 
Services  to  the  Universal  Licensing 
System  (ULS),  implemented  on  August 
30,  1999.  The  Commission  received 
OMB  approval  for  the  Microwave 
schedule  previously,  however,  with 
continuing  development  and 
implementation  of  ULS  for  Microwave 
service,  further  changes  were  required 
to  this  collection  prior  to 
implementation.  The  information  is 
used  by  the  Commission  to  determine 
whether  the  applicant  is  legallv. 
technically,  and  financially  qualified  to 
be  licensed. 
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Federal  Communications  Commission. 

Ma^alie  Roman  Salas. 

Sfcrntary. 

[FR  Doc.  9^29782  Filed  11-15-99;  8:45  ami 

BILLING  CODE  6712-01 -P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2370] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

November  4.  1999. 

Petition  fur  Reconsideration  has  been 
filed  in  the  (Inrnmission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
.Section  1  429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copving  in  Room  CY-A257.  445  12th 
.Street.  SW  .  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  by  December  1.  1999 

See  Section  1.4(b)(1)  of  the 
Commisssion's  rules  (47  CFR  1.4(b)(1)), 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject: 

Access  Charge  Reform  (CC  Docket  No. 
96-262) 

Price  Cap  Performance  Review  for  Local 
Exchange  Carriers  (CC  Docket  No.  94- 
1) 

Interexchange  Carrier  Purchases  of 
Switched  Access  Services  Offered  by 
Competitive  Local  Exchange  Carriers 

Petition  of  U.S.  West  Communications, 
Inc.  for  Forbearance  from  Regulation 
as  a  Dominant  Carrier  in  the  Phoenix, 
Arizona  MSA  (CC  Docket  No.  98-157) 

S'umber  of  Petitions  Filed:  4. 

Subject:  Petition  of  U.S.  West 
Communications.  Inc.,  for  a  Declaratory 
Ruling  Regarding  the  Provision  of 
National  Directory  .Assistance  (CC 
Docket  No  97-172). 

Number  of  Petitions  Filed:  1. 

Ff'derai  Communications  Commission. 
Magalie  Roman  Salas. 
Sfrr"t:ir\ 
[FR  Doc,  9^29787  Filed  11-15-99;  8:45  am] 

BILLING  CODE  671 2-01 -M 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225),  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary-  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baniking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  30.  1999, 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Libertv  Street.  New  York, 
New  York  10045-0001; 

1.  Bayerische  Hypo-Und  Vereinsbank 
AG,  Munich,  Germany;  to  acquire  20 
percent  of  Babcock  &  Brown  LP,  and 
Babcock  &  Brown  Operating  Partnership 
LP,  two  limited  partnerships  being 
formed  by  Babcock  &  Brown  Holdings 
Inc.  and  its  wholly  owned  subsidiary, 
Babcock  &  Brown  Inc,  all  of  San 
Francisco,  California,  and  thereby 
engage  in  providing  lending  and  equity 
financing  services,  pursuant  to  §§ 
225.28(h)(1),  and  (h)(2)  of  Regulation  Y: 
in  providing  leasing  services,  pursuant 
to  §  225.28(b)(3)  of  Regulation  Y; 
providing  financial  and  investment 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y;  providing 
securities  brokerage,  private  placement 
and  other  agency  transactional  services. 
pursuant  to  §  225.28(b)(7)  of  Regulation 
Y;  and  in  providing  management 
consulting  services,  pursuant  to  § 
225.28{b)(9)(i)  of  Regulation  Y.  These 
activities  will  be  conducted  worldwide. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  10.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
|FR  Doc  qc)-2991 1  Filed  1 1-15-99;  8:45  am] 

BILLING  CODE  6210-01-F 

FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7()))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors, 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  30,  1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Terry  Halikias.  Palos  Park,  Illinois; 
to  acquire  control  of  additional  voting 
shares  of  Republic  Bancorp,  Co.,  Orland 
Park,  Illinois,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Republic  Bank  of  Chicago,  Darian, 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10,  1999. 
Robert  deV,  Frierson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  99-29912  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
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hanks  and  nonbanking  companies 
owned  by  the  bank  holding  companv, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
d  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C,  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherw'ise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10. 
1999. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker.  Communitv  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1 .  Peoples  Heritage  Financial  Group. 
Inc..  Portland.  Maine;  to  acquire  100 
percent  of  the  \'nting  shares  of,  and 
thereby  merge  with  Banknorth  Group. 
Inc..  Burlington.  Vermont,  and  thereby 
indirectly  acquire  Granite  Savings  Bank 
and  Trust  Company,  Barre,  X'ermont; 
The  Howard  Bank,  \.A.,  Burlington. 
Vermont:  First  Vermont  Bank  and  Trust 
Company.  Brattleboro.  Vermont;  First 
Massachusetts  Bank,  N.A,,  Worcester. 
Massachusetts:  Franklin  Lamoille  Bank. 
St.  Albans.  \'ermont;  Farmington 
National  Bank.  Farmington.  New 
Hampshire:  and  Evergreen  Bank,  N.A., 
Glen  Falls.  New  York. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
The  Stratevest  Group.  N.A..  Barre. 
Vermont,  and  thereby  engage  in  trust 
companv  activities,  pursuant  to  § 
225.28(b)(5)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Lmwood  Gill  III, 
Assistant  Vice  President)  701  East  Bvrd 
Street.  Richmond.  \'irginia  23261-4528: 

1.  Chesapeake  Bancorp  Employee 
Stock  Chvnership  Plan.  Chestertown. 
Maryland:  to  become  a  bank  holding 
company  by  acquiring  41.7  percent  of 
the  voting  shares  of  Chesapeake 
Bancorp.  Chestertown.  Maryland,  and 
thereby  indirectlv  acquire  Chesapeake 
Bank  and  Trust  Companv.  Chestertown. 
Maryland. 

C.  Federal  Reserve  Bank  of  Chicago 
(Philip  lackson.  Applications  Officer; 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 


1.  Oak  Financial,  Inc.,  Madison, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Oak  Bank  (in 
organization)  Fitchburg.  W'isconsin. 

IJ.  Federal  Reserve  Bank  of  Kansas 
Cit>-  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  Gold  Banc  Corporation.  Inc.,  and 
Gold  Banc  Acquisition  Corporation  XI, 
Inc.,  both  of  Leawood.  Kansas;  to 
acquire  100  percent  of  the  voting  shares 
of  American  Bancshares.  Inc., 
Bradenton,  Florida;  and  thereby 
indirectly  acquire  American  Bank. 
Bradenton,  Florida.  In  connection  with 
this  application.  Gold  Banc  Acquisition 
Corporation  XI,  Inc..  has  applied  to 
become  a  bank  holding  companv. 

2.  Gold  Banc  Corporation.  Inc.,  and 
Gold  Banc  Acquisition  Corporation  XIII, 
Inc..  both  of  Leawood.  Kansas;  to 
acquire  100  percent  of  the  voting  shares 
of  DSP  Investments,  Limited,  La  Cygne. 
Kansas,  and  tliereby  indirectly  acquire 
Linn  County  Bank.  La  Cygne,  Kansas.  In 
connection  with  this  application.  Global 
Banc  Acquisition  Corporation,  XIII,  Inc., 
has  applied  to  become  a  bank  holding 
companw 

E,  Federal  Reserve  Bank  of  San 
Francisco  i Maria  \'ii]anue\a.  Manager 
of  Analytical  Support.  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Wells  Fargo  &■  Company.  San 
Francisco,  California;  to  acquire  100 
percent  of  the  voting  shares  of  North 
County  BanCorp,  Escondido.  California, 
and  thereby  indirectly  acquire  North 
County  Bank,  Escondido.  California, 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  10, 1999. 
Robert  deV.  Frierson. 
.Associate  Secretary  of  the  Board. 
|FR  Doc.  99-29913  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices: 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 


Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  30,  1999. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  Wanda  F.  Hill.  Columbia. 
Kentucky:  to  acquire  additional  voting 
shares  of  Columbia  Bancshares.  Inc., 
Columbia,  Kentucky,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Bank  of  Columbia.  Columbia. 
Kentuck\ 

B,  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen. 
Assistant  Vice  President)  90  Hennepin 
Avenue,  P.O.  Box  291,  Minneapolis. 
Minnesota  55480-0291: 

1.  John  M.  Morrison  Florida  Intangible 
Trust  No.  3  with  Julie  Marie  Morrison  as 
trustee,  Naples.  Florida;  to  acquire 
additional  voting  shares  of  Central 
Bancshares.  Inc..  Golden  Valley. 
Minnesota,  and  thereby  indirectly 
aquire  additional  voting  shares  of 
Central  Bank,  Stillwater,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-29811  Filed  11-15-99;  8:45  ami 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  L'.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  10. 
1999. 

\.  Federal  Reserve  Bank  of  Kan.sas 
City  iD   Michael  Manie>.  .\ssistant  \'u  >■ 
President)  925  Grand  ■\vpnue,  Kansas 
Gitv.  Missouri  64198-0001: 

1   Stemaupr  Bancorp.  Steinauer, 
Nebraska,  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Steinauer, 
Steinauer,  Nebraska 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  9,  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-29812  Filed  11-15-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  date:  11:00  a.m.,  Thursday. 

November  18,  1999. 

PLACE:  Mamner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Streets.  N.W.,  Wa.shington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1   Proposed  ac(}uisition  of  frame  relay 
and  managed  dial  network  equipment 
and  services  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

1.  .\nv  items  carried  forward  from  a 
previou.sK  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
l.vnn  S.  Fo.x.  .\ssistant  to  the  Board. 
.^02-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
(all  202-45J-.32U6  beginning  at 
approximatelv  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announ(,ement  of  hank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www  federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 


procedural  and  other  information  about 
the  meeting. 

Dated:  November  10.  1999. 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  99-29938  Filed  11-10-99;  4:41  pm] 

BILUNG  CODE  6210-01 -f> 

FEDERAL  RESERVE  BOARD 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

Svstem 

TIME  AND  DATE:  11:00  a.m..  Monday. 

November  22,  1999. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  D.C.  20551. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salar>'  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previouslv  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  annoimcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  21,  1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  99-:i0064  Filed  11-12-99;  3:49  pml 

BILLING  CODE  621 0-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  the  National 
Bioethics  Advisory  Commission 

(NBAC) 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  a  meeting  of  the  National 
Bioethics  Advisory  Commission.  The 
Commission  will  discuss  (a)  its  ongoing 
project  examining  ethical  issues  in 


international  research  and  (b)  a 

proposed  project  examining  issues 
arising  from  the  oversight  human 
subjects  research  in  the  United  States. 
Some  Commission  members  may 
participate  bv  telephone  conference. 
The  meeting  is  open  to  the  public  and 
opportunities  for  statements  by  the 
public  will  be  provided  on  December  2, 
1999  from  1  pm-l:30  pm. 

Da  tes  i  Tim  es/Location 

December  2.  1999 — The  Doubletree  Inn 

at  the  Colonnade 
8:30  am-5:00  pm — 4  West  University 

Parkway,  Baltimore,  MD  21218 
December  3.  1999 — Same  Location  as 

Above 
8:00  am-12:00  noon 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisorv-  Commission  (NBAC) 
on  October  3.  1999  by  Executive  Order 
12975  as  amended.  The  mission  of  the 
NBAC  is  to  advise  and  make 
recommendations  to  the  National 
Science  and  Technology  Council,  its 
Chair,  the  President,  and  other  entities 
on  bioethical  issues  arising  from  the 
research  on  human  biology  and 
behavior,  and  from  the  applications  of 
that  research. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availabilitv  of  space  on  a  first  come,  first 
ser\'e  basis.  Members  of  the  public  w-ho 
wish  to  present  oral  statements  should 
contact  Ms.  Jody  Crank  by  telephone, 
fax  machine,  or  mail  as  shown  below  as 
soon  as  possible,  at  least  4  days  before 
the  meeting.  The  Chair  will  reserve  time 
for  presentations  by  persons  requesting 
to  speak  and  asks  that  oral  statements  be 
limited  to  five  minutes,  The  order  of 
persons  wanting  to  make  a  statement 
will  be  assigned  in  the  order  in  which 
requests  are  received.  Individuals 
unable  to  make  oral  presentations  can 
mail  or  fax  their  written  comments  to 
the  NBAC  staff  office  at  least  five 
business  davs  prior  to  the  meeting  for 
distribution  to  the  Commission  and 
inclusion  in  the  public  record.  The 
Commission  also  accepts  general 
comments  at  its  website  at 
bioethics.gov.  Persons  needing  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  NBAC 
staff  at  the  address  or  telephone  number 
listed  below  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
lodv  Crank.  National  Bioethics  Advisory 
Commission,  6100  Executive  Boulevard. 
Suite  5B01.  Rockville,  Marvland  20892- 
7508,  telephone  301-402-4242.  fax 
number  301-480-6900. 
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Dated;  .\(nember  9,  1999. 
Eric  M.  Meslin, 

Executive  Director,  National  Bioethics 

Advisor}'  Commission. 

[FR  Doc.  99-29813  Filed  11-15-99;  8:45  amj 

BILLING  CODE  4160-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-00-08] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3.506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Disease  Control  and 
Prevention  is  providing  opportunity  for 
public  comment  on  proposed  data 
collection  projects.  To  request  more 
information  on  the  prf)posed  projects  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  call  the  CDC 
Reports  Clearance  Officer  on  (404)  639- 
7090, 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mi^iimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

1.  HIV  Prevention  Programs  in 
National/Regional  Minority  and  Other 
Community  Based  Organizational 
Project  Reports  (0920-0249)— 
Reinstatement — National  Centers  for 
HIV.  STD.  and  TB  Prevention 
(NCHSTP)— CDC  funds  National/ 
Regional  Minority  Organizations  and 
Community  Based  Organizations  to 
conduct  HIV  prevention  programs.  This 
data  collection  approves  the  submission 
of  quarterly  narrative  reports  for  HIV 


prevention  programs  developed  by 
funded  for  National/Regional  Minority 
Organizations  and  Community  Based 
Organizations.  These  requires  quarterly 
progress  reports  provided  CDC  with  the 
necessary  information  to  monitor 
program  performance  and  accurately 
document  activities  that  occur  in  these 
organizations  funded  under  CDC. 

Reports  allow  CDC  to  identify 
problems  and  technical  assistance  needs 
of  grantees  in  a  timely  fashion  and 
subsequently  improve  the  effectiveness 
of  project  activities  and  progress  toward 
national  goals.  They  also  assist  CDC,  by 
discerning  and  refining  national  goals 
and  objectives  in  the  prevention  of  HIV. 
The  process  of  preparing  quarterly 
reports  is  a  valuable  tool  for  examining 
program  performance  by  assessing 
strengths  and  weaknesses  in  line  with 
programmatic  goals  and  national 
objectives.  In  addition  these  reports 
serve  as  technology  transfer  tools  to 
identify'  what  interventions  work  and 
can  be  duplicated  to  be  used  as  a  model 
for  other  national/regional  minority  and 
community  based  organizations. 

The  estimated  annualized  cost  per 
respondent  is  $231.60  for  national  and 
regional  minority  organizations  and 
S207.72  for  community  based 
organizations  based. 


Respondents 


NRMOs 
CBOs   .. 

Total 


Number  of 
respondents 


Number  of 
responses/ 
respondent 


32 
184 


Avg,  burden 
per  response 


4 
4 


Total 
burden 
flours 


384 
2,208 


2,592 


Dated:  November  9.  1999. 

Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Preven tion  (CDC). 

[FR  Doc,  99-29820  Filed  11-15-99;  8:45  am) 

BILLING  COOe  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sites: 
Fernald  Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub,  L,  92-463).  the  Agency  for  To.xic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 


Control  and  Prevention  (CDC)  aimoimce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Fernald  Health  Effects 
Subcommittee, 

Times  and  Dates:  1  p.m. -9  p.m.,  December 
7,  1999.  8:30  a.m.-5  p.m.,  December  8,  1999. 

Place:  The  Plantation.  9660  Dry  Fork  Road, 
Harrison,  Ohio  45020.  Telephone  513/367- 
5610. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  1996,  the  Department  of  Health  and 
Human  Ser\-ices  (HHS)  was  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  use.  HHS 
delegated  program  responsibility  to  CDC. 


In  addition,  a  memo  was  signed  in  Octob)er 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104.  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  heahh  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC  and  the  Administrator. 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
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for  community,  American  Indian  Tribal,  and 
labor  interaction  and  serve  as  a  vehicle  for 
community  concern  to  be  expressed  as 
advice  and  recommendations  to  CDC  and 
ATSDR. 

Matters  To  Be  Discussed:  Agenda  items 
include  presentations  from  the  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  (ATSDR)       _ 
regarding  the  progress  of  current  studies.      / 
There  will  also  be  a  presentation  of  results^ 
from  research  on  cancer  mortality  among 
Fernald  site  %vorkers  due  to  radiation  and 
chemical  exposure. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information:  Dr. 
David  Pedersen.  Health-Related  Energy 
ReseMch  Branch.  Division  of  Surveillance. 
Hazard  Evaluations  and  Field  Studies, 
NIOSH.  CDC.  Robert  A.  Taft  Laboratory,  4676 
Columbia  Parkway.  M/S  R-44,  Cincinnati, 
Ohio  45226.  Telephone  513/841-4400,  Fax 
513/841-4470. 

The  Director,  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  8,  1999. 
Carolyn  ].  Russell. 

Dirrctor.  Management  Analysis  and  Services 
(  Ht'irc.  Centers  for  Disease  Control  and 
Prevention. 
|FR  Doc.  99-29818  Filed  11-15-99:  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases:  Meeting 

In  dccordani >'  with  section  10(a)(2)  of 
the  Foderal  .Xdvisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announco.-,  the  following  committee 
meetinti 

Xarne:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  9  a.m. -5:30  p.m.. 
December  2,  1999.  8:30  a.m.-2:30  p.m., 
December  3.  1999. 

Place:  CDC.  Auditorium  B,  1600  Clifton 
Road.  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors.  NCID.  provides  advice  and 
guidance  to  the  Director.  CDC.  and  Director. 
NCID.  In  the  following  areas:  program  goals 
and  objectives:  strategies:  program 
organization  and  resources  for  infectious 
disease  prevention  and  control:  and  program 
priorities. 


Matters  to  be  Discussed:  Agenda  items  will 
include: 

1.  NCID  Update 

2.  Informatics 

3.  Chronic  Fatigue  Syndrome 

4.  NCID  Research  Agenda 

5.  Discussions 

6.  Vaccine  Issues: 
Rotavirus 
Yellow  Fever 

7.  Antimicrobial  Resistance 

8.  Emergency  Preparedness — Update 

9.  Outbreak  Investigations — Update 
Nipah  virus 

West  Nile  virus 

10.  Discussions  and  Recommendations 
Other  agenda  items  include 

announcements/introductions;  follow-up  on 
actions  recommended  by  the  Board  May 
1999:  consideration  of  future  directions, 
goals,  and  recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  Holley.  Office  of  the  Director.  NCID, 
CDC,  M/S  C-20.  1600  Clifton  Road,  NE. 
Atlanta.  Georgia  30333,  telephone  404/639- 
0078. 

The  Director.  Management  Analysis  and 
Services  office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  uf  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  November  8.  1999. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  99-29819  Filed  11-15-99:  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  990-4487] 

Medical  Devices;  Draft  Guidance  for 
Conducting  Stability  Testing  to 
Support  an  Expiration  Date  Labeling 
Claim  for  Medical  Gloves;  Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Adiiunistration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Guidance  for  Conducting 
Stability  Testing  to  Support  an 
Expiration  Date  Labeling  Claim  for 
Medical  Gloves."  This  guidance  is 
neither  final  nor  is  it  in  effect  at  this 
time.  This  guidance  describes  the 
information  needed  to  support  an 
expiration  date  labeling  claim  for 


powdered  or  powder-free,  surgeon's  or 
patient  iixamination  gloves.  Expiration 
dating  of  medical  gloves  is  voluntary  at 
this  time.  FDA  recommends  that 
manufacturers,  repackagers.  or 
importers  who  add  an  expiration  date 
labeling  claim  follow  the  enclosed 
recommended  criteria  and  protocols  for 
conducting  testing  described  in  this 
guidance. 

DATES:  Written  comments  concerning 
this  draft  guidance  must  be  received  by 
February  14, 2000. 

ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  for  information  on 
electronic  access  to  the  draft  guidance. 
Submit  written  requests  for  single 
copies  on  a  3.5"  diskette  of  the  guidance 
document  entitled.  "Guidance  for 
Conducting  Stability  Testing  to  Support 
an  Expiration  Date  Labeling  Claim  for 
Medical  Gloves"  to  the  Division  of 
Small  Manufacturers  Assistance  (HFZ— 
2201.  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  1,350  Piccard  Dr.. 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Written 
comments  concerning  this  guidance 
must  be  submitted  to  the  Dockets 
Management  Branch,  fHFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chiu  S.  Lin,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-443-8913. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

It  is  estimated  that  millions  of  health 
care  workers  use  medical  gloves  on  a 
dailv  basis  as  a  barrier  against  blood 
borne  pathogens  and  microorganisms. 
The  effective  use  of  medical  gloves  as  a 
barrier,  however,  is  dependent  upon  the 
integrity  of  the  glove  material. 
Degradation  of  the  glove  material  may 
occur  when  exposed  to  various  types  of 
manufacturing  processes  (e.g., 
chlorination)  and/or  environmental 
conditions. 

In  response  to  growing  concerns 
regarding  the  use  of  natural  rubber  latex 
(NRL).  the  National  Institute  of 
Occupational  Safety  and  Health  recently 
issued  a  safety  alert  recommending  the 
use  of  powder-free  medical  gloves  as  a 
means  to  reduce  exposure  to  natural 
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rubber  latex  allergens  through  the 
medical  glove  powder.  With  the  present 
shift  m  the  medical  glove  market  from 
powdered  medical  gloves  to  powder- 
free,  the  potential  for  a  rapid  increase  in 
the  demand  for  pow'der-free  or 
nonpowdered  gloves  could  result  in 
products  with  poor  barrier  integritv 
and/or  unacceptable  shelf-life.  Processes 
to  remove  glove  powder  such  as 
chlorination  have  an  •adverse  effect  on 
various  mechanical  a.. a  physical  glove 
properties,  which  may  affect  shelf-life, 

E.xpiration  dating  is  not  currentlv 
required  for  patient  examination  or 
surgeon's  gloves.  However.  FDA  has  just 
published  a  proposed  regulation  tn 
require  expiration  dating  for  all  medical 
gloves  (64  FR  41709,  July  30.  1999). 
Currently,  if  manufacturers  voluntarilv 
label  their  glove  with  an  expiration  date, 
they  are  expected  to  have  real-time  data 
to  support  the  shelf-life  labeling  claim. 
If  real-time  data  are  not  available,  then 
a  provisional  shelf-life  labeling  claim, 
not  to  exceed  a  period  of  2  years,  mav 
be  established  based  on  accelerated 
aging  test  data  This  guidance  provides 
recommended  test  methodologv  and 
protocols  for  both  real-time  and 
accelerated  aging  that  the  manufacturers 
may  utilize  to  support  an  expiration 
date  labeling  claim.  Additionally, 
manufacturers  of  medical  gloves  mav 
utilize  this  guidance  document  to 
design  process  controls,  as  described  in 
the  quality  system  regulation,  for 
controlling  manufacturing  processes, 
such  as  chlorination,  to  minimize 
adverse  effects  on  glove  barrier 
properties. 

II.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on 
conducting  stability  testing  to  support 
an  expiration  date  labeling  claim  for 
medical  gloves.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  mav  be 
used  if  such  approach  satisfies  the 
applicable  statute,  regulations,  or  both 

The  agency  has  adopted  good 
guidance  practices  (GGPs),  which  set 
forth  the  agency's  policies  and 
procedures  for  the  development, 
issuance,  and  use  of  guidance 
documents  (62  FR  8961.  February  27, 
1997).  This  guidance  document  is 
issued  as  a  Level  1  guidance  consistent 
with  GGP's. 

III.  Electronic  Access 

In  order  to  receive  the  "Guidance  for 
Conducting  Stability  Testing  to  Support 
an  Expiration  Date  Labeling  Claim  for 
Medical  Gloves"  via  vour  fax  machine, 
call  the  CDRH  Facts-On-Demand  (FDD) 


system  at  800-89&-0381  or  301-827- 

0111  from  a  touch-tone  telephone.  At 
the  first  voice  prompt  press  1  to  access 
DSMA  Facts,  at  second  voice  prompt 
press  2,  and  then  enter  the  document 
number  (1355)  followed  by  the  pound 
sign  (#)  Then  follow  the  remaining 
voice  prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet  The  Center  for  Devices  and 
Radiological  Health  iClDRH)  maintains 
an  entr>'  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  "Guidance 
for  Conducting  Stability  Testing  to 
Support  an  Expiration  Date  Labeling 
Claim  for  Medical  Gloves,"  device 
safety  alerts.  Federal  Register  reprints, 
information  on  premarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  mav  be  accessed 
at  http://www.fda.gov/cdrh.  "Guidance 
for  Conducting  Stability  Testing  to 
Support  an  Expiration  Date  Labeling 
Claim  for  Medical  Gloves  "  will  be 
available  at  http://wvvw.fda.gov/cdrh. 

IV.  Comments 

Interested  persons  may,  on  or  before 

Februarv  14.  2000.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
draft  guidance.  Such  comments  will  be 
ronsidered  whpq  determining  whether 
to  amend  the  current  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  m  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  October  28,  1999. 
Linda  S.  Kahan, 

Deputy  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  99-29791  Filed  11-15-99;  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No,  99N-0486] 

Physician  and  Patient  Labeling  for 
Progestational  Drug  Products: 
Warnings  and  Contraindications 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  its 
previously  issued  guidance  texts  for 
physician  and  patient  labeling  for 
progestational  drug  products  that  were 
published  in  the  Federal  Register  of 
January  12,  1989  (54  FR  124J;  A  notice 
announcing  FDA's  intention  to  revoke 
these  guidance  texts  was  published  in 
the  Federal  Register  on  April  13,  1999 
(64  FR  18035).  FDA  received  no 
comments  on  this  notice.  The  guidance 
texts,  which  supplied  physician  and 
patient  labeling  for  progestational  drug 
products  as  a  class,  are  no  longer 
needed  for  the  reasons  discussed  in  the 
proposed  rule  on  progestational  drug 
products  published  in  the  Federal 
Register  on  April  13,  1999  (64  FR 
17985].  For  additional  information,  see 
the  final  rule  on  progestational  drug 
products  that  appears  elsewhere  in  this 
issue  of  tht'  Federal  Register 
EFFECTIVE  DATE:  November  16,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  \  ,  Moore.  Center  for  Drug 
Evaluation  and  Research  (HFD-580), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827^260. 

Dated:  November  4. 1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 
IFR  Doc.  99-29855  Filed  11-15-99;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Cancer  Institute:  Notice  of 
Closed  meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
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as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\amf  of  Committt'f  National  Cancer 
Institute  Initial  Review  Group.  Subcommittee 
C— Basic  &  Preclinical 

Date:  December  7-9,  1999. 

Time:  7:30  pm  to  12:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person  Virginia  P.  VVray. 
Scientific  Review  .Administrator.  Grants 
Review  Branch.  Division  of  Extramural 
■Activities,  National  Cancer  Institute, 
Executive  Plaza  North,  Room  63,=j.  6130 
Executive  Boulevard  MSC  7408.  Rockville. 
VtD  20892-7408.  301-»96-9236. 
vw8z€>nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction: 
93  393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Daignosis  Research;  93  395,  Cancer 
Treatment  Research,  93  396,  Cancer  Biology 
Research;  93.397.  Cancer  Cetners  Support; 
93  398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  November  9,  1999. 
Anna  SnoufTer. 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc  99-29881  Filed  11-15-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  InstHute;  Notice  of 
closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor*-  Committee  Act,  as 
amended  (5  U.S  C.  .Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.52b(c)(4)  and  5.=S2(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona!  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Research 
on  State  and  Community  Tobacco  Control 
Interventions. 

Date:  December  7-8,  1999. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20853. 

Contact  Person:  CM.  Erwin,  Scientific 
Review  Administrator,  Special  Review, 
Referral  and  Resources  Branch.  Division  of 
Extra  Mural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6130 
Executive  Boulevard/EPN-6,30.  Rof:kville, 
MD  20892-7405, 301/496-7421 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93,393,  Cancer  Cause  and  Prevention 
Research,  93.394,  Cancer  Detection  and 
Diagnosis  Research.  93,395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93,397,  Cancer  Centers  support; 
93,398,  Cancer  Research  Manpower;  93,399, 
Cancer  Control,  National  Institutes  of  Health, 
OHS) 

Dated:  November  9,  1999. 
Anna  Snuffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-29882  Filed  11-15-99;  8:45  ami 

BILLING  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advanced  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(6)  and  552b(c)(9).  Title  5  U.S.C, 
as  amended.  The  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 


the  NCI  Intramural  program  and/or  its 
contractors,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  and  the 
premature  disclosure  of  discussions 
related  to  personnel  and  programmic 
issues  would  be  likely  to  significantly 
frustrate  the  subsequent  implementation 
of  recommendations. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Dates:  December  6-8,  1999. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Cancer 
Centers, 

Open:  December  6.  8:00  p.m. -Recess. 

.Agenda:  To  discuss  program  and  policy 
issues  related  to  the  Cancer  Centers. 

Place:  The  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda.  MD  20892. 

Contact  Person:  Marvin  R.  Kalt.  Executive 
Secretary.  National  Cancer  Institute,  NTH, 
Executive  Plaza  North.  Room  600.  6130 
Executive  Blvd.,  MSC  7405,  Bethesda,  MD 
20892-7405,  (301)  496-5147. 

Name  of  Committee  National  Cancer 
Advisory  Board. 

Dates.  December  7-8.  1999. 

Open:  December  7,  9:00  a.m,  to  4:00  p.m.; 
December  8,  9:00  a.m.  to  1:00  pm. 

Agenda:  Report  of  the  Director,  NCI: 
Overview  of  Board  of  Scientific  .Advisors 
activities;  Intramural  and  Extramural 
Program  Overviews  and  LJpdates; 
Presentations  by  various  NCI  working  groups 
on  current  and  proposed  program  activities, 
projects  and  initiatives;  other  NCAB 
business.  For  detailed  agenda:  See  NCI 
Homepage/Advisory  Board  and  Groups  http:/ 
/deainfor.nci.nih.gov/.ADVISORY/ 
boards.htm.  Tentative  agenda  available  10 
working  days  prior  to  meetings;  Final  agenda 
available  5  working  days  prior  to  meetings. 

Closed:  December  7.  4:00  p.m.  to  Recess. 

Agenda:  To  review  and  evaluate  Intramural 
site  visits;  Discussion  of  proprietary, 
programmatic  and  personnel  issues.  Review 
and  discussion  of  Extramural  proprietary-, 
programmatic  and  personnel  issues. 

Place:  Building  31C,  Conference  Room  10, 
National  Institutes  of  Health.  3100  Center 
Drive,  Bethesda,  MD  20892. 

Contact  Person:  Marvin  R.  Kalt.  Executive 
Secretary.  National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza  North. 
Suite  600.  6130  Executive  Boulevard, 
Rockville.  MD  20892.  (301)  496-5147. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research:  93,397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93,399, 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 
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Dated:  November  9. 1999. 
Anna  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 

Policy.  NIH. 

'FR  nor   qq-2q883  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4U(>-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel. 
Cooperative  Prostate  Cancer  Tissue  Resource. 

Date:  December  3,  1999. 

Time:  8:00  am  to  2:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Blvd.,  Room  635, 
Rockville.  MD  29852. 

Contact  Person:  Timothy  C.  Meeker. 
Scientific  Review  Administrator,  National 
Cancer  Institute.  Division  of  Extramural 
.Activities.  Special  Referral  and  Resources 
Branch.  6130  Executive  Boulevard,  EPN-630, 
Rockville,  MD  20852. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cvcle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
^3.393:  Cancer  Cause  and  Prevention 
Research:  93,394.  Cancer  Detection  and 
Diagnosis  Research:  93.395:  Cancer 
Treatment  Research:  93.396.  Cancer  Biology 
Research:  93,397.  Cancer  Centers  Support: 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  9.  1999. 
.\nna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  99-29884  Filed  11-15-99;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  tlie 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  rould  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  mformation  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Initial  Review  Group,  Subconunittee 
H — Clinical  Groups. 

Date.- December  1-2,  1999. 

Time:  7:30  a.m.  to  5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Deborah  R.  )affe,  Scientific 
Review  Administrator,  Grants  Review 
Branch,  Division  of  Extramural  Activities, 
National  Cancer  Institute,  National  Institutes 
of  Health.  Bethesda,  MD  20892. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  November  9.  1999. 
Anna  Snouffer. 

.Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  99-29885  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  41 40-01 -*« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources  rfotice  of  Closed  Meeting 

Pursuant  to  section  1 0(  d ;  of  the 
Federal  Ad\'isor\-  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearlv  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  December  14, 1999. 

Tjme:  2:30  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6705  Rockledge  Drive.  Suite  6018, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person.- D.G.  Patel,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  301-435-0824. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research.  93.333; 
93.371.  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  November  8,  1999. 
Anna  Snouffier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 


[FR  Doc.  99-29798  Filed  11- 

BILUNG  CODE  4140-01-M 


15-99;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Compienientary 
and  Alternative  Medicine:  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor.'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Slame  of  Committee:  National  Center  for 
Complementai-v  and  Alternative  Medicine 
Special  Emphasis  Panel 

Date:  Novennber  22.  1999. 

Time  2:00  pm  to  3:00  pm 

Agenda  to  review  and  evaluate  contract 
proposaLs, 

Place:  9000  Rockville  Pike.  Bldg  31.  Room 
5B50.  Bethesda.  MD  20892  (Telephone 
Conference  Call). 

Contact  Person  Eugene  G.  Hayunga. 
Scientific  Review  Administrator.  National 
Institutes  of  Health.  NCCAM,  Building  31. 
Room  5B50.  9000  Rockville  Pike.  Bethesda. 
MD  20892,  301-594-2014 
hayungae@od.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  bv  the  review  and 
funding  cycle. 

Dated:  November  9,  1999. 
Anna  SnouEFbr, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy 
(FR  Doc.  99-29886  Filed  11-15-99;  8:45  ami 

MUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Health 

National  Ey«  Inatttuta;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Eye  Institute 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plans  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  Title  5  U.S.C.  as  amended 
for  the  review,  discussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Eye  Institute,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee  Board  of  Scientific 
Counselors,  National  Eye  Institute. 
Date  Decembers-;.  1999 
Open  December  6.  1999,  9  a.m.  to  10  a.m. 


Agenda:  Opening  remarks  by  the  Director. 
Intramural  Research  Program,  on  matters 
concerning  the  intramural  program  of  the 
NET. 

Place:  Building  10,  Room  10B16,  Bethesda. 
MD  20892. 

Closed:  December  6.  1999.  10  a.m.  to  5 
p.m. 

Ageanda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

P/ace.  Building  10,  Room  10B16.  Bethesda. 
MD  20892. 

Closed:  December  7.  1999.  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  Building  10,  Room  10B16.  Bethesda, 
MD  20892. 

Contact  Person:  Robert  B.  Nussenblatt, 
Director,  Intramural  Research  Program 
National  Eye  Institute,  National  Institutes  of 
Health,  PHS,  DHHS,  Bethesda.  MD  20892. 
301^96-3123. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  November  8,  1999. 
Anna  SnoufFer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc  99-29797  Filed  11-15-99;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Technical  Evaluation 
Group. 

Date:  November  18,  1999. 

Time:  10  AM  to  3:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

P/ace:  Holiday  Inn  Bethesda,  Pennsylvania 
Room,  8120  Wisconsin  Avenue.  Bethesda, 
MD  20892. 


Contact  Person:  Ken  VVasserman,  Scientific 
Review  Administrator.  Scientific  Review 
Program.  Division  of  Extramural  .'\ctivities, 
NIAID.  NIH.  Room  2217,  6700-B  Rockledge 
Drive.  MSC  7610,  Bethesda.  MD  .101  496- 
2550,  kwl59p@nih.gov 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  time  in  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  November  8,  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  99-29799  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  November  18.  1999 

Time:  10:45  am  to  12:00  pm. 

.•Agendo.  To  review  and  evaluate  grant 
applications. 

Place:  .NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person  Vic  toria  S.  Levin.  MSW, 
Scientific  Review  .Administrator.  Center  for 
Scientific:  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3172, 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
0912,  levinv@sr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mame  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  November  22.  1999. 
Time:  3:00  pm  to  4:30  pm. 
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Agenda:  To  review  and  evaluate  grant 

applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3172, 
MSC  7848.  Bethesda.  MD  20892,  (301)  435- 
0912,  levinv@sr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  .-Assistance 
Program  Nos.  93.306.  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research,  93.333, 
93.337.  93.393-93,396,  93.837-93.844, 
93,846-93.878.  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  November  9.  1999. 
Anna  SnoufFer, 

Acting  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  99-29879  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4110-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

Same  of  Committee:  Center  for  Scientific 

Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
8  (03)  M 

Date:  December  2.  1999, 

Time:  11:00  am  to  1:00  pm. 

.Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Samuel  Rawlings. 
Scientific  Review  Administrator.  Center  for 
St;ientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5160, 
MSC  7844.  Bethesda.  MD  20892.  (301)  435- 
1243 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Date:  December  3.  1999, 


Time:  2:00  pm  to  300  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Mohindar  Poonian, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5222, 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1168,  poonianm@csr.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  3,  1999. 

Time:  2:00  pm  to  4:30  pm. 

Aiynda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Patricia  H.  Hand, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4140, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767,  handp@csr,nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Da<e;  December  6.  1999. 

Time:  1:00  pm  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call), 

Contact  Person:  Ronald  Dubois,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4156,  MSC  7806, 
Bethesda,  MD  20892,  (301)  435-1722, 
duboisr@drg.nih.gov. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 

Date:  December  6.  1999. 

Time:  1:00  pm  to  3:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  NIH.  Rockledge  2,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Land, 
Scientific  Reviev.'  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5210, 
MSC  7850,  Bethesda.  MD  20892,  (301)  435- 
1265. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  6,  1999. 

Time:  2:00  pm  to  4:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Sami  A.  Mayyasi, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5122, 
MSC  7852,  Bethesda.  MD  20892,  (301)  435- 
1169. 

Same  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  7,  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW,  Washington,  DC  20037. 


Contact  Person:  Joanne  T.  Fujii,  Scientific 
Review  Administrator.  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  5218,  Bethesda,  MD 
20892.  (301)  435-1178,  fiiij@drg.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  7,  1999. 

Time:  8:30  am  to  5:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW.  Washington,  DC  20037. 

Contact  Person:  Michael  Nunn,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Room  5202,  MSC  7850, 
Bethesda,  MD  20892,  (301)  435-0910. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  December  7, 1999. 

Time:  1:00  am  to  2:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Christine  Melchior, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4102. 
MSC  7816.  Bethesda.  MD  20892.  (301)  435- 
1713. 

NoTTie  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl- 
CVA-03. 

Date:  December  7,  1999. 

Time:  1:30  am  to  3:00  pm. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136, 
MSC  7802,  Bethesda,  MD  20892.  (301)  43.5- 
1212. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.036;  93.333.  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  November  9.  1999. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  99-29880  Filed  11-15-99:  8:45  am) 

BILLING  CODE  4140-Oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  To  Evaluate  Continued  Sea 
Lamprey  Control  in  Lake  Champlain 

agency:  Fish  and  Wildlife  Service, 
Interior;  New  York  State  Department  of 
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Environmental  Conservation;  Vermont 
Fish  and  Wildlife  Department. 
ACTION:  .Notice  of  Intent  to  Prepare  a 
.Supplemental  Environmental  Impact 
Statement. 

summary:  The  U.S.  Fish  and  Wildlife 

Service  (FWS)  in  cooperation  with  the 
Vermont  Department  of  Fish  and 
Wildlife  (VTDFW)  and  the  New  York 
State  Department  of  Environmental 
r"onser\ati()n  (WSDEC)  announces  its 
intention  to  prep.ire  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
pursuant  to  Sec.  in2f2){c)  of  the 
National  En\  ironmental  Policy  Act 
(NEPA)  of  1969.  m  accordance  with  the 
Council  on  Environmental  Quality 
regulations  for  implementmg  NEPA  (40 
CFR  Parts  1.500-1.50H1  This  SEIS  will 
evaluate  a  proposal  to  continue  sea 
lamprey  control  in  Lake  Champlain,  to 
maintain  reduced  levels  of  sea  lamprey 
and  achieve  further  reductions.  FWS 
invites  other  Federal  agencies,  states, 
Indian  tribes,  local  governments,  and 
the  general  public  to  submit  written 
comments  or  suggestions  concerning  the 
scope  of  the  issues  to  be  addressed, 
alternatives  to  be  analvzed.  and  the 
environmental  impacts  to  be  addressed 
in  the  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS).  The  publu  is  invited  to 
participate  in  scoping  activities  by 
submitting  written  comments  or 
attending  one  or  more  public  scoping 
hearings  through  which  comments  and 
suggestions  will  be  received.  Oral  and 
written  comments  will  be  considered 
equally  in  preparation  of  the  DSEIS. 
Those  not  desiring  to  submit  comments 
or  suggestions  at  this  time,  but  who 
would  like  to  receive  a  copy  of  the 
DSEIS  for  review,  should  send  a  request 
to  Mr.  Dave  Tilton  at  the  address  given 
below  A  notice  of  public  hearings  with 
the  locations,  dates,  and  times  will  be 
published  in  the  Federal  Register  and  in 
local  news  media. 

DATES:  Written  comments  related  to  the 
scope  and  content  of  the  DSEIS  should 
be  submitted  to  FWS  by  February  4. 
2000  to  the  address  below. 
ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  receiving  the 
DSEIS  sh(jul(l  be  sent  to  Mr.  Dave 
Tilton,  Project  Leader,  U.S.  Fish  and 
Wildlife  Service,  Lake  Champlain 
Office.  1 1  Lincoln  Street.  Essex 
lunction,  Vermont  05452.  Alternatively. 
comments  may  be  submitted 
electronically  to  the  following  address: 
dave     tilton@f\vs.i4"\- 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Tilton.  Project  Leader,  USFWS 
Lake  Champlain  Office,  111  Lincoln 


Street.  Essex  Jimction,  Vermont  05452, 
802-951-6313, FAX:  802-951-6315. 
New  York  contact  person  is  Mr  Larry 
Nashett,  Supervising  Aquatic  Biologist, 
New  York  Department  of  Environmental 
Conservation,  Region  5,  P.O.  Box  296, 
Ray  Brook,  New  York  12977,  518-897- 
1333.  Vermont  contact  person  is  Mr. 
Tim  Hess,  Director  of  Fisheries, 
Vermont  Department  of  Fish  and 
Wildlife,  103  South  Main  Street, 
Waterbury.  Vermont  05671,  802-241- 
3700. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sea  lamprey  are  primitive  marine 
invaders  to  Lake  Champlain.  They  are 
parasitic  fish  that  feed  on  the  body 
fluids  of  other  fish  resulting  in  reduced 
growth  and  often  the  death  of  host  fish. 
A  substantia]  body  of  information 
collected  on  Lake  Champlain  indicates 
sea  lamprey  have  a  profound  negative 
impact  upon  the  lake's  fishery  resources 
and  have  suppressed  efforts  to  establish 
new  and  historical  sportfisheries.  In 
1990,  the  FWS,  NYSDEC,  and  VTDFW 
initiated  an  eight-year  experimental  sea 
lamprey  control  program  for  Lake 
Champlain.  The  experimental  program 
treated  tributaries  and  deltas  of  Lake 
Champlain  with  the  chemical 
lampricides  TFM  and  Bayer  73.  which 
substantially  reduced  larval  sea  lamprey 
numbers  in  treated  waters.  The  program 
included  monitoring  and  assessment  of 
the  effects  of  sea  lamprey  reduction  on 
the  characteristics  of  certain  fish 
populations,  the  sport  fishery  and  the 
area's  growth  and  economy.  A  set  of 
thirty  evaluation  standards  were 
established.  Overall,  the  experimental 
sea  lamprey  control  program  met  or 
exceeded  the  majority  of  the  standards. 
In  addition  to  this  evaluation,  the 
cooperating  agencies  assessed  the  effects 
of  the  program  on  nontarget  organisms. 

Two  rounds  of  treatments  were 
planned  for  each  significantly  infested 
stream  and  delta.  From  1990  through 
1996  twenty-four  TFM  treatments  were 
conducted  on  fourteen  Lake  Champlain 
tributaries,  and  9  Bayer  73  (5% 
granular)  treatments  were  conducted  on 
5  deltas.  A  cumulative  total  of 
approximately  141  miles  and  1220  delta 
acres  were  treated. 

In  summary,  trap  catches  of 
spawning-phase  sea  lamprey  declined 
by  80-90%;  nest  counts  were  reduced 
by  57%.  Sixteen  of  twenty-two  TFM 
treatments  reduced  ammocoetes  at 
index  stations  to  less  than  10%  of  pre- 
treatment  levels.  8  of  the  9  Bayer 
treatments  resulted  in  mean  mortality 
rates  over  85%  among  caged 
ammocoetes.  Relatively  small  number  of 
nontarget  amphibian  and  fish  species 


were  killed.  Adverse  effects  on 
nontarget  species  were  higher  for  Bayer 
treatments  than  TFM.  Native  mussels, 
snails  and  some  other 
macroinvertebrates  were  significantly 
affected  after  the  1991  Bayer  73 
treatments  of  the  Ausable  and  Little 
Ausable  deltas  in  New  York.  However, 
they  recovered  to  pre-treatment  levels 
within  4  vears.  American  brook  lamprey 
also  experienced  substantial  treatment- 
related  mortality.  Yet.  the  finding  of 
dead  American  brook  lamprey  in 
second-round  treatments  in  each  stream 
where  they  were  negatively  affected 
during  the  first-round  suggested 
survival  or  immigration  was  adequate  to 
maintain  their  populations.  Wounding 
rates  on  lake  trout  and  landlocked 
.Atlantic  salmon  were  reduced  in  the 
main  lake  basin,  and  catches  of  both 
species  increased.  A  significant  increase 
in  sur\'ival  of  3-4  year  lake  trout  was 
noted;  survival  of  older  fish  improved 
but  did  not  change  significantly. 
Returns  of  Atlantic  salmon  to  tributaries 
increased  significantly  after  treatment. 
Changes  in  wounding  rates  on  brown 
and  rainbow  trout  could  not  be 
evaluated,  but  angler  catches  increased 
since  1990.  Catch  per  unit  effort  of 
rainbow  smelt,  the  major  forage  species 
for  salmonids,  decreased  significantly  at 
one  of  two  sampling  stations  in  the 
main  lake  basin  and  in  Malletts  Bay,  but 
not  at  other  locations;  length-at-age  also 
decreased  at  most  sites.  Evaluation  of 
angler  responses  to  the  program 
indicated  a  favorable  3.5:1  economic 
benefit:cost  ratio. 

A  Comprehensive  Evaluation  of  an 
Eight  Year  Program  of  Sea  Lamprey 
Control  in  Lake  Champlain  provides  a 
detailed  description  of  the  results  of  the 
project.  It  is  available  on  the  FWS  w-eb- 
site  at.  [www.fws.gov/r51cfwro/ 
lamprey/lamprey. html.],  or  from  any  of 
the  contacts  for  further  information 
listed  above. 

Decision  To  Be  Made 

The  responsible  officials  in  the  FWS, 
NYSDEC,  and  VTDFW  must  decide 
whether  to  continue  sea  lamprey  control 
for  Lake  Champlain.  In  addition,  if  sea 
lamprey  control  will  continue,  the 
agencies  must  also  consider  the 
following; 

(1)  Should  the  following  list  be 
established  as  the  long  term  program 
objectives? 

(a)  Maintain  reduced  levels  of  sea 
lamprey  on  Main  Lake  and  South  Lake 
portions  of  Lake  Champlain  and  achieve 
further  Main  Lake-South  Lake 
reductions  by  targeting  new  areas  whore 
sea  lamprey  infestations  are  found. 

(b)  Augment  sea  lamprey  control 
activities  in  Mallets  Bay  and  Inland  Sea 
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areas  of  Lake  Champlain  and  reduce  sea 
lamprey  population  levels  and 
associated  impacts  there. 

(cj  Employ  an  integrated  approach  to 
continuing  sea  lamprey  control  using 
lampricides  and  nonchemical  means. 

(2)  What  mitigation  and  monitoring 
measures  are  required  for  sound 
resource  management? 

(3)  Is  sea  lamprey  control  in  the  best 
interest  for  the  resource  and  citizens  of 
the  states  of  New  York  and  Verraonf 

The  Final  Environmental  Impact 
Statement  and  Record  of  Decision  is 
expected  to  be  released  bv  April.  2001. 
The  Responsible  Officials  will  make  a 
decision  regarding  this  proposal  after 
considering  public  comments,  and  the 
environmental  consequences  displaved 
in  the  Final  Supplemental 
Environmental  Impact  Statement. 
applicable  laws,  regulations,  and 
policies.  The  decision  and  supporting 
reason  will  be  documented  in  the 
Record  of  Decision. 

Dated  Novpmber  3.  1999. 
Ronald  E.  Lambertson, 
Regional  Director. 
|FR  Dor.  99-29790  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 

meeting  of  the  Aquatic  Nuisance 
Species  Task  Force.  The  meeting  topics 
are  identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  Aquatic  Nuisance  Species 
Task  Force  will  meet  from  8:30  a.m.  to 
5  p.m..  Wednesday.  December  1,  1999 
and  8:30  a.m.  to  12  p.m..  Thursdav. 
December  2,  1999. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Fish  and  Wildlife  Service 
office.  4401  North  Fairfax  Drive.  Room 
200  AB,  Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Gross.  Executive  Secretarv. 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308  or  by  e-mail  at: 

sharon gross@fws.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisor.'  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force.  The  Task  Force  was  established 


by  the  Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  f.f  1990. 

Topics  to  be  addressed  during  the 
meeting  include  briefings  about  regional 
nonindigenous  species  problems  and 
initiatives,  a  discussion  on  the 
establishment  of  additional  regional 
panels,  action  on  the  approval  of  the 
Iowa  State  Management  Plan,  updates 
from  several  ANS  Task  Force 
committees  including  the  regional 
panels,  and  other  issues. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretarv, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  851.  4401  North  Fairfax  Dive, 
Arlington.  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  No\'ember  9,  1999. 
Cathleen  I.  Short, 

Co-Chair,  Aquatic  Nuisance  Species  Task 

Force.  Assistant  Director — Fisheries. 

(FR  Doc.  99-29795  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

United  States  Coral  Reef  Task  Force: 
Options  for  the  United  States  To 
Consider  To  Promote  the  Conservation 
of  Coral  Reefs:  Public  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  behalf  of  the  United  States 
Coral  Reef  Task  Force,  we,  the  U.S.  Fish 
and  Wildlife  Service,  announce  a  public 
meeting  to  discuss  the  trade  in  non-food 
fish  coral  reef  species,  the  effects  of  this 
trade  on  coral  reefs,  and  measures 
which  the  United  States  should 
consider  to  minimize  these  effects  and 
promote  coral  reef  conservation. 
Representatives  of  other  agencies 
involved  in  the  Trade  Subgroup  will 
participate  in  the  meeting  to  answer 
questions  and  receive  public  comments 
on  potential  conserv'ation  actions. 
DATES:  The  public  meeting  will  be  held 
on  Monday.  December  6  from  2:00  to 
5:0n  pm. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  7000A  and  B,  Department 
of  the  Interior.  1849  C  Street.  N.W., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Einsweiler.  US.  Fish  and 
Wildlife  Service.  Office  of  Law 
Enforcement,  telephone  (703)  358-1949, 
fax  (703)  358-2271.  E-mail: 

Sheila Einsweiler@fws.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

We  request  that  anyone  that  wishes  to 
speak  at  this  public  meeting  contact  us 
using  the  contact  information  above  so 
that  we  can  ensure  that  everyone  is 
given  enough  time  to  express  their 
opinions.  We  request  that  everyone  who 
speaJcs  at  this  meeting  also  give  us  their 
comments  in  writing.  If  you  are  unable 
to  attend  the  meeting  but  still  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
the  following  address:  U.S.  Fish  and 
Wildlife  Service,  Office  of  the  Assistant 
Director  for  International  Affairs.  1849  C 
Street,  Room  3245,  Washington,  DC 
20240.  You  may  comment  via  the 

Internet  to  r9oma cites@fws.gov 

Please  submit  Internet  comments  as  £in 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Public 
Meeting  on  U.S.  Coral  Reef  Task  Force", 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  contact  us  directly  at  the 
telephone  number  listed  above.  Finallv, 
you  may  hand-deliver  comments  to  the 
above  address.  We  will  consider 
comments  and  information  received  by 
December  10,  1999. 

Coral  reefs  are  recognized  as  being 
among  the  most  diverse  and  valuable 
ecosystems  on  earth.  Reef  systems  are 
storehouses  of  immense  biological 
wealth  and  provide  economic  and 
ecosystem  ser\-ices  to  millions  of  people 
as  shoreline  protection,  areas  of  natural 
beauty  and  recreation,  and  sources  of 
food,  pharmaceuticals,  jobs,  and 
revenues.  According  to  one  estimate, 
reef  habitats  provide  humans  with 
services  worth  about  $375  billion  each 
year,  despite  the  fact  that  they  cover  less 
than  one  percent  of  the  earth's  surface. 

Unfortunately,  coral  reefs  are  also 
recognized  as  being  among  the  most 
threatened  marine  ecosystems  on  the 
planet.  Coral  reefs  are  being  seriously 
degraded  by  human  activities, 
especially  overexploitation  of  resources, 
destructive  fishing  practices,  coastal 
development,  and  runoff  from  improper 
land-use  practices.  The  international 
trade  in  coral,  reef  fish,  live  rock,  and 
other  coral  reef  organisms  contributes  to 
the  decline  and  degradation  of  reefs. 
Coral  reef  resources  traded 
internationally  supply  a  wide  number  of 
markets  and  industries,  including  the 
seafood  industry,  live  food  fish  markets, 
the  aquarium  trade,  the  curio  and 
jewelr\'  trade,  and  the  pharmaceutical 
and  research  industries.  As  a  major 
consumer  of  coral  reef  organisms  and  a 
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leader  in  coral  reef  conservation  efforts, 
the  IJnitod  States  has  a  critical 
responsibility  to  address  coral  reef  trade 
issues. 

Since  1994.  the  United  States  has 
worked  actively  to  address  the  coral  reef 
crisis  through  tho  I'nited  States  Coral 
Reef  Initiative  and  the  International 
Coral  Reef  Initiative.  Federal  agencies. 
State,  local,  territorial,  commonwealth. 
and  local  governments, 
nongovernmental  organizations,  and 
f  ommercial  interests  have  worked 
together  to  design  and  implement 
management,  education,  monitoring, 
research,  and  restoration  efforts  to 
conserve  and  sustainably  use  coral  reef 
ecosystems.  During  the  1997  Year  of  the 
Reef,  the  U.S.  joined  many  other  nations 
in  activities  to  raise  public  awareness 
about  the  importance  of  conserving 
coral  reefs  and  to  facilitate  actions  to 
protect  coral  reef  ecosystems.  On 
October  21.  1997,  the  1 05th  Congress 
passed  House  Conc:urrent  Resolution  8, 
recognizing  the  significance  of 
maintaining  the  health  and  stability  of 
coral  reef  ecosystems.  The  United 
Nations  declared  1998  as  the 
International  Year  of  the  Ocean  to  raise 
public  awareness  and  increase  actions 
to  conserve  and  use  in  a  sustainable 
manner  the  broader  ocean  environment, 
including  coral  reefs. 

On  lune  11.  1998.  as  part  of  the 
National  Ocean  Conference.  President 
Clinton  issued  Executive  Order  13089, 
Coral  Reef  Protection  (64  FR  523701). 
E.O.  13089  established  a  national  policy 
directing  all  Federal  agencies  whose 
actions  may  affect  U.S.  coral  reef 
ecosystems  to  identify-  actions  which 
may  affect  these  ecosystems,  utilize 
their  authorities  to  protect  and  enhance 
these  ecosystems,  and  to  the  extent 
permitted  by  law,  ensure  that  their 
actions  will  not  degrade  these 
ecosystems.  E.O.  13089  also  established 
a  United  States  Coral  Reef  Task  Force 
(USCRTF),  co-chaired  by  the  Secretary 
of  the  Interior  and  the  Secretary  of 
Commerce  and  also  including  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Attorney 
General,  the  Secretary  of  Agriculture, 
the  Secretary  of  Defense,  the  Secretary 
of  State,  the  Secretary  of  Transportation, 
the  Director  of  the  National  Science 
Foundation,  the  Administrator  of  the 
.■\gency  for  International  Development, 
and  the  Administrator  of  the  National 
.•\eronautic:s  and  Space  .Administration. 

The  duties  of  the  USCRTF  include:  (a) 
Coordination  of  a  comprehensive 
program  of  coral  reef  mapping  and 
monitoring;  (b)  development  and 
implementation  of  scientific  research; 
(c)  conservation,  mitigation,  and 
restoration  of  coral  reef  damage  or 


degradation;  and  (d)  international 
cooperation  and  collaboration.  Included 
in  these  duties  are  specific  directions  to 
the  USCRTF  to  develop  solutions  to 
problems  of  over-fishing,  over-use,  and 
collection  of  coral  reef  species,  and  to 
assess  the  U.S.  role  in  international 
trade  and  protection  of  coral  reef 
species. 

At  its  first  meeting  in  October.  1998. 
at  Biscayne  National  Park,  Florida,  the 
USCRTF  established  a  series  of  Working 
Groups  to  develop  immediate  actions 
and  longer-term  strategies,  including  an 
International  Working  Group  under  the 
leadership  of  the  U.S.  Department  of 
State  and  the  U.S.  Agency  for 
International  Development.  At  the 
second  meeting  of  the  USCRTF,  held  in 
Hawaii  in  March,  1999,  the 
International  Working  Group  reported 
on  its  review  of  the  effects  of 
international  trade,  destructive  fishing 
practices,  and  other  issues,  which 
showed  that  the  United  States  is  by  far 
the  largest  consumer  of  live  coral  and 
marine  fishes  for  the  aquarium  trade 
and  dead  coral  skeletons  and  precious 
corals  for  curios  and  jewelry.  The 
United  States  also  was  found  to  be  a 
major  consumer  of  sea  horses,  queen 
conch,  and  giant  clams. 

As  a  result,  at  its  March  meeting  the 
USCRTF  adopted  a  resolution 
requesting  an  accelerated  interagency 
review  of  the  advisability  of  pursuing 
legislation  that  addresses  the  trade  in 
coral  and  coral  reef  species,  led  by  the 
Council  on  Environmental  Quality  and 
in  close  consultation  with  members  of 
the  marine  aquarium  trade  industr\'  that 
are  promoting  certificiation  and 
sustainability  in  the  trade  in  coral  reef 
species.  The  USCRTF  also  supported 
resolutions  adopted  by  working  groups 
of  the  Asian  Pacific  Economic 
Cooperation  (APEC)  forum  regarding 
destructive  fishing  practices.  In 
addition,  a  Trade  Subgroup  was 
established  to  further  examine  the 
nature  and  extent  of  threats  to  reefs 
related  to  trade  in  coral  reef  resources, 
evaluate  current  U.S.  activities,  and 
recommend  further  actions. 

We  are  committed  to  working  in 
cooperation  with  State,  Territorial. 
Commonwealth,  and  local  government 
agencies,  nongovernmental 
organizations,  the  scientific  community, 
and  commercial  interests  and  any  other 
stakeholders  in  pursuing  the  objectives 
of  E.O.  13089.  With  this  public  meeting, 
we  are  seeking  comment  on  the 
relationship  between  trade  and 
conservation  of  non-food  fish  coral  reef 
species,  and  what  actions  the  United 
States  should  consider,  internationally 
and  domestically,  to  reduc:e  harmful 
effects  of  human  activity  and  encourage 


beneficial  measures.  There  are  a  number 
of  international  and  domestic  activities 
which  could  assist  in  reducing  harmful 
impacts  to  coral  reefs  from  overharvest, 
destructive  harvest,  and  trade.  These 
coral  reef  conservation  activities  may 
include: 

(1)  Working  within  existing 
international  frameworks  such  as  the 
Convention  on  International  Trade  In 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  the  International  Coral 
Reef  Initiative  (ICRI),  and  other 
multilateral,  regional,  and  bilateral 
forums: 

(2)  Raising  international  awareness 
among  governments,  NGOs,  industry, 
scientists,  and  consumers,  and  gathering 
better  information  regarding  impacts  of 
international  trade: 

(3)  Building  capacity  in  source 
countries  to  address  overexploitation  of 
resources,  implementation  of  CITES  and 
national  controls,  and  destructive 
fishing  practices; 

(4)  Improving  law  enforcement  efforts 
against  illegal  coral  trade  and  smuggling 
into  the  United  States,  development  of 
cyanide  detection  tests  for  live  fish,  and 
committing  additional  resources  to 
enforcement; 

(5)  Raising  domestic  consumer 
awareness  through  educational 
materials  and  encouraging  alternatives 
to  wild  collection,  such  as  sustainable 
captive-breeding  or  artificial  culture  or 
captive  breeding: 

(6)  Analyzing  and  improving  data 
collection  and  monitoring  for  imports  of 
coral  reef  species  into  the  United  States; 

(7)  And.  if  necessary,  developing  new 
regulatory  measures  which  would  create 
additional  authority  to  restrict 
commerce  and  address  the  role  of  U.S. 
consumer  demand  in  causing 
unsustainable  harvest  or  destructive 
harvests. 

With  this  public  meeting,  we  are. 
particularly  seeking  comments  about 
whether  actions  (1)  through  (6)  can  be 
expected  to  be  sufficient  to  address  the 
harmful  effects  of  trade  in  coral  reef 
species,  if  actively  pursued,  or  whether 
there  is  a  need  for  additional  regulatory 
authority  now  to  restrict  commerce,  in 
addition  to  the  other  actions  included  in 
this  list.  If  such  new  authority  were  to 
be  developed,  we  would  like  to  receive 
comments  about  whether  and  how  we 
should  consider: 

(a)  The  scope  of  species  and  activities 
which  could  be  subject  to  additional 
regulator}'  authority: 

(b)  International  issues,  such  as 
destructive  fishing  piactices, 
unsustainable  harvests,  and 
international  trade: 

(c)  Domestic  issues,  such  as  interstate 
commerce  and  domestic  harvest, 
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including  commercial,  subsistence,  and 
recreational  uses,  and  applicability  to 
Federal  vs.  State  waters; 

(d)  Ways  in  which  such  new  authority 
could  be  used  to  encourage  voluntarv' 
measures  prior  to.  or  lieu  of.  the  actual 
imposition  of  new  regulations  on 
harvest  and  trade:  and 

(e)  Any  other  issues  pertinent  to 
assessing  the  need  for.  and  effects  of, 
additional  regulatory  authorities  or  non- 
regulator\'  measures  designed  to 
promote  coral  reef  conservation. 

You  may  obtain  additional 
information  about  the  U.S.  Coral  Reef 
Task  Force  and  its  conservation 
activities  from  the  internet  at  http:// 
coralreef.gov  or  by  contacting  us  at  one 
of  the  addresses  above. 

Dated:  November  10,  1999. 
Marshall  P.  Jones, 

Assistant  Director  for  International  Affairs. 

Fish  and  Wildlife  Service. 

iFR  Dor   9q-29878  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  Comment  Period:  Draft 
Compatibility  Policy  Pursuant  to  the 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice:  extension  of  comment 

period. 


summary:  We  are  extending  the 
comment  period  on  the  Federal  Register 
notice  dated  September  9,  1999  (64  FR 
49067)  that  invites  the  public  to 
comment  on  our  draft  compatibility 
policy.  We  are  also  exiending  the 
comment  period  on  the  Federal  Register 
proposed  rule  dated  September  9.  1999 
(64  FR  49056)  that  invites  the  public  to 
comment  on  our  proposed  compatibility 
regulations 

DATES:  Submit  comments  on  or  before 
Decembers.  1999. 

ADDRESSES:  Send  comments  concerning 
this  draft  compatibility  policv  via  mail, 
fax  or  email  to:  Chief.  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service. 
4401  North  Fairfax  Drive.  Room  670. 
Arlington.  Virginia  22203;  fax  (703)358- 
2248;  e-mail  Compatibility  __  Policy 

Comments@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Kurth.  Chief.  Division  of  Refuges.  U.S. 
Fish  and  Wildlife  Service,  Telephone 
(703)358-1744. 

SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  dated 


September  9,  1999,  we  published  our 
draft  compatibility  policy  describing  the 
process  for  determining  whether  or  not 
a  use  of  a  national  wildlife  refuge  is  a 
compatible  u^^e  We  also  published  in  a 
Federal  Register  proposed  rule  dated 
September  9,  1999,  our  proposed 
compatibility  regulations  describing  the 
process  for  determining  whether  or  not 
a  use  of  a  national  wildlife  refuge  is  a 
compatible  use  We  received  several 
requests  to  extend  the  public  comment 
period  beyond  the  .November  8,  1999 
due  date  In  order  to  ensure  that  the 
public  has  an  adequate  opportunity  to 
review  and  comment  on  our  draft  policy 
and  proposed  regulations  we  are 
extending  the  comment  period  to 
December  8,  1999. 

Primary  Author:  I.  Kenneth  Edwards, 
Refuge  Program  Specialist,  Division  of 
Reftiges,  U.S.  Fish  and  Wildlife  Service, 
is  the  primarv  author  of  this  notice. 

Dated:  November  9.  1999. 
Jamie  Rappaport  Clark, 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  99-29852  Filed  11-15-99;  8:45  ainl 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Submission  of  Paperwork  Reduction 
Act  Request  to  Office  of  Management 
and  Budget 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 

the  Information  Collection  Request  for 
die  Application  for  Training  or 
Employment  Assistance  Form.  OMB  No. 
1076-0062.  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  25). 
DATES:  Submit  your  comments  and 
suggestions  on  or  before  December  16, 
1999. 

ADDRESSES:  Written  comments  should 
be  sent  directly  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulaton,-  Affairs, 
.Attention:  Desk  Officer  for  the 
Department  of  the  Interior.  Room  10102. 
725  17th  Street  NW.  Washington.  DC 
20503.  Send  a  copy  of  your  comments 
tn  Lynn  Forcia.  Bureau  of  Indian  Affairs. 
Office  of  Economic  Development,  1849 
C  Street  NW.  Mail  Stop  4640  MIB. 
Washington.  DC  20240, 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  infonnation  collection 


may  be  obtained  by  contacting  Lynn 
Forcia.  202-21^5270. 
SUPPLEMENTARY  INFORMATION: 

Abstract 

Pub.  L.  84-959  and  Pub  L.  88-230 
authorize  the  Department  through  the 
Bureau  of  Indian  Affairs  to  help  adult 
Indians  who  reside  on  or  near  Indian 
reservations  to  obtain  reasonable  and 
satisfactory  employment.  The 
Department  is  authorized  to  undertake  a 
program  of  vocational  training  that 
provides  vocational  counseling, 
guidance,  and  training  in  any 
recognized  vocation,  apprenticeship, 
trade,  or  on-the-job  training.  The 
program  is  available  to  Indians  who  are 
not  less  than  18  years  old  and  not  more 
than  35  years  old  who  reside  on  or  near 
an  Indian  reservation.  The  Act 
authorizes  the  BIA  to  enter  into 
contracts  or  agreements  with  Federal, 
State,  local  govenmient  agencies  or 
associations  with  apprenticeship 
programs  or  on-the-job  training  that 
leads  to  skilled  employment.  The  same 
application  is  used  for  both  25  CFR 
parts  26  and  27.  The  information 
collection  is  necessary  to  assess  the 
need  for  Adult  Vocational  Training.  A 
request  for  comments  on  this 
information  collection  was  published  in 
the  Federal  Register  on  luly  8,  1999  (64 
FR  36916).  One  individual  submitted 
comments.  The  individual 
recommended  the  following  changes:  (1) 
Include  an  application  number;  (2) 
Collect  additional  identifying 
information  of  each  applicant,  such  as 
maiden  name,  sex  and  education;  (3) 
Rearrange  certain  data  on  the  form;  (4) 
Clarify'  that  identification  of  number  of 
dependents  means  "minor"  children; 
and  (5)  Collect  additional  information 
regarding  previous  repeat  services. 

The  application  form  already  has  an 
OMB  identifv'ing  number  and  we  have 
determined  additional  numbers  are  not 
necessarv'.  In  order  to  reduce  the  burden 
on  the  public,  we  have  decided  not  to 
collect  additional  identifv'ing 
information  for  each  applicant. 
Rearranging  data  on  the  form  would  be 
of  limited  use  and  many  case  workers 
are  already  familiar  with  the  existing 
format.  Dependents  may  not  necessarily 
be  minors  to  be  considered  in 
determining  eligibilit)'.  Therefore,  no 
change  is  necessary.  We  are  in  the 
process  of  changing  the  regulations  to 
reflect  the  need  to  provide  services  more 
than  twice  to  clients,  where  appropriate. 
Therefore,  additional  information  will 
not  be  collected. 

Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  information  collection  is  necessary 


62218 


Federal  Register 'Vol.  fi4.  No.  220 /Tuesday,  November  16,  1999 /Notices 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiiitv:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
mformation,  including  the  validity  of 
the  methodology  and  assumptions  used: 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
mformation  on  the  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

The  Office  of  Management  and  Budget 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  comments  submitted  in 
response  to  this  notice  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Please  note:  comments, 
names  and  addresses  of  commentators 
are  available  for  public  review  during 
regular  business  hours.  If  you  wish  us 
to  withhold  any  information,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  honor  your 
request  to  the  extent  allowable  by  law. 
Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  a  currently  valid 
OMB  control  number  is  displayed.  You 
may  request  copies  of  the  information 
collection  forms  and  our  submission  to 
OMB  from  the  person  listed  m  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Title:  The  Adult  Vocational  Training 
and  Employment  .Assistance  Program 
.-Application  Form. 

OMB  approval  number:  1076-0062. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  provides  pertinent  data 
concerning  the  individual's  training  and 
employment  background  to  determine 
eligibility  for  program  services. 

Frequency:  Annually, 

Description  of  respondents: 
Individual  tribal  members  residing  on  or 
near  reservations  seeking  training  and 
employment  assistance  services. 

Estimated  completion  time:  Vz  hour. 

Number  of  Annual  responses:  4,900. 

Annual  Burden  hours:  2,450  hours. 

Bureau  Information  Collection 
Clearance  Officer:  Ruth  Bajema,  202- 
208-2574. 

Dated:  October  25.  1999. 
Kevin  Cover, 

.  \.^^l.^7cl;l(  StcrBtury — Indian  Affairs. 

IFR  Doc.  99-29857  Filed  11-15-99;  8:45  ami 

BILLING  CODE  431(M»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Off-Road  Vehicle  Management  Plan/ 
Supplement  to  the  Final  Environment 
Impact  Statement 

agency:  National  Park  Service.  Big 

Cypress  National  Preserve,  Florida, 

Interior. 

ACTION:  Notice  of  Extension  of  Comment 

PfTiod  for  Off-Road  Vehicle 

Management  Plan/Supplement  to  the 

Final  Environment  Impact  Statement. 

SUMMARY:  This  Off-Road  Vehicle 
Management  Plan/ Supplement  to  the 
Final  Environment  Impact  Statement 
(ORVMP/SFEIS)  identifies  and  assesses 
potential  impacts  of  alternative  options 
for  the  management  of  off-road  vehicles 
within  the  Big  Cypress  National 
Preserves.  The  ORVMP/SFEIS  describes 
management  concerns  which  include 
the  need  to  protect  natural  resources 
while  providing  recreational  ORV 
access  to  the  Preserve. 
DATES:  The  original  comment  period  for 
the  ORVMP/SFEIS  as  indicated  in  the 
Federal  Register  on  August  16,  1999. 
was  from  August  13.  1999.  until 
November  12,  1999.  This  period  is 
extended  until  December  13,  1999. 
written  comments  must  be  received  by 
the  Superintendent  at  the  address  below 
or  postmarked  no  later  than  December 
13.  1999. 

ADDRESSES:  The  ORVMP/SFEIS  may  be 
viewed  on  the  Internet  at  www.nps.gov/ 
BICY/ORVPLAN.  Copies  of  the  ORVMP/ 
SFEIS  are  available  from  the 
Superintendent  at  the  following 
address.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Superintendent, 
Big  cypress  National  Preserve, 
HCR'ei.BoxllG, 


Ochopee,  Florida  34141, 
Telephone:  (941)  695-2000. 

Copies  of  the  ORV^MP/SFEIS  may  also 
be  read  at  the  following  libraries: 
Barron  Public  Library. 
P.O.  Box  785, 
La  Belle,  FL  33935. 
Telephone:  (941)  675-0833. 

Glades  County  Public  Library, 
P.O.  Box  505.' 
Moore  Haven  FL  33471. 
Telephone:  (941)  946-0744. 
Monroe  County  Public  Library, 
700  Fleming  Street, 
Key  West  FL  33040. 
Telephone:  (305)  292-3595, 

Collier  County  Public  Library, 

850  Central  Avenue. 

Naples,  FL  34102, 

Telephone:  (941)  261-8206. 

Miami-Dade  Public  Library, 

101  W.  Flagler  Street, 

Miami.  FL  33130. 

Telephone:  (305)  375-2665. 

Broward  County  Public  Library, 

100  South  Andrews  Avenue. 

Ft.  Lauderdale  FL  33301, 

Telephone:  (954)  357-7444. 

Palm  Beach  County  Public  Library, 

3650  Summit  Boulevard, 

West  Palm  Beach  FL  33406. 

Telephone:  (561)  233-2600. 

Lee  County  Public  Library, 

2050  Lee  Street, 

Fort  Myers  FL  33901. 

Telephone:  (941)  479-4620. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information,  please  contact 

the  Superintendent. 

SUPPLEMENTARY  INFORMATION:  Due  to  the 

rescheduling  of  public  meetings  for 

November  1  and  3  because  of  Hurricane 

Floyd,  sufficient  time  did  not  remain  for 

comments  to  be  submitted.  Several 

organizations  requested  an  extension  to 

allow  sufficient  time  to  respond  after 

the  public  meetings. 

Dated:  November  5,  1999, 
Frances  Peltier, 

Acting  Regional  Director.  Southeast  Region. 
IFR  Doc,  99-29814  Filed  11-15-99:  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Harbor  Islands  Advisory 
Council;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that'the  Boston 
Harbor  Islands  Advisory  Council  will 
meet  on  Thursday,  December  9,  1999. 
The  meeting  will  convene  at  4  pm  at  the 
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New  England  Aquarium,  in  the 
Conference  Center.  Long  Wharf.  Boston, 
Massachusetts, 

The  Advisory  Council  was  appointed 
by  the  Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
fducational.  cultural,  and 
environmental  entities;  municipalities 
surrounding  Bostf)n  Harbor:  and  Native 
American  interests.  The  purpose  of  the 
Council  is  to  advise  and  make 
recommendations  to  the  Boston  Harbor 
Islands  Partnership  with  respect  to  the 
development  and  implementation  of  a 
management  plan  and  the  operation  of 
the  Boston  Harbor  Islands  National 
Recreation  Area, 

The  Agenda  for  this  meeting  is  as 
follows: 

1 .  Approval  of  minutes  from  September 

30. 1999 
2   Update  on  the  status  of  the  Draft 

General  Management  Plan 

3,  Discussion  about  hosting  a  series  of 

public  meetings  regarding  the  plan 

4,  Discussion  about  the  allocation  of  the 

grant  monev  from  the  Merck  Familv 

Trust 
5   Initiation  of  the  nominating  process 

for  the  upcoming  March  elections 
The  meeting  is  open  to  the  public. 
Further  information  concerning  Council 
meetings  may  be  obtained  from  the 
Superintendent.  Boston  Harbor  Islands. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Council  or 
file  written  statements.  Such  requests 
should  be  made  at  least  seven  days  prior 
to  the  meeting  to;  Superintendent, 
Boston  Harbor  Islands  NR.'\,  408 
Atlantic  Ave,.  Boston.  MA.  02110, 
telephone  (617)  223-8667. 

Dated:  November  2.  1999, 
George  E.  Price,  Jr., 

Superintendent.  Boston  Harbor  Islands  NRA. 
fFR  Dor  99-29780  Filed  11-1,5-99;  8:45  am] 
BILLING  CODE  4310-7CMM 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  6,  1999l 

Pursuant  to  §  60, 1 3  of  36  CFR  part  60 
written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
1849  C  St,  NVV,  NC400,  Washington,  DC 


20240.  Written  ccjmments  should  be 

■submitted  bv  December  1,  1999. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 

ARKANSAS 

Newlon  County 

May  Farmstead.  3  mi.  NE  of  Bass  on  Cave  Cr., 
Bass  vicinity,  99001470 

CALIFORMA  _ 

Riverside  County 

Martinez  Canyon  Rockhouse, 

BLM,  Palm  Springs-South  Coast 
Resource  Area.  North  Palm  Springs 
vicinity,  99001471 

CONNECTICUT 

New  Haven  County 

North  Branford  Center  Historic  District, 
Roughly  along  Church  and  North  Sts., 
North  Branford,  99001472 

GEORGIA 

Lincoln  County 

Simmons — Ciullars  House,  Jet.  GA  79  and  Co. 
Rd,  25,  Lincolnton  vicinity,  99001473 

IDAHO 

Bannock  County 

L  U  >  Ward  Building,  187  S.  2nd  Ave..  Lava 
Hot  Springs,  99001474 

Kootenai  County 

Crane.  Silas  VV,,  and  Elizabeth,  House,  201  S, 
Coeur  d'Alene  Ave.,  Harrison,  99001476 

Owyhee  County 

(iucman,  James  E.,  and  Emma,  Ranch,  South 
Mountain  Rd,,  Jordan  Valley  vicinity, 
99001477 

Teton  County 

Spud  Dnve-in  Theater  (Drive-In  Theaters  in 
Idaho  MPS)  231  ID  33,  Driggs  vicinity, 

99001 4  7. T 

LOUISIANA 

St.  James  Parish  Millet  House  (Louisiana's 
French  Creole  Architecture  MPS)  509  E. 
Jefferson  Hwy.,  Gramercy,  99001478 

St,  Martin  Parish  Burdin  House,  422  N. 
Pinaud  St,.  St,  Martinville,  99001479 

MASSACHUSETTS 

Middlesex  County 

Musketaquid  Mills,  131  Davidson  St.,  Lowell, 
99001480 

NEW  IL\MPSHIRE 

Cheshire  County 

Beaver  .Mills.  93-115  Railroad  St.,  Keene, 

99001481 
Hillsborough  County 

Citizens'  Hall.  1.3-12  Citizens'  Hall  Rd., 
Lvndehorough,  99001482 

NEW  YORK 

Columbia  County 

Williams.  Elisha,  House  (Hudson  MPS)  7 
Aitkin  Ave.,  Hudson,  99001483 


Greene  ( ountv 

Hunter  Synagogue,  Main  St.,  Hunter, 

99001484 
St.  Francis  DeSales  Church,  Church  St., 

Lexington.  99001485 

Herkimer  County 

Frankfort  Town  Hall,  140  S.  Litchfield  St.. 
Frankfort,  99001486  Frisbie,  Augustus, 
House,  NY  29A,  Salisbury  Center. 
99001487 

Orange  County 

Powelton  Club,  2963  Balmville  Rd., 

Balmville,  99001488 
Seward,  William  Henry.  Memorial.  Main  St.. 

Florida,  99001489 

Oswego  County 

Pratt,  John  Wells,  House,  177  S.  1st  St.. 
Fulton,  99001490 

Schenectady  County 

Brandywine  Avenue  School,  108  Brandywine 
Ave.,  Schenectady,  99001491 

Ulster  County 

Maverick  Concert  Hall.  Off  Maverick  Rd.. 

Hurley,  99001492 
Van  Steenburgh,  Tobias,  House,  93  Wall  St., 

Kingston,  99001493 

NORTH  CAROLINA 
Avery  County 

Avery  County  Jail.  1829  SchultzCir., 
Newland]  99001494 

Transylvania  County 

Hanckel — Barclay  House  (Transylvania 
County  MPS),  '8  mi.  W  of  Jet,  NC  1114  and 
US  276.  Brevard  vicinity,  99001495 

OHIO 

Columbiana  County 

Bell.  Hiram.  Farmstead,  43628  OH  517, 
Columbiana  vicinity,  99001496 

Lorain  County 

Lord,  Addison,  House,  315  West  Ave.,  Elyria, 
99001497 

PENNSYLVANIA 

Bucks  County 

Longland,  2909  Holicong  Rd.  (Buckingham 
Township),  Holicong  vicinity,  99001498 

TEXAS 

Dallas  County 

Texas  Farm  and  Ranch  Building,  3300  Main 
St..  Dallas,  99001499 

VIRGINL\ 

Albemarle  County 

Batesvilie  Historic  District,  Jet,  of  Co,  Rds, 
692  and  635,  Batesvilie  vicinity,  99001500 

Home  Tract.  699  Ivy  Depot  Rd.,  Ivy, 
99001501 

Arlington  (  ()iint\  — 

Clarendon  School,  3550  Wilson  Bvd., 
AHington.  99001502 

Fairfax  County 

BowTTian,  A.  Smith,  Distillery,  1875  Old 
Reston  Ave.,  Reston,  99001503 
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Franklin  County 

Evergreen — Callaway — Deyerle  House,  536 
Cloles  Cr  Rd  ,  Rocky  Mount  vicinity, 
99001504 

Loudoun  County 

Hrimilton  Masonic  Lodge,  43  S.  Rogers  St., 

Hamilton.  99001505 
Lvn(  hburg  Independent  City,  Lynchburg 

Hospital.  701-709  Hollins  Mill  Rd., 

Lynchburg,  99001506 

WYOMING 
Teton  County 

Wort  Hotel,  50  N.  Glenwood  St.,  Jackson, 
99001507 

A  Request  for  a  shortened  comment  period 
has  been  make  for  the  following  resource: 

NORTH  CAROLINA 

Wake  County 

Raleigh  Water  Works  and  E.  B.  Bain 
Treatment  Plant.  1810  Favefteville  Rd., 
Raleigh.  99001452 
The  Comment  period  will  end  three  (3) 

davs  after  printing  of  this  notification. 

.■\  Request  for  a  move  has  been  made  for 
the  following  Resource: 

NORTH  CAROLINA 

Oredell  County 

iiouslon  George.  House  [Iredell  County 
MRA). 

NC  115,  Mount  Mourne,  80002865 
A  request  for  REMOV.M  has  been  made  for 

the  following  resources: 

MISSISSIPPI 
Hinds  County 

Cain  Hall  (Raymond  and  Vicinity  MRA), 
Approx    75  mi  W  of  jet.  of  MS  18  and  MS 
467.  Raymond.  97000214 

Lauderdale  County 

Suttle  Building.  (Meridian  MRA),  801  22nd 

Av  .  Meridian.  79003406 

Copiah  County 

Rockport  Bridge.  (Historic  Bridges  of 
Mississippi  TR),  Spans  Pearl  R.  on  Co.  Rd. 
S  of  Georgetown.  Georgetown  vicinity 
88002414 

SOITH  DAKOTA 

Butte  County 

-SD  DOT  Bridge  Number  10-112-355 
(Historic  Bridges  of  South  Dakota  MPS) 
Diversion  Dam  Rd.  over  Crow  Cr,.  Belle 
Fourche  vicinity  93001276 

Charles  Mix  County 

SD  DOT  Bridge  Number  12-503-230 
(Historic  Bridges  of  South  Dakota  MPS) 
Local  Rd.  over  Choteau  Cr.,  Wagner 
vicinity.  93001278 

C:odington  County 

Larson  Bridge,  (Historic  Bridges  of  South 
Dakota  MPS),  Local  Rd.  over  Willow  Cr., 
Watertown  vicinity,  93001266 

Davison  County 

SD  DOT  Bridge  Number  18-142-150 
(Historic  Bridges  of  South  Dakota  MPS), 


Local  Rd.  over  Enemy  Cr.,  Mitchell 
vicinity.  93001285 

Gregory  County 

SD  DOT  Bridge  Number  27-060-298 
(Historic  Bridges  of  South  Dakota  MPS), 
Local  Rd.  over  unnamed  Cr..  Gregory 
vicinity,  93001290 

Kingsbury  County 

Esmond  Bridge  (Historic  Bridges  of  South 

Dakota  MPS),  Local  Rd.  over  Redstone  Cr.. 

De  Smet  vicinity,  93001298 
SD  DOT  Bridge  Number  39-176-100 

(Historic  Bridges  of  South  Dakota  MPS). 

Local  Rd.  over  unnamed  Cr.,  De  Smet 

vicinity,  93001299 

Meade  County 

SD  DOT  Bridge  Number  47-21.5-363 
(Historic  Bridges  of  South  Dakota  MPS). 
Local  Rd.  over  Bell  Fourche  R.,  Sturgis 
vicinity,  93001303 

Minnehaha  County 

SD  DOT  Bridge  Number  50-200-035 
(Historic  Bridges  of  South  Dakota  MPS). 
Local  Rd.  over  Big  Sioux  R..  Dell  Rapids 
vicinity.  93001267 

Sanborn  County 

SD  DOT  Bridge  Number  56-174-090 
(Historic  Bridges  of  South  Dakota  MPS). 
Local  Rd.  over  Redstone  Cr.,  Artesian 
vicinity,  93001312 

TENfNESSEE 

Cocke  County 

Greenlawn,  NW  of  Newport  on  Old  Rankin 
Rd..  Newport  vicinity.  75001743 

Sevier  County 

Mountain  View  Hotel,  400  Parkway, 
Gatlinburg,  84003681 

[FR  Doc.  99-29815  Filed  11-15-99;  8:45  am! 

BILLING  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement;  Cancellation 

AGENCY:  National  Institute  of 
Corrections,  Department  of  justice. 
ACTION:  Cancellation  for  a  cooperative 
agreement. 

On  October  13.  1999  {Volume  64, 
Number  197)  page  55490-55492  of  the 
Federal  Register,  the  National  Institute 
of  Corrections  published  a  notice  of  a 
solicitation  for  a  cooperativp  agreement 
entitled  "How  to  Develop  Management 
Training."  The  NIC  application  number 
is  OOAlO.  This  notice  is  canf:eied   It  will 
be  revised  and  reissued  at  a  later  date. 
Morris  L.  Thigpen, 

Director.  National  Institute  of  Corrections. 
[FR  Doc.  99-29792  Filed  11-15-99;  8:45  am) 

BILLING  COOe  4410-36-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Presidential  Task  Force  on 
Employment  of  Adults  with 
Disabilities;  Notice  of  Town  Hall 
Meeting 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  Town  Hall  Meeting 

SUMMARY:  Pursuant  to  Executive  Order 
No.  13078.  authorizing  the  Presidential 
Task  Force  on  Employment  of  Adults 
with  Disabilities  (Task  Force),  notice  is 
given  of  the  third  Town  Hall  Meeting. 
The  purpose  of  the  Task  Force  is  to 
create  a  "coordinated  and  aggressive 
national  policy  to  bring  adults  with 
disabilities  into  gainful  employment  at 
a  rate  that  is  as  close  as  possible  to  that 
of  the  general  adult  population."  The 
purpose  of  the  Town  Hall  Meetings  is  to 
invite  the  public  to  participate  and 
discuss  their  thoughts,  concerns,  and 
experiences  with  Task  Force  members. 
The  topics  to  be  addressed  at  this  Town 
Hall  Meeting  will  include  expanding 
employment  opportunities  for  people 
with  the  most  significant  disabilities, 
including  strategies  for  increasing 
choice  and  community  based 
employment,  use  of  technology,  and 
business/entrepreneurial  development. 
DATE:  The  Task  Force  will  hold  the  third 
Town  Hall  Meeting  on  Wednesday, 
December  8,  1999  from  1:00  p.m.  to 
approximately  6:00  p.m.  Registration 
will  begin  at  11:00  a.m.  The  date, 
location,  and  time  for  each  subsequent 
Town  Hall  Meeting  will  be  announced 
in  advance  in  the  Federal  Register. 
ADDRESS:  The  site  of  this  Town  Hall 
Meeting  is  the  Chicago  Hilton  and 
Towers,  720  South  Michigan  Avenue, 
Chicago.  IL.  All  interested  parties  are 
invited  to  attend  this  Town  Hall 
Meeting.  Seating  may  be  limited  and 
will  be  available  on  a  first-come,  first- 
serve  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
E.  Bennett,  Presidential  Task  Force  on 
Employment  of  Adults  with  Disabilities, 
U.  S.  Department  of  Labor.  200 
Constitution  Avenue,  N.  W.,  Room  S- 
2220D.  Washington,  DC  20210.  Requests 
can  be  made  by  e-mail  to:  bennett- 
paul@dol.gov:'bv  phone  (202)  693^939; 
TTY  (202)  693-4920;  or  fax  (202)  693- 
4929.  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  No.  13078,  the 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities  (Task  Force). 
notice  is  given  on  the  third  Town  Hall 
Meeting. 

The  purpose  of  the  Task  Force  is  to 
develop  a  "coordinated  and  aggressive 
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national  policy  to  bring  adults  with 

disabilities  into  gainful  emplovment  at 
d  rate  that  is  as  close  as  possible  to  that 
of  the  general  adult  population."  The 
purpose  of  this  Town  Hall  Meeting  is  to 
invite  stakeholders  to  address  the 
alarming  unemployment  rate  among 
Americans  v\ith  disabilities.  Particular 
focus  is  requested  at  this  meeting  on 
expanding  employment  opportunities 
for  people  with  the  most  significant 
disabilities,  including  strategies  for 
increasing  choice  and  communitv  based 
employment,  use  of  technology,  and 
business/entrepreneurial  development. 
Appointed  by  President  Clinton,  the 
membership  of  the  Task  Force  is  as 
foilovx's:  Secretary  of  Labor.  Chair  of  the 
Task  Force;  Chair  of  the  President's 
Committee  on  Employment  of  People 
with  Disabilities.  \'ice  Chair  of  the  Task 
Force;  Secretary  of  Education;  Secretary' 
of  Veterans  Affairs;  Secretary  of  Health 
and  Human  Services;  Commissioner  of 
the  Social  Security  Administration; 
Secretary  of  the  Treasury;  Secretary  of 
Commerce;  Secretary  of  Transportation; 
Director  of  the  Office  of  Personnel 
Management;  Administrator  of  the 
Small  Business  Administration;  Chair  of 
the  Equal  Employment  Opportunity 
Commission;  Commissioner  of  the 
Federal  Communications  Commission. 
Chair  of  the  National  Council  on 
Disability;  and  sucii  other  senior 
executive  branch  officials  as  may  be 
determined  by  the  Chair  of  the  task 
Force. 

Agenda 

The  Town  Hall  Meeting  is  an  open 
forum  where  the  public  is  in\-ited  tn 
give  testimony  and/or  make 
presentations  with  a  focus  on  expanding 
employment  opportunities  for  people 
with  the  most  significant  disabilities, 
including  strategies  for  increasing 
choice  and  community  based 
employment. 

Public  Participation: 

Members  of  the  public  wishing  to 
present  an  oral  statement  to  the  Task 
Force  should  forward  their  requests  as 
soon  as  possible  but  no  later  than 
November  24.  1999,  Requests  may  be 
made  by  telephone,  fax  machine,  or 
mail.  Time  permitting,  the  members  of 
the  Task  Force  will  attempt  to 
accommodate  all  requests  by  reserving 
time  for  presentations.  The  order  of 
persons  making  such  presentations  will 
be  assigned  in  the  order  in  which  the 
requests  are  received.  Members  of  the 
public  must  limit  oral  statements  to  five 
minutes,  but  extended  written 
statements  may  be  submitted  for  the 
record.  Members  of  the  public  may  also 
submit  written  statements  for 


distribution  to  the  Task  Force  members 
and  inclusion  in  the  public  record 
without  presenting  oral  statements. 
Such  written  statements  should  be  sent 
by  mail  or  fax  machine  no  later  than 
November  24,  1999. 

Minutes  of  all  Town  Hall  Meetings 
and  summaries  of  other  documents  will 
be  available  to  the  public  on  the  Task 
Force's  web  site  n^v^iv. doI.gov. 

Reasonable  accommodations  will  be 
available.  Persons  needing  any  special 
assistance  such  as  sign  language 
interpretation,  or  other  special 
accommodation,  are  invited  to  contact 
the  Task  Force  as  shown  above. 

Signed  at  Washington,  DC,  this  9th  day  of 

November,  1999. 

Rebecca  L.  Ogle, 

Executive  Director, 

Presidential  Task  Force  on  Employment  of 

Adults  with  Disabilities. 

[FR  Doc.  99-29848  Filed  11-15-99;  8:45  am] 

BILUNG  CODE  4510-2J-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  collection:  comment  request 
action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
i:PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  tan  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  extension  collections  of:  (1) 
Notice  of  Final  Payment  or  Suspension 
of  Compensation  Benefits  (Longshore 
and  Harbor  Workers'  Compensation 
Act):  and  (2)  Work  Experience  and 
Career  Exploration  Programs, 
Regulations  29  CFR  Part  570.35a  (Fair 
Labor  Standards  Act).  A  copy  of  the 
proposed  information  collection 
requests  can  be  obtained  by  contacting 
the  office  listed  below  in  tbe  addressee 
section  of  this  notice, 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 


addressee  section  below  on  or  before 
January  18,  2000. 

ADDRESSEE:  Ms.  Patricia  A.  Forkel.  U.  S. 
Department  of  Labor,  200  Constitution 
Ave.,  N.W.,  Room  S-3201,  Washington. 
D,C.  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
697-1451 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Payment  or  Suspension 
of  Compen.sation  Benefits 

7.  Background 

The  Office  of  Workers"  Compensation 
Programs  (OWCP)  administers  the 
Longshore  and  Harbor  Workers' 
Compensation  Act.  The  Act  provides 
benefits  to  workers  injured  in  maritime 
employment  on  the  navigable  waters  of 
the  United  States  or  in  an  adjoining  area 
customarily  used  by  an  employee  in 
loading,  unloading,  repairing,  or 
building  a  vessel.  Under  Section  14(g)  of 
the  Act,  the  employer  or  its  insurance 
carrier  must  file  a  report  of  the 
compensation  paid  to  a  claimant  at  the 
time  final  payment  is  made.  Filing  of 
the  report  is  mandatory  and  failure  to  do 
so  is  subject  to  a  civil  penalty.  This  form 
is  used  to  notify  OWCP  that  payment  of 
compensation  benefits  has  been  stopped 
or  suspended  in  a  case. 

//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techiuques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses, 

III.  Current  Actions:  The  Department 
of  Labor  seeks  the  extension  of  approval 
to  collect  this  information  in  order  to 
carry  out  its  responsibility  to  manage 
the  case  file  and  verify  that  the  injured 
worker  has  received  all  benefits  that  he/ 
she  is  entitled  to  receive  under  the  Act. 

Type  of  Review:  Extension, 
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Agency:  Employment  Standards 
Administration. 

Title:  Notice  of  Final  Payment  or 
Suspension  of  Compensation  Benefits. 

OMB  S umber:  1215-0024. 
.-Igencv  Sumber:  LS-208. 
Affected  Public:  Businesses  or  other 
tor-profit. 

Total  Respondents:  500. 
Frequency:  On  occasion. 
Total  Responses:  19,350. 

Average  Time  per  Response:  15 

minutes 

Estimated  Total  Burden  Hours:  4,838. 

Total  Burden  Cost  (capital/startup): 

SO 

Totul  Burden  Cost  (operating/ 

maintenance!:  510.070. 

Work  Experience  and  Career 
Exploration  Program  (WECEP) 

/  Bnrks,roun(i 

StH  tion  (3)(1)  of  the  Fair  Labor 
Standards  Act  (FLSA)  establishes  a 
minimum  age  of  16  for  most 
nonagricultural  emplovment,  but  allows 
the  employment  <A  14  and  15  year  olds 
in  occupations  other  than 
manufacturing  and  mmmg  if  the 
Secretary  of  Labor  determines  such 
emplovment  is  confined  to  periods 
which  will  not  interfere  with  their 
schooling  and  to  conditions  which  will 
not  interfere  with  their  health  and  well- 
being.  Subpart  C  of  Regulations,  29  CFR 
Part  370.  Child  Labor  Regulations, 
Orders  and  Statements  of  Interpretation, 
sets  forth  the  employment  standards  for 
14  and  15  year  olds  (Child  Labor  Reg. 
3!.  Section  570.  J5a  of  these  regulations 
permits  employment  of  14  and  15  year 
olds  under  conditions  otherwise 
prohibited  by  child  Labor  Reg.  3 
pursuant  to  a  school-supervised  and 
schnol-administered  Work  Experience 
and  Career  Exploration  Prrjgram 
(WECEP)  which  meets  the  stated 
requirements.  In  order  to  utilize  the 
WECEP  provisions  of  Child  Labor  Reg. 
3.  section  570.35  of  the  regulations 
require  a  State  Educational  ,'\gency  to 
file  an  appli(  ation  for  approval  of  a 
State  WECEP  program  as  one  not 
interfering  with  schooling  or  with  the 
health  and  well-being  of  the  minors 
involved  ami  therefore  not  constituting 
oppressive  child  labor.  Section 
570  35a(b)(3)(vi)  of  the  regulations 
requires  each  student  participating  in  a 
WECEP  to  execute  a  written  training 
agreement  signed  by  the  teacher- 
coordinator,  the  employer  and  the 
student  and  signed  or  otherwise 
r(msented  to  by  the  student's  parent  or 
i^uardian. 


//.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 

///.  Current  Actions 

State  educational  agencies  are 
required  to  file  applications  for  approval 
of  WECEP  which  provide  exceptions  to 
the  child  labor  regulations  issued  under 
the  Fair  Labor  Standards  Act.  State 
educational  agencies  are  also  required  to 
maintain  certain  records  with  respect  to 
approved  W^CEP  programs.  The 
Department  of  Labor  seeks  the  extension 
of  the  collection  of  information  in  order 
to  carry  out  its  responsibility  to 
determine  that  regulatory  tests  for 
approval  of  the  program  have  been  met, 
and  to  document  the  validity  of  the 
WECEP  program  as  one  which  is 
structured  to  provide  training  for  the 
student. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Work  Experience  and  Career 
Exploration  Programs  (WECEP).  29  CFR 
Part570.35A. 

OMB  Number:  1215-0121. 

Affected  Public:  State.  Local  or  Tribal 
Government,  Individuals  or  households. 

Tata!  Respondents:  14.014. 

Frequency:  Recordkeeping;  Biennial 
Reporting. 

Total  Responses:  14,0140. 

Average  Time  per  Response 

Reporting.  WECEP  Application— 2 
hours. 

Reporting,  Written  Training 
Agreement — 1  hour. 

Recordkeeping,  WECEP  Program 
Information, — 1  hour. 


Recordkeeping.  Filing  of  WECEP 
Record  and  Training  Agreement — '/;; 
minute. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  7,145 
hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  S2.52. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  9.  1999. 
Margaret  J.  Sherrill 

Chief.  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  Management, 
Administration  and  Planning  Employment 
Standards  Administration. 
[PR  Doc.  99-29847  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4510-27-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collections; 
Comment  Request 

agency:  National  Archives  and  Records 
AdminLstration  (NARA). 
ACTION:  Notice. 

SUMMARY:  NARA  is  giving  public  notice 

that  the  agency  proposes  to  request 
extension  of  two  currently  approved 
information  collections.  The  first  one  is 
used  by  participants  in  training  courses 
and  workshops  that  the  National 
Archives  and  Records  Administration 
(NARA)  conducts.  NAR.A  needs  the 
information  to  assess  customer 
satisfaction  with  course  content  and 
delivery  and  to  ensure  that  the  training 
meets  the  customer?s  needs.  The  second 
one  is  for  submitting  requests  for  copies 
of  pages  of  Federal  land  entry  case  files 
that  are  in  the  National  Archives  of  the 
United  States.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  January  18.  2000, 
to  be  assured  of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP).  Room  3200.  National  Archives 
and  Records  Administration.  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001:  or  faxed  to  301-713-6913:  or 
electronically  mailed  to 
tamee.fechhelm@arch2.nara.gov. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Request.s  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-713-6730.  or 
fa-x  number  301-71 3-fi91 3, 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub,  L,  104-13).  NAR-A  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessar\-  for  the  proper 
performance  of  the  functions  of  NAR.^; 
(b)  the  accuracy  of  NAR.^'s  estimate  of 
the  burden  of  the  proposed  information 
collections:  fc)  ways  to  enhance  the 
quality,  utility,  and  claritv  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  MARA  request  for 
Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections: 

1.  Title:  National  Archives  and 
Records  Administration  Class 
Evaluation  Forms. 

OMB  number:  3095-0023 

Agency  form  number:  NA  Form  2019. 

Type  of  review:  Regular, 

Affected  public:  Individuals  or 
households,  business  or  other  for-profit, 
nonprofit  organizations  and  institutions, 
Federal,  state,  local,  or  tribal 
government  agencies. 

Estimated  number  of  respondents: 
6.400. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  takes  NAR,^ 
sponsored  training  classes). 

Estima{ed  total  annual  burden  hours: 
533  hours. 

Abstract:  The  information  collection 
allows  uniform  measurement  of 
customer  satisfaction  with  NAR^^ 
training.  NARA  distributes  the  approved 
form  to  the  course  coordinators  on 
diskette  for  customization  of  selected 
elements,  shown  as  shaded  areas  on  the 
form  submitted  for  clearance. 

2.  Title:  National  Archives  Order  for 
Land  Claim  Records 

OMB  number:  3095-0033. 
Agency  form  number:  NATF  84 
Type  of  review:  Regular. 


Affected  public:  Individuals  who  wish 
to  order  copies  of  land  claim  records  in 
the  National  Archives  of  the  United 
States. 

Estimated  number  of  respondents: 
10.000. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  wishes  to  search  for 
or  order  copies  of  land  claim  records). 

Estimated  total  annual  burden  hours: 
1,667  (rounded  off  number). 

Abstract:  The  NATF  form  84  is  used 
by  researchers  to  request  that  NARA 
search  for  and  make  copies  of  pages 
from  Federal  land  entry  case  files  (land 
claim  records)  in  the  custody  of  the 
National  Archives.  These  records 
generally  date  from  1800  to 
approximately  1965.  Submission  of 
requests  on  a  form  is  necessary  to 
handle  in  a  timely  fashion  the  volume 
of  requests  received  for  these  records 
(approximately  10.000  per  year)  and  the 
need  to  obtain  specific  information  from 
the  researcher  to  search  for  the  records 
sought.  The  form  will  be  printed  on 
carbonless  paper  as  a  multi-part  form  to 
allow  the  researcher  to  retain  a  copy  of 
his  request  and  NARA  to  respond  to  the 
researcher  on  the  results  of  the  search  or 
to  bill  for  copies  if  the  researcher  wishes 
to  order  the  copies.  As  a  convenience, 
the  form  vnll  allow  researchers  to 
provide  credit  card  information  to 
authorize  billing  and  to  expedite 
mailing  of  the  copies.  NARA  is  working 
on  a  system  to  accept  electronic 
submission  of  requests. 

Dated:  November  9,  1999. 
L,  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 

Information  Services. 

|FR  Dor.  ^9-29788  Filed  11-15-99:  8:45  am) 

BILLING  CODE  7515-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
.\dministration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  .\rchives  and 

Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandator}' 
instructions  on  \\  hat  happens  to  records 


when  no  longer  needed  for  current 
Goverrunent  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44UI.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
3,  2000.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
dave  to  submit  comments. 
ADDRESSES;  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  wTite  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  mav  be  transmitted  bv 
FAX  to  301-713-6852  or  by  e-raairto 
records.mgt@arch2.nara.gov.  Requesters 
must  cite  the  control  number,  which 
appears  in  parentheses  Jifter  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Uirectur.  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone;  (301)  713-7110.  E-mail: 
records .  mgt@arch  2 .  nara .  go  v . 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARAs  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
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re(  nr<is  after  thf  agency  no  longer  needs 
to  conduct  its  business.  Some  schedules 
irf!  comprehensive  and  cover  all  the 
records  of  an  agency  or  one  of  its  major 
suhdivisi(jns.  Most  schedules,  however, 
(over  records  of  only  one  office  or 
iinigram  or  a  few  series  of  records.  Many 
I  if  these  update  previously  approved 
s(  hedules.  and  some  include  records 
jinipdsecl  as  permanent. 

Nu  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
.\rrhivist  of  the  United  States.  This 
apprDval  is  granted  only  after  a 
thortnigh  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  (rovernment's  activities,  and 
whether  or  not  they  have  historical  or 
'ither  value. 

Besides  identif>'ing  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indic;ates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  fur  destruction).  It  also 
mcludes  a  brief  description  of  the 
temporarv  records  The  records 
schedule  itself  contains  a  full 
de.scription  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NAR.A  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too, 
mcludes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1   Department  of  Agriculture, 
Economic  Research  Service  (Nl-354- 
99-1.  .3  items.  2  temporary  items).  Older 
records  accumulated  by  the  Economic 
Research  Service,  approximately  1950- 
1 970.  consisting  of  reports  relating  to 
the  administration  of  projects  and 
computer  printouts  pertaining  to 
payments  to  individuals.  Records 
relating  to  the  training  of  foreign 
agricultural  students  are  proposed  for 
permanent  retention. 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-99-7,  3  items,  2 
temporary  items).  Records  containing 
information  pertaining  to  U.S. 
tlovernment  initiated  proposals  and 
arrangements  for  tours  by  foreign 
representatives  to  Army  and  Defense 
contractor  facilities.  Included  are 
invitations,  acceptances,  itineraries, 
securitv  clearance  information. 


biographies,  and  reports  prepared  by 
tour  directors  and  escort  officers.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
fdes  accumulated  by  the  Office  of  the 
Deputy  Chief  of  Staff  for  Intelligence 
and  major  command  headquarters  are 
proposed  for  permanent  retention. 

3.  Department  of  Energy,  National 
Renewable  Energy  Laboratory  (Nl-434- 
99-4,  7  items,  7  temporary  items). 
Records  relating  to  the  administration 
and  management  of  the  Laboratory's 
Legal  Office.  Included  are  attorney 
working  files,  correspondence  files, 
records  relating  to  standards  of  conduct 
and  intellectual  property,  and  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

4.  Department  of  Health  and  Human 
Services,  Office  of  Public  Health  and 
Science  (Nl-468-99-4,  11  items.  9 
temporary  items).  Forms,  tracking 
materials,  drafts,  and  other  records  of 
the  Office  of  Research  Integrity  relating 
to  misconduct  in  science.  Included  are 
forms  submitted  by  institutions 
applying  for  or  receiving  assistance 
under  the  Public  Health  Ser\ace  Act.  an 
electronic  database  recording  summary 
information  on  each  institution  and  its 
policies  regarding  scientific  misconduct, 
drafts  and  other  records  relating  to 
inquiries  and  investigations,  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  case  records  as  final  reports,  case 
summaries,  news  clippings  about  the 
case,  and  transcripts  of  interviews 

5.  Department  of  Housing  and  Urban 
Development,  Public  Housing 
Administration  (Nl-1 96-99-1,  4  items, 
1  temporary  item).  Background  files  and 
working  papers,  such  as  correspondence 
and  memos  that  facilitated  the 
compilation  of  data  for  statistical 
summaries  and  reports.  Temporary 
records  were  accumulated  between  1943 
and  1959.  Policy  circulars,  contracts  for 
emergency  military  housing,  and  files 
relating  to  property  disposal  are 
proposed  for  permanent  retention. 

6.  Department  of  Justice,  U.S. 
Marshals  Service  (N1-527-9&-4,  10 
items,  9  temporary  items).  Records  of 
the  Office  of  Internal  Affairs  relating 
primarily  to  investigations  of 
misconduct  by  agency  employees. 
Included  are  such  records  as 
complaints,  preliminary  inquiries, 
reports,  forms  documenting  the  loss  of 
Government  property,  and  records  of 
firearms  discharges.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 


files  on  significant  cases  are  proposed 

for  permanent  retention. 

7.  Department  of  lustice,  Justice 
Management  Division  (Nl-60-00-1,  1 
item.  1  temporary  item).  Computer 
systems  activity  and  ac:cess  records. 
Records  include  such  information  as 
addresses  of  senders  and  recipients  of 
electronic  mail,  date  and  time  of  log  on 
and  log  off.  and  user  passwords. 

8.  Department  of  State.  Foreign 
Service  Institute  (Nl-39-99-22,  1  item. 
1  temporary  item).  Records  relating  to 
the  management  and  tracking  of  credit 
card  transactions. 

9.  Department  of  State,  U.S.  Mission 
to  the  United  Nations  (Nl-84-99-3.  5 
items.  3  temporary  items).  Older 
records,  dating  from  1949-1967,  that 
relate  to  loyalty  reviews  by  the  Civil 
Service  Commission,  arrangements  for 
social  events  sponsored  by  the  United 
Nations,  and  lists  of  members  and 
emplovees  of  permanent  missions  to  the 
United  Nations.  Files  related  to 
speeches  by  Ambassador  Arthur  J. 
Goldberg  and  to  a  United  Nations 
financial  crisis  in  the  early  1960s  are 
proposed  for  permanent  retention. 

10.  Department  of  State.  Bureau  of 
Finance  and  Management  Policy  (Nl- 
59-99-18.  12  items,  8  temporary  items). 
Records  of  the  Committee  Management 
Officer  relating  to  the  publication  of 
advisory  committee  notices  in  the 
Federal  Register  and  Government-wide 
committee  management.  Also  included 
are  electronic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
files  relating  to  advisory  committee 
policy  issues  and  the  establishment  and 
activities  of  advisory  committees 
sponsored  by  the  Department  of  State 
are  proposed  for  permanent  retention. 

1 1 .  Department  of  the  Treasury. 
Internal  Revenue  Service  (Nl-58-99-6, 
3  items.  3  temporary  items).  Reference 
lists  of  tax  return  document  locator 
numbers  extracted  from  the  master  file 
of  tax  returns.  These  lists  are  used  by 
IRS  service  centers  to  pull  tax  returns 
with  open  balances. 

12.  Farm  Credit  Administration. 
Agency-wide  (Nl-103-99-1.  8 items,  7 
temporary  items).  Reduction  in  the 
retention  period  for  records  previously 
approved  for  disposal,  including 
financial  data  reports,  reports  of 
examination  workpapers,  and 
receivership  case  files.  Also  included 
are  elec;tronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  The  schedule  also  reduces 
the  time  period  for  the  retirement  and 
transfer  to  the  National  Archives  of 
recordkeeping  copies  of  reports  of 
examinations,  which  were  previously 
approved  for  permanent  retention. 
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13.  General  Services  Administration, 

Office  of  the  Insppctor  General  (Nl- 
269-99-1.  5  items.  5  temporary  items). 
Audit  case  files  and  investigative  case 
files  relating  to  agency  programs, 
operations,  procedures,  external  audits 
of  contractors  and  grantees,  and 
employee  and  Hotline  complaints. 
Included  are  audit  reports, 
correspondence,  memoranda, 
investigative  reports,  notes, 
attachments,  working  papers,  and 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Significant  investigative 
case  files  will  be  brought  to  the 
attention  of  the  National  Archives  and 
Records  Administration  for  appraisal  on 
a  case  by  case  basis. 

14.  National  Aeronautics  and  Space 
Administration,  Office  of  Financial 
Management  {Nl-255-96-3,  7  items,  7 
temporary  items).  Forms  that  authorize 
NASA  organizational  units  to  use  a 
stated  amount  of  resources  (funds  or 
personnel)  for  the  execution  of 
approved  agency  projects  and  activities. 
Also  included  are  electronic  copies  of 
these  records  created  using  electronic 
mail  and  word  processing. 

15.  National  Archives  and  Records 
.administration.  Electronic  and  Special 
Media  Records  Services  Division  (N2- 
197-99-1.  1  item.  1  temporary  item). 
Civil  Aeronautics  Board  surveys  of 
airline  passenger  origins  and 
destinations  in  electronic  form  for 
March  1962,  September  1962,  and 
September  1964.  Records  were 
accessioned  into  the  National  Archives 
but  cannot  be  copied  due  to  technical 
problems. 

16.  National  imagery  and  Mapping 
Agency.  Agency-wide  (Nl-537-98-3, 
116  items,  113  temporary  items). 
Records  relating  to  legal  matters. 
Included  are  Inspector  General  legal 
review  files,  procurement  and  contract 
review  files,  records  relating  to  the 
in\estigation  and  processing  of  claims, 
patent  applications,  invention  rights 
files,  trademark  solicitation  files, 
litigation  case  files.  Congressional 
correspondence,  ethics  training  records, 
files  relating  to  outside  employment  of 
NIMA  staff,  and  conflict  of  interest 
review  records.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Recordkeeping  copies  of 
legal  opinions  and  files  related  to  the 
development  of  legislation  are  proposed 
for  permanent  retention, 

17.  Office  of  Personnel  Management 
(Nl-146-00-1,  4  items.  2  temporary 
items).  Older  Civil  Service  Commission 
records  including  retirement  annuity 
cards  and  rosters  of  scientists  and 
engineers.  Records  date  from  the  period 


1920-1963.  A  minority  group  study 
conducted  in  1962  and  Commission 
policy  files,  1938-1962,  are  proposed 
for  permanent  retention. 

18.  Office  of  Thrift  Supervision. 
Office  of  Chief  Counsel  (Nl-483-98-1, 
55  items,  41  temporary  items).  Records 
of  tlie  Office  of  Chief  Counsel  relating  to 
such  m.atters  as  litigation  and 
investigation  cases  lacking  in 
significance,  requests  for  documents, 
the  activities  of  thrift  institutions,  the 
management  of  institutions  that  are  in 
receivership,  and  ethics  programs. 
These  files  also  include  records  from  the 
General  Counsel  of  the  OTS  predecessor 
agency  Federal  Home  Loan  Bank  Board. 
Also  included  is  a  management 
information  system  used  to  track 
assignments  within  the  Chief  Counsel's 
Office  as  well  as  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  record-keeping 
copies  of  such  files  as  the  Chief 
Counsel's  correspondence.  Chief 
Counsel  policies  and  procedures, 
legislative  historj'  and  legislative 
reference  files,  significant  litigation  and 
enforcement  investigation  cases,  and 
enforcement  actions. 

19.  Commission  on  the  Advancement 
of  Federal  Law  Enforcement,  Agency- 
wide  (Nl-220-00-1,  4  items,  2 
temporary  items).  Surveys  and 
questionnaire  responses  completed  by 
Federal  law  enforcement  agencies 
selected  by  the  Commission  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Files  relating  to  Commission 
meetings,  speeches,  and  Commission 
publications,  including  its  final  report, 
are  proposed  for  permanent  retention. 

20.  Panama  Canal  Commission. 
Agency-wide  (Nl-185-97-21,  15  items. 
15  temporary  items).  Electronic  and 
paper  records  used  in  the  preparation, 
production,  modification,  tracking,  and 
control  of  architectural  and  engineering 
drawings.  Drawings  of  significant 
structures  were  previously  approved  for 
permanent  retention. 

21.  United  States  Agency  for 
International  Development,  Office  of  the 
Inspector  General  {Nl-286-99-3,  4 
items,  4  temporary  items).  Records 
relating  to  Office  of  Inspector  General 
audits,  audit  recommendation  followup 
activities,  and  subject  files  of  the  Office. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 


Dated:  November  2.  1999. 

Michael  ].  Kurtz. 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

[FR  Doc.  99-29789  Filed  11-15-99;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules  for  Electronic 
Copies  Previously  Covered  by  General 
Records  Schedule  20:  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services — Washington,  DC. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  {records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal. 

This  request  for  comments  pertains 
solely  to  schedules  for  electronic  copies 
of  records  created  using  word 
processing  and  electronic  mail  where 
the  recordkeeping  copies  are  already 
scheduled.  (Electronic  copies  are 
records  created  using  word  processing 
or  electronic  mail  software  that  remain 
in  storage  on  the  computer  system  after 
the  recordkeeping  copies  are  produced.) 

These  records  were  previously 
approved  for  disposal  under  General 
Records  Schedule  20,  Items  13  and  14. 
Pursuant  to  NARA  Bulletin  99-04. 
agencies  must  submit  schedules  for  the 
electronic  copies  associated  with 
program  re':ords  and  administrative 
records  not  covered  by  the  General 
Records  Schedules.  NARA  invites 
public  comm  nts  on  such  records 
schedules,  as  lequired  by  44  U.S.C. 
3303a(a).  To  facilitate  review  of  these 
schedules,  their  availability  for 
comment  is  announced  in  Federal 


62226 


Federal  Register/ Vol.  64,  No.  220 / Tuesday,  November  16,  1999 /Notices 


Register  notices  separate  from  those 
used  for  other  records  disposition 
schedules. 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  nr  before  January 
3.  2000.  On  request.  N.\R.'\  will  send  a 
copy  of  the  schedule  NARA  staff 
usually  prepare  appraisal 
memorandums  concerning  a  proposed 
schedule  These,  too,  may  be  requested. 
Requesters  will  be  given  30  days  to 
submit  comments 

Some  schedules  submitted  in 
accordance  with  NARA  Bulletin  99-04 
group  records  bv  program,  hinction,  or 
organizational  element.  These  schedules 
do  not  include  descriptions  at  the  file 
series  level,  but.  instead,  provide 
citations  to  previouslv  approved 
schedules  or  agencv  records  disposition 
manuals  (see  SUPPLEMENTARY 
INFORMATION  section  of  this  notice).  To 
facilitate  review  of  such  disposition 
requests,  previously  approved  schedules 
or  manuals  that  are  cited  may  be 
requested  in  addition  to  schedules  for 
the  electronic  copies  NAR.-\  will 
provide  the  first  100  pages  at  no  cost. 
NAR.'X  may  charge  $.20  per  page  for 
additional  copies.  These  materials  also 
mav  be  examined  at  no  cost  at  the 
National  .Archives  at  College  Park  (8601 
Adelphi  Road.  College  Park,  MD). 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administratitin  IN.-\R.\).  8601  Adelphi 
Road.  College  Park.  MD  20740-6001. 
Requests  also  mav  be  transmitted  by 
F.\X  to  301-713-6852  or  by  e-mail  to 
records.mgt@arch2.nara.gov. 

Requesters  mvist  cite  the  control 
number,  which  appears  in  parentheses 
after  the  name  of  the  agency  which 
submitted  the  schedule,  and  must 
provide  a  mailing  address.  Those  who 
desire  appraisal  reports  and/or  copies  of 
previouslv  approved  schedules  or 
manuals  should  so  indicate  in  their 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen.  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park.  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records,  mgt@arch2ndrHt;ov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA  approval,  using  the 


Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
the  records  to  conduct  its  business. 
Routine  administrative  records  common 
to  most  agencies  are  approved  for 
disposal  in  the  General  Records 
Schedules  (GRS),  which  are  disposition 
schedules  issued  by  N„\RA  that  apply 
Government-wide. 

In  the  past,  NARA  approved  the 
disposal  of  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing  via  General  Records 
Schedule  20,  Items  13  (word  processing 
documents)  and  14  (electronic  mail). 
However.  NARA  has  determined  that  a 
different  approach  to  the  disposition  of 
electronic  copies  is  needed.  In  1998,  the 
Archivist  of  the  United  States 
established  an  interagency  Electronic 
Records  Work  Group  to  address  this 
issue  and  pursuant  to  its 
recommendations,  decided  that  agencies 
must  submit  schedules  for  the  electronic 
copies  of  program  records  and 
administrative  records  not  covered  by 
the  GRS,  On  March  25,  1999,  the 
Archivist  issued  NARA  Bulletin  99-04. 
which  tells  agencies  w  hat  they  must  do 
to  schedule  electronic  copies  associated 
with  previously  scheduled  program 
records  and  certain  administrative 
records  that  were  previouslv  scheduled 
under  GRS  20,  Items  1 3  and  14. 

Schedules  submitted  in  accordance 
with  NARA  Bulletin  99-04  only  cover 
the  electronic  copies  associated  with 
previously  scheduled  series.  Agencies 
that  wish  to  schedule  hitherto 
unscheduled  series  must  submit 
separate  SF  115s  that  cover  both 
recordkeeping  copies  and  electronic 
copies  used  to  create  them. 

In  developing  SF  115s  for  the 
electronic  copies  of  scheduled  records, 
agencies  may  use  either  of  two 
scheduling  models.  Thev  may  add  an 
appropriate  disposition  for  the 
electronic  copies  formerly  covered  by 
GRS  20,  Items  13  and  14,  to  every  item 
in  their  manuals  or  records  schedules 
where  the  recordkeeping  copy  has  been 
created  with  a  word  processing  or 
electronic  mail  application.  This 
approach  is  described  as  Model  1  in 
Bulletin  99-04,  Alternatively,  agencies 
may  group  records  by  program, 
function,  or  organizational  component 
and  propose  disposition  instructions  for 
the  electronic  copies  associated  with 
each  grouping.  This  approach  is 
described  as  Model  2  in  the  Bulletin. 
Schedules  that  follow  Model  2  do  not 
describe  records  at  the  series  level. 


For  each  schedule  covered  by  this 
notice  the  following  information  is 
provided:  name  of  the  Federal  agency 
and  any  subdivisions  requesting 
disposition  authority;  the  organizational 
unit(s)  accumulating  the  records  or  a 
statement  that  the  schedule  has  agency- 
wide  applicabilitv  in  the  case  of 
schedules  that  cover  records  that  may  be 
accumulated  throughout  an  agency;  the 
control  number  assigned  to  each 
schedule;  the  total  number  of  schedule 
items;  the  number  of  temporary'  items 
(the  record  series  proposed  for 
destruction);  a  brief  description  of  the 
temporary  electronic  copies;  and 
citations  to  previously  approved  SF 
115s  or  printed  disposition  manuals  that 
scheduled  the  recordkeeping  copies 
associated  with  the  electronic  copies 
covered  by  the  pending  schedule.  If  a 
cited  manual  or  schedule  is  available 
from  the  Government  Printing  Office  or 
has  been  posted  to  a  publicly  available 
Web  site,  this  too  is  noted. 

Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Labor.  Employees' 
Compensation  Appeals  Board  (N9-86- 
00-01,  4  items,  4  temporar>'  items). 
Electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing  that  relate  to  official  dockets, 
docket  appellant  indexes  and  logs, 
general  administrative  files,  and  the 
annual  digest  and  decisions  of  the 
Board,  which  is  published  by  the 
Government  Printing  Office.  This 
schedule  follows  Model  1  as  described 
in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  Recordkeeping 
copies  of  these  files  are  included  in 
Disposition  Job  No.  NCl-386-81-1. 

.  Dalt'd:  November  8,  1999. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Sen'ices — 
Washington.  DC. 
[PR  Doc.  99-29862  Filed  11-15-99;  8:45  am] 

BILLING  CODE  751 5-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  10  a.m.,  Thursday, 

November  18.  1999 

PLACE  Board  Room.  7th  Floor.  Room 

7047,  1775  Duke  Street.  Alexandria, 

Virginia  22314-3428, 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1,  Survey  of  Credit  Unions'  Service  to 
Low-Income  Members. 


Federal  Register /Vol.  64,  No.  220    Tuesdaw  \n\'pmbpr  Ifi.  1999 'Notices 


62227 


)9;  8;45  am] 


Serx'ice  to 


2.  Two  (2)  Requests  from  Federal 
Credit  Unions  to  Convert  to  Community 

C'harters. 

3.  Texas  Member  Business  Loan  Rule. 

4.  Advanced  Notice  of  Proposed 
Rulemaking:  Part  721.  NCUA's  Rules 
and  Regulations.  Federal  Credit  Union 
Insurance  and  Group  Purchasing 
Activities, 

5.  Proposed  Rule:  Request  'or 
Comments.  Part  745.  NCUA's  Rules  and 
Regulations,  Share  Insurance  and 
Appendix. 

6.  Interim  Final  Rule:  Request  for 
Comments.  Part  707.  NCUA's  Rules  and 
Regulations.  Truth  in  Savings. 

7.  Final  Rule:  .Amendment  to  Part  711, 
NCUA's  Rules  and  Regulations, 
Management  Interlocks  Regulation. 

8.  Final  Rule:  Amendments  to  Part 
712.  NCUA's  Rules  and  Regulations, 
Credit  Union  Service  Organizations 
(CUSO). 

9.  NCUA's  2000/2001  Operating 
Budget. 

RECESS:  11:15  a.m. 

TIME  AND  date:  11:30  a.m.,  Thursday, 

November  18,  1999. 

PLACE  Board  Room.  7th  Floor.  Room 

7047.  1775  Duke  Street.  Alexandria, 

Virgmia  22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Action  under 
Section  109  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemption  (8). 

2.  .Administrative  Action  under 
Section  125  of  the  Federal  Credit  Union 
Act  and  Request  for  National  Field  of 
Membership.  Closed  pursuant  to 
exemption  (8). 

3.  Field  of  Membership  Appeal. 
Closed  pursuant  to  exemption  (8). 

4.  One  (1)  Personnel  Matter.  Closed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker.  Secretar\  of  the  Board. 
Telephone  (703) 518-6304. 

Becky  Baker, 
Secretcry  of  the  Board. 

|FR  Doc.  99-29964  Filed  11-12-99;  10:06 

am] 

BILLING  CODE  7535-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Commowealth  Edison  Co.;  Notice  of 
Partial  Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

[Docket  No.  50-373] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  denied  a  request  bv 


Commonwealth  Edison  Company 
(ComEd.  the  licensee),  for  an 
amendment  to  Facility  Operating 
License  No.  NPF-11  issued  to  ComEd 
for  operation  of  LaSalle  County  Station. 
Unit  1,  located  in  LaSalle  County, 
Illinois,  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
August  11.  1999  (64  FR  43768). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
Technical  Specification  (TS)  Section  2.1 
to  reflect  a  change  to  the  Minimum 
Critical  Power  Ratio  and  to  add  an  NRC- 
approved  Siemens  Power  Corporation 
methodology  to  the  list  of  topical 
reports  used  to  determine  the  core 
operating  limits. 

The  NRC  staff  has  concluded  that  the 
portion  of  the  licensee's  request  to  add 
a  methodology  to  the  list  of  topical 
reports  in  Section  6.6  of  the  TS  can  not 
be  granted.  The  basis  for  the  partial 
denial  is  detailed  in  the  Safety 
Evaluation  related  to  Amendment  No. 
137  dated  November  9.  1999. 

By  December  16.  1999.  the  licensee 
may  demand  a  hearing  with  respect  to 
the  partial  denial  described  above.  Any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  inter\'ene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NVV., 
Washington,  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  L'.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001 ,  and  to  Ms.  Pamela  Stroebel, 
Commonwealth  Edison  Company.  PO 
Box  767,  Chicago,  Illinois  60690-0767. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  July  7,  1999,  as 
supplemented  on  October  14,  1999,  and 
(2)  Amendment  No.  137  to  Facility 
Operating  License  No.  NPF-11,  and  (3) 
the  Commissions  related  Safety 
E\aluation. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  or  are  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room,  link  at 
the  NRC  Web  site  (http;//www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November,  1999. 


For  the  Nuclear  Regulatory  Cominission. 
Anthony  I-  Mendiola, 

Acting  Director.  Project  Directorate  III, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  99-29842  Filed  11-15-99;  8:45  am) 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  40-8778; 

Notice  of  Consideration  of  Amendment 
Request  for  Molycorp.  Washington. 
Pennsylvania  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Source  Material  License  No.  SMB-1393 
issued  to  Molycorp,  Inc.  (the  licensee), 
to  authorize  decommissioning  of  its 
former  processing  facility  in 
Washington,  Pennsylvania, 

The  licensee  initially  submitted  a  Site 
Decommissioning  Plan  (SDP)  for  the 
Washington,  PA,  facility  on  August  14, 
1995.  Decommissioning  criteria  in  effect 
at  the  time  the  SDP  was  submitted  were 
contained  in  NRCs  "Action  Plan  to 
Ensure  Timely  Clean  up  of  Site 
Decommissioning  Management  Plan 
Sites"  (Action  Plan)  (57  FR  13389  dated 
April  16,  1992).  The  SDP  proposed  a 
modification  to  the  Action  Plan  criteria 
for  application  at  the  Washington 
facility.  Contaminated  portions  of  the 
facility  would  be  remediated  to  this 
modified  criteria  and  be  disposed  of  in 
a  disposal  cell  on  another  portion  of 
Molycorp's  property.  NRC  subsequently 
published  its  license  termination  rule 
(Radiological  Criteria  for  License 
Termination  (LTR),  10  CFR  part  20 
subpart  E)  in  1997.  The  LTR  allows  a 
"grandfathering"  period  (10  CFR 
20.1401(b)(3))  for  licensees  proposing 
Action  Plan  criteria  in  SDPs  submitted 
prior  to  August  20,  1998.  In  a  letter 
dated  February  16,  1999,  NRC  staff 
informed  Molycorp  that  because  the 
criteria  proposed  in  the  1995  SDP  were 
not  consistent  with  the  Action  Plan,  the 
conditions  that  would  permit 
remediation  of  certain  areas  of  the  site 
on  a  grandfathered  basis  had  not  been 
met.  On  June  1,  1999,  the  licensee 
proposed  that  the  SDP  would  be 
resubmitted  in  two  parts,  with  Part  1 
pertaining  to  remediation  in  accordance 
with  Action  Plan  criteria  and  Part  2 
detailing  the  disposition  of  materials 
that  exceed  levels  in  the  Action  Plan.  A 
meeting  was  held  between  NRC  staff 
and  Molycorp  on  June  15,  1999,  to 
discuss  this  matter.  At  this  meeting, 
NRC  stated  that  if  a  revised  SDP, 
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adopting  the  Action  Plan  criteria  (for 
that  portion  of  tiie  facility  to  be  released 
for  unrestricted  use),  was  submitted  by 
lune  30.  1999.  NRC  staff  would  consider 
such  a  plan  as  meeting  the  requirements 
of  10  CFR  20.1401(b)(3).  Such  an  SDP 
was  submitted  by  Molycorp  on  June  30, 
1999  An  NRC  administrative  review, 
documented  in  a  letter  to  Molycorp 
dated  October  19.  1999.  found  the  SDP 
acceptable  to  begin  a  technical  review. 

Prior  to  approving  the  SDP.  NRC  will 
make  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
NRC's  regulations  that  the  SDP  complies 
with  all  applicable  requirements  and  is 
protective  of  the  public  health  and 
safety  and  the  environment.  These 
findings  will  be  documented  in  a  Safety 
Evaluation  Report  and  an 
EnvirorunentaJ  Assessment.  Approval  of 
the  SDP  will  be  documented  in  an 
amendment  to  NRC  License  No.  SMB- 
1393. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 
1   Bv  delivery  to  Secretary,  U.S.  Nuclear 

Regulatorv'  Commission,  One  White 

Flint  North.  11555  Rockville  Pike, 

Rockville.  MD  20852-2738,  between 

7:45  a.m.  and  4:15  p.m..  Federal 

workdays:  or 
2.  By  mail,  telegram,  or  facsimile 

addressed  to  the  Secretary.  U.S. 

Nuclear  Regulatorv  Commission. 

Washington,  DC  20555-0001. 

Attention:  Rulemakings  and 

Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(f]. 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant.  Molycorp 
Incorporated.  300  Caldwell  Avenue. 
Washington.  Pennsylvania  15301, 
.Attention:  Mr  lohn  Daniels,  and: 

2.  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations. 
U.S.  Nuclear  Regulatorv  Commission, 
One  White  Flint" North.'  11555 
Rockville  Pike,  Rockville,  MD  20852- 


2738.  between  7:45  am  and  4:15  p.m., 
Federal  workdays,  or  by  mail. 
addressed  to  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected  by 
the  results  of  the  proceeding, 
including  the  reasons  why  the 
requester  should  be  permitted  a 
hearing,  with  particular  reference  to 
the  factors  set  out  in  §  2.1205(h): 

3.  The  requester's  areas  of  concern  about 
the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 

For  further  details  with  respect  to  this 
action  the  application  for  amendment 
and  supporting  documentation  are 
available  for  inspection  at  NRC's  Public 
Document  Room.  2120  L  Street  NW., 
Washington.  DC  20555-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Person,  Decommissioning 
Branch,  Division  of  Waste  Management, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6701,  Fax: 
(301) 415-5398. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper. 

Chief.  Decommissioning  Branch,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  99-29839  Filed  11-15-99;  8:45  am] 

BIUJNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-410] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
69  issued  to  Niagara  Mohawk  Power 
Corporation  (the  licensee)  for  operation 
of  the  Nine  Mile  Point  Nuclear  Station, 


Unit  2  (NMP2).  located  in  the  town  of 
Scriba.  Oswego  County.  New  York. 

The  proposed  amendment  would 
change  ACTION  statement  "d  "  of 
Technical  Specification  (TS)  3.6.1.2, 
titled  "Primarv  Containment  Leakage," 
and  ACTION  statement  "b  '  of  TS 
3.6.1.7.  titled  "Primary  Containment 
Purge  System."  to  allow  an  alternative 
approach  to  the  existing  requirements 
contained  in  these  statements.  The 
alternative  approach  would  allow 
isolation  of  a  bypass  leakage  path  and/ 
or  a  purge  system  line  by  use  of  one 
closed  and  de-activated  automatic  valve, 
closed  manual  valve,  or  blind  flange  in 
lieu  of  restoring  inoperable  isolation 
valve(s)  on  TS  Table  3.6.1.2-1.  titled 
"Allowable  Leak  Rates  Through  Valves 
in  Potential  Bypass  Leakage  Paths," 
and/or  isolation  valve(s)  listed  in 
Limiting  Condition  for  Operation  (LCO) 
3.6.1.7,  titled  "Primary  Containment 
Purge  System"  to  OPERABLE  status. 
Consistent  with  the  alternative  approach 
provided  in  these  ACTION  statements, 
changes  are  also  proposed  for  Definition 
1.31,  titled  "Primary  Containment 
Integrity"  and  footnote  (*)  of  Table 
3.6.1.2-1.  titled  "Allowable  Leak  Rates 
Through  Valves  in  Potential  Bypass 
Leakage  Paths."  The  proposed  changes 
affect  valves  that  are  purge  system  line 
isolation  valves  with  resilient  seals  and/ 
or  isolation  valves  for  potential  bypass 
leakage  paths.  The  proposed  alternative 
is  consistent  with  NUREG-1434.  the 
Improved  Standard  Technical 
Specifications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1-  The  opRration  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 
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The  proposed  change  to  the  ACTION 

statements  of  Specifications  3.6.1.2  and 
3.6.1.7  and  Definition  1.31,d  will  allow 
(.ontinued  operation  if  a  potential  bypass 
leakage  path  and/or  a  purge  system  line  is 
reduced  within  leakage  limits  by  one  closed 
and  de-activated  automatic  valve,  closed    • 
manual  valve,  or  blind  flange.  The  proposed 
change  to  the  ACTION  statements  also 
addresses  the  effects  of  isolating  a  bypass 
leakage  path  and/or  a  purge  system  line  by 
requiring  entr>  into  applicable  ACTION 
statements  for  the  affected  LCOs.  Since  these 
isolation  provisions  and  their  affects  on  other 
plant  systems  are  not  assumed  to  be  initiators 
of  any  design  basis  accident  or  transient,  this 
change  does  not  involve  a  significant 
increase  in  the  probabilifv  of  an  accident 
previously  evaluated. 

The  isolation  barrier  would  continue  to 
satisfy  the  applicable  leakage  requirements 
for  purge  x'alves  with  resilient  seals,  potential 
bypass  leakage  pathways  and  LCO  3.6.1.2. 
Operation  of  the  unit  would  reflect  the 
limitations  imposed  bv  entrv  into  applicable 
ACTION  statements  for  LCOs  affected  by 
isolation  of  a  bypass  leakage  path  and/or  a 
purge  system  line.  Therefore,  the  radiological 
consequences  of  the  proposed  change  to  the 
.ACTIO.N'  statements  are  not  increased  when 
compared  to  the  current  licensing  basis  of 
.NIMPZ   Accordingly,  this  change  does  not 
invoK'e  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  footnote  (*)  of 
Table  3.6.1.2-1  would  allow  the  leakage  rate 
through  a  penetration  flow  path  to  be  the 
actual  pathway  leakage  in  lieu  of  the 
maximum  pathway  leakage,  provided  the 
penetration  is  isolated  by  one  closed  and  de- 
activated automatic  valve,  closed  manual 
valve,  or  blind  flange.  Since  [neither]  an 
isolated  penetration  nor  the  leakage  through 
the  isolated  penetration  is  assumed  to  be  the 
initiator  of  an  accident,  this  c  hange  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

While  the  leakage  through  an  individual 
valve  in  a  penetration  can  be  exceeding  the 
leakage  assumed  in  the  accident  analysis,  the 
penetration  is  isolated  by  a  single  active 
failure  proof  method:  thus  the  leakage 
through  the  isolated  penetration  is  the  actual 
leakage  through  the  valve  or  blind  flange 
used  to  isolate  the  penetration,  not  the 
leakage  through  the  valve  with  the  maximum 
leakage.  The  leakage  of  the  affected  isolated 
penetration  when  combined  with  remaining 
applicable  potential  bypass  leakage  paths 
will  continue  to  satisfy-  the  leakage  limits  of 
3,6  SCFH  [standard  cubii  feet  per  hour]  as 
stated  in  footnote  [*)  and  the  applicable 
leakage  limit(s)  of  LCO  3.6.1.2.  Therefore. 
this  change  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2.  in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  introduce 
any  new  failure  modes.  The  proposed  change 
allows  the  use  of  isolation  barriers  that 


cannot  be  adversely  affected  by  a  single 
active  failure  such  as  a  closed  and  de- 
activated automatic  valve,  closed  manual 
valve,  or  blind  flange.  These  isolation 
barriers  are  not  affected  by  a  single  failure 
since  they  do  not  have  to  change  state  to 
perform  their  safety  function.  A  valve  which 
contains  resilient  seals  that  isolates  a  purge 
system  line  would  continue  to  be  leak  tested 
on  a  periodic  basis  to  provide  early 
indication  of  resilient  material  seal 
degradation.  Therefore,  since  the  proposed 
change  ensures  that  the  containment 
boundary,  isolation  of  potential  bypass 
leakage  paths  and  isolation  of  purge  system 
lines  with  a  valve  that  contains  resilient  seals 
is  maintained  by  appropriate  methods  and 
appropriate  ACtlON(s)  are  entered  for 
applicable  LCOs,  operation  with  this 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

This  change  ensures  that  the  safety 
function  of  the  primary  containment  and  its 
associated  bypass  leakage  paths  and/or  purge 
system  lines  is  maintained  and  the  affects  of 
the  isolation  approach  are  properly 
addressed  by  entering  applicable  ACTION 
statements.  The  isolation  approach  which 
includes  one  closed  and  de-activated 
automatic  valve,  closed  manual  valve,  or 
blind  flange  will  isolate  bypass  leakage  paths 
and/or  purge  system  lines  to  ensure  leakage 
is  within  limits  and  cannot  be  adversely 
affected  by  a  single  active  failure. 
Furthermore,  a  benefit  is  gained  by  reducing 
unnecessary  plant  shutdown  transients  when 
compensatory  measures  exist  to  ensure  that 
the  containment  boundary,  isolation  of 
potential  bypass  leakage  paths  and  isolation 
of  purge  system  lines  with  a  valve  that 
contains  resilient  seals  is  maintained. 
Therefore,  operation  in  accordance  with  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50, 92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilitv,  the 


Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final ,determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  conmients  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  I^IW.,  Washington,  DC. 

The  filing  of  requests  for  Bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  16.  1999.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://wvvrw.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714.  a 

petition  f(ir  Ipave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifirallv  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding,  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identifv  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
relv  in  proving  the  contention  at  the 
hearing  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  relv  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  C^ontentinns  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  .\  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW;, 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555^001.  and  to 
Mark  J.  Wetterhahn,  Esquire,  Winston  & 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Comnussion,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  8,  1999. 
which  is  available  for  public  inspection 
at  the  Conmiission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November,  1999. 


For  the  Nuclear  Regulatory  Commission, 
Dari  S.  Hood.  Sr., 

Project  Manager.  Section  1.  Project 

Directorate  I.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Dim    qf)-2f?845  Filed  11-15-99;  8;45  am] 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company,  et 
al.,  Millstone  Nuclear  Power  Station, 
Unit  3,  Notice  of  Consideration  of 
Approval  of  Application  Regarding 
Proposed  Corporate  Merger  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
indirect  transfer  of  Facility  Operating 
License  No.  NPF-49  for  the  Millstone 
Nuclear  Power  Station.  Unit  No.  3 
(Millstone  Unit  3).  to  the  extent  held  by 
Central  Maine  Power  Company  (Central 
Maine),  one  of  13  joint  owners  of 
Millstone  Unit  3.  The  indirect  transfer 
would  be  to  Energy  East  Corporation 
(Energy  East)  resulting  from  the  planned 
acquisition  by  Energy  East  of  CMP 
Group,  Inc.,  the  parent  holding 
company  of  Central  Maine. 

According  to  the  October  6.  1999, 
application  by  Central  Maine  for 
approval  of  the  indirect  transfer,  on  June 
14.  1999,  CMP  Group.  Inc.,  and  Energy 
East  signed  a  definitive  agreement  for 
the  acquisition  of  CMP  Group,  Inc.,  by 
Energy  East,  subject  to  regulatory 
approvals.  To  accomplish  the 
acquisition,  EE  Merger  Corp.,  a  Maine 
corporation  that  is  a  wholly-owned 
subsidiary  of  Energy  East,  will  merge 
with  and  into  CMP  Group.  Inc..  with 
CMP  Group.  Inc.,  being  the  surviving 
corporation.  Upon  completion  of  the 
acquisition,  CMP  Group,  Inc.,  will 
become  a  wholly-owned  subsidiary  of 
Energv  East.  In  the  event  the  Securities 
and  Exchange  Commission  does  not 
permit  Energy  East  to  maintain  CMP 
Group,  Inc..  as  an  intermediate  holding 
company  under  the  provisions  of  the 
Public  Utility  Holding  Company  Act  of 
1935,  as  amended,  Energy  East  w^ould 
hold  Central  Maine  directly.  Northeast 
Utilities,  the  sole  licensed  operator  of 
the  facility,  would  remain  as  the 
managing  agent  for  the  13  joint  owners 
of  the  facility  and  would  continue  to 
have  exclusive  responsibility  for  the 
management,  operation,  and 
maintenance  of  Millstone  Unit  3.  The 
application  does  not  propose  a  change 
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er,  on  June 


in  the  rights,  obligations,  or  interests  of 

the  other  |oint  owners  of  Millstone  Unit 
3.  In  addition,  no  physical  changes  to 
Millstone  Unit  3  or  operational  changes 
are  being  proposed.  No  direct  transfer  of 
the  license  will  result  from  the  proposed 
merger 

Pursuant  to  10  CP^R  50.80,  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directlv  nr  indirectly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
C'ommission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  flommission  determines 
that  the  proposed  transfer  of  control  will 
not  affect  the  qualifications  of  the 
holder  of  the  license,  and  that  the 
transfer  is  otherwise  c;onsistent  with 
applicable  provisions  of  law. 
regulations,  and  orders  issued  bv  the 
Commission  pursuant  thereto. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  inter\ene.  and 
written  comments  regarding  the  license 
transfer  application,  are  discussed 
below 

By  December  6.  1999.  anv  person 
whose  interest  may  be  affected  bv  the 
Commission's  action  on  the  application 
may  request  a  hearing,  and,  if  not  the 
applicants,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission  s  rules  of  practice 
set  forth  in  Subpart  M.  "Public 
Notification.  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  .•\pplications,"  of  10  CFR  part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  in  CFR  2.1,306. 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  mav  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  untimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308lb){l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Arthur  H.  Domby,  Esq..  Troutman 
Sanders  LLP.  Nations  Bank  Plaza,  600 
Peachtree  Street.  N.E..  Suite  5200, 
-Atlanta,  Georgia,  30308-2216.  attorney 
for  Central  Maine;  Lillian  M,  Cuoco. 
Esq..  Senior  Nuclear  Counsel.  Northeast 
Utilities  Service  Company,  107  Selden 
Street.  Berlin.  Connecticut,  06037, 
attorney  for  Northeast  Nuclear  Energy 


Company;  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555  (e-mail  address 
for  filings  regarding  license  transfer 
cases  only:  OGCLT@NRC.gov);  and  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing        _ 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  tiie 
hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
December  16.  1999,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305  The  Commission  will 
consider  and.  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Rpgulatorv'  Commission.  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  6,  1999.  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  and  electronically  on 
the  NRC's  web  site  httpV/www. nrc.gov. 
(the  Public  Electronic  Reading  Room). 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  November,  1999. 

John  A.  Nakoski,  St., 

Project  Manager.  Section  2.  Project 

Directorate  1.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc,  99-29844  Filed  11-15-99;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-482] 

Wolf  Creek  Nuclear  Operating 
Corporation:  Notice  of  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

M£kaUiJ-&.  Nuclear  Regulatory 


Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facilit)'  Operating  License  No.  NPF- 
42  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee)  for 
operation  of  the  Wolf  Creek  Generating 
Station  (WCGS)  located  in  Coffey 
County.  Kansas. 

The  proposed  amendment  request 
dated  November  8,  1999,  would  revise 
several  sections  of  the  Improved 
Technical  Specification  (ITSs)  to  correct 
15  editorial  errors  made  in  the 
application  dated  May  15,  1997  (and 
supplementary  letters)  for  the  ITSs  or  in 
the  certified  copy  of  the  FFSs  that  was 
submitted  in  the  licensee's  letter  of 
March  26,  1999.  The  ITSs  were  issued 
by  the  staffs  letter  of  March  31.  1999. 
and  will  be  implemented  to  replace  the 
current  TSs  by  December  31,  1999.  The 
licensee  has  also  requested  four 
corrections  to  Table  LG,  "Details 
Relocated  from  Current  Technical 
Specifications,"  that  was  attached  to  the 
safety  evaluation  that  supported  the 
issuance  of  the  ITS, 

The  proposed  changes  to  the  ITSs  are 
the  following. 

(1)  The  correct  abbreviation  in  the 
table  of  contents,  page  ii.  Section  3.3.7, 
is  "CREVS"  instead  of  'CREFS". 

(2)  The  correct  reference  to  an  action 
condition  of  the  limiting  condition  for 
operation  (LCO)  in  Surveillance 
Requirement  (SR)  3.6.3.1  is  "Condition 
D"  instead  of  "Condition  C,  "  on  ITS 
page  3.6-12. 

(3)  The  logical  connector  "and" 
between  the  El  and  E.2  required 
actions  for  LCO  3.7,10  is  being  correctly 
located  on  ITS  page  3.7-22. 

(4)  The  correct  reference  to  a 
penetration  in  SR  3.9.4.1  is  'P-98" 
instead  of  "P-68,"  on  ITS  page  3.9-6. 

(5)  The  correct  reference  to  a  standard 
in  ITS  5. 5.11.6  is  "ANSI"  instead  of 
"ASME."  on  ITS  page  5,0-20, 

(6)  The  word  "least"  is  added  to  the 
definition  of  e-average  disintegration 
energy  on  ITS  page  1.1-3.  which  was  in 
the  application  but  was  not  included  in 
the  issued  ITSs 

(7)  The  font  of  the  section  headers  on 
ITS  pages  3.2-6,  3.2-7,  and  3.2-8  is 
corrected. 
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(8)  The  allowable  value  with  the 
columns  for  Function  Unit  2.b  on  ITS 
page  3.3-15  of  Table  3.3.1-1  is  properly 
aligned. 

(9)  The  correct  header  for  the  SRs  on 
ITS  page  3.3-29  i.s  added. 

(10)  The  word  "not"  is  added  to  the 
LCO  title  header  on  the  top  of  ITS  pages 
3.4-17  and  3.4-18.  which  was  in  the 
application  but  not  in  the  ITS,  to  state 
the  correct  title  as  "RCS  Loops — MODE 
5.  Loops  Not  Filled". 

(11)  The  double  line  at  the  top  of  the 
actions  table  on  ITS  page  3.6-7  for  LCO 
3.6.3  is  added  to  follow  the  ITS  format. 

(12)  The  spelling  of  the  word 
"enrichment"  is  corrected,  which  was 
correctly  spelled  in  the  application  but 
not  in  the  issued  ITSs,  on  ITS  page  4.0- 
1  of  ITS  Section  4.3.1.1.a  on  fuel 
storage 

(13)  The  form  of  the  verb  "grant"  is 
corrected  from    granted"  to  "granting." 
which  was  correct  in  the  application  but 
not  in  the  issued  ITSs,  to  have  a  correct 
sentence  on  ITS  page  5  0-3  of  Section 
5.2.2.d.  second  paragraph,  on  unit  staff 
requirements 

(14)  The  word  ■emergency"  in  the 
title  "Control  Room  emergency 
Ventilation  System — Filtration,"  is 
capitalized  which  was  capitalized 
correctly  in  the  application  but  not 
capitalized  in  the  issued  ITSs.  on  ITS 
page  5.0-19  of  Section  5.5.1  lb  on  the 
Ventilation  Filter  Testing  Program. 

(15)  A  space  between  "Manual"  and 
"(ODCM)"  is  placed  to  correctly  have 
"Manual  (ODCM)"  instead  of 
"Manual(ODC;M)  '  in  the  sentence  on 
ITS  page  5.0-25  of  the  first  paragraph  of 
Section  5  6  2  on  Annual  Radiological 
Environmental  Operating  Report. 

The  proposed  corrections  to  Table  LG 
of  the  safety  evaluation  are  the 
following. 

(1 )  The  information  to  be  relocated  for 
change  number  8-08-LG  on  page  14  of 
the  table  will  be  relocated  to  the  ITS 
Bases  for  SR  3.6.6,4  instead  of  the 
inservice  testing  (1ST)  program,  and  the 
change  control  process  identified  in  the 
table  will  be  corrected; 

(2)  The  information  to  be  relocated  for 
change  number  9-09-LG  on  page  18  of 
the  table  (requirements  to  perform  an 
analog  channel  operational  test)  will  be 
relocated  to  the  updated  safety  analysis 
report  (USAR)  instead  of  the  ITS  Bases, 
and  the  change  control  process,  and 
characterization  of  the  information 
being  relocated  will  be  corrected; 

(3)  The  information  to  be  relocated  for 
change  number  U)-26-LG  on  page  18  of 
the  table  will  be  relocated  to  the  ITS 
Bases  for  SR  3.7.10.3  instead  of  the 
USAR.  and  the  change  control  process 
will  be  corrected; 


(4)  The  information  to  be  relocated  for 
change  number  1-20-LG  on  page  19  of 
the  table  will  be  relocated  to  the  ITS 
Bases  instead  of  the  USAR.  and  the 
change  control  process  will  be 
corrected. 

The  proposed  changes  to  Table  LG 
will  affect  the  implementation  of  the 
ITSs  that  were  issued  on  March  31, 
1999,  because  a  license  condition  issued 
with  the  ITSs  required  the  relocation  of 
information  and  requirements  from  the 
previous  technical  specifications  in 
accordance  with  certain  tables  attached 
to  the  safety  evaluation,  including  Table 
LG. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  involve  corrections 
to  the  ITS  that  are  associated  with  the 
original  conversion  application  and 
supplements  or  the  certified  copy  of  the  ITS. 
The  changes  are  considered  as  administrative 
changes  and  do  not  modify,  add.  delete,  or 
relocate  any  technical  requirements  of  the 
Technical  Specifications  (not  previously 
approvedl.  As  such,  the  administrative 
changes  do  not  effect  initiators  of  analyzed 
events  or  assumed  mitigation  of  accident  or 
transient  events.  Therefore,  this  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  kind  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  changes  will 
not  impose  any  new  or  eliminate  any  old 
requirements.  Thus,  the  changes  do  not 


create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  will  not  reduce  a 
margin  of  safety  because  they  have  no  effect 
on  any  safety  analyses  assumptions.  The 
changes  are  administrative  in  nature. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC. 
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The  filing  of  requests  for  hearing  and 
jif'titions  for  leave  to  intervene  is 
rli  ^cussed  below. 

By  December  16,  1999.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2,  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW,, 
Washington,  DC.  and  accessible 
electronically  from  the  .■\DAMS  Public 
Library  component  on  the  NRC  Web 
site.  http:/7\u\'w. nrc.gov  [the  Electronic 
Reading  Room),  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  ol  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisb.-  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief,  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  mvolves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

.•\  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
N'uclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 


Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001,  and  to  Jay 
Silberg,  Esq,,  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  8, 1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  from  the 
ADAMS  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Electronic  Reading  Room). 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November,  1999, 

For  the  Nuclear  Regulatory  Commission. 

Jack  N.  Donohew, 

Senior  Project  Manager.  Section  2.  Project 
Directorate  FV  and  Decommissioning, 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  99-29841  Filed  11-15-99:  8:45  amj 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No  50-412] 

Duquesne  Light  Co,,  Ohio  Edison  Co.. 
Cleveland  Electric  Illuminating  Co., 
Toledo  Edison  Co..  Beaver  Valley 
Power  Station,  Unit  2:  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
73,  issued  to  Duquesne  Light  Company 
(*he  licensee),  for  operation  of  the 
Beaver  Valley  Power  Station,  Unit  2 
(BVPS-2),  located  in  Beaver  County, 
Pennsylvania. 
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Environmental  .\ssessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  authorize 
changes  to  the  Updated  Final  Safety 
Analysis  Report  (I'FSAR)  for  the 
facility  Specifically,  the  proposed 
action  would  authorize  changes  to  the 
UFSAR  to  reflect  revisions  to  the 
radiological  dose  calculations  for  the 
locked  rotor  accident  (LR,\)  analysis. 
The  BVT.S-2  I'FSAR  would  be  revised 
as  follows:  in  Table  15,()-11, 
atmospheric  dispersion  values  for  the 
LR-^  analvsis  would  be  added;  in  Table 
15.0-12.  the  E.xclusion  .\rea  Boundary' 
(E.\B)  thvroid  dose  would  be  revised 
from  .32  5  REM  to  37  RLM,  the  EAB 
Gamma  (whole  bodv)  dose  would  be 
revised  from  .3  41  REM  to  3.6  REM,  and 
the  EaB  Beta  dose  would  be  revised 
from  2.09  REM  to  2.2  REM;  in  Table 
15.0-12.  the  Low  Population  Zone  (LPZ) 
thyroid  dose  would  be  revised  from  14.4 
REM  to  16  REM,  the  LPZ  Gamma  dose 
would  be  revised  from  .348  REM  to  .36 
REM,  and  the  LPZ  Beta  dose  would  be 
revised  from   217  REM  to  .23  REM:  the 
control  room  dose  for  the  LR^^  in  Table 
15.0-12  would  be  changed  so  that 
th\Toid  dose  would  be  revised  from  1.1 
REM  to  1.7  REM,  Garania  dose  would  be 
revised  from  01 1  REM  to  .016  REM,  and 
the  Beta  dose  would  be  revised  from  .15 
REM  to  .23  REM;  additionally,  Table 
15.3-3  would  be  revised  to  include 
ccmtrol  room  ventilation  flow  rates 
a.ssumed  in  the  LR.\  analysis. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  lanuary  29.  1998,  as 
supplemented  by  letters  dated 
November  9.  1998.  and  June  14,  1999. 

The  Need  for  the  Proposed  Action 

As  a  result  of  issues  involving  control 
room  habitability,  the  licensee  re- 
evaluated Beaver  Valley  Power  Station, 
Units  1  and  2  (BVPS-l"and  BVPS-21 
control  room  dose  calculations  for 
Design  Basis  Accidents  (DBA)  which 
credited  isolation  of  the  control  room 
during  DB.A.  When  analyses  associated 
with  the  B\TS-2  LR.\  were  reviewed, 
the  licensee  identified  the  need  to 
incorporate  more  conservative 
assumptions  into  the  control  room  dose 
calculations  as  well  as  the  calculations 
for  the  E.\B  and  LPZ  Therefore,  it  is 
necessary  to  revise  the  analysis  and  the 
BVPS-2  UFSAR.  Pursuant  to  10  CFR 
part  50,  Sef:tion  59.  the  licensee 
determined  the  proposed  revisions  to  be 
an  unreviewed  safety  question  and 
requested  NRG  approval  of  the  proposed 
changes. 

The  change  is  not  the  result  of 
hardware  changes  to  the  plant  or  a 
change  in  operating  practices.  It  reflects 


corrected  analysis  results  only  and 
allows  correction  of  the  licensing  basis 
to  reflect  conservative  assumptions  used 
in  the  revised  dose  analysis  for  the  LRA 

Environmental  Impacts  of  the  Proposed 
Action 

The  Gommission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  assumptions  and 
methodology  used  by  the  licensee  in  the 
reanalysis  are  acceptable  and  that  there 
is  reasonable  assurance,  in  the  event  of 
a  postulated  LRA,  that  the  postulated 
LPZ  and  EAB  doses  would  continue  to 
be  well  within  the  10  CFR  part  100 
guidelines,  and  the  control  room 
operator  doses  would  continue  to  be 
less  than  the  10  CFR  part  50,  appendix 
A,  General  Design  Criterion  19 
guidelines. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents  (although  the 
revisions  result  in  slightly  higher 
calcidated  doses  for  the  EAB,  LPZ,  and 
control  room  as  discussed  above),  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released  off 
site,  and  there  is  no  significant  increase 
in  occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  BVPS-2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  September  27.1999.  the  staff 


consulted  with  the  Pennsylvania  State 
official.  Mr.  M.  Murphy  of  the 
Pennsylvania  Department  of 
Environmental  Protection  Bureau. 
Division  of  Nuclear  Safety,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments 

Finding  of  no  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January-  29.  1998.  as 
supplemented  by  letters  dated 
November  9,  1998,  and  June  14,  1999. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC, 
and  at  the  local  public  document  room 
located  at  the  B.  F.  Jones  Memorial 
Library,  663  Franklin  Avenue. 
Aliquippa.  Pennsylvania. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  S.  Collins. 
Project  Manager,  Section  7.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
IFR  Doc.  99-29840  Filed  11-15-99;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Public  Workshop  on  License  Renewal 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop, 

SUMMARY:  The  Nuclear  Regulatory- 
Commission  (NRG)  has  scheduled  a 
public  workshop  to  gather  comments 
from  stakeholders  on  programs  for 
managing  the  effects  of  aging  on  nuclear 
power  plants  for  license  renewal.  The 
agency  is  developing  a  Generic  Aging 
Lessons  Learned  (GALL)  report  that  will 
document  the  basis  for  determining 
when  existing  aging  management 
programs  are  adequate  and  when  they 
should  be  modified  or  augmented  for 
license  renewal. 

DATES:  December  6,  1999.  from  8:00  a.m. 
to  5:00  p.m. 

ADDRESSES:  The  workshop  will  be  held 
in  the  NRC's  Auditorium  at  Two  White 
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FHnt  North.  11545  Rockville  Pike, 
Rf)ckv!lle.  Maryland  20832-2738. 
FOR  FURTHER  INFORMATION.  CONTACT:  Raj 
Anand.  Mail  Stop  0-12G15,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 
Telephone:  301-415-1146:  Internet: 
rka@nrc,gov.  If  you  are  planning  to 
attend  the  workshop,  please  notify  Raj 
.•\nand, 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  workshop  is  to  gather 
feedback  on  the  NRC  staffs  plans  to 
develop  guidelines  on  which  programs 
need  to  be  augmented  for  renewal  and 
which  programs  adequately  manage 
effects  without  change.  This  issue  is 
described  in  the  Commission  paper  on 
Credit  for  Existing  Programs  for  License 
Renewal.  SECY  99-148  {Internet  Link- 
http://www.nrc.gov/NRC/ 
COMMISSlON/SECYS/1999- 
148SCY.PDF).  The  Commission 
concluded  that  the  NRC  staff  should 
develop  a  report  on  Generic  Aging 
Lessons  Learned  (GALL),  to  generically 
document  the  bases  for  determining 
when  e.xisting  programs  are  adequate 
and  when  existing  programs  should  be 
augmented  for  license  renewal.  The 
GALL  report  would  then  be  referenced 
in  the  standard  review  plan  (SRP)  for 
license  renewal  as  the  basis  for 
identifying  those  programs  that  warrant 
attention  during  the  staff's  review  of  a 
license  renewal  application. 

Following  opening  remarks  by 
representatives  of  the  NRC.  the  Nuclear 
Energy  Institute  (NEI)  and  the  I'nion  of 
Concerned  Scientists  (UCS).  the  NRC 
staff  will  explain  how  the  workshop 
will  be  conducted  and  describe  the 
current  plans  for  GALL,  the  SRP.  and 
the  Regulatory  Guide  that  would 
endorse  an  update  of  the  NEI  guide  for 
preparing  a  license  renewal  application 
(NEI  95-10,  Industry  Guideline  for 
Implementing  the  Requirements  of  10 
CFR  part  54 — The  License  Renewal 
Rule),  With  that  background,  the 
workshop  participants  will  be  engaged 
in  discussion  of  the  adequac\'  and 
attributes  of  examples  of  programs  that 
are  expected  to  be  relied  on  to  manage 
aging  effects  in  three  broad  areas: 
Regulated  Programs.  Reactive  Programs, 
and  General  Practice  Programs,  In 
closing,  the  .NRC  staff  will  solicit 
comments  on  the  plan  and  respond  to 
questions  from  the  participants. 

This  workshop  will  be  successful  if 
the  NRC  can  find  areas  of  agreement  on 
the  attributes  of  adequate  aging 
management  programs  for  each  of  the 
three  program  areas.  The  participants 
will  have  an  opportunity  to  comment  on 
aging  management  programs,  both 
generally  and  for  specific  programs.  The 


participants  will  also  have  an 
opportunity  to  ask  about  the  NRC's 
plans  for  license  renewal  reviews,  and 
we  will  explain  how  to  submit  written 
comments  for  NRC  consideration. 

To  ensure  that  all  of  the  ideas  raised 
are  recorded,  the  workshop  will  be 
transcribed  and  the  NRC  staff  will 
prepare  a  summary  report  to  categorize 
the  comments.  This  one-day  session 
attempts  to  cover  a  wide  range  of  views 
and  aging  management  programs.  If 
your  organization  is  interested  in 
expressing  a  view  on  this  matter  as  part 
of  the  opening  remarks,  please 
coordinate  with  Doug  Walters  at  NEI  or 
Dave  Lochbaum  at  UCS,  as  appropriate 
The  tentative  agenda  for  the  workshop 
is  as  follows: 

License  Renewal  Workshop  Agenda 

Decembers,  1999 

8:00  a.m.  Registration— TWFN 
Auditorium 

8:30  a.m.  Opening  remarks  by  NRC 

8:45  a.m.  Opening  remarks  by  the 
Nuclear  Energy  Institute  (NEI) 

9:00  a.m.  Opening  remarks  by  the 
Union  of  Concerned  Scientists 
(UCS) 

9:15  a.m.   Introduction  of  workshop 
purpose  by  NRC  Staff 

9:30  a.m.  Overview  of  Generic  Aging 
Lessons  Learned  (GALL)  report, 
Standard  Review  Plan  (SRP)  and 
Regulatory-  Guide  (NEI  95-10) 

10:30  a.m.  Break 

10:45  a.m.  Examples  of  Regulated 
Programs 
Environmental  qualification  of 
electrical  equipment  (§  50.49), 
maintenance  rule  (§  50.65), 
inservice  inspection  (§  50.55a), 
containment  inservice  inspection 
(§  50.55a).  containment  leak  rate 
test  (Appendix  f)-  quality  assurance 
(Appendix  B).  reactor  vessel 
integrity  (Appendices  G  and  H),  fire 
protection  (§  50.48),  steam  generator 
tube  inspection  (technical 
specification). 

12:15  p.m.   Lunch 

1:15  p.m.  Examples  of  Reactive 
Programs 
Service  water  program  (Generic  Letter 
89-13),  erosion/corrosion  program 
(Bulletin  87-01,  Generic  Letter  89- 
08).  coating  program(Generic  Letter 
88-05).  bolting  program  (Bulletin 
82-02).  control  rod  drive 
mechanism  nozzle  and  other 
closure  head  penetration  nozzles 
(Generic  Letter  97-01) 

2:45  p.m.   Break 

3:00  p.m.  Examples  of  General  Practice 
Programs 
Preventive  maintenance,  chemistry 
control,  crane  inspection 


4:15  p.m.  Participant  comments  and 

questions 
4:45  p.m.  Summary  and  conclusions 
5:00  p.m.  Adjourn 

Dated  at  Rockville,  Maryland,  this  5lh  day 
of  November,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Christopher  I.  Grimes. 
Chief.  License  Renewal  and  Standardization 
Branch.  Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  99-29843  Filed  11-15-99;  8:45  am] 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Safety  Research  Program;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Safety 
Research  Program  will  hold  a  meeting 
on  December  1,  1999,  Room  T-2B3. 
11545  Rockville  Pike,  Rockville, 
Maryland, 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  December  1,  1999 — 1  p.m. 
until  5  p.m. 

The  Subcommittee  will  discuss  and 
review  the  final  draft  of  the  year  2000 
ACRS  report  on  the  NRC  Safety 
Research  Program.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the     . 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
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has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  bv  contacting  the  cognizant 
.■\CRS  staff  engineer.  Dr.  Medhat  El- 
Zeftavvy  (telephone  301/415-6889) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  November  8.  1999. 
Howard  ].  Larson, 

Acting  As>iociatf  Director  for  Technical 

Support.  ACRSACXW. 

[FR  Doc  9'>-248,!6  Filed  11-15-99;  8;45  am] 

BILUNG  CODE  r59O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  1,  1999,  Room  T-2B1.  11545 
Rockville  Pike,  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

The  agenaa  for  the  subject  meeting 
shall  be  as  follows: 

Wednpsdav.  December  1.  1999—11:30 
am.  until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
proposed  .\CRS  activities  and  related 
matters.  It  mav  also  discuss  the  status  of 
appointment  of  a  new  member  to  the 
.ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  wTitten  statements  will  be 
accepted  and  made  available  to  the 
Committee  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 


consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notif\- 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
JohnT.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  November  9. 1999. 
John  T.  Larkins, 

Executive  Director.  ACRS/ACNW. 

[FR  Doc.  99-298.37  Filed  11-15-99;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Materials  and  Metallurgy;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Materials 
and  Metallurgy  will  hold  a  meeting  on 
December  1,  1999,  Room  T-2B3,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance.  The  agenda  for  the 
subject  meeting  shall  be  as  follows: 
Wednesday,  December  1,  1999—8:00 
a.m.  until  11:00  a.m. 

The  Subcommittee  will  review  the 
staffs  proposed  revision  to  10  CFR 
50.55a,  "Codes  and  standards,  "  that 
revises  the  requirement  to  update 
inservice  inspection  and  inservice 
testing  programs  to  the  latest  .American 
Society  of  Mechanical  Engineers 
(ASME)  Code  edition  every  120  months 
and  related  matters.  The  purpose  of  this 
meeting  is  to  gather  information. 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman.  Written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 


public,  and  questions  may  be  asked  only 
bv  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcorrunittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  Nuclear  Energy  Institute,  ASME,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  and 
the  Chairman's  ruling  on  requests  for 
the  opportunity  to  present  oral 
statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Dr. 
Medhat  M.  El-Zeftawy  (telephone 
301/415-6889)  between  7:30  a.m.  and 
4:15  p.m.  (EST).  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
working  days  prior  to  the  meeting  to  be 
advised  of  any  potential  changes  to  the 
agenda,  etc.,  that  may  have  occurred. 

Dated:  November  8.  1999. 
Howard  ].  Larson, 

.Acting  Associate  Director  for  Technical 

Support.  ACRS/ACMV 

[FR  Doc.  99-29838  Filed  11-15-99;  8;45  ami 

BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  November  15,  22,  29, 
and  December  6,  1999. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  15 

Friday,  November  19 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (if  needed) 


Week  of  N 

Wednesda 


in  receiviu] 
schedule  el 
electronic  i 
dkw@nrc,g 

Dated:  No' 
William  M.  1 

SECY  Track! 
Secretary. 
|FR  Doc.  99- 

amj 
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Week  of  November  22 — Tentative 

Wednesday,  November  24 

9:25a. m  Affirmation  Session  (Public 

Meeting)  (if  needed) 

Week  of  November  29 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  November  29. 

Week  of  December  6 — Tentative 

Wednesday.  December  8 

9:25  am  Affirmation  Session  (Public 
Meeting)  (if  needed) 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verif\-  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)415-1661, 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  vou  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington.  DC  20555  (301- 
415-1661).  In  addition,  distribution  of 
this  meeting  notice  over  the  Internet 
system  is  available.  If  you  are  interested 
in  receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc  gov  or 
dkw@nrc.gov. 

Dated:  November  10.  1999. 
William  M.  Hill,  Fr., 

SECY  Tracking  Officer,  Office  of  the 

Secretan,'. 

IFR  Doc,  99-29990  Filed  11-12-99;  11:43 

ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
24127:812-11838] 

J. P.  Morgan  &  Co.  Inc.;  Notice  of 
application 

November  8,  1999. 

AGENCY:  Securities  ar.d  Exchange 

Commission  ("Commission"). 

ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1 940  (the  "Act")  for  an 
exemption  from  all  provisions  of  the 
Act. 

Summary  of  Application: .  J.P. 
Morgan  &  Co.  Incorporated  ("f.P. 


Morgan")  seeks  an  order  to  amend  an 
existing  order  to  permit  additional 
entities  to  rely  on  the  existing  order, 
which  exempts  certain  entities  that 
finance  the  operations  of  J  P.  Morgan 
and  certain  of  its  subsidiaries  from  the 
provisions  of  the  Act. 

Filing  Date:  The  application  was  filed 
on  November  4,  1999. 

Hearing  or  Xotification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  mav  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  ser\'mg 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  commission 
by  5:30  p.m  on  November  30,  1999,  and 
should  be  accompanied  bv  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or.  for  lawyers,  a  certificate  of 
service  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  mav  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission.  450 
Fifth  Street.  NW..  Washington.  DC 
20549-0609,  Applicant.  60  Wall  Street, 
New  York,  NY  10260-0060 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil.  Staff  Attornev.  at 
(202)  942-0634.  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942^564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch. 
450  Fifth  Street.  NW,,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicant  s  Representations 

1   On  luly  15.  1997.  the  Conmaission 
issued  an  order  under  section  6(c)  of  the 
Act  that  exempted  J.P.  Morgan  Index 
Funding  Company  I.  J.P,  Morgan  Index 
Funding  Company  II,  I,P,  Morgan  Index 
Funding  Companv  III.  IP,  Morgan  Index 
Funding  Funding  Company  I\'  and  J.P. 
Morgan  Index  Funding  Company  V  (the 
"Original  Applicants")  from  all 
provisions  of  the  Act  ("Original 
Order").  ^  The  Original  Order  permitted 
the  Original  Applicants,  each  of  which 
w-as  organized  as  a  Delaware  business 
trust,  to  sell  their  preferred  beneficial 
interests  and  use  the  proceeds  to  finance 


'  /.p.  Morgan  Index  Funding  Company  I.  et  al. 
Investment  Company  Act  Release  Nos.  22713  (June 
17, 1997)  (notice)  and  22750  (July  15. 1997)  (order). 


the  business  activities  of  their  parent 
company.  J.P.  Morgan,  and  certain  of 
J.P.  Morgan's  subsidiaries.  J.P.  Morgan's 
largest  subsidiary,  Morgan  Guaranty 
Trust  Company  of  New  York  ("Morgan 
Guaranty"),  is  a  New  York  chartered 
bank. 

2.  J.P.  Morgan  seeks  an  order 
amending  the  Original  Order  that  would 
exempt  from  the  provisions  of  the  Act 
such  other  Delaware  business  trusts  as 
may  be  created  by  J.P.  Morgan  in  the 
future,  all  of  the  voting  beneficial 
interests  of  which  will  be  owned 
directly  or  indirectly  by  J.P.  Morgan, 
and  whose  operations  will  be 
substantially  similar  to  those  of  the 
Original  Applicants  ("Future  Trusts"). 
J.P.  Morgan  states  that  each  Future  Trust 
will  comply  with  all  of  the  terms  and 
conditions  of  the  Original  Order. 

Applicant's  Condition 

Applicant  agrees  that  the  requested 
order  will  be  subject  to  the  following 
condition: 

Each  Future  Trust  will  comply  with 
all  of  the  provisions  of  rule  3a-5  under 
the  Act.  except:  (a)  J.P.  Morgan  will  not 
meet  the  portion  of  the  definition  of 
"parent  company"  in  rule  3a-5fb)(2)(i) 
solely  because  it  is  excluded  from  the 
definition  of  investment  company  under 
section  3(c)(6)  of  the  Act;  (b)  Morgan 
Guarantv  will  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company  '  in  rule  3a- 
5(b)(3)(i)  solely  because  it  is  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(3)  of  the 
Act;  and  (c)  the  Future  Trust  will  be 
permitted  to  invest  in  or  make  loans  to 
corporations,  partnerships,  and  joint 
ventiires  that  do  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company"  in  rule  3a- 
5(b)(3)(i)  solely  because  they  are 
excluded  from  the  definition  of 
investment  company  by  sections  3(c)(2), 
3(c)(3),  3(c)(4)  or  3(c)(6)  of  the  Act, 
provided  that  any  such  entity  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(6)  will  not 
be  engaged  primarily,  directly  or 
through  majority  owned  subsidiaries,  in 
one  or  more  of  the  businesses  described 
in  section  3(c)(5)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretan' 
[FR  Doc.  99-29778  Filed  11-15-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42112:  File  No.  SR-CBOE- 
99-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Anrtending  its  Trade  Processing 
Rules 

November  5,  1999. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
July  13.  1999.  the  Chicago  Board 
Options  E.xchdnge,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
II]  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  is  proposing  to  update  and 
reorganize  its  rules  on  trade  processing. 
The  te.xt  of  the  proposed  rule  change  is 
available  at  the  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  update  the  Exchange's  trade 
processing  rules  to  incorporate  changes 
that  have  been  made  to  the  Exchange's 
trade  processing  system  over  the  last 
few  years.  One  significant  change  that 
has  occurred  at  the  Exchange  is  the 
increasing  use  of  market-maker 
handheld  trading  terminals.  Market- 


maker  handheld  terminals  are 
electronically  linked  to  the  Exchange's 
trade  processing  system  and  trade 
information  is  sent  to  the  Exchange's 
trade  processing  system  automatically 
when  the  trade  is  input  onto  the 
handheld  terminal.  Currently,  more 
than  85%  of  market-maker  trade  input 
is  done  through  market-maker  handheld 
terminals.  Market-makers  that  do  not 
use  handheld  terminals  must  manually 
record  their  trade  information  on  a  trade 
card  and  submit  a  copy  of  the  card  to 
the  member's  clearing  firm  for  inclusion 
into  the  Exchange's  trade  processing 
system. 

The  Exchange  is  proposing  to  change 
Exchange  Rule  6.50  to  require  Members 
to  file  with,  or  at  the  direction  of.  the 
Exchange  trade  information  required  by 
Rule  6.51(d)  for  each  Exchange 
transaction  for  which  the  Member  is 
responsible.  The  rule  currently  states 
that  only  Clearing  Members  are  required 
to  file  the  required  trade  information 
with  the  Exchange.  With  the  use  of 
handhelds.  however,  much  of  the 
required  trade  information  is  already 
provided  automatically  by  the  market- 
maker  members. 

The  Exchange  is  deleting  the  phrase 
"business  day  (the  exact  hours  to  be 
fixed  by  the  Exchange)"  which 
describes  when  Members  are  required  to 
submit  trade  information  because  the 
Exchange  no  longer  uses  a  scheduled 
batch  process  for  processing  trade 
information.  Consequently,  the 
Exchange  no  longer  fixes  the  time  by 
which  trade  information  must  be 
submitted.  Currently,  the  Exchange 
processes  trade  information  on  a 
continuous  real  time  basis  as  it  receives 
input  from  handhelds  and  other 
electronic  systems  such  as  the  Retail 
Automatic  Execution  System  {"RAES")^ 
and  the  Exchange's  Order  Routing 
System  ("ORS")  ^  throughout  the 
trading  day. 

The  Exchange  is  proposing  to  change 
Interpretation  .01  to  Rule  6.51  to  require 
the  buyer  and  seller  in  each  transaction 
to  immediately  provide  the  transaction 
record  to  the  member  for  whom  the 
transaction  was  executed  and/or  the 
clearing  member  that  will  clear  the 
transaction.  Currently,  the  interpretation 
requires  the  buyer  and  seller  to  provide 
transaction  record  within  the  time 
frames  established  by  the  Exchange. 
Again,  the  widespread  use  of  technology 


15  U.S.C.  78s(bHl). 


2  RAES  permits  automatic  execution  of  small 
public  customer  orders. 

^  ORS  provides  member  firms  with  a  method  of 
efficiently  delivering  orders  to  CBOE's  trading  floor 
Orders  received  by  ORS  are  logged  onto  the  ORS 
datat)ase  and  evaluated,  based  on  volume  and  price, 
to  determine  their  routing  destination  on  the 
trading  floor. 


in  trading  allows  for  the  information  to 
be  provided  immediately.  The  provision 
of  the  information  immediately  will 
allow  for  more  efficient  trade  checking 
on  an  intra-day  basis. 

The  Exchange  is  adding  a  new 
Interpretation  .03  to  Exchange  Rule  6.51 
to  explicitlv  set  forth  the  requirements 
for  submitting  trade  information.  These 
requirements  are  currently  set  forth  in 
Exchange  Rule  2.30.  which  establishes 
fees  for  late  trade  submission. 
Interpretation  .03  makes  it  clear  that 
members  are  required  to  submit  the 
information  in  accordance  with  the 
interpretation  even  if  the  information  is 
submitted  in  a  timely  manner  for 
purposes  of  Rule  2.30.  The  new 
interpretation  sets  forth  the  following 
procedures  for  reporting  transactions 
pursuant  to  Rule  6.51(d);  For  trades 
executed  via  an  electronic  data  storage 
medium,  or  electronic  system,  trade 
information  shall  be  immediately 
submitted  to  the  Exchange  for  trade 
matching  and  clearance.  For  trades  not 
executed  on  an  electronic  data  storage 
medium,  or  electronic  system,  trade 
information  shall  be  immediately 
recorded  on  a  card  or  ticket  and 
submitted  as  soon  as  reasonably 
possible,  but  not  later  than  the  one  hour 
maximum  time  periods  stated  in  Rule 
2.30. 

The  Exchange  is  amending  Rule  6.61 
to  provide  that  a  member  may  receive 
either  an  Unmatched  Trade  Notification 
or  an  Unmatched  Trade  Report.  An 
Unmatched  Trade  Notification  is  an 
electronic  message  sent  to  market-maker 
handheld  users,  whereas  an  Unmatched 
Trade  Report  is  a  written  notice  sent  to 
all  members  and  firms.  Currently,  under 
rule  6.61  a  member  only  receives 
Unmatched  Trade  Reports.  The 
Exchange  is  also  proposing  amending 
Rule  6.61  to  obligate  Members  to 
reconcile  all  unmatched  trades  and 
advisory  trades  and  to  report  all 
reconciliations  to  the  Exchange  "or  the 
Clearing  Member  responsible  for 
submission  to  the  Exchange."  The 
addition  of  the  phrase  makes  it  clear 
that  all  Members  are  responsible  for 
reconciling  unmatched  trades  and  to 
report  those  reconciliations  to  the 
Elxchange  or  the  Clearing  Member 
responsible  for  submission  to  the 
Exchange. 

The  Exchange  is  proposing  to  make  a 
number  of  revisions  to  Interpretation  .01 
to  Rule  6.61.  New  paragraph  (a)  of 
Interpretation  and  Policy  .01  of  Rule 
6.61  essentially  is  an  updated  version  of 
what  is  now  paragraph  (a)  of 
Interpretation  .05  to  Rule  6.61.  The 
difference  is  that  the  provision  in 
Interpretation  .05  required  that  a 
representative  be  available  to  resolve 
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unmatched  trades  only  for  transactions 
in  index  options  or  in  any  class  of 
f)ptions  which  will  trade  ex-dividend  or 
ex-distribution  the  following  day.  By 
including  the  requirements  in  paragraph 
(a)  in  Interpretation  .01  the  Exchange  is 
requiring  that  a  representative  be 
available  to  reconcile  unmatched  trades 
for  all  options  transactions  on  all  trade 
dates  Because  of  system  enhancements, 
the  Exchange  and  its  members  now  have 
the  tools  to  review  trade  activity  on  an 
intra-day  basis.  By  requiring  reports  to 
be  reconciled  on  an  intra-day  basis,  the 
Exchange  can  minimize  the  potential 
loss  to  members  who  may  have  to  take 
market  action  to  correct  an  outtrade. 

Paragraph  fb)  of  Interpretation  ,01  to 
Rule  6.61  also  is  being  moved  from 
Interpretation  .05  and  requires  that 
members  make  reasonable  efforts  to 
detect  and  correct  errors  in  carding  or 
keying  a  trade.  By  virtue  of  being  moved 
from  Interpretation  ,05  to  Interpretation 
,01.  the  requirement  will  become 
applicable  to  all  transactions  in  options 
and  not  only  those  concerning  index 
options  or  any  class  of  options  which 
will  trade  ex-dividend  or  ex-distribution 
the  following  day. 

Paragraph  (c)  of  Interpretation  .01 
changes  the  time  requirement  for 
correcting  unmatched  trades  that 
occurred  on  the  previous  trade  date 
from  the  opening  of  trading  to  fifteen 
minutes  prior  to  the  opening  of  trading 
on  the  next  business  day  This  change 
will  allow  the  involved  parties  to 
correct  the  positions  and  be  prepared  for 
open  trading  sooner.  By  resolving  the 
unmatched  trade  before  the  market  in 
the  underKing  security  opens,  the 
parties  will  be  in  a  better  position  to 
enter  any  necessary  orders  in  the 
markets  to  adjust  their  positions  where 
necessar\'. 

Paragraph  (d)  of  Interpretation  .05  is 
being  moved  to  paragraph  (d)  of 
Interpretation  .01  and  states  that 
Members  who  fail  to  comply  with  Rule 
6.61  will  be  responsible  for  anv  liabilitv 
resulting  from  an  unmatched 
transaction  that  should  have  been 
matched.  Moving  this  provision  from 
Interpretation  .05  to  Interpretation  .01 
will  make  it  applicable  to  all 
transactions  in  options  and  not  onlv 
those  concerning  index  options  and  anv 
class  of  options  which  will  trade  ex- 
dividend  or  ex-distribution  the 
following  day.  In  addition,  to  further 
clarif\'  to  the  Exchange  membership  the 
Exchange's  authority  to  handle 
violations  of  Rule  6,61,  the  Exchange 
notes  that  it  may  establish  a  fine 
schedule  with  respect  to  the  violative 
conduct  and  it  may  refer  repeated 


violations  to  the  Business  Conduct 
Committee,'' 

Finally,  the  Exchange  is  proposing  to 
amend  Interpretation  ,05  to  Exchange 
Rule  6,61  by  revising  the  language  to 
make  it  consistent  with  current  practice. 
The  Exchange  has  deleted  references  to 
First  Pass  and  Second  Pass,  First  Pass 
and  Second  Pass  refer  to  the  former 
practice  of  submitting  trade  information 
for  trade  processing  m  batches  at 
different  times  during  the  day.  Now  the 
Exchange  processes  the  trade 
information  continually  through  the 
trade  day. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(5) '  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  a  free  and  open  market 
and  a  national  market  s\stem.  and 
protect  investors  and  the  public  interest. 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  EfFectivenes.s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (il 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulator\- 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disappro\ed, 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 

submit  written  data,  views  and 
arguments  concerning  the  foregoing, 


■*  The  Exchange  would  be  required  to  submit  the 
appropriate  rule  filing  in  compliance  with  section 
19(b)  of  the  Act, 

5  15  U.S.C.  78f(b). 

6  15U.S.C,  78fTb)(5), 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609,  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-99-38  and  should  be 
submitted  by  December  7,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, ' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
fFR  nnr,  99-29796  Filed  11-15-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  42113:  File  No.  SR-Phlx-99- 
40] 

Self-Regulatory  Organizations:  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  Communications  With 
Customers  or  Members  of  the  Public 

Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  October 
7,  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  (  "Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  below,  which  Items  have 
been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"17CFR200.30-3(a)(12), 
'  15  U,S,C,  78s(b)(l), 
=  17CFR240.19b-4, 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  1049  ("Communications  to 
Customers")  to  allow  members,  member 
organizations,  and  associated  persons  to 
distribute  to  c:ustomers  or  members  of 
the  public  more  than  one  type  of 
options  worksheet  to  indicate  possible 
outcomes  under  various  market 
conditions.  Specifically,  the  proposed 
rule  change:  (i)  incorporates  worksheets 
into  the  definition  of  "sales  literature" 
and  establishes  that  worksheets  must 
comply  with  the  requirements 
applicable  to  sales  literature;  (ii)  adds 
references  to  members  and  associated 
persons;  (iii)  deletes  references  to 
"standard"  worksheets  and  deletes 
prohibitions  on  "nonstandard" 
worksheets;  and  (iv)  deletes  the 
requirement  that  worksheets  must  be 
uniform  within  a  member  organization 
for  each  produc:t  type.  Below  is  the  text 
of  the  proposed  rule  change  Proposed 
new  language  is  in  italic;  proposed 
deletions  are  in  brackets. 

Rule  1049.  Communications  to 
Customers 

(a)  to  (d)  No  change. 

(e)  Definitions  For  purposes  of  this 
Rule,  the  following  definitions  shall 
apply: 

(i)  and  (ii)  No  change. 

(iii)  The  term  "sales  literature"  shall 
include  anv  written  communication  (not 
defined  as  an  "advertisement"  or  as 
"educational  material")  distributed  or 
made  available  to  customers  or  the 
public  that  contains  anv  analysis, 
performance  report,  projection  or 
recommendation  with  respect  to 
options,  underlying  securities  or  market 
conditions,  any  [standard!  forms  of 
worksheets,  or  anv  seminar  text  which 
pertains  to  options  and  which  is 
communicated  to  customers  or  the 
public  at  seminars,  lectures  or  similar 
such  events,  or  any  Exchange-produced 
materials  pertaining  to  options. 

(f)  No  change. 

Commentary: 

.01  to  .03    No  change. 

.04  to  D     No  change. 

E.  [Standard  forms  of  o!  Options 
worksheets  utilized  by  members. 
member  organizations,  or  associated 
persons,  [in  addition  to]  must 
complv[ing]  with  the  requirements 
applicable  to  sales  literature,  (,  must  be 
uniform  within  a  member  organization 
for  each  product  type  (e.g.  equity, 
foreign  currency,  index,  etc.).] 

(F.  If  a  member  organization  has 
adopted  a  standard  form  of  worksheet 


for  a  particular  options  strategy, 
nonstandard  worksheets  for  that  strategy 
may  not  be  used.] 

F.  (G.  Communications  that  portray 
performance  of  past  recommendations 
or  actual  transactions  and  completed 
worksheets  shall  be  kept  at  a  place 
easily  accessible  to  the  sales  office  for 
the  accounts  or  customers  involved. 

0.5     No  change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fding  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  TV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  allow  members,  member 
organizations,  and  associated  persons  to 
distribute  more  than  one  type  of  options 
worksheet  to  customers  or  members  of 
the  public.  The  proposed  rule  change 
would  allow  members,  member 
organizations,  and  associated  persons  to 
use  Exchange  or  industry-produced 
worksheets  or  to  tailor  worksheets  to 
specific  clientele.  Under  the  current 
rule,  once  a  member  organization  adopts 
a  "standard"  worksheet  for  a  particular 
options  strategy  or  product  type  [e.g., 
equities,  foreign  currently,  index,  etc.), 
it  can  only  distribute  that  standard 
worksheet  to  a  client,  and  may  not 
illustrate  different  market  conditions 
through  other  worksheets. 

The  proposed  rule  change  also 
ensures  that  when  members,  member 
organizations,  and  associated  persons 
use  options  worksheets,  all  such 
worksheets  will  comply  with  the 
requirements  applicable  to  sales 
literature.  These  requirements  provide 
that  (i)  sales  literature  must  state  that 
supporting  documentation  is  available 
upon  demand  for  any  claims, 
comparisons,  recommendations, 
statistics  or  other  technical  data,  and  (ii) 
sales  literatiire  may  contain  projected 
performance  figures  only  if  it  does  not 
suggest  the  projection  is  certain, 
parameters  relating  to  the  projected 
performance  and  all  relevant  costs  are 


clearly  disclosed,  the  projections  are 
plausible,  and  all  material  assumptions 
are  identified.  ^  Under  current  Rule 
1049,  only  standard  options  worksheets 
used  by  member  organizations  must 
comply  with  sales  literature 
requirements. 

The  Exchange  believes  that  the 
proposed  rule  change  will  improve  the 
quality  of  options  worksheets  that 
customers  or  members  of  the  public 
receive  from  members,  member 
organizations,  and  associated  persons. 
The  proposed  rule  change  should 
enhance  members'  ability  to  describe 
properly  the  risks  and  benefits  of 
options  trading,  and  should  enhance  the 
ability  of  customers  or  members  of  the 
public  to  understand  these  risks  and 
benefits.  In  addition,  by  establishing 
that  worksheets  used  by  members, 
member  organizations,  and  associated 
persons  must  comply  with  sales 
literature  requirements,  the  proposed 
rule  change  should  promote  uniform 
application  of  Rule  1049. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act"*  in  general,  and 
Section  6(b)(5)  "^  in  particular,  in  that  it 
is  designed  to  facilitate  transactions  in 
securities  and  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and  to  protect  investors  and  the 
public  interest  by  allowing  the 
distribution  of  worksheets  that  are 
tailored  to  the  needs  of  specific  clients.^ 

B.  Self-Regulator-}'  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  on  the  proposed  rule 
change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Com.mission  Action 

The  proposed  rule  change  will 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,"  and  Rule 


'  Fhlx  Rule  1049,  Commentary  .04. 

M5U.S.C.  78f(b). 

M5U.S.C.  78f(b)(5). 

•■In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

M5  U.S.C.  78s(b)(3)(A). 


For  the  Cc 
Market  Regi: 
authority." 
Margaret  H. 
Deputy  Spcr 
I  PR  Doc.  99- 
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1 9b-4(f)(6) «  thereunder,  in  that  it  is 
designated  bv  the  Exchange  as  effecting 
a  change  that;  (i)  does  not  signifi(;anti\ 
affec:t  the  protection  of  investors  or  the 
public  interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  by  its  terms,  does  not  become 
operative  for  thirty  days  after  the  date  of 
the  fibng,  or  such  shorter  time  as  the 
(Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

The  Exchange  represents  that  it 
provided  written  notice  of  its  intent  to 
file  the  proposed  rule  change  at  least 
five  business  days  prior  to  the  filing 
date.  At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  proposed  rule  change  if  it  appears  to 
the  Commission  that  such  action  is 
necessarv  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  the  File  No.  SR-Phlx- 
99-40  and  should  be  submitted  by     . 
December  7,  1999. 

r-'or  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Sf'cretan'. 
IFR  Dor   99-29876  Filed  11-15-99;  8:45  am] 

BILLING  CODE  801(M)1-M 


"17CFR240.19b-(f)(6). 
«17CFR200.3O-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

In  compliance  w  ith  Public  Law  104- 
13.  the  Paperwork  Reduction  Act  of 
1995,  SSA  is  providing  notice  of  its 
information  collections  that  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB).  SSA  is  soliciting 
comments  on  the  accuracy  of  the 
agencv's  burden  estimate;  the  need  for 
the  information;  its  practical  utility: 
ways  to  enhance  its  quality,  utility  and 
clarity;  and  on  ways  to  minimize  burden 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

I.  The  information  collection  listed 
below  will  be  submitted  to  OMB  within 
60  days  from  the  date  of  this  notice. 
Therefore,  comments  and 
recommendations  regarding  the 
information  collection  would  be  most 
useful  if  received  by  the  Agency  within 
60  days  from  the  date  of  this 
publication.  Comments  should  be 
directed  to  the  SS.\  Reports  Clearance 
Officer  at  the  address  listed  at  the  end 
of  the  notices.  You  can  obtain  a  copy  of 
the  collection  instrument  by  calling  the 
SSA  Reports  Clearance  Officer  on  (410) 
965-4145.  or  by  w'riting  to  him 

Annual  Registration  Statement 
Identifying  Separated  Participants  with 
Deferred  Benefits.  Schedule  SSA — 
0960-0606  (1999  edition)   Schedule 
SSA  is  a  form  filed  annually  as  part  of 
a  series  of  pension  plan  documents 
required  by  .Section  605  7  of  the  IRS 
Code,  .administrators  of  pension  benefit 
plans  are  required  to  report  specific 
information  on  future  plan  benefits  for 
those  participants  who  left  plan 
coverage  during  the  year.  SSA  maintains 
the  information  until  a  claim  for  Social 
Security  benefits  has  been  approved.  At 
that  time,  SSA  notifies  the  beneficiary  of 
his/her  potential  eligibility  for  pavments 
from  the  private  pension  plan.  The 
respondents  are  administrators  of 
pension  benefit  plans  or  their  ser%'ice 
providers  employed  to  prepare  the 
Schedule  SSA  on  behalf  of  the  pension 
benefit  plan. 

Below  are  the  estimates  of  the  cost 
and  hour  burdens  for  completing  and 
filing  Schedule  SSA(s).  We  have  used 
an  average  to  estimate  the  hour  burden. 
However,  the  burden  may  be  greater  or 
smaller  depending  on  whether  the 
respondent  is  a  large  or  small  pension 
benefit  plan  and  how  many  Schedule 
SSA's  are  filed  in  a  given  year. 

Number  of  Respondents:  88.000. 

Frequency  of  Response:  Annuallv. 


Average  Burden  Per  Respondent:  2.5 
hours. 

Estimated  Annual  Burden:  220,074 
hours. 

Estimated  Annual  Cost  Burden  for  All 
Respondents:  $12,194,400. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Written  comments  and 
recommendations  on  the  information 
collections  would  be  most  useful  if 
received  within  30  days  from  the  date 
of  this  publication.  Comments  should  be 
directed  to  the  SSA  Reports  Clearance 
Officer  and  the  OMB  Desk  Officer  at  the 
addresses  listed  after  this  notice.  You 
can  obtain  a  copy  of  the  OMB  clearance 
package  by  calling  the  SSA  Reports 
Clearance  Officer  on  (410)  965-4145.  or 
bv  wTiting  to  him. 

Medical  Use  Report,  20  CFR  416.268- 
096CMD267.  The  information  required  by 
this  regulation  is  used  by  the  Social 
Security  Administration  to  determine  if 
an  individual  is  entitled  to  special 
Supplemental  Security  Income  (SSI) 
payments.  The  respondents  are  SSI 
receipts  whose  pavments  were  stopped 
based  on  earnings 

Number  of  Respondents:  60,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  3 
minutes. 

Estimated  Average  Burden:  3,000 
hours 

(SSA  Address).  Social  Security 
Administration.  DCFAM.  Attn: 
Frederick  W  Brickenkamp.  6401 
Secuntv  Blvd  .  l-A-21  (Operations 
Bldg..  Baltimore,  MD  21235 

(OMB  Address).  Office  of 
Management  and  Budget,  OIR,\.  Attn: 
Lori  Schack,  .New  Executive  Office 
Building.  Room  10235.  725  17th  St„ 
NW.  Washington,  DC  20503. 

Dated:  November  9,  1999. 
Frederick  W.  Brickenkamp. 

Reports  Clearance  Officer,  Social  Security 

Administration. 

(FR  Dor   99-29858  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3157] 

Exchange  Visitor  Designation  Staff; 
Proposed  Information  Collection 

agency:  Department  of  State. 
ACTION:  Notice  of  request  for  extension 
to  an  existing  OMB  clearance: 
"Certificate  of  Eligibility-  for  Exchange 
Visitor  Status."  J-1  Visa,  1405-0121. 

SUMMARY:  The  Department  of  State  is 

seeking  Office  of  Management  and 
Budget  ((DMB)  approval  for  the 
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information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  HO 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  0MB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB 

Type  of  Request:  Comment. 

Originating  Office:  Exchange  Visitor 
Program  Services. 

Title  of  Information  Collection: 
Certificate  of  Eligibility  for  Exchange 
Visitor  Status 

Frequency  Annually 

Form  Number:  DS-2019  (formerly 
U.S.  Information  Agency's  IAP-66). 

Respondents  Exchange  visitors. 

Estimated  Number  of  Respondents: 
200,000. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  50,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  the  Prot^ram  Designation 
C)ffic:er.  ECA/GCV,  301  Fourth  Street. 
SVV  .  telephone  202-401-9810.  United 
States  Department  of  State,  Washington, 
DC  20547. 

Dated:  October  20,  1999. 
lames  D.  VVhitten. 
ECA'EX — Executive  Director. 
[FR  Dm    q()-2')870  Filed  11-15-99;  8:45  am) 
BILLING  CODE  4710-10-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3158] 

Culturally  Significant  Objects  Imported 
for  Exhibition:  Determinations: 
"Stroganoff :  The  Palace  and 
Collections  of  a  Russian  Noble  Family" 

DEPARTMENT:  United  States  Department 
of  State. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  bv  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459),  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.).  Delegation  of  Authoritv 
No.  234  of  October  1,  1999,  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999, 1  hereby  determine 
that  the  objects  to  be  inc:luded  in  the 
exhibition  "Stroganoff:  The  Palace  and 
Collections  of  a  Russian  Noble  Family," 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Portland  Art  Museum. 
Portland,  Oregon,  from  on  or  about 
February  17,  2000,  to  on  or  about  Mav 
31,  2000,  and  at  the  Kimbell  Art 
Museum,  Ft.  Worth.  Texas,  from  on  or 
about  July  1.  2000,  to  on  or  about 
September  30,  2000,  is  in  the  national 
interest. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  infornialion,  including  a  list  of 
exhibit  objects,  contact  Lorie  ]. 
Nierenberg,  Attorney-Adviser.  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202/619-6084).  The 
address  is  U.S.  Department  of  State,  SA- 
44;  301-4th  Street,  S.W  .  Room  700, 
Washington,  DC  20547-0001, 

Dated:  November  8,  1999. 
James  D.  VVhitten, 

Executive  Director,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
(FR  Doc.  99-29871  Filed  11-15-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  No:  3145] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State. 
2201  "C"  Street  NW.  Washington.  DC, 


December  13,  1999  in  Conference  Room 
1205  and  December  14,  1999,  in 
Conference  Room  1207.  Prior 
notification  and  a  valid  photo  are 
mandatory  for  entrance  into  the 
building.  One  week  before  the  meeting 
the  public  must  notify  Gloria  Walker, 
Office  of  Historian  (202-663-1124) 
providing  their  date  of  birth.  Social 
Security  number,  and  telephone 
number. 

The  Committee  will  meet  in  open 
session  from  9  a.m.  through  noon  on 
Monday.  December  13,  1999.  The 
remainder  of  the  Committee's  sessions 
from  1:45  p.m.  on  Monday,  December 
13,  1999  until  noon  on  Tuesday. 
December  14.  1999  will  be  closed  in 
accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463).  The  agenda  calls  for 
discussions  involving  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c)(l).  and  that  the 
public  interest  requires  that  such 
activities  be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  VVilliam  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State. 
Office  of  the  Historian.  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  pahistoffwpanet.us-state.gov ). 

Dated:  November  4,  1999. 
William.  Slany, 

Executive  Secretary.  Advisory  Committee  on 
Historirai  Diplomatic  Documentation.  U.S. 
Department  ot  State. 

jFR  Dor.  99-29869  Filed  11-15-99;  8:45  am] 
BILLING  CODE  4710-10-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Minneapolis-St.  Paul  International 
Airport,  Minneapolis,  MN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Minneapolis-St. 
Paul  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
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DATES:  Comments  must  be  received  on 

or  beforp  Decembor  16.  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Minneapolis  Airports 
District  Office.  fi020  28th  Avenue  South. 
Room  102.  Minneapolis.  Minnesota 
55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robert 
Wirpahl  at  the  following  address; 
Metropolitan  Airports  Commission. 
6040  28th  Avenue  South.  Minneapolis. 
Minnesota  55450. 

Air  carriers  and  foreign  air  carriers 
mav  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Airports  Commission  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Gordon  Nelson.  Program  Manager. 
Airports  District  Office.  6020  28th 
Avenue  South.  Room  102.  Minneapolis. 
Minnesota  55450,  telephone  (612)  713- 
4358.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minneapolis-St.  Paul  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  October  29.  1999.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  bv  the  Metropolitan  Airports 
Commission  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  'Jian  Februarv'  12.  2000. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  00-05-C- 
00-MSP. 

Level  of  the  proposed  PFC:  S3. 00. 

Proposed  charge  effective  date: 
August  1,  2000. 

Proposed  charge  expiration  date: 
March  1,  2003, 

Total  estimated  PFC  revenue: 
S106, 873,838. 00. 

Brief  description  of  proposed  projects: 
Runwav  17  deicing  pad  site  preparation; 
Runway  30L  deicing  pad;  Runway  12R 
deicing  pad;  Runway  17/35  site 
preparation — 1998;  Runway  4/22 
reconstruction — segment  3;  Green 
Concourse  apron  construction — phase  1; 


Green  Concourse  apron  construction — 

phase  2;  Humphrey  Terminal 
development;  Inbound/Outbound 
roadway  realignment;  Northwest  Drive 
improvements;  and  Runway  SOL  safety 
area  improvements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31 

Anv  person  may  inspect  the 
application  in  person  at  the  F.\A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Airports  Commission 
office. 

Issued  in  Des  Plaines,  IL,  on  November  9, 

Benito  De  Leon, 

Manager.  Planning/Programming  Branch. 

Airports  Division.  Great  Lakes  Region. 

[PR  Doc.  99-29902  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(99-02-C-OO-SWF)  to  impose  and  use 
a  passenger  facility  charge  (PFC)  at 
Stewart  International  Airport, 
Newburgh.  NY 

agency:  Federal  Aviation 
Administration  (F.\A),  DOT. 
action:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 

invites  public  comment  on  the 
application  to  impose  and  use  revenue 
from  a  PFC  at  Stewart  International 
Airport  under  the  provisions  of  the 
Aviation  Safetv  and  Capacitv  Expansion 
Act  of  1990  (Title  LX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158) 

dates:  Comments  must  be  received  on 
or  before  December  16.  1999. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FA.^  at  the  following 
address; 
Mr.  Dan  Vomea.  Protect  Manager.  New 

York  Airports  District  Office.  600  Old 

Country  Road.  Suite  446.  Garden  Citv. 

NY  11530, 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Hugh  D. 
Jones,  Airport  Director,  Stewart 
International  Airport  at  the  following 
address: 

New  York  Department  of 
Transportation.  Stewart  International 
Airport,  1035  First  Street,  New 
Windsor,  NY  12553. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  vnitten  comments 
previously  provided  to  New  York  State 
Department  of  Transportation  under 
§158.23  of  part  ISfi 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Vomea.  Project  Manager,  New  York 
Airports  District  Office,  600  Old 
Countrv  Road.  Suite  446.  Garden  City. 
NY  1 1530.  (516)  227-3812.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  revenue  from  a  PFC  at  Stewart 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
.^viation  Regulations  (14  CFR  part  158). 

On  November  8.  1999.  the  FA.\ 
determined  that  the  application  to 
impose  and  use  revenue  from  a  PFC 
submitted  by  the  New  York  State 
Department  of  Transportation  was 
substantiallv  complete  within  the 
requirements  of  §  158,25  of  part  158 
The  FA.^  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  7.  2000 

The  following  is  a  brief  overview  of 
the  application 

Application  number:  99-02-C-OO- 
SWF. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1,  2000, 

Proposed  charge  expiration  date: 
November  30.  2003 

Total  estimated  PFC  revenue: 
$4,558,000 

Brief  description  of  proposed  projects; 
— Runway  9;  27  Overlay 
— Pavement  Management  Plan  and 

Topographic  Mapping 
— Glvcol  Collection  Improvements 
— North  Cargo  Ramp  Expansion 
— Aircraft  Ramps  Rehabilitation 

Class  or  classes  of  air  carriers  which 
the  public  agencv  has  requested  not  be 
required  to  collect  PFCs;  Part  135  Air 
tax  and  par  121  Charter 

Anv  person  may  inspect  the 
application  m  person  at  the  T.\A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  New- 
York  .Airports  District  Office  located  at: 


62244 


Federal  Register 'Vol 


64.  No.  220 /Tuesday.  November  16.  1999 /Notices 


600  Old  Countrv  Road.  Suite  446. 
Gardon  City.  NfY  11530. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  New  York 
State  Department  of  Transportation. 
Stewart  International  Airport. 

Is.sued  in  Garden  City,  New  York  on 

NintTiiher  9.  1999. 

Philop  Brito. 

Manager.  NY  ADO.  Eastern  Region. 

[FR  D()(    99-29903  Filed  11-15-99;  8:45  am) 

WLUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Lincoln  County,  NM 

AGENCY:  Federal  Highway 
Administration  (FHVVA),  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Lmcoln  County,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  D  Rawlings,  Environmental 
Specialist.  Federal  Highway 
Administration,  fi04  VV.  San  Mateo 
Road,  Santa  Fe,  New  Mexico  87505. 
Telephone:  (505)  820-2027 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
Mexico  State  Highway  and 
Transportation  Department,  will  prepare 
design  location  studies  and  an  EIS  for 
proposed  improvements  to  I'.S. 
Highway  70  (US  70)  in  Lincoln  County. 
NM.  US  70  provides  an  essential  link 
between  Interstate  10  and  Interstate  40 
across  southeast  New  Mexico  and  is  an 
important  route  for  goods  movement  as 
well  as  local  and  regional  mobility.  US 
70  serves  as  a  primar}/  access  route  to 
several  major  recreational  sites  in 
southeastern  NM.  including  the  Lincoln 
National  Forest.  White  Sands  National 
Monument,  Valley  of  Fires  Recreation 
Area,  a  downhill  ski  area,  a  gaming 
casino,  Ruidoso  Downs  race  track,  and 
several  major  mountain  resorts.  The 
Mescalero  Apache  Reservation  and 
three  military  installations  (Hulloman 
and  Cannon  Air  Force  bases  and  White 
Sands  Missile  Range)  are  also  accessed 
by  US  70 

The  segment  of  L'S  70  being  studied 
is  between  the  communities  of  Ruidoso 
Downs  and  Riverside,  a  distance  of  60.3 
kilometers  ('37.  5  miles),  and  includes 
the  communities  of  Glencoe,  San 
Patricio.  Hondo.  Tinnie,  Picacho,  and 


Riverside.  Short  sections  of  the  highway 
also  cross  through  or  are  adjacent  to  the 
Lincoln  National  Forest.  The  existing 
highway  consists  of  two  travel  lanes 
with  several  short  segments  of  three 
lanes  to  provide  for  passing.  The 
highway  intersects  many  side  roads  and 
driveways  through  these  communities. 

Improvements  to  the  existing  highway 
are  needed  to:  (1)  Meet  economic 
growth  goals  of  the  State;  and  (2)  correct 
safety  deficiencies  associated  with  use 
and  condition  of  the  existing  highway. 
Alternatives  for  consideration  will 
include  the  No  Action  alternative  and 
alternatives  developed  through  the 
agency  and  public  inyulvement  process. 
Alternatives  may  include  construction 
of  acceleration,  deceleration,  and 
turning  lanes;  construction  of  additional 
travel  lanes;  and  minor  realignments  of 
the  existing  highway  to  improve  design 
deficiencies  and  avoid  sensitive  natural 
and  cultural  resources. 

Preliminary  scoping  for  the  project 
began  in  May  1999  and  included  (1)  A 
letter  with  introductory  information 
sent  to  federal,  state,  and  local  agencies. 
Native  American  groups,  public  and 
private  organizations,  and  individuals 
identified  as  potentially  interested  or 
affected  parties;  and  (2)  two  public 
information  meetings  conducted  in  the 
project  study  area  to  solicit  preliminary 
issues  and  concerns  regarding  the 
proposed  action.  A  scoping  letter 
describing  the  proposed  action  and  a 
draft  design  location  study  will  be  sent 
to  interested  agencies  followed  bv  a 
formal  agency  scoping  meeting  planned 
for  December  8,  1999.  Additional  public 
meetings  will  be  held  to  discuss  our 
intention  to  prepare  an  EIS.  These 
meetings  will  also  provide  opportunity 
for  public  and  agency  input. 

A  public  hearing  will  be  held  to 
present  the  findings  of  the  Draft  EIS 
(DEIS)  during  the  public  review  period. 
The  DEIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  hearing.  To  ensure  that  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  pailies.  Comment  or 
questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to  the 
FHWA  at  the  address  provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Assistance  Program  Number  20.205. 
Highway  Research,  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  and  23  U.S.C.  315;  49 
CFR  1.48  apply  to  this  program.) 


Issued  on  November  9,  1999. 
Gregory  D.  Rawlings, 
Environmental  Spi'cialist.  Santa  Fe.  NM. 
jFR  Doc.  99-29829  Filed  11-15-99;  8:45  am] 

BILLING  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Voluntary  Intermodal  Sealift 
Agreement/Joint  Planning  Advisory 
Group 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  meeting. 

The  Maritime  Administration 
(MAR.'\D)  and  United  States 
Transportation  Command  announce  a 
meeting  of  the  Voluntary  Intermodal 
Sealift  Agreement  (VISA)  Joint  Planning 
Advisory  Group  (JPAG)  to:  (1)  develop 
VISA  Business  Rules  and  (2)  begin 
exploring  intermodal  requirements.  The 
nature  of  the  meeting  is  unclassified. 
The  meeting  will  be  in  held  in  Airlifters' 
Hall.  Bldg.  P-40,  Scott  Air  Force  Base, 
IL  on  December  14,  1999  from  8  a.m.  to 
4  p.m.  and  December  15,  1999  from  8 
a.m.  to  12  p.m.  A  synopsis  of  the 
meeting  will  be  published  following  the 
meeting. 

The  full  text  of  the  VISA  program  is 
published  in  the  Federal  Register  issue 
of  February  18.  1999  at  64  FR  8214- 
8222.  One  of  the  program  requirements 
is  that  MARAD  periodically  publish  a 
list  of  V^ISA  participants  in  the  Federal 
Register.  As  of  October  1,  1999,  the 
following  commercial  U.S. -flag  vessel 
operators  were  enrolled  in  VISA  with 
MAR.A.D:  Alaska  Cargo  Transport.  Inc.; 
American  Automar,  Inc.;  American 
President  Lines,  Ltd.;  American  Roll-On 
Roll-Off  Carrier.  LLC;  American  Ship 
Management,  LLC;  Automar 
International  Car  Carrier.  Inc.;  Beyel 
Brothers  Inc.;  Central  Gulf  Lines,  Inc.; 
Cook  Inlet  Marine;  Crowley  American 
Transport.  Inc.;  Crowley  Marine 
Services,  Inc.;  Dixie  Fuels  II,  Limited; 
Double  Eagle  Marine.  Inc./Caribe  USA, 
Inc.;  Farrell  Lines  Incorporated;  First 
American  Bulk  Carrier  Corp.;  First 
Ocean  Bulk  Carrier-I,  LLC;  First  Ocean 
Bulk  Carrier-II.  LLC;  First  Ocean  Bulk 
Carrier-Ill.  LLC;  Foss  Maritime 
Company;  Gimrock  Maritime,  Inc.; 
Liberty  Shipping  Group  Limited 
Partnership;  Lykes  Lines  Limited, 
L.L.C.;  Lynden  Incorporated:  Maersk 
Line,  Limited;  Matson  Navigation 
Company.  Inc.;  Maybank  Navigation 
Company,  LLC;  McAllister  Towing  & 
Transportation  Company.  Inc.;  Moby 
Marine  Corporation;  NPR.  Inc.;  OSG  Car 
Carriers,  Inc.;  Osprey  Shipholding 
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Corporation.  L.L.C.;  Resolve  Towing  & 
Salvage,  Inc.;  Samson  Tug  &  Barge 
Company.  Inc.:  Seacor  Marine 
International  Inc.;  Sealift  Inc.;  Sea-Land 
Sen'ice,  Inc.;  Smith  Maritime;  Stevens 
Towing  Co.  Inc.;  Superior  Marine 
Services.  Inc.;  Totem  Ocean  Trailer 
Express,  Inc.;  Trailer  Bridge.  Inc.;  Trico 
Marine  Operators,  Inc.;  Troika 
International.  Ltd.;  Van  Ommeren 
Shipping  (USA)  LLC;  Waterman 
Steamship  Corporation;  and  Weeks 
Marine,  Inc. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Raymond  R.  Barberesi, 
Director,  Office  of  Sealift  Support,  (202) 
366-2323. 

By  Order  of  the  Maritime  Administrator. 

Dated:  November  9,  1999. 
)oel  C.  Richard, 
Secretary 

[FR  Doc.  99-298.11  Filed  11-15-99:  8:45  am) 
BILUNG  CODE  4910-ri-f 


DEPARTMEffT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33813] 

RallAmerica,  Inc.— Control 
Exemption — RailTex,  Inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  petition  for 
exemption  and  request  for  public 
comments. 

SUMMARY:  RailAmerica,  Inc.,  a  railroad 
holding  company  that  controls  12  Class 
ni  rail  carriers,  seeks  an  exemption 
under  49  U.S.C.  10502  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323-25  for  its  acquisition  of  control  of 
RailTex,  Inc.,  a  railroad  holding 
company  that  controls  1 7  Class  III  rail 
carriers.  We  seek  comments  on  the 
requested  exemption  of  control  of 
RailTex  by  RailAmerica. 
DATES:  Comments  are  due  by  December 
6,  1999.  Petitioners'  reply  is  due  by 
December  15.  1999.  Decision  on  the 
merits  of  the  pwoposed  exemption  is  due 
to  be  issued  on  January  14,  2000. 
ADDRESSES:  Send  comments  (an  original 
and  25  copies)  referring  to  STB  Finance 
Docket  No.  33813  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  RailAmerica's 
representative:  Louis  E.  Gitomer,  Of 
Counsel,  Ball  Janik  LLP.  1455  F  Street. 
N.W..  Suite  225.  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1613.  [TDD  for  the 
hearing  impaired:  (202)  565-1695.) 


SUPPLEMENTARY  INFORMATION:  On 
November  8.  1999.  RaUAmerica,  Inc. 
(RailAmerica),  and  RailTex.  Inc. 
(RailTex),  filed  a  petition  for  exemption 
under  49  U.S.C.  10502  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323-25  for  RailAmerica's  acquisition 
of  direct  control  of  RailTex  and  indirect 
control  of  RailTex's  17  rail  carrier 
subsidiaries  in  common  with  the  rail 
carriers  RailAmerica  alreadv  controls.' 
Under  49  U.S.C.  11323(a)(5).  the 
acquisition  of  control  of  a  rail  carrier  by 
a  person  that  is  not  a  rail  carrier  but  that 
controls  any  number  of  rail  carriers 
requires  the  approval  of  the  Board. 
Because  RailAmerica  controls  Class  III 
reiil  carriers  and  is  seeking  to  acquire 
control  of  RailTex.  which  also  controls 
Class  III  rail  carriers,  the  proposed 
transaction  is  within  the  jurisdiction  of 
the  Board.-  To  minimize  the  period  of 
uncertainty  for  employees  and  to  permit 
the  petitioners  and  their  customers  to 
realize  the  projected  benefits  of  the 
transaction  as  soon  as  possible, 
petitioners  have  asked  the  Board  to 
establish  an  expedited  schedule  under 
which  comments  would  be  due  by 
December  6,  1999.  petitioners'  reply 
would  be  due  by  December  15.  1999, 
and  a  decision  by  the  Board  on  the 
merits  of  the  proposed  exemption 
would  be  due  on  Ianuar\'  14,  2000. 

RailAmerica  controls  12  Class  III  rail 
carriers  in  the  United  States.  Petitioners 
describe  RailAmerica's  rail  subsidiaries 
as  follows:  (1)  The  Cascade  and 
Columbia  River  Railroad  Company 
operates  137  miles  of  rail  line  in  the 
State  of  Washington;  (2)  Dakota  Rail, 
Inc.,  operates  43.66  miles  of  rail  line  in 
the  State  of  Minnesota;  (3)  Delaware 
Valley  Railway  Company,  Inc.,  formerly 
operated  over  approximately  50  miles  of 
rail  line  in  the  States  of  Delaware  and 
Pennsylvania;  (4)  The  Huron  &  Eastern 
Railway  Company,  Inc.  (Huron  & 
Eastern),  operates  approximately  171 
miles  of  rail  line  in  the  State  of 
Michigan;  (5)  the  Minnesota  Northern 
Railroad,  Inc.,  operates  approximately 
241  miles  of  rail  line  in  Northwestern 


Pptitioners  designated  their  filing  as  RAAM-2. 
which  im  ludes  thp  Petition  for  Exemption  (Volume 
1).  Public  Exhibits  (Volume  2).  Confidential 
Exhibits  (Volume  Z.A).  and  Highly  Confidential 
Exhibits  (Volume  3) 

-If.  however,  the  acquisition  of  control  does  not 
involve  a  Class  !  railroad  and  is  not  part  of  a  series 
of  anticipated  transactions  that  would  connect  the 
railroad.s  with  each  other  or  any  railroad  in  the 
corporate  family,  the  transaction  is  exempt  as  a 
class  Spp  49  CFR  1 180.2(d)(2).  Petitioners  state 
that,  given  the  indirect  connection  between  two  of 
the  involved  carriers  and  the  possible  future 
connection  between  two  other  carriers,  discussed  in 
further  detail  below,  the  class  exemption  at  49  CFR 
1180. 2(d)(2)  may  not  apply  to  their  proposal. 
Accordingly,  petitioners  have  filed  a  petition  for 
exemption  rather  than  a  notice  of  exemption. 


Minnesota;  (6)  the  Otter  Tail  Valley 
Railroad  Company  operates 
approximately  72  miles  of  rail  line  in 
Western  Minnesota;  (7)  the  Saginaw 
Valley  Railroad  Company.  Inc.  (Saginaw 
Valley),  operates  approximately  65 
miles  of  rail  line  in  the  State  of 
Michigan;  (8)  the  St  Croix  Valley 
Railroad  Company  operates  over  44.4 
miles  of  rail  line  in  Eastern  Minnesota; 

(9)  the  South  Central  Tennessee 
Railroad  Corporation  operates  52  miles 
of  rail  line  in  the  State  of  Tennessee; 

(10)  the  Ventiira  County  Railroad 
Company  operates  approximately  12.09 
miles  of  rail  line  in  the  Port  of 
Hueneme.  in  the  State  of  California;  (11) 
the  West  Texas  &  Lubbock  Railroad 
Company,  Inc..  operates  approximately 
104  miles  of  rail  line  in  the  State  of 
Texas;  and  (12)  Toledo,  Peona  & 
Western  Railway  Corporation  (TPStW) 
operates  approximateh-  369  miles  of  rail 
line  in  the  States  of  Indiana.  Illinois, 
and  Iowa 

RailTex  controls  17  Class  III  rail 
carriers  in  the  United  States  Petitioners 
describe  RailTex  s  rail  subsidiaries  as 
follows:  (1)  The  Austin  fit  Northwestern 
Railroad  Company.  Inc  (AUNW),  owns 
a  107-mile  rail  line  in  the  States  of 
Texas  and  New  Mexico,  which  is 
operated  by  AUNW's  division,  the 
Texas  New  Mexico  Railroad;  (2)  the 
Central  Oregon  &  Pacific  Railroad.  Inc. 
operates  over  approximately  449  miles 
of  rail  line  in  the  States  of  Oregon  and 
California;  (3)  the  Central  Railroad 
Company  of  Indiana  operates 
approximately  157  miles  of  rail  line  in 
the  States  of  Indiana  and  Ohio.  (4)  the 
Central  Railroad  Company  of 
Indianapolis  (CERA)  operates 
approximately  45.6  miles  of  rail  line  in 
the  State  of  Indiana,  and  operates  as 
agent  for,  and  in  the  name  of,  Winamac 
Southern  Railroad  Compairy  (WSRY) 
over  approximately  44  miles  of  rail  line 
in  the  State  of  Indiana,  (5)  the 
Cormecticut  Southern  Railroad.  Inc.. 
operates  approximately  78  miles  of  rail 
line  in  the  States  of  Connecticut  and 
Massachusetts;  (6)  the  Dallas.  Garland  & 
Northeastern  Railroad.  Inc  ,  operates 
approximately  187  miles  of  rail  line  and 
trackage  rights  over  various  railroads  in 
the  State  of  Texas;  (7)  the  Georgia 
Southwestern  Railroad.  Inc..  operates 
357  miles  of  rail  line  in  the  States  of 
Georgia  and  Alabama;  (8)  the  Indiana  & 
Ohio  Central  Railroad.  Inc.,  operates 
approximately  154.6  miles  of  rail  line  in 
the  State  of  Ohio;  (9)  the  Indiana  &  Ohio 
Railway  Company  operates 
approximately  471. 1  miles  of  rail  line  in 
the  States  of  Michigan.  Ohio  and 
Indiana;  (10)  the  Indiana  Southern 
Railroad,  Inc.,  operates  176  miles  of  rail 


62246 


Federal  Register    Vol.  64.  Nn.  220/Tuesdav,  November  16,   1999 /Notices 


lint'  in  the  State  of  Indiana;  (11)  the 
.Mui-Michigan  Railroad.  Inc.  (MMRR). 
and  it.s  three  suhsidiaries  (the  Grand 
Rapids  Eastern  Railroad,  the  Michigan 
Shore  Railroad,  and  the  Texas 
Niirtheastern  Railroad),  operate 
approximately  217  miles  of  rail  line  in 
the  States  of  Michigan  and  Texas;  (12) 
the  Missouri  &  Northern  Arkansas 
Railroad  Company.  Inc.,  operates 
approximately  530  miles  of  rail  line  in 
the  States  of  Missouri,  Kansas  and 
.Vrkansas;  fl3)  the  New  England  Central 
Railrnad.  Inc.,  operates  approximately 
.343  mile>  of  rail  line  in  the  States  of 
Vermont,  New  Hampshire, 
Massa(:hu>ett^  and  Connecticut;  (14) 
the  North  (Carolina  *i  Virginia  Railroad 
Companv.  hu  ,  dnd  its  two  divisions 
(the  Chesapeake  and  .-\lhemarle 
Railroad,  and  the  \  irginia  Southern 
Railroad),  operate  approximately  210 
miles  of  rail  line  in  the  States  of  Virginia 
and  North  Carolina;  (15)  the  Pittsburgh 
industrial  Railmad,  Inc:.,  operates  42 
miles  of  rail  line  in  the  State  of 
Pennsylvania:  (16)  the  San  Diego  & 
Imperial  Vallev  Railroad  Company,  Inc., 
operates  approximately  153  miles  of  rail 
line  in  Mexico  and  the  State  of 
California:  and  (17!  the  South  Carolina 
Central  Railroad  Company,  Inc.,  and  its 
division  (the  Carolina  Piedinont 
Railroad),  operate  approximately  95 
miles  of  rail  line  m  the  State  of  South 
Carolina 

RailAmencd  states  that  its  rail  carrier 
subsidiaries  do  not  connect  with  any  of 
the  RailTex  rail  carrier  subsidiaries 
except  for  an  indirect  connection 
between  the  TP&W  and  CERA  via  the 
VVSRY  line,  whit  h  CERA  operates  as  an 


agent  for  VVSRY  between  Kokomo  and 
Logansport,  IN.  RailAmerica  also  states 
that  MMRR  may  interchange  traffic  with 
Huron  &  Eastern  and  Saginaw  Valley  in 
or  near  Saginaw,  MI,  in  the  future. 
RailAmerica  estimates  that  the 
transaction  will  generate  approximatelv 
$10  million  in  annual  cost  savings. 
RailAmerica  estimates  that  21  jobs  will 
be  abolished,  10  at  RailTex's 
headquarters  in  San  Antonio.  TX.  and 
11  on  various  lines.  Petitioners  state  that 
no  unionized  employee  will  be  affected 
by  the  proposed  transaction  and  that 
they  will  not  abrogate  any  collective 
bargaining  agreements. 

The  Board  invites  comments  on  the 
proposed  acquisition.  Because  the 
procedural  schedule  proposed  bv  the 
petitioners  appears  to  be  adequate  for 
full  and  fair  development  of  the  record 
in  this  proceeding,  the  proposed 
schedule  will  be  adopted.  Comments 
may  address  such  issues  as  the  rail 
transportation  policy  of  49  U.S.C 
10101,  the  potential  for  market  abuse. 
whether  as  a  result  of  the  proposed 
transaction  there  is  likely  to  be 
substantial  lessening  of  competition, 
creation  of  a  monopoly,  or  restraint  of 
trade  in  freight  surface  transportation  in 
any  region  of  the  United  States,  and 
whether  any  anticompetitive  effects  of 
the  transaction  outweigh  the  public 
interest  in  meeting  significant 
transportation  needs. 

Comments  (an  original  and  25  copies) 
must  be  in  writing,  and  are  due  by 
December  6,  1999.  Additional 
information  may  be  obtained  from 
RailAmerica's  representative.  In 
addition  to  submitting  an  original  and 
25  copies  of  all  paper  documents  filed 


with  the  Board,  parties  also  must 
submit,  on  3,5-inch  IBM-compatible 
floppy  diskettes  (disks)  nr  compact  discs 
(CDs),  copies  of  all  pleadings  and 
attachments  (e.g.,  textual  materials, 
electronic  workpapers,  data  bases  and 
spreadsheets  used  to  develop 
quantitative  evidence)  and  clearlv  label 
pleadings  and  attachments  and 
corresponding  computer  diskettes  with 
an  identification  acronym  and  pleading 
number.  Textual  materials  must  be  in. 
or  convertible  by  and  into.  WordPerfect 
7.0.  Electronic  spreadsheets  must  be  in. 
or  convertible  bv  and  into.  Lotus  1-2- 
3  97  Edition.  Excel  \'ersion  7.0.  or 
Quattro  Pro  Version  7.0,  A  cupv  of  each 
disk  or  CD  submitted  to  the  Board 
should  be  provided  to  any  other  party 
upon  request. '  The  computer  data 
contained  on  the  computer  diskettes 
submitted  will  be  subject  to  the 
protective  order  ^  granted  by  decision 
served  on  November  3.  1999.  in  this 
proceeding. 

This  action  will  not  significantiv 
affect  the  quality  of  the  human 
"nvironment  or  the  conservation  of 
energy  resources. 

Decided:  November  10,  1999. 

By  the  Board.  Chairman  Morgan.  Vice 
Chairman  Clyburn  and  Commissioner 
Burkes, 

Vernon  A.  Williams, 

Secretary . 

IFR  Doc.  99-29874  Filed  11-15-99;  8:45  am] 
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'  Parties  may  individually  seek  a  waiver  from  the 
disl<.-CD  requirement. 

■"  Petitioners  filed  a  motion  for  protective  order 
(designated  RAAM-1)  on  October  28,  1999. 
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Barriers  Compliance 
Board       

36  CFR  Parts  1190  and  1191 
Americans  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings  and 
Facilities;  Architectural  Barriers  Act 
(ABA)  Accessibility  Guidelines:  Proposed 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1 1 90  and  1 1 91 

[Docket  No.  99-1] 
RIN3014-AA20 

Americans  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Architectural  and 

Transportation  Barriers  Compliance 
Board  (Access  Board)  is  proposing  to 
revise  and  update  its  accessibility 
guidelines  for  buildings  and  facilities 
covered  by  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  and  the 
.Xrchitectural  Barriers  Act  of  1968 
l.-\BA).  These  guidelines  cover  new 
construction  and  alterations  and  serve 
as  the  basis  for  enforceable  standards 
issued  by  other  Federal  agencies.  As  a 
result  of  this  revision  and  update,  the 
guidelines  for  the  ADA  and  ABA  are 
consolidated  in  one  Code  of  Federal 
Regulations  part.  The  guidelines  for  the 
AB.-\  also  cover  buildings  and  facilities 
leased  by  Federal  agencies.  The 
Department  of  Justice  and  the 
Department  of  Transportation  are 
responsible  for  issuing  standards  based 
on  the  Access  Board's  guidelines  under 
the  .ADA.  ABA  standards  are  issued  by 
the  Department  (^f  Defense,  General 
Services  .Administration,  the 
Department  of  Housing  and  Urban 
Development,  and  the  U.S.  Postal 
Service, 

DATES:  Comments  should  be  received  bv 
March  1.5.  2000.  The  Access  Board  will' 
holii  two  public:  hearings  on  the 
proposed  guidelines.  The  dates,  times, 
and  locations  of  the  public  hearings  will 
be  published  in  a  subsequent  document 
in  the  Federal  Register. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and  Information 
Services.  .■Xrchitectiiral  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW.,  suite  1000, 
Washington.  DC  20004-1111.  Fax 
number  (202)  272-.5447.  E-mail 
ccmiments  should  be  sent  to 
docket@access-board.gov.  Comments 
sent  by  e-mail  will  be  considered  only 
if  thev  include  the  full  name  and 
•iddress  of  the  sender  in  the  text. 
( iomments  will  be  available  for 
inspecti(m  at  the  above  address  from 


9:00  a.m.  to  5:00  p.m.  on  regular 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Mazz  (on  the  ADA  Accessibility 
Guidelines)  and  Jim  Pecht  (on  the  ABA 
Accessibility  Guidelines)  Office  of 
Technical  and  Information  Services, 
Architectural  and  Transportation 
Barriers  Compliance  Board.  1331  F 
Street.  NW..  suite  1000.  Washington,  DC 
20004-1111.  Telephone  numbers  (202) 
272-5434  extension  121  or  extension 
128  (voice):  (202)  272-5449  (TTY).  E- 
mail  address:  TA@access-board.gov. 
These  are  not  toll  free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

This  document  is  available  on  the 
Board's  Internet  site  in  HTML  and  PDF 
formats  (http://www.access-board.gov/ 
ada-aba/guidenprm.htm).  Persons  who 
want  a  copy  in  an  alternate  format 
(cassette  tape.  Braille,  large  print,  or 
Ascii  disk)  may  order  one  copv  at  no 
cost  by  calling  the  Architectural  and 
Transportation  Barriers  Compliance 
Board's  (Access  Board)  automated 
publications  order  line  (202)  272-5434, 
by  pressing  2  on  the  telephone  keypad. 
then  1.  and  requesting  publication  S-36 
(ADA  and  ABA  Accessibility  Guidelines 
Notice  of  Proposed  Rulemaking). 
Persons  using  a  TTY  should  call  (202) 
272-5449.  Please  record  a  name, 
address,  telephone  number  and  request 
publication  S-36  and  specify  the  type  of 
format. 

Statutory  Background 

The  Americans  with  Disabilities  Act 
of  1990  (ADA)  (42  U.S.C.  12101  et  seq.) 
recognizes  and  protects  the  civil  rights 
of  people  with  disabilities  and  is 
modeled  after  earlier  landmark  laws 
prohibiting  discrimination  on  the  basis 
of  race  and  gender.  The  ADA  requires 
that  buildings  and  facilities  be 
accessible  to  and  usable  by  people  with 
disabilities.  The  ADA  establishes 
accessibility  requirements  for  new 
construction  and  alterations  of  State  and 
local  government  facilities  under  title  II 
and  places  of  public  accommodation 
and  commercial  facilities  under  title  III 
The  law  requires  that  the  Access  Board 
issue  minimum  guidelines  to  assist  the 
Department  of  Justice  (DO))  and  the 
Department  of  Transportation  (DOT)  in 
establishing  accessibility  standards 
under  titles  II  and  III.  These  standards 
must  be  consistent  with  the  Access 
Board's  guidelines. 

The  Architectural  Barriers  Act  of  1968 
(ABA)  (42  U.S.C.  4151  et  seq.)  requires 
that  facilities  designed,  built,  altered  or 
leased  with  certain  Federal  funds  be 


accessible  to  persons  with  disabilities. 
Similar  to  its  responsibility  under  the 
ADA.  the  Access  Board  is  charged  with 
developing  and  maintaining  minimum 
guidelines  for  accessible  facilities  that 
serve  as  the  basis  for  enforceable 
standards  issued  by  four  standard- 
setting  agencies.  The  standard-setting 
agencies  are  the  Department  of  Defense 
(DOD).  the  General  Services 
Administration  (GSA),  the  Department 
of  Housing  and  Urban  Development 
(HUD),  and  the  U.S.  Postal  Service 
(USPS). 

Rulemaking  History 

On  lulv  26,  1991.  the  Access  Board 
published  the  Americans  with 
Disabilities  Act  Accessibilitv  Guidelines 
(ADAAG).'  On  the  same  day.  the 
Department  of  Justice  published  its  final 
regulations  implementing  title  III  of  the 
ADA  which  incorporated  ADAAG.-  The 
Access  Board  amended  .ADAAG  to 
include  additional  requirements 
specifically  applicable  to  transportation 
facilities  on  September  6.  1991  '  which 
DOT  incorporated  into  its  final  ADA 
regulations.-"  The  Access  Board 
modified  ADAAG.  and  DOf  and  DOT 
modified  their  standards  on  two 
occasions:  to  revise  specifications  for 
automatic  teller  machines  (lulv  15, 
1993)  and  to  suspend  requirements  for 
detectable  warnings  at  curb  ramps, 
hazardous  vehicular  areas,  and 
reflecting  pools  (April  12.  1994;  fuly  29. 
1996;  November  23.  1998)." 

The  Access  Board  published 
amendments  to  ADAAG  on  Januarv  13. 
1998.  that  cover  State  and  local 
government  facilities  and  building 
elements  designed  for  children's  use.*" 
The  amendments  for  State  and  local 
government  facilities  add  a  section  on 
judicial,  legislative,  and  regulatorv 
facilities  which  covers  access  to 
restricted  and  secured  entrances, 
security  systems,  assemblv  seating, 
speakers'  platforms,  and  to  courtroom 
spaces.  Another  section  covers 
detention  and  correctional  facilities 
which  provides  scoping  and  technical 
requirements  for  accessible  cells.  In 
addition  to  these  two  new  sections. 
ADAAG  was  amended  to  address 
elevators,  entrances,  TTYs.  sales  and 
service  counters,  and  airport  securitv 
systems  in  State  and  local  government 
facilities.  As  originally  published. 
.ADAAG  provided  specifications  based 
only  on  adult  dimensions.  The 


'56  KR  35408.  3t)  CIFR  Part  1191. 

■  56  FR  35544.  28  CFR  Part  36. 

•  56  FR  45500. 

'  56  FR  45584.  49  CFR  Parts  37  and  38. 

'  58  FR  38204.  59  FR  1 7442.  and  63  FR  64836. 

"  63  FR  2000  and  63  FR  2060, 
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amendments  for  building  elements 
designed  for  children's  use  provide 
alternate  specifications  based  on 
children's  dimensions  for  drinking 
fountains,  water  c:losets.  toilet  stalls, 
lavatories  and  sinks,  and  built-in  seating 
and  tables.  The  technical  requirements 
permit  departures  from  existing  ADAAG 
specifications  for  elements  designed  for 
use  primarily  by  children  instead  of 
adults. 

In  1994,  the  Board  established  an 
advisorv'  committee  to  conduct  a 
complete  review  of  the  guidelines  and 
to  recommend  changes.  The  ADAAG 
Review  Advisory  Committee  consisted 
of  22  members  representing  the  design 
and  construction  industry,  the  building 
code  community.  State  and  local 
government  entities,  and  people  with 
disabilities."  The  committee  was 
charged  with  reviewing  ADAAG  in  its 
entirety  and  making  recommendations 
to  the  Board  on: 

•  improving  the  format  and  usability 
of  .ADAAG: 

•  reconciling  differences  between 
ADAAG  and  national  consensus 
standards,  including  model  codes  and 
industrv'  standards: 

•  updating  ADAAG  to  reflect 
technological  developments  and  to 
continue  to  meet  the  needs  of  persons 
with  disabilities:  and 

•  coordinating  future  ADi\AG 
revisions  with  national  standards  and 
model  code  organizations. 

The  advisorv  committee  organized 
itself  into  subcommittees  and  met 
extensively  over  a  two  year  period.  Non- 
members  w'ere  invited  to  participate  in 
subcommittee  meetings.  The  advisorv* 
committee  followed  a  consensus-based 
process  for  the  adoption  of 
recommended  changes  to  ADAAG 
which  included  a  process  for  the 
submission  of  dissenting  opinions.  The 
advisorv'  committee's  work  culminated 
in  publication  of  a  final  report. 
"Recommendations  for  a  New  ADAAG" 
(September.  1996).  which  is  available 
from  the  Board,  Vice  President  Albert 


"The  .American  Council  of  the  Blind,  the 
American  Institute  of  Architects,  the  Arc,  Builders 
Hardware  Manufacturers  Association.  Building 
Officials  and  Code  Administrators  International. 
Building  Owners  and  Managers  Association 
Intfirnational,  Council  of  American  Building 
Officials.  Disability  Rights  Education  and  Defense 
Fund.  Eastern  Paralyzed  Veterans  Association, 
International  Conference  of  Building  Officials, 
International  Facility  Management  Association, 
Maryland  Association  of  the  Deaf,  National 
Conference  of  States  on  Building  Codes  and 
Standards,  National  Easter  Seal  Society,  National 
Fire  Protection  Association,  National  Institute  of 
Building  Sciences.  Regional  Disability  and  Busines.-- 
Technical  .Assistance  Centers,  Southern  Building 
Code  Congress  International.  Texas  Department  of 
Licensing  and  Regulation.  Virginia  Building  and 
Code  Officials  Association,  and  the  World  Institute 
on  Disability. 


Gore  recognized  the  work  of  the 

advisory  committee  and  its  constructive 
relationship  with  the  Board  and 
presented  both  entities  with  his 
"Hammer  .'\ward  "  which  recognizes 
exemplarv  rein\entinn  of  the  Federal 
government.  The  award  commended  the 
manner  in  which  a  variety  of  public  and 
pri\ate  sector  interests  were  brought 
together  to  update  the  guidelines.  The 
advisory  committee's  report 
recommends  changes  to  both  the  format 
and  substance  of  ,-\D.-\AG. 

The  Board  developed  minimum 
guidelines  for  federallv  funded  facilities 
covered  by  the  ABA  in  1982  that  served 
as  the  basis  for  the  I'niform  Federal 
.A.ccessibilitv  Standards  (UFAS).  To 
further  the  goal  of  uniform  standards, 
the  Board  is  proposing  to  update  these 
minimum  guidelines  based  on  the 
revisions  to  ADAAG.  This  will  establish 
consistency  between  both  guidelines  so 
that  the  public  and  private  sectors  are 
held  to  a  similar  level  of  accessibility. 
This  will  facilitate  compliance  where  a 
facility  IS  subject  to  both  the  .ADA  and 
the  ABA,  such  as  a  State  or  local 
government  facilitv  built  with  Federal 
money. 

The  Board's  minimum  guidelines  do 
not  directly  impact  the  public  Instead 
thev  provide  a  minimum  baseline  for 
other  Federal  departments  responsible 
for  issuing  enforceable  standards.  Each 
Federal  department  responsible  for 
issuing  and  maintaining  standards 
based  on  the  Board's  guidelines  under 
the  ADA  or  the  ABA  is  represented  on 
the  Board.  Representatives  of  these 
departments  ser\e  as  Board  members 
and  staff  liaisons  and  have  been  c:losely 
involved  in  the  development  of  this 
proposed  rule.  Through  this  process,  the 
Board  and  the  standard-setting  agencies 
coordinated  extensively  to  seek 
consensus  to  minimize  any  differences 
between  the  Board's  guidelines  and 
their  eventual  standards. 

General  Issues 

The  ADAAG  Review  Advisory 

Committee  recommended  significant 
changes  to  the  format  and  style  of 
ADAAG.  In  fact,  their  recommendations 
completelv  reorganize  much  of  ADAAG. 
The  changes  were  recommended  to 
provide  a  guideline  that  is  organized 
and  written  in  a  manner  that  can  be 
more  readily  understood,  interpreted 
and  applied.  The  recommended  changes 
would  also  make  the  arrangement  and 
format  of  AD,\AG  more  consistent  with 
model  building  codes  and  industry- 
standards.  This  will  make  it  easier  for 
designers  of  the  many  facilities  that  will 
be  required  to  comply  both  with  the 
ADAAG  and  the  locally  adopted  codes 


to  understand  how  to  comply  with  both 
sets  of  provisions.  Changes  include: 

•  removal  of  text  language  that  is 
non-mandatory  in  nature  for  inclusion 
as  advisory  information  nearby  the  text 
it  comments  on; 

•  inclusion  in  written  text  of 
requirements  otherwise  provided  only 
in  figures; 

•  clearer  delineation  between  scoping 
requirements,  which  indicate  what  has 
to  be  accessible,  from  technical 
requirements,  which  specify  how  access 
is  to  be  achieved; 

•  organizing  technical  sections  into 
chapters  according  to  the  type  of 
element  or  space: 

•  streamlining  the  guidelines  by 
integrating  special  occupancy  chapters 
(except  for  transportation  facilities)  into 
the  main  body  of  the  document; 

•  revising  the  substance  of  scoping 
and  technical  provisions  to  better  meet 
the  needs  of  people  with  disabilities,  to 
recognize  technological  developments, 
and  to  reconcile  differences  from 
national  consensus  standards;  and 

•  utilizing  a  decimal-based,  numeric- 
only  numbering  system,  consistent  with 
that  used  bv  the  model  codes  and 
utilizing,  to  the  extent  possible, 
identical  chapter  and  section  numbers 
as  ICC/ ANSI  All 7.1  for  the  comparable 
subject  matter. 

Some  changes  are  recommended  in 
order  to  make  the  provisions  in  ADA^\G 
more  technically  consistent  with  model 
building  codes  and  industry  standards. 
The  advisor}'  committee  coordinated 
closely  with  the  American  National 
Standards  Institute  (ANSI)  All 7 
Committee,  which  was  in  the  process  of 
updating  its  standard.  This  is  a  national 
consensus  standard  that  provides 
technical  requirements  for  accessible 
buildings  and  facilities.  The  Council  of 
American  Building  Officials  (CABO) 
was  represented  on  the  advisory 
committee,  CABO,  which  functions  as  a 
coordinating  body  among  model  code 
organizations,  serves  as  the  Secretariat 
for  the  All 7  Committee.  CABO  has 
been  incorporated  into  the  International 
Codes  Council  (ICC).  While  ADAAG 
requirements  derive  in  large  part  from 
an  earlier  version  of  the  ANSI  standard, 
there  are  considerable  differences 
between  them.  Both  the  advisory 
committee  and  the  ANSI  committee 
sought  to  reconcile  these  differences  to 
harmonize  the  revised  ADAAG  with  the 
ICC/ANSI  All 7.1-1998  standard. 

The  Board  reviewed  all 
recommendations  from  the  advisory 
committee  and  has  adopted  most  of 
them  with  some  changes  of  its  own.  In 
addition,  the  Board  has  developed  new 
figures  to  illustrate  various  provisions 
and  provided  new  advisory  notes  that 
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provide  information  currently  contained 

in  the  appendix  to  ADAAG.  In  removing 
non-mandatory  information  from  the 
text  of  the  guidelines,  the  advisory 
committee  made  various 
recommendations  on  information  that 
should  he  included  in  advisory  notes. 
The  Board  has  taken  these 
recommendations  into  account  in 
developing  advisorv  notes  for  this 
proposed  rule. 

Tne  application  and  scoping 
requirements  (Chapters  1  and  2)  for 
facilities  covered  h\  the  ADA  have  been 
used  as  the  basis  for  updating 
application  and  scoping  requirements 
for  facilities  subject  to  the  ABA.  The 
technical  requirements  of  this  rule,  as 
revised  according  to  the  advisory 
committee  rec;ommendations,  are 
referenced  by  both  scoping  documents. 

In  addition,  the  Board  has  included 
scoping  and  technical  requirements  for 
accessible  residential  fat  ilities.  These 
requirements  are  based  on  updated 
provisions  for  residential  facilities 
contained  in  the  ICC/ ANSI  A117. 1-1998 
standard.  These  requirements  represent 
an  additifin  to  ^ADAAG.  which  currently 
does  not  address  such  facilities.  Also, 
thev  will  serve  to  update  requirements 
for  dwelling  units  in  the  minimum 
guidelines  for  federally  funded  facilities 
upon  which  I 'FAS  is  based. 

Section-by-Section  Analysis 

The  following  discussion  covers  the 

three  parts  of  this  rule  Part  i  covers  the 
application  and  sc:oping  requirements 
for  facilities  covered  by  the  ADA 
(Chapters  1  and  2).  This  section  of  the 
analysis  explains  substantive 
differences  between  the  revised 
guidelines  and  the  current  ADAAG.  All 
changes  proposed  are  based  on 
rec;ommendations  from  the  advisory 
committee  unless  otherwise  noted.  Part 
11  addresses  the  application  and  scoping 
requirements  for  fac:ilities  covered  by 
the  ABA.  This  section  explains  changes 
from  the  sc:(iping  and  application 
requirements  of  Part  1  that  are  specific 
to  federally  funded  facilities.  Part  III 
discusses  the  technical  requirements 
(Chapters  ^  through  11)  that  are 
referenced  by  both  ADA  and  ABA 
scoping  documents.  These  requirements 
are  ba.sed  on  recommendations  from  the 
advisory  committee.  As  in  Part  I.  the 
discussion  in  Part  III  explains 
substantive  differences  between  the 
t:urrent  AD.-KAG  and  the  revised 
guidelines.  The  Board  has  posed  a 
number  of  questions  in  this  section.  The 
Board  includes  questions  in  the 
preamble  usually  because  it  wants  to 
solicit  additional  information  about  an 
item  before  considering  a  specific 
requirement. 


Part  I:  ADA  Application  and  Scoping 

Chapter  1:  Application  and 
Administration 

This  chapter  states  general  principles 
that  recognize  the  purpose  of  the 
guidelines  (101),  provisions  for  adults 
and  children  (102),  equivalent 
facilitation  (103),  conventions  (104), 
referenced  standards  (105),  and 
definitions  (106).  Chapter  1  simplifies 
and  reorganizes  similar  provisions 
contained  in  ADAAG  sections  1.2,  and 
3. 

The  Board  has  removed  the  term 
"fixed"  in  the  revised  guidelines  for 
editorial  purposes  of  clarity  and 
consistency.  The  term  is  used  in  the 
current  ADAAG  to  describe  some 
elements,  such  as_ tables  and  storage,  but 
not  other  types  of  covered  elements.  The 
Board  understands  that  DOI  will  clarify 
the  application  of  the  guidelines  to  fixed 
elements  in  its  rulemaking  to  update  its 
standards  for  consistency  with  the 
revised  guidelines. 

104     Conventions 

Section  104.1  notes  that  all 
dimensions  not  stated  as  a  "maximum" 
or  "minimum"  are  absolute.  All 
dimensions,  including  absolute 
dimensions,  are  "subject  to 
conventional  industry  tolerances."  This 
corresponds  with  provisions  in  ADAAG 
3.1  and  3.2  for  graphic  conventions  and 
dimensional  tolerances  except  for  one 
change.  ADAAG  3.2  recognizes 
conventional  building  industry 
tolerances  "for  field  conditions."  The 
reference  to  "field  conditions"  has  been 
removed  to  accommodate  a  wider 
variety  of  unavoidable  tolerances  other 
than  those  that  occur  on  a  construction 
site,  namely  manufacturing  processes 
that  are  not  true  "field"  situations.  For 
example,  acrylic  molded  plumbing 
fixtures,  such  as  shower  stalls,  often 
have  a  slight  draft  or  taper  so  that  they 
can  be  drawn  from  their  molds;  this 
slight  taper  does  not  adversely  affect 
accessibility  and  is  a  necessary 
consequence  of  this  particular 
manufacturing  process.  "Conventional 
industry  tolerances"  is  intended  to  refer 
to  tolerances  in  construction  and 
manufacturing,  but  not  design. 

The  Boaird  has  clarified  the 
calculation  of  percentages  in  section 
104.2.  This  provision  states  that  one  is 
to  round  up  to  the  next  whole  number 
when  calculating  ratios  or  percentages 
in  determining  the  minimum  number  of 
required  accessible  elements  or 
facilities.  Where  the  required  size  or 
dimension  of  an  element  or  facilities 
involves  ratios  or  percentages,  rounding 
down  for  values  less  than  one  half  is 
permitted. 


1 05  Referen  ced  Stan  dards 

Section  105  lists  the  industry 
standards  referenced  in  the  guidelines. 
It  also  clarifies  that  where  there  is  a 
difference  between  a  provision  of  the 
guidelines  and  the  referenced  standards, 
the  provision  of  the  guidelines  shall 
apply. 

106  Definitions 

Various  defined  terms  and  definitions 
have  been  revised,  removed  or  added. ' 
The  following  definitions  have  been 
removed  because  thev  contain 
information  more  appropriatelv  covered 
in  technical  requirements  or  are  not 
considered  necessary  due  to  other  text 
changes:  "access  aisle."  "accessible 
element."  "accessible  space.  ' 

adaptability.  '  "clear."  "clear  floor 
space,"  "multi-family  dwelling,"  and 
"site  improvement."  Several  definitions 
have  been  simplified  by  removing 
information  contained  in  scoping  or 
technical  requirements  or  have  been 
revised  for  consistency  with  model  code 
definitions.  These  include:  "accessible 
route."  "automatic  door."  "area  of 
rescue  assistance,"  "controls  and 
operating  mechanisms"  (which  have 
been  changed  to  "area  of  refuge"  and 
"operable  parts."  respectivelv). 
"dwelling  unit."  "facility."  "means  of 
egress,"  "occupiable."  "sign."  "story," 
and  "transient  lodging."  Defined  terms 
added  to  this  section  include: 
"characters."  "children's  use," 
"destination-oriented  elevator," 
"employee  work  areas."  "mail  boxes," 
"pictogram."  "project,"   'public 
entrance.  '  "qualified  historic  building 
or  facility."  "self-service  storage 
facility."  "technically  infeasible." 
"wheelchair."  and  "wheelchair  space." 

Chapter  2":  Scoping  Requirements 

This  chapter  provides  scoping 
requirements  for  spaces  and  elements 
required  to  be  accessible  in  new- 
construction  and  alterations.  Chapter  2 
replaces  the  minimum  requirements 
sections  of  ADAAG  4.1.  As  revised,  this 
section  of  the  guidelines  differs  from 
ADAAG  in  that  it  integrates  the  scoping 
for  exterior  sites  and  interior  facilities. 
ADAAG  addresses  scoping  for  exterior 
sites  and  interior  facilities  in  separate 
subsections  (4,1.2  and  4.1.3, 
respectively),  ADAAG  also  currentlv  has 
some  scoping  provisions  intermingled 
with  various  technical  provisions 
outside  of  4.1,  All  scoping  provisions 
are  now  located  in  Chapter  2. 

201     Application 

This  section  contains  provisions  for 
the  general  scope  of  the  guidelines  and 
is  substantively  consistent  with 
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application  provisions  in  ADAAG 
4.1.1(1),  (2),  and  (4). 

202    Existing  Buildings  and  Facilities 

This  section  provides  for  the 
application  of  the  guidelines  to 
additions  and  alterations.  Section  202.2 
(Additions)  clarifies  the  intent  in 
ADAAG  4.1.5  that  each  addition  meet 
the  requirements  nf  the  guidelines  for 
new  construction  and  also  refers  to 
requirements  for  additions  that  affecl  or 
could  affect  areas  containing  a  primary 
function. 

Section  202.3  contains  general 
scoping  requirements  for  alterations, 
which  are  currently  addressed  in 
.•\DAAG  4.1.6(1).  Alterations  scoping 
provisions  and  technical  provisions 
specific  to  certain  elements  and  spaces 
in  ADAAG  4.1.6(1)  and  4.1.6(3)  are  not 
included  in  this  general  application 
section.  Instead  these  provisions  have 
been  relocated  to  the  rele\ant  scoping  or 
technical  provisions  for  the  element  or 
space.  Manv  of  these  provisions  in 
ADAAG  provide  alternate  specifications 
where  "technical  infeasibility"  is 
encountered  However,  these 
specifications  present  a  false  "cap"  to 
the  degree  of  departure  since 
compliance  is  actually  required  to  the 
degree  it  is  technically  feasible  which 
mav  be  above  or  below  the  level  of 
access  recognized  in  the  specification. 
Consequently,  in  the  revised  guidelines, 
alternate  criteria  that  have  been  retained 
have  been  made  applicable  to 
alterations  generally  and  are  not  limited 
to  instances  of  technical  infeasibility 

As  revised,  the  guidelines  do  not 
contain  the  provision  currently  in 
AD.AAG  4.1.6(l)(c)  which  requires  an 
entire  space  to  be  accessible  when 
alterations  of  single  elements, 
considered  together,  amount  to  an 
alteration  of  a  room  or  space.  The 
advisorv'  committee  considered  this 
provision  vague  and  difficult  to  enforce 
since  it  does  not  indicate  the  precise 
number  of  altered  single  elements  that 
would  trigger  full  compliance  for  a  room 
or  space.  In  view  of  the  basic  scoping 
requirements  for  alterations,  the  Board 
agrees  this  provision  can  be  removed 
without  affecting  accessibility 

Section  202.4  addresses  requirements 
for  alterations  affecting  primary 
function  areas  that  are  consistent  with 
those  in  ADAAG  4.1.6(2)  except  for  one 
change.  ADAAG  4.1.6  (l)(i)  clarifies  that 
the  requirement  does  not  apply  to  work 
limited  solelv  to  electrical,  mechanical, 
or  plumbing  systems;  hazardous 
material  abatement;  or  automatic 
sprinkler  retrofitting  if  the  work  does 
not  involve  alteration  of  elements  or 
spaces  required  to  be  accessible.  While 
the  advisorv  committee  did  not 


recommend  removing  this  clarification, 
the  Board  has  removed  it  as  information 
more  appropriately  contained  in  the 
Department  of  Justice's  (DOJ) 
implementing  regulations.  The  DOJ 
regulations  further  address  alterations  to 
areas  containing  a  primary'  function, 
including  the  t\'pe  of  alterations  that 
trigger  the  requirement  for  an  accessible 
path  of  travel." 

Section  202.5  clarifies  that  scoping  for 
alterations,  including  alterations  to 
areas  containing  a  primar\'  function, 
applies  to  qualified  historic  buildings 
and  facilities,  but  permits  an  exception 
where  such  alterations  would  threaten 
or  destroy  the  historic  significance  of 
the  building  or  facility  as  determined  by 
the  State  Historic  Preservation  Officer  or 
.■\civison,-  Council  on  Historic 
Preser\ation  This  simplifies  ADAAG 
4.1.7  and  removes  advisorv'  information 
from  the  text  of  the  requirement.  Special 
provisions  for  specific  elements  and 
spaces  in  AD.A^^G  4.1.7(3)  have  been 
moved  to  appropriate  scoping  and 
technical  requirements  in  the  revised 
guidelines. 

203     General  Exceptions 

The  structure  of  the  revised 
guidelines  reinforces  the  principle  that 
under  the  general  scoping,  all  portions 
of  sites  and  facilities  are  subject  to  the 
guidelines  unless  otherwise  noted.  This 
section  contains  exceptions  to  the 
general  scoping  provisions  in  201.  Most 
provisions  are  substantivelv  the  same  as 
those  in  ADAAG  4.1.1(5)  as  amended 
for  State  and  local  government 
buildings,  including  those  addressing 
construction  sites  (203.2).  raised  areas 
(203,4).  limited  access  spares  (203.5). 
equipment  spaces  (203.6).  single 
occupant  structures  (203.7).  and 
detention  and  correctional  facilities 
(203.8) 

There  are  two  substantive  changes 
involving  the  "structural 
impracticability"  exception  and 
residential  facilities  (203.9).  AD.^AG 
4.1.1(5)(a)  provides  an  exception  for 
new  construction  where  it  can  be 
demonstrated  that  full  compliance  is 
"structurallv  impracticable"  due  to  rare 
circumstances  or  the  uniqueness  of  the 
terrain.  The  advisorv-  committee 
recommended  removing  this  exception 
because  it  felt  that  the  challenges  posed 
bv  unique  environmental  or  terrain 
features  can  be  overcome  bv  good 
design.  Further,  such  an  exception  is 
not  recognized  by  any  of  the  model 
building  codes  Despite  the  fact  that  the 
exception  for  "structural 
impracticability"  has  been  removed 
from  ADAAG.  it  still  exists  in  the 
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Department  of  Justice  (DOJ) 
implementing  regulations.  See  28  CFTl 
36.401(c).  The  term  is  defined  in  that 
same  section  and  provides  a  narrowly 
drawn  exception  for  "unique 
characteristics  of  terrain."  It  was 
removed  from  ADAAG  because  the 
Board  made  every  effort  not  to  duplicate 
provisions  that  are  in  the  DOJ 
regulations.  The  revised  guidelines  also 
include  an  exception  in  203.9  under 
which  access  is  not  required  to  common 
use  areas  that  do  not  serve  dwelling 
units  required  to  be  accessible. 

203.3    Employee  Work  Areas 

ADAAG  4.1.1(3)  requires  access  to, 
but  not  fully  within,  employee  work 
areas  in  part  because  title  I  of  the  ADA 
generally  treats  access  for  employees 
with  disabilities  as  an  individual 
accommodation.  The  Board  intends  the 
word  "employee"  in  the  term  employee 
work  areas  to  include  individuals 
covered  in  the  definition  of  employee 
found  in  title  I  of  the  ADA.  as  well  as 
other  individuals  who  perform 
employee-type  duties  such  as 
independent  contractors  and  volunteers. 
Emplovee  spaces  used  for  purposes 
other  than  job-related  tasks,  such  as 
break  rooms,  lounges,  and  locker  rooms 
are  not  considered  "work  areas  '  and 
must  be  fully  accessible.  Other  areas 
that  must  be  fully  accessible  include, 
but  are  not  limited  to,  vending  areas, 
cafeterias,  and  auditoriums  regardless  of 
whether  they  are  restricted  to 
emplovees.  Work  areas  that  also 
function  as  public  use  space,  such  as 
patient  exam  rooms,  must  be  fully 
accessible  for  public  access,  but  fixtures 
and  controls  within  the  work  area  used 
only  bv  employees  are  not  required  to 
be  accessible. 

Section  203.3  of  the  revised 
guidelines  retains  this  exception  for 
areas  used  only  as  work  areas.  Work 
areas  must  be  accessible  for  "approach, 
entry,  and  exit."  which  means  location 
on  an  accessible  route  so  that  people 
with  disabilities  can  enter  and  exit  the 
space.  The  Board  interprets  this 
provision  as  requiring  an  accessible 
route  to  work  areas,  including 
complying  entry  doors  or  gates. 
Maneuvering  space,  including 
wheelchair  turning  space,  is  not 
required  within  the  work  area,  and 
elements  within  the  work  area  are  not 
required  to  comply.  Also,  the  Board  has 
added  a  definition  for  "employee  work 
areas"  in  section  106  to  clarify  the 
limited  application  of  this  provision. 

The  coverage  of  "employee  work 
areas"  in  section  203.3,  like  ADAAG 
4.1.1(3),  means  that  an  accessible  route 
is  not  required  to  individual  work 
stations  within  the  area.  For  example, 
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an  accessible  route  is  required  to  a 
restaurant  kitc:hen  or  the  manufacturing 
space  of  a  plant  but  not  to  individual 
work  stations,  regardless  of  the  number 
of  stations  or  the  size  of  the  work.  area. 
The  advisory  committee  recommended 
that  ADAAG  he  changed  to  require  an 
accessible  route  to  each  "individual 
work  station"  instead  of  to  "work 
areas  "  Other  than  the  connecting  route, 
work  stations  would  not  be  required  to 
he  accessible  The  advisory  committee 
recommended  this  change  for 
consistency  with  model  building  codes 
which,  unlike  ADAAG,  do  not  provide 
a  similar  exception  for  work  areas.  The 
advisory-  committee  considered  that 
contemporary  building  and  fire  codes, 
for  general  fire  and  life  safety  purposes, 
have  always  required  in  new- 
construction  and  alterations  that  a  path 
of  travel  serving  individual  work 
stations  be  provided  for  exiting  in  an 
emergency.  In  complying  with  the  code. 
this  path  of  travel  would  end  up 
complying  with  most  if  not  all  of  the 
accessible  route  requirements  in 
.ADAAG.  The  advisory  committee 
therefore  considered  that  changing 
ADAAG  to  requir*^  an  accessible  route 
serving  individual  work  stations  would 
not  have  dramatic  impact.  This  aspect  of 
the  model  building  codes,  as  well  as 
general  exceptions  for  equipment  and 
other  spaces  in  section  203.  would  serve 
to  limit  the  overall  impact  of  this  change 
in  the  advisorv  committee's  view. 
Further,  the  requirement  for  an 
"accessible  route"  to  such  elements,  as 
opposed  to  access  for  'approach,  entry, 
and  exit"  to  certain  spaces  was 
considered  clearer  and  more  easily 
interpreted. 

The  Board  is  committed  to 
harmonizing  the  ADAAG  requirements 
with  the  requirements  of  the  model 
codes  and  believes  that  covered  entities 
should  apply  the  recommendations  of 
the  advisory  committee  in  most 
situations,  particularly  in  traditional 
places  of  public  acc:ommodation.  in 
office  buildings,  and  in  schools. 
However,  the  Board  is  concerned  that 
the  adoption  of  this  requirement  as  the 
minimum  level  of  compliance  may 
prove  to  be  unworkable  in  some 
employment  settings.  Therefore,  the 
Board  has  not  included  the  advisory 
committee's  recommendations  in  this 
proposed  rule.  However,  the  Board  is 
considering  whether  to  include  the 
advisory  committee's  language  in  the 
final  rule.  To  facilitate  this  decision,  the 
Board  is  seeking  responses  to  the 
following  questions: 

Question  1 .  ADAAG  requires  that  an 
accessible  route  be  provided  to 
employee  work  areas,  but  not  to 
individual  work  stations.  What 


obstacles  have  people  with  disabilities 
encountered  as  a  result  of  this 
provision? 

Question  2:  The  Board  is  interested  in 
learning  what  the  impact  might  be  if 
ADAAG  requires  access  to  "individual 
work  stations"  rather  than  to  "emplovee 
work  areas."  For  example,  how  would  a 
facility  otherwise  be  designed  and  built 
in  the  absence  of  this  revised 
requirement  in  ADAAG?  Any 
comparative  analysis  should  be  based 
on  a  design  that  reflects  compliance 
with  contemporary  codes,  such  as  the 
model  building  codes,  and  tvpical 
design  practice.  In  other  words,  aspects 
of  an  accessible  route  that  would 
otherwise  be  provided  as  a  typical 
design  consideration  or  that  would  have 
to  be  provided  in  order  to  comply  with 
a  contemporary  building  code  would 
not  be  sources  of  real  impact. 

Question  3:  Are  there  specific  types  of 
individual  work  stations,  not  otherwise 
exempt  from  access  by  section  20,3,  that 
could  not  be  served  by  an  accessible 
route? 

Question  4.- The  phrase  "areas  used 
only  by  employees  as  work  areas"  has 
been  misinterpreted  or  considered 
unclear.  If  this  requirement  is  retained 
in  the  final  rule,  how  should  it  be 
clarified  to  prevent  misinterpretation?  If 
a  requirement  for  work  stations  is 
included  in  the  final  rule,  is  the  term 
"individual  employee  work  stations" 
sufficiently  specific  or  is  further 
clarification,  qualification,  or  definition 
needed? 

The  revised  guidelines  differ  from 
ADAAG  in  that  they  require  employee 
work  areas  to  be  equipped  with  visual 
alarms  where  audible  alarms  are 
provided.  In  effect,  this  w  ill  require 
visual  alarm  apphances  in  most  work 
areas.  Where  work  areas  are  enclosed  bv 
opaque  doors  and  walls,  visual  alarm 
appliances  will  be  necessary  to  provide 
the  required  alarm  coverage.  However, 
where  work  areas  have  translucent  walls 
or  doors,  carefully  placed  alarm 
appliances  in  adjoining  corridors  or 
other  spaces  can  cover  the  work  area. 
This  is  a  change  from  current  ADAAG. 
which  requires  visual  alarms  in 
common  use  and  public  use  spaces,  but 
not  in  those  spaces  that  serve  only  as  a 
work  area.  The  Board  proposes  this 
change  because  it  is  an  issue  of  life 
safety  and  because  installation  of  visual 
alarms  after  construction  can  be  difficult 
and  expensive.  However,  in  addition  to 
an  accessible  connecting  route,  visual 
alarms  would  be  the  onlv  accessible 
element  required  for  a  work  area. 

The  Board  estimates  that  the  aggregate 
cost  associated  with  providing  visual 
alarms  in  employee  work  areas  for 
newly  constructed  buildings  is 


approximately  S16.3  million.  This 
estimate  is  based  on  several 
assumptions:  (a)  an  average  office 
building  size  is  200.000  square  feet  with 
200  square  feet  per  office:  (b)  the  cost  of 
an  alarm  system  complving  with 
existing  requirements  is  S22.5.000  and 
approximately  60  to  70  percent  of  the 
area  of  the  office  building  receives 
visual  alarm  coverage:  (c)  visual  alarms 
will  be  needed  in  an  additional  25 
percent  of  the  building  area  (,50.000 
square  feet.  250  offices)  to  meet  the 
proposed  new  requirement;  (d)  the 
additional  cost  for  installing  the  visual 
alarms  in  emplovee  work  areas  is 
565,375  (S261  per  office);  (d)  250  office 
buildings  (averaging  200.000  square 
feet)  are  newly  constructed  each  vear. 

Question  5:  This  provision  W'ould  be 
applicable  to  both  newly  constructed 
buildings  and  exi.sting  buildings  when 
alarm  systems  are  replaced  or  upgraded, 
and  these  alterations  affect  the  usability 
of  the  building.  The  Board  does  not 
provide  an  aggregate  cost  estimate  for 
existing  buildings  when  alarm  systems 
are  altered.  The  Board  recognizes  that 
this  cost  may  greatly  exceed  the  cost  for 
newly  constructed  buildings.  In  order  to 
better  assess  the  overall  cost  of  this 
provision,  the  Board  seeks  data  on  how 
frequently  alarm  systems  are  replaced  or 
upgraded  such  that  they  would  amount 
to  an  alteration  and  be  subject  to  this 
provision.  The  Board  has  been  advised 
that  alarm  systems  may  be  replaced  as 
often  as  even*'  ten  years.  The  reason 
given  is  that  building  owners  desire  to 
reduce  insurance  liability,  as  well  as  to 
provide  state-of-the-art  protection  for 
building  occupants.  Is  it  correct  to 
assume  that  alarm  systems  are  replaced 
every  ten  years?  The  Board  seeks 
information  from  businesses  that 
provide  fire  alarm  systems  regarding  the 
additional  cost  of  providing  visual 
alarms  in  employee  work  areas  when 
alarm  systems  are  replaced  or  upgraded. 
Please  provide  cost  data  for  alarm 
systems  with  visual  alarm  coverage  in 
all  employee  work  areas  compared  to 
alarm  systems  complying  with  the 
existing  requirements.  Lastly,  while  an 
average  building  size  is  used  in 
developing  the  cost  estimate  for  newly 
constructed  buildings,  the  Board  seeks 
comment  on  whether  the  provision 
would  have  a  disproportionate 
economic  impact  on  small  buildings  or 
businesses. 

Question  6:  Are  there  less  costly 
alternatives  to  providing  visual  alarms 
in  all  employee  work  areas  for 
employees  who  are  deaf  or  are  hard  of 
hearing  that  provide  a  comparable  level 
of  life  safety? 

Question  7:  Concerns  have  been 
raised  about  limiting  the  number  of 
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visual  alarms  for  the  benefit  of  people 
who  are  photosensitive,  as  further 
discussed  below  at  section  702.3.  In 
view  of  these  various  considerations, 
comment  is  sought  on  the 
appropriateness  of  this  requirement,  and 
information  is  requested  on  whether 
there  are  means  available  for 
deactivating  individual  visual 
appliances  (which  may  be  desired  in 
accommodating  employees  who  are 
photosensitive)  without  rendering  the 
entire  system  ineffective. 

Section  203.9  clarifies  that  in 
residential  facilities  access  is  net 
required  in  common  use  areas  not 
serving  required  accessible  dwelling 
units.  The  Board  added  this  provision 
because  guidelines  for  residential 
facilities  have  been  included  in  this 
rule.  This  provision  would  apply  in 
situations  where  certain  common  use 
areas,  such  as  laundry  rooms,  are 
intended  to  serve  a  portion  of  dwelling 
units. 

204  Protruding  Objects 

205  Operable  Parts 

Sections  204  and  205  are 
substantively  consistent  with  scoping 
requirements  for  protruding  objects  in 
ADAAG  4.1.2(3)  and  4.1.3(2)  and  for 
controls  and  operating  mechanisms  in 
ADAAG  4.1.3(13). 

206  Accessible  Routes 

ADAAG  addresses  scoping  for 
accessible  routes  in  several  areas  (4.1.2, 
4.1.3,  and  4.3).  The  revised  guidelines 
bring  these  requirements  together  into 
one  subsection  (206.2)  to  clarify  the 
requirement  for  accessible  routes  from 
site  arrival  points,  within  the  site  and 
within  buildings  and  facilities,  and  to 
spaces  and  elements.  The  revised 
guidelines  more  clearly  recognize 
various  elements  as  components  of 
accessible  routes.  Thus,  this  section 
integrates  scoping  for  entrances  (206.4), 
doors  and  doorways  (206.5),  elevators 
(206.6),  and  wheelchair  (platform)  lifts 
(206.7).  Changes  from  ADAAG  include: 

•  clarification  that  an  accessible 
pedestrian  route  is  not  required  where 
only  a  vehicular  way  not  serving 
pedestrians  is  provided  (206.2,1  and 
206.2.2,  exceptions); 

•  emphasis  on  the  provision  of  an 
"accessible  route"  between  floors  as 
opposed  to  an  "elevator"  so  that 
elevator  exceptions  in  ADAAG  4.1.3(5) 
are  relocated  to  the  requirement  for  an 
accessible  route  (206.2.3): 

•  clarification  that  in  assembly  areas 
an  accessible  route  is  not  required  to 
serve  seating  that  does  not  contain 
wheelchair  spaces  or  designated  aisle 
seats  required  to  be  on  an  accessible 
route  (206.2.3.  exception  6); 


•  clarification  that  an  accessible  route 
between  seating  and  performance  areas 
is  required  where  a  direct  connection  is 
provided  (206  2  6): 

•  clarification  that  where  the 
circulation  path  is  interior,  the 
accessible  route  must  be  interior  as  well 
(206.3); 

•  removal  of  the  requirement  in 
ADAAG  4.1.3(8)  that  accessible 
entrances  be  provided  in  a  number  at 
least  equal  to  the  number  of  exits 
required  because  entrances  and  exits 
serve  different  functions  and  should  not 
be  linked  in  scoping  requirements: 

•  removal  of  a  requirement  in 
ADAAG  5.7  for  an  accessible  route  to 
raised  platforms  in  banquet  rooms  since 
it  is  premised  on  elements  (head  tables 
and  speaker's  lecterns)  that  often  are  not 
fixed; 

•  extending  the  scope  of  requirements 
for  security'  check  points  and  security 
barriers  for  airports  and  certain  State 
and  local  government  facilities  to  cover 
all  types  of  facilities  that  provide 
security  check  points  and  barriers 
(206.8);  and 

•  removal  of  ADAAG  exception  4(d) 
to  4.1.3(5)  that  allows  the  use  of 
wheelchair  lifts  where  "existing  site 
constraints  or  other  constraints  make 
use  of  a  ramp  or  an  elevator  infeasible" 
since  this  is  not  considered  warranted 
in  new  construction. 

In  addition,  several  substantive 
changes  are  provided  that  pertain  to 
elevators  (206.6).  These  include 
recognition  of  two  alternatives  to  the 
traditional  type  of  elevator  required  by 
ADAAG  and  the  addition  of  a 
requirement  for  altered  elevators. 

Destination-oriented  elevators  are 
different  from  typical  elevators  in  that 
they  provide  a  means  of  indicating  the 
desired  floor  at  the  location  of  the  call 
button,  usually  through  a  key  pad, 
instead  of  a  control  panel  inside  the  car. 
Responding  cars  are  programmed  for 
maximum  efficiency  by  reducing  the 
number  of  stops  any  passenger 
experiences.  ADAAG  does  not 
specifically  address  this  t\'pe  of 
elevator,  which  was  not  widely  in  use 
when  ADAAG  was  first  published  The 
revised  guidelines  require  compliance 
with  newly  added  technical 
requirements  in  407.3  where 
destination-oriented  elevators  are 
provided  instead  of  traditional  types  of 
elevators.  There  are  differences  in  the 
technical  requirements  provided  in 
section  407.  For  example,  standard 
elevators  must  provide  audible  and 
visual  car  position  indicators  that 
identify-  floors  as  they  are  passed.  With 
destination-oriented  elevators,  audible 
and  visual  indicators  must  be  provided 
indicating  the  car  destination  both  when 


the  car  arrives  in  response  to  the  call 
and  when  it  arrives  at  the  floor 
destination. 

The  revised  guidelines  also  permit 
installation  of  limited-use/limited- 
application  (LULA)  elevators  in 
buildings  and  facilities  not  required  to 
have  a  standard  elevator.  This  tv'pe  of 
elevator  is  characterized  by  a  smaller  car 
among  other  things.  The  revised 
guidelines  provide  technical 
requirements  m  407.4  and  require 
compliance  with  the  industry  safety 
standard  (ASME'ANSI  Al 7.1,  Part 
XXV)  The  advisory-  committee 
recommended  addressing  LULAs 
because  it  considered  such  elevators  a 
more  viable  option  in  situations  where 
a  standard  elevator  is  not  required  The 
advisorv"  committee  reasoned  that  some 
vertical  access  (via  a  LULA  elevator)  is 
preferable  to  none 

Question  8  Consistent  with  ADAAG, 
the  revised  guidelines  provide  an 
exception  for  private  sector  facilities 
based  on  the  number  of  stones  or  the 
square  footage  per  floor  (206.2.3, 
exception  1]  A  much  narrower 
exception  is  permitted  for  State  and 
local  government  facilities  (206  2  3, 
exception  2)  Are  there  situations  where 
the  use  of  LULAs  should  be  pemutted 
instead  of  a  standard  elevator  in  certain 
small  State  or  local  government 
facilities? 

A  requirement  has  been  added  at 
206.6.1  that  when  an  elevator  is  altered, 
all  elevators  programmed  to  respond  to 
the  same  hall  call  control  shall  be 
brought  into  compliance  so  that  persons 
with  disabilities  are  not  limited  to  the 
use  of  one  car  at  multi-car  elevator 
banks. 

207    Accessible  Means  of  Egress 

Requirements  for  accessible  meani  of 
egress  have  been  modified  for 
consistency  with  model  building  codes 
and  standards,  including  addition  of  a 
new  requirement  that  an  elevator  be 
provided  as  an  accessible  means  of 
egress  in  buildings  with  four  or  more 
stories  above  or  below  the  exit  discharge 
level  The  requirement  in  ADAAG 
4.1.3(9)  that  accessible  means  of  egress 
be  provided  in  the  "same  number"  of 
required  exits  has  been  changed  to 
require  at  least  two  accessible  means  of 
egress  where  more  than  one  means  of 
egress  is  required.  The  requirement  in 
ADAAG  4.1.3(10)  that  accessible  routes 
also  serve  as  required  exits  has  been 
removed  because  not  all  accessible 
routes  necessarily  have  to  serv'e  as  a 
required  means  of  egress  in  order  to 
provide  a  reasonable  minimum  level  of 
safety.  The  reference  to  "areas  of  rescue 
assistance"  has  been  changed  to  "areas 
of  refuge"  for  consistency  with  model 
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codes.  Exceptions  from  the  requirement 
for  areas  of  refuge  in  facilities  that  are 
altered  or  those  equipped  with 
supervised  automatic  sprinkler. system 
have  been  retained.  A  new  exception 
clarifies  that  areas  of  refuge  are  not 
required  in  open  parking  garages  since 
the  open  design  permits  smoke  to 
escape. 

208     Parking  Spaces 

The  revised  guidelines  maintain  the 
general  scoping  of  ADAAG  in  4.1.2(5) 
but  refer  to  parking  spaces  generally, 
instead  of  to  "self-parking  by  visitors, 
employees,  or  both."  The  Board  has 
added  an  exception  in  208.1  for  parking 
spaces  used  exclusively  for  buses, 
trucks,  delivery  vehicles,  law 
enforcement  \  eh'cles,  and  vehicular 
impound  and  motor  pool  lots  where  lots 
accessed  by  the  public  are  provided 
with  an  accessible  passenger  loading 
zone. 

ADAAG  4.1.2(5)(d)  requires  a  higher 
level  of  scoping  for  outpatient  units  and 
facilities  (10%)  and  those  that 
"specialize  in  treatment  or  services  for 
persons  with  mobility  impairments" 
(20%).  Sections  208.2.1  and  208.2.2 
preserve  these  scoping  requirements  but 
clarify  their  application  to  visitor  and 
p.itient  parking  (so  as  to  exclude 
employee  parking);  "hospital  outpatient 
facilities"  (10%);  and  "rehabilitation 
facilities  and  outpatient  physical 
therapy  facilities"  (20%).  The  advisory 
committee  had  recommended  removing 
the  10%  requirement  for  outpatient 
facilities  because  it  questioned  the 
terhnic:al  basis  for  it  and  because  the 
term  "outpatient  facility"  is  too  broad 
and  can  be  misapplied  to  doctors' 
offices  and  clinics.  Instead  of  removing 
this  requirement,  the  Board  has  clarified 
its  appli(:atir)n  by  limiting  it  to 
outpatient  facilities  located  in  hospitals. 
The  requirement  for  "rehabilitation 
fa(  ilities  ■  is  intended  to  cover  facilities 
pnivulmg  physical  rehabilitation,  but 
not  those  facilities  providing  other  types 
of  rehabilitation,  such  as  drug  or  alcohol 
rehabilitation 

New  scoping  provisions  for 
residential  facilities  have  been  added. 
Section  208.2.3  provides  access  to  at 
least  one  parking  space  for  each 
accessible  dwelling  unit  where  parking 
is  provided.  Two  percent  of  any 
additional  parking  spaces  provided  for 
residents  must  be  accessible. 
.■\dditionallv.  guest  parking  must  be 
made  accessible  in  accordance  with 
Table  208.2.  In  208.4.2  dispersion  is 
required  throughout  all  types  of  parking 
provided  for  dwelling  units  required  to 
be  accessible  unless  equal  or  greater 
accessibilifv  is  oth'Twise  achieved. 


Requirements  for  identification  of 
accessible  spaces  in  208.3  allow  spaces 
not  to  be  identified  (i.e..  reserved  solelv 
for  use  by  people  with  disabilities) 
where  five  or  fewer  spaces  in  one 
parking  lot  are  provided.  This  was 
recommended  by  the  advisory 
committee  in  order  to  mitigate  the 
impact  of  a  reserved  space  in  verv  small 
lots  and  is  based  on  the  model  building 
codes.  Identification  of  spaces  is  not 
required  at  residential  facilities  where 
parking  spaces  are  assigned  to  specific 
dwelling  units.  The  requirement  for  the 
"van  accessible"  designation  has  been 
removed  to  clarif\'  that  both  car  and  van 
drivers  can  use  such  spaces,  as  was  the 
original  intent  of  ADAAG. 

ADAAG  4.1.2(5)(e)  allows  an 
accessible  passenger  loading  zone 
instead  of  accessible  parking  spaces  at 
facilities  with  valet  parking.  This 
provision  has  been  removed  for  several 
reasons.  Valet  parking  often  is  not 
available  at  all  hours  a  faf:ility  is  open 
or  may  be  later  removed  altogether. 
Further,  vehicles  specially  equipped  for 
persons  with  disabilities  may  not  be 
usable  by  other  drivers. 

209  Passenger  Loading  Zones 

This  section  requires  that  where  a 
passenger  loading  zone  is  provided,  at 
least  one  portion  within  everv 
continuous  100  feet  of  loading  zone 
space  must  be  accessible.  This  replaces 
the  requirement  in  ADAAG  4.1.5(c)  for 
only  one  accessible  passenger  loading 
zone  per  site.  The  new  requirement  is 
responsive  to  facilities,  such  as  airports. 
where  many  or  long  continuous 
passenger  loading  zones  are  provided. 
The  advisory  committee  recommended 
that  all  passenger  loading  zones  be 
required  to  be  accessible.  However,  the 
proposed  requirement  addresses 
situations  where  continuous  loading 
zones  are  provided  and  balances  the 
needs  of  people  with  disabilities  and  the 
costs  associated  with  adding  an 
additional  lane  for  accessible  passenger 
loading. 

210  Stairways 

This  provision  requires  all  stairs  that 
are  part  of  a  means  of  egress  to  complv 
with  the  guidelines.  ADAAG  4.1.3(4) 
requires  compliance  only  at  stairs 
connecting  levels  not  connected  by  a 
vertical  means  of  access.  The  advisory 
committee  recommended  this  change 
for  consistency  with  model  building 
codes  that  recognize  the  importance  of 
accessible  safety  features  in  successful Iv 
exiting  by  stairs.  Accessible  features  in 
stairways  will  benefit  individuals  with 
mobility  impairments,  as  well  as  other 
individuals  with  and  without 
disabilities.  An  exception  is  provided 


for  alterations.  Under  this  exception, 
stairs  between  levels  that  are  connected 
by  an  accessible  route  are  not  required 
to  comply  {exc:ept  for  handrails)  due  to 
the  potential  difficulty  of  altering  stairs 
for  compliance  within  existing  space 
limitations. 

21 1  Drinking  Fountains  and  Water 
Coolers 

This  provision  requires  that  where 
one  drinking  fountain  or  water  c;ooler  is 
provided  on  a  site,  floor,  or  within  a 
secured  area,  access  shall  be  provided 
for  both  people  who  use  wheelchairs 
and  for  standing  persons.  Where  more 
than  one  drinking  fountain  is  provided, 
50%  are  required  to  be  wheelchair 
accessible  and  50%  are  required  to  be 
accessible  to  standing  persons  (with 
rounding  up  or  down  permitted  where 
an  odd  number  of  units  is  provided). 
While  subsfintively  consistent  with 
ADAAG  4.1.3(10),  this  section  clarifies 
the  application  to  exterior  units  and  the 
coverage  of  units  accessible  to  standing 
persons  where  more  than  one  unit  is 
provided.  The  advisory  committee 
recommended  that  the  guidelines  not 
address  access  for  standing  persons 
because  no  technical  criteria  are 
provided  and  because  it  believed  that 
most  drinking  fountains  would 
accommodate  people  who  have 
difficulty  bending.  The  Board  believes 
that  access  for  people  who  may  have 
difficulty  bending  or  stooping  should  be 
retained  and  has  included  technical 
requirements  for  such  access  (see  602.7). 

212  Sinks,  Kitchens,  Kitchenettes,  and 
Wet  Bars 

A  requirement  has  been  added  that 
where  sinks  are  provided  in  accessible 
spaces,  at  least  5%  (but  not  less  than 
one)  must  be  accessible,  except  for  mop 
or  service  sinks,  which  are  exempt. 
While  ADAAG  provides  technical 
requirements  for  sinks  in  4.24.  it  does 
not  indicate  the  minimum  number 
required  to  be  accessible.  New  scoping 
provisions  for  kitchens,  kitchenettes, 
and  wet  bars  are  generally  consistent 
with  transient  lodging  requirements  in 
ADAAG  9.2.2(7).  The  revised  guidelines 
extend  the  application  to  kitchens, 
kitchenettes,  and  wet  bars  provided, 
without  regard  to  the  type  of  facility. 

213  Toilet  and  Bathing  Facilities 

This  section  is  consistent  with 
ADAAG  scoping  provisions  in  4.1.3(11). 
4.22.  and  4.23  except  for  one 
substantive  change.  Where  multiple 
single-user  toilet  rooms  are  clustered  at 
a  single  location  and  contain  fixtures  in 
excess  of  the  minimum  required  number 
of  plumbing  fixtures,  at  least  5%  of 
toilet  rooms  (but  not  less  than  one)  for 
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each  use  at  each  cluster  is  required  to 
be  accessible  (213.2.  exception  4). 
ADAAG,  which  does  not  specifically 
address  this  situation,  requires  access  to 
all  such  toilet  rooms.  The  advisory' 
committee  recommended  this  scoping 
provision  as  more  appropriate  since  this 
arrangement  is  common  in  facilities 
such  as  medical  facilities.  Additionally, 
revisions  have  been  made  to  clarif\'  that: 

•  access  is  not  required  for  toilet  or 
bathing  facilities  in  transient  lodging 
guest  rooms  (except  for  the  cleairance  of 
entry  doors),  patient  or  resident  sleeping 
rooms  in  medical  care  facilities,  holding 
or  housing  cells  in  detention  and 
correctional  facilities,  or  dwelling  units 
that  are  not  required  to  be  accessible 
(213.2.  exceptions  5,  6,  7,  and  8): 

•  unisex  bathing  rooms  must  contain 
at  least  one  accessible  shower  or  bathtub 
(213.2.1);  and 

•  where  only  one  lavatory  is 
provided,  it  shall  not  be  located  in  an 
accessible  toilet  compartment  (213.3  4). 

214  Laundry  Equipment 

A  new  scoping  provision  has  been 
added  for  laundr>'  equipment  and 
applies  to  laundry  facilities  wherever 
provided.  For  example,  if  a  transient 
lodging  facility  provides  laundry 
facilities  for  guests,  they  must  be 
accessible  and  contain  one  or  more 
accessible  washers  and  dr\'ers.  This 
section  also  addresses  the  need  for 
accessible  laundry  facilities  in,  or 
serving,  accessible  dwelling  units  and  is 
necessar}'  since  the  revised  guidelines 
address  residential  facilities.  Where 
washing  machines  or  clothes  dryers  are 
provided  in  spaces  required  to  be 
accessible,  at  least  one  of  each  type  is 
required  to  be  accessible. 

215  Emergency  Alarm  Systems 

The  requirement  for  emergency  alarm 
svstems  is  consistent  with  ADAAG 
4.1.3(14).  The  ADAAG  exception  that 
allows  such  systems  to  be  modified  in 
medical  care  facilities  to  suit  health  care 
alarm  practice  has  been  revised  as  an 
exception  to  the  charging  statement  for 
the  technical  section  on  fire  alarm 
systems  (702.1).  The  advisory 
committee  had  recommended  that  the 
provision  be  limited  to  fire  alarm 
systems  for  consistency  with  model 
codes  such  as  National  Fire  Protection 
Agency  (NFPA)  72-G.  The  committee 
also  recommended  that  an  exception  for 
alterations  be  provided  that  would 
require  compliance  with  the 
requirement  for  visual  alarms  only 
where  an  alarm  system  is  upgraded  or 
replaced  or  a  new  one  installed.  Instead, 
the  Board  is  proposing  to  retain  the 
substance  of  the  current  requirement 
since  compliance  with  any  requirement 


in  alterations  is  required  to  the  extent  it 
is  "technically  feasible."  Given  the 
scope  of  the  work,  replacement  of  a  fire 
alarm  system  is  considered  an 
alteration,  not  normal  maintenance. 
However,  certain  upgrades  are 
alterations  only  if  they  affect  the 
usability  of  a  room  or  space.  The 
usability  of  the  space  is  not  affected 
when  a  few  failing  appliances  are 
replaced.  The  Board  has  limited  the 
requirement  for  visual  appliances  to  fire 
alarm  svstems  instead  of  "emergency 
warning  systems  '  In  addition,  the 
Board  has  added  a  scoping  provision 
that  requires  other  types  of  alarm 
svstems  to  be  equipped  with  audible 
and  visual  signals  but  has  not  provided 
any  technical  criteria  for  these  signals. 

Question  9:  The  Board  seeks 
information  on  facility  alarm  systems 
(other  than  fire  alarm  systems)  that  do 
not  instruct  occupants  to  evacuate  the 
facility  but  provide  other  warning 
information,  such  as  those  used  for 
tornado  warnings  and  other 
emergencies.  Recommendations  are 
requested  on  the  technical  criteria 
appropriate  for  the  audible  and  visual 
signals  for  such  alarm  systems, 
particularly  where  differentiation  from 
fire  alarm  system  signals  is  important. 

216  Signs 

This  provision  retains  the  substance 
of  scoping  for  exterior  and  interior  signs 
in  ADAAG  4.1.2(7)  and  4.1.3(16). 
Several  editorial  changes  are  included 
for  clarification.  Scoping  for  tactile  signs 
IS  modified  to  apply  to  "permanent" 
room  or  space  designations  in  order  to 
clarify  coverage  of  signs  that  are  not 
likely  to  change.  The  Board  has  added 
an  exception  stating  that  signs 
designating  building  addresses  or 
building  names  are  not  required  to  meet 
requirements  for  tactile  signs.  These 
revisions  are  consistent  with  the  Board's 
interpretation  of  ADAAG. 

ADAAG  4.1.7(3)(e)  includes  a 
provision  for  qualified  historic  facilities 
which  recommends  that  exhibits  and 
signs  displayed  horizontally  should  be 
no  higher  than  44  inches  above  the  floor 
so  as  to  be  accessible  to  be  people  seated 
in  wheelchairs.  The  advisory-  committee 
recommended  that  this  provision  be 
made  mandatory  or  relocated  to  an 
advisory  note  The  Board  believes  this 
specification  and  its  limited  application 
to  qualified  historic  facilities  merits 
further  evaluation  before  adopting  it  as 
a  mandatory  requirement 
Consequently,  this  provision  is  not 
included  in  the  revised  guidelines. 

217  Telephones 

Scoping  provisions  for  public  pay 
telephones  providing  wheelchair  access 


and  volume  controls  are  substantively 
consistent  with  ADAAG  4.1.3(17)(a)  and 
(b).  The  Board  has  provided  clarification 
in  217.1  that  scoping  applies  to  one  of 
each  type  of  pay  phone  provided, 
including,  but  not  limited  to,  coin- 
operated  and  coinless  public  pay 
phones.  For  example,  access  is  not 
limited  to  credit  card  phones  where 
coin-operated  phones  are  also  pro\'ided 
or  vice  versa.  As  recommended  by  the 
advisory  committee,  an  exception  at 
217.3  indicates  that,  where  all  phones 
are  equipped  with  volume  controls, 
identifying  signage  is  not  required. 

Significant  changes  are  proposed  for 
the  provision  of  TTYs.  TTYs  are  devices 
that  provide  access  to  telephones  for 
people  who  have  hearing  or  speech 
impairments.  At  the  advisory- 
committee's  recommendation,  the 
preferred  term  "TTY"  has  been  used 
instead  of  the  term  "text  telephone"  or 
"TDD';  the  definition  of  TTY  in  section 
106  explains  that  the  term  is 
synonymous  with  "text  telephones"  and 
encompasses  devices  knowTi  as  "TDDs," 
a  term  which  stands  for 
"telecommunication  display  devices" 
(or  "telecommunication  devices  for  deaf 
persons").  ADAAG  4.1  3(17){c) 
generally  requires  that  at  least  one  TTY 
be  provided  on  a  site  where  four  or 
more  public  pay  telephones  are 
provided  (and  at  least  one  is  interior). 
The  advisory  committee  and  the  Board 
consider  this  requirement  inadequate 
because  it  does  not  take  into  account 
large  sites  such  as  college  campuses  and 
shopping  malls  where  people  who  need 
TTYs  are  limited  to  one  TTY-equipped 
phone.  The  revised  scoping  at  217.4 
states  that  in  private  buildings  [i.e.. 
places  of  public  accommodation  and 
commercial  facilities)  where  four  or 
more  pay  phones  are  provided  at  a  bank, 
within  a  floor,  building,  or  on  a  site,  a 
TTY  is  required  at  each  such  location. 
Consistent  with  previous  amendments 
to  ADAAG  for  State  and  local 
government  facilities,  a  lower  threshold 
is  provided  for  public  buildings,  where 
one  pay  telephone  on  a  floor  or  w-ithin 
a  public  use  area  of  a  building  triggers 
the  requirement  for  a  TTY  An 
exception  for  the  requirement  at  banks 
(271.4.1)  makes  optional  TTYs  at  banks 
that  are  within  200  feet  of.  and  on  the 
same  floor  as.  a  bank  with  a  TTY.  This 
exception  allows  reasonable  dispersion 
without  triggering  a  requirement  for 
additional  TTYs.  The  revised  provision 
does  not  limit  scoping  to  where  at  least 
one  pay  telephone  is  interior  since  I'iVs 
for  exterior  application  are  readily 
available. 

A  new  scoping  provision  is  provided 
for  rest  stops,  emergency  roadside  stops, 
and  service  plazas  that  requires  a  TTY 
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where  at  least  one  public  pay  telephone 
is  provided  since  telecommunications 
can  be  critical  at  such  locations  and 
searching  for  off-highway  TTYs  would 
be  impractical.  Due  to  the  increased 
scoping,  a  TTY  requirement  specific  to 
stadiums,  arenas,  conventions  centers, 
etc.  in  ADAAG  4.1.3(1 7)(c)(ii)  has  been 
removed.  Scoping  requirements  for 
hospitals  and  the  secured  areas  of 
'  Intention  and  correctional  facilities 
have  been  retained. 

In  addition  to  the  advisory 
cnmniitffte's  recommendations.  Board 
changes  include: 

•  adding  a  requirement  for  TTY 
signage  where  directional  signs  for 
public  pay  telephones  is  provided 
(271.4. 9.2h  and 

•  exempting  phone  banks  with  TTYs 
from  the  requirement  for  shelves  and 
outlets  for  portable  TTYs  (217.5). 

218     Transportation  Facilities 

This  provision  requires  transportation 
fdcilities  to  comply  with  Chapter  10. 
Transportation  is  the  one  occupancy 
type  (in  addition  to  the  chapter  the 
Board  has  added  on  residential 
facilities)  that  the  advison.'  committee 
r('c:ommended  remain  a  separate 
chapter.  Scoping  for  other  occupancy 
tvpes  covered  in  ADAAG  sections  5 
though  12  have  been  integrated  into 
C;hapter2. 

2 1  y    Assistive  Listening  Systems 

This  section  covers  requirements  for 
assistive  listening  systems  and  receivers 
in  assembly  areas.  Section  219.2 
rt-quires  an  assistive  listening  system  in 
each  assembly  area  where  audible 
communicaticm  is  integral  to  the  space 
and  audio  amplification  is  provided. 
Hiivvt'\'er.  in  courtrooms,  this 
requirement  also  applies  where  audio 
amplification  is  not  provided,  consistent 
with  .•\D.•\.^G  as  amended  for  judicial 
facilities  This  provision  is  substantively 
different  from  ADAAG  4.1.3(19)  in  three 
respects.  First.  ADAAG  requires 
assistive  listening  systems  in  assembly 
areas  without  audio  amplification  if  the 
seating  capacity  is  50  or  more,  and  the 
revised  guidelines  do  not,  except  in 
courtrooms  (regardless  of  seating 
( apdcitvl.  Second.  ADAAG's 
requirement  is  conditioned  on  the 
provision  of  fixed  seats;  the  revised 
!4uidelines  would  apply  to  assembly 
areas  with  fixed  seating  and  those 
without  Third,  AU.\.\G  requires  that 
assembly  areas  not  subject  to  the 
requirement  for  a  "permanent"  svstem 
be  equipped  with  the  necessary 
"lectncal  Mutl.'ts  and  wiring  for  a 
portable  systum:  the  revised  guidelines 
do  not  specify-  a  "permanent"  system 
and  do  not  require  outlets  and  wiring 


for  portable  systems.  These  also 
represent  changes  from  the  advisory 
committee's  report,  which 
recommended  a  scoping  provision 
generally  consistent  with  ADAAG.  The 
Board  is  proposing  these  changes 
because  it  believes  that  any  assemblv 
area  with  audio  amplification  should  be 
equipped  with  an  assistive  listening 
system  whether  or  not  seating  is  fixed. 
The  Board  removed  the  requirement  in 
ADAAG  for  outlets  and  wiring  because 
adequate  electrical  support  is  generally 
available  in  these  assembly  occupancies 
and  because  the  provision  of  a  portable 
system  is  more  appropriately  covered  by 
the  DOJ  regulation,  which  contains 
requirements  for  the  provision  of 
auxiliary  aids  and  services  necessary  to 
ensure  effective  communication.  ' 

Section  219.3  specifies  the  minimum 
number  of  receivers  according  to  a 
sliding  scale.  This  is  a  change  from  the 
flat  4%  requirement  in  ADAAG 
4.1.3(19)  and  was  recommended  bv  the 
advisory  committee  based  on  actual  and 
anecdotal  evidence  that  the  current 
requirement  exceeds  the  demand 
especially  in  large  facilities.  Scoping  of 
4%  is  maintained  for  a  seating  capacity 
up  to  500  seats;  seating  above  this 
number  is  reduced  to  3.5%  (501  to  1000 
seats),  2.75%  (1001  to  2000  seats),  and 
1%  (over  2000  seats).  The  revised 
guidelines  include  a  requirement  which 
is  not  in  ADAAG  that  a  portion  of 
receivers  (25%  but  no  less  than  2)  be 
compatible  with  hearing  aids.  In  effect, 
this  requires  provision  of  neck  loops. 
which  are  the  only  type  of  receiver  that 
can  be  used  comfortably  with  all  models 
of  hearing  aids  equipped  with  a  telecoil. 

220  Automatic  Teller  Machines  and 
Fare  Machines 

This  provision  is  consistent  with 
ADAAG  4.1.3(20)  with  respect  to 
automatic  teller  machines,  but  it  also 
addresses  "fare  vending,  collection,  or 
adjustment  machines,"  which  are  onlv 
addressed  by  ADAAG  where  provided 
in  transportation  facilities. 

221  Assembly  Seating 

This  section  is  substantively  different 
from  ADAAG  requirements  and 
advisory  committee  recommendations 
for  wheelchair,  companion,  and 
designated  aisle  seating.  Section  221,1 
lists  the  types  of  assembly  areas 
covered:  "a  motion  picture  house. 
theater,  concert  hall,  stadium,  arena. 
auditorium,  convention  center,  lecture 
hall,  courtroom,  legislative  chamber,  or 
similar  assembly  area."  This  approach 
of  defining  the  section's  coverage  by 
providing  a  list  of  exemplary  covered 


•'28  CFR  36.303  and  28  CFR  35.160. 


entities  is  a  departure  from  that  in  the 
existing  ADAAG  4.1.3(19),  which 
describes  covered  entities  as  "places  of 
assembly  with  fixed  seating."  By 
limiting  coverage  to  the  listed  entities 
and  "other  similar  assembly  areas,"  the 
revised  guidelines  clarif\'  that  assembly 
areas  like  libraries  or  restaurants  are  not 
required  to  comply  with  the 
requirements  of  221. 

Section  221.2  revises  the  number  of 
wheelchair  spaces  required  (Table 
221,2,1).  For  a  seating-capacity  up  to  50 
spaces,  the  requirement  is  the  same  as 
ADAAG  4.1,3(19),  For  a  seating  capacity 
of  51  to  150  seats,  4  wheelchair  spaces 
are  required,  and  for  a  seating  capacity 
of  151  to  300  spaces,  5  w-heelchair 
spaces  are  required.  The  remainder  of 
the  table  coincides  with  AD.A.ACi  The 
advisory-  committee  recommended  the 
scoping  increase  (although  it 
recommended  that  5  wheelchair  spaces 
be  provided  starting  at  101  seats  instead 
nf  151).  .-\lso,  the  advisory  committee 
recommended  that  scoping  for  a  seating 
capacity  over  500  be  reduced  from  1% 
to  0.5%  based  on  anecdotal  information 
on  usage.  The  Board  is  not  persuaded  by 
this  anecdotal  information  and  is 
proposing  to  retain  the  ADAAG 
requirement  of  1%.  Section  221.2  also 
states  that  wheelchair  spaces  shall  be 
provided  in  each  luxury  box.  club  box, 
and  suite.  This  is  consistent  with 
Department  of  lustice  interpretations  of 
ADAAG  that  treat  each  such  box  or  suite 
as  a  discrete  assembly  area.  Wheelchair 
spaces  must  be  integrated  into  the 
general  bowl  design  and  seating  plan 
and  cannot  be  set  aside  on  a  separate 
platform  or  level  where  there  is  little  or 
no  other  seating.  Integration  of 
wheelchair  spaces  will  provide 
opportunities  for  social  interaction  with 
persons  sitting  in  the  closest  seats. 

The  advisory  committee 
recommended  that  wheelchair  spaces  be 
clustered  and  specified  the  number  of 
wheelchair  clusters  permitted,  which,  in 
effect,  served  to  govern  the  minimum 
level  of  dispersion.  The  advisory 
committee  also  recommended  a  reduced 
level  of  dispersion  where  sight  lines 
require  more  than  one  step  for  a  rise  in 
elevation  between  rows  and  in 
alterations  where  dispersion  is  not 
technically  feasible.  The  Board  has  not 
adopted  this  recommendation.  The 
Board  has  included  requirements  for 
dispersion  as  a  technical  requirement 
(see  802), 

Section  221,3  contains  a  requirement 
included  by  the  Board  that  a  companion 
seat  be  provided  for  each  wheelchair 
space  and  that  this  seat  be  readily 
removable  to  create  an  additional 
wheelchair  space.  This  is  consistent 
with  current  interpretations  of  the 
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requirement  for  one  companion  seat  to 
be  provided  next  to  each  wheelchair 
seating  area.  However,  ADAAG  4.33.3 
requires  companion  seats  to  be  fixed  but 
does  allow  readily  removable  seats  to  be 
installed  in  wheelchair  spaces.  The 
revised  provision  will  afford  greater 
flexibility  in  seating  arrangements  by 
allowing  the  choice  of  either  a 
companion  seat  or  another  wheelchair 
space  next  to  each  required  wheelchair 
space.  The  Board  considered  other 
options  for  addressing  problems 
presented  by  fixed  companion  seating. 
Those  opliuns  included:  requiring  a 
lesser  number  of  fixed  companion  seats 
than  wheelchair  spaces  in  larger 
assembly  areas:  requiring  that  a 
specified  number  of  wheelchair  spaces 
be  designated  to  accommodate  a  group 
of  three  or  more  persons  using 
wheelchairs;  or  opting  for  no  change 
from  the  requirement  in  the  current 
ADAAG.  The  requirement  for  readily 
removable  companion  seating  was 
chosen  for  simplicity,  because  it 
promotes  greater  flexibility  in  the 
seating  configurations.  However,  the 
Board  has  included  an  exception 
providing  that  fixed  companion  seating 
IS  permitted  in  assembly  areas  with  a 
capacity  of  300  or  fewer  seats.  This 
exception  is  provided  because  the 
requirement  for  removable  companion 
seats  would  have  a  disproportionate 
impact  on  smaller  assembly  facilities 
where  no  more  than  five  wheelchair  and 
companion  spaces  are  required. 
Question  10:  The  Boara  seeks 
information  on  the  impact  of  the 
requirement  that  each  wheelchair  space 
have  an  adjacent  companion  seat  that 
can  be  removed  to  provide  an  adjoining 
wheelchair  space.  Of  particular  interest 
are  recommendations  on  design 
solutions  or  alternative  scoping 
requirements  that  will  mitigate  the 
space  impact  while  affording  a  similar 
IpvpI  of  flexibilitv  in  seating 
arrangements. 

Question  1 1 :  The  Board  believes  that 
readily  removable  seats  should  provide 
a  companion  with  virtually  the  same 
t^xperiencp  in  terms  of  comfort  and 
u>ahilify  as  fixed  seats  in  the  same 
assombly  facility.  What  specific 
characteristics  should  the  readilv 
removable  seat  have  when  compared  to 
other  seats^  While  a  metal  folding  chair 
is  not  equivalent  to  a  plush  theater-style 
seat,  is  it  sufficiently  comparable  to  a 
bleacher  seat? 

Section  221.4  requires  that  1%  of 
seats  be  designated  aisle  seats.  At  least 
25"o  of  the  designated  aisles  seats  must 
be  on  an  accessible  route,  and  the 
remainder  no  more  than  two  rows  from 
an  accessible  route.  .^DA.AG  4.1.3(19) 
provides  a  similar  requirement  that  1% 
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of  seats  be  aisle  seats  with  removable, 
folding,  or  no  armrests.  This 
requirement  is  intended  to  serve  people 
who  may  have  difficulty  walking 
between  rows  of  seats,  use  assistive 
devices  for  ambulation,  or  wish  to 
transfer  from  wheeled  mobility  aids. 
The  advisor}'  committee  did  not 
recommend  retaining  this  requirement 
because,  with  respect  to  wheelchair 
transfers,  questions  arise  about  the 
proximate  storage  of  mobility  aids  and 
the  potential  obstruction  of  aisles  by 
mobility  aids.  Further,  the  advisory 
committee  noted  that  ADAAG  did  not 
require  an  accessible  route  to  such  seats, 
which  brought  into  question  the 
usefulness  of  this  requirement  for 
people  wishing  to  transfer  from 
wheelchairs  to  seats.  The  Board  has 
included  a  requirement  for  a  portion  of 
aisle  seats  to  be  on  accessible  routes  for 
people  using  wheelchairs  who  wish  to 
transfer  to  seats.  Since  aisle  seats  also 
benefit  people  who  have  difficulty 
walking,  including  between  rows  of 
seats,  but  who  can  use  stairs,  the 
remainder  of  seats  can  be  separated 
from  the  accessible  route  by  no  more 
than  two  rows. 

Question  12:  Ai  least  1%  of  seats  must 
be  designated  aisle  seats  that  have 
folding  or  removable  armrests  or  no 
armrests.  The  Board  seeks  information 
on  the  cost  and  related  design  impacts 
of  locating  at  least  25%  of  these 
designated  aisle  seats  on  an  accessible 
route  and  of  locating  the  remainder  of 
such  seats  no  more  than  two  rows  from 
an  accessible  route. 

Section  221.5  provides  a  new 
requirement  that  where  elevators  or 
wheelchair  lifts  are  provided  on  an 
accessible  route  to  wheelchair  spaces  or 
designated  aisle  seats,  they  shall  be 
provided  in  "such  number,  capacity, 
and  speed"  in  order  to  provide  a  level 
of  service  equivalent  to  that  provided  in 
the  same  seating  area  to  patrons  who 
can  use  stairs  or  other  means  of  vertical 
access.  The  Board  added  this 
requirement  to  ensure  an  equal  level  of 
convenience  between  accessible  seating 
and  inaccessible  seating.  Architects  plan 
for  efficient  ingress  and  egress  when 
they  design  assembly  facilities, 
particularly  stadiums.  Designers  should 
have  available  circulation  data  that  is 
part  of  the  architectural  program  and 
design.  Generally,  designers  of  new 
facilities  have  sufficient  knowledge  of 
the  travel  time  between  points  (e.g., 
between  the  entry  gate  and  seats  or 
between  the  seats  and  concession 
stands)  to  comply  with  this  requirement 
for  equivalent  vertical  access. 


222  Dressing,  Fmmg,  ana  Locker 
Rooms 

This  provision  is  generally  consistent 
with  ADAAG  4.1.3(21),  but  it  also 
specifically  references  locker  rooms  in 
order  to  clarify'  the  intended 
application.  An  exception  permitting 
unisex  facilities  for  altered  dressing, 
fitting,  or  locker  rooms  derives  from  a 
similar  provision  in  ADAAG  4.1.6 
(3)(h). 

223  Medical  Care  Facility  Patient  or 
Resident  Sleeping  Rooms 

This  provision  is  substantively  the 
same  as  ADAAG  6.1  in  providing 
scoping  for  patient  or  resident  sleeping 
rooms.  The  revised  guidelines  clarify 
coverage  of  "licensed  medical  and  long- 
term  care  facilities."  The  description  of 
the  facilities  covered  has  been 
simplified  by  removing  the  ADAAG 
reference  to  medical  facilities  "where 
persons  may  need  assistance  in 
responding  to  an  emergency,"  as  the 
advisory  committee  considered  this 
portion  of  the  description  not  useful. 
Scoping  for  alterations  and  additions  in 
ADAAG  6.1(4)  has  been  simplified  in 
stating  that  the  minimum  percentage  is 
to  be  based  on  the  total  number  of 
sleeping  rooms  added  or  altered. 
While  section  223  specifies  the 
minimum  number  of  sleeping  rooms  ' 
required  to  be  accessible  in  medical  care 
facilities,  it  does  not  specify  dispersion 
among  different  types  of  sleeping  rooms. 
The  Board  believes  that  accessible 
bedrooms  should  be  dispersed  among 
all  units  or  departments  providing 
overnight  stay  and  among  different 
classes  of  rooms,  such  as  private,  semi- 
private,  etc.  Industn,'  practice  and  needs 
assessment  can  be  used  to  further 
determine  the  distribution.  For  example, 
a  greater  number  of  accessible  sleeping 
rooms  might  be  located  in  general 
surgical  units  than  in  pediatric  or 
obstetric  wards.  However,  the  use  and 
designation  of  units  or  types  of  rooms 
often  change  over  time  as  needed. 

Question  13:  The  Board  seeks 
comment  on  how  dispersion  of 
accessible  sleeping  rooms  can  be 
effectively  achieved  and  maintained  in 
medical  care  facilities  such  as  hospitals 
and  long  term  care  facilities.  A 
requirement  for  such  dispersion  may  be 
included  in  the  final  rule. 

224     Transient  Lodging  Guest  Rooms 

The  minimum  number  of  accessible 
guest  rooms  required  has  not  been 
changed  from  that  provided  in  ADAAG 
9.1.2.  However,  Table  224.2  clarifies 
that  guest  rooms  with  roll-in  showers 
are  to  be  provided  in  addition  to  the 
basic  number  of  required  accessible 
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guest  rooms.  In  additinn,  there  are  two 
substantive  changes  that  are  also  based 
on  the  advisory-  committee's 
recommendations.  First,  section  224.3  is 
new  and  addresses  the  number  of  beds 
required  to  be  accessible  for  situations 
such  as  homeless  shelters,  where  a  room 
mav  have  a  large  number  of  beds. 
Scoping  is  provided  m  Table  224.3. 

Second,  tne  Board  has  significantly 
revised  the  scoping  provisions  in 
section  224.4  for  the  number  of  guest 
rooms  equipped  with  accessible 
communication  features,  including 
visual  alarms  and  devices  that  provide 
visual  notification  of  incoming 
telephone  calls  and  door  knocks  or 
bells.  ADAAG  9.1.3  provides  a 
minimum  number  according  to  a  sliding 
scale  based  on  the  total  number  of 
rooms  provided,  h  requires  1  in  25 
rooms  to  comply  up  to  a  guestroom 
count  of  100.  Scoping  successively 
decreases  to  1  for  every  50  rooms  for  the 
next  101  to  200  rooms  and  to  1  for  every 
100  rooms  for  the  next  201  to  500 
rooms.  For  facilities  with  501  to  1000 
rooms.  2%  of  rooms  must  comply  and 
where  the  room  count  exceeds  1000,  the 
scoping  drops  to  1%.  ADAAG  9.2.2(8) 
requires  that  all  wheelchair  accessible 
rooms  be  equipped  with  accessible 
communication  features  in  addition  to  a 
number  of  rooms  required  to  provide 
communication  access  only.  The  Board 
is  proposing  to  increase  the  minimum 
number  of  rooms  that  provide  accessible 
communication  features  to  50%  of  the 
total  number  of  guest  rooms  provided. 
This  increase  is  proposed  for  several 
reasons.  The  communication  features 
addressed  in  this  requirement  address 
life  safety  in  providing  visual 
notification  of  fire  alarms  for  people 
who  are  deaf  or  hard  of  hearing.  Higher 
scoping  will  also  afford  greater 
flexibility  in  the  guest  room  assignment 
of  people  who  are  deaf  or  hard  of 
hearing,  particularly  in  light  of  revisions 
to  technical  requirements  for  visual 
alarms  in  section  702.3  that  effectively 
preclude  the  use  of  portable  visual 
alarm  devices.  Further,  anecdotal 
evidence  indicates  that  operational 
alternatives  used  in  accommodating 
individuals  who  are  deaf  or  hard  of 
hearing,  including  the  use  of  portable 
devices  and  facility  staff  to  directly  alert 
guests  of  the  need  to  evacuate  the 
facility,  are  unreliable  and  ineffective. 
Question  H  Permanent  installation 
of  visual  alarm  appliances  is 
considerablv  cheaper  and  easier  to 
achieve  as  part  of  facility  design  and 
construction  than  as  a  retrofit.  The 
Board  requests  information  on  the  new 
construction  cost  difference  between 
providing  visual  alarms  and  notification 
devices  for  incoming  telephone  calls 


and  door  knocks  or  bells  according  to 
the  scoping  in  ADAAG  9. 13  and  the 
proposed  50%  scoping  requirement. 
Information  is  also  sought  on  whetlier 
exceptions  should  be  provided  for 
altered  facilities  or  additions. 

Question  15:  It  is  the  Board's 
understanding  that  some  transient 
lodging  facilities,  particularly  hotel 
chains,  have  adopted  voluntary  policies 
requiring  permanently  installed  visual 
alarms  in  all  or  a  majority  of  newly 
constructed  guest  rooms.  Please  provide 
information  regarding  those  transient 
lodging  facilities  that  have  such  a 
policy.  Are  there  less  costly  alternatives 
to  providing  visual  alarms  in  fifty 
percent  of  guest  rooms  that  will  provide 
guests  who  are  deaf  or  are  hard  of 
hearing  a  comparable  level  of  life  safety? 

Section  224.5  requires  dispersion  of 
accessible  rooms  among  the  various 
classes  of  rooms  provided,  including 
room  type,  bed  type,  and  other 
amenities  to  a  degree  comparable  to  the 
choices  provided  other  guests.  This  is 
similar  to  a  requirement  in  ADAAG 
9.1.4(1).  A  clarification  has  been  added 
that  when  complete  dispersion  is  not 
possible  due  to  the  number  of  rooms 
required  to  be  accessible,  dispersion  is 
to  be  provided  in  the  following  order  of 
priority:  room  type,  bed  type,  and 
amenities  The  advisory  committee 
recommended  that  the  factors  for 
dispersion  were  more  appropriate  for 
advisory  information.  The  Board  has 
retained  this  provision  in  the  text  of  the 
rule  since  it  contains  mandatory 
direction.  Consistent  with  the  advisory 
committee's  recommendation,  section 
224.5  also  requires  communication 
access  in  50%  of  the  wheelchair 
accessible  guestrooms  in  addition  to  the 
requirement  in  section  224  4.  This 
differs  from  ADAAG  9.2.2(8)  which 
requires  that  all  wheelchair  accessible 
guestrooms  be  equipped  with  accessible 
communication  features. 

225    Self-Service  Storage  Facilities 

This  is  a  new  requirement 
recommended  by  the  advisory 
committee.  ADAAG  does  not 
specifically  address  self-service  storage 
facilities,  and  many  ADAAG  users 
questioned  how  access  should  be 
provided.  Scoping  as  provided  in  Table 
225.1  is  5%  but  drops  to  2%  after  the 
first  200  spaces.  Accessible  storage 
spaces  are  required  to  be  dispersed 
among  the  various  classes  of  units 
provided  to  the  extent  the  number  of 
accessible  spaces  allows.  Where  a 
facility  is  comprised  of  multiple 
buildings,  accessible  spaces  can  be 
clustered  in  one  building.  This 
provision  addresses  concerns  raised  by 
the  self-storage  industry  regarding  the 


number  of  entrances  required  to  be 
accessible  in  facilities  that  may  have 
more  than  fifty  entrances  to  separate 
spaces.  The  advisory  committee 
believed  these  unique  circumstances 
warranted  specific  attention. 

226  Dining  and  Work  Surfaces 
Scoping  for  dining  and  work  surfaces 

is  consistent  with  ADAAG  4.1.3(18). 
This  provision  integrates  requirements 
for  dispersion  and  dining  counters  that 
derive  from  the  section  on  restaurants 
and  cafeterias  in  ADAAG  5.1  and  5.2. 
respectively.  However,  the  revised 
guidelines  apply  the  dispersion 
requirement  generally  to  all  dining  and 
work  surfaces,  whereas  ADAAG  5.1 
requires  dispersion  only  for  restaurant 
and  cafeteria  seating. 

227  Sales  and  Service  Counters 

This  section  corresponds  to 
requirements  for  business  and 
mercantile  facilities  in  ADAAG  7. 
Section  227.2  provides  scoping  for 
check-out  aisles  that  is  consistent  with 
ADAAG  7.3.  This  scoping  however  is 
not  limited  to  business  and  mercantile 
occupancies  and  applies  to  all  facilities 
with  check-out  aisles.  It  replaces  a 
requirement  in  ADAAG  8.3  specific  to 
check-out  areas  in  libraries  that  requires 
at  least  one  lane  at  check-out  areas  to 
comply.  There  is  a  substantive  change  to 
exceptions  from  the  scoping 
requirement.  ADAAG  7.3  permits  only 
one  check-out  aisle  to  be  accessible 
where  selling  space  is  less  than  5000 
square  feet.  It  also  permits  one  check- 
out aisle  of  each  design  to  be  accessible 
in  alterations  of  facilities  with  more 
than  5000  square  feet  of  selling  space. 
This  is  required  until  the  number  of 
accessible  check-out  aisles  of  each 
design  equals  the  number  required  in 
new  construction.  The  advisory- 
committee  recommended  retaining 
these  exceptions.  However,  the  Board 
has  removed  the  exception  for  facilities 
with  less  than  5000  square  feet  of  selling 
space  because  small  facilities  rarely 
have  more  than  one  check-out  aisle.  In 
fact,  small  facilities  generally  have  point 
of  sales  and  service  counters  in  lieu  of 
check-out  aisles.  The  exception  for 
alterations  has  been  retained  but  has 
been  made  generally  applicable  and  is 
not  limited  to  facilities  with  more  than 
5000  square  feet  of  selling  space. 
Requirements  for  identification  of 
accessible  check-out  aisles  in  227.2.1 
includes  a  clarification  that,  where  all 
check-out  aisles  are  accessible,  such 
identification  is  not  required. 

Section  227.3  covers  point  of  sales 
and  service  counters.  This  provision  is 
consistent  with  ADAAG  7.2  except  that 
no  distinction  is  made  between  counters 
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with  (  ash  rcgistprs  and  those  without, 
which  the  advisory  committee 
considered  insignificant. 

Requirements  for  food  service  lines  in 
ADAj'\G  5.5  have  been  integrated  into 
the  scoping  provision  in  227.4.  A  new 
provision  for  queues  and  waiting  lines 
at  227.5  clarifies  that  an  accessible  route 
is  to  be  maintained  where  a  defined 
circulation  route  is  provided.  A 
requirement  for  an  accessible  route 
through  security  bollards  in  ADAAG  7.4 
has  been  clarified  and  relocated  to 
section  206.8.  Section  206.8  clarifies 
that  security  may  not  obstruct  ingress  or 
egress. 

228     Storage 

Provisions  for  storage  are  consistent 
with  those  in  ADAAG  4.1.3(12). 
Examples  of  the  types  of  storage 
elements  covered  have  been  moved  to 

an  advisorv  note.  A  new  provision  is 
provided  in  228.2  that  requires  at  least 
3%  of  lockers  to  be  accessible. 
Requirements  for  self-service  shelving 
in  section  228.3  are  consistent  with 
ADAAG  4.1.3(12).  The  Board  has 
removed  a  reference  to  displav  units 
because  displays  are  not  to  be  touched 
and  therefore  cannot  be  self-service.  The 
requirement  has  been  made  generally 
applicable  to  all  facilities  types,  not  just 
mercantile  occupancies,  and  effectively 
replaces  requirements  in  ADAAG  8.5 
specific  to  libran,'  stacks.  A  new- 
provision  is  added  for  coat  hooks  and 
folding  shelves  in  228.4  to  clarify,  that 
where  such  elements  are  provided  in 
toilet  rooms  or  compartments,  locker 
rooms,  or  dressing  and  fitting  rooms,  at 
least  one  of  each  type  shall  be 
accessible. 

229    Depositories,  Vending  Machines, 
Change  Machines,  and  Mail  Boxes 

This  provision  represents  a  change 
from  ADAAG  5.8  which  addresses 
vending  machines  and  other  equipment 
in  restaurants  and  cafeterias  ADAAC; 
provides  onlv  for  clear  floor  space  at 
such  equipment.  Consistent  with  the 
advisory  committee's  recommendation, 
requirements  have  been  added  for 
wheelchair  turning  space  and  the 
location  of  operable  controls  within 
accessible  reach  ranges  in  accordance 
with  section  309  at  \*ending  machines. 
In  addition,  the  Board  has  added  a 
requirement  that  operable  controls  meet 
the  operating  characteristics  specified. 
The  Board  also  has  added  specific 
references  to  'depositories,  change 
machines,  and  mail  boxes"  and  an 
exception  that  exempts  drive-up  only 
depositories  from  compliance.  In  view 
of  the  coverage  of  residential  and  other 
commercial  facilities,  the  Board  has 
included  a  provision  that  5%  of  mail 
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boxes  be  accessible  where  provided  in 
an  interior  location.  In  residential 
facilities  where  interior  or  exterior  mail 
boxes  are  provided  on  site,  access  is 
required  to  mail  boxes  serving  dwelling 
units  that  are  required  to  be  accessible. 
The  Board  does  not  intend  that  this 
provision  address  U.S.  Postal  Service 
mail  boxes  in  the  public  right-of-way 
because  these  elements  may  be  provided 
in  communities  without  accessible 
routes. 

230     Windows 

The  technical  provisions  for  windows 
are  reserved  in  ADAAG.  Where  glazed 
openings  are  provided  for  operation  by 
the  occupants  of  accessible  spaces,  the 
revised  guidelines  include  a  new 
provision  which  requires  access  to  at 
least  one  glazed  opening.  In  accessible 
rooms  or  spaces,  access  is  also  required 
to  each  glazed  opening  required  by  the 
administrative  authority  to  be  operable. 
The  advisory  committee  and  the  Board 
reasoned  that  if  windows  are  to  be 
operable,  they  must  be  operable  by  all 
potential  building  occupants,  including 
people  with  disabilities.  Furthermore, 
new  technology,  including  mechanical 
or  electrical  devices  makes  providing 
accessible  windows  possible. 

Section  230  requires  that  the  operable 
parts  of  windows  be  accessible,  but  it 
does  not  address  the  height  of  glazed 
openings.  Requirements  for  toilet  room 
mirrors  specih  that  the  bottom  edge  of 
the  reflecting  surface  be  no  more  than 
40  inches  from  the  floor  (section  603.3), 
and  provisions  for  automatic  teller 
machines  require  display  screens  to  be 
visible  from  a  point  40  inches  above  the 
center  of  the  clear  floor  space  in  front 
of  the  machine  (section  707.5.4). 

Question  16:  Should  a  maximum  sill 
height  for  the  glazed  area  of  those 
windows  required  to  be  accessible  be 
specified  in  the  final  rule  so  that  people 
who  use  wheelchairs,  located  on  any 
floor,  can  look  through  the  window  to 
view  ground  level  activities?  If  so,  what 
should  this  height  be?  The  Board  also 
seeks  information  on  any  design 
requirements,  practices,  or 
considerations  that  would  specif\' 
installation  above  an  accessible  height 
in  certain  occupancies  for  security  or 
safety  reasons,  such  as  to  guard  against 
break-ins  or  to  prevent  improper  use  by 
building  occupants,  including  children. 
Information  is  sought  on  any  other 
design  impacts,  such  as  the  use  of  the 
space  or  cavity  below  windows  for 
mechanical  or  other  building  systems. 

231     Two-Way  Communication 

Systems 

In  amending  AD.AAG  to  cover  State 
and  local  government  facilities,  the 


Board  added  a  requirement  that  where 
a  two-way  communication  system  is 
provided  to  gain  admittance  to  a 
judicial,  legislative,  or  regulatory 
facility,  audible  and  visual  signals  must 
be  provided.  Also  included  was  a 
requirement  that  handsets  have  a  cord  at 
least  29  inches  long.  In  the  revised 
guidelines,  the  Board  has  made  this 
requirement  applicable  to  all  types  of 
facilities  where  such  two-way 
communication  systems  are  provided. 

232  Judicial  Facilities 

This  provision  integrates  scoping 
requirements  for  judicial  facilities 
contained  in  ADAAG  11  without 
substantive  change.  Provisions  in 
ADAAG  1 1  for  legislative  and  regulatory 
facilities  have  been  integrated  into  other 
scoping  provisions  of  Chapter  2. 

233  Detention  and  Correctional 
Facilities 

This  section  covers  scoping  for 
detention  and  correctional  facilities, 
including  the  minimum  number  of 
holding  and  housing  cells  required  to  be 
accessible.  These  provisions  are  based 
on  ADAAG  12  and  have  been  edited  to 
be  consistent  with  the  format  of  the 
revised  guidelines.  In  addition,  several 
substantive  changes  have  been  made. 
ADAAG  12.4.5  reserves  scoping  for 
accessible  holding  or  housing  cells  in 
alterations.  In  publishing  final 
amendments  for  State  and  local 
government  facilities,  the  Board 
acknowledged  that  prison  operators 
commenting  on  the  proposed 
amendments  urged  that  access  not  be 
required  in  altered  correctional  facilities 
because  some  existing  facilities  would 
not  be  able  to  support  inmates  with 
disabilities  even  if  cells  were  made 
accessible.  These  comments  also 
pointed  to  difficulties  in  complying  due 
to  design  constraints  unique  to 
correctional  facilities.  In  response,  the 
Board  had  reserved  a  proposed  scoping 
requirement  for  altered  cells,  but  noted 
that  public  entities,  including 
correctional  entities,  have  an  obligation 
to  provide  program  access,  as  required 
by  the  Department  oi  Justice  (DOJ)  title 
II  regulations.  Further,  the  Board  noted 
that  the  program  access  requirement 
may  effectively  determine  the  degree  of 
access  necessary  in  an  alteration.  In  the 
revised  guidelines,  the  reserved 
provision  has  been  replaced  with  an 
exception  at  233.2  which  states  that  in 
the  alteration  of  holding  or  housing  cells 
or  rooms  accessibility  is  required  "to  the 
extent  determined  by  the  Attomev 
General."  DOJ's  title  II  regulation  states 
that  public  entities  must  operate  each 
ser\dce,  program,  or  activity  so  that  the 
service,  program,  or  activity,  when 


62260  Federal  Register   Vol.  64.  No.  220 /Tuesday.  November  16.  1999 /Proposed  Rules 


viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  DOJ  may  revise  its  title 
II  regulation  to  provide  more  specific 
guidance  as  to  the  extent  to  which  the 
requirements  for  accessible  cells  or 
rooms  in  detention  and  correctional 
facilities  apply  to  alterations.  A  similar 
exception  also  is  provided  for  special 
holding  and  housing  cells  or  rooms  in 
section  233.3 

Exceptions  are  provided  at  F223.2  and 
F233.3  for  corresponding  provisions  for 
detention  and  correctional  facilities 
covered  by  the  ABA.  These  exceptions, 
however,  refer  to  applicable  agency 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  for  determining 
the  extent  to  which  access  is  required  in 
the  alterations  of  cells  or  rooms  in 
detention  and  correctional  facilities. 
The  lack  of  a  specific  requirement  for 
alterations  to  cells  or  rooms  does  not 
excuse  a  Federal  agency  or  a  federally 
funded  entity  from  providing  access  to 
all  of  a  prison's  programs  and  services, 
when  viewed  in  their  entirety,  if 
required  under  applicable  section  504 
regulations. 

In  addition,  two  other  changes  have 
been  made  by  the  Board: 

•  guidance  is  provided  on  the  number 
of  b«ls  required  to  be  accessible  within 
a  room  as  specified  for  transient  lodging 
facilities  in  Table  224.3;  and 

•  scoping  for  accessible 
conununication  features  in  wheelchair 
accessible  cells  has  been  reduced  from 
100%  to  50%.  consistent  with  revised 
scoping  for  transient  lodging  facilities. 

234    Accessible  Residential  Facilities 

The  Board  has  added  new  scoping 
requirements  for  accessible  residential 
housing  covered  by  the  ADA.  This 
section  requires  that  at  least  5%  (but  no 
less  than  one)  of  the  total  number  of 
dwelling  units  be  accessible  An 
additional  2%  minimum  of  the  dwelling 
units  are  required  to  be  equipped  with 
accessible  communication  features  but 
are  not  required  to  be  wheelchair 
accessible.  Dispersion  of  accessible 
units  is  required  among  the  various 
types  of  units  provided  so  that  people 
with  disabilities  have  choices  of 
dwelling  units  comparable  to  and 
integrated  with  those  available  to  other 
residents. 

Part  II:  ABA  Application  and  Scoping 

This  part  provides  application  and 
scoping  requirements  for  facilities 
covered  by  the  ABA.  The  Board 
develops  and  maintains  minimum 
guidelines  for  buildings  and  facilities 


covered  by  the  ABA  '».  These  guidelines 
serve  as  the  basis  for  standards  issued 
by  four  standard-setting  Federal 
agencies;  the  General  Services 
Administration  (GSA),  the  Department 
of  Defense  (DOD),  the  Department  of 
Housing  and  Urban  Development 
(HUD),  and  the  U.S.  Postal  Service 
(USPS).  Representatives  of  these 
agencies,  as  well  as  those  of  other 
departments,  serve  as  Federal  members 
of  the  Board.  In  this  capacity,  these 
agencies  have  coordinated  closely  with 
the  Board  in  updating  the  ABA 
accessibility  guidelines. 

The  Board  has  based  the  ABA  scoping 
and  application  sections  on  the  revised 
ADA  scoping  and  application  sections 
of  Part  I.  This  will  ensure  greater 
consistency  between  both  scoping 
documents  and  will  serve  to  establish 
greater  uniformity  in  the  level  of  access 
among  facilities  covered  by  the  ADA  or 
the  ABA.  The  Board  previously  adopted 
a  resolution  introduced  by  GSA  to 
ensure  that  the  level  of  accessibility 
established  for  federally  funded 
facilities  in  this  rulemaking  meets  or 
exceeds  that  proposed  for  the  private 
sector  and  State  and  local  govenunent 
sectors  ujider  the  ADA.  To  this  end, 
differences  or  departures  from  the  ADA 
scoping  and  application  sections  have 
been  minimized.  Most  changes  are 
necessary  doe  to  differences  between 
the  ABA  and  ADA  statutes  and 
regulations  issued  under  them.  For 
example,  the  ABA  covers  facilities 
leased  by  Federal  agencies  and  the 
guidelines  for  the  ABA  reflect  this 
statutory  difference.  The  guidelines  for 
the  ADA  and  ABA  are  being 
consolidated  in  one  part  of  the  Code  of 
Federal  Regulations  (36  CFR  Part  1191). 
The  following  discussion  explains 
substantive  differences  from  the 
application  and  scoping  requirements 


'"The  ABA  covers:  (1)  facilities  constructed  or 
altered  by  or  on  behalf  of  the  United  States:  (2) 
facilities  leased  in  whole  or  in  part  by  the  United 
States;  (3)  facilities  financed  in  whole  or  in  part  by 
a  grant  or  loan  made  by  the  United  Slates,  if  such 
building  or  facility  is  subject  to  standards  for 
design,  construction,  or  alteration  issued  under 
authority  of  the  law  authorizing  such  grant  or  loan; 
and  (4)  faciHties  to  be  constructed  under  authority 
of  the  National  Capital  Transportation  Act  of  1965. 
or  title  ni  of  the  Washington  Metropolitan  .■\rea 
Transit  Regulation  Compact  Notwithstanding  the 
above,  the  ABA  does  not  cover:  a  privately  owned 
residential  structure  not  leased  by  the  Government 
for  subsidized  housing  programs:  or.  any  building 
or  facility  on  a  military  inslallatioB  designed  and 
constructed  primarily  for  use  by  military  personnel 
without  disabilities.  The  current  ABA  .standard 
exempts  various  military  facilities  consistent  with 
the  statute  (UFAS  4.1.4(2));  this  exclusion  has  not 
been  retained  in  the  revised  guidelines  as  it  is  more 
appropriately  contained  in  the  implementing 
regulations  issued  by  the  DOD  and  the  other 
standard-setting  agencies. 


for  facilities  covered  by  the  ADA  as 
discussed  in  Part  I. 

F103     Modifications  and  Waivers 

The  ABA  recognizes  a  process  under 
which  covered  entities  may  request  a 
modification  or  waiver  of  the  applicable 
standard.  The  standard-setting  agencies 
may  grant  a  modification  or  waiver 
upon  a  case-by-case  determination  that 
it  is  clearly  necessary.  This  modification 
and  waiver  process  is  recognized  in 
section  F103  as  a  substitute  to  the 
provision  for  "equivalent  facilitation"  in 
section  103  provided  for  facilities 
subject  to  the  ADA. 

F106    Definitions 

Several  defined  terms  in  section 
F106.5  differ  from  those  in  the  ADA 
application  section.  These  include 
"dwelling  unit"  and  "transient  lodging" 
which  have  been  simplified  and  made 
mutually  exclusive.  Definitions  for 
"joint  use"  and  "lease"  are  included 
that  pertain  to  provisions  specific  to  the 
ABA  covering  leased  facilities. 
Definitions  of  "jwivate  building  or 
facility"  and  "public  building  or 
facility"  are  not  included  because  these 
terms  are  used  to  distinguish  between 
places  of  public  accommodation  and 
commercial  facilities  covered  by  title  IH 
of  the  ADA  (private)  and  State  and  local 
government  facilities  covered  by  title  II 
ofthe  ADA(public). 

F202    Existing  Buildings  and  Facilities 
F202.2    Additions 

Section  F202.2  addresses  additions  to 
existing  facilities  and  provides  specific 
criteria  for  accessible  routes,  entrances, 
and  toilet  and  bathing  facilities  that 
derive  from  the  current  standard,  UFAS. 
These  provisions  have  been  retained  but 
are  not  provided  in  the  ADA  scoping 
document.  Provisions  in  this  section  for 
public  pay  telephones  and  drinking 
fountains  have  been  included  for 
consistency  with  a  requirement  in  the 
ADA  scopiug  document  for  an 
accessible  path  of  travel  for  certain 
additions  (202.2). 

F202.6    Leases 

The  ABA  requires  access  to  facilities 
leased  by  Federal  agencies.  Section 
F202.6  contains  scoping  requirements 
for  facilities  that  are  newly  leased  by  the 
Federal  government,  including  new 
leases  for  facilities  previously  occupied 
by  the  Federal  government.  The 
negotiation  of  a  new  lease  occurs  when 
(1)  the  Federal  government  leases  a 
facility  that  it  did  not  occupy 
previously;  or  (2)  an  existing  term  ends 
and  a  new  lease  is  negotiated  for 
continued  occupancy.  The  unilateral 
exercise  of  an  option  which  is  included 
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as  one  of  the  terms  of  a  preexisting  lease 
is  not  considered  the  negotiation  f)f  a 
new  lease.  Negotiations  which  do  not 
result  in  a  lease  agreement  are  not 
covered  by  this  section.  Provisions  in 
this  section  address  joint-use  areas, 
accessible  routes,  toilet  and  bathing 
facilities,  parking,  and  other  elements 
and  spaces.  Corresponding  changes 
concerning  coverage  of  leased  facilities 
appear  in  the  sections  stating  the 
purpose  (FlOl)  and  the  overall  scope  of 
the  guidelines  (F201.1). 

F234     Housing 

The  proposed  scoping  provisions  for 
dwelling  units  covered  by  the  ABA  are 
identical  to  those  proposed  for  the  ADA. 
However.  UFAS  4.1.4(.3)  effectively 
allows  the  Department  nf  Defense  the 
option  to  modif\-  units  when  the  need 
arises  as  opposed  to  providing 
accessible  units  at  the  time  of 
construction  and  to  do  so  on  an 
installation-by-installation  basis  This 
fle.xibility  allows  the  militarv 
departments  to  leave  families  without 
disabilities  in  accessible  units  and  to 
modif\-  units  to  suit  the  needs  of 
families  with  disabilities. 

Question  17:  Should  a  similar 
exception  be  included  in  the  revised 
guidelines  that  would  permit  accessible 
dwelling  units  under  control  of  the 
Department  of  Defense  to  be  designed  to 
be  readily  and  easily  modifiable  to  be 
accessible  provided  that  modifications 
are  accomplished  on  a  first  priority 
basis  when  a  requirement  is  identified' 
Also,  should  a  similar  exception  be 
provided  that  permits  provision  of 
access  on  an  installation-bv-installation 
basis' 

Other  Differences  from  ADAAG 

Certain  provisions  or  exceptions  in 
the  ADA  scoping  section  applicable 
only  to  the  private  sector  (;  p  .  places  of 
public  accommodation  and  commercial 
facilities)  or  recognized  onlv  bv  the 
ADA  are  not  included  in  the  ABA 
scoping  section.  These  include: 

•  an  exception  that  permits  a  limited 
level  of  access  to  work  areas  for 
approach,  entry  and  exit  and  that  does 
not  otherwise  require  the  area  itself  to 
be  accessible  (20.3,3): 

•  an  exception  from  the  requirement 
for  an  accessible  route  in  private  multi- 
level buildings  and  facilities  that  are 
less  than  three  stories  or  that  have  less 
than  3.000  square  feet  per  floor  (206.2  3. 
Exception  1); 

•  TTV'  scoping  provisions  specific  to 
private  buildings  (217.4.2.2  and 
217.4,3,2);  and 

•  an  ADA  exception  from  the 
requirement  for  accessible  guest  rooms 
for  certain  places  of  lodging  that  have 


five  or  fewer  rooms  for  rent  or  hire 
(224,1,  E.xception), 

Part  III:  Technical  Requirements 

Part  III  provides  technical 
requirements  (Chapters  3  through  11) 
that  are  referenced  by  the  ADA  and 
ABA  application  and  scoping 
documents.  These  requirements  are 
based  on  recommendations  from  the 
advisor}-  committee  unless  otherwise 
noted.  The  following  analysis  describes 
substantive  differences  between  the 
revised  guidelines  and  ADAAG 
technical  requirements. 

Chapter  3:  Building  Blocks 

Chapter  3  contains  basic  technical 
requirements  considered  to  be  the 

building  blocks"  for  accessibility  as 
established  by  the  guidelines.  All 
sections  of  this  chapter  correspond  to 
ADAAG  requirements.  They  are 
referenced  by  scoping  provisions  in 
Chapter  2  and  by  the  technical  chapters 
(4  through  11). 

302    Floor  or  Ground  Surfaces 

This  section  is  substantively  similar 
to  ADAAG  4.5.  Section  302.1  requires 
floor  or  ground  surfaces  to  be  "stable, 
firm,  and  slip  resistant"  as  does  ADAAG 
4.5.1.  ADAAG  however  provides 
sc  oping  language  in  this  requirement 
that  has  not  been  included  in  302.1. 
Instead,  other  technical  sections,  such 
as  those  for  walking  surfaces  (403). 
ramps  (405).  and  stairways  (504) 
reference  this  requirement.  ADAAG  also 
applies  the  requirement  generally  to 
"accessible  rooms  and  spaces,"  a 
requirement  that  ha.'^  not  been  retained 
in  the  revised  guidelines  because  nearly 
all  rooms  and  spaces  must  be  accessible. 
Section  302.2  which  addresses  carpet 
is  consistent  with  ADAAG  4.5.3.  Section 
302.3  covers  openings  and  derives  from 
ADAAG  4.5.4.  This  requirement  has 
been  revised  to  cover  "openings" 
instead  of  "gratings"  in  order  to  cover 
all  types  of  openings  in  a  floor  or 
ground  surface  that  would  be  an 
impediment  to  mobility  in  addition  to 
gratings,  such  as  expansion  joints  and 
spaced  wood  decking.  Clarification  is 
also  provided  that  this  requirement  does 
not  apply  to  elevators  or  wheelchair  lifts 
where  an  opening  between  the  car  and 
the  floor  level  is  necessary-  to  operate 
the  elevator. 

303  Changes  in  Level 

This  section  is  the  same  as  ADAAG 
4.5.2  except  for  editorial  changes. 

304  Wheelchair  Turning  Space 

Consistent  with  ADAAG  4.2.3,  this 
section  recognizes  circular  and  T- 
shaped  turning  space  and  provides 


textual  description  of  the  size  and 
dimensions  for  each  contained  in 
ADAAG  Figure  3.  Unlike  ADAAG,  this 
section  clarifies  that  elements  with  knee 
and  toe  clearance  can  overlap  turning 
space.  It  explains  the  extent  to  which 
overlap  is  permitted,  hmiting  it  to  one 
segment  of  the  T-shaped  space.  The 
overlap  of  circular  turning  space  is  not 
specifically  limited  although  the 
maximum  depth  for  knee  and  toe  space 
has  been  increased  from  19  to  25  inches 
as  indicated  in  section  306. 
Additionally,  clarification  is  provided 
that,  in  general,  doors  can  swing  into 
the  turning  space  but  that  changes  in 
level  or  slopes  greater  than  1 :48  are  not 
permitted  within  the  space. 

305  Clear  Floor  or  Ground  Space 
This  section  is  consistent  with 

ADAAG  4.2.4  and  provides  clarification 
that  changes  in  level  and  slopes  greater 
than  1:48  are  not  permitted  within  the 
clear  floor  or  ground  space. 

306  Knee  and  Toe  Clearance 

The  revised  guidelines  provide 
specifications  for  knee  and  toe 
clearances  as  a  basic  "building  block." 
The  specifications  correspond  to  knee 
and  toe  clearances  provided  in  ADAAG 
specifically  for  plumbed  fixtures, 
including  drinking  fountains  (4.15)  and 
lavatories  (4.19).  The  new  format 
recognizes  these  clearances  for  other 
elements  as  well,  such  as  tables  and 
coimters.  There  are  two  substantive 
changes.  The  maximum  depth  for  the 
knee  and  toe  space  specified  in  306.2.2 
and  306.3.2  has  been  increased  from  19 
to  25  inches.  The  advisory-  committee 
recommended  this  change  for 
consistency  with  an  ADAAG 
specification  in  Figure  5(b)  for 
obstructed  reaches  which  recognizes  a 
25  inch  maximum  depth.  The  other 
change  concerns  removal  of  the  ADAAG 
specification  of  a  29  inch  minimum 
apron  clearance  at  lavatories,  which  the 
advisorv'  committee  considered 
ineffective  without  a  minimum  depth. 
Further  detail  has  been  added  about  the 
clearance  between  the  knee  and  toe 
space;  this  clearance  is  permitted  to  be 
reduced  at  a  rate  of  1  inch  for  each  6 
inches  in  height.  The  advisory 
committee's  intent  was  to  describe  in 
text  the  sloping  profile  of  the  space 
between  knees  and  toes  in  ADAAG 
Figures  27(a)  and  31. 

307    Protruding  Objects 

This  section  is  substantively 
consistent  with  ADAAG  4.4  except  for 
the  addition  of  three  exceptions.  An 
exception  to  the  requirement  for 
protrusion  limits  in  307.2  permits 
handrails  serving  stairs  and  ramps  to 
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protrude  4'  j  inches  maximum  trom 
wall  surfaces.  This  was  recommended 
bv  the  advisory-  committee  to  prevent 
conflict  with  nvnM  code  requirements. 
An  exception  to  the  requirement  for 
post-mounted  objects  in  307.3  exempts 
the  sloping  portions  of  ramp  or  stair 
handrails.  The  Board  has  added  an 
exception  to  the  requirement  for  vertical 
clearances  in  307.4  that  permits  door 
closers  and  door  stops  to  encroach  up  to 
2  inches  into  the  80  inch  minimum 
clearance  This  exception  clarifies  a 
common  question  concerning  standard 
size  doors.  This  section  uses  the  terms 
■'wall"  and  "post"  to  provide  a 
reference  point  for  measuring 
protrusions.  The  terms  are  to  be 
liberallv  construed.  For  example,  a 
partition  or  a  column  is  understood  to 
provide  a  wall  surface. 

308    Reach  Ranges 

This  section  is  consistent  with 
forward  and  side  reach  range 
requirements  in  ADAAG  4.2.5  and  4.2.6. 
including  obstructed  reaches.  Forward 
reach  ranges  are  48  inches  maximum 
and  15  inches  minimum,  side  reach 
ranges  are  54  inches  maximum  and  9 
inches  minimum  The  advisory 
committee  recommended  that  the  side 
reach  range,  including  obstructed 
reaches,  be  changed  to  those  required 
for  forward  reaches.  This 
recommendation  was  based  on  a  report 
from  the  Little  People  of  .America  which 
considered  tiie  54  inch  height  beyond 
the  reach  for  many  people  of  short 
stature.  The  advisory  committee  also 
considered  the  48  inch  maximum  for 
side  reaches  as  preferable  for  people 
who  use  wheelchairs. 

The  Board  has  not  included  this 
recommended  change  in  the  proposed 
rule  because  it  believes  a  change  to  this 
long-standing  provision  requires  further 
research.  The  reach  range  specifications 
apply  to  a  wide  variety  of  controls  and 
elements,  from  gasoline  dispensers  to 
ATMs  to  information  kiosks  to  off-street 
parking  meters  and  self  service  parking 
pavment  and  ticket  machines  The 
Board  believes  information  on  the 
impact  of  the  recommended  change  on 
these  and  other  types  of  elements 
should  be  developed  before  proposing 
any  reduction  in  the  maximum  side 
reach  height.  However,  the  most  recent 
draft  of  the  ICC/ANSI  A117. 1-1998  does 
lower  the  high  side  reach  to  48  inches, 
therefore,  new  codes  based  on  this 
standard  will  be  more  stringent  in  this 
regard.  The  experience  of  the  building 
industrv  and  people  with  disabilities 
will  provide  an  invaluable  resource  in 
subsequent  revisions  of  ADAAG. 


309    Operable  Parts 

Requirements  for  operable  parts  are 
consistent  with  those  for  controls  and 
operating  mechanisms  in  ADAAG  4.27. 
Section  309.4  specifies  that  operable 
parts  not  require  more  than  5  pounds  of 
force  for  operation.  This  long-standing 
specification  appears  sufficient  for 
controls  operated  by  the  hand,  such  as 
door  hardware,  faucets,  and  push  plates. 
However,  anecdotal  information 
indicates  that  a  5  pound  maximum  is 
too  high  for  controls  activated  by  a 
single  finger,  such  as  elevator  call  and 
control  panel  buttons,  platform  lift 
controls,  telephone  key  pads,  function 
keys  for  ATMs  and  fare  machines,  and 
controls  for  emergency  communication 
equipment  in  areas  of  refuge,  among 
others.  Usability  of  such  controls  also 
may  be  affected  by  how  far  the  button 
or  key  must  be  depressed  {i.e..  the  stroke 
depth)  for  activation.  Information 
indicates  that  most  control  buttons  of 
keys  can  meet  a  3.5  maximum  pounds 
of  force  and  a  maximum  stroke  depth  of 
Vio  inches.  The  Board  is  considering 
including  these  specifications  in  the 
final  rule  based  on  responses  to  the 
following  questions. 

Question  18:  Comment  is  sought  on 
whether  a  maximum  3.5  pounds  of  force 
and  a  maximum  Vio  inch  stroke  depth 
provide  sufficient  accessibility  for  the 
use  of  operable  parts  activated  by  a 
single  finger. 

Question  J  9.  The  Board  seeks 
information  on  any  types  of  operable 
parts  covered  by  the  revised  guidelines 
that  cannot  meet,  or  would  be  adversely 
affected  by,  a  maximum  3.5  pounds 
activation  force  and  maximum  '/lo  inch 
stroke  depth. 

Chapter  4:  Accessible  Routes  and 
Accessible  Means  of  Egress 

In  the  revised  guidelines,  all 
components  of  accessible  routes  and 
means  of  egress  have  been  combined 
into  one  chapter,  including  walking 
surfaces,  doors,  ramps,  elevators, 
wheelchair  lifts,  and  areas  of  refuge. 
Section  402  indicates  that  accessible 
routes  consist  of  these  components, 

403  Walking  Surfaces 

"Walking  Surfaces"  is  a  new  term  that 
has  been  introduced  to  refer  to  the 
portion  of  interior  or  exterior  accessible 
routes  existing  between  doors  and 
doorways,  ramps,  elevators,  or  lifts.  The 
requirements  for  walking  surfaces 
derive  from  specifications  for  accessible 
routes  in  ADAAG  4.3  and  are 
substantively  the  same  in  addressing 
floor  or  ground  surfaces,  slope,  changes 
in  level,  clear  width  (including  for  turns 
aroimd  objects),  wheelchair  passing 


space,  and  protruding  objects.  There  are 
three  changes  from  technical 
requirements  in  ADAAG: 

•  the  maximum  cross  slope  has  been 
changed  from  1:50  to  1:48  throughout 
the  revised  guidelines  for  consistency 
with  model  building  codes  1403.3); 

•  a  new  specification  has  been  added 
that  requires  a  minimum  linear 
separation  of  48  inches  between 
permitted  reductions  in  the  36  inch 
minimum  clear  width  (403.5):  and 

•  for  turns  around  objects, 
clarification  has  been  added  that,  where 
a  60  inch  minimum  width  at  a  turn  is 
provided,  the  clear  width  of  the 
connecting  route  can  be  36  inches 
minimum  instead  of  42  inches 
minimum  because  60  inches  permits 
360  degree  maneuvering  (403,5.1). 

Question  20:  The  revised  guidelines, 
like  the  current  ADAAG.  provide 
technical  criteria  for  handrails  along 
stairs  and  ramps.  Section  505  of  the 
revised  guidelines  provide  requirements 
for  continuity,  height,  clearance, 
gripping  surface,  cross  section,  fittings, 
and  extensions.  Handrails  provided  at 
other  locations,  such  as  along  corridors 
in  medical  care  facilities  and  airports, 
are  not  subject  to  these  criteria  except  at 
stairs  and  ramps.  The  Board  seeks 
comment  on  whether  handrails,  where 
provided  along  circulation  paths 
without  a  slope  or  steps,  should  be 
subject  to  the  technical  requirements  in 
505.  Such  a  requirement  may  be 
included  in  the  final  rule. 

404    Doors  and  Doorways 

This  section  provides  requirements 
for  doors  and  doorways  which 
correspond  to  those  in  ADAAG  4.13. 
Requirements  for  entrances  in  ADAAG 
4.14,  which  are  basically  scoping  in 
nature,  have  been  relocated  to  Chapter 
2  as  part  of  scoping  provisions  for 
accessible  routes  (206.4). 

Like  ADAAG,  requirements  are 
provided  for  manual  doors  (404.2]  and 
automatic  doors  (404.3).  The  Board  has 
provided  an  exception  in  404,2  for 
manual  doors,  doorways,  and  gates 
operated  only  by  seciuity  personnel 
under  which  compliance  with 
requirements  for  door  hardware,  closing 
speed,  and  door  opening  forces  is  not 
required.  This  exception  is  based  on  one 
provided  in  ADAAG  for  judicial 
facilities  and  detention  and  correctional 
facilities.  For  consistency,  the  Board  has 
made  this  exception  generally 
applicable  to  all  facilities,  Seciuity 
personnel  must  have  sole  control  of 
doors  that  are  eligible  for  this  exception, 
it  would  not  be  acceptable  for  security 
persoimel  to  operate  the  doors  for 
people  with  disabilities  while  others 
have  independent  access.  A  similar 
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exception  is  provided  for  automatic 
doors  in  404.3. 

Section  404. 2. .3  atidresses  clear  width 
and  is  different  from  ADAAG  in  several 
respects.  An  e.xception  in  ADAAG 
4.13.5  that  allows  a  20  inch  minimum 
clearance  at  doors  not  requiring  full  user 
passage  has  been  removed  because  such 
doors  are  not  part  of  an  accessible  route. 
Clarification  has  been  provided  on  the 
protrusion  of  door  hardware  into  the 
clear  width.  ADAAG  indicates  that  the 
clear  width  is  to  be  measured  to  the  face 
of  the  door.  However,  the  clear  width 
requirement  has  been  misinterpreted  as 
prohibiting  certain  door  hardware,  such 
as  panic  bars,  from  protruding  into  this 
clearance.  Language  has  been  added 
which  prohibits  projections  into  the 
minimum  clear  width  at  heights  below 
34  inches:  above  this  height  (up  to  80 
inches),  projections  of  4  inches 
maximum  are  allowed.  The  Board  has 
also  editorially  revised  an  exception 
that  allows  the  latch  side  stop  to 
protrude  up  to  '• «  inch  in  alterations 
(404.2.3  Exception).  In  ADAAG.  this 
exception  is  limited  to  cases  of 
"technical  infeasibilitv /'  The  Board  has 
rem.oved  this  qualification  in  this  and 
other  exceptions  for  alterations  as  noted 
in  section  202  above. 

Section  404.2.4  specifies  door 
maneuvering  clearances  which  are 
consistent  with  ADAAG  4.13.6. 
However.  ADAAG  provides  these 
specifications  through  illustration 
(Figure  25)  and  the  revised  guidelines, 
which  provide  all  requirements  in 
written  text,  use  tables  to  provide  this 
information  (Tables  404.2.4.1  and 
4042.4.2).  Clarifiration  is  also  provided 
for  recessed  doors  ADAAG  Figure  25 
requires  that  doors  in  alcoves  provide 
clearance  for  a  forward  approach.  This 
provision  has  led  to  questions  about 
what  constitutes  an  "alcove  "  In 
404.2,4.3.  this  requirement  has  been 
changed  to  apply  specifically  to 
"recessed  doors  where  the  plane  of  the 
doorway  is  offset  more  than  8  inches 
from  any  obstruction  within  18  inches 
measured  laterally  on  the  latch  side  of 
the  door." 

Section  404.2.5  covers  thresholds.  A 
provision  in  ADAAG  413.8  that  allows 
thresholds  '4  inch  high  maximum  at 
exterior  sliding  doors  has  been  removed 
because  products  are  available  that  meet 
the  '  J  inch  high  maximum  specified  for 
all  other  doors.  An  exc:eption  that 
permits  in  alterations  a  '  -4  inch 
maximum  threshold  if  beveled  on  both 
sides  has  been  retained. 

In  section  404.2.7.  which  covers  door 
hardware,  a  minimum  mounting  height 
for  door  hardware  (34  inches)  has  been 
added.  This  height  corresponds  with 
revisions  to  the  required  clear  width  at 


doors  to  clarif\'  that  limited  projections 
into  the  clear  width  are  acceptable 
above  this  height.  The  maximum  height 
(48  inches)  is  consistent  with  ADAAG 
4.13.9.  The  advisory  committee  also 
recommended  an  exception  that  would 
permit  any  location  for  locks  used  only 
for  security  purposes  and  not  for  normal 
operation.  This  would  address  certain 
doors  that  typically  have  locks  located 
outside  the  specified  reach  range,  such 
as  doors  without  stiles  that  lock  at  the 
bottom  edge.  The  Board  has  included  an 
exception  but  has  further  refined  its 
application  to  "existing  locks  at  existing 
glazed  doors  without  stiles,  existing 
overhead  rolling  doors  or  grilles,  and 
similar  existing  doors  or  grilles  that  are 
designed  with  locks  that  are  activated 
only  at  the  top  or  bottom  rail."  The 
Board  has  limited  this  exception  to 
existing  doors  or  grilles  because  design 
solutions  for  accessible  doors  and  gates 
are  available  in  new  construction. 

Closing  speed  is  addressed  by  section 
404.2.8  and  corresponds  to  ADAAG 
4.13.10.  The  required  minimum  closing 
speed  for  door  closers  is  generally 
consistent  with  ADAAG.  although  the 
values  differ  due  to  changes  in  the 
measuring  points.  This  revision  was 
recommended  by  the  advisory- 
committee  for  consistency  with  the  ICC/ 
ANSI  All 7.1  standard.  This  section  also 
includes  a  new  provision  for  spring 
hinges,  which  offer  little  opening 
resistance  and  closing  forces  in  the  1  to 
2  pounds  of  force  range.  The 
requirement  specifies  that  such  hinges 
be  adjusted  so  as  to  close  from  an  open 
position  of  70  degrees  no  faster  than  1.5' 
seconds. 

Two  new  provisions  are  provided  for 
door  surfaces  and  vision  lites.  Section 
404.2.10  requires  that  swing  doors  have 
a  smooth  surface  on  the  push  side  that 
extends  the  full  width  of  the  door.  This 
provision  derives  from  the  ANSI 
A117.1-1992  standard  and  is  intended 
to  permit  wheelchair  footrests  to  be 
used  in  pushing  open  doors  without 
risking  entrapment  on  the  stile. 
Exceptions  to  this  requirement  are 
provided  for  certain  types  of  doors,  such 
as  tempered  glass  doors  without  stiles. 
Section  404.2.11  requires  that,  where 
vision  panels  in  or  adjacent  to  doors  are 
provided,  the  bottom  of  at  least  one 
glazed  panel  be  no  higher  than  43 
inches  from  the  floor  for  access  to 
people  using  wheelchairs  or  who  are  of 
short  stature.  This  height  permits 
hardware  to  remain  at  industr>-  standard 
locations.  The  Board  has  added  an 
exception  for  vision  lites  that  are  more 
than  66  inches  from  the  floor  or  ground, 
measured  to  the  lowest  part. 

Section  404.3  addresses  automatic 
doors.  As  in  ADAAG  4,13.12,  full- 


powered,  low-energy,  and  power- 
assisted  doors  are  addressed,  and  the 
industry  standards  (ANSI/BHMA  156.10 
and  156.19)  are  referenced.  The  revised 
guidelines,  as  indicated  in  section 
105.2,  reference  the  most  recent  version 
of  these  standards  (1996).  Requirements 
in  ADAAG  4.13.12  for  door  opening 
speed  and  forces  have  been  removed 
since  they  are  addressed  by  the 
referenced  standards.  Other  differences 
from  ADAAG  include: 

•  clarification  that  the  required  32 
inch  minimum  clear  opening  applies  to 
both  power-on  and  power-failure  modes 
and  that  the  clear  width  for  automatic 
doors  is  based  on  the  clear  opening 
provided  by  all  leafs  when 
simultaneously  in  the  open  position 
(404.3.1); 

•  addition  of  a  requirement  that 
maneuvering  clearances  specified  for 
swing  doors  be  provided  at  power- 
assisted  doors  since  such  doors  are 
manually  operated  (404.3.2); 

•  addition  of  a  requirement  that 
labels  and  warning  signs  for  automatic 
doors  meet  requirements  in  section 
703.4  for  non-tactile  signage  (404.3.6); 
and 

•  addition  of  a  requirement  by  the 
Board  that  the  clear  break  out  opening 
for  swinging  or  sliding  automatic  doors 
be  at  least  32  inches  in  emergency  mode 
so  that  an  accessible  route  through  them 
is  maintained  in  emergencies  (404.3.7). 

405    Ramps 

Requirements  for  ramps  are  based  on 
those  in  ADAAG  4,8.  Differences  from 
ADAAG  concern: 

•  removal  of  the  requirement  that 
'the  least  possible  [running]  slope"  be 

used  for  any  ramp,  which  is  considered 
too  vague  from  a  compliance  standpoint 
(the  1:12  maximum  slope  has  been 
retained)  (405.2); 

•  the  maximum  cross  slope  has  been 
changed  from  1:50  to  1:48  for 
consistencv  with  model  building  codes 
(405.3); 

•  clarification  is  provided  that 
changes  in  level  other  than  the  running 
and  cross  slopes  are  not  permitted  on 
ramp  runs  (405.4); 

•  clarification  is  added  that  the 
required  clear  width  (36  inches 
minimum)  is  measured  between  the 
leading  edge  of  handrails  (405.5); 

•  clarification  is  provided  that  ramp 
landings  cannot  slope  more  than  1:48  or 
have  any  other  change  in  level  (405.7.1) 
and  that  ramp  landings  and  door 
maneuvering  clearances  can  overlap 
(405.7,5);  and 

•  revision  of  the  requirement  for 
handrails  so  that  it  applies  to  any  ramp 
with  a  rise  greater  than  6  inches  but  not 
to  those  with  a  horizontal  projection 
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greater  than  72  inches  since  it  can 
discourage  shallower  slopes  on  short 
ramps  (405.8). 

In  addition,  further  specification  is 
provided  for  edge  protection  in  section 

405  t^.  This  section  is  clearer  than 
ADAAG  4.8.7  in  recognizing  surface 
extensions  beyond  handrails  (12  inches 
minimum)  and  in  recognizing  guards, 
curbs,  or  barriers  that  prevent  passage  of 
a  4  inch  diameter  sphere  at  the  ground 
Dr  floor  surface.  Exceptions  are  provided 
to  clarifv  that  edge  protection  is  not 
required  on  curb  ramps  with  flared 
sides  or  returned  curbs,  at  stair  or  ramp 
openings  at  landings,  or  at  landings  that 
have  a  maximum  '  j  inch  drop-off 
within  10  inches  horizontally  of  the 
minimum  landing  area, 

406  Curb  Ramps 
Requirements  for  curb  ramps  in  the 

revised  guidehnes  are  consistent  with 
those  in  ADAAG  4.7.  Revisions  made  to 
requirements  for  ramps,  such  as  the 
clarification  that  changes  in  level  other 
than  the  running  and  cross  slope  are 
prohibited,  apply  to  curb  ramps  as  well. 
ADAAG  originally  contained  a 
requirement  in  4.7.7  that  curb  ramp 
surfaces  have  a  raised  distinctive 
pattern  of  truncated  domes  to  serve  as 
a  warning  detectable  by  cane  or 
underfoot  to  alert  people  with  vision 
impairments  of  the  transition  to 
vehicular  ways.  This  warning  was 
required  for  curb  ramps  in  the  belief 
that  their  sloped  surfaces  removed  the 
tactile  cue  provided  by  the  straight  drop 
off  of  a  curb.  In  response  to  concerns 
about  the  specification,  which  was 
based  on  research,  the  availability  of 
complying  products,  proper 
maintenance  such  as  snow  and  ice 
removal,  usefulness,  and  safety 
concerns,  the  Board  suspended  this 
requirement  jointly  with  the 
departments  of  Justice  and 
Transportation  in  luly  1994.  This  action 
suspended  the  requirements  for 
detectable  warnings  at  curb  ramps, 
hazardous  vehicular  areas,  and 
reflecting  pools  until  July  26,  1996, 
pending  the  results  of  a  research  project 
on  the  need  for  detectable  warnings  at 
these  locations  and  at  vehicular- 
pedestrian  intersections  in  the  public 
right-of-wav. 

The  research  project  showed  that 
vehicular-pedestrian  intersections  are 
very  complex  environments  and  that 
pedestrians  who  are  blind  or  visually 
impaired  use  a  combination  of  cue.s  to 
detect  intersections  The  research 
project  found  that  detectable  warnings 
helped  some  pedestrians  who  are  blind 
or  visuallv  impaired  locate  and  identify 
curb  ramps.  However,  the  detectable 
warnings  had  only  a  modest  impact  on 


overall  performance  because,  in  their 
absence,  pedestrians  who  are  blind  or 
visually  impaired  used  other  cues  that 
might  be  available  to  detect  the 
intersection.  The  research  project 
indicated  that  there  may  be  a  need  for 
additional  cues  at  some  types  of 
intersections.  The  research  project  did 
not  identify  the  specific  conditions 
where  such  cues  should  be  provided. 
The  research  project  suggested  that 
other  technologies,  which  may  be  less 
costly  and  equally  or  more  effective 
than  detectable  warnings,  be  explored 
for  providing  information  about 
intersections. 

In  1996.  the  Access  Board  and  the 
departments  of  Justice  and 
Transportation  extended  the  suspension 
of  the  detectable  warning  requirements 
to  July  26,  1998,  to  allow  the  Board's 
ADAAG  Review  Advisory  Committee  to 
conduct  its  review  of  ADAAG  and  to 
make  recommendations  for  revising  and 
updating  the  document.  The  suspension 
has  been  extended  to  July  26,  2001.  The 
advisory  committee  recommended  that 
the  requirement  for  detectable  warnings 
at  platform  edges  in  transportation 
facilities  be  retained.  The  advisory 
committee  also  made  specific 
recommendations  for  permitting 
equivalent  tactile  surfaces,  and 
technology  or  other  means  to  provide 
equivalent  detectability  of  the  platform 
edge  as  an  alternative  to  the  truncated 
dome  surface  (see  discussion  at  section 
705).  The  advisory  committee  did  not 
make  any  recommendations  regarding 
the  provision  of  detectable  warnings  at 
other  locations  within  a  site.  The 
advisory  committee  suggested  that  the 
appropriateness  of  providing  detectable 
warnings  at  vehicular-pedestrian 
intersections  in  the  public  right-of-way 
should  be  established  first,  and  the 
application  to  other  locations  within  a 
site  should  be  considered  afterwards. 
The  Board  has  not  included  a 
requirement  for  detectable  warnings 
within  a  site  (i.e.,  at  hazardous  vehicular 
areas  or  reflecting  pools)  or  at  curb 
ramps. 

Section  406.7  addresses  curb  ramps 
provided  at  pedestrian  islands  which  is 
consistent  with  ADAAG  4.7.11  and 
requires  clear  floor  space  at  the  top  of 
ramps.  The  Board  has  added  further 
detail  on  the  width  and  location  of  this 
space  relative  to  the  curb  ramp.  A 
requirement  in  ADAAG  4.7.8  that  curb 
ramps  be  located  or  protected  so  as  not 
to  be  obstructed  by  parked  vehicles  has 
been  removed  because  it  is  not  always 
possible  to  prevent  such  obstruction 
solely  through  curb  ramp  design: 
operational  factors,  such  as  local  traffic 
laws  and  their  enforcement  are  also  a 
key  factor. 


407    Elevators 

Requirements  for  passenger  elevators 
in  ADAAG  4.10  are  updated  in  section 
407.  Elevators  must  meet  the  industry 
safety  code,  ASME/ANSI  A17.1, 
according  to  the  most  recent  version 
(1993  with  1994  and  1995  addenda)  as 
indicated  in  section  105.2.  In  addition 
to  the  types  of  passenger  elevators 
recognized  by  ADAAG,  the  revised 
guidelines  provide  technical  criteria  for 
two  new  types  of  elevators  destination- 
oriented  elevators  in  407.3  and  limited- 
use/  limited-application  (LULA) 
elevators  in  407.4.  A  new  subsection. 
407.5.  is  also  provided  for  existing 
elevators  that  are  altered. 

Section  407.2  covers  passenger 
elevators  currently  addressed  by 
ADAAG.  A  reference  in  ADAAG  4.10.1 
to  "combination  passenger  and  freight 
elevators"  has  been  removed  because 
the  type  of  elevator  this  was  intended  to 
cover  is  generally  considered  a 
"passenger  elevator"  by  the  ASME 
Elevator  Safety  Code,  which  does  not 
address  "combination"  elevators. 

A  change  is  made  to  specifications  for 
car  size  in  section  407.2.8.  AD.AAG 
4.10.9  recognizes  two  standard  car 
configurations  based  on  early  industry 
conventions  and  provides  a  general 
performance  standard  requiring  that 
users  be  able  to  enter  the  car,  maneuver 
within  reach  of  the  controls,  and  exit 
from  the  car.  The  advisory  committee 
considered  these  specifications  too 
restrictive  since  they  did  not  specify- 
other  standard  configurations,  such  as 
the  elongated  hospital-type  car,  that  are 
considered  to  meet  the  general 
performance  standard.  In  Table  407.2.8, 
a  greater  variety  of  inner  car  dimensions 
are  permitted.  In  addition  to  those 
specified  by  ADAAG.  this  table  also 
permits  cars  with  minimum  inner 
dimension^of  54  by  80  inches  and  60 
by  60  inches.  Other  configurations  that 
provide  specified  wheelchair  turning 
space  wholly  within  the  car  are  also 
allowed.  With  respect  to  the  clear  width 
of  the  door  opening,  recognition  of  a  Vb 
inch  tolerance  is  provided  to 
accommodate  common  industry  sizes 
using  "hard"  metric  equipment  sizes. 

Other  revisions  for  standard  elevators 
include: 

•  changing  the  height  of  call  buttons 
from  42  inches  "centered"  to  a  range 
between  35  to  48  inches  measured  to 
each  button  centerline  (407.2.2); 

•  adding  requirements  for  the 
frequency  (1500  Hz  maximum)  and 
decibel  ranges  (20  to  80  dBA)  for  hall 
call  buttons  (407.2.3)  (while  the 
advisory  committee  recommended  that 
this  be  measured  at  the  annunciator,  the 
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Board  is  requiring  measurement  at  the 
call  button,  closer  to  the  user): 

•  specifying  that  the  minimum  size  of 
visible  hall  signals  be  measured  "along 
the  vertical  centerline  of  the  element," 
a  Board  change  that  takes  into  account 
triangular  signals  (407.2.3.2.2); 

•  revising  requirements  for  tactile 
signs  at  hoistway  entrances  by 
specif\'ing  that  the  60  inch  height  is 
measured  to  the  baseline  of  the 
character  (instead  for  the  centerline)  for 
consistency  with  other  tactile  signage 
requirements  (407.2.4); 

•  auuiiig  a  xequirement  that  a  tactile 
star  be  provided  at  the  main  entry  level 
hoistway  entrance,  and  removing 
language  regarding  the  use  of  applied 
plates  since  it  was  considered  advisory 
(407.2.4); 

•  adding  requirements  for  car 
controls  so  that  numbers  are  provided  in 
ascending  order  and,  in  the  case  of 
multiple  columns,  read  left  to  right 
(407.2.11.1); 

•  recognizing  the  use  of  keypads  as 
an  option  to  control  panels  (which 
provides  an  option  in  situations  where 
it  would  be  difficult  to  locate  all  buttons 
nf  a  control  panel  within  the  specified 
reach  range)  and  requiring  that  thev 
follow  the  .standard  telephone  kevpad 
arrangement  and  have  tactile  characters 
(407.2.11.2); 

•  providing  a  maximum  decibel  level 
(80  dBA)  ffir  audible  car  position 
indicators  (407.2.12.2); 

•  requiring  car  position  indicators  to 
provide  automatic  verbal 
announcements  because  of  the  ready 
dvailabiiitv  of  such  indicators,  and 
allowing  audible  .signals  only  in  slow- 
moving  elevators  having  a  maximum 
rated  speed  of  200  feet  per  minute 
(407.2.12.2);  and 

•  requirin.t;  that  "pssential" 
information  be  presented  in  both  tactile 
and  visual  form  where  instructions  for 
the  use  of  emergency  communication 
equipment  are  provided  (407.2.13). 

Question  21:  The  Board  is  considering 
requiring  a  frequency  band  width  of  300 
tn  3000  Hz  for  hall  signals  (407.3.2)  in 
the  final  rule  and  seeks  comment  on 
such  a  requirement  as  it  would  affect 
intelligibility  for  people  who  are  hard  of 
hearing  and  others.  Information  on  the 
availability  of  products  and  costs  of 
such  a  requirement  is  requested. 

Question  22:  Section  407.2.13 
addresses  two-way  emergency 
communication  systems  and  requires 
that  emergency  signaling  devices  not  be 
limited  to  voice  communication.  The 
Board  seeks  information  and  product 
literature  on  emergency  communication 
devices  and  communication 
technologies  that  provide  two-way 
communication  in  a  manner  accessible 


to  people  who  are  deaf  and  others  who 
cannot  use  voice  communication.  The 
Board  will  consider  adding  a 
requirement  for  more  interactive 
emergency  communication  devices  that 
provide  such  access  if  they  are  presently 
available  and  if  the  costs  and  benefits 
can  be  demonstrated. 

The  advisory  committee  also 
recommended  lowering  the  maximum 
height  for  control  buttons  from  54  to  48 
inches,  consistent  with  its 
recommendations  for  reach  ranges 
generally.  This  recommendation  is 
based  on  a  report  from  the  Little  People 
of  America  indicating  that  a  54  inch 
height  is  too  high  for  most  people  of 
short  stature.  As  discussed  at  section 
308  above,  the  Board  has  not  included 
this  requirement.  The  advisory 
committee  recognized  a  potential 
adverse  impact  of  a  lower  maximum 
height  on  elevators  with  panels  that 
must  have  a  large  number  of  buttons  in 
a  limited  amount  of  space  and 
recommended  an  exception  that  would 
allow  the  54  inch  maximum  height  for 
elevators  with  more  than  16  stops. 

Section  407.3  provides  technical 
requirements  for  destination-oriented 
elevators.  These  elevators  are  different 
from  standard  elevators  in  that 
passengers  indicate  their  floor 
destination,  typically  using  a  keypad, 
when  calling  an  elevator.  The 
responding  car  is  programmed  by  the 
time  of  arrival  to  the  destination!  This 
system  allows  more  efficient  utilization 
of  elevators  by  reducing  the  number  of 
stops  per  trip.  The  revised  guidelines 
require  that  these  elevators  complv  with 
the  ASME/ANSI  A17.1  safety  standard 
and  with  most  of  the  requirements  for 
standard  elevators  in  407.2.  Different 
specifications  are  provided  for  call 
buttons,  hall  signals,  car  controls,  car 
position  indicators,  and  hoistway 
entrance  designations.  Provisions 
specific  to  destination  elevators  require: 

•  keypads,  where  provided  instead  of 
call  buttons,  to  have  a  standard  phone 
keypad  arrangement  (407.3.1); 

•  different  visible  and  audible  car 
arrival  signals  for  each  car  in  a  bank 
which  correspond  to  those  signals  given 
when  registering  a  call  so  users  know 
which  car  is  responding  to  their  call 
(407.3.2); 

•  location  of  car  controls,  which 
typically  include  only  emergency 
controls,  within  35  to  48  inches  from 
the  floor  (since  fewer  buttons  are 
provided,  the  Board  has  retained  the  48 
inch  maximum  instead  of  the  54  inch 
maximum  specified  for  other  elevators) 
(407.3.3); 

•  visual  display  of  each  floor  at 
which  a  car  has  been  programmed  to 
stop,  and  automatic  verbal 


announcement  of  each  floor  me  car 
stops  at  (407.3.4);  and 

•  tactile  identification  of  each  car  at 
the  hoistway  entrance  so  persons  with 
vision  impairments  can  identify  the  car 
responding  to  their  call  (407.3.5). 

The  revised  guidelines  also  provide 
technical  requirements  for  LULA 
elevators.  This  type  of  elevator  is 
typically  smaller  and  slower  than  other 
passenger  elevators  and  is  used  for  low- 
traffic,  low-rise  installations,  including 
residential  facilities.  The  advisory 
committee  recommended  that  this  type 
of  elevator  be  allowed  where  a  standard 
elevator  is  not  required.  Since  this  kind 
of  elevator  requires  less  space  and  costs 
less,  the  advisory  committee  reasoned 
that  LULAs  will  provide  a  more  viable 
option  in  providing  vertical  access  in 
multi-story  buildings  not  required  to 
have  an  elevator.  The  technical 
requirements  for  these  elevators  are 
provided  in  section  407.4. 

Where  provided,  LULAs  would  be 
required  to  comply  with  the  applicable 
section  of  the  safety  code,  ASME/ANSI 
A17.1,  Chapter  XXV.  Most  of  the 
requirements  are  the  same  as  those  for 
other  elevators  except  that  LULAs  are 
not  subject  to  criteria  for  door  timing, 
door  delay,  or  car  position  indicators. 
Provisions  that  differ  from  those  for 
other  elevators  concern  doors,  car  size, 
and  car  controls.  Low-energy  power- 
operated  swing  doors  are  permitted  as 
an  alternative  to  sliding  doors  if  they 
meet  the  ANSI/BHMA  A156.19  standard 
and  requirements  in  section  404  of  this 
guideline.  They  are  required  to  remain 
open  for  at  least  20  seconds  when 
activated.  Sliding  doors  are  subject  to 
door  operation  requirements  of  other 
elevators.  A  smaller  car  size  is 
permitted;  42  inches  wide  minimum 
and  54  inches  deep  minimum  (with  a  36 
inch  minimum  width  allowed  for 
installations  in  existing  facilities).  Doors 
are  required  to  be  provided  on  the  short 
dimension.  While  considerably  smaller 
than  other  elevators,  these  dimensions 
are  intended  to  approximate  the 
maximum  car  size  possible  for  this  type 
of  elevator.  Car  controls  are  subject  to 
the  same  requirements  as  other  elevators 
except  that  they  must  be  installed  on  the 
side  wall. 

The  revised  guidelines  provide  more 
detail  than  ADAAG  on  the  requirements 
for  existing  elevators  that  are  altered. 
Section  407.5  provides  requirements  for 
other  elevators  that  are  altered  if  full 
compliance  with  407.2  is  not 
undertaken.  Such  elevators  are  subject 
to  most  of  the  requirements  for  new 
construction,  but  a  variety  of  allowances 
are  included  in  407.5  to  recognize  the 
potential  difficulty  of  bringing  existing 
equipment  into  full  compliance.  In 
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section  407.5.4,  smaller  cars  are 
permitted  if  thev  are  at  least  36  inches 
wide  and  54  inches  deep  with  a  clear 
floor  area  of  at  least  16  square  feet.  The 
advisory  committee  recommended  that 
a  48  inch  minimum  depth  be  permitted, 
but  the  Board  considers  the  54  inch 
minimum  depth  more  appropriate  in 
accommodating  a  wider  range  of 
mobility  aids,  including  scooters  with  a 
long  wheel  base.  This  specification 
replaces  provisions  in  ADAAG 
4.1.6(3)(c)  permitting  smaller  sized  cars. 
This  section  also; 

•  does  not  require  call  buttons  to  be 
raised  or  flush,  unless  new  buttons  are 
installed  (407.5.1); 

•  does  not  require  existing  hall 
signals  to  meet  new  construction 
requirements  for  frequency  (1500  Hz 
maximum)  or  decibel  levels  (20  to  80 
dBA),  unless  new  signals  are  installed 
(407.5.2); 

•  allows  existing  hoistway  swing 
doors  that  are  manually  operated  or 
automatic  if  they  provide  a  32  inch 
minimum  clear  width  and  have  a 
maximum  5  pounds  opening  force,  but 
requires  that  power-operated  car  doors 
not  begin  to  close  until  the  hoistway 
door  is  closed  (407.5.3); 

•  removes  an  exception  in  ADAAG 
4.16(3)(c)  that  allows  existing  safety 
door  edges  instead  of  automatic  door 
reopening  devices  which  the  advisory 
committee  considered  of  little  benefit 
(407,5.3); 

•  allows  existing  control  panels  not  to 
comply  where  a  fully-compliant  panel  is 
provided  (407.5.5.4); 

•  allows  car  control  buttons  to  be 
recessed  and  provides  flexibility  in  the 
location  of  tactile  markings  at  existing 
control  panels  but  requires  that  new- 
panels  fully  comply  (407.5.5); 

•  allows  existing  car  position 
indicators  not  to  comply  (407.5.6);  and 

•  requires  that  accessible  elevators  be 
identified  by  the  International  Symbol 
of  Accessibility  unless  all  elevators  in  a 
building  are  accessible. 

408     Wheelchair  IPlatformj  Lifts 

Requirements  for  wheelchair  lifts  are 
consistent  with  those  in  ADA.'KG  4.11  in 
specifying  ground  and  floor  surfaces, 
clear  floor  space,  and  operable  parts. 
Like  ADAAG,  the  revised  guidelines 
require  compliance  with  the  safety  code 
for  elevators  and  escalators.  ASME/ 
ANSI  A  17.1.  but  references  the  most 
recent  edition  as  indicated  in  section 
105.2.  The  final  rule  will  reference  the 
ASME/ ANSI  A18.1  Safety  Standard  for 
Platform  Lifts  and  Stairway  Chairlifts  if 
the  new  .standard  is  published  prior  to 
the  publication  of  the  final  rule  The 
revised  guidelines  provide  additional 
specifications  for  lift  doors  and  gates  in 


section  408.2  that  are  not  contained  in 
ADAAG.  These  additional  specifications 
are  designed  to  facilitate  unassisted 
entry  and  exit.  Wheelchair  lifts  with 
doors  or  gates  on  opposing  sides 
generally  facilitate  lift  use  by  permitting 
a  forward  approach  to  both  entry  and 
exit  doors  or  gates.  The  revised 
guidelines  require  lifts  that  do  not 
provide  this  "pass  through"  to  have  low- 
energy,  power-operated  doors  or  gates 
that  meet  the  applicable  requirements  of 
the  ANSI/BHMA  A156.19  standard.  As 
with  LULA  elevators,  doors  or  gates  are 
required  to  remain  open  for  at  least  20 
seconds  when  activated. 

409    Accessible  Means  of  Egress 

The  advisory  conunittee 
recommended  revising  the  criteria  for 
accessible  means  of  egress  to  make  them 
more  consistent  with  model  building 
codes  and  standards.  These  changes 
serve  to  provide  more  detail  on  the 
acceptable  components  of  accessible 
means  of  egress.  Section  409.1 
recognizes  that  an  accessible  route 
complying  with  section  402  can  be  used 
as  an  accessible  means  of  egress,  except 
for  wheelchair  lifts,  which  are  not 
permitted  as  part  of  accessible  means  of 
egress  because  they  are  not  generally 
provided  with  standby  power  that 
would  allow  them  to  remain  functional 
in  emergencies  when  power  is  lost.  New 
requirements  are  provided  for  the  use  of 
exit  stairways  and  elevators  that  are  part 
of  an  accessible  means  of  egress  when 
provided  in  conjunction  with  horizontal 
exits  or  areas  of  refuge  meeting  section 
410.  A  horizontal  exit  is  a  fire-safety 
concept  included  in  model  building 
codes  that  in  effect  creates  an  area  of 
refuge.  For  example,  a  story  is  divided 
into  areas  separated  by  a  fire  resistive 
wall.  The  fire  door  in  the  wall  is  the 
horizontal  exit  and,  in  the  event  of  a 
fire,  occupants  can  move  away  from  the 
fire  into  the  area  that  would  be 
protected  by  the  fire  resistive  wall 
(model  code  requirements  are  based  on 
the  assumption  that  fire  will  not  occur 
in  both  areas  simultaneously). 

Under  section  409.2,  exit  stairways 
can  serve  as  part  of  an  accessible  means 
of  egress  if  they  contain  an  area  of 
reftige  or  if  they  can  be  accessed  from 
either  an  area  of  refuge  or  a  horizontal 
exit.  Such  stairways  must  also  meet  the 
requirements  for  stairways  in  section 
504  and,  as  required  by  ADAAG,  have 
a  minimum  clear  width  of  48  inches 
between  handrails.  The  requirements  for 
exit  stairways  are  not  applicable  to 
facilities  not  required  to  have  areas  of 
refuge  (i.e.,  those  protected  throughout 
by  a  supervised  automatic  sprinkler 
system  and  open  parking  garages)  or  to 
exit  stairways  that  serve  a  single  guest 


room.  Exit  stairways  accessed  ft-om  a 
horizontal  exit  are  not  required  to 
provide  the  minimum  48  inch  clear 
width. 

While  typical  elevators  are  not 
designed  to  be  used  during  emergency 
evacuation,  there  are  elevators  that  are 
designed  with  standby  power  and  other 
features  according  to  the  elevator  safety 
standard  that  can  be  used  for 
evacuation.  The  revised  guidelines 
require  such  elevators  as  part  of  an 
accessible  means  of  egress  in  buildings 
where  accessible  floors  are  four  or  more 
stories  above  or  below  the  level  of  exit 
discharge  (section  207.2).  This  is 
consistent  with  model  codes.  Section 
409.3  provides  the  technical  criteria  for 
these  elevators  and  requires  standby 
power  so  that  emergency  or  other 
authorized  personnel  cjin  use  the 
elevator  for  evacuation  after  the  loss  of 
primary  electrical  power.  These 
elevators  must  meet  requirements  for 
emergency  operation  and  signaling 
devices  in  the  elevator  safety  code 
(ASME/ ANSI  A17.1.  Rule  211).  These 
elevators  must  be  accessed  from  a 
complying  area  of  refuge  or  a  horizontal 
access  except  in  facilities  equipped 
throughout  with  a  supervised  automatic 
sprinkler  system  or  open  parking 
garages,  which  are  exempt  from  the 
requirement  for  areas  of  refuge. 

410    Areas  of  Refuge 

The  revised  guidelines  use  the  term 
"areas  of  refuge"  instead  of  "areas  of 
rescue  assistance"  and  provides 
technical  requirements  that  would 
replace  those  in  ADAAG  4.3.11.  The 
revised  guidelines  introduce  some  new 
requirements  for  areas  of  refuge  and 
differ  from  ADAAG  in  not  listing  each 
type  of  space  that  can  serve  as  an  area 
of  refuge.  Requirements  for  location 
(410.2),  construction  (410.4),  and  smoke 
resistance  (410.5)  replace  the  space- 
specific  criteria  in  ADAAG  4.3.11.1. 
Section  410.2  introduces  a  maximum 
travel  distance  to  an  area  of  refuge  that 
is  based  on  the  travel  distance  permitted 
for  the  occupancy  by  the  administrative 
authority.  This  section  also  clarifies  that 
each  area  of  refuge  must  have  direct 
access  to  an  exit  stairway  or  evacuation 
elevator. 

Under  section  410.4,  smoke  barriers 
separating  areas  of  refuge  ft-om  the  rest 
of  the  floor  must  have  a  minimum  one- 
hour  fire-resistance  rating,  and  doors  in 
the  smoke  barrier  must  have  a  minimum 
20  minute  fire-resistance  rating.  These 
requirements  and  others  pertaining  to 
doors  and  openings,  including  those  for 
heating,  ventilation,  and  air 
conditioning  (HVAC)  coincide  with 
those  in  ADAAG  as  specified  for  areas 
of  rescue  assistance  based  on  their 
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location.  Section  410.5  is  more  direct 
than  ADAAG  in  requiring  all  area.s  of 
refuge  to  be  designed  to  prevent  the 
intrusion  of  smoke.  This  requirement 
does  not  apply  to  facilities  protected 
throughout  (including  areas  of  refuge 
provided  although  not  required)  by  a 
supervised  automatic  sprinkler  system. 
Consistent  with  ADAAG.  and  the  model 
codes,  special  design  requirements 
dealing  with  intrusion  of  smoke  is  not 
required  for  areas  of  refuge  located  in 
exit  stair  enclosures.  A  storv^-level 
landing  within  a  fire  resistance  rated 
exit  enclosure  will  provide  a  satisfactory 
area  for  staging  evacuation  assistance. 
Section  410.5  also  specifies  that  where 
an  elevator  lobby  serves  as  an  area  of 
refuge,  the  hoistway  and  lobby  must 
comply  with  requirements  for  smoke- 
proof  enclosures  (unless  the  elevators 
are  in  an  area  of  refuge  formed  by  a 
horizontal  exit  or  smoke  barrier)"  This  is 
consistent  with  ADAAG.  but  the  revised 
guidelines  recognize  the  use  of 
horizontal  exits  or  smoke  barriers  in  this 
situation.  Also,  requirements  m  .ADAAG 
4.1.3.1(7)  for  activation,  fire  ratings,  and 
pressure  differentials  where  elevator 
lobbies  serve  as  areas  of  refuge  have  not 
been  included  in  the  re\ised  guidelines 
because  they  are  extensively  addressed 
by  contemporary  building  codes. 
Requirements  for  size  (410.3), 
communication  system  (410.6). 
instructions  (410.7).  and  identification 
(410.8)  are  consistent  with  ADAAG. 
Section  410.7  provides  greater  detail  on 
the  type  of  instructions  required  in  areas 
of  refuge.  Instructions  must  include 
directions  to  other  means  of  egress, 
urging  people  to  use  exit  stairs  if  they 
can.  information  on  evacuation 
assistance  and  how  to  summon  it.  and 
directions  for  using  the  required  two- 
way  communication  system. 

Question  23:  Section  410.6  requires 
that  emergency  communication  systems 
have  visible  signals  in  addition  to 
audible  signals  so  that  limited 
communication  access  is  provided  for 
people  who  are  deaf  or  hard  of  hearing. 
Use  of  two-way  communication  systems 
is  recognized  but  not  required.  As  with 
elevator  communication  systems,  the 
Board  seeks  information  and  product 
literature  on  emergency  communication 
devices  and  communication 
technologies  that  provide  two-way 
communication  in  a  manner  accessible 
to  people  who  are  deaf  and  others  who 
cannot  use  voice  communication  The 
Board  will  consider  adding  a 
requirement  for  more  interactive 
emergency  communication  devices  that 
provide  such  access  if  they  are  presently 
available  and  if  the  costs  and  benefits 
can  be  demonstrated. 


Chapter  5:  General  Site  and  Building 
Elements 

Chapter  5  contains  requirements  for 
accessible  parking  and  passenger 
loading  zones,  stairways,  and  handrails. 

502    Parking  Spaces 

This  section  is  substantively 
consistent  with  ADAAG  4.6,  except  for 
changes  concerning  identification  of  van 
spaces  and  accessible  routes. 
Requirements  in  502.6  for  the 
identification  of  spaces  have  been 
revised  by  adding  a  specific  mounting 
height  (60  inches  above  the  ground 
measured  to  the  bottom  edge  of  the 
sign):  ADAAG  4.6.4  requires  signs  to  be 
located  so  that  they  are  not  "obscured 
by  a  vehicle  parking  in  the  space."  In 
addition,  the  requirement  that  van 
spaces  be  designated  as  "Van- 
accessible"  has  been  removed.  The 
advisory  committee  recommended  this 
action  because  this  designation  has  been 
misinterpreted  as  reserving  spaces 
solely  for  van  users  when  in  fact  it  was 
intended  only  to  identify-  those  spaces 
better  suited  for  van  use.  A  requirement 
in  ADAAG  that  parked  vehicle 
overhangs  not  reduce  the  clear  width  of 
connecting  accessible  routes  has  been 
removed  as  it  is  redundant  with  the 
requirement  for  clear  width. 

Other  revisions  have  been  made  in 
sections  502.3  and  502.4  to  clarify  that: 

•  access  aisles  are  to  be  marked: 

•  changes  in  level  beyond  the 
maximum  1:48  slope  are  not  permitted 
for  either  the  space  or  the  access  aisle: 
and 

•  the  access  aisle  must  be  at  the  same 
level  as  the  parking  space. 

Requirements  for  the  location  of 
accessible  parking  in  ADAAG  4.6.2  have 
been  relocated  to  Chapter  2  at  208.4 
since  these  provisions  contain  scoping 
information. 

503  Passenger  Loading  Zones 

Requirements  for  passenger  loading 
zones  are  based  on  those  contained  in 
ADAAG  4.6.6  Unlike  the  scoping 
provisions  in  209.  the  technical  criteria 
of  this  section  have  not  been 
significantly  changed.  Requirements 
have  been  added  in  section  503.3  and 
503.4  to  clarify  that: 

•  access  aisles  are  to  be  marked; 

•  changes  in  level  beyond  the 
maximum  1:48  slope  are  not  permitted 
for  either  the  space  or  the  access  aisle: 
and 

•  the  access  aisle  must  be  at  the  same 
level  as  the  parking  space. 

504  Stairways 

Two  new  provisions  have  been  added 
to  the  requirements  for  stairs  contained 
in  ADAAG  4.9.  In  section  504.2.  a  riser 


height  of  4  to  7  inches  is  specified, 
consistent  with  some  model  codes  and 
the  ICC/ ANSI  All 7.1  standard.  ADAAG 
requires  a  uniform  riser  height  but  does 
not  specify'  a  dimension.  Section  504.4 
permits  an  allowable  slope  up  to  1:48 
for  tread  surfaces  to  allow  for  drainage 
and  prohibits  changes  in  level  on  treads. 
ADAAG  does  not  address  tread  slope. 

505    Handrails 

Requirements  for  handrails  at  ramps 
and  stairs  in  ADAAG  4.9.4.  4.8.5,  and 
4.26  have  been  combined  into  one 
subsection  in  the  revised  guidelines.  An 
exception  in  505.2  from  the  requirement 
for  handrails  on  both  sides  of  aisle 
ramps  has  been  expanded  to  include 
aisle  stairs  since  the  revised  scoping  for 
stairs  is  likely  to  cover  stairs  not 
covered  by  ADAAG.  However,  this 
exception  has  been  limited  to  one 
handrail,  whereas  ADAAG  currently 
exempts  both  handrails. 

In  sections  505.3  and  505.4,  revisions 
have  been  made  to  clarify  that  handrails 
are  not  required  to  be  continuous  at 
aisle  seating  and  that  the  handrail 
height  is  to  be  consistent  along  a 
stairway  or  ramp.  In  section  505.5,  the 
1 '  2  inch  knuckle  clearance  in  ADAAG 
has  been  changed  from  an  absolute  to  a 
minimum  dimension.  The  advisor\' 
committee  recommended  this  change 
because  an  absolute  or  maximum 
clearance  is  intended  to  prevent 
entrapment:  this  rationale  was 
considered  more  pertinent  to  grab  bars 
than  to  handrails.  Also,  some  building 
codes  require  a  clearance  greater  than 
IV-  inches.  Another  difference  concerns 
specifications  for  gripping  surfaces  in 
section  505.6.  The  revised  guidelines 
specify  what  is  considered  a 
"continuous"  gripping  surface  by 
defining  allowable  interruptions  by 
handrail  brackets  or  balusters.  Under 
this  provision,  surface  interruptions  are 
not  considered  obstructions  if  they 
obstruct  no  more  than  20%  of  the 
handrail  length:  have  horizontal 
projections  beyond  the  sides  of  the 
handrail  at  least  2 '2  inches  below  the 
bottom  of  the  handrail;  and  edges  have 
a  Va  inch  minimum  radius. 

Many  questions  have  arisen  about  the 
ADAAG  specification  in  4.26.2  for 
handrail  diameter  of  1 V4  to  1 V2  inches 
(indicated  in  Figure  39  as  the  outside 
diameter)  particularly  in  the  use  of  pipe. 
Section  505.7  changes  this  range  to  1 'A 
to  2  inches  and  clarifies  its  application 
to  the  outside  diameter.  The  advisorv' 
committee  pointed  to  studies  that  show 
a  larger  cross-section  is  more  graspable 
and  allows  a  stronger  grip.  This  section 
also  provides  more  specific  guidance  on 
acceptable  alternatives  to  the  specified 
circular  cross-section.  Non-circular 
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cross-sections  are  permitted  that  have  a 
perimeter  dimension  between  4  to  6V4 
inches  and  a  cross-section  diameter  of 
2V4  inches  maximum.  Section  505  10 
covers  handrail  extensions  and  clarifies 
that  they  are  not  required  at  handrails 
in  aisles  serving  seating  where  handrails 
are  necessarily  discontinuous. 

Chapter  6  Plumbing  Elements  and 
Facilities 

Chapter  6  provides  technical 
requirements  for  plumbed  fixtiu-es  and 
toilet  and  bathing  rooms  and  replaces 
those  for  such  elements  and  spaces  in 
ADAAG  4.15  through  4  24 

Previously  adopted  amendments  to 
ADAAG  that  provide  alternate 
specifications  for  building  elements 
designed  for  children's  use  are  included 
in  the  revised  guideliiws.  These 
specifications  address  drinking 
fountains,  water  closets,  toilet 
compartments,  lavatories  and  sinks  The 
provisions  have  been  editorially  revised 
to  fit  into  the  new  format  of  the  revised 
guidelines  but  remain  substantively  the 
same.  As  with  the  current  ADAAG. 
these  provisions  are  provided  as 
exceptions  to  requirements  that  are 
based  on  adult  dimensions.  Use  of  the 
alternate  specifications,  while  optional, 
will  be  driven  where  an  element  or 
space  is  designed  specifically  for 
cnildren's  use.  The  alternate 
specifications  address  clear  floor  space 
at  drinking  fountains  (602.2).  water 
closets  and  toilet  compartments  (604.1. 
604.9),  grab  bar  heights  (609.3).  and 
knee  clearances  at  lavatories  and  sinks 
(606.2). 

ADAAG  4.1.3(11)  permits  toilet  rooms 
provided  for  the  use  of  occupants  of 
specific  spaces,  such  as  the  private  toilet 
room  for  the  occupant  of  a  private 
office,  to  be  "adaptable.  "  Adaptable 
refers  to  design  that  allows  certain 
access  features,  such  as  grab  bars,  to  be 
added  or  altered  after  construction 
when  needed  to  accommodate  a  person 
with  a  disability.  The  revised  guidelines 
retain  this  provision  but  provide  more 
guidance  on  the  type  of  spaces  covered 
and  on  what  constitutes  "adaptability" 
throughout  Chapter  6.  Instead  of  relying 
on  a  general  scoping  provision  as  in 
current  ADAAG,  the  revised  guidelines 
provide  a  series  of  exceptions  to 
technical  criteria  for  doors  to  toilet  and 
bathing  rooms  (603.2.3).  toilet  seat 
heights  (604.4),  grab  bars  at  water 
closets  (604.5).  bathtubs  (607.4),  and 
showers  (608.3).  and  lavator\'  knee 
clearance  and  counter  heights  (606.2, 
606.3)  These  exceptions  are  applicable 
to  toilet  and  bathing  rooms  "for  a  single 
occupant,  accessed  only  through  a 
private  office  and  not  for  common  or 
public  use." 


602    Drinking  Fountains  and  Water 
Coolers 

Requirements  for  drinking  fountains 
and  water  coolers  derive  from  those  in 
ADAAG  4.15.  Like  ADAAG.  a  forward 
approach  is  required  at  wall-  or  post- 
mounted,  cantilevered  units  in  section 
602.2.  A  parallel  approach  is  permitted 
at  other  types  of  units,  such  as  those 
that  are  floor-mounted. 

Question  24  A  forward  approach  to 
drinking  fountains  provides  easier 
access  than  a  parallel  approach.  Should 
a  forward  approach,  which  includes 
knee  and  toe  clearances  below  the  unit, 
be  required  at  all  drinking  fountains  for 
aduhs  that  must  be  accessible?  Such  a 
requirement  may  be  included  in  the 
final  rule. 

It  is  also  specified  that  clear  floor 
space  for  either  a  forward  or  parallel 
approach  "be  cantered  on  the  unit,"  a 
stipulation  not  contained  in  ADAAG  but 
that  is  consistent  with  the  intent  of  the 
clear  floor  space  requirement  for  a 
forward  approach.  ADAAG  4.15.4 
requires  that  controls  meet  operation 
requirements  and  be  mounted  at  the 
front  of  the  unit  or  on  the  side  near  the 
front  edge.  The  revised  guidelines 
require  operable  parts  to  meet  section 
309,  which  not  only  covers  the 
operation  requirements  but  also  requires 
location  within  the  applicable  forward 
or  side  reach  range. 

ADAAG  4.15.3  requires  the  spout  to 
be  at  the  front  of  the  unit.  Section  602.5 
is  more  specific  on  the  spout  location 
and  requires  the  location  based  on  the 
approach  provided;  no  more  than  5 
inches  from  the  front  edge  (including 
bumpers)  and  at  least  15  inches  from  the 
vertical  support  at  units  with  a  forward 
approach  and  3V2  inches  maximum 
from  the  front  edge  (including  bumpers) 
at  units  providing  a  side  approach. 
Additional  specification  is  provided  for 
the  water  flow  based  on  requirements  in 
the  ICC/ ANSI  All 7.1  standard.  Like 
ADAAG  4.15.3,  the  water  flow  must  be 
at  least  4  inches  high  to  allow  insertion 
of  a  cup  or  glass  under  the  flow. 
ADAAG  is  more  specific  with  respect  to 
round  or  oval  bowls,  which  are  required 
to  have  spouts  positioned  so  that  the 
water  flow  is  within  3  inches  of  the 
front  edge  of  the  unit.  Section  602.6  of 
the  revised  guidelines  specifies  the 
maximum  angle  of  the  water  flow 
measured  horizontally  relative  to  the 
front  face  of  the  unit  (30  degrees  where 
the  spout  is  located  within  3  inches 
from  the  front  and  15  degrees  where  the 
spout  is  located  within  3  to  5  inches 
from  the  front). 

The  advisory  committee 
recommended  removing  access 
requirements  for  people  who  have 


difficulty  bending  or  stooping,  in  part 
because  ADAAG  does  not  provide  any 
technical  criteria  for  such  access.  The 
Board  has  retained  a  requirement  for 
standing  access  at  a  portion  of  units  and 
has  provided  in  section  602.7  a 
requirement  for  the  spout  height  (39  to 
43  inches  measured  from  the  floor  or 
ground  to  the  spout  outlet).  This  range 
is  based  on  the  height  of  certain 
drinking  fountain  models  currently 
available  in  the  marketplace. 

603     Toilet  and  Bathing  Rooms 

This  section  contains  requirements  for 
toilet  and  bathing  rooms  found  in 
ADAAG  4.22  and  4.23  with  several 
substantive  revisions.  Like  ADAAG, 
section  603.2.3  prohibits  doors  from 
swinging  into  the  clear  floor  space 
required  for  any  fixture.  However,  an 
exception  from  this  requirement  has 
been  provided  for  individual-use  toilet 
and  bathing  rooms  where  clear  floor 
space  for  an  occupied  wheelchair  is 
provided  beyond  the  arc  of  the  door 
swing.  The  advisory  committee  felt  that 
the  rationale  for  the  ADAAG 
requirement  is  most  relevant  to  multi- 
user toilet  or  bathing  facilities  and  that 
in  single-user  facilities,  wheelchair 
space  beyond  the  arc  of  the  door  swing 
is  sufficient.  This  exception  in  no  way 
affects  the  requirement  in  603.2.1  for 
wheelchair  turning  space.  That 
requirement  is  applicable  to  single-  and 
multi-user  toilet  rooms.  For  those 
facilities  designed  to  serve  a  single 
occupant  accessed  only  through  a 
private  office  and  not  for  public  or 
common  use,  a  second  exception  allows 
the  door  to  swing  into  fixture  clear  floor 
space  where  the  swing  of  the  door  can 
be  reversed.  Section  603.4  provides  a 
new  requirement  that  coat  hooks  and 
fold-down  shelves,  where  provided,  be 
accessible.  Coat  hooks  must  be  within 
the  accessible  reach  ranges  specified  in 
section  308,  and  fold-down  shelves  are 
to  be  mounted  from  40  to  48  inches 
above  the  floor.  (This  requfrement  is 
also  restated  for  toilet  compartments  at 
604.8.3.)  In  addition,  a  requirement  for 
the  height  of  mirrors  in  the  ADAAG 
section  on  lavatories  (4.19)  has  been 
relocated  to  this  section  at  603.3. 

604     Water  Closets  and  Toilet 
Compartments 

This  section  integrates  requirements 
in  ADAAG  4.16  and  4.17  for  water 
closets  and  toilet  compartments. 
Requirements  in  604.2  through  604.7 
apply  to  water  closets,  including  those 
located  in  toilet  compartments,  and 
requirements  in  604.8  are  specific  to 
toilet  compartments.  Section  604.9 
provides  criteria  for  toilet  compartments 
designed  according  to  children's 
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dimensions  as  an  optional  alternative  to 
the  requirements  based  on  adult 
dimensions  in  section  604.8. 

Substantive  changes  are  proposed  for 
the  location  of  water  closets  and  clear 
floor  space  at  water  closets.  Section 
604.2  specifies  that  s  water  closet 
centerline  be  located  16  to  18  inches 
from  the  adjacent  side  wall.  This  differs 
from  AD  A  AG  which  requires  an  18  inch 
absolute  dimension  in  4.16.2  (Figure 
28).  The  advisory  committee  considered 
the  absolute  dimension  overly 
restrictive  and  pointed  to  early  studies 
that  indicate  closer  placement  is 
acceptable.  Section  604.3  requires  that 
the  clear  floor  space  at  water  closets  be 
at  least  60  inches  wide  and  56  inches 
deep  and  prohibits  any  other 
obstruction  or  fixture  other  than  the 
water  closet,  grab  bars,  and  tissue 
dispensers  from  overlapping  this  space. 
ADAAG  Figure  28  specifies  the  same 
clear  floor  space  dimension  but  allows 
lavatories  on  the  same  plumbing  wall  to 
be  mounted  as  close  as  18  inches  to  the 
centerline  of  the  water  closet.  In  this 
case.  ADAAG  specifies  clear  floor  space 
at  the  water  closet  48  inches  wide 
minimum  (instead  of  60  inches)  and.  in 
the  case  of  a  forward  approach,  at  least 
66  inches  deep  (instead  of  .56  inches). 
While  the  clear  floor  space  at  the 
lavatory  ensures  additional  space  near 
the  water  closet,  the  closer  placement  of 
the  lavatory  effectively  prohibited  space 
for  side  transfers  to  the  water  closet.  In 
practice,  the  lavatory  cannot  be  placed 
as  close  as  shown  in  .\D.\.'\G  Figure  28 
due  to  the  rear  grab  bar  which  must  be 
at  least  36  inches  long  unless  the  grab 
bar  overlaps  the  lavatory  Also,  the 
advisory  committee  noted  that  the 
lavatory  should  not  be  used  to  support 
the  weight  of  a  person  transferring  since 
lavatories  are  not  required  to  provide 
structural  support,  and  they  do  not 
provide  adequate  hand  holds.  For  these 
reasons,  the  advisory  committee 
recommended  that  fixtures,  including 
lavatories,  not  be  permitted  to  overlap 
the  60  inch  wide  space  at  water  closets. 
This  will  allow  space  for  side  transfers 
at  all  accessible  water  closets.  Under 
this  change,  the  space  saved  by  locating 
a  lavatory  closer  to  the  water  closet  on 
the  same  plumbing  wall  could  onlv  be 
accomplished  by  recessing  the  lavatory 
so  that  it  does  not  overlap  the  clear  floor 
space  at  the  water  closet. 

Revisions  are  made  to  requirements 
for  the  rear  grab  bar,  flush  controls,  and 
toilet  paper  dispensers.  Consistent  with 
ADAAG  4.16.4.  the  rear  grab  bar  must 
be  at  least  36  inches  long.  However, 
section  604.5.2  permits  a  shorter  grab 
bar  of  24  inches  if  wall  space  is  not 
available  for  a  36  inch  grab  bar.  This 
provision  will  accommodate  a  recessed 


lavatory  on  the  plumbing  wall  and 
thereby  recover  space  in  the  toilet  room. 
Section  604.6  requires  flush  controls  to 
be  within  the  accessible  reach  ranges 
(48  inches  maximum  for  a  forward 
approach)  instead  of  the  44  inch 
maximum  permitted  by  ADAAG  4.16.5. 
With  respect  to  toilet  paper  dispensers. 
ADAAG  4.16.6  specifies  a  minimum 
height  of  19  inches.  Section  604.7 
changes  this  dimension  and  provides 
further  detail  on  the  location. 
Dispensers  must  be  7  to  9  inches  in 
front  of  the  water  closet  (measured  to 
the  dispenser  centerline)  and  must  be 
between  1 5  and  48  inches  above  the 
floor  and  mounted  so  that  there  is  a 
minimum  clearance  of  1 V2  inches  below 
or  1^  inches  above  the  side  grab  bar. 
Most  extra  large  dispensers  do  not  meet 
these  requirements  because  they  block 
use  of  grab  bars  or  are  too  low  or  too 
high  to  comply  with  ADAAG  reach 
ranges.  Toilet  paper  dispensers  are 
subject  to  requirements  for  operable 
parts  in  309.4  (operable  with  one  hand 
without  grasping,  pinching,  twisting  of 
the  wrist,  or  a  force  of  more  than  5 
pounds). 

Section  604.8  provides  requirements 
for  toilet  compartments.  Section  604.8.1 
covers  wheelchair  accessible 
compartments,  and  section  604,8.2 
covers  compartments  providing  access 
for  people  who  are  ambulatory.  These 
requirements  are  based  on  those  in 
ADAAG  4.17.  4.22.4.  and  4.23.4. 
.-\D.\AG  4.17.3  permits  alternate  smaller 
(ompartment  designs  in  alterations 
where  providing  a  standard  wheelchair 
accessible  stall  is  not  technicallv 
feasible.  These  designs  permit  a 
considerably  narrower  compartment  (36 
or  48  inches  instead  of  60  inches 
minimum)  in  exchange  for  more  depth 
(an  additional  10  inches).  These 
alternate  designs  are  not  included  in  the 
revised  guidelines  for  two  reasons.  The 
advison,'  committee  did  not  believe  the 
alternate  stall  designs  provide  sufficient 
wheelchair  access  because  thev  fail  to 
accommodate  the  most  common 
diagonal  or  side  transfers.  In  addition, 
the  Board  has  sought  to  limit  alternate 
specifications  based  on  technical 
infeasibilit>  as  discussed  at  section  202 
above. 

Section  604.8  states  that  toilet 
compartments  with  more  than  one 
plumbing  fixture  are  required  to  comply 
with  requirements  in  section  603  for 
toilet  rooms  to  ensure  access  to  each 
fixture.  For  example,  if  a  lavatorv  is 
located  within  a  compartment,  it  would 
have  to  be  installed  so  as  not  to  overlap 
the  minimum  60  inch  wide  clear  floor 
space  at  the  water  closet  and  wheelchair 
turning  space  would  be  required  within 
the  compartment.  Revisions  to  the 


requirements  for  water  closets  m  section 
604.2  through  604.7  apply  to  those 
located  in  toilet  compartments  as  well. 
Wheelchair  accessible  compartments 
are  based  on  the  requirements  for 
"standard"  stalls  in  ADAAG  4.17  and 
Figure  30.  Requirements  for  doors  and 
toe  clearance  have  been  slightly 
modified.  Section  604.8.1.2  requires 
doors  to  be  self-closing  and  to  have 
accessible  door  pulls  on  both  sides  of 
the  door  near  the  latch.  These 
requirements  are  not  provided  in 
ADAAG  and  have  been  added  to 
facilitate  access.  ADAAG  4.17.4 
specifies  toe  clearance  at  least  9  inches 
high  below  a  side  and  the  front  partition 
unless  the  stall  is  deeper  than  60  inches. 
Section  604.8.1,4  addresses  the 
minimum  depth  for  this  clearance  (6 
inches  beyond  the  compartment-side 
face  of  the  partition)  which  is  consistent 
with  other  requirements  for  toe  space. 
This  section  permits  the  toe  space  to  be 
added  to  the  compartment  if  partitions 
provide  less  than  9  inches  clearance. 

Requirements  in  604.8.2  for 
compartments  providing  ambulatory 
access  are  consistent  with  requirements 
in  ADAAG  4.22.4  and  4.23.4  except  for 
several  changes.  With  respect  to  size, 
the  section  604.8.2.1  of  the  revised 
guidelines  specifies  a  minimum  depth 
(60  inches)  whereas  ADAAG  does  not. 
Consistent  with  requirements  for 
wheelchair  accessible  compartments, 
section  604.8.2,2  requires  that 
compartment  doors  have  an  accessible 
pull  on  both  sides  near  the  latch.  Also, 
compartment  doors  are  prohibited  from 
swinging  into  the  minimum  required 
compartment  area,  which  may  permit  an 
inward  swinging  door  where  the 
compartment  depth  is  sufficiently 
increased;  ,ADAAG  requires  that  such 
compartments  have  outward  swinging 
doors. 

605     Urinals 

Requirements  for  urinals  are  based  on 
those  in  ADAAG  4,18.  ADAAG  requires 
an  "elongated"  rim  of  an  unspecified 
dimension.  The  advisory  committee 
considered  this  requirement  as 
indistinguishable  from  standard  rims 
and  recommended  its  removal.  The 
Board  instead  has  sought  to  clarify  this 
provision  by  specifying  a  minimum 
dimension  of  13V2  inches,  measured 
from  the  outer  face  of  the  urinal  rim  to 
the  back  of  the  fixture.  A  requirement 
permitting  a  minimum  clearance 
between  urinal  shields  of  29  instead  of 
30  inches  where  shields  do  not  extend 
beyond  the  rim  has  been  removed. 

606    Lavatories  and  Sinks 

The  revised  guidelines  combine  into 
one  section  technical  criteria  for 
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Uvdtnrips  in  ADAAG  4.19  and  for  sinks 
in  .\DAAG  4.24.  Provisions  for  clear 
flour  space  in  606.2  revise  several 
ADAAG  requirpminits.  The  requirement 
for  a  minimum  29  inch  high  apron 
( learance  has  been  removed  because 
without  a  specified  depth  the 
effectiveness  of  this  requirement  is 
questionable  This  change  also  makes 
the  provision  consistent  with  knee 
clearance  requirements  for  other 
elements,  such  as  tables  and  counters. 
Clarification  has  been  added  that  the 
dip  of  the  overflow  can  project  into  the 
knee  and  toe  clearances  since  the  effect 
on  access  is  considered  negligible. 
Clarification  has  been  added,  consistent 
with  the  Boards  interpretation  of 
ADAAG.  that  the  required  knee  and  toe 
clearance  need  only  be  applied  to  one 
bowl  of  a  multi-bowl  sink.  The  Board 
has  removed  a  specification  for  sinks  in 
AD.A^-KG  4.24  4  for  a  maximum  bowl 
depth  of  6'  2  inches  since  required  knee 
clearances  and  counter  heights 
effectivelv  govern  this  dimension. 
.\DAAC;  requires  that  lavatory  and  sink 
faucets  meet  requirements  for  operable 
controls  in  ,\DAAG  4.27  4  and  lists 
acceptable  types  [e.g..  lever,  push, 
electronically  controlled).  Section  606.4 
requires  compliance  with  309,  which 
not  only  covers  operating  characteristics 
but  also  accessible  reach  ranges. 
References  to  acceptable  faucet  tvpes, 
which  are  non-mandatory  in  nature, 
have  been  relocated  to  an  advisory  note. 

807    Bathtubs 

This  section  corresponds  to 
requirements  in  ADAAG  4.20  with 
several  revisions  concerning  clear  floor 
space  and  shower  spray  units.  Section 
607  2  covers  clear  floor  space  and 
requires  that  it  extend  at  least  12  inches 
beyond  permanent  seats  provided  at  the 
head  end  of  the  bathtub  ADAAG  Figure 
33(b)  does  not  require  this  additional 
space  and  permits  the  clear  floor  space 
to  extend  only  to  the  end  of  the  seat. 
This  requirement  was  added  so  that 
sufficient  space  is  available  for  persons 
using  wheelchairs  to  more  properly 
align  themselves  with  the  tub  seat  for 
transfer.  In  section  607.6,  the  minimum 
length  of  the  hose  for  the  showrer  spray 
unit  has  been  reduced  one  inch  to  59 
inches  to  accommodate  metric-based 
industrv  conventions.  The  Board  has 
added  a  requirement  that  shower  spray 
units  have  a  water  on/off  control  for 
greater  access.  In  this  section, 
clarification  has  been  added  that  where 
a  vertical  bar  is  used  to  provide  an 
adjustable-height  shower  unit,  the  bar 
must  be  installed  so  as  not  to  obstruct 
the  use  of  grab  bars.  Similar  revisions  to 
the  requirements  for  shower  spray  units 


are  provided  for  shower  compartments 
as  well  in  section  608.6. 

608    Shower  Compartments 

Like  ADAAG  4.21,  this  section 
provides  requirements  for  transfer-type 
showers  and  for  roll-in  showers. 
ADAAG  Figure  57  shows  a  specific  type 
of  roll-in  shower  equipped  with  a  seat 
that  is  required  in  a  portion  of 
accessible  guest  rooms  in  transient 
lodging  facilities.  This  design  is 
incorporated  into  section  608  and  can 
be  used  in  other  types  of  facilities  as 
well  to  provide  an  accessible  shower 
compartment. 

Substantive  changes  have  been  made 
concerning  water  temperature,  shower 
spray  units,  and  curbs.  Section  608.6 
provides  a  new  requirement  for  thermal 
shock  protection  (to  120  degrees 
Fahrenheit  maximum).  ,\DAAG  4.21.6 
provides  an  exception  that  fixed  shower 
heads  48  inches  high  maximum  can  be 
used  instead  of  the  required  hand  held 
unit  in  "unmonitored  facilities  where 
vandalism  is  a  consideration."  This 
exception  has  been  removed  due  to  a 
lack  of  clarity  on  the  types  of  facilities 
that  qualify  for  this  exception.  Section 
608.7  permits  curbs  up  to  V2  inch 
provided  that  those  above  '  '4  inch  are 
beveled  with  a  slope  of  1:2  maximum. 
This  differs  from  ADAAG  4.21.7  which 
permits  such  a  curb  (although  without 
beveling)  at  transfer-type  showers  but 
not  at  roll-in  showers.  The  advisory 
committee  felt  that  a  beveled  curb  will 
allow  access  into  roll-in  showers  while 
permitting  a  change  in  level  that  can 
help  keep  water  in  the  compartment,  a 
common  concern  with  roll-in  showers. 
This  provision  is  consistent  with 
requirements  for  changes  in  level  in 
section  303.3. 
Other  revisions  have  been  made  to 

clarifv  that: 

•  where  multiple  grab  bars  are  used 
instead  of  a  single  continuous  grab  bar 
from  wall  to  wall,  they  must  be  installed 
at  the  same  height  (608.3); 

•  shower  seats  can  be  attachable  or 
integral  (608.4); 

•  controls,  faucets,  and  shower  spray 
units  must  be  installed  on  the  rear  wall 
at  showers  with  seats  so  that  they  are 
within  reach  from  the  seat  (608.5);  and 

•  shower  spray  units  in  transfer-type 
showers  must  be  15  inches  maximum 
from  either  side  of  the  centerline  of  the 
seat  (608.5). 

609    Grab  Bars 

Grab  bar  specifications  are  consistent 
with  those  in  ADAAG  4.26.  including 
required  mounting  heights  at  toilet  and 
bathing  fixtiues  shown  in  ADAAG 
Figures  29.  30.  34,  and  37.  Like  ADAAG 
4.26.2,  a  diameter  between  1  and  1'  2 


inches  is  required,  but  section  609.2 
provides  further  specifications  for 
allow^able  shapes  providing  an 
equivalent  gripping  surface;  a  2  inch 
maximum  cross-section  dimension,  a 
perimeter  dimension  between  4  and  4- 
I'/iH  inches,  and  edges  with  a  Va  inch 
minimum  radius.  This  section  also 
provides  a  minimum  clearance  of  15 
inches  above  grab  bars  (although  a  1 '  j 
inch  clearance  is  allowed  between  grab 
bars  and  shower  controls,  shower 
fittings,  and  other  grab  bars).  Consistent 
with  the  ICC/ ANSI  A117.1  standard, 
clarification  is  provided  in  section  609.6 
that  grab  bars  can  be  installed  in  any 
manner  that  provides  a  gripping  surface 
at  the  specified  locations  and  that  does 
not  obstruct  clear  floor  space. 

610     Seats 

Requirements  for  bathtub  and  shower 
seats  are  based  on  ADAAG  requirements 
in  4.20.3  and  4.21.3.  Section  610.2 
addresses  bathtub  seats  and  requires 
removable  seats  to  be  15  inches  deep 
minimum  to  16  inches  deep  maximum 
and  permanent  head-end  seats  to  be  15 
inches  deep  minimum.  A  height  of  17 
to  19  inches  is  required.  This  differs 
from  ADAAG  which  does  not  specify  a 
width  for  removable  seats  or  a  height, 
and  requires  an  absolute  dimension  of 
15  inches  for  head-end  seats. 

Section  610.3  covers  shower  seats  and 
allows  a  rectangular  shaped  seat  in 
addition  to  the  L-shaped  seat  specified 
in  ADAAG  Figure  36.  Rectangular  seats, 
like  removable  tub  seats,  must  be  15 
inches  deep  minimum  to  16  inches  deep 
maximum.  This  section  provides  more 
specification  than  ADAAG  for  the  size 
of  L-shaped  seats.  ADAAG  Figure  36 
provides  maximum  dimensions  for  this 
type  of  seat.  The  revised  guidelines 
provide  minimum  dimensions 
consistent  with  the  ICC/ ANSI  A117.1 
standard.  A  specification  also  has  been 
added  requiring  that  the  seat  extend 
from  the  back  wall  to  a  point  within  3 
inches  of  the  compartment  entry  or  seat 
wall  width  to  reduce  problems  from 
water  infiltration.  The  maximum 
distance  of  the  seat  from  the  seat  wall 


has  been  increased  from  1  '/2 


to  21 


inches. 

Question  25:  The  revised  guidelines 
more  clearly  permit  a  choice  between 
rectangular  and  L-shaped  seats  for 
transfer  and  roll-in  shower  stalls.  Is  one 
shape  more  usable  and  accessible  than 
the  other? 
611     Laundry  Equipment 

New  requirements  are  provided  for 
washing  machines  and  clothes  dryers, 
equipment  ADAAG  does  not  address. 
These  requirements  are  based  on  the 
ICC/ ANSI  All 7.1  standard.  This  section 
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requires  clear  floor  space  for  a  parallel 
approach  (611.2),  accessible  operable 
parts  (fin. 3).  and  the  height  of 
appliance  openings:  34  inches 
maximum  above  the  floor  for  top- 
loading  machines  and  between  15  to  34 
inches  for  front-loading  machines 
(611.4). 

Chapter  7:  Communication  Elements 
and  Features 

This  chapter  provides  technical 
criteria  for  communication  elements 
such  as  fire  alarms,  signs,  telephones, 
assistive  listening  systems,  and 
automatic  teller  machines  (ATMs)  and 
fare  machines.  Extensive  revision  of 
requirements  is  proposed  for  these 
elements,  particularly  fire  alarm 
systems,  signs,  and  ATMs  and  fare 
machines. 

702    Fire  Alarm  Systems 

This  section  is  vastly  different  from 
ADAAG  4.28  in  providing  updated  and 
more  detailed  criteria  for  the  visual 
component  of  fire  alarm  svstems.  The 
advisory  committee  based  its 
recommendations  on  information 
developed  by  a  coalition  of 
organizations  representing  people  who 
are  deaf  or  hard  of  hearing  or  who  have 
epilepsy,  the  fire  alarm  industry,  and 
Underwriters  Laboratories,  Inc.  (UL). 
The  recommendations  represent  the 
goal  of  updating  specifications  for 
alarms  to  improve  protection  of  people 
who  are  deaf  or  hard  of  hearing  while 
minimizing  the  effect  on  persons  with 
photosensitive  epilepsy  Through 
coordination  with  the  National  Fire 
Protection  Association  (NFPA)  and 
ANSI,  which  were  represented  on  the 
advisory  committee,  the  proposed 
criteria  are  virtually  identical  t(3 
updated  requirements  in  the  NFPA  72 
(1996)  and  the  ICC/ANSI  All 7.1 
standards. 

Specifications  for  audible  alarms  in 
ADAAG  4.28.2  have  been  revised  as 
well.  The  maximum  sound  level  for 
alarms  is  reduced  from  120  to  110 
decibels  as  more  appropriate  and  to 
guard  against  tinnitus. 

Question  26:  ADAAG  does  not 
address  the  frequency  of  audible  alarms. 
The  Board  requests  information  on  the 
optimal  frequency  range  for  people  who 
are  hard  of  hearing.  Responses  should 
include,  where  possible,  supporting 
data  indicating  the  benefit  to  people 
who  are  hard  of  hearing  and  others. 

Requirements  for  visual  alarms  are 
provided  in  section  702.3.  In  section 
702.3.1.  the  maximum  flash  rate  has 
been  reduced  from  3  Hertz  (Hz)  to  2  Hz 
Research  conducted  bv  the  coalition 
found  a  minimum  flash  rate  of  1  Hz  to 
be  the  slowest  rate  that  does  not 


significantly  increase  reaction  time  oi 
people  who  are  deaf  or  hard  of  hearing. 
Flash  rate  is  considered  the  primary 
factor  affecting  persons  who  are 
photosensitive.  A  1  Hz  flash  rate  is 
considered  sufficient:  an  allowance  up 
to  2  Hz  is  specified  to  allow  a  tolerance 
for  manufacturing  and  field  conditions. 
New  language  clarifies  the  parameters 
over  which  an  appliance  must  meet  the 
specified  flash  rate  since  changes  in 
voltage  can  affect  the  flash  rate. 

New  criteria  are  provided  in  section 
702.3.2  for  light  dispersion  which 
address  the  required  percentage  of  rated 
intensity  at  various  angles  from  the 
visual  appliance.  The  requirements, 
provided  in  table  form  (Tables  702.3.2.1 
and  702.3.2.2)  distinguish  wall-  and 
ceiling-mounted  appliances  and  are 
based  on  UL  1971.  Signaling  Devices  for 
the  Hearing  Impaired.  ADAAG  does  not 
provide  criteria  for  dispersion  of  visual 
alarms.  Section  702.3.4  addresses  the 
required  location  of  appliances.  Wall- 
mounted  appliances  are  required  to  be 
80  to  96  inches  above  the  floor 
(measured  to  the  bottom  of  the 
appliance),  except  that  appliances  that 
are  part  of  a  smoke  detector  are  to  be 
located  4  to  12  inches  from  the  ceiling 
(measured  to  the  top  of  the  smoke 
detector).  These  revisions  are  consistent 
with  NFPA  72.  including  the  mounting 
height  for  smoke  detectors.  ADAAG 
4.28.3  does  not  specifically  address 
visual  appliances  integrated  with  smoke 
detectors  and  specifies  an  absolute 
height  of  80  inches  (or  6  inches  below 
the  ceding,  whichever  is  lower). 
However,  photometric  calculations  of 
lamp  intensity  for  mounting  heights  of 
80  and  96  inches  show  only  nominal 
differences  and  are  practically 
equivalent.  Further,  the  ADAAG  height 
specification  is  considered  too 
restrictive.  Ceiling-installed  appliances 
are  required  to  be  30  feet  maximum 
above  the  floor. 

Section  702.3.4  provides  new 
requirements  under  which  the 
minimum  lamp  intensity-  is  determined 
by  the  size  of  the  area  served.  These 
specifications  serve  to  minimize  the 
number  of  appliances  in  a  room  or  space 
in  order  to  prevent  the  cumulative  flash 
rate  of  multiple  strobes,  which  can 
affect  people  with  photosensitive 
epilepsy.  Multiple  appliances  are 
allowed  only  where  coverage  by  a  single 
appliance  is  not  possible  due  to  room 
size,  shape,  construction  or  furnishings. 
In  this  case,  criteria  are  provided  to 
prevent  the  effective  flash  rate  from 
posing  a  hazard:  placement  of  two 
appliances  on  opposing  walls, 
synchronization  of  flashes,  or  minimum 
separation  between  appliances  (55  feet 
in  any  135-degree  field  of  view)  in 


rooms  80  leet  by  80  feet  or  greater.  The 
minimum  required  effective  intensity  is 
specified  in  table  form  (Tables  702.3"4.2 
and  702.3.4.3)  for  wall-and  ceiling- 
mounted  appliances  based  on  the  size  of 
the  covered  area  and  the  permitted 
number  of  appliances.  These 
specifications  are  based  on  NFPA  72 
criteria.  The  minimum  intensities  are 
based  on  the  rule  that  illumination  from 
a  light  source  will  vary  in  proportion  to 
the  square  of  the  distance  to  the  light 
source.  Combined  with  the  dispersion 
requirements,  a  minimum  0.0375 
lumens  per  square  foot  is  provided 
throughout  the  covered  areas.  As  such, 
appliances  with  an  effective  intensity  of 
15  candela  are  allowed  in  small  spaces. 
ADAAG  4.28.3  requires  a  minimum  75 
candela  with  a  general  maximum 
separation  of  50  feet.  The  criteria  of  the 
table  are  based  on  location  of  wall- 
installed  appliances  at  the  midpoint  of 
the  longest  side  of  the  area  served  and 
the  location  of  ceiling-installed 
appliances  at  the  center  point  of  the 
covered  area.  Alternate  specifications 
for  the  minimum  effective  intensity  are 
provided  for  appliances  located 
elsewhere. 

Section  702.3.5  provides  revised 
requirements  for  the  spacing  and 
intensity  of  appliances  located  in 
corridors.  Corridors  20  feet  or  less  in 
width  are  required  to  have  appliances 
with  a  minimum  effective  intensity  of 
15  candela  spaced  from  50  to  100  feet 
apart  and  located  no  more  than  15  feet 
from  each  end  of  the  corridor. 
Interruptions  in  the  concentrated 
viewing  path,  such  as  elevation  changes, 
are  to  be  treated  as  the  end  of  the 
corridor.  Corridors  greater  that  20  feet  in 
width  are  treated  like  other  spaces.  This 
differs  from  ADAAG  4.28.3  which 
specifies  a  maximum  corridor  spacing  of 
50  feet  and  a  minimum  effective 
intensity  of  75  candela.  The  intensity 
and  greater  spacing  are  permitted 
because  the  linear  nature  of  corridors 
allows  a  direct  view  of  appliances  and 
the  spacing  requirements  serve  to 
minimize  the  number  of  appliances 
within  view  for  the  benefit  of  people 
who  are  photosensitive. ' 

Like  ADAAG  4.28.4.  criteria  specific 
to  visual  alarms  in  guest  rooms  are 
provided.  Significant  changes  have  been 
made.  ADAAG  technical  requirements 
for  "auxiliary'"  alarms  in  effect  permit 
use  of  portable  types  of  alarms.  Use  of 
portable  devices  have  proven 
unsatisfactor}'  in  that  the  responsibility 
for  installing  such  devices  has  fallen  to 
guests.  Persons  needing  these  devices 
also  do  not  have  the  benefit  of  knowing 
whether  the  device  is  ready  to  function 
properly.  Section  702.3.6  revises  the 
criteria  for  guest  room  applications  to 
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fpquire  permanent  installation  of  visual 
alarms.  Visual  alarms  activated  by 
smoke  detectors  and  the  building  fire 
alarm  system,  where  provided,  are 
required,  and  signaling  must  be 
supervised.  One  appliance  can  be  used 
for  activation  bv  both  smoke  detectors 
and  the  building  alarm  system  so  long 
as  the  building  alarm  system  is  not 
activated  by  the  smoke  detector.  This 
interconnection  has  not  been  embraced 
by  the  fire  alarm  industry  due  to 
technical  differences  between  the  two 
systems.  However,  this  interconnection 
is  onlv  permitted  where  smoke  detector 
activation  does  not  trigger  the  building 
alarm  system.  Greater  detail  is  also 
provided  on  the  location  of  appliances. 
ADAAG  4.28,4  requires  the  signal  to  be 
■visible  in  all  areas  of  the  unit,"  The 
revised  guidelines,  consistent  with 
NFPA  72.  specifies  placement  and 
intensity  considered  necessary  to  awake 
sleeping  persons  .Xppliances  must  be 
no  more  than  16  feet  from  the  location 
of  the  head  end  of  the  bed.  measured 
horizontally  The  Board  has  added 
clarification  that  appliances  must  be 
directlv  or  indirectly  visible  in  all  parts 
of  the  sleeping  room  or  suite. 
Appliances  must  have  minimum 
effective  intensity  of  110  candela  (if 
more  than  2  feet  below  the  ceiling)  and 
177  candela  (if  less  than  2  feet  below  the 
ceiling).  ADAAG  requires  a  75  candela 
minimum.  The  increased  candela 
requirements  are  considered  necessary 
to  awaken  people  asleep,  with  an  even 
greater  increase  provided  for  appliances 
closer  to  the  ceiling. 

703     Signs 

The  technical  section  on  signs,  like 
the  section  on  alarms,  represent 
significant  departures  from  ADAAG. 
This  section  provides  more  detailed 
requirements  for  signs  than  ADAAG 
4  30.  The  technical  criteria  proposed 
were  developed  by  the  ANSI  .\1 1 7 
Signage  Task  Force.  The  advisor>' 
committee  recommended  adoption  of 
the  task  forces  requirements  with  some 
modifications.  The  task  force  sought  to 
update  requirements  for  signs  to 
improve  access  for  the  widest  range  of 
users  and  to  provide  specifications  that 
were  clear,  direct,  and  less  likely  to  be 
misinterpreted.  While  striving  to 
prohibit  undesirable  design 
characteristics  and  to  make  more 
specific  what  constitutes  accessible 
signs,  the  task  force  also  wanted  to 
provide  requirements  in  a  way  that 
would  allow  considerable  design 
flexibilitv 

Requirements  are  provided  for  signs 
read  by  touch  and  for  signs  read 
visually.  Scoping  provisions  in  section 
216  require  permanent  designation  of 


permanent  rooms  and  spaces  to  meet 
requirements  for  both  tactile  and  visual 
access.  This  is  a  substantive  change 
from  ADAAG  4.1.3(16)  which  requires 
that  such  signs  comply  mainly  with 
specifications  for  tactile  access  only. 
The  signage  task  force  considered  this 
requirement  insufficient  for  visual 
access.  Section  703  requires  both  types 
of  access  but  allows  a  choice:  permanent 
signs  can  comply  with  section  703.2 
which  provides  requirements  for  both 
tactile  and  visual  access  achievable  in 
one  sign  or  access  can  be  provided 
separately  through  two  signs,  one  that  is 
tactile  in  accordance  with  703.3  and  one 
that  is  visual  in  accordance  with  703.4. 
There  are  some  differences  between  the 
requirements  for  combined  tactile-visual 
signs  and  those  provided  separately, 
which  represent  slight  compromises  in 
the  desired  level  considered  necessarv' 
for  signs  providing  both  tactile  and 
visual  access.  In  either  case,  tactile  signs 
are  required  to  contain  Braille 
complying  with  703.5.  and  pictograms. 
where  required  to  be  tactile,  must  meet 
requirements  in  703.6. 

Signs  that  provide  direction  to.  or 
information  about,  spaces  or  facilities, 
are  subject  to  the  requirements  in 
section  703.4  for  visual  access,  which  is 
consistent  with  ADAAG  4.1.3(16). 
Required  symbols  of  access  are  provided 
in  section  703.7. 

Requirements  in  703.2  for  signs 
providing  both  tactile  and  visual  access 
specify: 

•  A  non-glare  finish  and  light-on-dark 
or  dark-on-light  contrast  between 
characters  and  their  background 
(703.2.1); 

•  Tactile  characters  raised  at  least  1/32 
inch  with  a  minimum  Vh  inch 
separation  from  raised  borders  or  other 
decorative  elements  where  provided 
(703.2.2); 

•  Tactile  characters  must  be  upper 
case,  sans  serif,  Va  to  2  inches  high,  and 
meet  requirements  for  character  width 
and  stroke  thickness  (703.2.3); 

•  Minimum  spacing  between 
characters  (703.2.4)  and  lines  of  text 
(703.2.5);  and 

•  Sign  mounting  height  (703.2.6)  and 
location  (703.2.7). 

The  specifications  for  finish  and 
contrast  are  similar  to  those  in  ADAAG 
4.30.5  except  that  references  to 
"eggshell"  and  "matte"  as  non-glare 
finishes  have  been  removed  because  this 
is  not  always  the  case.  For  example. 
matte  stainless  steel  is  not  generally 
considered  "non-glare." 

Requirements  in  703.2  for  tactile 
characters,  character  forms,  and 
character  and  line  spacing  differ  from 
ADAAG  4.30  in  that: 


•  The  minimum  'a  inch  separation 
between  raised  characters  and  borders 
or  other  decorative  elements  is  new  and 
is  designed  to  limit  interference  with 
tactile  reading  (703.2.2): 

•  Onlv  sans  serif  fonts  are  allowed 
and  italic,  oblique,  script  and  other 
highlv  decorative  styles  are  clearly 
prohibited  (AD.AAG  allows  'simple" 
serif  forms;  a  term  without  specific 
meaning  in  the  industry  that  has  been 
removed  for  both  clarity  and  improved 
access)  (703.2.3.2); 

•  The  specified  character  width  of 
55%  to  110%  of  the  character  height  is 
slightly  different  than  the  60%  to  100% 
ADAAG  requires,  but  the  characters 
specified  for  determining  the  new- 
proportions  (upper  case  "O"  for  width 
and  upper  case  T'  for  height),  which 
are  based  on  industry  convention,  make 
the  effect  of  this  change  negligible 
(703.2.3.3); 

•  The  character  height  is  based  on  the 
upper  case  T'  instead  of  the  upper  case 
"X"  ADAAG  specifies  (703.2.3.4); 

•  A  character  (the  upper  case  "I")  is 
specified  for  determining  stroke 
thickness  (703.2.3.5); 

•  The  maximum  stroke  thickness  has 
been  reduced  from  20%  to  15%  of  the 
character  height  since  thinner  strokes 
are  easier  to  read  tactually  (703.2.3.5); 

•  More  specific  guidance  is  provided 
for  the  stroke  thickness  of  raised 
characters  with  beveled  or  rounded 
cross  sections  in  recognition  that  they 
are  perceived  visually  by  the  full  (i.e.. 
base)  dimension  and  tactually  by  the  top 
dimensions  (ADAAG  requirements  for 
stroke  thickness  do  not  apply  to  raised 
characters)  (703.2.3.5);  and 

•  Specifications  for  character  spacing 
(Vb  to  Vb  inches),  with  additional 
guidance  for  beveled  or  raised 
characters,  and  for  line  spacing  (135% 
to  1 70%  of  character  height)  are  new 
and  address  both  visual  and  tactual 
legibilitv  (703.2.4  and  703.2.5). 

There  are  changes  in  the  mounting 
height  and  location  of  signs.  Characters 
are  required  to  be  installed  between  48 
and  60  inches  high  measured  from  the 
baseline  of  characters.  ADAAG  4.30.6 
specifies  tactile  signs  to  be  centered  at 
60  inches  above  the  floor,  a 
specification  that  was  considered 
inadequate  because  it  does  not  regulate 
the  location  of  characters  and  can 
permit  characters  located  outside  the 
proper  reach  range.  Like  ADAAG.  tactile 
signs  are  required  on  the  latch  side  of 
doors  or.  if  no  wall  space  is  available, 
on  the  nearest  adjacent  wall.  An 
exception  is  provided  for  signs  located 
on  the  push  side  of  doors  that  have 
closers  but  that  do  not  have  devices  that 
hold  the  door  open.  The  revised 
guidelines  requires  that  signs  be  located 
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on  the  right  side  at  double  doors,  a  more 
uniform  location  that  can  make  them 
easier  to  locate  tactually.  CHear  floor 
space  of  18  by  18  inches  minimum 
centered  on  the  sign  is  required  beyond 
the  arc  of  the  door  swing,  which 
clarifies  the  requirements  in  ADAAG 
4.30.6  that  signs  be  located  so  one  can 
"approach  within  3  inches  of  signage 
without  encountering  protruding  objects 
or  standing  within  the  swing  of  a  door." 

Where  separate  tactile  and  visual 
signs  are  provided  to  convey  the  same 
information,  the  requirements  for 
tactile-only  signs  in  section  703.3  are 
different  in  several  respects: 

•  There  are  no  requirements  for  finish 
and  contrast: 

•  A  smaller  character  height  of  V2  to 
-4  inches  is  required  (instead  of  %  to  2 

inches  as  specified  for  combination 
signs  and  by  ADAAG)  because  it  is 
believed  that  smaller  characters  are 
easier  to  read  tactually  (703.3.2.4); 

•  Only  a  maximum  stroke  width 
(15%)  is  specified  because  information 
indicates  that  the  thinnest  possible 
stroke  is  preferred  by  people  who  read 
tactually  (703.3.2.5):  and 

•  Closer  character  spacing  of  Vs  to  V4 
inches  is  required  as  preferable  for 
tactual  reading  (spacing  up  to  '  8  inches 
is  allowed  for  combination  tactile-visual 
signs)  (703.3,3). 

Visual  signs  provided  separately  from 
tactile  signs  are  held  to  different  criteria 
considered  optimal  for  visual  legibility. 
Under  section  703.4.  these  signs  are 
subject  to  the  same  requirements  for 
finish  and  contrast,  character  width,  and 
line  spacing.  Criteria  for  raised  letters, 
including  mounting  location,  do  not 
apply.  Requirements  for  character  forms 
and  spacing,  line  spacing,  and  mounting 
height  are  considerably  different: 

•  Lower  case  characters  are 
permitted,  as  in  AD,\AG.  because  words 
in  all  upper  case  are  considered  difficult 
to  read  visually  (703.4.2.1); 

•  "Conventional"  character  styles  are 
specified,  which  can  include  fonts  with 
serifs  because  serifs  do  not  necessarily 
reduce  visual  readability,  although 
italic,  oblique,  script  and  highly 
decorative  forms  are  prohibited 
(ADAAG  does  not  specif}'  the  style  of 
non-tactile  characters)  (703.4.2.2); 

•  A  range  for  the  minimum  character 
height  of "'  H  inch  to  more  than  3  inches 
is  specified  in  Table  703.4.2.4  according 
to  sign  height  and  the  viewing  distance, 
information  much  more  detailed  than 
ADAAG  4.30.3,  which  requires 
characters  to  be  "sized  according  to  the 
viewing  distance"  although  a  3  inch 
minimum  is  specified  for  signs  80 
inches  or  more  above  the  fioor 
(703.4.2.4); 


•  The  maximum  character  stroke 
thickness  (30%  of  the  character  height) 
is  greater  than  that  specified  for  tactile 
signs  (15%)  or  in  ADAAG  (20%) 
(703,4.2.5); 

•  Character  spacing  between  10%  to 
35%  of  the  character  height  differs  from 
the  spacing  for  tactile  signs  (703.4.3); 
and 

•  A  minimum  mounting  height  of  40 
inches  is  required,  which  differs  from 
the  height  of  tactile  signs  and  from 
ADAAG  which  does  not  address  the 
height  of  visual  signs  (703.4.5). 

Consistent  with  ADAAG.  tactile  signs 
must  contain  Grade  II  Braille.  Section 
703.5  differs  from  ,\DAAG  4.30.4  by 
providing  specific  criteria  for  Braille, 
including  dot  height  and  base  diameter, 
dot  and  cell  separations  (Table  703.5), 
location  (below  raised  text),  minimum 
spacing  from  raised  characters  ('A  inch) 
and  from  raised  borders  {%  inch),  and 
the  height  from  the  floor  (40  to  60 
inches  measured  from  the  baseline  of 
Braille  cells).  Requirements  for 
pictograms  in  703.6  and  required 
symbols  of  accessibility  in  703.7  are 
consistent  with  corresponding 
provisions  in  ADAAG  4.30.4  and  4.30.7. 

704     Telephones 

This  section  provides  requirements 
for  wheelchair  access,  volume  controls, 
and  TTV's.  Substantive  differences  from 
requirements  in  ADAAG  4.31  concern 
volume  controls,  hearing  aid 
compatibility,  and  TTYs. 

Section  704.3  requires  volume 
controls  that  provide  a  gain  up  to  at 
least  20  decibels  and  an  intermediate 
gain  of  12  decibels,  and  have  an 
automatic  reset.  ADAAG  4.31.5  requires 
a  gain  between  12  to  18  decibels,  which 
can  be  greater  if  an  automatic  reset  is 
provided.  The  advisory  committee 
recommended  increasing  the  gain  to  20 
decibels  and  to  require  an  automatic 
reset.  The  Board  has  revised  the 
requirement  for  consistency  with 
accessibility  guidelines  the  Board  issued 
under  section  255  of  the 
Telecommunications  Act  of  1996.  which 
provides  a  similar  requirement  for  other 
types  of  phones.  In  rulemaking  on  the 
Telecommunications  .^ct  .Accessibility 
Guidelines,  persons  who  are  hard  of 
hearing  reported  having  trouble  using 
public  pay  telephones  because  of 
inadequate  receiver  amplification  levels. 
Manv  comments  to  the  docket 
supported  adjustable  amplification 
ranging  from  18-25  decibels  of  gain  as 
proposed  in  that  rulemaking.  However, 
several  telephone  manufacturers  cited 
the  National  Technology  Transfer  and 
Advancement  Act  of  1996.  which 
requires  the  Federal  government  to 
make  use  of  technical  specifications  and 


practices  established  by  private, 
voluntan,'  standards-setting  bodies, 
wherever  possible.  The  ICC/ ANSI 
A117. 1-1998  standard  requires  certain 
public  pay  telephones  to  provide  12 
decibels  of  gain  minimum  and  up  to  20 
decibels  maximum  and  that  an 
automatic  reset  be  provided.  In 
recognition  of  the  National  Technology 
Transfer  and  Advancement  Act,  this 
amplification  level  was  specified  in  the 
Telecommunications  Act  Accessibility 
Guidelines  even  though  information 
was  received  in  that  rulemaking 
indicating  a  gain  of  25  decibels  is  not  a 
problem  for  current  telephone 
technology.  The  requirement  in  section 
704.3  of  the  revised  guidelines  is 
consistent  with  both  the  ICC/ ANSI 
A117.1  standard  and  the 
Telecommunications  Act  Accessibility 
Guidelines.  Under  the 
Telecommunications  Act,  the  Board 
intends  to  publish  a  market  monitoring 
report.  Should  this  market  monitoring 
report  show  that  persons  who  are  deaf 
or  hard  of  hearing  continue  to  report 
having  trouble  using  telephones  because 
the  level  of  amplification  is  not  high 
enough,  the  Board  may  revisit  this  issue 
in  the  future. 

Question  27:  The  Board  seeks 
information  from  pay  telephone 
manufacturers  and  providers  on  the 
time  frame  necessary  to  produce 
products  that  meet  the  proposed 
specifications  for  volume  control. 

Question  28:  Mute  features  on  public 
pay  telephones  can  increase  audibility 
by  temporarily  disconnecting  the 
telephone's  microphone  while  the  user 
listens  through  the  earpiece  so  that 
background  noise  is  not  amplified 
through  the  earpiece.  The  Board  seeks 
information  on  the  feasibility  and  cost 
of  equipping  new  and  existing  public 
pay  telephones  with  a  mute  button. 
Comment  is  sought  on  whether  such  a 
requirement  should  be  included  in  the 
final  rule. 

ADAAG  4.31.5  requires  telephones  to 
be  compatible  with  hearing  aids.  This  is 
required  for  all  wheelchair  accessible 
telephones  and  25%  of  all  other  public 
pay  telephones.  The  Board  has  removed 
this  requirement  as  unnecessary  because 
telephones  made  in  or  imported  into  the 
U.S.  are  already  required  to  be 
compatible  with  hearing  aids  as  a  result 
of  the  Hearing  Aid  Compatibility  Act  of 
1988. 

The  Board  has  added  requirements  for 
telephones  with  TTYs  in  704.4  to 
address  wheelchair  access.  ADAAG 
4.31.9  does  not  specifically  require  that 
telephones  with  TTYs  be  wheelchair 
accessible.  As  revised,  the  operable 
parts  of  both  the  TTY  and  the  telephone 
must  be  accessible  as  required  in  section 
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309.  which  specifies  accessible  reach 
ranges.  Knee  and  toe  space  for  a  forward 
approach  is  required  below  the  TTY. 
and  u  hen  in  use,  the  touch  surface  of 
the  TT^'  keypad  must  be  between  30  to 
34  inches  from  the  floor.  This  height 
will  provide  access  for  both  people  who 
use  wheelchairs  and  those  who  do  not. 
All  TTYs  are  required  to  be  wheelchair 
accessible,  although  an  exception  is 
provided  for  TTYs  at  telephones  located 
in  rubicles  equippod  with  fixed  seats. 
L'nder  this  exc:Hpti()n.  which  applies 
only  to  assembly  occupancies,  half  the 
number  of  TTYs  are  not  required  to  be 
wheelchair  accessible. 

Qufstinn  29.  R(>quirpments  for  TTYs 
do  not  address  the  height  of  display 
screens.  Due  to  the  typical  character  size 
displayed,  users  must  be  in  close 
proximity  to  the  screen.  The  Board 
seeks  information  on  TTY  screen 
heights  that  are  appropriate  for  people 
who  use  wheelchairs  and  for  standing 
persons  and  whether  the  requirement 
for  ATM  display  screens  is  appropriate 
for  TTYs  as  well.  The  Board  may 
include  a  specification  for  the  height  of 
TTY  displav  screens  in  the  final  rule. 

AD.AAG  4.31.9(3)  recognizes  portable 
TTYs  as  an  alternative  to  those 
permanentlv  affixed  to  telephone 
enclosures  in  certain  limited  situations 
as  an  "equivalent  facilitation."  Like 
other  examples  of  equivalent 
facilitation,  this  provision  has  been 
removed, 

705  Detectable  Warnings 

The  technical  criteria  for  detectable 
warnings  are  consistent  with  those  in 
.ADAAG  4.29  and  those  required  on  the 
boarding  platforms  of  transit  stations  in 
ADAAG  If)  3.1(8).  Provisions  have  been 
added  c:i)n(:erning  boarding  platforms 
that  generally  recognize  alternative 
tactile  surfaces  equally  detectable 
underfoot  nr  other  designs  or 
technologies  that  provide  equal  or 
superior  drop-off  warning.  Provisions 
originally  reserved  in  ADAAG 
c:()n(:erning  doors  to  hazardous  areas 
(4.29  3)  and  stairs  (4.29.4)  have  been 
removed  Provisions  pertaining  to 
hazardous  vehicular  areas  (4.29.5), 
reflecting  pools  (4.29.6).  and  curb  ramps 
(4.7.7)  that  were  suspended  are  not 
retained  in  the  revised  guideline. 

706  Assistive  Listening  Systems 

Like  ADAAG  4.33,  the  revised 
guidelines  recognize  acceptable  types  of 
assistive  listening  systems  such  as 
induction  loops,  infrared  systems,  FM 
and  AM  radio  frequency  systems,  hard- 
wired earphones,  and  other  equivalent 
devices.  ADAAG  4.33.6  requires  that 
seats  served  by  assistive  listening 
systems  be  within  a  viewing  distance  of 


50  feet  from  the  performance  area  and 
have  a  complete  view  of  the 
performance-area.  The  distance 
requirement  has  been  removed  since  it 
may  not  be  appropriate  in  certain  types 
of  assembly  areas,  particularly  large 
stadiums  and  arenas.  The  Board  has 
removed  the  requirement  for  a 
"complete  view"  of  the  performance 
area  because  this  implies  that  certain 
seats  can  be  designated  for  use  with 
assistive  listening  systems,  which 
contradicts  the  intent  of  the  revised 
guidelines  that  such  access  be  available 
at  most  seats  in  an  assembly  area. 

Two  requirements  have  been  added 
for  receivers.  Receivers  must  have  a  '  h 
inch  standard  mono  jack  (or  equivalent 
adapters  where  other  jacks  are  provided) 
so  that  users  can  use  their  own  cabling 
as  necessary.  Receivers  required  to  be 
compatible  with  hearing  aids  (25%) 
must  be  neck  loops  since  this  type 
interfaces  with  hearing  aid  T-coils.  The 
advisory  committee  recommended 
allowing  the  use  of  "compatible 
headsets."  The  Board  has  not  included 
this  recommendation  since  such 
headsets,  while  technically  compatible 
with  hearing  aids,  are  not  usable  or 
comfortable  with  all  types  of  hearing 
aids. 

The  performance  of  assistive  listening 
systems  is  a  concern  among  users.  The 
quality  and  capability  of  systems  largely 
determine  the  quality  of  sound 
transmission.  Sound  quality,  internal 
noise,  signal-to-noise  ratio,  signal 
strength,  and  boost  vary  among 
products.  As  a  result,  some  systems  do 
not  adequately  meet  the  needs  of  people 
who  are  hard  of  hearing.  For  example, 
the  boost  of  some  products  may  amplify- 
sound  adequately  for  people  with  mild 
hearing  loss  but  not  for  those  with 
profound  hearing  loss.  Currently,  there 
are  no  guidelines  or  standards  for  the 
performance  of  assistive  listening 
systems.  In  the  belief  that  standards 
should  be  developed  to  provide 
guidance  in  selecting  products  of 
sufficient  quality  and  capability,  the 
Board  funded  a  study  on  assistive 
listening  systems  that  was  completed  in 
1999.  Conducted  by  the  Lexington 
Center,  this  project  included  a 
collection  of  information  on  assistive 
listening  systems,  a  review  of  the  state- 
of-the-art  with  respect  to  assistive 
listening  systems,  and  a  survey  of 
consumers,  service  providers. 
dispensers  and  manufacturers  to 
determine  how  effective  assistive 
listening  systems  are  at  present  and 
what  the  major  problems,  limitations, 
and  complaints  are  regarding  existing 
systems.  With  this  information,  the 
researchers  developed  objective  means 
for  specifying  the  overall  characteristics 


of  any  assistive  listening  system,  from 
sound  source  to  listener's  ear.  to  be  able 
to  predict  how  well  the  system  will 
work  in  practice  and  to  determine 
objective  criteria  for  establishing 
guidelines  or  recommendations  for  the 
use  of  assistive  listening  systems  in 
public  places.  Consumers, 
manufacturers,  and  installers  identified 
signal  quality  as  the  primary  issue  of 
concern.  A  wide  range  of  other  concerns 
were  also  expressed: 

•  Consumers  voiced  concerns  about 
appropriate  system  and  receiver  type, 
coupling  alternatives,  compatibility 
with  aids,  interference,  availability  and 
logistics  of  use.  and  maintenance; 

•  Manufacturers,  installers,  and 
providers  identified  component  cost 
and  quality,  microphone  utilization, 
pre-processing  strategies,  compatibility 
across  multiple  systems,  field  strength, 
and  standardization  and  regulation  as 
issues. 

Researchers  have  developed  Speech 
Transmission  Index  software  that  can 
assess  ALS  signal  qualitv  on-site  using 
a  multi-media  laptop  computer.  The 
program  will  be  available  next  year  as 
a  download  from  the  Board's  website. 
The  Lexington  Center  will  also  develop 
and  distribute  a  series  of  technical 
assistance  bulletins  for  consumers, 
facility  operators,  and  installers 
outlining  its  research,  findings,  and 
recommendations. 

Question  30:  Comment  is  sought  on 
the  appropriateness  of  these  criteria  for 
assistive  listening  systems  and  their 
inclusion  as  technical  requirements  in 
the  revised  guidelines.  Specifications 
based  on  these  criteria  may  be  included 
in  the  final  rule. 

707    Automatic  Teller  Machines  and 
Fare  Machines 

Requirements  for  automatic  teller 
machines  (ATMs)  and  fare  machines 
have  been  extensively  revised  and 
expanded  to  provide  more  specific 
guidance  on  access  to  such  equipment 
for  people  with  vision  impairments. 
Substantive  changes  are  proposed  to 
requirements  for  ATMs  in  ADAAG  4.34 
and  for  transit  station  fare  vending 
machines  in  ADAAG  10.3.1(7). 

Question  J2. While  section  707 
specifically  addresses  "automatic  teller 
machines"  and  "fare  vending 
machines,"  the  Board  is  considering 
covering  all  types  of  interactive 
transaction  machines,  such  as  point-of- 
sale  machines  and  information  kiosks, 
among  others.  Information  is  requested 
on  any  possible  design  conflicts 
between  the  requirements  of  this  section 
and  any  specific  types  of  interactive 
transaction  machines.  The  final  rule 
may  be  modified  to  specifically  address 
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unique  characteristics  of  certain  types  of 

interactivp  transaction  machines. 

Clear  floor  space  requirempnts  in 
section  707.2  are  consistent  with 
ADAAG.  Section  707. ,3  requires 
operable  parts  to  comply  with  section 
309.  which  also  covers  accessible  reach 
ranges.  ADAAG  4.34.3  requires  this  as 
well  but  also  provides  specifications  on 
side  reach  ranges  specific  to  ATMs  only. 
This  criteria  establishes  maximum  reach 
heights  ranging  from  46  to  54  inches 
that  are  based  on  the  depths  of  reach 
ranging  from  10  inches  to  24  inches.  For 
consistency  v.ith  the  rest  of  the  revised 
guidelines,  these  specifications  have 
been  removed  and  the  basic  reach  range 
specifications  in  309  are  applied.  The 
revised  guidelines  require  that  operable 
parts  must  be  differentiated  by  sound  or 
touch  prior  to  activation.  An  exception 
in  ADAAG  4.34.3  clarifies  that,  where 
alternate  controls  are  provided  that 
allow  a  function  to  be  performed  in  a 
substantiallv  equivalent  manner,  only 
the  controls  for  that  function  are 
required  to  be  accessible.  This  exception 
has  been  removed  as  unnecessary  since 
redundant  operable  parts  that  are 
accessible  are  generally  acceptable  in  all 
cases. 

New  specifications  are  provided  so 
that  access  to  input  and  output  devices 
is  provided  for  people  with  vision 
impairments.  These  requirements 
provide  clearer  guidance  than  ADAAG 
4.34.5  which  requires  instructions  and 
all  information  for  use  to  be  "accessible 
to  and  independently  usable  by  persons 
with  vision  impairments."  The 
arrangement  and  tactile  qualities  are 
standardized  for  uniformity  to  facilitate 
use  by  people  with  little  or  no  vision 
Section  707.4  specifies: 

•  The  same  degree  of  privacy  of  input 
provided  for  all  users  (707.4.1); 

•  Tactuallv  discernable  key  surfaces 
raised  at  least  '  _s  inch  from  the 
surrounding  surface  with  outer  edges 
having  a  radius  no  more  than  V50  inch 
(707.4.2); 

•  A  minimum  ■  h  inch  separation 
between  keys  with  function  keys 
separated  from  numeric  keys  by  at  least 
triple  the  distance  of  separation 
provided  between  numeric  keys 
(707.4.3): 

•  Arrangement  of  numeric  keys 
according  to  the  standard  12-key 
telephone  keypad,  with  the  number  five 
kev  designated  bv  a  single  raised  dot 
(707.4.4): 

•  A  standard  arrangement,  tactile 
marking,  and  color  coding  of  function 
keys  so  that  the  keys  are  provided  in  the 
following  order  (left  to  right  or  top  to 
bottom)  with  the  tactile  markings  and 
color  indicated:  enter  or  proceed  key 
(raised  circle/  green),  clear  or  correct 


key  (raised  vertical  line  or  bar/  black), 
cancel  (raised  ex/  red),  add  value  key 
(raised  plus  sign/  blue),  decrease  value 
key  (raised  minus  sign/  yellow) 
(707.4.5). 

Question  32:  The  Board  seeks 
comment  on  the  appropriateness  of 
these  specified  colors,  particularly  for 
people  who  are  color  blind. 

Question  33:  ATMs  often  reject  input 
when  maximum  time  inter\'als  are 
exceeded.  Users  are  at  risk  of  having  the 
ATM  card  withheld  and  may  encounter 
additional  transaction  charges  due  to 
repeated  attempts  to  access  the 
machine.  Should  the  Board  include  a 
specific  requirement  that  would  allow 
users  to  extend  the  maximum  time 
inter\'als  between  transactions  beyond 
the  amount  of  time  typically  allotted? 
Where  possible,  responses  should 
include  information  on  the  availability 
of  technology  and  on  any  impacts. 
including  costs,  in  complying  with  such 
a  requirement.  The  Board  may  consider 
including  such  a  requirement  in  the 
final  rule. 

Section  707.5  covers  output  devices 
and  requires: 

•  The  same  degree  of  privacy  of 
output  provided  for  all  users  (707.5.1); 

•  Transaction  prompts  within  each 
operation  and  verification  of  all  user 
input  (707.5.2  and  707.5.3): 

•  Visual  and  audible  operating 
instructions  that  are  initiated  by  the 
user,  that  have  an  expedited  process  for 
experienced  users,  and  that  have 
orientation  features  for  users  unfamiliar 
with  the  physical  features  of  the 
machine  (707.5.4); 

•  Video  display  screens  to  be  visible 
from  a  point  40  inches  above  the  center 
of  the  clear  floor  space  in  front  of  the 
machine  (707.5.6); 

•  Characters  of  video  display  screens 
to  be  in  a  sans  serif  font,  to  be  at  least 

'  iH  inch  high,  and  to  contrast  with  the 
background,  either  light-on-dark  or 
dark-on-light  (707.5.6.2); 

•  Paper  currency  to  be  dispensed  in 
descending  order  with  the  lowest 
denomination  on  top  (707.5.7);  and 

•  Providing  options  for  receipts  in 
print,  audible  format,  or  both  (707.5.8). 

Consistent  with  ICC/ ANSI  A117.1- 
1998.  sections  707.4.1  and  707.5.1 
specif)'  that  the  same  degree  of  privacy 
of  input  and  output  is  to  be  available  to 
all  individuals  using  the  system,  and 
707.5.5  specifies  that  audible 
instructions  are  to  provided  through  a 
standard  audio  mini  jack  (which  would 
allow  individuals  to  listen  to  the 
information  through  a  headset  or  ear 
piece),  a  telephone  handset,  a  wireless 
transmission  system,  or  another 
mechanism,  all  of  which  ensure  privacy. 
The  Board  anticipates  that  alternative 


privacy  systems  will  be  activated  by 
individuals  that  require  them. 
Furthermore,  the  Board  assumes  that  ear 
pieces,  headsets,  or  other  types  of 
receivers  will  be  personal  equipnTient 
provided  by  end  users.  Earpieces  are 
very  small  and  can  be  carried  in  a  shirt 
pocket  or  change  purse. 

Question  34:  The  Board  seeks 
comment  on  whether  ATM 
manufacturers  or  banks  intend  to 
provide  customers  who  need  audio 
output  receivers  for  accessing  audible 
output.  In  addition,  the  Board  seeks  to 
know  if  customers  would  or  currently 
do  carry  receivers  or  if  they  view 
providing  their  own  receivers  as  an 
unreasonable  expectation. 

Question  35:  The  Board  seeks 
information  on  the  availability  of  ATMs 
that  meet  the  output  requirements  of 
section  707.5  and  the  impact,  including 
costs  and  technological  difficulties,  in 
developing  new  products  that  comply. 
Information  is  also  sought  on  the 
practice  of  redeploying  ATM  equipment 
and  the  impact  of  the  output 
requirements  on  this  practice. 
Specifically,  what  is  the  average 
lifespan  of  an  ATM  and  how  often 
might  a  single  ATM  be  redeployed? 

708    Two-Way  Communication 
Systems 

This  section  provides  criteria  for  two- 
way  communication  systems  where  they 
are  provided  to  gain  admittance  to  a 
facility  or  to  restricted  areas  within  a 
facility.  These  systems  must  provide 
audible  and  visual  signals  so  that  they 
are  accessible  to  people  with  vision  or 
hearing  impairments.  Where  handsets 
are  provided,  the  cord  must  be  at  least 
29  inches  long  so  that  access  is  provided 
for  people  using  wheelchairs.  These 
requirements  derive  from  those  in 
ADAAG  11.1.3  for  judicial,  legislative, 
and  regulatory  facilities. 

Captioning 

The  Department  of  Justice  Title  III 
regulation  addresses  access  to  auxiliary 
aids  and  ser\'ices.  Section  36.303(a)  (28 
CFR  Part  36)  provides  that  "[a]  public 
accommodation  shall  take  those  steps 
that  may  be  necessar\'  to  ensure  that  no 
individual  with  a  disability  is  excluded, 
denied  services,  segregated  or  otherwise 
treated  differently  than  other 
individuals  because  of  the  absence  of 
auxiliary'  aids  and  services,  unless  the 
public  accommodation  can  demonstrate 
that  taking  those  steps  would 
fundamentally  alter  the  nature  of  the 
goods,  services,  facilities,  privileges, 
advantages,  or  accommodations  being 
offered  or  would  result  in  an  undue 
burden,  i.e.,  significant  difficulty  or 
expense."  The  term  'auxiliary  aids  and 
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>rrvices"  includes,  "qualified 
mtt'rpreters,  note  takers,  computer- 
<udt'(i  transcription  services,  written 
materials,  telephone  handset  amplifiers, 
dssistivH  listening  devices,  assistive 
hstening  svstems.  telephones 
comptitibic  with  hearing  aids,  closed 
caption  decoders,  open  and  closed 
captioning,  telecommunications  devices 
for  (leaf  persons  (TDD's),  videotext 
(iis[)lavs,  or  other  effective  methods  of 
malting  aurallv  dtilivored  materials 
available  to  individuals  with  hearing 
impairments," 

Thf>  Board  is  .iware  that  several  means 
of  providing;  (:<iptioning  for  movie 
theaters  arf>  available.  This  includes 
both  op*'n-(  tiptioned  and  closed- 
f  aptiont'd  .i(  ( f'^^  to  the  audio 
information  [iresenfed  in  movies.  One 
method  for  making  movies  accessible  is 
a  system  that  synchronizes  captions  and 
action  bv  projecting  reverse  text  images 
onto  a  wall  behind  an  audience.  The 
reverse  text  is  then  reflected  by 
transparent  screens  at  individual  seats 
where  movie  goers  can  read  the  script 
in  the  screen  and  view  the  movie 
through  the  screen  simultaneously.  This 
tvpe  of  auxiliary  aid  and  others  may 
require  built-in  features  to  make  them 
usable  The  Board  is  aware  that  other 
innov  ative  methods  of  providing 
a( :c:essible  communications  will  soon  be 
available. 

Question  36:  The  Board  is  interested 
in  more  information  about  various  types 
of  captioning  as  it  relates  to  the  built 
environment.  Building  operators, 
managers,  consumers,  and 
manuf.if  turers  arc  rf(|uested  to  provide 
inform.ition  about  what  technical 
provisions  are  necessary  to  include  in 
ADAAC;  to  facilitate  or  augment  the  use 
of  auxiliary  aids  such  as  captioning  and 
videotext  displavs.  People  who  are  deaf 
or  hard  of  hearing  are  particularly 
Invited  to  comment  on  the  various 
options  for  providing  captioning  that 
would  best  facilitate  effective 
communication  Where  necessar\',  the 
Board  may  include  provisions  for 
conduit,  electrical  service,  screen 
anchoring  devices  at  seats,  or  other 
reciuirements  that  make  providing 
accessible  communication  possible  in 
the  built  environment. 

Convenience  Food  Restaurants 

Convenience  food  restaurants. 
otherwise  known  as  fast  food 
restaurants,  often  provide  consumers 
the  opportunity  to  order  food  from  a 
drive  through  facility.  These  facilities 
usually  require  voice 
intercommunication.  The  Ctepartment  of 
lustice  has  required  restaurants  to 
accept  orders  at  pick-up  windows  when 
the  communications  system  is  not 


accessible  to  deaf,  hard  of  hearing,  or 
other  people  who  are  unable  to  use 
voice  communication. 

Question  37:  Should  the  Board 
require  that  convenience  food  drive 
through  facilities  provide  accessible 
communications.  If  so,  what  means 
would  provide  the  greatest  access  for  a 
variety  of  people  with  disabilities?  It  has 
been  suggested  that  an  ATM  type 
machine  could  substitute  for  voice 
communication  systems  currently  used. 
Is  such  an  application  practical? 

Chapter  8:  Special  Rooms,  Spaces,  and 
Elements 

This  chapter  covers  specific  elements. 
rooms  and  spaces,  including  assembly 
areas,  dressing,  fitting,  and  locker 
rooms,  medical  care  facilities,  transient 
lodging,  and  detention  and  correctional 
facilities.  Under  the  new  format  of  the 
revised  guidelines,  scoping  provisions 
contained  in  ADAAG  for  special 
occupancy  sections  have  been  relocated 
to  Chapter  2.  Only  technical 
requirements  not  otherwise  generally 
addressed  are  provided  here  for  the 
rooms  and  spaces  covered  by  this 
chapter. 

802     Wheelchair  Spaces  and 
Designated  Aisle  Seats  in  Assembly 
Areas 

This  section  provides  requirements 
for  wheelchair  spaces  and  designated 
aisle  seats  in  assembly  areas. 
Requirements  for  wheelchair  space 
surfaces  (802.2),  width  (802.3),  depth 
(802.4),  and  approach  (802.5)  are 
substantively  consistent  with 
specifications  in  ADAAG  4.33,  as 
recommended  by  the  advisory 
committee.  Consistent  with  a 
recommendation  from  the  advisory 
committee,  clarification  has  been  added 
in  802.5  that  access  to  any  wheelchair 
space  shall  not  be  through  more  than 
one  adjoining  wheelchair  space. 

Question  3fl;  Current  .ADAAG  does 
not  expressly  address  the  issue  of 
overlap  between  wheelchair  spaces  and 
circulation  routes.  The  Board  is 
considering  adding  a  provision  in  the 
final  rule  that  would  clearlv  prohibit 
circulation  paths  from  overlapping 
wheelchair  spaces.  Comment  is  sought 
on  whether  such  a  provision  should  be 
included  in  the  final  rule. 

As  recommended  by  the  advisory 
committee,  the  exception  in  ADAAG 
4.33.3,  that  permits  wheelchair  spaces 
to  be  clustered  in  seating  areas  with 
sight  lines  that  require  slopes  greater 
than  5%,  has  been  removed.  The 
removal  of  this  provision  is  not 
intended  to  prohibit  the  construction  of 
traditional  seating  areas  such  as 
stadiums,  bleachers  and  balconies. 


Section  802.7  requires  that  each 
readily  removable  companion  seat  be 
located  "next  to  and  in  the  same  row  as 
each  required  wheelchair  space"  so  that 
there  is  'shoulder-to-shoulder" 
alignment  between  users  of  the 
wheelchair  space  and  of  the  adjacent 
companion  seat.  This  is  a  change  from 
ADAAG  4.33.3  which  requires 
companion  seats  to  be  fixed,  as 
discussed  in  section  221.3  above.  The 
Board  also  has  added  clarification  on 
the  location  of  such  seats.  Some  entities 
have  misinterpreted  the  phrase  "next 
to"  in  the  current  .ADAAG  as  permitting 
the  placement  of  companion  seating  in 
a  row  in  front  of  or  behind  the 
accompanying  wheelchair  space. 

Specifications  for  designated  aisle 
seats  in  802.8  are  consistent  with 
requirements  in  AD,\AG  4.1.3(19)(a). 

Section  802.6  requires  dispersion  of 
accessible  seating  in  assembly  areas  so 
as  to  provide  individuals  with 
disabilities  seating  choices  that  are 
comparable  to  those  offered  to  patrons 
without  disabilities.  Specifically,  in 
assembly  areas  with  more  than  300 
seats,  wheelchair  spaces  and  designated 
aisle  seats  must  be  dispersed  throughout 
the  assembly  area  in  a  manner  that 
ensures  viewing  angles  and  choices  of 
admission  prices  that  are  comparable  to 
those  provided  to  other  spectators.  This 
does  not  represent  a  change  from 
ADAAG  4.33.3. 

Where  the  minimum  number  of 
required  wheelchair  spaces  or 
designated  aisle  seats  is  not  sufficient  to 
allow  for  complete  dispersion  in  terms 
of  the  availability  of  all  possible 
admission  prices  and  viewing  angles. 
802.6  specifies  criteria  for  dispersion  in 
the  following  order  of  priority; 
admission  prices,  horizontal  dispersion, 
and  vertical  dispersion.  These  criteria 
are  intended  tcj  be  consistent  with 
Department  of  Justice  (DOJ) 
interpretation  of  ADAAG  4.33.3  that 
wheelchair  spaces  be  provided  so  that 
people  with  disabilities  have  "a  choice 
of  admission  prices  and  lines  of  sight 
comparable  to  those  for  members  of  the 
general  public." 

Section  802.6.1  requires  the  dispersal 
of  accessible  seating  bv  the  price  of 
admission,  which  means  that 
wheelchair  spaces  and  designated  aisle 
seating  must  be  provided  in  each  price 
level  where  the  ticket  prices  are 
distinguished  by.  or  differ  according  to. 
the  location  of  the  seating.  The  advisory 
committee  considered  dispersion 
according  to  admission  prices  to  be 
primarily  an  operational  matter  and 
recommended  that  it  be  removed.  The 
Board  believes  that  such  dispersion  is 
an  important  consideration  in  the 
design  of  assembly  areas  and  the 
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location  of  accessible  seating  and  has 
retained  this  provision. 

Assembly  racility  designers  and 
people  with  disabilities  have  requested 
clarification  of  the  current  requirement 
that  wheelchair  spaces  he  dispersed. 
The  Board  has  added  requirements  for 
horizontal  and  \'ertical  dispersion. 
Subject  to  the  scoping  requirements 
shown  in  Table  221.2.1,  wheelchair 
spaces  and  designated  aisle  seats  must 
be  located  at  each  accessible  level  in  the 
assembly  area,  and  in  each  balcony  or 
mezzanine  that  is  located  along  an 
accessible  route. 

Section  802.6.2  specifies  that 
wheelchair  spaces  and  designated  aisle 
seats  shall  be  located  in  a  manner  to 
provide  viewing  angles  that  are.  in 
general,  representative  of  the  horizontal 
viewing  angles  that  are  provided  to 
spectators  who  occupy  non-accessible 
seats.  In  the  past,  wheelchair  spaces 
were  often  located  only  at  the  ends  of 
rows,  where  a  few  of  the  standard  seats 
in  a  seating  configuration  would  be 
removed  and  replaced  with  wheelchair 
spaces.  This  section  clarifies  that  this 
practice  is  not  permissible,  and,  instead, 
that  wheelchair  spaces  must  be 
provided  in  a  varietv  of  locations  across 
the  horizontal  rows  of  seats. 

The  requirement  for  \'ertical 
dispersion  in  802, 6. ,3  seeks  to  ensure 
equal  treatment  of  people  with 
disabilities  in  terms  of  the  viewing 
distance  from  the  performance  area  or 
playing  field.  Like  all  patrons, 
individual  preferences  vary  among 
people  with  disabilities.  The  Board 
places  significant  value  on  having  equal 
opportunity  to  select  a  viewing  distance 
that  satisfies  individual  requirements. 
However,  in  the  past,  many  designs 
have  not  provided  adequate  choice  of 
viewing  distances   For  example,  first 
row  seating  may  be  desirable  for  a 
hockey  game  and  less  desirable  for 
viewing  car  racing  or  a  movie. 

The  Board's  regulatory  assessment 
indicates  that  vertical  dispersion  could 
cost  as  much  as  Si  1  million  for  each 
"large"  (50,000  seats)  stadium  or  arena 
to  provide  vertical  dispersion  in 
uppermost  decks.  According  to  the 
regulatory  assessment,   "in  order  to 
accommodate  the  additional  dispersion 
required  by  this  item,  it  is  assumed  that 
an  upper  deck  concourse  will  be 
required  for  the  facility.  These  large 
facilities  generally  have  a  lower  deck,  a 
middle  deck  (with  suites  and/or  club 
level  amenities),  and  an  upper  deck. 
The  steep  slopes  used  in  the  upper  deck 
make  it  impractical  to  accommodate 
accessible  routes  with  more  than  a 
minimal  change  in  level  up  or  down 
from  the  vomitory  access  point  within 
the  seating  bowl.  The  dispersion 


requirement  based  on  admission 

pricing,  and  the  vertical  dispersion 
requirement  will  generally  require  that 
a  more  substantial  change  in  level  be 
accommodated  outside  the  seating  bowl 
for  the  upper  deck  area.  It  is  assumed 
that  an  additional  concourse,  of  50,000 
square  feet  in  area,  will  be  used  to 
provide  access  to  the  upper  deck  at  an 
additional  level." 

Question  39:  Are  there  alternatives  to 
constructing  a  secondary  concourse  that 
would  provide  vertical  dispersion  in 
upper  decks  of  larger  stadiums? 

Qupstmn  40-  The  Board  places 
significant  importance  on  providing 
individuals  with  disabilities  with 
selections  from  a  variety  of  vantage 
points  to  enjoy  performances  and 
sporting  events.  Are  there  conditions 
where  vertical  separation  between 
wheelchair  spaces  is  not  desirable?  Is 
there  a  point  where  increased  distance 
does  not  impro\e  accessibility  or 
contribute  significantly  to  equal 
opportunity? 

Question  41:  Section  802.6.3  uses  the 
term  'van.'ing  distances."  Does  the  term 
"varying  distances"  provide  sufficient 
guidance  to  allow  designers  and  others 
to  know  when  they  have  successfully 
met  the  criteria  for  compliance?  If  not, 
would  it  be  preferable  if  a  minimum 
separation  between  horizontal  rows 
were  specified? 

The  Board  is  considering  a  change  in 
802.6  that  would  be  more  responsive  to 
concerns  that  have  arisen  about  the  lack 
of  dispersion  of  wheelchair  spaces  in 
some  assembly  areas.  Specifically,  the 
Board  is  concerned  that  dispersion  has 
been  inadequate  in  smaller  facilities 
such  as  stadium-style  cinemas.  While 
the  provisions  of  802.9  requiring  lines  of 
sight  comparable  to  those  provided 
other  spectators  must  be  satisfied  in  all 
cases,  dispersion  is  required  only  when 
the  seating  capacity  exceeds  300.  The 
Board  is  considering  requiring  that 
dispersion  be  achieved  where  fewer 
than  300  seats  are  provided.  The  Board 
is  seeking  comment  on  this  point. 

Question  42:  What  would  be  the 
impact  on  small  assembly  facilities  of  a 
reduction  in  the  number  of  seats 
triggering  the  dispersion  requirement? 
The  Board  is  particularly  aware  of  the 
rapid  pace  of  construction  of  stadium- 
style  cinemas  and  seeks  comment  on 
whether  a  change  in  the  dispersion 
requirement  would  adversely  affect  the 
construction  cost  of  these  facilities. 
What  is  the  average  number  of  seats 
provided  per  screen?  Do  cinemas 
provide  more  than  one  type  of  theater? 
For  example,  is  it  typical  to  provide  a 
few  larger  theaters  combined  with  a 
number  of  smaller  theaters  in  a  single 
facility?  If  so,  what  is  the  average  size 


of  smaller  and  larger  theaters?  Designers 
and  operators  of  all  types  of  assembly 
facilities  are  encouraged  to  comment  on 
the  impact  of  reducing  the  number  of 
seats  from  300  to  250,  200,  or  150.  If 
other  trigger  points  are  more  reasonable, 
please  provide  recommendations  and 
supporting  data.  People  with  disabilities 
are  urged  to  provide  comment  on 
experiences  that  relate  to  the  need,  or 
lack  of  need,  for  greater  dispersion  in 
smaller  assembly  facilities.  Is  it  possible 
that  dispersion  would  be  detrimental  to 
the  use  and  enjoyment  of  smaller 
facilities  by  people  with  disabilities? 
Common  practice  is  to  disperse 
wheelchair  seats  in  a  small  space  by 
providing  wheelchair  spaces  at  a  cross 
aisle  and  in  the  rear  of  the  assembly 
space.  Would  it  be  acceptable  for  up  to 
one  half  of  the  wheelchair  spaces  to  be 
provided  in  the  last  few  rows  of  the 
assembly  space  for  the  purpose  of 
providing  vertical  separation  between 
wheelchair  spaces? 

Section  802.9  restates  the  requirement 
in  ADAAG  4.33.3  that  individuals 
seated  in  wheelchairs  be  provided  with 
lines  of  sight  comparable  to  those 
provided  to  other  spectators.  The  Board 
is  aware  that  design  professionals  have 
expressed  some  uncertainty  about  how 
to  measure  their  compliance  with  this 
requirement.  Therefore,  the  Board  is 
proposing  to  amend  the  guidelines  to 
include  specific  technical  provisions  to 
assist  design  professionals  to  determine 
if  the  sight  lines  provided  for  people 
who  use  wheelchair  spaces  are 
comparable  to  those  provided  to  others. 
These  technical  provisions  address  sight 
lines  over  both  seated  and  standing 
spectators.  Adherence  to  these  technical 
provisions  will  help  ensure  that  people 
who  use  wheelchairs  are  provided  with 
an  equal  opportunity  to  view  the 
performance  or  event  held  in  the 
assembly  area. 

Section  802.9.1  addresses  the 
placement  of  wheelchair  spaces  in 
assembly  areas  where  spectators  are 
expected  to  remain  seated  during 
events.  Section  802.9.1  provides  that 
spectators  seated  in  wheelchairs  at 
events  where  people  are  expected  to 
remain  seated  shall  be  provided  with 
lines  of  sight  to  the  performance  area  or 
playing  field  comparable  to  that 
provided  to  spectators  in  the  seating 
area  in  closest  proximity  to  the  location 
of  the  wheelchair  spaces,  but  not  in  the 
same  row.  Providing  lines  of  sight  for 
people  who  are  seated  in  the  wheelchair 
spaces  that  are  comparable  to  nearest 
seats  in  the  same  seating  area  generally 
provides  lines  of  sight  for  people  with 
disabilities  that  are  comparable  to  those 
provided  to  others  in  facilities  such  as 
stadiums  or  arenas  where  wheelchair 
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spaces  are  dispersed,  because  the 
dispersed  locations  provide  the 
opportunity  for  people  who  use 
wheelchairs  to  select  seats  with  a  range 
of  views  of  the  performing  area  or 
playing  fieki 

Section  802.9.2  addresses  assembly 
areas  where  people  are  expected  to 
stand  at  their  seats  during  events.  The 
sight  line  that  is  required  in  802.9.2  is 
one  that  is  r.oinparahle  to  the  sight  lines 
provided  to  standing  spectators  (over 
other  standing  spectators)  who  are 
located  in  the  seating  area  closest  to  the 
wheelchair  spaces,  but  not  in  the  same 
row  as  the  wheelchair  spaces. 

Stadium-style  motion  picture  theaters 
comprise  a  type  of  assembly  area  that 
has  become  increasingly  popular  in  the 
last  several  vi'ars  Thr-v  provide  the 
general  public  with  sight  lines  to  the 
screen  that  generally  are  far  superior  to 
those  offered  in  traditional-style  motion 
picture  theaters.  Stadium-stvle  theaters 
provide  improved  viewing  in  one  key 
way;  they  furnish  an  unobstructed  view 
of  the  entire  screen  through  the 
utilization  of  relatively  high  risers  that 
furnish  unobstructed  viewing  over  the 
heads  of  the  persons  seated  in  the  rows 
ahead.  As  stadium-style  theaters  are 
currently  designed,  patrons  using 
wheelchair  spaces  are  often  relegated  to 
a  few  rows  of  each  auditorium,  in  the 
traditional  sloped  floor  area  near  the 
screen.  Due  to  the  size  and  proximity  of 
the  screen,  as  well  as  other  factors 
related  to  stadium-style  design,  patrons 
using  wheelchair  spaces  are  required  to 
tilt  their  heads  back  at  uncomfortable 
angles  and  to  constantly  move  their 
heads  from  side  to  side  to  view  the 
screen.  Thev  are  afforded  inferior  lines 
of  sight  to  the  screen. 

The  Board  is  aware  of  the  Department 
of  Justice's  enforcement  of  4.33.3  with 
respect  to  assembly  areas  with  stadium- 
style  seating.  DOJ  has  stated  that  4.33.3 
requires  that  wheelchair  areas  be  an 
integral  part  of  any  fixed  seating  plan, 
and  be  provided  so  that  people  with 
disabilities  have  lines  of  sight  and  a 
choice  of  admission  prices  comparable 
to  those  for  other  members  of  the 
general  public.  As  applied  to  stadium- 
style  theaters  (where  most  seats  are 
placed  on  tiers  or  risers  to  enhance 
viewing),  DOJ  has  asserted  in  attempting 
to  settle  partic:ular  cases  that  wheelchair 
seating  locations  must:  (1)  Be  placed 
within  the  stadium-style  section  of  the 
theater,  rather  than  on  a  sloped  floor  or 
other  area  within  the  auditorium  where 
tiers  or  risers  have  not  been  used  to 
improve  viewing  angles;  (2)  provide 
viewing  angles  that  are  equivalent  to  or 
batter  than  the  viewing  angles 
(including  vertical,  horizontal,  and 
angle  to  the  top  of  screen)  provided  by 


50  percent  of  the  seats  in  the 
auditorium,  counting  all  seats  of  any 
type  sold  in  that  auditorium:  and  (3) 
provide  a  view  of  the  screen,  in  terms 
of  lack  of  obstruction  (e.g.,  a  clear  view 
over  the  heads  of  other  patrons),  that  is 
in  the  top  50  percent  of  all  seats  of  any 
type  sold  in  the  auditorium.  The  Board 
is  considering  whether  to  include 
specific  requirements  in  the  final  rule 
that  are  consistent  with  DOJ's 
interpretation  of  4.33.3  to  stadium-style 
movie  theaters. 

The  Board  also  is  considering  whether 
to  provide  additional  guidajice  on 
determining  whether  lines  of  sight  are 
"comparable"  in  assembly  areas,  and 
specifically  requests  comment  on  the 
following  issues. 

Question  43:  The  current  proposal 
specifies  that  wheelchair  locations 
provide  sight  lines  that  are  comparable 
to  those  provided  to  the  seats  nearest 
the  wheelchair  locations  but  not  in  the 
same  row.  The  Board  is  considering 
whether  in  assembly  areas  large  enough 
to  require  dispersion  it  would  be 
appropriate  to  mandate  that:  spectators 
seated  in  wheelchair  spaces  have  lines 
of  sight  that  are  equivalent  to  or  better 
than  the  lines  of  sight  provided  to  the 
majority  of  spectators  seated  in  the  same 
class  or  category  of  seats,  and  spectators 
seated  in  wheelchair  spaces  have  lines 
of  sight  that  are  equivalent  to  or  better 
than  the  lines  of  sight  provided  to 
spectators  seated  next  to  the  wheelchair 
spaces.  For  example,  a  wheelchair  space 
in  the  club  seat  section  of  a  stadium 
would  have  to  provide  a  line  of  sight 
equivalent  to  or  better  than  the  line  of 
sight  provided  to  the  majority  of 
spectators  in  club  seats  of  the  same 
price,  as  well  as  provide  a  line  of  sight 
equivalent  to  or  better  than  that 
provided  to  spectators  seated  next  to  the 
wheelchair  space.  A  wheelchair  space 
in  a  box  seat  of  a  theater  would  have  to 
provide  a  line  of  sight  equivalent  to  or 
better  than  the  line  of  sight  provided  to 
the  majority  of  patrons  in  box  seats  of 
the  same  price,  as  well  as  provide  a  line 
of  sight  equivalent  to  or  better  than  that 
provided  to  spectators  seated  next  to  the 
wheelchair  space.  A  wheelchair  space 
in  the  $30  per  seat  section  of  an  arena, 
where  spectators  are  expected  to  stand 
at  times  during  the  event,  would  have 
to  provide  a  line  of  sight  over  standing 
spectators  equivalent  to  or  better  than 
that  provided  to  the  majority  of  standing 
spectators  in  the  $30  section  of  the 
arena,  as  well  as  provide  a  line  of  sight 
equivalent  to  or  better  than  that 
provided  to  spectators  seated  next  to  the 
wheelchair  space.  The  Board  requests 
comment  on  the  relative  merit  of  the 
current  proposal,  as  applied  to  assembly 
areas  where  dispersion  is  required,  and 


the  alternative  requirement  described  in 
this  question. 

When  the  dispersion  of  wheelchair 
spaces  is  not  required,  (i.e.,  in  small 
assembly  areas)  the  placement  of  the 
wheelchair  spaces  in  relation  to  other 
seating  acquires  greater  significance 
because  wheelchair  users  are  not  offered 
a  choice  of  viewing  angles.  Therefore,  in 
order  to  ensure  equal  opportunity  for 
people  who  use  wheelchairs  in 
assembly  areas  in  which  dispersion  is 
not  required,  it  may  be  necessary  for 
wheelchair  spaces  not  only  to  provide 
lines  of  sight  comparable  to  those 
provided  to  spectators  seated  in  the 
same  area,  but  also  to  provide  lines  of 
sight  that  are  comparable  to  those 
provided  for  most  of  the  other  patrons 
in  the  assembly  area.  Ojnsequently,  the 
Board  is  considering  specifying  that 
wheelchair  spaces  in  assembly  areas, 
where  dispersion  is  not  required,  must 
be  located  so  that  the  lines  of  sight 
provided  are  comparable  to  {i.e..  equal 
to  or  better  than)  the  lines  of  sight 
provided  to  the  "majority"  of  the 
patrons  in  the  assembly  area. 

Question  44:  Should  ADAAG  specify 
that  wheelchair  spaces  in  assembly 
areas,  where  wheelchair  spaces 
generally  are  not  dispersed  shall 
provide  unobstructed  lines  of  sight  that 
provide  a  line  of  sight  equivalent  to  or 
better  than  the  line  of  sight  provided  for 
the  majority  of  event  spectators? 

803    Dressing.  Fitting,  and  Locker 
Rooms 

This  section  revises  requirements  for 
dressing  and  fitting  rooms  in  AD.\AG 
4.35  and  also  specifically  addresses 
locker  rooms  as  well.  Section  803.2 
requires  wheelchair  turning  space  in 
accessible  rooms.  A  portion  of  this 
space  (6  inches  maximum)  can  extend 
under  partitions  or  openings  without 
doors  that  provide  toe  clearance  at  least 
9  inches  high.  A  provision  in  ADAAG 
4.35.2  that  exempts  rooms  with 
curtained  openings  from  the 
requirement  for  turning  space  has  been 
removed  so  that  a  consistent  level  of 
access  is  provided  in  all  types  of 
dressing  and  fitting  rooms. 

Benches  are  required  to  comply  with 
criteria  in  section  903,  which  contains 
revised  specifications  for  benches  (see 
discussion  below).  Where  mirrors  are 
provided,  ADAAG  4.35.5  requires  that 
accessible  rooms  have  full-length 
mirrors  and  provides  minimum 
dimensions.  As  recommended  by  the 
advisory'  committee,  this  requirement 
has  been  removed  because  of  the  wide 
variation  of  room  types  covered  by  this 
section.  In  some  cases,  such  as  a  large 
locker  room,  compliance  with  the 
ADAAG  mirror  specifications  will  not 
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ensure  that  a  full-length  mirror  is  usable 
from  an  accessible  bench.  Consistent 
with  requirements  tor  toilet  and  bathing 
facilities,  criteria  for  accessible  coat 
hooks  and  fold-down  shelves  have  been 
added  in  section  803.5  and  apply  where 
such  elements  are  provided. 

804     Sinks,  Kitchens,  Kitchenettes,  and 
Wet  Bars 

This  section  derives  from 

requirements  for  transient  lodging 
facilities  in  ADAAG  9.2.2(7).  However, 
under  revised  scoping  in  section  212, 
these  criteria  are  applicable  not  only  to 
transient  lodging  guest  rooms  but  to 
other  accessible  spaces  as  well,  such  as 
employee  break  rooms.  These 
requirements  are  consistent  with 
.\DAAG  except  that  a  forward  approach 
to  sinks  is  required  whereas  ADAAG 
9.2.2(7)  permits  a  parallel  approach  to 
sinks  at  guest  room  kitchens  or 
kitchenettes.  This  revision  allows  a 
consistent  level  of  access  at  sinks,  since 
accessible  sinks  in  other  types  of  spaces 
are  required  to  have  a  forward  approach. 

80.5    Medical  Care  Facility  Patient  or 

Resident  Sleeping  Rooms 

This  section  is  based  on  requirements 
for  patient  bedrooms  in  ADAAG  6.3. 
Clarification  is  added  in  section  805.2 
that  required  wheelchair  turning  space 
cannot  extend  beneath  beds. 
Requirements  for  clear  floor  space  on 
each  side  of  beds  has  been  revised  to 
specifv  a  parallel  approach  according  to 
section  305.  which  is  substantively 
similar  to  the  requirement  in  ADAAG 
6.3(3)  for  clear  floor  space  at  least  36 
inches  wide  alongside  beds.  The 
advisory  committee  recommended  a 
provision  for  accessible  windows.  The 
Board  has  relocated  this  requirement  to 
section  230  so  that  it  applies  to  other 
facilitv  types  as  well.  An  exception  in 
AD.^AG  6.3(1,)  for  entry  doors  to  acute 
care  hospital  bedrooms  has  been 
relocated  to  scoping  requirements  for 
doors  in  404.1  (Tables  404.2.4.1  and  2). 

806     Transient  Lodging  Guest  Rooms 

Requirements  for  accessible  transient 
lodging  guest  rooms  in  AD.\AG  9.2.2 
and  9.3  arc  provided  in  this  section.  In 
accordance  with  the  new  format  of  the 
revised  guidelines,  scoping  provisions 
contained  in  ADAAG  for  special 
occupancv  sections  ha\e  been  relocated 
to  Chapter  2. 

Section  806.2  addresses  accessible 
guest  rooms.  Scoping  for  accessible 
routes,  doors  and  doorways,  storage, 
controls,  and  parking  in  ADAAG 
9.2.2(2)  through  (6)  are  covered  by 
general  scoping  provisions  for  such 
elements  in  Chapter  2.  ADAAG  9.2.2(6) 
provides  an  exception  for  access  to 


exterior  spaces  that  allows  a  higher 
threshold  or  change  in  level  where 
necessar\'  "to  protect  the  integrity  of  the 
unit  from  wind/water  damage."  This 
exception,  which  requires  alternate 
provisions  of  access,  has  been  removed 
because  the  advisor\'  committee  was 
convinced  that  design  solutions  are 
available  that  allow  access  while 
preventing  wind  or  water  damage.  Other 
revisions  include: 

•  Clarification  that  clear  floor  space 
on  each  side  of  beds  for  a  parallel 
approach  according  to  section  305  is 
required,  which  is  substantively  similar 
to  the  requirement  in  ADAAG  9.2.2(1) 
for  clear  floor  space  at  least  36  inches 
wide  alongside  beds  (806.2.3): 

•  A  new  provision  added  by  the 
Board  that  requires  accessible  vanity 
tops  at  lavatories  in  accessible  guest 
rooms  if  vanity  tops  are  provided  in 
other  guest  rooms  (806.2.4.1); 

•  Sinks  in  kitchens  and  kitchenettes 
are  required  to  provide  a  forward 
approach  (804.3  as  referenced  by 
806.2.5);  and 

•  Clarification  that  wheelchair 
turning  space  is  required  and  that  beds 
cannot  overlap  this  space  (806.2.6). 

The  advisory  committee 
recommended  provisions  for  accessible 
windows  in  transient  lodging  facilities 
as  well.  The  Board  has  relocated  this 
requirement  to  section  230  so  as  to  be 
applicable  to  other  facility  types  as  well. 

Section  806.3  covers  accessible 
communication  features  in  guest  rooms. 
Like  ADAAG  9.3.  this  .section  requires 
visual  alarms  and  notification  devices. 
A  provision  in  ADAAG  9.3.2  recognizes 
the  provision  of  outlets  and  wiring  for 
portable  devices  as  an  "equix'alent 
facilitation."  This  provision,  like  others 
concerning  equivalent  facilitation  have 
been  removed  as  information  that  is 
advisory.  Further,  revisions  to 
requirements  for  visual  alarms  in  guest 
rooms  in  section  702.3.6  effectively 
prohibit  the  use  of  most  portable  alarms. 
Use  of  portable  visual  notification 
devices  for  incoming  telephone  calls 
and  door  knocks  or  bells,  while  not 
specificallv  recognized,  are  not 
specifically  prohibited. 

.^DAAG  9.4  requires  that  doors  and 
doorways  to  inaccessible  guest  rooms 
provide  a  32  inch  minimum  clearance. 
This  requirement  has  been  relocated  to 
scoping  for  transient  lodging  guest 
rooms  in  section  224.1.  AD,\AG  9.5  has 
specific  provisions  for  homeless 
shelters,  halfway  houses,  transient 
group  homes,  and  other  social  service 
establishments.  In  buildings  not 
required  to  have  elevators,  an  exception 
in  ,-\DAAG  9.5.1  states  that  common  use 
amenities  are  not  required  to  be 
accessible  on  inaccessible  floors  as  long 


as  one  of  each  type  of  amenity  is 
provided  in  common  use  areas  on 
accessible  floors.  ADAAG  9.5.2  permits 
allowances  for  existing  homeless 
shelters  that  are  altered.  The  advisory 
committee  recommended  that  these 
provisions  be  removed  because  special 
treatment  of  these  types  of  facilities  was 
not  considered  warranted. 

807    Holding  Cells  and  Housing  Cells 
or  Rooms 

This  section  provides  requirements 
for  cells  or  rooms  required  to  be 
accessible  in  detention  or  correctional 
facilities  or  judicial  facilities.  The 
specifications  are  consistent  with 
ADAAG  11.2.3  and  12.5.  Consistent 
with  provisions  for  medical  care 
facilities  and  transient  lodging, 
clarification  has  been  added  in  section 
807.2.1  that  beds  cannot  overlap 
required  wheelchair  turning  space. 
Benches,  where  provided,  are  required 
to  comply  with  section  903  and  visual 
alarms  are  subject  to  requirements  in 
702.3.6.  Specifications  for  these 
elements  have  been  revised  for  benches, 
as  discussed  at  section  903,  and  for  fire 
alarm  systems,  as  discussed  at  section 
702. 

Chapter  9:  Built-in  Furnishings  and 
Equipment 

This  chapter  covers  built-in 
furnishings  and  equipment.  Provisions 
for  seating  at  tables  and  counters,  check- 
out aisles,  and  storage  areas  are 
provided.  These  requirements  apply  to 
a  variety  of  facilities  and  effectively 
replace  those  in  ADAAG  8  specific  to 
library  reading  and  study  areas,  check- 
out areas,  card  catalogs,  magazine 
displays,  and  stacks. 

902  Dining  and  Work  Surfaces 

This  section  is  consistent  with 
ADAAG  4.32  in  providing  specifications 
for  seating  at  dining  and  work  surfaces, 
including  dining  counters  covered  by 
ADAAG  5.2.  Clear  floor  space  is 
required  for  a  forward  approach 
complying  with  section  306,  which 
specifies  clearances  for  knees  and  toes. 
(ADAAG  4.32.3  only  specifies  a  knee 
clearance  for  the  full  depth  for  the  clear 
floor  space).  Additionally,  section  306  is 
different  from  ADAAG  by  increasing  the 
permitted  overlap  of  clear  floor  space 
from  19  to  25  inches. 

903  Benches 

Requirements  for  benches  derive  from 
specifications  for  dressing  and  fitting 
rooms  in  ADAAG  4.35.4.  Section  903.2 
clarifies  that  the  required  clear  floor 
space  is  to  be  positioned  for  a  parallel 
approach  "to  an  end  of  the  bench  seat." 
Dimensions  for  the  bench  have  been 
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rcvisfMl  to  proMcic  ^rf-ater  flexibility. 
The  depth  has  been  changed  from  24 
inches  absolute  tn  a  range  of  20  to  24 
inches;  the  minimum  width  has  been 
reduced  from  48  to  42  inches.  The 
advisory  committee  considered  these 
changes  helpful  in  allow  ing  more 
flexibilitv  in  the  size  of  benches  without 
reducing  access.  The  Board  has  added  a 
requirement  that  hack  support  be 
provided  that  extends  vertically  from  a 
point  no  more  than  2  inches  above  the 
bench  to  a  height  of  at  least  18  inches 
above  the  bench  and  that  extends 
horizontalK'  at  least  42  inches.  This 
requirement  replaces  the  ADAAG 
requirement  that  the  bench  be  installed 
on  the  wall 

904     Sales  and  Service  Counters 

This  section  covers  check-out  aisles, 
point  of  sales  and  service  counters,  and 
food  service  lines.  In  section  904.2, 
clarification  has  been  added  that  all 
portions  of  counters  required  to  be 
accessible  shall  be  adjacent  to  an 
accessible  walking  surface.  Section 
904  3  and  904.4  are  consistent  with 
requirements  for  check-out  aisles  and 
sales  and  service  counters  in  .^DAAG 
7.2  and  7.3.  Section  904.4  differs  from 
ADAAG  in  that  it  does  not  distinguish 
between  counters  with  cash  registers 
and  those  without  Provisions  in 
ADAAG  7  2(2)  that  recognize 
alternatives  for  counters  without  cash 
registers  (access  to  auxiliary  counters, 
folding  shelves,  etc)  have  not  been 
included.  ADAAG  requirements 
basically  presume  a  parallel  approach  to 
sales  and  service  counters.  The  Board 
has  included  criteria  for  a  forward 
approach  as  an  alternative  to  a  parallel 
approach  The  Board  also  has  added  an 
exception  for  alterations  where 
compliance  would  result  in  a  reduction 
of  the  number  of  existing  counters  at 
work  stations  or  existing  adjacent  mail 
boxes.  In  this  case,  an  accessible  counter 
at  least  24  inches  in  length  (instead  of 
36  inches  for  a  parallel  approach  and  30 
inches  for  a  forward  approach)  is 
permitted. 

Section  904. .5  covers  food  service 
lines  and  is  consistent  with 
requirements  in  .ADAAG  5.5.  A 
minimum  height  (28  inches)  for  tray 
slides  has  been  added.  This 
specification  derives  from  the  ICC/ ANSI 
All 7.1  standard.  Section  904.6  requires 
that  where  counter  or  teller  windows 
have  security  glazing  to  separate 
personnel  from  the  public,  at  least  one 
of  each  type  must  provide  a  method  to 
facilitate  voice  communication.  These 
specifications  are  basec^on  those  in 
ADAAG  7.2(3)  as  amended  for  State  and 
local  government  facilities.  However,  in 
the  revised  guidelines,  this  requirement 


applies  to  all  types  of  facilities  where 
such  glazing  is  provided  at  sales  or 
service  counters. 

905    Storage 

Requirements  in  this  section  are 
substantively  the  same  as  those  for 
storage  in  ADAAG  4.25  except  for  one 
change.  ADAAG  requires  that  storage 
hardware  meet  operating  characteristics 
for  controls.  Section  905.4  requires 
compliance  with  all  criteria  for  operable 
parts  in  section  309,  which  includes  not 
only  operating  characteristics  but  clear 
floor  space  and  height  as  well. 

Chapter  10:  Transportation  Facilities 

As  in  current  ADAAG,  chapter  10  is 
organized  to  cover  one  type  of 
occupancy  because  there  are  a  variety  of 
requirements  unique  to  transportation 
facilities.  This  chapter  covers  bus  stops 
and  terminals,  rail  facilities  and 
stations,  and  airports. 

1002  Bus  Stops  and  Terminals 

This  section  is  consistent  with 
requirements  in  ADAAG  10.2  and  no 
substantive  changes  have  been  made. 

1 003  Facilities  and  Stations 

Provisions  in  ADAAG  10.3  that  apply 
to  accessible  routes  have  been  removed 
because  scoping  for  accessible  routes  in 
Chapter  2  (section  206)  applies  to  transit 
facilities  as  well.  This  pertains  to 
requirements  in  10.3.1(1).  (3).  (7),  (10) 
and  (19).  ADAAG  10.3  also  covers 
"intercity  bus  stations."  This  reference 
has  been  removed  from  1003  because 
virtually  all  the  remaining  provisions 
are  specific  to  rail  stations.  Intercity  bus 
stations  are  considered  adequately 
covered  by  the  scoping  and  technical 
requirements  of  the  other  chapters.  In 
addition,  the  following  requirements 
have  been  removed: 

•  Minimum  illumination  levels  at 
signage  and  uniform  levels  along  routes 
(ADAAG  10.3.1(11))  for  consistency 
since  illumination  levels  in  other 
facility  types  are  not  addressed: 

•  Placement  of  clocks  in  "uniform 
locations  throughout  the  facility  or 
system"  (ADAAG  10.3.1(15))  since  this 
provision  lacks  clarity  for  purposes  of 
compliance; 

•  Criteria  for  escalator  treads, 
including  marking  strips  (ADAAG 
10.3.1(16))  because  they  are  more 
applicable  to  general  safety  than  to 
accessibility; 

•  Transparent  panels  in  elevator  cars 
(ADAAG  10.3.1(17))  since  this  pertains 
to  public  security  for  everyone,  not 
specifically  to  accessibility  for  people 
with  disabilities; 

•  Specifications  for  counters  (ADAAG 
10.3,1(18))  because  general  scoping  for 


sales  and  service  counters  in  section  227 
already  covers  them;  and 

•  References  to  alterations  to  areas 
containing  a  primary  function  (ADAAG 
10.3.3)  which  the  Board  considers 
unnecessary  since  this  is  addrc^ssed 
generally  for  alterations  in  section  202. 

Section  1003.2.2  requires  signs  to 
comply  with  section  703.  which  is 
considerably  different  from  signage 
requirements  in  ADAAG  4.30  as 
discussed  above.  Section  1003.2.2.3 
addresses  informational  signs  and  is 
consistent  with  ADAAG  10.3.1(6). 
However,  an  exception  has  been  added 
that  allows  smaller  characters  where 
space  for  signs  is  limited.  This  revision 
was  recommended  by  the  advisory 
committee. 

Sectirm  1003.2.3  addresses  fare 
vending  machines  and  gates.  Fare 
vending  mac:hines  are  required  to 
comply  with  section  707,  which  has 
been  extensively  updated  as  discussed 
above.  ADAAG  10. 3. 1(7)  provides 
criteria  for  gates  at  fare  collection 
devices  and  requires  compliance  with 
the  requirements  for  doors  and  also 
specifies  that  those  that  must  be  pushed 
open  by  people  using  wheelchairs  must 
have  a  smooth  continuous  surface  from 
2  inches  above  the  floor  to  27  inches 
above  the  floor.  The  Board  has  retained 
the  requirement  for  compliance  with 
specifications  for  doors  in  section  404 
but  has  removed  the  dimension  criteria 
for  push  gates,  as  recommended  by  the 
advisory  committee. 

Section  1003.2.4  requires  detectable 
warnings  at  platform  edges  bordering 
drop-offs.  A  requirement  for  detectable 
warnings  at  track  crossings  in  ADAAG 
10.3.1(13)  was  removed  at  the  advisory 
committee's  recommendation. 

The  Board  has  included  several 
changes  to  this  chapter.  Section 
1003.2.5  addresses  the  coordination  in 
height  between  platform  and  vehicle 
floors.  This  is  similar  to  ADAAG 
10.3.1(9)  except  that  clarification  has 
been  added  that  the  vertical  difference 
applies  to  "all"  passenger  car  load 
conditions.  "Slow  moving"  people 
mover  systems  as  addressed  in  this 
provision  have  been  defined  as  those 
with  a  maximum  speed  of  20  miles  per 
hour,  consistent  with  Board  and 
Department  of  Transportation 
interpretations.  Section  1003.2.6 
requires  TTYs  at  public  pay  telephones 
at  transit  facility  entrances.  The  number 
of  pay  telephones  at  an  entrance  which 
triggers  installation  of  a  TTY  has  been 
reduced  from  four  (which  ADAAG 
10.3.1(12)  specifies)  to  one.  Section 
1003.2.11  requires  accessible  direct 
connections  to  other  facilities.  This  is 
consistent  with  ADAAG  10.3.1(3)  but 
has  been  clarified  that  the  direct 
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connection,  as  opposed  to  a  circulation 
path  to  another  entrance,  is  required  to 
he  accessible,  consistent  with  the 
original  intent  of  ADAAG. 

Communication 

Section  1003.2.8  and  1004.3  require 
that  where  public  address  systems  are 
provided  to  convey  information  to  the 
public,  a  means  of  conveying  the  same 
or  equivalent  information  to  persons 
who  are  deaf  or  hard  nf  hearing  be 
provided.  Like  ADAAG  10, 3. 1(14)  and 
10.4.1(6),  these  provisions  apply  only  to 
terminals,  stations,  airports  and  other 
transportation  facilities.  In  addition, 
these  provisions  do  not  explicitly 
require  electronic  means  of  visible 
communication,  even  when  public 
address  systems  are  intended  to  be 
heard  in  remote  areas  of  a  facility.  These 
prox'isions  do  not  applv  to  messages  that 
are  not  intended  to  be  public,  such  as 
employee  paging. 

Que'stion  45:  The  Board  seeks 
comment  on  whether  additional 
provisions  for  an  equivalent  means  of 
communication  should  be  applied  to 
facilities  other  than  transportation 
facilities  in  the  final  rule.  For  example, 
captioning  can  be  associated  with 
electronic  scoreboards  in  stadiums. 
public  address  systems  at  airports,  and 
can  convey  announcements  in  other 
facilities  that  currentlv  provide 
communication  systems  that  are 
inaccessible  to  people  who  are  deaf  or 
hard  of  hearing.  In  addition,  the  Board 
is  considering  establishing  more  specific 
criteria  for  equivalent  visual 
communication.  For  example,  the  Board 
may  require  that  electronic  signs  be 
visible  in  the  areas  of  the  facility  where 
public  address  systems  are  audible.  To 
accomplish  this,  the  Board  may 
establish  technical  requirements  for 
visible  signs  in  the  final  rule 
Commenters  are  requested  to  provide 
information,  including  technical 
specifications,  regarding  the  various 
means  of  providing  equi\'alent 
information  that  have  been  employed  in 
all  types  of  facilities,  including 
transportation  facilities  and  airports. 
What  methods  provide  the  most 
equivalent  visual  communication?  Are 
there  "low  tech"  methods  that  are 
equally  effective  for  certain  types  of 
facilities  given  the  customar\' 
circulation  patterns  or  other  features  of 
the  facility' 

The  present  rulemaking  proposes  to 
amend  onlv  the  ADA  (36'CFR  Part  1191] 
and  the  ABA  (36  CFR  Part  1190) 
accessibility  guidelines  however,  the 
Board  is  interested  in  obtaining  certain 
key  information  that  may  assist  in  a 
future  rulemaking  to  amend  the  Boards 
transportation  vehicle  guidelines  (36 


CFR  1192).  Specifically,  the  Board  is 
interested  in  technical  infoimation. 
including  specifications  for  making 
train  announcements,  including  station 
announcements  and  emergency 
announcements  accessible  to  people 
who  are  deaf  or  hard  of  hearing. 
Question  46:  What  means  are 
available  for  providing  visual  train 
announcements  when  audible 
announcements  are  provided? 

Platform  Height 

Exception  2  to  section  1003.2.5  Rail- 
to-Platform  Height  would  permit  the  use 
of  mini-high  platforms,  car-borne  or 
platform-mounted  lifts,  ramps  or  bridge 
plates,  or  manually  deployed  devices 
where  it  is  not  operationally  or 
structiu-ally  feasible  to  meet  the  plus-or- 
minus  ""h  inch  or  1 '  -  inch  vertical,  or 
3  inch  horizontal  platform-to-car  gap 
requirements.  For  commuter  and 
intercity  rail,  "not  operationally 
feasible"  usually  means  the  track  is  also 
used  by  freight  trains  and  the  need  to 
allow  the  passage  of  oversizod  freight 
precludes  a  high  platform.  The 
American  Railway  Engineering  and 
Maintenance  of  \Vay  .Association 
(.AREMWA)  recommends  a  new 
platform  height  of  8  inches  above  top- 
of-rail.  This  height  allows  for  freight 
passage  while  reducing  the  height  of  the 
first  step  of  a  rail  car  above  the  platform. 
Often  a  potable  step  stool  is  used  to 
make  up  the  height  difference  between 
a  lown^r  platform  and  the  first  step. 
Negotiating  such  a  step  can  be  difficult 
for  ambulator)'  passengers,  especially 
since  handrails  are  usually  not 
available.  Also,  requiring  the  8-inch 
height  would  reduce  the  vertical  travel 
distance  for  a  lift. 

Question  47:  Should  the  final  rule 
require  that  new  platforms  for 
commuter  or  intercity  rail  stations  have 
a  height  of  8  inches  above  top-of-rail? 

]  004     Airports 

Section  1004  provides  requirements 
for  airports  consistent  with  ADAAG 
10.4.  As  with  requirements  for  rail 
stations  in  1003,  provisions  for 
accessible  routes  have  been  removed  as 
unnecessary  due  to  general  scoping 
requirements  in  section  206.  This 
pertains  to  requirements  in  ADA.\G 
10.4(1).  (2),  (3),  and  (5).  In  addition,  a 
requirement  for  placement  of  clocks  in 
uniform  locations  in  .ADAAG  10.4(7) 
has  been  removed. 

Chapter  11:  Residential  Facilities 

The  Board  has  included  requirements 

for  accessible  dwelling  units  in  the 
revised  guidelines.  The  technical 
requirements  of  this  chapter  derive  from 
updated  guidelines  for  residential 


facilities  contained  in  the  ICC/ ANSI 
All 7. 1-1998  standard.  These 
requirements  represent  an  addition  to 
ADAAG,  which  currently  does  not 
address  such  facilities.  Under  the  ADA. 
the  Department  of  Justice  determines 
the  application  of  the  guidelines  to 
residential  facilities.  This  chapter  also 
serves  to  update  requirements  for 
dwelling  units  in  the  minimum 
guidelines  for  federally  funded  facilities 
upon  which  UPAS  is  based. 

Section  1102  covers  accessible 
dwelling  imits  and  provides 
requirements  for  entrances,  elements  of 
accessible  routes,  private  residence 
elevators,  laundry  equipment,  toilet  and 
bathing  facilities,  kitchens,  windows, 
and  storage  facilities.  Substantive 
changes  from  the  ICC/ ANSI  All 7.1 
standard  include: 

•  Removal  of  an  exception  for 
exterior  sliding  doors  that  would  permit 
a  maximum  "  inch  threshold  instead  of 
the  ^^1  inch  maximum  otherwise 
specified  (1102.5): 

•  Addition  of  a  requirement  that 
private  residence  elevators  meet  the 
ASME/ANSI  A17.1  safety  standard 
(1102.7): 

•  Revision  of  inside  elevator  car 
dimensions  to  meet  the  clear  floor  space 
requirements  in  section  305  (1102.7.7): 

•  Addition  of  a  roquirement  that, 
where  removable  base  cabinetry  is  used 
below  lavatories  and  kitchen  work 
surfaces  and  sinks,  the  sides  and  back 
wall  be  finished  (1102.11.3,  1102.12.3.1. 
1102.12.4.1);  and 

•  Addition  of  specifications  for 
bottom-hinged  ovens  (1102.12.6.5.2). 

Section  1103  provides  requirements 
for  dwelling  units  with  accessible 
communication  features.  Specifications 
in  this  section  cover  smoke  detectors, 
fire  alarms  systems  and  visual 
appliances,  doorbells,  and  entry 
communication  systems.  The  Board  has 
added  requirements  in  section  1103.5 
that  doorbells  provide  a  visible  signal 
and  that  these  visible  notification 
devices,  where  located  in  sleeping  areas, 
have  a  deactivation  switch. 

Some  designers  or  building  owners 
may  elect  to  provide  visual  alarms  in 
more  than  one  room.  However,  the 
visual  signal  is  required  to  be  provided 
in  only  one  room  so  that  building 
alarms  are  visible  from  within  the 
dwelling  unit.  Once  wiring  is  provided 
for  a  single  visual  signal  in  the  dwelling 
unit,  additional  visual  signals  can  be 
connected  to  the  system  when  needed 
by  an  occupant. 
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Regulatory  Proces.s  Matters 

Espciitn-t'  Order  12866:  Regulatory- 
Pliinnwi;  and  Rpvifiv  Congressional 
Rf^'vifiv  Act 

This  proposed  rule  is  an  economically 

sisjnificant  rt^gulatory  action  under 
tAP(  utivH  Order  12866  and  has  been 
rpvievved  bv  the  Office  of  Management 
and  Budget.  The  proposed  rule  is  also 
a  major  rule  under  the  Congressional 
Review  .-Kct.  The  Board  has  prepared  a 
regulatory  assessment  for  the  proposed 
rule.  The  regulatory  assessment  has 
been  placed  in  the  docket  and  is 
available  for  public  inspection.  The 
regulat()r\  assessment  is  also  available 
on  the  Board  s  Internet  site  (http:// 
www. access-board.gov/ada-aba/ 
regimpact.htm). 

The  proposed  rule  revises  and 
updates  the  ai.cessibilitv  guidelines  for 
the  .Americans  w  ith  Disabilities  Act  and 
the  .Architectural  Barriers  Act,  and  will 
ensure  greater  consistency  and 
uniformity  in  the  accessible  design, 
construction,  and  alteration  of  buildings 
and  facilities  by  the  private  sector,  State 
and  local  governments,  and  the  Federal 
gtnernment.  The  proposed  rule  is  based 
largely  on  the  recommendations  of  the 
ADAAG  Review  Advisory  Committee, 


which  consisted  of  representatives  of 
the  design  and  construction  industry. 
the  building  code  community.  State  and 
local  governments,  and  people  with 
disabilities. 

The  regulatory  assessment  examines 
the  impact  of  sections  of  the  proposed 
rule  that  establish  new  requirements. 
Requirements  currently  contained  in 
existing  guidelines  and  regulations  have 
not  been  considered  in  the  regulatory 
assessment.  The  Board  used  several 
sources  as  a  baseline  to  determine  the 
impact  of  sections  of  the  proposed  rule 
that  establish  new  requirements.  These 
include  the  American  National  Standard 
All 7. 1-1 998  for  Accessible  and  Usable 
Buildings  and  Facilities,  a  consensus 
standard  referenced  by  the  model  codes: 
the  new  International  Building  Code 
being  developed  by  the  International 
Code  Council  which  is  expected  to 
widely  be  adopted  by  State  and  local 
governments;  and  industry  practice.  The 
Board  has  worked  closely  with  the 
groups  responsible  for  developing  the 
A117. 1-1998  standard  and  the 
International  Building  Code  to 
harmonize  the  Board's  guidelines  and 
those  codes  and  standards.  As  a  result, 
the  proposed  rule,  the  A117. 1-1998 


standard,  and  the  International  Building 
Code  contain  verv  similar  provisions. 
For  those  sections  of  the  proposed  rule 
that  are  similar  to  the  A117. 1-1998 
standard  and  the  International  Building 
Code,  the  Board  has  assumed  no  impact 
resulting  from  the  proposed  rule.  Where 
the  proposed  rule  differs  from  the 
A117. 1-1998  standard,  the  International 
Building  C^ode.  and  industry  practice, 
the  Board  examined  sections  that  are 
likely  to  have  a  measurable  impact  on 
the  design  and  construction  of  buildings 
and  facilities.  Sections  that  are  likely  to 
have  no  or  minimal  impact  were  not 
included  in  the  regulatorv'  assessment. 
In  all.  13  separate  building  elements  or 
items  were  examined  in  the  regulatory 
assessment.  One  of  the  items,  accessible 
vending  equipment,  was  determined  to 
have  no  cost  impact  on  further 
examination  and  is  not  included  in  the 
data  summarized  below. 

Table  1  lists  the  sections  of  the 
proposed  rule  that  are  expected  to  have 
an  impact,  the  accessible  elements 
required,  and  the  unit  cost  for  each 
element.  Where  an  element  is  expected 
to  result  in  an  increase  in  space,  ihe 
amount  of  space  increase  or  the  average 
cost  for  a  square  foot  of  space  is  listed. 


Table  1.— Building  Element  Costs:  New  Construction 


Section 

203.2  

217  4  2  1,  F217.4  2.  F217.4.3  

231  1    708  1.  708.2  

234  1  3   1103  1,  1103.5.  1103.5.1 

234  13.  1103.1,  1103.6 

230  1   

221  5  

802  6  

221  3  802.7  

221  4  1    22-  4  2  

224  4,  806  3.  806.3.1,  702.3.6   .... 
224  2,  806.3.  806.3.2,  704.3  


Accessible  Element 


Unit  Cost 


Employee  Work  Areas — Visual  Alarms  

TTYs 

Two-Way  Communication  Systems — Visual  Signals 

Dwelling  Units:  Communication  Features — Doorbell  with  Visual  Signal  

Dwelling  Units;  Communication  Features— TTY  Capability  at  Site/Building/Floor  Entry  

Accessible  Operable  Windows—  Add-On"  Hardware     

Assembly  Areas:  "Equivalent"  Vertical  Access— 3-Stop  Hydraulic  Elevator 

Assembly  Areas:  Dispersion  of  Wheelchair  Spaces/Designated  Aisle  Seats — Platform  Lifts  .... 
Assembly  Areas:  Wheelchair  Space  Companion  Seats — 6  Square  Ft   Area  Increase  and  An- . 

chorings. 
Assembly  Areas:  Designated  Aisle  Seats  on  Accessible  Route — Average  Cost  Square  Foot  of 

Assembly  Facility. 

Transient  Lodging  Guest  Rooms — Visual  Alarms  

Transient  Lodging  Guest  Rooms — Doorbell  with  Visual  Signal 


S270 

1,998 

1,077 

250 

264 

364 

61 ,794 

14,213 

1,315 

204 

293 

263 


Table  2  summarizes  data  for  the 
liuilding  tvpes  that  are  expected  to  be 
affected  by  the  ser:tions  in  Table  1.  Four 
building  types  are  included:  office 
building,  hotel,  multi-family  dwelling 
unit,  and  stadium/arena  Stadium/arena 


is  further  examined  by  the  size  of  the 
facility:  large,  medium,  and  small.  With 
the  exception  of  the  large  stadium/ 
arena,  the  total  cost  for  the  accessible 
elements  as  a  percentage  of  total 
construction  costs  is  one-half  percent  or 


less  for  the  various  building  tvpes. 
Multiplex  cinemas  were  considered  also 
but  were  determined  to  have  no  cost 
impact. 


Table  2.— Building  Type  Costs:  New  Construction 


Accessible  elements 

Total  cost  for 
accessible  ele- 
ments percent- 
age of  con- 
struction cost 

Building  type  size, 
construction  cost 

Number 

Cost 

Office  Building,  200,000  sq. 
ft..  525,000,000 

Employee  Work  Areas— Visual  Alami  Appliances,  250  

Two-Way  Communication  Systems,  1  

$65,375 
1.077 

S66.452 
0.27% 
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Table  2.— Building  Type  Costs:  New  Construction— Continue 

n 
W 

Accessible  elements 

Total  cost  for 

Building  type  size, 
construction  cost 

Number 

Cost 

accessible  ele- 
ments percent- 
age of  con- 
stmction  cost 

Hotel,  150  guest  rooms, 

Guest  Rooms— Visual  Alarms  63  

18,459 

16,569 
250 

264 

185.382 

11.000.000 

661,320 

123,558 

$56,852 

265.320 

306,000 

61.794 

28.426 
146,520 

$35,028 

0.44% 
$514 

0.51% 
$1 1  846  702 

$8,000,000. 

Multi-Family  Dwelling  Unit. 
800-1  000  sq.  ft.,  $100,000. 

Large  Stadium  Arena.  50,000 

Guest  Rooms— Notification  Devices,  63 

Dwelling  Unit— Doorbell  with  Visual  Signals,  1   

Dwelling  Unit— TTY  Capability  on  Site/Building/Floor  Entry  System  1   

"Equivalent"  Vertical  Access  3  Elevators  

seats.  $350,000,000. 
Medium  Stadium/Arena 

Dispersion  of  Wheelchair  Spaces/Designated  Aisle  Seats,  50,000  sq.  ft.,  mez- 
zanine IP  upper  deck 

Wheelchair  Space  Companion  Seats.  501  ; 

Designated  Aisle  Seats  m  Accessible  Route,  No  impact  assumed. 
Equivalent"  Vertical  Access,  2  Elevators  

3.4% 

$751,760 
0  38% 

20.000  seats  3200.000.000. 

Small  Stadium  Arena.  11.000 
seats  S50  000  000. 

Dispersion  of  Wheelchair  Spaces/Designated  Aisle  Seats,  4  Lifts  

Wheelchair  Space  Companion  Seats,  201  

Designated  Aisie  Seats  on  Accessible  Route,  1,500  sq.  ft 

"Equivalent"  Vertical  Access.  l  Elevator 

$236  740 

Dispersion  of  Wheelchair  Spaces/Designated  Aisle  Seats,  2  Lifts  

Wheelchair  Space  Companion  Seats.  Ill  

0.47% 

Designated  Aisie  Seats  on  Accessible  Route,  No  impact  assumed. 

Unit  Cost 

$270 

1.998 

1,077 

250 

264 

364 

61.794 

14,213 

1,315 

204 

293 

263 

As  shown  in  Table  2,  the  regulatory 

assessment  sampled  a  variety  of  types  of 
assembly  facilities.  However,  the 
regulatory  assessment  did  not  include 
facilities  that  have  bptween  300  and 
11.000  seats.  The  Board  seeks 
information  on  what  types  of  facilities 
havp  more  than  300  and  fewer  than 
11.000  seats.  In  addition,  how  many  of 
each  type  of  facility  is  constructed  each 
year? 

None  of  the  building  types  examined 
include  TTYs  or  operable  windows 
because  either  these  elements  typically 
are  not  provided  in  the  building  types: 
or  if  provided,  these  elements  would  be 
covered  by  the  existing  guidelines,  the 
A  117.1-1998  standard.'^or  the 
International  Building  Code,  For 
instance  under  the  existing  guidelines 
(ADAAG  4.1.3(17)(c)(i)).  public  facilities 
are  required  to  pro\ide  a  TTY  if  an 
interior  public  pay  phone  is  provided  in 
a  public  use  area  of  a  building.  Under 
the  proposed  rule,  public  facilities 
\vould  have  to  provide  a  TTY  on  a  floor 
when  a  public  pay  phone  is  provided  on 
a  floor.  If  public  pay  phones  are 
provided  in  public  facilities,  it  is 
assumed  that  they  dxe  usually  located  in 
the  lobby  area  on  the  main  floor  and 
would  be  covered  by  the  existing 
guidelines.  The  number  of  new  facilities 
that  would  not  otherwise  be  covered  by 
the  existing  guidelines,  the  A  117.1- 
1998  standard,  and  the  International 
Building  Code  and  would  have  to 
provide  TTYs  under  the  proposed  rule 
is  assumed  to  be  small.  It  is  estimated 


that  50  additional  TTYs  would  be 
provided  annually  at  an  aggregate  cost 
of  S99.900.  The  Board  seeks  comment 
on  this  estimate. 

Table  3  presents  the  annual  costs  of 
the  accessible  elements  for  the  various 
building  types  examined.  The  total  costs 
are  estimated  to  be  S88.360.726.  These 
costs  are  for  new  construction  only. 
Because  of  the  widely  varying 
conditions  in  existing  buildings  and 
facilities,  it  is  not  feasible  to  estimate 
the  impact  of  the  proposed  rule  where 
alterations  occur.  The  extent  of  the 
impact  of  the  proposed  rule  on  an 
existing  building  or  facility  undergoing 
alteration  will  depend  on  the  existing 
condition  of  the  building  with  regard  to 
accessibility,  the  extent  of  the  work 
planned,  and  the  technical  feasability  of 
compliance. 

Table  3.— Annual  Costs  for 
Building  Types:  New  Construction 


Building  type  and  number  of 
new  facilities 


Office  Building,  250  

Hotel.  890  

Multi-Family  Dwelling  Unit, 

800  

Large  Stadium  Arena,  3  ... 
Medium  Stadium,  Arena.  5 
Small  StadiumArena   5  .... 
All  Building  Types 


Costs  for  ac- 
cessible ele- 
ments 


$16,397,600 
31,174.920 

305.600 

35,540.106 

3,758.800 

1,183,700 

88,360,726 


The  Board  has  requested  Federal 
agencies  to  re\iew  the  impact  of  the 
proposed  requirements  in  the 


Architectural  Barriers  Act  guidelines  on 
their  leased  facilities.  The  General 
Services  Administration  and  other 
agencies  report  that  they  do  not  expect 
an  impact  on  their  leased  facilities.  The 
United  States  Postal  Service  [USPS) 
reports  that  it  leases  approximately 
27.000  facilities,  and  of  these 
approximately  3.000  new  leases  are 
negotiated  annually  for  previously 
occupied  facilities.  USPS  reports  that  it 
will  have  to  provide  van  accessible 
parking  spaces  and  accessible  customer 
service  coimters,  and  upgrade  its  alarm 
systems  when  new  leases  are  negotiated 
for  previously  occupied  facilities.  USPS 
estimates  that  these  items  will  cost 
SIO.OOO  per  facility,  or  $30,000,000 
annually. 

The  proposed  rule  will  ensure  that 
buildings  and  facilities  covered  by  the 
Americans  With  Disabilities  Act  and  the 
Architectural  Barriers  Act  are  readily 
accessible  to  and  usable  by  people  with 
disabilities  and  provide  them  equal 
opportunity  to  participate  in  and  use  the 
activities,  goods,  benefits,  programs,  and 
services  provided  therein.  The  proposed 
rule  should  also  facilitate  the 
certification  of  State  and  local  building 
codes  by  the  Attorney  General.  Under 
the  Americans  With  Disabilities  Act, 
State  and  local  governments  may 
request  the  Attorney  General  to  certify 
State  and  local  building  codes  where 
those  codes  establish  accessibility 
requirements  that  meet  or  exceed  the 
Federal  requirements.  As  discussed 
above,  the  Board  has  worked  with 
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griiii[)s  responsible  for  the  A117. 1-1998 
staIl(^,^rd  .iini  International  Building 
rode  ti  1  h.irmonize  the  guidelines  and 
thn^i  ,  (uics  and  standards,  which  are 
expected  to  be  widely  adopted  by  State 
and  local  governments.  As  a  result,  it 
-.liuuld  be  easier  for  State  and  local 
i4(ivernm»'nts  to  have  the  Attorney 
Cifnt-ral  ( iTfitv  their  building  codes  in 
tht^  tutur"  .\ri  hitects,  designers. 
nwncr^.  iii.i    th<T  persons  covered  by 
thf  .AnitTK  ,111-  W  ith  Disabilities  Act  also 
will  find  it  iMsier  to  comply  with  these 
laws  if  State  and  local  building  codes 
are  rnrtified.  Instead  of  having  to  review 
building  and  facility  designs  for 
cornpiiancf  with  both  Federal 
requirf-mt'iits  and  State  and  local 
government  requirements,  persons  can 
be  reasonably  assured  that  compliance 
with  Staff  and  local  requirements  will 
^atisfv  Federal  requirements.  The 
.Iniencans  With  Disabilities  Act 
specifically  provides  that  in  any 
enforcement  action,  certification  of  a 
State  and  lf)cal  building  code  by  the 
.\ttnrnev  General  is  rebuttable  evidence 
that  the  code  meets  or  exceeds  Federal 
requirements.  The  proposed  rule  is 
expected  to  result  in  a  greater  degree  of 
compliance  v\  ith  Federal  requirements. 

Exf'cutiv''  ( irrlfr  13132:  Federalism 

This  proposed  rule  is  issued  to 
implement  the  Americans  With 
Disabilities  .^ct  and  the  Architectural 
Barriers  Act  and  will  ensure  that 
buildings  and  facilities  covered  by  those 
laws  are  readily  accessible  to  and  usable 
bv  people  with  disabilities.  Ensuring  the 
I  i\  il  rights  of  people  with  disabilities 
has  been  recognized  as  a  responsibility 
of  the  Federal  government.  The 
.\meri(  ans  With  Disabilities  Act  was 
enacted  to  provide  a  clear  and 
comprehensive  national  mandate  for  the 
elimination  of  discrimination  against 
people  with  disabilities.  Issuance  of  the 
prof)o-ed  rule  is  consistent  with  the 
fundamental  federalism  principles  set 
forth  in  Executive  Order  13132.  The 
Board  is  required  by  Federal  statute  to 
develop  and  maintain  accessibility 
guidelines  for  building  and  facilities  to 
serve  as  a  basis  for  uniform  accessibility 
standards  adopted  by  other  Federal 
agencies.  In  updating  and  revising  the 
guidelines,  the  Board  has  utilized  an 
advisory  committee  which  represented 
the  design  and  construction  industr>', 
the  building  code  community.  State  and 


local  governments,  and  people  with 
disabilities.  In  addition  to  requesting 
public  comments  on  the  proposed  rule, 
the  Board  will  hold  public  hearings  to 
give  all  interested  persons  ample 
opportunity  to  share  their  views 
regarding  the  rule  with  the  Board. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
does  not  apply  to  proposed  or  final  rules 
that  enforce  constitutional  rights  of 
individuals  or  enforce  any  statutorv 
rights  that  prohibit  discriminatum  on 
the  basis  of  race,  color,  sex,  national 
origin,  age,  handicap,  or  disability. 
Since  the  proposed  rule  is  issued  under 
the  authority  of  the  Americans  With 
Disabilities  Act  and  the  Architectural 
Barriers  Act,  an  assessment  of  the  rule's 
affects  on  State,  local,  and  tribal 
governments,  and  the  private  sector  is 
not  required  by  the  Unfunded  Mandates 
Reform  Act. 

Regulatory  Flexibility  Act 

The  Chair,  on  behalf  of  the  Board, 
certifies  pursuant  to  5  U.S.C.  605(b)  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  above  under  Executive  Order 
12866  and  the  Congressional  Review 
Act,  the  Board  has  assessed  the  impact 
of  the  proposed  rule  on  various  building 
types.  The  proposed  rule  is  expected  to 
have  an  impact  of  one-half  percent  or 
less  on  new  construction  costs  for  the 
various  buildings  and  facilities,  with  the 
exception  of  a  large  stadium/arena 
which  does  not  qualify  as  a  small  entity. 
These  impacts  are  described  more  fully 
in  the  regulatory  analyses  prepared  for 
the  proposed  rule.  Based  on  this,  the 
Board  expects  that  the  proposed  rule 
will  have  an  economic  impact,  but  not 
a  significant  economic  impact,  on  small 
entities  and  therefore  a  regulatory 
flexibility  analysis  has  not  been 
prepared.  Nonetheless,  the  Board  is 
interested  in  the  potential  impacts  of  the 
proposed  rule  on  small  entities  and 
welcomes  additional  comments  during 
the  rulemaking  process  on  issues  related 
to  such  impacts. 

List  of  Subjects 

36  CFR  Part  1190 

Buildings  and  facilities,  Individuals 
with  disabilities. 


36  CFR  Part  1191 

Buildings  and  facilities,  Civil  rights. 
Individuals  with  disabilities. 
Transportation. 
|une  I.  kailes. 

Chair.  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  stated  in  the 
preamble,  under  the  authoritv  of  29 
U.S.C.  792(b)(3)  and  42  U.S.C.  12204, 
the  Architectural  and  Transportation 
Barriers  Complianc;e  Board  proposes  to 
amend  chapter  XI  of  Title  36  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  1190— [REMOVED] 

1 .  Fart  1 190  is  removed. 

2.  Part  1191  is  revised  to  read  as 

follows: 

PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES: 
ARCHITECTURAL  BARRIERS  ACT 
(ABA)  ACCESSIBILITY  GUIDELINES 

Sec. 

1191.1     Accessibility  guidelines. 

Appendix  A  to  Part  1191 — Americans  With 

Disabilities  Act:  Scoping 
Appendix  B  to  Part  1191 — .Architectural 

Barriers  Act:  Scoping 
Appendix  C  to  Part  1191 — Technical 

Authority:  29  U.S.C.  792(b)(3):  42  U.S.C. 

12204 

§1191.1     Accessibility  guidelines. 

(a)  The  accessibility  guidelines  for 
buildings  and  facilities  covered  by  the 
Americans  with  Disabilities  Act  are  set 
forth  in  Appendices  A  and  C^  to  this 
part.  The  guidelines  serve  as  the  basis 
for  accessibility  standards  adopted  by 
the  Department  of  justice  and  the 
Department  of  Transportation  under  the 
Americans  with  Disabilities  Act. 

(b)  The  accessibility  guidelines  for 
buildings  and  facilities  covered  by  the 
Architectural  Barriers  Act  are  set  forth 
in  Appendices  B  and  C  to  this  part.  The 
guidelines  serve  as  the  basis  for 
accessibility  standards  adopted  by  the 
General  Services  Administration,  the 
Department  of  Defense,  the  Department 
of  Housing  and  Urban  Development, 
and  the  United  States  Postal  Service 
under  the  Architectural  Barriers  Act. 

BILLING  CODE  81 50-01 -P 


Federal  Register    Vol    h4.  No    1^20    TiiPS(l.i\ ,   November   Ifi    IQQq  '  Prnposed  Rules 


62285 


Appendix  A  to  Part  1 191  — Ameru  ans  With  Dlsabllltl^'^  Ait.  Sdjpinu 
AMERICANS  WITH  DISABILITIES  ACT    SCOPING  7  ABL  F_  Or  CONTESTS 


TABLE  OF  CONTENTS 


CHAPTER  1 :  APPLICATION  AND  ADMINISTRATION 3 

101  Purpose  3 

102  Provisions  for  Adults  and  Cnnoren \ 3 

103  Equivalent  Facilitation 3 

104  Conventions  . 4 

1 05  Referenced  Standards 5 

106  Definitions , 6 

CHAPTER  2:  SCOPING  REQUIREMENTS 11 

201  Application 11 

202  Existing  Buildings  and  Facilities 11 

203  Genera!  Exceptions 12 

204  Protruding  Objects 13 

205  Operable  Parts 13 

206  Accessible  Routes 13 

207  Accessible  Means  of  Egress     19 

208  Parking  Spaces 19 

209  Passenger  Loading  Zones 22 

210  Stairv^ays 22 

21 1  Drinking  Fountains  and  Water  Coolers 22 

212  Sinks,  Kitchens.  Kitchenettes,  and  Wet  Bars 22 

213  Toilet  and  Bathing  Facilities 23 

214  Laundry  Equipment.       25 

215  Emergency  Alarm  Systems 25 

216  Signs 25 

217  Telephones 26 

218  Transportation  Facilities      ^  . .  29 

219  Assistive  Listening  Systems 29 

220  Automatic  Teller  Machines  and  Fare  Machines 30 

221  Assembly  Seating 30 

222  Dressing.  Fitting,  and  Locker  Rooms  31 

223  Medical  Care  Facility  Patient  or  Resident  Sleeping  Rooms    31 

224  Transient  Lodging  Guest  Rooms 32 

225  Self-Service  Storage  Facilities 35 

226  Dining  Surfaces  and  Work  Surfaces    35 

227  Sales  and  Service  Counters 36 

228  Storage 37 

229  Depositories.  Vending  Machines,  Change  Machines,  and  Man  Boxes 38 

230  Windows 38 

231  Two-Way  Communication  Systems 38 


62286  Federal  Register 'Vnl    64,  No.  220/Tuesdav.  November   16.   1999  '  Proposed  Rules 

TABLE  OF  CONTENTS  AMERICANS  WITH  DISABILITIES  ACT   SCOPING 

232  Judicial  Facilities  38 

233  Detention  and  Correctional  Facilities 39 

234  Accessible  Residential  Facilities 41 


103  E 

Nothir 
presc 
usabi 

The 

cove 
Dep; 
equi 

Federal  Register 'Vol  64.  N'o    220  ■  TuesdHv.  X'rnpmber  If^   ]quu  'Vrnru^^t^r]  R<..]p- 


B2287 


AMERICANS  WITH  DISABILITIES  ACT:  SCOPING 


CHAPTER  1    APPLICATION  AND  ADMINISTRATION 


CHAPTER  1:  APPLICATION  AND  ADMINISTRATION 


101  Purpose 

This  part  provides  scoping  and  technical  '"equirements  t'c  accessO' u.  to  s^fes,  facilities,  buildmas  anc 
elements  by  individuals  with  disabilities    These  requirements  a^e  tc  De  aDD-'^ec  a^rma  t-e  ces  c'\ 
construct'cn.  and  alteration  of  S'tes.  facilities,  buildings,  ana  elements  to  tne  extent  -ec^^'ec  oy 
regulations  issued  by  Federal  agencies  under  the  Americans  A-f"  D'saDHities  Act  o'  '990 

102  Provisions  for  Adults  and  Children 

The  technical  requirements  in  this  part  are  based  on  adult  dimensions  and  anthropometrics  This  part 
also  contains  technical  requirements  based  on  children's  dimensions  and  anthropometrics  'c  ^'^"'•"na 
fountains,  water  closets,  toilet  compartments,  lavatories  and  smKS.  Cining  s^riaces,  and  worK  surfaces 

103  Equivalent  Facilitation 

Nothing  m  this  part  is  intended  to  prevent  the  use  of  aes'gns  c  tecn'-oicg:es  as  a;te''n3t  .as  :c  t-^cse 
prescnbed  in  this  part  provided  they  result  in  substantially  equivalent  o-  greater  access  Dii:t>  and 
usability 


Advisory  103 


The  responsibility  for  demonstrating  equivalent  facilitation  m  the  event  of  a  chaiie-^ge  rests  with  the 
covered  entity.  With  the  exception  of  transit  facilities  which  are  covered  by  regulations  issuec  Dv  t*^e 
Department  of  Transportation,  there  is  no  process  ^or  certifying  that  an  alternative  desigr^  prcvices 
equivalent  facilitation. 


> 
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104  Conventions 

Figure  104 

Convention 

Description 

'^R 

dimension  showing  English  units  (in 

t 

inches  unless  otherwise  specified) 
above  the  line  and  SI  units  (in 

\    9^5  n 

millime'e's  unless  otherwise  specified) 

6 

below  tne  iine 

^150 

dimension  fo,''  small  measurements 

33-36 

f- 

dimension  showing  a  range  with 
minimum  -  maximum 

840-9^5     1 

min 

minimum 

» 

max 

maximum 

> 

greate^  than 

< 

less  than 

- 

boundary  of  dear  floor  space  or 
maneuvering  clearance 

-   -  ^ 

;.j  'ipr-n.t?pr!  pjpmpnt  or  its  extension 

^> 

C'^ecuo-'  0*'  travel  or  approach 

a  wall,  floor,  ceiling  or  other  element 
cut  in  section  or  plan 

an  element  in  elevation  or  plan 

^^ 

locat.on  zone  of  element,  control  or 

feature 

WaWcs 

defined  'e'"^ 

4 
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104.1  Dimensions.   Dimensions  that  are  not  stated  as   f^aximum"  or  "minimum"  a'-e  a::soiu!e 

104.1.1  Construction  and  Manufacturing  Tolerances.  All  dimensions  are  subject  to  conventional 

industry  tolerances. 


Advisory  104.1.1 


Conventional  industry  tolerances  recognized  by  this  provision  include  those  for  field  conditions  and 
those  that  may  be  a  necessary  consequence  of  a  particular  manufacturing  process.   Recognized 
tolerances  are  not  intended  to  apply  to  design  work    It  is  gooa  practice  a  re-,  specifying  dimensions  to 
avoid  stating  in  the  specification  a  tolerance  (i.e.,  if  this  document  reauKes  "32  inc*^es"  avoid 
specifying  "32  inches  plus  or  minus  X  inches").  This  could  lead  some  to  mistakenly  assume  that  a 
tolerance  allowed  by  this  document  can  be  applied  in  addition  to  the  specified  tolerance.  This 
"double-dipping"  or  compounding  of  tolerances  would  not  achieve  the  intended  requirement.  Where 
the  requirement  itself  allows  a  range  of  dimensions,  sucn  as  'n  section  tC-i  -  /.here  the  height  of 
water  closets  must  be  1 7  inches  minimum  to  1 9  inches  maximum  measured  to  the  top  of  the  toilet 
seat,  "17  inches  minus  X  inches  minimum  to  19  inches  plus  X  inches  maximum'  is  how  the  provision 
for  tolerance  is  intended  to  apply.  As  stated  previously  though,  it  is  good  practice  to  simply  specify  the 
dimensions  as  "17  inches  to  19  inches".   Information  on  specific  toierances  may  be  available  from 
industry  or  trade  organizations,  code  groups  and  building  officiais.  ana  cuclisnec  --e^e^ences. 


104.2  Calculation  of  Percentages.  Where  the  required  number  of  accessible  elements  c  facilities  to 
be  provided  is  determined  by  calculations  of  ratios  or  percentages  and  remainders  or  fractions  result,  the 
next  greater  whole  number  of  such  elements  or  facilities  shall  be  orovided    Where  the  oetermination  of 
the  required  size  or  dimension  of  an  element  or  fac///fy  invol.es  ratios  or  percentages,  rounoing  down  for 
values  less  than  one  half  shall  be  permitted, 

105  Referenced  Standards 

105.1  General.  The  standards  referenced  in  this  part  and  listed  m  105  2  sna  i  be  considered  pa-;  c*  '.ne 
requirements  of  this  part  to  the  prescnbed  extent  of  each  such  reference.  References  tc  sta'^ca'-as  witnm 
the  technical  and  scoping  requirements  shall  apply  to  the  specific  edition  of  the  reference  stancard  i  stec 
in  105,2.  Where  differences  occur  between  provisions  of  this  oart  and  referenced  standa-'ds,  the 
provisions  of  this  part  shall  apply 


Advisory  105.1 


In  addition  to  the  requirements  of  this  document,  there  is  an  obligation  to  meet  the  requirements  of 
any  referenced  standards  unless  there  is  a  conflict  with  the  guidelines.  It  is  important  to  use  the 
specific  edition  of  the  referenced  standards. 


105.2  Referenced  Standards. 


105.2.1  Installation,  Maintenance,  and  Use  of  Protective  Signaling  Systems.   NFPA  72  1996. 
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105.2.2  Power-Operated  Pedestrian  Doors.   ANSI/BHMA  A156  10-1996. 

105.2.3  Power-Assist  and  Low-Energy  Power-Operated  Doors.  ANSI/BHMA  A156. 19-1996. 

105.2.4  Safety  Code  for  Elevators  and  Escalators.  ASME/ANSI  A17  1-1993,  (including  Addenda 

ASME/ANSI  A17  Ia-1994  and  ASME/ANSI  A17  ib-1995), 

106  Definitions 

106.1  General,  Terms  defined  in  106.5  shall  have  the  specified  meaning  for  purposes  of  this  part, 
unless  otherwise  stated 

106.2  Terms  Defined  in  Referenced  Standards.   Terms  not  defined  in  this  section  or  in  regulations 
issued  by  the  Department  of  Justice  and  the  Department  of  Transportation  to  implement  the  Americans 
with  Disabilities  Act  but  specifically  defined  in  a  referenced  standard,  shall  have  the  specified  meaning 
from  the  referenced  standard,  unless  otherwise  stated. 

106.3  Undefined  Terms,  The  meaning  of  terms  not  specifically  defined  in  this  part,  or  in  regulations 
issued  by  the  Department  of  Justice  and  the  Department  of  Transportation  to  implement  the  Americans 
with  Disabilities  Act  or  in  referenced  standards  shall  be  as  defined  by  collegiate  dictionaries  in  the  sense 
that  the  context  implies. 

106.4  Interchangeability,  Words,  terms  and  phrases  used  in  the  singular  include  the  plural  and  those 
used  in  the  plural  include  the  singular 

106.5  Defined  Terms. 

Accessible.  A  site,  building,  facility,  or  portion  thereof  that  complies  with  this  part. 

Accessible  Means  of  Egress.  Means  of  egress  is  a  continuous  and  unobstructed  way  of  exit  travel 
from  any  point  in  a  building  or  facility  to  a  public  way.  An  accessible  means  of  egress  is  one  that 
provides  an  accessible  route  to  an  area  of  refuge,  a  honzontal  exit  or  a  public  way. 

.     Accessible  Route,  A  continuous,  unoostructed  path  that  complies  with  this  part. 

Addition.  An  expansion,  extension,  or  increase  in  the  gross  floor  area  or  height  of  a  building  or 
facility. 

Administrative  Authority.  A  governmentai  agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or  alteration  of  buildings  and  facilities. 

Alteration.  A  change  to  a  building  or  facility  that  affects  or  could  affect  the  usability  of  the  building  or 
facility  or  part  thereof   Alterations  include,  but  are  not  limited  to,  remodeling,  renovation,  rehabilitation, 
reconstruction,  histonc  restoration,  resurfacing  of  circulation  pattis  or  vehicular  ways,  changes  or 
rearrangement  of  the  structural  parts  or  elements,  and  changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height  partitions    Normal  maintenance,  reroofing,  painting  or 
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wallpapering,  or  changes  to  mechanical  and  eiectnca!  SyStef^s  are  net  aneraiions  unless  t^^ev  affect 
the  usability  of  the  building  or  facility. 

Area  of  Refuge.  An  area  where  people  rr,a>  remain  tempc-a.nl^  tc  a/vait  further  instructions  or 
assistance  during  emergency  evacuation 

Assembly  Area.  A  room  or  space  accomimodating  a  group  o^  individuals  for  recreat'cnai, 
educational,  political,  social,  civic,  or  amusement  purposes,  or  for  the  consumption  of  fooa  anc  c.nnK. 

Automatic  Door.  A  door  operated  with  power-operated  mechanisms  a^^d  ooerabie  pans  tt~a*  open 
and  close  the  door  automatically  upon  receipt  of  a  momentary  actuating  siq-^a  see  povve'-assisieci 
door). 

Building.  Any  structure  used  or  intended  for  suoport^ng  o'-  shelte"''^G  a-^y  ^se  or  occupancy. 

Characters.   Letters,  numbers,  Dunctuation  marks  and  tyoog'-aph^c  Sv-^^DOiS. 

Children's  Use.  Spaces  and  elements  specificaiiy  designed  ^o"  use  pnmarily  by  oeooe  "Z  .ea'-s  old 
and  younger 

Circulation  Path.  An  exterior  or  interior  way  of  passage  f^om  or^e  piace  tc  a'^ct'^-e^  'c  pesest^  ars, 
including,  but  not  limited  to.  walks,  hallways,  courtyards,  stairways,  ana  sta^' 


".  r<  i  n  !-"•  Q 


Closed-Circuit  Telephone.  A  telephone  with  a  dedicated  line  such  as  a  house  ohone  courtesy 
phone  or  phone  that  must  be  used  to  gam  entrance  to  a  facility. 

Common  Use.   Intenor  or  exterior  rooms,  spaces,  or  elements  that  are  m.ade  avanapie  'or  the  use  of 
a  restncted  group  of  people  such  as  the  occupants  of  a  homeless  shelter,  the  occupants  of  an  office 
building,  or  the  guests  of  such  occupants 

Cross  Slope.  The  slope  that  is  perpendicular  to  the  direction  of  travei  (see  running  siope,. 

Curb  Ramp.  A  short  ramp  cutting  through  a  curb  or  buHt  up  to  it 

Destination-Oriented  Elevator.  An  elevator  system,  that  provides  loob;,  cct-cis  to  select  ^loo^  stops 
lobby  indicators  designating  which  elevator  to  use  and  a  car  indicator  designating  t^e  floods  at  vvhic^ 
the  car  will  stop 

Detectable  Warning.  A  standardized  surface  feature  built  in  or  applied  to  walking  surfaces  o-"  ether 
elements  to  warn  visually  impaired  people  of  hazards  on  a  circulation  path. 

Dwelling  Unit.  A  single  unit  containing  rooms  and  spaces  for  living,  bathing,  and  sleeping  and  w^ich 
may  provide  a  l<itchen  or  food  preparation  area 

Element.  An  architectural  or  mechanical  component  of  a  building,  facility  space  c^  site. 
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Employee  Work  Area.  All  or  any  portion  of  a  space  used  only  by  ennployees  and  used  only  for  work 
Corridors,  toilet  rooms  kitchenettes  and  break  rooms  are  not  employee  work  areas. 

Entrance.  Any  access  point  to  a  Duilding  or  portion  of  a  building  or  facility  used  for  the  purpose  of 
entenng.  An  entrance  mciudes  the  approach  walk,  the  vertical  access  leading  to  the  entrance 
platform,  the  entrance  platform  itself,  vestibule  if  provided,  the  entry  door  or  gate,  and  the  hardware  of 
the  entry  door  or  gate 

Facility.  All  or  any  portion  of  buildings,  structures,  site  improvements,  elements,  and  pedestnan  or 
vehicular  routes  located  on  a  site 

Ground  Floor.  Any  occupiable  floor  not  more  than  one  ston/  above  or  below  grade  with  direct  access 
to  grade. 

Mail  Boxes.   Receptacles  for  the  receipt  of  documents,  packages,  or  other  deliverable  matter.  Mail 
boxes  include,  but  are  not  limited  to,  post  office  boxes  and  receptacles  provided  by  commercial  mail- 
receiving  agencies,  apartment  houses,  and  schools. 

Marked  Crossing.  A  crosswalk  o-  o'ner  identified  path  intended  for  pedestrian  use  in  crossing  a 
vehicular  way. 

Mezzanine.  That  portion  of  a  story  which  is  an  intermediate  floor  level  placed  within  the  story  and 
having  occupiable  space  above  and  oeiow  ts  floor. 

Occupiable.  A  room  or  encioserj  space  designed  for  human  occupancy. 

Operable  Part.  A  component  of  an  element  used  to  insert  or  withdraw  objects,  or  to  activate, 
deactivate,  or  to  adjust  the  element. 

Pictogram.  A  pictonal  symoo'  whicn  represents  activities,  facilities,  or  concepts. 

Power-Assisted  Door.  A  door  used  for  human  passage  with  a  mechanism  that  helps  to  open  the 
door,  or  relieves  the  opening  resistance  of  a  door,  upon  the  activation  of  a  switch  or  a  continued  force 
applied  to  the  door  itself  (see  automatic  door). 

Private  Building  or  Facility.  A  place  of  public  accommodation  or  a  commercial  building  or  facility 
subject  to  title  III  of  the  ADA  and  28  CFR  part  36  or  a  transportation  building  or  facility  subject  to  title  III 
of  the  ADA  and  49  CFR  37^5 

Project.  The  whole  of  one  or  more  residential  structures  and  appurtenant  structures,  equipment, 
roads,  walks,  and  parking  lots  which  are  covered  by  a  single  contract  for  Federal  assistance,  or  are 
developed  as  a  whole  for  processing  purposes,  whether  or  not  located  on  a  common  site. 

Public  Building  or  Facility    A  building  or  facility  or  portion  of  a  building  or  facility  constructed  by,  on 
behalf  of,  or  for  the  use  of  a  public  entity  subject  to  title  II  of  the  ADA  and  28  CFR  part  35  or  to  title  II  of 

the  ADA  and  49  CFR  37  41  o-  3"  43. 


8 


Federal  Register 'Wil,   64    \'o    220  ■Ti!P';da\-    W  \-Kn;hpr   If'    inqtiPrnp 


iv,.  >    R 


.'\  '.,)••-• 


62293 


AMERICANS  WITH  DISABILITIES  ACT:  SCOPING 


CHAPTER  '    APPLICATION  AND  ADMINISTRATION 


Public  Entrance,  An  entrance  that  ^s  r-ot  a  service  entrance  or  a  restncted  entrance. 

Public  Use,   Interior  or  exterior  noon-,s  spaces,  or  elements  thai  are  mace  avaiiaD.e  to  the  public. 
Public  use  may  De  proviaed  at  a  building  or  facility  that  is  privately  or  publicly  owned. 

Public  Way.  Any  street,  alley  or  other  parcel  of  land  open  to  the  outside  air  leading  to  a  public  street. 
which  has  bee-^  deedea,  dedicated  or  otheRvise  permanently  appropriated  to  the  public  for  pi/Mc  use 
and  which  has  a  clear  width  and  height  of  not  less  than  10  feet  (3,050  mm). 

Qualified  Historic  Building  or  Facility.  A  building  or  facility  {hat  is  listed  in  or  eligible  for  listing  in  the 

National  Register  o^  Histonc  Places  o-  designated  as  •^istonc  unde^  an  appropriate  State  or  local  law. 

Ramp.   A  walking  surface  wnich  has  a  running  slope  steeper  than  1:20. 

Restricted  Entrance.  An  entrance  that  is  made  available  for  common  use  on  a  controlled  basis  but 

not  public  use  and  that  is  not  a  service  entrance. 

Running  Slope.  The  slope  that  is  parai^ei  to  tne  dTection  o*'  travel  (see  cross  slope). 

Self-Service  Storage  Facility.  Real  property  designed  a-::  ..sec  •,:-  *ne  purpose  of  renting  or  leasing 
individual  storage  spaces  to  customers  for  the  purpose  of  510^:^9  and  removing  personal  property  on 
a  seif-serv'ice  basis. 

Service  Entrance.  An  entrance  intended  primarily  for  delivery  of  goods  or  services  (see  entrance, 

public  entrance,  and  restricted  entrance). 

Sign.  An  architectural  element  composed  of  displayed  text,  numbers,  symbolic,  tactile  or  pictorial 
information. 

Site.  A  parcel  of  land  bounded  by  a  property  line  or  a  designated  portion  ol  a  public  right-of-  way. 

Space.  A  definable  area,  such  as  a  room  toilet  room,  hall,  assembly  area,  entrance,  storage  room, 

alcove,  courtyard,  or  lobby. 

Story.  That  portion  of  a  building  or  fachty  incluaec  between  tne  ijoper  surface  of  a  floor  and  upper 
surface  of  the  floor  or  roof  next  above    A  story  .containing  c"e  o^  ""^^e  ^■>^zzanines  has  more  than  one 
floor  levei 

Structural  Frame.  The  columns  and  the  girders,  beams  anc  '■'usses  having  direct  connections  to  the 
columns  and  all  other  members  which  are  essential  to  the  stabii^ty  of  tne  building  or  facility  as  a  .vhole. 

Tactile.  An  object  that  can  be  perceived  using  the  sense  0'  tcucn. 


Technically  infeasible.  With  respect  to  an  alteration  of  a  buuamg  0^  a  'c 


'aci^'t-.    sc'^"e""-"a  tna; 


little  likelihood  of  being  accomplished  because  existing  sfoCt^rai  conoit'ons  wcuid  -eo^re  'emoving 
or  altenng  a  load-beanng  member  which  is  an  essential  part  ot  the  st^uctura'  'rame:  or  becajse  o^^e- 
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existing  physical  or  site  constraints  prohibit  modification  or  addition  of  elements,  spaces,  or  features 
which  are  in  full  and  strict  compliance  with  the  mnnimum  requirements  for  alterations  and  which  are 
necessarv  to  provide  accessibility. 

Transient  Lodging.  A  building  or  facility  excluding  inpatient  medical  care  facilities,  long-term  care 
facilities,  or  detention  or  correctional  facilities  that  contains  one  or  more  guest  rooms  for  sleeping. 
Guest  rooms  may  include  a  kitchen  or  food  oreparation  area.    Transient  lodging  may  include,  but  is 
not  limited  to.  resorts,  group  homes,  noteis,  motels,  and  dormitories,  homeless  shelters,  halfway 
houses  and  social  sen^'ice  iodgi,ng, 

TTY.   Machinery  or  equipment  that  employs  interactive  text  based  communications  through  the 
transmission  of  coded  signals  across  the  standard  telephone  network.  The  term  77/ can  include,  for 
example,  devices  known  as  TDDs  (telecommunication  display  devices  or  telecommunication  devices 
for  deaf  persons)  or  computers  A-ith  special  modems     7775  are  also  called  text  telephones. 

Vehicular  Way,  A  route  ntendea  ^or  ven  cu^ar  traffic,  such  as  a  street,  driveway,  or  parking  lot 

Walk.  An  exterior  pathway  wit^  a  prepared  s-jrface  intended  for  pedestnan  use,  including  general 
pedestrian  areas  such  as  piazas  ana  courts 

Wheelchair.  A  mobility  aid  Deionging  to  any  class  of  three-  or  four-wheeled  devices,  usable  indoors, 
designed  for  and  used  by  individuals  with  mobility  impairments,  whether  operated  manually  or 
powered. 


Wheelchair  Space    Spaa^  u:)^ 


nQf-  ^■h.^(^:chair  and  its  occupant. 
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201  Application 

201.1  Scope,   AH  areas  of  newly  aesgnea  or  neAiv  constructed  buildings  and  facilities  and  altered 

portions  of  existing  bu^ioings  and  facilities  shaii  comply  with  this  part. 


201,2  Application  Based  on  Building  or  Facility  Use,   v\nere  a  s  fe  building,  or  facility  covAa^ui  more 

Qu.'e-nents  for  that  use. 


than  one  use.  eacn  portion  shall  comply  w^th  the  appncaOie  'e 


201.3  Temporary  and  Permanent  Structures,  This  oart  shall  apply  to  temporary  and  pennanent 

buildings  and  facilities. 


Advisory  201.3 


Temporary  buildings  or  facilities  covered  by  these  guidelines  include,  but  are  not  limited  to,  reviewing 

stands,  temporany  classrooms,  bleacher  areas  fixed  furniture  sv stems   Aal!  systems,  and  ex^-' b'* 
areas,  temporary  banking  facilities,  temporary  health  screening  fac/  r^s  a'^d  temporary  peaestnan 
passageways  around  a  construction  site    Sti-uctures  and  equipment  a;^ect;v  associated  with  the 
actual  processes  of  construction  are  not  required  to  be  accessible  as 


pe^rrvtted  in  203.2. 


202  Existing  Buildings  and  Facilities 

202.1  General.  Additions  and  alterations  to  existma  bunainqs  c  faci'mes  srai 


■;2i.  A^th  202 


202.2  Additions.  Each  addition  to  an  existing  building  or  facmtv  sha^i  ccmpiy  with  t^e  ^ea^  -e'^^e-ts  for 
new  construction  Each  addition  that  affects  or  could  affect  the  usaDihtv  of  a^  a^-ea  cc^tai^  •^a  a  p^^^ary 
function  shall  comply  with  202,4, 

202.3  Alterations.  Where  existing  elements  or  spaces  are  aiterea.  eac-  altered  element  or  space  shall 
comply  With  the  applicable  provisions  of  this  chapter 


Advisory  202.3 


Although  covered  entities  are  permitted  to  limit  the  scope  of  an  alteration  to  individual  elements. 
designers  should  note  that  the  alteration  of  multiple  elements  withm  a  ''oom  -or  spa-e  ^-a.  p^cv  ce  a 
cost-effective  opportunity  to  make  the  entire  room  or  space  accessible 


EXCEPTIONS:   1.  Altered  elements  or  spaces  are  not  required  to  be  located  on  an  accessible 
route,  unless  required  by  202  4 

2.  In  alterations,  where  compliance  with  applicable  provisions  is  techmcaiiv  '^'easibie  f^e  ane'-ation 
shall  provide  accessibility  to  the  maximum  extent  feasible    Any  elements  o'  spaces  cJ  T^e  Puhdma  c 
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facility  that  are  being  altered  and  can  be  made  accessible  shall  be  made  accessible  within  the  scope 

of  the  alteration. 

202.3.1  Prohibited  Reduction  in  Access    An  alteration  that  decreases  or  has  the  effect  of 
decreasing  the  accessibility  of  a  building  or  facility  below  the  requirements  for  new  construction  at 
the  time  of  the  alteration  is  prohibited. 

202.3.2  Extent  of  Application.  An  alteration  of  an  existing  element,  space,  or  area  of  a  building  or 
^ac/7/fy  shall  not  impose  a  requirement  for  accessibility  greater  than  required  for  new  construction. 

202.4  Alterations  Affecting  Primary  Function  Areas.   In  addition  to  the  requirements  of  202  3,  an 
alteration  that  affects  or  could  affect  the  usability  of  or  access  to  an  area  containing  a  primary  function 
shall  be  made  so  as  to  ensure  that,  to  the  maximum  extent  feasible,  the  path  of  travel  to  the  altered  area 
and  the  rest  rooms,  telephones,  and  drinking  fountains  serving  the  altered  area,  are  readily  accessible  to 
and  usable  by  individuals  with  disabilities,  unless  such  alterations  are  disproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  as  determined  under  cntena  established  by  the  Attorney  General. 
In  existing  transportation  facilities,  an  area  of  primary  function  shall  be  as  defined  under  cntena 
established  by  the  Secretary  of  the  Department  of  Transportation  or  the  Attorney  General. 


Advisory  202.4 


The  area  of  a  building  or  facility  containing  the  major  activity  for  which  the  building  or  facility  is 

intended  is  the  primary  function  area 

Department  of  Justice  ADA  regulations  state.  Alterations  made  to  provide  an  accessible  path  of  travel 

to  the  altered  area  will  be  deemed  disproportionate  to  the  overall  alteration  when  the  cost  exceeds 

20%  of  the  cost  of  the  alteration  to  the  primary  function  area."  (28  CFR  section  36.403  (f)  (1)). 

See  also  Department  of  Transportation  ADA  regulations,  which  use  similar  concepts  in  the  context  of 

public  sector  transportation  facilities  (49  CFR  section  37,43). 


202.5  Alterations  to  Qualified  Historic  Buildings  and  Facilities.  Alterations  to  a  qualified  historic 
building  or  facility  shall  comply  with  202.3  and  202.4. 

EXCEPTION:  Where  the  State  Histonc  Preservation  Officer  or  Advisory  Council  on  Historic 
Preservation  determines  that  compliance  with  the  requirements  for  accessible  routes,  ramps, 
entrances,  or  toilet  facilities  would  threaten  or  destroy  the  histonc  significance  of  the  building  or 
facility,  the  exceptions  for  alterations  to  qualified  historic  buildings  or  facilities  for  that  element  shall 
be  permitted  to  apply 

203  General  Exceptions 

203.1  General.  Sites,  buildings,  facilities,  and  elements  shall  be  exempt  from  this  part  to  the  extent 
specified  by  203 

203.2  Construction  Sites.   Structures,  sites,  and  equipment  directly  associated  with  the  actual 
processes  of  construction,  including,  but  not  limited  to  scaffolding,  bridging,  materials  hoists,  materials 
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Storage,  or  construction  trailers  are  not  required  to  be  access  re.   PortaDle  tenet  units  provicea  for  use 
exclusively  by  construction  personnel  on  3  construction  sne  a'e  not  reauired  to  be  accessible. 

203.3  Employee  Work  Areas.   Employee  work  areas  snail  te  des'C'-ei  and  constructed  so  that 
individuals  v^ith  disabilities  can  approach,  enter,  and  exit  tne  employee  work  areas.  In  addition,  visual 
alarm  coverage  snail  be  provided  where  audible  alarm  coverage  is  provided  in  employee  work  areas. 
This  part  does  not  require  that  employee  work  areas  be  constructed  to  permit  maneuvering  within  the 
employee  work  area  or  be  constructed  or  equipped  to  be  accessible. 

203.4  Raised  Areas.  Areas  raised  pnmanly  for  purposes  of  security,  life  safety,  or  fire  safety,  including 

but  not  limited  to  observation  or  lookout  gallenes.  pnson  guard  towers,  fire  towers,  or  life  guard  stands 
are  not  required  to  be  accessible  or  to  be  served  by  an  accessible  route. 

203.5  Limited  Access  Spaces.  Spaces  accessed  oni\  bv  ladders,  catwalks,  crawl  spaces,  very  narrow 

passageways,  or  tunnels  are  not  required  to  be  accessiDie 

203.6  Equipment  Spaces.   Spaces  frequented  only  by  ser-vce  pe'sonnel  for  maintenance,  repair,  or 

occasional  monitonng  of  equipment  are  net  required  to  be  access^O'e    Such  spaces  include  but  are  not 
limited  to  elevator  pits,  elevator  penthouses.  mechamcaL  eiectncai,  or  communications  equipment 
rooms,  piping  or  equipment  cat\^'alks.  water  or  sewage  treatment  pump  rooms  and  stations,  electnc 
substations  and  transformer  vaults,  and  highway  and  tunnel  utility  facilities. 

203.7  Single  Occupant  Structures.  Single  occupant  structures  accessed  only  by  cassageA3,s  be^CA 
grade  or  elevated  above  standard  curb  height,  including  but  not  limited  to  toll  booths  tnat  a-e  accessec 
only  by  underground  tunnels,  are  not  required  to  be  accessible. 

203.8  Detention  and  Correctional  Facilities.   In  detention  a-^d  cc'ect  0  al  facilities,  access  is  not 
required  m  common  use  areas  that  are  used  only  by  inmates  or  detainees  and  secunty  personnel  and 
that  do  not  serve  holding  cells  or  housing  cells  or  rooms  required  to  be  accessible  in  accordance  with 
233 

203.9  Residential  Facilities.   In  residential  facilities,  access  is  not  required  in  common  use  areas  that 

do  not  serve  dwelling  units  required  to  be  accessible  by  23-* 

204  Protruding  Objects 

204.1  General.   Protruding  objects  on  circulation  oaths  sha'l  comply  with  307. 

205  Operable  Parts 

205.1  General.  Operable  parts  on  accessible  routes  and  in  accessible  rocns  and  spaces  shall  comply 
with  309 

206  Accessible  Routes 

206.1  General.  Accessible  routes  shall  be  provided  in  accordance  with  206. 
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206.2  Where  Required.  Accessible  routes  shall  be  provided  where  required  by  206.2  and  shall  comply 

with  Chapter  4 

206.2.1  Site  Arrival  Points.  Accessible  routes  shall  be  provided  within  the  boundary  of  the  site  from 
public  transportation  stops  accessible  parking  spaces,  passenger  loading  zones,  and  public  streets 
or  sidewalks,  to  the  accessible  building  or  facility  entrance  they  serve 

EXCEPTIONS:  1.   In  alterations  to  qualified  historic  buildings  or  facilities  permitted  by  202.5  to 
use  the  exceptions  for  alterations  to  qualified  historic  buildings  or  facilities,  at  least  one 
accessible  route  from  a  site  arrival  point  to  an  accessible  entrance  shall  be  provided. 
2.  An  accessible  route  shall  not  be  required  between  site  arrival  points  and  the  building  or  facility 
entrance  if  the  onlv  means  of  access  between  them  is  a  vehicular  way  not  provided  for 
pedestrian  access 


Advisory  206.2.1  Exception  2 


Access  from  site  arrival  points  may  include  vehicular  ways.  Where  a  vehicular  way.  or  a  portion  of  a 
vehicular  way,  is  used  for  pedestrian  travel,  this  exception  does  not  apply. 


206.2.2  Within  a  Site.  Accessible  routes  shall  connect  accessible  buildings,  accessible  facilities, 
accessible  elements,  and  accessible  spaces  that  are  on  the  same  site. 

EXCEPTION:  An  accessible  route  is  not  required  between  accessible  buildings,  accessible 
facilities,  accessible  elements  and  accessible  spaces  that  have  as  the  only  means  of  access  ~ 
between  them,  a  vehicular  way  not  provided  for  pedestnan  access. 

206.2.3  Multi-Level  Buildings  and  Facilities.  Accessible  routes  shall  connect  each  level,  including 

mezzanines,  in  multi-Zei/e/  buildings  and  facilities. 


Advisory  206.2.3 


While  a  mezzanine  may  be  a  change  in  level,  it  is  not  a  story  for  purposes  of  determining  whether  a 
building  or  facility  is  required  to  have  an  elevator    If  an  elevator  is  required,  it  must  serve  mezzanines. 
Levels  in  buildings  and  facilities  without  elevators  must  still  fully  comply  with  this  document. 


EXCEPTIONS:   1 .  An  accessible  mute  is  not  required  to  levels  located  above  or  below  the 
accessible  level  in  pnvate  buildings  or  facilities  that  are  less  than  three  stories  or  that  have  less 
than  3000  square  feet  per  story  unless  the  building  or  facility  is  a  shopping  center,  a  shopping 
mall,  the  professional  office  of  a  health  care  provider,  or  another  type  of  facility  as  determined  by 
the  Attorney  General    In  addition.  Exception  1  shall  not  apply  to  a  terminal,  depot  or  other  station 
used  for  specified  public  transportation  or  to  an  airport  passenger  terminal. 
2.  An  accessible  route  is  not  required  to  levels  located  above  or  below  the  accessible  level  in 
public  buildings  or  facilities  that  are  less  than  three  stories  and  that  are  not  open  to  the  public  if 
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the  level  above  or  beiow  the  accessible  ievei  houses  no  nee  than  five  oerscns  ana  s  less  than 
500  square  feet. 

3.  An  accessible  route  is  net  -ecuirea  to  e.e  s  iocated  above  or  below  the  accessible  level  in 
detention  ana  correctionai  facilities  where  accessible  cells  or  rooms  provided  in  accordance  with 
233  an  common  use  areas  sending  sucn  cells  or  xjC"-s  and  all  public  use  areas  are  on  an 
accessible  route 

4.  An  accessible  route  is  not  required  to  leveis  iocatea  aoove  or  oeiow  the  accessible  level  in 
residential  facilities  where  accessible  dwelling  units  comDlying  with  234,  all  common  use  areas 
sen.'ing  such  dwelling  units,  and  ali  public  use  a^eas  a^e  on  an  accessible  route. 


Advisory  206.2.3  Exception  4 


Where  common  use  areas  are  provided  for  the  use  of  residents,  it  is  D'esumed  that  all  such  common 

use  areas  "serve"  accessible  dwelling  units  unless  use  is  restnctec  to  -es  dents  occupying  other 
dwelling  units    For  example,  if  all  residents  are  permitted  tc  use  a?  :aur^dn,  roon-s.  then  all  laundry 
rooms  "serve"  accessible  dwelling  units    However,  if  the  launaa  -oorr^  on  t^e  ^i^s*  floor  is  restncted  to 
use  by  residents  on  the  first  floor,  and  the  second  fioo'-  launo'A  room  is  ^or  use  by  occupants  of  the 
second  floor,  then  first  floor  accessible  units  are  "served'  only  bv  iauna.ny  rooms  on  the  first  floor.   In 
this  example,  an  accessible  route  is  not  required  to  the  second  floor  provided  that  all  accessible  units 
and  all  common  use  use  areas  serving  them  are  on  the  f  rst  floor. 


5.  An  accessible  route  is  not  required  to  levels  located  above  or  below  the  accessible  level  in 
multi-story  transient  lodging  guest  rooms  provided  that  spaces  compiyina  with  806  2  a^e  en  an 
accessible  route  and  are  suitable  for  dual  occupancy 

6.  In  assembly  areas  required  to  comply  with  221 .  an  accessible  ^cute  -s  ^o\  ^eq..''-ed  tc  se'".e 
seating  where  wheelchair  spaces  or  designated  aisle  seats  required  tc  ce  cr  an  access-Die  route 

.are  not  provided. 

7.  In  air  traffic  control  towers,  an  accessible  route  is  not  required  !o  senve  'he  cab  a^d  the  floor 
immediately  below  the  cab. 

8.  In  alterations  to  qualified  histonc  buildings  or  faculties  wnere  an  e^fceonon  -s  perrntted  oy 
202  5,  an  accessible  route  from  an  accessible  entrance  to  a\'  puDiiciy  ^sec  spaces  on  a'  'east  f^e 
level  of  the  accessible  entrance  shall  be  provided 

206.2.3.1  Stairs  and  Escalators  in  Existing  Buildings    h  alterations  and  aaaitiors   A^e^e  an 
escalator  or  stair  is  provided  where  none  existed  previously  and  major  structural  '"■:od  fications 
are  necessary  for  such  installation,  an  accessible  route  shah  be  px-vioed  between  t-^e  ^eveis 
sen/ed  by  the  escalator  or  stair,  unless  exempted  by  205  2  3 
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206.2.4  Accessible  Spaces  and  Elements.  Accessible  routes  shall  connect  accessible  building  or 
facility  entrances  with  al!  accessible  spaces  and  elements  within  the  building  or  fec/7/ly  which  are 
othen-vise  connected  by  a  circulation  path. 


Advisory  206.2.4 


Accessible  routes  must  connect  al!  spaces  and  elements  required  to  be  accessible  including,  but  not 
limited  to,  raised  areas  and  speaker  platforms. 


EXCEPTIONS;   1.  An  accessible  route  is  not  required  between  levels  where  exempted  by 

206.2,3 

2.  Vertical  access  to  raised  judges'  benches  or  courtroom  stations  need  not  be  installed  provided 

that  the  required  clear  floor  space  maneuvering  space,  and,  if  appropnate.  electrical  service  are 

installed  at  the  time  of  initial  construction  to  allow  future  installation  of  a  means  of  vertical  access 

complying  with  303.4.  206.6,  or  206.7  without  requinng  substantial  reconstruction  of  the  space. 

206.2.5  Restaurants  and  Cafeterias,  in  restaurants  and  cafeterias,  an  accessible  route  shall  be 
provided  to  all  dimng  areas  including  raised  or  sunken  dining  areas,  and  outdoor  seating  areas. 

EXCEPTIONS:   1 .   In  buildings  or  facilities  not  required  to  provide  an  accessible  route  between 
stories,  an  accessible  route  to  a  mezzanine  dining  area  is  not  required,  provided  that  the 
mezzanine  contains  less  than  25  percent  of  the  total  area  for  seating  and  dining  and  the  same 
services  are  provided  m  the  accessible  area 

2.  In  alterations,  accessibility  to  existing  raised  or  sunken  dining  areas,  or  to  all  parts  of  existing 
outdoor  seating  areas  is  not  required  provided  that  the  same  sen/ices  and  decor  are  provided  in 
an  accessible  space  usable  by  the  public  and  not  restricted  to  use  by  people  with  disabilities. 

206.2.6  Performance  Areas.  An  accessible  route  shall  be  provided  where  a  circulation  path  directly 
connects  a  performance  area  to  an  assembly  seating  area.  An  accessible  route  shall  be  provided 
from  performance  areas  to  ancillary  areas  or  facilities  used  by  performers.   In  alterations,  where  it  is 
technically  infeasible  to  alter  ail  performance  areas  to  be  on  an  accessible  route,  at  least  one  of  each 
type  of  performance  area  shall  be  made  accessible. 

206.3  Location.  Accessible  routes  shall  coincide  with  or  be  located  in  the  same  area  as  a  general 
circulation  path    Where  the  circulation  path  is  interior,  the  accessible  route  shall  also  be  interior. 


Advisory  206.3 


The  accessible  route  must  be  in  the  same  area  as  the  general  circulation  path.  This  means  that 
circulation  paths,  such  as  vehicular  ways  designed  for  pedestrian  traffic,  walks,  and  unpaved  paths 
that  are  designed  to  be  routinely  used  by  pedestrians  must  be  accessible  or  have  an  accessible  route 
nearby. 


206.4  Entrances.  Accessible  entrances  shall  be  provided  in  accordance  with  206.4. 
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EXCEPTIONS:   1 .  Where  an  alteration  includes  alterations  to  an  entrance,  and  the  building  or 

facility  has  an  accessible  entrance,  the  altered  entrance  is  not  required  to  be  accessible,  unless 
required  by  202  4    Signs  complying  with  206.4.8  shall  be  provided. 

2.   In  alterations  to  Qualified  historic  buildings  or  facilities  permitted  by  202.5  to  use  exceptions  for 
alterations  tc  quaiifiea  histonc  bundmgs  or  facilities,  at  least  one  accessible  public  entrance  shall  be 
provided    Where  no  public  entrance  can  be  made  accessible,  then  either  an  unlocked  entrance  not 
used  by  the  public  shall  be  made  accessible,  c  a  locked  accessible  entrance  with  a  notification 
system  or  remote  monitoring  shall  be  proviaed    Signs  complying  with  206.4.8  shall  be  provided  at 
the  pnman,  entrance  and  at  the  accessible  entrance. 

206.4.1  Parking  Garage  Entrances.  Whe^-e  direct  access  to  a  building  or  facility  \s  provided  for 

pedestrians  from  an  enclosed  parking  garage,  ?A  least  one  direct  entrance  from  the  garage  to  the 
building  shall  be  accessible. 

206.4.2  Entrances  from  Tunnels  or  Elevated  Walkways.  Where  direct  access  is  provided  for 
pedestnans  from  a  pedestnan  tunnel  or  elevated  walkway  to  a  building  or  facility,  at  least  one  direct 

entrance  to  the  building  or  facility  from  each  tunnel  or  walkway  shall  be  accessible. 

206.4.3  Public  Entrances,   in  addit  on  to  accessible  entrances  required  by  206.4.1  and  206.4.2,  at 

least  50  percent  of  all  public  entrances  shaii  be  accessible.  At  least  one  accessible  entrance  shall  be 

a  ground  floor  entrance 

206.4.4  Tenant  Spaces.  At  least  one  accessible  entrance  shall  be  provided  to  each  tenancy  in  a 

facility,  except  as  specified  in  225  or  234. 

206.4.5  Restricted  Entrances.   Where  restncted  entranc^'^  are  provided  to  a  building  or  facility,  at 

least  one  restncted  entrance  to  the  building  or  facility  shaii  oe  accessible. 

206.4.6  Service  Entrances.  1^  a  sen/ice  entrance  is  t^^e  only  entrance  to  a  building  or  to  a  tenancy  in 

a  facility,  that  entrance  shall  be  accessible 


206.4.7  Entrances  for  Inmates  or  Detainees.  Where  entrances  usee  only  by  inmates  or  deiamees 
and  secunty  personnel  are  provided  at  judiciai  facilities,  cetention  facilities,  or  correctional  facilities, 
at  least  one  such  entrance  shaii  be  accessible 

206.4.8  Signs.  Where  not  ail  entrances  are  accessible,  accessible  entrances  shall  be  identified  by 
the  International  Symbol  of  Accessibility  complying  with  703.7  a-. a  directional  signs  indicating  the 
location  of  the  nearest  accessible  entrance  shall  be  prov-ced  at  ^naccess  b  e  entrances.   Directional 
signs  shall  comply  with  703,4.   No  signs  are  required  Ahere  ail  entrances  are  accessible. 


Advisory  206.4.8 


Where  a  directional  sign  is  required,  it  should  be  located  to  minimize  loacktracking.  In  some  cases, 
this  could  mean  locating  a  sign  at  the  beginning  of  a  route,  not  ; ust  at  the  inaccessible  entrances  to  a 
building. 
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206.5  Doors  and  Doorways.  Accessible  doors  and  doorways  shall  be  provided  in  accordance  with 

206.5  and  shall  comply  with  404. 

206.5.1  Accessible  Entrances.  Each  accessible  entrance  to  a  building  or  facility  shall  have  at  least 
one  accessible  door  or  doorway. 

206.5.2  Accessible  Rooms  and  Spaces.  Within  a  building  or  facility,  at  least  one  door  or  doorway 
serving  each  accessible  room  or  space  shall  be  accessible 

206.6  Elevators.  New  passenger  elevators  shall  comply  with  407.2  or  407  3.  Where  multiple  elevators 
are  provided,  each  passenger  elevator  shall  comply  with  407.2  or  407.3. 

EXCEPTION:   Where  an  elevator  is  provided  in  a  building  or  facility  eligible  for  the  exceptions  to 
206  2.3.  the  elevator  shall  comply  with  407.2,  407  3  or  407  4 

206.6.1  Existing  Elevators.  Altered  elements  of  existing  elevators  shall  comply  with  407.5  Such 
elements  shall  also  be  altered  in  all  elevators  that  are  programmed  to  respond  to  the  same  hall  call 
control  as  the  altered  elevator  and  shall  comply  with  the  requirements  of  407.5, 

206.7  Wheelchair  (Platform)  Lifts.   Wheelchair  (platform)  lifts  shall  be  permitted  as  a  component  of  an 
accessible  route  in  new  construction  as  permitted  by  206,7  and  shall  comply  with  408.   Wheelchair 
(platform)  lifts  provided  as  a  component  of  an  accessible  route  in  an  existing  building  or  facility  shall 
comply  with  408 

206.7.1  Performance  Areas  and  Speakers'  Platforms.  IVhee/cha/r  (platform)  lifts  shall  be 
permitted  to  provide  an  accessible  route  to  a  performance  area  or  a  speakers'  platform  in  an 
assembly  occupancy. 

206.7.2  Wheelchair  Spaces.   Wheelchair  (platform)  lifts  shall  be  permitted  to  comply  with  the 
wheelchair  space  dispersion  and  line-of-sight  requirements  of  221  and  802. 

206.7.3  Incidental  Spaces.   Wheelchair  (platform)  lifts  shall  be  permitted  to  provide  an  accessible 
route  to  incidental  occupiable  spaces  and  rooms  which  are  not  open  to  the  public  and  which  are 
occupied  by  five  persons  maximum. 

206.7.4  Judicial  Spaces.   Wheelchair  (platform)  lifts  shall  be  permitted  to  provide  an  accessible 
route  to  raised  judges'  benches,  clerks'  stations,  jury  boxes  and  witness  stands  or  to  depressed 
areas  such  as  the  well  of  a  court. 

206.8  Security  Barriers.  Secunty  barriers  including,  but  not  limited  to,  security  bollards  and  security 
check  points  shall  not  obstruct  a  required  accessible  route  or  accessible  means  of  egress. 

EXCEPTION:  Where  secunty  Darners  incorporate  equipment  such  as  metal  detectors, 
fluoroscopes.  or  other  similar  devices  vvhich  cannot  be  made  accessible,  an  accessible  route  shall 
be  provided  adjacent  to  such  secunty  screening  devices  to  facilitate  an  equivalent  circulation  path. 
The  circulation  path  shall  Dermit  oersons  with  disabilities  passing  through  security  barriers  to 
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maintair 
barrier. 


visual  contact  with  their  oe^sonai  tens  to  tne  sa-ie  e>:ern  proviaea  otners  traversing  thf 


207  Accessible  Means  of  Egress 

207.1  General.  An  accessible  spaces  snaii  oe  p'ov.oec  .vitri  not  ,ess  than  one  accessible  means  of 
egress    Where  more  than  one  means  of  egress  is  required  from  any  accessible  space,  each  accessible 
portion  of  the  space  shali  be  served  ov  ^ct  less  tha^  tAc  accessible  means  of  egress.  Accessible 

means  o^'  egress  shall  compiv  with  409. 


EXCEPTION:   Accessible  means  of  egress  a^e 
facilities. 


"e^ui^e 


G  in  alterations  to  existing  buildings  or 


207.2  Elevators,  in  buildings  or  facilities  where  a  required  accessible  floor  is  four  or  more  stones  above 

or  below  a  level  of  exit  discharge,  at  least  one  ^ecuired  accessible  means  of  egress  shall  be  an  elevator 
complying  with  409.3 

207.3  Signs.  At  ex't  stairways  and  elevators  se'-ving  a  required  accessible  space,  but  not  serving  as  an 

accessible  means  of  egress,  directional  signs  inc.cat'^g  ^he  location  of  access/b/e  means  o^ egress  shall 
be  provided.   Such  signs  shall  comply  with  703.4. 

208  Parking  Spaces 

208.1  General.  Where  parking  spaces  a^e  prcvidec  access:Die  parking  spaces  snai^  be  provided  in 
accordance  with  208 


EXCEPTION:   This  section  does  not  apply  to  parking  spaces  used  exclusively  for  buses,  trucks, 
other  delivery  vehicles,  law  enforcement  vehicles,  or  vehicular  impound  and  motor  pools  where  -"^ts 
accessed  by  the  public  are  provided  with  a  passenger  loading  zone  complying  with  503. 


208.2  Number  Required.  Accessible  parking  spaces  shaii  be  provi-qea  m  accc^ca-ce 
except  as  required  by  208.2,1,  208.2  2.  and  208  2  3.  and  shall  comp:v  with  502. 

Table  208.2  Accessible  Parking  Spaces 


"ah^e  208.2, 


Total  Number  of  Parking  Spaces 
Provided  in  Lot 

Minimum  Required  Number  of  Accessible 
Parking  Spaces 

1  to  25 

1 

26  to  50 

2 

51  to  75 

3 

76  to  100 

4 

101  to  150 

5 
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Table  208  2  Accessible  Parking  Spaces 


Total  Number  of  Parking  Spaces 
Provided  in  Lot 


Minimum  Required  Number  of  Accessible 
Parking  Spaces 


15110  200 


201  to  300 


30^  to  400 


401  to  500 


501  to  1000 


1001  and  over 


8 


2  percent  of  total 


20.  plus  1  for  each  100,  or  fraction  thereof,  over 

1000 


208.2.1  Hospital  Outpatient  Facilities    Ten  percent  of  patient  and  visitor  parking  spaces  provided 
to  serve  hospital  outpatient  facilitie'^  snan  be  accessible. 


Advisory  208.2.1 


The  term  "outpatient  facility"  is  not  defined  in  this  document  but  is  intended  to  cover  facilities  or  units 
that  provide  regular  and  continuing  medical  treatment  without  an  overnight  stay,  and  that  are  located 
in  hospitals    Doctors  offices,  independent  chnics,  or  other  facilities  not  located  in  hospitals  are  not 
considered  hospital  outpatient  facilities  for  purposes  of  this  document. 


208.2.2  Rehabilitation  Facilities  and  Outpatient  Physical  Therapy  Facilities.  Twenty  percent  of 
patient  and  visitor  parking  spaces  provided  to  serve  rehabilitation  facilities  and  outpatient  physical 
therapy  facilities  shall  be  accessible 

208.2.3  Residential  Facilities    Parking  spaces  provided  to  serve  residential  facilities  shall  comply 
with  208  2  3 

208.2.3.1  Parking  for  Residents    vVhere  parking  serves  dwelling  units,  one  accessible  parking 
space  minimum  shaii  be  provided  tor  each  dwelling  unit  required  to  be  accessible  by  234. 

208.2.3.2  Additional  Spaces  for  Residents.  Where  the  total  parking  serving  dwelling  units 
exceeds  one  parking  space  per  dwelling  unit,  two  percent,  but  not  fewer  than  one  space,  of  all 
the  additional  parking  spaces  s^an  be  accessible. 

208.2.3.3  Guest  Parking    Where  parkng  is  provided  for  other  than  residents  it  shall  comply  with 
Table  208.2. 
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208.2.4  Van  Parking  Spaces.   Fo^  eve^y  eig-^t  c^  'ractto^  d*  e^g'^t  acce^ss'Die  "pa'"-  nc  spaces 
required  Dy  208  2   208  2  i ,  and  208  2  3,  at  ieast  one  sf^ai^  oe  a  ,3r  Da-Kig  space  complying  with 
502.       - 

208.3  Identification.  Accessible  parking  spaces  snaii  be  identified  by  signs  complying  with  502.6. 

EXCEPTIONS;   1.  Where  a  total  of  five  or  fewer  marking  spaces  are  provided,  identification 
complying  with  502  6  shall  not  be  required 

2.  In  residential  facilities,  where  parking  spaces  a^e  assigned  :c  specific  awelting  units,  identification 
complying  with  502.6  shall  not  be  required 

208.4  Location.   Parking  facilities  shall  comply  with  208  4. 


Advisory  208.4 


On  any  site  with  multiple  lots,  the  number  of  accessible  parking  spaces  is  ca  cl.  ated  lot-by-lot. 


208.4.1  General.  Accessible  parking  spaces  senving  a  pa^iCuia?-  buiidma  o-  fac/7;fy  shall  be  located 
on  the  shortest  accessible  route  from  adjacent  parking  to  an  accessible  entrance.  In  buildings  or 
facilities  with  multiple  accessible  entrances  with  adjacent  parking,  accessible  parking  spaces  shall  be 
dispersed  and  located  on  the  shortest  accessible  mute  to  the  accessible  entrances    In  parking 
facilities  that  do  not  serve  a  particular  building  or  facility,  accessib'e  parKing  spaces  snai'  be  loca'er- 
on  the  shortest  accessible  route  to  an  accessible  pedestnar  entrance  of  the  parn,  ng  facility. 

EXCEPTIONS;  1.  All  van  parking  spaces  shall  be  permitted  to  be  g-oupeo  on  one  level  of  a 
parking  structure. 

2.  Accessible  parking  spaces  shall  be  permitted  to  be  icoated  m  di^ere^t  :o:s  t  ea^  .aient  or 
greater  accessibility  is  provided  m  terms  of  distance  '^o-^  an  accessible  entrance  ^ser  cost,  and 
user  convenience. 

208.4.2  Residential  Facilities.   In  residential  facilities,  required  accessible  spaces  snan  oe 
dispersed  throughout  all  types  of  parking  provided  for  the  dwelling  umts  reou.^ea  to  oe  accessible  by 
234. 


Advisory  208.4.2 


In  residential  facilities,  certain  accessible  parking  spaces  may  not  sei^-e  particular  accessible  dwelling 
units.  These  spaces  also  should  be  dispersed. 


EXCEPTION:   Parking  spaces  for  dwelling  units  required  to  be  accessible  shall  not  be  required 
to  be  dispersed  throughout  all  types  of  parking  if  equivalent  or  greater  accessibility,  in  tenns  of 
distance  from  an  accessible  entrance,  user  cost  and  user  convenience  is  covided 
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209  Passenger  Loading  Zones 

209.1  General.   Where  passer-^ger  loading  zones  are  Droviaed,  one  passenger  loading  zone  in  every' 
continuous  100  ;  near  *eet  (30  m)  maximum  of  loading  zone  space  shall  comply  with  503. 

209.2  Medical  Facilities,   A  passenger  loading  zone  snail  be  provided  at  an  accessible  entrance  to 
licensed  medical  and  long-term  care  facilities. 

209.3  Valet  Parking.  Vaiet  oarking  services  shall  orovide  a  passenger  loading  zone. 

210  Stairways 

210.1  General.   Interior  and  exterior  stairs  that  are  part  of  a  means  of  egress  shall  comply  with  504. 

EXCEPTION:   1.   In  detention  c3'"d  correctional  facilities,  stairs  not  located  in  public  use  areas  shall 
not  be  required  to  compiy  witn  tne  'equirements  of  this  section. 

2.   In  alterations.,  stairs  between  levels  that  are  connected  by  an  accessible  route  are  not  required  to 
comply  with  504  except  that  handrails  complying  with  505  shall  be  provided. 

211  Drinking  Fountains  and  Water  Coolers 

211.1  General.  Where  dnnkmg  fountains  or  water  coolers  are  provided,  they  shall  be  provided  in 
accordance  with  21 1. 

211.1.1  Single  Installation    Only  one  drinking  fountain  or  water  cooler  shall  not  be  permitted  on  a 

site,  on  a  floor  or  within  a  secured  a^ea 

EXCEPTION:  Hi-io  drinking  fountains  or  water  coolers  complying  with  602  shall  be  permitted, 

211.1.2  Multiple  Installations    Whe^e  more  than  one  drinking  fountain  or  water  cooler  is  provided 

on  a  site,  on  a  floor,  o^  wthin  a  sec'ed  a'ea.  fifty  percent  shall  comply  with  602.1  through  602.6. 
The  remainder  of  the  dnnkmg  fountair^s  c  ■'  water  coolers  on  a  site,  on  a  floor,  or  within  a  secured  area 
shall  comply  with  602  7. 

EXCEPTION:  Where  three  or  -'lore  dnnKing  fountains  or  water  coolers  are  provided  fifty  percent 
shall  be  permitted  to  oe  caOcuiated  to  oe  fifty  percent  plus  or  minus  one. 

212  Sinks,  Kitchens,  Kitchenettes,  and  Wet  Bars 

212.1  General.   SmKs  kitcnens   k 'cherettes  and  wet  bars  shall  comply  with  212.1. 

212.1.1  Kitchens,  Kitchenettes  and  Wet  Bars.  Where  kitchens,  kitchenettes,  or  wet  bars  are 

provided,  they  shall  comply  with  804 

EXCEPTIONS;    1     In  medical  care  facilities,  this  section  does  not  apply  to  patient  or  resident 
sleeping  rooms  that  are  "ot  reduced  to  be  accessible  in  accordance  with  223.2,  223.3,  or  223.4, 
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2.  In  transient  lodging  facilities,  this  section  does  not  apD^y  to  gues*  rooT;s  that  are  not  ^eaui^ea 
to  be  accessible  in  accordance  with  224,2 

3.  In  detention  and  correctional  facilities  this  section  does  not  apply  to  housing  celis  not  i-equired 
to  be  accessible  in  accordance  with  233  2 

4.  In  residential  facilities,  this  section  does  not  aopiy  to  dwell'na  unit^  that  a^e  '^o'  "ea'u''''ed  to  be 
accessible. 

212.1.2  Sinks.  Where  sinks  are  provided,  at  least  5  percent,  out  not  ^ess  than  one  o'  eacn  type 
provided  in  each  accessible  room  or  space  shall  comply  with  606, 

EXCEPTION:   Mop  or  service  sinks  are  not  required  to  be  accessible. 

213  Toilet  and  Bathing  Facilities 

213.1  General.  Where  toilet  facilities  and  bathing  facilities  ate  provided,  tnev  sha>  compiy  with  215. 
Where  toilet  facilities  and  bathing  facilities  are  provided  on  an  )naccessibie  levei,  toi.et  facilities  and 
bathing  facilities  shall  also  be  provided  on  an  accessible  level. 

213.2  Toilet  and  Bathing  Rooms.  Where  toilet  rooms  are  provided,  each  toilet  room  snail  comply  wilh 

603    Where  bathing  rooms  are  provided,  each  bathing  room  shall  comply  with  603. 


Advisory  213.2 


The  guidelines  allow  the  use  of  unisex  (or  single-user)  toilet  rooms  in  alterations  when  technical 
infeasibility  can  be  demonstrated    Unisex  toilet  rooms  offer  benefits  to  people  who  use  personal  ca^e 
assistants.   For  this  reason,  it  is  advantageous  to  install  unisex  toilet  rooms  >n  addition  to  accessitjie 
single-sex  toilet  rooms  in  new  facilities. 


EXCEPTIONS:   1.   In  alterations  where  it  is  technically  infeasible  to  comply  w^th  603.  aiter;ng 
existing  toilet  or  bathing  rooms  is  not  required  where  a  single  unisex  toilet  room  or  bathmg  room 
complying  with  213  2.1  is  provided  and  located  in  the  same  area  and  on  the  sa^e  ''ioor  as  existing 
inaccess/t)/e  toilet  or  bathing  rooms. 

2.  Where  exceptions  for  alterations  to  qualified  fiistonc  buildings  or  facilities  are  permitted  by  202  5 
and  toilet  rooms  are  provided,  not  less  than  one  toilet  room  complying   vith  603  or  a  unisex  room 
complying  with  213.2.1  shall  be  provided. 

3.  Where  multiple  single  user  portable  toilet  or  bathing  units  are  clustered  at  a  smgie  location,  at 
least  5  percent,  but  not  less  than  one  toilet  unit  or  bathing  unit  at  each  cluster  shall  comply  with  603. 
Accessible  units  shall  be  identified  by  the  International  Symbol  of  Accessibiiitv  complying  with  703  7. 

4.  Where  multiple  single  user  toilet  rooms  are  clustered  at  a  single  location  anc  contain  fixtures  m 
excess  of  the  minimum  required  number  of  plumbing  fixtures  for  the  occupancy,  at  least  5  percent 
but  not  less  than  one  toilet  room  for  each  use  at  each  cluster  shall  comply  with  603    Accessible  toiiet 
rooms  shall  be  identified  by  the  International  Symbol  of  Accessibility  complying  with  703  7 

5.  In  medical  care  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing  facilities  that  are 
part  of  patient  or  resident  sleeping  rooms  not  required  to  be  accessible  m  accordance  with  223. 
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6.  In  transient  lodging  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing  facilities  that 
are  part  of  guest  rooms  not  reauired  to  be  accessible  in  accordance  with  224. 

7.  In  detention  and  correctional  facilities,  this  section  does  not  apply  to  toilet  or  bathing  facilities  that 
do  not  serve  holding  cells  or  housing  ceils  required  to  be  accessible  in  accordance  with  233. 

8.  In  residential  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing  facilities  that  are 
part  of  dwelling  units  that  are  not  required  to  be  accessible. 

213.2.1  Unisex  Toilet  and  Bathing  Rooms.  A  unisex  toilet  room  shall  comply  with  603.  shall 
contain  one  water  closet  and  one  lavatory,  and  the  door  shall  have  a  privacy  latch.  A  unisex  bathing 
room  shall  comply  with  60.3  and  shall  contain  at  least  one  shower  or  bathtub, 

213.2.2  Signs.  Where  existing  toilet  or  bathing  rooms  are  altered  and  not  made  accessible, 
directional  signs  indicating  the  iocation  of  the  nearest  accessible  toilet  or  bathing  room  within  the 
facility  shall  be  provided    Such  signs  shall  comply  with  703.4  and  shall  include  the  International 
Symbol  of  Accessibility  complying  with  703  7    Where  existing  toilet  or  bathing  rooms  are  altered  and 
not  made  accessible,  the  accessible  toilet  or  bathing  room  shall  be  identified  by  the  International 
Symbol  of  Accessibility  complying  with  703.7. 

213.3  Fixtures  and  Accessories.  Plumbing  fixtures  and  accessories  provided  in  toilet  or  bathing  rooms 

required  to  be  accessible  by  213  2  shall  comply  with  213.3. 

213.3.1  Toilet  Compartments.  Where  toilet  compartments  are  provided,  at  least  one  shall  be  a 
wheelchair  accessible  compartment  complying  with  604.8.1 .  Where  six  or  more  toilet  compartments 
are  provided,  a  non-wheeichair  accessible  compartment  complying  with  604.8,2  shall  be  provided  in 
addition  to  the  compartment  complying  with  604.8.1.  Water  closets  in  such  compartments  shall 
comply  with  604. 

213.3.2  Water  Closets.  Where  wafer  c'osets  are  provided,  but  are  not  in  toilet  compartments,  at 

least  one  shall  comply  with  604. 

213.3.3  Urinals.  Where  jnnais  are  provided,  at  least  one  shall  comply  with  605. 

213.3.4  Lavatories.  Where  lavatones  are  provided,  at  least  one  shall  comply  with  606.  Where  only 
one  accessible  lavatory  is  provided,  it  shall  not  be  located  in  a  toilet  compartment. 

213.3.5  Mirrors.  Where  mirrors  are  provided,  at  least  one  shall  comply  with  603.3. 

213.3.6  Operable  Parts  and  Dispensers.  Where  operable  parts,  dispensers,  receptacles  or  other 
equipment  are  provided,  at  least  one  of  each  type  shall  comply  with  309. 

213.3.7  Bathing  Facilities,  Where  bathtubs  or  showers  are  provided,  at  least  one  bathtub 

complying  with  607  or  at  least  one  shower  complying  with  608  shall  be  provided 
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214  Laundry  Equipment 

214.1  General.   Where  washing  mac'^i^es  or  c  ernes  a^.e^s  a-^e  prcu  rted  in  spaces  required  to  be 
accessible,  accessible  washing  mach  nes  and  ciothes  c-ver<^  complying  with  611  shall  be  provided  in 
accordance  with  214 


214.2  Washing  Machines.  v\  he^e  th'ee  or  'ewer  vvashng  -\ac'~  '^e:-  a^e  provided,  at  least  one  shall  be 
accessible    Where  mc-e  than  three  washing  machines  a^e  p-Ov'cec   a'  least  two  shall  be  accessible. 

214.3  Dryers.  Where  three  or  fewer  ciotnes  c^.-e^s  are  D'Ov:Gec   at  east  one  shall  be  accessible. 
Where  more  than  three  clothes  dryers  are  provided,  at  least  two  shaii  be  accessible. 

215  Emergency  Alarm  Systems 

215.1  Fire  Alarms.  Where  fire  alarm  systems  are  prov^aec  '"-  ptin^:r  use  or  common  use  areas,  tne 
alarm  shall  provide  a  system  with  both  audbie  anc  visual  S'gnais  compiling  with  702.  Guest  rooms 
required  by  224  to  have  accessible  alarms  shaii  comply  wth  702  3  6, 


Advisory  215.1 


Unlike  audible  alarms,  visual  alarms  must  be  located  within  the  space  they  serve  so  that  the  signal  is 

visible. 


215.2  Other  Emergency  Alarm  Systems.   Where  emerge^Cv-  waming  svste-'^?  o'ne'"  tna"  fc  '''e  a-e 
provided  in  public-use  or  common-use  areas,  a  system  witn  both  3^,c  c^e  a-^c  v-s...a^  s-g'^a  s  s''^a    ::e 
provided. 


Advisory  215.2 


Facility  a\arm  systems  (other  than  fire  alarm  systems''  that  do  net  mstruct  occupants  to  eva:.-.ate  the 
facility,  such  as  those  used  for  tornado  warnings  and  other  emergencies,  must  provide  Dct^  ai-O  re 
and  visual  notification,  but  are  not  held  to  the  technical  cntena  fo-"  alarms  in  section  702    S^.c^  a  arm.s 
need  to  be  differentiated  m  their  signal  from  fire  alarms  systems 


216  Signs 

216.1  General.   Signs  shall  be  orovided  in  accordance  with  216  and  shai!  comply  with  703. 

EXCEPTION:   in  detention  and  correctional  facilities,  signs  not  .ocated  in  public  use  areas  shall  not 
be  required  to  comply. 

216.2  Permanent  Designations.  Where  exterior  signs  are  provided  as  pe'''"\3-'en!  ::es  a"a*iO''!-  c' 
permanent  interior  rooms  and  spaces  at  the  door  to  the  space  they  sea-e  the  .^C'-s  shaH  be  racr-e  anc 
shall  comply  with  703.2.   Where  interior  signs  are  provided  as  permanent  aesg'^a;  o^^s  c'  pe-manent 
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interior  rooms  and  spaces,  tne  signs  shall  be  tactile  and  shall  comply  with  703.2-  Where  pictograms  are 
provided  as  permanent  designations  of  permanent  intenor  rooms  and  spaces,  the  pictograms  shall 
comply  with  703  6  anc  srall  have  tactile  text  descriptors  complying  with  703  2. 


Advisory  216.2 


"Permanent  designations"  label  interior  rooms  or  spaces  where  the  designation  is  not  likely  to  change 
over  time  Examples  include,  interior  signs  labeling  restrooms,  room  and  floor  numbers  or  letters,  and 
room  names  Tactile  text  descriptors  are  required  for  pictograms  that  are  provided  to  label  or  identify 
a  permanent  room  or  spacf'  Pictograms  that  provide  information  about  a  room  or  space,  such  as  "no 
smoking,"  occupant  logos,  and  accessibility  designations,  are  not  required  to  have  text  descriptors. 


EXCEPTION:   This  requirement  shall  not  apply  to  signs  used  to  designate  building  addresses  or 
building  or  faciiity  nameb 

216.3  Directional  and  Informational  Signs    Signs  that  provide  direction  to  or  information  about 

permanent  interior  .spaces  and  facilities  of  the  site  shall  comply  with  703.4. 


Advisory  216.3 


Information  about  a  permanent  room  or  space  includes  rules  of  conduct,  occupant  load,  and  similar 
signs    Signs  providing  d  section  to  permanent  rooms  or  spaces  include  those  that  identify  egress 
routes. 


EXCEPTION;  Building  directories,  menus,  and  temporary  signs  are  not  required  to  comply  with 
703.4 

216.4  Exit  Doors.   Exit  door=;  shall  be  identified  by  tactile  signs  complying  with  703.2. 

217  Telephones 

217.1  General.  Where  coin-operated  public  pay  telephones,  coinless  public  pay  telephones,  public 
closed-circuit  telephones,  or  other  types  of  public  telephones  are  provided,  accessible  public  telephones 
shall  be  provided  m  accordance  with  217  for  each  type  of  public  telephone  provided.   For  purposes  of 
this  section,  a  bank  o^  telephones  shall  be  considered  two  or  more  adjacent  telephones. 
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217.2  Wheelchair  Accessible  Telephones.   v\'here  public  teieD^opes  are  c^cvideci.  wtieelchair 
accessible  telephones  complying  with  704  2  shall  be  providea  m  accoraance  with  Table  217.2. 

Table  217.2  Wheelchair  Accessible  Telephones 


Number  Of  Telephones  Provided                    Minimum  Required  Number  of  Wheelchair 
on  a  Floor  or  Level                                                Accessible  Telephones 

1  or  more  single  units 

1  per  floor  or  level 

1  bank 

1  per  floor  or  level 

2  or  more  banks 

.                1 

1    ^,f,f   03'^^ 

1    At  least  one  telephone  per  floor  shall  provide  a  'c^vara  approach  con-',piying  with  704.2.".  .2,  except  tor 
exterior  installations  wPere  dial  tone  first  service  is  available. 

217.3  Volume  Controls.  All  w/7ee/c^a/raccess/b/e  telephones  -"eaured  by  217.2  and  25  percent  but 

not  less  than  one.  of  all  other  public  telephones  provided  shall  nave  vOiume  control  complying  with 
704.3.   Sucn  telephones  shall  be  identified  by  signs  containing  Dictograms  o^  a  teleohone  handset  w'th 
radiating  sound  waves  complying  with  703.7. 

EXCEPTION:   Pictograms  are  not  required  where  all  public  telephones  have  vc'jme  control. 

217.4  TTYs.    TTYs  complying  with  704.4  shall  be  provided  in  accordance  witn  217  4 


Advisory  217.4 


Separate  requirements  are  provided  based  on  the  number  of  public  pay  telephones  provided  at  a 
bank  of  telephones,  within  a  floor,  a  building,  or  on  a  site    One  TTY  can  be  used  to  satisfy  more  than 
one  of  these  requirements.   For  example,  a  TTY  required  for  a  buiiamg  can  pe  used  to  satisK  t^e 
requirement  for  at  least  one  TTY  on  a  site    Consideration  snouia  De  given  to  pnone  sv  ste'^s  t^at  can 
accommodate  both  digital  and  analog  transmissions  for  compatibility  with  d.qita-  anc  anaiog  T'^'-^s 


217.4.1  Bank  Requirement.  Where  four  or  more  public  pay  telephones  are  p'-ovided  at  a  bank  of 
telephones,  at  least  one  public  rrv  shall  be  provided  at  that  PanK. 

EXCEPTION:    TTYs  are  not  required  at  banks  of  teieonones  located  within  200  feet  (61  m)  of, 
and  on  the  same  floor  as.  a  bank  containing  a  public  7"'y 

217.4.2  Floor  Requirement.    TTYs  m  public  buildings  shan  pe  provided  m  accordance  witn 
217.4.2.1.    TTYs  in  private  buildings  shall  be  provided  in  accordance  with  2 '"^  4  2  2. 

217.4.2.1  Public  Buildings.  Where  at  least  one  public  pay  telephone  is  orovided  on  a  f  oor  c'  a 
public  building,  at  least  one  public  TTY  shall  be  provided  on  that  floor. 
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217.4.2.2  Private  Buildings.  Where  four  or  more  public  pay  telephones  are  provided  on  a  floor 
of  a  private  building,  at  least  one  public  frv  shall  be  provided  on  that  floor. 

217.4.3  Building  Requirement.   TTYs  In  public  buildings  shall  be  provided  in  accordance  with 
217.4  3.1     TTYs  in  pnvate  buildings  s^a^^  be  provided  in  accordance  with  217.4.3,2. 

217.4.3.1  Public  Buildings  Where  at  least  one  public  pay  telephone  is  provided  in  a  public  use 
area  of  a  public  building,  at  least  one  public  TTY  shall  be  provided  in  the  building  in  a  public  use 
area. 

217.4.3.2  Private  Buildings.  Where  four  or  more  public  pay  telephones  are  provided  in  a 
pnvate  building,  at  least  one  public  TTV  shall  be  provided  in  the  building. 

217.4.4  Site  Requirement    Where  four  or  more  public  pay  telephones  are  provided  on  a  site,  at 
least  one  public  TTY  shaH  De  provided  on  the  site 

217.4.5  Rest  Stops,  Emergency  Roadside  Stops,  and  Service  Plazas.  Where  a  public  pay 
telephone  is  provided  at  a  public  rest  stop  emergency  roadside  stop  or  service  plaza,  at  least  one 
public  TTV  shall  be  provided 

217.4.6  Hospitals.  Where  a  public  oay  telephone  is  provided  serving  a  hospital  emergency  room, 
hospital  recovery  room  or  hospital  waiting  room,  at  least  one  public  TTV  shall  be  provided  at  each 
such  location 

217.4.7  Transportation  Facilities.  Transportation  facilities  shall  be  provided  with  TTYs  in 
accordance  with  1003.2.6  and  1004  2,  in  addition  to  the  TTYs  required  by  217.4. 

217.4.8  Detention  and  Correctional  Facilities.  In  detention  and  correctional  facilities,  where  a 
public  pay  telephone  is  provided  in  a  secured  area  used  only  by  detainees  or  inmates  and  security 
personnel,  then  at  least  one  TTY  shall  be  provided  in  at  least  one  such  area. 

217.4.9  Signs.  Identification  and  directional  signs  shall  be  provided  in  accordance  with  217.4.9 

217.4.9.1  Identification  Signs.  Public  TTYs  shall  be  identified  by  the  International  Symbol  of 

TTY  complying  with  703  7 

217.4.9.2  Directional  Signs.  Directional  signs  indicating  the  location  of  the  nearest  public  TTY 

shall  be  provided  at  all  banks  of  public  pay  telephones  not  containing  a  public  TTY.   In  addition, 
where  signs  provide  direction  to  public  pay  telephones,  they  shall  also  provide  direction  to  public 
TTYs    Directional  signs  shall  comply  with  703.4  and  shall  include  the  International  Symbol  of 

TTY  complying  With  703.7. 

217.5  Shelves  for  Portable  TTYs.  Where  a  Dank  of  telephones  in  the  interior  of  a  building  consists  of 
three  or  more  public  pay  telephones,  at  least  one  public  pay  telephone  at  the  bank  shall  be  provided  with 
a  shelf  and  an  electncal  outlet  in  accordance  with  704  5. 
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EXCEPTIONS:    1.   This  requirement  aoes  not  appiy  to  •'-■e  secured  areas  of  aetention  ana 
correctional  facilities  where  shelves  and  outlets  are  O''o^"^r:ted  ''o-  rjv^cses  of  security  or  safety. 
2.  The  snei'  and  eiectrica^  cutlet  shan  not  be  'equ;rec  at  a  sank  c'  telephones  with  a  TTV. 

218  Transportation  Facilities 

218.1  General.   Transportation  facilities  snaii  comply  witn  Chapter  10. 

219  Assistive  Listening  Systems 


219.1  General.   Assistive  listening  systems  sha^'  oe  pm-vded 
With  706. 


:r.ce  with  219  ana  shall  comply 


219.2  Required  Systems,  in  each  assembly  area  where  aurjibie  communication^  '?  '-^tecra'  to  *he  :;<=e  of 

the  space,  an  assistrve  listening  system  shall  be  provided 

EXCEPTION:   Other  than  in  courtrooms,  this  requireme^"*  s^a  ^  '"o*  app-.  'A'-'e-e  t^^ere  is  no  a.^C!C 
amplification 

219.3  Receivers.   Receivers  complying  with  706  3  shaH  be  o^ov'Oed  'or  ass-st^-.e  :s-e^ -c  s.ste-T^s  ^' 
accordance  with  Table  219.3.  Twenty  five  percent  m.inimum,  of  receivers.  P^:  not  less  tna.":  tv.o.  sha:,  Pe 
hearing-aid  compatible  in  accordance  with  706.4 

Table  219.3  Receivers  for  Assistive  Listening  Systems 


Capacity  of  Seating  in 
Assembly  Area 

Minimum  Required 
Number  of  Receivers 

Minimum  Number  of  Required 

Receivers  Required  to  be 

Hearing-aid  Compatible 

50  or  less 

2 

2 

51  to  200 

2  plus  1  per  25  seats  over  50 
seats^ 

2 

201  to  500 

2  plus  1  per  25  seats  over  50 
seats 

1  pe""  *l  '"ece^.ers 

501  to  1000 

20  plus  1  per  33  seats  ove^  50C 
seats' 

1  pe-  -i  -ece'^ers'' 

1001  to  2000 

35  plus  1  per  50  seats  over 
1000  seats^ 

1  per  4  ■ec^evers'' 

2001  and  over 

55  plus  1  per  100  seats  over 

2000  seats^ 

1  per  4  receivers^ 

1    or  fraction  thereof 
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219.4  Signs.    vVnere  assistive  listening  systems  are  provided,  signs  shall  be  provided  to  inform  patrons 
of  the  availability  of  the  system.  The  signs  shall  be  located  at  ticket  offices  or  winacvs,  where  ticket 
off  ces  or  windows  are  provided.  The  signs  shall  comply  with  7C3  ■^  and  shal  mclude  the  Internaticnal 
Symbol  of  Access  for  Heahng  Loss  complying  with  703.7. 

220  Automatic  Teller  Machines  and  Fare  Machines 

220.1  General.  Where  automatic  teller  machines  or  self  sen.  ice  fare  vending,  coliectio'^  cr  adjustment 
macriines  are  provided,  at  least  one  machine  of  each  type  at  each  location  where  such  machines  are 
provided  shall  comply  with  707.  Where  bins  are  provided  for  envelopes  waste  pacer,  or  other  purooses. 
at  least  c^e  of  each  type  shall  comply  with  905. 

221  Assembly  Seating 

221.1  General    i''  a  motion  picture  house,  theater,  concea  naH,  stadium,  arena,  auditonurp.  convention 
center    ectjre  hall,  courtroom,  legislative  chamber,  public  mee^^ng  room,  hearing  room  or  similar 
assembly  area  that  contains  seating,  wheelchair  spaces  readily  removable  companion  seats,  and 
designated  a:s!e  seats  shall  be  provided  and  shall  comply  with  221  and  802  m  earn  tyoe  of  seat  ng  area, 

221.2  Wheelchair  Spaces.  Wheelchair  spaces  shall  be  provided  m  al!  facilities  identified  m  221  1  and  m 
each  luvuny  box,  club  box,  and  suite  within  these  facilities    Wheelchair  spaces  shall  be  'ntegrated 

througnoLj*  *hese  seating  areas. 

221.2.1  Number.   ^V/iee/c/ia/r  spaces  shall  be  provided  in  accordance  with  Tacle  221  2.1. 

Table  221  2  1  Number  of  Wheelchair  Spaces 


Number  of  Seats' 

Minimum  Number  of 
Wheelchair  Spaces  Required 

4  to  25 

1 

26  to  50 

2 

51  to  150 

4 

151  to  300 

5 

301  to  500 

6 

501  and  over 

6.  plus  1  for  each  100.  or  fraction  thereof,  over 

500 

1,  iPsta^  ed  sea's  p'..s  -equireo  v\/heeichair  spaces 

221.3  Readily  Removable  Companion  Seats     Jne  '■eadiiy  removable  companion  seat  complying  with 
802  "^  sha^i  be  provided  for  each  wheelchair  space.   Each  reqjired  readily  removable  companion  seat 
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shall  provide  an  additional  wheelct^air  soace  complying  with  802.1,  802.2,  802.3,  802.4,  802.5,  and 

802  9  when  removed. 

EXCEPTION:  1 .  Ex  stng  comoan  c"  seats  s^a  <  be  cei'"'''**e::  to  be  fixed  and  shall  not  be  required  to 
p^'ovide  wheelchair  scaces 

2.  Companion  seats  shai;  oe  permittee  to  ce  fixed  ana  snaii  not  oe  required  to  provide  wheelchair 
spaces  where  the  seating  capacity  s  300  or  fewer, 

221.4  Designated  Aisle  Seats.  Aisle  seats  complying  with  802.8  sha^  be  provided  in  ail  assembly 

areas    Signs  nct'fvmg  patrons  of  t^e  avanabiiitv  c'  suc^  seats  sha'i  be  costed  at  the  ticket  office. 

EXCEPTION;   Designated  a  s  e  seats  a^e  -^ct  'eq„  ^ed  in  luxury  boxes,  club  boxes,  or  suites. 

221.4.1  Number,  One  designated  aisle  seat  cofriDiving  wi^h  SC'2  8  oer  100  seats,  or  fraction  thereof 

shall  be  provided. 

221.4.2  Location.  At  least  one  o*  each  ^ou''  reauired  desig'^atec  aise  sea's  shall  be  located  on  an 
accessible  route  AH  other  requirea  designatec  ais  e  seats  sna^i  be  cca'ec  -^ot  more  than  two  rows 
from  an  accessible  route  serv'ing  suc^  seats, 

221.5  Vertical  Access.  Where  wheeicnair  spaces  or  designatec  a^s^e  seats  s^a^e  a  common 
accessible  route  that  inciudas  vertical  access  by  means  of  elevators  or  platform  lifts,  elevators  or 
platform  lifts  shall  be  provided  m  such  number,  capacity,  and  speed  as  to  provide  a  level  of  service 
equivalent  to  that  provided  in  the  same  seating  area  to  patrons  who  can  use  stairs  or  other  means  of 
vertical  access. 

222  Dressing.  Fitting,  and  Locker  Rooms 

222.1  General.  Where  dressing  rooms,  fitting  rooms,  or  locke^  roon^s  a-e  provided,  at  ^east  5  pe'cert. 
but  not  less  than  one,  of  each  type  of  use  m  eacn  custer  prcvioed  stian  comply  with  803, 

EXCEPTION:   In  alterations,  where  it  is  technically  infeasiDie  tc  pro-. ice  accessible  rooms  in 
accordance  With  222  1 .  one  room  for  eacn  sex  on  each  level  shall  be  accessible.  Where  only  unisex 
rooms  are  provided,  an  accessible  umsex  room  shai  be  permntted 

223  Medical  Care  Facility  Patient  or  Resident  Sleeping  Rooms 

223.1  General.   In  licensed  medical  and  long-term  care  fac-lmes  w^e^e  beccie  'ece:ve  c^^^S'ca  c 
medical  treatment  or  care  and  where  the  period  of  stay  exceeds  tvve'^tv-fcu^  '^ours,  accessible  patient  or 
resident  sleeping  rooms  shall  be  provided  m  accordance  with  223  a'^a  snaM  comply  with  805. 
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223.1 .1  Alterations.   vVnere  sleeping  rooms  are  altered  or  added,  the  requirements  of  223  shall 
appiy  oni'/  to  the  sleeping  rooms  being  altered  or  added  until  the  number  of  accessible  sleeping 
rooms  compiles  with  the  minimum  number  required  for  new  construction 


Advisory  223.1.1 


In  alterations  and  additions,  the  minimum  required  number  is  based  on  the  total  number  of  sleeping 
rooms  altered  or  added  instead  of  on  the  total  number  of  sleeping  rooms  providea  m  a  facility.  As  a 
facility  >s  alte-'ea  over  t  n-e.  accessible  sleeping  roon^s  may  be  dispersed  among  patient  care  areas 
such  as  oediatrics  cai-diac  care,  maternity,  and  other  units    In  this  way,  people  with  disabilities  nay 
have  access  to  the  fuii-range  of  services  provided  by  a  medical  care  facility. 


223.2  Hospitals.   \r  general  purpose  hospitals,  psychiatric  facilities  and  detoxification  facilities,  at  least 
10  percent,  cut  not  less  than  one,  of  the  patient  sleeping  rooms  shall  be  accessible. 

223.3  Rehabilitation  Facilities.  In  hospitals  and  rehabilitation  facilities  that  specialize  in  treating 
conditions  that  affect  mobility ,  and  in  units  within  hospitals  and  rehabilitation  facilities  which  specialize  in 
treating  conditions  that  affect  mobility,  100  percent  of  the  patient  sleeping  rooms  shall  be  accessible. 


Advisory  223.3 


Conditions  that  affect  mobility  include  conditions  requiring  the  use  or  assistance  of  a  brace,  cane, 
crutch,  prosthetic  device,  wheelchair,  or  powered  mobility  aid,  arthritic,  neurological,  or  orthopedic 
copdit'ons  tnat  severely  limit  one's  ability  to  walk;  respiratory  diseases  and  other  conditions  wh^ch  may 
require  the  use  of  oo^able  oxygen;  and  cardiac  conditions  that  impose  significant  functional 
limitations    Facilities  that  may  provide,  but  that  do  not  specialize,  in  the  treatment  of  such  conditions, 
such  as  gene'-a'  rehabilitation  hospitals,  are  not  subject  to  this  requirement  but  are  subject  to  section 
223  2 


223.4  Long  Term  Care  Facilities.  In  long  term  care  facilities,  at  least  50  percent,  but  not  less  than  one, 
of  the  resident  sleeping  ^ooms  shall  be  accessible. 

224  Transient  Lodging  Guest  Rooms 

224.1  General,    Transient  lodging  facilities  shall  provide  guest  rooms  in  accordance  with  224 

EXCEPTION:    This  section  does  not  apply  to  an  establishment  that  is  located  within  a  building  that 
contains  not  more  than  five  rooms  for  rent  or  hire  and  that  is  actually  occupied  by  the  propnetor  of 
such  estabiishn^ent  as  the  residence  of  such  propnetor. 
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224.1.1  Alterations.  vVnere  guest  rooms  are  aliered  or  addeo.  tne  requirements  of  224  sridii  appiy 
only  to  the  guest  rooms  being  altered  or  added  until  the  number  of  accessible  guest  rooms  complies 
with  the  minimum  number  required  for  new  construction. 


Advisory  224.1  1 


In  alterations  and  additions,  the  minimum  required  number  of  accessible  guest  rooms  is  based  on  the 

total  number  of  guest  rooms  altered  or  added  instead  of  the  total  number  of  guest  rooms  provided  in  a 
facility.  Typica  !>   eac^  alteration  c'  a  facility  \s  limited  to  a  particular  portion  of  the  facility.  When 
accessible  guest   corns  a-e  adaed  as  a  result  of  subsequent  alterations,  compliance  with  224.5  is 
likely  to  be  achieved. 


224.1 .2  Guest  Room  Doors  and  Doorways    Entrance  and  passage  doors  and  doorways  into  and 
within  all  guest  focms  s^an  pre.  de  ;  ea-  .vidth  complying  with  404.2.3. 


Advisory  224.1.2 


Because  of  the  social  interaction  that  often  occurs  in  lodging  facilities,  an  accessible  clear  opening 

width  IS  required  for  doo'-s  and  doc^."va,s  to  and  within  all  guest  rooms,  including  those  not  required  to 
be  accessible    This  aopi^es  to  aii  coc^s.  including  bathroom  doors,  that  allow  full  passage.  Other 
requirements  for  doors  and  doorways  n  sectio'^  -O-i  do  not  apply  to  guest  rooms  not  required  to  be 
wheelchair  accessible. 


224.2  Accessible  Guest  Rooms,   ir^  transient  lodging  facilities,  accessible  guest  rooms  shall  be 

provided  in  accordance  with  Tab;e  22-i  2  and  sna  i  compiy  with  806.2 

Table  224.2  Accessible  Guest  Rooms 


Total  Number  of 

Guest  Rooms 

Provided 

Minimum  Required           ..                _,        .      . 

,                  Minimum  Required             -r   .   ,  k,       l.        i 
Number  of                                   hr    f                     Total  Number  of 

Accessible  Rooms            .              .  ,    „                    Requirea  Accessible 
„    .,  ,                 Accessible  Rooms                      „ 
Without  Roll-In            ..,._  _,    ,,  ,     _,                                 Rooms 

With  Roll-In  Showers 
Showers 

1  to  25 

1 

0 

'l 

26  to  50 

2 

0 

2 

51  to  75 

3 

1 

4 

76  to  100 

4 

1 

5 

101  to  150 

5                                           2 

7 

151  to  200 

6                       '                       2                                             8 

33 


62318 


Federal  Register    \.i:    t)4    Nn    22n/Tuesdav.  \ovembpr  16,  1999  /  Proposed  Rules 


CHAPTER  2    SCOPING  REQUIREMENTS 


AMERICANS  WITH  DISABILITIES  ACT    SCOPING 


Table  224.2  Accessible  Guest  Rooms 


Minimum  Required           ....            _         .      ,      i 
■r  »  1  ki       u        t                    Ki       ^      \                  Minimum  Required             -r  *  ■  ^       i.        x 
Total  Number  of                    Number  of                         w       h        f                    Total  Number  of 

Guest  Rooms               Accessible  Rooms           .             .  ,    „                   Required  Accessible 
r.        J  _.                      ,A/  »u     .  n   ,1  .                Accessible  Rooms             ^      _ 
Provided                       Without  Roil-In            ,,,.^.    _,    ,,  ,     <^,                                Rooms 

With  Roll-In  Showers 

Showers 

201  to  300 

7                      .                      3 

10 

301  to  400 

8 

4 

12 

401  to  500 

9 

4 

13 

501  to  1000 

2  percent  of  total 

1  percent  of  total 

3  percent  of  total 

100^  and  over 

20  plus  1  for  each  100, 

or  fraction  thereof,  over 

1000 

10  plus  1  for  each  100. 

or  fraction  thereof  over 

1000 

30  plus  2  for  each  100. 

or  fraction  thereof,  over 

1000 

224.3  Accessible  Beds,   in  rooms  or  spaces  having  *our  or  more  beds,  the  number  of  beds  in  the  room 
or  space  required  *-0  h3/e  clear  floor  space  complying  with  805  2.3  shall  comply  wth  Table  224  3. 


Table  224,3  Accessible  Beds 


Total  Number  of  Beds  in  a  Guest  Room 

Minimum  Required 
Number  of  Accessible  Beds 

4  to  25 

1 

26  to  50 

L. 

51  to  75 

4 

76  to  100 

5 

101  to  150 

7 

^51  to  200 

8 

201  to  300 

10 

301  to  400 

12 

401  to  500 

13 

501  to  1000 

3  percent  of  total 

1001  and  over 

30  plus  2  for  each  100,  or  fraction  thereof,  over 

1000 
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224.4  Communication  Features,  in  transient  lodging  facilities,  ai  least  fifty  percent,  but  not  less  •"a-^ 
one,  of  tne  total  numoer  of  quest  rooms  shall  have  accessible  communication  features  complymc  witn 
806  3 

224.5  Dispersion.  Fifty  percent,  but  not  less  than  one  cf  t^e  guest  rooms  required  to  comply  with  806.2 

shall  also  comply  with  806,3.   Guest  rooms  required  to  zo'-"\z  v  with  806  2  and  guest  rooms  required  to 
comply  with  806.3  shall  be  dispersed  among  the  various  :iasses  of  guest  rooms  and  shall  provide 
choices  of  types  of  rooms,  types  of  beds,  and  other  amemties  con-ca^abie  to  the  choices  provided  to 
othe-"  guests    Where  the  minimum  numoer  of  rooms  c  oeds  rec^i'-e:;  tc  De  accessible  is  not  sufficient  to 
allow  for  complete  dispersion,  rooms  or  beds  snal  be  dispe-'sed  in  tne  ♦ciiowmg  priority:  room  \\c:e  hed 
tyoe,  and  amenities 


Advisory  224.5 


Factors  to  be  considered  in  providing  an  equivalent  ■'ange  o^  oct'ons  '^ay  include,  but  are  not  limited 
to.  room  size,  bed  size.  cost.  view,  bathroom  fixtures  such  as  '^'O'  '...bs  and  spas,  smoking  and 
nonsmoking,  the  number  of  beds,  and  the  number  of  rooms  provioec 


225  Self-Service  Storage  Facilities 

225.1  General.   Seif-sen/ice  storage  facilities  shall  provide  accessible  individual,  self-storage  spaces  in 

accordance  with  Table  225  1. 

Table  225.1  Accessible  Self-Service  Storage  Facilities 


Total  Spaces  in  Facility 

Minimum  Number 
of  Required  Accessible  Spaces 

1  to  200 

5  percent  but  not  less  than  1 

201  and  over 

10,  plus  2  cerce-^t  o*  total  -^jmoe^  of  un^ts  Cve' 

200 

225.2  Dispersion.  Accessible  individual,  self-service  storage  spaces  snaii  be  GiSDe'"sec  tn^oug-^ou'  tne 
various  classes  of  spaces  provided    Where  more  classes  o'  .spaces  are  provioec  '^a^  tne  •Vimoe''  c* 
required  accessible  spaces,  the  number  of  accessible  spaces  snai  -^ot  be  '"ecu  'ec  tr  e>ceed  'ra'. 
required  by  Table  225,1     Accessible  spaces  shall  be  permitted  to  be  dispe'-sec  -■  a  s-nc  e  buiicimg  of  a 
multi-building  facility. 

226  Dining  Surfaces  and  Work  Surfaces 

226.1  General.  Where  dining  surfaces  anc  work  surfaces,  are  providea  ''-■  acces'^x  e  soaces.  a*  east 
five  percent,  but  not  less  than  one,  of  the  seating  and  standing  spaces  at  the  ci'^  ng  sufiaces  anc  work 
surfaces  in  a  room  or  space  shall  comply  with  902, 
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226.2  Dispersion.  Accessible  dining  surfaces  and  worw  surfaces  shaii  be  distributed  t^i^o^jghout  the 
space  or  facility  containing  such  elements. 

227  Sales  and  Service  Counters 

227.1  General.  VVhe^e  saies  or  service  counters  a^e  orovtcied,  they  shall  be  accessible  m  accorda'-xe 
with  227 

227.2  Check-Out  Aisles.  Where  check-out  aisles  are  provided,  accessible  check-out  aisles  shall  be 
provided  in  accordance  with  Table  227.2.  Where  check-out  aisles  serve  different  functions,  at  least  one 
accessible  check-out  aisle  shall  be  provided  for  each  function    Where  check-out  aisles  are  dispersed 
throughou*  tne  nuiiamg  or  facility,  accessible  check-out  a-sles  also  shall  be  dispersed    Check-out  aisles 
required  to  be  accessible  shall  comply  with  904.3. 

Table  227  2  Accessible  Check-Out  Aisles 


■r  .  ,  ^i-     ,    _   ,.     ,        ,^     ^r       ,                 Minimum  Number  of  Accessible  Check-Out 
Total  Check-Out  Aisles  of  Each  Function                               ...         ._     .    _ 

Aisles  of  Each  Function 

1   to  4 

1 

5  to  8 

2 

9  to  15 

3 

16  and  over 

3,  plus  20  percent  of  additional  aisles 

EXCEPTION:   V\-here  check-out  aisles  are  altered  ^n  facilities,  at  least  one  of  each  check-out  aisle 
serving  each  function  snail  be  made  accessible  until  the  number  of  accessible  check-out  aisles 

complies  with  22"  2 

227.2.1  Identification.  Accessible  check-out  aisles  shall  be  identified  by  the  International  Symbol  of 
Accessibility  compiymg  with  703.7,  unless  all  check-out  aisles  in  the  facility  are  accessible.  The  sign 
shall  be  above  the  checK-out  aisle  in  the  same  location  as  the  check-out  aisle  number  or  type  of 

check-out  identification. 

227.3  Point  of  Sales  and  Service  Counters,    /.here  30int  of  sales  and  sen/ice  counters  are  provided 
for  sales  or  distribution  of  goods  or  services,  at  'east  one  of  each  type  provided  shall  comply  with  904.4. 
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Where  sucn  counters  are  disperse:-;  tnrougnout  tne  Duiiamg  or  facility,  the  accessible  counters  also  shall 

be  disoersed. 


Advisory  227.3 


Types  of  counters  that  provide  different  services  in  the  same  facility  include,  but  are  not  limited  to, 
order,  pick-up.  express,  and  returns    One  continuous  counter  can  be  used  to  provide  different  types 
of  service    For  exar-iple.  order  and  pick-up  are  different  services    It  would  not  be  acceptable  to 

prov-de  access  c"^v  to  t^^e  part  o'  t^^e  cou-ter  .\ne^e  oncers  are  taken  when  orders  are  picked-up  at  a 
different  ^ocat-cr  on  f-e  sa-^e  counte^    Both  the  order  and  pick-up  section  of  the  counter  must  be 
accessible. 


227 A  Food  Service  Lines.  Feed  serv  ce  lines  sna  i  comply  with  904.5.  Where  self-service  shelves  are 

prov^aed,  at  ieas:  50  oercent,  but  ,nct  less  than  one,  of  each  type  provided  shall  comply  with  308. 

227.5  Queues  and  Waiting  Lines    Oueues  a'^d  waiting  lines  servicing  accessible  counters  or  check- 
out aisles  shai  ccmo  ■»  w^th  4C2 


228  Storage 

228.1  General.   vVhere  storage  eieme'~is  a-e 
shall  comply  with  905 


;"c.  ced  n  accessible  spaces,  at  least  one  of  each  type 


Advisory  228.1 


Fixed  or  built-in  storage  elements  include  but  are  not  limited  to  c'osets  cabinets,  shelves,  and 
drawers. 


J 


228.2  Lockers.  Wnere  lookers  are  prcv  Geo  :n  accessible  spaces,  at  least  five  percent,  but  not  less  than 

one.  0^  each  type  sl^^a''  comply  vv"th  905 

228.3  Self-Service  Shelving.   Self-seaice  shelves  shall  be  ocateo  on  an  accessible  route  complying 
with  402.   Self-sen^ice  shelving  shall  not  be  required  to  comply  with  reach  range  provisions  of  308. 


Advisory  228.3 


Self-service  shelves  include,  but  are  not  limited  to,  library,  store,  or  post  office  shelves. 


228.4  Coat  Hooks  and  Folding  Shelves.  Where  coat  hooks  or  ^oding  sne  ves  a- 
\r\accessible  toilet  rooms,  toilet  compartments,  or  in  dressing  fittinc  o-'  ockb''  'oc"'s 
type  shall  be  provided  m  accessible  toilet  rooms,  toilet  cornpartrnents  or  cress  '^z  i 
rooms 


",:  'n 


)cker 
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229  Depositories.  Vending  Machines  Change  Machines,  and  Mall  Boxes 

229.1  Depositories.  Vending  Machines,  and  Change  Machines.   Where  provided,  at  least  one  of 
eacn  type  of  depository,  vending  machine,  and  change  macriine  shall  comply  with  309 


Advisory  229.1 


Depositories  include,  but  are  not  limited  to,  night  receptacles  in  banks,  post  offices,  video  stores,  and 
1  libranes. 


EXCEPTION:   Dr:ve-up-only  depositohes  shall  not  be  required  to  comply  with  this  section 

229.2  Mail  Boxes.  Where  mail  boxes  are  provided  in  an  interior  location,  at  least  5  percent,  but  not  less 
than  one,  of  each  type  shaii  comply  with  309.  In  residential  facilities,  where  mail  boxes  are  provided  for 
eacn  dwelling  unit,  mail  boxes  complying  with  309  shan  be  orovided  for  each  dwelling  unit  required  to  be 
access/b/e  by  234,1  1. 

230  Windows 

230.1  Windows.   Where  g  azet  openings  are  provided  in  accessible  rooms  or  spaces  for  operation  by 
the  occupants,  at  least  one  ooening  shall  comply  with  309,   In  accessible  rooms  or  spaces,  each  glazed 
opening  required  Dy  tne  aanmnistrative  authority  to  be  operable  shall  comply  with  309, 

231  Two-Way  Communication  Systems 

231.1  General.  Where  a  tv.o-way  communication  system  is  provided  to  gam  admittance  to  a  building  or 
■facility  or  to  restricted  areas  within  a  building  or  facility,  the  system  shall  comply  with  708. 

232  Judicial  Facilities 

232.1  General.  Judicial  facilities  shall  comply  with  232 


232.2  Courtrooms.   Each  courtroom  shall  comply  with  232  2 

232.2.1  Raised  or  Depressed  Areas.   Where  provided,  areas  that  are  raised  or  depressed  and 
accessed  by  ramps  or  wheelctiair  (platform)  lifts  with  entry  ramps  shall  provide  unobstructed  turning 
space  con^plying  vvitn  304 

232.2.2  Jury  Boxes  and  Witness  Stands    Each  juny  box  and  witness  stand  shall  have,  withm  its 
defined  area,  clear  floor  spdue  complying  vvith  305, 

EXCEPTION:   In  alterations,  accessible  wheelchair  spaces  are  not  required  to  be  located  within 
the  defined  area  of  raised  jur/  boxes  or  witness  stands  and  shall  be  permitted  to  be  located 
outside  these  spaces  where  ramp  or  lift  access  ooses  a  hazard  by  restncting  or  projecting  into  a 
means  of  egress  required  by  the  approphate  aamimstrative  authority. 
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232.2.3  Judges'  Benches  and  Courtroom  Stations.  Judges'  benches,  clerks'  stations,  bailiffs' 
stations,  deputy  clerks  stations,  court  reporters  stations  and  litigants'  and  counsel  stations  shall 
comply  with  902. 

232.3  Holding  Cells.  Where  provided,  central  holding  cells  and  court-floor  holding  cells  shall  comply 

With  232.3. 

232.3.1  Central  Holding  Cells.  Where  separate  central  holding  cells  are  provided  for  adult  male. 
juvenile  male,  ad  .i;  female,  or  juvenile  female,  one  of  each  type  shall  comply  w/ith  807.  Where 
central-holding  ceils  are  provided  and  are  not  separated  by  age  or  sex,  at  least  one  cell  complying 
with  807.2  shall  be  crovided 

232.3.2  Court-Floor  Holding  Cells.  Where  separate  court-floor  holding  cells  are  provided  for  adult 

male,  juvenile  male,  adult  female,  or  juvenile  female,  each  courtroom  shall  be  served  by  one  cell  of 
each  type  complying  with  807    Where  court-floor  holding  cells  are  provided  and  are  not  separated  by 
age  or  sev  courtrooms  shai!  be  served  by  at  least  one  cell  complying  with  807.2.  Cells  may  serve 

more  "nan  one  cou'l''oom. 

232.4  Visiting  Areas.   Visli-^c  a^eas  shail  comipiy  with  232.4. 

232.4  1  Cubicles  and  Counters.   At  eas'  •  .e  percent,  but  not  less  than  one,  of  cubicles  shall 

comply  with  902  on  both  the  .isno'  a-d  dets^-^e  s:de=    Where  counters  are  provided,  at  least  one 
Shall  comply  with  904  d  2  on  Doth  the  visitor  and  detainee  sides. 

EXCEPTION:   THjs  reau  "erne"*  s^aii  not  apply  to  the  detainee  side  of  cubicles  or  counters  at 

nc^-cc^tact  visitmg  a^eas  net  se-^.^-^g  accessible  holding  cells. 

232.4.2  Partitions.   Solid  partitions  or  secunty  glazir^g  that  seoaraie  visitors  from  detainees  shall 

compiy  Aith  904  6 

233  Detention  and  Correctional  Facilities 

233.1  General.   Buildings,  facilities,  o^  cortions  me-eof,  in  which  people  are  detained  for  penal  or 
correction  di^rooses   o-  n  wnich  tne  ipe^v  of  the  n^a-es  is  restncted  for  secunty  reasons  shall  comply 
w:th  233. 


Advisory  233.1 


Detention  facilities  include. 


stations    Correctional  facilities  ^nc^ude  ojt  a^e 
centers. 


but  are  "0!  hmited  to,  .a  s,  deten^c-^  ce-te^s,  and  holding  cells  in  police 


:  rp   f  p  -^    t  - 


:-  sons,  reformatories,  and  correctional 
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233.2  General  Holding  Cells  and  General  Housing  Cells  or  Rooms.  Accessible  general  holdng  ceils 
ard  accessible  general  nousing  cells  or  rooms  snail  De  provided  in  accordance  with  233.2 


Advisory  233.2 


Accessible  eel's 


rooms  should  be  dispersed  among  different  levels  of  security,  housing  categories, 
and  holding  classifications  (e.g.,  male/female  and  adult/juvenile)  to  facilitate  access.   Many  detention 
and  correctionai  facilities  are  designed  so  that  certain  areas  (e.g  .  ■shift"  areas')  can  be  adapted  to 
ser^e  as  different  types  of  housing  according  to  need    For  example,  a  shift  area  sending  as  a  medium- 
security  housir-g  .init  might  be  redesignated  for  a  penod  of  time  as  a  high-security  housing  unit  to 
meet  capacity  needs    Placement  of  accessible  cells  or  rooms  in  shift  areas  may  allow  additional 
flexibility  in  meeting  requirements  for  dispersion  of  accessible  cells  or  rooms. 


EXCEPTION    Alterations  to  cells  and  rooms  shall  not  be  required  to  comply  except  to  the  extent 

determined  by  f-^e  Attorney  General. 

233.2.1  Accessible  Cells  or  Rooms.  At  least  two  percent,  but  not  less  than  one,  of  the  total 
number  of  ceils  or  roo.ms  in  a  facility  shall  comply  with  807,2. 

233.2.2  Accessible  Beds.   In  cells  or  rooms  having  four  or  more  beds,  the  number  of  beds  in  the 

cell  or  room  reauired  'o  ha^e  clear  floor  space  comolymg  with  807,2  shall  comply  with  Table  224,3. 

233.2.3  Communication  Features.  At  least  two  percent,  but  not  less  than  one.  of  the  total  number 
of  general  holding  ceiis  and  general  housing  cells  or  rooms  equipped  with  audible  emergency  alarm 
systems  o^  pe-'nanently  installed  telephones  within  the  cell  or  room  shall  comply  with  807.3, 

233.2.4  Dispersion.   Fifty  percent,  but  not  less  than  one.  of  the  cells  or  rooms  required  to  comply 
with  807  2  shall  also  comply  with  807.3. 

233.3  Special  Holding  Cells  and  Special  Housing  Cells  or  Rooms.  Where  special  holding  cells  or 
special  housing  ce  Is  o^  rooms  are  provided,  at  least  one  serving  each  purpose  shall  comply  with  807  2, 
Cells  or  rooms  suDject  to  this  requirement  include,  but  are  not  limited  to  those  used  for  purposes  of 
onentation.  protective  custody,  administrative  or  disciplinary  detention  or  segregation,  detoxification,  and 

medical  isolation 

EXCEPTIONS:  1 ,  Cells  or  rooms  specially  designed  without  protrusions  and  that  are  used  solely  for 
purposes  ot  Suicide  orevention  shall  not  be  required  to  comply  with  604  5 

2.  Alterations  to  cells  and  rooms  shall  not  be  required  to  comply  except  to  the  extent  determined  by 
the  Attorney  General 

233.4  Medical  Care  Facilities.  Patient  bedrooms  or  cells  required  to  be  accessible  by  223  shall  be 

provided  m  addition  to  ar^v  medical  isolation  cells  required  to  be  accessible  under  233  3, 

233.5  Visiting  Areas.  Visiting  areas  shall  comply  with  233.5 
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233.5.1  Cubicles  and  Counters.  At  least  'y.e  Dercent,  but  not  less  than  one,  of  cubicles  shall 

compiy  vvith  902  on  both  the  visitor  and  detanee  s^des.  Where  counters  are  provided,  at  least  one 
Shall  comply  with  904.4.2  on  both  tne  vis.tor  and  detainee  or  inmate  sides 

EXCEPTION:  T^is  requirement  shall  not  apply  to  the  inmate  or  detainee  side  of  cubicles  or 

coun*ers  a"  nc--contact  .  si'ing  areas  no*  serving  accessible  holding  or  housing  cells  or  rooms. 

233.5.2  Partitions.  Soiid  partitions  or  sec^^ty  glazing  that  separate  visitors  from  detainees  shall 

comply  with  904.6, 

234  Accessible  Residential  Facilities 

234.1  General    Residential  facilities  sra:i  ore.  ce  dwelling  units  in  accordance  with  234. 


Advisory  234.1 


This  section  outlines  the  requirements  for  residential  facilities  subject  to  the  Americans  with 

Disabilities  Act  of  ■  &9C    T^e  ?ac///?'es  coverea  dv  this  sect-c-   as  well  as  other  facilities  not  addressed 
or  covered  by  these  sections,  may  stili  be  subject  to  other  Federal  laws  such  as  the  Fair  Housing  Act 
(42  U  S,C  3604  et.  seq.)  and  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794).  For 
example,  the  Far  Housing  Act  requires  that  ail  residential  buildings  having  four  or  more  units, 
regardless  of  whether  they  are  privately  owned  o-  federally  assisted,  include  certain  features  of 
accessible  and  adaptable  design  according  to  guidelines  es'abushed  by  the  U.  S.  Department  of 
Housing  and  Urban  Develooment  (HUDi    Further  information  on  these  laws  and  the  appropriate 
regulations  should  be  consulted  before  orcceec  ng  wth  the  design  and  construction  of  residential 
housing  which  may  be  covered  by  sucn  iavvs 


234.1.1  Accessible  Dwelling  Units.   >n  residential  fac/W;es,  at  least  five  percent,  but  not  less  than 

one  unit,  0-' the  total  number  oi  dwelling  units  \n  a  fac/7/fy  shall  comply  with  1101  and  1102. 

EXCEPTION:  Where  residential  tac-n^es  contain  four  or  less  dwelling  units,  at  least  five  percent. 

but  not  less  thari  one  un  i  cMhe  total  n^-pe-  of  cftve///ng  un/Ys  in  the  proyecf  shall  comply  with 

1101  and  1 102 

234.1.2  Accessible  Dwelling  Units,  Alterations.  Where  dwelling  units  are  altered  or  added,  the 

requirements  o^  234  shall  apply  only  to  the  dwelling  units  being  altered  or  added  until  the  number  of 

accessible  d^veiimg  umts  comphes  with  tne  rrin.mum  num.ber  required  for  new  construction. 

234.1.3  Communication  Features.   In  residential  facilities,  at  least  two  percent,  but  not  less  than 

one  unit  of  the  total  number  of  c/we///ng  units  in  a  facility  shaW  comply  with  1101  and  1103. 

EXCEPTION:  Where  residential  facilities  contain  four  or  less  dwelling  units,  at  least  two  percent. 

but  not  less  than  one  umt,  of  the  total  number  o^  dwelling  units  in  the  project  shall  comply  with 
1101  and  1103. 
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234.1.4  Communication  Features.  Alterations    Where  dwelling  units  are  altered  or  added,  the 
requirements  o*  234  shall  appiy  only  to  the  d^eihng  units  being  altered  or  added  untii  the  number  of 
dwelling  un/fs  .vith  :iccessible  communication  features  complies  with  the  minimum  number  required 
for  new  construct-on. 


to 


234.1,5  Dispersion.   Dwelling  units  required  to  comply  with  1 102  and  dwelling  units  required 
comply  with  1 1 03  sna^^  oe  dispersed  among  the  various  types  of  dwelling  units  in  the  facility  and  shai 
provide  choices  of  dwelling  units  comparable  to  and  integrated  wth  those  available  to  other 
residents. 

EXCEPTION:   Smgie  level  dwelling  units  shall  be  permitted  where  spaces  and  amenities  are 
equivalent  to  those  provided  in  multi-level  dwelling  units. 
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CHAPTFR   -     APPLIC 


)N  AND  AOVlSiSTRATlOS 


CHAPTER  1:  APPLICATION  AND  ADMINISTRATION 


F101  Purpose 

This  part  provides  scoping  and  technical  requi'-e^e-^ts  ^cr , 
elements  by  mcividuals  with  disabilities.  These  ^equirer^-.e- 
construction,  lease  and  alteration  of  sites,  facilities  bw^a-v. 
regulations  issued  by  Federal  agencies  unde-  the  Arch:tec; 

F102  Provisions  for  Adults  and  Children 


ccessibility  to  sites,  facilities,  buildings,  and 
's  are  to  be  applied  during  the  design. 
5  and  elements  to  the  extent  required  by 
jral  Barriers  Act  of  1968. 


The  tecnnical  requirements  appMcaD^e  to  this  ::a^.  a-e  basea  c-'  aco" 
In  addition,  technical  requirements  based  en  cnncre^  s  a^mer^sions  a^ 
fountains,  wate--  ciosets.  toiiet  co^paiments.  lavatones  anc  S'^^s.  ::i' 
are  included. 


^e'TSions  ar' 


jmetncs. 


a'~lh^opome:^cs  'or  cnnking 
"c  Sv.'^aces  and  wor^  5,.'^a':es 


F103  Modifications  and  Waivers 

The  Architectural  Barriers  Act  authorizes  the  Aamimst^ator  of  the  General  Se^.^ce?  Arir^^r.:^*^ 
Secretary  of  the  Department  of  Housing  and  Urban  Development,  tne  Secretary  o;  tne  Deoa- 
Defense,  and  the  United  States  Postal  Service  to  mocify  or  waive  the  accessibility  stancams 
buildings  and  facilities  covered  by  the  Arch  tectural  Barriers  Act  on  a  case-t  .-case  oas  s  upc 
application  made  by  the  head  of  the  cepartment.  agency,  or  =nstrumentaiT>  o-'  t^e  U'^itec  Sta' 
concerned.  The  General  Services  Administration,  the  Depantment  c'  Mousing  anc  urban  Dev 
the  Department  of  Defense,  anc  the  United  States  Postal  Service  may  grant  a  mod  fication  c- 
only  upon  a  determination  that  it  is  cieariy  necessary.  Section  502(b)(1 )  o*'  t^e  Re-ab  ■  tat'O-  ,- 
authonzes  the  Access  Board  to  ensure  that  modifications  anc  A'aive^s  a^e  oase::  on  h-z-'-zs  : 
are  not  inconsistent  with  the  Architectural  Banners  Act. 


ation.  the 
'.ment  of 
for 


lent, 


!  "  '      -J  „  H 


Advisory  F103 


The  provisions  for  modifications  and  waivers  differ  from  t*-e  g^^  dehnes  issueo  under  the  America ^-- 
With  Disabilities  Act  in  that  ■equivalent  facilitation"  does  no:  app^^     The-e  s  a  formal  prccec.^e  for 
Federal  agencies  to  request  a  waiver  or  modification  of  aooiicabie  starda^cs  under  the  Architectural 
Barriers  Act  of  1968,  42  U.S.C  section  4156 
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Convention 
36 


Figure  F104 


Description 


dimension  showing  English  units  (in 
inches  unless  otherwise  specified) 
above  the  line  and  SI  units  (in 
millimeters  unless  othen^/ise  specified) 
below  the  line 

dimension  for  small  measurements 

dimension  showing  a  range  with 
minimun-i  -  maximum 

minimum 

rr^dximum 
greater  than 

less  than 

boundary  of  clear  floor  space  or 

maneuvering  clearance 

centeriine 

a  .De^mitted  element  or  its  extension 

direction  of  travel  or  approach 

a  waiL  floor,  ceiling  or  other  element 
cut  in  section  or  plan 

an  element  in  elevation  or  plan 

location  zone  of  element,  control  or 
feature 

defined  term 


Federal  Register    Vnl    64.  No.   220 'Tup.sfiflv.  November  16.  1999  Tropn^pr!   Ru]pv 


62331 


ARCHITECTURAL  BARRIERS  ACT    SCOPING 


Cr-APTER   ■     AFPuiCATiON  AND  ADMINISTRATION 


F104.1  Dimensions.   Dm-ersions  that  are  not  staled  as  maximum  or  minimum"  are  absolute. 

F104.1.1  Construction  and  Manufacturing  Tolerances.  All  dimensions  are  subject  to 
conventional  industry  tolerances. 


Advisory  F104.1.1 


Conventional  industry  tolerances  recognized  by  this  provision  include  those  for  field  conditions  and 

those  t*-at  "-la;.  oe  a  necessan,  .co-seciuence  c*  a  particular  manufactunng  process.   Recognized 
tolerances  are  not  intended  to  apply  to  design  work.  It  is  good  practice  when  specifying  dimensions  to 
avoid  stating  m  the  specification  a  tolerance  (i.e.,  if  this  document  requires  "32  inches"  avoid 
specifying  "32  inches  dIus  or  minus  X  mches").  This  could  lead  some  to  mistakenly  assume  that  a 
tolerance  ai  OAed  b\  this  document  can  be  applied  in  addition  to  the  specified  tolerance.  This 
"double-dicping"  o'  comcound  ng  of  tolerances  would  not  achieve  the  intended  requirement.  Where 
the  requiremeot  ^tself  allows  a  range  of  dimensions,  such  as  in  section  604.4  where  the  height  of 
water  closets  must  be  1 7  inches  minimum  to  1 9  inches  maximum  measured  to  the  top  of  the  toilet 
seat.  ^7  inches  minus  X  inches  minimum  to  19  inches  plus  X  inches  maximum"  is  how  the  provision 
for  tolerance  s  intended  to  apply.  As  stated  ceviously  though,  it  is  good  practice  to  simply  specify  the 
dimensions  as    17  inches  to  19  inches"    Information  on  specific  tolerances  may  be  available  from 
industry  or  trade  organizations,  code  groups  and  building  officials,  and  published  references. 


F104.2  Calculation  of  Percentages.   Ahere  tne  recuired  numoe^  of  accessible  elements  or  facilities  to 

be  provided  is  determined  by  calculations  c'  ratios  or  percentages  and  remainders  or  fractions  result, 
provide  the  next  greater  whole  number  of  such  elements  or  facilities.  Where  the  determination  of  the 
required  size  or  dimension  of  an  element  or  facOn^  involves  '"at^cs  c  percentages,  rounding  down  for 
values  less  than  one  half  shall  be  permitted 

F1 05  Referenced  Standards  ~ 


F105.1  General.  The  standards  referenced  :n  this  part  and  listed  in  F105  2  shall  be  considered  pan  of 
tne  requirements  of  this  part  to  the  prescribed  extent  of  each  such  reference.   References  to  standards 

within  the  technical  and  scoping  requirements  sha^^  appiv  to  t'^e  speci^c  eaiic"  of  the  reference 
standard  listed  in  F105.2    Where  differences  occu-  between  provisions  of  this  part  and  referenced 
standards,  the  provisions  of  this  part  s^^^all  apply. 


Advisory  F105.1 


In  addition  to  the  requirements  of  this  document,  there  is  an  obligation  to  meet  the  requirements  of 
any  referenced  standards  unless  there  is  a  conflict  with  the  Guidelines    It  is  important  to  use  the 
specific  edition  of  the  referenced  standards. 


F105.2  Referenced  Standards. 

F105.2.1  Installation,  Maintenance,  and  Use  of  Protective  Signaling  Systems    NFPA  72-1996. 
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F105.2.2  Power-Operated  Pedestrian  Doors    ANSI  BHMA  A156  10-1996 

F105.2.3  Power-Assist  and  Low-Energy  Power-Operated  Doors,   ANSi/BHMA  A156. 19-1996. 

F105.2.4  Safety  Code  for  Elevators  and  Escalators.  ASME  ANSI  A17/-1993    .nciud^ng 
Addenca  ASME  ANSI  Al  7.la-1y94  and  ASME.ANSi  A17.1b-1995). 

F106  Definitions 

F106.1  General.    Terms  defined  in  F106.5  shall  have  Ihe  SDecified  mean-ng  for  purposes  of  this  part, 
unless  othe'^-vise  stated. 

F106.2  Terms  Defined  in  Referenced  Standards.  Terms  not  defined  in  this  section,  or  in  regulations 
issued  Dy  rne  Adnrmstrator  or  the  General  Services  Administration,  the  Secretary  of  Defense,  the 
Secretary  of  Housing  and  Urban  Development,  or  the  U.S.  Postal  Service  to  implement  the  Architectural 
earners  Ac:  but  specifically  defined  in  a  referenced  standard,  shall  have  the  specified  meaning  from  the 
referenced  standard,  u-^^ess  othenA/ise  stated. 

F106.3  Undefined  Terms.  The  meaning  of  terms  not  specifically  defined  in  this  part,  or  in  regulations 
issued  by  the  Administrator  of  the  General  Services  Administration,  the  Secretary  of  Defense,  the 
Secreta-y  of  Housmc;  ana  Uroan  Development,  or  the  Unled  States  Postal  Service  to  implement  the 
Architectural  Banners  Ac:  or  in  referenced  standards  shall  be  as  defined  by  collegiate  dictionanes  m  the 
sense  that  the  context  molies. 

F106.4  Interchangeability.  Words,  terms  and  phrases  used  m  the  singular  include  the  plural  and  those 
used  in  the  plurai  inc'ude  'ne  singular. 

F106.5  Defined  Terms. 
Accessible.  A  site,  building,  facility,  or  portion  thereof  that  complies  with  this  part. 

Accessible  Means  of  Egress.   Means  ot  egress  is  a  continuous  and  unobstructed  way  of  exit  travel 
from  any  po.nt  ,n  a  bunding  or  facility  to  a  public  way.  An  accessible  means  of  egress  is  one  that 
provides  an  accessible  route  to  an  area  of  refuge,  a  horizontal  exit  or  a  public  way. 

Accessible  Route,   A  continuous,  unobstructed  path  that  complies  with  this  part. 

Addition.  An  expans.on,  extension,  or  increase  in  the  gross  floor  area  or  height  of  a  building  or 

facility 

Administrative  Authority.  A  governmental  agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design,  construction,  or  alteration  of  buildings  and  facilities. 

Alteration.  A  change  to  a  building  or  facility  that  affects  or  could  affect  the  usability  of  the  building  or 
facility  or  part  thereof.  Alterations  include,  but  are  not  limited  to,  remodeling,  renovation, 
rehabilitation,  reconstruction,  historic  restoration,  resurfacing  of  circulation  paths  or  vehicular  ways. 
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Changes  or  rearrangement  of  the  structu-ai  parts  or  elements,  an:    '  a-aes  or  rearrangement  in  the 
■  plan  configuration  of  wa  Is  and  fuH-height  partitions.   Normal  maintenance,  reroofing,  painting  or 
wallpapering  or  c-anges  tc  mec-amcai  and  eiectncal  systems  are  not  alterations  unless  they  affect 

the  usaDiit\  0*  t^-e  bui'd^ng  o-  'acility. 

Area  of  Refuge.   A-  a^ea  wnere  people  may  remam  temporarily  to  await  further  instnjctions  or 

assistance  aunng  emergency  evacuation. 

Assembly  Area.   A  room  or  space  accommodating  a  group  of  Individuals  for  recreational 

educationa    coiitical  social  civic  or  amusement  purposes,  or  for  the  consumption  of  food  and  drink. 

Automatic  Door.  A  aoor  oDeratec  .vth  3CAer-cce^3!ed  mechanisms  and  operable  parts  that  open 
ano  Close  tne  door  a  jtomaticat  v  uoo-  ^ece  pt  o*  a  momentary  actuating  signal  (see  power-assisted 
door). 

Building    A-,  stnjcture  usee  :-  -e-ded  -or  supporting  or  sheltering  any  use  or  occupancy. 
Characters.   Letters,  r^moe^s  ounct^atio-  marks  and  typographic  symbols. 

Children's  Use    Spaces  a-r^  elements  specifically  designed  for  use  primarily  by  people  12  years  old 

and  ycunge'' 

Circulation  Path.  An  exienc  or  nte-or  .va,  c'  passage  -c-^  one  place  to  another  for  pedestrians. 
mcluaing   dj!  -ot  nmitec  tc.  '.\aiks.  "aiiways,  courtyards,  stairv^ays,  and  stair  landings. 

Closed-Circuit  Telephone.  A  telephone  with  a  dedicated  line  such  as  a  house  phone,  courtesy 

phone  or  phone  that  must  be  used  to  gam  entrance  to  a  facility. 

Common  Use.   Intenor  or  extenor  ooms.  spaces,  o^  elements  that  are  made  available  for  the  use  of 
a  restncted  group  of  people  such  as  the  occjoants  o^  a  no-eies-  s-elter,  the  occupants  of  an  office 
building,  or  tne  guests  o'  such  occupants 

Cross  Slope.  The  slope  that  s  pe^penc  cu  ar  to  the  d -ertion  of  travel  (see  running  slope). 

Curb  Ramp.  A  short  ramp  cutting  tnroug-  a  curp  c^  b^ilt  up  to  it. 

Destination-Oriented  Elevator.  A-  e  e.atcr  s ,  ste-i  ma:  r-c .  ces  lobby  controls  to  select  floor  stops. 
lobby  indicators  designating  which  elevator  to  use  ana  a  car  indicator  designating  the  floors  at  which' 

the  car  vvi'l  stop 

Detectable  Warning.  A  standardized  surface  feature  Puilt  in  or  apo  led  to  walking  surfaces  or  other 

elements  to  warn  visually  impaired  peopie  o'  ^aza^cs  en  a  circulation  path. 

Dwelling  Unit.  A  single  unit  containing  rooms  ana  spaces  for  Hv  nc  ca-  ng  and  sleeping,  ana  which 
may  provide  a  kitchen  or  food  preparation  area. 
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Element.  An  arc^^:*ecturai  or  mechanical  component  o*  a  building,  facility,  space,  or  site. 

Entrance.  Any  access  pomt  to  a  building  or  portion  of  a  building  or  facility  used  for  the  purpose  of 
entering    .^^  entrance  includes  the  approach  walk,  the  vertical  access  leading  to  the  entrance 
platform,  the  entrance  platform  itself,  vestibule  if  provided,  the  entry  door  or  gate,  and  the  hardware  of 

the  entry  door  or  gate 

Facility.  All  or  anv  poriion  o^  buildings,  structures,  site  improvements,  elements,  and  pedestrian  or 
vehicular  routes  located  on  a  site. 

Ground  Floor.  Any  occupiable  floor  not  more  than  one  sfory  above  or  below  grade  with  direct  access 
to  grade 

Joint  Use.  Interior  or  exterior  rooms,  spaces,  or  elements  that  are  common  space  available  for  use 
by  ail  occupants  of  the  building.  Joint  use  does  not  include  mechanical  or  custodial  rooms,  or  areas 
occupied  by  other  tenants 

Lease.  Any  agreement  which  establishes  the  relationship  of  landlord  and  tenant. 

Mail  Boxes.   Receptacles  for  the  receipt  of  documents,  packages,  or  other  deliverable  matter.  Mail 
boxes  include,  but  are  not  ^mted  to,  post  office  boxes  and  receptacles  provided  by  commercial  mail- 
receiving  agencies,  aoa^ment  houses,  and  schools 

Marked  Crossing.  A  crosswalk  or  other  identified  path  intended  for  pedestnan  use  in  crossing  a 

vehicular  way 

Mezzanine.  That  portion  of  a  story  which  is  an  intermediate  floor  level  placed  within  the  story  and 
having  occupiable  soace  above  and  below  its  floor. 

Occupiable.  A  room  or  enciosei  space  designed  for  human  occupancy. 

Operable  Part.  A  component  of  an  element  used  to  insert  or  withdraw  objects,  or  to  activate, 
deactivate,  or  to  adjust  the  element. 

Pictogram.  A  pictorial  symbc'  which  represents  activities,  facilities,  or  concepts 

Power-Assisted  Door.  A  door  used  for  nj^an  passage  with  a  mechanism  that  helps  to  open  the 
door,  or  relieves  the  opening  '-esista^ce  of  a  door  upon  the  activation  of  a  switch  or  a  continued  force 
applied  to  the  door  itself  (see  automatic  door). 

Project.  The  whole  of  one  or  nicre  res^aentiai  structures  and  appurtenant  structures,  equipment, 
roads,  walks,  and  parking  lots  which  are  covered  by  a  single  contract  for  Federal  assistance,  or  are 
developed  as  a  vvhoie  for  processing  purposes,  ^/vhether  or  not  located  on  a  common  site. 

Public  Entrance.  An  entrance  that  is  not  a  service  entrance  or  a  restncted  entrance. 
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Public  Use.  Interior  or  exienor  rooms,  spaces,  or  elements  that  are  made  available  to  the  public 
Public  use  may  be  provided  at  a  building  or  facility  that  is  privately  or  publicly  owned. 

Public  Way  Any  street,  alley  or  other  parcel  of  land  open  to  the  outside  air  leading  to  a  public  street 
which  nas  oeen  deeded,  dedicated  or  otherwise  permanently  appropnated  to  the  public  ^or  public  use 
and  which  has  a  dear  width  and  height  of  not  less  than  10  feet  (3,050  mm). 

Qualified  Historic  Building  or  Facility.  A  building  or  facility  {\)a\  is  listed  in  or  eligible  for  listing  in  the 
National  Register  of  Histonc  Places;  or  designated  as  histonc  under  an  appropriate  State  or  local  law. 

Ramp.  A  walking  surface  which  has  a  running  slope  steeper  than  1  ;20. 

Restricted  Entrance.  An  entrance  that  is  made  available  for  common  use  on  a  controlled  basis  but 

net  puDlic  use  ar.a  that  is  not  a  service  entrance. 

Running  Slope    The  slope  that  is  parallel  to  the  direction  of  travel  (see  cross  slope). 

Self-service  Storage  Facility,  Real  propeay  Designed  and  used  for  the  purpose  of  renting  or  leasing 
individual  storage  spaces  to  customers  for  the  purpose  of  storing  and  removing  personal  property  on 

a  sei*'-sea';ce  oasis. 

Service  Entrance.  An  entrance  intended  primarily  for  delivery  of  goods  or  services  (see  entrance 
public  entrance,  and  restricted  entrance). 

Sign.  An  architectural  element  composed  of  displayed  text,  numbers,  symbolic,  tactile  or  pictorial 

information. 

Site,  A  carcei  of  land  bounded  cv  a  property  line  or  a  designated  portion  of  a  public  nght-of-  way. 

Space.   A  aefnapie  a^ea  such  as  a  room  toilet  room,  hall,  assembly  area,  entrance,  storage  room, 

alcove,  ccuTtvarG.  or  iqdc. 


Story.  That  pd  c--  o*'  a  Ou'o  ng  o'  facility  included  between  the  upper  surface  of  a  floor  and  upper 
surface  of  tne  f^oo-  c  -ccf  ^^ex:  aPc  .e    A  story  containing  one  or  more  mezzanines  has  more  than  one 

floor  level. 


Structural  Frame,  The  coiurrns  a-d  the  g  rae^s  teams,  and  trusses  having  direct  connections  to  the 
columns  ana  a  i  other  members  wh  ch  are  esse-tia  to  the  stability  of  the  building  or  facility  as  a  whole. 

Tactile.   An  opject  tnat  can  be  perceivea  using  tne  se-se  of  touch. 

Technically  Infeasible.  With  respect  *o  a-  aneraic^  c'  a  building  or  a  facility,  something  that  has 

little  likelihood  of  bemg  accomplished  pecause  exist  ng  structural  conditions  would  require  removing 
or  altenng  a  load-beanng  member  which  is  an  essential  part  of  the  structural  frame;  or  because  other 
existing  phys  ca^  or  site  constraints  prohibit  moa.fication  or  addition  oi  elements,  spaces,  or  features 
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whicn  are  n  fuM  and  strict  compliance  with  the  minimum  requirements  for  alterations  and  wmch  are 
necessar^y  tc  provide  accessibility. 

Transient  Lodging.  A  building  or  facility  excluding  inpatient  medical  care  facilities,  long-term  care 
facilities,  or  detention  or  correctional  facilities  that  contains  one  or  more  guest  rooms  for  sleeping. 
Guest  rooms  may  include  a  kitchen  or  food  preparation  area     Transient  lodging  may  include,  but  is 
not  Mmited  tc.  resorts,  g'-oup  homes,  hotels,  motels,  and  dormitones.  homeless  shelters,  hai^vav 
nouses  anc  social  service  lodging. 

TTY.  Machinery  or  equipment  that  employs  interactive  text  based  communications  th  cugh  the 
transmission  of  coded  signals  across  the  standard  telephone  network.  The  term  TTY  can  ^nciude.  for 
example  devices  Known  as  TDDs  (telecommunication  display  devices  or  telecommunication  devices 
for  deaf  oersons  ^  or  conputers  with  special  modems    TTYs  are  also  called  text  telephones 

Vehicular  Way.  A  route  .ntended  for  vehicular  traffic,  s^ch  as  a  street,  driveway,  or  parkmg  'ot 

Walk.  An  exterior  pathway  with  a  prepared  su'^ace  intended  for  pedestrian  use,  including  general 
pedestnan  a^eas  sue"  as  plazas  and  courts. 

Wheelchair,   A  mobHrv  a<6  belonging  to  any  class  of  three-  or  four-wheeled  devices  usable  indoors, 
designed  for  and  used  by  individuals  with  mobility  impairments,  whether  operated  manually  or 
powered - 


Wheelchair  Space.   Space  for  a  single  wheelctiair  ana  its  occupant. 
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F201  Application 

F201.1  Scope.  All  areas  of  newiv  designed  or  newly  constructed  buildings  and  facilities  and  altered 

leasee  co^^ons  of  ex:st:ng  bui'ciinas  and  facilities  shall  comply  with  this  part. 

F201.2  Application  Based  on  Building  or  Facility  Use.   wre  e  a  s/fe,  building,  or  facility  conXams 

rr^ore  'nan  one  jse  each  portion  s^aii  cornply  with  the  applicable  requirements  for  that  use. 

F201 .3  Temporary  and  Permanent  Structures.   Tnis  part  shall  apply  to  temporary  and  permanent 

buildmQs  anc  'aciiities 


or 


Advisory  F201  3 


Temoorary  buildings  or  facilities  covered  by  these  guidelines  include,  but  are  not  limited  to,  reviewing 

stands,  lempo^ary  classrooms,  bleacher  areas,  f  xed  furniture  systems,  wall  systems,  and  exhibit 
areas,  temporary  oank^nc  facilities,  tempora-v  rieaith  screennq  facilities,  and  temporar\'  pedestnan 
passageways  around  a  construction  s  te    Structures  a^::  ecotpnient  direct  .  associated  with  the 
actual  processes  of  construction  are  not  required  to  be  accessible  as  permitted  in  F203.2. 


F202  Existing  Buildings  and  Facilities 

F202.1  General.   Existing  buiid'ngs  or  'aahties   mciudmo  leased  buildings  or  facilities,  shall  comply  with 
F202  ^' 

F202.2  Additions.  Eacn  addition  to  an  ex.s-.mg  tu,  a  ng  or  facmty  snail  comply  with  the  requirements  for 

new  construction. 

F202,2.1  Accessible  Route.  At  least  one  access'bie  rc^te  sna;^  Pe  prov  aec  vv^thm  tne  bo^'-^zary  of 
the  site  from  public  transportation  stops,  accessible  parking  spaces,  passenqe^  loacmg  zones  if 
provided,  and  public  streets  or  sidewalks,  to  an  acccssuj^e  entrance  se-.'vz  -ne  addition.  If  the  only 
accessible  entrances  sending  the  addition  are  provided  :n  the  existnc  Ouna-na  c  facility,  the 
accessible  route  shall  connect  at  least  one  existing  entrance  to  aH  accessible  spaces  and  elements 
within  the  addition.  In  addition,  elements  and  spaces  specifiec  in  F202.2,2  through  F202  2  5  shaH  be 
on,  or  connect  to.  the  accessible  route 

F202.2.2  Entrance.  Where  an  entrance  is  not  provided  m  an  addition  a*  leas*  one  entrance  in  the 
existing  building  or  facility  snail  be  accessible  and  shall  senv-e  the  addition. 
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F202  2  3  Toilet  and  Bathing  Facilities.  Where  toilet  facilities  and  bath:ng  facilities  are  not  provided 
in  an  addition  but  are  proviaed  in  the  existing  building  or  facility  to  serve  the  addition,  toiiet  facilities 
and  bathing  facilities  shall  be  made  accessible  and  shall  connply  with  F202.2.3 

EXCEPTION  In  alterations  to  areas  serving  additions  where  it  is  technically  infeasible  to  comply 
with  603,  altenng  existing  toilet  or  bathing  rooms  is  not  required  where  a  single  unisex  to.let  room 
or  bathing  room  complying  with  F21 3.2.1  is  provided  to  se^ve  the  addition. 

F202  2  3  1  Existing  Toiiet  Fachty    Where  existing  toilet  facilities  are  provided  in  the  existing 
building  or  facility,  at  least  one  toilet  facility  ^or  mer  and  at  seast  one  toilet  facility  for  women  shall 
be  accessible  and  shall  serve  the  addition. 

EXCEPTION:   Where  only  one  toilet  facility  is  providea  m  the  existing  building  or  facility,  one 
toilet  facility  shall  be  accessible  and  shall  serve  the  addition. 

F202  2  3  2  Existing  Bathing  Facility.  Where  existing  bathing  facilities  a^e  prov  ded  in  the 
existing  ouiia.ng  or  facility,  at  least  one  bathing  facility  for  n^en  and  at  least  one  batmng  facHity  for 
women  shall  be  accessible  and  shall  serve  the  addition. 

EXCEPTION;   Where  only  one  bathing  facility  is  provided  m  tne  existing  building  or  facility. 
one  bathing  fac/Wy  shall  be  access/b/e  and  shall  ser/e  the  addition. 

F202  2  4  Public  Telephone.  Where  a  public  telephone  is  not  provided  m  an  addition  out  is  provided 
in  the  existing  building  or  facility  to  serve  the  addition,  at  least  one  oublic  telephone  m  the  existing 
building  or  facility  shall  comply  with  F217. 

F202  2  5  Drinking  Fountain    Where  a  drinking  fountain  is  not  provided  in  an  addition  but  is 
provided  in  the  existing  ouiiaing  or  facility  io  serve  the  addition  at  least  one  dnnkmg  fountain  in  the 
existing  building  or  facility  shall  comply  with  F21 1 .1 . 

F202.3  Alterations    Where  existing  elements  or  spaces  are  altered  each  altered  element  or  space 
shaii  co^^oly  with  the  applicable  provisions  of  this  chapter. 


Advisory  F202.3 


,  Although  covered  entities  are  permitted  to  limit  the  scooe  of  an  alteration  to  individual  elements. 

designers  should  note  that  the  alteration  of  multiple  elements  within  a  roorri  or  space  may  provide  a 
1  cost-e''ective  opportunity  to  make  the  entire  room  or  space  accessible. 

EXCEPTIONS.   1 .  Altered  elements  or  spaces  are  not  reqjirea  to  be  located  on  an  accessible 
route,  unless  required  by  F202.4. 

2.  In  alterations,  where  compliance  with  applicable  provisions  is  technically  infeasible.  the  alteration 
sha"  0-  ide  accessibility  to  the  maximum  extent  feasible  Any  elements  or  spaces  of  the  building  or 
facility  that  are  being  altered  and  can  be  made  accessible  shall  be  made  accessible  within  the  scope 
of  the  alteration. 
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ARCHITECTURAL  BARRIERS  ACT  SCOPING 


CHAPTER  2  SCOPINC;  REQUIREMENTS 


F202,3.1  Prohibited  Reduction  in  Access.  An  alteration  that  decreases  or  has  the  effect  of 

decreasing  the  accessiDH-ty  of  a  buuania  cr  fac-litv  below  the  requirements  for  new  construction  at 


f^e  time  of  alteration  'S  prombited. 
F202.3.2  Extent  of  Application. 


F202.3.2.1  Altered  Elements  and  Spaces.  An  a/feraf/on  of  an  existing  e/emenf.  space  or  area 
of  a  building  c  facility  shall  not  impose  a  requirement  for  accessibility  greater  than  required  for 

nev\  construction. 

F202.4  Alterations  Affecting  Primary  Function  Areas.   In  adamon  to  the  requirements  of  F202  3  an 

aeration  that  affects  or  could  affect  tne  usaoiiiv  o'  or  access  to  an  area  containing  a  pnmary  function 
shah  De  made  so  as  to  ensure  that,  to  the  -^ax  r^vi-  evtent  'eas  ae.  the  path  of  travel  to  the  altered  area 
and  the  rest  rooms,  telephones,  and  dnnk^rg  -cLnta^ns  serving  the  a/fered area,  are  readily  accessible  to 
and  usable  by  individuals  with  disabilities,  umess  sucn  alterations  are  cisproportionate  to  the  overall 
alterations  in  terms  of  cost  and  scope  as  determined  under  cntena  established  by  the  Administrator  of 
the  General  Se^.ices  Adrr  msfration.  -^e  Secretary  of  Defense,  the  Secretary  of  Housing  and  Urban 
Development,  and  the  United  States  Postal  Se^'Ce 


Advisory  F202.4 


The  area  of  a  building  or  facility  containing  the  major  activity  for  which  the  building  or  facility  is 

intended  is  the  orimarv  function  a'-ea 


F202,5  Alterations  to  Qualified  Historic  Buildings  and  Facilities    Alterations  to  a  qualified  fiistoric 

building  or  facility  shail  comoly  with  F202  3  and  F202  4 

EXCEPTION:   Where  the  State  H  storic  Preservation  Qf^'Kcer  cr  Advisory  Council  on  Histonc 
Preservation  determines  that  compliance  with  the  reqj:^ei-^en's  'o^  accessible  routes,  ramps, 
entrances,  or  toilet  facilities  would  threaten  or  destxv  the  histcr  c  significance  of  the  building  or 
facility,  the  exceptions  for  alterations  to  quahfiea  histcnc  t?u^ic  nqs  or  facilities  for  that  element  shall 

be  permitted  to  apply, 

F202.6  Leases.   Buildings  or  facilities  for  which  new  leases  are  negot'ated  tv  the  Federal  government 
after  the  effective  date  of  the  revised  Uniform  Federa.  Accessibility  Sta— arris  (UFAS),  including  new 
leases  for  buildings  or  facilities  previously  occupied  by  the  Fecera  go.emment,  shall  comply  with 
F202.6 

EXCEPTIONS:   1.   Buildings  or  facilities  leased  for  use  by  offcials  sen/icing  disasters  on  a 
temporar/,  emergency  basis  shall  not  be  required  to  comply  with  F202. 

2.  Buildings  or  facilities  leased  for  1 2  months  or  less  shai;  not  be  required  to  comply  with  F202. 
provided  that  the  lease  may  not  be  extended  or  renewea 
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CHAPTER  2  SCOPING  REQUIREMENTS 


F202.6.1  Joint  Use  Areas.  Joint  use  areas  serving  the  leased  space  shail  comply  with  F202  5 


Advisory  F202.6.1 


When  negotiating  a  lease,  there  is  a  need  to  ensure  that  joint-use  areas  are  accessible    Inaccessible 
joint-use  areas  mav  present  access  to  and  from  leased  space. 


EXCEPTION:  Alterations  and  additions  [o  joint  use  areas  serving  the  leased  space  shall  not  be 
recurred  to  comply  with  F202.2,  F202.3.  and  F202.5  provided  that  such  alterations  are  not 
undertaken  by  or  on  behalf  of  the  Federal  government. 

F202.6.2  Accessible  Route    Pnmary  function  areas,  as  defined  by  Administrator  of  the  General 

Services  Administration,  tne  Secretary  of  Defense,  the  Secretary  of  Housing  and  Urban 
Development,  and  the  United  States  Postal  Service,  shall  be  served  by  at  least  one  accessible  ^oute 
complying  with  F206    Elements  and  spaces  required  to  be  accessible  by  F202.6  shail  be  on  an 
accessible  route  complying  with  F206. 

EXCEPTION:   Fire  Alarms  required  by  F202.6  5.2  and  assistive  listening  systems  required  by 
F202  6  5.5  shall  not  be  required  to  be  on  an  accessible  route. 

F202.6.3  Toilet  and  Bathing  Facilities.  Where  provided,  toilet  facilities  and  bathing  facilities  shall 

comply  with  F202  6  3 

F202.6.3.1  Multiple  Facilities    At  least  one  toilet  facility  or  bathing  facility  for  each  sex  on  each 
floor  that  has  toilet  fac/7/f/es  or  bathing  facilities  shall  comply  with  F213.2  and  F213.3. 

F202.6.3.2  Single  Facilities.  Where  only  one  toilet  or  bathing  facility  is  provided  in  a  building  or 
facility  for  each  sex.  either  one  unisex  toilet  or  oathing  facility,  or  one  toilet  or  bathing  facility  for 
each  sex.  shall  comply  with  F213.2  and  F213  3 

F202.6.4  Parking.    Pa^King  shall  comply  with  F208. 

F202.6.5  Other  Elements  and  Spaces    Where  provided   other  elements  and  spaces  shall  comply 

withF202  6  5 

F202.6.5.1  Drinking  Fountams  and  Water  Coolers.  Drinking  fountains  and  water  coolers  shall 

comply  with  F21 1  ■ 

F202.6.5.2  Fire  Alarms    Fire  alarms  shall  comply  with  F215.1. 

EXCEPTION:   Fre  alamns  shall  not  be  required  to  comply  with  702  where  existing  power 
sources  must  oe  upgraded  to  meet  the  requirement. 

F202.6.5.3  Public  Telephones.  Public  telephones  shall  comply  with  F217 
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ARCHITECTURAL  BARRIERS  ACT  SCOPING 


CHAPTERS  SCUPING  REGUIREWENTS 


F202.6.5.4  Dining  Surfaces  and  Work  Surfaces.   Dining  surfaces  and  work  surfaces  shall 

comply  with  F226 

F202.6.5.5  Assembly  Areas    Assistive  listening  systems  shall  comply  with  F219  and  assembly 
seating  shall  comply  with  F221. 

F202.6.5.6  Sales  and  Service  Counters.  Sales  or  service  counters  shall  comply  with  F227. 

F202.6.5  7  Depositories,  Vending  Machines,  Change  Machines,  and  Maii  Boxes 
OeDcs'tc  es  vending  machines,  change  machines,  and  mail  boxes  shall  comply  with  F229 

F202.6.5.8  Leased  Residential  Facilities.   Dwelling  units  shall  comply  with  F234, 

F203  General  Exceptions 

F203.1  General,   Sites,  ouiidings.  facilities,  and  elements  shall  be  exempt  from  this  part  to  the  extent 

specified  by  F203, 

F203.2  Construction  Sites    Structures,  sites,  and  equipment  directly  associated  with  the  actual 

processes  of  construction,  nciuding,  but  not  limited  to  scaffolding,  bridging,  matenals  hoists,  materials 
storage,  or  construction  trailers  are  not  ^eauired  to  be  accessible  Portable  toilet  units  provided  for  use 
exclusively  by  construct  o'-  oe^sor^ne  o-  a  construction  site  a^e  ^ct  ^ecuired  to  be  accessible. 

F203.3  Raised  Areas,  Areas  raisec  pnmar  ly  for  purposes  of  securitv  nfe  safety,  or  fire  safety,  including 

but  not  limited  to  obserxation  o^  lookout  gailenes,  onson  guarc  towers,  f-re  towers,  or  life  guard  stands 
are  not  reauired  to  oe  accessible  or  to  be  servec  d\  ar^  accessible  route. 

F203.4  Limited  Access  Spaces.   Spaces  accessed  only  by  ladders  ca^valks,  crawl  spaces,  very 

narrow  passageways,  or  tunnels  are  not  reau"-ed  to  be  accessible 

F203,5  Equipment  Spaces.   Spaces  '^equented  only  by  se-.  ;:e  oe-scnnel  for  maintenance,  repair,  or 

occasional  r-ionitonng  of  equiprr^ent  are  no:  required  to  be  accessible.   Such  spaces  include  but  are  not 
limited  to  elevator  pits,  elevator  penthouses,  mechanical,  e:ectnc3i,  or  communications  equipment 
rooms,  piping  or  equipment  catwalks  water-  o^  sewage  t^-eatment  pump  rooms  and  stations,  electnc 
substations  and  transformer  vaults  and  hignwa,.  anq  tunnel  utility /ac/W/es. 

F203.6  Single  Occupant  Structures.  S  ngie  occupant  structures  accessed  only  by  passageways 

below  grade  or  elevated  above  stancard  curb  height,  mcludmg  but  not  limited  to  toll  booths  that  are 
accessed  on^y  by  underground  tunnels,  are  not  requirec  ic  oe  accessible. 

F203,7  Detention  and  Correctional  Facilities.   In  detention  and  correctional  facilities,  access  is  not 

required  to  common  use  areas  that  are  used  only  by  mmates  or  detainees  and  secunty  personnel  and 
that  do  not  serve  holding  cells  or  housing  cells  or  rooms  required  to  be  accessible  in  accordance  with 
F?33. 
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ARCHITECTURAL  BARRIERS  ACT    SCOPING 


F203.8  Residential  Facilities.   In  residential  facilities,  access  is  not  required  m  common  use  areas  that 
do  not  serve  dwelling  units  required  to  be  accessible  by  F234. 

F204  Protruding  Objects 

F204.1  General.   Prctruding  objects  on  circulation  paths  snail  compiy  with  307. 

F205  Operable  Parts 

F205.1  General.  Operable  parts  on  accessible  routes  and  in  accessible  rooms  and  spaces  shall  comply 
With  309 

F206  Accessible  Routes 

F206.1  General.   Accessible  routes  shall  be  prov.aed  m  accordance  with  F206. 

F206.2  Where  Required.  Accessible  routes  sha'i  be  provided  where  required  by  F206  2  and  shall 
comply  With  Chapter  4. 

F206  2.1  Site  Arrival  Points  Accessible  routes  shall  be  provided  within  the  boundary  of  the  site 
from  public  transportation  stops,  accessible  parking  spaces,  passenger  loading  zones,  and  public 
streets  or  sidewalks  to  the  accessible  building  o--  facility  entrance  they  serve. 

EXCEPTIONS:   1 .   In  alterations  to  qualified  histonc  buildings  or  facilities  permitted  by  F202.5  to 
use  the  exceptions  for  alterations  to  qualified  tiistonc  buildings  or  facilities,  at  least  one 
accessible  route  from  a  site  arnval  point  to  an  accessible  entrance  shall  be  provided 
2.  An  accessible  route  snail  not  be  required  between  site  arnval  points  and  the  building  or  facility 
entrance  if  the  only  means  o^  access  between  them  is  a  vehicular  way  not  provided  for 
pedestrian  access. 


Advisory  F206.2.1  Exception  2 


Access  from  site  arrival  points  may  include  vehicular  ways.  Where  a  vehicular  way.  or  a  portion  of  a 
vehicular  way,  is  used  for  pedestrian  travel,  this  exception  does  not  apply. 


F206.2.2  Within  a  Site.  Accessible  routes  shall  connect  accessible  buildings,  accessible  facilities, 

accessipie  elements,  and  accessible  spaces  that  are  on  the  same  site. 

EXCEPTION:   An  accessible  route  is  nci  required  between  accessible  buildings,  accessible 
facilities  accessible  elements  and  accessible  spaces  that  have  as  the  only  means  of  access 
between  them  a /ef^/cu/arivay  not  provided  for  pedestnan  access. 
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CHAPTER  2  SCOPING  REQUIREMENTS 


F206.2.3  Multi-Level  Buildings  and  Facilities.   Accessible  routes  shall  connect  each  level. 

including  mez/anines.  'n  mu  ti-*evel  bwidincis  ard  facilities. 


Advisory  F206.2.3 


While  a  mezzanine  nay  be  a  change  in  level,  it  is  not  a  story  for  purposes  of  determining  whether  a 
building  or  facility  is  required  to  have  an  elevator  |f  an  elevator  is  required,  it  must  serve  mezzanines 
Levels  in  buildings  and  facilities  without  elevators  must  still  fully  comply  with  this  document. 


EXCEPTIONS:   1.  An  accessible  route  is  rot  req..:rea  to  leveis  located  above  or  below  the 
accessible  level  m  buildings  or  facilities  that  are  ess  than  three  stories  and  that  are  not  open  to 
the  public  if  the  'evel  above  or  beiow  the  accessible  leve'  houses  no  more  than  five  persons  and 
IS  less  than  500  square  feet 

2.  An  accessible  route  is  not  -equired  to  leveis  iocatec  aoove  or  below  the  accessible  level  in 
detention  and  correctional  facilities  where  accessioie  cells  c  rooms  provided  in  accordance  with 
F233,  all  comrr7or7  use  areas  sen.'ing  sucn  ceiis  cr  -oo-^s  and  all  public  use  areas  are  on  an 
accessible  route, 

3.  An  accessible  route  is  not  required  to  levels  located  above  or  oelow  the  accessible  level  in 
residential  facilities  where  accessible  dwelling  units  compK  ing  with  F234,  all  common  use  areas 
serving  such  dwelling  units,  ana  all  public  use  areas  are  o"  an  accessible  route. 


Advisory  F206.2.3  Exception  3 


Where  common  use  areas  are  provided  for  the  use  of  residents,  it  is  presumed  that  all  such  common 
use  areas  "serve"  accessible  dwelling  units  unless  use  is  restricted  to  -esidents  occupying  other 
dwelling  units    For  example,  if  all  residents  are  permitted  to  ^se  al!  laundrv  ^oons.  then  all  laundry 
rooms  "senye"  accessible  dwelling  units    However  if  the  laundry  room  on  tne  ^  's:  *  oc  is  restncted  to 
use  by  residents  on  the  first  floor,  and  the  second  floor  laundry  room  is  for  use  by  occupants  of  the 
second  floor,  then  first  floor  accessible  units  are  'served"  only  by  laundry  rooms  on  the  first  floor.   In 
this  example,  an  accessible  route  is  not  requirec  to  the  secona  fioo^  pro\  icec  f^a:  all  accessible  units 
and  all  common  use  use  areas  serving  them  are  on  the  f^rst  floor. 


4.  An  accessible  route  is  not  required  to  levels  located  above  or  below  the  accessible  level  in 
multi-story  transient  lodging  guest  rooms  provided  that  spaces  complying  with  806.2  are  on  an 
accessible  route  and  are  suitable  fo^  duai  occupancv 

5.  In  assembly  areas  required  to  comply  with  F221 ,  ar  access/D/e  roufe  is  not  required  to  se^ve 
seating  where  wheelchair  spaces  or  designated  aisie  seats  recused  to  be  on  an  accessible  route 
are  not  provided. 

6.  In  air  traffic  control  towers,  an  accessible  route  is  not  requirea  to  serve  tne  cab  and  the  floor 
immediately  below  the  cab. 

7.  In  alterations  to  qualified  historic  buildings  or  facilities  where  an  exception  is  permitted  by 
F202.5.  an  accessible  route  from  an  accessible  entrance  tc  an  pubNcK  used  snares  on  at  ^east 
the  level  of  the  accessible  entrance  shaii  be  provided. 
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F206. 2.3.1  Stairs  and  Escalators  in  Existing  Buildings.  In  alterations  and  additions,  where  an 
escalator  or  stair  is  provided  where  none  existed  previously  and  major  structural  modifications 
are  necessary  for  such  installation,  an  accessible  route  shall  be  provided  between  the  levels 
served  by  the  escalator  or  stair,  unless  exempted  by  F206.2  3. 

F206.2.4  Accessible  Spaces  and  Elements.  Accessible  routes  shall  connect  accessible  building 
or  facility  entrances  with  all  accessiDie  spaces  and  elements  within  the  building  or  fac///fy  which  are 
otherwise  connected  by  a  circulation  path. 


Advisory  F206.2.4 


Accessible  routes  must  connect  all  spaces  and  elements  required  to  be  accessible  including,  but  not 
limited  to,  raised  areas  and  speaker  platforms. 


EXCEPTIONS:   1     An  accessible  route  is  not  required  between  levels  where  exempted  by 

F206  2  3 

2.  Vertical  access  to  raised  judges  oencnes  or  courtroom  stations  need  not  be  installed  provided 

that  the  required  clear  floor  space,  maneuvering  space,  and,  if  appropnate,  electrical  service  are 

installed  at  the  time  of  initial  construction  to  allow  future  installation  of  a  means  of  vertical  access 

complying  with  F206  6.  F206  7,  cr  303  4  without  requinng  substantial  reconstruction  of  the 

space 

F206.2.5  Restaurants  and  Cafeterias.   In  restaurants  and  cafeterias,  an  accessible  route  shall  be 
provided  to  all  dining  areas,  including  raised  or  sunken  dining  areas,  and  outdoor  seating  areas. 

EXCEPTIONS:   1.  In  buildings  or  facilities  not  required  to  provide  an  accessible  route  between 
stories,  an  accessible  route  to  a  mezzanine  dining  area  is  not  required,  provided  that  the 
mezzanine  contains  less  than  25  percent  of  the  total  area  for  seating  and  dining  and  the  same 
services  are  provided  in  the  accessible  area 

2.  In  alterations,  accessibility  to  existing  raised  or  sunken  dining  areas,  or  to  all  parts  of  existing 
outdoor  seating  areas  is  not  required  provided  that  the  same  services  and  decor  are  provided  in 
an  accessible  space  usable  by  the  public  and  not  restricted  to  use  by  people  with  disabilities. 

F206.2.6  Performance  Areas    An  accessible  route  shall  be  provided  where  a  circulation  path 
directly  connects  a  performance  area  to  an  assembly  seating  area.  An  accessible  route  shall  be 
provided  from  performance  areas  to  ancillary  areas  or  facilities  used  by  performers.   In  alterations, 
where  it  is  technically  infeasibie  to  alter  all  performance  areas  to  be  on  an  accessible  route,  at  least 
one  of  each  type  of  performance  area  shai^  be  made  accessible. 
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CHAPTER  -i    SCCP'NG  RfcQUIREMENTS 


F206.3  Location.  Accessible  routes  shall  coincide  with  or  be  located  in  the  same  area  as  a  general 

Circulation  oath    Where  the  circulation  oath  is  intenor.  the  accessible  route  shall  also  be  interior. 


Advisory  F206.3 


The  accessible  route  must  be  r  tr^e  sa'^^e  a^ea  as  the  ge-eral  circulation  path.  This  means  that 
circulation  paths,  such  as  veh^cwar  wavs  designed  for  peaestnan  traffic,  walks,  and  unpaved  paths 
that  are  designed  to  be  routne  >  .sed  bv  pedestnans  must  be  accessible  or  have  an  accessible  route 

nearby 


F206.4  Entrances.   Accessible  ent'-ances  shai  oe  provided  in  accordance  with  F206.4. 

EXCEPTIONS:    1 .   V^yhere  an  alteration  incudes  alterations  to  an  entrance,  and  the  building  or 
facility  has  an  accessible  entrance,  the  altered  entrance  is  not  required  to  be  accessible,  unless 

required  by  F202  4    Signs  complying  witn  F206  4  8  shai  oe  provided. 

2.  In  alterations  to  qualified  historic  buildings  or  facilities  permitted  by  F202.5  to  use  exceptions  for 
alterations  to  qualified  histonc  buildings  or  facilities,  at  ieast  one  accessible  public  entrance  shall  be 
provided.  Where  no  public  entrance  can  be  made  accessible  then  either  an  unlocked  entrance  not 
used  by  the  public  shall  be  made  accessible:  or  a  ^ockec  accessible  entrance  with  a  notification 
system  or  remote  monitoring  shall  be  providea  Signs  complying  with  F206.4.8  shall  be  provided  at 
the  primary  entrance  and  at  the  accessible  entrance 

F206.4.1  Parking  Garage  Entrances,  Where  CKeci  access  tc  a  buad^ng  c  facility  is  provided  for 

pedestnans  from  an  enclosed  packing  garage,  at  least  one  direct  entrance  from  the  garage  to  the 
building  shal'  be  accessible. 

F206.4.2  Entrances  from  Tunnels  or  Elevated  Walkways    Wnere  erect  access  s  prov  cec  for 

pedestnans  from  a  pedestrian  tunnel  or  elevated  vvaikwav  to  a  Duiidrng  or  facility,  at  least  one  direct 
entrance  to  the  building  or  facility  ^rom  each  tunnel  c  v-vakwav  sha;^  De  accessible. 

F206.4.3  Public  Entrances.  In  addition  to'&ccess/O/e  entrances  -eauired  by  F206.4.1  and  F206.4.2. 
at  least  50  percent  of  all  public  entrances  snail  be  access'C'e  At  east  one  accessible  entrance  shall 
be  a  ground  floor  entrance 

F206.4.4  Tenant  Spaces.  At  least  one  accessible  entrance  s^aii  ce  p^ovioea  tc  eac.n  tenancy  in  a 
facility,  except  as  specified  in  F225  o^  F234 

F206.4.5  Restricted  Entrances.  Where  restricted  entrances  are  provided  to  a  building  or  facility,  at 

least  one  restricted  entrance  to  the  building  or  facility  shall  be  accessible. 

F206.4.6  Service  Entrances.  If  a  ser^-ice  entrance  is  the  onr;.  enfance  to  a  building  or  to  a  tenancy 
in  a  facility,  that  entrance  shall  be  accessible 
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F206  4  7  Entrances  for  Inmateb  or  Detainees.   Where  entrances  used  only  by  inmates  cr 
detainees  and  security  personnel  are  provided  at  judicial  facilities  detention  facilities,  or  correctional 
facilities,  at  least  one  such  entrance  shall  be  accessible. 

F206  4  8  Signs.  Where  not  all  entrances  are  accessible,  accessible  entrances  shall  be  identified  by 
tho  in'e^national  Symbol  of  Accessibility  complying  with  703  7  and  directional  signs  indicating  the 
location  of  the  nearest  accessible  entrance  shall  be  provided  at  inaccessible  entrances    Directional 
signs  shall  comply  with  703.4.   No  signs  are  required  where  all  entrances  are  accessible 


Advisory  F206.4.8 


Where  a  directional  sign  is  required,  it  should  be  located  to  minimize  oacktracking    In  some  cases, 
this  could  mean  locating  a  sign  at  the  beginning  of  a  route,  not  just  at  the  inaccess/b/e  entrances  to  a 
building  


F206.5  Doors  and  Doorways.  Accessible  doors  and  doo^vvays  shall  be  crovided  ^n  accordance  with 
F206  5  and  sha  !  co^oly  with  404. 

F206.5.1  Accessible  Entrances.  Each  accessible  entrance  to  a  building  or  facmty  snail  have  at 
least  one  accessible  door  or  doonA/ay. 

F206.5.2  Accessible  Rooms  and  Spaces.  Withm  a  buiidmg  or  facility,  at  least  one  door  or  door^A,ay 
se^vipy  eacn  accessible  room  or  space  shall  be  accessible 

F206.6  Elevators.   New  passenger  elevators  shall  comply  with  407.2  or  407  3    Where  multiple 
elevates  a^e  orov  necl  each  passenger  elevator  shall  comply  with  407  2  o--  407  3. 

EXCEPTION     .Vhere  an  elevator  is  provided  in  a  building  or  facility  eligible  fo^  the  exceptions  to 
F206  2  3  me  e  e.ator  shall  comply  with  407.2,  407.3  or  407  4 

F206  6  1  Existing  Elevators.  Altered  elements  of  existing  elevators  shaii  comoly  with  4C7  5  Such 
elements  shai:  also  be  altered  in  all  elevators  that  are  programmed  to  respond  to  the  same  hali  call 
control  as  t^e  altered  elevator  and  shall  comply  with  the  requirements  of  407  5 

F206  7  Wheelchair  (Platform)  Lifts.   VV/7ee/c/7a/r  (piatformi  lifts  shall  be  permitted  as  a  component  of 
an  ac.es:.iuiv  '_.fe  in  new  construction  as  permitted  by  F206.7  and  shall  comply  witn  403    -meeichair 
(platform)  lifts  provided  as  a  component  of  an  accessible  route  m  an  existing  buiidtng  or  facmtv  shall 
comply  with  408. 

F206.7.1  Performance  Areas  ana  Speakers   Platforms.    'tV^ee/cha/M platform-  lifts  shall  ce 
permitted  to  provide  an  accessible  route  to  a  performance  area  or  a  speakers'  platform  m  an 
assembly  occupancy. 

F206.7.2  Wheelchair  Spaces.   IV^ee/cha/r  (platform)  lifts  shall  be  permitted  to  comply  with  tne 
wheelchair  space  dispersion  and  line-of-sight  requirements  o'  F22^  and  802 
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F206.7.3  Incidental  Spaces.    tV^7ee'cnar  {platform)  lifts  shall  be  permitted  to  provide  an  accessible 

route  to  incidental  occupiable  spaces  anc!  roo^s  whic^-  are  ^ot  open  to  the  public  and  which  are 
occupied  bv  five  persons  maximum. 

F206.7.4  Judicial  Spaces.   Wheelchair  (platform)  lifts  shall  be  pe-'mitted  to  provide  an  accessible 

route  to  raised  judges'  benches  cie^^s'  sta*>ons,  jury  boxes  and  witness  stands  or  to  depressed 

areas  such  as  the  weH  of  a  court 

F206.8  Security  Barriers.   Secu-t,  oar-  e^=  ncluding,  but  not  limited  to,  security  bollards  and  secunty 

check  points  shan  -  ot  obstruct  a  recbred  accessible  route  or  accessible  means  of  egress. 

EXCEPTION:   Where  security  Da.T  ers  mccrpcrate  eq.ipn^.ent  such  as  metal  detectors, 
fiuoroscoces.  o^  other  similar  oevices  which  cannot  be  made  accessible,  an  accessible  route  shall 
be  provided  adjacent  to  such  secur;:-,  scree-rg  ce.  ces  to  facilitate  an  equivalent  c/rcty/aton  paf/7. 
The  circulation  path  snail  permit  persons  with  disaoiiit  es  passing  through  secunty  barhers  to 
maintain  visual  contact  with  then-  personal  items  to  tne  same  extent  provided  others  traversing  the 
barrier 

F207  Accessible  Means  of  Egress 

F207.1  General.  AH  accessible  spaces  sha  i  pe  p-OMCea  with  not  less  than  one  accessible  means  of 
egress    Where  mo^e  than  one  means  o"'  egress  s  requ:red  from  any  accessible  space,  each  accessible 
portion  of  the  soace  shai^  be  sen..'ed  by  not  ^ess  than  two  accessible  means  of  egress.  Accessible 
means  of  egress  shall  comply  with  409. 

EXCEPTION:   Accessible  means  of  egress  are  not  required  in  alterations  to  existing  buildings  or 

^ac///f/es, 

F207.2  Elevators,   in  buildings  or  faarties  where  a  required  accessible  floor  is  four  or  more  stories 
above  or  below  a  level  of  exit  discharge,  at  least  one  required  accessible  means  of  egress  shall  be  an 

elevator  complying  with  409  3 

F207.3  Signs.  At  exit  stainvvays  and  elevators  serving  a  required  accessible  space,  but  not  serving  as 

an  accessible  means  of  egress,  directional  signs  indicating  the  location  of  accessible  means  of  egress 
shall  be  provided    Such  signs  shall  comply  with  703.4 

F208  Parking  Spaces 

F208.1  General.  Where  parking  spaces  are  prodded,  accessible  parking  spaces  shall  be  provided  in 

accordance  with  F208 

EXCEPTION:   This  section  does  not  apply  to  parking  spaces  usee  exclusively  for  buses,  trucks, 
other  delivery'  vehicles,  law  enforcement  vehicles,  or  vehicular  impound  and  motor  pools  where  lots 
accessed  by  the  pubhc  are  provided  with  a  passenger  loacing  zone  complying  with  503. 
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F208  2  Number  Required.  Accessible  parking  spaces  shall  be  provided  in  accordance  with  TaD  e 
F208  2,  exceot  as  reaui^eci  by  F208.2.1,  F208.2.2.  and  F208  2  3,  and  shall  comply  with  502. 

Table  F208  2  Accessible  Parking  Spaces 

Total  Number  of  Parking  Spaces                     Minimum  Required  Number  of  Accessible 
Provided  in  Lot                                                           Parking  Spaces 

1  to  25 

1 

26  -0  50 

2 

51  to  75 

3 

76  to  100 

4 

10^  to  150 

5 

151  to  200 

6 

201  to  300 

7 

301  to  400 

8 

401  to  500 

9 

501  to  1000 

2  percent  of  total 

1001  and  over 

20,  plus  1  for  each  100,  or  fraction  thereof,  over 

1000 

F208.2,1  Hospital  Outpatient  Facilities    't-r.  percent  of  patient  and  visitor  parking  spaces  provided 
to  sen.'e  hospital  outpatient  facilities  shall  be  accessible. 

Advisory  F208.2.1 

The  term  "outpatient  facility    :S  not  defined  in  this  document  but  is  intended  to  cover  fac///f/es  or  units 
that  provide  regular  a^d  continuing  medical  treatment  without  an  overnight  stay,  and  that  are  located 
in  hospitals    Doctors  offices,  independent  clinics,  or  other  facilities  not  located  in  hospitals  are  not 
considered  hospital  outpatient  facilities  for  purposes  of  this  document 

F208.2.2  Rehabilitation  Facilities  and  Outpatient  Physical  Therapy  Facilities.  Twenty  percent 
of  oatient  and  visitor  parking  spaces  provided  :o  se^ye  rehabilitation  facilities  and  outpatient  physical 
tnei-aoy  facilities  shaii  oe  accessible. 

F208.2.3  Residential  Facilities.  Parking  spaces  provided  to  serve  residential  facilities  shall  comply 

with  F208  2  3 
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F208.2  3  1  Parking  for  Residents.  Where  parking  serves  dwelling  units,  one  accessible 

ca'-King  space  minimum  snai  be  provided  for  each  dwelling  unit  required  to  be  accessible  by 

F234. 

F208,2.3.2  Additional  Spaces  for  Residents.  Where  the  total  parking  serving  dwelling  units 
exceeds  one  parking  space  per  dwelling  unit,  two  percent,  but  not  fewer  than  one  space,  of  all 

the  additional  oarkmg  soaces  shall  be  accessible. 

F208  2  3  3  Guest  Parking.  Where  parking  is  provided  for  other  than  residents  it  shall  comply 
with  Tacie  f^20e  2 

F208.2.4  Van  Parking  Spaces.   For  every  eight  or  fraction  of  eight  access/ti/e  parking  spaces 
required  by  F208.2,  F208.2.1,  and  F208.2.3,  at  least  one  shall  be  a  van  barking  space  complying 
with  502. 

F208.3  Identification    Accessible  parking  spaces  shall  be  identified  by  signs  complying  with  502.6. 

EXCEPTIONS:    1     .'vhere  a  total  cf '  ^e  cr  -evver  parking  spaces  are  provided,  identification 
complying  .vi*n  5C2  6  shaii  not  oe  -ecuired 

2.  In  resident.ai  facilities,  where  oa^^i-g  soaces  are  assigned  to  specific  dwelling  units,  identification 
complying  with  502.6  shall  not  be  ^equ-ed. 

F208.4  Location    Parkng  faci'ifies  shall  comply  with  F208.4. 


Advisory  F208.4 


On  an,,  s  te  with  multiple  lots,  the  number  of  accessible  parking  spaces  is  calculated  lot-by-lot. 


F208.4,1  General.  Accessib'e  parking  scares  sen.  -g  a  ca-ticulart)u/7d/ngorfac///ly  shall  be  located 
on  the  shortest  accessible  route  from  ooiacent  parking  to  an  accessible  entrance.   In  buildings  or 
facilities  with  multiple  accessible  entrances  with  adjacent  parking,  accessible  parking  spaces  shall 
be  dispersed  and  locatea  on  the  shortest  accessible  route  to  the  accessible  entrances.  In  parking 

facilities  that  do  not  serve  a  partx-u  ar  nuiiamg  or  facility,  accessible  parking  spaces  shall  be  located 
on  the  Shortest  accessible  route  to  an  access'Lve  oeaestrian  entrance  of  the  parking /ac/Wy. 

EXCEPTIONS;   1    Ail  van  parKing  spaces  shai^  oe  permitted  to  be  grouped  on  one  level  of  a 

oarking  sfuctu-'e 

2,  Accessible  parking  spaces  sha'i  be  permitted  to  be  :cated  in  different  lots  if  equivalent  or 

greater  accessibility  is  p'-ov;deo  -n  ter-^s  o'  distance  •>:--  an  accessible  entrance,  user  cost,  and 

user  convenience 
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F208  4  2  Residential  Facilities.  In  residential  facilities,  required  accessible  spaces  shall  be 
dispersed  throughout  an  ty-es  of  parking  provided  for  the  dwelling  units  required  to  be  accessible  by 
F234. 


Advisory  F208.4.2 


In  residential  faaimes  certam  accessible  parking  spaces  may  not  sen^e  particular  accessible  dwelling 
units    These  spacer  also  should  be  dispersed. 


EXCEPTION;   Parking  spaces  for  dwelling  units  required  to  be  accessible  shall  not  be  required 
to  be  dispersed  throughout  all  types  of  parking  if  equivalent  or  greater  accessibility,  in  terms  of 
distance  from  an  accessible  entrance,  user  cost  and  user  convenience  is  provided. 

F209  Passenger  Loading  Zones 

F209.1  General.   V\he^e  oassenger  loading  zones  are  provided,  one  passenger  loading  zone  in  every 
continuous  1 00  hnea^  ^eet  ,  30  m)  maximunn  of  loadmg  zone  space  shall  comply  with  503 

F209.2  Medical  Facilities,   A  passenger  loading  zone  shall  be  provided  at  an  accessible  entrance  to 
licensed  medical  and  long-term  care  facilities. 

F209.3  Valet  Parking.  Valet  parking  services  shall  provide  a  passenger  loading  zone, 

F210  Stairways 

F210.1  General,   Intenor  and  exterior  stairs  that  are  part  of  a  means  of  egress  shall  comply  with  504. 

EXCEPTIONS:   1 .   In  detention  and  correctional  facilities,  stairs  not  located  in  public  use  areas  shall 
not  be  required  to  compK  .vith  tne  requirements  of  this  section. 

2.  In  alterations,  stairs  between  ^eveis  that  are  connected  by  an  accessible  route  are  not  required  to 
comply  with  504  except  that  handrails  comDlymg  with  505  shall  be  provided, 

F211  Drinking  Fountains  and  Water  Coolers 

F211.1  General.  Where  dnnKing  fountains  or  water  coolers  are  provided,  they  shall  be  provided  in 
accordance  with  F21 1 . 

F21 1 .1 .1  Single  Installation,  Only  one  drinking  fountain  or  water  cooler  shall  not  be  permitted  on  a 
site,  on  a  floor,  or  within  a  secured  ^^ea 

EXCEPTION:   Hi-ic  dnnking  fountains  or  vvater  coolers  complying  with  602  shall  be  permitted 

F21 1.1 .2  Multiple  Installations.  Where  more  than  one  dnnking  fountain  or  water  cooler  is  provided 
on  a  site,  on  a  ^ioor  or  wthin  a  secured  area,  fifty  percent  shall  comply  with  602.1  through  602.6. 
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The  ^errainder  of  the  dnnkmc  foL.nta.-:s  c-  .-.ate^  ccoers  on  a  site,  on  a  floor,  or  within  a  secured 

a-ea  shail  cof^ply  -vv  tn  6C2  7. 

EXCEPTION:  VV^ere  *-ree  cr  -o'e  2r  -.:  ng  -'ountains  or  water  coolers  are  provided  fifty  percent 
shall  be  pe-mttea  to  oe  caicuiatec  to  oe  "*:.■  oerce'-t  plus  or  minus  one. 

F212  Sinks.  Kitchens,  Kitchenettes,  and  Wet  Bars 

F212  1  General    S  pks   Ktcnens  k  icnene"es  a-a  v'vet  bars  shall  comply  with  F212.1. 

F212.1.1  Kitchens,  Kitchenettes  and  Wet  Bars.  Where  kitchens,  kitchenettes,  or  wet  bars  are 

providec,  tney  sha^i  con-pi-v  A^th  S04. 

EXCEPTIONS;   1     h  mec  ca  care  facilities,  this  section  does  not  apply  to  patient  or  resident 

sieepmg  -oon-s  tnat  a^e  -qi  '-eo-irec  to  be  accessible  in  accordance  with  F223.2.  F223.3,  or 
F223  4 

2,  b  transient  icdgi'-g  'aahties.  this  section  ooes  not  apply  to  guest  rooms  that  are  not  required 
to  be  accessible  in  acooraance  .v^h  ►^22-1  2 

3,  In  detention  and  correctional  facilities  this  section  does  not  apply  to  housing  cells  not  required 
to  be  accessible  m  accordance  with  F233  2 

4,  r  residential  facilities,  this  sect  on  oces  '-•o-  apply  to  dwelling  units  that  are  not  required  to  be 
accessible 

F212.1.2  Sinks.  Where  sinks  are  provided,  at  least  5  percent,  but  not  less  than  one  of  each  type, 

provideo   n  each  accessible  room  or  soace  shai:  compiv  with  606. 

EXCEPTION:   Mop  or  service  5;nKs  a^e  '^ct  rea-.i'ec  to  be  accessible. 

F213  Toilet  and  Bathing  Facilities 

F213.1  General.  Where  toilet  facilities  and  bathing  fac///f/es  a^e  provided,  they  shall  comply  with  F213. 
Where  toilet  facilities  and  bathing  facilities  are  provdea  on  an  ^accessible  level,  toilet  facilities  and 
bathing  facilities  shall  also  be  provided  on  an  accessible  ie.el. 

F213.2  Toilet  and  Bathing  Rooms    vVhe^e  to  let  roon-s  are  p  o.  aed  each  toilet  room  shall  comply 

with  603    Where  bathing  rooms  are  provided,  eac^  bathmg  -ocn  shall  comply  with  603. 


Advisory  F213,2 


The  guidelines  allow  the  use  of  unisex  (or  single-user)  toilet  rooms  in  alterations  when  technical 

infeasibility  can  be  demonstrated.   Unisex  toilet  rooms  offer  benefus  to  peop  e  a'^c  jse  pe-scca^  :a'e 
assistants    For  this  reason,  it  is  advantageous  to  install  unisex  to'^e:  ^'cc'^s  "  ac^ition  to  accessible 
single-sex  toilet  rooms  m  new  facilities. 
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EXCEPTIONS:   1 ,   In  alterations  where  it  is  technically  infeasible  to  comply  with  603.  altering 
existing  toilet  or  bathing  rooms  is  not  required  where  a  single  unisex  toilet  room  or  bathing  room 
complying  with  F21 3.2.1  is  provided  and  located  in  the  same  area  and  on  the  same  floor  as  existing 
inaccessible  toilet  or  bathing  rooms. 

2  Where  exceptions  for  alterations  to  qualified  historic  buildings  or  facilities  are  permitted  by 
F202  5,  and  toilet  rooms  are  provided,  not  less  than  one  toilet  room  complying  with  603  or  a  unisex 
room  complying  with  F213.2.1  shall  be  provided. 

3  Where  multiple  single  user  portable  toilet  or  bathing  units  are  clustered  at  a  single  location,  at 
least  5  percent  but  not  less  than  one  toilet  unit  or  bathing  unit  at  each  cluster  shall  comply  with  603. 
Accessible  units  shall  be  identified  by  the  International  Symbol  of  Accessibility  complying  with  703.7 

4  Where  multiple  single  user  toilet  rooms  are  clustered  at  a  single  location  and  contain  fixtures  in 
excess  of  the  minimum  required  number  of  plumbing  fixtures  for  the  occupancy,  at  least  5  percent, 
but  not  less  than  one  toilet  room  for  each  use  at  each  cluster  shall  comply  with  603.  Accessible  toilet 
rooms  shall  be  identified  by  the  International  Symbol  of  Accessibility  complying  with  703.7. 

5  In  medical  care  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing  fec/7/f/es  that  are 
part  of  patient  or  resident  sleeping  rooms  not  required  to  be  accessible  in  accordance  with  F223 

6.  In  transient  lodging  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing  facilities  that 
are  part  of  guest  rooms  not  required  to  be  accessible  in  accordance  with  F224. 
7    In  detention  and  correctional  facilities,  this  section  does  not  apply  to  toilet  facilities  and  bathing 
facilities  that  do  not  serve  holding  cells  or  housing  cells  required  to  be  accessible  in  accordance  with 

F233 

8.  In  residential  facilities,  this  section  aoes  not  apply  to  toilet  facilities  and  bathing  facilities  that  are 

part  of  dwelling  units  that  are  not  required  to  be  accessible. 

F213  2.1  Unisex  Toilet  and  Bathing  Roonns.  A  unisex  toilet  room  shall  comply  with  603,  shall 
contain  one  water  closet  and  one  lavatory,  and  the  door  shall  have  a  privacy  latch    A  unisex  bathing 
room  shall  comply  with  603  and  shall  contain  at  least  one  shower  or  bathtub. 

F21 3.2.2  Signs.  Where  existing  toilet  or  bathing  rooms  are  altered  and  not  made  accessible. 

directional  signs  indicating  the  location  of  the  nearest  accessible  toilet  or  bathing  room  within  the 
facility  shall  be  provided    Such  signs  shall  comply  with  703.4  and  shall  include  the  International 
Symbol  of  Accessibility  complying  with  703  7    Where  existing  toilet  or  bathing  rooms  are  altered  and 
not  made  accessible,  the  accessible  toilet  or  bathing  room  shall  be  identified  by  the  International 
Symbol  of  Accessibility  complying  with  703.7. 

F213.3  Fixtures  and  Accessories.  Plumbing  fixtures  and  accessones  provided  in  toilet  or  bathing 
rooms  required  to  be  accessible  by  F213  2  shall  comply  with  F213.3 

F21 3.3.1  Toilet  Compartments.  Where  toilet  compartments  are  provided,  at  least  one  shall  be  a 
wheelchair  accessible  compartment  complying  with  604.8.1    Where  six  or  more  toilet  compartments 
are  provided,  a  non-wheelchair  accessible  compartment  complying  with  604.8.2  shall  be  provided  in 
addition  to  the  compartment  complying  with  604  8.1 .  Water  closets  in  such  compartments  shall 
comply  with  604 
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F213.3.2  Water  Closets.  Where  .vater  ccseis  a^e 
least  one  shah  comoiv  vvit^^  604. 


v-:ec   c,.,i  are  not  m  lonei  com  pa  amen  is,  ai 


F213.3.3  Urinals.   Where  un-ais  are  pre 


jez     dl  'tdbl 


;ha!l  comply  with  605. 


F21 3.3.4  Lavatories.  V^vhere  lavatones  are  provaec.  at  east  one  snail  comply  with  606.  Where  only 
one  accessible  lavatory  is  providea,  it  shall  not  be  located  in  a  toilet  compartment. 

F21 3.3.5  Mirrors.  Where  rnir'-ors  are  provided  a*  'east  c^e  shall  comply  with  603.3. 

F21 3.3.6  Operable  Parts  and  Dispensers    Whe-'e  ooeraoie  pans  a  sdb-  sers,  receptacles  or  other 

eduipment  are  provided,  at  least  one  of  each  r;.  oe  sha  '  co-'ply  with  309. 

F21 3.3.7  Bathing  Facilities.  Where  bathtucs  or  sncAers  are  provioea,  at  least  one  Dathtub 
complying  with  60?  or  at  least  one  shower  con^piving  with  608  shall  t>e  provided. 

F214  Laundry  Equipment 

F214.1  General.   Where  washing  machines  or  ciothes  c-ye'-s  are  pxvvicec  m  spaces  required  to  be 
accessible,  accessible  washing  machines  and  ciothes  ar> ers  co-^.plyng  with  611  shall  be  provided  in 
accordance  with  F214 


F214.2  Washing  Machines.  Where  three  or  fewer  wash'^ng  '^.achmes  a^e  orovidec 
be  accessible.  Where  more  than  three  washing  machines  are  provided,  a:  ieast  two  s^ 


east  c'e  5n,ail 
;  oe  a^zess  D.e, 


F214.3  Dryers.  Where  three  or  fewer  clothes  dnyers  are  provided,  at  least  one  sha'"  be  arress^-'p 
Where  more  than  three  clothes  dryers  are  provided,  a*  least  twc  snan  be  accessible. 

F215  Emergency  Alarm  Systems 

F215.1  Fire  Alarms.  Where  fire  alarm  systems  are  provided  m  public  use  or  common  ..se  a-eas  'n 
alarm  shall  provide  a  system  with  both  audible  and  visual  signals  complying  with  702.  Guest  rooms 
required  by  F224  to  have  accessible  alarms  shaii  comply  with 


:2  2  6 


Advisory  F215.1 


Unlike  audible  alarms,  visual  alarms  must  be  located  within  the  space  they  serve  so  that  the  signal  is 
visible. 
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F215.2  Other  Emergency  Alarm  Systems.  Where  emergency  warning  systems  other  than  for  fire  are 
provided  m  public  use  or  common  use  areas,  a  system  with  both  audible  and  visual  signals  shall  be 
provided 


Advisory  F215.2 


Facility  alarm  systems  (other  than  fire  alarm  systems)  that  do  not  instruct  occupants  to  evacuate  the 
facility,  such  as  those  used  for  tornado  warnings  and  other  emergencies,  must  provide  both  audible 
and  visual  notification,  but  are  not  held  to  the  technical  cntena  for  alarms  in  section  702.  Such  alarms 
need  to  be  differentiated  in  their  signal  from  fire  alarms  systems. 


F216  Signs 

F216.1  General,   Signs  snail  be  provided  in  accordance  with  F216  and  shall  comply  with  703, 

EXCEPTION:   In  detention  and  correctional  facilities,  signs  not  located  in  public  use  areas  shall  not 

be  required  to  compiy. 

F216.2  Permanent  Designations.  Where  extenor  signs  are  provided  as  permanent  designations  of 
permanent  interior  rooms  and  spaces  at  the  door  to  the  space  they  serve,  the  signs  shall  be  tactile  and 
shall  comply  with  703  2    Where  interior  signs  are  provided  as  permanent  designations  of  permanent 
intenor  rooms  and  spaces,  the  signs  shall  be  tactile  and  shall  comply  with  703.2.  Where  pictograms  are 
provided  as  permanent  designations  of  permanent  intenor  rooms  and  spaces,  the  pictograms  shall 
comply  with  703  6  and  shall  have  tactile  text  descnptors  complying  with  703.2. 


Advisory  F216.2 


"Permanent  designations"  label  interior  rooms  or  spaces  where  the  designation  is  not  likely  to  change 
over  time  Examples  include  mterior  signs  labeling  restrooms.  room  and  floor  numbers  or  letters,  and 
room  names  Tactile  text  descriptors  are  required  for  pictograms  that  are  provided  to  label  or  identify 
a  permanent  room  or  space  Pictograms  that  provide  information  about  a  room  or  space,  such  as  'no 
smoking, "  occupant  logos,  and  accessibility  designations,  are  not  required  to  have  text  descriptors. 


EXCEPTION:   This  requirement  shall  not  apply  to  signs  used  to  designate  building  addresses  or 
building  or  facility  names. 

F216.3  Directional  and  Informational  Signs.   Signs  that  provide  direction  to  or  information  about 
permanent  intenor  spaces  and  facilities  of  the  site  shall  comply  with  703.4. 


Advisory  F216.3 


Information  about  a  permanent  room  or  space  includes  rules  of  conduct,  occupant  load,  and  similar 
signs    Signs  providing  direction  to  permanent  rooms  or  spaces  include  those  that  identify  egress 
routes. 
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EXCEPTION;   Buildmg  directories   ne-^'uS   anc  ten-ioorarv  signs  are  not  requirea  to  comply  with 
703.4. 

F216.4  Exit  Doors.   Exit  doors  shah  be  de^t  ''ea  by  tactile  signs  complying  with  703.2. 
F217  Telephones 

F217.1  General.  Vvhere  coir^-operated  pubnc  pav  teiep*^ones  coiniess  public  pay  telephones,  public 
closed-circuit  telephones,  or  other  types  of  public  teleohones  a^e  orcvided,  accessible  public  telephones 
shall  be  provided  in  accordance  with  F2i  7  for  eacn  type  of  public  telephone  provided.   For  purposes  of 
this  section,  a  bank  of  telephones  shall  be  considered  two  or  more  adiacent  telephones. 

F217.2  Wheelchair  Accessible  Telephones.   vVnere  pub  ic  teiecnones  a^e  provided,  wheelchair 
accessible  telephones  corriplymg  with  704  2  shaH  be  prcvidec  m  accordance  w 'h  Tah'e  F217.2. 

Table  F217.2  Wheelchair  Accessible  Telephones 


Number  of  Telephones  Provided  on  a  Floor  or          Minimum  Required  Number  of  Wheelchair 

Level                                                              Accessible  Telephones 

"!  or  more  single  units 

1  pe^  floor  or  level 

1  bank 

1  per  floor  or  level 

2  or  more  banks 

1  oer  bank"" 

1    At  Least  one  telephone  per  ^loor  snail  provide  a  *orAarG  approach  complying  with  704.2.1 .2,  except  for 

extenof  nstaiiations  where  diai  tone  tirs*  scvice  s  avaiiabie 


anc  25  pe'-cent,  but 
CO— P'v'no  with 


F217.3  Volume  Controls.  AH  w/7ee/c/?a/raccess'b/e  telephones  required  Cv  F2' 

not  less  than  one.  of  all  other  public  telephones  provided  snan  have  .oiume  centre  a 

704,3.   Such  telephones  shall  be  identified  by  signs  conta'n:ng  p-cfoa^ams  c^  a  te'ecnone  ^an^^,^ 

radiating  sound  waves  complying  with  703  7 

EXCEPTION:   Pictograms  are  not  required  where  a  i  public  telephones  have  volume  control. 

F217.4  TTYs.    TTYs  complying  with  704  4  shall  be  provided  in  accorcance  with  F217.4. 


•  with 


Advisory  F217.4 


Separate  requirements  are  provided  based  on  the  number  of  p^bi  c  Da>  teiec^^cnes  orcv  ded  a'  a 
bank  of  telephones,  within  a  floor,  a  building,  or  on  a  site    One  TTY  ca^-  0'='  .sed  to  satisfy  more  than 
one  of  these  requirements.   For  example,  a  TTY  required  for  a  building  can  oe  used  to  sat•s^'  the 
requirement  for  at  least  one  rTV  on  a  site    Consideration  should  oe  givers  to  phone  systen^s  '"a\  can 
accommodate  both  digital  and  analog  transmissions  for  cor-ipat^bilitv  .v'th  dig  ta  ana  a-aiog  ""^s. 
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F217.4.1  Bank  Requirement.  Where  four  or  more  public  pay  telephones  are  provided  at  a  bank  of 
telephones,  at  least  one  puoiic  777  shall  be  provided  at  that  bank. 

EXCEPTION:    TTYs  are  not  required  at  banks  of  telephones  located  within  200  feet  (61  m)  of, 

and  on  the  same  floor  as.  a  bank  containing  a  oub'uc  TTY 

F21 7.4.2  Floor  Requirement.  Where  at  least  one  public  pay  telephone  is  provided  on  a  floor  of  a 
building,  at  ieast  one  oublic  7TY  shall  be  provided  on  that  floor, 

F217.4.3  Building  Requirement.   vVnere  at  least  one  public  pay  telephone  is  provided  in  a  public 
use  area  of  a  builamg.  at  least  one  public  riV  shall  be  provided  in  the  building  m  a  public  use  area 

F217.4.4  Site  Requirement.  Where  four  or  more  public  pay  telephones  are  provided  on  a  site,  at 
least  one  Dubhc  TTv  shall  be  orovided  on  the  site. 

F217.4.5  Rest  Stops,  Emergency  Roadside  Stops,  and  Service  Plaza.  Where  a  public  pay 
telephone  is  provided  at  a  public  rest  stop,  emergency  roadside  stop  or  service  plaza,  at  least  one 

public  TTV  shall  be  provided 

F217.4.6  Hospitals.  Where  a  public  pay  telephone  is  provided  sending  a  hospital  emergency  room, 
hospital  recoven;  room.,  or  hospital  waiting  roor7\  at  least  one  public  rrv  shall  be  provided  at  each 

such  iocation, 

F21 7.4.7  Transportation  Facilities.  Transportation  facilities  shall  be  provided  with  TTYs  in 
accordance  with  10C3  2  6  ana  1004.2,  in  addition  to  the  TTYs  required  by  F217.4. 

F21 7.4.8  Detention  and  Correctional  Facilities.   In  detention  and  correctional  facilities,  where  a 

public  pay  telephone  iS  provided  in  a  securec  area  used  only  by  detainees  or  inmates  and  secunty 
personnel  then  at  least  one  irv  shall  be  provided  in  at  least  one  such  area. 

F21 7.4.9  Signs    Identification  and  directional  signs  shall  be  provided  in  accordance  with  F217  4  9 

F21 7.4.9,1  Identification  Signs,   Public  TTYs  shall  be  identified  by  the  International  Symbol  of 

TTVcomDlying  with  703.7. 

F21 7.4.9.2  Directional  Signs.  Directional  signs  indicating  the  location  of  the  nearest  public  TTY 
shall  be  provided  at  al'  banks  of  public  pay  telephones  not  containing  a  public  TTY.   In  addition, 
where  signs  provide  drection  to  public  pay  telephones,  they  shall  also  provide  direction  to  public 
TTYs    Directional  signs  shall  comply  with  703  4  and  shall  include  the  International  Symbol  of 
rrv  complying  with  703.7. 

F217.5  Shelves  for  Portable  TTYs.  Where  a  bank  of  telephones  in  the  intenor  of  a  building  consists  of 
three  or  more  pubdc  pay  telephones,  at  least  one  public  oay  telephone  at  the  bank  shall  be  provided  with 
a  shelf  and  an  electrical  outlet  in  accordance  with  704,5, 
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EXCEPTIONS:    1.   This  requirement  does  not  appiv  tc  'he  securec  a-eas  oi  aetention  anc 
correctional  facilities  where  shelves  and  outlets  are  cohoited  for  ourooses  of  security  or  safety. 
2.  The  sneif  and  eiecyical  o^tiet  shal:  not  Oe  requ  -"ed  at  a  ba'"*-  o*  -eiepnones  with  a  TTY. 

F218  Transportation  Facilities 

F218.1  General.  Transportation  lacilities  snaii  compiy  with  Chapter  10. 

F219  Assistive  Listening  Systems 

F219.1  General.   Assistive  listening  systems  shall  oe  provioed  in  accoroa'-ce  with  F219  and  shall 

comply  with  706 

F219.2  Required  Systems.  In  each  assembly  area  whe^e  audible  communication  is  integral  to  the  use 

of  tne  space,  an  assistive  listening  system  shall  be  provded. 

EXCEPTION:   Othe^-  than  m  courtrooms,  tn.s  ^eaui'-ement  sha  I  ^■c*  apply  where  there  is  no  audio 
amplification. 

F219.3  Receivers.   Receivers  complying  wUh  706  3  shall  be  prov^aec  to^  assistive  listening  s-,  s*ems  in 

accordance  with  Taoie  F219  5.   Twenty  f've  percent  minimum  of  '•ece  ve-'s   out  not  less  than  -vvc   shall 
be  hearing-aid  compatiple  m  accordance  witn  706  -i 

Table  F219.3  Receivers  for  Assistive  Listening  Systems 


Capacity  of  Seating  in 
Assembly  Area 


Minimum  Required 
Number  of  Receivers 


Minimum  Numberof  Required 

Receivers  Required  to  be 

Hearing-aid  Compatible 


50  0!-  less 


51  to  200 


201  to  500 


501  to  1000 


100^  tc2000 


2001  and  over 


2  pius  "  per  25  seats  ce^  50 
seats^ 


2  plus  1  per  25  seats  over  50 


seats 


20  plus  1  per  33  seats  over  500 
seats 


1  per  4  receivers'" 


1  per  4  receivers^ 


55  dIus  1  pe-  50  seat?  over 
1000  seats' 


55  plus  1  pe-  100  seats  over 
2000  seats' 


1  per  4  receivers^ 


1  per  4  ■'ece  .e's 


1 .  or  fraction  thereof 
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F219.4  Signs.  VVnere  assistive  listening  systems  are  provided,  signs  shall  be  provided  to  inform  patrons 
of  the  avaiiabiiitv  of  the  system.  The  signs  shall  be  located  at  ticket  offices  or  windows,  where  ticket 
offices  or  ,vinGC'.\s  are  provided.  The  signs  shall  comply  with  703.4  and  snaii  include  the  International 
Symbol  of  Access  'o-  Heanng  Loss  complying  with  703.7. 

F220  Automatic  Teller  Machines  and  Fare  Machines 

F220.1  General.  Whe^e  automatic  teller  machines  or  self-service  fare  vending,  collection,  or  adjustmient 
machines  are  orovided   at  least  one  machine  of  each  type  at  each  location  where  such  machines  are 
provided  shail  comply  with  707.  Where  bins  are  provided  for  envelopes,  waste  paper,  or  othe--  purposes. 
at  least  one  of  each  tvoe  shall  comply  with  905. 

F221  Assembly  Seating 

F221.1  General.   In  a  motion  picture  house,  theater,  concert  hall,  stadium,  arena,  auditorium 
convention  center,  lecture  hail,  courtroom,  legislative  chamber,  public  meeting  room,  heanng  room,  or 
similar  assembly  area  tnat  contains  seating,  wheelchair  spaces,  companion  seats,  and  designated  aisle 
seats  shall  be  provided  and  shall  comply  with  F221  and  802  in  each  type  of  seating  area. 

F221.2  Wheelchair  Spaces.    Aheelchair  spaces  shall  be  provided  in  all  facilities  identified  in  F221  1 
and  in  each  luxury  box,  club  box,  and  suite  within  these  facilities.   Wheelchair  spaces  shall  be  integrated 

throughout  these  seating  areas. 

F221.2.1  Number.    A-hee/c/^a/r  spaces  shall  be  provided  in  accordance  with  Table  F221  2  1, 

Table  F221  2  1  Number  of  Wheelchair  Spaces 


.,       .         r  o     .   1                                                     Minimum  Required 
Number  of  Seats                                               .,       .         ,,,,.       ,  ?    .    « 

Number  of  Wheelchair  Spaces 

4  to  25 

1 

25  to  50 

2 

51  to  150 

4 

151  to  300 

5 

301  to  500 

6 

501  and  over 

6,  plus  1  for  each  100,  or  fraction  thereof,  over 

500 

1    installed  seats  plus  required  wheelchair  spaces 

F221.3  Readily  Removable  Companion  Seats.  One  readily  removable  companion  seat  complying 
with  802  7  shail  De  prov  ded  ior  each  wheeichair  space    Each  required  readily  removable  companion 
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seat  snail  provide  an  additional  wheelchair  space  covnp\y\ug  with  802.1,  802.2,  802.3,  802,4,  802.5,  and 
61 2.9  when  removed. 

EXCEPTIONS:  1.  Existing  companion  seats  shall  be  permitted  to  be  fixed  and  shall  not  be  required 
to  proviae  wneelchair  spaces. 

2.  Companion  seats  shall  be  permitted  to  be  fixed  and  shall  not  be  required  to  provide  wheelchair 
spaces  where  the  seating  capacity  is  300  or  fewer. 

F221  4  Designated  Aisle  Seats,  Aisle  seats  complying  with  802,8  shall  be  provided  in  all  assembly 

areas    Signs  notifying  patrons  of  the  availability  of  such  seats  shall  be  posted  at  the  ticket  office. 

EXCEPTION;   Designated  aisle  seats  are  not  required  in  luxury  boxes,  club  boxes,  or  suites. 

F221,4.1  Number,   One  aesignated  aisle  seat  complying  with  802,8  per  100  seats,  or  fraction 

thereof  snaii  oe  provided, 

F221  4,2  Location,  At  least  one  of  each  four  required  designated  aisle  seats  shall  be  located  on  an 
acce'i'i  !),f^  --nuie.  All  other  required  designated  aisle  seats  shall  be  located  not  more  than  two  rows 
from  an  accessible  route  serving  such  seats. 

F221,5  Vertical  Access.  Where  wheelchair  spaces  or  designated  aisle  seats  share  a  common 
accessible  route  that  ipcljdes  vertical  access  by  means  of  elevators  or  platform  lifts,  elevators  or 
platform  lifts  shall  be  provided  m  such  number,  capacity,  and  speed  as  to  provide  a  level  of  service 
equivalent  to  that  provided  m  the  same  seating  area  to  patrons  who  can  use  stairs  or  other  means  of 

veriicai  access.  ~ 

F222  Dressing.  Fitting,  and  Locker  Rooms 

F222,1  General.    .Vne'e  cress  ng  rooms,  fitting  rooms,  or  locker  rooms  are  provided,  at  least  5  percent, 

but  not  less  tr^.an  ere  of  eacn  tvce  of  i-se  -^  each  cluster  provided  shall  comply  with  803. 

EXCEPTION:   In  alterations,  where  it  is  technically  infeasible  to  provide  accessible  rooms  in 
accordance  with  F222.1 ,  one  room  for  each  sex  on  each  level  shall  be  accessible.  Where  only 
unisex  rocr-\<;  are  p'-ovicied  a"  accessible  unisex  room  shall  be  permitted 

F223  Medical  Care  Facility  Patient  or  Resident  Sleeping  Rooms 

F223,1  General    i"  ^censea  rrecica  and  long-term  care  facilities  where  people  receive  physical  or- 

-nea  cai  Uea\''^'en\  or  care  and  vvne^e  t^^e  period  c^  sta,  exceeds  twenty-four  hours,  accessible  patient  or 
"esiden:  sleeping  rooms  shaii  oe  pre.  nee  "  accordance  with  F223  and  shall  comply  with  805. 
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F223.1.1  Alterations.  Where  sleeping  rooms  are  altered  or  added,  the  requirements  of  F223  snali 
apply  only  to  the  sleeping  rooms  being  altered  or  added  until  the  number  of  accessible  sleeping 
rooms  complies  with  the  minimum  number  required  for  new  construction 


Advisory  F223.1.1 


In  alterations  and  additions,  the  minimum  required  number  is  based  on  the  total  number  of  sleeping 
rooms  altered  or  added  instead  of  on  the  total  number  of  sleeping  rooms  provided  in  a  facility.   As  a 
facility  IS  altered  ove^  time,  accessible  sleeping  rooms  may  be  dispersed  among  patient  care  areas 
such  as  pediatrics,  cardiac  care,  maternity,  and  other  units    In  this  way.  people  with  disabilities  may 
have  access  to  the  full-range  of  services  provided  by  a  medical  care  facility. 


F223.2  Hospitals,  in  general  purpose  hospitals,  psychiatric  facilities  and  detoxification  facilities,  at  least 
10  percent,  but  not  less  than  one,  of  the  patient  sleeping  rooms  shall  be  accessible. 

F223.3  Rehabilitation  Facilities.  In  hospitals  and  rehabilitation  facilities  that  specialize  in  treating 
conditions  that  affect  mobility,  and  in  units  within  hospitals  and  rehabilitation  facilities  which  specialize  in 
treating  conditions  that  affect  mobility.  100  percent  of  tne  patient  sleeping  rooms  shall  be  accessible 


Advisory  F223.3 


Conditions  that  affect  mobility  include  conditions  requinng  the  use  or  assistance  of  a  brace,  cane, 
crutch,  prosthetic  device,  wtieelcfiair,  or  powered  mobility  aid;  arthntic,  neurological,  or  orthopedic 
conditions  that  severely  limit  one's  ability  to  walk;  respiratory  diseases  and  other  conditions  which  may 
require  the  use  of  portable  oxygen;  and  cardiac  conditions  that  impose  significant  functional 
limitations    Facilities  that  may  provide,  but  that  do  not  specialize,  in  the  treatment  of  such  conditions, 
such  as  general  rehabilitation  hospitals,  are  not  subject  to  this  requirement  but  are  subject  to  section 
F223.2 


F223.4  Long  Term  Care  Facilities.   In  long  term  care  facilities,  at  least  50  percent,  but  not  less  than 
one.  of  the  resident  sleeping  rooms  shall  be  accessible 

F224  Transient  Lodging  Guest  Rooms 

F224.1  General.    Transient  lodging  facilities  shall  provide  guest  rooms  In  accordance  with  F224. 
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F224.1.1  Alterations.   vVhere  guest  rooms  are  alterea  or  adaea,  the  requirerrients  c"  -.L2-  ?' 3 
appiy  only  to  tne  guest  rooms  bemg  altered  or  added  until  the  number  of  accessible  g^es:  -  jcms 
compiles  with  the  minimum  number  required  for  neA  construction. 


Advisory  F224,1.1 


In  alterations  and  additions,  the  minimum  required  number  of  accessible  guest  rooms  is  based  on  the 

total  number  of  guest  rooms  altered  or  added  mstead  of  the  total  number  of  guest  rooms  provided  in  a 
facility.  Typically,  each  aiieration  of  a  facmtv  is  iim<itec  to  a  part  c.-^ia-  portion  of  the  facility.  When 
accessible  guest  rooms  are  added  as  a  '•esuit  o'  subsecent  aiterations.  compliance  with  F224.5  is 
likely  to  be  achieved. 


F224.1.2  Guest  Room  Doors  and  Doorways.  Entrance  anc  oassaae  aoors  an: 
within  all  guest  rooms  shall  provide  ciear  width  complying  with  -iO-i  2  3. 


into  and 


Advisory  F224.1.2 


Because  of  the  social  interaction  that  often  occurs  in  lodging  facilities  an  accessible  clear  opening 
width  IS  required  for  doors  and  doorways  to  and  within  all  guest  rooms,  including  those  not  required  to 
be  accessible    This  applies  to  all  doors,  including  bathroom  doors,  that  aiiov\  *.u  cassage    Oine- 
requirements  for  doors  and  doon//ays  in  section  404  do  not  appiy  to  guest  roo-^s  ^ct  reaurec  to  be 
wheelchair  accessible 


F224.2  Accessible  Guest  Rooms.   In  transient  lodging  facilities,  accessible  guest  -oo^^s  snai  oe 
provided  in  accordance  with  Table  F224.2  and  shall  comply  with  806  2 

Table  F224.2  Accessible  Guest  Rooms 


Total  Number  of 

Guest  Rooms 

Provided 

Minimum  Required 

Number  of 

Accessible  Rooms 

Without  Roll-in 

Showers 

M-mmum  Required             ^^^^,  ^^^^^^  ^, 

Number  of                Required  Accessible 
Accessible  Rooms                     ^^^^^ 
With  Roll-in  Showers 

1  to  25 

1 

0 

1 

26  to  50 

2 

0 

2 

51  to  75 

3 

1 

4 

76  to  100 

4 

1 

5 

101  to  150 

5 

2 

7 

151  to  200 

6                     !                     2 

8 
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Table  F224.2  Accessible  Guest  Rooms 


Total  Number  of 

Guest  Rooms 

Provided 

Minimum  Required           ...            „         .       . 
.,       .          ,                  Minimum  Required 
Number  of                          .,       ,       ^, 
A             ui    n                '             Number  of 
Accessible  Rooms            .             ..  .    „ 
,.,  ..       .  o    „                   Accessible  Rooms 
Without  RoM-jn              ,.,    ,    „    ,,  .     „, 

eu                            With  Roll-m  Showers 
Showers 

Total  Number  of 

Required  Accessible 

Rooms 

201  tc  300 

7 

3 

10 

301  to  400 

8 

4 

12 

401  to  500 

9 

4 

13 

501  to  1000 

2  percent  of  total 

1  percent  of  total 

3  percent  of  total 

1001  a-a  c.er 

20  plus  1  for  each  100, 
or  fraction  thereof,  over 

1000 

10  plus  1  for  each  100, 

or  fraction  thereof,  over 

1000 

30  plus  2  for  each  100, 

or  fraction  thereof,  over 

1000 

F224.3  Accessible  Beds.   In  rooms  or  spaces  having  four  or  more  beds,  the  number  of  beds  in  the 

room  or  space  required  to  nave  clear  floor  space  compiy'ng  with  806.2,3  shall  comply  with  Table  F224  3 

Table  F224.3  Accessible  Beds 


Total  Number  of  Beds  m  a  Guest  Room 

Minimum  Required 
Number  of  Accessible  Beds 

4  to  25 

1 

26  to  50 

2 

51  to  75 

4 

76  to  100 

5 

101  to  150 

7 

151  to  200 

8 

201  to  300 

10 

301  '0  400 

12 

401  to  500 

13 

501  to  1000 

3  percent  of  total 

1001  and  Over 

30  plus  1  for  each  100,  or  fraction  thereof,  over 

1000 
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F224.4  Communication  Features.   In  transient  lodging  facilities,  at  ieast  fifty  percent  of  me  totai 
number  of  guest  rooms  shall  have  accessible  communication  features  complying  with  806.3. 


F224.5  Dispersion.   Fifty  percent 


)'JT 


less  than  one,  o*  t^-e  guest  rooms  required  to  comply  with 


806  2  shall  also  comply  with  806  3    Guest  ^ooms  required  to  comply  with  806.2  and  guest  rooms 
required  to  comply  with  806.3  shail  be  dispersed  among  the  .'arious  classes  of  guest  rooms  and  shall 
provide  choices  of  types  of  rooms  types  of  beds,  and  other  amenities  comparable  to  the  choices 
provided  to  other  guests.  Where  tne  minimum  number  of  ^ooms  o^  cecs  ■'ecj  --ec:  "c  "e  accessible  is  not 
sufficient  to  allow  ■fo^  complete  dispersion,  roomis  c  bees  sha'^  De  a:SDe'sed  in  the  following  priority: 
room,  type,  bed  type,  and  am.enities 


Advisory  F224.5 


Factors  to  be  considered  m  providing  an  eauivalent  range  o*'  options  may  include,  but  are  not  limited 
to,  room  size,  bed  size,  cost,  view  oathroom  fixtures  such  as  hot  tubs  and  spas,  smoking  and 
nonsmoking,  the  number  of  beds,  and  the  number  of  rooms  provided. 


F225  Self-Service  Storage  Facilities 

F225.1  General.  Self-service  storage  facilities  s^ali  p-'ovide  accessible  individual,  self-storage  spaces  in 

accordance  with  Table  F225,1. 

Table  F225.1  Accessible  Self-Service  Storage  Facilities 


Minimum  Required 
Total  Spaces  in  Facility                                      ^^^^^^  ^^  Accessible  Spaces 

1  to  200 

5  percent,  but  not  less  than  1 

201  and  over 

1 0  plus  2  percent  o'  total  number  of  units  ove'' 

200 

F225.2  Dispersion.  Accessible  individual,  self-service  storage  spaces  snan  oe  d  soe'-sea  throughout 
the  various  classes  of  spaces  provided.  Where  more  classes  of  spaces  are  provided  t^an  the  number  of 
required  accessible  spaces,  the  number  of  accessible  spaces  shall  net  t:e  required  to  exr.eec  tr^at 
required  by  Table  F225  1    Accessible  spaces  shall  be  oerm 'tec  to  t:.e  ciSQe^sec  ^~  a  s  -g^e  building  of  a 
multi-building  facility 

F226  Dining  Surfaces  and  Work  Surfaces 

F226.1  General.  Where  dining  surfaces  and  work  surfaces  are  p'-ovided  in  accessible  spaces,  at  least 

five  percent,  but  not  less  than  one,  of  the  seating  and  standing  spaces  at  the  dinmg  surfaces  and  work 
surfaces  in  a  room  or  space  shall  comply  with  902, 
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F226.2  Dispersion.   Accessible  dining  surfaces  and  work  surfaces  shall  be  distributed  throughout  the 
space  or  facility  containing  such  elements. 

F227  Sales  and  Service  Counters 

F227.1  General.  Whe'-e  sales  or  service  counters  are  provided,  thev  shall  be  accessible  in  acco'-dance 
with  F227 

F227,2  Check-Out  Aisles    Where  check-out  aisles  are  provided,  accessible  check-out  aisles  shall  be 
provided  m  accordance  .vth  Table  F227,2.  Where  check-out  aisles  sen.'e  different  functions,  at  least 
one  accessible  check-out  aisle  shall  be  provided  for  each  tmction.   Where  check-out  aisles  are 
dispersed  throughout  the  building  or  facility,  accessible  check-out  aisles  also  shall  be  dispersed.  Cneck- 
out  aisles  required  to  De  accessible  shall  comply  witn  904  3 

EXCEPTION:   Where  cneck-out  aisles  are  aiiered  m  facilities,  at  least  one  of  each  check-out  aisie 
serving  each  function  snail  be  made  accessible  until  the  number  of  accessible  check-out  aisles 


complies  with  F 


n  O  7*      "^: 


Table  F227  2  Accessible  Check-Out  Aisles 


Total  Check-out  Aisles  of  Each  Function              Minimum  Required  Number  of  Accessible 

Check-Out  Aisles  of  Each  Function 

1  to-i 

1 

5  to  8 

2 

9  to  15 

3 

16  and  over 

3  plus  20  percent  of  additional  aisles 

F227.2.1  Identification.  Accessible  check-out  aisles  shall  be  identified  by  the  International  Symbol 
of  Accessibility  complying  with  703.7,  unless  all  check-out  aisles  in  the  facility  are  accessible    The 
sign  shall  be  above  the  check-out  aisle  in  the  same  location  as  the  check-out  aisle  number  or  type  of 

check-out  identification 

F227.3  Point  of  Sales  and  Service  Counters.  Where  point  of  sales  and  service  counters  are  provided 

for  sales  or  distnbut'co  o'  goods  or  sen/ices,  at  least  one  of  each  type  provided  shall  comply  with  904.4. 
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Where  such  counters  are  dispersed  throughout  the  building  or  faciiil^.  the  dctess/t»/e  counters  aiso  shall 
be  dispersed 


Advisory  F227.3 


Types  of  counters  that  provide  different  services  in  the  same  facility  include,  but  are  not  limited  to, 

order,  pick-up,  express,  and  returns    O'^e  continuous  counter  can  be  used  to  provide  different  types 
of  service.   For  example,  order  a^c  oicK-up  a^e  ai'tere-^t  servtces    it  v'.ould  not  be  acceptable  to 
provide  access  only  to  the  part  c^  the  ccunte'-  .vhe-e  orders  a^e  'aKen  v\r-e-  cders  are  picked-up  at  a 
different  location  on  tne  same  cou-^ter    Botn  t-e  craer  anc  0:->  -up  section  of  the  counter  must  be 
accessible. 


F227.4  Food  Service  Lines,   Food  se-A  ce  i  nes  sra  .  comply  with  904.5.  Where  self-service  shelves 

are  provided,  at  least  50  percent,  but  not  less  than  c^e   ;r  each  type  provided  shall  comply  with  308. 

F227.5  Queues  and  Waiting  Lines.  Ojeues  a^^d  waitng  i-es  se-v  cng  accessible  counters  or  cnecK- 
out  aisles  shall  comply  wilh  403. 

F228  Storage 

F228.1  General.   Where  storage  elements  are  p'-c.iaed  m  accessible  spacer,  at  least  one  o!  each  type 
shall  comply  with  S05 


Advisory  F228.1 


Fixed  or  built-in  storage  elements  include,  but  are  not  limited  to.  closets,  cabinets,  shelves  and 
drawers. 


F228.2  Lockers,  Where  lockers  are  provided  m  accessinie  spaces,  at  ^east  *'i.'e  oe^cent   tut  ^ct  ess 
than  one.  of  each  type  shall  comply  with  905. 

F228.3  Self-Servlce  Shelving.   Self-service  shelves  shai'  oe  -ocated  on  an  accessible  route  complying 
with  402.   Self-service  shelving  shall  not  be  required  to  comply  wf-  ^eac*-.  -a-^ge  provisions  of  308 


Advisory  F228.3 


Self-service  shelves  include,  but  are  not  limited  to,  library,  store,  or  post  office  shelves. 


F228.4  Coat  Hooks  and  Folding  Shelves,  Where  coat  hooKS  o'  foidmg  st^ei-.es  a-e  p^o, 

inaccessible  toilet  rooms,  toilet  compartments,  or  m  dressing,  fitting  o--  lOCKer  rooms  a-  ea; 
type  shall  be  provided  m  accessible  toilet  rooms,  toilet  compartments  c^  cess  ng  ?"tt  --c  s' 
rooms. 


]  ^n 

^e  ct  each 
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F229  Depositories,  Vending  Machines.  Change  Machines,  and  Mail  Boxes 

F229.1  Depositories.  Vending  Machines,  and  Change  Machines.  Where  provided,  at  least  one  of 
each  tyoe  of  depository,  vending  machine,  and  change  machine  shall  comply  with  309. 


Advisory  F229.1 


Depositories  .nclude.  but  are  not  limited  to.  night  receptacles  in  banks,  post  offices,  video  stores,  and 
libranes. 


EXCEPTION:   Dr-v'e-up-only  depositories  shall  not  be  required  to  comply  with  this  section. 

F229.2  Mail  Boxes.   vVnere  mail  boxes  are  provided  in  an  interior  location,  at  least  5  percent,  but  not 
less  than  one.  of  eacn  type  shall  comply  with  309.  In  residential  facilities,  where  mail  boxes  are  provided 
for  each  dwelling  umi.  mail  boxes  complying  with  309  shall  be  provided  for  each  dwelling  unit  required  to 
be  accessible  by  F234  1.1. 

F230  Windows 

F230,1  Windows,  Where  glazed  openings  are  provided  in  accessible  rooms  or  spaces  for  operation  by 
the  occupants,  at  least  one  opening  shall  comply  with  309,  In  accessible  rooms  or  spaces,  each  glazed 
opening  required  by  the  administrative  authority  to  be  operable  shall  comply  with  309, 

F231  Two-Way  Communication  Systems 

F231.1  General,   Where  a  two-way  communication  system  is  provided  to  gam  admittance  to  a  building 
or  facility  or  to  restncted  areas  within  a  building  or  facility,  the  system  shall  comply  with  708, 

F232  Judicial  Facilities 

F232.1  General.  Judicial  facilities  shall  comply  with  F232, 

F232.2  Courtrooms,   Eacf^  courtroom  shall  comply  with  F232  2. 

F232.2.1  Raised  or  Depressed  Areas.  Where  orovided,  areas  that  are  raised  or  depressed  and 
accessed  by  ramps  or  ^v/7ee/c/7a/r  (platform)  lifts  with  entry  ramps  shall  provide  unobstructed  turning 
space  complying  witn  304 

F232.2.2  Jury  Boxes  and  Witness  Stands,   Each  jun/  box  and  witness  stand  shall  have,  within  its 
defined  area,  clear  floor  space  complying  with  305, 

EXCEPTION:   In  alterations,  accessible  wheelchair  spaces  are  not  required  to  be  located  within 
the  defined  area  of  r-aised  jury  boxes  or  vvitne?s  stands  and  shall  be  permitted  to  be  located 
outside  these  spaces  where  ramp  or  lift  access  poses  a  hazard  by  restncting  or  projecting  into  a 
means  of  egress  required  by  the  appropriate  administrative  authority. 
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F232.2.3  Judges'  Benches  and  Courtroom  Stations.  Judges'  benches,  clerks'  stations,  bailiffs' 
stations,  deputy  clerks'  stations,  court  reporters'  stations  and  litigants'  and  counsel  stations  shall 
comply  with  902. 

F232.3  Holding  Cells.    .Vr.ere  provided,  central  holding  cells  and  court-floor  holding  cells  shall  comply 

with  F232  3 

F232.3.1  Central  Holding  Ceils.  Where  separate  central  holding  cells  are  provided  for  adult  male, 
juvenile  maie,  adult  female,  or  juvenile  female,  one  of  each  t>'pe  shall  comply  with  807.  Where 
central-holding  cells  are  provided  and  are  not  separated  by  age  or  sex,  at  least  one  cell  complying 
with  807.2  shall  be  o^ovided. 

F232.3.2  Court-Floor  Holding  Cells.  Where  separate  court-floor  holding  cells  are  provided  for 

adult  male,  juve^i  e  n^aie  adu^t  fen^aie,  or  juvenile  female,  each  courtroom  shall  be  served  by  one 
cell  of  each  type  conpiy  no  .v-th  807    Where  court-floor  holding  cells  are  provided,  which  are  not 

seoarated  o\  aoe  cf  sex  coj^'oo'^^s  s'^s  '•  re  se-.  ed  oy  at  least  one  cell  complying  with  807.2.  Cells 

■^^a>  se-'.e  t^ce  tna^  one  cojrt'oom. 

F232.4  Visiting  Areas.   Visitmg  areas  snai  comply  with  F232.4. 

F232.4.1  Cubicles  and  Counters    At  'east  five  percent,  but  not  less  than  one.  of  cubicles  shall 

compiy  with  902  on  both  the  visitor  and  detainee  sides.  Where  counters  are  provided,  at  least  one 
shall  comply  with  904.4,2  on  both  the  visitor  and  detainee  sides. 

EXCEPTION:  This  recuirement  shall  not  apply  to  the  detainee  side  of  cubicles  or  counters  at 

non-cctact  vsit  ''o  a'eas  ^c'  se^^''^g  aszess-b^e  holding  cells. 


F232.4.2  Partitions 

comply  with  904.6. 


:anitions  or  security  glazing  that  separate  visitors  from  detainees  shall 


F233  Detention  and  Correctional  Facilities 

F233.1  General.   Su-'amgs   faai  fes  c  portions  thereof,  in  which  people  are  detained  for  penal  or 
coTection  purposes  c   r  .vhich  tne  liberty  of  the  inmates  is  restricted  for  security  reasons  shall  comply 

vMth  F233. 


Advisory  F233.1 


■  a'^e  not  limited  to,  jails,  detention  centers,  and  holding  cells  in  police 
^^ectional  facilities  include,  but  are  not  limited  to,  prisons,  reformatories,  and  con-ectional 


Detention  facilities  include, 

stations 

centers. 
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F233.2  General  Holding  Cells  and  General  Housing  Cells  or  Rooms.  Accessible  general  holding 
cells  and  accessible  general  housing  cells  or  rooms  shall  be  provided  in  accordance  with  F233.2. 


Advisory  F233.2 


Accessible  cells  or  rooms  should  be  dispersed  among  different  levels  of  security,  housing  categories, 
and  holding  classifications  (e.g.,  male/female  and  adult/Juvenile)  to  facilitate  access.   Many  detention 
and  correctional  facilities  are  designed  so  that  certain  areas  (e.g.,  "shift"  areas)  can  be  adapted  to 
ser^e  as  different  types  of  housing  according  to  need.  For  example,  a  shift  area  serving  as  a  medium- 
secunty  housing  unit  might  be  redesignated  for  a  penod  of  time  as  a  high-security  housing  unit  to 
meet  capacity  needs    Placement  of  accessible  ceils  or  rooms  in  shift  areas  may  allow  additional 
flexibility  in  meeting  requirements  for  dispersion  of  accessible  cells  or  rooms. 


EXCEPTION:  Altered  cells  or  rooms  shall  be  accessible  in  accordance  with  regulations  issued  by 
the  appropnate  Federal  agency  having  authonty  under  section  504  of  the  Rehabilitation  Act  of  1973. 

F233.2.1  Accessible  Cells  or  Rooms.  At  least  two  percent,  but  not  less  than  one,  of  the  total 
number  of  cells  or  rooms  in  a  facility  shaW  comply  with  807.2. 

F233.2.2  Accessible  Beds.   In  .cells  or  rooms  having  four  or  more  beds,  the  number  of  beds  in  the 
cell  or  room  required  to  have  clear  floor  space  complying  with  807.2  shall  comply  with  Table  F224.3. 

F233.2.3  Communication  Features.  At  least  two  percent,  but  not  less  than  one,  of  the  total  number 
of  cells  or  rooms  equipped  with  audible  emergency  alarm  systems  or  permanently  installed 
telephones  within  the  cell  or  room  shall  comply  with  807.3. 

F233.2.4  Dispersion.  Fifty  percent,  but  not  less  than  one,  of  the  cells  or  rooms  required  to  comply 

with  807  2  shall  also  comply  with  807.3. 

F233,3  Special  Holding  Cells  and  Special  Housing  Cells  or  Rooms.  Where  special  holding  cells  or 
special  housing  cells  or  rooms  are  provided,  at  least  one  serving  each  purpose  shall  comply  with  807.2. 
Cells  or  rooms  subject  to  this  requirement  include,  but  are  not  limited  to  those  used  for  purposes  of 
onentation.  protective  custody  administrative  or  disciplinary  detention  or  segregation,  detoxification,  and 
medical  isolation. 

EXCEPTIONS:  1 .  Cells  or  rooms  specially  designed  without  protrusions  and  that  are  used  solely  for 
purposes  of  suicide  prevention  shall  not  be  required  to  comply  with  604.5. 
2.  Altered  cells  or  rooms  snail  be  accessible  in  accordance  with  regulations  issued  by  the 
appropnate  Federal  agency  having  authonty  under  section  504  of  the  Rehabilitation  Act  of  1973. 

F233.4  Medical  Care  Facilities.  Patient  bedrooms  or  cells  required  to  be  accessible  by  F223  shall  be 
provided  in  addition  to  any  medical  isolation  neils  required  to  be  accessible  under  F233.3. 

F233.5  Visiting  Areas.  Visiting  areas  shall  comply  with  F233.5. 


ARCHITE( 
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F233.5.1  Cubicles  and  Counters.  At  least  five  percent,  Dut  not  less  tnar,  or.e.  g:  cubicles  sna,; 
comply  With  902  on  both  the  visitor  and  detainee  sides    Where  counters  are  provided,  at  least  one 
shall  comply  with  904.4  2  on  boih  tne  visitc-  a'^a  oetainee  :■■  '---aie  s^aes. 

EXCEPTION:   This  requirement  shall  not  apply  to  tne  mmate  c  detainee  side  of  cubicles  or 
counters  at  non-contact  visiting  areas  not  serving  accessible  holding  or  housing  cells  or  rooms. 

F233.5.2  Partitions,   Solid  partitions  or  secu-  ty  grazing  that  separate  visitors  from  detainees  shall 
comply  witn  904  6. 

F234  Accessible  Residential  Facilities 

F234.1  General.   Res'dentiai  fac'iliVes  sha"  p''ov!de  dwelling  units  in  accordance  with  F234. 


Advisory  F234.1 


This  section  outlines  the  requirements  to-  -esidentiai  facilities  s^b  ect  tc  t^e  Architectural  Barners  Act 
of  1968.  The  facilities  covered  by  this  section,  as  weh  as  ether  facilities  not  addressed  or  covered  by 
these  sections,  may  still  be  subject  to  other  Fecerai  laws  sucn  as  the  Fair  Housing  Act  (42  U.S.C. 
3604  et.  seq.)  and  Section  504  of  the  Rehabilitation  Act  of  1973  (29  U  S.C.  794).   For  example,  the 
Fair  Housing  Act  requires  that  all  residential  buildings  naving  ''our  or  nic-e  units,  regara  ess  of  whether 
they  are  privately  owned  or  federally  assisted,  inciuae  cena^n  features  c'  accessible  anc  acaptable 
design  according  to  guidelines  established  by  the  U   S  Department  o*  housing  and  Urban 
Development  (HUDi    Further  information  on  these  laws  and  the  aopropnate  regulations  should  be 
consulted  before  proceeding  with  the  design  and  construction  of  resicential  housing  which  may  be 
covered  by  such  laws. 


F234.1.1  Accessible  Dwelling  Units.   In  residential  facilities  at  least  five  oercent.  but  not  less  t^an 
one  unit,  of  the  total  number  of  c/we///ng  umts  m  a  fac/7'fv' shaP  comply  win  1101  and  1102. 

EXCEPTION;  Where  residential  facilities  contain  ^ouf-  o-  'ess  a^^eihng  ^^-.:s  a'  east  five  percent, 
but  not  less  than  one  umt.  of  the  total  number  of  di^elhng  urns  r  t-^e  oroject  shall  comply  with 
1101  and  1102. 

F234.1.2  Accessible  Dwelling  Units,  Alterations.  Where  dwelling  u-its  are  altered  or  added,  the 
requirements  of  F234  shall  apply  only  to  the  dwelling  units  be  ng  aiiered  or  added  until  the  number  of 
accessible  dwelling  units  complies  with  the  minimum  numDe'"  -ea.--ec:  ^o''  ne.v  construction. 

F234.1.3  Communication  Features.  In  residential  facilities  at  east  two  percent,  but  not  less  than 
one  unit,  of  the  total  number  of  dwelling  units  m  a  fac///f>  sha''  comply  with  1101  and  1103. 

EXCEPTION:  Where  residential  facilities  contain  four  or  less  dwelling  units,  at  least  r^'C  perce.nt, 
but  not  less  than  one  umt,  of  the  total  number  of  dwelling  units  in  the  project  shall  comply  with 
1101  and  1103. 
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F234.1.4  Communication  Features,  Alterations.  Where  dwelling  units  are  altered  or  added,  the 

requirements  of  F234  shaii  appiy  on.y  tc  me  dwelling  units  being  altered  or  added  until  the  number  of 
dwelling  units  y\'<m  accessible  communication  'eatures  complies  with  the  minimum  number  required 
for  new  construction 

F234.1.5  Dispersion.   Duelling  units  requirea  to  comply  with  1 102  and  dwelling  units  required  to 
compiv  with  '  103  sria^  oe  dispersed  among  the  various  types  oi  dwelling  units  in  the  facility  and  shall 
provide  choices  o'  aweiimg  units  comparable  to  and  integrated  with  those  available  to  other 
residents 

EXCEPTION    S  ngje  level  dwelling  units  snaii  be  permitted  where  spaces  and  amenities  are 
equivalent  tc  those  provided  in  multi-level  dweilmg  units. 
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CHAPTER  3    BUILDIMG  BLOCKS 


CHAPTER  3:  BUILDING  BLOCKS 


301  General 

301.1  Scope.  The  provisions  of  this  chapter  apply  '.v^e-e  -eq.red  ov  Chapter  2  or  by  Chapters  4 
through  11. 

302  Floor  or  Ground  Surfaces 

302.1  General.   Floo^  and  ground  su'-faces  sha"  be  stable  f^rn-  and  slio  ^es^stani  and  shall  comply  with 

302, 


Advisory  302.1 


A  stable  surface  is  one  that  remains  unchanged  by  contaminants  c  applied  force,  so  that  when  the 
contaminant  or  force  is  removed,  the  surface  returns  to  its  original  ccnd'tion.  A  ^'^m  surface  resists 
deformation  by  eitner  indentations  or  particies  moving  on  its  surface    A  slip-resisiar*  s^r'ace  provides 
sufficient  frictionai  counterforce  to  the  forces  exerted  'r  waiKmg  to  perm^:  sa*e  ambulation. 


302.2  Carpet.  Carpet  or  carpet  tile  shall  be  securely  attached  and  shall  have  a  firm  cushio-  cac   ?r 
backing  or  no  cushion  or  pad.  Carpet  or  carpet  tile  shall  have  a  level  loop,  textured  iooo,  leve.  c„! ;;  ^e 
level  cut/uncut  pile  texture.   Pile  height  snail  be  1  2  mch  (13  mrr,\  maximum   Exposed  edges  o*  ca^ce'. 
shall  be  fastened  to  floor  surfaces  and  shall  have  trim  along  t'':e  entire  ler^gtn  o'  t-c-  exposeo  eage 
Carpet  edge  trim  shall  comply  with  303. 


Figure  302.2 


V2  max 

13         \^ 


^Jj^ 
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Carpets  and  permanently  affixed  mats  can  significantly  increase  the  amount  of  force  (roll  resistance) 
needed  to  propel  a  wheelchair  over  a  surface    The  firmer  the  carpeting  and  backing,  the  lower  the  roll 
resistance    A  p^le  thickness  up  to  1/2  inch  (13  mm  >  ^measured  to  the  backing,  cushion,  or  pad)  is 
allowed  aithougn  a  lower  p^e  provides  easier  wheelchair  maneuvering.   If  a  backing,  cushion  or  pad 
is  used,  It  must  be  ^'irm    Prefe-ably,  carpe*  oad  should  not  be  used  because  the  soft  padding 
increases  roll  resistance. 


302.3  Openings.  Openings  ^n  'loor  or  ground  surfaces  shall  allow  passage  of  a  sphere  not  more  than  1/ 
2  inch  (13  mm)  diamete^  except  as  allowed  in  407  4  7.  408.  and  1003.   Elongated  openings  shall  be 
placed  so  that  the  long  dimension  is  perpendicular  to  the  dominant  direction  of  travel. 


Figure  302.3 


dominant  direction  of 
travei 


long  dimension  perpendicular 
to  dominant  direction  of  travel 


V2max 


13 


303  Changes  in  Level 


303.1  General.  Where  changes  in  level  a^e  oermitted  m  floor  or  ground  surfaces,  they  shall  comply  with 
303. 
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303.2  Vertical.  Changes  in  level  of  1  4  inch  (6  4  mm)  high  rr,ax'rrum  shaii  De  ze-Ti^nei  'z  De  ;ei'cal. 


303.3  Beveled.  Changes  in  leve^  between  1  4  :nc-   5.4  m-ns  h,gh  nrn^jm  ana  1/2  inch  (13  mm)  high 
maximum  shall  be  beveled  with  a  sIodb  not  steeper  tnan  i  2 


Advisory  303.3 


The  bevel  should  be  applied  to  the  entire  level  change. 


303.4  Ramps.  Changes  in  level  greater  than  1/2  inch  (13  mmi  nigfi  shall  be  rampec 
with  405  or  406. 

304  Wheelchair  Turning  Space 

304.1  General.   lV/iee/c^a/r turning  space  snali  comply  with  304 

304.2  Floor  or  Ground  Surface.  Floe  or  ground  surfaces  ot  a  turning  space  s'-a 

Changes  in  level  are  not  permitted. 

EXCEPTION:   Slopes  not  steepen-  than  1 :48  shall  be  pe-T^'tted. 

304.3  Size.    Whee/c^a/r  turning  space  shall  comply  with  304,3.1  or  304.3.2. 


■na  shall  comp^) 


■^Z  V  »^  *'~  3C2. 
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304.3.1  Circular  Space.   The  iv/7ee/c/7a/r turning  space  shall  be  a  space  of  60  inches  (1525  mm) 
diameter  minimum.   The  space  shall  be  permitted  to  include  knee  and  toe  clearance  complying  with 
306. 


Figure  304.3.1 

60  min 

1525 

304.3.2  T-Shaped  Space.  The  wheelchair  tummg  space  shall  be  a  T-shaped  space  within  a  60  inch 
(1525  mm)  minimum  square  with  arms  and  base  36  inches  (915  mm)  wide  minimum.  Each  arm  of 
the  T  shall  be  clear  of  obstructions  1 2  i-cnes  (305  mmi)  minimum  in  each  direction  and  the  base  shall 
be  clear  of  obstructions  24  inches   610  mm^  minimum.   Such  space  shall  be  permitted  to  include 
knee  and  toe  clearance  comDiving  with  306  only  at  the  end  of  either  the  base  or  one  arm. 
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:hapter3  building  blocks 


304.4  Doors.   Docs  s*^.3  I  be  De'"m^ttec!  to  swing  inio  a  /.neec/rt/r  lurmng  space  uniess  oine' 
specif  62 


305  Clear  Floor  or  Ground  Space 
305.1  General    C  ea-  ^oo'  c 


OJ'^G    sDd. 


s'a,,  coiriply  with  305. 


:lear  floor  or  ground  space  shall 


305.2  Floor  or  Ground  Surfaces    Fco'  c  gro   r-^c!  s.,-^3ces  :' 

ccmD'y  With  3CZ    Changes  -n  ^eve  a-e  net  cer-^itte:; 

EXCEPTION,   Slopes  net  steeper  tnan  1  48  shai.  oe  :;ermitted. 

305.3  Size.  T'-o  clear  floe-  or  ground  soace  s'^a''  be  3C  ^^^c'^es  (760  mm)  minimum  by  48  inches  (1220 

rnrn)  nmirriUTi. 


Figure  305.3 

48  min 

1220 

*i 

L 

L 

30  min 

C 
CO 

305.4  Knee  and  Toe  Clearance.  Uniess  otherv^ise  speci^ed,  c'ea^  ^oo'-  or  ground  space  shall  be 

permitted  to  include  knee  and  toe  clearance  complying  with  305. 


305.5  Position.   Unless  othenA-ise  specified  clea^  floor  or  c' 
forward  or  parallel  approach  to  an  element. 


.,-  r-  --^  '  ^  i^    Q  ^ 


a-  06  positio^ec  'c  e  ■' 
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305.6  Approach.  One  f  j    u-^oDstructea  side  ot  tne  clear  floor  or  ground  space  shall  adiom  or  overlap  an 
accessible  route  c-  adjOin  another  clear  floor  or  ground  soace 


Figure  305.6 
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48jnin 
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30  min 
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(a) 
forward 


(b) 
parallel 


305.7  Maneuvering  Clearance.  Where  a  clear  floor  or  ground  space  is  located  in  an  alcove  or 

othen/;ise  confined  on  all  or  part  of  three  sides,  additional  maneuvering  clearance  complying  with  305 
shall  be  provided  in  accordance  with  305.7.1  and  305.7.2. 

305.7.1  Forward  Approach.  Where  the  depth  of  the  alcove  or  other  confined  area  exceeds  24 

inches  (610  mm),  the  width  o^  the  clear  floor  space  shall  be  36  inches  (915  mm)  minimum. 
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305.7.2  Parallel  Approach.   vVnere  f^G  depth  o*  the  alcove  or  othe-  oo''*'r,ea  a^ea  c-xreeo^  "  ■" 
inches  ;380  mm,  the  ^engtn  of  the  ciea'  ioof  soace  snail  be  60  inches  fi525  mm;  mimmium. 


306  Knee  and  Toe  Clearance 


306.1  General.  V^here  space  beneath  an  object  is  :nciudea  as  oa'"  r*  c  ear  floor  or  grounc  scace  or 
wheelchair Xurning  space,  the  space  shall  cc^Div  with  3C6    Aaai'icna^  space  s^'^a^  •\;'  'ce  crc  tj  *eci 
beneath  an  object:  however,  such  additicnai  space  shal:  n,o'  oe  ccns  oe^e:^  as  ha^-  ?•  :^e  :  ea- ' : 
ground  space  or  ivhee/cria/.'' tjrnmg  space. 


,nr 


Advisory  306.1 


Clearances  are  measured  in  relation  to  the  usable  clear  *!oo''  soace  "ot  necessa''"v  to  *^^e  ve^t'ca' 
support  for  an  element.  When  determining  clearance  i.nder  a-  oc  ect  'cr  ^equ^-eo  turning  or 
maneuvering  space,  care  should  be  taken  to  ensure  the  space  iS  ciea^  c'  a-v  costructions. 
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Figure  306.2 
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306.2.1  General.  Space  under  an  object  between  the  floor  or  ground  and  9  inches  (230  mm)  above 
the  floor  or  ground  shall  be  considered  toe  clearance  and  shall  comply  with  306.2. 

306.2.2  Maximum  Depth.  Toe  clearance  shall  extend  25  inches  (635  mm)  maximum  under  an 
object 

306.2.3  Minimum  Required  Depth    Where  toe  clearance  is  required  at  an  element  as  part  of  a 
clear  floor  space,  the  toe  clearance  shall  extend  17  inches  (430  mm)  minimum  under  the  element. 

306.2.4  Additional  Clearance    Space  extending  greater  than  6  inches  (150  mm)  beyond  the 
available  knee  clearance  at  9  incr^es  <  230  mm)  above  the  floor  or  ground  shall  not  be  considered  toe 
clearance 

306.2.5  Width.  Toe  clearance  snail  oe  30  incnes  (76Q  mm)  minimum  in  width. 
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306.3  Knee  Clearance 


Figure  306.3 
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306.3.1  General.   Space  under  an  object  between  9  'nc^es  i25C  '^n-v  ana  2"  "c-es   555  mm; 
above  the  floor  or  ground  shall  be  considered  knee  clearance  and  shaii  compiv  with  305. 3. 

306.3.2  Maximum  Depth.  Knee  clearance  shall  extend  25  mcnes  (635  r^r^'  r^aximu^-'  unde'-  a" 
object  at  9  inches  (230  mm)  above  the  floor  or  ground, 

306.3.3  Minimum  Required  Depth.  Where  knee  clearance  is  '■equ^^ed  unae'  a"  eiement  as  part  of 

a  clear  floor  space,  the  knee  clearance  shall  be  11  inches  (280  mm   minimum  -^  deptr  at  9  -ncnes 
(230  mm)  above  the  floor  or  ground,  and  8  inches  (205  mm)  minimum;  >n  deotn  a!  27  inches   685 
mm)  above  the  floor  or  ground 

306.3.4  Clearance  Reduction.  Between  9  inches  (230  mm)  and  27  inches  -'OBS  mmr  above  the 
floor  or  ground,  the  knee  clearance  shall  be  permitted  to  reduce  at  a  rate  cf  "   -c^  '25  n-n-   for  pgch 
6  inches  (150  mm)  in  height. 

306.3.5  Width.  Knee  clearance  shall  be  30  inches  (760  mmi  mmmum  -^  widt" 
307  Protruding  Objects 

307.1  General.  Protruding  objects  shall  comply  with  307. 
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307.2  Protrusion  Limits.  Objects  with  leading  edges  more  than  27  inches  (685  mm)  and  not  more  than 
80  inches  (2030  mm.  abcve  the  floor  or  ground  shall  protrude  4  inches  (100  mm)  maximum  horizontally 
into  the  circulation  path. 


Figure  307.2 
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Advisory  307.2 


The  two  principle  cane  techniques  are  the  touch  technique,  where  the  cane  is  arced  from  side-to-side 
and  touches  points  outside  both  shoulders,  and  the  diagonal  technique,  where  the  cane  is  held  in  a 
stationan/  position  diagonally  across  the  body  with  the  tip  just  above  the  ground  at  a  point  outside  one 
shoulder  and  the  handle  extended  to  a  Domt  outside  the  other  shoulder.  When  on^  of  these 
techniques  is  used  and  the  eiement  -s  'H  the  detectable  range,  it  gives  a  person  sufficient  time  to 
detect  the  element  with  the  cane  before  there  is  body  contact. 


EXCEPTION: 

from  the  wall. 


Handrails  se^y\rq  sta  rs  ana  ramps  shall  protrude  4-1/2  inches  (115  mm)  maximum 


307.3  Post-mounted  Objects.   Free-standing  objects  mounted  on  posts  or  pylons  shall  overhang  12 

inches  (305  mm  i  maximum  when  located  27  inches  (685  mm)  minimum  and  80  inches  (2030  mm) 
maximum  above  the  floor  or  ground    Where  a  s^gn  or  other  obstruction  is  mounted  between  posts  or 
pylons  and  the  clear  distance  between  tne  posts  or  pylons  is  greater  than  12  inches  (305  mm),  the 
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lowest  edge  o^  sucn  sign  or  obstruction  s^^ai^  oe  2^  --c^es  ^685  't^'-'^    maxi^^u'^ 
minimum  above  the  floor  or  ground 


■Tc'^es 


Figure  307.3 
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EXCEPTION-   This  requirement  shall  not  apply  to  sloping  oo'^ions  o*  nan-j-a  is  ?e^ 
ramps. 


stag's  a' 
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307.4  Reduced  Vertical  Clearance.  Guardrails  or  other  barriers  shall  be  provided  where  the  vertical 
clearance  is  less  than  8C  mches  1,2030  mm)  high.  The  leading  edge  of  such  guardrail  or  barrier  shall  be 
located  27  inches  (685  mm)  maximum  above  the  floor  or  ground. 


EXCEPTION;  Door  closers  a^^:::  dec  s'ods  $r^ali  be  permitted  to  be  78  inches  (1980  mm)  minimum 
above  the  floor  or  grouna. 

307.5  Required  Clear  Width.  P-otr:;ding  ob'ec^s  shall  not  reduce  the  clear  width  required  for  accessible 
routes. 

308  Reach  Ranges 

308.1  General.  Reach  ranges  shall  compiv  with  308 


Advisory  308.1 


The  following  table  provides  guidar-ce  op  'eac*^  ranges  for  children  according  to  age  where  building 
elements  such  as  coat  hooks  iocl<.ers  or  controls  and  operating  mechanisms  are  designed  for  use 
primarily  by  children.  These  dimensions  apply  to  either  fonA/ard  or  side  reaches.  Accessible 
elements,  controls,  and  operating  mechanisms  designed  for  adult  use  or  children  over  age  12  can  be 
located  outside  these  ranges  bu*  ^T^ust  be  vv  thi^^  the  adult  reach  ranges  required  by  308. 
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Children's  Reach  Ranges 

Forward  or  Side 
Reach 

Ages  3  and  4                 Ages  5  through  8            Ages  9  through  12 

High  (maximum)         1          36  in  (915  mm) 

40  in  (1015  mm) 

44  in  (1120  mm) 

Low  (minimum)                  20  in  (510  mm) 

18  in  (455  mm) 

16  in  (405  mm) 

308.2.1  Unobstructed.  Where  a  clear  floor  or  ground  space  allows  onK  a  ^cv.^a'-d  acD'^oac'r^  to  an 
object  and  is  unobstructed,  the  high  forward  reach  snaH  be  48  inches  .  '220  n;Ti,  T.ax  ^-u-^  a-^d  the 
low  forward  reach  shall  be  15  inches  (380  rnrri!  rrsiPim^^m  aDcve  the  floor  :r  ground 


308.2.2  Obstructed  High  Reach.  Where  a  ciear  ^loor  or  grouna  space  a^iows  o-^'v  a  'or/va-o 
approach  to  an  object  and  the  high  forward  reach  is  over  an  obstruction  :ne  cea-  ^oor  space  s'^aJ 
extend  beneath  the  object  for  a  distance  not  less  than  the  required  reach  aect'^  o%e'  ^""8  cDstruction 
The  high  forward  reach  shall  be  48  inches  M220  mmi  maxima-^  where  tnn  rean^  ::ect^  s  20 


feb 
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(510  mm)  maximum    Whe^e  the  reacr-  depth  exceeds  20  inches  (510  mm),  the  high  forward  reach 
shall  be  44  inches  (1120  mm   maximum  and  the  reach  depth  shall  be  25  inches  (635  mm)  maximum. 


20  max 


(a) 


Figure  308.2.2 


>  20-25  max 


510-635 


(b) 


308.3  Side  Reach. 

308.3.1  Unobstructed.  Where  a  dear  floor  or  ground  space  allows  a  parallel  approach  to  an 
element  and  the  side  reach  is  unobstructed  the  high  side  reach  shall  be  54  inches  (1370  mm) 
maximum  and  the  low  side  reach  shall  be  1 5  inches  (380  mm)  minimum  above  the  floor  or  ground. 


Figure  308.3.1 
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EXCEPTION:  An  obstruction  shall  be  permitted  between  tne  c  ea^  t,oc-  c^  g-cun^  space  ana  :r,e 
element  where  the  depth  of  the  obstruction  is  '  0  inches   255  m-ri ,  -naximum. 

308.3.2  Obstructed  High  Reach.  Where  a  clear  fioo^  or  grouna  space  aMCAS  a  ca^a  e  apc^ca,:^-  to 

an  object  and  the  high  side  reach  is  over  an  obstruction  the  height  of  the  ot^st^^ct  c-  s^at  ce  34 
inches  (865  mm)  maximum  and  the  depth  of  the  obstruction  s^ai^  be  24  .nches  5'C  -tt   '-ax-r-^T] 
The  high  side  reach  shall  be  54  inches  (1370  mm)  maximum  for  a  reach  depth  of  10  inc-es  ,255 
mm)  maximum.   Where  the  reach  depth  exceeds  10  inches  (255  mm;  the  high  side  -eac"  s'-a    oe 
46  inches  (1170  mm)  maximum  for  a  reach  depth  of  24  inches  (510  mm;  maximum. 


Figure  308.3.2 
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309  Operable  Parts 

309.1  General.   Operable  parts  shall  comply  with  309. 

309.2  Clear  Floor  Space.  A  clear  floor  or  ground  space  complying  with  305  snaii  be  provioea. 

309.3  Height.  Operable  parts  shall  be  placed  within  one  or  more  of  the  reach  --anges  soec'ed  n  308. 

EXCEPTION:  This  requirement  does  not  apply  where  the  use  of  special  eauipment  Dictates 
otherwise  or  where  electhcal  and  communications  systems  receptacles  are  net  ncrmaiiy  mtenaea  *c 
use  by  building  or  facility  occupants. 

309.4  Operation.  Operable  parts  shall  be  operable  with  one  hana  and  shaii  not  require  tight  g^asDng, 
pinching,  or  twisting  of  the  wrist,  The  force  required  to  activate  operable  parts  shall  be  5  lb  (22.2  N; 
maximum. 
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CHAPTER  4:  ACCESSIBLE  ROUTES 


401  General 

401.1  Scope.  Accessible  routes  and  accessible  means  of  egress  requirea  Dy  C^apte^  2  s'^a^'  cc-^piv 
with  the  applicable  provisions  of  this  chapter. 

402  Accessible  Routes 

402.1  General.  Accessible  routes  shall  comply  with  402. 

402.2  Components.  Accessible  routes  shall  consist  of  one  or  more  of  the  following  components 
walking  surfaces  with  a  slope  not  steeper  than  1 :20,  doorways,  ramps,  elevators  ana  piattorm 
{wheelchair)  lifts.  All  components  of  an  accessible  route  shall  comply  with  the  apDMcabie  ooi.ons  c*  t-  s 
chapter. 

403  Walking  Surfaces  ~ 

403.1  General.  Walking  surfaces  that  are  a  part  of  an  accessible  route  shall  compiy  witn  403. 

403.2  Floor  or  Ground  Surface.  Floor  or  ground  surfaces  sha!'  comply  with  302 

403.3  Slope.  The  running  slope  of  walking  surfaces  shall  be  not  steeper  than  i  .20.   The  cross  slope  ot 
walking  surfaces  shall  not  be  steeper  than  1 :48. 

403.4  Changes  in  Level.  Changes  in  level  shall  comply  with  303. 

403.5  Clear  Width.  The  clear  width  of  walkmg  surfaces  shali  be  36  inches  tS' 5  r^rv.)  minimum. 
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EXCEPTION:  Tne  dear  wdth  s^a^^  te  cp^'^^tted  to  be  reduced  to  32  inches  (815  mm)  minimum  for 
a  length  of  24  inches  (610  mm)  maximum,  provided  that  reduced  width  segments  are  separated  by 
segments  that  are  48  mches  (1220  mm)  minimum  in  length  and  36  inches  (915  mm)  minirr.um  in 
width, 

403.5.1  Clear  Width  at  Turn.  Where  the  accessible  route  makes  a  180  degree  turn  around  an 
object  which  is  less  than  48  inches  (1220  mm)  wide,  clear  width  shall  be  42  inches  (1065  mm) 
minimum  approaching  the  turn  48  mches  '1220  mm)  minimum  at  the  turn  and  42  inches  (1065  mm) 
leaving  the  turn. 


Figure  403.5.1 
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EXCEPTION:  This  requirement  shall  not  apply  where  the  clear  width  at  the  turn  is  60  inches 

(1525  mm)  minimum. 

403.5.2  Passing  Spaces.   A-  accessible  route  with  a  clear  width  less  than  60  inches  (1525  mm) 
shall  provide  passing  spaces  at  intervals  of  200  feet  (61  m)  maximum.   Passing  spaces  shall  be 
either  a  60  inch  (1525  mm)  minimum  by  60  inch  (1525  mm)  minimum  space,  or  an  intersection  of  two 
walking  surfaces  which  provide  a  T-shaped  space  complying  with  304  provided  that  the  stem  and 
arms  of  the  T-shaped  space  extend  48  inches  i1220  mm)  minimum  beyond  the  intersection. 
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403.5.3  Protruding  Objects.  Protruding  objects  s^^a  i  cor 
reduce  the  reauired  ciear  vviat*^. 


v.  t^-  307.  Protruding  objects  shall  not 


Advisory  403.5.3 


The  height  of  the  dear  or  unobstructed  space  iS  considered  from  the  floor  or  ground  to  80  inches 
(2030  mm)  above  the  floor  or  ground,  unless  specified  cthe-.-vse. 


404  Doors  and  Doorways 

404.1  General.   Doors  and  doorv^-ays  that  are  part  of  an  accessible  route  snail  comply  with  404. 

404.2  Manual  Doors  and  Doorways.   Manua'  doo^s  and  docvvavs  and  -nan-a'  dates  including  ticket 
gates,  shall  comply  with  404,2 

EXCEPTION:  Doors,  doorways,  and  gates  designed  to  be  coe-ated  only  by  security  personne,  shall 
not  be  required  to  comply  with  404.2.7.  404.2  8  and  404.2,9. 


404.2.1  Revolving  Doors  and  Turnstiles.  Manuai  revoivr 
be  part  of  an  accessible  route. 


d  •'evoivina  tu-'s 


404.2.2  Double-Leaf  Doors.  At  least  one  of  the  active  leaves  of  doc^'-'avs  w't^  two  ^ndeoende^'iv 
operated  leaves  shall  comply  with  404.2.3  and  404.2,4, 


Figure  402.2.2 


32  min 


404.2.3  Clear  Width.   Doorways  shail  have  a  clear  opening  o'  32  inches  ^815  mm)  minimum.  Clear 
openings  of  doorways  with  swinging  doors  shall  be  rneasured  between  the  face  of  the  door  and  the 
stop,  with  the  door  open  90  degrees.  Openings  more  than  24  -^ches  (610  mm)  in  depth  shait  provide 
a  clear  opening  of  36  inches  (915  mmi  minimum.  There  shail  oe  no  o''c  ect^ons  ("to  tne  reQ:j;'-eo 
clear  opening  width  lower  than  34  inches  (865  mmi  above  the  tioor  c'  o'cu-d    P-oiections  into  *^v 
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Clear  opening  width  between  34  inches  (865  mm)  and  80  inches  (2030  mm)  above  the  floor  or 
ground  shal^  '^ot  exceeo  4  inches  (100  mm). 

r 

Figure  404.2.3 
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EXCEPTION;   In  alteraaors  a  projection  of  5/8  mch  (16  mm)  maximum  into  the  required  clear 
width  shall  be  permitted  for  thejatch  side  stop. 

404.2.4  Maneuvering  Clearances. 

404.2.4.1  Swinging  Doors.  Approaches  to  swinging  doors  shall  have  maneuvering  clearances 

complying  with  Tabie  404  2  4.  i . 

Table  404.2.4.1  Maneuvering  Clearances  at  Manual  Swinging  Doors 

Type  of  Use 

Minimum  Maneuvering  Clearance^ 

t 

Approach  Direction 

Door  Side 

Perpendicular  to 
Doorway 

Parallel  to  Doorway 

(beyond  latch  side 

unless  noted) 

From  front 

P.,: 

50  inches  (1525  mm) 

18  inc 
0  inc 

hes  (455  mm) 

From  front 

Push 

48  inches  (1220  mm) 

— ) 

;hes  (0  mm)^ 

From  hinge  side 

Pull 

60  inches  (1525  mm)     1      36  inches  (915  mm) 

From  hinge  side 

Pull 

54  inches  (1 370  mm)        42  inches  (1 065  mm) 

From  hinge  side 

Push 

42  inches  (1065  mm)^    ;     22  inches  (560  mm)"^ 

From  latch  side 

Pull 

48  inches  (1220  mm)^ 

24  inches  (610  mm) 

From  latch  side 

Push 

42  inches  (1065  mm)® 

24  inches  (610  mm) 
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1.  Maneuver;ng  ciea-ances  snan  re  uae  Te  'j  ■  vv.dtn  o:  ;re  aocrway. 

2.  Ada  12  incnes  ^305  '^rr)  ,'  c:ose^  and  latcn  a^e  provided. 

3  Add  6  inches  (^50  mm)  if  cioser  a'^d  iatcn  a^e  o^c.cea 

4  beyond  hinge  side 

5.  Add  6  inches  (150  mm)  if  cioser  and  latch  a^e  D'o.^oea 
6   Add  5  inches  i '  50  mmo  if  ciose^  and  iaic*~  are  p^oviaeo 


EXCEPTION:   Doors  to  hospital  patient  sleeping  rooms  shal!  r^ot  be  -edu'^e 
clearance  beyond  the  latch  side  of  the  door  provided  the  acor  s  44  -c^ 
minimum. 


."j    ^r\    r^rr%\  .-'r^p    thp 

' '  20  rTim;  /vide 


Figure  404.2.4.1 


(a) 

front  approach,  puU  side         front  approach,  push  side       front 


12  min- 


-^ 


305 


f^ 


00- 


J 


*NO"^E   whe-'e 
bof^  c  ose'  ar'C 


'e  D'o.  oen 


yj 


approach,  push  side 


hinge  approach,  push  side 


23 


62394 


Federal  Register    \  .1    '.4.  No.  220 /Tuesday,  November  16,  1999  ^^  Proposed  Rules 


CHAPTER  4:  ACCESSIBLE  ROUTES 


TECHNICAL 


Figure  404.2.4.1 


I  24  min 

610 


•NOTE  where 
both  closer  and 
latch  are  provided  ^ 


•NOTE:  where 
both  closer  and 
latch  are  provided 


hinge  approach,  push  side        ^atch  approach,  pull  side  latch  approach,  pull  side 


•NOTE:  where 
both  closer  and 
latch  are  provided 


(k) 


L  J 


latch  approach,  push  side 


latch  approach,  push  side 


404.2.4.2  Doorways  without  Doors.  Sliding  Doors,  and  Folding  Doors.  Doorways  less  than 

36  inches  (91 5  mm i  wide  without  doors  siiding  doors,  or  folding  doors  shall  have  maneuvenng 
clearances  complying  with  TaDie  -104  2  4.2. 

Table  404.2.4.2  Maneuvering  Clearances  at  Doorways  without  Doors,  Manual  Sliding 

Doors,  and  Manual  Folding  Doors 


Minimum  Maneuvering  Clearance^ 

Approach  Direction 

Perpendicular  to  Doorway 

Parallel  to  Doorway  (beyond 
stop/latch  side  unless  noted) 

From  Front 

48  inches  (1220  mm) 

0  inches  (0  mm) 

From  Side'' 

42  inches  (1065  mm) 

0  inches;  (0  mm) 

24 


Federal  Register /Vol    64,  No,   220 'Tuesdav,  Nfiveniber  16. 


1994    Prop,,sPii   Kuif- 


62395 


TECHNICAL 


CHAPTER  4    ACCESSIBLE  ROUTES 


Table  404.2,4.2  Maneuvering  Clearances  at  Doorways  without  Doors.  Manual  Sliding 

Doors,  and  Manual  Folding  Doors 


Approach  Direction 


Minimum  Maneuvering  Clearance^ 


Perpendicular  to  Doorway  Parallel  to  Doorway  (beyond 

stop/latch  side  unless  noted) 


From  pocket/hinge  side 


42  inches  (1065  mm) 


22  inches  p60  mm)" 


From  stop/latch  side 


42  inches  (1065  mr^ 


24  inches  (610  mm) 


'    Maneuvering  clearance  shall  include  the  'ur  wict-  c'  me  doc-A3v 
2   doon^ay  with  no  aoor  only 
3.  beyond  pocketninge  side 

EXCEPTION:  Doors  to  hospital  patient  sleeping  ^ooms  a-e  exe~ct  ^""-  'r-e  ,:  ea^a^"-« 
beyond  the  stop'latch  side  of  the  door  provided  the  aoo^  s  ac  ^^z-^es  '  ^21  mm")  wide"' 
minimum. 


E 

GO 


o 


Figure  404.2.4.2 


I       22min 

I       /     560 

■f— ^ 


c 


N} 


CM 
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(a)  (b) 

front  approach        pocket  or  hinge  approach 


in        ■— 


s 

CM   -^ 


i- 


stop  or  latch  approach 


25 


62396 


Federal  Register    \    1    '-4 


•stlav,  November  16,  1999  /  Proposed  Rules 


CHAPTER  f:  ACCESSIBLE  ROUTES 


TECHNICAL 


404.2.4.3  Recessed  Doors.   Recessed  doors  where  the  plane  of  the  doorway  is  offset  more 
than  8  inches  (205  mm)  from  any  obstruction  within  18  inches  (455  mm)  measured  laterally  on 
the  iatcn  side  o'  the  door  shall  provide  maneuvering  clearances  for  front  approach. 


Figure  404.2.4.3 


Y  >  R 


12  min 

305 

X>8 

205 


* 


Eo 
00  *- 


•NOTE:  where 
both  closer  and 
latch  are  proviQed 


(b) 
push  side 


(c) 
push  side 


Advisory  404.2.4.3 


A  door  can  be  recessed  due  to  wall  thickness,  or  the  placement  of  casework,  and  other  fixed 
elements.  This  provision  should  be  applied  wherever  doors  are  recessed. 


404.2.4.4  Floor  or  Ground  Surface.   Floor  or  ground  surface  within  required  maneuvenng 
clearances  shall  have  a  slope  of  ^  48  maximum  and  shall  comply  with  302.  Changes  in  level, 
except  at  thresholds  comDlying  vvitn  404  2.5.  are  not  permitted. 

404.2.5  Thresholds.  Tnresnoicis  '  p^cvHjed  at  doonA/ays  shall  be  1/2  inch  (13  mm)  maximum  in 
height.   Raised  thresholds  and  changes  in  levei  at  doonways  shall  comply  with  302  and  303. 

EXCEPTION:  This  reau'remen:  snan  not  apply  to  existing  or  a/fered thresholds  3/4  inch  (19  mm) 
high  maximum  that  have  a  beveled  edge  on  each  side. 
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404.2.6  Two  Doors  in  Series.  The  distance  oetween  two  nmgea  c  pivotea  aoo^s  ^n  senes  sna  ^  De 
48  inches  (1220  mm)  minimum  plus  the  width  of  any  aoo^  SA-ngipg  ^ntc  :<-e  space  Doc^s  -  se-es 
snali  swing  either  m  the  same  di-'ection  or  awav  '--om  the  space  be*\\eer  '^e  aoc-s 


Figure  404.2.6 


48_min 

1220 


(b: 


404.2.7  Door  Hardware.   Handles,  pulls,  latches,  locks,  and  otne^  ooerab^e  pans  o-  accessible 
doors  shall  comply  with  309.4.  Such  hardware  shall  be  34  inches  (865  mm)  minimum  a-3  48  -ches 
(1220  mm)  maximum  above  the  floor  or  ground    When  sliding  doors  are  in  the  fully  ooen  cosition, 
operating  hardware  shall  be  exposed  and  usable  from  both  sides. 


Figure  404.2.7 


Advisory  404.2.7 


Door  hardware  that  can  be  operated  with  a  closed  fist  or  a  loose  grip  accommodates  the  greatest 
range  of  users.  Hardware  that  requires  simultaneous  hand  and  finger  m.oveme^ts  requ  re  -ceate' 
dexterity  and  coordination  and  is  not  recommended. 
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EXCEPTION:   Existing  ioc^s  shaj;  oe  permitted  in  any  location  at  existing  glazed  doors  without 
stiles,  existing  overhead  rolling  doors  or  grilles,  and  similar  existing  doors  or  grilles  that  are 
designed  with  locks  that  are  activated  only  at  the  top  or  bottom  rail, 

404.2.8  Closing  Speed. 

404.2.8.1  Door  Closers,  Door  closers  snail  be  adjusted  so  that  from  an  open  position  of  90 
degrees,  the  time  requ  red  to  move  the  door  to  a  position  of  12  degrees  from  the  latch  is  5 
seconds  minimum, 

404.2.8.2  Spring  Hinges.  Door  spring  hinges  shall  be  adjusted  so  that  from  the  open  position  of 
70  degrees  the  door  snan  move  to  the  closed  position  in  1 ,5  seconds  minimum, 

404.2.9  Door  Openmg  Force    Fire  doors  shall  have  a  minimum  opening  force  allowable  by  the 
appropriate  administrative  aufnority.  The  required  force  for  pushing  or  pulling  open  a  door  other  than 
fire  doors  shall  be  as  follows: 

1,  Interior  hinged  aoo's:  5  lb  (22.2  N)  max  mum, 

2.  Sliding  or  folding  doers    5  lb  (22.2  N)  maxmum. 

These  forces  do  not  apply  to  the  force  reqj^rea  to  retract  latch  bolts  or  disengage  other  devices  that 
hold  the  door  in  a  closed  position. 


Advisory  404.2.9 


The  maximum  force  pertains  to  the  continuous  application  of  force  necessary  to  fully  open  a  door,  not 
the  initial  force  needed  to  overcome  the  inertia  of  the  door.   It  does  not  apply  to  the  force  required  to 
retract  bolts  or  to  disengage  other  devices  used  to  keep  the  door  in  a  closed  position. 


404.2.10  Door  Surface.  The  bottom  10  inches  ^'255  mm)  of  ail  swinging  doors  shall  have  a  smooth 
surface  on  the  pusri  side  and  extending  the  full  width  of  the  door.  Parts  creating  horizontal  or  vertical 
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joints  in  such  surface  shall  be  wuhm  i  '5  mc 
created  by  added  kick  plates  s^ai^  De  caDpe. 


js  :'~e  '•■:tr-^- 


Figure  404.2.10 


/^ 


10 

255 


EXCEPTIONS:   1.  This  requirement  shall  not  apply  to  sliding  doors 

2.  This  requirement  shall  not  apply  to  tempereo  glass  doors  without  st  es  a'^a  r.av.ng  a  Dottom 
rail  or  shoe  with  the  top  leading  edge  tapered  at  60  degrees  mmirru^  *rom  the  horizontal 

3.  This  requirement  shall  not  apply  to  doors  that  do  -"ot  extena  tc  Ai'hin  10  inches   255  -^im)  of 
the  floor  or  ground. 


404.2.11  Vision  Lites.  Doors,  and  sidelites  adjacent  to  doom's  conta^nir-Q  one  , 
panels  that  permit  viewing  through  the  panels  shall  have  the  boHcrr-,  ct  ai"^eas; 
located  43  inches  (1090  mm)  maximum  above  the  floor. 


.,  r^c'-e  giazing 
Dre  grazed  panel 


Figure  404.2.11 
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EXCEPTION:   Vision  lites  with  the  lowest  part  more  than  66  inches  (1675  mm)  from  the  floor  or 
ground  are  not  required  to  comply  with  this  section. 

404.3  Automatic  Doors.   Automatic  doors  and  automatic  gates  shall  comply  with  404.3.  Full-powered 
automatic  doors  shall  comply  with  ANSI  BHMA  A1 56.10.  Low-energy  and  power-assisted  doors  shall 
comply  with  ANSI  BHMA  A156  1S.   /^ufomaf/c  doors  shall  be  permitted  on  an  accessible  route. 

EXCEPTION:  The  requirements  of  404.3.2  and  404.3.4  through  404.3.7  shall  not  apply  to  doors, 
doon/^ays  and  gates  designed  to  be  operated  only  by  secunty  personnel. 

404.3.1  Clear  Width.   Doorways  shall  have  a  clear  opening  of  32  inches  (815  mm)  minimum  in 
power-on  and  power-  off  mode.  The  minimum  clear  width  for  automatic  door  systems  shall  be  based 
on  the  clear  opening  provided  by  all  leafs  in  the  open  position. 

404.3.2  Maneuvering  Clearance.  Clearances  at  power-assisted  doors  shall  comply  with  404.2.4. 

404.3.3  Thresholds.  Thresho.as  and  changes  in  level  at  doonA/ays  shall  comply  with  404.2.5. 

404.3.4  Two  Doors  in  Series.  Doors  in  series  shall  comply  with  404.2.6. 

404.3.5  Operable  Parts.  Manually  operated  control  switches  shall  comply  with  309  and  shall  be 
located  outside  the  door  sw;ng 

404.3.6  Signs.  Labels  and  warnings  ^o^  automatic  doors  shall  comply  with  703.4. 

404.3.7  Break  Out  Opening.  When  a^  automatic  c/oor  is  operated  in  emergency  mode,  the  clear 
break  out  opening  for  a  swinging  c  sud^ng  automatic  door  shall  be  32  inches  (815  mm)  minimum. 

405  Ramps 

405.1  General.   Ramps  along  accessible  routes  shall  comply  with  405. 

405.2  Slope.   Ramp  runs  shall  nave  a  running  slope  not  steeper  than  1:12. 

Table  405.2  Maximum  Ramp  Slope  and  Rise  for  Existing  Sites,  Buildings  and  Facilities 


Slope^ 


Maximum  Rise 


Steeper  than  1;10  but  not  steeper  than  1:8 


Steeper  than  1:12  but  not  steeper  than  1:10 


3  inches  (75  mm) 


6  inches  (150  mm) 


1.  A  slope  steeper  than  i  8  iS  oroniDitea. 


EXCEPTIONS:  1 .   Ramps  in  or  on  existing  buildings  or  facilities  shall  be  permitted  to  have  slopes 
steeper  than  1:12  complying  with  Table  405.2  where  such  slopes  are  necessitated  by  space 
limitations. 
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2.   In  alterations  to  qualified  historic  buildings  and  facilities  whe^e  exceptions  for  alterations  are 
permitted  by  Chapter  2.  the  slope  of  a  ramp  run  of  24  inches  ^510  mm)  maximurr  sna^^  not  be 
steeper  than  1 :5. 

405.3  Cross  Slope.   Cross  slope  of  ramp  runs  shal'  not  be  steeper  thar^  1  48. 


Advisory  405.3 


Cross  slope  is  the  slope  of  the  surface  perpendicular  to  tne  drection  c*  favel.  It  is  measurea  i-e 
same  way  as  slope  is  measured:  the  rise  over  the  run. 


405.4  Floor  or  Ground  Surfaces.   Floor  or  ground  surfaces  of  ramp  runs  shall  comply  with  302. 
Changes  in  level  other  than  the  running  slope  ana  cross  slope  are  not  permittea  o'^'  ramp  'u"S 

405.5  Clear  Width.  The  clear  width  of  a  ramp  run  ana  the  clear  widtr^  Deiwec^  '"a-^a'-ans    *  c^oviaec 
shall  be  36  inches  (915  mm)  minimum. 

405.6  Rise.  The  rise  for  any  ramp  run  shall  be  30  inches  ^,760  mm^  maximum,, 

405.7  Landings.   Ramps  shall  have  landings  at  bottom  and  top  o^  each  ramc  'ur    Land'^^gs  shall 
comply  with  405.7. 


Figure  405.7 


60  min 

1525  ^ 


landing 


ramp  run 


at  least  as  wide  as  ramp  run 


(a) 


60  min 

1^1525    t 


landing 
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60  min 
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ramp  run 


landing 


(b) 
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Advisory  405.7 


Ramps  that  do  not  have  level  landings  at  changes  in  direction  can  create  a  compouna  slope  that  will 
not  meet  the  requirements  of  this  document.  A  level  landing  at  doors  and  doorways  is  needed  for 
maneuvering  at  the  door  while  simultaneously  operating  hardware. 
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405.7.1  Slope.   Landings  shall  coripiv  with;  302    Changes  in  level  are  not  permitted. 
EXCEPTION:   Slopes  not  steeper  'han  1 ,48  shall  be  permitted. 

405.7.2  Width.  The  landing  shai>  be  a'  ieast  as  wide  as  the  widest  ramp  run  leading  to  the  landing. 

405.7.3  Length.  The  landing  length  snaii  be  60  inches  (1525  mm)  minimum. 

405.7.4  Change  in  Direction.   Ramos  that  change  direction  between  runs  at  landings  shall  have  a 

60  inch  (1 525  mm)  minimum  by  60  nch  ( 1  525  mm)  minimum  landing. 

405.7.5  Doorways.  Where  doorways  are  located  adjacent  to  a  ramp  landing,  maneuvering 
clearances  required  by  404.2.4  and  404  3  2  snail  be  permitted  to  overlap  the  required  landing  area. 

405.8  Handrails.  Ramp  runs  with  a  rise  greater  rnan  6  inches  (150  mm)  shall  have  handrails  complying 
with  505. 

405.9  Edge  Protection.  Edge  protection  complying  with  405.9.1  or  405.9.2  shall  be  provided  on  each 
side  of  ramp  runs  and  at  each  side  of  ramp  landings. 


Figure  405.9 


12  min 


305 


12  min 

305 

1 


r 

(a) 
extended  surface 


(b) 
curb  or  barrier 


EXCEPTIONS:   1.  Edge  protection  is  not  required  on  ramps  that  are  not  required  to  have  handrails 
and  have  sides  complying  with  406  3 

2.  Edge  protection  is  not  required  on  the  sides  of  ramp  landings  serving  an  adjoining  ramp  run  or 
stairway. 

3.  Edge  protection  is  not  required  on  the  sides  of  ramp  landings  having  a  vertical  drop-off  of  1/2  inch 
(13  mm)  maximum  within  10  inches  '255  mmi  horizontally  of  the  minimum  landing  area. 
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405.9.1  Extended  Floor  or  Ground  Surface.  The  floor  or  ground  surface  of  trie  ramp  rur  cr  ianamg 

shall  extend  1 2  inches  (305  rnm)  mimn-ium  Deyond  the  mside  tace  o*  a  ^^ancraM  ccrnp  ying  vvt*-  505 


Advisory  405.9.1 


The  extended  surface  is  orovided  to  prevent  vvhee/c^a/r caste's  a^^d  crjtc^^  tios  'rn 
ramp  surface. 


si  cD'Hc  c*"^  f^e 


405.9.2  Curb  or  Barrier.  A  curb  or  barrier  shall  be  provided  that  prevents  tne  oassaae  c'  a  -i  -^c*^ 
(100  mm)  diameter  sphere,  where  any  portion  of  the  sphere  is  within  4  .ncr.es  .J  GO  mm;  of  the  fioor 
or  ground  surface 

405.10  Wet  Conditions.   Landings  subject  tc  wet  conditions  sra  \  be  aes  gnec  tc  ceve'^:  tne 
accumulation  of  water. 


406  Curb  Ramps 

406.1  General.   Curb  ramps  on  accessible  routes  snal^  comoiv  with  406  ar^cj  a  if:  4.; 
and  405.10. 


405  4   4'"'^  ^. 


406.2  Counter  Slope.  Counter  slopes  of  adjoining  gutters  and  road  surfaces  immediate<v  adjace'^t  'c 
the  curb  ramp  shall  not  be  steeper  than  1 :20    The  adjacent  su -faces  at  transitions  at  curt  ramps  to 
walks,  gutters,  and  streets  shall  be  at  the  same  levei. 


Figure  406.2 


adjoining  surface  maximum 
slope  -X  20 


curb  -"amp 
maximurr  slope 


406.3  Sides  of  Curb  Ramps.   Curb  ramps  located  where  pedestrians  must  walk  acrcss  the  ramp  shall 
have  flared  sides.  Slope  of  the  flares  shall  not  be  steeper  than  1  10    W^ere  the  widtn  of  the  waiKing 
surface  at  the  top  of  the  ramp  and  parallel  to  the  run  of  the  ramp  'S  less  than  48  inches  i  ■  220  mm   wide. 
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the  flared  sides  shall  have  a  slope  not  steeoe-  t-an  1  1 2.   Curb  ramps  with  returned  curbs  shall  be 
permitted  where  pedestrians  wouia  not  no^rnaliy  walk  across  the  ramp. 


Figure  406.3 


flared  sides  1:12 
max  slope   - 


(a) 


X<48 

/    1220 


flared  sides  1:10 
max  slope 

^__ 


non- 
walking 
surface 


returned  curb 


-~^ 


non- 
walking 
surface 


(b) 


(c) 


406.4  Handrails.  Handrails  are  no?  required  on  curb  ramps. 

406.5  Location  at  Marked  Crossings.   Curb  ramps  at  marked  crossings  shall  be  wholly  contained 
within  the  markings,  excluding  any  flared  sides. 

406.6  Diagonal  Curb  Ramps.  Diagc^a'  or  comer  type  curb  ramps  with  returned  curbs  or  other 
well-defined  edges  shall  have  the  edges  parallel  to  the  direction  of  pedestrian  flow.  The  bottom  of 
diagonal  curb  ramps  shall  have  48  inches  n220  mm)  minimum  of  clear  space.  Diagonal  curb  ramps 
provided  at  marked  crossings  shall  provde  the  48  ir^ches  (1220  mm)  minimum  clear  space  within  the 
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;haptep4  accessible  routes 


markings.   Diagonai  curb  ramps  with  fa-'ec  sdes  s^a 
mmi  long  minimu.Ti  'ocated  c^  each  siae  of  me  cwr  r 


a  segment  of  straight  curb  24  inches  (610 

':j  \'v  ^it^in  the  ^larked  coss^^iq 


Figure  406.6 


24  min 
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406.7  Islands.  Raised  islands  m  crossings  shaii  be  cut  through  level  with  the  street  o^  have  cu^  ''amps 
at  both  sides.  Each  curb  ramp  shall  have  a  level  area  48  inches  M220  rnm   long  ^ mmun^  hv  36  inches 
(91 5  mm)  wide  minimum  at  the  top  of  the  curt  ramp  in  the  part  of  the  island  intersected  by  the  crossings. 
Each  48  inch  (1220  mm)  by  36  inch  (915  mm)  area  shall  be  oriented  so  that  the  48  inch  .1220  mm,j 
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length  is  in  the  direction  of  the  running  siopeot  the  curb  ramp  it  serves.  The  48  mch  (1220  mm)  by  36 
inch  (91 5  mm)  areas  and  the  accessible  route  shall  be  permitted  to  overlap. 


Figure  406.7 
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^^ 
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^ 
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36  min 
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48  min 

1220 


'^ 


(a) 

cut  through  at  island 


(b) 
curb  ramp  at  island 


406.8  Location.   Curb  ramps  shall  be  located  so  that  they  do  not  project  into  vehicular  traffic  lanes, 
parking  spaces,  or  parking  access  aisles 

407  Elevators 

407.1  General.  New  elevators  required  to  be  accessible  shall  comply  with  407.2.  New  destination- 
oriented  elevators  required  to  be  accessible  shall  comply  with  407.3.  New  limited  use/limited  application 
elevators  required  to  be  accessible  shaii  comply  with  407.4.  Altered  elements  of  existing  elevators  shall 
comply  with  407.5. 

407.2  New  Elevators.  New  accessible  elevators  shall  comply  with  407.2  and  with  ASME/ANSI  A17.1. 
They  shall  be  passenger  elevators  as  classified  by  ASME/ANSI  A17.1. 

407.2.1  Automatic  Operation.   Elevator  operation  shall  be  automatic.  Each  car  shall  be  equipped 
with  a  self-leveling  feature  that  will  automatically  bring  and  maintain  the  car  at  floor  landings  within  a 
tolerance  of  12  inch  (13  mm)  under  '■ated  loading  to  zero  loading  conditions. 

407.2.2  Call  Buttons.  Call  buttons  ri  elevator  lobbies  and  halls  shall  be  located  vertically  between 
35  inches  (890  mm)  and  48  inches  M220  mm)  above  the  floor,  measured  to  the  centerline  of  the 
button.  A  clear  floor  space  complying  with  305  shall  be  provided.  Such  call  buttons  shall  have 
visible  signals  to  indicate  when  each  call  is  registered  and  when  each  call  is  answered.  Call  buttons 
shall  be  3/4  inch  (19  mm)  minirriv^rri  m  tne  smallest  dimension.  The  button  that  designates  the  up 
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direction  shall  be  'ocated  above  the  Dutton  tnat  designates  the  aovvr  3'rectiO'-^    B,jt*c"s  s'^a^  De 
raised  c  nus^"^    Objects  located  Deneatn  nail  call  buttons  snail  protruoe  4  inches  .  *  OC  mm^  :":aximum 
into  the  ciea'-  'loor  space. 


407.2.3  Hall  Signals.  A  visible  and  audible  signal  shaii  be  prcvdea  at  eacn  noistway  en:ra''^:e  :c 
indicate  which  car  is  answering  a  can  and  tne  direction  of  travei    Aiernativelv,  in-car  signa  s  s^a    r-e 

located  m  cars,  visible  from  the  floor  a^ea  adjacent  to  the  hall  ca-^  Cw'tcs  a-^c  s^^a'^  :c"^pi>  v'.'th  tne 
requirements  of  this  section. 


407.2.3.1  Audible  Signals.  Audible  signals  snaH  souna  once  *o^  "-e  i^c  oTectic^  a^a  :v.<ce  'c 

the  down  direction,  or  shall  have  verbal  annunciators  f^at  state  ti~e  Acd  "up"  or '  -jcvv"  A.jO  c  e 
signals  or  verbal  annunciators  shall  have  a  frequency  c*  "  50C  H/  'nax^'^y..—  '^-e  a^^ib  e  s  cnai 
or  verbal  annunciator  shall  be  20  dBA  n^^mmjm  ana  8C  oBA  '-laxrru""  '^"^eas„'ea  a:  'ne  "a  call 
Dutton. 

407.2.3.2  Visible  Signals.  Visible  signals  shall  cono  v  wrh  407.2.3.2. 
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407.2.3.2.1  Height.   Mar  s  gna;  nxtures  shall  be  centered  at  72  inches  (1830  mm)  minimum 
above  the  floor  or  ground 


407.2.3.2.2  Size.  The  visible  signa'  elements  shall  be  2-1/2  inches  (64  mm)  minimum 
measured  along  the  verticai  centeriine  of  the  element. 


Figure  407.2.3.2.2 

272  min       O 

64        ~~~~^^ 

A^ 
V 

214  min 

h-.              64 

407.2.3.2.3  Visibility.  Signals  shall  be  visible  from  the  floor  area  adjacent  to  the  hall  call 
button. 

407.2.4  Tactile  Signs  on  Hoistway  Entrances.    Tactile  character  an6  Braille  floor  designations 

shall  be  provided  on  both  jambs  of  elevator  hoistway  entrances  and  shall  be  60  inches  (1525  mm) 
above  the  floor,  measured  from  tne  basenne  of  the  characters.  A  tactile  star  shall  also  be  provided 
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on  both  jambs  at  the  main  enti^v'  ieve?    Such  characte-s  s^a-  oe  2  mches-  S' 
comDiv  with  703,2 


r"  np  .    ►-  .  ^  r   p  m   Qi-.^ 


407.2.5  Door  Operation.   Elevator  doors  shall  be  the  horizontal  type.   Elevator  hoistway  and  ca- 
doors  shall  open  and  close  automatically.   Elevator  doors  shall  be  provided  w^tri  a  ^eopenng  aev  ce 
that  shall  stop  and  reopen  a  car  door  and  hoistway  door  automatically  if  the  door  becomes 
obstructed  by  an  object  or  person.  The  device  shall  be  activated  by  sensing  an  opsfjct'on  passmg 
through  the  opening  at  5  inches  (125  mm)  and  29  inches  (735  mms  above  me  fioo^    "^he  aevice  sha: 
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not  require  physical  corHact  to  be  activatea   although  contact  may  occur  before  the  door  reverses. 
Door  reopening  devices  si^a'i  remain  effective  'or  20  seconds  minimum. 


Figure  407.2.5 


^ 


-■^ 


d 


CVI  K 


407.2.6  Door  and  Signal  Timing  for  Hall  Calls.  The  minimum  acceptable  time  from  notification 
that  a  car  is  answenng  a  call  or  designation  of  which  car  is  assigned  to  a  lobby  destination  floor  entry 
until  the  doors  of  that  car  start  to  close  shall  be  calculated  from  the  following  equation: 


T  =  D/(1,5ftys)or 

T  =  D/(455  mm/s)  =  5  seconds 


"iinin^um 


where  T  equals  the  total  time  m  seconds  anc  D  equals  the  distance  (in  feet  or  millimeters)  from  the 
point  in  the  lobby  or  corridor  60  inches  >■  1 525  mm)  directly  in  front  of  the  farthest  call  button 
controlling  that  car  to  the  centerline  of  ts  noistway  door.  For  cars  with  in-car  lantems,  T  begins  when 
the  signal  is  visible  from  the  pomt  60  inches    1 525  mm)  directly  in  front  of  the  farthest  hall  call  button 
and  the  audible  signal  is  sounded 

407.2.7  Door  Delay  for  Car  Calls    Elevator  doors  shall  remain  fully  open  in  response  to  a  car  call 
for  3  seconds  minimum. 
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407.2.8  Inside  Dimensions  of  Elevator  Cars.  Gear  Ajt' 
of  elevator  cars  shaH  comply  wth  Tab-e  407  2  S 


e^eva'c 


'.T  f-    0    '^'  P  '~  C  i  O  r"-  C 


Table  407.2.8  Elevator  Door  and  Car  Sizes 


Minimum  Dimensions 

Door  Location 

Door  Clear  Width 

.       J    o       <- ^         Inside  Car,  Back       Inside  Car.  Back 
Inside  Car.  Side          ...  ,, ,    _       ,            ,.,.,., 

^     -,.  .                     Wall  to  Front            Wall  to  Inside 
to  Side                      „  ,                       ,-          .  ,^ 

Return                  Face  of  Door 

Centered 

42  inches 

(1065  mm) 

80  inches 
(2030  mm) 

5'  inches 
(1295  mm) 

54  ''-■cnes 
(1370  mm) 

Side  (off- 
centered) 

36  inches 

(915  mm)^ 

68  inches 
(1725  mm) 

5"-  ^nc^es 
(1295  mm) 

54  r --!.': hes 

1   370     r>-,rr: 

Any 

36  inches 
(915  mm)^ 

54  inches 

(1370  mm) 

80  inches 

(2030  mm. 

80  '-ic'-^es 
2030  mm, 

Any 

36  inches 
(915  mm)' 

60  inches 
(1525  mm)2 

60  inches 

'  1  525  mT"  ■'' 

60  inches 
(1525  m-,-" 

1 .  A  tolerance  of  minus  5/8  inch  (16  mm^  iS  Dermitted. 

2   Other  car  configurations  that  provide  a  ^vrtee/cna/r  turning  space  complying  witn  304  wf"  ine  coor 
closed  are  permited. 


41 


62412 


Federal  Register/ Vol.  64,  No.  220,  Tuesday.  November  16,  1999 /Proposed  Rules 


CHAPTER  4:  ACCESSIBLE  ROUTES 


TECHNICAL 


Figure  407.2.8 
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54  min 
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68  min 
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36  min 

f    -       ^ 

915 

(b) 
off-centered  door 

60  min 


j^36  min^ 

915 


(d) 


407.2.9  Floor  Surfaces.  Floor  surfaces  in  elevator  cars  shall  comply  with  302.  The  clearance 
between  the  car  platform  sili  and  the  edge  of  any  hoistway  landing  shall  be  1-1/4  inch  (32  mm) 

maximum 
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407.2.10  Illumination  Levels.  Tne  level  of  iltL^mmatic-  at  '-e  car  controls,  r  a'^-^rr--   -:a^  t^'reshold 

and  car  landing  sili  shall  De  5  footcandles  f'54  i^xi  minimum. 

407.2.11  Car  Controls.   Elevator  cor-'fois  st^an  cor^Toiv  .vith  407.2.11. 


-"Sion 


407.2.11.1  Buttons.   Buttons  shaii  De  3.4  mch  (19  mm;  mimmum  >n  •,<-.C: '  s'^:ai  es'  o- 
Buttons  shall  be  raised  or  flush,   Buttor^s  shall  be  arranged  with  nur^tr-e-s  •-  asce'-'a-^u  ,  u- 
When  two  or  more  columns  o*  Duttons  are  Drcv;dea  t^ev  sha  i  reac  ''■cr^  ;e*t  :c  -  gn:    Kev;:ac;s. 
where  provided,  shall  be  m  a  star^oa'-a  te'epnone  Kevoaa  a^'^a'^ger^ent. 


Figure  407.2.11.1 


Va  min 


19 


raised  or  flush 


407.2.11.2  Designations  and  Indicators  for  Control  Buttons.  Control  Dunons  shall  De 

identified  by  tactile  characters  complying  with  703.2,   Characters  and  Braiiie  shaii  be  placed 
immediately  to  the  left  of  the  button  to  which  the  designations  apply.  The  control  button  for  the 
main  entry  floor  and  control  buttons,  other  than  remaining  buttons  with  floe  designations,  sha'i 
be  identified  with  tactile  symbols  as  shown  in  Table  4-07  2.11 .2.   Buttons  with  !ioor  designations 
shall  be  provided  with  visible  indicators  to  show  that  a  call  has  been  registered    The  visible 
indication  shall  extinguish  when  the  car  arrives  at  the  designated  floor    Where  provided. 
telephone-style  keypad  buttons  shall  be  identified  by  tactile  characters  complying  wit^".  703.2 
except  that  Braille  is  not  required.   Characters  shall  be  centered  on  the  corresponding  Keypaa 
button. 

Table  407.2.11.2  Elevator  Control  Button  Identification 


Control  Button 

Tactile  Symbol 

Braille  Message 

Emergency  Stop                                      S&%                                               '  '•  '' 

Vk                                     -ST-OP'  Three  cells 

Alarm 

4. 

t         •            •     •  » 
t            • 
•        •        • 

AL AR"M  Fcjr  ce^is 
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Table  407.2.11.2  Elevator  Control  Button  Identification 


Control  Button                                Tactile  Symbol 

Braille  Message 

Door  Open 

<> 

•  •  • 

•  •           • 

OP"EN"  Three  cells 

Door  Close 

>i 

•  •   •     •       •   • 

•  •   •       • 

•  •     • 

CLOSE  Five  cells 

Main  Entry  Fioo^' 

• 

• 
•                   • 

MA"IN"  Three  cells 

Phone 

•^ 

•  •     •                   • 

■         •  •         •         • 

•  • 

PH"ONE"  Four  cells 

Figure  407.2.11.2 


Main  Entry  Level       -^L-     i 


2  n 


^^J 


Door  Open 


<!► 


Alarm 


►N 


o 


Door  Close 


Emergency  Stop 


407.2.11 .3  Height.  Buttons  with  floor  designations  shall  be  located  within  one  of  the  reach 
ranges  specified  in  308    Emergency  controls,  including  the  emergency  alarm,  shall  be  grouped 
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at  the  bottom  of  the  panei    Emergencv  controi  buttof^s  sha^'  have  f^e^''  ce'"te^'  "es  5-'  "'^c^es  ^P9u 
mm';  minimum  above  the  floor 


Figure  407.2.11.3 
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407.2.11.4  Location.  Controls  shaH  be  focated  to  accommoda'e  a  fo'^\\a-o  -each  o*'  s"::;e  'each 
as  specitiea  ^n  308, 

407.2.12  Car  Position  Indicators,   'n  e^evato'-  cars  auOib'e  a-^a  v  s  r  e  ca-  ■ocatiO'~  :'-'ci. ca:c'-  s-all 
be  provided. 
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407.2.12.1  Visible  Indicators.  Indicators  shall  be  located  above  the  car  control  panel  or  above 
the  door.   Numerals  shall  be  1/2  inch  (13  mm)  high  minimum.  As  the  car  passes  a  floor  and 
when  a  car  stops  at  a  floo^  se'^v-ecJ  Dy  ^he  eievator,  the  corresponding  character sUaW  illuminate. 


Figure  407.2.12.1 
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407.2.12.2  Audible  Indicators.  The  audible  signal  shall  be  20  dBA  minimum  and  80  dBA 
maximum,  measured  at  the  annunciator,  and  shall  have  a  frequency  of  1500  Hz  maximum.  The 
signal  shall  be  an  automatic  verbal  announcement  which  announces  the  floor  at  which  the  car 
has  stopped. 

EXCEPTION:  For  elevators  that  have  a  rated  speed  of  200  feet  per  minute  (1  m/s)  or  less, 
an  audible  signal  with  a  frequency  of  1 500  Hz  maximum  which  sounds  as  the  car  passes  or 
stops  at  a  floor  served  by  the  elevator  shall  be  permitted.  . 

407.2.13  Emergency  Communications.  Emergency  two-way  communication  systems  between  the 
elevator  car  and  a  point  outside  the  hoistway  shall  comply  with  ASME/ANSI  A17.1 .  The  highest 
operable  part  0^  a  two-way  communication  system  shall  be  48  inches  (1220  mm)  maximum  above 
the  floor.  The  device  shall  be  identified  by  tactile  characters  complying  with  703.2  located  adjacent 
to  the  device.  If  the  system  uses  a  handset,  the  cord  from  the  panel  to  the  handset  shall  be  29 
inches  (735  mm)  long  minimum    ^he  car  emergency  signaling  device  shall  not  be  limited  to  voice 
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communication.   If  instructions  for  use  are  providec.  essentia'^  in-or-nation  sna'i  De  presented  ^n  DCn 
tactile  and  visual  form. 


Figure  407.2.13 

1 

a 

"y 

— 

*••  »• 

>< 

E 

O 

CN 

••  •• 

§ 

— 

J 

^i 

tak. 

r 

^ 

407.3  New  Destination-Oriented  Elevators.  New  accessible  destination-onented  elevators  shall 
comply  with  407  2.1,  407.2.4  through  407.2  10,  and  407.2  13    Such  elevators  shaH  also  comply  with 
407.3  and  ASME/ANSI  A17.1.   They  shall  be  passenger  elevators  as  classified  by  ASME  ANSI  A17  '. 

407.3.1  Call  Buttons.  Call  buttons  shall  be  located  vertically  between  35  inches  (890  mmi  and  48 
inches  (1220  mm)  above  the  floor,  measured  to  the  centerline  of  the  button    A  clear  floor  space 
complying  with  305  shall  be  provided.   Call  buttons  shall  be  3.^4  inch  (19  mm:  minimum  in  the 
smallest  dimension.  Buttons  shall  be  raised  or  flush.  Objects  located  beneath  hall  call  buttons  shall 
protrude  4  inches  (100  mm)  maximum  into  the  clear  floor  space    A  keypad  or  other  means  for  the 
entry  of  destination  information  shall  be  provided.   Keypads,  where  provided  shaii  be  m  a  standard 
telephone  keypad  arrangement.  Visible  and  audible  signals  which  indicate  which  elevator  car  to 
enter  shall  be  provided. 

407.3.2  Hall  Signals.  A  visible  and  audible  signal  shall  be  proviaed  to  indicate  a  car  aestmation 
corresponding  with  407  3.1    The  audible  tone  and  verbal  announcement  shaH  pe  the  same  as  those 
given  at  the  call  button  or  call  button  keypad.  Each  elevator  in  a  bank  shall  have  audiDie  and  visible 
means  for  differentiation. 

407.3.2.1  Visible  Signals.  Visible  signals  shall  comply  with  407  3  2  1. 
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407.3.2.1.1  Height.   Hall  signai  fixtures  shall  be  centered  at  72  inches  (1830  mm)  minimum 
above  the  floor  or  ground. 

407.3.2.1.2  Size.  The  visible  signal  e/emenfs  shall  be  2-1/2  inches  (64  mm)  minimum 

measured  along  the  vertca'  centerhne  of  the  element. 

407.3.2.1 .3  Visibility.   S  gnais  shai  oe  visible  from  the  floor  area  adjacent  to  the  hoistway 

entrance. 


407.3.3  Car  Controls.   Emergency  controls,  including  the  emergency  alarm,  shall  have  their 
centerlines  35  inches  (890  mm)  minimum  and  48  inches  (1220  mm)  maximum  above  the  floor. 
Buttons  shall  be  3  4  inch  M9  mm^  n^nnimjrri  n  their  smallest  dimension.  Buttons  shall  be  raised  or 
flush.  Controls  shah  oe  located  to  accon-^modate  a  fonA/ard  reach  or  side  reach  as  specified  in  308. 


407.3.4  Car  Position  Indicators. 

be  provided. 


elevator  cars,  audible  and  visible  car  location  indicators  shall 
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407.3.4.1  Visible  Indicators,   indicators  shall  be  located  above  the  car  control  panel  or  above 
the  door    Numerals  sna  i  oe  1  2  inch  (13  mm)  high  minimum.  A  display  shall  be  provided  in  the 
car  with  visible  indicators  to  show  car  destinations    The  visible  indicators  shall  extinguish  when 

the  call  has  been  ans>Aerea 


407.3.4.2  Audible  Indicators.  A'-  automatic  verbal  announcement  which  announces  the  floor  at 

which  the  car  has  stocpea  shaH  oe  provided    The  announcement  shall  be  20  dBA  minimum  and 
80  dBA  maximurri   meas^.red  at  the  annunciator. 
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407.3.5  Elevator  Car  Identification.   In  addition  to  the  tactile  signs  required  cv  ^I""  2  4  a  tactne 
elevator  car  identification  shall  be  placed  immediately  below  the  hoistwav  e^fa'^ce'^c:'  ces  a'^a'ion. 
The  characters  shall  be  2  inches  (51  mm)  high  and  shall  comply  vMth  7j3.2. 


Figure  407.3.5 

-| 

-V 

K-f 

2 

•• 
•• 

"'•^ 

t                   ^v^ 

C 

•• 

CM 

\ ■ 

J 

T-                       / 

407.4  New  Limited-Use/Limited-Application  Elevators.  New  access/b/e  limited^se  limited 

application  elevators  shall  comply  with  407.4  and  shall  comply  with  ASME'ANSI  Ai  "^  '    Part  XXV 

407.4.1  Automatic  Operations.  Elevator  operation  shall  be  automatic    Each  ca-  sha'i  auto^at:ca:iy 

stop  at  a  floor  landing  within  a  tolerance  of  1''2  inch  (13  mm!  under  rated  'Oaang  to  zero  loaa^ng 
conditions. 


407.4.2  Call  Buttons.  Call  buttons  in  elevator  lobbies  and  halls  shall  De  located  vertcaliy  between 
35  inches  (890  mm)  and  48  inches  (1220  mm)  above  the  floor,  measured  to  the  cente-iine  of  the 
button.  Such  call  buttons  shall  have  visible  signals  to  indicate  when  each  call  is  --egistered  and  when 
each  call  is  answered.  Call  buttons  shall  be  3/4  inch  (19  mm)  minimum  in  the  smiallest  dimension. 
and  shall  be  raised  or  flush.  The  button  that  designates  the  up  direction  shall  be  located  above  the 
button  that  designates  the  down  direction.  Objects  located  beneath  hall  caii  buttons  shaii  protrude 
into  the  floor  area  adjacent  to  the  hoistway  entrance  A  inches  (100  mmi  maximum 


407.4.3  Hall  Signals.  A  visible  and  audible  signal  complying  with  407.2.3  snail  be  provioeo 
car  or  at  each  hoistway  entrance  to  indicate  the  direction  of  travel. 


the 


49 


62420 


Federal  Register 'Vol 


fi4.  No.  220 /Tuesday,  November  16.  1999 /Proposed  Rules 


CHAPTER  4;  ACCESSIBLE  ROUTES 


TECHNICAL 


407.4.4  Tactile  Signs  on  Hoistway  Entrances.    Tactile  character  an6  Braille  floor  designations 
shall  be  orovided  on  bot'^-  jarT-;cs  ot  oievaior  no:st»vay  entrances  and  shall  be  60  inches  (1525  mm) 
above  the  floor  measured  from  the  baseline  of  the  characters.  Such  characters  shall  be  2  inches  (51 
mm)  high  minimur^  ana  snail  comply  with  703.2. 

407.4.5  Door  Operation.   Eievator  hoistway  aoors  shall  be  either  swinging  or  horizontally  sliding 
type.   Elevator  hoistway  and  car  doors  shall  open  and  close  automatically.   Horizontally  sliding  type 
hoistway  and  car  doors  shall  comply  with  407  2  5    Swinging  hoistway  doors  shall  conform  to  404. 
Swinging  doors  shall  be  iO-A-ene-gv  oower-operated  and  shall  comply  with  ANSI/BHMA  A156.1,9. 
Power-operated  swing  doo^s  shall  remain  open  for  20  seconds  minimum  when  activated. 

407.4.6  Inside  Dimensions  of  Elevator  Cars.  Elevator  cars  shall  provide  a  clear  width  of  42  inches 
(1065  mm)  minimum  and  a  ~  ■T'a-  depth  of  54  inches  (1370  mm)  minimum.   For  installations  in 
existing  buildings  or  facilities  elevator  cars  shall  provide  a  clear  width  of  36  inches  (915  mm) 
minimum,  a  clear  depth  of  54  'nc*^es  ''■*  3^0  nm)  minimum,  and  a  net  clear  platform  area  of  15  square 


feet  (1 .4  m^)  minimum    Car  a 
a  clear  width  of  32  inches  (8  ■ 


's  snaii  oe  positioned  at  the  narrow  end  of  the  car  and  shall  provide 
im)  minimum 


Figure  407.4.6 
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407.4.7  Floor  Surfaces.   Floor  surfaces  !n  elevate  cars  s'^aii  compiv  >'*  t'~  302:    "''"">e  "c/r'^ta 
distance  Detween  the  car  piatfoTn  siH  and  the  eage  o*  an,  noistwav  !ana:ng  snail  De  M,4  ,ncnes   32 
mm)  maximum. 

407.4.8  Illumination  Levels.  The  level  of  illumination  at  the  ca^  controls,  platform,  and  car  threshold 

and  landing  sill  shah  be  5  foctcandies  i53.8  lux)  minimum. 


407.4.9  Car  Controls.  Elevator  confois  snail  comciv  with  407.2.11. 
Side  wall  and  shall  comply  with  309. 


>  n  a  h  D  e  c  e  '">  t  e ''  e  ( 


407.4.10  Emergency  Communications.  Car  emergency  signaing  aev  ces  complying  with 

407.2,13  shall  be  provided. 


407.5  Existing  Elevators.  Altered  elements  o-  existing  aestmation-onentea  elevaiors  snaii  comiply  vMtn 
407.3.   Altered  elements  of  existing  iimiteo-use  limited-apphcation  elevators  shall  comply  with  407.4. 
Altered  elements  of  all  other  existing  elevators  sha^  comply  v-.-th  4C"  2  "    4C~  2  4   407.2.6,  407.2.7, 
407.2.9.  407.2.10  and  407.2.13  and  with  407  5  or  shall  co^civ  Aitn  407.2.  Thev  s^a^  te  cassengc- 
elevators  as  classified  by  ASME  ANSI  A17.1. 


407.5.1  Call  Buttons.   Call  Duttons  m  elevator  lobbies  and  na  is  s^ai'  he  ocatec 


Detween 


35  inches  (890  mm)  and  54  inches  !''370  mr]<  above  t'"e  floor  '^easurec  t:  "^r-  ce^ienme  of  the 
button,   A  clear  floor  or  ground  space  complying  with  305  snail  oe  provioea  ^ne  ojrtc^  *^dA 
designates  the  up  direction  shall  be  located  above  the  butto^'  that  designates  t^^e  aoAn  a  rect^on. 
Keypad  controls,  if  provided,  shall  comply  with  407.2, 11 , 
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407.5.2  Hall  Signals.  A  visiDie  ana  auaibie  signal  at  each  hoistway  entranceto  indicate  which  car  is 
answering  a  call  or  m-car  signals  ccTiplying  with  407.2,3  shall  be  provided.  Audible  signals  shall 
sound  once  for  the  up  direction  and  twice  for  the  down  direction,  or  shall  have  verbal  annunciators 
that  state  the  wed  'up   or  "down".  If  new  hall  signals  are  installed,  they  shall  comply  with  407.2.3, 

407.5.3  Door  Operation.   Power-operatea  Horizontally  sliding  car  and  hoistway  doors  opened  and 
closed  by  automatic  means  shall  comply  with  407.2  5.   Existing  manually  operated  hoistway  swing 
doors  shall  comply  with  404.2.3  and  404.2.9.  A  power-operated  car  door  that  opens  and  maintains  a 
32  inches  (81 5  mm)  mmimur^*  clear  width  shall  be  provided.   Closing  of  the  car  door  shall  not  be 
initiated  until  the  hoistway  doo^  s  closed    Car  gates  are  prohibited. 

407.5.4  Inside  Dimensions  of  Elevator  Cars.  The  inside  dimensions  of  elevator  cars  shall  comply 
with  407.2.8. 

EXCEPTION:   This  require-^-^ent  snaH  not  apply  to  existing  elevator  car  configurations  that 

provide  a  clear  floor  area  o'  '6  sauare  feet  (1.5  m^)  minimum,  and  provide  54  inches  (1370  mm) 
minimum  inside  clear  deptn  ana  36  inches  (91 5  mm)  minimum  clear  width. 


Figure  407.5.4  Exception 
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407.5.5  Car  Controls.  Elevator  controls  shall  comply  with  407.5.5. 
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407.5.5.1  Buttons.  Control  buttons  shall  be  3  4  inc""    '  -  -n- .  minimum  in  the^-  s'^a^  est 
dimension.   Control  buttons  shall  be  raised,  i^usn  c  ^ecessea    VVhe'e  the  car  operating  panei  is 
changed,  control  buttons  shall  comply  with  407.2.11.1. 


Figure  407.5.5.1 
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407.5.5.2  Designations  and  Indicators  for  Control  Buttons.  Contro  buttons  srai  cc^p  y  w  tn 

407,2.11.2. 


EXCEPTION:  Where  space  on  an  existing  car  operating  panel  precludes  tactile  markings  to 
the  left  of  the  controls,  markings  shall  be  placed  as  near  to  the  control  as  possible 

407.5.5.3  Height.  Floor  buttons  shall  be  located  54  inches  <  1370  --nm   maximum  above  tr^ie  noo^ 
•    for  parallel  approach  and  48  inches  (1220  mm)  maximum  for  *fon-!  approac*"    VV>^e^e  the  pa^e^  is 

changed,  it  shall  comply  with  407  2, 1 1.3 

407.5.5.4  Operating  Panels.  Where  a  new  car  operating  panel  complying  Ait^  4C""  2,1'  ,s 
provided,  existing  car  operating  panels  shall  not  be  required  to  comply  with  40^  2  'I. 

407.5.6  Car  Position  Indicators.  Where  a  new  car  position  maicato^  s  prov^ceo  f-^e  inaica'c  s^^^all 
comply  with  407.2.12. 

407.5.7  Identification.  Accessible  elevators  shall  be  clearly  identified  with  the  Internationa'  Symbol 
of  Accessibility  complying  with  703.7,  unless  all  elevators  m  the  building  c  fac///f>  are  accessiio^e 
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408  Wheelchair  (Platform)  Lifts 


408.1  General.  WheelchairiD'a\*orm)  lifts  shan  comply  with  ASME/ANSI  A17,1  and  with  302.  305  and 
309  l^.^ee/c/ia/r^platfo.TTii  htts  snail  not  be  attendant-operated  and  shall  provide  unassisted  entry  and 
exit  from  the  lift. 


Advisory  408.1 


Inclined  stairway  chairlifts  and  iricfined  and  vertical  platform  lifts  are  available  for  short-distance 
vertical  transportation    Because  a"  accessible  route  requires  an  80  inch  (2030  mm)  vertical 
clearance,  care  should  De  take--  n  selecting  lifts  as  they  may  not  be  equally  suitable  for  use  by 
wheelchair  users  and  standees    !*  a  ^itt  does  not  provide  80  inch  (2030  mm)  vertical  clearance,  it 
cannot  be  considered  part  of  an  accessible  route  in  new  construction. 


408.2  Doors  and  Gates.   U^s  s^a-  nave  iow -energy  power-operated  doors  or  gates  complying  with 
404,3.  Doors  and  gates  shall  ^enna-n  open  for  20  seconds  minimum.  End  doors  shall  be  32  inches  (815 
mm)  minimum  clear  width    Side  doo'-s  sna!  oe  42  inches  (1065  mm)  minimum  clear  width. 


EXCEPTION:   Lifts  having  doors  or  gates  on  opposite  sides  shall  be  permitted  to  have  self-closing 
manual  doors  or  gates. 
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409  Accessible  Means  of  Egress 

409.1  General.  Each  required  accessible  means  of  egress  shaii  oe  co^'ti^jous  to  a  puDhc  t\a>  ana  shall 
consist  of  one  or  more  of  the  following  components:  accessible  routes  ccmD^vng  w  th  4C2  exit 
stairways  complying  with  409.2,  elevators  complying  with  409  3,  honzoniai  exits  or  smoKe  bar^e'-s 
tV^ee/c/ia/r  (platform)  lifts  shall  not  serve  as  part  of  an  accessible  means  of  egress 

409.2  Exit  Stairways.  An  exit  stain^ay  to  be  considered  pan  of  an  accessible  means  of  egress  shall 
conform  to  504  and  shall  have  a  clear  width  of  48  inches  (1220  mm)  minimum  between  handrans  and 
shall  either  incorporate  an  area  of  refuge  within  an  enlarged  floor-level  landing  or  snaH  De  accessed  ^''om 
either  an  area  of  refuge  complying  with  410  or  a  horizontal  exit. 

EXCEPTIONS:  1.  This  requirement  shall  not  apply  to  exit  stairways  serving  a  single  guest  room 
2.  This  requirement  shall  not  apply  to  exit  stairways  in  buildings  or  facilities  protected  throughout  by 
a  supervised  automatic  sprinkler  system 


Advisory  409.2  Exception  2 


Supervised  automatic  sprinkler  systems  have  built-in  signals  for  monitoring  features  of  the  system 
which  indicate  conditions  that  will  impair  the  satisfactory  operation  of  the  sprinkler  system. 


3.  The  clear  width  of  48  inches  (1220  mm)  between  handrails  is  not  required  tor  exit  stairways 
accessed  from  a  horizontal  exit. 

4.  This  requirement  shall  not  apply  to  exit  stairways  serving  open  parking  garages 

409.3  Elevators.  An  elevator  to  be  considered  part  of  an  accessible  means  of  egress  shall  comply  with 
the  requirements  of  Rule  211  of  ASMB'ANSI  A17.1  and  standby  power  shall  be  provided  The  elevator 
shall  be  accessed  from  either  an  area  of  refuge  complying  with  41 0  or  a  horizontal  exit 

EXCEPTIONS:  1 .  Elevators  are  not  required  to  be  accessed  from  an  area  or  refuge  or  horizontal 
exit  In  open  parking  garages. 

2.  Elevators  are  not  required  to  be  accessed  from  an  area  of  refuge  or  horizontal  exit  m  buildings 
and  facilities  protected  throughout  by  a  supervised  automatic  spnnkler  system 

41 0  Areas  of  Refuge 

410.1  General.  Where  areas  of  refuge  are  required,  they  shall  comply  with  410 
EXCEPTION:  Areas  of  refuge  are  not  required  in  detention  and  correctional  facilities. 

410.2  Location.  Each  area  of  refuge  shall  be  accessed  from  the  space  it  serves  by  an  accessible  route 
which  serves  as  an  accessible  means  of  egress.  The  maximum  travel  distance  to  an  area  of  refuge  shall 
not  exceed  the  travel  distance  permitted  for  the  occupancy  by  the  administrative  authonty   Every  area  of 
refuge  shall  have  direct  access  to  an  exit  stairway  complying  with  409,2  or  an  elevator  complying  with 
409.3. 
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410.3  Size.  Each  area  of  refuge  shall  be  sized  to  accommodate  one  wheelchair  space  complying  with 

305.3  for  each  200  occupants  or  fraction  thereof  based  on  the  occupant  load  of  the  area  of  refuge  and 
all  areas  served  by  the  area  of  refuge.  Such  wheelchair  spaces  shaW  not  overlap  the  required  means  of 
egress  width.   Access  to  any  required  wheelchair  space  shall  not  be  through  more  than  one  adjoining 
wheelchair  space.  ' 

410.4  Construction.  Each  area  of  refuge  shall  be  separated  from  the  remainder  of  the  story  by  a 
smoke  barrier  having  a  one-hour  minimum  fire-resistance  rating.  Smoke  barners  shall  extend  to  the 
floor  or  roof  deck  above.   Doors  m  the  smoke  barrier  shall  have  a  20  minute  minimum  fire-resistance 
rating.  Doors  shall  be  self-closing  or  automatic  closing  by  smoke  detection.  HVAC  openings  in  smoke 
barriers,  where  permitted,  shall  be  ducted  and  provided  with  a  smoke-actuated  damper  designed  to 
resist  the  passage  of  smoke. 

410.5  Smoke  Resistance.  Every  area  of  refuge  shall  be  designed  to  prevent  the  intrusion  of  smoke. 

EXCEPTIONS:  1 .  This  requirement  shall  not  apply  where  the  areas  of  refuge  and  all  areas  served 

by  the  area  of  refuge  are  protected  by  a  supervised  automatic  sphnkler  system. 

2.  This  requirement  shall  not  apply  to  areas  of  refuge  located  within  an  exit  stair  enclosure. 

410.5.1  Elevator  Lobby.  Where  an  elevator  lobby  is  used  as  an  area  of  refuge,  the  elevator 

hoistway  and  lobby  shall  be  pressurized  to  comply  with  the  requirements  for  smokeproof 
enclosures,  except  where  elevators  are  in  an  area  of  refuge  formed  by  a  horizontal  exit  or  smoke 

barrier 

410.6  Communication  System.   Every  area  of  refuge  shall  be  provided  with  an  accessible  two-way 
communication  system  between  the  area  of  refuge  and  a  central  control  point.  The  communication 
system  shall  have  both  audible  and  visible  signals. 


Advisory  410.6 


The  two-way  communication  system  must  be  equipped  with  both  audible  signals  and  visual  signals 
and  cannot  operate  solely  through  voice  communication.  Audible  signals  can  include  voice  output  or 
recorded  messages.  A  button  that  lights  to  indicate  that  help  is  on  the  way  when  the  call  is  answered 
is  an  acceptable  visual  signal. 


410.7  Instructions.  In  each  area  of  refuge  provided  with  a  two-way  communication  system,  instructions 
on  the  use  of  the  area  under  emergency  conditions  shall  be  posted  adjacent  to  the  communications 
system.  The  instructions  shall  include; 

1 .  Directions  to  other  means  of  egress. 

2.  Advice  that  persons  able  to  use  the  exit  stairs  do  so  as  soon  as  possible  unless  they  are  assisting 
others. 

3.  Information  on  planned  availability  of  assistance  in  the  use  of  stairs  or  supervised  operation  of 
elevators  and  how  to  summon  such  assistance. 

4.  Directions  for  use  of  emergency  communications  system. 
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410.8  Identification.   Each  area  of  refuge  shaH  be  identified  by  a  tact  'c  so'^  stat  r.r   Area  c'  Re*..ge 
complying  with  703,2  and  including  the  International  Symbol  of  AccesstDiiity  comr  »  -"3  •.\'"^  703. 7    A 
sign  shall  be  located  at  each  door  providing  access  to  the  area  of  refuge.  The  Sign  s';a;:  De  illumina'e.: 
as  required  for  exit  signs  where  exit  s^gn  iHurriinatiOP  is  '■eourea 


57 


62428 


Federal  Register 'Vol    r,4    No.  220/Tuesday,  November  16,  1999 /Proposed  Rules 


CHAPTER  4  ACCESSIBLE  ROUTES 


TECHNICAL 


58 


Federal  Register    Vol    64,  No.  220    Tuesday.  November  lb.   1999    Proposed  Rules 


62429 


TECHNICAL 


CHAPTER  5    GENERAL  SITE  AND  BUILDING  ELEMENTS 


CHAPTER  5:  GENERAL  SITE  AND  BUILDING  ELEMENTS 


501  General 

501.1  Scope.   General  site  and  building  elements  required  to  be  accessible  by  Charte''  2  s^a^'  comply 
with  the  applicable  provisions  of  this  chapter 

502  Parking  Spaces 

502.1  General.   Car  and  van  parkina  spaces  reauired  to  oe  accessit?'e  sna;'  co-~c  .  ^v~  502 


502.2  Vehicle  Spaces.  Car  and  van  parking  spaces  shail  be  96  inches   2440  "'-■^-    /.lae  '-  n.- 
be  marked  to  define  the  width,  and  shall  have  an  adiacent  access  a^sie  co-^o  v  '■'c  A':r  5C2.3. 


s'^al 
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502.3  Access  Aisle.  Access  aisies  serving  parking  spaces  shall  comply  with  502.3.  Access  aisles  shall 
adjoin  an  accessible  -oute    Two  parking  spaces  shall  be  permitted  to  share  a  common  access  aisle. 


Figure  502.3 
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502.3.1  Width.  Access  aisies  ser-vinQ  car  oa-'king  spaces  shall  be  60  inches  (1525  mm)  wide 
minimum    Access  aisies  serv  nq  va^  park  ng  spaces  shall  be  96  inches  (2440  mm)  wide  minimum. 

502.3.2  Length.  Access  aisies  shai'  extend  the  full  length  of  the  parking  spaces  they  serve. 

502.3.3  Marking.  Access  aisies  snail  be  marked  so  as  to  discourage  parking  in  them. 


Advisory  502.3.3 


The  method  and  color  of  marking  are  not  specified  in  this  document  but  may  be  addressed  by  State  or 
local  laws  or  regulations    Since  van  access  aisies  are  reguired  to  be  as  wide  as  the  accessible 
parking  space,  it  is  important  that  they  be  clearly  marked.   Bollards  or  other  barriers  can  help  prevent 
misuse  of  the  aisle  provided  that  they  do  not  obstruct  the  access  aisle  or  reguired  connecting 
accessible  route    If  used  bollards  must  be  placed  at  the  boundary  of  the  access  aisle  so  they  do  not 
prevent  the  deployment  of  A-heelchajr  ufis  or  tne  use  of  mobility  aids. 
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502.4  Floor  or  Ground  Surfaces.   Parking  spaces  and  access  aisies  servna  t'^e^"  shai^  ccnpiy  with 
302.  Changes  in  levei  are  not  pemittea    Access  aisles  shai^  be  at  the  ScT^e  ^e-.  e  .=  s  the  cafKi^'g  spaces 
they  serve. 


Advisory  502.4 


Access  aisles  are  required  to  be  level  in  all  directions  to  p''ovide  a  level  sj-^ace  fc  w^^eeichai^  t'-ans^r 
to  and  from  vehicles 


I  ifp   ^'*r>r 


EXCEPTION:   Slopes  not  steeper  than  1;48  shall  be  permitted. 

502.5  Vertical  Clearance.  Van  parking  spaces,  access  aisles  serving  them  a'^d  a  vehicuia-^ 
an  entrance  to  van  parking  spaces  and  fromi  van  parking  spaces  to  an  exit  sr>a-  p^ovde  a  ve^^-ca' 
clearance  of  98  inches  (2490  mm)  minimum 

502.6  Identification.  Where  accessible  parking  spaces  are  required  tc  be  ident;'f"ied  by  sigrs,  the  s<gns 
shall  include  the  International  Symbol  of  Accessibility  complying  with  703  7    Such  signs  sha-l  be  60 
inches  (1525  mm)  minimum  above  the  floor  or  ground  surface  measured  to  t^e  Dctto''^  of  the  sign 

503  Passenger  Loading  Zones 

503.1  General.  Passenger  loading  zones  required  to  be  accessible  sna    comprv  /v-rh  5C3. 

503.2  Vehicle  PuH-up  Space.  Passenger  loading  zones  shall  provide  a  vehicular  pui-uc  space  96 
inches  (2440  mm)  minimum  in  width,  20  feet  (6100  mm)  minimum  m  length  and  an  adiacen*  access  a^sie 
complying  with  503  3. 

503.3  Access  Aisle.  Access  aisles  serving  passenger  loading  zones  shaii  compiy  wt*^  503  3   Access 
aisles  shall  adjoin  an  accessible  route. 


Figure  503.3 


20  feet  min 


6100 


area  to  be  marked 


u 

;i  T .    ■ 1 

) 

JL3 

ElO 
in 

''^  CO 


61 


62432 


Federal  Register    Vol    64    \n    220    Tuesday.  November  16,  1999 /Proposed  Rules 


CHAPTER  5:  GENERAL  SITE  AND  BUILDING  ELEMENTS 


TECHNICAL 


503.3.1  Width.  Access  aisles  sending  vehicie  pull-up  spaces  shall  be  60  inches  (1525  mm)  wide 
minimum. 

503.3.2  Length.  Access  assies  snaii  oe  20  feet  (6100  mm)  minimum  In  length  and  shall  extend  the 
full  length  of  the  vehicle  puH-i.p  spaces  they  serve. 

503.3.3  Marking.  Access  aisies  shaii  oe  marked  so  as  to  discourage  parking  in  them. 

503.4  Floor  and  Ground  Surfaces.  Vehicle  pull-up  spaces  and  access  aisies  serving  them  shall 

comply  with  302.  Changes  in  ievei  are  not  permitted    Access  aisles  shall  be  at  the  same  level  as  the 
vehicle  pull-up  space  they  serve. 

EXCEPTION:   Slopes  not  steeper  *han  -  -48  shall  be  permitted. 

503.5  Vertical  Clearance.  Vehicle  puii- jp  spaces,  access  aisles  serving  them,  and  a  vehicular  route 
from  an  entrance  to  the  passenge--  loading  /one.  and  from  the  passenger  loading  zone  to  an  exit,  shall 
provide  a  vertical  clearance  of  ^'4  ncnes  (2895  mm)  minimum. 

504  Stairways 

504.1  General.  Stairs  required  to  oe  accessibie  shall  comply  with  504. 


Advisory  504.1 


Although  these  requirements  do  not  mandate  handrails  on  stairs  that  are  not  part  of  a  means  of 
egress,  State  or  local  building  codes  may  require  handrails. 


504.2  Treads  and  Risers.  All  steps  on  a  flight  of  stairs  shall  have  uniform  riser  heights  and  uniform 
tread  depths.  Risers  shall  be  4  inches  ( 1 00  mm)  minimum  in  height  and  7  inches  (1 80  mm)  maximum  in 
height.  Treads  shall  be  1i  inches  '280  mm)  minimum  in  depth,  measured  from  riser  to  riser. 


Figure  504.2 
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504.3  Open  Risers.  Open  nsers  are  not  permitted. 
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504.4  Tread  Surface.  Stair  treads  shall  comply  with  302.   Changes  m  level  are  not  permitteo 
EXCEPTION:   Treads  shall  be  permitled  to  have  a  siooe  not  steeoe-  tna'-'  '  -^8 

504.5  Nosings.  The  radius  of  curvature  at  the  leading  edge  of  tne  treaa  sha^:  be  '  2  ncn    '  3  -^m) 
maximum.   Nosings  that  project  beyond  vertical  risers  shall  have  the  undersioe  o*  the  ^ead'ng  edge 
curved  or  beveled.   If  not  vertical,  risers  shall  slope  under  the  tread  at  an  ang^e  cf  30  aegrees  maximur 
from  vertical:  however,  the  permitted  projection  of  the  nosing  shah  oe  '-'  2  inches   58  '^^    '-naxir^U'^ 
beyond  the  rear  of  the  tread  below 


Figure 
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504.6  Handrails.  Stairs  shall  have  handrails  complying  with  505. 

504.7  Wet  Conditions.  Landings  subject  to  wet  conditions  snal:  be  designee  tc  prevent  the 
accumulation  of  water. 

505  Handrails 

505.1  General.   Handrails  required  by  405  at  ramps  or  504  at  stairs  snail  comply  with  505. 

505.2  Where  Required.   Handrails  shall  be  provided  on  both  sides  o^  stairs  and  ramps. 

EXCEPTIONS:   1.  Handrails  are  not  required  on  both  sides  of  aisle  stairs  ana  aisle  ramps  p'-cvided 

with  a  handrail  at  either  side  or  within  the  aisle  width. 

2.  Handrails  are  not  required  on  ramps  with  a  rise  of  6  inches  (150  mmi  maximum. 
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505.3  Continuity.  Handrails  snali  De  continuous  within  the  full  length  of  each  stair  flight  or  ramp  run. 
EXCEPTION:   Handrails  are  -^o*  reauired  to  be  continuous  in  aisles  serving  seating. 

505.4  Height.  Top  of  gnppmg  surfaces  of  nanaraiis  shall  be  34  inches  (865  mm)  minimum  and  38 
inches  (965  mm)  maximum  vertically  aDcve  stair  nosings  and  ramp  surfaces.   Handrails  shall  be  at  a 
consistent  height  above  stair  nosir-gs  ana  ramc  surfaces. 


Figure  505.4 
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(b) 
ramps 


Advisory  505.4 


The  requirements  for  stair  and  ramp  handrails  m  this  document  are  for  adults.  When  children  are  the 
principle  users  in  a  building  or  facility  (e.g..  elementary  schools),  a  second  set  of  handrails  at  an 
appropriate  height  can  assist  them  and  aid  m  preventing  accidents.  A  maximum  height  of  28  inches 
(710  mm)  measured  to  the  top  o^  the  griDP'og  surface  from  the  ramp  surface  or  stair  nosing  is 
recommended  for  handrails  designed  for  children.   Sufficient  vertical  clearance  between  upper  and 
lower  handrails,  9  inches  (230  mm;  minimum,  should  be  provided  to  help  prevent  entrapment. 


505.5  Clearance.  Clearance  between  .nanaraii  and  wall  shall  be  1-1/2  inches  (38  mm)  minimum. 


Figure  505.5 
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505.6  Gripping  Surface.  Gripping  surfaces  shall  be  continuous,  without  interruption  by  newel  posts 
other  construction  elements,  or  obstructions. 

EXCEPTION:  Handrail  brackets  or  balusters  attached  to  the  bottom  surface  of  the  handrai!  shall  not 
be  considered  obstructions  provided  they  comply  with  the  following: 

a.  not  more  than  20  percent  of  the  handrail  length  is  obstructed: 

b.  honzontal  projections  beyond  the  sides  of  the  handrail  occur  2-''  2  inches  ;64  nmi  minimum 
below  the  bottom  of  the  handrail:  and 


c.  edges  have  a  1/8  inch  (3.2  mm)  minimum  radius. 


505.7  Cross  Section.  Handrails  shall  have  a  circular  cross  section  with  a-^  outside  diameter  c'  '  -i  4 
inches  (32  mm)  minimum  and  2  inches  (51  mm)  maximum,  or  shah  provide  equivalent  graspability  i-^ 
accordance  with  505.7.1 . 


Figure  505.7 
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505.7.1  Non-Circular  Cross  Sections.  Non-circular  cross  sections  shall  have  a  perimeter 
dimension  of  4  inches  (100  mm)  minimum  and  6-1/4  inches  i,i60  nmi  maxim.um.  and  a  cross-section 
dimension  of  2-1/4  inches  (57  mm)  maximum. 
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505.8  Surfaces.  Handrails  and  any  wan  or  other  surfaces  adjacent  to  them  shall  be  free  of  any  sharp  or 
abrasive  elements    Edges  shaH  have  a  '  3  i^ch  (3.2  mm)  m.nimum  radius. 

505.9  Fittings.  Handrails  shaii  not  'otate  Aith^r  their  fittings, 

505.10  Handrail  Extensions.   Handra 's  shall  extend  beyond  stair  runs  and  ramp  runs  in  accordance 
with  505.10. 

EXCEPTIONS:   1 .  Extensions  are  '^ot  required  for  continuous  handrails  at  the  inside  turn  of 
switchback  or  dogleg  stairs  and  ramps 

2.  Extensions  are  not  required  for  handrails  m  aisles  serving  seating  where  the  handrails  are 
necessarily  discontinuous  to  provide  access  to  seating  and  to  permit  crossovers  within  the  aisle. 

3.  In  alterations,  full  extensions  of  handrails  shall  not  be  required  where  such  extensions  would  be 
hazardous  or  impossible  due  to  plan  configuration. 

505.10.1  Top  and  Bottom  Extension  at  Ramps.  Ramp  handrails  shall  extend  horizontally  above 
the  landing  for  12  inches  ;305  mmi  rnmrrtum  beyond  the  top  and  bottom  of  ramp  runs.  Such 
extension  shall  return  to  a  wall  guard,  or  the  walking  surface,  or  shall  be  continuous  to  the  handrail 
of  an  adjacent  ramp  run 


505.10.2  Top  Extension  at  Stairs.  At  the  top  of  a  stair  flight,  handrails  shall  extend  honzontally 
above  the  landing  for  12  inches  (305  mm)  minimum  beginning  directly  above  the  first  riser  nosing. 
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Such  extension  shall  return  to  a  wall  guara.  or  the  walking  su'-face.  or  snaii  oe  CQ!":i:nuous  i:  me 
handrail  of  ar^  adjacent  stair  f!:gn! 


505.10.3  Bottom  Extension  at  Stairs.  At  the  bo*ton-  o*  a  sta  -^ '  g^t  --andrails  shall  extend  at  the 

slope  of  the  stan-  flight  for  a  horizontal  distance  equa;  to  c--e  feao  jepm  Deyond  the  last  r-se-  "os-^g 
and  an  additional  12  inches  (305  mmi  mmr^un^  honzonta'iv  at  a  f-^c-g"^!  eaual  to  that  of  tne  s  co^'-g 
portion  of  the  handrail  as  r^easured  above  the  sta'-  nosmgs    Sucn  extensic-  shall  return  tc  a  v\a,:. 
guard,  c^  the  walking  surface  or  snail  De  continuous  to  t-^e  •"a'^O-ai^  c*  a'~  aa  a:e-*  s:a  r  flight. 


Figure  505.10.3 
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CHAPTER  6:  PLUMBING  ELEMENTS  AND  FACILITIES 


601  General 

601.1  Scope.  Plumbing  elements  and  facilities  ^equ;rec!  tc  De  accessible  Cv  C'^aote-  2  s-^a    lo^c^y  witn 
the  applicable  provisions  of  this  chapter 

602  Drinking  Fountains  and  Water  Coolers 

602.1  General.  Drinking  fountains  and  water  coolers  required  to  be  accessible  sna^  corrip.v  vMtr.  3C7 
and  602. 

602.2  Clear  Floor  Space.  Units  shall  have  a  clear  floor  or  ground  space  conDiymg  Alt'-  305    A  *crv\ara 
approach  complying  with  602.2.1  shall  be  provided  at  waii  and  post-mounted  cantiieverea  units. 


Advisory  602.2 


A  dnnking  fountain  that  provides  a  parallel  approach,  although  considered  accessible  requires  a 
person  to  twist  in  the  wheelchairXo  use  the  fountain.  A  drinking  fountain  thai  has  knee  cieararce  Ic  a 
forward  approach  provides  greater  accessibility. 


EXCEPTION:  A  parallel  approach  complying  with  602.2.2  shall  be  permitted  at  waH  and  post- 
mounted  cantilevered  units  for  children's  use  where  the  spout  is  30  mches  .'750  mmi  maximL.m 
above  the  floor  or  ground. 

602.2.1  Forward  Approach.  Where  a  forward  approach  is  provided,  the  ciear  floor  space  shai:  be 

centered  on  the  unit  and  shall  include  knee  and  toe  clearance  complying  wit^  306 

602.2.2  Parallel  Approach.  Where  a  parallel  approach  is  provided,  the  clear  fioor  space  sr-.aii  ce 
centered  on  the  unit. 


602.3  Operable  Parts.   Operabie  parts  shall  comply  with  309. 
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602.4  Spout  Height.   Spout  outlets  shall  be  36  inches  (915  mm)  maximum  above  the  floor  or  ground. 


602.5  Spout  Location.  Units  with  a  paraiiei  approach  shall  have  the  spout  located  3-1/2  inches  (90 
mm)  maximum  from  the  front  edge  of  the  unit    ncludmg  bumpers.  Units  with  a  forward  approach  shall 
have  the  spout  located  15  inches  (380  mm)  minimum  from  the  vertical  support  and  5  inches  (125  mm) 
maximum  from  the  front  edge  of  the  unit,  including  bumpers. 


Figure  602.5 
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602.6  Water  Flow.  The  spout  shall  provide  a  flow  of  water  4  inches  (100  mm)  high  minimum  so  as  to 
allow  the  insertion  of  a  cup  or  glass  under  the  flow  of  water.  Measured  horizontally  relative  to  the  front 
face  of  the  unit,  the  angle  of  the  water  stream  from  spouts  located  within  3  inches  (75  mm)  of  the  front  of 
the  unit  shall  be  30  degrees  maximum  and  from  spouts  located  between  3  inches  (75  mm)  and  5  inches 
(125  mm)  from  the  front  shall  be  '  5  degrees  maximum. 

602.7  Drinking  Fountains  for  Standing  Persons.  Spout  outlets  shall  be  39  inches  (990  mm)  minimum 
and  43  inches  (1090  mm)  maximum  above  the  floor  or  ground. 
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603  Toilet  and  Bathing  Rooms 

603.1  General,  Tone!  and  bathing  roo^-'S  "eq^^reo  to  oe  access  t)/e  shall  comply  with  603. 

603.2  Clear  Floor  Space. 

603.2.1  Wheelchair  Turning  Space.    i,V>?eec^ar  turning  soace  complying  with  304  shall  be 

provided  wlhrn  the  room. 


Advisory  603.2.1 


Wheelchairturmng  space  should  be  \r\  a  location  that  p^-ovides  me  greatest  access.  A  room  should  be 
designed  so  as  to  minimize  the  amount  o*  bacKing  ud  a  person  a-V'  a  c  saDility  must  dc  when 
accessible  elements,  such  as  toilet  stalls,  are  located  along  '-larroA  co^naors. 


603.2.2  Overlap.   Required  clear  floor  spaces,  clearance  arou 
turning  space  shall  be  permitted  to  overlap. 


^aie"- cose^s   ar>r:  .\^ee  c^air 


603.2.3  Doors.  Doors  shall  not  swing  into  the  dea'' floor  soace  o<-  c'earance  rpQuired  for  any  fixture. 


Advisory  603.2.3 


While  toilet  and  bathing  room  doors  cannot  swing  into  clearances  fc  'ixtures  '^■e^  n-av  sv\  n 
ivhee/c/ia/r  turning  space  as  permitted  by  304.4. 


-'0  me 


EXCEPTIONS:  1.  Doors  to  a  toilet  and  bathing  room  for  a  single  occuoant.  accesseo  ony  f^rougn 
a  pnvate  office  and  not  for  common  use  or  public  use  shall  be  permitted  to  swing  into  the  clear  jioor 
space  provided  the  swing  of  the  door  can  be  reversed  to  meet  503.2  3 

2.  This  requirement  shall  not  apply  where  the  toilet  and  bathing  room  ^s  'cr  i'-da'  dua^  use  a-c  a  c'ea' 
floor  space  complying  with  305.3  is  provided  within  the  room  oevond  the  arc  o^  tne  doo^  sw^ng. 


71 


62442 


Federal  Register/ Vol.  64,  No.  220/Tuesday.  November   16.   1999 /Proposed  Rules 


CHAPTER  6;  PLUMBING  ELEMENTS  AND  FACiliTlfc; 


TECHNICAL 


603.3  Mirrors.  Mirrors  shall  be  installed  with  the  bottom  edge  of  the  reflecting  surface  40  inches  (1015 
mm)  maximum  above  the  finish  floor. 


Advisory  603.3 


In  order  for  mirrors  to  be  usable  by  both  ambulatory  people  and  people  who  use  wheelchairs,  the  top 
edge  of  mirrors  should  be  74  'oches    1 880  mm)  minimum  from  the  floor  or  ground.  A  single,  full- 
length  mirror  can  accommodate  a  greater  "i;mber  of  people  including  children. 


603.4  Coat  Hooks  and  Shelves.  Accessible  coat  hooks  provided  within  toilet  rooms  shall  be  located 
within  one  of  the  reach  ranges  specified  in  308.  Where  provided,  a  fold-down  shelf  shall  be  located  40 
inches  (1015  mm)  minimum  and  48  inches  (1220  mm)  maximum  above  the  floor. 

604  Water  Closets  and  Toilet  Compartments 

604.1  General.  Water  closets  ana  toilet  compartments  required  to  be  accessible  shall  comply  with 

604.2  through  604  8 

EXCEPTION:  Water  closets  and  toilet  compartments  for  children's  use  shall  be  permitted  to  comply 
with  604.9. 

604.2  Location.  The  water  closet  shall  be  located  with  a  wall  or  partition  to  the  rear  and  to  one  side. 

The  centerline  of  the  water  ciose-  shall  be  16  inches  (405  mm)  minimum  to  18  inches  (455  mm) 
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maximum  from  the  side  wall  or  partition,  except  that  the  wate-  doset  shaii  De  cente^ec  i-^  t^^e  nc 
wheelchair  accessible  \oi\e\  compartment  specified  m  604.8  2 


Figure  604.2 
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604.3  Clear  Floor  Space. 

604.3.1  Clearance.  Clearance  around  a  water  closet  shall  be  60  mcnes  , '  525  '^^   mimmumi 

measured  perpendicular  from  the  side  wall  and  56  inches  (1420  mm)  minim jm  measured 
perpendicular  from  the  rear  wall.   No  other  fixtures  or  obstructions  shall  be  iocated  /.  'n^'-  i^e 
required  water  closet  clearance. 


604.3.2  Overlap.  The  required  clearance  around  the  water  cioset  shail  be  c>e''m!t1ea  tc  Ovenac.  t'-e 
fixture,  associated  grab  bars,  tissue  dispensers,  accessible  routes,  ciear  fioor  space  requ.rea  a: 
other  fixtures  and  the  tv/^ee/crta/r  turning  space. 


73 


62444 Federal  Register    Vol    h4    No.  220/Tuesday,  November  16.  1999 /Proposed  Rules 


CHAPTER  6:  PLUMBING  ELEMENTS  AND  FACILITIES 


TECHNICAL 


604.4  Height.  The  height  of  water  closets  snan  be  1 7  inches  (430  mm)  minimum  to  1 9  inches  (485  mm) 
maximum  measured  to  the  top  c*  the  ':•''  et  seat    Seats  shall  not  be  sprung  to  return  to  a  lifted  position. 


Figure 

604.4 

■m           (r^ 

s^ 

17-19 

430-485 

i 

>(t 

---^^ 

^ 

EXCEPTION:   This  requirement  srai^  '"'o-  apply  to  a  water  closet  in  a  toilet  room  for  a  single 
occupant,  accessed  onty  t^"^oug»"  a  private  office  and  not  for  common  use  or  public  use. 

604.5  Grab  Bars.  Grab  bars  to'-  ware-  closets  snaii  comply  with  609.  Grab  bars  shall  be  provided  on  the 
rear  wall  and  on  the  side  wall  ciosest  to  the  water  closet. 

EXCEPTION:  Grab  bars  a^e  ^ot  required  to  be  installed  in  a  toilet  room  for  a  single  occupant, 
accessed  only  through  a  pr  vate  office  and  not  for  common  use  or  public  use  provided  that 
reinforcement  has  been  instaHed  in  walls  and  located  so  as  to  permit  the  installation  of  such  grab 
bars 

604.5.1  Side  Wall.  Side  wall  grab  bar  shall  be  42  inches  (1065  mm)  long  minimum,  located  12 
inches  (305  mm)  maximum  *rom  tt-e  rear  wall  and  extending  54  inches  (1370  mm)  minimum  from  the 
rear  wall. 


Figure  604.5.1 
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604.5.2  Rear  Wall.  The  ^ear  v.a^^  grao  oar  snai.  ds  2- 
the  water  closet  V^'here  waii  space  pe^n-  ts  t^e  bar  s' 
the  additionai  •enqtn  prov'dec  c"  t*"e  Va^ste'  sae  j'  v 


rc-^es  510  Tim)  long  minimum.  ce~t&'ea  on 
a  DC  36  -c'^es  (915  mm)  long  minimum  with 
e  .'.ater  closet. 


Figure  604.5.2 
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*NOTE:  36  inches  (915  mm)  minimum  when  wa!!  space 
permits. 

(a)  (b) 


EXCEPTION:  if  aannnistralive  authorities  '■equire  f-jsn  controls  for  ''..s*-^  va,ves  to  be  located  in  a 
position  that  conflicts  with  the  location  of  the  fear  graP  bar,  then  that  grao  bar  may  be  split  or 
shitted  to  the  open  side  of  the  toilet  area 


604.6  Flush  Controls.   Flush  controis  shal^  be  *^ana  coe-ateo 
controls  shall  comply  with  309. 


latic    Hand  operated  flush 


Advisory  604.6 


Flush  valves  and  related  plumbing  can  cause  mjury  or  imbalance  when  a  person  leans  back  against 
them.  To  prevent  this,  the  piumbing  can  be  located  behind  walls  o--  to  t^e  side  of  the  toilet  or  a  toilet 
seat  lid  can  be  provided  if  plumping  valves  are  directly  behind  the  toilet  seat 


604.7  Dispensers.  Toilet  paper  dispensers  shah  comply  w^tn  309  4  anc  sha!'  be 

minimum  and  9  inches  (230  mm)  maximum  in  front  of  the  water  closet  meas^-ec 


ches  (180  mm) 

-^  e  ce'-te'-'ine  of  the 
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dispenser.  Tne  outlet  of  the  dispenser  shall  be  1 5  inches  (380  mm)  minimum  and  48  inches  (1220  mm) 
maximum  above  the  Hoor    Tnere  snail  be  a  clearance  of  1  1/2  inches  (38  mm)  minimum  below  and  12 
inches  (305  mm  >  minimum  above  the  grab  ba-    Dispensers  shall  not  be  of  a  type  that  control  delivery  or 
that  do  not  allow  continuous  paper  flow. 


Figure  604.7 
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604.8  Toilet  Compartments.    Wheeicnai^  accessible  toilet  compartments  shall  meet  the  requirements 

of  604.8  1  and  604,8-3-   Conpartne-^ts  containing  more  than  one  plumbing  fixture  shall  comply  with 
603.   Non-wheelchair  accessible  cc-'ipaTments  snali  comply  with  604.8.2  and  604.8.3. 

604.8.1  Wheelchair  Accessible  Compartments. 

604.8.1 .1  Size.    Wheelchair  accessible  compartments  shall  be  60  inches  (1525  mm)  wide 

minimum  measured  perpendicular  to  the  side  wall,  and  56  inches  (1420  mm)  deep  minimum  for 
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wail  hung  water  closets  and  59  inches  MSOO  rr-m)  deep  rn'mn^un  fo'  'ioc  ■^ou"ted  wa*e^  cicsets 
measured  perpendicular  to  the  rear  wall. 


Figure  604.8.1.1 


604.8.1.2  Doors.  Toilet  compartment  doors,  including  door  hardware  shal^  co'^c^v  wi^n  4C- 
except  that  if  the  approach  is  to  the  latch  side  of  the  compartment  door,  clearance  Detvveer  t^e 
door  Side  of  the  stall  and  any  obstruction  shall  be  a  minimum  of  42  mcnes  ! '  065  mm  >    ^^e  dec 
shall  be  hinged  4  inches  (100  mm)  maximum  from  the  side  wall  or  partition  farthest  'ro^  t^:G 
water  closet.  The  door  shall  be  self-closing.  A  door  puti  complying  with  404  2  ^  shah  be  oiacea 
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on  both  sioes  o*  the  door  near  the  latch.  Con-partment  doors  shall  not  swing  into  the  rriinimum 
required  comDanr~e''^t  area. 


604.8.1.3  Approach.  Compa'^me'ns  snail  be  arranged  for  left-hand  or  right-hand  approach. 


604.8.1.4  Toe  Clearance,   i- >  wheelchair  accessible  compartments,  the  front  partition  and  at 
least  one  side  partition  snail  o^ovide  a  toe  clearance  of  9  inches  (230  mm)  minimum  above  the 
floor  and  6  inches  (1 50  mm.  deep  minimum  beyond  the  compartment-side  face  of  the  partition, 
exclusive  of  partition  support  members    Toe  clearance  at  the  front  partition  is  not  required  in  a 
compartment  greater  than  62  inches  (1  5"5  mm)  deep  with  a  wall-hung  water  closet  or  65  inches 
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(1650  mm>  deep  with  a  ^loor-'Tvc-.-'tea  water  ciosei.   Toe  Clearance  at  tne  siae  pariiiion  is  not 
reauirea  ^n  a  compartment  greater  man  66  inches  (1675  mm)  wide. 


Figure  604.8.1.4 


604.8.1.5  Grab  Bars.  Grab  bars  shai!  comply  with  609    A  side-wai  g-ah 

604.5.1  located  on  the  wall  closest  to  the  water  cioset  ana  a  fea-wa-'  o^a 

604.5.2  shall  be  provided. 


■'Cvi--:;  with 
■^o'v  '-^c  vvith 


604.8.2  Non-Wheelchair  Accessible  Compartments. 


Figure  604.8.2 
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604.8.2.1  Size.  Hon-wheeichair  accessible  compartments  shall  be  60  inches  (1525  mm)  deep 

minimum  and  36  inches  ,915  mm)  wide. 

604.8.2.2  Doors.  Toilet  compartment  aoors,  including  door  hardware,  shall  comply  with  404 
except  that  if  the  approach  is  to  the  latch  side  of  the  compartment  door,  clearance  between  the 
door  side  of  the  stall  and  any  obstruction  shall  be  a  minimum  of  42  inches  (1065  mm).  The  door 
shall  be  self-closing    A  door  puH  connplymg  with  404.2.7  shall  be  placed  on  both  sides  of  the  door 
near  the  latch.  Compartment  doors  shaii  not  swing  into  the  minimum  required  compartment 
area. 

604.8.2.3  Grab  Bars.  Grab  oars  sha  :  comply  with  609.  A  side-wall  grab  bar  complying  with 
604.5.1  shall  be  provideo  or  ootr^  s  des  o*  the  compartment. 

604.8.3  Coat  Hooks  and  Shelves.  Accessible  coat  hooks  provided  within  toilet  compartments  shall 
be  located  within  one  of  the  reacn  ranges  specified  m  308.  When  provided,  a  fold-down  shelf  shall 
be  located  40  inches  ( 1  d  5  mm)  minimum  and  48  inches  (1 220  mm)  maximum  above  the  floor. 

604.9  Water  Closets  and  Toilet  Compartments  for  Children's  Use.  Accessible  water  closets  and 

toilet  compartments  for  children's  use  shall  comply  with  604.9. 


Advisory  604.9 

The  requirements  m  604.9  are  to  be  followed  where  the  exception  for  children's  water  closets  m  604.1 
is  used.  The  following  table  provides  additional  guidance  in  applying  the  specifications  for  water 
closets  for  children  according  to  the  age  group  sen/ed  and  reflects  the  differences  in  the  size,  stature, 
and  reach  ranges  of  children  ages  3  through  1 2    The  specifications  chosen  should  correspond  to  the 
age  of  the  pnmary  user  group.  The  specifications  of  one  age  group  should  be  applied  consistently  in 
the  installation  of  a  water  closet  and  related  elements. 

Specifications  for  Water  Closets  Serving  Children  Ages  3  through  12 

i 
i 

Ages  3  and  4 

Ages  5  through  8 

Ages  9  through  12 

— ■ ■ 

Water  Closet 

Centerline 

12  inches 
(305  mm) 

1 2  to  1 5  inches 
(305  to  380  mm) 

15  to  18  inches 
(380  to  455  mm) 

Toilet  Seat  Height 

M  to  12  inches 
(280  to  305  mm) 

12  to  15  inches 
(305  to  380  mm) 

15  to  17  inches 
(380  to  430  mm) 

Grab  Bar  Height 

18  to  20  inches 
(455  to  510  mm) 

20  to  25  inches 
(510  to  635  mm) 

25  to  27  inches 
(635  to  685  mm) 

Dispenser  Height 

14  inches 
(355  mm) 

14  to  17  inches 
(355  to  430  mm) 

1 7  to  1 9  inches 
(430  to  485  mm) 
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604.9.1  Location.  The  water  closet  shall  be  located  with  a  wan  or  oartition  *c  t^e  ^ea--  and  to  one 
side.   The  centerline  of  the  water  closet  shall  be  1 2  inches  ;305  mm  •■  mmimu'^  :c  '  3  inches   ^^55 
mm!  maximum  from  the  side  wali  or  partition,  except  tnai  the  water  ciosei  sna,.  oe  centerea  .n  the 
non-wheelchair  accessible  toilet  compartment  specifiea  i--  504  8  2 

604.9.2  Clear  Floor  Space.  Clearance  around  a  wate*-  cioset  sna^  comoiy  /nth  604.3. 

604.9.3  Height.  The  height  of  water  closets  shall  be  H  mc^es  (280  mm)  minimum  to  17  inches  43C 

mm)  maximum  measured  to  the  top  of  the  tonet  seat    Seats  snal  no:  be  sprung  to  return  to  a  lifted 
position. 

604.9.4  Grab  Bars.  Grab  bars  for  water  closets  sna  i  comply  with  604.5. 

EXCEPTION:  If  administrative  authorities  '•equire  t^ush  controls  for  flush  valves  to  be  located  in  a 

position  that  conflicts  with  the  location  of  the  rear  g-ab  bar,  then  that  grab  ba--  may  be  split  or 
shifted  to  the  open  side  of  the  toilet  area 

604.9.5  Flush  Controls.  Flush  controls  shall  be  hand  operated  or  automatic.  Hand  operated  flush 

controls  shaii  comply  with  309.2  and  309.4  and  snal'  be  installed  36  inches  (915  mm)  maximum 
above  the  floor. 

604.9.6  Dispensers.  Toilet  paper  dispensers  shall  comply  with  309.4  and  shaH  be  7  inches  (180 

mm)  minimum  and  9  inches  (230  mm)  maximum  in  front  of  the  water  closet,   "^^e  outlet  of  the 
dispenser  shall  be  14  inches  (355  mm)  minimum  and  19  inches  {485  mms  maximum  above  the  floor. 
There  shall  be  a  clearance  of  1  1  2  inches  (38  mm)  minimum  below  tne  grab  ba-.  Dispensers  shall 
not  be  of  a  type  that  control  deliven/  or  that  do  not  anew  continuous  pape--  'ica 

604.9.7  Toilet  Compartments.  Accessible  toHet  compartments  snaii  meet  the  requiremients  of 
604.9.7,  Compartments  containing  more  than  one  piumbing  fixture  shall  comply  with  603. 

604.9.7.1  Wheelchair  Accessible  Compartments. 

604.9.7.1.1  Size.   lYi^ee/c/ia/r  access/fci/e  ccmpa^lments  snal!  ce  50  i-icnes    *525  "it:,  wde 
minimum  measured  perpendicular  to  the  side  waii  ana  59  inches  (1500  mm   deep  minimum 
measured  perpendicular  to  the  rear  wah, 

604.9.7.1.2  Doors.  Toilet  compartment  doors,  including  doc-  nardwa^e  s^an  cc^p-v  with 
404  except  that  if  the  approach  is  to  the  latch  side  of  the  compartme'^t  doc  c  eara'^ce 
between  the  door  side  of  the  stall  and  any  obstruction  shall  be  a  munim  jn--  ct  42  mches  ■> '  065 
mm).  The  door  shall  be  hinged  4  inches  (100  mmi  maximumi  frc^  the  s:de  v.ali  or  partition 
farthest  from  the  water  closet.  The  door  shall  be  self-dosmg.   A  aoof  pj"  complying  with 
404.2.7  shall  be  placed  on  both  sides  of  the  door  near  the  latch.  Compartmer.t  doors  snail 
not  swing  rnto  the  minimum  required  compartment  area. 

604.9.7.1.3  Approach.  Compartments  shall  be  arranged  fo^  ^ett-nanc  or  tor  ngnt-nand 
approach. 
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604.9.7.1 .4  Toe  Clearance.   In  wheeicnair  accessible  compartments,  the  front  partition  and 
at  least  one  side  panttion  shall  provide  a  toe  ciearance  of  12  inches  (305  mm)  minimum 
above  the  floor  and  6  inches  (150  mm)  deep  minimum  beyond  the  compartment-side  face  cf 
the  partition,  exclusive  of  partition  support  members 

604.9.7.1.5  Grab  Bars.  Grab  bars  shaii  comply  with  609.  A  side-wall  grab  bar  complying 
with  604.5  '   ocated  on  the  wall  closest  to  the  water  closet  and  a  rear-wall  grab  bar 
complying  v\  tn  504.5.2  shall  be  provided. 

604.9.7.2  Non-Wheelchair  Accessible  Compartments.   Non-wheelchair  accessible 

compartments  snaii  comply  with  oU4.b.._. 

605  Urinals 

605.1  General.  Urinals  ^equi^ea  to  be  accessice  snail  comply  with  605. 

605.2  Height  and  Depth.  Urrais  shall  be  the  wall-hung  type  with  the  rim  17  inches  (430  mm)  maximum 
above  the  floor  or  ground  or  the  stall-type.  Urinals  shall  provide  a  minimum  depth  of  13  1/2  inches  (345 
mm)  measured  from  the  outer  face  of  the  urinal  rim  to  the  back  of  the  fixture. 


Figure  605.2 


131/2  mm 

350 


^    1 7  max 

"^      430^ 


(a) 
wall  hung  type 


1372  mjn 

350 


(b) 
stall  type 


605.3  Clear  Floor  Space.  A  cear  floor  or  ground  space  complying  with  305  positioned  for  fonward 
approach  shall  be  provided    This  clear  space  shall  adjoin  or  overlap  an  accessible  route. 
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605.4  Flush  Controls.   Flush  controls  shall  be  hand  ooerated  or  aj-or'aiic    Han:;;  ope-aiea  ''ush 
controls  Shan  corripiy  wit^  309  4  ana  shai^  be  44  inches  ■  ''20  mm;  maximurr  a'Dc.e  '^e  f'oor  cr  abound. 


606  Lavatories  and  Sinks 

606.1  General.  Sinks,  lavatory  fixtures  vanities  and  lavatcies  reauired  to  be  accessib'P  s'-'a'!  comply 
with  606. 


Advisory  606.1 


if  soap  and  towel  dispensers  are  provided,  they  must  be  located  wthir  t'-e  -ea:"-  -a-ces  scec  *  ec  n 
308  and  should  be  usable  by  a  person  at  the  accessible  lavatory. 


606.2  Clear  Floor  Space.  A  clear  floor  space  compiyng  ,\i*n  305^  positioned  for  forwara  approacn,  ana 
knee  and  toe  clearance  complying  with  306  shall  be  pfovidec 


}'  be  :ons^ae'' 


jeie- 


EXCEPTIONS:   1.  The  dip  of  the  overllow  sha 
clearances. 

2.  The  requirement  for  knee  and  toe  clearance  shah  net  appiv  to  a  Bvatory  ..n  a  tee:  a"a  Da!'~:ng 
facility  for  a  single  occupant,  accessed  only  through  a  prvate  ot^^ce  and  not  for  common  use  or 
public  use. 

3.  The  requirement  for  knee  and  toe  clearance  shall  not  aopiv  to  more  tha'~  one  bcv\:  of  a  multi-oowi 
sink, 

4.  A  knee  clearance  of  24  inches  (610  mm)  minimum  above  the  ficc  0^  grc^-'j  s'"a  oe  De'-'"":^tte:;  at 
lavatories  and  sinks  used  primarily  by  children  ages  6  through  '  2  where  the  rim  or  cc^-^te'  s.^'-'acc  s 
31  inches  (760  mm)  maximum  above  the  floor  or  ground 

5.  A  parallel  approach  shall  be  permitted  in  lieu  of  a  forward  approacn  to  lavaic-ies  ana  s  nns  ^seo 
primarily  by  children  ages  5  and  younger. 
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606.3  Height.  Lavatories  and  smks  shaii  be  installed  with  the  front  of  the  higher  of  the  rim  or  counter 
surface  34  inches  (865  mm)  maximum  above  the  finish  floor. 


Figure  606.3 


'^^^ 

EXCEPTION:  This  requirement  shall  not  apply  to  a  lavatory  in  a  toilet  and  bathing  facility  ^or  a  single 
occupant,  accessed  only  through  a  pnvate  oHice  and  not  for  common  use  or  public  use. 

606.4  Faucets.  Faucets  shall  compiv  with  309    Hand-operated,  self-closing  faucets  shall  remain  open 
for  10  seconds  minimum 

606.5  Exposed  Pipes  and  Surfaces.  Water  supply  and  drain  pipes  under  lavatones  and  sinks  shall  be 
insulated  or  othen^se  configured  to  protec  aga^st  contact.  There  shall  be  no  sharp  or  abrasive 
surfaces  under  lavatones  and  sinks 

607  Bathtubs 

607.1  General.  Bathtubs  required  *c  be  accessible  shall  comply  with  607. 

607  2  Clear  Floor  Space.  Clearance  -  ^r.ont  o*  bathtubs  shall  extend  the  length  of  the  tub  and  shall  be 
30  inches  (760  mm)  wide  minimum    A  lavatory  complying  with  606  shall  be  permitted  at  the  foot  end  of 
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the  clear  floor  space.  Where  a  permanent  seat  is  prov.aea  at  the  '-ea':  ena  oi  tne  tub.  the  ciear  iioor 
space  shall  extend  a  minimum  of  12  inches  (305  mm)  beyond  the  seat. 


Figure  607.2 
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607.3  Seat.  A  permanent  seat  at  the  head 
Seats  shall  comply  witn  610. 


tne  'uD  :-  a  '•e'T-ovaO'e  in-tub 


■a    De  p'cvoed. 


607.4  Grab  Bars.  Grab  bars  for  bathtubs  shah  comipiy  with  609  ana  snai.  oe  pr 
with  607.4.1  and  607  4,2, 
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Figure  607.4 
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EXCEPTION:   Grab  bars  are  not  required  to  be  mstaiiea  ^n  a  batnmg  ,fac///rv'for  a  s  '^gie  cccupai 
accessed  only  through  a  private  office  and  not  to-  comnnon  use  cr  p^ti^c  use.  p^cv  aea  t^iat 
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reinforcement  has  been  i-staiied  in  wans  and  located  so  as  to  permit  the  installation  of  such  grab 
bars 

607.4.1  Bathtubs  With  Permanent  Seats,   p   r  bathtubs  with  permanent  seats  grab  bars  shall  be 
provided  m  accordance  with  607.4.1. 

607.4.1.1  Back  Wall.  Tv^o  g^ab  oa-s  sha.i  De  installed  on  the  back  wall,  one  located  in 
accordance  with  609  3  a-::l  tne  other  located  9  inches  (230  mm)  above  the  nm  of  the  tub.   Each 
grab  bar  shall  be  installed  15  inches  (380  mm)  maximum  from  the  head  end  wall  and  12  inches 
(305  mm)  maximum  from  the  foot  end  wall. 


Figure  607.4.1.1 


607.4.1 .2  Foot  End  Wall.  A  graD  oa^  24  -nches  (610  mm)  long  minimum  shall  be  installed  on  the 
foot  end  wall  at  the  front  edge  o'  the  tub 

607.4.2  Bathtubs  Without  Permanent  Seats.  For  bathtubs  without  permanent  seats,  grab  bars 
shall  comply  with  607  4 

607.4.2.1  Back  Wall.  Two  grao  oars  shall  be  installed  on  the  back  wall,  one  located  in 
accordance  with  609.3  and  other  located  9  inches  (230  mm)  above  the  rim  of  the  tub.  Each  grab 
bar  shall  be  24  inches  (610  mmi  long  minimum  and  shall  be  installed  24  inches  (610  mm) 
maximum  from  the  head  en-  wa  -  an-i  1  2  inches  (305  mm)  maximum  from  the  foot  end  wall. 
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607.4.2.2  Foot  End  Wall.  A  grab  bar  24  inches  (61 0  mm)  long  minimurr.  sr.ai,  be  ins!a:  e-  c"-  f-^e 
foot  end  wali  at  the  *ront  edge  of  the  tuo 


607.4.2.3  Head  End  Wall.  A  grab  bar  12  inches  ''305  '^rr'\  lone  mni-^^'r 
the  head  end  wall  at  the  fi-ont  eage  of  the  tub 

607.5  Operable  Parts.  Operable  parts,  other  than  dram  stoopers,  shai^  be  oca-e 

the  tub  rim  and  below  the  grab  bars  and  between  the  front  edge  ot  the  t,jc  a-^a  t^- 
of  the  tub.   Operable  parts  shall  comply  with  309,4. 


s^a"  be  -staned  on 


*-  w- ' .  u    -J  ■ 


607.6  Shower  Spray  Unit  and  Water.  A  shower  spray  unit  with  a  hose  59  mches  f1500  mm^  long 
minimum  that  can  be  used  both  as  a  fixed  shower  head  and  as  a  hand-held  shower  shall  be  proviaed 
The  shower  spray  unit  shall  have  a  water-on  and  water-off  control    If  an  adjustable-height  shower  head 
on  a  vertical  bar  is  used,  the  bar  shall  be  installed  so  as  not  to  obstruct  the  use  of  grab  ca^s    Bat^tjb 
shower  spray  units  shall  deliver  water  that  is  thermal  shock  protected  to  1 20  F  nnax  murr 

607.7  Bathtub  Enclosures.  Enclosures  for  bathtubs  shall  not  obstruct  operable  oaris  c-  '-ans'er  *ron 
wheelchairs  onto  bathtub  seats  or  into  tubs.  Enclosures  on  bathtubs  shaH  not  ^ave  '--acKs  ^-^stai  e3  on 
the  rim  of  the  open  face  of  the  tub. 

608  Shower  Compartments 
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608.1  General.   Shower  compartments  requirea  to  be  accessible  shall  comply  with  608. 


Advisory  608.1 


Shower  stalls  that  are  60  inches  ■^525  mm)  wide  and  have  no  curb  may  increase  the  usability  of  a 
bathroom  because  the  shower  area  provides  additional  maneuvering  space 


608.2  Size  and  Clearances  for  Shower  Compartments. 

608.2.1  Transfer  Type  Shower  Compartments.  Transfer-type  shower  compartments  shall  be  36 
inches  (915  mmi  by  36  inches  iQ^S  r^'-n:  nside  finished  dimension  measured  at  the  centerpoint  of 
opposing  sides  and  shall  have  a  minimum  36  inch  i91 5  mm)  wide  entry  on  the  face  of  the  shower 
compartment.  Clear  fioc  space  of  36  inches  (915  mm)  wide  minimum  by  48  inches  (1220  mm)  long 
minimum  measurea  tror^  the  :cnt'o  /.ai!  s^ah  be  provided. 


Figure  608.2.1 


36 


915 
back  wall 


seati 

wall 


cx)ntrol  QQ  if) 
wall       CO  oi 


48  min 


1220 


608.2.2  standard  Roll-In  Type  Shower  Compartment.  Standard  roll-in  type  shower  compartments 

shall  be  30  inches  (760  mrr)  mipirrium  dv  60  inches  (1525  mm)  minimum  clear  inside  dimension  ^ 
measured  at  the  centerpoint  of  opposing  sides  and  shall  have  a  minimum  60  inches  (1525  mm)  wide 
entp/  on  the  face  of  the  snower  corr^partment    A  30  inch  (760  mm)  wide  minimum  by  60  inch  (1525 
mm)  long  minimum  clear  floor  space  shall  be  provided  adjacent  to  the  open  face  of  the  shower 
compartment    A  lavatooy'  compiv^^g  wi^h  506  shall  be  permitted  at  the  end  of  the  clear  space, 
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opposite  the  shower  compartment  enc  v\'^ere  the  seat  ^s  -^stai^ec  a-^^  opDcs  te  trie  snower 
compartment  side  where  shower  controls  are  iocatea 


608.2.3  Alternate  Roll-In  Type  Shower  Compartment,   A  ternate   o  - 
shall  be  36  inches  (915  mmi  in  width  and  60  inches  ;122C  mm-  mmin-.j- 
mm)  wide  minimum  entry  shall  be  provided  on  one  side  of  the  stall. 


'."Danments 
A  36  inch  (915 


608.3  Grab  Bars.  Grab  bars  shall  comply  with  609  ana  shaH  be  providec  --^  acco'^dance  wit^  608  3, 
Where  multiple  grab  bars  are  used,  they  shall  be  installed  at  the  same  height. 

EXCEPTION:  Grab  bars  are  not  required  to  be  installed  ;n  a  showe--  faci!it\  'cr  a  s  -^a  e  occ^oant. 
accessed  only  through  a  pnvate  office  and  not  for  common  use  or  public  use  provicea  t-^at 
reinforcement  has  been  installed  m  walls  and  located  so  as  to  permit  the  nsta-atio'-  of  sl.c'^  a^ar 
bars. 
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608.3.1  Transfer  Type  Showers.  Grab  bars  shall  be  extended  across  the  control  wall  and  back  wall 
to  a  point  13  ipc^^es  ^455  !v,n'.,  from  the  control  wan 


Figure  608.3.1 


bacK     / 


control 
wail 


608.3.2  Roll-In  Type  Showers.  Grab  bars  shall  be  orovided  on  the  three  wails  of  the  shower.  Grab 

bars  shall  se  ^-^staned  6  inches  (150  mm)  maxin-ium  f'-on-,  the  adjacent  wall. 

EXCEPTIONS;   1    Where  a  seat  is  providea  n  a  roH-m  type  shower,  grab  bars  shall  not  extend 
ever  the  seat  at  t^e  control  wall  and  shall  -c*  be  located  behind  the  seat. 
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2,   In  alternate  roil-in  type  showers,  grab  bars  sr^ai!  '- 
control  wall  and  shall  not  be  located  behind  tne  seat. 


■p   rpn      r; 


Figure  608.3.2 
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608.4  Seats.  An  attachable  or  integral  seat  shall  be  provioeo  n  fa'^s^er-tvce  s'lcwe^  -o-T^rai^^e'rs  " 
folding  seat  shall  be  provided  in  roll-m  showers  used  m  accessible  t'-ansie'^t  ^oag^ng  g^est  ^oor^s  Seats 
shall  comply  with  610. 

608.5  Operable  Parts.  Controls  and  faucets  shall  comply  with  309.4. 

608.5.1   Transfer  Type  Showers.   In  transfer-type  shower  compartments  ccn*'-ols  'aucets  ar^:iTe 

shower  spray  unit  shall  be  installed  on  the  side  wall  opposite  the  seat  38  nches   955  ^^'r.   rr-,n:n,_^-.T 
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to  48  inches  (1220  mm)  max  -u^-n  ar-ve  the  snower  floor  and  shall  be  located  on  the  control  wall  15 
inches  (380  mm)  maximum  ^eft  -y  ^-gh-  o^  the  centerline  of  the  seat. 


Figure  608.5.1 
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608.5.2  Roll-in  Type  Shower.  Controls  in  roti-in  type  shower  compartments  shall  be  located  above 

the  grab  bar  but  no  higher  than  48  inches  1 1 220  mm)  above  the  shower  floor.  In  roll-in  type  shower 
compartments  with  seats  the  controls  ♦aucets.  and  the  shower  spray  unit  shall  be  installed  on  the 
wall  adjacent  to  the  seat  waii  and  sna  ;  oe  located  27  inches  (685  mm)  maximum  from  the  seat  wall. 
In  alternate  roll-m  type  shower  compartments,  the  shower  unit  and  controls  shall  be  installed  on  the 
end  wall  furthest  from  the  compartment  entry. 
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Figure  608.5.2 
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Advisory  608.5.2 


In  roll-in  showers  without  seats,  the  shower  head  and  operable  parts  can  be  located  on  any  of  the 

three  walls  of  the  shower  without  adversely  affecting  accessibility. 


608.6  Shower  Spray  Unit  and  Water.  A  snoAe-  SD'^av  unit  with  a  *~ose  59  inches  (1500  mm)  long 

minimum  that  can  be  used  both  as  a  fixea  snower  head  a-^d  as  a  ha-::i-"e  ,-;  shower  shall  be  provided. 
The  shower  spray  unit  shall  have  a  water-on  and  water-oft  control,   •'  a'~  ao  L-s:able-height  shower  head 
on  a  vertical  bar  is  used,  the  bar  shall  be  installed  so  as  not  to  obstruct  tne  ..se  of  grab  ba^s    Shower 
spray  units  sr^all  deliver  water  that  is  tnerma  shocK  protected  to  120'F  maximum. 


608.7  Curbs.   Thres'^^oids  ir  slower  comDartme^ts  s''' 
accordance  with  303. 


:h  [^3  mm)  high  maximum  in 


608.8  Shower  Enclosures.   Enclosures  ^cr  shovve'^  ccr^-^ca' 
obstruct  transfer  from  wheelcnairs  o^to  shower  seats. 


"^er^s  shall  not  obstruct  operable  parts  or 


609  Grab  Bars 

609.1  General.  G'-ab  bars  in  accessible  toilet  ^ac''''e?  a-^d  baf^ing  facilities  shall  comply  with  609. 

609.2  Size  and  Spacing  of  Grab  Bars.  The  aiameter  :•  g-^at  oa^s  snan  be  1-1/4  inches  (32  mm) 
minimum  to  1-1/2  inches  (38  mmi  maximum,   if  riot  rounci,  \^<e  shape  s^all  provide  equivalent 
graspability  with  a  maximum  cross-section  dimens  en  c*'  2  inpnes  i5'  n-.--^  anp  oerimeter  dimension  of  4 
inches  (100  mm)  minimum  and  4-11  16  inches  M20  mim;  'raximjm  an-  /.ith  edges  having  a  1/8-inch 
(3.2  mm)  minimum  radius.  The  space  between  the  wall  ana  the  grat  oa^  shall  be  1-1/2  inches  (38  mm). 
The  space  between  the  grab  bar  and  projecting  objects  above  sha  i  oe  '  5  inches  (380  mm)  minimum. 


Figure  609.2 
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EXCEPTION:  The  space  between  the  graD  bars  and  shower  controls,  shower  fittings,  and  other 
grab  bars  above  shall  be  1-1/2  inches  (38  mm)  minimum. 

609.3  Position  of  Grab  Bars,  Grab  bars  shall  be  installed  in  a  honzontal  position.  33  inches  (840  mm) 
minimum  to  36  inches  !91 5  mm)  maximum  above  the  floor,  except  that  at  water  closets  for  children's  use 
complying  with  604  9  graD  oars  shall  be  installed  in  a  honzontal  position  18  inches  (455  mm)  minimum 
to  27  inches  (685  mm;  --aximum  above  the  floor. 


609.4  Surface  Hazards.  Grab  bars  and  any  ^ai^  or  other  surfaces  adjacent  to  grab  bars  shall  be  free  of 
sharp  or  abrasive  elements.   Edges  shall  have  a  radius  of  1/8  inch  (3.2  mm)  minimum. 

609.5  Fittings.  Grab  bars  shaH  not  -otate  within  their  fittings. 

609.6  Installation.  Grab  bars  shall  oe  nsta-iea  >n  any  manner  that  provides  a  gnpping  surface  at  the 
locations  specified  m  this  standar--  ana  'hat  does  not  obstruct  the  required  clear  floor  space. 

609.7  Structural  Strength.  Aiiowaoie  stresses  shall  not  be  exceeded  for  materials  used  when  a  vertical 
or  honzontal  force  of  250  lb  (1112  N)  is  applied  at  any  point  on  the  grab  bar,  fastener,  mounting  device, 
or  supporting  structure. 

610  Seats 

610.1  General.  Seats  m  accessible  oatht^os  and  shower  compartments  shall  comply  with  610. 

610.2  Bathtub  Seats.  The  depth  of  a  removable  in-tub  seat  shall  be  15  inches  (380  mm)  minimum  to  16 
inches  (405  mmi  maximum    T»-e  seat  shaH  be  capable  of  secure  placement.  The  depth  of  a  permanent 
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seat  at  the  nead  end  o'  tne  tathtuD  snal 
s^ai!  be  ''^  inches  ^.430  ''^n-,  mrn'mun  ic 


1  5  n  c  e  s    3  S  C  '~r  ^^~^ 
:-c'"es   ■^b5  mm)  max 


r>"i ;  r^  ■  r>'", 


ibove  the  bathroom  floor. 


Figure  610.2 
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610.3  Shower  Compartment  Seats.  Where  a  seat  is  provided  in  a  roii-'n  shower  ccrnDad-^e'^t  1  snail 
be  a  folding  type  and  shall  be  installed  on  the  wall  adjacent  to  the  controls  Seats  s'^a^  De  L-snapea  o' 
rectangular.  The  top  of  the  seat  shall  be  17  inches  i430  mm)  minimum  to  '■■'i  inches  ^435  o-n- .  ^axi-r-^m 
above  the  bathroom  floor.   In  transfer-type  showers,  the  seat  shali  extend  from  the  hacK  waii  tc  a  oc'Ct 
within  3  inches  (75  mm)  of  the  compartment  entr\'.   In  rol!-in-type  showers  tne  seat  s'^a  ■  t:'e  located 
adjacent  to  the  compartment  entry  and  shall  extend  from  the  control  wai  tc  a  boin'  v\  tn--^  "-  ^^-cnes  '75 
mm)  of  the  compartment  entry. 


Figure  610.3 
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610.3.1  Rectangular  Seats    The  rear  edge  of  a  rectangular  seat  shall  be  2  1  2  inches  (64  mm) 

maximjrr^  and  the  'rent  edge  15  inches  (380  mm)  minimum  to  16  inches  (405  mm)  maximum  from 
the  seat  waii.  The  side  edge  of  the  seat  shall  be  1-1/2  inches  (38  mm)  maximum  from  the  back  wal 
of  a  trar-sfer-wpe  shower  and  1-1/2  inches  (38  mm)  maximum  from  the  control  wall  of  a  roll-in-type 
shower. 


Figure  610.3.1 
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610.3.2  L-shaped  Seats.   T-e  ^ea-  eage  :•*  an  L-shaped  seat  shall  be  2  1/2  inches  (64  mm) 
maximum  and  the  front  edge  '5  incnes  ;380  mmi  minimum  to  16  inches  (405  mm)  maximum  from 
the  seat  wall    The  rea-  edge  o'  the  "L"  portion  of  the  seat  shall  be  1  1/2  inches  (38  mm)  maximum 
from  the  wall  ana  the  'ro-^.t  eoge  3*^3^  oe  M  ncnes  (355  mm)  minimum  to  15  inches  (380  mm) 
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maxmup^  Vnn-  tne  .\aii    T-^e  era  of  t^e   L_   s"a  i  De  22  inches  (560  mm)  minimum  to  23  inches 

a^axmun-   085  mm. ^  ^rcim  the  ma  r  sea*  wall. 


Figure  610.3.2 
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610.4  Structural  Strength.  Allowable  st-esses  shall  not  be  exceedea  for  miaierials  used  when  a  vertical 

or  honzontai  force  of  250  lb  fi112  N»  is  apcheo  a:  any  point  on  the  seat,  fastener,  mounting  device,  or 
supporting  structure. 

611  Laundry  Equipment 

611.1  General.  Wasnmg  machines  ana  cioines  aryers  requ.rec  "c  oe  access  t?-le  shall  comply  with  611. 

611.2  Clear  Floor  Space.  A  clear  floor  or  ground  space  complying  with  305  positioned  for  parallel 

approach  shall  be  provided    The  clear  *ioo'-  or  ground  soacc  shaH  be  centered  on  the  appliance. 

611.3  Operable  Parts.   OceraWe  parts  mc'ua-ig  doors  'mt  screens  aeterge-:  and  bleach 
compartments  shall  comply  with  309 

611.4  Height.  Top  loading  machines  snali  have  the  ooor  tc  trie  'acdry  comoa'tmetv.  .ccatea  34  inches 
(865  mm)  maximum  above  the  floor.  F^ont  loading  mach  nes  s^aii  have  me  bottom  of  the  opening  to  the 
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laundn/  cor-ca-tr-^ent  located  15  inches  (380  mm)  minimum  ara  34  inches   S65  nMv>  maximum  abcve 
the  floor 


Figure  611.4 
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CHAPTER  7:  COMMUNICATION  ELEMENTS  AND  FEATURES 


701  General 

701.1  Scope.   Communicaiions  <eatu'-es  a"'C  e^e^Te-^'s  required  to  be  ar::es5  ole  by  Chapter  2  shall 

comply  with  the  applicable  provisions  o'  :?^is  cnap'e^ 

702  Fire  Alarm  Systems 

702.1  General.  Fire  alarm  systems  required  *o  he  access^t-e  s*"a"  ha .e  ajdible  alarms  complying  with 

702.2  and  visual  alarms  complying  w'th  '^02.3. 

EXCEPTION;    F:re  alarm  systems  m  meCiCa,  care  fac^ties  s-^ai:  he  pe^n  "e::  :c  oe  modifiea  tc  suit 
standard  health  care  alarm  practice 

702.2  Audible  Alarms.  Audible  alarms  shan  produce  a  souna  thai  exceeds  tr.e  z^e^a^  •^g  ea^  va^G'M 
sound  level  m  the  room  or  space  by  15  dBA  mii^imu-^  or  exceeds  a'^v  maximum  so^nc  eve   a^!*-^  a 
duration  of  50  seconds  by  5  dBA.  whichever  s  loude'    Soj'^a  'eveis  'O'  a^a'T^  sig^^a  s  s"-a-  '^-o"  exceed 
110  dBA. 

702.3  Visual  Alarms.  Visual  alarms  shaii  comply  with  702  3. 
702.3.1  Light  Pulse  Characteristics. 

702.3.1.1  Type.  The  lamp  shall  be  a  xenon  strobe  type  or  equivalent. 

702.3.1.2  Color.  The  color  shal'  be  dear  or  nomma'  .vhite 


702.3.1 .3  Flash  Rate.  The  flash  rate  for  an  indiviaual  appliance  snaii  oe  1  riz 
maximum  over  its  rated  voltage  range. 


mum.  ana  c  H^ 


Advisory  702.3.1.3 


Flash  rates  that  exceed  five  flashes  per  second  may  be  disturbing  to  persons  vv'th  a  pnotosensaivity, 
particularly  those  with  certain  forms  of  epilepsy.   Multiple,  unsynchromzed  visua  signals  witnr  a 
single  space  may  produce  a  composite  flash  rate  that  coula  trigger  a  photoconvu'sive  -esponse  m 
such  persons.  Therefore,  installations  that  may  produce  a  composite  rate  m  excess  o'  5  Hz  s^Cuid  be 
avoided  by  decreasing  the  number  of  fixtures  and  raising  the  intensity  of  lamps  they  contain.  t\ 
decreasing  the  flash  rate  of  multiple  lamps,  or  by  synchronizing  the  flash  rates  ot  multiple  ^ixtu'es 
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702.3.1.4  Pulse  Duration.  The  maximum  c-uise  duration  shall  be  two-tenths  of  one  second  with 
a  maximum  duty  cycle  of  40  percent.  The  pulse  duration  is  defined  as  the  time  interval  between 
inliai  and  fmal  pomts  of  10  percent  of  maximum  signaL 

702.3.2  Dispersion.  L'ght  dispersion  of  wall  installed  appliances  shall  comply  with  Table  702  3  2.1 . 
Light  disDers  on  o'  ceMing  installed  appliances  shaH  comply  with  Table  702.3,2.2. 


Table  702.3.2.1  Light  Dispersion  for  Wall-Installed  Visual  Alarm  Appliances 

Vertical  Dispersion 

Horizontal  Dispersion 

Degrees  from 
Horizontal 

Percent  of  Rated          Degrees  from  Vertical 

Percent  of  Rated 

Q 

100 

0                               :                            100 

1 

5  to  30 

90 

5  to  25 

90 

35 

65 

30  to  45                                      75 

40 

46 

50 

55 

45 

34 

55                                           45 

50 

27 

60                                           40 

55 

22 

65 

35 

60 

18 

70 

35 

65 

16 

75 

30 

70 

15 

80 

30 

75 

13 

85 

25 

80 

12 

90 

25 

85 

12 

90 

,2                       i 

Table  702.3.2.2  Light  Dispersion  for  Ceiling-Installed  Visual  Alarm  Appliances 


Degrees  from  Vertical 

Percent  of  Rated 

0 

100 

5  to  25 

90 

30  to  45 

75 

100 
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Table  702.3.2.2  Light  Dispersion  for  Ceiling-Installed  Visual  Alarm  Appliances 


Degrees  from  Vertical 

Percent  of  Rated 

50 

55 

55 

45 

60 

40 

65 

35 

70 

35 

75 

30 

80 

30 

85 

25 

90 

'~-  r: 

702.3.3  Location.   Applia'-ces  s-^an  Ct 
EXCEPTION:   Apo^^ances  ■^  aues! 


;a!ea  i'^  a:: 


\j  i-  .  <^  .^^ 


.-,  or  702.3.3.2. 


^s  shall  comply  with  702.3.6. 
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702.3.3.1  Wall  Installed  Appliances.  Appliances  shall  be  located  80  inches  (2030  mm) 
minimum  and  96  inches  i,2440  inin;  maximum  above  the  finished  floor  or  c'-ouna  measurea  to  the 
bottom^  of  the  aoDHance. 


Figure  702.3.3.1 
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ceiling 
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CD  ^ 
05    ^ 


o 
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o 
b 
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*ioor  or  grounc 

floor  or  ground 

(a) 

(b) 

wa    a  arm 

wal  alarm  with 

smoke  detector 

EXCEPTION:  Wan  installed  appliances  whicn  are  part  of  a  smoke  detector  shall  be  located  4 
inches  MOG  mm  ;  minimum  and  12  inches  (305  mm)  maximum  below  the  ceiling  measured  to 
the  top  of  the  smoke  detector. 
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702.3.3.2  Ceiling-Installed  Appliances.   Ace  a- ces  s*^  a    ce  on  the  ceiling.  Where  celling 
height  exceeds  30  feet  (9140  mm),  appliances  shall  be  suspended  from  the  ceiling  to  a  height  of 

30  *eet  '9140  n^mi  max^^iur^  above  the  finished  floor  or  ground. 


Figure  702.3.3.2 
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floor  or  ground 
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702.3.4  Spacing  Allocation  and  Minimum  Intensity.  Spacng  and 

appliances  shall  comply  with  702.3.4. 


\rriuri  e "ecti^e  ^'^tensitv  tc 


EXCEPTIONS:   1.  Appliances  in  comdor-s  not  more  thar  20  feet  :6100  mm;  in  w-dtn  snai 

comply  with  702.3.5. 

2.  Appliances  in  guest  rooms  shall  comply  with  702  3  6. 
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702.3.4.1  General.   Tne  signal  provided  by  the  appliance  or  appliances  shall  be  visible  either  by 
direct  view  or  by  refl3Ction  from  all  parts  of  the  covered  area.   Multiple  appliances  within  an  area 
are  permitted  onlv  where  size,  shape,  building  construction  or  furnishings  prohibit  total  coverage 
by  a  Single  appliance.  Where  multiple  appliances  are  provided  in  a  single  area  to  provide  total 
area  coverage  the  appliances  shall  comply  with  one  of  the  following:  a  maximum  of  two 
appliances  located  on  opposite  walls:  the  appliances  shall  have  synchronized  flashes:  or.  in 
rooms  80  feet  (24  m)  by  80  feet  (24  m)  or  greater  in  size,  more  than  two  appliances  located  such 
that  all  appliances  in  any  135-degree  field  of  view  are  spaced  a  minimum  of  55  feet  (17  m)  from 
each  other. 

702.3.4.2  Wall  Installed  Appliances.   Spacing  and  minimum  effective  intensitv  for  wall  installed 
appliances  snail  Pe  m  accordance  witn  Table  702.3.4.2  provided  the  appliance  is  located  at  the 
midpoint  of  the  longest  side  of  the  area  served.  Where  the  appliance  is  not  located  at  the 
midpoint,  the  minimum  effective  intensity  shall  be  based  on  a  maximum  area  of  coverage  equal 
to  the  distance  to  t^^e  opposite  side  of  the  area  sen/ed  or  double  the  distance  to  the  farthest 
adjacent  side  of  t^e  a^ea  se'^.'ed  whichever  is  greater. 

Table  702.3.4.2  Spacing  Allocation  for  Wall-Installed  Visual  Alarm  Appliances 

Maximum  Area  of 
Coverage  in  Feet 

Minimum  Required  Light  Output  (Effective  Intensity)  (candela) 

i 

One  Light  per  Area         Two  Lights  per  Area 

Four  Lights  per  Area 

20X20 
(6100  X6100  mm) 

15 

Not  Permitted 

Not  Permitted 

30X30 
(9140  X  9140  mm) 

30 

15                             Not  Permitted 

40X40 
(12  X  12  m) 

60 

30 

Not  Permitted 

50X50 
(15  X  15  m) 

95 

60 

Not  Permitted 

60X60 
(18  X  18  m) 

135 

95 

Not  Permitted 

70X70 
(21  X21  m) 

185 

95 

Not  Permitted 

80X80 

(24  X  24  m) 

240 

135 

60 

90X90 
(27  X  27  m) 

305 

185 

95 

104 

* 

fECH 

— 
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Table  702.3.4.2  Spacing  Allocation  for  Wall-Installed  Visual  Alarm  Appliances 


Maximum  Area  of 
Coverage  in  Feet 

Minimum  Required 

Light  Output  (Effective  Intensity)  (candela) 

One  Light  per  Area 

1 
Two  Lights  per  Area        Four  Lights  per  Area 

100  X  100 
(30  X  30  ni, 

375 

^4o 

9  c; 

110X  110 

(34  X  34  m  i 

455 

240 

135 

120 X  ^20 

(37  X  37  m. 

540 

305 

135 

1 30  X  1 30 

(40  X  40  mi 

635 

375 

185 

702.3.4.3  Ceiling  Installed  Appliances.  Spacing  and  minimum  effective  intensity  for  ceiling 

installed  appliances  snail  be  in  accordance  with  Table  702.3.4.3  provided  the  appliance  is 
located  at  the  centerpomt  of  the  area  served.   Where  the  appliance  is  not  located  at  the 
centerpomt,  the  minimum  effective  intensity  sha^!  be  based  on  a  maximum  area  of  coverage 
equal  to  two  times  the  distance  from  tne  appliance  "c  ''"^c  'a^'-h^T^st  side  r'  '"'-■^  a^-a  se-.ec 

Table  702.3.4.3  Spacing  Allocation  for  Ceiling-Installed  Visual  Alarm  Appliances 


Maximum  Area  of 
Coverage  in  Feet 

Minimum  Required  Light  Output  (Effective  Intensity)  (candela) 

Maximum  Ceiling 
Height  in  Feet 

One  Light 

20X20(6100  X  6100  mm)       i                   10i3050mm; 

15 

30  X  30  (91 40  X  91 40  mm)                         1 0  (3050  mm) 

30 

40X40  (12  X  12  m) 

10  (3050  mm; 

60 

50  X  50  (15  X  15  m) 

10(3050  mm) 

95 

20X20(6100  X  6100  mm)       '                  20  (6100  mm) 

30 

30X30(9140  X  9140  mm) 

20  (6100  mm) 

45 

40  X40  (12  X  12  m)                              20  (6100  mm) 

80 

50  X  50(15  X  15  m)             i                  20  (6100  mm,) 

115 

20  X  20  (6100  X  6100  mm)                         30  (9140  mm) 

55 

30  X  30  i9140  X9140  mm)                         30  (9140  mm/i                  '                             " 

105 
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Table  702.3.4.3  Spacing  Allocation  for  Ceiling-Installed  Visual  Alarm  Appliances 


Maximum  Area  of 
Coverage  in  Feet 


Minimum  Required  Light  Output  (Effective  Intensity)  (candela) 


Maximum  Ceiling 
Height  in  Feet 


One  Light 


40  X  40  .12  X  1, 


30  (9140  mmi 


50  X  50(15  X  15  m^ 


30(9140  mm) 


11 


150 


702.3.5  Corridor  Spacing  Allocation  and  Minimum  Intensity.  Appliances  in  comdors  that  are  20 
feet  i6lQ0  mm^  max  mum  in  width  shall  comply  with  702.3.5,   Corridors  exceeding  20  feet  (6100 
mm!  in  width  shaH  compiv  with  702.3.4. 


Figure  702.3.5 
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J  5  feet  max 

4570 


^0-100  feeL 

15-30  m 


50-100  feel 

15-30  m 


> 


,J^5  feet  max 

4570 


702.3.5.1  Appliance  Spacing.   Appliances  snail  be  located  15  feet  (4570  mm)  maximum  from 
each  end  of  the  cornao-  and  sna^l  be  located  50  feet  (15  m)  minimum  and  100  feet  (30  m) 
maximum,  apart  along  the  corridor.  Interruptions  to  the  concentrated  viewing  path  by  doors. 
elevation  changes  o^  other  obstructions  shall  constitute  the  end  of  a  corridor  for  purposes  of  this 

section. 
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702.3.5.2  Minimum  Effective  Intensity. 


a"ces  shall  ha.  e  ?.  minimum  effective  intensity  of 


1 


:anaeia. 


702.3.6  Guest  Rooms.  Guest  roorris  requ  rea  to  lave  v/isual  alarms  shall  comply  with  702.3.6. 

702.3.6.1  Activation.  Where  S'^g^e  c  "-.'t^c^e-stat'C-  s-^oke  detectors  a-'e  cc'^aec  -  •^- 
Sleeping  room  or  suite,  a  visual  a^arm  that  ;s  activatea  upon  activation  c'  ""-e  s^c^e  aetectors 
shaii  be  provided  within  the  room  Q!- su^te    Where  a  bu/W/ng fire  alarm  s,.5'e--  &  covided  a 
visual  alarm  that  ^s  activated  ^pon  act:va!  c  o*  **Te  ti^z/a  -"p  '  ^e  aia-^-  SvS'e-^^  s'^a    oe  D-o.^aec 
vvithm  the  room  or  suite.   The  Signahng  'mo  c  cha'^ne  Detv-veef-  ■^■e  act'vat  "z  ::e>  ze  z'  t-^e 
apDliance  and  the  building  fire  aiar-m  system,  snail  oe  momtorea  *or  -^teg-''.  c,  the  Du-.a-'-g  *  -e 
alarm  system.  Where  the  same  app^a'^ce  s  used  tor  visual  notification  oi  smioke  detector  and 
fire  alarm  system  activation,  activation  of  the  room  or  suite  smoKe  detectors  shall  not  activate  the 
buhdinahre  aiarm  svstem. 


702.3.6.2  Location.   In  sleeping  rooms  or  suites.  acDi-a^ces  s^~a  '  oe  peara'^j'^'  v  ■nstahea  at  a 
location  where  aiarm  signals  shall  be  visible,  directiv  o'  c,  'e'lect  o-^.  in  al'  oah?  ,:'  the  room  or 
suite,   in  sleeping  rooms  the  appliance  sna^  oe  locaiec  '6  'eet   438C  "-"^    max-^^-  --z-^'  '^e 
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head  end  of  t'^e  oed  location,  measured  horizontaiiy.  Where  a  suite  contains  more  than  coe 
s  eeo^nq  -Oi^r-   an  aopliance  shall  be  provided  in  each  sleeping  room. 


Figure  702.3.6.2 


1 6  feet  max 


4880 


.^ 


t 


(a) 


1 6  feet  max 


4880 


(b) 


702.3.6.3  Minimum  Effective  Intensity  and  Mounting  Height.  Wall  installed  appliances 

located  24  inches  (610  mm)  mM-umum  beiow  the  ceiling  shall  have  a  minimum  effective  intensity 
of  110  candela    Ceiling  installed  appiiances  and  wall  installed  appliances  located  less  than  24 
inches  (610  mm)  below  the  ceihng  snail  have  a  minimum  effective  intensity  of  177  candela. 
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703  Signs 

703.1  General.   S^g^s  required  to  be  accessible  shall  comply  with  703. 

703.2  Characters  that  are  Both  Tactile  and  Visual.   C  ^a'a:rers  required  to  be  tactile  shall  comply  with 

703.2.    Taci'ic  cca'-ac'c'-s  s^ai!  te  duoiicater;  "  B-a^^  e  complying  with  703.5. 

EXCEPTION:    Tacine  characters  snaii  oe  pc'--.  ilea  to  coiripiy  with  703.3,  where  separate  visual 
characters  complying  with  703.4  provide  the  same  information. 

703.2.1  Finish  and  Contrast.   C^a'-acters  a'~d  :*"e-  cackground  shall  have  a  non-glare  finish. 

Characters  sraH  contrast  with  their  backgrcna  vv  tn  e:tner  light  characters  on  a  dark  background  or 

darK  c^a'-acters  o"  a  light  background. 

703.2.2  Tactile  Characters,    Tactile  c^-'a^-aae^s  sha  i  be  raised  1/32  inch  (0.8  mm)  minimum  above 

their  background    Raised  borders  and  decorative  e^ements  that  are  not  required  shall  be  separated 

3  8  inch  (9.5  mm)  minimum  *rom  tactile  characters 

703.2.3  Character  Forms.   Fonts  snan  "a.e  j-^a-a.-'f?  complying  with  703.2.3. 

703.2.3.1  Case.   Characters  sY^al'  be  ucce'-case. 

703.2.3.2  Style.   Characters  shal  be  sa-^s  ser '    C^a'arte's  shall  not  be  italic,  oblique,  script, 

highly  decorative,  or  o'  other  ur^usua'  ^c^-^s 

703.2.3.3  Width.   Character  \M6\f-i  sna^  be  55  percent  minima^"''  and  110  percent  maximum  the 

height  of  the  character  wdh  the  .Mdb"  based  c"  t^e  uppe-case  etter  "O"  and  the  height  Pasea  on 
the  uppercase  letter    I". 
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703.2.3.4  Height.   Character  heigM  measured  vert  caliy  trom  the  baseline  of  tne  character  shal 
be  5  8  inch  1 1 6  mm)  minimum  and  2  inches  (51  mm)  rraximum  based  on  the  uppercase  letter  "I". 


Figure  703.2.3.4 


LIBRARY 
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I  I 

00    CO 
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703.2.3.5  Stroke  Thickness.  For  cnaracters  with  rectangular  cross  sections,  the  stroke 
thickness  of  the  uDoercase  letter  "I"  shall  be  1 0  percent  minimum  and  1 5  percent  maximum  of 
tne  height  of  the  cr^aracte^   For  charactcs  with  other  cross  sections,  the  stroke  thickness  of  the 
uppercase  iette-  T'  snail  be  10  percent  minimum  and  30  percent  maximum  of  the  height  of  the 
charade^  measurea  at  the  base  of  the  cross  section.   Stroke  thickness  at  the  top  of  the  cross 
section  shall  be  '  5  percent  maximum  of  the  height  of  the  character. 

703.2.4  Character  Spacing.   C/iaracfer spacing  shall  be  measured  between  the  two  closest  points 
of  adjacent  characters  within  a  message,  excluding  word  spaces.  Where  characters  have 
rectangular  cross  sections,  spacing  between  individual  c/iaracfers  shall  be  1,'8  inch  (3  mm)  minimum 
to  3.8  inch  (10  mm)  maximum.  Where  characters  have  other  cross  sections,  spacing  between 
individual  characters  shan  be  1/16  inch  (2  mm)  minimum  to  3/8  inch  (10  mm)  maximum  at  the  base 

0'' 

sections. 


the  cross  sections  and  1/8  inch  (3  mm)  to  3/8  incn  !10  mm)  maximum  at  the  top  of  the  cross 


703.2.5  Line  Spacing.  Spacing  between  the  basehnes  of  separate  lines  of  characters  in  a  sentence 

or  paragraph  shaH  be  i  35  percent  minimum  and  170  percent  maximum  of  the  characfer  height. 


110 


Federal  Register 'Vol    64,   \n    220    Tiiesrlaw  \f>\(->rr,b<.r   !(•     1'-)mm    j' 


:  R;.;- 


62481 


TECHNICAL 


CHAPTER  7-  COMMUNICATION  ELEMENTS  AND  FEATURES 


703.2.6  Mounting  Height.  Cna'-acte's  s'-a'  ce 
inches  (1  525  mm  ■  maximu^^  acove  t'^e  aaiace^': 
of  the  characters. 


;a:ec  •iS  '^cnes  (1220  mm)  minimum  and  60 
^c"  0^  qxu'iO  surface  measured  from  the  baseline 


Figure  703.2.6 


EXCEPTION:   This  reaui'-emen*  bha^^  nc!  apD^v  tc  eievator  car  controls. 

703.2.7  Mounting  Location.  Where  a  sign  contairnng  tactne  characters  is  provdea  ai  a  ooor.  the 
sign  Shall  De  located  alongside  the  door  at  the  latch  side    Where  a  tactile  sign  is  provided  at  double 
doors,  the  sign  shall  be  locatea  tc  the  ngh'  c*  t^'-e  rignt  ra'^z  ooc    W'^e-o  :f^e'e  is  no  wall  space  at 
the  latch  side  o^.  a  smgle  doo'  c  to  the  --.^gnt  s  ge  c*  ocuce  oco-'s    «  gns  shall  be  located  on  the 
nearest  adjacent  /van    Signs  conta  nir-^g  taci^^e  c-a^ao'c-^s  sna^  te  located  so  that  a  clear  floor  space 
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of  ^8  inches  (455  rnm)  minimum  by  18  inches  (455  nnmi  minimum,  centered  on  the  sign,  is  provided 
bevond  me  arc  c'  any  door  swing  between  the  closed  position  and  45  degree  open  position 


EXCEPTION:   Signs  shall  be  permitted  on  the  push  side  of  doors  with  closers  and  without  hold- 
open  devices 

703.3  Tactile  Characters.  vVhere  tactile  characters  are  required  and  separate  tactile  and  visual 
characters  with  the  same  information  are  provided,  tactile  characters  shall  comply  with  703.3  and  visual 
characters  shall  como'v  .vith  703.4.    Tactile  characters  shall  be  duplicated  in  Braille  complying  with 
703.5. 

703.3.1  Tactile  Characters.    Tactile  characters  shall  be  raised  1/32  inch  (0.8  mm)  minimum  above 
their  background    Raise  J  borders  and  decorative  elements  that  are  not  required  shall  be  separated 
3/8  inch  (9  5  mmi  minimum  from  tactile  characters. 

703.3.2  Character  Forms.  Fonts  shall  have  characters  complying  with  703.3.2. 

703.3.2.1  Case.   Characters  shall  be  uppercase. 

703.3.2.2  Style.   C^^aracters  shall  be  sans  serif.   Characters  shall  not  be  italic,  oblique,  script, 
highly  decorative   or  of  other  unusual  forms. 

703.3.2.3  Width.   Character W\6\h  shall  be  55  percent  minimum  and  110  percent  maximum  the 
height  of  the  cnaracfer  with  the  width  based  on  the  uppercase  letter  "O"  and  the  height  based  on 
the  uppercase  letter  "I". 

703.3.2.4  Height.   Character  be\gh\  measured  vertically  from  the  baseline  of  the  c/?aracfer  shall 
be  1  2  inch  \  1 3  mm)  minimum  and  3/4  inch  ( 1 9  mm )  maximum  based  on  the  height  of  the 
uppercase  letter  "I". 

703.3.2.5  Stroke  Thickness.  Stroke  thickness  of  the  uppercase  letter  "I"  shall  be  1 5  percent 

maximum  of  the  neiqnt  of  the  character 


112 


Federal  Register 'Vol.   M.  \n.   220  '  Tuestiaw  Xovpmhpr  Ifi,   1999 'Proposed   RwIp^ 


62483 


TECHNICAL 


CHAPTER  ^    COMMUNICATION  Ei-EMENTS  AND  FEATURES 


703.3.3  Character  Spacing.   Character  spacnig  shall  be  measuf-ed  between  the  two  closest  points 

of  adjacent  c/iaracfer  withm  a  message,  excluaing  word  spaces.   Spacing  between  individual 
characters  shah  be  '  8  mch  ^3  mm;  minimum  to  1/4  inch  (6  mm)  maximum. 

703.3.4  Line  Spacing.  Spacing  bet.veen  the  baselines  of  separate  lines  of  characters  mth\r\  a 
message  sha-l  be  ^35  percent  minimum  and  170  percent  maximum  of  the  c/iaracfer  height. 

703.3.5  Mounting  Height.   Characters  shall  be  ocatec  48  inches  (1220  mm)  minimum  and  60 
inches  (1525  mm)  maximurr  above  t^e  aojacen-  floor  or  ground  surface,  measured  from  the 

baseline  of  the  characters. 

EXCEPTION:  This  requirement  snail  not  apply  to  elevator  car  controls. 

703.3.6  Mounting  Location.  Where  a  tactile  sign  is  provided  at  a  door,  the  s/gn  shall  be  located 

alongside  the  door  at  the  latch  side.  Where  a  facf//e  sign  s  provided  at  double  doors,  the  sign  shall 
be  located  to  the  right  of  the  right  hand  door    Where  there  is  nc  wall  space  at  the  latch  side  of  a 
single  door  or  to  the  right  side  of  dcubie  doo^s  signs  sha;  oe  locatea  on  the  nearest  adjacent  wall. 
Signs  containing  tactile  characters  shall  be  located  so  tnat  a  ciea-  ^loc  space  of  18  inches  (455  mm) 
by  1 8  inches  (455  mm)  minimum,  centereo  on  the  sign  is  pre . 'idea  beyond  the  arc  of  any  door  swing 
between  the  closed  position  and  45  degree  open  position. 

EXCEPTION:   Signs  shali  be  pern  tted  on  the  pusr  s^oe  c*  doors  with  closers  and  without  hold- 
open  devices. 

703.4  Visual  Characters.  Visual  characters  required  to  be  accessiPie  shall  comply  with  703.4. 

703.4.1  Finish  and  Contrast.   Characters  and  their  background  shall  have  a  non-glare  finish 
Characters  shall  contrast  with  their  background  with  either  lig^t  characters  en  a  oa-K  backg-cjnd  or 
dark  characters  on  a  light  background. 


Advisory  703.4.1 


Signs  are  more  legible  for  persons  with  low  vision  when  characters  contrast  with  their  background  by 

approximately  70  percent. 

Contrast  in  percent  can  be  determined  by:  contrast  =iiB1-B2'  B'' ]  x  lOO  ,vne^e  E'  =■  gn;  rpf.ectance 

value  (LRV)  of  the  lighter  area  and  B2=light  reflectance  vaiue  iLRV:  of  the  dar^e'  a^ea 

Note:  in  any  application  both  white  and  black  are  never  absoute:  tnus  B1  never  eg^^a  s  -  22  af^d  B2  is 

always  greater  than  zero. 


703.4.2  Character  Forms.  Fonts  shall  have  characters  complying  with  703.4.2. 

703.4.2.1  Case.   Characters  shall  be  uppercase  or  lowercase  o^  a  combination  of  both. 

703.4.2.2  Style.  Characters  shall  be  conventional  in  form.  Characters  shall  no;  be  .taiic,  obnque, 
script,  highly  decorative,  or  of  other  unusual  forms. 
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703.4.2.3  Width.   Character  width  shall  be  55  percent  minimum  and  110  percent  maximum  the 
height  of  the  character  \N\\h  the  width  based  on  the  uppercase  letter  "O"  and  the  height  based  on 

the  upoercase  letter  "I". 

703.4.2.4  Height.   Minimum  c/iaracfer  height  measured  from  the  baseline  of  the  c/iaracfer  shall 
comply  with  Table  703.4.2  4  based  on  the  height  of  the  characters  above  the  finished  floor  of  the 
viewing  location  and  the  minimum  viewing  distance.   C^aracfer  height  shall  be  based  on  the 
uppercase  letter  "I"    fvlinimum  viewing  distance  shall  be  measured  as  the  honzontal  distance 
where  an  obstruction  prevents  further  approach  towards  the  sign. 

Table  703.4.2.4  Visual  Character  Dimensions 


Height  of  Floor  to 
Baseline  of  Character 

Minimum  Viewing  Distance 

Minimum  Character  Height 

less  than  40  inches  (100  mmj' 

40  inches  (100  mm)  to  less 

than  or  equal  to  70  inches 

(1780  mm) 

less  than  6  feet  (1830  mm) 

5/8  inch  (16  mm) 

6  feet  (1830  mmi  and  greater 

5/8  inch  (16  mm),  plus  1/8  inch 

(3.2  mm)  per  foot  (305  mm)  of 

viewing  distance  above  6  feet 

(1830  mm) 

70  inches  ( 1 780  mm)  to  less 

than  or  equal  to  120  inches 

(3050  mm) 

less  than  15  feet  (4570  mm) 

2  inches  (51  mm) 

15  feet  (4570  mm)  and  greater 

2  inches  (51  mm),  plus  1/8  inch 

(3.2  mm)  per  foot  (305  mm)  of 

viewing  distance  above  15  feet 

(4570  mm) 

greater  than  120  inches 

(3050  mm) 

less  than  21  feet  (6400  mm) 

3  inches  (75  mm) 

21  feet  (6400  mm)  and  greater 

3  inches  (75  mm),  plus  1/8  inch 

(3.2  mm)  per  foot  (305  mm)  of 

viewing  distance  above  21  feet 

(6400  mm) 

1.  not  permitted  except  in  elevators 

703.4.2.5  Stroke  Thickness.  Stroke  thickness  of  the  uppercase  letter  "I"  shall  be  10  percent 

minimum  and  30  percent  maximj-n  c*  the  height  of  the  character. 

703.4.3  Character  Spacing.  Cz-iaracfer  spacing  shall  be  measured  between  the  two  closest  points 
of  adjacent  characters,  excluding  word  spaces.  Spacing  between  individual  c^aracfers  shall  be  10 
percent  minimum  and  35  percent  maximiurn  of  characfer  height. 
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703.4.4  Line  Spacing.  Spacing  be*.\\ee'"  'he  casernes  c  seuarate  lines  of  characters shaW  be  135 

Dercen!  r^:nimun^  and  1  "^0  oe-'cent  nnax.nij'^  of  the  cha^aae'^  ^  eigh{. 

703.4.5  Mounting  Height.  Visuai  cnaraciers  sra::  ce  iocated  40  inches  (1015  mm)  minimum  above 
the  floor  of  the  viewing  position.   Mounting  heights  s^iail  comply  with  Table  703.4.2.4  based  on  the 
Size  of  tne  cnaracters  on  the  sign. 

703.5  Braille.    Tactile  characters  snail  be  accon-oa'^iea  d\  G-ade  II  Braii^e  complying  with  Table  703.5 
and  703.5.  Braiile  dots  shall  have  a  domed  c  'c-^aea  snape 

Table  703.5  Braille  Dimensions 


Measurement  Range                              Minimum  in  Inches          Maximum  in  Inches 

Dot  base  diameter 

0.059  ^1.5  mmj 

0.063  0-S  mm; 

Distance  between  two  dots  'n  tne  same  cell'' 

0.090  (2.3  mm) 

0.100  (2.5  mm) 

Distance  between  corresponding 
dots  in  adjacent  cells' 

0.241  (6.1  mm) 

0.300  (7.6  nrim) 

Dot  height 

0.025  (0.6  mm) 

0.037  (0.9  mm) 

Distance  between  corresponding  dots 
from  one  cell  directly  below 

0.395  (10  mm) 

0.400  (10.2  mm) 

1 .  measured  center  to  center 

703.5.1  Location.  Braille  shall  be  located  beiow'  the  corresponding  text.  If  text  iS  muiti-iined.  Braille 
shall  be  placed  below  the  entire  text.  Braille  shall  be  separated  1/4  inch  (6.4  mm)  minimum  from  any 
other  tactile  characters. 

EXCEPTION:   Braille  provided  on  elevator  car  controls  shall  be  separated  3/16  inch  (4.8  mm) 

minimum  and  shall  be  located  e'ther  directly  below  or  adiacentto  the  corresponding  tactile 
characters  or  symbols. 

703.5.2  Raised  Borders  and  Decorative  Elements.   Raised  borders  and  decorative  elements  tnat 

are  not  required,  shall  be  separated  3  8  inch  i9  5  mm)  minimum  from  Braille. 
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703.5.3  Height.   Brai-'e  snail  be  located  40  inches  (101  d  mm)  minimum  and  60  inches  (1525  mm) 
maximum  above  the  ^loor  measured  from  the  basehne  of  the  Braille  cells. 


-ll 


Figure  703.5.3 


c=S! 


AREA  OF 
REFUGE 


EXCEPTION:   This  requirement  shall  not  apply  to  elevator  car  controls. 
703.6  Pictograms.   Where  cctograms are  required  to  be  accessible,  they  shall  comply  with  703.6 
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CHAPTER  7    COMMUNICATION  ELEMENT'S  AND  PEA'^URES 


703.6.1  Pictogram  Field.   Pictograms  shall  '-ave  a  f-eic  ^eight  of  6  inches  (150  mm)  minimum. 

Characte'-s  o-  BraiHe  shall  "ot  be  locaiea  m  tne  pic-oo'-an-  tieid. 


703.6.2  Finish  and  Contrast.   Pictograms  and  their  ^eid  shai  -^ave  a  -o-'giare  '^n  s'^'   P  ::oG'-d"-s 
shall  contrast  with  their  field  with  either  a  light  pictogram  on  a  :!a''k  f  eia  o'  a  ^a"--  0'c:og'a'^'  ::'■  a    g'^i 
field, 

703.6.3  Text  Descriptors.  Where  text  descriptors  for  pictogram.s  are  ^eou^-ea  :*"ev  s*na  '  ''Cza\(^c 
directly  below  or  adjacent  to  the  pictogram  and  shall  comply  v\:tr,  7C3  2 

703.7  Symbols  of  Accessibility.  Where  symbols  of  accessibility  are  requ-'-ed  fhev  sha''  cor^v-y  w'th 
703.7, 

703.7.1  Finish  and  Contrast.  Symbols  of  accessibility  and  tneii-  DacKg'":ura  s*^an  ^-.avO  a  nc'-g^a-'e 
finish.   Symbols  of  accessibility  shall  contrast  with  their  Dackground  wit^^  eithe-  a  •  g^'  svn^DC:  d^  a 
dark  background  or  a  dark  symbol  on  a  light  background 
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703.7.2  Symbols. 

703.7.2.1  International  Symbol  of  Accessibility.  Where  the  International  Symbol  of 

Accessibiiity  s  'equi-ed  it  shall  comply  with  Figure  7G3  7  2  1. 


703.7.2.2  International  Symbol  of  TTY.   vVhere  the  International  Symbol  of  77/ is  required,  it 

shall  comply  with  Figure  703  "-2,2. 
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703.7.2.3  Volume  Controlled  Telephones.  Te  ecrc'^-?s  ■■o^ured  to  have  a  volume  control  shall 

De  ideniif^ec  by  a  sign  containing  a  p/crcg-a'^i  o?  a  telephone  nandset  with  radiating  sound  waves 
on  a  square  field  such  as  shown  in  Figure  703.7.2.3. 


703.7.2.4  Assistive  Listening  Systems.  Where  assst  ve  i  sten  ^g  systems  are  re^^   e::   ?  re 
Identified  by  the  International  Symbol  of  Access  for  Hearing  Lcss^  it  snan  comply  v^rn  Figure 
703.7.24. 


Figure  703.7.2.4 

111 
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704  Telephones 

704.1  General.   Pubiic  telephones  required  to  be  accessible  shall  comply  with  704. 

704.2  Wheelchair  Accessible  Telephones,   p  .t-'ic  telephones  required  to  be  wheelchair  accessible 
shall  comply  wth  704,2. 

704.2.1  Clear  Floor  or  Ground  Space,   a  ciea-  *ioor  or  ground  space  complying  with  305  shall  be 
provided    The  clea'-  f!oo^  cr  ground  space  shall  not  be  restricted  by  bases,  enclosures  or  seats. 


Figure  704.2.1 


5:    10  max 

T        255 


20^max 

510 


(a) 
parallel  approach 


(b) 
forward  approach 


704.2.1.1  Parallel  Approach.  W^e^e  a  parallel  approach  is  provided,  the  distance  from  the 
edge  of  the  telephone  enclosure  to  the  face  of  the  telephone  unit  shall  be  10  inches  (255  mm) 
maximum. 

704.2.1.2  Forward  Approach.  Whore  a  forward  approach  is  provided,  the  distance  from  the 
front  edge  of  a  counter  within  the  teiepnone  enclosure  to  the  face  of  the  telephone  unit  shall  be 
20  inches  (510  mm)  maximum. 

704.2.2  Operable  Parts.  Operaoie  parts  shaH  comply  with  309.  Telephones  shall  have  push-button 

controls  where  service  for  such  equipment  is  available. 

704.2.3  Protruding  Objects.  T^ieonones  enclosures  and  related  equipment  shall  comply  with  307. 

704.2.4  Telephone  Directories.  Teiepnone  directories,  where  provided,  shall  be  located  in 

accordance  with  309. 

704.2.5  Cord  Length.  The  cord  from  the  te^eonone  to  the  handset  shall  be  29  inches  (735  mm)  long 
minimum. 
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704.3  Volume  Control  Telephones.   Public  teleohones  required  to  have  volume  controls  shall  be 
equipped  \\\\h  a  receive  volume  control  that  provides  a  gam  adjustable  up  to  a  minimum  of  20  dB.  For 
incremental  volume  control  provide  at  least  one  intermediate  step  of  12  dB  of  gain.  An  automatic  reset 

shall  be  providea 


Advisory  704.3 


Amplifiers  on  pay  phones  are  located  •    either  the  base  or  the  handset  and  are  built  into  the 
telephone.   Most  are  located  m  the  baLe  and  are  operated  by  pressi'^g  a  button  or  key.   If  the 
microphone  m  the  handset  is  not  bemg  used  a  mute  button  t-'a:  rerrcorarily  turns  it  off  also  reduces 
the  amount  of  background  ncise  which  the  person  hears  m  the  earpiece.   If  a  volume  adjustment  is 
provided  that  allows  the  user  to  set  the  leve'  anywhere  from  zero  to  the  upper  requirement  of  2C  dB 
there  is  no  need  to  specify  a  lower  limit    If  a  stepped  volume  control  is  provided,  one  of  the 
intermediate  levels  must  provide  12  dB  of  gam.  Consider  compatibility  issues  when  matching  an 
amplified  handset  with  a  phone  or  phone  system.  Amplified  handsets  mat  ca'-^  r-e  switched  with  pay 
telephone  handsets  are  available.   Portable  and  m-lme  amplifiers  can  be  ..sea  vvith  some  phones  but 
are  not  practical  at  most  public  phones  covered  by  this  document. 


704.4  TTYs.    TTYs  required  at  a  public  pay  telephone  shall  be  permanentlv  affixed  withn  c  adjacent  to 
the  telephone  enclosure.  Where  an  acoustic  coupler  is  used,  the  telephone  cca  s>nai'  be  sufficiently 
long  to  allow  connection  of  the  TTVand  the  telephone  receive'-    Operable  oars  o-f  TTYs  ana  *he 
telephones  they  serve  shall  comply  with  309.  - 


Advisory  704.4 


Designers  are  encouraged  to  ensure  that  sufficient  electrical  service  's  avarabie  w^e^e 
installed. 


'Vs  are 


De 


704.4.1  Clearances.  Clear  floor  space  positioned  for  a  fon,vard  approach  shall  be  provided.  Knee 
and  toe  clearance  complying  with  306  shall  be  provided  below  the  TTY.  When  m  use,  the  touch 
surface  of  rTV keypads  shall  be  30  inches  (760  m,m)  mimm^um  and  34  mcnes  ;865  mm]  rr!axin-:um 
above  the  finish  floor 


EXCEPTION:   In  assembly  occupancies.  50  percent  plus  or  minus  one  Ti  V. 
required  to  comply  with  704.4.1  provided  that  the  TTY  has  a  seat. 


sna 


be 


Advisory  704.1.1  Exception 


Facilities  covered  by  this  section  may  include,  but  are  not  limited  to,  airpo^.s  and  ether  passenger 
terminals  or  stations,  courts,  art  galleries  and  convention  centers. 


704.5  TTY  Shelf.   Public  pay  telephones  required  to  accommodate  portable  TTYs  shaH  De  eojippec 
with  a  shelf  and  an  electrical  outlet  within  or  adjacent  to  the  telephone  enclosure    The  teiephcne 
handset  shall  be  capable  of  being  placed  flush  on  the  surface  of  the  shelf    The  sheif  shaP  be  capable  of 


121 


62492 


Federal  Register 'Vnl    R4.  No.  220/Tiiesdav.  November  16,  1999/ Proposed  Rules 


CHAPTER  7  COMMUNICATION  ELEMENTS  AND  FEATURES 


TECHNICAL 


accommodating  a  rTVanj  snail  have  6-inch  (150  mm;  rnimrnum  vertical  clearance  in  the  area  where 

the  TTY  IS  to  be  placed, 

705  Detectable  Warnings 

705.1  General.   Detectable  warnings  required  on  platform  edges  shall  comply  with  705.2.  705.3  or 
705.4. 

705.2  Truncated  Domes.  A  24-inch  (610  mm)  wide  truncated  dome  surface  complying  with  705.2  shall 
be  provided  on  the  walking  surface  at  the  platfo'Ti  edge. 


Figure  705.2 
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705.2.1  Dome  Size.  Domes  shall  have  a  diameter  of  0.9  inch  (23  mm),'  a  height  of  0.2  Inch  (5  mm) 

and  a  center-to-center  spacing  of  2  35  inches  (60  mm). 


Figure  705.2.1 
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705.2.2  Contrast.  The  truncated  dome  surface  shall  contrast  visually  with  adjoining  walking 
surfaces  either  light-on-dark  or  darK-on-hght.  The  material  used  to  provide  contrast  shall  be  an 
integral  part  of  the  truncated  done  surface. 
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705.2.3  Interior  Locations.   Detectable  warn.ngs  m  interior  locations  shall  differ  from  adjoining 

walking  surfaces  in  resniency  o"  sou-^a-on-cane  co^^tact. 

705.3  Equivalent  Tactile  Surface.   A  24  men  ;61G  rv.rr.   v\  ae  tactae  s^'^ace  shall  be  provided  on  the 

walking  surface  at  the  platform  edge    The  tactile  surface  snail  provide  equivalent  detectability  underfoot 

to  that  provided  oy  705.2.1  and  shall  provide  contrast  'n  accc-da^ce  with  705.2.2. 

705.4  Equivalent  Detectability.  Equvaient  aetectaDihtv  o'  tne  pat'o^^-  edge  by  other  construction, 

technology,  or  means  that  will  ensure  equivalent  or  superior  and  reliable  connmunication  of  the 
impending  change  to  pedestrians  who  are  bi'no  or  v  suaiiy  imoa^'ed  shall  be  permitted.  The  information 
to  be  communicated  must  include  24  inches  (610  mm)  of  advance  warning  of  the  platform  edge  and  the 

precise  orientation  o'f  the  platform  edge  m  relation  to  the  pedestrian. 

706  Assistive  Listening  Systems 

706.1  General.   Assistive  listen. ng  systems  reojired  i"  assembly  areas  shall  comply  with  706. 

706.2  Types  of  Listening  Systems.   Inauctio'^  ioops  m'-are:  s, stems   fm  and  AM  radio  frequency 

systems,  hard-wired  earphones,  ana  otner  equ'vaient  qev  ces  s^iaH  oe  permitted  as  acceptable  assistive 
listening  systems 


Advisory  706.2 


Assistive  listening  systems  are  generally  categorize 


0  Dy 


lei'"  mode  o*  fa'^sm^ssion.  The^e  a- 


wired  systems  and  three  types  of  wireless  systems:  induction  loop.  mfrarec   ana  Frv'  rggc 
transmission.   Each  has  different  advantages  and  disadvantages  that  can  help  oetermme  which 
system  is  best  for  a  given  application.   For  example,  an  FM  system.  Vvhich  is  b^oaacast  to  an  entire 
area,  may  be  better  than  an  infrared  system,  which  is  directional  in  transmission    n  sc^e  cpe-^-air 
assemblies  since  infrared  signals  can  be  overpowered  by  the  sun  or  by  movement  o'  oecpie    On  t^e 
other  hand,  an  infrared  system  is  typically  a  better  choice  than  an  FM  system  where  con^iaenttal 
transmission  is  important  because  it  is  directional. 


706.3  Receiver  Jacks.  Receivers  required  for  use  with  an  assistive  listening  svstemi  shai'  ■•-'cijae  a  1/8- 
inch  (3  mm)  standard  mono  jack.  Where  other  jack  types  are  usee  aaaptcs  sha  i  be  proviaea  tc  comply 
with  this  provision. 


Advisory  706.3 


Earphone  jacks  with  variable  volume  controls  benefit  only  people  who  have  slight  hearing  loss  and  do 
not  help  people  vvho  use  hearing  aids. 
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706.4  Receiver  Hearing-Aid  Compatibility.   Receivers  required  to  be  hearing-aid  compatible  shall 

interface  with  T-coiis  in  hearing  aids  through  the  orovision  of  neck  loops. 


Advisory  706.4 


Neckloops  and  headsets  that  can  be  worn  as  neckloops  are  connpatible  with  hearing  aids.   Receivers 
that  are  not  compatible  include  earbuds   A'-i~h  may  require  removal  of  hearing  aids,  silhouette 
transducers,  earphones,  and  headsets  that  must  be  worn  over  the  ear,  which  can  create  disruptive 
interference  m  the  transmission  and  can  be  uncomfortable  for  people  weanng  hearing  aids. 


707  Automatic  Teller  Machines  and  Fare  Machines 

707.1  General.  Automatic  teller  machines  and  fare  machines  required  to  be  accessible  shall  comply 
with  707. 


Advisory  707.1 


If  farecards  have  one  tactually  distinctive  corner  they  may  be  inserted  with  greater  ease.  Token 
collection  devices  that  are  designed  to  accommodate  tokens  which  are  perforated  can  allow  a  person 
to  distinguish  more  readily  between  tokens  and  common  coins.   Place  accessible  gates  and  fare 
vending  machines  m  close  proximity  to  other  accessible  elements  when  feasible  so  the  facility  is 
easier  to  use 


707.2  Clear  Floor  or  Ground  Space.  A  clear  floor  or  ground  space  complying  with  305  shall  be 
provided. 

EXCEPTION:  Clear  floor  o^  g'-ound  space  is  not  required  at  drive-up  only  automatic  teller  machines. 

707.3  Operable  Parts.   Operable  pans  snail  comply  with  309.   Each  operable  parf  shall  be  able  to  be 
differentiated  by  sound  or  touch  without  activation. 

EXCEPTION:   Drive-up  only  automatic  teHe'  machines  shall  not  be  required  to  comply  with  309,2 
and  309.3 

707.4  Input.   Input  devices  shall  comply  with  707  4 

707.4.1  Privacy.  The  opportunity  for  the  same  degree  of  privacy  of  input  shall  be  available  to  all 
individuals  utilizing  the  equipment. 

707.4.2  Key  Surfaces.  Ail  keys  used  to  operate  a  machine  shall  be  tactually  discernible.  Key 
surfaces  shall  be  raised  above  the  surrounding  surface  by  1/25  inch  (1  mm)  minimum.  The  outer 

edge  of  key  surfaces  shall  have  a  radius  cf  i  50  inch  (0.5  mm)  maximum. 

EXCEPTION:  The  touch  areas  of  video  display  screens  shall  not  be  required  to  be  tactually 

discernible. 
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707.4.3  Separation  Between  Keys.  Any  key  surface  shaii  be  separatea  from  othe-  ke\  sj-^aces  by 

1/8  inch  (3.2  mm)  minimum.   Function  keys  sha  «  be  separated  from  numeric  keys  by  a  distance  that 
is  not  less  than  three  times  greater  the  distance  between  the  numeric  keys. 

707.4.4  Numeric  Keys.  Where  provdec   --umenc  keys  snail  comply  with  707.4.4.1  and  707.4.4.2. 

707.4.4.1  Arrangement.   Numeric  keys  shall  be  arra-iged  ■•'-■  a  ■'2-kev  telephone  kevbad  layout 
With  the  number  one  key  in  the  upper  left  hand  corner. 

707.4.4.2  Marking.  The  number  five  key  sha'l  have  a  smgie  rased  dot. 

707.4.5  Function  Keys.  Where  provided,  function  kevs  snap  comply  with  707.4.5. 

707.4.5.1  Arrangement.  Function  keys  sha^i  be  ar-'anged  •'''  the  order  of  enter,  clear,  cancel, 

add  value  and  decrease  value  nonzontally  from  left  to  ^ight  o-  vertically  from  top  to  bottom. 
Where  provided,  add  value  and  decrease  value  function  keys  s^aH  be  grouped  with  other 
function  keys. 

707.4.5.2  Marking.  Function  keys  shall  be  marked  with  tactile  characters  as  follows:   Enter  or 

proceed  key:   raised  circle:  Clear  or  correct  key:   raised  verticaliine  or  bar:  Cancel  key:   raised 
ex,  Add  value  key:  raised  plus  sign,  Decrease  value  key:  raised  minus  sign. 

707.4.5.3  Color  Coding.  Where  function  keys  are  coio^  coded  tr^ev  shall  be  colored  as  foHows: 

Enter  or  proceed  key:   green:  Clear  or  correct  key    biacK.  Cancei  Kev    red:  Add  v-ai^e  Key  b'ue; 
Decrease  value  key:  yellow. 

707.5  Output.  Output  devices  shall  comply  with  707.5. 


Advisory  707.5 


Speech  output  should  be  supplied  for  all  displayed  text  and  labels.  For  information  which  is  presented 
in  non-text  form  (e.g..  a  picture  or  graphic),  consider  using  a  verbai  description  u'-  ess  :ne  grap-ic  s 
just  decorative.  When  speech  output  is  utilized,  allow  for  the  spoken  message  to  be  repeated  i*  toe 
message  is  very  long. 


707.5.1  Privacy.  The  opportunity  for  the  same  degree  of  privacy  of  output  snaM  be  available  to  ai 
individuals  utilizing  the  equipment. 

707.5.2  Transaction  Prompts.  All  transaction  prompts  within  each  operation  shai!  be  provided. 

707.5.3  Input  Verification.  Verification  of  all  user  inputs  shall  be  provided 


Advisory  707.5.3 


An  audible  beep  may  be  used  to  indicate  that  personal  identification  numbers  have  been  entered. 
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707.5.4  Operating  Instructions.   Machines  snaii  orovide  visual  and  audible  instructions  for 

operation.   Visual  and  audiDie  instructions  snail  include  all  information  required  by  707.5.4. 

707.5.4.1  Initiation,   instructions  shall  be  aoie  to  be  initiated  by  the  user  of  the  machine. 

707.5.4.2  Expedited  Process,  After  initiation,  instructions  shall  be  available  for  the  experienced 

user  to  expedite  the  transaction. 

707.5.4.3  Orientation.  Onenfatmn  arxj  assistance  for  unfamiliar  users  to  the  physical  features  of 

the  machine,  operational  options   and  details  for  each  function  shall  be  provided. 

707.5.5  Audible  Instruction.  Audibie  instructions  shall  be  provided  through  a  standard  audio  mini 
jack,  a  telephone  handset  a  tireless  transmission  system  or  another  mechanism  that  is  readily 
available  to  all  customers 

707.5.6  Video  Display  Screen.   Tne  video  display  screen  shall  comply  with  707.5.6. 


Advisory  707.5.6 


For  video  display  screens  requ'red  to  be  accessible,  the  screen  should  be  visible  and  usable  by 
persons  standing  and  sitting. 


707.5.6.1  Visibility.  The  screen  snail  be  visible  from  a  point  located  40  inches  (1015  mm)  above 
the  center  of  the  clear  floor  space  m  front  of  the  machine. 

EXCEPTION:  This  reauirement  shal!  not  apply  to  drive-up  only  automatic  teller  machines. 

707.5.6.2  Characters.   Characters  displayed  on  the  screen  shall  be  in  a  sans  serif  font. 
Characters  shall  be  3. 16  inch  [d  q  m.mi  minimum  in  height  based  on  the  uppercase  letter  "I". 
Characters  shall  contrast  with  their  background  with  either  light  characters  on  a  dark  background 
or  dark  characters  on  a  hght  background 

707.5.7  Dispensing  of  Bills.  Machines  that  dispense  paper  currency  shall  dispense  the  currency  in 

descending  order  with  the  owest  denorrimation  on  top. 

707.5.8  Receipts  and  Verification.   vVnere  a  receipt  is  available  and  is  requested,  the  following 
options  shall  be  provided    a  pnnied  receipt,  audible  presentation  of  the  transaction  information 
provided  on  the  receipt,  or  Doth. 


126 


Federal  Register '  Vol.  b4.  No.  220    Tue,sda\.  No\eniber  If).   1999    Proposed  KuIps 


62497 


TECHNICAL 


CHAPTER  7    COWMUNICATION  ELEMENTS  AND  FEATURES 


708  Two-Way  Communication  Systems 

708.1  General.   Two-way  communication  systems  reau^^ed  ':  ce  ac  jcssr  e  s'-u  :  ccmply  with  708. 


Advisory  708.1 


Devices  that  do  not  require  handsets  are  easier  to  use  by  people  who  have  a  limited  reach. 


708.2  Audible  and  Visual  Indicators.  Tne  system  snail  provide  both  visja^  ana  a..diDie  s  g-^ais. 


Advisory  708.2 


It  !S  recommended  that  a  device  with  a  light  be  used  to  indicate  visualiv  that  assistance  is  c"  'ne  w; 
Consideration  should  be  given  to  providing  signs  to  indicate  tne  meaning  ot  .  sua<  signals 


708.3  Handsets.   Handset  cords,  if  provided  shan  be  29  mcnes 


im   CO  minimum. 


EXCEPTION:   This  recuirement  snah  not  aoDiv  to  two-wav  commu'-'catic^  s\  ste^s  ccvidec  a* 
inaccessible  entrances. 
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CHAPTER  8:  SPECIAL  ROOMS,  SPACES,  AND  ELEMENTS 


801  General 

801.1  Scope.  Special  rooms,  spaces  and  eiemei^ts  '•ecu^'-eci  ;c  De  dccesS'b'e  by  Chapter  2  shall  comply 
with  the  applicable  provisions  of  this  chapter. 

802  Wheelchair  Spaces  and  Designated  Aisle  Seats  in  Assembly  Areas 

802.1  General.    Wheelcnair spaces,  readily  rem.ovaDie  ccrrca'^'cn  seats   a-^a  aes  c'^a'e:-:  a:S£-  seats 
required  in  assembly  areas  shall  comply  with  802. 

802.2  Floor  or  Ground  Surface.  The  floor  or  ground  su'^ace  of  n-'^ee'c^a''''  spaces  s*^all  comply  with 
302,   Chances  in  level  are  not  permitted. 


EXCEPTION:   Slopes  not  steeper  than  i  48  snali  ce 


*tea 


802.3  Width.  A  single  wiieeichair  space  shaii  be  36  mcnes  19'  5  '^■^-  ■ninimumi  :-  .-.ly.-^  vV'^ere  multiple 
adjacent  wheelchair  spaces  are  provided,  each  wheelchair  space  sr^ail  be  33  inches  ^o-^^  '^im)  minimum 
in  width. 


36  min 

915 


(a) 
single  space 


Figure  802.3 


33  min 

33  min 
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(b) 
adjacent  spaces 


129 


62500 


Federal  Register    Vol.  64,  No.  220 /Tuesday,  November  16,  1999 /Proposed  Rules 


CHAPTER  8:  SPECIAL  ROOMS.  SPACES.  AND  ELEMENTS 


TECHNICAL 


TECHNICS 


802.4  Depth.  Where  a  wheelctiair  space  can  be  entered  from  the  front  or  rear,  the  wheelchair  space 
shall  be  48  inches  M220  mm)  minimum  in  depth.  Where  a  wheelchair  space  can  be  entered  only  from 
the  side,  the  wheelchair  scace  ?hall  be  60  inches  (1525  mm)  minimum  in  depth. 


802.5  Approach.  One  side  of  the  wheelchair  space  shall  adjoin  an  accessible  route  or  adjoin  another 
wheelchair  space.  Access  to  any  wheelchair  space  shall  not  be  through  more  than  one  adjoining 
wheelchair  space 

802.6  Dispersion  of  Accessible  Seating.  Where  the  number  of  seats  exceeds  300,  wheelchair  spaces 

and  designated  aisle  seats  shall  be  dispersed  to  provide  a  choice  of  admission  prices  and  viewing 
angles  comparable  to  that  provided  to  other  spectators.  Where  the  minimum  number  of  required 
wheelchair  spaces  or  designated  aisle  seats  is  not  sufficient  to  allow  for  complete  dispersion,  wheelchair 
spaces  or  designated  aisle  seats  shah  be  dispersed  in  the  following  priority:  price  level,  horizontal 
dispersion  and  vertical  dispersion 

802.6.1  Admission  Prices.   Wheelchair  spaces  and  designated  aisle  seats  shall  be  provided  in 

each  pnce  level  distinguishable  by  location. 

802.6.2  Horizontal  Dispersion.    Wheeicnair  spaces  and  designated  aisle  seats  shall  be  located  to 
provide  spectators  m  accessible  seating  with  viewing  angles  generally  representative  of  the 
horizontal  viewing  areas  available  to  othur  spectators. 

802.6.3  Vertical  Dispersion.   Wheelchair  spaces  and  designated  aisle  seats  shall  be  located  at 

varying  distances  from  the  performance  area  on  each  accessible  level  and  in  each  balcony  or 
mezzanine  that  is  located  along  an  accessible  route. 
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802.7  Readily  Removable  Companion  Seats.  A  readily  removable  comparicv^  seat  sna!  De  prcvdea 

next  to  and  in  the  same  row  as  each  required  wheelchair  space    hd^viouals  seatea  n  cof^pamon  seats 
shall  be  seated  shoulder-to-shouider  A-ith  the  ivhee/cha"- use'  seated  '",  f-^e  aoiacen'  soace. 

802.8  Designated  Aisle  Seats.   Removaole  or  toiding  armrests  or  no  a'-mrests  snail  oe  provioeo  on  the 
aisle  side  of  designated  aisle  seats.   Each  such  seat  shall  be  identified  by  a  sign  or  marker. 


Advisory  802.8 


Seats  with  removable  or  folding  armrests,  or  no  armrests,  are  intended  for  use  bv  'ndivJduais  wh- 
have  difficulty  walking.  Consideration  should  be  given  for  ensuring  identificat^or  of  suc^  seats  -  c 
darkened  room.   For  example,  a  marker  which  contrasts  (light-on-dark  or  aarK  o'-  g^^t   and  also 

I  reflects  light  could  be  placed  on  the  side  of  adjacent  seating  so  as  to  De  vis'bie  '-■  a  ightea  a^a  tc^ 

I  and  also  to  reflect  light  from  a  flashlight. 


802.9  Lines  of  Sight.  Spectators  seated  in  wheelchairs,  shall  be  orovided  lines  o*  sight  oomparabie  to 
those  provided  to  other  spectators. 

802.9.1  Comparable  Lines  of  Sight  for  Seated  Spectators.  Where  spectators  a  e  exoected  to 
remain  seated  during  events,  spectators  seated  in  wheelchairs  shaH  oe  providea  w.n  unes  of  sight  to 
the  performance  area  or  playing  field  comparable  to  that  provided  to  spectators  n  tne  seating  a'-ea  m 
closest  proximity  to  the  location  of  the  wheelchair  spaces,  but  not  m  the  same  row. 


802.9.2  Comparable  Lines  of  Sight  Over  Standing  Spectators.  vVnef^e  oeoce  wi  t;e  expeote 

stand  at  their  seats  during  events,  wheelchair  spaces  shall  oe  located  so  that  tney  wiii  p'ovice 
people  seated  in  wheelchairs  with  lines  of  sight  of  the  performance  area  o-  oiav  '"^g  surface  over 
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Standing  spectators  comparable  to  that  provided  to  standing  spectators  in  the  seating  area  in  closest 
proximity  to  the  Atieeicnai'  spaces,  but  not  in  tne  same  row 


Figure  802.9.2 


803  Dressing,  Fitting,  and  Locker  Rooms 

803.1  General.  Dressing,  fitting  a-a  locker  rooms  required  to  be  accessible  shall  comply  with  803. 

803.2  Wheelchair  Turning  Space.   Wheelcha'^  turning  space  complying  with  304  shall  be  provided 

within  the  room. 
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EXCEPTION:   Nine  inches  (230  mm)  maximum  measu^ec  vei  cai'v  ana  6  incnes  v'oC  m,rr,; 
maximum  measured  horizontally  shall  oe  permntiea  tc  extena  unaer  partitions  and  openings  without 

doors. 


Figure  803.2  Exception 
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803.3  Doors.   Doors  shall  not  swing  ^nto  any  par!  of  the  wneeicnair  ijinng  space 

803.4  Benches.  A  bench  complying  with  903  shall  be  provided  v^it^^l^  the  'oom. 

803.5  Coat  Hooks  and  Shelves.  Accessible  coat  nooKs  prov^dec  withm  tne  ^ocm  sna  ■  re  ocated 
within  one  of  the  reach  ranges  specified  m  308.  Where  provided  a  foia-dov'vn  shef  snai.  oe  -iC  .nones 
(1015  mm)  minimum  and  48  inches  (1220  mm)  maximum  above  the  floor. 

804  Sinks,  Kitchens,  Kitchenettes,  and  Wet  Bars 

804.1  General.  Sinks,  kitchens,  kitchenettes  and  wet  bars  sha^.  ccmp  v  wtn  304 


804.2  Clear  Floor  Space.  A  clear  floor  space  complying  with  305  shaH  be  providea  a 
cabinets  and  counters. 

804.3  Cabinets.  At  least  50  percent  of  shelf  space  in  cabinets  sha-i  compry  vVith  90' 

804.4  Sinks.  Sinks  shall  comply  with  606. 


S'-'Ks,  apc'a-^ces 
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804.5  Appliances.   Operable  parts  of  appliances  snail  comply  with  309.  At  least  50  percent  of  shelf 
space  in  refrigerators  and  freezers  shall  be  within  at  least  one  of  the  reach  ranges  in  308. 

805  Medical  Care  Facility  Patient  or  Resident  Sleeping  Rooms  * 

805.1  General.   Medica;  care  facility  an6  long  term  care  ./^ac/Z/ry  patient  or  resident  sleeping  rooms 
required  to  be  accessible  shall  comply  with  805. 

805.2  Wheelchair  Turning  Space.   Wheelchair  \urr)\r\g  space  complying  with  304  shall  be  provided 
within  the  room  and  shaii  not  over  ap  with  or  extend  beneath  a  bed. 

805.3  Clear  Floor  or  Ground  Space.  A  aea'  floor  space  complying  with  305  shall  be  provided  on  each 
side  of  the  bed.  The  dear  floor  space  shall  be  positioned  for  parallel  approach  to  the  side  of  the  bed. 

805.4  Toilet  and  Bathing  Rooms.  Toilet  and  bathing  rooms  that  are  provided  as  part  of  a  patient  or 
resident  sleeping  room  shall  comply  with  603. 

806  Transient  Lodging  Guest  Rooms 

806.1  General.   Transient  lodging  guest  rooms  required  to  be  accessible  shall  comply  with  806.2.  Guest 
rooms  required  to  have  accessible  communication  features  shall  comply  with  806.3. 

806.2  Accessible  Rooms.  Accessible  quest  rooms  shall  comply  with  806.2. 


Advisory  806.2 


The  provisions  in  this  section  do  not  include  requirements  that  are  common  to  all  accessible  spaces. 


806.2.1  Living  and  Dining  Areas.  Living  and  dining  areas  shall  be  accessible. 

806.2.2  Exterior  Spaces.   Exterior  spaces,  including  patios,  terraces  and  balconies,  that  serve  the 
guest  room  shall  be  accessible. 

806.2.3  Sleeping  Areas.   Not  less  than  one  sleeping  area  shall  provide  a  clear  floor  space 
complying  with  305  on  both  sides  ot  a  baa.   The  clear  floor  space  shall  be  positioned  for  parallel 
approach  to  the  side  of  the  bed. 

EXCEPTION:  This  requirement  snail  not  apply  where  a  single  clear  floor  space  complying  with 
305  positioned  for  parallel  approacn  is  provided  between  two  beds. 

806.2.4  Toilet  and  Bathing  Facilities.  Not  less  than  one  water  closet,  one  lavatory,  and  one 

bathtub  or  shower  shall  comply  with  the  applicable  provisions  of  Chapter  6.  Required  roll-in  shower 
compartments  shall  comply  with  608  2  2  or  508,2.3. 
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806.2.4.1  Vanity  Tops,   if  vanity  toos  are  provioed  in  any  non-access/We  guest  toilet  room.  2  ft^ 
(0.2  m^)  minimum  of  vanity  top  shall  be  proviaed  in  each  access:t'e  guest  toilet  roor^  ana  shall 
comply  with  308  and  309    Van-ty  tops  snaH  be  orcv  ded  at  or  adjacent  to  the  lavatory. 

806.2.5  Sinks,  Kitchens,  Kitchenettes,  and  Wet  Bars.  Sinks,  kitchens,  kitcnenenes  a  a  ag:  oa^- 
shall  comply  with  804. 

806.2.6  Wheelchair  Turning  Space.    ^V^ee/c^a/r  turning  space  complying  with  304  shall  be 

provided  within  the  guest  room  and  shaP  not  overlap  with  or  extend  Deneat^  a  bed 


806.3  Communication  Features.  Guest  f^ocms  required  to  nave  accesside 

shall  comply  with  806.3, 


upication  ^eatu'e; 


Advisory  806.3 


In  guest  rooms  required  to  have  accessible  communication  features,  consideration  should  be  given  to 
ensuring  compatibility  with  adaptive  equipment  used  by  people  with  hearing  impairments    To  e^su^e 
communication  within  the  facility,  as  well  as  on  commiercial  lines,  provide  telephone  interface  jacks 
that  are  compatible  with  both  digital  and  analog  signal  use.  If  an  audio  headphone  jack  is  provided  on 
a  speaker  phone,  a  cutoff  switch  can  be  included  in  the  jack  so  that  insertion  of  the  jack  cuts  off  f^e 
speaker.   If  a  telephone-like  handset  is  used,  the  external  speakers  can  be  turned  off  when  the 
handset  is  removed  from  the  cradle.   For  headset  or  external  amplification  system  comDatibiiity  a 
standard  subminiature  jack  installed  in  the  telephone  will  provide  the  most  flexibility. 


806.3.1  Alarms.  Visual  alarms  complying  with  702.3.6  shall  be  provided. 

806.3.2  Notification  Devices.  Visual  notification  devices  shall  be  provided  to  alert  room  occupants 
of  incoming  telephone  calls  and  a  door  knock  or  bell.  Notification  devices  shall  not  be  connected  to 
visual  alarm  signal  appliances.  Permanently  installed  telephones  shall  have  volume  controls 
compatible  with  the  telephone  system  and  shall  comply  with  704,3.  Permanently  installed  telephones 
shall  be  served  by  an  electrical  outlet  complying  with  309  located  withm  48  incnes  ii220  mm)  of  the 
telephone  to  facilitate  the  use  of  a  TTY. 

807  Holding  Cells  and  Housing  Cells  or  Rooms 

807.1  General.  Holding  cells  or  housing  cells  or  rooms  required  to  be  accessible  shall  oomp-y  Aith 
807.2.  Holding  cells  or  housing  cells  or  rooms  required  to  have  accessible  communication  Matures  shall 
comply  with  807.3. 


807.2  Accessible  Cells  or  Rooms.  Accessible  cells  or  rooms  shai 


comply  witn  mO; 


807.2.1  Wheelchair  Turning  Space.   1^/166/0/73/^ turning  space  complying  with  304  snaii  be 
provided  within  the  cell  or  room  and  shall  not  overlap  with  or  extend  beneath  a  ped. 

807.2.2  Benches.  Where  benches  are  provided,  at  least  one  bench  shall  comply  w  th  903 
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807.2.3  Beds.  Wnere  beds  are  proviaeo,  ciear  tioor  space  complying  with  305  shall  be  provided  on 
at  least  one  side  of  the  bed.  The  clear  floor  space  shall  be  positioned  for  parallel  approach  to  the 
side  of  the  bed 

807.2.4  Drinking  Fountains  and  Water  Coolers.  Where  drinking  fountains  or  water  coolers  are 
provided,  at  least  one  sha  :  OGrnp,y  vvitn  602.1  through  602.6. 

807.2.5  Toilet  and  Bathing  Facilities.  Toilet  facilities  or  bathing  facilities  that  are  provided  as  part 
of  a  cell  or  room  shall  comply  with  603. 


Advisory  807.2.5 


In  holding  cells,  housing  cells  or  rooms  required  to  be  accessible,  this  document  does  not  require  a 
separate  toilet  room 


807.3  Communication  Features.  CeHs  or  -ooms  required  to  have  access/fe/e  communication  features 

shall  comply  with  807  3. 

807.3.1  Alarms.  Wnere  aud  bie  emergency  a-arm  systems  are  provided  to  serve  the  occupants  of 
cells  or  rooms,  visua!  alarms  compiyinq  Aith  702.3.6  shall  be  provided. 

EXCEPTION:  This  requ-ement  shall  not  apply  where  inmates  or  detainees  are  not  allowed 

independent  means  of  egress. 

807.3.2  Telephones.  Permanently  installed  te'eohones  where  provided  within  cells  or  rooms,  shall 
have  volume  controls  comDlymg  with  ^04. 3. 
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CHAPTER  9:  BUILT-IN  FURNISHINGS  AND  EQUIPMENT 


901  General 

901.1  Scope.   Built-in  ^urnish;pgs  and  ecjicme'-*  ^ea.-'^ed ':.  re  access/t)/e  shall  comply  with  the 

applicable  prov'S'ons  O'  thiS  cnapter 

902  Dining  Surfaces  and  Work  Surfaces 

902.1  General.   Dining  surfaces  and  work  s..rfaces  'eauired  to  be  accessible  shall  comply  with  902.2 

and  902.3, 

EXCEPTION:  Dining  surfaces  ana  Aork  surfaces  *'cr  children's  use  shall  be  permitted  to  comply  with 
902.4 

902.2  Clear  Floor  or  Ground  Space.   A  clear  floor  space  cc^piying  vMf-  305  oos^-'^c'^e^  'or  a  'orv,ara 
approach  shall  be  provided.   Knee  ana  toe  clearance  conipr.mg  wii^  306  sra    ce  p'Cvoed. 

902.3  Height.  The  tops  of  dining  surfaces  and  work  surf'aces  sha"  be  2S  "cnes  (710  mm)  minimum  to 
34  inches  (865  mm  i  maximum  above  the  floor  or  oTOu^d. 


Figure  902.3 


902.4  Dining  Surfaces  and  Work  Surfaces  for  Children's  Use    Accessible  d  nina  sj'^aces  and  work 

surfaces  for  children's  use  shall  comply  with  902.4. 


EXCEPTION:  Dining  surfaces  and  work  surfaces  that  are  used  prin-arnv  bv  .: 
younger  shall  not  be  required  to  comply  with  902  4  where  a  ciea'  fioor  or  g'-c. 
with  305  positioned  for  a  parallel  approach  is  provided 


ice"  ages  ;:  and 
:  sr  jlp  complying 
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902.4.1  Clear  Floor  or  Ground  Space.  A  dear  floor  space  complying  with  305  positioned  for 

forward  approach  shall  be  providea.   Knee  and  toe  clearance  complying  with  306  shall  be  provided, 
except  tnat  Knee  clearance  24  inches  (610  mm)  minimum  above  the  floor  or  ground  shall  be 
permitted 

902.4.2  Height.   The  tops  of  tables  ana  counters  snail  be  26  inches  (660  mm)  minimum  and  30 
inches  (760  mm;  maximum  above  the  floor  or  ground. 


903  Benches 

903.1  General.   Benches  ^equ-reci  ^o  oe  accessible  snail  comply  with  903. 

903.2  Clear  Floor  or  Ground  Space    Ciea-  noo'-  or  ground  space  complying  with  305  shall  be  provided 

and  shall  be  positioned  for  para^iei  aoD'-oacr  :c  a-  end  of  the  bench  seat. 

903.3  Size.  Benches  shall  have  seats  tnat  are  20  inches  (510  mm)  minimum  to  24  inches  maximum 
(610  mm)  in  depth  and  42  inches  ^  ^065  mm)  minimum  m  length.  The  bench  shall  be  installed  and  shall 
have  back  support    Back  support  shall  be  42  inches  (1065  mm)  minimum  in  length  and  shall  extend 
from  a  point  2  inches  (51  mm^  maxin^um  above  the  seat  to  a  point  18  inches  (455  mm)  minimum  above 
the  seat. 


Figure  903.3 
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Advisory  903.3 


In  dressing  rooms  where  benches  are  fixed  to  the  wall  for  back  support,  consideration  should  be  given 
to  providing  grab  bars  on  wails  adjacent  to  the  oench  but  not  on  the  seat  back,  to  assist  an  individual 
to  transfer  to  the  bench. 
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903.4  Height.  The  bench  seat  shaii  De  "7  ncf^es  :430  mm)  -v 
above  the  floor  or  ground. 


'-pi. 


Figure  903.4 


J 


.17-19 


903.5  Structural  Strength.  Allowable  stresses  sna''!  not  be  exceeded  fc-  -ater^a^s  ^sec  A^^e-  a  veirca; 
or  horizontal  force  of  250  lb  d  1 12  N)  is  applied  at  any  po  nt  or  t-^e  seat  fastene^  mc^-^t-^a  de.-:;e  or 
supporting  structure. 

903.6  Wet  Locations.  Where  installed  in  wet  locations,  the  sj'iace  c*  t'-e  seat  s.nai.  ce  s  ~d  'es^stant 
and  shall  not  accumulate  water. 

904  Sales  and  Service  Counters 

904.1  General.   Counters  required  to  be  accessible  snaii  compiy  with  the  apphcacie  provisions  o^  904. 

904.2  Approach.  All  portions  of  counters  required  to  be  accessible  snan  be  located  adiacent  to  a 
waltzing  surface  complying  with  403. 

904.3  Check-Out  Aisles.  Check-out  aisles  required  to  be  accessible  shall  comply  Avr  904  3 
904.3.1  Aisle.  Aisles  shall  comply  with  403 
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904.3.2  Counter.   The  counter  sunace  neignt  snail  De  38  inches  (965  mm)  maximum  above  the 
fmisned  floor  or  grouna    The  top  of  the  counter  edge  orotection  shall  be  2  inches  (51  mm)  maximum 
above  the  top  of  the  co  jnter  surface. 


904.4  Point  of  Sales  and  Service  Counters    ^^cmt  of  sales  counters  and  service  counters  required  to 
be  accessible  shail  comply  v\:tn  904.4.1  or  904.4.2. 

EXCEPTION;   In  a!teration<^  when  the  provision  of  an  accessible  counter  would  result  in:  a 
reduction  of  the  number  of  existing  counters  at  work  stations;  or  a  reduction  of  the  number  of  existing 
mail  boxes,  a  portion  of  the  counter  which  is  24  inches  (610  mm)  minimum  in  length  shall  be 
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permitted  to  be  accessible  provided  that  tne  requi'-ea  ciear  floor  or  cd.^-c  space  is 
Its  long  dimension  is  centered  on  the  accessible  length  of  the  counter. 


'  3  n  .^  P  ~   Q  r 


Figure  904.4  Exception 
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904.4.1  Parallel  Approach.  A  portion  of  the  coo^ter  suf-^ace  .v^^-c^  ;s  36  rches  (915  mm)  long 
minimum  by  36  inches  (915  mm)  high  maximum  above  the  fimsn  floor  sha-'  r:e  o^o^^  dec  ^  :'ea 
floor  or  ground  space  complying  with  305  shall  be  Dosifoned  for  a  oarai'e^  a-ccac^^  acace-*  tc 
accessible  counter 


!'-e 
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904  4  2  Forward  Approach    A  oon^co  of  the  counter  surface  which  is  30  inches  (760  mm)  long 
minimum  by  36  inches  (9^5  mm;  nign  maximum  shall  be  provided.   Knee  and  toe  space  complying 
with  306  shall  be  provided  under  the  accessible  counter,  A  clear  floor  or  ground  space  complying 
with  305  shall  be  positioned  for  a  forward  aoproach  to  the  accessible  counter. 


Figure  904.4.2 
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904.5  Food  Service  Lines 


r 


oun'e^s 


food  service  lines  shall  comply  with  904.5. 


904.5.1  Self-service  Shelves  and  Dispensing  Devices.  Self-service  shelves  and  dispensing 
devices  for  tableware  dishware   condiments  food  and  beverages  shall  comply  with  308. 

904.5.2  Tray  Slides.  The  toos  of  accessible  portions  of  tray  slides  shall  be  28  inches  (710  mm) 
minimum  and  34  inches  i865  mm )  m.aximum  above  the  floor  or  ground. 


Figure  904.5.2 


904.6  Security  Glazing.  Where  counters  or  teller  windows  have  security  glazing  to  separate  personnel 

from  the  public,  at  least  one  of  eacn  type  snail  provide  a  method  to  facilitate  voice  communication.  Such 
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methods  may  include,  but  are  not  limited  to,  grilles,  slats,  talk-through  baffles  intercoms,  or  telephone 
handset  devices.  The  method  of  communication  shall  be  accessible  to  bot*-^  ma  vdua'S  who  use 
wheelchairs  and  individuals  who  have  difficulty  bending  or  stooping    Hana-operaDie  communications 
devices,  if  provided,  shall  comply  with  704.3. 


Advisory  904.6 


At  least  one  permanently  installed  assistive  listening  device  comp yng  Aith  "'05  srouid  be  provided  at 
each  location  or  series  of  counters  or  teller  windows  where  there  :s  secuntv  giaz:r^g  w^icn  promotes 
distortion  in  audible  information.  Where  assistive  listening  devices  are  mstaiiec  signs  shouia  De 
provided  identifying  those  stations  which  are  so  equipped 


905  Storage 

905.1  General.  Storage  facilities  required  to  be  accessible  sha!'  complv  with  ?C5 

905.2  Clear  Floor  or  Ground  Space.  A  clear  floor  or  ground  space  complying  vMtn  3C5  snai;  be 
provided. 

905.3  Height.  Storage  facilities  shall  comply  with  at  least  one  of  the  reacr  ranges  specif'ea  i'-  308. 
Clothes  rods  or  hooks  shall  be  located  within  one  of  the  reach  ranges  specitiea  in  306. 

905.4  Hardware.  Hardware  for  storage  facilities  shall  comply  with  309  baffles  intercoms,  or  telephone 
handset  devices. 
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1001  General 

1001.1  Scope.   Every  station  Dus  stop,  dus  stop  paa  le'-T'^na-  uuiiamg  or  otne-  '.-a-^soc'ta:  c  'acHifv 
shah  comply  with  the  applicable  provisions  c-  Cnacie-s  2  t^'-ough  9.  the  appiicat-e  :"^c,  s  c^s  :'  :^'is 
chapter^  and  Chapter  11 

1002  Bus  Stops  and  Terminals 

1002.1  General.   Bus  stops  ana  terminals  shaii  comply  witn  1002. 

1002.2  Bus  Stop  Pads.  Where  new  bus  stop  pads  are  constructed  at  bus  stops  bavs  c^  cthe'-  a^eas 
where  a  lift  or  ramp  \s  to  be  oepioyed,  they  si^ali  comp'y  w^th  ''002,2. 


Advisory  1002.2 


At  bus  stops  where  a  sneite'-  ^s  provided  t^e  bus  stop  oa^  can  be 
the  shelter. 


:atec  eihe'- 


;tside  :f 


1002.2.1  Surface.   Bus  stop  pads  snaN  have  a  firm,  stable  su^ace 
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1002.2.2  Dimensions.   To  ':--^  -^^ax  num  extent  ailowed  by  legal  or  site  constraints,  bus  stop  pads 
shall  have  a  clear  length  of  96  ncf~es  minimum  measured  perpendicular  to  the  curb  or  vehicle 
roadway  edge  and  a  clear  wucjtn  3f  60  inches  minimum  measured  parallel  to  the  vehicle  roadway. 


Figure  1002.2.2 


eOmin 

I    1526  T 


bus  slop  I  '= 


pad 


I      'lV^,^      ,^     / 


curt  or  roadway 
edge 


li 


1002.2.3  Connection.   Bus  stop  pads  shai!  De  connected  to  streets,  sidewalks  or  pedestrian  paths 

by  an  accessible  route  complying  w  t-  402 

1002.2.4  Slope.  The  slope  of  the  bus  stop  pad  parallel  to  the  roadway  shall,  to  the  extent 
practicable,  be  the  same  as  the  roadway    For  water  drainage,  a  maximum  slope  of  1 :48 
perpendicular  to  the  roadway  is  allowed. 
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1002.3  Bus  Shelters.  Where  provided,  ^^ew  or  -eDiaced  b^s  s^^'e^ers  snali  proviae  a  minimum  :  ea- 
floor  or  ground  space  compiymg  with  305    Sucn  shelters  sha    De  connected  by  an  accessible  route  to 
the  boarding  area  required  by  '002  2 


Figure  1002.3 
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I  I 

I  bjs  stop  I 

I     oad     *- 
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1002.4  Signs.  New  bus  route  identification  signs  shall  comply  with  703  4  1    In  addition,  to  the 
maximum  extent  practicable,  new  bus  route  identification  signs  shall  comply  with  703.4. 

EXCEPTION:   Bus  schedules,  timetables  ana  maps  that  are  postec  at  the  h^s  stcc  o^  Dus  ba.  a^-e 
not  required  to  comply  with  this  requirement 

1002.5  Bus  Stop  Siting.  Bus  stop  sites  shall  be  chosen  such  that,  to  tne  max.r^oT-  e>.te'-.t  p'-act  cab^e, 
the  areas  where  lifts  or  ramps  are  to  be  deployed  comply  with  1002  2  and  1002  3 


1003  Facilities  and  Stations 

1003.1  General.  Facilities  and  stations  shall  comply  with  the  appncabie  prov-si 


003. 


1003.2  New  Construction.  New  stations  in  rapid  rail,  light  rail,  commuter  ran    nte-c  t\  'a''   hig-  speed 
rail,  and  other  fixed  guideway  systems  shall  comply  with  the  1003,2 

1003.2.1  Station  Entrances.  Where  different  entrances  to  a  station  serve  diffe-ent  transportation 
fixed  routes  or  groups  of  fixed  routes,  at  least  one  entrance  serving  each  group  or  route  shaH  comply 
with  402.  All  accessible  entrances  shall,  to  the  maximum  extent  practicable,  coincide  with  those 
used  by  the  majority  of  the  public.   In  below  ground  subway  stations,  at  least  o'^e  entrance  to  each 
station  shall  comply  with  402. 
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1003.2.2  Signs. 

1003.2.2.1  Tactile  Signs.  Where  signs  are  provided  at  entrances\o  stations  identifying  the 
station  or  the  entrance,  or  both,  at  least  one  sign  at  each  entrance  shall  be  tactile  and  shall 
comply  with  703.2.  Such  signs  shall  be  placed  m  uniform  locations  at  entrances  within  the  transit 
system  to  the  maximum  extent  practicable. 

EXCEPTION:  Where  the  station  has  no  defined  entrance  but  signs  are  provided,  the  tactile 

signs  shai!  be  placed  in  a  centra!  location. 


Advisory  1003.2.2.1  Exception 


Where  a  station  has  no  defined  entrance,  it  may  be  more  difficult  to  locate  the  sign.  In  this  case,  other 
technologies  such  as  an  audible  sign  system  using  infrared  transmitters  and  receivers  may  provide 
greater  accessibility    The  transmitters  are  placed  on  or  next  to  print  signs  and  transmit  their 
information  to  an  infrared  receiver  that  is  held  by  a  person.  By  scanning  an  area,  the  person  will  hear 
the  sign. 


1003.2.2.2  Identification  Signs.  Stations  covered  by  this  section  shall  have  identification  signs 
complying  with  703.4.   Signs  shall  be  clearly  visible  and  within  the  sightlines  of  a  standing  or 
sitting  passenger  from  within  the  tram  on  both  sides  when  not  obstructed  by  another  train. 


Advisory  1003.2.2.2 


It  IS  also  important  to  place  signs  at  inten/als  in  the  station  where  passengers  in  the  vehicle  will  be 
able  to  see  a  sign  when  the  vehicle  is  either  stopped  at  the  station  or  about  to  come  to  a  stop  in  the 
station.  The  number  of  Signs  necessary  may  be  directly  related  to  the  size  of  the  lettering  displayed 
on  the  sign. 


1003.2.2.3  Informational  Signs.  Lists  of  stations,  routes  and  destinations  served  by  the  station 
which  are  located  on  boarding  areas  platforms,  or  mezzanines  shall  comply  with  703.4.  A 
minimum  of  one  facf//e  sign  identifying  the  specific  station  and  complying  with  703.2  shall  be 
provided  on  each  platform  or  boarding  area.   Signs  covered  by  this  provision  shall,  to  the 
maximum  extent  practicable  be  piaced  in  uniform  locations  within  the  transit  system. 


Advisory  1003.2.2.3 


Informational  signs  at  fixed  facilities  and  stations  are  those  signs  displaying  lists  of  stations,  routes, 
and  destinations  served  by  the  station.  Route  maps  are  not  required  to  comply  with  the  informational 
sign  requirements  in  this  document. 


/ 


EXCEPTION:  Where  sign  space  is  limited,  track  numbers,  train  destination  names, 
directions  to  the  ticKet  office,  and  information  essential  to  using  the  transit  system  shall  have 
a  character  he\g^\  o*  3  inches  (75  mm)  minimum  and  shall  comply  with  703.4.  Specific  exit 
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Street  names,  airectional  information,  and  other  infcmation  not  essentia!  '::  ,^se 
system  shall  have  a  character  height  of  1-1-2  inches  ^38  mm)  minimum  ana  snail 
703,4. 


'•ansit 
V  /«ith 


1003.2.3  Fare  Machines  and  Gates.  Self-service  fare  venamg.  co^^ect^c^  a-a  aa-usime'-t 
machines  shall  comply  with  707.  Where  self-senv/ice  fare  ve-^d'ng,  cc'lec^c-   a^a  adjjs!"~^e'~t 
machines  are  provided  for  the  use  o^  the  public,  at  least  .one  accesS'Oe  "^ac'-'^e  r*  eac^  r.  pe 
provided  shall  be  provided  at  each  accessible  point  o^  ent-y  or  exit    Gates  ore  v:aed  at  'are  zc'^ec 
machines  required  to  be  accessible  shall  comply  with  4C4 


1003.2.4  Detectable  Warnings.   Platform  edges  bordenng  a  drop-off  a'^c 
screens  or  guard  rails  shall  have  a  detectable  warning  ccT^pK'ing  witn  7C5 


)iec:ed  c>  piat 


1003.2.5  Rail-to-Platform  Height.  In  stations  covered  py  tnis  section  -ai  -:o-p^ar*c'm  neig^t  snail 
be  coordinated  with  the  floor  height  of  new  vehicles  so  that  the  vertical  diffe'-ence  '^easurec  when 
the  vehicle  is  at  rest,  is  within  plus  or  minus  5'8  inch  (16  mmi  under  all  norrra  passer"ge^  ca'  'caa 
conditions.  For  rapid  rail,  light  rail,  commuter  rail,  high  speed  ran  a^d  mte'-c  tv  ^a-  systems  m  new 
stations,  the  horizontal  gap.  measured  when  the  new  vehicle  is  at  rest  snal  be  3  nches  ^"5  m-^; 
maximum.  For  automated  guideway   people  mover'  transit  system.s,  with  a  .maxim.um  speea  O'  20 
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miles  per  hour  \  1 2  Kilcrmete's  per  hour;  the  nonzontal  gap  in  new  stations  shall  be  1  inch  (25  mm) 
maximum 


Figure  1003.2.5 
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(c)  (d) 
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all  other  rail  systems  existing  vehicles 

NOTE.  X  -  rail-to- platform  height 


EXCEPTIONS:  1.  Existing  ve^  cies  operating  in  new  light  rail  commuter  rail,  high  speed  rail, 
and  intercity  rail  stations  may  nave  a  vertical  difference  with  respect  to  the  new  platform  within 
plus  or  minus  1 -1  2  inches  i  38  mm). 

2.  In  light  rail,  commuter  ra^i  and  intercity  rail  systems  where  it  is  not  operationally  or  structurally 
feasible  to  meet  the  honzontai  gap  or  vertical  difference  requirements,  mini-high  platforms, 
car-borne  or  platform-mounted  I'tts.  ramps  or  bridge  plates,  or  similar  manually  deployed  devices 
meeting  the  applicable  reqi.  renents  of  36  CFR  part  1 1 92,  or  49  CFR  part  38  shall  suffice. 

1003.2.6  TTYs.  Where  a  public  pay  telephone  is  provided  in  a  transit  facility  (as  defined  by  the 
Department  of  Transportation)  at  least  one  public  TTV complying  with  704.4  shall  be  provided. 
Where  one  or  more  public  pay  teiephones  serve  a  particular  entrance  to  a  transit  facility,  at  least  one 
TTV  telephone  complying  w!tl~  ^"04  4  shall  be  provided  to  serve  that  entrance. 

1003.2.7  Track  Crossings.  Where  t  iS  necessary  to  cross  tracks  to  reach  boarding  platforms,  the 
route  surface  shall  be  levei  wth  the  rait  top  at  the  outer  edge  and  between  the  rails,  except  for  a  2-1/ 
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2  'nch  (55  mm)  maximum  gap  en  the  :nner  edge  c^  eacn  rail  lo  permit  passage  ct  wneei  flanges. 
Where  gao  reduction  is  "ot  Dracticabie  a-^  above-gfade  or  below-grade  accessible  route  shall  be 
provided. 


Figure  1003.2.7 


272  max 

66        >, 


272  max^ 

65    ~ 


1003.2.8  Public  Address  Systems.  Where  pubic  address  systems  are  crovided  to  convey 

information  to  the  public  in  terminals,  stations  or  othe^  faciimes  a  means  ot  conveying  the  same  or 
equivalent  information  to  persons  with  hearing  ioss  or  who  are  deaf  shah  be  provided 

1003.2.9  Clocks.  Where  clocks  are  provided  for  use  by  the  public,  the  ciocK  'ace  sha^i  be 
uncluttered  so  that  its  elements  are  clearly  visible.  Hands  numerals  and  dg  ts  shall  contrast  with  the 
background  either  light-on-dark  or  dark-on-tight.  Where  clocks  are  instated  cve-neac  nur^^eras  a-'d 
digits  shall  comply  with  703.4 

1003.2.10  Escalators.  Where  provided  in  below  grade  stations,  escalators  sna^  nave  a  ciear  width 
of  32  inches  {815  mm)  minimum, 

1003.2.11  Direct  Connections.   In  addition  to  the  requirements  of  1003  2  '    airect  connections 'o 
other  facilities  shall  be  accessible  and  have  an  accessible  route  complying  a  tn  a02  'r.o"n  -he  pomt  of 
connection  to  boarding  platforms  and  all  transportation  system  elements  rea- rea  tc  oe  accessible. 
Any  elements  provided  to  facilitate  future  direct  connection's  shaH  be  on  an  access:t?ie  ^ouie 
connecting  boarding  platforms  and  all  transportation  system  elements  -ecu  rec  t  ce  access  Die 


1003.3  Existing  Facilities:  Key  Stations.  Rapid  light  and  commuter  ran  Ki 
under  criteria  established  by  the  Department  of  Transportation  ^n  subpart  C  c 
existing  intercity  rail  stations  shall  comply  with  1003.3. 


■V  s;at-.r^s  as  det^r^ea 
•^-  CFK  Dal  37,  and 


1003.3.1  Accessible  Route.  Accessible  routes  'rom  an  access'de  ent^a'^ceto  those  a'eas 
necessary  for  use  of  the  transportation  system  shall  be  provided    The  accesa'C^e  t;.'?  shall  include 
the  features  specified  in  1003.2,  except  that  escalators  shaH  not  oe  '•equred  tc  cc-^c  .  a  •'■^ 
1003.2,10.  Where  technical  infeasibilitym  existing  stations  requires  the  accessiDie  route  \o  leao 
from  the  public  way  to  a  paid  area  of  the  transit  system,  an  accessible  fare  collection  machine 
complying  with  1003.2.3  shall  be  provided  along  such  accessible  route 

1003.3.2  Rail-to-Platform  Height.  In  light  rail  and  commuter  rail  key  stations  f^e  platform  or  a 

portion  thereof  and  the  vehicle  floor  shall  be  coordinated  so  that  the  vertical  d  t'e-ence  measured 
when  the  vehicle  is  at  rest,  is  within  plus  or  minus  1-1  2  mcnes  (38  mm)  u^ae-  a^  -TC'^-a;  cassenge^ 
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ioad  conditions,  and  the  horizontal  gap,  measured  when  the  vehicle  is  at  rest,  is  3  inches  (75  mm) 
maximum  for  at  least  one  door  of  each  vehicle  or  car  required  to  be  accessible  by  49  CFR  part  37. 

EXCEPTIONS:   1 .   Existing  vehicles  retrofitted  to  meet  the  requirements  of  49  CFR  37.93 
(one-car-per-train  rule)  shall  be  coordinated  with  the  platform  such  that,  for  at  least  one  door  the 
vertical  difference  between  the  vehicle  floor  and  the  platform,  mteasured  when  the  vehicle  is  at 
rest  Aith  50  percent  normal  passenger  capacity,  is  within  plus  or  minus  2  inches  (51  mm)  and  the 
honzonta!  gac  s  4  inches  (100  mm)  maximum. 


Figure  1003.3.2  Exception  1 
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27  Where  TTiTioT  structurally  or  operationally  feasible  to  meet  the  horizontal  gap  or  vertical 
difference  requirements,  mini-high  platforms,  car-borne  or  platform  mounted  lifts,  ramps  or  bridge 
plates,  0'  Similar  manual  >  deployed  devices,  meeting  the  applicable  requirements  of  36  CFR 
Part  1192  shall  suffice, 

1003.3.3  Direct  Connections.    -  aoaition  lo  the  requirement  of  1003.3.1,  new  direct  connections  to 
other  facilities  shall  be  accessible  and,  shall  have  an  accessible  route  complying  with  402  from  the 

point  of  connection  to  coarciinq  d  at^c-^s  a-ci  aH  transportation  system  elements  required  to  be 
accessible    Any  elements  proviaed  to  facilitate  future  direct  connections  shall  be  on  an  accessible 
route  connecting  boarding  platforms  and  aii  t'-ansportation  system  elements  required  to  be 
accessible. 

1004  Airports 

1004.1  New  Construction.  New  construction  of  airports  shall  comply  with  1004. 

1004.2  TTYs.  Where  public  pay  telephones  are  provided,  at  least  one  TTV shall  be  provided  in 

compliance  with  704,4    Add;^onally,  if  four  or  more  public  pay  telephones  are  located  "h  a  mam  terminal 
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outside  the  security  areas,  a  concourse  within  t-e  secu'ity  areas,  or  a  Da^gage  claim  area  in  a  terminal, 

at  'east  one  cubhc  TTy  comD^ymg  with  704  4  s^a  ■  a  sc  be  orovded  >'-■  oacn  such  location. 


1004.3  Terminal  Information  Systems.  Te-^ninal  informat 
public  through  a  public  address  system  s^-a^  pfov^de  a  "^^ea 
infcmation  to  De''S0'^s  with  a  neanna  'oss  or  a  no  a-e  ;.»a'' 


t'  a"  broadcast  information  to  the 
>:  ''-e  same  or  equivalent 


1004.4  Clocks.   vVnere  ciocks  are  orovidod  'c  .sc  cy  ■'-o  oubiic.  the  clock  face  shall  be  uncluttered  so 
that  Its  elements  are  cleariy  v:Sibie    Hanas  nur-e-a^s  a-a  a  c  's  s*:all  contrast  with  their  background 
either  light-on-dark  or  da^k-on-iighr    Where  ^  ocks  a^e  -sta,  ea  ce-head   numerals  and  digits  shall 
comply  with  703.4. 
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CHAPTER  11:  RESIDENTIAL  FACILITIES 


1101  General 

1101.1  Scope.   Every  residential  facility  ccntain  ng  dive'V/ng  .,-  rs  sna.  :c^'^piy  with  the  applicable 
provisions  of  Chapters  2  through  10  and  the  apcncaD'e  c'ovs'C^s  j-  f^is  cnacter. 

1102  Accessible  Dwelling  Units 

1102.1  General.  Accessible  dwelling  un'ts  sha'!  c 


r>  n^  n  \ 


v  w 


,ih  1  i  no 


1102.2  Primary  Entrance.  The  primary  entrance  to  a^  access'bie  en-,  e  .-'g  umf  shall  be  located  on  an 
accessible  route  from  accessible  common  use  c  pubhc  use  areas    ^'"e  p'  -'-a'';.  !?"-'3-ct  shall  not  De  ".c 
a  bedroom. 

1102.3  Accessible  Route.  Accessible  routes  withm  accessice  aweiang  units  shall  comply  with  1102.3. 

EXCEPTIONS:  1 .  Exterior  spaces  less  than  30  inches  '?60  mm'  i-  dert*^  or  width  shall  comply  with 

1102.3.1,  1102.3.3.  302  and  303. 

2.  Unfinished  attics  and  unfinished  basements  shail  not  be  requirea  to  comply  with  tn:S  sect  en. 

1102.3.1  Location.  At  least  one  accessible  roufe  shall  connect  all  spaces  anc  e<eme'^ts  v«.n  c*^  are  a 
part  of  the  dwelling  unit.  Where  only  one  accessible  ^oute  is  provided.  >*  sha^^  -ic  oass  t^^^o^an 
restrooms,  closets  or  similar  spaces 

1102.3.2  Wheelchair  Turning  Space.  All  rooms  served  by  a-^  accessible  rou*e  shal'  prcvice  a 
wheelchair  \u\tn\ng  space  complying  with  304. 

1102.3.3  Components.  Accessible  routes  shall  consist  of  one  or  r^ore  o<  tne  *c  icw  '^g  e'ements: 
floor  or  ground  surfaces  with  a  slope  not  steeper  than  1:20.  ramps  eievatcrs  a^d  wneeicna-^ 
(platform)  lifts. 

1102.4  Walking  Surfaces.  Walking  surfaces  that  are  part  of  an  accessiae  route  sna    comp.v  v\;tn  403. 
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1102.5  Doors  and  Doorways.  The  primao/  entrance  door  to  the  dwelling  unit,  and  all  other  doorways 
intended  for  user  passage,  shall  comply  with  404^ 


Advisory  1102.5 


In  addition  to  the  requirements  for  accessible  dwelling  units,  at  least  one  entrance  door  to  each 
dwelling  un/f  that  is  not  required  by  this  part  to  be  accessible  should  have  a  32  inch  (815  mm)  clear 
opening.   In  \naccessible  dwelling  units,  interior  doors  that  are  intended  for  user  passage  should 
provide  a  nominal  32-incn  clear  opening.  Where  units  are  not  required  to  be  accessible,  a  34-inch 
door  provides  an  acceptable  nominal  32-inch  clear  opening. 


1102.6  Ramps.   Ramps  sna-  ccmDiv  w^rh  405. 

1102.7  Private  Residence  Elevators 

ASMB'ANSI  A17  1. 


Pnvate  residence  elevators  shall  comply  with  1102.7and  with 


EXCEPTION:   Elevators  complying  with  407  shall  be  permitted. 

1102.7.1  Automatic  Operation.  Elevator  operation  shall  be  automatic.  Each  car  shall  automatically 
stop  at  a  floor  landing  within  a  tolerance  o^  i  2  inch  ( 1 3  mm)  under  rated  loading  to  zero  loading 
conditions. 

1102.7.2  Call  Buttons.  Call  buttons  at  elevator  landings  shall  comply  with  309.3.  Call  buttons  shall 
be  3/4  inch  (19  mm)  minimum  m  the  smallest  dimension. 

1102.7.3  Doors  and  Gates.  Elevator  car  and  hoistway  doors  and  gates  shall  comply  with  404, 
except  that  the  maneuvering  clearances  required  by  404.2.4.1  for  approaches  to  the  push  side  of 
swinging  doors  shall  not  apply  Elevator  car  doors  and  gates  shall  be  power  operated.  For  elevators 
with  a  car  that  has  more  than  one  opening,  the  hoistway  doors  and  gates  shall  be  permitted  to  be  of 
the  manual-open,  self-close  type  Elevators  with  a  single  opening  car  shall  have  low-energy  power- 
operated  hoistway  doors  and  gates  Power  operated  doors  and  gates  shall  comply  with  ANSI/BHMA 
A156.19  and  shall  remain  open  for  20  seconds  minimum  when  activated. 

1102.7.4  Inside  Dimensions  of  Elevator  Cars.  Elevator  cars  shall  provide  a  clear  floor  space 
complying  with  305.  Car  gates  or  doors  shall  be  positioned  at  the  narrow  end  of  the  clear  floor 
space.  The  clearance  between  tr^e  car  platform  sill  and  the  edge  of  any  hoistway  landing  shall  be  1- 
1/4  inches  (32  mm)  maximum. 

1102.7.5  Floor  Surfaces.  Floor  surfaces  .n  elevator  cars  shall  comply  with  302  and  303. 

1102.7.6  Illumination  Levels.  The  level  of  illumination  at  the  car  controls,  platform,  and  car 

threshold  and  landing  sill  shai'  be  5  footcandles  (54  lux)  minimum. 

1102.7.7  Car  Controls.  Elevator  car  controls  shall  comply  with  1102.7.7. 
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1102.7.7.1  Buttons.   Control  buttons  snai!  be  3  'i  inch  ^19  mm;  minimiumi  in  meir  s^^ai  es' 

dimension    Controi  buttons  shall  be  raised  or  flush. 


Figure  1102.7.7.1 


%  min 
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raised  or  ^ush 


K 


1102.7.7.2  Height.   Buttons  with  fioo'  designations  sna^ 


'  V    A  i 


1102.7.7.3  Location.   Controls  s'^ali  be  c-  a  s  de  v\a     '2   nc^es  ^3^5  mimi;  minimum  irom  any 
adiacent  wail. 


Figure  1102.7.7.3 
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1102.7.8  Emergency  Communications,   a  telephone  and  emergency  signal  device  shall  be 
provided  in  the  car    The  *eiecnor,e  and  emergency  signaling  device  shall  comply  with  3093-   if  the 
device  is  m  a  ciosed  ccTpart-^-ient,  the  compartment  door  hardware  shall  comply  with  309.  The 
telephone  cord  sr^all  be  29  inches  (735  mm)  long  mimr^um. 

1102.8  Wheelchair  Lifts.   '^V^ee'c/7a/r  (platform)  hfts  snaii  comply  with  ASMEANSI  A17,1  and  with  408, 

1102.9  Operable  Parts.  Lighting  controls,  electncai  switches  and  receptacles,  environmental  controls, 
appliance  controls  pljmbmg  fixture  controls,  and  -jser  controls  for  security  or  intercom  systems  shall 
comply  with  309 

EXCEPTIONS:   1 .  Electr,cal  receptacles  sen/ing  a  dedicated  use  shall  be  not  be  required  to  comply 
with  309. 

2.  A  single  outlet  shall  be  permitted  to  be  inaccessible  where  all  of  the  following  conditions  are  met: 

(a)  the  outlet  is  above  a  length  of  countertop  that  is  uninterrupted  by  a  sink  or  appliance: 

(b)  at  least  one  receptacle  complying  with  1102.9  is  provided  for  that  length  of  countertop,  and 

(c)  all  other  receptacles  provided  'or  tnat  length  of  countertop  comply  with  1102.9. 

3.  Floor  electrical  receptacles  shall  be  permitted  to  be  inaccessible. 

4.  HVAC  diffusers  shall  be  permitted  to  be  inaccessible, 

5.  Controls  mounted  on  range  hoods  shall  be  permitted  to  be  inaccessible  if  accessible  redundant 
controls  are  provided 

6.  Ceiling  fan  mounted  controls  shall  be  permitted  to  be  inaccessible. 

1102.10  Laundry  Equipment.  Washi'^g  -^acnr-es  and  clothes  dn/ers  shall  comply  with  611. 

1102.11  Toilet  and  Bathing  Facilities.   All  toilet  facilities  and  bathing  facilities  shall  comply  with 
1102.11. 

1102.11.1  Doors.  Doors  shall  not  swmg  .nto  the  clear  floor  or  ground  space  or  clearance  for  any 
fixture, 

EXCEPTION:  Wfiere  a  ciear  fioor  or  ground  space  complying  with  305.3  is  provided  within  the 
room,  beyond  the  arc  of  the  door  swing,  the  door  shall  be  permitted  to  swing  into  clear  floor  or 
ground  space  or  clearance  for  fixtures. 

1102.11.2  Overlap.  Clear  floor  or  ground  spaces^  clearances,  and  ivAiee/c^a/r turning  spaces  shall 
be  permitted  to  overlap. 

1102.11.3  Lavatory.   Lavatories  shall  comply  with  506. 

EXCEPTION:   Cabinetry  sna    oe  permitted  under  the  lavatory  provided  the  following  conditions 
are  met; 

(a)  the  cabinetP/-  can  De  removea  without  removal  or  replacement  of  the  lavatory: 

(b)  the  finish  floor  extends  under  the  cabinetn/:  and 
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[C]  the  wails  behind  and  surrounding  cabinetry  a'^e  f^n^snea 


Advisory  1102.11.3  Exception 


I  Walls  surrounding  cabinetry  must  be  'misled  so  that  whe^^  i^e  -'o^^'  *ac 
'  additional  finishing  work  is  required 


■g  cat  ■  r*  c  -emoved,  no 


1102.11.4  Mirrors.  Mirrors  above  lavatones  shai:  ^ave  "^•■e  Dottorr.  edge  o'  t;;e  reiiecimg  s..-*3:e  40 
inches  COIS  rnmi  maximum  above  the  fioc  or  ground 


1102.11.5  Water  Closet.  Water  closets  shall  comply  with  11 02. 11 .5. 
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1102.11.5.1  Location.  The  vvater  ^loset  shall  be  positioned  with  a  wall  to  the  rear  and  to  one 
side.  The  centerline  o*  'i"e  wate'  ciose*  snaii  be  16  inches  (405  mm)  minimum  and  18  inches 

(455  mm)  maximum  *rof^  t'^e  Side  wall. 


Figure  1102.11.5.1 


16-18 

405-455 


1102.11.5.2  Clearance.  Clearance  around  the  water  closet  shall  comply  with  1102.11.5.2. 

1102.11.5.2.1  Parallel  Approach.  Where  only  a  parallel  approach  is  provided  to  the  water 
closet,  the  clearance  shall  be  56  inches  (1420  mm)  minimum,  measured  perpendicular  from 
the  rear  wall,  and  48  inches  (1220  mmi  minimum,  measured  perpendicularfrom  the  side  wall. 
A  lavaton/  complying  with  1102  11  3  shall  be  permitted  on  the  rear  wall,  18  inches  (455  mm) 

minimum  from  the  water  closet  centerline. 
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1102.11.5.2.2  Forward  Approach.  Where  oniv  a  •c^-va^a  aoD'-oac^':  s  o'-cv-aea  *o  the  Aster 
closet,  the  clearance  shai!  be  56  mches  c'STS  ""f""^  ri  n:p-  .-r-.  "-^eas^^ea  cerpe'^aicuia'' f^cm 
the  rear  wall,  ana  48  inches  M220  mn-ii  minimu-^  neasjrea  oe-oe'^ri^c^^a-  '-c^  the  S:c:e  abH. 
A  lavatory'  complying  with  ^102, '1,3  shall  be  pe^'^ittec  on  t^^e  -ea-  ,\ap  '8  ^-^c^es  -455  mm) 
'ninimum  from  the  water  cioset  centerline 


1102.11.5.2.3  Parallel  and  Forward  Approach.  Where  both  a  oara  ei  ana  a  forwa^a 
approach  are  provided  to  the  water  closet,  the  clearance  snail  be  55  mches  ( 1 420  mm  ^ 
minimum,  measured  perpendicular  from  the  rear  wall,  ana  60  inches  •  1 525  mm:;  minimum, 
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measurec  oerpenaicular  from  tne  siOe  .\an    No  'ixtures  or  obstructions,  other  than  the  water 
closet,  shall  be  within  the  clearance. 


Figure  1102.11.5.2.3 
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1102.11.5.3  Height.  The  top  of  the  toilet  seat  shall  be  15  inches  (380  mm)  minimum  and  19 
inches  (485  mmj  maximum  above  the  foor  or  ground. 


Figure  1102.11.5.3 
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15-19 

430-485 


1102.11.5.4  Grab  Bars.  Grab  bars  complying  with  604.5  shall  be  provided. 

EXCEPTION:  Grab  bars  shai!  not  be  required  where  reinforcement  has  been  provided  in 
walls  to  permit  the  installattcn  of  grab  bars  complying  with  604.5. 


Advisory  1102.11.5.4  Exception 


Reinforcement  must  be  sufficient  to  permit  the  installation  of  rear  and  side  wall  grab  bars  that  fully 
meet  all  accessibility  requirements  including  but  not  limited  to,  required  length,  Installation  height,  and 
structural  strength 
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1102.11.5.5  Flush  Controls,   ha-'o  oDerated  '^^sr  controls  snai;  corr^p.y  ,v,;r,  V, 


y,y 


1102.11.6  Bathtub.   Bath'ucs  snaii  corr.ply  with  607. 

EXCEPTIONS:   1.  The  ^emcvab  e  ^'--tut  seat  req^irea  b>  6G7.3  snail  not  be  required. 

2.  Grab  bars  sha!'  not  be  ^eowrec  vv^ere  'e-^^orcement  has  been  provided  in  walls  to  permit  the 

installation  of  grab  bars  co'^Dlying  amI*^  50"^  ^ 

1102.11.7  Shower.   Showers  snaH  con^piy  vvitr^  608 


EXCEPTIONS:   1.   A  shower  seat  sh 


a^i  not  be  reauirec 


V. e-'s.  where 


reinforcement  has  been  provided  in  a  wa^'  to  oerm't  the  r'staiiato'^  o^  a  s-^g'  complying  with 
610  3. 

2.  Grab  bars  shall  not  be  ■•equ'red,  w^ere  remforceme.nt  nas  beer^  provided  in  walls  to  permit  the 
installation  of  grab  bars  cornpiymg  w:th  608.3 

1102.12  Kitchens.   Kitchens  snail  compiy  with  1102.12 

1102.12.1  Clearance.  Clearance  complying  with  1102.12.1.1  and  1102.12.1.2  shall  be  providea 

1102.12.1.1  Galley.  In  kitchens  with  counters,  appliances  or  cab^^ets  c"  -a?  opoosing  sides 
clearance  between  all  opposing  base  cabinets,  counter  tops   atc'-arces.  or  /.a, is  within  kitchen 
work  areas  shall  be  40  inches  (1015  mmii  minimum:. 


Advisory  1102.12.1.1 


The  40  inches  (1015  mm)  minimum  is  measured  from  the  furthest  projecting  face  of  all  opposing  base 
cabinets,  countertops.  appliances,  or  wails,  excluding  hardware. 


1102.12.1.2  U-Shaped.   h  kitchens  with  counters,  app-ances  u^  cabinets  c-  '^-^^ee  con'  g^c^s 
sides,  clearance  between  all  opposing  base  cabinets   ^ou^^tertoos  appt  ances,  or  walls  within 
kitchen  work  areas  shall  be  50  inches  (1525  mm)  minio^um. 


1102.12.2  Clear  Floor  or  Ground  Space.  Clear 
through  1102  12.6  shall  comply  w^th  305 


.no  spaces  required  by  1102.12.3 
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1102.12.3  Work  Surface.  At  least  one  30  inches  (750  mm)  wide  minimum  section  of  counter  shal 
provide  a  wck  su.'^ace  that  complies  with  1102.12.3. 


Figure  1102.12.3 


X 

CD 

CO 


30min 


760 


knee  and  toe 
clearance 


1102.12.3.1  Clear  Floor  or  Ground  Space.  A  clear  floor  space  connplying  with  305  positioned 
for  a  foHA/ard  approach  snail  be  provided    The  clear  floor  or  ground  space  shall  be  centered  on 
the  work  surface    The  clear  floor  or  ground  space  shall  provide  knee  and  toe  clearance 
complying  with  306. 

EXCEPTION:   Cabinetry  snail  be  permitted  under  the  work  surface,  where  such  cabinetry 
can  be  removed  witnout  removal  or  replacement  of  the  work  surface,  where  the  finish  floor 
extends  under  such  cabineir^ .  and  where  walls  behind  and  surrounding  cabinetry  are 
finished. 

1102.12.3.2  Height.  The  vvork  surface  snail  be  34  inches  (865  mm)  maximum  above  the  floor  or 

ground 

EXCEPTION:   A  counter  that  is  adjustable  to  provide  a  work  surface  at  vanable  heights  29 

inches  (735  mm)  minimum  a^d  36  'hches  f915  mm)  maximum  shall  be  permitted. 

1102.12.3.3  Exposed  Surfaces    'ne^e  snail  be  no  sharp  or  abrasive  surfaces  under  the  work 

surface  counters 
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:hapter-!-i  residential  facilities 


1102.12.4  Sink.  The  sink  and  surrounding  counter  shall  como'v  with  1  K, 
sink  and  surrounding  counter  shall  be  30  inches  (,760  mm;  munim.um. 


'^iQ  A'iOt^  0'  !^e 


Figure  1102.12.4 


X 

CO 

ElO 
CD 

CO 


30min 

760 


H 


T 


u 


6/4  max 

f  165 


knee  and  toe 
clearance 


1102.12.4.1  Clear  Floor  or  Ground  Space.  A  clear  floor  or  grouna  space  comoiying  a^ 
and  positioned  for  a  fon^^ard  approach  shaii  be  provided    The  clear  floor  o^  g^o u^ 


be  centered  on  the  sink  bowl.   The  clear  floor  or  ground  space  s'^^' 
clearance  complying  with  306 


ifle  •^  "Bi 


space  sr.ai, 


EXCEPTIONS:   1.  Cabinetry  shall  be  permitted  under  the  sink.  A'nere  sucr  cab'^et^-v  can  oe 
removed  without  removal  or  replacement  of  the  sink,  where  the  f  nish  ^loo^  extends  unae' 
such  cabinetry,  and  where  walls  behind  and  surrounding  cabmet-^y  a^e  finished 
2.  Adjustable-height  sinks  complying  with  1 102,12,4.2  are  not  ^eaurec  to  orovide  k^ee 
clearance  where  placed  at  heights  below  34  inches  (865  mm). 

1102.12.4.2  Height.  The  sink  and  surrounding  counter  shall  oe  34  mcnes   865  mr^   maximum 

above  the  floor  or  ground,  measured  to  the  higher  of  the  fixture  rim  o'  the  counte''  sciace 

EXCEPTION:   Sink  and  counter  that  is  adjustable  to  vanabie  heights  29  inches   735  "^m) 
minimum  and  36  inches  (915  mm)  maximum  shall  be  permitted  ^here  rougn-m  pium;bing 
permits  connections  of  supply  and  dram  pipes  for  sinks  mounted  at  the  height  of  29  inches 
(735  mm). 

1102.12.4.3  Sink  Bowl.  The  depth  of  a  sink  bowl  shall  be  6-1  2  mches  ,^65  mmi  maximum 
measured  from  the  higher  of  the  fixture  nm  or  the  counter  surface,   MuUipie-compartme'^t  s^^ks 
shall  have  at  least  one  compartment  complying  with  this  requirement. 

1102.12.4.4  Faucets.  Faucets  shall  comply  with  309. 

1102.12.4.5  Exposed  Pipes  and  Surfaces.  Water  supply  and  drai"  pipes  under  sinks  shai'  be 
insulated  or  otherwise  configured  to  protect  against  contact.  There  snai;  be  ^o  sharp  or  abrasive 
surfaces  under  sinks. 
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1102.12.5  Kitchen  Storage.  Cabinets  shall  have  a  clear  floor  or  ground  space  complying  with  305, 
positioned  for  parallel  or  forward  approach. 

1102.12.6  Appliances.  Where  orovided.  kitchen  appliances  shall  comply  with  1102.12.6. 

1102.12.6.1  Clear  Floor  or  Ground  Space.  A  clear  floor  or  ground  space  complying  with  305 
positioned  for  parallel  or  foPvvara  approach  shall  be  provided  at  each  kitchen  appliance.  Clear 
floor  or  ground  spaces  shall  be  permitted  to  overlap. 

1102.12.6.2  Operable  Parts.  All  appliance  controls  shall  comply  with  1102.9. 

1102.12.6.3  Dishwasher.  Clear  floor  or  ground  space  shall  be  positioned  adjacent  to  the 

dishwasher  door.   The  dishwasher  door,  in  the  open  position,  shall  not  obstruct  the  clear  floor  or 
ground  space  for  the  disnwasher  or  the  sink. 

1102.12.6.4  Range  or  Cooktop.  Where  a  forward  approach  is  provided,  the  clear  floor  or 
ground  space  shall  provioe  knee  and  toe  clearance  complying  with  306.  Where  knee  and  toe 
space  IS  provided,  the  underside  of  the  range  or  cooktop  shall  be  insulated  or  otherwise 
configured  to  prevent  burns  abrasions,  or  electncal  shock.  The  location  of  controls  shall  not 
require  reaching  across  burners. 

1102.12.6.5  Oven.  Ovens  snail  have  controls  on  front  panels,  to  the  side  of  the  door. 

1102.12.6.5.1  Side-Hinged  Door  Ovens.  Side-hinged  door  ovens  shall  have  the  work 
surface  required  by  1102  12.3  positioned  adjacent  to  the  latch  side  of  the  oven  door. 

1102.12.6.5.2  Bottom-hinged  Door  Ovens.  Bottom-hinged  door  ovens  shall  have  the  work 
surface  required  by  11 02  1 2.3  positioned  adjacent  to  one  side  of  the  door. 

1102.12.6.6  Refrigerator/Freezer.  Combination  refngerators  and  freezers  shall  have  at  least  50 
percent  of  the  freezer  space  54  inches  (1370  mm)  maximum  above  the  floor  or  ground.  The 
clear  floor  or  ground  space  shall  be  positioned  for  a  parallel  approach  to  the  space  dedicated  to  a 
refrigerator/freezer  with  the  centerline  of  the  clear  floor  or  ground  space  offset  24  inches  (610 
mm)  maximum  from  the  centerline  of  the  dedicated  space. 

1102.12.6.7  Trash  Compactor.  A  clear  floor  or  ground  space  complying  with  305  positioned  for 
parallel  or  forward  approach  shall  be  provided. 

1102.13  Windows.  Where  glazed  openings  are  provided  in  accessible  rooms  or  spaces  for  operation 
by  the  occupants,  at  least  one  opening  shall  comply  with  309.  In  accessible  rooms  or  spaces,  each 
glazed  opening  required  to  be  operable  by  the  local  administrative  authority  shaW  comply  wiUi  309. 

1102.14  Storage  Facilities.  Where  storage  facilities  are  provided,  they  shall  comply  with  1102.14. 
EXCEPTION:   Kitchen  cabinets  shall  comply  with  1102.12.5. 
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1102.14.1  Clear  Floor  or  Ground  Space.  A  clear  floor  or  grouno  space  co.Tipiying  with  305 
positioned  for  a  parallel  or  forN^ard  approacfi  shall  be  provided  at  each  storage  facility. 

1102.14.2  Height.  A  portion  c*  t^^e  storage  af-ea  of  each  storage  facility  shaW  accommodate  a 

forward  reacr^  cr  SiOe  -"eacri  corr:Diy'ng  v.ith  308. 

1102.14.3  Operable  Parts.   Operable  Dans  c^  stcrago  facilities  shall  comply  with  309. 
1103  Dwelling  Units  with  Accessible  Communication  Features 

1103.1  General.   D\,\eiting  units  required  to  have  access  t/e  communication  features  shall  comply  with 

1103. 

1103.2  Dwelling  Unit  Smoke  Detection.    Where  pxvided   dwelling  unit  smoke  detection  shall  include 

audible  notification  compiymg  with  NFPA  72, 

1103.3  Building  Fire  Alarm  System.  Where  a  building  fire  alarm  system  is  provided,  the  system  wiring 

shall  be  extended  to  a  point  withm  the  dwelling  umt  m  the  vicinity  of  the  dwelling  unit  smoke  detection 
system. 

1103.4  Visual  Alarm  Appliances.  Visible  notification  appliances  whei-e  provided  within  the  dwelling 

unit  as  part  of  the  dwelling  unit  smoke  detection  system  or  the  bui'd'ng  ^ire  ala-r^  system,  shall  comply 
with  1103.4. 

1103.4.1  Appliance.  Visual  alarm  appliance  shaH  comoiv  w^th  NFPA  "^2 

1103.4.2  Activation.  Ail  visual  alarm  appliances  provided  v\itn  '-  tne  d.'.elling  unitior  sm.oKe 
detection  notification  shall  be  activated  upon  smoke  detection    A^^  v  sua^  aia-m  aco  iances  d'cv  aed 
within  the  dwelling  unitior  building i\re  alarm  notification  shall  be  activated  jdo'^  ac:  vatio'-  c*  \r^e 
building  fire  alarm  in  the  portion  o*  the  building  containing  the  dwelling  umt. 

1103.4.3  Interconnection.  The  same  visual  alarm  appliances  snail  De  permitted  to  provide 
notification  of  dwelling  unit  smoke  detection  and  buildmg  fire  a  arm  activation. 

1103.4.4  Prohibited  Use.  Visual  alarm  appliances  usee  to  indicate  dwelling  unit  smoke  detection  or 
building  fire  alarm  activation  shall  not  be  used  for  any  otner  purpose  vvithin  the  dwelling  unit. 

1103.5  Dwelling  Unit  Primary  Entrance.  Communication  features  sha"  be  orovided  at  the  dwelling 
unit  primary  entrance  complying  with  1103  5. 

1103.5.1  Notification.  A  hard-wired  electric  doorbeli  sha^^  be  crov^dec    a  ti/tcn  o-  switch  shall  be 
provided  outside  the  dwelling  unit  prmary  entrance    Actuation  of  f-e  Duno-  c  s\\  :ch  shall  initiate 
an  audible  tone  and  visible  signal  within  the  dwelling  unit.  Visible  doo'beii  sig'^a  s  :na!  ai-e  located  in 
the  sleeping  areas  shall  have  controls  to  deactivate  the  signal. 
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1103.5.2  Identification.  A  means  for  visually  identifying  a  visitor  without  opening  the  dwelling  unit 
entry  door  shall  be  provided.  Peepholes,  where  used,  shall  provide  a  minimum  180  degree  range  of 


viev. 


Advisory  1103.5.2 


in  doors,  peepholes  that  include  prisms  clarify  the  image  and  should  offer  a  wide-angle  view  of  the 

hallway  or  exter^o^  'c  both  standing  persons  and  wheelchair  users.  Such  peepholes  can  be  placed  at 
a  standard  height  ana  permit  a  view  from  several  feet  from  the  door. 


1103.6  Site,  Building  or  Floor  Entrance.  Where  a  system  permitting  voice  communication  between  a 
visitor  and  the  occupant  of  the  j-.\eii,ng  unit\s  provided  at  a  location  other  than  the  dwelling  un/f  entry 
door,  the  system  shall  comply  with  1103.6. 

1103.6.1  Common  Use  or  Public  Use  System  Interface.  The  common  use  or  public  use  system 
interface  shall  inciuae  t^e  capaoiiity  ot  sucoorting  voice  and  TTV communication  with  the  dwelling 
unit  interface, 

1103.6.2  Dwelling  Unit  Interface.  The  dwelling  un/f  system  interface  shall  include  a  telephone  jack 
capable  of  supporting  vo:ce  and  frv  communication  with  the  common  use  or  public  use  system 
interface, 

1103.7  Closed-Circuit  Communication  Systems.  Where  a  closed-circuit  communication  system  is 

provided,  the  common  use  or  pudic  use  system  interface  shall  comply  with  1103,6.1,  and  the  dwelling 
unit  system  interface  m  umts  ^equirea  to  have  accessible  communication  features  shall  comply  with 
1103.6.2. 
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SECURITIES  AND  EXCHANGE 
COMMISSKDN 

17  CFR  Parts  230,  240  and  270 

(Release  Mos.  33-7766.  34-42101.  IC-24123; 
File  No.  S7-27-97] 

RIN  3235-AG98 

Delivery  of  Disclosure  Documents  to 
HousehoWs 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
a  new  rule  under  the  Securities  Act  of 
19.33  to  permit  issuers  and  broker- 
dealers  ti)  satisfy  the  Act's  prospectus 
delivery  requirements,  with  respect  to 
two  or  more  investors  sharing  the  same 
address,  hv  sending  a  single  prospectus. 
subject  to  certain  i;r>nditinns.  We  are 
adopting 'similar  amendments  to  the 
rules  under  the  Securities  Exchange  Act 
of  1934  and  the  Investment  Company 
Act  of  1940  that  require  the  delivery  of 
shareholder  reports.  The  rules  will 
provide  greater  convenience  for 
investors  and  cost  savings  for  issuers  by 
reducing  the  number  of  duplicate 
documents  that  investors  receive. 
EFFECTIVE  DATE:  The  new  rule  and  rule 
amendments  will  be  effective  December 
20. 1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Sf-ninr  Counsel,  at  (202) 
942-0690.  Office  of  Regulatorv  Policy, 
Di\'ision  of  hnestment  Management,  or 
Elizabeth  M  Murphv.  Special  Counsel, 
at  (202)  942-2900.  Office  of  Chief 
Counsel.  Division  of  Corporation 
Finance,  Securities  and  Exchange 
C^onimission,  430  5th  Street,  N\V, 
Washington,  DC  20,549. 
SUPPLEMENTARY  INFORMATION:  The 
Commissifin  todav  i>  adopting  rule  154 
(17  CFR  230  1541  under  the  Securities 
.\ct  of  1933  [15  U.S.C,  77al  (the 
"Securities  Act") '  and  amendments  to 
rules  14a-3,  14c-3,  and  14c-7  (17  CFR 
240.14a-3.  240.14c-3,  240.14c-7l  under 
the  Securities  Exchange  Act  of  1934  (15 
use.  78al  (the    Exchange  Act"),  and 
rules  30d-l  and  30d-2  [17  CFR 
270.30d-l,  270.30d-2l  under  the 
Investment  Company  Act  of  1940  [15 
use  aoai  (the    Investment  Company 
Act'). 

I.  Background 

The  federal  securities  laws  generally 
require  the  delivery  of  prospectuses  and 


shareholder  reports  to  investors.  ^  As  a 
result  of  increased  ownership  of 
securities  by  individuals  through 
different  types  of  accounts,  such  as 
brokerage  accounts,  individual 
retirement  accounts  and  custodial 
accounts  for  minors,  duplicate  copies  of 
these  documents  often  are  mailed  to  a 
single  household. 3 

To  reduce  the  number  of  duplicate 
disclosure  documents  delivered  to 
investors,  the  Commission  proposed 
rules  in  November  1997  to  permit, 
under  certain  conditions,  delivery  of 
one  prospectus  or  shareholder  report  to 
investors  who  share  an  address 
("householding").''  We  received  51 
comment  letters  in  response  to  the 
proposal. 5  Commenters  generally 
supported  householding.  but  many 
suggested  changes  that  would  affect  the 
scope  and  conditions  of  the  rules.  The 
Commission  is  adopting  the  proposed 
amendments,  with  certain  modifications 
that  reflect  many  of  the  issues  raised  by 
commenters. 


'  Unless  otherwise  noted,  all  references  to  "rule 
154"  are  to  17  CFR  230.154  as  adopted  in  this 
release. 


^The  Securities  Act  requires  the  delivery  of 
prospectuses  to  investors  who  buy  securities  from 
an  issuer  or  from  underwriters  or  dealers  who 
participate  in  a  registered  distribution  of  securities. 
See  Securities  Act  sections  2(a)(10),  4(1),  4(3).  5(b) 
(15  U.S.C.  77b(a)(10),  77d(l),  77d(3),  77e(b)];  see 
also  rule  174  under  the  Securities  Act  (17  CFR 
230.174]  (regarding  the  prospectus  delivery 
obligation  of  dealers):  rule  15c2-8  under  the 
Exchange  Act  |17  CFR  240.15c2-8|  (prospectus 
delivery  obligations  of  brokers  and  dealers).  The 
Investment  Company  Act  requires  most  registered 
investment  companies  ("funds")  to  send  annual 
and  semiannual  reports  to  their  investors.  See 
secUon  30(e)  |15  U.S.C.  80a-29(e)]:  rules  30d-l. 
30d-2  under  the  Investment  Company  Act  [17  CFR 
270.30d-l,  270.30d-2l.  Rules  under  the  Exchange 
Act  require  other  types  of  issuers  (such  as  operating 
companies  subject  to  Exchange  Act  reporting 
requirements)  to  send  annual  reports  to  their 
investors.  See  rules  14a-3.  14c-3  |17  CFR  240.14a- 
3,  240.14C-3J. 

•■  See  Delivery  of  Disclosure  Documents  to 
Households.  Securities  Act  Release  No.  7475  (Nov. 
13.  1997)  |62  FR  61933  (Nov.  20. 1997)1  ("Proposing 
Release"),  at  nn.1-6  and  accompanying  text.  The 
problem  of  delivery  of  duplicate  documents  is 
particularly  significant  in  the  case  of  open-end 
management  investment  companies  ("mutual 
funds"),  which  are  required  to  send  their  investors 
annual  and  semiannual  reports,  and  which 
generally  send  investors  updated  prospectuses  each 
year.  See  id.  at  nn.1-2  and  accompanying  text. 

*  See  Proposing  Release,  supra  note  3. 

^The  commenters  included  29  individual 
investors  or  their  representatives,  15  corporate 
issuers,  11  financial  institutions  (investment 
advisers,  mutual  fund  complexes,  broker-dealers 
and  bank  holding  companies).  3  trade  associations. 
1  consultant,  and  1  stock  exchange.  Two 
commenters  submitted  two  letters  each,  and  some 
comment  letters  were  signed  by  more  than  one 
person.  The  comment  letters  and  a  summary  of  the 
comments  are  available  for  public  inspection  and 
copying  in  the  Commission's  Public  Reference 
Room,  450  5th  Street,  NW,  Washington,  DC  (File 
No.  S7-27-97). 


II.  Discussion 

A .  Delivery  of  Prospectuses  to  a 
Household 

Under  new  rule  154,  a  prospectus  is 
considered  delivered  to  all  investors  at 
a  shared  address,  for  purposes  of  the 
federal  securities  laws,  if  the  person 
relying  on  the  rule  delivers  the 
prospectus  to  the  shared  address  and 
the  investors  consent  to  delivery  of  a 
single  prospectus.'^  The  rule  applies  to 
prospectuses  and  to  prospectus 
supplements. 

1.  Scope  of  the  Rule 

As  adopted,  rule  154  permits  the 
householding  of  all  types  of 
prospectuses  except  those  required  to  be 
delivered  for  business  combinations, 
exchange  offers,  or  reclassifications  of 
securities. ~  Although  the  Commission 
did  not  request  comment  on  the 
householding  of  proxy  materials,  many 
commenters  suggested  that  we  consider 
rule  amendments  to  permit  the 
householding  of  those  materials.  Today 
in  a  companion  release  we  are 
proposing  amendments  to  Exchange  Act 
rules  to  permit  the  householding  of 
proxy  and  information  statements."  The 
release  also  proposes  to  expand  the 
coverage  of  rule  154  to  include 
prospectuses  for  business  combinations, 
exchange  offers,  or  reclassifications  of 
securities. 

2.  Addressing  to  Investors 

Proposed  rule  154  would  have 
required  the  prospectus  to  be  addressed 
to  one  person  rather  than  a  group  of 
persons  (e.g..  "The  Smith  Household"). 
The  Commission  expressed  concern  in 
the  Proposing  Release  that  mail 
addressed  to  a  group  may  be  less  likely 
to  be  opened  and  read,  because  it  might 
be  viewed  as  "junk  mail."  Several 
commenters  argued  that  addressing  to  a 
group  may  actually  increase  the  chance 


•"Rule  154(a).  Some  commenters  asked  us  to 
clarify-  that  if  a  single  investor  holds  the  same 
security  in  two  or  more  accounts  with  the  same 
address,  the  prospectus  delivery  requirements  of 
section  5  of  the  Securities  Ad  are  satisfied  if  one 
copy  of  the  prospectus  is  delivered  to  the  investor, 
without  the  need  to  rely  on  the  nile.  We  agree  that 
the  delivery  of  a  single  prospectus  in  those 
circumstances  meets  the  delivery  requirements  of 
the  Securities  Act  Delivery  of  a  single  shareholder 
report  also  would  meet  the  delivery  requirements 
of  the  federal  securities  laws  for  shareholder 
reports,  in  similar  circumstances.  In  addition,  we 
believe  that  delivery  of  a  single  prospectus  or 
shareholder  report  is  sufficient  if  the  investor  is 
acting  as  custodian  for  securities  in  one  or  more 
accounts  created  under  a  state  Uniform  Gifts  to 
Minors  Act  ("L'GMA")  or  Uniform  Transfers  to 
Minors  Act  ("UTMA")  statute. 

'See  rule  154(e). 

'  See  Delivery  of  Proxy  and  Information 
Statements  to  Households,  Securities  Act  Release 
No.  33-7767  (Nov.  4. 1999)  ("Companion  Release"). 
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that  the  envelope  containing  the 
prospectus  would  be  opened,  and 
would  be  consistent  with  the  idea  that 
the  prospectus  was  intended  for  all  the 
investors.  The  Commission  agrees  that 
this  form  of  address  should  be 
acc:eptablo.  The  rule  as  adopted 
therefore  permits  addressing  to 
investors  as  a  group,  and  the  group  may 
be  designated  bj'  reference  to  any  of  the 
investors  who  is  receiving  the 
prospectus  (e.g.,  'Jane  Doe  and 
Household"  or  "Household  of  fane 
Doe").'*  The  rule  also  permits  addressing 
to  individuals  rather  than  a  group  if 
each  investor  is  included  in  the  address 
[e.g..  "Jane  Doe  and  Bob  Jones"}.'" 

The  proposed  rule  also  would  have 
permitted  householding  only  if  the 
prospectus  was  addressed  to  a  natural 
person.  Some  commenters  pointed  out 
that  this  provision  would  prohibit 
addressing  a  prospectus  to  a  family 
business  that  owns  securities  and 
operates  out  of  a  household  shared  by 
individual  investors.  Another 
commenter  added  that  it  may  be 
difficult  in  many  cases  to  determine 
whether  the  investor  is  a  natural  person. 
We  agree,  and  the  rule  as  adopted  does 
not  include  the  natural  person 
requirement. 

Proposed  rule  154  would  have 
permitted  delivery  of  a  prospectus  to 
any  address  of  an  investor  who  shares 
an  address  with  other  investors 
consenting  to  householding,  even  if  the 
other  investors  do  not  share  the  address 
to  which  the  prospectus  is  delivered. 
Some  commenters  opposed  this 
provision,  either  because  the  investors 
who  do  not  share  the  delivery  address 
might  not  have  access  to  the  prospectus, 
or  because  of  the  extra  recordkeeping 
involved  in  sending  the  prospectus  to 
an  unshared  address.  Upon  further 
consideration,  we  agree  that  delivery  to 
one  investor  at  an  address  that  is  not 
shared  creates  a  risk  that  the  other 
investors  will  not  have  access  to  the 
prospectus,  and  the  rule  as  adopted 
requires  that  the  prospectus  be  sent  to 
the  investors'  .s/iorpf/ address." 

The  proposed  rule  also  would  have 
permitted  deliver}'  of  a  prospectus  to  an 
electronic  address,  for  example,  an 
electronic  mail  account.  Several 
cnmmenters  noted  the  difficulty  of 
permitting  electronic  delivery  of 
householded  documents.  One 
indi\-idual  in\'e  stf)r  emphasized  the 
risks  involved  in  using  electronic 
delivery,  especially  the  ease  with  which 


electronic  messages  might  be  deleted  by 
accident.'-  Because  of  these  concerns, 
we  believe  that  investors  who  are 
householded  through  electronic 
delivery  should  specifically  consent  to 
this  type  of  delivery.  The  rule  as 
adopted  permits  the  householding  of 
prospectuses  that  are  delivered  to 
investors  electronically  only  if  delivery 
is  made  to  a  shared  electronic  address 
and  the  investors  give  wrritten  consent  to 
householding.*^ 

3.  Investor  Consent 

a.  Written  Consent.  Rule  154  permits 
delivery  of  one  prospectus  on  behalf  of 
two  or  more  investors  at  a  shared 
address  who  have  given  written  consent 
to  householding."*  The  inve-stors  need 
not  be  related,  and  the  shared  address 
can  be  a  residential,  commercial,  or 
electronic  address.'"- 

b.  Implied  Consent.  Rule  154  permits 
delivery  of  one  prospectus  on  behalf  of 
two  or  more  investors  at  a  shared 
address  without  written  consent,  if  four 
conditions  are  met.'^  First,  the  investors 
must  have  the  same  last  name  or  the 
person  relying  on  the  rule  must 
reasonably  believe  that  they  are 
members  of  the  same  family.  *''  Second, 


'i'errule  154(a)(2). 

'"See  id.  This  requirement  is  designed  to  reduce 
confusion  about  whether  an  individual  is  receiving 
a  prospectus  on  behalf  of  other  investors  in  the 
household. 

"See  rule  154(a)(1). 


'2  The  commenter  also  stated  that  there  may  be 
difficulties  in  forwarding  messages  from  a 
discontinued  e-mail  account  with  an  Internet 
service  provider. 

'^  See  rule  154(b)(4)  (limiting  householding 
without  written  consent  to  prospectuses  delivered 
to  a  post  office  box  or  a  residential  street  address). 
Consent  issues  are  discussed  below. 

'*Rule  154(a).  A  signature  on  a  new  account 
application  form  would  not  satisfy  the  written 
consent  requirement  if  the  account  form  merely 
refers  to  or  incorporates  by  reference  another 
document,  such  as  the  prospectus,  and  does  not 
describe  the  householding  of  prospectuses.  An 
investor  can  be  given  the  option  of  consenting  to 
householding  for  prospectuses  relating  only  to  a 
particular  security,  or  consenting  to  delivery  of  any 
prospectus  a  person  is  required  to  deliver  to  the 
investor.  The  rule,  however,  does  not  wquire  that 
investors  be  given  this  option  of  limiting  their 
consent  to  a  particular  security. 

•^'The  Proposing  Release  noted  the  general 
requirements  for  electronic  delivery  of  documents 
to  investors.  The  Commission  has  issued  two 
interpretive  releases  expressing  its  views  on  the 
electronic  delivery  of  documents,  including 
prospectuses  and  investment  company  semiannual 
reports.  The  releases  state  that  persons  using 
electronic  delivery  of  information  should  obtain 
informed  consent  from  the  intended  recipient  or 
otherwise  have  reason  to  believe  that  any  electronic 
means  so  selected  will  result  in  satisfaction  of  the 
delivery  requirements.  See  Proposing  Release, 
supra  note  3,  at  n.9:  Use  of  Electronic  Media  for 
Deliver^'  Purposes.  Securities  Act  Release  No.  7233 
(Oct.  6.1995)  161  FR  53458  (Oct.  13.  1995)1:  Use 
of  Electronic  Media  by  Broker-Dealers.  Transfer 
Agents,  and  Investment  Advisers  for  Deliver}'  of 
Information;  Additional  Examples  Under  the 
Securities  Act  of  1933.  Securities  Exchange  Act  of 
1934.  and  Investment  Companv  Act  of  1940. 
Securities  Act  Release  No.  7288  (Mav  9.  1996)  |61 
FR  24644  (May  15,  1996)1. 

"iRule  154(b)(1)— (4). 

"Some  commenters  expressed  concern  about 
their  ability  to  discern  whether  certain  investors  at 


at  least  60  days  before  householding 
begins  each  investor  must  have  received 
written  notice  '"  with  an  opportunity  to 
respond  and  opt  out  of  householding.''* 
The  opportunity  to  respond  must  be 
provided  by  a  toll-free  telephone 
number  disclosed  in  the  notice  or  a 
reply  form  that  accompanies  the 
notice.'"  Third,  the  investors  must  not 
opt  out  of  householding  during  the  60- 
day  period.  Fourth,  the  person  relying 
on  the  rule  must  deliver  the  prospectus 
to  a  residential  street  address  or  a  post 
office  box. 21 

The  Commission  proposed  to  limit 
householding  without  written  consent 
to  situations  in  which  investors  had 
opened  their  accounts  before  the 
effective  date  of  the  new  rule.  We 
understood  that  persons  relying  on  the 
rule  would  find  it  difficult  to  obtain 
consent  from  existing  investors,  and 


the  same  address  are  members  of  the  same  family. 
We  believe  that  persons  relying  on  the  rule  may,  in 
many  cases,  be  able  to  base  their  reasonable  belief 
on  information  already  provided  by  investors  (e.g.. 
on  an  account  application)  or  on  any  information 
they  may  have  obtained  from  other  sources.  For 
example,  it  would  be  reasonable  to  infer  that  two 
persons  residing  at  the  same  address  are  members 
of  the  same  family  if  they  have  opened  a  joint 
account  or  have  opened  an  account  under  an 
UGMA  or  UTMA  statute. 

'"The  notice  must  be  a  separate  written 
statement.  See  rule  154(b)(2).  The  notice,  as  well  as 
the  envelope  containing  the  notice,  also  must 
contain  a  prominent  statement  such  as  "Important 
Notice  Regarding  Delivery  of  Shareholder 
Documents."  See  rule  154(b)(2)(vi).  As  an 
alternative  to  this  requirement,  if  the  notice  is  sent 
in  a  separate  mailing,  the  prominent  statement  may 
appear  either  on  the  envelope  or  on  the  notice  itself. 
Id. 

'^The  notice  also  must  state  whether  the  consent 
will  be  for  a  limited  or  unlimited  period  of  time, 
explain  how  the  investor  can  revoke  consent,  and 
explain  that  individual  delivery  will  resume  no 
later  than  30  days  after  the  investor  revokes 
consent.  See  rule  154(b)(2)(iii) — (v).  In  order  to 
make  the  notice  understandable  to  investors,  it 
should  be  written  in  plain  English.  See  rule 
154(b)(2)  note.  Securities  Act  rule  421(d)(2)  |17  CFR 
230.421(d)(2)]  lists  the  following  plain  English 
principles:  (i)  Short  sentences:  (ii)  definite, 
concrete,  everyday  words;  (iii)  active  voice:  (iv)       , 
tabular  presentation  or  bullet  lists  for  complex 
material,  whenever  possible;  (v)  no  legal  jargon  or 
highly  technical  terms:  and  (vi)  no  multiple 
negatives. 

2" The  reply  form  must  be  pre-ad dressed,  and 
returnable  by  business  reply  mail  or  by  another 
method  in  which  the  person  relying  on  the  rule 
pays  the  postage.  See  rule  154(b)(2)(ii).  The  notice 
also  may  list  additional  methods  of  opting  out  of 
householding,  such  as  sending  the  reply  form  to  a 
facsimile  telephone  number  or  responding  by  e- 
mail. 

2'  Rule  154  clarifies  that  unless  the  person  relying 
on  the  rule  has  information  that  indicates  the 
address  is  a  business  address,  that  person  can 
assume  that  the  address  is  a  residence.  See  rule 
154(b)(4).  The  rule  also  provides  that  if  the  sender 
has  reason  to  believe  that  an  address  is  that  of  a 
multi-unit  building,  the  address  must  include  the 
unit  number.  .See  rule  154(d).  This  requirement  is 
designed  to  prevent  the  assumption  that  investors 
who  live  in  different  apartments  in  an  apartment 
building  are  members  of  the  same  household. 
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were  concerned  that  the  failure  of  many 

of  those  investors  to  respond  to  requests 
for  ('onsent  would  preclude  the  benefits 
of  houspholding  from  being  realized.  In 
the  case  of  new  investors,  however,  we 
believed  that  consent  could  be  obtained 
when  the  investor  opened  his  or  her 
account.-^ 

Fourteen  commenters,  representing 
primarilv  advisers  to  registered 
investment  companies  ("funds")  and 
their  trade  associations,  urged  the 
Commission  to  eliminate  the  written 
consent  requirement.-'  Some  of  these 
commenters  asserted  that  numerous 
administrative  and  compliance 
difficulties  would  be  created  by 
distinguishing  between  investors  who 
must  give  written  consent  and  those 
who  need  not.-''  We  also  received 
comments  from  25  individual  investors 
who  urged  the  (;ommission  to  adopt  the 
rule  as  proposed  hut  did  not  specifically 
address  the  consent  requirement.'^ 

in  consideration  of  the  potential 
benefits  of  hou.seholding  to  investors, 
the  Commission  has  decided  not  to 
require  written  consent  as  a  prerequisite 
to  householding  with  respect  to  all  new 
mvestors^  The  rule  permits 
householding  with  implied  consent 
under  limited  conditions  (discussed 
above)  in  which  investors  could  be 
presumed  to  need  onlv  one  copy  of  the 
document  delivered  to  the  household. 
These  investors  should  have  adequate 
advance  notice  of  householding  and 
will  be  able  to  request  individual 
deliver*'  of  prospectuses  at  any  time.^^ 
The  rule  as  adopted  also  requires  that, 
at  least  once  a  year,  persons  relying  on 
the  rule  for  the  householding  of  open- 
end  management  investment  company 


'^  See  Proposing  Release,  supra  note  3.  at  n.20 
and  accompanying  text. 

-'  Four  commenters  recommended  that  the  rule 
permit  householding  without  written  consent  and 
without  implied  consent  under  the  proposed 
conditions  Instead,  they  favored  permitting 
householding  if  the  company  were  to  disclose  its 
householding  policies  in  its  prospectus  and  provide 
investors  a  means  to  opt  out  of  householding.  One 
of  these  commenters  suggested  that  investors  be 
informed  about  householding  through  an  article  in 
an  investor  newsletter.  We  do  not  believe  that 
investor  consent  can  reasonably  be  inferred  from 
silence  after  di.sclosure  in  a  prospectus  or 
newsletter.  The  suggested  approach  also  would  not 
necessarily  work  for  issuers  that  do  not  periodic:ally 
deliver  prospectuses  or  newsletters. 

'*Two  of  these  commenters  stated  that 
distinguishing  between  accounts  that  could  be 
householded  with  notice,  and  accounts  that  could 
be  householded  only  with  written  consent,  would 
be  costly  and  burdensome  to  administer,  and 
potentially  confusing  for  investors. 

'*. Another  individual  investor  supported 
requiring  written  consent  from  all  investors. 

28  We  are  adopting  as  proposed  the  requirement 
that,  if  an  investor  retjuests  resumption  of 
individual  delivery,  the  person  relying  on  the  rule 
must  resume  individual  delivery  after  30  days.  See 
rule  154(c). 


prospectuses  explain  to  investors  who 
have  provided  written  or  implied 
consent  how  they  can  revoke  their 
consent. 2^ 

B.  Shareholder  Reports 

The  Commission  is  adopting 
amendments  to  rules  30d-l  and  30d-2 
under  the  Investment  Company  Act  and 
rules  14a-3,  14c-3  and  14c-7  under  the 
Exchange  Act,  to  permit  householding 
of  annual  and  semiannual  reports  under 
substantially  the  same  conditions  as 
those  in  rule  154  with  respect  to 
prospectuses. 2"  Commenters  supported 
requiring  the  same  conditions  for 
householding  of  these  two  types  of 
documents.-" 

in.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
The  rules  adopted  today  permit  issuers 
and  broker-dealers  to  send  fewer  copies 
of  disclosure  documents  than  they 
currently  must  send,  and  therefore 
should  result  in  savings  in  printing, 
postage,  and  other  deliver)  costs  for 
issuers  and  broker-dealers.  Investors 
will  benefit  from  the  decrease  in 
delivery  costs  paid  by  issuers  and  from 
no  longer  being  burdened  with 
duplicate  documents.  The  rules  require 
issuers  and  broker-dealers  who  rely  on 
the  rules  to  comply  with  certain 
procedures,  including  obtaining  either 
written  consents  from  investors  or 
delivering  notices  60  days  in  advance  of 
householding.  Because  exemptions 


^''  Id.  Unlike  other  issuers,  open-end  management 
investment  companies  (i.e.,  mutual  funds)  typically 
send  investors  updated  prospectuses  annually.  See 
supra  note  3.  Persons  relying  on  the  rule  can  make 
the  explanation  required  by  the  rule  through  any 
means  reasonably  designed  to  reach  these  investors, 
such  as  in  a  prospectus,  shareholder  report,  or 
investor  newsletter.  See  rule  154(c). 

2' One  difference  between  tlie  conditions  for 
householding  prospectuses  and  semiannual  reports 
and  the  conditions  for  householding  annual  reports, 
is  that  the  implied  consent  notice  concerning 
annual  reports  must  be  delivered  separately  from 
other  communications.  See  17  CFR  240.14a- 
3(e)(l)(ii)(B)(I).  This  condition  for  the  householding 
of  annual  reports  corresponds  to  the  proposed 
conditions  for  the  householding  of  proxy  and 
information  statements,  with  which  annual  reports 
are  typically  delivered.  See  Companion  Release, 
supra  note  8.  at  note  28. 

-"'Some  mutual  funds  already  household 
shareholder  reports  in  reliance  on  no-action  letters 
issued  by  the  Commission  staff.  See  Oppenheimer 
Funds.  SEC  No-Action  Letter  (July  20.  1994): 
Scudder  Group  of  Funds.  SEC  No-Action  Letter 
(June  19,  1990);  Allstate  Enterprises  Stock  Fund, 
Inc.,  SEC  No- Action  Letter  (July  22.  1973).  These 
funds  may  continue  to  household  shareholder 
reports  of  investors  whose  reports  are  already  being 
householded,  without  sending  notices  or  obtaining 
written  consent  under  rules  30d-l  and  30d-2.  If  the 
investors  revoke  consent  to  householding,  however, 
the  funds  should  comply  with  the  revocation 
provisions  of  the  rules.  In  addition,  if  the  funds 
household  prospectuses,  the  funds  would  need  to 
comply  fully  with  rule  154. 


provided  by  the  rules  are  voluntary,  the 
Commission  expects  that  issuers  and 
broker-dealers  generally  will  rely  on  the 
rules  only  if  the  benefits  of 
householding  outweigh  the  costs. 

In  the  Proposing  Release,  the 
Commission  requested  comment  on  the 
costs  and  benefits  of  the  rules. 
Commenters  generally  supported  the 
goals  of  the  proposal  but  advocated 
certain  changes  that  they  believed 
would  decrease  its  costs  and  increase  its 
benefits.  In  particular,  most  commenters 
who  addressed  the  issue  stated  that  the 
rule  should  permit  householding  based 
on  implied  consent  for  new  investors, 
and  that  obtaining  written  consent 
would  be  too  costly  in  many  cases.  As 
adopted,  the  rules  permit  householding 
based  on  either  implied  consent  or 
written  consent  for  new  as  well  as 
existing  investors. '"  This  regulatorv' 
flcxibilitv  should  enable  issuers  and 
broker-dealers  to  minimize  compliance 
costs  associated  with  the  rules. 

Several  commenters  estimated  the 
percentage  of  prospectuses  and  annual 
reports  mailed  to  their  investors  that 
could  be  eliminated  through 
householding.  One  large  fund  complex 
stated  that  householding  would  yield 
savings  in  mailing  costs  for  its  funds  in 
the  range  of  5  to  21  percent,  depending 
on  the  fund.  Another  fund  and 
brokerage  firm  estimated  that 
householding  would  reduce  prospectus 
and  shareholder  report  mailings  to 
investors  in  its  non-proprietarv  open- 
end  funds  ("m.utual  funds"')  by 
approximately  9  percent,  a  reduction  of 
over  2  million  mail  pieces  and  a  savings 
of  approximately  Si  million,  assuming 
production,  printing  and  mailing  costs 
of  S.50  per  piece.  This  firm  also 
estimated  that  householding  would 
reduce  prospectus  mailings  to  its 
proprietary  mutual  fund  customers  by 
almost  half  (over  1.5  million  mail  pieces 
out  of  3.2  million),  for  a  savings  of 
approximately  5750,000.  A  corporate 
issuer  stated  that  approximately  10 
percent  of  its  shareholders  of  record 
have  the  same  mailing  address.  These 
estimates,  although  they  vaiy^  from  one 
issuer  to  another,  show  that  the  cost 
savings  produced  by  householding 
would  be  considerable.  The 
commenters'  estimates  also  appear  to  be 
consistent  with  the  estimates  made  in 
the  Proposing  Release. 


'"The  ability  to  household  documents  based  on 
implied  consent  should  help  maximize  the  number 
of  investors  householded.  because  it  is  likely  that 
few  investors  who  receive  notices  will  object  to 
being  householded.  One  large  fund  complex  stated 
in  its  comment  letter  that  when  il  notified 
approximately  3  million  customers  of  its  plans  to 
household  shareholder  reports,  only  1,703  (.057%) 
asked  to  continue  receiving  separate  mailings  for 
each  account. 
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Based  on  information  provided  by 

two  mutual  fund  complexes,  the 
Commission  estimates  that  a  prospectus 
costs  approximately  S.45  to  print  and 
deli\er,  and  a  shareholder  report  costs 
approximately  S.52  to  print  and 
dehver.  "  The  Commission  also 
estimates  that  the  average  decline  in  the 
number  of  prospectuses  and  shareholder 
reports  delivered  would  be  between  10 
and  30  percent.  As  of  1997.  there  were 
approximately  170  million  shareholder 
accounts  invested  in  mutual  funds. '^ 
Assuming  that  80  percent  of  mutual 
fund  accounts  receive  an  updated 
prospectus  each  year,  resulting  in  the 
170  million  shareholder  accounts 
receiving  a  total  of  approximately  136 
million  prospectuses  each  year,  the 
approximate  potential  benefit  in 
reduced  delivery  of  mutual  fund 
prospectuses  as  a  result  of  rule  154 
would  be  between  $6.1  and  S18.4 
million  per  year.  Each  shareholder 
receives  two  reports  per  vear.  and  the 
approximate  potential  benefit  from 
adoption  of  the  amendments  to  rules 
30d-l  and  30d-2  would  be  between 
Si 7.7  and  S53.0  million  per  vear.  We 
note,  however,  that  the  savings  from  the 
adoption  of  the  amendments  to  rules 
30d-l  and  30d-2  will  be  reduced 
somewhat  because  many  funds  alreadv 
household  reports  based  on  Commission 
staff  no-action  positions. ' '  Therefore,  it 
is  not  possible  to  precisely  estimate  the 
number  of  accounts  for  which 
householding  of  shareholder  reports 
will  be  initiated  based  on  the 
amendments  to  rules  30d-l  and  30d-2. 

With  respect  to  the  deliver)'  of 
prospectuses  of  issuers  other  than 
mutual  funds,  the  benefits  of  rule  154 
would  be  less  than  the  benefits 
discussed  above,  because  these 
companies  do  not  send  prospectuses  to 
their  shareholders  on  an  annual  basis.  It 
is  likely,  however,  that  some  broker- 
dealers  will  rely  on  rule  154  to  deliver 
prospectuses  of  issuers  other  than 
mutual  funds  in  cases  in  which  the 
broker-dealers  have  obtained  either 
written  or  implied  consent  from  their 
customers  to  household  documents. 

With  respect  to  the  delivery  of  annual 
reports  b\-  issuers  other  than  mutual 
funds,  these  companies  probably  would 
not  realize  significant  savings  as  a  result 
of  the  amendments  to  rules  14a-3  and 
14c-3  because  rules  14a-3  and  14r-7 
alreadv  include  provisions  permitting 
householding  of  the  annual  report, 
although  those  rules  did  not  permit 


"  See  Proposing  Release,  supra  note  3,  at  n.29 
and  accompanying  text. 

'2  .See  Investment  Company  Institute.  1998 
Mutual  Fund  Fact  Book  116.' 

"  See  Proposing  Release,  supra  note  3,  at  n.5. 


implied  consent  to  householding.  In 
addition,  corporate  commenters  on  the 
Proposing  Release  stated  that  because 
they  generally  mail  the  annual  report 
together  with  the  proxy  or  information 
statement,  their  ability  to  household  the 
annual  report  is  limited  by  their 
inability  under  current  rules  to 
household  the  proxy  statement.  As 
discussed  above,  the  Commission  is 
proposing  to  permit  companies  to 
household  proxy  and  information 
statements  in  a  companion  release. 3'' 

Persons  who  rely  on  the  rules  would 
incur  costs  in  obtaining  consents  from 
and  sending  notices  to  investors.  The 
principal  costs  associated  with  sending 
the  notice  should  be  the  printing  costs 
and  postage  costs.  These  printing  and 
postage  costs  should  be  less  than  the 
cost  of  sending  reports  to  investors,  and 
the  costs  should  be  non-recurring 
because  the  notice  generally  will  only 
have  to  be  sent  once  to  each  investor  in 
a  household.  Costs  of  the  annual 
explanation  concerning  the  right  to 
revoke  consent  should  be  low,  because 
the  explanation  can  be  included  with 
other  matter  that  is  routinely  sent  out, 
such  as  a  client  newsletter. 

rV.  Effects  on  Competition.  Efficiency 
and  Capital  Formation 

Section  23ia)  of  the  Exchange  Act 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  competitive  effects  of  such 
rules,  if  any,  and  to  refrain  from 
adopting  a  rule  that  would  impose  a 
burden  on  competition  not  necessarv'  or 
appropriate  in  furthering  the  purposes 
of  the  E.xchange  .Act. ''"'  In  addition, 
section  3(f)  of  the  Exchange  Act  and 
section  2(c)  of  the  Investment  Company 
Act  provide  that  when  the  Commission 
is  engaged  in  rulemaking  and  is 
required  to  consider  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  it  must  consider,  in  addition  to 
the  protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation. ^^ 

The  Commission  dues  not  believe  the 
amendments  to  rules  14a-3.  14c-3  and 
14c-7  will  impose  any  burden  on 
competition.  Based  on  the  reasons 
stated  in  the  cost-benefit  analysis  above, 
as  well  as  the  reasons  stated  elsewhere 
in  this  release,  the  Commission  believes 
that  those  rules,  as  well  as  the 
amendments  to  rules  30d-l  and  30d— 2, 
will  promote  efficiency,  competition. 
and  capital  formation.  The  rules  will 
enable  brokers  and  issuers  to  decrease 
printing  and  mailing  costs.  These 


decreased  costs  should  promote 
efficiency  and  capital  formation.  The 
rules  may  also  promote  competition  in 
shareholder  services. 

V,  Paperwork  Reduction  Act 

Certain  provisions  of  rule  154  and  the 
rule  amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").3-  The  Commission 
submitted  the  collection  of  information 
requirements  contained  in  the  rules  to 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.38  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  requfred  to  respond  to, 
a  collection  of  information  unless  the 
agency  displays  a  valid  0MB  control 
number.  3^ 

The  rules  permit  delivery  of  a  single 
prospectus  or  shareholder  report  to  a 
household  to  satisfy  the  deliverv' 
requirements  with  respect  to  two  or 
more  investors  in  the  household.  A 
person  relying  on  one  of  the  rules  must 
obtain  either  written  or  implied  consent 
to  householding  from  each  investor.  The 
rules  require  persons  who  wish  to 
household  with  implied  consent  to  send 
a  notice  to  each  investor  stating  that  the 
investors  in  the  household  will  receive 
one  prospectus  or  report  in  the  future 
unless  the  investors  provide  contrary 
instructions. '•o  The  purpose  of  this 
requirement  is  to  give  reasonable 
assurance  that  all  investors  have  access 
to  the  prospectus  or  report.  Preparing 
and  sending  the  initial  notice  and  the 
annual  explanation  of  the  right  to 
revoke  are  collections  of  information. 
The  Commission  did  not  receive  any 
comments  in  response  to  its  request  for 
comments  on  the  Paperwork  Reduction 
Act  analysis  in  the  Proposing  Release. 

Because  notices  will  need  to  be  sent 
to  an  investor  before  householding  of 


3''  See  supra  note  8. 
"15  U.S.C.  78w(a). 
'» 15  U.S.C.  78c(0.  80a-2(c). 


"44  U.S.C.  3501-3520. 

"  The  titles  for  the  collections  of  information  arc: 
"Rule  154  under  the  Securities  Act  of  1933. 
Delivery  of  prospectuses  to  investors  at  the  same 
address";  "Regulation  14A.  Commission  Rules  14a- 
1  through  14a-14  and  Schedule  14A";  "Regulation 
14C,  Commission  Rules  14c-l  through  14c-7  and 
Schedule  14C":  "Rule  30d-l  under  the  Investment 
Company  Act  of  1940.  Reports  to  stockholders  of 
management  companies ';  and  "Rule  30d-2  under 
the  Investment  Company  Act  of  1940.  Reports  to 
shareholders  of  unit  investment  trusts."  The  OMB 
control  numbers  for  the  rules  are  as  follows:  rule 
154  (3235-0495.  expires  2/28/2001);  rule  14a-3. 
contained  in  Regulation  14A  (3235-0059.  expires  1/ 
31/2002);  rules  14c-3  and  14c-7.  contained  in 
Regulation  14C  (323.5-0057,  expires  1/31/2002): 
rule  30d-l  (3235-0025,  expires  2/28/2001);  rule 
30d-2  (3235-0494,  expires  2/28/2001). 

3944  U.S.C.  3506(c)(l)(B)(v). 

*"  Under  the  proposed  rules,  implied  consent 
could  be  used  only  for  investors  who  had  already 
opened  an  account  as  of  the  effective  date  of  the 
rules.  The  rules  as  adopted  also  permit  the  use  of 
implied  consent  for  new  investors. 
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that  investor's  documeiits  begins, 
persons  that  choose  to  rely  on  the  rule 
will  probably  send  the  greatest  number 
of  notices  in  the  first  year  after  the  rule 
is  adopted.  The  Commission  expects 
that  most  notices  will  be  short,  one-page 
statements.  Accordingly,  the  average 
annual  number  of  burden  hours  spent 
preparing  and  arranging  delivery  of  the 
notices  is  expected  to  be  low.  The 
Commission  estimates  20  hours  per 
respondent   In  addition,  the 
Commission  estimates  1  hour  per 
respondent  for  preparing  and  delivering 
the  annual  explanation  of  the  right  to 
revoke. 

.•Mthough  rul*^  154  is  not  limited  to 
investment  companies,  the  Commission 
believes  that  it  will  be  used  mainly  by 
mutual  funds  and  by  broker-dealers  that 
deliver  mutual  fund  pmspectuses.  The 
Commission  is  unable  to  estimate  the 
number  of  issuers  other  than  mutual 
funds  that  will  rely  on  the  rule. 

The  Commission  estimates  that  there 
are  approximately  2,900  mutual  funds, 
approximately  54.5  of  which  engage  in 
direct  marketing  and  therefore  deliver 
their  own  prospectuses.  The 
Commission  estimates  that  each  direct 
marketed  mutual  fund  will  spend  an 
average  of  20  hours  per  year  complying 
,  with  the  notice  requirement  of  the  rule, 
'  for  a  total  of  10,900  hours.  The 
Commission  estimates  that  each  direct 
marketed  fund  will  spend  1  hour 
complying  with  the  explanation  of  the 
right  to  revoke  requirement  of  the  rule. 
for  a  total  of  545  hours.  The 
Commission  pstimatps  that  as  of  vear- 
end  1998  there  were  approximately  300 
broker-dealers  that  carry  customer 
accounts  and.  therefore,  mav  be 
required  to  deliver  mutual  fund 
prospectuses.  The  Commission 
estimates  that  each  affected  broker- 
dealer  will  spend,  on  average, 
approximately  20  hours  complying  with 
the  notice  requirement  of  the  rule,  for  a 
total  of  6,000  hours.  Each  broker-dealer 
would  also  spend  1  hour  complying 
with  the  annual  explanation  of  a  right 
to  revoke  requirement,  for  a  total  of  300 
hours.  Therefore,  the  total  number  of 
respondents  for  rule  154  is  845  (545 
mutual  funds  plus  300  broker-dealers), 
and  the  estimated  total  hour  burden  is 
17,745  hours  (1 1.445  hours  for  mutual 
funds  plus  (j.300  hours  for  broker- 
dealers). 

With  respect  to  the  amendments  to 
rules  30d-l  and  30d-2  under  the 
Investment  C-ompany  Act,  rule  30d-l 
requires  management  investment 
companies  to  send  annual  and 
semiannual  reports  to  their 
shareholders  Rule  30d-2  requires  unit 
investment  trusts  ("UlTs  ")  that  invest 
substantiallv  all  of  their  assets  in  shares 


of  a  management  investment  company 
to  send  their  unitholders  annual  and 
semiaimual  reports  containing  financial 
information  on  the  underlying 
company.  The  amendments  to  rules 
30d-l  and  30d-2  will  permit 
management  investment  companies  and 
UITs  to  household  these  shareholder 
reports  under  substantially  the  same 
conditions  as  those  in  rule  154. 

Every  registered  management 
investment  company  is  subject  to  the 
reporting  requirements  of  rule  30d-l. 
We  estimate  that  there  are 
approximately  3.515  registered 
management  investment  companies. 
The  Commission  currently  estimates 
that  the  hour  burden  associated  with 
rule  30d-l  is  approximately  181  hours 
per  company.  As  discussed  above,  the 
Commission  estimates  that  the  burden 
associated  with  the  notice  requirement 
of  the  amendments  to  rules  30d-l  and 
30d-2  is  approximately  20  hours  per 
company.  The  Commission  estimates 
that  the  burden  associated  with  the 
explanation  of  the  right  to  revoke  is  1 
hour  per  company.  Therefore,  the 
Commission  estimates  that  the  total 
burden  associated  with  rule  30d-l  is 
202  hours  per  company,  or  a  total  of 
710.030  hours.  In  addition,  the 
Commission  estimates  that  the  cost  of 
contracting  for  outside  services 
associated  with  the  rule  is  S63.150  per 
respondent  (421  hours  times  Si  50  per 
hour  for  independent  auditor  services), 
for  a  total  cost  of  $221. 972.250(563. 150 
times  3,515  respondents). 

Rule  30d-2  applies  to  approximately 
637  UITs.  The  Commission  estimates 
that  the  aiuiual  burden  associated  with 
rule  30d-2  is  121  hours  per  respondent, 
including  the  estimated  20  hours 
associated  with  the  notice  requirement 
and  the  1  hour  associated  with  the 
explanation  of  a  right  to  revoke 
requirement.  The  total  hourly  burden  is 
therefore  approximately  77,077  hours. 
The  Commission  estimates  that  the 
annual  financial  cost  of  complying  with 
rule  30d-2  (in  addition  to  the  hourly 
cost)  is  $12,000  per  respondent  (80 
hours  times  $150  per  hour  for 
independent  auditor  services),  or  a  total 
of  $7,644,000. 

With  respect  to  the  amendments  to 
rules  14a-3,  14c-3  and  14c-7.  those 
rules  are  included  in  Regulations  14A 
and  14C,  which  contain  information 
collection  requirements  related  to  proxy 
and  information  statements.  Companies 
that  have  a  class  of  securities  registered 
under  section  12  of  the  Exchange  Act 
are  subject  to  these  requirements.  The 
Commission  estimates  that  the  time 
required  to  prepare  and  arrange  delivery 
of  the  notice  will  be  approximately  20 
hours  per  respondent  per  year.  The 


Commission  estimates  that  9,892 
respi  ndents  are  subject  to  Regulation 
14A  and  that  approximately  989  of  these 
will  deliver  the  notice.  The  Commission 
estimates  that  the  burden  associated 
with  Regulation  14 A  as  revised  per 
registrant  delivering  the  notice  will  be 
approximately  74  hours,  and  54  hours 
per  registrant  not  delivering  the  notice, 
for  a  total  annual  burden  of  553.948 
hours.  An  estimated  253  respondents 
are  subject  to  Regulation  14C  and  it  is 
estimated  that  25  of  these  will  deliver 
the  notice.  The  estimated  burden 
associated  with  Regulation  14C  as 
revised  per  registrant  delivering  the 
notice  is  74  hours,  and  54  hours  for  a 
registrant  not  delivering  the  notice,  for 
a  total  annual  burden  of  14.162  hours. 


Rule  154  .... 
Rule  30d-1 
Rule  30d-2 
Rule  14A  .... 
Rule  14C  .... 


Hours 


Cost 


17,745 
710,030 

77.077 
553.948 

14,162 


NA 

$221,972,250 

57.644,000 

NA 

NA 


The  information  collection 
requirements  imposed  by  the  new  rule 
and  rule  amendments  are  required  for 
those  issuers  or  broker-dealers  that 
decide  to  rely  on  the  rule  to  obtain  the 
benefit  of  sending  fewer  documents  to 
each  household.  Those  issuers  or 
broker-dealers  that  decide  not  to  obtain 
that  benefit  are  not  required  to  rely  on 
the  rule.  Responses  to  the  collection  of 
information  will  not  be  kept 
confidential. 

VI.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
(  "FRFA")  in  accordance  with  5  U.S.C. 
604  relating  to  the  adopted  rule  and 
amendments.  A  summary  of  the  Initial 
Regulator}-  Flexibility  Analysis 
(  IRFA"),  which  was  prepared  in 
accordance  with  5  U.S.C.  603,  was 
published  in  the  Proposing  Release.  No 
comments  were  received  on  the  IRFA. 

The  FRFA  discusses  the  need  for,  and 
objectives  of,  new  rule  154  and  the 
amendments  to  rules  14a-3,  14c-3,  14c- 
7.  30d-l.  and  30d-2.  The  FRFA  states 
that  duplicate  copies  of  prospectuses 
and  shareholder  reports  are  often  mailed 
to  a  household  if  more  than  one  investor 
in  the  household  owns  the  same 
security.  The  new  rule  and  amendments 
are  designed  to  reduce  the  number  of 
duplicate  documents  delivered  to 
investors  by  permitting  the  delivery  of 
one  prospectus  or  shareholder  report  to 
two  or  more  investors  who  share  an 
address. 

The  FRFA  provides  descriptions  and 
estimates  of  the  number  of  small  entities 
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tn  which  the  rules  will  apply.  The  term 
"small  business"  or  "small 
organization"  (collectively,  "small 
entity"),  when  used  with  reference  to  an 
issuer  other  than  a  fund,  is  defined  hv 
rule  157  under  the  Securities  Act  to 
include  an  issuer  that,  on  the  last  dav 
of  Its  most  recent  fiscal  year,  had  total 
assets  of  S5  million  or  less  and  is 
engaged  or  proposing  to  engage  in  small 
business  financing.-"  Most  of  these 
small  issuers  can  conduct  their  offerings 
under  Regulation  A.  which  exempts 
offerings  from  the  registration 
requirements  of  the  Securities  Act  if  the 
sum  of  all  cash  and  other  consideration 
to  be  received  for  the  securities  does  not 
exceed  ,S5  million  subject  to  a  number 
of  conditions.'''  These  issuers  do  not 
need  to  deliver  prospectuses  Thus,  the 
Commission  estimates  that  among 
issuers  other  than  registered  investment 
companies,  very  few  small  issuers,  as 
defined  in  rule  157  under  the  Securities 
Act.  will  be  affected  hv  rule  154. 

As  defined  in  rule  157,  a  fund 
generally  is  a  small  entity  if  it  has  net 
assets  of  S50  million  or  less  as  of  the 
end  of  its  most  recent  fiscal  year.''  *  The 
Commission  staff  estimates  that  there 
are  approximately  (i)  2.900  active  open- 
end  funds,  of  which  475  are  small 
entities,  (ii)  678  active  closed-end  funds, 
of  which  115  are  small  entities,  and  (iii) 
745  active  registered  IJITs.  about  81  of 
which  are  small  entities  Closed-end 
funds  and  UITs  will  he  affected  by  rule 
154  only  when  they  are  offering  their 
shares. 

A  broker-dealer  generally  is  a  small 
entity  if  it  has  total  capital  (i.e..  net 
worth  plus  subordinated  liabilities)  of 
less  than  5500,000  in  its  prior  audited 
financial  statements  or,  if  it  is  not 
required  to  file  such  statements,  on  the 
last  business  day  of  the  preceding  fiscal 
year.'*'*  The  delivery  of  prospectuses  and 
shareholder  reports  is  likely  to  be 
handled  only  by  broker-dealers  that 
carry  public  customer  accounts.  The 


■"See  17  CFR  230.157  (1997).  An  issuer  is 
considered  to  be  engaged  or  proposing  to  engage  in 
"small  business  financing"  if  it  is  conducting  or 
proposing  to  conduct  an  offering  of  securities  that 
does  not  exceed  the  $5  million  limitation 
prescribed  by  section  3(b)  of  the  Securities  Act.  The 
Commission  last  year  amended  certain  definitions 
under  the  Securities  Act.  Exchange  .\ct,  and 
Investment  Company  .^ct  for  purposes  of  the 
Regulatory  Flexibility  Act.  See  Definitions  of 
"Small  Business"  or  "Small  Organization"  Under 
the  Investment  Company  .Act  of  1940.  the 
Investment  .Advisers  Act  of  1940.  the  Securities 
Exchange  Act  of  1934  and  the  Securities  .Act  of 
1933.  Securities  ,Aict  Release  No.  7548  dune  24. 
1998)  163  FR  35508  dune  30.  1998)1.  Because  the 
IRFA  for  this  proposal  relied  on  the  earlier 
definitions  (which  were  broader),  the  FRFA  also 
relies  on  the  earlier  definitions. 

••2  See  17  CFR  230.251-263. 

«'See  17  CFR  230.157  (1997). 

*'  See  17  CFR  240.0-10(c)(l)  (1997). 


Commission  staff  estimates  that  as  of 
year-end  1998,  broker-dealers  carrv'ing 
public  customer  accounts  numbered 
approximately  300  firms.  40  of  which 
were  small  businesses. 

Rule  30d-l  applies  to  management 
funds  (i.e..  open-end  and  closed-end 
funds).  The  staff  estimates  that  out  of 
approximately  3.515  active  management 
funds,  approximatelv  587  are 
considered  small  entities,''^  Rule  30d-2 
applies  to  registered  UITs,  substantially 
all  the  assets  of  which  consist  of 
securities  issued  by  a  management 
investment  companv.  The  staff 
estimates  that  out  of  approximately  637 
registered  UITs  that  are  subject  to  rule 
3Gd-2,  approximately  19  are  considered 
small  entities. 

Rules  14a-3.  14c-3  and  14c-7  apply 
to  companies  that  are  subject  to  the 
Exchange  Act  reporting  requirements. 
Rule  0-10  under  the  Exchange  Act 
defines  the  term  "small  business"  as  a 
company  whose  total  assets  on  the  last 
day  of  its  most  recent  fiscal  year  were 
$5  million  or  less."*^  There  are 
approximately  815  leporting  companies 
that  have  assets  of  S5  million  or  less. 

Persons  who  rely  on  the  rules  would 
be  required  to  obtain  investors'  written 
or  implied  consent  before  householding 
documents.  Investors  householded  with 
implied  consent  must  receive  a  notice 
60  days  in  advance  notifying  them  that 
their  documents  will  be  householded 
unless  the  person  relying  on  the  rule 
receives  contrary  instructions.  The  rule 
also  requires  that  if  householding  is 
done  with  investors'  implied  consent 
the  investors  must  ha\e  the  same  last 
name  or  be  reasonably  believed  to  be 
members  of  the  same  family,  and  the 
address  must  be  a  post  office  box  or  a 
street  address  reasonably  believed  to  be 
a  residence. 

The  FRFA  states  that  in  adopting  the 
amendments,  the  Commission 
considered:  (i)  The  establishment  of 
differing  compliance  requirements  that 
take  into  account  the  resources  available 
to  small  entities;  (ii)  simplification  of 
the  rule's  requirements  for  small 
entities:  (iii)  the  use  of  performance 
rather  than  design  standards;  and  (iv)  an 
exemption  from  the  rules  for  small 
entities.  The  FRFA  states  that  we 
concluded  that  different  requirements 
for  small  entities  would  be  inconsistent 
with  investor  protection. 

The  FRFA  is  available  for  public 
inspection  in  File  No  S7-27-97.  and  a 
copy  may  be  obtained  by  contacting 
Marilyn  Mann.  Senior  Counsel,  at  (202) 
942-0690.  Office  of  Regulatorv'  Policy, 
Division  of  Investment  Management, 


«5Sf?e  CFR  270.0-10  (1997). 
««  See  CFR  240.0-10  (1997). 


Securities  and  Exchange  Commission, 
450  5th  Street.  NW,  Washington,  DC 
20549-0506. 

VII.  Statutory  Authority 

The  Commission  is  adopting  rule  154 
under  the  authority  set  forth  in  section 
19(a)  of  the  Securities  Act  [15  U.S.C. 
77s{a)].  The  Commission  is  adopting 
amendments  to  rules  30d-l  and  30d-2 
under  the  authority  set  forth  in  section 
30(e)  and  38(a)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-29(e)  and 
80a-37(a)].  and  amendments  to  rules 
14a-3.  14C-3.  and  14c-7  under  the 
authority  set  forth  in  sections  12,  14  and 
23(a)  of  the  Exchange  Act  [15  U.S.C.  78/. 
78n  and  78w(a)]. 

List  of  Subjects 

1 7  CFR  Parts  230  and  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Rules 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g,  77h,  77j. 
77r,  77s.  77sss.  78c.  78d.  78/,  78m.  78n,  78o, 
78w,  78//(d).  79t.  80a-8,  80a-24,  80a-28. 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


2.  Section  230.154  is  added  to  read  as 
follows: 

§230.154     Delivery  of  prospectuses  to 
investors  at  the  same  address. 

1  a  I  Delivery  of  a  single  prospectus.  If 
you  must  deliver  a  prospectus  under  the 
federal  securities  laws,  for  purposes  of 
sections  5(b)  and  2{a)(10)  of  the  Act  (15 
U.S.C.  77e(b)  and  77b(a)(10))  or 
§240.15c2-8(b)  of  this  chapter,  you  will 
be  considered  to  have  delivered  a 
prospectus  to  investors  who  share  an 
address  if: 

(1)  You  deliver  a  prospectus  to  the 
shared  address: 

(2)  You  address  the  prospectus  to  the 
investors  as  a  group  (for  example.  "ABC 
Fund  [or  Corporation]  Shareholders.  " 
"Jane  Doe  and  Household.  "  "The  Smith 
Family")  or  to  each  of  the  investors 
individually  (for  example.  "John  Doe 
and  Richard  Jones"):  and 
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(3)  The  investors  consent  in  writing  to 
delivery  of  one  prospectus. 

(b)  Implied  consent.  You  do  not  need 
to  obtain  written  consent  from  an 
investor  under  paragraph  (a)(3)  of  this 
section  if  ail  of  the  following  conditions 
are  mot: 

(1)  The  investor  has  the  same  last 
name  as  the  other  investors,  or  you 
reasonably  believe  that  the  investors  are 
members  of  the  same  family; 

(2)  You  have  sent  the  investor  a  notice 
at  least  60  days  before  you  begin  to  rely 
on  this  section  concerning  delivery  of 
prospectuses  to  that  investor  The  notice 
must  be  a  separate  written  statement 
and: 

(i)  State  that  only  one  prospectus  will 
be  delivered  to  the  shared  address 
unless  you  receive  contrary  instructions; 

(ii)  Include  a  toll-free  telephone 
number  or  be  accompanied  by  a  reply 
form  that  is  pre-addressed  with  postage 
provided,  that  the  investor  can  use  to 
notify  you  that  he  or  she  wishes  to 
receive  a  separate  prospectus; 

(iii)  State  the  duration  of  the  consent; 

(iv)  Explain  how  an  investor  can 
revoke  consent; 

(v)  State  that  vou  will  begin  sending 
individual  copies  to  an  investor  within 
30  days  after  vou  rec:eive  revocation  of 
the  investor's  consent;  and 

(vi)  Contain  the  following  prominent 
statement,  f)r  similar  clear  and 
understandable  statement,  in  bold-face 
type:  "Important  .Notice  Regarding 
Delivery  of  Shareholder  Documents." 
This  statement  also  must  appear  on  the 
envelope  in  which  the  notice  is 
delivered.  .Aitenidtivelv.  if  the  notice  is 
delivered  separately  from  other 
communications  to  investors,  this 
statement  may  appear  either  on  the 
notice  or  on  the  envelope  in  which  the 
notice  is  delivered; 

Note:  to  paragraph  (b)(2):  The  notice 
should  be  written  in  plain  English.  See 
§  230.421(d)(2)  of  this  chapter  for  a 
discussion  of  plain  English  principles. 

(3)  You  have  not  received  the  reply 
form  or  other  notification  indicating  that 
the  investor  wishes  to  continue  to 
receive  an  individual  copy  of  the 
prospectus,  within  BO  days  after  you 
sent  the  notice;  and 

(4)  You  deliver  the  prospectus  to  a 
post  office  box  or  to  a  residential  street 
address.  You  can  assume  a  street 
address  is  a  residence  unless  you  have 
information  that  indicates  it  is  a 
business. 

(c)  Rpvocution  of  consent.  If  an 
investor,  orally  or  in  writing,  revokes 
consent  to  delivery  of  one  prospectus  to 
a  shared  address  (provided  under 
paragraphs  (a)(3)  or  (b)  of  this  section), 
vou  must  begin  sending  individual 


copies  to  that  investor  within  30  days 
after  you  receive  the  revocation.  If  the 
individual's  consent  concerns  delivery 
of  the  prospectus  of  a  registered  open- 
end  management  investment  company, 
at  least  once  a  year  you  must  explain  to 
investors  who  have  consented  how  they 
can  revoke  their  consent.  The 
explanation  must  be  reasonably 
designed  to  reach  these  investors. 

(d)  Definition  of  address.  For 
purposes  of  this  section,  address  means 
a  street  address,  a  post  office  box 
number,  an  electronic;  mail  address,  a 
facsimile  telephone  number,  or  other 
similar  destination  to  which  paper  or 
electronic  documents  are  delivered, 
unless  otherwise  provided  in  this 
section.  If  you  have  reason  to  believe 
that  an  address  is  the  street  address  of 

a  multi-unit  building,  the  address  must 
include  the  unit  number. 

(e)  Exclusion  of  some  prospectuses. 
This  section  does  not  apply  to  the 
delivery  of  a  prospectus  filed  as  part  of 
a  registration  statement  on  Form  N-14 
(17  CFR  239.23).  Form  S-4  (17CFR 
239.25)  or  Form  F-4  (17  CFR  239.34),  or 
to  the  delivery  of  any  other  prospectus 
in  cormection  with  a  business 
combination  transaction,  exchange  offer 
or  reclassification  of  securities. 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows; 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn.  77sss,  77ttt, 
78c,  78d,  78f,  78i,  78j,  78i-l.  78k.  78k-l,  78/, 
78m,  78n,  78o,  78p,  78q.  78s.  78u-5,  78w, 
78x,  78//(d),  78mm,  79q,  79t,  80a-20,  80a-23, 
80a-29.  80a-37,  80b-3,  80b-^  and  80b-ll, 
unless  otherwise  noted. 
***** 

4.  Section  240.14a-3  is  amended  by 
revising  paragraph  (e)(1)  and  the 
introductory  text  of  paragraph  (e)(2)  to 
read  as  follows: 

§  240. 1 4a-3    Information  to  be  furnished  to 
security  tiolders. 

***** 

(e)(l){i)  A  registrant  will  be 
considered  to  have  delivered  an  annual 
report  to  security  holders  of  record  who 
share  an  address  if: 

(A)  The  registrant  delivers  an  annual 
report  to  the  shared  address; 

(B)  The  registrant  addresses  the 
prospectus  to  the  security  holders  a 
group  (for  example,  "ABC  Fund  [or 
Corporation)  Shareholders.  "  "lane  Doe 
and  Household,"  "The  Smith  Family") 
or  to  each  of  the  security  holders 
individually  (for  example,  "John  Doe 
and  Richard  Jones");  and 


(C)  The  security  holders  consent  in 
writing  to  delivery  of  one  annual  report. 

(ii)  Implied  consent.  The  registrant 
need  not  obtain  written  consent  from  a 
security  holder  under  paragraph 
(e)(l)(i)(C)  of  this  .section  if  all  of  the 
following  conditions  are  met; 

(A)  The  security  holder  has  the  same 
last  name  as  the  other  security  holders, 
or  the  registrant  reasonably  believes  that 
the  security  holders  are  members  of  the 
same  family; 

(B)  The  registrant  has  sent  the  security 
holder  a  notice  at  least  60  days  before 
the  registrant  begins  to  rely  on  this 
section  concerning  delivery  of  annual 
reports  to  that  security  holder.  The 
notice  must: 

( 2 )  Be  a  separate  written  statement 
that  is  delivered  separately  from  other 
communications; 

[2]  State  that  only  one  annual  report 
will  be  delivered  to  the  shared  address 
unless  the  registrant  receives  contrary 
instructions; 

[3]  Include  a  toll-free  telephrme 
number  or  be  accompanied  by  a  reply 
form  that  is  pre-addressed  with  postage 
provided,  that  the  security  holder  can 
use  to  notify-  the  registrant  that  he  or  she 
wishes  to  receive  a  separate  annual 
report; 

(4)  State  the  duration  of  the  consent; 

(5)  Explain  how  a  security  holder  can 
revoke  consent; 

(6)  State  that  the  registrant  will  begin 
sending  individual  copies  to  a  security 
holder  within  30  days  after  receipt  of 
revocation  of  the  security  holder's 
consent;  and 

(7)  Contain  the  following  prominent 
statement,  or  similar  clear  and 
understandable  statement,  in  bold-face 
type:  "Important  Notice  Regarding 
Delivery  of  Shareholder  Documents." 
Alternatively,  this  statement  may  appear 
on  the  envelope  containing  the  notice; 

Note:  to  paragraph  (e)(T)(ii)(B):  The  notice 
should  be  written  in  plain  English.  See 
§  230.421(d)(2)  of  this  chapter  for  a 
discussion  of  plain  English  principles. 

(C)  The  registrant  has  not  received  the 
reply  form  or  other  notification 
indicating  that  the  security  holder 
wishes  to  continue  to  receive  an 
individual  copy  of  the  annual  report, 
within  60  days  after  the  registrant  sent 
the  notice;  and 

(D)  The  registrant  delivers  the  report 
to  a  post  office  box  or  to  a  residential 
street  address.  The  registrant  can 
assume  a  street  address  is  a  residence 
unless  it  has  information  that  indicates 
it  is  a  business. 

(iii)  Revocation  of  consent.  If  a 
security  holder,  orally  or  in  WTiting, 
revokes  consent  to  delivery  of  one 
report  to  a  shared  address,  the  registrant 
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must  begin  sending  individual  copies  to 
that  securitv  holder  within  30  davs  after 
the  registrant  receives  the  revocation. 

(i\)  Definition  of  address.  For 
purposes  of  this  section,  address  means 
a  street  address,  a  post  office  box 
number,  an  electronic  mail  address,  a 
facsimile  telephone  number,  or  other 
similar  destination  to  which  paper  or 
electronic  documents  are  delivered, 
unless  otherwise  provided  in  this 
section.  If  the  registrant  has  reason  to 
believe  that  the  address  is  a  street 
address  of  a  multi-unit  building,  the 
address  must  include  the  unit  number. 

(2)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  unless  state  law 
requires  otherwise,  a  registrant  is  not 
required  to  send  an  annual  report  or 

proxy  statement  to  a  secxirity  holder  if: 

***** 

5,  In  §  240.14C-3.  paragraph  (c)  is 
added  to  read  as  follows: 

§  240.1 4c-3    Annual  report  to  be  furnished 
security  holders. 

***** 

(c)  A  registrant  will  be  considered  to 
have  delivered  an  annual  report  to  all 
security  holders  of  record  who  share  an 
address  if  the  requirements  set  forth  in 
§240,14a-3(e){l)  are  satisfied, 

6,  In  §  240.14C-7.  Note  2  is  removed 
and  Note  3  and  Note  4  are  redesignated 
as  Note  2  and  Note  3. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

7,  The  authority  citation  for  Part  2  70 
continues  to  read,  in  part,  as  follows: 

Authority:  15  L'.S.C.  80a-l  et  seq..  80a- 


.34(d),  80a- 
noted: 


37.  80a-39  unless  otherwise 


8.  Section  270.30d-l  is  amended  bv 
adding  paragraph  (f)  to  read  as  follows: 

§  270.30d-1     Reports  to  stockholders  of 
management  companies. 

***** 

(f)(1)  A  company  will  be  considered 
4o  have  transmitted  a  report  to 
shareholders  who  share  an  address  if: 

(i)  The  company  transmits  a  report  to 
the  shared  address: 

(ii)  The  company  addresses  the  report 
to  the  shareholders  as  a  group  (for 
example.  "ABC  Fund  [or  Corporation] 
Shareholders."  "Jane  Doe  and 
Household."  "The  Smith  Family")  or  to 
each  of  the  shareholders  individuallv 
(for  example.   'John  Doe  and  Richard 
Jones");  and 


(iii]  The  shareholders  consent  in 
writing  to  delivery  of  one  report. 

(2)  The  company  need  not  obtain 
written  consent  from  a  shareholder 
under  paragraph  (f)(l){iii)  of  this  section 
if  all  of  the  following  conditions  are 
met: 

(i)  The  shareholder  has  the  same  last 
name  as  the  other  shareholders,  or  the 
company  reasonably  believes  that  the 
shareholders  are  members  of  the  same 
family: 

(ii)  The  companv  has  transmitted  a 
notice  to  the  shareholder  at  least  60 
days  before  the  company  begins  to  rely 
on  this  section  concerning  transmission 
of  reports  to  that  shareholder.  The 
notice  must  be  a  separate  wTitten 
statement  and: 

(A)  State  that  only  one  report  will  be 
delivered  to  the  shared  address  unless 
the  compan\  recei\  es  contrary 
instructions: 

(B)  Include  a  toll-free  telephone 
number  or  be  accompanied  by  a  reply 
form  that  is  pre-addressed  with  postage 
provided,  that  the  shareholder  can  use 
to  notify  the  company  that  he  or  she 
wishes  to  receive  a  separate  report; 

(C)  State  the  duration  of  the  consent: 

(D)  Explain  how  a  shareholder  can 
revoke  consent; 

(E)  State  that  the  company  will  begin 
sending  indi\idual  copies  to  a 
shareholder  within  30  days  after  the 
company  receives  revocation  of  the 
shareholder's  consent:  and 

(F)  Contain  the  following  prominent 
statement,  or  similar  clear  and 
understandable  statement,  in  bold-face 
type:  "Important  Notice  Regarding 
Delivery  of  Shareholder  Documents." 
This  statement  also  must  appear  on  the 
envelope  in  which  the  notice  is 
delivered.  .-Mternatively.  if  the  notice  is 
delivered  separately  from  other 
communications  tr)  investors,  this 
statement  may  appear  either  on  the 
notice  or  on  the  envelope  in  which  the 
notice  is  delivered; 

Note:  to  paragraph  (f}(2)(ii):  The  notice 
should  be  written  in  plain  English.  See 
§  230.421(d)(2)  of  this  chapter  for  a 
discussion  of  plain  English  principles. 

(iii)  The  company  has  not  received 
the  reply  form  or  other  notification 
indicating  that  the  shareholder  wishes 
to  continue  to  receive  an  individual 
copy  of  the  report,  within  60  davs  after 
the  company  sent  the  notice;  and 

(iv)  The  company  transmits  the  report 
to  a  post  office  box  or  to  a  residential 
street  address.  The  compan\  can  assume 


a  street  address  is  a  residence  unless  it 
has  information  that  indicates  it  is  a 
business. 

(3)  At  least  once  a  year,  the  company 
must  explain  to  shareholders  who  have 
consented  under  paragraph  (f)(l)(iii)  or 
paragraph  (f)(2)  of  this  section  how  they 
can  revoke  their  consent.  The 
explanation  must  be  reasonably 
designed  to  reach  these  investors.  If  a 
shareholder,  orally  or  in  writing, 
revokes  consent  to  deliver}-  of  one 
report  to  a  shared  address,  the  company 
must  begin  sending  individual  copies  to 
that  shareholder  within  30  days  after  the 
company  receives  the  revocation. 

(4)  For  purposes  of  this  section, 
address  means  a  street  address,  a  post 
office  box  number,  an  electronic  mail 
address,  a  facsimile  telephone  number, 
or  other  similar  destination  to  which 
paper  or  electronic  documents  are 
transmitted,  unless  otherwise  provided 
in  this  section.  If  the  company  has 
reason  to  believe  that  the  address  is  a 
street  address  of  a  multi-unit  building, 
the  address  must  include  the  unit 
number. 

9,  Section  270,30d-2  is  revised  to 
read  as  follows: 

§  270.30d-2     Reports  to  shareholders  of 
unit  investment  trusts 

(a)  At  least  semiannually  ever\' 
registered  imit  investment  trust 
substantially  all  the  assets  of  which 
consist  of  securities  issued  by  a 
management  company  must  transmit  to 
each  shareholder  of  record  (including 
record  holders  of  periodic  payment  plan 
certificates),  a  report  containing  all  the 
applicable  information  and  financial 
statements  or  their  equivalent,  required 
by  §  270.30d-l  to  be  included  in  reports 
of  the  management  company  for  the 
same  fiscal  period.  Each  of  these  reports 
must  be  transmitted  within  the  period 
allowed  the  management  company  by 

§  270.30d-l  for  transmitting  reports  to 
its  shareholders. 

(b)  Any  report  required  by  this  section 
will  be  considered  transmitted  to  a 
shareholder  of  record  if  the  unit 
investment  trust  satisfies  the  conditions 
set  forth  in  §  270.30d-l(f)  with  respect 
to  that  shareholder. 

Dated:  November  4,  1999, 

By  the  Commission, 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  99-29531  Filed  11-15-99;  8:45  ami 
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RIM  3235-AH66 

[)*Wv«ry  of  Proxy  and  tnformation 
Statements  to  Housetiolds 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  is  proposing 

for  pubhc  comment  amendments  to  the 
proxy  rules  under  the  Securities 
Exchange  ,\ct  of  1934.  The  proposed 
amendments  would  permit  companies 
and  other  persons  to  satisf\'  the  proxy 
and  information  statement  delivery 
requirements,  with  respect  to  two  or 
more  shareholders  sharing  the  same 
address,  by  sending  or  forwarding  a 
smgle  proxy  or  information  statement  to 
these  shareholders  ("householding")- 
The  proposed  amendments  are  intended 
to  reduce  the  amount  of  duplicative 
information  that  shareholders  receive, 
and  to  lower  printing  and  mailing  costs 
to  registrants  that  ultimately  are  borne 
by  the  shareholders.  In  a  separate 
release,  the  Commission  is  adopting 
similar  amendments  to  Commission 
rules  that  govern  the  delivery  of  annual 
and  (in  the  case  of  investment 
companies)  semiannual  reports  and  new 
Rule  154  under  the  Securities  Act  of 
1933  that  permits  issuers  and  broker- 
dealers  to  household  prospectuses.  This 
release  proposes  changes  to  Rule  154 
and  to  the  annual  report  requirements. 
DATES:  Commf'nts  must  he  received  on 
or  before  January  18.  20U0. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G, 
Katz.  Secretary.  Securities  and  Exchange 
Commission.  450  5th  Street,  NW, 
Washington.  DC  20549-0609. 
(Comments  also  mav  be  submitted 
electronically  at  the  following  E-mail 
address;  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-26-99;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  5th  Street.  NW,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov) 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  M  Murphv.  Special  Counsel, 
at  (202)  942-2900,  Office  of  Chief 
Counsel.  Division  of  Corporation 


Finance,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549 

SUPPLEMENTARY  INFORMATKJN:  The 
Commission  today  proposes 
amendments  to  Rule  154  '  under  the 
Securities  Act  of  1933  (the  'Securities 
Act")  2  and  Rules  14a-2,3  l4a-3,'»  14a- 
7.5  14b-l,f'  14b-2,^  and  14c-3  »  under 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").^ 

I.  Introduction 

The  Commission  proposes 
amendments  to  the  proxy  rules  to 
reduce  the  amount  of  duplicative 
information  shareholders  receive.  The 
proposal  was  prompted  by  amendments 
the  Commission  is  adopting  today  in  a 
Companion  Release.'"  In  the 
Companion  Release,  the  Commission  is 
adopting  new  Securities  Act  Rule  154  to 
enable  issuers  and  broker-dealers  to 
satisfy  prospectus  delivery  requirements 
for  two  or  more  investors  sharing  the 
same  address  by  sending  a  single 
prospectus.  >i  The  Commission  also  is 
adopting  similar  amendments  to  the 
proxy  rules  under  the  Exchange  Act  that 
govern  the  delivery  of  annual  reports  to 
shareholders,  and  to  the  rules  under  the 
Investment  Company  Act  that  govern 
the  delivery  of  semiannual  reports  to 
investment  company  investors.'- 

The  purpose  of  the  amendments  to 
the  proxy  rules  adopted  today  is  to 
conform  the  provisions  regarding  the 
householding  of  annual  reports  by 
companies  to  the  amendments  that 
permit  the  householding  of 
prospectuses  and  investment  company 
semiannual  reports.  Companies  are 
required  to  send  an  annual  report  to 
security  holders  in  connection  with  the 
delivery  of  a  proxy  or  information 
statement  when  directors  are  being 
elected.' '  For  many  years,  the  proxy 
rules  have  included  provisions  stating 
that  companies  do  not  have  to  send  an 
annual  report  to  a  shareholder  of  record 
having  the  same  address  as  another 
shareholder  of  record  to  whom  a  report 


'17  CFR  230.154. 

M5U.S.C.  77. 

M7CFR240.14a-2. 

M7CFR240.14a-3. 

5  17CFR240.14a-7. 

•17CFR240.14b-l. 

'17CFR240.14l>-2. 

"17CFR240.14C-3. 

»15U.S.C.  78a. 

'"Release  No.  33-7766  (Nov.  4,  1999). 

"Rule  134  also  applies  to  prospectus 
supplements. 

•^Revised  Rules  30d-l  [17  CFR  270.30d-ll.  30d- 
2  (17  CFR  270.30d-2j,  14a-3  and  14c-3. 

"Rule  14a-3(a)  (17  CFR  240.14a-3(a)). 


is  sent  if  the  shareholder  provides 
written  consent. 

With  respect  to  prospectuses  and 
annual  reports,  the  Commission 
originally  proposed  to  limit 
householding  without  written  consent 
to  situations  in  which  shareholders  had 
opened  their  accounts  before  the 
effective  date  of  the  new  rules.'''  Several 
commenters  asserted  that  the  proposed 
distinction  between  shareholders  who 
must  give  written  consent  to 
householding  and  those  who  need  not 
would  be  costly  and  burdensome  to 
administer.  They  also  stated  that  the 
distinction  could  confuse  shareholders. 

Under  the  amendments  the 
Commission  is  adopting  today,  the  rules 
no  longer  require  companies  to  get 
written  consent  from  shareholders  to 
householding  of  prospectuses,  annual 
reports  and  semiannual  reports  if:  (1) 
The  document  is  delivered  to  members 
of  the  same  family  with  the  same  last 
name  sharing  a  common  home  address 
or  post  office  box:  (2)  shareholders  are 
given  advance  notice  of  householding; 
and  (3)  shareholders  do  not  object  to 
householding. 

The  Commission  did  not  propose  to 
permit  householding  of  proxy  and 
information  statements  when  it 
proposed  the  householding  provisions 
adopted  today.  Several  commenters  on 
the  proposed  amendments  suggested 
that  the  Commission  consider  further 
revisions  to  permit  the  householding  of 
proxy  materials.  Many  of  these 
commenters  noted  that  householding 
would  facilitate  companies'  common 
practice  of  mailing  the  annual  report 
together  with  the  proxy  or  information 
statement.  A  few  commenters  further 
suggested  that  the  Commission  extend 
the  proposed  householding  provisions 
expressly  to  permit  broker-dealers  and 
banks  ''■  ("intermediaries  ")  to 
household  delivery  of  annual  reports 
and  proxy  and  information  statements 
to  beneficial  owners  of  equity  securities 
registered  pursuant  to  Section  12  of  the 
Exchange  Act."^  The  proxy  rules 
currently  do  not  include  provisions  that 


•■•Release  No.  33-7475  ("Proposing  Release") 
(Nov.  13.  1997)  |62  FR  61933).  The  Commission 
proposed  to  allow  householding  to  existing 
shareholders  as  of  the  effective  date  of  the  new 
rules  without  written  consent,  due  to  a  concern  that 
many  shareholders,  while  not  objecting  to 
householding.  would  fail  to  respond  to  requests  for 
consent. 

'SRule  14b-2(a)(l)  (17  CFR  240.14b-2(a)(l)l 
defines  the  term    banl^"  as  a  bank,  association,  or 
other  entity  that  exercises  fiduciary  pow  ers. 

'*Thfi  proxy  rules  apply  only  to  companies  with 
equity  securities  registered  under  Section  12  of  the 
Exchange  Act  and  to  investment  companies 
registered  under  the  Investment  (Company  Act  of 
1940  ("Investment  Company  Act")  |15  U.S.C.  80al 
(17  CFR  270.208-1).     ■ 
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permit  intermediaries  to  household 
documents. 

In  light  of  the  commentary  on  the 
Proposing  Release,  the  Commission 
proposes  in  this  release  to  amend  the 
proxy  rules  hirther  to  permit  the 
householding  of  proxy  and  information 
statements  by  companies.'"  The 
Commission  also  proposes,  for  the  first 
time,  to  add  provisions  to  the  proxy 
rules  to  permit  intermediaries  to 
household  proxy  and  information 
statements,  as  well  as  annual  reports,  to 
hpneficial  shareholders.  However, 
multiple  proxy  cards  or  voting 
instruction  forms — one  for  each 
shareholder  residing  at  a  shared 
address — would  have  to  be  delivered 
with  prfj.xy  statements  that  are 
householded.  Rule  154.  as  adopted, 
does  not  permit  the  householding  of 
combination  proxy  statement- 
prospectuses  delivered  for  business 
combmations.  exchange  offers,  or 
reclassifications  of  securities  registered 
on  Forms  N-14.  S-4  and  F-4.'« 
Accordingly,  the  Commission  now  is 
proposing  to  amend  Rule  154  to  permit 
the  householding  nf  proxy  statements 
combined  with  prospectuses,  as 
discussed  more  fully  below. 

II.  Discussion — Delivery  of  Proxy  and 
Information  Statements  to  a  Household 

A.  Purpose  of  the  Proposed 
Amendments 

The  Commission  is  proposing 
amendments  to  Exchange  Act  Rules 
14a- ,3,  14b-l.  14b-2  and  14c-3  to 
permit  companies  and  intermediaries  to 
satisf\'  their  respective  proxy  and 
information  statement  delivery 
requirements  by  sending  a  single  copv 
nf  the  pro.x\'  or  information  statement  to 
two  or  more  shareholders  '"  residing  at 


''References  to  "companies"  throughout  this 
release  include  investment  companies.  Funds  are 
not  required  to  comply  with  the  Rule  14a-3(b) 
annual  report  requirement  because  they  file 
shareholder  reports  under  Section  30(d)  of  the 
Investment  Company  Act.  Item  22  of  Exchange  Act 
Schedule  14A  |17  CFR  240.148-1011  consolidates 
fund-specific  proxy  disclosure  requirements,  and 
requires  that,  unless  the  proxy  statement  is 
accompanied  by  a  copy  of  the  fund's  most  recent 
annual  report,  the  proxy  statement  must  state 
prominently  that  the  fund  will  furnish  without 
charge  a  copy  of  the  annual  report  and  the  most 
recent  semi-annual  report  succeeding  the  annual 
report,  if  any.  to  a  shareholder  upon  request. 

■•«See  17  CFR  239.23.  .25.  .34. 

'^Companies  are  permitted  to  household  annual 
reports  and  proxy  or  information  statements  to  a 
single  shareholder  holding  the  same  securities  in 
two  or  more  accounts  with  the  same  address 
without  having  to  comply  with  the  householding 
provisions  that  have  tjeen  adopted  (with  respect  to 
annual  reports)  or  that  are  being  proposed  (with 
respect  to  proxy  and  information  statements).  This 
also  is  true  when  a  shareholder  is  acting  as 
custodian  for  securities:  (1)  In  an  account  created 
under  a  state  Unifonn  Gilfts  to  Minors  Act 


the  same  address.  Companies, 
intermediaries  and  shareholders  have 
complained  to  the  Commission  in  the 
past  that  the  distribution  of  multiple 
copies  of  the  same  document  to 
shareholders  who  share  the  same 
address  often  inundates  shareholders 
with  unwanted  mail  and  causes 
companies  to  incur  higher  printing  and 
mailing  costs.  The  purpose  of  the 
proposed  amendments  is  to  allow 
companies  and  intermediaries  to 
household  proxy  and  information 
statements  to  both  record  and  beneficial 
shareholders  in  the  same  manner  that, 
upon  effectiveness  of  the  Companion 
Release,  will  be  permissible  for 
prospectuses  and  annual  reports  to 
security  holders. 

B.  Proposed  Householding  of  Proxy  and 
Information  Statements  by  Companies 
to  Record  Holders 

Exchange  Act  Rule  14a-3  requires 
companies  to  furnish  their  shareholders 
with  a  proxy  statement  before  soliciting 
proxy  voting  authority  from  the 
shareholders  with  respect  to  a  matter 
submitted  to  a  shareholder  vote.^"  If  the 
solicitation  relates  to  an  annual  meeting 
(or  special  meeting  in  lieu  of  the  annual 
meeting)  where  directors  are  being 
elected,  a  company's  proxy  statement 
must  be  preceded  or  accompanied  by  an 
annual  report  to  security  holders  that 
includes  specified  financial  information 
about  the  company. ='  Companies  are 
able  to  deliver  the  proxy  statement 
directly  only  to  their  shareholders  of 
record;  they  must  deliver  the  proxy 
statement  to  their  beneficial 
shareholders  indirectly  through  the 
intermediaries.-^ 

Pursuant  to  amendments  adopted 
today  in  the  Companion  Release.  Rule 
14a-3  will  permit  companies  to 
household  the  armual  report  to  security 
holders  under  certain  conditions. 
Because  the  current  proxy  rules  require 
the  annual  report  to  accompany  or 
precede  delivery  of  the  proxy  statement, 
companies  generally  mail  the  annual 
report  with  the  proxy  statement  in  the 


("UGMA")  or  Uniform  Transfers  to  Minors  Act 
("UTMA")  and  the  shareholder  also  holds  the  same 
security  in  his  or  her  own  account,  with  the  same 
address;  or  (2)  in  two  or  more  accounts  created 
under  a  state  UGMA  or  LJTMA.  The  Companion 
Release  states  similarly  that  the  delivery  of  a  single 
prospectus  or  shareholder  report  under  these 
circumstances  meets  the  prospectus  delivery 
requirements  of  the  Securities  Art.  See  Companion 
Release,  supra  note  10.  at  n.6. 

2'>Rulel4a-3(a). 

2'  Rule  14a-3(b)  |17  CFR  240.14a-3fb)l. 

'2  In  Release  33-7607  (Nov.  11.  1998)  |67  FR 
67331)1.  the  Commission  solicited  comment  on 
whether  it  should  revise  the  proxy  rules  to  permit 
the  optional  direct  delivery  of  proxy  materials  to 
non-objecting  beneficial  owners  by  companies. 


same  envelope.^a  As  a  result,  the  ability 
of  companies  to  reduce  costs  by 
householding  the  annual  report  would 
be  limited  by  their  inability  also  to 
household  the  proxy  statement. 

The  proposed  revisions  to  Rule  14a- 
3  would  permit  companies  to  household 
the  proxy  statement  to  record 
shareholders  under  the  same  conditions 
for  householding  prospectuses  and 
annual  reports. ^•»  Specifically,  as 
described  in  more  detail  below,  the 
amendments  would  require  the 
company  to: 

•  Get  wTitten  or  implied  consent  from 
record  shareholders  to  householding  of 
the  proxy  statement; 

•  Include  a  separate  proxy  card  for 
each  shareholder  to  whom  the 
householded  proxy  statement  is  sent; 

•  Expressly  undertake  in  the  proxy  or 
information  statement  to  deliver  upon 
written  or  oral  request  a  separate  copy 
of  the  annual  report  and  proxy  or 
information  statement  to  a  record 
shareholder  residing  at  a  shared  address 
to  which  the  company  delivers  a 
householded  copy  of  each  document; 
and 

•  Resume  delivery  of  individual 
copies  of  the  proxy  statement  within  30 
days  after  a  shareholder  request  (i.e.. 
revocation  of  any  written  or  implied 
consent). 

The  Commission  proposes  similar 
amendments  to  Rule  14c-3,  which 
requires  companies  to  deliver 
information  statements  to  shareholders 
when  they  are  taking  certain  corporate 
actions,  but  not  soliciting  proxy  voting 
authority.  Comment  is  solicited 
generally  as  to  whether  companies 
should  be  permitted  to  household  proxy 
and  information  statements. 

1.  Consent 

a.  Implied  Consent.  Under  the 
proposed  changes  to  the  proxy  rules,^^ 
companies  would  be  able  to  deliver  a 
single  proxy  or  information  statement  to 
multiple  shareholders  who  share  an 
address  without  having  affirmatively  to 
obtain  written  consent  to  householding 
from  the  shareholders,  if  the  following 
conditions  are  met: 

•  Each  shareholder  at  the  shared 
address  has  the  same  last  name  as  the 
other  shareholders  (or  the  company 


-^  Some  companies  have  chosen  to  deliver  proxy 
statements  and  annual  reports  in  ele<:tronic  rather 
than  paper  format  pursuant  to  procedures  set  out 
in  Release  Nos.  33-7233  (Oct  6.  1995)  (60  FR 
53548]  and  33-7288  (May  9.  1996)  (61  FR  24644). 
Section  II. B. 2  of  this  release  discusses  householding 
of  electronic  documents. 

^*  Companies  also  would  be  able  to  household 
other  proxy  soliciting  material,  such  as  additional 
or  revised  pro.xy  materials  mailed  after  the  proxy 
statement  was  sent  to  shareholders. 

"Proposed  Rule  14a-3(e}(l)(ii). 
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nM,-.onably  believes  that  they  all  are 
members  of  the  same  family);  -'* 

•  At  least  90  days  before  beginning 
deliver,'  by  hoiLseholding,  the  company 
sends  f'arh  rt'r  urn'  ^h.lrphf)lde^  at  the 
shart'd  ad(ir*'>-.  i  ^f[)arate  written  notice 
in  plain  English  -    of  its  intention  to 
housf'hold  proxv  and  information 
■itdtement.s:  ■■''' 

•  The  notice  (or  envelope  containing 
the  notic:o)  inc  hides  the  following 
prominent  statement,  or  similar  clear 
and  uniierstandabie  statement,  in  bold- 
face tvpe    important  Notice  Regarding 
Deliverv  of  .Shareholder  Documents";  ■'" 

•  The  written  notic:e  provides  record 
shareholders  who  object  to 
householdint;  with  a  reply  form  or  toll- 
free  telephone  number  to  express  their 
objection; " 

•  The  written  notice  states  the 
duration  of  the  consent  and  explains 
how  a  shareholder  can  revoke  consent 
to  househoiding;  '■' 

•  The  companv  does  not  receive 
notice  that  the  shareholders  object  to 
househoiding  within  the  90-day  notice 
period;  *'  and 


-6  Proposed  Rule  148-3(e)(l)(ii)(A).  Some 
coramenters  on  the  househoiding  proposals 
adopted  in  the  Companion  Release  expressed 
concern  about  the  ability  to  discern  whether  certain 
shareholders  residing  at  the  same  address  are 
members  of  the  same  family  (e.g..  a  husband  and 
wife  with  different  surnames).  The  Commission 
believes  that  companies  relying  on  the  rule  may.  in 
many  cases,  be  able  to  Iwse  their  reasonable  belief 
on  information  already  provided  by  the  shareholder 
[e.g..  in  an  account  agreement). 

^'Proposed  Rule  14a-3(e)(l)(ii)fB)  includes  a 
note  stating  that  the  notice  should  be  written  in 
plain  English.  The  proposed  rule  refers  to  Securities 
Art  Rule  421(d)(2)  |17  CFR  230.421(d)(2)l.  Rule 
421(dj(2)  States  that  language  must  "substantially 
comply"  with  the  following  principles:  (i)  Short 
sentences;  (ii)  definite,  concrete,  everyday  words; 
(iii)  active  voice;  (iv)  tabular  presentation  or  bullet 
lists  for  complex  material,  whenever  possible;  (v) 
no  legal  jargon  or  highly  technical  terms;  and  (vi) 
no  multiple  negatives. 

-"The  proposed  notice  could  not  be  sent  in  the 
same  envelope  with  other  written  material,  such  as 
an  account  statement,  dividend  check  or 
shareholder  report;  under  proposed  Rule  14a- 
3(e)(l)(ii)(B)(l).  it  would  have  to  be  delivered 
separately  from  other  communications  and  could 
not  be  incorporated  into  other  material.  In  most 
cases,  it  is  expected  that  companies  would  mail  a 
single  notice  regarding  its  intention  to  household 
annual  reports  as  well  as  proxy  and  information 
statements. 

^"Proposed  Rule  14a-3(B)(l)(ii)(B)(7).  This 
statement  may  be  more  effective  in  alerting 
shareholders  if  it  appears  on  the  envelope. 

"  Proposed  Rule  14a-3(e)(l)(ii)(B)(.?).  In  addition 
to  providing  a  reply  form  or  toll-free  telephone 
number,  the  notice  also  may  provide  supplemental 
methods  of  opting  out  of  househoiding,  such  as 
sending  the  reply  form  to  a  facsimile  telephone 
number  or  responding  by  e-mail.  Reply  forms  to  be 
returned  by  mail  must  be  pre-addressed  and 
returnable  by  business  reply  mail  or  by  another 
method  in  which  the  person  relying  on  the  rule 
pays  the  postage. 

'•Proposed  Rule  14a-3(e)(l)(ii)(B)(4)  and  (5). 

"Proposed  Rule  14a-3(e)(l)(ii)(C).  If  the 
company  receives  notice  that  one  or  more 


•  The  company  delivers  householded 
proxy  or  information  statements  only  to 
a  residential  street  address  or  post  office 
box.3'» 

The  rules  being  adopted  today  in  the 
Companion  Release  that  permit 
househoiding  of  prospectuses  and 
annual  reports  by  implied  consent  state 
that  shareholders  must  receive  written 
notice  of  the  company's  plan  to 
household  these  documents  at  least  60 
days  before  househoiding  begins.  The 
Commission  is  proposing  to  change  the 
60-day  notice  requirement  to  90  days 
with  respect  to  annual  reports,  and 
proposes  a  90-day  period  for  proxy  and 
information  statements.  The  additional 
time  may  be  necessary  to  avoid 
interfering  with  the  companv's  proxy 
statement  mailing  schedule — because 
many  companies  mail  the  proxy 
statement  45  days  or  more  before  the 
annual  meeting  date,  a  60-day  period 
may  not  provide  sufficient  time  for  the 
mailing  of  the  notice  and  receipt  of  any 
shareholder  objections  before  the 
planned  mailing  date.  '^ 

The  Commission  requests  comment 
on  whether  the  proposed  conditions  for 
relying  on  implied  consent  are 
necessary  or  appropriate.  Should  the 
rules  require  companies  to  get  written 
consent  to  househoiding  of  proxy  and 
information  statements  from  members  of 
the  same  family  with  the  same  last 
name,  even  though  the  Commission 
today  is  adopting  amendments  that 
allow  househoiding  of  prospectuses  and 
annual  reports  by  implied  consent? 
Should  proxy  statements  be  treated 
differently  than  information  statements? 
Conversely,  should  companies  be  able 
to  household  proxy  and  information 
statements  by  implied  consent  to 
UTU-elated  shareholders  residing  at  a 
shared  address?  Do  companies  have  the 
means  reasonably  to  determine  whether 
shareholders  who  do  not  share  the  same 
last  name  (for  example,  spouses  with 
different  surnames)  are  related  to  one 


shareholders  objects  to  househoiding  within  the  90- 
day  notice  period,  but  there  are  two  or  more 
shareholders  in  the  household  who  do  not  object, 
the  company  would  be  able  to  household  to  the 
non-objecting  shareholders. 

"Proposed  Rule  14a-3(e)(l)(ii)(D). 

^'  A  60-day  notice  period  also  could  interfere 
with  the  time  frames  set  forth  in  the  shareholder 
communications  rules  regarding  the  delivery  of 
proxy  materials  to  beneficial  owners.  Rule  14a-13 
(17  CFR  240.14a-13j  requires  companies  to  request 
the  number  of  sets  of  materials  needed  by 
intermediaries  for  delivery  to  beneficial  owners  20 
business  days  before  the  company's  record  date. 
The  number  of  sets  of  material  needed  by  the 
intermediary  will  be  affected  by  the  number  of 
shareholders  receiving  householded  documents. 
The  record  date  frequently  is  set  at  a  date  60  days 
before  the  meeting  date  pursuant  to  state  law 
requirements. 


another?  Is  joint  account  and  beneficiary 
information  useful  in  this  regard?  ^^ 

The  Commission  also  solicits 
comment  on  whether,  as  proposed, 
companies  should  have  to  send  record 
shareholders  a  separate  written  notice  of 
their  intention  to  household  proxy  and 
information  statements  by  implied 
consent.  Should  companies  be  able  to 
incorporate  the  notice  into  an  unrelated 
shareholder  communication  such  as  an 
interim  report  or  dividend  check 
statement  ^'  Should  the  rules  require 
that  the  separate  notice  also  be  mailed 
separately,  or  should  the  rules  permit 
delivery  with  other  investor  materials, 
as  the  Commission's  rules  will  now 
permit  for  prospectuses  and  investment 
company  semiannual  reports  '"  Is  90 
days  an  appropriate  notice  period,  or 
should  it  be  shorter  or  longer? 
Furthermore,  are  the  proposed  means  by 
which  a  shareholder  can  object  to 
househoiding  appropriate?  Should  the 
rules  include  alternative  methods  by 
which  shareholders  could  object? 

Commenters  should  note  that,  under 
the  proposed  rules,  companies  would 
have  to  specify  in  the  required  written 
notice  the  types  of  documents  they 
intend  to  household  [i.e..  proxy  and 
information  statements).  New  Securities 
Act  Rule  154:  and  revised  Rule  14a-3(e) 
adopted  today  in  the  Companion 
Release  similarly  require  the  written 
notice  to  specify  a  company's  intention 
to  household  prospectuses  and  annual 
reports,  respectively.  Therefore, 
companies  choosing  to  household  all  of 
these  documents  (prospectuses,  annual 
reports  and  proxy  and  information 
statements)  may  wish  to  ccmsider 
mailing  the  househoiding  notice  after 
the  Commission  has  considered  the 
revisions  proposed  in  this  release. 
Otherwise,  companies  would  need  to 
mail  two  separate  notices — one 
regarding  an  intention  to  household 
prospectuses  and/or  annual  reports 
upon  effectiveness  of  the  amendments 
in  the  Companion  Release  and  a  second 
regarding  an  intention  to  household 
proxy  and  information  statements.  The 
second  notice  could  not  be  delivered 
until  the  effective  date  of  the  proposed 
changes  described  in  this  release. 

b.  Affirmative  Written  Consent.  A 
company  also  would  be  permitted  to 
household  the  proxy  or  information 
statement  to  related  or  unrelated  record 
shareholders  residing  at  a  shared 
address  if  each  of  the  shareholders 
consents  in  writing  to  the  company's 


">  See  Companion  Release,  supm  note  10,  at  n.l7 
and  accompanying  text. 
3'/d.  at  n.l8. 
"W.  atn.28. 
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delivery  of  one  proxy  or  information 
statement  to  the  shared  address. 3'' 

If  a  company  solicits  written  consent 
from  related  or  unrelated  record 
shareholders  residing  at  a  shared 
address,  it  should  specif}'  in  the  request 
for  consent  the  types  of  documents  it 
intends  to  household  (e.g..  annual 
reports  and/or  proxy  statements  and/or 
information  statements),  the  diu-ation  of 
the  consent,  the  procedure  to  revoke 
consent,  and  the  anticipated  date  that 
householding  will  begin.  The  company 
could  begin  householding  immediately 
upon  receipt  of  the  written  consent.  If 
a  shareholder,  on  his  or  her  own 
initiative,  requests  the  companv  to 
household  the  proxy  or  information 
statement,  a  companv  that  is  agreeable 
to  the  request  should  send  a 
confirmation  to  the  shareholder 
including  the  information  described 
above. 

Comment  is  solicited  as  to  whether 
unrelated  shareholders  residing  at  a 
single  address  should  have  to  provide 
written  consent  to  householding.  If  so. 
should  they  be  allowed  to  consent  orallv 
as  well  as  in  writing'  If  oral  consent  is 
permitted,  what  kind  of  documentation 
should  the  Commission  require 
companies  to  retain  as  evidence  of 
consent? 

r.  Duration  of  Consent.  Companies 
could  solicit  from  record  shareholders  a 
consent  to  householding  of  perpetual 
duration  that  is  valid  until  revoked,  or 
a  consent  of  limited  duration  such  as 
one  year  or  a  specified  number  of  vears 
If  companies  rely  on  implied  consent  to 
householding.  the  required  90-dav 
notice  to  shareholders  should  make  it 
clear  whether  the  company  intends  to 
household  indefinitely  or  for  a  fixed 
period.-*"  The  Commission  requests 
comment  on  whether  companies  should 
have  to  re-solicit  implied  and;or  written 
consent  to  householding  penodicailv. 
and  if  so.  whether  they  should  have  to 
do  so  annually  or  at  a  different 
inter\'al.-" 

Under  the  proposed  rules, 
shareholders  could  revoke  their  consent 
to  householding  at  any  time,  bv 
instructing  the  companv  orallv  or  in 
writing.'*'  A  company  could  not 
continue  to  household  the  proxy  or 
information  statement  more  than  30 


te  10,  atn.l7 


"  In  order  to  satisfy  the  written  consent 
requirement,  a  shareholder  would  need  to  consent 
specifically  to  householding  of  proxy  and 
information  statements. 

""Proposed  Rule  14a-3(e)(l)(ii)(B)(4). 

■"  Even  if  a  company  solicits  "perpetual  "  consent 
to  householding.  if  the  company  chooses  to 
household  its  materials  to  ail  of  its  shareholders,  it 
will  have  to  solicit  consent  from  new  shareholders 
as  they  open  their  accounts  or  on  an  annual  basis. 

"Proposed  Rule  14a-3(e)(l)(iU). 


days  after  receiving  such  instructions. 
Comment  is  solicited  as  to  whether  30 
days  is  an  appropriate  revocation  period 
from  the  perspective  of  both  companies 
and  shareholders,  or  should  be  shorter 
or  longer. 

2.  Addressing 

Under  the  revised  rules,  companies 
would  have  the  flexibility  to  address  the 
householded  copy  of  the  proxy  or 
information  statement  either  to 
shareholders  as  a  group,  (e.g.,  "ABC 
Corporation  Shareholders."  "Jane  Doe 
and  Household"  or  "Household  of  Jane 
Doe"),  or  to  each  of  the  shareholders 
residing  at  the  shared  address  (e.g., 
"Jane  Doe  and  Mary  Doe").  In  order  to 
prevent  householding  of  the  proxy  or 
information  .statement  to  shareholders 
with  the  same  last  name  who  share  a 
business  address  but  are  not  related,  the 
proposed  rules  would  require 
companies  relying  on  implied  consent 
to  deliver  the  proxy  or  information 
statement  to  a  residential  street  address, 
or  to  a  post  office  box.  The  rules  would 
state  that  a  company  can  assume  that  a 
street  address  is  a  residence  unless  the 
company  has  information  indicaiing 
that  the  address  is  not  a  residence. 

For  purposes  ol  the  revised  rules,  the 
term  "address"  would  mean  a  street 
address,  post  office  box  number,  an 
electronic  mail  address,  facsimile 
telephone  number,  or  similar 
destination  to  which  paper  or  electronic 
documents  are  delivered.  If  a  company 
has  reason  to  believe  that  an  address  is 
a  street  address  of  a  multi-unit  building. 
tlie  address  also  would  have  to  include 
the  unit  number. 

Because  the  potential  benefits  of 
householding  electronic  documents 
appear  to  be  minimal. •* '  the  Commission 
is  not  proposing  to  allow  electronic 
delivery  of  householded  proxy  and 
information  statements  in  connection 
with  implied  consent  to  householding. 
The  proposed  rules  would  permit 
electronic  delivery-  of  householded 
proxy  and  information  statements  only 
if  deliver}'  is  made  to  a  shared  electronic 
address  (for  example,  a  shared 


*^  None  of  the  commenters  on  the  Proposing 
Release  stated  that  householding  electronically 
delivered  documents  would  save  money,  or  that 
investors  had  been  requesting  this  form  of  delivery. 
Several  commenters  noted  the  difficulty  of 
permitting  electronic  delivery  of  householded 
documents.  One  individual  shareholder 
emphasized  the  risks  involved  in  using  electronic 
delivery,  especially  the  ease  with  which  electronic 
messages  might  be  deleted  by  accident  and  the 
difficulty  of  forwarding  messages  from  a 
discontinued  e-mail  account  with  an  Internet 
provider.  Furthermore,  the  cost  of  sending  an 
electronic  document  or  e-mail  generally  is  very  low. 
and  therefore,  sending  one  e-mail  to  a  household 
rather  than  multiple  e-mails  would  not  result  in 
significant  cost  savings. 


electronic  mail  account)  and  all 
shareholders  in  the  household  give 
written  consent  to  householding, ^^ 
Comment  is  requested  on  whether  the 
Commission  should  permit  the 
electronic  delivery  of  a  householded 
proxy  or  information  statement  if  all  of 
the  shareholders  in  the  household  have 
consented  to  householding  but  not  all 
have  consented  to  electronic  delivery 
pursuant  to  procedures  outlined  in 
Commission  releases.'*^ 

Comment  is  solicited  on  the  proposed 
address  requirements.  Should 
companies  have  the  proposed  flexibility 
to  address  householded  proxy  and 
information  statements  to  a  group  of 
shareholders?  Should  shareholders  have 
the  right  to  specify  how  the 
householded  proxy  or  information 
statement  is  addressed?  Should 
companies  be  able  to  address 
householded  annual  reports,  proxy 
statements  and  information  statements 
to  only  one  of  the  shareholders  residing 
at  a  shared  address? 

Is  the  requirement  that  companies 
deliver  the  householded  proxy  or 
information  statement  only  to  addresses 
reasonably  believed  to  be  residences 
workable?  Is  the  proposed  definition  of 
"address"  appropriate?  Would 
householding  to  a  shared  electronic 
address  result  in  significant  cost 
savings? 

3.  Inclusion  of  Multiple  Proxy  Cards 
With  Single  Proxy  Statement 

Unlike  prospectuses,  annual  reports 
and  information  statements,  the  proxy 
statement  is  accompanied  by  a  form  of 
proxy  ("proxy  card").  Rule  i4a-4(f)*^ 
states  that  no  person  conducting  a  proxy 
solicitation  shall  deliver  a  prox\'  card  to 
a  shareholder  unless  it  is  preceded  or 
accompanied  by  a  definitive  proxy 
statement  that  has  been  filed  with,  or 
mailed  for  filing  to,  the  Commission. 
Therefore,  shareholders  generally 
receive  the  proxy  ceird  in  the  same 
envelope  that  contains  the  company's 
proxy  statement  and  annual  report. 
Proxy  cards  are  addressed  based  on  the 
shareholder  account  titles  appearing  on 
a  company's  list  of  registered  holders. 

Under  the  proposeof  rules,  companies 
would  need  to  continue  sending  a 
separate  proxy  card  with  the 
householded  proxy  statement  for  each 
separate  shareholder  account  with 
respect  to  which  prox}^  authority  is 


«  See  Rule  14{aK3)(e)(l  )(ii)(D),  One  of  the 
provisions  pertaining  to  householding  by  implied 
consent  requires  delivery  to  a  street  address.  All  of 
the  shareholders  in  the  household  would  have  to 
provide  written  consent  to  both  electronic  delivery 
and  householding. 

«6  See  note  23. 

«M7CFR240.14a-4(f). 
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being  solicited.  For  example,  if  a 

husband  and  wife  each  holds  the  same 
(  ompanv's  securities  in  two  individual 
(K(  ounts.  a  company  could  deliver  a 
-iinyle  proxy  statt-ment  and  annual 
report  to  them  but  would  have  to 
include  two  separate  proxy  cards  in  the 
envelope,  and  designate  the  proxy  cards 
indivulually  based  on  the  two  account 
titles.  Comment  is  solicited  on  whether 
the  (Commission  should  permit 
householding  of  proxy  statements  in 
view  of  the  need  to  include  multiple 
proxy  cards   Are  there  concerns  that 
householding  may  interfere  with 
shareholders'  exercise  of  voting  rights 
through  the  proxy  card's  execution? 

4.  Undertaking  to  Provide  Additional 
Copies  of  Householded  Documents 

The  proposed  rules  ^"  would  require 
companies  to  undertake  in  the  proxy  or 
information  statement  to  deliver,  upon 
written  or  oral  request,  a  separate  copy 
of  the  annual  report,  proxy  statement  or 
mformation  statement  to  a  shareholder 
residing  at  a  shared  address  to  which  a 
householded  copy  of  the  documents 
was  delivered.  The  company  would 
have  to  deliver  the  separate  copy 
promptly  after  a  shareholder  request. 

The  purpose  of  this  proposed 
requirement  is  to  ensure  that  a 
shareholder  who  has  given  implied  or 
written  consent  to  householding,  but 
then  experiences  a  change  in 
circumstances  that  makes  sharing  a 
householded  document  impractical,  still 
has  access  to  the  annual  report,  proxy 
statement  or  information  statement.  The 
householding  rules  applicable  to  annual 
reports  adopted  toda\  in  the  Companion 
Release  do  not  include  this  undertaking 
requirement.  The  proposed  amendments 
would  modify  those  rules. 

Comment  is  solicited  as  to  whether 
the  proposed  undertaking  is 
appropriate,  and  if  so.  whether  the  rules 
should  mandate  delivery  of  a  separate 
copy  of  the  annual  report,  proxy 
statement  or  information  statement 
within  a  specific  time  period  rather  than 
promptly.  Should  companies  have  to  set 
forth  the  proposed  undertaking  in  the 
proxy  or  information  statement,  or 
should  there  be  other  alternatives? 
Comment  also  is  requested  on  whether 
Securities  .Ac:t  Rule  154  adopted  today 
in  the  Companion  Release  should  be 
revised  to  include  a  similar  undertaking. 
The  proposed  rules  also  would  require 
companies  choosing  to  household  the 
annual  report.'"  proxy  statement  and/or 


*"  Crnpiiscd  Rule  14a-3le)(1)(i)(E)  and  proposed 
Item  22  of  Schedule  14A. 

■•^The  proposed  proxy  disclosure  requirement  is 
not  included  in  the  provisions  permitting 
householding  of  the  annual  report  adopted  today  in 
the  Companion  Release. 


information  statement  to  include  the 
following  information  in  the  proxy  or 
information  statement: ''" 

•  State  that  only  one  annual  report 
and/or  proxy  statement  or  information 
statement  is  being  delivered  to  multiple 
shareholders  residing  at  a  shared 
address  unless  the  registrant  has 
received  contrary  instructions  from  one 
or  more  of  the  shareholders; 

•  Undertake  to  deliver  promptly, 
upon  wTitten  or  oral  request,  a  separate 
copy  of  the  annual  report  and/or  proxy 
statement  or  information  statement  to  a 
shareholder  residing  at  a  shared  address 
to  which  a  single  copy  of  the  documents 
was  delivered; 

•  Provide  instructions  as  to  how  a 
shareholder  can  notify  the  registrant 
that  the  shareholder  wishes  to  receive  a 
separate  annual  report  and/or  proxy 
statement  or  information  statement  in 
the  future;  and 

•  Provide  instructions  as  to  how 
shareholders  can  request  householding 
if  they  are  receiving  multiple  copies  of 
the  annual  report  and/or  proxy  or 
information  statement. 

Comment  is  solicited  on  whether 
registrants  should  be  required  to 
provide  annual  disclosure  about 
householding,  as  proposed.  If  so,  should 
this  disclosure  have  to  appear  in  the 
proxy  or  information  statement  or  could 
it  be  provided  in  other  shareholder 
communications? 

5.  State  Law  Requirements  Concerning 
Notice  of  Meeting 

Many  state  corporate  codes  contain 
provisions  requiring  companies  to 
provide  shareholders  of  record  with 
written  notices  of  meetings  and 
adjourned  meetings.  The  provisions 
generally  state  that  written  notice  of  a 
meeting  at  which  shareholders  are 
required  or  permitted  to  take  action 
must  be  sent  to  each  shareholder  of 
record  a  specified  number  of  days  before 
the  meeting  date.  For  example,  the 
Delaware  General  Corporate  Code  states 
that  wo'itten  notice  of  any  meeting  shall 
be  given  not  less  than  UJ  nor  more  than 
60  days  before  the  date  of  the  meeting 
to  each  shareholder  entitled  to  vote  at 
the  meeting.^'  This  notice  typically  is 
transmitted  with  the  proxy  statement. 

It  is  unclear  whether  a  householded 
proxy  statement  that  includes  the 
meeting  notice  would  satisf\'  state  law 
requirements  that  companies  deliver  a 
notice  to  each  record  shareholder. 
Companies  choosing  to  household  the 
proxy  statement  therefore  would  have  to 
consider  the  possible  need  to  deliver 


separately  the  notice  of  meeting  to  each 
shareholder  in  the  household  to  satisfy 
state  law  requirements. 

Comment  is  solicited  on  whether  state 
law  meeting  notice  requirements 
present  legal  and/or  practical  obstacles 
to  householding  of  the  proxy  statement. 
Would  a  meeting  notice  incorporated  in 
a  single,  householded  proxy  statement 
sent  to  all  record  holders  residing  at  a 
shared  address  be  deemed  to  be 
delivered  to  each  such  shareholder  in 
the  household  in  compliance  with 
applicable  state  law?  Would  the 
householded  proxy  statement  have  to  be 
addressed  to  each  shareholder  rather 
than  generically  to  the  group  of 
shareholders  residing  at  a  shared 
address  in  order  to  satisfy*  state  law? 
Would  the  attachment  of  multiple 
meeting  notices  to  the  householded 
proxy  statement,  each  notice  addressed 
to  each  shareholder  sharing  the  address, 
fulfill  the  states'  individual  meeting 
notice  requirements,  or  must  a  notice  be 
sent  separately  to  each  record 
shareholder? 

6.  Business  Combination  Proxy 
Statement-Prospectuses 

As  discussed  in  the  Companion 
Release,  new  Securities  Act  Rule  154 
does  not  permit  the  householding  of 
prospectuses  required  to  be  delivered  in 
connection  with  business  combination 
transactions,  exchange  offers  and 
reclassifications  of  securities."'-  The 
Proposing  Release  requested  comment 
on  whether  companies  should  be 
permitted  to  household  those  types  of 
prospectuses,  given  that  they  generally 
are  accompanied  by  proxy  cards  or 
tender  offer  material  that  must  be 
executed  by  each  shareholder.  Some 
commenters  on  the  Proposing  Release 
suggested  that  the  Commission  consider 
broadening  Rule  154  to  permit 
householding  of  those  types  of 
prospectuses. 

Upon  consideration  of  these 
comments,  and  because  the  proposals 
described  in  this  release  would  permit 
the  householding  of  proxy  statements, 
the  Commission  is  proposing  to  expand 
the  coverage  of  Rule  154  to  include 
combined  proxy  statement-prospectuses 
delivered  in  connection  with  business 
combinations,  exchange  offers  or 
reclassifications  of  securities. 

Companies  householding  the 
combined  proxy  statement-prospectuses 
would  continue  to  have  to  include 


5u  Proposed  Item  23  of  Schedule  14A  and 
proposed  Item  5  of  Schedule  14C. 
^<  B  Del.  C.  Section  222  (1998). 


'-  Rule  154  does  not  apply  to  the  delivery  of  a 
pru.spettus  filed  as  part  iif  a  registration  statement 
on  Form  N-14.  S— 4  or  F— 4.  or  to  the  delivery  of  any 
other  prospectus  in  connection  with  a  business 
combination  transaction,  exchange  offer  or 
reclassification  of  securities.  See  Rule  154(e)  (17 
CFR  230.154(e)). 
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separate  proxy  cards  that  need  to  be 
executed  by  each  individual 
.shareholder  in  the  household.  Comment 
is  solicited  as  to  whether  the 
Commission  should  permit  companies 
to  household  combined  proxy 
statement-prospectuses.  Do 
shareholders  perceive  these 
prospectuses  about  extraordinary 
transactions  as  being  more  significant 
than  proxy  statements  relating  to 
routine  proposals?  If  so,  are  they  more 
likely  to  want  to  receive  separate  copies 
of  the  combined  proxy  statement- 
prospectus?  If  the  revised  rules  do  not 
permit  companies  to  household 
combined  proxy  statement- 
prospectuses,  do  companies  have  the 
means  to  suppress  householding  when 
delivering  this  type  of  document  to 
shareholders? 

The  revised  rule  would  not  affect  any 
other  applicable  requirement  of  state  or 
federal  law  concerning  the  delivery  of 
any  document  that  requires  individual 
execution,  such  as  a  shareholder 
response  to  a  tender  offer.  Comment  is 
solicited  on  whether  the  Commission 
should  permit  householding  of  these 
documents. 

C.  Householding  of  Proxy  and 

Information  Statements  bv 
Intermediaries  to  Beneficial  Owners 

Exchange  Act  Rule  14b-l  sets  forth 

the  obligations  of  registered  brokers  and 
dealers  in  connection  with  the  prompt 
forwarding  of  certain  registrant 
communications  to  beneficial  owners. 
Rule  14b-2  sets  forth  similar  obligations 
of  banks,  associations  and  other  entities 
that  exercise  fiduciary  powers.  The 
proposed  amendments  would  revise 
these  rules  to  state  that  broker  and  bank 
intermediaries  may.  on  their  own 
initiative,  or  at  the  request  of  a 
company,  household  the  annual  report, 
proxy  statement  or  information 
statement  to  beneficial  owners  residing 
at  a  shared  address  if  the  requirements 
set  forth  in  proposed  Rule  14a-3(e)(l) 
(with  respect  to  annual  reports  and 
proxy  statements)  and  Rule  14c-.3lc) 
(with  respect  to  information  statements) 
are  met.  Pursuant  to  the  proposed 
change  discussed  above,  intermediaries 
also  would  be  able  tn  household 
combined  proxy  statement-prospectuses 
to  beneficial  owners. 

Under  the  proposed  amendments,  the 
intermediaries  rather  than  the  registrant 
would  follow  the  procedures  described 
in  proposed  Rule  14a-3(e){])  and  obtain 
implied  or  written  consent  to 
householding  from  beneficial  owners. ^^ 


Intermediaries  using  voting  instruction 
forms  to  elicit  information  from 
beneficial  owners  as  to  how  their  shares 
should  be  voted  would  have  to  include 
a  separate  form  for  each  beneficial 
owner  residing  at  a  shared  address."^* 
This  would  be  similar  to  the 
requirement  that  registrants  must 
include  a  separate  proxy  card  for  each 
individual  record  holder  residing  at  a 
shared  address. 

Under  the  current  proxy  rules,^' 
intermediaries  are  not  required  to 
prnmptlv  forward  information  to 
beneficial  shareholders  if  a  company 
does  not  provide  assurance  of 
reasonable  reimbursement  of  the 
intermediaries'  reasonable  expenses, 
both  direct  and  indirect,  incurred  in 
performing  those  obligations.  The  proxy 
rules  do  not  include  a  schedule  of 
"reasonable  fees,"  but  the  NYSE  rules 
and  rules  of  other  self-regulaton," 
organizations  do  include  a  fee  schedule. 
NYSE  Rule  451  sets  forth  the  maximum 
fees  that  NYSE  member  firms  (brokers) 
may  charge  NYSE  listed  companies  for 
forwarding  proxy  materials  to  beneficial 
owners. 

In  December  1996,  the  NYSE 
proposed  a  new  reimbursement  fee 
structure  for  the  forwarding  of  proxv 
materials  and  other  shareholder 
communications.  "'•"  Public  comment  was 
solicited  on  the  proposals.  The 
Commission  approved  the  fees  on  a 
pilot  basis  ("pilot  fees"),^^  The  pilot  fees 
have  been  revised  several  times  and 
currently  are  set  to  expire  on  lanuary  3, 
2000.-'"  " 

In  addition  to  per  piece  processing 
fe(?s  for  the  forwarding  of  proxv 
materials  and  other  shareholder 
communications,  the  pilot  fees  include 
a  "paper  and  postage  elimination  fee"  ^Q 
which  may  be  charged  by  intermediaries 
for  the  elimination  of  a  paper  mailing  to 
a  beneficial  owner  as  a  result  of 
householding  or  electronic  delivery. 


^^  A  .signature  on  a  new  bank  or  broker-dealer 
account  agreement  would  not  satisfy  the  written 
consent  requirement  if  the  agreement  merely  refers 


to  or  incorporates  by  reference  another  document, 
such  as  the  proxy  or  information  statement,  and 
does  not  describe  the  householding  procedures. 

^*  Intermediaries  generally  use  voting  instruction 
forms  rather  than  the  proxy  card  to  facilitate 
automated  processing  of  the  beneficial  owners' 
voting  instructions  regarding  non-routine  matters. 
The  voting  instruction  forms  contain  the  same 
information  as  the  proxy  card  with  respect  to  the 
items  presented  for  shareholder  vote.  Once  the 
intermediary  tabulates  the  results  from  the  voting 
instruction  forms,  it  executes  the  proxy  card  in  its 
own  name  and  returns  it  to  the  company  or  the 
company's  designated  agent. 

"  Rules  14b-l(c)(2)  and  14b-2(c)(2)  {17  CFR 
240.14b-l(c)(2]  and  240.14b-2(c)(2)|. 

5»  Release  34-38058  (Dec.  18.  1996)  (61  FR 
680821. 

"  Release  34-38406  (Mar.  14. 1997)162  FR 
13922]. 

*»  Release  34-42086  (Nov.  1,  1999). 

'"The  intermediary  is  entitled  to  collect  S.50  for 
each  set  of  proxy  materials  eliminated. 


Nearly  all  large  broker  and  many  bank 
intermediaries  currently  outsource  the 
proxv-  material  distribution  function  for 
beneficial  shareholders  to  ADP  Investor 
Communications  Services  ("ADP"). 
ADP,  as  agent  for  intermediaries,  is  able 
to  charge  companies  for  the  proxy 
distribution  services  in  accordance  with 
the  pilot  fees,  including  the  paper  and 
postage  elimination  fee. 

Under  the  proposed  rules, 
intermediaries  or  their  agents  could 
offer  shareholders  the  option  of 
consenting — on  an  implied  or  written 
consent  basis — to  householding  of  proxy 
and  information  statements  relating 
only  to  a  particular  company,  or 
consenting  to  householding  of  any 
proxy  or  information  statement  the 
intermediary  is  required  to  forward  to 
the  shareholder.  The  proposed  rules, 
however,  would  not  require  that 
shareholders  be  given  this  option  of 
limiting  their  consent  to  a  particular 
company.  Comment  is  solicited  on 
whether  shareholders  should  have  the 
option  to  limit  their  consent  to  a 
particular  company. 

The  revised  rules  would  state  that 
intermediaries  must  exclude  annual 
reports,  proxy  statements,  and 
information  statements  that  will  be 
eliminated  pursuant  to  householding 
procedures  in  responding  to  company 
requests  concerning  the  number  of  the 
intermediaries"  customers  that  are 
beneficial  owners  of  the  companies' 
securities,^" 

Comment  is  requested  on  whether 
intermediaries  should  be  allowed  to 
household  annual  reports,  proxy 
statements,  and  information  statements 
to  beneficial  owners.  If  so,  should  they 
or  their  agents  be  allowed  to  household 
regardless  of  whether  the  company 
chooses  to  household  to  its  record 
holders?  Should  companies  be  required 
to  reimburse  intermediaries  or  their 
agents  for  their  reasonable  expenses 
incurred  in  obtaining  implied  or  written 
consents  to  householding  even  if  the 
company  has  not  directed  or  approved 
the  intermediarv's  decision  to 
household?  Should  the  intermediaries 
be  required  to  obtain  express 
authorization  from  companies  before 
they  begin  householding?  Conversely, 
should  the  rules  require  intermediaries 
to  household  to  beneficial  owners  at  the 
direction  of  companies?  If  so,  should  the 
companies  be  required  to  compensate 
the  intermediaries  for  their  reasonable 
expenses  incurred  in  connection  with 
the  solicitation  of  implied  or  written 
consents?  Is  it  reasonable  for 
intermediaries  (or  their  agent)  to  collect 
the  $.50  paper  and  postage  elimination 


«> Proposed  Rules  14b-l(c)(3)  and  14b-2(c)(4). 
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fee  currently  included  in  the  pilot  fees 
for  each  paper  copy  of  a  set  of  proxy 
materials  suppressed  as  a  result  of 
householding  at  the  intermediary  level? 
.Should  the  S  50  postage  elimination  fee 
be  d  one-time  charge  (assessed  only  the 
first  time  a  paper  copy  is  suppressed)  or 
a  recurrent  fee'  Is  there  any  reason  why 
the  rules  permittm^  householding  by 
intermediaries  to  beneficial 
shareholders  should  differ  from  the 
rules  permitting  householding  by 
companies  to  rec;ord  shareholders? 

C^ommenters  also  are  asked  to 
consider  whether  the  rules  should 
permit  householding  to  record 
shareholders  and  beneficial 
shareholders  sharing  the  same  address. 
How  would  information  about  record 
shareholders  (possessed  by  companies 
or  their  agents)  and  information  about 
beneficial  shareholders  (possessed  by 
intermediaries  or  their  agents)  be  shared 
to  facilitate  householding? 

The  proposed  rules  also  would  amend 
Rule  14a-2(a)(l).'^^  which  excepts 
solicitations  by  intermediaries  from 
Rules  14a-3  through  14a-15  if  they 
satisfv'  certain  conditions.*^-  The 
amendments  would  revise  the  rule  to 
indicate  that  the  exception  permits 
intermediaries'  deliver\-  of  materials  to 
each  person  separately  or  to  a  person's 
household. 

D.  Householding  of  Proxy  Statements  by 
Shareholders 

Under  the  proposed  niles,**^ 
shareholders  who  deliver  a  proxy 
statement  to  other  shareholders  also 
would  be  able  to  household  the  proxy 
statement  to  record  holders  if  the 
company  previously  has  obtained 
shareholder  consent  to  householding  in 
accordance  with  the  procedures  in 
proposed  Rule  14a-3(e)(l). 

Rule  14a-7  sets  forth  the  obligations 
of  companies  either  to  provide  a 
shareholder  list  to  a  requesting 
shareholder  or  to  mail  the  shareholder's 
proxy  materials.  The  rule  provides  that 
the  companv  has  the  option  to  provide 
the  list  or  mail  the  shareholder's 
materials,  except  when  the  company  is 
soliciting  proxies  in  connection  with 
going  private  or  roll-up  transactions.  In 
those  cases,  the  sh.ireholder  has  the 
option  to  recjuest  the  list  or  have  the 
company  mail  its  materials.  In  addition 
to  requiring  that  the  company  supply 
householding  iiiforrncition  that  it 
previouslv  has  obtained  when  providing 
the  shareholder  list,  the  proposed 
amendments  would  require  companies 
to  share  the  benefit  of  written  or  implied 


consents  to  householding  that  they  have 
obtained  when  mailing  materials  on  a 
shareholder's  behalf. •*•♦  Comment  is 
solicited  on  whether  shareholders 
should  be  able  to  household  the  proxy 
statement  under  the  specified 
conditions. 

The  Commission  is  aware  that 
intermediaries  generally  deliver  proxy 
materials  on  behalf  of  soliciting  parties 
other  than  the  registrant  under  the 
conditions  set  forth  in  Exchange  Act 
Rules  14b-l  and  14b-2  (for  example, 
the  soliciting  party  agrees  to  reimburse 
the  intermediary  for  reasonable 
expenses  incurred  by  the  intermediar\- 
to  forward  the  proxy  statement  to 
beneficial  owners  even  though  these 
rules  are  silent  with  respect  to  any  such 
obligations).  Should  Rules  14b-l  and 
14b-2  be  revised  explicitly  to  require 
intermediaries  to  deliver  proxy  or  other 
soliciting  materials  on  behalf  of 
soliciting  persons  (or  their  agents)  other 
than  the  registrant?  Are  such  revisions 
necessary  or  appropriate  even  if  the 
householding  proposals  are  not 
adopted? 

III.  Delivery  of  Proxy  Materials  to 
Registered  Investment  .'\dvisers  and 
Investment  Managers 

Many  of  the  Self-Regulatory 
Organizations  ("SROs")  have  adopted 
rules  to  allow  beneficial  owners  to: 

•  Designate  a  registered  investment 
adviser  to  vote  proxies  and  receive 
proxy  material  on  behalf  of  the 
beneficial  owner;  and 

•  Allow  SRO  member  organizations 
who  serve  as  investment  managers  of 
ERISA  plans  to  vote  proxies.'''' 

The  proposed  householding  rules  do 
not  include  any  specific  provisions 
regarding  householding  of  proxy 
materials  to  registered  investment 
advisers  and  investment  managers  of 
ERISA  plans  who  have  been  designated 
to  vote  proxies  and  receive  proxy 
materials  on  behalf  of  multiple 
shareholder  accounts.  The  general 
provisions  of  the  rules,  however,  would 


6'17CFR240.14a-2|a)(l). 

"2  Proposed  Rule  14a-2(a)(l)(ii). 

"See  the  Note  to  proposed  Rule  14a-3(e)(l). 


"Proposed  Rules  14a-7(a)(2)(i)  and  (ii). 

»5See  Release  No.  34-34596  (Aug.  25.  1994)  [59 
FR  450501,  Order  Approving  Proposed  Rule 
Changes  by  the  New  York  Stock  Exchange:  Release 
No.  34-34294  duly  1,  I994I  [59  FR  35152),  Order 
Approving  Proposed  Rule  Changes  by  the  American 
Stock  Exchange;  and  Release  No.  34-35681  (May  .'). 
19951  [60  FR  257491,  Order  Approving  Proposed 
Rule  Changes  by  the  NASD.  The  SRO  rules  require 
the  beneficial  owner  to  notify  the  member 
organization  in  writing  of  the  name  of  the 
investment  adviser  and  specify  that  the  investment 
adviser  has  been  designated  to  receive  the  proxy 
and  related  materials  and  vote  the  proxy.  In  an 
Information  Memo  to  its  member  organizations,  the 
NYSE  stated  that  the  member  organizations  may 
wish  to  provide  consolidated  proxies  and  related 
materials  to  investment  advisers  designated  by 
beneficial  owners  to  exercise  voting  discretion. 


permit  companies  to  solicit  written 
consent  to  householding  from  these 
investment  advisers  and  investment 
managers.  The  proposed  rules  also 
would  allow  companies  to 
accommodate  requests  in  writing  from 
the  investment  advisers  and  investment 
managers  that  companies  and/or 
intermediaries  send  them  only  one  copy 
of  a  company's  annual  report  and  proxy 
statement  or  information  statement, 
rather  than  a  separate  copy  on  behalf  of 
each  shareholder  for  whom  they  are 
authorized  to  make  proxy  voting 
decisions. 

Comment  is  requested  on  whether 
companies  and  intermediaries  should  be 
able  to  household  proxy  materials  to 
such  investment  advisers  and 
investment  managers  without  having  to 
rely  on  the  proposed  householding  rules 
since  it  is  unlikely  that  a  single  person 
or  entity  making  the  proxy  voting 
decision  would  need  more  than  one 
copy  of  the  proxy  materials 
Commenters  who  believe  that  the 
proposed  householding  rules  should 
apply  are  asked  to  consider  if  it  would 
be  appropriate  to  permit  householding 
to  investment  advisers  and  investment 
managers  by  implied  consent, 
Additional  comment  is  sought  on 
whether  companies  and  intermediaries 
should  be  allowed  to  household  proxy 
material  without  consent  or  by  implied 
consent  to  trustees,  executors, 
administrators,  guardians  or  persons 
who  act  in  similar  capacities  and  who 
have  been  vested  with  proxy  voting 
authority.  Finally,  are  there  other 
situations  not  addressed  by  the 
proposed  rules  where  it  may  be 
appropriate  to  allow  householding 
without  any  advance  consent  or  by 
implied  consent? 

TV.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  that  are  the 
subject  of  this  Release,  to  suggest 
additional  provisions  or  changes  to  the 
rules,  or  to  submit  comments  on  other 
matters  that  might  affect  proposals 
contained  in  this  Release,  are  requested 
to  do  so.  The  Commission  also  requests 
comment  on  whether  the  proposals,  if 
adopted,  would  have  an  adverse  effect 
on  competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act. 

The  Commission  requests  comment 
on  whether  the  proposals,  if  adopted, 
would  promote  efficiency,  competition 
and  capital  formation.  Comments  will 
be  considered  by  the  Commission  in 
compliance  with  its  responsibilities 
under  Section  2(h)  of  the  Securities 
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Act."^"  and  Sections  3(f)  and  23{a)  of  the 
Exchange  Act.''"  The  Commission 
encourages  commenters  to  provide 
empirical  data  or  other  facts  to  support 
their  views. 

V.  Cost/Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules 
on  affected  persons  and  entities.  The 
proposed  rules  would  permit  companies 
and  intermediaries  to  send  fewer  copies 
of  proxy  and  information  statements  to 
shareholders  than  they  currently  must 
send,  and  therefore,  as  discussed  below, 
should  result  in  substantial  cost  savings 
to  companies.  The  proposed  rules 
would  be  voluntary  on  the  part  of 
companies  and  intermediaries: 
therefore,  to  the  extent  that  the 
proposed  rules  would  require  the 
printing  and  dehvery  of  notices 
concerning  householding.  use  of 
software  to  track  householding 
consents,  or  would  result  in  other  costs 
of  changing  procedures,  and  the  costs 
outweigh  the  benefits  of  householding, 
companies  and  intermediaries  may 
decide  not  to  rely  on  the  rules. 

Many  of  the  commenters  on  the 
proposals  adopted  in  the  Companion 
Release  urged  the  Commission  to 
consider  proposing  revised  rules  that 
would  permit  companies  and 
intermediaries  to  household  proxv  and 
information  statements.  Corporate 
commenters  stated  that  since  they 
generally  mail  the  proxy  statement  and 
annual  report  together  in  the  same 
envelope,  they  are  unable  to  achieve  any 
cost  savings  under  the  current  rules  that 
permit  them  to  household  onlv  the 
annual  report. 

Several  of  the  commenters  stated  that 
the  elimination  of  duplicate  proxv 
materials  would  result  in  significant 
cost  savings.  One  commenter.  a 
newsletter  publisher  and  shareholder 
service  consultant,  estimated  that 
companies  could  eliminat^'  10-30%  of 
their  annual  report  and  proxy  statement 
mailings  by  householding.  Assuming  a 
company's  relatively  low-cost  proxv 
material  package  (including  the  annual 
report,  proxy  statement,  notice  of 
meeting,  proxy  card  and  return 
envelope)  costs  S4.70.  and  a  population 
of  100.000  individual  investors,  the 
commenter  estimates  that  householding 
would  produce  savings  of 
approximately  S47.000  to  Sl41,000 
annually  for  that  company  The 
American  Society  of  Corporate 
Secretaries  and  New  York  Stock 
Exchange  noted  in  their  comment  letters 
that  companies'  ability  to  household 


proxy  material  would  provide  greater 
efficiency  in  the  shareholder 
communication  process  without  having 
any  adverse  effect  on  investor 
protection. 

Shareholders  also  have  complained  to 
the  Commission,  companies  and 
intermediaries  about  receipt  of  multiple 
copies  of  the  same  disclosure  document. 
They  object  not  only  due  to  their  own 
burdens  associated  with  receipt  of 
unnecessary'  extra  mail,  but  also  to  the 
associated  corporate  waste  and  cost  of 
delivering  duplicative  information. 

Companies  and  intermediaries  who 
rely  on  the  proposed  rules  would  incur 
costs  in  obtaining  consents  and  sending 
notices  to  shareholders.  It  is  expected 
that  the  cost  savings  to  companies 
would  far  exceed  the  costs  of  obtaining 
the  consents  and  mailing  the  notices. 
Intermediaries  would  be  entitled  to 
reimbursement  from  companies  for  the 
reasonable  expenses  they  incur  in 
obtaining  consents  to  householding 
from  the  companies'  beneficial 
shareholders.  The  proposed  rules  would 
require  that  the  notice  be  a  separate 
written  statement  and  be  accompanied 
by  a  reply  form.  The  costs  associated 
with  sending  the  notice  should  be 
limited  to  the  costs  of  printing  a  single 
page  and  the  postage  costs  of  delivering 
the  notice  to  shareholders.  The  cost 
should  be  non-recurring  because  the 
notice  generally  will  only  have  to  be 
sent  once  to  each  shareholder  in  a 
household.  Costs  of  the  proposed 
annual  disclosure  about  householding 
should  be  low  because  the  disclosure 
will  be  included  in  the  proxy  or 
information  statement. 

The  Commission  requests  comment 
on  the  cnsts  and  benefits  of  the 
proposed  rules,  including  the  cost 
savings  estimate  described  above  and 
estimates  of  the  costs  of  obtaining 
consents  and  mailing  the  notice.  For 
purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.''"'  the  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposed  rules  on  the 
economy  on  an  annual  basis. 
Commenters  are  requested  to  include 
empirical  data  tn  support  their  views. 

VI.  Paperwork  Reduction  Art 

Certain  provisions  of  the  proposed 
rule  amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  199.5.  ''  and  the  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  ("OMB")  for 


review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  ]  320. 11 .  The  titles 
for  the  collections  of  information  are: 
"Regulation  14A,  Commission  Rules 
14a-l  through  14a-15  and  Schedule 
14A":  and  "Regulation  14C. 
Commission  Rules  14c-l  through  14c- 
7  and  Schedule  14C'  Regulations  14A 
and  C  contain  currently  approved 
collections  of  information  under  OMB 
control  numbers  3235-0059  and  3235- 
0057,  respectively.  An  agency-  may  not 
sponsor  or  conduct,  and  a  person  is  not 
required  to  respond  to,  an  information 
collection  unless  a  currently  valid  OMB 
control  number  is  displayed. 

Regulations  14A  and  14C  set  forth 
proxy  and  information  disclosure 
requirements.  Companies  that  have  a 
class  of  securities  registered  under 
Section  12  of  the  Exchange  Act  are 
subject  to  these  requirements.  When  the 
Commission  proposed  rules  to  permit 
householding  of  the  annual  report, "'  it 
submitted  a  request  for  approval  of 
revisions  to  Regulations  14A  and  14C  to 
OMB.  OMB  has  approved  the  revisions 
and  they  are  adopted  as  described  in  the 
Companion  Release,  with  some 
modification. 

In  its  submission,  the  Commission 
estimated  that  the  time  required  to 
prepare  and  arrange  delivery  of  the 
notice  (required  to  be  mailed  by 
companies  choosing  to  solicit  implied 
consent  to  householding  of  the  annual 
report  from  shareholders)  would  be 
approximately  20  hours  per  respondent 
per  year.  Since  the  aimual  report  and 
proxy  or  information  statement 
generally  are  mailed  to  shareholders 
together  in  the  same  package,  it  is  likely 
that  companies  and  intermediaries 
would  have  to  mail  only  one  notice  to 
obtain  consent  to  householding  of  both 
the  annual  report  and  the  proxy  or 
information  statement.  Therefore,  the 
Commission  is  not  changing  the  20  hour 
estimated  increase  in  connection  with 
the  notice  delivery  requirement. 

Aside  from  the  notice  requirement, 
the  Commission  also  is  proposing  a  new 
proxy  and  information  statement 
disclosure  requirement. ~-  The  proposed 
new  disclosure  would  require 
companies  choosing  to  household  proxy 
materials  to  advise  shareholders  how 
they  can  revoke  consent  to 
householding  and  how  to  request 
separate  copies  of  a  householded 
document.  The  disclosure  also  would 
tell  shareholders  how  to  request 
householding.  It  is  estimated  that  the 
time  to  respond  to  this  disclosure  would 


"' 15  U.S.C.  77b(b). 

«>  15  U.S.C.  78c(f),78w{a) 


B^Pub.  L.  No.  104-121,  Title  n,  110  Stat.  857 
(1996). 

'0  44  U.S.C.  3501-3520. 


"'  Release  33-7475  (Nov.  13,  1997)  (62  FR  61933|. 
'^Proposed  Item  23  of  Schedule  14.^  and 
proposed  Item  5  of  Schedule  14C. 
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he  approximately  one  hour  per 
respondent  per  year. 

The  Commission  estimates  that  9,892 
rcspimdents  are  subject  to  Regulation 
'4.\  ind  that  approximately  989  of  these 
W'Mild  prepare  the  proposed  Schedule 
14A  householding  disclosure.  The 
Commission  estimates  that  the  burden 
associated  with  Regulation  14A  as 
ri'vispd  per  respondent  would  be 
approximatelv  55  hours  for  those 
subject  to  the  proposed  disclosure,  and 
34  hours  per  respondent  for  those  not 
^subject  to  the  disclosure  requirement, 
for  a  total  annual  burden  of  535,157 
hours.  Uf  this  total,  it  is  estimated  that 
2'->"i>.  or  133,789  hours  of  the  disclosure 
burden,  would  be  prepared  by  in-house 
counsel  and  75%,  or  401,368  hours, 
would  be  prepared  by  outside  counsel. 
The  estimated  cost  to  the  respondent  of 
the  disclosure  prepared  by  outside 
counsel  would  be  570,239,400  at  an 
estimated  hourly  rate  of  S175. 

An  estimated  253  respondents  are 
subject  to  Regulation  14C  and  it  is 
estimated  that  25  of  these  would 
prepare  the  proposed  Schedule  14C 
householding  disclosure.  The 
(Commission  estimates  that  the  burden 
associated  with  Regulation  14C  as 
revised  per  respondent  would  be 
approximatelv  55  hours  for  those 
subject  to  the  proposed  disclosure,  and 
54  hours  per  respondent  for  those  not 
subjef:t  to  the  disclosure  requirement, 
for  a  total  annual  burden  of  13.687 
hours.  Of  this  total,  it  is  estimated  that 
25%,  or  3,422  hours  of  the  disclosure 
burden,  would  be  prepared  by  in-house 
counsel  and  75%.  or  10.265  bours, 
would  be  prepared  by  outside  counsel. 
The  estimated  cost  to  the  respondent  of 
the  disclosure  prepared  by  outside 
counsel  would  be  SI. 796, 375  at  an 
estimated  hourlv  rate  of  Si  75. 


Information 
collection  title 


Burden  hours 
after  pro- 
posed revi- 
sions 


Cost  after  re- 
visions 


Reg   14A 
Reg  14C 


133,789 
3,422 


$70,239,400 
1,796,375 


Companies  and  intermediaries  are  the 
primary  respondents.  Responses  to  the 
collection  of  information  are  voluntary 
and  will  not  be  kept  confidential. 
Pursuant  to  44  U.S.C.  3506(c)(2)(B),  the 
(Commission  solicits  comment  to:  (i) 
Evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agencv,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
,iccuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information:  (iii)  enhance  the  quality. 


utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii) 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  5th 
Street,  NW,  Washington,  DC  20549- 
0609,  with  reference  to  File  No.  S7-26- 
99.  OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication;  therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Vn.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  amendments  to  Securities 
Act  Rule  154  and  Exchange  Act  Rules 
14a-2,  14a-3,  14a-7,  14b-l,  14b-2, 14c- 
3  and  14c-7.  The  proposed  amendments 
to  the  Exchange  Act  rules  would  permit 
companies,  banks,  brokers  and  other 
persons  to  satisfy  the  proxy  and 
information  statement  delivery 
requirements,  with  respect  to  two  or 
more  shareholders  sharing  the  same 
address,  by  sending  a  single  proxy  or 
information  statement  to  the 
shareholders  ("householding  ").  The 
proposed  changes  to  Rule  154  would 
permit  issuers  and  other  persons  to 
household  proxy-prospectuses  required 
to  be  delivered  in  connection  with 
business  combination  transactions, 
exchange  offers  and  reclassifications  of 
securities. 

A.  Reasons  for  the  Proposed  Action 

The  purpose  of  the  proposed 
amendments  is  to  allow  companies, 
banks,  brokers  and  other  persons  to 
send  a  single  proxy  or  information 
statement  or  combined  proxy- 
prospectus  to  multiple  shareholders 
residing  at  a  shared  address.  Pursuant  to 
amendments  adopted  today  in  the 
Companion  Release,  issuers  are  able  to 
household  prospectuses,  annual  reports 
and  semiannual  reports  to  security 
holders.  Because  the  proxy  rules  require 
the  annual  report  to  accompany  or 


precede  delivery  of  the  proxy  or 

information  statement,  companies 
generally  mail  the  annual  report  in  the 
same  package  with  the  proxy  or 
information  statement.  The  proposed 
amendments  would  permit  companies 
to  household  proxy  and  information 
statements  under  the  same  conditions 
for  householding  prospectuses  and 
annual  reports.  If  the  amendments  are 
adopted,  companies  will  be  able  to 
household  the  entire  annual  meeting 
package  to  consenting  shareholders.  The 
propfjsed  amendments  arc  intended  to 
reduce  the  amount  of  duplicative 
information  that  shareholders  receive 
and  lower  printing  and  mailing  costs  to 
companies  that  ultimately  are  borne  by 
the  shareholders. 

B.  Objectives 

The  proposed  amendments  are 
designed  to  save  costs  for  companies, 
brokers,  banks  and  other  persons,  while 
maintaining  protections  for  investors. 
The  proposed  rules  would  permit 
companies  and  others  to  household 
proxy  and  information  statements  and 
combined  proxy-prospectuses  by 
obtaining  implied  or  written  consent 
from  shareholders.  Companies  and 
others  may  household  by  implied 
consent  to  shareholders  residing  at  a 
shared  address  who  are  members  of  the 
same  family  if  the  shareholders  are 
given  advance  written  notice  and  the 
opportunity  to  object.  Otherwise,  the 
companv  must  obtain  written  consent  to 
householding  from  the  shareholders.  A 
commenter  on  the  Proposing  Release 
estimated  that  companies  and  others 
could  reduce  their  proxy  and 
information  statement  mailings  by  10- 
30%  if  the  proposed  amendments  are 
adopted.  Reliance  on  the  proposed 
householding  rules  would  be  optional; 
the  Commission  believes  companies  and 
others  generally  will  rely  on  the 
proposed  rules  only  to  the  extent  that 
cost  savings  can  be  achieved. 

C.  Legal  Basis 

The  Commission  is  proposing  to 
amend  Rule  154  pursuant  to  the 
authority  set  forth  in  Section  19(a)  of  the 
Securities  Act." '  It  is  proposing  to 
amend  the  proxy  rules  under  the 
authority  set  forth  in  Sections  12,  14 
and  23(a)  of  the  Exchange  Act,^-' 

D.  Small  Entities  Subject  to  the  Rules 

Rule  0-10  under  the  Exchange  Act 
defines  the  term  "small  business"  as  a 
company  whose  total  assets  on  the  last 
day  of  its  most  recent  fiscal  year  were 


"'15  U.S.C.  77s(a). 

'*15  U.S.C.  781,  78n  and  78w(a). 
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S5  million  or  less.''^  Only  small 
bu.sinesses  that  have  securities 
registered  under  Section  12  of  the 
Exchange  Act  are  subject  to  the  proxy 

rules.  There  are  apprnximatelv  815 
reporting  companies  that  have  assets  of 
S5  million  or  less.  As  stated  above,  the 
proposed  householding  rules  would  be 
optional. 

E.  Reporting,  Recordkeeping,  and  Other 
Compliance  Issues 

The  primary  goal  of  the  proposed 
revisions  is  to  remove  unnecessary- 
regulatory  requirements  The  proposed 
rules.  ho\ve\er,  would  require 
companies  and  other  parties  choosing  to 
solicit  implied  consent  to  householding 
from  shareholders  to  mail  a  separate 
written  notice  of  the  companies' 
intention  to  household  proxv  and 
information  statements.  The  proposed 
rules  also  would  recpiire  companies  and 
other  parties  to  undertake  in  the  proxv 
or  information  statement  to  provide, 
upon  written  or  oral  request,  a  separate 
copy  of  the  annual  report,  proxv 
statement  or  information  statement  to  a 
shareholder  residing  at  an  address  to 
which  they  delivered  a  householded 
copy.  Additionally,  companies  choosing 
to  household  the  annual  report  and 
proxy  or  information  statement  would 
have  to  provide  instructions  in  the 
proxy  or  information  statement  as  to 
how:  (1)  A  shareholder  can  revoke 
consent  to  householding;  and  (2) 
shareholders  sharing  an  address  can 
request  householding.  It  is  likely  that 
the  notice  generally  would  not  exceed 
one  page,  and  the  proxy  or  information 
statement  disclosure  would  be  only  a 
paragraph  or  two  in  length. 

F  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  federal  rules  that  duplicate, 
overlap,  or  conflict  with,  the  proposed 
rules. 

C.  Significant  Altt'rnatives 

The  Regulator}'  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  an\' 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  rules,  the  Commission 
considered  the  following  alternatives: 
(a)  The  establishment  of  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (b) 
the  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 


for  small  entities:  (c)  the  use  of 
performance  rather  than  design 
standards,  and  (d)  an  exemption  from 
the  coverage  of  the  rule,  or  anv  part 
thereof,  for  small  entities 

The  proposed  rules  are  intended  to 
remove  regulator}-  requirements  for  all 
companies,  including  those  that  are 
small  entities.  The  costs  of  the  proposed 
notice  and  undertaking  requirements  are 
not  expected  to  be  significant  and 
should  be  more  than  offset  bv  the  cost 
savings  realized  as  a  result  of 
householding  proxy  and  information 
statements.  The  Commission  considered 
exempting  small  entities  that  are 
reporting  companies  from  the  notice 
and  undertaking  requirements,  but 
believes  that  investors  in  companies  of 
all  sizes  should  be  notified  that  a 
company  intends  to  household  the 
proxy  and  information  statement  and 
have  the  opportunity  to  object.  Since  tht 
proposed  rules  would  be  optional  and 
should  benefit  small  entities,  it  was 
unnecessary-  to  consider  exempting 
them  from  coverage  of  the  proposed 
rules. 

H.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  comments  with  respect  to 
any  aspect  of  this  Initial  Regulatory 
Flexibility  Analysis.  Comment 
specifically  is  requested  on  the  number 
of  small  entities  that  would  be  affected 
by  the  proposed  rules.  Comment  also  is 
requested  on  the  impact  of  the  proposed 
rules  on  broker  and  hanks  that  are  small 
entities.  Commenters  are  asked  to 
describe  the  nature  fif  any  impact  and 
provide  empirical  data  supporting  the 
extent  of  their  impact.  These  comments 
will  be  considered  in  preparation  of  the 
Final  Regulatory  Flexibility  Analysis,  if 
the  rules  are  adopted,  and  will  be 
placed  in  the  same  public  comment  file 
as  comments  on  the  proposed  rules 
themselves. 

Vm,  Statutor>  Authority 

The  Commission  is  proposing  to 
amend  Rule  154  pursuant  to  the 
authority  set  forth  in  Section  19(a}  of  the 
Securities  Act  The  Commission  is 
proposing  to  amend  Rules  14a-3,  14c- 
3,  14b-l  and  14b-2  under  the  authority 
set  forth  in  sections  12.  14  and  23(a)  of 
the  Exchange  Act. 

List  of  Subjects 

1 7  CFR  Part  230 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 


Text  of  Proposed  Rules 

For  the  reasons  set  out  in  the 
preamble.  Title  1 7.  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECUR<TIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
77r,  77s,  77sss,  78c,  78d,  78/,  78m,  78n,  78o, 
78w.  78/Ad),  79t,  80a-8,  80a-24,  80a-28, 
80a-29,  80a-30,  and  80a-37,  unless 
otherwise  noted. 


"17  CFR  240.0-10. 


1 7  CFR  Part  240 

Reporting  and  recordkeeping 
requirements,  Securities. 


§230.154    [Amended] 

2.  Section  230.154  is  amended  by 
removing  paragraph  (e). 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s.  77Z-2,  77eee.  77ggg,  77nnn,  77sss,  77ttt. 
78c,  78d,  78f,  78i,  78j,  78J-1,  78k,  7Bk-l,  78/. 
78m,  78n.  78o.  78p,  78q.  78s,  78u-5,  78w. 
78x,  78//(d),  78mm,  79q.  79t,  80a-20,  80a-23, 
80a-29,  80a-37,  80b-3,  80b-4  and  80b-11, 
unless  otherwise  noted. 
***** 

4.  Section  240.14a-2  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

§240.143-2     Solicitations  to  which  , 

§240.14a-3to§i240.l4a-15  apply. 
***** 

(a)  *  *  * 

(D*  *   * 

(ii)  Furnishes  promptly  to  the  person 
solicited  (or  person's  household  in 
accordance  with  §  240.14a-3(e)(l))  a 
copy  of  all  soliciting  material  with 
respect  to  the  same  subject  matter  or 
meeting  received  from  all  persons  who 
shall  furnish  such  copies  thereof  for 
such  purpose  and  who  shall,  if 
requested,  defray  the  reasonable 
expenses  to  be  incurred  in  forwarding 
such  material,  and 
***** 

5.  Section  240.14a-3  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

§240  14a-3     Information  to  be  furnished  to 
security  holders 
***** 

(e)(l)(i)  A  registrant  will  be 
considered  to  have  delivered  an  annual 
report  and/or  proxy  statement,  as 
applicable,  to  all  security  holders  of 
record  who  share  an  address  if: 
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(A)  The  registrant  delivers  one  annual 
rir'port  and/or  proxy  statement  to  the 

shared  address: 

(B)  The  registrant  addresses  the 
annual  report  and/or  proxy  statement  to 
the  security  holders  as  a  group  (for 
example.  "ABC  Fund  (or  Corporation] 
Shareholders."  "Jane  Doe  and 
Household."  "The  .Smith  Family")  or  to 
each  of  the  securitv  holders  individually 
(for  example,  "fohn  Doe  and  Richard 
[ones"); 

(C)  The  security  holders  consent  in 
writing  to  delivery  of  one  annual  report 
and/or  proxy  statement: 

(D)  With  respect  to  delivery  of  the 
proxv  statement,  the  registrant  includes 
a  separate  proxy  card  for  each  security 
holder  residing  at  the  shared  address; 
and 

(E)  The  registrant  includes  an 
undertaking  in  the  proxy  statement  to 
(leljyer  promptly  upon  written  or  oral 
request  a  separate  copy  of  the  annual 
report  and/or  proxy  statement  to  a 
securitv  holder  residing  at  a  shared 
address  to  which  a  single  copy  of  the 
documents  was  delivered. 

(ii)  Implied  consent.  The  registrant 
need  not  obtain  wTitten  consent  from  a 
securitv  holder  if  all  of  the  following 
conditions  are  met: 

(A)  The  securitv  holder  has  the  same 
last  name  as  the  other  security  holders. 
or  the  registrant  reasonably  believes  that 
the  securitv  holders  are  members  of  the 
same  family: 

(B)  The  registrant  has  sent  the  security 
holder  a  notice  at  least  90  days  before 
the  registrant  begins  to  rely  on  this 
section  concerning  delivery  of  annual 
reports  and/or  proxy  statements  to  that 
security  holder.  The  notice  must: 

( 2)  Be  a  separate  written  statement 
that  is  delivered  separately  from  any 
other  communications: 

(2)  State  that  only  one  annual  report 
and/ or  proxy  statement  will  be 
delivered  to  the  shared  address  unless 
the  registrant  receives  contrary' 
instructi(ms: 

(J)  Include  a  toll-free  telephone 
number,  or  be  accompanied  by  a  reply 
form  that  is  pre-addressed  with  postage 
provided,  that  the  security  holder  can 
use  to  notifv'  the  registrant  that  the 
securitv  holder  wishes  to  receive  a 
separate  annual  report  and/or  proxy 
statement: 

{4)  State  the  duration  of  the  consent: 

(5)  Explain  how  a  security  holder  can 
revoke  consent: 

(6)  State  that  the  registrant  will  begin 
sending  individual  copies  to  a  security 
holder  within  30  days  after  the  security 
holder  revokes  consent;  and 

(  7)  Contain  the  following  prominent 
statement,  or  similar  clear  and 
understandable  statement,  in  bold-face 


type:  "Important  Notice  Regarding 
Delivery  of  Shareholder  Documents." 
Alternatively,  this  statement  may  appear 
on  the  envelope  containing  the  notice; 

Note  to  paragraph  (e)(l)(ii)(B).  The  notice 
should  be  written  in  plain  English.  See 
§  230.421(d)(2)  of  this  chapter  for  a 
discu.ssion  of  plain  English  principles. 

(C)  The  registrant  has  not  received  the 
reply  form  or  other  notification 
indicating  that  the  security  holder 
wishes  to  continue  to  receive  an 
individual  copy  of  the  annual  report 
and/or  proxy  statement,  within  90  days 
after  the  registrant  sent  the  notice:  and 

(D)  The  registrant  delivers  the  report 
to  a  post  office  box  or  to  a  residential 
street  address.  The  registrant  can 
assume  that  a  street  address  is  a 
residence  unless  it  has  information  that 

ndicates  it  is  a  business. 

(Hi)  Revocation  of  consent.  If  a 
security  holder,  oraJly  or  in  wo-iting. 
revokes  consent  to  delivery  of  one 
annual  report  and/or  proxy  statement,  to 
a  shared  address,  the  registrant  must 
begin  sending  individual  copies  to  that 
security  holder  within  30  days  after  the 
registrant  receives  revocation  of  the 
security  holder's  consent. 

(iv)  Definition  of  address.  For 
purposes  of  this  section,  address  means 
a  street  address,  a  post  office  box 
number,  an  electronic  mail  address,  a 
facsimile  telephone  number,  or  other 
similar  destination  to  which  paper  or 
electronic  documents  are  delivered, 
unless  otherwise  provided  in  this 
section.  If  the  registrant  has  reason  to 
believe  that  the  address  is  a  street 
address  of  a  multi-unit  building,  the 
address  must  include  the  unit  number. 

Note  to  paragraph  (e)(1).  A  person  other 
than  the  registrant  making  a  proxy 
solicitation  may  deliver  a  single  proxy 
statement  to  security  holders  of  record  who 
have  separate  accounts  and  share  an  address 
if:  (a)  The  registrant  has  followed  the 
procedures  in  this  section:  and  (b)  the 
registrant  makes  available  the  shared  address 
information  to  the  person  in  accordance  with 
§240,14a-7(a)(2)(i)  and  (ii), 
***** 

6,  Section  240,14a-7  is  amended  by 
revising  paragraphs  (a)(2)(i)  and  (ii)  and 
designating  the  existing  note  to 
§  240.14a-7  as  Note  1.  revising  the 
heading  to  the  notes,  and  adding  Note 
2  to  read  as  follows: 

§  240.14a-7  Ooligatlons  ot  registrants  to 
provide  a  list  of,  or  mail  soliciting  materials 
to,  security  tiolders. 

***** 

(a)*   *   * 

(2)  *   *  ♦ 

(i)  Mail  copies  of  any  proxy  statement, 
form  of  proxy  or  other  soliciting 
material  furnished  by  the  security 


holder  to  the  record  holders,  including 
banks,  brokers,  and  similar  entities, 
designated  by  the  security  holder.  A 
sufficient  number  of  copies  must  be 
mailed  to  the  banks,  brokers,  and 
similar  entities  for  distribution  to  all 
beneficial  owners  designated  by  the 
security  holder.  If  the  registrant,  banks, 
brokers  or  similar  entities  have  received 
implied  or  written  consent  to  deliver  a 
single  proxy  statement  to  security 
holders  residing  at  a  shared  address  in 
accordance  w'th  the  procedures  in 
§240,14a-3(e)(l).  §  240,14b-l(b)(2).  or 
§240.14b-2(b)(3),  a  single  copy  of  the 
proxv  statement  furnished  by  the 
security  holder  shall  be  mailed  to  that 
address.  The  registrant  shall  mail  the 
security  holder  material  with  reasonable 
promptness  after  tender  of  the  material 
to  be  mailed,  envelopes  or  other 
containers  therefor,  postage  or  payment 
for  postage  and  other  reasonable 
expenses  of  effecting  such  mailing.  The 
registrant  shall  not  be  responsible  for 
the  content  of  the  material:  or 

(ii)  Deliver  the  following  information 
to  the  requesting  security  holder  within 
five  business  days  of  receipt  of  the 
request:  a  reasonably  current  list  of  the 
names,  addresses  and  security  positions 
of  the  record  holders,  including  banks, 
brokers  and  similar  entities  holding 
securities  in  the  same  class  or  classes  as 
holders  which  have  been  or  are  to  be 
solicited  on  management's  behalf,  or 
any  more  limited  group  of  such  holders 
designated  by  the  security  holder  if 
available  or  retrievable  under  the 
registrant's  or  its  transfer  agent's 
security  holder  data  systems:  the  most 
recent  list  of  names,  addresses  and 
security  positions  of  beneficial  owners 
as  specified  in  §  240.14a-13(b),  in  the 
possession,  or  which  subsequently 
comes  in  the  possession,  of  the 
registrant:  and  the  names  of  security 
holders  residing  at  a  shared  address  that 
have  consented  to  deliver,'  of  a  single 
copy  of  proxy  materials  to  a  shared 
address,  if  the  registrant  has  received 
implied  or  written  consent  in 
accordance  with  §  240. 14a-3(e)(l).  All 
security  holder  list  information  shall  be 
in  the  form  requested  by  the  security 
holder  to  the  extent  that  such  form  is 
available  to  the  registrant  without 
undue  burden  or  expense.  The  registrant 
shall  furnish  the  security  holder  with 
updated  record  holder  information  on  a 
daily  basis  or.  if  not  available  on  a  daily 
basis,  at  the  shortest  reasonable 
intervals,  provided,  however,  the 
registrant  need  not  provide  beneficial  or 
record  holder  information  more  current 
than  the  record  date  for  the  meeting  or 
action. 
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Notes  to  §240. 14a-7. 

1.  *    *    * 

2.  When  providing  the  information 
required  by  §240.14a-7(a)(l)(ii),  if  the 
registrant  has  received  impHed  or  written 
consent  to  householding  in  accordance  with 
§  240.14a-3(e)(l),  it  shall  exclude  from  the 
number  of  record  holders  those  to  whom  it 
does  not  have  to  deliver  a  separate  proxy 
statement. 

7.  Section  240.14a-101  is  amended  by 

adding  Item  23  to  read  as  follows: 

§240.14a-10l     Schedule  14A  Information 
required  in  proxy  statement. 

***** 

Item  23.  Delivery  of  documents  to  security 
holders  residing  at  a  shared  address.  If  one 
annual  report  and/or  proxy  statement  is 
being  delivered  ("householded")  to  two  or 
more  security  holders  who  share  an  address 
in  accordance  with  §  240.14a-3{e)(l),  furnish 
the  following  information: 

(a)  State  that  only  one  annual  report  and/ 
or  proxy  statement  is  being  delivered  to 
multiple  security  holders  residing  at  a  shared 
address  unless  the  registrant  has  received 
contrary  instructions  from  one  or  more  of  the 
security  holders; 

(b)  Undertake  to  deliver  promptly  upon 
written  or  oral  request  a  separate  copy  of  the 
annual  report  and/or  proxy  statement  to  a 
security  holder  residing  at  a  shared  address 
to  which  a  single  copy  of  the  documents  was 
delivered; 

(c)  Provide  instructions  as  to  how  a 
security  holder  can  notify  the  registrant  that 
the  security  holder  wishes  to  receive  a 
separate  annual  report  and/or  proxy 
statement  in  the  future;  and 

(d)  Provide  instructions  how  security 
holders  sharing  an  address  can  request 
householding  if  they  are  receiving  multiple 
copies  of  the  annual  report  and/or  proxy 
statement. 

8.  Section  240, 14b- 1  is  amended  bv 
adding  a  note  following  paragraph  (b)(2) 
and  by  addinc  paratjraph  {c)l3]  to  read 
as  follows: 

§240.14b-1     Obligation  of  registered 
brokers  and  dealers  In  connection  with  the 
prompt  forwarding  of  certain 
communications  to  beneficial  owners. 

***** 

(b)(2)*    *    * 

Note  to  paragraph  (b)(2):  The  broker  or 

dealer  mav.  on  its  own  initiative,  or  at  the 


request  of  a  registrant,  deliver  one  annual 
report,  proxy  statement,  or  information 
statement  to  more  than  one  beneficial  owner 
residing  at  a  shared  address  if  the 
requirements  set  forth  in  §  240.14a- 
3(e)(l)(with  respect  to  annual  reports  and 
proxy  statements),  and  §  240.14c-3(c){with 
respect  to  annual  reports  and  information 
statements)  applicable  to  registrants  are 
satisfied  instead  by  the  broker  or  dealer. 

***** 

(c)  *   *    * 

(3)  In  its  response  pursuant  to 
paragraph  (b)(1)  of  this  section,  a  broker 
or  dealer  shall  not  include  information 
about  proxy  statements,  information 
statements  or  annual  reports  that  will 
not  be  delivered  to  security  holders 
residing  at  a  shared  address  because  of 
the  broker  or  dealer's  reliance  on  the 
householding  procedures  referred  to  in 
the  Note  to  paragraph  (b)(2)  of  this 
section. 

9.  Section  240.14b-2  is  amended  by 
adding  a  note  to  paragraph  (b)(3)  and  by 
adding  paragraph  (c)(4)  to  read  as 
follows: 

§240  14b-2     Obligation  of  banks 
associations  and  other  entitles  that 
exercise  fiduciary  powers  in  connection 
with  the  prompt  forwarding  of  certain 
communications  to  beneficial  owners. 
***** 

(b)(3)  *   *   ♦ 

Note  to  parauraph  |bl(3):  The  bank  may,  on 
its  own  initiative,  or  at  the  request  of  a 
registrant,  deliver  one  annual  report,  proxy 
statement,  or  information  statement  to  more 
than  one  beneficial  owner  residing  at  a 
shared  address  if  the  requirements  set  forth 
in  §  240.14a-3(e)(l)  (with  respect  to  annual 
reports  and  proxy  statements),  and 
§  240.14c-3(c)  (with  respect  to  annual  reports 
and  information  statements)  applicable  to 
registrants  are  satisfied  instead  by  the  bank. 


(c)  *    *    * 

(4)  A  bank  shall  not  include 
information  in  its  response  pursuant  to 
paragraphs  (b)(l)(ii)(A)  of  this  section 
proxy  statements,  information 
statements  or  annual  reports  that  will 
not  be  delivered  to  security  holders 
residine  at  a  shared  addf^ss  because  of 


the  bank's  reliance  on  the  householding 
procedures  referred  to  in  the  Note  to 
paragraph  (b)(3)  of  this  section. 

10.  Section  240.14c-3  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§24014c-3      Annufl 
security  holders 


^eport  to  oe  Ujrnisnec 


(c)  A  registrant  will  be  considered  to 
have  delivered  an  annual  report  or 
information  statement  to  security 
holders  of  record  who  share  an  address 
if  the  requirements  set  forth  in 
§  240.14a-3(e)(l)  are  satisfied. 

11.  Section  240.14c-101  is  amended 
by  adding  Item  5  to  read  as  follows: 

§  240.1 4c-1 01     Schedule  14C  Information 
required  In  information  statement 

Item  5.  Delivery  of  documents  to  security 
holders  residing  at  a  shared  address.  If  one 
annual  report  and/or  information  statement 
is  being  delivered  ("householded")  to  two  or 
more  security  holders  who  share  an  address 
in  accordance  with  §240.14a-3(e)(l),  furnish 
the  following  information: 

(a)  State  that  only  one  annual  report  and/ 
or  proxy  statement  is  being  delivered  to 
multiple  security  holders  residing  at  a  shared 
address  unless  the  registrant  has  received 
contrary  instructions  from  one  or  more  of  the 
security  holders: 

(b)  Undertake  to  deliver  promptly  upon 
written  or  oral  request  a  separate  copy  of  the 
annual  report  and/or  information  statement 
to  a  security  holder  residing  at  a  shared 
address  to  which  a  single  copy  of  the 
documents  was  delivered; 

(c)  Provide  instructions  as  to  how  a 
security  holder  can  notify  the  registrant  that 
the  security  holder  wishes  to  receive  a 
separate  annual  report  and/or  information 
statement  in  the  future;  and 

(d)  Provide  instructions  how  security 
holders  sharing  an  address  can  request 
householding  if  they  are  receiving  multiple 
copies  of  the  annual  report  and/or 
information  statement. 

Dated:  November  4,  1999. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary'. 
[FR  Doc.  99-29532  Filed  11-15-99;  8:45  am] 
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REMINDERS 
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editorially  compiled  as  an  aid 
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significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  16, 
1999 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Telecommunications  loans: 
General  policies,  types  of 
loans  and  loan 
requirements,  published  9- 
17-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs    approval  and 
promulgation    State  plans 
for  designated  facilities  and 
pollutants 

Delaware    published  9-17-99 
Delaware,  correction; 
published  9-29-99 
Superfund  program 
National  oil  and  hazardous 
substances  contingency 
piar-> — 

National  priorities  list; 
update;  published  9-17- 
99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services; 
Federal-State  Joint  Board 
on  Universal  Service — 
Universal  senyice  order: 
published  1^-16-99 

Practice  and  procedure 
Wireless  transfers  and 
assignments,  time  for 
consummation  and 
notification    published  11- 
16-99 
Radio  broadcasting; 
Broadcast    broadcast  cable 
and  cable  Multipoint 
Distribution  Sen/ice  cross- 
ownership  attribution 
rules:  regulatory  review; 
published  9-17-99 
Effective  date:  published 
11-3-99 
Television  broadcasting: 
Broadcast  television; 
national  ownership  rule 
compliance:  published  9- 
17-99 

Effective  date   published 
10-6-99 
Television  satellite  stations; 
policy  and  rules  review, 
published  9-17-99 


FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure. 
Technical  amendments; 
published  11-16-99 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Fairchild    published  ifi-7-99 
TREASURY  DEPARTMENT 
Organization,  functions,  and 
authority  delegations: 
Offical  designation  in  case 
of  absence,  disability,or 
vacancy:  published  11-16- 
99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Penshable  Agricultural 

Commodities  Act; 

implementation: 

Limited  liability  companies; 
recognition  as  legal 
entities;  comments  due  by 
11-24-99;  published  10- 
25-99 
Tobacco  inspection; 
Flue-cured  tobacco — 
Elimination  of  interference, 
distraction,  and  outside 
influence  on  tobacco 
grading;  comments  due 
by  11-26-99;  published 
9-27-99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 
User  fees: 
Veterinary  services — 
Export  certificate 

endorsements; 

comments  due  by  11- 

22-99;  published  9-23- 

99 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
White  abalone;  comments 
due  by  11-22-99; 
published  9-24-99 
Marine  mammals: 
Incidental  taking — 
U.S.  Navy:  operations  of 
Surveillance  Towed 
Array  Sensor  System 
Low  Frequency  Active 
Sonar;  comments  due 


by  11-22-99:  published 

10-22-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR), 

Price  reasonableness  and 
commierciality 
determination:  comments 
due  by  11-23-99: 
published  9-24-99 

Recycled  products  and 
environmentally  preferable 
services,  commients  due 
by  11-22-99:  published  9- 
23-99 
EDUCATION  DEPARTMENT 
Postsecondan/  education 

Preparing  Tomorrow  s 
Teachers  to  Use 
Technology  Program, 
comments  due  by  11-22- 
99:  published  10-22-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs   approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

Pennsylvania:  comments 
due  by  11-26-99, 
published  10-27-99 
Air  quality  implementation 
plans 

Preparation,  adoption,  and 
submittal — 

Motor  vehicle  inspection/ 
maintenance  program 
requirements:  comments 
due  by  11-23-99: 
published  1i -16-99 
Air  quality  Implementation 
plans:  approval  and 
promulgation:  various 
States 

District  of  Columbia; 
comments  due  by  11-26- 
99:  published  10-27-99 
Hazardous  waste 
Identification  and  listing — 

Chlorinated  aliphatics 
production  wastes: 
comments  due  by  1 1- 
23-99:  published  8-25- 
99 
Pesticides:  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Spinosad,  comments  due  by 
11-22-99,  published  9-23- 
99 
Tebufenozide:  comments 
due  by  11-22-99: 
published  9-22-99 
Radiation  protection  programs: 
Yucca  Mountain,  NV, 
environmental  protection 
standards,  comments  due 
by  11-26-99:  published  8- 
27-99 

Public  hearings. 
comments  due  by  11- 


26-99,  published  10-1- 
99 

EXECUTIVC  OFFICE  OF  THE 

PRESIDENT 

National  Drug  Control  Policy 

Office 

Freedom  of  Information  Act; 
implementation:  comments 
due  by  11-22-99:  published 
9-22-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations,  table 
of  assignments. 
Oklahoma:  comments  due 

by  11-26-99,  published 

10-6-99 
Oregon:  comments  due  by 

11-26-99:  published  10-6- 

99 

FEDERAL  TRADE 
COMMISSION 

Privacy  Act,  implementation; 
comments  due  by  11-26-99 
published  10-27-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Price  reasonableness  and 

commercialily 

determination,  comments 

due  by  11-23-99, 

published  9-24-99 
Recycled  products  and 

environmentally  preferable 

services,  comments  due 

by  11-22-99:  published  9- 

23-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act:  implementation; 
comments  due  by  1 1-26-99, 
published  10-26-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office, 

Health  and  Human  Services 

Department 

Privacy  Act:  implementation: 

comments  due  by  11-26-99: 

published  10-26-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mnne  land 

reclamation  plan 

submissions: 

Oklahoma,  comments  due 
by  11-22-99;  published 
10-22-99 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board— 
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Cost  accounting  practices 
changes    meeting, 
comments  due  by  11- 
22-99    published  10-19- 
99 

NATIONAL  AERONAUTICS 
ANO  SPACE 
ADMtfNSTRATION 

Federal  Acquisition  Requlation 

(FAR). 

Pnce  reasonableness  and 

commercialify 

determination    comments 

due  by  11-23-99 

published  9-24-99 
Recycled  products  and 

environmentally  preferable 

services:  comments  due 

by  11-22-99,  published  9- 

23-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Corporate  credit  unions: 
comments  due  by  ii-26- 
99:  published  7-28-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties 
Repurchase  agreements  and 
refunded  secunties 
treatment  as  acquisition  of 
underlying  securities, 
comments  due  by  11-23- 
99,  published  9-29-99 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Ports  and  waterways  safety: 
Hudson  River,  NY    safety 
zone:  comments  due  by 
11-24-99    published  10- 
25-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel,  nondiscrimination  on 
basis  of  disability:  and 
federally  assisted  programs 
and  activities 
Equipment  to  facilitate 
boarding  of  aircraft  by 
individuals  with  disabilities: 
comments  due  by  11-24- 
99:  published  8-26-99 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives. 


Aerospatiale,  comments  due 

by  11-24-99,  published 

10-25-99 
Airbus:  comments  due  by 

11-26-99    published  10- 

27-99 

Boeing,  comments  due  by 

11-22-99    published  10-6- 

99 
Bombardier,  comments  due 

by  11-26-99:  published 

10-27-99 
British  Aerospace, 

comments  due  by  11-26- 

99:  published  10-26-99 
CFE  Co,,  comments  due  by 

11-22-99    published  9-23- 

99 

Fairchiid.  comments  due  by 
11-24-99,  published  9-23- 
99 

Lockheed:  comments  due 

by  11-22-99    published 
10-6-99 
Pratt  &  Whitney,  comments 
due  by  11-22-99: 
published  9-23-99 
Robinson  Helicopter  Co  : 
comments  due  by  11-22- 
99:  published  9-22-99 
Airworthiness  standards: 
Speciai  conditions — 
Boeing  Model  747-100, 
-100B.  -100B  SUD, 
-200B,  -200C,  -200F, 
and  -300  senes 
airplanes,  comments 
due  by  11-22-99: 
published  10-8-99 
Class  D  airspace,  comments 
due  by  11-22-99:  published 
9-22-99 

Class  E  airspace    comments 
due  by  1 1-26-99    pubiisheo 
10-26-99 

TREASURY  DEPARTMENT 

Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages 
Hard  cider,  comments  due 
by  11-26-99:  published  9- 
27-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes 
Tax-exempt  bonos  issued 
by  State  and  local 
governments:  arbitrage 
restnctions:  comments 


due  by  11-26-99: 
published  8-27-99 
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session  of  Congress  which 
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may  be  used  m  conjunction 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
puoiishec  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Phnting 
Office.  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http;// 
www  access.gpo.gov/nara/ 
index.html    Some  laws  may 
not  yet  be  available 

H.R.  441/P.L.  106-95 
Nursing  Relief  for 
Disadvantaged  Areas  Act  of 
1999  (Nov.  12,  1999;  113 
Stat    1312^ 

H.R.  609/P.L.  106-96 
To  amend  the  Export  Apple 
and  Pear  Act  to  limit  the 
applicability  of  the  Act  to 
apples.  (Nov.  12,  1999;  113 
Stat,  1321) 

H.R.  915/P.L.  106-97 

Tc  authorize  a  cost  of  living 
adiustment  in  the  pay  of 
administrative  law  judges. 
(Nov.  12.  1999:  113  Stat. 

1322. 

H.R.  974/P.L.  106-98 
Distnct  of  Columbia  College 
Access  Act  of  1999  (Nov.  12. 
1999:  113  Stat    1323) 

H.R.  2303/P-L.  106-99 

History  of  the  House 
Awareness  and  Preservation 
Act  (Nov    12.  1999:  113  Stat. 

1330) 

H.R.  3122/P.L.  106-100 

To  pe^'mit  the  enrollment  in 
the  House  of  Representatives 


Child  Care  Center  of  children 
of  Federa:  employees  who  are 
not  employees  of  the 
legislative  branch,  (Nov   12, 
1999:  •'•'3  Sta;    "332' 

H.J.  Res.  54^  L    106-101 
Granting  the  consent  of 
Congress  to  the  Missouri- 
Nebraska  Boundary  Compact. 
(Nov.  12,  1999;  113  Stat. 
1333) 

S    900/P.L    106-102 

Gramm-Leach-Bliley  Act  (Nov. 

12.  1999:  113  Stat    1338) 

H.R.  348/P  L    106-103 

To  authorize  the  construction 
of  a  monument  to  honor  those 
who  have  served  the  Nation's 
civil  defense  and  emergency 
management  programs   (Nov. 

13,  1999:  113  Stat    i482) 

H,R    306VP.L    106-104 
To  amend  the  immigration 
and  Nationality  Act  to  extend 
for  an  additional  2  years  the 
penod  tor  admission  of  an 
alien  as  a  nonimmigrant  under 
section  101(a)(15)(S)  of  such 
Act.  and  to  auttronze 
appropnations  for  the  refugee 
assistance  program  under 
chapter  2  of  title  IV  of  the 
immigration  and  Nationality 
Act.  (Nov.  13,  1999;  113  Stat. 
1483) 

Last  List  November  15.  1999 


Public  Laws  Electronic 
Notification  Service 

(PENS) 


PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  wvkrw.gsa.gov/ 
archives/publaws-l.html  or 
send  E-mai'  tc 
listserv©www  gsa.gov  with 
the  'odowing  lex*  -ressdoe: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  stnctly 
to.'  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
1999/2000 

A-  the  uttiuai  handbook  of  the  Federal  Government,  the 

Munuiil  IS  ihc  hc-t  vource  o\'  int'ormation  on  the  activities. 
lutKiions.  organ. /atii>n.  aiui  principal  officials  of  the  agencies 
ot  the  legislate,  iinlkial,  and  executive  branches.  It  also 
includes  inturm.iium  on  quasi-official  agencies  and  inter- 
national oriiani/aiions  m  vvhich  the  United  States  participates. 

PaniciilarK  helptul  for  those  interested  in  where  to  go  and 
who  to  ^onta^i  ahoui  a  Mibject  of  particular  concern  is  each 
a'jcncs  s  ■Sources  ot  Intormation"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  act!\  liies.  contracts  and  grants,  employment, 
publications  and  tllnis,  jv.J.  many  other  areas  of  citizen 
interest  The  Md'uuil  also  includes  comprehensive  name  and 
agency/subiect  ine!e\cs. 

Of  sigmticani  historical  interest  is  Appendix  B,  which  lists 
the  aiiencies  and  functions  of  the  Federal  Government  abolish- 
ed, transierred.  or  renamed  subsequent  to  March  4,  1933. 

1  he  ManiiLii  is  published  by  the  Office  of  the  Federal 
Reiiister,  National  Xrehives  and  Records  Administration. 


$46  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


m?6miAMN 


f*^a.CAr)t>4S  *  ^LfiKX'":.^^  »  ll-C.ron.'C  -^rco.' 


OrcJer  Processing  ZoQe 

*7917 


VISA 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202 1  512-2250 

Phone  vour  orders  (202l  512-1800 


E]  YES.  please  send  me  copies  of  The  United  States  Government  Manual  1999/2000, 

S/N  1)69-000-00109-2  at  $46  ($57.50  foreign)  each. 

Total  cost  of  nn  order  is  S .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change 

Please  Choose  Method  of  Payment: 

I I   Check  Payable  to  the  Superintendent  o\  Documents 

I I   GPO  Deposit  .-Xccount 


t  imp.inv  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I     I   VISA       n  MasterCard  Account 


-D 


StfL-fl  .iilJress 


C  :ls.  M.ilo.  ZlPccxIe 


[Jawinu-  phono  including  area  code 


1 

Thank  you  for 

(Credil  card  exriratmn  Jatei                   „„,,,  ,^,^„..i 

* 

YES     NO 


Purchase  ,'njc'  lunilxT  (optional) 

Ma>  we  makevournanityaddnssaviulabk:  toothtriTiailers?      | |   | | 


.Authonzing  sisjnaturf 

Mail  To:   Superintendent  of  Dcxuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


4/99 


/    / 


V--€   <V-^fc«-A-«^/y/ 


-C-fc 


/^r,U/^    ^W 


OJIIUJU-A/,  ''J   ^AAM.3k-<iA^ 


Public  Papers 
of  the 
Presidents 
of  trie 
United  States 

William  .T.  riinfon 

l!<9:i 

t  Book  I ) $51  ()(i 

1 998 

(  Book  II)  S.") !.()(( 

1994 

(Book  I) $5t!  (HI 

1994 

(  Book  m   $.'>2  00 

1 99.-) 

5  Book  I) SbU.UU 

1995 

(Book  II)  St»5  (Ml 

1  99«> 

(  Book  T") Si»iH  (HI 

1  99H 

(Book  II)  $72.00 

1997 

I  Book  1) $69.00 

1997 

(Book  in   S7S()(I 


Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 

(Rev  wzma) 


The  .iiitiicntii   t-\t  briurd  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  PreSiOential 
policies  and  announcements  It 
contains  the  full  tax*  of  the 
President's  public  speeches. 
statements,  messages  to 
Congress,  news  conferences  and 
other  Presidential  materials 
released  by  the  White  House 


W/ 


Monday,  ianuarj'  13. 5W7 
Volume  3.^— Number  2 
P«ge  7-40 


The  WeeKiy  Compilation  carries  a 
Monday  dateline  and  covers 
materials  released  dunng  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  cnecKhst  of  White 
House  press  releases  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Supcrii.iciident  of  Documcnls  Subscription  Order  Form 


VISA 


*  5420 


Charge  your  order 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  \our  orders  (202)  512-1800 


Lj  yes  rl^  '^^    I'  "^ one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  ( PD  i  vn  I  can 

keep  up  '.f  i.l.:tL  .IP,  ^'rc■^idential  activities. 

D  $137.00  First  Class  Mail         D   S80.00  Regular  Mail 

I  he  uttal  o'st  .i|  nw  ^>r  Jcr  is  S Price  ineludt-N  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Internalional  custurncrs  please  add  25%. 

Please  Choose  Method  of  Payment: 

i I  Check  Pavable  to  the  Supenntendent  of  Documents 

i I   GPO  Deposit  Account         I     I     i     I     i     I     i  1  -  1 | 

I I   Vi.S.A       ! 1   MasterCard  .Account 


(  iiTipan\  or  personal  name 


(Please  type  or  print) 


Ndcl'ii'TMl  .uklr-,'ss'attenlion  line 
Street  ,i^-!drl■^^ 


C'llv,  St.iic,  /li'  .'Hie 


1        1        1        i        :        1        i        1 

Thank  you  for 

(Credit  ^.ard  e\pir>itK'n  dale  i                   ,.,^„^  nw-Mor-i 

Divtime  phone  :r.vludini;  area  code 


YES     NO 


i^reha^e  .irder  ruiinher  loptiDnali 

Ma%  we  make  Mmr  nanie/addriss  a>ailabk'  fn  other  mijilers?      | |   | I 


Authon/^ing  Mgnaiure 

Mail  To:  Supenntendent  of  Documents 

RO.  Box  371454,  Pittsburgh,  P.A  1.^2.^0-7954 


1/97 


e 
are 


of  the 


> 


VISA 


512-2250 
512-1800 

3)  so  I  can 


:hanse 


:uments 


tk  you  for 
lur  order! 

1/97 


)-79?4 


^OL 


64 


ISS 

2 
2 

0 


NO 


16 


999 


Printed  on  recvxlul  piper 


JMI 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


11-17-99 
jVol.  64  No.  221 


Wednesday 
November  17,  1999 


s 


S  i 


United  States 
Government 
Printing  Office 

S^PERiNTENDEM 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use,  S300 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


■*  *  ■*  *  •»  -^  A  A  A  ;^  A  ^  >k  A  *  *  A  q  _  HT  r  T  T 

A    FR         UMI       346U    DEC       99 


UMI 

PERIODICALS 
PO  BOX  1346 
ANN  ARBOR 


R 


4G1 


CHECK  IN 
MJ   48106 


i/OL 


64 


ISS 

2 
21 

1 


NO 


17 


999 


JMI 


11-17-99 
Vol.  64 
Pages  625 


11-17-99 

Vol.  64         No.  221 

Pages  62561-62970 

■■ 

^^    J 

Wednesday 
November  17.  1999 

m 

^^    1 

I 

4 

mw           MASSES 

r 

"^    ^ 

L^    i 

^ 

L    jI     1 

I 

^ 

—   — 

.... 

IH        I.I     1 

m 

1 

LLl 

f  ^. 

r  1  1 

t^ 

II||||HM>IU||| 

t 

II 


Federal  Res^ister/ Vol.  64,  No.  221  'Wednesday,  November  17.  1999 


The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday  -'m  ept  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  IX:  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  puhlu  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg 

The  seal  of  the  \ational  An  hives  and  Records  Administration 
authenticates  'lie  federal  Register  d.s  the  official  serial  publication 
►■strfblished  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the    (inttTits  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C,  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphii  s  tr.m  volume  59,  Number  1  (January  2,  1994)  forward. 
(;PO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  'tie  World  Wide  Web,  connect  to  the  Federal  Re^ster  at  http:/ 
.www, access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov.  or  by  dialing  (202)  512-1661  with  a  computer 
and  modem.  When  using  Telnet  or  modem,  type  swais,  then  log 
in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  bv  E-mail  at  gpoaccess@gpo.gov;  bv  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

I  he  annual  subscription  price  for  the  Federal  Register  paper 
eiiitiun  IS  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscnptiun;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handline.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
.Account,  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
1T250-7954. 

There  are  nn  rpstrictions  on  the  republication  of  material  appearing 
m  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number    Example:  64  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


public: 

Subscriptions: 

Pti[)er  or  fiche  202- 

Assistance  with  public  subscriptions 
General  online  information  202-512-1530;  1-888- 

Sinsle  copies/liack  copies: 

Paper  or  fiche 

Assistant  e  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  ur  fiche 

Assistance  with  Federal  agency  subscriptions 


■512-1800 
512-1806 
293-6498 

512-1800 
512-1803 


523-5243 
523-5243 


FOR 


WHO: 
WHAT 


WHY; 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

.■\ny  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations, 

Sponsored  by  the  Office  of  the  Federal  Register, 

Free  public  briefings  (approximately  3  hours)  to  present: 

1,  The  regulatorv-  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public  s  role  in  the  development  regulations. 

2,  The  relationship  bietween  the  Federal  Register  and  Code 
of  Federal  Regulations, 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  .^n  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WVIEN:  December  7.   1999  at  9:00  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

BOO  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


® 


Printed  on  recycled  paper. 


Contents 


Federal  Register 

Vol.  64,  No,  221 

Wednesday,  November  17,  1999 


Agriculture  Department 

>•■>-  .\iumdi  diid  Plant  Health  Inspection  Service 

■Sep  Farm  Service  Agency 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

S/'r-  Rural  Utilities  Service 

NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Forest  Research  Advisory  Council;  membership,  62645 

Senior  Executive  Service: 
Pf'r{nrmdnce  Review  Board;  membership,  62645-62647 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Livestock  dnd  poultry  disease  control: 
Pseudorabies  in  swine;  payment  of  indemnity,  62569- 

625-0 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Amenrariv  with  Disabilities  Act  and  Architectural  Barriers 
Act,  implementation: 
Accessibility  guidelines — 

Buildings  and  facilities:  construction  and  alterations, 
b2622 
NOTICES 
Meetings: 
Public  Rights-of-Way  Access  Advisorv  Committee,  62647 

Arts  and  Humanities.  National  Foundation 

Sef  National  Fnundatum  on  the  Arts  d.nd  the  Humanities 

Census  Bureau 

NOTICES 

Reports  and  guidance  documents;  availability,  etc: 
Wholesale  trade  report  (monthly  series);  change  from 
print  publication  to  intecess,  62648 

Coast  Guard 

RULES 

Ports  and  waterwavs  safetv: 

Narragansett  Bav  et  al,  RI;  safety  zone,  62586-62588 

Commerce  Department 

See  C^ensu.s  Bureau 

See  Fxpnrt  Administration  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanu  and  .-Ktmo^pheru  .Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

(iotton,  wool,  and  nidn-nidde  textiles; 
Dominican  Republic,  62656-62657 
Malaysia.  62657-626.58 
Nepal,  62658 
Sri  Lanka,  62659 
Turkey.  62659-62660 
Inited  .\rab  Emirates.  62660-62661 


Customs  Service 

RULES 

Privacy  Act;  implementation,  62585-62586 
PROPOSED  RULES 

Customs  financial  and  accounting  procedure: 
Endorsement  of  checks  deposited,  62619-62620 

Mechandise,  special  classes: 
Products  of  forced  or  indentured  child  labor;  prohibited 
importation  and  seizure,  62618-62619 

Defense  Department 

NOTICES 

Federal  Activity  Inventory  Refonn  Act;  implementation. 

62661 
Meetings: 
Defense  Intelligence  Agency  Joint  Military  Intelligence 
College  Board  of  Visitors,  62661-62662 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Program  development  and  implementation  program, 
62945-62969 
English  literacy  and  civics  education  demonstration 

grants,  62919-62941 
National  Assessment  of  Educational  Progress  Secondarv' 
Analysis  Program,  62944 
Meetings: 
School-to-Work  Opportunities  Advisory  Council,  62662 

Employment  and  Training  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Migrant  child  labor  demonstration  grant  program,  62695- 
62701 

Energy  Department 

See  Enert;v  iniurmation  Administration 
See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

NOTICES 

Atomic  energy  agreements;  direct  distribution  of  radioactive 

material  to  Canada,  62662 
Meetings: 
Enviroimiental  Management  Site-Specific  Advisory 
Board — 
Nevada  Test  Site,  NV,  62663 
Rocky  Flats.  CO,  62662-62663 
National  Petroleum  Council,  62663 

Energy  Information  Administration 

NOTICES 

•Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  62663- 
62664 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
ClopjTahd,  62588-62594 


IV 


Federal  Register    Vol.  64,  No.  221 /Wednesdav,  November  17,  1999  /  Contents 


NOTICES 

Meetings: 
r;hildren's  Health  Protection  Advisory  Committee,  62668 

Witcr  pollution  control: 
i\(i  (iisi  harsp  znno  determinations — 

Fdoriiia    HJt)t>H-h_ht)q 

Executive  Oftice  of  the  President 

See  Management  and  Budget  Office 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Regulations  and  Proredures  Technical  Advisory 

Conimittr.'    '.Jh4H 

Farm  Service  Agency 

RULES 

Program  regulations: 

Real  estate  and  chattel  appraisals;  regulatory 
streamlining.  62566-62569 
Special  programs: 

Small  hog  operation  payment  program,  62565 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Rolls-Rovce  pic,  62570-62572 
PROPOSED  RULES 
Airworthiness  directives: 

McDonnell  Douglas,  62613-62615  ,  62615-62618 
NOTICES 

Advisor\-  circulars:  availability,  etc.: 
Transport  catogor\-  airplanes — 

Airframe  ice  protecti(m  systems;  certification  guidance, 
6273.1 
Exemption  petitions:  summary  and  disposition,  62733- 

62736  .  62736-62737  ,  62737  ,  62737-62738 
Meetings: 
Communications/Surveillance  Operational 

Implementation  Team.  62738 
RTC:A.  Int;  .  B27JH  .  H2738-62739  .  62739 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  62669  ,  62670  , 

K2B70-62671  ,  62671 
Submission  for  OMB  review:  comment  request,  62671- 
62672 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etr:..  62672 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Various  States.  625qR-fi26nn  .  62596-62598  ,  62594- 
62.^q6 

NOTICES 

Disaster  and  emergency  areas: 
Pennsylvania.  62672 

Federal  Energy  Regulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 
Rate  schedules  filing — 
Government  land  use:  annual  (2000  FY)  fee  schedule 
charges,  62572-62580 


Practice  and  procedure: 

Corporate  officials  or  other  persons  to  receive  service: 
designation.  62580-62582 
NOTICES 
Hvdroelectrir  applications,  62665-62666  ,  62666—62667  , 

62667-62668 
Applicritions.  hearings,  determinations,  etc.: 

Colorado  Interstate  Gas  Co.,  62664 

Gulfstream  Natural  Gas  System.  L  L.C.,  62665 

Illinois  Power  Co..  62665 

Reliant  Energv  Gas  Transmission  Co.,  62665 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  62672 
Complaints  filed: 

Tampa  Bav  International  Terminals.  Inc.,  62672-62673 

Federal  Railroad  Administration 

RULES 

Steam  locomotives:  inspection  and  maintenance  standards. 
62827-62918 

Federal  Reserve  System 

NOTICES 

Federal  Reserve  bank  services: 

Automated  Clearing  House  credit  transactions: 
settlement-dav  finality.  62673-62676 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Precision  Castparts  Corp.,  et  al..  62676-62678 

Federal  Transit  Administration 

NOTICES 

.XgencA-  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  62739- 
62740 

Financial  Management  Service 

Sen  Fiscal  Service 
Fiscal  Service 

NOTICES 

Agencv  information  collection  activities: 

Proposed  collection:  comment  request,  62740-62741 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 

Santa  Monica  Mountains  hairstreak,  62641-62644 
Gulf  of  Maine  anadromous  Atlantic  salmon.  62627-6,2641 
NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Southwest  region:  three  National  Wildlife  Refuges, 
62683-62684 

Food  and  Drug  Administration 

RULES 

Color  additives: 

FD&C  Blue  No.  2-Aluminum  Lake  on  alumina  for 
coloring  bone  cement,  62582-62583 
Food  additive  petitions: 
Adjuvants,  production  aids,  and  sanitizers — 
N,N-bis  (2-hydroxvethvi)  alkvl  (C13-C15)  amine, 
62583-62585 


Federal  Register    \'nl,  64 .  No    221    Wednesc 


law  \()\"H!nh 


1999 /Contents 


V 


PROPOSED  RULES 
F(jL)d  for  human  cnnsumpfion: 
Food  labeling — 
Trans  fattv  acids  in  nutrition  labeling,  nutrient  content 
claims,  and  health  claims.  62745-62825 
NOTICES 

Mpciicai  devices: 
Class  11  devices:  premarket  notification  exemptions, 
62678-62679 

Health  and  Human  Services  Department 

See  Foo(i  and  Dnii^  Administration 

See  Health  Care  Financing  Administration 

Sep  Inspector  General  Office.  Health  and  Human  Services 

Department 

Health  Care  Financing  Administration 

See  Inspector  Ckmeral  Otfice.  Health  and  Human  Services 

Department 
NOTICES 

Agencv  information  collection  activities: 

Proposed  collection:  comment  request,  62679  ,  62679 

62680  .  62680  .  62680-62681 
Submission  for  OMB  review;  comment  request,  62681  , 

62681-62682 

Inspector  General  Office.  Health  and  Human  Services 
Department 

NOTICES 

Program  exclusions;  list,  62682-62683 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 

Privacy  A(  i;  implementation,  62586 
PROPOSED  RULES 

Privacy  Art:  implementation.  62620-62622 
NOTICES 

Agency  inform.itii'n  collection  activities: 

Proposed  collection;  comment  request,  62741  ,  62742  , 

62742-62743 

International  Trade  Administration 

NOTICES 
AntidumpniL;: 

Polyethylene  terephthalate  film,  sheet,  and  strip  from— 

Korea.  62648-62653 
Solid  urea  from — 
Armenia.  62654 
Various  countries,  62653-62654 

International  Trade  Commission  ~" 

NOTICES 

Import  investigations: 
.\mino  fluoro  ketone  compounds,  62686-62687 

(Chrome-plated  lug  nuts  from — 

China  and  Taiwan.  62687-62688 
Electroluminescent  flat  panel  displays  from— 

lapan, 62688 
Extruded  rubber  thread  from — 

Malaysia,  62689 
Cray  Portland  cement  and  riinker  ironi — 

\'arious  countries,  62689 
Hardware  logic  emulation  systems  and  components, 
62690 


Magnesium  from — 

Canada.  62690-62691 
Uranium  from — 
Various  countries,  62691 
Meetings:  Sunshine  Act,  62691 
Privacy  Act: 
Systems  of  records,  62691-62694 

Justice  Department 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  62694 

Labor  Department 

^"  inipiovment  and  Training  Administration 

NOTICES 
Meetings: 
School-to-VVork  Opportunities  Advisory  Council,  62662 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  62684 
Closure  of  public  lands: 

Nevada.  62685 
Meetings:  — 

District  Advisory  Council.  62685  — 

Survey  plat  filings: 

Minnesota.  62686 
Withdrawal  and  reservation  of  lands: 

Montana.  62686 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports.  62722-B2725 

Mississippi  River  Commission 

NOTICES 

Meetings;  Sunshine  Act,  62702 

National  Aeronautics  and  Space  Administration 

RULES 

Acquisition  regulations: 
Property  reporting  requirements,  62600-62603 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Combined  Arts  Advisory  Panel,  62702 

Fellowships  Advisory  Panel   R27n? 

National  Highway  Traffic  Satety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards; 

Motorcvcle  brake  systems,  62622-62627 
NOTICES 

Motor  vehicle  theft  prevention  standards;  exemption 
petitions,  etc.: 

Advanced  Bus  Industries,  LLC,  62740 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards;  Federal: 
Cryptographic  modules;  security  requirements.  62654- 
62655 


VI 


Federal  Register/ Vol, 


64,  No.  221 /Wednesday,  November  17,  1999 /Contents 


Meetings: 

Advanced  Technology  Visiting  Committee,  62655-62656 
Malcolm  Baldrige  National  Quality  Award- 
Board  of  Overseers,  62656 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Gulf  of  Maine  anadrnmous  Atlantic  salmon,  62627-62641 
NOTICES 

Fishery'  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  zone — 
Herring  Sea  and  Aleutian  Islands  pollock;  public 
workshop,  62656 

National  Science  Foundation 

NOTICES 

Meetings: 

Bioengineering  and  Environmental  Systems  Special 

Emphasis  Panel,  62702 
Research,  Evaluation  and  Communication  Special 

Emphasis  Panel,  62702-62703 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Reactor  Safeguards  Advisory  Committee,  62703-62704 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  62704-62722 

Office  of  Management  and  Budget 

See  Management  and  Budyt  Office 

Presidential  Documents 

PROCLAMATIONS 

Jugoslavia.  Ft'deral  Republic  of,  and  Serbia;  suspension  of 
entrv  into  I'.S,  of  persons  who  are  responsible  for 
repression  of  the  civilian  population  or  for 
policies  that  iib-.truct  democracy  (Proc.  7249),  62561- 
62562 
SD^'rl(lI  ohsenances: 

America  Recycles  Day  (Proc.  7250).  62563-62564 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  {"nnd  nnl  Drug  Administration 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Real  estate  ,ind  chattel  appraisals;  regulatory 
streamlining,  62566-62569 

Rural  Housing  Service 

RULES 

I'rogram  rfgulations: 
Keal  fstate  and  chattel  appraisals;  regulatory 
strtMinlining,  62566-62569 

Rural  Utilities  Service 

RULES 

Program  regulations: 

Real  estate  and  chattel  apraisals;  regulatory  streamlining, 
62566-62569 


State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
NIS  community  college  partnerships  program.  62726- 

62729 
Public  Policy  Partnership  for  the  Institute  of  Public 

Administration  at  Moscow  State  University  Project. 
62729-62732 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings; 

Agreements  filed;  weekly  receipts,  62732-62733 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
62733 
Applications,  hearings,  determinations,  etc.: 
Southern  Air  Transport.  Inc.  and  Southern  Air,  Inc., 
62732 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Western  Area  Power  Administration 

PROPOSED  RULES 

Energv  Planning  and  Management  Program- 
Integrated  resource  planning  approval  criteria,  62604- 
62613 


Separate  Parts  In  This  Issue 

Part  II 

Department  f)f  Health  and  Human  Services,  Food  and  Drug 

.Admministration,  62745-62825 

Part  III 

Department  of  Transportation.  Federal  Railroad 
Administration.  62827-62918 

Part  IV 

Department  of  Education.  62919-62941 

Part  V 

Department  of  Education,  62943-62944 

Part  VI 

Department  of  Education,  62945-62969 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders. 
and  notice  of  recently  enacted  public  laws. 


Federal  Register    \nj^64,  No.  221 /Wednesday.  November  17.  1999/Contents 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR  5Q  Qpq 

Proclamations:  Proposed  Rules: 

^249 62561  17  (2  documents) 62627 

^-  62563  62641 

Executive  Orders  224 62627 

13101  (see 

Proclamation 

^250) 62563 

7  CFR 

759 62565 

761  (2  documents) 62565 

62566 

762 62566 

1922 62566 

1941 62566 

1943 62566 

1945 62566 

1951 62566 

1955 62566 

1965 62566 

9  CFR 

52    62569 

10  CFR 
Proposed  Rules 
305     62604 

14  CFR 

3S        62570 

Proposed  Rules: 

39  2  documents) 62613 

62615 

18  CFR 

n 62572 

385 62580 

19  CFR 
Proposed  Rules 

12  62618 

2J  62619 

21  CFR 

74 62582 

178  62583 

Proposed  Rules: 

101 62746 

31  CFR 

1  (2  documents) 62585 

62586 
Proposed  Rules: 

62620 

33  CFR 

165 62586 

36  CFR 
Proposed  Rules: 

1190 62622 

1191 62622 

40  CFR 

^8C  62588 

44  CFR 

64  (3  documents) 62594. 

62596.  62598 

48  CFR 

'845 62600 

1852 62600 

49  CFR 

209 62828 

230  62828 

Proposed  Rules: 

57^  62622 


Federal  Ke 
Vol.  64,  N( 

Wednesday 
Title  3— 

The  Prf 


62561 


Federal  Register 
Vol.  64.  No.  221 

Wednesday.  November  17.  1999 


Title   3— 

The  President 


Presidential  Documents 


Prnrlamation  7249  of  Vnvpmbpr  12    I'I'in 

Suspension  of  Entry  as  Immigrants  and  Nonimmigrants  oi 
Persons  Responsible  for  Repression  (»f  the  Civilian  Population 
in  Kosovo  or  for  Policies  That  Obstruct  Democracv  in  the 
Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro) 
("FRY")  or  Otherwise  Lend  Support  to  the  Current  Covern- 
ments  of  the  FRY  and  of  the  Republic    ot  Serbia 


Bv  the  President  of  the  Cnited  States  of  America 

A  Proclamation 

In  light  of  the  actions  of  President  Slobodan  Milosevic  and  other  officials 
of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  ("FRY") 
and  the  Republic  of  Serbia  against  elements  of  the  civilian  population  of 
Kosovo,  including  actions  within  the  jurisdiction  of  the  International  Crimi- 
nal Tribunal  for  the  former  Yugoslavia;  in  light  of  actions  being  taken 
by  the  Milosevic  regime  to  obstruct  democracv  and  to  suppress  an  inde- 
pendent media  and  freedom  of  the  press  in  the  FRY.  Serbia.  Montenegro, 
and  Ko^tno:  and  in  light  of  the  ongoing  efforts  of  the  Milosevic  regime 
and  Its  .supporters  to  thwart  the  econnmir  sanctions  imposed  bv  the  United 
States  and  other  countries  against  rtu-  i  RY.  I  have  determined  that  it  is 
in  the  interests  of  the  United  States  to  suspend  the  entrv  into  the  United 
States  of  certain  officials  of  the  FRY  Government  and  the  Government  of 
the  Republic  of  Serbia  and  of  other  persons  who  either  act  in  support 
of  such  nffinals    fioliries  or  u ho  are  closely  associated  with  such  officials. 

NOW.  THEREFORE.  I  WILLIAM  J.  CLINTON,  by  the  powers  vested  in 
me  as  President  by  the  Constitution  and  the  laws  of  the  United  States 
of  America,  including  section  212(f)  of  the  Immigration  and  Nationality 
Act  of  1952.  as  amended  (8  U.S.C.  1182(f)).  and  section  301  of  title  3, 
United  States  Code,  hereby  find  that  the  unrestricted  immigrant  and  non- 
immigrant entry  into  the  United  States  of  persons  described  in  section 
1  of  this  proclamation  would,  except  as  provided  for  in  sections  2  through 
4  of  this  proclamation,  be  detrimental  to  the  interests  of  the  United  States. 
I  do  therefore  herebv  proclaim  that: 

Section  1.  The  immigrant  nnd  nonimmigrant  entry  into  the  United  States 
of  the  following  persons  is  hereby  suspended: 

(a)  Slobodan  Milosevic  and  other  persons  who.  as  senior  FRY  or  Serbian 
officials  or  as  members  of  the  FRY  and/or  Serbian  military  or  paramilitary 
forces,  formulated,  implemented,  or  carried  out  repressive  actions  against 
the  ri\-ilian  population  m  Kosovo; 

(b)  tJfficials  of  the  (^m  ernment  of  the  FRY  or  of  the  Republic  of  Serbia 
and  FR'^'  nationals  who  formulate,  implement,  or  carry'  out  policies  obstruct- 
ing or  suppressing  freedom  .-f  speech  or  of  the  press  in  the  FRY,  Serbia, 
Montenegro,  or  Kosovo,  or  who  r.therwise  are  obstructing  efforts  to  establish 

a  peaceful  and  stable  derncn  rac\-  ir.  th.fsp  areas- 

(c)  Officials  of  \hf'  (,o\ernnien;  of  the  FRY  or  of  the  Republic  of  Serbia 
and  FRY  nationals  who.  individually  or  as  officers  or  employees  of  business 
or  financial  entities,  engage  m  financial  transactions  that  materiallv  support 
the  Government  of  the  FR^'.  the  (Government  of  the  Republic  of  Serbia. 
Slobodan  Milosevic,  or  members  of  the  .Milosevic  regime;  and 
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(d)  Any  spouse,  minor  child,  close  relative,  or  close  personal  associate 
of  any  person  described  in  subsections  (a)  through  (c)  above,  if  the  entry 
into  the  United  States  of  such  spouse,  minor  child,  close. relative,  or  close 
personal  associate  would  not  be  in  the  interests  of  the  United  States  in 
light  of  the  objectives  of  this  proclamation. 

Sec.  2.  Section  1  shall  not  apply  with  respect  to  anv  person  otherwise 
covered  by  section  1  where  the  entry  of  such  person  would  not  be  contrary 
to  the  interests  of  the  United  .States. 

Sec.  3.  Persons  covered  by  sections  1  and  2  shall  be  identified  by  the 
Secretary  of  State,  or  the  Secretary's  designee,  in  the  Secretary  or  the  Sec- 
retary's designee's  sole  discretion,  pursuant  to  such  procedures  as  the  Sec- 
retary may  establish  under  section  5  below. 

Sec.  4.  Nothing  in  this  proclamation  shall  be  construed  to  derogate  from 
United  States  Government  obligations  under  applicable  international  agree- 
ments. 

Sec.  5.  The  Secretary  of  State  shall  have  responsibility  to  implement  this 
proclamation  pursuant  to  procedures  the  Secretary  may  establish. 

Sec.  6.  This  proclamation  is  effective  immediately  and  shall  remain  in 
effect,  in  whole  or  in  part,  until  such  time  as  the  Secretary  of  State  determines 
that  it  is  no  longer  necessary  and  should  be  terminated,  in  whole  or  m 
part. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-nine. 
and  of  the  Independence  of  the  United  States  of  .\merica  the  two  hundred 
and  twenty-fourth. 


(XriJOsX#^>>A  "ow^KK*^^ 


(FK  OcH     49-30152 
Filed   U-1&-99;  8:45  am] 
Billing  code  3195-01-P 


62563 


Federal  Register 
Vol.  64,  No.  221 

Wednesday,  November  17,  1999 


Title  3— 

The  President 


Presidential  Documents 


Prnrlamafion  72.">n  of  N'ovember  15,  1999 
America  Recycles  Dav.  1999 


Bv  the  President  ol  the  L  nited  .States  ot  America 

A  Proclamation 

Recycling  is  one  (Df  the  great  success  stories  in  America's  crusade  to  protect 
our  environment  and  preserve  our  natural  resources.  Americans  have  under- 
gone a  fundamental  change  in  attitude  about  recycling  during  the  past  4 
decades.  Where  most  Americans  and  many  industries  were  once  unmindful 
of  our  resources  and  careless  in  disposing  of  vk^aste  materials,  people  across 
our  country  now  recognize  the  importance  of  recycling  and  have  made 
it  part  of  their  daily  routine'^  In  1996  alone,  recycling  nationwide  diverted 
a  total  of  5:'  million  tons  of  material  away  from  landfills  and  incinerators— 
niore  than  a  quarter  of  our  country's  annual  municipal  solid  waste. 

Nonetheless,  the  recycling  process  is  complete  only  when  recovered  materials 
return  to  the  market  as  new  products  for  purchase  by  consumers.  The 
most  effective  wav  we  can  ensure  the  continued  success  of  recycling  in 
America  is  to  expand  markets  for  products  that  contain  recycled  materials. 
Buying  recycled  products  conserves  resources,  reduces  water  and  air  pollu- 
tion, saves  energy,  and  creates  jobs.  Producing  1  ton  of  paper  from  recycled 
pulp  saves  17  trees.  3  cubic  yards  of  landfill  space,  and  7000  gallons  of 
water  It  also  reduces  air  pollutants  by  60  pounds,  saves  390  gallons  of 
Oil,  and  conserves  420G  kilowatt  hours  of  energy— enough  to  heat  a  home 
for  half  a  vear  Estimates  show  that  9  jobs  are  created  for  every  15,000 
tons  of  s()lui  waste  rer\-cled  into  new  products. 

The  I  S  Government  has  helped  promote  recycling  by  purchasing  recycled- 
content  products— m  fiscal  1997  alone,  we  purchased  $354  milhon  worth 
of  such  products  In  September  of  1998,  I  was  proud  to  sign  Executive 
Order  13101— Greening  the  Government  Through  Waste  Prevention,  Recy- 
cling, and  Federal  Acquisition— which  directed  all  Federal  agencies  to  ex- 
pand and  strengthen  the  Federal  Government's  dedication  to  recycling  and 
to  buying  products  made  with  recycled  content.  This  responsible  use  of 
Government  purchasing  power  will  not  only  help  the  environment,  but 
will  also  stimulate  the  grcjwth  of  clean  industries  in  the  21st  century. 

America  Recycles  Dav  unites  business  and  industry,  environmental  and 
civic  groups,  and  local.  State,  and  Federal  Government  agencies  to  encourage 
recycling.  This  partnership  challenges  all  businesses  and  consumers  in  Amer- 
ica to  increase  their  purchases  of  recycled  products,  to  boost  their  recycling 
efforts,  and  to  start  new  recycling  programs.  The  theme  for  this  year's 
observance— Tor  Our  Children's  Future  .  .  .  Buy  Recycled  Today"— reminds 
us  of  the  profound  and  long-term  implications  of  the  actions  we  take  today. 
Bv  using  products  with  recycled  content  and  creating  new  markets  for 
such  products,  we  will  conserve  America's  precious  natural  resources  for 
the  benefit  of  generations  to  come. 

NOW,  THEREFORE  I  WILLIAM  1  CLiNTON  President  of  the  United  States 
of  America,  b\  virtue  ot  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  I'nited  States,  do  hereby  proclaim  November  15.  1999, 
as  America  Recycles  Da\  I  ,irge  all  Americans  to  observe  this  day  with 
appropriate  ceremonies  and  activities  and  to  take  personal  responsibility 
for  the  environment  not  onlv  by  recycling,  but  also  by  choosing  to  purchase 
and  use  products  made  from  recycled  materials. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninetv-nine. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-fourth. 


(3<JlX>/J^>>A  "o  W^>^^ 
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This  section  ot  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  genera; 
applicability  and  legal  effect   rnost  of  which 
are  keyed  to  and  codified  m  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S  C    1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
7  CFR  Parts  759  and  761 

RIN  056a-AF70 

Small  Hog  Operation  Payment 
Program 

AGENCY:  Farm  Service  Agency,  USDA. 

ACTION:  Interim  rule  technical 
amendment. 


SUMMARY:  This  interim  rule  amends  thr 
interim  rules  published  February  10, 
1999,  (64  FR  6495)  and  August  30.  1999. 
(64  FR  47099)  to  redesignate  the 
regulations  for  the  Small  Hog  Operation 
Payment  Program  (SHOP)  at  7  CFR  part 
761  as  7  CFR  part  759.  This  change  is 
needed  to  reorganize  7  CFR  chapter  \'1I 
to  allow  for  the  incorporation  of  the 
Farm  Sen-ice  Agency's  (FSA's)  farm 
loan  program  regulations,  which  will  be 
moved  from  their  current  location  in  7 
CFR  chapter  XVIII  to  7  CFR  chapter  VII. 
The  redesignated  part  759  remains  an 
interim  rule  and  is  otherwise 
unchanged. 

DATES:  Effective  November  17,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

VVitzig.  Chief,  Reguldti,ry  Review  and 
Foreign  Investment  Disclosure  Branch 
(RRFIDB).  Farm  Service  Agency  (FSA). 
United  States  Department  of  Agriculture 
(USDA),  STOP  0540,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0540;  telephone: 
(202)  205-5851:  e-mail:     • 
toni_    witzig@wdc.fsa.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  interim  rule  is  in  conformance 
with  Executive  Order  12866  and  has 
been  determined  to  be  not  significant 
and  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 


Regulatory  Flexibility  .\ct 

i;  has  been  determined  that  the 
R>>s:ulator\-  Flexibility  Act  is  not 
apphcable  to  this  rule  because  the  FSA 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

it  has  been  tiptcrmined  bv  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
envirormiental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 


Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  Before  any  legal  action  may  be 
brought  regarding  determinations  of  this 
rule,  the  administrative  appeal 
provisions  set  forth  at  7  CFR  part  780 
mui^t  he  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3014.  subpart  V,  pubhshed  at  48  FR 
29115  !lune24,  1983). 

Unfunded  .Mandates  Reform  .\(t  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

There  are  no  information  collections 
associated  with  this  interim  rule. 

Executive  Order  12612 

it  has  bt^r-n  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

The  Farm  Service  Agency  published 
an  Interim  Rule  adding  7  CFR  part  761. 
Small  Hog  Operation  Payment  Program 
(SHOP),  on  Februar>'  10,' 1999.  at  64  FR 
6495,  with  a  comment  period  that  ended 
March  12,  1999.  An  Interim  Rule 
amending  the  program  was  published 
on  August  30,  1999,  at  64  FR  47097, 
with  a  comment  period  ending 
September  29,  1999.  The  Agency  is  also 
streamlining  its  farm  loan  program 
regulations  to  separate  them  from  the 
former  Farmers  Home  Administration 
regulations  contained  at  7  CFR  chapter 
XVIII  and  move  them  to  7  CFR  chapter 
VII.  Due  to  the  need  to  provide  a 
continuous  block  of  CFR  parts  for  the 
farm  loan  program  regulations,  it  is 
necessar\'  to  move  the  SHOP  regulations 
to  7  CFR  part  759.  The  redesignated  part 
759  remains  an  interim  rule  and  is 
otherwise  unchanged. 

List  of  Subjects  in  7  CFR  Parts  7!iq  and 
761 

Direct  payments  to  small  hog 
operations.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  chapter  VII  is 
amended  as  follows: 

PART  761— [REDESIGNATED  AS  PART 
759] 

1.  Redesignate  part  761  as  part  759. 

2.  The  authority  citation  for 
redesignated  part  759  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  612c. 

Signed  at  Washington,  DC,  on  November 
10,  1999. 

Keith  Kelly, 

Administrator.  Farm  Senice  Agency. 

[FR  Doc.  99-,3001.3  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Parts  761  and  762 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Parts  1922,  1941. 1943. 1945, 
1951.1955,  and  1965 

RIN  0560-AF69 

Streamlining  of  Regulations  for  Real 
Estate  and  Chattel  Appraisals 

AGENCIES:  Rural  Housing  Service,  Rural 
Business-Cooperative  Service.  Rural 
Utilities  Service,  Farm  Service  Agency, 
USD  A. 
action:  Final  rule. 


summary:  This  action  eliminates 
unnecessary  and  burdensome 
administrative  provisions  and 
procedures  from  the  Agency's 
regulations  governing  real  estate  and 
chattel  appraisals  used  in  conjunction 
with  the  Farm  Loan  Programs,  and 
clarifies  the  requirement  that  Agency 
real  estate  appraisals  must  comply  with 
the  guidelines  and  standards  contained 
in  the  Uniform  Standards  of 
Professional  Appraisal  Practice.  The 
changes  to  the  regulations  will  allow  for 
the  use  of  appraisal  forms  and  reports 
based  on  industn,'  formats  rather  than 
requiring  the  use  of  specific  Agency 
fonnats  This  action  will  also  move  the 
core  appraisal  regulations  as  part  of  the 
.Agencv's  overall  effort  to  consolidate  its 
regulations. 

EFFECTIVE  DATE:  December  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
C'hris  L,  Greenualt.  .Senior  Loan  Officer, 
Program  Development  and  Economic 
Fnhancement  Division  USDA/FSA/ 
PDEED/STQP  0521,  1400  Independence 
Avenue.  S\V  .  Washington.  DC  20250- 
0521.  telephone  (2U2)'h90-0431, 
facsimile  (202)  720-8474,  e-mail: 
C'hris     Creeinv.ilf'T'wdc.  fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866,  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866.  and.  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12372 

The  programs  to  which  this  Executive 
Oder  mav  apply  are  listed  in  the 


Catalog  of  Federal  Domestic  Assistance 

under  the  following. 

10.407     Fann  Ownership  Loans 
10.421     Indian  Tribes  and  Tribal 

Corporation  Loans 

Programs  listed  under  the  numbers 
10.407  and  10.421  are  subject  to,  and 
have  complied  with,  the  provisions  of 
Executive  Order  12372.  (See  the  Notices 
related  to  7  CFR  3015,  subpart  V,  at  48 
FR  29112.  June  24.  1983:  49  FR  22675, 
May  31,  1984;  and  50  FR  14088,  Aprd 
10,  1985.) 

Environmental  Impact  Statement 

It  is  the  determination  of  the  issuing 
Agency  that  this  action  is  not  a  major 
Federal  action  significantly  affecting  the 
environment  and,  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969.  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  has 
not  been  prepared. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
Civil  Justice  Reform.  In  accordance  with 
this  rule:  (1)  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  11  and 
780,  as  applicable,  must  be  exhausted 
before  bringing  suit  in  court  challenging 
action  taken  under  this  rule  unless  those 
regulations  specifically  allow  bringing 
suit  at  an  earlier  time. 

Regulatory  Flexibility  Act 

The  Farm  Service  Agency  (FSA) 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act. 
Pub.  L.  96-534,  as  amended  (5  U.S.C. 
601).  No  actions  are  being  taken  under 
this  rule  that  would  favor  large  entities 
over  small  entities.  According  to  the 
1992  Census  of  Agriculture,  1.9  million 
farmers  or  over  99  percent  of  all  farms 
in  the  United  States  are  small  entities  as 
defined  by  the  Small  Business 
Administration  (SBA).  Under  the  SBA 
definition,  few  if  any  large  entities  are 
operators  of  family-sized  farms  who 
would  be  eligible  for  FSA  credit.  This 
rule  is  expected  to  result  in  the  Agency 
adopting  industry  standards  for 
appraisals  which  should  reduce  the 
costs  of  appraisals  and  afford  faster 
completion  time.  Therefore,  a 
Regulatory  Flexibility  Analysis  has  not 
been  prepared. 


Paperwork  Reduction  Act  of  1995 

This  rule  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1995. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  or  the  private  sector. 
Under  section  202  of  the  UMRA, 
agencies  must  prepare  a  written 
statement,  including  a  cost  benefit 
analysis,  before  promulgating  a  notice  of 
proposed  rulemaking  that  includes  anv 
Federal  mandates  that  may  result  in 
expenditures  to  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  SlOO  million  or  more 
in  anv  one  year.  When  such  a  statement 
is  needed  for  a  rule,  section  205  of  the 
UMRA  generally  requires  agencies  to 
identify-  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  more  cost 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 

The  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMR,\)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMR.^. 

Executive  Order  12612 

It  has  been  determined  that  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  of  this  rule  will  not  have 
a  substantial  direct  effect  on  States  or 
their  political  subdivisions  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Discussion  of  the  Final  Rule 

This  rule  involves  the  farm  loan 
programs  formerly  administered  by  the 
Farmers  Home  Administration  (FmHA). 
The  Department  of  Agriculture 
Reorganization  Act  of  1994,  abolished 
FmHA  on  October  13,  1994,  and  its 
Farmer  Programs  functions,  now 
referred  to  as  Farm  Loan  Programs,  were 
subsequently  transferred  by  the 
Secretarv  to  the  Farm  Service  Agency 
(FSA). 

FSA  is  revising  the  existing  core 
appraisal  regulations,  loan  servicing 
regulations,  and  the  loan  making 
regulations  regarding  real  estate  and 
chattel  appraisals  for  several  reasons. 
Most  importantly,  these  changes  are 
being  made  to  eliminate  the 
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rf^qiiirement.s  that  specific  Agency 
appraisal  formats  must  be  used  for  real 
estatr  and  chattel  appraisals  required 
under  Farm  Loan  Programs.  This  change 
removes  unnecessary  administrative 
burdens  and  increases  the  tools 
available  to  FSA  to  complete  real  estate 
and  chattel  appraisals.  Elimination  of 
requirements  for  the  use  of  specific 
forms  for  real  estate  and  chattel 
appraisals  provides  FSA  the 
opportunity  to  expand  the  use  of 
contract  appraisers  who  do  not  now 
participate  due  to  the  requirement  that 
agency  appraisals  must  be  on  Agency 
appraisal  forms. 

The  rule  maintains  the  current 
requirement  that  real  estate  appraisals 
must  comply  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  (USPAP),  as  developed  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation,  pursuant  to  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989.  and  as 
applied  to  Federal  agencies  by  Office  of 
Management  and  Budget  Circular  A- 
129.  While  the  rule  allows  for  different 
formats  for  chattel  appraisals,  the  rule 
mauitains  the  current  requirements 
regarding  the  information  that  such 
appraisals  contain. 

The  rule  also  eliminates  the  specific 
provisions  regarding  appraisal  of  real 
property  subject  to  an  easement 
currently  codified  at  7  CFR  1922.209. 
This  section  is  obsolete  because  it  cross 
references  procedures  at  7  CFR  1922.209 
which  was  removed  from  part  1922 
without  a  replacement.  Further,  USPAP 
standards  already  adopted  by  FSA  in  its 
currnnt  appraisal  regulations  codified  at 
7  CFR  1922.201  address  the  issues 
regarding  appraisals  of  real  property 
that  are  subject  to  an  easement. 
Therefore,  separate  regulations  on  this 
subjec:t  are  not  necessary. 

The  rule  moves  the  core  FSA  appaisal 
regulations  from  7  CFR  part  1922  to  7 
CFR  part  761.  This  change  is  part  of 
FSA's  overall  effort  to  consolidate  the 
Farm  Loan  Programs  regulations  that 
had  been  initially  promulgated  by  the 
former  FmHA  with  FSA's  other  program 
regulations  into  one  range  of  parts  in 
title  7  of  the  Code  of  Federal 
Regulations.  The  rule  also  consolidates 
under  Sj  761.7  the  current  provisions 
governing  the  use  of  existing  real  estate 
appraisals  from  the  Operating  Loan 
Program  (7  CFR  1941.25{aK6)),  Farm 
Ownership  Loan  Program  (7  CFR 
1943.25(c)(3)),  and  Emergency  Loan 
Program  (7  CFR  1945.1 7,5(c)(i)(iv))  to  7 
CFR  761, 7(d)), 

The  Agency  is  not  seeking  public 
comment  regarding  this  rule,  because 
the  rule  does  not  change  the  standards 
applied  to  Agency  appraisals,  it  merely 


changes  the  location  of  the  regulations 
in  the  Code  of  Federal  Regulations  and 
makes  a  procedural  change  to  allow  the 
use  of  any  alternative  appraisal  format 
that  complies  with  Agency  appraisal 
standards.  Therefore,  pursuant  to  5 
U.S.C.  552(b).  the  Agency  has 
concluded  that  it  is  unnecessarv  to  seek 
public  comment  before  implementing 
this  rule. 

List  of  Subjects 

7  CFR  Part  761 

Accounting,  Accounting  servicing. 
Loan  programs— Agriculture.  Real 
Property-Appraisals,  Rural  areas. 

7  CFR  Part  762 

Agriculture,  Loan  programs — 
Agriculture 

7  CFR  Part  1922 

Loan  programs — Agriculture.  Real 
property-Appraisals,  Rural  areas 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rural  areas.  Youth 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture, 
Recreation,  Water  resources 

7  CFR  Part  1945 

Agriculture.  Disaster  assistance.  Loan 
programs — Agriculture 

7  CFR  Part  1951 

Accounting  ser\icing.  Debt 
restructuring.  Credit,  Loan  programs — 
Agriculture 

7  CFR  Part  1955 

Government  property.  Loan 
programs — Agriculture. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure.  Foreclosure.  Loan 
programs — Agriculture.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble.  7  CFR  part  761  is  added.  7 
CFR  part  1922  is  removed  and  reserved, 
and  7  CFR  parts  1941,  1943.  1945,  1951. 
1955  and  1965  are  amended  as  follows: 

1.  Add  part  761  to  read  as  follows: 

PART  761— GENERAL  AND 
ADMINISTRATIVE 

Subpart  A — General  Provisions 
,Sc(  . 

761.1-761.6  IReservedl 

761.7  Appraisals. 

Authority:  7  U.S.C.  1989. 

§761.1-761.6     [Reserved] 

§761.7     Appraisals. 

(a)  General.  This  section  describes 
Agency  requirements  for  real  estate  and 


chattel  appraisals  and  reviews  made  in 
connection  with  the  making  and 
servicing  of  direct  and  guaranteed  Farm 
Loan  Program  loans  and  nonprogram 
loans  serviced  under  part  1951.  subpart 
J  of  this  chapter. 

(b)  Definitions. 

Administrative  appraisal  review 
means  a  review  of  an  appraisal  to 
determine  if  the  appraisal: 

(1)  Meets  apphcable  Agency 
requirements;  and 

(2)  Is  accurate  outside  the 
requirements  of  standard  3  of  USPAP. 

Agency  means  the  Farm  Service 
Agency,  including  its  employees  and 
state  and  area  committee  members,  and 
any  successor  agency. 

Farm  Loan  Programs  (FLP)  loans 
refers  to  Farm  Ownership  (FO).  Soil  and 
Water  (SW),  Recreation  (RL).  Economic 
Opportunity  (EO).  Operating  (OL), 
Emergency  (EM),  Economic  Emergency 
(EE).  Softwood  Timber  (ST),  and  Rural 
Housing  loans  for  farm  service  buildings 
(RHF). 

Technical  appraisal  review  means  a 
review  of  an  appraisal  to  determine  if 
such  appraisal  meets  the  requirements 
of  USPAP  pursuant  to  standard  3  of 
USPAP. 

USPAP  (Uniform  Standards  of 
Professional  Appraisal  Practice)  means 
standards  governing  the  preparation, 
reporting,  and  reviewing  of  appraisals 
established  by  the  Appraisal  Foundation 
pursuant  to  the  Financial  Institutions 
Reform,  Recover\',  and  Enforcement  Act 
of  1989. 

(c)  Appraisal  standards.  (1)  Real 
estate.  Real  estate  appraisals,  technical 
appraisal  reviews  of  real  estate 
appraisals,  and  their  respective  forms 
must  comply  with  the  standards 
contained  in  USPAP,  as  well  as 
applicable  Agency  regulations  and 
procedures  for  the  specific  Farm  Loan 
Program  activity  involved.  A  current 
copy  of  USPAP  along  with  other 
applicable  appraisal  procedures  and 
regulations  is  available  for  review  in 
each  Agency  State  Office. 

(2)  Chattel.  An  appraisal  of  chattel 
property  may  be  completed  on  an 
applicable  Agency  form  (available  in 
each  Agency  State  Office)  or  other 
format  containing  the  same  information. 

(d)  Use  of  an  existing  real  estate 
appraisal.  The  Agency  may  use  an 
existing  real  estate  appraisal  to  reach 
loan  making  or  ser\'icing  decisions  if: 

(2)  The  Agency  determines  the 
appraisal  meets  the  requirements  of  this 
section  and  applicable  Agency  loan 
making  or  servicing  requirements; 

(3)  The  appraisal  was  completed 
within  the  previous  12  months;  and 
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(4)  ('urrent  market  values  have 
remained  stable  since  the  appraisal  was 
complete. 

(e)  Appraisal  reviews.  (1)  Real  estate 
appraisals  With  respect  to  a  real  estate 
appraisal,  the  Agency  may  conduct  a 
technical  appraisal  review  or  an 
administrative  appraisal  review,  or  both. 

(2)  C.hattf'l  appraisals.  With  respect  to 
a  chattel  appraisal,  the  Agency  may 
conduct  an  administrative  appraisal 
review 

PART  762— GURANTEED  FARM 
LOANS 

2.  The  authority  citation  for  part  762 
continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  301;  7  U.S.C.  1989;  42 
U.S.C.  1480 

§762.127     [Amended] 

3  Amend  §  762.127  to  remove  the 
second  sentence  in  introductory  text  of 
paragraph  id) 

PART  1922  [Removed  and  Reserved] 

4  Remove  and  reserve  part  1922. 

PART  1941— OPERATING  LOANS 

5.  The  authority  citation  for  part  1941 
is  revised  to  read  as  follows: 

.Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

§1941.25    [Amended] 

6.  Amend  §  1941.2,5  to  remove  the 
second  sentence  of  the  introductory  text 
in  paragraph  (a)  "Forms  FmHA  440-21, 

Appraisal  of  Chattel  Property.'  FmHA 
1922-1,  Appraisal  Report-Farm  Tract' 
and  FmHA  1922-11.  Appraisal  for 
Mineral  Rights',  respectively"  and  add 
in  its  place  "forms  in  accordance  with 
§  761.7  of  this  title  and.  in  the  case  of 
an  appraisal  of  mineral  rights'  the 
appropriate  Agency  form  (available  in 
each  Agency  State  Office)  or  other 
format  that  contains  the  same 
information" 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

7.  The  authority  citation  for  part  1943 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

§1943.25    [Amended! 

8.  Amend  «}  1943  25  as  follows: 
a.  Remove  from  paragraph  (c)(1) 

"Forms  FmHA  1922-1  or  FmHA  1922- 
8.  'Uniform  Residential  Appraisal 
Report,'  for  farm  real  estate  or 
residential  farm  real  estate, 
respectively"  and  add  in  its  place 
"forms  in  accordance  with  §  761.7  of 
this  title,  and  in  the  case  of  an  appraisal 
of  residential  real  estate,  the  appropriate 
Agency  form  (available  in  each  Agency 


State  Office)  or  other  format  that 
contains  the  same  information"; 

b.  Remove  paragraph  (c)(3); 

c.  Redesignate  paragraphs  (c)(4). 
(c)(5),  and  (c)(6)  as  paragraphs  9c)(3), 
(c)(4),  ?Jid  {c)(5),  respectively. 

d.  Remove  from  the  first  sentence  in 
newly  designated  paragraph  (c)(3) 
"subpart  E  of  part  1922  of  this  chapter" 
and  add  in  its  place  "§  761.7  of  this 
title"; 

e.  Add  at  the  end  of  the  last  sentence 
before  the  period  of  newly  designated 
paragraph  (c)(3)  "or  other  format  that 
contains  the  same  information  ";  and 

§1943.75     [Amended] 

9.  Amend  §  1943.75  as  follows: 

a.  Remove  from  paragraph  (c)(1) 
"Forms  FmHA  1922-1  or  FmHA  1922- 
8,  'Uniform  Residential  Appraisal 
Report'  for  farm  real  estate  or  residential 
farm  real  estate,  respectively"  and  add 
in  its  place  "forms  in  accordance  with 

§  761.7  of  this  title,  and  in  the  case  of 
an  appraisal  of  residential  real  estate, 
the  appropriate  Agency  form  (available 
in  each  Agency  State  Office  )  or  other 
format  that  contains  the  same 
information"; 

b.  Remove  paragraph  (c)(3); 

c.  Redesignate  paragraphs  (c)(4), 
(c)(5),  and  (c)(6)  as  paragraphs  (c)(3), 
(c)(4),  and  (c)(5),  respectively. 

d.  Remove  from  the  first  sentence  in 
newly  designated  paragraph  (c)(3) 
"supart  E  of  part  1922  of  this  chapter" 
and  add  in  its  place  '§  761.7  of  this 
title"; 

e.  Add  at  the  end  of  the  last  sentence 
before  the  period  of  newly  designated 
paragraph  (c)(3)  "or  other  format  that 
contains  the  same  information";  and 

PART  1945— EMERGENCY 

10.  The  authority  citation  for  part 
1945  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  7  U.S.C.  1989.  and 
42  LI  S  C.  1980. 

§1945.169     [Amended] 

11.  In  §1945.169  remove  from 
paragraph  (p)(l)(iii)  "in  the  comments 
section  of  Form  FmHA  or  its  successor 
agency  under  Public  Law  103-354 
1922-1,  'Appraisal  Report-Farm  Tract'  " 
and  add  in  its  place  "on  the  real  estate 
appraisal". 

§1945.175    [Amended] 

12.  Amend  §  1945.175  as  follows; 

a.  Remove  from  the  introductory  te.xt 
to  paragraph  (c)(1)  "Forms  FmHA  1922- 
or  FmHA  1922-8,  'Uniform  Residential 
Appraisal  Report'  for  farm  real  estate  or 
residential  farm  real  estate, 
respectively"  and  add  in  its  place 
"forms  in  accordance  with  §  761.7  of 
this  title,  and  in  the  case  of  an  appraisal 


of  residential  real  estate'  the  appropriate 
Agencv  form  (available  in  each  .Agency 
State  Office)  or  other  format  that 
contains  the  same  information  "; 

b.  Add  at  the  end  before  the  period  of 
paragraph  (c)(l)(ii)  "or  other  format  that 
contains  the  same  information"; 

c.  Remove  paragraph  (c)(l)(iv);  and 

d.  Redesignate  paragraphs  (c)(l)(v)  as 
paragraph  (c)(l){iv). 

PART  1951— SERVICING  AND 
COLLECTION 

13.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authoritv:  5  U.S.C.  301,  7  U.S.C.  1932 
Note.  7  U.S.C.  1989.  42  U.S.C.  1480. 

14.  Amend  §  1951.909  as  follows: 

a.  Remove  from  the  second  sentence 
of  paragraph  (f)(1)  "subpart  E  of  part 
1922  of  this  chapter  "  and  add  in  its 
place  "§  761.7  of  this  title":  and 

b.  Revise  paragraph  (i)(3)(ii)  to  read  as 
follows; 

§  1 951 .909    Processing  primary  loan 
service  programs  requests. 

***** 

(i)*   *   * 

(3)  *   *   * 

(ii)  The  appraisal  report  must  conform 
to  §  761.7  of  this  title  for  real  estate  and 
chattels. 


§1951.910    [Amended] 

15.  In  §  1951.910  remove  from  the 
third  sentence  of  paragraph  (a)(1) 
"subpart  E  of  part  1922  of  this  chapter  " 
and  add  in  its  place  "§761.7  of  this 
tide". 

PART  1955— PROPERTY 
MANAGEMENT 

16.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Authority:  5  L;  S  C.  301,  7  U.S.C.  1989.  42 
U.S.C,  1480 

§1955.10    [Removed] 

17.  In  §  1955.10  remove  from  the 
fourth  sentence  of  the  introductory  text 
of  paragraph  (e)  "subpart  E  of  part  1922 
of  this  chapter"  and  add  in  its  place 
"§761.7  of  this  title". 

18.  In  §  1955.66  revise  paragraph 
(h)(2)  to  read  as  follows: 

§  1955.66    Lease  of  real  property. 

***** 

(h)  •  *  * 

(2)  The  purchase  price  (option  price) 
will  be  the  advertised  sales  price  as 
determined  by  an  appraisal  prepared  in 
accordance  with  §  761.7  of  this  title. 
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§1955.107    [Amended] 

19.  In  §  1955.107  remove  from  the 

second  sontence  of  paragraph  (a)(1) 
"subpart  E  of  part  1922  of  this  chapter" 
and  add  in  its  place  "§  761.7  of  this 
title". 

PART  1965— REAL  PROPERTY 

20.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  7  U.S.C.  1989,  42 
U.S.C.  1480. 

§1965.12     [Amended] 

21.  In  §  1965.12  remove  from  the  first 
and  second  sentences  of  paragraph  (e) 
"subpart  E  of  part  1922  of  this  chapter" 
and  add  in  its  place  "§  761.7  of  this 
title". 

§1965.13    [Amended] 

22.  In  §  1965.13  remove  from  the  first 
sentence  of  paragraph  (d)  "subpart  E  of 
part  1922  of  this  chapter"  and  add  in  its 
place  "§  761  7  of  this  title". 

§1965.25    [Amended] 

23  In  §  1965.25  remove  from 
paragraph  (d)(l]  "subpart  E  of  part  1922 
of  this  chapter"  and  add  m  its  place 
"§761.7  of  this  title". 

§1965.26    [Amended] 

24,  In  §  1965,26  remove  from  the 
second  sentence  of  paragraph  (a)(2) 
"subpart  E  of  part  1922  of  this  chapter" 
and  add  in  its  place  "§  761,7  of  this 
title", 

§1965.27     [Amended] 

25.  Amend  §  1965.27  as  follows: 

a.  Remove  from  paragraph  (g)(5) 
"Forms  FmHA  or  its  successor  agency 
under  Public  Law  103-354  1922-1  or 
FmHA  or  its  successor  agency  under 
Public  Law  103-354  1922-8.  as 
appropriate,"  and  add  in  its  place  "Real 
estate  appraisals  meeting  the 
requirements  of  761.7  of  this  title";  and 

b.  Remove  from  the  fourth  sentence  of 
paragraph  (h)(1)  "subpart  E  of  part  1922 
of  this  chapter"  and  add  in  its  place 
"§761.7  of  this  title". 

Signed  in  Washington,  D.C.,  on  October  21. 

iqqq 

-August  Schumacher,  jr., 

f  'nder  Secretar}'  for  Farm  and  Foreign 

Agricultural  Services. 

[PR  Dnc.  99-28371  Filfd  11-16-99  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  52 

[Docket  No.  98-123-5] 

Pseudorabies  In  Swine:  Receipt  of 
Additional  Funds  and  Extension  of 
Indemnity  Program 

agency:  ,\nimal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  receipt  of  additional 
funds  and  extension  of  indemnity 
program. 

SUMMARY:  In  an  interim  rule  published 
in  the  Federal  Register  on  January  15, 

1999.  and  effective  as  of  January  12, 
1999.  we  established  animal  health 
regulations  to  provide  for  the  payment 
of  indemnity  by  the  United  States 

Department  of  Agriculture  for  the 
voluntary  depopulation  of  herds  of 
swine  known  to  be  infected  with 
pseudorabies.  In  that  interim  rule,  we 
announced  that  the  indemnity  program 
would  end  when  funds  allocated  for  the 
program  were  depleted,  but  no  later 
than  6  months  after  publication  of  the 
interim  rule  On  luly  12.  1999,  we 
extended  the  program  beyond  the  initial 
6  months  until  further  notice.  We  are 
giving  notice  that  additional  funds  have 
been  allocated  for  the  program  and  that 
the  mdemnitv  program  will  continue 
until  funds  are  depleted  or  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Reed  Rollo,  Senior  Staff  Veterinarian, 
VS.  APHIS,  USDA.  4700  River  Road 
Unit  46,  Riverdale,  MD  20737-1231, 
(301)  734-5286 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Services  regulations  in  9 
CFR  part  52  govern  the  payment  of 
indemnity  to  owners  of  herds  of  swine 
that  are  depopulated  because  they  are 
infected  with  pseudorabies. 
Pseudorabies  is  a  contagious,  infectious, 
and  communicable  disease  of  livestock. 
primarily  swine.  The  disease,  also 
known  as  Aujesky's  disease,  mad  itch, 
and  infectious  bulbar  paralysis,  is 
caused  by  a  herpes  virus  and  is  known 
to  cause  reproductive  problems, 
including  abortion  and  stillborn  death 
in  neonatal  pigs.  and.  occasionally, 
death  in  breeding  and  finishing  hogs. 

A  Federal  eradication  program  for 
pseudorabies  was  implemented  in  the 
United  States  in  1989,  The  program  is 
cooperative  in  nature  and  involves 
Federal,  State,  and  industry 


participation.  Industry/State/Federal 
pseudorabies  eradication  efforts  have 
been  markedly  successful.  In  1992.  for 
instance,  approximately  8,000  herds  of 
swine  nationwide  were  known  to  be 
infected  with  the  disease.  At  the  end  of 
1998,  approximately  1,300  herds  were 
known  to  be  infected.  This  represented 
slightly  less  than  1  percent  of  the  herds 
of  swine  in  the  United  States.  The  goal 
of  the  cooperative  pseudorabies 
eradication  program  is  the  elimination 
of  pseudorabies  in  the  United  States  in 
the  year  2000. 

However,  in  1998,  market  conditions 
in  the  swine  industry  jeopardized  the 
progress  of  the  pseudorabies  eradication 
program.  Depressed  market  conditions 
caused  some  producers  to  eliminate  the 
costs  they  had  been  incurring  to 
participate  in  the  eradication  program. 
Continued  cessation  of  eradication 
efforts,  particularly  the  elimination  of 
herd  vaccination,  would  likely  have 
resulted  in  an  increase  in  the  number  of 
herds  infected  with  pseudorabies.  This 
growth  in  pseudorabies-infected  herds 
would  likely  have  extended  the  amount 
of  time  necessary  to  eradicate 
pseudorabies  and  would  ultimately 
have  cost  both  the  industr\  and  the 
Federal  and  State  governments 
additional  time  and  monies  in 
eradication  efforts. 

In  response  to  this  threat  to  the 
progress  of  the  pseudorabies  eradication 
program,  we  published  an  interim  rule 
in  the  Federal  Register  (64  FR  2545- 
2550,  Docket  No.  98-123-2)  on  January 
15,  1999,  to  establish  an  accelerated 
pseudorabies  eradication  program.  In 
order  to  carry  out  the  accelerated 
pseudorabies  eradication  program,  the 
Secretary  of  Agriculture  authorized  the 
transfer  of  $80  million  in  funds  from  the 
Commodity  Credit  Corporation. 

Under  the  accelerated  program,  we 
began  payment  of  fair  market  value  to 
owners  who  depopulated  infected 
herds.  In  addition  to  indemnity  for  the 
value  of  the  animals,  we  have  been 
providing  funding  for  trucking  costs  to 
disposal,  for  euthanasia  and  disposal 
costs,  and  for  cleaning  and  disinfection 
of  conveyances  used  for  transporting  the 
swine  to  disposal. 

In  our  January  15,  1999,  interim  rule, 
we  stated  that  the  indemnity  program 
would  extend  6  months  from  the  date  of 
publication  of  the  interim  rule  (until 
July  15,  1999)  or  until  funds  allocated 
for  the  program  were  depleted, 
whichever  came  first.  Based  on  the  time 
we  estimated  to  be  necessary  to 
depopulate  all  known  infected  herds 
should  all  owners  take  part,  we 
projected  that  6  months  would  be  long 
enough  to  complete  the  program  but 
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short  enough  to  encourage  rapid 
depopulation  of  infected  herds. 

Because,  as  of  July  15,  1999.  some 
States  were  still  conducting  their 
eradication  programs,  we  considered  it 
important  to  the  pseudorabies 
eradication  effort  in  the  United  States  to 
continue  our  accelerated  eradication 
program  beyond  that  date.  Therefore,  on 
lulv  12.  1999,  we  informed  the  public  in 
a  notice  in  the  Federal  Register  (64  FR 
^7,?95,  Docket  \n,  48-123-4)  that  we 
would  continue  the  accelerated 
eradication  program  until  further  notice. 

To  date,  the  accelerated  pseudorabies 
eradication  program,  in  combination 
with  surveillance  and  quarantine  under 
the  ongoing  standard  pseudorabies 
eradication  program,  has  significantly 
reduced  the  number  of  pseudorabies- 
infected  herds  in  the  United  States.  All 
States  have  eliminated  or  virtually 
eliminated  their  pseudorabies-infected 
hf'rds.  except  for  Indiana,  Iowa,  and 
Muinesota.  which  are  still  in  the  midst 
uf  substantial  eradication  programs. 

At  the  start  of  the  accelerated 
[iseudorabies  eradication  program,  1,291 
infected  herds  were  known  to  exist  in 
the  United  States.  Enhanced 
surveillance  for  pseudorabies  under  the 
accelerated  program  contributed  to  the 
detection  of  another  550  infected  herds. 
Of  that  total  number  of  infected  herds, 
47b  have  been  released  from  quarantine 
this  year  under  the  requirements  of  the 
ongoing  standard  pseudorabies 
eradication  program  and  another  655 
have  been  depopulated  under  the 
accelerated  eradication  program. 

Due  to  increased  surveillance  efforts 
dss(i(  iated  with  our  accelerated 
eradication  program,  we  expect  to 
discdver  appro.ximately  200  more 
infected  herds  in  FY  2000.  In  order  to 
pav  indemnity  for  those  herds  and  for 
herds  alreadv  known  to  be  infected,  we 
havo  re(  civfui  an  additional  S40  million 
tn  conduct  the  accelerated  eradication 
program  and  will  continue  the 
a(  celerated  program  until  further  notice. 
The  accelerated  program  will  be 
operated  in  combination  with  the 
uiijoing  standard  pseudorabies 
t'radu  ation  program. 

-Authority:  21  U.S.C.  111-113,  114,  114a, 
114a-l,  120,  121,  125,  and  134b:  7  CFR  2.22. 
2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  10th  day  of 

Nfivt-mher.  1009. 

Bobby  R.  .Acord. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Dnc  q'*-.3()020  Filed  1 1-16-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-NE-26-AD:  Amendment  39- 
11423;  AD  99-24-01] 

RIN  2120-AA64 

Airworttiiness  Directives;  Rolls-Royce 
pic  Tay  620-15,  Tay  650-15,  and  Tay 
651-54  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  pic  Tav  620- 
15,  Tay  650-15,  and  Tay  651-54  series 
turbofan  engines,  that  requires  initial 
and  repetitive  visual  inspections  of  the 
emergency  fuel  shutoff  cable  for  broken 
strands  or  failed  cables,  and,  if 
necessary,  replacement  with  serviceable 
parts.  This  amendment  is  prompted  by 
reports  of  broken  strands  and  failed 
emergency  fuel  shutoff  cables.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  emergency  fuel 
shutoff  cable  failure,  which  could  result 
in  the  non-operation  of  the  emergency 
fuel  shut-off  system  in  the  event  of  a 
low  pressure  shaft  failure. 
DATES:  Effective  January  18,  2000. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic.  Technical 
Publications  Department.  FO  Box  31, 
Derby  DE24  SBJ  England;  telephone  +44 
1332  242424,  fax  +44  1332  37645.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  suite  700, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate.  12  New- 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (781) 238-7176. 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  J"J  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce  pic  (R- 
R)  Tay  620-15.  Tay  650-15.  and  Tay 
651-54  series  tiu-bofan  engines  was 
published  in  the  Federal  Register  on 
June  23.  1999  (64  FR  33435).  That  action 
proposed  to  require  initial  and 
repetitive  visual  inspections  of  the 


emergency  fuel  shutoff  cable  for  broken 
strands  or  failed  cables,  and,  if 
necessary,  replacement  with  serviceable 
parts.  That  action  was  prompted  bv 
reports  of  broken  strands  and  failed 
emergency  fuel  shutoff  cables.  That 
condition,  if  not  corrected,  could  result 
in  the  non-operatitm  of  the  emergencv 
fuel  shutoff  system  in  the  event  of  a  low 
pressure  shaft  failure. 

Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Excessive  Time  for  Initial  Inspection 

One  commenter  states  the  proposed 
compliance  time  of  1,000  hours  time  in 
service  (TIS)  after  the  effective  date  of 
this  AD  for  the  initial  inspection  is 
excessive.  Considering  the  time  needed 
to  process  rulemaking,  the  commenter 
believes  the  compliance  time  to  be 
excessive  and  drawn  out  for  the  initial 
inspection  considering  the  potential 
hazards  if  emergency  fuel  shut-off 
control  is  lost.  The  commenter  believes 
that  non-operation  of  this  component 
could  result  in  the  initiation  of  or  the 
continued  feeding  of  a  fire. 

The  Federal  Aviation  Administration 
(FAA)  does  not  concur.  The  emergency 
fuel  shutoff  system  is  designed  to 
protect  the  aircraft  in  the  event  of  a  low 
pressure  shaft  failure.  It  has  no  other 
function.  The  failure  detection  elements 
are  a  simple  linkage  actuated  b\  relative 
rotational  movement  between  the 
engine  center  oil  tube  that  is  splined  to 
the  fan  disc,  and  the  rear  of  the  low 
pressure  turbine  shaft.  Effectively,  it  is 
monitoring  the  angular  positions  of  the 
fan  disc  relative  to  the  rear  of  the  low 
pressure  turbine.  A  failure  of  the  low 
pressure  shaft  is  therefore  the  onlv  way 
in  which  the  system  can  be  acti\'ated. 
The  emergency  fuel  shutoff  system  is 
not  designed  as  a  mechanism  to  control 
fire  and  is  not  activated  in  the  event  of 
a  fire.  The  F.\A  has  determined  that  the 
inspection  intervals  specified  have  been 
established  in  accordance  with 
extensive  service  investigation  and  are 
appropriate. 

Inspection  Intervals  Do  Not  Match 
.Maintenance  Checks 

One  commenter  states  that  the  initial 
and  repetitive  inspection  interval  of 
1.000  hours  TIS  does  not  match  any  of 
the  commenter's  maintenance  check 
intervals.  The  commenter  would  like  to 
do  the  inspection  at  everv  one-half  C- 
check  interval  or  2600  hours.  Then  if 
cable  replacement  is  necessarv. 
experienced  mechanics  and  equipment 
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would  be  available  to  replace  the  cable 
The  commenter  justifies  the  change 
request  based  upon  the  excellent 
reliability  of  the  Tay  series  engine 
turbine.  The  engine  series  has  never 
seen  a  fuel  shutoff  cable  activation 
event.  The  commenter  recommends  that 
the  FAA  consider  the  engine  reliability 
in  the  final  rule  and  make  the  interval 
consistent  with  the  regular  C-check 
intervals. 

The  FAA  does  not  concur.  The  1,000 
hours  TIS  inspection  is  based  on  service 
experience.  Service  experience  has 
shown  that  cable  strands  fail  on  average 
of  one  per  890  hours  and  that  a  number 
of  external  strands  will  wear 
concurrently  suc:h  that  further  strand 
failures  occur  relatively  quickly 
following  the  first  strand  failure.  The 
UK  CAA  has  informed  the  F.\A  that 
adopting  the  requested  2,600  hour 
inspection  cycle  could  result  in  as  many 
as  9  broken  cable  strands.  This  could 
render  the  emergency  fuel  shutoff 
control  ineffective.  The  sole  purpose  of 
the  emergency  fuel  shutoff  control  is  to 
guard  against  a  turbine  overspeed 
condition  in  the  event  of  low  pressure 
shaft  shear. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  F.\A  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  900  engines 
of  the  affpcted  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  451 
engines  installed  on  aircraft  of  U.S, 
registry'  will  be  affected  by  this  AD,  that 
it  will  take  approximately  0.25  work 
hours  to  accomplish  the  inspections,  3 
to  28  work  hours  per  engine  to  remove 
and  replace  an  unacceptable  emergency 
fuel  shutoff  cable,  depending  on  engine 
aircraft  installation  and  position,  and 
that  the  average  labor  rate  is  S60  per 
work  hour.  Required  parts  cost 
approximately  S86  per  engine.  The  total 
cost  for  inspections  is  estimated  to  be 
S6,750.  The  total  cost  for  replacing  parts 
on  the  Fokker  F70  and  Fokker  FlOO 
aircraft  is  estimated  to  be  575,125,  The 
total  cost  for  replacing  parts  on  the  No. 
1  position  engine  on  Boeing  727  aircraft 
is  estimated  to  be  514,918.  The  total  cost 
for  replacing  parts  on  the  No.  2  and  3 
position  engines  on  Boeing  727  aircraft, 
since  engine  removal  is  required  for 
these  two  engine  positions,  is  5197,837, 
Based  on  these  figures,  the  total  cost 
impact  of  the  on  U.S.  operators  is 
estimated  to  be  $294,630. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  IS  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034."  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

x\ccordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39,13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-24-01    Rolls-Royce  pic:  Amendment  39- 

11423.  Docket  99-NE-26-AD. 

Applicability:  Rolls-Royce  pic  (R-R)  Tay 
620-15,  Tay  650-1.^.  andTay  651-54  series 
turbofan  engines,  installed  on  but  not  limited 
to  Fokker  F,28  Mark  0070  series,  Fokker  F.28 
Mark  0100  series,  and  Boeing  727  series 
aircraft  modified  with  STC  SA8472SW, 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD,  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

I'o  prevent  emergency  fuel  shutoff  cable 
failure,  which  could  result  in  the  non- 
operation  of  the  emergency  fuel  shut-off 
system  in  the  event  of  a  low  pressure  shaft 
failure,  accomplish  the  following: 

Inspections 

(a)  Perform  initial  and  repetitive  visual 
inspections  of  the  emergency  fuel  shutoff 
cable  for  broken  strands  or  failed  cables  as 
follows: 

(1)  Initially  inspect  the  emergency  fuel 
shutoff  cable  within  1,000  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD, 

(i)  If  the  emergency  fuel  shutoff  cable  has 
no  strands  broken,  re-inspect  within  1000 
hours  TIS  after  the  inspection. 

(ii)  If  the  emergency  fuel  shutoff  cable  has 
1.  2,  or  3  strands  broken,  re-inspect  within 
800  hours  TIS  after  the  inspection. 

(iii)  If  the  emergency  fuel  shutoff  cable  has 
4.  5,  or  6  strands  broken,  replace  the  cable 
within  100  hours  TIS  after  the  inspection. 

(iv)  If  the  emergency  fuel  shutoff  cable  has 
7  or  more  strands  broken,  or  the  cable  has 
failed,  replace  the  cable  within  25  hours  TIS 
after  the  inspection. 

(2)  Thereafter,  perform  inspections  of  the 
emergency  fuel  shutoff  cable  and  replace  the 
emergency  fuel  shutoff  cable  as  provided  in 
paragraph  (a)(1)  of  this  AD. 

Note  2:  Information  on  inspection  of  the 
emergency  fuel  shutoff  cable  and 
replacement  of  cables  may  be  found  in  R-R 
Service  Bulletin  (SB)  No,  Tay  76-1434, 
Revision  1,  dated  August  28,  1998,  and 
Maintenance  Manual  76-23-00. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  Operators  shall  submit 
their  request  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

Ferry  Flights 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
January  18,  2000. 
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Issued  in  Burlington.  Massachusetts,  on 
November  9.  1999. 

Havid  \.  Downey, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Senice. 

IFR  DiK    HQ- 2t)825  Filed  1 1-16-99:  8:45  air] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

ISCFRPartll 

[Docket  No.  RM86-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Sctiedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

AGENCY:  FV'derdi  Jinerg\  Regulatory 

(Inmmissinn. 

ACTION:  Fina!  rul^;  update  of  Federal 

Idnci  usf  ftH's 


SUMMARY:  On  May  8,  1987,  the 
Commission  issued  its  final  rule 

amending  Part  11  of  its  regulations 
(Order  No.  469.  52  FR  18201  May  14, 
1487)  Thf  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act.  the  billing  procedures  for 
(  barges  for  Federal  dam  and  land  use, 
and  the  methodologv  for  assessing 
Federal  land  use  charges. 

In  accordance  with  the  Conunission's 
regulatirms.  the  Commission  by  its 
designee,  the  F.xecutive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  vearlv  update 
is  based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Service.  Since  the  next  fiscal  year  will 
cover  the  perind  from  October  1,  1999, 


through  September  30,  2000.  the  fees  in 
this  notice  will  become  effective 
October  1,  1999.  The  fees  will  apply  to 
fiscal  year  2000  annual  charges  for  the 
use  of  government  lands. 

The  Commission  has  concluded,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatorv 
Affairs  of  0MB  that  this  rule  is  not  a 
"major  rule"  as  defined  in  section  351of 
the  Small  Business  Regulatory 
Enforcement  Fajmess  Act  of  1996,  5 
U.S.C  804(2). 

EFFECTIVE  DATE:  October  1.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Fannie  Kingsberry,  Division  of  Financial 
Service,  Office  of  Finance.  Accounting 
and  Operations,  Federal  Energv 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426  (202) 
219-2885. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunitv  to 
inspect  or  copy  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  room  2-A,  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  can  be  accessed  via 
Internet  through  FERC's  Homepage 
(http://wrww.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  will 
be  available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format.  CIPS  is  also 
available  through  the  Commission's 
electronic  bulletin  board  service  at  no 
extra  charge  to  the  user  and  mav  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  (202)  208- 
1397,  if  dialing  locally  or  1-800-856- 
3920,  if  dialing  long  distance.  To  access 


CIPS.  set  your  communications  software 
to  19200, 134400. 12000. 96000.  7200. 
4800.  2400  or  1200  bps,  full-duplex,  no 
parity.  8  data  bits,  and  1  stop  bit.  User 
assistance  is  available  at  202-208-2474 
or  by  E-mail  to  cipmaster@ferc.fed.us, 
Thi.s  document  is  also  available  through 
the  Commission's  Records  and 
Information  Management  Svstem 
(RIMS!  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  Commission  after 
November  16.  1981.  Documents  from 
November  1995  to  the  present  can  he 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Homepage  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 
Finally  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contract.  RV|  International.  Inc.  is 
located  in  the  Public  Reference  Room  at 
888  First  Street.  NE,  Washington.  D.C. 
20426. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power,  Reporting  and 
recordkeeping  requirements. 
Thomas  R.  Herlihy, 

l)irr(  tar  ami  Chief  Financial  Officer. 

Accordingly,  the  Commission, 
effective  October  1,  1999.  amends  Part 
11  of  Chapter  I.  Title  18  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART1 1— [AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authoritv:  16  U.S.C.  791a-825r:  42  U.S.C. 

7101-7:^.52' 

2.  In  part  11.  Appendix  A  is  revised 
to  read  as  follows: 


APPENDIX  A  TO  Part  11— Fee  Schedule  for  FY  2000 


County 


Rate 

per 
acre 


ALL  COUNTIES  

ALL  COUNTIES 

APACHE  

COCHISE 
GILA 
GRAHAM 
LA  PAZ 

MOHAVE 
NAVAJO 
PIMA 
YAVAPAI 

YUMA 

COCONINO  NORTH  OF  COLORADO  RIVER 

COCONINO  SOUTH  OF  COLORADO  RIVER 

GREENLEE 

MARICOPA 


S24.85 

18.65 

6.20 


24.85 
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Appendix  A  to  Part  il— Fee  Schedule  for  FY  2000— Continued 


Rale 

state 

County 

per 
acre 

PINAL 

SANTA  CRUZ 

CALIFORNIA  

IMPERIAL  

INYO 

LASSEN 

MODOC 

RIVERSIDE 

SAN  BERNARDINO 

12.43 

SISKIYOU  

18.65 

ALAMEDA  

31.07 

ALPINE 

AMADOR 

BUTTE 

CALAVERAS 

COLUSA 

CONTRA  COSTA 

DEL  NORTE 

EL  DORADO 

FRESNO 

GLENN 

HUMBOLDT 

KERN 

KINGS 

LAKE 

MADERA 

MARIPOSA 

MENDOCINO 

MERCED 

MONO 

NAPA 

NEVADA 

PLACER 

^ 

PLUMAS 

SACRAMENTO 

SAN  BENITO 

SAN  JOAQUIN 

SANTA  CLARA 

SHASTA 

SIERRA 

SOLANO 

SONOMA 

STANISLAUS 

SUTTER 

TEHAMA 

. 

TRINITY 

TULARE 

TUOLUMNE 

YOLO 

YUBA 

LOS  ANGELES  

37.30 

MARIN 

MONTEREY 

ORANGE 

SAN  DIEGO 

SAN  FRANCISCO 

SAN  LUIS  OBISPO 

SAN  MATEO 

SANTA  BARBARA 

SANTA  CRUZ 

VENTURA 

COLORADO 

ADAMS - 

6.20 

ARAPA-HOt 

BENT 

• 

CHEYENNE 

CROWLEY 

ELBERT 

EL  PASO 

HUERFANO 
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Appendix  A  to  Part  11— Fee  Schedule  for  FY  2000— Continued 


State 


CONNECTICUT 
PLORiDA    


County 


KIOWA 

KIT  CARSON 

LINCOLN 

LOGAN 

MOFFAT 
MONTEZUMA 
MORGAN 
PUEBLO 

SEDGWICK 

WASHiNC^ON 

WELD 
YUMA 

BACA  

DOLORES 
GARFIELD 
LAS  ANIMAS 
MESA 

MONTROSE  

OTERO 

PROWERS 

RIO  BLANCO 

ROUTT 

SAN  MIGUEL 

ALAMOSA 

ARCHULETA 

BOULDER 

CHAFFEE 

CLEAR  CREEK 

CONE..OS 

COSTILlA 

CUSTER 

DENVER 

DELTA 

DOUGLAS 

EAGLE 

FREMONT 

GILPIN 

GRAND 

GUNNISON 

HINSDALE 

JACKSON 

JEFFERSON 

LAKE 

LA  PLATA 

LARIMER 

MINERAL 

OURAY 

PARK 

PITKIN 

RIO  GRANDE 

SAGUACHE 

SAN  JUAN 

SUMMIT 

TELLER 

ALLCOUNTiES 

BAKER     

BAY 

BRADFORD 

CALHOUN 

CLAY 

COLUMBIA 

DIXIE 

DUVAL 

ESCAMBIA 

FRANKLIN 

GADSDEN 

GILCHRIST 

GULF 

HAMILTON 


Rate 
per 
acre 


12  43 


43 


24  85 


6.20 

37  30 
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APPENDIX  A  TO  Part  11— Fee  Schedule  for  FY  2000— Contmuea 


Rate 

state 

County 

per 
acre 

HOLMES 

JACKSON 

JEFFERSON 

LAFAYETTE 

LEON 

LIBERTY 

MADISON 

NASSAU 

OKALOOSA 

SANTA  ROSA 

SUWANNEE 

TAVLOB 

UNION 

WAKULLA 

WALTON 

WASHINGTON 

ALL  OTHER  COUNTIES 

62  14 

GEORGIA  

ALL  COUNTIES  

37.30 

IDAhO  '.    . 

CASSIA  

6.20 

GOODING 

JEROME 

LINCOLN 

MINIDOKA 

ONEIDA 

OWYHEE 

- 

POWER 
TWIN  FALLS 

ADA          

18.65 

ADAMS 

BANNOCK 

3EAR  ^AKE 

BENEWAH 

BiNGHAM 

BLAINE 

BOISE 

BONNER 

BONNEVILLE 

BOUNDARY 

BUTTE 

CAMAS 

CANYON 

CARIBOU 

CLARK 

CLEARv'.ATER 

CUSTER 

ELMORE 

FRANKiJN 

FREMONT 

GEM 

IDAHO 

JEPPERSON 

KOOTENAI 

LATAH 

LEMHI 

LEWIS                                                                                                 "^ 

MADISON 

NEZ  PERCE 

PAYETTE           

18.65 

SHOSHONE 

TETON 

VALLEV 

WASHINGTON 

ILLINOIS 

ALL  COUNTIES   

18.65 

INDIANA       

ALL  COUN^  ES  

MORTON            

31.07 

KANSAS       

12.43 

All  OTHER  COUNTiES  

6.20 

KENTUCKY 

All  COUNTIES                     

18.65 

LOUISIANA 

All  COUNTIES   

37.30 

MAINE                                            

ALL  COUNTIES  

18.65 

MICHIGAN  

ALGER       

18.65 
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Appendix  A  to  Part  11— Fee  Schedule  for  FY  2000— Continued 

Rate 

State 

County 

per 
acre 

BARAGA 

CHIPPEWA 

DICKINSON 

DELTA 

GOGEBIC 

HOUGHTON 

18.65 

IRON 

KEWEENAW 

LUCE 

MACKINAC 

MARQUETTE 

MENOMINEE 

ONTONAGON 

SCHOOLCRAFT 

MINNESOTA     

ALL  OTHER  COUNTIES  

24.85 

ALL  COUNTIES             

18,65 

MISSISSIPPI   

ALL  COUNTIES      

24  85 

MISSOURI  

ALL  COUNTIES   

18  65 

MONTANA  

BIG  HORN 

6.20 

BLAINE 

CARTER 

CASCADE 

CHOUTEAU 

CUSTER 

DANIELS 

McCONE 

- 

MEAGHER 
DAWSON 

— 

FALLON 

FERGUS 
GARFIELD 

GLACIER  

6  20 

GOLDEN  VALLEY 

HILL 

JUDITH  BASIN 

LIBERTY 

MUSSELSHELL 

PETROLEUM 

PHILLIPS 

PONDERA 

POWDER  RIVER 

PRAIRIE 

RICHLAND 

ROOSEVE." 

ROSEBuD 

SHERIDAN 

TETON 

TOOlE 

TREASURE 

VALLEY 

WHEATLAND 

WIBAUX 

YELLOWSTONE 

BEAVERHEAD       

1665 

BROADWATER 

CARBON 

DEER  LODGE 

FLATHEAD 

GALLATIN 

GRANITE 

JEFFERSON 

% 

LAKE 

LEWIS  &  C^ARK 
LINCOLN 

" 

MADISON 
MINERAL 
MISSOULA 

PARK 

POWELL 

RAVALLI 

- 

NEW  HAK/ 
NEW  MEX 


Federal 

Register    Vdl    B4.   \n    221 

'Wpdnesdav,   Novemb'T   1".   1')«9    Riil<^^  and   R(^eiil.ifinr>       62577 

Appendix  A  to  Par: 

11— Fee  Schedule  for  FY  2000— Continued 

State 

County 

Rate 
per 
acre 

NEBRASKA 

NEVADA  

NEW  HAMPSHIRE 

SANDERS 
SILVER  BOW 

STILLWATER  

SWEET  GRASS 

ALL  COUNTIES  

18.65 

6.20 
3.10 

31.07 

18.65 
6.20 

620 

12.43 

2485 

24.85 

37.30 

6.20 

24.85 

6.20 

12.43 

1865 
620 

CHURCHILL  

CLARK 

ELKO 

ESMERALDA 

EUREKA 

HUMBOLDT 

LANDER 

LINCOLN 

LYON 

MINERAL 

NYE 

PERSHING 

WASHOE 

WHITE  PINE 

CARSON  CITY  

DOUGLAS 

STOREY 

ALL  COUNTIES  

NEW  MEXICO                                                                        

CHAVES  

NEW  YORK 

NORTH  CAROLINA    . 
NORTH  DAKOTA      .. 
OHin 

CURRY 
DE  BACA 

DONA  ANA 

EDDY 

GRAN" 

GUADALUPE 

HARD  NG                      

HIDALGO 

LEA 

LUNA                                                                         ~ 

MCKiNLEY 

OTERO 

QUAY 

ROOSEVELT 

SAN  „..AN 

SOCORRO 

TORRANCE 

PC  ARR  BA       

SANDOVAL 

UNION 

BERNALILLO    

CATRON 

CiBOLA 

COLFAX 

LINCOLN 

LOS  ALAMOS 

MORA 

SAN  MiGw-E. 

SAN^A  ft 

SIERRA 

TAOS 

VALENC-A 

ALL  COJN'IES  .— -.• 

ALL  COUNTIES  

A..  C0^\~  ES  

A_^  CO    N'  ES   

OKI  AHOMA                                                                                           

ALL  O^^HE"  COUNTIES 

PiPPr^PiM 

g£AV"R                               

CIMARRON 

ROGER  MILLS 

TEXAS 

LE  "^lORE                                       

MC  CURTAIN 

HARNEY    

LAKE 

MAlHEjR 

62578       Federal 

Rpoister'Vn]    n4    \o.  221 /Wednesday,  November   17.   1099 /Rules  and  Rpgiilatinns 

Appendix  A  to  Part  11— Fee  Schedule  for  FY  2000— Continued 

Rate 

State 

County 

per 
acre 

BAKER  

12.43 

CROOK 

DESCHUTES 

GILLIAM 

GRANT 

JEFFERSON 

KLAMATH 

MORROW 

SHERMAN 

UMATILLA 

UNION 

WALLOWA 

WASCO  

12.43 

WHEELER 

COOS 

18.65 

CURRY 

DOUGLAS 

JACKSON 

JOSEPHINE 

BENTON  

24  55 

CLACKAMAS 

CLATSOP 

COLUMBIA 

HOOD  RIVER 

LANE 

LINCOLN 

LINN 

MARION 

MULTNOMAH 

POLK 

TILLAMOCK 

WASHINGTON 

YAMHILL 

PENNSYLVANIA  

ALL  COUNTIES  

24.85 
37  30 

"8  65 

PUERTO  RICO 

ALL 

BUTTE  

SOU^^  DAK.O'A       

CUSTER 

FALL  RIVER 

LAWRENCE 

MEAD  

1865 

PENNINGTON 

SOUTH  CAROLINA  .... 

ALL  OTHER  COUNTIES 

6.20 
37.30 
24.85 
6.20 

ALL  COUNTIES    

TENNESSEE  

ALL  COUNTIES   ""!".!""! 

TEXAS 

CULBERSON  !...!.!!!! 

EL  PASO 

HUDSPETH 

UTAH  

ALL  OTHER  COUNTIES 

37.30 
6.20 

BEAVER  

BOX  ELDER 

CARBON 

DUCHESNE 

EMERY 

GARFIELD 

GRAND 

IRON 

JAUB 

KANE 

MILLARD 

SAN  JUAN 

TOOELE 

UINTAH 

WAYNE 

— 

WASHINGTON  

12,43 

CACHE  

18.65 

DAGGETT 

DAVIS 

MORGAN 

• 

PIUTE 

RICH 

1 
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APPENDIX  A  TO  Part  11— Fee  Schedule  for  FY  2000— Continued 

Rate 

State 

County 

per 
acre 

SALT  LAKE 

SANPETE 

SEVIER 

SUMMIT 

UTAH 

WASATCH 

WEBER 

VERMON'^  

ALL  COUNTIES  

24.85 
24.85 
12.43 

VIRGINIA      

ALL  COUNTIES  

WASHING"^ON    ; 

ADAMS  

ASOTIN 

BENTON 

CHELAN 

i 

COLUMBIA 

■                                                                                                                              DOUGLAS 

FRANiKLIN 

GARFIELD 

GRANT 

KITTITAS 

KLICKITAT 

LINCOLN 

OKANAGAN 

SPOKANE 

WALLA  WAl^A  

12.43 

WHITMAN 

'  YAKIMA 

FERRY      

18.65 

REND  OREILLE 

1  STEVENS 

CLALLAM      

24.85 

CLARK 

COWLITZ 

GRAYS  HARBOR 

ISLAND 

JEFFERSON 

KING 

KITSAP 

LEWIS 

MASON 

PACIFIC 

PIERCE                          „ 

SAN  JUAN 

SKAGIT 

SKAMANIA 

SNOHOMISH 

THURSTON 

WAHKIAKUM 

WHATCOM 

vA/pQT  VIRGINIA                                                                      

ALL  COUNTIES  

24.85 
18.65 
6.20 

ALL  COUNTIES  

VvOOW^NOll'i     

WV'OMlNG  

ALBANY   

CAMPBELL 

CARBON 

CONVERSE 

GOSHEN 

HOT  SPRINGS 

JOHNSON 

LARAMIE 

LINCOLN 

NATRONA 

NIOBRARA 

PLATTE 

SHERIDAN 

SWEETWATER 

FREMONT 

SUBLETTE 

UINTA 

WASHAKIE 

BIG  wORfsj  

18.65 

CROC"^- 

APPENDIX  A  TO  Part  11— Fee  Schedule  for  FY  2000— Continued 

state 

County 

Rate 
per 
acre 

ALL  OTHER  ZONES  

PARK 

TETON 

WESTON 

6  41 
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BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  385 


[Docket  No.  RM99-9-000;  Order  No.  610] 

Designation  of  Corporate  Officials  or 
Other  Persons  To  Receive  Service 


Issued:  November  10.  1999. 
AGENCY:  Federal  Fne rtjv  Regulatory 
C'nmmis.sion 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  (lommission  (Commission)  is 
adding  a  new  p)aragraph  (i)  to  §  385.2010 
(Rule  2010)  of  its  regulations  to  require 
that  all  entities  regulated  bv  the 
Commission  designate  a  corporate 
official  or  other  person  to  receive 
service  of  certain  types  of  pleadings 
where  a  person  to  receive  service  has 
not  otherwise  lieen  designated  under  the 
Commission  s  regulations.  Each 
regulated  entity  would  be  required  to 
file  with  the  Commission:  the  name  of 
the  corporate  official  or  other  person 
that  IS  to  receive  service:  the  title  of  the 
corporate  official  or  person,  if 
applicable;  the  address  of  the  official, 
including,  where  applicable, 
department,  room  number,  or  mail 
routing  code;  the  telephone  number  of 
the  c:orpnrate  official  or  person;  the 
facsimile  number  of  the  corporate 
official  or  person,  if  applicable:  and  the 
electronic  mail  address  of  the  corporate 
official  or  person,  if  applicable.  Each 
regulated  entity  would  have  a 
( ontinuing  obligation  to  file  updated 
information  with  the  Commission. 

The  Commission  will  maintain  a  list 
of  designated  officials  in  the  Office  of 
the  .Secretary  of  the  Commission  and  to 
make  the  list  available  to  the  public  in 
hard  copy  and  through  the 
riommission's  web  site. 

DATES:  The  regulations  are  effective 
December  17,  1999. 


ADDRESSES:  Federal  Energy  Regulatory 
Commission  888  First  Street,  NE, 
Washington.  DC  20426 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Faerberg,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  ^Street,  N.E, 
Washington.  DC  20426,  (202)  208-1275. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  NE,  Room  2 A.  Washington. 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS)  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission  from  November  14.  1994, 
to  the  present.  CIPS  can  be  accessed  via 
Internet  through  FERCrs  Home  Page 
(http://www.ferc.fed.us)  using  the  CIPS 
Link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  8.0. 
User  assistance  is  available  at  202-208- 
2474  or  by  E-mail  to 
cips.master@ferc.fed.us. 

This  document  is  also  available 
through  the  Commission's  Records  and 
Information  Management  System 
(RIMS),  an  electronic  storage  and 
retrieval  system  of  documents  submitted 
to  and  issued  by  the  Commission  after 
November  16,  1981.  Documents  from 
November  1995  to  the  present  can  be 
viewed  and  printed.  RIMS  is  available 
in  the  Public  Reference  Room  or 
remotely  via  Internet  through  FERC's 
Home  Page  using  the  RIMS  link  or  the 
Energy  Information  Online  icon.  User 
assistance  is  available  at  202-208-2222. 
or  by  E-mail  to  rimsmaster@ferc.fed.us. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copv 
contractor,  RVJ  International,  Inc.  RVJ 
International,  Inc.  is  located  in  the 
Public  Reference  Room  at  888  First 
Street.  NE.  Washington.  DC  20426. 

Before  Commissioners:  )ames  |.  Hoecker, 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  Linda  Breathitt,  and  Curt  Hebert,  Jr. 


The  Federal  Energy  Regulatory 
Commission  (Commission)  is  revising 
its  regulations  to  require  that  all  entities 
regulated  by  the  Commission  must 
designate  a  corporate  official  or  other 
person  to  receive  service. 

I.  Background 

On  July  28,  1 999.  as  a  result  of  a 
suggestion  made  by  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA)  on  rehearing  of  Order  No. 
602,'  the  Commission  issued  a  notice  of 
proposed  rulemaking  (NOPR)  proposing 
to  add  a  new  paragraph  (i)  to  §  385.2010 
(Rule  2010)  to  require  that  all  entities 
regulated  by  the  Commission  designate 
at  least  one,  but  not  more  than  two. 
corporate  officials  or  other  persons  to 
receive  service  of  certain  types  of 
pleadings  where  a  person  to  receive 
service  has  not  otherwise  been 
designated  under  the  Commission's 
regulations. - 

The  NOPR  stated  that  the  Commission 
would  maintain  a  list  of  designated 
officials  in  the  Office  of  the  Secretary  of 
the  Commission  and  make  the  list 
available  to  the  public  in  hard  copy  and 
through  the  Commission's  web  site. 
However,  the  Commission  invited 
comments  on  what  other  ways  the 
names  of  designated  officials  could  be 
made  available  to  interested  perst)ns. 
The  (Commission  asked  whether 
regulated  entities  should  be  required  to 
post  the  names  of  designated  corporate 
officials  on  a  company's  EBB  or  web 
site.  The  Commission  also  asked 
whether  a  company  should  be  required 
to  periodically  mail  the  names  of  the 
designated  corporate  officials  to  its 
customers  or  other  persons  otherwise 
affected  by  its  operations.  The 
Commission  was  also  interested  in 
receiving  comments  on  what  level  of 
burden,  if  anv.  will  a  distribution 
requirement  place  on  a  regulated  entity. 


'  Complaint  Procedure.s.  Order  No.  602.  B4  FR 
17087  (Apr.  8.  1999).  HI  FERC  Stats.  &  Regs.  I 
31.071  (1999).  order  on  reh'gand  clarification. 
Order  No.  602-A,  64  FR  43600  (Aug.  11.  1999).  Ill 
FERC  Stats.  &  Regs.  1  31.076  (1999).  order  on  rehg. 
Order  No.  602-B.  88  FERC  %  61,294  (1999). 

-  Designation  of  Corporate  Officials  or  Other 
Persons  to  Receive  Service.  64  FR  42307  (Aug.  4, 
1999),  IV  FERC  Stats.  &  Regs.  "5  32.543  ()ulv  28. 
1999). 
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In  order  to  implement  the  new  service 

requirements,  the  Commission  proposed 
to  add  a  new  paragraph  (i)  to  4j  385.2010 
(Rule  2010).'  In  the  N(JPR.  the 
(  fimmission  stated  that  placement  of 
tiie  requirements  m  the  Rules  of  Practice 
and  Procedure  should  provide  sufficient 
notice  of  the  obligations  of  both 
regulated  entities  and  parties  who  desire 
to  serve  pleadings  on  regulated  entities 
for  purposes  of  initiating  a  proceeding 
before  the  Commission.  Howai'er.  the 
Commission  requested  comments  on 
whether  it  would  be  appropriate  to 
place  the  new  requirements  in  that 
section  of  the  regulations  or  whether 
there  may  be  other  places  in  the 
fpgidations  which  would  be  more 
appf'opriate. 

Comments  on  the  NOPR  were  filed  by 
CNG  Transmission  Corporation  (CNG), 
INGAA.  Williston  Basin  Interstate 
Pipeline  Company  (Williston).  Chevron 
Pipe  Line  Company  (Chevron),  and 
Duke  Energy  Corporation  (Duke). 

II.  Discussion 

All  (.)f  the  cDmmenters  support  the 
NOPR  and  the  proposed  regulations  as 
drafted.  The  final  rule  adopts  the 
regulations  as  proposed  in  the  NOPR 
subject  to  certain  clarifications 
discussed  below.  Each  regulated  entity 
is  required  to  file  with  the  Commission: 

(1)  The  name  of  the  corporate  official  or 
other  person  that  is  to  receive  service; 

(2)  the  title  of  the  corporate  official  or 
person,  if  applicable;  (3)  the  address  of 
the  official,  includins.  where  applicable, 
department,  room  number,  or  mail 
routing  code:  (4)  the  telephone  number 
of  the  corporate  official  or  person;  (5) 
the  facsimile  number  of  the  corporate 
official  or  person,  if  applicable;  and  (6) 
the  electronic  mail  address  of  the 
corporate  official  or  person,  if 
applicable.  Each  regulated  entity  has  a 
continuing  obligation  to  file  updated 
information  with  the  Commission. 

The  Office  of  the  Secrptary  of  the 
Commission  will  maintain  a  list  of 
designated  officials  and  make  the  list 
available  to  the  public  in  hard  copy  and 
through  the  Commission's  web  site.  For 
ease  of  use,  the  Commission  proposed 
that  the  list  be  divided  by  industry.  This 
list  will  be  separate  and  apart  from  the 
official  service  lists  that  the  ,Secretarv 
maintains  for  each  proceeding  pursuant 
to  §  385.2010(c)  of  the  Commissions 
regulations  (Rule  2010).  Thus,  in 
situations  where  an  official  service  list 
is  maintained  for  an  existing 
proceeding,  a  party  would  be  required 
to  serve  the  person  designated  by  the 
regulated  entity  for  that  proceeding. 
Where  there  is  no  service  list  because, 
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for  example,  the  proceeding  is  initiated 
by  the  Commission  or  another  entity,  a 
party  will  be  required  to  serve  the 
person  designated  pursuant  to  proposed 
§385.2010(1). 

The  commenters  do  not  support 
duplication  of  service- information 
through  other  methods  of  distribution 
such  as  periodic  mailings  or  separate 
postings  on  company  EBBs  or  web  sites. 
The  commenters  submit  that 
information  will  be  most  effective  if  the 
official  data  are  maintained  by  the 
Commission  on  its  web  site  and  in  hard 
copy.  The  commenters  assert  that 
maintaining  multiple  sources  of 
information  could  create  the  possibility 
of  inconsistent  data  leading  to  disputes 
about  proper  service.  The  commenters 
argue  that  such  confusion  would 
undermine  the  NOPR"s  purpose  of  the 
efficient  service  and  receipt  of 
pleadings. 

The  Commission  agrees  with  the 
commenters  that  the  service  information 
required  by  the  rule  should  be  officially 
maintained  only  by  the  Commission  in 
order  to  avoid  confusion.  Nevertheless, 
the  Commission  encourages  regulated 
entities  to  maintain  service  information 
on  their  EBBs  or  web  sites  as  a 
convenience  to  their  customers. 

Chevron  requests  clarification  with 
respect  to  protests  to  oil  pipeline  tariff 
filings.  Chevron  states  that  the  current 
Commission  regulations  allow  a 
pipeline  to  designate,  in  the  transmittal 
letter  accompanying  the  tariff  filing,  the 
person  to  receive  any  protest  to  the 
tariff.  Chevron  interprets  the 
Commission's  statement  in  the  NOPR 
that  such  a  designation  would  continue 
to  govern  service  of  protests,  rather  than 
any  general  designation  as  envisioned  in 
the  NOPR.  The  Commission  grants 
Che\Ton's  request  for  clarification.  As 
the  Commission  stated  in  the  NOPR, 
proposed  §  385.2010(i)  was  only 
designed  to  cover  situations  where  a 
person  to  receive  service  has  not 
otherwise  been  designated  under  the 
Commission's  regulations.  The  situation 
described  by  Chevron  is  covered  by  two 
regulations.  Under  §  385.203  of  the 
Commission's  regulations,  the  initial 
pleading  or  rate  filing  of  a  person  must 
contain,  among  other  things,  the  name, 
address  and  telephone  number  of  at 
least  one  person  on  whom  service  is  to 
be  made.  In  addition,  §  343.3(a)  states 
that: 

Any  protest  pursuant  to  section  15(7)  of  the 
Interstate  Commerce  Act  must  be  filed  not 
later  than  15  days  after  the  filing  of  a  tariff 
publication.  If  the  carrier  submits  a  separate 
letter  with  the  filing,  providing  a  telefax 
number  and  contact  person,  and  requesting 
all  protests  to  be  lelefaxed  to  the  carrier  by 
a  protestant.  any  protest  must  be  so  telefaxed 


to  the  pipeline  at  the  time  the  protest  is  filed 
with  the  Commission. 

Duke  requests  that  the  Commission 
clarifv'  the  proposed  rule  in  two 
respects.  First,  Duke  requests  that  the 
Commission  make  clear  in  the  final  rule 
that,  for  entities  such  as  Duke  that  have 
numerous  corporate  affiliates  and 
divisions  conducting  activities  subject 
to  the  Commission's  jurisdiction  under 
the  Federal  Power  Act,  Natural  Gas  Act 
and  other  statutory  provisions,  each 
such  corporate  affiliate  and  division  is 
to  designate  persons  to  receive  service 
under  the  new  regulation.  Second,  Duke 
states  that  in  some  cases  individual 
companies  conduct  activities  that  are 
subject  to  Commission  regulation  under 
different  statutory  schemes.  For 
example.  Duke  Power,  which  is  a 
division  of  Duke  Energy  Corporation, 
engages  in  activities  regulated  by  the 
Commission  under  Part  II  of  the  Federal 
Power  Act  and  also  is  a  hydroelectric 
licensee  regulated  by  the  Commission 
pursuant  to  Part  I  of  the  Federal  Power 
Act.  Duke  believes  that  it  makes  sense 
for  such  companies  to  designate  one 
person  to  receive  service  of  documents 
pertaining  to  Part  II  matters  and  a 
different  person  to  receive  service  of 
documents  pertaining  to  Part  I  matters, 
and  requests  that  the  Commission  so 
clarify  in  its  final  rule.  Duke  submits 
that  the  clarification  requested  will 
ensure  that  the  company  personnel 
responsible  for  a  particular 
jurisdictional  activity  will  receive 
service  of  the  filed  documents 
pertaining  to  that  activity  and  thus  will 
further  the  goal  of  the  Commission's 
NOPR. 

The  Commission  clarifies  that 
companies  subject  to  this  regulation 
may  provide  the  names  of  officials  or 
persons  to  receive  service  for  each 
jurisdictional  activity  in  which  the 
regulated  entity  engages.  Thus,  in 
Duke's  case,  for  exemiple,  it  can  provide 
one  contact  person  for  electric  matters 
and  another  person  for  hydroelectric 
matters.  This  should  ensure  that  the 
appropriate  personnel  receive 
documents  in  a  timely  manner. 

III.  Information  (  ollection  Statement 

The  Commission  linds  that  the 
information  required  to  be  provided  by 
regulated  entities  is  so  minimal  that  it 
does  not  impose  any  measurable 
additional  burden  on  regulated  entities. 
Therefore,  no  public  reporting  burden 
estimates  were  made. 

rV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
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significant  adverse  impact  on  the 
human  environment.^  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.'  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.^ 
Therefore,  an  environmental  assessment 
is  unnecessarv  and  has  not  been 
prepared  for  this  final  rule. 

V.  Regiilatory  Flexibility  Act 
Certification 

The  Regulatorv  Flexibility  Act  fRFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions  and  analyses  of 
proposed  rules  that  will  have  an  impact 
on  a  substantial  number  of  small 
entities."  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect.** 

In  the  Commission's  view,  this  rule 
would  not  have  a  significant  economic 
impact  on  small  entities.  The  companies 
that  are  regulated  by  the  Commission, 
who  would  have  to  designate  a 
corporate  official  to  receive  service, 
generally  do  not  meet  the  RFA's 
definition  of  a  small  entity  '  Further;  it 
would  be  easier  for  any  small  entity  to 
serve  a  pleading  on  a  regulate  company 
if  that  company  had  a  specific  official 
designated  to  receive  service.  Therefore, 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Effective  Date 

The  regulations  are  effective 
December  17,  1999  The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  requires  agencies  to  report  to 
Congress  certain  final  rules  prior  to  their 
effective  dates   "  .Since  this  final  rule 
concerns  agency  practice  and 
procedure,  a  determination  as  to 
whether  it  is  a  major  or  non-major  rule 
is  not  necessary  and  Congressional 
notification  is  not  required. 


■•Order  No  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17.  19aZ).  FERC  Stats.  &  Regs.  Preambles 
198t>-1990  1  30,783  (1987). 

M8CFR  380.4. 

\See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5), 
380.4(a)(27). 

■  5  U.S.C.  601-612. 

S5U.S.C.  605(b). 

'5  U.S.C.  601(3), 

'"5  U.S.C.  801. 


List  of  Subjects  in  18  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commissiork 
David  P.  Boergers, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  385.  Chapter  I. 
Title  18,  Code  of  Federal  Regulations,  as 
follows. 

PART  385— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z,  3301-3432;  16  U.S.C.  791a-825r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85, 

2,  In  §  385.2010,  new  paragraph  fi)  is 
added  to  read  as  follows: 

§  385.201 0    Service  (Rule  201 0) 

***** 

(i)  Designation  of  Corporate  Officials 
to  Receive  Service.  (1)  Any  entity 
subject  to  regulation  by  the  Commission 
must  designate  at  least  one.  but  not 
more  than  two,  corporate  officials  or 
other  persons  to  receive  service  of 
complaints,  petitions  for  declaratory 
order,  show  cause  orders,  data  requests, 
investigatory  letters  or  other  documents 
where  a  person  to  receive  service  has 
not  otherwise  been  designated  under 
Commission  regulations.  Each  entity 
must  file  with  the  Secretary  of  the 
Commission: 

(i)  The  name  of  the  corporate  official 
or  person  that  is  to  receive  service; 

(ii)  The  title  of  the  corporate  official 
or  person,  if  applicable; 

(iii)  The  address  of  the  corporate 
official  or  person,  including,  where 
applicable,  department,  room  number, 
or  mail  routing  code; 

(iv)  The  telephone  number  of  the 
corporate  official  or  person; 

(v)  The  facsimile  number  of  the 
corporate  official  or  person,  if 
applicable;  and 

(vi)  The  electronic  mail  address  of  the 
corporate  official  or  person,  if 
applicable. 

(2)  Each  regulated  entity  has  a 
continuing  obligation  to  file  with  the 
Secretary  of  the  Commission  updated 
information  concerning  the  corporate 
official  or  person  designated  to  receive 
service. 

(3)  A  list  of  corporate  officials  and 
persons  designated  to  receive  service 
pursuant  to  this  paragraph  will  be 
maintained  by  the  Secretar>'  of  the 
Commission  and  will  be  made  available 


to  the  public  in  hard  copy  upon  request 
and  through  the  Commission's  web  site 
at  http://www.ferc.fed.us. 

(4)  Any  person  who  wishes  to  serve 
a  complaint  or  petition  for  declaratory 
order  on  any  entity  regulated  by  the 
Commission  must  serve  the  corporate 
official  or  person  designated  pursuant  to 
this  paragraph  (i). 

(5)  The  Commission  will  serve  show 
cause  orders,  data  requests, 
investigatory  letters  or  other  documents 
on  the  corporate  official  or  person 
designated  under  this  paragraph  (i). 

(FR  Doc.  99-29979  Filed  11-16-99;  8;45  am) 

BILUNQ  CODE  671 7-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

[Docket  No.  92C-0348] 

Listing  of  Color  Additives  for  Coloring 
Bone  Cement;  FD&C  Blue  No.  2- 
Aluminum  Lake  on  Alumina; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Final  rule;  confirmation  of 

effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  October  5.  1999  (64  FR 
48288).  for  the  final  rule  that  appeared 
in  the  Federal  Register  of  September  3 . 
1999,  and  that  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  FD&C  Blue  No.  2-Aluminum 
Lake  on  alumina  to  color  bone  cement. 
The  agency  also  transferred  the  listing 
for  the  use  of  FD&C  Blue  No.  2  in 
sutures  to  reflect  that  sutures  in  which 
this  color  additive  is  used  are  devices, 
not  drugs. 

DATES:  Effective  date  confirmed: 
October  5,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  3.  1999 
(64  FR  48288).  FDA  amended  the  color 
additive  regulations  to  provide  for  the 
safe  use  of  FD&C  Blue  No.  2-Aluminum 
Lake  on  alumina  to  color  bone  cement. 
To  reflect  that  sutures  in  which  this 
color  additive  is  used  are  devices,  not 
drugs,  tlie  agency  also  transferred  the 
listing  for  the  use  of  FD&C  Blue  No.  2 


Federal  Register/ Vol.  64.  No.  221 'Wednesday.  November  17.  1999 'Rules  and  Regulations      62583 


in  sutures  from  §  74.1102  FD&C  Blue 
No.  2(21  CFR  74.1102)  under  subpart 
B— Drugs  to  new  §  74.3102  FD&C  Blup 
No.  2  (21  CFR  74.3102)  under  subpart 
D — Medical  Devices  and  made 
nonsubstantive  amendments  to 
§74.1102. 

FDA  gave  interested  persons  until 
October  4.  1999.  to  file  objections  or 
requests  for  a  hearing  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  effective  dat*^  of  the 
final  rule  that  published  in  the  Federal 
Register  of  September  3.  1999.  should 
be  confirmed 

List  of  Subjects  in  21  CFR  Part  74 

Color  additives.  Cosmetics,  Drugs. 
Foods,  Medical  de\'if:es. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321. 
341.  342. 343, 348, 351, 352, 355, 361, 
362.  371,  379e)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5,10).  notice  is  given 
that  no  objections  or  requests  for  a 
hearing  were  filed  in  response  to  the 
September  3.  1999.  final  rule. 
Accordingly,  the  amendments  issued 
therebv  became  effective  October  5, 
1999.  ' 

Dated:  November  9.  1999. 
William  K.  Hubbard. 

Senior  Associate  Commissioner  for  Policy. 

Planning,  and  Legislation. 

I  PR  Doc.  99-29917  Filed  11-1&-99;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  98F-0492] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 

HHS, 

action:  Final  rule, 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  expanded  safe  use  of  iV.iV-bis  (2- 
hydroxyethyl)  alkyl  (Cn-C;s)  amine  as 
an  antistatic  agent  in  polypropylene 
homo-  and  copolymers  intended  for 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  ICI  PLC. 
DATES:  This  regulation  is  effective 
November  17.  1999;  written  objections 
and  requests  for  a  hearing  by  December 
17.  1999. 


ADDRESSES:  Submit  written  objections  to 

the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
5630  Fishers  Lane.  rm.  1061.  Rockville, 
MD  20852 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  M  Waldron,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3089 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  m  the  Federal  Register  of 
luly  7.  1998  (63  FR  36699).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4602)  had  been  filed  bv  ICI  PLC, 
c/o  ICl  Surfactants.  P.O.  Box  8340, 
Wilmington.  DE  19803-8340.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.3130 
Antistatic  and/or  antifogging  agents  in 
food-packaging  materials  (21  CFR 
178.3130)  to  provide  for  the  expanded 
safe  use  of  N,N-his  (2-hydroxyethyl) 
alkyl  (Cn-Cis)  amine  as  an  antistatic 
agent  in  polypropylene  homo-  and 
copolymers  intended  for  contact  with 
food. 

In  its  evaluation  of  the  safety  of  this 
food  additive.  FDA  has  review'ed  the 
safety  of  the  additive  itself,  the  starting 
materials  used,  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of  unreacted 
1,4-dioxane  and  ethylene  oxide,  which 
are  carcinogenic  impurities  rpsulting 
from  the  manufacture  of  the  additive. 
Residual  amounts  of  impurities,  such  as 
1 .4-dioxane  and  ethylene  oxide,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

L  Determination  of  Safety 

Under  the  general  safety  standard  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  L'SC.  348(c)(3)(A}),  a 
food  additive  cannot  be  approved  for  a 
particular  use  unless  a  fair  evaluation  of 
the  data  available  to  FDA  establishes 
that  the  additive  is  safe  for  that  use 
FDA's  food  additive  regulations  (21  CFR 
170.3(i))  define  safe  as  "a  reasonable 
certainty  in  the  minds  of  competent 
scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions 
of  use," 

The  food  additives  anticancer,  or 
Delaney.  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  safe  if  it  is 
found  to  induce  cancer  when  ingested 
b\'  man  or  animal.  Lmportanth  . 
however,  the  Delaney  clau.se  applies  to 


the  additive  itself  and  not  to  impurities 
in  the  additive.  That  is,  where  an 
additive  itself  has  not  been  shown  to 
cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  imder  the  general 
safety  standard  using  risk  assessment 
procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  the  intended  use  of  the 
additive.  Scott  v.  FDA.  728  F.2d  322  (6th 
Cir.  1984). 

n.  Safety  of  Petitioned  Use  of  the 
.\dditive 

FDA  estimates  that  the  petitioned  use 
of  the  additive.  N,N-his  (2- 
hydroxyethyl)  alkyl  (CivCi?)  amine, 
will  result  in  exposure  to  no  greater 
than  23  parts  per  billion  (ppb)  of  the 
additive  in  the  daily  diet  (3  kilograms 
(kg))  or  an  estimated  daily  intake  of  69 
micrograms  per  person  per  day  (^g/p/d) 
(Ref  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref  2).  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  on  the 
additive  and  concludes  that  the 
estimated  small  dietar\'  exposure 
resulting  from  the  petitioned  use  of  this 
additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety 
standard,  considering  all  available  data 
and  using  risk  assessment  procedures  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  presented  by  1,4- 
dioxane  and  ethylene  oxide,  the 
carcinogenic  chemicals  that  may  be 
present  as  impiu-ities  in  the  additive. 
This  risk  evaluation  of  1,4-dioxane  and 
ethylene  oxide  has  two  aspects:  (1) 
Assessment  of  exposure  to  the 
impurities  from  the  petitioned  use  of  the 
additive,  and  (2)  extrapolation  of  the 
risk  observed  in  the  animal  bioassays  to 
the  conditions  of  exposure  to  humans. 

A.  1 .4-Dioxane 

FDA  has  estimated  the  exposure  to 
1 .4-dioxane  from  the  petitioned  use  of 
the  additive  as  an  antistatic  agent  in 
polypropylene  homo-  and  copolymers 
intended  for  contact  with  food  to  be  no 
more  than  0.09  ppb  in  the  daily  diet  (3 
kg),  or  0.28  ng/p/d  (Ref.  1).  The  agency 
used  data  from  a  carcinogenesis 
bioassay  on  1. 4-dioxane,  conducted  by 
the  National  Cancer  Institute  (Ref  3),  to 
estimate  the  upper-bound  limit  of 
hfetime  human  risk  from  exposure  to 
this  chemical  resulting  from  the 
petitioned  use  of  the  additive,  The 
results  of  the  bioassay  on  1,4-dioxane 
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demonstrated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  authors 
reported  that  the  test  material  caused 
sitjnific  antlv  increased  incidence  of 
squamous  cell  carcinomas  and 
hepatocellular  tumors  in  female  rats. 
Based  on  the  agency's  estimate  that 
f'xposure  to  1.4-dioxane  will  not  exceed 
0.28  ng/p'd,  FDA  estimates  that  the 
upper-bound  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  9.8  xlO ''.  or  9.8  in 
line  billion  (Ref.  4),  Because  of  the 
numerous  (:()nser\dti\'e  assumptions 
used  in  calculating  the  exposure 
t'stimate.  the  actual  lifetime-averaged 
individual  exposure  to  1.4-dioxane  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
1 .4-dioxane  would  result  from  the 
petitioned  use  of  the  additive. 

B.  Ethylene  Oxide 

FDA  has  estimated  the  exposure  to 
ethylene  oxide  from  the  petitioned  use 
of  the  additive  as  an  antistatic  agent  in 
polvpropvlene  homo-  and  copolymers 
intended  for  contact  with  food  to  be  no 
more  than  2  parts  per  trillion  in  the 
dailv  diet  (:?  kg)  or  R  nanograms  (ngj/p/ 
d  (Ref.  1).  The  agencv  used  data  from  a 
carcinogenesis  bioassay  on  ethylene 
oxide,  conducted  for  the  Institute  of 
Hygiene.  University  of  Mainz.  Germany 
(Ref  5).  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  resulting  from 
the  petitioned  use  of  the  additive.  The 
results  of  the  bioassay  on  ethylene  oxide 
demonstrated  that  the  material  was 
carcinogenic  for  female  rats  under  the 
conditions  of  the  study.  The  authors 
reported  that  the  test  material  caused 
significantly  increased  incidence  of 
squamous  cell  carcinomas  of  the 
forestomach  and  carcinomas  in  situ  of 
the  glandular  stomach. 

Based  on  the  agency's  estimate  that 
exposure  to  ethylene  oxide  will  not 
exceed  6  ng/p/d.  FDA  estimates  that  the 
upper-bound  limit  of  lifetime  human 
risk  from  the  petitioned  use  of  the 
subject  additive  is  1.1  x  10  ''.  or  1.1  in 
100  millon  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  ethylene  oxide  is 
likely  to  be  substantially  less  than  the 
estimated  exposure,  and  therefore,  the 
probable  lifetime  human  risk  would  be 
less  than  the  upper-bound  limit  of 
lifetime  human  risk.  Thus,  the  agencv 


concludes  that  there  is  reasonable 
certainty  that  no  harm  from  the 
exposiu-e  to  ethylene  oxide  would  result 
from  the  petitioned  use  of  the  additive. 

C.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amounts  of  1 ,4-dioxane  and 
ethylene  oxide  present  as  impurities  in 
the  additive.  The  agency  finds  that 
specifications  are  not  necessary  for  the 
following  reasons:  (1)  Because  of  the 
low  levels  at  which  1.4-dioxane  and 
ethylene  oxide  may  be  expected  to 
remain  as  impurities  following 
production  of  the  additive,  the  agency 
would  not  expect  these  impurities  to 
become  components  of  food  at  other 
than  extremely  small  levels:  and  (2)  the 
upper-bound  limits  of  lifetime  human 
risk  from  exposure  to  1, 4-dioxane  and 
ethylene  oxide,  are  very  low,  9.8  in  a 
billion  and  1.1  in  100  million, 
respectively. 

III.  Conclusion 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  of  the 
additive  in  food-contact  articles  is  safe, 
that  the  additive  will  achieve  its 
intended  technical  effect,  ajid  therefore, 
that  the  regulations  in  §178.3130 
should  be  amended  as  set  forth  below  in 
this  document. 

In  accordance  with  §  171, 1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
the  enviroimiental  effects  of  this  rule  as 
announced  in  the  notice  of  filing  for 
FAP  8B4602  (63  FR  36699).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 


under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

VI.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  December  1 7,  1999, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specifx'  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VII,  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Oxide  (EO)  in  ,V..V-bis  (2-HydroxyethylJ 
Alkyl  (Cn-Ci?)  Amine  Intended  for  Use  as  an 
Antistatic  Agent  in  Polypropylene  Homo- 
and  Copolymers  Contacting  Food:  FAP 
8B4602,"  dated  June  8,  1999. 

5.  Dunkelberg.  H.,  "Carcinogenicity  of 
Ethylene  Oxide  and  1,2-Propylene  Oxide 
Upon  Intragastric  Administration  to  Rats," 
British  Journal  of  Cancer.  46:  924-933.  1982. 

List  of  Subjects  in  21  CFR  Part  178 
Food  additives,  Food  packaging. 


Ttierelore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  1 78  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 


Authority:  21  U.S.C.  321.  342,  348,  379e. 

2.  Section  178.3130  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entry  for  N,N-bis  (2-hydroxyethyl)  alkyl 
(Ci3-Cis)  amine  under  the  heading 
"Limitations"  to  read  as  follows: 

§  178.3130     Antistatic  and/or  antifogging 
agents  m  food-packagmg  materials 


(b) 


List  of  substances 


Limitations 


WA/-bis(2-hydroxyethyl)alkyl  (C,3-C,5)  amine  (CAS  Reg.  No.  70955- 
14-5). 


For  use  only: 

1.  As  an  antistatic  agent  at  levels  not  to  exceed  0.2  percent  by  weight 
in  molded  or  extruded  high-density  polyethylene  (having  a  density 
>0.95  g/cm'  and  polypropylene  containers  that  contact  food  only  of 
the  types  identified  in  §  176.170(c)  of  this  chapter,  Table  1 .  under 
types  I.  Vl-B,  Vll-B,  and  VIII,  under  the  conditions  of  use  E  through 
G  descnbed  in  Table  2  of  §  176.170(c)  of  this  chapter,  provided  such 
foods  have  a  pH  above  5.0. 

2.  As  an  antistatic  agent  at  levels  not  to  exceed  0.1  percent  by  weight 
in  molded  or  extruded  polypropylene  homopwiymers  and  copolymers 
that  contact  food  only  of  the  types  identified  in  §  176.170(c)  of  this 
chapter.  Table  1,  under  Types  II,  III,  IV,  V,  Vll-A,  and  IX,  under  the 
conditions  of  use  C  through  G  described  in  Table  2  of  §  176.170(c) 
of  this  chapter. 


Dated:  November  4,  1999. 
Margaret  M.  Dotzel, 

Acting  Associate  Commissioner  for  Policy. 

fpR  Dor    QQ-l'qPlS  Filed  11-16-99;  8:45  am] 

BILLING  CODE  41 60-01 -F 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
31  CFR  Part  1 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Custom^  .Service,  Treasurv. 
ACTION:  Final  Rule, 

SUMMARY:  In  accordance  with  the 

requirements  of  the  Privacy  Act  of  1974. 
as  drriended.  the  Department  of  the 
Treasury  gi\es  notice  of  a  final  rule 
exempting  the  system  of  records  entitled 
the  Seized  Asset  and  Case  Tracking 
System  (SEACATS)  Treasur\'/ Customs 
.213  from  certain  provisions  of  the 
Privacy  Act.  The  exemptions  are 
intended  to  increase  the  value  of  the 
.system  of  records  for  law  enforcement 
purposes,  to  comply  with  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  system  fif  records. 
EFFECTIVE  DATE:  November  17,  1999. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Mui\  ennd.  (Jttice  ut  information 
and  Technology,  U.S.  Customs  Service 

at  f202'  q2''-oaoo 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  published  a 
notice  of  a  proposed  rule  exempting  the 
system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974,  as 
amended,  on  Januan'  8, 1999,  at  64  FR 
1152.  The  United  States  Customs 
Ser\'ice  published  the  system  notice  in 
its  entirety  on  December  1,  1998,  at  63 
FR  66232' 

Under  5  U.S.C.  552a(j)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  from 
certain  provisions  of  5  U,S,C,  552a  if  the 
system  of  records  is  maintained  by  an 
agency  or  component  thereof  which 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws,  including  information 
compiled  as  investigatory  material  about 
individuals  to  identify  leads  to  possible 
criminal  investigations. 

Under  5  U.S.C.  552a(k)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974.  as  amended,  if  the 
system  is  investigator\'  material 
compiled  for  law  enforcement  purposes. 
The  Seized  Asset  and  Case  Tracking 
System  (SEACATS)Treasury/CS  .213, 


contains  investigatory  material 
compiled  for  law  enforcement  purposes. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Office 
of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW..  Washington.  DC  20229. 
no  later  than  February  8,  1999.  No 
comments  pertaining  to  the  proposed 
rule  were  received  by  the  Office  of 
Regulations  and  Rulings.  Accordingly, 
the  Department  of  the  Treasury  is 
hereby  giving  notice  that  the  system  of 
records  entitled  Seized  Asset  and  Case 
Tracking  System  (SEACATS)— 
Treasury /CS  .213,  is  exempt  from 
certain  provisions  of  the  Privacy  Act  of 
1974,  as  amended.  The  provisions  of  the 
Privacy  Act,  from,  which  exemption  is 
claimed  pursuant  to  5  U.S.C.  552a(j){2) 
and  (k)(2)  are  as  follows:  5  U.S.C. 
552a(c}(3),  (c)(4),  (d)(1).  (d)(2).  (d)(3), 
(dj(4),  (e)(1),  {e)(2),  (e)(3),  (e)(4),  (G),  (H) 
and  (I),  (e)(5)  and  (8),  (0  and  (g). 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  the 
final  rule  is  not  a  significant  regulatory 
action,  and  therefore,  does  not  require  a 
regulator\'  impact  analysis. 

Pursuant  to  the  requfrements  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
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unp.ict  on  a  sub.-itantial  number  of  small 
entities. 

Ill  HI .  ini  i:i  ■'  with  the  provisions  of 
the  F  iji.'iw .  i  k  R<'duction  Act  of  1995, 
the  Defiartment  of  tiie  Treasury'  has 
determined  thcit  the  final  rule  would  not 
impose  new  recordkeeping,  application, 
reporting,  or  other  types  of  information 
collertion  requirements. 

Lists  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PARTI— {AMENDED] 

1   Th(>  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552  as 
amended.  Subpart  C  also  issued  under  5 

U.S.C.  552a. 

§.1.36    [Amended] 

2.  Section  1  ..^B  of  Subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  in  paragraphs  a.  1  and 
b.  1  under  the  heading  UNITED 
ST.\TES  n  'STOMS  SERVICE: 

*  <^  *  *  * 

a.  *   *   ' 

.f    •   *    * 

***** 

00.213 — Seized  Asset  and  Case  Tracking 
System  (SEACATS) 


00.213 — Seized  Asset  and  Case  Tracking 

System  (SEACATS). 
***** 

Dated:  Octobers.  1999. 
Shelia  V.  Mit'ann. 

Deputy  Assistant  Secretan'  I  Administration  I. 
(FR  Ddi    qq-:!0(HQ  Filpfi  11-16-99;  8:45  am) 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
31  CFR  Part  1 

Privacy  Act;  Implementation 

AGENCY:  Internal  Revenue  Service, 

TrfMsur\' 

action:  Final  Rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  the  Department  of  the 
Treasury  gives  notice  of  a  final  rule 
exempting  an  Internal  Revenue  Service 
system  of  records  entitled  the  "Audit 
Trail  Lead  Analysis  System — Treasury/ 


IRS  34.020,"  from  certain  provisions  of 
the  Privacy  Act.  The  exemption  is 
intended  to  comply  with  the  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information  and  to 
protect  certain  information  on 
individuals  maintained  in  this  system  of 
records 

EFFECTIVE  DATE:  X'ovomber  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Irving,  Privacy  Advocate. 
Internal  Revenue  Service.  National 
Office  at  (202)  283-7750. 
SUPPLEMENTARY  INFORMATION:  The 
Depttrtment  of  the  Treasur\  published  a 
notice  of  a  proposed  rule  exempting  a 
system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  on  December  23,  1998,  at  63 
FR  71050.  The  proposed  rule  also 
removed  the  entry  "Integrated  Data 
Retrieval  System  (IDRS)  Security  Files — 
34.018,"  from  paragraph  (a)(1)  of  31  CFR 
1.36  under  the  heading  "The  Internal 
Revenue  Service."  The  Internal  Revenue 
Service  (IRS)  published  the  system 
notice  in  its  entirety  on  November  18. 
1998,  at  63  FR  64141. 

Under  5  U.S.C.  552a(k)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  an 
agency  from  certain  provisions  of  the 
Privacy  Act  of  1974,  as  amended,  if  the 
system  is  investigatory  material 
compiled  for  law  enforcement  purposes. 
The  Audit  Trail  Lead  Analysis  System — 
Treasury/IRS  34.020  contains 
investigatory  material  compiled  for  law 
enforcement  purposes. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the 
Governmental  Liaison  and  Disclosure 
Office,  Internal  Revenue  Service,  1111 
Constitution  Ave.,  NW,  Washington.  DC 
20224,  no  later  than  January  22.  1999. 
The  Governmental  Liaison  and 
Disclosure  Office  received  no  comments 
pertaining  to  the  proposed  rule. 
Accordingly,  the  Department  of  the 
Treasury  is  hereby  giving  notice  that  the 
system  of  records  entitled.  "Audit  Trail 
Lead  Analysis  System — Treasury/IRS 
34.020,"  is  exempt  from  certain 
provisions  of  the  Privacy  Act.  The 
provisions  of  the  Privacy  Act  from 
which  exemption  is  claimed  pursuant  to 
5  U.S.C.  552a(k)(2)  are  as  follows:  5 
U.S.C.  552a(c)(3),  (d)(1),  (d)(2),  (d)(3). 

(d)(4),  (e)(1).  (e)(4)(G),  (H).  (I)  and  (f). 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  the 
final  rule  is  not  a  significant  regulatory 
action,  and  therefore,  does  not  require  a 
regulatory  impact  analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  these 
regulations  will  not  significantly  affect  a 


substantial  number  of  small  entities. 
The  final  rule  imposes  no  duties  or 
obligatirms  on  small  entities. 

In  accordanc :e  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasury  has 
determined  that  the  final  rule  would  not 
impose  new  recordkeeping,  application, 
reporting,  or  other  types  of  information 
collection  requirements. 

List  of  Subjects  in  31  CFR  Fart  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— [AMENDED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  31  U.S.C.  321, 
Subpart  A  also  issued  under  5  U.S.C.  552,  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§1.36     [Amended] 

2.  Sei:tion  1.36,  under  the  heading 
"The  Internal  Revenue  Service,"  is 
amended  by  removing  in  paragraph 
(a)(1)  the  words  'Integrated  Data 
Retrieval  System  (IDRS)  Security  Files 
34.018."  and  in  paragraph  (h)(1)' by 
adding  the  following  entry  m  numerical 
order  to  read  as  follows: 
***** 

(b)  *   *   ♦{!)*** 


Name  of  system 


No. 


Audit  Trail  Lead  Analysis  System 34.020 

•  •  •  •  • 

***** 
Dated:  October  8.  1999. 
Sheila  Y.  McCann, 

Dnputy  Assistant  Secretary  (Administration!. 
fPR  Doc.  99-:i0n,38  Filed  11-16-99:  8:45  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD1-99-185] 

RIN2115-AA97 

Safety  Zones:  All  Coast  Guard  and 
Navy  Vessels  Involved  In  Evidence 
Transport.  Narragansett  Bay,  Davisville 
Depot,  Davisville,  Rhode  Island 

AGENCY:  Coast  Guard,  DOT 
ACTION:  Temporary  final  rule. 


ADDRESSES: 

this  preamt 
inspection  i 
Office  Prov: 
East  Provid 
the  hours  o, 
through  Fri 

FOR  FURTHE 
CWO  lohn ' 
Officp  Prov: 

SUPPLEMEN1 


Backgroun( 


SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  safety  zone 
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within  a  five  hundred  (500)  yard  radius 
of  the  U.S.  Coast  Guard  and  U.S.  Na\'>' 
vessels  carrving  aircraft  wreckage  from 
Egvpt  Air  Flight  990  as  they  transit 
through  Narragansett  Bay,  into 
Da\isville  Depot,  Davisville.  Rhode 
Island.  The  Coast  Guard  is  establishing 
a  second  safety  zone  in  all  waters  two 
thousand  (2000)  vards  around  the  pier 
facility  at  Ua\isville  Depot.  Davisville. 
Rhode  Island  during  off  loading  of 
aircraft  wreckage. 

These  safety  zones  are  needed  to 
protect  persormel  aboard  the  Coast 
Guard  and  Navy  vessels  from  passing 
and  spectator  vessels  that  may  hazard 
operations.  Entry  mto  this  safetv  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP),  Providence, 
RI 

DATES:  This  rule  is  effective  from  2  p.m.. 
Monday.  November  1.  1999,  until  12 
am  .  Tuesday  December  1,  1999. 

ADDRESSES:  Documents  as  indicated  in 

this  preamble  are  available  for 
inspection  and  copying  at  Marine  Safety 
Office  Providence.  20  Risho  Avenue, 
East  Providence.  Rhode  Island  between 
the  hours  of  8  a.m.  and  3  p.m.,  Monday 
through  Fridav.  except  Ferieral  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
CWO  lohn  W.  Winter  at  Marine  Safety 

Office  Providence.  (401 )  43,5-2300, 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U,S,C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  This  temporury  final  rule 
establishes  a  safety  zone  around  all 
Coast  Guard  and  Nav\'  vessels  as  they 
deliver  the  wreckage  of  the  downed 
aircraft  to  Davisville  Depot  and 
establishes  a  safety  zone  around  Pier  2 
at  Davisville  Depot.  Any  delay 
encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  immediate  action  is 
needed  to  close  portions  of  Narragansett 
Bay  and  its  approaches  to  protect 
personnel  involved  in  transfer 
operations  from  passing  and  spectator 
vessels  that  may  hazard  those 
operations. 

Background  and  Purpose 

This  safetv  zone  is  needed  to  protect 
personnel  transporting  evidence  from 
passing  and  spectator  vessels  that  may 
hazard  operations.  Entry  into  these 
safety  zones  is  prohibited  unless 
authorized  bv  the  Captain  of  the  Port 
(COTP).  Providence,  Rl, 


Rpgulatorv-  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  und  -r 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulator*'  policies  and  procedures  of 
DOT  is  urmecessary.  This  safety  zone 
involves  areas  of  Narragansett  Bay. 
Although  this  regulation  prevents  traffic 
from  transiting  in  the  transport  route, 
the  effect  of  this  regulation  will  not  be 
significant  as  all  vessel  traffic  may 
safely  pass  around  these  safety  zones 
and  extensive  maritime  advisories  will 
be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C,  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
goverrunental  jurisdictions  with 
populations  of  less  than  50,000, 

For  the  reasons  addressed  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory-  Flexibility  Act  (5  U,S.C. 
601  et  seq.)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub,  L,  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  CWO  John  W. 
Winter,  telephone  (401)  435-2300, 

The  Ombudsman  of  Regulator}' 
Enforcement  for  Small  Business  and 
Agriculture  and  10  Regional  Fairness 
Boards  were  established  to  receive 
comments  from  small  businesses  about 
enforcement  by  Federal  agencies.  The 


Ombudsman  w'ill  annually  evaluate 
such  enforcement  and  rate  each 
agency's  responsiveness  to  small 
business.  If  you  wish  to  comment  on 
enforcement  by  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  oflnformafion 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U,S,C. 
3501  etseq.). 

Federalism 

We  have  analyzed  this  temporary 
interim  rule  under  E,0,  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
order. 

Unfunded  Mandates 

The     -ifunded  Mandates  Reform  Act 
of  199t)  (2  U,S,C,  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local  or  tribal 
governments  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  temporary 
interim  rule  would  not  impose  an 
unfunded  mandate. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  these 
regulations  and  concluded  that  under 
Figure  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1C, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation,  A  written  Categorical 
Exclusion  Determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  Addressee, 

Othrr  Executive  Orders  on  the 

Regulatory  Process 

In  addition  to  the  statutes  and 
Executive  Orders  already  addressed  in 
this  preamble,  the  Coast  Guard 
considered  the  following  executive 
orders  in  developing  this  final  rule  and 
reached  the  following  concjusions: 

E.O,  12630.  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights,  This  final 
rule  will  not  effect  a  taking  of  private 
property  or  otherwise  have  taking  of 
private  property  or  otherwise  have 
taking  implications  under  this  Order, 

E,0.  12875.  Enhancing  the 
Intergovernmental  Partnership.  This 
final  rule  meets  applicable  standards  in 
sections  3(a)  and  3(b)(2)  of  this  Order  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


62588      Federal  Register/ Vol.  64.  No.  221 /Wednesday,  November  17,  1999 /Rules  and  Regulations 


E.(J   1  (405,  F'rntt-i  ti.Hi  ,it Children 
from  Environmental  Hivilth  Risks  and 
Safety  Risks  This  final  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
safet\  disproportionately  affecting 
children. 

List  of  Subjects  in  33  CFR  Part  165 

Hariiors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authuritv  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
:i3  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-185  to 
read  as  follows: 

§165.101-185     Safety  Zone:  Evidence 
Transport,  Narragansett  Bay.  Rhode  Island. 

(a)  Location  The  following  areas  have 
been  declared  safety  zones: 

(1)  .All  waters  within  five  hundred 
(500)  yard  radius  of  all  Coast  Guard  and 
Na\'y  vessels  carrying  aircraft  wreckage 
as  they  transit  Narragansett  Bay  and  its 
approaches  from  the  vessel's  entry  into 
I'  S  territorial  waters  at  12  nautical 
miles  until  the  vessels  are  moored  at  the 
piers  at  Davisville  Depot,  Davisville, 
Rhode  Island. 

(2)  All  waters  within  2000  yards  of 
Pier  2  at  Davisville  Depot,  Davisville, 
Rhode  Island  while  Coast  Guard  and 
Nav\'  vessels  are  preparing  to  offload  or 
offloading  aircraft  wreckage 

fb)  Effective  date.  This  rule  is  effective 
from  2  p.m.  on  Monday,  November  1, 
1999.  until  12  a.m.. on  Tuesday, 
December  1,  1999 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23,  entry 
into  or  movement  within  these  zones  is 
prohibited  unless  authorized  by  the 
COT?  Providence. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTF  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

(3)  The  general  regulations  covering 
safety  zones  in  §  165.23  apply. 

Dated:  .\o\  ember  1.  1999. 
Peter  A.  Popko, 

Captuin.  r  S.  Coast  Guard.  Captain  of  the 

Port. 

IFR  U()(    Q't-  UiUOli  Filed  11-16-99;  8:45  am| 

BILLING  CODE  4910-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300938:  FRL-6388-5] 
RIN  2070-AB78 

Clopyralld;  Pesticide  Tolerances  for 
Emergency  Exennptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
3 .6-dichloro-2-pyridinecarboxylic  acid 
(clopyralid)  in  or  on  flax  seed.  This 
action  is  in  connection  with  a  crisis 
exemption  issued  under  section  18  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  authorizing 
use  of  the  pesticide  on  flax.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
clopyralid  in  this  food  commodity.  The 
tolerance  will  expire  and  is  revoked  on 
December  31,  2001. 
DATES:  This  regulation  is  effective 
November  17,  1999.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-300938. 
must  be  received  by  EPA  on  or  before 
January  18,  2000. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  your 
objections  and  hearing  requests  must 
identify  docket  control  number  OPP- 
300938  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pembertim.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington. 
DC  20460:  telephone  number:  (703) 
308-9364;  and  e-mail  address: 
pemberton.libby@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 

NAICS 

Examples  of  Poten- 

egories 

tially  Affected  Entities 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

Cat- 
egories 


NAICS 


Examples  of  Poten- 
tially Affected  Entities 


Industry    I  111 


Crop  production 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tvpes  of 
entities  not  listed  in  the  table  could  also 
ho  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  Hoiv  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  mav  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronicallv.  from 
the  EPA  Internet  Home  Page  at  http:// 
www. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the    Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300938.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mail  2  (CM  #2j,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
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;s  of  Poten- 
■cted  Entities 


through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

II.  Background  and  Statutory  Findings 

EPA.  on  its  own  initiative,  in 
accordance  with  sections  408{1}{6)  of  the 
Federal  Food.  Dmg.  and  Cosmetic  Act 
(FFDCA).  21  U.S.C.  346a,  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
3.6-dichloro-2-pyridinecarboxvlic  acid, 
in  or  on  flax  seed  at  0.5  part  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  December  31.  2001.  EPA 
will  publish  a  document  in  the  Federal 
Regi.ster  to  remove  the  revoked 
tiiltrance  from  the  Code  of  Federal 
Ri^milations. 

Suction  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  nr  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  bv 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietar\'  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  F1FR.'\.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  bv  the 
Food  Quality  Protection  Act  (FQPA). 
EPA  has  established  regulations 
governing  such  emergencv  exemptions 
in  40  CFR  part  166. 


III.  Emergen!  y  Exemption  lor 
clopvralid  on  flax  and  HDCA 
Tolerances 

On  iune  25.  1999,  the  North  Dakota 
Department  of  Agriculture  declared  a 
crisis  exemption  for  use  of  clopvralid  on 
flax.  There  are  no  adequate  alternatives 
available  to  control  Canada  thistle  emd 
perennial  sowthistle.  The  populations  of 
these  two  pests  have  been  increasing 
due  to  recent  changes  in  weather.  Under 
high  weed  pressure,  yield  in  an  infested 
field  could  easily  be  reduced  by  25%. 
Beyond  yield  loss  from  weed 
competition,  additional  impacts  from  an 
infestation  of  Canada  thistle  could 
include  total  loss  of  the  crop  because 
State  law  may  require  destruction  of 
thistle-infested  areas  in  flax  fields  to 
prevent  spread  of  these  weeds.  After 
having  reviewed  the  related  specific 
exemption,  EPA  conciu-s  that  emergency 
conditions  existed  for  control  of  Canada 
thistle  and  perermial  sowrthistle  in 
North  Dakota. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
clopyralid  in  or  on  flax  seed.  In  doing 
so.  EPA  considered  the  safetv  standard 
in  FFDCA  section  408(b)(2).  and  EPA 
decided  that  the  necessarv  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2001,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  flax  seed  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  and  the  residues  do  not 
exceed  a  level  that  was  authorized  by 
this  tolerance  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  clopyralid  meets  EPA's 
registration  requirements  for  use  on  flax 
or  whether  a  permanent  tolerance  for 
this  use  would  be  appropriate.  Under 
these  circumstances,  EPA  does  not 


believe  that  this  tolerance  serves  as  a 
basis  for  registration  of  clopyralid  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  North  Dakota  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  clopyralid,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  under  "FOR 
FURTHER  INFORMATION  CONTACT." 

IV.  Aggregate  Risk  .Assessment  .ind 
Determination  ui  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  clopyralid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for  a 
time-limited  tolerance  for  residues  of 
3,6-dichloro-2-pyridinecarboxylic  acid 
on  flax  seed  at  0.5  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A .  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity- 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  clopyralid  are 
discussed  in  this  unit. 

B.  Toxicological  Endpoint 

1 .  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  determined  that 
no  appropriate  endpoint  attributable  to 
a  single  dose  (exposure)  was  identified 
in  oral  toxicity  studies.  Therefore,  an 
acute  RfD  was  not  established  for  either 
females  13-h  years  or  the  general 
population,  including  infants  and 
children. 
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2.  Short-ti^nn  and  intermediate-term 
toxicity.  EPA  determined  that  endpoints 
for  both  dermal  and  inhalation  risk 
assessments  for  short,  intermediate,  and 
chronic  occupational  and  residential 
exposure  scenarios  were  not  required 
due  to  the  low  toxicity  in  rats  by  the 
dermal  and  inhalation  routes. 

3.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
clopyralid  at  0,5  milligrams/kilograms/ 
day  (mg/kg/day).  This  RfD  is  based  on 

a  2-year  feeding  study  in  rats.  The  no 
observable  adverse  effect  level  (NOAEL) 
of  50  mg  kg/day  and  an  uncertainty 
factor  of  100  is  based  on  decreased  body 
weight  gain  at  the  lowest  observable 
adverse  effect  level  (LOAEL)  of  150  mg/ 
kg/day. 

4.  Carcinogenicity.  Clopyralid  has  not 
been  classified  by  EPA.  but  there  is  no 
evidence  of  tumorigenic  potential  in 
Sprague  Dawley  rats  up  to  1.500  mg/kg/ 
day  for  2-years  and  CD-I  mice  up  to 
2.000  mg/kg/day  for  18  months. 

C.  Exposures  and  Risks 

1   From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.4.31)  for  residues  of  3.6- 
dichloro-2-pyridinecarboxylic  acid,  in 
or  on  a  variety  of  raw  agricultural 
commodities,  including  meat,  fat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  poultry',  and  sheep:  and  milk. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietarv  exposures  and 
risks  from  clopyralid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
studv  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  For  acute 
dietary  risk  assessment.  EPA 
determined  that  no  appropriate 
endpoint  attributable  to  a  single  dose 
(exposure!  was  identified  in  oral 


toxicity  studies.  Therefore,  an  acute  RfD 
was  not  established  for  either  females 
13-t-  years  or  the  general  population, 
including  infants  and  children.  An 
acute  dietary  risk  assessment  is 
therefore  not  required. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietar}'  risk 
assessment,  EPA  has  made  very 
conservative  assumptions:  100%  crop 
treated  is  assumed  for  all  crops  and 
residues  will  be  at  the  level  of  the 
tolerance.  The  existing  clopyralid 
tolerances  (published  and  pending) 
result  in  a  theoretical  maximum  residue 
contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the 
chronic  RfD.  As  the  lOx  safety  factor 
was  removed,  the  chronic  RfD  is  equal 
to  the  PAD  (population-adjusted  dose). 
As  a  result,  the  exposure  given  as  a 
percentage  of  the  total  allowable 
exposure  is  reported  as  %PAD. 


Percent 

Exposure 

Reference 

Population  Subgroup 

(mg/kg/ 

Dose^  i% 

day) 

Chronic 
PAD,/RfD) 

U.S.  Population 

0.009030 

1 .8% 

(total). 

All  Infants  (<1  year 

0.008191 

1 ,6% 

old). 

Nursing  Infants  (<1 

0.003915 

0.8% 

year  old). 

Non-Nursing  Infants 

0.009991 

2.0% 

(<1  year  old). 

Ctiildren  (1-6  years 

0.020987 

4.2% 

old). 

Children  (7-12  years 

0,014009 

2.8% 

old). 

Non-Hispanic  Wtiites 

0.009121 

1 .8% 

Non-Hispanic/non- 

0.009199 

1 .8% 

wtiite/non-black. 

Males  13-19  years  .. 

0.009860 

2.0% 

'  Percentage  reference  dose  (°c  Chronic 
PAD)  =  Exposure  x  100%  (as  RfD=PAD  m  this 
case)/Ctironic  PAD 


The  subgroups  listed  above  are:  (1) 
The  U.S.  Population  (total):  (2)  those  for 
infants  and  children;  and.  (3)  the  other 
subgroups  (except  regions  and  seasons) 
for  which  the  percentage  of  the  chronic 
PAD  occupied  is  greater  than  that 
occupied  by  the  subgroup  U.S. 
Population  (total). 

2.  From  drinking  water.  Clopvralid  is 
persistent  and  mobile.  There  is  no 
established  Maximum  Contaminant 
Level  for  residues  of  clopyralid  in 
drinking  water.  No  health  advisory 
levels  for  clopyralid  in  drinking  water 
have  been  established.  Estimates  f(5r  the 
concentration  of  clopyralid  in  surface 
water  are  based  on  GENEEC  (Generic 
Estimated  Environmental 
Concentration)  modeling  and  in  ground 
water  on  SCI-GROW  modeling. 

i.  Acute  exposure  and  risk.  EP.-\ 
determined  that  no  appropriate 
endpoint  attributable  to  a  single  dose 
(exposure)  was  identified  in  oral 
toxicity  studies.  Therefore,  an  acute  RfD 
was  not  established  for  either  females 
13-t-  years  or  the  general  population, 
including  infants  and  children.  An 
acute  risk  assessment  is  therefore  not 
required. 

ii.  Chronic  exposure  and  risk.  The 
highest  EEC  for  clopyralid  in  surface 
water  (27  |ig/L)  is  from  the  non-cropland 
uses  of  clopyralid.  The  EEC  for  ground 
water  is  9.7  ^g/L  which  also  results  from 
non-cropland  uses.  For  purposes  of  risk 
assessment,  the  maximum  EEC  for 
clopyralid  in  drinking  water  (27  (ig/L) 
should  be  used  for  comparison  to  the 
back-calculated  human  health  drinking 
water  levels  of  comparison  (DWLOC)  for 
the  chronic  (non-cancer)  endpoint. 
These  DVVLOCs  for  various  population 
categories  are  summarized  in  the 
following  table. 


Drinking  Water  Levels  of  Comparison  for  Chronic  Exposure'' 


Population  Category^ 


Chronic  RfD  (mg/kg/ 
day) 


Food  Exposure 
kg/day) 


mg/        Max.  Water  Expo- 
sure3  (mg/kg/day) 


DWLOC  ^5,6  (^g/L) 


US  Population  (total)  

Females  |13*  years,  nursing) 
Children  1-6  years  


0.5 
0.5 
0.5 


0.009030 
0.008776 
0.020987 


0.4910 
04912 
0.4790 


17,000 
15,000 
4.800 


'  Values  are  expressed  to  2  significant  figures. 

■"  Withm  each  of  these  categories,  the  subgroup  with  the  highest  food  exposure  was  selected 
<  Maxirrium  Wate^  Exposure  (Chronic)  (mg/kg/day)  =  Chronic  RfD  (mg/kg/day)  -  Food  Exposure  i mg/kg/day), 
'  DWLOC(,ug,  L,i  =  Max  water  exposure  (mg/kg/day)  x  body  wt  (kg)  -;•  [(10  '  mg/ngi  *  water  consumed  daily  (Uday)]. 

-  EPA  Default  body  weights  are;  General  U.S.  Population.  70  kg;  Males  (13+  years  old),  70  kg:  Females  (13+  years  old),  60  kg:  Other  Adult 
Populations  70  kg,  and.  All  Infants/Children.  10  kg. 
"^  EPA  Default  daily  drinking  rates  are  2  Uday  for  adults  and  1  Uday  for  children. 


Tht'  ^'^tlmat^'d  maximum 
concentrations  of  clopyralid  in  surface 
water  and  ground  water  are  less  than 
EPA's  levels  of  comparison  for 


clopyralid  in  drinking  water  as  a 
contribution  to  chronic  aggregate 
exposure.  Therefore,  taking  into  account 
the  present  uses  and  uses  proposed  and 


the  fact  that  GENEEC  can  substantially 
overestimate  (by  up  to  3x)  true  pesticide 
concentrations  in  drinking  water.  EPA 
concludes  with  reasonable  certaintv  that 
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residues  of  clop\Talid  m  ilnnkinj  water 
(when  considerpd  ahmg  with  nthfr 
sources  of  chronic  exposure  for  which 
EPA  has  reliable  data)  would  not  result 
in  an  unacceptable  estimate  of  chronic 
(non-cancer)  aggregate  human  health 
risk  at  this  time. 

3.  From  non-dietary-  exposure. 
Clopyralid  is  currently  not  registered  for 
use  on  residential  non-food  sites. 

4.  Cumulative  exposure  to  substances 
nith  (1  common  mechanism  oftoxicitx'. 
Section  408(b)(2){D)(v)  requires  that. ' 
when  considering  whether  to  establish. 
modify,  or  revoke  a  tolerance,  the 
.•\gency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EP.A  does  not  ha\'e,  at  this  time, 
available  data  to  determine  whether 
clopyralid  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  nf  toxicity, 
clopyralid  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EP.A  has  not 
assumed  that  clopyralid  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  more  information 
regarding  EP.A's  efforts  to  determine 
which  chemicals  ha\e  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  PR 
B2961.  November  26.  1997). 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1   Acute  risk.  EP.A  determined  that  no 
appropriate  endpoint  attributable  to  a 
single  dose  (exposure)  was  identified  in 
oral  toxicity  studies.  Therefore,  an  acute 
RfD  was  not  established  for  either 
females  13+  years  or  the  general 
population,  including  infants  and 
children.  An  acute  risk  assessment  is 
therefore  not  required. 

2.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  described  in  this  unit.  EPA 
has  concluded  that  aggregate  exposure 
to  clopyralid  from  food  will  utilize  1.8% 
of  the  RfD  for  the  U.S.  population.  The 
major  identifiable  subgroup  with  the 
highest  aggregate  exposure  is  children 
(1-6  years  old).  EPA  generally  has  no 
concern  for  exposures  below  100°'o  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietar\'  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 


Despite  the  potential  for  exposure  to 
clopyralid  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD. 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  EPA  determined 
that  endpoints  for  both  dermal  and 
inhalation  risk  assessments  for  short, 
intermediate,  and  chronic  occupational 
and  residential  exposure  scenarios  were 
not  required  because  of  the  low  toxicity 
in  rats  by  the  dermal  and  inhalation 
routes. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  Clopyralid  has  not  been 
classified  by  EPA.  but  there  is  no 
evidence  of  tumorigenic  potential  in 
Sprague  Dawley  rats  up  to  1,500  mg/kg/ 
day  for  2-years  and  CD-I  mice  up  to 
2.000  mg/kg/day  for  18  months. 
Therefore,  for  the  purposes  of  this 
action  only,  a  cancer  risk  assessment  is 
not  required. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  clopyralid  residues. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clopyralid.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408 "provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 


the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined 
interspecies  and  intraspecies  variability) 
and  not  the  additional  tenfold  MOE/ 
uncertainty  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOAEL  of  75  mg/ 
kg/day  is  hased  on  decreased  body 
weight,  decreased  food  consumption, 
and  one  death  at  the  LOAEL  of  250  mg/ 
kg/day.  The  developmental  (fetal) 
NOAEL  is  >250  mg/kg/day  highest  dose 
tested  (HDT).  In  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
(systemic)  NOAEL  is  >250  mg/kg/dav 
(HDT).  The  developmental  (fetal) 
NOAEL  is  also  >250  mg/kg/day  (HDT). 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOAEL  is  500  mg/kg/day,  based  on 
decreased  body  weight  at  the  LOAEL  of 
1.500  mg/kg/day  (HDT).  The 
reproductive  (pup)  NOAEL  is  >  1.500 
mg/kg/day  (HDT). 

iv.  Prenatal  and  postnatal  sensitivity. 
The  toxicological  data  base  for 
evaluating  prenatal  and  postnatal 
toxicity  for  clopyralid  is  complete  with 
respect  to  current  data  requirements. 
There  are  no  prenatal  or  postnatal 
toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  as  well  as  the  2-generation  rat 
reproductive  toxicity  study.  Based  on 
the  above,  the  the  lOx  safety  factor  was 
removed  (Ix)  for  purposes  of  this  action. 

V.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  clopyralid  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

2.  Acute  risk.  EPA  determined  that  no 
appropriate  endpoint  attributable  to  a 
single  dose  (exposure)  was  identified  in 
oral  toxicity  studies.  Therefore,  an  acute 
RfD  was  not  established  for  either 
females  13-t-  years  or  the  general 
population,  including  infants  and 
children.  An  acute  risk  assessment  is 
therefore  not  required. 

3.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit,  EPA 
has  concluded  that  aggregate  exposure 
to  clopyralid  from  food  will  utilize  4.2% 
of  the  RfD  for  children  (1-6  years  old). 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 


62592      Federal  Register /Vol.  64,  No.  221 /Wednesday,  November  17,  1999/Rules  and  Regulations 


t>\posure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Ot'spitt'  the  potential  for  exposure  to 
clupyralid  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
pxreed  100%  of  thekfD. 

4  Short-tfrm  or  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure  EPA  determined 
that  endpoints  for  both  dermal  and 
mhalation  risk  assessments  for  short, 
intermediate,  and  chronic  occupational 
and  residential  expfjsure  scenarios  were 
not  required  because  of  the  low  toxicity 
in  rats  by  the  dermal  and  inhalation 
routes. 

5.  Dptprmination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
clopyraiid  residues. 


V.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 

B.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method  is 
available  for  enforcement  of  the 
proposed  tolerances  in  flax  seed.  This 
meUiod  is  a  GC  method  using  a  Hall 
electrolytic  conductivitv  detector.  This 
method  has  been  submitted  to  FDA  for 
publication  in  PAM  II.  An  enforcement 
method  for  animal  commodities  is 
available  in  PAM  II.  This  method  is 
entitled  "'Gas  Chromatographic 
Determination  of  Clopyraiid  Residues  in 
Eggs,  Bovine  Liver,  and  Milk." 

The  method  for  flax  seed  may  be 
requested  from:  Calvin  Furlow,  PIRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460;  telephone  number:  (70,3) 


305-5229:  e-mail  address: 
furlow.calvin@epa.gov. 

C.  Magnitude  of  Residues 

A  tolerance  of  0.5  ppm  for  flax  seed 
will  cover  residues  in  flax  meal.  Flax 
meal  is  an  animal  feed  item.  It  can 
comprise  as  much  as  10%  of  the  diets 
of  beef  cattle,  dairy  cattle,  and  swine.  It 
can  also  comprise  up  to  30%  of  the  diet 
of  poultry.  Clopyraiid  is  registered  for 
use  on  grasses  and  several  cereal  grains 
(i.e.,  barley,  corn,  oats,  and  wheat). 
Taking  into  account  the  tolerances  and 
percent  dry  matter  in  these  crops  as  well 
as  those  in  flax  meal,  this  latter 
commodity  will  not  cause  an  increase  in 
the  dietary  burden  of  animal 
commodities. 

D.  Intematinnal  Residue  Limits 

There  are  no  CODEX.  Canadian,  or 
Mexican  Maximum  Residue  Limits 
(MRL)  for  clopyraiid  on  flax. 

E.  Rotational  Crop  Restrictions 


Crop 

Rotation  Crop  Interval 

Comments.  Conditions  and  Limitations 

Barley     grasses,    field    com,    oats, 

wheat 
Sugar  bee's     

30  days 
■  5  months 
10.5  monttis 

1 8  months 

Listed  crops  may  be  planted  30  days  following  application  of  Curtail 

M 
Do  not  plant  in  the  same  growing  season  following  application  of 

Curtail  M. 
Do  not  plant  listed  crops  for  10,5  months  following  application  of 

Curtail  M 

Do  not  plant  listed  crops  for  18  months  after  application  unless  the 
risk  of  crop  in|ury  is  acceptable   The  potential  for  injury  may  be 
reduced  by  burning,  removal,  or  incorporation  of  treated  crop  res- 
idues followed  by  a  minimum  of  2  supplemental  fall  irrigations. 

Alfalfa,  asparagus   canola  (rapeseed), 
cole  crops    dry  beans',  gram  sor- 
ghum,   mint,    onions,    popcorn,   saf- 
flower       soybeans',      sunflowers', 
sweet  corn  strawberries. 

Lentils,     peas      potatoes,     broadleaf 
crops  grown  for  seed. 

'  If  soils  contain  less  than  2%  organic  matter  and  natural  precipitation  is  <15  inches  dunng  the  10  5  months  following  application,  these 
(footnoted)  crops  should  not  be  planted  until  18  months  after  application  unless  the  risk  of  crop  injury  is  acceptable.  The  potential  for  injury  may 
be  reduced  by  burning,  removal,  or  incorporation  of  treated  crop  residues  follow/ed  by  a  minimum  of  2  supplemental  fall  irrigations 


VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  3,6-dichloro-2- 
pyridinerarijoxylic  acid  in  flax  seed  at 

0  5  ppm 

VII.  Objections  and  Hearing  Requests 

Under  section  4(iH(g)  of  the  FFDCA,  as 
amended  by  the  FQP.-\,  anv  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
proc  edural  re^gulations  which  govern  the 
submission  (jf  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
.Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
(  ontinue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 


necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-300938  in  the  subject  line 
on  the  first  page  of  your  submission.  All 


requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  January  18.  2000. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
1  78.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
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information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  You  may  also 
deliver  your  request  to  the  Office  of  the 
Hearina  Clerk  in  Rm.  M3708,  Waterside 
Mall,  401  M  St..  SW..  Washington,  DC 
20460.  The  Office  of  the  Hearing  Clerk 
is  open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  e.xcluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (202)  260- 
4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i]  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180,33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M,  Pittsburgh,  PA  15251,  Please 
identify  the  fee  submission  by  labeling 
it   Toiprance  Petition  Fees." 

FPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
lames  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.iim@epa.gov.  or  by  mailing  a 
request  for  information  to  Nlr.  Tompkins 
at  Registration  Division  {7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  .^gencv,  401  M  St.,  SW.. 
Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  control 
number  OPP-300938.  to:  Public 
Information  and  Records  Integrity 
Branch.  Information  Resources  and 
Services  Di\  ision  (7502C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person  or  by 
courier,  bring  a  cop\'  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 


may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  file 
format  or  ASCII  file  format.  Do  not 
include  any  CBI  in  your  electronic  copy. 
You  may  also  submit  an  electronic  copy 
of  your  request  at  many  Federal 
Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

V'lII.  Regulatorj'  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  13084,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (63  FR 
27655,  May  19.  1998);  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Februar\-  16. 
1994);  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 


12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulator)'  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.]  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  -of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

IX.  Submission  to  Congress  and  the 
General  Accounting  Office 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
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Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

n.Ttf.l  October  27.  1999. 
lames  {ones. 

Director.  Registration  Division.  Office  of 
Pfsticide  Programs. 

Thf^rffore.  40  CFR  chapter  I  is 

<imi'nii>'(i  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aufhorilv:  2\  U.S.C.  321(q).  346(a)  and 

371. 

2.  In  §  180,431.  in  the  table  in 
paragraph  (b).  alphabetically  add  the 
following  commodity  to  read  as  follows: 

§  180.431     Clopyralid;  tolerances  for 
residues. 


(b) 


Commodity 

Parts  per 
million 

Expiration/ 

revocation 

date 

• 

Flax  seed  

•               * 

0.5 

12/31/01 

|FR  Dot:.  99-30025  Filed  11-16-99;  8:45  ami 

BILLING  CODE  6560-50-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7725] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Mdnaycment  Agency.  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
cnmmumties.  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adnpted  the  required  floodplain 
management  measures  prior  to  the 
f'tti'ctive  suspension  date  given  in  this 
rule,  the  suspension  will  hr  withdrawn 
by  publication  in  the  Federal  Register. 


EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  \TIP  ■^ervicins  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  jr..  Division  Director, 
Program  Support  Division.  Mitigation 
Directorate,  500  C  Street,  SW.,  Room 
417,  Washington,  DC  20472,  (202)  646- 
3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insm-ance  Act  of  1968,  as  amended.  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  mav  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 


for  more  than  a  \  car.  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  (m  the  date  shown 
in  the  last  column.  The  Associate 
Director  finds  that  notice  and  public 
comment  under  5  U.S.C.  553(b)  are 
impracticable  and  unnecessary  because 
commimities  listed  in  this  final  rule 
have  been  adequately  notified. 

Each  community  receives  a  6-month, 
90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

Nationul  Envirnnmrntal  Policy  Act. 
This  rule  is  categorically  e.xcluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Considerations.  No 
en\'ir()nmental  impact  assessment  has 
been  prepared. 

Regulaton-  Flexibility  Act.  The 
Associate  Director  has  determined  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory' 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
a\ailable  in  the  c:ommunities  unless 
they  take  remedial  action. 

Regulator}'  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(0  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review. 
58  FR  51735. 

Papenvnrk  Reduction  Act.  This  rule 
does  not  iiu'olve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  .Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism.  October  26, 
1987.  3  CFR.  1987  Comp..  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 


Order  127; 
55195. 3  C 


Nevada:   Dc 
areas. 
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Order  12778.  October  25,  1991,  56  FR 
.5,5195,  3  CFR.  1991  Comp..  p  :^nq 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 

amended  as  follows: 


PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
:i  CFR.  TP7nromp..  p.  376. 

§  64  6      ■Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Date  certain 

Federal  assist- 

State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

ance  no  longer 
available  in  spe- 
cial flood  hazard 
areas 

Region  II 

New    York:    Brighton,    town    of,    Monroe 

360410 

January  26,  1973  Emerg.,  June  18,  1980 

Nov.  8,  1999 

November  8, 

County. 

Reg.,  November  8,  1999  Susp. 

1999 

Region  III 

Virginia:   Rocky   Mount,   town  of,   Franklin 

510291 

June  18,  1975  Emerg..  May  1,  1980  Reg., 

do  

cJo: 

County. 

November  8.  1999  Susp. 

Region  V 

i 

Michigan   Farmington  Hills,  city  of,  Oakland 

260172 

March  30.  1973  Emerg..  February  1.  1980 

do  

do. 

County. 

Reg.,  November  8,  1999  Susp. 

Region  VII 

NeDraska. 

Boelus.  village  of,  Howard  County  

310117 

August  25.  1975  Emerg.,  February  1.  1980 
Reg.,  November  8.  1999  Susp, 

do  

do. 

Howard  County,  unincoiporated  areas 

310446 

June   21,    1993    Emerg,,    September   30, 
1997  Reg.,  November  8,  1999  Susp. 

do  

do. 

Region  IX 

Nevada:   Douglas  County,   unincorporated 

320008 

Febnjary  12,  1974  Emerg..  March  28,  1980 

do  

do 

areas. 

Reg.,  November  8,  1999  Susp. 

Region  X 

Washington: 

Arlington,  city  of,  Snohomish  County  ... 

530271 

February  17.  1976  Emerg.,  November  16, 
1983  Reg,.  November  8.  1999  Susp 

do  

do. 

Bothell.  city  of.  King  and  Snohomish 

530075    June  20.  1975  Emerg..  June  1.  1982  Reg., 

do  

do. 

County. 

November  8,  1999  Susp. 

_   Brier,  city  of,  Snohomish  County 

530276     Febmaty  23,  1976  Emerg..  September  24, 
1984  Reg.,  November  8.  1999  Susp. 

do  

do. 

Darrington.  town  of,  Snohomish  Coun- 

530233   September    1.    1976   Emerg..    August   19, 

do  

do. 

ty- 

1985  Reg..  November  8.  1999  Susp. 

Edmonds,  city  of,  Snohomish  County  .. 

530163  :  April   30.    1974   Emerg..   August   8.    1978 
Reg..  November  8.  1999  Susp. 

do  

do. 

Everett,  city  of,  Snohomish  County 

530164  1  December  17,  1973  Emerg  ,  April  3,  1978 
Reg..  November  8.  1999  Susp. 

do  

do. 

Gold  Bar,  town  of,  Snohomish  County 

530285     December  17.  1976  Emerg..  December  1. 

do  

do. 

1983  Reg,.  November  8.  1999  Susp. 

Index,  town  of,  Snohomish  County  

530166 

August   27.    1975    Emerg.    December    1, 
1983  Reg.,  November  8.  1999  Susp. 

do  

do. 

King  County,  unincorporated  areas 

530071 

October  13.  1972  Emerg..  September  29, 
1978  Reg,.  November  8.  1999  Susp. 

do 

do. 

Lake    Stevens,    city    of,     Snohomish 

530291 

December  29.  1976  Emerg,,  April  17.  1989 

do  

do. 

County. 

Reg.,  November  8,  1999  Susp. 

Lynwood,  city  of,  Snohomish  County  ... 

530167 

May  9.  1975  Emerg..  June  5.  1985  Reg., 
Novembers.  1999  Susp. 

do  

do. 

Marysville,  city  of.  Snohomish  County 

530168 

October   16.    1974   Emerg..   February   15. 
1984  Reg..  Novembers.  1999  Susp. 

do  

do. 

Mill  Creek,  city  of.  Snohomish  County 

530330 

July  9.  1997  Reg.,  November  8.  1999  Susp 

do  

do. 

Monroe,  city  of.  Snohomish  County  

530169 

August    14.    1974    Emerg..    December    1, 
1983  Reg..  November  8.  1999  Susp. 

do  

do. 

Mountlake  Terrace,  city  of,  Snohomish 

530170 

March  18,  1975  Emerg,.  August  19,  1935 

do  

do. 

County. 

Reg..  November  8.  1999  Susp. 

- 

Mukilteo,  city  of,  Snohomish  County  .... 

530235 

February   3.    1977   Emerg..    February    19. 
1986  Reg  .  November  6.  1999  Susp. 

do  

do 

Snohomish,  city  of.  Snohomish  County 

530171 

September  3.  1974  Emerg..  November  16, 
1983  Reg,.  November  8.  1999  Susp. 

do  

do. 

Snohomish     County,     unincorporated 

535534 

November   27.    1970   Emerg..    March    15. 

do  

do. 

areas 

1984  Reg.,  November  8,  1999  Susp. 

Spokane  County,  unincorporated  areas 

530174 

May  30,  1975  Emerg..  May  17,  1988  Reg  , 
Novembers  1999  Susp. 

do  

do. 

Stanwood,  city  of,  Snohomish  County 

530172  \  March  6.  1975  Emerg  .  November  16.  1983 

do  

do. 

Reg.,  November  8,  1999  Susp. 
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Date  certain 
Federal  assist- 

State/location 

Community 
No. 

Effective  date  of  eligibility 

Current  effective 
map  date 

ance  no  longer 
available  m  spe- 
cial flood  hazard 
areas 

Sultan,  city  of.  Snohomish  County  

530173 

May  16,  1975  Emerg.,  September  30,  1983 
Reg.,  November  8,  1999  Susp. 

do  

do. 

Region  II 

New  Jersey    Lavallette.  borough  of,  Ocean 

340379 

September    11.    1970    Emerg.    June    11, 

do  

do. 

County 

1971  Reg..  November  22,  1999  Susp, 

New  York   Oswego  city  of,  Oswego  Coun- 

360656 

April  30,  1973  Emerg  ,  May  16.  1977  Reg.. 

do  

do. 

ty 

November  22   1999  Susp. 

Region  VI 

Louisiana: 

Ball  town  of,  Rapides  Parish  

220373 

July  19,  1978  Emerg,    July  18,  1985  Reg  , 
November  22    1999  Susp 

do 

do 

Farmersviiie  town  of.  Union  Parish  

220325 

May    19,    1978    Emerg      fylarch    23,    1982 
Reg,.  November  22,  1999  Susp. 

.      do  

do. 

Lincoln  Pansn  unincorporated  areas  ... 

220366 

August   9,    1990   Emerg,    March    1,    1991 
Reg.,  November  22,  1999  Susp. 

do  

do. 

Region  X 

Newcastle,  city  of  McClain  County 

400103 

July  18.  1975  Emerg  ,  December  15.  1983 
Reg..  November  22,  1999  Susp, 

do  

do. 

Oregon     Milwaukee     city    of,    Clackamas 

410019 

May  19,  1972  Emerg  .  June  18,  1980  Reg,, 

do   

do. 

County 

November  22.  1999  Susp 

Code  for  reading  third  column;  Emerg., -Emergency;  Reg., -Regular;  Rein. -Reinstatement:  Susp  -Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Issued:  November  4,  1999. 
Michael  f.  .Vrmstrong. 
Associate  Director  for  Mitigation. 
[PR  Doc.  99-30018  Filed  11-16-99;  8:45  am] 
BILLING  CODE  6ri8-0S-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7722] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  ruin  identifies 
communities  participating  in  the 
National  Fimui  Insurance  Program 
(NFIP).  These  c:()mmunities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 

lifted. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  I  iilunui  ul  the  table, 
ADDRESSES:  Flood  insurance  policies  for 
[irnperty  located  in  the  communities 


listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  ur  from 
the  NFIP  at:  Post  Office  Box  64b4. 
Rockville.  MD  20849.  (800)  6,38-6620, 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F,  Shea.  Jr  .  Division  Director, 
Program  Support  Division.  Mitigation 
Directorate,  500  C  Street  S\V.,  room  417, 
Washington,  DC  20472,  (202)  646-3619, 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRMj.  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 


the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
.Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary, 

Sdtional  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10. 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulaton-  Flexibility  Act.  The 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulatory-  Flexibility  Act,  5  USC  601  et 
seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulaton.-  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993.  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  anv  collection  of 
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information  for  purposes  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  October  26, 
1987.  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 


Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

1  ist  of  Sublet  t*.  in  44  (IK  Pari  !,4 

Flood  insurance,  Floodplains. 
Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1 .  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR   197QCnmp  .  p.  376, 

§  54  6     ;A-'ier-ceG 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


NEW  ELIGIBLES— Emergency  Program 

Missouri:  Mill  Spring,  village  of,  Wayne  County  

South  Dakota:  Lead,  city  of,  Lawrence  County  

North  Dakota; 

Sherwood,  city  of.  Renville  County 

Karlsruhe,  city  of,  McHenry  County 

Maine;  Ludlow,  town  of.  Aroostook  County' 

Missouri;  Chnstian  County,  unincorporated  areas  .... 
Texas  Gene  Autry,  city  of,  Carter  County  

NEW  ELIGIBLES— Regular  Progrann 

Puerto  Ricc    P?-:e   M,.-    :  :-a  tv  o» 

REINSTATEMENTS 
Michigan;  Marengo,  township  of,  Calhoun  County  ... 

REGULAR  PROGRAM  CONVERSIONS 

Region  I 

Maine   Rangeley,  town  of,  Franklin  County 

Massachusetts; 

Boxborough,  town  of,  Middlesex  County 

Bndgewater.  town  of.  Plymouth  County  

Region  II 
New  York; 

Chaumont,  village  of,  Jefferson  County  

Ilion,  village  of,  Herkimer  County 

LaGrange,  town  of.  Dutchess  County  

Mohawk,  village  of.  Herkimer  County 

Oswego,  city  of,  Oswego  County  

Poughkeepsie,  town  of,  Dutchess  County 

Region  V 

Wisconsin,   Muscoda.  village  of,  Grant  and  Iowa 
Counties. 

Region  VIII 

Montana;     Yellowstone     County,     unincorporated 
areas. 

Region  X 

Oregon: 

Athena,  city  of.  Umatilla  County  

Umatilla  County,  unincoroorated  areas  

Region  II 
New  Jersey    Mt.   Laurel,   township  of.   Burlington 

County. 
New  York; 

Monroe,  village  of,  Orange  County 

Wappinger.  town  of,  Dutchess  County  

Wappingers  "^aHs,  viHage  of,  Dutchess  County 

Region  III 

Pennsylvania; 

Chanceford,  township  of,  York  County 

Columbia,  borough  of,  Lancaster  County 

North    Londonderry,    township    of,    Lebanon 

County. 
West  Hempfield,  fc.v^s-r  of,  Lancaster  County 
Region  IV 
Mississippi   Ho;-^es  County,  unincorporated  areas  ,, 


Community 
No. 


Effective  date  of  eligibility 


Current  effective  map 
date 


290499  '   September  13,  1999 

460190  September  20.  1999. 

380204  September  22.  1999. 

380048  do 

230429  September  30,  1999 

290847  do  „ „ 

400032  do  .....u ^ 


720101 


260563 


230352 

250184 
250260 


September  24,  1999 


February  15,  1984. 


February  21.  1975. 
April  19.  1983, 
November  8,  1974, 


June  1,  1999. 


May  30.  1979,  Emerg.;  May  17  1982,  Reg.;May  May  17.  1982. 
17,  1982.  Susp.:  September  21.  1999,  Rem. 


September  8,  1999.  Suspension  Withdrawn 


.do 
do 


360329  I  do 

360308  :  do 

361011  :  do 

360314  :  ......do 

360656  I  do 

361142  do 

550153  do 


300142  do 


410206  I  do 

410204  I  do 


340107  I  September  22.  1999.  Suspension  Withdrawn 


360622  i  do 

361387  do 

360223  do 


do 
.do 


422217 
420543 
420577  I  do 

421789  do 


28021 1 


.do 


September  8.  1999. 

Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 


Do. 


Do. 
Do. 


September  22.  1999. 


Do, 
Do, 
Do. 


Do. 
Do. 
Do. 

Do. 
Do. 
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State/location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective  map 
date 


Region  V 

Michigan:  Hay,  township  of,  Gladwin  County  

Region  Vt 

Oklahoma 

Bixby,  city  of.  Tulsa  County  

Broken  Arrow,  city  of.  Tulsa  County 

Collinsville.  city  of.  Tulsa  County 

Glenpool,  city  of.  Tulsa  County  

JenKs.  city  of,  Tulsa  County  

Owasso,  city  of.  Tulsa  County 

Sand  Springs,  city  of.  Tulsa  County 

Skiatook,  town  of.  Tulsa  County 

Sperry,  town  of,  Tulsa  County  

Tulsa,  city  of.  Tulsa  County  

Tulsa  County,  unincorporated  areas  

Texas 

Aivin,  city  of,  Brazoria  County  

Brazoria  County,  unincorporated  areas 

Brookside  Village  city  of,  Brazoria  County  

Manvel   city  of.  Brazoria  County 

Montgomery  County,  unincorporated  areas  

Peariand.  city  of  Brazoria  County 

Region  VII 

Iowa:  Van  Buren  County,  unincorporated  areas 

Missouri:  Nixa.  city  of,  Chnstian  County 

NecrasKa  0  Neil,  city  of.  Holt  County 

Region  VIII 

Colorado 

Severance  town  of,  Weld  County  

Weld  Cour^ty  unincorporated  areas  

Region  X 

Idaho 

Ada  County,  unincorporated  areas 

Boise,  city  of,  Ada  County  

Eagle,  city  of,  Ada  County  

Garden  City,  city  of  Ada  County 

Kuna,  city  of,  Ada  County 

Meridian,  city  of,  Ada  County  

Region  V 


Otiio 


New  Holland 

Counties 
Williamsport,  ■ 


'iiiage  of.  Pickaway  and  Fayette 
Hage  of.  Pickaway  County  


260984     do 


400207  '  do 

400236  do 

400360  do 

400208  do 

400209  do 

400210  do 

400211  do 


400212 
400213 
405381 
400462 

485451 
485458 
480067 
480076 
480483 
480077 

190265 
290078 
310116 


080317 
080266 


16G001 
160002 
160003 
160004 
160174 
160180 


390448 
390866 


..do 
..do 
..do 
..do 

..do 
..do 
.do 
..do 
do 
.do 


do 
.do 
.do 


..do 
..do 


do 
.do 
..do 
do 
do 
.do 


.do 
do 


Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 
Do. 
Do. 


Do. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Do. 

Do. 


'  The  Municicahty  of  Ponce  has  adopted  the  Commonwealth  of  Puerto  Rico's  Flood  Insurance  Rate  Map  dated  June  1    1999.  panels  155   i6C 
21^-219 

Code  for  reading  third  column:  Emerg. -Emergency;  Reg.-Regular;  Rein.-Relnstatement    Susp  -Suspension    With  -Withdrawn    NSFHA— Non 
Special  Flood  Hazard  Area 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  November  2.  1999. 

Michael  J.  Armstrong, 

Associate  Uiri'ttor  for  Mitigation. 

IFR  Doc.  99-30017  Filed  11-16-99;  8:45  am] 

BILLING  CODE  B"'-' 3-05   P 


FEDERAL  EMERGENCY 
MANAGEf^ENT  AGENCY 

44  CFR  Part  64 

[Docket  No   FEMA--7720] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

agency;  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 


to  enact  certain  flnodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 

third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  I'SOn)  6,-i8-6620. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Shea,  fr..  Division  Director, 
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Program  Support  Division,  Mitigation 
Directorate.  500  C  Street  SW.,  room  417, 
Washington.  DC  20472.  (202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 

enables  prepcrtx  i:\\"ner^  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP. 
subsidized  flood  insurance  is  now 
a\adable  for  property  in  the  community. 

In  addition,  the  Associate  Director  of 
the  F'ederal  Emerijencv  Management 
.Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
communities  bv  publishing  a  Flood 
Hazard  Boundarv  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map.  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published,  section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012(a).  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 


construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 
contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C, 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory-  Flexibility  Act.  The 
Associate  Director  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  in  accordance  with  the 
Regulator}'  Flexibility  Act,  5  U.  S.  C.  601 
et  seq.,  because  the  rule  creates  no 
additional  burden,  but  lists  those 
communities  eligible  for  the  sale  of 
flood  insurance. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulators  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  anv  collection  of 


inlormation  lor  purposes  ol  the 
Paperwork  Reduction  Act,  44  U.S.C, 
3501  et  seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism.  October  26, 
1987,  3  CFR,  1987  Comp.,  p.  252. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp..  p   309. 

List  of  Subjects  in  44  CFR  Pari  h4 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§54.6     lAmerpded] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  location 


Community 
No. 


Effective  date  of  eligibility 


Current  effective  map 
date 


NEW  ELIGIBLES— Emergency  Program 

Aiaoana  LeesDurg.  town  of,  CheroKee  County  .... 
Georgia  Ca!houn  County,  unincorporated  areas  ... 
Michigan 

Aimer,  township  of,  Tuscola  County 

Fulton,  townshic  of,  Gratiot  County  

Meade,  township  of.  Mason  County 

Tennessee:  Perry  County,  unincorporated  areas  ... 
Idaho  Caribou  Countv,  unincorporated  areas  

NEW  ELIGIBLES— Regular  Program 

Georga   Euharlee,  city  of,  Bartow  County'  

Alabama    ladian  Sonngs  Village   town  of.  Shelby 

County " 
Texas   Old  River-Wmfree.  city  of.  Chambers  and 

Liberty  Counties 
North  Carolina   Lake  Park,  village  of.  Union  Coun- 

ty3, 

REINSTATEMENTS 
Missouri:  Readings  Mill,  village  of.  Newton  County 

REGULAR  PROGRAM  CONVERSIONS 
Region  I 

Connecticut:  Vernon,  town  of.  Tolland  County 

Massachusetts      Bourne      town     of.     Barnstable 
County. 

Region  III 
c'er-nsylvania:   Upper  Menon,  township  of.  Mont- 
gomery Counfy 

Region  X 

Washington.  Brewster  ctv  o*  Okanogan  County  .. 

Region  I 

New  Hampshire  Concord,  city  of,  Merrimack 
County, 


010235  August  2,  1999  .. 
130571  August  10,  1999. 

261027  do. 

261028  do. 

261026  ,  do. 

470144  I  do  

160209  August  20.  1999. 


130570 
010430 

481637 

370520 

290484 


090131 
255210 


420957 

530275 
330110 


August  2,  1999  .. 
August  10,  1999 

August  10,  1999 

August  17,  1999 


October  15,  1976. 


December  22.  1978. 

September  29.  1989. 
September  16.  1982. 

February  17,  1993. 

January  17,  1997 


June  5.  1975  Emerg.,  March  4,  1985  Reg.,  Feb-     September  4,  1985. 
ruary  16,  1990  Susp..  August  2,  1999  Rein. 


August  9,  1 999  Suspension  Withdrawn 
do  


,do 


.do 


August  23,  1 999  Suspension  Withdrawn 


August  9.  1999. 
Do. 


Do. 

Do. 
August  23.  1999. 
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State  location 

Community 
No. 

Effective  date  o'  eligibility 

Current  effective 

date 

map 

Region  II 

New  Jersey  Absecon,  city  of,  Atlantic  County 

340001 
360230 

do  

Do. 
Do. 

New  York   Buffalo  cifv  of   Erie  County  

do  

Region  III 



Pennsylvania 

TunkhannocK  borough  of,  Wyoming  County  .. 

420917 

do  

Do. 

Tunkhannock   tow^snir  of,  Wyoming  County 

422206 

do  

Do. 

Region  IV 

South  Carolina- 

Atlantic  Beacfi.  town  of.  Horry  County  

450222 

do 

Do 

Aynor  town  of,  Horry  County  

450105 

::do::::::::::::::::::::::::::": 

Do 

Bnardiffe  Acres,  town  of.  Horry  County  

450232 

do  

Do 

Conway,  City  of,  Horry  County 

450106 
450104 

do  

Do. 
Do. 

Horry  County,  unincorporated  areas  

do  

Lens,  city  of,  Horry  County  

450108 
450109 
450110 

do  

Do. 
Do. 
Do. 

Myrtle  Beacti,  city  of,  Horry  County  

do  

North  Myrtle  Beach,  city  of,  Horry  County  

do  

Sur+side  Beach,  town  of.  Horry  County  

450111 

do  

Do 

Sumter  County  unmcoroorated  areas  

450182 

do  

Do. 

Region  VI 

Arkansas 

Crmenden  County,  unincorporated  areas  

050429 

do  

Do. 

Earie  city  of.  Crittenden  County  

050054 

do  

Do. 

Region  VI 

New  Mexico 

CiQvis  City  of  Cjrrv  County  

350010 

do  

Do. 

Region  VIII 

Colorado 

Calhan,  town  of.  El  Paso  County  

080192 

do  

Do. 

El  Paso  County  unincorporated  areas  

080059 

do  

Do. 

Region  IX 

California,   East   Paio   Alto,   city  of.   San   Mateo 

060708 

do  

Do. 

County. 

■  The  City  of  Euhariee  has  adopted  the  Barlow  County  (CID  #130462)  Flood  Insurance  Rate  Map  dated  September  29   1989 

-"The  town  of  indian  Springs  Village  has  adopted  ttie  Shielby  County  (CID  !*010191j  Flood  Insurance  Rate  Map  dated  September  16,  i982. 

3 The  Village  of  Lake  Park  has  adopted  the  Union  County  (CID  «370234)  Flood  Insurance  Rate  Map  dated  January  17   1997  panel  15D 

Code  for  reading  third  column:  Eraerg.-Emergency;  Reg.-Regular;  Rein.-Reinstafement;  Susp.-Suspension;  With.-Withdrawn;  NSFHA- 
Non  Special  Flood  Hazard  Area. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Issued:  November  2, 1999. 
Michael  ].  Armstrong. 
Associate  Director  for  Mitigation. 
[FR  Doc.  99-.3()01fi  Filed  11-16-99;  8:45  am] 

BILLING  CODE  67i8-05~P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1845  and  1852 

Revisions  to  the  NASA  FAR 
Supplement  on  Property  Reporting 
Requirements 

AGENCY:  National  Aeronautics  and ' 
,Spai:r  .Administration  (NASA). 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
\.\s,\  !  \K  Supplement  (NFS)  to 
(  uiiipK  <s  I  til  OMB  Bulletin  97-01  and 
inakt-^  other  changes  to  NASA  property 

r.'porti;!;:  r-ri'iir"ments.  Specific 

(  Imul;' '^  iih  ;,i.i.    raising  the  reporting 


threshold  for  certain  property  categories 
from  S5,000  to  5100,000:  adding  a 
requirement  to  report  Federal  Supply 
Classification  group  codes  for 
equipment,  unit  acquisition  costs,  and 
acquisition  dates  on  shipping 
documents;  and  adding  a  statement  that 
contractors  are  required  to  furnish,  in 
addition  to  the  information  required  by 
NASA  Form  (NF)  1018,  any  information 
specified  in  supplemental  instructions 
issued  by  NASA  for  the  current 
reporting  period. 

EFFECTIVE  DATE:  November  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Uolvin.  NASA  iieadquarters. 
Code  HK.  Washington.  DC  20546,  (202) 
358-1279,  jdolvinl@inii I  hcj.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Federal  Financial  Accounting 
Standards  Number  6,  as  implemented 
by  OMB  Bulletin  97-01 ,  provides  for 
new  financial  accounting  requirements 
involving  depreciation  of  Government 
property.  Additional  guidance  is  being 


added  to  NFS  Section  1H45.~101. 
Instructions  for  preparing  .N'AS.\  Form 
1018,  to  explain  this  change  and  to  sav 
that  contractors  will  now  be  required  to 
submit  supplemental  information  with 
the  form,  and  that  this  information  m.av 
change  from  year  to  year,  depending  on 
OMB  rtHjuirements. 

.-\  proposed  rule  was  published  in  the 
Federal  Register  at  64  FR  26721-23. 
datf'd  May  17,  1999,  Revisions  in  this 
final  rule  consist  of  minor  editorial 
changes  in  1845.7101-lfb),  1845.7101- 
2(a).  1845.7101-.3{e).  and  1852.245-73 
(b)  and  (d).  Comments  were  received 
from  the  Aerospace  Industries 
Association  and  the  University  of 
California  at  Berkeley.  All  comments 
were  considered  in  the  development  of 
this  final  rule, 

B,  Regulatory  Flexibility  Act 

NASA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
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because  less  than  threp  per  cent  of 
NASA  contracts  with  small  businesses 
have  property  reporting  requirements. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq..  applies  to  this 
proposed  rule  because  it  contains 
information  collection  requirements. 
Approval  for  the  additional 
requirements  has  been  obtained  under 
OMB  Control  No.  2700-0017,  approving 
an  increase  in  burden  hours  from  5,700 
to  8,144. 

List  of  Subjects  in  48  CFR  Parts  1845 
and  1852 

Government  procurement. 
Tom  Luedtke. 

Associate  Administrator  for  Procurement. 

Accordingly,  48  CFR  Parts  1845  and 
1852  are  amended  as  follows: 

1  The  authority  citation  for  48  CFR 
Parts  1845  and  1852  continues  to  read 

as  follows: 

.Authority:  42  U.S.C.  2473(c)(1) 

PART  1845— GOVERNMENT 
PROPERTY 

2  Seftions  1845.7101.  1845.7101-1. 
1845.7101-2.  1845.7101-3.  1845.7101- 
4.  and  1845.7101-5  are  revised  to  read 
as  follows: 

Subpart  1845,71 — Forms  Preparation 

1845.7101     Instructions  tor  preparing 
NASA  Form  1018. 

NASA  Form  1018  (see  1853.3) 
provides  critical  information  for  NASA 
financial  statements  and  property 
management.  Accuracy  and  timeliness 
of  the  report  are  very  important.  NASA 
must  account  for  and  report  assets  in 
accordance  with  ,31  U.S.C.  3512  and  31 
U.S.C  3515.  Federal  accounting 
standards,  and  Office  of  Management 
and  Budget  (OMB)  instructions.  Since 
contractors  maintain  NASA's  official 
records  for  its  assets  in  their  possession, 
NASA  must  obtain  annual  data  from 
those  records  to  meet  these 
requirements.  Changes  in  Federal 
accounting  standards  and  OMB 
reporting  requirements  may  occur  from 
year  to  year,  requiring  contractor 
submission  of  supplemental  information 
with  the  NT  1018.  Contractors  shall 
retain  documents  which  support  the 
data  reported  on  NF  1018  in  accordance 
with  FAR  subpart  4.7.  Contractor 
Records  Retention.  Classifications  of 
property,  related  costs  to  be  reported, 
and  other  reporting  requirements  are 
discussed  in  this  subpart 

1845.7101-1     Property  Classification. 

(a)  General  Contractors  shall  report 
costs  in  the  classifications  on  the  NF 


1018,  as  described  in  this  section.  For 
Land,  Buildings,  Other  Structures  and 
Facilities,  and  Leasehold  Improvements 
contractors  shall  report  the  amount  for 
all  items  with  a  unit  acquisition  cost  of 
Si 00,000  or  more  and  a  useful  life  of  2 
years  or  more.  For  Plant  Equipment, 
Special  Tooling,  Special  Test 
Equipment  and  Agency-Peculiar 
Property,  contractors  shall  separately 
report — 

(1)  The  amount  for  all  items  with  a 
unit  acquisition  cost  of  SlOO,000  or 
more  and  a  useful  life  of  2  years  or 
more:  and 

(2)  All  items  under  5100,000, 
regardless  of  useful  life. 

(b)  Materials.  Contractors  shall  report 
the  amount  for  all  Materials  in 
inventory,  regardless  of  unit  acquisition 
cost. 

(c)  Land.  Includes  costs  of  land  and 
improvements  to  land. 

(d)  Buildings.  Includes  costs  of 
buildings,  improvements  to  buildings, 
and  fixed  equipment  required  for  the 
operation  of  a  building  which  is 
permanently  attached  to  and  a  part  of 
the  building  and  cannot  be  removed 
without  cutting  into  the  walls,  ceilings, 
or  floors.  Examples  of  fixed  equipment 
required  for  functioning  of  a  building 
include  plumbing,  heating  and  lighting 
equipment,  elevators,  central  air 
conditioning  systems,  and  built-in  safes 
and  vaults. 

(e)  Other  structures  and  facilities. 
Includes  costs  of  acquisitions  and 
improvements  of  structures  and 
facilities  other  than  buildings;  for 
example,  airfield  pavements,  harbor  and 
port  facilities,  power  production 
facilities  and  distribution  systems, 
reclamation  and  irrigation  facilities, 
flood  control  and  navigation  aids,  utility 
systems  (heating,  sewage,  water  and 
electrical)  when  they  serve  several 
buildings  or  structures,  communication 
systems,  traffic  aids,  roads  and  bridges, 
railroads,  monuments  and  memorials, 
and  nonstructural  improvements  such 
as  sidewalks,  parking  areas,  and  fences. 

(f)  Leasehold  improvements.  Includes 
NASA-funded  costs  of  improvements  to 
leased  buildings,  structures,  and 
facilities,  as  well  as  easements  and 
right-of-way,  where  NASA  is  the  lessee 
or  the  cost  is  charged  to  a  NASA 
contract. 

(g)  Equipment.  Includes  costs  of 
commercially  available  personal 
property  capable  of  stand-alone  use  in 
manufacturing  supplies,  performing 
services,  or  any  general  or 
administrative  purpose  (for  example, 
machine  tools,  furniture,  vehicles, 
computers,  test  equipment,  including 
their  accessory  or  auxiliary  items). 


(h)  Construction  in  Progress.  Includes 
costs  of  work  in  process  for  the 
construction  of  Buildings.  Other 
Structures  and  Facilities,  and  Leasehold 
Improvements  to  which  NASA  has  title. 

fi)  Special  Tooling.  Includes  costs  of 
equipment  and  manufacturing  aids  (and 
their  components  and  replacements)  of 
such  a  specialized  nature  that,  without 
substantial  modification  or  alteration, 
their  use  is  limited  to  development  or 
production  of  particular  supplies  or 
parts,  or  performance  of  particular 
services.  Examples  include  jigs,  dies, 
fixtures,  molds,  patterns,  taps  and 
gauges. 

(j)  Special  Test  Equipment.  Includes 
costs  of  equipment  used  to  accomplish 
special  purpose  testing  in  performing  a 
contract,  and  items  or  assemblies  of 
equipment. 

(k)  Material.  Includes  costs  of  NASA- 
owned  property  held  in  inventory  that 
may  become  a  part  of  an  end  item  or  be 
expended  in  performing  a  contract. 
Examples  include  raw  and  processed 
material,  parts,  assemblies,  small  tools 
and  supphes.  Material  that  is  part  of 
work-in-process  is  not  included. 

(1)  Agency-Peculiar  Property.  Includes 
costs  of  completed  items,  systems  and 
subsystems,  spare  parts  and  components 
unique  to  NASA  aeronautical  and  space 
programs.  Examples  include  research 
aircraft,  engines,  satellites,  instruments, 
rockets,  prototypes  and  mock-ups.  The 
amount  of  property,  title  to  which  vests 
in  the  Government  as  a  result  of 
progress  payments  to  fixed  price 
subcontractors,  shall  be  included  to 
reflect  the  pro  rata  cost  of  undelivered 
agency-peculiar  property. 

(m)  Contract  Work-in-Process. 
Includes  costs  of  all  work-in-process; 
excludes  costs  of  completed  items 
reported  in  other  categories. 

1845.7101-2    Transfers  of  property 

A  transfer  is  a  change  in 
accountability  between  and  among 
prime  contracts,  centers,  and  other 
Govenmient  agencies  (e.g.,  between 
contracts  of  the  same  center,  contracts  of 
different  centers,  a  contract  of  one 
center  to  another  center,  a  center  to  a 
contract  of  another  center,  and  a 
contract  to  another  Government  agency 
or  its  contract).  To  enable  NASA  to 
properly  control  and  account  for 
transfers,  they  shall  be  adequately 
documented.  Therefore,  procurement, 
property,  and  financial  organizations  at 
NASA  centers  must  effect  all  transfers  of 
accountability,  although  physical 
shipment  and  receipt  of  property  may 
be  made  directly  by  contractors.  The 
procedures  described  in  this  section 
shall  be  followed  to  provide  an 
administrative  and  audit  trail,  even  if 
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(iropertv  is  physically  shipped  directly 
from  one  contractor  to  another.  Property 
shipped  between  September  1  and 
September  30.  inclusively,  shall  be 
reported  by  the  shipping  contractor, 
regardless  of  the  method  of  shipment. 
unless  written  evidence  of  receipt  at 
destination  has  been  received. 
Repairables  provided  under  fixed  price 
repair  contracts  that  include  the  clause 
at  1852.24.5-72.  LiabiUty  for 
Government  Property  Furnished  for 
Repair  or  Other  Ser\ices.  remain 
accountable  to  the  cognizant  center  and 
are  not  reportable  on  NT  1018; 
repairables  provided  under  a  cost- 
reimbursement  contract,  however,  are 
accountable  to  the  contractor  and 
reportable  on  NF  1018.  All  materials 
provided  to  conduct  repairs  are 
reportable,  regardless  of  contract  type. 

(a)  Approval  and  Notification.  The 
contractor  must  obtain  approval  of  the 
contracting  officer  or  designee  for 
transfers  of  property  before  shipment. 
Each  shipping  document  must  contain 
contract  numbers,  shipping  references. 
propertv  classifications  in  which  the 
items  are  recorded  (including  Federal 
Supply  Classification  group  (FSC)  codes 
for  equipment),  unit  acquisition  costs, 
original  acquisiti(m  dates  for  items  with 
a  unit  acquisition  cost  of  S  100.000  or 
more  and  a  useful  life  of  two  years  or 
more,  and  any  other  appropriate 
identifvint;  or  descriptive  data.  Where 
the  DD  Form  230.  Material  Inspection 
and  Receiving  Report,  is  used,  the  FSC 
code  will  be  part  of  the  national  stock 
number  (NSN)  entered  in  Block  16  or. 
if  the  NSN  is  not  provided,  the  FSC 
alone  shall  be  shown  in  Block  16.  The 
original  acquisition  date  shall  be  shown 
in  Block  2.3.  bv  item.  Other  formats. 
such  as  the  DD  Form  1 149.  Requisition 
and  Invoice/Shipping  Document, 
should  be  clearly  annotated  with  the 
required  information.  Unit  acquisition 
(  osts  shall  be  obtained  from  records 
maintained  pursuant  to  FAR  part  45  and 
this  part  1845.  or.  for  uncompleted 
items  where  property  records  have  not 
vet  been  established,  from  such  other 
record  svstems  as  are  appropriate  such 
as  manufacturing  or  engineering  records 
used  for  work  control  and  billing 
purposes.  Shipping  contractors  shall 
furnish  a  copy  of  the  shipping 
document  to  the  cognizant  property 
administrator  Shipping  and  receiving 
contractors  shall  promptly  notify  the 
financial  management  office  of  the 
NASA  center  responsible  for  their 
respective  contracts  when 
accountability  for  Government  property 
is  transferred  to.  or  received  from,  other 
contracts,  contractors.  NASA  centers,  or 
Government  agencies.  Copies  of 


shipping  or  receiving  documents  will 
suffice  as  notification  in  most  instances. 

(b)  Reclassification.  If  property  is 
transferred  to  another  contract  or 
contractor,  the  receiving  contractor  shall 
record  the  property  in  the  same  property 
classification  and  amount  appearing  on 
the  shipping  document.  For  example, 
when  a  contractor  receives  an  item  from 
another  contractor  that  is  identified  on 
the  shipping  document  as  equipment. 
but  that  the  recipient  intends  to 
incorporate  into  special  test  equipment, 
the  recipient  shall  first  record  the  item 
in  the  equipment  account  and 
subsequently  reclassify  it  as  special  test 
equipment.  Reclassification  of 
equipment,  special  tooling,  special  test 
equipment,  or  agency-peculiar  property 
requires  prior  approval  of  the 
contracting  officer  or  a  designee. 

(c)  Incomplete  documentation.  If 
contractors  receive  transfer  documents 
having  insufficient  detail  to  properly 
record  the  transfer  (e.g.,  omission  of 
property  classification,  FSC,  unit 
acquisition  cost,  acquisition  date,  etc.) 
they  shall  request  the  omitted  data 
directly  from  the  shipping  contractor  or 
through  the  property  administrator  as 
provided  in  FAR  45.505-2. 

1845.7101-3     Unit  acquisition  cost. 

(a)  The  unit  acquisition  cost  shall 
include  all  costs  incurred  to  bring  the 
property  to  a  form  and  location  suitable 
for  its  intended  use.  For  example,  the 
cost  may  include  the  following,  as 
appropriate,  for  the  type  of  property: 

fl)  Amounts  paid  to  vendors  or  other 
contractors. 

(2)  Transportation  charges  to  the  point 
of  initial  use. 

(3)  Handling  and  storage  charges. 

(4)  Labor  and  other  direct  or  indirect 
production  costs  (for  assets  produced  or 
constructed). 

(5)  Engineering,  architectural,  and 
other  outside  services  for  designs,  plans, 
specifications,  and  surveys. 

(6)  Acquisition  and  preparation  costs 
of  buildings  and  other  facilities. 

(7)  An  appropriate  share  of  the  cost  of 
the  equipment  and  facilities  used  in 
construction  work. 

(8)  Fixed  equipment  and  related 
installation  costs  required  for  activities 
in  a  building  or  facility. 

(9)  Direct  costs  of  inspection, 
supervision,  and  administration  of 
construction  contracts  and  construction 
work. 

(10)  Legal  and  recording  fees  and 
damage  claims. 

(11)  Fair  values  of  facilities  and 
equipment  donated  to  the  Government. 

(12)  Material  amounts  of  interest  costs 

paid. 

(13)  Where  appropriate,  for  Special 
Test  Equipment,  Special  Tooling, 


Agenrv-Peculiar  Propertv  and  Contract 
Work-in-Process,  related  fees,  or  a 
prorata  portion  of  fees,  paid  by  NASA 
to  the  contractor.  Situations  where 
inclusion  of  fees  in  the  acquisition  cost 
would  be  appropriate  are  those  in  which 
the  contractor  designs,  develops, 
fabricates  or  purchases  property  for 
NASA  and  part  of  the  fees  paid  to  the 
contractor  by  NASA  are  related  to  that 
effort. 

(b)  The  use  of  weighted  average 
methodologies  is  acceptable  for 
valuation  of  Material. 

(c)  Contractors  shall  report  unit 
acquisition  costs  using  records  that  are 
part  of  the  prescribed  property  or 
financial  control  system  as  provided  in 
this  section.  Fabrication  costs  shall  be 
based  on  approved  systems  or 
procedures  and  include  all  direct  and 
indirect  costs  of  fabrication. 

(d)  The  contractor  shall  redetermine 
unit  acquisition  costs  of  items  returned 
for  modification  or  rehabilitation.  If  an 
item's  original  acquisition  cost  is 

Si 00.000  or  more,  only  modifications 
that  improve  that  item's  capacity  or 
extend  its  useful  life  two  years  or  more 
and  that  cost  SIOO.OOO  or  more  shall  be 
added  to  the  original  acquisition  cost 
reported  on  the  .NF  1018.  The  costs  of 
anv  other  modifications  will  be 
considered  to  be  expensed.  If  an  item's 
original  unit  acquisition  cost  is  less  than 
SIOO.OOO,  but  a  single  subsequent 
modification  costs  SIOO.OOO  or  more, 
that  modification  only  wHl  be  reported 
as  an  item  SIOO.OOO  or  more  on 
subsequent  NF  1018s.  The  original 
acquisition  cost  of  the  item  will 
continue  to  be  included  in  the  under 
SIOO.OOO  total.  The  quantity  for  the 
modified  item  will  remain  '!"  and  be 
reported  with  the  original  acquisition 
cost  of  the  item.  If  an  item's  acquisition 
cost  is  reduced  by  removal  of 
components  so  that  its  remaining 
acquisition  cost  is  under  SIOO.OOO,  it 
shall  be  reported  as  under  SIOO.OOO. 

(e)  The  computation  of  work  in 
process  shall  include  all  direct  and 
indirect  costs  of  fabrication,  including 
associated  systems,  subsystems,  and 
spare  parts  and  components  furnished 
or  acquired  and  charged  to  work  in 
process  pending  incorporation  into  a 
finished  item.  These  types  of  items 
make  up  what  is  sometimes  called 
production  inventorv*  and  include 
programmed  extra  units  to  cover 
replacement  during  the  fabrication 
process  (production  spares).  Also 
included  are  deliverable  items  on  which 
the  contractor  or  a  subcontractor  has 
begun  work,  and  materials  issued  from 
inventorv. 
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1845.7101-4     Types  of  deletions  from 
contractor  property  records 

CiontLK  '.Mis  shall  report  the  tvpes  of 
deletions  iruin  contract  property  records 
as  described  in  this  section. 

(a)  Adjusted.  Changes  in  the  deletion 
amounts  that  result  from  mathematical 
errors  in  the  previous  report. 

(b)  Lost,  Damaged  or  Destroyed. 
Deletion  amounts  that  result  from  relief 
from  responsibility  under  FAR  45.503 
granted  during  the  reporting  period. 

(c)  Transferred  in  Place.  Deletion 
amounts  that  result  from  transfer  of 
(iroperty  to  a  follow-on  contract  with 
the  same  contractor. 

(d)  Transferred  to  Center 
Accountability.  Deletion  amounts  that 
result  from  transfer  of  accountabilitv  to 
the  center  responsible  for  the  contract, 
wh  ether  or  not  items  are  physically 
moved. 

(e)  Transferred  to  Another  NASA 
Center.  Deletion  amounts  that  result 
from  transfer  of  accountability  to  a 
center  other  than  the  one  responsible  for 
the  contract,  whether  or  not  items  are 
phvsic:ally  moved. 

ifj  Transferred  to  Another 
Government  Agency.  Deletion  amounts 
that  result  from  transfer  of  property  to 
another  Government  agency. 

(g)  Purchased  at  Cost/Returned  for 
Credit.  Deletion  amounts  that  result 
from  contractor  purchase  or  retention  of 
contractor  acquired  propertv  as 
provided  in  FAR  45.605-1,  or  from 
contractor  returns  to  suppliers  under 
FAR  45.605-2. 

(h)  Disposal  Through  Plant  Clearance 
Process.  Deletions  other  than  transfers 


within  the  Federal  Government,  e.g., 
donations  to  eligible  recipients,  sold  at 
less  than  cost,  or  abandoned/directed 
destruction. 

1845  7101-5     Contractor's  privileged 

financial  and  business  mfor.-nation 

If  a  transfer  of  property  between 
contractors  involves  disclosing  costs  of 
a  proprietary  nature,  the  contractor  shall 
furnish  unit  acquisition  costs  only  on 
copies  of  shipping  documents  sent  to 
the  shipping  and  receiving  NASA 
centers.  Transfer  of  the  property  to  the 
receiving  contractor  shall  be  on  a  no- 
cost  basis. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  1852.245-73  is  revised  to 
read  as  follows: 

1852.245-73     Financial  reporting  of  NASA 
property  in  the  custody  of  contractors. 

Ah  piesi.iihed  in  1645.  iUd-7Uiaj, 
insert  the  following  clause: 

hii.UK  i.ii  Ri'pnrtmi;  (it  \  \S A  PidptrU   m  ihe 
Custody  ot  Contractors  (MontiiA  ear) 

(a)  The  Contractor  shall  submit  annually  a 
NASA  Form  (NF)  1018,  NASA  Property  in 
the  Custody  of  Contractors,  in  accordance 
with  the  provisions  of  1845.505-14,  the 
instructions  on  the  form,  subpart  1845.71. 
and  any  supplemental  instructions  for  the 
current  reporting  period  issued  by  NASA. 
Subcontractor  use  of  NF  1018  is  not  required 
by  this  clause:  however,  the  Contractor  shall 
include  data  on  property  in  the  possession  of 
subcontractors  in  the  annual  NF  1018. 


(b)(1)  The  ConU-actor  shall  mail  the  original 
signed  NF  1018  directly  to  the  Center  Deputy 
Chief  Financial  Officer.  Finance. 

(2)  Three  copies  shall  be  submitted 
(through  the  Department  of  Defense  (DOD) 
Property  Administrator  if  contract 
administration  has  been  delegated  to  DOD)  to 
the  following  address:  (Insert  name  and 
address  of  appropriate  Center  office.],  unless 
the  Contractor  uses  the  NASA  NF  1018 
Electronic  Submission  System  (NESS)  for 
report  preparation  and  submission. 

(c)  The  annual  reporting  period  shall  be 
from  October  1  of  each  year  through 
September  .30  of  the  following  year.  The 
report  shall  be  submitted  in  time  to  be 
received  by  October  31.  The  information 
contained  in  these  reports  is  entered  into  the 
NASA  accounting  system  to  reflect  current 
asset  values  for  agency  financial  statement 
purposes.  Therefore,  it  is  essential  that 
required  reports  be  received  no  later  than 
October  31.  The  Contracting  Officer  may.  in 
the  Government's  interest,  withhold  payment 
until  a  reserve  not  exceeding  $25,000  or  5 
percent  of  the  amount  of  the  contract, 
whichever  is  less,  has  been  set  aside,  if  the 
Contractor  fails  to  submit  annual  NF  1018 
reports  when  due.  Such  reserve  shall  be 
withheld  until  the  Contracting  Officer  has 
determined  that  the  required  reports  have 
been  received  by  the  Government.  The 
withholding  of  any  amount  or  the  subsequent 
payment  thereof  shall  not  be  construed  as  a 
waiver  of  any  Government  right. 

(d)  A  final  report  shall  be  submitted  within 
30  days  after  disposition  of  all  property 
subject  to  reporting  when  the  contract 
performance  period  is  complete  in 
accordance  with  (b)(1)  and  (2)  of  this  clause. 
(End  of  clause) 

[FR  Doc.  99-29910  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

10  CFR  Part  905 
RIN  1901-AA84 

Energy  Planning  and  Management 
Program;  Integrated  Resource 
Planning  Approval  Criteria 

AGENCY:  WcsttTn  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  proposed  rulemaking 

ami  public  forum. 

SUMMARY:  The  Western  Area  Power 

Administration  (Western)  is  seeking 
public  comment  on  its  proposed 
rf^visions  to  current  regulations  that 
require  customers  to  prepare  integrated 
resource  plans.  Western  is  proposing 
revisions  to  allow  customers  more 
alternatives  in  meeting  the  integrated 
resource  planning  requirements,  thereby 
enhancing  customer  competitiveness 
through  increased  flexibility  and 
reduced  burdens  in  complying  with  this 
r!il>' 

DATES:  Written  comments,  in  hard  copy 
or  via  email,  must  he  received  no  later 
than  5  p.m.  Mountain  Standard  Time  on 
December  M).  1999.  A  joint  public 
information  and  public  comment  forum 
will  be  held  starting  at  1  p.m.  Mountain 
Standard  Time  on  November  30,  1999. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mr.  Simmons  Buntin.  Power 
Marketing  Support  Office,  Western  Area 
Power  Administration,  P.O.  Box  281213. 
Lakewood,  CO  80228-8213,  Prior  to 
November  30,  1999,  comments  can  be 
sent  by  fax  to  (303)  275-1616;  after 
November  30,  1999.  the  fax  number  is 
(720)  962-7427.  Comments  also  can  be 
sent  by  electronic  mail  to 
buntin@wapa.gov.  The  public  forum 
will  be  held  at  the  Radisson  Hotel 
Denver.  3333  Quebec  Street.  Denver. 
Colorado  80207 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Simmons  Buiitui,  priuc  to  November  30, 
1999.  telephone  number  is  (303)  275- 
1739;  after  November  30,  his  number  is 


(720)  962-7419.  Mr.  Buntin's  electronic 
mail  address  is  buntin@wapa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

II.  Section  by  Section  Discussion  of  Changes 

III.  Public  Information/Comment  Forum 

Procedures 

IV.  Procedural  Requirements 

A.  Executive  Order  12866 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Review  Under  the  Paperwork  Reduction 
Act 

D.  Review  Under  the  National 
Environmental  Policy  Act 

E.  Review  Under  Executive  Order  13132 

F.  Review  Under  the  Unfunded  Mandates 
Reform  Act  of  1995 

G.  Review  Under  Executive  Order  12988 
H.  Treasur>'  and  General  Government 

Appropriations  Act,  1999 
I.  Review  Under  E\ef:iitive  Order  13084 

I.  Introduction  and  Background 

Section  1 14  of  the  Energy  Policy  Act 
of  1992  (EPAct),  Public  Law  102-486. 
requires  integrated  resource  planning  by 
Western's  customers.  Western 
implemented  EPAct  through  completion 
of  the  Energy  Planning  and  Management 
Program  (Program)  in  October  1995.  The 
Program  was  published  in  the  Code  of 
Federal  Regulations  at  10  CFR  part  905. 

Western's  Administrator  is  required 
by  EPAct  to  initiate  a  public  process  to 
review  Western's  integrated  resource 
planning  (IRP)  regulations  within  1  year 
of  January  1,  2000.  The  Administrator  is 
authorized  at  that  time  to  revise 
Western's  criteria  for  approving 
integrated  resource  plans  "to  reflect 
changes,  if  any,  in  technology,  needs,  or 
other  developments." 

Both  the  wholesale  and  retail  aspects 
of  the  electric  utility  industry  are 
changing,  and  change  is  expected  to 
continue.  The  15  States  within  which 
Western  markets  power  have  taken  very 
different  approaches  to  deregulation 
with  diverse  schedules  for 
implementing  any  changes  to  the  status 
quo.  Additionally,  the  timing  and  scope 
of  any  Federal  restructuring  legislation 
is  uncertain.  Given  the  increasingly 
competitive  and  deregulated  electricity 
marketplace.  Western's  integrated 
resource  planning  regulations,  which 
were  adopted  under  the  traditional 
utility  planning  framework,  warrant 
review. 

Western  is  proposing  an  approach 
that  features  customer  choice  and 
flexibility,  and  reflects  the  transition  of 
the  electric  utility  industry.  Customers 


can  choose  to  continue  preparing  IRPs, 
or  can  adopt  approaches  that  are 
emerj^ing  in  lieu  of  IRP  requirements. 
These  new  approaches  include 
compliance  with  a  defined  level  of 
investment  in  energy  efficiency  and/or 
renewables.  compliance  with  an 
established  public  benefits  program,  or 
compliance  with  mandated  energy 
efficiency  and/or  renewable  energy 
reporting  requirements. 

Onlv  subparts  A  and  B  of  the  existing 
regulations  are  proposed  for  revision. 

II.  Section  by  Section  Discussion  of 
Changes 

Many  wording  and  format  changes 
contained  in  the  proposed  rule  have 
been  drafted  to  comply  with  the 
President's  initiative  to  use  plain 
language  in  government  writing. 

Tne  purpose  statement  in  §905.1 
would  be  updated  to  describe 
acceptable  customer  activities,  in  light 
of  the  changes  taking  place  in  the 
electric  utility  industry,  that  meet  the 
objectives  of  section  114  of  EPAct. 

In  §  905.2.  we  have  proposed 
removing  the  definition  for  applicable 
IRP  and  adding  new  terms  (energy 
efficiencv  and/or  renewable  energy 
report,  minimum  investment  report  and 
public  benefits  charge)  in  order  to 
clearly  describe  the  new  alternatives  for 
customer  compliance.  We  propose 
shortening  the  definition  of  integrated 
resource  planning,  modifying  the 
definition  of  small  customer  to  include 
end-use  customers,  and  removing  the 
definition  of  least-cost  option  since  a 
customer  is  free  to  pursue  renewables 
and  energy  efficiency  even  if  other 
resources  appear  to  be  less  costly. 
Additionally,  definitions  would  be 
added  for  Region.  IRP  cooperative,  and 
renewable  energy. 

Changes  to  §  905.10  would  be 
consistent  with  the  broader  array  of 
compliance  options  available  to 
customers  under  this  proposed 
regulation.  The  exception  for  State- 
regulated,  investor-owned  utilities  that 
exists  todav  would  be  deleted,  in  order 
to  assure  equitable  compliance  by  all  of 
Western's  long-term  firm  custimiers. 

Section  905.11,  which  deals  with  the 
contents  of  an  integrated  resource  plan, 
would  be  streamlined  and  simplified. 
The  number  of  IRP  criteria  would  he 
reduced  from  seven  to  six,  eliminating 
least-cost  designation  as  a  separate 
criteria  while  combining  its  relevant 
parts  with  the  identification  of  resource 
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options  criteria.  One  prominent  theme 
in  this  area  is  confidentialitv  of 
information.  To  ensure  that  proprietary 
information  is  not  made  available  to 
competitors,  customers  would  not  have 
to  submit  sensitive  information  to 
Western.  Summaries  of  customer 
activities  would  be  adequate,  as  long  as 
Western  can  obtain  more  detailed 
supporting  information  upon  request. 
This  proposal  also  intends  to  lessen  the 
paperwork  burden  on  customers.  In 
recognition  of  the  fast-paced  change  in 
the  industrv.  Western  proposes  to  allow 
customers  to  define  their  own  action 
planning  horizons  to  cariA'  out  IRP. 

Several  regulator\-  provisions  would 
be  renumbered  to  improve  organization 
and  flow.  Proposed  §^905.12  and 
905.13  would  reorganize  the  current 
provisions  of  §  905.12  for  clarity,  but 
Western  proposes  no  substantive  change 
to  IRP  submittal  requirements.  A  more 
detailed  discussion  of  the  cooperative 
IRP  submittal  process  would  be  added 
in  §905.13,  Proposed  §905.14  contains 
the  provisions  nf  currentlv  effectue 
§905.13.  Proposed  §  905.15.  which 
deals  with  annual  IRP  progress  reports, 
contains  the  substance  of  existing 
§905.16. 

Sections  905.15  and  905.16  would  be 
modified  to  include  statements  that 
.mnua!  progress  reports  and  update 
letters  can  be  submitted  outside  of  the 
30-day  anniversary  date  window  if 
previously  approved  bv  Western. 

Section  905.16  describes  the  proposed 
requirements  of  the  small  customer  plan 
alternative  for  eligible  customers. 
Changes  to  the  existing  nde  would 
include  expansion  of  the  small  customer 
plan  method  of  compliance  to  include 
all  end-use  customers  regardless  of  size. 
Small  utilities  could  take  advantage  of 
the  small  customer  provision,  even  if 
they  belong  to  member-based 
associations  or  joint-action  agencies. 

Section  905.17  is  a  new  section  that 
would  allow  customers  to  complv  with 
the  regulation  by  adopting  a  minimum 
level  of  financial  or  resource  investment 
in  energy  efficiency  initiatives  and/or 
renewable  energy  activities  required  by 
State.  Tribal,  or  Federal  law.  In  order  to 
avoid  duplication  and  conflicting 
mandates,  Western  is  proposing  to 
accept  these  customer  efforts  as 
satisf\'ing  the  provisions  of  the  EPAct. 
Such  a  minimum  investment  standard 
has  already  been  adopted  in  the  State  of 
Iowa. 

Section  905.18  is  another  new  section 
that  would  allow  customers  to  comply 
with  the  regulation  by  participating  in  a 
public  benefits  program  required  bv 
State.  Tribal,  or  Federal  law.  under 
which  a  defined  minimum  percentage  of 
a  customers  gross  revenues  is  devoted 


to  public  purposes.  In  order  to  avoid 
duplication  and  conflicting  mandates. 
Western  proposes  to  accept  these 
customer  efforts  as  satisfying  the 
provisions  of  EP.Act.  Such  a  public 
benefits  mandate  has  already  been 
adopted  in  the  States  of  California, 
Montana,  and  New  Mexico. 

State  and  Federal  end-use  customers 
often  must  comply  with  standards  and 
reporting  requirements  that  document 
efforts  in  IRP.  energy  efficiency,  and 
renewable  energy.  An  example  of  this 
compliance  is  Executive  Order  13123. 
which  requires  Federal  agencies  to 
aggressively  reduce  energy  consumption 
and  to  expand  the  use  of  renewable 
energy.  Section  905.19  would  accept 
these  compliance  efforts  if  they  meet  the 
obiecti\es  of  EPAct. 

Former  §§  905.15-905.21  would  be 
renumbered  as  §§905.20-905.25  and 
would  be  modified  to  enhance 
understanding  and  clarity. 

A  redline-strikeout  version  comparing 
the  proposed  revisions  with  the  current 
subparts  A  and  B  is  available  on 
Western's  Website  at  www, wapa.gov. 

III.  Public  Information/Comment  Forum 
Procedures 

Interested  parties  may  submit 
comments  on  Western's  proposed 
revisions  to  subparts  A  and  B  of  the 
regulations  in  two  ways:  either  (a) 
directly  to  the  project  manager  via  mail, 
e-mail,  fax,  or  hand  delivery  no  later 
than  5  p.m.  Mountain  Standard  Time  on 
December  30.  1999:  or  (b)  in  person  or 
through  a  representative  at  the  joint 
public  information  and  public  comment 
forum  to  be  held  beginning  at  1  p.m. 
Mountain  Standard  Time  on  November 
30.  1999,  at  the  Radisson  Hotel  Denver. 
Addresses  for  comments  and  the  forum 
are  provided  earlier  in  the  preamble. 

The  joint  public  information  and 
public  comment  forum  will  feature  a 
presentation  by  Western  staff 
summarizing  proposed  revisions  to 
subparts  A  and  B  of  the  regulations,  the 
reasons  for  revisions,  and  anticipated 
benefits  arising  from  revisions.  After  the 
formal  presentation  of  30  minutes  or 
less,  attendees  will  have  the  opporturrity 
to  ask  Western  staff  questions  related  to 
proposed  revisions.  Once  all  questions 
are  asked  and  individually  responded  to 
by  Western,  the  public  comment  forum 
will  begin  and  interested  parties  will 
have  the  opportunity  to  comment  on 
Western's  proposed  revisions.  A  court 
reporter  will  record  the  proceedings, 
and  a  transcript  will  be  prepared.  The 
public  will  be  able  to  review  the 
transcript  at  Western's  offices,  or  may 
order  a  personal  copy  from  the  court 
reporter. 


Comments  from  the  public  comment 
forum  will  be  considered  along  with  all 
other  comments  received  prior  to  5  p.m. 
Mountain  Standard  Time  on  December 
30,  1999.  Comments  will  be 
incorporated  into  the  final  rule  as 
appropriate,  and  all  comments  will  be 
addressed  upon  publication  of  the  final 
rule  in  the  Federal  Register. 

rV.  Procedural  Requirements 

A.  Executive  Order  12866 

Western  has  an  exemption  fi-om 
centralized  regulatory  review  under 
Executive  Order  12866:  accordingly,  no 
clearance  of  this  notice  by  the  Office  of 
Management  and  Budget  (0MB)  is 
required. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulaton'  Flexibility  Act  of 
1980.  5  U.S.C.  601.  et  seq.,  requires 
Federal  agencies  to  perform  a  regulatory- 
flexibility  analysis  if  a  proposed 
regulation  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Western's 
Administrator  certifies  that  this 
proposed  rule  will  have  no  significant 
adverse  impact  on  a  substantial  number 
of  small  entities  because  the  proposed 
revisions  to  these  regulations  reduce 
paperwork  and  financial  and  other 
burdens,  as  well  as  reporting 
redundancies  for  small  entities. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501- 
3520.  Western  has  received  approval 
from  OMB  for  the  collection  of  customer 
information  in  this  rule,  imder  control 
number  1910-1200. 

D.  Review  Under  the  National 
Environmental  Policy  Act 

Western  prepared  an  environmental 
impact  statement  and  record  of  decision 
pursuant  to  the  National  Envirorunental 
Policy  Act  of  1969  (NEPA)  for  the 
Energy  Planning  and  Management 
Program,  which  established  the  existing 
IRP  requirements  for  Western  power 
customers.  This  met  the  requirements  of 
NEPA.  42  U.S.C.  4321.  et  seq..  the 
Council  on  Envirorunental  Quality 
Regulations  for  implementing  NEPA  (40 
CFR  parts  1500-1508),  and  the  DOE 
NEPA  Implementing  Procedures  and 
Guidelines  (10  CFR  part  1021).  Since 
the  proposed  revisions  would  modify 
those  IRP  requirements.  Western  is 
conducting  a  review  to  determine  if  a 
supplemental  environmental  analysis  is 
required. 
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E  Rf'vww  Under  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255. 
Auqust  4.  1999)  imposes  certain 
it>quiroments  on  agencies  formulating 

and  implementing  policies  or 
rt'^ulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  ar^■  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policvmaking  discretion  of  the 
States  and  carefully  assess  the  need  for 
such  actions.  Western  has  examined  this 
rule  and  determined  that  it  does  not 
preempt  State  law  and  does  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  requires  each 
ayencv  to  assess  the  effects  of  Federal 
reuulatorv  action  on  State,  local,  and 
Tribal  governments  and  the  private 
sector.  Western  has  determined  that  this 
proposed  reg\ilatorv  action  does  not 
impose  an  additional  Federal  mandate 
on  State,  local,  or  Tribal  governments  or 
on  the  private  sector. 

c;  Rfvieiv  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform"  (61  FR  4729,  February  7,  1996), 
imposed  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
»Trors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  bv  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  everv'  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearlv  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction:  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  c.laritv  and  general 
draftsmanship  under  any  guidelines 
issued  bv  the  Attorney  General.  Section 


3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  3(b)  to  determine 
whether  they  are  met  or  if  it  is 
unreasonable  to  meet  one  or  more  of 
them.  Western  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  the 
proposed  regulations  meet  the  relevant 
standards  of  Executive  Order  12988 

H.  Treasury  and  General  Government 
Appropriations  Act,  1 999 

Section  654  of  the  Treasury  and 
General  Govermnent  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  that  may  affect  family 
well-being.  Today's  proposal  would  not 
have  any  impact  on  the  autonomy  or 
integrity  of  the  family  as  an  institution 
Accordingly,  Western  has  concluded 
that  it  is  not  necessary  to  prepare  a 
Family  Policymaking  Assessment. 

/.  Review  Under  Executive  Order  13084 

Under  Executive  Order  13084 
(Consultation  and  Coordination  with 
Indian  Tribal  Governments),  Western 
may  not  issue  a  discretionary  rule  that 
significantly  or  uniquely  affects  Indian 
tribal  governments  and  imposes 
substantial  direct  compliance  costs.  The 
incremental  amendments  involved  in 
this  proposed  rulemaking  would  not 
have  such  effects.  Accordingly, 
Executive  Order  13084  does  not  apply 
to  this  rulemaking. 

List  of  Subjects  in  10  CFR  part  905 

Electric  power,  Electric  utilities, 
Energy,  Energy  conservation. 
Hydroelectric  power.  Reporting  and 
recordkeeping  requirements. 

Issued  in  Washington,  D.C.  on  November  3, 
1999. 
Michael  S.  Hacskaylo, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  part  905  is  proposed 
to  be  amended  as  set  forth  below. 

PART  905— ENERGY  PLANNING  AND 
MANAGEMENT  PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  42  U.S.C.  7152  and  7191:  32 
Staf.  388,  as  amended:  and  42  U.S.C.  7275- 
7276c. 

2,  Subparts  A  and  B  are  revised  to 
read  as  follows: 


905.11 
c)05.12 
905.13 
905.14 


Subpart  A — General  Provisions 

Sec. 

905.1  What  are  the  purposes  of  this  part? 

905.2  What  are  the  key  definitions  of  this 

part? 

Subpart  B — Integrated  Resource  Planning 

905.10    Who  must  comply  with  this  part? 
What  must  an  IRP  include? 
How  must  IRPs  be  submitted? 
When  must  IRPs  be  submitted? 
What  are  the  criteria  for  Western's 
approval  of  IRPs? 

905.15  What  are  annual  IRP  progress 
reports? 

905.16  What  are  the  requirements  for  the 
small  customer  plan  alternative? 

905.17  What  are  the  requirements  for  the 
minimum  investment  report  alternative? 

905.18  What  are  the  requirements  for  the 
public  benefits  report  alternative? 

905.19  What  are  the  requirements  for  the 
energy  efficiency  and/or  renewable 
energy  report  (EE/RE  report)  alternative? 

905.20  How  are  plans  and  reports 
processed? 

905.21  When  are  customers  in 
noncompliance  with  this  rule,  and  how 
does  Western  ensure  compliance? 

905.22  What  is  the  admini-strative  appeal 
process? 

905.23  How  does  Western  periodically 
review  plans  and  reports? 

905.24  What  are  the  opportunities  for  using 
the  Freedom  of  Information  Act  to 
request  data? 

905.25  How  often  is  this  program  reviewed? 

Subpart  A — General  Provisions 

§  905.1     What  are  the  purposes  of  this 
part? 

The  purposes  of  this  part  are  to  meet 
the  objectives  of  section  114  of  the 
Energy  Policy  Act  of  1992  (EPAct)  and 
to  extend  the  long-term  firm  power 
resource  commitments  while  supporting 
customer  integrated  resource  planning 
(IRP),  energy  efficiency  and 
conservation,  and  the  use  of  renewable 
energy.  Subpart  B  allows  customers  of 
the  Western  Area  Power  Administration 
(Western)  to  meet  the  objectives  of 
section  114  of  EPAct  through  integrated 
resource  planning  or  by  other  means, 
such  as  attaining  a  minimum  level  of 
investment  in  energy  efficiency  and/or 
renewable  energy,  collecting  a  charge  to 
support  defined  public  benefits,  or 
complying  with  a  mandated  energy 
efficiency  and/or  renewable  energy 
reporting  requirement. 

§  905.2    What  are  the  key  definitions  of  this 
part? 

Admmi?trritor  mi'dns  the 
Administrator  of  Western. 

Customer  means  any  entity  that 
purchases  firm  capacity,  with  or 
without  energy,  from  Western  under  a 
long-term  firm  power  contract.  The  term 
also  includes  a  member-based 
association  (MBA)  and  its  distribution 
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or  user  ni(>mbers  that  receive  direct 
benefit  from  Western's  power, 
reydrdless  of  which  holds  the  contract 
with  Western. 

Energ\'  efficiency  and/or  renewable 
PHf^rgy  lEE/REj  report  means  the  report 
resulting  from  a  mandate  to  conduct 
energy  efficiency  and/or  renewable 
energy  activities  imposed  by  a  State, 
Tribal,  or  the  Federal  Government  upon 
a  State.  Tribal,  or  Federal  end-use 
customer  within  its  jurisdiction. 

Integrated  resource  planning  means  a 
planning  process  for  new  energy 
resources  that  evaluates  the  full  range  of 
alternatives,  including  new  generating 
capacity,  power  purchases,  energy 
conservation  and  efficiencv, 
cogeneration  and  district  heating  and 
cooling  applications,  and  renewable 
energy  resources,  in  order  to  provide 
adequate  and  reliable  ser\'ice  to  a 
customer's  electric  consumers. 
Integrated  resource  planning 
cooperative  (IRP  cooperative)  means  a 
group  of  Western's  customers  and/or 
their  distribution  or  user  members  that 
Western  has  approved  for  IRP 
cooperative  status. 

Member-based  association  fMBAI 
means: 

( 1 )  An  entity  composed  of  utilities  or 
user  members,  or 

(2)  An  entity  that  acts  as  an  agent  for, 
or  subcontracts  with,  but  does  not 
assume  power  supply  responsibility  for 
its  principals  or  subcontractors,  who  are 
its  members. 

Minimum  investment  report  means 
the  report  resulting  from  a  mandatory 
minimum  level  of  financial  or  resource 
investment  in  energy  efficiency 
initiatives  and/or  renewable  energy 
activities,  such  as  investment  of  a  set 
minimum  percentage  of  the  utility's 
gross  revenues  in  renewable  resources, 
which  is  imposed  by  State.  Tribal,  or 
Federal  law  upon  a  utility  or  other 
entity  under  its  jurisdiction. 

Public  benefits  charge  means  a 
mandator}  financial  charge  imposed  by 
State.  Tribal,  or  Federal  law  upon  a 
utility  under  its  jurisdiction  to  support 
one  or  more  of  the  following:  energv 
efficiency,  conservation,  or  demand-side 
management;  renewable  energv; 
efficiency  or  alternative  energv-related 
research  and  development;  low-income 
energy  assistance;  and/or  other 
programs  defined  by  applicable  State, 
Tribal,  or  Federal  law.  This  term  is  also 
known  as  a  public  goods  or  svstem 
benefit  charge  in  the  utility  industry. 

Region  means  a  regional  office  or 
management  center  of  Western:  the 
Desert  Southwest  Customer  Service 
Region,  the  Rocky  Mountam  Customer 
Service  Region,  the  Sierra  Nevada 
Customer  Service  Region,  the  Upper 


Great  Plains  Customer  Service  Region, 
or  the  Colorado  River  Storage  Project 
Management  Center. 

Renewable  energy-  means  any  source 
of  electricity  that  is  self-renewing, 
including  plant-based  biomass,  waste- 
based  biomass,  geothermal, 
hydropower.  ocean  thermal,  solar 
(active  and  passive),  and  wind.  This 
term  is  also  known  as  renewable 
resources  in  the  utility  industry. 

Small  customer  means  a  utility 
customer  with  total  annual  sales  and 
usage  of  25  gigawatthours  (GWh)  or  less, 
as  averaged  over  the  previous  5  years;  or 
any  end-use  customer. 

Western  means  the  Western  Area 
Power  Administration 
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§905.10     Who  must  comply  witti  this  pan? 

(a)  Integrated  resource  plans  IIRP). 
Each  customer  of  Western  must  address 
its  power  resource  needs  in  an  IRP 
prepared  and  submitted  to  Western  as 
described  in  this  part. 

(b)  Alternatives  to  IRP.  Alternatively, 
customers  of  Western  may  submit  a 
small  customer  plan,  minimum 
investment  report,  public  benefits 
report,  or  EE/RE  report  as  described  in 
§§905.16  through  905.19  of  this 
subpart. 

(c)  Rural  Utility  Service  and  state 
utility  commission  reports.  For 
customers  subject  to  IRP  filings  or  other 
electrical  resource-use  reports  from  the 
Rural  Utilities  Service  or  a  state  utility 
commission,  there  is  nothing  in  this  part 
that  would  require  a  customer  to  take 
any  action  inconsistent  with  those 
requirements. 

§905.11     What  must  an  IRP  include? 

(a)  General.  An  integrated  resource 
plan  supports  customer-developed  goals 
and  schedules.  The  plan  must  take  into 
account  necessar>-  features  for  system 
operation,  such  as  diversity,  reliability, 
dispatchability,  and  other  factors  of  risk; 
must  take  into  account  the  ability  to 
verify  energy  savings  achieved  through 
energy  efficiency  and  the  projected 
durability  of  such  savings  measured 
over  time;  and  must  treat  demand  and 
supply  resources  on  a  consistent  and 
integrated  basis. 

(b)  IRP  criteria.  IRPs  must  consider 
electrical  energy  resource  needs  and 
may  consider,  at  the  customers  option, 
water,  natural  gas.  and  other  energy 
resources.  Each  IRP  submitted  to 
Western  must  include: 

(1)  Identification  of  resource  options. 
Identification  and  comparison  of  all 
practicable  energy  efficiency  and  energy 
supply  resource  options.  This  is  an 


assessment  and  comparison  of  existing 
and  future  supply-  and  demand-side 
resource  options  available  to  a  customer 
based  upon  its  size,  type,  resoiu-ce 
needs,  geographic  area,  and  competitive 
situation.  Resource  options  evaluated  by 
the  specific  customer  must  be 
identified.  The  options  evaluated 
should  relate  to  the  resource  situation 
unique  to  each  Western  customer  as 
determined  by  profile  data  (such  as 
service  area,  geographical 
characteristics,  customer  mix.  historical 
loads,  projected  growth,  existing  system 
data,  rates,  and  financial  information) 
and  load  forecasts.  Specific  details  of 
the  customers  resource  comparison 
need  not  be  provided  in  the  IRP  itself. 
They  must,  however,  be  made  available 
to  Western  upon  request. 

(i)  Supply-side  options  include,  but 
are  not  limited  to.  purchased  power 
contracts  and  conventional  and 
renewable  generation  options. 

(ii)  Demand-side  options  alter  the 
customer's  use  pattern  in  a  manner  that 
provides  for  an  improved  combination 
of  energy  services  to  the  customer  and 
the  ultimate  consumer. 

(iii)  Considerations  that  may  be  used 
to  develop  the  potential  options  include 
cost,  market  potential,  consumer 
preferences,  envirorunental  impacts, 
demand  or  energy  impacts, 
implementation  issues,  revenue 
impacts,  and  commercial  availability. 
(iv)  The  IRP  discussion  of  resource 
options  must  describe  the  options 
chosen  by  the  customer.  The  IRP  may 
strike  a  reasonable  balance  among  the 
applicable  resource  evaluation  factors.  It 
should  clearly  demonstrate  that 
decisions  were  based  on  a  reasonable 
analysis  of  resource  options  and 
environmental  effects,  were  based  on 
public  input,  and/or  were  required  by 
State,  Tribal,  or  Federal  mandates. 

(2)  Action  plan.  An  IRP  must  include 
an  action  plan  describing  specific 
actions  the  customer  will  teike  to 
implement  its  IRP. 

(i)  The  IRP  must  state  the  time  period 
that  the  action  plan  covers,  and  the 
action  plan  must  be  updated  and 
resubmitted  to  Western  when  this  time 
period  expires.  The  customer  may 
submit  a  revised  action  plan  with  the 
annual  IRP  progress  report  discussed  in 
§905.15. 

(ii)  For  those  customers  not 
experiencing  or  anticipating  load 
growth,  the  action  plan  requirement  for 
the  IRP  may  be  satisfied  by  a  discussion 
of  current  actions  and  procedures  in 
place  to  periodically  reevaluate  the 
possible  future  need  for  new  resources. 
The  action  plan  must  include  a 
summary  of: 
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(A)  Actions  the  customer  expects  to 
take  in  at  cdniplishing  the  goals 
identified  in  the  IRP; 

(B)  Milestiines  to  evaluate 
accomplishment  of  those  actions  during 
implementation;  and 

iO  Fstimated  energy  and  capacity 
benefitN  for  each  action  planned. 

(3)  Envimnmeniiil  pffects.  The 
customer  must  minimize  adverse 
environmental  effects  of  new  resource 
a(  quisitions  and  document  these  efforts 
in  the  IRP  Customers  are  neither 
precluded  from  nor  required  to  include 
a  quantitative  analysis  of  environmental 
externalities  as  part  of  the  IRP  process. 
IRPs  must  include  a  qualitative  analysis 
of  environmental  effects  in  summary 
format. 

(4)  Public  participntinn.  The  customer 
must  provide  for  full  public 
participation  m  the  preparation  and 
development  of  an  IRP  (or  any  revision 
nr  amendment  of  an  IRP).  The  IRP  must 
include  a  brief  description  of  public 
involvement  ac:tiviti<"'s.  including  how 
the  customer  gathered  information  from 
the  public,  identified  public  concerns, 
shared  information  with  the  public,  and 
responded  to  public  comments. 
Customers  must  make  additional 
documentation  identif\  ing  or 
supporting  the  full  public  process 
available  to  Western  upon  request. 

(i)  .-Xs  part  of  the  public  participation 
process,  the  governing  body  of  an  MBA 
and  each  MBA  member  (such  as  a  board 
of  directors  or  citv  council)  must 
approve  the  IRP.  confirming  that  all 
requirements  have  been  met.  To 
indicate  approval,  a  responsible  official 
must  sign  the  IRP  submitted  to  Western 
or  the  customer  must  document  passage 
of  an  approval  resolution  by  the 
appropriate  governing  body  included  or 
referred  to  in  the  IRP. 

(li)  P"or  Western  customers  that  do  not 
purchase  electricity  for  resale,  such  as 
some  State.  Tribal,  and  Federal 
agencies,  the  customer  can  satisfy 
public  participation  if  there  is  review 
and  concurrence  by  a  t(jp  management 
official  with  resource  acquisition 
responsibility.  The  customer  must  note 
this  concurrence  in  the  IRP. 

(5)  Load  forecasting.  An  IRP  must 
include  a  statement  that  load  forecasting 
was  conducted.  Load  forecasting  should 
include  data  that  reflects  the  size,  type, 
resource  conditions,  and  demographic 
nature  of  the  customer  using  an 
accepted  load  forecasting  methodology, 
including  but  not  limited  to  the  time 
series,  end-use.  and  econometric 
methods.  The  customer  must  make  the 
load  forecasting  data  available  to 
Western  upon  request. 

(6)  Measurement  strategies.  The  IRP 
must  in(  hide  a  brief  description  of 


measurement  strategies  for  options 
identified  in  the  IRP  in  order  to 
determine  whether  objectives  in  the  IRP 
are  being  met.  These  validation  methods 
must  include  identification  of  the 
baseline  from  which  a  customer  will 
measure  the  benefits  of  its  IRP 
implementation.  A  reasonable  balance 
may  be  struck  between  the  cost  of  data 
collection  and  the  benefits  resulting 
from  obtaining  exact  information. 
Customers  must  make  performance 
validation  and  evaluation  data  available 
to  Western  upon  request. 

§  905.1 2     How  must  IRPs  be  submitted? 

(a)  Number  of  IRPs  submitted.  Only 
one  IRP  is  required  per  customer. 
regardless  of  the  number  of  long-term 
firm  power  contracts  between  the 
customer  and  Western. 

(b)  Method  of  submitting  IRPs. 
Customers  must  submit  IRPs  to  Western 
under  one  of  the  following  options: 

(1)  Customers  may  submit  IRPs 
individually. 

(2)  MBAs  may  submit  individual  IRPs 
for  each  of  their  members  or  submit  one 
IRP  on  behalf  of  all  or  some  of  their 
members.  An  IRP  submitted  by  an  MBA 
must  specify  the  responsibilities  and 
participation  levels  of  individual 
members  and  the  MBA.  Any  member  of 
an  MBA  may  submit  an  individual  IRP 
to  Western  instead  of  inclusion  in  an 
MBA  IRP. 

(3)  Customers  may  submit  IRPs  as  IRP 
cooperatives  when  previously  approved 
by  Western. 

(c)  Alternatives  to  submitting 
individual  IRPs.  Customers  that  Western 
approves  for  submittal  of  small 
customer  plans,  minimum  investment 
reports,  public  benefits  reports,  or  EE/ 
RE  reports  may  substitute  the  applicable 
plan  or  report  instead  of  an  IRP.  Each 
customer  that  intends  to  seek  approval 
for  IRP  cooperative,  small  customer, 
minimum  investment  report,  public 
benefits  report,  or  EE/RE  report  status 
must  provide  written  notification  to 
Western.  A  new  customer  must  provide 
this  notification  to  the  Western  Regional 
Manager  of  the  Region  in  which  the 
customer  is  located  within  30  days  from 
the  time  it  becomes  a  customer.  Any 
customer  may  resubmit  an  IRP  or  notify 
Western  of  its  plan  to  change  its 
compliance  method  at  any  time  so  long 
as  there  is  no  period  of  noncompliance 
between  this  part  and  Western's  IRP 
regulations  in  effect  before  [effective 
date  of  the  final  rule)  (and  contained  in 
the  10  CFR,  part  500  to  end,  edition 
revised  as  of  January  1 ,  1999). 

§905.13    When  must  IRPs  be  submitted? 
(a)  Submitting  the  initial  IRP.  Except 
as  provided  in  paragraph  (d)  of  this 


section,  customers  that  have  not 
previouslv  submitted  IRPs  must  submit 
their  initial  IRP  to  the  appropriate 
Regional  Manager  no  later  than  1  vear 
after  Ithe  effective  date  of  the  final  rule], 
or  after  becoming  a  customer,  whichever 
is  later.  Customers  already  complying 
with  Western's  IRP  regulations  in  effect 
before  [effective  date  of  the  final  rule] 
(and  contained  in  the  10  CFR.  part  500 
to  end,  edition  revised  as  of  January  1, 
1999)  must  maintain  their  current 
submission  and  resubmission 
schedules. 

(b)  Western 's  review  of  IRPs.  If  an  IRP 
submittal  is  insufficient.  Western  will 
provide  a  notice  of  deficiencies  to  the 
entity  that  submitted  the  IRP.  Western, 
working  together  with  the  entity,  will 
determine  the  time  allowable  for 
resubmitting  the  IRP.  However,  the  time 
allowed  for  resubmittal  will  not  be 
greater  than  9  months  after  the  date  of 
the  disapproval,  unless  otherwise 
provided  by  contract  language  in  effect 
as  of  [the  effective  date  of  the  final  rule). 

(c)  Updates  and  amendments  to  IRPs. 
Customers  must  submit  updated  IRPs  to 
the  appropriate  Regional  Manager  every 
5  years  after  Western's  approval  of  the 
initial  IRP  Customers  may  submit 
amendments  and  revisions  to  IRPs  at 
anv  time. 

(d)  IRP  cooperatives.  Customers  that 
have  geographic,  resource  supply,  and 
other  similarities  may  join  together  and 
request,  in  writing.  Western's  approval 
to  become  an  IRP  cooperative.  Western 
will  respond  to  IRP  cooperative  status 
requests  within  30  days  of  receipt  of  the 
request.  If  Western  disapproves  a 
request  for  IRP  cooperative  status,  the 
requesting  participants  must  maintain 
their  currently  applicable  integrated 
resource  or  small  customer  plans,  or 
submit  their  initial  IRPs  no  later  than  1 
year  after  the  date  of  the  letter  of 
disapproval.  Western's  approval  of  IRP 
cooperative  status  will  not  be  based  on 
any  potential  participant's  contractual 
status  with  Western.  Each  IRP 
cooperative  must  submit  an  IRP  for  its 
participants  within  18  months  after 
Western's  approval  of  IRP  cooperative 
status. 

§905.14    What  are  the  criteria  for 
Western's  approval  of  IRPs? 

la)  Approval  cnterui.  Western  will 
approve  plans  and  reports  based  upon: 

(1 )  Whether  the  plan  or  report 
satisfacuirilv  addresses  the  criteria  in 
this  part:  and 

(2)  The  reasonableness  of  the  plan  or 
report  given  the  size,  type,  resource 
needs,  geographic  area,  and  competitive 
situation  of  the  customer. 

(b)  Review  of  resource  choices. 
Western  will  review  resource  choices  in 
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accordance  with  section  114  of  EPAct 
and  this  subpart.  Western  will 
disapprove  IRPs  if  resource  choices  do 
not  meet  the  reasonableness  test  in 
paragraph  (a)(2)  of  this  section  and  the 
provisions  of  section  114  of  EPAct. 

(c)  Accepting  IRPs  under  other 
initiatives.  If  a  customer  or  group  of 
customers  implements  integrated 
resource  planning  under  a  program 
responding  to  other  Federal.  Tribal,  or 
State  initiatives,  Western  will  accept 
and  approve  the  plan  as  long  as  it 
substantially  complies  with  the 
requirements  uf  this  subpart. 

(d)  Water-based  plans  and  reports.  In 
evaluating  a  plan  or  report.  Western  will 
consider  water  planning,  efficiency 
improvements,  and  consen-ation  in  the 
same  manner  it  considers  energy 
planning  and  efficiencies.  Customers 
that  provide  water  utility  services  and 
customers  that  service  irrigation  load  as 
part  of  their  overall  load  may  include 
water  conservation  activities  in  the  plan 
or  report.  To  the  extent  practicable, 
customers  should  convert  their  water 
savings  to  energv  values. 

§905.15    What  are  annual  IRP  progress 
reports? 

Customers  must  submit  IRl^  progress 
reports  each  year  within  .30  davs  of  th<' 
anniversary  date  of  the  approval  of  the 
currently  applicable  IRP.  The  reports 
must  describe  the  customer's 
accomplishments  achieved  under  the 
action  plan,  including  projected  goals 
and  implementation  schedules,  and 
energy  and  capacity  benefits  and 
renewable  energy  developments 
achieved  as  compared  to  those 
anticipated.  Western  prefers  measured 
values,  but  will  accept  reasonable 
estimates  if  measurement  is  infeasible  or 
not  cost-effective.  Instead  of  a  separate 
progress  report,  the  customer  may  use 
any  other  annual  report  that  the 
customer  submits  to  W'estern  or  another 
entity,  at  the  customer's  discretion,  if 
that  report  contains  all  required  data  for 
the  previous  full  year  and  is  submitted 
within  30  days  of  the  approval 
anniversary  date  of  the  currently 
applicable  IRP,  With  Western's 
approval,  customers  may  submit  reports 
outside  of  the  30-day  anniversary  date 
window. 

§905.16     What  are  the  requirements  for  the 
small  customer  plan  alternative? 

(a)  Requesting  small  customer  status. 
Small  customers  may  submit  a  request 
to  prepare  a  small  customer  plan  instead 
of  an  IRP,  Requests  for  small  customer 
status  from  electric  utilities  must 
include  data  on  total  annual  energy 
sales  and  usage  for  the  5  years  prior  to 
the  request.  Western  will  average  this 


data  to  determine  overall  annual  energy 
sales  and  usage  so  that  uncontrollable 
events,  such  as  extreme  weather,  do  not 
distort  levelized  energy^  sales  and  usage. 
Requests  from  end-use  customers  must 
only  document  that  the  customer  does 
not  purchase  electricity  for  resale. 
Western  will  respond  to  small  customer 
status  requests  within  30  days  of  receipt 
of  the  request.  If  Western  disapproves  a 
request,  the  customer  must  maintain  its 
currently  applicable  IRP.  or  submit  its 
initial  IRP  no  later  than  1  year  after  the 
date  of  the  letter  of  disapproval. 
Alternatively,  the  customer  may  submit 
a  request  for  minimum  investment 
report,  public  benefits  report,  or  EE/RE 
report  status,  as  appropriate. 

(b)  Small  customer  plan  contents. 
Small  customer  plans  must: 

(1)  Consider  all  reasonable 
opportunities  to  meet  future  energy- 
service  requirements  using  demand-side 
management  techniques,  new  renewable 
resources,  and  other  programs  that 
provide  retail  consumers  w^ith 
electricity  at  reasonable  cost; 

(2)  Minimize,  to  the  extent 
practicable,  adverse  environmental 
effects;  and 

(3)  Present  in  summary  form  the 
following  information: 

(i)  Customer  name,  address,  phone 
number,  e-mail  and  Website  if 
applicable,  and  contact  person; 

(ii)  Type  of  customer; 

(iii)  Current  energy  and  demand 
profdes  and  data  on  total  annual  energy 
sales  and  usage  for  the  previous  5  years 
for  utility  customers,  or  current  energy 
and  demand  use  for  end-use  customers; 

(iv)  Future  energy  services 
projections; 

(v)  How  paragraphs  (b)(1)  and  (b)(2)  of 
this  section  were  considered;  and 

(vi)  Actions  to  be  implemented  over 
the  customer's  planning  timeframe. 

(c)  When  to  submit  small  customer 
plans.  Small  customers  must  submit  the 
first  small  customer  plan  to  the 
appropriate  Western  Regional  Manager 
within  1  year  after  Western's  approval 
of  the  request  for  small  customer  status. 
Small  customers  must  submit  in  writing 
a  small  customer  plan  even'  5  years. 

(d)  Maintaining  small  customer 
status. 

(1)  Every  year  on  the  anniversary  of 
Western's  approval  of  the  plan,  small 
customers  must  submit  a  letter  to 
Western  verif\'ing  that  either  their 
aimual  energy  sales  and  usage  is  25 
GWh  or  less  averaged  over  the  previous 
5  years,  or  they  continue  to  be  end-use 
customers.  The  letter  must  also  identify 
their  achievements  against  their  targeted 
action  plans,  as  well  as  the  revised 
summary  of  actions  if  the  previous 
summary  of  actions  has  expired. 


(2)  Western  will  use  the  letter  for 
overall  program  evaluation  and 
comparison  with  the  customer's  plan, 
and  for  verification  of  continued  small 
customer  status.  Customers  may  submit 
annual  update  letters  outside  of  the 
anniversary  date  if  previously  agreed  to 
by  Western  so  long  as  the  letter  contains 
all  required  data  for  the  previous  full 
year. 

(e)  Losing  eligibility  for  small 
customer  status. 

(1)  A  customer  ceases  to  be  a  small 
customer  if  it: 

(i)  Is  a  utility  and  exceeds  total  annual 
energy  sales  and  usage  of  25  GWh,  as 
averaged  over  the  previous  5  years;  or 

(ii)  Is  no  longer  an  end-use  customer. 

(2)  Western  will  work  with  a  customer 
who  loses  small  customer  status  to 
develop  an  appropriate  schedule  for 
submittal  of  an  IRP  or  other  report 
required  under  this  subpart 

§905.17    What  are  the  requirements  for  the 
minimum  investment  report  alternative' 

(a)  Request  to  submit  the  mmimum 
investment  report.  Customers  may 
submit  a  request  to  prepare  a  minimum 
investment  report  instead  of  an  IRP. 
Requests  to  submit  minimum 
investment  reports  must  include  data 
on: 

(1)  The  source  of  the  minimum 
investment  requirement  (number,  title, 
date,  and  jurisdiction  of  law); 

(2)  The  initial,  armual,  and  other 
reporting  requirement(s)  of  the  mandate, 
if  any;  and 

(3)  The  mandated  minimum  level  of 
investment  for  energy  efficiency  and/or 
renewable  energy. 

(b)  Minimum  investment  requirement. 
The  minimum  investment  must  be  a 
mandatory  set  percentage  of  customer 
gross  revenues  or  other  specific 
minimum  investment  in  energy 
efficiency  and/or  renewable  energy 
mandated  by  a  State,  Tribal,  or  Federal 
Goverrmient  with  jurisdictional 
authority. 

(c)  Western 's  response  to  minimum 
investment  report  requests.  Western  w-ill 
respond  to  requests  to  accept  minimum 
investment  reports  within  30  days  of 
receipt  of  the  request.  If  Western 
disapproves  a  request  to  allow  use  of  the 
minimum  investment  report,  the 
customer  must  maintain  its  currently 
applicable  IRP  or  small  customer  plan, 
or  submit  its  initial  IRP  no  later  than  1 
year  after  the  date  of  the  letter  of 
disapproval.  Alternatively,  the  customer 
may  submit  a  request  for  small  customer 
plan,  public  benefits  report,  or  EE/RE 
report  status,  as  appropriate. 

(d)  Minimum  investment  report 
contents.  Reports  documenting 
compliance  with  a  minimum  level  of 
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investment  in  energy  efficiency  and/or 
renewable  energy  must  include: 

(1)  Customer  name,  address,  phone 
number,  email  and  Website  if 
applicable,  and  contact  person; 

(2)  Authority  or  requirement  to 
undertake  a  minimum  investment, 
including  the  source  of  the  minimum 
investment  requirement  (number,  title, 
date,  and  jurisdiction  of  law):  and 

(3)  A  description  of  the  minimum 
investment,  inc:luding: 

(i)  Minimum  percentage  or  other 
minimum  requirement  for  energy 
efficiencv  and/ or  renewable  energy: 

(ii)  Actual  or  estimated  energy  and/ or 
capacitv  sa\'inos  resulting  from 
minimum  investments  in  energy 
efficiency,  if  known; 

(iii)  Actual  or  estimated  energy  and/ 
or  capacity  resulting  from  minimum 
investments  in  renewable  energy,  if 
known;  and 

(iv)  A  description  of  the  energy 
t'fficiencv  and/ or  renewable  energy 
activities  to  be  undertaken  over  the  next 
2  years  as  a  result  of  the  requirement  for 
minimum  investment  in  energy 
efficiencv  and/or  renewable  energy,  if 
known. 

(e)  Minimum  investment  report 
approval.  Western  will  approve  the 
minimum  investment  report  when  it 
meets  the  requirements  in  paragraph  (d) 
of  this  section. 

(f)  When  to  submit  the  minimum 
investment  report.  The  customer  must 
submit  the  first  minimum  investment 
report  to  the  appropriate  Western 
Regional  Manager  within  1  year  after 
Western's  appri)\al  nf  the  request  to 
accept  the  mininuim  investment  report. 
Customers  choosing  this  option  must 
maintain  IRP  or  small  customer  plan 
compliance  with  Western's  IRP 
regulations  in  effect  before  [effective 
date  of  the  final  rule]  (and  contained  in 
the  10  CFR.  part  500  to  end,  edition 
revised  as  of  January  1.  1999)  including 
annual  progress  reports  or  update 
letters,  until  submitting  the  first 
minimum  investment  report  to  ensure 
there  is  no  gap  in  compliance  with 
section  114  of  EPAct. 

(g)  Maintaining  minimum  investment 
reports.  ( 1 )  Every  year  on  the 
anniversarv  of  Western's  approval  of  the 
first  minimum  investment  report, 
customers  choosing  this  option  must 
submit  a  letter  to  Western  verifying  that 
thev  remain  in  compliance  with  the 
minimum  investment  requirement.  The 
letter  must  also  contain  summary 
Information  identifying  energy  and 
capacity  savings  associated  with 
minimum  investments  in  energy 
efficiency,  if  known,  and  energy  and 
capacitv  associated  with  minimum 


investments  in  renewable  energy,  if 
known. 

(2)  Western  will  use  the  letter  for 
overall  program  evaluation  and  to 
ensure  customers  remain  in  compliance. 
Customers  may  submit  letters  outside  of 
the  anniversary  date  if  previously 
agreed  to  by  Western  if  the  letter 
contains  all  required  data  for  the 
previous  full  year.  Instead  of  a  separate 
letter,  a  customer  choosing  this  option 
may  submit  the  State,  Tribal,  or  Federal 
required  annual  report  documenting  the 
minimum  investment  and  associated 
energy  efficiency  and/or  renewable 
energy  savings  and/or  use,  if  known. 

(h)  Loss  of  eligibility  to  submit  the 
minimum  investment  report.  (1)  A 
customer  ceases  to  be  eligible  to  submit 
a  minimum  investment  report  if: 

(i)  A  State,  Tribal,  or  Federal  mandate 
no  longer  applies  to  the  customer,  or 

(ii)  The  customer  does  not  comply 
with  the  minimum  level  of  investment 
in  applicable  State,  Tribal,  or  Federal 
law. 

(2)  Western  will  work  with  a  customer 
that  is  no  longer  eligible  to  submit  a 
minimum  investment  report  to  develop 
an  appropriate  schedule  for  submittal  of 
an  IRP  or  other  report  required  under 
this  subpart. 

§905.18    What  are  ttie  requirements  for  thie 
public  benefits  report  alternative? 

(a)  Requests  to  submit  a  public 
benefits  report.  Customers  may  submit  a 
request  to  prepare  a  public  benefits 
report  instead  of  an  IRP.  Requests  to 
submit  public  benefits  reports  must 
include  data  on: 

(1)  The  source  of  the  public  benefits 
requirement  (number,  title,  date,  and 
jurisdiction  of  law); 

(2)  The  initial,  annual,  and  other 
reporting  requirement{s)  of  the  program, 
if  any;  and 

(3)  The  required  public  benefits 
charge,  including  charges  to  be  collected 
for  and  spent  on  energy  efficiency, 
conservation,  or  demand-side 
management;  renewable  energy: 
efficiency  and  alternative  energy-related 
research  and  development;  low-income 
energy  assistance;  and  any  other 
applicable  public  benefits  category. 

(b)  Public  benefits  requirement. 
Participation  in  a  public  benefits 
program  requires  either  a  mandatory  set 
percentage  of  customer  gross  revenues 
or  other  specific  charges  to  be  applied 
toward  the  programs  as  determined  by 
the  applicable  State.  Tribal,  or  Federal 
authority.  The  revenues  from  the  public 
benefits  charge  may  be  expended 
directly  by  the  customer,  or  by  another 
entity  on  behalf  of  the  customer  as 
determined  by  the  applicable  State. 
Tribal,  or  Federal  authority. 


(c)  Western's  response  to  public 
benefits  report  requests.  Western  will 
respond  to  requests  to  accept  a  public 
benefits  report  within  30  days  of  receipt 
of  the  request.  If  Western  disapproves  a 
request  to  allow  use  of  the  public 
benefits  report,  the  rfjquesting  customer 
must  maintain  its  currently  applicable 
IRP  or  small  customer  plan,  or  submit 
its  initial  IRP  no  later  than  1  year  after 
the  date  of  the  letter  of  disapproval. 
.Alternatively,  the  customer  may  submit 
a  request  for  small  customer  plan, 
minimum  investment  report,  or  EE/RE 
report  status,  as  appropriate. 

(d)  Public  benefits  report  contents. 
Reports  documenting  participation  in  a 
public  benefits  program  must  include: 

(1)  Customer  name,  address,  phone 
number,  email  and  Website  if 
applicable,  and  contact  person; 

[2]  Authority  or  requirement  to 
participate  in  a  public  benefits  program, 
including  the  source  of  the  public 
benefits  requirement  (number,  title, 
date,  and  jurisdiction  of  law):  and 

(3)  A  description  of  the  public 
benefits  program,  including: 

(i)  Overall  public  benefits  charge, 
whether  minimum  investment  or  other 
set  charge,  including  charges  to  be 
collected  for  and  spent  on  energy 
efficiencv.  conservation,  or  demand-side 
management:  renewable  energy: 
efficiencv  or  alternative  energy-related 
research  and  development:  low-income 
energy  assistance;  and  any  other 
applicable  public  benefits  categories; 

(ii)  Actual  or  estimated  energy  and/or 
capacitv  savings  associated  with  energy 
efficiency  and  resulting  from 
participation  in  the  public  benefits 
program,  if  known: 

(iii)  Actual  or  estimated  energy  and/ 
or  capacitv  associated  with  renewable 
energy  and  resulting  from  participation 
in  the  public  benefits  program,  if 
known; 

(iv)  A  description  of  the  energy 
efficiency  and  renewable  energy 
activities  to  be  undertaken  by  the 
customer  over  the  next  2  years  as  a 
result  of  participation  in  the  public 
benefits  program,  if  known. 

(e)  Public  benefits  report  approval. 
Western  will  approve  the  public 
benefits  report  when  it  meets  the 
requirements  in  paragraph  fd)  of  this 
section. 

(f)  When  to  submit  the  public  benefits 
report.  The  customer  must  submit  the 
first  public  benefits  report  to  the 
appropriate  Western  Regional  Manager 
within  1  year  after  Westerns  approval 
of  the  request  to  prepare  the  public 
benefits  report.  Customers  choosing  this 
option  must  maintain  IRP  or  small 
customer  plan  complianci;  with 
Western's  IRP  regulations  in  effect 
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before  [effective  date  of  the  final  rule] 
(and  contained  in  the  10  CFR.  part  500 
to  end.  edition  revised  as  of  January  1, 
1999),  including  annual  progress  reports 
or  update  letters,  until  submitting  the 
first  public  benefits  report  to  ensure 
there  is  no  gap  in  compliance  with 
section  114  of  EPAct. 

(g)  Maintaining  the  public  benefits 
report.  (1)  Ever\'  year  on  the  anniversary 
of  Westerns  approval  of  the  first  public 
benefits  report,  customers  choosing  this 
option  must  submit  a  letter  to  Western: 

(i)  Verifying  that  they  remain  in 
compliance  with  the  public  benefits 
program;  and 

(ii)  Identifying  energy  and  capacity 
savings  associated  with  energy 
efficiency,  and  energy  and  capacity 
associated  with  renewable  energy,  for 
the  customer's  public  benefits 
contribution,  if  known. 

(2)  Western  will  use  the  letter  for 
overall  program  evaluation  and  to 
ensure  customers  remain  in  compliance. 
Customers  may  submit  letters  outside  of 
the  anniversary  date  if  previously 
agreed  to  by  Western  if  the  letter 
contains  all  required  data  for  the 
previous  full  year.  Instead  of  a  separate 
letter,  a  customer  choosing  this  option 
mav  submit  the  State.  Tribal,  or  Federal 
required  annual  report  documenting  the 
public  benefits  charge  and  associated 
customer  energy  efficiencv  and/or 
renewable  energy  savings  and/or  use,  if 
known. 

(h)  Loss  of  eligibility  to  submit  the 
public  benefits  report.  (1)  A  customer 
ceases  to  be  eligible  to  submit  a  public 
benefits  report  if: 

(i)  A  State.  Tribal,  or  Federal  mandate 
no  longer  applies  to  the  customer,  or 
(ii)  The  customer  does  not  comply 
with  the  public  benefits  requirement  in 
applicable  State.  Tribal,  or  Federal  law. 

(2)  Western  will  work  with  a  customer 
that  is  no  longer  eligible  to  submit  a 
public  benefits  report  to  develop  an 
appropriate  schedule  for  submittal  of  an 
IRP  or  other  report  required  by  this 
subpart. 

§905.19    What  are  ttie  requirements  for  the 
energy  efficiency  and/or  renewable  energy 
report  (EE/RE  report)  alternative? 

(a)  Bfiquests  to  submit  an  EE/RE 
report.  Customers  may  submit  a  request 
to  prepare  an  EE/RE  report  instead  of  an 
IRP,  Requests  to  submit  EE/RE  reports 
must  include  data  on: 

( 1 )  The  source  of  the  EE/RE  reporting 
requirement  (number,  title,  date,  and 
jurisdiction  of  law): 

(2)  The  initial,  annual,  and  other 
reporting  requirement(s)  of  the  report: 
and 

(3)  A  summary  outline  of  the  EE/RE 
report's  required  data  or  components, 


includmg  any  requirements  for 
documenting  customer  energy  efficiency 
and  renewable  energy  activities. 

(b)  EE/RE  report  requirement.  The  EE/ 
RE  report  may  include  only  electrical 
resource  use  and  subsequent  energy 
efficiency  and/or  renewable  energy 
activities,  or  may  additionally  include 
other  utility  resource  information,  such 
as  water  and  natural  gas  data.  At  a 
minimum,  the  EE/RE  report  must 
annually  document  energy  efficiency 
and/or  renewable  energy  activities 
undertaken  by  the  customer. 

(c)  Western's  response  to  EE/RE  report 
requests.  Western  will  respond  to 
requests  to  accept  EE/RE  reports  within 
30  days  of  receipt  of  the  request.  If 
Western  disapproves  a  request  to  allow 
use  of  the  EE/RE  report,  the  customer 
must  maintain  its  currently  applicable 
IRP  or  small  customer  plan,  or  submit 
its  initial  IRP  no  later  than  1  year  after 
the  date  of  the  letter  of  disapproval. 
Alternatively,  the  customer  may  submit 
a  request  for  small  customer  plan, 
minimum  investment  report,  or  public 
benefits  report  status,  as  appropriate, 
within  30  days  after  the  date  of  the  letter 
of  disapproval. 

(d)  EE/RE  report  contents.  EE/RE 
reports  must  include: 

(1)  Customer  name,  address,  phone 
number,  email  and  Website  if 
applicable,  and  contact  person: 

(2)  Authority  or  requirement  to 
complete  the  EE  RE  report,  including 
the  source  of  the  requirement  (number, 
title,  date,  and  jurisdiction  of  law);  and 

(3)  A  description  of  the  customer's 
required  energy  efficiency  and/or 
renewable  energy  activities,  including: 

(i)  Level  of  investment  or  expenditure 
in  energy  efficiency  and/or  renewable 
energy,  and  quantifiable  energy  savings 
or  use  goals,  if  defined  by  the  EE/RE 
reporting  requirement: 

(ii)  Actual  or  estimated  energ\'  and/or 
capacity  savings,  if  any.  associated  with 
energy  efficiency  and  resulting  from  the 
EE/RE  reporting  requirement: 

(iii)  Actual  or  estimated  energy  and/ 
or  capacity,  if  any,  associated  with 
renewable  energy  and  resulting  from  the 
EE'RE  reporting  requirement: 

(iv)  A  description  of  the  energy 
efficiency  and/or  renewable  energy 
activities  to  be  undertaken  over  the  next 
2  years  as  a  result  of  the  EE/RE  reporting 
requirement. 

(e)  EE/RE  report  approval.  Western 
will  approve  the  EE/RE  report  when  the 
report  meets  the  requirements  in 
paragraph  (d)  of  this  section. 

(f)  When  to  submit  the  EE/RE  report. 
The  customer  must  submit  the  first  EE/ 
RE  report  to  the  appropriate  Western 
Regional  Manager  within  1  year  after 
Western's  approval  of  the  request  to 


accept  the  EE/RE  report.  Customers 
choosing  this  option  must  maintain  IRP 
or  small  customer  plan  compliance  with 
Western's  IRP  regulations  in  effect 
before  (effective  date  of  the  final  rule] 
(and  contained  in  the  10  CFR,  part  500 
to  end,  edition  revised  as  of  Januan'  1 , 
1999),  including  annual  progress  reports 
or  update  letters,  until  submitting  the 
first  EE/RE  report  to  ensure  there  is  no 
gap  in  compliance  with  section  114  of 
EPAct. 
(g)  Maintaining  EE/RE  reports. 
(1)  Even,'  year  on  the  anniversary  of 
Western's  approval  of  the  first  EE/RE 
report,  customers  choosing  this  option 
must  submit  an  annual  EE/RE  report  to 
Western.  The  report  must  contain 
summar>'  information  identifying 
customer  energv'  and  capacity  savings 
associated  with  energy  efficiency,  if  any, 
and  customer  energy  and  capacity 
associated  with  renewable  energ>-,  if 
any.  If  this  information  is  not  contained 
in  the  EE/RE  report,  the  customer  must 
submit  this  information  with  the  report 
as  a  separate  letter.  The  letter  must  also 
verify  that  the  customer  remains  in 
compliance  with  the  EE/RE  reporting 
requirement. 

(2)  Customers  may  submit  annual  EE/ 
RE  reports  outside  of  the  anniversary 
date  if  previously  agreed  to  by  Western 
if  the  report  contains  all  required  data 
for  the  previous  full  year. 

(h)  Loss  of  eligibility  to  submit  the 
EE/RE  report.  (1)  A  customer  ceases  to 
be  eligible  to  submit  a  EE/RE  report  if: 
(i)  The  EE/RE  reporting  requirement 
no  longer  applies  to  the  customer,  or 
(ii)  The  customer  does  not  comply 
with  the  EE/RE  reporting  requirements 
in  applicable  State,  Tribal,  or  Federal 
law. 

(2)  Western  will  work  with  a  customer 
that  is  no  longer  eligible  to  submit  an 
EE/RE  report  to  develop  an  appropriate 
schedule  for  submittal  of  an  IRP  or  other 
report  required  under  this  subpart. 

§905.20    How  are  plans  and  reports 
processed'' 

Western  will  review  all  plans  and 
reports  submitted  under  this  subpart 
and  notify  the  submitting  entity  of  the 
plan's  or  report's  acceptability  within 
120  davs  after  receipt. 


§905,21     When  are  customers  in 
noncompliance  with  this  part,  and  how 
does  Western  ensure  compliance? 

(a)  Penalties  for  noncompliance. 
Western  will  impose  a  penalty  on  the 
long-term  firm  power  customer  for 
fiailure  to  submit  or  resubmit  an  IRP  and 
action  plan,  small  customer  plan, 
minimum  investment  report,  public 
benefits  report,  or  EE/RE  report  as 
required  by  this  subpart.  Western  will 
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also  impose  a  penalty  when  the 
cust()m€>r's  activities  are  not  consistent 
with  the  applicable  plan  or  report 
unless  Western  finds  that  a  good  faith 
effort  has  been  made  to  comply  with  the 
approved  plan  or  report. 

(b)  Good  faith  effort  to  comply.  If  it 
appears  that  a  customer's  activities  may 
be  inconsistent  with  the  applicable  plan 
or  report.  Western  will  notify  the 
customer  and  offer  the  customer  30  days 
to  provide  evidence  of  its  good  faith 
effort  to  complv.  If  the  customer  does 
not  correct  the  specified  deficiency  or 
-;ubmit  such  evidence,  or  if  Western 
finds,  after  receipt  of  information  from 
the  customer,  that  a  good  faith  effort  has 
not  been  made.  Western  will  impose  a 
penalty. 

(c)  Written  notification  of  penalty. 
Western  must  provide  written  notice  of 
the  imposition  of  a  penaltv  to  the 
customer,  and  to  the  MBA  or  IRP 
cooperative  when  applicable.  The  notice 
will  sperifv  the  reasons  for  imposition 
of  the  penalty 

id)  Imposition  of  penalty.  (1) 
Beginning  with  the  first  full  billing 
period  following  the  notice  specified  in 
paragraph  U  i  of  this  section.  Western 
will  impose  a  surcharge  of  10  percent  of 
the  monthly  power  charges  until  the 
deficiencv  specified  in  the  notice  is 
cured,  or  until  12  months  pass. 
However.  Western  will  not  immediately 
impose  a  penalty  if  the  customer  or  its 
MBA  or  IRP  cooperative  requests 
reconsideration  by  filing  a  written 
appeal  uniler  *Md5.22, 

(2)  The  surcharge  increases  to  20 
percent  for  the  second  12  months  and  to 
30  percent  per  year  thereafter  until  the 
deficiencv  is  cured. 

(3)  After  the  first  12  months  of 
imposition  of  the  surcharge  and  instead 
of  imposing  any  further  surcharge, 
Western  may  impose  a  penalty  that 
would  redut;e  the  resource  delivered 
under  a  customer's  long-term  firm 
power  contract(s)  by  10  percent. 
Western  may  impose  this  resource 
reduction  either: 

(i)  When  it  appears  to  be  more 
effective  to  ensure  customer 
compliance,  or 

(ii)  When  such  reduction  may  be  more 
cost-effective  for  Western, 

(4)  The  penalty  provisions  in  existing 
contracts  will  continue  to  be  in  effect 
and  administered  and  enforced 
according  to  applicable  contract 
provisions. 

(e)  Assessing  and  ceasing  penalties. 
Western  will  assess  the  surcharge  on  the 
total  charges  for  all  power  obtained  by 
a  customer  from  Western  and  will  not 
be  limited  to  surcharges  on  only  firm 
power  sales.  When  a  customer  resolves 
the  deficiencies.  Western  will  cease 


imposing  the  penalty,  beginning  with 
the  first  full  billing  period  after 
compliance  is  achieved. 

(f)  Penalties  on  MBAs  and  IRP 
cooperatives.  In  situations  involving  an 
IRP  submitted  by  an  MBA  on  behalf  of 
its  members  where  a  single  member 
does  not  comply.  Western  will  impose 
a  penalty  upon  the  MBA  on  a  pro  rata 
basis  in  proportion  to  that  member's 
share  of  the  total  MBA's  power  received 
from  Western.  In  situations  involving 
noncomphance  by  a  participant  of  an 
IRP  cooperative.  Western  will  impose 
any  applicable  penalty  directly  upon 
that  participant  if  it  has  a  firm  power 
contract  with  Western.  If  the  IRP 
cooperative  participant  does  not  have  a 
firm  power  contract  with  Western,  then 
Western  will  impose  a  penalty  upon  the 
participant's  MBA  on  a  pro  rata  basis  in 
proportion  to  that  participant's  share  of 
the  total  MBA's  power  received  from 
Western. 

§  905.22    What  is  ttie  administrative  appeal 
process? 

(a)  Filing  written  appeals  with 
Western.  If  a  customer  disagrees  with 
Western's  determination  of  the 
acceptabihty  of  its  IRP,  small  customer 
plan,  minimum  investment  report, 
public  benefits  report,  or  EE/RE  report 
submittal,  its  compliance  with  an 
approved  plan  or  report,  or  any  other 
compliance  issue,  the  customer  may 
request  reconsideration  by  filing  a 
vmtten  appeal  with  tfie  appropriate 
Regional  Manager.  Customers  may 
submit  appeals  any  time  such 
disagreements  occur  and  should  be 
specific  as  to  the  nature  of  the  issue,  the 
reasons  for  the  disagreement,  and  any 
other  pertinent  facts  the  customer 
believes  should  be  brought  to  Western's 
attention.  The  Regional  Manager  will 
respond  within  45  days  of  receipt  of  the 
appeal.  If  resolution  is  not  achieved  at 
the  Regional  Office  level,  the  customer 
may  appeal  to  the  Administrator,  who 
will  respond  within  30  days  of  receipt. 

(b)  Alternative  dispute  resolution. 
Upon  request.  Western  will  agree  to  use 
mutually  agreeable  alternative  dispute 
resolution  procedures,  to  the  extent 
allowed  by  law.  to  resolve  issues  or 
disputes  relating  to  compliance  with 
this  part. 

(c)  Imposition  of  penalty  during 
appeal.  Western  will  not  impose  a 
penalty  while  an  appeal  process  is 
pending.  However,  if  the  appeal  is 
unsuccessful  for  the  customer.  Western 
will  impose  the  penalty  retroactively 
from  the  date  the  penalty  would  have 
been  assessed  if  an  appeal  had  not  been 
filed. 

(d)  Meeting  other  requirements  during 
appeal  process.  A  written  appeal  or  use 


of  alternative  dispute  resolution 
procedures  does  not  suspend  other 
reporting  and  compliance  requirements 
under  this  part. 

§905.23    How  does  Western  periodically 
review  plans  and  reports? 

(a)  Periodic  r'^viPiv  of  customer 
actions.  Western  will  periodically 
review  customer  actions  to  determine 
whether  thev  are  consistent  with  the 
approved  IRP,  minimum  investment 
report,  or  public:  benefits  report  Small 
customer  plans  and  EE/RE  reports  are 
not  subject  to  this  periodic  review. 

(b)  Rt'vipuing  reprpsentative  samples 
of  plans  and  reports.  Western  w'ill 
periodically  review  a  representative 
sample  of  IRPs.  minimum  investment 
reports,  and  public  benefits  reports,  and 
the  customer's  implementation  of  the 
applicable  plan  or  report  from  each  of 
its  marketing  areas.  The  samples  will 
reflect  the  diverse  characteristics  and 
circumstances  of  the  customers  that 
purchase  power  from  Western.  These 
reviews  will  be  in  addition  to,  and 
separate  and  apart  from,  the  review  of 
initial  and  updated  IRPs,  minimum 
investment  reports,  and  public  benefits 
reports  to  ensure  compliance  with  tins 
subpart, 

(c)  Scope  of  periodic  reviews.  Periodic 
reviews  mav  consist  of  any  combination 
of  review  of  the  customer's  annual  IRP 
progress  reports,  minimum  investment 
letters,  or  public  benefits  letters, 
telephone  interviews,  or  on-site  visits. 
Western  will  document  these  periodic 
reviews  and  may  report  on  the  results  of 
the  reviews  in  Western's  annual  report. 

§  905.24  What  are  the  opportunities  for 
using  the  Freedom  of  Information  Act  to 
request  data? 

IRPs.  small  customer  plans,  minimum 
investment  reports,  public  benefits 
reports,  and  EE/RE  reports  and 
associated  data  submitt(>d  to  Western 
are  subject  to  the  Freedom  of 
Information  Act  (FOIA)  and  may  be 
made  available  to  the  public  upon 
request.  Customers  may  request 
confidential  treatment  of  all  or  part  of  a 
submitted  document  under  FOIA's 
exemption  for  confidential  business 
information  found  in  10  CFR  1004.11. 
Western  will  make  its  own 
determination  whether  particular 
information  is  exempt  from  public 
access  and.  if  so.  Western  will  treat  this 
informat!f)n  as  confidential  and  not 
disclose  it  to  the  public 

§  905.25    How  often  is  this  program 
reviewed? 

At  appropriate  inter\'als.  Western  may 
initiate  a  public  process  to  review  the 
regulations  in  this  part  to  determine 
whether  thev  should  be  revised  to 
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reflect  changes  in  technology,  needs,  or 
other  developments. 

[FR  Doc.  99-29675  Filed  11-16-99;  8:45  am) 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  99-NM-161-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  and  MD-90- 
30  Series  Airplanes,  and  Model  MD-88 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  Dr-9-80  and  MD-90-30 
series  airplanes,  and  Model  MD-88 
airplanes,  that  would  have  required  a 
determination  to  be  made  of  whether, 
and  at  what  locations,  metallized 
polyethyieneteraphthalatp  iMPFJTi 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
That  proposal  was  prompted  by  reports 
of  in-flight  and  ground  fires  on  certain 
airplanes  manufactured  with  insulation 
blankets  covered  with  MPET.  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability  of  the  proposed  rule  to 
include  additional  airplanes.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 
DATES:  Comments  must  be  received  by 
December  13.  1999 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  A.N;M-114, 
Attention:  Rules  Docket  No.  99-NM- 
161-AD.  1601  Lind  Avenue.  S\V., 
Renton.  Washington  98055-4056. 
Comments  ma\'  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  S\V..  Renton.  Washington;  or  at 
the  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Stacho,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA.  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-^137;  telephone  (562)  627-5334; 
fax  (5621  627-5310 

SUPPLEMENTARY  INFORMATION; 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-161-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Comments  submitted  to  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  August  12, 
1999  (64  FK  439()bj,  do  not  need  to  be 


re-submitted  and  will  be  considered 
along  with  any  comments  received  to 
the  supplemental  NPRM. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
99-NM-261-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-9-80 
and  MD-90-30  series  airplanes,  and 
Model  MD-88  airplanes  was  published 
as  an  NPRM  in  the  Federal  Register  on 
August  12,  1999  (64  FR  43966).  That 
NPRM  would  have  required  a 
determination  to  be  made  of  whether, 
and  at  what  locations,  metallized 
polyethyleneteraphthalate  (MPET) 
insulation  blankets  are  installed,  and 
replacement  of  MPET  insulation 
blankets  with  new  insulation  blankets. 
That  NPRM  was  prompted  by  reports  of 
in-flight  and  ground  fires  on  certain 
airplanes  manufactured  with  insulation 
blankets  covered  with  MPET,  which 
may  contribute  to  the  spread  of  a  fire 
when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking. 

That  condition,  if  not  corrected,  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM. 
investigations  (conducted  by  FAA  and 
Boeing)  revealed  that,  during 
manufacture  of  Model  DC-9-80  series 
airplanes  in  1981.  MPET  insulation 
blankets  were  installed.  However,  it  is 
not  possible  to  determine  the  exact 
manufacturer's  fuselage  numbers  of 
these  airplanes.  Based  on  the  date  that 
the  MPET  covering  material  was  first 
approved  by  the  manufacturer  and  the 
time  that  was  necessary  to  produce 
blankets  for  installation,  the  FAA  has 
determined  that  Model  DC-9-ao  series 
airplanes  manufactured  after  May  1981 
[i.e..  manufacturers  fuselage  numbers 
995  through  1010  inclusive)  could  have 
MPET  insulation  blankets  installed.  In 
addition,  two  additional  Model  MD-90- 
30  series  airplanes,  manufacturer's 
fuselage  numbers  2242  and  2243,  were 
found  to  have  MPET  insulation  blankets 
installed.  The  FAA  has  determined  that 
affected  airplanes  having  manufactiu-er's 
fuselage  numbers  995  through  1010 
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inclusive.  2242.  and  2243  are  subject  to 
the  addressed  unsafe  condition. 

Therefore,  the  FAA  has  revised  the 
.ipplicability  statement  of  the 
NupplHiTit-ntal  NPRM  from  "*   *   * 
manufacturer  s  fuselage  numbers  1011 
thniugh  2241  inclusive:  certificated  in 
any  categorv"  to  "***  manufacturer's 
fuselage  numbers  995  through  2243 
inclusive;  certificated  in  any  category." 

Conclusion 

Suice  this  (  hdngt^  expands  the  scope 
of  the  originallv  pmposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
rt'open  the  comment  period  to  provide 
additional  oppnrtunity  for  public 
comment 

Regulatory  Evaluation  Summar) 

The  regulations  proposed  herein 
would  not  havp  substantial  direct  effects 
on  the  .States,  un  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
[iroposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  FAA  conducted  a  Preliminary 
Cost  Analysis  and  Initial  Regulatory 
Flexibility  Analvsis  to  determine  the 
retiulatorv  impacts  of  this  and  one  other 
proposed  AD  to  operators  of  all  781 
I    S  -reuistered  McDonnell  Douglas 
airplanes  that  have  thermal/acoustical 
insulation  blankets  covered  with  a  film 
of  MFET.  This  analysis  is  included  in 
the  Rules  Docket  No.'s  99-NM-161-AD 
and  'U»-NM-ie2-AD.  The  FAA  has 
determined  that  625  Model  DC-9-80 
series  airplanes  and  22  Model  MD-90- 
30  series  airplanes  operated  by  16 
entities  would  be  affected  by  this 
proposed  AD.  Thirteen  of  these  entities 
operate  N-registered  Model  DC-9-80 
series  airplanes,  three  entities  operate 
Model  MD-'JO-30  series  airplanes,  and 
two  entities  operate  both  Model  DC-9- 
80  series  airplanes  and  Model  MD-90- 
30  series  airplanes. 

The  Preliminary  Cost  Analysis  and 
Initial  Regulatory  Flexibility  Analysis, 
Lompleted  by  the  FAA  and  included  in 
this  Rules  Docket,  estimates  that  the 
affected  airplanes  could  be  retrofitted 
with  thermal/acoustic  insulation 
blankets  covered  with  film  that  exhibit 
no  flame  propagation  when  tested  in 
accordance  with  the  requirements  of 
ASTM  EH4H  or  FAA-approved 
equivalent  Testing  conducted  by  the 
FAA  indicates  that  there  are  films  that 
are  currently  in  use  that  meet  the  test 
standard  re^quired  by  this  proposed  AD. 
These  include  certain  polyvinylfluoride 


films  that  weigh  no  more  than  the 
materials  they  would  replace.  The  FAA 
has  identified  three  categories  of  costs 
associated  with  the  retrofit:  (1)  Material 
costs  of  the  blankets;  (2)  labor  costs  to 
remove  existing  blankets,  install  new 
blankets,  and  reinstall  wiring,  panels, 
floors,  and  other  items;  and  (3)  net  lost 
revenues,  or  out  of  service  costs.  Over 
the  four-year  compliance  period, 
material  costs  would  be  SI  7.6  million. 
labor  costs  would  be  S218.5  million. 
and  net  lost  revenues  would  be  SI 3.6 
miUion.  Total  costs  would  be  S249.7 
million,  or  $211.3  million  discounted  to 
present  value  at  seven  percent. 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  sale  of  the  business. 
organizations,  and  governmental 
jurisdictions  subject  to  regulation  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RF.A 
covers  a  wide-range  of  small  entities. 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  Agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulator}' 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

Three  of  the  operators  affected  by  the 
proposed  AD  are  considered  small,  that 
is.  they  employ  fewer  than  1.500  people. 
One  of  these  operators  is  a  private 
corporation  and  the  FAA  is  unable  to 
ascertain  any  financial  information 
about  it.  The  other  two  entities  have 
revenues  in  excess  of  $100  million.  Two 
entities  are  not  considered  a  substantial 
number  of  small  entities  by  Small 
Business  Administration  criteria. 
Pursuant  to  the  RFA.  5  U.S.C.  605(b), 
the  FAA  certifies  that  this  proposed  .\D 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


The  provisions  of  this  proposed  AD 
would  have  little  or  no  impact  on  trade 
for  U.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  .^ct),  enacted  as 
Pub.  L.  104-4  on  March  22.  1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  SlOO  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  anv  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
SlOO  million  (adjusted  annually  for 
inflation)  in  anv  one  year.  Section  203 
of  the  Act.  2  U.S.C.  1533.  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  goveinments.  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  proposed  AD  does  not  contain 
anv  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfiinded 
Mandates  Reform  Act  of  1995  do  not 
applv. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator.  the  Federal  Aviation 
.Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g).  40113.  44701. 


Note  2:  Ins 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

.McDonnell  Douglas:  Docket  99-NM-161- 
AD. 

Applicabilitv:  Modt']  DC-9-81  (MD-81) 
DC-9-82  (MD-82).  DC-9-83  (MD-83),  DC- 
9-87  (MD-87)  series  airplanes;  Mode!  MD- 
90-30  series  airplanes;  and  MD-88  airplanes: 
manufacturer's  fuselage  numbers  995  through 
2243  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  reque.st  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  are 
removed  from  the  hiselage,  accomplish  the 
following: 

Inspection 

(dj  Within  4  years  after  the  effective  date 
of  this  AD,  determine  whether,  and  at  what 
locations,  insulation  blankets  constructed  of 
MPET  are  installed.  This  determination  shall 
be  made  in  a  manner  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate. 

Note  2:  Insulation  blankets  that  are 
stamped  with  "DMS  2072,  Type  2.  Class  1. 
Grade  A"  or  'DMS  1996,  Type  1"  are 
constructed  of  MPET. 

Corrective  Actions 

(b)  For  insulation  blankets  that  are 
determined  not  to  be  constructed  of  MPET. 
no  further  action  is  required  by  this  AD. 

(c)  For  insulation  blankets  that  are 
determined  to  be  constructed  of  MPET, 
within  4  years  after  the  effective  date  of  this 
AD.  replace  the  MPET  insulation  blankets 
with  new  insulation  blankets.  The 
replacement  procedures  .shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MD-90-2.1-015,  Revision  01,  dated 
November  5,  1997  (for  Model  MD-90-30 
series  airplanes);  or  McDonnell  Douglas 
Senice  Bulletin  MD80-25-355,  Revision  01, 
dated  November  5.  1997  (for  Model  DG-9-80 
series  airplanes  and  Model  MD-88 
airplanes);  as  applicable.  The  replacement 
insulation  blankets  must  be  constructed  of 
materials  tested  in  ac:cordance  with  Standard 
Test  Method  American  Society  for  Testing 
and  Materials  (ASTM)  E648  and  approved  by 
the  Manager,  Los  .Angeles  AGO. 
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Note  3:  Although  this  paragraph  allows  up 
to  4  years  for  the  required  replacement,  the 
FAA  anticipates  that  operators  will  comply  at 
the  earliest  practicable  maintenance 
opportunity. 

Note  4:  Only  one  of  the  two  metallized 
Tedlar  covers  specified  in  the  ser\'ice 
bulletins  has  been  shown  to  have 
successfully  passed  the  testing  of  the  ASTM 
flammability  standard  and  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  MPET  insulation 
blanket  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it- to  the  Manager.  Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  mav  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  10,  1999. 
D.  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
[FR  Doc.  99-30057  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  99-NM-162-AD] 
RIN  2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-10-30  and  -30F 
Series  Airplanes,  and  Model  MD-l  1 
and  -1 1 F  Series  Airplanes 

agency:  federal  Aviation 
Afiniinistration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 


Douglas  Model  DC-10-30  and  -30F 
series  airplanes,  and  Model  MD-ll  and 
-llF  series  airplanes,  that  would  have 
required  that  a  determination  be  made 
of  whether,  and  at  what  locations, 
metallized  polyethyleneteraphthalate 
(MPET)  insulation  blankets  are 
installed,  and  replacement  of  MPET 
insulation  blankets  with  new  insulation 
blankets.  That  proposal  was  prompted 
by  reports  of  in-flight  and  ground  fires 
on  certain  airplanes  manufactured  with 
insulation  blankets  covered  with  MPET. 
which  may  contribute  to  the  spread  of 
a  fire  when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  This  new  action  revises  the 
proposed  rule  by  expanding  the 
applicability  of  the  proposed  rule  to 
include  additional  airplanes.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  ensure  that 
insulation  blankets  constructed  of 
MPET  are  removed  from  the  fuselage. 
Such  insulation  blankets  could 
propagate  a  small  fire  that  is  the  result 
of  an  otherwise  harmless  electrical  arc 
and  could  lead  to  a  much  larger  fire. 

DATES:  Comments  must  be  received  by 
December  13.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
162-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical 
Publications  Business  Administration. 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington:  or  at 
the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
RuIj:  ;:  ^.;,i^ho.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood.  California 
90712-4137;  telephone  (562) 627-5334; 
fax  (562)  627-5210. 

PUPPLFMf  NTARY  INFORMATION: 
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Comments  Invited 

Interested  persons  are  invited  to 
p.irticipate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
thfv  mav  desire.  Communications  shall 
uifntifv  the  Rules  Docket  number  and 
[)e  •submitted  in  triplicate  to  the  address 
spe(  ified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule  The  proposals  contained 
in  thi.s  notice  may  be  changed  in  light 
(if  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
thf  proposed  rule.  .Ml  comments 
submitted  will  be  avaiiahle.  both  before 
and  after  the  closmg  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  .\  report 
summarizing  each  F.\A-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  fi!»>d  in  the  Rules 
Docket. 

Commenters  wishing  the  FA^^  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-162-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Comments  submitted  to  the  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  August  12, 
1^99  (64  FR  4396BI,  do  not  need  to  be 
re-submitted  and  will  he  considered 
along  with  any  comments  received  to 
the  supplemental  NPRM. 

Availability  of  NPRMs 

.■\nv  person  mav  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
99_NM-i62-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

.\  proposal  to  amend  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  DC-10-30 
,ind  -  30F  series  airplanes,  and  Model 
MD-11  and  -llF  series  airplanes,  was 
published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  August  12,  1999  (64  FR 
(i 7 7631).  That  NPRM  would  have 
required  that  a  determination  be  made 
of  whether,  and  at  what  locations, 
metallized  polyethyleneteraphthalate 
(MPET)  insulation  blankets  are 


installed,  and  replacement  of  MPET 
insulation  blankets  with  new  insulation 
blankets.  That  NPRM  was  prompted  by 
reports  of  in-flight  and  ground  fires  on 
certain  airplanes  manufactured  with 
insulation  blankets  covered  with  MPET. 
which  may  contribute  to  the  spread  of 
a  fire  when  ignition  occurs  from  small 
ignition  sources  such  as  electrical  arcing 
or  sparking.  That  condition,  if  not 
corrected,  could  propagate  a  small  fire 
that  is  the  result  of  an  otherwise 
harmless  electrical  arc  and  could  lead  to 
a  much  larger  fire. 

Actions  Since  Issuance  of  Previous 
Proposal 

The  applicability  of  the  NPRM  was 
based  on  the  FAA's  understanding  that, 
as  part  of  the  transition  from 
manufacturing  McDonnell  Douglas 
Model  DC-10-30  and  -330F  series 
airplanes  to  Model  MD-1 1  series 
airplanes,  only  the  last  few  Model  DC- 
10-30  and  -330F  series  airplanes 
(manufacturer's  fuselage  numbers  440 
through  446  inclusive)  that  were 
manufactured  had  MPET  insulation 
blankets  installed.  (MPET  was  the 
original  approved  material  for  the 
insulation  blankets  installed  on  Model 
MD-11  and  -311F  series  airplanes.) 
Since  the  issuance  of  that  NPRM. 
investigations  [conducted  by  FAA. 
Boeing,  operators,  and  the  United  States 
Air  Force  (USAF)]  revealed  that  MPET 
insulation  blankets  have  been  installed 
on  Model  DC-10-30  and  -330F  series 
airplanes  [including  KC-lOA  (military) 
series  airplanesl  as  early  as  May  1981. 
The  majority  of  these  airplanes  that 
were  manufactured  from  1981  through 
1987  were  KC-lOA  (military)  series 
airplanes.  However,  it  is  not  possible  to 
determine  the  exact  manufacturer's 
fuselage  numbers  of  these  airplanes. 
Based  on  the  date  that  the  MPET 
covering  material  was  first  approved  by 
the  manufacturer  and  the  time  that  w-as 
necessary  to  produce  blankets  for 
insulation,  the  FAA  has  determined  that 
Model  DC-10-30  and  DC-10-30F  series 
airplanes  manufactured  after  May  1981 
(i.e.,  manufacturer's  fuselage  numbers 
359  through  439  inclusive)  could  have 
MPET  insulation  blankets  installed.  The 
FAA  finds  that  the  subject  model 
airplanes  having  serial  numbers  359 
through  439  inclusive,  are  subject  to  the 
addressed  unsafe  condition. 

Therefore,  the  FAA  has  revised  the 
applicability  statement  of  the 
supplemental  NPRM  from  "*   *   * 
manufacturer's  fuselage  numbers  440 
through  632  inclusive;  certificated  in 
any  category"  to  "*   *   *  manufacturer's 
fuselage  numbers  359  through  632 
inclusive;  certificated  in  any  category." 


Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessar\'  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resptmsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

The  F,AA  conducted  a  Preliminary 
Cost  Analysis  and  Initial  Regulators- 
Flexibility  Analysis  to  determine  the 
regulatory  impacts  of  this  and  one  other 
proposed  AD  to  operators  of  all  781 
U.S. -registered  McDonnell  Douglas 
airplanes  that  have  thermal/acoustical 
insulation  blankets  covered  with  a  film 
of  MPET.  This  analysis  is  included  in 
Rules  Docket  No  's  99-NM-162-AD  and 
99-NM-161-AD.  The  FAA  has 
determined  that  61  Model  MD-11  and 
-llF  series  airplanes  and  73  .Model  DC- 
10-30  and  -,<0F  series  airplanes 
operated  by  10  entities  would  be 
affected  by  this  proposed  AD. 

Three  entities  operate  Model  MD-11 
and  -llF  series  airplanes,  and  4  entities 
operate  both  Model  MD-ll  and  -llF 
series  airplanes  and  Model  DC-10-30 
and  -30F  series  airplanes. 

The  Preliminary  Cost  Analysis  and 
Initial  Regulatory  Flexibility  Analysis, 
completed  by  the  FA.'\  and  included  in 
the  Rules  Docket,  estimates  that  the 
affected  airplanes  could  be  retrofitted 
with  thermal/acoustic  insulation 
blankets  covered  with  film  that  exhibit 
no  flame  propagation  when  tested  in 
accordance  with  the  requirements  of 
ASTM  E648  or  F.-\A-approved 
equivalent.  Testing  conducted  by  the 
FAA  indicates  that  there  are  films  that 
are  currently  in  use  that  meet  the  test 
standard  required  by  this  proposed  AD. 
These  include  certain  polyvinylfluoride 
films  that  weigh  no  more  than  the 
materials  thev  would  replace.  The  FAA 
has  identified  three  categories  of  costs 
associated  with  the  retrofit:  (1)  Material 
costs  of  the  blankets;  (2)  labor  costs  to 
remove  existing  blankets,  install  new 
blankets,  and  reinstall  wiring,  panels, 
floors,  and  other  items;  .ind  (3)  net  lost 
revenues,  or  out  of  service  costs.  Over 
the  four-year  compliance  period, 
material  costs  would  total  S6.7  million. 
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labor  costs  would  be  SH'A.O  million,  and 
net  lost  revenues  would  be  $13.7 
million.  Total  costs  would  be  S103.4 
million,  or  S87.4  million  discounted  to 
present  value  at  seven  percent. 

The  Regulatory  Fle.xibility  Act  (RFA) 
of  1980  establishes  "as  a  principle  of 
regulator}'  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
fif  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  sale  of  the  business, 
organizations,  and  gnvernmental 
jurisdictions  subject  to  regulation.  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulator\-  proposals  and  to  explain  the 
rationale  for  their  actions.  The  RPA 
covers  a  wine-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  .Agency  must  prepare  a 
regulatorv  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certif\'  and  a  regulators- 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

Two  entities  affected  by  the  proposed 
AD  are  considered  small.  This  entitv  has 
revenues  in  excess  of  Si  00  million  Two 
entities  are  not  considered  a  substantial 
number  of  small  entities  bv  Small 
Business  Administration  criteria. 
Pursuant  to  the  RFA.  5  U.S.  C.  605(b), 
the  FAA  certifies  that  this  proposed  .\D 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  provisions  of  this  proposed  AD 
would  have  little  or  no  impact  on  trade 
for  U.S.  firms  doing  business  in  foreign 
countries  and  foreign  firms  doing 
business  in  the  United  States. 

Title  II  of  the  Unfunded  Mandates 
Reform  .^ct  of  199.5  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22,  1995, 
requires  each  Federal  agencv,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  bv  the 
private  sector,  of  SlOO  million  or  more 


(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
O.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
SlOO  million  (adjusted  annually  for 
inflation)  in  anv  one  vear.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulator}-  proposals. 

This  proposed  AD  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety, 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
.•\dministrator.  the  Federal  .'\viation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  99-NM-162- 

Applicability:  Model  DC-10-30  and  -30F 
series  airplanes,  and  Model  MD-11  and  -IIP 
series  airplanes:  manufacturer's  fuselage 
numbers  359  through  632  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Coirpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  insulation  blankets 
constructed  of  metallized 
polyethyleneteraphthalate  (MPET)  are 
removed  from  the  fuselage,  accomplish  the 
following: 

Inspection 

(a)  Within  4  years  after  the  effective  dale 
of  this  AD.  determine  whether,  and  at  what 
locations,  insulation  blankets  constructed  of 
MPET  are  installed.  This  determination  shall 
be  made  in  a  manner  approved  by  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO).  FAA.  Transport  Airplane 
Directorate. 

Note  2:  Insulation  blankets  that  are 
stamped  with  "DMS  2072.  Type  2,  Class  1. 
Grade  A"  or  "DMS  1996,  Type  1"  are 
constructed  of  MPET. 

Corrective  Actions 

(b)  For  insulation  blankets  that  are 
determined  not  to  be  constructed  of  MPET. 
no  further  action  is  required  by  this  AD. 

(c)  For  insulation  blankets  that  are 
determined  to  be  constructed  of  MPET. 
within  4  years  after  the  effective  date  of  this 
AD.  replace  the  MPET  insulation  blankets 
with  new  insulation  blankets.  The 
replacement  procedures  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  DClO-25-368,  dated  October  31. 
1997  (for  Model  DC-10-30  and  -30F  series 
airplanes):  or  McDonnell  Douglas  Service 
Bulletin  MDll-25-200,  Revision  01,  dated 
March  20,  1998  (for  Model  MD-11  and  -Up 
series  airplanes);  as  applicable.  The 
replacement  insulation  blankets  must  be 
constructed  of  materials  tested  in  accordance 
with  Standard  Test  Method  American 
Society  for  Testing  and  Materials  (ASTM) 
E648  and  approved  by  the  Manager.  Los 
Angeles  ACO. 

Note  3:  Although  this  paragraph  allows  up 
to  4  years  for  the  required  replacement,  the 
FAA  anticipates  that  operators  will  comply  at 
the  earliest  practicable  maintenance 
opportunity. 

Note  4:  Only  one  of  the  two  metallized 
Tedlar  covers  specified  in  the  ser\'ice 
bulletins  has  been  shown  to  have 
successfully  passed  the  testing  of  the  ASTM 
flammability  standard  and  is  considered 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  an  MPET  insulation 
blanket  on  any  airplane. 


62618 


Federal  Register 'Vnl    64.  Nn    221 /Wednesday,  November   17,  1999/ Proposed  Rules 


Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate, 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  10,  1999. 
D.L.  Riggin. 

Acting  Manager.  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  99-30058  Filed  11-16-99:  8:45  am] 

BILLING  CODE  4910-1J-U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  12 

RIN  1515-AC36 

Forced  or  Indentured  Child  Labor 

agency:  U.S.  (Aistom.s  Service, 
Department  of  the  Treasury. 
action:  Proposed  rule. 

SUMMARY;  This  document  proposes  to 

amend  the  ('u.stoms  Regulations  to 
provide  for  the  seizure  and  forfeiture  of 
merchandise  that  is  found  to  be  a 
prohibited  importation  under  applicable 
Custom.s  law  coiKerning  products  of 
convict  labor,  forced  labor,  or 
indentured  labor  under  penal  sanctions. 
Furthermore,  this  document  proposes  to 
amend  the  Customs  Rei^ulations  to  make 
clear  that  nothing  in  those  regulations 
precludes  Customs  from  seizing  for 
forfeiture  merchandise  imported  in 
violation  of  applicable  Federal  criminal 
law  dealing  with  prison-labor  goods. 
The  proposed  amendments  are  intended 
to  stop  illt>gal  shipments  of  products  of 
forced  or  indentured  child  labor  and  to 
punish  violators. 

DATES:  Comments  must  be  received  on 
or  befort'  lanuarv  18.  2000. 
ADDRESSES:  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch.  U.S.  Customs 
Service.  1300  Pennsylvania  Avenue, 
N\V  3rd  Floor.  Washington,  DC  20229. 


FOR  FURTHER  INFORMATION  CONTACT:  Glen 
E.  Vereb.  Office  of  Regulations  and 
Rulings.  202-927-2320. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  307  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1307),  generally  prohibits  the 
importation  of  goods,  wares,  articles. 
and  merchandise  mined,  produced,  or 
manufactured  wholly  or  in  part  in  any 
foreign  country  by  convict  labor  or/and 
forced  labor  or/and  indentured  labor 
under  penal  sanctions.  Such 
prohibitions  are  enforced  by  Customs 
under  §§  12.42—12.44  of  the  Customs 
Regulations  (19  CFR  12.42—12.44). 

If  Customs  finds,  on  the  basis  of 
information  presented  and  investigated 
under  the  procedures  described  in 
§  12.42(a)-(e),  that  a  class  of 
merchandise  is  subject  to  the 
prohibition  under  section  307,  the 
Commissioner  of  Customs,  with  the 
approval  of  the  Secretary  of  the 
Treasury,  will  publish  a  finding  to  this 
effect  in  the  weekly  issue  of  the 
Customs  Bulletin  and  in  the  Federal 
Register,  as  prescribed  in  §  12.42(f) 

Under  §  12.43.  an  importer  is  afforded 
the  opportunity  to  furnish  proof  within 
3  months  after  importation  in  order  to 
establish  the  admissibility  of  particular 
imported  merchandise  detained  by 
Customs  under  §  12.42(e)  or  covered  by 
a  finding  under  §  12.42(f).  that  the 
particular  merchandise  being  imported 
is  not  itself  produced  with  the  use  of  a 
type  of  labor  specified  in  section  307 

Section  12.44  deals  with  the 
disposition  of  merchandise  determined 
to  be  inadmissible  under  section  307. 
Currently,  §12.44  provides  in  pertinent 
part  that  such  merchandise  ( 1 )  may  be 
exported  at  any  time  within  the  3-month 
period  after  importation  or  (2)  if  not  so 
exported  and  if  no  proof  of  admissibility 
has  been  provided,  the  importer  is 
advised  in  writing  that  the  merchandise 
is  excluded  from  entry  and,  60  days 
thereafter,  the  merchandise  is  deemed 
abandoned  and  will  be  destroyed  unless 
a  protest  is  filed  under  19  U.S.C,  1514 

Forced  or  Indentured  Child  Labor 

A  general  provision  in  the  Fiscal  Year 
(FY)  1998  Treasury  Appropriations  Act 
made  clear  what  is  implicit  in  the  law: 
that  merchandise  manufactured  with 
the  use  of  forced  or  indentured  child 
labor  falls  within  the  prohibition  of 
section  1307,  This  Act  requires  that 
Customs  not  use  any  of  the 
appropriation  to  permit  the  importation 
into  the  United  States  of  such 
merchandise. 

Following  the  enactment  of  the  FY 
1998  appropriations  amendment 
regarding  forced  or  indentured  chdd 


labor,  both  the  Treasury  Department  and 
the  National  Economic  Council  chaired 
in-depth  interagency  discussions  aimed 
at  strengthening  the  capability  of  the 
Executive  Branch  to  enforce  the 
prohibition  on  forced  or  indentured 
child  labor  imports. 

To  this  end.  the  Treasury  Department, 
bv  a  document  published  in  the  Federal 
Register  on  fune  5.  1998  (63  PR  30813). 
proposed  the  establishment  of  a 
Treasurv  -Advisory  Committee  on 
International  Child  Labor  Enforcement, 
whose  ultimate  purpose  is  to  support  a 
vigorous  law  enforcement  initiative  to 
stop  illegal  shipments  of  products  of 
forced  or  indentured  child  labor  and  to 
punish  violators. 

Proposed  Amendment 

Accordingly,  as  part  of  the  foregoing 
initiative.  Customs  proposes  to  amend 
§  12.44  regarding  the  disposition  to  be 
accorded  merchandise  that  is  a 
prohibited  importation  under  section 
307. 

Specifically,  under  the  proposed 
amendment,  in  the  case  of  merchandise 
covered  by  a  finding  under  §  12.42(f).  if 
the  Commissioner  of  Customs  advises 
the  port  director  that  the  proof 
furnished  under  i;  12.43  does  not 
establish  the  admissibility  of  a 
particular  importation  of  such 
merchandise,  or  if  no  proof  is  furnished 
in  this  regard,  the  merchandise  will 
then  be  seized  and  subject  to  the 
commencement  of  forfeiture 
proceedings  under  subpart  E  of  part  162 
of  the  Customs  Regulations  (19  CFR  part 
162.  subpart  E).  Currently,  such 
merchandise  is  permitted  to  be  exported 
at  anv  time  before  it  is  deemed  to  have 
been  abandoned. 

Also,  Customs  further  proposes  to 
amend  §  12.44  to  state  expressly  that 
nothing  in  the  Customs  Regulations  (19 
CFR  Chapter  I)  precludes  Customs  from 
seizing  for  forfeiture  merchandise 
imported  in  violation  of  applicable 
Federal  criminal  law  (18  U.S.C.  1761  — 
1 762)  dealing  with  prison-labor  goods. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
anv  written  comments  that  are  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  .\ct  (5  U.S.C. 
552).  §  1.4,  Treasurv  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)).  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  U.S. 
Customs  Service.  1300  Pwnnsvlvania 
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Avenue,  NW.  3rd  Floor.  Washington, 
DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  1286fi 

Because  the  importation  of  goods, 
wares,  articles,  and  merchandise  mined, 
produced  or  manufactured  wholly  or  in 
part  in  any  foreign  country  by  forced 
labor  is  prohibited.  Customs  anticipates 
that  there  will  not  be  a  substantial 
niimheT  of  small  entities  that  would 
become  involved  in  a  prohibited 
importation.  The  rule  applies  to 
products  subject  to  a  "finding"  that  the 
class  nf  merchandise  was  produced  with 
forced  or  indentured  child  labor,  a  more 
formal  Customs  action  with  a  higher 
burden  of  proof  than  simple  Customs 
detpntinn  of  merchandise  based  on 
reasonable  suspicion.  Also  the  range  of 
countries  and  products  which  are  likely 
to  be  implicated  in  forced  or  indentured 
child  labor  findings  is  likely  to  be  fairly 
narrow.  Accordingly,  it  is  certified,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  ei seq.) 
that,  if  adopted,  the  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Nor  does  the  document  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspection.  Entry 
of  merchandise.  Imports.  Prohibited 
merchandise.  Restricted  merchandise, 
Seizure  and  forfeiture. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  part  12, 
Customs  Regulations  (19  CFR  part  12], 
as  set  forth  below. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  would  continue  to  read  as 
follows,  and  the  relevant  specific 
sectional  authority  would  be  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  66,  1202 
(General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS)), 
1624: 
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Sections  12,42  through  12,44  also 
issued  under  19  U.S.C.  1307  and  Pub.  L. 
105-61  (111  Stat,  1272); 

***** 

2.  It  is  proposed  to  amend  §  12  42  b\ 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 


§12,42     Findings  Of  Commissioner  of 
Customs. 

(a)  If  any  port  director  or  other 
principal  Customs  officer  has  reason  to 
believe  that  any  class  of  merchandise 
which  is  being,  or  is  likely  to  be, 
imported  into  the  United  States  is  being 
produced,  whether  by  mining, 
manufacture,  or  other  means,  in  any 
foreign  locality  with  the  use  of  convict 
labor,  forced  labor,  or  indentured  labor 
under  penal  sanctions,  including  forced 
or  indentured  child  labor,  so  as  to  come 
within  the  purview  of  section  307,  Tariff 
Act  of  1930,  he  shall  communicate  his 
belief  to  the  Commissiojjer  of  Customs. 


3.  It  is  proposed  to  revise  §  12.44  to 
read  as  follows: 

§12.44     Disposition. 

(a)  Seizure  and  summary  forfeiture.  In 
the  case  of  merchandise  covered  by  a 
finding  under  §  12.42(f),  if  the 
Commissioner  of  Customs  advises  the 
port  director  that  the  proof  furnished 
under  §  12^43  does  not  establish  the 
admissibility  of  the  merchandise,  or  if 
no  proof  has  been  furnished,  the  port 
director  shall  seize  the  merchandise  for 
violation  of  19  U.S.C.  1307  and 
commence  forfeiture  proceedings 
pursuant  to  part  162,  subpart  E,  of  this 
chapter. 

(b)  Prison-labor  goods.  Nothing  in  this 
chapter  precludes  Customs  from  seizing 
for  forfeiture  merchandise  imported  in 
violation  of  18  U.S.C.  1761  and  1762 
concerning  prison-labor  goods. 

Approved:  August  12,  1999. 
Raymond  W.  Kelly, 

Commissioner  of  Customs. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  24 

RIN  1515-AC48 

Endorsement  of  Checks  Deposited  by 
the  U.S.  Customs  Service 

AGENCY:  U,S,  t:ustoms  Service, 

Department  of  the  Treasurv. 

ACTION:  .Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 

amend  the  Customs  Regulations  to 
reflect  that  Customs  emplovees 
authorized  to  accept  certain  monetary 

instruments  (such  aS  checks)  in 


payment  of  Customs  duties,  taxes,  and 
other  charges  are  no  longer  required  to 
place  their  names  and  badge  numbers 
on  the  instrument  and  that  certain  other 
information  must  be  placed  on  the  face 
(front)  side  of  the  instrument,  rather 
than  the  reverse  side  of  the  instrument. 
The  proposed  changes  are  designed  to 
avoid  a  conflict  with  Federal  Reser\'e 
System  regulations  that  govern  the 
endorsement  of  checks  bv  banks. 
DATES:  Comments  must  be  received  on 
or  before  January  18,  2000. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate),  regarding  both 
the  substantive  aspects  of  the  proposed 
rule  and  how  it  may  be  made  easier  to 
understand,  may  be  submitted  to  and 
inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue.  N\V.  3rd  Floor,  Washington. 
DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jo  Cohen.  Acting  Director.  Financial 
Management  Division,  Office  of  Finance 

(202-927-61401 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  §24.1  of  the  Customs 
Regulations  (19  CFR  24.1),  procedures 
for  the  collection  of  Customs  duties, 
taxes,  and  other  charges  and  fees  are  set 
forth.  Currently,  under  §24.1  fb), 
applicable  to  noncommercial 
importations  at  piers,  terminals,  bridges, 
airports,  and  other  similar  places, 
Customs  employees  authorized  to 
collect  payments  may  accept  a  personal 
check  and  shall  ensure  that  certain 
information  is  recorded  on  the  check. 
Under  §  24.1(b)(1),  with  respect  to 
personal  checks  received  under  §  24.1(b) 
and  certain  other  checks  and  money 
orders  received  under  §  24.1(a).  Customs 
employees  shall  show  their  name,  badge 
number,  and  the  serial  or  other 
identification  number  from  the 
collection  voucher  on  the  reverse  side  of 
the  check. 

Requirements  applicable  to  banks 
endorsing  checks  are  set  forth  under 
regulations  of  the  Federal  Reserve 
System  (12  CFR  229.35)  .  Appendix  D 
to  Part  229  of  the  Federal  Reser\'e 
System  regulations  (Title  12,  Chapter 
II)(entitled  "Indorsement  Standards") 
pertains  to  the  endorsements  of 
depositary,  collecting,  and  returning 
banks.  It  sets  forth  the  specific 
information  that  shall  or  may  be 
provided  and  requires  that  such 
information  shall  be  recorded  on  the 
reverse  side  of  checks.  The  Appendix 
also  provides  that  the  readability, 
identifiability,  and  legibility  of  the 
depositary  bank's  endorsement  must  be 
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protected.  It  cautions  the  depositary 
bank  not  to  interfere  with  the  readability 
uf  thf>  ondorsement.  and  it  carefully  sets 
forth  specific  requirements  for 
colii^cting  and  returning  banks  to  follow 
for  the  purpose  of  protecting  that 
t'ndiirsement. 

The  requirement  under  the  Customs 
Regulations  that  Customs  employees 
must  place  information  on  the  reverse 
side  of  monetarv  instruments  conflicts 
with  the  requirements  of  12  CFR  229.35 
and  .App.  D  uf  Part  229  of  Title  12  CFR 
regarding  the  protection  of  bank 
endorsements.  In  order  to  ensure  that 
the  practice  nf  Customs  employees  in 
accepting  checks  and  other  monetary' 
instruments  does  not  interfere  with  the 
readability,  identifiability,  and  legibility 
of  endorsements  of  depositary  and  other 
banks.  Customs  proposes  to  amend 
§24.1(b)  and  §24. 1(b)(1). 

Section  24.1(b)(1)  is  proposed  to  be 
amended  to  reflect  that  authorized 
Customs  employees  are  no  longer 
required  to  place  their  name  and  badge 
number  on  the  instrument  and  that  the 
collection  voucher  number  (or  other 
identifier)  should  now  be  placed  on  the 
face  (front)  side  of  the  instrument,  rather 
than  the  reverse  side  of  the  instrument. 
Section  24.1(b)  is  proposed  to  be 
amended  to  reflect  that  certain  other 
information  that  is  required  on  the 
instrument  also  should  be  placed  on  the 
face  of  the  check.  This  information 
includes  the  pavor's  home  and  business 
phone  numbers  and  either  a  social 
security  number,  current  passport 
number,  or  current  driver's  license 
number  (showing  the  issuing  state). 

Comments 

Betnre  aduptmg  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  ( nmrnents  timely  submitted 
to  Customs  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4  of 
the  Treasurv  Departmtmt  Regulations 
(31  CFR  1.4).  and  «5  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
N\V.  3rd  Floor,  Washington,  DC 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action  "  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

I'ursuant  tu  tiie  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the  proposed 


amendments  to  the  Customs 
Regulations,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
Adoption  of  the  proposed  amendments 
regarding  the  endorsement  of  checks 
and  other  instruments  will  improve  the 
process  for  accepting  and  depositing 
these  instruments,  without  any 
additional  burden  on  businesses  or 
individuals.  Accordingly,  the  proposed 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
contributed  in  its  development. 

List  of  Subjects  in  19  CFR  Part  24 

Accounting,  Claims,  Customs  duties 
and  inspection,  Fees,  Financial  and 
accounting  procedures.  Imports.  Taxes. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  in  the 
preamble,  part  24  of  the  Customs 
Regulations  (19  CFR  part  24)  is 
proposed  to  be  amended  as  follows: 

PART  24— CUSTOMS  FINANCIAL  AND 
ACCOUNTING  PROCEDURE 

1.  The  general  authority  citation  for 
part  24  and  the  relevant  specific 
authority  citation  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301:  19  U.S.C.  58a-58c, 
66,  1202  (General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  Slates),  1450,  1624: 
31  U.S.C.  9701. 

Section  24.1  also  issued  under  19  U.S.C. 
197,  198,  1648: 
***** 

2.  In  §  24.1,  the  second  and  third 
sentences  of  introductory'  paragraph  (b) 
and  all  of  paragraph  (b)(1)  are  revised  to 
read  as  follows: 

§  24.1     Collection  of  Customs  duties,  taxes, 
and  ottier  enlarges. 

***** 

(b)  *   *   *  Where  the  amount  of  the 
check  is  over  $25,  the  Customs  cashier 
or  other  employee  authorized  to  receive 
Customs  collections  will  ensure  that  the 
payor's  name,  home  and  business 
telephone  number  (incluilmg  area  code), 
and  date  of  birth  are  recorded  on  the 
face  (front)  side  of  the  monetary 
instrument.  In  addition,  one  of  the 
following  will  be  recorded  on  the  face 
side  of  the  instrument:  preferably,  the 
payor's  social  security  number  or. 
alternatively,  a  current  passport  number 


or  current  driver's  license  number 
(including  issuing  state).  *    *    * 

(1)  Where  the  amount  is  less  than 
SI  00  and  the  identification 
requirements  of  paragraph  (a)(4)  of  this 
section  have  been  met.  the  Customs 
employee  accepting  the  check  or  money 
order  will  place  his  name  and  badge 
number  on  the  collection  voucher  and 
place  the  serial  number  or  other  form  of 
voucher  identification  on  the  face  side 
of  the  check  or  money  order  so  that  the 
check  or  money  order  can  be  easily 
associated  wim  the  voucher. 
***** 

Approved:  September  15,  1999. 
Raymond  W.  Kelly, 

C^ammiss:nntT  ot  Cufstoms. 

John  P.  Simpson, 

Deputy  Assistant  Secretary'  of  the  Treasury. 
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BILLING  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

31  CFR  Part  1 

Privacy  Act;  Proposed  Implementation 

agency:  Internal  Revenue  Service. 

Treasury' 

ACTION:  Proposed  Rule. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a.  as  amended,  the 
Department  of  the  Treasurv.  Internal 
Revenue  Service  (IRS)  gives  notice  of  a 
proposed  rule  to  exempt  a  new  system 
of  records  entitled  "IRS  .Audit  Trail  and 
Security  Records  System — Treasury/IRS 
34.037."  from  certain  provisions  of  the 
Privacy  Act.  The  exemptions  are 
intended  to  comply  with  the  legal 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information  and  to 
protect  certain  information,  about 
individuals,  maintained  in  this  system 
of  rec(]rds. 

DATES:  Comments  must  be  received  no 
later  than  December  17,  1999. 
ADDRESSES:  Please  submit  comments  to 
Office  of  Governmental  Liaison  and 
Disclosure,  Internal  Revenue  Service, 
1111  Constitution  Ave.,  N\V. 
Washington.  DC  20224.  Persons  wishing 
to  review  the  comments  should  call 
202-622-6200  to  make  an  appointment 
with  the  Office  of  Governmental  Liaison 
and  Disclosure. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Silverman,  Tax  Law  Specialist. 
6103/Privacv  Operations.  Governmental 
Liaison  and  Disclosure.  Internal 
Revenue  Service  at  202-622-6200. 
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SUPPLEMENTARY  INFORMATION:  Under  5 

U.S.C.  552dik)C:i).  tht>  Ivaii  rif  an  agency 
may  promulgate  rules  n,  .wi'mpt  a 
system  of  records  from  certain 
provisions  of  5  U.S.C.  552a.  if  the 
system  is  investigator\'  material 
compiled  for  law  enforcement  purposes. 
The  IRS  compiles  records  in  this  system 
for  law  enforcement  purposes.  Treasun'/ 
IRS  34.037— IRS  Audit  Trail  and 
Security  Records  System,  contains 
records  that  enable  the  IRS  to 
investigate  and  monitor  the  activities  of 
individuals  who  access  IRS  information 
systems  which  process  IRS  information. 
The  IRS  will  use  the  information  to 
ensure  the  protection  and 
confidentiality  of  IRS  information  for 
the  detection  and  deterrence  of 
unauthorized  access  and  abuse  of  the 
information. 

The  IRS  is  hereby  giving  notice  of  a 
proposed  rule  to  exempt  Treasury/IRS 
34.037— IRS  Audit  Trail  and  Security 
Records  System,  from  certain  provisions 
of  the  Privacy  Act  pursuant  to  5  U.S.C. 
552a(k){2).  The  proposed  exemption  is 
from  provisions  552a  (c)(3).  (d)(1). 
(d)(2).  (d)(3).  (d)(4).  (e)(1).  (e)(4)(G)  .  (H) 
and  (f).  Pursuant  to  the  provisions  of  5 
U.S.C.  552a  (k)(2).  it  is  proposed  to 
exempt  system  of  records  34.037.  the 
IRS  Audit  Trail  and  Security  Records 
System,  from  the  foregoing  provisions  of 
the  Privacy  Act  of  1974.  because  the 
system  contains  investigatorv  material 
compiled  for  law  enforcement  purposes. 
The  records  will  be  used  to  enforce  26 
U.S.C,  7213.  7213A.  7214.  and  18  U.S.C. 
1030(a)(21(B).  The  following  are  the 
reasons  why  this  system  of  records 
maintained  by  the  IRS  is  exempt 
pursuant  to  5'U.S.C.  552a(k)(2)  of  the 
Privacy  Act  of  1974. 

(1)  5  U.S.C.  552a  (c)(3).  This  provision 
of  the  Privacy  Act  provides  for  the 
release  of  the  disclosure  accounting 
required  by  5  U,S,C,  552a(c)  (1)  and  (2) 
to  the  individual  named  in  the  record  at 
his/her  request.  The  reasons  for 
exempting  this  system  of  records  from 
the  foregoing  provisions  are: 

(i)  The  release  of  disclosure 
accounting  would  put  the  subject  of  an 
investigation  on  notice  that  an 
investigation  exists  and  that  such 
person  is  the  subject  of  that 
investigation. 

(ii)  Such  release  would  provide  the 
subject  of  an  investigation  with  an 
accurate  accounting  of  the  date,  nature. 
and  purpose  of  each  disclosure  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  was 
made.  The  release  of  such  information 
to  the  subject  of  an  investigation  would 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation  and  could  result  in  the 
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altering  or  destruction  of  documentary' 
evidence,  the  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
investigation. 

(iii)  Release  to  the  individual  of  the 
disclosure  accounting  would  alert  the 
individual  as  to  which  agencies  were 
investigating  the  subject  and  the  scope 
of  the  investigation  and  could  aid  the 
individual  in  impeding  or 
compromising  investigations  by  those 
agencies. 

(2)  5  U.S.C.  552a  (d)(1).  (d)(2).  (d)(3), 
(d)(4).  (e)(4)  (G).  (H).  and  (f).  These 
provisions  of  the  Privacy  Act  relate  to 
an  individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual:  requirements  for  identif\'ing 
an  individual  who  requested  access  to 
records;  the  agency  procedures  relating 
to  access  to  records  and  the  contest  of 
the  information  contained  in  such 
records  and  the  administrative  remedies 
available  to  the  individual  in  the  event 
of  adverse  determinations  by  an  agency 
concerning  access  to  or  amendment  of 
information  contained  in  record 
systems.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing 
provisions  are  as  follows:  To  notify'  an 
individual  at  the  individual's  request  of 
the  existence  of  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  pertaining 
to  such  individuals  or  grant  access  to  an 
investigative  file  could  interfere  with 
investigative  and  enforcement 
proceedings;  deprive  co-defendants  of  a 
right  to  a  fair  trial  or  an  impartial 
adjudication;  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others:  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
such  sources;  and.  disclose  investigative 
techniques  and  procedures. 

(3)  U.S.C.  552a(e)(l).  This  provision  of 
the  Privacy  Act  requires  each  agency  to 
maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  agency  required  to  be 
accomplished  by  statute  or  executive 
order.  The  reasons  for  exempting  this 
system  of  records  from  the  foregoing 
provision  are  as  follows: 

(i)  The  IRS  will  limit  its  inquiries  to 
information  that  is  necessary  for  the 
enforcement  and  administration  of 
c;nniputer  security  laws  and  tax  laws. 
However,  an  exemption  from  the 
foregoing  provision  is  needed  because. 
particularly  in  the  early  stages  of  an 
investigation,  it  is  not  possible  to 
determine  the  relevance  or  necessity  of 
specific  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 


appears  relevant  and  necessary  when 
collected  may  subsequently  be 
determined  to  be  irrelevant  or 
imnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established  with 
certainty. 

(iii)  When  information  is  received  by 
the  IRS  relating  to  violations  of  law 
within  the  jurisdiction  of  other  agencies, 
the  IRS  processes  this  information 
through  the  IRS  systems  in  order  to 
forward  the  material  to  the  appropriate 
agencies. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action,  and  therefore,  does 
not  require  a  regulator\-  impact  analysis. 

Pursuant  to  the  requirements  of  the 
Regulator}'  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  these 
regulations  will  not  significantly  affect  a 
substantial  number  of  small  entities. 
The  proposed  rule  imposes  no  duties  or 
obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995, 
the  Department  of  the  Treasun'  has 
determined  that  this  proposed  rule 
would  not  impose  new  record  keeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C.  321. 
Subpart  A  also  issued  under  5  U.S.C.  552.  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

§1.36     [Amended] 

2.  Section  1.36  of  Subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  under  the  heading  The 
Internal  Revenue  Service  in  paragraph 
(b)(1)  to  read  as  follows: 


(b)*  *  * 

(D*  •  * 

Name  ot  system 

No. 

•        •        •        • 

IRS  Audit  Trail  and  Security 

• 

Records  System  

•                 ♦                 •                •                ■ 

....      34.037 

• 
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Dated:  September  21,  1999. 
Shelia  Y  McCann. 

Deputy  .-^.ss/stfjnf  Secretary  {Administration}. 
|FR  Doc.  99-30036  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4830-01 -P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1 1 90  and  11 91 

[Docket  No.  9»-1] 
RIN3014-AA20 

Americans  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines; 
Public  Hearings 

AGENCY:  .\r(:hit('(  tural  and 

Transportation  BarruTs  Compliance 

Board 

action:  Propusud  rule;  public  hearings. 

SUMMARY:  On  November  16.  1999.  the 

.\rc:hit('ctural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  published  a  Notice  of  Proposed 
Rulemakin'4  to  revise  and  update  its 
accessibility  guidelines  for  buildings 
and  facilities  covered  by  the  Americans 
with  Disahilitu's  Act  of'l990  (ADA)  and 
the  .\rchitectural  Barriers  Act  of  1968 
(ABA).  These  guidelines  cover  new 
construction  and  alterations  and  serve 
as  the  basis  for  enforceable  standards 
issued  by  other  Federal  agencies.  The 
Access  Board  will  hold  two  public 
hearings  on  the  proposed  guidelines. 
This  document  gives  the  dates,  times, 
and  locations  of  the  public  hearings. 

DATES:  The  hearing  dates  are: 

1  lanuarv  31.  2000,  9:30  a.m.  to  5 
p.m.,  Los  Angeles.  CA. 

2.  March  13.  2000,  9:30  a.m.  to  5  p.m.. 
.\rlington.  V'A. 
ADDRESSES:  The  hearing  locations  are: 

1.  Los  Angeles-Los  Angeles  Airport 
Marriott,  5855  West  Century  Boulevard. 
Los  Angeles.  CA  90045 

2  Arlington — Sheraton  Crystal  City, 
1800  [efferson  Davis  Highway, 
.\rlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  members  of  tht?  public  may 
contact  Alfonso  Baes  to  preregister  to 
give  testimony  or  may  register  on  the 
day  of  the  hearings.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  N\V.,  suite  1000. 
Washington.  DC  20004-1111. 
Telephone  numbers  (202)  272-5434 
extension  118;  (202)  272-5449  (TTY). 
These  are  not  toll  free  numbers.  E-mail 
address:  baes@access-board.gov. 


SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  document  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-5434,  by  pressing 
2  on  the  telephone  keypad,  then  1 .  and 
requesting  publication  S-36A  (ADA  and 
ABA  Accessibility  Guidelines  Notice  of 
Proposed  Rulemaking,  Public  Hearings), 
Persons  using  a  TT'^'  should  call  (202) 
272-5449.  Please  record  a  name. 
address,  telephone  number  and  request 
publication  S-36A.  This  document  is 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape.  Braille,  large 
print,  or  ASCII  disk).  This  document  is 
available  on  the  Board's  Internet  site 
(http://www.access-board.gov/ada-aba/ 
hearings.htm). 

Public  Hearings 

On  November  16,  1999,  the 
Architectural  and  Transportation 
.Barriers  Compliance  Board  (Access 
Board)  published  a  Notice  of  Proposed 
RulemaJung  to  revise  and  update  its 
accessibility  guidelines  for  buildings 
and  facilities  covered  by  the  .Americans 
with  Disabilities  Act  of'l990  (ADA)  and 
the  Architectural  Barriers  Act  of  1968 
(ABA).  To  facilitate  substantive  public 
review  of  the  proposed  rule,  the  Access 
Board  will  hold  two  public  hearings  on 
the  proposed  guidelines.  This  document 
gives  the  dates,  times,  and  locations  of 
the  public  hearings. 
Lawrence  W.  Roffee, 
Executive  Director. 

(FR  Doc,  99-30062  Filed  11-16-99;  8.45  ami 
8ILUNG  CODE  815<M)1-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DOT  Docket  No,  NHTSA-99-6472] 
RIN2127-AH15 

Federal  Motor  Vehicle  Safety 
Standards;  Motorcycle  Brake  Systems 

agency:  National  Highvvav  Traffic 
Safetv  Administration  (NHTSA).  DOT 
action:  Notice  of  proposed  rulemaking. 


SUMMARY:  In  this  document,  we 
(NHTSA")  propose  to  amend  the  Federal 
Motor  Vehicle  Safety  Standard  on 
motorcycle  brakes  by  reducing  the 
minimum  hand  lever  force  from  5 


pounds  (presently  specified)  to  2,3 
pounds  and  the  minimum  foot  pedal 
force  from  10  pounds  (presently 
specified)  to  3,6  pounds  in  the  fade 
recovery  and  water  recovery  tests.  We 
believe  these  proposals,  if  adopted, 
would  facilitate  the  manufacture  of 
motorcvcles  with  combined  or  "linked" 
braking  svstems  (where  hand  and  foot 
brakes  work  in  tandem)  that  do  not  need 
so  much  force  exerted  on  them  to  be 
effective.  This  rulemaking  was  initiated 
in  response  to  a  petition  from  American 
Honda  Motor  Co,.  Inc, 
DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  January  18.  2000, 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  document  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management. 
Room  PL-401.  400  Seventh  Street.  SW,, 
Washington.  DC.  20590. 

You  may  call  the  Docket  at  202-366- 
9324.  You  may  visit  the  Docket  from 
10:00  a,m.  to  5:00  p.m..  Monday  through 
Frida\'. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  technical  issues,  you  may  call  Mr. 
Joseph  Scott.  Office  of  Crash 
Avoidance  Standards  at  (202)  366- 
8525,  His  FAX  number  is  (202)  493- 
2739. 
For  legal  issues,  you  may  call  Ms. 
Dorothv  Nakama.  Office  of  the  Chief 
Counsel  at  (202)  366-2992.  Her  FAX 
number  is  (202)  366-3820. 
You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safetv  Administration,  400  Seventh 
St,.  SW,.  Washington.  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  No.  122.  Motorcycle  brake 
svstems.  (49  CFR  §  571.122)  took  effect 
on  Januarv  1.  1974  (see  Federal  Register 
notice  of  June  16.  1972.  37  FR  1973), 
Standard  No.  122  specifies  performance 
requirements  for  motorcycle  brake 
svstems.  The  purpose  of  the  standard  is 
to  provide  safe  motorcycle  braking 
performance  under  normal  and 
emergency  conditions.  The  safety 
afforded  by  a  motorcycle's  braking 
svstem  is  determined  by  several  factors, 
including  stopping  distance,  linear 
stability  while  stopping,  fade  resistance, 
and  fade  recovery.  A  safe  system  should 
have  features  that  both  guard  against 
malfunction  and  stop  the  vehicle  if  a 
malfunction  should  occur  in  the  normal 
service  system.  Standard  No.  122  covers 
each  of  these  aspects  of  brake  safety, 
establishing  equipment  and 
performance  requirements  appropriate 
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!"!  ;-.\  ii-whci'h'il  aiici  three-wheeled 
iM  'l(ir(y(  les.  Among  other 
requirements,  the  motorcycle 
manufacturer  must  be  sure  that  each 
motorcycle  can  meet  requirements 
under  conditions  specified  in  S6  Test 
conditions  and  as  specified  in  S7  Test 
procedures  and  sequence.  Two  of  the 
tests  specified  in  S7  are  the  fade  and 
recover^'  test  and  the  wafer  recover\' 
test.  Each  test  includes  a  baseline  check 
test. 

The  baseline  check  is  used  to 
establish  a  specific  motorcycle's  pre-test 
performance  to  provide  a  basis  for 
comparison  with  post-test  performance. 
This  comparison  is  intended  to  ensure 
adequate  brake  performance,  at 
reasonable  lever  and  pedal  forces,  after 
numerous  high  speed  or  wet  condition 
stops.  The  two  tests  for  which  minimum 
lever  and  pedal  forces  are  specified  in 
Standard  No.  122  are  the  baseline 
checks  for  fade  and  recover}',  and  for 
water  recovery. 

The  fade  and  recovery  test  compares 
the  braking  performance  of  the 
motorcycle  before  and  after  ten  60  mile 
per  hour  stops  at  a  deceleration  of  not 
less  than  15  feet  per  second  per  second 
(fps-).  Three  baseline  stops  are 
conducted  from  30  miles  per  hour  at  10 
to  11  fps-.  with  the  maximum  brake 
le\er  and  maximum  pedal  forces 
recorded  durmg  each  stop,  and  averaged 
over  the  three  baseline  stops.  Ten  60- 
mile-per-hour  stops  are  conducted  at  a 
deceleration  rate  of  14  to  17  fps-. 
followed  immediately  bv  five  fade 
recovery  stops  from  30  miles  per  hour 
at  a  deceleration  rate  of  10  to  11  fps-. 
The  maximum  brake  pedal  and  lever 
forces  measured  during  the  fifth 
recover}-  stop  must  be  within  plus  20 
pounds  and  minus  10  pounds  of  the 
baseline  average  maximum  brake  pedal 
and  lever  forces. 

The  water  recoven'  test  compares  the 
braking  performance  of  the  motorcycle 
before  and  after  the  motorcycle  brakes 
are  immersed  in  water  for  two  minutes. 
Three  baseline  stops  are  conducted  from 
30  miles  per  hour  at  10  to  11  fps-.  with 
the  maximum  brake  lever  and  pedal 
forces  recorded  during  each  stop,  and 
averaged  over  the  three  baseline  stops. 
The  motorcycle  brakes  are  then 
immersed  in  water  for  two  minutes, 
ff)lIowed  immediately  by  five  water 
recovery  stops  from  30  miles  per  hour 
at  a  deceleration  rate  of  10  to  1 1  fps-. 
The  maximum  brake  pedal  and  lever 
forces  measured  during  the  fifth 
recovery  stop  must  be  within  plus  20 
pounds  and  minus  10  pounds  of  the 
baseline  average  maximum  brake  pedal 
force  and  the  lever  force. 


.\meri(  an  Honda  Motor  C(»  .  Inc. 
Petition  for  Rulemaking 

In  a  submission  dated  \ovember  3, 
1997.  American  Honda  Motor  Co.,  Inc. 
(Honda)  petitioned  us  to  amend 
Standard  No.  122  to  eliminate  the 
minimum  hand  lever  force  of  5  pounds 
and  the  minimum  foot  pedal  force  of  10 
pounds  for  the  fade  recovery  and  water 
recovery  tests.  Honda  requested  these 
changes  in  order  to  facilitate  the  U.S. 
sale  of  the  Honda  CBRl  1 OOXX,  a  high 
performance  motorcycle,  and  to  avoid 
having  to  manufacture  two  separate 
versions  of  the  vehicle,  one  for  the 
United  States  and  another  for  Europe. 
Honda's  stated  rationale  for  the 
proposed  changes  was  to  provide  the 
motorcycle  rider  with  a  more  linear 
braking  lever  input  force,  so  that  the 
safety  advantages  of  the  CBRllOOXX 
Combined  Brake  System  (CBS)  can  be 
fully  utilized.  The  safety  advantages 
cited  were  enhanced  motorcycle 
stability  and  decreased  stopping 
distance.  Honda  stated  that  the  CBS 
provides  the  advantages  by  applying 
braking  to  both  wheels  when  either  the 
hand  lever  or  the  foot  pedal  is  applied. 

In  its  petition.  Honda  stated  that: 
"when  Standard  No.  122  was  originally 
drafted,  it  was  clearly  based  on 
motorcycle  independent  front  and  rear 
brake  systems,  and  did  not  anticipate  or 
fully  address  the  current  generation  of 
relatively  advanced  braking  systems." 
Honda  explained  that  the  CBS  allows 
the  rider  to  apply  the  brakes  to  both 
wheels  by  activating  either  the  hand 
lever  or  the  foot  pedal.  In  the  past  (and 
when  Standard  No.  122  was  first 
promulgated),  motorcycles  used 
independent  controls,  i.e.,  the  hand 
lever  controlled  the  front  brakes  and  the 
foot  pedal  controlled  the  rear  brakes.  On 
the  CBRllOOXX.  in  contrast,  the  brake 
forces  are  proportioned  to  both  the  front 
and  the  rear  brakes  depending  on 
whether  the  hand  lever  or  the  foot  pedal 
is  used.  For  example,  if  the  motorcyclist 
applies  only  the  hand  lever,  a  greater 
portion  of  the  braking  occurs  at  the  front 
wheel.  Similarly,  if  the  motorcyclist 
applies  only  the  foot  pedal,  most  of  the 
braking  will  occur  at  the  rear  wheel. 
These  results  are  achieved  by  using 
multi-piston  brake  calipers  at  each 
wheel,  which  can  be  partially  or  fully 
applied,  depending  on  whether  the 
hand  lever  or  the  foot  pedal  is  applied. 

Honda  stated  that  the  requestea 
amendments  to  Standard  No.  122  are 
needed  because  of  the  gradual  reduction 
in  the  motorcycle  operator  force  levels 
(in  advanced  designs  such  as  the 
CBRnnoXX)  needed  for  brake 
actuation.  Honda  explained  that 
reductions  in  force  levels  are  possible 


because  of  technological  advances  such 
as  better  brake  pads,  rotor  designs  and 
materials:  better  brake  hose  materials; 
stiffer  caliper  designs  and  attachments; 
improved  motorcycle  tire  design, 
construction,  and  compounds;  and  the 
CBS.  Honda  asserts  that  its  CBS 
represents  a  technological  improvement 
for  motorcycles.  With  its  new  system, 
motorcycle  operator  control  and  braking 
characteristics  are  similar  to  those  of  an 
automobile  driver,  i.e..  one  input  results 
in  braking  at  all  wheels. 

Honda  also  stated  that  a  minimum 
lever  or  pedal  force  is  not  required  in 
the  European  motorcycle  regulation. 
ECE  Regulation  78.  and  that  no  related 
safety  problems  or  "excessivelv 
sensitive  brakes"  have  been  reported  in 
Europe  or  elsewhere.  Honda  stated  its 
belief  that  the  elimination  of  a 
minimum  force  requirement  in  Standard 
No.  122  would  increase  global 
harmonization. 

In  a  letter  dated  July  13.  1998,  Honda 
amended  its  petition,  requesting  that,  in 
Standard  No.  122,  the  minimum  hand 
lever  force  be  reduced  to  10  Newtons 
(2.3  pounds)  and  the  minimum  foot 
pedal  force  be  reduced  to  25  Newrtons 
(5.6  pounds). 

In  a  Federal  Register  notice  dated 
October  7,  1997  (62  FR  52372),  we 
granted  Honda  a  temporary  exemption 
from  the  following  Standard  No.  122 
provisions  for  the  CBSlOOXX 
motorcycle:  S5.4.1  Baseline  check — 
minimum  and  maximum  pedal  forces, 
S5.4.2  Fade,  S54.3  Fade  recover)-.  S5.7.2 
Water  recover}'  test,  and  S6.10  Brake 
actuation  forces.  Honda  was  granted  a 
second  one-year  exemption  from  those 
provisions  in  a  Federal  Register  notice 
of  November  25,  1998  (63  FR  65272). 
The  second  one-year  exemption  expired 
on  September  1,  1999. 

In  a  letter  dated  March  16.  1999 
NHTSA  granted  Honda's  petition  for 
rulemaking. 

Notice  of  Proposed  Rulemaking 

In  this  notice,  we  propose  amending 
Standard  No.  122  by  reducing  the 
minimum  hand  lever  force  to  10 
Newtons  (2.3  pounds),  and  reducing  the 
minimum  foot  pedal  force  to  25 
Newlons  (5.6  pounds).  We  also  explain 
why  we  are  not  proposing  the  complete 
elimination  of  a  minimum  braking  force 
for  the  hand  lever  and  the  foot  pedal, 
and  why  we  believe  there  are  benefits  to 
specifying  lower  minimum  hand  lever 
and  foot  pedal  forces. 

Determination  of  Minimum  Hand  Lever 
and  Foot  Pedal  Forces 

The  following  explains  how  we  have 
recalculated  the  fade  recover}'  (S5.4.3) 
and  the  water  recovery  (S5.7.2)  test 
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ranges  to  take  into  account  the  lower 
minimum  hand  lever  and  foot  pedal 
forces  As  f>arlier  noted,  the  fade 
recoverv  and  tho  water  recovery'  tests 
include  a  range  within  which  the  hand 
lever  and  foot  pedal  forces  must  be  for 
the  fifth  recover,'  stop.  At  present. 
.Standard  No   122  specifies  a  30-pound 
range  with  upper  and  lower  limits  of 
plus  20  pounds  tn  minus  10  pounds, 
respectively,  of  the  baseline  check 
average  force  obtained  from  conducting 
the  baseline  checks  We  propose  to 
revise  the  limits  to  correspond  with  the 
proposed  minimum  lever  and  pedal 
brake  forc:es. 

Standard  No   122  was  developed 
using  the  "Report  of  the  Motorcycle 
Committee  and  Brake  Committee";  July 
1969  from  the  Society  of  Automotive 
Engineers  (SAE).  For  font  pedals,  the 
current  lower  limit  value  specified, 
minus  10  pounds,  is  based  on  the 
minimum  foot  pedal  force  level  required 
for  the  brake  actuation  forces  for  the 
baseline  check  stops.  Since  the  baseline 
check  average  for  the  foot  pedal  force  is 
required  to  be  at  least  10  pounds,  a 
lower  limit  of  minus  10  pounds, 
therefore,  allows  the  pedal  force 
achieved  during  the  fifth  recovery  stop 
to  be  zero  pounds  Similarly,  the 
baseline  check  average  for  the  hand 
lever  force  is  required  to  be  at  least  five 
pounds.  However,  within  the  specified 
range  of  plus  20  pounds  and  minus  10 
pounds,  the  hand  lever  force  for  the  fifth 
recovery  stop  could  theoretically  be  as 
low  as  minus  five  pounds.  It  is 
physically  impossible  for  the  lever  force 
to  be  less  than  zero.  Thus,  the  practical 
range  of  the  hand  lever  force  for  the  fifth 
recovery  is  reduced  from  30  pounds  to 
25  pounds.  For  hand  lever  forces  of  10 
pounds  or  more  achieved  during  the 
baseline  check  stop,  the  range  for  the 
resulting  forces  during  the  fifth  recovery 
stop  would  be  30  pounds. 

In  this  NPRM.  we  propose  to  maintain 
this  30-pound  range  in  the  braking 
forces.  The  30-pound  range  in  metric 
measurement  is  135  Newtons.  For  the 
hand  lever  forces,  different  upper  and 
Inwpr  values  for  the  range  are  proposed 
to  ensure  that  the  force  in  the  fifth 
recovery  stop  could  not  be  specified  as 
less  than  zero  Newtons.  Taking  into 
consideration  the  proposed  reductions 
in  the  minimum  foot  pedal  and  hand 
lever  forces  for  the  baseline  check  stops, 
we  have  proposed  revised  upper  and 
lower  limits  accordingly,  so  that  the 
forces  obtained  in  the  fifth  recovery  stop 
could  not  be  theoretically  less  than  zero 
Newtons  We  propose  the  following 
limits: 

For  the  proposed  25  Newton  (5.6 
pounds)  foot  pedal  minimum,  we 


propose  as  limits  plus  110  Newtons 
(24.7  pounds)  and  minus  25  Newtons 
(5.6  pounds);  and 
For  the  proposed  10  Newton  (2.3 
pounds)  hand  lever  minimum,  we 
propose  as  limits  plus  125  Newtons 
(28.1  pounds)  and  minus  10  Newtons 
(2.3  pounds). 
We  believe  that  these  limits  more 
appropriately  reflect  the  corresponding 
minimum  lever  and  pedal  efforts 
proposed  for  the  baseline  check  stops. 

Striking  a  Balance  between  Mature  and 
State-of-the-Art  Technologies 

One  important  reason  for  retaining 
minimum  braking  forces  is  that 
motorcycles  are  still  being 
manufactured  that  do  not  have  the 
linked  braking  system  found  on  the 
Honda  CBRllOOXX.  For  model  year 
1999,  cable-actuated  brakes  and  drum 
brakes  (the  predominant  technology  at 
the  time  Standard  No.  122  was  issued) 
continue  to  be  used  on  many  new 
motorcycles.  In  this  rulemaking,  we 
seek  a  common  ground  between  the  old 
and  new  technologies,  ensuring  that 
Standard  No.  122's  safety  requirements 
remain  applicable  to  motorcycles 
manufactured  with  mature  technology. 
but  are  flexible  enough  to  ensure  that 
motorcycles  manufactured  with  new 
technology  meet  the  need  for  safety 
Maintaining  a  minimum  hand  lever  and 
foot  pedal  force  will  ensure  that 
motorcycles  using  mature  technology 
will  not  have  problems  with  overly 
sensitive  brakes. 

For  motorcycles  using  state-of-the-art 
technologies,  we  foresee  a  continuing 
trend  towards  lower  braking  forces.  We 
believe  that  in  the  future,  electronic 
braking  technology  could  become 
commercially  available  on  motorcycles. 
That  application  might  allow 
motorcyclists  to  stop  their  motorcycles 
using  less  hand  lever  or  foot  pedal  force. 
Even  with  these  trends  toward  lower 
brake  forces,  the  minimum  forces 
proposed  in  this  rulemaking  are  for  a 
deceleration  rate  of  10  to  1 1  fps-  and 
would  therefore  always  be  greater  than 
the  lever  and  pedal  forces  needed  for 
the  onset  of  braking. 

International  Harmonization  Issues 

Based  on  information  obtained  from 
the  United  Nations'  Economic 
Commission  for  Europe  (ECE)  and  Dr. 
Nicholas  Rogers.  Secretary'  General  of 
the  International  Motorcycle 
Manufacturers'  Associatiim  (in  Geneva), 
we  understand  that  minimum  hand 
lever  or  foot  pedal  forces  are  not 
required  in  ECE  Regulation  78. 
However,  even  though  minimum  forces 
are  not  specified  in  the  European 
regulation,  that  does  not  mean  that 


current  production  European 
motorcycles'  braking  systems  are 
activated  with  extremely  low  lever  or 
pedal  forces.  As  an  example,  on  a 
European  version  of  the  Honda 
CBRllOOXX,  the  minimum  hand  lever 
force  measured  for  the  fade  and  water 
recovery  tests  is  4.6  pounds,  a  force 
close  to  the  5  pound  band  lever  force 
minimum  presently  in  Standard  No. 
122. 

Human  Factors  Issues 

Eliminating  minimum  hand  lever  and 
foot  pedal  forces  may  raise  a  human 
factors  concern  for  American  riders  who 
are  not  accustomed  to  the  lower  hand 
and  foot  forces  that  European 
motorcyclists  have  experienced.  We 
seek  specific  public  comment  on  this 
issue.  With  regard  to  lower  minimum 
forces,  however,  many  motorcyclists 
have  noted  that  reduced  hand  lever  and 
foot  pedal  braking  forces  may  result  in 
better  control,  a  safety  benefit.  We  also 
note  that  increasing  numbers  of 
motcrrcvclists  are  older  persons  (older 
than  65  years  of  age)  and  women, 
population  groups  who  may  welcome 
the  availability  of  motorcycles  with 
linked  braking  systems  and  the  reduced 
braking  inputs  required  at  the  lever  and 
the  pedal.  As  earlier  noted,  linked 
braking  systems  such  as  Honda's  CBS 
can  balance  the  undesired  handling  and 
braking  characteristics  of  "sensitive 
brakes"  by  applying  the  brakes  at  both 
wheels  when  either  the  lever  or  pedal  is 
applied. 

Other  Rulemaking  Issues 

Finally,  our  review  of  Standard  No. 
122,  disclosed  that  the  introductory  text 
to  S6  .  Test  conditions,  had  been 
inadvertently  removed.  We  are 
proposing  to  restore  the  removed 
language,  provided  in  the  proposed 
regulatory  text  that  follows. 

Leadtime 

We  propose  that  the  proposed 
amendments,  if  made  final,  would  take 
effect  one  year  after  the  publication  of 
the  final  rule.  We  believe  that 
manufacturers  are  already  making 
motorcycles  that  can  meet  the  proposed 
minimum  braking  forces.  In  the  event 
changes  in  design  or  manufacturing 
procedures  are  necessary,  we  believe 
one  year  would  be  enough  lead  time  for 
industry  to  make  any  necessary  changes. 
Motorcycle  manufacturers  would  be 
given  the  option  of  complying 
immediately  with  the  new 
requirements. 
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Regulaton  Analyses  and  Notices 

Executive  Order  12866  and  DOT 

Regulatory  Policies  and  Procedures 

Executive  Order  12866.  "Regulatory 
Planning  and  Review"  (58  PR  51735, 
October  4.  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  'significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (O.MBj  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of , Si  00  mdlion  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
(environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees. 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O   12866, 
"Regulatory  Planning  and  Review." 
Further,  we  have  determined  that  this 
action  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979). 

For  the  following  reasons.  NHTSA 
believes  that  this  proposal,  if  made 
final,  would  not  have  any  cost  effect  on 
motorcycle  manufacturers.  We  believe 
that  all  motorcycle  manufacturers  are 
manufacturing  motorcycles  that  meet 
the  new  minimum  hand  lever  and  foot 
pedal  forces  proposed  in  this  NPRM. 

Because  the  economic  impacts  of  this 
proposal  are  so  minimal,  no  further 
regulatory  evaluation  is  necessary. 

Executive  Order  12612 

We  have  analyzed  this  proposal  in 
accordance  with  Executive  Order  12612 
("Federalism").  We  have  determined 
that  this  proposal  does  not  have 
sufficient  Federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 


Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  envirormiental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.G.  12866.  it  does  not  involve 
decisions  based  on  health  risks  that 
disproportionately  affect  children. 

Executive  Order  12778 

Pursuant  to  Executive  Order  12778, 
"Civil  fustice  Reform,"  we  have 
considered  whether  this  proposed  rule 
would  have  any  retroactive  effect.  We 
conclude  that  it  would  not  have  such  an 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatorv'  Flexibility 

.Act  (5  use.  601  et  s^g  .  as  amended  by 
the  Small  Business  Regulaton>- 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agencv  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory-  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities  SBREF.A.  amended  the 


Regulator;-  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Administrator  has  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  and  certifies  that  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
statement  that  is  the  basis  for  this 
certification  is  that  since  all  motorcycle 
manufacturers,  including  small 
manufacturers,  are  already 
manufacturing  motorcycles  that  would 
meet  the  new  minimum  braking  forces 
proposed  in  this  notice  of  proposed 
rulemaking,  any  changes  made  by  this 
proposed  rule  would  have  no 
substantive  effect  on  small  motorcycle 
manufacturers.  The  U.S.  Small  Business 
Administration's  size  standards  (at  13 
CFR  121.201)  defines  a  small 
motorcycle  manufacturer  (under 
Standard  Industrial  Classification  Code 
37ir'Motor  Vehicles  and  Passenger  Car 
Bodies")  as  a  business  operating 
primarily  in  the  United  States  that  has 
fewer  than  1,000  employees. 
Accordingly,  the  agency  believes  that 
this  proposal,  if  made  final,  would  not 
affect  the  costs  of  the  motorcycle 
manufacturers  considered  to  be  small 
business  entities. 

National  Environmental  Policy  Act 

We  have  analyzed  this  proposal  for 
the  piuposes  of  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  a  person  is  not  required 
to  respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  proposal  does  not  propose 
any  new  information  collection 
requirements. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAAl,  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntar\'  consensus 
standards  in  our  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary-  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
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sampling  procedures,  and  business 
practu  t's)  that  are  developed  or  adopted 
hv  voluntary  consensus  standards 
bodies,  such  as  the  Society  of 
Automotivo  Engineers  (SAE).  The 
\TTAA  directs  us  to  provide  Congress, 
throutjh  QMB.  explanations  when  we 
d*'cide  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

After  conducting  a  search  of  available 
sources,  we  have  determined  that  there 
are  no  available  and  applicable 
voluntary  consensus  standards  that  we 
can  use  in  this  notice  of  proposed 
rulemaking. 

I'nfundpd  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likelv  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  bv  the  private  sector,  of 
more  than  SlOO  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Beforf  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  L'MR.\ 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted 

For  the  reasons  stated  above,  this 
proposal  would  not  result  in  costs  of 
SlOO  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  proposal  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  IMRA 

Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
I  nified  Agenda. 


Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments. 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES 

How  Can  I  be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  vour 
comments,  enclose  a  self-addressed. 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTS.A  at  the  address  i^iven 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Managempnt  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  tliat  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in  . 


developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Con  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 

by  Docket  Management  at  the  address 
given  above  under  ADDRESSES,  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/]. 

2.  On  that  page,  click  on  "search." 

3.  On  the  next  page  (http:// 

dms, dot.gov/search.').  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  '1234," 
After  typing  the  docket  number,  click  on 
"search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  vou  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new- 
material. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  the  Federal  Motor  Vehicle 
Safety  Standards  (49  CFR  part  571).  be 
amended  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows; 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117.  and  30166:  delegation  of  authority  at 
49  CFR  1..^0. 

2.  Section  571.122  would  be  amended 
by  revising  S5.4.3.  revising  S5.7.2. 
adding  S6..  and  revising  the  first 
sentence  of  S6.10  to  read  as  follows: 

§571.122     Standard  No.  122:  Motorcycle 
braking  systems. 

«  »         *  .         * 

S5.4.3.  Fade  recovery.  Each 
motorcycle  shall  be  capable  of  making 
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five  recovery  stop..,  uitji  a  pedal  force 
that  does  not  exceed  400  Newtons  (90 
pounds),  and  a  hand  lever  force  that 
does  not  exceed  245  Newtons  (55 
pounds)  for  any  of  the  first  four  recovery 
stops  and  that  for  the  fifth  recovery  stop, 
is  within,  for  the  foot  pedal  force,  plus 
110  Newtons  (24.7  pounds)  and  minus 
25  Newtons  (5.6  pounds)  and,  for  the 
hand  lever  force,  plus  125  Newtons 
(28.1  pounds),  and  minus  10  Newtons 
(2.3  pounds)  of  the  fade  test  baseline 
check  average  force  (S7.6.3). 
***** 

S5.7.2  Water  recovery  test.  Each 
motorcycle  shall  be  capable  of  making 
five  recovery  stops  with  a  pedal  force 
that  does  not  exceed  400  Newtons  (90 
pounds),  and  hand  lever  force  that  does 
not  exceed  245  Newtons  (55  pounds), 
for  any  of  the  first  four  recovery  stops, 
and  that  for  the  fifth  recoverv  stop,  is 
within,  for  the  foot  pedal  force,  plus  110 
Newtons  (24.7  pounds)  and  minus  25 
Newtons  (5.6  pounds)  and.  for  the  hand 
lever  force,  phis  125  Nevrtons  (28.1 
pounds)  and  minus  10  Newtons  (2.3 
pounds)  of  the  water  recovery  baseline 
check  average  force  (S7.10.2). 
***** 

S6  Test  conditions.  The  requirements 
of  S5  shall  be  met  under  the  following 
conditions.  Where  a  range  of  conditions 
is  specified,  the  motorcycle  shall  be 
capable  of  meeting  the  requirements  at 
all  points  within  the  range. 
***** 

SblO  Brake  actuation  forces.  Except 
for  the  requirements  of  the  fifth  recovery 
stop  in  S5.4.3  and  S5.7.2  (S7.6.3  and 

S7.10.2).  the  hand  lever  force  is  not  less 
than  10  Newtons  (2.3  pounds)  and  not 
more  than  245  Newtons  (55  pounds) 
and  the  foot  pedal  force  is  not  less  than 
25  Newtons  (5.6  pounds)  and  not  more 
than  400  Newlons  (90  pounds).  *   *   * 
***** 

Issued  on:  November  10,  1999. 
Stephen  R.  Kratzke. 

Acting  Associate  AdministTxitor  for  Safety 

Performance  Standards. 

[FR  Doc.  99-29952  Filed  11-16-99;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  224 

(Docket  No.  99 11 08299-9299-01    I  D 
102299A] 

RIN  0648-XA39 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN1018-AF80 

Endangered  and  Threatened  Species: 
Proposed  Endangered  Status  for  a 
Distinct  Population  Segment  of 
Anadromous  Atlantic  Salmon  (Salmo 
salar)  in  the  Gulf  of  Maine 

AGENCIES:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce:  Fish  and  Wildlife  Service 
(FWS).  Interior. 

ACTION:  Proposed  Rule,  notice  of  public 
hearing. 

SUMMARY:  NMFS  and  FWS  (the  Services) 
have  completed  a  status  review  of  U.S. 
Atlantic  salmon  populations  and  have 
determined  that  a  distinct  population 
segment  (DPS)  of  Atlantic  salmon  in  the 
Gulf  of  Maine  is  in  danger  of  extinction. 
The  Services  have  reviewed  the  status  of 
the  species  and  the  efforts  being  made 
to  protect  the  species  and  are  proposing 
to  place  the  Gulf  of  Maine  DPS  of 
Atlantic  salmon  on  the  list  of 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA).  The  Senices  have 
determined  that  the  species'  status  has 
declined  since  the  December  1997 
determination  that  listing  was  not 
warranted.  Specifically,  documented 
adult  returns  have  remained  low  despite 
projections  of  increased  marine 
survival,  presmolt  sur\-ival  has  been 
found  to  be  lower  than  previously 
estimated,  the  detection  of  a  new 
disease  led  to  the  destruction  of  the 
Pleasant  River  broodstock.  a  disease 
from  Europp  has  affected  the  Canadian 
aquaculture  industry  and  spread  toward 
the  U.S.  border,  the  use  of  non-North 
American  strains  of  Atlantic  salmon  in 
the  U.S.  aquaculture  industry  has 
increased,  aquaculture  escapees 
continue  to  be  detected  in  the  wild,  and 
salmon  habitat  continues  to  be 
threatened  by  water  withdrawal  and 
sedimentation.  If  this  proposed  listing  is 
finalized,  the  protective  measures  of  the 
ESA  will  extend  to  the  Gulf  of  Maine 


DPS  of  Atlantic  salmon,  and  a  recovery 
plan  will  be  prepared  and  implemented. 
DATES:  Comments  on  this  proposal  and 
on  the  luly  1999  Status  Review 
announced  in  the  October  19.  1999, 
Federal  Register  (64  FR  56297)  must  be 
received  by  February  15.  2000.  A  public 
hearing  will  be  held  at  6:00  pm  on 
January  19,  2000. 

ADDRESSES:  Send  all  comments  and 
materials  concerning  this  proposed  rule 
and  the  1999  Status  Review  to  the  Chief, 
Division  of  Endangered  Species,  U.S. 
Fish  and  Wildlife  Service,  300  Westgate 
Center  Drive,  Hadley,  Massachusetts 
01035,  or  the  Endangered  Species 
Program  Coordinator.  National  Marine 
Fisheries  Service,  1  Blackburn  Drive, 
Gloucester.  Massachusetts  01930.  The 
public  hearing  location  is  in  the 
cafeteria  of  Ellsworth  Middle  School,  20 
Forrest  Avenue,  Ellsworth,  Maine 
04605.  The  1999  Status  Review  may  be 
obtained  by  contacting  either  of  the 
above  individuals  or  downloaded  from 
the  following  site:  http://news.fws.gov/ 
salmon/ asalmon.html.  Please  note  that 
electronic  mail  or  internet  site 
comments  will  not  h--  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan,  NMFS.  at  the  address 
above (978-281-9116) or  Paul 
Nickerson.  FWS.  at  the  address  above 
(413-253-8615) 
SUPPLEMENTARY  INFORMATION; 

Background 

In  1991,  the  FWS  designated  Atlantic 
salmon  in  five  rivers  in  "Downeast" 
Maine  (the  Narraguagus.  Pleasant, 
Machias,  East  Machias  and  Dermys 
Rivers)  as  Categorv  2  candidate  species 
under  the  ESA  (56  FR  58804,  November 
21.  1991).  This  designation  simply 
indicated  that  the  FWS  had  determined 
that  listing  was  possibly  appropriate  but 
that  further  biological  information  was 
needed  to  support  a  proposed  rule  to  list 
the  species.  The  FWS  then  began 
working  more  vigorously  with  the 
NMFS  as  well  as  with  the  State  of  Maine 
and  private  agencies  to  reverse  the 
decline  in  salmon  abundance.  During 
that  same  period,  the  NMFS  was 
conducting  an  exhaustive  5-year  studv 
of  the  Narraguagus  River,  demonstrating 
that  spawning  and  nursery  habitat 
appeared  suitable  and  should  produce 
more  fish  given  adequate  escapement 
levels. 

The  Ser\'ices  received  identical 
petitions  in  October  and  November  of 

1993  to  list  the  Atlantic  salmon  [Salmo 
salar)  throughout  its  historical  range  in 
the  contiguous  United  States  under  the 
ESA.  The  Ser\'ices  found  on  January  20, 

1994  (59  FR  3067).  that  the  petition 
presented  substantial  scientific 
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information  indicating  that  a  listing  may 
bt'  warranted.  A  biological  review  team 
BRT)  consisting  of  three  members  from 
f.H  h  Service  was  appointed  to  review 
the  petition  and  prepare  a  formal  status 
re\  lew. 

The  Services  completed  a  status 
review  of  the  species  in  January  1995 
and  concluded  that  the  available 
biological  evidence  indicated  that  the 
species  described  in  the  petition,  that  is. 
.Atlantic  salmon  throughout  its  range  in 
the  United  States,  did  not  meet  the 
definition  of  "species"  under  the  ESA. 
Therefore,  the  Services  concluded  that 
the  petitioned  action  to  list  Atlantic 
salmon  throughout  its  historic  U.S. 
range  was  not  warranted  (60  FR  14410. 
March  17.  1995).  In  the  same  notice,  the 
Services  determined  that  a  DPS  that 
consists  of  populations  in  seven  rivers 
(the  Dennvs.  East  Machias.  Machias, 
Pleasant,  Narraguagus,  Ducktrap  and 
Sheepscot  Rivers)  was  in  danger  of 
extinction.  On  September  29.  1995,  after 
reviewing  the  information  in  the  status 
review,  as  well  as  State  and  foreign 
efforts  to  protect  the  species,  the 
Services  proposed  to  list  the  seven 
rivers  DPS  as  a  threatened  species  under 
the  ESA  (60  FR  50530,  September  29. 
1995).  The  proposed  rule  contained  a 
special  rule  under  section  4(d)  of  the 
ESA.  which  would  have  allowed  for  a 
State  plan,  approved  by  the  Services,  to 
define  the  manner  in  which  certain 
activities  cnuld  be  conducted  without 
violating  the  ESA. 

Immediately  following  the 
publication  of  the  proposed  rule,  the 
Governor  of  Maine  created  a  Task  Force 
to  draft  a  conservatitm  plan  for  the 
species.  The  Task  Force  had  subgroups 
focusing  on  agriculture,  aquaculture. 
forestrv .  and  recreational  fishing.  The 
Task  Force  created  a  draft  conservation 
plan  and  held  public  heeu-ings  to  gain 
additional  input  from  the  public.  In 
March  of  1997.  the  State  submitted  its 
Atlantic  Salmon  Conservation  Plan  for 
Seven  Maine  Rivers  (Conservation  Plan) 
to  the  Services. 

Subsequent  to  the  publication  of  the 
listing  proposal,  the  Services  received 
several  requests  for  public  hearings  but 
were  unable  to  conduct  them  because  of 
Federal  furloughs  and  legislative  and 
lunding  restrictions.  Once  the 
iestri(  tions  were  lifted  in  1996,  three 
lii-ann^s  nn  the  proposed  rule  were  held 
in  Augusta,  Ellsworth,  and  Machias, 
Maine,  on  September  17,  18  and  19, 
1996,  respectivelv. 

On  Mav  23.  1997.  the  Services 
reopened  the  public  comment  period  on 
the  proposed  listing  rule  for  30  days  to 
solicit  public  input  on  the  Conservation 
Plan  (62  FR  28413).  The  intent  was  to 
ensure  that  the  public  had  opportunity 


for  input  during  all  phases  of  the  listing 
process.  The  Conservation  Plan 
represented  new  information  not 
previously  considered. 

The  Services  reviewed  information 
submitted  from  the  public  and  current 
information  on  population  levels  and, 
on  December  18,  1997,  withdrew  the 
proposed  rule  to  list  the  seven  rivers 
DPS  of  Atlantic  salmon  as  threatened 
under  the  ESA  (62  FR  66325).  In  that 
withdrawal  notice,  the  Services 
redefined  the  species  under  analysis  as 
the  Gulf  of  Maine  DPS  to  acknowledge 
the  possibility  that  other  populations  of 
Atlantic  salmon  could  be  added  to  the 
DPS  if  they  were  found  to  be  naturally 
reproducing  and  to  have  historical, 
river-specific  characteristics.  The 
Services  stated  that  they  had  considered 
the  current  status  of  the  Gulf  of  Maine 
DPS  of  Atlantic  salmon  and  had  taken 
into  account  those  efforts  being  made  to 
protect  the  species,  including 
development  of  the  Conservation  Plan, 
the  extent  of  implementation  of  the 
Conservation  Plan  to  date,  private  and 
Federal  actions  to  restore  the  species, 
and  international  efforts  to  control 
ocean  harvest  through  the  North 
Atlantic  Salmon  Conservation 
Organization  (NASCO).  Based  on  this 
review,  the  Services  determined  that  the 
Gulf  of  Maine  DPS  was  not  likely  to 
become  endangered  in  the  foreseeable 
future  and  that,  therefore,  an  ESA  listing 
was  not  warranted. 

In  the  1997  withdrawal  notice,  the 
Services  outlined  three  circumstances 
under  which  the  process  for  listing  the 
Gulf  of  Maine  DPS  of  Atlantic  salmon 
under  the  ESA  would  be  reinitiated;  (1) 
An  emergency  which  poses  a  significant 
risk  to  the  well-being  of  the  Gulf  of 
Maine  DPS  is  identified  and  not 
immediately  and  adequately  addressed; 
(2)  the  biological  status  of  the  Gulf  of 
Maine  DPS  is  such  that  the  DPS  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range;  or  (3)  the 
biological  status  of  the  Gulf  of  Maine 
DPS  is  such  that  the  DPS  is  likely  to 
become  endangered  in  the  foreseeable 
future  throughout  all  or  a  significant 
portion  of  its  range. 

The  Services  received  the  State  of 
Maine  1998  Annual  Progress  Report  on 
implementation  of  the  Conservation 
Plan  in  January  1999.  This  first  annual 
report  was  made  available  for  public 
review  and  comment  on  January  20. 
1999,  and  the  comment  period  remained 
open  until  March  8,  1999  (64  FR  3067). 
The  Services  reviewed  all  comments 
submitted  by  the  public  and  provided  a 
summary  of  those,  along  with  their  own 
comments,  to  the  State  of  Maine  in 
March  1999.  The  Services  received  a 


response  to  the  comments  from  the  State 
of  Maine  on  April  13.  1999. 

In  order  to  conduct  a  comprehensive 
review  of  the  status  of  the  species  and 
protective  measures  in  place,  the  BRT 
was  reconvened  to  update  the  Januar}' 
1995  Status  Review  for  Atlantic  salmon. 
Significant  developments  since  the  1995 
status  review  and  the  1997 
determination  include  the  following: 
detection  of  Salmon  Swimbladder 
Sarcoma  Virus  (SSSV)  which  resulted  in 
destruction  of  an  entire  broodstock  for 
the  Pleasant  River  and  the  destruction  of 
excess  broodstock  for  other  rivers: 
continued  decline  in  numbers  of 
documented  adult  returns;  finding  that 
juvenile  survival  was  previously 
overestimated;  documentation  of  high 
mortalitv  of  nutmigrating  smolts; 
continuation  of  a  directed  catch  and 
release  fishery  despite  scientific  advice 
to  the  contrary:  current  absence  of  water 
use  management  plans  and  State 
regulations  for  all  water  withdrawals 
from  the  rivers  in  whic;h  the  DPS  is  or 
may  be  present:  continued  documented 
escapement  from  aquaculture  marine 
cages  and  freshwater  hatcheries  and  the 
apparent  increase  in  the  prevalence  of 
reproductively  viable  non-North 
American  strains  of  Atlantic  salmon; 
and  the  detection  and  spread  of 
Infectious  Salmon  .\nemia  (ISA)  in 
Canada. 

The  1999  Status  Review  was  made 
available  on  October  19.  1999  (64  FR 
56297).  The  findings  of  the  1999  Status 
Review  have  been  accepted  by  the 
Services  and  are  summarized  below. 
The  Status  Review  contains  a  more 
comprehensive  discussion  and  complete 
literature  citations  for  the  information 
summarized  in  this  proposed  rule. 

Consideration  as  a  "species"  under  the 
Endangered  Species  Act 

The  ESA  defines  species  as  "any 
species  of  fish  or  wildlife  or  plants,  and 
anv  distinct  population  segment  [DPS] 
of  anv  species  fif  vertebrate  fish  or 
wildlife  that  interbreeds  when  mature." 
16  U.S.C.  1532(15).  This  definition 
allows  for  the  recognition  of  distinct 
population  segments  at  levels  below 
taxonomically  recognized  species  or 
subspecies.  To  qualify  as  a  DPS,  a 
population  (or  group  of  populations)  of 
indigenous  Atlantic  salmon  must  be 
reproductively  isolated  from  conspecific 
populations  and  must  be  biologically 
significant.  ,\nadromous  salmonines 
have  a  strong  homing  capability  that 
fosteis  the  formation  of  discrete 
populations  (stocks)  exhibiting 
important  adaptations  to  local  riverine 
ecosNStems. 

On  Februarv  7.  1996,  the  Services 
published  a  policy  (61  FR  4722)  to 
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n  the  State 


( larifv  the  phrase  "distinct  population 
segment"  for  the  purposes  of  listing. 
delisting  and  reclassif\'ing  species  under 
the  ESA.  This  policy  (DPS  Policy) 
identifies  three  elements  to  be 
considered  in  a  decision  regarding  the 
status  of  a  possible  DPS  as  endangered 
or  threatened  under  the  ESA:  (1)  The 
discreteness  of  the  population  segment 
in  relation  to  the  remainder  of  the 
species  or  subspecies  to  which  it 
belongs;  (2)  the  significance  of  the 
population  segment  to  the  species  or 
subspecies  to  which  it  belongs;  and  (3) 
the  ronsen'ation  status  of  the 
population  segment  in  relation  to  ESA 
listing  standards.  The  conser\'ation 
status  for  of  this  DPS  will  be  discussed 
in  relation  to  the  ESA  listing  factors. 

According  to  the  DPS  Policy,  a 
population  segment  may  be  considered 
discrete  if  it  satisfies  one  of  the 
following  two  conditions:  (1)  it  is 
markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological. 
ecological,  or  behavioral  factors;  or  (2)  it 
is  delimited  by  international 
governmental  boundaries  across  which 
there  is  a  significant  difference  in 
control  of  e.xploitation,  management  of 
habitat,  or  conservation  status. 

The  Services  e.xamined  genetic,  life 
historv.  biogeographic.  and 
environmental  information  in 
evaluating  Atlantic  salmon  throughout 
its  U.S.  range.  The  Services  used 
zoogeographic  maps  of  boundaries 
between  areas  that  would  likely  have 
different  selective  pressures  for  Atlantic 
salmon  populations  and  substantial 
differences  in  riverine-marine 
ecosystem  structure  and  function.  Kev 
elements  to  these  determinations  were: 
(1)  spatial  arrangements  of  river  systems 
that  create  isolation,  and  (2)  watershed 
location  within  ecological  provinces 
and  subregions  that  affect  the 
productivity  and  ecology  of  riverine- 
marine  ecosystem  complexes.  Using 
zoogeographic  maps,  the  Services 
determined  that  historic  U.S.  salmon 
populations  were  minimally  comprised 
of  the  following  three  DPSs:  the  Long 
Island  Sound  DPS,  the  Central  New- 
England  DPS,  and  the  Gulf  of  Maine 
DPS.  As  detailed  in  the  1999  Status 
Review,  the  Long  Island  Sound  DPS  and 
the  Central  New  England  DPS  have  been 
extirpated. 

The  Gulf  of  Maine  DPS  includes  all 
naturally  reproducing  wild  populations 
of  Atlantic  salmon  having  historical, 
river-specific  characteristics  found  in  a 
range  north  of  and  including  tributaries 
of  the  lower  Kennebec  River  to.  but  not 
including,  the  mouth  of  the  St.  Croix 
River  at  the  US-Canada  border.  The  DPS 
includes  both  earlv-  and  late-run 


Atlantic  salmon  (Baum.  1997). 
Historically,  the  Androscoggin  River 
delimited  the  range  of  the  DPS  to  the 
south,  but  populations  south  of  the 
Kennebec  River  have  been  extirpated. 
The  population  in  the  mainstem 
Penobscot  River,  which  is  within  the 
DPS  range,  is  not  included  in  the  DPS 
at  this  time  because  of  the  lack  of  a 
comprehensive  genetic  survey  of  this 
stock  that  includes  both  hatchery  and 
wild  returns.  It  would  be  premature  to 
determine  the  status  of  the  Penobscot 
population  in  relationship  to  the  Gulf  of 
Maine  DPS  without  comprehensive 
genetic  data.  Sample  collections,  genetic 
analyses,  and  biological  information  are 
still  being  collected  by  the  FWS  and 
will  be  analyzed  to  make  a  final 
determination  of  the  status  of  the 
Penobscot  River  population  relative  to 
the  coastal  Atlantic  salmon  populations 
of  the  Gulf  of  Maine  DPS.  Samples  were 
collected  in  October  1999,  and  analyses 
of  these  data  should  be  completed  in 
early  2000.  The  tributaries  of  the  lower 
Penobscot  estuary  (downstream  of  the 
Veazie  Dam)  are  considered  within  the 
DPS  range,  but  the  existence  of  naturally 
reproducing  Atlantic  salmon  with 
historical  river-specific  characteristics 
must  be  confirmed  before  additional 
tributary  populations  can  be  included  in 
the  DPS  (the  population  in  Cove  Brook, 
tributary'  to  the  lower  Penobscot  River, 
is  already  included  in  this  DPS). 

There  are  at  least  eight  rivers  in  the 
DPS  range  that  still  contain  functioning 
wild  salmon  populations,  although  at 
substantially  reduced  abundance  levels 
(Baum.  1997:  King  et  al..  1999).  The 
core  of  these  remnant  populations  is 
located  in  the  Dennys.  East  Machias. 
Machias.  Pleasant.  Narraguagus, 
Ducktrap.  and  Sheepscot  Rivers.  These 
river  systems  contain  the  greatest 
amount  of  historic  river  habitat 
currently  accessible,  averaging  greater 
than  300.000  square  meters  (sq.  m)  of 
juvenile  production  habitat  (Baum, 
1997).  The  smallest  of  these  seven 
populations  is  the  Ducktrap  River  with 
80.000  sq.  m  of  juvenile  production 
habitat.  Recent  sur\e\'  work  also 
indicates  that  a  naturallv  reproducing 
population  that  is  genetically  distinct 
(alleles  only  found  in  that  population) 
remains  in  Cove  Brook  (Buckley.  1999: 
King  et  al..  1999).  This  information 
demonstrates  that  Atlantic  salmon  can 
retain  unique  genetic  material  in  a 
relatively  small  drainage  since  juvenile 
habitat  area  in  Cove  Brook  is  estimated 
at  only  23. .500  sq.  m  (Ed  Baum.  Atlantic 
Salmon  .Authority  (ASA),  pers.  comm.. 
1999).  Surveys  have  also  identified 
juvenile  Atlantic  salmon  to  be  present 
in  other  river  systems  which  have 


relatively  limited  juvenile  production 
habitat  such  as  Bond,  Togus, 
Passagassawaukeag,  Eaton,  Felts,  South 
Branch  Marsh,  Kenduskeag,  and 
Pennamaquan  Rivers  (Buckley,  1999). 
Resuhs  from  genetic  studies  of  fish  from 
these  and  any  other  occupied  rivers 
within  the  DPS  range  will  be  used  to 
determine  tlie  appropriateness  of  adding 
these  populations  to  the  DPS. 

Discreteness  of  the  Gulf  of  Maine  DPS 
of  Atlantic  Salmon 

To  examine  whether  the  Gulf  of 
Maine  DPS  of  Atlantic  salmon  is 
separate  from  other  populations,  the 
Services  examined  three  major 
indicators:  straying  of  spawning  fish 
from  their  natal  river:  recolonization 
rates  outside  of  the  range  of  the  DPS; 
and  genetic  differences  observed 
throughout  the  range  of  Atlantic  salmon. 
Available  information  supports  the 
hypothesis  that  most  straying 
documented  for  U.S.  Atlantic  salmon 
stocks  is  limited  to  neighboring  rivers 
within  the  DPS  range.  North  American 
Atlantic  salmon  stocks  have  been  found 
to  be  distinct  from  European  stocks 
using  both  electrophoretic  and 
mitochondrial  DNA  analyses  (Stahl, 
1987;  Bermingham  et  al..  1991;  Taggart 
et  al.  1996).  Recent  data  from  King  et 
al.  (1999)  further  support  the  differences 
between  North  American  and  European 
stocks,  and  these  scientists  have 
provided  analytical  methods  to 
distinguish  continent-of-origin  with  100 
percent  accuracy.  In  all  these  studies, 
genetic  differences  are  strongly 
geographically  patterned  and.  while 
variation  is  low  compared  to  freshwater 
fish,  it  is  consistent  with  results  from 
other  anadromous  species  (King  et  al., 
1999).  The  genetic  differences  between 
North  American  and  European  Atlantic 
salmon  are  substantial  enough  that 
introgression  of  these  stocks  (the 
introduction  of  a  gene  from  one  to  the 
other)  is  likely  to  decrease  the  genetic 
suitability  of  the  wild  stocks  for  survival 
in  their  natal  habitat  (King  et  al..  1999). 
Separateness  of  the  Gulf  of  Maine  DPS 
and  other  Atlantic  salmon  populations 
outside  the  DPS  is  strongly  supported 
by  the  following:  (1)  Persistence  of  these 
populations,  (2)  geographic  segregation; 
(3)  limited  stocking  from  outside  the 
DPS;  and  (4)  current  genetic  analyses. 
The  Services  conclude  that  there  are 
adequate  genetic  and  demographic  data 
to  demonstrate  that  an  ecologicallv 
important  separation  exists  between  the 
Gulf  of  Maine  DPS  and  other 
populations  to  the  north;  all  naturally 
occurring  populations  south  of  the  DPS 
range  have  been  extirpated. 

Tne  Services  also  conclude  that  while 
it  is  unhkely  that  any  U.S.  Atlantic 


62630  Federal  Register /Vol.  64,  No.  221 /Wednesday,  November  17,  1999 /Proposed  Rules 


salmon  populations  exist  in  a 
geneticallv  puro  native  form,  present 
populations  are  descendants  of  these 
aboriginal  stocks,  and  their  continued 
presence  in  indigenous  habitat  indicates 
that  important  heritable  local 
adaptations  still  exist.  The  conservation 
of  the  populations  of  the  Gulf  of  Maine 
DPS  is  essential  because  these  Atlantic 
salmon  represent  the  remaining  genetic 
Icgacv  of  ancestral  populations  that 
were  locally  adapted  to  the  rivers  and 
streams  of  the  region.  The  Gulf  of  Maine 
DPS  represents  the  remaining  genetic 
legacy  of  a  U.S.  Atlantic  salmon 
resource  that  formerly  extended  from 
the  Housatonic  River  to  the  headwaters 
of  the  Aroostook  River. 

The  northern  range  of  the  Gulf  of 
Maine  DPS  is  delimited  not  only  by  the 
natural  zoogeographical  constraints  on 
local  adaptations  but  by  an  international 
boundary.  There  are  substantial 
differences  in  the  control  of 
exploitation,  management  of  habitat, 
conservation  status,  and  regulatory 
mechanisms  of  Atlantic  salmon  between 
the  llnited  States  and  Canada  (May. 
1993;  Baum.  1997).  Management  and 
conservation  programs  in  the  United 
States  and  Canada  have  similar  goals, 
but  differences  in  legislation  and  policy 
support  the  use  of  the  United  States/ 
Canada  international  boundary  as  a 
measure  of  discreteness  for  the  purposes 
of  evaluating  stock  status.  Based  on  the 
information  available,  the  Services 
conclude  that  the  Gulf  of  Maine  DPS  of 
Atlantic  salmon  satisfies  both  criteria 
for  discreteness  as  outlined  in  the 
Services'  DPS  Policy.  Only  one  of  these 
is  needed  to  conclude  that  the  DPS  is 
discrete  from  other  populations 

Significance  of  the  Gulf  of  Maine  DPS 
of  Atlantic  Salmon 

The  second  element  of  the  Services' 
DPS  Policy  is  the  consideration  of  the 
population  segment's  biological  and 
ecological  significance  to  the  taxon  to 
which  it  belongs.  This  consideration 
may  include,  but  is  not  limited  to,  the 
following:  persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 
evidence  that  the  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  a  taxon; 
evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occurrence  of  a  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range;  or  evidence  that  the 
discrete  population  segment  differs 
markedh  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

Riverine  hanitat  occupied  by  the  Gulf 
of  Maine  DPS  of  Atlantic  salmon  is 


unique  in  that  it  is  at  the  southern 
extent  of  the  North  American  range  of 
Atlantic  salmon  (Saunders,  1981;  Baum, 
1997).  To  survive  at  the  extreme 
southern  range  of  the  species,  U.S. 
Atlantic  salmon  populations  had  to 
adapt  to  distinct  physical  and 
environmental  conditions  (Saunders, 
1981).  The  Services  conclude  that  there 
is  substantial  evidence  that  remnant 
populations  of  the  Gulf  of  Maine  DPS 
have  persisted  in  their  native  range.  The 
loss  of  this  DPS  would  result  in  a 
significant  gap  in  the  range  of  this 
taxon,  moving  the  range  of  this 
population  an  additional  degree  of 
latitude  to  the  north.  The  loss  of  these 
populations  would  restrict  the  natural 
range  of  Atlantic  salmon  to  the  region 
above  the  45th  parallel  and  beyond  the 
borders  of  the  United  States. 

Taking  into  account  all  of  the 
foregoing  factors,  the  Services 
determined  that  differences  in  life 
history  characteristics  historically 
contributed  to  the  distinctness  of  the 
Gulf  of  Maine  DPS.  Remnant  stocks 
have  maintained  the  most 
characteristics  of  these  factors: 
smoltification  at  a  mean  age  of  2  and 
predominant  adult  returns  as  2  sea 
winter  (SW)  fish  (age  4).  Since  the 
proportion  of  2SW  fish  in  an  Atlantic 
salmon  stock  has  a  documented  genetic 
basis  (Glebe  and  Saunders,  1986;  Ritter 
etal..  1986;  Hutchings  and  lones.  1998). 
the  Services  conclude  that  the  DPS  has 
unique  life  history  characteristics  that 
have  a  heritable  basis.  The  Services 
conclude  that  both  environmental  and 
genetic  factors  make  the  Gulf  of  Maine 
DPS  markedly  different  from  other 
populations  of  Atlantic  salmon  in  their 
life  history  and  ecology. 

The  1999  Status  Review  concluded 
that  most  of  the  recolonization  of  the 
Gulf  of  Maine  DPS  stocks  in  individual 
rivers  was  achieved  naturally  through 
processes  of  recolonization  from  within 
river  (below  impoundment)  and  within 
DPS  (neighboring  river)  refugia.  The  fact 
that  artificial  selection  created  in 
hatchery  environments  has  had  some 
influence  upon  the  present  genome  of 
the  Gulf  of  Maine  DPS  can  not  be  totally 
discounted.  Given  our  current 
understanding  of  the  genetic 
composition  of  these  stof;ks  (Bentzen 
and  Wright,  1992:  Kornfield,  1994:  King 
et  al.,  1999),  the  documented 
persistence  of  native  stocks  (Kendall. 
1935;  Baum,  1997),  and  the  fact  that 
most  of  the  hatchery  stocking  influences 
were  internal  to  the  Gulf  of  Maine  DPS 
range  including  the  Penobscot  (Baum, 
1997),  the  Services  conclude  that  the 
influence  of  hatchery  fish  upon  the  DPS 
has  not  been  sufficient  to  completely  or 
substantially  introgress  with  the 


remnant  populations  and  genomes  of 
the  Gulf  of  Maine  DPS.  The  Services 
believe  that  there  are  f:omponents  of  an 
important  genetic  legacy  remaining  in 
these  populations,  and  the  loss  of  thase 
populations  would  negatively  affect  the 
genetic  resources  of  Atlantic  salmon  as 
a  whole  because  it  would  contribute  to 
further  range  reduction.  The  genetic 
resources  of  these  most  southerly  stocks 
may  be  vitally  important  to  the  species' 
future  survival. 

Description  of  the  Habitat  within  the 
Gulf  of  Maine  DPS 

The  Gulf  of  Maine  DPS  encompasses 
all  naturally  reproducing  remnant 
populations  of  Atlantic  salmon  from  the 
Kennebec  River  downstream  of  Edwards 
Dam  northward  to  the  mouth  of  the  St. 
Croix  River.  The  watershed  structure, 
available  Atlantic  salmon  habitat,  and 
abundance  of  Atlantic  salmon  stocks  at 
various  life  stages  are  best  known  for  the 
seven  largest  rivers  with  extant  Atlantic 
salmon  populations.  The  habitat  and 
population  ecology  of  populations  in 
smaller  rivers  is  less  well  known  with 
the  possible  exception  of  Cove  Brook 
(Meister.  1962;  Baum.  1997).  This 
section  focuses  on  the  eight  core  rivers 
where  the  most  comprehensive  and 
quantitative  information  is  available. 

The  Dennvs  River  originates  in  Lake 
Meddybemps  in  the  town  of 
Meddybemps.  Washington  County. 
Maine.  The  drainage  area  of  the  Dennys 
River  is  34,188  hectares  (ha),  and  it 
flows  a  distance  of  32  kilometers  (km) 
to  Cobscook  Bay.  In  addition  to  Lake 
Meddybemps,  Cathance  and  Little 
Cathance  Lakes  are  located  in  the 
headwaters  of  the  drainage.  The 
confluence  of  Cathance  Stream,  a  major 
tributary,  is  located  approximately  1.0 
km  upstream  from  tidewater.  The  upper 
reach  of  the  river,  from  Lake 
Meddybemps  to  the  falls,  is  flat  and 
slow  moving.  The  reach  from  the  falls 
to  Cathance  Stream  has  flat  water 
stretches  and  a  few  riffle  areas.  The 
estuary  is  large,  has  numerous  coves 
and  bays,  and  numerous  peninsulas  and 
islands  between  Dennysville  and  the 
ocean  (Beland  et  al.  1982).  Lands 
within  the  drainage  are  sparsely 
populated  and  managed  for  the  growth 
and  harvest  of  forest  products  and 
lowbush  blueberries.  Water  quality  is 
generally  good,  but  logging  throughout 
the  area  has  resulted  in  an  abundance  of 
woody  debris  in  some  reaches  of  the 
river. 

The  East  Machias  River  originates  at 
Pocomoonshine  Lake  in  the  towns  of 
Princeton  and  Alexander  in  Washington 
County,  Maine.  The  river  has  drainage 
of  65,009  ha  that  contains  26  lakes  and 
ponds,  and  over  50  named  tributaries.  It 
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flows  a  distance  of  59.5  km  to  Machias 
Bav.  The  watershed  is  sparsely  settled 
and  forested  with  a  mix  of  spruce  and 
fir.  Organic  materials  from  wetlands  and 
bordering  lakes  and  ponds  discolor  the 
waters  of  the  river.  The  East  Machias 
and  Machias  Rivers  enter  the  same 
pstuarv,  and  the  lower  3.2  km  of  the 
estuary  is  common  to  both  rivers  (Dube 
and  Fletcher.  1982). 

The  Machias  River  drains  an  area  of 
over  119,140  ha.  It  originates  from  the 
five  Machias  lakes  and  flows  98  km  to 
Machias  Bay.  The  watershed  is  located 
in  Washington  and  Hancock  Counties. 
and  more  than  160  tributaries  and  25 
lakes  and  ponds  exist  in  the  system.  A 
natural  gorge  at  the  mouth  of  the  river 
in  the  town  of  Machias  may  impede  the 
passage  of  salmon  during  periods  of 
extreme  high  flow.  The  gorge  is  being 
studied  by  the  State  of  Maine  to 
determine  if  passage  can  be  improved  as 
(lart  of  State  rehabilitation  efforts  for 
Atlantic  salmon  in  that  river.  The 
Machias  River  headwaters  are 
characterized  by  rolling  hills  with 
forested  stream  valleys  and  a  number  of 
barren  areas,  with  ground  cover 
tvpically  consisting  of  shrubs.  The 
lower  portion  of  the  basin  is  composed 
of  large  forested  areas  (Fletcher  and 
Meister,  1982).  The  Machias  and  East 
Machias  Rivers  share  a  common  estuar\'. 
The  estuary  is  elongate,  approximately' 
9.6  km  in  length,  but  relatively  narrow. 

The  Pleasant  River  watershed  in 
Washington  County  originates  above 
Pleasant  River  Lake  in  Beddington  and 
drains  an  area  of  22.015  ha.  It  flows  45 
km  to  the  head  of  tide  in  the  town  of 
Columbia  Falls.  There  are  few  lakes  in 
the  watershed,  and  the  tributaries  are  a 
network  of  small  feeder  streams  with  a 
combined  length  of  109.4  km  (Dube  and 
Jordan.  1982).  The  headwaters  are 
composed  mostly  of  hills  and  ridges, 
with  forests  of  spruce,  fir.  and 
hardwoods.  The  river  water  exhibits  a 
high  degree  of  red-brown  coloration 
caused  by  leaching  of  roots,  leaves,  and 
other  organic  materials  that  originate 
from  extensive  peat  bogs  in  the 
drainage.  The  bogs  provide  water  during 
dry  periods,  storage  during  wet  periods, 
and  moderate  discharge  in  the  basin 
(Dube  and  Jordan.  1982). 

The  Narraguagus  River  originates  at 
Eagle  Lake,  flows  through  Washington 
and  Hancock  Counties,  and  drains  an 
area  of  approximately  60,088  ha.  The 
mainstem  drops  a  total  of  124  m  over  a 
distance  of  69  km  to  the  head  of  tide  in 
Cherryfield  The  West  Branch  of  the 
Narraguagus,  a  major  tributary,  has  a 
drainage  area  of  appmximatelv  18.100 
ha  and  reaches  the  mainstem  J. 2  km 
upstream  from  the  head  of  tide.  There 
are  more  than  402  km  of  streams  and 


rivers  in  the  drainage  and  about  30  lakes 
and  ponds,  with  three  of  the  lakes 
exceeding  162  ha  in  size  (Baum  and 
Jordan.  1982).  The  topography  of  the 
headwaters  consists  of  rocky  hills  and 
ridges,  and  forests  that  are  primarily  a 
mix  of  spruce  and  fir  interspersed  with 
hardwoods.  There  are  large  blueberry 
barrens  in  the  watershed,  and  lands  are 
primarily  managed  for  berry  production 
and  forest  products. 

Cove  Brook  originates  as  a  series  of 
springs  and  hillside  drainages  and  flows 
northeast  into  the  Penobscot  River 
estuary  in  Penobscot  County.  The 
watershed  is  approximately  2.460  ha 
and  is  composed  of  16.6  km  of  stream 
and  two  permanent  tributaries.  The 
lower  reaches  of  the  river  have 
coldwater  fish  habitat  while  the  upper 
reaches  are  warm,  shallow  marshlands 
(Meister.  1962). 

The  Ducktrap  River  is  relatively  small 
compared  to  other  Atlantic  salmon 
rivers  in  Maine.  It  originates  in  Tilden 
Pond  in  Belmont  Township,  WaJdo 
County,  has  a  drainage  area  of 
approximately  9.324  ha.  and  flows  for  a 
distance  of  10.7  km  to  Lincolnville 
where  it  enters  Penobscot  Bay.  There  are 
four  ponds  in  the  drainage  and  two 
major  tributaries.  The  two  tributaries. 
Kendall  and  Black  Brooks,  enter  the 
mainstem  in  the  lower  portion  of  the 
drainage.  The  surrounding  area  is 
sparsely  settled,  and  former  agricultural 
lands  are  either  overgrown  or  reverting 
to  early  successional  growth.  The 
drainage  is  rugged  and  hilly,  and  in  the 
lower  portion  the  riverbanks  rise 
sharply  from  the  stream  to  heights  that 
exceed  30.5  ra  (Bryant.  1956). 

The  Sheepscot  River  originates  as  a 
series  of  hillside  springs  in  West 
Montville.  Waldo  County,  and  flows  a 
distance  of  54.7  km  to  the  estuary  near 
Alna.  The  West  Branch  of  the  river 
originates  at  Branch  Pond  in  Kennebec 
County,  flows  a  distance  of  24  km  and 
enters  the  mainstem  in  Sheepscot.  The 
Dyer  River,  the  largest  of  the  tributaries, 
has  a  length  of  27.3  km  and  flows  to  the 
estuar>-.  The  Sheepscot  River  drainage 
includes  24  lakes  and  ponds  and 
encompasses  an  area  of  59.052  ha.  The 
upper  portion  of  the  Sheepscot  River 
estuary  resembles  a  f]ord.  whereas  the 
lower  portion  is  typical  of  other  Gulf  of 
Maine  DPS  watersheds,  with  mud  flats 
and  salt  marsh  covering  large  areas. 
Sheepscot  Falls,  located  in  the  upper 
estuary,  is  an  area  composed  of  ledge, 
and  the  site  of  a  former  dam  (Meister. 
1982).  Land  within  the  watershed  was 
once  intensively  farmed,  but  the 
majority  is  now  forested.  Deposited 
glacial  material  provides  a  source  of 
boulder,  rubble,  and  cobble  in  the 
drainage. 


Population  .\bundance  of  the  Gulf  of 
Maine  DPS 

Species  abundance  is  a  critical 
concern  in  assessing  the  population 
status  of  a  species  under  the  ESA.  An 
examination  of  current  abundance 
compared  to  historical  levels  and 
analysis  of  recent  trends  were  used  to 
determine  the  status  of  Atlantic  salmon 
of  the  Gulf  of  Maine  DPS.  Documented 
returns  of  adult  Atlantic  salmon  to  the 
DPS  rivers  within  the  DPS  range 
surveyed  remain  low  relative  to 
conservation  escapement  goals  (U.S. 
Atlantic  Salmon  Assessment  Committee 
(USASAC).  1999).  Total  documented 
natural  (wild  &  stocked  fry)  Gulf  of 
Maine  DPS  spawner  returns  to  the  rivers 
of  the  Gulf  of  Maine  DPS  range  for  the 
past  5  years  are:  1995  (83):  1996  (74); 
1997(35):  1998  (23);  1999  (29) 
(preliminary  data).  It  must  be  noted  that 
counts  are  only  provided  for  rivers  with 
trapping  facilities  and  only  for  times 
that  those  facilities  are  operational  and 
therefore  do  not  represent  a  complete 
count  of  returns  of  the  DPS.  The  pre- 
fishery  abundance  index  of  North 
American  salmon  stocks  that  migrate  to 
the  Greenland  region  of  the  North 
Atlantic  Ocean  continues  to  be  low  in 
spite  of  apparently  improving  marine 
habitat  conditions  as  reflected  bv  ocean 
surface  temperature  data  in  the  past  few 
years  (North  Atlantic  Salmon  Work 
Group  (NASWG),  1999).  The  apparent 
non-response  to  improving  marine 
habitat  to  date  is  believed  to  be  due,  in 
part,  to  generally  depressed  spawning 
populations  in  North  American  home 
rivers  and  the  resultant  low  number  of 
juvenile  salmon  entering  the  ocean. 
Based  on  estimates  of  the  pre-fishery 
abundance  of  North  American  salmon 
stocks  in  the  West  Greenland  Sea 
provided  by  the  International  Council 
for  the  Exploration  of  the  Sea  (ICES), 
relatively  low  adult  returns  should  be 
anticipated  in  many  North  American 
salmon  rivers  again  in  1999  (NASWG. 
1999). 

Generally  speaking,  densities  of 
young-of-the-year  salmon  (D-t-)  and  parr 
(1+  and  2-t-)  remain  low  relative  to 
potential  carrying  capacity.  These 
depressed  juvenile  abundances  are  a 
direct  result  of  low  qdult  returns  in 
recent  years.  A  total  parr  population 
estimate  is  not  available  for  the  entire 
DPS. 

However,  the  Atlantic  Salmon 
Commission  (ASC)  and  NMFS  have 
conducted  a  basin-wide  parr  population 
study  on  the  Narraguagus  River  since 
1991.  The  1997  parr  pr^pulation  estimate 
in  the  Narraguagus  River  was  the 
highest  estimate  in  the  time  series  of 
data.  In  1997,  the  basin-wide  population 
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estimatp  of  1  *  diui  nldcr  parr  in  the 
Narraguagus  was  26.682.  an  increase  of 
113  percf'nt  from  the  1996  estimate 
(Beland  and  Dube,  1999).  The  basin- 
vvidt'  population  of  age  1+  and  older 
parr  on  the  Narraguagus  River  in  1998 
was  approximately  25,382,  a  5  percent 
decrease  from  the'l997  high  (USASAC, 

1999). 

Tho  NMFS  and  the  ASC  in  addition 
have  bet-n  conducting  a  study  on  the 
Narraguagus  River  monitoring 
outmigration  of  smelts  by  documenting 
timing  of  migration,  survival,  length, 
weight  and  numbfr  of  smolts  from  1996 
through  1999  {Kocik  etai,  1998a). 
These  studies  suggest  that  there  is  a  99 
percent  probability  that  overwinter 
freshwater  survival  from  1+  and  older 
parr  to  smoit  was  less  than  30  percent, 
the  minimum  estimate  cited  in  previous 
studies.  Survival  estimates  in  all  years 
are  substantially  lower  than  estimates 
previously  reported  in  scientific 
literature  and  previously  accepted 
estimates  for  this  region  (Blev,  1987; 
Blev  and  Moring.  1988;  Baum,  1997; 
Kocik  Pt  nl ,  1999)  Thus  freshwater 
production  is  below  rates  for  full 
freshwater  production.  These 
substantially  lower  survival  rates  could 
be  negatively  impac:ting  population 
recovery.  It  is  unknown  whether  these 
overwinter  freshwater  survival  rates  are 
typical  for  the  Narraguagus  River  on  a 
long-term  basis  or  if  they  are 
comparable  to  other  rivers  within  the 
Gulf  of  Maine  DPS  range.  NMFS  and 
ASC  researchers  illustrated  that  nearly 
130  percent  increases  in  l-*-  and  older 
parr  produ'  t!'>n  ii  u  •'  resulted  in  less 
than  ri  4  peri  I'lii  iin  l^■■l~-^■  in  smolt 
production.  Additionally,  these 
researchers  found  that  approximately 
half  of  these  emigrating  smolts  do  not 
reach  the  Gulf  of  Maine.  These 
preliminary  data  led  the  Services  to 
(f include  that  low  overwinter  and 
i-migration  survival  rates  may  be 
impeding  the  recovery  of  these 
populations  and  are  an  issue  of  concern. 

Given  the  data  reviewed  in  this 
section,  the  Services  conclude  that 
naturally  reproducing  Atlantic  salmon 
populations  of  the  Gulf  of  Maine  DPS 
.ire  at  extremely  low  levels  of 
abundance.  This  conclusion  is  based 
principally  un  the  facts  that  spawner 
abundance  is  below  10  percent  of  the 
number  required  to  maximize  juvenile 
production,  juvenile  abundance  indices 
are  lower  than  historical  counts,  and 
freshwater  smolt  production  is  less  than 
.\  third  of  estimated  capacity. 

(Conservation  Hatchery  Programs 

Broodstock  for  the  Dennys.  East 
Machias.  Machias,  Narraguagus  and 
Sheepscot  Rivers  are  held  at  Craig  Brook 


National  Fish  Hatchery  (CBNFH).  These 
broodstock  should  increase  the  effective 
population  size  for  these  rivers  (wild 
and  captive)  and  provide  a  buffer 
against  extinction.  Parr  were  collected 
from  the  Pleasant  River  and  were 
transferred  to  the  North  Attleboro 
National  Fish  Hatchery.  These  fish  were 
later  destroyed  due  to  the  presence  of  a 
newly  discovered  Atlantic  salmon 
disease-SSSV. 

The  response  of  Atlantic  salmon 
populations  to  supplemental  stocking 
programs  can  be  partially  evaluated 
based  on  juvenile  production,  but  adult 
returns  are  the  ultimate  evaluation 
stage.  It  takes  about  4  years  from  initial 
stocking  to  evaluate  population  level 
responses  since  there  is  a  lag  betw-een 
removal  of  parr  for  broodstock 
development,  the  subsequent  stocking 
of  their  offspring,  juvenile  assessments, 
and  adult  returns.  The  first 
opportunities  to  make  a  comprehensive 
evaluation  will  be  when  adults  of  fry- 
stocked  origin  (as  2  SW  fish)  potentially 
contribute  to  the  1999  spawning  run 
that  ends  in  October.  The  1999  returns 
are  from  the  moderately  high  fry 
stocking  levels  of  1995  for  the  Dennys, 
Machias,  and  Narraguagus  Rivers. 
Because  stocking  began  in  1996  in  some 
rivers,  it  will  not  be  known  until  2001 
if  fry-stocked  fish  will  contribute  a 
substantial  element  to  all  five  rivers 
with  river-specific  stocking  programs. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  ESA  (16  U.S.C.  1533) 
and  regulations  promulgated  to 
implement  the  listing  provisions  of  the 
ESA  (50  CFR  part  424)  set  forth  the 
procedures  for  adding  species  to  the 
Federal  list.  Section  4  also  requires  that 
listing  determinations  be  based  solely 
on  the  best  scientific  and  commercial 
data  available,  without  consideration  of 
possible  economic  or  other  impacts  of 
such  determinations.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
of  the  ESA.  These  factors  and  their 
application  to  the  Gulf  of  Maine  DPS  of 
Atlantic  salmon  are  described  below. 

(a)  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Habitat  or  Range 

Demonstrated  and  potential  impacts 
to  Atlantic  salmon  habitat  within  the 
DPS  watersheds  result  from  the 
following  causes:  (1)  Water  extraction; 
(2)  sedimentation:  (3)  obstructions  to 
passage  including  those  caused  by 
beaver  and  debris  dams  and  poorly 
designed  road  crossings:  (4)  input  of 
nutrients;  (5)  chronic  exposure  to 


insecticides,  herbicides,  fungicides,  and 
pesticides  (in  particular,  those  used  to 
control  spruce  budworm):  (6)  elevated 
water  temperatures  from  processing 
water  discharges;  and  (7)  removal  of 
vegetation  along  streambanks.  The  most 
obvious  and  immediate  threat  is  posed 
by  water  extraction  on  some  rivers 
within  the  DPS  range,  as  it  has  the 
potential  to  expose  or  reduce  salmon 
habitat. 

The  threat  of  blocked  passage  due  to 
debris  or  beaver  dams  is  an  annual 
event.  The  ASC.  Project  SHARE 
(Salmon  Habitat  and  River 
Enhancement),  and  the  Watershed 
Councils  have  demonstrated  an  ability 
to  annually  remove  or  reduce  that 
threat.  Impacts  from  chronic  exposure  to 
chemical  residues  in  the  water  are  a 
potential  threat  and  one  that  warrants 
further  investigation.  In  particular, 
potential  impacts  during  the  process  of 
smoltificafion  should  be  examined. 
Sedimentation  from  a  variety  of  sources 
also  warrants  closer  review  as  it  may  be 
altering  habitat  and  rendering  it 
incapable  of  supporting  Atlantic 
salmon.  Water  temperatures  in  the 
vicinity  of  processing  water  discharges 
should  be  monitored  to  determine  if 
they  make  habitat  unsuitable  for 
Atlantic  salmon.  Permit  exemptions  for 
agriculture  practices  should  be 
evaluated  to  determine  if  they  provide 
adequate  protection  of  riparian  habitat. 

All  of  these  potential  impacts  to 
Atlantic  salmon  habitat  need  to  be 
examined  in  more  detail  for  their 
individual  and  cumulative  impacts. 
Study  results  on  the  Narraguagus  River 
demonstrate  that  full  freshwater 
production  is  not  being  achieved 
despite  fry  stocking  efforts.  These 
results  could  mean  that  one  or  a 
combination  of  factors  within  the  rivers 
is  negatively  impacting  freshwater 
habitat  for  .Atlantic  salmon.  The 
relationship  between  these  factors  and 
freshwater  production  and  survival  of 
salmon  needs  to  be  studied  in  detail  so 
that  cause  and  effect  connections  can  be 
determined  or  ruled  out.  Corrective 
actions  can  then  be  implemented  as 
appropriate  to  enhance  recovery. 

Although  there  does  not  appear  to  be 
one  particular  habitat  issue  which  poses 
a  signific:ant  throat  by  itself,  the 
cumulative  impacts  from  habitat 
degradation  discussed  above  may 
reduce  habitat  quality  and  limit  habitat 
quantity  available  to  Gulf  of  Maine  DPS 
salmon  at  various  stages  in  their  life 
history  within  freshwater.  Given  current 
low  levels  of  abundance,  it  is  critical 
that  efforts  be  undertaken  to  better 
understand,  avoid,  minimize  and 
mitigate  these  factors. 
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(bj  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Atlantic  salmon  smolts  leave  their 
natal  rivers  in  New  England  in  the 
spring  and  begin  their  extensive  ocean 
migration.  The  migration  brings  them 
into  Newtuundland  waters  in  the  spring, 
along  the  Labrador  and  Greenland 
coasts  in  summer,  and  on  what  is 
believed  to  be  a  return  migration  back 
into  Newfoundland  waters  bv  earlv  fall. 
After  their  first  winter  in  the  ocean, 
North  American  Atlantic  salmon  stocks 
have  historically  been  the  target  of 
marine  fisheries  in  the  Labrador  Sea- 
West  Greenland  and  Atlantic  Canada 
regions  (MoUer  Jensen.  1986;  O'Connell 
et  ai.  1992).  To  put  the  effects  of 
alternate  harvest  levels  into  perspective, 
the  combined  harvest  of  1  SVV  Atlantic 
salmon  of  U.S,  origin  in  the  fisheries  of 
West  Greenland  and  Canada  averaged 
5.060  fish  and  returns  to  U.S.  rivers 
averaged  2.884  fish  from  1968  to  1989 
{hiternational  Council  for  the 
Exploration  of  the  Sea  {ICES)-NASWG, 
199.3).  To  indicate  the  extent  of 
exploitation,  the  ICES-NASWG 
calculated  the  potential  return  to  these 
rivers  in  the  absence  of  the  West 
Greenland  and  Canada  fisheries.  The 
ICES-NASWG  estimates  that  returns  of 
spawners  to  U.S.  rivers  could  have 
potentially  been  increased  by  2.5  times 
in  the  absence  of  West  Greenland  and 
Labrador  fisheries  (ICES-NASWG, 
1993). 

The  United  States  joined  with  other 
North  Atlantic  nations  in  1982  to  form 
NASCO  for  the  purpose  of  managing 
salmon  through  a  cooperative  program 
of  conser\'ation.  restoration  and 
enhancement  of  North  Atlantic  stocks. 
NASCX)  achieves  its  goals  by  controlling 
the  exploitation  bv  one  member  nation 
of  Atlantic  salmon  that  originated 
within  the  territory  of  another  member 
nation.  The  United  States'  interest  in 
N.'\SCO  stemmed  from  its  desire  to 
ensure  that  interception  fisheries  of  U.S. 
origin  fish  did  not  compromise  the  long- 
term  commitment  by  the  states  and 
federal  go\ernment  to  rehabilitate  and 
restore  New  England  Atlantic  salmon 
stocks.  Over  the  past  decade,  only 
90.000  wild  2SW  Atlantic  salmon 
(annual  a\erage)  have  returned  to  spawn 
in  U.S.  (3  percent)  and  Canadian  (97 
percent)  ri\ers.  Fishery  managers 
believe  that  the  annual  number  of 
returning  spawners  needed  to  sustain 
these  stocks  is  184,000  (ICES-NASWG, 
1999). 

In  1999,  as  in  1998.  U.S.  Atlantic 
salmon  were  not  subjected  to  a 
commercial  fisher\'  during  their  marine 
migration.  .A  minor  interception  fishery 


was  conducted  off  West  Greenland,  but 
it  was  limited  to  the  needs  for  internal 
Greenland  consumptive  use  only-  On 
February  5.  1999.  the  Department  of 
Fisheries  and  Oceans.  Canada, 
announced  adoption  of  the 
precautionary'  approach  as  evidenced  by 
a  continued  closure  of  the  commercial 
fishery  for  both  Newfoundland  and 
Labrador  for  an  additional  3  years. 
(Further  restrictions  on  Canadian 
recreational  fisheries  were  also 
announced,  including  the  requirement 
to  only  use  barbless  hooks  for  angling  in 
Newfoundland  and  Labrador,  and 
coordination  with  Watershed 
Management  groups.) 

In  October  1987,  the  New  England 
Fishery  Management  Council  prepared  a 
Fishery  Management  Plan  (FMP)  to 
establish  L'.S.  management  authority 
over  all  Atlantic  salmon  of  U.S.  origin 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq.  The  FMP  was 
intended  to  safeguard  U.S.  Atlantic 
salmon,  protect  the  U.S.  investment  in 
the  State/Federal  restoration  program, 
and  strengthen  the  U.S.  position  in 
international  negotiations.  The  FMP 
prohibits  possession  of  Atlantic  salmon 
in  the  Exclusive  Economic  Zone  (EEZ). 

Starting  in  the  1980s,  as  runs 
decreased,  the  Maine  Atlantic  Sea  Run 
Salmon  Commission  imposed 
increasingly  restrictive  regulations  on 
the  recreational  harvesting  of  Atlantic 
salmon  in  Maine.  The  allowable  annual 
harvest  per  fisherman  was  reduced  by 
the  State  from  ten  salmon  in  the  1980s 
to  one  grilse  in  1994.  In  1995. 
regulations  were  promulgated  to  allow- 
only  catch  and  release  fishing  for 
Atlantic  salmon  in  Maine,  closing  the 
last  remaining  recreational  harvest 
opportunities  for  sea  run  Atlantic 
salmon  in  the  United  States.  From  the 
1960s  through  the  early  1980s,  the 
average  exploitation  rate  in  Maine  rivers 
has  been  estimated  to  range  from 
approximately  20  percent  to  over  25 
percent  of  the  run  (Beland,  1984;  Baum, 
1997).  In  retrospect,  this  level  of  harvest 
was  likely  too  high,  especially  in  light 
of  the  extensive  intercept  commercial 
harvest  at  that  time.  In  1993,  the 
documented  sport  catch  of  sea-run 
.Atlantic  salmon  in  Maine  was  659  fish, 
with  152  killed  and  507  released 
(USASAC.  1994).  The  USASAC  reported 
that  in  1997  and  1998  there  were  33  and 
20  fish,  respectively,  caught  and 
released  within  the  range  of  the  DPS.  To 
date,  12  Atlantic  salmon  have  been 
caught  and  released  within  the  range  of 
the  DPS  in  1999. 

Atlantic  salmon  parr  remain 
vulnerable  to  harvest  by  trout  anglers, 
and  mortalitv  associated  with  this 


activity  has  been  documented.  Recent 
indications  are  that  poaching  activity 
occurs  at  fairly  low  levels  on  Maine 
rivers.  Recent  low  returns  of  wild  adult 
salmon  to  Maine  rivers  highlight  the 
importance  of  continuing  assessment  of 
any  source  of  mortality  that  mav  pose  a 
risk  to  the  DPS. 

Both  commercial  and  recreational 
harvest  of  Atlantic  salmon  historically 
played  a  role  in  the  decline  of  the  Gulf 
of  Maine  DPS  of  Atlantic  salmon.  The 
Canadian  commercial  fishery  in 
Newfoundland  and  Labrador  is  under  a 
moratorium  for  the  next  3  years,  and  the 
West  Greenland  commercial  fishery  will 
continue  as  an  internal  use  only  fishery 
through  the  2000  fishing  season. 
Continuation  of  the  internal  use  fishery 
in  Greenland  poses  a  reduced  but 
continuing  threat  to  the  Gulf  of  Maine 
DPS  of  Atlantic  salmon.  The  best 
available  scientific  data  support  the 
advice  of  technical  experts  in  Maine 
that  no  directed  recreational  catch  and 
release  fishery  should  be  carried  out 
given  existing  stock  conditions. 
Continuation  of  the  existing  directed 
catch  and  release  fishery  poses  a  threat 
of  mortality  or  injury  to  the  Gulf  of 
Maine  DPS  of  Atlantic  salmon. 
Recreational  fishing  targeting  other 
species  also  has  the  potential  to  result 
in  incidental  catch  of  various  life  stages 
of  Atlantic  salmon  that  could  result  in 
their  injury  or  death.  These  fisheries 
also  pose  a  potential  threat  to  Atlantic 
salmon.  The  one  documented  poaching 
event  in  1998  indicates  that  poaching 
continues  to  pose  a  potential  threat  to 
Atlantic  salmon.  Continued 
enforcement  efforts  and  adequate 
penalties  are  essential  to  minimize  this 
threat. 

(c)  Disease  or  Predation 

Fish  diseases  have  always  represented 
a  source  of  mortality  to  Atlantic  salmon 
in  the  wild,  though  the  threats  of  major 
loss  due  to  disease  are  generally 
associated  with  salmon  aquaculture. 
The  level  of  threat  from  disease  has 
remained  relatively  static  until  the  last 
3  years.  Three  recent  events  that  have 
increased  our  concern  for  disease  as  a 
threat  to  the  DPS  are:  (1)  The 
appearance  of  ISA  virus  in  1996  on  the 
North  American  continent  within  the 
range  of  possible  exposure  of  migrant 
DPS  salmon:  (2)  the  discovery  in  1998 
of  the  retrovirus  SSSV  within  the  DPS 
population:  and  (3)  the  new  information 
available  in  1999  on  the  potential 
impact  of  coldwater  disease  (CWD)  on 
salmon. 

Wild  parr  were  taken  from  the 
Pleasant  River.  Maine,  in  1995  (180). 
1996  (80).  and  1997  (164)  and  held  in 
isolation  at  the  North  Attleboro  National 
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Kish  Hat(  licrv  and  a  private  hatchery  in 
Df'blois.  Maine,  for  the  purposes  of 
rearing  the  fish  to  sexual  maturity, 
spawning  them,  and  returning  progeny 
back  to  the  Pleasant  River.  Mortalities 
associated  with  tumors  in  the  viscera 
(particularly  the  swimbladder)  began  to 
appear  in  the  salmon  at  North  Attleboro 
in  1997  and  continued  in  1998.  Cornell 
L'niversity  scientists  identified  the 
(  ausative  agent  as  a  retrovirus  named 
.SS.S\'  that  had  never  been  previously 
(IfKumented  ex(  epi  once  in  Scotland  in 
the  197ns  Virus-positive  fish  from 
\nrth  Attleboro  were  moved  to  a 
quarantine  facility  at  the  USGS  BRD 
farilitv  in  Leetnwn,  West  Virginia,  to 
obtain  detailed  information  about  the 
virus 

I'lcasant  River  fish  at  the  Deblois 
Hatchery  were  also  found  to  be  positive 
t(ir  the  virus,  though  no  disease  or 
iii'irtalitv  occurred.  Further  testing  of 
u  ild  salnuin  ht^ld  as  broodstock  at  the 
Oaig  Broot.  NFH  showed  that  the  virus 
was  present  in  carrier  state  in  8 
individuals  of  over  500  tested.  Some  of 
thfsf'  individuals  had  been  in  captivity 
for  several  years,  and  others  were  only 
rpcpntly  captured  and  held  in  isolation. 
The  implications  are  that  the  virus 
HXists  at  some  level  in  wild  populations 
and  has  been  present  at  least  for  several 
years.  The  virus  has  demonstrated  its 
ability  to  cause  lethal  disease  at  least 
under  conditions  that  existed  at  one 
hatchery  and  therefore  must  be 
( (insiderod  as  a  potential  threat. 
However,  its  presence  in  a  carrier  state 
in  two  other  hatcheries,  some  for  several 
\»Mrs.  without  any  clinical  indication  of 
(iiscisp.  and  the  lack  of  any  obsen'ation 
of  svmptoms  in  wild  populations 
--uiH^fst  that  the  threat  of  disease  from 
S.SSV  is  limited.  Until  future  research  or 
'■xperience  provides  additional 
information,  the  threat  associated  with 
this  virus  remains  uncertain. 

The  second  virus  that  represents  a 
rt'latively  new  threat  to  the  DPS  is  the 
causative  agent  of  ISA.  This  virus  causes 
lethal  disease  in  maturing  salmon  held 
in  salt  water.  Discovered  in  1984,  it  was 
known  only  in  Norway  prior  to  1996, 
when  it  was  diagnosed  in  aquaculture 
sea  pens  in  New  Brunswick,  Canada. 
The  following  year  it  was  found  in 
Scotland.  Since  the  completion  of  the 
1999  Status  Review,  monitoring  in  the 
Magaguadavic  River  in  New  Brimswick 
hv  the  Atlantic  Salmon  Federation  has 
I  (infirmed  both  aquaculture  escapees 
and  wild  fish  infected  with  the  ISA 
virus.  There  is  no  known  control  of  the 
disease  except  removal  offish  held 
within  5  km  of  an  infected  site.  An 
t'xtensivp  survey  of  Maine  aquaculture 
nperati(ms  founfl  no  ISA  virus  present 
within  the  United  States.  The  New 


Brunswick  Province  tias  taken  extensive 
actions  to  control  the  spread  of  the 
virus,  but  the  affected  Canadian 
aquaculture  operations  are  in  proximity 
to  U.S.  pen  sites.  Thus  the  virus  does 
represent  a  potential  threat  if  it  becomes 
established  in  U.S.  pens  near  the  rivers 
and  migration  routes  used  by  the  Gulf 
of  Maine  DPS  of  Atlantic  salmon. 

CWD.  caused  by  the  bacterium 
Flavobacterium  psychrophilum.  has 
recently  been  found  to  be  a  potentially 
serious  problem  to  Atlantic  salmon  in 
New  England  waters.  New  information 
from  ongoing  studies  bv  the  Biological 
Research  Division  (BRD)  of  the  U.  S. 
Geological  Service  (USGS)  at  their 
Leetown  Science  Center  have  shown 
that  the  pathogen  induces  pathology 
and  subsequent  mortality  among 
juvenile  Atlantic  salmon  and  that  the 
pathogen  is  vertically  transmitted  from 
carrier  sea-run  adults  to  offspring  via 
the  eggs. 

Predation  has  always  been  a  factor 
influencing  salmon  numbers,  but  under 
conditions  of  a  healthy  population, 
would  not  be  expected  to  threaten  the 
continued  existence  of  that  population. 
The  threat  of  predation  on  the  Gulf  of 
Maine  DPS  of  Atlantic  salmon  is 
significant  today  because  of  the  ven,' 
low  numbers  of  adults  returning  to 
spawn  and  the  dramatic  increases  in 
population  levels  of  some  predators. 
These  include  cormorants,  striped  bass, 
and  several  species  of  seals.  Most  rivers 
within  the  DPS  range  do  not  contain 
dams  that  delay  and  concentrate  salmon 
smolts  and  make  them  more  vulnerable 
to  cormorant  attacks.  Also,  the  recovery 
of  striped  bass  populations  over  the  past 
decade  is  concentrated  more  in  rivers 
south  of  the  DPS  range.  Furthermore, 
cormorants  and  striped  bass  are 
transitory  predators  impacting  migrant 
juveniles  in  the  lower  river  and 
estuarine  areas.  Seals,  however,  have 
reached  high  population  levels  not 
reported  before,  and  salmon  remain 
vulnerable  to  seal  predation  through 
much  of  their  range. 

(dj  Inadequacy  of  Existing  Regulatory 
Mechanisms 

A  variety  of  State  and  Federal  statutes 
and  regulations  seek  to  address 
potential  threats  to  Atlantic  salmon  and 
their  habitat.  These  laws  are 
complemented  by  international  actions 
under  NASCO  and  many  interagency 
agreements  and  State-Federal 
cooperative  efforts.  Implementation  and 
enforcement  of  these  laws  and 
regulations  could  be  strengthened  to 
further  protect  Atlantic  salmon.  The 
appropriate  State  and  Federal  agencies 
have  established  coordination 
mechanisms  and  have  joined  with 


private  industries  and  landowners  in 
partnerships  for  the  protection  of 
Atlantic  salmon.  These  partnerships 
will  be  critical  to  the  recovery  of  the 
species.  Existing  regulatory  mechanisms 
either  lack  the  capacity  or  have  not  been 
implemented  adequately  to  decrease  or 
remove  the  threats  to  wild  Atlantic 
salmon.  The  discussion  that  follows  will 
focus  on  those  laws  which  are  not 
sufficient  to  deal  with  threats,  or,  if 
adequate,  are  not  being  applied  or 
enforced.  Major  threats  continue  to  be 
poor  marine  survival,  wafer 
withdrawals,  recreational  fishing 
mortality,  disease,  and  aquaculture 
impacts,  especially  interaction  with 
European  strain  and  hybrid  (European/ 
North  American)  salmon. 

(1)  Water  Withdrawals 

Maine  has  made  substantial  progress 
in  regulating  water  withdrawal  for 
agricultural  use.  The  Land  and  Water 
Resource  Council  and  the  Land  Use 
.Regulator\'  Commission  (LURC)  must 
approve  requests  for  withdrawals  for 
irrigation,  and  can  curtail  withdrawals  if 
water  levels  go  below  what  is 
considered  necessary  for  the  well  being 
of  the  species.  In  1999  the  LURC  ruled 
to  limit  the  amount  f)f  wafer  that  could 
be  drawn  from  the  Pleasant, 
Narraguagus  and  Machias  Rivers.  The 
State  Department  of  Environmental 
Protection  is  developing  a  rule  to 
address  withdrawals  on  a  state-w-ide 
basis.  At  this  point,  water  withdrawals 
in  unorganized  towns  are  not  regulated. 

(2)  Recreational  Fishing  Mortality 

Maine  currently  allows  catch  and 
release  salmon  fishing  in  the  DPS  rivers. 
The  ASC  can  promulgate  regulations 
governing  salmon  fishing,  and  in  the 
past  its  predecessor,  the  Atlantic 
Salmon  Authority,  reduced  the  season 
by  closing  it  in  Julv  and  August  when 
water  temperatures  are  normallv  highest 
and  the  risk  of  mortality  is  higher.  In 
1998.  the  Maine  Atlantic  Salmon 
Technical  Advisor.^  Committee  advised 
that  there  should  be  no  directed  catch 
and  release  fishery  for  Atlantic  salmon. 
Despite  that  advice,  the  fishery  remains 
open.  However,  regulations  to  close  the 
directed  fishery  ha\  e  been  proposed 
recently. 

(3)  Disease 

The  European  ISA  \irus  has  become 
established  in  North  American 
aquaculture  fish  in  proximity  to  Atlantic 
salmon  in  the  DPS.  Also,  the  occurrence 
of  a  heretofore  unknown  retrovirus, 
SSSV.  is  not  yet  specifically  addressed 
by  any  regulations.  These  recent  disease 
episodes  have  impacted  the  Services' 
river-specific  stocking  program  in  that 


Federal  Register    Vol.  64.  Nn    221 /Wednesdav.  N 


n\enihpr 


17.   199M  'Prnpnspd  Rules 


62635 


Pleasant  River  broodstock  had  to  be 
destroyed. 

(4)  Aquaculture 

The  risks  inherent  in  wild  stocks 
interacting  with  aquaculture  escapees 
have  increased  significantly  from  2 
years  ago  when  the  Services  believed 
that  certain  restrictions  on  the 
unportation  and  use  of  foreign  salmon 
stocks  were  in  place  and  enforced.  The 
Maine  State  law  (PL  1991  c381  sub 
section  2)  restricts  importing  of  fi5h  and 
eggs  but  fails  to  restrict  importing  of 
European  milt,  thus  enabling  expansion 
of  the  use  of  hybrids  between  European 
and  North  American  salmon  in 
aquaculture.  Also,  permit  holders  have 
continued  to  use  European  strain  or 
hybrids  in  violation  of  their  U.S.  Army 
Corps  of  Engineers  permits,  which  were 
issued  in  reliance  on  applications  which 
stated  that  no  European  strain  or 
hybrids  would  be  placed  in  cages. 

(ej  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  Maine  Atlantic  salmon 
aquaculture  industry  is  currently 
composed  of  12  companies,  at  33  sites 
with  a  total  of  773  cages  covering  800 
leased  acres  of  water.  Farms  are 
concentrated  in  Cobscook  Bay  near 
Eastport.  Maine,  but  are  located  as  far 
south  as  the  Sheepscot  River,  although 
that  site  currently  does  not  grow 
.■\tlantic  salmon.  The  industry  in 
Canada,  just  across  the  border,  is 
approximately  twice  the  size  of  the 
Maine  industr\'. 

Atlantic  salmon  that  escape  from 
farms  and  hatcheries  pose  a  threat  to 
native  Atlantic  salmon  populations  in 
coastal  Maine  rivers.  Escapement  and 
resultant  interactions  with  native  stocks 
are  expected  to  increase  given  the 
continued  operation  of  farms  and 
growth  of  the  industry  under  current 
practices.  There  is  a  potential  for 
escaped  farmed  salmon  to  disrupt  redds 
of  wild  salmon,  compete  with  wild 
salmon  for  food  and  habitat,  interbreed 
with  wild  salmon,  transfer  disease  or 
parasites  to  wild  salmon,  and/or 
degrade  benthic  habitat  (Clifford,  1997; 
Youngson  et  a/.,  1993;  Webb  et  al.  1993: 
Windsor  and  Hutchinson,  1990; 
Saunders.  1991).  A  comparison  study  in 
Canada  revealed  that  survival  of  wild 
post-smolts  moving  from 
Passamaquoddy  Bay  to  the  Bav  of 
Fundy  was  inversely  related  to  the 
density  of  aquaculture  cages  (DFO, 
1999).  Finallv,  there  has  been  recent 
concern  over  potential  interactions 
when  wild  adult  salmon  migrate  past 
closely  spaced  cages,  creating  the 
potential  for  behavioral  interactions, 
disease  transfer  or  interactions  with 


predators  (DFO,  1999;  Crozier,  1993: 
Skaala  and  Hindar.  1997;  Carr  et  al, 
1997;  Lura  and  Saeerov.  1991). 

Atlantic  salmon  that  either  escaped  or 
were  released  from  aquaculture  facilities 
have  been  found  in  the  St.  Croix, 
Penobscot.  Dennys,  East  Machias,  and 
Narraguagus  rivers  in  the  United  States. 
(Baum,  1991;  USASAC.  1996.  1997).  In 
1994  and  1997.  escaped  farmed  fish 
represented  89  percent  and  100  percent, 
respectively,  of  the  documented  run  for 
the  Dennys  River,  and  in  1995,  22 
percent  of  the  documented  run  for  the 
Narraguagus  River.  Escaped  farmed 
salmon  have  also  been  documented  as 
an  incidental  capture  in  the  recreational 
fishery,  and  observed  in  the  Boyden, 
Hobart,  and  Pennamaquan  Rivers,  The 
first  aquaculture  escapee  in  the  State  of 
Maine  was  documented  in  1990,  and  the 
first  sexually  mature  escapee  was 
documented  in  1996.  Escaped  farmed 
fish  are  of  great  concern  in  Maine 
because  even  at  low  numbers  they  can 
represent  a  substantial  portion  of  fish  in 
some  rivers.  Also,  populations  at  low 
levels  are  particularly  vulnerable  to 
genetic  intrusion  or  other  disturbance 
caused  by  escapees  (DFO,  1999; 
Hutchings,  1991).  Preliminary  results 
from  the  1999  wild  smolt  assessment 
project  in  the  Pleasant  River  suggest  that 
several  outmigrating  smolts  were  of 
hatcher\'  origin  based  on  fin  condition 
(Kocik  et  ay.,1999,  unpublished  data). 

Given  current  aquacuUure  practices, 
the  Services  have  opposed  the  use  of 
reproductively  viable  European  strains 
(pure  and  hybrid)  of  Atlantic  salmon 
within  North  America.  This  opposition 
is  based  on  genetic  studies  that 
demonstrate  that  there  are  significant 
differences  between  North  American 
and  European  Atlantic  salmon  (King  et 
al.  1999),  and  the  advice  from 
geneticists  that  interbreeding  among 
genetically  divergent  populations 
negatively  impacts  natural  populations 
(Utter,  1993;  Verspoor,  1997;  Youngson 
and  Verspoor,  1998).  The  introgression 
by  non-North  American  Atlantic  salmon 
stock.s  presents  a  substantial  threat  of 
disrupting  the  genetic  integrity  of  North 
American  stocks  and  threatens  fitness 
through  outbreeding  depression. 

Farm-raised  Atlantic  salmon  can 
escape  frc.im  both  sea  cages  and 
freshwater  hatcheries  and  enter  rivers 
within  the  Gulf  of  Maine  DPS  range  as 
sexually  mature  adults  and  precocious 
male  parr  .'\\  ailable  genetic  data  and 
visual  observations  indicate  that 
aquaculture  escapees  may  have 
successfully  interbred  with  wild 
.•\tlantic  salmon.  Under  current 
aquaculture  practices,  this  problem  will 
persist  because  the  escapement  of 
aquaculture  salmon  ami  their 


interactions  with  wild  stocks  are 
expected  to  increase  with  the  continued 
operation  and  growth  of  the  industry  in 
the  State  of  Maine. 

There  is  a  significant  potential  for 
escaped  aquaculture  salmon  to  disrupt 
redds  of  wild  salmon,  compete  with 
wild  salmon  for  food  and  habitat, 
interbreed  with  wild  salmon,  and 
transfer  disease  or  parasites  to  wild 
ssdmon.  The  threat  of  these  interactions 
is  considered  critical,  given  the  fact  that 
wild  salmon  stocks  within  the  DPS 
range  are  at  low  abundance  levels,  and 
are  particularly  vulnerable  to 
disturbances  caused  by  escaped 
aquaculture  salmon. 

Studies  have  characterized  the 
potential  permanent  effect  of  salmon 
escapes  from  farms  on  the  genetic 
differentiation  among  wild  stocks. 
Atlantic  salmon  populations  of  sizes 
similar  to  those  found  within  the  Gulf 
of  Maine  DPS.  are  the  most  vulnerable 
to  immigrations  from  aquaculture 
escapees.  These  immigration  events  may 
be  one  of  the  most  significant  ways  in 
which  aquaculture  salmon  affect  the 
genetic  structure  of  wild  populations. 
While  natural  selection  may  be  able  to 
purge  wild  populations  of  maladaptive 
genetic  traits,  regularly  occurring 
genetic  interaction  between  aquaculture 
salmon  and  wild  populations  makes  this 
considerably  less  likely.  Thus,  scientific 
literature  indicates  that  interactions 
between  wild  and  aquaculture  salmon 
may  lead  to  decreased  numbers  of  wild 
Atlantic  salmon,  and  in  the  extreme,  to 
extirpation  of  the  wild  stock. 

Comprehensive  protective  solutions 
to  minimize  the  threat  of  interactions 
between  wild  and  aquaculture  salmon 
have  not  been  implemented.  In  1997 
and  1998.  the  Services  worked  with 
industry  and  State  representatives  in  an 
attempt  to  eliminate  further  importation 
of  European  stocks,  remove  pure 
European  strain  from  marine  cages,  and 
phase  out  the  holding  of  North 
American/European  hybrids.  These 
discussions  were  unsuccessful.  In  July 
of  1999  the  Services  initiated 
discussions  directly  with  the  Maine 
Department  of  Marine  Resources  (the 
State  agency  responsible  for  aquaculture 
industry  regulation).  These  discussions 
were  only  partially  successful, 

Marine  survival  rates  continue  to  be 
low  for  U.S.  stocks  of  Atlantic  salmon, 
and  the  subsequent  low  abundance  of 
salmon  impedes  recoverj'  of  the  DPS. 
Scientists  have  attributed  natural 
mortality  in  the  marine  envirorunent  to 
sources  that  include  stress,  predation. 
starvation,  disease  and  parasites,  and 
abiotic  factors.  In  addition,  scientific 
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studies  indicate  that  year-to-year 
^  ariation  in  return  rates  of  U.S.  salmon 
Ntnrks  is  generally  synchronous  with 
other  North  Atlantic  stocks.  This 
information  suggests  that  the  trend  in 
return  rates  is  the  result  of  factors  that 
ot.cur  when  the  stocks  are  in  the  North 
.Atlantic:,  particularly  the  Labrador  Sea. 
.S(  ientists  have  concluded  that  a 
>ignificant  proportion  of  the  variation  in 
recruitment  or  return  rate  is  attributed 
to  post-smolt  survival.  However,  the 
factors  responsible  for  reduced  post- 
smolt  survival  are  not  well  understood. 

Basis  for  Determination 

.Section  4(b)(lHA)  of  the  ESA  (16 
r  S.C.  ln33(b)(l)(A))  states  that 
determinations  required  by  the  ESA  will 
be  made  solei\'  on  the  basis  of  the  best 
scientific  and  commercial  data  available 
.ifter  conducting  a  review  of  the  status 
of  the  species  and  after  taking  into 
account  those  efforts,  if  any.  being  made 
bv  anv  State  or  foreign  nation,  or  any 
political  subdivision  of  a  State  or 
foreign  nation,  to  protect  such  species. 
whether  by  predator  control,  protection 
of  habitat  and  food  supply,  or  other 
conservation  practices,  within  any  area 
under  its  lurisdiction.  or  on  the  high 
seas. 

The  Gulf  of  Maine  DPS  of  Atlantic 
salmon  is  discrete  and  significant  and 
therefore  satisfies  the  Services'  criteria 
tor  distinctness  as  outlined  in  the 
Services'  DPS  policy.  There  was  a 
dramatic  decline  in  spawner  abundance 
in  the  mid  lysOs.  and  the  number  of 
returning  adult  Gulf  of  Maine  DPS  of 
.\tlantic  salmon  remains  low.  Critically 
low  adult  returns  make  the  DPS 
especiallv  vulnerable  and  genetically 
susceptible  to  threats.  Early  juvenile 
abundance  has  increased  due  to  fry  and 
broodstock  stocking,  but  based  on 
results  in  the  Narraguagus  River,  this 
increase  does  not  directly  translate  into 
commensurate  increases  in  abundance 
of  smolts  Marine  survival  rates 
( (intinue  to  be  low  for  U.S.  stocks  of 
.Atlantic  salmon,  and  the  low  abundance 
of  naturally  spawning  Atlantic  salmon 
impedes  recover}  of  the  DPS.  The  Gulf 
of  Maine  DPS  of  Atlantic  salmon  has 
persisted  in  a  unique  setting  in  the 
United  States,  and  its  loss  as  the  only 
naturallv  spawning  stock  in  the  United 
States  would  be  a  significant  loss.  The 
existence  and  genetic  integritv  of  the 
DPS  must  be  preserved  so  that  the  DPS 
can  naturallv  adapt  to  changing  future 
(onditicms  in  the  freshwater  and  marine 
environment 

Under  the  first  listing  factor,  present 
or  threatened  destruction,  modification, 
or  curtailment  of  habitat  or  range,  the 
following  threats  to  .Atlantic  salmon 
habitat  within  the  DPS  watersheds  were 


identified:  (1)  Water  extraction:  (2) 
sedimentation;  (3)  obstructions  to 
passage  caused  by  beaver  and  debris 
dams,  poorly  designed  road  crossings, 
and  dams;  (4)  input  of  nutrients;  (5] 
chronic  exposure  to  insecticides, 
herbicides,  fungicides,  and  pesticides; 
(6)  elevated  water  temperatures  from 
processing  water  discharges;  and  (7) 
removal  of  vegetation  along 
streambanks. 

Efforts  are  underway  to  better 
understand  and  balance  the  needs  of 
Atlantic  salmon  and  the  water  use  needs 
of  the  agriculture  industry.  Until  this 
process  is  completed,  the  threat  of 
excessive  or  unregulated  water 
withdrawal  remains.  Sedimentation 
from  a  variety  of  sources  also  warrants 
closer  review  as  it  may  alter  habitat  and 
render  habitat  incapable  of  supporting 
optimum  Atlantic  salmon  production, 
resulting  in  reduced  survival  of  one  or 
more  age  classes.  Recent  studies 
indicate  that  full  freshwater  production 
potential  is  not  being  achieved  despite 
fry  stocking  efforts.  These  results 
suggest  that  a  factor  or  factors  within  the 
rivers  may  be  negatively  impacting 
freshwater  habitat  for  Atlantic  salmon. 
Although  it  is  difficult  to  isolate  and 
evaluate  the  impact  of  individual  threats 
to  habitat,  the  available  information 
indicates  that  cumulative  impacts  of 
these  threats  pose  a  significant  threat  to 
Atlantic  salmon  stocks. 

Under  the  second  listing  factor,  both 
commercial  and  recreational  harvest  of 
Atlantic  salmon  historically  played  an 
important  role  in  the  decline  of  the  DPS 
of  Atlantic  salmon.  Continuation  of  the 
internal  use  fishery  in  Greenland  poses 
a  reduced  but  continuing  threat  to 
Atlantic  salmon  in  the  DPS. 
Continuation  of  the  existing  directed 
catch  and  release  fishery  may  cause 
mortality  or  injury  to  the  Gulf  of  Maine 
DPS  of  Atlantic  salmon.  Recreational 
fishing  targeting  other  species  also  may 
result  in  incidental  catch  of  Atlantic 
salmon  in  various  stages  of  their  life 
cycle.  Mortality  from  fishing  increases 
the  threat  to  Atlantic  salmon  survival. 

The  impact  of  predation  and  disease 
was  examined  under  the  third  listing 
factor  and  was  found  to  have  increased 
since  the  1995  Status  Review.  Predation 
has  always  been  a  factor  influencing 
salmon  numbers,  but  would  not  be 
expected  to  threaten  the  continued 
existence  of  a  healthv  population.  The 
threat  to  the  DPS  of  predation  is 
significant  today  because  of  the  very 
low  numbers  of  adults  returning  to 
spawn  and  the  dramatic  increases  in 
population  levels  of  some  predators 
known  to  prey  on  salmon.  These 
include  cormorants,  sea  birds,  striped 
bass,  and  several  species  of  seals. 


Fish  diseases  have  always  represented 
a  source  of  mortalitv  to  Atlantic  salmon 
in  the  wild,  though  the  threats  of  major 
loss  due  to  disease  are  generally 
associated  with  salmon  aquaculture. 
Three  recent  events,  occurring  during 
the  last  2  years,  have  increased  the 
concern  for  disease  as  a  threat  to  the 
DPS:  (1)  The  appearance  of  ISA  virus  in 
1996  on  the  North  American  continent 
within  the  range  of  the  possible 
exposure  of  migrant  DPS  salmon:  (2)  the 
discover*'  in  1998  of  the  retrovirus  SSSV 
within  a  DPS  population;  and  (3)  the 
new  information  available  in  1999  on 
the  potential  impact  of  CWD  on  salmon. 
The  nature  of  these  three  specific 
developments  in  terms  of  direct  loss  to 
the  DPS  from  disease  in  the  wild  is 
extremely  difficult  to  assess. 

Observations  to  date  suggest  that 
direct  mortality  mav  not  be  the  major 
threat  to  the  DPS  from  these  diseases. 
However,  there  is  an  indirect  threat 
through  the  impact  of  these  diseases  on 
the  river-specific  fish  culture  program 
implemented  on  six  rivers  to  enhance 
maintenance  and  recovery  of  these 
imperiled  populations.  The  impacts  of 
ISA.  SSSV.  and  CWD  appear  to  be 
magnified  when  fish  are  held  in  culture 
environments.  Diseases  significantly 
degrade  the  effectiveness  of  fish  culture 
techniques  as  a  recoverv  tool  and 
strategy  for  stock  enhancement.  The 
level  of  threat  to  the  perpetuation  and 
recovery  of  the  DPS  from  salmon 
disease  has  significantly  increased  in 
the  past  2  years. 

Under  the  fourth  listing  factor,  the 
Services  examined  regulatorv 
mechanisms  for  their  ability  to  protect 
the  Gulf  of  Maine  DP.S.  A  variety  of 
State  and  Federal  environmental 
statutes  and  regulations  are  in  place  to 
address  potential  threats  to  Atlantic 
salmon  and  their  habitat.  These  laws  are 
complemented  by  international  actions 
under  NASCO  and  many  interagency 
agreements  and  State-Federal 
cooperative  efforts.  Implementation  and 
enforcement  of  these  laws  and 
regulations  must  be  strengthened  to 
adequatelv  protect  Atlantic  salmon. 

Aquaculture  practices  were  examined 
under  the  fifth  listing  factor,  other 
natural  or  manmade  factors  affecting  the 
continued  existence  of  the  DPS. 
Aquaculture  Atlantic  salmon  escape 
during  freshwater  rearing,  transport,  or 
sea  cage  grow  out  and  enter  rivers 
within  the  Gulf  of  Maine  DPS  range. 
Available  genetic  data  and  visual 
observations  indicate  that  aquaculture 
escapees  may  have  successfully 
interbred  with  wild  Atlantic  salmon. 
Under  current  aquaculture  practices, 
this  problem  will  persist  because  the 
escape  of  aquaculture  salmon,  and  their 
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interactions  with  wild  stocks,  is 
expected  to  increase  with  the  continued 
growth  of  the  aquaculture  industry  in 
the  State  of  Maine.  Escaped  aquaculture 
salmon  have  been  documented  to 
disrupt  redds  of  wild  salmon,  compete 
with  wild  salmon  for  food  and  habitat, 
interbreed  with  wild  salmon,  and 
transfer  disease  or  parasites  to  wild 
salmon.  This  interaction  is  of  grave 
concern,  particularly  when  the  escapees 
are  not  of  North  American  origin.  The 
expanding  use  of  reproductively  viable 
European  strain  of  Atlantic  salmon  by 
the  aquaculture  industry  has  greatly 
increased  the  level  of  risk  of  negative 
consequences  from  introgression  of 
aquaculture  stock  into  wild  populations. 
The  scientific  literature  indicates  that 
interactions  between  wild  and 
aquaculture  salmon  in  the  DPS  range 
may  lead  to  decreased  numbers  of  the 
Guif  of  Maine  DPS  of  Atlantic  salmon, 
and  in  the  extreme,  to  extirpation  of  the 
wild  stock.  There  are  no  comprehensive 
protective  solutions  in  place  to 
minimize  the  threat  of  interactions 
between  wild  and  aquaculture  salmon. 
The  threat  created  by  these  interactions 
is  considered  critical,  given  that  the 
Gulf  of  Maine  DPS  of  Atlantic  salmon  is 
at  low  abundance  levels  and  is 
vulnerable  to  genetic  introgression  and 
habitat  disturbances  caused  by  escaped 
aquaculture  salmon. 

Under  current  circumstances,  the  Gulf 
of  Maine  DPS  of  Atlantic  salmon  is  in 
danger  of  extinction.  Atlantic  salmon  of 
the  Gulf  of  Maine  DPS  exhibit  critically 
low  spawner  abundance  and  poor 
marine  survival.  These  two  key  recovery 
factors  are  further  compromised  by  the 
increased  presence  of  threats  that  have 
been  documented.  Currently  these 
threats  include  artificially  reduced 
water  levels,  diseases,  recreational  and 
commercial  fisheries,  sedimentation, 
and  genetic  intrusion  by  Atlantic 
salmon  raised  for  aquaculture. 

A  second  step  in  the  review  of  the 
status  of  the  species  is  to  examine 
protective  measures  in  place.  We 
partifuldrly  highlight  changes  since  the 
determination  was  made  in  December 
1997  that  listing  was  not  warranted. 
These  protective  measures  in 
combination  with  the  species"  status 
information  are  examined  to  determine 
if  listing  as  threatened  or  endangered  is 
warranted  and  if  there  is  a  need  for  an 
emergency  listing.  Efforts  to  Protect 
Maine  Atlantic  Salmon 

Actions  underway  include  the 
following: 

(a)  River-specific  stock  rehabilitation 

There  is  agreement  among  scientists 

that  additional  research  should  be 
conducted  to  better  understand  the 


processes  or  mechanisms  responsible 
for  reduced  post-smolt  survival,  and 
such  research  is  being  pursued.  There  is 
also  consensus  that  action  necessary  to 
ensure  survival  of  salmon  stocks  and  to 
rebuild  stocks  within  the  DPS  includes 
hatchery  propagation.  The  Atlantic 
salmon  river-specific  recoven.'  program 
has  been  identified  as  an  essential 
component  of  the  strategy'  to  rebuild 
salmon  stocks  in  the  DPS.  This  program 
has  been  designed  and  implemented  to 
maintain  the  genetic  diversity  and 
distinctness  of  the  DPS.  Because  the 
abundance  of  wild  salmon  stocks  of  the 
Gulf  of  Maine  DPS  is  very  low,  hatchers- 
propagation  through  a  river-specific 
stocking  program  is  considered  an 
important  tool  to  maximize  the 
production  of  wild  smolts  with  genetic 
traits  necessary  for  survival  of  the 
species.  The  river-specific  stocking 
program  is  a  strategy  consisting  of 
removing  juvenile  wild  salmon  from  a 
DPS  river  population,  rearing  those 
juveniles  to  sexual  maturity  in  a 
hatchery,  artificially  spawning  them, 
and  returning  the  offspring  to  the  same 
river  of  origin  of  the  parental  stock.  This 
should  greatly  increase  the  effective 
population  size  of  the  parental 
generation' contributing  to  a  particular 
year  class  of  juveniles,  increase  the  size 
of  that  year  class,  and  act  to  maintain 
the  genetic  integrity  of  that  river 
population.  The  goal  of  the  program  is 
to  ensure  the  immediate  survival  of  and 
accelerate  the  long-term  recover}-  of  the 
DPS  salmon  of  that  river. 

[b)  Maine  Conservation  Plan 

On  April  23,  1999,  the  State  of  Maine 
responded  to  the  Services'  comments  on 
the  1998  Annual  Review  of 
Conservation  Plan  implementation  and 
provided  amendments  to  the 
Conservation  Plan  and  vvorkplans 
prepared  by  each  invohed  State  agency. 
Responsibility  for  implementation  of  the 
Conservation  Plan  has  recently  been 
moved  from  the  Land  and  Water 
Resources  Council  to  the  ASC,  Many  of 
the  actions  proposed  or  underway  are 
discussed  under  other  sections  of  this 
rule.  Implementation  of  the 
Conservation  Plan  as  a  State  initiative 
remains  an  important  tool  for  recovery 
of  the  Gulf  of  Maine  DPS  of  Atlantic 
salmon  and  its  habitat. 

(c)  Narraguagus  Study 

NMFS  and  ASC  have  continued  their 
intensive  study  of  smolt  production  and 
outmigration  in  the  Narraguagus  River. 
As  part  of  this  study,  the  pan- 
population  is  estimated  and  the 
outmigration  of  smolts  is  monitored  by 
documenting  the  timing  of  migration, 
sur\'ival,  length,  weight  and  number  of 


smolts.  This  study  has  provided  insights 
into  overwinter  survival  from  large  pan- 
to smolt  and  smolt  migration  out  of  the 
river  and  estuary.  The  results  of  this 
study  will  improve  our  ability  to  target 
protective  measures, 

(d)  Project  SHARE 

Project  SHARE  is  a  private  sector 
initiative  designed  to  improve  salmon 
habitat  and  consequently  increase  the 
likelihood  of  the  species'  survival. 
Project  SHARE  began  with  timber  and 
agriculture  interests  in  eastern  Maine 
and  has  ser\'ed  as  an  excellent  focal 
point  to  direct  private  conservation 
efforts  on  the  rivers  in  the  DPS  range. 
Numerous  projects  and  information 
exchange  sessions  have  occurred  as  a 
result  of  Project  SHARE,  and  the 
Watershed  Councils  forming  for  the  five 
rivers  in  eastern  Maine  have  been 
assisted  in  development  by  Project 
SHARE  members 

(ej  Water  Use  Subcommittee 

The  potential  threat  posed  by  water 
withdrawals  to  the  suitability  of  habitat 
for  Atlantic  salmon  has  become  more 
apparent  since  the  completion  of  the 
Conservation  Plan.  During  the  past  year, 
the  Maine  State  Planning  Office 
contracted  a  study  to  establish 
minimum  flow  levels  within  the 
Pleasant,  Machias  and  Narraguagus 
Rivers  and  the  levels  needed  for 
Atlantic  salmon  within  those  rivers. 
Steering  Committees  have  been  created 
to  identify'  the  current  water  users  and 
to  project  future  demands.  Reports 
summarizing  information  obtained  are 
in  the  process  of  being  completed.  The 
Plans  will  serve  as  the  foundation  for 
conditioning  future  permits  for  water 
withdrawal.  The  State  Department  of 
Environmental  Conservation  is 
cunently  drafting  regulations  that  will 
allow  it  to  regulate  water  withdrawals. 

(f)  Watershed  Councils 

Watershed  Councils,  created  under 
the  Conservation  Plan,  are  active  on  all 
seven  rivers.  These  Councils  are 
designed  to  maintain  focus  on  the  rivers 
at  local  levels  and  be  certain  that 
activities  that  may  affect  salmon,  habitat 
or  water  quality  are  well  thought  out. 
The  Watershed  Councils  seek  grants  for 
specific  projects,  recommend  habitat 
protection  and/or  improvements, 
discuss  problems  and  recommend 
solutions.  Significant  acreages  of  habitat 
have  been  permanently  protected  on 
several  of  the  rivers  as  a  result  of 
Council  activity. 

(g)  Habitat  Protection 

Habitat  protection  efforts  in  the  DPS 
rivers  are  continuing.  Work  is  underway 
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til  reiluct"  Ihestock  pollution  in  the 
Sheepscot  River.  Protection  of  acreage 
adjacent  to  the  rivers  in  the  DPS  range 
is  increasing.  Champion  International 
has  imposed  protective  buffers  along 
riparian  zones  on  their  lands  along 
ruers  in  the  DPS  range  and  other 
^tr^■ams  and  rivers.  The  State  of  Maine 
(  nntracted  a  studv  to  design  a  formula 
for  (ieternuning  the  appropriate  size 
buffer  depending  on  site  specific 
characteristics  including  slope  and 
percent  vegetative  cover.  Superfund 
sites  are  bein^  cleaned  up,  obstructions 
to  passage  are  being  removed,  best 
management  practices  have  been 
developed  for  agriculture  and  forestry, 
and  water  withdrawals  are  being 
monitored  more  closely. 

I  h,  Implementation  of  disease  control 

measures 

A  number  of  State  and  Federal  laws 
exir.t  to  reduce  the  threats  to  both  wild 
and  cultured  fish  from  disease.  Maine 
has  recently  adopted  stringent  fish 
health  regulations  (Chapter  2.03-A 
Sahnonid  Fish  Health  Regulations; 
Inland  Fish  anfi  Wildlife  Regulations), 
and  the  p-WS  monitors  hatchery  fish  at 
Oaig  Brook  and  Green  Lake  with 
extreme  care  (Cultured  fish  are 
vaccmated  against  various  diseases  and 
screened  continually. 

m  Regulations  for  Containment  of 

Aquaculture  Fish 

The  aquaculture  industry  in  Maine 
adopted  a  Code  of  Practice  for  the 
Responsible  C'nntainment  of  Fanned 
.Atlantic  Salmon  in  Maine  Waters. 
Partiallv  in  response  to  concerns  voiced 
by  the  Services  over  existing 
aquaculture  practices,  the  State  of 
Maine  indicated  that  it  would 
proniulfiate  regulations  to  implement 
the  Code  of  Practice.  The  Services  have 
had  discussions  with  the  State  over  the 
(  ontent  of  those  regulations,  but 
agreement  has  not  been  reached  at  this 
point,  and  the  State  has  not  yet 
promulgated  draft  regulations.  In 
addition,  weirs  are  now  in  place  on  two 
rivers  (Dennvs  and  Pleasant),  and  a 
third  is  being  planned.  These  weirs 
should  help  reduce  the  likelihood  that 
net  pen  escapees  will  reach  the 
spawning  grounds  to  breed  with  wild 
fish^ 

(j)  Essential  Fish  Habitat 

The  1 996  amendments  to  the 
Magnuson-Stevens  Fishery  Management 
and  Conservation  Act  included  a 
requirement  for  delineation  of  essential 
fish  habitat  (EFH)  for  all  managed 
species  (16  U.S.C.  1853(a)(7)).  EFH  is 
the  habitat  that  is  necessary  to  the 
species  for  spawning,  breeding,  feeding. 


or  growth  to  maturity.  Federal  action 
agencies  which  fund,  permit  or  carry 
out  activities  that  may  adversely  impact 
EFH  are  required  to  consult  with  NMFS 
regarding  the  potential  effects  of  their 
actions  on  EFH  and  respond  in  writing 
to  the  NMFS'  recommendations  (16 
U.S.C.  1855(b)(2)).  In  addition,  NMFS  is 
required  to  comment  on  any  State 
agency  activities  that  would  impact  EFH 
(16  U.S.C.  1855(b)(4)(A)).  The 
regulations  also  direct  the  Fishery 
Management  Councils  to  consider  a 
second,  more  limited  habitat 
designation.  Habitat  Areas  of  Particular 
Concern  (HAPCs)  (50  CFR 
600.815(a)(9)).  HAPCs  are  rare, 
particularly  susceptible  to  human- 
induced  degradation,  especially 
ecologically  important,  or  located  in  an 
environmentally  stressed  area. 
Designated  HAPCs  are  not  afforded  any 
additional  regulatory  protection; 
however,  Federal  projects  with  potential 
adverse  impacts  to  HAPCs  will  be  more 
carefully  scrutinized  during  the 
consultation  process.  The  New  England 
Fishery  Management  Council  has 
designated  the  habitat  of  the  Dennys, 
Machias,  East  Machias,  Pleasant, 
Narraguagus,  Ducktrap,  Sheepscot, 
Kennebec,  Penobscot,  and  St.  Croix 
Rivers  and  Tunk  Stream  as  HAPCs, 

Proposed  Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  (16  U.S.C.  1532(6JJ, 
and  a  threatened  species  as  any  species 
likely  to  become  an  endangered  species 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range 
(16  U.S.C.  1532(20)).  Section  4(b)(1)(A) 
of  the  ESA  requires  that  determinations 
regarding  whether  any  species  is 
threatened  or  endangered  be  based 
solely  on  the  best  scientific  and 
commercial  information  available  after 
conducting  a  review  of  the  status  of  the 
species  and  after  taking  into  account 
those  efforts,  if  any,  being  made  by  a 
state  or  foreign  nation  to  protect  such 
species  (16  U.S.C.  1533(h)(1)(A)). 

The  Services  propose  to  list  this  DPS 
of  anadromous  Atlantic  salmon  as 
endangered  under  the  ESA.  At  present, 
the  DPS  is  known  to  include 
populations  of  Atlantic  salmon  in  the 
Sheepscot,  Ducktrap,  Narraguagus, 
Pleasant,  Machias,  East  Machias  and 
Dennys  Rivers  and  Cove  Brook.  Both  the 
naturally  reproducing  populations  of 
the  Gulf  of  Maine  DPS  of  Atlantic 
salmon  and  those  river-specific  hatcherv 
populations  cultured  from  them  are 
included.  In  the  future.  DPS  populations 
may  be  identified  in  additional  rivers 


based  on  ongoing  stream  surveys  and 
continuing  genetir:  analvses. 

Conservation  Measures 

Conser\'ation  measures  provided  for 

species  listed  as  endangered  or 
threatened  under  the  ESA  include 
recoverv-  actions  (16  U.S.C.  1533(f)). 
Federal  agency  consultation 
requirements  (16  U.S.C.  1536).  and 
prohibitions  on  taking  (16  U.S.C.  1538). 
Recognition  of  the  species"  plight 
through  listing  promotes  conservation 
actions  by  Federal  and  state  agencies 
and  private  groups  and  individuals. 

In  addition  to  the  actions  identified 
under  Efforts  to  Protect  Maine  Atlantic 
Salmon,  the  following  general 
conservation  measures  could  be 
implemented  to  help  conserve  the 
species.  This  list  does  not  constitute  the 
Services'  interpretation  of  the  entire 
scope  of  a  recoverv  plan  under  section 
4(f)  of  the  ESA. 

(1)  Ensure  that  water  extractions  and 
diversions  for  agriculture  do  not 
adversely  affect  Atlantic  salmon  habitat. 
Screen  all  water  diversion  intake 
structures  available  to  downstream 
migrating  Atlantic  salmon. 

(2)  For  Atlantic  salmon  aquaculture 
facilities  located  less  than  20  km  (12  mi) 
from  the  mouths  of  rivers  known  to 
contain  DPS  populations,  use  sterile 
fish,  change  broodstock  origin,  mark 
fish  reared  in  net  pens,  and  develop 
adequate  fish  containment  such  that 
interactions  with  wild  fish  will  be 
prevented. 

(3)  Install  and  maintain  weirs  at  the 
mouths  of  ri\ers  to  exclude  escaped 
aquaculture  fish. 

(4)  Delineate  and  protect  Atlantic 
salmon  habitat. 

(5)  Research  sterilization  of 
commercial  stock,  genetic  monitoring  of 
wild  stocks,  disease  control  strategies, 
predators,  and  impact  of  sedimentation 
on  habitat. 

(6)  Increase  law  enforcement. 

(7)  Increase  awareness  about  Atlantic 
salmon  and  measures  that  could  be 
implemented  to  protect  them  and  their 
habitat  tiirough  education  and  outreach 
efforts. 

Should  the  proposed  listing  be  made 
final,  protective  regulations  under  the 
ESA  would  take  effect  and  a  recover^' 
program  would  be  implemented.  The 
Services  recognize  that  to  be  successful, 
protective  regulations  and  recovery 
programs  for  Atlantic  salmon  will  need 
to  be  developed  in  the  context  of 
conserving  aquatic  ecosystem  health. 
The  Services,  the  State  of  Maine,  and 
the  private  sector  must  cooperate  to 
conserve  the  listed  Gulf  of  Maine  DPS 
of  Atlantic  salmon  and  the  ecosystems 
upon  which  it  depends.  To  foster  this 
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cooperation,  the  Conservation  Plan, 
developed  by  the  State  with  a  group  of 
stakeholders,  could  serve  as  a 
foundation  for  a  recoven'  plan.  The 
Services  encourage  non-Federal 
landowners  to  assess  the  impacts  of 
their  actions  on  Atlantic  salmon.  In 
particular,  the  Services  acknowledge 
and  fully  support  the  ongoing  efforts  to 
involve  stakeholders  (industry 
representatives,  landowner 
representatives,  local  and  State 
governments  and  Federal  biologists) 
through  Project  SHARE  and  local 
watershed  councils 

Prohibitions  and  Protective  Measures 

This  regulation  applies  all  ESA 
section  9  (16  U.S.C.  1538)  protective 
measures  to  prohibit  taking,  interstate 
commerce,  and  other  prohibitions 
applicable  to  endangered  species,  with 
the  exceptions  provided  under  section 
10  of  the  ESA  (16  U.S.C.  1539).  Section 
9  of  the  ESA  and  implementing 
regulations  (50  CFR  17.21)  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions  apply  to  all 
individuals,  organizations,  and  agencies 
subject  to  IJ.S  jurisdiction.  The 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  I'nited  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill.  trap,  capture,  or  collect;  or 
to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegalh  . 

.Section  7(a)(4)  ofthe  ESA  (16  U.S.C, 
1536(a)(4))  requires  that  Federal 
agencies  confer  with  the  Services  on  any 
actions  likely  to  jeopardize  the 
continued  existence  of  a  species 
proposed  for  listing  and  on  actions 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  For  listed  species, 
section  7(a)(2)  (16  U,S.C.  1536(a)(2)) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or 
conduct  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modif\'  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  consultation  with  the 
Services.  Consultations  will  be 
conducted  on  a  river-specific  basis 
pursuant  to  identification  of  river- 
specific  reco\'erv  units  within  the  DPS. 

Sections  10(a)(1)(A)  and  10(a)(1)(B)  of 
the  ESA  (16  U.S.C.  1539(a)(1)(A)  and 


(a)(1)(B))  provide  the  Services  with 
authority  to  grant  exceptions  to  the 
ESA's  "taking"  prohibitions.  Section 
10(a)(1)(A)  scientific  research  and 
enhancement  permits  may  be  issued  to 
entities  (Federal  and  non-Federal) 
conducting  research  that  involves  a 
directed  take  of  listed  species,  A 
directed  take  refers  to  the  intentional 
take  of  listed  species.  The  Services  have 
issued  section  10(a)(1)(A)  research/ 
enhancement  permits  for  other  listed 
species  for  a  number  of  activities. 

Section  10(a)(1)(B)  incidental  take 
permits  may  be  issued  to  non-Federal 
entities  performing  activities  that  may 
incidentally  take  listed  species.  The 
types  of  activities  potentially  requiring 
a  section  10(a)(1)(B)  incidental  take 
permit  include  the  operation  and  release 
of  artificially  propagated  fish  by  state  or 
privately  operated  and  funded 
hatcheries,  state  or  university  research 
not  receiving  Federal  authorization  or 
funding,  and  the  implementation  of 
state  fishing  regulations. 

Service  Policies  on  Endangered  and 
Threatened  Fish  and  Wildlife 

On  luly  1.  1994.  the  Services 
published  a  series  of  policies  regarding 
listings  under  the  ESA.  including  a 
policv  for  peer  review  of  scientific  data 
(59  FR  34270)  and  a  policy  to  identif\', 
to  the  maximum  extent  possible,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  ofthe 
ESA  (59  FR  34272). 

la]  Role  of  Peer  Review 

The  intent  of  the  peer  review  policy 
is  to  ensure  that  listings  are  based  on  the 
best  scientific  and  commercial  data 
available.  Prior  to  a  final  listing,  the 
Services  will  solicit  the  expert  opinions 
of  three  qualified  specialists,  concurrent 
with  the  public  comment  period. 
Independent  peer  reviewers  will  be 
selected  from  the  academic  and 
scientific  community.  Tribal  and  other 
native  American  groups.  Federal  and 
State  agencies,  and  the  private  sector, 

(b)  Identification  of  Those  Activities 
That  Would  Constitute  a  Violation  of 
Section  9  of  the  ESA 

The  intent  of  this  policy  is  to  increase 
public  awareness  ofthe  effect  of  this 
listing  on  proposed  and  ongoing 
activities  within  the  species'  range.  The 
Services  will  identify,  to  the  extent 
known  at  the  time  of  the  final  rule, 
specific  activities  that  will  not  be 
considered  likely  to  result  in  violation 
of  section  9,  as  well  as  activities  that 
will  be  considered  likely  to  result  in 
violation.  Activities  that  the  Services 
believe  could  result  in  violation  of 
section  9  prohibitions  against  "take"  of 


the  Gulf  of  Maine  DPS  of  anadromous 
Atlantic  salmon  include,  but  are  not 
limited  to,  the  following: 

(1)  Targeted  recreational  and 
commercial  fishing,  bycatch  associated 
with  commercial  and  recreational 
fisheries,  and  poaching: 

(2)  The  holding  of  reproductively 
viable  non-North  American  strain  or 
non-North  American  hybrid  Atlantic 
salmon  in  freshwater  hatcheries  within 
the  DPS  range: 

(3)  The  inability  to  contain  farmed 
stock  in  marine  cages  or  freshwater 
hatcheries  such  that  they  are  found 
entering  or  existing  in  rivers  within  the 
DPS  range: 

(4)  Failure  to  adopt  and  implement 
fish  health  practices  that  adequately 
protect  against  the  introduction  and 
spread  of  disease; 

(5)  Siting  and/or  operating 
aquaculture  facilities  in  a  manner  that 
negatively  impacts  water  quality  and/or 
benthic  habitat. 

(6)  Discharges  (point  and  non-point 
sources)  or  dumping  of  toxic  chemicals, 
silt,  fertilizers,  pesticides,  heavy  metals, 
oil,  organic  wastes  or  other  pollutants 
into  waters  supporting  the  DPS; 

(7)  Blockage  of  migration  routes; 

(8)  Destruction/alteration  ofthe 
species'  habitat  (e.g.,  instream  dredging, 
rock  removal,  channelization,  riparian 
and  in-river  damage  due  to  livestock, 
discharge  of  fill  material,  operation  of 
heavy  equipment  within  the  stream 
channel,  manipulation  of  river  flow); 

(9)  Violations  of  discharge  or  water 
withdrawal  permits  that  are  protective 
of  the  DPS  and  its  habitat: 

(10)  Pesticide  or  herbicide 
applications  in  violation  of  label 
restrictions;  and 

(11)  Unauthorized  collecting  or 
handling  of  the  species  (permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  DPS). 

The  Services  believe  that,  based  on 
the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9; 

(1)  Possession  of  Atlantic  salmon 
acquired  lawfully  by  permit  issued  by 
the  Services  pursuant  to  section  10  of 
the  ESA,  or  by  the  terms  of  an  incidental 
take  statement  in  a  biological  opinion 
pursuant  to  section  7  of  the  ESA;  or 

(2)  Federally  approved  projects  that 
involve  activities  such  as  silviculture, 
agriculture,  road  construction,  dam 
construction  and  operation,  discharge  of 
fill  material,  siting  of  marine  cages  for 
aquaculture,  stream  channelization  or 
diversion  for  which  consultation  under 
section  7  of  the  ESA  has  been 
completed,  and  when  such  activity  is 
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(:f)nducted  in  accordance  with  any  terms 
and  conditions  given  by  the  Services  in 
an  incidental  take  statement  in  a 
biological  opinion  pursuant  to  section  7 

of  thf  ESA 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 

of  the  ESA  (16  U.S. C.  1532(3))  as:  (1) 
The  spH'cific  aroas  within  the 
yt'oyraphical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  ESA.  in  which  are  found  those 
ph\  sical  or  biological  features  (I) 
fssfntial  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  or 
protection:  and  (2)  specific  areas  outside 
ttu'  ^eographir:al  area  occupied  by  a 
.sf>ec  ies  at  that  time  it  is  listed  upon  a 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  ESA  is  no 
longer  necessarv. 

.Section  4(a)(3)(a)  of  the  ESA  (16 
r.S.C.  1533(a)(3)(A))  requires  that,  to 
the  extent  pnident  and  determinable, 
(;ritic:al  habitat  be  designated 
concurrentlv  with  the  listing  of  a 
species.  Designations  of  critical  habitat 
must  be  based  on  the  best  scientific  data 
available  and  must  take  into 
consideration  the  economic  and  other 
relevant  impacts  of  specif\"ing  any 
particular  area  as  critical  habitat.  The 
Services  have  determined  that  if  is 
pnident  to  designate  critical  habitat  for 
the  Gulf  of  Maine  DPS  of  Atlantic 
salmon  and  will  publish  a  proposed 
designation  in  a  sepiirate  rule. 

Public  Cominents  Solicited 

To  ensure  that  the  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  effective  as  possible,  the 
Servic:es  are  soliciting  comments  and 
information  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  communitv.  industry,  and  any 
other  interested  parties.  Comments  are 
encouraged  on  this  proposal  as  well  as 
(m  the  1999  Status  Review.  Specifically, 
the  Services  are  soliciting  information 
regarding:  (1)  Biological,  commercial 
trade,  or  other  relevant  data  concerning 
any  threat  (or  lack  thereof]  to  this  DPS; 
(2)  the  location  of  any  additional 
populations  of  the  Gulf  of  Maine  DPS  of 
.Atlantic  salmon  within  the  DPS  range, 
including  hut  not  limited  to  Bond 
Brook.  Togus  Stream, 
Passagassawaukeag  River.  Kenduskeag 
Stream.  Felts  Brook,  and  the 
F'ennamaquan  River:  (3)  additional 
information  concerning  the  range. 


distribution,  and  population  size  of  this 
DPS;  (4)  current  or  planned  activities  in 
the  subject  area  and  their  possible 
impacts  on  this  DPS;  (5)  additional 
efforts  being  made  to  protect  native, 
naturally  reproducing  populations  of 
Atlantic  salmon;  and  (6)  relationship  of 
existing  hatchery  populations  to  natural 
populations  of  the  DPS. 

Final  promulgation  of  the 
regulation(s}  on  this  species  will  take 
into  consideration  the  comments  and 
any  additional  information  recei\  ed  by 
the  Services,  and  such  communications 
may  lead  to  a  final  regulation  that 
differs  from  this  proposal. 

National  Environmental  Policy  Act 

The  FWS  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the  ESA.  The 
notice  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  PR  49244).  NMFS 
has  concluded  that  ESA  listing  actions 
are  not  subject  to  the  environmental 
assessment  requirements  of  the  NEPA. 
See  NOAA  Administrative  Order  216-6, 

Classification 

The  Conference  Report  on  the  1982 
amendments  to  the  ESA  notes  that 
economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  species,  and  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  listing  process. 
Similarly,  listing  actions  are  not  subject 
to  the  requirements  of  Executive  Order 
12612  and  are  exempt  from  review 
under  Executive  Order  12866. 

Federalism 

In  keeping  with  the  intent  of  the 
Administration  and  Congress  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  state/Federal  interest. 
we  summarize  below  the  efforts  of  the 
Services  to  honor  this  trust  with  respect 
to  the  listing  process  for  Atlantic  salmon 
in  Maine.  Shortly  after  publication  in 
September  1995  of  the  proposed  rule  to 
list  the  Gulf  of  Maine  DPS  of  Atlantic 
salmon  as  threatened  under  the  ESA, 
representatives  from  both  Services 
offered  to  work  with  Maine  as  advisers 
while  the  State  developed  its  Atlantic 
salmon  conservation  plan.  That  offer 
was  accepted,  and  the  two  advisers 
spent  hundreds  of  hours  reviewing 
sections  of  the  plan,  discussing  options, 
and  suggesting  possible  improvements. 
Ultimately,  the  Services  accepted  the 


Conservation  Plan  and  withdrew  the 
proposed  rule. 

The  Services  also  were  represented  on 
several  task  forces  in  appointed  to 
resolve  problems  associated  with 
specific  salmon-related  issues  such  as 
aquaculture  and  recreational  fishing. 
They  were  also  instrumental  in 
encouraging  the  formation  of  Project 
SHARE,  a  private  sector  initiative 
designed  to  focus  on  improving  salmon 
habitat.  That  effort  is  continuing  to 
garner  support  and  gain  strength. 

Finally,  the  Services  have  recently 
been  involved  in  negotiations  with  the 
Governor's  office  and  the  Commissioner 
of  Marine  Resources  to  resolve 
outstanding  issues  related  to  the  impact 
of  aquaculture  fish  on  wild  Atlantic 
salmon.  Some  of  the  issues  have  been 
resolved,  while  discussions  are 
continuing  in  an  effort  to  resolve 
remaining  issues. 

Authors 

Authors  of  this  doc:ument  are  Marv 
CoUigan  of  the  NMFS.  Paul  Nickerson  of 
the  FWS.  and  Dan  Kimball  of  the  FWS. 

List  of  Subjects 

50  CFR  Part  1  7 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation, 

50  CFR  Part  224 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports.  Reporting  and 
record  keeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  U.S.  Fish  and 
Wildlife  Service  proposes  to  amend  part 
1 7,  subchapter  B  of  chapter  I.  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below. 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407:  16  U.S.C. 
15:n-l.=>44:  16  I'.S.C.  4201-4245;  Pub.  L.  9&- 
62.T.  100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FISHES,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Federal  Register    Vol.  64.  \o.  221  Wpcinpsday,  November   17.  1999 /Proposed  Rules  62641 


Species 


Common  Scientific 

name  name 


Fishes 


Historic  range  ^^^^^^ferXlKarener"''"        Status       Whenl,sted     Cntical^hab.-        Spec.al 


Salmon,  At- 
lantic. 


Salmo  salar 


U.S.A..  Canaaa. 
Greenland,  west- 
ern Europe. 


USA..  ME  Gulf  of  Maine  Atlantic 
Salmon  Distinct  Population  Seg- 
ment, which  Includes  all  naturally 
reproducing  wild  populations  of 
Atlantic  salmon  having  histoncal. 
river-specific  charactenstics  found 
north  of  and  including  tributaries 
of  the  lower  Kennebec  River  to. 
but  not  including,  the  mouth  of  the 
St  Croix  River  at  the  U.S. -Can- 
ada border.  To  date,  the  Services 
have  determined  that  these  popu- 
lations are  found  in  the  Dennys, 
East  Machias.  Machias.  Pleasant, 
Narraguagus.  Sheepscot.  and 
Ducktrap  Rivers  and  in  Cove 
Brook,  Maine. 


NA 


NA 


And  accordingly,  the  National  Marine 
Fisheries  Service  proposes  to  amend 
part  224.  subchapter  C  of  Chapter  II, 
title  50  of  the  Code  of  Federal 

Regulations,  as  set  forth  below. 

PART  224-ENDANGERED  MARINE 
AND  ANADROMOUS  SPECIES 

4  The  authority  citation  for  part  224 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543  and  16 
U.S.C.  1361  et  seq. 

5.  In  §224.101.  paragraph  (a)  is 
revised  to  read  as  follows: 

§224.101     Enumeration  of  endangered 
marine  and  anadromous  species. 

***** 

(a)  Marine  and  Anadromous  Fish. 
Shortnose  sturgeon  {Acipenser 
hrpvirnstrum):  Totoaba  [Cynoscian 
nuirdonaldi).  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka).  Umpqua 
River  cutthroat  trout  [Oncorhynchus 
clarki  clarki);  Southern  California 
steelhead  [Oncorhynchus  mykiss). 
including  all  naturally  spawned 
populations  of  steelhead  (and  their 
progeny!  in  streams  frnni  the  Santa 
Maria  River,  San  Luis  Obispo  County. 
California  (inclusive)  to  Malibu  Creek, 
Los  Angeles  County,  California 
(inclusive);  Upper  Columbia  River 
steelhead  [Oncorhynchus  mvkiss). 
including  the  Wells  Hatchery  stock  and 


all  naturally  spawned  populations  of 
steelhead  (and  their  progeny)  in  streams 
in  the  Columbia  River  Basin  upstream 
from  the  Yakima  River.  Washington,  to 
the  United  States-Canada  Border;  Upper 
Columbia  River  spring-run  chinook 
salmon  [Oncorhynchus  tshav\ytscha), 
including  all  naturally  spawned 
populations  of  chinook  salmon  in 
Columbia  River  tributaries  upstream  of 
the  Rock  Island  Dam  and  downstream  of 
Chief  loseph  Dam  in  Washington 
(excluding  the  Okanogan  River),  the 
Columbia  River  from  a  straight  line 
connecting  the  west  end  of  the  Clatsop 
jetty  (south  jetty,  Oregon  side)  and  the 
west  end  of  the  Peacock  jetty  (north 
jetty.  Washington  side)  upstream  to 
Chief  Joseph  Dam  in  Washington,  and 
the  Chiwawa  River  (spring  run). 
Methow  River  (spring  run),  Twisp  River 
(spring  run),  Chewuch  River  (spring 
run).  White  River  (spring  run),  and 
Nason  Creek  (spring  run)  hatchery 
stocks  (and  their  progeny);  Sacramento 
River  winter-run  chinook  salmon 
[Oncorhynchus  tsha^'\^scha)^.  Gulf  of 
Maine  Atlantic  Salmon  (Salmo  salar) 
Distinct  Population  Segment,  which 
includes  all  naturally  reproducing  wild 
populations  of  Atlantic  salmon  having 
historical,  river-specific  characteristics 
found  north  of  and  including  tributaries 
of  the  lower  Kennebec  River  to.  but  not 
including,  tlie  mouth  of  the  St.  Croix 


River  at  the  U.S. -Canada  border  (To 
date,  the  Ser\'ices  have  determined  that 
these  populations  are  foimd  in  the 
Dennys,  East  Machias,  Machias, 
Pleasant,  Narraguagus,  Sheepscot,  and 
Ducktrap  Rivers  and  in  Cove  Brook, 
Maine). 
***** 

Dated:  November  10.  1999. 

Andrew  A.  Rosenberg. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

Dated:  November  9.  1999. 
Jamie  Rappaport  Clark, 
Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc,  99-30014  Filed  11-16-99;  8:45  am) 
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Endangered  and  Threatened  Wildlife 
and  Plants:  90-Day  Finding  for  a 
Petition  To  List  the  Santa  Monica 
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action:  Notice  of  90-day  petition 


summary:  We.  the  U.S.  Fish  and 
Wilcllife  Service  (Service),  announce  a 
MO-day  finding  for  a  petition  to 
"mergency  list  the  Santa  Monica 
Mountains  hairstreak  [Satyrium 
aurptorum  fumosum)  under  the 
Kiidangered  Species  Act  of  1973,  as 
.nmended  (Act).  This  butterfly  only 
occurs  in  southern  California.  We  find 
that  the  petition  did  not  present 
substantial  scientific  or  commercial 
information  indicating  that  listing  this 
subspecies  may  be  warranted. 
DATES:  The  finding  announced  in  this 
niitire  was  made  on  November  5,  1999. 
ADDRESSES:  Data,  information, 
( iininv'iit-.  iir  (]uestions  concerning  this 
[X'tition  shMulil  be  sent  to  the  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office.  U.S.  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura. 
California  93003.  The  petition,  finding 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
luring  normal  business  hours  at  the 
,ihf)\>'  address, 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Hen/,  .-\ssistant  Field  Supervisor, 
Listini;  ,uui  Recovery,  at  the  address 
,ihi)\f  (telt'[)h()Me  805/644-1 766: 
tVi(.siniilt>  Rn.T  (i44-.39.S8l 
SUPPLEMENTARY  INFORMATION: 

Background 

St'iiion  4(b)(3)(A)  of  the  Act,  requires 
thdt  we  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  based  upon 
all  information  submitted  with  and 
referenced  in  the  petition,  and  all  other 
information  available  to  us  at  the  time 
the  finding  is  made.  To  the  maximum 
I'Xteiit  practic.ible.  this  finding  is  to  be 
[n<i(ie  within  90  days  following  receipt 
nf  the  petition  and  promptly  published 
in  the  Federal  Register.  If  the  finding  is 
positive,  section  4(b)(3)(B)  of  the  Act 
rtHpiires  us  t(i  promptly  commence  a 
review  of  the  status  of  the  species,  and 
to  disclose  our  findings  within  12 
months. 

The  processing  of  this  petition  finding 
conforms  with  our  Listing  Priority 
Guidance  published  in  the  Federal 
Register  on  October  22,  1999  (64  FR 
57 1 14).  The  guidance  clarifies  the  order 
in  which  we  will  process  rulemakings. 
Highest  priority  is  processing 
fmers^oncy  listing  rules  for  any  species 
determined  to  face  a  significant  and 
imminent  risk  to  its  well  being  (Prioritv 
1).  Second  priority  (Priority  2)  is 


processing  final  determinations  on 
proposed  additions  to  the  lists  of 
endangered  and  threatened  wildlife  and 
plants.  Third  priority  is  processing  new 
proposals  to  add  species  to  the  lists.  The 
processing  of  administrative  petition 
findings  (petitions  filed  under  section  4 
of  the  Act)  is  the  fourth  priority.  The 
processing  of  critical  habitat 
determinations  (prudency  and 
determinability  decisions)  and  proposed 
or  final  designations  of  critical  habitat 
will  be  funded  separately  from  other 
section  4  listing  actions  and  will  no 
longer  be  subject  to  prioritization  under 
Listing  Priority  Guidance,  The 
processing  of  this  petition  finding  is  a 
Priority  4  action  and  is  being  completed 
in  accordance  with  the  current  Listing 
Priority  Guidance. 

On  January  8,  1999.  we  received  a 
petition  from  the  Urban  Wildlands 
Group,  the  Lepidoptera  Research 
Foundation,  the  California  Oak 
Foundation,  the  Southwest  Center  for 
Biodiversity,  Roger  Kim,  Lisa 
Bracamonte,  Rudi  Mattoni,  Travis 
Longcore,  Catherine  Rich,  John  Emmel. 
and  John  Pasko  (Urban  Wildlands  et  al. 
1999)  requesting  that  we  emergency  list 
the  Santa  Monica  Mountains  hairstreak 
(SafvTi'iim  auretorum  fumosum)  as  an 
endangered  species  under  the  Act,  and 
that  critical  habitat  be  designated 
concurrent  with  listing.  This  petition 
dated  January  2,  1999,  specified 
endangered  status  primarily  because  of 
the  butterfly's  limited  distribution  and 
threats  from  urbanization  and  habitat 
fragmentation. 

Emergency  listing  is  not  a  petionable 
action  under  the  Act.  However,  our 
above-mentioned  listing  priority 
guidance  requires  that  we  screen 
petitions  to  list  species  for  the  need  to 
emergency  list  them.  Based  on  the 
information  provided  by  the  petitioners, 
we  find  that  threats  to  the  continued 
existence  of  the  Santa  Monica 
Mountains  hairstreak  are  present  but  not 
immediate,  and  they  do  not  individually 
or  collectively  pose  a  significant  risk  to 
the  well  being  of  the  subspecies. 
Therefore,  we  feel  that  emergency 
listing  the  Santa  Monica  Mountains 
hairstreak  is  not  justified  at  this  time. 

The  Santa  Monica  Mountains 
hairstreak  butterfly  is  a  small  brown 
butterfly  with  a  wing  span  of  2.5-3.2 
centimeters  (cm)  (1-1.25  inches  (in)). 
The  subspecies  is  a  member  of  the 
Lycaenidae  family.  The  taxon  was  first 
mentioned  when  Emmel  and  Emmel 
(1973)  noted  a  population  of  the  nut- 
brown  hairstreak  [Satyrium  auretorum 
spadix)  with  darker  undersides  in  the 
western  Santa  Monica  Mountains. 
Emmel  and  Mattoni  (1990)  later  named 
this  taxon  the  Santa  Monica  Mountains 


hairstreak  {Satyrium  auretorum 
fumosum).  which  they  distinguished 
from  the  gold-hunter's  hairstreak 
(Satyrium  auretorum  auretorum)  and 
the  nut-brown  hairstreak.  primarily  by 
the  darker  brown  color  on  the  underside 
of  the  forewing  and  hindwing  of  both 
males  and  females,  and  described  the 
adult's  morphology,  distinguishing 
features,  distribution,  phenology,  and 
phylogenetic  relationships. 

Based  upon  limited  rearing  of  a  few 
larvae,  young  shoots  of  coast  live  oak 
[Quercus  agrifolia)  may  be  the  sole  host 
of  the  Santa  Monica  Mountain 
hairstreak  (Pasko  and  Mattoni  1992). 
Adults  spend  most  of  their  time 
perchint^  on  coast  live  oak  and  fly  only 
when  disturbed  (L'rban  Wildlands  et  al. 
1999).  According  to  the  petitioners, 
observation  of  the  butterfly  is  difficult 
because  the  life  cycle  is  completed  in 
the  oak  canopy  about  9-12  meters  (m) 
(30-40  feet  (ft))  above  ground.  Adults  fly 
as  a  single  brood  from  late  April  to  June 
and  have  rarely  been  observed 
nectaring.  When  observed,  the  nectar 
source  has  always  been  California 
buckwheat  (Eriogonum  fasciculatum) 
(Urban  Wildlands  et  o/.'l999).  Based  on 
the  information  provided  by  the 
petitioners  and  other  information 
available  to  us.  it  is  unc:lear  whether 
California  buckwheat  is  critical  to  the 
life  history  of  the  Santa  Monica 
Mountains  hairstreak.  or  if  other  plants 
can  provide  adequate  nectar  sources.  Al 
the  present  time,  the  complete  life 
history  of  the  Santa  Monica  Mountains 
hairstreak  is  unknown.  It  is  difficult  to 
identify  the  precise  habitat  requirements 
of  the  subspecies  without  certainty  of 
the  species  and  quality  of  foodplant(s) 
re(|uired,  potential  micro-habitat 
requirements  of  adults,  pupae,  larvae 
and  eggs,  and  other  environmental 
factors  necessary  for  all  life  stages  of  the 
butterflv. 

The  historic  distribution  of  the  Santa 
Monica  Mountains  hairstreak  is  not 
precisely  known.  The  petitioners  note 
that  amateur  butterfly  collectors  have 
extensi\ely  collected  in  the  area  and 
there  is  no  indication  that  the  Santa 
Monica  Mountains  hairstreak  occurs 
beyond  the  western  end  of  the  Santa 
Monica  Mountains  in  California. 
However,  it  is  unlikely  that  collectors 
would  ha\'e  aggressively  sought  the 
Santa  Monica  Mountains  hairstreak 
before  1973.  when  Emmel  and  Emmel 
first  made  reference  to  this  subspecies 
or  perhaps  e\en  before  1990.  when  the 
taxon  was  officially  described  in  the 
scientific  literature.  The  lack  of 
historical  collections  cannot  be  used  as 
empirical  evidence  of  the  narrowness  of 
the  taxon's  historical  or  present 
distribution.  The  Santa  Nltmica 
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Mountains  hairstreak  is.  thus  far,  known 
only  from  five  locations  in  the  northern 
slopes  and  plateau  of  the  western  end  of 
the  Santa  Monica  Mountains  in  Ventura 
and  Los  Angeles  Counties  (Urban 
Wildlands  et  al.  1999:  Pasko  and 
Mattoni  1992). 

There  are  no  comprehensive  surveys 
undertaken  for  the  taxon.  According  to 
the  petitioners,  at  one  Los  Angeles 
County  location.  Santa  Monica 
Mountains  hairstreak  adults  were 
ob.«erved  in  1990.  199.3  and  1994  in 
association  with  mature  coast  live  oaks 
(Pasko  and  Mattoni  1992;  Urban 
Wildlands  et  al.  1999).  At  another  Los 
Angeles  County  location,  on  property 
owned  by  the  National  Park  Service, 
larvae  were  found  on  seven  of  the  coast 
live  oaks  examined  (Pasko  and  Mattoni 
1992;  Urban  Wildlands  et  al.  1999).  Six 
adult  male  butterflies  were  sighted  near 
this  second  location  on  May  17,  1997, 
and  four  adult  males  and  two  adult 
females  were  counted  there  on  May  23, 
1997.  (Urban  Wildlands  et  al.  1999). 
The  petitioners  assert  that  the 
population  at  a  third  location  in  Ventura 
County  w^as  not  located  and  may  be 
extirpated;  however,  it  is  unclear  when 
the  hairstreak  was  last  observed  at  this 
location.  Because  of  the  imprecision  of 
the  data  supplied  by  the  petitioners,  the 
exact  locality  of  a  single  adult  collected 
at  the  fourth  location  is  unknown.  Much 
of  the  area  surrounding  this  location  is 
within  the  boundaries  of  the  Santa 
Monica  Mountains  National  Recreation 
Area,  administered  by  the  .National  Park 
Ser\ice.  but  a  variety  of  private  in- 
holdings  also  occur  within  the 
recreation  area.  The  petitioners  assert 
that  a  fifth  location  also  exists  based 
upon  the  finding  of  one  adult  male 
butterfly  collected  on  a  site  co-owned 
and  managed  by  the  Conejo  Recreation 
and  Parks  District  and  Conejo  Open 
Space  Conservation  Agency  (COSCA). 
These  data  are  the  only  information 
supplied  by  the  petitioners  with  regard 
to  the  size  and  location  of  populations 
of  the  Santa  Monica  Mountains 
hairstreak. 

The  petitioners  maintain  that 
although  amateur  butterfly  collectors 
frequent  the  Santa  Monica  Mountains, 
there  are  no  records  of  the  Santa  Monica 
Mountains  hairstreak  in  areas  other  than 
in  the  localities  identified  previously. 
However,  there  is  an  absence  of 
documentation  nn  the  dates,  number 
and  frequency  of  collections,  and  names 
of  collectors,  and  there  are  insufficient 
data  to  substantiate  the  claim  that  the 
Santa  Monica  Mountains  hairstreak  is 
hmited  to  the  locations  outlined  in  the 
petition.  Coast  live  oak  and  common 
buckwheat,  the  two  species  of  plants  on 
which  the  butterflv  ma\  depend,  are 


common  throughout  the  Santa  Monica 
Mountains  (Tim  Thomas,  Service,  pers. 
comm,  1999).  Therefore,  it  is  unclear, 
why  the  Santa  Monica  Mountains 
hairstreak  would  occur  in  such  small 
numbers  in  a  few  localized  areas  when 
the  two  plant  species  most  closely 
associated  with  the  butterfly  are 
widespread.  Since  the  butterfly  occurs 
high  above  the  ground  in  the  canopy  of 
oaks,  the  subspecies  is  probably  difficult 
to  locate.  Comprehensive  surveys  are 
needed  to  determine  if  the  present  range 
and  habitat  requirements  of  the  taxon  is 
as  restricted  as  asserted  in  the  petition. 

The  petitioners  outlined  factors 
threatening  the  subspecies,  including 
urbanization;  fragmentation  and  other 
natural  and  manmade  factors; 
overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes;  and  inadequacy  of  existing 
conser\'ation  mechanisms.  Three  of  the 
five  known  localities  of  this  butterfly 
occur  on  private  land  and  are  the  most 
susceptible  to  habitat  destruction  and 
degradation.  According  to  the  petition, 
one  of  the  Los  Angeles  County  locations 
of  the  subspecies  has  been  designated 
for  a  future  high-priced  housing 
development,  and  "most  or  all"'  of  the 
25  aforementioned  coast  live  oaks  will 
be  removed.  This  development  has  been 
approved  and  approximately  12  to  22  of 
the  oak  trees  will  be  removed  (Scott 
Wolfe,  City  of  Westlake  Village,  pers. 
comm.  1999).  It  is  unclear  if  one  or  more 
of  the  four  coast  live  oaks  that  the 
subspecies  was  found  on  will  be 
removed,  and  what  the  impacts  of  coast 
live  oak  removal  will  be. 

At  another  location  in  Ventura 
County,  development  took  place  in  the 
form  of  numerous,  privately  owned 
homes.  Any  remaining  habitat  for  the 
Santa  Monica  Mountains  hairstreak  in 
this  area  is  susceptible  to  development 
and  could  also  be  degraded  in  the  future 
(R.  Sauvoget,  National  Park  Service, 
pers.  comm.  1999).  If  a  population  of  the 
Santa  Monica  Mountains  hairstreak 
does  occur  in  the  Santa  Monica 
Mountains  Recreation  Area  where  a 
single  adult  was  collected,  this 
population  could  also  be  susceptible  to 
development  since  there  are  a  number 
of  private  in-hoidings  within  the 
Recreation  .\rea  (R.  Sauvoget,  pers. 
comm,  1999), 

The  petitioners  also  identify  habitat 
fragmentation  by  roads  and  highways, 
along  with  habitat  degradation  from 
littering,  dumping  and  unlawful 
hunting  as  threats  to  the  Santa  Monica 
Mountains  hairstreak  at  one  location. 
Recreational  and  commercial  activities, 
such  as  mountain  biking,  in-line 
skating,  and  jogging,  were  also  cited  by 
the  petitioners,  but  there  is  no 


explanation  on  how  these  activities 
would  negatively  affect  the  subspecies. 
Since  most  of  this  subspecies'  life  cycle 
appears  to  be  spent  within  the  canopy 
of  coast  live  oak,  it  is  unclear  how  these 
threats  in  the  area  surrounding  the  coast 
live  oaks  might  affect  the  butterfly  at 
any  locality.  It  is  conceivable  that 
habitat  fragmentation  and  degradation 
could  decrease  the  proximity,  quantity 
or  quality  of  nectar  sources,  such  as 
California  buckwheat.  However,  at  the 
present  time,  the  role  or  importance  of 
nectar  sources  in  the  life  history  of  the 
Santa  Monica  Mountains  hairstreak  is 
unknown.  Fragmentation  of  habitat 
could  also  lead  to  genetic  isolation  of 
populations  of  the  taxon  and  increased 
susceptibility  to  catastrophic  events, 
including  fire.  However,  without 
adequate  data  on  the  habitat 
requirements  and  population  structure 
of  the  Santa  Monica  Mountains 
hairstreak,  the  extent  of  potential  threats 
of  habitat  fragmentation,  modification  or 
destruction  cannot  be  adequately 
determined. 

Butterflies  are  potentially  subject  to 
intense  collection  pressures.  There  is  an 
international  commercial  trade  in  many 
butterfly  species  listed  and  proposed  for 
listing  under  the  Act,  as  well  as  other 
imperiled  or  rare  butterflies  (U.S. 
Department  of  Justice  1993,  1995; 
Williams  1996;  Claireborne  1997; 
Hoekwater  1997;  Chris  Nagano.  Service, 
pers.  comm.  1999).  At  the  present  time, 
two  known  localities  of  the  Santa 
Monica  Mountains  hairstreak  are 
protected  from  collection.  As  property 
of  the  National  Park  Ser\'ice,  one 
location  has  regulations  in  place  that 
make  it  illegal  to  collect  animal  or  plant 
specimens.  Because  this  location  is 
consistently  patrolled  by  rangers,  these 
regulations  are  well-enforced  (R. 
Sauvoget,  pers.  comm.  1999). 
Regulations  at  the  site  co-owned  and 
managed  by  COSCA,  prohibit  the 
collection  of  animals  and  plants  within 
the  park,  and  this  prohibition  is  well- 
enforced  by  park  rangers  (Mark  Towne, 
COSCA.  pers,  comm.  1999),  The  three 
other  currently  known  sites  of  the  Santa 
Monica  Mountains  hairstreak  have  no 
protective  measures  to  preclude 
collecting  of  the  taxon. 

Regulatory  mechanisms  currently  in 
place  are  generally  inadequate  to  protect 
the  Santa  Monica  Mountains  hairstreak. 
Federal  agencies  and  private 
landholders  are  not  legally  required  to 
consider  and  manage  for  this  or  other 
subspecies  during  project  design  and 
implementation.  The  Santa  Monica 
Mountains  hairstreak  is  not  listed  under 
the  California  Endangered  Species  Act. 
The  California  Environmental  Quality 
Act  and  local  regulations  do  not  provide 
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s|)t>(  ifif:  prntt'i  ti  ,:i  in-M-iiifS  to  ensure 
tlu>  ixintiaued  t'\ivt"ni''  >ii  the  Santa 
Monica  Mountains  hairstreak  (Urban 
Wildlands  et  ai  1999).  Some  city  and 
( ountv  jurisdictions  are  attempting  to 
})n)\  uie  for  the  protection  of  coast  live 
odi^.^  in  areas  where  the  Santa  Monica 
Mountains  hairstreak  occurs  through 
adoption  of  land  ordinances.  These 
ordinances  requiro  landowners  to  plant 
saplings  ,i>  rt'pLi(  ftn'Mits  for  removed 
oak  trft'>  'I  rt),in  Wiidlands  et  al.  1999). 
Fin\vf\.'r   It  1-  u.'iknown  whether  the 
Sant.i  M.inua  Mountains  hairstreak 
w   uld  ht-nefit  from  the  planting  of 
yoiiiiL;   Ilk  trees,  or  if  the  subspecies  is 
a>so(  1  it.'d  >n!plv  with  older  oak  trees. 
Infnrni.iti'iii    wi  the  life  history  or  habitat 
riMjuiri'iui'iit^   it  the  Santa  Monica 
Mountain^  h aiistroak  is  insufficient  to 
drtt'rnunc  'he  full  effect  of  oak  tree 
prnti't  ti  111  nil  tht^  -iubspecies. 

\\c  ha\  f  f".  !>'\\>Mi  the  petition,  and 
cart'tiillv  ,i>^f"ssc,i  th  ■  scientific  and 
i  oiiUTK'n  lai  iiifi;ri!i.i'!in  available  from 
this  pt'titi. Ill  aiiii  I  '.i     u-n  files  regarding 
thf  past,  prfsfiit,  and  future  threats 
fai  t'd  bv  thf  S.intd  Monica  Mountains 
hair-^trt'ik  Several  factors  may  impact 
the  Santa  .\!:iiii(  i  Mountains  hairstreak 
it  the  fne  kn  'wii  sites,  but  this  butterfly 
was  onlv  re(  ently  discovered,  and  little 
Is  kmiwn  iif  its  life  history  requirements 
and  [)>i!eiitiai  distr'.hiition.  Critical 
uitonnatinn  needed  includes 
liiiciunent.itiiin  •  if  hi.storical  collection 
records  thrnughi  ml  the  range  of  the 
taxon.  surveys  of  the  western  Santa 
Monu  a  Mountains  devoted  to  searching 
for  the  butterfly;  documentation  and 
det.iiled  des(  riptions  of  studies  of 


hostplant  specificity  of  the  butterfly: 
and  analysis  of  nectar  sources  available 
to  and  used  by  the  subspecies.  The 
evidence  the  petitioners  present 
indicates  that  the  subspecies  mav  be 
rare,  but  available  information  is 
insufficient  to  adequately  determine  if 
other  populations  exist  beyond  the 
currently  described  five  locations. 
Without  additional  information  on  the 
life  history,  range,  or  population  size  of 
the  taxon,  we  cannot  evaluate  the 
seriousness  of  the  potential  threats  to 
the  Santa  Monica  Mountains  hairstreak 
that  are  identified  in  the  petition. 
Because  of  the  lack  of  adequate  data  on 
biological  vulnerability  and  threats,  we 
find  that  the  petition  does  not  present 
substantial  information  that  listing  the 
Santa  Monica  Mountains  hairstreak  may 
be  warranted. 
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The  primary  author  of  this  finding  is 
Colleen  ScuUey.  U.S.  Fish  and  Wildlife 
Service.  Ventura  Fish  and  Wildlife 
Office  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  November  5,  1999. 
Jamie  Rappaport  Clark, 

Director.  Fish  and  Wildlife  Service. 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  Solicitation  for  Membership 
to  the  Forest  Research  Advisory 
Council. 

agency:  Research.  Education,  and 

I^(  tiiiomics.  USDA. 

ACTION:  Solicitation  for  Membership. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
r.S.C.  App..  the  United  States 
Department  of  Agriculture  announces 
solicitation  for  nominations  to  fill  6 
vacancies  on  the  Forestry  Research 
.\dvisory  Council. 

DATES:  Deadline  for  Advisory  Council 
incniber  nominations  is  December  14, 

1  499 

SUPPLEMENTARY  INFORMATION:  Section 

1441  Ki  i)t  th"  .Aj^iK.uiturf'  and  Food  Act 
of  1981  requires  the  establishment  of  the 
Forestry  Research  Advisor\'  Council  to 
provide  advice  to  the  Secretary  of 
.\sriculture  on  accomplishing  efficiently 
the  purposes  of  the  Act  of  October  10, 
19f.2  (16  U.S.C.  582a,  et  seq.).  known  as 
the  Mclntire-Stennis  Act  of  1962.  The 
('ouncil  also  provides  advice  related  to 
thi'  Forest  Service  research  program. 
authorized  by  the  Forest  and  Rangeland 
Resources  Research  Act  of  1978  (Pub.  L 
95-307.  92  Stat.  353,  as  amended;  16 
U.S.C.  U)00  (note)).  The  Council  is 
composed  of  20  voting  members  from 
the  following  membership  categories: 

(1)  Federal  and  State  agencies 
concerned  with  developing  and 
utilizing  the  Nation's  forest  resources,  m 
particular  committee  membership,  will 
int.:lude  representation  from  the 
National  Forest  System  and  Forest  and 
Range  E.xperiment  Stations  leaders, 
Forest  Ser\'ice: 

(2)  The  forest  industries; 

(3)  The  forestry  schools  of  the  State- 
certified  eligible  institutions,  and  State 
agricultural  experiment  stations;  and 


(4)  Volunteer  public  groups 
concerned  with  forests  and  related 
natural  resources. 

The  Council  membership  is  appointed 
with  staggered  terms  of  1.  2,  and  3  years. 
As  a  result  of  the  staggered 
appointments,  the  terms  of  6  members 
expired  on  August  15,  1999. 
Nominations  for  a  3-year  appointment 
for  all  of  the  6  vacant  positions  are 
sought.  Nominees  will  be  carefully 
reviewed  for  their  broad  expertise, 
leadership  and  relevancy  to  a 
membership  category.  Nominations  for 
one  individual  who  fits  several  of  the 
categories,  or  for  more  than  one  person 
who  fits  one  category  will  be  accepted. 
Please  indicate  the  specific  membership 
category  for  each  nominee.  Each 
nominee  must  fdl  out  a  form  AD-755, 
"Advisor)'  Committee  Membership 
Background  Information"  (which  can  be 
obtained  from  the  contact  person  below) 
and  will  be  vetted  before  selection.  Send 
nominee's  name,  resume,  and  the 
completed  AD-755  to  the  Office  of  the 
Forestr.'  Research  Advisor)'  Council. 
Room  817  Aerospace  Center,  USDA 
CSREES.  Mail  Stop  2210,  901  D  St., 
SW.,  Washington.  DC  20250  no  later 
than  December  14.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catalino  A.  Blanche,  ExecutiM' 
Secretary.  Forestry  Research  Advisory 
Council  at  the  above  address. 
Telephone:  202-401-4190.  Fax:  202- 
401-1706.  ore-mail: 
cblanche@reeusda.gov. 

Done  at  Washington.  DC  this  10th  day  of 
November  1999. 

I.  Miley  Gonzalez. 

Undersecretary;  Research,  Education  and 

Economics. 

(PR  Dor.  99-30011  Filed  11-16-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Members  of  Performance  Review 
Boards 

agency:  Office  of  the  Secretarj',  USDA. 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 

appointment  of  members  of  the 
Performance  Re\  iew  Boards  (PRBs)  for 
the  U.S.  Department  of  Agriculture. 
(USDA).  The  USDA  PRBs  provide  fair 
and  impartial  review  of  Senior 


Executive  Service  (SES)  performance 

appraisals  and  make  recommendations 

to  the  Secretar}-  of  Agriculture. 

regarding  final  performance  ratings. 

performance  awards,  pay  adjustments, 

recertification  and  Presidential  Rank 

Awards  for  SES  members. 

EFFECTIVE  DATE:  November  17,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Holland.  Office  of  Human 

Resources  Management,  Executive 

Resources  and  Services  Division,  U.S. 

Department  of  Agriculture.  1400 

Independence  Avenue.  SW. 

Washington.  DC  20250   f202)  720-6047. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  PRB  membership  is 

required  by  section  4314(c)(4)  of  Title  5. 

U.S.C.  The  following  membership  lists 

represents  a  standing  register,  from 

which  specific  PRBs  will  be  constituted. 

ACKERMAN.  KENNETH  D. 

ACORD.  BOBBY  R. 

ADAMS.  CHARLES  R. 

AHL,  ALWYNELLE  S. 

ALDAYA,  GEORGE  W. 

ALLEN,  RICHARD  D. 

AMONTREE,  THOMAS  S. 

ANAND.  RAIEN  S. 

A>nDERSON,  MARGOT  H. 

ANDRE,  PAMELA  Q. 

ARMY,  THOMAS  J. 

ARNOLD,  RICHARD  W. 

ARTHUR.  JOHN  B. 

ASH  WORTH.  WARREN  R. 

ATIENZA.  MARY  E. 

AXTELL,  JEANNE  O. 

BAKER.  JAMES  R. 

BANGE.  GERALD  A. 

BANKS.  DENISE  A. 

BARTUSKA.  ANN  M. 

BAY.  DONALD  M. 

BECK.  RICHARD  H. 

BEECHER,  DONNA  D. 

BELL.  THEODORE  O. 

BENSEY,  JR.,  ROGER  L. 

BERG,  JOEL  S. 

BERNHARD,  RONALD  R. 

BETSCHART.  ANTOINETTE  A. 

BEYER,  WALLY  B. 

BICKERTON.  GEORGE  E. 

BILLY.  THOMAS  J. 

BLACKBURN.  WILBERT  H. 

BLACKWELL,  JACK  A. 

BLUM,  J.L. 

BOSECKER,  RAYMOND  R. 

BOSWORTH.  DALE  N. 

BOTTUH.  JOHN  S. 

BRALEY.  GEORGE  A. 

BREEZE.  ROGER 

BROUHA.  PAUL 

BRYANT.  ARTHUR  R. 
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BSCHOH.  PFWIS  H. 

GOLDEN.  JOHN 

KORCAK.  RONALD  F. 

nnscn,  wiM.iAMW. 

GONZALEZ,  I.  MILEY 

KRCJNENBERGER.  IR..  DONALD  R. 

HlNIAiN   HCJNNIEJ. 

GRAU,  THOMAS  L. 

KUHN.  BETSEY  A 

HI'KNS.UEW^RP. 

GRAY,  ROSALIND  D. 

LASTER.  DANNY  B, 

EilRSE.  SR.  LUTHER 

GRAYBEAL.  NANCY 

LAUGHLIN.  CHARLES  W. 

F^IRT   !()M\  1' 

GREENE.  FRANK  C. 

LA  VERTY.  IR.  ROBERT  L. 

(  ABl.KS   Kick  11 

GRUENLOH-FIALA.  PATRICIA  K. 

LEE.  WARREN  M 

CAMF'BHLL,  ARTHUR  C. 

GRUNDEMAN.  ARNOLD  ]. 

LEO.  JOSEPH  ! 

CARHY.  ANNE. 

GUGULIS.KATHERINEC. 

LEONHARDT.  BARBARv^>i  A. 

(ARKY,  PRISCILLAB. 

GULDIN,  RICHARD  W. 

LEWIS.  DAVID  N. 

(,AR[M:.\TEK,  BARRY  L. 

HAGY  III,  WILLIAM  P. 

LEWIS.IR  ,  RCOBERT 

CHAMBERS,  [R.  SAMUEL 

HALL,  DAVID  C. 

LILIA.  JANICE  G. 

CHAMBLISS.  MARY  T. 

HAMILTON.  THOMAS  E. 

LINDEN.  R.-\LPH  A 

fTIERRY   lOHN  P 

HARDY,  JR.,  LEONARD 

LiriLE.  lAMESR, 

CHILTON,  BART  H 

HARRINGTON.  JR.,  RUBE 

LOHFINK.  CYRUS  (L 

CIELO  ANt;EL  B 

HARRIS,  SHARRON  L. 

LONG.  RICHARD  D 

CLARK.  LAWRENCE  E. 

HARRIS,  JR.,  DAVID  H. 

LUDU'IG.  WILLIA.M  E. 

CLAYTON,  KENNETH  C. 

HARWOOD,  TERRY  A. 

LUGO.  ARIEL  E. 

C(]HEN.  KENNETH  E. 

HATCHER,  CHARLES  F. 

LYONS,  JAMES  R. 

COLLINS,  KEITH  I. 

HAVLIK.  WILLIAM  J. 

MACIAS.  CHERYL  L. 

C:OMANOR,  lOANM. 

HAYES.  PAULA  F. 

MA  LONE  Y.  KATHRYN  P. 

CONKLIN,  NEILSONC. 

HEALY.  PATRICIA  E. 

MANNING.  GLC3RIA 

C;ONRAn  VIRCILL. 

HEFFERAN.  COLIEN  J. 

MARGHEIM.  CiARY  A. 

c:ON\VAY.ROCERK, 

HELLICKSON-KEY.  SANDRA 

MARTIN.  CHRISTOPHER  J. 

C;ON\VAY,TH()MAS  V. 

HENDERSON.  KAREN  W. 

MARTINEZ.  WILDA  H, 

COOKSIE.  CAROLYN  B 

HENNEBERRY,  THOMAS  J. 

MATZ.  DEBORAH 

COOLER,  (;e()rc;ee. 

HERNANDEZ.  HUMBERTO 

MAUPIN.GARYT. 

c()pped(;e,  l\mesr. 

HE  WINGS,  ADRL\NNA  D. 

MAUSBACH.  MAURICE  J. 

COl  1,T1:R.  KYLE  J. 

HICKS.  RONALD  F. 

MAZIE.  SARA  M. 

CRAVEN,  lACK  L. 

HICKS,  VICKI  J. 

McCLANAHAN.  MELINDA  L.                               ' 

CRl  Z,  lOSE 

HILL,  RONALD  W. 

McGUTCHEON.  JOHN  W. 

DEDRICK,  ALLEN  R 

HOBBIE,  MARY  K. 

McDOLiGLE,  lANICE  H 

DEHAVEN,  WILLIAM  R. 

HOBBS,  ALMA  C. 

McKEE,  RICHARD  M 

DELCADO.  LINDA  A. 

HOBBS,  IRA  L. 

McLEAN.  CHRISTOPHER  A. 

UERFLER.  PHILIP  S 

HOLBROOK,  DAVID  M. 

McMANUS,  IR..EDC;AR). 

DEWHl'RST.  STEPHENS. 

HOLMAN,  PREO  D. 

MENGELING.  WILLIAM  L. 

UIAZ-SOLTERO,  HILDA 

HORN,  FLOYD  P. 

MERRIGAN.  KATHLEEN  A. 

DOMBECK.  MICHAEL  P, 

HORNER,  WFTHERS  G. 

MEZAINIS.  VALDIS  E. 

DON(3GHlE.  LINDA  R 

HOUSE,  CAROL  C. 

MILLS,  THCJMAS  J. 

DUNCAN  III.  lOHN  P 

HUDNALL,  JR..  WILLIAM  J. 

MINA.  MARK  T. 

DUNKLE.  RKTiARD  L. 

HUMISTON,  GLENDA 

MITCHELL.  LAWRENCE  W. 

dunn.mk:haelv. 

JACKSON.  KEITH  C. 

M(30RE,  EDDIE  A, 

EAV.  BOV  B 

JACKSON.  RUTHIE  F. 

MURRAY.  PETER  K. 

EBBITT.  lAMES  R. 

JACOBS.  ROBERT  T. 

MURRELL,  KENNETH  D. 

ELDER,  ALFRED  S, 

JAKUB,  LAWRENCE  M. 

NELSON.  STEPHEN  F 

elias.thonl\ss. 

JANIK,  PHILIP  J. 

NERVIG.  ROBERT  \r 

ELLIS,  lOANNE  H 

JENNINGS,  ALLEN  L. 

NG,  ALLEN 

ESTILL.  ELIZABETH 

JOHNSEN,  PETER  B. 

NORDSTROM.  GARY  R, 

FIGIT:R0A,  ENRIQUE  E. 

JOHNSON,  ALLAN  S. 

NOVAK.  JON  E, 

FITZGERALD,  EILEEN  M. 

JOHNSON,  JUDITH  K. 

OBERLANDER.  HERBERT 

FLEISCHNL\N,  lOYCE  N. 

JOHNSON,  PHYLLIS  E. 

OFFU  IT  .  SUSAN  E. 

FORSGREN  IL  HA.RVEY  L. 

JORDAN,  JOHN  P. 

OHLER,  BARRY  A, 

FOWLER.  JERR\-  L, 

JUNG,  CHRISTINE  M. 

OLSEN.  ERIC  N. 

FRANCO.  ROBERT 

KAISER,  JR..  HAROLD  F. 

ONEIL.  BARBARA  T. 

FRANKS.  IR,  WILLIAM  J. 

KAPLAN.  DENNIS  L. 

ONSTAD,  CHARLES  A. 

FR.-\ZIER.  t;REGORY 

KEARNEY.  JAMES  C. 

ORR.  DAVID  \\ 

FRITZ.  RICHARD  G. 

KEEFFE.  MARY  A. 

ORTEGO.  JOHN  R, 

FROST.  ALBERTA  C. 

KEENEY,  ROBERT  C. 

OSGOOD,  BARBARA  T 

FURNISH.  lAMESR 

KEITH,  RODERICK 

Olio,  RALPH  A. 

GADT.  LARRY  O 

KELLY,  JAMES  M. 

PARADES,  lULIA  M. 

GALVIN.  TIMOTHY  I, 

KELLY,  KEITH 

PARHAM.  GREGORY  L 

GARDNER.  IR.,  WILLIAM  E. 

KELLY,  MICHAEL  W. 

PARRY.  JR.  RICHARD  M. 

GELBURD.  DIANE  E. 

KENNEDY,  ANNE  K. 

PEER.  WILBUR  T. 

GILLANL  BERTHA  C. 

KENNEDY,  EILEEN  T. 

PERRY.  10 AN  B. 

GIPPERT  MICHAEL  J. 

KING,  ALEXANDER 

POTTS,  lANET  S. 

C;iPSON.  CHESTER  A. 

KING,  JANET  C. 

POWERS.  JUDY  M 

GLAVIN.MARCiARETA. 

KING,  R.A. 

PRCHAL.  ROBERT  I. 

GLICKMAN,  DANIEL  R 

KING.  JR.,  EDGAR  G 

PRUGHA.  fOHNC. 

GOERL,  VINCE'ITE  L, 

KNIPLING.  EDWARD  B. 

PURCELL,  ROBERT  L. 
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PlRfiELL,  ROBERTA  D. 
PYTHL.  CHRISTINE 
RAINS,  MICHAEL  T. 
RAWLS.  CHARLES  R. 
REED.  ANNE  F 
REED.  CRAir;  A. 
REED,  FEARLIE  S. 
REILLY,  lOSEPH  T, 
REXROAD.  iR  ,CAIRDE. 
REYNOLDS,  LAMES  R. 
RiEMENSCHNEIDER.  ROBERT  A. 
RIC;CINS,  [UDITH  VV, 
RISBRL  DT.  CHRISTOPHER  D, 
ROCKEY,  SARAH  L 
ROMINGER,  RICHARD  E. 
RvjLiSSOPirLJLOS,  PETER  J. 
RUNDLE,  KATHLEEN  A. 
SALVVASSER,  HAROLD  J. 
SATTERFIELD,  STEVEN  E. 
.^CARBROCGH,  FRANK  E. 
SCHIPPER.  fR,.  ARTHUR  L. 
SCHROEDER,  JAMES  \V. 
SCHI'MACHER.  AUGUST 
SCHWALBE.  c:HARLES  P. 
SEIBER.  lAMES  N. 
SELLS.  DANNY  D. 
SEXTON,  THOMAS  ]. 
SEYBOLD,  GREGtmY  S. 
SEYMOUR,  f;AROLM, 
SHACKELFORD,  PARKS  D. 
SHANDS,  HENRY  L. 
SHEIKH,  PATRICIA  R, 
SHIP\L\N,  DAMD  R. 
SIDDIQLT  ISLAM  A, 
SIMMONS,  ROBERT  M. 
SMITH,  HOR.\CE 
SMITH,  KATHERINER. 
SMITH,  PETER  F. 
SMITH,  IR,.  WILLIAM  C. 
SMIXKSTYS,  INGAP. 
SMYTHE,  RlfTlARD  V. 
SOMMERS.  WILLIAM  T. 
SPENCE,  lOSEPH 
SPORY.  GENE  P 
SPRINGER,  ROBERTO. 
ST,  lOHN.  jrOITH  B. 
STEEL.  PATRICK  M 
STEELE,  W,S, 

STENGER-CASTRG.  FRANK  W. 
STEWART,  RONALD  E. 
STOCKTON,  IR..  BLAINE  D. 
.STOKES.  E.V. 
STOLE  A  PATRICIA  F. 
STO.MMES.  EILEEN  S. 
SURINA,  lOHN  C, 
TANNER.  STEVEN  N. 
THOMAS  IRVING  W. 
THOMPSON.  CLYDE 
THOMP.SON.  JILL  LONG 
THOMPSON.  PAUL  E. 
THOMPSON.  ROBIN  L. 
THOMP.SON.  SALLY 
THORNTON.  SAMUEL  E. 
TCmCERSON.  RANDALL  E. 
TORRES.  ALFONSO 
TfnVNS.  ELEANOR  R 
VAIL.  KENNETH  H. 
VALSING.  DC, 
VAN  KLAVEREN,  RICH.XRD  W. 


\'ERBLL.  SKDELTAD. 
\1ADEK(J.  ROGER 
VILLANO.  DAVID  J. 
VOGEL,  FREDERIC  A. 
\OGEL,  RONALD  J. 
VONK,  lEFFREY  R. 
WACHS.  LAWRENCE 
WACHSMUTH.  INA  K. 
WALKER.  ELUAH  C. 
WALKER.  LARRY  A. 
WALSH.  THOMAS  M. 
WALTON.  THOMAS  E. 
WATKINS.  DAYTON  J. 
W ATKINS,  SHIRLEY  R. 
WEBER.  BARBARA  C. 
WEBER.  THOMAS  A. 
WHILLOCK.  CARLS. 
WHITE,  JR..  T.K. 
WHITING,  ROBERT  W. 
WHITMORE.  CHARLES 
WILCOX.  CAREN  A. 
WILLIAMS.  JOHN  W. 
WILLIS,  JOYCE  C. 
WILSON,  EDWARD  M. 
WITT.  TIMOTH"^' B. 
WOTEKI.  CATHERINE  E. 
WU.  JEREMY  S. 
YOUNG.  JR..  ROBERT  W. 
ZELLERS.  PHILLIP 
ZIRSCHKY.  JOHN  H. 
ZORN.  FRANCES  E. 

Dated:  November  8,  1999. 
Dan  Glickman, 
Secretary. 

[PR  Doc.  99-.30012  Filed  11-16-99;  8:45  amj 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  Rights-of-Way  Access  Advisory 
Committee:  Meeting 

agency:  Architectural  and 

1  ransportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting;  date  change. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisory' 
Committee  (Committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
document  announces  a  change  in  the 
dates  of  the  first  meeting,  which  will  be 
open  to  the  public. 
DATES:  The  first  meeting  of  the 
Committee  is  scheduled  for  December  2 
and  3,  1999.  beginning  at  9  am  and 
ending  at  5  pm  each  day. 


ADDRESSES:  The  meeting  will  be  held  in 
tile  Mil  floor  training  room  at  1331  F 
Street,  NW..  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windle\ .  Oiiice  oi  I  t-L.iuin.,cil  and 
Information  Services.  Architectural  and 
Transportation  Barriers  Compliance 
Board.  1331  F  Street.  NW.,  suite  1000, 
Washington.  DC,  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice):  (202)  272-5449 
(TTY').  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape,  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  (http:// 
www.access-board.gov/notices/ 
prowmtg.htm). 

SUPPLEMENTARY  INFORMATION:  On 
October  20.  1999.  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(Committee)  to  provide 
recommendations  for  developing  a 
proposed  rule  addressing  accessibility 
guidelines  for  newly  constructed  and 
altered  public  rights-of-way  covered  by 
the  Americans  with  Disabilities  Act  of 
1990  and  the  Architectural  Barriers  Act 
of  1968.  64  FR  56482  (October  20.  1999). 

The  first  meeting  of  the  committee 
was  originally  scheduled  for  November 
29  and  30.  1999.  The  Access  Board  is 
changing  the  date  of  the  first  meeting  to 
accommodate  committee  members 
travel  schedules. 

Committee  meetings  will  be  open  to 
the  public  and  interested  persons  can 
attend  the  meetings  and  communicate 
their  views.  Members  of  the  public  will 
have  an  opportunity  to  address  the 
Committee  on  issues  of  interest  to  them 
and  the  Committee.  Members  of  groups 
or  individuals  who  are  not  members  of 
the  Committee  may  also  have  the 
opportunity  to  participate  with 
subcommittees  of  the  Committee. 
Additionally,  all  interested  persons  will 
have  the  opportunity  to  comment  when 
the  proposed  accessibility  guidelines  for 
public  rights-of-way  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  November  22.  1999.  Decisions  with 
respect  to  future  meetings  will  be  made 
at  the  first  meeting.  Notices  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

LdwriiiiLu  W.  Roffee, 

Executive  Director 

|FR  Doc,  99-.30061  Filed  11-16-99:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Census  Bureau 

[Docket  Number  991105296-9296-01) 

RIN  Number  0607-XX47 

Change  in  Report  Series  From  Print 
Publication  to  Internet  Access 

AGENCY:  Census  Bureau,  Commerce. 

ACTION:  Ndtice  of  publication  program 
change. 

SUMMARY:  The  Consus  BurfMu  will  cease 
printed  publiLdtion  of  the  Monthly 
Wholesale  Trade  Report  at  the  end  of 
this  calender  year.  .After  the  printed 
report  providing  data  for  December  1999 
is  issued  in  February  2000,  this  monthly 
report  will  be  available  only  on  the 
Internet  at.  chttp:/ www. census. gov./ 
svsd/www'mwts.html>. 

EFFECTIVE  DATE:  FebniaPv   1.  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  A.  Ambler.  Chief.  Service  Sector 
Statistics  Division,  U.S.  Census  Bureau, 
Washington.  DC  20233.  telephone 
number:  (301!  457-2668 

SUPPLEMENTARY  INFORMATION:  The 
Monthly  Wholesale  Trade  Report 
provides  current  economic  data  of  the 
merchant  wholesale  trade  industry  and 
presents  both  unadjusted  and  seasonally 
adjusted  data  on  sales.  in\entories,  and 
inventories/ sales  ratios^ 

The  Census  Bureau  has  determined 
that  there  is  little,  if  anv.  need  for  the 
printed  version  of  the  Monthly 
Wholesale  Trade  Report.  Few  users 
want  a  delayed  printed  report  when 
they  can  acc:ess  it  through  the  Internet 
the  morning  of  the  release.  Some  users 
have  continued  to  receive  the  printed 
report  only  because  the\'  have  not 
requested  that  their  names  be  removed 
from  our  mailing  list.  In  recent  years, 
our  mailing  request  for  this  publication 
has  declined  from  about  750  users  to 
about  80  users.  We  believe  that 
switching  to  internet  access  will  not 
affec:t  the  reports  users  We  will, 
however,  address  the  needs  of 
customers  adversely  affected  by  this 
change 

!l,it.'fi    \M\>'mber  9,  1999. 
Kenneth  Prewilt. 
Dirmlor  Biirvnu  of  the  Census. 
!  R  n..r  ')<t-2')<)27  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee:  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  December  2.  1999,  9  a.m.. 
Room  3884,  in  the  Herbert  C.  Hoover 
Building.  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  E.xport 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 

1 .  Opening  remarks  by  the 
Chairperson. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulatory 
revisions. 

4.  Update  on  policies  under  review 

5.  Discussion  of  electronic  submission 
of  license  applications  and  supporting 
documentation. 

6.  Discussion  of  draft  regulation 
concerning  Exporter  of  Record. 

7.  Discussion  of  encryption 
regulations. 

Closed  Session 

8.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  open  session. 
Reservations  are  not  required.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members. 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 
following  address:  As.  Lee  Ann 
Carpenter,  BXA  MS:3876.  15th  St.  & 
Pennsylvania  Ave.,  NW,  Washington. 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  12, 
1999.  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 


portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  cop\ing  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020,  U.S. 
Department  of  Commerce.  Washington. 
DC,  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  November  12.  1999. 
Lee  Ann  Carpenter. 

Committee  Liaison  Officer. 

|FR  Dot ,  99-300.54  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-«07] 

Polyethylene  Terephthalate  Film,  Sheet 
and  Strip  From  Korea:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Notice  of  intent  Not  To 
Revoke  in  Part 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  intent  not  to  revoke  in  part 

SUMMARY:  On  July  12,  1999,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  from  the  Republic 
of  Korea  (64  FR  37501).  The  review- 
covers  one  manufacturer/ exporter  of  the 
subject  merchandise  to  the  United 
States  and  the  period  fune  1.  1997 
through  May  31.  1998.  We  gave 
interested  parties  an  opportunitv  to 
comment  on  the  preliminary  results 
Based  upon  our  analysis  of  the 
comments  received,  we  have  made 
certain  changes  for  the  final  results. 
EFFECTIVE  DATE:  November  17.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  I.  Heaney  or  Robert  fames.  AD/ 
CV^D  Enforcement  Group  III.  Office  8. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
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Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-4475  or 

(202) 482-5222. 

Applicable  Statute: 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
iJrovisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(1998). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  12,  1999.  the  Department 
published  in  the  Federal  Register  the 
preliminary  resuhs  of  administrative 
review  of  the  antidumping  order  on  PET 
film  from  Korea,  SKC  Co.,  Ltd.  and  SKC 
America.  Inc.  (collectively  SKC) 
submitted  its  case  brief  on  August  11, 
1998.  E.I.  DuPont  de  Nemours  & 
Company  and  Mitsubishi  Polvester 
Film.  LLC  (collectively  Petitioners) 
submitted  rebuttal  comments  on  August 
18.  1999.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Intent  Not  To  Revoke 

On  June  30,  1998.  SKC  requested, 
pursuant  to  19  CFR  351.222(b)(2), 
revocation  of  the  order  with  respect  to 
its  sales  of  PET  film  from  Korea.  SKC 
certified  that:  (1)  It  sold  the  subject 
merchandise  at  not  less  than  normal 
value  (NV)  for  a  period  of  at  least  three 
consecutive  years,  (2)  in  the  future  it 
will  not  sell  the  subject  merchandise  at 
less  than  NV,  and  (3)  it  agreed  to  its 
immediate  reinstatement  in  the  order  if 
the  Department  determines  that, 
subsequent  to  revocation,  it  sold  the 
subject  merchandise  at  less  than  NV. 
In  this  case  SKC  does  not  meet  the 
first  criterion  required  for  revocation.  In 
this  segment  of  the  proceeding  the 
Department  has  found  that  SKC  sold 
subject  merchandise  at  less  than  NV. 
Since  SKC  has  not  met  the  first  criterion 
tor  revocation,  i.e.,  zero  or  de  minimis 
margins  for  three  consecutive  reviews, 
the  Department  need  not  reach  a 
cDnciiision  with  respect  to  the  second 
and  third  crit(>ria.  Therefore,  on  this 
basis,  we  have  determined  not  to  revoke 
the  order  on  PET  film  from  Korea  with 
respect  to  SKC. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
^hipmiMits  of  all  gauges  of  raw, 
[irinriMted.  or  primed  polyethylene 
t'^ri'})hthalat-'  film,  sheet,  and  strip, 


whether  extruded  or  coexti mied.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
fdms  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  ^vhich  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  review  covers  the  period  June  1. 
1997  through  May  31,  1998.  The 
Department  has  conducted  this  review 
in  accordance  with  section  751  of  the 
Act. 

Currenc  y  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Section  773A(a)  of  the  Act  directs 
the  Department  to  use  a  daily  exchange 
rate  to  convert  foreign  currencies  into 
U.S.  dollars  unless  the  daily  rate 
involves  a  fluctuation.  The  Department 
considers  a  "fluctuation"  to  exist  when 
the  daily  exchange  rate  differs  ft-om  the 
benchmark  rate  by  2.25  percent  or  more. 
The  benchmark  is  defined  as  the  moving 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
to  have  existed,  we  generally  substitute 
the  benchmark  rate  for  the  daily  rate,  in 
accordance  with  established  practice. 
(An  exception  to  this  rule  is  described 
below.)  (For  an  explanation  of  this 
method,  see  Policy  Bulletin  96-1: 
Currency  Conversions  (61  FR  9434, 
March  8,  1996).) 

Our  analysis  of  dollar-Korean-won 
exchange  rates  show  that  the  Korean 
won  declined  rapidly  in  November  and 
December  1997.  Specifically,  the  won 
declined  more  than  40  percent  over  this 
two  month  period.  The  decline  was.  in 
both  speed  and  magnitude,  many  times 
more  severe  than  any  change  in  the 
dollar-won  exchange  rate  during  recent 
years,  and  it  did  not  rebound 
significantly  in  a  short  time.  As  such, 
we  determine  that  the  decline  in  the 
won  during  November  and  December 
1997  was  of  such  magnitude  that  the 
dollar-won  exchcinge  rate  cannot 
reasonably  be  viewed  as  having  simply 
fluctuated  at  that  time,  i.e.,  as  having 
experienced  only  a  momentary  drop  in 
value  relative  to  the  normal  benchmark. 
Accordingly,  the  Department  used 


actual  daily  exchange  rates  exclusively 
in  November  and  December  1997.  See" 
Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Sheet  and  Strip  ft-om  the  Republic  of 
Korea.  64  FR  30664,  30670  (June  8. 
1999). 

We  recognize  that,  following  a  large 
and  precipitous  decline  in  the  value  of 
a  currency,  a  period  may  exist  wherein 
it  is  unclear  whether  further  declines 
are  a  continuation  of  th^  large  and 
precipitous  decline  or  merely 
fluctuations.  Under  the  circumstances  of 
this  case,  such  uncertainty  may  have 
existed  following  the  large,  precipitous 
drop  in  November  and  December  1997. 
Thus,  we  devised  a  methodology  for 
identifying  the  point  following  a 
precipitous  drop  at  which  it  is 
reasonable  to  presimie  that  rates  were 
merely  fluctuating.  Following  the 
precipitous  drop  in  November  and 
December,  we  continued  to  use  only 
actual  daily  rates  until  the  dailv  rates 
were  not  more  than  2.25  percent  below 
the  average  of  the  20  previous  daily 
rates  for  five  consecutive  days.  At  that 
point,  we  determined  that  the  pattern  of 
daily  rates  no  longer  reasonably 
precluded  the  possibility  that  t'hev  were 
merely  "fluctuating."  (Using  a  20-day 
average  for  this  purpose  provides  a 
reasonable  indication  that  it  is  no  longer 
necessary  to  refrain  from  using  the 
normal  methodology,  while  avoiding 
the  use  of  daily  rates  exclusively  for  an 
excessive  period  of  time.)  Accordingly, 
ft-om  the  first  of  these  five  days,  we 
resumed  classif\'ing  daily  rates  as 
"fluctuating"  or  "normal"  in  accordance 
with  our  standard  practice,  except  that 
we  began  with  a  20-day  benchmark  and 
on  each  succeeding  day  added  a  daily 
rate  to  the  average  until  the  normal  40- 
day  average  was  restored  as  the 
benchmark.  See  Notice  of  Final  Results 
of  Antidumping  Duty  Administrati%'e 
Review:  Certain  Welded  Carbon  Steel 
Pipes  and  Tubes  ft-om  Thailand,  64  FR 
56759,  56763,  October  21,  1999. 

Applying  this  methodology  in  the 
instant  case,  we  used  daily  rates  ft-om 
November  3,  1997  through  January  13, 
1998.  We  then  resumed  the  use  of  our 
normal  methodology-,  starting  with  a 
benchmark  based  on  the  average  of  the 
20  reported  daily  rates  from  January  14, 
1998.  We  used  the  normal  40-day 
benchmark  from  February  12,  1998  to 
the  close  of  the  review  period. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  are  addressed  below. 

Comment  1:  Allocation  of  Scrap  Costs 

Consistent  with  previous 
administrative  reviews  of  this  case,  SKC 
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and  consistent  with  widely  accepted 
accounting  concepts.  In  support  of  its 
argumi'iit.  SKC  cites  to  the  March  8. 
1996  case  brief  filed  in  the  second  and 
third  administrative  reviews  of  this 
case.  (See  Appendix  1  of  SKC's  August 
n.  1999  case  brief.) 

SKC  states  that  allocating  the  cost  of 
scrap  film  equally  to  A-grade  and  B- 
grade  films  improperly  overstates  the 
cost  of  B-grade  films  while  understating 
the  cost  of  A-grade  films.  SKC  contends 
that  its  methodology  of  initially 
allocating  costs  equally  among  A-grade 
film.  B-grade  film,  and  scrap,  and  then 
reallocating  the  cost  of  scrap  to  the  cost 
of  A-grade  film  is  consistent  with 
accepted  cost  accounting 
mt>thi)dologies. 

SKC  also  asserts  that  its  methodology 
is  consistent  with  the  Department's 
treatment  of  jointly  produced  products 
in  numerous  other  antidumping 
proceedings,  wherein  the  Department 
rec:ognized  that  a  pure  quantitative,  or 
physical  measures  approach  to  cost 
allocation  is  unreasonable  where  there 
is  significant  difference  in  the  value  of 
the  jointlv  produced  products. 

SKC  cites  Elemental  Sulphur  from 
Canada  61  FR  8239.  8241-8243  (March 
4.  1996)  (Sulphur  from  Canada):  Oil 
Country  Tubular  Goods  from  Argentina 
60  FR  33539,  33547  (June  28,  1995) 
(OCTG  from  Argentina):  Canned 
Pineapple  Fruit  from  Thailand,  {60  FR 
29553,  29560)  (June  5,  1995)  (Pineapple 
from  Thailand)  in  support  of  its 
position. 

SKC  maintains  that  it  is  the 
Department's  well-established  practice 
to  calculate  costs  in  accordance  with  a 
respondent's  normal  cost  accounting 
system  unless  the  system  results  in  an 
unreasonable  allocation  of  costs,  and 
cites  Pineapple  from  Thailand  as 
support  for  this  assertion.  SKC  states 
that  its  reported  cost  of  manufacturing 
(COM)  data  were  calculated  in 
accordance  with  its  normal  and  long- 
established  management  cost 
accounting  system.  SKC  notes  that  in 
the  first  review  of  this  case  (covering  the 
period  November  30,  1990  through  May 
31.  1992).  the  Department  allocated  all 
costs  associated  with  the  production  of 
scrap  film  to  A-grado  film.  SKC 
contends  that  this  methodology  was 
upheld  by  the  Cuurl  of  Internatiimal 
Trade  (CIT).  (See  E.I  DuPont  de 
Nemours  &■  Co..  at  al.  v.  United  States, 
4  F.  Supp.  2d  1248,  1254  (Ct.  Infl. 
Trade  1998)  (DuPont). 

Finally,  SKC  argues  that  the 
Department's  allocation  methodology  is 


"no  longer  tenable"  in  light  of  the 
decision  reached  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  (the 
Federal  Circuit)  in  Thai  Pineapple 
Public.  Co.,  Ltd.  et  al.  v.  United  States. 
No.  97-1424,-1437  (Fed.  Cir.  July  28, 
1999)  (Thai  Pineapple).  SKC  asserts  that 
in  Thai  Pineapple  the  Court  rejected  the 
use  of  a  weight  based  allocation 
methodology  where  that  methodology 
was  inconsistent  with  the  company's 
own  books  and  records,  and  where  the 
cost  allocation  methodology  used  by  the 
company  was  neither  price-based  nor 
circular.  Based  upon  the  foregoing.  SKC 
concludes  that  the  Department  should 
allocate  all  scrap  costs  to  A-grade  film. 
Petitioners  argue  that  the  Department 
should  continue  to  allocate  scrap  costs 
equally  between  A-grade  and  B-grade 
film,  as  the  Department  has  done  in  the 
second  (June  1.  1992  through  May  31. 
1993),  third  (June  1.  1993  through  May 
31,  1994).  fifth  (June  1.  1994  through 
May  31,  1995).  and  sixth  (June  1,  1995 
through  May  31.  1996)  reviews  of  this 
case.  Petitioners  argue  that  allocating 
yield  losses  equally  between  A-grade 
and  B-grade  film  is  consistent  with  the 
Federal  Circuit's  ruling  in  IPSCO  v. 
United  States.  965  F.  2d.  1056  (Fed  Cir. 
1992)  (IPSCO).  Petitioners  note  that  the 
circumstances  of  this  case  are 
indistinguishable  from  IPSCO  since  A- 
grade  and  B-grade  films  are  also 
produced  "simultaneously  in  a  single 
production  process." 

Petitioners  further  contend  that  in 
accepting  SKC's  reported  costs  for  the 
first  review,  the  Department  predicated 
its  acceptance  upon  the  understanding 
that  SKC  had  equally  assigned  costs  to 
A-  and  B-grade  films.  Petitioners  note 
that  SKC's  allocation  methodology 
assigns  all  scrap  cost  to  A-grade  film. 

Finally,  petitioners  assert  that  the 
facts  in  this  case  are  distinguishable 
from  those  in  Thai  Pineapple. 
Petitioners  contend  that  A-grade  and  B- 
grade  film  have  identical  production 
inputs,  whereas  in  Thai  Pineapple  the 
production  process  differs  for  the 
various  pineapple  products  involved. 
Because  SKC's  allocation  methodology 
does  not  allocate  scrap  costs  equally  to 
A-grade  and  B-grade  film.  Petitioners 
assert  that  the  Department  should 
continue  to  reject  SKC's  allocation 
methodology. 

Department's  Position 

We  agree  with  Petitioners  and 
disagree  with  SKC.  As  we  explained  in 
the  final  results  of  previous  reviews  of 
this  order,  we  have  determined  that  A- 
grade  and  B-grade  PET  film  have 
identical  production  costs.  Accordingly, 
we  continue  to  rely  on  an  equal  cost 
methodology  for  both  grades  of  PET  film 


in  these  final  results.  (See  Polyethylene 
Terephthalatp  Film,  Sheet  and  Strip 
from  the  Republic  of  Korea:  Final 
Results  of  Review  and  Notice  of 
Revocation  in  Part  61  FR  35177.  33182- 
83  (July  5.  1996)  (Second  and  Third 
Reviews);  Polvethyleno  Terephthalate 
Film.  Sheet  and  Strip  from  the  Republic 
of  Korea;  Final  Results  of  Review  and 
Notice  of  Revocation  in  Part  fil  FR 
58374.  58375-76.  (November  14.  1996) 
(Fourth  Review),  Polyethylene 
Terephthalate  Film.  Sheet  and  Strip 
from  the  Republic  of  Korea:  Final 
Results  of  Review  62  FR  38064.  38065- 
6b  (Fifth  Review)  and  Polyethylene 
Terephthalate  Film.  Sheet  and  Strip 
from  the  Republic  of  Korea:  Final 
Results  of  Review  63  FR  37334,  37335- 
36  (Sixth  Review).  Moreover,  as  noted 
in  the  final  results  of  the  second  through 
sixth  reviews,  the  CIT  has  also  ruled 
that  our  allocation  of  SKC's  production 
costs  between  A-grade  and  B-grade  film 
is  reasonable.  (See  E.l  DuPont  de 
Nemours  6-  Co..  Inc.  et  al.  v.  United 
States.  932  F.  Supp.  296  (CIT  1996).) 
As  Petitioners  nave  indicated,  our 
acceptance  of  SKCTs  allocation  of  scrap 
costs  in  the  first  review  of  this  case  was 
based  upon  our  understanding  that  SKC 
had  properly  allocated  the  costs  of  A- 
grade  and  B-grade  film.  In  that  review 
we  did  not  verify  SKC's  cost  data.  We 
determined  that  no  verification  was 
necessary  because  SKC  was  verified  in 
the  original  investigation.  Based  upon 
the  evidence  existing  in  the  record 
during  the  proceeding,  we  accepted 
SKC's  allocation  methodology  because 
we  were  satisfied  that  SKC  had 
calculated  actual  costs  consistent  with 
the  Federal  Circuit's  ruling  in  IPSCO. 
(See  Polvethvlene  Terphthalate  Film, 
Sheet  and  Strip  from  the  Republic  of 
Korea,  60  FR  42835.  42839-40  (August 
17,  1995).) 

During  the  second  and  third 
administrative  reviews,  however,  we 
carefully  examined  SKC's  allocation 
methodology  and  conducted  a  thorough 
verification  of  SKC's  accounting 
records.  We  determined  that  the 
allocation  methodology  employed  by 
SKC  fails  to  capture  the  actual 
production  costs  of  A-grade  and  B-grade 
film.  Based  upon  this  determination,  we 
have  consistently  required  SKC  to 
allocate  yield  losses  equally  between  A- 
and  B-grade  film  since  the  second 
review  of  this  case.  Further,  we  have 
determined  that  A-grade  and  B-grade 
film  undergo  an  identical  production 
process  that  involves  an  equal  amount 
of  material  and  fabrication  expenses. 
The  onlv  difference  in  the  resulting  A- 
and  B-grade  film  is  that  at  the  end  of  the 
manufacturing  process  a  quality 
inspection  is  performed  during  which 
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some  of  the  film  is  classified  as  high 
quality  A-grade  product  while  other 
film  is  classified  as  lower  quality  B- 
grade  film  (see  Fourth  Review  at  61  FR 
58375). 

We  continue  to  reject  SKC's  argument 
that  DuPont  affirmed  its  accounting 
methodology.  DuPont  does  not  require 
the  Department  to  accept  an  allocation 
methodology  that  does  not  accurately 
capture  the  actual  cost  of  A-grade  and 
B-grade  film.  In  DuPont  the  CIT 
concluded  that  the  Department's 
acceptance  of  SKC's  calculations  was 
supported  by  substantial  evidence.  The 
Court  further  concluded  that  the 
calculations  properly  reflected  SKC's 
actual  costs  of  production.  The  CIT, 
however,  did  not  affirm  SKC's 
allocation  methodology.  It  merely 
accepted  the  allocations  resulting  from 
the  methodology  because  the  record 
evidence  indicated  that  those 
allocations  reflected  actual  production 
costs  as  required  by  IPSCO. 

In  contrast,  in  the  five  previous 
reviews  of  this  case,  the  Department  has 
determined  that  SKC's  allocation 
methodology  fails  to  capture  the  actual 
cost  of  A-grade  and  B-grade  film.  We 
continue  to  maintain  that  SKC's  reliance 
on  Sulphur  from  Canada.  Pineapple 
from  Thailand  .  and  OCTG  from 
Argentina  is  misplaced.  In  Sulphur  from 
Canada,  the  Dppartment  accepted 
respondent's  treatment  of  sulphur  as  a 
by-product  of  natural  gas  production 
and  its  consequent  assignment  of  all 
production  costs  to  natural  gas 
production  and  none  to  sulphur 
production  in  its  normal  records.  (See 
Sulphur  from  Canada  61  FR  at  8240-44 
(comments  2  &  3),)  The  Department, 
instead,  accounted  only  for  the  further 
processing  costs  of  sulphur  that 
respondent  incurred  after  the  sulphur 
gas  was  removed  from  the  well.  When 
accepting  respondent's  methodology, 
the  Department  conducted  a  relative 
value  analysis  of  the  sulphur  and  found 
that  sulphur  was  an  "insignificant"  by- 
product of  natural  gas  operations.  [Id.  At 
8241  1  The  Department  noted  that 
Husky  did  not  have  the  opti(m  of 
disposing  of  or  selling  sulphur  gas  in 
the  state  it  is  recovered  from  the  well, 
because  it  is  a  poisonous  substance  and 
the  respondent  was  required  by  law  to 
process  it  to  a  safe  form  before  disposing 
of  it.  (Wat  8244.) 

Likewise  in  OCTG  from  .Argentina, 
respondent's  pnjduction  process 
produced  two  grades  of  pipe:  primary 
and  secondary.  (See  OCTG  from 
Argentina.  6o'FR  at  33547.)  However, 
because  the  secondary  pipe  was  of  such 
an  inferior  quality  that  it  could  not  be 
sold  for  normal  OCTG  applications,  the 
Department  determined  that  the  relative 


value  of  secondary  pipe  was 
"insignificant"  compared  to  OCTG  and 
primary  pipe.  Id  Therefore,  the 
Department  allocated  all  common 
production  costs  to  the  primary  pipe 
and  subtracted  the  revenue  received 
from  the  small  amount  of  sales  of 
secondary  pipe  from  the  total  cost  of 
manufacture  of  the  primary  pipe.  See  Id. 

In  the  instant  case,  A-grade  and  B- 
grade  films  are  produced  in  the  same 
production  process,  with  the  only 
difference  between  A-grade  and  B-grade 
films  being  a  different  end-quality 
categorization.  B-grade  film  is 
commercially  saleable  as  a  form  of  PET 
film.  Thus,  unlike  the  situations  in 
Sulphur  from  Canada  and  OCTG  from 
Argentina,  B-grade  film  is  not  an 
"insignificant"  by-product  of  PET  film 
production. 

Further,  Pineapple  from  Thailand, 
may  be  distinguished  from  the  instant 
case  because  Pineapple  from  Thailand 
concerned  the  appropriate  cost 
methodology  for  products  manufactured 
in  a  joint  production  process  where  the 
primar\-  raw  material,  pineapple  fruit,  is 
split  apart,  with  different  parts  of  the 
raw  material  going  through  different 
production  processes  to  produce  canned 
pineapple  fruit  and  other  pineapple 
products,  e.g..  pineapple  juice.  (See 
Pineapple  from  Thailand,  60  FR  at 
29560-61.)  A  joint  production  process 
occurs  when  "two  or  more  products 
result  simultaneously  from  the  use  of 
one  raw  material  as  production  takes 
place."  (See  Management  Accountants 
Handbook.  Keeler  et  ai.  Fourth  Edition 
at  11:1.)  A  joint  production  process 
produces  two  distinct  products  and  the 
essential  point  of  a  joint  production 
process  is  that  "the  raw  material,  labor, 
and  overhead  costs  prior  to  the  initial 
split-off  can  be  allocated  to  the  final 
product  only  in  some  arbitrary,  although 
necessary  manner."  Id.  The 
identification  of  different  grades  of 
merchandise  does  not  transform  the 
manufacturing  process  into  a  joint 
production  process  which  would 
require  the  allocation  of  costs.  In  this 
case,  since  production  records  clearly 
identifv-  the  amount  of  yield  losses  for 
each  specific  type  of  PET  film,  our 
allocation  of  yield  losses  to  the  films 
bearing  those  losses  is  reasonable,  not 
arbitrary.  (See  Fourth  Review,  61  FR  at 
58575-76.) 

It  is  the  Department's  practice  to 
calculate  costs  in  accordance  with  a 
respondent's  management  accounting 
system  where  that  system  reconciles  to 
the  respondent's  normal  financial  and 
cost  accounting  records  and  results  in  a 
reasonable  allocation  of  costs. (See  Sixth 
Review,  63  FR  at  37334).  Management 
accounting  deals  with  providing 


information  that  managers  inside  an 
organization  will  use.  Managerial 
accounting  reports  typically  provide 
more  detailed  information  about 
product  costs,  revenue  and  profits.  They 
are  used  to  identifv'  problems, 
objectives,  or  goals,  and  possible 
alternatives.  In  order  to  respond  to  the 
Department's  questionnaires.  SKC 
officials  devised  a  management 
accounting  methodology  for  allocating 
costs  incurred  in  the  film  and  chip 
production  cost  centers  to  individual 
products  produced  during  the  period  of 
review.  SKC  adopted  this  cost 
accounting  system  to  reflect  a 
management  goal  [i.e..  to  respond  to  the 
Department.)  Under  this  system,  SKC 
assigns  the  yield  loss  from  the 
production  of  A-  and  B-grade  films 
exclusively  to  the  A-grade  films.  This 
methodology  helps  management  to 
focus  on  the  film  types  with  low  yields. 
However,  notwithstanding  SKC's 
management's  concern  that  it  accurately 
portray  the  cost  of  its  A-grade  products] 
this  managerial  accounting  methodology 
is  not  appropriate  for  reporting  the 
actual  costs  of  A-and  B-grade  products. 
As  previously  noted,  A-grade  and  B- 
grade  films  undergo  an  identical 
production  process.  B-grade  film  is 
made  using  the  same  materials,  on  the 
same  equipment,  at  the  same  time  as  the 
A-grade  film. 

Because  A-grade  and  B-grade  film  are 
made  from  identical  production  inputs, 
SKC's  reliance  on  Thai  Pineapple  is 
misplaced.  As  the  Federal  Circuit  noted, 
the  production  process  "is  entirely 
different  for  the  various  pineapple 
products  produced."  (See  Thai 
Pineapple  at  8.)  In  contrast.  A-  and  B- 
grade  PET  films  are,  as  in  the  IPSCO 
case,  produced  from  an  identical 
production  process.  Further,  contrary  to 
SKC's  argument,  the  Federal  Circuit's 
ruling  in  Thai  Pineapple  does  not 
require  the  Department  to  revise  its 
methodology  in  this  case.  In  Thai 
Pineapple,  the  Federal  Circuit  upheld 
Commerce's  acceptance  of  the  allocation 
methodology  in  the  foreign  producer's 
normal  books  and  records  because  that 
methodology  reasonably  reflected  the 
foreign  producer's  cost  of  production. 
See  Thai  Pineapple  at  12-14.  The 
Federal  Circuit  stated: 

To  the  extent  that  the  records  of  (the 
foreign  producer)  reasonably  reflect  the  costs 
of  production.  Commerce  may  rely  upon 
them.  See  NTN  Beaning  Corp.,  74F.  3d  a( 
1206.  Conversely,  if  the  records  are  nol 
reasonably  reflective  of  cost.  Commerce  may 
appropriately  deviate  from  them.  See  Thai 
Pineapple  at  13. 

In  this  case,  as  explained  above,  the 
Department  has  found  the  accounting 
methodology  employed  by  SKC  in  its 
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books  does  not  reflect  the  actual  costs  of 
A-  and  B-grade  products.  Because  A- 
and  B-grade  fdms  undergo  an  identical 
production  process  using  the  same 
production  inputs,  the  Department's 
allocation  t)f  scrap  cost  equally  to  A- 
and  B-grade  film  is  appropriate,  and  is 
consistent  with  the  Federal  Circuit's 
ruling  in  Thai  Pineapple. 

Comment  2:  CEP  Profit 

SKC  asserts  that  the  Department  failed 
to  account  for  imputed  credit  and 
domestic  inventory  carrying  costs  in  its 
calculation  of  total  profit  in  the  CEP 
profit  calculation.  SKC  contends  that  all 
imputed  e.xpenses  should  be  included 
in  US.  selling  expenses  because  (1)  SKC 
has  already  offset  the  interest  expense 
that  the  Department  used  in  the 
calculation  of  total  U.S.  costs  for  these 
imputed  expenses  and  (2)  adjustments 
for  these  expenses  are  not  otherwise 
reflected  in  the  total  costs  that  are 
deducted  from  total  revenue  to  derive 
CEP  profit. 

Petitioners  agree  with  SKC  that  the 
Department  incorrectly  calculated  CEP 
profit  but  disagree  with  SKC  as  to  the 
nature  of  the  Department's  error. 
Petitioners  claim  that  as  a  result  of 
SKC's  specific  categorization  of 
revenues  and  costs,  SKC  has  excluded 
the  portion  of  CV  financing  expense 
which  reflects  imputed  credit  and 
inyentorv  carrying  costs  included  in 
U.S.  expenses.  (These  items  are  revenue 
amounts  in  the  calculation  of  CEP.) 
Therefore,  Petitioners  argue.  SKC's  total 
expenses  are  categorically  different  than 
its  U.S.  expenses,  and  SKC's  total 
expenses  are  understated  by  mixing 
elements  of  revenue  and  cost. 
Petitinners  assert  that  the  Department 
should  (1)  recalculate  SKC's  finance 
expense  without  adjustments  for 
accounts  receivable  and  finished  goods 
inventory,  and  with  no  adjustment  for 
certain  interest  income  items,  (2) 
exclude  "refunded  customs  duties" 
from  SKC's  aggregate  cost  of  sales,  and 
(3)  calculate  U.S.  expenses  for  purposes 
of  calculating  CEP  profit  as  the  sum  of 
U.S.  movement  expenses,  direct  and 
indirect  U.S.  selling  expenses,  and  U.S. 
further  manufacturing  cost. 

Department's  Position 

We  ha\<'  adhered  to  our  established 
practice  and  used  the  actual  revenues 
and  expenses  listed  in  SKC's  audited 
financial  statements  to  calculate  CEP 
profit.  Also,  consistent  with  established 
practice,  we  have  excluded  imputed 
interest  expenses  from  the  calculation  of 
the  U.S.  selling  expenses  as  used  in  our 
CEP  profit  calculation  and  have 
employed  the  actual  interest  expenses 
incurred  bv  SKC  in  accordance  with 


section  772(f)(2)(D)  of  the  Act.  Because 
our  revised  calculation  of  interest 
expense  includes  no  offset  for  imputed 
expenses,  SKC's  argument  that  imputed 
expenses  sHbuld  be  included  in  the 
calculation  of  CEP  profit  is  moot. 

In  determining  a  company's  costs  for 
COP  and  CV  purposes,  we  include  an 
amount  for  interest  expense.  As  with 
other  cost  elements,  this  cost  is 
calculated  on  an  annual  basis.  (See 
Certain  Stainless  Wire  Rods  from 
France:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
47874,  47882  (September  11,  1996).)  In 
these  final  results,  we  have  removed 
SKC's  claimed  deductions  for  imputed 
credit  and  inventory  carrying  cost  from 
its  reported  interest  expense  calculation. 
This  is  consistent  with  our  practice  of 
using  the  same  interest  expense  rate  for 
both  COP  and  CV,  and  basing  that 
calculation  upon  the  actual  expenses 
shown  on  the  financial  statements.  (See 
Notice  of  Final  Determination  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy,  61  FR  30326,  30333  (June  14, 
1996).) 

We  disagree  with  petitioners  that  the 
interest  income  used  as  an  offset  to 
interest  expense  should  be  disallowed. 
This  interest  income  is  short-term  in 
nature  and  is  an  allowable  offset  to  total 
interest  expenses.  Also,  we  do  not 
accept  petitioners'  argument  that  SKC 
should  not  be  allowed  to  adjust  its  cost 
of  sales  for  "refunded  customs  duties." 
The  refunded  duties  are  reflected  in  the 
cost  of  goods  sold  in  SKC's  financial 
statement.  These  refunded  duties, 
however,  are  not  a  part  of  the  model 
specific  cost  of  manufacture  to  which 
the  interest  rate  is  applied.  (Refunded 
duties  are  included  as  an  adjustment  to 
the  sales  price  in  the  anti-dumping 
calculation.)  Thus,  in  order  to  compute 
the  interest  expense  rate  on  the  same 
basis  to  which  it  is  being  applied,  it  is 
reasonable  to  add  the  refunded  duties 
back  to  the  cost  of  sales  in  the 
calculation  of  the  interest  expense  rate. 
Finally,  we  disagree  with  Petitioners' 
claim  that  movement  charges  should  be 
included  in  the  U.S.  expenses  used  to 
calculate  CEP  profit.  Unlike  the 
statutory  provision  that  defines  the 
"total  expenses"  to  be  used  in 
calculating  CEP  profit.  Congress 
explicitly  identified  the  expenses  that 
constituted  total  U.S.  expenses  in 
section  772(f)(2)(B)  of  the  Act.  Section 
772(f)(2)(B)  of  the  Act  provides  that  total 
U.S.  expenses  used  to  compute  CEP 
profit  are  limited  to  those  appearing 
under  section  772(d)  (1)  and  (2)  of  the 
statute.  Movement  expenses  do  not 
appear  under  either  one  of  those 
subsections,  but  rather  are  described 
under  section  772(c)(2)(A)  of  the 


Statute.  (See  ITA  Policy  Bulletin  97,1, 
September  4,  1997  (CEP  Policy 
Bulletin).)  Therefore,  in  accordance 
with  section  772(f)(2)(B)  of  the  Act.  we 
have  nof  included  movement  expenses 
in  our  calculation  of  the  total  U.S. 
selling  expenses  used  to  allocate  CEP 
profit. 

Comment  3:  U.S.  Indirect  Selling 
Expenses  and  CEP  Profit 

SKC  contends  that  the  Department 
should  include  the  U.S.  indirect  selling 
expenses  incurred  in  the  home  market 
in  its  calculation  of  CEP  profit.  SKC 
notes  that  the  Department's  CEP  Policy 
Bulletin  does  not  distinguish  "activities 
in  the  United  States  from  other  U.S. 
selling  activities"  in  calculating  total 
profit.  The  Petitioners  did  not  comment 
on  this  matter. 

Department's  Position 

We  agree  with  SKC.  Consistent  with 
our  established  practice,  we  have  not 
distinguished  activities  in  the  United 
States  from  other  U.S.  selling  activities 
in  our  calculation  of  total  profit  that  is 
then  allocated  to  U.S.  expenses.  We 
have  revised  our  calculations 
accordingly. 

Comment  4:  Indirect  Selling  Expenses 
for  Further  Manufactured  Sales 

At  the  onset  of  verification.  SKC 
submitted  a  corrected  indirect  selling 
expense  rate  for  further  manufactured 
sales.  SKC  contends  that  in  its 
preliminary  results,  the  Department 
erroneously  applied  the  revised  indirect 
selling  expense  rate  to  all  U.S.  sales 
rather  than  to  the  U.S.  fiu-ther 
maiiufuactured  sales  to  which  this 
calculation  was  limited.  The  Petitioner 
did  not  comment  in  this  matter. 

Department's  Position 

We  agree  with  SKC.  We  have  revised 
our  computer  program  and  applied 
SKC's  revised  indirect  selling  expenses 
only  to  further  manufactured  sales. 

Comment  5:  U.S.  Interest  Revenue 

SKC  contends  that  the  Department 
erroneously  set  interest  expense  to  zero 
for  certain  U.S.  sales  to  Anacomp  on 
which  SKC  earned  interest  revenue. 
Petitioners  did  not  comment  on  this 
matter. 

Department's  Position 

We  agree  with  SKC.  In  these  final 
results  we  have  revised  our  computer 
program  and  adjusted  for  the  interest 
expense  that  SKC  incurred  on  all  of  its 
sales  to  Anacomp 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that  a 
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margin  of  0.69  percent  exists  for  SKC  for 
the  period  June  1.  1997  through  Mav  31 
1998. 

The  U.S.  Customs  Service  will  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  We  have 
calculated  an  importer  specific 
assessment  value  for  subject 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  sales  examined. 
Furthermore,  the  following  deposit 
requirements  shall  be  required  for  all 
shipments  of  PET  film  from  the 
Republic  of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  resuhs  of  this  review. 
as  provided  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  for  SKC  shall 
be  0.69  percent;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate:  (.3)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  nf  the  most  recent  review  or 
the  LTFV  investigation:  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
anv  previous  reviews,  the  cash  deposit 
rate  will  be  21.5  percent  the  "all  others" 
rate  established  in  the  LTFV 
investigation. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibilitx-  under  19  c:FR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  t(i  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretarv's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Thiy  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOsj  of  their 
responsibility  concerning  the 
disposition  of  proprietarv  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notici 
is  in  accordance  with  section  751(a)(1) 
of  the  Act. 

Robert  S.  LaRussa, 

Assistant  Secivtary  for  Import 
Administration. 

Dated:  November  9,  1999. 

IFR  Dor.  99-;U)04  1  Filed  11-16-99:  8:45  am) 
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Continuation  of  Antidumping  Duty 
Orders:  Solid  Urea  From  Belarus. 
Estonia.  Lithuania.  Romania.  Russia. 
Tajikistan.  Turkmenistan,  Ukraine,  and 
Uzbekistan 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  continuation  of 
antidumping  orders:  soUd  urea  from 
Belarus,  Estonia.  Lithuania,  Romania. 
Russia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan. 

SUMMARY:  On  September  3, 1999.  the 

Dep,irtmt>nt  of  Commerce  ("the 
Department"),  pursuant  to  sections 
751(c)  and  752  of  the  Tariff  Act  from 
1930,  as  amended  ("the  Act"), 
determined  that  revocation  of  the 
antidumping  duty  orders  on  solid  urea 
from  Belarus.  Estonia,  Lithuania,  Russia, 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uzbekistan  and  the  antidumping  duty 
order  on  solid  urea  from  Romania 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  dumping  (64  FR  4835 
(September  3.  1999)  and  64  FR  48360 
(September  3.  1999),  respectivelv).  On 
November  4.  1999.  the  Liternational 
Trade  Commission  ("the  Commission"), 
pursuant  to  section  751(c)  of  the  Act, 
determined  that  revocation  of  the 
antidumping  duty  orders  on  sohd  urea 
from  Belarus.  Estonia.  Lithuania, 
Romania.  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injury  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  (64  FR 
60225  (November  4.  1999)).  Therefore, 
pursuant  to  19  CFR  351.218(e)(4),  the 
Department  is  publishing  notice  of  the 
continuation  of  the  antidumping  duty 
orders  on  solid  urea  from  Belarus, 
Estonia,  Lithuania,  Romania.  Russia, 


Tajikistan.  Turkmenistan,  Ukraine,  and 
Uzbekistan. 

EFFECTIVE  DATE:  November  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G. 
Skinner,  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Ave.,  NW.  Washington.  DC  20230; 
telephone:  (202)  482-5050  or  (202)  482- 
1560.  respectively 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1.  1999.  the  Department 
initiated,  and  the  Commission 
instituted,  sunset  reviews  (64  FR  9970 
and  64  FR  10020.  respectively)  of  the 
antidumping  duty  orders  on  solid  urea 
from  Belarus,  Estonia,  Lithuania, 
Romania,  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
pursuant  to  section  751(c)  of  the  Act.  As 
a  result  of  these  reviews,  the 
Department  found  that  revocation  of  the 
antidumping  duty  orders  would  likely 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  orders  to  be  revoked 
[see  Final  Results  of  Expedited  Sunset 
Reviews:  Solid  Urea  from  Armenia. 
Belarus,  Estonia.  Lithuania.  Russia, 
Ukraine,  Tajkistan,  Turkmenistan,  and 
Uzbekistan.  64  FR  48358  (September  3. 
1999),  and  Final  Results  of  Expedited 
Sunset  Review:  Solid  Urea  from 
Romania.  64  FR  48360  (September  3. 
1999)). 

On  November  4,  1999,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act.  that  revocation 
of  the  antidumping  duty  orders  on  solid 
urea  from  Belarus.  Estonia.  Lithuania, 
Romania,  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and  Uzbekistan 
would  be  likely  to  lead  to  continuation 
or  recurrence  of  material  injur}-  to  an 
industry  in  the  United  States  within  a 
reasonably  foreseeable  time  {see  Solid 
Urea  from  Belarus.  Estonia.  Lithuania. 
Romania.  Russia,  Tajikistan, 
Turkmenistan,  Ukraine,  and 
Uzbekistan.  64  FR  60225  (November  4, 
1999).  and  USITC  Pub.  3248, 
Investigations  Nos.  731-TA-339  and 
340-A-I  (Review)  October  1999), 

Scope 

The  merchandise  subject  to  these 
antidumping  duty  orders  is  solid  urea. 
This  merchandise  was  previously 
subject  to  an  antidumping  duty  order  on 
solid  urea  from  the  Union  of  Soviet 
Socialist  Republics  ("U.S.S.R"). 
However,  with  the  dissolution  of  the 
U.S.S.R.,  the  order  was  subsequently 
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trdnsfern-d  tn  all  15  republics  (57  FR 
28828.  June  29.  1992).  This  merchandise 
is  rurrentlv  classifiable  under  the 
Harmonized  Tariff  Schedule  (•'HTS")  of 
the  United  States  item  number 
3201.10.00.  The  HTS  item  number  is 
provided  for  convenience  and  customs 
purposes  only.  The  written  description 
remains  dispositive. 

Determination 

.•\-.  a  result  of  the  determinations  by 
th(>  Dt'prirtment  and  the  Commission 
that  nnoc  ation  of  these  antidumping 
dutv  orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  dumping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act.  the  Department 
hereby  orders  the  continuation  of  the 
antidumping  duty  orders  on  solid  urea 
fnim  Belarus.  Estonia,  Lithuania. 
Romania.  Russia.  Tajikistan. 
Turkmenistan,  Ukraine,  and  Uzbekistan. 
The  Department  will  instruct  the  U.S. 
Custom^  Si'r\  i(  ••  t  i  i  ontinue  to  collect 
antiduminiiL;  iiiit\  deposits  at  the  rate  in 
effect  at  the  time  of  entry  for  all  imports 
of  subject  merchandise.  The  effective 
date  nf  continuation  of  these  orders  will 
he  the  date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 

Pursuant  to  section  751(c)(6)(A)  of  the 
Act.  the  Department  intends  to  initiate 
the  next  five-vear  review  of  these  orders 
not  later  than  October  2004. 

Datt'd:  November  10,  1999. 
Robert  S.  LaRus§a. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  99-30042  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-831-801] 

Revocation  of  Antidumping  Duty 
Order:  Solid  Urea  From  Armenia 

agency:  hnport  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Revocation  of  antidumping  duty 
order:  solid  urea  from  Armenia. 


summary:  Pursuant  to  section  751(c)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  the  International  Trade 
Commission  ("the  Commission") 
determined  that  revocation  of  the 
antidumping  duty  order  on  solid  urea 
from  Armenia  would  not  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injurv  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (64  FR  60225 


(November  4,  1999)).  Therefore, 
pursuant  to  section  751(d)(2)  of  the  Act 
and  19  CFR  351.218(e)(4).  the 
Department  of  Commerce  ("the 
Department")  is  publishing  notice  of  the 
revocation  of  the  antidumping  duty 
order  on  solid  urea  from  Armenia. 
Pursuant  to  section  751(c)(6)(A)(iv)  of 
the  Act  and  19  CFR  351.222(i)(2){ii).  the 
effective  date  of  revocation  is  January  1, 
2000. 

EFFECTIVE  DATE:  January  1,  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Melissa  G 
Skinner.  Office  of  Policy  for  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230: 
telephone:  (202)  482-5050  or  (202)  482- 
1560.  respectiveh . 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1,  1999.  the  Department 
initiated,  and  the  Commission 
instituted,  a  sunset  review  (64  FR  9970 
and  64  FR  10020.  respectively)  of  the 
antidumping  duty  order  on  solid  urea 
from  Armenia  pursuant  to  section  751(c) 
of  the  Act.  As  a  resuh  of  this  review,  the 
Department  found  that  revocation  of  the 
antidumping  duty  order  would  lik«!ly 
lead  to  continuation  or  recurrence  of 
dumping  and  notified  the  Commission 
of  the  magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked  (see 
Final  Results  of  Expedited  Sunset 
Review:  Solid  Urea  from  Armenia. 
Belarus,  Estonia,  Lithuania.  Russia. 
Ukraine,  Tajikistan.  Turkmenistan,  and 
Uzbekistan.  64  FR  48357  (September  3, 
1999)). 

On  November  4,  1999,  the 
Commission  determined,  pursuant  to 
section  751(c)  of  the  Act.  that  revocation 
of  the  antidumping  duty  order  on  solid 
urea  from  Armenia  would  not  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  to  an  industry  in  the 
United  States  within  a  reasonably 
foreseeable  time  (see  Solid  Urea  From 
Armenia,  Belarus,  Estonia.  Lithuania. 
Romania,  Russia,  Tajikistan. 
Turkmenistan,  Ukraine,  and 
Uzbekistan,  64  FR  60225  (November  4. 
1999),  and  USITC  Pub.  3248.  Inv.  Nos. 
731-TA-339  and  340-A-l  (Review) 
(October  1999)). 

Scope 

The  merchandise  subject  to  this 
antidumping  duty  order  is  solid  urea. 
This  merchandise  was  previously 
subject  to  an  antidumping  duty  order  on 
solid  urea  from  the  Union  of  Soviet 
Socialist  Republics  ("USSR"). 
However,  with  the  dissolution  of  the 


U.S.S.R.,  the  order  was  subsequently 
transferred  to  all  15  republics  (57  FR 
28828.  lune  29.  1992).  This  merchandise 
is  currently  classifiable  under  the 
Harmonized  Tariff  Schedule  ("HTS")  of 
the  United  States,  item  number 
3201.10.no,  The  HTS  item  number  is 
provided  for  c(mvenience  and  customs 
purposes  only.  The  written  description 
remains  dispositive. 

Determination 

As  a  result  of  this  determination  by 
the  Commission  that  revocation  of  this 
antidumping  duty  order  would  not  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
industry  in  the  United  States,  the 
Department,  pursuant  to  section 
751(d)(2)  of  the  .^ct.  is  revoking  the 
antidumping  duty  order  on  solid  urea 
from  Armenia.  Pursuant  to  section 
751(c)(6)(A)(iv)  of  the  Act  and  19  CFR 
351.222(i)(2)(ii).  the  effective  date  of 
revocation  is  January  1.  2000.  The 
Department  will  instruct  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  liquidation  and  collection 
of  cash  deposits  on  entries  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  on  or  after  [anuary  1.  2000 
(the  effective  date).  The  Department  will 
complete  any  pending  administrative 
reviews  of  this  order  and  will  conduct 
administrative  reviews  of  subject 
merchandise  entered  prior  to  the 
effective  date  of  revocation  in  response 
to  appropriately  filed  requests  for 
review. 

Dated:  November  10,  1999. 
Robert  S.  LaRussa. 
Assistant  Secretan-  for  Import 
Administration. 
IFR  Doc.  99-30043  Filed  11-16-99:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  980911236-9246-02] 
RIN  0693-ZA  22 

Announcing  Draft  Federal  Information 
Processing  Standard  (PIPS)  140-2. 
Security  Requirements  for 
Cryptographic  Modules,  and  Request 
for  Comments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Notice;  request  for  comments. 


SUMMARY:  This  notice  announces  Draft 
Federal  Information  Processing 
Standard  140-2,  Security  Requirements 
for  Cryptographic  Modules,  for  public 
review  and  comment.  The  draft 
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Standard,  designated  "Draft  FIPS  140- 
2.  "  is  proposed  to  supersede  FIPS  140- 

1. 

FIPS  140-1,  first  published  in  1994. 
specified  that  it  be  reviewed  within  five 
years.  In  1998.  NIST  solicited  public 
comments  on  reaffirming  the  standard. 
The  comments  received  by  NIST 
supported  maintaining  the  standard. 
The  comments  also  supported  updating 
the  standard  due  to  advances  in 
technologv.  The  proposed  revision 
(Draft  FIPS  140-2)  is  now  available  for 
public  review  and  comment. 

Prior  to  the  submission  of  this 
proposed  standard  to  the  Secretan,'  of 
Commerce  for  review  and  approval,  it  is 
essential  that  consideration  is  given  to 
the  needs  and  views  of  the  public,  users, 
the  information  technology  industry, 
and  Federal.  State  and  local  government 
organizations.  The  purpose  of  this 
notifp  is  to  solicit  such  views. 
DATES:  Comments  must  be  received  on 
or  before  February  15,  2000. 
ADDRESSES:  Written  comments  may  be 
sent  to;  Chief.  Computer  Security 
Division.  Information  Technology 
Laboratory.  Attention:  Comments  on 
Draft  FIPS  140-2.  TOO  Bureau  Drive- 
Stop  8930.  National  Institute  of 
Standards  and  Technologv. 
Gaithersburg.  MD  20899-8930. 

Electronic  comments  may  also  be  sent 
to:  "Proposedl40-2@nisf.gov." 

Copies  of  the  current  FIPS  140-1  and 
its  proposed  replacement.  Draft  FIPS 
140-2.  are  available  from  the  Computer 
Security  Division.  Information 
Technology  Laboratory.  100  Bureau 
Drive— Stop  8930.  National  Institute  of 
Standards  and  Technologv. 
Gaithersburg.  MD  2089^)-8930.  They  are 
also  available  electronically  at:  http:// 
csrc.nist.gov/fips/.  Comments  received 
in  response  to  this  notice  will  be 
published  electronically  at  http:// 
rsrc.nist.gov/cr\'ptval/. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rrtv  Snouffer.  Computer  Security 
Division.  100  Bureau  Drive.  Stop  8930, 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899- 
8930.  telephone  (301)  97.5-443fi. 
SUPPLEMENTARY  INFORMATION:  FIPS  140- 
1 ,  Sec  urit\  Require raents  fur 
Cryptographic  Modules,  first  issued  in 
1994,  identifies  requirements  for  four 
security  levels  for  cryptographic 
modules  to  provide  for  a  wide  spectrum 
of  data  sensitivity  (e.g..  low  value 
administrative  data,  million  dollar 
funds  transfers,  and  life  protecting  data). 
and  a  diversity  of  application 
environments.  Over  60  modules  have 
been  tested  by  accredited  private-sector 
laboratories  and  validated  to-date  as 
ninfnrming  to  this  standard.  The 
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standard  provided  that  it  be  reviewed 
within  five  years  to  consider  its 
continued  usefulness  and  whether  new 
or  revised  requirements  should  be 
added. 

A  notice  was  published  in  the  Federal 
Register  (Volume  63,  Number  205)  on 
October  23,  1998,  soliciting  public 
comments  on  reaffirming  the  standard. 
The  comments  (available  at  http:// 
csrc.nist.gov/crx'ptval/)  supported 
reaffirmation  of  the  standard,  but 
suggested  technical  modifications  to 
address  advances  in  technology  since 
the  standard  was  originally  issued. 
Using  these  comments,  NIST  prepared 
by  Draft  FIPS  140-2. 

Authority:  NIST's  activities  to  develop 
computer  security  standards  to  protect 
Federal  sensitive  (unclassified)  systems  are 
undertaken  pursuant  to  specific 
responsibilities  assigned  to  NIST  in  section 
.5131  of  tlie  Information  Technology 
Management  Reform  Act  of  1996  (Pub.  L. 
104-106).  the  Computer  Securitv  of  1987 
(Pub.  L.  100-235),  and  Appendix  III  to  Office 
of  Management  and  Budget  Circular  A-130. 

Dated:  November  11.  1999. 
Karen  H.  Brown, 

Deputy  Director,  National  Institute  of 
Standards  and  Technology. 
(FR  Doc.  99-30051  Filed  11-16-99;  8:45  am] 

BILLING  CODE  3510-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology:  Meeting 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
;\dvisor\-  Committee  Act.  5  U.S.C.  app. 
2.  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology.  National  Institute  of 
Standards  and  Technology  (NIST).  will 
meet  Tuesday.  December  7.  1999  from 
8:15  a.m.  to  5:30  p.m.  The  Visiting 
Committee  on  Advanced  Technology'  is 
composed  of  fifteen  members  appointed 
by  the  Director  of  NIST:  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  environment, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
framework  of  applicable  national 


policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
an  update  on  NIST  programs;  a 
presentation  by  the  Manufacturing 
Extension  Partnership  Advisory  Board 
Chair:  a  presentation  by  one  of  the 
Visiting  Committee  members  on  the 
Future  of  E-Business:  an  indepth  review 
of  the  Manufacturing  Engineering 
Laborator\':  and  an  indepth  review  of 
the  Materials  Science  and  Engineering 
Laboraton,-.  Discussions  scheduled  to 
begin  at  8:15  a.m.  and  to  end  at  9:15 
a.m.  on  December  7,  1999,  on  staffing  of 
management  positions  at  NIST  and  the 
NIST  budget,  including  funding  levels 
of  the  Advanced  Technology  Program 
and  the  Manufacturing  Extension 
Partnership  will  be  closed. 

DATES:  The  meeting  will  convene 
December  7,  1999,  at  8:15  a.m.  and  will 
adjourn  at  5:30  p.m.  on  December  7, 
1999. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Employees'  Lounge  (seating  capacity 
80,  includes  38  participants). 
Administration  Building,  at  NIST, 

Gaithersburg.  Man'land 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  C.  Belanger.  Executive  Director, 
Visiting  Committee  on  Advanced 
Technology,  National  histitute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899-1004, 
telephone  number  (301)  975-4720. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
August  7,  1998,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 
Advanced  Technology  which  involve 
discussion  of  proposed  funding  of  the 
Advanced  Technology  Program  and  the 
Manufacturing  Extension  Partnership 
Program  mav  be  closed  in  accordance 
with  5  U.S.C.  552b(c)(9)(B).  because 
those  portions  of  the  meetings  will 
divulge  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  actions;  and  that 
portions  of  meetings  which  involve 
discussion  of  the  staffing  issues  of 
management  and  other  positions  at 
NIST  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c){6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 


62656 


Federal  Register /Vol.  64,  No.  221  /  WednRsday.  November  17.  1999 /Notices 


Dated:  Novembfir  10. 1999. 

Karen  H.  Brown. 

Drfiutv  Pirr,  t.)r. 
hK  i)i)i    MM- uiO.nO  Filfd  11-16-99;  8:45  ami 

BILLING  CODE  3510-1  }-W 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrige  National  Quality 
Award  Board  of  Overseers;  Meeting 

AGENCY:  Ndtional  Institute  of  Standards 
and  Technology,  Department  of 
Commerce, 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2.  notirp  is  hereby  given  that  there  wrill 
be  a  meeting  of  the  Board  of  Overseers 
of  the  Malcolm  Baldrige  National 
Qualitv  .-Kvvard  on  Thursday,  December 
2.  1999.  from  8:  iO  am.  to  3:30  p.m.  The 
Board  of  (Overseers  is  composed  of 
eleven  members  prominent  in  the  field 
of  qualitv  management  and  appointed 
bv  the  Secretarv  of  Commerce, 
assembled  to  advise  the  Secretary  of 
Commerce  on  the  conduct  of  the 
Baldrige  Award  The  purpose  of  this 
meeting  is  to  give  an  overview  of  the 
1999  Baldrige  Cycle;  report  from  the 
ludges'  Panel;  review  the  program  status 
and  plans  for  2000;  discuss  plans/issues 
and  development  of  Overseers' 
recommendations;  and  present 
recommendations  to  the  Director  of 
NIST. 

DATES:  The  meeting  will  convene 
December  2.  1999.  at  8:30  a.m.  and 
adjourn  at  3:30  p.m.  on  December  2, 

1999. 

ADDRESSES:  Thf  meeting  will  be  held  at 
the  National  institute  nf  Standards  and 
Technologv.  Administration  Building, 
Tenth  Floor  Conference  Room, 
Gaithersburg.  Marvland  20899. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz.  Director.  National  Quality 
Program.  National  Institute  of  Standards 
and  Technology.  Gaithersburg, 
Marvland  20899,  telephone  number 
1301) 975-2361. 

Dated:  November  10.  1999. 
Karen  H.  Brown. 
Deputy  Director. 
iFR  Dor  qc>-30049  Filed  11-16-99:  8:45  ami 

BILLING  CODE  3510-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  110999B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Recordkeeping  and 
Reporting  Requirements;  Public 
Workshop 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  workshop. 

summary:  NMFS  will  present  a 
workshop  on  the  year  2000  permit 
requirements  for  vessels,  processors. 
and  cooperatives  wishing  to  participate 
in  the  Bering  Sea  and  Aleutian  Islands 
pollock  fishery  under  the  American 
Fisheries  Act  (AFA). 
DATES:  The  public  workshop  will  be 
held  on  Monday,  November  29.  1999, 
8:30  a.m.  -  5:00  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  die  NMFS  Alaska  Fisheries  Science 
Center,  Building  9.  Auditorium.  7600 
Sand  Point  Wav  NE  ,  Scattl'-.  \VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS  is 
considering  implementing  permit 
requirements  for  vessels,  processors. 
and  cooperatives  wishing  to  participate 
in  the  Bering  Sea  pollock  fishery  under 
the  AFA  through  an  emergency  rule. 
The  emergency  rule  would  provide 
participants  in  the  Bering  Sea  pollock 
fishery  with  the  opportunitv  to  apply  for 
permits  to  participate  in  the  fishery 
prior  to  its  scheduled  start  on  January 
20.  This  action  would  be  necessar\-  to 
comply  with  the  implementation 
deadline  specified  in  the  AFA. 

NMFS  is  conducting  a  November  29. 
1999,  workshop  for  interested  industn,- 
members  to  provide  guidance  on  the 
AFA  permit  application  process  for  the 
year  2000  BSAI  pollock  fishery.  This 
guidance  has  been  requested  by, 
industry  given  the  anticipated  short 
time  period  between  publication  of  an 
emergency  rule,  submission  of  industry 
applications  in  response  to  an 
emergency  rule,  and  agency  issuance  of 
applicable  permits  prior  to  the  start  of 
the  year  2000  Bering  Sea  pollock  fishery 
scheduled  for  Ianuar\'  20.  2000. 

Special  Accommodations 

This  workshop  will  be  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Sue  Salveson  at 


907-586-7228  at  least  7  working  days 
prior  to  the  meeting  date. 
Dated:  Nnvember  10,  1999. 
Bruce  C.  Morehead. 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  99-30010  Filed  11-16-99;  8:45  am] 

BILLING  COOE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  limits  for  Certain 
Wool  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  Dominican  Republic 

Nnvember  9.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  November  18.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http;// 
www.cu.stoms.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
.'Kct  of  19.i6.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  433  is 
being  increased  for  special  shift, 
reducing  the  limit  for  Category  633  to 
account  for  the  special  shift  added. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23.  1998).  Also 
see  63  FR  63297.  published  on 
November  12.  1998. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
November  9,  1999.    ' 
Commissioner  of  Customs, 


COMMITTE 
IMPLEMEh 
AGREEME 
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Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  5.  1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1,  1999  and 
extends  through  December  31.  1999. 

Effective  on  November  18.  1999.  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below  for  the  period  beginning  on 
January  1.  1999  and  extending  through 
December  31.  1999. 


Category 


Adjusted  twelve-month 
limit ' 


433 

633 


26.281  dozen. 
150,770  dozen. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31.  1998. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  5.S3(a)(l). 

Sincerely. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-29947  Filed  11-16-99:  8:45  am] 

BILLING  CODE  3510-DR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Impoti  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-Made  Fiber  Textiles  and  Textile 
Products  and  Silk  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  in  Malaysia 

November  8.  1999. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January'  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 

.-\rnnhi.  iiiti-rnatii.'iidi  Trnd.'  .SptTidlist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-58.50.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www. customs. ustreas.gov.  For 


information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  18.54); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Malaysia  and  exported  during  the 
period  January  1,  2000  through 
December  31,  2000  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC).  In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  Umits.  Some  limits  are  being 
reduced  for  carrvforvvard  applied  to 
1999. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreement'^. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  8.  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasure  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  .section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3,  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2000.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textiles 
and  textile  products  and  silk  blend  and  other 
vegetable  fiber  apparel  in  the  following 
categories,  produced  or  manufactured  in 
Malaysia  and  exported  during  the  twelve- 
month period  beginning  on  January  1.  2000 
and  extending  through  December  31.  2000,  in 
excess  of  the  following  limits: 


Category 


Twelve-month  restraint 

limit 


Fabric  Group 

218-220  225-227. 
313-326.  611-0\ 
613/614/615/617, 
619  and  620.  as  a 
group. 


146.200.755  square 
meters  equivalent. 


Category 


Twelve-month  restraint 
limit 


Sublevels  within  the 

group 
218 


219 

220 

225 

226 

227 

313 

314 

315 

317 

326 

611-0  

613/614/615/617 

619 

620 


Other  specific  limits 

200 

237 

300/301  

331/631  

333/334/335/835 


336/636 
338/339 
340/640 
341/641  . 


342/642/842 

345 

347/348 

350/650 

351/651  

363 

435 

438-W2 

442 

445/446 

604 

634/635 

638/639 

645/646 

647/648 


8,388.281  square  me- 
ters. 

40,636.560  square 
meters. 

40.636,560  square 
meters. 

40,636.560  square 
meters. 

40.636.560  square 
meters 

40.636.560  square 
meters. 

48,465.622  square 
meters. 

58,307.808  square 
meters. 

40,636.560  square 
meters. 

40,636,560  square 
meters. 

7,858,195  square  me- 
ters. 

4,714.917  square  me- 
ters. 

46.646.248  square 
meters. 

6,286,557  square  me- 
ters. 

7,858,195  square  me- 
ters. 

353.729  kilograms. 
475.941  dozen. 
3,751,697  kilograms. 
2,575.860  dozen  pairs 
295,398  dozen  of 
which  not  more  than 
177.239  dozen  shall 
be  in  Category  333 
and  not  more  than 
177.239  dozen  shall 
be  in  Category  835. 
573.519  dozen. 
1.343.404  dozen. 
1.656.224  dozen. 
2,146.528  dozen  of 
which  not  more  than 
765,775  dozen  shall 
be  in  Category  341. 
514,140  dozen. 
197.156  dozen. 
569.337  dozen. 
185.419  dozen. 
319.026  dozen. 
4.997.811  numbers. 
15.891  dozen. 
13.004  dozen. 
19.365  dozen. 
30.738  dozen. 
1.645.035  kilograms. 
1.001.848  dozen. 
590.163  dozen. 
451.392  dozen. 
2.124.203  dozen  of 
which  not  more  than 
1.486.940  dozen 
shall  be  in  Category 
647-K  3  and  not 
more  than  1 .486.940 
dozen  shall  be  m 
Category  648-K  ■* 
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Category 


Group  II 

201    222-224. 

239pt  '.  332.  352. 

359pt.6.  360-362, 

369pt  '   400^31. 

433  434.  436. 

438-08,  440,  443, 

444.  447.  448. 

459pt.9,  464. 

469pt.  '^,  600- 

603.  606.  607. 

618.  621.  622. 

624-629.  633. 

643.  644.  649. 

652.  659pt, '\ 

666.  669pt. '2. 

670.  831.  833. 

834.  836.  838. 

840.  843-858  and 

859pt  '3.  as  a 

group 


Twelve-month  restraint 
limit 


45.309.145  square 
meters  equivalent. 


all  HTS  numbers  except 
5516.14.0025  and 


438-W      only 
6104.23.0020 
6106.20.1020 
6106.90  2520 
6109.90  8020. 


HTS  numbers 
6104.29.2051. 
6106  90.1010. 
6106.90.3020. 
6110.10.2080. 


6110  90.9074 


and 


647-K;     only 
6103,23.0045. 
6103.43,1520, 

6103  43,1570 
6103.49,8014 

6112.20, 

648-K:     only 
6104.23.0034. 
6104,29,2038. 

6104  63  2026. 
6104  63  2060. 
6104.69.8026. 
6112.20.1070, 


HTS  numbers 
6103.29.1020. 
6103.43.1540, 
6103.49.1020. 
6112.12.0050. 

,1060  and 

HTS  numbers 
6104.29,1030. 
6104.63.2006. 
6104,63,2028. 
6104.69.2030. 
6112.12.0060. 
6113.00.9052 


'Category  611-0 

5516  14,0005, 
5516.14  0085 

•"  Category 
6104,21.0060, 
6106  20,1010. 
6106.90  1020. 
6109,90  1540, 
6110-30.1560, 
6114  10.0040 

'Category 
6103  23,0040, 
6103,29,1030. 
6103,43  1550, 

6103  49  1060. 
6112.19,1050. 
6113,00,9044, 

">  Category 
6104,23,0032. 

6104  29,1040. 
6104.63.2011. 
6104  63.2030. 
6104.69,2060, 
6112  19,1060. 
and  6117  90.9070, 

^Category     239pt.: 
6209  20,5040  (diapers) 

<*  Category  359pt.:  all  HTS  numbers  except 
6406.99  1550 

^Category  369pt.    all 
5601101000,    5601,21 
5701,90  2020.    5702,10,9020. 
5702  49,1020.     5702,49,1080. 
5702.991010.     5702,99,1090 
and  6406, 10.7700 

» Category     438-0;     only 
6103.21,0050,    6103,23,0025. 
6105,90,1000.    6105  90  8020. 
6110  10  2070.    6110,30,1550. 

6114  10,0020  and  6117,90,9025. 

9  Category  459pt.  all  HTS  numbers  except 
6405  20.6030.  6405  20,6060.  6405.20.6090. 
6405.99,1505  and  6406,99,1560 

'0  Category  469pt ,  all  HTS  numbers  except 
5601,29,0020.  5603,94.1010  and 

6406.10.9020 

' '  Category  659pt :  all  HTS  numbers  except 
6406.99  1510  and  6406  99.1540, 

'^ Category  669pt,,  all  HTS  numbers  except 
5601  10,2000,  5601  22  0090.  5607.49.3000. 
5607  50  4000  and  6406  10.9040 

'3  Category    859pt.:     only     HTS    numbers 

6115  198040.  6117.10.6020.  6212.10.5030. 
6212  10  9040.  6212.20.0030.  6212.30.0030. 
6212.90.0090.  6214.10.2000  and 
6214.90.0090. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  e.xported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  lor  that  year  (see 
the  November  3.  1998  directive)  to  the  extent 
of  anv  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

In  carrving  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553la)(l). 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Impfementation 
of  Textile  Agreements. 
|FK  Dor;.  9<)-2q946  Filed  ll-Hi-99:  8:45  am] 
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only      HTS      number 


HTS  numbers  except 
.0090.    5701.90  1020. 

5702.39.2010. 

5702,59,1000. 
,     5705.00.2020 

HTS  numbers 
6105.20  1000. 
6109.90.1520. 
6110,90.9072. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Nepal 

Novembers.  1999. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
publi.shed  on  December  23.  1998).  Also 
see  63  FR  64069.  published  on 
November  18.  1998. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  lextilc 
.\oreements 
November  9. 1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  12,  1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
January  1.  1999  and  extends  through 
December  31.  1999. 

Effective  on  November  17.  1999.  you  are 
directed  to  adju.st  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  Nepal: 


EFFECTIVE  DATE:  November  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www  customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 
SUPPLEMENTARY  INFORMATION: 

Authority:  .Stn.litin  204  ul  tlin  Agricultural 
.'\cl  of  19.5(i.  as  amended  (7  U.S.C.  1854); 
Execiutive  Order  116,t1  of  Mart.h  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


Category 


Adjusted  twelve-month 
llmiU 


341  I  1.041.884  dozen 

342/642 I  242,385  dozen. 

363 •  7,741.604  numbers. 

369-S'^  \  1.012.099  kilograms. 

'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  3.53(a)(1). 

Sincerely. 
Troy  H.  Cribh. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFRUoc  .  9?I-299.t1  Filed  11-16-99:  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Sri  Lanka 

November  9,  1999. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  November  17.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
I  nm>r.  IntfriiatKnidJ  Tracie  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www. customs. ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  becnon  ^U4  ol  the  Agricultural 
A(  t  of  19.16.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  369-D 

_is  being  increased  because  special  shift 
is  being  undone,  decreasing  the  limit  for 
Categories  352/652. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
(:ORRELATIO.\:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23.  1998).  Also 
see  63  FR  53880.  published  on  October 
7,  1998. 
1  roy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committpp  for  tiie  ImplfmcnIalion  of  Textile 
.Agreements 

November  9,  1 999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  30.  1998,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 


which  began  on  January  1, 1999  and  extends 
through  December  31,  1999. 

Effective  on  November  17,  1999,  you  are 
directed  to  adjust  the  limits  for  the  following 
-ategories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Adjusted  twelve-month 
limit  1 


352/652 I  1.668.180  dozen. 

369-Dg 205.356  kilograms. 


'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 

2  Category  369-D:  only  HTS  numbers 
6302.60.0010,  6302.910005  and 

6302.91 .0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
the.se  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  .553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  99-29950  Filed  11-16-99:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton.  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Turkey 

November  9.  1999. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1.  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  Interridtunidi  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Set  iiuii  2U4  ul  itie  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 


Turkey  and  exported  during  the  period 
January  1.  2000  through  December  31. 
2000  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2000  limits.  The  limits  for  certain 
categories  have  been  reduced  for 
carryforward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23,  1998). 
Information  regarding  the  2000 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  9.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricuhural  Act  of  1956.  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuan.-  1,  2000,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  period  January  1,  2000 
through  December  31,  2000,  in  excess  of  the 
following  levels  of  restraint: 
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Category 


Restraint  limit 


Fabric  Group 

219.  313-0',  314- 
O      315-03.  317- 
0  '   326-0^  617. 
625/626/627.628/ 
629  as  a  group. 


Sublevel  in  Fabric 

Group 
625  626  627  628/629 


340/640 


341/641 


Limits  not  in  a  group 

200 

300/301  

335 

336/636 

338  339  638/639 


207,775,049  square 
meters  of  which  not 
more  than 
47  480,835  square 
meters  shall  be  in 
Category  219;  not 
more  than 
58.032.131  square 
meters  shall  be  in 
Category  313-0:  not 
more  than 
33.764.149  square 
meters  shall  be  in 
Category  314-0;  not 
more  than 
45,370.578  square 
meters  shall  be  in 
Category  315-0;  not 
more  than 
47.480.835  square 
meters  shall  be  in 
Category  317-0:  not 
more  than  5,275,647 
square  meters  shall 
be  in  Category  326- 
O.  and  not  more 
than  31.653.892 
square  meters  shall 
be  in  Category  617. 

21.374.292  square 
meters  of  which  not 
more  than  8,077.791 
square  meters  shall 
be  in  Category  625; 
not  more  than 
8.549.716  square 
meters  shall  be  in 
Category  626;  not 
more  than  8.549.716 
square  meters  shall 
be  in  Category  627; 
not  more  than 
8,549.716  square 
meters  shall  be  in 
Category  628;  and 
not  more  than 
8,549,716  square 
meters  shall  be  in 
Category  629. 

2,003.400  kilograms. 

9,754.412  kilograms. 

421.166  dozen. 

992.079  dozen. 

5.836.134  dozen  of 
which  not  more  than 
5.252.520  dozen 
shall  be  in  Cat- 
egones  338-S/339- 
S/638-S/639-S6. 

1.755.288  dozen  of 
which  not  more  than 
499.226  dozen  shall 
be  in  Categones 
340-Y/640-Y  \ 

1.733.429  dozen  of 
which  not  more  than 
606,700  dozen  shall 
be  in  Categories 
341-Y/641-Y8. 


Category 

Restraint  limit 

342/642 

347/348 

350             

1,104.390  dozen. 

6,008,629  dozen  of 
which  not  more  than 
2,090.062  dozen 
shall  be  in  Cat- 
egories 347-T/348- 

591.784  dozen. 

351/651     

946.162  dozen. 

352/652 

361              

3,426,550  dozen. 
1  989.592  numbers 

369-S^°  

2,056.859  kilograms 

410/624 

1,135.918  square  me- 

ters of  which  not 
more  than  748,116 
square  meters  shall 
be  in  Category  410, 

448 
604 
611 


38,977  dozen 
2,512,927  kilograms. 
62,865.561  square 
meters. 


'Category  313-0:  all  HTS  numbers  except 
5208.52.3035.  5208.52,4035  and 

5209  51,6032. 

2  Category  314-0:  all  HTS  numbers  except 
5209,51.6015. 

3  Category  315-0:  all  HTS  numbers  except 
5208.52.4055 

^Category  317-0:  all  HTS  numbers  except 
5208.59.2085. 
5 Category  326-0;  all  HTS  numbers  except 


5208.59.2015 
5211.59,0015, 

6  Category 
6103.22.0050. 
6105.90.8010, 
6110.20.2040. 
6112.11.0030 
339-S;  only 
6104.29.2049, 
6106,90.2510, 
6110,20.1030, 
6110,90.9070 


5209,59  0015 


and 


HTS  numbers 
6105,100030, 
6110,20  1025. 
6110.90.9068 
6114.20.0005;  Cdtegory 
numbers  6104  22  0060. 
6106  10  0030. 
6109.10.0070. 
6110,20.2075. 
6114200010 


338-S;     only 
6105.10.0010, 
6109.10.0027. 
6110.20.2065. 
and 
HTS 

6106  10,0010. 
6106.90,3010. 
6110.20.2045. 
6112.11.0040. 
and  6117.90.9020;  Category  638-S  ail  HTS 
numbers  except  6109.90.1007,  6109  90  1009 
6109.90.1013  and  6109.90  1025;  Category 
639-S;  all  HTS  numbers  except 
6109.90.1050,  6109.90.1060.  6109901065 
and  6109.90.1070. 
^Category     340-Y;     only     HTS     numbers 

6205.20.2020.     6205  20.2046 

and    6205.202050;    Category 

HTS    numbers    6205.30.2010. 

6205.302050     and 


6205.20.2015 
6205.20.2050 
640-Y:  only 
6205.30.2020 
6205.30.2060 
8  Category 
6204.22.3060, 


Category 


Restraint  limit 


9  Category 

6103.19.2015. 
6103.42.1020. 
6112.11.0050. 
6203.19.9020. 

6203  42.4010. 
6203.424035 
621040.9033 


347-T;     only 

6103.199020, 
6103.42.1040, 
6113.00.9038, 
6203.22.3020. 

6203  42  4015, 
620342,4045, 
6211.20  1520. 


HTS  numbers 
6103,22.0030. 
6103,49,8010. 
6203.19.1020. 
6203,42,4005. 
6203,42  4025. 
6203.49,8020, 
6211.20,3810 


and  6211  32  0040;  Categon/  348-T;  only  HTS 


numbers         6104,12  0030, 
6104,22  0040.     61 04.29  2034. 


6104  62.2011. 
6104  69  8022 
'  90.9060 


341-Y;  only  HTS  numbers 
6206.30.3010,  6206  30  3030 
and  6211,42,0054;  Category  641-y  only  HTS 
numbers  6204.23.0050.  6204  29  2030 
6206.40.3010  and  6206.40.3025. 


6104  62.2026. 
6112  11.0060, 
6204  12  0030, 
6204  29  4034 
6204  62  4010, 
6204  62.4040, 
6204  69  9010, 
6211,20  6810, 


6104  19.8030. 
6104.62.2006, 
6104.622028. 
6113  00  9042 
6204.198030. 
6204  623000. 
6204  62  4020 
6204  62  4050 
621050  9060. 
6211.42-0030 


only     HTS     number 


6204  22  3040 
6204  62  4005 
6204  62  4030 
6204  69.6010 
6211-20  1550 
and  6217  90  9050 

"-Category     369-S 
6307.10.2005. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1999  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  ;i,  1998)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Cu.stoms  should  construe 
entrv  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that      •      ■ 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  99-29948  Filed  11-16-99;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirates 

AGENCY:  Committee  trjr  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  (aistom^  increasing 

limits. 


EFFECTIVE  DATE:  November  17.  1999. 
FOR  FURTHER  INFORH/IATION  CONTACT:  Roy 
linger,  Internationa!  Trade  Specialist, 
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nt  limit 


numbers 
)3.22.0030. 
)3.49.8010, 
)3, 19. 1020, 
)342.4005. 
)3.42.4025. 
33.49.8020, 
11.20.3810 
":  only  HTS 
)4.19.8030. 
M.62.2006. 
34.62,2028 
13.00  9042 
34  198030, 
34  62  3000 
34  62  4020, 
34  62  4050 
1050  9060, 
!1 1,42  0030 

S     number 

bject  to 
ons  of  the 
Lints 
1  Body. 

exported 
e 

year (see 
I  to  the 

the  event 
ad  have 
s.  such 
mils  set 

ons,  the 
construe 
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into  the 

intation  of 
id  that     • 
[n  affairs 
sions  of  5 
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9;  8:45  ami 


LE 


for  Certain 
rextile 


Office  of  Textiles  and  Apparel,  U.S. 
Dppartment  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202] 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
nponings,  call  (202)  482-3715. 

SUPRLEMENTARY  INFORMATION: 

.Authority:  Section  204  of  the  Agricuhural 
.\(  t  ot  19.56.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
rarr\-forward. 

A  description  of  the  textile  and 
appdrel  categories  in  terms  of  HTS 
mimbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096. 
published  on  December  23,  1998).  Also 
see  63  FR  B03O8.  published  on 
November  9.  1998. 
Troy  H.  Cribb, 

Chairman.  Committee  far  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  frnplementiitlon  of  Textile 
.-Vgreemenls 

November  9.  1999. 
Commissioner  of  Customs. 
Department  of  the  Treasun'.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3.  1998.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  the  twelve-month 
period  which  began  on  January  1,  1999  and 
extends  through  December  31,  1999. 

Effective  on  November  17,  1999,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


actured  in 

H                   Category 

Adjusted  twelve-month 
limit  1 

H         338/339 

805,254  dozen  of 
which  not  more  than 

reements 

I 

513,893  dozen  shall 
be  in  Categories 

the 

^1 

338-S'339-S?, 

:reasing 

B         340/640 

454  507  dozen 

■         363  

7.826,323  numbers. 

H          64  /,'648 

446.714  dozen. 

2  Category     338-S:     only 
6103.22.0050.    6105.10.0010 


6105.90.8010. 

6110.20.2040. 

6112.11.0030 

339-S:    only 

6104.29.2049. 

6106.90.2510. 

6110.20.1030. 

6110.90.9070, 


HTS  numbers 
-  6105.10.0030, 
6109.10  0027.  6110.20.1025 
6110.20.2065.  6110.90,9068 
and  6114,20  0005:  Category 
HTS    numbers    6104.22.0060, 


and  6117.90.9020. 


6106.10.0010. 
6106.90  3010. 
6110  20.2045. 
6112.11.0040, 


6106  10.0030. 
6109.10.0070. 
6110.20.2075, 
6114.20.0010 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.99-29949  Filed  ll-lfr-99;  8:45  am] 
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mtact:  Roy 
aecialist. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1998. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Federal  Activities  Inventory  Reform 
(FAIR)  Act  of  1998.  Pub.  L.  105-270 

agency:  Otfice  of  the  Secretary, 
Department  of  Defense. 
action:  Notice. 

summary:  The  Department  of  Defense 
has  issued  interim  final  guidelines  and 
model  procedures  to  implement  section 
3  of  the  Federal  Activities  Inventory 
Reform  Art  of  1998. 

ADDRESSES:  Address  written  requests  for 
guidelines  and  model  procedures  to 
Department  of  Defense  FAIR  Act 
Information  Office.  2000  Corporate 
Ridge,  McLean,  VA  22102-7805.  Attn: 
Ms.  Lauren  Corbett  (LMI). 
FOR  FURTHER  INFORMATION  CONTACT:  .Ms. 
Lauren  Corbett,  telephone  (703)  917- 
7431 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Activities  In\  entorv  Reform  Act 
of  1998,  or  the  FAIR  Act.  requires  each 
Executive  agency,  including  the 
Department  of  Defense,  to  compile  a  list 
of  commercial  activities  within  the 
agency  that  are  performed  by  the 
government,  and  to  make  that  list 
available  to  the  public.  Section  3  of  the 
FAIR  Act  allows  interested  parties  to 
challenge  the  contents  of  the  list  and  to 
appeal  an  adverse  decision  on  that 
challenge  to  a  higher  level  official 
within  the  agency.  The  guidelines  and 
model  procedures  issued  bv  the 
Department  of  Defense  provide 
information  to  subordinate 
organizations  within  the  Department  on 
developing  and  implementing 
procedures  for  this  process.  Written 
requests  for  the  guidelines  and  model 
procedures  will  be  accepted  on  or  about 


the  time  the  Office  of  Management  and 
Budget  (0MB)  announces  in  the  Federal 
Register  the  availability  of  the 
Department  of  Defense  FAIR  Act 
inventory.  The  guidelines  and  model 
procedures  are  currently  in  effect,  but 
the  Department  of  Defense  will  accept 
comments  on  them  from  the  public  for 
60  calendar  days  from  the  date  of  the 
0MB  notice.  Persons  submitting 
comments  should  address  them  to  the 
address  listed  in  this  notice. 

The  model  procedures  and  other 
information  regarding  Department  of 
Defense  compliance  with  the  FAIR  Act 
may  be  found  by  accessing  the  world- 
wide web  at  http://gravit\'.]mi.org/ 
dodfair.  This  website  will  be  available 
to  the  public  on  or  about  the  time  OMB 
aimounces  in  the  Federal  Register  the 
availability  of  the  Department  of 
Defense  FAIR  Act  inventor}-. 

Dated:  November  9.  1999. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  99-29974  Filed  11-16-99:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

AGENCY:  Uelense  Intelligence  Agencv 
Joint  Military  Intelligence  College.  DOD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463.  as  amended  by  section  5  of 
public  law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Militar\'  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Monday.  10  Januan-  2000.  0800 
to  1700:  and  Tuesdav.  11  January  2000. 
0800  to  1200. 

ADDRESSES:  Joint  Military  Intelligence 
College.  Washington.  DC  20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Denis  Clift,  President.  DIA  Joint 
Militar}-  Intelligence  College, 
Washington,  DC  20340-5100  (202/231- 

33441 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  college. 
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Dated:  November  10.  1999. 
Patricia  1,.  Toppins's. 
Alternate  USD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  99-29973  Filed  11-16-99;  8:45  ami 

BILLING  CODE  5001-lO-M 


DEPARTMENT  OF  EDUCATION 

Depailment  of  Labor 

Office  of  School-to-Work 
Oppoilunities;  Advisoi7  Council  for 
School-To-Work  Opportunities;  Notice 
of  Open  Meeting 

summary:  The  Advisory  Council  for 
.Sc:hiinl-t(.-\V  )rk  Opportunities  was 
(■stabli>lu'(i  by  the  Departments  of 
Education  and  Labor  to  advise  the 
Departments  on  implementation  of  the 
S(  hdol-tn-Work  Opportunities  Act.  The 
Councnl  shall  assess  the  progress  of 
Schooi-to-Work  Opportunities  systems 
development  and  program 
miplementation;  make 
recommendations  regarding  progress 
and  implementation  of  the  School-to- 
Work  Opportunities  initiative:  advise  on 
the  effectiveness  of  the  new  Federal  role 
in  providing  venture  capital  to  States 
and  localities  to  develop  School-to- 
Wnrk  systems  and  act  as  advocates  for 
implementing  the  School-to-Work 
framework  on  behalf  of  their 
^takehnlders. 

Time  and  Place:  The  Advisory 
Council  for  School-to-Work 
Opportunities  will  have  an  open 
meeting  on  Thursday.  December  2.  1999 
from  1:30  p.m.  to  5:30  p.m.  and  on 
Fndav.  December  3.  1999  from  9:00  a.m. 
to  12:00  p  m  The  meeting  will  be  held 
at  the  C:rovvne  Plaza  Downtown  Hotel, 
Phoenix.  Arizona. 

Agenda-  The  agenda  for  the  meeting 
on  Thursday.  December  2.  from  1:30- 
1:45  p.m  will  be  opening  remarks  by 
the  Chairman  of  the  Counsel,  Governor 
John  McKernan.  Following  the  opening. 
the  Council  will  meet  with  the  State 
Directors  for  School-to-Work  to  engage 
in  d  review  of  the  School-to-Work 
Initiative.  On  Friday.  December  3.  the 
Council  will  meet  to  discuss  issues 
related  to  sustainability  of  the  School- 
to-Work  initiative  and  to  develop 
recommendations  for  consideration  by 
the  Departments  of  Education  and 
Labor 

Public  Participation:  The  meetings  on 
Thursday,  December  2,  and  Friday, 
December  3,  will  be  open  to  the  public. 
Seats  will  be  reserved  for  the  media. 
Individuals  with  disabilities  in  need  of 
special  aci:ommodaticms  should  contact 
the  Designated  Federal  Official  (DFO), 


listed  below,  at  least  7  days  prior  to  the 

meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  J.  Powers.  Designated  Federal 
Official  (DFO),  Advisory  Council  for 
School-to-Work  Opportunities.  Office  of 
School-to-Work  Opportunities.  400 
Virginia  Avenue,  SW..  Room  210, 
Washington,  DC  20024.  202/401-6222. 
(this  is  not  a  toll  free  number.) 

Signed  at  Washington,  DC,  this  10th  day  of 
November.  1999. 
Raymond  L.  Bramucci, 
Assistant  Secretary  of  Labor.  U.S.  Department 
of  Labor. 

Robert  0.  Muller, 

Acting  Assistant  Secretary  for  Vocational  and 
Adult  Education.  U.S.  Department  of 
Education. 
|FR  Doc.  99-29972  Filed  11-16-99:  8:45  am) 

BILLING  CODE  4510-30-M 


Dated:  November  9.  1999, 
Trisha  Dedik, 

Director.  International  Policy  and  Analysis 
Division.  Office  of  Arms  Control  and 
Xonproliferation. 
[FR  Doc.  99-29976  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation;  Proposed  Direct 
Distribution 

AGENCY:  Office  of  Arms  Control  and 
Nonproliferation,  Department  of  Energy. 

ACTION:  Direct  Distribution. 


SUMMARY:  The  Department  is  providing 
notice  of  a  proposed  "direct 
distribution"  under  the  Agreement  for 
Cooperation  Between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Canada  Concerning  the 
Civil  Uses  of  Atomic  Energy.  This  notice 
is  being  issued  under  the  authority  of 
section  54  of  the  Atomic  Energv  Act  of 
1954,  as  amended  (42  U.S.C.  2i60). 

The  proposed  transfer  involves  the 
shipment  of  test  samples  of  nine  (9) 
mixed  oxide  (MOX)  fuel  pins  containing 
119  grams  of  plutonium  as  a  direct 
distribution  described  in  Section  54fd) 
of  the  Atomic  Energy  Act  to  the  Chalk 
River  Laboratories  of  Atomic  Energy  of 
Canada,  Ltd..  for  irradiation  in  the  Chalk 
River  NRU  Reactor  and  subsequent  Post 
Irradiation  Examination  (PIE).  This 
experimental  shipment  is  part  of  the 
PARALLEX  (parallel  experiment) 
program  being  conducted  by  Atomic 
Energy  of  Canada,  Ltd..  and  funded  by 
the  Department  of  Energy. 

In  accordance  with  section  54  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
we  have  determined  that  this  transfer 
will  not  be  inimical  to  the  common 
defense  and  security. 

This  transfer  will  take  effect  no  sooner 
than  fifteen  days  after  the  date  of 
publication  of  this  notice. 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 
Management  Site-Specific  .-Xdvisorv 
Board  (EM  SSAB).  Rockv  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463.  86  Stat.  770)  requires 
that  public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Thursday.  December  2.  1999.  6 
pm-9:.^()  pm 

ADDRESSES:  Arvada  Center  for  the  ^SsXs 
and  Humanities.  6901  Wadsvvorth 
Boulevard,  .^^vada.  CO 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  Wadsworth  Parkway.  Suite  2250. 
Westminster.  CC3  80021;  telephone  (303) 
420-7855;  fa.x  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Conversation  with  Len  Ackland. 
author  of  the  book  "Making  a  Real 
Killing:  Rocky  Flats  and  the  Nuclear 
West." 

2.  End-of-vear  reception  and 
opportunitv  for  informal  discussion 
with  Board  members  and  regulators. 

3   Other  Board  business  mav  be 
conducted  as  nec;essary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
mav  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
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be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
S\V.  Washington.  DC  20585,  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board's  office  at  9035 
\'orth  Wadsworth  Parkway.  Suite  2250. 
Westminster.  CO  80021:  telephone  (303) 
420-7855.  Hours  of  operation  for  the 
Public  Reading  Room  are  9  a.m.  to  4 
p.m..  Monday  through  Friday.  Minutes 
will  also  be  made  available  bv  writing 
or  calling  Deb  Thompson  at  the  address 
or  telephone  number  listed  above. 

Issued  at  Washington.  DC,  on  November 
12.  1999. 

Rachel  M.  Samuel. 

Deputv  Advison-  Committee  Manasement 
Officer. 

(FK  llnr.  09-29995  Filed  11-16-99:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 

meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Nevada  Test  Site. 
The  Federal  Advisorv  Committee  Act 
(Pub.  L.  No.  92-463.  86  Stat.  770) 
rt'quires  that  public  notice  of  these 
meetings  bp  announced  in  the  Federal 
Register 

DATES:  Wednesday,  December  1.  1999:  6 

p.m  -M  p.m. 

ADDRESSES:  Embassy  Suites,  Tropicana 
Rruin.  4315  Swenson  Street,  Las  Vegas, 
W  84119. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer.  L'..S.  Department  nf 
Energy.  Office  of  En\ir(ininental 
Management.  P.O.  Box  98518,  Las 
Vegas.  Nevada  89193-8513,  phone: 
702-295-0197, 
SUPPLEMENTARY  INFORMATION: 

PurpuAt  oj  thti  Board.  The  purpose  of 
the  Advisory  Board  is  to  make 
recnmmendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda: 

•  Cdmrnittee  Reports 

•  SS.\B  Administrative  and  Business 
Reports 


Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and   ' 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will'also  be 
available  by  writing  to  Kevin  Rohrer  at 
the  address  listed  above. 

Issued  at  Washington,  DC,  on  November 
12.  1999. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Don.  99-29996  Filed  11-16-99:  8:45  am) 

BILLING   CODE   6-50-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy.  National 
Petroleum  Council;  Notice  of  Open 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisor}'  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Xame:  National  Petroleum  Council  (NPC). 

Date  and  Time:  Wednesday,  December  15 
1999.  9  AM. 

P/ore:The  Madison  Hotel,  Dollev  Madison 
Ballroom,  15th  &  M  Streets,  NW, 
Washington.  DC. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy.  Office  of  Fossil  Energy 
(FE-5),  Washington.  DC  20585.  Telephone: 
202/586-3867. 

Purpose:  To  provide  advice,  information, 
and  recommendations  to  the  Secretar\'  of 
Energy  on  matters  relating  to  oil  and  gas  or 
the  oil  and  gas  industry. 

TENTATIVE  AGENDA: 

— Call  to  order  and  introducton'  remarks  by 

loe  B.  Foster,  Chair  of  the  NPC. 
—Remarks  by  the  Honorable  T.  J.  Glauthier. 

Deputy  Secretary'  of  Energy. 
— Consideration  of  the  proposed  final  report 

of  the  NPC  Committee  on  Natural  Gas. 
—Progress  report  of  the  NPC  Committee  on 

Refining. 
—Progress  Report  of  the  NPC  Committee  on 

Critical  Infrastructure  Protection. 
— Administrative  matters. 


— DiscussiiMi  (II  ;in\  oiner  uusiness  properly 

brought  before  the  NPC. 
—Public  comment  (10-minute  rule). 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  chairperson  of  the  Council 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so. 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
must  be  received  at  least  five  days  prior  to 
the  meeting  aftd  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda. 

Transcripts:  Available  for  public  review 
and  copying  at  the  Public  Reading  Room, 
Room  IE-190,  Forrestal  Building,  1000 
Independence  Avenue.  SW.  Washington.  DC. 
between  9:00  AM  and  4:00  PM,  Monday 
through  Friday,  except  Federal  holiday's. 

Issued  at  Washington.  DC,  on  November 
12.  1999. 

Rachel  M.  Samuel. 

Acting  Deputy  Committee  Advisory 

Management  Officer. 

(FR  Doc.  99-29994  Filed  11-16-99;  8:45  am| 

BILLING  CODE  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Energy  Information 
Administration  (EIAJ  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entr\'  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  DOE 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
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reinstatement);  response  obligation 
(mandatorv',  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
(ioscription  of  the  need  and  proposed 
ust'  nf  the  information;  (4)  description  of 
thf  lii^elv  fpspnndonts;  and  (5)  estimate 
iif  tdtal  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequencv  of  response  per  year  x 
estimated  number  of  likely 
respondent.N) 

DATES:  Comments  must  be  filed  on  or 
before  December  17.  1999.  If  you 
anticipate  that  vou  will  be  submitting 
t:()mments  but  find  it  difficult  to  do  so 
within  the  time  allowed  hv  this  notice. 
vou  should  advise  the  OMB  DOE  Desk 
Officer  listed  below  of  your  intention  to 
do  so  as  so(m  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
.5084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Informati(m  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  72H  lackson  Place  NW, 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the 
.Statistics  and  Methods  Group  at  the 
address  below  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Jay  Casselberry, 
.Statistics  and  Methods  Group,  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  Mr. 
Casseiberrv  mav  be  telephoned  at  (202) 
426-niB.  FAX(202)  426-1083.  or  e- 
mail  at  lav  ('asseiberrvSeia. doe.gov. 
SUPPLEMENTARY  INFORMATION: 

The  energ\'  mformation  collections 
submitted  to  OMB  for  review  were: 

1.  E1A-800-H04. 807.  810-814.  816. 
817.  819M.  and  820.  "Petroleum  Supply 
Reporting  System". 

2.  Energy  Information  Administration; 
1905-0165;  Extension  with  change; 
Mandatorv. 

3.  EIA's  Petroleum  Supply  Reporting 
System  (PSRS)  collects  information 
needed  for  determining  the  supply  and 
disposition  of  crude  oil.  petroleum 
products,  and  natural  gas  liquids.  The 
data  are  published  by  EIA  and  are  used 
by  public  and  private  analysts. 
Respondents  are  operators  of  petroleum 
refineries,  blending  plants,  bulk 
terminals,  crude  oil  and  product 
pipelines,  natural  gas  plant  facilities, 
tankers,  barges,  and  oil  importers. 

This  request  is  to:  (1)  change  the 
expiration  date  from  November  30. 
2000.  to  lanuary  31.  2001  to  allow  for 
completion  of  all  PSRS  data  collection 
for  calendar  vear  2000  and  (2)  to  change 
the  collection  frequenc  y  for  Form  EIA- 
820  from  biennial  to  annual. 


4.  Business  or  other  for-profit;  Federal 
government;  State  government. 

5.  55.813  hours  (1.137  hours  per 
response  x  18,76  responses  per  year  x 
2616  respondents). 

STATUTORY  AUTHORITY:  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  No.  104- 
13). 

Issued  in  Washington,  D.C.,  November  10. 
1999. 

)ay  H.  Casselberry, 

Agency  Clearance  Officer.  Statistics  and 
Methods  Group.  Energy  Information 
Administration. 
[FR  Doc.  99-29977  Filed  11-16-99;  8:45  am] 

BILUNG  CODC  6450-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  CPOO-22-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Application 

November  10.  1999. 

Take  notice  that  on  November  5. 
1999.  Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944.  filed,  in  Docket  No. 
CPOO-22-000.  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's 
Regulations  for  an  order  permitting  and 
approving  the  abandonment  of  certain 
facilities  in  Moore  County,  Texas,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  The 
application  may  be  viewed  on  the  web 
at  http://v*rww. fere. fed. us/online/ 
rims.htm.  Call  (202)  208-2222  for 
assistance. 

Specifically,  CIG  proposes  to  abandon 
and  remove  all  seven  transmission 
system  compressor  units,  totaling  4.760 
horsepower,  at  its  Bivins  Compressor 
Station,  The  compressor  building  and 
other  appurtenant  facilities  will  also  be 
removed,  CIG  requests  that  an  order 
permitting  and  approving  the  proposed 
abandonment  be  issued  tm  or  before 
June  1,  2000.  which  will  allow  CIG  to 
remove  the  facilities  in  early  summer 
2000. 

CIG  states  that  the  Bivins 
transmission  system  compression  has 
not  been  used  since  the  end  of 
December  1996,  when  declining 
volumes  in  the  Panhandle  Field  resulted 
in  the  shifting  of  the  processing  of  gas 
in  the  area  of  the  Bivins  Compressor 
Station  to  a  more  efficient  facility  and 
the  shut  down  and  removal  of  the 
processing  facilities  adjacent  to  the 
Bivins  site.  CIG  explains  that  gas 


gathered  near  the  Bivins  Compressor 

Station  is  not  pipeline  quality  and 
without  processing  could  not  be 
received  into  CIG's  transmission  system. 
CIG  states  that,  therefore,  it  does  not 
anticipate  any  need  for  the  transmission 
compressor  facilities  in  the  future.  CIG 
also  states  that  the  proposed 
abandonment  and  removal  of  facilities 
will  have  no  effect  on  any  existing  CIG 
customer. 

Any  questions  regarding  this 
application  should  be  directed  to  lames 
R.  West.  Manager  of  Certificates. 
Colorado  Interstate  Gas  Company.  P.O. 
Box  1087.  Colorado  Springs.  Colorado 
80944  at  (719) 520-4679. 

Anv  person  desiring  to  be  heard  or  to 
make  anv  protest  with  reference  to  said 
application  should  on  or  before 
December  1.  1999.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First'^Street.  NE..  Washington,  DC  20426. 
a  motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
protest  or  motion  to  intervene  is  filed 
within  the  time  required  herein.  At  that 
time,  the  Commission  on  its  own  review 
of  the  matter  will  determine  whether 
granting  permission  and  approval  for 
the  proposed  abandonment  is  required 
by  the  public  convenience  and 
necessitv.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CIG  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A,  Watson.  Jr.. 
Acting  Secretary. 
(PR  Doc.  99-29942  Filed  11-16-99;  8:45  am] 

BILLING  CODE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CPOO-6-000.  CPOO-7-000,  and 
CPOO-8-000] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Resource  Agency  Meeting 

November  10. 1999. 

On  NovRmbfir  18.  1999.  staff  of  the 
Office  of  Pipeline  Regulation  will  meet 
with  the  Florida  Department  of 
Environmental  Protection,  members  of 
the  Regulatory  Coordination  Team  and 
Tampa  Bay  Focu.s  Group,  and 
representatives  of  Gulfstream  Natural 
Gas  System  to  discuss  agency  concerns. 
coordination  logistics,  and  the  Federal 
process  for  the  Gulfstream  Project  in  the 
above  referenced  dockets. 
Linwood  A,  Watson,  jr., 
Acting  Secretary-. 

[PR  Doc.  99-29941  Filed  11-16-99;  8:45  am) 
BILLING  CODE  6717-01-111 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-441 5-000  and  ELOO-7- 
000] 

Illinois  Power  Company;  Notice  of 
Initiation  of  Proceeding  and  Refund 
Effective  Date 

November  12,  1999. 

Take  notice  that  on  November  10, 
1999.  the  Commission  issued  an  order 
in  the  abo\e-indicated  dockets  initiating 
a  proceeding  in  Docket  No.  ELOO-7-000 
under  section  206  of  the  Federal  Power 
Act. 

The  refund  effective  date  in  Docket 
No.  ELOO-7-OOn  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretan . 
[FR  Doc.  99-29981  Filed  11-16-99;  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPO&-21-000] 

Reliant  Energy  Gas  Transmission 
Company;  Notice  of  Application  for 
Abandonment  Authorization 

November  10,  1999. 

Take  notice  that  on  November  4, 
1999.  Reliant  Energv  Gas  Transmission 


Company  (Reliant),  a  Delaware 
corporation,  whose  main  office  is 
located  at  1111  Louisiana  Street, 
Houston.  Texas  77210,  filed  in  the 
referenced  docket  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  ("NGA")  and 
Part  157  of  the  Federal  Energy 
Regulatory  Commission's  (the 
Commission)  Regulations  thereunder 
(18  CFR  157.7  and  157.18),  an 
application  for  authority  required  for 
Reliant  to  effect  the  abandonment  of 
certain  facilities  located  in  Caddo 
Parish,  Louisiana, 

Specifically,  Reliant  proposes  to 
abandon  a  1.5  mile  segment  of  Line  R, 
two  delivery  points,  and  one  receipt 
point.  Reliant  proposes  to  transfer  by 
sale,  at  net  book  value,  to  Reliant  Energy 
Field  Services  Corp.  (REFS)  this 
segment  of  Line  R,  an  8-inch  lateral  line, 
and  certain  related  facilities  all  as  more 
fully  set  forth  in  the  Application  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.us/onIine/rims.htm  (call  202- 
208-2222).  Reliant  seeks  determination 
that  once  conveyed  to  REFS,  these 
facilities  will  be  gathering  facilities 
exempt  from  the  Commission's 
jurisdiction. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1.  1999,  file  with  the  Federal 
Energy  Regulator\'  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Reliant  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 

[FR  Doc.  99-29980  Filed  11-16-99;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

.Nuveniuei   up.  i^<vty- 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-1 1787-000. 

c.  Date  filed:  ]u\\  9.  1999. 

d.  Applicant:  Town  of  Stuj^esant 
Falls. 

e.  Name  of  Project:  Stuwesant  Falls 
Project. 

f.  Location:  On  the  Kinderhook  Creek, 
near  the  Town  of  Stuyvesant,  Columbia 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Paul  V. 
Nolan.  5515  North  17th  Street. 
Arlington,  Virginia  22205. 

i.  FERC  Contact:  Michael  Spencer, 
Michael.Spencer@FERC.fed.us.  (202) 
219-2846. 

j.  Deadline  for  filing  motions  to 
intervene  and  protest:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  and  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  inter\'enor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  ser\'e  a  copy  of  the  docmnent  on 
that  resource  agency. 
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k.  Competing  Application:  Project 
11689-000;  date  filed:  February  23. 
1999;  due  date:  luly  12.  1999.  " 

1.  Description  of  Project:  The  proposed 
project  would  consist  of  the  following 
existing  features:  (1)  a  13-foot-high.  240- 
foot-long  masonri-  gravity  dam;  (2)  a  46 
acre  reservoir  with  minimal  storage;  (3) 
two  2.860-foot-long.  7.5-foot-diameter 
steel  penstocks;  (4)  a  25-foot-diameter 
surge  tank;  (5)  a  powerhouse  containing 
d  generating  unit  with  a  proposed 
rehabilitated  total  capacity  of  5.2  MW 
and  an  estimated  average  annual 
generation  of  14.0  GVVh;  and  (6) 
appurtenant  facilities. 

m.  Locations  of  the  application:  A 
copv  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Clommission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
HHH  First  .StrtH-t.  NF.  Room  2A, 
vVdshiiigtun,  DC.  204J6,  or  by  calling 
(202)  219-1371.  This  filing  may  be 
viewed  on  the  web  at  http:// 
uww.ferc.fod.us/iiniine/rims.htm  (Call 
(202)  208-2222  for  assistance).  A  copy 
is  also  available  for  inspection  and 
reproduction  at  the  address  in  item  h 
dbf)ve 

Preliminary  Permit — Public  notice  of 
'hi'  filing  of  the  initial  preliminary 
permit  application,  which  has  already 
bt'fn  tjivon.  established  the  due  date  for 
filint;  (  ompetin^  preliminary  permit 
afijilic  dtions  or  notices  of  intent.  Any 
I  iimpeting  preliminary  permit  or 
development  application  or  notice  of 
intent  to  file  a  competing  preliminary 
[HTinit  or  development  application  must 
be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  preliminary  permit  application. 
\n  c  ninpeting  applications  or  notices  of 
mtfiit  to  file  competing  applications 
inav  he  filed  in  response  to  this  notice. 
.\  competing  license  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

Proposed  Scope  of  Studies  under 
Pt'rmit — .-X  preliminary-  permit,  if  issued. 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  he  A6  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
pl-uis.  and  a  studv  of  environmental 
imparts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

floniiiu'rits  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  and  Practice  and 
Procedure,  18  CFR  385.210,  ,211,  .214. 
In  determining  the  appropriate  action  to 


take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION," 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  bv 
the  Commission's  regulations  to:  The 
Secretary',  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Conmiission,  at  the  above- 
mentioned  address.  A  copv  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state. 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  mav  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  .\.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  99-2994,3  Filed  11-16-99:  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  To 
Intervene  and  Protests 

November  10,  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  P-1 1819-000. 

c.  Date  filed:  September  27,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Chouteau  L&D 
Hydroelectric  Project. 

f.  Location:  On  the  Verdigris  River, 
near  the  town  of  Okay.  Wagoner  County, 
Oklahoma,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger.  Universal  Electric  Power 
Corp.,  114,T  Highbrook  Street,  Akron, 
Ohio  44301.  (330)  .t3.o-7115. 

i.  FERC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@ferc.fed.us. 

j.  Comment  date:  fiO  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington.  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  thev  must 
also  serve  a  c(5py  of  the  document  on 
that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Armv  Corps  of  Engineers' 
Chouteau  L&D,  and  would  consist  of:  (1) 
2  new  80-foot-long,  48-inch-diameter 
steel  penstocks:  (2)  a  new  60-foot-wide, 
30-foot-high  powerhouse  downstream  of 
the  dam  containing  2  generating  units 
having  a  total  installed  capacity  of  900 
kilowatts:  (3)  a  new  exhaust  apron:  (4) 
a  new  0.23-mile-iong,  14.7-kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

The  proposed  average  annual 
generation  is  estimated  to  be  5  gigawatt 
hours.  The  cost  of  the  studies  under  the 
permit  will  not  exceed  5500,000.  Project 
energy  would  be  sold  to  utility 
companies,  corporations, 
municipalities,  aggregators,  or  similar 
entities. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street.  NE,  Room 
2A,  Washington,  DC  20426.  or  bv  calling 
(202)  208-1371.  The  application  may  bo 
viewed  on  http://www.ferc.fed.us/ 
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rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspoction  and  reproduction  at  the 
address  in  item  h  above. 

Preliminary  Permit — Anyone  desiring 
to  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
prnjec't  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
conmient  date  for  the  particular 
application  (see  18  CIFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  date  for  the  particular 
application.  A  competing  preliminar>' 
permit  application  must  conform  with 
IH  CFR  4.30(b)  and  4.36. 

Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allow  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

Notice  of  intent — .A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminarv  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  .Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

Comments.  Protests,  or  Motions  to 
Intervent^ — Anyone  may  submit 
comments,  a  prcjtest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


procedure,  18  CFR  385,210,  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
"comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  99-29944  Filed  11-16-99  8:45  am] 
BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Request  for  Motions  to 
Intervene  and  Protests 

November  10. 1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  P-11825-O00. 

c.  Da/e/i/ed;  September  27,  1999. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Newl  Graham  L&D 
Hydroelectric  Project. 

f.  Location:  On  the  Verdigris  River, 
near  the  town  of  Inola.  Wagoner  County, 
Oklahoma,  utilizing  federal  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gregory  S. 
Feltenberger.  Universal  Electric  Power 
Corp.,  1145  Highbrook  Street,  Akron, 
Ohio  44301,  (330)  535-7115. 

i.  FEHC  Contact:  Susan  Tseng  (202) 
219-2798  or  E-mail  address  at 
susan.tseng@ferc.fed.us. 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers.  Secretar\',  Federal  Energy 
Regulator>'  Commission,  888  First 
Street.  NE..  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  list  for  the  project.  Further,  if  an 
intervenor  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Newt  Graham  L&D.  and  would  consist 
of:  (1)  2  new  80-foot-long,  48-inch- 
diameter    steel    penstocks;     (2)  a  new 
60-foot-long,  30-foot-wide,  30-foot-high 
powerhouse  downstream  of  the  dam 
containing  2  generating  units  having  a 
total  installed  capacity  of  900  kilowatts; 
(3)  a  new  exhaust  apron:  (4)  a  new  0.19- 
mile-long.  14.7-kV  transmission  line; 
and  (5)  appurtenant  facilities. 

The  proposed  average  annual 
generation  is  estimated  to  be  5  gigawatt 
hours.  The  cost  of  the  studies  under  the 
permit  will  not  exceed  $500,000.  Project 
energy  would  be  sold  to  utility 
companies,  corporations, 
municipalities,  aggregators,  or  similar 
entities. 

1.  Locations  of  the  application.  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Conmiission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-2371.  The  application  may  be 
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viewed  on  http:"u\v\v.fed.rs/rims.htni 
(call  (202)  208-2222  for  assistance).  A 
copv  is  also  available  for  inspection  and 
rf'finxiuf  tion  at  the  address  in  item  h 

Preliminary  Permit — Anyone  desiring 
tn  file  a  competing  application  for 
preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
( ompeting  preliminar>'  permit 
ifjplication  no  later  than  30  days  after 
the  specified  comment  date  for  the 
[)drticular  application.  A  competing 
prelimmarv  permit  application  must 
f  onform  with  IH  CFR  4.30(b)  and  4.36. 

Preliminarv  Permit — Any  qualified 
iie\  clopment  applicant  desiring  to  file  a 
(  ompeting  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4..i0(b)  and  4.36, 

Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  f<pe(:if\-  which  type  of 
application).  .\  notice  of  intent  must  be 
sened  on  the  applicant(s)  named  in  this 
public  notice. 

Proposed  Scope  of  Studies  under 
Permit — .A  preliminarv  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  .56  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  eccmomic  analvsis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
tonstruct  and  operate  the  project. 

(Comments,  Protests,  or  Motions  to 
intervent> — .Anyone  may  submit 
idinments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 


requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
■COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION '. 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary',  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Project  Review.  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  anv 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application 
A  copy  of  the  application  may  be 
obtained  by  agencies  directlv  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  any 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretarv. 
|FR  Doc.  99-2994.5  Filed  11-16-99:  8:45  am) 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6476-61 

Notice  of  Meeting  of  the  EPA's 
Children  s  Health  Protection  Advisory 
Committee  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
th»-  Federal  Advisory  Committee  Act, 
Pubiii  Law  92-463.  notice  is  herebv 
given  that  the  next  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  will  be  held 
December  7-9.  1999,  at  the  Wvndham 
Hotel.  1400  M  Street.  N\V,  Washington, 
DC.  The  CHPAC  was  created  to  advise 
the  Environmental  Protection  Agency  in 
the  development  of  regulations, 
guidance  and  policies  to  address 
children's  environmental  health. 
DATES:  Tuesday,  December  7,  1999, 
Work  Group  meetings  onlv;  plenary 
sessions  Wednesday,  December  8  and 
Thursday.  December  9,  1999. 
ADDRESSES:  Wvndham  Hotel.  1400  M 
Street.  \W.  Washington.  D.C:.  20005: 
202-429-1700. 

Agenda  Items:  The  meetings  of  the 
CHPAC  are  open  to  the  public.  The 
Science  and  Research  Work  Group,  the 
Economics  Work  Group,  the  Regulatorv 
Process  Work  Group,  and  the  Outreach 
and  Communications  Work  Group  will 
meet  from  9:30  a.m.  to  5:00  p.m.  on 
Tuesdav.  December  7.  1999.  The 
plenary  CHPAC  will  meet  on 
Wednesday.  December  8  from  9:00  a.m. 
to  5:30  p.m.  with  a  public  comment 
period  at  5:00  p.m.  and  on  Thursday, 
December  9,  1999,  from  8:30  a.m.  to 
12:00  noon. 

The  plenary  session  will  open  with 
introductions  and  a  review  of  the 
agenda  and  objectives  for  the  meeting. 
Agenda  items  include  discussion  of 
economics  recommendations  and 
reports  from  the  other  Work  Groups. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Paula  R.  Goode.  Office  of 
Children's  Health  Protection.  USEPA, 
MC  1107,  401  M  Street.  SW, 
Washington.  D.C.  20460.  (202)  260- 
7778.  goode.paula@epa.gov. 

Dated:  November  9.  1999. 
Paula  R.  Goode, 

Designnted  Federal  Officer,  Children's  Health 
Protection  Advisory  Committee. 
|FR  Doc   q9-:U)024  Filed  11-16-99:  8:4.5  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6476-7] 

City  of  Key  West  No  Discharge  Zone 
Determination 

AGENCY:  Environmental  Protection 

Agencv  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 

Agency  (EPA)  Region  4  Regional 
Administrator  concurs  with  the 
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determinations  of  the  State  of  Florida 
that  adequate  and  reasonably  available 
pumpout  facilities  exist  around  the 
waters  (out  to  600  feet  from  shore)  of  the 
Island  of  Key  West.  A  petition  was 
received  from  the  State  of  Florida 
requesting  a  determination  by  the 
Regional  Administrator.  Environmental 
Protection  Agencv.  pursuant  to  section 
312(fK3)  of  Public  Law  92-500  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4,  that  adequate 
facilities  for  the  safe  and  sanitar\' 
removal  of  sewage  from  all  vessels  are 
reasonably  available  for  the  waters 
around  the  City  of  Key  West  to  qualify 
as  a  No  Di.scharge  Zone  (NDZ).  This 
action  is  taken  under  section  312(f)(3)  of 
the  Clean  Water  Act. 

This  determination  was  published  in 
the  Federal  Register  on  August  25,  1999 
(64  FR  46390).  and  comments  were 
received  through  September  24.  1999. 
EPA  Region  4  received  27  comment 
letters  (19  in  favor.  8  opposed) 
concerning  this  NDZ  designation.  SLx  of 
the  opposition  letters  state  that 
insufficient  pumpout  facilities  exist. 
EPA  and  the  State  of  Florida  found  the 
following  facilities  available  for 
pumping  out  vessel  holding  tanks  in  the 
City  of  Key  West  area.  Their  address, 
telephone  number,  hours  of  operation 
and  draft  are  as  follows: 

A.  Galleon  Marina;  619  Front  Street, 
Key  West.  Florida  33040;  305-292- 
1292;  8  a.m.-6  p.m.  7  days/week;  45" 
draft. 

B.  Historic  Seaport  at  Key  West  Bight; 
201  William  Street.  Key  West,  Florida 
33040;  305-293-8309;"7  a.m.-7  p.m. 
(summer)  7  a.m. -5  p.m.  (winter)  7  days 
/week;  12"  draft. 

C.  Key  West  Conch  Harbor;  951 
Caroline  Street.  Key  West,  Florida 
33040;  305-294-2933;  6  a.m.-Sunset  7 
days/week;  10'  draft. 

b.  Garrison  Bight  Marina;  Garrison 
Bight  Causeway.  Key  West,  Florida 
33040;  305-292-8167;  24  hours/day  7 
days/week;  7'  draft;  mobile  pumpout 
barge  operated  8  a.m. -5  p.m.  Monday 
through  Saturday:  1'  draft. 

E.  Sunset  Marina;  5555  College  Road, 
Stock  Island.  Key  West.  Florida  33040: 
305-296-7101:  7  a.m.-8  p.m.  daily;  6.5' 
draft. 

Additional  pumpout  facilities  are 
being  installed  at  several  other  marinas 
within  city  limits.  The  facilities  at  A  & 
B  Marina  are  scheduled  for  completion 
by  September  1.  1999.  The  Key  West 
Yacht  Club  is  currently  seeking  permits 
for  a  pumpout  facility.  The  Historic 
Seaport  at  Key  West  Bight  has  budgeted 
funds  for  installation  of  dockside 
pumpouts  for  charterboats  within  the 
next  fiscal  year.  Therefore  EPA  Region 


4  continues  to  concur  with  the  State  of 
Florida  that  adequate  and  reasonably 
available  pump  out  facilities  exist  for 
NDZ  designation.  Other  points  in 
opposition  included  the  efficiency  of 
the  city  sewer  system,  the  effectiveness 
of  Type  I  and  Type  II  MSDs,  and  the 
relative  contribution  of  MSD  effluent  to 
the  overall  ecosystem.  The  effluent 
discharge  from  Type  1  and  Type  II  MSDs 
contain  elevated  levels  of  nutrients  and 
a  variety  of  disinfectants  which  can 
degrade  water  quality  and  adversely 
impact  the  coral  reef  ecosystem.  The 
City  of  Key  West  is  currently  in  the 
process  of  upgrading  its  sewage 
treatment  facility  to  advanced 
wastewater  treatment  (AWT)  and  deep 
well  injection.  This  will  result  in  the 
removal  of  all  nutrients  an'd  other 
pollutants  from  surface  waters. 

John  H.  Hankinson,  Jr., 

Hegional  Administrator.  Region  4. 

[FR  Doc.  99-30023  Filed  11-16-99;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority,  Comments  Requested 

November  a.  1999. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  prerson  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  num.ber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary'  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  Ianuar\-  18,  2000. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  Communications 
Commissions,  Room  1  A-804,  445 
Twelfth  Street,  SW,  Washington.  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-021 7  or  via  the 
Internet  at  lesmith@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0546. 

Title:  Definition  of  markets  for 
purposes  of  the  Cable  Television 
Mandatory  Broadcast  Signal  Carriage 
Rules,  section  76.59. 

Form  Number:  Not  applicable. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  150. 

Estimated  Time  Per  Response:  4-40 
hours. 

Frequency  of  Response:  On  occasion 
filing  requirement. 

Total  Annual  Burden:  1,680  hours. 

Total  Annual  Costs:  $721,500. 

Needs  and  Uses:  On  May  26.  1999. 
the  Commission  released  an  Order  on 
Reconsideration  and  Second  Report  and 
Order  in  the  Matter  of  Definition  of 
Markets  for  Purposes  of  the  Cable 
Television  Mandator^'  Television 
Broadcast  Signal  Carriage  Rules.  Among 
other  things,  this  rulemaking 
established  final  rules  for  procedures  for 
refining  the  market  modification  process 
by  adopting  a  standardized  evidence 
approach  to  the  market  modification 
process.  The  Commission  sets  forth 
specific  information  submission 
requirements  for  the  market 
modification  process,  as  detailed  in 
amended  Section  76.59. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretar\\ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

SUMMARY:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
auency  may  not  conduct  or  sponsor  a 
I  (illection  of  information  unless  it 
displays  a  currently  valid  control 
numher.  N'f)  person  shall  be  subject  to 
anv  penaltv  for  failing  to  complv  with 
a  collection  of  information  subject  to  the 
Papenvork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
(  omments  are  requested  concerning  (a) 
u  ht'thrr  the  proposed  collection  of 
information  is  necessary  for  the  proper 
[)»Ttormdncp  nf  the  functions  of  the 
("onunission,  including  whether  the 
information  shall  have  practical  utility; 
dij  the  accuracy  of  the  Commission's 
hunien  estimate;  (c)  ways  to  enhance 
the  (jualitv,  utilitv.  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
iiu.iudiny  the  use  of  automated 
collection  technujues  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
-.ubmitted  on  or  before  January  18,  2000. 
If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 

Smith.  Federal  Communications 
Ciommissions,  445  12th  Street,  S\V, 
Room  1-A804.  Washington,  DC  20554 
or  \  ill  t!ie  Internet  to  Iesmith'?'fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Mnith  at  (202)  41H-0217  or  via  the 
Internet  at  lesmithSfcc.gov. 
SUPPLEMENTARY  INFORMATION: 

(  >MB  C.,>.'!;rj/  \ui!i!»-r  ,i0HO-O75O. 

J'itlH  .Section  73.673  Public 
information  initiatives  regarding 
educational  and  Informational 
[iroorainming  for  children. 

Form  \umher:  None. 

Tvpe  of  Rfview:  Extension  of 
currentlv  approved  collection. 


Respondents:  Business  or  other  for- 
profit  and  individuals  or  households. 

Number  of  Respondents:  1,225 
commercial  television  stations. 

Estimated  Time  per  Response:  1 
minute  per  program  for  broadcasters 
and  5  minutes  per  program  for 
publishers  of  program  guides. 

Frequency  of  Response:  Third  Party 
Disclosure. 

Total  Annual  Burden:  38,219  hours. 

Total  Annual  Cost:  SO. 

Needs  and  Uses:  Section  73.673 
implements  the  Children's  Television 
Act  of  1990  (CTA).  The  Rule  requires 
that  commercial  TV  broadcasters 
identify  programs  specifically  designed 
to  educate  and  inform  children  at  the 
beginning  of  those  programs.  It  also 
requires  that  licensees  provide 
information  identifying  such  programs 
and  the  age  groups  for  which  they  are 
intended  to  publishers  of  program 
guides.  These  requirements  provide 
better  information  to  the  public  about 
the  shows  broadcasters  air  to  fulfill  their 
obligation  to  air  educational  and 
informational  programming  under  the 
CTA.  The  CTA  requires  the  Commission 
to  review  each  television  license 
renewal  application  to  ensure  that  the 
licensee  has  served  the  educational  and 
information  needs  of  children  through 
the  licensee's  overall  programming,  as 
well  as  programming  specifically 
designed  to  serve  these  needs. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Dor.  99-29925  Filed  11-16-99;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority.  Comments  Requested 


November  9,  1999. 


SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 


a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  wavs  to  enhance 
the  qualitv.  utility,  and  claritv  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  lanuary  18.  2000 
If  vou  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith.  Federal  (Communications 
Commission.  Room  1  .^-804.  445 
Twelfth  Street.  SW.  Washington,  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.go\-. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-021  7  or  via  the 
Internet  at  lesmith@f(:c:.g{)\- 

SUPPLEMENTARY  INFORMATION: 

UMB  Control  Xumbtr:  3060-0466. 

Title:  Section  74.1283  Station 
Identification. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  650  FM 
translator  stations. 

Estimated  Time  per  Response:  10 
minutes  per  notice. 

Total  Annual  Burden:  108  hours. 

Total  Annual  Cost:  SO. 

Needs  and  Uses:  Section  74.1283(c)(1) 
requires  an  FM  translator  station  whose 
station  identification  is  made  bv  the 
primary  station  to  furnish  current 
information  of  the  translator's  call 
letters  and  location  (name,  address  and 
telephone  number  of  the  licensee  or 
service  representative).  This  information 
is  to  be  kept  in  the  primarv  station's 
files.  This  information  is  used  bv  the 
primary  station  licensee  and/or  FCC 
staff  in  field  investigations  to  contact 
the  translator  licensee  in  the  event  of 
malfunction  of  the  translator 
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Federal  Communications  Commission. 
Magalie  Roman  Sales, 

Secretar}-. 

!FR  Doc.  99-30045  Filed  11-16-99:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

November  9.  1999. 

SUMMARY:  The  Federal  Communications 
Cniiimission.  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  18.  200(1 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Miuth.  fi'deral  Communications 
Commission,  445  12th  Street,  S.W., 
Room  1-A804.  Washington.  DC  20554 
or  via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
ddciitiouai  lutornidtiou  or  (.upu-s  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Ifitf^rnf^t  at  Iesmith@frc.gnv. 
SUPPLEMENTARY  INFORMATION; 
UMB  Control  .\'umber:  JOBO-0249. 


r/f/e;  Section  74.781  Station  Record. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions,  state, 
local  or  tribal  government. 

Number  of  Respondents:  7,100  low 
power  television,  TV  translator  and  TV 
booster  stations. 

Estimated  Time  per  Response:  45 
minutes — 1  hour  per  station. 

Frequency  of  Response: 
Recordkeeping. 

Annual  Burden:  5,503  hours. 

Annual  Costs:  $639,000. 

Needs  and  Uses:  Section  74.781 
requires  licensees  of  low  power 
television,  TV  translator  and  TV  booster 
stations  to  maintain  adequate  station 
records.  These  records  shall  include  the 
current  instrument  of  authorization, 
official  correspondence  with  the  FCC. 
maintenance  records,  contracts, 
permission  for  rebroadcasts,  and  other 
pertinent  documents.  They  should  also 
include  any  observed  or  otherwise 
known  extinguishment  or  improper 
functioning  of  a  tower  light.  The  records 
are  used  by  FCC  staff  in  field 
investigations  to  assure  that  reasonable 
measures  are  taken  to  maintain  proper 
station  operation  and  to  ensure 
compliance  with  the  Commission's 
rules.  These  records  are  also  available 
for  public  inspection. 

FedtTal  C',nmmunic:ations  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  C10-3004B  Filed  11-16-99:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  tof 
Review  and  Approval 


November  9,  1999. 


summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  bv  the  Paperwork  Reduction 
Act  of  leg's.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Papenvork  Reduction  Act  (PRA)  that 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  17, 
1999.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
a«  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  1-C804.  445  12th 
Street,  SW,  Washington.  DC  20554  or 
via  the  Internet  to  ibnl('y@frc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  F(jr 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  )boley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0584. 

Title:  Administration  of  U.S.  Certified 
Accounting  Authorities  in  the  Maritime 
and  Maritime  Mobile-Satellite  Radio 
Services. 

Form  No.:  FCC  Forms  44  and  45. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Number  of  Respondents:  25 
respondents:  50  total  annual  responses. 

Estimated  Time  Per  Response:  3 
hours. 

Frequency  of  Response:  Semi-annual 
and  annual  reporting  requirements. 

TotaljAnnual  Burden:  150  hours. 

Total  Annual  Cost:  0. 

NeMs  and  Uses:  Title  47,  Part  3 
established  final  rules  related  to  the 
admiriistration  of  accounting 
authorities.  The  rules  are  required  to 
ensure  adherence  to  international 
settlement  procedures.  The  collection 
requirement  will  provide  information 
necessary  to  determine  whether  an 
applicant  is  qualified  to  act  as  an 
accounting  authority. 

On  July  13.  1999.  the  Commission 
adopted  a  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  IB 
Docket  No.  98-96,  which  stated  that  a 
proposal  was  adopted  to  withdraw  the 
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("oinmission  a.s  a  nation-wide 
(  hvirintjhduse  fur  settling  accounts  for 
mviritimt'  mobile,  maritime  satellite, 
.iircraft  and  handheld  terminal  radio 
services.  The  function  will  be  phased 
out  over  a  three-year  period  and  turn 
over  the  collection  to  private  accounting 
authorities. 

The  information  will  be  used  by  the 
Ciommission  to  determine  the  eligibility 
of  applicants  for  certification  as 
accounting  authorities,  to  create  internal 
studies  of  settlement  activities  and 
ensure  compliance,  and  to  identify 
accounting  authorities  to  the 
International  Telecommunications 
{  nion  for  disclosure  in  their  List  of 
Ship  Stations  Report. 

Foderal  Communications  Commission. 

MasaliP  Roman  Salas. 

Sf  erf  tan . 

|FR  Dor.  99-30044  Filed  11-16-99;  8:45  am] 

BILLING  CODE  6712-Ot   P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2371] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceeding 

Nnvember  9.  1009, 

Petitions  for  Reconsideration  and 
riarification  have  been  filed  in  the 
C  junmission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
iv  nlahle  for  viewing  and  copying  in 
KiK.m  CY-A257,  445  12th  Street.  SW, 
Washington,  DC  or  may  be  purchased 
trnm  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  by 
December  2,  1999.  See  Section  1.4(b)(1) 
I  if  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subjprt: 
Implementation  of  the 

Telecommunications  Act  of  1996  (CC 

Docket  No.  96-115) 
Telecommunications  Carriers*  Use  of 

Customer  Proprietary  Network 

Information  and  (Jther  Customer 

Information 
Implementation  of  the  Non-Accounting 

Safeguards  of  Sections  271  and  272  of 

the  Communications  Act  of  1934.  as 

Amended  (CC  Docket  No.  96-149} 

S'umber  of  Petitions  Filed:  1. 

Subject: 
Review  of  the  Commission's  Regulations 

Governing  Television  Broadcasting 

(MM  Docket  No.  91-221) 


Television  Satellite  Stations  Review  of 

Policy  and  Rules  (MM  Docket  No.  87- 

8) 
Review  of  the  Commission's  Regulations 

Governing  Attribution  of  Broadcast 

and  Cable/MDS  Interests  (MM  Docket 

No.  94-150) 
Review  of  the  Commission's  Regulations 

and  Policies  Affecting  Investing  in  the 

Broadcast  Industry  (MM  Docket  No. 

92-51) 
Reexamination  of  the  Commission's 

Cross-Interest  Policy  (MM  Docket  No. 

87-154) 

Number  of  Petitions  Filed:  18. 

Federal  Communication.s  Commission. 

Magalie  Roman  Sales, 

Secretary: 

|FR  Doc,  99-29975  Filed  11-16-99;  8:45  ami 

BILLING  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-''28»-DRj 

Pennsylvania:  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania, 
(FEMA-1289-DR),  dated  September  1. 
1999.  and  related  determinations. 
EFFECTIVE  DATE:  November  3.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472, (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  tor  the 
Commonwealth  of  Pennsylvania  is 
hereby  amended  to  include  Public 
Assistance  for  the  following  area  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of 
September  1.  1999: 

McKean  County  for  Public  Assistance 
(already  designated  for  Individual 

Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  he  u.sed 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538.  Cora 
Brown  Fund  Program:  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program:  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 


Program:  83.548.  Hazard  Mitigation  Grant 

Program) 

lames  L.  Witt, 

D/reffor. 

IFK  DtH    00-:JO(n,T  Filed  11-16-99;  8:45  am] 

BILLING  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 

of  the  filing  of  the  following 
agrecment(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Capitol  Street, 
N.W..  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary.  Federal  Maritime 
Commission.  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  \o.:  202-010979-034. 

Title:  Caribbean  Shipowners 
Association. 

Parties:  Bernuth  Lines,  Ltd., 
Caribbean  General  Maritime  Ltd. 
(CAGEMA).  Interline  Connection,  NV.. 
Seaboard  Marine,  Ltd..  Tecmarine  Lines, 
Inc..  Crowley  American  Transport.  Inc., 
Kent  Line  International  Limited.. 
SeaFreight  Line.  Ltd..  Tropical  Shipping 
&  Construction  Co.,  Ltd..  King  Ocean 
Services,  S.A.  A.P.  Moller-Maersk  Line.. 
NPR.  Inc.  d/b/a  Navieras, 

Synopsis:  The  proposed  amendment 
clarifies  the  Agreement's  authority 
provisions  and  restates  the  Agreement. 

Dated:  November  12.  1999. 

By  order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Dm    09-:i0052  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  6730-O1-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  99-22] 

Tampa  Bay  International  Terminals, 
Inc.  V.  Coler  Ocean  Independent  Lines 
Company:  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Tampa  Bay  International  Terminals, 
Inc.  ("Complainant")  against  Coler 
Ocean  Independent  Lines  C'ompanv 
("Respondent")  was  served  on 
November  12,  1999.  Complainant 
alleges  that  Respondent  is  a  non-vessel 
operating  common  carrier  that  violated 
section  10(a)(1)  of  the  Shipping  .\ct  of 
1984.  46  U.S.C.  app.  section  1709(a)(1), 


Federal  Register 
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by  representing  that  it  is  an  ocean 
(  nmmon  carripr  and  contracting  with 
(iomplamant  for  the  provision  of  marine 
terminal  spr\i(  es  on  the  calls  of  the 
M  \'  STAR  OF  PUERTO  RICO,  and 
refusing  to  remit  charges  due  for  such 
services. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  (;(immenc:p  within  the  time 
limitations  prescribed  in  46  CFR  .502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternati\'e  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  (jf 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
e.xamination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  13.  2000.  and 
the  final  decision  of  the  Ck>mmission 
shall  be  issued  by  March  1.3.  2001. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
'FR  Uni    q9-n)0.5,3  Filed  11-16-99;  8:45  ami 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1032] 

Settlement-day  Finality  for  Automated 
Clearing  House  Credit  Transactions 

AGENCY:  Board  of  Governors  of  the 
ppderal  Reserve  System. 
action:  Notice. 


SUMMARY:  The  Board  has  decided  to 
make  the  settlement  for  ACH  credit 
transactions  processed  by  the  Federal 
Reserve  final  when  posted,  which  is 
currently  8:30  a.m.  eastern  time  on  the 
day  of  settlement.  The  Board  considered 
a  number  of  risk  control  measures  and 
has  decided  to  require  prefunding  for 
any  ACH  credit  originations  that  settle 
through  the  Federal  Reserve  account  of 
a  depository  institution  that  is  being 
monitored  in  real  time  The  Board 
believes  that  settlement-day  finality  for 
ACH  credit  transactions  will  reduce  risk 
to  receiving  depository  financial 
institutions  (RDFIs)  and  recpivprs  and 
that  thp  prefunding  requirpment  will 
permit  the  Reserve  Banks  to  manage 
their  settlement  risk  as  effectivelv  as 


they  do  for  other  services  with  similar 
finality  characteristics.  The  changes  will 
be  implemented  by  the  Reserve  Banks  in 
early  2001  to  permit  time  for  necessary 
software  modifications.  A  specific 
implementation  date  will  be  announced 
three  months  in  advance  of  the  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
K.  Walton  11,  Manager.  Retail  Pavments 
{202/452-2660J.  Myriam  Y.  Payne, 
Manager,  Pavment  Svstems  Risk  (202/ 
452-3219):  or  Jeffrey's.  H.  Yeganeh, 
Senior  Financial  Services  Analyst  {202/ 
728-5801).  Division  of  Reserve  Bank 
Operations  and  Payment  Systems;  for 
the  hearing  impaired  only,  contact 
Diane  Jenkins,  Telecommunications 
Device  for  the  Deaf  (202/452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets  NW, 
Washington  D.C.  20551. 
SUPPLEMENTARY  INFORMATION: 

Background 

In.  Dm  pmber  1998.  in  response  to 
reii'-wpii  (.alls  from  the  banking  industry 
tn  r'HJuo'  the  interbank  settlement  risk 
by  improving  the  finality  of  ACH  credit 
transactions,  the  Board  requested 
comment  on  the  benefits  and  drawbacks 
of  making  settlement  for  ACH  credit 
transactions  processed  by  the  Federal 
Reserve  Banks  final  when  posted,  which 
is  currently  8:30  a.m.  eastern  time  on 
the  day  of  settlement  (63  FR  70132, 
December  18.  1998).  The  Reserve  Bank's 
uniform  ACH  operating  circular  gives 
the  Reserve  Banks  the  right  to  reverse 
settlement  for  credit  transactions  until 
8:30  a.m.  eastern  time  on  the  business 
day  following  the  settlement  day 
(Reserve  Bank  Operating  Circular  4, 
Section  11.2).  Specifically,  a  Reserve 
Bank  can  reverse  settlement  if  it  does 
not  receive  actually  and  finally 
collected  funds  from  the  originating 
depository  financial  institution  (ODFI) 
by  8:30  a.m.  eastern  time  on  the 
business  day  following  the  settlement 
day.  The  Reser\'e  Bank's  current  ACH 
risk  control  measures  incJudp  ex  post 
monitoring  of  daylight  overdraft  trends. 
requiring  an  ODFI  at  imminent  risk  of 
failure  to  prefund  the  value  of  the  ACH 
credit  transactions  it  originates,  and 
reversing  ACH  credit  transactions  if  an 
ODFI  is  unable  to  settle  for  those 
transactions.  Under  these  risk  control 
measures,  the  Reserve  Banks  have  never 
incurred  a  financial  loss  due  to  the 
failure  of  an  ODFI  to  settle  for  its  ACH 
credit  transactions. 

The  Board  noted,  however,  that  it  did 
not  bplie\e  that  current  risk  control 
measures  pro\ided  Reserve  Banks  with 
adequate  protection  from  settlement  risk 
if  spttlpment  were  to  become  final  before 


the  Reserve  Banks  knew  whether 
depository  institutions  could  fund  the 
payments.  Moreover,  because  the  ACH 
is  a  value-dated  mechanism  and 
transactions  could  be  processed  two 
days  before  settlement,  a  simple  balance 
check  of  an  institution's  settlement 
account  at  the  time  that  a  transaction  is 
processed  would  be  ineffective  in 
managing  risk.  While  an  institution's 
available  account  balance  may  be 
sufficient  to  settle  for  its  ACH  credit 
originations  at  the  time  they  are 
processed,  those  funds  may  be 
unavailable  at  the  time  of  settlement. ' 
Further,  the  Board  noted  that  if  the 
Reserve  Banks  were  to  provide 
settlement-day  finality  for  ACH  credit 
transactions,  they  should  adopt  risk 
control  measures  commensurate  with 
those  used  in  connection  with  other 
Federal  Reserve  services  with  similar 
finality  characteristics,  such  as  the 
Fedwire  funds  transfer  ser\'ice  and  the 
enhanced  net  settlement  ser\ice.  The 
Board  believed  that  the  adoption  of 
commensurate  risk  controls  would  be 
critical  to  preventing  the  creation  of 
incentives  for  monitored  institutions  to 
move  payments  from  Fedwire  to  the 
ACH  to  avoid  risk  management  controls. 
Specifically,  the  funds  transfer  and 
enhanced  net  settlement  ser\ices.  which 
provide  final  and  irrevocable  settlement 
at  the  time  a  transaction  is  credited  to 
the  depository  institutions  account,  use 
real-time  account  balance  monitoring  to 
manage  settlement  risk.  Reserve  Banks 
apply  real-time  monitoring  to  a 
depository  institution  when  they  believe 
that  additional  controls  over  the 
institution's  account  activity  are 
appropriate.  For  example.  Reserve 
Banks  apply  real-time  monitoring  to 
institutions  in  weak  financial  condition 
or  to  institutions  with  chronic 
overdrafts  in  excess  of  what  the  Reserve 
Banks  determine  is  prudent.-  When  a 
depository  institution  is  monitored  in 
real  time,  Reserve  Banks  control  their 
risk  exposure  by  rejecting  or  delaying 
certain  payment  transactions  with 
immediate  finality  if  the  institution's 
account  balance  would  be  exceeded.' 


'  An  institution's  available  balance  includes  its 
Federal  Resen'e  account  balance  plus  any  available 
intraday  credit. 

-  The  majority  of  depository  institutions  currently 
being  monitored  in  real  time  are  being  monitored 
for  reasons  other  than  financial  condition. 

'  Most  depository  institutions,  however,  are  not 
monitored  in  real  time.  The  account  activity  of  an 
institution  that  is  not  monitored  in  real  time  is 
monitored  for  compliance  with  the  daylight 
overdraft  transaction  posting  rules  on  an  ex  post 
basis.  As  a  result.  Reserve  Banks  are  able  to  control 
their  credit  risk  exposure  by  monitoring  the  account 
balances  of  a  selected  group  of  depository 
institutions  in  real  time,  thereby  restricting  those 

Continued 
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Thus,  for  institutions  monitored  in  real 
time,  a  furtds  transfer  or  enhanced  net 
settlement  entry  will  not  be  processed 
unless  the  institution's  available 
account  balance  is  sufficient  to  fund  the 
debit  entry.  The  Board  believed  that  a 
prehmding  requirement  for  depository 
institutions  being  monitored  in  real  time 
would  enable  Reserve  Banks  to  manage 
their  settlement  risk  using  risk  control 
measures  that  are  commensurate  with 
those  used  in  services  with  similar 
fin.ilitv  rharacteristics 

Summary  of  Comments 

Thi'  []iiar(i  received  twenty-nine 
I  iiitiint'nt  letters  in  response  to  its 
Ueci'mber  1998  request  for  comment. 
The  following  fable  shows  the  number 
of  comments  by  the  category  of 
commenter: 


Category  of  commenter 


Nunt)er  of 
"esponses 


Banks  and  bank  holding  com- 
panies                 

11 

Associations  representing  de- 
positor/ institutions       

9 

Federal  Resc-^e  Banks 

Corporate  credit  unions  

5 
2 

Associations  representing  cor- 

DOratior^S         

1 

Government  agencies  

1 

Total 

29 

Twenty-seven  commenters  supported 
and  two  commenters  opposed 
settlemont-day  finality  for  ACH  credit 
transactions  processed  by  the  Reserve 
Banks  Further,  nine  commenters 
sp>'cifu:aih  sup[nirted  and  three 
corniiK^nters  opposed  the  use  of 
prefunding,  as  outlined  in  the  December 
1998  request  for  comment,  as  a  risk 
control  measure.  Twenty-one 
commenters  cited  the  reduced  risk  to 
RDFls  and  receivers  as  a  benefit  of 
.settlement-day  finality  for  ACH  credit 
transactions.  Additionally,  five 
commenters  believed  that  settlement- 
day  finality  would  increase  confidence 
in  the  ACH.  facilitate  product 
innovation,  be  consistent  with 
settlement  finality  offered  by  private- 
sector  ACH  operators,  and  be  consistent 
with  the  National  Automated  Clearing 
House  Association's  (NACHA)  rules  for 
consumer  entries  and  marketplace 
pra(  tices  for  corporate  entries.-'  Eight 


institutions'  access  to  Federal  Reserve  intraday 
credit. 

^N,^CHA  Operating  Rules  Section  4.4.1  requires 
iin  RDFI  to  make  huuls  from  credit  entries  available 
for  cash  withdrawal  on  the  settlement  day.  Further, 
for  credit  entrie;,  to  a  consumer's  account  that  are 
made  available  to  the  RDFI  hy  5:00  p.m.  local  time 
on  the  day  before  the  settlement  day.  the  RDFI  must 
make  the  funds  available  for  cash  withdrawal  by 
opening  of  business  on  the  settlement  day. 


commenters  believed  that  the  overall 
attractiveness  of  the  ACH  would 
increase  and  five  commenters  noted  that 
the  creditworthiness  of  the  ACH  would 
improve  as  a  result  of  prefunding. 

Several  commenters  noted,  however, 
that  the  risk  of  credit  transactions  not 
settling  on  the  intended  settlement  dav. 
the  potential  difficulty  of  prefunding 
transactions  deposited  shortly  before  the 
3:00  a.m.  deposit  deadline,  and  the 
liquidity  drain  on  ODFIs  (or  their 
correspondents)  that  are  required  to 
prefund  represent  potential  drawbacks 
of  settlement-day  finality  with 
prefunding  as  a  risk  control  measure. 
Seven  commenters  suggested  that  ODFIs 
that  are  required  to  prefund  might  ha\e 
to  alter  their  funding  practices,  which 
may  put  them  at  a  competitive 
disadvantage  in  providing  origination 
services.  Further,  nine  commenters 
believed  that  if  ACH  credit  transactions 
were  rejected  or  delayed  due  to  the 
prefunding  requirement,  the  public's 
confidence  in  the  ACH  would  be 
undermined. 

Six  commenters  believed  that 
prefunding  for  an  ODFI  that  settles  its 
ACH  transactions  through  a 
correspondent  should  be  based  on  the 
ODFI's  risk  profile  and  not  that  of  the 
corifc;5pondent.  These  commenters 
believed  that,  because  the  (3DFI  is 
ultimately  obligated  to  settle  for  the 
transactions  and  because  a 
correspondent  would  not  be  permitted 
to  revoke  the  settlement  designation  for 
transactions  that  had  already  been 
processed,  prefunding  should  be  based 
on  the  ODFI's  financial  condition.  These 
commenters  also  stated  that  requiring 
prefunding  based  on  the 
correspondent's  risk  profile  would 
result  in  the  disclosure  of  information 
regarding  the  financial  condition  of  the 
correspondent.  Three  commenters. 
however,  believed  that  prefunding 
should  be  based  on  the  risk  profile  of 
the  correspondent  because  the 
correspondent  settles  for  the 
transactions  and  that  the  correspondent 
should  manage  its  risk  by  monitoring 
the  creditworthiness  of  the  ODFIs  to 
whom  it  provides  services. 

The  commenters  were  asked  about 
alternative  risk  control  measures  that 
the  Reserve  Banks  could  use  to  manage 
their  risk.  Six  commenters  suggested 
that  the  Reserve  Banks  coUateraliz'e  the 
ACH  credit  originations  of  ODFIs 
monitored  in  real  time.  These 
commenters  believed  that,  through  the 
use  of  collateral,  the  Reserve  Banks 
could  grant  settlement-day  finality  with 
little  risk  of  loss  that  might  result  from 
the  failure  of  an  ODFI.  Also,  one 
commenter  supported  the  use  of  the 
Reserve  Banks'  enhanced  net  settlement 


service  and  one  commenter  supported 
the  use  of  origination  caps  for  ODFIs 
monitored  in  real  time. 

Some  commenters  indicated  that  if 
the  Reserve  Banks  granted  settlement- 
day  finality  for  ACH  credit  transactions, 
settlement  finality  would  no  longer  be  a 
consideration  in  the  choice  of  ACH 
operator.  Other  commenters  suggested 
that  settlement-day  finality  was  not  a 
major  factor  in  the  choice  of  ACH 
operator.  Si.\  commenters  belieyed  that 
settlement-day  finality  would  result  in 
an  increase  in  the  use  of  the  ACH  for 
various  reasons,  including  reduction  in 
risk.  ACH  product  innovation  (such  as 
cross-border  ACH  ser\'ices).  and  a  shift 
of  volume  from  other  payment 
mechanisms,  such  as  check  and  Fedwire 
funds  transfer.  A  few  commenters 
believed  that  settlement-day  finality 
would  not  have  a  major  influence  on 
ACH  volume. 

Requiring  Prefunding  To  Manage  the 
Reserve  Banks'  Settlement  Risk 

After  carefully  considering  the 
comments  received,  the  Board  has 
decided  to  make  the  settlement  for  ACH 
credit  transactions  processed  bv  the 
Reserve  Banks  final  when  posted,  which 
is  currently  8:30  a.m.  on  the  settlement 
day.  Further,  the  Board  has  decided  to 
require  prefunding  for  any  .ACH  credit 
originations  that  settle  through  a 
settlement  account  that  is  being 
monitored  in  real  time.  The  Board 
believes  that  this  prefunding 
requirement  will  permit  the  Reserve 
Banks  to  manage  their  settlement  risk  as 
effectively  as  they  do  for  other  services 
with  similar  finality  characteristics. 
Prior  to  the  implementation  of 
settlement-day  finality  and  prefunding. 
the  Reserve  Banks  will  have  to  modify 
their  software  and  revise  their  .ACH 
operating  circular.  To  permit  time  to 
make  the  required  changes,  settlement- 
day  finality  for  ACH  credit  transactions 
will  be  implemented  in  earlv  2001.  A 
specific  implementation  date  will  be 
announced  three  months  in  advance  of 
the  effective  date. 

Under  prefunding,  if  an  ODFIs 
settlement  accrjunt  is  being  monitored 
in  real  time,  the  Reserve  Banks  would 
process  the  transactions  only  after  the 
settlement  account  has  been  debited.  On 
the  settlement  dav.  the  Reserve  Banks 
would  credit  the  RDFI's  settlement 
account  with  final  funds. "  If  the 
available  balance  in  the  ODFI's 


"  The  Re.serve  Banks  will  not  provide  as-of 
adjustments  to  compensate  institutions  for  the  float 
generated  through  the  prefimding  requirement.  The 
Board  expects  that  ODFIs  will  modify  their 
operations  to  minimize  the  costs  associated  with 
prefunding  by  depositing  ACH  credit  transactions 
closer  to  the  deposit  deadline. 
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settlement  account  were  not  sufficient 
to  fund  the  transactions,  the 
transactions  would  generally  not  be 
processed  until  the  settlement  account 
was  funded.  Most  ODFI  settlement 
accounts  are  not  monitored  in  real  time, 
however.  In  these  cases,  ACH  credit 
originations  would  not  be  prefunded 
and  the  incoming  files  would  be 
processed  as  they  are  today.  If  an 
institution  that  settles  an  ODFI's  ACH 
transactions  fails  unexpectedly,  the 
Reserve  Banks  would  reser\'e  the  right 
to  reverse  the  ACH  credit  transactions 
that  have  not  yet  settled  and  would  send 
reversal  files  to  RDFIs  for  those 
transactions.  Reser\e  Banks.  howe\'er, 
would  not  reverse  transactions  that  had 
already  settled,  as  the  settlement  would 
have  been  final. 

The  Board  has  decided  to  use 
prefiinding  tn  manage  risk  for  several 
reasons.  First,  the  Board  believes  that 
the  prefunding  of  ACH  credit 
transactions  that  settle  through  accounts 
that  are  monitored  in  real  time  would 
^^stablish  risk  control  measures  for  the 
Reserve  Banks'  ACH  service  that  are 
commensurate  with  those  used  in  the 
Fedwire  funds  transfer  and  enhanced 
net  settlement  services  The  adoption  of 
commensurate  risk  controls  should 
discourage  monitored  institutions  from 
moving  payments  from  Fedwire  to  the 
ACH  to  avoid  risk  management  controls. 
Second,  the  Board  identified  concerns 
with  the  alternate  risk  control  measures 
suggested  bv  the  commenters. 

Specifically,  commenters  suggested 
the  use  of  collateral,  the  use  of  the 
enhanced  net  settlement  service,  and 
the  use  of  origination  caps  as  risk 
control  measures.  The  use  of  collateral 
as  a  risk  control  measure  is  inconsistent 
with  the  Board's  payments  system  risk 
policy  that  restricts  the  use  of  collateral 
for  intraday  extensions  of  central  bank 
credit  to  overdrafts  resulting  from  book- 
entr\'  securities  transfers  and  certain 
other  special  situations.  As  the  Board, 
over  time,  reviews  its  payments  system 
risk  policy,  it  will  examine  the 
appropriateness  of  the  policy's 
restrictions  on  the  use  of  collateral.  The 
Board,  however,  believes  that  it  would 
be  inappropriate  to  modifv'  its  payments 
svstem  risk  policy  solely  for  the  purpose 
of  granting  settlement-day  finality  for 
ACH  credit  transactions  when  other 
viable  options  are  available.  The 
suggestion  that  the  Reserve  Banks  use 
the  enhanced  net  settlement  ser\ic;e  to 
settle  ACH  transactions  they  process 
does  not  take  into  account  other  risk 
controls  that  pri\ate  settlement 
arrangements  typically  employ  to 
facilitate  a  smooth  settlement  process. 
For  example,  while  Reserve  Banks  make 
ACH  services  a\ailable  to  all 


institutions  regardless  of  financial 
condition,  private-sector  ACH  operators 
typically  manage  their  risk  by  using 
membership  criteria  to  exclude 
financially  troubled  institutions  from 
participation  in  their  private  ACH 
exchange.  The  use  of  membership 
criteria  enables  private-sector  ACH 
operators  to  help  ensure  that  the  net 
settlement  for  their  ACH  exchanges 
takes  place  without  difficulty  and  in  a 
timely  fashion.  Finally,  the  use  of 
origination  caps,  as  a  risk  control 
measure,  would  not  protect  the  Reserve 
Banks  from  the  risk  of  financial  loss 
should  there  be  insufficient  funds  in  the 
account  where  ACH  credit  originations 
are  designated  to  settle. 

The  Board  recognizes  a  number  of 
drawbacks  associated  with  prefunding 
as  a  risk  control  measure  but  does  not 
believe  that  they  are  of  sufficient 
magnitude  to  prevent  the  adoption  of 
settlement-day  finality  for  ACH  credit 
transactions  using  prefunding  to  control 
risk.  The  Board  agrees  with  commenters 
that  if  ACH  credit  transactions  are 
delayed  or  do  not  settle  on  the  intended 
settlement  day,  then  the  public's 
confidence  in  the  ACH  could  be 
undermined.  While  short-term 
disruptions  may  occur  if  settlements  are 
delayed  or  do  not  settle  on  the  intended 
settlement  day.  the  Board  believes  that, 
in  the  long  term,  market  forces  should 
result  in  fewer  delayed  settlements  as 
originators  more  closely  monitor  the 
condition  of  their  ODFIs  and  ODFIs 
more  closely  monitor  the  condition  of 
their  correspondents.  The  Board  also 
recognizes  that  it  may  be  difficult  for  an 
institution  being  monitored  in  real  time 
to  prefund  gross  ACH  transactions, 
particularly  near  the  3:00  a.m.  deposit 
deadline.  This  situation  will  likely 
necessitate  changes  in  operational  or 
funding  practices  at  these  institutions  as 
they  will  have  to  ensure  that  they  have 
sufficient  funds  in  their  settlement 
accounts  to  fund  their  ACH  gross 
originations. 

Finally,  the  Board  has  decided  that,  in 
cases  where  an  ODFI  uses  a 
correspondent  to  settle  for  its  ACH 
transactions,  the  prefunding 
requirement  should  be  based  on 
whether  the  correspondent's  account  is 
being  monitored  in  real  time.  While  an 
ODFI  is  ultimately  responsible  for 
settling  its  ACH  transactions,  some 
ODFIs  do  not  have  account 
relationships  with  the  Federal  Reserve 
and  designate  a  correspondent 
settlement  account  to  settle  their  ACH 
transactions.  When  an  ODFIs  ACH 
credit  transactions  settle  through  a 
correspondent,  the  potential  for 
insufficient  funds  in  the 
correspondent's  account  at  the  time  of 


settlement  is  a  function  of  the  risk 
profile  of  the  correspondent.  Thus,  the 
risk  profile  of  the  correspondent  is 
critical  in  the  management  of  the 
Reserve  Bank's  settlement  risk.  If  the 
correspondent  is  being  monitored  in 
real  time,  the  Reserve  Banks  would 
require  the  correspondent  to  prefund 
the  ODFIs  ACH  credit  transactions.  If 
the  correspondent  is  not  being 
monitored  in  real  time,  the  Reserve 
Banks  would  not  require  prefunding  for 
ACH  credit  transactions  that  settle 
through  the  correspondent. 

Competitive  Impact  Analysis 

In  assessing  the  competitive  impact  of 
granting  settlement-day  finality  for  ACH 
credit  transactions  processed  by  the 
Reserve  Banks,  the  Board  considers 
whether  there  will  be  a  direct  and 
material  adverse  effect  on  the  ability  of 
other  sen'ice  providers  to  compete  with 
the  Federal  Reser\'e  due  to  differing 
legal  powers  or  due  to  the  Federal 
Reserve's  dominant  market  position 
deriving  from  such  legal  differences.'' 

Although  the  Federal  Reserve's  ACH 
service  does  not  derive  its  dominant 
market  position  from  legal  differences, 
the  fact  that  the  Federal  Reserve 
maintains  accounts  directly  or 
indirectly  for  all  depositor}'  institutions 
to  settle  may  make  it  easier  for  some 
institutions  to  use  the  Federal  Reser\'es 
services.  The  enhanced  net  settlement 
ser\'ice  was  designed,  in  part,  to  offset 
that  potential  advantage  by  making  it 
easier  for  a  private-sector  entity  to 
function  settlement  entries  to  depository 
institutions  nationwide.  As  was 
discussed  above,  the  enhanced  net 
settlement  service  checks  the  available 
account  balance  of  depository 
institutions  that  are  being  monitored  in 
real  time  and  debits  the  accounts  of 
institutions  in  a  net  debit  position  if 
sufficient  funds  are  available;  otherwise, 
the  settlement  is  delayed  until  funding 
situation  is  resolved.  If  the  Reserve 
Banks  were  to  improve  the  settlement 
finality  for  the  ACH  transactions  they 
process  without  implementing  similar 
risk  controls,  competitive  questions 
might  be  raised.  The  Board,  however, 
believes  that  the  expanded  use  of 
prefunding  provides  risk  controls 
commensurate  with  those  of  the 
enhanced  settlement  service. 

While  private-sector  operators  that 
use  the  Fedwire-based  or  enhanced  net 
settlement  service  will  be  able  to  offer 
settlement-day  finality-  for  the  ACH 
credit  transactions  they  process,  they 
typically  do  not  require  prefunding  from 
participants  with  higher  risk  profiles.  As 


"^  The  Federal  Reserve  in  the  Payments  System. 
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discussed  above,  private-sector  ACH 
operators  manage  their  settlement  risk 
hv  limiting  their  services  to  those 
institutions  that  meet  their  admission 
(  ritorid.  Nevertheless,  private-sector 
A(;H  operators  could  require  prefunding 
from  their  participants  as  an  additional 
risk  control  measure,  if  they  chose  to  do 
so  Thus,  the  Board  does  not  believe  that 
settlement-day  finality  for  ACH  credit 
transactions  processed  by  the  Federal 
Reserve  and  conditioned  on  the 
expanded  use  of  prefunding  would 
adversely  affect  competition  in  the 
provision  of  interbank  ACH  services. 

iU  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  10.  1999. 
(ennifer  J.  lohnson. 
Secrntan,-  of  thf  Board. 
IFR  Doc.  99-29991  Filed  11-16-99:  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  991  0240] 

Precision  Castparts  Corp.,  et  al.: 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

summary:  The  consent  agreement  in  this 

nuitter  settles  alleged  violations  of 
tV'deral  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
.Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement— that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  beforf'  December  10.  1999. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC;/Office  of  the  Secretary. 
Room  1.59.  600  Pennsvlvania  Ave.,  NW, 
Washington.  DC  20.580 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Parker  or  Matthew  Reilly,  FTC/ 
H-  i74.  hOO  Pennsylvania  Ave.,  N\V, 
Washington,  DC  20580.  (202)  326-2574 
or  .^26-2350, 

SUPPLEMENTARY  INFORMATION:  Pursuant 

to  section  B(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46  and  section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
IS  hereby  given  that  the  above-captioned 
( onsent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
ap[)roval.  by  the  Commission,  has  been 
[) laced  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 


Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  November  10,  1999),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/action.s97.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  H- 
130,  600  Pennsylvania  Avenue.  NW. 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-3627. 

Public  comment  is  invited.  Comments 
should  be  directed  to:  FTC/Office  of  the 
Secretary.  Room  159,  600  Pennsvlvania 
Ave.,  NW,  Washington,  DC  20580.  Two 
paper  copies  of  each  comment  should 
be  filed,  and  should  be  accompanied,  if 
possible,  by  a  3Vj  inch  diskette 
containing  an  electronic  copy  of  the 
comment.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Orders  ("Consent 
Agreement")  and  Decision  &  Order  from 
Precision  Castparts  Corp.  ("PCC  ")  and 
Wyman-Gordon  Company  ("Wvman- 
Gordon")  designed  to  remedy  the 
anticompetitive  effects  resulting  from 
PCC's  acquisition  of  all  of  the  voting 
securities  of  Wyman-Gordon.  Under  the 
terms  of  the  Consent  Agreement.  PCC 
and  Wyman-Gordon  will  be  required  to 
divest  the  following  assets  that  are 
involved  in  the  development, 
manufacture  and  sale  of  titanium, 
stainless  steel  and  nickel-based 
superalloy  aerospace  investment  cast 
components:  (1)  Wyman-Gordon's 
titanium  foundry  located  in  Albany. 
Oregon;  and  .(2)  Wyman-Gordon's  Large 
Cast  Parts  foundry  located  in  Groton, 
Connecticut. 

The  proposed  Consent  Agreement  and 
Decision  &  Order  have  been  placed  on 
the  public  record  for  thirty  (30)  davs  for 
reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  (30)  days,  the 
Commission  will  again  review  the 
proposed  Consent  Order  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
proposed  Consent  Agreement  or  make 
final  the  proposed  Decision  &  Order. 


Pursuant  to  a  May  17,  1999  cash 
tender  offer.  PCC  agreed  to  acquire 
100%  of  the  voting  securities  of 
Wvman-Gordon  for  approximately  S721 
million.  The  proposed  Complaint 
alleges  that  this  agreement  violates 
section  5  of  the  FTC  Act.  as  amended. 
15  U.S.C.  18.  and  the  acquisition  of 
Wyman-Gordon  by  PCC.  if 
consummated,  would  violate  Section  7 
of  the  Clayton  Act,  as  amended.  15 
U.S.C.  45."  and  Section  5  of  the  FTC  Act, 
as  amended.  15  U.S.C.  18,  in  the 
markets  for  titanium,  large  stainless 
steel,  and  large  nickel-based  superalloy 
aerospace  investment  cast  structural 
components. 

Investment  casting  is  a  method  of 
manufacturing  metal  components 
whereby  a  wax  model  of  the  metal 
component  is  dipped  into  a  ceramic 
slurry  which  dries  to  form  a  ceramic 
shell.  The  wax  is  then  melted  out  using 
a  special  furnace,  leaving  a  cavity 
within  the  ceramic  shell  into  which 
molten  metal  is  poured.  Once  the  metal 
cools,  the  ceramic  shell  removed, 
producing  dimensionally  precise  metal 
components.  Aerospace  investment  cast 
structural  components  are  components 
that  are  used  primarily  in  aerospace  jet 
engine  and  aerospace  airframe 
applications  and  are  manufactured 
using  a  variety  of  metal  alloys, 
including  titanium,  stainless  steel,  and 
nickel-based  superalloy.  PCC  and 
Wyman-Gordon  are  two  of  the  world's 
leading  suppliers  of  titanium,  stainless 
steel,  and  nickel-based  superalloy 
aerospace  investment  cast  structural 
components.  While  each  of  these 
metals,  and  others  including  aluminum, 
can  be  used  in  many  aerospace 
applications,  for  a  particular 
application,  one  metal  is  typically  far 
superior  to  the  alternatives  based  on 
cost,  weight,  and  strength 
considerations.  Therefore,  based  on 
design  specifications  and  performance 
characteristics,  a  component  produced 
from  a  particular  metal  is  not  a 
reasonable  competitive  alternative  for 
an  in\estment  cast  aerospace  structural 
component  manufactured  using  a 
different  metal. 

Metal  aerospace  structural 
components  can  also  be  produced 
utilizing  other  methods  of 
manufacturing,  such  as  forging  and 
fabrication.  While  these  other  methods 
of  manufacturing  are  alternatives  to 
investment  casting,  the  investment 
casting  process  provides  the  most  cost- 
effective  method  of  producing  the 
required  components  for  those 
aerospace  applications  where 
investment  castings  are  currently  used. 
In  view  of  this  cost  distinction,  other 
methods  of  manufacturing  are  not 
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r'?asonable  competitive  alternatives  for 
the  production  of  titanium,  stainless 
steel,  and  nickel-based  superalloy 
aerospace  investment  cast  structural 
components. 

Titanium,  large  stainless  steel,  and 
large  nickel-based  superalloy 
investment  cast  structural  aerospace 
components  are  each  relevant  markets. 
The  worldwide  market  for  titanium 
aerospace  investment  cast  structural 
components  is  highly  concentrated,  and 
the  proposed  acquisition  would 
substantially  increase  concentration  in 
the  market.  PCC  and  Wyman-Gordon  are 
two  of  only  four  viable  suppliers  of 
titanium  aerospace  investment  cast 
structural  components,  and  one  of  the 
remaining  two  competitors  is 
significantly  smaller  than  the  other 
three. 

The  worldwide  market  for  large 
(greater  than  24  inches  in  diameter) 
.stainless  steel  aerospace  investment  cast 
structural  components  is  also  highly 
concentrated,  and  the  acquisition  would 
substantially  increase  concentration  in 
this  market.  PCC  and  Wyman-Gordon 
are  two  of  only  six  viable  suppliers  of 
large  stainless  steel  aerospace 
investment  cast  structural  components. 

Tho  worldwide  market  for  large 
(greater  than  24  inches  in  diameter) 
nickel-based  superalloy  aerospace 
investment  cast  structural  components 
is  also  highly  concentrated,  and  the 
acquisition  would  substantially  increase 
concentration  in  this  market.  PCC  and 
Wyman-Gordon  are  two  of  only  four 
viable  suppliers  of  large  nickel-based 
superalloy  aerospace  investment  cast 
structural  components. 

By  eliminating  competition  between 
PCC  and  Wyman-Gordon  in  these  highly 
concentrated  markets,  the  proposed 
acquisition  would  have  allowed  PCC  to 
unilaterally  exercise  market  power,  and 
would  have  enhanced  the  likelihood  of 
coordinated  interaction  among  the 
TPmaining  firms  in  these  markets, 
thereby  increasing  the  likelihood  that: 
(1)  consumers  of  titanium,  large 
stainless  steel,  and  large  nickel-based 
superalloy  aerospace  investment  cast 
components  would  be  forced  to  pay 
higher  prices;  and  (2)  innovation  in 
these  markets  would  decrease. 

It  is  unlikely  that  the  competition 
eliminated  by  the  proposed  acquisition 
would  have  been  replaced  by  new 
entrants  into  the  relevant  markets 
within  two  years  due  to  the  substantial 
harriers  to  entry  into  the  markets  at 
issue.  A  new  entrant  into  these  markets 
would  need  to  undertake  the  difficult, 
expensive,  and  time-consuming  process 
of  developing  a  new  product.  Moreover, 
a  new  entrant  would  likely  have  to 
purchase  a  new  facility,  as  well  as 


specialized  investment  casting 
equipment.  A  new  entrant  would  also 
have  to  undertake  the  arduous  task  of 
developing  the  required  engineering  and 
process  expertise.  In  addition,  because 
of  the  critical  nature  of  aerospace 
investment  cast  structural  components, 
a  new  entrant  would  have  to  obtain 
customer  and  other  third-party 
certifications  and  approvals  before  it 
could  begin  to  manufacture  and  sell 
aerospace  investment  cast  components. 
Finally,  customers  of  aerospace 
investment  cast  structural  components 
are  generally  reluctant  to  contract  with 
suppliers  that  have  not  developed  a 
proven  reputation  for  quality  and 
reliability.  For  these  reasons,  new  entr\' 
into  the  market  would  in  all  likelihood 
not  occur  in  time  to  deter  or  counteract 
the  anticompetitive  effects  resulting 
from  the  acquisition. 

The  proposed  Consent  Agreement  and 
Decision  &  Order  effectively  remedy  the 
acquisition's  anticompetitive  effects  in 
the  market  for  titanium  aerospace 
investment  cast  structural  components 
by  requiring  PCC  and  Wyman-Gordon  to 
divest  Wyman-Gordon's  titanium 
foundry  in  Albany.  Oregon  to  a 
Commission-approved  acquirer. 
Pursuant  to  the  Consent  Agreement  and 
Decision  &  Order,  PCC  and  Wyman- 
Gordon  are  required  to  divest  the 
Albany  titanium  foundry  no  later  than 
six  (6)  months  from  the  date  the 
Commission  accepts  the  Consent 
Agreement  and  Decision  &  Order  for 
public  comment.  In  the  event  that  PCC 
and  Wyman-Gordon  fail  to  divest  the 
assets  within  the  required  time,  the 
Commission  may  appoint  a  trustee  to 
divest  the  assets.  Wyman-Gordon  only 
recently  acquired  control  of  the  Albany 
titanium  foundry  and  had  not  yet 
integrated  the  foundn,'  into  its  castings 
operation  and  business.  As  a  result,  the 
Commission  did  not  require  that  PCC 
and  Wyman-Gordon  divest  Wyman- 
Gordon's  Albany  titanium  foundry  to  a 
purchaser  identified  and  approved  by 
the  Commission  prior  to  the 
consummation  of  the  Wyman-Gordon 
acquisition. 

The  proposed  Consent  Agreement  and 
Decision  &  Order  effectively  remedy  the 
acquisition's  anticompetitive  effects  in 
the  markets  for  large  stainless  steel  and 
large  nickel-based  superalloy  aerospace 
investment  cast  structural  components 
by  requiring  PCC  and  Wyman-Gordon  to 
divest  the  Wyman-Gordon's  Large  Cast 
parts  ("LCP")  foundry  in  Groton. 
Connecticut  to  Doncasters  pic,  a  leading 
international  manufacturer  of  aerospace 
investment  cast  components.  Pursuant 
to  the  Consent  Agreement  and  Decision 
&  Order,  PCC  and  Wyman-Gordon  are 
required  to  divest  the  Groton  LCP 


foundr\'  to  Doncasters  no  later  than  16 
business  days  from  the  date  the 
Commission  accepts  the  Consent 
Agreement  and  Decision  &  Order  for 
public  comment.  In  the  event  PCC  and 
Wyman-Gordon  fail  to  divest  the  Groton 
LCP  foundry  to  Doncasters  within  the 
required  time,  the  Consent  Agreement 
contains  a  "crown  jewel"  provision  that 
allows  the  Commission  to  appoint  a 
trustee  to  divest  both  Wvman -Gordon's 
LCP  and  Small  Cast  parts  ("SCP") 
foundries  located  in  Groton, 
Connecticut,  to  an  acquirer  approved  by 
the  Commission. 

The  proposed  Consent  Agreement  and 
Decision  &  Order  require  PCC  and 
Wyman-Gordon  to  assist  the  acquirers  of 
the  divested  assets  so  that  they  can 
compete  effectively  in  the  markets  for 
titanium,  large  stainless  steel,  and  large 
nickel-based  superalloy  aerospace 
investment  cast  components.  PCC  and 
Wyman-Gordon  must  provide  sufficient 
technical  assistance  and  advice  to  the 
acquirers  in  order  that  they  may  begin 
manufacturing  and  selling  titanium, 
stainless  steel,  and  nickel-based 
superalloy  aerospace  investment  cast 
components.  Further,  at  the  request  of  a 
customer  of  titanium,  stainless  steel,  or 
nickel-based  superalloy  aerospace 
investment  cast  components  at  any  time 
during  the  next  year.  PCC  and  Wyman- 
Gordon  must  transfer  to  the  Albany 
titanium  facility,  the  Groton  LCP 
foundry,  or  both  the  Groton  LCP  and 
SCP  foundries,  as  applicable,  all  tooling 
and  manufacturing  know-how 
associated  with  producing  a  particular 
component  identified  by  the  customer. 
PCC  and  Wyman-Gordon  must  also  pay 
(a)  all  costs  reasonably  incurred  in  the 
deliver}'  of  such  tooling  and 
manufacturing  know-how:  (b)  fifty  (50) 
percent  of  the  costs  reasonably  incurred 
in  conforming  such  tooling  to 
substantially  the  same  quality  employed 
or  achieved  by  Wyman-Gordon:  and  (c) 
fifty  (50)  percent  of  the  costs  related  to 
receiving  any  certifications  or  approvals 
from  the  customer  that  may  be  required 
as  a  result  of  the  transfer  of  the  assets. 

To  ensure  that  the  acquirers  of  the 
divested  assets  have  the  opportunity  to 
retain  all  the  key  employees  currently 
involved  in  Wyman-Gordon's  titanium, 
large  stainless  steel  and  large  nickel- 
based  superalloy  aerospace  casting 
businesses,  the  Consent  Agreement  and 
Decision  &  Order  require  that  PCC  and 
Wyman-Gordon  provide  financial 
incentives  to  these  individuals, 
including  a  bonus  for  certain  employees 
for  accepting  employment  with  the 
acquirer.  Further,  the  Consent 
Agreement  and  Decision  &  Order 
require  PCC  and  Wyman-Gordon  to 
provide  to  the  Commission  a  report  of 
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f 'i!n[)liaiK>' with  '!;•■   i:-.  •  stiture 
{)rii\isii)ns  of  the  i)"i  i>:  -n  &  Order 
within  thirty  (30)  days  following  the 
ddtp  the  Decision  &  Order  becomes 
final,  and  pvery  thirty  (30)  days  until 
PCT!  and  VV\  man-Gordon  have 
rompleted  the  divestitures.  Finally,  an 
Order  to  Hold  Separate  issued  by  the 
f"ommission  requires  that  the  Albany 
titanium  foundry,  and  if  necessary  the 
(iroton  LCP  and  Groton  SCP.  be 
ipcratod  independently  of  FCC  and 
Wvman-Gordon  until  the  divestitures 
iirt'  cnmpleted. 

Ttie  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
Consent  Agreement  and  Decision  & 
Order,  and  it  is  not  intended  to 
( (institute  an  official  interpretation  of 
the  Consent  Agreement  and  Decision  & 
Order  or  to  modif\'  their  terms  in  any 
way. 

Hv  Hirpctinn  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
'FR  Doc    fin-2n')q'  Filed  ll-lf>-99;  8:45  am) 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99P-4064] 

Medical  Devices;  Exemptions  From 
Premarket  Notification;  Class  II 
Devices 

agency:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
.administration  (FDA)  is  announcing 
that  it  has  received  a  petition  requesting 
an  exemption  from  the  premarket 
notification  requirements  for  vascular 
tunnelers.  FDA  is  publishing  this  notice 
in  order  to  obtain  comments  on  this 
petition  in  accordance  with  procedures 
established  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997(FDAMA). 

DATES:  Written  comments  by  December 

17    U)99. 

ADDRESSES:  Submit  written  comments 

iin  thii  notice  to  the  Dockets 
N!anat;enit>nt  Branch  (HFA-305).  Food 
ami  Drui;  .Administration,  5630  Fishers 

L.ino   nil    1(1()1.  Rockvillp.  \fn  208.52. 

FOR  FURTHER  INFORMATION  CONTACT: 
H'Mthnr  ,S  Rosecrans.  Center  for  Devices 
and  Radiological  Health  (HFZ-404), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
JUl-5y4-1190. 


SUPPLEMENTARY  INFORMATION: 
I.  Statutory  Background 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  FDA  must  classify 
devices  into  one  of  three  regulatory 
classes:  Class  I,  class  II,  or  class  111  FDA 
classification  of  a  device  is  determined 
by  the  amount  of  regulation  necessar\'  to 
provide  a  reasonable  assurance  of  safety 
and  effectiveness.  Under  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments  (Public  Law  94-295)).  as 
amended  by  the  Safe  Medical  Devices 
Act  of  1990  (Public  Law  101-629), 
devices  are  to  be  classified  into  class  I 
(general  controls)  if  there  is  information 
showing  that  the  general  controls  of  the 
act  are  sufficient  to  assure  safety  and 
effectiveness;  into  class  II  (special 
controls),  if  general  controls,  by 
themselves,  are  insufficient  to  provide 
reasonable  assurance  of  safety  and 
effectiveness,  but  there  is  sufficient 
information/to  establish  special  controls 
to  provide  such  assurance;  and  into 
class  III  (premarket  approval),  if  there  is 
insufficient  information  to  support 
classifying  a  device  into  class  I  or  class 
II  and  the  device  is  a  life-sustaining  or 
life-supporting  device  or  is  for  a  use  that 
is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  presents  a  potential 
unreasonable  risk  of  illness  or  injury. 

Most  generic  types  of  devices  that 
were  on  the  market  before  the  date  of 
the  1976  amendments  (May  28,  1976) 
(generally  referred  to  as  preamendments 
devices)  have  been  classified  bv  FDA 
under  the  procedures  set  forth  in  section 
513(c)  and  (d)  of  the  act  through  the 
issuance  of  classification  regulations 
into  one  of  these  three  regulatory 
classes.  Devices  introduced  into 
interstate  commerce  for  the  first  time  on 
or  after  May  28,  1976  (generally  referred 
to  as  postamendments  devices)  are 
classified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360{k)). 
Section  510(k)  of  the  act  and  the 
implementing  regulations  (21  CFR  part 
807)  require  persons  who  intend  to 
market  a  new  device  to  submit  a 
premarket  notification  report  (510(k)) 
containing  information  that  allows  FDA 
to  determine  whether  the  new  device  is 
"substantially  equivalent"  within  the 
meaning  of  section  513(i)  of  the  act  to 
a  legally  marketed  device  that  does  not 
require  premarket  approval. 

On  November  21,  1997,  the  President 
signed  into  law  FDAMA  (Public  Law 
105-115).  Section  206  of  FDAMA.  in 
part,  added  a  new  section  510(m)  to  the 
act.  Section  510(m)(l)  of  the  act  requires 
FDA,  within  60  days  after  enactment  of 


FDAM.A.  to  publish  in  thn  Federal 
Register  a  list  of  each  typo  of  class  II 
device  that  does  not  require  a  report 
under  section  510(k)  of  the  act  to 
provide  reasonable  assurance  of  safety 
and  effectiveness.  Section  510{m)  of  the 
act  further  provides  that  a  510(k)  will  no 
longer  be  required  for  these  devices 
upon  the  date  of  public:atinn  rif  the  list 
in  thp  Federal  Register.  FIIA  published 
that  list  in  the  Federal  Register  of 
January  21.  1998  (63  FR  .iH2).  In  the 
Federal  Register  of  November  3,  1998 
(63  FR  59222).  FDA  published  a  final 
rule  codifying  those  e.xemptions. 

Section  510(m)(2)  of  the  act  provides 
that.  1  day  after  date  of  publication  of 
the  list  under  section  510(m)(lj,  FDA 
may  exempt  a  device  on  its  own 
initiative  or  upon  petition  of  an 
interested  person,  if  FDA  determines 
that  a  510(k)  is  not  necessary  to  pro\ide 
reasonable  assurance  of  the  safet\-  and 
effectiveness  of  the  device.  This  section 
requires  FDA  to  publish  in  the  Federal 
Register  a  notice  of  intent  to  exempt  a 
device,  or  of  the  petition,  and  to  provide 
a  30-day  comment  period.  Within  120 
days  of  publication  of  this  document, 
FDA  must  publish  in  the  Federal 
Register  its  final  determination 
regarding  the  exemption  of  the  de\'ice 
that  was  the  subject  of  the  notice.  If  FDA 
fails  to  respond  to  a  petition  under  this 
section  within  180  days  uf  recei\ing  it. 
the  petition  shall  be  deemed  granted. 

II,  Criteria  for  Exemption 

There  are  a  number  of  factors  FDA 
may  consider  to  determine  whether  a 
510(k)  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  class  II  device.  These 
factors  are  discussed  in  the  guidance  the 
agency  issued  on  February  19.  1998, 
entitled  "Procedures  for  Class  II  Device 
Exemptions  from  Premarket 
Notification.  Guidance  for  Industry  and 
CDRH  Staff."  That  guidance  can  be 
obtained  through  the  World  Wide  Web 
(WWW)  on  the  CDRH  home  page  at 
http://www.fda.gov/cdrh  or  by  facsimile 
through  CDRH  Facts-on-Demand  at  1- 
800-899-0381  or  301-827-01 11. 
Specify  "159"  when  prompted  for  the 
document  shelf  number. 

in.  Petitions 

On  September  14,  1999.  FDA  received 
a  petition  from  IMPRA.  Inc.,  requesting 
an  exemption  from  premarket 
notification  for  vascular  tunnelers. 
\'ascular  tunnelers  are  currently 
classified  under  21  CFR  870.3460  as  an 
accessory'. 

IV.  Comments 

Interested  persons  may.  on  or  before 
December  17.  1999.  submit  to  the 
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Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
notice.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  petitions  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  4,  1999. 
Linda  S.  Kahan, 

Di^puty  Director  for  Regulations  Policy.  Center 

for  Devices  and  Radiological  Health. 

IKH  o,„    qq-2t)ni6  Filed  11-16-99:  8:45  ami 

BILuING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[Document  Identifier    HCFA-R-00481 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Heahh  Care  Financing 
Administration. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  U  < 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection: 

Title  of  Information  Collection: 
Hospital  Conditions  of  Participation — 
42  CFR  482.12,  482.22.  482.27.  482.30, 
482.41.  482.43.  482.53.  482.56,  482.57, 
482.60,  482.61,  482.62  and  482.66; 

Form  No.:  HCFA-R-48; 

Use:  Hospitals  seeking  to  participate 
in  the  Medicare  and  Medicaid  programs 
must  meet  the  Ojnditions  of 
Participation  (COP)  for  Hospitals.  42 


CFR  part  482.  The  information 
collection  requirements  contained  in 
this  package  are  needed  to  implement 
the  Medicare  and  Medicaid  COP  for 
hospitals. 

Frequency:  Annually; 

Affected  Public:  Business  or  other  for 
profit.  Not  for  profit  institutions. 
Federal  Government,  and  State,  Local  or 
Tribal  Government: 

Number  of  Respondents:  1,500; 

Total  Annual  Responses:  1,500; 

Total  Annual  Hours  Requested: 
53,163. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Ser\'ices, 
Security  and  Standards  Group,  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  November  4,  1999. 
|ohn  Parmigiani, 

Manager.  HCFA  Office  of  Information 
Senices.  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
\\H  Do...  99-299,37  Filed  ll-lfi-99;  8:45  am) 
BILLING  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adn-iinistration 
(HCFA-2~44] 

Agency  Intormation  Coilection 
Activities'  Proposed  CoMection; 
Comment  Request 

aCENCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  tiiis 


collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection: 

Title  of  Information  Collection:  End 
Stage  Renal  Disease  Medical 
Information  System  ESRD  Facility 
.Survey: 

Form  NO..HCFA-2744  (0938-0447); 

Use:  The  ESRD  Facility  Survey  form 
is  completed  annually  by  Medicare 
approved  providers  of  dialysis  and 
transplant  services.  The  HCFA-2744  is 
designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients. 

Frequency:  Annually; 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 

Number  of  Respondents:  3,761; 

Total  Annual  Responses:  3,761; 

Total  Annual  Hours  Requested: 
30.088. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov7 
regs/prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number,  OMB  number,  and  HCFA 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  HCFA  Enterprise  Standards, 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26.  7500  Security  Boulevard, 
Baltimore.  Maryland  21244-1850. 

Dntt'd:  N()\  i>mber  9.  1999.  ~ 

)ohn  Parmigiani, 

Manager.  HCFA  Office  of  Information 
Services.  Security  and  Standards  Group. 
Di\  ision  of  HCFA  Enterprisi'  Standards. 
IFK  Doi  .  99-  m)27  Filed  11-16-99;  B:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-R-30] 

Agency  Information  Collection 
Activities:  Submission  For  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessitv  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agencv's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Information  Collection  Requirements  in 
the  Hospice  Care  Regulation,  42  CFR 
418.22.  418.24,  418.28,  418.56,  418.58, 
4!H  70.  418-4.  418.83,  418.96  and 
418.100: 

Form  .Vo.  HCFA-R-30; 

t'se.- These  Information  Collection 
Requirements  establish  standards  for 
hospices  who  wish  to  participate  in  the 
.Medicare  program.  The  regulations 
establish  standards  for  eligibility. 
r''imhiirsement  standards  and 
prott'dures,  and  delineate  conditions 
that  hospices  must  meet  to  be  approved 
for  participation  in  Medicare. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 

S'umber  of  Respondents:  2.275; 

Total  Annual  Responses:  2,275: 

Total  Annual  Hours  Requested: 
6.042,834. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwork@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directiv  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch. 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  November  1.  1999. 
|ohn  Parmigiani, 

Manager.  HCFA.  Office  of  Information 
Ser\ices.  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  99-30028  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-00431 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Application  for  Health  Insurance 
Benefits  Under  Medicare  For 
Individuals  With  Chronic  Renal  Disease 
and  Supporting  Regulations  in  42  CFR 
406.13; 

Form  No.:  HCFA-0043  (OMB»  0938- 
0080): 

Use:  This  form  is  used  as  a  standard 
method  of  eliciting  information 
necessary  to  determine  entitlement  to 


Medicare  under  the  end  stage  renal 
disease  proxision  of  the  law.  This  form 
w^as  developed  to  satisf\'  the 
requirements  of  law  and  regulations  and 
provide  a  form  for  eligible  individuals 
to  apply  for  Medicarf>  entitlement; 

Frequency:  Other;  one  time  only: 

Affected  Public:  individuals  or 
Households,  Federal  Government,  and 
State.  Local  or  Tribal  Government: 

Xumber  of  Rpspondent'^:  HO. 000; 

Total  Annual  Responses:  60.000; 

Total  Annual  Hours:  26,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  c:ollections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http;//vv"vvw. hcfa.gov/ 
regs/prdact95.htm.  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
df)cument  identifier,  to 
Papervvork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiv  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address; 
HCFA,  Office  of  Information  Services, 
Serurit\  and  Standards  Group.  Division 
of  HC'F.A  Enterprise  Standards, 
Attention:  Dawn  Willinghan.  Room  N2- 
14-26,  7500  Securitv  Boulevard. 
Baltimore.  Maryland  21244-1850. 

Dated:  November  8.  1999. 
(ohn  Parmigiani, 

Manager.  HCFA  Office  of  Information 
Scnices.  Security  and  Standards  Group. 
Division  of  HCFA  Enterprise  Standards. 
|FR  Doc.  99-30029  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-2746] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
hiUowing  summar\'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
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of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  End 
Stage  Renal  Disease  Death  Notification; 

Form  No.:  HCFA-2746; 

I  'se:  The  form  is  completed  by  all 
Medicare  approved  ESRD  facilities  upon 
the  death  of  an  ESRD  patient.  Its 
primary  purpose  is  to  collect  fact  and 
cause  of  death.  Reports  of  deaths  are 
used  to  show  cause  of  death  and 
demographic  characteristics  of  these 
patients. 

Frequency:  On  occasion; 

Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions  and 
Federal  Government: 

Number  of  Respondents:  3,761; 

Total  Annual  Responses:  52,654; 

Total  Annual  Hours  Requested:  2,04<^ 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperw'ork  collections 
referenced  above,  access  HCFA's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/  prdact95.htm,  or  E-mail  your 
request,  including  your  address,  phone 
number.  OMB  number,  and  HCFA 
document  identifier,  to 
Paperworkiahcfa.gov.  or  call  the  Reports 
C:iearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendatitms  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this- notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address; 
HCF.A.  Office  of  information  Services. 
Security  and  Standards  Group.  Division 
of  HCF.A  Enterprise  Standards. 
Attention:  Dawn  Willinghan,  Room  N2- 
14-26,  7500  Security  Boulevard. 
Baltimore.  Maryland  21244-1850. 

Ddted:  No\ernber  9,  1999. 
|()hn  Parmigiani, 

Manager.  HCFA  Office  of  Information 
Ser\'ices.  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
fFR  Do(    QQ-moiO  Filetl  11-15-99;  8:45  ami 


BILLING  CODE  412!W)3-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-R-72] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review:  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)l2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Ser\ices,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection: 

Title  of  Information  Collection: 
Information  Collection  Requirements  in 
42  CFR  473  18,  473.34,  473,36,  and 
473.42,  PRO  Reconsiderations  and 
Appeals; 

Form  No.:  HCFA-R-72  {OMB#  0938- 
0443); 

Use:  These  requirements  contain 
procedures  for  PROs  to  use  in 
reconsideration  of  initial 
determinations.  The  information 
requirements  contained  in  these 
regulations  are  on  PROs  to  provide 
information  to  parties  requesting  a 
reconsideration.  These  parties  will  use 
the  information  as  guidelines  for  appeal 
rights  in  instances  where  issues  are  still 
in  dispute.; 

Frequency:  On  occasion; 

Affected  Public:  Individuals  or 
Households,  Business  or  other  for-profit; 

Number  of  Respondents:  53; 

Total  Annual  Responses:  15.670; 

Total  Annual  Hours:  3.578, 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFi\?s  WEB  SITE  ADDRESS  at  http;/ 
/www,hcfa,gov/regs/prdact95.htm,  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
PaperworkS'hcfa.gov.  or  call  the  Reports 


Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address;  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building,  Room  10235. 
Washington,  DC  20603, 

Dated;  October  25,  1999. 
John  Parmigiani. 

Manager.  HCFA.  Office  of  Information 
Serxices,  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  99-29933  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
(Document  Identifier:  HCFA-71 8/721] 

Agency  Information  Collection 
Activities:  Submission  For  OMB 
Review:  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions:  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection: 
Business  Proposal  Formats  for 
Utilization  and  Quality  Control  Peer 
Review  Organizations  (PROs); 

Form  No.:  HCFA-718-721  (OMB 
#0938-0579); 

Use:  The  information  collected  on 
these  forms  by  current  Peer  Review 
Organizations  (PROs)  and  other  bidders 
will  provide  HCFA  with  the  necessary 
information  to  evaluate  their  contract 
proposals.  This  information  will  satisfy' 
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the  need  for  meaningful,  consistent,  and 
\t'rifiable  data.  With  this  data,  HCFA 
will  be  able  to  compare  the  costs 
reported  by  the  PROs  on  the  cost  reports 
ti)  the  proposed  costs  noted  on  the 
business  proposal  forms; 

Frequency:  Other:  Tri-Annually; 

Affected  Public:  Business  or  other  for- 
profit,  and  Not-fnr-profit  institutions: 

Sumher  of  Respondents:  20; 

Total  Annual  Responses:  20; 

Total  Annual  Hours:  535. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFAs  WEB  SITE  ADDRESS  at  http:// 
vvww.hcta.gov/regs/prdact95.htm.  or  E- 
mail  your  request,  including  your 
address  and  phone  number,  to 
Paperwnrk@hcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  cnmnirnts  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  0MB  Desk  Officer  designated  at  the 
following  address:  0MB  Human 
Resources  and  Housing  Branch. 
Attention:  .Mlison  Evdt,  New  Executive 
Office  Building.  Rnom  10235. 
Washington.  DC  20503. 

Dated:  October  25.  1999. 
fohn  Parmigiani. 

Manager.  HCFA.  Office  of  Information 
Services.  Security  and  Standards  Group, 
Division  of  HCFA  Enterprise  Standards. 
|FR  Dor.  99-29934  Filed  11-16-99;  8:45  ami 

BILLING  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  October  1999 

agency:  nffirip  of  Inspector  General, 
HHS 

ACTION:  Notice  of  program  exclusions. 


During  thf  month  of  October  1999. 
the  HHS  Office  of  Inspector  General 
imposed  e.xclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  partv  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  pavment  is  made  to  any 
business  or  facility.  e,g,.  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  b\'  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  thernsehes  whether  thev  will 


continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject.  City.  State 

Effective 
date 

PROGRAM-RELATED  CONVICTIONS 

BARRON.  JEWEL  A 

11/18/1999 

COLUMBUS,  OH 
BORKOWSKI,  MELISSA  L 

CLIFTON  PARK,  NY 
BRASWELL.  BETTY  REID 

GOLDSBORO.  NC 
DAY,  CLYDE  V 

11/18/1999 
11/18/1999 
11/18/1999 

LOUISVILLE,  KY 
EARLY,  TAMA  JO  

11/18/1999 

DALLAS,  TX 
FIZER,  ELAINE  T  

11/18/1999 

NEW  ORLEANS,  LA 
GLENN.  NELSON  

LOUSIVILLE,  KY 
GLENN,  ANTHONY 

LOUISVILLE,  KY 
GODSHALL.  CARL  G   

11/18/1999 
11/18/1999 
11/18/1999 

WESTERVILLE.  OH 
GREENE.  THEODORE  C  

HORN  LAKE.  MS 
HANKS.  NANCY  A  

11/18/1999 
11/18/1999 

BREESE,  IL 
JONES,  HERMAN  W   

11/18/1999 

ST  PETERSBURG,  FL 
LINEBERGER.  MARILYN   

LITHONIA,  GA 
MATLIN,  BRIAN   

MIAMI.  FL 
MAYER.  ELENI  H 

11/18/1999 
11/18/1999 
11/18/1999 

NORTHRIDGE.  CA 
MAYER.  KERRY  A  

11/18/1999 

NORTHRIDGE.  CA 

MCCOLLUM,  ROGER  DALE  ... 
DUDLEY.  NC 

MENDEZ.  MIGUEL 

CORAL  GABLES,  FL 

NATIONAL  PUBLIC  TRANS- 
PORT, INC  

COLUMBUS,  OH 

NGU.  FON  J  

11/18/1999 
11/18/1999 

11/18/1999 
11/18/1999 

COLUMBUS.  OH 
OBINWA.  SAMSON  A  

11/18  1999 

FT  LAUDERDALE,  FL 
ODA.  DONNA  J  

11/18  1999 

FAIRBORN.  OH 
VANZITTER   PETER  E  

11/18/1999 

LAKEWOOD.  CA 

FELONY  CONVICTION  FOR  HEALTH  CARE 

FRAUD 

P  &  B  DISTRIBUTORS,  INC  ..., 
OREGON  CITY.  OR 

11/18/1999 

FELONY  CONTROL  SUBSTANCE 
CONVICTION 

MURCIA.  ELIZABETH  R  

11/18/1999 

Subject,  City,  State 

Effective 
date 

INDIAN  SPRINGS,  OH 

PATIENT  ABUSE/NEGLECT  CONVICTIONS 

BARNES,  BARBARA  E  

PRENTISS   MS 
CLERK.  WILLIE  

PICKENS   MS 
COATES.  AUSTIN  CLYDE   

CONWAY.  AB 
DAVIS,  LINDA  CROWLEY  

MAGEE,  MS 
FIELDS   FELICIA  S  

JACKSON,  MS 
FLOYD,  LISA  

MOUNT  OLIVE,  MS 
FRANKLIN,  JERMAINE  R  

LEVELLAND,  TX 
HOLDEN.  JOYCE  EVETTE   

SHREVEPORT,  LA 
JACKSON    DALE  T    

DEVERS,  TX 
KATIC,  SANJA   

PHOENIX.  AZ 
KOROMA,  THIA   

DORCHESTER,  MA 
MCCONNELL,  CHARLOTTE  A 

CINCINNATI.  OH 
MCKINNEY,  SHIRLEY  M  

WOODRUFF.  SC 
NOEL   ANNETTE  

BRUSH,  CO 
PIPKINS.  CAROL  H  

TIMMONSVILLE,  SC 
SIPP,  LAKESHIA  A  

MOSS  POINT,  MS 
WILLIS,  AMANDA  

ALBUQUERQUE.  NM 


11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 


LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ALLEN,  CARLITHA  MARTEZ  .. 

HAWTHORNE.  CA 
ANDRES.  CHARLES  W  

11/18/1999 
11/18/1999 

BRAINERD,  MN 
BEBERG   TAMARA  A  

11/18/1999 

STILLWATER.  MN 
BETO,  BEVERLY  Y    

11/18/1999 

ST  PAUL.  MN 
CALVO.  ARTURO  

MIAMI.  FL 
CANO,  FELIX  F  

11/18/1999 
11/18/1999 

CERES   CA 
COLE.  DEVERAUX 

LYNNbl IE       

11/18/1999 

MARSHALL,  TX 
DAVIS,  VERNELL  

DENVER,  CO 
EDSTROM   CHERYL  A   

11/18/1999 
11/18/1999 

SPRING  PARK.  MN 
EICKHOFF   ROBERT  E     

11/18/1999 

FT  MYERS,  FL 
ENRIGHT   DENNIS  W  

11/18/1999 

LOUISVILLE,  KY 
FELDL,  ANNA  L  .'. 

11/18/1999 

POQUOSON,  VA 
FLEMING,  KAREN  R   

11/18/1999 

EVERGREEN,  CO 
GALL,  CAROLYN  S   

11/18/1999 

LANSING,  Ml 
GOLD    PHILIP    

11/18/1999 

WEISS.  RICI 
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Effective 
date 


NVICTIONS 

11/18/1999 
11/18  1999 
11/18/1999 
11/18/1999 
11/18  1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/181999 
11/18/1999 
11/18/1999 
11/18/1999 

»ENSION/ 

11/18/1999 

11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 

11/18/1999 
11/18  1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18/1999 
11/18  1999 


Subject,  City,  State 


Effective 
date 


Subject,  City,  State 


JASPER,  AL 
GRAND  BLANC  APOTHE- 
CARY   INC        

GRAND  BLANC.  Ml 
HARRIS,  SHELBY  E    

PUEBLO   CO 
HARRIS,  CHERYL  L  

MAPLE  GROVE.  MN 
HEIFNER,  SUSAN  E  

APPLE  VALLEY,  MN 
JONES,  ELAINE  W  

CHARLES  CITY,  VA 
JOY    LOWELL  W   

ANN  ARBOR,  IVII 
KAHNKE   KENDRA  K   

PILLAGER,  MN 
KOHLER   KRISTINE  A  

WBLOOMFIELD,  M\ 
LATIMER,  WILLIAM  EUGENE 

JACKSONVILLE,  FL 
LATTA,  ANGELA  PAIGE 

AMARILLO,  TX 
LOCKYER,  WILLIAM  A  

PLYMOUTH,  CA 
LUCAS,  RHONDA  L  

SARNIA,  ONTARIO, 
MACNUTT   LAMAR  A  

CLEARWATER,  FL 
MAGALLON,  JOHNNY  V  

LOS  ALAMirOS,  CA 
MAINES,  SANDRA  LEE  

MARION,  TX 
MARTIN,  SCHERYL  K   

HAMPTON,  VA 
MCGRATH  PERKINS,  WENDY 

JEAN  

PUEBLO,  CO 
MCMILLAN,  PATTIE  LYNN 

SAN  ANTONIO.  TX 
MOULDS,  CRYSTLE  M   

CHATTANOOGA,  TN 
NUZUM,  KRlSTIE  L  

INVERNESS.  FL 
ORTiZ,  MERLIN  

LANEXA,  VA 
POWERS,  PATRICIA  ANN  

CONROE,  TX 
QUINTANA,  VINCENTJ  

PUEBLO,  CO 
RiGHETTi,  GERALD  L  

SOLEDAD,  CA 
ROLLINS   BARBARA  ELLEN   .. 

ARLINGTON,  TX 
SZCZESNIEWSKi.  ANNE 

MARIE  FOWL  

CHARLOTTESVILLE,  VA 
THOMAS.  DIANA  M  

MOBILE   AL 
TOBACCO,  DOROTHY  ANNE 

HOLLYWOOD    FL 
TRUJILLO,  MANUEL    

DENVER,  CO 
TSAI,  DAVID  CHANG-CHUR  ... 

SAN  DIEGO,  CA 
WHETSELL,  FAYE  CRAFT  

FAYETTEVILLE    NC 


Effective 
date 


1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 

1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 

1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 
1/18/1999 


AMHERST,  NY 


OWNED/CONTROLLED  BY  CONVICTED/ 
EXCLUDED 


AFTER  HOURS  PHARMACY  . 

JASPER,  AL 

ANCILLARY  AFFILIATED 

HEALTH  

ELM  GROVE,  Wl 

ANCILLARY  HOME  HEALTH 

CARE  

ELM  GROVE,  Wl 

EXPRESS  NUTRITION  SERV- 
ICES   

LEXINGTON    KY 

FMN  MANAGEMENT  SERV- 
ICES. INC  

ELM  GROVE,  Wl 

GUARANTY  HEALTH  CARE. 

INC  

MIAMI,  FL 

PATIENT  CARE  MGMT  RE- 
SOURCES   

ELM  GROVE   Wl 

RIBBON  HEALTH  CARE.  INC 
MIAMI,  FL 

UNISCRIPT  PHARMA- 
CEUTICAL   

ST  PETERSBURG,  FL 


11/18/1999 

11/18/1999 

11/18/1999 

11/18/1999 

11/18/1999 

11/18/1999 

11/18/1999 
11/18/1999 

11/18/1999 


DEFAULT  ON  HEAL  LOAN 


ELLIS,  MARK  S  

11/18/1999 

MIAMI.  FL 
GOSS.  SAMUEL  R     

10/06/1999 

SHAKER  HGTS,  OH 
JAMES,  GARY  D 

11/18/1999 

CADIZ,  KY 

OLIVERIO,  SALVATORE  L  

DOYLESTOWN,  OH 

11/18/1999 

Dated:  November  5.  1999. 
Joanne  Lanahan, 

Director.  Health  Care  Administrative 

Sanctions.  Office  of  Inspector  General. 

IFR  Doc.  99-,100.12  Filed  11-16-99:  8:45  am] 

BILLING  COOE   4-50-G4-P 


FRAUD/KICKBACKS 


WEISS,  RiCHAftD  L 


02/16/1999 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare 
Comprehensive  Conservation  Plans 
for  3  National  Wildlife  Refuges  in  the 
Southwest  Region 

AGENCY:  Fish  and  Wildlife  Service, 

Interii.ir. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 

that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  comprehensive 
conservation  plan  (CCP)  and  other 
environmental  documents  for  certain 
Natiunal  Wihllifc  Rcfugi's  H.-^ted  in  the 
SUPPLEMENTARY  INFORMATION  section 


pursuant  to  the  National  Environmental 
Policy  Act  and  its  implementing 
regulations. 

DATES:  The  Service  will  be  open  to 
written  comments  through  January  1. 
2000. 

ADDRESSES:  Address  comments  and 
requests  for  more  information  to:  Mr. 
Lou  Bridges.  Project  Coordinator, 
Research  Management  Consultants,  Inc., 
1746  Cole  Blvd..  Bldg.  21,  Suite  300, 
Golden,  CO  80401. 

SUPPLEMENTARY  INFORMATION:  h  is 
Service  policy  to  have  all  lands  within 
the  National  Wildlife  Refuge  System 
managed  in  accordance  with  an 
approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  and  recreational 
uses,  and  cultural  resources.  Public 
input  into  this  planning  process  is 
essential.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuges  and  how  the  Ser\fice  will 
implement  management  strategies. 

The  Service  intends  to  gather 
information  necessar\'  to  prepare  a  CCP 
and  other  environmental  documents  for 
Hagerman  National  Wildlife  Refuge, 
Sherman.  Texas;  Washita  and  Optima 
National  Wildlife  Refuges,  Butler, 
Oklahoma:  Tishomingo  National 
Wildlife  Refuge,  Tishomingo, 
Oklahoma.  The  Service  is  furnishing 
this  notice  in  compliance  with  Ser\'ice 
CCP  policy:  (1)  to  advise  other  agencies 
and  the  pubhc  of  our  intentions,  and  (2) 
to  obtain  suggestions  and  information 
on  the  scope  of  issues  to  include  in  the 
environmental  documents. 

Additional  opportunities  for  written 
comments  will  be  provided  during  the 
draft  review  process.  If  necessan.'.  the 
Service  will  solicit  information  from  the 
public  via  open  houses,  meetings,  and 
workshops.  Special  mailings, 
newspaper  articles,  and  announcements 
will  inform  people  in  the  general  area 
near  each  refuge  of  the  current  status  of 
the  project  as  well  as  the  time  and  place 
of  any  meetings  to  be  conducted. 

Review  of  these  projects  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policv  Act  of  1969,  as 
amended  (42  "U.S.C.  4321  et  seq.},  NEPA 
Regulations  (40  CFR  parts  1500-1508). 
other  appropriate  Federal  laws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997.  Executive  Order  12996.  and 
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Service  policies  and  procedures  for 
compliance  with  those  regulations. 

The  Service  antn  ipates  that  draft  CCP 
documents  and  anv  associated  NEPA 
documents  will  be  available  by  June, 
1999. 

Uatpd:  Oitober27,  1999. 
Bryan  Arroyo, 

Aclin^.  Regional  Director. 

(FR  Doi    q9-2C)622  Filed  11-16-99:  8:45  am] 

BILLING  CODE  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK990-2000-51 01 -NH-FL07-262F] 

Proposed  Information  Collection — 
Trans-Alaska  Pipeline  System 
Employee  Concerns  Program  Survey 

AGENCY:  Bureau  (if  Land  Management, 

Interior 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Bureau  of  Land  Management  (BLM) 
announces  its  intention  to  request 
approval  to  collect  information  from 
emplovees  of  the  Trans-Alaska  Pipeline 
Svstem  (TAPS)  concerning  operation  of 
tiie  employee  concerns  program.  This 
information  would  allow  the  Joint 
Pipeline  Clffice  to  monitor  and  assess 
how  the  employee  concerns  program  is 
working 

DATES:  BLM  must  receive  comments  on 
the  proposed  information  collection  by 
January  18,  20()().  to  assure  its 
consideration  of  them. 
ADDRESSES:  Mail  comments  to:  Director 
(630).  Bureau  of  Land  Management. 
1849  C  Street.  NW,  Room  401LS. 
Washington.  DC  20240. 

Send  comments  via  Internet  to: 
\VoComment@blm.oov.  Please  include 
"ECP  survey"  and  your  name  and  return 
address  in  your  Internet  message. 

You  may  hand-deliver  comments  to 
the  Bureau  of  Land  Management 
Administrative  Record,  Room  401,  1620 
L  Street.  NW.  Washington.  DC. 

BLM  will  make  comments  available 
for  public  review  at  the  L  Street  address 
during  r»-gular  business  hours  (7:45  a.m. 
to  4:15  pni  !,  .Mniid.n  ttirough  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
McWhorter.  907/271-3664.  To  get  a 
copv  of  the  proposed  survey,  contact 
Carole  Smith,  BLM  clearance  officer  at 
202/425-5127. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  ')  CFK  1320.12(a)  BLM 
must  prn\nlf  hO-(ia\  notice  in  the 
Federal  Register  ((jncerning  a  proposed 


collection  of  information  to  solicit 
comments  on  (a)  whether  the  proposed 
collection  of  information  is  necessani' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  BLM  will  receive  and 
analyze  any  comments  sent  in  response 
to  this  notice  and  include  them  with  its 
request  for  approval  from  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq. 

The  Trans- Alaska  Pipeline  System 
(TAPS)  is  the  Nation's  largest  crude  oil 
pipeline.  It  runs  800  miles  through 
pristine  Alaska  lands,  delivering  about 
1.1  million  barrels  of  North  Slope  crude 
oil  to  tankers  in  Valdez,  Alaska,  each 
day.  This  quantity  represents  about 
eight  percent  of  total  U.S.  oil 
consumption.  Most  of  this  product  is 
used  to  supply  petroleum  needs  on  the 
West  coast. 

The  TAPS  is  operated  for  seven  oil 
shippers  by  Alyeska  Pipeline  Service 
Company,  a  company  of  about  850 
employees,  which  also  utilizes  the 
services  of  about  1,350  contractor 
employees.  Alyeska's  operation  of  the 
pipeline  is  subject  to  oversight  by  the 
joint  Pipeline  Office  (fPO).  which 
comprises  a  number  of  Federal  and 
State  of  Alaska  agencies  whose  interests 
are  affected  by  the  pipeline.  The  Bureau 
of  Land  Management  provides  the 
majority  of  funding  for  the  JPO. 

Testimony  at  Congressional  hearings 
in  1992,  1993  and  1994  indicated  that 
the  contractors  who  operate  the  Trans- 
Alaska  Pipeline  System  (TAPS) 
maintained  a  repressive,  retaliatory 
atmosphere  to  discourage  workers  from 
raising  concerns  about  operation  of  the 
pipeline.  Due  to  the  serious  impact  on 
the  U.S.  economy  and  on  the  Alaskan 
environment  that  a  major  TAPS  failure 
would  have.  Congress  believes  that  the 
pipeline  operator  should  be  more 
responsive  to  employee  concerns. 
Congress  asked  Alyeska  to  take  steps  to 
change  the  culture  of  the  pipeline  work 
environment  and  asked  JPO  to  monitor 
and  report  on  progress. 

This  information  collection,  the 
Employee  Concerns  Program  (ECP) 


survey,  will  be  given  annually  to  the 
approximately  2.200  employees  and 
supervisors  emploved  bv  Alveska  and 
other  TAPS  contractors.  Responses  to 
the  survey  are  voluntary  and 
confidential 

The  survey  consists  of  a  series  of 
statements  to  which  the  respondent 
indicates  his  or  her  level  of  agreement 
or  disagreement.  The  survfn'  contains  35 
statements  divided  into  four  parts.  Part 
one,  containing  14  statements,  asks  for 
employee  perceptions  of  the  employee 
concerns  program.  Part  two.  containing 
15  statements,  asks  about  perceived 
management  support  for  the  program. 
Part  three,  containing  five  statements,  is 
for  supervisors  and  asks  them  about 
their  knowledge  of  the  ECP  and 
participation  in  training  about  the  ECP. 
The  fourth  part  asks  about  the 
respondent's  affiliation  and  work 
location. 

This  survey  is  JPO's  only 
comprehensive,  non-anecdotal  means  of 
gathering  opinions  from  Alyeska  and 
other  contractors'  employees  and 
supervisors  about  how  well  the 
Employee  Concerns  Program  is  working. 
JPO  will  use  the  results,  over  time,  to 
measiue.  compare,  and  report  on 
emplovee  satisfaction  with  the  ECP. 
This  is  the  most  effective  wav  to  assess 
whether  and  how  much  the  repressive 
culture  is  changing. 

,  BLM  estimates  that  the  public 
reporting  burden  for  the  information 
collected  averages  15  minutes  per 
response  The  respondents  are 
employees  of  the  trans-Alaska  pipeline 
system.  The  frequency  of  response  is 
once  per  year.  The  maximum  possible 
number  of  responses  per  year  is 
estimated  to  total  2.200.  the  estimated 
total  annual  burden  on  new  respondents 
is  about  550  hours.  BLM  specifically 
requests  your  comments  on  its  estimate 
of  the  amount  of  time  that  it  takes  to 
prepare  a  response. 

BLM  will  summarize  all  responses  to 
this  notice  and  include  them  in  the 
request  for  Office  of  Management  and 
Budget  approval.  Responses  to  this 
notice  will  also  become  a  matter  of 
public  record. 

Dated;  November  9,  1999. 
Carole  Smith, 

Bureau  ol  Land  Management.  Clearance 

Officer. 

IFR  D()(    ')')- ,300.34  Filed  11-16-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[NV-055-99 
Nevada  Terr 
Public  Land 
of  Land  Mar 
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[NV-055-99-71 22-00-8500] 
Nevada  Temporary  Closure  of  Certain 
Public  Lands  Management  by  the  Bureau 
of  Land  Management.  Las  Vegas  District 

AGENCY:  Bureau  of  Land  Management, 
Debarment  of  Interior. 
ACTION:  Temporay  Closure  of  Selected 
Publi(  Lands  in  Clark  County.  Nevada, 
during  the  Operation  of  the  1999  BEST 
in  the  DESERT  TERRIBLE'S  TOWN 
"250"  off  road  desert  race. 


summary:  The  District  Manager  of  the 
id-  Vrnas  District  announces  the 
tt'oipDrary  closure  of  selected  public 
lands  under  its  administration. 

This  action  is  being  taken  to  help 
ensure  safety,  prevent  unnecessary 
environmental  degradation  during  the 
official  permitted  running  of  the  1999 
BEST  in  the  DESERT  TERRIBLE'S 
TOWN  "250"  off  road  desert  Race  and 
to  comply  with  provisions  of  the  U.S. 
and  Wildlife  Service  Speed  Based  Off- 
Highway  Vehicle  Events  (1-5-98-F- 
(i5;i) 

DATES:  From  6:00  am  December  3,  1999 
through  9:00  pm  December  4,  1999 
Pacific  Standard  Time. 

Closure  Area:  As  described  below,  an 
area  within  T.12  S.  to  T.21  S.  R.  46  E. 
to  R.  55  E. 

L  The  closure  is  from  the  California, 
Nevada  border  on  the  west  side,  Nevada 
Test  Site  boundary  on  the  east.  Town  of 
Beattv  on  the  north.  Clark  County  line 
on  the  south.  E.xceptions  to  the  closure 
area:  State  Route  160.  US  95. 

2.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  outside 
the  designated  course  as  listed  in  the 
legal  description  above  are  closed  to  all 
vehicles  except  law  Enforcement, 
Emergency  Vehicles,  and  Official  Race 
Vehicles.  Access  routes  leading  to  the 
course  are  closed  to  vehicles. 

3.  No  vehicle  stopping  or  parking. 

4.  Spectators  are  required  to  remain 
within  designated  spectator  area  only. 

5.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure: 

Unless  otherwise  authorized  no 
person  shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

h.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator  area. 

d.  Cut  or  collect  firewood  of  any  kind. 
including  dead  and  down  wood  or  other 
vegetation  material. 

e.  Possess  and  or  consume  any 
alcoholic  beverage  unless  the  person{s) 
has  reached  the  age  of  21  years. 

f  Discharge,  or  use  firearms,  other 
weapons  or  fireworks. 


g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator  area. 

h.  Operate  any  vehicle  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
area. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  owners  expense. 

j.  Take  a  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier 
or  device. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy,  or  fail  to  remove  all 
personal  equipment,  trash,  and  litter 
upon  departure. 

1.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10:00  p.m.  and  6:00  a.m.  Pacific 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

n.  Fail  to  follow  orders  or  directions 
of  an  authorized  officer. 

o.  Obstruct,  resist,  or  attempt  to  elude 
a  Law  Enforcement  Officer  or  fail  to 
follow  their  orders  or  direction. 

Signs  and  maps  directing  the  public 
to  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restriction  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Nevada  or  to  Clark  County.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations. 

Operators  of  permitted  vehicles  shall 
maintain  a  maximum  speed  limit  of  35 
mph  on  all  BLM  road  and  ways. 
Authority  for  closure  of  public  lands  is 
found  in'43  CFR  part  8340  subpart  8341: 
43  CFR  part  8360.  subpart  8364.1  and  43 
CFR  part  8372.  Persons  who  violate  this 
closure  order  are  subject  to  fines  and  or 
arrest  as  prescribed  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Wolf.  Recreation  Manager  or  Ron 
Cra\'ton,  BLM  Ranger,  BLM  Las  Vegas 
District  4765  Vegas  Dr.  Las  Vegas, 
Nevada  89108,  (702)  647-5000. 


Dated:  November  2. 1999. 
Michael  F.  Dwyer. 
District  Manager. 
(PR  Doc.  99-29931  Filed  11-16-99;  8:45  ami 

BILUNG  CODE  4310-^C-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lMT-960-^1 50-00] 

District  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
North  Dakota  Field  Office,  Ulterior. 

action:  Notice  of  meeting. 

summary:  a  meeting  of  the  Dakotas 
Resource  Advisory  Council  will  be  held 
Januan,'  10  and  11,  2000,  at  the  Holiday 
Inn,  Spearfish,  South  Dakota.  The 
session  will  convene  at  8  a.m.  on 
January  10th  and  resume  at  8  a.m.  on 
the  11th.  Agenda  items  will  include  an 
update  on  the  South  Dakota  Land 
Exchange,  City  of  Sturgis's  proposal  for 
Fort  Meade,  management  of  Off- 
Highway  Vehicles  on  public  lands. 
Northern  Great  Plains  EIS  subcommittee 
report,  status  of  the  Figure  4  Ranch,  and 
a  report  on  Schnell  Recreation  Area 
signage  and  tourism. 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8 
a.m.  on  January  11th.  The  public  may 
make  oral  statements  before  the  Council 
or  file  written  statements  for  the  Council 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary.'  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying. 

The  15-member  Council  advises  the 
Secretan.'  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management  in  the  Dakotas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Burger,  Field  Office  Manager, 
North  Dakota  Field  Office,  2933  3rd 
Avenue  West,  Dickinson,  ND  58601. 
Telephone  (701) 225-9148. 

Dated:  November  5.  1999. 
Michael  Nash, 

Acting  Field  Office  Manager. 

|FR  Dor.  99- .10035  Filed  11-16-99:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-1420-BJ1  ES-50554,  Group  161, 
Minnesota 

Notice  of  Filing  of  Plat  of  Survey; 
Minnesota 

The  plat  ot  fhfi  dependent  resurvey  of 
ci  portion  of  the  subdivisional  lines  and 
the  subdiMsion  of  section  27,  Township 
142  North,  K.tnge  41  West,  5th  Principal 
Meridian.  Minnesota,  will  be  officially 
filed  in  Edstern  States,  Springfield, 
Virginia  at  7  iO  a  in.,  on  December  2l, 
1999. 

The  sun'ey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Ea.stern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m..  December  21,  1999. 

Copies  of  the  plat  will  be  made 
available  upon  re(juest  and  prepayment 
of  tht>  appropriate  fee. 

nat.Mi   November  3.  1999. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
[FR  Doc.  4'>-24ct  ^2  Filed  11-16-99;  8:45  ami 
BILLING  CODE  4310-<iJ-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-924-1430-eT:  MTM  924,  MTM  27963, 
and  MTM  83069] 

Cancellation  of  Proposed  Witfidrawals; 
Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  cancels  three 
withdrawal  applications  affecting 
2.051.95  acres  of  National  Forest  System 
lands  for  charcoal  kilns  nnd  research 
natural  areas.  The  segregative  effect  of 
the  applications  was  previously 
terminated  and  the  lands  were  opened 
to  surface  entry  and  mining,  subject  to 
other  segregations  of  record.  The  lands 
have  been  and  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  NoVf-mber  17,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward.  Bur^'au  of  Land 
Manageint'nt.  Mimtana  State  Office,  P.O. 
Box  36800.  BUlings,  Montana  59107- 
6800, 406-896-5052. 
SUPPLEMENTARY  INFORMATION:  Notices  of 
Proposed  Withdraw  ai  were  published  in 


the  Federal  Register  December  1.  1966 
(31  FR  15098),  April  18,  1974.  (39  FR 
13902),  and  June  16,  1994  (59  FR 
30951).  This  action  will  terminate  the 
proposed  withdrawals.  The  lands  are 
described  as  follows: 

Principal  Meridian,  Montana 

Beaverhead  ,\'ational  Forest 

(a)  Trapper  Creek  Charcoal  Kilns  Area 
(MTM  924). 

T.  3S.,R.  low.. 
Sec.  6,  WV2  of  lot  1. 

Canvon  Creek  Charcoal  Kilns  Area  (MTN! 
924). 
T.  2S.,R.  low.. 

Sec.  8,  N'/2SEV4NWV4. 

Cottonwood  Creek  Research  Natural  Area 
(MTM  27963). 
T.  lOS.R.  3  W.. 

Sec.  10,  SVzSVzSVzSE'A; 

Sec.  11,  SV2SWV4SWV4SWV4; 

Sec.  14,  WV2NWV4NWV4  and 
N  V2N  W  'AS  W  V4N  W  V4 ; 

Sec.  15,  NV2NEV4,  NV2NV2SV2NEV4, 
NEV4NWV4,  and  EV2NWV4NWV2. 

(b)  Cave  Mountain  Research  Natural  Area 
(MTM  83069). 

T.  10S.,R.  1  W., 

Sec.  31,  lots  3  and  4,  EV2,  and  EV2SWV4; 

Sec.  32,  NEV4,  WV2.  NEV4SEV4,  and 
WV2SEV4. 
T.  11S.,R.  1  W., 

Sec.  5,  WV2NEV4  and  NW'A; 

Sec.  6,  NV2  and  NV2SV2. 

The  areas  described  aggregate  2,051.95 
acres  in  Beaverhead  and  Madison  Counties. 

The  segregative  effect  associated  with 
the  applications  in  paragraph  (a) 
terminated  October  20,  1991.  in 
accordance  with  the  notice  published  as 
FR  Doc.  91-21383  in  the  Federal 
Register  (56FR44099)  dated  September 
6,  1991. 

The  segregative  effect  associated  with 
the  applications  in  paragraph  (b) 
terminated  June  15,  1996,  in  accordance 
with  the  notice  published  as  FR  Doc. 
96-10324  in  Federal  Register  (61  FR 
18619-20)  dated  April  26.  1996. 

Dated:  November  5,  1999. 
John  E.  Moorhouse, 

Acting  Deputy  State  Director.  Division  of 

Resources. 

(FR  Doc.  99-30033  Filed  11-16-99;  8:45  am) 

BILLING  CODE  4310-OhM> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-425] 

Certain  Amino  Fluoro  Ketone 
Compounds;  Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337.  ' 


SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
nc:tober  12.  1999,  under  section  337  of 
the  Tariff  Act  of  1^30.  as  amended.  19 
U.S.C.  1337.  on  behalf  of  Prototek.  Inc. 
of  Dublin.  California,  and  Enzyme 
Systems  Products,  Inc.  of  Livermore, 
California.  A  supplement  to  the 
complaint  was  filed  on  November  1, 
1999.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  amino  fluoro  ketone  compounds 
by  reason  of  infringement  of  claims  1- 
6  of  U.S.  Letters  Patent  4.518.528,  claim 
1  of  U.S.  Letters  Patent  5,210.272.  and 
claim  1  of  U.S.  Letters  Patent  5.344,939. 
The  complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  bv  subsection  (a)(2)  of  section 
337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
limited  exclusion  order  and  permanent 
cease  and  desist  orders. 
ADDRESSES:  The  complaint  and 
supplement,  except  for  any  confidential 
information  contained  therein,  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  .Secretary.  LIS. 
International  Trade  Commission.  500  E 
Street.  SW.  Room  112,  Washington,  DC 
20436.  telephone  202-205-2000. 
Hearing-impaired  induiduals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  informatitm  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.goy). 

FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  D.  M.  Wood,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission, 
telephone  202-205-2582. 

Authority:  The  authority  for  institution  of 
this  in\  rstigation  is  contained  in  section  337 
of  the  Tariff  .\v.t  of  IQ.'iO.  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(1998). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  November  8,  1999  Ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  .Act  of  1930,  as 
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amended,  an  in\^"^ti^ation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  {a)(l)(B)  of 
section  337  in  the  importation  info  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  amino  fluoro 
ketone  compounds  by  reason  of 
infringement  of  claims  1-6  of  U.S. 
Letters  Patent  4,518.528.  claim  1  of  U.S. 
Letters  Patent  5.210,272,  or  claim  1  of 
U.S^  Letters  Patent  5.344.939,  and 
whether  an  industry'  in  the  United 
States  exists  as  required  b\'  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Protntek.  inc..  6501  Sierra  Lane,  Dublin, 

California  94568 
Enzyme  System  Products,  Inc.,  486 
Lindbergh  Avenue.  Livermore, 
California  94550 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337.  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Bachem  AG.  Hauptstrasse  144.  CH-4416 

Bubendorf.  Switzerland 
Bachem  California.  Inc..  3132  Kashiwa 

Street.  Torrance.  California  90505 
Bac:hein  Bioscience.  Inc..  3700  Horizon 

Dr..  King  of  Prussia,  Pennsvlvania 

19406 

(c)  Benjamin  D.  M.  Wood,  Esq.,  Office 
of  Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SVV,  Room  401-1,  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  I.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
C^nmmission's  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
dt'emed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 


notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  November  9.  1999. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretun . 
[FR  Doc.  99-29918  Filed  11-16-99;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-474  and  475 
(Review)] 

Chrome-Plated  Lug  Nuts  From  China 
And  Taiwan 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Scheduling  of  expedited  five- 
year  reviews  concerning  the 
antidumping  duty  orders  on  chrome- 
plated  lug  nuts  from  China  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  expedited 
reviews  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  orders  on  chrome-plated  lug  nuts 
from  China  and  Taiwan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  within  a  reasonably 
foreseeable  time.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  mles  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D.  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procedure  pertinent  to  five-year 
reviews,  including  the  text  of  subpart  F 
of  part  207,  are  published  at  63  FR 
30599.  lune  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
wwwusitr  uov/rules.htm. 
EFFECTIVE  DATE:  November  4,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Bakei  i202-205-31bU).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
wwvv  usitr  cnv? 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4,  1999,  the 
Commission  determined  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (64 
FR  41949.  August  2,  1999)  were 
adequate  and  the  respondent  interested 
party  group  responses  were  inadequate. 
The  Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  full  reviews,'  Accordingly, 
the  Commission  determined  that  it 
would  conduct  expedited  reviews 
pursuant  to  section  751(c)(3)  of  the  Act. 
A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Staff  report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
reviews  will  be  placed  in  the  nonpublic 
record  on  February  28,  2000,  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  these  reviews.  A  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  submissions 

As  provided  in  section  207.62(d)  of 
the  Commission's  rules,  interested 
parties  that  are  parties  to  the  reviews 
and  that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution.-  and  any  party  other  than  an 
interested  party  to  the  reviews  may  file 
written  comments  with  the  Secretary  on 
what  determinations  the  Commission 
should  reach  in  the  reviews.  Comments 
are  due  on  or  befoie  March  2,  2000,  and 
may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  reviews  nor  an 


'  Commissioner  Koplan  and  Commissioner  Askey 
dissenting. 

-The  Commission  has  found  the  respon.se 
submitted  by  Cxmsolidaled  International  Auto  to  be 
individually  adequate.  Comments  from  other 
interested  parties  will  not  be  accepted  (see  19  CFR 
207.62(d)(2)). 
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interested  party  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  reviews  bv  March  2, 
2000.  If  comments  contain  business 
proprietary  information  (BPI).  they  must 
conform  with  the  requirements  of 
sections  201.6,  207  .i.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  partv  to  these  reviews  must 
be  served  on  all  other  parties  to  the 
reviews  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  mu.st  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  fur  filing  without  a  certificate 
of  service. 

Determinations 

The  (]()mnussi(m  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  bv  up  to  90  days  pursuant 
to  19  1' S.C.  1675(c)(5)(B). 

.■\uthority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  .Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 
Issued:  November  10,  1999. 
Donna  R.  Ko«hnke. 

Secretary. 

[FR  Doc.  99-29960  Filed  11-16-99;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA^69  (Review)] 

Electroluminescent  Flat  Panel  Displays 
Prom  Japan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  an  expedited  five- 
year  review  concerning  the  antidumping 
duty  order  on  electroluminescent  flat 
panel  displays  from  lapan. 

SUMMARY:  The  Commission  hereby  gives 

notice  of  the  scheduling  of  an  expedited 
review  pursuant  to  section  751(c)(3)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
167n(c)(3))  (the  Act)  to  determine 
whether  revocation  of  the  antidumping 
duty  order  on  electroluminescent  flat 
panel  displays  from  Japan  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  For  further 
information  concerning  the  conduct  of 
this  review  and  rules  of  general 


application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  ptirt 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A.  D.  E,  and 
F  (19  CFR  part  207).  Recent 
amendments  to  the  Rules  of  Practice 
and  Procedure  pertinent  to  five-year 
reviews,  including  the  text  of  subpart  F 
of  part  207,  are  published  at  63  FR 
30599,  June  5,  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.  usifc.gov/rules. htm. 
EFFECTIVE  DATE:  November  4.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Baker  (202-205-3180),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  4,  1999,  the 
Commission  determined  '  that  the 
domestic  interested  party  group 
response  to  its  notice  of  institution  (64 
FR  41951,  Aug.  2,  1999)  was  adequate 
and  the  respondent  interested  party 
group  response  was  inadequate.  Tbe 
Commission  did  not  find  any  other 
circumstances  that  would  warrant 
conducting  a  full  review.-  Accordingly, 
the  Commission  determined  that  it 
would  conduct  an  expedited  review 
pursuant  to  section  751(c)(3)  of  the  .-^ct. 
A  record  of  the  Commissioners'  votes, 
the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  will  be 
available  from  the  Office  of  the 
Secretary  and  at  the  Commission's  web 
site. 

Staff  Report 

A  staff  report  containing  information 
concerning  the  subject  matter  of  the 
review  will  be  placed  in  the  nonpublic 
record  on  February  29.  2000.  and  made 
available  to  persons  on  the 
Administrative  Protective  Order  service 
list  for  this  review.  A  public  version 
will  be  issued  thereafter,  pursuant  to 


section  207.62(d)(4)  of  the 
Commission's  rules. 

Written  Submissions 

As  provided  in  section  207.62(d)  of 
the  Commissions  rules,  interested 
parties  that  are  parties  to  the  review  and 
that  have  provided  individually 
adequate  responses  to  the  notice  of 
institution.'  and  any  party  other  than  an 
interested  party  to  the  review  may  file 
written  comments  with  the  Secretary  on 
what  determination  the  Commission 
should  reach  in  the  re\iew.  Comments 
are  due  on  or  before  March  3.  2000,  and 
may  not  contain  new  factual 
information.  Any  person  that  is  neither 
a  party  to  the  five-year  review  nor  an 
interested  partv  may  submit  a  brief 
written  statement  (which  shall  not 
contain  any  new  factual  information) 
pertinent  to  the  review  by  March  3, 
2000,  If  comments  contain  business 
proprietary  information  (BPI).  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  review  must  be 
served  on  all  other  parties  to  the  review 
(as  identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Determination 

The  Commission  has  determined  to 
exercise  its  authority  to  extend  the 
review  period  bv  up  to  90  davs  pursuant 
to  19  U.S.C.  1675(c)(5)(B). 

Authority:  This  review  is  being  conducied 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  10,  1999. 
Donna  R.  Koehnke, 
Secretar\ . 
[FR  Doc.  99-29957  Filed  11-16-99:  8:45  am] 
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'  Vice  Chairman  Miller  is  not  participating  in  this 
five-year  review. 
'  Commissioner  Koplan  dissenting. 


'  Ihc  l.Dmmi.ssion  has  found  the  response 
submitted  by  Planar  Systems.  Inc.  to  be 
individually  adequate.  Comments  from  other 
interested  parties  will  not  be  accepted  (see  19  CFR 
207.62(d)(2)). 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731 -TA-527  (Review)] 

Extruded  Rubber  Thread  From 
Malaysia 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Notice  nf  Commission 
determination  to  conduct  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  extruded  rubber  thread 
from  Malaysia. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  ?5 1(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5l)  to  determine  whether 
revocation  of  the  antidumping  dut\' 
order  on  extruded  rubber  thread  from 
Malaysia  would  be  likelv  to  lead  tn 
continuation  or  recurrence  of  material 
injury  within  a  reasonablv  foreseeable 
time.  The  Commission  has  determined 
to  exercise  its  authority  to  extend  the 
review  period  bv  up  to  90  davs  pursuant 
to  19  U.S.C.  1673(c)(5)(B):  a  schedule  for 
the  review  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201   subparts  A  through 
E  (19CFR  part  201).  and  part  207. 
subparts  A.  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
fi\'e-year  reviews,  including  the  text  of 
subpart  F  of  part  207.  are  published  at 
63  FR  30599.  June  5.  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:/,' 
www.usitc.gov/rules.htm. 
EFFECTIVE  DATE:  November  4.  1999 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167).  Office 
of  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street  SW, 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretarv  at  202-205-2000. 
General  information  (:onc:erning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitcgov). 

SUPPLEMENTARY  INFORMATION:  On 
November  4.  1999.  the  Commission 
determined  that  it  should  proceed  to  a 
full  review  in  the  subject  five-year 


review  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that 
both  domestic  and  respondent 
interested  party  group  responses  to  its 
notice  of  institution  (64  FR  41954, 
August  2.  1999)  were  adequate.  A  record 
of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  10.  1999. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  99-29955  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  702O-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  303-TA-21  (Reviewl 
and  731-TA-451.  461.  and  519  (Review)] 

Gray  Portland  Cement  and  Cement 
Clinker  from  Japan,  Mexico,  and 
Venezuela 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  antidumping 
duty  orders  and  suspended 
investigations  on  gray  portland  cement 
and  cement  clinker  from  Japan.  Mexico, 
and  Venezuela. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
orders  on  gray  portland  cement  and 
cement  clinker  from  Japan  and  Mexico 
and  termination  of  the  suspension 
agreement  on  gray  portland  cement  and 
cement  clinker  from  Venezuela  would 
he  likely  to  lead  to  continuation  or 
recurrence  of  material  injur>'  within  a 
reasonably  foreseeable  time.  The 
Commission  has  determined  to  exercise 
its  authority  to  extend  the  review  period 
by  up  to  90  days  pursuant  to  19  U.S.C. 
1675(c)(5)(B);  a  schedule  for  the  reviews 
will  be  established  and  announced  at  a 
later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 


E  (19  CFR  part  201),  and  part  207, 
subparts  A,  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998,  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
vv'WTv. usitc.gov/rules.htm. 

EFFECTIVE  DATE:  November  4,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Larpenler  ;jU-;-2U5-J172), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitcgov). 

SUPPLEMENTARY  INFORMATION:  On 
November  4.  lyyy.  tne  Luinmission 
determined  '  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (64 
FR  41958.  Augusts.  1999)  were 
adequate  with  respect  to  each  review, 
and  that  the  respondent  interested  party 
group  responses  were  adequate  with 
respect  to  Mexico  and  Venezuela,  but 
inadequate  with  respect  to  Japan.  The 
Commission  also  found  that  other 
circumstances  warranted  conducting  a 
full  review  with  respect  to  Japan.  A 
record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  10.  1999, 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  99-29956  Filed  11-16-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-383  Advisory  Opinion 
Proceeding] 

Certain  Hardware  Logic  Emulation 
Systems  and  Components  Thereof. 
Notice  of  Institution  of  an  Advisory 
Opinion  Proceeding 

agency:  1    s  International  Trade 

( jimmis-^ion, 
ACTION:  Nutice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commi.-ision  has  dett^rmined  to  institute 
an  advisory  opinion  proceeding  in 
connection  with  the  ahove-captioned 
investigation 

F-OR  FURTHER  INFORMATION  CONTACT: 
Timothy  P   Ntonai^han.  Escj.,  Office  of 
the  General  ('ounsel.  L'  S  International 
Trade  Commission,  500  E  Street.  SW. 
Washington.  DC  204 :?6.  telephone  202- 
205-.3152,  General  information 
( oncernmg  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov).  Hearing- 
impaired  perscms  are  advised  that 
informatifjn  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810 

SUPPLEMENTARY  INFORMATION:  The 
above-captioned  investigation  was 
instituted  on  March  8.  1996.  based  on  a 
complaint  bv  Quickturn  Design 
Svstems.  Inc.  ("Quic:k.turn").  The 
respondents  named  in  the  investigation 
were  Mentor  Graphics  Corporation 
(  "Mentor")  and  Meta  Systems  ("Meta"). 
The  products  at  issue  were  certain 
hardware  logic  emulation  systems  used 
in  the  semiconductor  industry  to  debug 
and  test  electronic  circuit  designs  for 
semiconductor  devices. 

On  lulv  .31,  1997.  the  presiding 
administrative  law  judge  ("ALJ")  issued 
his  final  initial  determination  ("ID") 
finding  that  Mentor  and  Meta  had 
violated  section  J37  h\-  infringing 
certain  claims  of  U.S.  Letters  Patent 
5,329,470,  5,036,473,  5.448.496.  and 
5,109,353.  all  owned  by  Quickturn.  On 
October  2,  1997.  the  Commission 
determined  not  to  review  the  ALI's  final 
ID.  and  on  December  3.  1997,  issued  a 
limited  exclusum  order  prohibiting  the 
importation  of  respondents'  emulators 
and  components  thereof  found  to 
infringe  one  or  more  of  the  patent 
claims  in  controversy.  The  Commission 
also  issued  a  cease  and  desist  order 
prohibiting,  inter  alia,  the  electronic 
importation  and  transmission  of 
infringing  hardware  emulation  software. 

On  .August  20.  1999  Mentor  and  Meta 
(hereinafter  collectively  "Mentor")  filed 


a  petition  with  the  Commission 
requesting  issuance  of  an  advisory 
opinion  pursuant  to  Commission  rule 
210.79(a)  (19  CFR  210.79).  Mentor 
contends  that  remote  access  from  the 
United  States  of  Meta's  hardware  logic 
emulation  systems  housed  in  "design 
verification  centers"  located  outside  the 
United  States,  would  not  infringe 
Quickturn's  patents  and.  therefore, 
would  not  be  covered  by  the 
Commission's  limited  exclusion  order 
and/or  the  cease  and  desist  order.  On 

September  1.  1999,  Quickturn  moved 
for  leave  to  respond  to  Mentor's  petition 
for  an  advisory  opinion  (Motion  Docket 
No.  383-149C),  and  attached  a  response 
to  Mentor's  petition.  On  September  28. 
1999,  Mentor  moved  for  leave  to  reply 
to  Quickturn's  response  to  Mentor's 
petition  for  an  advisory  opinion  (Motion 
Docket  No.  383-150C)^  and  attached  a 
reply  to  Quickturn's  response  to 
Mentor's  petition. 

The  Commission  granted  both 
motions  for  leave  to  file  and  instituted 
an  advisory  opinion  proceeding.  The 
advisory  opinion  proceeding  was 
certified  to  the  presiding  ALI  with 
instructions  to  issue  an  lAO  within  nine 
months  of  the  date  of  publication  of  this 
notice. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930.  19  U.S.C. 1337. and 
Commission  rule  210.79(a).  19  CFR 
210.79(a). 

By  order  of  the  Commission. 

Issued:  November  10.  1999. 
Donna  R.  Koehnke. 
Secretan 
(FR  Doc.  99-29961  Filed  11-16-99;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-309-A-B 
(Review)  and  731-TA-528  (Review)] 

Magnesium  From  Canada 

AGENCY:  United  States  Internatumal 
Trade  Commission. 
ACTION:  Notice  of  Commission 
determinations  to  conduct  full  five-year 
reviews  concerning  the  countervailing 
duty  and  antidumping  duty  orders  on 
magnesium  from  Canada. 

summary:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  countervailing  duty 
and  antidumping  duty  orders  on 
magnesium  from  Canada  would  be 


likely  to  lead  to  continuation  or 

recurrence  f>f  materia!  injury  within  a 
reasonably  foreseeable  time.  The 
Commission  has  determined  to  exercise 
its  authority  to  extend  the  review  period 
by  up  to  90  days  pursuant  to  19  U.S.C. 
1675(c)(5)(B):  a  schedule  for  the  reviews 
will  be  established  and  announced  at  a 
later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  genera!  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D.  E.  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
five-year  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
63  FR  30599,  June  5,  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
wv\'w. usitc.gov/rules. htm, 

EFFECTIVE  DATE:  November  4,  1999, 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Deyman  (202-205-3197),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436,  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.goy). 

SUPPLEMENTARY  INFORMATION:  On 

November  4.  1999.  the  Commission 
determined  thai  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  found  that 
both  domestic  and  respondent 
interested  party  group  responses  to  its 
notice  of  institution  (64  FR  41961. 
August  2,  1999)  were  adequate.  A  record 
of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
coniiiK  led  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

Bv  order  of  the  Commission. 


Issued:  Ni 
Donna  R.  Ki 

St:(:tvtan\ 
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COMMISSION 

cerning                ^^M 

[Investigations  Nos.  731-TA-539-C.  E.  and 

ind  rules              ^^M 
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Uranium  From  Russia.  Ukraine,  and 

Uzbekistan 

A  through            ^H 

^H 

AGENCYtUnited  States  International 

R  part                   ^H 

Trade  Commission. 

be  Rules               ^^1 

ACTION:  Notice  of  Commission 

to                ^H 

determinations  to  conduct  full  five-year 

18  text  of              ^^M 

reviews  concerning  the  antidumping 

ished  at               ^^B 

duty  order  and  suspended 

d  may  be             ^H 

investigations  on  uranium  from  Russia. 

;sion's                  ^^H 

Ukraine,  and  Uzbekistan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  uranium  from  Ukraine  and 
termination  of  the  suspensfon 
agreements  on  uranium  from  Russia  and 
Uzbekistan  would  be  likely  to  lead, to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  The  Commission  has  determined 
to  exercise  its  authority  to  extend  the 
review  period  bv  up  to  90  days  pursuant 
to  19  U.S.C,  1675(c)(5)(B);  a  schedule  for 
the  reviews  will  be  established  and 
announced  at  a  later  date. 

For  further  information  concerning 
the  conduct  of  these  reviews  and  rules 
of  general  application,  consult  the 
(Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A.  D,  E,  and  F  (19  CFR  part 
207).  Recent  amendments  to  the  Rules 
of  Practice  and  Procedure  pertinent  to 
fi\e-vear  reviews,  including  the  text  of 
subpart  F  of  part  207,  are  published  at 
B.'i  FR  30599.  June  5.  1998.  and  may  be 
downloaded  from  the  Commission's 
World  Wide  Web  site  at  http:// 
www.usitc,go\^' rules. htm. 

EFFECTIVE  DATE:  \o\ember  4.  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Vera 

.Libeau  (202-205-3176).  Offu  e  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810  Persons  with  mobility 
impairments  who  will  need  special 


assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  ser\'er  (http:// 
www.usitc.gov). 

SUPPLEMENTARY  INFORMATION:  Un 
November  4,  1999.  the  Commission 
determined  that  it  should  proceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  751(c)(5)  of 
the  Act. 

The  Commission  found  that  the 
domestic  interested  party  group 
responses  to  its  notice  of  institution  (64 
FR  41965.  August  2.  1999)  were 
adequate  with  respect  to  each  review, 
and  that  the  respondent  interested  party 
group  responses  were  adequate  with 
respect  to  Russia  and  Uzbekistan  but 
inadequate  with  respect  to  Ukraine.  The 
Commission  also  found  that  other 
circumstances  warranted  conducting  a 
full  review  with  respect  to  Ukraine.  A 
record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy, 
and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  web  site. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  puiblished 
pursuant  to  section  207.62  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  10.  1999. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  99-29958  Filed  11-16-99;  8:45  am] 

BILLING  CODE  7020-OJ-P 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  November  19.  1999  at  11 

a.m 

PLACE:  Room  101.  500  E  Street  S.W. 

Washington.  DC  20436.  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  .'Xgenda  for  future  meeting:  none 

2.  .Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-811  (Final)(DRAMs 

of  One  Megabit  and  Above  from 
Taiwan) — iariefing  and  vote,  (The 
Commission  will  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  December  2,  1999,) 

5.  Outstanding  action  jackets:  none 


In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  November  12, 1999, 
Donna  R.  Koehnke. 
Secretary'. 
IFR  Doc.  99-30176  Filed  11-15-99;  3:39  pml 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Privacy  Act  of  1974;  Establishment  of 
New  Systems  of  Records,  Revision  of 
Existing  Systems  of  Records 

AGENCY:  International  Trade 

Commission. 

ACTION:  Request  for  comments  on 

proposed  establishment  of  new  Privacy 

Act  systems  of  records  and  revision  of 

existing  systems  of  records. 

SUMMARY:  Pursuant  to  5  U.S.C. 
552a(e)(4)  of  the  Privacy  Act  of  1974. 
the  U.S.  International  Trade 
Commission  (Commission)  proposes  to 
(1)  revise  the  existing  system  of  records 
entitled  'Office  of  Inspector  General 
Investigative  Files  (General)"  to  amend 
retention  and  disposal  procedures;  (2) 
revise  the  existing  system  of  records 
entitled  "Office  of  Inspector  General 
Investigative  Files  (Criminal)"  to  amend 
retention  and  disposal  procedures:  (3) 
revise  the  existing  system  of  records 
entitled  "Security  Records"  to  clarif\' 
the  purpose;  (4)  revise  the  existing 
system  of  records  entitled  "Parking 
Records  "  to  include  information  about 
mass  transit  subsidy  applications;  and 
(5)  establish  a  new  system  of  records 
entitled  "Computer  Access  Records." 
DATES:  Comments  must  be  received  no 
later  than  December  27.  1999,  The 
proposed  addition  and  revisions  to  the 
Commission's  systems  of  records  will 
become  effective  on  that  date  unless 
otherwise  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  DC  20436, 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Potuto,  Esq.,  Oihce  ui  liie  General 
Counsel.  U.S.  International  Trade 
Commission,  fel.  202-205-3116. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commissions  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  This 
notice  proposes  revision  of  the  system 
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(if  HHords  designated  as  ITC-3  (Office  of 
InspectDf  (Icnoral  Investigative  Files 
iGeneral)).  revision  of  the  system  of 
records  designated  as  FTC— 4  (Office  of 
Inspector  General  Investigative  Files 
(Criminal)),  revision  of  the  system  of 
records  designated  as  ITC-6  (Security 
Access  Records),  revision  of  the  system 
of  records  designated  as  ITC-9  (Parking 
Records),  and  establishment  of  a  new 
Privacy  Act  system  of  records 
designated  as  ITC-12  (Computer  Access 
Records).  ITC-3  and  lTC-4  will  be 
amended  to  reflect  changes  in  retention 
and  disposal  authority  of  Inspector 
(ieneral  reconis.  Retention  and  Disposal 
provisions  of  these  two  systems 
currentlv  reference  National  Archives 
and  Records  Administration's  General 
Records  Schedule  22  which  has  been 
withdrawn  The  ITC-6  records  will  be 
amended  to  further  explain  the 
Commissiim's  purpose  for  maintaining 
these  records.  The  amendment  includes 
a  reference  to  the  fact  that  the 
Commission  may  use  the  collected 
information  to  verifv  time  and 
attendance  records  of  its  employees. 
The  Clommission  is  contemplating 
issuing  a  policy  limiting  the  use  of  these 
rec  ords  for  this  purpose  The  ITC-9 
records  will  be  amended  to  include 
information  about  mass  transit 
subsidies.  These  records  will  be  used  to 
allocate  and  control  parking  spaces  and 
mass  transit  subsidies,  assist  in  creating 
c:ar  and  van  pools,  and  insure  that 
employees  qualifv'  for  subsidies.  The 
ITC-12  records,  generated  by  the 
Commssion's  computer  systems  and 
firewall  gateway  server  software,  record 
computer  usage  such  as  the  Internet 
sites  viewed  from  each  Commission 
computer  and  the  Internet  protocol 
addresses  of  persons  who  are  not 
employed  by  the  Commission  who  visit 
the  Commission's  World  Wide  Web 
sites  These  records  will  be  used  to 
monitor  compliance  with  applicable 
law.  regulations,  and  Commission 
policies  by  employees,  contractors,  and 
others  who  use  Commission  computers, 
These  records  also  will  be  used  to  trace 
persons  responsible  for  any 
unauthorized  intrusion,  if  any,  into  the 
Commission's  computer  systems. 
.\dditionallv.  the  Commission  will  use 
the  information  in  these  records  for 
statistical  and  analy'tical  purposes. 

Pursuant  to  the  Privacy  Act  of  1974. 
these  revisions  and  additions  to  the 
Commission's  systems  of  records  will  be 
reported  to  the  Office  of  Management 
and  Budget,  the  Chair  of  the  Committee 
iin  Government  Reform  of  the  House  of 
Representatives,  and  the  Chair  of  the 
Committee  on  Governmental  Affairs  of 
the  St'nate. 


ITC-3 

The  RETENTION  AND  DISPOSAL 
section  of  this  system  of  records  as 
published  in  62  FR  23485,  23491  (April 
30, 1997),  is  revised  to  read  as  follows: 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
permanently  until  disposition  authority 
is  granted  by  the  National  .\rchives  and 
Records  Administration.  Records  will  be 
disposed  of  in  a  secure  manner. 

ITC-4 

The  RETENTION  AND  DISPOSAL 
section  of  this  system  of  records  as 
published  in  62  FR  23485,  23491  (April 
30, 1997),  is  revised  to  read  as  follows: 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
permanently  until  disposition  authority 
is  granted  by  the  National  Archives  and 
Records  Administration.  Records  will  be 
disposed  of  in  a  secure  manner. 

ITC-6 

The  PURPOSE  section  of  this  system 
of  records  as  published  at  62  FR  23485, 
23491  (April  30,  1997),  is  revised  to 
read  as  follows: 

PURPOSE(S): 

These  records  are  used  to  permit 
tracking  ot4ndividual  movements  in 
circumstances  such  as  when  there  has 
been  a  security  breach  or  theft,  to 
monitor  access  to  restxicted  areas,  to 
keep  track  of  all  visitors  to  the 
Commission  or  those  individuals  who 
do  not  have  Commission  identification 
cards,  and  to  verify  time  and  attendance 
records  of  Commission  employees  to  the 
extent  permitted  by  applicable  law  and 
except  as  prohibited  b\  Commission 
policy. 

ITC-9 

SYSTEM  NAME: 

Parking  and  Mass  Transit  Subsidy 
Records. 

SYSTEM  LOCATION: 

Office  of  Facilities  Management.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Commission  employees  and  other 
authorized  individuals  who  participate 
in  the  Commission  mass  transit  and  car 
pool  subsidy  programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  name,  office  room 
number,  office  phone  number,  agency, 
home  address,  automobile  type  and 
license  number,  length  of  government 


service,  social  security  number,  and 
type  of  transportation  used  for 

commuting. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  includes  the  following  with  anv 
revisions  or  amendments:  19  U.S.C. 
1331(a)(l)(A)(iii);  40  U.S.C.  491;  41  CFR 
101-20.1.  Pt  seq.:  5  U.S.C.  7905, 

PURPOSE(S): 

To  allocate  and  control  agency- 
subsidized  parking  spaces  and  mass 
transit  subsidies,  to  assist  in  creating  car 
pools,  and  to  insure  that  employees 
qualify-  for  subsidized  parking  spaces  or 
mass  transit  subsidies. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

General  Routine  Uses  A,  B,  C,  E.  F,  G. 
H.  I.  K,  and  L  apply  to  this  system  (See, 
Privacy  Act  of  1974;  Establishment  of^ 
New  Systems  of  records;  Revision  of 
Systems  of  Records;  Deletion  of  a 
System  of  Records  {Appendix  A — 
General  Routine  Uses  Applicable  to 
More  Than  One  Svstem  of  Records),  62 
FR  23485,  23495-96  (April  30,  1997)). 
Relevant  information  in  this  system  may 
be  disclosed  as  necessary  to  other 
Federal  agencies  or  Federal  contractors 
with  statutory  authority  to  assist  in  the 
collection  of  Commission  debts. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  may  be  made  from  this 
system  pursuant  to  5  U.S.C.  552a(b)(12) 
and  31  U.S.C.  3711(f)  to  "consumer 
reporting  agencies"  as  defined  in  31 

U.S.C.  3701(a)(3). 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  on 
paper  in  file  folders  and  on  computer 
media. 

RETRIEVABILITY: 

These  records  are  retrieved  by 
applicant  name  or,  in  the  case  of 
parking  records,  space  assignment. 

SAFEGUARDS: 

These  records  are  maintained  in  a 
building  with  restricted  public  access. 
The  records  in  this  system  are  in  a 
limited  access  area  within  the  building. 
Access  is  limited  to  persons  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Parking  and  Mass  Transit  Subsidy 
Records  normally  will  be  maintained  for 
2  years.  Records  will  be  disposed  of  in 
a  secure  manner. 


SYSTEM  MAN 

Director 
Office  of  F 
Infernatior 
Street,  SW 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Facilities  Management, 
Office  of  Facilities  Management,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.  Washington,  DC  20436. 

NOTIFICATION  PROCEDURE: 

lndi\iduals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name{s); 

2.  Date  of  birth; 

3.  Social  Security  Number  {for 
employees); 

4.  Dates  of  employment  (if 
applicable): 

5.  Signature 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable); 

5.  Signature. 

Individuals  requesting  access  must 
comply  with  the  Commission's  Privacy 
Act  regulations  on  verification  of 
identity  (19  CFR  201.25). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  Privacy  Act  Officer.  Office  of 
the  Director  of  Administration,  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable); 

5.  Signature. 

lndi\'idua!s  requesting  amendment 
must  comply  with  the  Commission's 
Privacv  Act  regulations  on  verification 
nf  idRotitv  (19  CFR  201.25). 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
individual  to  whom  the  records  pertain. 

iTC-12 

SYSTEM  NAME: 

Computer  Access  Records. 

SYSTEM  LOCATION: 

Office  of  Information  Services,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW,  Washington,  DC  20436. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  and  former  Commission 
employees  and  all  contractors,  sub- 
contractors, consultants,  and  other 
individuals  who  use  Commission 
computers  or  visit  the  Commission's 
World  Wide  Web  sites. 

CATEGORIES  OF  RECORDS  IN  THE  '^VSTEM: 

Information  pertaining  to  a  computer 
user's  access  to  Commission  computers, 
including  such  information  as  the 
identification  of  the  computer  assigned 
to  a  particular  user.  Internet  sites 
visited,  dates,  and  time.  Also,  the 
Internet  protocol  addresses  of  all 
machines  that  access  the  Commission's 
World  Wi do  Websites. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

.Authority  for  maintenance  of  the 
system  includes  the  following  with  any 
revisions  or  amendments:  19  U.S.C. 
1331{a)(l)(A)(iii). 

PURPOSE(S): 

These  records  are  used  to  permit 
tracking  of  individual  computer  access 
to  prevent  improper  use  of  agency 
equipment.  These  records  also  are  used 
as  a  tool  for  investigation  in  the  event 
of  an  unauthorized  intrusion  into  the 
Commission's  computer  systems. 
Additionally,  these  records  are  used  for 
statistical  analysis  of  computer  usage. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Cicncrni  K'nniii''  I  ^-  -  A.  B,  C,  E,  F.  G, 
H,  I,  J,  K,  and  L  apply  to  this  system 
(See.  Privacy  Act  of  1974;  Establishment 
of  New  Systems  of  Records;  Revision  of 
Systems  of  Records;  Deletion  of  a 
System  of  Records  (Appendix  A — 
General  Routine  Uses  Applicable  to 
More  Than  One  System  of  Records),  62 
FR  23485.  23495-96  (April  30.  1997)). 

POLICIES  AND  PRACTICES  FOB  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  Computer  Access  Records  are 
maintained  on  electronic  tape  and 
magnetic  disk  or  other  data  storage 
media. 


RETRIEVABILrfY: 

The  Internet  access  records  are 
retrieved  by  computer  address,  which  is 
associated  with  the  name  of  the  person 
to  whom  the  computer  is  assigned.  The 
Internet  protocol  address  records  are 
retrieved  by  searching  for  the  address  on 
the  electronic  tape  or  magnetic  disk  or 
other  data  storage  media. 

SAFEGUARDS: 

The  records  are  maintained  in  a 
secuie  location  with  access  limited  to 
persons  whose  official  duties  require 
access. 

RETENTION  AND  DISPOSAL: 

Until  the  National  Archives  and 
Records  Administration  develops 
guidance  for  disposal  of  electronic 
records,  the  Computer  Access  Records 
generally  will  be  retained  for  up  to  3 
months  for  tracking  and  investigation 
purposes  and  for  up  to  5  years  for 
analysis  purposes.  Records  will  be 
disposed  of  in  a  secure  manner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Information 
Services,  U.S.  International  Trade 
Commission,  500  E  Street,  SW. 
Washington,  DC  20436. 

NOTIFICATION  OF  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Privacy  Act  Officer,  Office  of  the 
Director  of  Administration,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable); 

5.  Signature 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the   • 
Privacy  Act  Officer,  Office  of  the 
Director  of  Administration.  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Washington.  DC  20436. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s): 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable); 

5.  Signature 

Individuals  requesting  access  must 
comply  with  the  Conmiission's  Privacy 
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Act  regulations  on  verification  of 
identity  (IQCFR  201  25i 

CONTESTING  RECORD  PROCEDURE: 

Indivuiudis  \visiimg  tu  request 
amendment  of  their  records  should 
ccmtact  the  Privacv  Act  Officer.  Office  of 
the  Direct(jr  nf  .administration.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW,  Washington,  DC  20436. 

Individuals  must  furnish  the 
following  infnrmatiiin  for  their  records 
to  be  located  and  identified: 

1.  Full  name(s); 

2.  Date  of  birth; 

3.  Social  Security  Number  (for 
employees); 

4.  Dates  of  employment  (if 
applicable); 

5.  Signature 

Individuals  requesting  amendment 
must  comply  with  the  Commission's 
Privacy  Act  regulations  on  verification 
of  identity  (iqCFR  201  25). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
from  the  Commission's  computer 
systems  and  firewall  gateway  server 
software. 

By  order  of  the  Commission. 
Isi-ufd:  November  9,  1999. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Do(    q't-ii^'iiq  Filed  11-16-99;  8:45  am] 

BILLING  CODE  r02<M)2-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

action:  Notice  of  Information  Collection 
I'nder  Review;  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Requirements;  Data  collection 
Application  for  the  Juvenile 
Accountability  Incentive  Block  Grant 
(JAIBG)  Program. 

The  Department  of  Justice.  Office  of 
Justice  Programs.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  has 
submitted  the  following  information 
collection  retjuest  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  March  25.  1999,  allowing 
for  a  ftO-dav  public  comment  period. 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  December  17.  1999.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Rodney  Albert,  Deputy  Director,  State 
Relations  and  Assistance  Division. 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  7th  Street,  NW., 
Washington,  DC  20531. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention;  Department  of  Justice 
Desk  Officer,  Washington.  DC  20530. 
Additionally,  comments  may  be  . 

submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1590. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  w'ho 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information; 


(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Requirements:  Data  Collection 
Application  for  the  Juvenile 
Accountability  Incentive  Block  Grant 
Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
New  collection;  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Public  Law 
105-119.  November  26.  1997.  Making 
Appropriationsfor  the  Departments  of 
Commerce.  Justice  and  State,  the 
Judiciary,  and  Related  Agencies  for  the 
Fiscal  Year  Ending  September  30,  1998, 
and  for  other  Purposes  (Appropriations 
Act)  appropriated  5250.000,000  for  the 
Juvenile  Accountability  Incentive  Block 
Grants  (JAIBG)  described  in  Title  III  of 
H.R.  3,  as  passed  by  the  House  of 
Representatives  on  May  8,  1997. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
lespond/reply:  Fifty-six  (56) 
respondents  will  complete  a  1-hour 
follow-up  information  form  for  each 
unit  of  local  government  receiving 
JAIBG  funds  and  on  funds  retained  by 
the  State  for  program  expenditure. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours}  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  information  form  will 
range  from  one  (1)  to  75  hours  based  on 
the  number  of  units  of  local  government 
receiving  JAIBG  funds  and  on  funds 
retained  by  the  State  for  program 
expenditure. 

If  additional  information  is  required 
contact;  Ms.  Brcnda  E.  Dyer.  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  850. 
Washington  Center.  1001  G  Street,  NW.. 
Washington,  DC  20530.  or  via  facsimile 
at  (202) 514-1534. 

Dated:  November  10.  1999. 
Brenda  E.  Dyer. 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Do( .  99-29962  Filed  11-16-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Solicitation  for  Migrant  Child  Labor 
Demonstration  Grants 

AGENCY:  Employment  and  Training 

Admini.stration.  U.S.  Department  of 

Labor 

ACTION:  Notice  of  Solicitation  for  Grant 

Applications  (SGA)  for  piloting 

innovative  ways  to  discourage  child 

labor  in  the  agricultural  mdustry. 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (DOLj, 
Employment  and  Trainmg 
Administration  (ETA)  announces  a 
Solicitation  for  Grant  Applications 
(SGA)  to  develop  and  pilot  three  to  four 
demonstrations  nationally  that  offer 
improved  educational  and  alternative 
work  experience  opportunities  for 
migrant  farmworker  youth.  These 
demonstrations  are  designed  to  reduce 
incentives  for  migrant  farmworker  youth 
to  perform  agricultural  work  under  anv 
one  or  combination  of  the  following 
conditions: 

•  In  situations  that  may  lead  to  child 
labor  \iolations  of  agriculture  workplace 
rules  such  as  those  of  the  Fair  Labor 
Standards  Act  (FLSA).  or 

•  during  the  scheduled  school 
session,  or 

•  in  lieu  of  summer  school 
attendance  needed  to  complete  a  grade 
advancement. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  November 
17.  1999.  The  closing  date  for  receipt  of 
applications  shall  be  January  31.  2000 
by  4  p.m.  eastern  standard  time.  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  will  be  granted. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  considered.  Telefacsimile  (FAX) 
applications  will  not  be  honored. 
ADDRESSES:  Applications  shall  be 
mailed  or  hand-delivered  to:  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration.  Division  of 
Federal  Assistance.  Attention:  Ann 
Newman.  Reference:  SGA/DFA-100: 
200  Constitution  Avenue.  NVV.  Room  S- 
420.3:  Washington.  DC  20210, 
FOR  FURTHER  INFORMATION  CONTACT:  Fax 
questions  to  Ann  Newman,  Division  of 
Federal  Assistance  at  (202)  219-8739. 
This  is  not  a  toll-free  number.  All 
inquiries  sent  via  fax  should  include  the 
SGA  number  (DFA-lOO)  and  a  contact 
name,  fax  and  phone  number.  This 
solicitation  will  also  be  published  on 


the  Internet  on  the  Employment  and 
Training  Administration's  Home  Page  at 
http://doleta.gov.  Award  notifications 
will  also  be  published  on  this 

Homepage 

1.  Hand-Delivered  Proposals 

Applif;ations  should  he  mailed  no 
later  than  five  (5)  days  prior  to  the 
closing  date  for  the  receipt  of 
applications.  However  if  applications 
are  hand-delivered,  they  must  be 
received  at  the  designated  place  by  4:00 
p.m.,  Eastern  Time  on  January  31,  2000, 
the  closing  date  for  receipt  of 
applications.  All  overnight  mail  will  be 
considered  to  be  hand-delivered  and 
must  be  received  at  the  designated  place 
by  the  specified  time  and  closing  date. 
Telegraphed  and  or  faxed  proposals  will 
not  be  honored.  Applications  that  fail  to 
adhere  to  the  above  instructions  will  not 
be  honored. 

2.  Late  Proposals 

A  proposal  received  at  the  designated 
office  after  the  exact  time  specified  for 
receipt  will  not  be  considered  unless  it 
is  received  before  award  is  made  and  it: 

(1)  Was  sent  by  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g..  a  proposal  submitted 
in  response  to  a  solicitation  requiring 
receipt  of  applications  by  the  20th  of  the 
month  must  be  mailed  bv  the  15th); 

(2)  Was  sent  to  the  U.S.  Postal  Service 
Express  Mail  Next  Day  Service.  Post 
Office  to  addressee,  not  later  than  4  p.m. 
at  the  place  of  mailing  two  working  days 
prior  to  the  date  specified  for  proposals. 
The  term  "working  days"  excludes 
weekends  and  U.S.  Federal  holidays. 
The  only  acceptable  evidence  that  an 
application  was  sent  in  accordance  with 
these  requirements  is  a  printed, 
stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  or  affixed  on  the 
date  of  maiUng  by  employees  of  the  U.S. 
Postal  Sendee. 

3.  Withdrawal  of  Applications 

.Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Applications  may  be  withdrawn 
in  person  by  the  applicant  or  by  an 
authorized  representative  thereof,  if  the 
representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal. 

4.  Funding  Availability  and  Period  of 
Performance 

The  Department  of  Labor  expects  to 
make  approximately  3-4  awards,  with  a 


total  investment  of  approximately 
55,000.000.  The  period  of  performance 
will  be  for  12  months  from  the  date  the 
grant  is  awarded.  At  the  Goverrmient's 
discretion  and  based  upon  availabilit-/ 
of  funding,  it  is  possible  that  the  project 
may  be  extended  for  up  to  two  option 
years  of  funding. 

5.  Submission  of  Proposals 

In  accordance  with  the  requirements 
above,  applicants  must  also  submit  four 
(4)  copies  of  their  proposal,  with 
original  signatures.  The  proposal  must 
have  the  following  information: 

(1)  The  proposal  shall  contain  the 
Standard  Form  (SF)  424,  "Application 
for  Federal  Assistance"  (Appendix  A). 
All  copies  of  the  (SF)  424  must  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funding.  Applicants 
shall  indicate  on  the  (SF)  424  the 
organization's  IRS  status,  if  applicable. 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  Section  18,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  is  not 
eligible  for  the  receipt  of  federal  funds 
constituting  an  award,  grant,  or  loan. 
The  grant  proposal  text  is  limited  to  30 
double-spaced,  single-side,  numbered 
8V2"  X  11"  pages,  in  12-point  type  and 
having  margins  measuring  at  least  one 
inch  (Page  numbers  may  be  placed 
within  the  margin  space.)  This  includes 
attachments.  Applications  that  do  not 
meet  these  requirements  will  not  be 
considered. 

(2)  A  certification  prepared  within  the 
last  six  months,  attesting  to  the 
adequacy  of  the  entity's  fiscal 
management  and  accounting  systems  to 
account  for  and  safeguard  Federal  funds 
properly.  The  Certification  should  be 
obtained  as  follows: 

(a)  For  incorporated  organizations,  a 
certification  from  a  Certified  Public 
Accountant;  or 

(b)  for  a  public  agency,  a  certification 
by  its  Chief  Fiscal  Officer; 

(3)  A  statement  indicating  the  entity's 
legally  constituted  authority  under 
which  the  organization  functions.  A 
nonprofit  organization  should  submit  a 
copy  of  its  Charter  or  Articles  of 
Incorporation,  including  proof  of  the 
organization's  nonprofit  status: 

(4)  The  applicant's  employer 
identification  number  (EI-N)  issued  by 
the  Internal  Revenue  Service: 

(5)  Applications  from  a  Consortium  of 
organizations  must  include  a  copy  of  the 
Consortium  agreement  and  must 
identify  the  consortium  which  will  act 
as  the  administrative  entity  for  the 
project.  The  agreement  must  include 
stated  arrangements  for  administrative 
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and  financial  responsibility  that  are 
acceptable  to  the  Grant  Officer. 
(6)  Budget  Information  Sheet 
(Appendix  "B")  with  a  narrative 
description  of  tMch  linp  item. 
SUPPLEMENTARY  INFORMATION: 

Background 

Lifestyle  that  limits  occupational 
horizons  and  disrupts  educational 
achievement — It  is  generally  accepted 
that  agricultural  employment  earns  its 
workers  the  lowest  wages  among  the 
major  low-skilled  occupations.  While  it 
does  provide  this  labor  group  with 
seasonal  employment,  farmwork  has  the 
deleterious  characteristic  of  preserving 
the  working  family  in  a  working  poverty 
status  and  tends  to  establish  a  pattern  of 
farmwork  to  the  exclusion  of  most  other 
possibilities.  The  desire  or  initiative  to 
learn  other  trades  or  job  skills  is  easily 
defeated  bv  the  compelling  need  to 
generate  family  incom«  by  farmwork. 
.Agricultural  practices  often  subject 
workers  to  working  conditions 
involving  exposure  to  agricultural 
pesticides  and  fertilizers.  The  health 
hazards  associated  with  exposure  to 
these  compounds  may  not  be 
comprehended  fully  by  most  youth. 
Young  people  are  generally  less 
prepared  intellectually  and  emotionally 
to  acc:ept  warnings  about  long-term 
health  risks  associated  with  external 
exposures  to  commonly  used 
agricultural  chemicals.  Consequently, 
thev  are  prone  to  view  precautionan,' 
instructions  as  an  inconvenience  and  to 
be  trusting  and  unquestioning  of  the 
authoritv  of  growers  and  bosses  who 
may  direct  them  to  prematurely  enter  a 
field  following  a  recent  pesticide 
application.  The  continuing 
demographics  shift  of  farmworkers  to  a 
population  that  has  become  increasingly 
foreign  born  and  Hispanic  over  the  past 
two  decades,  increases  the  risks 
associated  with  agricultural  pesticide 
use  for  \h^'  farmworker  families  working 
in  the  United  States.  Why.  language 
barriers? 

Consequently,  migrant  farmworker 
children  o"f  all  ages,  perform  farm  labor 
work  which  exposes  them  to  harsh  and 
dangerous  working  conditions  which 
may  breach  the  spirit,  if  not  violate  the 
letter,  of  child  labor  laws  and  EPA/ 
OSHA  standards. 

Part  I.  .Authority 

Introdurtion 

The  Omnibus  Consolidated 
Appropriations  Act  for  the  1999  fiscal 
year  appropriated  So  million  for 
demonstration  programs  to  develop 
alternatives  to  agricultural  labor  for 
migrant  farmworker  vouth.  The 


Department  seeks  the  development, 
piloting  and  evaluation  of  three  to  four 
demonstrations  nationally  for  reducing 
child  labor  in  migrant  agricultural 
streams  through  the  cooperative 
participation  of  state  and  local 
organizations. 

When  traveling  with  their  families  in 
the  migration  stream,  migrant 
farmworker  youth  often  assist  the  adult 
members  of  their  family  and  when  they 
reach  legal  working  age  they  actively 
participate  by  working  side-by-side  with 
adults.  The  experiences  growing  up  in 
a  migrant  farmworker  family  provide 
little  exposure  to  alternative 
opportunities  that  may  expand  the 
young  person's  outlook  for  the 
possibility  of  a  different  life  and 
improved  standard  of  living.  As  a  result, 
they  may  not  learn  as  early  as  their 
peers  about  the  range  of  occupational 
options  available  to  them  and  they  may 
fail  to  develop  an  appreciation  of  their 
potential  for  capitalizing  on  the 
connection  that  exists  between  good 
jobs  and  educational  achievement. 
Migrant  farmworker  youth  also  perform 
farmwork  during  scheduled  school 
sessions  or  in  lieu  of  summer  school 
attendance  that  is  needed  for 
completing  a  grade  advancement.  This 
practice  establishes  a  pattern  of  reduced 
primary  school  participation  that  leads 
to  reduced  high  school  completion  for 
the  children  of  farmworkers.  The 
Department  seeks  to  support  the 
development  of  innovative  approaches 
for  reversing  the  movement  from  the 
classrooms  to  the  fields  without 
harming  the  family  income. 

The  Department  will  consider 
demonstrations  utilizing  a 
comprehensive  approach  that  addresses 
all  of  the  following  conditions  faced  by 
farmworker  youth  who  are  members  of 
a  migrant  farmworker  family  dependent 
on  farmwork  for  a  majority  of  its 
income: 

•  the  incidence  of  agricultural  labor 
performed  by  secondary  school  age 
workers,  age  12-17 

•  the  low  levels  of  secondary  school 
attendance 

•  the  low  levels  of  secondar\' 
educational  achievement 

•  agricultural  work  that  may  be  illegal 
or  detrimental  to  educational 
achievement 

•  the  need  for  sustaining  family 
income  requirements 

Demonstration  proposals  must 
describe  how  the  pilot  project  is 
anticipated  to  make  a  substantial 
reduction  to  the  level  of  farmwork 
performed  by  the  migrant  youth  served. 

Project  approaches  may  include: 
parental  participation,  child  care, 
continued  classroom  participation 


during  either  or  both  the  regular  school 
year  and  summer  school,  to  facilitate 
completion  of  academic  courses 
required  for  grade  promotion,  non- 
agricultural  work  experience  or  other 
approaches  for  reducing  the  incidence 
of  farmwork  by  migrant  youth. 

A.  Eligible  Applicants 

Current  recipient  of  JTPA  Section  402 
or  WIA  167  funds;  public,  private,  or 
non-profit  organization  may  apply  for 
these  grants  either  individually  or  as  a 
consortium  of  eligible  applicants.  Each 
proposal  must  contain  provision  for 
participation  by  appropriate  education 
agencies. 

B.  Government's  Requirements 

ETA  seeks  to  test  the  efficacy  of  using 
Case  Management  in  an 
interdisciplinary  environment  that 
provides  working-age  migrant  children 
alternative  work  and  educational 
opportunities  while  working  in  the 
migrant  stream  and  without  detriment 
to  the  income  expectations  of  their 
family.  The  pilots  will  test  the  use  of 
Case  Management  to  sustain  a 
comprehensive  approach  to  serving  12 
to  17  year-old  migrant  youth  that 
includes  all  of  the  following 
components: 

•  Case  Managers  working  with  youth 
and  their  families. 

•  arrangements  appropriate  for 
ensuring  uninterrupted  educational 
participation  that  include  provision  for 
tutorial  assistance. 

•  alternative  employment  in 
community  service  work  experience, 

•  provision  for  child  care. 

•  communications  support  between 
case  managers,  the  farmworker  youth, 
and  other  personnel  as  appropriate  to 
the  proposed  design, 

•  coordination  with  appropriate 
educational  institutions,  and 

•  establishment  of  arrangements  with 
the  appropriate  agencies  throughout  the 
migrant  stream  for  developing  a 
dependable  network  of  supportive 
services  available  to  the  project  for  use 
by  the  Case  Managers. 

Addressing  Remote  Contact  Issues 

To  support  continued  participation 
and  enrollirtnt  in  education  and  work 
experience  or  combined  education  and 
work  experience  activities,  the  design 
must  contain  specific  mechanisms  for 
maintaining  participant  access  to  the 
Case  Manager.  This  must  be  achieved 
through  personal  contact.  Personal 
contact  may  be  accomplished  by 
establishing  a  network  of  qualified 
representatives  made  available  to  the 
Case  Managers  by  appropriate 
partnering  organizations  such  as 
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farmworker  grantee  organizations.  To 

supplpment  the  system  of  personal 
contacts,  applicants  may  propose  use  of 
other  remote  means  such  as 
computerized  communication 
technologies  which  may  he  adapted  to 
support  such  aspects  of  the  proposed 
design  as  Case  Management 
communications  and  tracking,  the 
educational  component  and  the  transfer 
of  information  on  participants'  status. 

The  Alternative  Employment 
Component 

With  respect  to  the  alternative 
employment  component,  the 
arrangements  must  support  work 

alternatives  for  the  participants  during 
periods  when  they  would  normally  be 
engaged  in  agriculture.  Such  work 
experience  arrangements  will  help 
provide  an  income  through  the 
controlled  environment  of  a  structured 
work  experience  program.  The  design 
should  promote  exposure  to  a  sample  of 
the  career  alternatives  potentially 
available.  Applicants  mav  propose 
other,  less  conventional  activities  that 
may  be  complementary  to  the  formal 
educational  process. 

The  Educational  Component 

With  respect  to  the  educational 
component,  the  design  must  be  one  that 
supports  sustained  educational 
participation  leading  to  completion  of  a 
specific  scheduled  secondary  education 
requirement.  This  must  be  addressed  by 
the  cooperative  participation  of  the 
family  s  home-base  local  school  system, 
a  State  level  secondar\'  entity,  or  a 
charter  school  or  other  nonsectarian 
institution  credentialed  as  a  secondary 
education  institution. 

Target  Population 

Youth,  age  12  to  17  who  are 
established  working  members  of  migrant 
farmworker  families  and  who 
accompany  their  families  on  the 
migration.  (Family  members  are  those 
persons  living  together  who  are  related 
by  marriage,  blood  or  adoption.) 

Funding  Context 

Section  167  of  the  Workforce 
Investment  Act  of  1998.  The  Migrant 
and  Seasonal  Farmworkers  (MSFWs) 
program  provides  services  to  meet  the 
employment  and  training  MSFWs 
through  such  public  and  private 
nonprofit  organizations  determined  bv 
the  Secretary  to  have  an  understanding 
of  the  problems  of  MSFWs.  This 
familiarity  may  be  variously 
demonstrated  by  an  organization's 
familiarity  with  the  area  to  be  served,  its 
demonstrated  understanding  of  the 
problems  of  eligible  MSFWs.  and  its 


(if'm(jn>trdt('!i  (  apatjiiity  to  administer 
effectively  a  diversified  employability 
development  program  for  MSFWs. 

Consortium  Arrangements 

Consortium  of  cooperating  eligible 
applicants  may  apply.  An  acceptable 
consortium  arrangement  is  one  made  of 
two  or  more  signatory  eligible 
applicants,  supported  by  a  Consortium 
Working  Agreement  between  all  the 
cooperating  parties  under  the  proposed 
design.  The  agreement  must  designate 
one  of  the  consortium's  members  as  the 
responsible  administrative  agency  under 
the  grant. 

Specific  Migrant  Youth  Problems 

Demonstrations  must  be  developed  to 
address  problems  faced  by  farmworker 
youth,  age  12-17,  who  are  members  of 
migrant  families  and  who  face  limited 
opportunities  due  to  conditions  that 
may  be  attributed  to  the  family's 
dependence  on  employment  in 
farmwork,  and  especially  due  to  the 
family's  migrations  during  the 
agricultural  season.  Examples  of  such 
problems  experienced  by  farmworker 
youth  are: 

•  a  record  of  substandard  or  declining 
school  attendance 

•  being  required  to  repeat  at  least  a 
year  at  grade  5  or  higher 

•  having  a  work  history  exclusively 
consisting  of  farmwork  performed  in  the 
company  of  their  families 

•  having  a  family  which  does  not 
speak  English  at  home 

•  possessing  other  documented 
conditions  proposed  by  the  applicant. 

Projected  Benefits  of  This  Migrant  Child 
Labor  Initiative 

It  is  anticipated  that  program 
participation  will  result  in  improved 
outcomes  for  youth  participants  and 
their  families  in  (e.g..  youth  educational 
goals,  school  participation,  promotion 
and  dropout  rates,  family  and 
participant  employment  and  income, 
parental  expectations  for  children,  etc.) 

Pilot  outcome  information  will  be 
used  to  identify  further  options  to 
decrease  child  labor  in  agriculture  and 
increase  academic  retention  and 
achievements  for  migrant  farmworker 
youth. 

Part  II,  Grant  Proposal 

All  grant  proposals  accepted  for 
consideration  must  be  prepared  in 
accordance  with  the  requirements  set 
forth  in  Sections  (1)  to  (3)  below. 


Section  ( 1 )— Proposed  Pilot 
Demonstration     y 

A.  Demographics  of  Selected  Migrant 
Stream 

An  understanding  of  the  area 
economy  and  its  influence  on  the 
problems  and  conditions  faced  by 
MSFWs  working  within  that  economy  is 
important  to  formulating  an  effective 
service  strategy.  Identify  and  describe 
the  geographic  area  (i.e.  migrant  stream) 
where  the  design  is  proposed  to  be 
tested.  The  description  should  include 
relevant  factors  about  the  agricultural 
community,  crops  and  migrant 
farmworker  demographics  for  the 
migrant  stream.  A  complete  statement 
would  include  a  brief  discussion  of  the 
problems  of  eligible  migrant  farmworker 
families  working  in  the  selected  area 
that  either  contribute  to  intensive 
farmwork  labor  conditions,  or  interfere 
with  secondary  education  achievement. 

B,  Problems  Faced  by  Migrant  Youth 
Population  of  the  Selected  Migration 
Area 

Describe  the  conditions  that  are  faced 
by  MSFW  youth  over  the  course  of  a 
year  in  the  specific  geographic  area 
proposed  to  be  served.  The  discussion 
must  show  how  the  condition 
contributes  to  the  pattern  of  low  school 
attendance  and  success.  Examples  of 
specific  conditions  proposed  to  be 
addressed  are: 

•  Family  group  situations  wherein 
farmworkers  bring  their  children  to 
assist  them  with  their  work  at  farm 
locations.  This  condition  occurs  more 
often  at  farms  where  pay  is  determined 
on  a  piece  rate  basis. 

•  Seasonality  of  work  and  migration 
that  disrupts  education 

•  Strenuousness  of  farmwork — stoop 
labor,  long  hours,  low  wages 

•  Living  conditions  experienced  in  a 
migratory  lifestyle — housing  facilities, 
transportation,  etc. 

•  Problems  unique  to  farmwork 
families  working  the  selected  migrant 
stream  that  adversely  affect  the 
educational  achievement  of  their 
children  and  limit  the  youths'  access  to 
recreational  activities  and  alternative 
forms  of  work  opportunities  (other  than 
the  manual  farmwork  that  may  defines 
their  lifestyle)  for  their  children  in  the 
12  to  17  age  range. 

C.  Design  Proposed  To  Be  Piloted 

tl)  Provide  a  brief,  single  paragraph 
summary  of  the  proposed  demonstration 
objective.  Follow  the  summary  with  an 
explanatory  statement  on  how  the 
objective  is  proposed  to  be  achieved. 
Include  each  of  the  following  in  the 
discussion  as  appropriate: 
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•  Prfiblcniis)  affecting  migrant  youth 
that  the  proposed  design  would  address 

•  Numbor  of  youth  to  be  served  by 
tht^  project 

•  Characteristics  of  those  to  be 
enrolled 

•  Case  Management  techniques  to  be 
used 

•  Work.  Experience  Component 

•  Education  Component 

•  Provisions  and  system  for 
maintaining  contact  with  participants 
during  the  family's  migration  and  for 
maintaining  connections  with  the  home 
( ommunitN' 

•  Follow-up  during  the  off-season 

•  Provision  for  family  involvement 

•  Collaborations  with  appropriate 
organizations  such  as  participating 
M.SFW  programs,  school  systems,  One- 
Stop  Centers.  State  Rural  Development 
Councils,  grower  groups,  etc. 

•  Results  to  be  achieved 

•  Portabilitv  of  records 

•  Other  areas  appropriate  to  the 
proposed  design 

(21  Strategic  Plan:  Describe  the 
proposed  strategic  plan  by  addressing 
all  the  following;; 

i<il  Case  Management  Strategy — 
Describe  the  proposed  case  management 
svstem  and  techniques  that  are 
proposed  to  be  employed.  To  be 
acceptable,  the  plan  must  include  a 
strategy  for  maintaining 
communications  during  migrations. 
hientifv  the  local  resources — including 
those  located  in  the  migrant  stream 
remote  from  the  home-base  for  the 
operation — that  will  be  developed  for 
use  hv  the  Case  Managers.  Identify  the 
responsible  party  and  describe  how  the 
pt^rson  will  approach  the  development 
i)f  the  necessary  arrangements  with  local 
representatives. 

fh)  Work  Component — Describe  the 
proposed  work  experience  component 
in  detail.  Include  a  description  of  the 
proposed  strategy  for  securing 
aiti'rnative  work  experience 
arrangements  along  the  migration 
stream. 

(c)  Educational  Component — Describe 
the  proposed  educational  component  in 
detail.  Describe  how  you  propose  to 
maintain  contact  witb  participants 
during  their  migration.  Include  how  you 
propose  .0  arrange  for  continued 
support  from  the  home  based  school.  If 
vour  proposed  strategy  will  rely  on  use 
of  schools  in  other  communities  and 
states  for  classroom  instruction  leading 
to  academic  credit,  describe  how  you 
will  secure  support  from  the  other 
school  systems.  If  you  propose  to  test 
the  use  of  virtual  classroom 
technologies  during  the  migration 
period,  describe  the  level  of  personal 
contact  you  propose  and  explain  how 


you  will  provide  for  it.  Also,  describe 
how  the  personal  contact  will  ensure 
that  the  technology  is  accessed, 
understood  and  utilized  by  the 
participants. 

(d)  Combinations  Of  Work  and 
Education — Where  alternative  work 
arrangements  and  educational 
arrangements  are  proposed  in 
combination,  describe  the  planned 
combination  and  identify  the  merits  of 
the  combination  proposed  for  testing. 

(e)  Retention  During  Migration 

— Describe  the  arrangements  proposed 
for  retaining  participation  during  the 
migration  within  the  area  proposed  for 
the  demonstration.  (Build  into  the 
description,  answers  to  such  questions 
as,  "What  means  will  be  employed  to 
return  participation  and  what  persons 
and  organizations  will  be  responsible 
for  doing  what?") 

(f)  Provision  For  Adult  Family 
Member  Involvement — Describe  the 
proposed  role  of  parental  participation 
and  how  you  will  promote  and  support 
their  involvement. 

(3)  The  proposed  design  must  have 
measurable  results.  Describe  the  goals  of 
the  project  and  how  the  impact  of  the 
design  will  be  measured.  For  example. 
the  following  indices  are  offered  for 
consideration: 

•  reduced  hours  working  in 
agriculture 

•  development  of  educational  goals 
by  the  participating  youth 

•  parental  goals  for  their  children  that 
are  outside  agriculture 

•  school  participation  and  drop-out 
rates  for  participants 

•  sustaining  individual  and  family 
employment  and  income 

Duration:  Proposals  must  incorporate 
a  strategy  for  demonstrating  the 
complete  execution  of  the  proposed 
design  during  a  single  agricultural 
season. 

Rating  Basis — For  Section  (1) 

60  points  based  on: 

(a)  The  relative  merits  of  the 
conceptual  design  proposed  and 
described  in  part  {C)(l)  at  incorporating 
broad  geographic  coverage,  innovation 
and  reliance  on  diverse  and  cooperating 
resources  to  work  under  a  Case 
Management  strategy  towards  achieving 
the  goals  proposed  in  (C)(3),  (25  points); 

(b)  Provision  inherent  to  the  strategic 
design  described  in  part  (C)(2)  for 
ensuring  consistency  and  integrity  with 
the  conceptual  design  throughout  the 
demonstration,  (25  points);  and 

(c)  How  well  the  design  relates  to  the 
problems  faced  by  farmworker  children 
age  12  to  17  that  are  described  in  part 
(B).  (10  points) 


Section  (2) — Commitments  From  Other 

Partners  lnrludini>  State  and  Local 
Education  Agencies 

In  this  section,  applicants  must 
describe  the  commitments  to  this 
project  from  State  Education  agencies, 
local  public  schools  in  the  home  base  of 
the  students,  local  public  schools  in  the 
migrant  stream,  social  service  agencies, 
grower  representatives  and  other 
partners  such  as  technology  firms.  In 
particular.  ETA  is  looking  for 
commitment  of  researchers,  social 
services  and  other  resources  that  are 
substantially  above  the  current  service 
level  available  to  migrant  youth.  In 
addressing  the  criteria  below,  each 
applicant  should  demonstrate  its 
potential  to  arrange  for  adequate 
coverage  for  the  entire  geographic  area 
of  the  migrant  stream.  Evidence  of 
provisional  commitments  will  be 
accepted  and  may  be  included  with  the 
proposal.  Where  a  consortium 
arrangement  is  proposed,  the 
educational  agency  partner(s)  must  be 
included  as  member(s]  of  the  agreement. 

Each  applicant  must: 

•  Show  how  it  has  developed 
appropriate  arrangements  with  associate 
organizations  within  the  migrant  stream 
that  are  critical  to  the  success  of  the 
pilot, 

•  show  how  educational  agencies  and 
agencies  capable  of  providing  work 
experience  alternatives  will  participate 
in  the  demonstration 

•  show  how  it  will  ensure 
cooperation  with  the  local  Migrant 
Education  program  (funded  by  the  US 
Department  of  Education)  and  with  the 
College  Assistance  Migrant  Program. 

Rating  Basis  for  Section  (2) 

The  rating  will  be  based  on  the 

applicant's  demonstration  of  its  ability 
to  develop  effective  working  partnership 
agreements  with  representatives  of  the 
required  community  resources  pertinent 
to  the  proposed  pilot.  Total  weight  for 
Section  (2)  is  20  points. 

Section  (3) — Administration  and  Staff 
Capacity  To  Perform  Pilot 

This  section  describes  the  applicant's 
capacity  to  operate  the  project  including 
its  organizational  structure  and  staffing 
patterns 

The  applicant  must: 

•  Demonstrate  its  understanding  of 
the  problems  of  migrant  farmworker 
families  through  its  statement  in  secticm 
1(A);  and 

•  Demonstrate  its  knowledge  of  the 
migrant  stream  area  proposed  for  the 
pilot  demonstration  through  its 
statement  in  section  1(B). 

Applicants  must  provide  statements 
and  information  in  this  section  to 


Federal  Register    XOi    M.  W 


n    \Vednps(ia\  ,  Xcn-pmbpr   1 


l<(i)q    A'r 


62699 


ensure  the  piloting  of  the  proposed 
strategy  will  be  effectively  carried  out. 
An  applicant  must: 

(A)  Demonstrate  its  capacity  to  work 
effectively  with  the  growers,  the 
workforce  investment  agencies,  the 
community  organizations  critical  to  the 
proposed  design  and  the  educational 
agencies  needed: 

(B)  identify-  the  management  staff  and 
their  qualifications  for  conducting  the 
pilot, 

(C)  provide  the  proposed  standards 
for  the  maximum  and  average  case-load 
levels  and  the  minimum  qualifications 
for  those  to  be  hired  as  Case  Managers. 

(D)  when  appropriate,  demonstrate  its 
knowledge  of  the  regional  practices  of 
growers  regarding:  ^ 

(1)  Employment  of  adult  farmworkers 

(2)  housing  for  farmworkers  and 
farmworker  families 

(3)  farmworker  transportation,  and 

(4)  employment  of  farmworker  youth 
under  age  18; 

(E)  describe  administrative  and 
program  management  processes  which 
include  the  fiscal  management  systems 
and  the  program  management  systems 
needed  to  measure  results:  and 

(F)  for  proposed  consortium 
arrangements,  provide  the  proposed 
Consortium  agreement  identif\'ing  the 
member  of  the  consortium  responsible 
for  administering  the  demonstration. 
i.e..  coordinating  the  overall 
responsibility  for  managing  the  pilot 
and  armunting  for  the  proper  use  of 


funds.  The  answers  to  items  (B)  and  (E) 
must  be  specifically  addressed  to  the 
consortium  partner  designated  as  the 
administering  member.  Consortium 
agreements  must  include  all  the  critical 
members  required  for  administering  the 
strategic  plan,  such  as  MSFW  grantees, 
state  and  local  school  svstems, 
organizations  representing  growers, 
state  rural  development  councils,  etc. 

Rating  Basis  for  Section  (3) 

The  rating  of  section  (3)  will  be  based 
on  the  proposer's  knowledge  of 
farmworker  issues  and  its  organizational 
strength.  The  weight  for  section  (3)  is  20 

points. 

Part  111.  Proposal  Review  and  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  which  will  evaluate  the 
applications  against  the  criteria 
identified  in  Part  II — Grant  Proposal. 
The  panel  results  are  advisor\'  in  nature 
and  not  binding  on  the  Grant  Officer. 
The  Government  may  elect  to  award  the 
grant  with  or  without  discussions  with 
the  applicant.  In  situations  without 
discussions,  an  award  will  be  based  on 
the  applicant's  signature  on  the  (SF) 
424,  which  constitutes  a  binding  offer. 
The  Grant  Officer  will  make  final  award 
decisions  based  upon  what  is  in  the  best 
interest  of  the  Government.  The  Grant 
Officer  may.  at  his/her  discretion, 
request  an  applicant  to  submit 
additional  or  clarifying  information 


when  deemed  necessary  to  make  a 
selection. 

Part  I\     Kcportini;  Rcijuirrmt'nts 

Once  grant  awards  are  made,  the 
following  reports  and  documents  will  be 
required: 

Quarterly  Financial  Reports 

The  awardee  must  submit  to  the  Grant 
Officer's  Technical  Representative 
(GOTR)  within  the  30  days  following 
each  quarter,  two  copies  of  a  quarterly 
Financial  Status  Report.  Standard  Form 
(SF)  269.  until  such  time  as  all  funds 
have  been  expended  or  the  period  of 
availability  has  expired. 

Progress  Reports 

The  awardee  must  submit  quarterly 
reports  to  the  GOTR  within  the  30  days 
following  each  quarter.  Two  copies  are 
to  be  submitted;  the  report  will  provide 
a  detailed  account  of  activities 
undertaken  during  each  quarter. 

Final  Report 

A  draft  final  report  which  summarizes 
project  activities  and  results  of  the 
demonstration  shall  be  submitted  no 
later  than  30  days  prior  to  the  expiration 
date  of  the  grant. 

Signed  at  Washington,  DC,  this  10th  day  of 
November.  1999. 

Janice  E.  Perry, 

Grant/Contracting  Officer. 

BILUNG  CODE  4510-3CH> 
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APPESDIX    "B" 

PART  II -BUDGET  I.\FORMATIOy 

SECTIOS  A  -  Budget  Summary  hy  Categories 


2.   Fringe  Benefits  (Rate        ) 


3.   Travel 


4.  Equipment 


5.  Supplies 


6.  Contractual 


Z  Other 


8.   Total,  Direct  Cost 
(Lines  J  through  7) 


9.  Indirect  Cost  (Rate     %} 


10.  Training  Cost/Stipends 


II.  TOTAL  Funds  Requested 
(Lines  8  through  10) 


SECTION  B  -  Cost  Sharing/  Match  Summary  (if  appropriate) 


(A  J 

(Bj 

iC) 

I.  Cash  Contribution 

1 

2.  In-Kind  Contribution 

1 

1 

1: 

3.  TOTAL  Cost  Sharing  /  Match 
(Rate     %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (Le.  12  months. 

18  months,  etc.);  Column  B  to  record  changes  to  Column  A  (i.e.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 


[FR  DfK    Qq-2')q7l  Filed  11-16-99;  8:45  am] 
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MISSISSIPPI  RIVER  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Mississippi  Kivt-r  (  I) m mission. 
TIME  AND  DATE:  Begin  <it  2:00  p.m.  and 
.id)nurn  bv  4  00  p  m.,  December  6.  1999. 
PLACE:  Mississippi  River  Commission 
Htvidquarters  Building.  1400  Walnut 
.Strwt.  Vicksburg,  MS. 
STATUS:  Open  to  the  public  for 
i)bservdtinn  but  imt  for  participation. 
MATTER  TO  BE  CONSIDERED:  The 
(Commission  will  consider  the  Reelfoot 
I.akf.  Tennessee  and  Kentucky.  Final 
Feasibilitv  Report 
CONTRACT  PERSON  FOR  MORE 
INFORMATION:  Mr  Stephen  Gambrell. 
telephtme  601-h  )4-t766. 
(irexorv  D.  Showalter. 

\rmv  F'ideral  Register  Liaison  Officer. 

FK  Dn(    qq-::!ni.'i8  Filpf)  11-15-99;  3:11  pm] 

BILLING  CODE  3710-GX-M 


time  allows,  may  be  permitted  to 
participate  in  the  panel's  discussions  at 
the  discretion  of  the  panel  chairman  and 
with  the  approval  of  the  full-time 
Federal  employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW.  Washingtim. 
DC  20506.  202/682-5532,  TDY-TDD 
202/682-5496,  at  least  seven  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Office  of 
Guidelines  &  Panel  Operations.  National 
Endovkrment  for  the  Arts.  Washington, 
DC  20506.  or  call  202/682-5691. 

Dated:  November  10,  1999. 
Kathy  Plowitz-Worden, 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  99-29968  Filed  11-16-99;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts: 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  .Advisory  Panel,  Museum/Visual 
Arts  section  (Heritage  &  Preservation 
categorv).  to  the  National  Council  on  the 
.■\rts  will  be  held  from  December  13-15. 
l')99  in  Room  716  at  the  Nancy  Hanks 
Center,  1  100  Pennsylvania  Avenue,  NW, 
Washington.  DC  20506.  A  portion  of  this 
meeting,  from  1:30  p.m.  to  3  p.m.  on 
I)e(:t'mhe.-  13th.  will  be  open  to  the 
public  fur  policy  discussion. 

The  remaining  portions  of  this 
meeting,  from  9  a.m.  to  6:30  p.m.  on 
Dct  ember  13th.  from  9  a.m.  to  7  p.m.  on 
December  14th.  and  from  9  a.m.  to  1:30 
p  m.  and  3  p.m.  to  4:45  p.m.  on 
Dec  ember  15th.  are  for  the  purpose  of 
Panel  re\  iew.  discussion,  evaluation. 
iiiid  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  .Act  of  1965.  as  amended, 
including  information  given  in 
ciinfidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  May 
12.  1999.  these  sessions  will  be  closed 
to  the  public  pursuant  to  (c)(4)(6)  and 
(9)(B)  of  section  552b  of  Title  5,  United 
States  Code. 

.Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and,  if 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Fellowships  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Fellowships 
Advisory  Panel,  Folk  &  Traditional  Arts 
section  (National  Heritage  Fellowships 
category),  to  the  National  Council  on  the 
Arts  will  be  held  on  December  1-3, 
1999  in  Room  716  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue,  NW, 
Washington.  DC.  20506.  The  Meeting 
will  be  held  from  9  a.m.  to  8:30  p.m.  on 
December  1st,  from  8:30  a.m.  to  7:30 
p.m.  on  December  2nd,  and  from  8:30 
a.m.  to  5:30  p.m.  on  December  3rd. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  12,  1999,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  will  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC.  20506,  or  call 
(202)682-5691. 


Dated:  November  10,  1999. 
Kathy  Plowitz-Worden, 

Pant^l  Coordinator.  Sational  Endowment  for 

the  Arts. 

[FK  Doc .  99-29969  Filed  11-16-99;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Bloengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental 
Systems  {1\89] 

Date/Time:  November  30-December 
1.  1999;  8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation. 
Room  530.  4201  Wilson  Boulevard, 
.Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Fred  G.  Heineken, 
Program  Director.  Division  of 
Bioengineering  and  Environmental 
Systems.  National  Science  Foundation. 
4201  Wilson  Boulevard.  .Arlington,  \'.A 
22230. (703)  306-1318. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Biochemical  Engineering/Biotechnology- 
(^.AREER  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
in(  hiding  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)(4),  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  November  12.  1999. 
Karen  I.  York, 

Committee  Management  Officer. 
IFR  Doc.  99-29999  Filed  11-16-99;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Research, 
Evaluation  and  Communication:  Notice 
of  Meeting 

In  accordance  with  Federal  .Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
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Foundation  announces  the  following 
meeting: 

.\ame:  Special  Emphasis  Panel  in 
Researcli.  Evaluation  and  Communication 
(1210). 

Date/Time:  December  7-8.  1999:  8:00  a.m. 
to  .5:00  p.m. 

Place:  National  Science  Foundation.  Room 
855.  4201  Wilson  Boulevard.  Arlington.  VA 
22230. 

Type  of  Meeting:  Clo.sed. 

Contact  Person:  Dr.  Bernice  Anderson. 
Program  Director.  Research.  Evaluation  and 
Communication  (REC).  National  Science 
Foundation,  4201  Wilson  Boulevard.  Room 
855,  Arlington.  VA  22230.  (703)  306-1650. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Systemic 
Initiatives  and  Rural  Systemic  Initiatives 
Evaluative  Studies  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  included  information  of  a 
proprietary  or  confidence  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4),  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  12.  1999. 
Karen  J.  York, 

Committee  Management  Officer. 
[FR  Doc.  99-29998  Filed  11-16-99;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Meeting  Notice. 

In  accordance  with  the  purposes  of 
Section.s  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  2-4.  1999.  in  Conference 
Room  T-2B3.  11545  Rockville  Pike. 
R(x;kville.  Maryland.  The  date  of  this 
meeting  was  prp\ifiusly  published  in 
the  Federal  Register  (m  Wednesday, 
November  18,  1998  (63  FR  64105)." 

Thursday,  Ded'mber  2    1999 

H:3U  AM.-S:45  A.M.:  Opening  Remarks  bv 
the  ACRS  Chairmen  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

a:'45  A.M.-W:1.5  A.M.:  Proposed  Final 
Amendment  to  W  CFR  50.55a  Regarding 
Elimination  of  the  120-Month  ISl  and  1ST 
Programs  Update  Requirement  (Open) — The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff.  American  Society  of  Mechanical 
Engineers  (ASME).  and  Nuclear  Energy 
Institute  (NEI)  regarding  the  proposed  final 
amendment  to  10  CFR  50.55a  associated  with 


the  elimination  of  the  requirement  for 
updating  the  inservice  inspection  (ISI)  and 
inser\'ice  testing  (1ST)  programs  every  120 
months,  as  well  as  a  proposed  Commission 
paper  related  to  this  matter. 

10:30  A.M.-12:00  .\'oon:  Low-Power  and 
Shutdown  Operations  Risk  Insights  Report 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  its 
contractors  regarding  the  low-power  and 
shutdown  operations  risk  insights  report,  as 
well  as  a  proposed  Commission  paper  related 
to  this  matter. 

1:00  P.M.-2:30  P.M.:  License  Renewal 
Application  for  Calvert  Cliffs  Nuclear  Power 
Plant  and  the^ Associated  Safety  Evaluation 
Report  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  .staff  regarding 
Baltimore  Gas  and  Electric  Company's 
application  for  renewal  of  Calvert  Cliffs  Units 
1  and  2  licenses  and  the  associated  NRC 
staffs  Safetv  Evaluation  Report. 

2:45  P.M'~3:45  P.M.:  Break  and 
Preparation  of  Draft  ACRS  Reports  (Open)— 
Cognizant  ACRS  members  will  prepare  draft 
reports  for  consideration  by  the  full 
Committee. 

3:45  P.M.-7:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting. 

Friday,  December  3.  1999 

8:30  A.M.-8:35  A.M.:  Opening  Remarks  bv 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  the  conduct  of  the  meeting. 

8:35  A.M.-10:00  A.M.:  Proposed  Resolution 
of  Generic  Safety  Issue  (GSII-190  and  GS!- 
166  (Open)— The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  its 
contractors  regarding  the  proposed  re.solution 
of  GSI-190.  "Fatigue  Evaluation  of  Metal 
Components  for  60- Year  Plant  Life."  and 
GSI-166,  "Adequacy  of  Fatigue  Life  of-Metal 
Components." 

10:15  A.M.-11:45  A.M.:  A  Technique  for 
Human  Event  Analysis  (A  THE  AN  A) 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
ATHEANA  process,  use  of  the  ATHEANA  to 
evaluate  selected  operational  events,  and 
related  matters. 

1 .45  A.M.-12:00  Noon:  Subcommittee 
Report  (Open)— The  Committee  will  hear  a 
report  by  the  Chairman  of  the  Thermal- 
Hydraulic  Phenomena  Subcommittee 
regarding  the  industry  initiative  to  address 
the  effects  of  water  hammer  in  low-pressure 
fluid  systems  and  the  NRC  staffs  effort  to 
develop  code  review  guideline 
documentation. 

1 .30  P.M.-2:00  P.M.:  NRC  Safety  Research 
Program  Report  to  the  Commission  (Open) — 
The  Committee  will  discuss  the  proposed 
final  report  to  the  Commission  on  the  NRC 
Safety  Research  Program  and  related  matters. 
2:00  P.M.-2:30  P.M.:  Report  of  the  Planning 
and  Procedures  Subcommittee  (Open) — The 
Committee  will  hear  a  report  of  the  Planning 
and  Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business. 


2:30  P.M.-2:45  P.M.:  Futur,  .ni.,,.3 
Activities  (Open)— The  Committee  will 
.  discuss  the  recommendations  of  the  Planning 
and  Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the  full 
Committee  during  future  meetings. 

2:45  P.M. -3:00  P.M.:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open)— The  Committee  will  discuss  the 
responses  from  the  NRC  Executive  Director 
for  Operations  (EDO)  to  comments  and 
ret:ommendations  included  in  recent  ACRS 
reports  and  letters.  The  EDO  responses  are 
expected  to  be  made  available  to  the 
Committee  prior  to  the  meeting. 

3:00  P.M.-3:30  P.M.:  Election  of  Officers  for 
CY-2000  (Open)— The  Committee  will  elect 
a  Chairman  and  Vice  Chairman  to  the  ACRS 
and  a  Member-at-Large  to  the  Planning  and 
Procedures  Subcommittee  for  CY-2000. 

3:30  P.M.-4:30  P.M.:  Break  and 
Preparation  of  Draft  ACRS  Reports  (Open)— 
Cognizant  ACRS  members  will  prepare  draft 
reports  for  consideration  by  the  full 
Committee. 

4:30  P.M.-7:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)- The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during  this 
meeting. 

Saturday.  December  4,  1999 

8:30  A.M.-2:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion  of 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

2:00  P.M.-2:30  P.M.:  Miscellaneous 
(Open) — The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee  activities 
and  matters  and  specific  issues  that  were  not 
completed  during  previous  meetings,  as  time 
and  availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  28.  1999  (64  FR  52353).  In 
accordance  with  these  procedures,  oral  or 
written  views  may  be  presented  by  members 
of  the  public,  including  representatives  of  the 
nuclear  industry.  Electronic  recordings  will 
be  permitted  only  during  the  open  portions 
of  the  meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring  to 
make  oral  statements  should  notify  Mr.  Sam 
Duraiswamy.  ACRS,  five  days  before  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  necessary 
time  during  the  meeting  for  such  statements. 
Use  of  still,  motion  picture,  and  television 
cameras  during  this  meeting  may  be  limited 
to  selected  portions  of  the  meeting  as 
determined  by  the  Chairman.  Information 
regarding  the  lime  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  Mr. 
Sam  Duraiswamy  prior  to  the  meeting.  In 
view  of  the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessani'  to  facilitate  the 
conduct  of  the  meeting,  persons  planning  to 
attend  should  check  with  Mr.  Sam 
Duraiswamy  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding'lopics  to  be 
discussed,  whether  the  meeting  has  been 
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canceled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time  allotted 
therefor,  can  be  obtained  by  contacting  Mr. 
Sam  Duraiswamy  (telephone  301/415-7364). 
between  7:30  a.m.  and  4:15  p.m..  EST. 

ACRS  meeting  agenda,  meeting  transcripts, 
and  letter  reports  are  available  for 
downloading  or  viewing  on  the  internet  at 
http://www.nrc.gov/ACRSACNW. 

Videoteleconferencing  service  is  available 
for  observing  open  sessions  of  ACRS  ' 
meetings.  Those  wishing  to  use  this  service 
for  observing  ACRS  meetings  should  contact 
Mr.  Theron  Brown.  ACRS  Audio  Visual 
Technician  (301-415-8066),  between  7:30 
a.m.  and  3:45  p.m.  EST  at  least  10  days 
before  the  meeting  to  ensure  the  availability 
of  this  service.  Individuals  or  organizations 
requesting  this  service  will  be  responsible  for 
telephone  line  charges  and  for  providing  the 
equipment  facilities  that  they  use  to  establish 
the  videoteleconferencing  link.  The 
availability  of  videoteleconferencing  services 
is  not  guaranteed 

Dated:  N'nvpmber  10.  1999. 
.\ndrew  L.  Bates. 

Aii\it~nn,'  Committee  Management  Officer. 
|KR  Doc.  99-29992  Filed  11-16-99;  8:45  am] 
BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
r  ,S.  Nuclear  Regulatory  Commission 
(the  C^ommi.ssion  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public:  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
rtmendnicnts  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediatelv  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
in\i)l\'es  no  sit;niticant  hazards 
consideration  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  23, 
IM9M.  through  November  5,  1999.  The 
last  bivveeklv  notice  was  published  on 
November  3'.  1999  (64  FR  59796). 


Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
mav  be  examined  at  the  NRC  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC. 
The  filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

Bv  December  17,  1999,  the  licensee 
mav  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  bv  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC.  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/v^-ww. nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretarv  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Anv  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  davs  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisf\'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
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proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  e.xpert 
opinion  which  support  the  contention 
and  (m  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  partv. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunitv  to 
participate  hiliy  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  mav  issue  the  amendment 
and  makf!  it  immediatelv  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  invohes  a 
significant  hazards  consideration,  anv 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory-  Commission. 
Washington.  DC  20,5.'55-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
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Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001.  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  bv  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC,  and  electronically 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/wTvw.nrc.gov  (the  Electronic  Reading 
Room). 

Carolina  Power  &■  Light  Company,  et  al. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  October 
21,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  for  the 
Harris  Nuclear  Plant  (HNP)  to 
implement  selected  improvements 
described  in  NRC  Generic  Letter  (GL) 
93-05.  "Line-Item  Technical 
Specifications  To  Reduce  Surveillance 
Requirements  For  Testing  During  Power 
Operation,"  dated  September  27,  1993. 
Specifically.  HNP  proposes  to  modify 
the  following  TS  to  be  consistent  with 
GL  93-05:  (1)  TS  4.1.3.1.2— Change  the 
frequency  of  the  control  rod  movement 
test  to  quarterly:  (2)  TS  4.6.4.1— Change 
the  frequency  of  the  Hydrogen  Monitor 
analog  channel  operational  test  to 
quarterly:  (3)  TS  4.3.3.1  (Table  4.3-3)— 
Change  the  Radiation  Digital  Channel 
Operational  Test  to  quartorlv:  (4)  TS 
4  4  6.2.2, b. — Change  the  time  for 
remaining  in  cold  shutdown  without 
leak  testing  the  Reactor  Coolant  System 
Pressure  Isolation  Valves  to  7  davs;  (5) 
TS  4.4.3.2 — Change  the  testing  of  the 
capacity  of  pressurizer  heaters  to  once 
per  18  months:  (6)  TS  4. 6. 4.2. a.— 
Change  the  Hydrogen  Recombiner 
functional  test  to  once  per  18  months: 
and  (7)  TS  4. 7. 1.2.1. a— Change 
frequency  of  testing  Auxiliary 
Feedwater  Pumps  to  quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

There  are  no  systems  being  modified  as  a 
result  of  this  change.  Additionally,  the  way 
in  which  equipment  is  tested  is  not  affected 
by  this  change.  Reducing  surveillance 
intervals  for  TS  components  (such  as  control 
rod  testing)  may  reduce  the  probability  of  an 
accident  (rod  drop  accident)  by  reducing 
actions  that  could  cause  an  accident  to  occur 
(rod  movement). 

Therefore,  the  pcoposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

No  system,  structure,  or  component  is 
being  modified  as  a  result  of  this  change. 
Additionally,  there  are  no  changes  to  the  way 
equipment  is  operated  as  a  result  of  this 
change.  Operating  parameters  are  not  being 
modified  as  a  result  of  this  change. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

These  proposed  changes  are  in  accordance 
with  NRC  Generic  Letter  93-05.  dated 
September  27.  1993  and  NUREG-1366.  dated 
December  1992.  These  changes  pertain  to 
testing  requirements  for  TS  equipment  which 
help  ensure  operability  requirements  are  met. 
This  change  does  not  modify  the  required 
safety  function  or  operating  parameters  for 
equipment  described  in  HNP  TS. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Kahtan  labbour. 
Acting. 

Duke  Energy  Corporation,  et  al..  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  October 
15,  1999. 
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Dpscription  of  amendment  request: 
The  amendments  would  revise  Section 
5  5.7,    Reactor  Coolant  Pump  Flywheel 
Inspection  Program,"  of  the  Technical 
Specifications  .Section  5.5.7  currently 
specifit's  that  inspections  be  done 
according  to  Regulatory  Position  c,4.b  of 
Re^ulator\-  Guide  1.14,  Revision  1,  such 
that  an  in-place  ultrasonic  volumetric 
t'xamination  of  the  areas  of  higher  stress 
( cmcentration  at  the  bore  and  keyway  be 
performed  at  approximately  3-year 
intervals  The  licensee  proposed  to 
rin  ise  this  to  require  a  qualified  in-place 
ultrasonic;  examination  over  the  volume 
from  the  inner  bore  of  the  flywheel  to 
the  circle  of  one  half  the  outer  radius, 
or  a  surface  pxami nation  (magnetic 
particle  and  or  penetration  testing)  of 
exposed  surfaces  defined  by  the  volume 
of  the  disassembled  flvwheel.  The 
licensee  stated  that  the  technical  basis 
has  been  set  forth  in  VVestinghouse 
Topical  Report  \VCAP-14535A,  and 
cited  similar  amendments  already 
granted  to  other  nuclear  plants. 

Basis  for  proposed  no  significant 
hazards  c:onsideration  determination:  As 
required  bv  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No,  There  are  no  accident  probabilities  or 
consequences  impacted  by  this  LAR  (license 
amendment  requestl.  As  discussed  in 
Attachment  3  (the  licensee's  description  of 
the  proposed  amendment],  following  a 
reduction  in  the  scope  and  frequency  of  the 
e.xarainations  currently  required  by  the 
applicable  Technical  .Specifications  and 
Kesulatory  Guide  1.14.  Revision  I.  an 
adequate  inservice  inspection  program  will 
continue  to  be  maintained  for  the  reactor 
coolant  pump  flywheels.  Since  the  integrity 
of  the  flywheels  will  continue  to  be  ensured, 
these  components  will  continue  to  be 
available  to  fulfill  their  existing  design 
function  during  pump  coastdown  flow 
transierits.  Additionally,  there  is  no  more  risk 
that  the  flvwheels  will  become  a  source  of 
missile  generation.  Consequently,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Second  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  The  proposed  changes  contained  in 
this  L,\R  only  reduc:e  the  existing  inspection 
requirements  for  the  reactor  coolant  pump 
flvwheels.  This  LAR  proposes  no  changes  to 
the  plants'  design,  equipment,  or  method  of 
operation  at  either  McGuire  or  Catawba 


Nuclear  Station,  Furthermore  the  reduction 
in  the  inspection  requirements  for  the 
flywheels  has  been  generically  approved  bv 
the  NRC  and  is  justified  by  WCAP-14.5.35A. 
Therefore,  since  implementation  of  this  LAR 
results  in  no  actual  impact  upon  either  of  the 
Duke  nuclear  plants,  and  since  the  integrity 
of  the  flywheels  will  continue  to  be  ensured 
at  an  acceptable  level,  no  new  or  different 
kinds  of  accidents  are  being  created. 

Third  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  These  barriers  are 
unaffected  by  the  changes  proposed  in  this 
LAR.  As  discussed  in  WCAP-14535A,  a 
reduction  in  the  frequency  for  performing  the 
inservice  inspections  currently  done  in 
accordance  with  Regulatory  Guide  1.14, 
Revision  I,  will  not  preclucle  the  ability  to 
accurately  demonstrate  the  integrity  of  the 
reactor  coolant  pump  flywheels.  This  LAR 
creates  no  additional  threat  to  the  integrity  of 
the  fission  product  barriers  from  the 
standpoint  of  missile  generation  or 
otherwise.  Therefore,  implementation  of  the 
changes  proposed  in  this  LAR  does  not 
impact  the  assumption  of  the  integrity  of  the 
flywheels,  the  fission  product  barriers,  or  any 
other  accident  analyses  assumptions. 
Consequently,  no  margin  of  safety  will  be 
significantly  impacted  by  this  LAR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E), 
Duke  Energy  Corporation,  422  South 
Church  Street,  Charlotte,  North 
Carolina. 

NRC  Section  Chief:  Richard  L.  Emch. 
Ir. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  October 
15,  1999. 

Description  of  amendment  request: 
The  amendments  would  revise  Section 
5.5.7,  "Reactor  Coolant  Pump  Flywheel 
Inspection  Program,"  of  the  'Technical 
Specifications.  Section  5.5.7  currently 
specifies  that  inspections  be  done 
according  to  Regulatory  Position  c.4.b  of 
Regulatory  Guide  1.14.  Revision  1,  such 
that  an  in-place  ultrasonic  volumetric 
examination  of  the  areas  of  higher  stress 


concentration  at  the  bore  and  keyway  be 

performed  at  approximately  3-year 
intervals.  The  licensee  proposed  to 
revise  this  to  require  a  qualified  in-place 
ultrasonic  examination  over  the  volume 
from  the  inner  bore  of  the  flywheel  to 
the  circle  of  one  half  the  outer  radius, 
or  a  surface  examination  (magnetic 
particle  and/or  penetration  testing)  of 
exposed  surfaces  defined  by  the  volume 
of  the  disassembled  flvwheel.  The 
licensee  stated  that  the  technical  basis 
has  been  set  forth  in  VVestinghouse 
Topical  Report  VVCAP-14535A.  and 
cited  similar  amendments  already 
granted  to  other  nuclear  plants. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

First  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  There  are  no  accident  probabilities  or 
con.sequences  impacted  by  this  LAR  [license 
amendment  request].  As  di.scussed  in 
Attachment  .3  [the  licensee's  description  of 
the  proposed  amendment],  following  a 
reduction  in  the  scope  and  frequency  of  the 
examinations  currently  required  by  the 
applicable  Technical  Specifications  and 
Regulatory  Guide  1.14,  Revision  I.  an 
adequate  inservice  inspection  program  will 
continue  to  be  maintained  for  the  reactor 
coolant  pump  flywheels.  Since  the  integrity 
of  the  flywheels  will  continue  to  be  ensured, 
these  components  will  continue  to  be 
available  to  fulfil!  their  existing  design 
function  during  pump  coastdown  flow 
transients.  Additionally,  there  is  no  more  risk 
that  the  flywheels  will  become  a  source  of 
missile  generation.  Consequently,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
ovaluati'd. 

Second  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  The  proposed  changes  contained  in 
this  LAR  only  reduce  the  existing  inspection 
requirements  for  the  reactor  coolant  pump 
flywheels.  This  LAR  proposes  no  changes  to 
the  plants'  design,  equipment,  or  method  of 
operation  at  either  McGuire  or  Catawba 
Nuclear  Station.  Furthermore,  the  reduction 
in  the  inspection  requirements  for  the 
flvwheels  has  been  genericallv  approved  by 
the  NRC  and  is  justified  by  W'CAP-14535A. 
Therefore,  since  implementation  of  this  LAR 
results  in  no  actual  impact  upon  either  of  the 
Duke  nuclear  plants,  and  since  the  integrity 
of  the  flywheels  will  continue  to  be  ensured 
at  an  acceptable  level,  no  new  or  different 
kinds  of  accidents  are  being  created. 


Federal  Register /\'ol,  64.  Nn.  221  'Wpdne 


sda\ .  \()\f>mhpr  1".   lO'iq  'Xotjrp:-: 


62707 


Third  Standard 

Would  implementation  of  the  f:hanges 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  These  barriers  are 
unaffected  by  the  changes  proposed  in  this 
LAR.  As  discussed  in  WCAP-14535A,  a 
reduction  in  the  frequency  for  performing  the 
inservice  inspections  currently  done  in 
accordance  with  Regulatory  Guide  1.14, 
Revision  I,  will  not  preclude  the  ability  to 
accurately  demonstrate  the  integrity  of  the 
reactor  coolant  pump  flywheels.  This  LAR 
creates  no  additional  threat  to  the  integrity  of 
the  fission  product  barriers  from  the 
standpoint  of  missile  generation  or 
otherwise.  Therefore,  implementation  of  the 
changes  proposed  in  this  LAR  does  not 
impact  the  assumption  of  the  integrity  of  the 
flywheels,  the  fission  product  barriers,  or  any 
other  accident  analyses  assumptions. 
Consequently,  no  margin  of  safety  will  be 
significantly  imparted  by  this  LAR. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5n. 92(c)  are 
satisfied.  Therefore,  the  \'RC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Energy  Corporation.  422  South 
C;hurch  Street,  Ciiarlotte,  North 
Carolina. 

XBC  Section  Chief:  Richard  L.  Emch, 
Ir. 

Duke  Energy-  Corporation,  Docket  Nos. 
50-269.  50-270.  and  50-287,  Oconee 
Xudear  Station.  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request: 
September  29,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Containment  Inservice 
Inspection  (ISI)  Program  Technical 
Specifications  (TS)  5. ,5. 2,  "Containment 
Leakage  Testing  Program,''  and  TS  5.5,7, 
■Pre-Stressed  Concrete  Containment 
Tendon  Surveillance  Program."  The 
proposed  amendments  would  permit 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code,  Section  XI,  Subsection 
IWL  visual  examinations  to  be 
performed  in  lieu  of  concrete  and  post- 
tensioning  system  general  visual 
examinations  required  by  10  CFR  50, 
Appendix  I  and  Regulatory  Guide  1.163 
between  Type  A  tests.  In  addition,  the 
amendment  would  permit  general  visual 
examinations  of  the  concrete  and  post- 
tensioning  system  that  can  b<'  performed 


with  a  unit  in  operation  to  be  performed 
prior  to  the  beginning  of  a  refueling 
outage  during  which  a  Type  A  test  is 
scheduled. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

A.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  Implementation  of  this  amendment 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Approval  of 
this  amendment  will  have  no  significant 
effect  on  accident  probabilities  or 
consequences.  The  containment  is  not  an 
accident  initiating  system  or  structure; 
therefore,  there  will  be  no  impact  on  any 
accident  probabilities  by  the  approval  of  this 
amendment.  The  containment  serves  an 
important  function  to  mitigate  consequences 
of  postulated  accidents  previously  evaluated 
and  the  examination  frequencies  proposed  in 
this  amendment  will  not  result  in  a  reduction 
in  the  capacity  of  the  containment  to  meet  its 
intended  function.  The  requested  flexibility 
in  scheduling  containment  visual 
examinations  has  no  significant  impact  on 
the  validity  of  the  examinations  or  of 
containment  structural  integrity. 

Additionally,  the  change  to  Technical 
Specification  5.5.7  and  the  planned  revision 
to  Selected  Licensee  Commitment  16.6.2 
described  in  this  amendment  application 
reflect  the  adoption  of  an  ASME  Section  XI. 
Subsection  IWE  and  IWL  Inservice 
Inspection  Program  as  required  by  10  CFR  50 
Section  55a(g)(4).  Implementation  of  this 
program  will  not  result  in  a  reduction  in  the 
capacity  of  the  containment  to  meet  its 
intended  function. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  will  not 
be  increa.sed  by  approval  of  the  requested 
changes. 

B.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  the  accident 
previously  evaluated? 

No.  Implementation  of  this  amendment 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  No  new  accident 
causal  mechanisms  are  created  as  a  result  of 
NRC  approval  of  this  amendment  request.  No 
changes  are  being  made  to  the  plant  that 
would  introduce  any  new  accident  causal 
mechanisms.  This  amendment  request  does 
not  impact  any  plant  systems  that  are 
accident  initiators,  since  the  containment 
functions  primarily  as  an  accident  mitigator. 

C.  Involve  a  significant  reduction  in  a 
margin  of  safety? 

No.  Implementation  of  this  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safely.  Margin  of  safety  is  related 
to  the  confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation,  including  the  performance  of  the 
containment.  This  component  is  already 


capable  of  performing  as  intended,  and  its 
fijnction  is  verified  by  visual  examination, 
post-tensioning  system  examinations,  and 
leakage  rate  testing. 

The  examination  requirements  of  ASME 
XI,  Subsection  IWL,  are  essentially  identical 
to  those  contained  in  Regulatory  Guide  1.35, 
Rev.  3.  and  are  more  rigorous  than  those 
required  by  10  CFR  50,  Appendix  J  and 
Regulatory  Guide  1.163.  Previous  visual 
examinations  of  containment  concrete  and 
post-tensioning  system  surfaces  have  not 
revealed  any  indications  of  abnormal 
degradation  of  the  containment.  The  five-year 
frequency  for  IWL  examinations  is  adequate 
in  lieu  of  the  general  visual  examination 
frequency  specified  in  Regulatory  Guide 
1.163  for  containment  concrete  and  post- 
tensioning  system  examinations. 

The  ability  of  the  containment  to  perform 
its  design  function  will  not  be  impaired  by 
the  implementation  of  this  amendment  at 
Oconee  Nuclear  Station.  Consequently,  no 
safety  margins  will  be  impacted. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
Cottingham.  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington.  DC. 

I^C  Section  Chief:  Richard  L.  Emch, 
Jr. 

Duquesne  Light  Company,  et  al,  Docket 
No.  50-412.  Beaver  Valley  Power 
Station.  Unit  2,  Shippingport. 
Pennsylvania 

Date  of  amendment  request:  June  17, 
1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Section 
3.4.9.1  and  associated  figures  to  extend 
the  applicability  of  the  heatup  and 
cooldown  curve  pressure  and 
temperature  limits  from  10  effective  full 
power  years  (EFPY)  to  15  EFPY.  The 
proposed  changes  include  new  heatup 
and  cooldown  curves  developed  in 
accordemce  with  the  methodology 
provided  in  Regulatory  Guide  1.99, 
Revision  2,  and  Code  Case  N-640.  The 
applicability  of  TS  Section  3.4.9.3, 
Ch'erpressure  Protection  Systems,  is  also 
updated  to  15  EFPY.  and  the  maximum 
allowable  power  operated  relief  valve 
(PORV)  setpoints  for  the  over  pressure 
protection  system  are  revised.  Revisions 
to  the  TS  Bases  are  also  made. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


62708 


Federal  Register / Vol.  64,  No.  221 /Wednesday.  November  17.   1999 /Notices 


1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previou.sly  evaluated? 

The  proposed  heatup  and  cooldown  curves 
have  been  revised  by  changing  the 
applicabilitv  from  10  effective  fid!  power 
years  (EFPY)  to  15  EFPY.  The  curves  have 
been  developed  in  accordance  with  the 
methodology  provided  in  Regulatory  Guide 
1.99.  Revision  2  and  Code  Case  N-640.  The 
proposed  heatup  and  cooldown  curves  define 
limits  that  still  ensure  the  prevention  of 
nonductile  failure  for  the  reactor  vessel.  The 
design  basis  events  that  were  protected 
against  have  not  changed;  therefore,  the 
probability  of  an  accident  is  not  increased. 

The  overpressure  protection  system  (OPPS) 
has  been  revised  such  that  the  applicabilitv 
has  changed  from  10  EFPY  to  15  EFPY.  This 
system  protects  the  Reactor  Coolant  System 
(RCS)  at  low  temperatures  so  that  the 
integrity  of  the  Reactor  Coolant  Pressure 
Boundary  (RCPB)  is  not  compromised  by 
violating  the  pressure/temperature  (P/T) 
limits.  These  changes  were  determined  in 
accordance  with  the  methodologies  set  forth 
in  the  regulations  to  provide  an  adequate 
margin  of  safetv  to  ensure  the  reactor  vessel 
will  withstand  the  effects  of  normal  cyclic 
loads  due  to  temperature  and  pressure 
changes  as  well  as  the  loads  as.sociated  with 
postulated  faulted  events.  The  lower  limit  on 
pressure  during  the  design  basis  OPPS  mass 
injection  and  heat  addition  transients  is 
established  based  on  operational 
consideration  for  the  RCP  number  one  seal 
limit  which  requires  a  nominal  differential 
pressure  across  the  seal  faces  for  proper  film- 
riding  performance.  As  part  of  the  OPPS 
setpoint  evaluation,  margin  to  the  RCP 
number  one  .seal  limit  is  evaluated. 

This  limit  corresponds  to  a  differential 
pressure  across  the  seal  of  200  psid.  which 
corresponds  to  the  gage  pressures.  The 
pressure  undershoot  below  the  PORV 
setpoint  during  a  design  basis  mass  injection 
or  heat  addition  event  can  exceed  100  psi. 
Therefore,  with  the  PORV  setpoints 
developed  for  the  15  EFPY  heatup  and 
cooldown  curves,  there  is  the  potential  for 
RCS  pressure  to  violate  the  RCP  number  one 
seal  limit  at  the  lowest  RCS  temperatures. 

Undershoot  below  the  PORV  setpoint  can 
be  significantly  higher  if  both  PORVs  actuate 
during  an  OPPS  event,  and  it  is  anticipated 
that  the  pump  seal  limit  would  be  exceeded. 
However,  staggering  the  setpoints  minimizes 
the  likelihood  that  both  PORVs  will  actuate 
simultaneouslv  during  credible  OPPS  events. 
Similarly,  WCAP  14040-NP-A  indicates  that 
when  there  is  insufficient  range  between  the 
upper  and  lower  pressure  limits  to  select 
PORV  setpoints  that  provide  protection 
agtiiiist  violating  both  limits,  then  the 
setpoint  selection  that  provides  protection 
against  the  upper  limit  violation  takes 
precedence.  VVCAP-4040-NP.  Revision  1  was 
approved  by  the  NRC  by  letter  dated  October 
Ifi,  1995,  which  was  incorporated  in 
Revision  2  of  the  approved  WCAP  issued  in 
January  1996. 

Modification  of  the  heatup  and  cooldown 
curves  and  OPPS  setpoints  does  not  alter  any 
assumptions  previously  made  in  the 
radiological  consequence  evaluations  nor 
affect  mitigation  of  the  radiological 


consequences  of  an  accident  described  in  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Therefore,  the  proposed  changes 
will  not  significantly  increase  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  heatup  and  cooldown  curves 
applicable  for  the  first  15  EFPY  were 
generated  using  approved  methodology  and 
Code  Case  N-640.  Generating  these  curves 
with  Code  Case  N-640  reduced  the  excess 
conservatism  that  exists  in  the  current  curves 
and  results  in  an  increase  in  the  safety  of  the 
plant,  as  the  likelihood  of  RCP  seal  failures 
and/or  fuel  problems  will  decrease.  The 
change  does  not  cause  the  initiation  of  any 
accident  nor  create  any  new  single  failure. 

The  modification  of  the  OPPS  setpoints 
ensures  that  the  RCPB  integrity  is  protected 
at  low  temperatures.  The  new  setpoints  were 
selected  using  conservative  assumptions  to 
ensure  that  sufficient  margin  is  available  to 
prevent  violation  of  the  P/T  limits  due  to 
anticipated  mass  and  heat  input  transients. 
The  modification  of  the  setpoints  does  not 
change,  degrade,  or  prevent  the  safe  response 
of  the  RCS  to  accident  scenarios,  as  described 
in  UFSAR  Chapter  15.  The  proposed  change 
does  not  cause  the  initiation  of  any  accident 
nor  create  any  new  credible  single  failure. 

Therefore,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  new  P/T  curves  define  the  limits  for 
ensuring  prevention  of  nonductile  failure  for 
the  reactor  vessel,  and  does  not  significantly 
reduce  the  margin  of  safety  for  the  plant.  The 
methodology  provided  in  Code  Case  N-640 
removed  some  of  the  excess  conservatism 
from  the  current  Appendix  G  analysis. 
However,  this  improved  overall  plant  safety 
by  expanding  the  operating  window  relative 
to  the  RCP  seal  requirements.  The  probability 
of  damaging  the  RCP  seals  is  reduced. 
Therefore,  the  margin  of  safety  is  not 
significantly  reduced. 

The  OPPS  setpoints  will  continue  to 
ensure  the  RCS  pressure  boundary  will  be 
protected  from  pressure  transients.  They 
were  generated  using  the  proposed  heatup 
and  cooldown  curves  as  input.  The  OPPS 
setpoints  include  additional  margin  by 
including  instrument  uncertainties  not 
included  in  the  current  setpoints.  Therefore, 
the  margin  of  safety  is  not  significantly 
reduced. 

The  NRC  staff  has  reviev^ed  the 
licen.see's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c.)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  jay  E.  Silberg, 
Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street,  NW, 
Washington,  DC  20037. 


NRC  Section  Chief:  Sheri  R.  Peterson. 

Duquesne  Light  Company,  et  a!..  Docket 
Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station.  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  15, 
1999. 

Description  of  amendment  request: 
The  license  amendment  request  (LAR) 
proposes  to  revise  the  Technical 
Specifications  frequency  for  the  Quench 
and  Recirculation  Spray  Systems  nozzle 
air  flow  test  from  5  years  to  10  years. 
This  LAR  also  includes  a  revision  to 
correct  the  terminology  used  in  an 
action  requirement  as  well  as 
miscellaneous  editorial  and  format 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  .50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  extension  of  the  testing 
frequency  of  the  Quench  Spray  and 
Recirculation  Spray  Systems'  nozzles  to  ten 
years  does  not  change  the  way  these  systems 
are  operated  or  their  operability 
requirements.  The  proposed  change  to  the 
surveillance  frequency  of  .safety  equipment 
has  no  impact  on  the  probability  of  an 
accident  occurrence  nor  can  it  create  a  new 
or  different  tvpe  of  accident.  NUREG— 1366, 
"Improvements  to  Technical  Specifications 
Surveillance  Requirements."  dated  December 
1992,  and  Generic  Letter  93-05,  "Line  Item 
Technical  Specifications  Improvements  to 
Reduce  Surveillance  Requirements  for 
Testing  During  Power  Operation."  dated 
September  27,  1993.  concluded  that  the 
corrosion  of  stainless  steel  piping  is 
negligible  during  the  extended  surveillance 
interval  for  nozzle  testing.  The  results  of  the 
above  NRC  study  were  evaluated  by 
Duquesne  Light  Company  and  found  to  be 
applicable  to  Beaver  Valley  Power  Station 
(BVPS)  Unit  1  and  2.  Since  the  Quench  Spray 
and  Recirculation  Spray  Systems  are 
maintained  dry.  there  is  no  additional 
mechanism  that  could  cause  blockage  of  the 
spray  nozzles.  Thus,  the  nozzles  in  these 
spray  systems  are  expected  to  remain 
operable  during  the  ten  year  surveillance 
interval  to  mitigate  the  consequence  of  an 
accident  previously  evaluated.  No  obstructed 
or  clogged  spray  systems'  nozzles  have  been 
observed  during  the  five  year  frequency 
surveillance  tests  at  either  BVPS  Unit  1  or 
Unit  2  to  date.  Testing  of  the  spray  systems' 
nozzles  at  the  proposed  reduced  frequency 
will  not  increase  the  probability  of 
occurrence  of  a  postulated  accident  or  the 
consequences  of  an  accident  previously 
evaluated. 

This  license  amendment  also  revises  the 
Action  criteria  in  the  BVPS  Unit  1  and  2 
Axial  Flux  Difference  lAFDl  technical 
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specification  to  correct  the  terminology 
referring  to  the  Core  Operating  Limits  Report 
(COLR)  limits.  The  proposed  change 
incorporates  the  terminology  (acceptable 
operation  limits)  used  in  the  corresponding 
Action  condition  of  the  ISTS  [Improved 
Standard  Technical  Specifications].  The 
proposed  change  does  not  alter  the  AFD 
limits  specified  in  the  COLR  and  the  AFD 
specification  continues  to  assure  plant 
operation  within  those  limits.  With  AFD 
within  the  acceptable  operation  limits 
specified  in  the  COLR,  the  resulting  axial 
power  distribution  remains  within  the  initial 
conditions  assumed  in  the  safety  analyses. 
Therefore,  these  changes  will  not  increase  the 
probability  of  occurrence  of  a  postulated 
accident  or  the  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  reduced  frequency  testing  of 
the  Quench  Spray  and  Recirculation  Spray 
Systems'  nozzles  does  not  change  the  way 
the  spray  systems  are  operated.  The  reduced 
frequency  of  testing  the  spray  nozzles  does 
not  change  the  plant  operation  or  system 
readiness.  The  reduced  frequency  testing  of 
the  Quench  Spray  and  Recirculation  Spray 
Systems'  nozzles  does  not  generate  any  new 
accident  precursors.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  is  not  created 
by  the  proposed  changes  in  surveillance 
frequency  of  the  spray  systems'  nozzles. 

This  licen.se  amendment  also  revises  the 
Action  criteria  in  the  BVPS  Unit  1  and  2 
Axial  Flux  Difference  technical  specification 
to  correct  the  terminology  referring  to  the 
Core  Operating  Limits  Report  (COLR)  limits. 
This  addresses  an  incorrect  use  of 
terminology  and  the  revision  does  not 
involve  a  technical  intent  change.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated  is  not  created 
by  the  proposed  terminologv  correction. 

3.  Does  the  change  in\olve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
affect  the  ability  of  systems,  structures  or 
components  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility.  In  addition,  the  proposed 
amendment  does  not  affect  the  ability  of 
safety  systems  to  ensure  that  the  facility  can 
be  maintained  in  a  shutdown  or  refueling 
c  ondition  for  extended  periods  of  time. 

Reduced  testing  of  the  Quench  Spray  and 
Recirculation  Spray  Systems'  nozzles  does 
not  change  the  way  these  spray  systems  are 
operated  or  these  spray  systems'  operabilitv 
requirements.  Generic  Letter  93-05  and 
NUREG-1366  concluded  that  the  corrosion  of 
stainless  steel  piping  is  negligible  during  the 
extended  surveillance  interval  for  nozzle 
testing.  The  results  of  the  above  NRC  study 
were  evaluated  by  Duquesne  Light  Company 
and  found  to  be  applicable  to  BVPS  Unit  1 
and  2.  Since  the  Quench  Sprav  and 
Recirculation  Spray  Systems  are  maintained 
dry.  there  is  no  additional  mechanism  that 
could  cause  blockage  of  these  spray  systems' 


nozzles.  Thus,  the  proposed  reduced  testing 
frequency  is  adequate  to  ensure  spray  nozzle 
operability.  The  surv'eillance  requirements  do 
not  affect  the  margin  of  safety  in  that  the 
operability  requirements  of  the  Quench 
Spray  and  Recirculation  Spray  Systems 
remain  unaltered.  The  existing  safety 
analyses  remain  bounding.  Therefore,  the 
margin  of  safety  is  not  adversely  affected. 

This  license  amendment  also  revises  the 
Action  criteria  in  the  BVPS  Unit  1  and  2 
Axial  Flux  Difference  technical  specification 
to  correct  the  terminology  referring  to  the 
Core  Operating  Limits  Report  (COLR)  limits. 
This  addresses  an  incorrect  use  of 
terminology  and  the  revision  does  not 
involve  a  technical  intent  change.  The 
operating  criteria  on  Axial  Flux  Difference 
are  not  altered  from  their  intended 
requirements.  Therefore,  the  margin  of  safety 
is  not  adversely  affected  by  the  proposed 
terminology  correction. 

The  NRC  staff  has  revie'wed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 
SRC  Section  Chief:  Sheri  R.  Peterson 
Duquesne  Light  Company,  et  al. 
Docket  Nos.  50-334  and  50-412.  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  July  20, 
1999 

Description  of  amendment  request: 
The  licensee  amendment  request 
proposes  to  relocate  the  following 
Technical  Specifications  items  to  the 
Licensing  Requirements  Manual: 
In-core  Detectors  (Unit  1  and  2), 
Chlorine  Detection  System  (Unit  1  and 

2), 
Turbine  Over-speed  Protection  (Unit  2 

only). 
Crane  Travel  Spent  Fuel  Storage  Pool 
Building  (Unit  1  and  2). 
In  addition  to  the  relocation,  certain 
editorial  and  format  changes  are 
proposed,  Also,  it  is  proposed  that 
certain  information  on  the  Remote 
Shutdown  Panel  Monitoring 
Instrumentation  be  moved  to  the 
Updated  Final  Safetv  Analysis  Report 
(USFAR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 


Consistent  with  the  guidance  provided  in 
Generic  Letter  (GL)  95-10  and  the  content  of 
the  Improved  Standard  Technical 
Specifications  (ISTS)  contained  in  NIH^G- 
1431,  Rev.  1,  this  license  amendment  request 
(LAR)  proposes  the  relocation  of  the 
following  TS  to  the  Licensing  Requirements 
Manual  (LRM): 

3/4.3.3.2  Incore  Detectors  (Unit  1  and  2) 

3/4.3.3.7  Chlorine  Detection  System  (Unit  1 

and  2) 

3/4.3.4  Turbine  Overspeed  Protection  (Unit  2 

only) 

In  order  to  completely  relocate  the  chlorine 
detection  system  requirements  from  the 
Technical  Specifications  (TS),  portions  of  the 
Unit  1  Specifications  3/4.7.7.  Control  Room 
Habitability  Systems  and  3/4.9.15,  Control 
Room  Emergency  Habitability  Systems,  as 
well  as  the  Unit  2  Specification.  3/4.7.7. 
Control  Room  Emergency  Air  Cleanup  and 
Pressurizafion  System  are  proposed  to  be 
revised  to  reflect  the  removal  of  the  chlorine 
detection  system  from  the  TS.  The  apjilicable 
surveillance  requirements,  and  modes  of 
applicability  from  these  specifications  are 
proposed  to  be  relocated  to  the  LRM  along 
with  the  associated  chlorine  detection  system 
TS.  In  addition,  new  actions  have  been  added 
to  the  chlorine  detection  system 
specifications  to  integrate  the  new 
requirements. 

In  addition  to  the  TS  identified  for 
relocation  by  the  NRC  in  GL  95-10.  this  LAR 
proposes  the  relocation  of  another  TS  that 
does  not  meet  the  criteria  of  10  CFR  50.36 
and  is  not  included  in  the  ISTS.  The 
additional  TS  proposed  to  be  relocated  to  the 
LRM  is  3/4.9.7  Crane  Travel  Spent  Fuel 
Storage  Pool  Building  (Unit  1  and  2). 

This  LAR  also  proposes  that  the  TS  Bases 
section  associated  with  each  of  the  TS  listed 
above  be  relocated  to  the  LRM  as  well.  The 
appropriate  TS  pages  (i.e..  LCO.  Bases.  Table 
of  Contents,  etc.)  are  revised  to  reflect  the 
removal  of  these  Specifications  and  Bases 
ft-om  the  TS. 

The  TS  and  bases  discussed  above  and 
proposed  for  relocation  will  be  moved  into 
the  BVPS  LRM.  The  Unit  1  and  Unit  2  LRM 
are  appendices  of  the  associated  unit  UFSAR. 
As  part  of  the  UFSAR  any  changes  made  to 
the  LRM  must  be  in  accordance  with  the 
provisions  of  10  CFR  50.59. 

In  addition  to  the  relocation  of  the  above 
listed  TS.  this  LAR  includes  the  removal  of 
the  "Measurement  Range"  information  from 
the  Unit  1  and  2  TS  Table  3.3-9.  Remote 
Shutdown  Panel  Monitoring  Instrumentation. 
This  design  information  is  being  moved  from 
the  TS  to  an  applicable  Updated  Final  Safety 
Analysis  Report  (UFSAR)  section.  The 
removal  of  this  detail  ft-om  the  TS  is 
consistent  with  the  level  of  detail  in  the 
corresponding  ISTS  Specification.  As  part  of 
the  UFSAR  any  changes  made  to  the 
measurement  range  information  must  be  in 
accordance  with  the  provisions  of  10  CFR 
50.59. 

LAR  1A-251/2A-121  includes  two  Bases 
enhancements.  Additional  information  is 
being  added  to  the  reactor  trip  system 
instrumentation  Bases  to  discuss  diverse  and 
anticipatoPt'  protection  features  not  credited 
in  the  accident  analyses.  The  reactor  trip 
system  instrumentation  Bases  is  also  revised 
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to  more  clearly  describe  the  source  and 
intermediate  range  neutron  flux  protection 
features  required  during  shutdown  modes. 

The  proposed  changes  include  the  addition 
of  license  numbers  to  some  of  the  TS  pages 
contained  in  this  LAR.  In  addition,  this  LAR 
contains  changes  that  update  the  format  of 
the  affected  TS  pages  and  make  editorial 
corrections.  These  changes  are  administrative 
In  nature  and  do  not  impact  the  technical 
content  of  the  affected  TS  pages. 

The  proposed  changes  regarding  the 
relocation  of  information  from  the  TS  in  this 
LAR  follow  the  guidance  provided  in  Generic 
Letter  95-10,  the  NRC  "Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power  Reactors" 
(5B  FR  39132)  dated  luly  22. 1993,  and  are 
consistent  with  the  content  of  the  ISTS.  In 
addition,  the  proposed  location  for  this 
information  (UFSAR  and  LRM)  ensures  that 
future  changes  to  the  relocated  requirements 
will  be  in  accordance  with  the  provisions  of 
10  CFR  50.59  and  that  NRC  review  and 
approval  will  be  requested  should  a  change 
to  this  information  involve  an  unreviewed 
safety  question. 

The  proposed  amendment  does  not  involve 
a  significant  increase  in  the  probability  of  an 
accident  previously  evaluated  because  no 
changes  are  being  made  to  any  accident 
initiator.  No  analyzed  accident  scenario  is 
being  changed.  The  initiating  conditions  and 
assumptions  for  accidents  described  in  the 
UFSAR  remain  as  previously  analyzed.  The 
failure  of  any  of  the  systems  or  components 
affected  by  this  LAR.  except  for  turbine 
overspeed  protection,  is  not  an  accident 
initiating  event.  Due  to  the  low  likelihood  of 
equipment  damage  or  failure  resulting  from 
turbine  missiles  generated  by  a  turbine 
overspeed  event,  assumptions  related  to  the 
turbine  overspeed  protection  system  are  not 
part  of  an  initial  condition  of  a  design  basis 
accident  or  transient. 

The  proposed  amendment  also  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  amendment  does  not  reduce 
the  current  requirements  for  the  systems  and 
components  proposed  for  relocation.  The 
amendment  only  requests  that  the 
requirements  be  retained  in  a  more 
appropriate  document.  The  systems  and 
components  proposed  for  relocation  in  this 
amendment  perform  no  active  role  in 
mitigating  a  design  basis  accident  described 
in  the  UFSAR.  The  systems  or  components 
proposed  for  relocation  are  not  part  of  the 
initial  conditions  assumed  in  a  safety 
analysis  for  a  design  basis  accident  described 
in  the  UFSAR.  In  addition,  the  affected 
systems  and  components  do  not  function  to 
actuate  anv  protective  equipment,  nor  are 
they  part  of  the  primary  success  path 
assumed  in  the  safety  analyses  to  mitigate 
any  design  basis  accident  described  in  the 
UF'SAR. 

The  bases  enhancements  included  in  this 
L/VR  are  administrative  in  nature  and  serve 
onlv  to  provide  additional  descriptive 
information.  These  changes  do  not  impact 
[)lant  safety. 

Therefore,  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  does  not  involve 
any  physical  changes  to  the  plant  or  the 
modes  of  plant  operation  defined  in 
Appendix  A  of  the  operating  license.  The 
proposed  amendment  does  not  involve  the 
addition  or  modification  of  plant  equipment 
nor  does  it  alter  the  design  or  operation  of 
any  plant  systems. 

Moving  specifications  to  the  LRM  or  design 
information  to  the  UFSAR  will  not  change 
the  physical  plant  or  the  modes  of  plant 
operation.  Whether  these  specifications  are 
located  in  the  TS  or  the  LRM  has  no  effect 
on  any  previously  evaluated  accident.  The 
relocation  of  TS  information  does  not  involve 
a  change  in  the  configuration  of  equipment 
nor  does  it  alter  the  design  or  operation  of 
plant  systems. 

Expanding  the  Bases  for  both  units  to 
discuss  additional  information  regarding  the 
protective  functions  not  credited  in  the  safety 
analysis  or  the  neutron  flux  trip  functions 
required  in  shutdown  modes  provides 
additional  information  to  enhance  the 
awareness  of  the  protective  instrumentation 
functions.  The  proposed  bases  changes  do 
not  result  in  any  adjustments  or  physical 
alteration  to  the  affected  protective 
instrumentation  functions.  The  Reactor 
Protection  System  will  continue  to  function 
as  currently  designed  and  assumed  in  the 
accident  analyses. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  depends  on  the 
maintenance  of  specific  operating  parameters 
and  systems  within  design  requirements  and 
safety  analysis  assumptions. 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
affect  the  ability  of  systems,  structures  or 
components  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility.  In  addition,  the  proposed 
amendment  does  not  affect  the  ability  of 
safety  systems  to  ensure  that  the  facility  can 
be  maintained  in  a  shutdown  or  refueling 
condition  for  extended  periods  of  time,  and 
sufficient  instrumentation  and  control 
capability  is  available  for  monitoring  and 
maintaining  the  unit  status. 

The  relocation  of  TS  requirements  and 
information  to  the  LRM  or  UFSAR  does  not 
reduce  the  requirements  for  the  affected 
systems  and  components  to  be  maintained 
operable  and  function  within  design 
requirements.  The  relocation  of  TS 
requirements  and  information  to  the  LRM 
and  UFSAR  will  allow  changes  to  this 
information  to  be  made  in  accordance  with 
the  provisions  of  10  CFR  50.59  and  continues 
to  ensure  that  NRC  review  and  approval  will 
be  requested  should  a  change  to  this 
information  involve  an  unreviewed  safety 
question. 

Expanding  the  Bases  for  both  units  to 
discuss  additional  information  regarding  the 


protective  functions  not  credited  in  the  safety 
analysis  or  the  neutron  flux  trip  functions 
required  in  shutdown  modes  provides 
additional  information  to  enhance  the 
awareness  of  the  protective  instrumentation 
functions.  The  addition  of  descriptive  text  to 
the  TS  bases  does  not  affect  the  TS 
requirements  for  the  affected  equipment  to  be 
maintained  operable  and  function  within  the 
applicable  design  requirements.  The  Reactor 
Protection  System  will  continue  to  function 
as  currently  designed  and  assumed  in  the 
accident  analyses. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  ,50. 92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licpiisep:  lay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  200.37. 

\RC  Section  Chief:  Sheri  R.  Peterson. 

Duquesne  Light  Company,  et  ai.  Docket 

Nos.  50-334  and  50-412,  Beaver  Valley 
Power  Station.  Unit  .\os   1  and  2, 
Shippingport.  Pennsylvania 

Date  of  amendment  request: 
September  20.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  standard  to  which  the  control 
room  ventilation  charcoal  and 
Supplementary  Leak  Collection  and 
Release  S\  stem  (SLCRS)  charcoal  must 
be  laboratory  tested  as  specified  in: 
Beaver  V'allev  Power  Station.  Unit  No.  1 
(BVPS-l).  Technical  Specification  (TS) 
4. 7. 7,1. I.e. 2  for  the  Control  Room 
Emergencv  Habitabilitv  Svstems:  BVPS- 
1  TS  4.7.8'.l.b.3  for  the  SLCRS;  Beaver 
Valley  Power  Station,  Unit  No.  2 
(BVPS-2).  TS  4.7.7.1.d  for  the  Control 
Room  Emergency  Air  Cleanup  and 
Pressurization  Svstem:  and  BVPS-2  TS 
4.7.8.1.b.3  for  the  SLCRS.  NRC  Generic 
Letter  99-02.  "Laboratory  Testing  of 
Nuclear-Grade  Activated  Charcoal." 
dated  lune  3,  1999.  requester!  licensees 
to  revise  their  TS  criteria  associated 
with  laboratory  testing  of  ventilation 
charcoal  to  a  valid  test  protocol,  which 
included  American  Societv  for  Testing 
Materials  (ASTM)  D3803-1989.  This 
license  amendment  request  revises  the 
charcoal  laboratorv  standard  to  follow 
ASTM  D3803-1989  for  each  BVPS  Unit. 

This  license  amendment  request  also: 
(1)  Revises  the  minimum  amount  of 
output  in  kilowatts  needed  for  the 
control  room  emergency  ventilation 
system  heaters  at  each  BVPS  Unit;  (2) 
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revises  BVPS-1  SLCRS  surveillance 
testing  criteria  to  be  consistent  with 
American  National  Standards  Institute/ 
American  Society  of  Mechanical 
Engineers  (ANSI/ASME)  N5 10-1 980, 
the  BVPS-1  control  room  ventilation 
testing,  and  the  BVPS-2  SLCRS/control 
room  ventilation  testing;  and  (3)  makes 
minor  typographical  corrections  and 
editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
^rinsideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  the  surveillance 
requirements  for  the  laboratory  testing  of 
ventilation  system  charcoal  are  consistent 
with  Generic  Letter  99-02.  The  proposed 
change  will  adopt  ASTM  D3803-1989  as  the 
laboratory  testing  standard  for  performing  the 
surveillance  associated  with  the  Control 
Room  emergency  ventilation  and  the  SLCRS 
charcoal  filters  at  each  BVPS  Unit.  Thus  this 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident  since  this  standard  provides  the 
assurance  for  continuing  to  comply  with  the 
current  BVPS  Unit  1  and  Unit  2  licensing 
basis  as  it  relates  to  the  dose  limits  of  GDC 
19  and  10  CFR  Part  100. 

The  change  in  the  control  room  emergency 
ventilation  system  heater  minimum  output  at 
both  BVPS  Units  does  not  change  the  system 
ability  to  meet  its  design  bases.  The  change 
in  the  BVPS  Unit  1  SLCRS  testing  frequency 
for  adsorber/filter  in-place  testing  and  the 
adsorber  laboratory  testing  does  not  change 
the  SLCRS  system's  abilitv  to  meet  its  design 
bases.  The  change  in  the  BVPS  Unit  1  SLCRS 
testing  frequency  for  SLCRS  air  flow 
distribution  testing  does  not  change  the 
SLCRS  system's  ability  to  meet  its  design 
bases.  Therefore,  these  changes  will  not 
increase  the  probability  of  occurrence  of  a 
postulated  accident  or  the  consequences  of 
an  accident  previously  evaluated  since  these 
systems'  ability  to  operate  as  required 
remains  unchanged. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  license  amendment  to  the 
control  room  emergencv  ventilation  system 
and  SLCRS  at  both  BVPS  Units  does  not 
change  the  way  the  system  is  operated.  The 
proposed  changes  only  involve  changes  to 
the  surveillance  testing.  These  testing 
modifications  do  not  alter  these  svstems' 
ability  to  perform  their  design  bases. 
Therefore,  these  proposed  changes  do  not 
create  the  possibility  of  a  new^  or  different 
kind  of  accident  from  any  previously 
evaluated  accident  since  the  control  room 
emergency  ventilation  sy.stem  and  SLCRS 
will  continue  to  operate  in  accordance  with 
their  previous  design  bases. 
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3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
affect  the  ability  of  system,  structures  or 
components  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility.  In  addition,  the  proposed 
amendment  does  not  affect  the  ability  of 
.safety  systems  to  ensure  that  the  facilifv  can 
be  maintained  in  a  shutdown  or  refueling 
condition  for  extended  periods  of  time. 

The  proposed  license  amendment  to  the 
control  room  emergencv  ventilation  svstem 
and  SLCRS  at  both  BVPS  Units  does  not 
change  the  way  the  system  is  operated.  The 
proposed  changes  only  involve  changes  to 
the  surveillance  testing.  These  testing 
modifications  do  not  alter  these  systems' 
ability  to  perform  their  design  bases.  The 
existing  safety  analyses  remain  bounding. 
Therefore,  the  margin  of  safety  is  not 
adversely  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

\HC  Section  Chief:  Sheri  R.  Peterson. 

Duquesne  Light  Company,  et  al.,  Docket 
\'o.  50-412,  Beaver  Valley  Power 
Station,  Unit  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request: 
September  22.  1999. 

Dpscription  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  only  extension  to  the 
sur\eillance  interval  of  Technical 
Specification  Surveillance  4.7.12.d  for 
functional  testing  of  snuhhers.  The 
proposed  extension  would  be  limited  to 
the  end  of  the  8th  refueling  outage  or 
November  30.  2000.  whichever  occurs 
sooner. 

j5os/s  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  is  for  a  one-time 
extension  to  the  surveillance  interval  for 
functional  testing  of  snubbers  specified  in 
Technical  Specification  (TS)  4. 7.12. d.  The 
proposed  change  involves  revising  the 
calendar  time  allowed  between  functional 


tests  and  would  result  in  a  maximum 
surveillance  interval  extension  of 
approximately  6.5  months. 

The  proposed  change  continues  to 
adequately  limit  plant  operation  between 
required  snubber  sur\'eillances  by  ensuring 
the  required  surveillances  are  performed  by 
November  30.  2000.  Therefore,  the  proposed 
change  continues  to  limit  snubber  wear  due 
to  vibration  and  elevated  temperatures.  The 
elevated  temperatures  and  vibration 
experienced  during  plant  operation  are  the 
primary  contributors  to  snubber  wear. 

In  addition,  snubber-testing  experience  has 
shown  that  the  historical  failure  rate  of 
snubbers  is  low.  There  have  been  seven 
refueling  outages  since  Unit  2's  startup  in 
1987.  Only  during  the  first  refueling  outage, 
2R01.  did  the  snubber  functional  test  sample 
plan  identif\'  any  inoperable  snubbers.  In  that 
outage,  seven  snubbers  tested  inoperable.  All 
failed  due  to  damage  sustained  during 
original  construction  and  startup  activities. 
Since  2R01.  no  inoperable  snubbers  were 
found  by  sample  plan  functional  testing 
performed  during  each  surveillance  interval. 
Also,  the  latest  visual  inspections  performed 
on  the  Unit  2  snubbers  (during  2R07) 
revealed  no  evidence  of  damage  or  potential 
problems  with  any  snubber. 

Due  to  the  low  incidence  of  snubber 
functional  test  failures  resulting  from  sample 
plan  testing  and  the  limited  plant  operating 
time  between  tests,  the  possibility  of  a 
snubber  failure  resulting  from  this  one-time 
surveillance  extension  is  low.  No  changes  are 
being  made  to  any  accident  initiator.  No 
analyzed  accident  scenario  is  being  changed. 
The  initiating  conditions  and  assumptions  of 
previously  analyzed  accidents  remain 
unchanged.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  a  previously  evaluated 
accident. 

This  change  does  not  involve  a  phvsical 
change  to  the  plant  and  does  not  affect  the 
acceptance  criteria  specified  in  the  TS  for 
snubber  functional  testing,  nor  does  this 
change  reduce  the  remedial  actions  required 
for  inoperable  snubbers.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  amendment  does  not  involve 
any  physical  changes  to  the  plant  or  the 
modes  of  plant  operation  defined  in 
Appendix  A  of  the  operating  license.  The 
proposed  amendment  does  not  involve  the 
addition  or  modification  of  plant  equipment 
nor  does  it  alter  the  design  or  operation  of 
any  plant  systems.  The  one-time  sur\-eillance 
interval  extension  proposed  by  this  change 
will  not  reduce  the  capability  of  the  snubbers 
to  perform  their  design  function. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  margin  of  safety  depends  on  the 
maintenance  of  specific  operating  parameters 
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and  systems  within  design  requirements  and 
safety  analysis  assumptions. 

The  proposed  amendment  does  not  involve 
revisions  to  any  safety  limits  or  safety  system 
setting  that  wrould  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
affect  the  ability  of  systems,  structures  or 
components  important  to  the  mitigation  and 
control  of  design  bases  accident  condTitions 
within  the  facility.  In  addition,  the  proposed 
amendment  does  not  affect  the  ability  of 
safety  systems  to  ensure  that  the  facility  can 
be  maintained  in  a  shutdown  or  refueling 
condition  for  extended  periods  of  time,  and 
sufficient  instrumentation  and  control 
capability  is  available  for  monitoring  and 
maintaining  the  unit  status. 

The  proposed  change  is  for  a  one-time 
extension  to  the  surveillance  interval  for 
functional  testing  of  snubbers  specified  in 
Technical  Specification  4.7. 12. d.  The 
proposed  change  continues  to  adequately 
limit  plant  operation  between  required 
snubber  surveillances  by  ensuring  the 
required  surveillances  are  performed  by 
November  30.  2000.  Therefore,  the  proposed 
change  continues  to  limit  snubber  wear  due 
to  vibration  and  elevated  temperatures.  The 
elevated  temperatures  and  vibration 
experienced  during  plant  operation  are  the 
primary  contributors  to  snubber  wear. 

In  addition,  snubber-testing  experience  has 
shown  that  the  historical  failure  rate  of 
snubbers  is  low.  There  have  been  seven 
refueling  outages  since  Unit  2's  startup  in 
1987.  Only  during  the  first  refueling  outage, 
2R01.  did  the  snubber  functional  test  sample 
plan  identify  any  inoperable  snubbers.  In  that 
outage,  seven  snubbers  tested  inoperable.  All 
failed  due  to  damage  sustained  during 
original  construction  and  startup  activities. 
Since  2R01,  no  inoperable  snubbers  were 
found  bv  sample  plan  functional  testing 
performed  during  each  surveillance  interval. 
Also,  the  latest  visual  inspections  performed 
on  the  Unit  2  snubbers  (during  2R07) 
revealed  no  evidence  of  damage  or  potential 
problems  with  any  snubber. 

This  change  does  not  involve  a  physical 
change  to  the  plant  and  does  not  affect  the 
acceptance  criteria  specified  in  the  TS  for 
snubber  functional  testing,  nor  does  this 
change  reduce  the  remedial  actions  required 
for  inoperable  snubbers.  The  snubbers  and 
systems  supported  by  the  snubbers  will 
continue  to  be  available  to  perform  their 
intended  safety  functions  during  the 
requested  extension  period. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037. 


NRC  Section  Chief:  Sheri  R.  Peterson. 

Entergy  Gulf  States.  Inc..  and  Entergy 
Operations.  Inc..  Docket  No.  50-458. 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  July  30, 
1999. 

Description  of  amendment  request: 
The  request  proposes  changes  to  the 
Technical  Specifications  (TSs)  and  the 
operating  license  to  extend  operation  of 
the  station  from  its  licensed  power  of 
2894  megawatts  thermal  (MWt)  to  the 
uprated  power  level  of  3039  MWt,  an 
increase  of  5  percent.  The  proposed 
changes  are  to  (1)  extend  the  definition 
of  rated  thermal  power  in  TS  Section  1.1 
and  the  operating  license  to  3039  MWt; 
(2)  reduce  the  thermal  power  safety 
limit  of  TSs  1.4,  2.1.1.1,  3.2.1,  3.2.2, 
3.2.3.  3.3.1.1,  3.4.3,  and  3.7.5;  (3) 
increase  the  reactor  steam  dome 
pressure  in  TS  Table  3.1.4-1,  TS  3.4.12. 
and  SR  3.5.3.3;  (4)  increase  the  control 
rod  drive  charging  water  header 
pressure  in  TSs  3.1.5,  3.9.5.  and  3.10.8; 
(5)  increase  the  standby  liquid  control 
(SLC)  system  Boron-10  enrichment  and 
concentration  criteria  in  TS  3.1.7;  (6) 
increase  the  surveillance  test  discharge 
pressure  for  the  SLC  pump  in 
surveillance  requirement  (SR)  3.1.7.7; 
(7)  increase  the  allowable  value  of  the 
reactor  vessel  steam  dome  pressure — 
high  scram  setpoint  m  TS  Table  3.3.1.1- 
1;  (8)  increase  the  allowable  value  for 
the  anticipated  transient  without 
scram — reactor  pressure  trip  reactor 
steam  dome  pressure — high  setpoint  in 
SR  3.3.4.2.4;  (9)  revise  the  safety,  relief, 
and  low  low  set  function  of  the  main 
steam  safety/relief  valves  (SRVs)  in  SRs 
3.3.6.4.3  and  3.4.4.1;  (10)  increase  the 
upper  and  lower  bounds  on  reactor 
pressure  for  the  purposes  of  performing 
reactor  core  isolation  cooling  pump  flow 
rate  surveillance  at  high  pressure  in  SR 
3.5.3.3;  (11)  increase  the  main  steam 
line  flow — high  reactor  isolation  trip  in 
TS  Table  3.3.6.1-1;  (12)  reduce  the 
thermal  power  limits  for  single  loop 
operation  in  TS  3.4.1;  (13)  increase  the 
upper  and  lower  bounds  on  reactor 
pressure  for  the  purposes  of  performing 
pressure  isolation  valve  surveillance  at 
high  pressure  in  SR  3.4.6.1;  and  (14) 
revise  the  reactor  coolant  system 
pressure/temperature  limits  in  TS  3.4.11 
(including  replacing  TS  Figure  3.4.11-1 
with  figures  for  14  and  32  effective  full 
power  years  of  operation).  Item  (9) 
includes  increasing  the  main  steam  SRV 
setpoint  tolerance  from  +0%,  -  2%  to 
[plus  or  minus]  3%  in  SR  3.4.4.1. 
Basis  for  proposed  no  significant 

hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazard.s 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  increase  in  power  level  discussed 
herein  will  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  (frequency  of  occurrence) 
of  Design  Basis  Accidents  occurring  is  not 
affected  by  the  increased  power  level,  as  the 
regulatory  criteria  established  for  plant 
equipment  (ASME  i.-\merican  Society  of 
Mechanical  Engineers)  Code.  IEEE  [Institute 
of  Electrical  and  Electronic  Engineers] 
standards,  NEMA  [National  Equipment 
Manufacturers  Association)  standards, 
Reg[ulatoryl  Guide  criteria,  etc.)  will  still  be 
complied  with  at  the  uprated  power  level.  An 
evaluation  of  the  BVVR  [boiling  water  reactor] 
probabilistic  risk  assessments  concludes  that 
the  calculated  core  damage  frequencies  will 
not  significantly  change  due  to  [the]  power 
uprate.  Scram  setpoints  (equipment  settings 
that  initiate  automatic  plant  shutdowns)  will 
be  established  such  that  there  is  no 
significant  increase  in  scram  frequency  due 
to  [the]  uprate.  No  new  challenges  to  safety- 
related  equipment  will  result  from  [the] 
power  uprate. 

The  changes  in  consequences  of 
hypothetical  accidents  which  would  occur 
from  102%  of  the  uprated  power,  compared 
to  those  previously  evaluated  from  [greater 
than  or  equal  to)  102%  of  the  original  power, 
are  in  all  cases  insignificant,  because  the 
accident  evaluations  from  [the]  power  uprate 
to  105%  of  original  power  ([approximately] 
106%  of  original  steam)  flow  will  not  result 
in  exceeding  the  NRC-appmved  acceptance 
[criteria]  limits.  The  spectrum  of  hypothetical 
accidents  and  transients  has  been 
investigated,  and  are  shown  to  meet  the 
plant's  currently  licensed  regulatory  criteria. 
In  the  area  of  core  design,  for  example,  the 
fuel  operating  limits  such  as  Maximum 
.Average  Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  and  Safety  Limit  Minimum 
Critical  Power  Ratio  (SLMCPR)  are  .still  met 
at  the  uprated  power  level,  and  fuel  reload 
analyses  will  show  plant  transients  meet  the 
criteria  accepted  bv  the  NRC  as  specified  in 
N'EDO-24011.  -GESTAR  11".  Challenges  to 
fuel  or  ECCS  [emergency  core  cooling 
svstem]  performance  are  evaluated,  and 
shown  to  still  meet  the  criteria  of  10  CFR 
50,46  and  Appendix  K  [to  10  CFR  50], 
(Section  4. .3  above,  and  Regulatory  Guide 
1.70  and  I'SAR  [Updated  Safety  Analysis 
Report]  Section  6, .3), 

Challenges  to  the  f:ontainment  have  been 
evaluated,  and  the  containment  and  its 
associated  cooling  systems  will  continue  to 
meet  10  CFR  50  Appendix  A  [General  Design 
Criteria]  Criterion  38.  Long  Term  Cooling, 
and  Criterion  50.  Containment. 

Radiological  release  events  (accidents) 
have  been  evaluated,  and  shown  to  meet  the 
guidelines  of  10  CFR  100  (Regulatory  Guide 
1,70  &  USAR  Chapter  15). 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 


Federal  Register/ Vol.  64.  No.  221 /Wednesday.  Novembpr   1".  1999/Notices 


62713 


As  summarized  below,  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Equipment  that  could  be  affected  by  (the! 
power  uprate  has  been  evaluated.  No  new 
operating  mode,  safety-related  equipment 
lineup,  accident  scenario,  or  equipment 
failure  mode  was  identified.  The  full 
spectrum  of  accident  considerations  defirred 
in  Regulatory  Guide  1.70  have  been 
evaluated  and  no  new  or  different  kind  of 
accident  has  been  identified.  [The  power) 
Uprate  uses  already  developed  technology, 
and  applies  it  within  the  capabilities  of 
already  existing  plant  equipment  in 
accordance  with  presently  existing  regulatory 
criteria  to  include  NRC  approved  codes, 
standards,  and  methods.  GE  [General 
Electric]  has  designed  BVVRs  of  higher  power 
levels  than  the  uprated  power  of  any  of  the 
currently  operating  BVVR  fleet  and  no  new 
power  dependent  accidents  have  been 
identified. 

The  Technical  Specification  changes 
needed  to  implement  [the]  power  uprate 
require  some  small  adjustments,  but  no 
change  to  the  plant's  physical  configuration. 
All  changes  have  been  evaluated,  and  are 
acceptable. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  calculated  loads  on  all  affected 
structures,  systems  and  components  will 
remain  within  their  design  allowables  for  all 
design  basis  event  categories.  No  NRC 
acceptance  criteria  will  be  exceeded.  Only 
some  design  and  operational  margins  are 
affected  by  [the]  power  uprate.  The  margins 
of  safety  originally  designed  into  the  plant 
are  not  affected  by  [the]  power  uprate. 
Because  the  plant  configuration  and  reactions 
to  transients  and  hypothetical  accidents  will 
not  result  in  exceeding  the  presently 
approved  NRC  acceptance  limits,  [the]  power 
uprate  (  an  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  for  the  power  uprate. 

Although  not  required  for  the  power 
uprate.  the  licensee  also  requested  a 
change  to  technical  specifications  to 
increase  the  main  steam  SRV  setpoint 
tolerance  from  +0%,  -  2%  to  [plus  or 
minus]  .3%.  However,  the  licensee's  no 
significant  hazards  consideration  for  the 
power  uprate  does  not  expressly  address 
the  change  to  the  SRV  setpoint 
tolerance.  Therefore,  the  NRC  staffs 
review  of  this  change  is  presented 
below: 

(1)  Will  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  main  steam  SRV's  safety  function 
lift  setpoints  are  tested  in  accordance 
with  ASME  Code  requirements  and  the 
licensee's  inservice  testing  program.  The 
setpoint  tolerance  determines  whether 


the  SR\'  passes  or  fails  the  sur\'eillance 
requirement  and  if  additional  valves  are 
to  be  tested.  Notwithstanding  the  results 
of  the  safety  function  lift  setpoint  test, 
if  the  measured  value  is  outside  a 
tolerance  of  [plus  or  minus)  1%,  the 
valve  is  reset  to  within  [plus  or  minus] 
1%  of  the  design  lift  setpoint.  Therefore, 
the  change  to  the  SRV  setpoint  tolerance 
does  not  affect  the  performance  of  any 
structure,  system,  or  component  in  the 
plant  and  does  not  affect  the  operation 
of  the  plant.  Accordingly,  the  change 
will  not  significantly  increase  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Will  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  setpoint  tolerance  change  does 
not  alter  tlie  function  of  the  valves'  over- 
pressure protection  features,  and  the 
release  of  steam/water  through  the  SRVs 
is  addressed  in  previously  evaluated 
accident  analysis.  Therefore,  the  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Will  the  changes  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  change  only  affects  whether  a 
SRV  passes  or  fails  its  safety  function 
surveillance  requirement,  as  well  as  the 
total  number  of  valves  to  be  tested. 
Regardless  the  outcome  of  these  tests, 
all  valves  tested  will  be  returned  to 
within  [plus  or  minus]  1%  of  the  design 
lift  setpoint  The  2%  nominal  "as-left" 
tolerance  span  is  effectively  the  same 
tolerance  span  as  specified  in  the 
current  technical  specifications.  As  a 
result,  there  is  no  significant  reduction 
in  a  margin  of  safety. 

Therefore,  based  on  its  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.q2{c)  are  satisfied,  and  the  NRC 
staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 
Wetterhabn.  Esq..  Winston  &  Strawn, 
1400  L  Street.  NW  .  Washington.  DC 
20005. 

\'RC  Section  Chief:  Robert  A.  Gramm. 

Entergy  Operations,  Inc..  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  March  3, 
1999. 

Description  of  amendment  request: 
Entergy  Operations,  Inc.  (licensee)  has 
proposed  to  revise  Final  Safety  Analysis 
Report  (FSAR)  Section  9.5.4.l'.  "Diesel 
Generator  Fuel  Oil  Storage  and  Transfer 
Systems."  The  revision  will  change  this 
section  of  the  FSAR  to  explicitly  list  the 


Waterford  Steam  Electric  Station.  Unit  3 
(Waterford  3)  deviations  from  the 
guidance  described  in  American 
National  Standards  Institute  (ANSI) 
N195-1976,  'Fuel  Oil  Storage  System 
for  Standby  Diesel  Generator.  '  The 
licensee  determined  that  these  proposed 
changes  require  Nuclear  Regulatory 
Commission  staff  approval  prior  to 
implementation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  revises  the  Waterford 
3  FSAR  to  match  the  current  design  of  the 
Waterford  3  fuel  oil  storage  and  transfer 
system.  The  change  effectively  requests 
deviations  from  portions  of  ANSI  N195- 
1976.  None  of  these  changes  significantly 
increases  the  probability  of  an  accident 
because  the  Emergency  Diesel  Generator 
(EDG)  fuel  oil  system  is  not  an  initiator  of 
any  analyzed  event.  There  are  no  accidents 
analyzed  in  the  Final  Safety  Analysis  Report 
(FSAR)  that  are  initiated  by  the  systems  or 
components  affected  by  these  changes. 

The  deviation  from  ANSI  N195-1976. 
which  allows  less  than  the  ANSI  Standard 
recommended  volume  to  be  stored  in  the 
existing  EDG  Fuel  Oil  Storage  Tanks  (FOSTs) 
A  and  B,  will  not  significantly  increase  the 
consequences  of  an  accident.  Waterford  3 
contains  at  least  seven  days  of  fuel  oil  in  each 
FOST.  Although  the  Waterford  3  FOSTs  do 
not  contain  a  10%  margin,  there  are 
numerous  diesel  fuel  oil  vendors  nearby  from 
which  to  obtain  fuel  oil.  Waterford  3  also  has 
the  capability  to  transport  EDG  fuel  oil  from 
vendors  by  tanker  truck,  train,  or  barge.  This 
situation  ensures  that  Waterford  3  will  have 
fuel  oil  readily  available  when  there  is  a  need 
for  replenishment.  Waterford  3  does  not  store 
the  additional  amount  of  fuel  oil  required  for 
testing.  A  previous  Technical  Specification 
(TS)  Amendment  addressed  the  Waterford  3 
FOSTs  not  containing  enough  fuel  oil  for 
testing.  However,  an  exception  to  this 
requirement  was  previously  approved  in  TS 
Amendment  92. 

The  request  for  deviation  from  the  ANSI 
N195-1976  requirement  for  the  feed  tank 
suction  to  be  from  above  the  bottom,  will  not 
increase  the  consequences  of  any  accident. 
Previous  operating  experience  at  Waterford  3 
has  shown  that  since  initial  startup  there 
have  not  been  any  water  or  filter  blockage 
problems  attributed  to  the  bottom  suction 
from  the  feed  tank.  The  fuel  oil  in  each  feed 
tank  is  replenished  every  31  days  during  the 
EDG  monthly  Surveillance  Requirement  (SR). 
Blockage  problems  are  further  minimized 
because  testing  the  FOSTs  for  particulates  is 
performed  with  a  more  conservative  filter 
size  than  installed  on  the  EDG  engine  (O.S 
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microns  versus  5  microns).  Also,  TS 
Sur\'eillances  require  water  and  sediment 
content  to  be  verified  and  if  water  is  present, 
for  it  to  be  removed. 

The  request  for  deviation  from  the  ANSI 
N195-1976  requirement  for  the  feed  tank 
overflow  to  discharge  to  the  POST  will  not 
increase  the  consequences  of  any  accident. 
The  feed  tank  is  equipped  with  design 
features  to  ensure  fuel  oil  is  not  depleted  due 
to  over-filling  the  feed  tank.  The  feed  tank 
contains  a  high  level  switch  that  stops  the 
transfer  pump  upon  indication  of  high  level 
and  a  high  level  alarm  that  alerts  the  Control 
Room  of  high  level  in  the  tank.  A  failure  of 
both  the  feed  tank  high  level  switch  and  high 
level  alarm  occurring  simultaneously  is  very 
remote  These  measures  will  not  prevent  the 
loss  of  some  fuel  oil;  however,  two  failures 
would  have  to  occur  to  prevent  the  Control 
Room  from  being  notified.  Even  if  one  EDG 
FO.ST  were  depleted  because  of  the  above 
failures,  the  other  EDG  POST  would  be 
available  to  ensure  seven  days  of  fuel  oil  for 
one  EDG 

The  request  for  deviation  from  the  ANSI 
N195-1976  requirement  to  have  one  pressure 
indicator  located  in  the  discharge  of  the  fuel 
oil  transfer  pump  will  not  increase  the 
consequences  of  any  accident.  A  pressure 
indicator  on  the  discharge  of  the  transfer 
pump  could  indicate  performance 
degradation  of  the  pump;  however,  the 
Waterford  3  transfer  pumps  are  designed  for 
automatic  operation.  If  a  failure  of  the 
transfer  pump  occurred,  indication  would 
appear  in  the  Control  Room  via  the  alarm  for 
low  feed  tank  level.  The  alarm  for  low  feed 
tank  level  is  adequate  to  alert  the  Control 
Room  of  a  transfer  pump  malfunction.  If  a 
transfer  pump  were  to  malfunction,  the  other 
transfer  pump  would  be  available  to  deliver 
fuel  oil  to  operate  one  EDG  for  at  least  seven 
davs   .■X.SME  Section  XI  testing  is  performed 
on  the  transfer  pump  once  per  quarter 
(temporary  pressure  instrumentation  is 
installed  on  the  discharge  of  the  pump  to 
measure  pump  differential  pressure)  to  verify 
that  pump  performance  has  not  degraded.  In 
addition,  the  transfer  pumps  are  functionally 
tested  every  month  during  routine  testing  of 
theED(;s 

The  requested  deviations  from  ANSI 
N 195- 1976  do  not  affect  the  consequences  of 
an  accident  because  none  of  the  requested 
deviations  will  prevent  the  EDG  from  having 
seven  days  of  fuel  oil  available  (without 
multiple  failures)  Therefore,  the  EDG  fuel  oil 
system  will  perform  as  required  to  provide 
sufficient  fuel  oil  to  the  EDG  to  mitigate  the 
consequences  of  design  basis  accidents. 

Therefore,  based  on  all  the  above,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

Response;  No. 

The  proposed  change  revises  the  Waterford 
^  PSAR  to  match  the  current  design  of  the 
Waterford  3  fuel  oil  storage  and  transfer 
system.  This  change  is  a  change  to  a 


commitment,  and  has  no  [a)ffect  on  the 
current  diesel  fuel  oil  storage  system  or  how 
it  is  operated,  nor  does  it  [alffect  any  other 
safety  systems  or  components,  or  the  way  the 
plant  is  operated.  The  change  does  not  affect 
any  accident  analysis  assumptions  (including 
a  loss  of  offsite  power)  or  accident  analysis 
conclusions.  Therefore,  the  proposed  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  revises  the  Waterford 
3  FSAR  to  match  the  current  design  of  the 
Waterford  3  fuel  oil  storage  system.  Although 
Waterford  3  deviates  from  certain  ANSI 
N195-1976  requirements,  these  deviations  do 
not  result  in  any  changes  to  the  fuel  oil 
storage  system  or  accident  analyses.  The 
deviations  do  not  affect  the  ability  of  any 
safety  systems  required  to  protect  the 
multiple  barriers.  No  accident  mitigatiors  are 
affected  by  the  change  because  the  amount  of 
available  fuel  oil  has  not  changed.  As  a 
result,  the  proposed  deviations  will  not  cause 
a  significant  decrease  in  the  margin  of  safety 
or  prevent  Waterford  3  from  safely  shutting 
down.  The  result  of  using  Probabilistic  Safety 
Assessment  techniques  conclude  that 
increasing  the  fuel  oil  storage  capacity  at 
Waterford  3  to  comply  with  the  ANSI 
requirements  has  no  risk  significance.  The 
specific  [alffects  of  the  deviations  on  the 
margin  of  safety  are  addressed  below. 

The  current  TS  for  stored  EDG  fuel  oil 
ensures  there  is  sufficient  fuel  oil  to  operate 
one  EDG  for  seven  days  assuming  the  worst 
case  single  active  or  passive  failure.  Fuel  oil 
is  readily  available  due  to  the  number  of 
vendors  in  the  vicinity  of  Waterford  3. 
Waterford  3  is  also  capable  of  replenishing 
EDG  fuel  oil  via  tanker  truck,  train,  or  barge. 
Therefore,  this  change  does  not  affect  the 
supply  of  EDG  fuel  oil  being  maintained  at 
Waterford  3.  This  supply  of  fuel  oil  is 
sufficient  to  power  the  ESP  systems  required 
to  mitigate  design  basis  accidents.  A  previous 
TS  Amendment  addressed  the  Waterford  3 
FOSTs  not  containing  enough  fuel  oil  for 
testing. 

The  current  feed  tank  design  with  the 
suction  from  the  bottom  instead  of  on  the 
side  as  required  by  ANSI  N195-1976  will  not 
significantly  decrease  the  margin  of  safety. 
Waterford  3  has  not  experienced  particulate 
or  water  accumulation  in  the  feed  tanks.  The 
fuel  oil  in  the  tank  is  essentially  turned-over 
every  31  days  during  the  EDG  monthly  SR. 
and  TS  Surveillances  ensure  water  and 
sediment  content  are  verified.  Additionally. 
particulate  testing  is  performed  on  the  EDG 
FOSTs  using  a  test  filter  with  a  smaller 
micron  size  than  is  on  the  engine.  This  will 
assure  the  EDG  engine  is  not  subject  to 
failures  due  to  particulate  or  water 
accumulation  in  the  feed  tanks. 

The  request  for  deviation  from  the  ANSI 
N195-1976  requirement  for  the  feed  tank 
overflow  to  discharge  to  the  POST  will  not 
significantly  decrease  the  margin  of  safety. 
The  feed  tank  is  equipped  with  two  safety 
measures  that  would  have  to  fail  in  order  to 


allow  a  loss  of  EDG  fuel  oil  due  to  over-filling 
a  feed  tank.  A  failure  of  these  safety  measures 
(high  level  switch  to  stop  the  transfer  pump 
and  a  high  level  alarm  in  the  feed  tank) 
occurring  simultaneously  is  very  remote. 

The  request  for  deviation  from  ANSI 
N195-1976  to  have  one  pressure  indicator 
located  at  the  discharge  of  the  fuel  oil 
transfer  pump  will  not  significantly  decrease 
the  margin  of  safety.  A  pressure  indicator  on 
the  discharge  of  the  transfer  pump  could 
indicate  performance  degradation  of  the 
pump.  If  a  failure  of  the  transfer  pump 
occurred,  indication  would  appear  in  the 
Control  Room  via  the  alaim  for  low  feed  tank 
level.  The  alarm  for  low  feed  tank  is  adequate 
to  alert  the  control  room  of  a  transfer  pump 
malfunction.  However,  if  the  transfer  pump 
were  to  malfunction,  the  other  transfer  pump 
would  be  available  to  deliver  fuel  oil  to 
operate  one  EDG  for  at  least  seven  days. 
ASME  Section  XI  testing  is  performed  on  the 
transfer  pump  once  per  quarter  (temporary 
pressure  instrumentation  is  installed  on  the 
discharge  of  the  pump  to  measure  pump 
differential  pressure)  to  verify  that  pump 
performance  has  not  degraded.  In  addition, 
the  transfer  pumps  are  functionally  tested 
every  month  during  routine  testing  of  the 
EDGs. 

Therefore,  based  on  all  the  above,  the 
proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  hased  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esquire,  Winston  &  Strawn  1400  L 
.Street  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Robert  A.  Gramm. 

PECO  Energy  Company,  Docket  Nos. 
50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
September  27,  1999. 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  (TSs),  if  approved,  will 
clarif\'  several  administrative 
requirements,  delete  redundant 
requirements,  and  correct  typographical 
errors.  These  revisions  affect  TS 
Sections  3.8.3,1,  3,8.3.2,  6.2.2,  6.5.1.2, 
6.8.2,  6.9.1.5,  and  6.9.1.6. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91{a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 

evaluated. 

The  changes  are  administrative  in  nature 
and  do  not  impact  the  operation,  physical 
configuration,  or  hjnction  of  plant  equipment 
or  systems.  The  changes  do  not  impact  the 
initiators  or  assumptions  of  analyzed  events, 
nor  do  they  impact  mitigation  of  accidents  or 
transient  events  Therefore,  these  changes  do 
not  increase  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  alter  plant 
configuration,  require  that  new  equipment  be 
installed,  alter  assumptions  made  about 
accidents  previously  evaluated,  or  impact  the 
operation  or  function  of  plant  equipment. 
Therefore,  these  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  involve  anv  physical 
changes  to  plant  structures,  systems,  or 
components  (SSCs),  or  the  manner  in  which 
these  SSCs  are  operated,  maintained, 
modified,  tested,  or  inspected.  The  proposed 
changes  do  not  involve  a  change  to  any  safety 
limits,  limiting  safety  system  settings, 
limiting  conditions  of  operation,  or  design 
parameters  for  any  SSC.  The  proposed 
changes  do  not  impact  any  safety  analysis 
assumptions  and  do  not  involve  a  change  in 
initial  conditions,  system  response  times,  or 
other  parameters  affecting  any  accident 
analysis.  Therefore,  these  changes  do  not 
involve  any  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Attorney  for  licensee:  f.VV.  Durham. 
St.,  Esquire,  Sr,  V.P.  and  General 
Counsel,  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101 

NBC  Section  Chief:  James  W.  Clifford. 

Southern  Xuclear  Operating  Company, 
Inc.,  Georgia  Power  Company. 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority-  of  Georgia. 
City  of  Dahon.  Georgia.  Docket  Nos.  50- 
321  and  50-366.  Edwin  1.  Hatch  Nuclear 
Plant.  Units  1  and  2,  Appling  County, 
Georgia 

Date  of  amendment  request:  October 
1,  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  minimum  fuel  oil  level  for  the 
diesel  generator  day  tanks  in 
Surveillance  Requirement  3,8.1  3  and 
would  change  the  acceptable  fuel  oil 


level  storage  band  in  Required  Action 
Statement  B  of  Limiting  Condition  for 
Operation  3.8.3. 

Basi.'^  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  diesel  generators  are  designed  to 
supply  power  to  the  emergency  systems 
needed  to  mitigate  the  consequences  of 
design  basis  accidents  such  as  LOCA/LOSP 
[loss-of-coolant  accident/loss-of-offsite 
power].  They  (the  diesel  generators)  do  not 
function  to  prevent  accidents.  Reducing  the 
level  requirement  in  the  day  tanks  and 
raising  the  level  requirement  in  the  fuel  oil 
storage  tanks  will  therefore  not  increase  the 
probability  of  occurrence  of  a  LOCA/LOSP 
event.  Furthermore,  this  proposed  change 
does  not  affect  any  other  system  or  piece  of 
equipment  designed  to  prevent  the 
occurrence  of  any  other  design  basis  accident 
or  transient.  Therefore,  reducing  the  required 
level  in  the  day  tanks  and  raising  the  level 
in  the  fuel  oil  storage  tanks  will  not  increase 
the  probability  of  occurrence  of  any 
previously  evaluated  accident  or  transient. 

The  consequences  of  previously  evaluated 
events  will  not  be  significantly  increased 
because,  with  the  500-gallon  day  tank 
requirement  and  the  increased  storage  tank 
supply,  ample  fuel  will  be  available  to 
supply  the  diesel  generators  for  the  duration 
of  a  LOCA/LOSP  event  or  a  station  blackout 
event.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  are  not 
increased  by  this  modification. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Lowering  TS  SR  3.8.1.3  from  [greater  than 
or  equal  to]  900  gallons  to  [greater  than  or 
equal  to]  500  gallons  and  raising  TS  SR 
3.8.3.1  from  [greater  than  or  equal  to]  33,000 
gallons  to  [greater  than  or  equal  to]  33,320 
gallons  will  have  no  impact  on  the  normal  or 
emergency  operation  of  the  diesel  generator 
and  its  support  systems.  For  example,  diesel 
generator  transfer  pumps  and  supply  tank 
transfer  pumps  will  continue  to  perform  as 
necessary  to  insure  an  adequate  supply  in  the 
respective  tanks  for  accident  mitigation. 

As  a  result,  since  no  new  unanalyzed 
modes  of  operation  are  introduced,  the 
possibility  of  a  new  or  different  type  of 
accident,  from  any  previously  evaluated  is 
not  introduced. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  Bases  for  TS  SR  3.8.1.3  states  that  the 
day  tank  must  carry  enough  fuel  oil  to 
provide  for  one  hour  of  operation,  plus  a  10 
percent  margin.  This  requirement  is  based  on 
.^^■SI  N195-1976  (Section  6,1). 

The  present  900-gallon  requirement  in  the 
present  Technical  Specifications  provides  for 
3,5  hours  of  continuous  operation.  Reducing 


the  volume  requirement  to  500  gallons  will 
continue  to  provide  ample  margin  above  the 
1-hour  requirement.  In  fact,  500  gallons  in 
the  day  tank  provides  for  1.89  hours  of 
continuous  operation. 

The  Bases  for  TS  SR  3,8.3.1  states  that  the 
fuel  in  the  storage  tanks  (33,000  gallons) 
alone  is  sufficient  to  account  for  seven  days 
of  continuous  operation.  This  is  true  for 
33,000  gallons  of  usable  fuel.  However,  each 
storage  tank  contains  approximately  1.438 
gallons  of  unusable  fuel.  Additionally,  part  of 
the  current  design  bases  for  the  emergency 
diesel  generators  is  the  ability  to  run  four  of 
the  five  diesels  continuously  for  seven  days 
at  a  load  of  3250  kW.  With  500  gallons  in 
each  of  the  four  diesels  day  tanks  and  33.320 
gallons  in  each  of  the  five  storage  tanks,  the 
system  is  capable  of  running  continuously  for 
7  days.  Ample  onsite  fuel  capacity  remains 
to  operate  the  diesels  continuously  for  a 
longer  period  than  required  to  replenish  the 
supply  from  outside  sources.  For  the  above 
reasons,  the  meirgin  of  safety  is  not 
significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
CityofDaJton.  Georgia.  Docket  No.  50- 
321.  Edwin  I.  Hatch  Nuclear  Plant.  Unit 
1,  Appling  County,  Georgia 

Date  of  amendment  request:  October 
15,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Safety  Limit  Minimum 
Critical  Power  Ratios  (SLMCPR)  in 
Technical  Specification  (TS)  2.1.1,2  to 
reflect  results  of  a  cycle-specific 
calculation  performed  for  Unit  1 
Operating  Cycle  19,  The  calculation  was 
done  using  the  new  NRC-approved 
methodology  for  determining  SLMCPRs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  The  proposed  Technical  Specification 
changes  do  not  involve  a  significant  increase 
in  the  probability  of  an  accident  previously 
evaluated. 

The  derivation  of  the  revised  SLMCPRs  for 
Plant  Hatch  Unit  1  Cycle  19  for  incorporation 
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into  the  TS,  and  their  use  to  determine  cycle- 
specific  thermal  limits,  have  been  performed 
using  NRC-approved  methods  and 
procedures.  The  procedures  incorporate 
cvcle-specific  parameters  and  reduced  power 
distribution  uncertainties  in  the 
delermination  of  the  lower  value  for 
SLMCPRs  These  calculations  do  not  change 
the  method  of  operating  the  plant  and  have 
no  effect  on  the  probability  of  an  accident 
initiating  event  or  transient. 

The  basis  of  the  MCPR  Safety  Limit  is  to 
ensure  no  mechanistic  fuel  damage  is 
calculated  to  occur  if  the  limit  is  not  violated. 
The  new  SLMCPRs  preserve  the  existing 
margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated 

2  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

The  proposed  changes  result  only  from  a 
revised  method  of  analysis  for  the  Unit  1 
Cycle  19  core  reload.  These  changes  do  not 
involve  any  new  method  for  operating  the 
facility  and  do  not  involve  any  facility 
modifications.  No  new  initiating  events  or 
transients  result  from  these  changes. 
Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
Icind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 
SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures  which  are 
in  accordance  with  the  current  fuel  design 
and  licensing  criteria.  The  SLMCPRs  remain 
high  enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity. 

Therefore,  the  proposed  TS  changes  do  not 
mvolve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ernest  L,  Blake, 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 


Southern  Nuclear  Operating  Company. 
Inc..  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia. 
City  ofDalton,  Georgia,  Docket  No.  50- 
366.  Edwin  I.  Hatch  Nuclear  Plant.  Unit 
2,  Appling  County,  Georgia. 

Date  of  amendment  request:  October 
15,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Safety  Limit  Minimum 
Critical  Power  Ratios  (SLMCPR)  in 
Technical  Specification  (TS)  2.1.1.2  to 
reflect  results  of  a  cycle-specific 
calculation  performed  for  Unit  2 
Operating  Cycle  16.  The  calculation  was 
performed  using  the  new  NRC-approved 
methodology  for  determining  SLMCPRs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  Technical  Specification 
changes  do  not  involve  a  significant  increase 
in  the  probability  of  an  accident  previously 
evaluated. 

The  derivation  of  the  revised  SLMCPRs  for 
Plant  Hatch  Unit  2  Cycle  16  for  incorporation 
into  the  TS,  and  their  use  to  determine  cycle- 
specific  thermal  limits,  have  been  performed 
using  NRC-approved  methods  and 
procedures.  The  procedures  incorporate 
cycle-specific  parameters  and  reduced  power 
distribution  uncertainties  in  the 
determination  of  the  lower  value  for 
SLMCPRs.  These  calculations  do  not  change 
the  method  of  operating  the  plant  and  have 
no  effect  on  the  probability  of  an  accident 
initiating  event  or  transient. 

The  basis  of  the  MCPR  Safety  Limit  is  to 
ensure  no  mechanistic  fuel  damage  is 
calculated  to  occur  if  the  limit  is  not  violated. 
The  new  SLMCPRs  preserve  the  existing 
margin  to  transition  boiling  and  the 
probability  of  fuel  damage  is  not  increased. 
Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  dues  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  result  only  from  a 
revised  method  of  analysis  for  the  Unit  2 
Cycle  16  core  reload.  These  changes  do  not 
involve  any  new  method  for  operating  the 
facility  and  do  not  involve  any  facility 
modifications.  No  new  initiating  events  or 
transients  result  from  these  changes. 
Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 


SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures  which  are 
in  accordance  with  the  current  fuel  design 
and  licensing  criteria.  The  SLMCPRs  remain 
high  enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

.4ttorney/or/jcensee:  Ernest  L.  Blake, 
fr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC. 

NRC  Section  Chief:  Richard  L.  Emch, 
Jr. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station. 
Vernon,  Vermont 

Date  of  amendment  request:  October 
18,  1999. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  activated  charcoal  testing 
methodology  in  accordance  with  the 
guidance  provided  in  NRC  Generic 
Letter  99-02,  "Laboratory  Testing  of 
Nuclear  Grade  Activated  Charcoal." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significaBt  hazards 
consideration  which  is  presented  below: 

1.  Will  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  Standby  Gas  Treatment  (SBGT)  system 
is  used  to  support  mitigation  of  the 
consequences  of  postulated  accidents.  The 
SBGT  system  is  not  considered  an  initiator  of 
any  analyzed  accident.  There  is  no  change  in 
function  or  operation  of  the  system.  The 
proposed  change  only  revises  the  charcoal 
laboratory  testing  protocol  to  a  more  current 
standard  that  is  more  reliable,  accurate  and 
conservative.  The  change  in  relative 
humidity  proposed  is  likewise  in  accordance 
with  accepted  guidance  and  reflective  of  the 
Vermont  Yankee  system  configuration,  which 
utilizes  heaters  to  reduce  the  incoming 
humidity.  The  change  in  iodide  removal 
efficiency  is  also  more  conservative 

Thus,  the  probability  or  consequences  of 
previously  analyzed  accidents  is  not 
significantly  increased, 

2.  Will  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 
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This  change  does  not  affect  the  design  or 
mode  of  operation  of  any  plant  system, 
structure  or  component.  No  physical 
alteration  of  plant  structures,  systems  or 
components  is  involved  and  no  new  or 
different  equipment  will  be  installed.  The 
proposed  change  only  modifies  the 
laboratory  testing  protocol  and  acceptance 
criteria  to  a  more  currently  accepted 
standard. 

Thus,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  (kind  of] 
accident  from  those  previously  evaluated. 

3.  The  operation  of  Vermont  Yankee 
Nuclear  Power  Station  in  accordance  with 
the  proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  in  laboratory  test 
protocol  do  not  adversely  affect  the  operation 
of  any  systems,  structures  or  components.  In 
fact,  adopting  the  newer  test  standard  will 
provide  greater  assurance  that  the  charcoal 
will  perform  its  intended  function  of 
accident  consequence  mitigation. 

Thus,  the  proposed  change  does  not 
significantly  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
ri'vipvv.  if  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invoh'es  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mt.  David  R. 
Lewis.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

\'ermont  Yankee  Nuclear  Power 
Corporation.  Docket  No.  50-271. 
I'ermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request:  October 
21.  1999. 

Description  of  amendment  request: 
The  proposed  amendment  makes 
fxiitoria!  and  administrative  changes  to 
the  Technical  Specifications  (TSs)  by 
correcting  two  administrative  errors  and 
changing  the  designation  of  a  TS- 
referenced  figure.  These  changes  do  not 
materially  change  the  meaning  or 
application  of  any  TS  requirement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.■\s  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Will  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  are  administrative 
or  editorial  in  nature  and  do  not  involve  anv 
physical  changes  to  the  plant.  The 
administrative  changes  do  not  materially 
affect  any  existing  technical  requirement  and 
do  not  reduce  the  actions  that  are  currently 


taken  to  ensure  operability  of  plant 
structures,  systems  or  components. 

The  changes  correct  past  administrative 
errors  and  change  a  reference  in  the 
Technical  Specifications  and  do  not  revise 
the  methods  of  plant  operation  which  could 
increase  the  probability  or  consequences  of 
previously  evaluated  accidents.  No  new 
modes  of  operation  are  introduced  by  the 
proposed  changes  such  that  a  previously 
evaluated  accident  is  more  likely  to  occur  or 
more  adverse  consequences  would  result. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

These  changes  are  administrative  in  natiu-e^ 
and  do  not  affect  the  operation  of  any 
systems  or  components,  nor  do  they  involve 
any  potential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 
There  are  no  changes  to  the  design 
assumptions,  conditions,  configuration  of  the 
facility,  or  the  manner  in  which  the  plant  is 
operated  and  maintained. 

The  changes  do  not  affect  assumptions 
contained  in  plant  safety  analyses  or  the 
physical  design  and/or  modes  of  plant 
operation.  Consequently,  no  new  failure 
mode  is  introduced  due  to  the  administrative 
changes. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  Vermont  Yankee. 

3.  Will  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  are  no  changes  being  made  to  the 
Technical  Specification  safety  limits  or  safety 
system  settings.  The  operating  limits  and 
functional  capabilities  of  systems,  structures, 
and  components  are  unchanged  as  a  result  of 
these  administrative  changes.  These 
proposed  changes  do  not  affect  any 
equipment  involved  in  potential  initiating 
events  or  safety  limits.  There  is  no  change  to 
the  basis  for  any  Technical  Specification  that 
is  related  to  the  establishment  of.  or  the 
maintenance  of.  a  nuclear  safety  margin. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reiluction  Ln  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  in\()ives  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant  (PBNP).  Units  1 
and  2,  Tout?  of  Two  Creeks.  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  October 
5.  1999. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
changes  to  the  Technical  Specifications 
(TSs)  that  are  necessary  to  eliminate 
inconsistencies  in  the  TSs  pertaining  to 
decay  heat  removal  requirements  (TSs 
15.3.1.A.3.  15.3.3.A,  and  15.3.3.C).  An 
additional  change  to  the  requirements  in 
TS  15. 3.1. A. 4  for  pressurizer  safety 
valve  operability  is  also  proposed  to 
provide  appropriate  coordination  with 
low  temperature  overpressure 
protection  requirements.  Bases  revisions 
are  provided  consistent  with  the 
proposed  amendments  and  to 
administratively  correct  references 
related  to  accumulator  operability  in  the 
Bases  for  TS  15.3.3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Technical  Specifications  15. 3.1. A. 3, 
15.3.3.A.3  and  15.3.3.C  are  all  interrelated  in 
that  they  each  provide  direction  for  required 
decay  heat  removal  capability,  either  directly 
or  indirectly  by  providing  requirements  for 
both  support  and  supported  systems.  TS 
15. 3.1. A. 3  provides  requirements  for  the 
operation  of  the  reactor  coolant  system  loops, 
steam  generators,  reactor  coolant  pumps  and 
residual  heat  removal  loops  as  necessary  to 
support  decay  heat  removal  from  a  shutdown 
unit.  TS  15. 3. 3. A  provides  requirements  for 
operation  of  the  high  head  safety  injection 
and  low  head  residual  heat  removal  system. 
Specifically,  TS  15.3.3.A.3  provides 
requirements  for  inoperability  of  the  residual 
heat  removal  system  which  accounts  for  the 
dual  purpose  of  injection  and  decay  heat 
removal.  TS  15.3.3.C.2  provides  requirements 
for  operation  of  the  Component  Cooling 
Water  System,  a  primary  support  system  for 
both  Residual  Heat  Removal  System  and 
Reactor  Coolant  Pump  operation.  The 
proposed  Specifications  require  redundancy 
of  decay  heat  removal  and  require  placing  the 
plant  in  a  safe  condition,  maximizing  the 
availability  of  decay  heat  removal  methods 
when  redundancy  is  lost.  Appropriate 
allowances  and  actions  are  required  to  ensure 
uniform  mixing  of  boron  for  reactivity 
control  with  the  unit  shutdown  and  provide 
for  appropriate  allowances  to  facilitate 
surveillance  testing,  and  refueling  operations. 
The  time  limits  placed  on  all  actions  are 
consistent  with  safe  operations,  industry  and 
NRC  guidance.  Therefore  the  probability  of  a 
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lo>s  uf  shutdown  cooling  or  loss  of 
subtooling;  or  a  loss  of  shutdown  reactivity 
control  is  minimized. 

Amendments  are  also  proposed  to  provide 
for  coordination  of  Pressurizer  Safety  Valve 
and  Pressurizer  Power  Operated  Relief  Valve 
operabilitv  requirements  to  ensure  redundant 
overpressure  protection  is  provided  for  all 
operating  conditions.  Proposed  actions  for 
inoperability  of  Pressurizer  Safety  Valves 
minimizes  the  time  in  that  condition. 
Operation  of  the  valves  is  not  changed.  Thus, 
the  probabilitv  of  a  loss  of  coolant  due  to 
inadvertent  opening  of  the  valves  is  not 
inrreased.  In  addition,  overpressure 
protection  is  maintained  under  all  conditions 
such  that  the  probability  of  an  overpressure 
due  to  an  analyzed  event  is  not  increased. 

The  proposed  changes  do  not  affect 
potential  leakage  paths  for  radiation  to  the 
environment,  or  of  key  safety  barriers,  and 
ensure  appropriate  system  and  function 
redundancv  is  maintained.  Therefore  the 
consequences  of  an  accident  previously 
evaluated  will  not  increase. 

Therefore,  operation  of  the  Point  Beach 
Nuclear  Plant  in  accordance  with  the 
proposed  amendments  does  not  result  in  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  create  the  possibility  of 
^  new  or  different  kind  of  accident  from  any 
Hi  cident  previously  evaluated. 

The  proposed  amendments  do  not  alter  the 
operation  or  method  of  function  of  the 
Residual  Heat  Removal  System,  Component 
Cooling  Water  System,  Pressurizer  Safety 
Valves,  or  Power  Operated  Relief  Valves.  The 
amendments  provide  for  consistency  of 
de(  av  heat  rem.oval  and  pressure  relief 
requirements  within  the  Specifications 
providmg  assurance  these  functions  can  be 
maintained  during  all  required  plant 
conditions.  Operations  are  not  altered  in  any 
wav  that  could  introduce  a  new  accident 
initiator  not  previously  considered  in  the 
PB.N'P  Safety  Analyses.  Therefore,  operation 
of  the  Point  Beach  Nuclear  Plant  in 
accordance  with  the  proposed  amendments 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 
previously  evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  amendments  ensure 
redundancy  of  the  decay  heat  removal  and 
overpressure  protection  over  the  complete 
range  of  operating  conditions.  Limitations  are 
provided  to  ensure  timely  action  to  restore 
the  functions  to  an  operable  condition 
consistent  with  their  importance  to  safety. 
.Xppropriate  allowances  and  actions  are 
required  to  ensure  uniform  mixing  of  boron 
for  reactivity  control  with  the  unit  shutdown 
and  provide  for  appropriate  allowances  to 
fa(  ilitate  surveillance  testing,  and  refueling 
operations  consistent  with  overall  safety.  The 
functions  or  method  of  function  of  the 
systems  or  components  affected  are  not  being 
altered.  Therefore,  operation  of  the  Point 
Beach  Nuclear  Plant  in  accordance  with  the 


proposed  amendments  cannot  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman.  Potts,  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  Claudia  M.  Craig. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
21.  1999. 

Description  of  amendment  request: 
The  request  proposes  to  revise 
Technical  Specification  (TS)  3,4.10, 
Pressurizer  Safety  Valves  (PSV),  of  the 
improved  Technical  Specifications 
issued  March  31,  1999.  The  proposed 
revision  is  to  reduce  the  safety  valve  set 
pressure  in  Limiting  Condition  for 
Operation  (LCO)  3.4.10,  and  increase 
the  setpoint  tolerance  in  Surveillance 
Requirement  (SR)  3.4.10.1.  The  PSV 
setpoint  and  setpoint  tolerance  is 
proposed  to  be  changed  from  2485  psig 
plus  or  minus  1%  to  2460  psig  plus  or 
minus  2%  in  the  LCO.  The  tolerance  of 
plus  or  minus  1%  in  the  SR  is  for 
resetting  the  setpoint  after  testing,  if  this 
is  needed.  The  licensee  also  submitted 
the  Bases  pages  for  TS  3.4.10,  which 
show  modifications  to  reflect  the 
changes  to  the  TSs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Any  evaluations  performed  on  an 
overpressure  transient  conservatively  assume 
the  upper  limit  of  the  pressurizer  safety  valve 
(PSV)  tolerance  as  the  pressure  to  which  the 
reactor  coolant  system  (RCS)  is  subjected. 
The  proposed  change  to  the  lower  tolerance 
limit  of  the  pressure  set  point  means  that  an 
overpressure  transient  may  be  terminated  at 
a  pressure  that  is  lower  than  assumed  in  the 
analysis.  It  has  also  been  determined  that  the 
design  transients  are  not  adversely  affected 
because  the  limiting  transients  are  not 
sensitive  to  the  pressure  tolerance  decrease. 
Therefore,  the  primary  system  pressure 
boundary  is  not  challenged  by  the  PSV  lower 
tolerance  limit  change.  The  change  in  the 


upper  limit  of  the  PSV  tolerance  does  not 
challenge  the  upper  limit  of  the  overpressure 
protection.  The  maximum  opening  set 
pressure  is  not  changed,  and  therefore,  does 
not  impact  analyses  performed  for 
overpressure  transients.  Although  the  lower 
PSV  set  point  would  result  in  a  lower 
qualified  valve  flow  rate,  the  slightly  lower 
valve  fiow  rate  would  be  more  than 
compensated  for  by  the  reduced  valve 
opening  pressure.  The  change  to  the  PSV  set 
point  and  set  point  tolerance  does  not  change 
the  conclusions  of  the  existing  thermal 
hydraulic  analysis  for  the  pressurizer  safety 
and  relief  system.  The  design  function  of  the 
valves  is  not  being  changed.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previouslv 
evaluated  in  the  USAR  [Wolf  Creek  Updated 
Safety  .Analysis  Report]. 

2.  the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  would  allow  the  PSV 
minimum  actuation  pressure  to  be  as  low  as 
2411  psig.  The  pressurizer  power-operated 
relief  valve  (PORV)  actuation  set  point  is 
2.3.35  psig.  Therefore,  the  margin  between  the 
PORV  and  PSV  actuation  set  points  could  be 
as  low  as  76  psi,  which  is  a  reduction  of  49 
psi  from  the  current  125  psi  margin.  Even 
with  the  30  psi  pressure  control  uncertainty, 
the  actuation  set  point  margin  of  76  psi  is 
considered  adequate  and  the  PORVs  are 
expected  to  continue  to  actuate  before  the 
PSVs  during  Condition  1  transients.  .As  such, 
the  proposed  change  will  not  have  any 
adverse  effect  on  the  control  systems.  Except 
for  the  reduced  lower  set  point,  the  design 
and  operation  of  the  PSVs  are  not  being 
changed  The  maximum  opening  pressure  is 
not  being  changed.  The  only  effect  of  this 
change  would  be  that  the  PSVs  could  open 
at  a  lower  pressure,  but  still  above  the  PORV 
actuation  set  point.  Therefore,  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  is  not 
created, 

3,  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  PSVs  provide,  in  conjunction  with  the 
reactor  protection  system,  overpressure 
protection  for  the  RCS,  The  PSVs  are 
designed  to  prevent  the  system  pressure  from 
exceeding  the  system  safety  limit,  2735  psig, 
which  is  110%  of  the  design  pressure.  The 
change  in  the  upper  limit  of  the  PSV 
tolerance  from  plus  or  minus  1%  to  plus  or 
minus  2%  with  a  reduction  in  the  nominal 
set  point  from  2485  psig  to  2460  psig  does 
not  challenge  the  upper  limit  of  the 
overpressure  protection.  The  maximum 
opening  pressure  set  point  is  not  changed, 
and  therefore,  does  not  impact  analyses 
performed  for  overpressure  transients.  The 
change  to  PSV  set  point  and  set  point 
tolerance  does  not  change  the  conclusions  of 
the  existing  thermal  hydraulic  analysis  for 
the  pressurizer  safety  and  relief  system.  For 
all  non-LOCA  (non-loss  of  coolant  accident] 
events  the  analyses  support  the  change  in 
PSV  set  point  and  set  point  tolerance  from 
2485  psig  plus  or  minus  1%  to  2460  psig  plus 
or  minus  2%.  The  change  in  the  PSV  set 
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point  and  set  point  tolerance  also  has  no 
effect  on  the  Reactor  Protection  or 
Engineered  Safety  Features  Systems  trip  set 
points.  Thus,  the  proposed  change  does  not 
involve  a  significant  reduction  in  any  margin 
of  safetv. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attornpy  for  licensee:  Jay  Silberg,  Esq,. 
Shaw.  Pittman.  Potts  and  Trowbridge. 
2300  N  Street,  NVV.  Washington.  DC 
200.3  7. 

.\RC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facilit\'  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  abo\e.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company. 
Docket  \o.  50-315  and  50-316.  Donald 
C  Cook  Suclear  Plant.  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  amendment  request: 
September  23.  1999,  as  supplemented 
October  11.  1999. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
involve  movement  of  loads  in  excess  of 
the  design-basis  seismic  capabilitv  of 
the  auxiliary  building  load  handling 
equipment  and  structures.  The  proposed 
amendment  requests  approval  to  move 
the  steam  generator  sections  through  the 
auxiliary'  building  and  to  disengage 
crane  travel  interlocks,  and  also  requests 
relief  from  performance  of  Technical 
Specification  Surveillance  Requirement 
4.9.7.1. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  October  26. 
1999  (64  PR  .57665). 

Expiration  date  of  individual  notice: 
November  26.  1999. 


Indiana  Michigan  Power  Companv. 
Docket  No.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant.  Units  1  and  2. 
Berrien  County.  Michigan 

Date  of  amendment  request:  October 
1.  1999. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
involve  the  resolution  of  an  unreviewed 
safety  question  related  to  certain  small- 
break  loss-of-coolant  accident  scenarios 
for  which  there  may  not  be  sufficient 
containment  recirculation  sump  water 
inventor^'  to  support  continued 
operation  of  the  emergency  core  cooling 
system  and  containment  spray  system 
pumps  during  and  following  switchover 
to  cold  leg  recirculation.  Resolution  of 
this  issue  consists  of  a  combination  of 
physical  plant  modifications,  new 
analyses  of  containment  recirculation 
sump  inventory,  and  resultant  changes 
to  the  accident  analyses  to  ensure 
sufficient  water  inventory  in  the 
containment  recirculation  sump.  In 
addition,  the  licensee  proposes  to 
change  the  Technical  Specifications 
dealing  with  the  refueling  water  storage 
tank  inventory  and  temperatiure,  the 
required  amount  of  ice  in  each  ice 
basket  in  the  containment,  and  the  delay 
to  start  the  containment  air 
recirculation/  hydrogen  skimmer  fans. 

Date  of  puhlicntinn  of  individual 
notice  in  Federal  Register:  October  29, 
1999  (64  FR  58458). 

Expiration  date  of  individual  notice: 
November  29.  1999. 

Notice  of  Issuance  of  .\mendments  io 
Facility  Operating  Licenses 

During  the  period  Mnt  e  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  .Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  .\ct  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideratiim  of  Issuance  of 
.\mendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  (Jpportunitv  for  .\  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy-  the  criteria  for 
categorical  exclusion  in  accordance 


with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51, 22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  enviroimiental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51, 12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  SafetA* 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC.  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room), 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  21.  1999,  as  supplemented 
October  15,  1999. 

Brief  description  of  amendment:  The 
amendment  allows  for  a  one-time 
extension  of  the  reactor  protection 
system  and  engineered  safety  features 
actuation  system  instruments. 

Date  of  issuance:  October  29,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  205, 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications, 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHCj:  Yes  October  14, 
1999  (64  FR  55777),  The  October  15, 
1999,  letter  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration.  The  notice  provided  an 
opportunity  to  submit  comments  on  the 
Commission's  proposed  NSHC 
determination.  No  comments  have  been 
received.  The  notice  also  provided  for 
an  opportunity  to  request  a  hearing  by 
October  28,  1999,  but  indicated  that  if 
the  Commission  makes  a  final  NSHC 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  NSHC  are  contained  in  a  Safety 
Evaluation  dated  October  29,  1999. 
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At!' inipv  for  licensee:  Mr,  Brent  L. 
Hr.indfnburg,  Assistant  General 
( iouiisel.  Consolidated  Edison  Company 
of  New  York,  Inc.,  4  Irving  Place — 1822, 
New  York,  NY  10003. 

SRC  Section  Chief:  Sheri  Peterson. 

Duke  Energy  Corporation,  et  a}..  Docket 
\'os.  50-413  and  50-414.  Catawba 
Suclear  Station.  Units  1  and  2,  York 
County;  South  Carolina 

Date  of  application  for  amendments: 
.August  4,  1999, 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  (Appendix  A 
of  the  Catawba  operating  licenses)  to:  (1) 
modif\-  Section  .3.3.2  regarding  the 
.Nuclear  Service  Water  System,  and  (2) 
Section  5.3.1  regarding  operating 
personnel  qualifications. 

Date  nf  issuance:  November  2.  1999, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  davs  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-181;  Unit 
2-173, 

Facility  Operating  License  Nos.  NPF- 
35  and  SPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  ()/  initial  notice  in  Federal 
Register;  September  8,  1999  (64  FR 
48861), 

The  C.ornniission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  2, 
1999' 

No  significant  hazards  consideration 
comments  received;  No 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-440.  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  application  for  amendment: 
October  22.  1997. 

Brief  description  of  amendment:  This 
amendment  approves  a  proposed 
modification  that  changes  the  Perry 
facility  as  described  in  the  Updated 
Safety  Analysis  Report.  The  change 
incorporates  temperature  control  valves 
and  asso(;iated  hvpass  lines  around  the 
Emergency  Closed  Cooling  system  heat 
exchangers.  These  features  are  designed 
to  ensure  operabilitv  of  the  Control 
Complex  Chilled  Water  System  under 
post-accident  load  Qonditions,  without 
the  need  for  compensatory  measures. 

Date  of  issuance:  October  29.  1999, 

Effective  date:  October  29.  1999. 

Amendment  No.:  107. 

Fucdity  Operating  License  No.  NPF- 
58:  This  amendment  authorizes  the 
revision  of  the  Updated  Safety  Analysis 
Report. 

Date  of  initial  notice  in  Federal 
Register;  November  5,  1997  (62  FR 
.T99221. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  29, 
1999, 

No  significant  hazards  consideration 
comments  received:  No 

Southern  Nuclear  Operating  Company. 
Inc..  et  al.,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
May  18,  1999.  as  supplemented  by  letter 
dated  September  22,  1999. 

Brief  description  of  amendments:  The 
amendments  revised  Surveillance 
Requirements  (SR)  3.8.1.3  and  3  8.1.13 
to  reduce  the  loading  requirements  for 
the  emergency  diesel  generators  (EDGs). 
Revised  SR  3.8.1,3  requires  the  EDGs  be 
loaded  and  operated  for  [greater  than  or 
equal  to]  60  minutes  at  a  load  [greater 
than  or  equal  to]  6500  kW  and  [less  than 
or  equal  to]  7000  kW  at  least  every  31 
days.  Revised  SR  3.8.1.13  requires  the 
EDGs  to  be  loaded  [greater  than  or  equal 
to]  6900kW  and  [less  than  or  equal  to] 
7700  kW  and  operated  as  close  as 
practicable  to  3390  kVA  for  2  hours.  For 
the  remaining  hours  of  the  test,  the 
EDGs  would  be  loaded  [greater  than  or 
equal  to]  6500  kW  and  [less  than  or 
equal  to]  7000  kW  and  operated  as  close 
as  practicable  to  3390  kVA. 

Date  of  issuance:  OcXober  25,  1999. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  Unit  1-109;  Unit 
2-87. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  11.  1999  (64  FR  437H0) 
The  supplemental  letter  dated 
September  22.  1999,  provided  clarifv'ing 
information  that  did  not  change  the 
scope  of  the  May  18,  1999.  application 
and  the  initial  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  25. 
1999. 

No  significant  hazards  consideration 
comments  received:  No 

Virginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-280  and  50-281,' 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
April  28.  1999, 

Brief  Description  of  amen dmen  ts : 
These  amendments  revise  TS  Section 
3,4,A,4  for  Units  1  and  2.  The  changes 
relax  the  minimum  volume  requirement 


for  the  refueling  water  Chemical 
Addition  Tank  (CAT)  from  4200  gallons 
to  3930  gallons.  A  minor  administrative 
change  is  also  being  made  to  TS  Table 
4.1-2B  to  correct  an  earlier  printing 
error  and  to  delete  a  reference  which  no 
longer  applies. 

Date  of  issuance:  November  1,  1999, 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  222  and  222. 

Facility  Operating  License  Nos.  DPR- 
32  and  bPR-37:  .Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register;  September  8,  1999  (64  FR 
48869). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  1. 
1999.' 

No  significant  hazards  consideration 
comments  received;  No 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
bv  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-dav  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  [)r  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
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reasonable  opportunitv  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
m  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  m  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunitv  for 
(  omment   If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

I  'nder  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
d  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  anv 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  ha.s  determined  that  these 
amendments  satisfv  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 


Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and 
electronically  from  the  ADAMS  Public 
Library  component  on  the  NRC  Web 
site,  http://www.nrc.gov  (the  Electronic 
Reading  Room). 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
December  17.  1999.  the  licensee  may 
fde  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commissions  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2,  Interested  persons  should 
consult  a  curr^t  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  and  electronically  from 
the  ADAMS  Public  Library'  component 
on  the  NRC  Web  site,  http:// 
WHTv'.nrc.gov  (the  Electronic  Reading 
Room).  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretan.'  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specificallv  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioners  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
propcrtv.  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  anv  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identify-  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief,  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
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ti)  the  Office  of  the  General  Counsel, 
r  S  Nuclear  Regulatory  Commission, 
Washington,  DC  20355-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimelv  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
(A)mmission.  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2  714(a)(l)(i)-(v)  and  2.714(d). 

Consolidated  Edison  Company  of  New 
York.  Docket  No.  30-247.  Indian  Point 
.\uclear  Generating  I  'nit  No.  2. 
Westchester  County.  New  York 

Date  of  application  for  amendment: 
March  26.  1999.  as  supplemented 
October  15,  1999 

Brief  description  of  amendment:  The 
amendment  allows  for  a  one-time 
extension  of  system  func:tional  tests. 
The  test  intervals  are  extended  for  37 
months  to  coincide  with  the  next 
refueling  outage  scheduled  to 
commence  on  [une  3,  2000. 

Date  of  issuance:  October  29,  1999. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  upon 
receipt. 

Amendment  No.    204 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications 

Pres.s  release  issued  requesting 
comments  us  to  proposed  no  significant 
hazards  consideration  Yes,  October  22 
and  24,  1999,  Peekskill  Evening  Star. 

The  October  15,  1999,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 


significant  hazards  consideration.  The 
notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  for  an  opportunity 
to  request  a  hearing  by  October  28, 
1999,  but  indicated  that  if  the 
Commission  makes  a  final  NSHC 
determination,  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  and  final  determination 
of  NSHC  are  contained  in  a  Safety 
Evaluation  dated  October  29.  1999 

Attorney  for  licensee:  Mr,  Brent  L. 
Brandenburg,  Assistant  General 
Counsel,  Consolidated  Edison  Company 
of  New  York.  Inc.  4  Irving  Place— 1822, 
New  York,  NY  10003  NRC  Section 
Chief:  Sheri  Peterson. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Jehn  A.  ZwoliHski, 
Director.  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  99-29846  Filed  11-16-99;  8:45  am] 
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Of  FCE  OF  MAMAGEM€NT  AND 
BUDGET 

Cumiilative  Report  on  Rescissions 
and  Deferrai« 

September  1,  1999. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 


Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress, 

This  report  gives  the  status,  as  of 
September  1,  1999.  of  three  rescission 
proposals  and  three  deferrals  contained 
in  three  special  messages  for  FY  1999, 
These  messages  were  transmitted  to 
Congress  on  October  22.  1998,  February 
1.  1999,  and  August  2.  1999. 

Rescissions  (Attachments  A  and  C) 

As  of  September  1,  1999,  three 
rescission  proposals  totaling  $35  million 
have  been  transmitted  to  the  Congress, 
Attachment  C  shows  the  status  of  the  FY 
1999  rescission  proposals. 

Deferrals  (Attachments  B  and  D) 

As  of  September  1,  1999.  S347  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1999. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
editions  of  the  Federal  Register  cited 
below; 

63  FR  63949.  Tuesday.  November  17, 
1998 

64  FR  6721.  Wednesday,  February  10, 
1999 

64  FR  43785.  Wednesday,  August  11, 

1999 
Jacob  ].  Lew, 
Director. 


Attachment  A— Status  of  FY  1999  Rescissions 

(tn  N4iHions  ot  Dollars] 


BILLING  CODI 


Rescissions  proposed  by  the  President 

Rejected  by  \he  Congress     

Amounts  rescinded  Dy  Pud  L   106-31,  the  FY  1999  Emergency  Supplemental  Appropriations  and  Rescissions  Act 
Pending  before  the  Congress  for  more  than  45  days  (available  for  obligation)  

Currently  before  ;he  Congress  for  less  than  45  days  


Budgetary 
resources 


35,0 


-16.8 
-18.2 


ATTACHfWIENT  B— STATUS  OF  FY  1999  DEFERRALS 
[In  Millions  of  Dollars] 


Budgetary 
resources 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  August  1999  

(OMB.Agency  releases  of  $1  647,3  million,  partially  offset  by  a  cumulative  positive  adjustment  of  $241 ,6  million) 


1.753-0 
1,405.7 
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A--AC"ME\'^  B— S'A".,:5  0?  FY  1999  DE'iTa-A.^ 
[In  Millions  of  Dollars] 


.nnr'-  ;p'^ 


Overturned  bv  the  Congress  ... 
Currently  Detore  the  Congress 


Budgetary 
resources 


347.3 


ee 

35  million 

ongress. 

,  of  the  FY 
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DEPARTMENT  OF  STATE 

[Public  Notice  3160] 

Bureau  of  Educational  and  Cultural 
Affairs:  NIS  Community  College 
Partnerships  Program;  Request  for 
Proposals 

action:  Notice. 

summary:  The  Office  of  Global 
Educational  Programs  of  the  United 
States  Department  of  State's  Bureau  of 
Educational  and  Cultural  .affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Accredited 
community  colleges  offering  the  two- 
year  .Associate's  degree  and  meeting  the 
pnnisinns  described  in  IRS  regulation 
26  CFR  1.501  may  apply  to  pursue 
institutional  or  departmental  objectives 
m  international  partnerships  with 
counterpart  institutions  from  Russia  or 
Ukraine  for  the  purpose  of  supporting, 
through  teaching,  scholarship,  and 
professional  outreach  from  the  partner 
institutions,  the  transition  of  the  New 
Independent  States  to  democratic 
systems  based  on  market  economies,  as 
well  as  the  purpose  of  strengthening 
mutual  understanding  and  cooperation 
between  the  L'nited  States  and  the  New 
Independent  States.  Eligible  fields  are 
education,  continuing  education  or 
educational  administration:  the  social, 
political  or  economic  sciences; 
husiness/accounting/trade;  or 
journalism.' communications.  Within 
these  fields,  themes  of  special  interest 
may  be  described  in  additional  detail  in 
the  section  on  "Country  Eligibility." 
("ommunity  colleges  interested  in 
working  with  partner  institutions  in  the 
NIS  outside  of  Russia  and  Ukraine  are 
eligible  to  apply  through  the  NIS 
College  and  I'niversity  Partnerships 
Program,  described  separately  in  this 
announcement 

The  NIS  Community  College 
Partnerships  Program  is  designed  to 
encourage  communitv  colleges  to  share 
with  their  edu(  ational  peirtners  in  the 
NIS  their  practical  experience  in 
designing  and  implementing  programs 
which  provide  targeted  training  in 
professional  fields;  provide  outreach 
and  services  to  surrounding 
communities;  and  provide  education  to 
underserved  populations. 

In  general,  under! ving  the  specific 
objectives  of  projects  funded  by  this 
program  should  be  the  goal  of  fostering 
freedom  and  democracy  through  a 
deepened  mutual  understanding  of 
fundamental  issues  and  practical 
applications  in  the  encouragement  of 
civil  society,  economic  growth  and 
prfisperity.  or  the  free  flow  of 
information.  Creative,  innovative 


strategies  to  address  these  underlying 
concerns  in  the  pursuit  of  clearly 
defined  institutional  goals  are 
encouraged.  The  extension  of 
understanding  about  these  issues 
through  outreach  from  academic 
institutions  to  larger  communities  of 
citizens  and  practitioners  is  encouraged, 
particularly  by  linking  educational 
programs  in  the  NIS  to  the  communities 
which  they  serve. 

In  addition  to  the  NIS  Community 
College  Partnerships  Program,  the 
Bureau  also  supports  institutional 
linkages  in  higher  education  with 
partners  from  the  New  Independent 
States  of  the  former  Soviet  Union 
through  the  NIS  College  and  University 
Partnerships  Program,  which  was 
described  in  a  previous  announcement 
dated  September  16,  1999  with  a 
deadline  of  January  19.  2000  The 
Bureau  supports  institutional  linkages 
in  higher  education  with  partners 
worldwide  through  the  College  and 
University  Affiliations  Program;  the 
College  and  University  .Affiliations 
Program  was  described  in  a  previous 
announcement  dated  May  18,  1999  with 
a  deadline  of  November  15,  1999 
Applicants  interested  in  either  of  these 
two  programs  should  contact  the 
Bureau's  Humphrey  Fellowships  and 
Institutional  Linkages  Branch  at  (202) 
619-5289,  In  addition,  the  United  States 
Agency  for  International  Development 
(USAID)  supports  the  Sustaining 
Partnerships  into  the  Next  Century 
(SPAN)  program,  which  supports 
organizational  and  institutional 
partnerships,  including  university 
partnerships,  in  the  Russian  Federation, 
Applicants  interested  in  USAID's  SPAN 
program  should  contact  the 
International  Research  and  Exchanges 
Board  (IREX)  at  (202)  628-8188  (E-mail: 
irex@irex.org). 

In  the  NIS  Community  College 
Partnerships  Program,  partner 
institutions  may  pursue  specific 
institutional  goals  with  support  from  the 
Bureau  of  Educational  and  Cultural 
Affairs  through  exchanges  of  teachers 
and  administrators  for  any  appropriate 
combination  of  teaching,  consultation, 
research,  and  outreach,  for  periods 
ranging  from  one  week  (for  planning 
visits)  to  an  academic  year.  The 
Bureau's  support  may  be  used  to  defray 
the  costs  of  the  exchange  visits  as  well 
as  the  costs  of  their  administration  at 
any  partner  institution  up  to  a 
maximum  of  20  percent  of  the  total 
grant,  including  administrative  salaries 
but  excluding  indirect  costs.  Although 
grants  under  this  program  will  be  issued 
to  eligible  U.S.  community  colleges, 
adequate  provision  for  the 
administrative  costs  of  the  project  at  all 


partner  institutions  is  encouraged. 
Administrative  salary  support  may  be 
included  for  project  directors  and 
administrative  assistants  within  the  20 
percent  maximum  that  may  be  allocated 
to  administrative  costs.  (See  the  section 
of  the  POGI  on  "Allowable  costs".) 
Students  may  participate  in  the  project, 
but  not  with  the  Bureau's  support  for 
the  costs  of  their  visits.  With  the 
Bureau's  support,  institutions  may 
reinforce  the  activities  of  exchange 
participants  through  the  establishment 
and  maintenance  of  Internet  and/or 
electronic  mail  communication  facilities 
as  well  as  through  interactive 
technology  or  non-technology-based 
di.stance-learning  programs.  Applicants 
may  propose  other  project  activities  not 
specifically  anticipated  in  this 
solicitation  if  the  activities  reinforce 
exchange  activities  and  their  impact. 
Proposals  must  be  submitted  by  the 
U.S.  institutional  partner  and  must 
include  a  letter  of  commitment  from  the 
foreign  partner(s).  While  the  benefits  of 
the  project  to  each  of  the  participating 
institutions  may  differ  significantly  in 
nature  and  scope,  proposals  should 
outline  well-reasoned  strategies  leading 
to  specific,  demonstrable  changes  (for 
example,  new  courses,  new  research  or 
teaching  capacities  or  methodologies, 
new  programs  or  revised  curricula)  that 
are  anticipated  for  each  participating 
department  or  for  the  institution  as  a 
whole  as  a  result  of  the  project.  The 
strategy  for  achieving  project  goals  may 
include  exchange  visits  in  either  or  both 
directions,  but  no  single  formula  is 
anticipated  for  the  duration,  sequence, 
or  number  of  these  visits.  However, 
visits  of  one  semester  or  more  for 
participants  from  each  of  the 
institutional  partners  are  encouraged. 
Although  strong  budgetary  and 
programmatic  emphasis  may  be  given  to 
visits  in  one  direction  over  another,  the 
benefits  of  these  visits  to  the  sending  as 
well  as  the  receiving  sides  should  be 
clearlv  explained  in  terms  of  their 
contributions  to  the  departmental  or 
institutional  objectives  which  the 
project  is  designed  to  achieve. 

In  addition  to  demonstrating  the 
capacity  of  each  participating  institution 
to  contribute  to  its  partner(s).  proposals 
should  also  explain  how  this 
cooperation  will  enable  each  of  the 
institutions  to  address  its  own  needs. 
Accordingly,  applicants  are  encouraged 
to  describe  the  needs  as  well  as  the 
capabilities  of  each  participating 
department  as  well  as  the  broader  social 
and  educational  needs  which  the 
partner  institutions  attempt  to  serve. 
Effective  proposals  will  explain  the 
anticipated  cooperation  in  ways  that 
demonstrate  that  the  institutions 
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proposed  for  participation  in  the 
partnership  clearly  understand  one 
another  and  are  committed  to  support 
one  another  in  project  implementation. 
If  the  proposed  partnership  would  occur 
within  the  context  of  a  previous  or  on- 
going project,  the  proposal  should 
explain  how  the  request  for  Bureau 
funding  would  build  upon  the  pre- 
existing relationship  or  complement 
concurrent  projects  and  cooperation. 

The  commitment  of  all  partner 
institutions  to  the  proposed  project 
should  be  reflected  in  the  cost-sharing 
which  they  offer  in  the  context  of  their 
respective  institutional  capacities. 

To  provide  adequate  time  to  meet 
institutional  goals,  the  program  awards 
grants  for  periods  of  approximately 
three  years.  The  maximum  award  in  the 
FY2060  competition  will  be  S200.000. 
Requests  for  amounts  smaller  than  the 
maximum  are  eligible.  Grants  awarded 
to  organizations  with  less  than  four 
years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  S60.000.  Grants  are  subject  to 
the  dvailabilitv  of  funds  for  Fiscal  Year 
2000. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  ('ultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "'to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *    *   *: 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *    *    *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world,"  The  funding  authoritv  for 
the  program  c;ited  abo\'e  is  pro\-ided 
through  the  Freedom  for  Russia  and 
PImerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1992 
(Freedom  Support  AcX). 

Projects  must  conform  with  the 
Bureau's  requirements  and  guidelines 
outlined  in  the  solicitation  package  for 
this  RFP.  which  can  be  obtained  bv 
following  the  instructions  gi\en  in  the 
section  below  entitled  "For  Further 
Information."  The  "Project  Objectives. 
Goals,  and  Implementation"  (hereafter. 
POGI)  and  the  "Proposal  Submission 
Instructions"  (hereafter.  PSI).  which 
contain  additional  guidelines,  are 
included  in  the  Solicitation  Package. 
Proposals  that  do  not  follow  RFP 
requirements  and  the  guidelines 
appearing  in  the  POGI  and  PSI  mav  be 


excluded  from  consideration  due  to 

technical  ineUgibility, 

Announcement  Title  and  Number 

All  communications  with  the  Bureau 
concerning  this  RFP  should  refer  to  the 
NIS  Community  College  Partnerships 
Program  and  reference  number  ECAJAJ 
S/U-00-08. 

Deadline  for  Proposals 

All  copies  must  be  received  at  the 
Bureau  of  Educational  and  Cultural 
Affairs  by  5  p.m.  Washington,  DC  time 
on  Wednesday,  March  15.  2000.  Faxed 
documents  will  not  be  accepted  at  anv 
time,  nor  will  documents  postmarked 
on  Wednesday,  March  15,  2000  but 
received  on  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  compliance  with  the  deadline. 

Approximate  program  dates:  Grants 
should  begin  on  or  about  August  15, 
2000. 

Duration:  Approximately  August  15, 
2000-August  14.  2003. 
FOB  FURTHER  INFORMATION  CONTACT: 
United  States  Uepditmeiit  ul  btate. 
Bureau  of  Educational  and  Cultural 
Affairs.  Office  of  Global  Educational 
Programs.  Humphrey  Fellowships  and 
Institutional  Linkages  Branch.  State 
Annex  44  (ECA/A/S/U)  room  349.  301 
4th  Street.  SW,  Washington,  DC  20547, 
fax;  (202)  401-1433  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria:  all  application 
forms:  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  Bureau  Program  Officer 
Jonathan  Cebra  (telephone:  202-619- 
4126,  e-mail:  jcebra@usia.gov)  on  all 
inquiries  and  correspondence. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://e.usia.gov/education/ 
rfps  Please  read  all  information  before 
downloading. 

Interested  apphcants  should  read  the 
complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed.  Bureau  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

Submissions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of  Cultural 
and  Educational  Affairs.  Ref.:  ECA/A/S/ 


U-00-08,  Program  Management  Staff. 
ECA/EX/PM,  Room  336.  301  4th  Street. 
SW..  Washington.  DC  20547 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
fDOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to 
public  affairs  sections  at  U.S.  embassies 
overseas  for  their  review,  with  the  goal 
of  reducing  the  time  it  takes  to  get  posts' 
comments  for  the  Bureau's  grants 
review  process. 

Diversity.  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity  "  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  'in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  the  Bureau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Year  2000  Complianc  e  Requirement 
(Y2K  Requirement! 

The  Year  2000  {Y2K)  issue  is  a  broad 
operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  in  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 
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Tlit>  Bureau  therefore  requires  all 
(iryaiiiz.itidns  uo'  Y2K  compliant 
svstt'ins  ini  huiiiig  hardware,  software, 
and  firmware.  Systems  must  accurately 
process  data  and  dates  (calculating, 
I  nmpannf4  and  sequencing)  both  before 
and  after  the  boi^inning  of  the  year  2000 
.ind  t  orrectly  dd|ust  for  leap  years. 

Additif)nal  information  addressing  the 
V2K  issue  mav  be  found  at  the  General 
Services  Administration's  Office  of 
Information  Technology  website  at 
http:  'WWW  itpiilif^v.i^sa.yov. 
SUPPLEMENTARY  INFORMATION: 

Guidelines 

The  .\IS  Community  College 
Partnerships  Program  is  limited  to  the 
following  academic  fields: 

( 1 )  Business/acrounting/trade; 

(2)  Education/continuing  education/ 
educational  administration; 

(3)  lournalism/communications;  and 

(4)  Social,  political,  or  economic 
sciences. 

Proposals  must  focus  on  curriculum, 
faculty,  and  staff  development  at  the 
NIS  partner  institution{s)  in  one  or  more 
of  these  eligible  disciplines. 
.■\dnnnistrative  reform  at  the  foreign 
partner  should  also  be  a  project 
component.  Projects  should  involve  the 
(ievelopinent  of  new  academic  programs 
or  the  huildint;  and/or  restructuring  of 
an  existing  program  or  programs,  and 
should  promote  higher  education's  role 
in  the  transition  to  market  economies 
<ind  open  democratic  systems. 
Feasibility  studies  to  plan  partnerships 
will  not  be  considered. 

Whenever  feasible,  participants 
should  make  their  training  and 
personnel  resources,  as  %vell  as  results  of 
their  collaborative  research,  available  to 
government,  NGOs,  and  business. 

Participating  institutions  should 
exchange  faculty  and/or  staff  members 
for  teaching/lecturing  and  consulting. 
At  least  once  during  the  grant  period, 
one  U.S.  participant  should  be  in 
residence  at  the  foreign  partner 
institution  for  one  semester  to  serve  in 
a  c(K)rdinating  role. 

I'.S  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals.  U.S. 
and  foreign  partner  institutions  are 
encouraged  to  consult  about  the 
proposed  project  with  program  office 
staff  in  Washington.  DC. 

U.S.  Partner  and  Participant  Eligibility 

In  the  United  States,  participation  m 
the  program  is  open  to  accredited 
community  (oUeges  offering  the  two- 
vear  Associate's  degree.  Applications 
from  consortia  of  community  colleges 
are  eligible.  Secondary  U.S.  partners 


may  include  relevant  non-governmental 
organizations,  non-profit  service  or 
professional  organizations,  or  other 
institutions  of  higher  education.  If  a 
lead  U.S.  institution  in  a  consortium  is 
responsible  for  submitting  an 
application  on  behalf  of  a  consortium, 
the  application  must  document  the  lead 
school's  stated  authority  to  represent  the 
consortium.  With  the  exception  of 
outside  evaluators  on  contract  with  the 
U.S.  institution,  participants 
representing  the  U.S.  institution(s)  who 
are  traveling  under  Bureau  grant  funds 
must  be  faculty  or  staff  from  the 
participating  institution(s)  and  must  be 
U.S.  citizens. 

Foreign  Partner  and  Participant 
Eligibility 

In  other  countries,  participation  is 
open  to  recognized  institutions  of  post- 
secondary  education,  including 
pedagogical  institutes  and  universities. 
technical  institutes  and  universities, 
and  vocational  training  schools. 
Secondary  foreign  partners  may  include 
relevant  governmental  and  non- 
governmental organizations,  non-profit 
service  or  professional  organizations. 
Participants  representing  the  foreign 
institutions  must  be  faculty  or  staff  of 
the  primary  or  secondary  partner 
institution,  and  be  citizens,  nationals,  or 
permanent  residents  of  the  country  of 
the  foreign  partner,  and  be  qualified  to 
hold  a  valid  passport  and  U.S.  J-1  visa. 

Foreign  partners  from  the  following 
countries  are  eligible: 

Russia — Proposals  for  partnerships 
with  institutions  located  in  Moscow  or 
St.  Petersburg  should  clearly  indicate 
how  those  partnerships  will  have 
impact  on  other  regions.  Proposals 
which  designate  a  partner  institution  in 
the  Sakhalin  Region  are  encouraged. 

Ukraine — proposals  for  partnerships 
with  institutions  located  in  the  Kharkiv 
region  are  encouraged; 

Partnerships  including  a  secondary 
foreign  partner  from  a  non-NIS  country 
are  eligible  to  participate  in  a  project 
funded  by  this  program;  however,  with 
the  exception  of  Central  European 
partners  as  noted  below,  the  Bureau  will 
not  cover  overseas  non-NIS  partner 
institution  costs. 

Central  European  Partners 

The  Bureau  encourages  proposals 
which  build  upon  established 
collaboration  between  U.S.  institutions 
and  partners  in  Central  and  Eastern 
Europe  in  order  to  support  faculty  and 
curriculum  development  in  the  NIS  and 
to  promote  regional  cooperation.  Within 
the  context  of  this  partnership 
agreement  and  under  the  guidance  of 
the  U.S.  partner  institution,  funds  may 


be  budgeted  for  the  exchange  of  faculty 
between  NIS  institutions  and 
institutions  of  higher  learning  in  Central 
and  Eastern  Europe  (applicants 
planning  to  submit  proposals  for 
trilateral  partnerships  with  a  partner 
from  Central  or  Eastern  Europe  ar'e 
encouraged  to  contact  the  program 
office). 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
Bureau  officers  as  well  as  by  other  State 
Department  officers  in  Washington,  DC 
and  overseas.  All  eligible  proposals  will 
be  forwarded  to  the  appropriate  U.S. 
Embassy  officers  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Advisor  or  by  other 
offices  of  the  U.S.  Department  of  State. 
Funding  decisions  will  be  made  at  the 
discretion  of  the  Assistant  .Secretary  for 
Educational  and  Cultural  .Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  will  reside  with  a  contracts 
officer  with  competency  for  Bureau 
programs. 

Review  Criteria 

State  Department  officers  in 
Washingttm.  DC  and  overseas  will  use 
the  criteria  below  to  reach  funding 
recommendations  and  decisions. 
Technically  eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  These  criteria  are 
not  rank-ordered  or  weighted. 

1 .  Quality  and  Clarity  of  Program 
Objectives 

Proposed  programs  should  outline 
clearlv  formidated  objectives  for  each 
participating  institution  that  will  also 
contribute  to  the  transition  of  the  New 
Independent  States  to  market  economies 
and  democracies  and  to  a  deepened 
mutual  understanding  of  fiindamental 
issues  and  practical  applications  in  the 
themes  eligible  for  consideration  in  this 
competition. 

2.  Program  Planning 

Proposals  should  include  appropriate 
and  feasible  project  plans  and  a  detailed 
schedule  which  should  include  a  well- 
reasoned  combination  of  useful  and 
appropriate  teaching,  faculty 
development,  curriculum  development, 
and  outreach.  The  various  activities 
should  be  clearly  related  to  project 
objectives,  but  need  not  be  equally 
emphasized  within  the  proposal. 
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Proposals  should  clearly  demonstrate 
how  the  partnership  will  meet  the 
program's  objectives  and  plan. 

3.  Impact  of  Program  Objectives 

Proposal  objectives  should  have 
sustainable  consequences  for  the 
participating  institutions  and  the 
societies  and  communities  which  these 
institutions  serve. 

4.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  by  outlining  relevant 
aspects  of  the  institutional  profile  of 
each  participating  institution  together 
with  the  rele\ancy  of  issues  of  diversity 
to  program  objectives  and 
implementation. 

5  Institutional  Capacity  and 
(Commitment 

Proposals  should  demonstrate 
commitment  of  institutional  resources 
adequate  and  appropriate  to  achieve 
program  goals.  Proposals  should 
demonstrate  significant  understanding 
at  each  institution  of  its  own  needs  and 
capacities  and  of  the  needs  and 
capacities  of  its  proposed  partner(s), 
together  with  a  strong  commitment, 
during  and  after  the  period  of  grant 
activity,  to  cooperate  with  one  another 
in  the  mutual  pursuit  of  institutional 
fibjectives.  Relevant  factors  include:  the 
financial  and  political  stability  of 
partner  institutions  and  the  availability 
of  a  critical  mass  of  faculty  willing  and 
able  to  participate.  Preference  will  be 
given  to  proposals  which  include 
multiple  quarter-  or  semester-length 
stays.  Proposals  should  provide 
evidence  of  relevant  and  successful 
prior  interactions  between  institutions 
and  an  indication  of  collaborative 
program  planning.  The  Bureau  will 
consider  the  past  performance  of  prior 
grant  recipients  and  all  reviewers  will 
consider  the  demonstrated  potential  of 
new  applicants.  Reviewers  will  also 
consider  the  quality  of  exchange 
participants'  academic  credentials, 
skills,  and  experience  relative  to  the 
goals  and  activities  of  the  project  plan 
(e.g.  language  skills). 

6.  Project  Evaluatinn 

Proposals  should  include  a  plan  and 
methodology  for  evaluating  the  project's 
degree  of  success  in  meeting  program 
objectives.  The  plan  should  include  an 
updated  assessment  of  the  current  status 
of  each  department  at  the  time  of 
program  inception:  on-going  formative 
evaluatinn  to  allow  for  prompt 
corrective  action;  and  summative 
evaluation  of  the  degree  of  achievement 
of  project  objectives  together  with 


recommendations  for  further  activities 
and  projects  to  build  upon  project 
achievements. 

7.  Cost-Effectiveness 

Administrative  costs  should  be 
reasonable  and  appropriate  with  cost- 
sharing  provided  by  ail  participating 
institutions  within  the  context  of  their 
respective  capacities  and  as  a  reflection 
of  their  commitment  to  cooperation 
with  one  another  in  pursuing  project 
objectives. 

Inpiigihiiity 

A  proposal  will  be  deemed 
technically  ineligible  if: 

(1)  It  does  not  fully  adhere  to  the 
guidelines  established  herein  and  in  the 
Solicitation  Package: 

(2)  It  is  not  received  by  the  deadline; 

(3)  h  is  not  submitted  by  the  U.S. 
partner; 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  academic  discipline{s)  is/are 
not  listed  as  eligible  in  the  RFP,  herein; 

(6)  The  amount  requested  of  the 
Bureau  request  exceeds  $200,000  for  the 
three-year  project. 

Please  refer  to  program-specific 
guidelines  (POGI)  in  the  Solicitation 
Package  for  further  details. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government,  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  November  5.  1999. 
Evelyn  S.  Liebennan, 

Under  Secretary  for  Public  Diplomacy  and 
Public  Affairs. 

I  PR  Doc.  99-30048  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3159] 

Bureau  of  Educational  and  Cultural 
Affairs;  Public  Policy  Partnership  for 
the  Institute  of  Public  Administration 
at  Moscow  State  University  Project 
(PPP):  Request  for  Proposals 

ACTION:  Nutict. 

summary:  The  Office  of  Global 
Educational  Programs  of  the  United 
States  Department  of  State's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an"  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  submit  proposals 
to  assist  the  Institute  of  Public 
Administration  of  Moscow  State 
University  in  developing  graduate 
programs  in  the  field  of  public  policy. 

Program  Information 

Overview 

This  project  is  designed  to  assist  the 
Institute  of  Public  Administration  (IPA) 
at  Moscow  State  University  in 
developing  its  capacity  to  deliver  a 
graduate  program  in  Public  Policy  that 
meets  high  international  standards  for 
instruction  and  research  in  this  field. 
The  primar}'  goal  of  this  project  is  to 
promote  development  of  a  curriculum  of 
policy-relevant,  theoretically 
sophisticated,  empirical  approaches 
designed  to  promote  an  open, 
accountable,  efficient  and  responsive 
public  sector.  The  grantee  organization 
will  be  expected  to  assist  the  Institute  of 
Public  Administration  through  a 
comprehensive  program  of  exchange 
and  support  activities  which  will  foster 
lasting  institutional  and  individual  ties. 
The  project  will  award  up  to  $500,000 
for  up  to  a  two  year  period  to  defray  the 
costs  of  two-way  faculty  exchange  and 
of  limited  student  exchange,  with  an 
allowance  for  educational  materials 
(including  support  for  distance  learning 
projects)  and  with  provision  for  some 
aspects  of  project  administration.  There 
is  also  the  possibility  of  a  renewal  grant 
of  up  to  $500,000  for  up  to  a  two  year 
period  pending  positive  program  review 
and  the  availability  of  funding. 

Objectives 

The  overall  objective  of  this  project  is 
to  enable  the  Institute  of  Public 
Administration  at  Moscow  State 
University  to  equip  its  graduate  program 
in  Public  Policy  to  support  emergent 
democratic  institutions  in  Russia  by 
preparing  future  leaders  to  analyze  and 
resolve  public  policy  issues  within  a 
democratic  framework  in  the  context  of 
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a  market-based  open  economy.  This 
overall  objective  should  be  supported 
through  the  following  program 
components:  assistance  with  curriculum 
and  materials  development  for  the 
graduate  curriculum  in  Public  Policy; 
assistance  with  the  development  of 
continuing  education  and  distance 
learning  programs;  assistance  with  the 
development  of  a  sustainable  graduate 
student  exchange  program;  development 
of  outreach  programs;  and  support  for 
research. 

Background 

l?\  holds  independent  status  within 
Moscow  State  University.  IPA  has 
appro.ximatelv  200  junior  and  senior 
facultv.  approximately  half  of  whom 
speak  English.  There  are  currently  11 
departments  at  IP.-\:  Legal  Bases  of 
Management;  Managerial  Technologies: 
Management  Sociology;  Economic 
Theory  and  Policy:  Political  History: 
Russian  State  History;  Philosophy  and 
Methodology  of  Science;  Philosophy  for 
Humanities  Faculties;  Political 
Economy:  Political  Sociology:  and 
Personnel  Management,  In  addition  IPA 
has  two  research  laboratories  for 
Science  Organization  and  Management 
and  for  Social-Ec;onnmic  Processes 
Management.  Applicants  should  contact 
IPA  to  learn  more  about  their  program 
and  to  consult  with  them  about  program 
priorities  necessarv'  for  developing  a 
graduate  program  in  Public  Policy. 

Participants 

The  project  is  designed  for  the 
following  Russian  participants:  faculty, 
administrators,  staff  and  students'at  the 
Institute  of  Public  Administration  at 
Moscow  State  University.  In  addition, 
participants  include  U.S.  faculty, 
administrators  and  staff,  and  other 
((ualified  professionals  with  appropriate 
Public  Policy  expertise.  Although 
applicant  organizations  do  not  need  to 
obtain  a  letter  of  commitment  from  the 
Institute  of  Public  Administration,  they 
are  encouraged  to  consult  with  IPA 
about  options  for  defining  their 
potential  collaboration. 

Logistics 

The  grantee  organization  will  be 
responsible  for  most  arrangements 
associated  with  this  program.  These 
include  providing  international  and 
domestic  travel  arrangements  for  all 
participants,  making  lodging  and  local 
transportation  arrangements  for  visitors, 
orienting  and  debriefing  participants, 
and  preparing  any  necessary  support 
material. 


Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations  including  those  pertaining 
to  insurance.  Please  refer  to  Solicitation 
Package  for  further  information. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Budget  Guidelines 

Organizations  with  less  than  four 
years  of  experience  in  conducting 
international  exchange  programs  are 
ineligible  for  this  grant  competition. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Awards  may  not  exceed 
$500,000.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  the  program  and 
administrative  budgets,  and  detailed 
budgets  for  each  of  the  two  years  of  the 
grant.  The  total  administrative  costs 
funded  by  the  Bureau  may  not  exceed 
20%  of  the  total  request.  Applicants 
may  provide  separate  sub-budgets  for 
each  program  component,  phase, 
location,  or  activity  to  provide 
clarification. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
of  Educational  and  Cultural  Affairs 
concerning  this  RFP  should  reference 
the  above  title  and  numbcir  ECA/A/S/U- 
00-07. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 

Office  of  Global  Educational  Programs. 
Bureau  of  Educational  and  Cultural 
Affairs,  U.S.  Department  of  State.  301 
4th  Street,  SW..  Washington.  DC. 
20547.  telephone:  (202)  619-4126,  fax: 
(202)  401-1433,  internet 
jcebra@usia.gov  to  request  a  Solicitation 
Package.  The  Solicitation  Package 
contains  detailed  award  criteria. 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation. 
Please  specify  Program  Officer  Jonathan 
Cebra  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 


Contact  Information  for  the  Institute  of 
Public  Administration  at  Moscow  State 
University 

Applicants  are  strongly  encouraged  to 
consult  with  the  Institute  of  Public 
Administration  and  Social  Science  at 
Moscow  State  L'ni\ersitv.  More  detailed 
information  about  IPA  can  be  obtained 
from  their  web  site  at  the  Institute  web 
site  at:  http://www.ipa-ss.msu.ru.  The 
designated  contact  person  for  IPA  is 
Deputy  Director  Aleksey  Barabashov, 
who  may  be  reached  by  e-mail  at 
barabash@ipa-ss.msu.ru. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://e. usia.gov/education/ 
rfps.  Please  read  all  information  before 
downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington. 
DC  time  on  Wednesday.  March  15.  2000. 
Faxed  documents  will  not  bo  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

Approximate  program  dates:  Grants 
should  begin  on  or  about  June  15,  2000. 

Duration:  June  15,  2000-June  14, 
2002. 

Submissions 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  10  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  Bureau  of 
Educational  and  Cultural  Affairs.  Ref : 
ECA/A/S/U-00-07.  Grants  Management 
Staff,  ECA/EX/PM.  Room  336.  301  4di 
Street.  SW.  Washington.  DC  20547, 

Applicants  must  also  submit  the 
"Executive  Summary  "  and  'Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
public  affairs  section  of  the  U.S. 
Embassy  in  Moscow  for  its  review,  with 
the  goal  of  reducing  the  time  it  takes  to 
get  posts'  comments  for  the  Bureau's 
grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 


review. 
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diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encDmpass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
chdUenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversitv 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrving  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy."  the  Bureau  "shall  take 
appropriate  steps  to  pro\"ide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  r:ountries." 
Proposals  should  reflect  advancement  of 
this  goal  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Year  2000  Compliance  Requirement 
I Y2K  Requirement) 

The  Year  2000  (Y2K)  issue  is  a  broad 

operational  and  accounting  problem 
that  could  potentially  prohibit 
organizations  from  processing 
information  m  accordance  with  Federal 
management  and  program  specific 
requirements  including  data  exchange 
with  the  Bureau.  The  inability  to 
process  information  in  accordance  with 
Federal  requirements  could  result  in 
grantees'  being  required  to  return  funds 
that  have  not  been  accounted  for 
properly. 

Tne  Bureau  therefore  requires  all 
organizations  use  Y2K  compliant 
systems  including  hardware,  software, 
and  firmware.  Systems  must  accuratelv 
process  data  and  dates  (calculating, 
comparing  and  sequencing)  both  before 
and  after  the  beginning  of  the  vear  2000 
and  correctly  adjust  for  leap  years. 

Additional  information  addressing  the 
Y2K  issue  may  be  found  at  the  General 
Services  Administration  s  Office  of 
Information  Technology  website  at 
http://www.itpolicy.gsa.gov. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  forwarded  to 
independent  reviewers  and  to  Bureau 
and  US  Embassy  officers  for  advisorv 
review. 


An  independent  review  panel  of 
professional,  scholarly,  or  educational 
experts  with  appropriate  regional  and 
thematic  knowledge  will  provide 
recommendations  and  assessments  for 
consideration  by  The  Bureau.  The 
Bureau  will  consider  for  funding  only 
those  proposals  which  are 
recommended  for  further  consideration 
by  the  independent  review  panel. 

Proposals  will  also  be  reviewed  by 
Bureau  officers  as  well  as  by  other  State 
Department  officers  in  Washington,  D.C. 
and  overseas.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Advisor  or  by  other  offices  of  the  U.S. 
Department  of  State.  Funding  decisions 
will  be  made  at  the  discretion  of  the 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  will  reside 
with  a  contracts  officer  with 
competencv  for  Bureau  programs. 

Review  Criteria 

Independent  reviewers  and  State 
Department  officers  in  Washington.  DC. 
and  overseas  will  use  the  criteria  below 
to  reach  funding  recommendations  and 
decisions.  Technically  eligible 
applications  will  be  competitively 
reviewed  according  to  the  criteria  stated 
below.  These  criteria  are  not  rank- 
ordered  or  weighted. 

1.  Quality  of  the  Program  Idea 

Proposals  should  exhibit  originality, 

substance,  precision  and 
resourcefulness.  Proposals  should  have 
reasonable  and  feasible  project 
objectives  which  are  clearly  relevant  to 
the  Public  Policy  Partnership  for  the 
Institute  of  Public  Administration  at 
Moscow  State  L'niversity  Project 
objectives  and  to  the  overall  Bureau 
mission.  Proposals  should  describe  the 
projected  benefits  for  all  participating 
institutions  as  well  as  for  wider 
communities  of  educators  and 
professionals  in  Russia  and  the  U.S. 

2.  Program  Planning 

Proposals  should  include  appropriate 
and  feasible  project  plans  and  a  detailed 
schedule  which  should  include  a  well- 
reasoned  combination  of  useful  and 
appropriate  mentoring,  teaching,  faculty 
and/or  staff  development,  curriculum 
development  I'lncluding  distance 
learning),  graduate  student  exchange 
and  outreach.  The  various  activities 
should  be  clearly  related  to  project 
objectives,  but  need  not  be  equally 
emphasized  within  the  proposal. 
Proposals  should  clearly  demonstrate 
how  the  partnership  will  meet  the 
project's  objectives  and  plan. 


3.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity.  The  Bureau  seeks 
institutional  and  geographic  diversity  of 
U.S.  and  overseas  institutions 
(applications  are  encouraged  from 
institutions  with  diverse  student 
enrollments  and  institutions  from 
under-represented  areas).  The  Bureau 
also  encourages  proposals  which 
address  diversity  concerns  in  program 
content. 

4.  Institutional  Capacity  and 
Commitment 

Proposals  should  demonstrate 
institutional  resources  adequate  and 
appropriate  to  achieve  program  goals. 
Relevant  factors  include;  The  match 
between  partner  departments  and 
schools;  and  availability  of  sufficient 
numbers  of  faculty  and/ or 
administrators  willing  and  able  to 
participate.  Proposals  should  meet  or 
exceed  suggested  Bureau  minimiun 
faculty  exchange  levels.  Proposals 
should  provide  evidence  of  strong 
institutional  commitment  by  all 
participating  institutions  and  an 
indication  of  collaborative  program 
plarming.  Proposals  should  demonstrate 
promise  of  sustainability  and  long-term 
impact  which  will  be  reflected  in  a  plan 
for  continued,  non-U.S.  government 
support  and  follow-on  activities. 

5.  Institutions'  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  the  Office  of  Contracts. 
The  Bureau  will  consider  the  past 
performance  of  prior  recipients  and  all 
reviewers  will  consider  the 
demonstrated  potential  of  new 
applicants.  Reviewers  will  also  consider 
the  quality  of  exchange  participants' 
academic  credentials,  skills,  and 
experience  relative  to  the  goals  and 
activities  of  the  project  plan. 

6.  Project  Evaluation 

Proposals  should  include  an  effective 
evaluation  plan  which  defines  and 
articulates  a  list  of  anticipated  outcomes 
related  to  the  project  goals  and  activities 
and  procedures  for  final  evaluation  as 
well  as  for  on-going  monitoring  and 
mid-term  corrective  action.  Proposals 
should  describe  specific  intermediate 
objectives  to  be  achieved. 

7.  Cost-Effectiveness 

The  overhead  and  administrative 
components  of  the  proposal,  including 
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salaries,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessarv'  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
institutional  direct-funding 
contributions. 

AuthoritT.' 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiu-al  Exchange  Act 
of  1961,  Public  Law  87-2,5b,  as 
amended,  also  known  as  tht-  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
.States  to  increase  mutual  understanding 
between  the  people  of  th£  United  States 
and  the  people  of  other 
countries   *    *    *;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
I'nited  States  and  other 
nations   *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
L'nited  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 
Open  Markets  Support  Act  of  1992 
(Freedom  Support  Act). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  State  Department 
representative  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government  The  Bureau  reserves  the 
right  to  reduc:e.  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  hav  f  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  State  Department 
procedures. 

LMteci;  November  5,  1999. 
Kvelyn  S.  Lieberman. 

(  Viiyer  .Secretary  fur  Public  Diplomacy  and 

Public  Affairs. 

|FK  Do( .  9'^;U)047  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4710- 11-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Docket  OST-99-5670 

Joint  Application  of  Southern  Air 
Transport.  Inc.,  and  Southern  Air,  Inc., 
for  Approval  of  Transfer  of  Certificate 
Authority 

AGENCY:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  99-11-6). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Southern 
Air.  Inc.,  fit,  willing,  and  able  and 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property  and  mail, 
subject  to  conditions,  (2)  canceling  the 
certificate  and  exemption  authority 
currently  held  by  Southern  Air 
Transport.  Inc.,  and  (3)  denying  the  joint 
application  filed  by  Southern  Air 
Transport,  Inc.,  and  Southern  Air,  Inc., 
for  transfer  of  certificate  authority. 

Responses 

Objections  and  answers  to  objections 
should  be  filed  in  Docket  O.ST-9»-5670 
and  addressed  to  the  Department  of 
Transportation  Dockets  (SVC124,  Room 
PL^Ol),  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  and  should 
be  served  on  all  persons  listed  in 
Attachment  A  to  the  order  Persons 
wishing  to  file  objections  should  do  so 
no  later  than  November  24,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
lames  Lawyer,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401],  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  November  10.  1999. 
A.  Bradley  Mims, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
(FR  Doc.  99-29954  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
filed  during  the  week  ending  November 
5,  1999 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 


and  414.  Answers  may  be  filed  within 
21  davs  of  date  of  filing. 

Docket  Xhimber:  OST-99-6429. 
Date  Filed:  November  1.  1999. 
Parties:  .Members  of  the  International 
.\ir  Transport  Association. 
Subject: 

PTC12  CAN-EUR  0051  dated  22 
October  1999. 

Canada-Europe  Expedited 
Resolution  002cc. 

Intended  effective  date:  1  December 
1999. 
Docket  Sumher:  OST-99-6430. 
Date  Filed:  Novemb.-r  1,  1999. 
Parties:  Members  of  the  International 
Air  Transport  .Association. 
Subject: 
PTC12  CAN-EUR  0053  dated  29 
October  1999. 

Canada-Europe  Passenger 
Resolution  002. 

Intended  effective  date;  1  Januarv 
2000. 

Docket  Xumber:  OST-99-6434. 
Date  Filed:  November  2.  1999. 
Parties:  Members  of  the  International 
.Air  Transport  Association, 
Subject: 
CAC/26/Meet/005/99  dated  Mav  10, 
1999. 

Cargo  Agency  Conference  Resos 
801c  (rl)&807  (r2). 

Minutes— C:AC/26/Meet/004/99 
dated  Mav  7.  1999. 

Intended  effective  date:  1  luly  1999/ 
1  Januarv  2000. 
Docket  Xumber:  OST-99-64fi3 
Date  Filed:  November  5.  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC  COMP  0525  dated  5  November 
1999. 

Mail  Vote  045— Resolution  OlOo. 
TC2/12/23/123  Special  Passenger 
.Amending  Resolution  from 
Mozambique 

Intended  effective  date:  1  December 
1999. 
Docket  Xumber:  OST-99-6464. 
Date  Filed:  November  5.  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  ME-AFR  0040  dated  5 
November  1999. 

Mail  Vote  043— Resolution  010m 
from  Zimbabwe  to  Middle  East. 
Intended  effective  date:  15 
November  1999. 

Docket  Xumber:  OST-99-6465. 
Date  Filed:  November  5,  1999. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC2  EUR-AFR  0094  dated  05 
November  1999. 
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Mail  Vote  044— Resolution  OlOn 

from  Zimbabwe  to  Europe, 

Intended  effective  aate:  15 
November  1999, 
Dorothy  VV,  Walker, 
Ft^deral  Rt^gister  Liaison. 
[FR  Doc  99- ,30060  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Fited 
Under  Subpart  Q  during  the  Week 
Ending  November  5, 1999. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportations 
Procedural  Regulations  (See  14  CFR 
302.1701  et,  seq,).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modifv'  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-99-6323, 
Date  Filed:  November  2.  1999, 
Due  Date  for  /Answers.  Conforming 
Applications,  or  Motions  to  Modih 
Scope:  November  16.  1999 

Description:  Application  of  Polar  Air 
Cargo,  Inc,  ("Polar")  pursuant  to  49 
U,S,C,  41102  and  subpart  Q.  applies  for 
a  certificate  of  public  convenience  and 
necessity  to  authorize  it  to  provide 
scheduled  foreign  air  transportation  of 
property  and  mail  between  any  point  or 
points  in  the  United  States  via 
intermediate  points  to  a  point  or  points 
in  the  People's  Republic  of  China  and  to 
points  beyond  with  full  traffic  rights. 
Polar  also  requests  designation  as  the 
fourth  U,S,  carrier  and  the  allocation  of 
six  weekly  frequencies  to  enable  Polar 
to  commence  service,  as  of  April  1 , 
2001,  over  the  routings  described  in  the 
application. 

Docket  Number:  OST-99-6323 
Date  Filed:  November  2,  1999 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  16.  1999, 

Description:  Application  of  Delta  Air 
Lines.  Inc,  ("Delta")  pursuant  to  49 
U,S,C,  41102  and  41108.  and  Subpart  Q, 
applies  for  a  certificate  of  public 
convenience  and  necessity  to  provide 


scheduled  foreign  air  transportation  of 
persons,  propertv  and  mail  between  the 
L'nited  States  and  the  People's  Republic 
of  China,  Delta  is  seeking  the  fourth  U.S. 
carrier  designation  to  serve  China,  and 
requests  an  allocation  of  ten  frequencies 
to  operate  its  proposed  services, 
commencing  April  1.  2001. 

Docket  Number:  OST-99-6323. 

Date  Filed:  November  2.  1999, 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  November  16,  1999, 

Description:  Supplement  to  the 
Application  of  American  Airlines,  Inc, 
pursuant  to  the  Department's  Notice 
served  on  October  12.  1999.  which 
consolidated  its  application  in  OST-99- 
,5871,  American  is  seeking  a  certificate 
of  public  convenience  and  necessity  to 
engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between 
points  in  the  United  States,  on  the  one 
hand,  Shanghai,  Cuangzhou.  Beijing, 
and  two  additional  points  in  the 
Peoples  Republic  of  China  to  be 
selected  by  the  United  States,  on  the 
other  American  is  also  seeking  the 
allocation  of  10  weekly  I'  S  -(>hina 
frequencies,  which  it  will  use  to  operate 
seven  weekly  nonst-op  roundtrips 
between  Chicago  and  Shanghai,  and 
three  nonstop  roundtrips  between 
Chicago  and  Beijing 
Derethy  W.  Walker, 
Federal  Register  Liaison. 
[FR  Doi    99- ,10059  Filed  11-16-99;  8:45  am] 

BILLirMi  CODE  4910-62-P 


DEPARTMENT  Of  TRANSPORTATION 

Federal  Aviation  Admmtstratton 

Advisory  Ctrcukar  (AC)  25.1419-1, 
Certification  of  Transport  Category 
Airptones  for  FKght  in  Icing  Conditions 

AGENCY:  Federal  Aviation 

Administration,  DOT, 

ACTION:  Notice  of  issuance  of  advisory 

circular, 

SUMMARY:  This  notice  aruiounces  the 

issuance  of  Advisory  Circular  (AC) 
25  1419-1,  "Certification  of  Transport 
Category  Airplanes  for  Flight  in  Icing 
Conditions"  That  advisorv  circular 
provides  guidance  for  certification  of 
airframe  ice  protection  systems  on 
transport  category  airplanes.  While  this 
IS  the  primary  focus  of  the  .\C.  the 
guidance  also  supplements  similar 
guidance  provided  in  other  AG's 
concerning  icing  requirements  for  other 
parts  of  the  airplane 

DATES:  Advisory  Circular  25.1419-1  was 
issued  on  August  18.  1999,  by  the 
.Acting  Manager  of  the  Transport 


Airplane  Directorate,  Aircraft 
Certification  Service,  in  Renton. 
Washington, 

HOW  TO  OBTAIN  COPIES:  A  copy  of  AC 
25,1419-1  may  be  obtained  by  writing 
to  the  U.S,  Department  of 
Transportation,  Subsequent  Distribution 
Office,  Ardmore  East  Business  Center, 
3341  Q  75th  Avenue,  Landover,  MD 
20785;  or  at  the  following  Internet 
address:  www.faa.gov/avr/airyairhome, 
htm. 

Issued  in  Renton,  Washington,  on 
November  4,  1999, 
Donald  L,  Riggin, 

Aciing  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
ANM-100. 

[FR  Doc,  99-30001  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  49^0-13-M 


DEPARTMENT  Of  TRAWSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-35] 

Petitions  for  Exemption:  Summary  of 
Petitions  Received:  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT, 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions, 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summan'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  7,  1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NTRM-cmts@faa.gov. 
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The  petition,  any  comments  received, 
and  d  copy  nf  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington.  DC  20,591,  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cherie  lack  (202)  267-7271  or  Terrv 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (AMR-l],  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11,27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C..  on  November 
12,  1999 
Donald  P.  Byrne, 

.-As-s/sftjnf  Chir'i  Counsel  tor  Regulations. 

Petitions  for  Exemption 

Docket  No.:  25559. 

Petitioner  Aerospace  Industries 
Association  of  America,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
21.182(a)  and  45.11(a). 

Description  of  Relief  Sought:  To  allow 
AlA  aircraft  manufacturers  to  continue 
to  manufacture  aircraft  for  use  in 
operations  conducted  under  14  CFR  part 
121  or  aircraft  intended  to  be  used  for 
commuter  operations  under  14  CFR  part 
135  (as  defined  in  14  CFR  part  119)  and 
for  export  without  installing  an 
identification  plate  during  the 
production  phase  on  the  exterior  of 
those  aircraft.  AIA  also  requests  an 
amendment  to  the  existing  exemption  to 
include  those  aircraft  certificated  under 
14  CFR  part  25  and  manufactured  for 
use  in  operations  under  14  CFR  part  91 
and  14  CFR  part  129. 

Docket  So  :  29541. 

Petitioner:  Drake  k  Drake,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
43.3(g). 

Description  of  Relief  Sought:  To 
permit  Drake's  pilots  to  update  the 
Northstar  global  positioning  system  unit 
in  its  Beechcraft  Super  King  Air  200 
aircraft  operated  under  14  CFR  part  135. 

Docket  Vo:  29672. 

Petitioner:  Corpac  Canada,  Ltd.  d.b.a. 
Corporate  Express  Business  &  Charter 
Airline. 

Section  of  the  FAR  Affected:  14  CFR 
129, 18(b). 

Description  of  Relief  Sought:  To 
permit  ("orporate  Express  &  Charter  to 
conduct  unscheduled,  charter 
operations  in  the  United  States  west  of 
longitude  92='  W.  between  latitude  40° 
N.  and  latitude  49°  N.,  without 


approved  Traffic  Alert  and  Collision 
Avoidance  Systems  installed  in  its 
British  Aerospace  Jetstream  31 
airplanes. 

Dispositions  of  Petitions 

Docket  No:  26919. 

Petitioner:  Kalamazoo  Aviation 
History  Museum. 

Section  of  the  FAR  Affected:  14  CFR 
45.25  and  45,29, 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kalamazoo 
Aviation  History  Museum  to  operate  its 
Fort  Tri-motor,  Model  No.  5-AT-C 
(Registration  No.  N8419;  Serial  No,  58) 
with  3-inch-high  nationality  and 
registration  marks  located  on  each  side 
of  the  fuselage  under  the  leading  edge 
of  horizontal  stabilizer. 

GRANT.  9/22/99.  Exemption  No. 
5519C. 

Docket  No:  27205. 

Petitioner:  Federal  Express 
Corporation. 

Section  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  part  135 
certificate  holders  that  lease  aircraft 
from  FedEx  to  operate  those  aircraft 
under  part  135  without  TSO-C112 
(Mode  S)  transponders  installed. 

GRANT,  8/24/99,  Exemption  No. 
571  IE. 

Docket  No.:  27911. 

Petitioner:  Lider  Taxi  Aereo  S.  A. 

Section  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Lider  Taxi  Aereo 
to  substitute  the  calibration  standards  of 
the  Institute  Nacionai  de  Metrologia, 
Normalizagao  e  QuaJidade  Industrial. 
Brazil's  national  standard  organization, 
for  the  calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  test  its  inspection  and 
test  equipment. 

GRANT.  8/27/99,  Exemption  No. 
6999. 

Docket  No:  28590. 

Petitioner:  Human  Flight,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Human  Flight. 
Inc..  employees,  representatives,  and 
other  volunteer  test  jumpers  under 
Human  Flight's  direction  and  control 
and  Human  flight  certified  tandem 
instructors  to  make  tandem  parachute 
jumps  while  wearing  a  dual-harness. 
dual-parachute  pack  having  at  least  one 
main  parachute  and  one  approved 
auxiliary  parachute  packed  in 
accordance  with  §  105.43(a).  In 
addition.  PICs  of  aircraft  involved  in 


these  operations  are  granted  an 
exemption  from  §  105.43(a}  to  allow 
such  persons  to  make  these  parachute 
jumps. 

GRANT.  9/10/99.  Exemption  No. 
6650B. 

Docket  No:  28940. 

Petitioner:  Polar  Air  Cargo. 

Section  of  the  FAR  Affected:  14  CFR 
121.470  and  121.471(a)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Polar  Air  Cargo 
to  schedule  pilots  to  fly  up  to  34  hours 
in  7  days  in  connection  with  flight 
segments  of  international  operations 
conducted  within  the  continental 
United  States. 

Denial.  8/31/99.  Exemption  No.  6970. 

Docket  No.:  29259. 

Petitioner:  Continental  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
119.*67(c)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Mark  James 
Moran  to  ser\'e  as  the  Director  of 
Maintenance  at  Continental  without 
holding  a  mechanic  certificate  with 
airframe  and  powerplant  (A&P)  ratings. 

DENIAL.  9/10/99,  Exemption  No. 
6984. 

Docket  No.:  29276. 

Petitioner:  Excelaire  Services,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Excelaire  pilots 
to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

DENIAL.  9/2/99.  Exemption  No.  6966. 

Docket  No:  29327. 

Petitioner:  Jetways,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Jetways  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft, 

DENIAL.  9/2/99.  Exemption  No.  6968. 

Docket  No.:  29368. 

Petitioner:  North  American  Air 
Charter,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  North  American 
Air  Charter  pilots  to  accomplish  a  line 
operational  evaluation  in  a  Level  C  or 
Level  D  flight  simulator  in  lieu  of  a  line 
check  in  an  aircraft, 

DENIAL.  9/2/99,  Exemption  No.  6969. 

Docket  No  .29374. 
Petitioner:  Chaparral,  Inc. 
Section  of  the  FAR  Affected:  14  CFR 
135.299(a), 
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Description  of  Relief  Sought/ 
Disposition:  To  permit  Chaparral  pilots 
to  accomplish  a  line  operati(inal 
e%'aluation  in  a  Level  C  or  Le\el  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

DEMAL.  9/2/99.  Exemption  No.  6967. 
■  Docket  X'o:  29574. 

Petitioner:  Central  Air  Flight  Training, 
Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  1  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Central  Air  to 
conduct  local  sightseeing  flights  at 
Columbiana  Countv  Airport,  for  a 
Wings-N-Wheels  charity  event  on  either 
September  12  or  19,  1999.  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRAXT.  9/8/99.  Exemption  No.  6976. 

Docket  No.:  29611. 

Petitioner:  Kent  State  University 
Flying  Club 

Section  of  the  FAR  Affected-  14  CFR 
135.251.  135.255.  135.353.  and 
appendices  I  &  J  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Kent  State 
University  Flying  Club  and  the  Kent 
State  University  Intercollegiate  Flight 
Team  to  conduct  local  sightseeing 
nights  for  Community  Aviation  Dav  on 
September  12.  1999.  for  compensation 
or  hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135 

GRANT.  9/10/99.  Exemption  No. 
6983. 

Docket  No.:  29d34. 

Petitioner:  Petaluma  .\rea  Pilots 
Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353.  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition  To  permit  PAPA  to  conduct 
local  sightseeing  flights  at  Petaluma 
Municipal  Airport,  for  PAPA's  "Penny- 
A-Pound"  charitable  event  in  September 
1999  and  Father's  Day  weekend  in  lune 
2000.  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT.  9/9/99.  Exemption  No.  6981 

Docket  No.:  29635. 

Petitioner:  Experimental  Aircraft 
Association.  Chapter  944. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  I  &  I  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAA  Chapter  944 
to  conduct  local  flights  for  the  Mid 


Missouri  Wings  and  Things  on 
September  5,  1999,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

GRANT.  9/3/99,  Exemption  No.  6972. 

Docket  No.:  29689. 

Petitioner:  Kansas  Pilots  Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255,  135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  KPA  to  conduct 
local  sightseeing  flights  at  Manhattan 
Regional  Airport  for  a  charity  airlift 
event  on  September  11,  1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT,  9/8/99.  Exemption  No.  6975. 

Docket  No.:  29692. 

Petitioner:  South  Carolina 
Helicopters.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  1  &  }  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SCHI  to  conduct 
local  sightseeing  flights  in  Augusta, 
Georgia,  for  the  Boshiers  Fly-In  in  late 
September  1999.  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

GRANT.  9 '9/99.  Exemption  No.  6982. 

Docket  So  :  29692. 

Petitioner:  Alexv,  Fred  H. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353.  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Fred  H. 
.Mex\'  to  conduct  local  sightseeing 
flights  for  an  annual  American  Red 
Cross  fundraising  event,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRANT.  9/9/99.  Exemption  No.  6980. 

Docket  No  :  29700. 

Petitioner:  Sioux  Air,  Inc.,  and 
Chapter  291  of  the  Experimental 
Aircraft  Association. 

Section  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353.  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Sioux  Air  and 
EAA  Chapter  291  to  coiiduct  local 
sightseeing  flights  at  Martin  .Mrfield  for 
the  annual  "Tommy  Martin  Memorial 
Fly-In  Breakfast"  on  September  12, 
1999.  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 


GRANT,  9/8/99.  Exemption  No.  6974 

Docket  No:  29704. 

Petitioner:  Monterey  Bay  Chapter  of 
the  International  Organization  of  the 
Ninety-Nines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255.  135.353,  and 
appendices  I  &  J  of  part  1 21 , 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  Monterey  Bay 
99s  to  conduct  local  sightseeing  flights 
at  Salinas  Airport,  and  Watsonville 
Airport,  for  "Nickel-A-Pound"  charity 
airlifts  on  September  12,  1999,  and 
October  16,  1999,  respectively,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135, 

GRANT,  9/9/99.  Exemption  No.  6979. 

Docket  No.:  29706. 

Petitioner:  American  Airlines,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
121  section  V.A.I, 

Description  of  Relief  Sought/ 
Disposition:  To  allow  each  employee 
perlForming  safety-sensitive  functions  for 
Reno  Air.  Inc, .  to  perform  safety- 
sensitive  functions  as  employees  of 
American  without  being  subject  to  a 
pre-employment  drug  test, 

GRANT,  8/27/99,  Exemption  No. 
6960. 

Docket  No.:  29715 

Petitioner:  East  Hill  Flying  Club. 

Section  of  the  FAR  Affected:  14  CFR 
135.251.  135.255,  135.353.  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  East  Hill  to 
conduct  local  sightseeing  flights  for 
pancake  breakfasts  on  September  12, 
1999.  and  May  14,  2000,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135, 

GRANT.  9/9/99.  Exemption  No.  6977. 

Docket  No:  29726. 

Petitioner:  Aramco  Associated,  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
91  SFAR  82. 

Description  of  Relief  Sought/ 
Disposition :  To  permit  Aramco 
Associated.  Inc.  and  its  pilots  in 
command  to  conduct  a  flight  within  the 
territorv  and  airspace  of  Sudan. 

GRANT,  9/3/99.  Exemption  No.  6973. 

Docket  No:  29730. 

Petitioner:  Chapter  613  of  the 
Experimental  Aircraft  Association. 

Section  of  the  FAR  Affected:  14  CFR 
135,251,  135.255,  135.353,  and 
appendices  I  &  J  of  part  121 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAA  Chapter  613 
to  conduct  local  sightseeing  flights  at 
the  Shelbume.  Vermont,  airport  for  an 
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airport  appreciation  day  on  September 

4.  19^9.  fnr  compf^nsation  or  hire. 
without  cumplving  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

r;fl.4AT,  9/ J/99.  Exemption  No.  6971. 

Docket  So    297 :n 

Petitioner:  Gold  Beach  Airport 
Activitv  Dav  Committee. 

Section  of  the  FAR  Affected:  14  CFR 
K)5  251,  135.255.  135.353,  and 
appendices  1  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  CiB.AAJDC  to 
conduct  local  sightseeing  flights  at  Gold 
Beach  Municipal  .\irport  for  the  Gold 
Beach  Airport  Activity  Day/Fly-ln  and 
Pancake  Breakfast  on  September  11, 
1999.  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

GRAi\'T,  9/9/99.  Exemption  No.  6978. 

(FR  Dot    f)<^  fOOOfi  FiU'ii  11-16-99;  8:45  am) 
B(LLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-36] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  .Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  e.xemption  (14  CIFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  .Aviation 
Regulations  (14  CFR  chapter  1), 
dispositions  of  certain  petitions 
previouslv  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Oimments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  7,  1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
.\viatiiin  .Administration.  Office  of  the 
( ;hief  tiounsel,  Attn-  Rule  Docket  (AGC- 


200).  Petition  Docket  No. .  800 

Independence  Avenue,  SW. 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received. 
and  a  copy  of  any  final  disposition  are 
fded  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SVV, 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  Jack  (202)  267-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  tj  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  November 
12,  1999. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  2970:i. 

Petitioner:  Aeroquip-Vickers  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
145.49. 

Description  of  Relief  So  ugh  t/ 
Disposition:  To  permit  Vickers,  an 
Federal  Aviation  Administration  (FAA)- 
certificated  foreign  repair  station  with  a 
limited  accessory  rating,  to  contract  the 
maintenance  of  certain  hydraulic  system 
components  to  the  original  equipment 
manufacturers,  which  are  not  FAA- 
certificated  repair  stations. 

Dispositions  of  Petitions 

DocJce(;Vo.;  27430. 

Petitioner:  Midwest  Flying  Service, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MFS  to  conduct 
operations  under  part  135  without  a 
TSO-C112  (Mode  S)  transponder 
installed  in  each  of  its  aircraft. 

Grant,  9/29/99.  Exemption  No.  5757C. 

Docket  No.:  28053. 

Petitioner  Federal  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
121.401(c),  121.433(c)(l)(iii)  and 
121.441  (a)(1)  and  (b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FedEx  to 
combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
FedEx's  pilots  in  command,  seconds  in 


command,  and  flight  engineers  in  a 
single  annual  training  and  proficiency 
evaluation  program. 

Grant.  9/29/99.  E.xemption  No.  6152C. 

Docket  No:  29297. 

Petitioner:  Aviation  Charter,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AC!  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial.  9/3/99.  Exemption  No.  6986. 

Docket  No.:  29305. 

Petitioner:  Wayfarer  .Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Wayfarer  pilots 
to  accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  flight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99,  Exemption  No.  6987. 

Docket  No  :  29353 

Petitioner:  The  Air  Group,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.299(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AGI  pilots  to 
accomplish  a  line  operational 
evaluation  in  a  Level  C  or  Level  D  fight 
simulator  in  lieu  of  a  line  check  in  an 
aircraft. 

Denial,  9/3/99.  Exemption  No.  6985. 

Docket  No:  29536. 

Petitioner:  .Astral  Aviation  d.b.a. 
Skvwav  Airlines. 

Sections  of  the  FAR  Affected:  14  CFR 
121.409(d).  ' 

Descrip tion  of  Relief  Sought/ 
Disposition:  To  allow  Skway  to  use  the 
EMB-145  flight  simulator  as  a 
temporary  substitute  for  that  required  by 
121.409(d)  to  conduct  low-altitude 
windshear  training. 

Grant.  9/23/99.  Exemption  No.  7001. 

Docket  No.:  297 \9. 

Petitioner:  Experimental  Aircraft 
Association  Chapter  1047  and  the  Tar 
River  Composite  of  the  Civil  Air  Patrol. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353,  and 
appendices  I  &  J  of  part  1 2 1 . 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EAA  chapter 
1047  and  the  Tar  River  Composite  CAP 
to  conduct  local  sightseeing  flights  at 
the  Wilson  Industrial  Air  Center,  for 
their  armual  open  house  on  September 
18,  1999,  and  an  open  house  event  at 
the  Rocky  Mount/Wilson  Airport  in 
Rocky  Mount.  NC.  on  October  23,  1999, 
for  compensation  or  hire,  without 
complying  with  certam  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 
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Grant,  9/1 7/99,  Exemption  No.  6998. 

Docket  No.:  2^720. 

Petitioner:  Jets  Booster  Club  and 
Crossville  Flying  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251,  135.255.  135.353,  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Crossville  Flying 
Association  to  conduct  local  sightseeing 
flights  at  Crossville  Memorial  Airport 
for  a  BBQ  Fly-in  sponsored  bv  the  Jets 
Booster  Club  on  September  25,  1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grunt.  9/24/99.  Exemption  No.  7008. 

Docket  No.:  29735. 

Petitioner:  North  Valley  Pilots 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  NVPA  to  conduct 
local  sightseeing  flights  at  Chico 
Municipal  Airport  for  the  Chico  Air  Fair 
on  September  25.  1999,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  9/24/99,  Exemption  No.  7007. 

Docket  No.:  29751. 

Petitioner:  United  VVav  of 
Northwestern  Illinois.  Inc  and  Freeport 
Pilots  Association. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251.  135,255.  135.353,  and 
appendices  1  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FPA  to  conduct 
local  sightseeing  flights  at  Freeport 
.■\lbertus  Airport,  for  the  Tailed  Way 
campaign  kicknff  hosted  by  the  United 
Way  on  September  18,  1999,  for 
compensation  or  hire,  without 
comph'ing  with  certain  anti-drut;  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant.  9/17/99.  Exemption  .Vo  6996. 

Docket  No.:  29762. 

Petitioner:  MN  .Aviation,  Inc, 

Sections  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135,353,  and 
appendices  I  &  I  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MN  Aviation  to 
conduct  local  sightseeing  flights  for  a 
local  attraction  at  an  airport  in  Albert 
Lea,  MN.  on  September  17.  18,  19,  and 
20,  1999.  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  9/17/99,  Exemption  No.  6995. 

Dock'^t  No.:  29764. 


Petitioner:  Miracle  Ride,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251,  135.255,  135.353,  and 
appendices  I  &  J  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Miracle  Ride. 
Inc.,  to  conduct  local  sightseeing  flights 
for  a  local  attraction  at  an  airport  near 
Greenfield,  IN.  on  September  18.  and 
19.  1999,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant.  9/17/99.  Exemption  No.  7000. 

Docket  No.:  29779. 

Petitioner:  FuUerton  Chapter  of  the 
Ninety-Nines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.251, 135.255,  135.353,  and 
appendices  I  8e  ]  of  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  FuUerton 
Chapter  of  The  Ninety-Nines.  Inc..  to 
conduct  local  sightseeing  flights  at  its 
annual  fundraising  event  on  October  2. 
1999,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse. 

Grant,  10/1/99.  Exemption  No.  7012. 

|FR  Dor.  99-30007  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4910-13'M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-99-37] 

Petitions  tor  Exemption:  Summary  of 
Petitions  Received:  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  sujnmar>'  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulator}-  activities  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identifA  the  petition  docket 


number  involved  and  must  be  received 
on  or  before  December  7,  1999. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW, 
Washington,  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-cmts@faa.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  jack  (202J  2b7-7;^71  or  Terr>- 
Stubblefield  (202)  267-7624  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11,27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11), 

Issued  in  Washington,  DC  on  November  12. 
1999. 

Donald  P.  Byrne. 

.Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.  .-29661. 

Petitioner:  Experimental  Aircraft 
Association.  Small  Aircraft 
Manufacturers  Association  and  National 
Association  of  Flight  Instructors. 

Section  of  the  FAR  Affected:  14  CFR 
91.319(a)(2). 

Description  of  Relief  Sought:  To 
permit  the  owner  of  an  aircraft  with  a 
special  airworthiness  certificate  to  be 
compensated  for  the  use  of  the  aircraft 
in  transition  training  conducted  by 
authorized  flight  instructors. 

(PR  Doc.  99-.30008  Filed  11-16-99;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-99-38j 

Petitions  for  Exemption:  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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summary:  Pursuant  to  FAA's  rulemaking 
provisions  tjoverning  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  st'elving  relief  from  specified 
requirements  of  the  Federal  .\viation 
Regulations  ( 14  C:FR  chapter  IJ, 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  F.\A's 
regulatorv  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary' 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  7,  1999. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue,  SW. 
Washington.  DC  20591. 

Comments  may  also  be  sertt 
electronically  to  the  following  internet 
address:  9-NPRM-cmtsi«Sfaa.gov. 

The  petition,  any  comments  received, 
and  a  copv  of  anv  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  e.xamination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW, 
Washington.  DC  20591;  telephtme  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cherie  lack  (202)  2B7-7271  or  Vanessa 
Wilkins  (202)  267-8029  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.  Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issutnl  in  Washington,  DC,  on  November 
12.  1 ')<■)') 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  So.   29382. 

Petitioner:  Emerson  Electric 
Company.  Section  of  the  FAR  Affected: 
14  CFR  43.7(b). 

Description  of  Relief  Sought:  To 
permit  Emerson  crewmembers  to 
perform  weekly  checks  on  its  Dassault 
Mvstere-Falcon  20-5  aircraft  and  return 
that  aircraft  to  service  without  the 
crewmemher  holding  a  mechanic 
certificate.  The  weekly  check  would 


consist  of  checking  tire  inflation 
pressure  and  hydraulic  reservoir  fluid 
levels. 

|FR  Doc.  99-30009  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Communications/Surveillance 
Operational  Implementation  Team  (0/ 
SOIT)  Hosted  Forum  on  the 
Operational  Implementation  of  Satellite 
Communications  and  Data  Link 
Technologies  for  Aviation  Applications 
in  the  National  Airspace  System  (NAS) 

AGENCY:  Federal  Aviation 
,-\dministration  (FAA),  DOT. 

ACTION:  Notice  of  Meeting. 

summary:  The  FAA  C/SOIT  will  be 
hosting  a  3-day  public  forum  to  discuss 
the  FAA's  Controller-Pilot  Data  Link 
Communication  (CPDLC)  program. 
Formal  presentation  will  be  provided 
followed  by  a  question  and  answer 
session.  Working  group  sessions  will  be 
held  to  discuss  acceptable  programs  and 
requirements  for  CPDLC  Training  and 
approval  and  operational 
implementation  of  CDPLC  and  High 
Frequency  Data  Link  (HFDL).  Those 
who  plan  to  attend  are  invited  to  submit 
proposed  discussion  topics.  Requests  to 
make  presentations  to  the  assembled 
forum  should  be  made  to  the  FOR 
FURTHER  INFORMATION  CONTACT  listed. 

DATES:  January  11-13,  2000,  8:30  a.m.- 
5:00  p.m. 

ADDRESSES:  Holiday  Inn  Rosslyn 
WestPark  Hotel,  1900  Fort  Myer  Drive, 
Arlington,  VA.  Telephone  (703)  807- 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Registration  and  submission  of 
suggested  discussion  topics  may  be 
made  to  Ms.  Dottie  Wilkins,  telephone 
(202)  484-2535,  fax  (202)  484-1510  or 
email  at  dnttiectr  wilkinsmfaa.gov. 

SUPPLEMENTARY  INFORMATION:  Open  to 
the  aviation  industry  with  attendance 
limited  to  space  available.  Participants 
are  requested  to  register  their  intent  this 
meeting  by  December  10.  1999.  Names, 
affiliations  addresses,  telephone  and 
facsimile  numbers  should  be  sent  to  the 
FOR  FURTHER  INFORMATION  CONTACT. 

Issued  in  Washington,  UC,  on  .November  9, 
1999. 

Donald  W.  Streeter, 
C/SOIT  Co-chairman. 
[FRDoc.  99-30002  Filed  11-16-99;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  192;  National 
Airspace  Review  Planning  and 
Analysis 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C,  Appendix  2).  notice 
is  hereby  given  for  a  Special  Committee 
192  meeting  to  be  held  December  8. 
1999.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  FAA  Air  Traffic  Control 
System  Command  Center.  13600  EDS 
Drive,  Herndon.  VA.  Suite  100.  (703) 
904-4400. 

The  agenda  will  be  as  follows:  (1) 
Welcome  and  Introductory  Remarks;  (2) 
Review/ Approval  of  Meeting  Agenda: 
(3)  Review/ Approval  of  Summary  of  the 
Previous  Meeting:  (4)  Review  Working 
Group  meeting  schedule;  (5)  Brief  out  of 
Working  Group  1:  (61  Brief  out  of 
Working  Group  2;  (7)  Commercial  Space 
Launch  Activity  Briefing:  (8)  ATA 
Airspace  Lab  Tour;  (9)  Set  Agenda  for 
Next  Meeting;  (10)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Washington,  DC  20036;  (20)  833- 
9339  (phone),  (202)  833-9434  (fax),  or 
http://www.rtca.org  (web  site).  Members 
of  the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  November  8, 
1999. 

Gregory  D.  Burke, 
Designated  Official. 
[FR  Doc.  99-30003  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  196;  Night 
Vision  Goggles  (NVG)  Appliances  & 
Equipment 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  December 
9-10.  1999,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA.  1140 
Connecticut  Avenue,  N\V..  Suite  1020, 
Washington,  DC,  20036. 

This  new  Special  Committee  196(SC- 
196)  has  been  established  to  develop  the 
operational  concepts.  Minimum 


DEPARTME 

Federal  Avi 

RTCA  Spec 
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Operational  Performance  .Standards 
(MC3PS)  and  training  guidelines  for 
night  vision  goggles.  The  increased  use 
of  the  night  vision  goggles  and  the 
related  equipment  currently  in  the 
design  phase  necessitates  developing 
performance  standards  for  the  goggles. 
The  Federal  Aviation  Administration 
would  use  the  MOPS  as  a  basis  for 
issuing  a  Technical  Standard  Order  for 
night  vision  goggles.  The  proposed 
Term  of  Reference  for  the  committee. 
RTCA  Paper  No.  276-99/PMC-065,  has 
been  developed  and  will  be  reviewed  at 
this  meeting. 

The  agenda  will  include:  (!)  Welcome 
and  Introductory  Remarks:  (2)  Agenda 
Overview;  (3)  Agenda  Overview:  (3) 
RTCA  Funct'onal  Overview;  (4)  Review 
of  FAA  Night  Vision  Goggles  (NVG) 
Policv  and  Certifications;  (5)  NVG 
History;  (6)  Parallel  Efforts;  (7)  Current/ 
Future  users;  (8)  Industry  Speaks;  (9) 
SC-196  Terms  of  Reference  Overview; 
(10)  Identifx-  Goals,  Develop  Work 
Program  and  Examine  Milestones;  (11) 
Announce  Workgroup  leaders — Assign 
Tasks  and  Workgroups;  (12)  Workgroup 
Breakout  Sessions:  (13)  Other  Business: 

(14)  Establish  Agenda  for  Next  Meeting: 

(15)  Date  and  Place  of  Next  Meeting: 

(16)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  spare  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
NW.,  Suite  1020.  Washington,  DC, 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

I.ssued  in  Washington.  DC.  on  November 
n.  1999. 

Janice  L.  Peters, 

Designated  Official. 

[PR  Doc.  99-30004  Filed  11-16-99:  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  165; 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S'.C,  Appendix  2).  notice 
is  hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  December 
10.  1999,  starting  at  9:00  a.m.  The 


meeting  will  be  held  at  RTCA.  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington.  DC,  20036.  (This  plenary 
meeting  will  follow  a  meeting  of  SC-165 
Working  Group  (WG)-3.  Minimum 
Aviation  System  Performance 
Standards,  on  December  7-9.) 

The  agenda  will  include:  (1)  Welcome 
and  Introductions;  (2)  Review  Summarv 
of  the  Previous  Meetings;  (3)  Overview 
of  Related  Activities:  a.  AEEC  741  and 
761  Characteristics;  b.  EUROCAE 
Working  Group  55;  c.  AMS(R)S 
Spectrum  Issues;  d.  AMCP  WG-A  on 
AMSS;  e.  Industry,  Users,  Government; 
(4)  Review  of  SEC-165  Working  Group 
Activities:  a  WG-1 .  AMSS  Avionics 
Equipment  .Minimum  Operational 
Performance  Standards;  b.  WG-3,  AMSS 
System/Service  Performance  Criteria;  (5) 
Other  Business:  (6)  Date  and  Place  of 
Next  .Meeting;  (7)  Closing. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  mav  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  Suite  1020.  Washington.  DC. 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax):  or  http://w^\'w. rtca.org 
(weh  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  November 

10.  lyi^q 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc  99- ,10005  Filed  11-16-99;  8:45  am] 

BILLING  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-99-6495] 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
PaperwTirk  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
extension  of  a  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  c()llec:tion  and  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 


collection  of  information  was  published 
on  July  8,  1999.  [FT?  64  pages  36957). 
DATES:  Comments  must  be  submitted  on 
or  before  December  17,  1999.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  davs  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  L.  Barney.  Office  of 
Administration.  Office  of  Management 
Planning.  (2021  366-6680 
SUPPLEMENTARY  INFORMATION: 

Title:  Control  of  Aicotioi  Misuse  in 
Transit  Operations  {OMB  Number: 
2132-0557). 

Abstract:  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (Pub.  L.  102-143".  October  28, 
1991,  now  codified  in  relevant  part  as 
49  U.S.C.  Section  5331)  requires  any 
recipient  of  Federal  financial  assistance 
under  49  U.S.C.  Sections  5309.  5307.  or 
5311  or  under  23  U.S.C.  Section 
103(e)(4)  to  establish  a  program 
designed  to  help  prevent  accidents  and 
injuries  resulting  from  the  misuse  of 
drugs  and  alcohol  by  employees  who 
perform  safety-sensitive  functions. 
FTA's  regidation,  49  CFR  part  654. 
"Prevention  of  Alcohol  Misuse  in 
Transit  Operations."  effective  March  17, 
1994,  requires  recipients  to  submit  to 
FTA  annual  reports  containing  data 
which  summarize  information 
concerning  the  recipients'  alcohol 
testing  program,  such  as  the  number  and 
type  of  tests  given,  number  of  positive 
test  results,  and  the  kinds  of  safety- 
sensitive  functions  the  employees 
perform.  FTA  uses  these  data  to  ensure 
compliance  with  the  rule,  to  assess  the 
misuse  of  alcohol  in  the  transit  industry, 
and  to  set  the  random  testing  rate.  The 
data  will  also  be  used  to  assess  the 
effectiveness  of  the  rule  in  reducing  the 
misuse  of  alcohol  among  safety- 
sensitive  transit  employees  and  making 
transit  safer  for  the  public. 

Estimated  Total  Annual  Burden: 
27,097  hours. 

ADDRESS:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725 — 17th 
Street.  NW,  Washington,  DC  20503, 
Attention:  FTA  Desk  Officer. 

Comments  Are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuiracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection, 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
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collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued:  November  4.  1999. 
Dorrie  Y.  Aldrich, 

Associate  Administrator  for  Administration. 
[FR  Dor.  99-29452  Filed  11-16-99;  8:45  ami 

BILLING  CODE  4910-57-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-99-6478;  Notice  1] 

Advanced  Bus  Industries.  LLC; 
Application  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standard  No.  105 

We  are  asking  your  views  on  the 
application  by  Advanced  Bus 
Industries,  LLC.  of  Columbus.  Ohio, 
("ABI")  for  a  temporary  exemption  for 
its  MSV  small  bus  from  the  reiiuirement 
of  Motor  Vehicle  Safety  Standard  No. 
105  Hydraulic  and  Electric  Brake 
Systems  that  a  service  brake  system  be 
provided  on  all  wheels.  ABI  has  applied 
on  the  basis  that  it    is  otherwise  unable 
to  sell  a  motor  vehicle  whose  overall 
level  of  safety  is  equivalent  to  or 
exceeds  the  overall  level  of  safety  of 
nonexempted  motor  vehicles."  49  CFR 
555.6(d). 

We  are  publishing  this  notice  of 
receipt  of  the  application  in  accordance 
with  our  regulations  on  temporary 
exemptions.  This  action  does  not 
represent  any  judgment  by  us  about  the 
merits  of  the  application.  The 
discussion  that  follows  is  based  on 
information  contained  in  ABI's 
application. 

ABI's  Reason.s  Why  it  Needs  a 
Temporary  Exemption 

Paragraph  S5.1  of  Standard  No.  105 
requires  motor  vehicles  to  which  the 
standard  applies  to  be  equipped  with  a 
service  brake  system  acting  on  all 
wheels.  ABI  has  applied  on  behalf  of  its 
"MSV  Test  and  Development  Vehicle," 
a  small  bus  with  ,i  CVWR  of  13,500 
pounds 

ABI  describes  the  configuration  of  the 
MSV  by  saving  that  the  four-wheel 
independent-suspension  support  is 
augmented  by  a  small-wheeled  tag  axle. 
The  tag  axle  is  located  behind  the  two 
rear-independent  suspension  wheels. 
The  four  independent-suspension 
wheels  are  fitted  \kith  hydraulic-caliper 
disc  brakes  but  the  two  small  wheels  of 
the  tag  axle  are  not  fitted  with  brakes. 


ABI  asks  to  be  excused  from  providing 
brakes  for  the  wheels  of  the  tag  axle. 

The  MSV  was  originally  developed 
without  the  tag  axle,  but  pre-production 
changes  increased  the  gross  weight  on 
the  two  rear  wheels  beyond  the  rated 
load  capacity  of  the  rear  tires.  ABI  has 
added  a  Dexter  tag  axle  to  support  the 
additional  weight. 

The  standard-equipment  braises 
operate  with  a  low  displacement  of 
hydraulic  fluid  at  a  pressure  of 
approximately  1.600  psi.  The  vehicle  is 
equipped  with  an  antilock  braking 
system  (ABS).  However,  "there  is  no 
commercially-available  tag  axle  with  a 
braking  system  that  is  compatible  with 
the  vehicle's  main  service  brake 
system."  Absent  an  exemption.  .ABI  will 
not  be  able  to  sell  the  production 
version  of  the  MSV.  VVhile  any 
exemption  provided  is  in  effect.  ABI 
intends  "to  develop  a  new  higher- 
capacity,  rear  wheel  suspension  system 
that  will  eliminate  the  need  for  the  tag 
axle",  and  does  not  anticipate  selling 
more  than  75  vehicles  for  anv  12-month 
period  that  the  exemption  is  in  effect. 

ABI's  Reasons  Why  the  Overall  Level  of 
Safety  of  the  MSV  Is  at  Least  Equal  to 
That  of  a  Complying  Motor  Vehicle 

Although  the  MSV  does  not  contain 
any  safety  features  other  than  those 
required  by  the  Federal  motor  vehicle 
safety  standards,  ABI  argues  that  it 
otherwi.se  exceeds  the  requirements  of 
Standard  No.  105  "and  easily  complies 
with  brake-in-turn  (stability  and  control) 
standards  expected  to  be  proposed  by 
NHTSA  in  the  near  future.  ' 

The  company  has  tested  the  MSV 
service  brake  system  to  the  requirements 
of  Standard  No.  105.  and  enclosed  a 
copy  of  the  test  report  with  its  petition. 
The  report  stated  that  "even  without 
brakes  on  the  tag  axle,  the  vehicle  was 
still  able  to  meet  all  of  the  performance 
requirements  of  FMVSS  105  by  a 
significant  margin."  (Test  No.  RAI-ABI- 
01,  Radlinski  &  Associates.  Inc.,  August 
1999,  p.  2).  The  report  also  concluded 
that  the  results  demonstrated  "that  the 
tag  axle,  which  only  carries  1 ,500  lb  (1 1 
percent  of  the  total  weight),  does  not 
really  need  brakes  in  order  for  the 
vehicle  to  provide  safe  stopping 
performance  as  defined  by  the 
requirements  of  the  standard"  (id.,  p.  2) 

ABI's  Reasons  Why  an  Exemption 
Would  Be  Consistent  With  the  Public 
Interest  and  Objectives  of  .Motor 
Vehicle  Safety 

ABI  argued  that  an  exemption  would 
be  in  the  public  interest  and  consistent 
with  traffic  safety  objectives  because 
granting  the  exemption  'will  permit 
public-transit  use  of  the  advanced 


features  of  the  MSV  bus  while  fulfilling 
the  letter,  and  the  intent,  of  the  FMVSS 
standards."  These  advanced  features  are 
"significantly  improved  ride  and 
handling  characteristics  compared  to 
existing  small  buses  and  the  MSV's 
stainless  steel  frame  and  FRP  body  will 
be  more  durable  than  conventionally- 
constructed  buses  in  this  class."  In 
addition,  the  company  believes  that  test 
report  shows  that  the  braking 
performance,  even  without  brakes  on 
the  tag  axle,  significantly  exceeds  the 
requirements  of  Standard  No.  105. 

How  To  Comment  on  ABI's  Application 

If  you  would  like  to  comment  on 
ABI's  petition,  please  send  two  copies  of 
your  comments,  in  writing,  to:  Docket 
Management.  National  Highway  Traffic 
Safety  Administration.  Room  PL-401. 
400  Seventh  Street.  SVV.  Washington. 
DC  20590,  in  care  of  the  docket  and 
notice  number  shown  at  the  top  of  this 
document. 

Comments  may  also  be  submitted 
electronically  by  logging  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions. 

We  shall  consider  all  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  stated  below. 
To  the  extent  possible,  we  shall  also 
consider  comments  filed  after  the 
closing  date.  You  may  examine  the 
docket  in  Room  PL— 401.  both  before  and 
after  that  date,  between  10  a.m.  and  5 
p.m.,  or  by  accessing  the  docket  at  its 
website. 

When  we  have  reached  a  decision,  we 
shall  publish  it  in  the  Federal  Register. 

Comment  closing  date:  December  17, 
1999. 

Authority:  4')  U.S.C.  30113;  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on:  Novermber  10, 1999. 
Stephen  R.  Kratzke, 

Acting  Associatt^  Administrator  for  Safety 
Performance  Standards. 

[FR  [)o(    'W-29953  Filed  11-16-99;  8:45  am] 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Voucher  for  Payment  of  Awards 

agency;  Financial  Management  Service, 
Fiscal  Service.  Treasury. 
ACTION:  Notice  and  request  for 
comments. 
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3nt  Service, 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Voucher  for  Payment  of 
Awards." 

DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3700 
East  West  Highway,  Programs  Branch, 
Room  144.  Hyattsville.  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Siegel. 
Judgment  Fund  Branch.  Room  6D39. 
3700  East  West  Highway.  Hyattsville, 
Maryland  20782.  (202)  874-8664. 
SUPPLEMENTARY  INFORMATKDN:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995. 
(44  U.S.C.  3506(c)(2)(A]),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below 

Title:  Voucher  for  Payment  of  Awards. 

OMB  Number:  1510-0037. 

Form  Number:  TFS  5135. 

Abstract:  Awards  certified  to  Treasury 
are  paid  annually  as  funds  are  received 
from  foreign  Governments.  Vouchers  are 
mailed  to  awardholders  showing 
payments  due.  Awardholders  sign 
vouchers  certifying  that  he/she  is 
entitled  to  payment.  Executed  vouchers 
are  used  as  basis  for  payment. 

Current  Actions:  Extension  of 
currently  approved  collection 

Type  of  Review:  Regular 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,400. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Comments:  Comments  submitted  m 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 


ways  to  minimize  the  burden  of  the 
(  ollection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  November  12.  1999. 

ludith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations. 

IFR  Doc.  99-30040  Filed  11-16-99;  8:45  am] 

BILLING  CODE  4ei0-35-« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  CoHectton;  Comment 
Request  for  Tip  Rate  Determination 
Agreement  (Gaming  Industry) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 

Treasury',  as  part  of  its  continuing  effort 
to  reduce  paperw'ork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  {44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  the  Tip 
Rate  Determination  Agreement  (Gaming 
Industry) 

DATES:  Written  comments  should  be 
received  on  or  before  January  18.  2000 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Ser\'ice.  room  5244.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242.  mi  Constitution 
Avenue  N'W  .  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title  Tip  Rate  Determination 
Agreement  (Gaming  Industry). 
OMB  Number:  1545-1530' 
Abstract:  Information  is  required  by 
the  Internal  Revenue  Service  in  its 
compliance  efforts  to  assist  employers 
and  their  employees  in  understanding 
and  complying  with  Internal  Revenue 
Code  section  6053(a),  which  requires 


employees  to  report  all  their  tips 
monthly  to  their  employers. 

Current  Actions:  There  is  no  change  to 
this  existing  information  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Average  Time  Per 
Respondent:  4  hr.,  40  min. 

Estimated  Total  Annual  Burden 
Hours:  4,367. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requirpd  by  26  I'  S.C.  6103. 

Request  fer  Cemments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

.'Approved:  November  4,  1999. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
!FR  Dot   ^9-29921  Filed  11-1&-99;  8:45  am] 

BILLING  CODE  4830-01-U 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Form  A 

agency:  Internal  Revenue  Service  (IRS), 

Treasury 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  it.s  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  publu:  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U  S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
A.  Qualifications  &  .Availability  Form. 
DATES:  Written  comments  should  be 
received  on  or  before  lanuarv  18.  2000 
to  be  assured  of  consideration. 
ADOR£SSES:  Direct  all  written  comments 
to  Garrirk  R.  Shear.  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NVV  .  Washmgton.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  should  be  directed 
to  Carol  Savage.  (202)  622-3945. 
Internal  Revenue  Service,  room  5242, 
1111  Constitution  Avenue  NW., 
Washington.  DC  20224 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualifications  &  Availability 
Form. 

OMB  Xumber:  To  be  assigned  later. 

Fnrm  \'uwher:  Form  A, 

Abstract  Form  A  is  used  by  external 
applicants  applying  for  clerical  and 
technical  positions  with  the  Internal 
Revenue  Service.  Applicants  will 
complete  information  relating  to  their 
address,  job  preference,  veteran's 
preference  and  a  series  of  occupational 
questions,  knowledge  and  skills  along 
with  background  information. 

Cun^nt  ,-\r/ions  This  is  a  new 
collection  of  information 

T\-pe  of  Rpvipw  New  OMB  approval. 

Affected  Public:  Individuals. 

Estimated  Xumber  of  Respondents: 
90.000. 

Estimated  Time  Per  Respondent:  30 
minutes 

Estimated  Total  Annual  Burden 
Hours,  45,000 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential. 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  8,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-29922  Filed  11-16-99;  8:45  am] 

BILUNG  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[EE-1 47-87] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  EE-147-87  (TD 
8376),  Qualified  Separate  Lines  of 


Business  (§§  1.414(r)-3.  1.414(r)-4.  and 
1.414(r)-6). 

DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5244.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945.  Internal  Revenue  Service,  room 
5242,  1111  Constitution  Avenue  NW.,     - 
Washington.  DC  20224, 
SUPPLEMENTARY  INFORMATION: 

Title:  Qualified  Separate  Lines  of 
Business. 

OMB  Number  1545-1221. 

Regulation  Project  Number:  EE-147- 
87. 

Abstract:  Section  414(r)  of  the  Internal 
Revenue  Code  requires  that  employers 
who  wish  to  test  their  qualified 
retirement  plans  on  a  separate  line  of 
business  basis,  rather  than  on  a 
controlled  group  basis,  provide  notice  to 
the  IRS  that  the  employer  treats  itself  as 
operating  qualified  separate  lines  of 
business.  Additionally,  an  employer 
may  request  an  IRS  determination  that 
such  lines  satisfy  administrative 
scrutiny.  This  regulation  elaborates  on 
the  notice  requirement  and  the 
determination  process. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
253. 

Estimated  Time  Per  Respondent:  3 
hours.  27  minutes. 

Estimated  Total  Annual  Burden 
Hours:  899. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
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approval.  All  comments  will  become  a 
matter  nf  public  record.  Comments  are 
invited  (in  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
prrformance  of  the  functions  of  the 
agency,  including:  u  hcther  the 
information  shall  have  practical  utility; 
fb)  the  accuracv  of  tht-  agency's  estimate 
of  the  burden  nt  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 


maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  8,  1999. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  99-29923  Filed  11-1&-99;  8:45  am] 
BILUNG  CODE  4830-01 -P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  101 
[Docket  No.  94P-O036] 

RtN0910-AB66 

Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Labeling,  Nutrient  Content 
Claims,  and  Health  Claims 

AGENCY:  Food  and  Drug  Administration, 

HHS 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  rpgulafions  on  nutrition 
labeling  to  require  that  the  amount  of 
trans  fattv  acid.s  present  in  a  food, 
including  dietarv  supplements,  be 
included  in  the  amount  and  percent 
Daily  Value  (%DV)  declared  for 
saturated  fatty  acids.  FDA  is  proposing 
that  when  trans  fatty  acids  are  present, 
the  declaration  of  saturated  fatty  acids 
shall  bear  a  symbol  that  refers  to  a 
footnote  at  the  bottom  of  the  nutrition 
label  that  states  the  number  of  grams  of 
trans  fatty  acids  present  in  a  serving  of 
the  product.  FDA  also  is  proposing  that, 
wherever  saturated  fat  limits  are  placed 
on  nutrient  content  claims,  health 
claims,  or  disclosure  and  disqualifying 
levels,  the  amount  of  trans  fatty  acids  be 
limited  as  well.  In  addition,  the  agency 
is  proposing  to  define  the  nutrient 
content  claim  for  "trans  fat  free."  This 
proposal  responds,  in  part,  to  a  citizen 
petition  on  trans  fatty  acids  in  food 
labeling  from  the  Center  for  Science  in 
the  Public  Interest  (CSPI).  This  action 
also  is  being  taken  to  prevent 
misleading  claims  and  to  provide 
information  to  assist  consumers  in 
maintaining  healthy  dietary  practices. 
DATES:  Written  comments  on  the 
proposed  rule  should  be  submitted  by 
February  15.  2000.  .See  section  XI  of  this 
document  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
document.  Written  comments  on  the 
information  collection  requirements 
should  be  submitted  by  December  17, 
1999 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  5fc)30  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
written  comments  on  the  information 
collection  requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 


Office  of  Management  and  Budget 
(0MB),  New  Executive  Office  Bldg.,  725 
17th  St.  NW.,  rm.  10235,  Washington, 
DC  20503.  Attn:  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Thompson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5587. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Nutrition  Labeling 

In  the  Federal  Register  of  fuly  19. 
1990  (55  FR  29847),  FDA  published  a 
proposed  rule  entitled  "Food  Labeling; 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision" 
(hereinafter  referred  to  as  "the  July  19, 
1990,  proposal")  to  amend  its  food 
labeling  regulations  to  require  nutrition 
labeling  on  most  food  products  that  are 
meaningful  sources  of  nutrients.  Among 
other  things,  FDA  proposed  to  revise  the 
list  of  nutrients  and  food  components 
that  must  be  included  in  nutrition 
labeling  by  adding  to  that  list  saturated 
fatty  acids,  cholesterol,  dietary  fiber. 
and  calories  from  fat. 

During  the  comment  period  for  the 
July  19,  1990  proposal.  Congress  passed, 
and  the  President  signed  into  law.  the 
Nutrition  Labeling  and  Education  Act  of 
1990  (the  1990  amendments)  (Public 
Law  101-535).  Section  403(q)  (21  U.S.C. 
343(q))  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  which  was 
added  by  the  1990  amendments, 
specifies,  in  part,  that  certain  nutrients 
and  food  components  are  to  be  included 
in  nutrition  labeling.  Section 
403(q)(2)(A)  and  (q)(2)(B)  of  the  act  state 
that  the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  (and.  by 
delegation,  FDA)  can,  by  regulation,  add 
or  delete  nutrients  to  be  included  in  the 
food  label  or  labeling  if  he  or  she  finds 
such  action  necessary  to  assist 
consumers  in  maintaining  healthy 
dietary  practices.  In  response  to  this 
provision,  in  the  Federal  Register  of 
November  27,  1991  (56  FR  60366).  FDA 
published  a  proposed  rule  entitled 
"Food  Labeling;  Reference  Daily  Intakes 
and  Daily  Reference  Values;  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision"  (hereinafter 
referred  to  as  "the  November  27.  1991. 
proposal")  to  modify  the  July  19,  1990, 
proposal.  In  the  November  27,  1991, 
proposal,  the  agency  proposed  to 
require  that  foods  bear  nutrition  labeling 
listing  certain  nutrients  and  the  amount 
of  those  nutrients  in  a  serving  of  the 
food. 

In  the  November  27,  1991  (56  FR 
60366  at  60371)  proposal.  FDA  also 


addressed  the  conditions  under  which 
other  nutrients  could  voluntarily  be 
included  in  nutrition  labeling.  FDA  did 
not  propose  to  include  trans  fattv  acids 
(throughout  this  preamble  FD.-\  has  used 
the  terms  "trans  fatty  acids"  and  "trans 
fat"  interchangeably;  likewise,  for  the 
terms  "saturated  fatty  acids"  and 
"saturated  fat")  among  the  nutrients  that 
could  voluntarily  be  listed  on  the 
nutrition  label,  but  requested  comments 
on  this  position. 

In  the  Federal  Register  of  fanuarv  6. 
1993  (58  FR  2079).  FDA  issued  a  final 
rule  entitled  "Food  Labeling:  Mandatory 
Status  of  Nutrition  Labeling  and 
Nutrient  Content  Revision.  Format  for 
Nutrition  Label"  (hereinafter  referred  to 
as  "the  nutrition  labeling  final  rule") 
that  prescribes  how  nutrition  labeling  is 
to  be  provided  on  the  foods  that  are 
regulated  by  the  agency.  The  new 
regulations  required  the  declaration  of 
total  fat  and  of  saturated  fat.  with  the 
declaration  of  monounsaturated  fat  and 
polyunsaturated  fat  (both  defined  as  the 
cis  isomers  only)  required  only  when 
claims  are  made  about  fatty  acids  and 
cholesterol.  Based  on  its  review  of  the 
comments,  the  agency  stated  that  it  was 
premature  to  require  the  presence  of 
trans  fatty  acids  on  the  nutrition  label 
because  of  a  lack  of  consensus  on  the 
dietary  implications  of  trans  fatty  acids 
intake.  However,  the  agency 
acknowledged  that  it  might  be  necessary 
to  revisit  the  labeling  of  trans  fattv  acids 
in  the  hiture  (58  FR  2079  at  2090  to 
2092). 

B.  Nutrient  Content  Claims 

Section  403(r)(l)(A)  of  the  act.  which 
also  was  added  by  the  1990 
amendments,  provides  that  a  product  is 
misbranded  if  it  bears  a  claim  on  its 
label  or  labeling  that  either  expressly  or 
implicitly  characterizes  the  le\el  of  any 
nutrient  of  the  type  required  to  be 
declared  as  part  of  nutrition  labeling, 
unless  such  claim  has  been  specifically 
defined  by  regulation  under  section 
403(r)(2  )(A)  of  the  act  (or  the  product  is 
otherwise  exempted  under  the  act).  In 
response  to  this  provision,  FDA 
published  two  proposed  rules  in  the 
Federal  Register  of  November  27,  1991 
(56  FR  60421  and  56  FR  60478).  The 
first  document  entitled 
Nutrient  Content  Claims,  General 
Principles,  Petitions,  Definition  of 
Terms,"  covered  general  principles  for 
nutrient  content  claims  and  proposed, 
in  part,  to  define  certain  nutrient 
content  claims,  to  provide  for  their  use 
on  food  labels,  and  to  establish 
procedures  for  the  submission  and 
review  of  petitions  regarding  the  use  of 
specific  nutrient  content  c:laims.  In  the 
other  document  entitled  "Food 
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Labeling:  Definitions  of  Nutrient 
Content  Claims  for  the  Fat.  Fatty  Acid, 
and  Cholesterol  Content  of  Food" 
(hereinafter  referred  to  as  the  "fat.  fatty 
acid,  and  cholesterol  proposed  rule"), 
the  agency  proposed  definitions  for  fat. 
fatty  acid,  and  cholesterol  nutrient 
content  claims,  but  not  for    saturated  fat 
free." 

A  number  of  tommenis  in  response  to 
the  fat,  fatty  acid,  and  cholesterol 
proposed  rule  strongly  recommended 
that  FDA  define  the  term  "saturated  fat 
free."  In  the  Federal  Register  of  lanuary 
6,  1993  (58  FR  2302  at  2419).  FDA 
issued  a  final  rule  entitled  "Food 
Labeling:  Nutrient  Content  Claims. 
General  Principles,  Petitions,  Definition 
of  Terms:  Definitions  of  Nutrient 
Content  Claims  for  the  Fat,  Fatty  Acid, 
and  Cholesterol  Content  of  Food." 
(hereinafter  referred  tn  as  the  "nutrient 
content  claims  final  rule")  (58  FR  2302 
at  2419),  that  defined  "saturated  fat 
free"  to  mean  that  the  food  contains  less 
than  0.5  gram  (g)  of  saturated  fat  per 
reference  amount  customarily 
consumed  ("reference  amount")  and 
that  the  level  of  trans  fatty  acids  in  the 
food  does  not  exceed  1  percent  of  the 
total  fat  in  the  food  (^  101.62(c)(l)(i)  (21 
CFR  101.62(c)(l)(i))).  FDA  included  the 
latter  criterion  because  scientific 
evidence  suggested  that  trans  fatty  acids 
act  in  a  similar  manner  to  saturated  fat 
with  respect  to  raising  serum  cholesterol 
and,  therefore,  should  be  present  at 
insignificant  levels  when  claims  are 
made  about  saturated  fats.  The  agency 
stated  that  it  would  be  misleading  for 
products  that  were  labeled  "saturated 
fat  free"  to  contain  measurable  amounts 
of  trans  fatty  acids  because  consumers 
would  expect  such  products  to  be  "free" 
of  other  components  that  significantly 
raise  serum  cholesterol.  The  agency 
stated  that  1  percent  was  the 
appropriate  threshold  because  anah'tical 
methods  for  measuring  trans  fatty  acids 
below  that  level  were  not  reliable  (58  FR 
2302  at  2332). 

Technical  comments  that  FDA 
received  after  publication  of  the  nutrient 
content  claims  final  rule  objected  to  the 
1  percent  criterion  for  trans  fatty  acids 
in  the  definition  of  "saturated  fat  free." 
A  comment  pointed  out  that  a  cookie 
containing  1.5  g  of  total  fat  would  be 
allowed  to  have  only  0.015  g  of  trans 
fatty  acids,  an  amount  that  could  not  be 
accurately  measured  (58  FR  44020  at 
44027).  These  comments  persuaded 
FDA  to  revise  the  trans  fatty  acids 
criterion  for  the  definition  of  "saturated 
fat  free"  in  §  101.62(c)(l)(i)  to  require 
that  a  food  contain  less  than  0.5  g  trans 
fatty  acids  per  reference  amount  and  per 
labeled  serving  to  be  eligible  to  bear  the 
claim.  The  agency  selected  this  amount 


because  of  the  reliable  limit  of  detection 
of  trans  fatty  acids  and  because  it 
corresponds  to  the  amount  of  saturated 
fat  and  total  fat  selected  for  the  claims 
"saturated  fat  free"  and  "fat  free," 
respectively.  FDA  incorporated  this 
change  in  technical  amendments  to  the 
nutrient  content  claims  final  rule  that  it 
published  in  the  Federal  Register  on 
August  18,  1993  (58  FR  44020  at  44032). 

C.  Disqualification/Disclosure  Levels 

The  1990  amendments  addressed 
health  claims  by  amending  the  act  to 
specify-,  in  part,  that  a  food  is 
misbranded  if  it  bears  a  claim  that 
expressly  or  by  implication 
characterizes  the  relationship  of  any 
nutrient  that  is  of  the  type  required  in 
section  403{q)(l)  or  (q)(2)  of  the  act  to 
be  in  the  label  or  labeling  of  the  food  to 
a  disease  or  health-related  condition 
unless  the  claim  meets  the  requirements 
of  a  regulation  authorizing  its  use. 
Section  403(r)(3)(A)(ii)  of  the  act 
provides  that  a  health  claim  may  only 
be  made  for  a  food  that  does  not 
contain,  as  determined  by  regulation,  a 
nutrient  in  an  amount  that  increases  to 
persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related.  FDA 
describes  these  levels  as  "disqualifying" 
levels. 

In  the  case  of  certain  nutrient  content 
claims,  section  403(r)(2)(B)  of  the  act.  as 
amended,  requires  that  the  label  or 
labeling  of  any  food  that  contains  a 
nutrient  at  a  level  that  increases  to 
persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related  shall 
contain,  prominently  and  in  immediate 
proximity  to  such  claim,  the  following 
statement:  "See  nutrition  information 

for content."  The  blank  shall 

identify'  the  nutrient  associated  with  the 
increased  risk  of  disease  or  health- 
related  condition.  FDA  refers  to  these 
levels  as  "disclosure  levels." 

FDA  established  disqualifying  levels 
in  ^  101,14(a)(5]  (21  CFR  101.14(a){5}) 
for  fat.  saturated  fat.  cholesterol,  and 
sodium  in  the  health  claims  final  rule 
(58  FR  2478.  Ianuar\-  6.  1993).  It  also 
established  disclosure  levels  for  these 
nutrients  in  §101  13(h)  (21  CFR 
101.13(h))  in  the  nutrient  content  claims 
final  rule  (58  FR  2302).  The  nutrient 
levels  are  the  same  for  both 
disqualification  and  disclosure.  During 
that  rulemaking,  the  agency  did  not 
consider  disqualifying  or  disclosure 
levels  for  trans  fatty  acids  due  to  the 
inconclusiveness  of  scientific  evidence 
concerning  their  impact  on  public 
health. 


n.  The  Petition  From  the  Center  for 
Science  in  the  Public  Interest  (CSPI) 

CSPI  submitted  a  citizen  petition 
dated  Februar\'  14,  1994.  which  was 
assigned  FDA  Docket  No.  94P-0036/ 
CPl.  In  the  petition,  CSPI  stated  that  an 
increasing  body  of  evidence  suggests 
that  dietary  trans  fatty  acids  raise  blood 
cholesterol  levels,  thereby  increasing 
the  risk  of  coronary  heart  disease  (CHD), 
The  petitioner  argued  that  the  food 
labeling  rules  issued  to  implement  the 
1990  amendments  do  not  adequately 
reflect  the  effect  of  dietary  trans  fatty 
acids  on  CHD.  The  petitioner  stated  that 
consumers  expect  the  number  of  grams 
of  saturated  fat  listed  on  the  nutrition 
label  to  represent  all  the  "heart- 
unhealthy"  fat  in  the  product,  and  that, 
in  many  foods,  the  number  of  grams  of 
saturated  fat  underestimates  the  total 
amount  of  "heart-unhealthy"  fats 
because  trans  fatty  acids  are  not 
included  in  the  declared  value.  The 
petition  included  examples  of  products 
in  which  the  declared  amount  of 
saturated  fat  accounted  for  only  half  of 
the  "heart-unhealthy"  fat.  Accordingly, 
CSPI  requested  that  FDA  amend  the 
definition  of  saturated  fattv  acids  in 
§  101.9(c)(2)(i)  (21  CFR  10i.9(c)(2)(i))  to 
include  trans  fatty  acids  so  that  the 
declaration  of  saturated  fat  on  the 
nutrition  label  would  provide 
consumers  with  complete  information 
on  all  "heart-unhealthy"  fatty  acids. 

CSPI  also  requested  that  all  saturated 
fat  claims  in  §  101.62(c)  be  based  on  the 
combined  level  of  saturated  and  trans 
fatty  acids.  The  petitioner  requested  that 
these  claims  be  prohibited  unless  the 
levels  of  saturated  and  trans  fat 
combined  meet  FDAs  saturated  fat 
critf  fia  for  such  claims.  The  petitioner 
contended  that  consumers  may  assume 
that  the  level  of  saturated  fat  allowed  for 
these  claims  includes  all  of  the  "heart- 
unhealthy"  fat  in  a  product.  The 
petitioner  stated  that  the  level  allowed 
should  include  trans  fatty  acids  because 
of  the  substantial  and  growing  amount 
of  evidence  demonstrating  that  trans 
fatty  acids  increase  the  risk  of  CHD. 

Further,  the  petitioner  maintained 
that  without  a  limit  on  the  trans  fatty 
acid  content  in  foods  with  the 
previously  mentioned  claims, 
manufacturers  could  replace  saturated 
fat  with  trans  fatty  acids.  To  support  its 
position,  the  petitioner  provided 
numerous  product  labels  bearing 
nutrient  content  claims  for  the  content 
of  saturated  fat  or  cholesterol.  These 
products  appear  to  contain  trans  fatty 
acids  (calculated  by  subtracting  the  sum 
of  saturated,  polyunsaturated,  and 
monounsaturated  fat  from  total  fat)  in 
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higher  amounts  than  saturated  fatty 
acids. 

The  petitioner  stated  that  FDA  has 
already  taken  a  positive  step  in  this  area 
by  imposing  a  0  5  g  limit  on  trans  fat 
allowed  in  foods  that  have  the  claim 
"saturated  fat  fr^H'  "  However,  the 
petitioner  reeiuestpd  that  the  criteria  for 
saturated  fat  of  0  5  g  should  refer  to  the 
level  of  saturated  and  trans  fat 
combined  The  petitioner  pointed  out 
that  without  this  change,  the  level  of 
"heart-unhealthy"  fat  can  be  almost  1.0 
g.  which  is  the  limit  for  "low"  in 
saturates  The  petitioner  stated  that 
consumers  expect  foods  that  have  the 
clami  "saturated  fat  free"  to  be  free  of 
components  that  significantly  raise 
serum  cholesterol.  Thus,  it  would  be 
misleading  for  such  products  to  contain 
significant  amounts  of  "heart- 
unhealthy"  fat. 

With  respect  to  "low  in  saturated  fat," 
this  claim  is  currentlv  defined  in 
§101.62(c)(2)(i)as  1  gorless-of 
saturated  fat  per  reference  amount  and 
15  percent  or  less  of  calories  from 
saturated  fat.  The  petitioner  requested 
that  this  definition  should  read  "1  g  or 
less  total  of  saturated  fatty  acids  and 
trans  fatty  acids  c:ombined  per  reference 
amount  customarily  consumed  and  not 
more  than  15  percent  of  calories  from 
saturated  fatty  acids  and  trans  fatty 
acids  combined." 

Similarly,  the  petitioner  requested 
that  the  definition  for  "reduced 
saturated  fat"  in  §  101.62(c)(4)(i)  of  at 
least  a  25  percent  reduction  in  saturated 
fat  should  be  amended  to  be  a  25 
percent  reduction  in  saturated  and  trans 
fat  combined. 

The  petitioner  also  requested  that  all 
saturated  fat  claims  for  meal  products 
and  main  dishes  (i.e.,  "saturated  fat 
free"  in  «?  101.62(c)(l)(i),  "low  in 
saturated  fat"  in  §  101.62(c)(3){i),  and 
"reduced  saturated  fat"  in 
§  101.62(c)l5)(i))  be  amended  to  reflect 
the  combined  level  of  saturated  and 
trans  fatty  acids.  The  petitioner  made  a 
similar  request  regarding  "lean"  and 
"extra  lean"  claims  (§  101.62(e)). 

In  addition,  the  petitioner  requested 
that  the  saturated  fat  threshold  on  all 
cholesterol  claims  for  foods,  meal 
products,  and  main  dishes  (i.e., 
"cholesterol  free"  (§  101,62(d)(l)(i)(C) 
and  (d)(l)(ii)(C)),  "low  cholesterol" 
(§101,62(d)(2)(i)(B),  (d)(2)(ii)(B), 
(d)(2)(iii)(B),  (d)(2)(iv)(B),  and  (d)(3)), 
and  "reduced  cholesterol" 
(§101,62(d)(4)(i)(B),  (d)(4)(ii)(B). 
(d)(5)(ij(B).and(d)(5)(ii)(B)))be 
amt-nded  to  reflect  the  combined  level 
of  saturated  and  trans  fatty  acids. 

CSPl  also  re(juested  that  the 
disqualification  and  disclosure  levels 
for  health  and  nutrient  content  claims 


be  amended  to  reflect  combined  levels 
of  saturated  fat  and  trans  fatty  acids.  For 
example,  CSPI  requested  that  the 
disqualifying  nutrient  level  for  health 
claims  in  §  101.14(a)(5)  and  the 
disclosure  level  for  nutrient  content 
claims  in  §  101.13(h)(l )  be  changed  from 
4  g  saturated  fat  to  4  g  of  saturated  and 
trans  fatty  acids  combined. 

Further,  CSPI  requested  that  FDA 
limit  "vegetable  oil"  claims  (e.g.,  "made 
with  vegetable  oil,"  "cooked  in  100 
percent  vegetable  oil")  to  foods  that  are 
low  in  both  saturated  and  trans  fatty 
acids.  Finally,  the  petitioner  requested 
that  FDA  require  that  "partially 
hydrogenated"  fat  be  listed  on  food 
labels  as  "partially  saturated"  fat. 

On  July  13,  1998,  CSPI  amended  its 
petition  in  a  way  that  would  maintain 
the  definition  of  saturated  fat  in 
§  101.9(c)(2)(i),  yet  provide  consumers 
with  information  on  the  trans  fatty  acid 
content  of  the  food.  The  amended 
petition  continued  to  request  that  the 
number  of  grams  of  trans  fatt\  acids  in 
a  food  be  added  to  the  number  declared 
for  saturated  fatty  acids.  However,  in  its 
amendment,  the  petitioner  suggested 
two  methods  that  would  alert  the 
consumer  to  the  presence  of  trans  fatty 
acids.  In  the  first  method,  an  asterisk 
would  be  used  after  "Saturated  fat" 
when  trans  fatty  acids  are  present.  The 
asterisk  would  refer  to  an  asterisk  at  the 
bottom  of  the  nutrition  label  followed 
by  a  footnote  explaining  that  the 
declaration  of  saturated  fatty  acids 

"Contains g  oUrans  fat." 

Alternatively,  CSPI  suggested  that  the 
terminology  on  the  nutrition  label  be 
changed  from  "Saturated  fat"  to 
"Saturated  +  trans  fat." 

The  agency's  tentative  response  to  the 
petition  and  to  the  comments  on  the 
petition  follows. 

III.  Statutory  Authority 

FDA  is  proposing  to  amend  its 
regulations  governing  nutrient  content 
claims  and  nutrition  labeling  to  include 
provisions  on  trans  fatty  acids,  FDA  is 
proposing  to  take  these  actions  under 
sections  201(n)  403(a)(1),  403(q),  403(r), 
and  701(a)  of  the  act  (21  U.S.C.  321(n), 
343(a)(1),  343(q),  343(r).  and  371(a)). 
Under  section  201(n)  of  the  act.  labeling 
is  misleading  if  it  fails  to  reveal  facts 
that  are  material  in  the  light  of 
representations  made  in  the  labeling  or 
that  are  material  with  respect  to  the 
consequences  that  may  result  from  the 
use  of  the  food  under  the  conditions  of 
use  prescribed  in  the  labeling  or  under 
such  conditions  of  use  as  are  customary 
or  usual.  Section  403(a)(1)  of  the  act 
prohibits  labeling  that  is  false  or 
misleading.  Section  403(q)  of  the  act 
allows  the  Secretary,  in  section 


403(q)(2)(A)  of  the  act,  to  require  by 
regulation  nutrition  information  about 
nutrients  other  than  those  specified  in 
section  403(q){l)  of  the  act  to  assist 
consumers  in  maintaining  healthy 
dietary  practices.  Under  section  403(r) 
of  the  act.  a  food  is  misbranded  if  its 
labeling  uses  terms  that  have  not  been 
defined  by  regulation  issued  under 
section  403{r)(2)(A)(i)  to  characterize  the 
level  of  any  nutrient  in  a  food,  or  if,  in 
violation  of  section  403(r)(2)(A)(iv). 
cholesterol  levels  are  not  specified  in 
immediate  proximity  to  saturated  fat 
claims.  In  addition,  under  section 
403(r)(2)(A)(vi)  of  the  act.  the  Secretar\' 
by  regulation  may  prohibit  a  claim 
about  the  level  of  a  nutrient  because  it 
is  misleading  in  light  of  the  level  of 
another  nutrient  in  the  food  Section 
403(rK2)(B)  of  the  act  requires  that  the 
labeling  of  any  food  bearing  a  nutrient 
content  claim  that  contains  a  nutrient  at 
a  level  that  increases  to  persons  in  the 
general  population  the  risk  of  a  disease 
or  health-related  condition  that  is  diet 
related  must  contain,  prominently  and 
in  immediate  proximity  to  such  nutrient 
content  claim,  a  disclosure  statement 
specified  by  that  section  of  the  act. 
Moreover,  section  403(r)(3)(.'\)(ii)  of  the 
act  provides  that  FDA  establish  by 
regulation  disqualif\ing  levels  for  health 
claims  to  ensure  that  health  claims 
cannot  be  made  for  products  that 
contain  nutrients  in  amounts  that 
increase  to  persons  in  the  general 
population  the  risk  of  a  disease  or 
health-related  condition  that  is  diet 
related.  Finally,  section  701(a)  of  the  act 
gives  the  Secretary-  the  authority  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act. 

IV.  Trans  Fatty  Acids 

A.  Definitions 

1,  Fats 

Fats  are  energy-yielding  nutrients  that 
are  found  in  most  foods.  Dietary  fats  are 
composed  of  fatty  acids  and  glycerol. 
Dietary  fatty  acids  consist  of  carbon 
chains  of  various  lengths  and  a  terminal 
carboxyl  group.  The  carbon  atoms  in 
these  chains  are  connecled  by  single  or 
double  bonds.  Hydrogen  atoms  are 
attached  to  the  noncarboxyl  carbons. 

2,  Fatty  Acid  Nomenclature 

A  saturated  fatty  acid  has  no  double 
bonds  between  the  carbon  atoms  in  the 
chain.  Therefore,  a  maximum  number  of 
hydrogens  (i.e..  2)  are  attached  to  each 
carbon  atom,  except  for  the  end  carbons, 
and  "saturate"  the  carbon  chain.  An 
"unsaturated"  fatty  acid  may  contain 
one  or  more  double  bonds  between 
carbon  atoms  and,  therefore,  two  fewer 
hydrogen  atoms  per  double  bond.  A 
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fatty  acid  with  a  single  double  bond  is 
called  a  "monounsaturated  fatty  acid." 
A  fatty  acid  with  two  or  more  double 
bonds  is  called  a  "polyunsaturated  fatty 
acid." 

Fatty  acids  are  identified  by  the 
number  of  carbons  and  thp  number  nf 
the  carbon-carbon  double  bonds.  For 
example,  stearic  acid,  a  saturated  fatty 
acid,  has  18  carbons  and  no  double 
bonds.  The  shorthand  notation  for  this 
fatty  acid  is  "C18:0."  Some  examples  of 
other  saturated  fatty  acids  are  lauric 
(C12:0),  myristic  (Cl4:0).  and  palmitic 
(C16:0)  acids  The  most  common  dietary 
monounsaturated  fatty  acid  is  oleic  acid. 
Cl8;l,  which  has  18  carbons  and  one 
double  bond.  The  most  common  dietar\' 
polyunsaturated  fatty  acid  is  linoleic 
acid,  Cl8:2,  which  has  18  carbons  and 
2  double  bonds. 

.3.  Cis  and  Trans  Isomers 

Most  naturally-occurring  dietary 
unsaturated  fatty  acids  are  in  a  "cis" 
configuration,  i.e..  the  two  hydrogen 
bonds  attached  to  two  carbons  are  on 
the  same  side  of  the  molecule  at  the 
double  bond  which  gives  the  molecule 
a  "bend"  at  the  site  of  the  double  bond. 
These  bent  molecules  cannot  pack 
easily  together,  so  fats  of  these 
molecules  are  more  often  in  a  liquid 
form.  In  a  "trans"  configuration,  the 
hydrogen  atoms  attached  to  the  carbon 
atoms  at  a  double  bond  are  not  on  the 
same  side  of  the  double  bond  ("trans" 
means  "across"  in  Latin).  This 
arrangement  of  hydrogen  atoms 
stabilizes  the  molecule  in  a  relatively 
straight  contour   Trans  isomers  are 
primarily  the  result  of  the 
hydrogenation  process.  One  common 
trans  fattv  acid  is  monounsaturated 
frans-Cl8:l. 

4.  Hydrogenation 

Chemical  hydrogenation  is  the 
process  bv  which  hydrogen  atoms  are 
added  to  unsaturated  sites  on  the  carbon 
chains  of  fatty  acids  in  the  presence  of 
catalysts,  therebv  reducing  the  number 
of  double  bonds.  "Partial 
hvdrogenation"  describes  an  inc(jmplete 
saturation  of  the  double  bonds,  in  which 
some  double  bonds  remain  but  may  be 
moved  in  their  positions  on  the  carbon 
chain  and  changed  from  a  cis  to  trans 
configuration  or  isomer. 

Hydrogenation  increases  the  melting 
point,  shelf  life,  and  flavor  stability  of 
unsaturated  fatty  acids.  Through 
hydrogenation,  oils  (i,e..  fats  in  liquid 
form),  such  as  soybean,  safflower.  and 
cottonseed  oil.  which  are  rich  in 
unsaturated  fatty  acids,  are  converted  to 
semi-solids  and  solids  that  are  useful  in 
margarines  and  vegetable  shortenings. 


Hydrogenation  also  occurs  in  the 
digestive  tract  of  ruminant  animals  and 
results  in  some  trans  isomers  in  the  fat 
components  of  dairv  and  meat  products 
from  these  animals.  These  isomers 
usually  make  up  only  a  small  percent  of 
the  total  fatty  acids  of  such  products. 

The  partial  hydrogenation  process 
was  developed  in  the  19.30's  and  has 
been  in  widespread  commercial  use 
since  the  1940's.  Dietary  fats  containing 
hydrogenated  fatty  acids,  such  as  those 
used  in  margarine,  have  gradually 
displaced  animal  fats,  such  as  butter 
and  lard  (Refs.  1  and  2).  About  two- 
thirds  of  the  dietar\'  fat  consumed  in  the 
1940's  was  of  animal  origin  The 
balance  was  reversed  by  the  1960*s, 
with  two-thirds  coining  from  fats  of 
vegetable  origin.  This  trend  resulted  in 
a  decrease  in  the  intake  of  saturated  fat 
and  an  increase  in  the  intake  of 
polyunsaturated  and  trans  fatty  acids 
(Ref,  1), 

B.  Review  of  the  Seience 

In  support  of  its  petition,  CSPI  cited 
a  number  of  scientific  publications  that 
related  consumption  of  trans  fatty  acids 
to  increased  risk  of  CHD.  as  well  as 
statements  by  government  and 
professional  bodies  about  trans  fatty 
acids.  FDA  has  reviewed  both  the 
scientific  evidence  cited  in  the  petition 
and  available  human  study  evidence 
published  since  receipt  of  the  petition. 
There  are  two  recent  reviews  of  findings 
from  animal  studies  on  the  effects  of 
feeding  animals  trans  fatty  acids  (Refs. 
1  and  .3).  These  reviews  indicate  that 
results  from  animal  feeding  studies  do 
not  parallel  findings  from  human 
intervention  and  epidemiological 
studies.  Although  the  results  from  the 
animal  and  human  studies  differ,  FD.A 
considers  the  findings  from  human 
studies  more  directly  relevant  and,  as 
explained  below,  persuasive  evidence 
with  which  to  evaluate  the  influence  of 
trans  fatty  acid  consumption  on  CHD  in 
humans 

1 .  Reviews  by  the  Federal  Government 
and  the  National  Academy  of  Sciences 

(NAS) 

A  review  of  reports  published  by  the 
Federal  Government  and  the  NAS 
between  the  late  1980"s  and  the  present 
time  on  dietary  trans  fatty  acids  shows 
that  conclusions  and  recommendations 
are  evolving  as  results  from  significant 
new  studies  become  available.  For 
example,  a  report  by  the  Surgeon 
General  in  1988  (Ref.  2)  concluded  that 
trans  fatty  acids  appeared  to  be  neutral 
in  their  effects  on  serum  lipids 
predictive  of  CHD  risk.  Based  on  a 
limited  number  of  animal  and 
observational  studies,  the  Food  and 


Nutrition  Board  of  the  NAS  concluded 
in  1989  that  trans  fatty  acids  appeared 
to  have  no  deleterious  health  effects 
(Ref,  4). 

More  recently,  the  1993  publication 
from  the  National  Cholesterol  Education 
Program  (NCEP)  entitled  "Second 
Report  of  the  Expert  Panel  on  Detection, 
Evaluation  and  Treatment  of  High  Blood 
Cholesterol  in  Adults"  (Ref.  5)  stated: 

Recent  research  indicates  that  trans  fatty 
acids  raise  LDL-cholesterol  levels  nearly  as 
much  as  do  cholesterol-raising  saturated  fatty 
acids.  Trans  fatty  acids  account  for  about  3 
percent  of  total  calories  in  the  American  diet; 
this  amount  causes  a  definite  increase  in 
LDL-cholesterol  levels,  but  of  course  less 
than  the  more  abundant  cholesterol-raising 
saturated  fatty  acids.  Improvements  in  food 
technology  in  the  future  may  reduce  the  frans 
fatty  acid  content  of  the  American  diet.  In  the 
meantime  patients  with  high  cholesterol 
should  limit  their  intake  of  foods  high  ill 
trans  fatty  acids  such  as  hydrogenated 
shortenings,  some  margarines  and  foods 
containing  these  fats 

The  fourth  edition  of  Dietary 
Guidelines  for  Americans  (Ref.  6),  a 
joint  1995  publication  from  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  U.S.  Department  of  Health  and 
Human  Services  (DHHS),  stated: 

Partially  hydrogenated  vegetable  oils,  such 
as  those  used  in  many  margarines  and 
shortenings,  contain  a  particular  form  of 
unsaturated  fat  known  as  trans-fatty  acids 
that  may  raise  blood  cholesterol  levels, 
although  not  as  much  as  saturated  fat. 

2.  Published  Human  Research  Studies 

FDA  previously  reviewed  studies  on 
trans  fatty  acids  in  the  Federal  Register 
of  November  27,  1991  (56  PR  60366  at 
60371)  proposal  on  nutrition  labeling 
and  in  its  1993  final  rule  for  a  health 
claim  for  dietary  saturated  fat  and 
cholesterol  and  CHD  (58  FR  2739  at 
2744),  The  latter  document  included  a 
review  of  studies  considered  in  that 
health  claim  evaluation.  As  a  result  of 
its  review,  the  agency  concluded  that 
the  available  scientific  evidence  was 
insufficient  to  make  a  policy  decision 
regarding  dietary  trans  fatty  acids  and 
risk  of  CHD,  noting  that  the  "low  fat" 
eligibility  requirement  gave  little  room 
for  products  to  contain  high  levels  of 
trans  fatty  acids.  The  agency  has 
focused  its  current  review  on  studies 
cited  in  the  petitioner's  submission  plus 
recent  studies  in  humans  identified  by 
a  supplemental  literature  search. 

To  target  its  review  of  the  available 
evidence  on  trans  fatty  acids  and  CHD 
risk,  the  agency  focused  on  the 
physiological  measures  that  were 
identified  as  valid  predictors  of 
increased  risk  for  CHD,  which  were 
published  in  the  Second  Report  of  the 
Expert  Panel  on  Detection,  Evaluation, 
and  Treatment  of  High  Cholesterol  in 
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Adults  (Ref.  5).  That  Expert  Panel 
identififd  a  high  blood  cholesterol  level 
in  adults  as  a  major  risk  factor  for  CHD. 
hi  particular,  that  study  reported  that  a 
riirert  rulationship  had  been 
demonstrated  between  serum  low- 
density  lipoprotein  cholesterol  (LDL-C) 
(:nne:entrati(ins  and  rate  of  CHD. 
Intervention  studies  had  shown  that 
lowering  plasma  LDL-C  by  dietary 
means  and  drug  therapy  can  reduce  this 
risk,  and  retommendations  for  dietary 
interventions  were  made  relative  to 
their  effect  on  serum  LDL-C 
conct^ntrations 

Based  on  the  findings  of  the  NCEP 
Expert  Panel  (Ref.  5).  FDA  has 
concluded  that  an  examination  of  the 
effects  of  tmns  fatty  acids  on  serum 
LDL-C  would  provide  the  strongest 
evidence,  and  should  be  the  primary 
criterion,  to  evaluate  whether  trans  fatty 
acids  influence  the  risk  of  CHD.  The 
agency  also  compiled  changes  in  serum 
total  and  high  density  lipoprotein 
cholesterol  (HDL-C)  and  serum 
lipoproteins  to  present  a  more  complete 
picture  of  serum  lipid  changes. 

FDA  reviewed  findings  from 
mterventinn  and  observational  studies 
to  evaluate  the  evidence  that  dietary 
trans  fatty  acids  influence  blood  lipid 
levels  in  humans  and  increase  their  risk 
of  CHD.  In  the  present  review,  FDA  gave 
greater  weight  to  results  from  dietary- 
intervention  studies  because  of  the 
ability  of  intervention  studies  to  provide 
evidence  for  a  cause-effect  relationship 
(Ref.  4),  FDA  regarded  results  from 
observational  (epidemiologic)  studies, 
which  can  identify  associations  between 
dietary  intake  and  risk  of  CHD  but 
which  do  not  provide  direct  evidence 
for  cause  and  effect  (Ref.  4),  as  indirect 
evidence  for  a  relationship  between 
trans  fatty  acids  intake  and  risk  of  CHD. 
Because  "repeated  and  consistent 
findings  nf  an  association  between 
certain  dietary  factors  and  diseases  are 
likely  to  be  real  and  indicative  of  a 
cause-effect  relationship"  (Ref.  4),  FDA 
heavily  weighted  the  consistency  of 
results  amon^  studies. 

Results  of  the  intervention  and 
observational  studies  are  shown  in 
Tables  1  and  2  of  Appendix  A  of  this 
document,  respectively.  A  summary  of 
the  effects  of  tmns  fatty  acids  on  serum 
LDL-C.  shown  in  the  dietary 
intervention  studies  detailed  in  Table  1 
of  Appendix  A  is  presented  in  Table  3 
of  Appendix  A. 

a.  Intervention  studies.  Controlled 
dietary  intervention  studies  (feeding 
trials)  using  test  fats  containing  trans 
fattv  acids  have  been  conducted  in  the 
Netherlands  (Refs.  7  and  8),  Norwav 
(Ref.  9).  Finland  (Ref.  10),  Australia 
(Refs.  1 1  and  36).  and  the  United  States 


(Refs.  12.  13.  14.  15.  34.  and  82).  As 
detailed  in  Table  1  of  this  document, 
test  products  consisted  of  partially 
hydrogenated  vegetable  and  fish  oils 
commercially  available  in  the  study 
country  or  products  especially  prepared 
for  the  study  and  similar  to  the  partially 
hydrogenated  oil  products  used  in  the 
country. 

Serum  LDL-C  levels  measured  after 
consumption  of  diets  containing  low 
levels  of  trans  fatty  acids  were 
compared  with  serum  LDL-C  levels 
measured  after  consumption  of  diets  in 
which  trans  fatty  acids  replaced  cis- 
polyunsaturated  fatty  acids  (PUFA's) 
(mainly  linoleic  acid),  cis- 
monounsaturated  fatty  acids  (MUFA's) 
(mainly  oleic  acid),  or  saturated  fatty 
acids  (varying  combinations  of  lauric. 
myristic,  palmitic,  and  stearic  acids). 
Within  studies,  the  saturated  fatty  acid 
content  of  diets  was  not  increased,  and 
in  some  studies  was  decreased,  by  the 
inclusion  of  trans  fat  sources.  See  Table 
1  of  this  document  for  details  about  fatty 
acids  composition  of  diets. 

In  these  studies,  partially 
hydrogenated  oils  were  incorporated 
into  diets  fed  to  adult  men  and  women 
for  experimental  periods  of  3-week 
(Refs.  7,  8.  9,  11.  and  36),  4. .5-week  (Ref 
13),  5-week  (Refs.  10.  34.  and  82).  or  6- 
week  (Refs.  12,  14,  and  15)  inter\'als  at 
levels  providing  2.4  to  10.9  percent  of 
energy  intake  as  trans  fatty  acids.  At  the 
levels  of  dietary  energy  consumed, 
study  participants  consumed  from  2.1  g/ 
day  to  38.3  g/day  of  trans  fatty  acids 
(see  Table  1  of  Appendix  A  of  this 
document  for  details). 

Overall,  consumption  of  diets 
containing  higher  levels  of  trans  fatty 
acids  resulted  in  significantly  higher 
LDL-C  levels  when  trans  fattv  acids 
sources  replaced  fats  high  in  cis-PUFA 
(mainly  linoleic  acid)  or  c/s-MUFA 
(mainly  oleic  acid).  With  respect  to 
studies  comparing  diets  containing 
trans  fatty  acids  to  diets  containing 
higher  levels  of  cis-PUFA,  Lichtenstein 
et  al.  (1993)  found  that  LDL-C  levels 
were  8.4  percent  higher  in  14  mildly 
hypercholesterolemic  subjects  after 
consumption  of  NCEP  Step  2  diets 
containing  12.5  g/day  of  trans  fatty 
acids  for  3  weeks  compared  to  a  linoleic 
acid  diet  providing  a  daily  intake  of 
only  1.2  g/day  of  trans  fatty  acids  (Ref. 
13).  (The  Step  2  diet  is  an  intensive 
dietary  therapy  for  high  blood 
cholesterol  recommended  by  the  NCEP 
when  less  restrictive  dietary 
intervention  has  not  resulted  in  serum 
LDL-C  reduction  (Ref.  5).)  In  a  second 
study,  Lichtenstein  et  al..  (1999)  (Ref. 
82)  foimd  that  serum  LDL-C 
concentrations  increased  in  a  stepwise 
manner  when  36  subjects  consumed 


NCEP  Step  2  diets  containing  four 
hydrogenated  soybean  oil  products 
(semiliquid  margarine,  soft  margarine, 
shortening,  and  stick  margarine) 
compared  to  a  Step  2  diet  containing 
unhydrogenated  soybean  oil.  Trans  fatty 
acids  intakes  of  subjects  c:onsuming 
hydrogenated  products  ranged  from  2.9 
g/day  for  men  and  2.1g,'day  for  women 
consuming  the  semiliquid  margarine 
diet  to  20  8  g/day  for  men  and  15,8  g/ 
day  for  women  consuming  the  stick 
margarine  diet.  Trans  fatty  acids  intakes 
of  subjects  consuming  the  soybean  oil 
diet  were  1.7  g/day  for  men  and  1.3  g/ 
day  for  women  (Ref.  82). 

Zock  and  Katan  (1992)  also  reported 
LDL-C  levels  8.5  percent  higher  in  56 
normolipidemic  subjects  after 
consumption  of  a  diet  containing  24.5  g/ 
day  of  trans  fatty  acids  compared  to  a 
linoleic  acid  diet  providing  less  than 
0.05  g/day  of  trans  fatty  acids  (Ref.  8). 
In  a  less  rigorously  controlled  study. 
Wood  et  al.  (Ref.  15)  reported  that  serum 
LDL-C  levels  were  increased  6.1  percent 
in  38  healthy  men  after  consumption  of 
a  hard  margarine  diet  containing  at  least 
15.8  g/day  of  trans  fatty  acids  compared 
to  a  soft  margarine  diet  with 
unspecified,  but  presumably  lower, 
levels  of  trans  fatty  acids  (Ref.  14). 

Other  studies  compared  trans  diets  to 
diets  containing  oleic  acid.  Compared  to 
an  oleic  acid  diet  providing  about  2  g/ 
day  trans  fatty  acids.  LDL--C  levels  in  58 
healthy  men  and  women  were  6.0 
percent  higher  after  consumption  of 
diets  containing  moderate  levels  of  trans 
fatty  acids  (7.6  g/day  in  an  1.800 
kilocalories  (kcal)/day  diet  or  11.8  g/day 
in  a  2.800  kcal/day  diet)  and  7.8  percent 
higher  after  consumption  of  diets 
containing  higher  levels  of  trans  fatty 
acids  (13.2  g/day  for  the  1.800  kcal  diet 
or  20.5  g/dav  for  the  2,800  kcal  diet) 
(Ref.  12).  Mensink  and  Katan  (1990)  had 
earlier  reported  13.9  percent  higher 
levels  of  LDL-C  in  59  healthy  men  and 
women  after  consumption  of  a  diet 
containing  33.6  g/day  of  trans  fatty 
acids  compared  to  an  oleic  acid  diet  . 
providing  no  trans  fatty  acids  (Ref.  7), 
Nestel  et  al.  (1992)  also  reported  LDL- 
C  levels  9.2  percent  higher  in  27  mildly 
hypercholesterolemic  men  after 
consumption  of  a  diet  providing  15.6  g/ 
day  of  trans  fatty  acids  compared  to  an 
oleic  acid  diet  providing  intakes  of  3.8 
g/day  trans  fatty  acids  (Ref.  11).  It 
should  be  noted  that  changes  in  serum 
total  cholesterol  concentrations  tended 
to  parallel  changes  in  LDL-C  in  these 
studies;  HDL-C  levels  either  did  not 
differ  significantly  between  treatment 
groups  or  were  lower  after  consumption 
of  trans  fattv  acid  diets  than  after  cis- 
MUFA  or  PUFA  diets  (see  Table  1  of 
Appendix  A  of  this  document). 
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Consumption  of  diets  in  which  trans 
fatty  acids  replaced  some  dietarv' 
saturated  fatty  acids  resulted  in  LDL-C 
levels  that  were  not  significantly 
different  or  were  lower  than  LDL— C 
levels  after  consumption  of  diets 
containing  saturated  fatty  acids, 
although  generally  not  as  low  as  the 
reduction  in  saturated  fatty  acids  would 
suggest.  Aro  et  al.  (Ref.  10),  Zock  and 
Katan  (Ref.  8).  and  Nestel  et  al.  (Ref.  11) 
reported  that  LDL-C  levels  following 
consumption  of  diets  containing  24.9, 
24.5,  or  15.6  g/day,  respectively,  of  trans 
fatty  acids  were  not  significantly 
different  from  LDL-C  levels  following 
consumption  of  saturated  fatty  acid 
diets  providing  mainly  stearic  acid  or 
palmitic  acid  and  providing  1  to  3  g/day 
of  trans  fattv  acids,  ludd  ot  al.  (1994) 
reported  no  significant  difference  in 
LDL-C  in  58  apparently  healthy  subjects 
after  consumption  of  a  diet  containing  a 
high  level  of  trans  fatty  acids  (13.2  or 

20.5  g/day)  compared  to  a  saturatfd 
fatty  acid  diet  providing  about  2  g/day 
of  trans  fatty  acids  (Ref.  12).  Although, 
at  a  moderate  level  of  trans  fatty  acid 
intake  (7  6  or  11.8  g/day),  LDL-C  levels 
were  2.7  percent  lower  compared  to  the 
saturated  fatty  acid  diet,  these  LDL-C 
levels  were  still  significantly  higher 
than  after  consumption  of  the  c/s-MUFA 
(oleic  acid)  diet  (Ref.  12).  In  these  diets, 
trans  fatty  acids  replaced  lauric, 
myristic.  and  palmitic  acids:  stearic  acid 
levels  provided  3  percent  of  energy  in 
all  diets. 

In  a  1998  study.  Judd  et  al.  (Ref.  34) 
reported  that  LDL-C  decreased  4.9 
percent  after  consumption  of  a  diet 
containing  a  trans  fatty  acids  margarine 
and  providing  13  and  9  g/day  of  trans 
fattv  acids  to  men  and  women, 
respectively,  compared  to  a  diet 
containing  butter  and  foods  providing  9 
and  7  g/day  of  trans  fatty  acids  for  men 
and  women  (Ref.  34).  At  trans  fatty 
acids  intakes  of  6.4  g/dav  or  6.8  g/day 
(Ref.  36)  and  12.5  g/day '(Ref.  13),  LDL- 
C  levels  were  lower  in  mildly 
hvpercholesterolemic:  subjects  after 
replacement  of  some  saturated  fatty 
acids  by  trans  fatty  acids.  Almendingen 
et  al.  (Ref.  9)  also  reported  6.0  percent 
lower  LDL-C  levels  in  30  healthy  men 
after  consumption  of  diets  containing 

22.6  to  38.3  g/day  of  trans  fatty  acids 
from  partiallv  hydrogenated  soy  oil  than 
after  a  saturated  fat  (butter)  diet 
providing  only  2  to  4  g/day  of  (rans  fatty 
acids  but  no  difference  after 
consumption  of  a  diet  containing  21.6  to 
36.1  g/day  of  trans  fatty  acids  from 
partially  hydrogenated  fish  oil 
compared  to  the  saturated  fat  diet. 
Mensink  and  Katan  (Ref.  7)  reported 
LDL-C  levels  3.2  percent  lower  in  59 


healthy  men  and  women  after 
consumption  of  a  diet  containing  33.6  g/ 
day  of  trans  fatty  acids  than  after  a 
saturated  fatty  acid  diet  high  in  lauric 
and  palmitic  acids  and  containing  2.4  g/ 
day  trans  fatty  acids. 

In  a  1999  study.  Lichtenstein  et  al. 
(Ref.  82),  found  that  serum  LDL-C 
concentrations  decreased  in  a  stepwise 
manner  when  36  subjects  consumed 
NCEP  Step  2  diets  containing  four 
hydrogenated  soybean  oil  products 
(stick  margarine,  shortening,  soft 
margarine,  and  semiliquid  margarine) 
compared  to  a  butter  diet  containing  the 
same  amount  of  total  fat  and  3.9  g/day 
and  2  9  g/day  of  trans  fatty  acids  for 
merfand  women,  respectively.  Trans 
fatty  acids  intakes  of  men  and  women 
consuming  stick  margarine  were  20.8 
and  15.8  g/day.  shortening  9.7  and  12.9 
g/day,  soft  margarine  10.2  and  7.8  g/day. 
and  semiliquid  margarine  1.7  and  1.3  g/ 
day  (Ref.  82). 

Results  from  Mensink  and  Katan  (Ref. 
7),  Judd  et  al.  (1994  and  1998)  (Refs.  12 
and  34),  and  Lichtenstein  et  al.  (1993 
and  1999)  (Refs.  13  and  82)  indicate  that 
consumption  of  diets  containing  trans 
fatty  acids  results  in  LDL-C  levels 
between  those  obser\'ed  after 
consumption  of  saturated  fatty  acid 
diets  and  c/s-MUFA  and  FUFA  diets; 
i.e.,  lower  than  after  consumption  of 
saturated  fatty  acid  diets  but  higher  than 
after  cis-MUFA  or  PUFA  diets.  As  noted 
previously  in  comparisons  with  cis- 
MUFA  and  PUFA  diets,  changes  in  total 
cholesterol  concentrations  also  tended 
to  parallel  changes  in  LDL-C  levels  after 
consumption  of  trans  fatty  acid  diets 
compared  to  saturated  fatty  acid  diets; 
HDL-C  levels  either  did  not  differ 
significantly  between  treatment  groups 
or  were  lower  after  consumption  of 
trans  fattv'  acid  diets  than  after  saturated 
fatty  acid  diets. 

Interpretation  of  these  intervention 
studies  described  previously  is 
complicated  because  trans  fatty  acids 
replace  other  dietarv'  fatty  acids  that  also 
affect  serum  cholesterol  levels. 
However,  comparing  fatty  acid 
composition  of  the  test  and  control 
diets,  these  studies  consistently  indicate 
that  consumption  of  diets  containing 
fats  with  higher  levels  of  trans  fatty 
acids  results  in  increased  serum  LDL-C. 
the  major  dietary  risk  factor  for  CHD, 
compared  with  diets  containing  cis- 
MUFA  or  Pl5F.-\  fat  sources  and  lower 
levels  of  trans  fatty  acids.  The  studies 
that  compare  a  saturated  fat  diet  with  a 
diet  in  which  some  of  the  saturated  fat 
has  been  replaced  with  trans  fat  also 
indicate  that  trans  fatty  acids,  like 
saturated  fatty  acids,  increase  serum 
LDL-C.  However,  these  studies  do  not 
conclusively  show  whether,  on  a  gram- 


for-gram  basis,  the  rise  in  LDL-C  from 
trans  fatty  acids  is  as  great  as  the  rise 
that  results  from  saturated  fatty  acids. 

b.  Observational  (epidemiologic) 
studies.  The  observational  studies 
included  in  FDA's  review  in  this 
proposed  rule  used  two  approximations 
of  trans  fatty  acids  intake  (adipose 
tissue  concentrations  and  dietary  data) 
to  examine  associations  between  trans 
fatty  acids  intake  and  CHD  risk.  Details 
of  the  observational  studies  are 
provided  in  Table  2  of  Appendix  A  of 
this  document. 

One  case-control  study  of  1,388  men 
in  9  countries  (the  "EURAMIC  Study  ") 
found  no  association  between  trans  fatty 
acid  concentrations  in  adipose  tissue 
and  the  risk  of  acute  myocardial 
infarction  (MI)  (Ref.  16).  A  second  case- 
control  study  of  250  men  in  the  United 
Kingdom  found  that  the  mean 
concentration  of  trans  fatty  acids  in 
adipose  tissue  was  lower  in  cases  of 
sudden  cardiac  death  (2.68  percent  of 
total  fatty  acids)  than  in  healthy  controls 
(2.86  percent  of  total  fattj*  acids)  and 
that  multivariate  odds  ratios  for  trans 
fatty  acids  were  not  independently 
related  to  the  risk  of  sudden  cardiac 
death  (Ref.  17).  Although  trans  fatty 
acid  concentrations  in  adipose  tissue 
have  been  reported  to  reflect  dietary 
intake,  for  example,  London  et  al.  (Ref. 
37),  the  relationship  of  differences  in 
adipose  tissue  concentrations  of  fatty 
acids  to  CHD  risk  remains  uncertain. 

Other  observational  studies  have 
reported  positive  associations  between 
estimated  dietary  intakes  of  trans  fatty 
acids  and  incidence  of  CHD  manifested 
as  risk  of  MI  or  acute  MI  (Refs.  16  and 
18),  risk  of  nonfatal  Ml  (Refs.  19,  38.  20. 
and  21),  risk  of  mortality  from  CHD 
(Refs.  17,  19.  20.  21.  and  22).  or 
increased  risk  of  CHD  predicted  by 
higher  levels  of  serum  total  cholesterol 
and  LDL-C  (Refs.  18,  22,  23,  and  38).  In 
a  Massachusetts  case-control  study  of 
the  risk  of  MI  in  239  men  and  women 
diagnosed  with  a  first  MI  and  in  an  age- 
and  sex-matched  control  group  (n=282), 
relative  risk  of  MI  was  2.03  in  the 
highest  quintile  of  trans  fatty  acids 
intake  (about  6.7  g/day)  compared  to  the 
lowest  quintile  of  intake  (about  3.0  g/ 
day)  (Ref.  18).  These  estimates  took  into 
accouint  adjustments  for  standard  risk 
factors  for  CHD  as  well  as  intakes  of 
saturated  fat.  monounsaturated  fat. 
linoleic  acid,  and  cholesterol. 

Trans  fatty  acids  intake  showed  a 
statistical  association  with  serum  LDL- 
C  (r  =  0.09)  in  a  multiple  linear 
regression  analysis  in  748  men  in  the 
Normative  Aging  Study,  conducted 
between  1987  and  1990  (Ref.  23).  The 
mean  trans  fatty  acids  intake  was 
determined  to  be  1.6  percent  of  energy 


62752 


Federal  Register/ Vol.  64,  No.  221 /Wednesday,  November  17,  1999 /Proposed  Rules 


intake  and  did  not  differ  between 
groups  who  did  or  did  not  have  high 
serum  total  cholesterol  concentrations  3 
to  5  years  earlier.  Associations  between 
trans  fatty  acids  intake  and  serum  LDL- 
C  were  stronger  in  the  group  who 
previously  had  high  serum  total 
cholesternl  cunLcntrations. 

In  an  univariate  intercohort  analysis 
of  16  cohorts  of  men  in  the  Seven 
Countries  Study.  Kromhout  et  al.  (Ref. 
22)  reported  that  mean  intakes  of  trans 
fatty  acids  of  cohorts  ranging  from  0.05 
percent  to  1.84  percent  of  energy  were 
associated  with  serum  total  cholesterol 
(r  =  0.70)  and  uith  25-year  mortality 
rates  from  CHD  (r  =  0.78).  in  this  study, 
estimated  intakes  of  trans  fatty  acids 
were  based  on  composites  of  foods 
retrospectively  coIKh  tf>ri  ,ind  analyzed 
in  1987  to  approximate  dverage  food 
intakes  of  each  cohort  reported  during 
the  baseline  period  1 958-1 9b4. 
Independent  effec:ts  of  induidual  fatty 
acids  and  dietary  cholesterol  on  serum 
total  cholesterol  and  CHD  mortality 
could  not  be  analyzed  in  multivariate 
models  because  mean  intakes  of 
individual  saturated  fatty  acids,  trans 
fatty  acids,  and  dietary  cholesterol  were 
highly  correlated  among  the  cohorts. 

One  prospective  cohort  study  in 
Finland  (Ref  20)  and  three  in  the 
L'nited  States  (Refs.  19,  21.  and  38)  have 
reported  higher  CHD  risk  in  population 
quintiles  with  the  highest  intakes  of 
trans  fatty  acids  compared  to  the 
quintiles  with  the  lowest  trans  fatty  acid 
intakes.  In  21.930  male  smokers,  who 
were  participants  in  the  Finnish  Alpha- 
Tocophernl,  Beta-Carotene  Cancer 
Prevention  Study,  higher  trans  fatty  acid 
intakes  were  associated  with  higher  risk 
nf  major  coronary  event  and  risk  of  CHD 
death.  Relative  risk  (RR)  of  a  major 
coronary  event  was  1.19  in  the  highest 
intake  quintile  (median  intake  5.6  g/ 
day)  compared  to  the  lowest  quintile 
(median  intake  1.3  g/day)  when  the 
estimate  was  adjusted  for  age  and 
supplement  group.  An  RR  of  an  event 
associated  with  trans  fatty  acid 
ingestion  that  is  greater  than  1  would  be 
a  risk  that  is  more  likely  to  be  associated 
with  ingestion  of  trans  fatty  acids. 
.Additional  adjustment  for 
cardiovasc.ular  risk  fact(jrs  reduced  the 
RR  to  1  14.  With  adjustments  for  age 
and  supplement  group,  the  RR  of  CHD 
death  was  1  38  in  the  highest  intake 
(iuintile  compared  to  the  lowest 
quintile.  The  association  was  also 
significant  (RR  =  1.39)  after  adjustment 
for  cardiovascular  risk  factors  and 
dietary  fiber  The  multivariate  RR  of 
coronary  death  for  intakes  of  trans 
isomers  from  hvdrogenated  vegetable 
fats  was  1.23  (Ref.  20). 


In  a  cohort  of  43,757  male  health 
professionals  followed  for  6  years, 
median  intakes  of  trans  fatty  acids  were 
1.5  g/day  and  4.3  g/day  for  the  lowest 
and  highest  quintiles.  Between  these 
intake  quintiles,  the  RR  of  total  MI  (chi 
square  for  trend)  was  1.27  after 
adjustment  for  age,  cardiovascular  risk 
factors,  and  dietary  fiber  intake  The  RR 
of  fatal  CHD  was  similar  to  that  for  total 
MI  (Ref.  19).  In  a  cohort  of  69.181 
female  nurses  who  reported  that  they 
had  not  changed  their  margarine 
consumption  over  a  10-vear  period,  the 
RR  of  CHD  (nonfatal  Mlor  death  from 
CHD)  in  relation  to  energy-adjusted 
trans  fatty  acids  intake  was  1 .67  for  the 
highest  intake  quintile  (mean  intake  5.7 
g/day)  compared  to  the  lowest  intake 
quintile  (mean  intake  2.4  g/day)  after  8 
years  of  followup  (Ref.  21).  Because 
intake  of  trans  fatty  acids  was  strongly 
associated  with  intake  of  MUFA  and 
linoleic  acid,  the  RR  value  reported  here 
includes  adjustments  for  dietary  lipids. 
After  14  years  of  followup  in  this  study, 
the  RR  of  CHD  in  relation  to  energy- 
adjusted  trans  fat  intake  was  1.53  (Ref. 
38). 

These  epidemiologic  investigations  of 
associations  between  dietary  trans  fatty 
acids  and  risk  of  CHD  must  be 
interpreted  with  caution  because  of  the 
imprecision  associated  with  the  dietary 
collection  methodologies  used,  the 
difficulty  of  eliminating  confounding 
factors,  and  because  no  dose-response 
relationship  has  been  demonstrated  in 
the  epidemiologic  studies.  However, 
despite  these  generally  recognized 
deficiencies  in  the  observational 
studies,  the  repeated  and  consistent 
findings  from  the  observational  studies 
suggest  that  consumption  of  trans  fatty 
acids  is  associated  with  adverse  effects 
on  CHD  risk  in  humans,  which  supports 
the  findings  from  intervention  studies. 

c.  Estimates  of  dietary  intake  of  trans 
fatty  acids  in  the  U.S.  population. 
Estimates  of  mean  consumption  of 
dietary  trans  fatty  acids  in  the  United 
States  range  from  about  3  g/day  to  about 
13  g/day.  Values  have  been  estimated 
from  national  food  disappearance  data 
(Refs.  24,  25,  and  39),  from  dietary 
intakes  reported  in  a  national  food 
consumption  survey  (Ref.  26),  and  from 
food  frequency  data  collected  in 
observational  studies  of  trans  fatty  acids 
intakes  and  risk  of  CHD  (Refs.  18,  19, 
21,  and  23). 

Based  on  national  food  disappearance 
data,  estimated  mean  values  for  the 
daily  per  capita  consumption  of  total 
trans  fatty  acids  were  variable:  12.8  g/ 
day  (Ref.  24),  10.2  g/day  (Ref.  39).  and 
8.1  g/day  (Ref.  25).  Values  estimated 
from  food  disappearance  data  tend  to  be 
high  because  the  data  are  collected 


before  subtraction  of  losses  that  occur 
during  processing,  marketing,  cooking, 
and  plate  waste.  However,  each  of  these 
three  estimates  did  apply  corrections  for 
these  types  of  losses  to  varying  degrees. 

One  estimate  of  mean  intake  of  trans 
fatty  acids  in  the  U.S.  population  has 
been  made  based  on  dietary  intake  data 
reported  by  a  nationally  representative 
sample  of  individuals  in  the  1989 
through  1991  Continuing  Survey  of 
Food  Intakes  of  Individuals  (CSFII)  (Ref. 
26).  For  this  estimate,  a  food 
composition  database  with  more 
extensive  data  on  the  trans  fatty  acids 
contents  of  foods  than  those  used  for 
many  previous  estimates  was  developed 
incorporating  data  released  by  USDA  in 
1995.  The  estimated  mean  intake  of 
trans  fatty  acids  derived  by  this 
approach  was  5.3  g/day  (2.6  percent  of 
calories)  and  the  90th  percentile  intake 
was  9.4  g/day  for  individuals  3  years  of 
age  and  older  in  the  U.S.  population.  In 
comparison,  the  total  saturated  fatty 
acid  intake  was  25,0  g/day  and  the  90th 
percentile  intake  was  40.6  g/day  for  this 
population. 

The  previous  estimates  are  somewhat 
higher  than  estimates  made  from 
observational  studies  of  trans  fatty  acids 
intake  and  risk  of  CHD  in  the  United 
States  (Ref.  18.  19,  21,  and  23). 
Estimates  of  mean  (ron.s  fatty  acids 
intake  based  on  food  frequency  data 
were  4.4  g/day  for  men  and  3.6  g/day  for 
women  in  one  observational  study  in 
the  United  States  (Ref.  18)  and  3.4  g/day 
for  men  in  another  (Ref.  23),  These 
estimates  included  groups  of 
participants  who  had  MI  or  previous 
detection  of  elevated  serum  cholesterol 
levels  and  subjects  without  those 
characteristics.  Some  studies  presented 
mean  or  median  intakes  for  quintiles  of 
the  population  studied.  Median  intakes 
were  3.1  g/day  for  men  and  3.0  g/day  for 
women  in  the  lowest  intake  quintile  and 
6.7  g/dav  for  men  and  6.8  g/riav  for 
women  in  the  highest  quintile  (Ref.  18). 
Another  study  reported  intakes  of  1.5  g/ 
day  and  5.3  g/day.  respectively,  for  the 
lowest  and  highest  quintiles  of  male 
health  professionals  (Ref.  19).  For 
female  nurses  in  the  United  States, 
mean  energy-adjusted  intakes  of  (rans 
fatty  acids  were  2.4  and  5.7  g/day, 
respectively,  for  the  lowest  and  highest 
quintiles  of  trans  fatty  acids  intake  (Ref. 
21).  Because  data  on  trans  fatty  acids 
contents  of  food  in  food  composition 
data  bases  were  considered  less  than 
adequate  for  most  foods  except  fats  and 
oils  at  the  times  these  estimates  were 
made  (Ref.  28)  and  because  some 
commonly  consumed  foods  such  as 
cookies,  crackers,  and  some  salad 
dressings  contain  substantial  amounts  of 
trans  fattv  acids  (Refs.  29  and  30),  the 
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food  composition  data  component  of 
these  estimates  may  not  have  included 
trans  fatty  acids  content  of  all  foods 
( onsumed  In  addition,  these  estimates, 
as  well  as  all  estimates  of  intakes  based 
on  food  frequency  data  (Ref.  27).  may  be 
subject  to  systematic  bias  toward  either 
over-  or  underestimation  of  quantities 
consumed,  depending  on  the  design  of 
the  food  frequency  questionnaire. 

Overall,  these  estimates  of  mean  trans 
fattv  acids  intakes  are  similar  to 
amounts  of  trans  fatty  acids  provided  in 
inten'ention  studies  in  the  United  States 
in  which  trans  fatty  acids  contents  were 
determined  by  chemical  analysis  of 
duplicate  portions  of  the  diets  and  in 
which  statistically  significant  increases 
in  serum  LDL-C  were  reported 
compared  to  diets  containing  r;s-PL'FA 
{Refs.  13,  34.  and  82)  or  c/s-ML;F.\  (Ref. 
12).  The  intakes  of  trans  fatty  acids  in 
these  intervention  studies  were  9  and  13 
g/day  (Ref.  34).  9.7  and  12.9  g/day  (Ref. 
82).  12.5  g/day  (Ref.  13),  and  as  low  as 
7.6  g/day  (Ref.  12).  Levels  in  these 
intervention  studies  are  ver\'  similar  to 
the  estimated  intakes  of  the  many 
individuals  in  the  United  States  whose 
trans  fatty  acids  consumption  is  in  the 
upper  half  of  the  intake  distnbuti{m 
{i.e.,  greater  than  the  mean  of  5.3  g/day) 
derived  from  food  consumption 
reported  by  a  nationally  representative 
sample  of  individuals. 

d.  Summan.-.   Controlled  intervention 
(feeding)  studies  in  different  population 
groups  in  the  United  States  and  other 
countries  consistently  indicate  that 
consumption  of  diets  containing  trans 
fatty  acids  resuhs  in  elevations  of  serum 
LDL-C  (the  major  dietary  risk  factor  for 
CHD)  compared  with  consumption  of 
diets  containing  c/s-monounsaturated  or 
polyunsaturated  fat  sources.  Although 
these  studies  are  too  short  in  duration 
to  provide  direct  evidence  on  the 
incidence  of  CHD.  thev  provide 
evidence  for  an  effect  of  dietary  trans 
fatty  acids  on  LDL-C;.  a  biomarker  and 
major  risk  factor  for  CHD.  In  addition, 
positive  statistical  associations  are 
consistently  reported  in  obser\ational 
studies  between  estimated  dietar\' 
intake  of  trans  fatty  acids  in  free-living 
populations  and  incidence  of  CHD 
manifested  as  first  acute  MI.  mortality 
from  CHD.  or  increased  risk  of  CHD 
predicted  by  higher  levels  of  serum  total 
cholesterol  and  LDL-C. 

The  available  studies  do  not  provide 
a  definiti\e  answer  to  the  question  of 
whether  trans  fattv  acids  have  an  effect 
on  LDL-C  and  CHD  risk  equivalent  to 
saturated  fats  on  a  gram-for-gram  basis. 
Thev  also  do  not  provide  information 
about  mechanisms  responsible  for  the 
observed  increases  in  LDL-C".  However, 
the  repeated  and  consistent  findings 


under  a  variety  of  conditions  that 
consumption  of  trans  fatty  acids  (l) 
results  in  increases  in  serum  LDL-C 
when  dietary  saturated  fatty  acids  are 
not  increased  in  inter\'ention  studies, 
and  (2)  is  associated  in  observational 
studies  with  increased  risk  of  CHD  are 
strong  evidence  of  a  relationship 
between  consumption  of  higher  levels  of 
trans  fattv  acids  and  increased  risk  of 
CHD. 

Estimates  of  mean  dietary  intake  of 
trans  fatty  acids  by  the  U.S.  population 
are  similar  to  the  levels  of  trans  fatty 
acids  consumed  in  three  inter\'ention 
trials  in  the  United  States  in  which 
serum  LDL-C  was  adversely  affected 
and  in  which  dietary  content  of  trans 
fatty  acids  was  determined  by  chemical 
analysis  (9  and  13  g/day,  12.5  g/day, 
and  as  low  as  7.6  g/day)  (Refs.  34,  12, 
and  13).  In  addition,  statistically 
significant  associations  between  trans 
fatty  acids  intakes  and  increases  in 
serum  LDL-C  concentrations  among 
free-living  populations  were  seen  in 
observational  studies  with  intakes  of  5.7 
and  6.7  g/day  (Refs.  18  and  21). 

C.  International  Recommendations  and 
Regulatory-  Initiatives 

Several  national  and  international 
government  bodies  have  recently  made 
recommendations  or  taken  regulatory 
initiatives  on  frans  fatty  acids. 
Internationally,  a  joint  Food  and 
Agriculture  Organization/World  Health 
Organization  (FAO/WHO)  consultation 
recently  addressed  trans  fatty  acids.  In 
1993,  they  recommended  (Ref.  31): 

Governments  should  limit  claims 
concerning  the  saturated  fatty  acid  content  of 
foods  which  contain  appreciable  amounts  of 
trans  fatty  acids  and  should  not  allow  foods 
that  are  high  in  trans  fatty  acids  to  be  labeled 
as  being  low  in  saturated  fattv  acids. 

The  Department  of  Health.  United 
Kingdom  (UK)  wrote  in  1994  (Ref.  32): 

We  recommend  that,  on  average,  trans  fatty 
acids  should  provide  no  more  than  the 
current  average  of  about  2%  of  dietary  energy 
and  that  consideration  should  be  given  to 
ways  of  decreasing  the  amount  present  in  the 
diet. 

At  this  level  of  intake,  a  2,000  calorie 
diet  would  provide  a  daily  intake  of  4.4 
g  of  trans  fatty  acids. 

In  1996.  the  government  of  Canada 
proposed  that  certain  definitions  for 
nutrient  content  claims  be  revised  to 
take  into  account  the  trans  fatty  acid 
composition  of  foods  for  which  claims 
were  made  (Ref.  33).  In  1998.  Canada 
presented  its  proposed  revisions  to  the 
criteria  for  nutrient  content  claims  (Ref. 
41). 

Canada  proposed  to  revise  the 
definition  of  "saturated  fat  free"  to  less 
than  0.2  g  saturated  fatty  acids  and  less 


than  0.2  g  trans  fatty  acids  per  reference 
amount  and  per  labeled  serving  and  the 
definition  of  "low  saturated  fat"  to  not 
more  than  2  g  saturated  and  trans  fatty 
acids  combined  per  reference  amount 
and  per  labeled  serving  and  per  50  g  if 
the  reference  amount  is  30  g  or  30 
milliliters  or  less,  and  not  more  than  15 
percent  of  energy  from  saturated  and 
trans  fatty  acids  combined  per  reference 
amount  and  per  labeled  serving. 

For  the  claim  "reduced  saturated  fat." 
Canada  proposed  that  the  product 
contain  at  least  25  percent  less  saturated 
fatty  acids  and.  where  present,  at  least 
25  percent  less  trans  fatty  acids  per 
reference  amount  (unless  the  frans  fatty 
acid  content  is  less  than  0.2  g  per 
reference  amount  and  per  labeled 
serving)  than  the  reference  food  and  the 
reference  food  must  not  meet  the 
compositional  criteria  for  "low  in 
saturated  fatty  acids." 

Canada  proposed  to  define  "trans 
fatty  acids  free"  as  less  than  0.2  g  trans 
fatty  acids  per  reference  amount  and  per 
labeled  serving  and  the  food  must  meet 
the  compositional  criteria  for  "low  in 
saturates."  For  "reduced  trans  fatty 
acids."  Canada  proposed  that  the 
product  contain  at  least  25  percent  and 
at  least  1  g  less  trans  fatty  acids  per 
reference  amount  than  the  reference 
food  and  the  content  of  sat\irated  fatty 
acids  must  not  be  increased  in 
comparison  to  the  reference  food. 

D.  Conclusions 

Reports  from  the  Federal  Government 
and  the  NAS  in  the  late  1980's 
concluded  that  trans  fatty  acids  did  not 
appear  to  have  deleterious  health 
effects.  However,  the  1995  Dietary 
Guidelines  for  Americans  recognized 
that  trans  fatty  acids  may  raise  blood 
cholesterol  levels  although  not  as  much 
as  saturated  fat  (Ref.  6).  In  addition,  the 
NCEP  publication  entitled  "Second 
Report  of  the  Expert  Panel  on  Detection, 
Evaluation  and  Treatment  of  High  Blood 
Cholestorol  in  Adults"  stated  that  recent 
research  indicates  that  frans  fatty  acids 
raise  serum  LDL-C  levels  (the  major 
dietary  risk  factor  for  CHD)  nearly  as 
much  as  cholesterol-raising  saturated 
fatty  acids  (Ref.  5). 

Based  on  an  independent  evaluation 
of  studies  cited  in  the  petitioner's 
submission,  as  well  as  recent  studies  in 
humans  identified  by  a  supplemental 
literature  search,  the  agency  concludes 
that  controlled  intervention  studies  in 
different  population  groups  in  the 
United  States  and  other  countries 
consistently  indicate  that  consumption 
of  diets  containing  trans  fatty  acids,  like 
diets  containing  saturated  fats,  results  in 
increased  serum  LDL-C  compared  with 
consumption  of  diets  containing  cis- 
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monounsaturated  or  cis-polyunsaturated 
fat  sources.  These  findings  are 
consonant  with  findings  from 
obsorvdtional  studies  among  free-living 
ptTsons  in  the  United  States  and  other 
countries. 

The  magnitude  of  the  effect  of  trans 
fatty  acids  on  serum  LDL-C  compared 
to  th"  increase  resulting  from 
t:onsumption  of  (iiets  containing 
saturated  fat  is  not  known:  its 
estimation  is  complicated  by  the 
different  dietary  cf)nditions  among 
studies.  Estimates  of  mean  dietary 
intake  of  trans  fatty  acids  by  the  U.S. 
population  are  similar  to  the  levels  of 
trans  fatty  acids  consumed  in  four 
interv'ention  trials  in  the  United  States 
in  which  serum  LDL-C  was  adversely 
affected  and  in  which  trans  fatty  acid 
contents  of  the  diets  were  determined 
by  chemical  analysis  (9  and  13  g/day, 
9.7  and  12.9  g.dav.  12.5  g/day,  and  as 
low  as  7.6  g/day)  (Refs,  12,  13,  34,  and 
82).  Statistically  significant  associations 
between  trans  fattv  acids  intakes  and 
increases  in  serum  LDL-C 
concentrations  among  free-living 
populations  were  observed  with  intakes 
of  5.7  and  6.7  g/day  fRefs.  19  and  21). 

Estimates  of  dietary  intake  of  trans 
fatty  acids  of  thp  !  ',S.  population  by  the 
various  approaches  described 
previously  and  the  estimated  levels  of 
trans  fatty  acids  consumed  in 
intervention  trials  in  which  serum  LDL- 
C  was  adverselv  affec;ted  are  similar. 
Therefore,  FDA  concludes  that  under 
conditions  of  use  in  the  United  States, 
consumption  of  trans  fatty  acids 
contributes  to  increased  serum  LDL-C 
levels,  which  increases  the  risk  of  CHD. 
This  conclusion  is  consonant  with 
recent  reports  of  other  government  and 
scientific  bodies  discussed  previously. 
Moreover,  the  similar  impact  on  LDL-C 
evidenced  for  trans  fatty  acids,  as  is 
known  for  saturated  fatty  acids, 
warrants  serious  attention  from  a  public 
health  perspective.  Thus,  the  agency 
finds  that  addressing  trans  fatty  acids  in 
nutrition  labeling  and  claims  is 
important  to  public  health. 

V.  Proposed  Regulations 

A.  \utntion  Labeling 

1.  Inclusion  of  Trans  Fatty  Acids  in 
Nutrition  Labeling 

FDA  received  appro.ximately  1,000 
letters  in  response  to  the  petition.  Many 
of  the  letters  were  form  letters  from 
consumers  in  support  of  the  petition. 
One  comment  from  the  tropical  oil 
industry  supported  the  disclosure  of 
tnms  fatty  acid  content  information  but 
recommended  that  trans  fatty  acids  be 
declared  as  a  separate  line  item  in  the 
nutrition  label.  FDA  also  received  letters 


from  trade  associations  representing  the 
edible  fats  and  oil  industries,  food 
manufacturers,  and  nutrition  and  public 
health  associations.  These  letters 
generally  disagreed  with  the  petition 
and  opposed  modification  of  existing 
food  regulations  to  include 
consideration  of  trans  fatty  acids.  These 
comments,  dating  back  to  1994,  reported 
that  data  were  inadequate  to  assess  the 
overall  impact  of  trans  fatty  acids  on 
health,  especially  at  the  levels 
consumed. 

Section  403(q)  of  the  act.  which  was 
added  by  the  1990  amendments,  states 
that  a  food  shall  be  deemed  to  be 
misbranded  if,  with  certain  exceptions, 
it  fails  to  bear  nutrition  labeling. 
Congress  enacted  this  statute  in 
recognition  of  the  important  role  diet 
plays  in  the  maintenance  of  good  health. 
Congress  acted  shortly  after  the 
publication  of  two  reports  (Refs.  2  and 
4)  that  concluded  that  scientific 
evidence  substantiated  an  association 
between  dietary  factors  and  rates  of 
chronic  disease.  Without  specific 
nutrition  information  on  the  labels. 
however,  consumers  were  unable  to 
determine  how  individual  foods  fit  into 
dietary  regimens  that  adhered  to  the 
dietary  guidance  in  the  reports. 
Accordingly,  the  1990  amendments 
mandated  nutrition  labeling  on  most 
foods  to  provide  consumers  with 
information  about  specified  nutrients 
that  would  help  them  choose  more 
healthful  diets,  as  well  as  to  create  an 
incentive  to  food  companies  to  improve 
the  nutritional  qualities  of  their 
products. 

With  an  appreciation  of  the  evolving 
nature  of  nutritional  science.  Congress 
added  section  403(q)(2)  to  the  act  that 
provides  for  nutrients  to  be  added  or 
deleted  from  the  list  of  required 
nutrients  in  nutrition  labeling  if  the 
Secretary  (and,  by  delegation.  FDA) 
finds  such  action  necessary  to  assist 
consumers  in  maintaining  healthy 
dietary  practices. 

When  FDA  issued  the  current 
nutrition  labeling  regulations  on  [anuarv 
6,  1993.  it  required  saturated  fat  to  be 
listed.  Current  regulations  also  require 
monounsaturated  fatty  acids  and 
polyunsaturated  fatty  acids  to  be  listed 
when  claims  are  made  about  fatty  acids 
or  cholesterol.  Their  listing  is  voluntary 
at  all  other  times.  For  nutrition  labeling 
purposes,  monounsaturated  and 
polyunsaturated  fatty  acids  are  defined 
as  the  cis  isomers,  i.e.,  cis- 
monounsaturated  and  cis.  cis- 
methylene-interrupted  polvunsaturated 
fatty  acids  (§101.9(c}(2)(ii)"and 
(c)(2)(iii)). 

The  listing  of  saturated  fat  is 
important  information  for  consumers 


who  are  attempting  to  make  dietan," 
selections  because  of  the  positive 
relationship  between  saturated  fat 
intake  and  increased  serum  LDL-C 
levels.  Based  on  its  review  of  the 
available  scientific  literature  [see 
section  IV'. B  of  this  document).  FDA 
concludes  that  the  scientific  evidence 
consistentlv  shows  that  consumption  of 
trans  fatty  acids  also  contributes  to 
increased  serum  LDL-C  levels.  Under 
current  regulations  for  the  Nutrition 
Facts  panel,  trans  fatty  acids  are 
included  in  the  declaration  of  total  fat 
but  are  not  included  in  the  declaration 
of  types  of  fatty  acids  (i.e..  saturated, 
monounsaturated.  and  polyunsaturated 
fatty  acids).  Therefore,  their  presence  in 
a  food  can  only  be  estimated  by 
subtraction,  i.e..  by  subtracting  the  sum 
of  saturated,  monounsaturated.  and 
polyunsaturated  fatty  acids  from  the 
value  declared  for  total  fat.  This 
calculation  can  only  be  made  when 
monounsaturated  and  polyunsaturated 
fatty  acids  are  listed  and  is  too 
cumbersome  for  most  consumers  to  be 
expected  to  accomplfsh.  Therefore,  the 
food  label  is  not  helpful,  and  may  be 
misleading,  to  consumers  seeking  to 
purchase  and  consume  foods  that  do  not 
contain  cholesterol-raising  fats  because 
information  on  trans  fattv  acids  is  not 
readily  available.  Accordingly,  the 
agencv  is  persuaded  that  it  would  be 
beneficial  for  food  labels  to  include 
trans  fatty  acid  content  in  providing 
nutrition  information  so  that  consumers 
will  not  be  misled  about  the  possible 
impact  of  a  product  on  the  risk  of  CHD. 
Consequently,  in  accordance  with 
section  403(q](2)(A)  cf  the  act.  FDA  is 
proposing  that  information  on  trans 
fatty  acids  be  added  to  the  nutrition 
label  to  assist  consumers  in  maintaining 
healthy  dietary  practices. 

Four  approaches  for  declaring  trans 
fatty  acids  are  included  in  the  petition, 
its  amendment,  and  comments.  These 
are:  (1)  Include  trans  fatty  acids  with 
saturated  fat  and  call  the  total  value 
"saturated  fat:"  (2)  include  trans  fatty 
acids  with  saturated  fat.  call  the  total 
value  "saturated  fat."  and  add  an 
asterisk  after  the  term  "saturated  fat" 
when  the  food  contains  trans  fatty  acids 
that  refers  to  a  footnote  stating 

"Contains g  trans  fat:"  (3) 

include  tians  fatty  acids  with  saturated 
fat  and  call  the  total  value  "saturated  -t- 
trans  fat:"  and  (4)  list  trans  fatty  acids 
separately  under  saturated  fat.  In 
addition,  the  agency  considered  a  fifth 
approach  that  combines  two  of  these 
four  approaches. 

The  agency  considers  the  options  that 
would  combine  saturated  fatty  acids  and 
trans  fatty  acids  into  one  numeric  value 
to  be  the  most  useful  way  of  preventing 
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consumers  from  being  misled  about  the 
possiblp  impact  of  a  food  containing 
trans  fatty  acids  on  the  risk  of  CHD. 
More  sppcificallv.  the  agency  considers 
the  option  that  would  identif\'  the 
combined  amount  as  "Saturated  fat*" 
with  the  asterisk  referring  to  a  footnote 
indicating  the  quantity  of  trans  fat 
included  in  that  amount  to  be  the  most 
helpful  and  least  confusing  approach  for 
declaring  trans  fatty  acids. 

FDA  does  not  prefer  the  petitioner's 
original  approach  of  including  trans 
fattv  acids  in  the  definition  of  saturated 
fat  in  §  101.9(c)(2)(i).  This  method 
would  not  inform  consumers  that  the 
declared  value  included  trans  fatty 
acids  or  provide  them  with  information 
on  the  trans  fatty  acid  content  of  the 
food.  In  addition,  amending  the 
regulatory  definition  of  saturated  fat 
would  be  scientificallv  inaccurate 
because  trans  fatty  acids  are  not 
saturated,  i.e.,  they  contain  double 
bonds  Current  regulations  define 
saturated  fatty  acids  as  "the  sum  of  all 
fattv  acids  containmg  no  double  bonds." 
The  proposed  approach  would  maintain 
this  chemic:al  definition. 

Also,  one  of  the  principles  used  bv 
the  agency  in  establishing  nutrient 
content  claims  is  that  the  nutrient  must 
be  declared  in  the  nutrition  label  so  that 
the  claim  is  verifiable  by  reference  to 
the  nutrition  label.  Accordingly, 
establishing  a  definition  for  "trans  fat 
free"  would  be  precluded  if  the  trans 
fatty  acid  content  of  the  product  were 
not  mentioned  in  the  nutrition  label. 

FDA  is  also  not  proposing  the 
petitioner's  third  amended  approach  of 
listing  "saturated  +  trans  fat"  in  one  line 
of  the  nutrition  label  because  listing 
'saturated  +  trans  fat"  with  one  value 
representing  their  combined  weights 
does  not  enable  consumers  to  know  the 
content  of  either.  Furthermore,  this 
approach  would  increase  the  economic 
burden  on  industry  by  requiring  label 
changes  for  all  foods,  even  those  that  do 
not  contain  frans  fat. 

The  agency  also  considered  the 
approach  of  listing  fran.s  fatty  acids  as 
a  separate  line  item  under  saturated  fat. 
This  approach  would  prevent 
consumers  from  misclassifying  trans 
fatty  acids  as  saturated  fats,  when,  in 
fact,  they  are  chemically  mono-  and 
polyunsaturated  fatty  acids.  However,  a 
great  many  consumers  (almost  90 
percent  of  consumers  in  a  1995  survey 
(Ref,  81))  do  not  understand  that  trans 
fatty  acids  raise  serum  LDL— C  levels. 
Therefore,  listing  trans  fats  on  a  separate 
line  would  not  be  helpful  in  assisting 
them  to  maintain  healthy  dietary 
practice.  Indeed,  this  approach  has  the 
potential  of  confusing  consumers  by 
undermining  the  messages  in  the 


Dietar\'  Guidelines  for  Americans  (Ref. 
6)  and'NCEP  (Ref.  5)  that  have  focused 
on  saturated  fat.  FDA  does  not  want  to 
distract  consumers  from  years  of 
consumer  education  messages  about 
saturated  fat.  especially  because  the 
average  intake  of  saturated  fat  exceeds 
the  average  intake  of  trans  fat  by  about 
fivefold  (approximately  25  g  versus  5  g/ 
day.  respectively)  (Ref,'  26),  Thus,  FDA 
tentatively  concludes  that  it  is 
preferable  for  the  two  types  of 
cholesterol-raising  fats  to  be  labeled  in 
a  manner  that  emphasizes  saturated  fats. 
In  this  way,  consumers  will  be  able  to 
utilize  their  knowledge  of  saturated  fat 
in  making  food  selections.  However, 
FDA  requests  comments  on  this 
tentative  conclusion  and  whether  it 
would  be  preferable  to  make  trans  fats 
a  mandatory  separate  line,  when 
present,  because  the  magnitude  of 
change  in  LDL-C  may  differ  between 
the  two  types  of  fats. 

Finally,  the  agency  considered  the 
two  remaining  approaches  to  not  have 
the  weaknesses  of  the  three  approaches 
discussed  previously  in  this  section. 
One  of  these  approaches  combines  two 
options  suggested  by  the  petitioner,  i.e., 
using  the  name  "Saturated  -t-  Trans  Fat" 
and  using  an  explanatory  footnote 
stating  the  individual  amounts  of 
saturated  fat  and  frans  fat  in  the 
product.  The  amount  of  grams  declared 
and  the  %DV  would  continue  to  be 
based  on  the  combined  value.  This 
approach  would  give  saturated  fat  and 
trans  fat  equal  prominence  and  would 
further  ensure  that  consumers  are  aware 
of  the  inclusion  of  trans  fats  in  the 
amounts  declared.  It  also  may  not 
confuse  consumers  into  believing  that 
trans  fats  are  the  same  as  saturated  fats. 
FDA  is  concerned,  however,  that  this 
approach  could  confuse  consumers  who 
do  not  yet  know  what  trans  fatty  acids 
are  or  know  about  their  impact  on 
health  and,  therefore.  c;ould  diminish 
the  usefulness  of  the  nutrition  label  and 
reduce  health  benefits.  In  addition,  it 
fjould  lead  to  increased  costs  for  firms 
with  products  that  do  not  contain  trans 
fatty  acids  if  such  products'  labels  were 
required  to  indicate  that  they  contained 
no  trans  fat.  FD.A  requests  comment  on 
this  possible  approach,  including 
whether  FDA's  concerns  about  potential 
consumer  confusion  are  warranted  and, 
if  so.  whether  a  consumer  education 
program  could  address  potential 
consumer  confusion. 

The  other  of  these  approaches  is  the 
petitioner's  amended  approach  of 
declaring  the  total  value  of  saturated  fat 
and  trans  fatty  acids  following  the  term 
"Saturated  fat*"  with  an  explanatory 
footnote  stating  the  amount  of  frans 
fattv  acids  included  in  the  total  value. 


This  approach  is  beneficial  because 
consumers  are  unlikely  to  be  confused 
about  the  cholesterol-raising  potential  of 
the  food,  because  the  value  declared  for 
saturated  fats  will  include  frans  fatty 
acids,  and  consumers  will  also  have 
access  to  information  on  the  actual 
amount  of  trans  fatty  acids  present  in  a 
serving  of  the  food.  As  stated 
previously,  this  approach  also  builds  on 
the  extensive  work  done  by  public 
health  programs,  most  notably  the 
NCEP.  However,  this  approach  may 
confuse  consumers  and  lead  some  to 
misclassify  frans  fatty  acids  as  saturated 
fats.  FDA  requests  comments  on 
whether  this  approach  provides 
consumers  with  clear  information  on 
the  presence  of  and  distinction  between 
trans  and  saturated  fats.  In  balance,  the 
agency  tentatively  concludes  that  this 
approach  would  be  the  more  effective 
way  of  informing  consumers  of  the  frans 
fatty  acid  content  of  foods. 

For  the  reasons  discussed  above,  FDA 
is  proposing  to  amend  §  101.9(c)(2)(i)  to 
require  that  the  statement  of  the 
saturated  fat  content  of  the  food  declare 
the  number  of  grams  of  saturated  and 
frans  fatty  acids  combined  per  serving. 
For  ease  of  administration,  the  agency  is 
subdividing  current  §  101.9(c)(2)(i).  with 
§  101.9(c)(2){i)(A)  directed  at  format  and 
rounding  requirements  and 
§  101.9(c)(2)(i)(B)  directed  at  the  use  of 
the  asterisk  and  footnote  when  frans 
fatty  acids  are,  or  are  not,  present.  In 
§  101.9(c)(2)(i)(B).  the  agency  is 
proposing  that  the  footnote  state 

"Includes g  frans  fat"  with  the 

option  of  using  the  term  "trans  fatty 
acids"  instead  of  "frans  fat"  (see  sample 
label  in  Fig.  1).  The  petitioner  had 
suggested  the  word  "contains"  rather 
than  'includes;'  however,  the  agency  is 
concerned  that  the  word  "contains" 
may  not  convey  the  idea  that  the 
amount  specified  in  the  footnote  is 
included  in  the  numerical  value 
declared.  The  word  "includes"  is  more 
specific,  although  either  word  would  be 
acceptable  when  the  product  does  not 
contain  trans  fats,  that  is,  contains  less 
than  0.5  g  of  frans  fats  per  reference 
amoimt. 

In  recognition  of  the  economic  impact 
of  changing  food  labels  to  incorporate 
trans  fatty  acid  information,  however, 
FDA  does  not  believe  there  is  a  need  to 
change  labels  of  products  that  do  not 
contain  trans  fatty  acids  and  that  do  not 
make  claims  about  fatty  acids  or 
cholesterol.  Consequently.  FDA  is 
proposing  in  §  101.9(c)(2)(i)(B)  to  allow 
manufacturers  to  use  the  footnote 
"Includes  (or  contains)  0  g  frans  fat"  or 
"Contains  no  frans  fat"  on  these  labels 
on  a  voluntary  basis.  This  footnote 
would  not  be  required  when  there  is  no 
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trans  fat  m  the  food  unless  fatty  acid  or 
{hiiU'stprol  claims  are  made. 

Ti)  maintain  consistency  in  the 
nutrition  labeling  of  conventional  foods 
and  (if  dietarv  supplpmrnts.  the  agency 


is  also  proposing  to  amend 
§  101.36{b)(2)(i)  and  (b)(2)(iii)  (21  CFR 
101.36(b)(2){i)  and  (b}(2){iii))  to  speedy 
that,  when  present,  trans  fatty  acids  are 


tn  bp  incorporated  in  the  nutrition 
lahf  ling  of  dietary  supplemf^nts  in  the 
s.une  manner  as  for  conventional  foods. 


BILLING  CODE  4160-01-F 


Figure  1 


Nutrition  Facts 


Serving  Size  1  Tbsp  (14g) 
Servings  Per  Container  32 

Amount  Per  Serving 


Calories  100 


Calones  from  Fat  100 


%  Daily  Value* 


Total  Fat  11g 


17% 


Saturated  Fat"  4g 


20% 


Polyunsaturated  Fat  3.5g 


Monounsaturated  Fat3.5g 


Cholesterol  Omg 

Sodium  115mg 


0% 


5% 


Total  Carbohydrate  Og 


0% 


Protein  Og 


Vitamin  A   6% 


Not  a  significant  source  of  dietary  fioer  sugars,  vitamin  C 
calcium  and  iron. 

■  Percent  Daily  Values  are  based  on  a  2  000  calorie  diet 


"Includes  2g  trans  fat. 


BILLING  CODE  4160-01 -C 

2   Dddv  Value 

Adding  thf  number  of  grams  of  frans 
fatty  acids  to  the  value  declared  for 
saturated  fat  raises  the  question  of  how 
to  (  alculatf  the  %DV  for  saturated  fat. 

F  D.-\  tentatively  concludes  that  the 
current  regulations  that  t:onsider  only 
saturated  fat  when  calculating  the  %DV 
do  not  help  niaintain  healthy  dietary 
pra(  tices.  a  goal  set  forth  in  the  19-90 
.imendments.  because  trans  fatty  acids. 
which  FDA  has  concluded  also  increase 
LI)L-C,  are  not  considered.  If  trans  fatty 
ai  ids  are  not  considered,  consumers 
w  ho  make  food  choices  on  the  basis  of 
saturated  fat  content  with  the  intention 
of  re(hu  nig  their  risk  of  CHD  may  be 
misled  h\  tfie  declared  %DV. 

For  the  p,i-,t  ji)  years,  a  wide  variety 
ot  :   iiiseiisiiv  reports  have  recommended 
ttiat   Xiiierii  ,ins  consume  no  more  thcUi 
30  perc  ent  nt  calories  from  fat  (Refs.  5. 
fi.  54.  and  '-}')':  Many  of  these  reports  go 


on  to  recommend  that  saturated  fat 
account  for  less  than  10  percent  of 
calories  with  monounsaturated  and 
polyunsaturated  fatty  acids  furnishing 
the  remaining  calories  from  fat  (Refs.  5 
and  56).  The  Daily  Value  for  saturated 
fat  was  calculated  on  the  basis  of  these 
recommendations  (58  FR  2206  at  2219. 
Januarys,  1993). 

Trans  fatty  acids  have  not  been 
considered  in  these  dietary 
recommendations  because  their  intakes 
were  relatively  low  at  the  time  these 
recommendations  were  made  and  their 
link  to  increased  risk  of  CHD  has  been 
relatively  recent.  At  this  time,  the  public 
health  and  scientific  associations  that 
are  the  source  of  these 
recommendations  have  not  indicated 
what  impact  the  recent  research  on 
trans  fats  might  have  on  the 
recommendations.  However,  the  agency 
does  not  believe  that  it  should  increase 
the  percentage  of  total  calories  from  fat 


(i.e.,  from  30  percent  or  less  to  some 

higher  value)  when  adding  trnns  fat  to 
the  Daily  Value.  Therefore,  VDA  finds  it 
necessary  to  consider  the  placement  of 
trans  fatty  acids  within  the  three 
categories  of  fatty  acids  that  are 
addressed  in  the  recommendations  (i.e.. 
saturated  fatty  acids,  monounsaturated 
fatty  acids,  or  polyunsaturated  fatty 
acids)  to  ensure  that  consumers  are  not 
misled  by  label  statements. 

Dietary  recommendations  to  limit 
saturated  fat  to  less  than  10  percent  of 
calories  were  an  attempt  to  limit  the 
amount  of  fats  known  to  have  adverse 
effects  on  blood  lipids.  Evidence  has 
accumulated  that  trans  fatty  acids  have 
physiologic  effects  similar  to  saturated 
fats  and  trans  fatty  acids  in  foods  are 
used  functionally  to  replace  saturated 
fat.  The  agency,  therefore,  tentatively 
concludes  that  it  is  reasonable  to 
include  trans  fatty  acids  in  the  %DV  for 
saturated  fat.  Doing  so.  howex'er.  would 
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have  the  effect  of  lowering  the  DV  for 

■saturated  fat  on  labels  of  food  products 
containing  both  saturated  and  trans  fats 
since  the  DV  (20g)  would  relate  to  the 
combined  amounts  of  each.  FDA  will 
consider  amending  its  approach  if  the 
public  health  and  scientific 
organizations  that  are  the  source  of 
current  dietar\-  recommendations  arrive 
at  different  conclusions.  Including  trans 
fats  in  calculations  of  the  ''oDV  listed  for 
saturated  fat  is  also  the  logical  outcome 
of  having  the  quantitative  amounts  of 
these  two  types  of  fatty  acids  declared 
together  in  the  nutrition  label. 
Calculating  the  "nDV  on  the  basis  of  a 
quantitative  value  other  than  the  one 
declared  could  be  confusing  to 
consumers.  Comments  are  requested  on 
this  approach  In  addition,  comments 
are  requested  on  whether  there  is  a  basis 
for  developing  a  DV  for  trans  fats  if 
comments  were  to  convince  the  agency 
to  require  a  separate  line  for  trans  fat. 
and  how  a  DV  for  trans  fat  should  affect 
the  DV's  for  total  fat  and  saturated  fat. 
Inasmuch  as  no  authoritative  bodies 
have  recommended  values  that  could  be 
used  as  a  basis  for  developing  a  DV  for 
frans  fat.  would  it  be  sufficient  to  list 
the  quantitative  amount  of  frons  fat. 
with  no  "oD\'.  as  now  occurs  with 
listings  of  mono-  and  polyunsaturated 
tats?  It  should  be  noted  that,  without  a 
DV  for  trans  fat.  consumers  would  not 
be  able  to  put  the  quantitative  amount 
in  the  conte.xt  of  a  dailv  diet,  and  so 
would  not  be  able  to  judge  the 
magnitude  of  the  amount  present  in 
relation  to  usual  or  recommended  intake 
le\eis. 

Based  on  these  tentative  conclusions. 
FDA  is  proposing  to  include  trans  fats 
in  calculations  of  the  "oDV  listed  for 
saturated  fat.  .Accordingly.  FDA  is 
proposing  to  amend  *?  101.9(d)(7)(ii)  by 
adding  the  sentence  "When  trans  fatty 
acids  are  present  in  a  food,  the  percent 
for  saturated  fat  shall  be  calculated  bv 
dividing  the  amount  declared  on  the 
label  for  saturated  fat,  which  includes 
trans  fatty  acids,  bv  the  DR\'  for 
saturated  fat." 

3.  Other  Issues 

a.  Definition.  In  revising 

i*  101.9(c)(2)(i)  to  require  the  inclusion 
of  frans  fatty  acid  content  in  the 
declared  amount  of  saturated  fat.  FDA  is 
proposing  to  define  trans  fatty  acids  as 
"unsaturated  fattv  acids  that  contain 
one  or  more  isolated  (i.e., 
nonconjugated)  double  bonds  in  a  trans 
configuration."  This  proposed 
definition  is  consistent  with  the  way 
that  ris  isomers  of  polyunsaturated  fatty 
acids  are  defined  in  §  ioi.9(c)(2)(ii)  and 
(c)(2)(iii). 


b.  Methodology.  Infrared  spectroscopy 
(IR)  and  capillary  gas  chromatography 
(GC)  are  the  methods  used  for  the 
determination  of  trans  fatty  acids.  IR  is 
the  classical  method  used  for  the 
determination  of  total  trans  fatty  acids 
with  isolated  trans  double  bonds,  while 
GC  methods  are  used  for  determination 
of  fatty  acid  composition.  The  Official 
Methods  of  the  Association  of  Official 
Analytical  Chemists  (AOAC)  and 
Official  Methods  and  Recommended 
Practices  of  the  American  Oil  Chemists 
Society  (AOCS)  that  are  applicable  to 
the  determination  of  trans  fatty  acids  are 
described  in  Appendix  B  of  this 
document  (Refs.  42  through  50).  The 
official  method  number,  title,  definition, 
scope  and  applicability  of  each  method, 
taken  directly  from  the  published 
method,  are  included.  Specific 
comments  by  FDA  chemists 
knowledgeable  in  application  of  these 
methods  are  also  included. 

Currently,  the  method  of  choice  for  IR 
determinations  is  AC)(]S  Recommended 
Practice  Cd  14d-96  (number  4  in 
Appendix  B)  (Ref.  45)  and  for  GC 
determinations  is  AOCS  Official  Method 
Ce  lf-96  (number  5  in  Appendix  B)  (Ref 
46).  IR  methodology  can  be  used  to 
determine  trans  isomers  in  oils. 
margarines,  shortenings,  and  other 
partially  hydrogenated  fats  and  oils  with 
a  limit  of  quantitation  of  about  1  percent 
trans  as  percent  of  total  fat.  When  trans 
fat  levels  are  less  than  1  percent  of  total 
fat,  thev  can  be  accurately  determined 
by  GC.  GC  methods  provide  more 
sensitivity  but  require  more  time.  None 
of  the  IR  or  GC  methods  have  been 
collaboratively  studied  for  foods  other 
than  fats  and  oils.  It  is  likely  that  the 
lower  limits  of  quantitation  for  these 
methods  will  be  higher  for  complex 
matrices,  such  as  processed  multi- 
ingredient  foods,  than  for  oils  and  other 
fats. 

Trans  fatty  acid  values  reported  in  the 
nutrition  label  should  utilize 
compliance  procedures  in  §  101.9(g)  that 
take  normal  variability  due  to 
production  processes  into  account. 

c.  Increments.  With  respect  to  how  to 
declare  the  content  of  trans  fatty  acids 

in  the  footnote  "Includes g  frans 

fat."  FDA  believes  that  the  methodology 
discussed  previously  supports  declaring 
the  amount  per  serving  in  the  same 
increments  specified  in  §  101.9(c)(2)  for 
total  fat.  saturated  fat.  polyunsaturated 
fat.  and  monounsaturated  fat.  i.e.,  to  the 
nearest  0.5  (1/2)  g  increment  below  5  g 
and  to  the  nearest  gram  increment  above 
5  g.  If  the  ser\'ing  contains  less  than  0.5 
g,  the  content  shall  be  expressed  as  zero 
g  (i.e.,  "0"  g)  in  the  footnote,  if  the 
footnote  is  used. 


d.  Type  size.  FDA  also  is  removing  the 
phrase  "in  the  same  type  size"  in 
§  101.9(c)(2)(i)  where  it  refers  to  the  size 
of  the  statement  "Not  a  significant 
source  of  saturated  fat."  In  the  technical 
amendments  of  August  18,  1993  (58  FR 
44063  at  44066).  the  agency  did  not 
include  footnotes  in  the  types  of 
information  that  must  use  8  point  type 
under  §  101.9(d)(l)(iii).  Therefore,  under 
§  101.9(d){l)(iii),  6  point  type  is 
sufficient  for  this  statement  and  the 

proposed  statement  "Includes g 

trans  fat." 

B.  Nutrient  Content  Claims 

A  number  of  comments  agreed  with 
the  petitioner's  request  that  the 
saturated  fat  criteria  for  nutrient  content 
claims  should  be  amended  to  refer  to 
the  level  of  saturated  and  trans  fat 
combined.  Other  comments  disagreed. 
One  comment  suggested  that  consumer 
research  be  initiated  to  evaluate 
consumer  understanding  about  trans 
fatty  acids  before  such  changes  are 
considered.  Another  comment  stated 
that  the  key  question  of  whether  trans 
fatty  acids  have  an  independent 
cholesterol-raising  effect  must  be 
answered  before  the  agency  considers 
changes  in  food  labeling  for  trans  fatty 
acids. 

As  mentioned,  the  agency  aheady  has 
recognized  that  trans  fatty  acids  should 
be  considered  with  respect  to  the  claim 
"saturated  fat  free."  In  the  nutrition 
labeling  final  rule  implementing  the 
1990  amendments,  the  agency  stated 
that  because: 

jcjonsumers  would  expect  a  food  bearing  a 
"saturated  fat  free  claim'"  to  be  free  of 
saturated  fat  and  other  components  that 
significantly  raise  serum  cholesterol,  and 
(because  ofj  the  potential  importance  of  a 
saturated  fat  free  claim,  the  agency  believes 
that  it  would  be  misleading  for  products  that 
contain  measurable  amounts  of  frans  fatty 
acids  to  bear  a  "saturated  fat  free"  claim. 

(58  FR  2302  at  2332) 

Consequently,  the  agency  set  a 
separate  criterion  for  trans  fat  (i.e.,  less 
than  0.5  g)  in  addition  to  the  criterion 
for  sattirated  fat  (i.e.,  less  than  0.5  g)  for 
the  definition  of  "saturated  fat  free." 
The  agency  did  not  set  a  trans  fat 
criterion  for  "low  saturated  fat"  or  for 
'reduced  saturated  fat"  claims  in  the 
nutrient  content  claims  final  rule.  FDA 
stated  that,  because  the  evidence 
suggesting  that  trans  fatty  acids  raise 
serum  cholesterol  was  inconclusive,  the 
agency  could  not  conclude  that  other 
nutrient  content  claims  for  saturated  fat 
and  cholesterol  would  be  misleading  on 
foods  containing  trans  fatty  acids  (58  FR 
2302  at  2334  and  2340). 

However,  based  on  its  recent  review 
of  the  available  research,  including  that 
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published  after  1993  and  discussed  in 
section  IV. B  of  this  document,  FDA  now 
(  nncludes  that  dietar\'  trans  fatty  acids 
h.HVf>  adverse  effects  on  blood 
cholesterol  measures  that  are  predictive 
of  CHD  risk,  specifically  LDL-C  levels. 
Cnnsequently,  the  agency  has 
re(()nsidered  its  1993  conclusion  and 
has  evaluated  the  potential  for  saturated 
fat  and  cholesterol  claims  to  be 
misleading  if.  as  the  petitioner  suggests. 
these  foods  contain  measurable  amounts 
of  trans  fattv  acids.  This  reconsideration 
is  d(me  under  the  authority  of  section 
403(r)(2)(A)(vi)  of  the  act.  which 
prohibits  a  claim  if  the  claim  is 
misleading  in  light  of  the  level  of 
another  nutrient  in  the  food.  As  noted 
in  section  IV. C  of  this  document,  this 
action  is  consistent  with  that  taken  by 
other  international  government  bodies 
(Refs   31  through  33) 

Nutrient  content  claims  are  voluntary 
statements  that  can  assist  consumers  in 
selecting  foods  that  may  lead  to  a 
healthier  diet.  Cionsumers  who  select 
foods  that  have  saturated  fat  or 
cholesterol  claims  should  be  able  to  do 
so  with  confidence  that  such  products 
can.  in  fact,  lead  to  a  healthier  diet. 
Cionsumer  research  on  dietarv  fats  and 
cholesterol  suggests  that  consumers 
believe  that  dietary  choices,  including 
the  selection  of  foods  low  in  saturated 
fat  and  cholesterol,  will  help  maintain 
healthy  blood  cholesterol  levels  (Ref. 
35).  Because  of  these  expectations  and 
the  evidence  that  trans  fatty  acids  raise 
LDL-C;.  FDA  tentatively  concludes  that 
it  is  reasonable  to  consider  the  trans 
fatty  acid  content  of  products  that  bear 
these  types  of  nutrient  content  claims  to 
prevent  such  claims  from  being 
misleading 

1.  Saturated  Fat  Claims 

a.  Saturatrd  tat  trrp  claims.  With 
respect  to  the  clami    saturated  fat  free," 
the  agency  has  considered  the 
petitioners  request  that  the  definition 
be  amended  to  be  less  than  0.5  g  of 
saturated  fat  and  trans  fat  combined. 
The  agency  agrees  with  the  petitioner 
that  products  bearing  this  claim  should 
be  free  of  components  that  significantly 
raise  serum  cholesterol.  However,  the 
agency  does  not  agree  that  the  level  of 

0  5  g  should  refer  to  the  sum  of 
saturated  tat  and  trans  fats  combined 
because  it  is  not  possible  to  determine, 
for  reasons  of  sensitivity,  if  a  sample 

1  imtains  less  than  0.5  g  of  both  saturated 
and  trans  fat  combined. 

In  defining  "free"  levels  of  nutrients, 
the  approach  used  by  the  agency  has 
bet'n  that  the  level  of  a  nutrient  that  is 
defined  as  "free"  should  be  at  or  near 
the  level  of  detection  for  the  nutrient  in 
foods  and  should  be  dieteticallv  trivial 


or  physiologically  inconsequential  (56 
FR  60478  at  60484,  November  27.  1991). 
In  the  nutrient  content  claims  final  rule, 
the  agency  established  the  "free"  level 
of  saturated  fat  at  less  than  0.5  g  per 
serving  because  the  majority  of  the 
comments  that  addressed  this  issue 
stated  that  a  lower  value  cannot  be 
reliably  quantified  (58  FT^  2302  at  2332). 
With  respect  to  trans  fat.  the  nutrient 
content  claims  final  rule  stated  that  1 
percent  of  total  fat  was  the  appropriate 
criterion  for  trans  fat  because  analytical 
methods  for  measuring  trans  fat  below 
that  level  were  not  reliable.  As 
discussed  in  section  I  of  this  document, 
comments  objected  to  this  criterion  and. 
in  response  to  these  comments,  the 
agency  changed  the  trans  fat  criterion  to 
less  than  0.5  g  because  this  level  can  be 
reliably  determined  analytically  and  is 
consistent  with  the  definition  of  "free" 
for  fat  and  saturated  fat  (58  FR  44020  at 
44027,  August  18,  1993). 

The  petitioner's  suggestion  that  the 
definition  of  "saturated  fat  free"  be 
changed  to  less  than  0.5  g  of  saturated 
and  trans  fat  combined  is  not 
analytically  feasible  because  it  would 
require  accurate  measurement  of  both 
saturated  fat  and  trans  fat  at  levels 
significantly  below  0.5  g.  In  the  absence 
of  more  sensitive  methods,  which  the 
petitioner  did  not  provide,  it  is  not 
appropriate  for  the  agency  to  set  criteria 
that  cannot  be  adequately  analyzed. 
Consequently,  the  agency  is  not 
proposing  to  change  the  criteria  in 
§  101.62(c)(l)(i)  of  less  than  0.5  g  of 
saturated  fat  and  less  than  0.5  g  of  trans 
fat  for  the  "saturated  fat  free"  claim.  The 
agency  notes  that  expressing  these 
criteria  collectively  as  "less  than  1.0  g 
of  saturated  fat  and  trans  fat  combined" 
is  not  preferable  because  if.  for  example. 
one  of  the  types  of  fatty  acids  were 
present  at  0.7  g,  it  would  not  be  possible 
to  determine  if  the  combined  amount 
were  less  than  1.0  g  because  amounts  of 
less  than  0.3  g  cannot  be  reliably 
measured.  The  agency  is  willing  to 
reconsider  the  criteria  for  this  definition 
in  the  future  if  more  sensitive 
methodologies  become  practical  for 
routine  analyses. 

b.  Low  saturated  fat  claims.  With 
respect  to  "low  saturated  fat,"  the 
petitioner  requested  that  the  limit  of  "1 
g  or  less  of  saturated  fatty  acids"  in 
§  101.62(c){2)(i)  be  amended  to  refer  to 
"1  g  or  less  total  of  saturated  and  frans 
fat  combined."  FDA  agrees  that  the  level 
of  trans  fat  should  be  limited  in  foods 
bearing  this  claim  because  consumers 
may  assume  that  the  claim  refers  to  all 
fats  that  adversely  affect  serum  LDL-C^ 
levels.  However,  FDA  does  not  agree 
that  this  claim  should  be  based  on  the 
sum  of  saturated  fat  and  trans  fat 


combined  because,  as  previously 
discussed,  it  is  not  possible  to  reliably 
measure  amounts  of  either  type  of  fat  at 
\alues  below  0  5  g.  Accordingly,  if  a 
food  contains  0.8  g  of  saturated  fat.  there 
could  be  uncertainty  about  whether  or 
not  it  contained  1  g  or  less  of  saturated 
and  trans  fat  combined  if  the  amount  of 
trans  fat  were  below  0.5  g. 

Consequently,  the  agency  tentatively 
concludes  that  separate  criteria  need  to 
be  established  for  saturated  fat  and  for 
trans  fat  in  the  definition  of  "low 
saturated  fat."  However,  decreasing  the 
level  of  saturated  fat  to  accommodate  a 
trans  fat  criterion  (e.g.,  0.5  g  or  less  of 
saturated  fat)  is  not  feasible  because 
there  would  be  too  little  difference 
between  the  lowered  level  and  the 
"free"  level  of  saturated  fat  (i.e..  less 
than  0.5  g). 

Given  this  con.straint.  the  agency 
tentatively  concludes  that  the  satm-ated 
fat  criterion  for  "low  saturated  fat" 
claims  should  remain  at  1  g  or  less  per 
reference  amount.  Therefore.  FDA 
proposes  that  the  trans  fat  criterion  be 
less  than  0.5  g,  the  proposed  "free"  level 
of  trans  fat.  This  proposed  action  would 
allow  foods  that  contain  insignificant 
levels  of  frans  fats  to  continue  to  qualifv' 
for  "low  saturated  fat"  claims. 

The  current  definition  for  "low 
saturated  fat"  includes  a  second 
criterion  that  the  claim  not  be  used  on 
foods  that  contain  more  than  15  percent 
of  calories  from  saturated  fat.  The 
petitioner  requested  that  this  criterion 
be  amended  to  require  that  the  food 
contain  not  more  than  15  percent  of 
calories  from  saturated  fat  and  trans  fat 
combined. 

This  second  criterion  was  used  to 
prevent  misleading  "low"  claims  on 
nutrient-dense  foods  with  small  serving 
sizes  (58  FR  2302  at  2339).  Since  the 
amendments  being  proposed  in  this 
document  would  broaden  the  term 
"saturated  fat"  on  the  label  to  include 
both  saturated  and  trans  fatty  acids,  the 
agency  tentatively  concludes  that  it  is 
reasonable  to  amend  this  criterion  to 
include  both  types  of  fatty  acids  While 
it  was  not  feasible  to  combine  saturated 
fat  and  frans  fats  in  the  quantitative 
requirements  discussed  previously,  it  is 
not  a  problem  in  this  instance  because 
the  percent  of  calories  can  be  calculated 
by  multiplying  the  declared  amount  of 
saturated  and  frons  fats  combined  (in 
grams)  by  the  factor  of  9  calories  per 
gram,  dividing  by  the  total  caloric 
content  of  a  serving  of  the  product,  and 
multiplying  by  100. 

Accordingly.  FDA  is  proposing  to 
amend  the  definition  of  "low  saturated 
fat"  in  §  101.62(c)(2)(i)  to  read:  "The 
food  contains  1  g  or  less  of  saturated  fat 
and  less  than  0.5  g  of  trans  fat  per 
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reference  amount  customarily 
consumed  and  not  more  than  15  percent 
of  calories  from  saturated  fat  and  trans 
fat  combined."  Likewise,  the  agency  is 
proposing  to  revise  §  101.62(c){3)(i)  for 
meal  products  and  main  dishes  to  state 
that  "low  saturated  fat  claims"  may  be 
made  on  meal  products  and  main  dishes 
if  the  product  contains  1  g  or  less  of 
saturated  fat  and  less  than  0.5  g  of  trans 
fat  per  100  g.  and  less  than  10  percent 
calories  from  saturated  fat  and  trans  fat 
combined.  The  agency  also  proposes  to 
change  the  term  "saturated  fatty  acids" 
to  the  term  "saturated  fat"  in  these  two 
paragraphs  for  consistency  with  other 
paragraphs  of  §  101.B2(c). 

It  should  be  noted  that  the  definition 
for  the  nutrient  content  claim  "healthy" 
includes  a  criterion  that  the  food  meet 
the  definition  of  "low  saturated  fat" 
(§101.65(d}(2)(i)(2lCFR 
101.65(d)(2)(i))).  It  is  conceivable  that 
some  products  may  currently  meet  the 
criteria  for  this  claim.,  yet  not  meet  the 
proposed  criteria  for  "low  in  saturated 
fat"  and,  therefore,  would  no  longer 
qualify  for  the  "healthv"  claim  if  the 
agencv  takes  the  action  proposed  herein. 
The  same  thing  is  true  for  health  claims 
that  require  that  a  food  bearing  the 
health  claim  meet  the  requirements  for 
the  c:laim  "low  in  saturated  fat":  dietary 
saturated  fat  and  cholesterol  and  risk  of 
coronarv  heart  disease  (§  101.75(c)(2)(ii) 
(21  CFR  101.75(c)(2)(ii)));  fruits, 
vegetables,  and  grain  products  that 
contain  fiber,  particularly  soluble  fiber, 
and  risk  of  coronarv  heart  disease 
(§101.77(cK2)(ii)(B)(2lCFR 
101.77(c)(2)(ii)(B))):  and  soluble  fiber 
from  certain  foods  and  risk  of  coronar\' 
heart  disease  {§  101.81{c)(2)(iii){C)  ({21 
CFRl01.81(c)(2)(iii)(C))). 

c.  Reduced  saturated  fat  claims.  The 
agencv  has  defined  the  term  "reduced 
saturated  fat"  to  mean  that  the  saturated 
fat  content  of  a  food  has  been  reduced 
bv  at  least  25  percent  compared  to  a 
reference  food.  The  petition  states  that 
without  a  limit  on  the  trans  fat  content 
of  foods  with  "reduced  saturated  fat" 
claims,  manufacturers  could  replace 
saturated  fat  with  trans  fat. 

The  agency  has  studied  the  petition's 
request  that  the  "reduced  saturated  fat" 
claim  be  defined  as  "at  least  25  percent 
less  of  saturated  and  trans  fatty  acids 
combined  per  reference  amount 
customarily  consumed  than  an 
appropriate  reference  food,"  Based  on 
its  review  of  the  available  scientific 
literature  (see  section  IV. B  of  this 
document)  indicating  that  dietar\'  trans 
fat.  like  saturated  fat.  increases  serum 
LDL-C  levels,  the  agency  tentativelv 
concludes  that  requiring  a  total 
reduction  of  at  least  25  percent  in 
saturated  fat  and  trans  fat  combined  is 


appropriate  and  would  prevent 
consumers  from  being  misled  by  claims 
indicating  a  reduction  in  saturated  fats 
when  there  is  not  a  meaningful 
reduction  in  the  combined  value  of 
saturated  and  trans  fats.  The  percent 
reduction  would  be  calculated  by 
subtracting  the  sum  of  the  saturated  and 
trans  fats  in  the  labeled  food  (either  the 
combined  value  declared  on  the 
nutrition  label  or  the  actual  combined 
values  before  rounding  (58  FR  44020  at 
44024))  from_  the  total  of  saturated  and 
trans  fat  in  the  reference  food,  dividing 
by  the  total  for  the  reference  food,  and 
multiplying  by  100. 

However,  the  agency  believes  that  it  is 
also  appropriate  to  retain  the 
requirement  for  at  least  a  25  percent 
reduction  in  saturated  fat.  Having  only 
a  single  criterion  that  refers  to  the 
combined  amount  of  saturated  and  trans 
fat  would  make  it  possible  for  foods 
with  no  reduction  in  saturated  fat.  or 
even  an  increase,  to  use  the  claim 
"reduced  saturated  fat."  For  example,  a 
food  containing  4  g  of  trans  fat  and  2  g 
of  saturated  fat.  could  be  modified  to 
contain  2  g  of  trans  fat  and  2.5  g  of 
saturated  fat.  The  modified  food  would 
contain  a  total  of  4.5  g  of  saturated  and 
trans  fat  combined,  which  would  mean 
that  the  total  has  been  reduced  by  25 
percent,  even  though  the  saturated 
content  would  be  increased  by  25 
percent.  The  agency  tentatively 
concludes  that  it  is  misleading  to  allow 
a  food  that  is  reduced  in  this  manner  to 
bear  the  claim  "reduced  saturated  fat." 
Therefore.  FDA  is  proposing  that  the 
definition  of  "reduced  saturated  fat"  in 
§  101.62(c)(4)(i)  read:  "The  food 
contains  at  least  25  percent  less 
saturated  fat  and  at  least  25  percent  less 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed  than  an  appropriate  reference 
food  as  described  in  *^  101.13(j)(l)." 

FDA  points  out  that  accompanying 
information  is  required  with  "reduced 
claims."  Section  101.62(c)(4)(ii)(A) 
requires  information  on  the  identity  of 
the  reference  food  and  the  percent  (or 
fraction)  that  the  saturated  fat  differs 
between  the  two  foods,  e.g..  "Reduced 
saturated  fat.  Contains  50  percent  less 
saturated  fat  than  the  national  average 
for  nondairv'  creamers."  This 
information  must  be  declared  in 
immediate  proximity  to  the  most 
prominent  claim.  Section 
101.62(c)(4)(ii)(B)  requires  information 
on  the  amounts  of  saturated  fat  in  the 
reference  food  and  in  the  food,  e.g., 
"Saturated  fat  reduced  from  3  g  to  2  g 
per  serving."  This  information  generally 
must  be  declared  adjacent  to  the  most 
prominent  claim  or  to  the  nutrition 
label.  The  agency  is  proposing  no 


changes  in  these  provisions. 
Accordingly,  as  proposed,  the 
accompanying  information  would  refer 
to  the  actual  amount  of  saturated  fat  in 
the  food,  not  to  the  amount  declared  in 
the  nutrition  label,  when  that  value 
includes  trans  fats.  For  example,  if  a 
reference  food  contained  4  g  of  satiu'ated 
fat  and  this  amount  is  reduced  to  2  g  in 
the  product  bearing  the  claim,  this 
would  be  stated  as  a  50  percent 
reduction  in  saturated  fat  from  4  g  to  2 
g,  regardless  of  the  amount  of  trans  fat 
present.  As  discussed,  if  this  rule  is 
finalized  as  proposed,  foods  qualifying 
for  this  claim  would  also  have  to  meet 
the  hidden  (i.e.,  not  visible  to  the 
consumer)  criterion  of  at  least  a  25 
percent  reduction  in  saturated  fat  and 
trans  fat  combined. 

2.  Trans  Fat  Claims 

Although  the  petitioner  did  not 
address  the  use  of  trans  fat  claims,  the 
agency's  consideration  of  the  subject 
petition  has  prompted  the  agency  to 
consider  the  usefulness  of  such  claims. 
As  discussed  previously,  FDA 
concludes  that  trans  fats  contribute  to 
increased  serum  LDL-C  levels.  In  light 
of  this  conclusion,  FDA  is  considering 
whether  providing  for  the  use  of  a 
"trans  fat  free"  claim  would  assist 
consumers  in  maintaining  healthy 
dietary  practices  by  allowing  them  to 
readily  identify'  foods  free  of  fats  known 
to  increase  the  risk  of  CHD  or  if  it  would 
confuse  them  by  detracting  from  the 
saturated  fat  message  of  the  NCEP  and 
other  groups.  The  agency  also  is 
considering  whether  the  claim  is  needed 
to  provide  an  incentive  to  the  food 
industry  to  remove  trans  fats  from  foods 
currently  containing  them.  The  agency 
requests  comments  on  the  usefulness  of 
such  a  claim  in  these  contexts.  In 
particular,  is  allowing  manufacturers  to 
use  the  footnote  "Contains  no  trans 
fats"  in  the  nutrition  label  when  foods 
are  free  of  trans  fats  sufficient  to  allow 
these  foods  to  be  identified  readily  by 
consumers?  In  addition,  requiring 
inclusion  of  trans  fat,  when  present,  in 
the  declaration  of  saturated  fat  will 
increase  the  amounts  declared.  Will 
avoiding  this  increased  saturated  fat 
declaration  provide  sufficient  incentive 
to  manufacturers  to  eliminate  (rans  fats 
whenever  possible  or  is  the  "trans  fat 
free"  claim  also  needed? 

FDA  is  proposing  a  definition  for 
"trans  fat  free"  in  this  document  to  be 
able  to  receive  comments  on  the 
particulars  of  the  definition  and.  thus,  to 
be  able  to  proceed  to  a  final  rule  if  the 
comments  support  this  action.  If 
comments  do  not  justify  the  need  for 
this  claim,  the  agency  intends  to 
withdraw  the  proposed  definition. 
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In  arriving  at  a  proposed  definition, 
the  agency  reviewed  its  general 
approach  to  defining  "free"  levels  of  a 
nutrient  when  implementing  the  1990 
amendments.  At  that  time.  FDA  stated 
that  the  level  of  a  nutrient  that  is 
(lofinHd  as  "free"  should  be  at  or  near 
thp  rfiiable  limit  nf  detection  for  the 
nutrient  in  foods  (56  FR  60478  at  60484, 
Niivt-mher  27.  1991).  In  technical 
amendments  to  the  nutrition  labeling 
final  rules.  FDA  concluded  that  less 
than  0  3  g  of  tmns  fat  meets  this 
criterion.  As  a  result,  the  agency 
required  that  foods  bearing  "saturated 
fat  free"  claims  C(mtain  less  than  0.5  g 
nf  trim''  fat  per  reference  amount  and 
per  labeled  serving  (58  FR  44020  at 
44027.  August  18.  1993).  Because 
analytical  techniques  for  measuring 
trims  fats  continue  to  preclude  more 
precise  determination,  the  agency 
tentatively  concludes  that  foods  bearing 
the  claim  "trans  fat  free"  should  contain 
less  than  0.5  g  of  trans  fat  per  reference 
amount  customarily  consumed  and  per 
labeled  ser\ing. 

Section  40J(r)(2)(AKvi)  of  the  acf 
states  that  a  claim  may  not  be  made  if 
the  claim  is  misleading  in  light  of  the 
level  of  another  nutrient  in  the  food.  In 
the  case  of  a  "trans  fat  free"  claim,  the 
agency  tentatively  concludes  that  it 
would  be  misleading  for  foods  bearing 
the  claim  to  contain  measurable 
amounts  of  saturated  fat  because 
consumers  would  expect  such  products 
to  he  "free"  of  components  that 
sl^nificantly  raise  serum  LDL-C, 
Therefore,  in  addition  to  a  trans  fat 
criterion  of  less  than  0.5  g.  the  agency 
believes  that  foods  bearing  a  "trans  fat 
free"  claim  should  also  meet  the 
criterion  for  "saturated  fat  free"  of  less 
than  0.5  g  of  saturated  fat  per  reference 
amount  and  per  labeled  serving 
(«i  101.62(c)(l)(i)).  It  should  be  noted 
that  the  level  of  "saturated  fat"  specified 
in  regulations  as  a  criterion  for  a  "trans 
fat  free"  claim,  or  for  any  other  claim, 
refers  to  the  anahlically  determined 
amount  of  saturated  fat  in  a  food,  not  to 
the  cimibined  amnunts  of  saturated  and 
trans  fat  dec:iared  on  the  label. 

Accordingly,  the  agency  is  proposing 
to  add  ^  101.62(c)(6)  to  provide  for  the 
use  of  the  claim  "trans  fat  free"  and  its 
synonyms  on  the  labels  of  foods,  meal 
products,  and  main  dishes.  Consistent 
with  other  "free"  claims,  the  synonyms 
proposed  include  "free  of  trans  fat."  "no 
traits  fat."  "zero  fransfat,"  "without 
trans  fat,"  "trivial  amount  of  frons  fat," 
"negligible  source  of  frans  fat,"  or 
"dietarily  insignificant  source  of  trans 
fat  "  in  addition,  the  agency  is 
proposing  to  allow  for  the  synonymous 
use  of  the  terms  "trans  fat"  or  "trans 
fattv  acids." 


Because  the  proposed  levels  for  trans 
fat  and  saturated  fat  in  proposed 
§  101.62(c)(6){i)  would  result  in  "frans 
fat  free"  and  "saturated  fat  free"  claims 
being  synonymous,  foods  that  meet  the 
criteria  for  the  two  claims  would  be  able 
to  use  either  claim  or  both  claims 
simultaneously. 

Consistent  with  parallel  provisions  for 
saturated  fat  in  §  101.62(c)(l)(ii),  the 
agency  is  proposing  to  add 
§  101.62(c){6)(ii)  that  states  that  a  food 
bearing  a  "trans  fat  free"  claim  shall 
contain  no  ingredient  that  is  generally 
understood  by  consumers  to  contain 
trans  fats  unless  the  listing  of  the 
ingredient  in  the  ingredient  statement  is 
followed  by  an  asterisk  (or  other 
symbol)  that  refers  to  a  statement  below 
the  list  of  ingredients  that  states,  "adds 
a  trivial  amount  of  trans  fat."  or  other 
synonymous  phrases.  The  agency 
tentatively  concludes  that  this  provision 
is  needed  because  some  consumers  may 
be  confused  by  the  listing  of  ingredients 
such  as  partially  hydrogenated  oils,  for 
example,  on  product  labels  that  bear  a 
"trans  fat  free"  claim. 

To  ensure  that  "trans  fat  free"  claims 
are  not  misleading  by  being  used  on 
foods  that  would  not  typically  contain 
trans  fats,  and  consistent  with  parallel 
provisions  in  §  101.62{c)(lKiii)  for 
saturated  fat,  the  agency  also  is 
proposing  to  add  §  101.62(cK6)(iii)  that 
states  that  a  food  bearing  a  "trans  fat 
free"  claim  shall  disclose  when  trans 
fats  are  not  usually  present  in  the  food 
(e.g.,  "Com  oil,  a  trans  fat  free  food"). 

The  agency  notes  that  it  considers 
statements  such  as  "no  hydrogenated 
oils"  or  "hydrogenated  fat  free"  to  be 
implied  claims  that  a  product  is  free  of 
frons  fatty  acids  because,  as  described  in 
section  IV. A  of  this  document,  trans 
fatty  acids  are  primarily  the  result  of  the 
hydrogenation  process.  In  accordance 
with  §  101.65(cK3),  such  statements 
would  be  permissible  on  a  food  only  if 
the  food  met  the  criteria  for  a  "trans  fat 
free"  claim. 

The  agency  specifically  invites 
comments  on  the  proposed  definition  (jf 
"trans  fat  free"  and  on  the  general 
usefulness  of  this  claim. 

FDA  also  considered,  but  rejected, 
proposing  definitions  for  "low  trans  fat" 
and  "reduced  trans  fat."  The  agency  has 
consistently  required  that  definitions  for 
"low"  claims  relate  to  the  total  amount 
of  the  nutrient  recommended  for  daily 
consumption  (56  FR  60439  and  58  FR 
2302  at  2335).  However,  because 
consensus  documents  do  not  provide 
quantitative  recommendations  for  daily 
intake  of  trans  fats,  FDA  concludes  that 
the  claim  "low  trans  fats"  cannot  be 
defined.  In  the  case  of  the  claim 
"reduced  trans  fats,"  the  agency  is 


concerned  that  use  of  the  claim  could 
detract  from  educational  messages  that 
emphasize  saturated  fatty  acids. 
However,  any  person  who  believes  that 
such  a  claim  is  useful  mav  petition  the 
agency  under  §  101.69  (21  CFR  101.69). 

The  agency  notes  that  proposing  a 
definition  for  "trans  fat  free"  in 
§  101.62(c)(6)  necessitates  consideration 
of  the  application  of  §  101 .62(c)  "Fatty 
acid  content  claims"  to  trans  fatty  acid 
claims.  Current  §  101.62(c)  requires 
disclosure  of  total  fat  and  cholesterol 
levels  in  proximity  to  saturated  fat 
claims.  Specifically,  disclosure  of  total 
fat  is  required  unless  the  food  contains 
less  than  0.5  g  total  fat  when  "saturated 
fat  free"  claims  are  made  or  3  g  or  less 
total  fat  when  "low"  or  "reduced" 
saturated  fat  claims  are  made.  Likewise, 
disclosure  of  cholesterol  is  required 
unless  the  food  contains  less  than  2 
mdligrams  (mg)  of  cholesterol.  These 
requirements  are  in  response  to  sections 
201(n).  403(a).  and  403(r)(2)(A)(iv)  of 
the  act.  Section  403(r)(2)(A){iv)  of  the 
act  requires  disclosure  of  the  cholesterol 
content  of  the  food  in  immediate 
proximity  to  claims  about  the  level  of 
saturated  fat.  Similarly.  FDA  required 
disclosure  of  the  amount  of  total  fat 
adjacent  to  saturated  fat  claims  because 
research  suggested  that  consumers  often 
did  not  differentiate  between  total  fat 
and  saturated  fat  content  and.  therefore, 
the  level  of  total  fat  was  a  material  fact 
necessary  to  prevent  consumers  from 
being  misled  about  the  total  fat  content 
of  the  food  (56  FR  60478  at  60492  and 
58  FR  2302  at  2340). 

The  agency  believes  that  consumers 
are  likely  to  purchase  foods  with  claims 
about  trans  fats  for  the  same  purpose  as 
they  would  purchase  a  food  with  claims 
about  saturated  fats.  i.e..  to  help  lower 
their  CHD  risk.  Also,  the  agency  does 
not  believe  that  consumers  are  any  more 
likely  to  differentiate  between  total  fat 
and  trans  fat  than  between  total  fat  and 
saturated  fat.  In  fact,  they  may  be  less 
likely  to  differentiate  because  there  have 
been  no  public  education  programs 
aimed  at  making  consumers  aware  of 
trans  fats.  and.  consequently,  fewer 
consumers  can  be  expected  to  recognize 
the  name  "trans  fat."  Therefore,  FDA 
tentatively  concludes  that  it  is 
reasonable  to  require  disclosure 
statements  about  total  fat  and 
cholesterol  with  both  types  of  fatty  acid 
claims,  and  that  doing  so  should 
prevent  consumers  from  being  misled 
about  the  level  of  total  fat  and 
cholesterol  in  foods  bearing  a  "trans  fat 
free"  claim.  Accordingly,  the  agency  is 
proposing  to  amend  §  101.62(c)  to  have 
it  apply  to  trans  fat  claims  as  well  as  to 
saturated  fat  claims. 
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A  Cholesterol  Claims 

Under  current  regulations,  cholesterol 
claims  are  prohibited  when  a  food 
contains  more  than  2  g  of  saturated  fat 
per  reference  amount  (or  per  labeled 
serving  size  for  meals  and  main  dishes). 
The  petitioner  requested  that  this 
saturated  fat  threshold  be  amended  to 
state  that  foods  bearing  cholesterol 
claims  must  contain  "2  g  or  less  of 
saturated  and  trans  fatty  acids 
combined." 

The  saturated  fat  threshold  was 
introduced  when  implementing  the 
1990  amendments  to  prevent  cholesterol 
claims  from  being  misleading  in  light  of 
the  amount  of  saturated  fat  present  in 
the  food  (58  FR  2302  at  2333).  This 
action  was  issued  in  accordance  with 
section  403(r)(2)(A)(vi)  of  the  act.  As 
discussed  in  section  I\^B.2  of  this 
document,  FDA  has  concluded  that 
trans  fats  have  physiologic  effects 
similar  to  saturated  fats.  Because  of  this 
effect.  FDA  tentatively  concludes  that  it 
is  appropriate  for  the  saturated  fat 
threshold  for  cholesterol  claims  to  be 
the  total  of  saturated  and  irans  fats 
combined.  At  the  2  g  level,  the  agency 
does  not  anticipate  that  concerns  about 
the  sensitivity  of  analytical  methods 
will  preclude  calculation  of  the 
combined  amount. 

Accordmglv,  FDA  is  proposing  to 

revise  §  101.6"2(d)(lKi)(C)  and 
(d){l)(ii)(C)  to  state  that  a  --cholesterol 
free'-  claim  may  be  made  when  the  food 
contains  2  g  or  less  of  saturated  fat  and 
trans  fat  combined  per  reference  amount 
customarily  consumed  or.  in  the  case  of 
a  meal  product  or  main  dish  product,  2 
g  or  less  of  saturated  fat  and  trans  fat 
combined  per  labeled  sen  ing  The 
proposed  change  in  ^^  101.fi2ld)(l)(ii){C) 
also  corrects  a  technical  error  because 
this  section  currently  reads  "less  than  2 
g  of  saturated  fat'-  and  it  should  read  "2 
g  or  less  of  saturated  fat,"  Similar 
changes  are  proposed  for  "low- 
cholesterol  claims'  for  foods  and  meals 
and  main  dishes  in  4}  101.62(d)(2)(i)(B), 
(dj(2)(ii){B).(d)(2)(iii)(B).  td){2)(ivKB). 
and  (dK3)  and  for  "reduced  cholesteroT' 
claims  for  foods  in  t?  101.62(d)(4)(i)(B) 
and  (d)(4)(ii)(B)  and  for  meals  and  main 
dishes  in  §  101.62(d)(5)(i){B)  and 
(d)(5)(ii)(B). 

4,  Lean  and  Extra  Lean  Claims 

As  requested  by  the  petitioner  and  for 

the  reasons  noted  previously  for 
cholesterol  claims.  FDA  is  proposing  to 
amend  the  definitions  of  "lean"  and 
'extra  lean"  for  foods  and  meal 
products  to  require  that  the  saturated  fat 
criterion  iiow  refer  to  the  level  for 
saturated  fat  and  trans  fat  combined. 


Therefore,  FDA  is  proposing  to  revise 
§  101.62(e)(1)  to  state  that  seafood  and 
game  meat  products  may  use  the  terra 
"lean"  if  they  contain  less  than  10  g 
total  fat,  4.5  g  or  less  saturated  fat  and 
trans  fat  combined,  and  less  than  95 
milligrams  (mg)  cholesterol  per 
reference  amount  customarily 
consumed  and  per  100  g.  Likewise,  the 
agency  is  proposing  to  revise 
§  101.62(e)(3)  to  state  that  the  term 
"extra  lean"  may  be  used  on  these  foods 
if  they  contain  less  than  5  g  total  fat,  less 
than  2  g  saturated  fat  and  trans  fat 
combined,  and  less  than  95  mg 
cholesterol  per  reference  amount 
customarily  consumed  and  per  100  g. 
Similar  revisions  are  proposed  for 
§  101.62(e)(2)  and  (e)(4).  which  address 
the  use  of  the  terms  on  labels  or  in 
labeling  of  meal  and  main  dish 
products. 

It  should  be  noted  that  the  regulation 
on  the  health  claim  regarding  dietary 
lipids  and  cancer  includes  a  criterion  in 
§101.73(c)(2)(ii)(2lCFR 
101.73(c){2)(ii))  that  the  food  must  meet 
the  requirements  for  "low  fat"  in 
§  101.62,  except  that  fish  and  game 
meats  may  meet  the  requirements  for 
"extra  lean"  in  §  101.62.  Thus,  some 
fish  and  game  meat  products  that 
currently  meet  the  criteria  for  this 
health  claim  may  not  be  eligible  if  the 
proposed  definition  for  the  claim  "extra 
lean"  is  issued. 

C.  Disqualifying  and  Disclosure  Levels 

The  petitioner  requested  that  FDA 
amend  the  disqualihing  level  for  health 
claims  and  the  disclosure  level  for 
nutrient  content  claims  with  respect  to 
saturated  fat.  The  petitioner  also 
requested  that  §  101.14(a)(5)  regarding 
disqualifying  nutrient  levels  for  health 
claims  and  the  general  disclosure 
requirements  for  nutrient  content  claims 
in  §  101.13(h)(1)  be  amended  by 
replacing  "4.0  g  of  saturated  fat"  with 
"4.0  g  total  of  saturated  and  trans  fatty 
acids  combined."  The  petitioner 
requested  similar  changes  for  health 
claims  for  meal  and  main  dish  products 
in  §  101.14{a)(5)(i)  and  (a)(5)(ii)  and  for 
nutrient  content  claims  for  these  types 
of  products  in  §  101.13(h)(2)  and  (h)(3). 
The  petitioner  maintained  that  health 
claims  and  nutrient  content  claims  are 
misleading  on  products  containing  high 
levels  of  trans  fatty  acids,  and  that 
incorporating  trans  fatty  acids  criteria 
into  these  requirements  serves  to  limit 
the  potential  for  any  such  misleading 
claims. 

The  purpose  of  the  disqualifying 
levels  for  health  claims  is  to  ensure  that 
health  claims  cannot  be  made  for 
products  that  contain  nutrients  in 
amounts  that  increase  to  persons  in  the 


general  population  the  risk  of  a  disease 
or  health-related  condition  that  is  diet 
related  (see  section  403(r){3)(A)(ii)  of  the 
act).  For  example,  the  disqualifying 
level  for  saturated  fat  ensures  that  a 
sodium  and  hypertension  claim  cannot 
be  made  for  a  product  that  contains  high 
levels  of  saturated  fat.  Such  a  claim 
could  lead  consumers  to  believe  that  the 
product  is  useful  in  constructing  a 
healthful  total  daily  diet,  when,  in  fact, 
it  contains  a  high  level  of  saturated  fat. 
which  increases  the  risk  of  heart 
disease. 

For  products  bearing  nutrient  content 
claims,  disclosure  levels  direct 
consumers  to  information  about  certain 
nutrients  that  are  present  in  levels  high 
enough  to  increase  the  risk  of  a  diet- 
related  disease  or  health  condition.  For 
example,  a  product  may  qualify  for  a 
"good  source  of  vitamin  A"  claim  yet 
contain  high  levels  of  cholesterol.  The 
label  for  such  a  product  must  state  "See 
nutrition  information  for  cholesterol 
content"  next  to  the  claim.  In  this 
manner,  the  label  draws  attention  to  the 
presence  of  cholesterol,  and  the  claim  is 
not  misleading  for  failing  to  reveal  a 
material  fact  about  the  consequences  of 
consuming  the  food. 

The  1990  amendments  directed  the 
agency  to  take  into  account  the 
significance  of  the  food  in  the  total  daily 
diet  in  determining  disqualifying  and 
disclosure  levels.  Accordingly,  both 
disqualifying  and  disclosure  levels  were 
based  on  20  percent  of  the  Daily 
Reference  Values  (DRV's)  for  total  fat, 
saturated  fat,  cholesterol,  and  sodium, 
taking  into  account  the  number  of  eating 
occasions  and  the  number  of  foods 
containing  these  nutrients  in  the  food 
supply  (58  FR  2478  at  2493  and  2494). 
FDA  adopted  the  20  percent  criterion 
because  it  provides  a  consistent  and 
appropriate  basis  for  defining  the  levels 
at  which  the  presence  of  a  particular 
nutrient  mav  be  undesirable  (58  FR 
2478  at  2493  and  2494).  Applying  the  20 
percent  criterion  to  saturated  fat,  which 
has  a  DRV  of  20  g,  resulted  in  a 
disqualifying  and  disclosure  level  of  4  g 
for  saturated  fat. 

FDA  is  persuaded  by  the  petitioner 
that  the  disqualifying  and  disclosure 
level  of  4  g  of  saturated  fat  should  be 
amended  to  be  "4  g  total  of  saturated 
and  trans  fatty  acids  combined."  As 
discussed  previously,  FDA  has 
concluded  that  trans  fatty  acids  have 
been  shown  to  have  physiologic  effects 
on  serum  LDL-C  similar  to  saturated 
fatty  acids.  Because  of  this  effect,  FDA 
believes  that  health  claims  and  nutrient 
content  claims  would  be  misleading  on 
products  containing  high  levels  of  trans 
fatty  acids.  For  this  reason.  FDA 
tentatively  concludes  that  it  is 
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apprnpriate  for  the  level  to  be  the  total 
of  saturated  and  trans  fatty  acids 
combined.  Having  the  saturated  fat  level 
be  amended  to  incorporate  trans  fat  is 
consistent  with  tentative  conclusions  in 
the  discussion  on  Daily  Value  (section 
V.A.2  of  this  document)  that  it  is 
reasonable  to  include  trans  fats  in 
calculations  of  %DV  for  saturated  fatty 
acids.  Therefore.  FDA  is  proposing  that 
§  101.14(aK5)  regarding  disqualifying 
nutrient  levels  for  health  claims  and  the 
general  disclosure  requirements  for 
nutrient  content  claims  in  §  101.13(h)(1) 
be  amended  bv  replacing  "4.0  g  of 
saturated  fat"  with  "4.0  g  of  saturated 
fat  and  trnns  fat  combined."  FDA  is 
proposing  similar  changes  for  health 
claims  for  meal  and  main  dish  products 
in  §  101.14(a)(5)fi)  and  (a)(5)(ii)  and  for 
nutrient  content  claims  for  these  types 
of  products  in  *»  101.13(h)(2)  and  (h)(3). 
For  consistency  with  others  food 
labeling  regulations.  FDA  also  is 
proposing  in  §  101.14(a)(5).  (a)(5)(i),  and 
(a)(5)(ii]  that  the  term  "per  label  serving 
size"  be  changed  to  read  "per  labeled 
serving  size." 

In  view  of  this  proposed  change.  FDA 
considered  whether  the  referral 
statement  accompanying  nutrient 
content  claims  on  the  labels  of  foods 
that  contain  more  than  4  g  of  saturated 
fat  and  trans  fat  should  read  "See 
nutrition  information  for  saturated  and 
trans  fat  content."  FDA  tentatively 
concludes  that  the  statement  "See 
nutrition  information  for  saturated  fat 
content"  is  sufficient  because  trans  fat 
mav  not  be  present.  Also,  if  trans  fat 
were  present,  the  amount  declared  for 
saturated  fat  would  include  the  amount 
of  trans  fat  in  the  food  and  would  have 
a  footnote  stating  this  amount.  However, 
under  the  propr)sed  provisions,  the 
agencv  would  not  object  to  the  use  of  a 
statement  that  refers  to  both  saturated 
fat  and  frans  fat. 

D.  Vegetable  Oil  Claims 

The  petitioner  requested  that  FDA 
require  that  the  fat  content  in  a  product 
be  low  in  both  saturated  and  trans  fatty 
acids  if  a  vegetable  oil  claim  is  made. 
The  petitioner  argued  that  claims  in 
restaurants  that  foods  are  cooked  with 

100%  vegetable  oil"  are  misleading 
when  the  oil  cfintains  high  levels  of 
total  'heart-unhealthv"  fat.  The 
petitioner  requested  that  §  101.65(c)(3) 
be  amended  to  state  that  "made  with 
vegetable  oil"  is  an  implied  claim  that 
the  product  is  low  in  saturated  and 
trans  fatty  acids  combined. 

The  agencv  has  stated  that  there  are 
long  established  relationships  between 
ingredients  and  nutrients  that  are 
covered  under  the  definition  of  implied 
nutrient  content  claims  (58  FR  2302  at 


2372).  FDA  has  issued  warning  letters 
regarding  foods  that  bear  label 
statements,  such  as  "100  percent 
vegetable  oil."  that  imply  that  these 
ingredients  have  low  levels  of  saturated 
fat  when  that  is  not  true  (58  FR  2302  at 
2372).  FDA  has  said  that  ingredient 
claims  that  make  an  implied 
representation  about  the  level  of  a 
nutrient  in  a  food  should  be  considered 
implied  nutrient  content  claims  (58  FR 
2302  at  2372).  Section  101.65(c)(3). 
which  addresses  implied  nutrient 
content  claims,  states,  in  part,  that  a 
claim  "that  a  food  is  made  only  with 
vegetable  oil  is  a  claim  that  the  food  is 
low  in  saturated  fat."  Therefore,  because 
the  agency  is  proposing  to  amend  the 
definition  of  "low  saturated  fat"  in 
§  101.62(c)(2)  to  include  a  trans  fatty 
acid  criterion,  FDA  believes  that  the 
action  requested  by  the  petitioner  has 
been  addressed  and  it  is  not  necessarv 
to  propose  an  additional  amendment  to 
§  101.65(c)(3).  Generally,  nutrient 
content  claims  for  restaurant  foods  must 
comply  with  the  same  requirements  as 
for  retail  foods  (see  58  FR  2302  at  2386 
and  61  FR  40320.  August  2,  1996). 

E.  "Partially  Hydrogenated"  in 
Ingredient  Statements 

The  petitioner  stated  that  the  term 
"hydrogenated"  is  meaningless  to  most 
consumers,  but  that  consumers  are 
familiar  with  the  term  "saturated"  and 
associate  it  with  fats  that  can  raise  blood 
cholesterol  levels.  The  petitioner 
maintained  that  using  the  term 
"saturated"  instead  of  the  term 
"hydrogenated"  would  be  more 
understandable  to  consumers  and 
would  further  serve  to  highlight  the 
presence  of  "heart-unhealthy"  fats. 
Further,  the  petitioner  argued  that  the 
term  "fully  saturated"  or  "partially 
saturated"  accurately  describes  the 
nature  of  the  hydrogenated  fat  after  the 
chemical  process  of  hydrooenation. 

The  agency  has  previously  considered 
this  issue.  In  the  Federal  Register  of 
January  6,  1976  (41  FR  1 156),  the  agency 
established  the  term  "partially 
saturated"  for  oils  that  were  partially 
hydrogenated  for  the  purpose  of 
ingredient  labeling.  In  November  1976, 
based  on  requests  from  six  trade 
associations  representing  the  edible  oils 
industry.  FDA  reversed  itself  and 
proposed  to  amend  its  regulations  by 
substituting  "hydrogenated"  and 
"partially  hydrogenated"  for 
"saturated"  when  those  modifying 
terms  are  required  to  accompany  the 
name  of  a  fat  or  oil  ingredient  on  the 
labeled  foods  (41  FR  52481.  November 
30.  1976).  The  trade  associations  for  the 
edible  fats  and  oils  industry  contended 
that  the  terms  "saturated"  and  "partially 


saturated"  were  confusing  and 
misleading  to  consumers  in  that  they 
tended  to  equate  different  oils  that  differ 
widely  in  their  content  of  saturated  fats. 
Data  furnished  by  the  trade  associations 
showed  that  partially  hydrogenated 
soybean  oil  has  a  lower  saturated  fatty 
acid  content  than  unhydrogenated  palm 
kernel  oil.  hydrogenated  palm  oil.  and 
commercially  blended  shortenings.  One 
association  stated  that  the  partial 
hvdrogenation  of  an  oil  that  is  low^  in 
saturated  fats  (e.g..  cottonseed  oil, 
soybean  oil)  results  in  a  product 
containing  less  total  saturated  fat  than  a 
similar  product  made  from  a  fat  or  oil 
that  intrinsically  has  a  much  higher 
degree  of  saturation,  such  as  animal  fats, 
palm  oil.  or  coconut  oil  (41  FR  52481). 
Based  in  part  on  this  information.  FDA 
required  use  of  the  term  "partially 
hydrogenated"  in  its  final  rule  on  the 
label  designation  of  fats  and  oils  (43  FR 
12856,  March  28.  1978). 

FD.^  has  re-examined  this  issue 
considering  the  trans  fat  content  as  well 
as  the  saturated  fat  content  of  fats  and 
oils.  A  review  of  the  nutritional  content 
of  varied  fats  and  oils  shows  that  many 
partially  hydrogenated  oils  contain 
lower  amounts  of  saturated  fatty  acids 
and  trans  fatty  acids  combined  than  f^ts 
that  are  unhydrogenated  (e.g.,  lard)  (Ref. 

40). 

Therefore,  the  ageacy  continues  to 
believe  that  use  of  the  terms  "saturated" 
and  "partially  saturated"  to  describe  fats 
and  oils  processed  in  a  certain  way  may 
mislead  consumers  to  equate  fats  and 
oils  that,  in  fact,  differ  substantially  in 
their  content  of  "heart-healthy"  fats. 
This  misperception  could  cause 
consumers  to  avoid  a  processed  oil, 
which  would  be  required  to  be 
identified  as  "partially  saturated,"  and 
instead  choose  an  unprocessed  fat  or  oil, 
even  though  it  may  contain  more 
saturated  fattv  acids  than  the  combined 
amount  of  saturated  fatty  acids  and 
trans  fattv  acids  in  another  product. 

The  agency  has  stated  that  the 
purpose  of  the  regulatcfry  requirement  in 
§  101.4(b)(14)  is  to  distinguish  in  the 
name  betw-een  unprocessed  and 
processed  fats  or  oils  (43  FR  12856).  The 
term  "hydrogenated"  more  accurately 
makes  this  distinction  because 
"saturated"  describes  a  chemical 
characteristic  of  a  fatty  acid.  All 
vegetable  oils,  whether  processed  or  not. 
are  at  least  partially  saturated,  that  is, 
they  contain  some  fatty  acids  that  have 
only  single  bonds.  However,  a  partially 
saturated  oil  is  not  necessarily  partially 
hydrogenated  and  a  partially  saturated 
oil  does  not  necessarily  contain  trans 
isomers.  The  terms  "hydrogenated"  and 
"partially  hydrogenated"  describe  the 
chemical  process  of  the  addition  of 
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hydrogen  to  a  natural  fat  or  oil  for 
functional  masons  (see  section  IV.A  of 
this  document). 
The  terms  "hydrogenated"  and 
partially  hydrogenated"  are  not 
intended  to  describe  the  nutritional 
properties  of  fats  or  oils.  The  purpose  of 
the  ingredient  statement  is  to  identify- 
the  ingredients  in  a  food  by  listing  the 
common  or  usual  names  of  each 
ingredient.  The  mechanisms  for 
supplying  nutritional  information  about 
tfie  finished  food  are  the  nutrition  label 
and  nutrient  content  claims.  By 
considering  both  saturated  and  trans 
fats  in  nutrition  labeling  and  nutrient 
content  claims,  this  proposed  rule,  if 
adopted,  will  give  consumers  additional 
information  to  increase  their  ability  to 
select  foods  to  help  lower  their  CHD 
risk.  Therefore.  FDA  is  not  proposing  to 
grant  the  petitioner's  request. 

VI.  Preliminary  Regulaton-  Impart 
Analysis 

JDA  has  examined  the  impacts  of  this 

proposed  rule  under  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  According  to  Executive 
Order  12866,  a  regulatory  action  is 
"significant"  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  SlOO  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs  or  if 
it  raises  novel  legal  or  policv  issues. 
FD.^  finds  that  this  proposed  rule  is 
economically  significant  as  defined  by 
Executive  Order  12866. 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  and 
Fairness  Act  (Public  Law  104-121),  the 
Administrator  of  the  Office  of 
Information  and  Regulatorv  Affairs  of 
the  Office  of  Management  and  Budget 
(the  Administrator)  has  determined  that 
this  proposed  rule  would  be  a  major 
rule  for  the  purpose  of  congressional 
review.  A  major  rule  for  this  purpose  is 
defined  in  5  T.S.C.  804(2)  as  one  that 
the  Administrator  has  determined  has 
resulted  or  is  likely  to  result  in  an 
annual  effect  on  the  economv  of  SlOO 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivitv. 
innovation,  or  on  the  abilitv  of  U.S.- 


based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets, 

A.  Need  for  This  Regulation 

Current  nutrition  labeling  regulations 
do  not  allow  manufacturers  to  disclose 
information  about  the  trans  fat  content 
in  the  nutrition  label  of  their  products. 
The  regulations  in  §  101.9(c)  read,  in 
part,  that  "No  nutrients  or  food 
components  other  than  those  listed  in 
this  paragraph  as  either  mandatory  or 
voluntary  may  be  included  within  the 
nutrition  label."  Some  of  the  nutrients 
listed  are  total  fat,  saturated  fat, 
polyunsaturated  fat  (voluntar\'),  and 
monounsaturated  fat  (voluntary).  Trans 
fat  is  not  included  as  either  mandatory 
or  voluntary  and.  therefore,  no 
information  about  trans  fat  may  be 
included  in  the  Nutrition  Facts  panel. 

Nutrient  content  claim  regulations  in 
§  101.62(a)  read,  in  part,  that  "A  claim 
about  the  level  of  fat,  fatty  acid,  and 
cholesterol  in  a  food  may  only  be  made 
on  the  label  or  in  the  labeling  of  foods 
if:  (1)  The  claim  uses  one  of  the  terms 
defined  in  this  section  in  accordance 
with  the  definition  of  that  term."  No 
such  term  is  defined  for  trans  fat. 

This  proposed  regulation  is  needed  to 
amend  existing  regulations  to  permit 
and  require  manufacturers  to  provide 
important  health-related  information  to 
consumers  regarding  the  amount  of 
trans  fat  in  food  products.  This 
regulation  is  also  needed  to  amend 
existing  regulations  of  claims  that  in 
some  manner  involve  the  amount  of 
saturated  fat  so  that  the  regulations  set 
limits  for  trans  fat  and  do  not  permit 
misleading  claims. 

B.  Regulatory  Alternatives 

FDA  has  considered  a  number  of 
regulator^'  alternatives  regarding  trans 
fat.  FDA  requests  comment  on  the 
benefits,  costs,  and  any  other  aspect  of 
these  (and  any  other)  alternatives. 

1 .  Take  No  New  Regulator}'  Action 

FDA  could  choose  to  deny  the 
petition  and  take  no  new  action  in 
regard  to  trans  fat.  Taking  no  new- 
regulatory  action  will  be  considered  the 
baseline.  Absolute  benefits  and  costs  are 
associated  with  all  regulatory  options, 
including  the  baseline.  Absolute 
benefits  and  c;osts  can  be  thought  of  as 
the  state  of  the  world  under  various 
policy  options.  A  regulatory  assessment 
of  an  option  measures  the  difference 
between  the  absolute  benefits  and  costs 
of  that  option  and  the  absolute  benefits 
and  costs  of  the  baseline.  Measured 
benefits  and  costs  are  therefore  zero  at 
the  baseline. 


FDA  has  not  selected  this  option  for 
three  reasons.  First,  it  found  that  trans 
fat  increases  the  risk  of  CHD.  Second, 
consumers  would  not  be  informed  as 
completely  as  they  could  be  by  the 
nutrition  label  about  the  trans  fat 
content  of  the  food  products  that  they 
consume.  Third,  claims  that  have  limits 
for  saturated  fat  and  not  for  trans  fat 
may  be  misleading. 

Producers  have  limited  incentives  to 
reduce  the  trans  fat  content  of  food 
products  because  current  regulations 
prohibit  manufacturers  from  using  the 
label  to  inform  consumers  about  the 
trans  fat  content  of  their  products.  This 
lack  of  information  about  trans  fat 
content  results  in  increased  trans  fat 
consumption  that  is  associated  with  an 
increased  risk  of  CHD,  as  shown  in  the 
estimates  of  benefits  when  such 
information  is  provided.  FDA  believes 
that  the  proposed  option  minimizes  any 
•  potential  for  diverting  consumers' 
attention  firom  the  risk  of  CHD 
associated  with  saturated  fat,  while 
providing  consumers  with  information 
on  the  trans  fat  content  of  food 
products.  The  proposed  option  also 
prevents  misleading  claims  and 
provides  producers  with  incentives  to 
reduce  the  trans  fat  content  of  food 
products. 

2.  Take  the  Proposed  Regulatory  Action 
Described  in  Section  V  of  this  Document 

The  analysis  beginning  with  section 
VI.C  of  this  document  estimates  the 
benefits  and  costs  of  this  alternative. 

3.  Propose  to  Permit  the  Voluntary 
Labeling  of  Trans  Fat  and  to  Permit 
Trans  Fat  Nutrient  Content  Claims 

FDA  could  propose  voluntarj'  rather 
than  mandatory  labeling  of  frans  fat  and 
propose  to  allow  trans  fat  claims.  This 
alternative  would  directly  address  the 
difficulties  posed  by  current  regulations 
in  providing  information  on  trans  fat 
content  on  the  label.  However,  a 
voluntary  rule  is  unlikely  to  result  in 
information  on  trans  fat  content  being 
provided  on  the  labels  of  any  products 
with  one  or  more  grams  of  trans  fat. 
Therefore,  consumers  would  not  have 
important  nutrition  information 
available  to  them  on  the  labels  of  many 
products  where  it  is  most  needed. 
Margarine  makers  know  how  to 
reformulate  margarine  to  eliminate  trans 
fat.  Indeed,  many  margarine  products 
have  already  been  reformulated. 
Voluntary  labeling  coupled  with  claims 
could  therefore  possibly  provide 
sufficient  incentives  to  cause  the  makers 
of  unreformulated  margarine  to 
reformulate  their  products.  Makers  of 
other  food  products  containing  trans  fat. 
however,  do  not  yet  know  how  to 
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reformulate  thnir  products.  The  agency 
believes  that  it  is  unlikely  that  voluntary 
labeling  would  prnvidr  sufficient 
incentive  for  rt^fnrmuldtion  of  many 
other  produces  .\lthough  (as  shown  in 
section  V1.D.6  of  this  document) 
reformulating  these  other  food  products 
is  costly,  the  public  health  benefits 
generated  by  reformulating  these 
products  greatly  exceed  the  costs. 
Because  voluntary  labeling  leads  to  less 
reformulation  and  smaller  health 
benefits  than  mandatorv  labeling,  the 
net  benefits  would  be  lower  for 
voluntary-  labeling  than  for  the  proposed 
rule. 

Voluntary'  labeling  would  also  require 
the  listing  of  trans  fat  on  a  separate  line 
in  the  Nutrition  Facts  Panel  The 
problems  with  a  separate  line  for  frans 
fat  are  discussed  in  the  following 
paragraphs. 

4  Aher  the  Proposed  Regulatory 
Action — Propose  Reporting  of  Trans  Fat 
on  a  Separate  Line  Below  Saturated  Fat 

FDA  is  proposing  that  the  line  in  the 

Nutrition  Facts  panel  for  saturated  fat 
report  the  total  grams  of  saturated  fat 
and  trans  fat  combined,  and  that  the 
combined  amount  be  used  to  determine 
the  %DV  labeled  for  saturated  fat.  The 
saturated  fat  listing  will  be  accompanied 
by  an  asterisk  referring  to  a  footnote  in 
the  Nutrition  Facts  panel  indicating  the 
amount  of  trans  fat  per  serving  in  grams. 
.Mternativelv.  FDA  could  propose  the 
listing  of  trans  fat  on  a  separate  line 
under  saturated  fat.  In  comparison  with 
the  proposed  option,  this  alternative 
may  make  the  trans  fat  content  of  the 
product  more  obvious  to  consumers  and 
may  provide  more  incentive  to 
producers  to  reduce  the  amount  of  trans 
fat  in  food  This  approach  has  the 
potential  to  confuse  consumers  by 
undermining  educational  messages  that 
focus  on  saturated  fat.  Also,  without  a 
daily  value  for  trnns  fat.  consumers 
might  be  unable  to  tell  if  the  amount  per 
serving  is  high  or  low. 

If  the  agency  were  to  require  listing 
the  amount  of  trans  fat  on  a  separate 
line  in  the  Nutrition  Facts  panel,  all 
labels  would  have  to  be  changed — 
including  those  for  products  containing 
no  trans  fat  These  additional  labeling 
costs  would  have  no  additional  benefits 
associated  with  them. 

5.  Alter  the  Proposed  Regulatory 
Action — Propose  to  Report  Trans  Fat 
Differently  than  in  the  Proposal 

FDA  could  propose  to  include  trans 
fat  with  saturated  fat.  call  the  total  value 

saturated  fat."  and  not  have  the 
amount  of  tnins  fat  declared  in  a 
footnote.  This  alternative  would  not 
divert  consumers'  attention  from  the 


satxirated  fat  content  of  food  products. 
At  the  same  time,  it  would  provide 
consumers  with  information  on 
combined  saturated  and  frans  fat 
content  and  provide  producers  with 
incentives  to  reduce  the  level  of  both 
saturated  and  trans  fat  in  their  products. 
However,  it  would  not  provide 
consumers  with  information  on  either 
the  trans  fat  content  or  the  actual 
saturated  fat  content  of  food. 

One  of  the  principles  used  by  FDA  in 
establishing  nutrient  content  claims  is 
that  the  nutrient  must  be  declared  in  the 
Nutrition  Facts  panel  so  that  the  claim 
is  verifiable  by  reference  to  the 
Nutrition  Facts  panel.  Accordingly, 
establishing  a  definition  for  "trans  fat 
free"  would  be  precluded  if  the  trans  fat 
content  of  the  product  were  not 
mentioned  in  the  Nutrition  Facts  panel. 
Alternatively.  FDA  could  propose  to 
include  trans  fat  with  saturated  fat  and 
call  the  total  value  "saturated  and  trans 
fat".  This  approach  would  increase  the 
economic  burden  on  industry  by 
requiring  label  changes  for  all  foods. 
even  those  that  do  not  contain  trans  fat. 
Moreover,  consumers  would  not  be  able 
to  determine  the  content  of  either 
saturated  or  trans  fat,  and  saturated  fat 
and  trans  fat  content  claims  would  not 
necessarily  be  verifiable  by  reference  to 
the  Nutrition  Facts  panel. 

As  a  second  alternative,  FDA  could 
propose  to  include  trans  fat  with 
saturated  fat  and  call  the  total  value 
"saturated  and  trans  fat,"  with  a 
footnote  stating  the  individual  amounts 
of  saturated  fat  and  trans  fat.  This 
approach  would  lead  to  higher  costs 
than  the  proposed  regulatory  action  if  it 
requires  label  changes  for  all  foods,  even 
those  that  do  not  contain  trans  fat. 

6.  Expand  the  Proposed  Regulatory 
Action — Propose  "Low  Trans  Fat"  and 
"Reduced  Trans  Fat"  Claims 

The  proposed  rule  would  define  a 
nutrient  content  claim  for  "trans  fat 
free."  FDA  could  propose  to  define  "low 
trans  fat"  and  "reduced  trans  fat" 
claims.  These  claims  would  provide 
producers  with  additional  incentive  to 
reduce  the  amount  of  trans  fat  in  food 
products.  However.  FDA  has 
consistently  required  that  definitions  for 
"low"  claims  relate  to  the  total  amount 
of  the  nutrient  recommended  for  daily 
consumption.  Because  consensus 
documents  do  not  provide  quantitative 
recommendations  for  daily  intake  of 
frans  fat,  FDA  concludes  that  the  claim 
"low  trans  fat"  cannot  be  defined.  In  the 
case  of  "reduced  trans  fat,"  the  agency 
is  concerned  that  use  of  the  claim  could 
detract  from  educational  messages  that 
emphasize  saturated  fat. 


7.  Expand  the  Proposed  Regulatory 
Action — Propose  Labeling  at  Food 
Service  Establishments 

Partially  hydrogenated  fats  and  oils 
are  used  extensively  in  the  food  service 
industry  for  baking  and  frying.  For 
example,  USDA  data  indicate  that  a 
single  serving  of  french-fried  potatoes 
from  a  fast  food  restaurant  may  contain 
over  3.5  g  trans  fat  per  70  g  serving  (Ref. 
40).  If  FDA  were  to  require  that  content 
information  about  trans  fat  be  provided 
in  food  service  establishments, 
consumers  could  more  easily  make 
informed  menu  choices.  However.  FDA 
is  not  permitted  to  pursue  this 
alternative.  The  1990  amendments 
specifically  preclude  FDA  from 
requiring  nutrition  labeling  in  food 
service  establishments  unless  the  food 
bears  a  nutrition  claim  or  other  nutrition 
information  on  its  menu  or  other  forms 
of  labeling.  If  an  establishment  is 
making  a  claim  for  a  food,  the  food  must 
meet  the  criteria  for  the  claim  and  the 
amount  of  nutrient  that  is  the  subject  of 
the  claim  must  be  made  available. 

C.  Benefits 

To  estimate  the  health  benefits  of  the 
proposed  rule.  FDA  is  following  the 
general  approach  used  to  estimate  the 
health  benefits  for  the  implementation 
of  the  1990  amendments  (56  FR  60856 
at  60869,  November  27,  1991). 
Accordingly.  FDA  is  estimating;  (1)  The 
changes  in  frans  fat  intakes  that  would 
result  from  labeling  changes;  (2)  the 
changes  in  health  states  that  would 
result  from  changes  in  trans  fat  intakes; 
and  (3)  the  value  of  changes  in  health 
states  in  terms  of  life-years  gained, 
number  of  cases  or  deaths  avoided,  and 
dollar  value  of  such  benefits.  FDA 
considered  the  adult  population  of  the 
United  States  to  be  the  target  population 
for  the  estimate  of  health  benefits. 
Although  changes  in  dietary-  intake  and 
biological  factors  in  children  may  affect 
their  later  risk  for  CHD  as  adults,  those 
changes,  if  present,  have  not  been 
quantified  and  are  beyond  the  scope  of 
the  health  benefits  assessment  for  this 
proposed  rule.  If  reducing  the  trans  fat 
intaike  of  children  does  lead  to  later 
reduction  in  the  risk  of  CHD.  then  the 
analysis  of  the  proposed  rule  will 
underestimate  the  health  benefits  of 
decreasing  trans  fat  intake. 

1   Changes  in  Trans  Fat  Intakes 

Three  aspects  of  the  estimated 
changes  in  trans  fat  intake  will  be 
discussed,  as  follows: 

a.  Baseline  frans  fat  intake, 

b.  Quantitative  changes  in  frans  fat 
intake,  and 

c.  Qualitative  changes  in  the  type  of 
macronutrient  substituted  for  trans  fat. 
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a.  Baseline  trans  fat  intake  As 
reviewed  in  section  IV.B.2.C  of  this 
document,  most  of  the  current  estimates 
nf  trans  fat  intake  have  been  based  on 
either  food  disappearance  data  or  food 
frequency  questionnaires  (Ref.  3  and 
70).  Because  information  on  trans  fat 
content  of  foods  is  limited,  there  have 
been  few  estimates  of  tmns  fat  intake 
based  on  dietary  surveys  using  food 
records  or  recalls.  Allison  et  al.  (Ref,  26) 
estimated  trans  fat  intake  by  linking  a 
special  1995  USDA  data  base  on  trans 
fat  content  of  foods  with  USDA's  CSFII, 
1989  through  1991. 

To  estimate  baseline  trans  fat  intake, 
FDA  first  used  the  special  1995  USDA 
data  base  to  estimate  the  trans  fat 
content  of  food  groups  defined  by 
Standard  Industrial  Classification  (SIC) 
Codes  (Ref.  73).  As  described  in  section 
X'l.D.l  of  this  document,  this  estimate 
was  limited  to  foods  with  trans  fat  from 
partially  hydrogenated  fats  and  oils. 
Next,  FDA  linked  the  trans  fat  content 
of  SIC  Code  food  groups  with  mean 
intake  of  food  groups  in  USDA's  CSFII 
1994  through  1996.  For  adults,  age  20 
and  older,  mean  trans  fat  intake  was 
estimated  at  7.62  g/day  for  men  and  5,54 
g/day  for  women  (Ref.  73).  The 
estimated  mean  energy  intake  was  2,455 


kcal/day  for  men  and  1.646  kcal/day  for 
women  (Ref,  79).  Therefore,  trans  fats 
provide  approximately  2.79  percent  of 
energy  for  men  and  3.03  percent  of 
energy  for  women  (using  the  general 
conversion  factor  in  §  101.9(cKl)(i){C},  1 
g  fat  =  9  kcal).  Because  estimates  of 
baseline  trans  fat  intake  as  a  percent  of 
energy  are  very  similar  for  men  and 
women,  these  data  were  combined  into 
a  single  estimate  by  a  simple  average. 
2.91  percent  of  energy, 

FDA's  estimate  ofl)aseline  trans  fat 
intake  used  in  this  analysis  is  within  the 
range  of  previous  estimates  in  the 
literature,  summarized  in  section 
IV,B.2,c  of  this  document.  The  estimates 
of  both  FDA  and  Allison  et  al.  (Ref.  26) 
are  based  on  CSFII  surveys  and  the 
special  USDA  tmns  fat  data  base. 
Allison  et  al,  (Ref,  26)  reported  mean 
trans  fat  intake  of  5,3  g/day  (2.6  percent 
of  energy).  There  are  several  differences 
in  the  method  of  estimation  that  would 
likely  account  for  the  differences  in  the 
two  estimates.  FDA's  estimate  used 
CSFII  1994-1996,  was  based  on  mean 
intake  of  food  groups,  and  included  men 
and  women  age  20  and  older.  The 
estimate  of  Allison  et  al.  used  CSFII 
1989  through  1991,  was  based  on 
specific  foods  eaten  by  each  individual. 


and  included  males  and  females  age 
three  and  older. 

As  discussed  in  section  VI,D,5  of  this 
document,  FDA  estimates  that  about  30 
percent  of  the  margarine  products 
currently  on  the  market  have  already 
been  reformulated  to  remove  trans  fat. 
FDA  also  estimates  that,  in  the  short 
term,  the  rest  of  the  margarine  on  the 
market  would  be  reformulated  in 
response  to  a  final  rule  based  on  this 
proposed  rule.  Additionally.  FDA 
estimates  that  some  proportion  of  baked 
goods  products  would  eventually  be 
reformulated  to  remove  trans  fat.  Table 
1  of  this  document  shows  the  average 
trans  fat  intake  from  the  food  groups 
likely  to  be  affected  by  reformulation. 
The  trans  fat  intake  from  margarine 
products  in  Table  1  of  this  document 
represents  the  intake  from  the  remaining 
70  percent  of  margarine  products 
currently  on  the  market  that  is  estimated 
to  contain  trans  fat.  As  shown  in  Table 
1  of  this  document,  of  the  2.91  percent 
of  energy  from  trans  fat  intake.  0,39 
percent  is  from  the  margarine  food 
group.  0,67  percent  from  breads  and 
cake  products,  and  0.98  percent  from 
cookies  and  crackers. 


Table  1.— Current  Average  trans  Fat  Intake  by  Adults  From  Food  Groups' 


Current 

Average  Trans  Fat  Intake 

Food  Group 

SIC  Code2 

Men3 

\Nomen* 

Average 

gm/day 

%  of  energy 

gm/day 

%  of  energy 

0.41% 
0.70% 
1 .05% 
0.87% 
3.03% 

%  of  energy 

Margarine 
B'-ead  Cake/etc. 
Cookies  Crackers 
Ali  Other 
Total 

2079 
2051 
2052 

1.02 
1.77 
2.48 
2.35 
7.62 

0.37% 
0.65% 
0.91% 
0.86% 
2.79% 

0.75 
1,28 
1.92 
1.59 

5.54 

0.39 
0.67 
0.98 
0.87 
2.91 

o^?X^!?^  ^^'^'*^;  ^9®  ^°  ^"'^  °'^®''  (^®®  section  VI.C.I  of  this  document).  Conversion  factor:  1  gram  rransfat  intake  equals  9  kcal 

^  SIC.  Standard  Industrial  Classification. 

3  Mean  energy  (caloric)  intake:  2.455  kcal  per  day  for  men. 

-  Mean  energy  (caloric)  intake;  1 .646  kcal  per  day  for  women. 


b.  Quantitative  changes  in  trans  fat 
intake:  Four  scenarios.  FDA  developed 
several  scenarios  to  demonstrate 
potential  quantitative  changes  in  trans 
fat  intake  based  on  a  range  of  possible 
producer  and  consumer  responses  to 
labeling  trans  fat  content.  Although 
FD.A  has  characterized  these  changes  as 
"producer"  and  "consumer"  responses, 
all  responses  to  the  proposed  rule  are 
based  on  the  interactions  in  the  food 
market  between  changes  in  producer 
(fist  and  changes  in  consumer  demand 
In  the  analysis  done  for  the  21 
implementing  rules  for  the  1990 
amendments.  FDA  acknowledged  that 
there  would  be  both  costs  and  benefits 
arising  from  the  reformulation  of 


products  likely  to  occur  as  a  result  of 
the  rules.  FDA  chose  not  to  quantifv 
those  costs  and  benefits  in  that  analvsis 
(in  contrast  to  the  analysis  of  this 
proposed  rule)  because  of  the 
uncertainty  associated  with  estimating 
producer  reactions  to  complex  label 
changes. 

For  the  rule  now  being  proposed,  the 
reactions  of  producers  to  the  proposed 
rule  can  be  estimated  quantitatively. 
Including  the  reactions  of  producers, 
however,  makes  it  difficult  to  compare 
the  effects  of  the  proposed  rule  with  the 
effects  of  the  1990  amendments,  which 
may  be  considered  a  standard  of 
comparison  for  major  labeling  rules.  In 
section  VI.E  of  this  document.  FDA 


calculates  the  benefits  and  costs  of  this 
proposed  rule  with  methods  similar  to 
those  used  for  the  rules  implementing 
the  1990  amendments,  which  allows  the 
effects  of  the  two  rules  to  be  compared. 
The  characteristics  of  each  scenario 
used  to  estimate  the  effects  of  the 
proposed  rule  are  summarized  in  Table 
2  of  this  document. 

i.  Scenario  1 :  Maximum  response.  In 
Scenario  1.  the  maximum  response,  a 
combination  of  reformulation  and 
consumer  response  eliminates  all  trans 
fat.  As  shown  in  Table  2  of  this 
document,  in  Scenario  1.  100  percent  of 
trans  fat  would  be  removed  from  the 
diet,  decreasing  the  intake  of  frans  fat  by 
2.91  percent  of  energy.  Because  of  the 
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magnitude  ut  producer  and  consumer 
response.  FDA  considers  Scenario  1  the 
least  likelv  of  the  four  scenarios,  but  has 
used  it  to  illustrate  the  upper  bound  of 
possible  decreases  in  trans  fat  intake, 
ii.  Scenario  2:  Some  reformulation 
and  some  consumers  change  their 
behavior.  In  Scenario  2.  100  percent  of 
margarine,  3  percent  of  bread  and  cake, 
and  15  percent  of  cookies  and  crackers 
would  be  reformulated  to  remove  (rans 
fat.  FDA  assumed  that  the  percentage 
amounts  of  bread,  cake,  cookies,  and 
crackers  reformulated  would  be  about 
double  the  percentage  number  oi 
products  reformulated  (see  Table  17 
later  in  this  document).  The  percentage 
change  in  amounts  exceeded  the 
percentage  change  in  number  of 
products  because  FDA  expected  that  the 
products  to  be  reformulated  will  all  be 
produced  by  large  firms.  Indeed,  FDA 
expects  that  all  large  firms  whose 
products  contained  claims  that  would 
be  lost  will  reformulate.  The  agency 
assumed  that  these  products  account  for 
above-average  shares  of  bread,  cake, 
cookies,  and  crackers  containing  trans 
fat.  FDA  requests  comments  on  the 
assumptions  that  3  percent  of  bread  and 
rake  and  Iri  percent  of  cookies  and 
crackers  will  be  reformulated  by  7  years 
after  the  compliance  period  (scenario  2). 
Given  the  mean  trans  fat  intake  shown 
in  Table  1  of  this  document,  these 
reformulations  would  decrease  trans  fat 
intake  bv  0.56  percent  of  energy  ((1  x 
0.0039)  +  (0.03  x  0.0067)  +  (0.15  x 
0.0098)  =  0.0056). 

Because  of  the  sizable  cost  of 
reformulation  and  the  limited  consumer 
appeal  that  bread  and  cake  products, 
cookies,  and  crackers  with  claims  have 
had  thus  far.  FDA  assumes  that  only  a 
small  percentage  decrease  in  trans  fat 
intake  from  reformulation  of  the 
products  in  these  categories  is  a  likely 
result  of  the  proposed  rule.  If  producers 
believe  that  consumers  will  respond 
more  negativelv  to  the  information  on 
frans  fat  than  they  have  responded  thus 
far  to  the  information  on  saturated  fat, 
then  the  actual  number  of  products 
reformulated  will  be  greater.  If  that 
happens,  the  actual  benefits  of  the  rule 
will  be  greater  than  those  estimated 
here:  the  costs  will  increase  only 
proportionally,  so  the  net  benefits  of  the 
rule  would  be  greater  than  estimated  in 
this  scenario. 

In  this  scenario,  not  all  consumers 
respond  to  the  labeling  changes  by 
eliminating  trans  fat  m  the  other 
categories  of  their  diets  Previous 
research  showed  that  approximately  45 
percent  of  consumers  are  aware  of  diet- 
health  links,  and  read  and  understand 
nutrition  labels  (Refs.  68  and  74).  In 
Scenario  2,  therefore,  FDA  assumed  that 


45  percent  of  consumers  would 
eliminate  some  trans  fat  from  their 
diets. 

Those  consumers  who  read  and 
understand  nutrition  labels  are 
expected,  on  average,  to  make  choices 
among  existing  products  that  result  in 
only  small  changes  in  trans  fat  intake 
In  analyzing  the  anticipated  health 
benefits  of  the  regulations  implementing 
the  1990  amendments  (56  FR  60856  at 
60870).  FDA  estimated  consumer 
changes  in  consumption  behavior  using 
the  results  of  previous  research, 
mcluding  a  study  of  grocery  store  shelf 
labeling  (Refs.  68  and  74).  In  that 
analysis  of  changes  in  market  share, 
consumer  response  to  shelf  labeling  of 
49  product  categories  resulted  in  an 
approximately  1  percent  overall 
decrease  in  intake  of  total  fat  and 
satiurated  fat.  FDA  therefore  used  a  1 
percent  overall  decrease  in  trans  fat 
intake  as  an  estimate  of  consumer 
response  to  this  proposed  labeling 
change.  An  overall  1  percent  decrease  in 
trans  fat  intake  would  be  obtained  if  the 
45  percent  of  consumers  who  use  food 
labels  to  make  purchase  decisions 
changed  their  consumption  by  2.2 
percent  (0.01  +  0.45  =  0.022).  The  55 
percent  of  consumers  who  do  not  pay 
attention  to  food  labels  would  decrease 
trans  fat  intake  by  0.56  percent  of 
energy  because  of  reformulation  only. 
The  remaining  45  percent  of  consumers 
would  decrease  trans  fat  intake  by  0.61 
percent  of  energy,  0.56  percent  due  to 
reformulation  plus  0.05  percent  due  to 
elimination  of  2.2  percent  of  the  trans 
fat  from  foods  not  reformulated  (0.022  x 
(0.0291  -  0.0056)  =  0.0005).  The  total 
change  in  trans  fat  intake  as  a  percent 
of  energy  would  be  0.58  percent  ((0.55 
x  0.0056)  +  (0.45  X  0.0061)  =  0.0058). 
The  1-percent  decrease  in  trans  fat 
intake  that  FDA  assumed  for  consumers 
may  understate  the  direct  consumer 
response.  The  agency  took  the  1 -percent 
decrease  from  studies  undertaken  in 
support  of  the  analysis  of  the  rules 
implementing  the  1990  amendments. 
The  1990  amendments  required  labeling 
changes  for  all  FDA-regulated  foods;  the 
supporting  studies  estimated  the  change 
in  fat  and  saturated  fat  as  part  of  the 
outcome  of  changes  in  the  overall  diet 
in  response  to  the  new  label.  Rather 
than  affecting  all  FDA-regulated  foods. 
however,  the  proposed  labeling  of  trans 
fat  will  mainly  affect  foods  containing 
0.5  g  or  more  of  trans  fat  per  serving, 
which  are  predominantly  products 
containing  partially  hydrogenated  fats 
and  oils,  as  described  in  section  VI.D.l 
of  this  document  (Ref.  73).  The  narrower 
scope  of  the  proposed  labeling  may,  by 
emphasizing  a  single  substance. 


generate  a  larger  direct  consumer 
response. 

In  the  shelf-labeling  study,  the 
reported  change  in  market  share  ranged 
from  1  percent  to  40  percent  in  18 
product  categories  and  no  significant 
change  was  reported  in  the  remaining 
31  categories  (Refs.  72  and  74).  The 
predicted  consumer  response  in  the 
specific  product  categories  affected  by 
(rans  fat  labeling  is,  therefore,  uncertain. 
In  previous  research,  it  was  noted  that 
different  circumstances  make  it  difficult 
to  generalize  consumer  response  from 
one  food  labeling  or  health  claim 
situation  to  another  (Ref.  74).  In  the 
absence  of  specific  research  on  the 
reaction  of  consumers  to  trans  fat 
labeling  (Ref.  81).  FDA  used  the 
estimate  of  a  1-percent  decrease  in 
intake,  as  used  previously  for  the  rules 
implementing  the  1990  amendments. 

iii  Scenario  3:  Less  reformulation  and 
some  consumers  change  their  behavior. 
In  Scenario  3,  100  percent  of  margarine. 
1.5  percent  of  bread  and  cake,  and  7.5 
percent  of  cookies  and  crackers  would 
be  reformulated — half  the  reformulation 
of  baked  products  of  Scenario  2.  Given 
the  mean  trans  fat  intake  shown  in 
Table  1  of  this  document,  this  would 
decrease  trans  fat  intake  bv  0.48  percent 
of  energv  ((1  x  0.0039)  +  (0.015  x 
0.0067)  +  (0.075  X  0.0098)  =  0.0048). 
Scenario  3  assumes  the  same  direct 
consumer  response  as  in  Scenario  2. 
Under  scenario  3,  55  percent  of 
consumers  decrease  trans  fat  intake  by 
0.48  percent  of  energy  due  to 
reformulation.  The  remaining  45 
percent  of  consumers  decrease  trans  fat 
intake  by  0.53  percent  of  energy.  0.48 
percent  due  to  reformulation  plus  0.05 
percent  due  to  elimination  of  2.2 
percent  of  the  trans  fat  from  foods  not 
reformulated  (0.022  x  (0.0291  -  0.0048) 
=  0.0005).  The  total  change  in  trans  fat 
intake  as  a  percent  of  energy  would  be 
0.50  percent  ((0.55  x  0.0048)  ^  (0.45  x 
0.0053)  =  0.005). 

iv.  Scenario  4:  Least  reformulation 
and  some  consumers  change  their 
behavior.  Scenario  4  assumes  no 
reformulation  of  bread  and  cake 
products,  but  continues  to  assume 
reformulation  of  margarine.  Scenario  4 
also  assumes  the  same  direct  consumer 
response  as  in  Scenarios  2  and  3.  Under 
this  scenario.  55  percent  of  consumers 
would  decrease  trans  fat  intake  by  0.39 
percent  of  energy  due  to  margarine 
reformulation  only.  The  remaining  45 
percent  of  consumers  decrease  trans  fat 
intake  by  0.45  percent  of  energy.  0.39 
percent  due  to  reformulation  plus  0.06 
percent  due  to  elimination  of  2.2 
percent  of  the  trans  fat  from  foods  not 
reformulated  (0.022  x  (0.0291  -  0.0039) 
=  0.0006).  The  total  change  in  frans  fat 
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intake  as  a  percent  of  cn.'i'^\  wiiild  be 
0.42  percent  ((0.55  x  0.U039)  +  (0.45  x 
0.0045)  =  0.0042). 

As  summarized  in  Table  2  of  this 
document.  Scenarios  2  through  4 
predict  three  levels  of  product 
reformulation  together  with  an  estimate 
of  consumer  behavior.  FDA  considers 
Scenarios  2  through  4  to  be  more  likely 


than  Sceneirio  1 ,  and  has  used  them  as 
the  primary  basis  for  estimation  of 
health  benefits.  In  addition  to 
representing  outcomes  with  different 
likelihoods,  the  three  scenarios 
represent  the  effects  of  the  proposed 
rule  after  different  periods  of  time:  3 
years  after  the  effective  date  for  Scenario 


4,  8  years  after  the  effective  date  for 
Scenario  3.  and  10  years  after  the 
effective  date  for  Scenario  2.  The  time 
period  for  the  effects  of  each  of  the  three 
scenarios  includes  the  time  for 
reformulation  and  the  3  years  that  pass 
before  changes  in  diet  affect  the  risk  of 
CHD. 


Table  2  —  Predicted  Changes  Due  to  trans  Fat  Labeling' 


Characteristics  of  Each 

1 

Scenano 

Scenario  1 

Scenario  2 

Scenario  3 

Scenario  4 

Description 

Maximum  combined  pro- 

Some reformulation  and  a 

Less  reformulation  and  a 

Least  reformulation  and  a 

ducer  and  consumer  re- 

proportion of  consumers 

proportion  of  consumers 

proportion  of  consumers 

sponse 

have  partial  behavior 

have  partial  behavior 

have  partial  behavior 

change 

change 

change 

Margarine  Category 

- 

100%  Reformulated 

100%  Reformulated 

100%  Reformulated 

Bread  Rolls  Category 

3%  Reformulated 

1 .5%  Reformulated 

Not  Reformulated 

Cookies  Pastries  Category 
Foods  Not  Reformulated 

15%  Reformulated 

45%  of  consumers  pay  at- 

7.5% Reformulated 

45%  of  consumers  pay  at- 

Not Reformulated 

45%  of  consumers  pay  at- 

tention to  labels  and 

tention  to  labels  and 

tention  to  labels  and 

eliminate  2.2%  of  trans 

eliminate  2.2%  of  frans 

eliminate  2.2%  of  trans 

fats 

fats 

fats 

Decrease  m  Average 

2.91 

0.58 

0.50 

042 

Trans  Fat  Intake  (%  of 

energy) 

Chan 

ge  in  Coronary  Heart  Disease  Risk 

Method  1,  LDL 

-  4.28% 

-  0.86% 

-  0.73% 

-  0  61% 

Method  2,  LDL  and  HDL 

-  8.36% 

-  1.67% 

-1.43% 

-1.20% 

Time  Periods  for  the  Effects  of  Scenarios^ 

Time  after  effective  date 

Scenario  1 

Scenario  2 

Scenario  3 

Scenario  4 

3  years 

Same  effects  as  scenario 
4 

Same  effects  as  scenario 

Same  effects  as  scenario     ' 
4                                      ; 
Full  effect  for  scenario  3 

Full  effect  for  scenario  4 

8  years 

Same  effects  as  scenario 
3 

Same  effects  as  scenario 

3 
Full  effect  for  scenario  2       j 

Full  effect  for  scenano  4 

10  years 

Full  effect  to'  scenario  2 

Full  effect  for  scenario  3 

Full  effect  for  scenario  4 

Hypothetical  future  time 

Full  effect  tor  scenano  1 

Full  effect  for  scenario  2 

Full  effect  for  scenario  3 

Full  effect  for  scenario  4 

imore  than  10  years) 

L 

L 

■ — — ' ' L . 

It  IS  assumed  in  this  table  that  a  given  percent  of  energy  from  trans  fats  is  replaced  by  the  same  percent  of  energy  from  crs-monounsaturated 
tats_keeping  total  energy  intake  constant  The  effect  of  substituting  other  macronutnents  for  trans  fats  is  shown  in  Table  3  of  this  document 

'  The  calculations  used  to  estimate  the  changes  in  nsk  (listed  in  the  second  part  of  the  table)  are  explained  below.  For  the  calculations  of  nsk 
using  the  LDL  model  see  section  VI  C.2.a  of  this  document.  For  the  calculations  of  nsk  using  the  LDL  and  HDL  model  see  section  VI  C  2  b  of 
this  document  .    .   .«  v> 


c  Qualitative  changes,  substituting 
different  macronutrients  for  trans  fats. 
.Mthough  quantitative  decreases  in  trans 
fat  intake  were  estimated  for  the  four 
scenarios  in  the  procediug  section,  the 
actual  substitutions  manufacturers  and 
consumers  will  make  as  a  result  of  the 
labeling  change  are  uncertain.  The  four 
scenarios  assume  that  the  margarine 
food  group  will  be  reformulated,  and 
scenarios  1  through  3  assume  that  a 
proportion  of  products  in  the  breads, 
cookies,  and  crackers  food  grnups  will 
be  reformulated  to  eliminate  trans  fat. 

In  choosing  among  reformulated 
products,  manufacturers  and  consumers 
might  use  products  with  saturated  fat. 
c/s-monounsaturated  fat.  or  cis- 
polyunsaturated  fat  as  substitutes  for  the 
trans  fat  removed  bv  reformulation. 


Some  industry'  specialists  estimate  that 
current  food  technology  will  require  the 
incorporation  of  about  0.5  g  saturated  fat 
for  every  1  g  trans  fat  removed  from  a 
food  product  by  reformulation  (Ref.  73). 
Hdwever.  if  consumers  choose  a  very 
low  fat  (and  low  calorie)  replacement 
product,  they  will  obtain  almost  no  fat 
in  substitution  for  trans  fat.  They  might 
then  increase  their  intake  of 
carbohydrate  or  other  fat  to  replace  the 
calories  from  the  replacement  product. 
Similarly,  in  the  four  scenarios  FDA 
assumes  that  at  least  some  consumers 
will  eliminate  at  least  some  trans  fat 
from  their  diets  because  of  the  labeling 
change  They  will  then  obtain  some 
combination  of  carbohydrate  or  other  fat 
in  the  foods  they  choose  in  place  of 
trans  fat-containing  foods. 


In  the  scientific  literature,  cis- 
monounsaturated  fat  is  often  used  as  a 
reference  point  in  describing  effects  of 
trans  fat  intake.  Because  there  are  no 
available  data  to  predict  which 
macronutrients  might,  in  fact,  replace 
trans  fat.  it  is  important  to  consider  how 
the  substitution  of  carbohydrate  or  of     . 
other  types  of  fat  would  influence  the 
CHD  risk  estimates.  Therefore,  in 
estimating  the  potential  decrease  in 
heart  disease  risk  due  to  frans  fat 
labeling,  FDA  first  estimated  the  effect 
on  CHD  risk  by  assuming  that  the  trans 
fat  eliminated  from  the  diet  was 
replaced  with  cis-monounsaturated  fat 
while  holding  energy  (calories) 
constant.  Next,  FDA  considered  the 
effect  on  CHD  risk  of  replacing  a  given 
percent  of  energy  from  trans  fat  with  the 
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same  percent  of  energy  from  a 
combination  of  50  percent  cis- 
monoiinsaturated  fat.  plus  either  50 
percent  saturated  fat.  50  percent 
polvunsaturated  fat,  or  50  percent 
carbohydrate.  The  effects  of  different 
substitutions  for  trans  fats  are  shown  in 
Tabh'  1  of  this  document.  In  valuing 
health  benefits.  FDA  assumed  likely 
substitutions  of  ingredients  for  the  trans 
fat  now  used  in  different  products  (see 
section  V'l.C.  3  of  this  document). 

2.  Changes  in  Health  States  Due  to 
Changes  in  Trans  Fat  Intake 

FDA  used  two  methods  to  estimate 
the  potential  decrease  in  CHD  likely  to 
result  from  decreased  intake  of  frans  fat 
in  response  to  the  labelmg  change. 

a.  Method  1.  Decrease  in  CHD  risk 
due  to  decreased  ser\im  concentrations 
of  LDL-C. 

b.  Method  2.  Decrease  in  CHD  risk 
due  to  decreased  serum  concentrations 
of  LDL-C  and  increased  serum 
concentrations  of  HDL-C.  FDA  also 
reviewed  the  association  of  CHD  risk 
with  trans  fat  intake  found  in  large 
prospective  observational  cohort 
studies. 

In  the  following  sections.  FDA 
summarizes  the  estimated  decrease  in 
CHD  using  each  method. 

a.  Sfetbod  1:  Changes  in  LDL^.  As 
noted  in  section  IV. B. 2  of  this 
document,  the  NCEP  Expert  Panel  (Ref. 
5)  found  increases  in  serum  LDL-C  to  be 
a  major  risk  factor  for  CHD.  In  keeping 
with  the  recommendations  of  the  NCEP 
Expert  Panel,  FDA  used  changes  in 
serum  LDL-C  as  the  primary  criterion  to 
evaluate  the  effects  of  trans  fat  intake  on 
CHD  risk  in  Method  1. 

.As  discussed  in  section  IV.B.2.b  of 
this  document,  clinical  trials  of  frans  fat 
feeding  have  the  advantage  that  they 
provide  evidence  for  a  cause  and  effect 
relationship  between  a  given  level  of 
frans  fat  intake  and  the  observed 
changes  in  physiologic  measures  such 
as  LDL-C.  However,  a  single  feeding 
trial  usuallv  involves  just  one  or  a  few 
test  diets  in  comparison  with  a  reference 
diet  (called  a  ■basal"  diet)  and  typically 
provides  information  on  only  one  (or 
occasionally  two  or  more)  levels  of  trans 
fat  intake  When  summarizing  or 
comparing  the  results  of  various  feeding 
trials,  the  different  levels  of  frans  fat 
intake  and  different  basal  diets  across 
studies  make  the  comparisons  necessary 
for  this  benefits  analysis  difficult. 

To  overcome  these  difficulties.  FDA 
used  the  regression  equations  of  Katan 
et  al.  (Ref,  62)  and  Zock  et  al.  (Ref.  69) 
in  Method  1  to  estimate  the  effect  of 
frans  fat  intake  on  LDL-C.  These 
authors  considered  the  results  of  five 
feeding  trials  (and  six  levels  of  frans  fat 


intake),  summarizing  the  CHD  risk 
results  as  a  function  of  the  level  of  trans 
fat  intake.  Small  differences  in  the  basal 
diets  in  each  study  were  accounted  for 
by  correction  factors  based  on  the 
regression  equations  of  Mensink  and 
Katan  (Ref.  65).  Compared  with  the 
results  of  a  single  feeding  trial,  the 
coefficients  from  the  regression 
equations  had  three  advantages:  (1) 
They  were  based  on  data  from  a  larger 
number  of  subjects,  (2)  they  could  be 
generalized  over  a  range  of  frans  fat 
intake,  and  (3)  they  were  adjusted  to  a 
common  basal  diet. 

The  regression  equation  of  Katan  et  al. 
(Ref.  62)  and  Zock  et  al.  (Ref.  69)  was 
based  on  the  following  studies  that  were 
reviewed  in  section  IV. B. 2  of  this 
document:  Judd  et  al.  1994.  Mensink 
and  Katan  1990,  Lichtenstein  et  al. 
1993,  Nestel  et  al.  1992.  Zock  and  Katan 
1992  (Refs.  7,  8,  and  11  through  13).  The 
regression  equation  showed  that  each 
additional  percent  of  energy  from  frans 
fat  was  predicted  to  increase  LDL-C  by 
1.5  mg/deciliter  (dL)  (0.040  millimol/ 
liter)  (R-  =  0.86.  p  =  0.0028)  when 
substituted  for  the  same  percent  of 
energy  from  cjs-monounsaturated  fat, 
holding  total  energy  intake  constant. 
Previous  research  has  shown  that 
each  1-percent  reduction  in  total  serum 
cholesterol  is  associated  with  a  decrease 
in  CHD  risk  by  a  factor  of  2  percent  (Ref. 
5).  To  quantih'  the  relationship  between 
changes  in  LDL-C  and  CHD  risk, 
Gordon  and  coworkers  carried  out  a 
standardized  reanalysis  of  CHD 
incidence  in  four  large  prospective 
studies  in  the  United  States  (Refs  59 
through  61).  The  results  of  Gordon  and 
coworkers  showed  that  each  increment 
of  1  mg/dL  in  LDL-C  (0.026  millimol/ 
liter)  was  predicted  to  increase  CHD  risk 
by  a  factor  of  0.6  percent  to  0.8  percent 
(Refs.  59  through  61).  FDA  used  the 
midpoint  of  this  range,  a  0.7  percent 
increase  in  risk  per  1  mg/dL  LDL-C 
increment,  in  the  present  analysis 
(throughout  this  analysis,  a  percent 
change  in  CHD  risk  means  that  change 
as  a  factor  of  existing  risk).  Because 
Gordon  and  coworkers  expressed  the 
change  in  LDL-C  in  mg/dL  rather  than 
as  a  percent  of  mean  LDL-C 
concentration,  the  information  was 
directly  applicable  to  the  changes  in 
LDL-C  in  the  intervention  (feeding) 
studies. 

Because  an  individual's  serum  lipid 
concentrations  vary  over  time,  a  single 
measurement  of  serum  lipid  levels  may 
underestimate  the  magnitude  of  the 
association  between  serum  lipids  and 
CHD  risk  (Refs.  5,  57.  and  64).  Single 
measurements  include  random  variation 
(or  error)  that  would  be  removed  if 
repeated  measurements  of  serum  lipids 


were  made  and  the  results  for  each 
individual  were  averaged.  The  presence 
of  the  additional  random  variation  can 
statistically  mask  the  actual  relationship 
between  serum  lipids  and  CHD,  causing 
an  underestimate  of  the  magnitude  of 
the  association.  This  apparent 
weakening  of  the  observed  association 
relative  to  the  true  association  is  called 
regression  dilution  bias  (Refs.  57  and 
64).  In  an  analysis  of  data  from  the 
British  United  Providence  Association, 
statistical  removal  of  the  regression 
dilution  bias  increased  the  association 
between  serum  cholesterol  and  CHD  by 
a  factor  of  1.4  (Ref.  64).  In  this  analysis, 
therefore.  FDA  increased  the  strength  of 
the  relationship  between  LDL-C  and 
CHD  risk  by  a  factor  of  1.4  to  correct  for 
regression  dilution  bias.  Using  these 
relationships,  the  change  in  CHD  risk 
due  to  frans  fat  labeling  can  be 
predicted  under  the  four  consumer 
response  scenarios. 

Given  the  mean  decrease  in  frans  fat 
intake  of  2.91  percent  of  energy  in 
Scenario  1,  LDL-C  is  predicted  to 
decrease  by  4.37  mg/dL,  resulting  in  a 
decrease  in  CHD  risk  of  3.06  percent,  or 
4.28  percent  (1.4  x  3.06  percent)  after 
adjustment.  Because  the  relationships  in 
Method  1  are  linear,  the  decreased  frans 
fat  intake  of  the  consumers  who  do  and 
those  who  do  not  use  labels  to  make 
purchase  decisions  can  be  combined 
into  a  single  estimate  of  net  decrease  in 
trans  fat  intake.  For  Scenario  2.  the  net 
decrease  in  frans  fat  intake  is  0.58 
percent  of  energy,  predicting  a  0.87  mg/ 
dL  decrease  in  LDL-C.  a  0.61  percent 
decrease  in  risk  of  CHD,  and  a  0.86 
percent  (1.4  x  0.61  percent)  adjusted 
decrease  in  risk  of  CHD.  In  Scenario  3, 
the  net  decrease  in  trans  fat  intake  is 
0.50  percent,  giving  a  0.75  mg/dL 
decrease  in  LDL-C.  a  0.52  percent 
decrease  in  CHD,  and  a  0.73  percent  (1.4 
X  0.52  percent)  adjusted  decrease  in  risk 
of  CHD.  In  Scenario  4.  mean  frans  fat 
intake  decreases  by  0.42  percent  of 
energy,  resulting  in  a  0.63  mg/dL 
decrease  in  LDL-C,  a  0.44  percent 
decrease  in  CHD  risk,  and  a  0.61  percent 
(1.4  X  0.44  percent)  adjusted  decrease  in 
risk  of  CHD.  The  adjusted  decreases  in 
risk  for  the  four  scenarios  are 
summarized  in  Table  2  of  this 
document. 

Because  the  regression  equations  of 
Katan  et  al.  (Ref.  62)  and  Zock  et  al.  (Ref. 
69)  represent  the  result  of  a 
mathematical  procedure,  rather  than  the 
results  of  individual  experiments,  it  is 
important  to  consider  how  the  decrease 
in  risk  calculated  compares  with 
individual  studies  or  with  other 
summaries  of  studies.  FDA  compared 
these  results  with  predictions  based  on 
the  feeding  trials  of  Mensink  and  Katan 
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iRef.  7)  and  Judd  et  al.  (Ref.  12)  and  on 
the  summary  of  Kris-Etherton  et  al.  (Ref. 
63).  FDA  found  that  the  decreased  CHD 
risk  predicted  in  this  analysis  was 
\\ ithin  the  range  predicted  using 
estimates  derived  from  individual 
feeding  trials  and  from  other  summaries 
of  research. 

In  the  estimates  using  Method  1.  FDA 
assumed  that  energy  as  trans  fat  will  be 
replaced  by  energy  as  cis- 
monounsaturated  fat.  To  account  for  the 
substitution  of  different  macronutrients 
for  trans  fat,  FDA  compared  these 
estimates  with  the  effect  on  CHD  risk  of 
replacing  a  given  percent  of  energy  from 
trans  fat  with  the  same  percent  of 
energy  from  a  combination  of  50  percent 
os-monounsaturated  fat  plus  either  50 
percent  saturated  fat.  50  percent 
polyunsaturated  fat.  or  50  percent 
carbohydrate.  FDA  examined  this  effect 
by  considering  the  effect  of 
carbohydrate  and  other  fat  on  LDL-C. 
Mensink  and  Katan  (Ref.  65)  used 
regressitm  equations  to  summarize  the 
results  of  27  clinical  feeding  trials  on 
serum  lipids.  When  substituted  for  1 
percent  of  energy  from 
monounsaturated  fat.  polvunsaturated 
fat  lowered  LDL-C:  slightly  (-0.31  mg/ 
dL).  carbohydrate  raised  LDL-C  slightlv 
(0.24  mg/dL).  and  saturated  fat  raised 
LDL-C  a  similar  amount  1 1,52  mg/dL)  to 
that  found  for  trans  fat  (1.50  mg/dL). 

Given  these  effects  of  various 
substitutions  on  LDL-C,  the  changes  in 
CHD  risk  can  he  estimated.  As 
examples,  the  results  for  Scenarios  2 
and  4  are  summarized  in  Table  3  of  this 
document.  The  replacement  of  0.58 
percent  of  energy  from  trans  fat 
(Scenario  2)  with  half  c/s- 
monounsaturated  fat  and  hall  other  tat 
or  carbohydrate  gives  a  decreased 
adjusted  risk  of  0.42  percent  for 
saturated  fat,  0.95  percent  for 
polyunsaturated  fat.  and  0,79  percent 
for  carbohydrate.  These  risks  compare 
with  0.86  percent  for  replacement  with 
only  r;s-monounsaturated  fat  under 
Scenario  2.  Under  Scenario  4 
(replacement  of  0.42  percent  of  energy 
from  trans  fat),  the  corresponding 
decreases  in  risk  are  0.30  percent.  0.68 
percent,  and  0,56  percent  for 
replacement  with  half  cis- 
monounsaturated  fat  and,  respectively, 
either  half  saturated  fat,  half 
polyunsaturated  fat.  or  half 
carbohydrate.  These  risks  compare  with 
0.61  percent  for  replacement  with  only 
cj's-monounsaturated  fat.  Lender  Method 
1,  then,  the  decrease  in  CHD  risk  is 
smallest  when  saturated  fat  replaces 
some  of  the  trans  fat  that  is  removed. 

b.  Method  2:  Changes  in  HDL-C  and 
LDL-C.  As  noted  in  the  discussion  on 
intervention  (feeding)  studies  in  section 


IV,B.2.a  of  this  document  and  in 
Appendix  A,  Table  1  of  this  document. 
trans  fat  intake  appears  to  affect  not 
only  LDL-C,  but  also  other  serum  lipids, 
including  HDL-C,  as  well.  A  Consensus 
Statement  on  triglyceride,  high-density 
lipoprotein,  and  coronary  heart  disease 
reported  "considerable  support  for  a 
causal  relationship"  between  HDL-C 
and  CHD  (Ref,  71).  The  NCEP  Expert 
Panel  (Ref,  5)  considered  LDL-C  to  be 
the  primary  lipid  risk  factor  for  CHD. 
The  Expert  Panel  also  noted,  however. 
the  role  of  HDL-C  as  a  "significant" 
lipid  risk  factor  for  CHD.  The  Expert 
Panel  stated,  "Even  though  there  are  no 
data  from  clinical  trials  designed 
specifically  to  show  that  raising  FTDL-C 
levels  will  reduce  the  risk  for  CHD.  the 
strong  epidemiological  association 
between  low  HDL-C  and  CHD  justifies 
considering  HDL-C  in  risk  assessment." 
The  NCEP  Expert  Panel  (Ref.  5)  found 
that  "the  strength  and  independence  of 
this  association  warrants  calling  low 
HDL-C  *  *  *  a  (negative]  risk  factor  for 
assessing  the  risk  status  of  individual 
patients  and  for  influencing  the  vigor  of 
treatment  directed  at  high  levels  of 
LDL-C." 

Although  FDA  believes  that 
justification  for  this  proposed  rule  is 
primarily  through  the  effect  of  trans  fat 
intake  on  LDL-C.  trans  fat  intake  may 
also  be  associated  with  CHD  through  an 
effect  on  HDL-C.  Therefore,  with  this 
noted  qualification.  FDA  used  changes 
in  both  HDL-T;  and  LDL-C  as  a  second 
method  to  quantify'  the  effects  of  trans 
fat  intake  on  CHD  risk. 

The  effect  of  trans  fat  intake  on  HDL- 
C  was  also  quantified  bv  Katan  et  al.  and 
Zock  et  al,  (Ref.  62  and  69).  The 
regression  equation  showed  that  each 
additional  percent  of  energy  from  trans 
fat  was  predicted  to  decrease  HDL-C  by 
0.4  mg/dL  (0.013  millimol/liter)  (R-  = 
0.88.  p  =  0.0019)  when  substituted  for 
the  same  percent  of  energy  from  cis- 
monounsaturated  fat,  holding  total 
energy  intake  constant.  According  to  the 
analyses  of  Gordon  and  coworkers  (Refs. 
59  through  61),  each  1  mg/dL  (0,026 
millimol/liter)  increment  in  HDL-C  was 
predicted  to  decrease  CHD  risk  by  2 
percent  to  3  percent.  For  the  purpose  of 
this  analysis.  FDA  chose  the  midpoint, 
a  2.5  percent  decrease  in  risk  per  1  mg/ 
dL  HDL-C  increment.  As  described 
earlier,  the  strength  of  this  relationship 
should  be  increased  by  a  factor  of  1.4  to 
account  for  regression  dilution  (Ref.  64). 
For  Scenario  1,  the  mean  2.91  percent 
of  energy  decrease  in  trans  fat  intake  is 
predicted  to  increase  HDL-C  by  1.16 
mg/dL,  decreasing  CHD  risk  by  2.91 
percent  or  by  4.08  percent  (1 .4  x  2.91 
percent)  adjusted.  The  combined  effect 
of  the  change  in  CHD  risk  due  to 


changes  in  HDL-C  and  LDL-C  predicts 
an  8.36  percent  decrease  in  CHD  risk  in 
Scenario  1  (4.28  percent  decreased  risk 
from  lowering  LDL-C  plus  4.08  percent 
decreased  risk  from  raising  HDL-C). 
Applying  the  same  procedures  to  the 
increase  in  HDL-C  in  the  other 
scenarios  would  result  in  decreasing 
CHD  risk  by  0.82  percent,  0.70  percent, 
and  0.58  percent  (adjusted)  for 
Scenarios  2  through  4.  The  combined 
effect -of  raising  HDL-C  and  lowering 
LDL-C.  summarized  in  Table  2  of  this 
document,  would  result  in  decreasing 
CHD  risk  by  1.67  percent,  1,43  percent, 
and  1.20  percent  for  Scenarios  2  through 
4,  As  found  for  Method  1.  the  decreased 
CHD  risk  predicted  for  Method  2  using 
the  regression  equations  of  Katan  et  al, 
and  Zock  et  al.  (Refs.  62  and  69)  was 
within  the  range  predicted  using 
estimates  derived  from  individual 
feeding  trials  and  from  summaries  of 
research. 

In  the  estimates  using  Method  2. 
which  estimated  changes  in  both  HDL- 
C  and  LDL-C.  FDA  assumed  that  trans 
fat  was  replaced  by  the  same  percent  of 
energy  as  cv's-monounsaturated  fat.  To 
account  for  the  substitution  of  different 
macronutrients.  FDA  compared  the 
Method  2  estimates  with  the  effect  on 
CHD  risk  of  replacing  a  given  percent  of 
energy  from  trans  fat  with  the  same 
percent  of  energv^  from  a  combination  of 
half  Cis-monounsaturated  fat  and  half 
either  saturated  fat.  polyunsaturated  fat, 
or  carbohydrate.  FDA  examined  these 
effects  by  considering  the  effects  of 
carbohydrate  and  other  fat  on  both  LDL- 
C  (summarized  previously  for  Method  1 ) 
and  HDL-C.  The  regression  equations  of 
Mensink  and  Katan  (Ref.  65)  predicted 
that  when  substituted  for  one  percent  of 
energy  from  monounsaturated  fat. 
polyunsaturated  fat  lowered  HDL-C 
slightly  (0.06  mg/dL).  saturated  fat 
raised  HDL-C  slightly  (0.13  mg/dL).  and 
carbohydrate  lowered  HDL-C  by  a 
similar  amount  (0.34  mg/dL)  to  that 
found  for  trans  fat  (0.40  mg/dL). 

Using  Method  2.  which  includes  the 
effects  on  both  HDL-C  and  LDL-C.  the 
replacement  of  0.58  percent  of  energy 
from  trans  fat  (Scenario  2)  with  half  c/s- 
monounsaturated  fat  and  half  other  fat 
or  carbohydrate  gives  a  decreased 
adjusted  risk  of  1.37  percent  for 
saturated  fat,  1.70  percent  for 
polyunsaturated  fat,  and  1.26  percent 
for  carbohydrate  (Table  3  of  this 
document).  These  changes  compare 
with  the  1 .67  percent  decreased  CHD 
risk  calculated  for  replacement  with 
only  cis-monounsaturated  fat  under 
Scenario  2.  Using  Method  2  and 
Scenario  4.  the  corresponding  decreases 
in  risk  are  0.98  percent  for  saturated  fat, 
1.22  percent  for  polyimsaturated  fat, 
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and  0  W  percent  for  carbohydrate.  with  only  c/s-monounsaturated  fat.  saturated  fat  or  carbohydrate  is  used  to 

compared  with  1.20  percent  adjusted  Under  Method  2.  dierefore,  the  decrease      replace  some  of  the  tran^  tat  that  is 

decrea.sp  in  CHD  risk  for  replacement  in  CHD  risk  is  not  as  large  when  removed. 

TABLE  3  -PREDICTED  CHANGES  IN  CORONARY  HEART  DISEASE  (CHD)  RiSK  DuE  TO  tranS  FAT  LABELING,  ACCORDING 

TO  SUBSTITUTION  FOR  trans  Fats 


Description 


Decrease  in  average  trans 

fat  iPtaKe  !='o  of  energy) 


Scenario  2 


SuDstitution  for  trans  fats 


c/s-monounsaturated  fats 

Half  saturated  and  half  c/s- 
monounsaturated  fats 

Half  c/s-polyunsaturated 
and  half  c/s- 
monounsaturated  fats 

Half  carbohydrate  and  half 
c/s-monounsaturated  fats 


Some  refomiulation  and  a  proportion  of  consumers  tiave 
partial  behavior  change 


0.58 


Change  in  CHD  Risk: 
Method  1.  LDL-C 


-  0.86% 

-  0.42% 

-  0.95% 


-  0.79% 


Change  in  CHD  Risk 

Method  2,  LDL-C  and 

HDL-C 


Scenario  4 


Least  reformulation  and  a  proportion  of  consumers 
have  partial  behavior  change 


0.42 


-  1.67% 
-1.37% 

-  1 .70% 


-1 .26% 


Change  in  CHD  Risk: 
Method  1,  LDL-C 


Change  in  CHD  Risk: 

Method  2,  LDL-C  and 

HDL-C 


-0.61% 

-  0.30% 

-  0  68°o 


•  0.56% 


■  1 .20°i 

■  0.98% 

■  1 .22% 


-  G,90°o 


In  June  1999,  Ascherio  et  al. 
published  an  updated  regression 
equation  estimating  the  effect  of  trans 
fat  intake  nn  serum  lipids  (Ref.  83).  The 
equation  of  Ascherio  et  al.  incorporated 
the  results  of  8  feeding  trials  at  12  levels 
of  trans  fat  intake,  including  4  levels  of 
trnns  fat  intake  from  the  newly- 
published  feeding  trial  of  Lichtenstein 
et  dl.  (Ref.  82).  In  Method  1  and  Method 
2  of  this  document.  FDA  estimated  the 
effect  of  trans  fat  intake  on  senim  lipids 
using  the  1995  regression  equations  of 
Katan  et  al.  (Ref.  62)  and  Zock  et  al.  (Ref. 
69).  The  1999  equation  of  Ascherio  et  al. 
(Ref  83)  estimated  the  effect  of  trans  fat 
intake  on  the  ratio  of  LDL-C  to  HDL-C 
(LDL/HDL  ratio),  and  not  on  the 
separate  lipid  concentrations  of  LDL-C 
and  HDL-C.  As  discussed  in  greater 
detail  in  sections  IV  B. 2  and  VI. C. 2  of 
this  document.  FDA's  primary  rationale 
for  this  proposed  rule  is  the  effect  of 
trans  fat  on  LDL-C.  Therefore.  FDA 
estimated  the  ^'ffects  of  frons  fat  on 
LDL-C  and  HDL-C  separately,  and  FDA 
did  not  use  the  1999  equation  of 
Ascherio  et  al.  However.  FDA  notes  that 
the  effect  of  trans  fat  intake  on  serum 
lipid  ratios  estimated  bv  the  1999 
equation  of  Ascherio  et  al.  (Ref.  83)  is 
very  similar  to  the  effect  on  serum  lipid 
ratios  estimated  bv  the  1995  equation  of 
WiUett  and  Ascherio  (Ref.  84). 
Moreover,  the  1995  equation  of  WiUett 
and  Ascherio  incorporated  the  results  of 
the  same  five  feeding  trials  at  six  levels 
of  trans  fat  intake  as  did  the  equations 
of  Katan  et  al,  (Ref  62)  and  Zock  et  al. 
(Ref  69)  that  the  agency  used  in  Method 
1  and  Method  2  of  this  document. 
Therefore,  FDA  concludes  that  the 
decreased  CHD  risk  predicted  by 


Method  1  and  Method  2  of  this 
document  would  not  be  appreciably 
changed  even  if  a  regression  equation 
were  available  to  it  that  predicted  LDL- 
C  and  HDL-C  separately,  and 
incorporated  the  most  recently 
published  feeding  trials. 

c.  Estimates  from  large  prospective 
studies.  As  noted  in  section  IV.B.2.b  of 
this  document,  FDA  reviewed  the 
results  from  observational 
epidemiological  studies  of  frans  fat 
intake  and  risk  of  CHD  Because  such 
studies  can  provide  evidence  of  an 
association  between  a  risk  factor  and 
disease,  but  cannot  establish  direct 
cause  and  effect,  FDA  considered  the 
evidence  from  observational 
epidemiological  studies  as  indirect 
evidence  for  a  relationship. 

Among  the  observational  studies 
reviewed,  FDA  is  aware  of  four  large 
prospective  studies  reporting 
association  between  trans  fat  intake  and 
CHD  risk  (Refs.  19  through  21  and  38). 
These  studies  suggest  benefits  that  are 
several  fold  higher  than  even  the  high 
estimate  of  benefits  presented 
previously  in  this  analysis  (i.e..  benefits 
estimated  for  Method  2).  FDA  is  asking 
for  comments  on  the  use  of  these  studies 
in  estimating  benefits. 

In  these  studies,  the  dietary  intake 
and  the  health  status  of  the  prospective 
cohorts  were  followed  over  time.  An 
advantage  of  prospective  studies  is  that 
knowledge  of  a  disease  does  not 
influence  the  reported  dietary  intake 
(from  questioimaires)  (Ref.  66). 
However,  in  prospective  studies  (as  in 
other  observational  epidemiology),  there 
is  error  included  in  individuals'  self- 
reported  dietary  intake  and  in  the 


calculation  of  frans  fat  intake  from  foods 
reported  eaten. 

Additionally,  statistical  techniques 
are  used  to  adjust  for  other  dietary 
components  and  other  characteristics  of 
the  subjects  that  may  potentially 
confound  the  relationship  between  trans 
fat  intake  and  CHD.  If  a  direct  cause  and 
effect  is  present,  the  size  of  the  effect 
mav  be  over-  or  underestimated  if  there 
is  bias  due  to  errors  in  measurement  of 
the  other  dietary  components  or  other 
confounding  factors.  The  presence  of 
unknown  or  unmeasured  confounding 
factors  is  another  potential  source  of 
bias.  The  prospective  studies  have 
nevertheless  consistently  reported  a 
greater  risk  of  CHD  attrilautable  to  frans 
fat  intake  than  would  be  accounted  for 
bv  changes  in  LDL-C  and  HDL-C  alone. 

Prospective  studies  typically  report 
the  association  of  a  risk  factor  with  a 
disease  outcome  in  terms  of  "relative 
risk.  '  RR  indicates  the  degree  to  which 
the  presence  of  the  risk  factor  increases 
the  chance  of  the  health  outcome.  For 
example,  an  RR  of  1.5  means  that  with 
the  risk  factor  present  there  is  a  50 
percent  greater  chance  of  having  the 
disease  than  if  the  risk  factor  was  not 
present  (holding  all  other  factors 
constant  and  assuming  a  cause  and 
effect  relationship  for  the  risk  factor  and 
the  disease). 

In  the  study  of  Hu  et  al.  (Ref.  38). 
women  completed  diet  questionnaires 
four  separate  times  during  a  14-year 
followup.  The  RR  for  CHD  was  reported 
to  be  1.93  per  2  percent  of  energy  intake 
from  trans  fat.  with  a  95  percent 
confidence  interval  ranging  from  1.43  to 
2.61.  These  numbers  indicate  that  for 
everN'  2  percent  of  energy  (calories)  from 
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trans  fat.  there  would  be  an  increased 
risk  of  CHD  of  93  percent  (compared 
with  the  same  amount  of  energy  from 
carhohydrates).  When  only  the  initial 
diet  questionnaire  was  used  in  the 
analysis  (instead  of  all  four 
questionnaires),  greater  measurement 
error  was  expected,  and  the  RR  for  CHD 
was  reduced  to  1.62  per  2  percent  of 
energy  from  trans  fat  (95  percent 
confidence  interval  from  1.23  to  2.13). 
This  studv  can  be  compared  to  the  study 
of  men  by  Ascherio  et  al.  (Ref.  19).  using 
a  single  diet  questionnaire,  which 
reported  a  RR  of  1.36  per  2  percent  of 
energy  from  trans  fat  (95  percent 
ciinfidence  interval  from  1.03  to  1.81). 

Three  of  the  prospective  studies  (Refs. 
20,  21.  and  38)  reported  the  CHD  risk  for 
the  subjects  in  the  top  20  percent  of 
energy  intake  from  trans  fat  compared 
with  those  in  the  lowest  20  percent  of 
intake.  Again,  the  reported  RR's  were 
greater  than  1.0  with  overlapping 
confidence  intervals.  In  addition,  a 
report  from  the  Framingham  Heart 
Study  found  the  RR  for  CHD  in  men  was 
!.12  per  teaspoon  margarine  intake, 
with  95  percent  confidence  interval 
from  1.05  to  1.20  (Ref.  58).  This  result 
corresponds  to  an  RR  of  2.05  per  2 
percent  of  energy  from  trans  fat  (95 
percent  confidence  interval  from  1.36  to 
3.17),  which  is  very  similar  to  the 
results  of  Hu  et  al.  (assuming  that  a 
tablespoon  (3  teaspoons)  of  margarine 
contains  11  g  of  fat  and  that  25  percent 
of  the  fat  in  margarine  is  trans  fat). 

As  a  further  check,  the  RR  reported  bv 
Hu  et  al.  (Ref.  38)  for  saturated  fat  mav 
be  compared  to  other  prospective 
studies,  such  as  the  analysis  from  the 
Western  Electric  Study  by  Shekelle  et  al. 
(Ref.  67).  The  coefficient  reported  bv 
Shekelle  et  al.  corresponds  to  a  RR  of 
117  per  5  percent  of  energv  from 
saturated  fat.  the  same  as  was  reported 
by  Hu  et  al.  (Ref.  38). 

When  used  to  predict  the  health 
benefits  of  replacing  trans  fat  with  other 
types  of  fats  or  carbohydrates,  the  Hu  et 
al.  (Ref.  38)  paper  gives  decreases  in 
CHD  much  larger  than  those  predicted 
using  onlv  changes  in  LDL-C  and  HDL- 
C.  For  example,  Hu  et  al.  reported  that 
substitution  of  monounsaturated  fat  for 
trans  fat  at  2  percent  of  energy  would 
decrease  CHD  risk  by  52.4  percent  (95 
percent  confidence  interval  of  37 
percent  to  64  percent). 

I'nder  Scenario  2.  FDA  calculated  the 
estimated  decrease  in  risk  for  CHD 
when  monounsaturated  fat  is 
substituted  for  trans  fat.  In  this  scenario. 
trans  fat  intake  decreases  by  0.61 
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percent  of  energy  for  45  percent  of 
consumers  and  by  0.56  percent  of 
energ}'  for  55  percent  of  consumers, 
with  a  weighted  average  decrease  of 
0.58  percent.  Using  the  relationships  of 
Hu  et  al.  (Ref.  38).  the  estimated 
weighted  average  decrease  in  CHD  risk 
is  19.4  percent  (95  percent  confidence 
interval  of  5.2  percent  to  31.6  percent). 
This  decrease  is  much  larger  than  the 
decrease  of  1.67  percent  estimated  for 
Method  2,  which  considered  effects  for 
both  LDL-C  and  HDL-C.  Even  5.2 
percent,  the  lower  limit  of  the  95 
percent  confidence  interval,  is  three 
times  higher  than  the  LDL-C  and  HDL- 
C  combined  prediction  of  1.67  percent. 
Because  of  the  possibilities  of  errors 
of  measurement  (particularly  of  dietar}' 
intake)  or  poorly  measured  or  missing 
confounding  variables,  the  RR's  from 
these  observational  studies  are 
imprecise.  Although  observational 
studies  have  limitations,  they  also  have 
the  advantage  that  they  can  measure 
directly  (within  a  given  studv)  an 
association  between  dietary  intake  and 
disease  outcome.  This  association 
cannot  be  established  from  the  short- 
term  feeding  trials.  In  such  trials  trans 
fat  is  fed  to  people  for  a  few  weeks, 
changes  in  serum  lipids  are  measured, 
and  it  is  assumed  that  the  CHD  risk 
associated  with  trans  fat  intake  occurs 
through  the  mechanism  of  changes  in 
LDL-C  and  possibly  HDL-C.  In  contrast, 
the  observational  studies  measure  actual 
CHD  occurrence  in  a  large  group  of 
people  over  a  period  of  years,  and 
describe  all  CHD  risk  associated  with 
trans  fat  intake,  regardless  of  the 
mechanism  of  action  by  which  trans  fat 
intake  may  be  associated  with  CHD.  The 
prospective  studies  therefore  raise  the 
possibility  that  there  may  be  additional 
mechanisms  by  which  trans  fat 
contributes  to  CHD  (such  as  increases  in 
fasting  triglycerides  and  increases  in 
lipoprotein  (a)  (Ref.  62)).  and  that  the 
actual  benefits  may  be  higher  than 
estimated  using  Methods  1  and  2. 

3.  Value  of  Changes  in  Health 

In  the  previous  sections,  FDA 
presented  potential  changes  in  food 
markets  because  of  this  proposed  rule 
and  described  various  wavs  of 
calculating  the  decreases  in  CHD  that 
would  result  from  those  market  changes. 
Uncertainties  in  these  analyses  include: 

•  The  size  of  consumer  substitutions 
among  existing  products; 

•  The  amount  of  producer 
reformulation  to  avoid  losing  market 
shares; 


•  The  types  of  ingredient  substitutions 
producers  will  make  to  reduce  the 
amount  of  trans  fat  in  their  products; 
and. 

•  The  decrease  in  CHD  that  will  result 
from  decreased  trans  fat  in  the  diet. 

FDA  estimated  the  benefits  from  the 
proposed  rule  for  three  scenarios  and 
two  methods.  The  three  scenarios 
estimate  plausible  changes  over  time  in 
the  intake  of  trans  fat.  The  short-term 
benefits  are  associated  with  the 
reformulation  of  margarine  and  direct 
consumer  substitutions  within  the 
existing  product  mix  (Scenario  4).  FDA 
assumed  that  the  most  likely  ingredient 
substitutions  for  trans  fat  in  margarine 
would  be  100  percent  cis- 
monounsaturated  fat.  or  a  mixture  of  50 
percent  c/s-monounsaturated  and  50 
percent  c/s-polyimsaturated  fat.  or  a 
mixture  of  50  percent  cis- 
monounsaturated  and  50  percent 
saturated  fat  (Ref.  73).  After  5  years 
additional  benefits  are  associated  with 
some  reformulation  of  baked  goods  (the 
increase  in  benefits  estimated  for 
Scenario  3  over  Scenario  4).  Finally, 
after  2  more  years  additional  baked 
goods  reformulation  leads  to  greater 
benefits  (the  increase  in  benefits 
estimated  for  Scenario  2  over  Scenario 
3).  FDA  assumed  that  the  most  likely 
ingredient  substitution  for  trans  fat  in 
baked  goods  would  be  a  mixture  of  50 
percent  cis-monounsaturated  and  50 
percent  saturated  fat. 

The  two  methods  give  low  and  high 
estimates  of  the  change  in  CHD  risk 
brought  about  by  changing  intakes  of 
trans  fat.  The  low  method  (Method  1) 
assumes  that  the  reduction  in  CHD  risk 
associated  with  reduced  trans  fat 
intakes  comes  about  through  the 
reduction  in  LDL-C.  The  high  method 
(Method  2)  assumes  that  the  reduction 
in  CHD  risk  comes  about  through  a 
combination  of  reducing  LDL-C  and 
increasing  HDL-C. 

The  reduction  in  CHD  is  highly 
uncertain  because  the  ease  of 
reformulation,  the  size  of  consumer 
response,  and  the  size  of  the  effects  of 
trans  fat  on  CHD  are  uncertain.  Also, 
these  changes  will  occur  over  time  and 
can  be  affected  by  other,  unanticipated 
events.  FDA  dealt  with  the  uncertainty 
by  estimating  a  range  of  possible 
reductions  in  CHD  associated  with  the 
proposed  rule.  The  low  and  high 
estimated  benefits  can  be  interpreted  as 
a  range  of  potential  effects.  As  the 
previous  section  showed,  however,  the 
actual  realized  benefits  may  exceed  the 
range  given  by  the  two  methods. 
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Table  4.— Methods  and  Scenarios  Used  to  Estimate  Benefits 


Scenarios 


Scenario  4 


Margarine  reformulation  and  direct  consumer 

response 

All  activity  begins  dunng  the  compliance  period. 


Scenario  3 


Healtn  eftects  occu 
date. 


3  years  after  effective 


Low  Estknates  of  Change  in  CHD  Risk 


Assumes  that  only  changes  in  LDL-C  a«ect  nsK  o«  CHD. 


Margarine  reformulation,  direct  consumer  re- 
sponse, and  some  baked  goods  reformula- 
tion. 

Margarine  reformulation  and  direct  consumer 
response  begins  during  tfie  compliance  pe- 
nod. 

Some  baked  goods  reformulation  is  com- 
pleted 5  years  after  the  effective  date 

Health  effects  from  marganne  reformulation, 
direct  consumer  response  occur  3  years 
after  effective  date. 

Health  effects  from  some  baked  goods  refor- 
mulation occur  8  years  after  effective  date. 


Methods 


Scenario  2 


Marganne  reformulation,  direct  consumer  re- 
sponse, and  additional  baked  goods  refor- 
mulation, 

Marganne  reformulation  and  direct  consumer 
response  begins  dunng  the  compliance  pe- 
riod 

Some  baked  goods  reformulation  is  com- 
pleted 5  years  after  the  effective  date. 

Additional  baked  goods  reformulation  is  com- 
pleted 7  years  after  the  effective  date. 

Health  effects  from  marganne  reformulation, 
direct  consumer  response  occur  3  years 
after  effective  date 

Health  effects  from  some  baked  goods  refor- 
mulation occur  8  years  after  effective  date 

Health  effects  from  additional  baked  goods  re- 
formulation occur  10  years  after  effective 
date 


High  Estimates  of  Change  in  CHO  Risk 


Assunies  that  changes  m  tjoth  LDL-C  and  HDL-C  affect  nsk  of  CHD, 


A.  CHD  morhiditv  and  mortality 
prevented.  FDA  cal(  ulated  tht^  benefits 
from  the  proposed  rule  as  the  reduction 
(from  the  ba.seline)  in  CHD  multiplied 
by  the  value  of  prf^ventiny  both  fatal  and 
nonfatal  cases  of  CHD  FDA  assumed 
that  the  cases  of  CHD  prevented  by  this 
rule  will  have  the  same  proportions  of 
fatal  and  nonfatal  cases  as  currently 
exists  in  the  population  The  American 
Heart  Association  estimates  that  1.1 
million  heart  attack  cases  of  CHD  occur 
annually,  with  33  percent  of  them  fatal. 
FDA  used  these  estimates  as  the 
baseline  for  the  estimated  benefits  (Ref. 
75).  The  number  of  cases  varies  from 
year  to  vear.  so  FDA  treated  the  annual 
number  of  cases  as  a  distribution  with 
a  mean  equal  to  1.1  million  (and  a 
standard  deviation  of  110.000).  FDA 
applied  tht'  estimated  decline  in  the 
probability  of  CHD  to  the  baseline  to  get 
estimates  of  the  number  of  cases  and 
fatalities  prevented  by  the  proposed 
rule.  FDA  estimated  the  effects  using 
Method  1 ,  which  considers  changes 
only  in  LDL-C.  and  using  Method  2, 
which  considers  changes  in  both  LDL- 
Cand  HDL-C.  With  Method  1  FDA 
estimated  that,  3  years,  8  vears  and  10 
years  after  the  effective  date,  the 
proposed  mil'  would  annually  prevent 
6,,U)0  cases   ,1  CHD  and  2,100  deaths, 
7,000  cases  and  J. 300  deaths,  and  7,600 
cases  and  2,50U  deaths.  With  Method  2 
FDA  estimated  that,  3  years,  8  years  and 
U)  vears  after  the  effective  date,  the 
proposed  rule  would  annually  prevent 
1  2 .800  cases  of  CHD  and  4.200  deaths. 


15,000  cases  and  4,900  deaths,  and 
17,100  cases  and  5,600  deaths.  Because 
the  association  between  trans  fat 
consumption  and  CHD  via  changes  in 
LDL-C  is  more  conclusive,  the  benefits 
estimated  using  Method  1  should  be 
regarded  as  more  certain  than  the 
benefits  estimated  using  Method  2, 

b.  Value  of  CHD  morbidity  and 
mortality  prevented.  The  health  costs 
associated  with  heart  attacks  were 
broken  down  into  the  costs  of  fatal  and 
nonfatal  events.  The  cost  of  a  fatal  event 
is  the  discounted  years  of  life  lost 
multiplied  by  the  dollar  value  of  a 
quality-adjusted  life  ve;u.  The  average 
years  of  life  lost  from  fatal  CHD  are  13, 
which  is  about  8,4  years  when 
discounted  at  7  percent  (Ref.  76).  FDA 
used  $100,000  as  the  value  of  a  life  year. 
That  estimate  was  used  by  Cutler  and 
Richardson  (Ref.  77)  and  is  close  to  the 
estimate  used  by  Zarkin  et  al   (Ref.  68) 
and  the  estimate  used  in  the  economic 
analysis  of  the  regulations 
implementing  the  1990  amendments. 
The  average  cost  per  fatal  case  is, 
therefore,  approximately  S840.000  (8.4  x 
$100,000). 

For  nonfatal  cases,  FDA  estimated  the 
cost  to  be  the  sum  of  the  medical  costs, 
the  cost  of  functional  disability,  and  the 
cost  of  pain  and  suffering.  The 
functional  disability,  and  pain  and 
suffering  combine  to  reduce  the  quality 
of  life  for  victims.  In  a  recent  study, 
Cutler  and  Richardson  (Ref.  77] 
estimated  from  National  Center  for 
Health  Statistics  data  that  the  quality 


adjusted  life  year  for  a  CHD  survivor 
was  0.71.  which  indicates  that  the 
annual  loss  to  the  victim  is  0.29  quality 
adjusted  years.  This  loss  represents  the 
combined  effects  of  functional  disability 
and  pain  and  suffering.  FDA  assumed 
that  the  loss  lasts  for  13  years,  or  8.4 
discounted  years.  FDA  did  not  estimate 
the  extent  to  which  nonfatal  cases 
reduce  life  expectancy  or  increase  other 
health  costs.  Because  nonfatal  cases 
probably  do  have  these  effects,  FDA 
may  have  underestimated  the  health 
benefits  from  preventing  nonfatal  cases. 

The  medical  costs  for  nonfatal  CHD 
are  also  important.  The  American  Heart 
Association  estimates  that  the  cost  of  a 
new  event  is  about  522,700  and  the  total 
annual  costs  are  S51.1  billion  (Ref.  75). 
If  1.1  million  cases  lead  to  $22,700  per 
case,  then  all  theses  cases  cost  about  $25 
billion.  The  remaining  13.9  million 
cases  average  about  31,900  per  year 
((S51.1  billion  -  S25  billion)  /1.3.9 
million).  FDA.  therefore,  estimated 
medical  costs  per  case  as  322,700  in  the 
first  vear  and  about  31.900  per  year 
thereafter. 

The  total  cost  per  nonfatal  case  is  the 
sum  of  lost  quality-adjusted  life  years 
multiplied  by  3100,000  per  life  vear 
plus  the  medical  costs  of  322.700  plus 
$1,900  per  year  times  the  discounted 
life  years.  FDA  estimated  the  morbidity 
cost' per  case  to  be  about  3282,000  {(0.29 
X  5100,000  X  8.4)  +  (31.900  x  8.4)  + 
322,700). 

The  annual  benefits  of  the  proposed 
rule  equal  the  number  of  deaths 


Federal  Register  /  Vol.  64.  No.  221    \VpdnPsda\ ,  \ 


n\-pm})pr    1"     IQQO  'PrnnnsPd   Riiip 


62773 


prevented  multiplied  by  the  cost  per 
dPHth.  plus  the  number  of  nonfatal  cases 
prevented  multiplied  by  the  costs  per 
niinfatal  case.  Because  the  number  of 
CHD  cases  and  the  number  of  fatalities 
\  dry  from  year  to  year,  FDA  estimated 
the  benefits  with  computer  simulations 
that  accounted  for  th(-  \-,iriahditv.  The 
estimated  benefits  rcpi  rttni  n\  the 
agency  are  th^  nn>an  simulated 


outcomes  of  Monte  Carlo  simulations 
run  with  1,000  iterations. 

The  main  uncertainty  associated  with 
estimating  benefits  comes  from  the  lack 
of  knowledge  about  the  correct  method 
linking  changes  in  trans  fat  to  changes 
in  CHD.  FDA  represented  model 
uncertainty  by  presenting  the  low 
results  based  on  the  LDL-C  alone  and 
the  high  results  based  on  the  combined 
effects  of  trans  fat  on  LDL-C  and  HDL- 
C.  Representing  uncertainty  as  a  range 


given  by  the  results  for  the  two 
methods,  however,  understates  the  true 
uncertainty  because  it  does  not  account 
for  the  possibility  of  other  links  between 
trans  fat  and  CHD.  If  those  other  links 
exist,  then  the  benefits  of  the  proposed 
rule  could  be  much  higher  than 
estimated  by  the  agency. 

Tables  5  and  6  show  the  mean  of  the 
simulated  low  and  high  aimual  benefits 
for  Scenarios  2  to  4. 


62774 


Federal  Register 'Vol    r>4.  No.  221 /W^Mlnesdav.  Novemher  17,   1999/ Proposed  Rules 


< 

Q 

UJ 

Z 

o 
a 
c^ 

O 

CO 


UJ 

z 

UJ 

—I 

o 
Q 


2 

z 


o  z 


CD 

< 


<  ^ 

3)   0) 

>  > 


»  a) 

l-t: 

111 


c2 

CD  2 

>  u 


®  0) 

<  «o 

^^ 
|l 

OIUJ 

ilj 


«8-= 


Is 


O  9 

>  a, 


2   D 

5  > 


<  5 


0)  ^ 


<    T 

a  > 


CD  •-  5 
CO  ^  00 

--    CD    t 


~    ^   <T) 

O    ^J    — 
rr    0.J    31 


Oi    IT)   00 
O   O    X 

oo  CD  in 


CD  so  tJ) 

rvi  c\j  »- 

c\j  eg  <7i 

r;  n"  :\' 

<»  t^  tA 


CD  CD  05 

OJ  CNi  ■-    ■ 

CM  Cy  CT) 

CO  cr;  CM 


t  *-         — - 


00    CO    CO 

CO    X    CD 

(/)  ^  W 

3>    J^    O^ 

CM    CM    CM 


ifi  lO  in 

•<r  1-  2 

<Ti  (Ti  <yy 

w  ^  ^ 

J1  01  CJl 

31  CD  O) 

<A  lA  'Jy 


X  CO  00 

o  o  o 

r,  c-s,'  CM 

•yt  (/>  Vi 


r-.    CM   CM 


(0 


r^  r~  r^ 

CM  CM  CM 

CM  CM  cu 

^  cm'  cm 

(/>  c/>  ^ 

31  01  31 

3)  31  3) 


(/>   'jO   tA        - 


T3 
O 


C*5   CO   C*5 

CO   CO   00 

-^    n    c^  -X 

CM     Cv^     C\  Z 

^  ^  ^  ^ 

01    CJI    <3)  O 

cr>  31  01  = 
5 


CJ    eg     CM 


Q 
LU 

I- 
Z 
■D 

o 
o 

CO 
Q 
CO 

t 

LL 
LU 

Z 
LU 

CO 

cc 


O 


O 

CO 


z 

CVJ 

Q 

o 

X 
I- 


,0 

O 

o  o 

<yi 

(A  if> 

--    D   0)   ^ 

-<  " 

CM 

C^     TT 

O 

o    c^ 

■c 

^      — 

<0 

CO    to  1 

c 

c  c 

(0 

(B    O 

'■J 

u   o 

X 

'X  -J) 

en 
Q 


T3 

<  (S 

c  Xj 

CD  HI 

)-« 

UJ 


<  fo 

(0.2 
|UJ 


®  0) 

<  c3 

(5  5 

■s  * 


?   CO 

««  ^ 

--\  CO 
-'    UJ 

•*  I 

o5 


<   — 
z  z 


en  c! 
9r^ 


cm  « 

Qi         LJ 


03  CD 

<Q 

£  (B 
CO  > 
m  ■*- 

x:c 
coi^ 


13 

CC 


CO 

O 

o 

a: 


u. 
O 

CO 


z 

LU 

CQ 


1- 
< 


CO 
LU 

I 
I 


< 


2  0 

CD  £ 

>  o 


®  <D 
<  « 

^1 

oiu 
u. 


0) 
<  (0 

««: 
f=UJ 


(O  m  o 

o  c\j  c\j 

O  1/5  o 

rf  CO  CO 


CO  CO  5 

GO   O)   0> 

r~'  <o'  If) 

(A  </>  M 


CM  CVJ  eg 

t^  r--  CO 

N._  N.   Cvl_ 
CO   CO   CO 

in  vn  1- 
co  CO  2 

O)  0>  u> 

CO  CO  in 
w  ^  ^ 


(O  (O   CO 

CO  CO  in 

o  o  ■* 

m  in  »- 

CO  CO  2 

O)  o>  o> 

CO  to'  in 

<A  </»  <A 


O  O  O 

o  o  o 

r-  h-_  !>-•_ 

CO  CO  CO 


•<r  'S-  2 

<3>  0>  0> 

in  iri  in 
<A  M  </> 


CJ>   O)   0> 

m  in  in 

Oi   O)  0)_ 

CO   CO   CO 
CO  «/»  «A 


5 


C3)   CD_ 

in  in  in 

<A  </>  M 


CO  CO  CO 

CO  CO   CO 

C\J  CVJ   C\J_ 

^  ^  w 


rr  ■«»■  ■* 

C33   C31    0> 

in  iri  in 
</>  M  M 


C\J   CM   CM 
CO   CO   CO 

in  in  in 
5  5  5 


■*  2  2 

O)  o)  0> 

in  in  in 


5>UJQ 

'C 


(B 


«  w 

Q.  22  > 


o  o  o 


CVJ   CO   't 


o 

■c 


o  o 

c  c 

CO  CO  to 

c  c  c 

(3)    0}  CD 

U    CJ  u 

CO  CO  CO 


(0 

■5 


(D 

C 

13 

(D 
T3 


0) 

3 


000 

in  in  m 
00  oo_^  00 

5  5  5    -^ 

'      c 

o 
■*  •*  2      " 

0>  O)  O) 

iri  in  in 


10 

<D 

>. 


m 

o 

3 
CO 

> 
■o 
S 
c 

3 

o 

U 

to 

Q 


Federal  Register  '  \'ol.  64,  No.  221  /  Wednesdav.  Xovpmb 


pr  1  -    1  '^99  '  Proposed  Rule.-, 


62: 


Under  all  scenarios,  the  benefits  are 
expected  to  begin  3  years  after  the 
effective  date.  The  3-year  lag  occurs 
because  CHD  is  a  chronic  condition,  so 
a  dietary  change  takes  several  years  to 
begin  to  affect  the  risk  of  CHD.  Under 
Scenario  3.  the  benefits  increase  8  years 
after  the  effective  date.  The  lag  for ' 
Scenario  3  is  the  sum  of  3-vear  lag  for 
health  effects  and  the  5  years  that  FDA 
expects  industry  to  take  to  reformulate 
one-half  of  the  baked  goods  that  can  be 
successfully  reformulated.  Under 
Scenario  2,  the  benefits  increase  10 


years  after  the  effective  date,  with  10 
years  being  the  sum  of  the  3-year  lag  for 
health  effects,  the  5  years  for  industry  to 
reformulate  one-half  of  the  baked  goods 
that  can  be  successfully  reformulated, 
and  2  years  to  reformulate  the  remaining 
half  of  such  baked  goods.  In  the  next 
section,  on  costs,  the  agency  will 
explain  the  assumptions  behind  the  lag 
times  used  to  estimate  the  reformulation 
of  baked  goods. 

D.  Costs 

FDA  has  identified  several  different 
categories  of  costs  that  are  associated 


with  compliance  with  this  proposed 
rule.  Costs  of  the  regulation  include 
testing  costs,  decisionmaking  costs, 
relabeling  costs,  and  reformulation  costs 
(including  inventory  loss).  The  basic 
formula  is  described  in  Figure  2  of  this 
document.  Because  FDA  has  estimated 
benefits  associated  with  a  reduction  in 
trans  fat  consumption  due  to 
reformulation,  the  estimated  costs 
associated  with  reformulation  are 
included  in  Figiire  2. 


Figure  2.— Basic  Formula  for  Cost  Estimation 


Testing  costs  per  product 
Decisionmaking  costs  per  firm 


Reprinting  costs  per  information 
panel 

Relabeling  costs  per  pnncipal  dis- 
play panel 

Reformulation  costs  (including  in- 
ventory loss)  per  product 


X        i  Number  of  products  tested 

X  Number  of  firms  needing  to  test 

their  products 


Number  of  information  panels 
changed 

Number  of  principal  display  pan- 
els cfianged 

Number  of  products  reformulated 


Total  testing  costs 

-»■ 

Total  decisionmaking  costs 

+ 

Total  information  panel  repnnting 
costs 

+ 

Total  relabeling  costs  for  principal 
display  panels 

+ 

Total  reformulation  costs  (includ- 
ing inventory  loss) 

=  Total  costs 


In  this  analysis,  FDA  assumed  that  all 

product  formulations  that  include 
partially  hydrogenated  oil  as  an 
ingredient  will  be  tested  to  determine 
the  quantity  of  trans  fat  (except  for 
margarine  products,  which  are  all 
expected  to  reformulate).  The  costs  are 
described  in  section  VI. 0.2  of  this 
document. 

The  proposed  rule  states  that,  for  all 

products  containing  0  5  g  or  more  of 
trans  fat  per  serving,  the  amount  of 
trans  fat  must  be  added  to  the  amount 
of  saturated  fat  in  the  Nutrition  Facts 
panel  and  the  "oDV  for  saturated  fat 
must  be  adjusted  accordingly.  Also,  the 
adjusted  amount  of  saturated  fat  must  be 
marked  with  an  asterisk,  and  the 
amount  of  trans  fat  must  be  stated  in  a 
footnote  to  explain  the  asterisk.  To 
avoid  listing  trans  fat  in  the  Nutrition 
Facts  panel,  manufacturers  may  choose 
to  reformulate  their  products  so  that 
they  contain  less  than  0.,5  g  trans  fat  per 
serving.  FDA  has  estimated  the  cost  of 
this  decision  to  relabel  or  reformulate 
for  each  affected  firm.  These  costs  are 
described  in  section  VI. D. 3  of  this 
document. 

If  manufacturers  choose  to  relabel 
only  rather  than  reformulate,  the  label 
for  each  package  size  will  need  to  be 
redesigned  and  reprinted.  These  costs 


are  described  in  section  VI, D. 4  of  this 

document. 

If  manufacturers  choose  to 
reformulate  rather  than  relabel  only. 
then  the  new  formulation  for  each 
product  will  need  to  be  developed,  the 
production  process  may  need  to  be 
altered,  new  ingredients  will  need  to  be 
purchased,  and  the  new  product  will 
need  to  be  consumer  tested.  These  costs 
are  described  in  sections  VI. D. 5  and 
VI. D. 6  of  this  document. 

Section  Vl.C.l.b  of  this  document 
describes  four  scenarios  for  the  effects  of 
the  rule.  Scenario  1:  Maximum 
Response,  estimates  the  benefits  of 
totally  eliminating  trans  fats  from  the 
diet.  The  costs  corresponding  to  this 
scenario  have  not  been  estimated 
because  this  scenario  is  not  expected  to 
occur  as  a  result  of  this  rule.  Scenario 
2:  Some  reformulation  and  some 
consumers  change  their  behavior, 
corresponds  to  the  full  long-term  costs 
estimated  in  this  section.  Scenario  4: 
Least  reformulation  and  some 
consumers  change  their  behavior, 
corresponds  to  the  near-term  costs 
estimated  in  this  section  for  testing, 
decisionmaking  costs,  relabeling,  and 
margarine  product  reformulation. 
Scenario  3  is  an  intermediate  scenario 
between  Scenarios  2  and  4.  It  would 
correspond  to  the  costs  for  Scenario  4 


plus  50  percent  of  the  costs  of  the  baked 
product  reformulation  calculated  in 
Scenario  2. 

1.  Products  Affected 

The  proposed  rule  covers  all  food 
products  within  the  jurisdiction  of  the 
FDA.  However,  not  all  FDA-regulated 
products  will  be  affected  by  the 
proposed  rule:  Only  products  that 
contain  0.5  g  or  more  of  trans  fat  per 
serving  will  be  required  to  label  the 
trans  fat  content.  Although  trans  fat 
does  occur  naturally  in  some  product 
groups  such  as  dairy  foods,  it  is  only 
likely  to  be  present  at  levels  at  or  above 
0.5  g  per  serving  in  products  containing 
partially  hydrogenated  oils.  Therefore, 
FDA  identified  the  product  groups  that 
contain  most  of  the  products  that  use 
partially  hydrogenated  oil  as  an 
ingredient. 

These  categories  do  not  cover  all 
products  that  contain  partially 
hydrogenated  oil,  but  they  include  the 
products  likely  to  be  affected  most  by 
this  rule.  Focusing  the  analysis  on  these 
product  groups  allows  FDA  to  use  data 
available  on  product  and  label  content 
that  are  available  only  by  product  group. 
It  should  be  noted,  however,  that  not  all 
of  the  products  in  all  of  these  groups 
contain  partially  hydrogenated  oils. 
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FDA  has  used  data  trum  its  Food 
Label  and  Package  Survey  (FLAPS)  data 
base  to  estimate  the  percentage  of 
products  in  each  product  group  that 
contain  partiallv  hvdrogenated  oils. 
Because  FDA  did  not  consider  the 
FLAPS  data  to  be  sufficiently 
representative  of  the  Cereal  and 
Refrigerated  Spreads  product  groups  for 
the  purpose  of  this  analysis.  FDA  has 


used  an  informal  market  survey  (Ref  flO) 
to  estimate  the  percentage  of  these 
products  that  contain  partially 
hydrogenated  oils.  For  the  Refrigerated 
Spreads,  FDA's  informal  market  survev 
indicates  that  30  percent  of  the 
margarine  products  have  alreadv  been 
reformulated  to  reduce  trans  fat  below 
0.5  g  per  serving,  some  by  removing 
partially  hydrogenated  oil  fmm  the 


products.  Table  7  of  this  document 
shows  the  product  groups  most  affected 
bv  this  proposal  and  the  percentage  and 
number  of  products  in  each  group 
estimated  to  contain  partially 
hvdrogenated  oils.  Throughout  the  cost 
analysis  FDA  has  used  rounded 
estimates  and  has  rounded  the  results  of 
calculations.  The  extent  of  the  rounding 
is  reported  in  the  caption  for  each  table. 


jable  7  —Product  Groups  and  Number  of  Products  Affected  (numbers  are  rounded  to  the  nearest  ten, 

PERCENTAGES  ARE  ROUNDED  TO  THE  NEAREST  5  PERCENT) 


Product  Group 


Frozen  Breakfast  Foods  ^e  g    wattles,  oancakes,  French  toast) 
Cereal  (e  g    f^ot,  ready-to-eat  and  granola  types) 
Baking  Mixes  !e  g..  mixes  for  Dreads,  cakes,  and  cookies) 
Breading  Products  (eg.  Dreading  products  and  croutons) 
Frozen  Baked  Goods  le  g    pies  Dageis.  breads,  and  cookies) 
Refrigerated  Bread  and  Pastnt*  Products  (e.g..  bread  dough  and  sweet  roll 

dougtii 
Breads  le  g    Dread  caKes,  aoughnuts  and  sweet  rolls) 
Crackers 
Cookies 

Baking  Needs  le  g    frosimgs  cnocolate  chips,  and  pie  shells) 
Candy  and  Gum 

Shortenings  and  Ohs  :9  g  ,  lard,  cooking  oils,  and  shortenings) 
Refngerated  Spreads  eg.  butter,  marganne,  and  spreads) 
Chip  Type  Snacks  (e  g    popcorn  pretzels,  potato  and  com  chips  and  rice 

cakes) 
Total 


Number  of  Products 


750 
1,800 
1,460 

940 
1,510 

1,770 

29.960 
1.910 
6.940 
1.530 

14.910 
1,480 
1,290 

10,220 
76.470 


Percent  of  Products 

Containing  Partially 

Hydrogenated  Oil 


Number  of  Products 

Containing  Partially 

Hydrogenated  Oil 


80% 
40% 
75°o 
85% 
50% 

5% 
50% 

100% 
95% 
65°c 
40% 
15°o 
65% 

70% 


600 

720 

1.100 

800 

760 

90 

14.980 

1,910 

6,590 

1,000 

5.960 

220 

840 

7,150 

42,720 

Frozen  BreaW 
Cereal 

Baking  Mixes 
Breading  Proc 
Frozen  Baked 
Refrigerated  E 
Breads 
Crackers 
Cookies 
Baking  Needs 
Candy.  Gum  < 
Shortenings  a 
Refngerated  S 
Chip  Type  Sn 
Total 

'  Estimate  fi 


these  products  would  be  tested  for  trans 
fat  content.  The  Refrigerated  Spreads 
group  is  not  included  because — as  will 
be  explained  below— FDA  expects  all 
margarine  products  to  be  reformulated; 
there  is  therefore  no  reason  to  test 
current  margarine  products.  Research 
Triangle  Institute  (RTI)  collected 
information  on  trans  fat  testing  costs  for 


2,  Testing  Costs 

For  each  of  the  product  groups,  FDA 
used  the  \  C,  Nielsen  Database  of  food 
products  sold  in  grocer.'  stores  with 
annual  sales  of  S2  million  or  more  to 
identify  the  number  of  product 
formulations.  For  the  purpose  of  this 
analysis,  FDA  assiinu'd  that  each  of 

Table  8.-Number  of  Products  Tested  and  Cost  of  Testing  by  Product  Group  (numbers  are  rounded  to  the 

nearest  ten) 


FDA,  The  per  product  cost  of  testing  for 
trans  fat  is  approximately  S200  (Ref,  73), 
Table  8  shows  the  number  of  products 
in  each  product  group  estimated  to 
contain  partially  hydrogenated  oils  and 
the  cost  of  product  testing.  Total  testing 
costs  are  estimated  to  be  about  S8 
million. 


Product  Group 


Number  of  Products 

Containing  Partially 

Hydrogenated  Oil 


Cost  of  Testing  per 
Product 


Cost  of  Testing  per  Group 


Frozen  Breakfast  Foods 

Cereal 

Baking  Mixes 

Breading  Products 

Frozen  Baked  Gooas 

Refrigerated  Bread  and  Pasrry  Products 

Breads 

Crackers 

Cookies 

Baking  Needs 

Candy   Gum  and  Cough  Drops 

Shortenings  and  Qiis 

Chip  Type  Snacks 

Total 


$120,000 
5144,000 
5220,000 
5160,000 
5152,000 
518,000 

52,996,000 
5382,000 

51,318,000 
5200,000 

51,192.000 
544,000 

51,430,000 

58,376,000 


FDA  used  data  from  the  USDA  Food 
C:oniposition  [Data  to  estimate  the 


number  of  products  that,  when  tested, 
are  predicted  to  be  found  to  contain  0,5 


g  or  more  trans  fat  per  serving  (Ref.  40), 
The  USDA  data  base  contains  a  list  of 
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over  200  food  products  that  were 
analyzed  for  trans  fat  content.  Where 
possible.  FDA  has  grouped  the  foods  in 
the  I'SDA  data  base  into  the  identified 
product  groups  and  calculated  the 
percentage  of  the  tested  foods  in  each 
product  group  that  will  be  found  to 
contain  0..5  g  or  more  trans  fat  per 
ser\'ing.  For  some  product  groups,  no 


foods  were  found  in  the  USDA  data  base 
that  contained  partially  hydrogenated 
oil.  Because  these  products  are  similar 
to  products  in  the  Breads  product  group, 
FDA  used  the  percentage  containing  0.5 
g  or  more  irans  fat  from  the  Breads 
product  group  as  a  proxy.  FDA  is  aware 
that  some  margarine  products  in  the 
Refrigerated  .Spreads  product  group 


have  recently  been  reformulated. 
Therefore,  for  this  categoiy,  FDA  used 
an  informal  market  sun-ey  (Ref.  80)  to 
estimate  the  number  of  margarine 
products  containing  0.5  g  or  more  trans 
fat.  Table  9  of  this  document  shows  the 
percentage  of  foods  in  each  product 
group  that  are  estimated  to  contain  0.5 
g  or  more  of  trans  fat. 


Table  9.— Percentage  and  Number  of  Products  Containing  0.5  Gram  (g)  or  More  \rans  Fat  per  Serving 

(NUMBERS  are  ROUNDED  TO  THE  NEAREST  TEN) 


Percentage  of  Prod- 

Product Group 

Number  of  Products 

Containing  Partially 

Hydrogenated  Oil 

ucts  Containing  Par- 
tially Hydrogenated 
Oil  Also  Containing 
0  5  g  or  More  Trans 
Fat  per  Serving 

Number  of  Products 

Containing  0.5  g  or 

More  Trans  Fat  per 

Serving 

Frozen  Breakfast  Foods 

600 

70%' 

420 

Cereal 

720 

40% 

290 

Baking  Mixes 

1,100 

70%1 

770 

Breading  Products 

800 

70%i 

seo 

Frozen  Baked  Goods 

760 

70%^ 

530 

Refrigerated  Bread  and  Pastry  Products 

90 

70%' 

60 

Breads 

14,980 

70% 

10,490 

Crackers 

1,910 

100% 

1,910 

Cookies 

6,590' 

100% 

6,590 

Baking  Needs 

1,000 

100% 

1,000 

Candy.  Gum  and  Cough  Drops 

5,960 

70% 

4,170 

Shortenings  and  Oils 

220 

80% 

180 

RefngerateO  Spreads 

840 

80% 

670 

Chip  Type  Snacks 

7,150 

60% 

4,290 

Total 

42,720 

31,930 

Estimate  from  the  breads  product  group  used  as  a  proxy. 


ED  TO  THE 


3  Decisionmaking  Costs 

To  complv  with  this  rule,  firms  will 
need  to  gain  an  understanding  of  the 
policy  of  the  regulation,  interpret  that 
policy  for  their  products,  and  determine 
the  scope  and  coverage  through 
analytical  testing.  Those  firms  that 
determine  through  testing  that  they  are 
making  products  that  contain  0.5  g  or 
more  of  trans  fat  per  serving  will  need 
to  determine  the  options  they  have  for 
compliance,  gather  information  on  th*^ 
implications  of  each  option,  and  decide 
whether  to  only  relabel  or  to  reformulate 
these  products.  The  costs  of  all  these 
decisionmaking  ac;tivities  are  the 
decisionmaking  costs  of  the  rule. 

Several  factors  affect  the  size  of 
decisionmaking  costs,  including  the 
complexity  of  the  regulation,  the 
number  of  distinct  products  affected, 
the  size  of  the  firm,  and  the  length  of  the 
compliance  period.  This  proposal 
involves  analytical  testing  and  product 
reformulation,  and,  therefore, 
compliance  with  it  demands  significant 
decisionmaking  effort.  The  more 
products  that  a  firm  makes  that  are 


affected  by  a  regulation,  the  greater  the 
decisionmaking  effort  needed  to 
determine  the  compliance  strategy  of 
the  firm.  These  factors  largely  explain 
why  large  firms  typically  have  higher 
decisionmaking  costs  than  do  small 
firms.  An  additional  factor  relating  to 
firm  size  is  that  large  firms  typically 
have  more  complex  (and  costly) 
decisionmaking  processes  than  do  small 
firms.  Finally,  longer  compliance 
period.s  (the  length  of  time  between  the 
publication  of  the  final  rule  and  the 
effective  date  of  the  regulation)  reduce 
decisionmaking  costs,  because  there  is 
less  need  for  overtime  and  for  the 
rescheduling  of  planned  activities. 
Within  the  t:ompliance  periods 
considered,  a  doubling  of  the 
compliance  period  cuts  decisionmaking 
costs  in  half.  The  estimate  of 
decisionmaking  costs  presented  here  is 
based  on  a  2-year  compliance  period. 

For  the  purpose  of  this  analysis.  FDA 
assumes  that  each  of  the  firms  that  make 
products  containing  0.5  g  ox  more  trans 
fat  per  serving  will  bear  decisionmaking 
costs  for  a  complex  regulation 


To  estimate  the  number  of  these  finns, 
FDA  estimated  the  total  number  of  firms 
that  make  foods  in  each  product  group. 
Next,  FDA  estimated  the  percentage  of 
these  firms  (by  group  product)  that 
make  foods  containing  0.5  g  or  more 
trans  fat  per  serving.  FDA  expects  these 
firms  to  bear  decisiomnaking  costs  for 
compliance  with  this  rule. 

Precise  data  are  not  available  on  the 
number  of  firms  that  make  foods  for 
each  product  group.  Instead.  FDA  has 
used  data  from  Dun  and  Bradstreet 
Market  Identifiers  to  estimate  the 
number  of  firms  making  food  in  each 
Standard  Industry  Classification  (SIC) 
most  closely  related  to  each  product 
group.  Table  10  shows  each  product 
group  along  with  the  SIC  code  that  most 
closely  corresponds  to  each  product 
group.  It  also  shows  the  number  of  small 
and  large  firms  producing  food  in  each 
category'.  FDA  has  used  the  Small 
Business  Administration  (SBA) 
guidelines  to  define  small  businesses  in 
each  SIC.  Unless  otherwise  noted,  a 
small  business  is  defined  as  one  having 
500  or  fewer  employees. 
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Table  10  —Number  of  Firms  Making  Products  in  Each  Product  Group  (numbers  are  rounded  to  the  nearest 

TEN) 


Product  Group 

Dun  &  Bradstreet  Market 
Identifier  SIC 

Number  of  Small 
Firms 

Number  of  Large 
Firms 

Total  Number  of 
Firms 

Frozen  Breakfast  Foods 

20389901.20389904, 
20389910 

10 

10 

20 

Cereal 

2043 

60' 

10 

70 

Baking  Mixes 

204103 

40 

20 

60 

Breading  Producis  F-'ozen  Baked  Goods.  Re- 

2051 

3,000 

1.340 

4,340 

fngerated  Bread  and  Pastry  Products, 

Breads 

Crackers  CooKies 

2052 

6602 

280 

940 

Baking  Needs   Candy   Gum,  and  Cough  Drops 

206499 

430 

20 

450 

Shortenings  and  Oils.  Refrigerated  Soreads 

207901 ,  207902,  207999 

802 

20 

100 

Chip  Type  Snacks 

2096 

320 

90 

410 

Total 

4,600 

1.790 

6,390 

'  Small  business  is  defined  as  1,000  employees  or  fewer. 

-'  Small  business  is  defined  as  750  employees  or  fewer. 


FDA  has  information  on  the 
percentaoe  uf  products  in  each  product 
group  that  i  nnt.im  ii  .t  g  or  more  of  trans 
fat,  but  It  dofs  nut  have  information  on 
the  pon  ciitau''   'f  firms  in  each  category 
that  make  -^ui  h  products.  To  estimate 
the  number  of  firms  affected  by  the  rule. 
FD.'^  assumed  that  when  a  small 
perf:enta^e  of  products  contain  0.5  g  or 
more  trans  fat  per  serving,  then  a 
proportionally  smaller  percentage  of 
firms  are  maknii;  such  products. 
Conv^»rselv.  when  a  large  percentage  of 
prnduc:ts  m  .\  [iroduct  group  contain  0.5 
g  or  more  trans  fat  per  serving,  then  a 
proportionallv  larger  percentage  of  firms 
are  makint^  such  products.  In  other 


words.  FDA  assumed  that  individual 
firms  are  more  likely  to  make  products 
that  are  similar  in  composition  to  the 
preponderance  of  products  on  the 
market  and  less  likely  to  make  products 
that  are  different  in  composition. 
To  translate  the  estimate  of  the 
percentage  of  products  that  contain  0.5 
g  or  more  of  trans  fat  into  an  estimate 
of  the  percentage  of  firms  making  such 
products,  FDA  has  used  the  cumulative 
normal  distribution  with  a  mean  of  0.5 
and  a  standard  deviation  of  0.2. 
Graphically,  this  relationship  is  slightlv 
S-shaped  (a  standard  dev  iation  larger 
than  0.2  would  yield  a  more 
pronounced  S-shape).  Using  a  mean  of 
0.5  yields  the  result  that  when  50 


Table  11.— Percentage  and  Number  of  Firms  by  Size  Making  Products 
trans  Fat  per  Serving  (numbers  are  rounded  to  the  nearest  ten.  percentages 


percent  f)f  the  products  contain  0.5  g  or 
more  trans  fat  per  serving,  then  50 
percent  of  the  firms  are  estimated  to  be 
making  such  products. 

Where  FDA  combined  different 
product  groups  to  fit  within  a  single 
SIC,  it  averaged  the  percentages  of 
products  with  05  g  or  more  trans  fat  per 
serving  in  the  product  group.  Table  1 1 
of  this  document  shows  the  percentage 
and  number  of  firms  by  size  in  each  SIC 
estimated  to  make  products  containing 
0.5  g  or  more  trans  fat  per  serving.  FDA 
assumed  that  small  firms  are  just  as 
likely  to  make  products  containing  0.5 
g  or  more  frrj;7.s  fat  per  serving  as  large 
firms  are. 

Containing  0.5  Gram  (g)  or  More 
are  rounded  to  the  nearest  5  percent) 


Dun  &  Bradstree;  Market  Identifier  SIC 


20389901.04,10 

2043 

204103 

2051 

2052 

206499 

207901  02  99 

2096 

Total 


Percentage  of  Prod- 
ucts Containing  0.5 
g  or  More  trans  Fat 
per  Serving 


Percentage  of  Firms 

Making  Products 

Containing  0,5  g  or 

More  trans  Fat  per 

Sen/ing 


Number  of  Small 
Firms  Making  Prod- 
ucts Containing  0  5 
g  or  More  Trans  Fat 
per  Serving 


Number  of  Large 
Firms  Making  Prod- 
ucts Containing  0,5 
g  or  More  Trans  Fat 
per  Serving 


60°o 
5% 
60°o 
15% 
100% 
1 5% 
50°o 
30°o 


10 

0 

20 

450 

660 

60 

40 

100 

1,340 


10 

0 

10 

200 

280 

0 

10 

30 

540 


Dun  &  Brad! 


Total  dec 
are  estimate 

4.  Relabelin 


FDA  used  the  Food  Labeling  Cost 
Model  developed  hv  RTl  for  the  NLEA 
rules  to  estmiate  the  per  firm 
decisionmaking  costs  borne  bv  firms  for 
this  rule  (Ref  74).  FDA  did  not  directly 
apply  the  RTI  model  of  costs.  Instead, 
the  agenc:v  assumed  that  the 
decisionmaking  costs  per  firm  for  the 


proposed  rule  would  be  similar  in 
magnitude — although  not  identical  in 
detail — to  the  administrative  costs  per 
firm  in  the  RTI  model.  In  other  words. 
the  agency  assumed  that  the  level  of 
effort  but  not  the  decisions  involved 
were  the  same  for  the  firms  affected  by 
the  proposed  rule  and  the  firms  in  the 


RTI  model.  FDA  estimates  the 
decisionmaking  costs  to  be  S3, 500  for  a 
small  firm  and  S25.000  for  a  large  firm. 
Table  12  of  this  document  shows  the 
estimated  decisionmaking  costs  for  the 
rule. 
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Table  12  ~Pe=^cen^age  and  Number  of  Firms  bv  Size  Mak:ng  Products  Containing  C  ~ 
tran»  Fat  per  Serving  (numbers  are  rounded  to  the  nearest  ten) 


jRAM  (g)  op  More 


D.,.n  &  Bradstreet  Market  Identifier 
SIC 


Number  of  Small 
Firms  Making  Prod- 
ucts Containing  0.5 
g  or  More  trans  Fat 


Number  of  Large 
Firms  Making  Prod- 
ucts Containing  0.5 
g  or  More  trans  Fat 


Decisionmaking  Cost  for 
Small  Firms  per  SIC 


Decisionmaking  Cost  for 
Large  Firms  per  SIC 


per  Serving 

per  Serving 

20389901.04,10 

10 

10 

S35,000 

$250,000 

2043 

0 

0 

$0 

$0 

204103 

20 

10 

$70,000 

$250,000 

2051 

450 

200 

$1,575,000 

$5,000,000 

2052 

660 

280 

$2,310,000 

$7,000,000 

206499 

60 

0 

S21 0.000 

$0 

207901.02.99 

40 

10 

$140,000 

$250,000 

2096 

100 

30     > 

$350,000 

$750,000 

Total 

1,340 

540 

$4,690,000 

$13,500,000 

Total  decisionmaking  costs  of  the  rule 
are  estimated  to  be  about  S18  million. 

4   Relabeling  Costs 

The  two  areas  of  a  product's  label  that 
may  be  changed  are:  (1)  The  information 
panel  (to  alter  the  saturated  fat  line  and 
add  the  footnote  to  the  nutrition  label  or 
to  change  the  list  of  ingredients),  and  (2) 
the  principal  display  panel  (to  remove 
claims).  Each  firm  must  choose  whether 
to  change  only  the  labels  of  existing 
products  to  reflect  the  proposed  changes 
or  to  reformulate  products  to  reduce  or 
eliminate  trans  fat  and  relabel  the 
reformulated  products  appropriately.  If 
a  firm  chooses  to  reformulate  a  product, 
it  will  have  to  change  the  product's 
ingredient  list.  Therefore,  regardless  of 
how  a  firm  chooses  to  comply  with  this 
rule,  all  labels  of  all  products  currently 
containing  0.5  g  or  more  of  trails  fat  will 
have  to  be  changed  to  reflect  changes  in 
either  the  Nutrition  Facts  panel  or  the 


ingredient  list  or  both.  The  cost  to 
change  the  Nutrition  Facts  panel  is 
equivalent  to  the  cost  to  change  the 
ingredient  list. 

a.  Changes  to  the  information 
panel.  The  number  of  labels  that  will  be 
changed  is  greater  than  the  number  of 
products  that  contain  0.5  g  or  more 
trans  fat  because  product  formulations 
come  in  various-sized  packages.  For 
example,  for  a  cracker  product  that 
contains  0.5  g  or  more  trans  fat  per 
serving  and  that  is  sold  in  3  different- 
sized  packages,  the  labels  of  each  of  the 
3  packages  must  be  changed. 

For  each  of  the  product  groups,  FDA 
used  the  A.  C.  Nielsen  Database  of  food 
products  sold  in  grocen,'  stores  with 
annual  sales  of  $2  million  or  more  to 
identify  the  number  of  food  labels. 
Using  this  data  base  for  each  product 
group.  FDA  has  calculated  the  ratio  of 
the  number  of  labels  stockkeeping  units 
(SKU's)  to  the  number  of  products.  FDA 


then  multiplied  the  number  of  products 
estimated  to  contain  0.5  g  or  more  trans 
fat  per  serving  with  this  SKU/product 
ratio  to  estimate  the  number  of  labels 
that  will  be  changed. 

FDA  has  based  its  estimate  of  the  cost 
of  changing  each  information  panel  on 
the  expectation  of  a  three-color  change 
and  a  2-year  compliance  period.  The 
cost  of  changing  labels  varies  across 
product  groups  because  the  type  of 
package  and  label  varies.  For  example, 
if  the  label  is  attached  to  the  package, 
the  cost  of  the  label  change  is  less  than 
if  the  label  is  an  integrated  part  of  the 
package.  With  a  2-year  compliance 
period,  there  should  be  no  label 
inventory  loss. 

Table  13  of  this  document  shows  the 
estimated  number  of  labels  to  be 
changed  in  each  product  group  and  the 
cost  of  the  label  change.  Total 
information  panel  relabeling  costs  are 
estimated  to  be  about  $30  million. 


Table  13  —Number  of  Information  Panels  Changed  and  Cost  of  Reprinting  (numbers  are  rounded  to  the 

nearest  ten,  dollars  are  rounded  to  the  nearest  hundred) 


Number  of  SKU's^ 

Product  Group 

for  Products  Con- 
taining 0,5  gram  or 

Reprinting  Cost  per 
SKU 

Reprinting  Cost  per  Product 
Group 

More  Trans  Fat  per 

Serving 

Frozen  Breakfast  Foods 

460 

$1 .000 

$460,000 

Cerea 

370 

$02 

$0 

Baking  Mixes 

880 

$300 

$264,000 

Bread'ng  Products 

0 

$1,300 

$0 

Frozen  Baked  Gooas 

620 

$1,300 

$806,000 

Refrigerated  Breao  and  Pastry  Products 

70 

$1 ,300 

$91,000 

Breads 

12,800 

$1 ,300 

$16,640,000 

Crackers 

2,270 

$500 

$1,135,000 

Cookies 

8,170 

$500 

$4,085,000 

Baking  Needs 

1,150 

$800 

$920,000 

Candy.  Gum,  ana  Cough  Drops 

5.340 

$800 

$4,272,000 

Shortenings  and  Oils 

280 

$100 

$28,000 

Refrigerated  Spreads 

730 

$100 

$73,000 

Chip  Type  SnacKS 

5,530 

$200 

$1,106,000 

Total 

38.670 

$29,880,000 

■  Stockkeeping  u'^'ts 
Cereai  product  atseis  are  cnanged  so  frequently  tfiat  tfie  reprinting  cost  of  changing  an  information  panel  witti  a  three-color  change  and  a  2- 

year  comphance  oenod  amounts  to  a  cos'  cf  less  than  $50  per  SKU. 
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b.  Changf's  to  pnnripul  tii^plav  panel. 
In  addition  to  changt's  that  will  be 
required  to  change  the  Nutrition  Facts 
panel  or  to  change  the  ingredient 
statement,  there  will  be  label  changes 
required  for  a  smaller  number  of 
products  because  of  the  loss  of  nutrient 
content  claims  about  saturated  fat  or 
cholesterol.  These  changes  are  likely  to 
involve  changes  to  the  principal  display 
panel  and  other  marketing-related 
labeling.  FD.A  assumed  that  claims  in 
the  Refrigerated  Spread  product  group 
are  on  margarine  products  that  will  be 
reformulated  Therefore,  claims  on  these 
products  will  not  be  affected.  Costs  to 
make  these  changes  are  related  to  both 
costs  per  SKU  (Table  14  of  this 
document)  and  costs  per  firm  {Table  15 
of  this  doc;ument). 

The  types  of  claims  affected  by  this 
proposal  are  low  and  reduced  saturated 
fat  claims:  cholesterol  free,  low 
cholesterol,  and  reduced  cholesterol 
claims;  lean  and  extra  lean  claims; 
healthy  claims;  and  four  health  claims 
with  established  qualifying  levels  of 
saturated  fat  as  follows:  (1)  Fat  and  the 
risk  of  cancer  (through  the  saturated  fat 
criterion  for  extra  lean,  §  101.73);  (2) 
dietarv  saturated  fat  and  cholesterol  and 
the  risk  of  coronar\  heart  disease 
(*»  101,75);  (3)  fruits,  vegetables,  and 
grain  products  that  contain  fiber  and  the 
risk  of  coronary  heart  disease  (§  101.77); 


and  (4)  soluble  fiber  horn  certain  grains 
and  the  risk  of  coronarv  heart  disease 
(§  101.81).  The  cost  estimate  in  this 
section  only  refers  to  the  effects  of  this 
proposal  on  the  relevant  saturated  fat 
and  cholesterol  claims  FDA  does  not 
have  sufficient  information  on  the 
number  of  SKU's  with  the  lean,  extra 
lean,  or  healthy  claims  or  the  four 
health  claims  to  include  them  in  this 
analysis.  FDA  believes  that  not 
including  these  costs  does  not  result  in 
a  serious  underestimation  of  the  costs  of 
this  proposal  and  requests  comments  on 
this  issue. 

To  determine  the  number  of  SKU's 
with  affected  claims.  FDA  multiplied 
the  number  of  products  in  each  product 
group  with  such  saturated  fat  or 
cholesterol  claims  by  the  percentage  of 
products  in  the  product  group  estimated 
to  have  0.5  g  or  more  truns  fat  per 
serving.  FDA  then  multiplied  the  result 
by  the  SKU/product  ratio  for  the 
product  group. 

FDA  does  not  have  information  to 
estimate  the  percentage  of  existing 
saturated  fat  and  cholesterol  claims  that 
could  not  continue  to  be  made  under 
this  proposal.  For  the  purpose  of  this 
analysis,  FDA  assumed  that  50  percent 
of  these  claims  would  he  lost.  That  a 
significant  portion  of  claims  would  be 
lost  is  reasonable,  because  producers  are 
likely  to  be  making  claims  on  many 


products  that  are  nutritionalh'  very  near 
the  qualifying  limit  for  the  claim.  More 
stringent  qualifying  levels  for  the  claims 
are  likely  to  affect  the  presumably  large 
percentage  of  products  that  are  clustered 
close  to  the  existing  qualifying  levels. 
FDA's  assumptions  yield  an  estimate 
that  less  than  eight  percent  ((2.990  - 
38,670)  X  100)  of  the  number  of  SKUs 
for  products  containing  0.5  g  or  more 
trans  fat  per  serving  will  have  changes 
to  the  principal  display  panel. 

Several  factors  determine  the  cost  of 
relabeling  for  claim  changes.  There  are 
costs  for  market  testing  of  a  new  design 
for  the  principal  display  panel  to 
replace  the  design  of  the  panel  that  had 
been  previously  accepted  in  the  market 
when  the  product  was  able  to  bear  the 
claim.  There  are  costs  for  redesign  and 
reprinting  of  the  principal  display 
panel.  There  are  also  costs  for 
administrative  activities  associated  with 
removing  the  claim  from  all  marketing 
and  labeling. 

FDA  has  used  the  RT!  Labeling  Model 
to  estimate  the  per  SKL;  redesign  and 
printing  costs  associated  with  the 
change  in  the  principal  display  panel. 
Table  14  of  this  document  shows  the 
number  of  SKUs  estimated  to  need 
changes  in  the  principal  display  panel 
and  the  redesign  and  printing  costs  of 
such  changes. 


Table  14  —Number  of  Principal  Display  Panels  Changed  and  Cost  of  Redesign  and  Reprinting  (numbers  are 

rounded  to  the  nearest  ten) 


Product  Group 

Number  of  SKU's^ 
Changed  for  Claims 

Cost  per  SKU 

Cost  per  Product  Group 

Frozen  Breakfast  Foods 

40 

$1,900 

$76,000 

Cereal 

40 

SO 

$0 

Baking  Mixes 

30 

S600 

$18,000 

Breading  Products 

0 

S2.500 

$0 

Frozen  Baked  Goods 

40 

$2,500 

$100,000 

Refrigerated  Bread  and  Pastry  Products 

0 

$2,500 

$0 

Breads 

640 

$2,500 

$1,600,000 

Crackers 

590 

$800 

$472,000 

Cookies 

1.350 

$800 

$1,080,000 

Baking  Needs 

20 

$1,500 

$30,000 

Candy,  Gum   and  Cough  Drops 

0 

$1,500 

$0 

Shortenings  and  Oils 

20 

$100 

$2,000 

Chip  Type  Snacks 

220 

$300 

$66,000 

Total 

2,990 

$3,444,000 

TABLE  15.- 
ACTIVITIES  ( 


'  Stockkeeping  units. 


F'D.A  .idapted  information  from  the 
RTI  labeling  mi)d<>l  to  ■■stimate  the 
additional  i  o^ts  associated  with 
changing  principal  display  panels. 
These  additional  costs  consist  of  market 
testing  costs  and  marketing 
administrative  costs   FD.\  estimates 
market  testing  costs — the  costs  of 
employee  taste  panels,  consumer  focus 
groups,  and  other  marketing  tests — to  be 
$2,000  per  product  for  small  firms  and 


$23,500  per  product  for  large  firms. 
Marketing  administrative  costs  include 
planning  the  change  to  a  new  label. 
making  decisions  about  the  appearance 
of  the  new  principal  display  panel,  and 
monitoring  the  marketing  tests.  The 
agency  did  not  have  direct  estimates  of 
these  administrative  marketing  costs  per 
product,  but  industry  sources  have 
asserted  that  these  costs  are  at  least  as 
large  as  the  market  testing  costs.  The 


agency  assumed  that  marketing 
administrative  costs  per  product  would 
be  about  the  same  as  the  administrative 
costs  per  firm  associated  with  a  complex 
labeling  rule  in  the  RTI  labeling  model 
because  the  amounts  of  effort  were 
similar.  The  estimates  of  marketing 
administrative  costs  are  S3. 500  per 
product  for  small  firms  and  S25.000  per 
product  for  large  firms.  FDA,  therefore 
estimates  the  total  cost  per  product  of 
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<  h.inging  a  principal  display  panel  to  be 
S5  500  for  small  firms  and  S4H.500  for 
larpp  firms  Th€»  estimates  for  these  costs 
ir<'  applied  per  product  as  a  weighted 
d\  (^rage  based  on  the  percentage  of 
products  made  by  small  and  large  firms 
taken  from  the  Enhanced  Establishment 
Database  oi  FDA-inspected  firms 
developed  by  RTI  (Ref.  73). 


Table  15  of  this  document  shows  the 
number  of  products  estimated  to  need 
changes  in  the  principal  display  panel 
and  the  cost  of  market  testing  and 
administrative  activity.  Total  principal 
display  panel  relabeling  costs  are 
estimated  to  be  about  S43  million  ($3 
million  for  redesign  and  printing  plus 
S40  million  for  market  testing  and 


administrative  activity).  These  costs  do 
not  include  the  cost  to  producers  of  the 
lost  value  of  the  firm-specific  capital 
developed  by  marketing  under  existing 
claims  or  the  cost  to  consumers  of 
searching  for  and  switching  to  new 
products.  — 


Table  15.— Number  of  Principal  Display  Panels  Changed  and  Cost  of  Marketing  Changes  and  Administrative 
Activities  (number  of  products  are  rounded  to  the  nearest  ten,  dollars  rounded  to  the  nearest  thousand) 


Product  Group 

Number  of  Products 
Changed  for  Claims 

Average  Cost  per 
Product 

Cost  per  Product  Group 

Frozen  Breaktast  Foods 

40 

$20,000 

S800.000 

Cereal 

30 

$19,000 

S570.000 

Baking  Mixes 

30 

$16,000 

S480.000 

Breading  Products 

0 

$14,000 

$0 

Frozen  Baked  Goods 

30 

$14,000 

$420,000 

Refrigerated  Bread  and  Pastry  Products 

0 

$14,000 

$0 

Breads 

520 

$14,000 

$7,280,000 

Crackers 

500 

$17,000 

$8,500,000 

Cookies 

1.090 

$17,000 

318.530,000 

Baking  Needs 

20 

$14,000 

$280,000 

Canay,  Gum.  and  Cough  Drops 

0 

$14,000 

SO 

Shortenings  and  Oils 

10 

$17,000 

5170,000 

Chip  Type  Snacks 

170 

$15,000 

$2,550,000 

Total 

2,440 

$39,580,000 

^^BERS  ARE 


.5.  Margarine  Reformulation  Costs 

The  proposal  states  that  if  a  product 
contains  0.5  g  or  more  trans  fat,  then  its 
label  must  meet  certain  requirements. 
Manufacturers  may  comply  with  this 
rule  in  either  of  two  ways:  (1)  Relabel 
the  product  so  that  it  complies  with  the 
rule,  or  (2)  reformulate  the  product  so 
that  it  contains  less  than  0.5  g  of  trans 
fat  and  will  not  be  affected  by  the  rule. 
When  manufacturers  are  faced  with 
reporting  morf^  saturated  fat  than 
prcviouslv  reported,  as  well  as  revealing 
the  presence  of  trans  fat  that  consumers 
had  not  previously  realized  was  present, 
reformulation  is  a  likely  response  to 
a\oid  the  reduc:ed  demand  for  products 
with  labeled  trans  fat.  Therefore,  FDA 
has  estimated  the  costs  of  both  of  these 
compliance  choices. 

FDA  assumes  that  producers  will 
decide  whether  or  not  to  reformulate  on 
a  product-by-product  basi.s.  They  will 
choose  to  reformulate  when  the 
expected  private  benefits  minus  the 
expected  pri\-ate  costs  of  reformulating 
the  product  exceed  the  expected  private 
benefits  minus  expected  private  costs  of 
just  relabeling  the  product.  In  other 
\vords.  if  a  product  is  expected  to  lose 
market  share  because  of  the  new 
disclosure,  then  manufacturers  must 
compare  lost  sales  to  the  cost  of 
reformulation. 

FDA  expects  that,  in  the  near  term, 
manufacturers  will  reformulate  all 
margarine  products  containing  0.5  g  or 
more  of  trans  fat  per  serving  in  response 


to  this  rule.  The  following  five  pieces  of 
information  support  this  expectation. 
First,  in  Germany  and  some  other 
European  countries,  the  actual, 
demonstrated  market  response  to 
consumer  concern  about  trans  fat  is  that 
all  margarine  products  have  been 
reformulated  to  eliminate  trans  fat. 
Second,  many  people  who  currently 
consume  margarine  products  are  likely 
to  do  so  to  consume  less  saturated  fat 
than  is  in  butter.  Because  the  rule  would 
raise  the  reported  amount  of  saturated 
fat  on  any  unreformulated  margarine 
products,  these  margarine  consumers 
are  likely  to  search  for  margarine 
products  with  lower  levels  of  reported 
saturated  fat.  Third,  publicity  of  the 
issue  by  consumer  groups  has 
highlighted  margarine  as  a  source  of 
trans  fat  and  has  given  prominent 
attention  to  reformulated  margarine 
products.  As  more  margarine  products 
are  reformulated,  the  emphasis  of 
publicity  by  consumer  groups  will 
probably  shift  to  calling  attention  to  any 
remaining  margarine  products  that  do 
not  reformulate.  Fourth,  information 
from  RTI  indicates  that  producers  of 
margarine  know  more  about  the 
reformulation  of  margarine  products 
than  producers  of  other  products  know 
about  the  reformulation  of  those 
products  and  that,  on  iht  whole,  U.S. 
margarine  producers  plan  to  reformulate 
to  eliminate  trans  fat  (Ref.  73).  Fifth,  by 
an  informal  market  survey  (Ref.  80), 
FDA  estimates  that  30  percent  of 


margarine  products  in  the  United  States 
have  already,  before  publication  of  this 
proposal,  been  reformulated  to 
eliminate  trans  fat. 

For  this  analysis,  FDA  estimates  that 
this  rule  will  result  in  the  reformulation 
of  all  670  remaining  margarine  products 
that  contain  trans  fat  to  reduce  trans  fat 
below  0.5  g  per  serving  within  a  2-year 
compliance  period. 

The  reformulation  of  food  products  is 
a  very  costly  process.  Although  the 
process  is  likely  to  vary  from  company 
to  company,  the  following  provides  a 
description  of  a  typical  process.  FDA 
requests  information  on  processes 
different  from  that  described  here.  First, 
management,  in  conjunction  with 
research  and  development,  must 
determine  which  products  are  the  best 
candidates  to  be  reformulated.  Next, 
laboratories  (either  in-house  or  out- 
source) are  used  to  develop  a  new 
formula  with  acceptable  characteristics 
for  consumers.  Then,  an  investigation 
must  be  made  to  determine  that  the  new 
ingredients  are  available  in  sufficient 
quantity  and  at  an  acceptable  price. 
Also,  in  the  case  of  food  additives,  it 
may  be  necessary  to  determine  that  the 
new  ingredients  are  approved  for  use  in 
the  food  being  reformulated.  It  may  also 
be  necessary  to  find  a  source  for  new 
equipment.  If  all  of  these  activities  do 
not  rule  out  a  new  formulation,  then  a 
test  kitchen  is  used  to  make  the  product 
in  small  batches.  In  the  test  kitchen. 
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som>'  n*'\\  formulations  will  be  rejected 
and  nthcrs  will  be  improved. 

Those  new  formulations  that  are 
found  ,i(  (  •■ptable  in  the  test  kitchen  are 
then  tt'stod  in  a  pilot  plant.  The 
difference  between  the  test  kitchen  and 
the  pilot  plant  can  be  dramatic. 
Formulations  that  work  well  in  small 
batches  mav  he  totally  unacceptable 
when  produced  on  a  large  scale.  If  tests- 
at  the  pilot  plant  go  well,  then  trials  of 
the  new  formulation  begin  at  actual, 
full-scale  processing  plants.  A  crucial 
issue  for  large-scale,  commercial 
production  is  whether  e.xisting 
equipment  is  adaptable  to  the  new 
product  formulation.  After  all  of  these 
stages,  if  a  new  formulation  is 
acceptable  for  large-scale,  commercial 
production,  then  there  are  costs  of  label 
redesign,  marketing,  management  and 
employee  training,  the  purchase  of  new 
ingredients,  and  some  inventon,'  loss  of 
either  old  labels  or  old  ingredients 
(because  the  labels  must  match  the 
ingredients)  This  entire  process  is  time- 
intensive,  taking  about  1  year,  on 
average  In  general,  large  firms  will  have 
the  capacity  to  perform  all  of  these  steps 
in-house.  whereas  small  firms  will 
contract  out  most  of  them.  Nevertheless, 
on  a  per  product  basis,  the  process  is  the 
same  for  large  and  small  firms. 

FDA  has  made  an  estimate  of  the  cost 
of  reformulation  based  on  information 
on  the  cost  of  reformulating  tortilla 
chips  supplied  b\  industry'  (Ref.  78). 
The  costs  of  reformulation  are  divided 
into  three  c;ategorics:  (a)  Formulation 
development  and  testing  costs,  (b) 
inventor\'  loss,  and  (c)  ingredient  costs. 
As  described  in  the  following  sections, 
the  total  cost  of  margarine  reformulation 
because  of  this  rule  is  estimated  to  be 
S.302  million. 

a.  Formulation  development  and 
testing  costs.  The  formulation 
development  process  is  estimated  to 
require  approximately  5,000  hours  of 
professional  time  (product  scientists, 
sensory  scientists,  analytical  chemists, 
manufacturing  engineers,  and  quality 
control  scientists)  at  S30  per  hour  per 
product.  This  estimate  of  labor  time  mav 
be  low.  It  assumes  that  the  first  attempt 
at  reformulation  is  fully  successful. 
Additionallv.  there  are  operating 
expenses  for  the  laboratories,  the  pilot 
plants,  and  the  switchover  and^retooling 
of  manufacturing  plants.  Finally,  there 
are  costs  for  market  testing  to  determine 
that  the  new  formulation  is  acceptable 
to  consumers  for  the  entire  shelf  life  of 
the  product  The  shelf-life  issue  has  a 
significant  imjiact  on  the  amount  of 
time  required  to  market  a  new 


formulation.  For  example,  if  a  product 
has  a  shelf  life  of  2  years,  then  a  new 
formulation  for  the  product  cannot  be 
approved  for  production  until  the  new 
formulation  has  been  shelved  for  2 
years.  Table  16  of  this  document  shows 
the  estimated  per  product  formulation 
development  and  testing  costs.  FDA 
considers  these  estimates  to  be 
uncertain  because  of  the  limited  amount 
of  information  available  at  this  time  and 
requests  comment  on  the  cost  of 
reformulation  on  a  product  specific 
basis. 

Table  16.— Formulation  Develop- 
ment AND  Testing  Costs  per 
Product 


Category 

Cost 

Professional  Labor 

(5,000  hours  at 

$30  per  tiour) 

$150,000 

Development  Facil- 

ity Operation 

$190,000 

Market  Testing 

$100,000 

Total 

$440,000 

The  total  cost  of  formulation 
development  and  testing  for  the  670 
mau-garine  products  that  would  be 
reformulated  near-term  because  of  this 
rule  is  $295  million. 

b.  Inventory  loss.  A  loss  of  inventory 
of  either  labels  for  the  old  formulation 
or  ingredients  that  are  not  included  in 
the  new  formulation  is  expected.  The 
loss  of  label  inventory  can  be  reduced 
to  zero  with  a  long  enough  compliance 
period.  However,  the  reformulation  of  a 
product  requires  a  simultaneous  change 
of  ingredients  and  labels.  Because  both 
ingredients  and  labels  must  be  ordered 
months  in  advance,  it  is  difficult  to 
order  the  amount  of  ingredients  and 
labels  such  that  both  are  used  up 
completely  in  the  same  package. 

The  actual  cost  of  inventory  loss 
depends  on  how  closely  producers  are 
able  to  coordinate  the  use  of  ingredients 
and  labels  and  on  the  cost  of  disposing 
of  the  surplus  ingredients  or  labels.  FDA 
assumed  a  fixed  amount  of  Si  0.000  per 
SKU  for  this  cost.  The  total  t;ost  of 
inventory  loss  for  the  730  margarine 
SKU's  that  will  be  reformulated  because 
of  this  rule  is  $7  million. 

c.  Ingredient  costs.  For  margarine 
reformulation,  FDA  has  estimated  no 
increase  in  ingredient  costs,  because  the 
price  of  reformulated  margarine 
products  that  are  already  on  the  market 
is  no  higher  than  the  price  of  margarine 
products  containing  0.5  g  or  more  per 
serving  of  trans  fat.  The  different 
ingredients  used  in  the  products  appear 


to  have  had  no  impact  on  the  cost  of 

production.  However,  as  greater 
numbers  of  products  are  reformulated, 
the  increased  demand  for  the  substitute 
ingredients  may  increase  costs.  FDA 
requests  comments  on  this  aspect  of 
costs. 

6.  Baked  Products  Reformulation 

In  addition  to  the  near  term 
reformulation  of  margarine  products 
ex[)ected  within  the  compliance  period 
of  the  rule.  FD.^  expects  that  in  the  long 
term  some  baked  products  (product 
groups  Breads  (including  rakes). 
Crackers,  and  t'ookios)  will  be 
reformulated.  On  a\erage.  these 
products  contain  large  amounts  of  trans 
fat  relative  to  the  amounts  of  .saturated 
fat  that  they  contain.  FDA's  estimate  of 
the  amount  of  reformulation  in  these 
product  groups  is  based  on  two  factors: 
( 1 )  The  number  of  claims  potentially 
lost  because  of  the  rule,  and  (2)  the  size 
of  the  producing  firm. 

As  described  in  section  Vl.D.4,b  of 
this  document,  only  50  percent  of  the 
SKU's  with  claims  are  assumed  to  lose 
those  claims.  Therefore,  only  50  percent 
of  the  SKll's  with  claims  are  likely  to  be 
candidates  for  reformulation. 

Because  reformulation  is  so  expensive 
on  a  per  product  basis,  FDA  assumed 
that  only  large  firms  making  these 
products  will  reformulate.  Also,  in  the 
absence  of  information.  FDA  assumed 
that  each  large  firm  is  just  as  likely  as 
each  small  firm  is  to  make  a  product 
with  a  claim.  Therefore,  the  percentage 
of  products  losing  claims  that  will  be 
reformulated  is  equivalent  to  the 
percentage  of  large  firms  making 
products  containing  0.5  g  or  more  trans 
fat.  Table  17  of  this  document  shows  the 
estimate  of  the  number  of  products  that 
will  be  reformulated. 

FDA  is  assuming  that  only  a  very 
small  percentage  of  the  products  in 
these  categories  will  be  reformulated 
because  of  the  cost  of  reformulation  and 
the  limited  consumer  appeal  (in  terms 
of  market  share)  that  foods  with  health 
claims  in  these  categories  have  had  thus 
far.  If  producers  perceive  that 
consumers  will  respond  more  negatively 
to  the  information  on  trans  fat  than  thev 
have  responded  thus  far  to  the 
information  on  saturated  fat.  then  the 
ac:tual  number  of  products  reformulated 
may  be  greater.  If  that  happens,  the 
actual  costs  of  the  rule  will  be  greater 
than  those  estimated  here.  However,  the 
benefits  will  increase  to  an  even  greater 
degree,  so  that  the  net  benefits  of  the 
rule  will  be  even  greater  than  estimated 
in  this  analvsis. 
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Table  17  —Number  of  SKU's"  and  Ppodlc^s  Losing  C^a^ms  Due  ^c  Changes  in  Qualifications  for  Claims  and 
Number  of  Products  Reformulated  by  Large  Firms  (numbers  are  rounded  to  the  nearest  ten) 


Product  Group 

Number  of  SKU's 
Losing  Claims 

Number  of  Products 
Losing  Claims 

Number  of  Products 

Reformulated  Long 

Term  (made  by  large 

firms) 

Products  Reformu- 
lated as  a  Percent- 
age of  Total  Prod- 
ucts Containing  0.5 
gram  or  more  trans 
Fat  pef  Serving 

Breads 
Crackers 
Cookies 
Total 

640 

590 

1.350 

530 

500 

1.090 

160 
150 
330 
640 

1 .5% 
8% 
5% 
3% 

■  Stockkeeping  units. 


Becausp  FDA  has  no  specific 
information  on  the  timing  of 
reformulation.  FDA  assumed  that  the 
reformulation  for  these  baked  products 
would  be  divided  pvenlv  into  two 
stages.  In  stage  1.  producers  will  attempt 
to  reformulate  products  with  the  best 
potential  for  reformulation.  In  stage  2, 
producers  will  make  use  of  the 
products,  knowledge  and  technologies 
developed  in  stage  1  of  reformulation  to 
reformulate  a  second  set  of  products. 

Stage  1  of  products  is  assumed  to  take 
,5  years  of  ongoing  labor  effort  in  the 
product  de\elopment  facilities  to 
develop  a  satisfactory'  reformulation  for 
these  products.  The  effort  is  expected  to 
be  fidlv  successful  only  in  the  fifth  year. 
The  product  dp\'elopment  teams 
invoh'ed  in  the  stage  1  reformulation 
effort  should  learn  a  great  deal  about  the 
reformulation  of  baked  products  in  the 
process.  Therefore,  FDA  assumes  that 
rnformulation  of  the  stage  2  of  priiducts 


Awill  take  2  years  of  ongoing  labor  effort 
in  the  product  development  facilities. 

Tables  18  and  19  of^this  document 
show  the  expected  annual  cost  per 
product  of  the  reformulation 
do\-elopment  process  in  both  stages  of 
reformulation  along  with  the  present 
value  of  the  costs  for  each  year.  The 
total  discounted  present  value  of  the 
cost  of  stage  1  reformulation  activity  is 
about  SI  million  per  product  and  about 
5400,000  for  stage  2  reformulation 
activity. 

FDA  has  not  attempted  to  estimate  the 
ongoing  increased  cost  of  substitutes  for 
partially  hydrogenated  oil.  Competition 
provides  producers  with  incentives  to 
use  the  least  expensive  ingredients  that 
are  acceptable  for  the  quality  of  product 
they  are  making.  Therefore,  in  general, 
any  change  in  existing  formulations 
(such  as  is  expected  to  occur  as  a  result 
of  this  rule)  will  increase  the  cost  of 
ingredients.  Even  a  very  small  increase 


in  the  price  of  a  minor  ingredient  can 
amount  to  an  increase  in  production 
costs  of  millions  of  dollars  when 
multiplied  by  millions  of  units. 
However,  FDA  does  not  have  sufficient 
information  on  the  types  of  substitutes 
that  will  be  used,  on  the  volume  of 
substitutes  that  will  be  needed,  on  the 
future  price  of  the  substitutes  at  the  time 
that  reformulation  is  completed,  or  on 
the  increase  in  price  that  could  be 
expected  as  a  result  of  reformulation  of 
a  sizable  part  of  the  food  industry.  For 
this  reason  the  estimated  cost  of 
reformulation  presented  here  is  likely  to 
be  an  underestimate  of  the  true  cost. 
Also,  FDA  has  not  included  the  cost  of 
relabeling  the  reformulated  baked  good 
products.  This  cost  would  be  so  small 
in  comparison  to  the  costs  of 
reformulation  that  it  would  not  change 
the  discounted  estimate  at  the  level  of 
precision  used  here. 


Table  18.— Expected  Annual  and  Discounted  Cost  of  Long-Term  Reformulation  Development  Process  for  a 
Single  Baked  Product  in  Stage  1  (dollars  are  rounded  to  the  nearest  thousand) 


Year                                                         Category 

Annual  Expenditure 

Present  Value  (discounted 
at  7%) 

1  i  Labor  (5150.000)  and  facilities  (850.000) 

2  Labor  (Sl50,000i  and  facilities  (550,000) 

3  Labor  ($150,000)  and  facilities  (550,000) 

4  Labor  ($150,000)  and  facilities  (550,000) 

5  Fully  successful  reformulation  ($450,000) 
Total                j 

5200,000 
5200,000 
5200,000 
5200.000 
5450.000 

5187,000 
5175,000 
5163,000 
5153,000 
5321,000 
5999,000 

Table  19.— Expected  Annual  and  Discounted  Cost  of  Long-Term  Reformulation  Development  Process  for  a 
Single  Baked  Product  in  Stage  2  (dollars  are  rounded  to  the  nearest  thousand) 


Year 


Category 


Annual  Expenditure 


Present  Value  (discounted 

at  7%) 


Total 


Labor  (5150  000)  and  facilities  (550,000) 
Fully  successful  reformulation  (5450,000) 


5200,000 
5450.000 


5133,000 
5280,000 
5413.000 


Table  20  of  this  document  shows  the 
total  discounted  cost  of  both  stages  of 


long  tenn  reformulation  for  these  baked 
product  categories. 
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Table  20,— Discounted  Cost  of  Long-Term  Baked  Good  Reformulation  (numbers  of  products  are  rounded 

TO  the  nearest  five,  dollars  are  ROUNDED  TO  THE  NEAREST  THOUSAND) 


Product  Group 

■      ■    — 
Number  of  Baked 
Products  Reformu- 
lated in  Stage  1 
(made  by  large 
firms) 

Discounted  Cost  of  Reformula- 
tion in  Stage  1 

Number  of  Baked 
Products  Reformu- 
lated in  Stage  2 
(made  by  large 
firms) 

Discounted  Cost  of  Reformula- 
tion in  Stage  2 

Breads 

Crackers 

Cookies 

Total 

80 

75 

165 

320 

$80,000,000 

$75,000,000 

$165,000,000 

$320,000,000 

80 

75 

165 

320 

533,000,000 

S3  i, 000, 000 

568,000,000 

5132,000,000 

extent  of  the  effect  of  the  rule  on 
products  and  firms  in  each  product 
group  significantly  affected 


7  Cost  Summarv" 

In  summarv.  Table  21  nf  this 
document  provides  an  n\>TviPw  of  the 

Table  21.— Summary  of-  Number  of  Products,  Firms,  and  Labels  Affected 


1 

Number  of 

Number  of 
Products  With 

Number  of 
Finns  with  Deci- 
sionmaking 
Costs 

Number  of  In- 

Number of  Pnn* 

cipal  Display 

Panels 

Changed 

Number  of 

Product  Group 

Products  Test- 

0,5 gram  or 

formation  Pan- 

Products Refor- 

ed 

More  trans  Fat 
per  Serving 

els  Changed 

mulated 

Frozen  Breakfast  Foods 

600 

420 

20 

460 

40 

0 

Cereal 

720 

290 

0 

370 

40 

0 

Baking  Mixes 

1,100 

770 

30 

880 

30 

0 

Breading  Products 

800 

560 

650 

0 

0 

0 

Frozen  Baked  Goods 

760 

530 

620 

40 

0 

Refrigerated  Bread  and  Pastry 

Products 

90 

60 

70 

0 

0 

Breads 

14,980 

10.490 

12,800 

640 

160 

Crackers 

1,910 

1.910 

940 

2.270 

590 

150 

Cookies 

6,590 

6,590 

8,170 

1,350 

330 

Baking  Needs 

1,000 

1,000 

60 

1,150 

20 

0 

Candy,  Gum   and  Cough  Drops 

5.960 

4,170 

5,340 

0 

0 

Sfiortenings  and  Oils 

220 

180 

50 

280 

20 

0 

Refngerated  Spreads 

0 

670 

730 

0 

670 

Chip  Type  Snacks 

7,150 

4,290 

130 

5,530 

220 

0 

Total 

1 

41.880 

1 — 

31 ,930 

1,880 

38,670 

2.990 

1.310 

Testing  costs 
Decisionmak 

costs 
Relabeling  c( 
Marganne  re 

lation  cost! 
Baked  produ 

formuiatior 
Total  costs 


To  provide  cost  t'stiinates  on  the  Scune 
basis  as  the  bpn^fitv  •■stimates,  total 
costs  of  the  rule  df  ''--timated  in  terms 
of  the  three  seen  an  i-,  tti.it  are  likely 
from  section  V'l  t    ;  b  ■  'i  this  document. 


Tables  22,  23.  and  24  of  this  document 
show  the  total  estimated  cost  of  the 
scenarios.  FDA  has  not  estimated  the 
distribution  of  the  burden  of  costs 
between  producers  and  consumers  The 


agency  expects  that  some  fraction  of  the 
costs— as  measured  at  the  producer's 
stage — -will  be  passed  on  to  consumers 
m  the  form  of  increases  in  the  prices  of 
the  foods  covered  by  the  proposed  rule. 


Table  22— Cosi 


'OP  Scenario  2:  Full  Long-Term  Yearly  Total  Costs  in  Millions  (discounted  costs  in 

PARENTHESES)' 


Cost  Categor 


During  Compli- 
ance Penod 


One 
Year 
After  Ef- 
fective 
Date 


Two 
Years 
After  Ef- 
fective 
Date 


Three 
Years 
After  Ef- 
fective 
Date 


Four 
Years 
After  Ef- 
fective 
Date 


Five  Years 
After  Effec- 
tive Date 


Six  Years 
After  Ef- 
fective 
Date 


Seven 

Years  After 

Effective 

Date 


Eight  Years 
After  Effective 
Date  and  Later 


Testing  costs 
DecisionmaKing 

costs 
Relabeling  costs 
Marganne  reformu- 
lation costs 
Baked  products  re- 
formulation costs 
Total  costs 


58 

518 

S73 
5302 


5401 


$64 

($60) 
$64 

($60) 


$64  ($56) 
$64  ($56) 


$64  ($52)     $64(549)     5144 

(5l03i 

$64  ($52)  I  564  (549)     5144 

($103) 


564(543)     5144(590)  50 

564  (543)     8144  ($90)  SO 


'  Reformulation  of  all  margarine  products  and  some  baked  products  plus  some  consumer  response  to  the  labeling. 


ROUNDED 


Number  of 
roducts  Refor- 
mulated 
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Table  23 —Costs  for  Scenario  4;  Near-Term  Yearl^  Total  Costs  in  Millions  (discounted  costs  in 

parentheses)' 


Cost  Category 


During  Com- 
pliance Pe- 
riod 


"T"esting  costs 

DeciSiOnmal<ing 
costs 

Relabeling  costs 

Margarine  reformu- 
lation costs 

Total  costs 


One  Year   ,  Two  Years  !  ypLc  AftPr  '  ''our  Years  '  Five  Years  '   Six  Years   '  voffdw^r 

Atter  Effec-     After  Effec-  ;  ^|^^2.Zr      After  Effec-    After  Effec-     After  Effec-     ^H^^  f^^^' 

five  Date    I    live  Date    |       Qa,g  tive  Date        five  Date        five  Date  oa,e  ^ 


$8 

$18 
$73 

S302 

S401 


$0 


$0 


$0 


$0 


$0 


$0 


Eight 

Years  After 

Effective 

Date  and 

Later 


$0 


$0 


'  Reformulation  of  all  margarine  products  dIus  some  consumer  response  to  the  labeling. 

Table  24  —Costs  ?^op  Scenario  3:  Near-term  Costs  P. us  50  Percent  of  Full  Long-Term  Yearly  Total  Costs 

IN  Millions  (discounted  costs  in  parentheses)' 


Cost  Category 


T 


During  Compli- 
ance Period 


Testing  costs 
Decisionmaking 

costs 
Relabeling  costs 
Margarine  reformu- 
lation costs 
Bai<ed  products  re- 
formulation costs 
Total  costs 


$8 

S18 

S73 
S302 


S401 


One 

Year 
After  Ef- 
fective 

Date 


Two 
Years 
Atter  Ef- 
fective 

Date 


$32 

($30) 
$32 

($30) 


Three 
Years 
After  Ef- 
fective 
Date 


Four      I 

Years         Five  Years 

Atter  Ef-      After  Effec- 

fective         tive  Date 

Date 


Six  Years 
After  Ef- 
fective 
Date 


Seven 

Years  After 

Effective 

Date 


Eight  Years 
After  Effective 
Date  and  Later 


$32  ($28)     $32  ($26)     $32  ($25)     $72  ($52)      :  $32  ($22)     $72  ($45) 
$32  ($28)  I  $32  ($26)     $32  ($25)  I  $72  ($52)      |  $32  ($22)  '  $72  ($45) 


$0 
$0 


■  Costs  for  Scenario  4  plus  50  percent  of  the  costs  of  the  baked  product  reformulation. 


Eight  Years 
^fter  Effective 
ate  and  Later 


FDA  acknowledges  that  there  is  a 
significant  amount  of  uncertainty  in  the 
cost  estimates  provided  here.  FDA 
requests  comment  on  the  following 
uncertainties.  The  most  significant 
source  of  potential  divergence  from  the 
reported  estimates  would  be  an  ongoing 
increased  cost  of  substitutes  for  partially 
hydrogenated  oil  for  producers  of 
reformulated  produc:ts.  FDA  has  not 
included  any  costs  for  this  item  in  this 
analysis,  so  that,  if  substitute  oils  do 
cost  more,  the  costs  here  are 
underestimates. 

Reformulation  is  a  second  significant 
area  of  uncertainty.  The  unknowns 
include  the  number  of  products  that 
will  be  reformulated,  the  cost  of 
reformulation,  the  number  of  abandoned 
attempts  at  reformulation,  the  length  of 
time  actualh  needed  to  reformulate 
products,  and  the  degree  to  which  the 
reformulation  of  some  products  reduces 
the  cost  of  reformulating  other  products. 
The  estimates  that  are  pruxuipd  m  this 


analysis  might  be  either  over-  or 
underestimates  of  the  actual  costs  of 
reformulation, 

A  third  major  area  of  uncertainty 
includes  the  number  of  products 
containing  0.5  g  or  more  trans  fat  per 
serving  and  the  number  of  products 
with  affected  claims.  Actual  costs  are 
likely  to  be  higher  than  those  estimated 
here  because  this  analysis  focused  only 
on  product  groups  where  a  substantial 
portion  of  the  total  number  of  the 
products  in  the  group  contain  partially 
hydrogenated  oil.  Among  the  numerous 
categories  of  foods  not  included  in  this 
analysis,  a  sizable  number  of  additional 
products  may  be  affected  by  this 
proposal. 

Finally,  restaurants  making  claims 
affected  by  this  rule  on  menus  or  in 
other  labeling  will  need  either  to  update 
the  basis  for  such  claims  or  remove 
them.  FDA  does  not  have  information  to 
estimate  such  costs.  However,  their 
existence  does  suggest  that  costs 


reported  in  this  analysis  will  be  lower 
than  the  actual  costs. 

E.  Summary  of  Benefits  and  Costs 

The  benefits  and  costs  of  the  proposed 
rule  occur  in  different  years.  In  order  to 
compare  costs  and  the  ongoing  benefits, 
the  agency  calculated  the  present  value 
of  benefits  and  costs  for  Scenarios  2,  3. 
and  4  during  the  compliance  period  and 
for  20  years  beyond  the  compliance 
period.  Each  scenario  assumes  that 
some  consumers  reduce  their 
consumption  of  trans  fat  based  on 
labeling  changes.  Scenario  4  assumes 
that  all  margarine  products  will  be 
reformulated  to  eliminate  trans  fat. 
Scenarios  3  and  2  assume  in  addition 
progressively  more  reformulation  of 
baked  products  as  well  as  assuming  that 
all  margarine  products  will  be 
reformulated  to  eliminate  trans  fat. 
Table  25  of  this  document  shows  the 
results. 
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Table  25  —Present  Value  of  Benefits  and  Costs  of  the  Proposed  Rule  in  Millions  (discounted  to 

COMPLIANCE  period  AT  7  PERCENT  FOR  20  YEARS  AFTER  THE  COMPLIANCE  PERIOD)' 

Low  Estimated  Benefits  \         "'^BenS'"'^ 

Estimated  Costs 

Scenano  4 
Scenano  3 
Scenano  2 

524,893 
526,516 
527,164 

S50  664 
S55.573 
559.190 

5401 
5628 
5854 

Total  small  b 


■  Based  on  Tables  5  6,  22,  23,  and  24  of  this  document. 


F  (A)mpiin^on  With  Effects  of  the  Rules 
Implementing  the  1990  Amendments 

The  procedure  used  to  estimate  the 
benefits  and  costs  of  the  proposed 
labeling  rule  differs  somewhat  from  the 
pnx  edure  used  to  estimate  the  benefits 
and  costs  of  the  rules  implementing  the 
1990  amendments.  The  economic 
analysis  of  the  rules  implementing  the 
1990  amendments  did  not  attempt  to 
estimate  the  effects  of  the  labeling  rules 
on  product  reformulation.  For  this 
proposed  rule,  however.  FDA  has 
sufficient  information  to  estimate  the 
benefits  and  costs  of  product 
reformulation. 

The  results  of  the  current  benefit-cost 
analvsis.  however,  rould  cause  some 


confusion  in  that  the  inclusion  of 
reformulation  benefits  and  costs  makes 
the  effects  of  the  proposed  rule  appear 
large  relative  to  the  effects  of  the  rules 
implementing  the  1990  amendments 
Although  those  rules  affected  far  more 
labels  and  products,  FDA  did  not 
estimate  the  potentially  very  large 
effects  of  reformulation  induced  by 
those  rules.  To  allow  comparisons 
between  the  effects  of  this  proposed  rule 
and  the  effects  of  the  rules 
implementing  the  1990  amendments. 
FDA  has  also  estimated  only  the 
relabeling  effects  of  this  proposed  rule. 
The  relabeling  costs  of  the  proposed 
rule,  as  shown  in  Tables  22  to  24  would 
be  approximately  $100  million  during 
the  compliance  period  FDA  calculated 


this  estimate  by  assuming  that 
margarine  products  would  be  relabeled 
with  their  existing  formulations  rather 
than  being  reformulated.  The  annual 
direct  benefits.  whic;h  begin  3  years  after 
the  effective  date  for  the  proposed  rule, 
would  be  approximately  5  percent  of  the 
total  after  10  years,  or  Si  71  million  to 
S394  million  per  year. 

The  present  value  of  the  benefits  and 
costs  of  the  rules  implementing  the  1990 
amendments  were  estimated  for  20 
vears  at  a  5  percent  rate  of  discount.  To 
make  the  current  rule  comparable.  FDA 
estimated  the  present  value  of  this 
proposed  rule  for  a  20-year  period  at  a 
5  percent  rate  of  discount.  Table  26  of 
this  document  shows  the  results  of  the 
comparison. 


Table  26.— Comparison  of  the  Benefits  and  Costs  of  the  Proposed  Rule  and  the  Benefits  and  Costs  of  the 
Rules  Implementing  the  1990  Amendments  (discounted  at  5  percent  for  20  years) 


Benefits 


Costs 


Rules  implementing  tfie  1990  amendments 
This  proposed  rule 


$4.4  to  $26.5  billion 
$1 .7  to  $3.8  billion 


51,4  to  2,3  billion 
5100  million 


VII.  Initial  Regulatory  Flexibility 
Analysis 

A.  Introduction 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  hv  the  Regulatory  Flexibility 
.■\ct  15  U.Si;  bO  1-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibilitv  Art  requires 


agencies  to  analyze  regulatory  options 
that  would  reduce  the  economic  effect 
of  the  rule  on  small  entities. 

B.  Economic  Effects  on  Small  Entities 

1.  Number  and  Type  of  Small  Entities 
Affected 

The  proposed  rule  will  affect  food 
processors  in  several  different 
industries.  Table  27  of  this  doc:iiment 


shows  the  number  of  small  businesses 
likely  to  be  affected  in  each  SIC.  FDA 
calculated  the  number  of  businesses 
from  a  search  using  Dun  &  Bradstreet 
(Ref.  73).  The  number  of  firms  listed  for 
each  code  includes  all  small  firms  in  the 
industry  category  producing  products 
that  contain  trans  fat.  The  SB  A  size 
standards  apply  to  the  4-digit  SIC  codes 
associated  with  each  product  group. 


Table  27.— Number  of  Small  Businesses  Affected  (numbers  are  rounded  to  the  nearest  ten) 


Descnption 

Standard  Industry  Classification  and  Dun  s 
Market  Identifiers  Code 

Small  Business  Admin- 
istration Size  Standard 
(employees) 

Number  ot  Small  Firms 

Frozen  Breakfast  Foods 

20389901.20389904   20389910 

500 

10 

Cereal 

2043 

1,000 

60 

Baking  Mixes 

204103 

500 

40 

Breading  Products  Frozen  Baked  Goods, 

2051 

500 

3.000 

Refrigerated  Bread  and  Pastry.  Breads 

Crackers  Cookies 

2052 

750 

660 

Baking  Needs  Ca'^ay   Gum.  and  Cougti 

206499 

500 

430 

Drops 

Shortenings  and  0i!s,  and  Refngerated 

207901,207902,  207999 

750 

80 

Spreads 

Chip  Type  Snacks 

2096 

500 

320 
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Table  27  —Number  of  Small  Businesses  Affected  (numbers  are  rounded  to  the  nearest  ten)— Cont^'uec 


Description 

Standard  Industry  Classification  and  Dun's    '  f.'Ilfl'^^^l'^f l^f'i!!^'']:  \,     ^       ,  c     ..  c 

Market  Identifiers  Code                     '^''^"?"  ^'^^  Standard     Number  of  Small  Firms 

(employees) 

Total  small  businesses 

t 

4,600 

Small  Firms 


Table  27  of  this  document  slightly 
overstates  the  number  of  small 
businesses  affected  by  the  proposed 
rule,  because  it  includes  some 
businesses  that  would  be  exempt.  The 
criteria  for  exemption  are:  (1)  Annual 
sales  of  fewer  than  100,000  units;  (2)  no 
claims  or  other  nutrition  information  on 
product  labels,  labeling,  or  advertising: 
(3)  fewer  than  100  full-time  employees; 
and  (4)  filing  of  a  notice  with  the  Office 
of  Food  Labeling  (§  101.9(j)(18)).  FDA 
has  previously  estimated  that  the 
pxemption  for  all  foods  would  affect 
about  1.8  percent  of  FDA-regulated 
foods  by  volume  (see  58  FR  2927  at 
2928.  January  6.  1993).  FDA  assumed 
that  the  percentage  would  be  the  same 
frir  the  products  affected  by  this 
f)roposed  rule.  Because  FDA  did  not 
know  how  the  exemption  would  be 
distributed  across  product  groups.  FDA 
estimated  the  effects  of  exemptions  only 
for  the  total  costs  to  small  businesses. 

2.  Costs  to  Small  Entities 

Partially  hydrogenated  oils  account 
fur  almost  all  of  the  trans  fat  in  foods 
covered  by  the  proposed  rule:  its 
presence  in  a  product  is.  therefore,  a 
proxy  for  the  presence  of  trans  fat.  The 
proposed  rule  would  cause  small 
businesses  whose  products  contain 


partially  hydrogenated  oil  to  test  for  the 
amount  of  frans  fat  per  reference 
amount.  The  proposed  rule  would 
require  a  firm  to  relabel  any  product 
that  contains  0.5  g  or  more  of  trans  fat 
per  serving,  unless  the  firm  chooses  to 
reformulate  the  product  to  contain  less 
than  0.5  g  of  trans  fat  per  serving. 

FDA  calculated  the  costs  to  small 
businesses  with  the  same  basic  model 
that  was  used  in  section  VI.D  of  this 
document  to  estimate  the  total  costs. 
The  basic  formula  is  described  there  in 
Figure  1 .  Although  the  basic  cost 
formula  is  the  same  for  large  and  small 
firms,  the  individual  components  of 
costs  differ  for  large  and  small  firms. 
Small  firms  have  lower  decisiomnaking 
costs,  produce  fewer  products,  and 
market  fewer  labels.  The  reprinting 
costs  per  label  differ  by  product  group 
and  according  to  whether  or  not  the 
principal  display  panel  has  to  be 
changed.  Reformulation  is  also  less 
likely  for  small  businesses.  FDA 
assumed  that  margarine  producers 
would  be  the  only  small  businesses  that 
would  choose  to  reformulate  within  10 
years  after  the  effective  date  for  the 
proposed  rule.  Although  FDA  made  no 
quantitative  estimates  of  future 
reformulation  costs  for  small  businesses. 


it  assumed  that  after  reformulation 
practices  for  other  product  groups 
become  standard  industry  knowledge, 
small  businesses  would  be  able  to 
reformulate  at  far  lower  cost  than 
estimated  for  margarine. 

FDA  estimated  the  total  costs  of  the 
proposed  rule  to  small  business  by 
estimating  the  individual  categories  of 
costs  and  summing  them.  The  first 
categorv'  is  testing  costs.  Small 
businesses  would  need  to  test  their 
products  to  determine  the  amounts  of 
trans  fats.  FDA  did  not  have  direct 
estimates  of  the  number  of  products 
produced  by  the  small  businesses 
affected  by  the  proposed  rule.  FDA 
estimated  the  number  of  products 
produced  by  small  businesses  by  using 
a  sample  fi-om  the  Enhanced 
Establishment  Database  (EED)  and 
assuming  that  the  proportion  of  all 
products  produced  by  small  businesses 
was  the  same  as  the  sample  proportion 
(Ref.  73),  FDA  then  multiplied  the 
number  of  products  in  each  category  by 
the  percent  of  products  in  that  categon,' 
containing  partially  hydrogenated  oil. 
The  result  is  the  estimated  number  of 
products  of  small  businesses  that  would 
have  to  be  tested  for  trans  fat  shown  in 
Table  28  of  this  docimient. 


Table  28  —Number  of  Products  of  Small  Businesses  Containing  Partially  Hydrogenated  Oil 


Percent  of  Products 

Number  of  Products 

Product 

Number  of  Products 

Containing  Partially 

Containing  Partially 

Hydrogenated  Oil 

Hydrogenated  Oil 

Frozen  Breakfast  Foods 

470 

80 

380 

Cereal 

1,150 

40 

460 

Baking  Mixes 

1,180 

75 

890 

Breading  Products 

820 

85 

700 

Frozen  Baked  Goods 

1,330 

50 

670 

Refrigerated  Bread  and  Pastry 

1,560 

5 

80 

Breads 

26,390 

50 

13,200 

Crackers 

1,480 

100 

1,480 

Cookies 

5,360 

95 

5.090 

Baking  Needs 

1,380 

65 

900 

Candy.  Gum  and  Cougti  Drops 

13,390 

40 

5.360 

Shorteninqs  and  Oils 

1.100 

15 

170 

Refngerated  Spreads 

960 

70 

670 

Chip  Type  Snacks 

8,890 

70 

6,220 

Total 

36,270 

FDA  estimated  testing  costs  to  be 
.S20()  per  product,  so  the  total  cost  of 
t'^sting  for  small  businesses  would  be 
approximately  S7  million  (36,270  x 

,S2on) 


Decisionmaking  costs  would  be  borne 
by  those  small  businesses  whose 
products  contain  0.5  g  or  more  trans  fat 
{nr  reference  amount.  Table  29  of  this 
document  shows  the  likelv  number  of 


small  businesses  with  products 
containing  0.5  g  or  more  trans  fat  per 
reference  amount;  these  firms  would 
bear  decisionmaking  costs  because  of 
the  proposed  rule.  FDA  estimated  the 
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number  of  small  businesses  affected  by 
multipl\in'4  th^'  number  of  small 
businesses  m  each  <  dtegorv  (see  Table 


10  of  this  document)  by  the  percentage 
of  firms  in  that  category  making 


products  with  0,5  tj  or  more  trans  fat  per 
reference  amount 


Table  29.— Number  of  Small  Firms  Whose  Products  Contain  0.5  gram  (g)  or  More  trans  Fats  per  Reference 

Amount 


Percent  of  Small 

... 

Number  of  Small 

Description 

SIC  and  Dun's  Market 

Firms  Making  Prod- 

Firms Making  Prod- 

Identifiers Code 

ucts  Containing  0.5 

ucts  Containing  0.5 

9  or  More  Trans  Fat 

g  or  More  Trans  Fat 

Frozen  BreaWast  Foods 

20389901  20389904 
20389910 

60 

10 

Cereal 

2043 

5 

0 

Baking  Mixes 

204103 

60 

20 

Breading  Producis  F'ozer^  Baked  Goods,  Refrigerated  Bread  and 

2051 

15 

450 

Pastry.  Breads 

Crackers  Cookies 

2052 

100 

660 

Baking  Needs  Candy   Gum   and  Cough  Drops 

206499 

15 

60 

Shortenings  and  Oils   Refrigerated  Spreads 

207901  207902  207999 

50 

40 

Potato  Chips  and  Similar  SnacKs 

2096 

30 

100 

Total  Small  Businesses 

1,340 

The  decisionmaking  costs  for  small 
businesses  are  estimated  to  be 
approximately  $3,500  per  firm.  Total 
decisionmaking  costs  would  be 
approximately  $5  milium  (1,340  x 
S3. 5001. 


FDA  estimated  reprinting  costs  for 
information  panels  on  a  per  label  (SKU) 
basis.  FDA  assumed  that  the  proportion 
of  SKU's  from  small  businesses  as  a 
whole  equaled  the  proportion  in  the 
EED  for  each  categorv  of  foods 


Table  30  of  this  document  shows  the 
cost  to  small  businesses  of  reprinting 

information  panels. 


Table  30.— Reprinting  Costs  for  Information  Panels 


Descnption 


Numoer  of  SKU's' 


Cost  per  SKU 


Cost  per  Product 
Group 


Frozen  Breakfast  Foods 

230 

$1,000 

$230,000 

Cereal 

150 

$0 

$0 

Baking  Mixes 

670 

S300 

$201 ,000 

Breading  Products 

0 

$1,300 

$0 

Frozen  Baked  Goods 

470 

$1,300 

$61 1 ,000 

Retngerated  Bread  and  Pas'rv 

50 

$1,300 

$65,000 

Breads 

9.730 

$1,300 

$12,649,000 

Crackers 

1.250 

$500 

$625,000 

Cookies 

5.330 

$500 

$2,665,000 

Baking  Needs 

990 

$800 

$792,000 

Candy,  Gum  and  Cough  Drops 

4,590 

$800 

$3,672,000 

Shortenings  and  Oms 

170 

SI  00 

$17,000 

Retngerated  Spreads 

450 

S100 

$45  000 

Chips  Type  Snacks 

4,150 

S200 

$830,000 

Total 

28,230 

$22,402,000 

margarme  r 
businesses. 


Slockkeeping  ^jnits 


In  addition  to  the  costs  of  reprinting 
information  panels,  small  businesses 
making  claims  niav  have  to  change  their 
principal  displav  panels.  The  redesign 
and  reprinting  t:nst  per  SKU  change  for 
a  small  busine.ss  is  estimated  to  be 
SI. 200  FUA  estimated  that  small 
businesses  accounted  for  about  50 
percent  of  the  labels  (SKU's)  and  about 
50  percent  of  the  products  that  would 
require  changes  tn  the  principal  display 
panel.  The  total  number  of  SKU's 
estimated  m  section  VI.D.4.a  of  this 
document  !->  refjiiir"  such  changes  was 
2.990;  small  businesses  therefore 
accounted  for  1.500  products  (0.5  x 
2.9901  The  marketing  and 


administrative  costs  per  product  change 
for  a  small  business  is  estimated  to  be 
$5,500.  The  total  number  of  products 
estimated  in  section  Vl.D.4.b  of  this 
document  to  require  changes  was  2.440; 
small  businesses  therefore  acc:ounted  for 
1.220  products  (0.5  x  2,440).  The  total 
cost  to  small  businesses  of  changing 
principal  display  panels  would  be  39 
million  ((Sl,200'x  1.500)  +  (55.500  x 
1.220)). 

FDA  assumed  that  the  only  small 
businesses  that  would  reformulate 
products  to  eliminate  or  reduce  trans  fat 
would  be  margarine  producers 
responding  to  market  pressures.  The 
reformulation  costs  for  small  businesses 


producing  margarine  equals  the 
refcKmulation  costs  per  product 
multiplied  by  the  number  of  products 
produced  by  small  firms,  plus  the 
reformulation  costs  per  SKU  times  the 
number  of  SKU's  produced  by  small 
firms.  FDA  assumed  that  20  percent  of 
the  670  margarine  products  to  be 
reformulated,  or  134,  are  produced  by 
small  businesses.  FDA  estimated  the 
cost  of  formulation  and  testing  to  be 
S440.000  per  product.  The  number  of 
SKU's  affected  is  estimated  to  be  146 
(0.2  X  730).  The  inventory  loss  is 
estimated  to  be  SlO.OOO  per  SKU.  Table 
31  ot  this  document  shows  the 


Decisionmakii 
Testing  costs 
Printing  costs 
Reformuiafior 
Weighted  ave 
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sr  of  Small 
laking  Prod- 
ntaining  0  5 
re  Trans  Fat 


margarine  reformulation  costs  for  small 
businesses. 


Table  31  - 

—Margarine  Reformulation  Costs  for  Small  Businesses 

Numtjer 

Costs  per  Product  or 
per  SKU^ 

Total  Costs  for  All 
Products  or  SKU's 

Products 
SKU's 

134 
146 

$440,000 
310,000 

S59  million 
S2  million 

'  Stockkeeping  unit. 


Table  32  of  this  document  shows  the 
total  costs  to  small  businesses  of  the 
proposed  rule.  The  adjusted  total  costs 
of  thp  proposed  rule  equal  the 
unadjusted  total  minus  S7  million.  1.8 
percent  of  all  compliance  period  costs  of 
the  proposed  rule  (S401  million  x  0.018) 
(see  58  FR  2927  at  2928,  Januan'  6. 
1993). 

Table  32.— Total  Costs  for  Small 
Businesses  (in  millions  of  dollars) 


Type  of  Cost 


Amount 


Testing  costs 

$7 

Decisionmakinc 

costs 

$5 

Costs  ot  reprinting 

information  panel 

$22 

Costs  changing  prin- 

cipal display  panel 

$9 

Formulation  ana 

testing  costs 

$59 

Inventory  costs 

S2 

Total 

$104 

Total  adjusted  tor 

exemptions 

$97 

C.  Regulatory  Options 

The  Regulatory  Flexibility  Act 
requires  that  FDA  consider  options  for 
regulatory  relief  for  small  entities.  Some 
ri'gulatory  relief  is  already  built  into  the 
proposed  rule.  The  uniform  compliance 


date  should  give  small  entities  sufficient 
time  to  avoid  many  potential  costs  of 
the  rule,  such  as  loss  of  inventory. 

1.  Exemption  for  Small  Businesses 

The  exemption  of  small  businesses 
from  the  provisions  of  the  proposed  rule 
would  provide  regulator}'  relief.  Table 
32  of  this  document  shows  that  small 
businesses  are  expected  to  besu-  total 
costs  of  about  Si 00  million  as  a  result 
of  the  proposed  rule,  an  average  of 
$22,600  per  small  business.  As  a  first 
approximation,  then,  exempting  small 
businesses  would  reduce  the  burden  by 
an  average  of  322,600  per  small 
business. 

FDA  believes  that  this  option  would 
not  be  desirable.  On  the  one  hand, 
because  so  many  of  the  businesses  in 
the  food  processing  industry'  are 
classified  as  small  by  SBA,  if  small 
businesses  are  exempted,  much  of  the 
potential  benefits  from  the  proposed 
rule  would  not  be  realized  On  the  other 
hand,  exempt  businesses  may  be  forced 
by  market  pressures  to  adopt  the 
proposed  label  in  anv  case.  In  addition. 
under  section  403{q)(5)(E)  of  NLEA, 
very  small  producers  (those  with  fewer 
than  100  full-time  employees)  that:  (1) 
File  a  notice  with  the  Office  of  Food 
Labeling:  (2)  make  very  low  volume 
products  (fewer  than  100.000  units 
annuallv):  and  (3)  place  no  claims  or 


other  nutrition  information  on  product 
labels,  labeling,  or  advertising  would 
already  be  exempt  from  this  proposed 
rule. 

2.  Longer  Compliance  Period  for  Small 
Businesses 

Longer  compliance  periods  provide 
regulatory  relief  for  small  businesses. 
FDA  has  estimated  the  costs  based  on  a 
2-year  compliance  period.  The 
estimated  costs  will  decrease  if  small 
businesses  are  given  more  than  two 
years  to  comply  with  the  proposed  rule. 

Labeling  costs  (decisionmaking, 
redesign,  and  printing)  fall  as  the 
compliance  period  rises.  With  the  base 
period  of  2  years,  labeling  costs  double 
with  each  halving  of  the  length  of  the 
compliance  period  and  fall  by  one-half 
for  each  doubling  of  the  compliance 
period.  Testing  and  reformulation  costs 
also  decline  with  a  lengthening  of  the 
compliance  period.  Small  businesses 
would  have  more  opportunity  to  benefit 
from  technology  transfer  from  large 
businesses  making  similar  products. 

Table  33  of  this  document  shows  how 
the  burden  on  small  businesses  falls  as 
the  compliance  period  is  extended  to  18 
and  24  months  beyond  the  effective 
date.  The  weights  used  were  the 
proportion  of  small  business  costs 
represented  by  each  component. 


Table  33.— Effect  of  Compliance  PeriOL 


DN  Small  Business  Costs  (adjustment  factors  relative  to 

effective  date) 


At  Proposed  Effective 

1 8  Monttis  After  Pro- 

24 Months  After  Pro- 

Date 

posed  Effective  Date 

posed  Effective  Date 

Decisionmaking  costs 

100% 

75% 

50% 

Testing  costs 

100% 

97% 

93% 

Pnnfing  costs 

100% 

75% 

50% 

Re'ormulation  costs 

100% 

97% 

93% 

Weigrited  average  costs 

100% 

89% 

78% 

In  other  wurds.  the  costs  to  small 
businesses  would  fall  by  about  11 
percent  with  an  18-month  e.xtension 
beyond  a  2-year  complianc  e  period  and 
by  about  22  percent  with  a  24-month 
extension  beyond  a  2-vear  compliance 
period.  FDA  will  evaluate  the  length  of 


the  compliance  period  if  it  finalizes  this 
proposal. 

3  Exemptions  for  Particular  Products 
Produced  by  Small  Entities 

In  the  category  of  breakiast  foods,  the 
average  intake  of  trans  fat  for  both  men 
and  wfimen  is  less  than  one-tenth  of  a 


gram  per  day.  Because  the  entire 
category  contributes  so  little  to  the 
overall  dietary  intake  of  trans  fats, 
exempting  small  businesses  in  this 
category  from  the  rule  would  have  small 
effects  on  health.  The  exemption, 
however,  would  provide  regulatory 
relief  for  approximately  70  small 


62790 


Federal  Register 'Vol.  64,  No.  221  ' Wfcinesdav.  N'nvember  17.  1999/Proposed  Rules 


businesses  (including  cereal  and  frozen 
breakfast  foods).  Tho  total  burden  on 
small  businesses  would  fall  by  less  than 
S500.000  (the  sum  of  5316.000 
relabeling  costs  and  5167,000  testing 
costs  for  835  products).  The  relief 
offered  by  this  option,  then,  would  be 
small. 

An  objection  to  this  option  for 
regulatnr\  r''!ii'f  i^  th-i'  liv  exempting  an 
entirf  (.lr^,-.^   it  pr.  niii^  t^   FDA  could 
create  incentives  for  small  firms  to 
create  products  in  that  category.  These 
new  products  would  have  no  effective 
limits  on  trans  fat.  The  exemption 
would  therefore  allow  small  firms  to 
develop  products  with  high  trans  fat 
content  but  no  indication  of  that  content 
on  the  label .  The  contribution  of 
breakfast  cereals  to  total  dietary  intake 
of  trans  fats  could  increase  because  of 
the  exemption  The  most  telling 
objection  to  this  option  is  that 


exempting  some  products  from  the 
proposed  labeling  rule  would  make  the 
nutrition  facts  panel  inconsistent  across 
product  categories.  This  inconsistency 
would  be  counter  to  the  intent  nf  the 
1990  amendments.  It  would  undermine 
the  policy  goal  of  providing  consistent 
nutrition  information  to  consumers. 

D.  Recordkeeping  and  Reporting 
Requirements 

The  Regulatory  Flexibility  Act 
requires  FDA  to  include  a  description  oi 
the  recordkeeping  and  reporting 
required  for  compliance  with  this 
proposed  rule.  This  proposed  rule  does 
not  require  the  preparation  of  a  report 
or  a  record. 

E.  The  Burden  on  a  Small  Business:  A 
Typical  Small  Business 

The  average  cost  per  small  business 
would  be  about  $22,600  ($104  million/ 


4.600  firms).  In  this  section  FDA  will 
show  how  a  hypothetical  small  business 
could  incur  this  average  cost.  Although 
the  entity  is  hypothetical,  the  cost 
estimate  is  based  on  costs  that  a  single 
entity  could  in  fact  bear  as  a  result  of 
the  proposed  rule.  Suppose  that  a  small 
business  must  test  and  possibly 
relabel — but  does  not  reformulate — its 
products.  The  firm's  three  products  are 
in  the  bread  category  and  three  of  its 
four  labels  contain  claims.  The  other 
product  contains  less  than  0.5  grams  of 
trans  fat  per  serving  and.  therefore,  its 
label  need  not  be  changed.  Table  34  of 
this  document  shows  the  costs  for  this 
hypothetical  typical  small  business.  The 
cost  can  be  compared  to  some  plausible 
level  of  sales  revenue  to  estimate  the 
potential  burden  of  the  rule. 


Table  34.— Costs  for  a  Hypothetical  Small  Business 


Decisionmaking  costs 

$3,500  per  small  business 

$3,500 

Testing  costs 

$200  per  product  for  3  products 

S600 

Reprinting  information  panel  costs 

$1,300  per  SKU'  for  3  SKUs 

S3.900 

Changing  pnncipai  display  panels 

$1,200  per  SKU  for  3  SKU- 

S3.600 

Ctianging  principal  display  panels  costs  per  product 

$5,500  per  product  for  2  products 

$11,000 

Total  costs 

$22,600 

'  Stockkeeptng  unit. 


The  median  firm  m  the  food  groups 
(;n\  ered  bv  the  proposed  rule  has  annual 
sales  of  about  .$500,000.  The  proposed 
rule  could  therefore  lead  to  a  one-time 
burden  of  about  5  percent  of  annual 
sales  (522,600/5500.000).  If  the  firm 
borrowed  the  hinds  to  pay  for  the  label 
changes  and  other  costs  at  7  percent  for 
10  years,  the  annual  payments  would  be 
about  53.200.  This  estimate  may 
overstate  the  burden  in  that  the  firm 
may  pass  most  of  the  cost  on  to 
consumers  in  the  form  of  higher  prices 
for  its  products.  Small  margarine 
produi  ers  will  bear  much  higher  costs 
if  market  pressures  force  them  to 
reformulate.  If  the  firms  are  large 
enough  so  that  they  are  not  exempted 
from  this  rule,  they  will  compare 
potential  market  share  losses  with  the 
cost  of  reformulation.  FDA  believes  that, 
although  the  costs  of  reformulation  are 
large  {,5450.000  per  product),  the 
prodiK  t  \  liiime  of  even  a  small  plant  is 
lari;>"  tiinugh  to  make  reformulation  the 
loi^ical  choice. 

F  Sununtirv 

FD,'\  finds  that  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  this 
proposed  rule  will  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  Approximately 
4,600  small  businesses  could  be  affected 
by  the  rule.  The  total  burden  on  small 
entities  is  estimated  to  be  more  than 
$100  million. 

VIII,  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  .^ct 
of  1995  (Public  Law  104-4)  requires 
cost-benefit  and  other  analyses  for  rules 
that  would  cost  more  than  5100  million 
in  1  single  year.  The  proposed  rule 
qualifies  as  significant  rule  under  the 
statute.  FDA  has  carried  out  the  cost- 
benefit  analysis  in  sections  VI. C  and 
VI. D  of  this  document  The  other 
requirements  under  the  Unfunded 
Mandates  Act  of  1995  include  assessing 
the  rule's  effects  on: 

A.  Future  costs; 

B.  Particular  regions,  communities,  or 
industrial  sectors; 

C.  National  productivity  and 
economic  growth; 

D.  Full  employment  and  job  creation; 
and, 

E.  Exports. 

A.  Future  Costs 

'  FDA  estimated  some  of  the  future 
costs  of  the  proposed  rule  in  section 
VI. D  of  this  document.  The  reported 
costs  include  costs  incurred  during  the 


compliance  period  and  up  to  7  years 
after  the  effective  date.  Section  VI.D  of 
this  document  also  includes  some 
qualitative  discussion  of  costs  that 
would  occur  beyond  that  time  period. 
Most  of  the  costs  of  the  rule,  however, 
would  occur  in  the  years  immediately 
after  the  publication  of  a  final  rule. 
Future  costs  beyond  that  period  would 
likely  be  small,  because  the  food 
industry  would  have  adjusted  to  the 
new  requirements  by  that  time, 

B.  Particular  Regions,  Communities,  or 

Industrial  Sectors 

The  proposed  rule  applies  to  the  food 
industry  and  would,  therefore,  affect 
that  industry  disproportionately.  Any 
long-run  increase  in  the  costs  of  food 
production  would  largely  be  passed  on 
to  the  entire  population  of  consumers. 

C.  S'ational  Productivity  and  Economic 
Gronih 

The  proposed  rule  is  not  expected  to 
substantially  affect  productivity  or 
economic  growth.  It  is  possible  that 
productivity  and  growth  in  certain 
sectors  of  the  food  industry  could  be 
slightly  lower  than  otherwise  because  of 
the  need  to  divert  research  and 
development  resources  to  compliance 


'  There  are 

-'The  numi 

products  mar 
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activities.  The  diversion  of  resources  to 
compliance  activities  would  be 
temporary.  Moreover,  FDA  anticipates 
that,  because  the  health  benefits  are 
estimated  to  be  large,  both  productivity 
and  economic  growth  would  be  higher 
than  in  the  absence  of  the  rule.  In 
section  VI. C. 3  nf  this  document,  FDA 
estimated  benefits  from  the  reduction  in 
hmctional  disability  associated  with  a 
reduction  m  nonfatal  CHD.  A  reduction 
of  functional  disability  would  result  in 
an  increase  in  productivitv.  The 
increased  health  of  the  population  and 
the  reduction  in  direct  and  indirect 
health  costs  could  increase  both 
productivity  and  economic  growth. 

D  Full  Employment  and  Job  Creation 

The  human  resources  devoted  to 
producing  certain  foods  would  be 
redirected  by  the  proposed  rule.  The 
proposed  rule  could  lead  to  some  short- 
run  unemplovment  as  a  result  of  the 
structural  changes  within  the  food 
industry,  the  rise  of  some  product  lines 
and  decline  of  others.  The  growth  of 
employment  (job  creation)  could  also  be 
temporarily  slower. 

E  Exports 

Because  the  proposed  rule  does  not 

mandate  any  changes  in  products, 
current  export  products  will  not  be 
requfred  to  change  in  any  way.  Food 
processors,  however,  do  not  necessarily 
distinguish  between  production  for 
export  and  production  for  the  domestic 
market.  The  effect  of  the  proposed  rule 
on  U.S.  food  exports  depends  on  how 
foreign  consumers  react  to  information 
about  trans  fats  and  to  product 
formulations  that  contain  no  partially 
hydrogenated  oils.  The  new  label  and 
possible  new  formulations  could  either 
increase  or  decrease  exports.  Germanv 
and  certain  other  European  countries, 
for  example,  do  not  currently  use 
partially  hydrogenated  oils,  so  the 
proposed  rule  could  make  U.S,  exports 
of  margarine  and  t)ther  reformulated 
products  more  attractive  to  consumers 
in  those  countries  than  they  have  been. 
However,  it  could  also  make  U.S. 
exports  of  unreformulated  products  that 
reveal  the  presence  of  trans  fat  less 


attractive  to  consumers  in  those 
countries  than  they  have  been. 

IX,  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25,30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Paperwork  Reduction  Act  of  1995 

This  proposed  ruic  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA)  (44  U.S.C.  3501-3520).  The 
title,  description,  and  respondent 
description  of  the  information  collection 
provisions  are  shown  in  the  next 
paragraphs  below  with  an  estimate  of 
the  annual  reporting  burden.  Included 
in  the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information, 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary-  for  the  proper 
performance  of  FDA"s  functions, 
including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodolog'*  and  assumptions  used:  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  information  collection 
techniques  or  other  forms  of  information 
technology. 

Title:  Food  Labeling:  Trans  Fatty 
Acids  in  Nutrition  Labeling  and 
Nutrient  Content  Claims. 

Description:  Section  403(q)(l)(A)  and 
(q)(l)(B)  of  the  act  requires  that  the  label 
or  labeling  of  a  food  bear  nutrition 
information  on  the  amount  of  nutrients 


present  in  the  product.  Under  these 
provisions  of  the  act  and  section  2(b)  of 
the  1990  amendments,  FDA  has  issued 
regulations  in  §  101.9(c)(2)  that  require 
that  the  nutrition  facts  panel  disclose 
information  on  the  amounts  of  fat  and 
certain  fatty  acids  in  the  food  product. 
Similarly,  under  the  provisions  of 
section  403(q)(5)(F)  of  the  act.  FDA  has 
issued  regulations  in  §  101.36(b)  that 
specify  the  nutrition  information  that 
must  be  on  the  label  or  labeling  of 
dietar>'  supplements. 

The  regulations  set  forth  in  this 
proposed  rule  would  require  producers 
of  foods,  including  dietary  supplements, 
that  contain  0.5  g  or  more  of  trans  fatty 
acids  per  serving  to  disclose  in  the 
nutrition  label  the  amount  of  trans  fatty 
acids  present  in  such  foods.  To  do  so, 
the  proposed  rule  would  require  that  the 
amount  and  the  %DV  for  saturated  fatty 
acids  disclosed  in  the  nutrition  label  of 
a  food  represent  the  combined  amount 
of  saturated  and  trans  fatty  acids.  In 
addition,  the  amount  of  trans  fatty  acids 
would  be  disclosed  in  a  footnote. 

Section  403(r)(2)(B)  of  the  act  requires 
that  the  labeling  of  any  food  bearing  a 
nutrient  content  claim  that  contains  a 
nutrient  at  a  level  that  increases  to 
persons  in  the  general  population  the 
risk  of  a  disease  or  health-related 
condition  that  is  diet  related  must 
contain,  prominently  and  in  immediate 
proximity  to  such  nutrient  content 
claim,  a  disclosure  statement  specified 
by  the  statute.  The  proposal  would  also 
establish  the  nutrient  content  claim 
"trans  fat  free"  as  an  authorized 
nutrient  content  claim  for  food, 
including  dietary  supplements.  Any 
food  bearing  a  "trans  fat  free"  nutrient 
content  claim  would  be  required  to 
include  a  footnote  in  the  nutrition  label 
disclosing  that  the  product  contains  0  g 
trans  fatty  acids.  In  addition,  food 
products  bearing  a  'trans  fat  free" 
nutrient  content  claim  would  be 
required  to  disclose  the  level  of  total  fat 
and  cholesterol,  if  present  at  significant 
levels. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


Table  35,— Estimated  Reporting  Burden' 

J 

21  CFR  Section 

Number  of           Responses     ,     j^^^^  ^^  g,     ,       y^^^  ^^^                 j^^^^ 
Respondents       Respondents         Responses     I       Response                 hours 

Operating 
costs 

101  9(c)(2)(i)  and  (d)(7)(ii)2 

101  36(b)!2)2 
101  62(Cj 
Totals 

1,880 
40 
25                          4 

1,945 

38,670  i                      2 
300                        2 
100                        0.5 

39,070  i 

77,340  1       $38,256,000 

600              $210,000 

50                $70,000 

77,990  ',       $38,536,000 

■  There  are  no  capital  cost  or  maiPtenance  costs  associated  with  ttiis  collection  of  information. 
The  number  of  responses  per  respondent  under  this  section  varies  greatly  depending  upon  the  size  of  the  firm  and  the  numbers  and  types  of 

products  rnarketed  by  the  firm. 
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The  impact  of  the  proposed 
requirements  concerning  trans  fatty 
acids  would  be  largely  a  one-time 
burden  created  bv  the  need  for  firms  to 
revise  the  labels  for  those  existing 
products  containing  trans  fatty  acids. 
FDA  estimated  the  operating  costs  for 
food  products  that  might  be  affected  by 
this  proposed  rule  by  combining  the 
approximate  cost  of  analysis  to 
determine  those  products  containing 
more  than  0.5  g  of  trans  fatty  acids  and 
the  approximate  cost  of  revising  the 
labels  for  those  products  conta  ining 
more  than  0.5  g  of  trans  fatty  acids.  As 
noted  in  section  V'l  of  this  document  in 
the  Preliminarv-  Regulatory  Impact 
Analysis,  FDA  estimates  that  the 
approximate  cost  of  analysis  to 
determine  the  amount  of  trans  fatty 
acids  in  affected  products  to  be 
approximately  $a..?76.000  for  41.800 
products  (see  Table  8  of  this  document). 
Also,  as  noted  in  section  \T  of  tliis 
document,  FDA  estimates  that  there  are 
approximately  1.880  firms  producing 
products  that  would  be  affected  by  this 
proposed  rule.  Further.  FDA  estimates 
that  there  are  approximately  38,670 
SKU's  for  food  products,  other  than 
dietary  supplements,  that  would  be 
affected  by  this  proposed  rule  with  the 
associated  operating  costs  for  revising 
labels  of  S29. 880.000  (see  Table  13  of 
this  document) 

In  the  final  rule  establishing 
requirements  for  the  nutrition  labeling 
of  dietary  supplements,  FDA  estimated 
that  there  were  approximately  850 
suppliers  of  dietary  supplements  and 
that  they  had  on  average  40  products 
each  (62  FR  49826  at  49846).  Although 
FDA  is  uncertain  as  to  exactly  how 
manv  dietary  supplement  suppliers 
(certainly,  fewer  than  40  suppliers)  have 
products  that  contain  trans  fatty  acids 
and  welcomes  comments  on  this  point, 
based  upon  its  experience,  it  believes 
that  less  than  1  percent  of  the 
approximate  total  of  34,000  dietary 
supplements,  or  approximately  300. 
would  contain  trans  fattv  acids.  Based 
upon  its  knowledge  of  food  labeling, 
FDA  estimates  that  firms  would  require 
less  than  2  hours  per  product  to  comply 
with  the  nutrition  labeling  requirements 
in  §  101.36(b)(2)  of  a  final  rule  based  on 
this  proposal 

FDA  also  estimates  that 
approximately  25  firms  would  choose  to 
make  trans  fatty  acid  free  claims  under 
proposed  §  101.62(c)(6)  on 
approximately  4  products  per  firm. 
Because  the  regulations  supply  the 
wording  that  would  appear  on  the  label, 
the  making  of  a  "trans  fat  free"  claim 
and  the  required  disclosure  of  0  g  trans 
fatty  acids  in  an  accompanying  footnote 
would  impose  no  burden  and  would  not 


constitute  a  "collection  of  information" 
under  the  PRA.  Rather,  the  proposed 
nutrient  content  claim  "trans  fat  free" 
and  accompcuiying  footnote  would  be  a 
"public  disclosure  of  information 
originally  supplied  by  the  Federal 
Government  to  the  recipient  for  the 
purpose  of  disclosure  to  the  public"  (5 
CFR  1320(c)(2)).  Because  the 
information  on  total  fat  and  cholesterol 
levels  required  to  be  disclosed  under 
§  101.62(c)  would  be  information  that 
the  firms  would  already  have,  FDA 
estimates  that  this  additional 
requirement  would  add  less  that  0.5 
hours  burden  for  each  product. 

For  the  requirements  in 
§§  101.36(b)(2)  and  101.62(c),  FDA  has 
estimated  operating  costs  by  combining 
the  approximate  cost  of  analysis  to 
determine  the  level  of  trans  fatty  acids 
in  the  affected  products  requiring 
disclosure  of  trans  fatty  acids  ($200  per 
product)  and  the  approximate  cost  of 
revising  labels  for  those  products  ($500 
per  product).  Thus.  FDA  tentatively 
finds  that  the  requirements  of  a  final 
rule  based  on  this  proposal  would  result 
in  total  one-time  operating  costs  of 
$38,536,000.  FDA  expects  that,  with  at 
least  a  1-year  compliance  date,  firms 
will  coordinate  labeling  revisions 
required  by  any  final  rule  that  may  issue 
based  on  this  proposal  with  other 
planned  labeling  for  its  products. 

In  compliance  with  the  PRA  (44 
U.S.C.  3507(d)).  the  agency  has 
submitted  the  information  collection 
provisions  of  this  proposed  rule  to  OMB 
for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  by  December  17. 
1999,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  New 
Executive  Office  Bldg..  725  17th  St. 
NW.,  rm.  10235.  Washington.  DC  20503. 
Attn:  Desk  Officer  for  FDA. 

XI.  Effective  Date 

The  agency  proposes  that  any  final 
rule  that  may  issue  based  upon  this 
proposal  become  effective  in  accordance 
with  the  uniform  effective  date  for 
compliance  with  food  labeling 
requirements  that  is  announced  by 
notice  in  the  Federal  Register  and  that 
is  not  sooner  than  1  year  following 
publication  of  any  final  rule  based  on 
this  proposal.  However,  FDA  will  not 
object  to  voluntary  compliance 
immediately  upon  publication  of  the 
final  rule. 

XH.  Comments 

Interested  persons  may.  on  or  before 
February  15.  2000.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal,  except  that  written  comments 


regarding  collection  of  information 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory-  Affairs, 
OMB  (address  above),  on  or  before 
December  17,  1999.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authoritv;  15  LlS.C.  1453.  1454.  1455:  21 
use.  321.'331,  342,  343,  348.  371. 

2.  Section  101.9  is  amended  by 
revising  paragraphs  (c)(2)(i)  and 
(d)(7)(ii}  to  read  as  follows; 

§  1 01 .9    Nutrition  labeling  of  food. 

***** 

(c)  *    *    * 
(2)*    *    * 

(i)  "Saturated  fat,"  or  "Saturated":  A 
statement  of  the  number  of  grams  of 
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saturated  fat  in  a  serving,  defined  as  the 
sum  of  the  number  of  grams  per  serving 
of  all  fatty  acids  containing  no  double 
bonds  (i.e.  "saturated  fatty  acids")  plus 
the  number  of  grams  per  serving  of  any 
unsaturated  fatty  acids  that  contain  one 
or  more  isolated  (i.e.,  nonconjugated) 
double  bonds  in  a  trans  configuration 
(i.e.,  "trans  fatty  acids"  or  "trans  fat"). 

(A)  The  label  declaration  of  saturated 
fat  content  information  (i.e..  the 
combined  value  of  saturated  fattv  acids 
plus  trans  fatty  acids)  is  not  required  for 
products  thai  contain  less  than  0.5  gram 
of  total  fat  in  a  serving  if  no  claims  are 
made  about  fat,  fatty  acids,  or 
cholesterol  content,  and  if  "calories 
from  saturated  fat"  is  not  declared. 
Except  as  provided  for  in  paragraph  (f) 
of  this  section,  if  a  statement  of  the 
saturated  fat  content  is  not  required  and. 
as  a  result,  not  declared,  the  statement 
"Not  a  significant  source  of  saturated 
fat"  shall  be  placed  at  the  bottom  of  the 
table  of  nutrient  values.  The  term 
"Saturated  fat"  or  'Saturated"  shall  be 
indented  and  the  combined  value  of 
saturated  fatty  acids  and  trans  fatty 
acids  expressed  as  grams  per  serving  to 
the  nearest  0.5  (l/2)-gram  increment 
below  5  grams  and  to  the  nearest  gram 
increment  above  5  grams.  If  the  serving 
contains  less  than  0.5  gram  of  saturated 
fatty  acids  and  less  than  0.5  gram  of 
trans  fatty  acids,  the  content  when 
declared,  shall  be  expressed  as  zero. 

(B)  When  0.5  or  more  grams  per 
serving  of  trans  fatty  acids  are  present, 
the  heading  shall  he  followed  bv  an 
asterisk  (or  other  symbol)  (e.g.. 
"Saturated  fat*")  referring  to  another 
asterisk  (or  other  symbol)  at  the  bottom 
of  the  nutrition  label  adjacent  to  a 
footnote  stating  that  the  product 

"Includes g  trans  fat."  with  the 

blank  specifying  the  amount  of  trans  fat 
present  in  a  serving.  Optionallv.  when 
less  than  0.5  gram  per  serving  of  trans 
fatty  acids  are  present,  manufacturers 
may.  but  need  not.  use  an  asterisk  (or 
another  symbol)  following  'Saturated 
fat"  to  refer  to  the  footnote  "Includes  (or 
contains)  0  g  trans  fat"  or  "Includes  (or 
contains)  no  trans  fat."  except  that  the 
footnote  is  required  when  a  fatty  acid  or 
cholesterol  claim  is  made.  The  term 
"trans  fatty  acids"  may  be  used 
interchangeably  with  "trans  fat." 
Amounts  specified  within  the  footnote 
shall  be  expressed  as  grams  per  ser\'ing 
to  the  nearest  0.5  (l/2)-gram  increment 
below  5  grams  and  to  the  nearest  gram 
increment  above  5  grams. 
***** 

(d)  *  *  * 
(7)  *   *   * 

(ii)  A  listing  of  the  percent  of  the  DRV 
as  established  in  paragraphs  (c)(7)(iii) 


and  (c)(9)  of  this  section  shall  be  given 
in  a  column  aligned  under  the  heading 
"%  Daily  Value"  established  in 
paragraph  (d)(6)  of  this  section  with  the 
percent  expressed  to  the  nearest  whole 
percent  for  each  nutrient  declared  in  the 
column  described  in  paragraph  (d)(7)(i) 
of  this  section  for  which  a  DRV  has  been 
established,  except  that  the  percent  for 
protein  may  be  omitted  as  provided  in 
paragraph  (c)(7)  of  this  section.  The 
percent  shall  be  calculated  by  dividing 
either  the  amount  declared  on  the  label 
for  each  nutrient  or  the  actual  amount 
of  each  nutrient  (i.e.,  before  rounding) 
by  the  DRV  for  the  nutrient,  except  that 
the  percent  for  protein  shall  be 
calculated  as  specified  in  paragraph 
(c)(7)(ii)  of  this  section.  When  trans  fatty 
acids  are  present  in  a  food,  the  percent 
declared  for  saturated  fat  shall  be 
calculated  by  dividing  the  amount 
declared  on  the  label  for  saturated  fat, 
which  includes  trans  fatty  acids,  by  the 
DRV  for  saturated  fat.  The  numerical 
value  shall  be  followed  by  the  symbol 
for  percent  (i.e.,  %). 
***** 

3.  Section  101.13  is  amended  by 
revising  paragraphs  (h)(1),  (h)(2),  and 
(h)(3)  to  read  as  follows: 

§101,13     Nutrient  content  claims — general 

principles. 

***** 

(h)  *   *   * 

(1)  If  a  food,  except  a  meal  product  as 
defined  in  §  101.13(1).  a  main  dish 
product  as  defined  in  §  101.13(m),  or 
food  intended  specifically  for  use  by 
infants  and  children  less  than  2  years  of 
age.  contains  more  than  1 3.0  g  of  fat,  4.0 
g  of  saturated  fat  and  trans  fat 
combined,  60  milligrams  (mg)  of 
cholesterol,  or  480  mg  of  sodium  per 
reference  amount  customarily 
consumed,  per  labeled  serving,  or,  for  a 
food  with  a  reference  amount 
customarily  consumed  of  30  g  or  less  or 
2  tablespoons  or  less,  per  50  g  (for 
dehydrated  foods  that  must  be 
reconstituted  before  typical 
consumption  with  w^ater  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §  101.9(f)(1),  of  all  nutrients 
per  reference  amount  customarily 
consumed,  the  per  50  g  criterion  refers 
to  the  "as  prepared"  form),  then  that 
food  must  bear  a  statement  disclosing 
that  the  nutrient  exceeding  the  specified 
level  is  present  in  the  food  as  follows: 

"See  nutrition  information  for 

content"  with  the  blank  filled  in  with 
the  identity  of  the  nutrient  exceeding 
the  specified  level,  e.g..  "'See  nutrition 
information  for  fat  content." 

(2)  If  a  food  is  a  meal  product  as 
defined  in  §  101.13(1).  and  contains 
more  than  26  g  of  fat.  8.0  g  of  saturated 


fat  and  trans  fat  combined.  120  mg  of 
cholesterol,  or  960  mg  of  sodium  per 
labeled  serxing.  then  that  food  must 
disclose,  in  accordance  with  the 
requirements  as  provided  in  paragraph 
(h)(1)  of  this  section,  that  the  nutrient 
exceeding  the  specified  level  is  present 
in  the  food. 

(3)  If  a  food  is  a  main  dish  product  as 
defined  in  §  101.13(m),  and  contains 
more  than  19.5  g  of  fat.  6.0  g  of  saturated 
fat  and  trans  fat  combined,  90  mg  of 
cholesterol,  or  720  mg  of  sodium  per 
labeled  serving,  then  that  food  must 
disclose,  in  accordance  with  the 
requirements  as  provided  in  paragraph 
(h)(1)  of  this  section,  that  the  nutrient 
exceeding  the  specified  level  is  present 
in  the  food. 
***** 

4.  Section  101.14  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§10114     Health  claims;  general 
requirements 

(a)*    •    ■ 

(5)  Disqualifying  nutrient  levels  means 
the  levels  of  total  fat,  saturated  fat  and 
trans  fat  combined,  cholesterol,  or 
sodium  in  a  food  above  which  the  food 
will  be  disqualified  from  making  a 
health  claim.  These  levels  are  13.0 
grams  (g)  of  fat.  4.0  g  of  saturated  fat  and 
trans  fat  combined,  60  milligrams  (mg) 
of  cholesterol,  or  480  mg  of  sodium,  per 
reference  amount  customarily 
consumed,  per  labeled  serving  size,  and, 
only  for  foods  with  reference  amounts 
customarily  consumed  of  30  g  or  less  or 
2  tablespoons  or  less,  per  50  g.  For 
dehydrated  foods  that  must  have  water 
added  to  them  prior  to  typical 
consumption,  the  per  50  g  criterion 
refers  to  the  as  prepared  form.  Any  one 
of  the  levels,  on  a  per  reference  amount 
customarily  consumed,  a  per  labeled 
serving  size  or,  when  applicable,  a  per 
50  g  basis,  will  disqualify'  a  food  fi-om 
making  a  health  claim  unless  an 
exception  is  provided  in  subpart  E  of 
this  part,  except  that: 

(i)  The  levels  for  a  meal  product  as 
defined  in  §  101.13(1)  are  26.0  g  fat.  8.0 
g  of  saturated  fat  and  trans  fat 
combined.  120  mg  of  cholesterol,  or  960 
mg  of  sodium  per  labeled  serving  size, 
and 

(ii)  The  levels  for  a  main  dish  product 
as  defined  in  §  101.13(m)  are  19. 5  g  of 
fat,  6.0  g  of  saturated  fat  and  trans  fat 
combined,  90  mg  of  cholesterol,  or  720 
mg  of  sodium  per  labeled  serving  size. 
***** 

5.  Section  101.36  is  amended  by 
adding  a  sentence  after  the  first  sentence 
in  paragraph  {b)(2)(i)  and  by  revising 
paragraph  {b)(2)(iii)  introductory  text  to 
read  as  follows: 
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§  101 ,36    Nutrition  labeling  of  dietary 
supplements. 

♦  •         •  •         * 

(b)  *   *   * 
(2)*   *    • 

(i)  *  *  *  When  tnins  fatty  acids  are 
present,  they  shall  be  declared  in 

accordance  with  i«  101.9(c)(2)(i).  *  *  * 

*  *         ♦         '         * 

(iii)  The  percent  of  the  Daily  Value  of 
all  dif'tarv  ingredients  declared  under 
[laragraph  (b)(2)(i)  of  this  section  shall 
hf>  listed,  except  that  the  percent  for 
protein  mav  be  omitted  as  provided  in 
§  101.9(c)(7)  and  when  trans  fatty  acids 
are  present  in  a  food,  the  percent  for 
saturated  fat  shall  he  calculated  by 
dividing  the  amount  declared  on  the 
label  for  saturated  fat.  which  Lncludes 
trans  fatty  acids,  by  the  DRV  for 
saturated  fat;  no  percent  shall  be  given 
for  subcomponents  for  which  DRV's 
have  not  been  established  (e.g.,  sugars); 
and.  for  labels  of  dietary  supplements  of 
vitamins  and  minerals  that  are 
represented  or  purported  to  be  for  use 
bv  infants,  children  less  than  4  years  of 
age.  or  pregnant  or  lactating  women,  no 
percent  shall  be  given  fbr  total  fat, 
saturated  fat.  cholesterol,  total 
carbohvdrate,  dietarv'  fiber,  vitamin  K. 
selenium,  manganese,  chromium, 
molvbdenum.  chloride,  sodium,  or 
potassium 

,  D  i-  •  * 

6,  Section  101.62  is  amended  by 
adding  paragraph  (c)(6).  by  revising 
paragraph  (c)  introductory  text,  and 
paragraphs  (c)(2)(i),  (c)(3)'(i).  (c)(4)(i), 
(c)(5Ki),  (d)(l)(i){C).  (d)(l)(ii)(C), 
(d)(2){i)(B),  (d)(2)(ii)(B),  (d)(2)(iii)(B), 
(d)(2)(iv)(B).  (d)(.-3).  (d)(4)(i)(B), 
(d)(4l(u)(B),  (d)(5)(i)(B),  (d)(5)(ii)(B).  and 
(e)  to  read  as  fi)llows: 

§101.62    Nutrient  content  claims  for  fat. 
tatty  acid,  and  cholesterol  content  of  foods. 

***** 

U  )  "Ftittv  acid  content  claims."  The 
label  or  labeling  of  foods  that  bear 
claims  with  respect  to  the  level  of 
saturated  fat  or  trans  fat  shall  disclose 
the  level  of  total  fat  and  cholesterol  in 
the  food  in  immediate  proximity  to  such 
(  laini  each  tinu;  the  claim  is  made  and 
in  tvpe  that  shall  be  no  less  than  one- 
half  the  size  of  the  tvpe  used  for  the 
(  laini  with  respect  to  the  level  of 
saturated  fat  or  trans  fat.  Declaration  of 
(  holesterol  content  mav  be  omitted 
when  the  food  contains  less  than  2 
milligrams  (mg)  of  cholesterol  per 
reference  amount  customarily 
consumed  or  in  the  case  of  a  meal  or 
main  (iish  product  less  than  2  mg  of 
cholesterol  ptT  labeled  serving. 
[)e(  laratitm  of  total  fat  may  be  omitted 
with  the  terms  defined  in  paragraphs 
(c)(l]  and  (c)(6]  of  this  section  when  the 


food  contains  less  than  0.5  g  of  total  fat 
per  reference  amount  customarily 
consumed  or,  in  the  case  of  a  meal 
product  or  a  main  dish  product,  when 
the  product  contains  less  than  0.5  g  of 
total  fat  per  labeled  serving.  The 
declaration  of  total  fat  may  be  omitted 
writh  \he  terms  defined  in  paragraphs 
(c)(2)  through  (c)(5)  of  this  section  when 
the  food  contains  3  g  or  less  of  total  fat 
per  reference  amount  customarily 
consumed  or  in  the  case  of  a  meal 
product  or  a  main  dish  product,  when 
the  product  contains  3  g  or  less  of  total 
fat  per  100  g  and  not  more  than  30 
percent  calories  from  fat. 
***** 

(2)*    *    * 

(i)  The  food  contains  1  g  or  less  of 
saturated  fat  and  less  than  0.5  g  of  trans 
fat  per  reference  amount  customarily 
consumed  and  not  more  than  15  percent 
of  calories  from  saturated  fat  and  trans 
fat  combined;  and 
***** 

(3)*    *    * 

(i)  The  product  contains  1  g  or  less  of 
saturated  fat  and  less  than  0.5  g  of  trans 
fat  per  100  g  and  less  than  10  percent 
of  calories  from  saturated  fat  and  trans 
fat  combined;  and 
***** 

(4)*    *    * 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  and  at  least  25 
percent  less  saturated  fat  and  trans  fat 
combined  per  reference  amount 
customarily  consumed  than  an 
appropriate  reference  food  as  described 
in§101.13(j)(l);and 
***** 

(5)*    *    * 

(i)  The  food  contains  at  least  25 
percent  less  saturated  fat  and  at  least  25 
percent  less  saturated  fat  and  trans  fat 
combined  per  100  g  of  food  than  an 
appropriate  reference  food  as  described 
in§101.13{j)(l);and 
***** 

(6)  The  terms  "trans  fat  free,"  "free  of 
frans  fat,"  "no  trans  fat,"  "zero  trans 
fat,"  "without  trans  fat,"  "trivial  source 
of  trans  fat,"  "negligible  source  of  trans 
fat,"  or  "dietarily  insignificant  source  of 
trans  fat"  (with  "trans  fatty  acids" 
allowable  as  a  synonym  for  "trans  fat") 
may  be  used  on  the  label  or  in  the 
labeling  of  foods,  provided  that: 

(i)  The  food  contains  less  than  0.5  g 
of  frans  fat  and  less  than  0.5  g  of 
saturated  fat  per  reference  amount 
customarily  consumed  and  per  labeled 
serving  or,  in  the  case  of  a  meal  product 
or  a  main  dish  product,  less  than  0.5  g 
of  trans  fat  and  less  than  0.5  g  of 
saturated  fat  per  labeled  serving;  and 

(ii)  The  food  contains  no  ingredient 
that  is  generally  understood  by 


consumers  to  contain  trans  fat  unless 
the  listing  of  the  ingredient  in  the 
ingredient  statement  is  followed  by  an 
asterisk  (or  other  symbol)  that  refers  to 
the  statement  below  the  list  of 
ingredients  v.-bich  states,  "adds  a  trivial 
amount  of  trans  fat,"  "adds  a  negligible 
amount  of  trans  fat."  or  "adds  a 
dietarilv  insignificant  amount  of  trans 
fat;  and 

(iii)  As  required  in  «?  101.1.Me)(2).  if 
the  food  meets  these  conditions  without 
the  benefit  of  special  processing, 
alteration,  formulation,  or  reformulation 
to  lower  trans  fat  content,  it  is  labeled 
to  disclose  that  frans  fat  is  not  usually 
present  in  the  food  (e.g.,  "Corn  oil. 
atrans  fat  free  food"). 

(d)  *    *    * 

(1)  *    *    * 

(i)  *   *   * 

(C)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed  or.  in  the  case  of  a  meal 
product  or  main  dish  product.  2  g  or 
less  of  saturated  fat  and  trans  fat 
combined  per  labeled  ser\  ing:  and 


(C)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed  or.  in  the  case  of  a  meal 
product  or  main  dish  product.  2  g  or 
less  of  saturated  fat  and  trans  fat 
combined  per  labeled  serving;  and 
***** 

(2)  *    *    * 

(i)  *  *   * 

(B)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed;  and 


(B)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed;  and 


tuij  "    " 

(B)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  custt)manly 
consumed: 
***** 

(iv)  *  *  * 

(B)  The  food  contains  2  g  or  less  of 
saturated  fat  and  frans  fat  combined  per 
reference  amount  customarily 
consumed: 

***** 

(3)  The  terms  defined  in  paragraph 
(d)(2)  of  this  section  may  be  used  on  the 
label  and  in  labeling  of  meal  products 
as  defined  in  §101.13(1)  or  a  main  dish 
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product  as  defiiuni  \n  ^'A)l  i3(m) 
pr()\'idfM]  that  tlif  prodiK  t  nu'cts  the 
rf^quiremonts  of  jjaragrapli  (dj(2:  of  this 
section  except  that  the  determination  as 
to  whether  paragraph  (d)(2)(i)  or 
(d)(2)(iii)  of  this  section  applies  to  the 
product  will  he  made  only  on  the  basis 
i>f  whether  the  meal  product  contains  26 
g  or  less  of  total  fat  per  labeled  serving 
or  the  main  dish  product  contains  19.5 
g  or  less  of  total  fat  per  labeled  serving; 
the  requirement  m  paragraphs 
ld)(2)(i)(A)  and  (d)(2)(iii){A)  of  this 
section  shall  be  limited  to  20  mg  of 
cholesterol  per  100  g.  and  the 
requirement  m  paragraphs  ld)(2j(i)iB) 
and  (d)(2)(iii)(B)  of  this  section  shall  be 
modified  to  require  that  the  food 
contain  2  g  or  less  of  saturated  fat  and 
trans  fat  combined  per  100  g  rather  than 
per  reference  amount  customarily 
consumed. 

(4)  *    *    * 

(i)  *    *    * 

[B]  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
reference  amount  customarily 
consumed:  and 


(B)  The  food  contains  2  a  or  less  of 
saturated  fat  and  trans  fat  (   unbined  per 
reference  amount  i  ustom.inix 
consumed: 


(5)  *    *    * 

(il*   *    * 

(B)  The  toud  cuniains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
100  g:  and 
***** 

(ii)  *   *   * 

(B)  The  food  contains  2  g  or  less  of 
saturated  fat  and  trans  fat  combined  per 
100  g; 

***** 

(e)  "Lean"  and  "extra  lean"  claims. 
(1)  The  term  "lean"  may  be  used  on  the 
label  or  in  labeling  of  foods  except  meal 
products  as  defined  in  §  101.13(1)  and 
main  dish  products  as  defined  in 
§  101.13(m)  provided  that  the  food  is  a 
seafood  or  game  meat  product  and  as 
packaged  contains  less  than  10  g  of  total 
fat.  4.5  g  or  less  of  saturated  fat  andfrans 
fat  combined,  and  less  than  95  mg  of 
cholesterol  per  reference  amount 
customarily  consumed  and  per  100  g; 

(2)  The  term  defined  in  paragraph 
(eKl)  of  this  section  may  be  used  on  the 
label  or  in  the  labeling  of  meal  products 
as  defined  \n  *  101.13(1)  and  main  dish 
products  as  defined  in  §  101.13(m) 
provided  that  the  food  contains  less 
than  10  g  of  total  fat,  4.5  g  or  less  of 
saturated  fat  and  trans  fat  combined, 
and  less  than  95  mg  of  cholesterol  per 
100  g  and  per  labeled  serving: 

(3)  The  term  "extra  lean"  may  be  used 
on  the  label  or  in  labeling  of  foods 


except  meal  products  as  defined  in 
§  101.13(1)  and  main  dish  products  as 
defined  in  §101.13(m)  provided  that  the 
food  is  a  discrete  seafood  or  game  meat 
product  and  as  packaged  contains  less 
than  5  g  of  total  fat,  less  than  2  g  of 
saturated  fat  and  trans  fat  combined, 
and  less  than  95  mg  of  cholesterol  per 
reference  amount  customarily 
consumed  and  per  100  g;  and 

(4)  The  term  defined  in  paragraph 
(e)(3)  of  this  section  may  be  used  on  the 
label  or  in  the  labeling  of  meal  products 
as  defined  in  §  101.13(1)  and  main  dish 
products  as  defined  in  §  101.13(m) 
provided  that  the  food  contains  less 
than  5  g  of  total  fat,  less  than  2  g  of 
saturated  fat  and  trans  fat  combined, 
and  less  than  95  mg  of  cholesterol  per 
100  g  and  per  labeled  serving. 
***** 

Dated:  [ulv  29,  1999. 
|.in>   i     H-niii'V, 

Conimissiuner  of  Food  and  Drugs. 
Donna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 

Note:The  following  Appendix  A  and 
Appendix  B  will  not  appear  in  the  Code  of 
Federal  Regulations. 
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Table  2  — Oe 

SERVATIONAL  STUDIES  OF  ASSOCIATIONS  OF  trans  FATTY  ACIDS  INTAKES  AND  ADIPOSE  TISSUE 

Concentrations  with  Risk  of  Coronary  Heart  Disease  (CHD)  in  Humans 

Study  Design,  Main 

Reference 

Outcome  Measures, 
Location,  and  Date 

Subjects 

Methods 

Results 

Comments 

Arc  et  at    '995  (Ref, 

Case-control. 

Men  <70  years  of 

Adipose  tissue  sam- 

Relative nsk  of  acute 

Authors  assumed  that 

15) 

Risk  of  acute  myocar- 

age. Cases:  671 

ples  from  the  but- 

myocardial infarc- 

trans fatty  acids  in- 

dial infarction. 

men  with)  first  acute 

tocks  were  ana- 

tion was  slightly 

takes  were  pn- 

Finland.  Gennany. 

myocardial  infarc- 

lyzed for  trans  fatty 

greater  with  highe' 

marily  from  hydro- 

Israel.  Netherlands, 

tion  consecutively      !      acids  content 

adipose  trans  tatty 

genated  vegetable 

Nonway,  Russia. 

recruited  from  coro-     Calculation  of  odds 

acids  concentra- 

oils but  no  food  in- 

United Kingdom, 

nary  care  units  of            ratios  (OR). 

tions  when  OR's 

take  data  were  col- 

Spain, and  Switzer- 

participating tios- 

were  calculated  ex- 

lected to  verity  that 

land  (EURAMIC 

pitals.  Controls; 

cluding  the  Spanish 

this  assumption 

Study)  1991-1992. 

717  men  withiout  a 

sites  but  dif- 

A-as  true  for  all 

history  of  acute 

fe-'ences  between 

countnes. 

myocardial  infarc- 

cases and  controls 

tion,  recruited  from 

were  not  signifi- 

• 

ttie  population  in 

cant 

the  catchment  area 

Although  there  were 

and  frequency- 

no  overall  dif- 

matched for  age 

ferences  in  mean 

according  to  5-year 

proportions  of  trans 

intervals. 

fatty  acids  i^ 
adipose  tissue 
samples  between 
cases  and  controls, 
mean  proportion  of 
trans  fatty  acids  in 
adipose  tissue 
samples  differed 
considerably 
among  centers 
Cases  in  Norway 
and  Finland  had 
significantly  higher 
mean  proportions 
of  trans  fatty  acids 
than  controls   Pat- 
tern of  adipose  tis- 
sue fatty  acids  was 
different  m  Spam 
from  other  coun- 
tries :n  that  propor- 
tion of  trans  fatty 
acids  was  very  low 
and  ttiat  of  oleic 
acid  was  high  m 

• 

Spain. 

• 
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APPENDIX  A— Co^t 

-Observational  Studies  of  Assoc  a-  c\s  o-  ra 
Concentrations  with  Risk  of  Coronary  Heart 


uec 


5  F,--TY  ACIDS  Intakes  and  Adipose  Tissue 
Disease  (CHD)  in  Humans 


Reference 


Study  Design,  Main 
Outcome  Measures, 
Location,  and  Date 


Subjects 


Methods 


Results 


Comments 


-L 


'scheno  et  al.,  1994 
vRef.  18) 


Case-control. 

Risk  of  myocardial  in- 
farction 

Boston,  MA  1982- 
1983. 


239  white  males  and 
females  <76  years 
of  age  (mean=57.9 
years)  diagnosed 
with  myocardial  in- 
farction Patients 
had  no  previous 
history  of  diabetes, 
high  serum  choles- 
terol, myocardial  in- 
farction, or  angina. 

282  control  subjects 
of  the  same  age 
(mean=57.1  years) 
and  sex  who  had 
no  history  of  diabe- 
tes, high  serum 
cholesterol,  myo- 
cardial infarction,  or 
angina  Control 
subjects  were  se- 
lected at  random 
from  town  where 
patient  resided. 

Sample  consisted  of 
197  matched  pars 
and  an  additiona 
42  patients  and  85 
control  subjects 


Patients  and  controls 
were  interviewed 
and  blood  samples 
taken  8  weeks  after 
patient's  myocardial 
infarction.  Con- 
firmation of  diag- 
nosis was  based 
on  clinical  history 
and  creatine  kinase 
increase. 

Trans  fatty  acids  in- 
take was  estimated 
from  a  semi- 
quantitative food 
frequency  question- 
naire and  analyzed 
values  for  all  trans 
isomers  of  C-18 
fatty  acids  from  the 
scientific  literature. 

High  density 
lipoprotein  choles- 
terol (HDL-C)  and 
low  density 
lipoprotein  choles- 
terol (LDL-C)  con- 
centrations were 
measured  m 
serum. 


Mean  intake  of  total 
trans  fatty  acids 
was  4.4  g/day  in 
men  (1.5%  of  en- 
ergy) and  3.6  g/day 
in  women  (1.7%  of 
energy)  Median  in- 
takes in  the  lowest 
and  highest 
quintiles  were  3.1 
and  6.7  g/day  for 
men  and  3.0  and 
6.8  g/day  for 
women. 

Relative  nsk  (RR)  of 
myocardial  infarc- 
tion was  2.03 
{p=0.0001)  in  the 
highest  compared 
to  the  lowest  quin- 
tile  of  energy-ad- 
justed trans  fatty 
acids  intake  after 
adjustment  for  ciga- 
rette smoking,  his- 
tory of  hyper- 
tension, family  his- 
tory of  CHD.  alco- 
hol intake,  physical 
activity,  tx)dy  mass 
index,  and  intakes 
of  saturated  fat. 
monounsaturated 
fat,  linoleic  acid, 
and  cholesterol. 


Patients  were  not 
asked  whether  they 
had  changed  their 
dietary  intakes  after 
their  myocardial  in- 
farction. Serum 
LDL-C  has  been 
shown  to  respond 
to  dietary  changes 
within  3  weeks  in 
clinical  thals  and 
LDL-C  in  this 
group  may  reflect 
recent  dietary  in- 
takes rather  than 
diet  before  myocar- 
dial Infarction. 
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Table 

2  —Observational  Studies  of  Associations  of  trans  Fatty  acids  Intakes  and  Adipose  Tissue 

Concentrations  with  Risk  of  Coronary  Heart  Disease  (CHD)  in  Humans 

1    Study  Design,  Main 

Referent 

e 

Outcome  Measures, 
Location,  and  Date 

Subjects 

Metpoos 

Results 

Comments 

Ascherio  et  al , 

1996         Cohort  study. 

43,757  male  health 

Food  frequency  ques- 

Mean daily  intake  of 

Source  of  'ood  com- 

(Ref. 19) 

Incidence  of  fatal  cor-  i      professionals  40- 

tionnaire  adminis- 

trans  fatty  acids 

position  data  not 

onary  heart  disease  !      75  years  of  age         '      tared  at  beginning 

was  0  8°o  of  en- 

reported 

(CHD)  and  nonfatal         free  of  diagnosed            of  study  m  1986 

ergy  and  1  6°o  of 

Analyses  conducted 

myocardial  infarc- 

cardiovascular dis-    '  Tracking  of  fatal  CHD 

energy  for  the  low- 

with proportion  of 

tion 

ease  in  1 986. 

and  nonfatal  myo- 

est and  highest 

energy  contributed 

United  States  1986- 

cardial  infarction 

quintiles   Median 

Dy  different  fats  as 

1996  '0'  tnese 

occurring  between 

intakes  were  1  5  g 

continuous  vari- 

data 

return  of  the  base- 
ine  questionnaire 
and  January  1992 
Nonfatal  myocardial 
infarction  confirmed 
by  use  of  WHO  cn- 
tena  (symptoms 
plus  either  typical 
ECG  changes  or 
:ncreased  activities 
n  cardiac  en- 
zymesi   Fatal  CHD 
was  documented 
Dy  death  records 
and  medical 
records  or  ne- 
cropsy reports. 

day  and  4.3  g/day 
for  the  lowest  and 
highest  quintiles, 

RR  of  total  myocar- 
dial infarction  ichi 
square  for  trend) 
was  2,59  (p=0,01) 
after  adjustment  for 
age,  body  mass 
index,  smoking,  al- 
cohol consumption, 
physical  activity, 
history  of  hyper- 
tension or  high 
blood  cholesterol, 
family  history  of 
myocardial  infarc- 
tion before  age  60, 
and  profession  Ad- 
ditional ad|ustment 
for  dietary  fiber  in- 
take adjusted  for 
energy  reduced  chi 
square  value  to 
1,27  (p=0,20), 

RR  of  fatal  CHD  was 
very  similar  to  that 
for  total  myocardial 
infarction. 

ables 

- 
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Table  2  — -Oe 

?semvat^onal  S'jdies  of  AssociA'  on? 

Qp  t^ans  F-"-'  Ac 

?;  i\-iKr;  AND  Adipose  Tissue                  I 

Concentrations  with  Risk  of  Coronary  hear:  D;iLAiE 

^CHD;  .\  HoMANS 

Study  Design,  Main 

Reference 

Outcome  Measures, 
Location,  and  Date 

Subjects 

Methods 

Results 

Comments 

Hu  et  al.,  1997  (Ref. 

Prospective  cohort 

80,082  female  nurses 

Semiquantitative  food 

Median  intakes  of 

Study  provides  14 

38) 

study  begun  in 

who  completed  die- 

frequency question- 

trans fats  were  1 ,3, 

years  of  followup 

1976. 

tary  questionnaires 

naires  and  all  trans 

1.7,  2,0.  2.4.  and 

for  this  population 

Incidence  of  CHD 

in  1980,  Sample 

isomers  of  C-1 8 

2,9%  of  energy  for 

group.  See  Willett 

(rwnfatai  myoca'-- 

excluded  women 

fatty  acids  in  foods 

quintiles  of  80.082 

etal  (1993)  for  re- 

dial infarction  or 

with  previous  can- 

from 1993  Harvard 

women. 

sults  from  8  years 

deathi  from  CHD) 

cer,  angina,  myo- 

University Food 

RR  of  CHD  in  relation 

of  followup. 

United  States  1 980- 

cardial  infarction, 

Composition  Data- 

to energy-adiusted 

Study  did  not  report 

1994 

stroke,  diabetes,  or 

base 

trans  fat  intake  was 

amounts  of  trans 

high  serum  total 

Incidence  of  CHD 

1.53  (p=0.002)for 

fatty  acids  intake. 

cholesterol  (TC). 

(nonfatal  myocar- 

the highest  quintile 

The  median  trans 

dial  infarction  or 

compared  to  the 

fatty  acids  intakes 

death  from  CHD). 

lowest  after  adjust- 

reported as  %  of 

Diagnosis  of  myo- 

ments for  factors 

energy  intakes  for 

cardial  infarction 

listed  and  for  in- 

quintiles were  cal- 

was confirmed  if 

takes  of  saturated 

culated  to  be  2.9, 

WHO  criteria  were 

fatty  acids  (SFA), 

3,8,  4,4,  5,3,  and 

met.  Fatal  CHD 

monounsaturated 

6.4  g/day  in  a 

was  documented 

fatty  acids  (MUFA), 

2,000  calone  diet. 

by  death  and  med- 

and polyunsat- 

ical records 

urated  fatty  acids 

Multiple  linear  regres- 

(PUFA). 

sion  analysis  used 

to  adjust  for  age. 

smoking,  body 

mass  index,  hyper- 

tension, aspinn 

use,  vigorous  exer- 

cise, alcohol  intake, 

menopausal  status, 

postmenopausal 

hormone  replace- 

ment therapy,  pa- 

rental history  of 

myocardial  infarc- 

tion before  65 

years  of  age,  en- 
ergy intake,  energy 
from  protein,  use  of 
multivitamins,  and 
vitamin  E  supple- 
ment use. 

> 
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jable  2  —Observational  Studies  of  Associations  of  trans  Fajtv  aods  Intakes  and  Aoif 

=osE  Tissue 

Concentrations  with  Risk  of  Coronary  heart  Disease  (CHD)  in  Humans 

Study  Design,  Main 

Pgfpr9ni.e 

Outcome  Measures, 
Location,  and  Date 

Subjects 

Metnods                              Resuits 
1 :- 

Commients 

Kromhout  et  al     1995 

Cohort.(25-year  fol- 

12.763 men  40-59 

Dietary  information          Mean  trans  fatty 

Use  of  foods  avail- 

[Re\. 22) 

low-up  of  inter-               years  of  age  during 

was  collected  from          acids  intakes  cai- 

able  in  1987  for  di- 

cohort  CHD  mor-            ttie  years  1958-' 

small  random  sam-          culated  from  the 

etan/  composite 

tahty) 

1964. 

pies  of  14  of  the  16         food  composites 

data  assumes  little 

CHD  mortality  and 

cohorts  between              analyses  ranged 

change  over  the  25 

serum  TC  con- 

1959 and  1964   In           between  0  05^=0 

years  from  the  be- 

centrations 

1987,  trans  fatty               and  1  84°o  of  en- 

ginning  of  the 

16  cohorts  in  Finland, 

acids  (reported  as           ergy  among  the  16 

study    Trans  fatty 

Italy,  Greece,  the 

elaidic  acid)  were            cohorts  and  were 

acids  could  not  be 

former  Yugoslavia, 

analyzed  in  com-            associated  with 

measured  at  the 

Japan,  United 

posites  rep-                      SFA  intake 

first  time  point 

States.  Italy,  and 

resenting  average            (r=0  84)   Mean  SFA 

Correlations  between 

the  Netheriands 

food  intakes  of                 intake  ranged  from 

analyses  at  the  two 

(Seven  Countries 

each  cohort  at                  3  8°o  to  22  7°o  of 

time  points  were 

Study)  1958-1964 

baseline  collected            energy   Mean  cis 

0  92  ip<0  0l)  for 

to  1987, 

from  local  markets          MUFA  intake 
and  prepared  ac-             ranged  from  3,8^c 
cording  to  the  aver-         to  26.9°o  of  energy 
age  consumption             Mean  PUFA  intake 
patterns  of  cohorts          ranged  from  3  4°= 

SFA,  0  93  (p<0  0l) 
for  MUFA,  and  0  52 
(p<0  07)  for  PUFA 
The  independent  ef- 
fects of  individual 

International  Classi-            to  8  6^o  of  energy 
fication  of  Diseases         Mean  dietary  cho- 
cateqory  tor  mor-             lesterol  ranged 
tality'trom  CHD                from  141  to  612 
(ICD  410-414)  was         mg/day 
used  to  establish         Mean  intake  of  trans 
cause  of  death                fatty  acids  of  co- 

fatty  acids  and  die- 
tary cholesterol  on 
serum,  cholesterol 
and  CHD  mortality 
could  not  be  ana- 
lyzed in  multivariate 
models  because 

from  CHD 

horts  was  associ- 
ated with  serum  TC 
!r=0  70,  p<0,01) 
and  25-year  mor- 
tality rates  from 
CHD  (r=0.78, 
p<0  001),  Mean  in- 
take of  all  SFA  was 
positively  associ- 
ated with  serum  TC 
;r=0  70,  p<0  01) 

mean  intakes  of  in- 
dividual SFA,  trans 
fatty  acids  and  die- 
tan/  cholesterol 
were  highly  cor- 
related among  the 
cohorts 

- 

and  25-year  CHD 

mortality  rates 

ir=0  88)   Mean  cho- 

lesterol intake  was 

positively  associ- 

ated with  serum  TC 

:r=0,46   NS)  and 

25-year  CHD  mor- 

tality rate  (r=0,55, 

p<0.05). 

- 

— 

Federal   Register    \'nl    fi4.   N'n.   221  ' Wedne.sdaw   Nnvprnbor    1 

"     l'*')0 'Proposed 

Rules             62817 

APPENDIX  A— Co-t-.ed 

• 

Table  2  - 

-Observational  Studies  of  Associations  of  tra-^s  f-ty  Acids  Intakes  and  Adipose  Tissue                   I 

Concentrations  with  Risk  of  Coronary  Heart  Disease 

(CHD)  IN  Humans 

Study  Design.  Main 

Reference 

Outcome  Measures, 
Location,  and  Date 

Subjects 

Methods 

Results 

Comments 

Pietinen  et  al.,  1997 

1  Cohort  study.                  21.930  male  smokers     Semi-quantitative 

Median  intakes  of 

Major  source  of  frans 

(Ref.  20) 

• 

Observations  from  a           excluding  prior  di-           food  frequency 

trans  fatty  acids 

fatty  acids  was 

placebo-controlled           agnosis  of  myocar-         questionnaire  and 

were  1.3,  1.7,  2.0, 

margarines.  Soft 

primary  prevention          dial  infarction,  an-           analyzed  values  of 

2.7.  and  5.6  g/d  in 

margannes  con- 

trial designed  to  in-         gina.  stroke,  diabe-         Finnish  foods  used 

quintiles  (2  g/day  = 

tained  0%  or  1 5- 

vestigate  an  asso- 

tes, or  exercise-re- 

to calculate  intakes 

0.95%  of  energy;  % 

17%  of  total  fatty 

ciation  between 

lated  chest  pain. 

of  trans  fatty  acids. 

energy  values  for 

acids  as  trans  fatty 

supplementation 

Analyzed  values  in- 

medians of  other 

acids.  Hard  mar- 

With alpha-tocoph- 

cluded  all  trans  iso- 

quintiles were  not 

gannes  contained 

erol.  beta-carotene, 

mers  of  C-1 6 — C- 

reported). 

animal  and  vege- 

or both  on  inci- 

22 fatty  acids. 

After  adjusting  for 

table  fa»s  and  their 

dence  of  lung  can- 

Occurrence of  major 

age  and  supple- 

trans tatty  acids 

cer  in  male  smok- 

coronary events 

ment  group,  trans 

content  ranged 

ers. 

was  obtained  from 

fatty  acids  intake 

from  2.7  to  13%  of 

Major  coronary 

the  National  Hos- 

(as %  energy)  was 

total  fatty  acids. 

events  and  coro- 

pital Discharge 

related  to  the  nsk 

No  other  category  of 

nary  deaths 

Register  (ICD 

of  major  coronary 

fatty  acids,  total  fat 

Finland  1985-1993. 

410.00  or  410.99). 
Deaths  were  identi- 
fied through  the 
Central  Population 
Register  and  coro- 
nary death  was  as- 
signed when  CHD 
was  descnbed  as 
the  underiying 
cause  of  death 
(ICD  410-414). 
Data  were  adjusted 
for  supplementation 
group  because  the 
mam  results  of  the 
trial  showed  fewer 
CHD  deaths  among 
participants  given 
aipha-tocopherol 
than  those  not 
given  the  vitamin 
and  more  CHD 
deaths  among 
those  given  beta- 
carotene  than 

event.  RR=1.19  in 
highest  intake  quin- 
tile  compared  to 
lowest  (  p  for 
trend=  0.06).  After 
adjustment  for  car- 
diovascular nsk 
factors,  RR=1  14  (p 
for  trend=0.16)  No 
significant  associa- 
tions were  found 
between  intakes  of 
other  fatty  acids 
and  the  risk  of 
CHD  death. 
With  age  and  supple- 
ment group  adjust- 
ments, frans  fatty 
acids  intake  was 
also  associated 
with  risk  of  CHD 
death.  RR=1.38  in 
highest  Intake  quin- 
tile  compared  with 
lowest  (p  for 

(triglycerides),  or 
cholesterol  intakes 
was  associated 
with  higher  RR  of 
major  coronary 
event. 

- 

those  not  receiving 
it. 

trend=0.06)  Signifi- 
cant association  re- 
mained after  ad- 
justment for  cardio- 
vascular risk  fac- 
tors. No  significant 
associations  were 
found  between  in- 
takes of  other  fatty 
acids  and  the  nsk 
of  CHD  death 
In  the  multivanate 
analyses,  there 
was  a  significant  in- 
verse association 
between  CHD 
dearth  and  the  in- 
take of  SFA  and 
significant  direct 
associations  with 
intake  of  PUFA  and 

— 

linoleic  acid  (p 
trend  for  both  < 
0.05). 

t 
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TablE  2  —Observational  Studies  of  Associations 

OF  trans  Fattv  Acids  In'^akes  and  Adipose  Tissue 

Concentrations  with  Risk  of  Coronary  Heart  Disease  (CHD)  in  Humans 

Study  Design,  Main 

Reference 

Outcome  Measures, 
Legation,  and  Date 

Subjects 

Methods 

Results 

. — . -*■ 

Comments 

Roberts  et  al.,  1995 

Case-control  study 

Men  <  65  years  of 

Samples  of  adipose        Mean  concentration 

(Ret.  17) 

Sudden  cardiac  death 

age  with  no  history 

tissue  taken  frorri             of  trans  fatty  acids       « 

due  to  coronary  ar- 

of CHD  Cases:  64     i 

the  anterior  abdom-         las  a  percent  of 

tery  disease. 

cases  of  sudden 

inal  wall  were  ana-          'otai  fatty  acidsl 

Southampton,  United 

cardiac  death  due 

lyzed  for  trans  fatty          was  lower  in  cases 

Kingdom  1990- 

to  coronary  artery 

acids  content                   than  in  controls 

1991. 

disease.  Cases 

RR  of  sudden  cardiac         :p<0  05! 

were  identified  by 

death  in  cases             Multivariate  OR  s 

necropsy  reports. 

compared  with  con-        were  not  mdepend- 

Potential  subjects 

trols  was  calculated        entiy  'elated  to  the 

ft 

with  a  diagnosis  of 

from  the  distribution         nsk  of  sudden  car- 

CHD before  death 

et  trans  isomers  by         diac  death  for  total 

were  excluded  from 

quintiles  in  the  con-         trans  fatty  acids 

the  sample. 

trol  population                  iCl8  i  and  C18:2) 

Controls:  286  healthy. 

Independent  contnbu-         or  for  trans  Cl8  1 

age-matched  men. 

tion  of  trans  iso-               only 

mers  to  the  nsk  of 
sudden  cardiac 
death  assessed  by 
multiple  regression 

with  ad)ustments 
for  age.  cigarette 

smoking  treated 
hypertension  dia- 
betes and  oleic 
and  iinoieic  acids  in 
adipose  tissue 

Troisietal    ^992  (Ref 

Cross-sectional  ex- 

748 men  43-85  years 

Semiquantitative  food     Mean  trans  fatty 

23) 

amination  of  partici- 

of age  (mean=62 

frequency  question-        acids  intake  was 

pants  in  the  Nor- 

years) examined  in 

naire  and  frans                1  e^o  of  energy  (3.4 

mative  Aging  Study 

the  Normative 

fatty  acids  (all  trans        g'day)  and  did  not 

begun  in  1961. 

Aging  Study  be- 

isomers of  C-1 8              differ  between 

Serum  lipids. 

tween  1 987  and 

fatty  acidsi  data              groups  based  on 

United  States  1987- 

1990.  Subjects  did 

from  USDA  other           earlier  serum  TC 

1990. 

not  have  hyper- 

published sources           concentration,  Cor- 

tension,  cancer,  or 

and  personal  com-          relation  coefficient 

* 

diabetes  in  1961 

munications  from.             (r)  for  trans  fatty 

when  study  began. 

laboratories  and              acids  intake  was 

Exclusion  criteria 

food  manufactur-             positively  related  to 

for  the  present 

ers                                    serum  LDL-C 

study  included  tak- 

Men were  divided  mto        *  '=0  09.  p=0.01 ) 

ing  medications 

two  groups  based           and  TC  (r=0,07, 

that  could  affect 

on  whether  or  not            p=0  06i 

blood  lipids. 

they  had  high               HDL-C  was  lower  in 
serum  TC  con-                men  with  higher 
centrations  3-5               frans  fatty  acids  in- 
years  earlier                    takes  (r=0  08, 

Multiple  linear  regres-         p=0  03)                       ! 

sion  analysis  used       Associations  between 

to  ad|ust  for  age,             trans  fatty  acids  m- 
body  .mass  index,            take  and  serum  TC 

^aist-to-hip  ratio              and  LDL-C  were 

smoking  status,                stronger  m  group 

physical  activity,  al-         who  had  previously 

cohol  intake,  total            had  high  serum 

energy  intake,  die-           cholesterol  con- 

tary  cholesterol  and        centrations. 

Iinoieic  acid  and 

previous  serum 

Cholesterol  con- 

centration. 

- 

• 
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APPENDIX  A---Continjed 

TiB.E  2  —Observational  Studies  of  Assoc :a-;o\s  g-  trans  f^tty  Acids  Intakes  and  Adipose  Tissue 

Concentrations  with  Risk  of  Coronary  Heart  Disease  (CHD)  in  Humans 


Reference 


Study  Design,  Main 

Outcome  Measures, 

i     Location,  and  Date 


Subjects 


Methods 


Results 


Comments 


Willett  et  al.,  1993  i  Prospective  cohort 

(Ret.  21)  study  begun  in 

1976. 
Incidence  of  CHD 
(nonfatal  myocar- 
dial infarction  or 
death  from  CHD). 
United  States  1980- 
1988 


85.095  female  nurses 
who  completed  die- 
tary questionnaires 
in  1980  Sample 
excluded  women 
with  previous  an- 
gina, myocardial  in- 
farction, stroke,  dia- 
betes, or  high 
semm  TC. 


Semiquantitative  food 
frequency  question- 
naires and  trans 
fatty  acids  con- 
centrations (all 
trans  isomers  of  C- 
18  fatty  acids)  in 
foods  from  pub- 
lished literature. 

Incidence  of  CHD 
(nonfatal  myocar- 
dial infarction  or 
death  from  CHD). 
Diagnosis  of  myo- 
cardial infarction 
confirmed  if  WHO 
critena  were  met. 
Fatal  CHD  docu- 
mented by  death 
and  medical 
records. 

Multiple  linear  regres- 
sion analysis  was 
used  to  adjust  for 
age,  smoking,  body 
mass  index,  hyper- 
tension, alcohol  in- 
take, menopausal 
status,  post- 
menopausal estro- 
gen use.  energy  in- 
take, dietary  lipids, 
family  history  of 
myocardial  infarc- 
tion before  60 
years  of  age,  and 
multivitamin  use. 


Median  intakes  of 
trans  fatty  acids 
were  1.3,  1.8,  2,2. 
2.6,  and  3.2%  of 
energy  for  quintiles 
of  69.181  women 
who  reported  no 
change  in  mar- 
garine intake  1970- 
1980 

RR  of  CHD  in  relation 
to  energy-adjusted 
trans  fatty  acids  in- 
take among  69,181 
women  who  had 
not  changed  mar- 
garine consumption 
1970-1980  was 
1.67  (p=0.002)  for 
the  highest  quintile 
compared  to  the 
lowest  quintile. 


Energy-adjusted 
mean  Intakes  of 
trans  fatty  acids 
were  2  4,  3.2,  3.9. 
4.5.  and  5.7  g/day 
in  1980  for  the 
quintiles  of  the 
whole  cohort.  In- 
take of  trans  fatty 
acids  was  strongly 
associated  with  in- 
take of  total  MUFA 
and  linoleic  acid 
RR  value  reported 
in  this  table  in- 
cludes adjustments 
for  dietary  lipid  in- 
take 


APPENDIX  A 

TablE  3.— Sumwaby  of  effects  of  DIETARY  trans  Fatty  acids  on  Serum  lDl- Cholesterol  Levels  in  Humans 


Reference 


Almendingen  et  al 
'Ref  9) 


Level  and  Source  of  trans 
Fatty  Acids  in  Test  Diet(si 


Comparison  Diet(s) 


Trans  Fatty  Acids  Intakes        Change  in  Senjm  LDL- 
(gram  (g)/day)  Cholesterol  (LDL-C) 


1 995      i  8.5%  of  energy.  Partially 

hydrogenated  soybean 
oil  marganne  'PHSO). 
8.0%  of  energy   Partially 
hydrogenated  *!sh  oil 
r^argarine  ^phfQi, 


Aroet  al .  1997  (Ref.  10) 


8.7%  of  energy  Main 
source  was  a  special 
na^qanne 


Butter  diet.  Trans  isomers 
provided  0.9%  of  en- 
ergy. 


Stearic  acid  diet  provided 
0.5%  of  energy  as  trans 
fatty  acids  and  9.3%  as 
stearic  acid  Main 
source  was  a  soecial 
marganne 

Baseline  aie:  p^ovaec 
0  8°o  of  energy  as  trans 
fatty  acids  and  3  6%  as 
steanc  actd  Mam  fat 
sources  were  dairy  with 
some  '^eat  and  coconut 
oil. 


22.6.  29.3,  33.9,  or  38.3  g/ 

day  PHSO  diet. 
21.2.  27.6,  31.9,  or  36.1  g/ 

day  PHFO  diet. 
2.4,  3.1.  3.6.  or  4.1  g/day 

butter  diet. 


"54.9  g/day  margarine 
(trans)  diet. 

1 .2  g/day  steanc  acid  diet 

2.3  g/day  baseline  diet. 


i6.0%  (0.23  millimole  per 
liter  (mmol/L).  p=0  02) 
after  PHSO  compared  to 
butter  diet 

No  significant  difference 
(NSD)  after  PHFO  com- 
pared to  butter. 


T8.3%  (0.24  mmol/L. 
p=0.046)  after  frans  diet 
compared  to  steanc  acid 
diet. 

NSD  after  trans  diet  com- 
pared to  baseline  diet. 
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Table  3 


•ipPENDiX  A  -Continued 
-Summary  of  effects  of  dietary  trans  Fatty  Acids  on  Serum  LDL-Cholesterol  Levels  in  Humans 


Reference 


Judd  et  ai    1994  (Ref.  12) 


Juda  et  ai     '998    Ret   34) 


Level  and  Source  of  trans 
Fatty  Acids  in  Test  Diet(s) 


Companson  Diet(s) 


Trans  Fatly  Acids  Intakes 
(gram  (g)/day) 


Change  m  Serum  LDL- 
Cholesterol  (LDL-C) 


3.8%  of  energy  in  mod- 
erate trans  diet  and 
6.6%  of  energy  in  high 
trans  diet.  Hydrogenated 
vegetable  oils. 


Oleic  acid  diet  provided 

about  0.7%  of  energy  as 

trans  isomers. 
Saturated  fat  diet  provided 

about  0  7%  of  energy  as 

trans  isomers. 


3.9%  of  energy  from  trans 
monoenes.  Partially  hy- 
drogenated tub  table 

spread. 


Lichtenstein  et  a!    1999  0.91%  of  energy  in 

(Ref  82 i  semiliquid  margarine 

diet. 
3.30%  In  soft  margarine 

diet. 
4.15%  in  shortening  diet 
6.72%  in  stick  marganne 
diet 

Four  hydrogenated  soy- 
bean oil  products 


PUFA  margarine  diet  pro- 
vided 2.4%  of  energy  as 
trans  monoenes. 

Butter  diet  provided  2.5% 
of  energy  as  trans 
monoenes 

Basal  diet  contained  8.9% 
trans  fatty  acids  on  a  dry 
weight  basis. 


7  6  or  11.8  g/day  mod- 
erate trans  die! 

13.2  or  20.5  g/day  high 
trans  diet 

1.4  or  2,2  g  day  oleic  acid 
diet  and  saturated  fat 
diet 


Lichtenstein  et  ai 
(Ref   I3i 


1993 


Mensink  and  Katan 
iRef  7i 


4.16%  of  energy.  Commer- 
cially available  com  oil 
margarine 


1990  10.9%  of  energy.  Main 
sources  were  special 
margarine  and  short- 
ening. 


Nestei  et  al  ,  1992  (Ref         '  about  7%  of  energy.  Main 
1 1 )  source  of  trans  fatty 

acids  was  hydrogenated 
vegetable  oil  margarine. 


Soybean  oil  diet  provided 
0.55%  of  energy  as 
trans  fatty  acids 

Butter  diet  provided  1  25% 
of  energy  as  trans  fatty 
acids 


Corn  oil  with  trans  fatty 
acids  providing  0.44%  of 
energy. 

Baseline  (usual)  diet. 


Oleic  acid  diet,  containing 
no  trans  isomers. 

Saturated  fat  diet  Trans 
isomers  provided  18% 
of  energy. 


Oleic  acid  diet.  Trans  iso- 
mers provided  15%  of 
energy. 

Palmitic  acid-  enriched 
diet.  Trans  isomers  pro- 
vided <1%  of  energy. 


Trans  margarine  diet:  13 
and  9  g.day  of  trans 
monoenes  fo''  maies  ana 
females 

PUFA  margarine  diet:  8 
and  6  g/day  of  trans 
monoenes  for  males  and 
females 

Butter  diet  9  and  7  g/day 
of  trans  monoenes  for 
males  and  females. 


T6.0°'o  and  7.8%  (0,20  and 
0.26  mmoi/L,  p<0,05) 
after  moderate  and  high 
trans  diets  compared  to 
oleic  acid  diet. 

i2.7%  (0  10  mmol/L. 
p<0,05)  after  moderate 
frar?s  diet  and  NSD  after 
high  frans  diet  compared 
to  saturated  fat  diet. 


Soybean  oil  diet-  1  7  and 

1  3  g/day  for  males  and 
females 

Semihquid  margarine  diet: 

2  8  and  2  i  g;day 

Soft  marganne  diet    10  2 
and  7  8  g/day 

Shortening  diet   12  9  and 
9  7  g/day 

Stick  margarine  diet  20,8 
and  15  8  g.day 

Butter  diet   3  9  ana  2  9  g/ 
day 


14,9%  (0  17  mmol'L,  p  = 
0  005)  after  consumption 
of  frans  margarine  diet 
compared  to  butter  d'et 

To.  19%  (0,06  mmol/L.  0  = 
0  017)  after  consumption 
of  trans  margarine  com- 
pared to  PUFA  mar- 
garine diet. 


l5%  to  11%  with  all  hydro- 
genated products  com- 
pared to  butter  and  8°'o 
with  semiliquid  mar- 
garine com.pared  to  stick 
margarine  ip<0  05) 

*6=',=  and  9°o  with  short- 
ening and  stiCK  mar- 
garine compared  to  soy- 
bean oil  and  8°o  with 
stick  marganne  com- 
pared to  semiliquid  mar- 
garine 


12,5  g/day  corn  oil  mar- 
ganne {trans)  diet 

1  2  g.day  com  oil  diet 

2  4  g'day  baseline  diet. 


33  6  g/day  hydrogenated 

'-^argarine  'trans}  diet 
0  g/day  oleic  acid  diet. 
2  4  g.day  saturated  fat 

diet 


""■S  4%  (0.27  mmol/L. 
p=0,058)  after  trans  diet 
compared  to  corn  oil 
diet 

i1.6%  (0  46  mmol'L 
p<0  01)  after  trans  diet 
compared  to  baseline 
diet. 


''13,9%  (0,37  mmol/L. 
D< 0,0001)  after  trans 
diet  compared  to  oleic 
acid  diet 

i3.2°o  (0  10  mmol  L, 
p<0  0001 1  after  trans 
diet  compared  to  satu- 
rated fat  diet. 


15.6  g/day  margarine  diet. 
3,8  g/day  oleic  acid  diet 
2,7  g'day  palmitic  acid-en- 
nched  diet. 


"9,2%  (0,36  mmol'L, 
p<0  001 )  after  trans  diet 
compared  to  oleic  acid 
diet 

NSD  after  trans  diet  com- 
pared to  palmitic  acid 
diet. 
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APPENDIX  A-^-Coriri^ea 

TABLE  3.— Summary  of  effects  of  dietary  trans  Fatty  Acids  on  Serum  LDL-Cholesterol  Levels  in  Humans 

Reference 

SSs^inTe^s°S  ^        Comparison  Diet(s)        1    ^rans  Fatty  Acids  Intakes   i     Change  ,n  Serum  LDL- 
i-atty  Acids  m  Tes.  Diet(s)   ,               ►^                            I            (grafri  (g)/day)                   Cholesterol  (LDL-C) 

Noakes  and  Clifton,  1998 
(Ref.  36) 

10.4%  and  10.3%  from  2 
soft  margannes  made 
from  partially  hydro- 
genated  canola  oil  and 
canola  oil  or  sunflower 
oil. 

1 
Butter  diet.  Trans  isomers 
provided  1 .3  and  1 .5% 
of  energy  for  two  dietary 
groups. 
Trans-free  diet.  Intakes  of 
groups  fed  these  mar- 
garines were  considered 
to  be  zero. 

6.4  g/day  for  canola- /rans 
and  6,8  g/day  for  sun- 
flower-frans, 

3.5  day  and  3.2  g/day  for 
groups  on  butter  diet. 

Intakes  considered  zero 
for  trans-hee  mar- 
garines. 

'  i(p<0,01)  after  both  trans 
margannes  -12.1%  (0.5 
mmol/L)  after  canola- 
/rans  and  10%  (0.47 
mmol/L  after  sunflower- 
trans  compared  to  but- 
ter. 

NSD  after  cano\a- trans 
diet  compared  to  canola- 
frans-free  diet. 

T6.3%  (0.25  mmol/L, 
p<0.01 )  after  sunflower- 
trans  diet  compared  to 
sunflower- fraf7s-free  diet. 

Woodet  al..  1993  (Ref.  15) 

=5%  of  energy  Commer- 
cially available  com  oil 
margarine. 

=0.75%  of  energy  provided 
as  trans  fatty  acids  in 
butter  diet. 

No  value  reported  for 
baseline  diet 

7.9  g/day,  minimum,  hard 

margarine  diet. 
0.6  g/day.  minimum,  butter 

diet. 

NSD  after  trans  diet  and 

after  butter  diet  com- 
pared to  baseline  values 
for  each  test  period. 

Woodetal.,  1993  (Ref.  14) 

=5.5%  of  energy  Hard 

margarine. 

Energy  from  trans  fatty 
acids  in  comparison 
diets  was  0%  for  soft 
margarine  and  1%  for 
butter. 

Trans  fatty  acids  content 
was  0%  soft  margarine 
and  5.3%  butter. 

15.8  g/day.  minimum,  hard 

margarine  diet. 
2.9  g/day,  minimum,  butter 

diet, 
0  g/day,  minimum,  soft 

margarine  diet. 

T6.1%  (0.20  mmol/L, 
p<0.05)  after  frans  diet 
compared  to  soft  mar- 
ganne  diet. 

i8.2%  (0.31  mmol/L, 
p<0.05)  compared  to 
butter  diet. 

ZC'CK  ana  Katan,  1992 
'Ref  8) 

7.7%  of  energy  Main 

source  of  trans  fatty 
acids  was  special  ^a'- 
ganne  ana  si^cien  -g 

Linoleic  acid  diet  providing 

0.1%  of  energy  as  trans 
and  12%  as  linoleate 
Stearic  acid  diet  providing  , 
0.3°c  of  energv  as  trans 
and  8.8°oas  stearate. 

24.5  g/day  margarine  diet. 
<0.05  g/day  linoleic  acid 

diet. 
1  g/day  stearic  acid  diet. 

T8.5%  (0.24  mmol/L. 

p<0.02)  after  trans  diet 

compared  to  linoleic  acid 

diet. 
NSD  compared  to  steanc 

acid  diet. 

s  diet  com- 
nitic  acid 
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Table  1  —American  0' 


APPENDIX  B 
Chemists  Society  (AOCS)  and  AssociATioN  of  Official  Analvtical  Chemists  (AOAC) 
Methods  for  Determination  of  trans  Fatty  Acids. 


Method 


Definition,  Scope,  and  Applicability  as  Stated 
in  ttie  Published  Method 


FDA  Comments 


AOAC  Ofticial  Method  965.34 
(Revised  1997  AOCS-AOAC  Method) 
Isolated  Trans  Isomers  in  Margannes  and 

Shortenings 
(Ret  42) 


I  Infrared  spectrometric  method  Method  is  ap- 
plicable to  determination  of  isolated  trans 
bonds  in  natural  or  processed  long-cham 
fatty  acids,  esters  and  tngiycendes  with 
trans  levels  >5.0%,  For  direct  analysis  of 
glycerides,  use  procedure  described  m 
Method  965.35. 

For  high  accuracy,  common  intertenng 
absorptions  associated  wi'h  glycerol  back 
bone  of  tngiycendes  and  carboxyi  group  of 
fatty  acids  must  be  eliminated  by  conver- 
sion of  these  samples  to  their  methyl 
esters  pnor  to  analysis 

This  method  is  nof  applicable,  or  is  applica- 
ble only  with  specific  precautions,  to  fats 
and  oils  containing  large  quantities  (over 
5%)  of  conjugated  unsaturation.  to  mate- 
rials containing  functional  groups  which 
modify  intensity  of  C-H  deformation 
around  trans  bond,  to  mixed  giycendes 
with  long-  and  short-chain  moieties  or,  in 
general,  to  any  material  containing  con- 
stituents that  have  functional  groups  that 
give  rise  to  specific  absorption  bands  at 
966  cm  '  or  sufficiently  close  to  interfere 
with  the  966  cm    band  of  C-H  deforma- 
tion of  isolated  frans  double  txjnd. 


AOCS  Official  Method  Cd  14-95 

(Reapproved  199^ 

Isolated  trans  isomers  ■'"*'a'ea  Spectrometric 

Method 
(Ret  43) 


The  method  is  time-consuming:  It  requires 

denvatization  of  the  fat  or  oil  to  tatty  acid 
m^ethyi  esters  iFAMEi  and  weighing  and 
quantitative  dilution  of  each  FAME  test 
sample  in  the  volatile  and  toxic  solvent 
carbon  disulfide  The  limit  of  quantitation 
of  this  method  of  5%  is  too  high  to  allow  it 
to  be  generally  useful 


Infrared  spectrometric  method  Isolated  trans 
bonds  in  long-chain  fatty  acids,  esters  and 
triglycerides  are  measured  by  IR   For  high 
accuracy,  common  interfenng  absorptions 
associated  with  the  glycerol  bacicbone  of 
tngiycendes  and  the  cartioxyl  group  of 
fatty  acids  must  be  eliminated  by  conver- 
sion of  these  samples  to  their  methyl 
esters  prior  to  analysis 

The  method  is  applicable  to  the  accurate  de- 
termination of  isolated  trans  bonds  m  nat- 
ural or  processed  long-chain  acids,  esters 
and  tnglycende  with  f,'-ans  levels  >0  5% 
The  method  is  not  applicable,  or  is  appli- 
cable only  with  specific  precautions,  to  fats 
and  oils  containing  functional  groups  that 
modify  the  intensity  of  the  C-H  deforma- 
tion around  the  trans  double  bond,  to 
mixed  giycendes  having  long-  and  short- 
chain  moieties,  or  in  general  to  any  mate- 
rial containing  constituents  that  have  func- 
tional groups  that  give  rise  to  specific  ab- 
sorption bands  at  or  sufficiently  close  to 
interfere  with  the  966  cm     (10  3  iimi  band 
of  the  C-H  deformation  of  the  isolated 
trans  double  bond 

The  method  is  not  applicable  to  samples 
containing  >5%  conjugated  unsaturation 

For  accurate  determinations  on  matenals 
with  trans  levels  below  0  5%,  AOCS  meth- 
od Ce  lc-89  or  Ce  iF-96  is  rec- 
ommended. For  the  direct  analysis  of 
triglycerides,  AOAC  m,ethod  965  34  is  rec- 
ommended. 


This  IS  the  AOCS  version  of  AOAC  Method 
965  34,  with  the  stated  exception  that  it 
applies  to  trans  levels  of  >0.5°'o  The  data 
provided  with  this  method  do  not  support 
the  low  limit  of  quantification  of  0  5%,  Use 
of  this  method  at  trans  levels  below  5%  is 
inappropriate   See  AOAC  Method  965,34. 
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Methods  fob  De'ermination  of  trans  Fatty  Acids. 


AOAC) 


Method 


Definition,  Scope,  and  Applicability  as  Stated 
in  the  Published  Method 


AOAC  Official  Method  994.14 
Isolatea  trans  Unsaturated  Fatty  Acid  Con- 
tent in  Partially  Hyarogenated  Fats 
(Re'   J4 


AOCS  Pecorr'T-'enaea  Practice  Cd  14d-96 
(Reapprovea  199~ 

Isolated  trans  Geometric  isomers  Smaie 
Bounce-Horizontai  Attenuated  Total  Re- 
flection Infrared  Spectroscopic  Procedure 

(Ref.  45) 


Infrared  spectrophotometnc  method.  Isolated 
trans  double  bonds  (the  predominant  trans 
configuration  in  partially  hydrogenated 
fats)  show  absorption  at  ca  967  cm  '  (10.3 
nm)  deriving  from  C-H  deformation  about 
the  trans  bond  Isolated  trans  content  is 
determined  by  measurement  of  intensity  of 
this  absorption.  Triglycerides  or  fatty  acids 
are  converted  to  methyl  esters  before 
making  IR  measurements  Total  isolated 
trans  content  is  calculated  using  calibra- 
tion curve  of  absorption  versus  trans  con- 
tent of  calibration  solutions. 

The  method  is  applicable  to  the  determina- 
tion of  total  isolated  (i.e.,  nonconjugated) 
trans  content  in  fats  and  oils  containing 
>5%  trans  fatty  acids.  The  method  is  not 
applicable  to  samples  containing  >5%  con- 
jugated unsaturation,  matenals  containing 
functional  groups  which  modify  absorption 
of  C-H  deformation  around  trans  bonds, 
or  any  materials  in  which  specific  groups 
may  absorb  close  to  967  cm' 

Results  obtained  by  this  method  are  com- 
parable to  those  obtained  bv  AOAC  Meth- 
od 965.34. 


FDA  Comments 


The  experimental  procedure  is  similar  to  that 
of  AOAC  Method  965.34.  See  comments 
on  AOAC  Method  965  34,  above. 


Single  Bounce-Horizontal  Attenuated  Total 
Reflection  (SB-HATR)  Infrared 
Spectroscopic  procedure  The  method  is 
applicable  to  the  accurate  determination  of 
isolated  trans  double  bonds  in  natural  or 
processed  oils  and  fats  with  trans  levels 
equal  to  or  greater  than  about  0.8%.  This 
method  requires  no  weighing  and  no 
quantitative  dilution  of  TAG  or  fatty  acid 
methyi  ester  test  samples  in  any  solvent. 

Limited  data  suggest  that  the  lower  limit  of 
quantitation  may  be  higher  for  complex 
systems  sucn  as  Diological  matnces  and 
commercial  food  products.  The  method  Is 
not  applicable  to  tats  and  oils  containing 
large  quantities  (over  about  0.5%)  of  con- 
jugated jnsaturation,  to  matenals  con- 
taining functional  groups  that  modify  the 
intensity  of  the  C-H  deformation  about  the 
trans  double  bond,  or  in  general,  to  any 
matenals  containing  constituents  that  have 
functional  groups  that  give  nse  to  specific 
absorption  pands  at  or  sufficiently  close  to 
interfere  with  the  966  cm     pand  of  the  C- 
H  deformatiQ"  o*  the  'so^atec  trans  double 
bond 

For  accurate  determinations  of  materials  with 
trans  levels  below  about  0.8%.  gas  chro- 
matography le  g    AOCS  Method  Ce  1f-96 
(Ref.  46i   JAOCS  73:  275-282.  1996  (Ref. 
51))  is  recommended. 


The  method  Is  rapid,  requiring  5  minutes  for 
expenmental  work  and  calculations.  It  is 
applicable  to  undiluted  (i.e.,  neat)  fats  and 
oils,  does  not  require  denvatization  of  tat 
or  oil  to  fatty  acid  methyl  esters,  and  re- 
quires neither  weighing  nor  quantitative  di- 
lution of  fat  or  oil  test  samples  in  carbon 
disulfide.  The  lower  limit  of  quantitation  is 
about  1%,  which  is  sufficiently  low  to  make 
the  method  generally  useful  for  most  appli- 
cations The  data  provided  with  this  Rec- 
ommended Practice  were  compared  with 
those  obtained  by  AOAC  Official  Methods 
965.34  and  994  14.  Published  results  (Ref. 
52)  indicated  that  better  reproducibility  and 
repeatability  were  found  with  Cd  l4d-96 
than  with  the  AOAC  methods  cited  This 
Recommended  Practice  is  expected  to  be 
voted  AOCS  Official  Method  Cd  1 4d-96  in 
late  1999. 
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Method 

Definition,  Scope,  and  Applicability  as  Stated                            pn,^  r-Q^^g^,g 
in  the  Published  Method 

5 

AOCS  Official  Method  Ce  1f-96  (Re- 
approved  199" 

Determination  of  as-  ana  trans  Fatty  Acids  in 
Hydrogenatea  and  Refined  Oils  and  Fats 

by  CapHlany  GLC 
(Ref  46.1 

Gas-liquid  chromatography  (GLC)  method. 
The  method  utilizes  GLC  conditions  opti- 
mized to  identify  and  quantify  the  trans 
fatty  acids  isomers  m  vegetable  oils  and 
fats.  The  fatty  acid  methyl  esters  of  the 
sample  are  separated  on  a  capillary  gas 
chromatography  column  having  a  high 
polar  stationary  phase,  according  to  their 
chain  length,  degree  of  (umsaturation  and 
geometry  and  position  of  the  double 
bonds. 

The  method  is  specially  designed  ;o  evaluate 
by  a  single  capillary  GLC  procedure,  the 
level  of  trans  isomers  as  formed  during  re- 
fining or  during  hydrogenation  of  vegetable 
oils  or  fats. 

The  method  may  also  be  used  to  report  all 
other  fatty  acids,  for  example,  to  obtain 
saturated  fatty  acid,  monounsaturated  fatty 
acid,  and  polyunsaturated  tatty  acid  levels 
from  the  same  sample  and  same  analysis 

This  method  paraphrases  one  submitted  by 
Duchateau  iJAOCS  73275-282    1995), 
The  method  is  the  industry  standard  and 
provides  the  best  resolution  to  date  of  as 
and  trans  monoene  fatty  acid  m^ethyi 
esters,  and  hence,  leads  to  better  accu-                  ; 
racy  The  lower  limit  of  quantitation  was 
not  stated  The  method  is  time-consuming. 
but  't  can  also  be  used  to  determine  fatty 
acid  composition. 

6 

AOCS  Official  Method  Ce  1c-89  (Re- 
approved  1993  Updated  1995) 

Fatty  Acid  Composition  Dy  GLC  -  cis.  cis  and 
trans  Isomers 

(Ret  47) 

Capillary  gas-liquid  chromatography  (GLC) 
method.  This  method  is  for  the  determina- 
tion of  fatty  acid  composition  of  hydro- 
genated  and  unhydrogenated  vegetable 
fats  and  oils  by  capillary  gas-liquid  cnro- 
matography  (GLC),  using  an  SP  2340  col- 
umn. The  method  is  designed  to  evaluate 
by  a  single  capillary  GLC  procedure  the 
following  properties  of  a  vegetable  oil:  (a) 
Fatty  acid  composition;  (b)  level  of  trans 
unsaturation;  and  (c)  cis.  as.  methylene- 
interrupted  double  bonds.  This  procedure 
reports  the  trans  content  as  the  area  per- 
cent of  all  components  that  have  one  or 
more  trans  double  Donds  The  cis.  cis 
value  is  determined  by  summing  the  re- 
sults from  methyl  Imoieate  and  methyl 
linolenate. 

Trans  content  as  determined  by  this  proce- 
dure may  not  agree  with  trans  content  as 
determined  by  the  infrared 
spectrophotometnc  method  (AOCS  Official 
Method  Cd  14-61 )  There  is  a  reported 
observation  indicating  that  the  method 
underestimates  the  frans-octadecenoate 
content  in  favor  of  the  cis  isomers  in  par- 
tially hydrogenated  vegetable  oils  (Ref. 
53). 

This  method  does  not  provide  the  best  reso- 
lution of  CIS  and  trans  monounsaturated 
C18  1  fatty  acid  methyl  esters   See  AOCS 
Ce  1f-96  and  related  comments 

7 

AOAC  Of^'ciai  Method  985.21  (Final  Action 

^992 
Total  trans  Fatty  Acid  Isomers  in  Margarines 
(Ref.  48) 

Gas  chromatographic  method  The  method 
is  appropnate  for  determination  of  total 
trans  contents  of  10-30=3  Methyl  esters  of 
fatty  acids  from  margarines  are  separated 
and  measured  by  gas  chromatography  to 
determine  total  trans  unsaturation  content 
(frar7S  content  of  unsaturated  18  C  acids) 
Results  by  this  method  are  comparable  to 
those  obtained  by  IR  method  AOAC 
965.34. 

The  method  is  not  applicable  to  samples 
containing  hydrogenated  manne  oils. 

The  lower  limit  of  quantitation  (10°'o1  is  too 
high  to  make  the  method  generally  useful 
The  method  does  not  provide  the  best  res- 
olution of  CIS  and  trans  monounsaturated 
C18  1  fatty  acid  methyl  esters  See  AOCS 
Official  Method  Ce  1f-96. 

[FR  Doc.  9? 
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in  the  Published  Method 

FDA  Comments 

g 

AOCS  Official  Method  Cd  14b-93  (Revised 

1995:  Surplussed.  1997) 
Fatty  Acid  Composition  of  Partially  Hydro- 

genated  Oiis-A  Coi^b>r:e<i  GLC-iR  Method 
(Ref.  49) 

Combined  gas-liquid  chromatography-infra- 
red  spectroscopy  (GLC-IR)  method.  This 
method  is  for  the  determination  of  fatty 
acid  composition  of  partially  hydrogenated 
vegetable  oils  and  animal  fats  containing 
more  than  5°o  trans  fatty  acids,  by  a  com- 
bined capillary  gas-liquid  chromatography 
(GLC)-infrared  spectrophotometry  (IR)  pro- 
cedure. 

This  method  is  a  research  method  and  is  not 
practical  for  use  in  normal  operations,  es- 
pecially OA/QC  work  The  method  will  pro- 
vide accurate  values,  but  requires  consid- 
erable experience  in  its  applications.  This 
method  is  designed  to  evaluate,  by  com- 
bining the  tatty  acid  data  determined  by 
capillary  GLC  with  a  very  polar  flexible 
fused  silica  column,  with  the  total  trans 
percentages  of  els  and  trans- 
octadecenoates.  of  partially  hydrogenated 
oils. 

The  international  collaborative  study  showed 
that  there  was  no  advantage  in  using  the 
combined  GLC-IR  method  for  samples 
containing  <5%  trans  fatty  acids. 

This  method  was  surplussed  tn  1997  and 
therefore,  its  use  is  discouraged 

9 

AOAC  Official  Method  994  15 

Total  CIS  and  frans-Octadecenoic  Isomers 
and  General  Fatty  Acid  Composition  m  Hy- 
drogenated  Vegetable  Oiis  and  Animial 
Fats 

(Ref.  50) 

Capillary  gas  chromafographic-infrared 
spectrophotometnc  method.  Applicable  to 
partially  hydrogenated  vegetable  oils  and 
terrestrial  animal  fats  containing  >5%  trans 
fatty  acids 

Total  trans  isomer  content  consists  of  frans 
fatty  acids  that  occur  m  hydrogenated  veg- 
etable oils  and  terrestrial  animal  fats. 
Trans  content  consists  of  trans  fatty  acids 
18:U  18:2cf  or  tc.  described  as  I8:2f. 
18;2ft,  and  18:3  cct.  etc.  and  fee.  de- 
scribed as  18  3t 

Total  trans  conten!  is  determined  by  infrared 
spectrophotometry  ilR)  using  methyl 
elaidate  as  external  standard  Various  iso- 
mers of  1 8  2ff.  1 8  2f  and  1 8:3r  are  re- 
solved, their  weight  percentages  are  deter- 
mined by  gas  chromatography  Based  on 
the  IR  determination,  the  weight  percent- 
age of  18:  If  IS  calculated 

This  method  is  not  applicable  to  hydro- 
genated marine  oils  and  partially  hydro- 
genated fish  oils  that  contain  high  levels  of 
as  and  f.'-ans  isomers  of  Ci6,  Cis.  C^o,  and 
C22  chain  lengths. 

This  method  is  the  AOAC  version  of  the 
surplussed  method  AOCS  Cd  l4b-93  (see 
above)  and,  therefore,  its  use  is  discour- 
aged. For  samples  containing  <5%  trans 
content,  a  direct  GLC  method  (eg.  AOCS 
Method  Ce  1c-89  or  AOCS  Method  Ce 
1f-96)  is  recommended. 

[FR 
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49  CFR  Parts  209  and  230 
Inspection  and  Maintenance  Standards 
for  Steam  Locomotives;  Rute 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Parts  209  and  230 

[Docket  No.  RSSL-98-1 ,  Notice  No.  3] 

Inspection  and  Maintenance  Standards 
for  Steam  Locomotives 

agency:  Federal  Railroad 
.Administration  (FRA).  Department  of 
Transportation  (DOT]. 
action:  Final  rule. 

SUMMARY:  FRA  is  issuing  new  Steam 
Locomotive  Inspection  and 
Maintenance  Standards  in  order  to 
update  and  enhance  its  steam 
locomotive  regulatorv'  program.  In 
recognition  of  the  reduced  frequency  of 
use  of  steam  locomotives  in  today's 
transportation  system,  the  revised 
standards — which  incorporate 
consensus  recommendations  of  the 
Railroad  Safetv  Advisorv  Committee's 
Tourist  and  Historic  Working  Group — 
relax  certain  inspection  requirements 
and  tighten  others.  .Significant  changes 
include;  the  creation  of  a  "service-day" 
inspection  system  that  directly  relates 
inspection  time  periods  to  the  actual  use 
of  the  steam  locomotive;  the 
elimination,  with  certain  exceptions,  of 
waivers  for  steam  boilers,  steam 
locomotives  and  their  appurtenances; 
the  inclusion  of  allowances  which 
encourage  the  use  of  new  technologies, 
such  as  non-destructive  testing,  for 
boiler  testing  and  inspections;  and  the 
imposition  of  qualification  requirements 
for  individuals  making  certain  repairs  to 
steam  locomotives,  steam  locomotive 
boilers,  and  steam  locomotive 
appurtenances.  Certain  of  the  1978 
inspection  standards  remain 
substantively  intact  but  are  being 
relocated  to  new  sections  and  given  new 
section  numbers.  Due  to  the  magnitude 
of  the  changes  made,  these  newly  issued 
standards  replace  the  1978  standards  in 
their  entirety. 

DATES:  This  regulation  is  effective 
[anuary  18,  2000 
ADDRESSES:  .Any  petition  for 
reconsideration  should  reference  FRA 
Docket  No.  RSSL-98-1,  and  be 
submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SVV,  Mail  Stop  10.  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Scerbo.  Motive  Power  & 
Equipment  Specialist,  Federal  Railroad 
.Administration,  (telephone  202-493- 
6249);  Paul  F.  Byrnes.  Trial  Attorney. 
Office  of  Chief  Counsel.  FRA.  400 


Seventh  Street,  SW,  Washington,  DC. 
20590,  (telephone  202-49,3-6063);  or 
John  Megary,  Regional  Administrator, 
Federal  Railroad  Administration.  8701 
Bedford-Euless  Road,  Suite  425,  Hurst, 
TX  76053,  (telephone  817-284-8142). 
SUPPLEMENTARY  INFORMATION: 

I.  Historical  Background 

The  Locomotive  Boiler  Inspection  Act 
was  passed  by  a  Congress  concerned 
over  the  ever-increasing  rate  of  serious 
injury  and  death  on  the  nation's 
railroads  in  the  early  1900s.  In  his 
annual  message  to  Congress  in  1910, 
President  Taft  noted  the  need  for 
regulation  of  the  steam  locomotive 
industry: 

The  protection  of  railroad  employees  from 
personal  injury  is  a  subject  of  the  highest 
importance  and  demands  continuing 
attention  *    *   *.  It  seems  to  me  that  with 
respect  to  boilers  a  bill  might  well  be  drawn 
requiring  and  enforcing  by  penalty  a  proper 
system  of  inspection. 

Congressional  Record,  December  6, 

1910,  p.  33.  At  that  time,  the  only  rule 
or  regulation  governing  the  inspection 
and  maintenance  of  steam  locomotives 
was  the  Ash  Pan  Act.  45  U.S.C.  S.  17 
(1908).  repealed  Pub.  L.  97-468  (1983), 
which  prescribed  the  method  for 
attaching  ash  pans  to  steam  locomotive 
boilers.  Acting  in  response  to  President 
Taft's  speech,  Congress  passed  the 
Locomotive  Boiler  Inspection  Act 
(LBIA)  on  February  17, 1911.  The  LBIA. 
enactment  of  which  was  initially 
opposed  by  locomotive  owners  and 
operators,  brought  all  steam  locomotive 
boilers  under  Federal  jurisdiction  and 
established  the  Bureau  of  Locomotive 
Inspections. 

"The  LBIA,  which  became  effective  on 
July  1,  1911,  was  limited  in  scope  to 
steam  locomotive  boilers.  Despite  its 
restricted  coverage,  the  LBIA  had  an 
immediate,  positive  impact  on  safety 
with  the  number  of  incidents  caused  by 
the  failure  of  the  boiler  or  any  of  its 
appurtenances  declining  sharply  after 
its  passage.  However,  the  number  of 
incidents  involving  failures  of 
locomotive  parts  other  than  boilers  and 
related  appurtenances  continued  to 
increase,  and  railroad  labor  soon 
appealed  to  Congress  tcj  expand  the 
LBIA  to  cover  the  entire  steam 
locomotive  and  tender  and  all  its  parts 
and  appurtenances.  Although  the 
railroad  owners  and  operators  were 
strongly  opposed  to  this  expansion  in 
the  Act's  coverage,  a  bill  amending  the 
LBIA  to  incorporate  the  requested 
changes  was  passed  by  Congress  and 
signed  into  law  by  President  Woodrow 
Wilson  on  March  4,  1915. 

When  the  LBIA  became  effective  in 

1911.  it  required  each  railroad  subject  to 


the  Act  to  file  copies  of  its  rules  and 
instnicfions  for  the  inspection  of 
locomotive  boilers.  A  review  of  the  170 
rules  and  instructions  submitted  (out  of 
approximately  2,200  railroads  in  the 
country  at  that  time)  disclosed  that 
these  rules  were  either  substantially 
similar,  or  identical,  to  those 
promulgated  by  the  Master  Mechanics' 
Association.  These  rules,  in 
combination  with  the  1915  amendments 
to  the  LBIA,  formed  the  basis  for  the 
Interstate  Commerce  Commission  (ICC) 
rules  on  inspection  and  maintenance  of 
steam  locomotives  and  tenders:  rules, 
that  with  some  modification,  continue 
in  effect  to  this  day.  When  the  FR,A 
came  into  existence  in  1967  as  part  of 
the  newly  formed  DO'^,  it  adopted  all 
ICC  rules,  interpretations,  and 
instructions  pertaining  to  railroads  that 
were  in  effect  at  that  time.  These  rules 
were  published  in  the  Federal  Register 
and  incorporated  into  the  Code  of 
Federal  Regulations  in  December  of 
1968.  Since  then,  the  rules  have  been 
updated  and  amended  periodically. 
Although  the  steam  locomotive 
regulations  were  removed  from  the  CFR 
in  1980,  FRA  has  continued  to  enforce 
them.  For  purposes  of  clarity,  whenever 
those  removed  standards  are  referenced 
in  this  rule,  they  will  be  referred  to  as 
"the  1978  standards"  since  there  is  no 
current  CFR  citation  for  them. 

At  present,  there  are  approximately 
150  steam  locomotives  in  operation  in 
the  United  States.  Most  of  them  are  used 
in  tourist  or  historic  service  on  an 
intermittent,  seasonal  basis.  Several 
years  ago,  the  Engineering  Standards 
Committee  (ESC),  a  task  group  of  the 
NBBPVI  comprised  of  steam  locomotive 
operators,  petitioned  the  FILA  to  change 
the  then  current  rules  on  inspection  and 
maintenance  of  steam  locomotives  to 
more  realistically  reflect  the  current  use 
and  conditions  of  service  for  today's 
steam  locomotives.  The  agency  agreed 
to  work  with  the  ESC  to  consider 
revisions  to  these  standards.  After  FRA 
established  the  Railroad  Safety  Advisory 
Committee  (RSAC)  in  1996.  the  subject 
of  steam  locomotive  inspection  and 
maintenance  was  identified  as  one  fit 
for  collaborative  rulemaking. 
Accordingly,  the  agency  tasked  the 
RSAC  with  the  formal  revision  of  steam 
locomotive  inspection  standards  on  July 
24,  1996.  It  was  also  decided  that  the 
ESC,  and  the  FRA  representatives 
working  with  it,  would  become  a  task 
force  assigned  to  the  RSAC's  Tourist 
and  Historic  Working  Group. 

n.  The  Railroad  Safiety  Advisory 
Committee 

The  RSAC's  mandate  is  to  provide 
recommendations  and  advice  to  the 
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Administrator  of  the  FRA  on  the 
(ifvplopmi^nt  of  FRA's  railroad  safety 
regulatory  programs,  including  the 
issuance  of  new  regulations,  the  review 
and  revision  of  existing  regulations,  and 
the  identification  of  non-regulatory 
alternatives  for  improvement  of  railroad 
safety.  The  RSAC'  is  presently 
comprised  of  48  representatives  from  27 
member  organizations,  including 
railroads,  labor  groups,  equipment 
manufacturers,  state  governm.ent  groups, 
public  associations,  and  three  associate 
non-voting  representatives  from  the 
National  Transpurtatinn  Safety  Board 
(NTSB).  Canada,  and  Mexico.  The 
Administrator's  representative  (the 
Associate  Administrator  for  Safety  or 
that  person's  delegate)  is  the 
Chairperson  of  the  Committee. 

III.  Steam  Task  Force  of  the  Tourist  and 
Historic  Working  Group 

During  the  July  24.  1996  meeting  of 
the  RSAC.  ¥R.\  tasked  it  with 
recommendmg  revisions  to  the 
regulations  go\-eming  locomotive 
inspection  standards  for  steam-powered 
locomotives  (49  CFR  part  230),  The 
stated  purpose  of  this  task  was  to 
promote  the  safe  operation  of  tourist 
and  historic  rail  operations,  including 
"such  additions  and  deletions  [to  the 
regulations]  as  may  be  warranted  by 
appropriate  data  and  analysis."  In  its 
Task  Statement  (Task  No.  96-5)  to 
RSAC,  the  agency  instructed  it  to  refer 
this  task  to  the  pre-existing  Tourist  and 
Historic  Railroads  working  group 
("THVVG"  or  "The  Group").  The  THWG 
IS  comprised  of  the  following 
organizations: 
Association  of  American  Private  Railcar 

Owners 
American  Short  Line  Railroad 

Association 
Association  of  American  Railroads 

(AARj 
Association  of  Railway  Museums 
Brotherhood  of  Locomotive  Engineers 
FR.'\ 
Tourist  Railway  Association  Inc. 

(TR.MN) 

The  THWG  voted  during  its  April 
1996  meeting  to  officially  endorse  the 
ESC  (which  had  been  examining  the 
issues  of  steam  locomotive  inspection 
and  maintenance  standards  outside  of 
the  RSAC  arena)  and  have  it  serve  as  a 
task  force  reporting  to  the  Group,  The 
Steam  Standards  Task  Force  (task  force'' 
is  comprised  of  representatives  from  the 
organizations  listed  below: 
Valley  Railroad  Company 
Durango  &  Silverton  Narrow  Gauge 
Union  Pacific  Railroad  (UP) 
Strasburg  Railroad 
Hartford  Steam  Boiler  Inspection  & 

Insurance  Company 


NBBPVI 

ABB/Combustion  Engineering 

Smithsonian  Institution 

FRA. 

The  task  force  met  approximately 
seven  times  over  an  eighteen  month 
period  to  develop  recommendations  for 
a  proposed  rule.  During  these  meetings, 
the  task  force  considered  a  previous  ESC 
proposal  to  revise  part  230,  which  had 
been  presented  to  FRA  in  the  early 
1990's.  The  issues  in  this  proposal 
engendered  much  discussion  and  debate 
within  the  task  force.  Brief  summaries  of 
those  discussions  are  recorded  in  the 
appropriate  parts  of  the  section-by- 
section  analysis  portion  of  this 
document.  The  technical  details 
supporting  certain  of  the 
recommendations  that  were  discussed 
by  the  task  force  may  be  found  in  the 
public  docket  of  this  rulemaking.  Those 
issues  designated  by  FRA  as  "major 
issues"  are  more  fully  discussed  below. 

During  an  early  meeting,  the  task 
force  identified  a  number  of  objectives 
in  revising  part  230: 

(1)  Harmonizing  FRA  and  National 
Boiler  Inspection  Code  terminology  and 
standards. 

(2)  Modernizing  the  rules  to  reflect 
current  operating  realities; 

(3'  Eliminating  any  incentives, 
financial  or  otherwise,  for  operators  not 
to  follow  the  rules; 

(4)  Encouraging  the  use  of  new 
technologies;  and 

(5)  Producing  a  more  clearly  written 
and  understandable  rule  that  is  more 
enforceable 

These  goals  are  reflected  tfuoughout 
this  document  and  are  embodied  in  the 
changes  and  additions  made  to  part  230. 

On  September  19.  1997.  the  THWG 
informed  FRA  of  the  group  members" 
unanim(ius  agreement  that  the  task 
force's  proposed  recommended  rule  text 
revisions  to  part  230  should  be 
forwarded  to  the  RSAC,  On  January  16, 
1998,  the  task  force  and  the  THWG 
reached  consensus  that  the  proposed 
preamble  should  be  included  in  the 
package  presented  to  RSAC  at  the 
January  27.  1998  meeting.  Following  the 
presentation,  the  RSAC  formulated  a 
consensus  recommendation  for  a 
proposed  rulemaking  which  was 
forwarded  to  the  .Administrator  of  FRA, 

IV.  The  Proposed  Rule 

Pursuant  to  section  553  of  the 
Administrati\'e  Procedure  Act,  FRA 
published  a  Notice  of  Proposed 
Rulemaking  (NTRM)  in  the  Federal 
Register  on  September  25.  1998. 
detailing  the  agency's  intent  to  issue 
new  regulations  for  steam  locomotive 
inspection  and  maintenance.  In  the 
NPRM,  FR/\  solicited  written  comments 


from  all  interested  parties  and  provided 
notice  of  its  intention  to  conduct  a 
public  hearing  on  the  proposed 
rulemaking  only  if  so  requested.  A  total 
of  20  commenters  responded  to  the 
NPRM,  including:  The  AAR: 
Association  of  Railway  Museimis,  Inc.: 
John  C,  Boykin;  Grand  Canyon  Railway; 
Locomotive  and  Tower  Preservation 
Fund,  LTD:  Michigan  State  Trust  Fund 
for  Railway  Preservation.  Inc.; 
Minnesota  Transportation  Museum. 
Inc:  NBBPVI:  North  Star  Rail;  Ohio 
Central  Railroad  System;  San  Diego 
Railroad  Museum;  St,  Louis  Steam  Train 
Association;  Tennessee  Valley  Railroad: 
UP;  United  States  Department  of  the 
Interior:  and  Wisconsin  Railway 
Preservation  Trust,  Although  FRA  had 
originally  believed  that  a  public  hearing 
would  be  unnecessary,  a  number  of 
interested  parties  requested  the 
opportunity  to  present  their  views  at 
such  a  forum,  and  a  public  hearing  was 
held  in  Corpus  Christi,  Texas  on 
February  4,  1999.  Seven  organizations 
presented  testimony  at  the  public 
hearing.  Those  testifying  included: 
Austin  and  Texas  Central  Railroad; 
Diversified  Rail  Services;  Grand  Canyon 
Railway;  Ohio  Central  Railway  System: 
Tennessee  Vallev  Railroad;  TRAIN;  and 
UP. 

Because  of  the  number  of  substantive 
comments  received  during  the  notice 
and  comment  period  and  at  the  public 
hearing,  the  task  force  suggested  and 
FRA  agreed  to  meet  to  address  the 
issues  raised  and  to  consider  changes  to 
the  proposal  for  inclusion  in  the  final 
rule.  The  meeting  was  held  in 
Columbus,  Ohio  on  March  11-12,  1999. 
Among  the  issues  addressed  at  this 
meeting  were:  Implementation  of  the 
rule:  Preemption  of  state  oversight  of 
steam  locomotive  operations;  Waivers  of 
requirements;  Responsibility  for 
compliance:  Definitions  of  terms  used; 
Movement  of  non-complying 
locomotives;  Thirty-one  (31)  service  day 
inspection  requirements;  Ninety-two 
(92)  service  day  inspection 
requirements;  Annual  Inspection 
requirements;  One  thousand  four 
hundred  and  seventy-two  (1472)  service 
day  inspection  requirements;  Alteration 
and  repair  reports  for  steam  locomotive 
boilers:  Responsibility  for  general 
construction  and  safe  working  pressure: 
Maximum  allowable  stress  on  stays  and 
braces;  Tensile  strength  of  shell  plates; 
Maximum  shearing  strength  of  rivets; 
Higher  shearing  strength  of  rivets:  Times 
and  methods  of  inspection;  Welded 
repairs  and  alterations;  Hydrostatic 
testing  of  boilers;  Broken  staybolts; 
Times  and  methods  of  staybolt  testing; 
The  number  and  location  of  water 
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glasses  and  t^augo  cocks:  When  to 
require  btiiler  wa.-ihint;;  Inspection, 
repair  and/(ir  rppiacement  of  arch  tubes, 
water  bar  tubes,  circulators,  and  thermic 
siphons;  Steam  locomotive  speed 
indicators;  Testing  main  reservoirs; 
Time  of  cleaning;  Stenciling  dates  of 
testing  and  cleaning:  Fire  doors  and 
mechanical  stokers:  Required 
illumination:  Throttles;  The  draw  gear 
between  the  steam  locomotive  and 
tender;  Main,  side,  and  valve  motion 
rods;  The  steam  locomotive  frame; 
Tender  trucks:  Feed  water  tanks;  and 
Inspection  requirements. 

The  discussion  that  follows  examines 
in  detail  comments  received,  the  task 
force's  consideration  of  and  response  to 
those  comments,  and  those  changes  (if 
any)  FR.-\  is  making  m  the  final  rule  as 
a  result  of  the  comments  received.  This 
discussion  is  organized  by  the  relevant 
section  of  the  rule. 

In  order  to  make  the  final  rule  clearer 
(and  therefore  easier  to  comply  with) 
FRA  explains  here  the  rationale  and  the 
deliberative  thought  processes  of  the 
task  force  in  reaching  its  conclusions. 
Unless  otherwise  noted,  the  agency 
agrees  with  the  reasoning  and 
explanations  advanced  by  the  task  force 
for  the  revisions  and  amendments  the 
task  force  recommended  be  made  to  the 
1478  standards.  The  task  force's 
deliberations  were  thorough  and 
deliberative  in  nature,  though  frequently 
marked  by  spirited  debate.  Throughout 
this  document,  FR.^  has  tried  to 
recapture  as  much  of  that  debate  as  is 
relevant  and  practical 

V.  Reorganization  of  Part  230 

The  1978  standards  were  divided  into 
two  main  part.s — cme  for  the  steam 
locomotive  boiler  and  its 
appurtenances,  and  the  other  for  the 
steam  locomotive  and  tender.  As  part  of 
the  revisions  to  part  230.  the  agency  has 
restnictured  the  rule  so  that  it  contain 
a  "general"  part.  Subpart  A,  which 
includes  those  provisions  that  are 
applicable  to  the  entirety  of  part  230:  a 
boiler  part.  Subpart  B,  applicable  to  the 
boiler  and  its  appurtenances:  and  a 
locomotive  part.  Subpart  C.  applicable 
to  the  steam  k)comotive  and  tender. 
Some  of  the  concepts  found  in  Subpart 
A  of  this  rule  were  formerly  contained 
in  Subp<uns  .A.  and  B  of  the  1978 
standards.  These  revisions  are  designed 
to  reduce  and  eliminate  identified 
redundancies  in  the  1978  standards, 
thereby  making  the  rule  easier  to  read 
and  comprehend. 


VI.  Major  Issues 

A.  Responsibility  for  Compliance 

In  the  NPRM.  FRA  struck  the  term 
"railroad  company"  throughout  the 
body  of  the  rule  and  replaced  it  with  the 
term  "locomotive  owner  and/or 
operator.  "  FRA  has  retained  this  term  in 
the  final  rule,  consistent  with  the  task 
force's  recommendations,  to  reflect  the 
changes  in  steam  locomotive  operating 
practices.  Very  few  railroad  companies 
own  and/or  operate  steam  locomotives 
today.  While  some  tourist  railroads  own 
and  operate  their  own  locomotives, 
most  frequently  steam  locomotives  are 
owned  and/or  operated  by  entities  other 
than  the  railroad  on  whose  line  they 
operate.  These  entities  range  all  the  way 
from  wealthy  private  enthusiasts  to  state 
historical  agencies.  Sometimes  the 
owner  of  the  equipment  actually  runs 
(operates)  the  steam  railroad  operation: 
in  other  cases,  an  individual  or 
individuals  are  hired  (or  volunteer)  to 
do  so.  This  means  that  in  many — if  not 
most — instances,  the  locomotive  owner 
and/or  operator  is  in  a  much  better 
position  than  the  railroad  company  to 
ensure  compliance  with  various 
regulatory  requirements.  In  recognition 
of  this  reality,  the  task  force 
recommended  that  the  agency  more 
specifically  affix  responsibility  for 
compliance  on  those  who  are  primarily 
responsible  for  the  operation  of  the 
steam  locomotive  and  tender.  In  most 
cases,  that  party  will  be  the  locomotive 
owner  and/or  operator.  Thi;  task  force 
members  debated  how  to  best  express 
the  liability  standard — whether  to  use 
"owner  and  operator,"  "owner/ 
operator,"  or  "owner  or  operator."  Thev 
settled  on  the  "owner  and/or  operator" 
construct  as  the  clearest  method  for 
affixing  joint  and  severable  liability  for 
the  inspection  and  maintenance  of 
steam  locomotives  on  the  owner  and 
operator.  In  certain  sections  of  the  rule. 
however,  the  owner  and  the  operator  are 
individually  identified  as  the 
appropriate  party  on  whom  liability 
would  rest. 

In  addition,  as  provided  by  statute, 
this  rule  makes  clear  that  a  railroad  may 
also  be  held  liable  for  permitting  any 
entity  to  use  a  noncomplying 
locomotive  on  its  line  (see  section-by- 
section  discussion  of  §  230.4.  below ). 
The  adoption  of  the  owner  and/or 
operator  language  is  a  clear  signal  that 
FRA  intends  to  look  first  to  the  owner 
and/or  operator  to  ensure  compliance, 
regardless  of  whether  that  happens  to  be 
the  railroad  on  which  the  steam 
locomotive  is  operating.  It  is  important 
to  note  that  the  applicability  section. 
§  230.2,  which  the  agency  modified 
from  that  originally  submitted  by  the 


task  force,  uses  the  term  "railroad"  to 
denote  where  the  rule  applies.  As 
explained  in  the  section-by-section 
analysis  of  the  applicability  section. 
FRA  is  making  this  change  to  harmonize 
all  of  its  applicability  sections.  Since 
this  section  is  intended  to  explain 
where  the  rule  applies,  it  does  not  affect 
the  primary  compliance  responsibility, 
which  remains  with  the  owner  and 
operator.  Therefore.  FRA  believes  that 
this  change  does  not  substantially 
change  the  task  force's  proposal  to  the 
agency. 

B.  Inspection  Scheme 

In  issuing  this  rule.  FRA  has  revised 
the  inspection  scheme  for  steam 
locomotive  boilers  to  reflect  the  changed 
nature  of  modern  steam  locomotive 
operations.  The  1978  standards  required 
steam  locomotive  boilers  to  be  inspected 
at  various  time  periods  that  were  linked 
to  an  annual  calendar,  regardless  of  the 
amount  of  actual  usage  the  locomotive 
has  incurred.  When  locomotives  were  in 
continuous  service,  this  system  was  not 
unduly  burdensome.  Operation  of  steam 
locomotives  today,  however,  occurs 
much  more  infrequently,  sometimes 
only  a  few  times  a  year,  greatly  reducing 
the  need  for  frequent  inspections  rigidly 
tied  to  the  passage  of  calendar  days. 
Under  the  new  inspection  scheme, 
required  locomotive  inspections  are 
based  on  the  number  of  "service  days" 
a  steam  locomotive  accrues,  with 
various  intermediate  calendar 
inspection  requirements  retained  to 
ensure  an  adequate  level  of  safety. 

1.  Service  Days 

This  new  inspection  scheme  is 
underpinned  by  the  concept  of  a 
"service  day" — defined  as  "any  day  the 
locomotive  has  steam  pressure  above 
atmospheric  pressure  and  a  fire  in  the 
firebox.  "  Because  good  operating 
practice  requires  that  a  steam 
locomotive  boiler  be  slowly  heated 
before  use  and  slowly  cooled  after  use 
to  avoid  the  damage  rapid  heating  and 
cooling  can  inflict  on  the  boiler,  a 
locomotive  that  runs  on  weekends  may 
accrue  as  many  as  three  service  days  for 
each  day  of  actual  "use  "  For  example, 
a  steam  locomotive  could  have  fire  in 
the  firebox  and  pressure  above 
atmospheric  pressure  for  an  entire  day 
before  it  actually  runs,  for  the  entire  day 
that  it  runs,  and  while  it  cools  down 
after  it  runs.  Under  this  scenario,  the 
locomotive  would  accrue  three  service 
days  although  only  in  actual   "use"  for 
one  day.  Some  operators  were 
concerned  that  adopting  this  service  day 
concept  could  create  an  incentive  for 
operators  to  "dump"  their  fires  at  the 
end  of  a  day  operating  the  steam 
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k)comotive  in  order  to  avoid  incurring 
an  extra  service  day.  The  task  force  was 
of  the  opinion,  however,  that  the 
financial  cost  (in  terms  of  stress  and 
damage  to  the  locomotive  boilers  from 
such  behavior)  to  operators  who  did  so 
dump  their  fires  would  likely  outweigh 
any  inspection  time  period  benefits  they 
might  gain  from  such  dumping.  The  task 
force  also  expressed  the  belief  that,  with 
proper  damping  and  draft  restriction, 
fire  can  be  removed  from  the  firebox 
(and  a  service  da\  pre.served)  with  no 
adverse  affects  for  the  boiler,  and  that 
this  practice  can.  in  fact,  be  easier  on 
the  boiler  than  banking  the  fire. 

2.  Daily  Inspection 

The  new  "daily  inspection"  section 
sets  forth  the  daily  inspection 
requirements  for  steam  locomotive 
owners  and/or  operators.  The  onlv  dailv 
inspection  requirement  in  the  1978 
standards  was  that  the  steam  Incomotivp 
and  tender  be  inspected  "after  each  trip, 
or  day's  work."  The  new  section  retains 
the  general  daily  inspection  requirement 
for  each  day  that  a  steam  locomotive  is 
'offered  for  use."  but  adds  a  number  of 
additional  specific  "pre-departure" 
inspection  requirements  that  must  be 
complied  with  at  the  beginning  of  each 
day  the  locomotive  is  used.  This  "pre- 
departure  "  inspection  regime 
emphasizes  the  need  to  examine  certain 
safety  critical  items  such  as  the  water 
glasses  and  gauge  cocks,  the  boiler 
feedwater  deliveri-  systems,  the  air 
compressors  and  governors,  and  the  air 
brake  system  on  a  daily  basis. 

3.  31  and  92  Service  Day  Inspections 

This  rule  also  establishes  31  and  92 
service  day  inspection  requirements 
These  are  roughly  comparable  to  the 
monthly  and  tnmonthly  inspections  in 
the  1978  standards. 

4.  Annual  Inspections 

In  addition,  this  rule  establishes 
annual  inspection  requirements  similar 
to  the  1978  standards:  requiring  that  a 
steam  locomotive  be  inspected  after  368 
calendar  davs  have  elapsed  since  the 
time  of  the  prior  annual  inspection  The 
1978  standards  required  that  certain 
items  be  inspected  at  least  'once  ever\* 
12  months."  The  revised  annual 
inspection,  as  do  all  the  other  periodic 
inspections,  incorporates  the  inspection 
requirements  of  those  inspections 
required  to  be  conducted  more 
frequently.  Thus,  locomotives  that  are 
not  operated  often  enough  to  accrue 
either  31  or  92  service  days  in  a  368  day 
period  will  have  those  inspections 
conducted,  at  a  minimum,  once  every 
368  calendar  days.  In  addition,  this  rule 
extends  the  inspection  time  period  for 


flexible  staybolts  and  caps  from  once 
each  2  years  under  the  1978  standards 
to  during  each  5th  annual  inspection. 

5.  1472  Service  Day  Inspection 

Finally,  the  1978  standards  required 
that  a  steam  locomotive  boiler  be 
inspected,  at  a  minimum,  once  each  5 
calendar  years  (boiler  interior  to  be 
inspected  after  48  calendar  months, 
within  5  consecutive  years;  and  the 
boiler  exterior  to  be  inspected  every  5 
years,  or,  if  the  locomotive  is  out  of 
ser\ice  for  at  least  one  full  month 
during  that  time,  after  60  calendar 
months  within  6  consecutive  years). 
This  inspection  was  a  major  one, 
requiring  the  removal  of  the  jacket  and 
lagging  to  conduct  the  exterior 
inspection,  and  the  removal  of  all  flues 
in  the  locomotive  boiler  to  conduct  a 
"minute  "  inspection  of  the  interior  of 
the  boiler  F1L\  is  amending  this 
provision  by  requiring  that  these 
inspections  be  conducted  when  the 
locomotive  has  accnied  1472  service 
days  or  when  a  period  not  to  exceed  15 
years  has  elapsed  since  the  last  1472 
service  day  inspection  was  performed. 
These  revisions  are  being  made  in  order 
to  take  into  account  the  amount  of 
actual  usage  a  steam  locomotive 
receives.  The  15  year  maximum,  beyond 
which  time  a  1472  serx'ice  day 
inspection  must  be  conducted,  is  based 
on  the  task  force's  recommendations. 

FR,^  is  requiring  the  completion, 
verification  and  updating  of  the 
locomotive's  ERA  Form  No.  4,  the 
"specification  card"  required  by 
§230.54  of  the  1978  standards,  "as  part 
of  the  1472  service  day  inspection.  The 
updated  FR.A  Form  No.  4  must  be  filed 
within  1  month  after  the  completion  of 
the  1472  service  day  inspection.  The 
agency  is  making  clear  that  the 
verification  and  updating  of  this  form  as 
necessary  to  reflect  the  current 
condition  of  the  boiler  is  required  as 
part  of  every  1472  service  day 
inspection.  This  recordkeeping 
requirement  is  not  actually  new,  it 
merely  clarifies  and  makes  express  what 
the  1978  standards  required.  Although 
the  1978  standards  did  not  expressly 
require  periodic;  surveying  to  verify  the 
accuracy  of  the  current  form  or  the 
updating  of  any  changes  thereto,  the 
need  to  do  so  was  implicit  in  the 
requirement  of  a  signed  testimonial  that 
all  information  provided  on  the  form 
was  true  and  accurate.  In  addition  .  the 
1978  standards  actually  required  that 
the  FRA  Form  No.  4  be  updated  to 
reflect  boiler  repairs  or  changes  that 
might  affect  the  FRA  Form  No.  4  data. 
However,  because  some  locomotive 
owners  and/or  operators  may  not 
understand  that  the  1978  standards 


required  that  the  FRA  Form  No.  4  be 
kept  up-to-date  and  accurate,  this 
change  in  language  may  be  perceived  by 
some  as  imposing  new  recordkeeping 
requirements. 

FRA  has  also  determined  diat  safety 
concerns  dictate  that  there  be  a 
competency  requirement  for  the  person 
or  persons  conducting  a  1472  service 
day  inspection  and  for  the  person  or 
persons  surveying  the  boiler  for  the 
purpose  of  recalculating  a  FRA  Form 
No.  4.  Accordingly,  this  rule  specifically 
provides  that  only  competent 
individuals  may  perform  1472  serxdce 
day  inspections  and/or  surveys  of 
locomotive  boilers  in  order  to  evaluate 
the  accuracy  of  information  on  the 
locomotives'  current  FHA  Form  No.  4s. 

6.  FRA  Inspection  Oversight 

Concerned  that  an  adequate  level  of 
safety  be  maintained  in  light  of  the 
extended  inspection  intervals  allowed 
under  this  rule,  the  task  force 
recommended  that  FRA  increase  the 
amount  of  oversight  it  exercises  over 
steam  locomotive  inspections.  FRA 
shares  the  task  forces  concerns  and  is, 
therefore,  requiring  that  the  agency  be 
afforded  the  opportunity  to  be  present 
during  certain  periodic  steam 
locomotive  inspections.  In  the  case  of 
the  31  service  day  inspection.  FRA  will 
be  responsible  for  communicating  to  the 
steam  locomotive  owner  and/or  operator 
that  the  agency  wants  to  be  notified 
prior  to  the  inspection  and  given  an 
opportunity  to  attend.  Upon 
notification,  the  steam  locomotive 
owner  and/or  operator  must  provide 
FRA  with  the  anticipated  date  and 
location  for  the  inspection.  Once  that 
information  is  conveyed  to  the  agency, 
any  subsequent  change  in  the  inspection 
schedule  must  be  mutually  agreed  upon. 
FRA  believes  this  approach  balances 
competing  interests  and  comports  with 
the  task  force  recommendations.  In 
formulating  their  recommendation,  the 
task  force  members  sought  to  provide 
steam  locomotive  owners  and/ or 
operators  with  the  flexibility  to  conduct 
their  business  without  unreasonable 
interference  by  FRA  scheduling 
demands  while  also  insuring  that  the 
owners  and/or  operators  would  act  in 
good  faith  and  teike  all  reasonable 
measures  to  accommodate  FRA  requests 
to  be  present  at  periodic  locomotive 
inspections. 

In  the  case  of  the  annual  inspection, 
the  steam  locomotive  owner  and/or 
operator  is  required  to  provide  FRA 
with  one  month's  prior  notice  that  the 
annual  inspection  is  to  be  conducted. 
The  agency  then  has  the  option  of 
notifying  tbe  owner  and/or  operator  of 
its  desire  to  be  present  for  the 
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inspection.  At  that  point,  the  steam 
locomotive  owner  and/or  operator  must 
provide  FR.^  with  a  scheduled  date  and 
location  for  each  aspect  of  the 
inspection.  As  with  the  31  service  day 
inspection,  once  the  annual  inspection 
is  scheduled,  any  changes  to  that 
schedule  have  to  be  mutually  agreed 
upon. 

This  notification  scheme  is  designed 
til  allow  the  agencv  the  opportunity  to 
(ihspr\'o  tht'  stf'.un  lori)mf)tive  owner 
and/or  operator  performuig  the  various 
required  inspections  and  to  allow  the 
FRA  field  personnel  directly  responsible 
for  inspecting  steam  locomotive 
operations  to  woric  cooperatively  with 
the  regulated  community.  Being  able  to 
observe  the  inspections  firsthand  also 
provides  FKA  with  more  accinate  and 
up-to-date  information  on  the  condition 
of  the  steam  locomotive  fleet  operating 
today. 

C.  Elimination  of  the  Special  Waiver 
Process 

As  part  of  this  rule.  FRA  has 
eliminated  all  the  special  waivers  that 
were  available  under  part  230.  The  1978 
standards  contained  a  section  that 
allowed  for  the  "modification  of  rules" 
for  "roads  operating  less  than  5 
locomotives"  upon  a  showing  that 
conditions  warrant  it.  This  language, 
which  predated  the  agency's  formal 
waiver  process  (codified  at  49  CFR 
211.41),  was  originally  intended  to 
applv  only  to  the  subpart  addressing  the 
steam  locomotive  and  tender.  In 
addition,  the  flue  removal  section  in  the 
1978  standards  provided  for  the 
granting  of  extensions  of  the  time  period 
for  removing  flues  and  for  conducting 
the  comprehensive  boiler  inspection, 
upon  formal  application  to  the  ICC's 
Director  of  Railroad  Safety.  One 
consequence  of  this  waiver  process, 
which  was  administered  locally  by  the 
agency's  eight  regions,  was  that 
locomotive  owners  and/or  operators 
were  able  to  delav  the  conduct  of  the 
boiler  inspection  by  varying  amounts  of 
time  based,  in  part,  on  the  regional 
procedures  for  addressing  these 
requests.  These  waivers  will  now  expire 
unless  submitted  to  FR,A  for 
reevaluation  prior  to  the  effective  date 
of  this  rule.  Bv  eliminating  the  waiver 
provision  in  part  230,  the  agency  has 
accomplished  several  things:  (1) 
Provided  notice  to  the  regulated 
community  that  the  agency's  part  211 
waiver  process  is  the  appropriate 
vehicle  for  gaining  relief  from  the 
requirements  of  this  part;  (2)  gained 
assurance  that  FR.-\  will  have 
knowledge  of  and  the  ability  to 
coordinate  on  a  uniform,  nationwide 
basis  the  consideration  and  granting  of 


all  steam  locomotive  waivers  applied 
for;  and  (3)  ensured  that  steam 
locomotives  are  regulated  consistently. 
The  task  force  and  FRA  also  believe 
that,  although  the  extensions  and 
waivers  previously  granted  under  this 
part  will  generally  no  longer  be 
necessary  given  the  flexibility  being 
afforded  by  the  proposed  new 
inspection  scheme,  when  an  owner  and/ 
or  operator  believes  such  a  waiver  is 
necessary,  such  requests  are  best 
addressed  by  the  centralized  waiver 
process  provided  for  in  part  211. 

D.  Standard  for  Repairs 

The  agency  is  establishing  standards 
for  making  certain  repairs  to  the  steam 
locomotive  and  boiler.  The  task  force 
was  concerned  about  controlling  the 
quality  of  the  repairs  made  to  steam 
locomotives  and  boilers  and  decided  to 
impose,  as  a  minimum,  the  requirement 
that  repairs  be  made  in  accordance  with 
an  "accepted  industry  standard."  The 
task  force  considered  simply  requiring 
that  repairs  be  made  in  accordance  with 
the  National  Board  Inspection  Code 
[NBIC  )  published  by  the  NBBPVI  or  in 
conformance  with  the  standards 
established  by  the  American  Petroleum 
Institute  (API).  However,  the  task  force 
finally  decided  to  recommend  that  the 
agency  allow  steam  locomotive  owners 
and  operators  to  perform  repairs  in 
accordance  with  established  railroad 
practices  that  have  been  successfully 
utilized  over  time,  thereby  affording 
industry  members  a  measure  of 
flexibility.  This  proposal  reflects  that 
decision.  While  there  was  some  concern 
about  whether  the  term  "accepted"  was 
too  vague,  the  task  force  felt  that  the 
industry  members  would  know  what 
was  required  to  ensure  that  repairs  are 
properly  made.  Due  to  the  small  size 
and  coResiveness  of  the  steam 
locomotive  community,  the  task  force 
felt  that  imposing  an  "accepted  industry 
standard"  on  repairs  made,  and 
allowing  that  standard  to  include 
"established  railroad  practices,  or  NBIC 
or  API  established  standards'  would 
result  in  an  acceptable  level  of  quality 
in  the  repairs  made.  Section  230.29  of 
the  final  rule  reflects  the  task  force's 
recommendations.  Finally,  as  used  in 
this  proposal,  "established  railroad 
practices"  means  those  practices  used 
by  one  or  more  railroads  over  a  period 
of  time  that  can  be  reasonably  shown  to 
have  been  successful  in  service,  or  that 
most  industry  members  would  agree  is 
an  appropriate  standard  to  use  for  a 
given  repair.  In  practice,  the  locomotive 
owner  and/or  operator  will  be 
responsible  for  proving  that  the 
standard  is  established  within  the 
railroad  community  and  that  it  is 


appropriate  for  the  repair  under 
consideration. 

For  the  first  time.  FRA  is  expressly 
allowing  welding  oil  both  stayed  and 
unstayed  portions  of  the  boiler,  with 
some  limitations.  While  the  1978 
standards  did  not  prohibit  welding  on 
unstayed  portions  of  the  boiler,  it  was 
widely  understood  that  such  welding 
was  not  allowed.  Therefore,  expressly 
allowing  welding  on  unstayed  portions 
of  the  boiler  is  a  fairly  radical  change 
from  the  existing  standards.  Under 
§  230.33  of  this  final  rule.  "Welded 
Repairs  and  Alterations."  FRA  is 
requiring  prior  approval  for  any  welding 
done  on  unstayed  portions  of  high 
carbon  boilers  (greater  than  0.25  percent 
carbon).  FRA  believes  prior  approval  is 
necessary  since  the  risk  of  welding  on 
the  boiler  is  much  higher  for  boilers 
with  a  high  carbon  content.  Welds  on 
unstayed  portions  of  lower  carbon 
boilers  (less  than  0.25  percent  carbon) 
are  not  so  restricted.  For  both  low  and 
high  carbon  boilers,  however.  FRA  is 
imposing  a  repair  standard  that  allows 
the  locomotive  owner  and/or  operator  a 
measure  of  flexibility  while 
simultaneously  insuring  an  adequate 
minimum  level  of  safety.  Accordingly, 
the  agency  is  requiring  that  any  welded 
repairs  to  unstayed  portions  of  the 
boiler  be  performed  in  "accordance  with 
an  accepted  national  standard  for  boiler 
repairs.  "  This  modifies  the  general 
repair  standard  discussed  above  to  more 
narrowlv  apply  to  boiler  repairs 

By  referencing  an  accepted  national 
standard  for  boiler  repairs,  the  task  force 
and  the  agency  sought  to  impose  a 
measure  of  quality  control  that  would 
provide  assurance  that  all  welding  is 
performed  properly.  Because  there  are 
several  national  organizations  that 
prescribe  such  procedures,  the  operator 
will  be  allowed  to  follow  any  one  of  a 
number  of  recognized  methods.   "In 
accordance  with  an  accepted  national 
standard  for  boiler  repairs,"  therefore, 
means  that  all  the  physical,  mechanical, 
and  documentation  requirements 
delineated  in  a  particular  standard  such 
as  the  NBIC  have  been  satisfied.  The 
task  force  considered  recommending    . 
that  FRA  simply  adopt  the  NBIC 
standard  but  decided  that  the  financial 
burden  imposed  on  owners  and/or 
operators  would  be  too  great.  The  NBIC 
program  requires  reporting  of  the  final 
repair  and  third-party  oversight 
throughout  the  repair,  which  can  be 
very  costly.  Accordingly,  the  task  force 
decided  to  simply  reference  the 
standard  to  which  the  repair  should  be 
done,  without  imposing  the  reporting  or 
third-party  inspection  requirements  of 
the  standard.  FRA  agrees  with  and  has 
adopted  the  task  force's  position. 
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The  task  fcirce  was  alsf)  verv 
concerned  about  follow-up  radiography 
for  the  welds  conducted,  and  at  one 
point  considered  recommending  that  all 
welds  on  unstayed  portions  iif  the  boiler 
be  radiographed.  Thi^  task  force  also 
considered  incorporating  an  American 
Society  of  Mechanical  Engineers 
(x\SME)  radiography  standard  (which 
includes  procedures  for  cxmducting 
radiography  of  welds),  but  eventually 
decided  that  so  doing  would  make  this 
part  too  complicated.  The  task  force  felt 
that  doing  so  was  unnecessary  because 
all  "accepted  national  standards" 
include  radiography  where  necessan.'. 
Accordingly,  the  final  rule  mandates 
only  that  any  radiography  required 
under  the  accepted  national  standard 
chosen  for  the  welded  repair  at  issue  be 
so  performed. 

The  task  force  discussed  the  potential 
for  abuse  of  the  "ac:cepted  national 
standard  for  boiler  repairs"  standard  but 
felt  that  the  risk  of  such  abuse  was  low. 
This  belief  is  based  upon  the  clear 
requirement  in  this  section  that 
locomoti\'e  owners  and-  or  operators  be 
able  to  establish  through  documentation 
compliance  with  such  a  national 
standard,  i.e..  point  to  the  procedures 
they  followed  in  performing  a  particular 
weld.  The  locomotive  owner  and/or 
operator  will  bear  the  burden  of  proving 
to  FRA  that  they  correctly  followed  a 
particular,  relevant  national  standard. 
Accordingly,  this  section  simplv 
requires  that  the  locomoti\e  owner  and/ 
or  operator  adhere  to  whatever  the 
particular  national  standard  followed 
dictates — from  pre-weld  treatments  and 
welder  qualific:ations  through  post-weld 
inspection  requirements.  The 
locomotive  owner  and/or  operator  will 
be  required  to  make  a  showing  that  they 
satisfied  the  accepted  national  standard 
upon  request  by  an  FRA  inspector. 

E.  Allowances  Encouraging  the  Use  of 
Sew  Technologies 

The  task  force  felt  strongly  that  the 
1978  standards,  which  had  not  been 
substantively  revised  in  over  20  years, 
did  not  adequately  address  the  new 
technologies  which  have  developed 
during  that  time.  Accordingly,  the  task 
force  believed  this  rule  should  address 
recent  innovations  in  inspection  and 
maintenance  methodology  and 
technology.  The  task  force  was  also 
concerned  that  compliance  with  the 
1978  standards  may  have  resulted  in 
excessive  wear  of  steam  locomotives, 
locomotive  boilers,  and  locomotive 
appurtenances.  In  addition,  the  task 
force  felt  that  the  changed  nature  of 
steam  locomotive  operations  today 
provided  additional  justification  for 
updating  the  rule  to  reflect  modern 


operating  circumstances  and  for 
encouraging  the  use  of  non-destructive 
technologies  to  satisfy  vartous 
inspection  requirements.  Accordingly, 
in  many  sections  of  this  rule,  FRA  is 
encouraging  the  use  of  advanced 
technologies  by  granting  additional 
regulator,'  flexibility  where  such 
technologies  are  utilized.  In  some  cases, 
however,  the  task  force  recommended, 
and  the  proposal  incorporates, 
mandatory'  non-destructive  examination 
(NDE)  testing  for  safety  reasons.  The 
main  sections  so  affected  are:  (1)  The 
flue  removal  section,  230.31;  (2)  the 
Arch  tube,  water  bar  tube  and  circulator 
section,  230.61;  (3)  the  dry  pipe  section, 
230.62;  (4)  the  main  reservoir  testing 
section,  230.72:  and  (5)  the  draw  gear 
and  draft  system  section,  230.92. 

F.  Imposition  of  QuaUfication 
Requirements  for  Repair 

By  referencing  national  standards, 
this  rule  addresses,  for  the  first  time,  the 
issue  of  qualification  requirements  for 
individuals  making  repairs  to  steam 
locomotives.  The  SiTSB  and  the  task 
force  both  felt  strongly  that  the  rule 
should  establish  minimum  competency 
requirements  for  individuals  making 
certain  safety  critical  repairs.  Thus, 
wherever  the  relevant  national 
standards  include  qualification 
requirements,  steam  locomotive  owners 
and/or  operators  making  sucli  repairs 
will  have  to  comply  with  these 
requirements  The  task  force  considered 
imposing  more  explicit  qualification 
requirements  than  those  imputed  from 
these  national  standards  but  concluded 
that  doing  so  was  not  necessary  at  this 
time.  FR.^  agrees  with  the  task  force's 
position,  and,  therefore,  is  not 
mandating  more  explicit  qualification 
requirements, 

G.  Implementation  Schedule 

This  rule  provides  for  a  gradual 
phase-in  of  part  230  in  order  to  provide 
locomotive  owners  and  operators  the 
flexibility  necessary  to  bring  their 
operations  into  compliance  (see  section 
230.3  for  a  full  discussion  of  the 
implementation  schedule).  Some 
requirements  must  be  complied  with  no 
later  than  one  year  after  the  effective 
date  for  the  final  rule.  In  addition,  FRA 
is  allowing  locomoti\e  owners  and/or 
operators  two  years  after  the  effective 
date  for  the  final  rule  in  which  to 
request  flue  removal  extensions.  Finally, 
locomotive  owners  and/ or  operators  that 
qualif\-  to  file  a  Petition  for  Special 
Consideration  will  be  required  to  do  so 
within  one  year  of  the  effective  date  of 
the  final  rule,  and  the  agency  will  have 
one  year  from  the  date  of  filing  to 


consider  and  respond  to  any  such 
petitions 

Vn.  NTSB  Recommendations 

Following  their  investigation  of  the 
1995  steam  boiler  explosion  on  the 
Gettysburg  Passenger  Services  railroad, 
the  NTSB  issued  the  following 
recommendations  to  the  agency: 

(1)  Require  that  each  operating  steam 
locomotive  have  either  a  water  column 
or  a  water  glass  in  addition  to  the  water 
glass  and  three  gage  cocks  that  are 
already  required.  (R-96-53). 

(2)  Require  steam  locomotive 
operators  to  have  a  documented  water- 
treatment  program.  (R-96-54). 

(3)  Describe  basic  responsibilities  and 
procedures  for  functions  required  by 
regulation,  such  as  blowing  dowTi  the 
water  glass  and  washing  the  boiler.  (R- 
96-55). 

(4)  In  cooperation  with  the  TRAIN, 
promote  awareness  of  and  compliance 
with  the  Hours  of  Service  Act.  {R-96- 
56). 

(5)  In  cooperation  with  the  NBBPVI 
and  the  TRAIN,  explore  feasibility  of 
requiring  a  progressive  crown  stay 
feature  in  steam  locomotives.  (R-96-57). 

(6)  In  cooperation  with  the  NBBPVI 
and  the  TRAIN  develop  certification 
criteria  and  require  that  steam- 
locomotive  operators  and  maintenance 
personnel  be  periodically  certified  to 
operate  and/or  maintain  a  steam  . 
locomotive.  (R-96-58). 

(7)  In  cooperation  with  the  NBBPVI 
and  the  TRAIN,  update  49  CFR  part  230 
to  take  advantage  of  accepted  practical 
modern  boiler-inspection  techniques 
and  technologies,  to  minimize 
interpretation  based  on  empirical 
experience,  and  to  maximize  the  use  of 
objective  standards.  [R-96-59). 

This  rule  reflects  the  careful 
consideration  of  these 
recommendations,  both  by  FRA  and  the 
task  force  who,  through  the  full  RSAC, 
advised  the  Administrator  regarding 
revisions  to  this  part.  That  advisory- 
committee  task  force  was  comprised  of 
steam  locomotive  experts,  steam 
railroad  operators,  steam  boiler 
insurance  companies,  the  National 
Boiler  Inspection  Code  Committee, 
representatives  from  the  Volpe  National 
Transportation  Systems  Center  (Volpe 
Center)  and  several  representatives  from 
FRA.  Representatives  of  NTSB  were 
offered  a  seat  at  the  table  but  declined. 
FRA  requested  that  the  task  force 
address  the  NTSB's  recommendations 
and  suggest  appropriate  responses.  In 
response  to  FRA's  request,  the  advisors- 
committee  task  force  recommended,  and 
FRA  has  adopted,  the  following  steps: 
R-96-53     Water  Glasses — Based  on  task 

force  support  for  this 
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reconimendation  and  FR/\ 
concurrence,  section  230.51  of  this 
rule  establishes  a  minimum 
requirement  of  two  sight  glasses  or  a 
sight  glass  and  a  water  column  on 
each  operating  steam  locomotive. 

R-9H-54     Water  Treatment — Industry 
members  of  the  task  force  did  not 
express  support  for  NTSB's  proposed 
water  treatment  requirement  because 
thev  felt  that  the  current  regulatory 
focus  on  boiler  washing  was  adequate 
to  address  the  condition  of  the  boiler 
interior,  and  to  prevent  the  build  up 
of  sediment  and  mineral  deposits.  The 
task  force  also  felt  that  water 
treatment  programs  could  be  unduly 
burdensome,  especially  for  steam 
locomotives  with  a  single  water 
source  that  requires  constant  testing 
due  to  water  quality  variations,  or 
where  locomotives  travel  long 
distances  and  draw  water  from 
numerous  sources  Finally,  the 
industrv  members  felt  that  the  issue  of 
water  treatment  should  be  addressed 
in  a  performance  standard,  but  they 
indicated  that  it  would  be  impossible 
to  write  a  uniform  performance 
standard  FR.\  agrees  that  the 
fundamental  issue  is  the  interior 
condition  of  the  boiler  and  that  the 
task  force  recommendations  and  FRA 
inspection  practices  adequately 
address  the  condition  of  the  boiler 
interior 

R-96-55     Delineation  of 
Responsibilities — The  task  force 
expressed  support  for  this 
recommendation,  and  this  rule  clearly 
describes  basic  responsibilities  and 
procedures   In  addition,  the  Volpe 
Center  has  produced  a  training  video 
for  steam-locomotive  operators  for 
FR.\  The  video  rovers  procedures 
required  during  daily  inspections  and 
pre-trip  inspections  in  order  to  ensure 
the  safe  operation  of  a  steam 
locomotive.  This  video  was  unveiled 
during  TRAIN'S  annual  convention  in 
November  of  1997.  and  was  mailed  to 
steam  locomotive  owners  and 
operators  throughout  the  country' 
shortly  thereafter.  Finally,  the 
industry  members  of  the  task  force 
endorsed  putting  together  a 
"Recommended  Practice  Manual" 
(RPM)  for  many  issues  that  this 
proposal  does  not  address,  FRA  will 
continue  to  work  with  the  industry  on 
the  development  of  a  RPM, 

R-96-56     Hours  of  Service  Act 

.^wareness — The  industry  members 
indic;ated  their  support  for  the 
proposal  that  FR.A  working  in  tandem 
with  the  TR.-\IN  to  promote  awareness 
of  the  Hours  of  Service  Act.  Although 
issues  of  complianc:e  with  the  Hours 
of  Service  Act  are  beyond  the  scope 


of  this  rule,  FRA  does  wish  to  state 
that  it  will  work  with  TRAIN  to 
increase  awareness  of  Hours  of 
Service  Act  requirements,  and  to 
promote  compliance  with  the  Act. 

R-96-57     Progressive  Crown  Stays — 
The  industry  representatives 
indicated  their  willingness  to  explore 
the  feasibility  of  progressive  crown- 
stays,  but  because  of  time  constraints 
were  not  able  to  address  this  issue  in 
the  part  230  revisions.  FRA  has 
requested  that  the  NTSB  make  staff 
assistance  available  to  the  task  force 
to  outline  the  steps  necessary  to 
conduct  this  evaluation. 

R-96-58     Certification  Program — The 
industry  representatives  expressed 
support  for  this  recommendation  and 
are  investigating  the  feasibility  of 
developing  certification  criteria  for 
several  classes  of  employees  or 
volunteers  affected.  Some  members, 
however,  expressed  concern  about  the 
cost  involved  in  assessing  job  and  task 
requirements.  FRA's  preference  is  a 
voluntary  certification  program. 
While  the  current  standards  for 
Qualification  and  Certification  of 
Locomotive  Engineers  contain 
training  requirements  that  may  serve 
as  a  framework  for  better  defining  the 
competencies  of  steam  locomotive 
operators,  at  present,  those 
regulations  only  apply  to  railroads 
that  operate  locomotives  on  standard 
gage  track  that  is  part  of  the  general 
system  of  rail  transportation. 
Administering  a  technically  elaborate 
certification  program  that  would 
ultimately  affect  the  operation  of  less 
than  175  locomotives  does  not  appear 
to  be  a  wise  use  of  scarce  federal 
resources,  FRA  encourages  the  Tourist 
&  Historic  Working  Group  to  cany 
forward  this  discussion,  with  the 
objectives  of  (1)  supporting  private 
initiatives  and;  (2)  offering  technical 
support  for  sound  training  programs 
(including  the  evaluation  of  current 
competencies). 

R-96-59     Modernization  of  part  230— 
Industry  members  expressed  support 
for  this  recommendation  and  acted  in 
partnership  with  FRA  through  the 
task  force  to  accomplish  it.  FRA 
submitted  responses  to  the  NTSB's 
recommendations  The  NT.SB  was 
satisfied  with  the  agency's  plan, 
influenced  by  the  task  force 
recommendations,  to  address  NTSB 
recommendations  R-96-53,  R-96-55, 
R-96-56,  and  R-96-59  but  was. 
however,  dissatisfied  with  our  plan  to 
address  recommendations  R-96-54. 
R-96-57,  and  R-96-58.  These  three 
latter  recommendations  will  be 
discussed  at  greater  length  below. 
FRA  concurs  with  the  task  force's 


responses  to  NTSB's 
recommendations  and  believes  that 
the  proposed  revisions  to  the  steam 
locomotive  regulations  will  address 
most  of  those  recommendations.  The 
agency  invited  NTSB  staff  to 
participate  in  the  task  force 
deliberations,  but  they  were  unable  to 
do  so.  FRA  believes  that  a  full 
technical  exchange  of  views  would 
have  been  helpful  to  resolving  the 
remaining  recommendations. 

NTSB's  recommendation  R-96-54 
would  require  operators  to  maintain  a 
documented  water  treatment  program. 
The  task  force  simply  disagreed  that 
such  a  program  was  necessary.  They  felt 
that  the  boiler  washes  were  the  real 
issue,  not  the  chemical  remediation  of 
the  owner  or  operator's  water  source. 
The  NTSB.  in  its  response,  concurred 
with  the  task  force  that  the  wash  is 
"probably  more  directly  effective  in 
controlling  boiler  sediment  and  mineral 
deposits,"  However,  the  .NTSB  added, 
"a  documented  water  treatment  program 
does  not  have  to  be  expensive,  rigid  or 
burdensome."  While  FR.^  lacks  the  data 
to  evaluate  the  cost-effectiveness  of  any 
such  program,  it  doesn't  feel  such  an 
inquiry  is  necessary  since  all  parties 
agree  that  a  boiler  wash  is  the  most 
"directly  effective"  method  of 
preventing  boiler  sediment  and  mineral 
deposits.  Based  on  discussions  in  the 
task  force  and  field  experience 
concerning  steam  boiler  maintenance,  it 
is  the  agency's  judgement  that  safety 
would  not  have  been  enhanced  by 
incorporating  this  additional 
requirement  into  the  rule.  Operators  are 
always  free  to  voluntarily  conduct  their 
own  water  treatment  programs  (and 
many  do).  Given  the  effectiveness  of  the 
boiler  wash,  it  does  not  appear  to  be 
cost-beneficial  to  mandate  documented 
water  treatment  programs  at  this  time. 
FRA  is  also  concerned  about  the 
paperwork  burdens  associated  with 
such  a  program.  Federal  agencies  are 
mandated  to  reduce  information 
collection  burdens,  and  regulatory 
burdens  on  small  entities  are  to  be 
minimized.  However.  FR,A  remains 
willing  to  consider  specific  data  and 
analysis  submitted  in  support  of  this 
recommendation. 

NTSB's  recommendation  R-96-57,  if 
adopted,  would  have  required  the 
agency  to  explore  the  feasibility  of 
progressive  crown-stays  in  mitigating 
the  damage  caused  by  boiler  failures. 
The  task  force's  experience  with 
progressive  crown  stays  was  not 
sufficient  to  support  such  a  mandate  at 
this  time.  The  agency,  after  consultation 
with  the  task  force,  conveyed  to  the 
NTSB  its  willingness  to  explore  this 
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issue  fully  at  sornp  lalnr  date,  based  on 
its  belief  that  it  lacked  time  and 
resources  to  adequately  address  this 
issue  at  this  time.  TheNTSB  found  this 
response  unacceptable.  FR^A  told  the 
NTSB  it  would  appreciate  the  Board's 
making  available  staff  assistance  to  the 
task  force  to  help  outline  the  steps 
necessary  to  conduct  this  evaluation, 
but  no  such  assistance  was  forthcoming. 
The  agency  remains  open  to  this  issue 
but  believes  that  more  research  is 
necessar\'  before  it  can  conclude,  one 
way  or  another,  that  progressive  crown 
stays  are  a  cost-beneficial  safetv 
enhancement.  In  the  NTRM.  the  agencv 
requested  that  any  party  with  data  or 
analysis  related  to  progressive  crown 
stays,  and  their  role  in  mitigating  boiler 
failures,  submit  it  to  the  agencv  for 
consideration:  no  such  information  was 
received. 

Finally.  NTSB  recommendation  R- 
96-58  would  require  the  agency  to 
develop  a  certification  program  for 
steam  locomotive  operators  and 
maintenance  personnel.  After  due 
consideration.  FR.^  has  decided  in  favor 
of  a  voluntary  certification  program. 
Given  the  small  number  of  affected 
entities  and  the  scarcity  of  federal 
resources  available  to  administer  a 
technically  elaborate  certification 
program,  the  agency  believes  a 
mandatory  certification  program  is 
unnecessary'  at  this  time.  The  task  force, 
in  association  with  the  V'olpe  Center, 
has  already  created  and  produced  a 
training  video  for  the  conduct  of  steam 
locomotive  daily  inspections.  This 
video  was  aired  during  the  TRAIN 
convention  held  in  November  of  1997. 
and  was  subsequently  mailed  to  each 
steam  locomotive  owner  or  operator  for 
whom  the  agency  had  user  fee  records. 
This  was  but  a  first  step  in  response  to 
the  NTSB's  recommendation.  The 
agency  will  continue  to  work  with  the     • 
regulated  community  to  carry  forward 
this  discussion  and.  as  such,  supports 
those  private  initiatives  offering 
technical  support  for  training  programs, 
including  the  evaluation  of  current 
competencies  of  steam  locomotive 
operators  and  maintenance  personnel. 
In  the  NPRM.  FR.\  requested  that  any 
party  supporting  the  NTSB's 
recommendation  submit  data  and 
analysis  indicating  the  need  for  a  more 
prescriptive  approach:  again,  no  such 
information  was  received. 

Conunents  and  Responses 

The  discussion  that  follows  examines 
in  detail  comments  received,  the  task 
force's  consideration  of  and  response  to 
those  comments,  and  those  changes  (if 
any)  FRA  is  making  in  the  final  rule  as 
a  result  of  the  comments  received. 


SectJon  230.3    Implementation 

The  provisions  of  this  section 
generated  a  number  of  comments  and 
counter-proposals  from  interested 
parties.  In  the  NPRM.  FRA  proposed  a 
staggered  implementation  schedule  for 
placing  the  new  rule  into  effect.  Under 
this  schedule,  locomotive  owners  and/ 
or  operators  would  be  required  to 
perform  a  1472  service  day  inspection 
meeting  the  requirements  of  §  230.17  at 
that  time  when  the  locomotive  flues 
would  have  had  tc  be  removed  under 
§  230.10  of  the  1978  revisions. 
Subsection  (c)-(d)  of  the  proposal 
provided  for  a  3-year  period  during 
which  a  steam  locomotive  ow'ner  and/or 
operator  would  be  allowed  to  file  a 
petition  for  special  consideration  of 
boiler  inspections  performed  in 
accordance  with  §  230.17  within  the  3- 
year  period  prior  to  the  final  rule's 
publication.  Several  commenters 
expressed  concern  about  when  steam 
locomotive  owners  and/ or  operators 
would  be  required  to  perform  1472 
service  day  inspections  under  the  new- 
rule.  Grand  Canyon  Railway  commented 
that  any  locomotive  in  full  compliance 
with  §  230.17  of  the  proposed  rule 
should  have  any  flue  time  remaining 
under  §  230.10  incorporated  into  the 
time  allowed  before  having  to  perform 
a  1472  service  day  inspection.  Grand 
Canyon  Railway  also  stated  that  the 
1472  service  day  period  is  a  valid 
service  time  for  steam  locomotive  boiler 
flues  and  should  be  applied  to  all  steam 
locomotives  with  original  flue  time 
remaining  within  a  5-year  maximum 
period,  Minnesota  Transportation 
Museum,  Inc  commented  that  this 
section  should  allow  a  steam  locomotive 
with  existing  flue  time  under  §  230.10  of 
the  1978  revision  to  incorporate  that 
flue  time  under  the  new  1472  service 
day  period  North  Star  Rail  commented 
that  the  implementation  section,  as 
proposed,  would  have  its  greatest 
impact  on  the  newest,  largest,  least 
operated  steam  locomotives.  North  Star 
Rail  also  commented  that  if  the  new- 
regulations  are  to  be  based  on  service 
days,  then  incorporation  of  properly 
documented  locomotives  meeting  all 
aspects  of  the  new  regulations  should 
also  be  based  on  actual  documented 
serv'ice  days.  Wisconsin  Railway 
Preser\-ation  Trust  commented  that  the 
proposed  1472  service  day  inspection 
requirement  needs  to  be  changed  to  take 
into  account  the  economic 
circumstances  of  the  regulated 
community  and  the  potential  inequities 
of  the  rule  as  presently  written.  A 
number  of  the  comments  received 
addressed  the  issue  of  when  the  3-year 
period  for  special  consideration  should 


run  from.  The  Association  of  Railway 
Museums,  Inc.  stated  that  the  period  of 
eligibility  for  filing  a  petition  for 
"special  consideration  "  should  begin 
1/27/96.  Grand  Canyon  Railway 
commented  that  the  3-year  period  is 
arbitrary  and  should  be  revised  to  take 
into  account  the  actual  date  of 
publication  of  the  final  rule.  Michigan 
State  Trust  for  Railway  Preservation, 
Inc.  expressed  its  belief  that  the  period 
for  special  consideration  should  be 
increased  to  4  years  or  more  depending 
upon  the  date  of  publication  of  the  final 
rule.  Minnesota  Transportation 
Museum,  Inc.  observed  that  the  3  year 
period  for  consideration  was  arbitrary. 
NBBPVI.  Ohio  Central  Raikoad, 
Tennessee  Valley  Railroad,  and  UP  all 
commented  that  the  final  rule  needs  to 
take  into  account  delays  in  getting  the 
rule  published.  NBBPVI  suggested  that 
Januarv'  1,  1999  w-as  a  reasonable  date 
for  implementation  of  the  3  year  period 
for  special  consideration.  San  Diego 
Railroad  Museum  commented  that  the 
time  period  in  which  to  file  a  petition 
for  special  consideration  should  be 
increased  to  4  or  5  years,  or 
alternatively,  start  3  years  prior  to  the 
date  of  publication  of  the  proposed  rule. 

At  the  Columbus.  Ohio  meeting, 
several  members  of  the  task  force  also 
expressed  concern  about  the  issue  of 
when  the  time  for  filing  special 
petitions  for  consideration  would  begin. 
It  was  suggested  that  the  date  of 
publication  of  the  NPRM  was  the  most 
equitable  time  to  relate  back  from  since 
that  could  be  considered  as  the  date  that 
the  regulated  community  first  had 
constructive  knowledge  of  FRA's 
intentions.  The  task  force  was  agreeable 
to  that  proposal,  reaching  consensus  on 
a  recommendation  to  FRA  that  the 
period  for  filing  special  petitions  for 
consideration  extend  back  3  years  from 
the  date  of  publication  of  the  NPRM. 
FRA,  after  due  consideration  of  the 
comments  received  and  the  task  forces 
recommendations,  has  decided  to  adopt 
the  date  of  publication  of  the  Notice  of 
Proposed  Rulemaking  as  the  date  the  3 
year  period  for  special  consideration 
will  relate  back  from.  This  means  that 
any  locomotive  owner  and/ or  operator 
whose  locomotive  was  fully  or  partially 
in  compliance  with  §230.17  (1472 
service  day  inspection  requirements) 
between  September  25.  1995  and 
September  25.  1998  may  petition  FRA 
for  special  consideration. 

Section  230.5    Preemptive  Effect 

This  section  of  the  NPRM,  addressing 
the  preemptive  effect  of  the  proposed 
rule,  generated  a  large  number  of 
comments  concerning  state  regulation  of 
and/or  enforcement  of  state  boiler  codes 


62836      Federal 


Register/ Vol. 


64.  No.  221 /Wednesday,  November  17,  1999/Rules  and  Regulations 


against  steam  locomotive  owners  and/or 
operators.  .Many  of  the  comments 
received  took  exception  to  FRA's  stated 
intention  of  allowing  state  inspection 
and  regulation  of  steam  locomotives 
ijperations  in  those  areas  where  FRA 
chooses  not  to  exercise  jurisdiction.  A 
number  of  cnmmenters  took  issue  with 
the  statement  in  this  section  that  this 
part  cnmes  under  49  U.S.C.  20106's 
exception  from  preemption  of  an 
additional  or  more  stringent  State  law, 
regulation,  or  order  that  is  necessary  to 
eliminate  or  reduce  an  es.sentially  local 
safety  hazard;  is  not  incompatible  with 
a  law.  regulation,  or  order  of  the  United 
States  Government;  and  does  not 
unreasonably  burden  mterstate 
commerce. 

UP  submitted  comments  which  were 
supported  in  whole  by  the  AAR.  In  its 
comments,  UP  stated  that  1^  230.6  of  the 
proposed  rule  takes  too  narrow  a  view 
of  preemption,  drawing  on  the  Federal 
Railroad  Safety  Act  (FRSA).  but  failing 
to  take  into  account  the  total  preemptive 
effect  of  the  Locomotive  Boiler 
Inspection  Act  (LBIA)  and  the  Federal 
Safety  Appliance  Act  (FS,AA).  UP  also 
noted  that  neither  the  1970  passage  of 
the  FRSA  nor  the  1994  recodification  of 
the  federal  railroad  safety  laws  changed 
the  preemptive  effect  of  the  LBIA  or  the 
FSA^^.  The  AAR  obser\ed  that  it  is  well 
settled  that  the  federal  railroad  safety 
laws  and  regulations  governing 
locomotive  parts  and  appurtenances  and 
safety  appliances  preempt  the  field  and 
foreclose  any  state  regulation  thereof. 

Several  commenters  expressed 
concern  over  having  to  comply  with 
State  standards.  The  Austin  and  Texas 
Central  Railroad  expressed  concern  that 
this  section,  as  written,  would  allow 
states  to  hold  steam  locomotive  owners 
and/or  operators  to  different  and 
possibly  conflicting  standards. 
Diversified  Rail  Ser\'ices  commented 
that  allowing  state  regulation  could 
impose  unreasonable  financial  burdens 
and  result  in  locomotive  owners  and/or 
operators  having  to  comply  with 
conflicting  state  and  federal  standeirds 
Grand  Canyon  Railway  opined  that 
allowing  the  States  to  regulate  steam 
locomotives  was  undesirable,  would  be 
disruptive  to  operations  and  severely 
burdensome  on  steam  locomotive 
owners  and  or  operators  forced  to 
comply  with  conflicting,  inconsistent 
state  and  federal  regulations.  The 
Michigan  State  Tnist  for  Railway 
Preservation,  Inc  commented  that  state 
regulation  of  standard  gauge  steam 
locomotives  would  impede  interstate 
travel  by  steam  locomotives.  The 
Michigan  State  Trust  also  stated  that  the 
preemption  language  which  tracked  that 
of  the  Federal  Railroad  Safety  Act 


should  be  deleted.  The  NBBPVl  was 
concerned  that,  under  the  proposed 
rule,  states  and  local  authorities  could 
apply  more  stringent  rules,  thereby 
conflicting  with  the  goal  of  establishing 
national  steam  locomotive  standards. 
North  Star  Rail  stated  that  the  wording 
of  the  preemption  section  should  be 
consistent  with  the  language  of  other 
rules  such  as  the  Track  Standards  Rule. 
Ohio  Central  Railroad  System's 
comment  was  that  the  preemption 
language  as  proposed  should  be  stricken 
since  there  is  no  need  to  involve  other 
authorities.  St.  Louis  Steam  Train 
Association  commented  that  having  to 
follow  more  than  one  set  of  rules  and 
regulations  invites  misinterpretation 
and  confusion  over  which  rules  apply. 
Tennessee  Valley  Railroad  observed  that 
it  has  had  firsthand  experience  dealing 
with  state  boiler  inspectors.  Tennessee 
Valley  Railroad  further  noted  that  in  its 
experience,  the  state  boiler  inspectors 
had  applied  the  state  boiler  code 
provisions — with  methodology  and 
inspection  methods  designed  for 
stationary  boilsrs — to  steam 
locomotives,  resulting  in  steam 
locomotive  owners  and/or  operators 
being  required  to  make  repairs  which 
were  in  conflict  with  FR^^'s  repair 
requirements.  The  TRAIN  organization 
commented  that  it  was  concerned  that 
the  preemption  language  in  the 
proposed  rule  would  allow  the  states  to 
come  in  and  create  problems  for  tourist 
railroad  owners  and/or  operators. 

Although  the  preemption  issue  was 
discussed,  the  task  force  decided  not  to 
issue  any  recommendation,  believing 
that  preemption  is  a  purely  legal  issue 
involving  the  interplay  of  state  and 
federal  law:  an  area  in  which  the  task 
force  has  no  particular  expertise.  FR.'X 
recognizes  the  concerns  raised  by  the 
commenters  and  acknowledges  that  the 
LBIA  has  been  consistently  interpreted 
for  over  70  years  as  totally  preempting 
the  field  of  locomotive  safety,  extending 
to  the  design,  the  construction,  and  the 
material  of  every  part  of  the  locomotive 
and  tender  and  all  appurtenances 
thereof. 

The  proposed  rule  cited  the  standard 
for  preemption  under  the  former  FRSA 
(now  codified  at  49  U.S.C.  20106).  That 
standard  allows  additional  or  more 
stringeut  State  regulations,  under 
certain  limited  conditions,  even  where 
FRA  has  issued  a  rule  or  order  covering 
a  subject  matter.  By  contrast,  the  LBLA 
(which  has  no  preemption  provision) 
has  been  held  to  preempt  the  entire  field 
.  of  locomotive  safety.  See  Napier  v. 
AtlanUc  Coast  R.R'.  272  U.S.  605  (1926). 

This  rule  is  issued  under  the  authority 
of  both  §  20103  (the  former  FRSA 
regulatory  provision)  and  §§20701- 


20703.  While  the  preemption  provision 
§  20103  would  ordinarily  set  the 
standard  for  preemption  of  a  rule  issued 
under  §  20701 .  the  broader  field 
preemption  provided  by  the  LBIA  (as 
interpreted  by  the  courts)  sterns  the 
more  appropriate  standard  to  apply  in 
light  of  this  rule's  subject  matter.  Field 
preemption  is  not  dependent  upon 
agency  action:  it  is  statutory  in  nature. 

However,  any  preemption  issue  is 
fundamentally  a  question  of  legislative 
intent.  Schneidewind  v.  ANR  Pipeline 
Co..  485  U.S.  293.  299  (1988).  Executive 
Order  13132  on  Federalism  instructs 
Federal  agencies  to  construe  statutes  as 
preemptive  only  where  there  is  an 
express  preemption  provision  or  clear 
evidence  that  Congress  intended  to 
preempt.  FRA  is  not  aware  of  any 
indication  that,  in  enacting  the  LBIA. 
Congress  intended  to  preempt  State 
regulation  of  rail  operations  over  which 
FR.^  (or  its  predecessor,  the  ICC)  had 
never  exercised  jurisdiction.  Insular 
tourist  railroads  are  a  type  of  rail 
operation  that  includes  theme  parks, 
narrow  gage  lines,  railroad  museums, 
and  amusement  park  operations.  FRA 
has  not  exercised  jurisdiction  over  these 
operations  and  has  no  present  intention 
of  doing  so  in  the  future  (as  made  clear 
in  the  revisions  to  part  209  as  amended 
by  Appendix  A  to  this  final  rule).  When 
first  enacted,  the  LBIA  applied  only  to 
"common  carriers  engaged  in  interstate 
commerce  by  rail."  Napier  v.  Atlantic 
Coast  R.R. .  ill  U.S.  605  (1926).  As 
amended  by  the  Rail  Safety 
Improvement  Act  of  1988  (Pub.  L.  No. 
100-342),  the  LBIA  now  applies  to 
railroads  as  defined  in  49  U.S.C.  20102. 
The  stated  intent  of  that  amendment 
was  to  make  the  LBIA  applicable  to  any 
railroad  covered  by  the  FRSA.  However, 
there  is  no  indication  that,  in 
broadening  the  reach  of  the  LBIA, 
Congress  intended  to  broaden  the 
LBIA's  field  preemption  beyond  the 
railroad  operations  covered  by  the  LBIA 
before  1988.  The  early  cases  finding 
preemption  of  the  locomotive  safety 
field  (e.g.,  Napier),  precede  the  1988 
amendments,  and  there  is  no  record  of 
any  subsequent  case  applying  field 
preemption  to  a  railroad  that  would  not 
have  been  covered  by  the  LBIA  before 
the  1988  amendments. 

Even  if.  in  1988.  Congress  did  intend 
to  extend  field  preemption  beyond 
common  carriers  engaged  in  interstate 
commerce,  it  is  highly  unlikely  that  it 
intended  that  preemption  to  extend 
beyond  the  universe  of  railroads  over 
which  FRA  exercises  jurisdiction. 
Presumably.  Congress  would  have  been 
quite  explicit  about  preempting  state 
action  where  Federal  law  has  never 
been  exercised. 
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Moreover,  whether  FR.A  could 
exercise  safety  jurisdiction  o\-er  insular 
tourist  railroads  is  an  open  question. 
While  FRA  has  left  open  the  possibility 
that  it  could  somedav  assert  such 
jurisdiction,  the  agency  believes  that  a 
reasonable  argument  can  be  made  that 
insular  theme  parks  and  amusement 
rides  are  not  "railroads"  within  the 
meaning  of  49  U.S.C.  20102,  despite  the 
breadth  of  that  provision.  Accordingly, 
it  seems  impossible  to  conclude,  in  the 
absence  of  clearly  stated  legislative 
intent,  that  Congress  intended  to 
preclude  state  regulation  of  operations 
where  FRA  has  not  exercised 
jurisdiction  and  where  the  very 
existence  of  that  jurisdiction  is  open  to 
debate,  . 

Therefore,  while  FR.-\  has  stated  in 
the  rule  text  the  general  rule  of  field 
preemption  in  the  area  of  locomotive 
safety,  it  has  also  stated  its  belief  that 
Congress  did  not  intend  such 
preemption  to  apply  to  insular  tourist 
railroads  over  which  FRA  has  not 
exercised  jurisdiction  This  will  not 
result  in  conflict  with  State  rules  and 
regulations  because  it  allows  for  State 
regulation  only  with  regard  to  those 
operations  not  covered  by  this  rule. 

Section  230.6     Waivers 

In  the  NPRM,  FR.'\  proposed 
nullif\'ing  all  waivers  granted  under  part 
230  of  the  1978  revisions  that  are  not 
filed  for  reassessment  by  the  agency. 
Waivers  so  filed  would  be  re\  lewed  by 
FRA  which  would  then  notifv  the 
applicants  whether  their  waivers  were 
to  be  continued.  Grand  Canyon  Railway 
and  North  Star  Rail  each  submitted 
comments  urging  FR.'\  to  establish  a 
position  at  the  national  level  charged 
with  the  oversight  of  steam  locomotive 
regulation  to  include  addressing 
petitions,  granting  waivers,  and 
receiving  notifications  of  repairs 
performed.  In  considering  the  comments 
submitted,  several  task  force  members 
noted  that  since  FRA  would  be 
enforcing  the  steam  locomotive 
regulations  on  a  national  basis,  there 
should  be  no  issue  of  inconsistent  or 
conflicting  application  of  the  rules. 
Although  the  task  force  felt  that  there 
was  no  need  for  FRA  to  establish  an 
office  of  "national  steam  inspector",  no 
recommendation  was  issued  because  the 
task  force  members  felt  this  issue  was 
primarily  a  matter  of  internal  agency 
policy.  After  review  of  the  comments 
received  and  the  task  force's  discussion 
of  this  issue,  YKA  has  decided  that  there 
is  no  need  for  the  agenc\'  to  create  an 
office  at  the  national  level  to  consider 
petitions,  waiver  requests,  and  repair 
requests  and  notifications.  FRA  believes 
that  the  present  system,  whereby  each 


FRA  Regional  Administrator  oversees 
the  compliance  of  steam  locomotives 
operating  in  his  or  her  region  with 
federal  requirements,  and  all  requests 
for  waivers  of  compliance  with  the 
regulations  are  filed  centrally  with  FRA 
in  Washington  DC,  has  resulted  in 
uniform,  consistent  regulation  of  steam 
locomotive  operations. 

Section  230.7    Responsibility  for 
Compliance 

In  §  230.8  in  the  NPRM.  FRA  is 
holding  the  locomotive  owner  and/or 
operator  directly  and  primarily 
responsible  for  ensuring  that  all 
requirements  of  part  230  are  complied 
with.  Diversified  Rail  Services 
commented  that  contractors  should  also 
be  held  responsible  under  this  section. 
Grand  Canyon  Railway  commented  that, 
in  addition  to  owners,  operators,  and 
railroads,  contractors  should  be  held 
responsible  for  work  they  perform 
covered  by  this  regulation.  St,  Louis 
Steam  Train  Association  commented 
that  responsibility  should  extend  to  the 
steam  locomotive  owner  and/or 
compensated  consultants  and 
contractors.  After  a  discussion  in  which 
it  was  pointed  out  that  the  rule  as 
written  requires  that  any  person  or 
persons  performing  covered  work  act  in 
compliance  with  part  230.  the  task  force 
reached  consensus,  recommending  that 
this  section  be  left  as  written  in  the 
NPRM.  It  was  also  noted  that  the 
definition  of  "person"  in  §  230.9 
expressly  includes  contractors  and  their 
employees. 

Section  230.8    Definitions 

In  §  230.9  in  the  NPRM.  FRA 
proposed  to  add  or  amend  25 
definitions.  A  number  of  these  proposed 
definitions  produced  comments  from 
interested  parties, 

FIRE:  The  NPRM  did  not  provide  a 
definition  for  the  term  "fire"  and 
Tennessee  Valley  Railroad  commented 
that  "fire"  should  be  defined  so  as  to 
eliminate  any  ambiguity  and  to  help 
determine  what  a  "service  day"  is. 

Although  initialh'  there  was 
disagreement  over  the  need  to  define  the 
term  "fire."  the  task  force  did  finally 
agree  that  the  term  should  be  defined 
since  it  is  used  in  the  definition  of 
"service  day"  which  is  one  of  the 
central  underpinnings  of  the  new  rule. 
The  task  force  reached  consensus  on  a 
proposal  to  define  "fire"  as  "an\^hing 
that  produces  products  of  combustion 
that  heat  transferring  components  are 
exposed  to."  FRA  agrees  with  this 
recommendation  and  has  included  the 
definition  of  "fire"  in  the  final  rule. 

FRA  believes  the  inclusion  of  a 
definition  of  "fire"  will  help  to  clarify 


what  a  "service  day"  is.  It  is  important 
that  the  definition  of  "service  day"  be 
unambiguous,  which  in  turn 
necessitates  that  there  be  no  uncertainty 
over  what  is  a  "fire"  since  the  periodic 
inspection  requirements  in  the  final  rule 
are  predicated  upon  accrual  of  service 
days,  the  definition  of  which  refers  to 
those  days  where  there  is  "fire"  in  the 
locomotive  firebox. 

Hea\y  Repairs.  Although  §  230.106(a) 
of  the  NPRM  mentions  "heavy  repairs." 
the  term  is  not  defined  anywhere  in  the 
rule.  Grand  Canyon  Railway  commented 
that  the  term  "heavy  repairs"  was 
mentioned  in  the  NPRM  and,  therefore, 
should  be  defined. 

The  task  force  was  in  agreement  that 
there  was  no  need  to  define  "heavy 
repairs"  since  the  term  was  only  used 
once  in  the  text  of  the  rule.  The 
consensus  was  to  recommend  that  the 
language  of  §  230.106  be  changed, 
substituting  "as  often  as  needed"  for 
"each  time  the  steam  locomotive  is  in 
shop  for  heavy  repair"?." 

Upon  consideration  of  the  comments 
and  the  task  force  recommendation, 
FRA  has  decided  to  strike  the  words 
"heavy  repairs"  from  the  final  rule.  The 
agency  has  done  so,  in  the  belief  that 
requiring  that  locomotive  frames  be 
cleaned  "as  needed"  is  more  consistent 
with  the  "safe  and  suitable  for  service" 
requirement  used  in  the  inspection 
criteria  adopted  in  the  final  rule. 

Operator/Owner.  The  NPRM  defined 
Locomotive  Operator  so  as  to 
distinguish  between  locomotive 
operators  and  locomotive  owners.  Grand 
Canyon  Railway  commented  that  the 
definition  of  "operator"  needs  to  be 
written  so  that  the  lines  of 
accountability  and  responsibility  are 
clearly  delineated.  Grand  Canyon 
expressed  concern  over  the  growing 
incidence  of  steam  locomotive  operators 
who  lease  the  locomotives  from  their 
owners,  and  the  need  to  define  the 
operators'  accountability  and  areas  of 
responsibility.  Grand  Canyon  Railway 
also  commented  that  "owner"  should  be 
defined  in  terms  of  who  is  responsible 
or  assigned  responsibility  for 
compliance  with  applicable  rules  and 
regulations  of  the  NPRM.  Grand  Canyon 
expressed  concern  over  what  the 
accountability  and  responsibility  of 
owners  is  when  their  steam  locomodves 
are  not  under  their  direct  control,  such 
as  when  the  locomotives  are  being 
leased  by  independent  operators. 

The  task  force  reached  consensus, 
agreeing  that  the  definitions  of 
"locomotive  owner"  and  "locomotive 
operator"  provided  in  §  230.9 
adequately  address  the  issue  of 
responsibility  for  compliance  with  all 
applicable  rules  and  regulations.  The 
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task  force  also  felt  that  "locomotive 
operator."  as  defined,  addresses  the 
issue  of  who  is  primarily  responsible  for 
compliance  in  lease  arrangements.  FRA 
has  reviewed  the  comments  submitted 
and  recognizes  the  concerns  raised,  but 
believes  that  the  definitions  provided  in 
the  N'PRM  adequately  address  those 
concerns.  The  agency  has.  therefore, 
decided  that  the  final  rule  will  adopt  the 
definitions  for  locomotive  owner  and 
locomotive  operator  provided  in  the 
NPRM.  However,  it  is  to  be  noted  that 
the  final  rule  includes  language  making 
clear  that  an  "operator"  may  in  fact  be 
a  railroad. 

Service  Day.  In  the  NPRM.  FRA 
proposed  an  inspection  schedule  based 
on  the  number  of  .service  days  a  steam 
locomotive  accumulates,  with  a  service 
dav  defined  as  each  day  the  steam 
locomotive  boiler  has  steam  pressure 
above  atmospheric  pressure  and  a  fire  in 
the  firebo.x,  Inhn  C.  Boykin  commented 
that  the  rule,  as  proposed,  would 
promote  over  rapid  cooling  of 
locomotive  boilers.  Mr.  Boykin 
suggested  that  a  "service  day"  be  any 
dav  where  the  steam  locomotive  boiler 
pressure  is  raised  to  a  minimum  of  50 
percent  of  allowable  working  pressure, 
Diversified  Rail  Services  commented 
that  "service  day"  should  be  defined  as 
a  dav  where  the  locomotive  is  available 
for  service,  a  dav  the  locomotive  moves 
awav  from  a  designated  shop  area  under 
its  own  power.  Diversified  Rail  Services 
also  suggested  that  the  definition  of 
"ser\'ice  dav"  exclude  those  days  where 
steam  pressure  is  not  raised  or  where 
steam  tests  are  beint;  performed  within 
a  designated  shop  area  and  include  any 
day  on  which  the  locomotive  has  a  fire 
in  the  fire  box.  In  addition.  Diversified 
Rail  Services  took  issue  with  the 
statement  that  dumping  a  fire  and 
damping  is  less  dangerous  than  banking 
a  fire.  The  Locomotive  and  Tower 
Preservation  Fund.  LTD  commented 
that,  since  a  slow  cool  down  process 
imposes  the  least  strain  on  a  steam 
locomotive  boiler,  those  days  on  which 
steam  pressure  is  properly  raised  or  the 
boiler  is  properly  cooled  down  should 
not  be  considered  service  days.  The 
Ohio  Central  Railroad  commented  that 
"service  davs  '  should  be  defined  as 
those  days  the  locomotive  is  used  in 
revenue  service  with  an  assigned  crew; 
requested  clarification  on  whether  a 
"service  dav"  would  include  those  days 
where:  (1)  a  new  or  repaired  locomotive 
was  steam  test-fired:  (2)  a  locomotive 
had  dving  coal  embers  and  was  slowing 
lo.siny  stf-am  pressure.  Ohio  Central  also 
stated  that  the  method  of  drawing  fire 
from  the  firebox  proposed  in  the  NPRM 
would  subject  steam  locomotive 


ashpans  and  associated  components  to 
abuse.  The  St.  Louis  Steam  Train 
Association  commented  that  days  when 
a  steam  locomotive  is  steamed  up  in  a 
shop  area  for  maintenance  purposes 
should  not  be  counted  as  service  days. 
Finally,  the  Tennessee  Valley  Railroad 
commented  that  a  requirement  that  a 
steam  locomotive  boiler  stack  be  capped 
when  banking  its  fire  in  order  to  qualify 
as  a  non-service  day  would  be  helpful. 

The  task  force  reached  consensus  on 
this  issue,  recommending  that  the 
definition  of  "service  day"  remain 
unchanged.  One  task  force  member 
commented  that  capping  the  stack  as 
proposed  by  several  of  the  commenters 
is  actually  a  non-issue,  since  a  steam 
locomotive  is  subjected  to  much  higher 
thermal  stresses  in  its  everyday 
operations  where  a  continuous  stream  of 
cool  outside  air  is  introduced  into  the 
firebox. 

FRA  has  decided  to  retain  the 
definition  of  "service  day"  provided  in 
the  NPRM  in  the  final  rule.  The  agency 
believes  this  is  the  most  equitable  way 
to  calculate  service  days;  balancing  the 
need  to  take  into  account  the  realities  of 
steam  locomotive  operations  today  with 
the  need  to  ensure  that  steam 
locomotives  are  inspected  on  a  timely 
basis. 

Section  230. 1 2    Movement  of  Non- 
Complying  Locomotives 

In  the  NPRM.  FRA  proposed  making 
part  230  current  with  part  229  by 
allowing  steam  locomotive  owners  and/ 
or  operators  to  move  "lite"  or  in  tow. 
noncomplying  steam  locomotives  for 
repair  purposes  after  making  the 
determination  that  the  noncomplying 
steam  locomotive  was  safe  to  so  move. 
Grand  Canyon  Railway  commented  that 
this  section  should  include  a  provision 
that  the  requirement  that  the  steam 
locomotive  be  tagged  as  "non- 
complying"  does  not  apply  when  such 
moves  are  made  in  yard  areas  and 
restricted  to  10  miles  per  hour 
maximiun  speed.  Grand  Canyon 
Railway  also  suggested  that  this  section 
include  a  requirement  that  the  steam 
locomotive  initials  must  be  written  on 
the  non-complying  tag  in  addition  to  the 
locomotive  number.  Tennessee  Valley 
Railroad  commented  that,  when 
referring  to  the  movement  of  steam 
locomotives  without  railroad  cars 
coupled  on,  the  term  "lite  engines" 
should  be  spelled  "light  engine." 

The  task  force  agreed  that  this  section 
should  conform  with  th3  provisions  for 
movement  of  non-complying 
locomotives  found  in  part  229.  Task 
force  consensus  was  that  FRA  should 
revise  this  section  to  allow  locomotive 
owners  and/or  operators  to  move  non- 


complying  steam  locomotives  in  yard 
areas  at  speeds  not  to  exceed  10  miles 
per  hour  without  having  to  tag  the 
locomotives  as  non-complying.  The  task 
force  was  also  in  agreement  that  the 
spelling  of  "lite"  engines  would  be 
retained  so  as  to  avoid  confusion 
between  "light"  and  "heavy" 
locomotives  and  because  "lite"  is  the 
traditional  (and  uniformly  recognized] 
spelling  within  the  railroad  industry. 

FRA  is  revising  the  final  rule  to 
comport  with  the  task  force's 
recommendations.  This  revision  is  also 
based  upon  the  agency's 
acknowledgment  of  the  commenters' 
contention  that  there  is  no  compelling 
reason  for  having  different  procedures 
for  the  movament  of  noncomplying 
steam  and  nonsteam  locomotives. 

Section  230.14     Thirty-One  (3 1 )  Service 
Day  Inspection 

In  the  NPRM.  FRA  proposed  requiring 
that  certain  inspections  be  performed 
when  the  steam  locomotive  accrued  31 
service  days.  This  section,  which 
included  subsections  on  (a)  general 
inspection  requirements,  (b)  FRA 
notification,  and  (c)  the  filing  of 
inspection  reports,  generated  a  number 
of  comments.  A  number  of  commenters 
expressed  concern  that  under  this 
section,  as  proposed,  some  steam 
locomotives  would  not  be  adequately 
inspected.  There  were  also  a  number  of 
comments  submitted  seeking 
clarification  of  the  notification  and 
scheduling  of  inspections  procedures 
proposed  in  this  section.  Finally, 
comments  were  received  on  the 
requirement  that  locomotive  owners 
and/or  operators  file  a  report  of  each 
steam  locomotive's  31  service  day 
inspection  in  the  place  where  that  steam 
locomotive  is  maintained  and  with  the 
FR.^  Regional  Administrator  for  that 
region.  Diversified  Rail  Services 
commented  that  the  boiler  wash 
requirement  is  too  "lax:"  suggested  that 
a  31  service  day  inspection  and  a  boiler 
wash  be  required  no  later  than  every  92 
calendar  days,  regardless  of  the  number 
of  service  days  the  steam  locomotive  has 
accrued.  The  representatives  of  Grand 
Canyon  Railway  urged  that  steam 
locomotive  owners  and/or  operators  be 
required  to  perform  31  ser\'ice  day 
inspections  no  later  than  92  calendar 
days  after  the  last  31  service  day 
inspection.  Grand  Canyon  Railway  also 
suggested  that  an  inspection's  effective 
date  be  the  date  the  steam  locomotive  is 
placed  in  service  and  not  the  day  upon 
which  the  steam  locomotive's  boiler  is 
test  fired.  In  addition.  Grand  Canyon 
Railwav  commented  that  this  section 
should  mandate  that  FRA  inspectors 
may  only  request  daily  records  during 
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normal  business  hours,  with  such 
records  to  be  produced  within  4  hours 
of  a  request  to  do  so.  In  its  comments, 
St.  Louis  Steam  Train  Association 
expressed  the  belief  that  the  proposed 
31  service  day  inspection  must  be 
performed  no  later  than  ever\'  92 
calendar  days.  Grand  Canyon  Railway 
requested  clarification  on  how  and 
when  FR.A  will  notif\'  steam  locomotive 
owners  and/or  operators  of  its  desire  to 
observe  a  31  service  day  inspection. 
Grand  C^anyon  Railway  also  commented 
that  FRA  inspectors  desiring  to  attend  a 
31  service  day  inspection  should  be 
required  to  notif\'  the  steam  locomotive 
owner  and/or  operator  performing  the 
inspection  of  their  desire  to  so  attend. 
Ohio  Central  Rail  System  suggested  that 
this  subsection  include  an  explanation 
of  how  and  within  what  prescribed  time 
period  FR.^  would  respond  to  the 
notifications  of  mspection  dates 
required  under  this  section.  Ohio 
Central  Rail  System  also  requested 
clarification  on  whether  an  inspection 
can  take  place  as  scheduled  when  the 
FRA  delegate  is  unable  to  attend  at  tlie 
agreed  upon  time  and  the  parties  cannot 
reach  agreement  on  another  inspection 
date.  Tennessee  \'al!ey  Railroad  also 
expressed  concern  about  whether  an 
inspection  scheduled  to  be  performed 
with  an  FR.-\  inspector  in  attendance 
could  be  conducted  as  planned  if  the 
inspector  failed  to  show  at  the  agreed 
upon  time  and  place.  The  United  States 
Department  of  Interior  commented  that 
the  inspection  criteria  should  include 
the  requirement  that  all  water  glasses 
are  to  be  maintained  free  from  leakage. 
Tennessee  Valley  Railroad  commented 
that  filing  31  service  day  inspection 
reports  with  FR.A  is  unnecessary  since 
the  annual  FRA  Form  No.  3  provides  the 
agency  with  adequate  notice  that  the 
steam  locomotive  is  in  service  that  year, 
and  it  suggested  eliminating  the  filing 
requirement. 

The  task  force  members  were  in 
accord  that — as  clearly  explained  in  this 
section — when  FRA  is  unable  to  attend 
a  scheduled  inspection  as  agreed  upon 
and  FRj-\  and  the  locomotive  owner 
and/or  operator  are  unable  lo  agree 
upon  a  new  date  to  perform  the 
inspection,  the  inspection  may  go  on  as 
planned.  The  task  force  was  also  in 
agreement  that  when  FRi-\  desires  to 
attend  an  inspection,  it  will  conve\'  that 
information  to  the  steam  locomotive 
owner  and/or  operator  through 
generally  accepted  means  of  business 
communication.  The  issue  of  boiler 
washes  and  the  effects  of  long-term 
water  storage  of  water  on  the  steam 
locomotive  boiler  were  discussed  at 
length.  The  task  force  members  agreed 


that  the  concerns  raised  by  the 
commenters  were  legitimate  but.  at  the 
same  time,  addressed  by  the 
requirement  that  steam  locomotive  be 
inspected  to  determine  safety  and 
suitability  for  service  each  day.  The  task 
force  believes  that  the  "safe  and 
suitable"  requirement  includes  a  duty 
on  the  part  of  the  steam  locomotive 
owner  and/or  operator  to  monitor  water 
quality  and  the  effects  of  water  storage 
on  the  locomodve  each  day  that  it  is 
offered  for  ser\'ice.  The  task  force 
members  reached  consensus  on  the 
issue  of  when  and  how  31  day 
inspection  reports  must  be  fded  with 
FRA;  agreeing  that  the  agency's  desire  to 
be  furnished  with  written  proof  that 
required  inspections  have  been 
performed  was  reasonable,  especially  ih 
light  of  the  fact  that  the  paperwork 
burden  imposed  on  owners  and/or 
operators  has  been  reduced  by 
approximately  33  percent  under  the 
new  rule  There  was  also  agreement  that 
the  difference  between  alterations  and 
repairs  is  explained  in  the  definitions 
section  of  the  proposed  rule,  and  that 
the  proposed  rule  clearly  states  when  a 
FRA  Form  No.  19  must  be  filed  with 
FRA.  The  task  force  also  discussed  the 
issue  of  when  a  steam  locomotive  is 
considered  to  be  in  service,  reaching 
consensus  that  any  day  the  locomotive 
has  fire  in  the  firebox  and  boiler 
pressure  above  atmosphere  is  a  service 
day. 

After  weighing  the  concerns  of  the 
commenters  and  the  recommendations 
of  the  task  force.  FRA  has  decided  to 
leave  this  section  unchanged  in  the  final 
rule.  The  agency  believes  that  the  "safe 
and  suitable  for  service"  requirement, 
by  implication,  imposes  a  duty  on  all 
steam  locomotive  owners  and/or 
operators  to  ensure  that  water  quality 
and  water  storage  do  not  have  a 
detrimental  effect  on  the  steam 
locomotive.  The  agency  also  believes 
that,  as  written,  this  rule  clearly 
explains  how  notification  and 
rescheduling  of  inspections  is  to  be 
done  and  how  inspections  will  go  on  as 
originally  scheduled  if  FRA  is  unable  to 
attend  as  scheduled  and  is  unable  to 
reach  agreement  with  the  locomotive 
owner  and/or  operator  as  to  an 
alternati\  e  date  on  which  to  conduct  the 
inspection.  On  the  issue  of  "senice 
days."  no  e\idence  has  been  produced 
to  show  that  FRA  is  not  justified  in  its 
conviction  that  e\ery  da\'  that  a  steam 
locomotive  has  fire  in  the  firebox  and 
steam  pressure  raised  to  above 
atmospheric  pressure  must  be  counted 
as  a  service  day.  As  previously 
explained.  FR.'X  believes  that  the 
stresses  and  wear  imposed  on  a  steam 


locomotive  every  time  it  has  fire  in  the 
"box"  and  raised  steam  pressure 
necessitate  such  days  being  counted  as 
service  days.  FRA  also  believes  that  the 
requirement  of  timely  filing  of 
inspection  reports  is  justified  by  its 
need  to  have  up-to-date  proof  that  all 
steam  locomotives  currendy  in  use  are 
being  inspected  as  required. 

Section  230. 1 5    Ninety-two  (92)  Service 
Day  Inspection 

In  this  section  of  the  NPRM,  FRA 
proposed  requiring  certain  inspections 
be  performed  when  the  steam 
locomotive  has  accrued  92  service  days 
with  the  steam  locomotive  owner  and/ 
or  operator  required  to  file  an  inspection 
report  with  the  appropriate  Regional 
Administrator.  The  agency  received  a 
number  of  comments  regarding  the  (a) 
general  inspection  requirements,  and  (b) 
filing  on  92  service  day  inspection 
reports.  A  number  of  commenters 
expressed  concern  that  under  this 
section  as  proposed,  some  steam 
locomotives  would  not  be  adequately 
inspected.  Comments  were  also  received 
regarding  the  requirement  that 
locomotive  owners  and/or  operators 
keep  a  report  of  each  steam  locomotive's 
92  service  day  inspection  on  file  in  the 
place  where  that  steam  locomotive  is 
maintained  and  with  the  FR,^  Regional 
Administrator  for  that  region.  Grand 
Canyon  Railway  noted  that  under  this 
rule,  certain  operations  (such  as  those 
who  run  on  weekends  only)  could  go  as 
long  as  12  consecutive  months  without 
having  a  31  day  or  92  day  inspection 
performed.  Grand  Canyon  Railway  also 
sought  clarification  on  what  the 
effective  date  of  an  inspection  is; 
suggested  that  a  92  service  day 
inspection's  effective  date  be  the  day  the 
steam  locomotive  is  placed  in  service 
and  not  the  day  upon  which  the  steam 
locomotives  boiler  is  test  fired 
following  a  repair  or  rebuild.  Tennessee 
Valley  Railroad  commented  that  filing 
92  service  day  inspection  reports  with 
FRA  is  unnecessary  since  the  annual 
FRA  Form  No.  3  provides  the  agency 
with  adequate  notice  that  the  steam 
locomotive  is  in  service  that  year,  and 
it  suggested  eliminating  the  filing 
requirement. 

The  task  force  believes  that  the  "safe 
and  suitable  "  requirement  includes  a 
duty  on  the  part  of  the  steam  locomotive 
owner  and/or  operator  to  inspect  and 
monitor  the  locomotive  each  day  that  it 
is  offered  for  service.  The  task  force 
members  agreed  that  the  agency's  desire 
to  be  furnished  with  written  proof  that 
92  service  day  inspections  have  been 
performed  was  reasonable  considering 
the  safety  issues  implicated,  especially 
in  light  of  the  greatly  reduced 
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paperwork  burden  imposed  on  owners 
and/or  operators  under  the  new  rule. 
FRA  has  also  decided  to  leave  this 
section  unchanged  in  the  final  rule.  As 
previously  stated,  the  agency  believes 
that  the  "safe  and  suitable  for  service" 
requirement,  by  implication,  imposes  a 
liutv  on  all  steam  locomotive  owners 
and  or  (jperators  to  ensure  that  water 
quality  and  water  storage  do  not  have  a 
detrimental  effect  on  the  steam 
locomotive.  Also  previously  stated.  FRA 
believes  that  no  evidence  has  been 
produced  to  show  why  even,'  day  that  a 
steam  locomotive  has  fire  in  the  firebox 
and  steam  pressure  raised  to  above 
atmospheric  pressure  should  not  be 
counted  as  a  service  day.  As  previously 
explained.  FR,^  believes  that  the 
stresses  and  wear  imposed  on  a  steam 
locomotive  even.'  time  it  has  fire  in  the 
"box"  and  raised  steam  pressure 
necessitate  such  davs  being  counted  as 
service  days.  FRA  also  believes  that  the 
requirement  of  timely  filing  of 
inspection  reports  is  justified  by  its 
need  to  have  up-to-date  proof  that  all 
steam  locomotives  currently  in  use  are 
being  inspected  as  required. 

Section  230. 1 6    Annual  Inspection 

FR.\  has  proposed  requiring  that  an 
annual  inspection  be  performed  368 
calendar  days  after  the  last  (previous) 
annual  inspection,  with  the  steam 
locomotive  owner  and/ or  operator 
required  to  notif\'  FRA  of  the  time  and 
place  of  the  inspection  and  to  file  an 
inspection  report  with  the  appropriate 
FRA  Regional  .Administrator.  A  number 
of  interested  parties  submitted 
comments  on  subsections  (a|(l)  general 
requirements,  subsection  (b)  FRA 
notification,  and  subsection  (c)  filing 
inspection  reports.  Ohio  Central  Rail 
System  requested  clarification  on 
whether  an  inspection  can  take  place  as 
scheduled  when  the  FRA  delegate  is 
unable  to  attend  at  the  agreed  upon  time 
and  the  parties  cannot  reach  agreement 
on  another  inspection  date.  The  United 
States  Department  of  the  Interior  (USDI) 
stated  its  belief  that  annual  inspections 
are  only  needed  on  steam  locomotives 
that  have  dome  throttles  or  shut-off 
valves  at  the  dome  end  of  the  dr\'  pipe. 
USDI  also  recommended  requiring  that 
annual  inspections  be  performed  each 
year  for  the  first  2  years  a  steam 
locomotive  is  in  service,  with  the 
provision  that  if  no  wastage  was  found 
at  that  time,  any  further  annual 
inspections  could  be  deferred  until  the 
1472  service  day  inspection.  Tennessee 
Valley  Railroad  commented  that  the 
requirement  that  annual  reports  be  filed 
with  FR,-\  should  be  eliminated. 

As  previously  explained,  the  task 
force  members  believe  that  the  rule 


clearly  states  that  when  FRA  is  unable 
to  attend  a  scheduled  inspection  as 
agreed  upon  and  FRA  and  the 
locomotive  owner  and/or  operator  are 
unable  to  agree  upon  a  new  date  to 
perform  the  inspection,  the  inspection 
may  go  on  as  planned.  The  task  force 
was  also  in  agreement  that  the  proposed 
annual  inspection  requirements  are  not 
"overkill",  and  that  safety 
considerations  justify  any  "burden" 
imposed  on  the  owners  and/ or  operators 
under  this  section. 

Here  too,  FRA  has  decided  to  leave 
this  section  unchanged  in  the  final  rule, 
believing  that  the  "safe  and  suitable  for 
service"  requirement,  by  implication. 
imposes  a  duty  on  all  steam  locomotive 
owners  and/or  operators  to  ensure  that 
water  quality  and  water  storage  do  not 
have  a  detrimental  effect  on  the  steam 
locomotive.  FRA  also  believes  that  the 
inspection  and  filing  requirements  are 
justified  by  the  safety  concerns 
implicated,  especially  in  light  of  the 
reduced  compliance  "burden"  imposed 
on  locomotive  owners  and/or  operators 
under  the  final  rule. 

Section  230. 1 7    One  Thousand  Four 
Hundred  and  Seventy-Two  (1472) 
Service  Day  Inspection 

In  the  NPRM,  FRA  proposed  an 
extremely  comprehensive  inspection 
which  is  to  be  performed  when  a  steam 
locomotive  is  first  brought  out  of 
retirement  and  thereafter  when  1.472 
service  days  have  accrued  or  15  years 
have  elapsed  from  the  time  of  the  last 
such  inspection  (whichever  comes  first). 
The  agency  received  several  comments 
on  the  general  inspection  requirements. 
Grand  Canyon  Railway  requested 
clarification  on  what  the  effective  date 
of  an  inspection  is;  suggested  that  a 
1472  service  day/15  year  inspection's 
effective  date  be  the  day  the  steam 
locomotive  is  placed  in  service  and  not 
the  day  upon  which  the  steam 
locomotive's  boiler  is  test  fired 
following  a  repair  or  rebuild.  St.  Louis 
Steam  Train  Association  expressed  the 
belief  that  protection  needs  to  be 
provided  for  owners  and/or  operators 
who  perform  the  work  required  under 
the  1472  service  day  inspection,  but 
who  otherwise  may  have  to  repeat  some 
of  that  work  because  the  requisite 
reports  were  not  filed  in  a  timely 
manner. 

Because  most  steam  locomotives 
accrue  relatively  few  service  days  in  the 
space  of  a  year,  the  task  force 
concentrated  on  the  issue  of  when  the 
15  year  period  [maximum  time  between 
1472  service  day  inspections]  would 
begin  to  run.  After  a  lengthy  discussion. 
the  task  force  was  able  to  reach  a 
consensus,  recommending  that  the  15 


year  "clock"  start  on  the  day  a  steam 
locomotive  is  placed  in  service  or  365 
calendar  davs  after  the  first  fine  tube  is 
installed,  whichever  comes  first, 
FRA  is  adopting  the  task  force 
recommendation  that  the  15  year  clock 
start  running  on  the  day  the  steam 
locomotive  is  placed  in  service  or  365 
calendar  days  after  the  first  fine  tube  is 
installed,  whichever  comes  first.  The 
agency  recognizes  that  many  steam 
locomotive  restorations  are  done  on  by 
"part-timers,"  primarily  volunteers  who 
are  onlv  able  to  work  on  the  locomotives 
on  weekends.  Because  of  the  complexity 
of  the  task  and  the  sheer  number  of 
manhours  required  to  restore  such  a 
locomotive,  restoration  can  literally  take 
years;  often  times  with  the  locomotive 
sitting  outside,  continuously  exposed  to 
inclement  weather.  In  such  situations, 
corrosion  is  a  primary  safety  concern; 
especially  so  after  the  flue  tube 
installation  begins,  since  at  that  point  it 
is  no  longer  possible  to  do  a  visual  and 
tactile  inspection  of  the  entire  boiler 
surface.  After  considering  all  the  factors 
involved,  FR.^  has  decided  to  impose  a 
15  year  "drop-dead"  limit  on  the  length 
of  time  after  the  steam  locomotive  is 
placed  in  service  or  first  flue  tube  is 
installed  (whichever  occurs  first)  that  a 
steam  locomotive  can  go  before  a  1472 
service  day  inspection  must  be 
performed. 

Section  230. 1 8    Recordkeeping 
Requirements  ISenice  Days) 

Under  this  section,  steam  locomotive 
owners  and/or  operators  are  required  to 
(a)  keep  and  have  available  for 
inspection,  a  current  copy  of  the  service 
day  record  for  each  steam  locomotive 
currently  in  service,  (b)  file  a  FRA  Form 
No.  5  no  later  than  January'  31st  of  each 
year  showing  the  days  the  steam 
locomotive  was  in  service  during  the 
preceding  year,  and  (c)  complete  all  the 
requirements  of  the  1472  service  day 
inspection  before  that  locomotive  can  be 
returned  to  service,  if  the  required 
service  day  reports  are  not  filed  for  a 
steam  locomotive  and  FRA  considers 
that  steam  locomotive  to  have  been 
retired.  Diversified  Rail  Services.  Inc. 
commented  that  this  section  needs  to 
take  into  account  certain  out-of-service 
and/or  ownership  conditions. 
Diversified  Rail  suggested  that  a  steam 
locomotive  should  be  considered  retired 
only  if  the  locomotive  owner  and/or 
operator  failed  to  file  a  service  day 
report  with  FRA  within  2  years  of  the 
last  filing  of  a  service  day  report. 

The  task  force  agreed  that  the  31 
calendar  day  "grace  period"  provided 
for  under  the  rule  is  sufficient  given 
FRA's  need  for  timely  proof  that  all 
steam  locomotives  currently  in  service 
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wore  properly  inspected  and  maintained 
during  the  preceding  year.  The  task 
force  was  also  in  agreement  that  the 
Preamble  should  explain  that  FRA 
recognizes  that  exigent  circumstances 
may  arise  which  make  it  difficult  for  an 
owner  and/or  operator  to  furnish  the 
FRA  Form  No.  5  in  a  timely  manner. 
The  task  force  also  recommended  that 
FRA  not  be  totally  inflexible  in 
enforcing  this  section. 

FRA  belifnps  the  recordkeeping  and 
filing  requirements  proposed  in  the 
NPRM  are  reasonable  and,  therefore,  has 
incorporated  them  in  the  final  rule.  The 
agency  also  realizes  that  a  1472  service 
day  inspection  is  a  very  time- 
consuming,  costly  procedure  and  that, 
under  certain  circumstances,  locomotive 
owners  and/or  operators  may  be  unable 
to  file  a  FRA  Form  No.  5  within  the 
prescribed  time.  As  such.  FRA  will 
consider  those  claims  that  failure  lo 
timely  file  was  due  to  compelling 
circumstances  on  a  case-by-case  basis. 

Section  230.20     Alteration  and  Repair 
Report  for  Steam  Locomotive  Boilers 

In  §  230.20  of  the  NPRM.  FRA 
proposed  that  steam  locomotive  owners 
and/or  operators  who  make  alterations 
to  steam  locomotive  boilers  be  required 
to  file  alteration  reports  with  the 
appropriate  FPL^  Regional 
Administrator,  This  section  would  also 
require  the  filing  of  repair  reports  with 
the  FRA  Regional  Administrator 
whenever  steam  locomotive  owners 
and/or  operators  perform  either  welded 
or  riveted  repairs  to  unstaved  parts  of 
locomotive  boilers,  and  the  completion 
and  maintenance  of  repair  reports  when 
welded  or  riveted  repairs  are  performed 
on  stayed  parts  of  locomotive  boilers.  A 
number  of  interested  parties  submitted 
comments  on  subsections  (a) 
Alterations;  subsection  (b)  Welded  and 
riveted  repairs  to  unstayed  locomotive 
boiler  portions:  and  subsection  (c) 
Welded  and  riveted  repairs  to  stayed 
portions  of  the  locomotive  boiler. 
Diversified  Rail  Services  commented 
that  locomotive  owners  and/or  operators 
performing  welded  repairs  on  stayed 
areas  should  only  be  required  to 
maintain  records  of  those  repairs  Grand 
Canyon  Railway  commented  that 
locomotive  owners  and/or  operators 
should  be  required  to  maintain — but  not 
file  with  FRA — records  of  standard 
repairs  such  as  welding  or  repairing 
staybolts.  Grand  Canyon  Railway  also 
suggested  that  FRA  should  establish  the 
position  of  National  Steam  Inspector 
with  responsiblity  for  handling 
waivers,  petitions,  repair  acceptance 
notifications,  and  alteration/repair 
reports.  Ohio  Central  Railroad  System 
requested  clarification  on  when  FRA 


Form  No.  19s  must  be  filed.  The  St. 
Louis  Steam  Train  Association 
commented  that  reports  on  steam 
locomotive  boiler  work  should  continue 
to  be  maintained  and  FRA  Form  No.  19s 
filed  when  locomotive  boilers  are 
altered.  St.  Louis  Steam  Train 
Association  also  commented  that  when 
a  locomotive  boiler  is  repaired,  the  form 
used  to  report  the  repair  should  not 
require  the  calculation  of  stress  levels. 

The  task  force  reached  consensus  on 
this  issue,  agreeing  that  the  present 
system  (whereby  FRA  Regional 
Administrators  provide  oversight  of 
steam  locomotives  operating  within 
their  respective  regions)  is  efficient  and 
does  result  in  uniform  application  of  the 
regulations.  Concern  was  expressed  that 
creation  of  a  national  steam  inspector 
would  result  in  one  more  layer  of 
bureaucracy,  and  that  the  person  filling 
that  position  would  be  overburdened 
and  unable  to  provide  proper  oversight 
over  the  regulated  community  as  a 
whole.  It  was  also  felt  that  there  is  no 
issue  of  local  vs.  national  standards 
since  the  FRA  Regional  Administrators 
already  send  alteration  and  repair 
reports  and  other  documentation  to 
FRA"s  Office  of  Safety  as  conditions 
warrant.  The  task  force  was  also  in 
agreement  that  the  rule  as  written 
clearly  explains  that  owners  or 
operators  performing  welded  or  riveted 
repairs  on  stayed  portions  of  steam 
locomotive  boilers  are  only  required  to 
complete  and  maintain  a  FRA  Form  No. 
19  record  of  the  work  done.  It  was  noted 
that  FormlQs  need  to  be  filed  with  FRA 
whenever  alterations  are  performed  in 
order  to  satisf\'  the  requirement  that  a 
current  FR,\  Form  No,  4  be  on  file  with 
FR.^  dt  all  times  for  each  steam 
locomotive  in  service. 

FRA  agrees  with  the  task  force 
recommendations  and  observations;  also 
believing  that  creation  of  another  level 
of  oversight  would  provide  little  or  no 
additional  safety  benefit  while 
needlessly  straining  the  agency's 
already  limited  resources.  Since  the 
agency  believes  that  the  present  system 
of  reporting  and  filing  is  efficient  and 
not  unduly  burdensome  to  locomotive 
o\vners  and/or  operators,  this  section  of 
the  final  rule  remains  unchanged  from 
that  of  the  NPRM 

Section  230.23     Responsibility  for 
General  Construction  and  Safe  Working 
Pressure 

Section  230.23  sets  out  what  the 
specific  responsibilities  of  the  steam 
locomotive  owner  and  the  steam 
locomotive  operator  are.  Grand  Canyon 
Railway  submitted  comments  in  which 
it  objected  to  what  it  considered  to  be 
FRA's  lack  of  consistency  in  the  use  of 


the  terms  "locomotive  owner"  and 
"locomotive  operator",  stated  the  belief 
that  all  reference  should  be  to  "owners 
or  operators."  Grand  Canyon  Railway 
further  commented  that  the  regulation 
should  specif\'  that  responsibility  for 
construction  of  and  repairs  to  a  steam 
locomotive  lies  with  whoever  is 
delegated  responsibility  for  that 
locomotive.  The  task  force  discussed 
this  issue,  but  felt  that  it  involves  legal 
matters  best  left  to  FRA's  Office  of  Chief 
Counsel.  The  consensus  was  to  make  no 
recommendations:  deferring  to  the 
agency's  interpretation  on  this  issue. 

FRA  believes  that,  in  most  cases,  the 
responsibility  for  compliance  will  fall 
equally  on  the  owner  and  the  operator 
of  the  steam  locomotive,  and,  in  these 
cases,  the  agency  has  chosen  to  use  the 
words  "owner  and/or  operator"  in  the 
final  rule.  However,  the  agency  also 
believes  that  in  certain  limited 
situations,  the  responsibility  for 
compliance  will  lie  with  either  the 
steam  locomotive  owner  {such  as  when 
a  steam  locomotive  is  being  rebuilt  or 
brought  out  of  retirement),  or  the  steam 
locomotive  operator  (such  as  where  a 
steam  locomotive  breaks  down  while  in 
actual  use).  In  these  cases  FRA  has  used 
the  words  "owner  or  operator  "  in  the 
final  rule. 

Section  230.25    Maximum  Allowable 
Stress  on  Stays  and  Braces 

This  section  sets  the  maximum 
allowable  stress  per  square  inch  of  net 
cross-sectional  area  on  firebox  and 
combustion  chamber  stays  and  braces. 
The  Tennessee  Valley  Railroad 
commented  that  the  maximum 
allowable  stress  levels  should  be 
presented  as  a  percentage  of  the 
ultimate  tensile  strength  of  the  material 
used  in  the  braces  and  stays.  Tennessee 
Valley  Railroad  believes  that  so  doing 
would  encourage  steam  locomotive 
owners  and/or  operators  to  make  use  of 
the  higher  strength  steels  now  available. 
Tennessee  Valley  Railroad  also  noted 
that  the  ATSM  requirements  for  some  of 
the  older  materials  are  no  longer 
available.  The  task  force  was  in 
agreement  that  the  maximum  allowable 
stresses  should  continue  to  be  based  on 
the  psi  ratings  provided.  In  the 
discussion  on  this  issue,  it  was  pointed 
out  that  steam  locorAotives  were 
designed  and  built  as  integral  units  with 
stress  levels  calculated  based  on  the 
locomotives  in  whole.  Several  members 
of  the  task  force  obser\'ed  that  it  is  not 
good  engineering  practice  to  use  a 
combination  of  materials  of  different 
composition  and  strengths  in  an 
interdependent  structure  like  a 
locomotive.  It  was  also  noted  that 
changing  the  rule  as  suggested  would 
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result  in  little  or  no  advantage  over  the 
presfnt  standard  since  there  are  few,  if 
any.  new  steam  locomotive  boilers  being 
built.  FRi\  agrees  with  the  task  force's 
observations  and  is  leaving  this  section 
unchanged  in  the  final  rule.  The  agency 
believes  that  allowing  stays  and  braces 
made  of  higher  strength  steels  to  be 
subjected  to  higher  stress  levels  could 
result  in  damage  to  or  even  failure  of 
surrounding  sections  that  are  not  made 
of  correspondingly  high  strength 
materials. 

Section  230.26     Tensile  Strength  of 
Shell  Plates 

This  seclion  establishes  a  default 
tensile  strength  figure  to  be  used  for 
steel  or  wrought  iron  shell  plates  when 
the  actual  figure  is  unknown.  Tennessee 
Valley  Railmad  submitted  comments  on 
this  issue,  urging  that  the  final  rule 
recognize  the  advances  in  materials 
available  today  and  take  those  advances 
into  account  when  publishing  ductility 
and/or  tensile'shearing  strength 
standards  Tennessee  Valley  Railroad 
also  suggested  that  the  words  "for  pre- 
existing boilers"  be  inserted  after 
wrought-iron  shell  plates." 

The  task  force  members  disagreed 
with  Tennessee  Valley's  comments; 
recommending  instead  that  the  final 
rule  retain  the  language  in  the  NPRM.  It 
was  observed  that  this  was  essentially  a 
non-issue  since  the  default  standard  is 
only  intended  to  pertain  to  materials  the 
tensile  strength  of  which  is  unknown 
and  the  tensile  strength  of  present  day 
steels  is  known  or  easily  determinable. 
The  task  force  believes  that  these 
standards  are  only  intended  to  apply  to 
the  maintenance  of  existing  equipment. 

This  section  of  the  final  rule  is 
unchanged  from  the  NPRM.  After 
reviewing  the  comments  and  the  task 
force's  recommendation,  FR.-\  decided 
that  the  safetv  benefits  of  establishing 
maximum  tensile  strength  values  for 
shell  plates  made  of  steel  or  wrought- 
iron,  the  strength  of  which  cannot  be 
ascertained,  outweighs  any 
inconvenience  or  burden  placed  upon 
locomotive  owners  and/or  operators. 

Section  230.27    Maximum  Shearing 
Strength  of  Rivets 

This  section  establishes  a  default 
tensile  strength  figure  to  be  used  for 
steel  or  wrought  iron  shell  plates  when 
the  actual  figure  is  unknown.  The 
Tennessee  Valley  Railroad  submitted 
the  only  comments  on  this  issue,  stating 
that  the  maximum  shearing  strength 
values  for  rivets  should  be  presented  as 
a  percentage  of  the  ultimate  tensile 
strength  of  the  material  the  rivets  are 
made  from  since  this  would  encourage 
steam  locomotive  owners  and/or 


operators  to  utilize  the  higher  strength 
steels  now  available.  Tennessee  Valley 
Railroad  also  requested  clarification  on 
what  the  basis  was  for  the  maximum 
shearing  strength  values  published  and 
recommended  that  the  final  rule  include 
the  actual  basis  for  the  published 
values. 

The  task  force  reached  consensus, 
agreeing  that  the  maximum  shearing 
strength  of  rivets  used  in  steam 
locomotives  should  continue  to  be 
calculated  based  on  values  listed  in  the 
table  unless  the  rivets  are  made  from 
other  materials:  materials  that  have  been 
proven  through  testing  to  exceed  those 
levels.  It  was  noted  that  the  psi  levels 
provided  in  the  table  were  based  on 
many  years  of  actual  operating 
experience. 

FRA  is  in  concurrence  with  the  task 
force  recommendations  and  is  adopting 
them  in  the  final  rule.  The  agency 
believes  that  the  conservative  shearing 
strength  values  provided  in  the  table 
provide  a  margin  of  safety  in  an  area 
where  failure  could  result  in  extensive 
damage  to  the  equipment  and  serious 
injury  or  loss  of  life. 

Section  230.28    Higher  Shearing 
Strength  of  Rivets 

In  this  section,  FRA  proposed 
allowing  steam  locomotive  owners  and/ 
or  operators  to  use  a  higher  shearing 
strength  for  rivets  when  tests  of  the 
material  used  show  it  to  be  of  such 
quality  as  to  justify  so  doing.  Tennessee 
Valley  Railroad  commented  that  this 
section  is  no  longer  needed  since  the 
appropriate  ASTM  or  ASME 
specifications  were  referenced  in 
previous  sections.  In  the  alternative, 
Tennessee  Valley  Railroad 
recommended  that  current  ASTM 
standards  be  used  as  the  basis  for  higher 
strength  values  in  lieu  of  requiring  that 
the  materials  used  be  strength  tested. 

The  task  force  disagreed  with 
Tennessee  Valley  Railroad; 
recommending  instead  that  the 
maximum  shearing  strength  of  rivets 
used  in  steam  locomotives  continue  to 
be  calculated  based  on  values  validated 
through  empirical  evidence  unless  the 
rivets  are  composed  of  materials  that 
have  been  proven  through  testing  to 
exceed  the  levels  provided. 

Here  too,  FRA  is  in  concurrence  with 
the  task  force  recommendations  and  is 
adopting  them  in  the  final  rule.  The 
agency  believes  that  limiting  the 
assignment  of  higher  strength  values  to 
those  materials  that  have  been 
conclusively  proven  to  have  shearing 
strengths  in  excess  of  the  table  values 
provides  the  necessary  margin  of  safety 
in  an  area  where  failure  could  result  in 


extensive  property  damages,  as  well  as 
serious  injury  or  loss  of  life. 

Section  230.32     Time  and  Method  of 
Inspection 

Subsection  230.32(a)  imposes  a 
requirement  that  the  entire  steam 
locomotive  boiler  be  inspected  when  a 
1472  service  day  inspection  is 
performed.  Tennessee  Valley  Railroad 
took  exception  to  the  proposed 
inspection  requirements;  commenting 
that  these  provisions  would  create 
unnecessary  work  and  inflict  needless 
stress  and  wear  on  dome  lid  studs  and 
seal  rings. 

.^fter  due  consideration  of  the 
comments  submitted,  the  task  force 
decided  to  recommend  that  the  criteria 
for  performing  a  1472  service  day 
inspection  remain  unchanged  from  the 
NPRM.  Several  members  of  the  task 
force  noted  that  the  inspection 
procedure  referred  to  by  the  Tennessee 
ValleyRailroad  is  only  required  after 
1,472  service  days  have  accrued  or  15 
years  have  elapsed  and.  considering  the 
minimal  burden  imposed  on  loc:omotive 
owners  and/or  operators  and  the  safety 
benefits  gained,  the  criteria  for  the  1472 
service  day  inspection  should  be 
retained. 

FRA  is  retaining  the  1472  service  day 
inspection  methods  prescribed  in  the 
NPRM.  The  agency  remains  convinced 
that,  in  light  of  the  age  of  the  steam 
locomotive  community,  and  the 
potential  danger  posed  by  boiler 
explosions  and  other  catastrophic 
failures,  any  burden  imposed  on 
locomotive  owners  and/or  operators  by 
requiring  a  comprehensive,  hands  on 
inspection  be  performed  once  every 
1472  service  days  or  15  calendar  years 
(whichever  occurs  first)  is  reasonable. 

Section  230.33     Welded  Repairs  and 
Alterations 

This  section  of  the  NPRM  generated^ 
number  of  comments.  Several 
commenters  took  exception  to 
subsection  (a),  which  imposes  reporting 
requirements  on  steam  locomotive 
owners  and/or  operators  welding  on 
unstayed  portions  of  the  locomotive 
boiler,  and  subsection  (d).  which 
provides  that  steam  locomotive  owners 
and/or  operators  must  submit  a  written 
request  for  approval  to  FRA  before 
installing  flush  patches  on  unstayed 
boiler  portions.  Diversified  Rail  Ser\'ices 
commented  that  steam  locomotive 
owners  and/or  operators  that  perform 
welded  repairs  on  stayed  portions  of  the 
locomotive  boiler  should  be  required  to 
maintain  records  of  those  reports  but 
not  be  required  to  file  FRA  Form  No. 
19s  with  FRA.  Grand  Canyon  Railway 
submitted  similar  comments,  urging  that 
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FR.\  only  require  that  such  reports  or 
FRA  Form  No.  19s  be  kept  hy  the  steam 
locomotive  owner  and/or  operator's 
chief  mechanical  officer  or  at  the  site 
where  the  work  was  performed. 
Tennessee  Valley  Railroad  requested 
clarification  on  what  FRA  considers  a 
"repair"  and  on  whether  FRA  considers 
a  'flush  patch"  to  be  a  "repair." 
Tennessee  Valley  Railroad  also 
questioned  whether  FRA  would 
consider  a  partial  boiler  course 
replacement  to  be  a  repair. 

The  task  force  members  agreed  that  a 
partial  boiler  course  replacement  should 
be  considered  a  flush  patch  if  it  is 
applied  by  welding.  There  was  also 
agreement  that  §  230.33(d)  steam 
locomotive  owners  and/or  operators 
installing  welded  flush  patches  on 
unstayed  portions  of  the  locomotive 
boiler  are  required  to  submit  a  written 
request  for  approval  by  FRA  prior  to 
performing  such  work  and  to  file  a  FRA 
Form  No.  19  with  FR.'\  as  per  §  230.20(a) 
of  the  rule  after  the  work  is  completed. 
The  task  force  also  noted  that  §  230.9  of 
the  rule  explains  that  any  restoration 
work  is  considered  a  "repair"  while 
"alterations"  are  defined  as  "any 
changes  to  the  boiler  affecting  its 
pressure  retention  capability." 
Addressing  the  comments  urging  that 
the  proposed  filing  requirements  be 
deleted  from  the  final  rule,  it  was  noted 
that,  in  light  of  the  fact  that  FR.-\  is 
allowing  the  use  of  relatively  new 
methods  of  repair  not  previously 
applied  to  steam  locomotives,  these 
filing  requirements  are  not  onerous.  It 
was  also  observed  that  in  the  past  FRA 
had  required  that  such  patches  be 
riveted,  a  much  more  expensive  method 
of  repair  than  welding. 

FRA  believes  that  the  reporting  and 
filing  requirements  in  this  section  are 
justified.  The  agency  believes  that, 
considering  the  critical  nature  of  such 
work  and  tfie  importance  that  it  be  done 
properlv.  requiring  owners  and/or 
operators  to  obtain  FR.-\  approval  before 
performing  this  type  of  work  on  a 
locomotive  boiler  and  to  file  a  report 
with  FRA  after  completing  said  work  is 
not  unreasonable. 


Section  230.34 
Alterations 


Riveted  Repairs  and 


Subsections  {a)-{c)  impose  reporting 
requirements  on  steam  locomotive 
owners  and/or  operators  performing 
riveted  alterations  or  repairs  on  stayed 
and/or  unstayed  portions  of  the 
locomoti\'e  boiler.  Grand  Canyon 
Railwav  commented  that  the  rule 
should  only  require  that  such  reports  or 
FRA  Form  No.  19s  be  kept  by  the  steam 
locomotive  owner  and/or  operator"s 


chief  mechanical  officer  or  at  the  site 
where  the  work  was  performed. 

The  task  force  recommended  that  the 
reporting  requirements  be  retained.  The 
task  force  members  expressed  the  belief 
that  FRA  oversight  will  ensure  that 
riveted  repairs  are  made  in  compliance 
with  established  railroad  practices  and/ 
or  accepted  national  standards  for  boiler 
repairs. 

FRA  is  retaining  the  requirements  of 
this  section  in  the  final  rule.  The  agency 
believes  that  it  is  essential  that  it  have 
the  right  to  review  all  proposed  riveted 
alterations  on  unstayed  boiler  portions 
since  any  such  work,  in  changing  the 
boiler's  pressure  retention  capability, 
may  have  a  major  impact  on  the 
locomotive's  structural  integrity. 

Section  230.36    Hydrostatic  Testing  of 
Boilers 

Subsection  fb)  explains  how  steam 
locomotive  owners  and/or  operators 
will  perform  a  hydrostatic  test  on  their 
locomotive  boilers,  and  subsection  (c) 
sets  forth  the  requirement  that  steam 
locomotive  owners  and/or  operators 
conduct  an  internal  inspection  of  the 
locomotive  boiler  after  ever\'  hydrostatic 
test  conducted  above  MAWP.  Several 
steam  railroads  objected  to  those  parts 
of  §230.36.  Grand  Canyon  Railway 
commented  that  performing  a 
hydrostatic  pressure  test  on  a  boiler 
with  a  metal  temperature  of  60°  F  could 
result  in  the  boiler  metal  be  shocked/ 
stressed,  further  commented  that  the 
minimum  boiler  temperature  should  be 
70'^  F  whenever  a  steam  locomotive 
boiler  is  subjected  to  hydrostatic 
pressure,  and  the  minimum  temperature 
should  be  120"  F  whenever  the 
locomotive  boiler  is  subjected  to 
hydrostatic  pressure  at  or  above 
maximum  authorized  working  pressure 
(MAWP). Grand  Canyon  Railway  also 
commented  that  all  hydrostatic  testing 
should  be  done  at  125  percent  of 
MAWP.  Tennessee  Valley  Railroad 
coHimented  that  the  annual  boiler 
inspection  required  under  §  230.32(a)  is 
sufficient  to  detect  wear.  Tennessee 
Vallev  Railroad  further  commented  that 
such  an  inspection  requirement  is  not  in 
conformity  with  industry  practice: 
results  in  unnecessary  work  being  done: 
and  inflic;ts  needless  stress  and  wear  on 
dome  lids,  studs,  and  seal  rings. 

Upon  consideration  of  the  comments 
received,  the  task  force  agreed  that  a 
minimum  boiler  metal  temperature  of 
60^  F  consensus  was  probably  too  low: 
deciding  to  recommend  that  the 
required  minimum  metal  temperature  to 
be  raised  to  70'  F  One  task  force 
member  stated  that  it  is  extremely 
important  that  boiler  metal  temperature 
be  above  45-50   F  before  such  testing 


is  done.  Another  member  observed  that 
there  are  a  number  of  easy,  inexpensive 
methods  available  for  supplying  heated 
fill  water.  It  was  also  noted  that  the 
ASME  has  raised  its  recommended 
minimum  metal  temperature  to  70°  F. 
The  task  force  agreed  that  raising  the 
minimum  temperature  required  to  70°  F 
was  in  keeping  with  industn,-  trends  and 
would  provide  an  extra  margin  of  safety 
when  performing  hydrostatic  tests. 
However,  the  task  force  did  not  agree 
with  the  comments  urging  that  the 
minimum  boiler  metal  temperature  for 
performing  hvdrostatic  tests  at  or  above 
MAWP  be  raised  to  120°  F.  The  task 
force  members  believe  that  the 
maximum  boiler  metal  temperature 
should  remain  at  120°  F  because  boiler 
metal  heated  to  a  temperature  above 
120°  F  could  pose  a  substantial  risk  of 
injury  to  any  personnel  coming  in  direct 
contact  with  the  steam  locomotive.  The 
task  force  noted  that  the  rule  already 
requires  that  hydrostatic  testing  is  to  be 
performed  at  125  percent  of  MAWP.  On 
the  issue  of  boiler  inspections,  the  task 
force  was  in  agreement  that  requiring  a 
boiler  inspection  after  hydrostatic 
testing  of  the  locomotive  boiler  is  in 
keeping  with  industry'  safety  practices 
and  does  not  impose  undue  biudens  on 
the  owners  and/or  operators  and  that 
any  stress  and  wear  inflicted  on  dome 
lids,  studs,  seal  rings  etc.  is  justified. 

FRA  also  agrees  tnat  the  boiler  metal 
temperature  should  be,  at  a  minimum, 
70^"  F  before  hydrostatic  testing  of  the 
boiler  is  performed.  The  agency  believes 
that  raising  the  minimum  metal 
temperature  will  reduce  the  risk  of 
metal  "shock"  and  stress  which  could 
lead  to  boiler  failure.  FRA  does  not 
agree  with  the  comments  urging  that  the 
boiler  metal  temperature  be  at  least  120° 
F  waenever  hydrostatic  testing  is  done 
at  or  above  MAWP.  The  agency  believes 
that  the  danger  presented  to  people 
working  aroimd  metal  heated  to  such 
temperatures  would  outweigh  any  safety 
benefits  gained.  FRA  agrees  with  the 
recommendation  that  hydrostatic  testing 
be  done  at  or  above  MAWP,  but  points 
out  that  the  NPRM  already  specified 
that  all  hydrostatic  testing  must  be  done 
at  125  percent  of  MAWP. 

Section  230.39    Broken  Staybolts 

This  section  establishes  (a)  a  limit  on 
the  number  of  broken  staybolts  a  steam 
locomotive  can  have  and  still  remain  in 
service:  (b)  when  and  how  broken 
stavbolts  must  be  replaced:  (c)  what 
counts  as  a  broken  staybolt:  and  (d) 
what  methods  of  closing  telltale  holes 
are  prohibited.  Subsections  (a)  and  (d) 
generated  comments.  Diversified  Rail 
Ser\'ices  commented  that  this  section  is 
repetitive  and  could  be  interpreted  as 


requiring  a  steam  locomotive  with  a 
broken  staybolt  be  operated  in  that 
condition  for  as  long  as  30  days.  Grand 
Canyon  Railway  commented  that  this 
section  should  be  deleted  and  replaced 
with  the  1978  §230.25  language.  Grand 
Canyon  Railway  also  commented  that 
the  rule  should  not  contain  a  blanket 
prohibition  on  plugging  telltale  holes  of 
leaking  staybolts. 

The  task  force  considered  the 
comments  but  disagreed  with  them, 
deciding  to  recommend  that  this  section 
remain  as  written  in  the  N'PRM.  It  was 
obser\'ed  that  there  were  a  number  of 
compelling  reasons  for  amending  the 
rule  and  deleting  §  230.25  of  the  1978 
standards.  Among  the  reasons  cited 
were  the  continuing  aging  of  the  steam 
locomotives  in  use  in  the  United  States 
today:  the  longer  operating  and 
inspection  cycles  of  steam  locomotives 
today;  and  the  progressive  nature  of 
staybolt  failures  It  was  observed  that 
the  failure  of  one  staybolt  puts 
significant  additional  pressure  on  the 
surrounding  staybolts.  leading  to  the 
possibility  of  a  "cascade"  or  "domino" 
efiiBct  with  each  ensuing  staybolt  failure 
rapidly  leading  to  vet  another  failure 
ultimately  resulting  in  a  catastrophic 
boiler  failure.  In  addition,  all  members 
of  the  task  force  concurred  that,  while 
this  section  of  the  rule  establishes  that 
the  maximum  time  a  steam  locomotive 
may  be  t)peratcd  with  broken  staybolts 
is  30  days,  it  does  not  require  owners 
and/or  operators  to  run  their  steam 
locomotives  for  that  period  of  time  with 
broken  staybolts.  The  task  force  was  also 
in  complete  agreement  that  this  section 
does  not  impose  a  total  ban  on  the 
closing  of  telltaji'  hnles;  it  simply  lists 
the  prohibited  ni'tii  )ds  for  so  doing. 

FRjA  is  leaving  thi>  section  unchanged 
in  the  final  rule  The  agency  believes 
that,  in  light  of  the  safety  concerns 
implicated,  it  is  essential  that  steam 
locomotives  not  be  allowed  to  operate 
with  2  or  more  broken  staybolts  within 
24  inches  of  one  another  or  with  more 
than  4  broken  staybolts  at  one  time.  FRA 
also  believes  that  the  rule  does  not 
prohibit  the  closing  of  telltale  holes  per 
se. 

Section  230.40    Time  and  Method  of 
Staybolt  Testing 

Subsection  (a)  establishes  when 
staybolts  are  to  be  hammer  tested  and 
provides  an  exception  for  inaccessible 
staybolts;  subsection  (b)  sets  out  the 
pro(  edure  to  be  followed  when  staybolts 
are  hammer  tested.  Diversified  Rail 
Ser\  ices  and  Grand  Canyon  Railway 
both  took  exception  to  the  procedures 
set  forth  in  subsection  (b).  t)iversified 
Rail  Services  commented  that  hammer 
testing  of  staybolts  done  with  the 


locomotive  boiler  under  pressure  is 
much  more  successful  in  detecting 
broken  staybolts.  Grand  Canyon  Railw  ay 
suggested  that  the  procedure  for 
hammer  testing  staybolts  be  changed  to 
a  3-step  process  starting  at  50  percent 
MAWP,  water  temperature  70"^  F  and 
incrementally  increasing  pressure  and 
water  temperature  to  95  percent  MAVVP 
and  water  at  120°  F.  Grand  Canyon 
Railway  also  recommended  that  the 
provision  allowing  testing  of  staybolts 
without  water  in  the  locomotive  boiler 
be  deleted:  expressed  the  belief  that 
such  tests  are  highly  inaccurate. 

The  task  force  reviewed  the  comments 
but  disagreed  with  the  commenters' 
conclusions:  believing  instead  that  this 
section  simply  prescribes  the  minimum 
testing  criteria  and  should  not  be 
changed.  Several  task  force  members 
observed  that  steam  loc:()motive  owners 
and/or  operators  are  free  to  make  use  of 
stricter  testing  methods  if  they  believe 
the  method  prescribed  is  inadequate. 

FRA's  purpose,  in  writing  this 
section,  was  to  set  forth  minimum 
testing  procedures.  As  such,  FRA  will 
not  take  exception  to  steam  locomotive 
owners  and/or  operators  using  more 
comprehensive  testing  methods, 
provided  the  minimum  testing 
requirements  are  met. 

Section  230.51     Number  and  Location 
of  Water  Glasses  and  Gauge  Cocks 

This  section  provides  that  all  steam 
locomotive  boilers  must  be  equipped 
with  a  minimum  of  2  water  glasses.  John 
C.  Boykin  commented  that  the 
requirement  for  2  water  glasses  is 
unreasonable  and  that  there  is  no 
evidence  that  trycocks  do  not  work  as 
well. 

The  task  force  felt  that  the  2  water 
glass  requirement  was  based  on  valid 
concerns  and  should  remain.  It  was 
observed  that  75  years  of  experience 
have  shown  that  water  glasses  are  more 
accurate  and  more  reliable  than 
trycocks.  One  task  force  member  noted 
that  the  NTSB  has  recommended  that 
each  steam  locomotive  be  equipped 
with  2  water  glasses.  Another  task  force 
member  observed  that  the  ASME  Boiler 
Code  §  1  has  abolished  the  requirement 
for  water  gauge  trycocks  because  of  the 
high  level  of  operator  skill  and 
experience  required  to  operate  properly 
and  safely. 

FRA  concurs  with  the  findings  of  the 
NTSB  and  the  recommendations  of  the 
task  force  and  is  retaining  the 
requirement  that  all  steam  locomotives 
be  equipped  with  at  least  2  water  glasses 
in  the  final  rule.  FRA  believes  that  this 
requirement  will  enhance  safety  since 
water  glasses  are  more  accurate  and 
easier  to  use  than  water  gauge  trycocks. 


Section  230.60    Time  of  Washing 

This  section  of  the  NPRM  generated  a 
number  of  comments,  most  of  which 
were  in  regards  to  subsection  (a) 
Frequency  of  washing.  The  NBBPVI 
commented  that  the  reference  in  the 
section-by-section  analysis  of  §  230.60 
to  §  230.45  of  the  1978  standards  was 
inaccurate  or  incomplete.  Grand  Canyon 
Railway  expressed  concern  that  under 
this  washing  schedule,  water  could  be 
left  in  steam  locomotive  boilers  for  more 
than  30  days  at  a  time:  commented  that 
boiler  washes  should  be  performed  at 
least  once  every  92  calendar  days.  Ohio 
Central  Railroad  System  observed  that  a 
requirement  that  boilers  be  washed 
every  92  calendar  days  would  be  a  lot 
better  than  the  current  regulation.  Ohio 
Central  Railroad  System  also  noted  that 
requiring  that  boiler  washes  be 
performed  at  least  once  every  92 
calendar  days  would  insure  that 
sediment  and  other  solids  would  remain 
soft  enough  to  be  easily  flushed  and 
would  help  to  avoid  a  buildup  of  excess 
sediment  in  the  locomotive  boiler. 
Tennessee  Valley  Railroad  commented 
that  the  rule  needs  to  address  the  issue 
of  steam  locomotives  being  stored  for 
long  periods  of  time  with  water  in  the 
boiler:  expressed  concern  about  the 
situation  where  a  steam  locomotive 
owner  and/or  operator  uses  his  or  her 
steam  locomotive  less  thc.n  31  service 
days  a  day.  under  this  section,  in  such 
a  case,  the  locomotive  boiler  might  only 
be  washed  once  a  year.  Tennessee 
Valley  Railroad  also  advocated  requiring 
that  locomotive  boilers  be  washed  at 
least  once  every  92  calendar  days, 
expressing  the  belief  that  leaving 
standing  water  in  a  locomotive  boiler  is 
detrimental  to  the  boiler:  suspensions 
will  settle  out  and  create  sludge  while 
dissolved  oxygen  in  the  water  may  react 
with  carbon  components  in  the  boiler 
metal. 

The  task  force  recommended  that  this 
section  stay  as  written  in  the  NPRM.  It 
was  noted  that  the  concerns  expressed 
by  the  ccmimenters  merited 
consideration  but  were,  in  fact, 
addressed  under  the  daily  inspection 
requirements.  The  task  force  believes 
that  the  requirement  that  the  steam 
locomotive  be  inspected  on  a  daily  basis 
to  ensure  that  it  is  safe  and  suitable  for 
service  includes  a  duty  to  test  water 
quality  and  to  ensure  that  water  is  not 
kept  in  boilers  so  long  that  it  causes 
damage  to  the  locomotive  boiler  and 
other  parts  and  appurtenances. 

FRA  has  decided  to  leave  this  section 
unchanged  in  the  final  rule.  The  agency 
believes  that  under  the  "safe  and 
suitable  for  service"  requirement,  a  duty 
is  imposed  on  all  steam  locomotive 
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owners  and/or  operators  to  ensure  that 
water  quality  and  water  storage  are 
continuously  monitored  so  as  to  not 
have  a  detrimental  effect  on  the  steam 
locomotive  and  all  its  parts  and 
appurtenances. 

Section  230.61     Arch  Tubes.  Water  Bar 
Tubes.  Circulators,  and  Thermic 
Siphons 

In  §  230.61  of  the  NPRM.  FR.-\ 
proposed  that  everv  time  a  steam 
locomotivp  holier  is  washed  (a)  its  arch 
tubes,  water  bar  tubes,  circulators,  and 


the 


and  inspected;  and  at  every  annual 
inspection  that  (b)  defective  arch  tubes 
and/or  water  bar  tubes  be  renewed, 
defective  circulators  and  thermic 
siphons  be  renewed  or  repaired;  and  (c) 
arch  bar  tubes,  water  bar  tubes,  and 
circulators  be  examined  through 
nondestructive  means,  with  thdse  found 
to  have  wall  thickness  reduced  below 
required  levels  replaced  or  repaired. 
Diversified  Rail  Services  commented 
that  the  rule  should  require  that  arch  bar 
tubes  be  replaced  every  1472  service 
day  inspection.  Diversified  Rail  also 
observed  that  removing  the  arch  bar 
tubes  would  allow  for  a  full  inspection 
of  all  telltales  and  staybolts.  Grand 
Canyon  Railway  commented  that  this 
section  should  specif}'  that  the 
locomotive  owners  and/or  operators  are 
responsible  for  compliance  therewith. 
The  NBBPVl  commented  that  the 
reference  in  the  section-bv-section 
analysis  of  §  230.61  to  §  230.45  of  the 
1978  standards  was  inaccurate  or 
incomplete. 

After  careful  consideration  of 
Di\ersified  Rail  Services'  comments  and 
recommendations,  the  task  force 
consensus  was  that  adopting  in  the  final 
rule  the  requirement  that  steam 
locomotive  owners  and/or  operators 
perform  an  ultrasonic  inspection  of  the 
arch  tubes  every  time  the  boiler  is 
washed  and  repair  or  replace  those  not 
safe  and  suitable  for  operation  will 
adequately  address  those  safety 
concerns  raised.  The  task  force  believes 
that  this  is  more  prudent  than  an 
absolute  requirement  that  arch  tubes  be 
replaced  every  1472  service  days  since 
that  could  be  interpreted  as  requiring 
replacement  of  the  arch  tubes  onlv  at 
that  time.  The  task  force  then 
considered  NBBPVI's  comments, 
agreeing  that  the  reference  as  cited  in 
the  section-by-section  anahsis  was 
inaccurate  and  incomplete.  The  task 
force's  recommendation  was  that  the 
section-by-section  analysis  of  §230.61 
be  amended  to  include  reference  to 
^4?  230.14  and  230. 4B  of  the  1978  Rule. 

FRA  believes  that  requiring  that  an 
ultrasonic  inspection  of  the  arch  tubes 


be  performed  ever\'  time  the  boiler  is 
washed  adequately  addresses  the  issue 
of  defec:tive  art.h  tubes,  while,  at  the 
same  time,  taking  into  account  the 
economic  burdens  imposed  on  steam 
locomotive  owners  and/or  operators 
required  to  perform  such  inspections. 
The  agency  shares  the  concerns  of  the 
task  force  that  a    blanket"  requirement 
that  arch  tubes  be  replaced  when  the 
1472  service  day  inspection  is 
performed  could  be  misinterpreted  by 
owners  and,' or  operators,  leading  to  the 
mistaken  belief  that  they  were  only 
required  to  replace  arch  tubes  at  that 
time. 

Section  230.68    Speed  Indicators 

Under  §  230.68,  all  steam  locomotives 
that  operate  on  the  general  system  of 
railroad  transportation  at  speeds  in 
excess  of  20  miles  per  hour  are  required 
to  be  equipped  with  speed  indicators 
maintained  to  ensure  accurate 
functioning.  Grand  Canyon  Railway  and 
Minnesota  Transportation  Museum 
commented  that  the  speed  indicator 
requirement  should  be  the  same  as  that 
for  nonsteam  locomotives  {found  at  49 
CFR  229.117). 

With  the  stipulation  that  the  term 
"accurate  functioning"  be  further 
explained,  the  task  force  members 
recommended  that  this  section  remain 
as  written  The  task  force  issued  its 
recommendation  in  the  belief  that  FRA 
can  adequately  address  the  issue  of 
what  it  considers  to  be  "accurate 
functioning"  of  the  speed  indicator  in 
the  preamble  to  the  final  rule. 

Section  230  70    Safe  Condition  of 
Brake  and  Signal  Equipment 

This  section  establishes:  (a)  the 
criteria  for  performing  a  pre-departure 
inspection  of  a  steam  locomotive  at  the 
beginning  of  each  day  the  locomotive  is 
used;  and  (b)  a  requirement  that  each 
steam  locomotive  and/or  locomotive 
tender  be  equipped  with  a  clearly 
identified  emergency  brake  valve.  Grand 
Canyon  Railw-ay,  commenting  on 
subsection  (a)(2)'s  requirement  that  the 
steam  locomotive  air  compressor  or 
compressors  be  in  condition  to  provide 
"an  ample  supply  of  air  for  the 
locomotive  service  intended,"  urged 
that  the  rule  be  rewritten  to  allow  a 
steam  locomotive  to  continue  to  operate 
as  long  as  it  is  able  to  provide  a  safe 
level  of  air  for  the  service  the  train  is 
being  operated  in. 

The  task  force  took  exception  to 
Grand  Canyon  Railway's  comments. 
After  due  consideration,  the  task  force's 
recommendation  to  FR^^  was  that  the 
agencv  allow  any  steam  locomotive 
equipped  with  2  or  more  air 
compressors  that  experiences  a 


compressor  failure  while  in  service  to 
complete  that  day's  service,  provided 
that  the  remaining  air  compressors  on 
that  locomotive  are  able  to  supply  a  safe 
level  of  air  for  the  train's  operation. 
However,  the  task  force  was  adamant 
that,  as  per  the  requirements  of  the  daily 
inspection,  no  steam  locomotive  be 
allowed  to  start  a  service  day  unless/ 
until  all  of  the  locomotive's  air 
compressors  are  properly  operating. 

FRA  believes  tnat  no  steam 
locomotive  should  be  allowed  to  begin 
service  unless  all  of  its  air  compressors 
are  properly  operating.  The  agency 
recognizes  that  locomotives  do 
experience  equipment  failures  while 
operating  away  from  service  facilities 
and,  in  such  instances,  will  allow  a 
steam  locomotive  suffering  a 
compressor  failure  to  finish  its  service 
for  that  day  provided  that  a  safe  level  of 
air  for  the  service  being  performed  is 
continuously  maintained. 

Section  230.71     Orifice  Testing  of 
Compressors 

Section  230.71(b)  of  the  NPRM 
referenced  a  published  table  which  lists 
the  compressors  commonly  used  on 
steam  locomftives.  The  compressor  size 
of  one  of  Westinghouse  compressors  is 
listed  in  the  table  as  •150  HP  8  V2  CC" 
and  another  as  "120  LP  8V2  CC". 
Tennessee  Valley  Railroad  commented 
that  these  compressors  should  be  listed 
as  "150  cfm"  and  "120  cfm" 
respectively.  In  the  discussion  of 
Termessee  Valley's  comments,  it  was 
observed  that  at  one  time  Westinghouse 
had  used  the  terras  "'HP"  and  "LP"  in 
rating  its  compressors"  output. 

The  task  force,  agreeing  in  principle 
with  Termessee  Valley  Railroad, 
reconmiended  that,  for  the  sake  of 
consistency  and  ease  of  compliance,  the 
table  rate  dl  compressors  in  terms  of 
cfm. 

In  the  interests  of  consistency  and 
ease  of  enforcement.  FRA  is  changing 
the  terminology  for  the  aforementioned 
steam  locomotive  compressors  to  "150 
cfm"  and  "120  cfm"  respectively. 

Section  230. 72     Testing  Main 
Reservoirs 

This  section  establishes  (a)  how  and 
when  main  reservoirs  must  be  hammer 
and  hydrostatically  tested;  (b)  how  and 
when  main  reservoirs  may  be  drilled 
with  telltale  holes;  (c)  testing 
procedures  for  welded  main  reservoirs 
without  longitudinal  lap  seams:  and  (d) 
testing  procedures  for  welded  or  riveted 
main  reservoirs  with  longitudinal  lap 
seams.  Tennessee  Valley  Railroad 
requested  clarification  on  testing 
methods  for  welded  main  reservoirs, 
commented  that  the  testing 
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rnquiremonts  should  be  clarified,  stated 
its  belief  tliat  the  rule  should  adopt  the 
language  of  the  diesel  rule  and  that 
nondestructive  testing  of  welded  main 
reservoirs  is  unnecessary.  The  NBBPVl 
commented  that  the  formula  provided 
in  subsection  (c)  for  wall  thickness 
values  was  missing  a  parens  at  the  end. 

The  task  force  agreed  that  the 
language  of  the  part  of  §  230.72  dealing 
with  drilling  of  main  reservoirs  (part  b) 
needs  to  he  clarified  Since  the  intent  of 
this  part  is  to  restrict  drilling  of  main 
reservoirs  to  welded  reservoirs  built  to 
a  safety  factor  of  .t   the  task  force 
recommended  that  the  first  word  of 
§  230.72(b),  "every"  should  be  replaced 
with  the  term  "only,"  thereby  making 
clear  that  drilling  is  only  allowed  on 
main  reservoirs  meeting  the  specified 
criteria  There  was  also  unanimous 
agreement  that — given  the  potential  for 
serious  injurv'  and  death  resulting  from 
a  main  reservoir  failure — there  is  a  need 
for  non-destructive  testing  of  main 
reservoirs  in  order  to  determine  when 
wall  thicknesses  become  dangerously 
thin  The  task  force  agreed  with  NBBPVl 
that  the  formula  in  section  (c)  for 
determining  wall  thickness  is  incorrect, 
recommending  that  anoth^  parenthesis 
be  inserted  to  the  right  of  the  one 
following  6P.  rnsuiting  in  the  correct 
formula  of  t  =  [PR/lS-.6P|]. 

After  review  of  the  comments  and  the 
task  force  recommendations,  FRA  is 
making  a  small  but  significant  change  in 
the  language  of  part  (b):  striking  the  first 
word  "every"  and  replacing  it  with  the 
rpstrictive  term  "only."  The  agency  feels 
that  this  change  will  alleviate  any 
confusion  over  when  drilling  of  main 
reservoirs  is  allowed.  FR.-K  remains 
convinced  that  non-destructive  testing 
of  main  reser\()irs  must  be  done  on  an 
annual  basis  in  order  to  minimize  the 
risk  of  a  structural  failure  of  a  main 
reservoir  under  pressure. 

Section  230. 74     Time  of  Cleaning 

Section  230.74  of  the  NPRM  provides 
that  all  valves,  related  dirt  collectors, 
and  related  filters  shall  be  cleaned  and 
tpstpd  as  per  accepted  brake  equipment 
manufacturer  specifications  or  as  often 
as  necessary  to  maintain  in  a  safe  and 
suifabU'  condition  for  ser\'ice,  with 
cleaning  and  testing  required  after  368 
service  days  or  at  the  time  of  the  second 
annual  inspection,  whichever  occurs 
first  Tennessee  Vallev  Railroad 
commented  that  thi'  wash  dates  are 
inconsistent,  recommended  that  the  rule 
allow  owners  and/or  operators  of  steam 
locomotives  equip[)ed  with  diesel  type 
air  systems  to  adopt  the  washing  and 
testing  schedule  of  similarly  equipped 
diesel  locomotives. 


The  task  force  was  in  agreement  that 
the  cleaning  and  testing  requirements 
should  remain  as  written  in  the  NPRM. 
It  was  observed  that  steam  locomotives 
operate  in  a  much  "dirtier" 
environment  than  diesel-electric  and 
electric  locomotives.  Several  task  force 
members  pointed  out  that  steam 
locomotives  are  continuously  exposed 
to  water,  steam,  smoke,  ash,  and  coal 
dust;  all  of  which  have  the  potential  of 
getting  inside  and  "fouling"  the  airbrake 
system. 

FRA  remains  firmly  convinced  that. 
because  of  the  environmental  conditions 
in  which  steam  locomotives  operate,  the 
air  brake  system  on  these  locomotives 
must  be  cleaned  and  tested  no  less 
frequently  than  after  368  service  days 
accrue  or  during  every  second  annual 
inspection,  whichever  comes  first. 

Section  230. 75    Stenciling  Dates  of 
Testing  and  Cleaning 

Section  230.75  requires  that  the  date 
of  testing  and  cleaning  and  the  initials 
of  the  shop  or  station  where  the  work 
was  done  be  legibly  stenciled  on  the 
tested  parts  or  displayed  under 
transparent  cover  in  the  sttrnm 
locomotive  cab.  Grand  Canyon  Railway 
commented  that  the  shop  and/or  station 
where  the  testing  and  cleaning  was 
performed  should  be  spelled  out. 

The  task  force  agreen  that  this  section 
of  the  rule  should  remain  as  written. 
Several  task  force  members  noted  that 
this  section  merely  sets  the  minimum 
stenciling  requirement  and  owners  and/ 
or  operators  are  free  to  stencil  additional 
information  if  so  desired. 

FRA  is  leaving  this  section  unchanged 
in  the  final  rule.  The  agency  will  allow 
steam  locomotive  owners  and/or 
operators  to  provide  (stencil)  additional. 
more  detailed  information  provided  the 
basic  requirements  of  the  final  rule  are 
met. 

Section  230.82    Fire  Doors  and 
Mechanical  Stokers 

Section  230.82  establishes  the 
requirements  for  steam  locomotive  fire 
doors.  The  NBBPVl  commented  that  the 
words  "and  mechanical  Stokers"  should 
be  deleted  from  the  section  title  since 
there  is  no  mention  of  fire  doors  in  this 
section. 

The  task  force  was  in  agreement  that 
the  words  "and  mechanical  stokers"  are 
excess  verbiage  and  should  be  deleted 
as  their  inclusion  could  mislead  readers 
into  thinking  that  section  of  the  rule  was 
incomplete  as  published. 

FRA  agrees  tnat  the  words  "and 
mechanical  stokers"  are  unnecessary 
and  even  possibly  confusing  and  is, 
therefore,  striking  them  from  the 
heading  for  §  230.82. 


Section  230.86    Required  Illumination 

Under  §230. 86(a),  steam  locomotives 
used  between  sunset  and  sunrise  are 
required  to  be  equipped  with  an 

operating  headlight  of  a  specified 
brightness:  (b)  which  may  he  dimmed 
when  necessarv"  and  (c)  which  the  lead 
steam  locomotive  is  required  to  display 
when  2  or  more  steam  locomotives  are 
used  in  the  same  train.  Grand  Canyon 
Railway  commented  that  this  section 
should  follow  the  language  of  the  diesel 
regulation  (49  CFR  229.125(a)— (c)), 
thereby  clarif\-ing  the  requirements  and 
providing  for  the  dimming  and 
extinguishing  of  the  lead  steam 
locomotive  headlight  when  a  non-steam 
locomotive  is  on  the  point  (actually  in 
the  lead). 

The  task  force  agreed  that  §  230.86(c), 
as  written,  is  subject  to 
misinterpretation  and  could  be  read  as 
requiring  the  lead  steam  locomotive 
have  its  headlight  on  at  all  times 
between  sunset  and  sunrise  regardless 
of  whether  the  lead  steam  locomotive 
was  actually  the  lead  locomotive  on  the 
train.  The  task  force,  therefore, 
recommended  that  the  word  "steam"  be 
struck  ft-om  s?  230.86(c)  of  the  final  rule. 

FR^A  acknowledges  that  §  230.86(c),  as 
written  in  the  NPRM.  was  subject  to 
misinterpretation  and  is  amending  the 
language  of  this  section  in  the  final  rule 
by  striking  the  word  "steam,"  The 
agency's  primary  objective  in  this 
section  is  ensuring  that  whenever  a 
locomotive  is  used  in  the  lead  position, 
it  is  displaying  a  headlight. 

Section  230.88     Throttles 

This  section  provides  that  throttle 
must  be  safe  and  suitable  for  service  and 
equipped  with  an  effective  means  for 
holding  the  throttle  lever  in  any  desired 
position.  A  number  of  comments  were 
received  on  the  issue  of  throttle  locking 
devices  and  on  the  need  to  include  in 
the  rule  a  ban  on  tampering  with  safety 
devices.  Diversified  Rail  Services.  Ohio 
Central  Railroad  System.  St.  Louis 
Steam  Train  Association,  and  Tennessee 
Valley  Railroad  each  submitted 
comments  urging  FRA  to  require  throttle 
locking  devices  on  steam  locomotives. 
Diversified  Rail  Services  and  Tennessee 
Valley  Railroad  also  urged  the  inclusion 
of  language  expressly  forbidding  the 
removal  of  or  failure  to  properly 
maintain  safety  devices. 

The  task  force,  while  recognizing  the 
concerns  raised  in  the  comments,  was  in 
agreement  that  there  is  no  need  to  add 
a  specific  requirement  for  throttle 
locking  devices  to  the  rule.  In  the 
discussion  of  this  issue,  several  task 
force  members  observed  that  the 
requirement  in  this  section  that 
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"efficient  means  (be)  provided  to  hold 
throttle  levers  in  any  desired  position" 
may  be  read  as  requiring  the  use  of 
throttle-locking  devices  to  lock  throttle 
levers  in  the  off  position  when  that  is 
the  desired  position.  The  task  force  also 
felt  that  the  addition  of  a  specific 
provision  prohibiting  tampering  with 
safety  devices  was  unnecessary  in  light 
of  §  230.4(a)'s  general  prohibition  on  the 
use  of  steam  locomotives  or  tenders  that 
are  not  in  proper  condition  and  safe  to 
operate. 

FR.\  believes  the  requirement  under 
this  section  that  throttles  be  maintained 
in  safe  and  suitable  condition  for  service 
with  efficient  means  to  hold  the  throttle 
lever  in  any  desired  position  imposes  a 
duty  on  steam  locomotive  owners  and, 
or  operators  to  include  a  throttle  locking 
device  on  the  steam  locomotive  if  a 
locked  throttle  is  a  desired  position, 
FR>'\  further  believes  that  the  general 
requirement  that  steam  locomotives  be 
maintained  in  the  proper  condition  and 
safe  to  operate  includes  a  prohibition  on 
tampering  with  safety  devices  since  an 
inoperative  or  altered  safety  device  is  bv 
definition  not  in  the  proper  condition. 

Section  230.90     Draw  Gear  Between 
Steam  Locomotive  and  Tender 

This  section  establishes  (a)  the 
maintenance  and  testing  criteria  for  the 
draw  gear:  (b)  the  requirements  for 
safety  bars  and/or  safety  chains:  (c)  the 
minimum  length  of  safety  chains  and/or 
safety  bars:  (d)  the  permissible  limits  for 
lost  motion  betw'een  steam  locomotives 
and  tenders:  and  (e)  the  conditions 
under  which  spring  buffers  may  be  used 
between  steam  locomotives  and  tenders, 
Ohio  Central  Railroad  requested 
clarification  on  the  intent  of  subsection 
(a):  specificallv  questioning  whether 
visual  inspection  is  considered  a  form  of 
nondestructive  examination  fNDE). 
Tennessee  \'alley  Railroad  also 
requested  clarification  on  the  language 
and  intent  of  the  visual  testing 
requirement  and  the  additional  testing 
requirement. 

The  task  force  considered  the 
comments  submitted,  but,  in  the  end, 
decided  to  recommend  that  this  section 
remain  as  published  in  the  NPRM  The 
task  force  members  felt  that  this  section 
clearly  explains  that  a  visual  inspection 
of  the  draft  gear  between  the  steam 
locomotive  and  its  tender  must  be 
performed  at  every  annual  inspection 
and,  if  the  visual  inspection  fails  to 
uncover  any  defects,  an  additional 
inspection  using  another  form  of  NDE 
testing  methods  will  be  performed  on 
the  gear, 

FRA  believes  that  steam  locomotive 
owners  and/or  operators  should  be 
allowed  to  choose  an  appropriate 


method  of  NDE  for  the  testing  of  the 
locomotive  pins  and  drawbar,  FRA  also 
believes  that,  if  a  visual  inspection  of 
the  pins  and  drawbar  is  jierformed  and 
fails  to  detect  any  defects,  an  additional 
examination  of  the  pins  and  drawbar 
must  be  performed  utilizing  another 
appropriate  method  of  NDE. 

Section  230.96    Main,  Side,  and  Valve 

Motion  Rods 

Section  230.96  sets  forth  (a)  when 
main,  side,  or  valve  rods  must  be 
removed  from  ser\'ice;  (b)  how  and 
when  repairs  of  main,  side,  or  valve 
rods  may  be  made;  (c)  the  criteria  for 
bearings  and  bushings:  (d)  how  much 
rod  side  motion  is  acceptable:  (e)  the 
requirements  for  oil  and  grease  cups;  (f) 
limits  on  main  rod  bearing  wear;  and  (g) 
wear  limits  on  side  rod  bearings.  Grand 
Canvon  Railway  and  Tennessee  Valley 
Railroad  submitted  comments  in  which 
they  expressed  disagreement  with  the 
requirement  in  subsection  (b)  that  steam 
locomotive  owners  and/or  operators 
submit  a  written  request  to  FRA  for 
approval  prior  to  doing  any  welding  of 
defective  main  rods,  side  rods,  and 
valve  gear  components.  Grand  Canyon 
Railway,  concerned  that  steam 
locomotive  owners  and/or  operators 
would  likely  incur  long  delays  waiting 
for  agency  approval  during  which  the 
owners  and/or  operators  would  not  be 
able  to  use  their  steam  locomotives, 
urged  instead  that  the  owners  and/or 
operators  be  permitted  to  perform 
welding  on  the  rods  {as  per  accepted 
natitmal  standards)  and  then  submit 
detailed  notification  to  FRA,  The  task 
force  quickly  reached  consensus  on  this 
issue,  emphatically  agreeing  that  the 
reporting  requirement  should  remain  as 
written  in  the  NPRM  The  task  force 
members  agreed  that,  because  rod 
welding  is  a  relatively  new  procedure 
and  can  involve  welding  on  a  number 
of  different  types  of  metals,  there  is 
need  for  uniform  oversight  and  prior 
approval  to  minimize  the  possibility  of 
these  repairs  being  done  improperly.  It 
was  noted  that  an  improperly  repaired 
rod  could  break  and  fly  up  into  the 
locomotive,  resulting  in  the  serious 
injurv  or  death  cif  crew  members, 
passengers,  and  bystanders  as  well  as 
substantial  damage  to  the  steam 
locomotive,  and  the  possible  derailment 
of  the  train, 

FR>\  agrees  completely  with  the  task 
forces  observations  and 
recommendations.  Given  the  potentially 
disastrous  consequences  if  an 
improperly  repaired  side  and/or  valve 
rod  were  to  break  while  the  steam 
locomotive  was  operating  in  service,  the 
agency  believes  that  it  is  mandatory  that 
it  have  the  opportunity  to  review  and 


approve  or  deny  requests  to  perform 
such  repairs  beforehand. 

Section  230.106    Steam  Locomotive 
Frame 

Section  230.106(a)  establishes  the 
cleaning,  inspection,  and  maintenance 
requirements  for  steam  locomotive 
frames,  decks,  plates,  tailpieces, 
pedestals,  and  braces — requiring 
cleaning  and  thorough  inspection  of 
these  parts  whenever  the  steam 
locomotive  is  shopped  for  "heavy 
repairs."  Grand  Canyon  Railway  took 
exception  to  this  section  as  written, 
commenting  that  if  the  cleaning  and 
inspection  requirement  is  tied  to  the 
performance  of  "heavy  repairs  '  then 
that  term  should  be  defined. 

The  task  force  agreed  that  the  term 
"heavy  repairs"  is  not  essential  since  it 
is  only  used  once  in  the  proposed  rule. 
The  task  force  quickly  reached 
consensus  that  the  terra  "heavy  repairs'* 
should  be  stricken  from  the  rule.  It  was 
decided  to  recommend  that  §  230.106(a) 
be  changed  to  require  that  frames,  decks 
plates  be  cleaned  "as  often  as  necessary 
to  maintain  in  a  safe  and  suitable 
condition  for  service,  with  cleaning 
intervals  not  to  exceed  every  1472 
service  days." 

FRA  believes  the  term  "heavy 
repairs"  is  very  subjective  and  would  be 
difficult  to  define  clearly  and  concisely. 
Therefore,  the  agency  has  decided  to 
accept  the  task  force's  recommendations 
and  is  changing  this  section  by  striking 
the  words  "each  time  the  steam 
locomotive  is  in  shop  for  heavy  repairs" 
and  replacing  them  with  the  words  "as 
often  as  necessary  to  maintain  in  a  safe 
and  suitable  condition  for  ser\'ice.  with 
cleaning  intervals  not  to  exceed  every 
1472  service  days." 

Section  230. 1 09     Tender  Trucks 

Subsection  (d)  establishes  a 
requirement  that  all  tenders  be 
equipped  with  devices  or  securing 
arrangements  to  prevent  the  separation 
of  the  tender  body  and  trucks  in  the 
event  of  a  derailment.  This  section  drew 
comments  from  Ohio  Central  Railroad 
System  and  the  Tennessee  Valley 
Railroad.  Ohio  Central  Railroad 
commented  that  the  requirement  is 
vague  and  does  not  explain  how  such  a 
device  is  to  be  setup  and  what  the 
installation  standard  will  be  for  tenders 
not  originally  equipped  with  such 
devices.  Ohio  Central  also  requested 
clarification  on  whether  steam 
locomotive  tenders  that  were  designed 
and  built  without  such  securing  devices 
would  be  "grandfathered"  in  under  the 
rule  and  as  to  whether  auxiliary  water 
and/or  fuel  cars  are  considered  to  be 
tenders.  Tennessee  Valley  Railroad 
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requested  clarification  as  to  what  is  a 
"securing  device"  and  stated  its  belief 
that  this  section  is  not  needed  and  will 
place  a  major  financial  burden  on  those 
locomotive  owners  and/or  operators 
whose  tenders  are  not  so  equipped. 

The  task  force  discussed  this  issue  at 
some  length  and  finally  decided  to 
recommend  that  this  section  be 
amended  to  adopt  the  requirements  of 
the  1978  revisiims  to  part  230.  Under 
the  1978  revisions,  when  tenders  are 
equipped  with  securing  arrangements  or 
devices,  those  arrangements  or  devices 
must  be  maintained  in  safe  and  suitable 
condition  for  service  The  effect  of  the 
rer:ommended  change  would  be  to 
simplv  require  that  such  devices  must 
be  properlv  maintained  when  used.  The 
task  forc:e  members  agreed  to 
recommend  that  FR.\  consider  only 
auxiliarv  water  and/or  fuel  cars  that  are 
semi-permanently  or  permanently 
coupled  to  the  steam  locomntive  and 
tender  as  tenders 

FRA  agrees  with  and  is  adopting  the 
recommendaticms  of  the  task  force. 
.Section  2.30  l(J9(d)  will  be  amended  by 
changing  the  language  in  the  NPRM  to 
read  that  "When  a  tender  is  equipped 
with  a  device  or  securing  arrangement 
to  prevent  the  truck  and  tender  body 
from  separating  in  the  event  of  a 
derailment,  that  device  or  securing 
arrangement  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service. 
FRA  is  making  this  change  in  the  final 
rule  because  of  its  concern  that 
requiring  the  installation  of  truck 
securing  devices/ arrangements  on 
tenders  that  were  built  without  such 
devices  would  impose  substantial 
financial  costs  on  the  locomotive 
owners  and/or  operators  while 
conferring  minimal  additional  safety 
benefits  in  return 

Section  230. 115     Feed  Water  Tanks 

This  section  of  the  rule  sets  the 
requirements  for  steam  locomotive  feed 
water  tanks.  .Subsection  (a)  includes  a 
requirement  that  feed  water  tanks  be 
equipped  with  measuring  devices  that 
allow  the  amount  of  water  in  the  tank 
to  be  measured  from  the  locomotive  cab 
or  tender  deck  Tennessee  Valley 
Railroad  commented  that  3  truck  Shay 
locomotives  should  be  specificallv 
excluded  from  this  section  or.  in  the 
alternative,  a  pnivisirm  for  the  issuance 
of  waivers  from  this  requirement  should 
be  included  in  this  section. 

The  task  forr:e  weighed  Tennessee 
Valley's  comments  but  decided  to 
recommend  against  making  the 
suggested  changes.  The  task  force 
members  believed  that  compliance  with 
this  section  will  not  be  unduly 
burdensome  and  the  safety  benefits  of 


being  able  to  continuously  monitor  the 
amount  of  water  in  the  feed  water  tank 
greatly  outweigh  any  financial  burden 
imposed  on  locomotive  owners  and/or 
operators. 

Inspection  Requirements 

Appendix  A  to  part  230  lists  (for 
guidance  purposes  only)  the  inspection 
requirements  for  daily,  31  service  day. 
annual,  and  5  year  inspections.  Listed 
under  item  18  of  the  daily  inspection 
requirements  is  a  duty  to  inspect  the 
classification  lamps.  The  Minnesota 
Transportation  Museum,  Inc.,  took 
exception  to  this  requirement, 
commenting  that  the  inspection 
requirement  for  class  lights  should  be 
deleted  as  such  lights  no  longer  have 
any  function. 

The  task  force  disagreed  with 
Minnesota  Transportation  Museum's 
comments.  One  task  force  member 
observed  that  his  steam  locomotive 
operation  utilizes  class  lamps  whenever 
extra  trains  are  run.  The  task  force 
decided  to  recommend  that  FRA  retain 
the  requirement  that  class  lamps  be 
inspected  on  a  daily  basis  because, 
although  unlikely,  the  need  to 
illuminate  these  lamps  could  arise  at 
any  time. 

FRA  is  retaining  the  requirement  that 
classification  lamps  be  inspected  in  the 
final  rule.  The  agency  believes  this 
requirement  is  justified  because 
whenever  a  steam  locomotive  is  used  on 
a  steam  operation  that  runs  extras,  the 
need  to  use  the  class  lamps  may  arise. 

49  CFR  Part  209 

Section-by-Section  Analysis 

The  following  section-by-section 
analysis  discusses  in  more  detail  the 
changes  and  amendments  made  to 
Appendix  A  to  part  209 

In  the  NPRM,  FR,\  proposed  to 
include  as  an  appendix  to  part  230  a 
discussion  of  the  agency's  exercise  of 
jurisdiction  over  tourist  railroads.  FRA 
has  concluded  that  it  is  more  logical  to 
include  this  discussion  in  Appendix  A 
to  part  209,  which  already  contains  an 
agency  statement  of  policy  about  its 
safety  jurisdiction.  Therefore,  rather 
than  including  this  jurisdictional 
discussion  as  an  appendix  to  part  230. 
FRA  is  amending  appendix  A  to  part 
209.  Because  this  discussion  will  be 
inserted  into  an  existing  policy 
statement  that  explains  the  basic 
principles  of  FRA  jurisdiction,  it  does 
not  contain  the  discussion  of  those 
principles  that  was  originally  included 
when  proposed  as  an  appendix  to  part 
230.  FRA  has  also  changed  the 
discussion  in  ways  that  are  intended  to 
make  it  more  clear. 


This  jurisdictional  statement 
summarizes  the  policy  FRA  has 
implemented  toward  tourist  operations 
for  many  years.  FR.^  has  explained  that 
policy  in  a  report  to  Congress  ("Federal 
Railroad  Administration  Regulatory 
Actions  Affecting  Tourist  Railroads")  in 
Iunel996,  Congressional  testimony,  and 
in  many  letters  to  individual  tourist 
railroads  and  their  associations  over  the 
last  several  years.  Several  rules  have 
contained  provisions  specifically 
concerning  FRA's  exercise  of 
jurisdiction  over  tourist  operations  [e.g., 
49  CFR  234.3(c)).  However,  until  now, 
FRA  has  not  published  its  policy  in  the 
CFR  for  easy  reference. 

49  CFR  Part  230 

Section-by-Section  Analysis 

The  following  section-by-section 
analysis  discusses  in  more  detail  the 
changes  and  amendments  made  to  the 
1978  version  of  part  230.  As  an  aid  to 
readers.  FR^-K  has  denominated  as  "new" 
sections  of  the  final  rule  which  lack  a 
present  counterpart. 

Subpart  A — General 

In  this  subpart.  FRA  has  added  a 
series  of  provisions  consistent  with  to 
those  found  in  its  other  recent 
regulations.  Through  these  uniform 
provisions,  FRA  makes  explicit  the 
scope,  purposes  and  applicability  of 
these  rules  and  the  potential 
consequences  of  noncompliance  with 
the  rules  once  adopted. 

Section  230. 1     Purpose  and  Scope 
(New) 

This  section  clearly  defines  the  scope 
of  part  230;  explaining  that  these 
standards  are  intended  to  establish 
minimum  standards  for  inspection  and 
maintenance  of  steam  locomotives  used 
on  railroads  to  which  this  part  applies. 

Section  230.2    Applicability  (New) 

As  described  in  the  "Responsibility 
for  Compliance"  discussion,  the  task 
force  wanted  to  rewrite  this  part  to  make 
clear  that  the  steam  locomotive 
regulations  would  apply  primarily  to 
steam  locomotive  owners  and/or 
operators.  The  task  force's  proposed 
applicability  section  read  as  follows: 
"This  part  applies  to  any  entity  which 
owns  a  steam  locomotive  or  operates 
one  under  a  contract,  agreement  or 
lease.  This  part  does  not  apply  to 
entities  that  own  or  operate  steam 
locomotives  over  track  that  is  less  than 
24  inches  in  gage  or  to  entities  that  are 
considered  "insular"  by  this  agency." 
See  Appendix  A  of  part  209  for  a 
current  statement  of  the  policy  on  FRA's 
exercise  of  jurisdiction. 
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Although  the  agency  changed  this 
language  to  text  that  is  more  in  keeping 
with  the  purpose  and  language  of  the 
applicability  provisions  of  FRA's  other 
rules,  the  changes  made  do  not  conflict 
with  the  task  force's  recommendation 
that  the  rule  clearly  place  primary 
responsibility  for  compliance  with  the 
rules  on  the  owner  and/or  operator  of 
the  locomotive.  By  design,  the 
applicability  section  explains  the  type 
of  rail  operations  to  which  the  rule  will 
apply,  not  upon  whom  responsibility  for 
compliance  will  lie.  By  statute.  FRA  has 
jurisdiction  over  all  railroads  (except  for 
urban  rapid  transit  operations  not 
connected  to  the  general  system),  but  it 
frequently  limits  the  reach  of  a 
particular  rule  to  less  than  the  entire 
uni\'erse  of  railroads,  using  the 
applicability  section  to  clarif\-  which 
operations  it  intends  to  be  covered  by 
the  rule.  Locomotive  owners  and/or 
operators  and  other  parties  seeking 
guidance  on  whether  they  must  comply 
with  this  part  should  refer  to  §  230.8 
Responsibility  for  Compliance  for 
guidance.  That  section  specifically 
explains  to  whom  the  rule  applies. 

Notwithstanding  their  elimination 
from  the  applicability  section,  wherever 
appropriate,  the  locomotive  owner(sJ 
and/or  operator(s)  are  specifically 
identified  in  the  rule  as  the  party  or 
parties  best  able  to  execute  certain 
delineated  inspection  and  maintenance 
responsibilities.  Thus,  the  fact  that  the 
locomotive  owner  and/ or  operator  are 
not  referred  to  by  name  in  the 
applicability  provision  does  not  mean 
that  they  may  not  be  held  primarily 
responsible  for  compliance.  .Section 
230.2  should  be  viewed  as  describing 
the  extent  of  the  agency's  exercise  of  its 
statutory  jurisdiction  in  the  area  of 
steam  locomotive  safety,  with  §  230.8 
pro\iding  the  practical  compliance 
guidance  that  the  task  force 
recommended  be  included  in  the 
applicability  section.  Accordingly, 
§  230.2  explains  that  these  standards 
applv  to  all  railroads  that  operate  steam 
locomotives,  with  four  categorical 
exceptions  (three  of  which  are 
considered  "standard"  exceptions). 
First,  this  section  does  not  apply  to 
railroads  of  less  than  24"  gage.  This 
exception  is  not  standard  but  is 
consistent  with  the  agency's  historical 
approach  to  exercising  its  safet\' 
jurisdiction.  Railroads  operatmg  on  less 
than  24"  gage  track  have  never  been 
considered  railroads  by  the  Federal 
railroad  safety  laws,  generallv  being 
considered  miniature  or  imitation 
railroads.  In  the  context  of  this  rule, 
which  clearly  applies  to  certain 
operations  of  less  than  standard  gage,  it 


is  important  to  clarify  that  the  smallest 
gage  railroads  are  not  included.  Second, 
this  section  does  not  apply  to  "plant" 
railroads  that  exclusively  operate  freight 
trains  on  track  inside  an  installation  that 
is  not  part  of  the  general  system  of 
transportation,  this  is  a  standard 
provision.  Third,  this  section  does  not 
apply  to  urban  rapid-transit  operations 
that  are  not  connected  to  the  general 
system  of  transportation.  This  is  also  a 
standard  provision  that  merely  restates 
the  statutory  limit  on  FR.^'s  jurisdiction 
for  the  convenience  of  the  reader. 
Finally,  this  section  excludes  from  its 
reach  railroads  that  operate  passenger 
trains  only  on  track  inside  an  insular 
installation — operations  limited  to 
separate  enclaves  in  such  a  way  that  the 
safetv  of  those  not  entering  the  enclaves 
is  not  affected  by  the  operations, 
hisularity  is  destroyed,  however,  and 
the  rule  applies  where  any  of  the 
following  exists  on  its  line:  (1)  A  public 
highway-rail  crossing  that  is  in  use;  (2) 
an  at-grade  rail  crossing  that  is  in  use: 
(3)  a  bridge  over  a  public  road  or 
commercially  navigable  waters;  or  (4)  a 
common  corridor  with  another  railroad, 
i.e..  where  operations  are  conducted 
within  30  feet  of  those  of  any  other 
railroad.  This  section,  too.  is  standard 
and  reflects  the  agency's  long-standing 
policy  on  its  exercise  of  jurisdiction 
over  tourist  and  historic  railroads.  This 
language  is  used  where  FRA  intends  to 
reach  tourist  railroads  whose  operations 
are  not  over  the  general  railroad  system 
but  affect  public  safety  sufficiently  to  be 
covered  by  a  particular  rule.  As 
proposed,  this  section  includes  the 
word  "installation  "  in  its  discussion  of 
this  part's  applicability  to  entities  that 
operate  "passenger  "  trains.  While  the 
agency  has  included  this  term  with 
specific  reference  to  passenger 
operations  in  three  of  its  rulemakings 
over  the  past  few  years,  the  agency 
believes  that  the  regulated  industry  may 
not  be  accustomed  to  seeing  this  term  in 
the  context  of  tourist  railroads.  It  is  the 
agency's  view  that  an  "installation"  is 
simply  a  separate  enclave  off  the  general 
system.' 

Section  230.3    Implementation  (New) 

This  section  establishes  a  staggered 
implementation  scheme.  This  scheme  is 
designed  to  provide  flexibility  to  those 
steam  locomotive  owners  and  operators 


■  See  Power  Brake  Regulations  NPRM,  59  FR 
47676  (September  16.  1994):  Railroad  Accident 
Reporting  NPRM.  59  FR  42880  (Augu.sl  19.  1994): 
and  Grade  Crossing  Signal  System  Safety  Final 
Rule,  59  FR  50086,  (September  30,  1994). 
Subsequent  publications  in  the  Grade  Crossing  (GC) 
and  Accident  Reporting  (AR)  arenas  have  included 
this  language  as  well.  See  61  FR  30940  (AR)  (6/18/ 
96),  61  FR  31802  (GC).  (6/20/96).  and  61  FK  67477 
(AR)  (12/23/96). 


who  otherwise  might  be  adversely 
affected  by  the  magnitude  of  changes 
being  implemented.  This 
implementation  language  was 
strenuously  debated  by  the  task  force 
members.  'The  task  force's  greatest 
concern  was  that  steam  locomotive 
owners  and/or  operators  would  be 
required  to  conduct  an  inspection 
equivalent  to  that  required  by  this  rule's 
§  230.17  sooner  than  they  would  be 
required  to  do  so  under  §230.10  of  the 
1978  standards.  The  task  force  was  also 
concerned  that  steam  locomotive 
owners  and/or  operators  not  be  granted 
a  "windfall"  and  allowed  so  much  time 
under  the  new  standards  to  perform 
required  inspections  that  safety  could  be 
compromised.  The  task  force's  primary 
concern  was  insuring  that  the  new 
inspection  requirements  would  be 
applied  retroactivelv  to  locomotives  that 
had  complied  with  §§230.10  and  230.11 
of  the  1978  standards  within  a  certain 
period  of  time  prior  to  the  effective  date 
of  the  rule.  The  task  force  had  difficulty 
in  determining  what  was  an  appropriate 
period  of  time  prior  to  the  rule's 
effective  date  in  which  to  allow 
retroactive  application  of  the  new 
inspection  standards.  Under  the 
compromise  finally  worked  out  by  the 
task  force  and  adopted  by  FRA, 
performance  of  the  1472  ser\'ice  day 
inspection,  which  must  be  conducted  at 
the  time  a  §  230.10  inspection  would 
have  been  required  under  the  1978 
standards,  triggers  the  compliance 
requirement.  Thus,  with  the  exception 
of  certain  inspection  and  maintenance 
requirements  that  become  effective  one 
year  from  the  effective  date  of  the  rule, 
steam  locomotive  owners  and/or 
operators  must  begin  to  comply  ivith 
part  230  when  the  1472  service  4a\ 
inspection  becomes  due  under  this  rule. 
Up  until  that  time,  however,  compliance 
with  the  regulations  in  effect  prior  to  the 
effective  date  of  this  rule  will  be 
considered  to  be  full  compliance  with 
this  part.  To  provide  additional 
flexibility,  however,  the  agency  will 
continue  to  consider  flue  removal 
extension  requests  made  under  the 
provisions  of  §  230.10  of  the  1978 
standards  for  two  years  from  the 
effective  date  of  the  rule.  Thus,  for 
example,  a  locomotive  that  received  an 
inspection  under  §  230. 1 0  of  the  1 978 
standards  up  to  five  years  before  the 
date  of  this  rule  would  have,  with  this 
flue  extension  provision,  a  minimum  of 
two  years  from  the  effective  date  of  the 
rule  to  conduct  the  1472  service  day 
inspection  required  by  these  standards. 
If  the  locomotive  ver>'  recently  received 
the  inspection  required  by  §  230.10  of 
the  1978  standards,  the  locomotive 
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owner  and/or  operator  will  have  the 
entirp  pprind  allowed  under  that  section 
before  having  to  conduct  the  required 
1472  service  day  inspection. 

In  addition,  under  this  section, 
locomotive  owners  and/or  operators 
may  petition  the  agency  for  "special 
considsration"  of  the  rule's 
implementation.  In  order  to  qualify  to 
file  a  petition  for  special  consideration, 
the  locomotivn  owner  and/or  operator 
must  have  either  fully  or  partially 
satisfied  the  1472  service  day  inspection 
requirements  within  three  years  prior  to 
September  25.  1998  (the  date  of 
publication  of  the  NPRM).  If  the 
locomotive  is  oniv  in  partial  compliance 
with  the  requirements  of  this  section,  it 
will  have  to  be  in  full  compliance  by  the 
time  the  petition  is  actuallv  filed.  The 
petition  must  be  fileti  within  one  year 
from  the  effective  date  of  the  rule  and 
must  include  all  the  documentation 
necessary  to  establish  that  the 
locomotive  is  in  compliance  with  the 
requirements  of  the  1472  ser\'ice  day 
inspection  standards.  The  agency  must 
respond  to  the  petition  within  one  year 
of  filing  Thus,  the  time  in\'olved  in 
filing  a  petition  for  special 
consideration  and  receiving  FR^'K's 
response  to  that  petition,  will  be  the 
same  as  the  two-vear  grace  period 
allowed  to  non-petitioning  locomotive 
owner  and/ or  operators  who  utilize  the 
available  flue  e.xtension  provision.  If 
FR.-\  does  not  respcmd  in  a  timely 
fashi(in,  the  locomotive  owner  and/or 
operator  awaiting  the  response  will  be 
granted  an  additional  extension  of  up  to 
6  months  or  until  the  time  the  agency's 
decision  is  received,  whichever  occurs 
first. 
The  distinction  between  "full"  and 

"partial"  satisfaction  of  the  1472  service 
day  inspection  requirements  is  made  in 
reference  to  the  two-step  procedure  that 
must  be  complied  with  under 
subsection  la)  of  *?  230,17.  This  consists 
of  the  general  inspection  requirements 
and  the  requirement  that  the  FR<-\  Form 
No.  4  be  up(iated  and  verified  at  that 
time,  A  locomotive  owner  and/or 
operator  who  has  satisfied  both  of  these 
requirements  within  three  years  prior  to 
the  effective  date  of  this  rule  will  be 
able  to  file  the  petition  the  day  the  rule 
becomes  effective,  A  locomotive  owner 
and/ or  operator  that  has  only  satisfied 
one  requirement,  however,  has  only 

■partiallv"  satisfied  the  requirements  of 
*»  2,U).17  and  will  have  until  the  term  of 
the  petition  process,  one  year,  to  satisfy 
the  second  requirement.  For  example,  a 
locomotive  owner  and/or  operator  who 
inspected  their  locomotive  under 
§  230. 10  of  the  1978  standards  within 
three  years  prior  to  the  effective  date  of 
this  rule,  but  did  not  update  and  verify 


the  FRA  Form  No.  4  at  that  time,  will 
have  a  full  year  to  do  so  before 
submitting  the  application.  Likewise,  if 
the  FRA  Form  No.  4  has  been  updated 
and  verified  within  three  years  prior  to 
the  effective  date  of  the  rule  but  an 
inspection  satisfying  §  230.10  of  the 
1978  standards  has  not  been  conducted, 
the  locomotive  owner  and/or  operator 
will  have  one  year  in  which  to  conduct 
the  qualifying  inspection  before 
submitting  an  application  for  special 
consideration. 

Section  230.3  also  contains  provisions 
addressing  the  requirements  related  to 
the  filing  of  the  petition.  This  section 
requires  petitions  for  special 
consideration  to  be  accompanied  by  all 
the  locomotive  records  that  show  how- 
many  service  days  the  locomotive  has 
accumulated  since  the  last  inspection 
conducted  under  the  1978  standards. 
and  the  number  of  service  days 
remaining  before  a  1472  service  day 
inspection  must  be  conducted  under  the 
"new"  §230.17.  The  task  force  was 
concerned  about  proving  the  submission 
and  response  to  the  petition,  so  they 
recommended,  and  FRA  agreed  to  stress 
that  these  petitions  should  be  sent  by 
some  form  of  registered  mail  to  ensure 
a  record  of  delivery.  For  its  part,  the 
agency  will  respond  to  all  such  petitions 
by  registered  mail  within  one  year  of 
receipt.  In  addition,  this  .section 
contains  provisions  addressing  the 
effect  of  the  petition's  disposition  on  the 
implementation  requirements.  If  the 
agency  grants  the  petition,  the 
requirements  will  become  effective 
upon  receipt  of  the  response  letter. 
Likewise,  if  the  agency  denies  the 
petition,  the  rule  will  become  effective 
as  though  the  petition  had  never  been 
filed. 

Finally,  because  many  task  force 
members  were  concerned  about  the 
problem  of  potential  untimeliness  in  the 
agency's  response,  this  section 
addresses  the  effect  of  agency  silence 
within  the  one  year  response  time 
period.  Under  this  rule,  the  petitioner 
must  notify  the  agency  if  a  response  to 
the  petition  for  special  consideration 
has  not  been  received  within  the 
prescribed  one  year  period.  Operators  at 
the  end  of  their  inspection  cycle,  who 
have  not  received  a  response  from  the 
agency  within  the  one  year  provided. 
will  be  allowed  to  operate  under  the 
1978  standards  for  an  additional  6 
months,  or  until  they  receive  FRA's 
decision,  whichever  occurs  first. 

Section  230.4     Penalties  (New) 

This  section  incorporates  the 
maximum  penalties  provided  for  in  the 
Federal  railroad  safety  laws.  These 
penalty  amounts,  however,  have 


recently  been  adjusted  for  infiation 
pursuant  to  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  Pub, 
L.  101-410.  Stat.  890.  28  U.S.C.  2461 
note,  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996.  Pub.  L.  104- 
124  (4/26/96),  For  a  more  complete 
discussion  of  the  agency's  recent 
penalty  adjustments  see  Civil  Monetary 
Penalty  Inflation  Adjustment.  63  FR 
11618  (March  10.  1998). 

Section  230.5    Preemptive  Effect  (New) 

This  part  is  issued  under  the  authority 
of  49  U.S.C.  20106  and  49  U.S.C.  20701- 
20703.  FR,-\  believes  that  the  broad  field 
preemption  of  the  LBIA  (49  U.S.C. 
20701  et  seq.).  while  the  appropriate 
standard  in  the  area  of  locomotive 
safety,  does  not  preempt  state  regulation 
of  those  steam  locomotive  operations 
over  which  FRA  has  never  exercised 
jurisdiction,  such  as  insular  tourist 
railroads  and  amusement  rides. 

Section  230.6     Waivers  (New) 

All  waivers  previously  granted  under 
part  230  that  are  not  filed  for 
reassessment  with  the  FR.A's  Office  of 
Safety  prior  to  the  effective  date  of  this 
rule  will  lapse  on  that  date.  However, 
under  the  terms  of  this  pro\ision.  the 
agencv  vvill  review  those  waivers  that 
are  timely  filed  and  notify  applicants 
whether  the  w^aiver  has  been  continued. 
The  one  exception  to  this  is  where  the 
waiver  granted  was  for  a  "flue 
extension."  Those  waivers 
automatically  expire  one  year  from  the 
date  granted. 

The  reason  FRA  has  eliminated  the 
granting  of  waivers  under  part  230  is  to 
correct  the  misapplication  of  §  230.158 
of  the  1978  standards  for  inspection  and 
maintenance  of  steam  locomotive 
boilers  and  flues.  Under  the  1978 
standards,  railroads  operating  fewer 
than  5  locomotives  were  allowed  to 
apply  for  waivers  from  the  requirements 
of  Subpart  B — Steam  Locomotives  and 
Tenders,  This  section  was  intended  to 
apply  only  to  those  regulations  in 
Subpart  B;  in  practice,  it  was  extended 
to  apply  to  Subpart  A  as  well. 
Consequently,  operators  were  often 
granted  waivers  from  compliance  with 
the  provisions  of  Subpart  A. 

In  addition,  the  agency  is  using  this 
section  to  make  clear  that  its  waiver 
process,  described  in  49  CFR  part  211, 
has  now  been  centralized.  As  such,  this 
section  cites  to  part  211  of  this  chapter 
for  the  appropriate  standards  when 
filing  petitions  for  waiver  from  the 
requirements  of  part  230. 
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Section  230.7    Responsibility  for 
Compliance  (New) 

This  section  restates,  in  regulatory 
language,  the  provisions  of  Chapter  207 
of  Title  49  of  the  United  States  Code: 
commonly  referred  to  as  the  Locomotive 
Inspection  Act.  This  section  also 
designates  the  party  or  parties 
responsible  for  ensuring  that  the 
requirements  of  part  230  are  satisfied. 
See  the  discussion  in  section  VltA) 
titled  "Responsibility  for  Compliance," 
above. 

Section  230.8     Definitions  (New) 

The  following  is  an  explanation  of 
each  definition  that  FRA  is  adding  or 
amending  in  this  final  rule. 

Alteration:  This  definition 
incorporates  the  N'BIC  definition  to 
harmonize  concepts  within  the 
industn,'. 

,-l.\'S7.This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  only. 

API:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  onlv. 

ASME:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  onlv. 

Boiler  Suiiaces:  This  definition  was 
added  to  make  clear  what  areas  of  the 
boiler  are  referenced  throughout  the 
rule. 

BreaA;  This  definiticm  incorporates 
the  distinction  between  "break  '  and 
"crack"  delineated  in  part  229. 

Code  of  Original  Construction:  This 
definition  is  non-substantive  and  is 
included  for  clarification  purposes  only. 

Crack:  This  definition  mcorporates 
the  distinction  between  "break"  and 
"crack"  delineated  in  part  229. 

Dead-in-tow:  This  definition  is 
intended  to  provide  guidance  as  to 
when  a  non-complying  steam 
locomotive  may  be  moved. 

Lite  Locomotive:  This  definition  is 
intended  to  provide  guidance  as  to 
when  a  non-complying  steam 
locomotive  may  be  moved. 

Locomotive  Operator:  As  discussed  m 
the  liability  section  above,  in 
recognition  of  the  fact  that  many 
locomotives  are  owned  and  operated  by 
entities  other  than  railroad  companies, 
FR,-\  is  making  its  liability  standards 
more  specific.  This  definition 
distinguishes  between  these  relevant 
entities  in  order  to  make  clear  that  a 
locomotive  may  be  owned  and  operated 
by  separate  entities. 

Locomotive  OwTier:  As  discussed  in 
the  liabilitv  section  above,  in 
recognition  of  the  fact  that  many 
locomotives  are  owned  and  operated  by 
entities  other  than  railroad  companies. 


FRA  is  making  its  liability  standards 
mofp  specific.  This  definition 
distinguishes  between  these  relevant 
entities  in  order  to  make  clear  that  a 
locomotive  may  be  owned  and  operated 
by  separate  entities. 

MAW  P:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  only. 

NBIC:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  only. 

\DE:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  only. 

NPS:  This  definition  is  non- 
substantive and  is  included  for 
clarification  purposes  only. 

Railroad:  This  definition  incorporates 
the  statutorv  definition  of  railroad  in  49 
U.S.C.  Sec.  20102. 

Renewal:  This  definition  incorporates 
industry  concepts  and  is  not  intended  to 
have  substantive  effect. 

Repair:  This  definition  incorporates 
the  NBIC  definition  to  harmonize 
concepts  within  the  industry. 

Serious  Injur}':  This  definition 
incorporates  the  definition  of  serious 
injury-  from  the  "FRA  Guide  for 
preparing  Accident  Incident  Reports" 
(Effective:  January  1997). 

Service  Day:  As  described  in  the 
inspection  section  above,  the  agency  is 
revising  the  inspection  time  periods 
throughout  this  part,  basing  them  on  a 
new  "service  day"  concept.  Service  day 
is  defined  as  each  and  e\ery  calendar 
day  that  a  steam  locomotive  boiler  has 
steam  pressure  above  atmospheric 
pressure  with  fire  in  the  firebox.  Each 
such  day  will  count  as  a  "servdce  day" 
for  the  locomotive. 

Stayed  Portion  of  the  Boiler:  This 

definition  establishes  a  threshold  for 
distinguishing  between  stayed  and 
unsta\ed  portions  of  the  boiler,  both  of 
which  are  identified  in  this  part.  It  is 
not  intended  to  ha\e  substantive  effect. 

Steam  Locomotive:  This  definition 
modifies  the  1978  standard's  definition 
of  "locomotive"  to  make  it  specific  to  a 

"steam  locomotive"  It  has  been 
rewritten  for  grammatical  clarity. 

Unstayed  Portion  of  the  Boiler:  This 
definition  establishes  a  threshold  for 
distinguishing  between  stayed  and 
unstayed  portions  of  the  boiler,  both  of 
which  are  identified  in  this  part.  It  is 
not  intended  to  have  substantive  effect. 

Wastage:  This  is  a  technical 
definition:  included  for  the  purpose  of 
clarifying  required  minimum 
thicknesses  and  condemning  limits  for 
the  boiler. 


Information  Collection 


Section  230.10 

(New) 

This  section  is  included  for  the 
convenience  of  the  reader.  Imposing  no 
new  requirements  upon  regulated 
entities,  it  simply  represents  the 
agency's  certification  that  it  has 
complied  with  all  Office  of  Management 
and  Budget  review  requirements 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.].  The 
review  and  approval  process  reflected  in 
this  provision  are  explained  in  greater 
detail  below. 

General  Inspection  Requirements 

Section  230. 1 1     Repair  of  Nan- 
Complying  Conditions  (New) 

This  section  adopts  the  requirement 
in  part  229  that  non-complying 
locomotives  be  repaired  before  being 
retm-ned  to  ser\'ice.  In  addition,  it 
affixes  the  responsibility  for  such 
repairs  and  for  approving  any 
noncomplying  conditions  that  are  not 
repaired  on  the  locomotive  owmer  and/ 
or  operator. 

Section  230.12    Movement  of  Non- 
Complying  Steam  Locomotives  (New) 

This  section  makes  part  230  current 
with  part  229  by  incorporating  the 
concept  of  movement  for  the  purpose  of 
repair.  Under  this  section,  locomotive 
owners  and/or  operators  are  allowed  to 
move  a  noncomplying  locomotive  for 
the  purpose  of  repair,  after  the 
locomotive  owner  and/or  operator  has 
determined  that  the  locomotive  is  safe 
to  be  so  moved.  Upon  consideration  of 
the  comments  received,  FRA  and  the 
task  force  amended  this  section  to 
provide  for  the  movement  of 
noncomplying  steam  locomotive.  The 
task  force  felt  strongly  that  this 
provision  was  necessary'  to 
accommodate  the  operating  exigencies 
which  may  occur  in  the  course  of  steam 
locomotive  operations. 

Section  230. 1 3    Daily  Inspection 

This  provision  adopts,  without 
substantive  change,  the  existing 
regulations  governing  the  daily 
inspection  of  steam  locomotives. 

Section  230.14     31  Service  Day 
Inspection  (New) 

This  provision,  while  not 
substantively  changing  the  inspection 
requirements  for  steam  locomotives, 
adds  a  requirement  that  locomotive 
owners  and/or  operators  notify  FRA 
before  performing  a  31  service  day 
inspection  and  revises  the  time  interval 
within  which  certain  inspections  must 
be  performed. 
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Section  230. 1 5    92  Service  Day 

Inspection  IS'ew) 

This  provision  imposes  no  new 
inspection  requirements  for  steam 
Incnmotives  but  revises  the  time  frame 
within  which  certain  inspections  must 
be  performed. 

Section  230. 1 6    Annual  Inspection 

(\ewl 

This  provision  makes  no  substantive 
chdn^t^  in  the  annual  inspection  of 
steam  locomotive  requirements,  except 
to  add  a  requirement  that  locomotive 
owners  and  (ir  r)p^'^dto^s  notifv'  FRA 
before  perfornung  annual  locomotive 
inspections. 

Section  230. 1 7     1,472  Service  Day 

Inspection  l\'ew) 

This  provision  revises  the  time  frame 

within  whu  h  certain  inspections  must 
be  performed  and  imposes  a 
requirement  that  steam  locomotive 
owners  and  nr  operators  complete, 
update,  and  \erih  the  steam 
locomotives  FFL-\  Form  No.  4  at  the 
time  of  the  locomotive's  1472  service 
dav  inspection  and  file  the  FRA  Form 
No,  4  with  FKA  within  30  days  of 
completion  of  the  inspection.  See  the 
analysis  in  section  IX(B)(5).  above. 

Recordkeeping  Requirements 

Section  230. 1 8    Service  Days  (New) 

This  provision  imposes  a  new 
recordkeeping  requirement  on  the 
owners  and/or  operators  of  steam 
locomotives.  Under  this  section, 
lucomotive  ownfTs  and/or  operators  are 
Pf'quired  to  keep  a  current  service  day 
record  showing  the  number  of  service 
davs  the  steam  locomotive  has  accrued 
since  its  last  ?  1  service  day,  92  service 
day.  annual  and  1472  service  day 
inspection.  Locomotive  owners  and/or 
operators  are  also  required  to  fde  a 
report  with  FRA  each  January  31, 
detailing  the  number  of  service  days 
each  steam  locomotive  accrued  during 
the  preceding  calendar  year.  Failure  to 
file  this  report  will  result  in  the 
locomotive  being  considered  '"retired." 
In  nrder  to  return  a  "retired"  locomotive 
to  service,  the  locomotive  owner  and/or 
operator  will  have  to  first  perform  a 
1472  service  day  inspection.  The  agency 
realizes  that  e.xigencies  do  arise  and,  as 
such,  does  not  intend  to  be  totally 
infle.xible  in  the  enforcement  of  this 
recordkeeping  requirement.  Should  a 
service  day  report  be  filed  a  day  or  two 
late,  the  agency  will  give  the  operator 
the  benefit  of  the  doubt  and  accept  the 
report  as  though  it  had  been  timely 
filed. 

While  these  changes  impose  some 
additional  recordkeeping  duties  on 


regulated  entities,  the  agency  believes 
that  the  additional  burdens  so  imposed 
are  substantially  outweighed  by  the 
benefits  the  regulated  community  will 
realize  from  the  new  inspection  tune 
periods. 

Section  230. 1 9    Posting  of  FRA  Form 
No.  1  and  FRA  Form  No.  3 

There  are  no  new  recordkeeping 
requirements  imposed  upon  locomotive 
owners  and/or  operators  under  this 
section.  The  FRA  Form  No.  1,31  service 
day  and  92  service  day  inspection  report 
required  under  this  nde.  is  equivalent  to 
the  monthly  inspection  report  formerly 
required  under  §§  230.51  and  230  160  of 
the  1978  standards.  The  required  FR.\ 
Form  No.  3,  annual  inspection  report,  is 
equivalent  to  the  annual  inspection 
report  formerly.required  under 
§§230.52  and  230.161  of  the  1978 
standards. 

Section  230.20    Alteration  and  Repair 
Report  for  Steam  Locomotive  Boilers 

This  section  imposes  recordkeeping 
requirements  upon  locomotive  owners 
and/or  operators.  FR.\  Form  No.  19  is 
the  alteration  report  regulated  entities 
were  required  to  file  under  ^  230.54  of 
the  1978  standards.  Under  this  rule,  the 
locomotive  owner  and/or  operator  is 
required  to  file  a  FRA  Form  No.  19 
whenever  alterations  that  affect  the 
information  on  the  FRA  Form  No.  4  are 
made  and/or  whenever  welded  or 
riveted  repairs  are  made  to  the  unstayed 
portion  of  the  locomotive  boiler. 
Locomotive  owmers  and/or  operators 
also  must  make  out  and  maintain  (but 
not  file  with  FRA)  FRA  Form  No.  19s 
whenever  welded  or  riveted  repairs  are 
made  to  stayed  portions  of  the 
locomotive  boiler. 

Section  230.21     Steam  Locomotive 
Number  Change  (New) 

This  section  incorporates 
requirements  originally  issued  by  the 
former  Interstate  Commerce 
Commission  in  its  "Interpretations, 
Rulings  and  Explanations  on  Questions 
Raised  Regarding  the  Laws,  Rules,  and 
Instructions  for  Inspection  and  Testing 
of  Steam  Locomotives  and  Tenders  and 
Their  Appurtenances'  {ICC 
Interpretations). 

Section  230.22    Accident  Reports 

This  section,  which  retains  the 
requirements  of  §230.162  of  the  1978 
standards,  details  when  a  railroad  must 
report  an  accident  involving  a  steam 
locomotive  boiler  and/or  appurtenance, 
how  and  to  whom  the  report  must  be 
made,  and  what  information  must  be 
conveyed  in  the  report. 


Subpart  B — Boilers  and  Appurtenances 

Section  230.23     Responsibility  for 
General  Construction  and  Safe  Working 
Pressure 

This  section  makes  the  locnmnfive 
owner  and  operator,  both,  jointly  and 
severally  responsible  for  the  general 
design  and  construction  of  the 
locomotive  boiler.  Section  230.1  of  the 
1978  standards  placed  that 
responsibility  on  the  "railroad 
company."  This  change,  made  on 
account  of  the  changes  which  have 
occurred  in  the  steam  locomotive 
industry  since  the  original  steam  rules 
were  promulgated,  places  responsibilitv 
for  the  locomotive  on  the  locomotive 
owner  and/or  operator,  the  parties  in  the 
best  position  to  assume  that 
responsibility.  Lender  this  rule, 
responsibility  is  affixed  on  the 
locomotive  owners  and  operators 
regardless  of  whether  they  are  railroad 
companies. 

Allowable  Stress 

Section  230.24     Maximum  Allowable 
Stress 

This  section,  while  not  substantively 
changing  §230.2  of  the  1978  standards, 
rephrases  some  of  the  wording  in  order 
to  help  clarif\'  and  eliminate  any 
ambiguities  or  confusion  arising 
thereunder. 

Section  230.25     Maximum  Allowable 
Stress  on  Stays  and  Braces 

Other  than  removing  the  distinction 
between  locomotives  constructed  before 
and  after  1915.  which  the  task  force  and 
FRi-\  both  believe  is  no  longer  relevant, 
this  section  is  substantially  the  same  as 
§  230.3  of  the  1978  standards. 

Strength  of  Materials 

Section  230.26     Tensile  Strength  of 
Shell  Plates 

This  section  of  the  final  rule  adopts, 
without  change,§  230.4  of  the  1978 
standards. 

Section  230.27    Maximum  Shearing 
Strength  of  Rivets 

This  section  of  the  final  rule  adopts, 
without  change,  §230.5  of  the  1978 
standards. 

Section  230.28.     Higher  Shearing 
Strength  of  Rivets 

This  section  of  the  final  rule  adopts, 
without  change,  §  230.6  of  the  1 978 

standards. 

Inspection  and  Repair 

Section  230.29     Inspection  and  Repair 

This  section  combines  the  concepts 
embodied  in  §§  230.7  and  230.12  of  the 
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1978  standards.  The  task  force 
recommended  changing  the  party 
charged  with  responsibility  for 
inspection  and  repair  of  the  locomotive 
boiler  from  the  "mechanical  officer  in 
charge  at  each  point  where  boiler  work 
is  done"  to  the  steam  locomotive  owner 
and/or  operator.  FRA  agreed  to  make  the 
recommended  changes  in  this  section 
because  few  steam  operations  still  have 
chief  mechanical  officers,  and  the 
agencv  wanted  to  make  "liability'  as 
consistent  as  possible  throughout  the 
rule.  This  section  also  requires  the 
IcJComotive  ow-ner  and/or  operator  to 
remove  a  locomotive  boiler  from  service 
whenever  they,  or  the  FR>\  inspector. 
considers  it  necessary  due  to  the 
presence  of  other  defects.  The  task  force 
originally  had  some  concern  about  FR.\ 
inspectors'  exercise  nf  discretion  in  this 
arena.  However,  it  was  agreed  that  the 
agency  will  act  m  good  faith  and  do  its 
best  to  minimize  any  disruption  of  the 
operator's  service  whenever  such 
concerns  arise.  The  task  force  also 
recommended  that  FRA  allow  for  non- 
destructive testing  in  the  investigation 
of  anv    safetv  concerns"  identifipd 

This  section  also  makes  more  specific 
the  repair  standard  in  §  230.12  of  the 
1978  standards,  requiring  that  all 
defects  disclosed  be  repaired  in 
accordance  with  accepted  industry 
standards.  These  'accepted  industr>- 
standards"  include  established  railroad 
practices,  or  NBIC  or  API  established 
standards.  See  section  IX{D).  above,  for 
a  discussion  of  the  meaning  of 
"established  railroad  pra(tic:es   "  This 
section  also  replaces  the  "satisfactory 
condition"  repair  standard  of  the  1978 
standard's  §  230.12  with  the 
requirement  that  a  locomoti\e  boiler 
may  not  be  returned  to  service  unless  it 
is  in  good  condition  and  "safe  and 
suitable  for  service." 

Finally,  this  section  requires  that 
welded  repairs  to  unstayed  portions  of 
the  boiler  made  pursuant  to  i^  230.33  be 
performed  in  accordance  with  an 
accepted  national  standard  for  boiler 
repairs. 

Section  230.30    Lap-foint  Seam  Boilers 

This  section  clarifies  and  eliminates 

ambiguous  language  in  §230,13  of  the 
1978  standards  by  explaining  that 
"examined  with  special  care"  means 
removing  enough  lagging,  jacketing, 
flues  and  tubes  so  that  a  thorough 
inspection  of  the  entire  joint  (inside  and 
out)  can  be  made.  FRA  does  not  intend 
for  this  section,  which  is  otherwise 
unchanged  from  the  1978  standards,  to 
restrict  the  use  of  modern  technology 
which  may  allow  a  "thorough 
inspection"  to  be  performed  without 


having  to  disassemble  so  much  of  the 
locomotive. 

Section  230.31     Flues  To  Be  Removed 

This  section  revises  the  time  period 
within  which  locomotive  owners  and/or 
operators  must  remove  all  flues  of 
locomotive  boilers  and  conduct  a 
thorough  inspection  of  the  boiler. 
Section  230.10  of  the  1978  standards 
required  that  flue  removal  and 
inspection  be  done  at  least  once  every 
four  (4)  years.  This  section  allows  the 
locomotive  owner  and/or  operator  to 
leave  the  superheater  flues  in  the  boiler 
and  perform  the  inspection  using  NDE 
methods  to  assess  their  condition, 
provided  two  conditions  are  satisfied. 
These  conditions  are:  (1)  that  the  NDE 
testing  shows  that  the  superheater  flues 
are  safe  and  suitable  for  locomotive 
service;  and  (2)  that  the  boiler  can  be 
entered  to  be  cleaned  and  inspected 
without  their  removal.  However,  under 
this  section,  the  locomotive  owner  and/ 
(ir  operator  will  still  be  required  to 
r^'mnve  the  superheater  flues  if  they — or 
the  FRA  inspector — believe  doing  so  is 
necessary  for  some  identifiable  safety 
concern. 

This  section  also  deletes  the  provision 
in  the  1978  standards  that  authorized 
FR;-\  to  grant  extensions  of  the  time 
period  within  which  flues  must  be 
removed.  The  task  force  felt  that  the  15- 
year  "drop  dead"  time  limit  for 
conducting  the  1472  service  day 
inspection  should  be  the  absolute 
maximum  amount  of  time  a  steam 
locomotive  may  operate  without  having 
the  flues  removed.  Under  the  1978 
standards,  operators  who  were  required 
to  remove  their  locomotive  flues  once 
each  four  years  (which  could  become 
five  years  with  the  use  of  'out  of  service 
credit")  could  receive  flue  removal 
extensions  of  as  much  as  thirteen  years. 
Since  this  section  allows  the  time 
period  between  flue  removals  to  be 
stretched  out  to  a  maximum  of  15  years, 
the  task  force  felt  that  no  further 
extensions  were  necessarv'. 

As  discussed  above  in  section  1X(E), 
the  task  force  strongly  believes  that 
operators  should  be  encouraged  to  take 
ad\'antage  of  new  technologies  in  the 
use  and  operation  of  steam  locomotives. 
By  allowing  the  operator  to  leave 
superheater  flues  in  the  boiler  as  long  as 
it  could  be  determined  that  they  were 
safe  and  suitable  for  senice  without 
removing  th^m.  the  task  force  felt  it  was 
creating  an  incentive  for  operators  to 
utilize  the  latest  NDE  methods  in 
makins  that  determination. 


Section  230.32     Time  and  Method  of 
Inspection 

This  section  combines  the  boiler 
inspection  requirements  previously 
contained  in  §§230.9.  230.11.  230.15 
and  230.16  of  the  1978  standards,  and 
rewrites  them  for  clarity.  The  task  force 
felt  that  the  various  inspection 
requirements  should  be  consolidated 
into  one  section  and  made  more 
explicit. 

Section  230.33     Welded  Repairs  and 
Alterations  (New) 

This  section  specifies  when  welding 
may  be  done  on  stayed  and  unstayed 
portions  of  the  locomotive  boiler. 
Subsection  (a)  requires  the  locomotive 
owmer  and/or  operator  to  obtain  prior 
written  approval  of  the  FRA  Regional 
Administrator  before  performing  any 
welding  on  unstayed  portions  of  boilers 
containing  alloy  steel,  or  carbon  steel 
with  a  carbon  content  greater  than  .25 
percent.  It  also  requires  that  any 
welding  so  approved  be  conducted  in 
accordance  with  an  accepted  national 
standard  for  boiler  repairs.  See  section 
IX(D)(1),  above,  for  a  discussion  of  this 
standard. 

Subsection  fb)  provides  that 
locomotive  owners  and/or  operators 
must  perform  welding  to  unstayed 
portions  of  boilers  containing  carbon 
steel  not  exceeding  .25  percent  carbon 
in  accordance  with  an  accepted  national 
standard  for  boder  repairs.  Both 
subsections  (a)  and  (b)  require  the 
locomotive  owner  and/or  operator  to 
satisfy  the  reporting  requirements  file  an 
FRA  Form  No.  19,  Report  of  Welded 
Repair,  as  discussed  in  §  230.20. 

Subsection  (c)  restricts  the  use  of 
weld  build  up  for  wasted  areas  of 
unstayed  surfaces  of  the  boiler.  A 
locomotive  owner  and/or  operator 
desiring  to  build  up  by  weld  wasted 
areas  that  exceed:  (1)  A  total  of  100 
square  inches;  or  (2)  the  smaller  of 
either  25  percent  of  the  minimum 
required  wall  thickness  or  Vz  inch  must 
submit  a  written  request  for  approval  to 
the  FRA.  This  subsection  also  prohibits 
the  use  of  weld  build  up  for  wasted 
sheets  that  have  been  reduced  to  less 
than  60  percent  of  the  minimum 
thickness  required  by  these  rules. 

Subsection  (d)  prohibits  the 
installation  of  flush  patches  of  any  size 
on  unstayed  portions  of  the  boiler 
unless  the  locomotive  owner  and/or 
operator  has  submitted  a  written  request 
for  prior  approval  to  the  FRA  Regional 
Administrator. 

Finally,  subsection  (e)  allows 
locomotive  owners  and/or  operators  to 
perform  welded  repairs  or  alteration  on 
stayed  portions  of  the  boiler  in 
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dccordanre  with  pstdblished  railroad 
practices  or  aii  accepted  national 
standard  for  boiler  repairs.  In 
rrcDgnition  of  the  fact  that  many 
operations  successfully  use  their  own 
welding  procedures  on  stayed  portions 
of  the  boiler,  the  task  force 
recommended  and  FRA  has  agreed  to 
allow  locomotive  owners  and/or 
operators  to  use  established  "railroad 
practices"  as  an  acceptable  standard  for 
welding  on  stayed  portions  of  the  boiler. 

As  discussed  in  the  preamble,  FRA 
has  grave  concerns  about  the  quality  of 
the  welding  being  done  on  locomotive 
boilers  By  enacting  these  changes,  the 
agenc  y  believes  that  it  has  established 
standards  that  will  improve  safety  while 
still  providing  operators  with  the 
flexibility  critical  to  their  business 
survival  by  allowing  ihem  to  make 
necessar\'  repairs  without  incurring 
unnecessary  costs. 

Section  230.34    Riveted  Repairs  and 
Alterations  (New) 

This  section  e,stablishes  the 

procedures  for  performing  riveted 
repairs  and  alterations  on  both  unstayed 
and  stayed  portions  of  the  locomotive 
boiler  Under  subsection  (a),  the 
locomotive  owner  and/or  operator  is 
required  to  receive  prior  written 
approval  from  the  FR,-\  Regional 
.Administrator  before  making  any 
riveted  alterations  to  unstaved  portions 
of  the  boiler  Any  sue  h  riveting  must  be 
done  in  accordance  with  established 
railroad  practices  nr  an  accepted 
national  standard  for  boiler  repairs.  See 
the  analvsis  for  *?  230.29,  above,  for  a 
discussion  of  these  repair  standards. 
This  subsection  also  requires  the 
locomotive  owner  and/or  operator  to 
satisf\ .  at  this  time,  the  reporting 
requirements  listed  in  §  230.20. 

Subsections  (b)  and  (c)  establish 
guidelines  for  riveting  locomotive 
boilers.  Under  these  guidelines,  all 
riveted  repairs  to  stayed  and  unstayed 
portions  of  the  boiler  must  be  made  in 
accordance  with  established  railroad 
praitices  or  an  accepted  national 
standard  for  boiler  repairs. 

Pressure  Testing  of  Boilers 

Section  230.35     Pn^ssure  Testing  (New) 

This  section  sets  a  minimum 
temperature  requirement  for  the 
application  of  hydrostatic  pressure  to 
locomotive  boilers.  The  temperature  of 
the  locomotive  boiler  must  be  raised  to 
at  least  70  degrees  Fahrenheit  anvtime 
it  is  tested  under  hydrostatic  pressure. 
This  change,  which  incorporates  the 
NBIC  temperature  standard,  brings  FRA 
standards  in  accord  with  NBIC 


standards,  a  change  the  task  force 
recommended  and  FRA  supports. 


Section  230.36 
Boilers 


Hydrostatic  Testing  of 


This  section  consolidates  the  1978 
standards  for  the  hydrostatic  testing  of 
boilers  and  adds  an  additional 
requirement  that  the  boiler  temperature 
must  be  raised  to  between  70  and  120 
degrees  Fahxenheit  every  time  the  boiler 
is  subjected  to  hydrostatic  pressure. 
This  change  incorporates  the  NBIC 
standard  for  hydrostatic  testing  into  the 
federal  regulations  for  steam  locomotive 
inspection.  In  its  consideration  of  these 
issues,  the  task  force  members  were 
divided  over  the  purpose  of  the 
hydrostatic  test,  and  the  pressure  at 
which  such  tests  should  be  conducted. 
Many  operators  believe  that  the  purpose 
of  the  hydrostatic  test  is  merely  to  test 
the  boiler  for  leaks — not  to  see  if  the 
boiler  is  structurally  sound  at  the  time 
of  the  test.  To  them,  testing  the  boiler  at 
the  MAWP,  as  calculated  in  the  FRA 
Form  No.  4.  serves  the  requisite  safety 
function  by  disclosing  leaks  without 
unnecessarily  stressing  (and 
prematurely  ruining)  the  boiler.  Manv  in 
the  agency,  however,  felt  strongly  that 
the  purpose  of  the  hydrostatic  test  is  to 
test  the  boiler's  integrity — to  disclose 
weaknesses  in  the  structure  of  the  boiler 
that  have  not  yet  developed  into  defects. 
They  also  felt  strongly  that  no 
convincing  data  had  been  presented  that 
testing  a  boiler  at  MAWP,  as  specified 
on  the  FRA  Form  No.  4.  would  provide 
an  equivalent  level  of  safety.  Because 
the  parties  could  not  reach  a  consensus 
on  this  provision,  the  agency  has 
decided  not  to  change  the  pressure 
testing  standard,  keeping  the  required 
pressure  for  hydrostatic  pressure  testing 
at  25  percent  above  MAWP,  as  specified 
on  the  FRA  Form  No.  4. 

Section  230.37    Steam  Test  Following 
Repairs  or  Alterations 

This  section  adopts  §  230.20  of  the 
1978  standards,  rewriting  parts  of  it  for 
greater  clarity.  The  one  substantive 
revision  changes  the  pressure  required 
for  the  steam  test  from  "not  less  than  the 
allowed  working  pressure"  to  'between 
95  and  100  percent  of  the  MAWP."  The 
task  force  decided  that  setting  a  lower 
pressure  limit  would  reduce  the  stress 
on  the  boiler  without  an  accompanying 
reduction  in  safety — that  95  to  100 
percent  of  MAWP  would  be  adequate  to 
disclose  unsatisfactory  conditions  in  the 
locomotive  boiler. 


Staybolts 

Section  230.38     Telltale  Holes 

This  section  consolidates  the  1978 
standards'  telltale  hole  provisions, 
§§230.23  and  230.26.  and  the  "reduced 
body"  staybolt  section  from  the  ICC 
Interpretations  in  one  section. 
Subsection  (a)  retain  §  230.26  of  the 
1978  standards  but  deletes,  as  moot,  the 
application  date.  Subsection  (b)  is  a  new 
provision  written  to  import  the  ICC 
interpretation  for  reduced  body 
staybolts  to  part  230.  Finally,  subsection 
(c).  derived  from  4?  230.23  of  the  1978*. 
standards,  creates  a  stand  alone 
provision  for  clarity  and  to  emphasize 
that  telltale  holes  must  be  kept  open  at 
all  times,  except  as  required  in  §  230.41. 

Section  230.39    Broken  Staybolts 

This  section  amends  §  230.25  of  the 
1978  standards.  Subsection  (a) 
establishes  the  maximum  number  of 
broken  staybolts  allowed  for  each 
locomotive  boiler.  Under  §  230.25  of  the 
1978  standards,  a  locomotive  boiler  was 
required  to  be  taken  out  of  service  when 
it  developed  two  (2)  broken  or  plugged 
staybolts  adjacent  to  one  another  in  any 
part  of  the  firebox  or  combustion 
chamber:  when  three  f3)  or  more 
staybolts  were  broken  or  plugged  in  a 
circle  four  (4)  feet  in  diameter,  or  when 
five  (5)  or  more  were  broken  or  plugged 
in  the  entire  boiler.  This  section  changes 
this  standard  bv  requiring  that  a  boiler 
be  taken  out  of  service  when  it  develops 
either  two  (2)  broken  staybolts  within 
twenty-four  (24)  inches  of  each  other,  as 
measured  inside  the  firebox  or 
combustion  chamber  on  a  straight  line, 
or  more  than  four  (4)  broken  staybolts 
within  the  entire  firebox  and 
combustion  chamber  combined. 

The  NBIC  requires  boilers  with  one 
broken  staybolt  to  be  taken  out  of 
service  and  repaired.  .Although  the  task 
force  wanted  to  comport  these  standards 
with  the  NBIC,  they  decided  to 
recommend  that  FR,A  allow  for  a  second 
broken  staybolt  within  twenty-four  (24) 
inches  in  consideration  of  the 
operational  difficulties  involved  in 
immediately  taking  a  boiler  out  of 
service  when  one  staybolt  breaks. 
Because  prolonged  exposure  in  a  slowly 
progressive  fail  mode  turns  exponential 
as  additional  staybolts  break,  and  in 
order  to  minimize  the  overload  on 
staybolts  in  the  area  of  the  one  which 
has  broken,  the  task  forc:e  also 
recommended  and  this  section  has 
adopted  a  requirement  that  staybolts 
adjacent  to  those  that  break  be  inspected 
at  the  time  the  broken  staybolt  is 
replaced. 

Subsection  (b).  requires  broken 
staybolts  detected  during  the  31  service 
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day  inspection  to  be  replaced  at  that 
time,  and  broken  staybolts  detected 
between  31  service  day  inspections  to 
be  replaced  no  later  than  30  days  from 
the  date  of  detection.  The  task  force. 
although  recognizing  that  a  strict  time 
period  was  required  to  ensure  an 
adequate  measure  of  safety,  wanted  to 
take  into  account  the  fact  that 
operational  realities  that  might  prevent 
owners  and/or  operators  from  repairing 
broken  staybolts  immediately.  This 
section  reflects  the  task  force  consensus 
that  30  days  is  a  reasonable  period  of 
time  within  which  to  make  the 
necessary  repairs  to  the  boiler  and 
allows  owners  and/or  operators  to  plan 
when,  within  a  30-day  time  period,  they 
want  to  take  the  locomotive  out  of 
service  and  replace  the  broken  bolts. 
This  subsection  also  sets  a  requirement, 
consistent  with  the  task  force's 
recommendation,  that  the  locomotive 
owner  and/or  operator  replace  broken 
staybolts  eight  (8)  inches  in  length  or 
less  with  staybolts  drilled  with  telltale 
holes  three-sixteenths  ( '  in)  to  seven 
thirty-seconds  ("  <2)  inch  m  diameter 
and  not  less  than  one  and  one  quarter 
( 1 '  t )  inches  deep  in  each  end,  or  that 
have  holes  three-sixteenths  (^/le)  to 
seven  thirty-seconds  ('  i-O  inch  in 
diameter  their  entire  length.  This 
requirement  is  based  on  the  task  forces 
belief  that  drilled  bolts  are  useful  in 
revealing  progressive  failures  before 
they  reach  catastrophic  proportions. 

.Subsection  (c)  imports  from  the  ICC 
Interpretations  the  definition  of 
"broken"  staybolts  as  those  that  are 
leaking,  plugged,  or  missing,  in  the 
interest  of  consolidating  and 
centralizing  all  current  steam 
locomotive  requirements. 

Finally,  subsection  (d)  prohibits  the 
closing  of  broken  staybolt  ends  by 
welding,  forging  or  riveting  This  is  in 
accord  with  the  ICC  Interpretations 
stating  that  telltale  holes  that  are 
leaking,  plugged,  riveted  over,  or 
missing,  will  be  counted  as  broken 
staybolts.  In  this  section.  FR.^  has 
imposed  a  stricter  standard  for  broken 
staybolts  as  per  the  task  force's 
recommendation. 

Section  230  40     Time  and  Method  of 
Staybolt  Testing 

This  section  consolidates  the 

requirements  for  stavbolt  testing 
formerly  found  in  §§230.21.  230.22. 
230.24  of  the  1978  standards  and  the 
ICC  Interpretations.  Because  the  1978 
standards  did  not  treat  rigid  staybolts 
and  flexible  staybolts  without  caps 
differently,  this  section  combines  these 
requirements  into  "staybolt  testing" 
general  requirements.  Since  the  testing 
requirements  for  flexible  staybolts  with 


caps  are  separate  and  distinct,  the 
agency  is  not  including  them  in  the 
consolidation  of  testing  requirements. 

Section  230.21  of  the  1978  standards 
required  that  staybolts  be  tested  once  a 
month  and  immediately  after  every 
hydrostatic  test.  In  subsection  (a),  the 
agency  has  relaxed  this  requirement 
slightly  by  allowing  the  monthly 
inspection  to  be  conducted  once  each 
thirty-one  (31)  service  days.  The 
requirement  that  staybolts  be  tested 
full  owing  each  hydrostatic  test  is 
retained,  but  is  more  clearly  explained. 
Subspc  tion  (a)(1)  makes  allowance  for 
inaccessible  stavbolts  that  are  drilled 
through  their  entire  length.  Under  this 
provision,  impediments  making  the 
staybolts  inaccessible  (brickwork,  grate 
bearers,  etc.)  need  not  be  removed  to 
hammer  test  the  staybolts.  The  task 
force  members  agreed  that,  since 
through-drilled  staybolts  would  begin  to 
leak  if  broken,  safety  would  not  be 
sacrificed  by  granting  owners  and/or 
operators  a  measure  of  flexibility  in  the 
testing  of  such  staybolts. 

Subsection  (b)  spells  out  the  general 
testing  requirements  for  all  forms  of 
staybolts.  In  this  subsection,  the  task 
force  tried  to  combine  all  the  different 
"method  of  testing"  provisions  from  the 
1978  standards  (§§230.21-230.27).  The 
requirement  that  "not  less  than  95 
percent  of  the  M^^VVP"  must  be  applied 
if  staybolts  are  tested  while  the  boiler 
contains  water  is  a  new  one  and  reflects 
the  task  force's  consensus  view. 

Section  230.41     Flexible  Staybolts  with 
Caps 

This  section  rewrites  §230.23  of  the 
1978  standards  for  enhanced  clarity  and 
adds  several  new  requirements. 

Subsection  (a)  extends  the  time 
intenal  for  removing  the  caps  and 
inspecting  flexible  staybolts  from  once 
every  two  (2)  years  to  every  5th  annual 
inspection.  This  change  was  made  in 
order  to  provide  owners  and/or 
operators  additional  flexibility  without 
compromising  safety. 

Subsection  (b)  has  been  revmtten  for 
clarity  and  to  eliminate  superfluous 
information. 

Subsections  (c)  and  (d)  incorporate 
the  provisions  of  §230.23  of  the  1978 
standards  substantially  unchanged  but 
edit  it  for  clarity,  deleting  repetitious 
text  and  moving  some  text  to  more 
appropriate  sections.  For  example,  the 
1978  requirement  that  the  FR.^  Form 
No.  3  be  kept  in  the  railroad  company's 
office  has  been  relocated  to  §  230.19,  the 
recordkeeping  section  of  this  rule. 

Section  230.42    Location  of  Gauges 

This  section  adopts  §  230.28  of  the 
1978  standards  substantively  unchanged 


while  editing  it  for  purposes  of  clarity 
and  understanding. 

Section  230.43    Gauge  Siphon 

This  section  adopts  §  230.29  of  the 
1978  standards  without  any  substantive 
change  but  rewrites  it  to  enhance  clarity 
and  ease  of  compliance. 

Section  230.44     Time  of  Testing 

This  section  revises  the  requirements 
of  §  230.30  of  the  1978  standards  in 
order  to  address  the  realities  of  modem 
steam  locomotive  operations.  Today,  it 
is  common  practice  for  steam 
locomotive  owners  and/or  operators  to 
remove  gauges  from  their  locomotives  to 
prevent  them  from  being  stolen  or 
vandalized.  Sometimes  the  removed 
gauges  are  stored  in  conditions  which 
may  affect  their  calibration  and 
accuracy.  Accordingly,  this  section 
imposes  a  requirement  that  gauges  must 
be  tested  prior  to  b>'ing  installed  or 
reapplied.  In  addition,  for  purposes  of 
consistency  with  the  rest  of  the  rule, 
this  provision  extends  the  time  for 
periodic  testing  of  gauges  from  once 
ever  three  months  to  whenever  a  92 
service  day  inspection  is  performed. 
Finally,  as  recommended  by  the  task 
force,  this  section  incorporates  the 
requirement  in  §  230.30  of  the  1978 
standards  that  gauges  be  tested 
whenever  any  irregularity  is  reported. 

Section  230.45    Method  of  Testing 

This  section  provides  a  more 
complete  description  of  the  approved 
method  for  testing  steam  gauges  than 
that  found  Ln  the  1978  standards. 

Section  230.46    Badge  Plates 

This  section  retains  §  230,32  of  the 
1978  standards  in  principle  but  corrects 
the  use  of  improper  terminology  by 
deleting  the  term  "boiler  head  "  and 
replacing  it  with  the  more  correct  term 
"boiler  backhead." 

Section  230.4  7    Boiler  Number 

This  section  retains  §  230.33  of  the 
1978  standards  in  principle  but  rewrites 
the  text  for  clarity  and  to  comport  with 
the  ICC  Interpretations. 

Safety  Relief  Valves 

Section  230.48    Number  and  Capacity 

With  the  exception  of  two  changes, 
this  section  retains  the  requirements  for 
the  number  and  capacity  of  locomotive 
safety  relief  valves  found  in  §  230.34  of 
the  1978  standards.  Subsection  (a) 
increases  the  relieving  tolerance  from 
five  (5)  to  six  (6)  percent  above  the 
MAWP.  The  task  force  recommended 
and  FRA  agreed  to  raise  the  tolerance  to 
six  percent  to  reflect  modem  testing 
practices.  That  figure  was  arrived  at  by 
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ridding  the  manutacturpr  s  tolerance  for 
tht'  safety  valve  itself  (three  (3)  percent) 
and  the  industry  standard  from  the 
ASME  1952  Code  for  the  testing 
tolerance  for  safety  valves  {an  additional 
three  (3)  percent)  This  subsection  also 
makes  clear  that  FRA  inspectors  have 
the  authority  to  require  proof  of  the 
relievino  capacity  for  safety  relief  valves 
on  steam  locnmotives. 

Subsection  (b)  makes  explicit  the 
requirement  that  additional  safety  valve 
capacity  must  be  provided  if  the 
capacity  testing  demonstrates  the  need 
to  do  so  In  addition,  this  section 
dcknovvledges  the  use  of  the 
accumulation  test  as  a  method  for 
testing  safety  valve  capacity.  However. 
in  so  doing.  FRA  is  not  expressing  a 
preference  that  accumulation  tests  be 
used  when  determining  safety  relief 
valve  capacity. 

Section  230.49    Setting  of  Safety  Relief 
Viilves 

In  this  section,  FR,-\  has  made  several 
changes  to  the  requirements  for  setting 
safety  relief  valves  provided  in  §230.35 
of  the  1978  standards.  First,  this  section 
imposes  a  new  requirement  that  the 
individual  responsible  for  setting  the 
safety  relief  valves  be  "thoroughly 
familiar  with  the  construction  and 
operation  of  the  valve  being  set."  This 
competency  requirement  was  added 
because  the  task  force  and  FR.A.  while 
recognizing  that  modem  safety  valves 
have  seals  which  are  certified  by  certain 
organizations,  did  not  want  to  officially 
require  that  the  valves  be  reset  by  state 
officials.  This  section  creates  a 
competency  standard  which  requires 
any  person  resetting  safety  valves  to  be 
thoroughly  familiar  with  their 
construction  and  operation. 

This  section  also  revises  the  "opening 
pressures  '  for  safety  relief  valves  in 
i»  23U.35  of  the  1978  standards  by 
requiring  that  at  least  one  of  the  two 
required  safety-relief  valves  open  at  a 
pressure  that  is  no  greater  than  the 
MAVVP  This  rule  changes  the  1978 
provision,  which  required  that  both 
valves  be  set  to  open  at  pressures  not 
exceeding  fi  [lounds  above  MAVVP.  This 
change  reflects  the  task  force  consensus 
that  requiring  one  of  the  two  safety 
valves  to  set  to  open  at  pressures  not 
greater  than  MAVVP  would  achieve  a 
greater  level  of  safety  However,  this 
section  does  retain  the  6  psi  upper  limit 
in  »?  230.35  of  the  1978  standards  for  any 
additional  safety  valves  utilized. 

This  section  also  revises  the 
procedure  for  setting  safety  valves  in 
4?  230.35  of  the  1978"standards.  The 
requirement  that  the  water  level  be  "not 
above  the  highest  gauge  cock"  has  been 
changed  to  the  equivalent  requirement 


that  it  not  be  "higher  than  'm  of  the 
length  of  the  visible  water  glass,  as 
measured  from  the  bottom  of  the  glass  " 
consistent  with  the  changes  to  §  230,37 
of  the  1978  standards  made  in  this  rule. 
See  the  analysis  for  §  230.51,  below. 

Finally,  this  section  adds  a  new 
requirement  that  the  lowest  set  safety 
relief  valve  pressure  be  indicated  on  a 
tag  or  label  and  attached  to  the  steam 
gauge  so  that  it  may  clearly  be  read 
while  observing  the  gauge.  Requiring 
this  insures  that  the  locomotive 
engineer  and/or  other  crew  members  are 
provided  with  notice  of  the  pressure 
setting  of  the  safety  relief  valve,  thereby 
allowing  for  easier  detection  of  safety 
valve  failure. 

Section  230.50     Time  of  Testing 

This  section  adopts  the  requirements 
of  §  230,36  of  the  1978  standards  while 
increasing  the  inspection  time  period 
from  three  months  to  ninety-two  (92) 
service  days  for  consistency  with  rest  of 
the  inspection  schedule. 

Water  Glasses  and  Gauge  Cocks 

Section  230.51     Number  and  Location 

This  section  amends  the  requirements 
for  water  level  indicating  devices 
contained  in  §230.37  of  the  1978 
standards  to  require  that  steam 
locomotive  boilers  be  equipped  with  at 
least  two  water  glasses,  the  lowest 
reading  for  which  must  be  at  least  3 
inches  above  the  highest  part  of  the 
crown  sheet.  The  use  of  gauge  cocks  in 
addition  to  water  glasses  is  not 
prohibited,  but  gauge  cocks  are  no 
longer  mandatory.  However,  the 
requirement  that  any  gauge  cocks 
installed  on  a  steam  locomotive  boiler 
must  be  properly  located  and 
maintained  is  retained.  These  changes 
reflect  the  task  force's  recommendation 
that  water  level  indicator  standards  be 
modernized.  The  task  force  and  FRA 
believe  that  water  glasses  are  more 
reliable  than  gauge  cocks,  and  easier  to 
use  since  they  do  not  require  manual 
operation.  The  task  force  also  believes 
that  few  operators  know  how  to 
correctly  manually  operate  gauge  cocks 
anymore.  The  task  force  was  also 
concerned  that  gauge  cocks  screwed 
directly  into  the  backhead  are  more 
likely  to  provide  highly  inaccurate 
readings  due  to  the  phenomenon  where 
the  water  rushes  against  the  boiler 
backhead  and  creates  a  surge  effect, 
generating  a  reading  that  is  artificially 
high.  This  requirement  comports  with 
the  NTSB's  recommendation  following 
its  investigation  into  the  boiler 
explosion  involving  the  Gettysburg 
Raihoad  Company,  that  steam 
locomotive  boilers  be  equipped  with  a 


second  water  glass,  and  with  ASME 
standards,  which  no  longer  require  that 
newly  constructed  boilers  be  equipped 
with  gauge  cocks, 

FRA  and  the  task  force  are  aware  of 
the  costs  this  change  imposes  upon 
steam  locomotive  owners  and/or 
operators.  They  discussed  at  length  the 
extra  cost  this  requirement  would 
impose  upon  owners  and/or  operators, 
concluding  that  the  extra  measure  of 
safety  measure  afforded  justifies  the 
financial  burden  imposed.  In  addition  to 
the  enhanced  safety  factor,  as  one 
member  of  the  task  force  pointed  out. 
since  gauge  cocks  are  no  longer  being 
manufactured,  their  replac:ement  would 
be  extremely  problematic  and  very 
costly  if  any  could  even  be  found.  The 
task  force  was  also  concerned  that 
locomotive  owners  and/or  operators  be 
allowed  sufficient  time  to  make  any 
necessary  changes  to  their  locomotive 
boilers.  Accordingly,  this  section 
implements  the  task  force's 
recommendation  that  implementation  of 
this  provision  be  delayed  one  year  to 
provide  all  affected  parties  with 
sufficient  notice  and  sufficient  time  to 
add  the  second  water  glass. 

Section  230.52     Water  Glass  Valves 

This  section  adopts  §  230.38  of  the 
1978  standards  but  rewrites  it  for  the 
sake  of  clarity  and  to  emphasize  the 
functions  the  valves  are  designed  to 
fulfill. 

Section  230.53     Time  of  Cleaning 

This  section  requires  water  glass  valve 
and  gauge  cock  spindles  to  be  cleaned 
at  every  31  service  day  inspection,  and 
whenever  testing  indicates  that  the 
apparatus  is  malfunctioning.  In 
addition,  this  section  revises  the  time 
period  in  which  this  inspection  must  be 
performed.  It  also  adds  a  performance 
standard  for  owners  and/or  operators  to 
follow,  requiring  them  to  clean  the 
spindles  when  they  have  indications 
that  water  glasses  or  gauge  cocks  are  not 
functioning  properly. 

Section  230.54     Testing  and 
Maintenance 

This  section  rewrites  §  230.40  of  the 
1978  standards  for  clarity.  The  section 
also  explains  the  reasons  for  requiring 
that  water  glasses  be  tested. 

Section  230.55     Tubular  Type  Water 
and  Lubricator  Glasses  and  Shields 

This  section  revises  §230.41  of  the 
1978  standards.  Under  the  revisions, 
tubular  type  water  glasses  must  be 
renewed  at  each  92-service  day 
inspection  and  water  glasses  must  be 
located  and  maintained  so  that  the 
engine  crews  have  an  unobstructed  view 
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of  the  water  in  the  glass  from  their 
proper  positions  in  the  locomotive  cab. 

This  section  is  ba.sed  on  the  task 
force's  collective  experience  that  water 
tubes  get  thin  and  develop  a  risk  of 
breaking  after  approximately  90  service 
days.  These  water  glass  placement 
requirement.^  complement,  and  give 
offect  to  the  changes  adopted  in  §  230.51 
of  this  rule. 

Section  230.56     Water  Glass  Lamps 

This  section  retains  §  230.42  of  the 
1978  .standards  without  change, 
consistent  with  the  task  force's 
recommendation. 

Injectors,  Feedwater  Pumps,  and  Flue 

Plugs 

Section  230.57    Injectors  and 
Feedwater  Pumps 

Subsection  (b)  of  this  section  retains 
§230.43  of  the  1978  standards,  and 
subsections  (a)  and  (c)  are  new. 
Subsection  (a)  requires  a  steam 
locomotive  to  be  equipped  with  at  least 
two  means  of  delivering  water  to  the 
boiler,  with — at  a  minimum — one  of  the 
two  being  a  live  steam  injector. 
Subsection  (b)  incorporates  language 
from  the  ICC  Interpretations  which 
require  bracing  to  •'avoid"  vibration. 
The  task  force  recommended  changing 
"avoid"  to  "minimize",  believing  it  to 
be  a  more  realistic  standard.  Subsection 
(c)  sets  a  requirement  that  injectors  and 
feedwater  pumps  be  securely  braced  so 
as  to  minimize  vibration. 

Section  230.58    Flue  Plugs 

This  section  strengthens  the  rules  for 
plugging  flues  contained  in  §  230.44  of 
the  1978  standards.  When  §  230.44  of 
the  1978  standards  was  first 
promulgated  by  the  former  Interstate 
Commerce  Commission,  it  was  designed 
to  accommodate  the  locomotive  owner 
and/ or  operator's  business  concerns  by 
allowing  them  to  plug  their  flues  in 
order  to  continue  in  operation  until  the 
nearest  repair  point  where  the  flue 
could  be  repaired  or  replaced.  The  task 
force  decided  to  recommend  that  ERA 
continue  to  allow  tlue  plugging 
provided  restrictions  are  placed  on  the 
manner  in  which  flues  may  be  plugged 
in  order  to  minimize  the  risk  of  flue 
failures. 

The  task  force  was  concerned  because 
one  failed  flue  will  often  be  followed  bv 
additional  flue  failures  since  flues  are 
typically  replaced  all  at  once,  and  are 
therefore  e.xposed  to  similar  stressors. 
Accordingly,  this  section  allows  onlv 
one  flue  to  be  plugged  at  any  time  and 
requires  any  such  plugged  flue  to  be 
repaired  or  replaced  within  30  calendar 
days.  In  addition,  the  task  force  wanted 


to  distinguish  between  flues  greater  than 
2  W  in  OD  and  flues  equal  to  or  smaller 
than  2V4"  in  OD.  and  to  prohibit  the 
plugging  of  the  latter.  Subsection  (b)  of 
this  section  is  largely  derived  from 
§  230.44  of  the  1978'standards,  however 
it  eliminates  that  section's  implied 
allowance  of  plugging  flues  at  one  end 
only,  requiring  instead  that  flues  be 
plugged  at  both  ends.  The  task  force  felt 
that  plugging  a  flue  at  one  end  was 
inconsistent  with  the  function  plugging 
is  designed  to  accomplish. 

Fusible  Plugs 

Section  230.59    Fusible  Plugs 

This  section,  incorporating  the 
provisions  of  §230.14  of  the  1978 
standards,  imposes  no  new  inspection 
requirements  for  steam  locomotives  on 
locomotive  owners  and/or  operators. 
Consistent  with  the  comprehensive 
changes  made  to  the  inspection  scheme 
in  part  230,  it  relaxes  the  time  frame  in 
which  fusible  plugs  must  be  removed 
and  cleaned.  It  also  adds  the 
requirement  that  the  removal  be  noted 
on  the  inspection  report. 

Washing  Boilers 

Section  230.60     Time  of  Washing 

This  section  retains  the  inspection 
and  maintenance  requirements  of 
§230.45  of  the  1978  standards.  In 
addition,  although  not  imposing  any 
new  inspection  requirements  for  steam 
locomotives  on  locomotive  owners  and/ 
or  operators,  this  section  does  change 
the  mmimum  requirement  for 
mandatory-  boiler  washes  from  once 
each  month  to  every-  time  that  a  31- 
service  day  inspection  is  conducted. 

In  its  review  of  the  Gettysburg  steam 
explosion,  the  NTSB  recommended  that 
the  agency  consider  regulating  water 
quality,  specifically  by  imposing  water 
treatment  program  requirements.  The 
task  force  strenuously  debated  this  topic 
and  concluded  the  boiler  wash  itself 
was  the  best  method  for  addressing 
water  quality,  especially  since  the 
regulation  requires  that  the  boiler  be 
washed  as  frequently  as  W'ater 
conditions  require. 

This  section  is  based  on  FRA's 
agreement  with  and  adoption  of  the  task 
force's  recommendation. 

Section  230.61     Arch  Tubes.  Water  Bar 
Tubes.  Circulators  and  Thermic  Siphons 

This  section  expands  the 
requirements  of  §  230.46  of  the  1978 
standards  by  requiring,  in  addition  to 
removal,  that  the  arch  tubes  and  water 
bar  tubes  be  cleaned  and  inspected  each 
time  the  boiler  is  washed.  In  addition, 
this  section  adds  condemning  limits  for 
arch  tubes  and  water  bar  tubes.  Both  of 


these  additions  to  this  section  are 
derived  from  the  ICC  Interpretations  and 
reflect  the  task  force's  desire  to 
incorporate  the  Interpretations  into  this 
part. 

Finally,  this  section  requires  a  NDE 
evaluation  of  arch  tubes,  water  bar  tubes 
and  circulators  during  the  annual 
inspection  in  order  to  assess  reduced 
wall  thickness.  The  task  force  was 
concerned  about  the  cost  this  would 
impose,  and  debated  whether  this 
requirement  would  prove  too  onerous 
for  smaller  operations.  They  concluded, 
however,  that  ultrasonic  testing  is 
affordable  and  that  the  increased  safety 
levels  provided  by  this  testing  justify 
the  additional  costs  imposed  on  the 
locomotive  owners  anci/or  operators. 

Steam  Pipes 

Section  230.62    Dry  Pipe  (New) 

This  section  require  locomotive 
owners  and/or  operators  to  inspect  dr\' 
pipes  that  are  subject  to  pressure  during 
each  annual  inspection  for  the  purpose 
of  measuring  the  pipe  wall  thickness.  It 
establishes  a  requirement  that  owners 
and/or  operators  remove  from  service 
any  dr>'  pipes  that  are  no  longer 
"suitable  for  the  service  intended." 

Section  230.63     Smoke  Box.  Steam 
Pipes  and  Pressure  Parts  (New) 

Under  this  section,  locomotive 
owners  and/or  operators  are  required  to 
inspect  the  smoke  box,  steam  pipes  and 
pressure  parts  at  each  annual 
inspection,  or  whenever  conditions  so 
warrant.  This  section  requires  the 
person  performing  the  inspection  to 
enter  the  smoke  box  and  examine  it  for 
signs  of  leaks  from  any  of  its  pressure 
parts  and  to  examine  all  draft 
appliances. 

Steam  Leaks 

Section  230.64     Leaks  Under  Lagging 

This  section  retains  the  concepts  of 
§  230.49  of  the  1978  standards  without 
substantive  change  while  rewriting  the 
standards  for  clarity  and  for  ease  of 
compliance. 

Section  230.65    Steam  Blocking  View  of 
Engine  Crew 

This  section  retains  the  concepts  of 
§230.50  of  the  1978  standards  without 
substantive  change,  but  rewrites  them 
for  clarity  and  for  ease  of  compliance. 

Subpart  C — Steam  Locomotives  and 
Tenders 

Section  230.66    Design,  Construction 
and  Maintenance 

This  section  retains  §230.101  of  the 
1978  standards  with  the  only 
substantive  changes  being  those 
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required  to  lake  into  account  the 
changed  liabilitv  standard:  see  section. 

IX(.\), 

Section  230.67    Responsibility  for 

Inspection  and  Repairs 

This  section  amends  ^  230.102  of  the 
1978  standards  bv  making  the 
locomotive  owner  and/ or  operator  the 
party  responsible  for  the  inspection  and 
repair  of  all  locomotives  and  tenders 
under  their  control,  instead  of  the  chief 
mechanical  officer  In  additum.  this 
section  acts  in  conjunction  with 
t}  230.23  bv  delineating  the  standard  for 
repairs  and  by  requiring  that  a 
locomotive  not  be  returned  to  service 
unless  in  good  condition  and  safe  and 
suitable  for  service. 

Speed  Indicators 

Section  230.68     Speed  Indicators  (New) 

This  section  requires  all  steam 
[t)comotives  that  operate  at  speeds  in 
excess  of  20  miles  per  hour  over  the 
general  svstem  of  transportation  to  be 
equipped  with  speed  indicators  that  are 
maintained  to  ensure  proper 
functioning.  The  task  force  discussed 
(and  wanted  to  address)  the  interplay 
between  this  part  and  part  240's 
engineer  certification  standards. 
Because  locomotive  engineers  may  be 
decertified  for  certain  speed-related 
violations,  the  task  force  felt  that  steam 
locomotives  that  operate  at  more  than 
20  miles  per  hour  should  be  equipped 
with  speed  indicators. 

Ash  Pans 

Section  230.69     Ash  Pans 

This  section  adopts  §  230.105  of  the 
1978  standards  without  substantive 
change,  but  rewrites  it  for  the  sake  of 
claritv  and  for  ease  of  compliance. 

Brake  and  Signal  Equipment 

Section  230.70     Safe  Condition 

This  section  adopts  §230.105  of  the 
1978  standards  without  substantive 
change  but  rewrites  it  for  the  sake  of 
clarity  and  for  ease  of  compliance. 

Section  230. 71     Orifice  Testing  of 
Compressors 

This  sectitm  retains  §230.107  of  the 
1978  standards  but  reorganizes  and 
rewrites  it  for  clarity.  In  addition, 
consistent  with  the  comprehensive 
changes  in  the  inspection  scheme  in 
part  230.  it  lengthens  the  time  within 
which  compressors  must  be  orifice- 
tested  from  once  each  three  months,  to 
once  each  92  service  days.  Finally,  it 
expands  the  table  listing  the  testing 
criteria  to  include  the  commonly  used 
120  LP  VVestinghouse  compressor. 


Section  230. 72.     Testing  Main 
Reservoirs 

Subsection  (a)  of  this  section  retains 
the  requirements  of  §  230.108  of  the 
1978  standards  but  rewrites  them  for 
clarity. 

Subsections  (b)  through  (d)  of  this 
section  are  new.  Subsection  (b) 
incorporates  part  229's  allowance  for 
drilling  of  certain  specified  welded 
main  reservoirs.  The  task  force  felt  that 
drilling  was  a  good  idea  because  it 
facilitates  reservoir  failures  in  a  non- 
catastrophic  manner.  This  section  is 
largely  derived  from  §  229.31  and 
reflects  the  task  force's  desire  to 
harmonize  these  sections  wherever 
possible.  Subsection  (c)  is  intended  to 
encourage  the  use  of  appropriate  NDE 
methods  for  testing  the  wall  thickness  of 
the  welded  main  reservoirs.  It  also 
provides  for  NDE  testing  of  welded 
main  reservoirs  without  longitudinal  lap 
seams  rather  than  the  more  destructive 
hammer  and  hydrostatic  testing 
otherwise  required.  The  formula  for  the 
condemning  limits  for  welded  main 
reservoirs  is  derived  from  the  ASME 
Section  VIII;  Div  I.  The  spacing  for  the 
sampling  points  is  derived  from 
§229.31. 

Finally,  under  subsection  (d),  NDE 
testing  of  welded  or  riveted  longitudinal 
lap  seam  main  reservoirs  is  required. 
While  the  task  force  seriously  debated 
recommending  that  the  use  of  lap  seam 
main  reservoirs  be  prohibited,  they  felt 
that  there  wasn't  a  strong  enough  safety 
basis  for  justifying  this  action.  Their 
concerns  were  further  eased  by  the 
belief  that  lap  seam  main  reservoirs  will 
eventually  be  phased  out  for  economic 
reasons. 

Section  230. 73    Air  Ga  uges 

This  section  adopts,  with  minor 
substantive  changes,  §  230.109  of  the 
1978  but  reorganizes  and  rewrites  it  for 
clarity.  Part  of  the  comprehensive 
changes  made  to  the  inspection  scheme 
in  part  230,  it  increases  the  time  frame 
for  performing  required  air  gauge  testing 
from  once  each  three  months  to  the  92 
service  day  inspection.  It  also  adds  a 
requirement  that  gauges  be  tested  prior 
to  reinstallation.  The  task  force 
recommended  that  gauges  that  are 
removed  be  retested  because  they  were 
concerned  about  the  impacts  the  gauges 
may  sustain  in  handling  and  storage 
while  off  the  locomotive.  The  method  of 
testing  required  by  this  section  is 
identical  to  that  found  in  §  230.109  of 
the  1978  standards. 

Section  230. 74     Time  of  Cleaning 

This  section  modifies  §  230.1 10  of  the 
1978  standards  by  broadening  the  scope 


of  the  section  to  include  all  valves  in  the 
air  brake  system,  by  specifying  a  testing 
procedure,  and  by  relaxing  the  time 
frame  for  conducting  the  inspection. 
The  task  force  recommended 
reconciling  this  section,  to  the  greatest 
extent  possible,  with  §  232.10.  A 
number  of  task  force  members  were 
concerned  about  requiring  this  cleaning 
too  frequently,  based  on  their 
experience  that  the  cleaning  process 
itself  can  adversely  affect  the  proper 
functioning  of  the  valves.  Experience 
has  shown  that  once  the  system  is 
opened  to  clean  the  valves,  dirt  can  get 
in  and  be  distributed  throughout, 
seriously  affecting  the  integrity  of  the 
system.  The  task  force  discussed  various 
cleaning  intervals.  These  ranged  from 
once  every  six  months  (the  1978 
standard)  to  once  each  fifth  annual 
inspection;  the  task  force  ultimately 
settled  on  a  recommended  interv^al 
between  cleanings  of  between  once 
everv  368  service  days  and  at  every 
second  annual  inspection. 

Section  230.75     Stenciling  Dates  of 
Tests  and  Cleaning 

This  section  retains  the  provisions  of 
§230.111  of  the  1978  standards  but 
rewrites  them  for  clarification.  In 
addition,  the  requirement  that  testing 
dates  be  stamped  on  metal  tags  and 
attached  to  the  locomotive  is  deleted. 

Section  230. 76     Piston  Travel 

This  .section  adopts  §  230.112  of  the 
1978  standards  without  substantive 
change. 

Section  230.77     Foundation  Brake  Gear 

This  section  adopts  §230.113  of  the 
1978  standards  without  substantive 
change. 

Secfion  230  78     Leakage 

This  section  retains  the  provisions  of 
§230.114  of  the  1978  standards  without 
substantive  change,  while  identifying 
specific  inspection  time  periods  and 
requirements  in  the  rule  text. 

Section  230. 79     Train  Signal  System 

This  section  retain  §230.115  of  the 
1978  standards  with  minor  changes.  In 
addition,  it  recognizes  other  forms  of 
"onboard  communication"  and  relaxes 
the  train  signal  system  testing 
requirements  from  before  each  trip 
made  to  the  beginning  of  each  day  the 
locomotive  is  used. 

Cabs.  Warning  Signals,  and  Sanders 

Section  230.80     Cabs 

This  section  changes  §230.116  of  the 
1978  standards  by  removing  all  the  cab 
curtain  requirements  and  rewriting  the 
standards  for  clarity.  Subsection  (a) 
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incorporates  the  genera!  provision 
.section  of  the  1978  standards  while 
updating  the  requirements  to  track  part 
229's  cah  condition  language.  The  task 
force  discussed  the  language  relating  to 
the  cab  climate  at  length  and  agreed  to 
try  and  draft  a  performance  standard  for 
the  cab  rather  than  select  temperature 
ranges  and  specific  environment 
controls.  The  task  force  also  decided  to 
delete  all  the  cab  curtain  requirements 
because  they  believed  that  the  curtains 
don't  adequately  keep  temperature  in 
thp  proper  range,  and  that  the 
performance  standard  in  subsection  (a) 
was  a  better  way  to  achieve  the  desired 
outcome.  This  section's  requirement 
that  the  environment  not  "unreasonably 
interfere  with  the  engine  crew's 
performance  of  duties  under  ordinary 
conditions  of  service"  establishes  a 
performance  standard  the  locomotive 
cab  climate  must  be  in  compliance  with. 
Therefore,  a  cab  with  poor  ventilation 
that  gets  so  hot  that  it  causes  the  engine 
crew  to  get  sleepy  or  otherwise  affects 
their  performance  of  required  duties 
would  be  in  noncompliance  with  this 
section.  The  "ordinary  conditions  of 
spr\-ice"  language,  however,  takes  into 
account  those  conditions  that  are 
unavoidable  in  steam  locomotive 
service  such  as  the  extreme  amount  of 
heat  from  the  locomotive  boiler  fire  box. 
The  task  force  wanted  to  make  clear  its 
belief  that  only  those  cab  conditions 
that  are  "abnormal"  for  steam 
locomotive  service  should  constitute 
noncompliance  with  this  section.  The 
task  force  wanted  to  move  toward  a 
'common  sense"  perspective  on  cab 
conditions  that  would  simultaneously 
be  enforceable  yet  not  unreasonably 
interfere  with  steam  locomotive 
operations. 

Subsection  (b)  addresses  the  issue  of 
steam  pipes  in  the  locomotive  cab.  This 
section  retains  most  of  §2.30,116  of  the 
1978  standards  but  makes  more  specific 
the  'double  strength  pipe"  description. 
The  task  force  recommended  that  the 
minimum  standard  for  these  pipes  be 
specified  as  'schedule  80"  to  conform 
with  the  mfjre  common  industry- 
terminology.  All  other  subsections  of 
i?  230.116  of  the  1978  standards  have 
been  deleted  as  unnecessar\' 

Section  230.81     Cab  Aprons 

This  section  expands  the 
requirements  of  §230.117  of  the  1978 
standards  by  delineating  standards  for 
the  width  of  the  apron.  Concerned  about 
the  risk  of  serious  injury  or  death 
resulting  from  an  individual  standing  on 
a  cab  apron  getting  caught  between  the 
locomotive  and  tender,  the  task  force 
wanted  to  incorporate  the  ICC 
Interpretations  regarding  apron  width. 


Requiring  cab  aprons  be  of  a  minimum 
width  eliminates  the  danger  of  the 
apron  dropping  between  the  locomotive 
and  tender  if  a  knuckle  breaks  or  the 
drawbar  becomes  disconnected  and  the 
safety  chains  are  stretched  taut. 

Section  230.82    Fire  Doors 

This  section  eliminates  the 
requirement  in  §  230.118  of  the  1978 
standards  that  all  locomotives  have 
mechanically  operated  fire  doors.  The 
task  force  decided  to  recommend  doing 
so  because  some  smaller  locomotives 
cannot  be  equipped  with  them.  The  task 
force  considered  making  the 
mechanically  operated  fire  door 
requirement  contingent  upon  the  weight 
of  the  locomotive,  and  the  agency 
requested — but  did  not  receive — 
comments  on  this  issue.  Because  no 
comments  were  received  on  this  issue, 
FRA  has  decided  to  simply  eliminate 
the  requirement  that  all  steam 
locomotives  be  equipped  with 
mechanically  operated  fire  doors. 
However,  this  section  does  not  prohibit 
the  use  of  such  mechanicallv  operated 
fire  doors. 

In  addition,  the  task  force 
recommended  and  FRA  has  agreed  to 
the  deletion  of  subsections  (b)  and  (c)  of 
§  230.118  of  the  1978  standards,  relating 
to  stokers. 

Section  230.83     Cylinder  Cocks 

This  section  retain  §230.119  of  the 
1978  standards  without  substantive 
change,  but  edits  it  for  clarity  and  ease 
of  compliance. 

Section  230.84     Sanders 

This  section  retains  §230.120  of  the 
1978  standards  without  substantive 
change,  but  rewrites  it  for  clarity  and. 
consistent  with  the  changes  to  the  pre- 
departure  inspection  concept  made  in 
this  rule  relaxes  the  inspection  time 
period  from  at  the  beginning  of  each  trip 
to  the  beginning  of  each  day  the 
locomotive  is  used. 

Section  230.85    Audible  Warning 
Device 

This  section  modernizes  §230.121  of 
the  1978  standards  by  replacing  its 
whistle  requirement  with  a  requirement 
that  steam  locomotives  be  equipped 
with  audible  warning  devices.  The 
decibel  thresholds  and  the  methodology 
for  measuring  the  sound  level  are 
directly  derived  from  §229.129,  which 
specifies  the  standards  for  audible 
warning  devices  for  locomotives  other 
than  steam  locomotives. 


Lights 

Section  230.86    Required  Illumination 

This  section  retains  the  requirements 
in  §§230.129  and  230.131  of  the  1978 
standards  but  consolidates  and  edits 
them  for  clarity.  In  addition,  this  section 
eliminates  the  distinction  made  in  the 
1978  standards  between  locomotives  in 
yard  service  and  those  in  road  service. 
FRA  has  done  so.  consistent  with  the 
task  force's  recommendation,  since  any 
justification  for  differentiating  between 
road  and  yard  locomotives  disappeared 
when  the  nature  of  steam  locomotive 
operations  changed. 

Section  230.87    Cab  Ligh  ts 

While  retaining  §  230.132  of  the  1978 
standards  essentially  unchanged,  this 
section  extends  the  coverage  to  all 
locomotives,  instead  of  merely  those 
used  between  sunset  and  sunrise.  The 
task  force  recommended  doing  so  in 
order  to  address  those  operating 
circumstances  that  might  arise  during 
"daylight"  hours,  making  it  difficult,  if 
not  impossible,  for  the  engine  crew  to 
observe  unlit  control  instnmients, 
gauges,  and  meters. 

Throttle  and  Reversing  Gear 

Section  230.88     Throttles 

This  section  restates  the  provisions  of 
§230.156  of  the  1978  standards  without 
substantive  change. 

Section  230.89    Reverse  Gear 

This  section  retains  parts  of  §  230.157 
of  the  1978  standards  but  reorganizes 
and  rewrites  it  for  clarity  and  ease  of 
compliance.  Subsection  (a)  retains  the 
general  language  that  appears  before 
subsection  230.157(a)  of  the  1978 
standards.  However,  based  on  the  task 
force's  experience  that  many  steam 
locomotives  in  service  today  operate 
safely  without  power-operated  reverse 
gear,  subsections  (a)  and  fb)  of  the  1978 
standards  have  been  deleted.  As  the  task 
force  observed,  power-operated  reverse 
gears  can  be  dangerous  as  well.  The  task 
force  considered  attaching  a  weight 
restriction  to  this  requirement  but 
concluded  that  the  problem  would  be 
self-regulating  since  it  would  be 
impractical  to  move  certain  locomotives 
with  manual  reverse  operating  gear. 
Subsections  (b)  and  (c)  are  derived  from 
subsection  230.157(c)  of  the  1978 
standards. 

Draw  Gear  and  Draft  Systems 

Section  230. 90    Draw  Gear  Between 
Steam  Locomotive  and  Tender 

Subsection  (a)  of  this  section  retains 
most  of  the  requirements  of  subsection 
§  230.122(a)  of  the  1978  standards 
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unchanged  but  adds  a  requirement  that 
NDE  testing  of  draw  pins  and  drawbars 
be  done  duruig  everv  annual  inspection. 
This  section  also  requires  that  an 
additional  NDE  testing  method  be  used 
when  a  visual  inspection  fails  to 
disclose  any  defects.  The  task  force, 
wishing  to  balance  industr\''s  concerns 
about  requiring  this  test  too  frequently 
with  safetv  considerations, 
recommended  FRA  require  the  use  of 
better  technology  as  a  condition  for 
extending  the  inspection  time-period 
from  three  months  to  one  year.  This 
section  adopts  the  task  force's 
recommendation 

Subsection  (b)  of  this  section  modifies 
the  1978  standards  requirements  for 
safetv  bars  or  chains  and  their  relative 
strength.  Some  task  force  members  took 
issue  with  the  reference  in  the  1978 
standards  to    two  or  more  safety  bars  or 
safetv  chains."  observing  that  some 
locomotives  are  designed  with  one  (1) 
safetv  bar.  The  consensus  was  that  the 
old  rule  addressed  those  instances 
where  smaller  draw  bars  take  the  place 
of  safetv  chains  and  not  the  double 
drawbar  design  wherebv  the  drawbar 
that  normally  bears  no  load  is,  in  fact, 
a  safety  bar.  In  addition,  this  section 
incorporates  the  IQ^  interpretation  of 
the  1978  standards  "ample  strength"  as 
requiring  that  the  combined  strength  of 
safetv  chains  or  bars  and  their  fastenings 
he  at  least  50  percent  of  the  strength  of 
the  drawbar  and  its  connections. 

Subsections  (c).  (d).  and  (e)  of  this 
section  retain  subsections  (c),  (d).  and 
(e)  of  §230.122  of  the  1978  standards 
without  change. 

Section  230.91     Chafing  Irons 

This  section  retains  the  requirements 
of  ^230.123  of  the  1978  standards 
without  substantive  change  but  edits  it 
for  claritv  and  for  ease  of  compliance. 

Sfction  230.92     Draw  Gear  and  Draft 
Systems 

This  section  retains  the  requirements 

of  §230  124  of  the  1978  standards 
without  substantive  change  but  expands 
it  to  cover  couplers  as  well. 

Driving  Gear 

Section  230.93    Pistons  and  Piston 

Rods 

This  section  basically  retains  the 
requirements  of  §  230.127  of  the  1978 
standards  but  revises  it  bv  eliminating 
the  stamping  recjuirement  for  rods  and 
hv  adding  standards  for  fasteners.  The 
task  force  debated  whether  or  not  a 
mechanism  for  tracing  materials  should 
be  retained,  concluding  that  part  230 
should  not  require  it.  The  task  force 
discussed  issuing  a  "recommended 


practices"  handbook  for  steam 
locomotive  operators  (not  part  of  this 
rule)  in  which  traceability  of  materials 
would  be  discussed. 

Section  230.94     Crossheads 

This  section  retains  the  requirements 
of  §  230.125  of  the  1978  standards 
without  substantive  change  but  edits 
them  for  clarity  and  ease  of  compliance. 

Section  230.95     Guides 

This  section  retains  the  requirements 
of  §230.126  of  the  1978  standards 
without  substantive  change. 

Section  230.96     Main,  Side,  and  Valve 
Motion  Rods 

Subsection  (a)  of  this  section  retains 
the  requirements  in  subsection  (a)  of 
§230.128  of  the  1978  standards  without 
substantive  change  but  edits  them  for 
clarity. 

Subsection  fb)  of  this  section  revises 
§230.128  of  the  1978  standards  to 
expressly  allow  welding  of  main,  side 
and  valve  motion  rods,  subject  to  FRA 
approval  of  requests  to  do  so.  The  task 
force  debated  how  to  best  regulate  the 
welding  methodology  and  concluded 
that  requiring  the  welding  in  accordance 
with  an  accepted  national  standard  was 
the  easiest  and  most  thorough  way  to  do 
so.  The  task  force  concluded  that  this 
section  should  be  in  conformity  with 
§230.33  of  these  proposed  standards. 
See  the  analysis  of  welding  concerns  in 
that  section  which  mirrors  the  task 
force's  discussion  of  this  subsection. 

Subsection  (c)  of  this  section 
incorporates  subsection  (c)  of  §  230.128 
of  the  1978  standards  in  its  entirety  and. 
for  clarity,  adds  a  sentence  to  address 
floating  bushings. 

Subsection  (d)  of  this  section  retains 
the  requirements  of  subsection  (d)  of 
§230.128  of  the  1978  standards  without 
change. 

Subsection  (e)  of  this  section  retains 
the  requirements  of  subsection  (e)  of 
§230.128  of  the  1978  standards  but 
edits  it  for  the  sake  of  clarity 

Subsection  (f)  of  this  section  retain 
the  requirements  in  subsection  (f)  of 
§  230.128  of  the  1978  standards  without 
change. 

Subsection  (g)  of  this  section  retains 
the  requirements  of  subsection  (g)  of 
§  230.128  of  the  1978  standards  without 
change. 

This  section,  in  accordance  with  the 
elimination  of  any  distinction  between 
road  and  yard  service,  deletes  the 
requirements  found  in  subsections  (h) 
and  (i)  of  §  230.128  of  the  1978 
standards.  As  discussed  previously. 
FRA  believes  that  the  justification  for 
treating  these  types  of  service  differently 
no  longer  exists. 


Section  230.97    Crank  Pins 

Subsection  (a)  of  this  section  changes 
the  requirements  of  §  230.136  of  the 
1978  standards,  eliminating  the 
stamping  requirement,  consistent  with 
§  230.92  of  this  proposal.  The  task  force 
felt  verv  strongly  that  there  was  no  need 
to  have  the  application  date  stamped  on 
the  pin.  since  there  is  no  apparent 
reason  for  anyone  to  need  to  know  the 
application  date. 

This  subsection  also  expands  the 
prohibition  for  shimming  or  prick 
punching  to  include  a  ban  on  "securing 
the  fit  of  a  loose  crank  pin  by  shimming, 
prick  punching,  or  welding." 

Subsection  (b)  of  this  section  adopts 
the  requirements  of  subsection  fb)  of 
§230.136  of  the  1978  standards 
essentially  as  is  except  for  changing  the 
word  "'bolts"  to  "fasteners."  This 
change  is  non-substantive  and  reflects 
the  acceptable  use  of  other  mechanisms 
as  fasteners. 

Running  Gear 

Section  230.98     Driving.  Trailing,  and 
Engine  Truck  Axles 

This  section  retains  the  requirements 
of  §230.133  of  the  1978  standards  with 
minor  substantive  changes;  editing  and 
reorganizing  it  for  clarity  and  for  ease  of 
compliance.  This  section  also  relaxes 
the  wear  allowance  on  secondary 
driving  axles.  The  task  force  decided  to 
recommend  making  this  change  in  order 
to  bring  the  regulation  in  line  with  their 
own  operational  experiences. 

Section  230.99     Tender  Truck  Axles 

This  section  retains  the  requirements 
of  §  230.134  of  the  1978  standards 
without  substantive  change. 

Section  230.100    Defects  in  Tender 
Truck  Axles  and  Journals 

This  section  retains  the  requirements 
of  §  230. 1 35  of  the  1 978  standards 
without  substantive  change. 

Section  230.101.    Steam  Locomotive 
Driving  Journal  Boxes. 

This  section  retains  the  requirements 
of  §230.137  of  the  1978  standards 
without  substantive  change  but 
reorganizes  and  edits  the  requirements 
for  clarity  and  for  ease  of  compliance. 

Section  230. 1 02     Tender  Plain  Bearing 
Journal  Boxes  (\'e\vl 

This  section  establishes  condemning 
limits  for  plain  bearing  journal  boxes. 
consistent  with  the  task  force's 
recommendation.  The  task  force's 
recommendations  were  based  on  its 
collaborative  efforts  to  identify  those 
issues  that  could  affect  the  operational 
integrity/function  of  the  journal. 
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Section  230.103     Tender  Roller  Bearing 
Journal  Boxes  (New) 

This  .section  imposes  maintenance 
requirements  for  tender  roller  bearing 
lournal  boxes,  consistent  with  the  task 
forces  recommendation.  The  task  force 
felt  that  imposing  specific  condemning 
limits  for  roller  bearing  journal  boxes 
■vvas  unnecessary,  believing  that  the 
performance  standard  "safe  and 
suitable"  would  suffice. 

Section  230. 1 04    Dri\nng  Box  Shoes 
and  Wedges 

This  section  adopts  the  provisions  of 
§230.138  of  the  1978  standards  without 
change. 

Section  230. 1 05    Lateral  Motion 

This  section  adopts  the  provisions  of 
§  230.140  of  the  1978  standards  without 
change. 

Trucks  and  Frames  and  Equalizing 
System 

Section  230. 1 06    Steam  Locomotive 
Frame 

This  section  adopts  the  provisions  of 

^230.139  of  the  1978  but  expands  upon 
them  by  allowing  locomotive  owners 
and/or  operators  to  operate  steam 
locomotives  with  broken  frames, 
provided  th(>  frames  are  properly 
patched  or  secured  in  a  wav  that 
restores  the  rigidity  of  the  frame. 

Section  230.107    Tender  Frame  and 
Body 

This  section  adopts  the  provisions  of 
§230.152  of  the  1978  standards  and 
adds  a  section  that  establishes 
condemning  limits  for  tender  frames, 
consistent  with  the  task  force's 
recommendation. 

Section  230.108    Steam  Locomotive 
Leading  and  Trailing  Trucks 

This  section  retains  the  requirements 
of  §230.143  of  the  1978  standards  but. 
consistent  with  the  task  force's 
recommendations,  modifies  them  to 
require  that  all  centering  devices  not 
permit  lost  motion  in  excess  of  V^  inch. 

Section  230.109     Tender  Truck 

This  section  adopts  the  provisions  of 
§230.155  of  the  1978  standards  while 
adding  condemning  defects  for  springs 
and  a  "safe  and  suitable"  requirement 
for  truck  centering  devices  (where  the 
tender  is  so  equipped). 

Section  230. 1 1 0    Pilots 

This  section  retains  the  requirements 

in  §  230.141  of  the  1978  standards 
without  change  but  adds  language  to 
make  clear  that  minimum  and 
maximum  clearances  of  the  pilot  above 


the  rail  must  be  measured  on  tangent 
level  track. 

Section  230. 1 1 1     Spring  Rigging 

This  section  adopts  the  requirements 
in  §230.142  of  the  1978  standards  with 
minor  revisions  This  section  changes 
the  1978  standards  to  allow  the 
adjusting  of  load  weights  by  shifting 
weights  from  one  pair  of  wheels  to 
another  and  the  repair  of  broken  springs 
withm  the  condemning  limits  for  spring 
rigging  by  clipping,  provided  the  clips 
can  be  secured  so  as  to  stay  in  place. 

Wheels  and  Tires 

Section  230.112     Wheels  and  Tires 

This  section  retains  and  consolidates 
the  1978  standards  of  §§230.144, 
230.150,  and  230.151  .  Subsections  (a), 
(b),  and  (c)  adopt  the  requirements  of 
§230.144  with  a  few  modifications. 
Subsection  (a)  changes  "pressed"  to 
"mounted."  This  change  was  made 
based  on  the  task  force's 
recommendation  that  the  rule  take 
"official"  notice  of  the  process  of 
shrinking  wheels  onto  the  axle.  It  was 
felt  that  acknowledgment  of  this 
practice  is  not  sufficiently  provided  by 
using  the  term  "pressed."  Subsection 
(b),  add  a  sentence  to  address  the  issue 
of  gage  for  track  that  is  less  than 
standard  gage.  The  figures  used  were 
derived  from  back  to  back  measurement. 
The  task  force  debated  whether  to 
recommend  that  FRA  include  standards 
for  "wide-flange  "  wheels  but  concluded 
that  the  agency  should  wait  to  see  if  the 
use  of  "wide-flange"  wheels  becomes 
more  prevalent  before  addressing  the 
issue.  FRA's  agrees  with  and  has 
adopted  that  recommendation.  Finally, 
subsection  (c)  retains  the  requirements 
in  subsection  (c)  of  §230.144  of  the 
1978  standards  without  change. 

Subsections  (d)  and  (e).  although  new, 
are  derived  from  §§  230.150  and  230.151 
of  the  1978  standards.  Subsection  (d) 
adopts  the  provisions  of  §230.151  of  the 
1978  standards  without  substantive 
change  but  rewrites  them  for  enhanced 
clarity.  Subsection  (e)  consolidates  the 
standards  found  in  §  230.150(d)  and  (e) 
of  the  1978  standards  but  edits  them  for 
clarity  and  ease  of  compliance. 

Section  230. 113     Wheels  and  Tire 
Defects 

This  section  retains  the  requirements 
in  §§  230.145,  230.146,  and  230.149  of 
the  1978  standards  but  consolidates  and 
edits  them  to  make  the  standards  more 
specific,  to  eliminate  redundancies,  and 
to  enhance  clarity. 

Section  230.114     Wheel  Centers 

This  section  combines  §§  230.147  and 
230.148  of  the  1978  standards  but 


rewrites  them  to  make  the  standards 
more  specific  and  to  address  the  issue 
of  welding  on  wheel  centers.  The  task 
force  recommended  that  welding  on 
wheel  centers  be  allowed  in  accordance 
with  §  229.75(m)  of  the  1978  standards. 
This  section  is  based  on  FRA's  adoption 
of  that  recommendation. 

Steam  Locomotive  Tanks 

Section  230. 1 1 5    Feed  Water  Tanks 

This  section  adopts  the  requirements 
of  §230.153  of  the  1978  standards, 
largely  without  change,  but  does  some 
rewriting  to  enhance  clarity  and  make 
the  requirements  easier  to  comply  with. 
Subsection  (a)  of  this  section  changes 
§230.153  of  the  1978  rule  by  requiring 
that  all  locomotives,  regardless  of  the 
date  of  their  manufacture  or  method  of 
use,  be  equipped  with  a  water  level 
measurement  device  capable  of  being 
read  from  the  cab  or  tender  deck  of  the 
locomotive.  The  task  force  felt  that  this 
could  be  done  at  a  relatively  low  cost 
and  would  eliminate  the  need  for  the 
locomotive  operator  to  climb  atop  the 
tender  tank  to  check  the  water  level.  In 
addition,  this  section  extends  the  time 
period  for  inspecting  feed  water  tanks 
from  once  each  month  to  once  each  92 
service  days,  consistent  with  the  other 
changes  made  in  the  inspection  scheme 
of  this  rule. 

Section  230. 1 1 6    Oil  Tanks 

This  section  retains  §230.154  of  the 
1978  standards  without  substantive 
change  but  rewrites  it  to  enhance 

clarity. 

Appendices 

FRA  has  included  four  appendices  to 
this  rule.  A  brief  description  for  each  is 
provided  below. 

Appendix  A — Inspection  Requirements 

FRA  is  providing  a  simple  reference 
guide  for  those  persons  who  will  be 
conducting  inspections  required  under 
these  regulations  in  this  appendix.  This 
reference  guide  does  not  modify  the 
specific  requirements  found  in  the 
particular  sections. 

Appendix  B — Drawings  and  Diagrams 

This  appendix  provides — for 
informational  purposes  only — a  series  of 
drawings  and  diagrams  that  are  cross 
referenced  to  various  sections  of  the 
rule.  Each  draw  ing  or  diagram  visually 
demonstrates  how  the  rule  language 
should  be  applied.  For  example,  one 
drawing  depicts  shows  how  a  measuring 
device  should  be  used  to  take  accurate 
measurements  of  objects  such  as  wheels 
to  determine  the  size  of  flanges,  flat 
spots,  and  broken  rims  for  compliance 
purposes. 
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Appendix  C— Inspection  Forms 
This  appendix  contains  examples  of 

tho  six  forms  being  issut^d  bv  FRA  for 
the  purpose  of  recording  compliance 
with  the  inspection  and  repair  activities 
in  this  rule.  Use  of  these  forms  is 
manddtory  since  FRA  is  not  allowing 
individual  operators  to  create  their  own 
forms  for  recording  this  data.  FRA  will 
make  everv  effort  to  insure  that  these 
forms  are  readily  available  to  those 
parties  required  to  use  them. 

Appendix  D — Schedule  of  Civil 
Penalties 

This  appendix  contains  a  penalty 
schedule  similar  to  those  that  FRj-\  has 
issued  for  its  other  regulations.  FR.-\ 
suggests  that  those  consulting  this 
appendix  read  FRA's  current  policy 
statement  concerning  the  manner  in 
which  the  agency  enforces  the  rail  safety 
laws.  This  policv  statement  is  contained 
in  Appendix  A  to  4^  CFR  part  209. 

In  addition.  FR.-\  is  amending  its 
Statement  of  Agencv  Policy  in 
.Appendix  A  of  part  209  to  include  a 
summar\'  of  its  exercise  of  jurisdiction 
over  tourist  railroads.  FRA  had 
proposed  that  this  summar\'  become  an 
appendix  to  part  230.  However, 
inserting  the  summar%'  in  FRA's  broad 
discussion  of  its  jurisdiction  in  part  209 
is  more  logical. 

Regulatory  Impact 

A   £\P(  ijfn-p  Order  12866  and  DOT 
Rt'iiulutor}'  Policies  and  Procedures 

Thus  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
[irocedures,  and  determined  to  be  non- 
significant under  both  E.xocutive  Order 
12866  and  DOT  policies  and  procedures 
(44  FR  riD.U:  Februarv  26.  1979).  FRA 
has  prepared  and  placed  in  the  docket 
a  RegulatoPv  Impact  Analysis  (RIA) 
addressing  the  economic  impact  of  this 
rule.  Document  inspection  and  copying 
facilities  are  available  at  1 120  Vermont 
.\ venue.  NVV.  7th  Floor.  Washington, 
DC.  Photocopies  mav  also  be  obtained 
bv  submitting  a  written  request  to  the 
FRA  Docket  Clerk  at  Office  of  Chief 
Ciounsel.  Federal  Railroad 
Administration.  400  Seventh  Street,  SW. 
Washington.  DC  20590. 

.\s  part  of  the  regulatory  impact 
analvsis.  FR,\  has  assessed  quantitative 
measurements  of  costs  and  benefits 
expected  from  the  adoption  of  this  rule. 
For  a  twentv  vear  period  the  Present 
Value  (PV)  of  the  potential  societal 
benefits  is  approximately  Sll.5  million 
and  the  PV  of  the  estimated  quantified 
costs  is  approximately  SI. 6  million.  A 
majoritv  nf  the  costs  will  result  from  the 
transition  from  the  former  rule  to  this 
rule  .\  majority  of  the  savings  will 


result  from  the  changes  in  the 
inspection  frequencies  under  this  rule's 
requirements. 

FRA  anticipates  that  this  rule  will  not 
only  reduce  the  federally  mandated 
burden  for  the  average  steam  locomotive 
owner/operator,  but  will  also  reduce  the 
risk  involved  in  steam  locomotive 
operations.  The  PV  of  the  net  benefits  is 
$9.94  million. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  proposed  and  final  rules  to  assess 
their  impact  on  small  entities.  FRA  has 
prepared  and  placed  in  the  docket  a 
Regulatory  Flexibility  Assessment  (RFA) 
which  assesses  the  small  entity  impact. 
Document  inspection  and  copying 
facilities  are  available  at  1 120  Vermont 
Avenue,  7th  Floor,  Washington.  DC. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  400 
Seventh  Street,  SW.  Washington.  DC 
20590. 

FRA  has  published  an  interim  policy 
which  formally  establishes  "small 
entities"  as  being  railroads  which  meet 
the  line  haulage  revenue  requirements 
of  a  Class  III  railroad.  For  other  entities, 
the  same  dollar  limit  on  revenues  is 
established  to  determine  whether  a 
railroad  shipper  or  contractor  is  a  small 
entity.  FRA  proposed  to  use  this 
alternative  definition  of  "small  entity" 
for  this  rulemaking  during  the  Notice  of 
Proposed  Rulemaking,  and  requested 
comments  from  the  public  on  its  use.  No 
comments  were  received. 

This  RFA  concludes,  and  FRA 
certifies  that  this  final  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  significance  of  such  impact 
on  the  potentially  affected  small  entities 
varies  according  to  the  current  level  of 
maintenance  and  inspection  that  a 
steam  locomotive  receives.  Thus,  an 
owner  and/or  operator  of  a  steam 
locomotive  which  has  only  been 
marginally  maintained  could  be 
significantly  impact  by  this  rule.  In 
order  to  determine  the  significance  of 
the  economic  impact  FRA  requested 
comments  to  the  docket  that  would  have 
provided  additional  data  on  the 
economic  impact  imposed  by  this 
rulemaking.  FRA  received  no  comments 
or  additional  data. 

For  this  rulemaking  there  are 
potentially  150  steam  locomotives  that 
fall  under  the  FRA's  jurisdiction  which 
could  be  affected.  These  locomotives  are 
owned  by  82  operators.  FRA  estimates 
that  somewhere  between  85  and  95 
percent  of  these  operators  are  small 


entities.  These  operators  primarily  use 

their  steam  locomotives  in  a  tourist, 
historic,  excursion,  scenic,  or  museum 
railway  operations.  Since  this  regulation 
is  primarilv  being  imposed  on  small 
entities,  readers  interested  in  further 
details  about  the  impacts  on  these 
entities  beyond  those  noted  in  the  RFA, 
should  review  the  final  rule's 
Regulatory  Impact  Analysis  (RIA)  which 
is  also  in  the  docket. 

The  impacts  that  this  regulation 
would  have  on  the  affected  steam 
locomotive  operators  will  vary  for  the 
82  different  operators.  The  impact  will 
be  inverselv  proportional  to  the  level  of 
inspection,  maintenance  and  repair  that 
each  steam  locomotive  has  received 
prior  to  the  implementation  of  this  rule. 
Thus,  steam  locomotives  that  have  been 
inspected,  maintained  and  repaired 
properlv  should  be  impacted  less  than 
one's  that  have  not.  FRA  estimates  that 
the  Present  Value  (PV)  of  the  average 
cost  of  this  rule,  per  steam  locomotive, 
is  approximately  SI 0.700  over  twenty 
years.  One  of  the  more  significant 
economic  impacts  that  will  affect  all 
steam  locomotives  is  the  cost  from  the 
transition  from  the  former  regulation  to 
the  final  rule.  A  revision  which  could 
impact  a  small  quantity  of  steam 
locomotives  significantly  each  year  is 
the  requirement  for  replacing  broken 
stavbolts.  New  equipment  requirements, 
such  as  a  second  water  glass,  total  less 
than  S50.000  for  all  affected  steam 
locomotives  over  the  twenty  year 
period. 

Since  this  final  rule  impacts  primarily 
small  entities,  most  of  the  provisions  in 
it  were  formed  with  the  recognition  that 
small  operations  would  have  to  be 
burdened  with  its  implementation  and 
cost.  In  other  words,  all  provisions  of 
this  rule  considered  the  potential 
impact  to  small  entities  when  consensus 
was  being  formed  on  the  rule-text. 
Because  of  this  consideration,  all 
requirements  for  specific  equipment 
(i.e.,  cab  lights,  water  glass  etc.]  allow 
the  operators  to  have  one  year  from  the 
effective  date  of  the  final  rule  to 
implement  these  requirements. 

The  largest  impact  and  the  greatest 
savings  occur  when  a  steam  locomotive 
transitions  from  the  former  regulation  to 
the  final  rule.  Therefore, 
implementation  for  this  is  phased-in 
gradually.  This  requirement  provides 
steam  locomotive  owners  and  operators 
the  flexibility  necessary  to  bring  their 
operations  into  compliance  with  the 
requirements  of  this  final  rule. 

C.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Pursuant  to  Section  312  of  the  Small 
Business  Regulatory  Enforcement 


Federal  Register    \'ol 


64.  \o.   221  '\VpdnPsda\     Xovembpr  1"    VlQQ    Rulpc:  ^nd   K^mil, 


6286.1 


Fairness  Act  of  1996  (Pub.  L,  104-121).  no  way  alter  the  requirements  of  the  submitted  for  approval  to  the  Office  of 

FR.-\  ,s  Kssuing  a  Small  Entity  rule  but  will  be  a  tool  to  assist  small  Management  and  Budget  (0MB)  under 

f  .ompliance  Guide  to  summarize  the  entities  in  the  dav-to-day  application  of  the  Paperwork  Reduction  Act  of  iga-S 

requirements  of  this  rule.  The  Guide  those  requirements.  44  1 1  q  rTm  ^fcl  tk         ?       I' . 

^vill  be  made  available  to  all  affected  „  „  ,  „  ,  ^IV      th  f^'  n"'  ^^'' 

small  entities  to  assist  them  in  ^-  P^P^i^ork  Reduction  Act  contain  the  new  information  collection 

understanding  the  actions  necessary  to  The  information  collection  3^^*'         *^'  'f'™'*^^  n""'  *° 

comply  with  the  rule.  The  Guide  will  in  requirements  in  this  final  rule  have  been  requirement  are  as  follows: 


CFR  section 


Respondent 
universe 


Total  annual 
responses 


.?3C  3— inplementation:  Interim  Flue  Extensions       82  owners/opera- 
tors. 
Pet'tions  for  Special  Consideration 


Agency  Silence  

23Z  6— Waivers 

Grant  of  waiver  filed  for  reassess.-nent 


230  12 — Conditions  for  movement  of  Noncom- 

plying  Locomotives, 
230  13— Inspection  Reports:  Recordkeeping  


230  '4—3'  Service  Day  Inspection 

^PA  Notification  

23C  '5—92  Oa,  Service  iris~ection 

23C  '5 — Annual  inspectior.  

FRA  Notification  


230  17—1472  Ser\'ice  Dav  Inspection  (Form  No. 

4) 

Recorakeeping  (FRA  Form  3) 


82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors. 

82  owners/opera- 
tors 


230  18— Sen^'ce  Dav  Reoc"    =^nA  Form  No    5); 

Recordkeeping 

230  "9- Posting  of  Copv   ='eco'-dKeeD!ng  I  82  owners/opera- 
tors. 
230  20— Alteration     Repons    tor    Steam    Loco-     82  owners/opera- 

motive  Boilers  (FRA  Form  No   19).  tors. 

230  21— Steam  Locomotive  Number  Change   82  owners/opera- 
tors 
23C  33— Weioeo  Reca^^s  a^c  Alterations 


Wastage  a^^.a  ^lus*-  ^atc^es    , 

230  34— Pive'ec  Repai's  a"a  Alterations 


82  owners/opera- 
tors. 
82  owners/opera- 
tors. 
82  owners/opera- 
tors. 
230  41— Flexible   Staybolts  \..:h  Caps     Recora-     82  owners  opera- 
keeping  tors 

230  46— Bactge  Plates   Reco^aKeeDing  82  ownersope-a- 

tors. 
82  owners/opera- 
tors. 
1 50  steam  loco- 
motives 
230  75— Stenciling  Dates  o'  Tests  ana  Cleaning:     82  owners.'opera- 


230  4"^- Boiie^  Numbe'-   Recordkeeping 
230  49  Setting  o<  Safety  Re:ie*  Va'ves 


Recordkeeping 
230  96— Mam.  Side   Vaive  Rocs 


Average  time  per    ^°'^'^""^'    Total  annual 
response  j      °^^      i  burden  cost 


230  98— Driving      Traihng,     a 

Axles  Journal  Diameter  Stamped 
230.116— Oil  Tanks  


tors 
82  owners  opera 
tors. 

Engine    Truck     82  owner  operators      1  stamp 


82  owners/opera- 
tors. 


30  letters  30  minutes 

30  petitions 1  hour 

1  notification l  hour 

2  waiver  letters 1  hour 

2  waiver  letters 1  hour 

10  tags  6  minutes  .. 

3.650  forms  2  minutes  .. 

100  reports 20  minutes 

2  notifications  5  minutes  .. 

100  reports 20  minutes 

100  reports 30  minutes 

100  notifications  ....  5  minutes  ... 

15  forms  30  minutes  . 

15  reports 15  minutes  . 

150  reports 15  minutes  . 

300  forms 1  minute  

5  reports 1  hour 

5  documents  2  minutes  ... 

5  letters  50  minutes  . 

2  letters  10  minutes  . 

37  requests  5  minutes  ... 

lOentnes  1  minute  

1  report 30  minutes  .. 

1  report 15  minutes  .. 

38  tags/labels 1  minute  

54  tests  r;....     1  minute  

1  letter i  10  minutes  ,. 

15  minutes  .. 

150  signs 1  minute  


15 
30 
1 
2 
2 
1 
122 
33 
.17 
33 
50 
8 
8 
4 
38 
5 
5 
.17 
1 
2 
3 
.17 
.50 
.25 
1 
1 
.17 
.25 
3 


$450 
1,020 
30 
60 
60 
30 
3,660 
990 
5 
990 
1,500 
240 
240 
120 
1,140 
150 
150 
5 
30 
60 
90 
5 
15 
8 
30 
30 
5 
8 
90 
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All  cstim.Ht-s  include  the  time  for 
rtn'ievvin'^  instructions:  searching 
I'Mstinu  ii<it<<  sources:  gathering  or 
in  untainiim  the  needed  data:  and 
rt'\  i.'u  ini;  the  information.  Pursuant  to 
44  I    .SC    i.=506(c)(2){B).  the  FRA 
sulu  itt'd  (  omments  concerning:  whether 
t.Kfst'  mfnrmation  collection 
ri'ijuirements  are  necessar>'  for  the 
proper  performance  of  the  function  of 
FRA.  including  whether  the  information 
has  practical  utility:  the  ac;curacy  of 
FRAs  estimates  of  the  hurden  of  the 
information  collection  requirements;  the 
(jualitv,  utility,  and  clarity  of  the 
information  to  be  collected;  and 
whether  the  burden  of  i  oUih  turn  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
fither  forms  of  information  technology, 
mav  be  minimized.  For  information  or 
a  copy  of  the  paperwork  package 
submitted  to  OMB  contact  Robert 
Brogan  at  202-A9^-b292. 

Organizations  and  individuals 
desiring  to  submit  commf-nts  on  the 
collection  of  information  requirements 
should  direct  them  to  Mr.  Robert 
Brooan.  Federal  Railroad 
Administration.  1120  Vermont  Avenue. 
N\V.  Mail  Stop  17,  Washington.  DC 
20590. 

OMB  is  required  to  make  a  decision 
conciernint;  the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  davs  after 
publication  of  this  document  in  the 
Federal  Register  Therefore,  comment 
addressed  to  (OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  JO  davs  of  publication.  The  final 
rule  will  respond  to  any  OMB  or  public 
( riinments  on  thp  information  collection 
requirements  contained  in  this  proposal. 

FRA  is  not  authorized  to  impose  a 
penaltv  on  persons  for  violating 
information  collection  requirements 
which  do  not  displav  a  current  OMB 
control  number,  if  required.  FRA 
intends  to  obtain  current  OMB  control 
numbers  for  anv  new  information 
collet:tion  requirements  resulting  from 
this  rulemakini;  action  prior  to  the 
effective  date  of  a  final  rule.  The  QMS 
control  number,  when  assigned,  will  be 
announ(  f(i  b\  separate  notice  in  the 
Federal  Register 

E-  Ffdt^ralism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  go\ernment.  Preemption  of 
state  regulation  in  the  area  of 
locomotive  safety  occurs  as  a  result  of 
the  LB  I A  itself  rather  than  through 


FRA's  issuance  of  a  rule.  Therefore,  this 
rule,  by  itself,  is  not  likely  to  increase 
the  preemptive  effect  of  the  LBIA 

In  developing  this  rule  through  the 
Railroad  Safety  Advisory  Committee 
(which  includes  representatives  of  State 
organizations).  FRA  has  fulfilled  the 
objectives  of  consultation  under 
Executive  Order  13132  on  Federalism 
State  representatives  participated  in  the 
full  RSAC's  vote  to  recommend  the 
proposed  rule  to  the  Administrator.  FRA 
has  taken  care  in  the  rule  to  explain  that 
the  agency  believes  that  statutory 
preemption  will  not  apply  to  insular 
tourist  railroads  over  which  FRA  has 
never  exercised  jurisdiction 

F.  Compliance  With  the  Unfunded 
Mandates  Reform  Act  of  1995 

Pursuant  to  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4)  each 
federal  agency  "shall,  unless  otherwise 
prohibited  by  law,  assess  the  effects  of 
Federal  Regulatory  actions  on  State, 
local,  and  tribal  governments,  and  the 
private  sector  (other  than  to  the  extent 
that  such  regulations  incorporate 
requirements  specifically  set  forth  in 
law)."  Section  201.  Section  202  of  the 
Act  further  requires  that  "before 
promulgating  any  general  notice  of 
proposed  rulemaking  that  is  likely  to 
result  in  promulgation  of  any  rule  that 
includes  any  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local. 
and  tribal  governments,  in  the  aggregate. 
or  by  the  private  sector,  of  SIOO.000.000 
or  more  (adjusted  annually  for  inflation) 
in  any  1  year,  and  before  promulgating 
any  final  rule  for  which  a  general  notice 
of  proposed  rulemaking  was  published. 
the  agency  shall  prepare  a  written 
statement  *    *   *  detailing  the  effect  on 
State,  local  and  tribal  governments  and 
the  private  sector."  The  final  rule  issued 
todav  will  not  result  in  the  expenditure. 
in  the  aggregate,  of  SIOO.000.000  or 
more  in  any  one  year,  and  thus 
preparation  of  a  statement  was  not 
required. 

G.  Public  Procedure 

In  accordance  with  Executive  Order 
12866.  FRA  provided  60  days  for 
comments.  FRA  believes  that  a  60  day 
comment  period  was  appropriate  to 
allow  parties  with  interests  not 
represented  on  the  Tourist  and  Historic 
Working  Group  of  the  Railroad  Safety 
Advisorv  Committee  to  comment  on  this 
rule.  As  noted  earlier.  FRA  had  not 
originally  scheduled  a  public  hearing, 
but  held  one  in  Corpus  Christi.  Texas  on 
February  4.  1999,  in  response  to  timely 
received  written  requests  to  do  so.  FRA 
solicited  written  comments  on  all 
aspects  of  this  rule  and  changes  to  this 
rule  were  made  in  response  to 


comments  received  in  response  to  this 
notice. 

List  of  Subjects 

49  CFR  Part  209 

Administrative  practice  and 
procedure.  Enforcement,  Hazardous 
materials  transportation.  Penalties, 
Railroad  safety. 

49  CFR  Part  230 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements,  Steam 

locomotives. 

The  Rule 

In  consideration  of  the  foregoing.  FRA 
is  amending  Chapter  II.  Subtitle  B  of 
Title  49  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  209— [AMENDED] 

1.  The  authority  citation  for  part  209 
is  revised  to  read  as  follows: 

Authority:  49  IJ.S.C.  20102,  20103,  20104. 

20107.  20111.  20902.  21301-21311. 

2.  .\ppendix  A  to  part  209  is  amended 
bv  inserting,  just  before  the  last 
paragraph  in  the  section  headed.  "The 
Extent  and  Exercise  of  FRA's  Safety 
Jurisdiction."  the  following: 

.Appendix  A  to  Part  209 — Interim  Statement 
of  .Agency  Policy  Concerning  Enforcement  of 
the  Federal  Railroad  Safety  Laws 


THE  EXTENT  AND  EXERCISE  OF  FRAS 
SAFETY  JURISDICTION 

***** 

FRA  exercises  jurisdiction  over  tourist, 
scenic,  and  excursion  railroad  operations 
whether  or  not  they  are  conducted  on  the 
general  railroad  system.  There  are  two 
exceptions:  (1)  operations  of  less  than  24- 
inch  gage  (which,  historically,  have  never 
been  considered  railroads  under  the  Federal 
railroad  .safety  laws):  and  (2)  operations  that 
are  off  the  general  system  and  "insular" 
(defined  below). 

Insularity  is  an  issue  only  with  regard  to 
tourist  operations  over  trackage  outside  of  the 
general  system  used  exclusively  for  such 
operations.  FR,\  considers  a  tourist  operation 
to  be  insular  if  its  operations  are  limited  to 
a  separate  enclave  in  such  a  way  that  there 
is  no  reasonable  expectation  that  the  safety 
of  any  member  of  the  public'except  a 
business  guest,  a  licensee  of  the  tourist 
operation  or  an  affiliated  entity,  or  a 
trespasser'would  be  affected  by  the 
operation.  A  tourist  operation  will  not  be 
considered  insular  if  one  or  more  of  the 
following  exists  on  its  line: 

•  A  public  highway-rail  crossing  that  is  in 
use: 

•  An  at-grade  rail  crossing  that  is  in  use; 

•  A  bridge  over  a  public  road  or  waters 
used  for  commercial  navigation:  or 

•  A  common  corridor  with  a  railroad,  i.e.. 
its  operations  are  within  30  feet  of  those  of 
any  railroad. 


When  to 
the  general 
jurisdictioi 
pertinent  r 
operations 
rule  specif 
(e.g.,  the  pi 
standards  t 
operations, 
conducted 
tourist  ope 
used  exclui 
part  of  the; 
tourist  opei 
it  to  the  gei 
tourist  opei 
if  the  touri; 
system  and 
not  use  the 
any  purpos 
up  shipmei 
itself 

If  a  tourii 
is  insular,  f 
over  it.  and 
however,  si 
FRA  exerci: 
operation,  s 
those  that  s 
general  sysl 
apply.  For  i 
reporting,  s 
crossing  sig 
tourist  oper 
amd  234.3), 
rules  (49  CI 
the  Federal 
themselves. 

In  draft  in 
obligation  t- 
or  other  fac 
operations. 
FRA  is  care 
determining 
apply  to  toL 
although  FF 
broadly  ove 
ensure  that 
to  their  som 
*         ♦ 

3.  Part  2 
follows: 

PART  230- 
INSPECTK 
STANDAR 

Subpart  .\— 

Sec. 

230.1 

230.2 

230.3 

230.4 

230.5 

2.50.6 

2,30,7 

230.8 

230.9 


Purf 
App 
Impl 
PenE 
Pree 
Wail 
Resp 
Defii 
Infor 

General  lns{ 

2:iU.n     Ref 

230.12  Mo 
locomot 

230.13  Dai 
2.30.14     Thi 

inspect] 
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When  tourist  operations  are  conducted  on 
the  general  system.  FRA  exercises 
jurisdiction  over  them,  and  all  of  FRA's 
pertinent  regulations  apply  to  those 
operations  unless  a  waiver  is  granted  or  a 
rule  specifically  excepts  such  operations 
(e.g..  the  passenger  equipment  safety 
standards  contain  an  exception  for  these 
operations,  49  CFR  238.3(c)(3).  even  if 
conducted  on  the  general  system).  When  a 
tourist  operation  is  conducted  only  on  track 
used  exclusively  for  that  purpose  it  is  not 
part  of  the  general  system.  The  fact  that  a 
tourist  operation  has  a  switch  that  connects 
it  to  the  general  system  does  not  make  the 
tourist  operation  part  of  the  general  system 
if  the  tourist  trains  do  not  enter  the  general 
system  and  the  general  system  railroad  does 
not  use  the  tourist  operation's  trackage  for 
any  purpose  other  than  delivering  or  picking 
up  shipments  to  or  from  the  tourist  operation 
itself. 

If  a  tourist  operation  off  the  general  system 
is  insular.  FRA  does  not  exercise  jurisdiction 
over  it,  and  none  of  P'RA's  rules  apply.  If, 
however,  such  an  operation  is  not  insular, 
FRA  exercises  jurisdiction  over  the 
operation,  and  some  of  FRA's  rules  (j'.e., 
those  that  specifically  apply  beyond  the 
general  system  to  such  operations)  will 
apply.  For  example,  FRA's  rules  on  accident 
reporting,  steam  locomotives,  and  grade 
crossing  signals  apply  to  these  non-insular 
tourist  operations  [see  49  CFR  225.3,  230.2 
amd  234.3).  as  do  all  of  FRA's  procedural 
rules  (49  CFR  parts  209,  211,  and  216)  and 
the  Federal  railroad  safety  statutes 
themselves. 

In  drafting  safety  rules,  FRA  has  a  specific 
obligation  to  consider  financial,  operational, 
or  other  factors  that  may  be  unique  to  tourist 
operations,  49  U.S.C.  20103(0.  Accordingly. 
FRA  is  careful  to  consider  those  factors  in 
determining  whether  any  particular  rule  will 
apply  to  tourist  operations.  Therefore, 
although  FRA  asserts  jurisdiction  quite 
broadly  over  these  operations,  we  work  to 
ensure  that  the  rules  we  issue  are  appropriate 
to  their  somewhat  special  circumstances. 
***** 

3.  Part  230  is  revised  to  read  as 
follows: 

PART  230— STEAM  LOCOMOTIVE 
INSPECTION  AND  MAINTENANCE 
STANDARDS 


Subpart  .\ — Cieneral 

Sec. 

230.1 
230.2 
230.3 
230.4 

Purpose  and  scope. 
Applicability. 
Implementation. 
Penalties. 

230.5 
230.6 

Preemptive  effect. 
Waivers. 

230.7 
230.8 

Responsibility  for  compliance. 
Definitions. 

230.9 

Information  collection. 

General  Inspection  Requirements 

230.11  Repdir  ot  non-i.umpl\  iiig  c:unditions. 

230.12  Movement  of  non-complying  steam 
locomotives. 

230.13  Daily  inspection. 

2'M).\4    Thirty-one  (31)  service  day  _ 

inspection. 


230.15  Ninety-two  (92)  service  day 
inspection. 

230.16  Annual  inspection. 

230.17  One  thousand  four  hundred  seventy- 
two  (1472)  service  day  inspection. 

Recordkeeping  Requirements 

230.18  Service  days. 

230.19  Posting  of  FRA  Form  No.  1  and  FRA 
Form  No.  3. 

230.20  Alteration  and  repair  report  for 
steam  locomotive  boilers. 

230.21  Steam  locomotive  number  change. 

230.22  Accident  reports. 

Subpart  B — Boilers  and  Appurtenances 

230.23  Responsibility  for  general 
construction  and  safe  working  pressure. 

Allowable  Stress 

230.24  Maximum  allowable  stress. 

230.25  Maximum  allowable  stress  on  stays 
and  braces. 

Strength  of  Materials 

230.26  Tensile  strength  of  shell  plates. 

230.27  Maximum  shearing  strength  of 
rivets. 

230.28  Higher  shearing  strength  of  rivets. 

Inspection  and  Repair 

^.lU.zt*  iiispei.tmii  aiid  repair. 

230.30  Lap-joint  seam  boilers. 

230.31  Flues  to  be  removed. 

230.32  Time  and  method  of  inspection. 

230.33  Welded  repairs  and  alterations. 

230.34  Riveted  repairs  and  alterations. 

Pressure  Testing  of  Boilers 

230.35  Pressure  testing. 

230.36  Hydrostatic  testing  of  boilers. 

230.37  Steam  test  following  repairs  or 
nitprations. 

Staybolts 

230.38  Telltale  holes. 

230.39  Broken  staybolts. 

230.40  Time  and  method  of  stayboh  testing. 

230.41  Flexible  staybolts  with  caps. 

Steam  Gauges 

230.42  Location  of  gauges. 

230.43  Gauge  siphon. 

230.44  Time  of  testing. 

230.45  Method  of  testing. 

230.46  Badge  plates. 

230.47  Boiler  number. 

Safety  Relief  Valves 

230.4b     .Number  and  capacity. 

230.49  Setting  of  safety  relief  valves. 

230.50  Time  of  testing. 

Water  Glasses  and  Gauge  Cocks 

230.51  '.  r-  ■'■■:    -       ..^i  ,,•,:,!; 

230.52  Water  glass  valves. 

230.53  Time  of  cleaning. 

230.54  Testing  and  maintenance. 

230.55  Tubular  type  water  and  lubricator 
glasses  and  shields. 

230.56  Water  glass  lamp-- 

Injectors,  Feedwater  Pumps,  and  Flue  Plugs 

230.57  Injectors  and  feedwater  pumps. 

230.58  Flue  plugs. 

Fusible  Plugs 

230. ,tM     Fusible  plugs. 


Washing  Boilers 

230.60  Time  of  washing. 

230.61  Arch  tubes,  water  bar  tubes, 
circulators  and  thermic  siphons. 

Steam  Pipes 

^.i\rAii.     i-'t_>  pipe. 

230.63  Smoke  box,  steam  pipes  and 
ressure  parts. 

Steam  Leaks 

230.64  Leaks  under  lagging. 

230.65  Steam  blocking  view  of  engine  crew. 

Subpart  C— Steam  Locomotives  and 
"''enders 

230.66  Design,  construction,  and 
maintenance. 

230.67  Responsibility  for  inspection  and 

Speed  indicators 

230  68    Speed  indicators. 

Ash  Pans 

230.69     Ash  pans. 

Brake  ana  Signal  Eauipme^t 

230.71  Orifice  testing  of  compressors. 

230.72  Testing  main  reservoirs. 

230.73  Air  gauges. 

230.74  Time  of  cleaning. 

230.75  Stenciling  dates  of  tests  and 
cleaning. 

230.76  Piston  travel. 

230.77  Foundation  brake  gear. 

230.78  Leakage. 

230.79  Train  signal  system. 

Cabs.  Warnmg  Signais   Sanders  and  Lights 
23U.dO      L>aL)S. 

230.81  Cab  aprons. 

230.82  Fire  doors. 

230.83  Cylinder  cocks. 

230.84  Sanders. 

230.85  Audible  warning  device. 

230.86  Required  illumination. 

;•""''-        ":!llight.S. 

Throttles  and  Reversing  Gear 

230.88  Throttles. 

230.89  Reverse  gear. 

Draw  Gear  and  Draft  Systems 

230.90  _,  Lombtiveand 

tender. 

230.91  Chafing  irons. 

230.92  Draw  gear  and  draft  systems. 

Driving     Gear 

230.93  risions  and  piston  rods. 

230.94  Crossheads. 

230.95  Guides. 

230.96  Main,  side  and  valve  motion  rods. 

230.97  Crank  pins. 

Running  Gear 

^.io.yij     Driving,  trailing,  and  engine  truck 
axles, 

230.99  Tender  truck  axles. 

230.100  Defects  in  tender  truck  axles  and 
journals. 

230.101  Steam  locomotive  driving  journal 
boxes. 

230.102  Tender  plain  bearing  journal  boxes. 
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230. 103  Tender  roller  bearing  journal 
boxes. 

230.104  Driving  box  shoes  and  wedges. 

230.105  Lateral  mntinn 

Trucks,  Frames  and  Equalizing  System 

230.106  Steam  locomotive  frame. 

230.107  Tender  frame  and  body. 

230. 108  Steam  locomotive  leading  and 
trailing  trucks. 

2.10  109     Tender  trucks. 

230.110  Pilots. 

230.111  Spring  rigging. 

Wheels  and  Tires 

230.112  Wheels  and  tires.      . 
230  1 1  i     Wheels  and  tire  defects. 

2. in  1 1 4     Wheel  centers. 

Steam  Locomotive  Tanks 

230. 1 1 5     Feed  water  tanks. 
230  llfi     Oil  tanks. 

.\ppendix  A  to  Part  230 — Inspection 
Requirements 

.Appendix  B  to  Part  230— Diasram.s  and 
Drawings 

Appendix  C  to  Part  230— FRA  Inspection 
Forms 

.Appendix  D  to  Part  230 — t:ivil  Penalty 
Schedule 

Authority:  49  U.S.C.  20103.  20701.  20702; 

4')  c:fk  1 4>i 
Subpart  A — General 

§230.1     Purpose  and  scope. 

This  part  prescribes  minimum  Federal 
safety  standards  for  all  steam-propelled 
locomotives  operated  on  railroads  to 
which  this  part  applies.  This  part  does 
not  restrict  a  railroad  from  adopting  and 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part 

§230.2    Applicability. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
railroads  that  operate  steam 
locomotives. 

(b)  This  part  does  not  apply  to: 

( 1 )  A  railroad  with  track  gage  of  less 
than  24  inches; 

(2)  A  railroad  that  operates 
exclusivelv  freight  trams  and  does  so 
only  on  track  inside  an  installation  that 
is  not  part  of  the  general  system  of 
transportation; 

(3)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  to  the 
general  system  of  transportation:  or 

(4)  .-K  railroad  that  operates  passenger 
trains  and  does  so  only  on  track  inside 
an  installation  that  is  insular,  i.e..  its 
operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
the  public — except  a  business  guest,  a 
licensee  of  the  railroad  or  an  affiliated 
entity,  or  a  trespasser — would  be 


affected  by  the  operation.  An  operation 
will  not  be  considered  insular  if  one  or 
more  of  the  following  exists  on  its  line: 

(i)  A  public  highway-rail  crossing  that 
is  in  use: 

(ii)  An  at-grade  rail  crossing  that  is  in 
use; 

(iii)  A  bridge  over  a  public  road  or 
waters  used  for  commercial  navigation: 
or 

(iv)  A  common  corridor  with  another 
railroad,  i.e.,  its  operations  are 
conducted  within  30  feet  of  those  of  any 
other  railroad. 

(c)  See  appendix  A  of  part  209  for  a 
current  statement  of  the  FRA's  policy  on 
its  exercise  of  jurisdiction. 

§230.3    Implementation. 

Except  as  provided  in  paragraphs  (a) 
through  (c)  of  this  section,  the 
locomotive  owner  and/or  operator  shall 
perform  a  1472  service  day  inspection 
that  meets  the  requirements  of  §  230.17 
when  the  locomotive's  flues  would  be 
required  to  be  removed  pursuant  to 
§  230.10,  of  the  regulations  in  effect 
prior  to  January  18.  2000.  (See  49  CFR 
parts  200-999,  revised  October  1 ,  1978) 
At  the  time  the  locomotive  owner  and/ 
or  operator  completes  this  inspection,  it 
must  begin  to  comply  with  the  rest  of 
the  provisions  of  this  part.  Up  until 
such  time,  and  except  as  provided  in 
paragraphs  (a)  through  (c)  of  this 
section,  compliance  with  the  regulations 
in  effect  prior  to  January  18.  2000  (See 
49  CFR  parts  200-999.  revised  October 
1.  1978)  will  constitute  full  compliance 
with  this  part.  Any  interested  person 
may  obtain  the  October  1,  1978  revision 
of  49  CFR  part  s  200-999  by  contacting 
the  Federal  Railroad  Administration, 
Office  of  Chief  Counsel,  400  7th  Street. 
SW,  Washington,  DC  20590. 

(a)  One  year  after  January  18.  2000 
The  following  sections  of  this  part  must 
be  complied  with  by  Januarv'  18,  2001: 
§§230.7,  230.51,  230.57,  230.68.  230.70, 
230.85,  230.87,  230.115,  and  230.116. 

(b)  Interim  flue  removal  extensions 
FRA  will  continue  to  consider  requests 
for  flue  removal  extensions  under  the 
provisions  of  §  230.10  of  the  regulations 
in  effect  prior  to  January  18,  2000  (See 
49  CFR  parts  200-999,  revised  October 
1.  1978)  until  January  18,  2002. 

(c)  Petition  for  special  consideration. 
The  locomotive  owner  or  operator  may 
petition  FRA  for  special  consideration 
of  this  part's  implementation  with 
respect  to  any  locomotive  that  has  either 
fully  or  partially  satisfied  the 
requirements  of  §  230.17  within  the 
three  (3)  year  period  prior  to  September 
25,  1998 — provided  the  locomotive  is  in 


full  compliance  with  §  230.17  by  the 
time  the  petition  is  actually  filed.' 

(1)  Petition  process.  Petitions  must  be 
filed  by  Januarv-  18.  2D01  and  must  be 
accompanied  by  all  relevant 
documentation  to  be  considered, 
including  a  FRA  Form  No.  4  (see 
appendix  C  of  this  part)  that  has  been 
calculated  in  accordance  with  §  230.17, 
and  all  records  that  demonstrate  the 
number  of  davs  the  locomotive  has  been 
in  service.  Based  upon  the 
documentation  provided.  FRA  will 
calculate  the  number  of  "service  days" 
the  locomotive  has  accrued  and  will 
notify  the  petitioner  of  the  number  of 
service  days  that  remain  in  the 
locomotive's  1472  service  day  cycle. 
Petitions  should  be  sent  to  FR,A  by  some 
form  of  registered  mail  to  ensure  a 
record  of  delivery.  FR.^  will  investigate 
these  petitions  and  will  respond  to  these 
petitions  within  one  year  of  their 
receipt.  FFIA  will  send  its  response  by 
some  form  of  registered  mail  to  ensure 
that  a  record  of  delivery  is  created.  In 
its  response.  FRA  may  grant  the  petition 
or  deny  it.  If  FRA  grants  the  petition,  the 
entirety  of  the  revised  requirements  will 
become  effective  upon  receipt  of  FRA's 
response,  unless  FRA's  response 
indicates  otherwise.  If  FRA  denies  the 
petition,  the  rule  will  become  effective 
as  provided  in  the  first  paragraph  of  this 
section. 

(2)  FRA  silence.  Anyone  who  does  not 
receive  a  response  within  one  year  of 
the  date  they  filed  their  petition, 
whether  through  administrative  or 
postal  error,  must  notify-  FRA  that  the 
response  has  not  been  received.  The 
notification  should  be  provided  to  JTIA 
by  some  form  of  registered  mail  to 
ensure  a  record  of  delivery.  Upon 
receipt  of  this  notification,  FRA  will 
ensure  that  a  response  is  either  issued, 
or  re-issued,  as  soon  as  possible.  In  the 
interim,  however,  any  operator  who  is  at 
the  end  of  their  inspection  cycle  under 
the  rules  in  effect  prior  to  January  18. 
2000  (See  49  CFR  parts  200-999.  revised 
October  1.  1978)  will  be  allowed  to 
remain  in  service  without  conducting 
the  required  inspection  under  §  230.17 
for  an  additional  six  months,  or  until 
they  receive  FRA's  decision,  whichever 
occurs  first. 


'  Note:  .\s  an  example,  wiiere  a  locomotive  has 
rm  eived  a  proper  boiler  inspection  after  September 
2.5.  1995  pursuant  to  ^*i  230.10  and  230.11  of  the 
reaulations  in  effect  prior  to  lanuarv  18,  2000  but 
h<is  not  had  its  FRA  Form  ND.  4  updated,  the 
locomotive  owner  nr  operator  may  update  and 
verify  the  FRA  Form  No.  4  for  that  locomotive,  and 
submit  a  timely  petition  that  requests  retroactive 
credit  for  the  boiler  inspection.  (See  49  CFR  parts 
200-999,  revised  October  1,  1978.) 
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§230.4    Penalties. 

Ui  .\n\  [lersnn  who  violates  any 
requirement  of  this  part  or  causes  the 
vi(ilation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  S500 
and  not  more  than  Sll.OOO  per 
violation,  except  that:  Penalties  mav  be 
assessed  against  individuals  only  for 
willful  violations,  and.  where  a  grosslv 
negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  or  injurv  tu 
persons,  or  has  caused  death  or  injury, 
a  penalty  not  to  exceed  S22,000  per 
\ioIation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense,  See  appendix  A  of  part 
209  for  a  statement  of  agency  civil 
penalty  policy, 

(b)  Any  person  who  knowinglv  and 
willfully  falsifies  a  record  or  report 
required  by  this  part  may  be  subject  to 
criminal  penalties  under  49  U,S.C, 
21311. 

§230.5     Preemptive  effect. 

The  Locomotive  Boiler  Inspection  Act 
(49  U.S.C.  20701-20703)  preempts  all 
State  laws  or  regulations  concerning 
locomotive  safety.  Xapierw  Atlantic 
Cnust  Line  R.R.,  272  U.S.  605  (1926). 
However.  FRA  believes  Congress  did 
not  intend  to  preempt  State  laws  or 
regulations  concerning  rail  operations 
over  which  FRA  does  not  exercise 
jurisdiction.  Therefore,  in  issuing  this 
part,  it  is  FTL^'s  intent  that  State  laws  or 
regulations  applicable  to  those  rail 
operations  to  which  this  part  does  not 
apply  [i.e..  insular  tourist  operations) 
not  be  preempted, 

§  230.6    Waivers. 

(a!  .A  person  subject  to  a  requirement 
of  this  part  may  petition  the 
Administrator  of  FYL\  for  a  waiver  of 
compliance  with  such  requirement.  The 
filing  of  such  a  petition  does  not  affect 
that  person's  responsibility  for 
compliance  with  that  requirement  while 
the  petition  is  being  considered, 

(b)  Each  petition  for  waiver  under  this 
section  must  be  filed  in  the  manner  and 
contain  the  information  required  by  part 
211  of  this  chapter, 

(c)  If  the  .Administrator  finds  that  a 
waiver  of  compliance  is  in  the  public 
intere.st  and  is  consistent  with  railroad 
safety,  the  Administrator  may  grant  the 
waiver  subject  to  any  conditions  the 
.Administrator  deems  necessarv.  Where 
a  waiver  is  granted,  the  Administrator 
publishes  a  notice  containing  the 
reasons  for  granting  the  waiver 

(d)  .All  waivers  of  every  form  and  type 
from  anv  requirement  of  any  order  or 
regulation  implementing  the 
Locomotive  Boiler  Inspection  Act,  36 
Stat   91  3,  as  amended,  49  U,S.C.  20702, 


applicable  to  one  or  more  steam 
locomotives,  shall  lapse  on  January  18, 
2000  unless  a  copy  of  the  grant  of 
waiver  is  filed  for  reassessment  prior  to 
that  date  with  the  Office  of  Safety, 
Federal  Railroad  Administration',  400 
Seventh  Street.  Washington,  DC  20590. 
FRA  will  review  the  waiver  and  notify 
the  applicant  whether  the  waiver  has 
been  continued. 

§  230.7     Responsibility  for  compliance. 

(a)  The  Incomfjtu'e  owner  and.  ur 
operator  is  directly  responsible  for 
ensuring  that  all  requirements  of  this 
part  are  satisfied,  and  is  the  entity 
primarily  responsible  for  compliance 
with  this  part. 

(b)  Although  the  duties  imposed  by 
this  part  are  generally  stated  in  terms  of 
the  duties  of  a  railroad  or  a  steam 
locomotive  owner  and/or  operator,  any 
person,  including  a  contractor  for  a 
railroad,  who  performs  any  function 
covered  by  this  part  must  perform  that 
function  in  accordance  with  this  part. 

(c)  Chapter  207  of  Title  49  of  the 
United  States  Codes  makes  it  unlawful 
for  any  railroad  to  use  or  permit  to  be 
used  on  its  line  anv  steam  locomotive  or 
tender  unless  the  entire  steam 
locomotive  or  tender  and  its  parts  and 
appurtenances  are  in  proper  condition 
and  safe  to  operate  in  the  service  to 
which  they  are  put,  without 
unnecessar\'  danger  of  personal  injirry 
and  have  been  inspected  and  tested  as 
required  by  this  part. 

§230.8     Definitions. 

As  used  m  this  part,  the  terms  listed 
in  this  section  have  the  following 
definitions: 

Administrator.  The  Administrator  of 
the  Federal  Railroad  Administration  or 
the  Administrator's  delegate. 

Alteration.  Any  change  to  the  boiler 
which  affects  its  pressure  retention 
capability.  Rating  changes  are 
considered  alterations, 

A.\'S1.  American  National  Standards 
Institute. 

API.  American  Petroleum  Institute. 

ASME.  American  Society  of 
Mechanical  Engineers. 

Boiler  surfaces.  The  boiler  interior  is 
all  the  space  inside  a  boiler  occupied  by 
water  ur  steam  under  pressure,  and  all 
associated  surfaces  inside  that  space 
exposed  to  that  water  and  .steam.  The 
boiler  exterior  is  the  opposite  surface  of 
all  components  directly  exposed  to  the 
boiler  interior.  This  includes  the  fire 
side  of  the  firebox  sheets. 

Break  .A  fracture  resulting  in 
complete  separation  into  parts. 

Code  at  original  construction.  The 
manufacturer's  or  industry  code  in 
effect  when  the  boiler  was  constructed. 


If  the  exact  code  is  not  known,  the 
closest  contemporary  code  mav  be  used 
provided  it  does  not  pre-date  the 
construction  date  of  the  boiler. 

Crack.  A  fracture  without  complete 
separation  into  parts,  except  that 
castings  with  shrinkage  cracks  or  hot 
tears  that  do  not  significantly  diminish 
the  strength  of  the  member  are  not 
considered  to  be  cracked. 

Dead  locomotive.  A  locomotive 
unable  to  produce  tractive  effort. 

Fire.  Anything  that  produces  products 
of  combustion  that  heat  transferring 
components  of  the  locomotive  are 
exposed  to. 

FRA.  The  Federal  Railroad 
Administration. 

Locomotive  operator.  Person  or  entity 
which  operates,  but  which  does  not 
necessarily  own.  one  or  more  steam 
locomotives.  This  term  means,  for 
purposes  of  inspection  and  maintenance 
responsibility,  the  entity  responsible  for 
the  day-to-day  operation  of  the  steam 
locomotive,  or  the  delegate  thereof.  This 
entity  may  be  a  railroad  or  a  person  or 
persons  who  operate  a  steam  locomotive 
under  contract  for  a  railroad. 

Locomotive  owner.  Person  or  entity 
which  owns,  but  which  does  not 
necessarily  operate,  one  or  more  steam 
locomotives  that  is  operated  on  a 
railroad  to  which  this  part  applies.  For 
purposes  of  inspection  and  maintenance 
responsibility,  this  term  includes  that 
entity's  delegate  as  well. 

KIAWT.  Maximum  allowable  working 
pressure  as  specified  by  the  steam 
locomotive  specification  FRA  Form  No. 
4,  (See  appendix  C  of  this  part,) 

NBIC.  National  Board  Inspection  Code 
published  by  the  National  Board  of 
Boiler  and  Pressure  Vessel  Inspectors. 
NDE.  Non-destructive  Examination. 
NFS.  Nominal  Pipe  Size. 
Person.  An  entity  of  any  type  covered 
under  1  U.S.C.  1,  including  but  not 
limited  to  the  following:  a  railroad;  a 
manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities; 
any  independent  contractor  providing 
goods  or  services  to  a  railroad;  and  any 
employee  of  such  owner,  manufacturer, 
lessor,  lessee,  or  independent 
contractor. 

Railroad.  Any  form  of  non-highwav 
ground  transportation  that  runs  on  rails 
or  electromagnetic  guideways  and  any 
entity  providing  such  transportation, 
including  commuter  or  other  short-haul 
railroad  passenger  service  in  a 
metropolitan  or  suburban  area  and 
commuter  railroad  service  that  was 
operated  by  the  Consolidated  Rail 
Corporation  on  January  1,  1979:  and 
high  speed  ground  transportation 
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systems  that  connect  metropolitan  areas, 
without  regard  to  whether  those  systems 
usf<  nf!W  technologies  not  associated 
with  traditional  railroads:  but  does  not 
includf'  rapul  transit  operations  in  an 
urb<ui  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation. 

Rf'newal  Replacement  in  kind  with  a 
newlv  manufactured  or  remanufactured 
(restored  to  original  tolerances) 
component.  Materials  shall  be  suitable 
for  the  service  intended. 

Rppair  .\i\\  wiirk  which  results  in  a 
restoration  in  kind 

Serious  iniun-.  An  injury  that  results 
in  the  amputation  of  any  appendage,  the 
loss  nf  sight  in  an  eve,  the  fracture  of  a 
bone,  or  the  confinement  in  a  hospital 
for  a  period  of  more  than  24  consecutive 
hours. 

Service  dav  Any  calendar  day  that 
the  boiler  has  steam  pressure  above 
atmospheric  pressure  with  fire  in  the 
firebox.  In  the  case  of  a  fireless  steam 
locomotive,  anv  calendar  day  that  the 
boiler  has  steam  pressure  above 
atmospheric  pressure 

Staved  portion  of  the  boiler.  That 
portion  of  the  boiler  designed  to  require 
support  to  retain  internal  pressure  by 
the  addition  of  strength  members,  such 
as  staybolts.  braces,  diagonal  stays, 
tubes,  etc. 

Steam  locomotive.  A  self-propelled 
unit  of  equipment  powered  by  steam 
that  is  either  designed  or  used  for 
moving  other  equipment.  This  includes 
a  self-propelled  unit  designed  or  used  to 
carrv  freight  and 'or  passenger  traffic. 

Unstayed  Portion  of  the  Boiler.  That 
portion  of  the  boiler  designed  to  be  self- 
supported  in  retaining  internal  pressure 
without  additional  strength  members 
such  as  staybolts.  braces,  diagonal  stays, 
tubes,  etc. 

Wastage.  A  reduction  in  the  thickness 
of  a  mechanical  component,  such  as  a 
pipe  or  sheet. 

§230.9    Information  collection. 

(a)  (Reserved  1. 

(b)  The  information  collection 
requirements  are  found  in  the  following 
sections:  §§230.3,  230.12  through 
230.21.  230.33.  230.34,  230.41,  230.46, 
230.47.  230.75,  230.96.  230.98.  and 
230.116 

§230.10    [Reserved] 

General  Inspection  Requirements 

§  230.1 1     Repair  of  non-complying 
conditions. 

The  steam  locomotive  owner  and/or 
operator  shall  repair  any  steam 
locomotive  that  fails  to  comply  with  the 
conditions  of  this  part,  and  shall 
approve  any  such  repairs  made,  before 


placing  the  locomotive  back  into 
service. 

§230.12     Movement  of  non-complying 
steam  locomotives. 

(a)  General  limitations  on  movement. 
A  steam  locomotive  with  one  or  more 
non-complying  conditions  may  be 
moved  only  as  a  lite  steam  locomotive 
or  a  steam  locomotive  in  tow,  except  as 
provided  in  paragraph  (b)  of  this 
section.  Cars  essential  to  the  movement 
of  the  steam  locomotive  and  tender{s), 
including  tool  cars  and  a  bunk  car,  may 
accompany  lite  movements. 

(b)  Conditions  for  movement.  Prior  to 
movement,  the  steam  locomotive  owner 
and/or  operator  shall  determine  that  it 
is  safe  to  move  the  locomotive, 
determine  the  maximum  speed  and 
other  restrictions  necessary  for  safely 
conducting  the  movement,  and  notifv'  in 
writing  the  engineer  in  charge  of  the 
defective  steam  locomotive  and.  if 
towed,  the  engineer  in  charge  of  the 
towing  locomotive  consist,  as  well  as  all 
other  crew  members  in  the  cabs,  of  the 
presence  of  the  non-complying  steam 
locomotive  and  the  maximum  speed 
and  other  movement  restrictions.  In 
addition,  a  tag  bearing  the  words  "non- 
complying  locomotive"  shall  be 
securely  attached  to  each  defective 
steam  locomotive  and  shall  contain  the 
following  information: 

(1)  The  steam  locomotive  number; 

(2)  The  name  of  the  inspecting  entity; 

(3)  The  inspecticin  location  and  date; 

(4)  The  nature  of  the  defect; 

(5)  Movement  restrictions,  if  any; 

(6)  The  destination:  and 

(7)  The  signature  of  the  person 
making  the  determinations  required  by 
this  paragraph  (b). 

(c)  Yard  movements.  A  non- 
complying  steam  locomotive  may  be 
moved  lite  or  dead  within  a  yard  at 
speeds  not  in  excess  of  10  miles  per 
hour  without  meeting  the  requirements 
of  paragraph  (b)  of  this  section  if  the 
movement  is  solely  for  the  purpose  of 
repair.  The  locomotive  owner  and/or 
operator  is  responsible  for  ensuring  that 
the  movement  may  be  safely  made. 

(d)  Non-complying  conditions 
developed  en  route.  The  locomotive 
owner  and/or  operator  may  continue  in 
use  a  steam  locomotive  that  develops  a 
non-complying  condition  en  route  until 
the  next  daily  inspection  or  the  nearest 
forward  point  where  the  repairs 
necessary  to  bring  it  into  compliance 
can  be  made,  whichever  is  earlier. 
Before  continuing  en  route,  the  steam 
locomotive  owner  and/or  operator  shall 
determine  that  it  is  safe  to  move  the 
steam  locomotive,  determine  the 
maximum  speed  and  other  restrictions 
necessary  for  safely  conducting  the 


movement,  and  notif\'  in  writing  the 
engineer  in  charge  of  the  defective 
steam  lociomotive  and,  if  towed,  the 
engineer  in  charge  of  the  towing  steam 
locomotive  consist,  as  well  as  all  other 
crew  members  in  the  cabs,  of  the 
presence  of  the  non-complying  steam 
locomotive  and  the  maximum  speed 
and  other  movement  restrictions. 

(e)  Special  notice  for  repair.  Nothing 
in  this  section  authorizes  the  movement 
of  a  steam  locomotive  subject  to  a 
.Special  Notice  for  Repair  unless  the 
movement  is  made  in  accordance  with 
the  restrictions  contained  in  the  Special 
Notice. 

§230.13    Daily  inspection. 

(a)  General.  An  individual  competent 
to  conduct  the  inspection  shall  inspect 
each  steam  locomotive  and  its  tender 
each  day  that  they  are  offered  for  use  to 
determine  that  they  are  safe  and  suitable 
for  service.  The  daily  inspection  shall  be 
conducted  to  comply  with  all  sections 
of  this  part,  and  a  daily  inspection 
report  fded.  by  an  individual  competent 
to  conduct  the  inspection.  See 
appendices  A  and  B  of  this  part. 

fb)  Pre-departure  At  the  beginning  of 
each  dav  the  steam  locomotive  is  used, 
an  individual  competent  to  do  so  shall. 
together  with  the  daily  inspection 
required  in  paragraph  (a)  of  this  section, 
inspect  the  steam  locomotive  and  its 
tender  and  appurtenances  to  ensure  that 
they  are  safe  and  suitable  for  service, 
paying  special  attention  to  the  following 
items: 

(1)  Water  glasses  and  gauge  cocks; 

(2)  Boiler  feedwater  delivery  systems. 
such  as  injectors  and  feedwater  pumps; 
and 

(3)  Air  compressors  and  governors, 
and  the  air  brake  system, 

(c)  Inspection  reports.  The  results  of 
the  dailv  inspection  shall  be  entered  on 
an  FRA  Form  No,  2  (See  appendix  C  of 
this  part)  which  shall  contain,  at  a 
minimum,  the  name  of  the  railroad,  the 
initials  and  number  of  the  steam 
locomotive,  the  place,  date  and  time  of 
the  inspection,  the  signature  of  the 
employee  making  the  inspection,  a 
description  of  the  non-complying 
conditions  disclosed  by  the  inspection, 
conditions  found  in  non-compliance 
during  the  day  and  repaired  and  the 
signature  of  the  person  who  repaired  the 
non-conforming  conditions.  This  report 
shall  be  filed  even  if  no  non-complying 
conditions  are  detected.  A  competent 
individual  shall  sign  the  report, 
certifying  that  all  non-complying 
conditions  were  repaired  before  the 
steam  locomotive  is  operated.  This 
report  shall  be  filed  and  retained  for  at 
least  92  days  at  the  location  designated 
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by  the  steam  locomotive  owner  and/or 

operator^ 

§230.14    Thirty-one  (31)  service  day 
inspection. 

(a)  General.  An  individual  competent 
to  conduct  the  inspection  shall  perform 
the  31  service  day  inspection  after  the 
steam  locomotive  has  accrued  31  ser\'ice 
days.  This  inspection  shall  consist  of  all 
31  service  day  inspection  items  and  all 
dailv  inspection  items.  See  appendix  A 
of  this  part.  Days  in  service  shall  be 
counted,  recorded  and  readily  available 
for  inspection  when  requested  bv  an 
FRA  inspector. 

(b)  FRA  notification.  FRA  Regional 
Administrators  or  their  delegate(s)  may 
require  a  steam  locomotive  owner  or 
operator  to  pro\-ide  FRA  with  timely 
notification  before  performing  a  31 
service  day  inspection.  If  the  Regional 
.Administrator  or  their  delegate  indicates 
their  desire  to  be  present  for  the  31 
service  day  inspection,  the  steam 
locomotive  owner  and/or  operator  shall 
provide  them  a  scheduled  date  and 
location  for  inspection.  Once  scheduled, 
the  inspection  must  be  performed  at  the 
time  and  place  specified,  unless  the 
Regional  Administrator  and  the  steam 
locomotive  owner  and/or  operator 
mutually  agree  to  reschedule.  If  the 
Regional  Administrator  requests  the 
inspection  be  performed  on  another  date 
but  the  steam  locomotive  owner  and/or 
operator  and  the  Regional  Administrator 
are  unable  to  agree  on  a  date  for 
rescheduling,  the  inspection  may  be 
performed  as  scheduled. 

(c)  Filing  inspection  reports.  Within 
10  days  of  conducting  the  31  service  day 
inspection,  the  steam  locomotive  owner 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  (FRA  Form  No.  1).  in  the 
place  where  the  steam  locomotive  is 
maintained  and  with  the  FRA  Regional 
.Administrator  for  that  region.  When  the 
report  of  annual  inspection  (  FR.A  Form 
No.  3),  is  filed,  the  FRA  Form  No.  1  does 
not  have  to  be  filed  until  the  ne.xt  31 
service  day  inspection.  (See  Appendix  B 
of  this  part.) 

§230.15     Ninety-two  (92)  service  day 
inspection. 

(a)  General.  An  individual  competent 
to  conduct  the  inspection  shall  perform 
the  92  service  day  inspection  after  the 
Nteam  locomotive  has  accrued  92 
"service-days."  This  inspection  shall 
include  all  daily,  all  31  service  day.  and 
all  92  service  day  inspection  items.  See 
appendix  A  of  this  part.  Davs  in  service 
shall  be  counted,  recorded,  and  readilv 
available  for  inspection  when  requested 
b\  an  FRA  inspector. 


(b)  Filing  inspection  reports.  Within 
10  days  of  conducting  the  92  service  day 
inspection,  the  steam  locomotive  owTier 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  (  FRA  Form  No.  1),  in  the 
place  the  locomotive  is  maintained  and 
with  the  FRA  Regional  Administrator 
for  that  region. 

When  the  report  of  annual  inspection 
I  FRA  Form  No.  3),  is  filed,  the  FRA 
Form  No.  1  does  not  have  to  be  filed 
until  the  next  92  service  day  inspection. 
(See  appendix  C  of  this  part,) 

§230.16     Annual  inspection. 

(a)  General.  (1)  An  individual 
competent  to  conduct  the  inspection 
shall  perform  the  annual  inspection 
after  368  calendar  days  have  elapsed 
from  the  time  of  the  previous  annual 
inspection.  This  inspection  shall 
include  all  daily,  all  31  service  day,  all 
92  service  day,  and  all  annual 
inspection  items,  (See  appendix  B  of 
this  part.) 

(2)  Fifth  annual  inspection.  An 
individual  competent  to  do  so  shall 
perform  a  flexible  staybolt  and  cap 
inspection  in  accordance  witli  §  230,41 
at  each  fifth  annual  inspection. 

(b)  FRA  notification.  FRA  Regional 
Administrators  shall  be  provided 
written  notice  at  least  one  month  prior 
to  an  annual  inspection  and  shall  be 
afforded  an  opportunity  to  be  present.  If 
the  Regional  Administrator  or  their 
delegate  indicates  a  desire  to  be  present, 
the  steam  locomotive  owner  and/or 
operator  will  provide  a  scheduled  date 
and  location  for  the  inspection.  Once 
scheduled,  the  inspection  must  be 
performed  at  the  time  and  place 
specified,  unless  the  Regional 
Administrator  and  the  steam  locomotive 
owner  and/or  operator  mutually  agree  to 
reschedule.  If  the  Regional 
Administrator  requests  the  inspection 
be  performed  on  another  date  but  the 
steam  locomotive  owner  and/or  operator 
and  the  Regional  Administrator  are 
unable  to  agree  on  a  date  for 
rescheduling,  the  inspection  may  be 
performed  as  scheduled. 

(c)  Filing  inspection  reports.  Within 
10  days  of  completing  the  annual 
inspection,  the  steam  locomotive  owner 
and/or  operator  shall  file,  for  each  steam 
locomotive  inspected,  a  report  of 
inspection  (FRA  Form  No.  3),  in  the 
place  where  the  steam  locomotive  is 
maintained  and  with  the  FRA  Regional 
Administrator  for  that  region.  (See 
appendix  A  of  this  part) 

§230.17     One  thousand  tour  hundred 
seventy-two  (1472)  service  day  inspection. 

(a)  General.  Before  any  steam 
locomotive  is  initially  put  in  service  or 


brought  out  of  retirement,  and  after 
every  1472  service  days  or  15  years, 
whichever  is  earlier,  an  individual 
competent  to  conduct  the  inspection 
shall  inspect  the  entire  boiler.  In  the 
case  of  a  new  locomotive  or  a 
locomotive  being  brought  out  of 
retirement,  the  initial  15  year  period 
shall  begin  on  the  day  that  the 
locomotive  is  placed  in  service  or  365 
calendar  days  after  the  first  flue  tube  is 
installed  in  the  locomotive,  whichever 
comes  first.  This  1472  service  day 
inspection  shall  include  all  annual,  and 
5th  annual,  inspection  requirements,  as 
well  as  any  items  required  by  the  steam 
locomotive  owner  and/or  operator  or  the 
FRA  inspector.  At  this  time,  the 
locomotive  owner  and/or  operator  shall 
complete,  update  and  verify  the 
locomotive  specification  card  (FRA 
Form  No,  4),  to  reflect  the  condition  of 
the  boiler  at  the  time  of  this  inspection. 
See  appendices  A  and  B  of  this  part, 

(b)  Filing  inspection  reports.  Within 
30  days  of  completing  the  1472  service 
day  inspection,  the  steam  locomotive 
owner  and/or  operator  shall,  for  each 
steam  locomotive  inspected,  file  in  the 
place  where  the  steam  locomotive  is 
maintained  and  with  the  F'RA  Regional 
Administrator  for  that  region  a  report  of 
inspection  (FRA  Form  No,  3).  and  a 
completed  FRA  Form  No. 4.  See 
appendix  C  of  this  part. 

Recordkeeping  Requirements 

§230.18     Service  days. 

(a)  Service  day  record.  For  every 
steam  locomotive  currently  in  service, 
the  steam  locomotive  owner  and/or 
operator  shall  have  available,  and  be 
able  to  show  an  FRA  inspector  upon 
request,  a  current  copy  of  the  service 
day  record  that  contains  the  number  of 
ser\'ice  days  the  steam  locomotive  has 
accrued  since  the  last  31,  92,  Annual 
and  1472  ser\'ice  day  inspections. 

(b)  Service  day  report.  By  the  31st  of 
even,'  Ianuar\',  even,'  steam  locomotive 
owner  and/or  operator  shall  file  a 
service  day  report,  FRA  Form  No.  5. 
with  the  Regional  Administrator 
accounting  for  the  days  the  steam 
locomotive  was  in  service  from  January 
1  through  December  31st  of  the 
preceding  year.  If  the  steam  locomotive 
was  in  service  zero  (0)  days  during  that 
period,  a  report  must  still  be  filed  to 
prevent  the  steam  locomotive  from 
being  considered  retired  by  FRA.  (See 
appendix  B  of  this  part.) 

(c)  Retirement  where  no  service  dav 
reports  filed.  Where  the  steam 
locomotive  owner  and/or  operator  does 
not  file  the  required  service  day  report 
for  a  steam  locomotive,  that  steam 
locomotive  may  be  considered  retired 
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bv  FRA.  The  steam  iix  omotive  owner 
and/or  operator  must  complete  all  1472 
service  dav  inspection  items  to  return  a 
retired  steam  locomotive  to  service. 

§230.19    Posting  of  FRA  Form  No.  1  and 
FRA  Form  No.  3. 

(a)  Ffl'\  Form  Xo.  J.  The  steam 
locomotive  owner  and/or  operator  shall 
place  a  copy  of  the  ,31  and  92  service 
dav  inspection  report  [FRA  Form  No.  1), 
properlv  filled  out,  under  transparent 
cover  in  a  conspicuous  place  in  the  cab 
of  the  steam  locomotive  before  the 
inspected  boiler  is  put  into  service.  This 
FR.\  Form  No.  1  will  not  be  required  for 
the  first  31  service  davs  following  an 
annual  inspection  and  the  posting  of  an 
FR.\  Form  No.  3.  [See  appendix  B  of 
this  part.) 

(b)  FBA  Form  So.  3.  In  addition  to  the 
FR>A  Form  No.  1,  the  steam  locomotive 
owner  and/or  operator  shall  also 
maintain  in  the  cab  a  current  copy  of 
FR.-\  Form  No  3  in  the  manner 
described  in  paragraph  (a)  of  this 
■section.  (See  appendix  C  of  this  part.) 

§  230.20    Alteration  and  repair  report  tor 
steam  locomotive  boilers. 

(a)  Alterations  When  an  alteration  is 
made  to  a  steam  locomotive  boiler,  the 
steam  locomotive  owner  and/or  operator 
shall  file  an  alteration  report  (FRA  Form 
No.  19).  detailing  the  changes  to  the 
locomotive  with  the  FR,-\  Regional 
Administrator  within  30  davs  from  the 
date  the  work  was  completed  This  form 
shall  be  attached  to.  and  maintained 
with,  the  FRA  Form  No.  4  until  such 
time  as  a  new  FRA  Form  No.  4  reflecting 
the  alteration  is  submitted  to  the 
Regional  Administrator  .Mteration 
reports  shall  be  filed  and  maintained  for 
the  life  of  the  boiler.  (See  appendix  B  of 
this  part.) 

(b|  Welded  and  riveted  repairs  to 
unstayed  portions  of  the  boiler. 
Whenever  welded  or  riveted  repairs  are 
performed  on  unstaved  portions  of  a 
steam  locomotive  boiler,  the  steam 
locomotive  owner  and/or  operator  shall 
file  with  the  FR.^  Regional 
.administrator,  within  30  days  from  the 
time  the  work  was  completed,  a  repair 
report.  FR.-\  Form  No.  19.  that  details 
the  work  done  to  the  steam  locomotive. 
Repair  reports  shall  be  filed  and 
maintained  for  the  life  of  the  boiler.  (See 
appendix  B  of  this  part.) 

(c)  Welded  and  riveted  repairs  to 
staved  portions  ot  the  boiler.  Whenever 
welded  or  riveted  repairs  are  performed 
on  stayed  portions  of  a  steam 
locomotive  boiler,  the  steam  locomotive 
owner  and/or  operator  shall  complete  a 
repair  report  (FRA  Form  No.  19), 
detailing  the  work  done.  Repair  reports 


shall  be  maintained  for  the  life  of  the 
boiler.  (See  appendix  C  of  this  part.) 


Steam  locomotive  number 


§230.21 
change. 

When  a  steam  locomotive  number  is 
changed,  the  steam  locomotive  owner 
and/or  operator  must  reflect  the  change 
in  the  upper  right-hand  corner  of  all 
documentation  related  to  the  steam 
locomotive  by  showing  the  old  and  new 
numbers: 

Old  No.  000 

New  No.  XXX. 

§230.22    Accident  reports. 

In  the  case  of  an  accident  due  to 
failure,  from  any  cause,  of  a  steam 
locomotive  boiler  or  any  part  or 
appurtenance  thereof,  resulting  in 
serious  injury  or  death  to  one  or  more 
persons,  the  railroad  on  whose  line  the 
accident  occurred  shall  immediately 
make  a  telephone  report  of  the  accident 
by  calling  the  National  Response  Center 
(toll  free)  at  Area  Code  800-424-0201. 
The  report  shall  state  the  nature  of  the 
accident,  the  number  of  persons  killed 
or  seriously  injured,  the  place  at  which 
it  occurred,  and  the  location  where  the 
steam  locomotive  may  be  inspected. 
Confirmation  of  this  report  shall  be 
immediately  mailed  to  the  Associate 
Administrator  for  Safety,  Federal 
Railroad  Administration,  Washington, 
DC  20590,  and  contain  a  detailed  report 
of  the  accident,  including,  to  the  extent 
known,  the  causes  and  a  complete  list 
of  the  casualties. 

Subpart  B — Boilers  and 
Appurtenances 

§230.23    Responsibility  for  general 
construction  and  safe  working  pressure. 

The  steam  locomotive  owner  and 
operator  are  responsible  for  the  general 
design  and  construction  of  the  steam 
locomotive  boilers  under  their  control. 
The  steam  locomotive  owner  shall 
establish  the  safe  working  pressure  for 
each  steam  locomotive  boiler,  after 
giving  full  consideration  to  the  general 
design,  workmanship,  age,  and  overall 
condition  of  the  complete  boiler  unit. 
The  condition  of  the  boiler  unit  shall  be 
determined  by,  among  other  factf)rs,  the 
minimum  thickness  of  the  shell  plates. 
the  lowest  tensile  strength  of  the  plates. 
the  efficiency  of  the  longitudinal  joint, 
the  inside  diameter  of  the  course,  and 
the  maximum  allowable  stress  value 
allowed.  The  steam  locomotive  operator 
shall  not  place  the  steam  locomotive  in 
service  before  ensurins;  that  the  steam 
locomotive's  safe  working  pressure  has 
been  established. 


Allowable  Stress 

§230.24    Maximum  allowable  stress. 

(a)  Maximum  allowable  stress  value 
The  maximum  allowable  stress  value  on 
any  component  of  a  steam  locomotive 
boiler  shall  not  exceed  '  a  of  the  ultimate 
tensile  strength  of  its  material. 

(b)  Safety  factor.  When  it  is  necessary 
to  use  the  code  of  original  construction 
in  boiler  calculations,  the  safety  factor 
value  shall  not  be  less  than  4, 

§  230.25     Maximum  allowable  stress  on 
stays  and  braces. 

The  maximum  allowable  stress  per 
square  inch  of  net  cross  sectional  area 
on  fire  box  and  combustion  chamber 
stavs  shall  be  7,500  psi.  The  maximum 
allowable  stress  per  square  inch  of  net 
cross  sectional  area  on  round, 
rectangular,  or  gusset  braces  shall  be 
9.000  psi 

Strength  of  Materials 

§  230.26    Tensile  strength  of  shell  plates. 

When  the  tensile  strength  of  steel  or 
wrought-iron  shell  plates  is  not  known, 
it  shall  be  taken  at  50,000  psi  for  steel 
and  45.000  psi  for  wrought  iron. 

§230.27    Maximum  shearing  strength  of 
rivets. 

The  maximum  shearing  strength  of 
rivets  per  square  inch  of  cross  sectional 
area  shall  be  taken  as  follows: 


Rivets 


Iron  Rivets  in  Single  Shear  .. 
Iron  Rivets  m  Double  Shear  . 
Steel  Rivets  in  Single  Shear 
Steel  Rivets  m  Double  Shear 


Pounds 

per 
square 

inch 


38.000 
76.000 
44.000 
88.000 


§  230.28    Higher  shearing  strength  of 
rivets. 

A  higher  shearing  strength  may  be 
used  for  rivets  when  it  can  be  shown 
through  testing  that  the  rivet  material 
used  is  of  such  quality  as  to  justify'  a 
higher  allowable  shearing  strength. 

Inspection  and  Repair 

§230.29    Inspection  and  repair. 

(a)  Responsibility.  The  steam 
locomotive  owner  and/or  operator  shall 
inspect  and  repair  all  steam  locomotive 
boilers  and  appurtenances  under  their 
control.  They  shall  immediately  remove 
from  service  any  boiler  that  has 
developed  cracks  in  the  barrel.  The 
steam  locomotive  owner  and/or  operator 
shall  also  remove  the  boiler  from  service 
whenever  either  of  them,  or  the  FRA 
inspector,  considers  it  necessary  due  to 
other  defects. 
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fb)  Repair  standards.  (1)  All  defects 
disclosed  by  inspection  shall  be 
repaired  in  accordance  with  accepted 
industry  standards— which  may  include 
established  railroad  practices,  or  NBIC 
or  API  established  standards— before  the 
steam  locomotive  is  returned  to  serxdce. 
The  steam  locomotive  owner  and/or 
operator  shall  not  return  the  steam 
locomotive  boiler  or  appurtenances  to 
service  unless  they  are  in  good 
condition  and  safe  and  suitable  for 
service. 

(2)  Any  welding  to  unstayed  portions 
of  the  boiler  made  pursuant  to  §  230.33 
shall  be  made  in  accordance  with  an 
accepted  national  standard  for  boiler 
repairs.  The  steam  locomotive  owner 
and/or  operator  shall  not  return  the 
steam  locomotive  boiler  or 
appurtenances  to  service  unless  they  are 
in  good  condition  and  safe  and  suitable 
for  service. 

§  230.30    Lap-joint  seam  boilers. 

Every  boder  having  lap-jomt 
longitudinal  seams  without  reinforcing 
plates  shall  have  sufficient  lagging. 
jacketing,  flues,  and  tubes  removed  at 
every  annual  inspection  so  that  an 
inspection  of  the  entire  joint,  inside  and 
out.  can  be  made,  taking  special  care  to 
detect  grooving  or  cracks  at  the  edges  of 
the  seams. 

§  230.31     Flues  to  be  removed. 

(a)  Inspection  of  the  boiler  interior 

During  the  1472  service  dav  inspection, 
the  steam  locomotive  owner  and/or 
operator  shall  remove  all  flues  of  steam 
locomotive  boilers  in  service,  except  as 
provided  in  paragraph  (b)  of  this 
section,  for  the  purpose  of  inspecting 
the  entire  interior  of  the  boiler  and  its 
bracing.  After  removing  the  flues,  the 
steam  locomotive  owner  and/or  operator 
shall  enter  the  boiler  to  remove  scale 
from  the  interior  and  thoroughlv  clean 
and  inspect  it. 

(b)  \DE  testing.  If  the  boiler  can  be 
thoroughly  cleaned  and  inspected 
without  removing  the  superheater  flues, 
and  it  can  be  shown  through 
appropriate  NDE  testing  methods  that 
they  are  safe  and  suitable  for  service, 
their  removal  may  not  be  required  at 
this  time.  Their  removal  ma\'  be 
required,  how-ever.  if  the  FRA  inspector, 
or  the  steam  locomotive  owner  and/or 
operator,  considers  it  necessary  due  to 
identifiable  safety  concerns. 

§230.32    Time  and  method  of  inspection. 

(a)  ry/77f'  of  inspection.  The  entire 
boiler  shall  completely  be  in.^pected  at 
the  1472  service  day  inspection.  The 
jacket,  lagging  and  any  other 
components  interfering  with  the 
provision  of  inspection  access  shall  be 


removed  at  this  time.  Those  portions  of 
the  boiler  that  are  exposed  and  able  to 
be  inspected  as  required  by  the  daily, 
Slservice  day,  annual  and  fifth  annual 
inspections  shall  be  inspected  at  those 
times.  The  interior  of  the  boiler  also 
shall  be  inspected  at  each  annual 
inspection,  after  the  completion  of  any 
hydrostatic  test  above  MAWP,  and 
whenever  a  sufficient  number  of  flues 
are  removed  to  allow  examination.  The 
jacket,  lagging  and  any  other 
components  shall  also  be  removed  to 
provide  inspection  access  whenever  the 
FRA  inspector,  or  the  steam  locomotive 
owner  and/or  operator,  considers  it 
necessary  due  to  identifiable  safety 
concerns. 

(b)  Method  of  inspection.— [1)  Entire 
boiler  During  the  1472  service  day 
inspection,  the  entire  boiler  shall  be 
examined  for  cracks,  pitting,  grooving, 
or  indications  of  overheating  and  for 
damage  where  mud  has  collected,  or 
hea\T  scale  formed.  The  edges  of  plates. 
all  laps,  seams,  and  points  where  cracks 
and  defects  are  likely  to  develop,  shall 
be  thoroughly  inspected.  Rivets  shall  be 
inspected  for  corrosion  and  looseness. 

(2)  Boiler  interior.  When  inspecting 
the  boiler  interior,  it  must  be  seen  that 
braces  and  stays  are  taut,  that  pins  are 
properly  secured  in  place,  and  that  each 
is  in  condition  to  support  its  proportion 
of  the  load.  Washout  plugs  shall  be 
removed  for  access  and  visual 
inspection  of  the  water  side  of  the 
firebox  sheets.  Washout  plug  threads. 
slee\es  and  threaded  openings  shall  be 
examined  at  this  time. 

(3)  Boiler  exterior.  A  thorough 
inspection  shall  be  made  of  the  entire 
exterior  of  the  boiler  while  under 
hydrostatic  pressure. 

§  230.33    Welded  repairs  and  alterations. 

(a1  Unstayed  portions  nf  the  boiler 
containing  alloy  steel  or  carbon  steel 
with  a  carbon  content  over  0.25  percent. 
Prior  to  welding  on  unstayed  portions  of 
the  boiler,  the  steam  locomotive  ow^ner 
and/or  operator  shall  submit  a  written 
request  for  approval  to  the  FRA 
Regional  Administrator.  If  the  approval 
IS  granted,  the  steam  locomotive  owTier 
and/or  operator  shall  perform  anv 
welding  to  unstayed  portions  of  the 
boiler  in  accordance  with  an  accepted 
national  standard  for  boiler  repairs.  The 
steam  locomotive  owner  and/or  operator 
shall  satisfy-  reporting  requirements  in 
§230.20at  this  time. 

(b)  Unstayed  portions  of  the  boiler 
containing  carbon  steel  not  exceeding 
0.25  percent  carbon  The  steam 
locomotive  owner  and/or  operator  shall 
perform  any  welding  to  unstaved 
portions  of  the  boiler  in  accordance 
with  an  accepted  national  standard  for 


boiler  repairs.  The  steam  locomotive 
owner  and/or  operator  shall  satisfy 
reporting  requirements  in  §  230.20  at 
this  time. 

(c)  Wastage.  The  steam  locomotive 
owner  and/or  operator  shall  submit  a 
written  request  for  approval  to  the  FRA 
Regional  Administrator  before 
performing  weld  build  up  on  wasted 
areas  of  unstayed  surfaces  of  the  boiler 
that  exceed  a  total  of  100  square  inches 
or  the  smaller  of  25  percent  of  minimum 
required  wall  thickness  or  1/2  inch. 
Wasted  sheets  shall  not  be  repaired  by 
weld  build  up  if  the  wasted  sheet  has 
been  reduced  to  less  than  60  percent  of 
the  minimum  required  thickness  as 
required  bv  this  part. 

(d)  Flush  patches.  The  steam 
locomotive  owner  and/or  operator  shall 
submit  a  written  request  for  approval  to 
the  FRA  Regional  Administrator  for  the 
installation  of  flush  patches  of  any  size 
on  unstayed  portions  of  the  boiler. 

(e)  Stayed  portions  of  the  boiler.  The 
steam  locomotive  owner  and/or  operator 
shall  perform  welded  repairs  or 
alterations  on  stayed  portions  of  the 
boiler  in  accordance  with  established 
railroad  practices,  or  an  accepted 
national  standard  for  boiler  repairs.  The 
steam  locomotive  owner  and/or  operator 
shall  satisfy  the  reporting  requirements 
in  §230.20' at  this  time 

§  230.34    Riveted  repairs  and  alterations. 

(a)  Alterations  to  unstayed  portions  of 
the  boiler.  Prior  to  making  riveted 
alterations  on  unstayed  portions  of  the 
boiler,  the  steam  locomotive  owner  and/ 
or  operator  shall  submit  a  written 
request  for  approval  to  the  FRA 
Regional  Administrator.  If  approval  is 
granted,  the  steam  locomotive  owner 
and/or  operator  shall  perform  any 
riveting  to  unstayed  portions  of  the 
boiler  in  accordance  with  established 
railroad  practices  or  an  accepted 
national  standard  for  boiler  repairs.  The 
steam  locomotive  owner  and/ or  operator 
shall  satisfy  reporting  requirements  in 
§  230.20  at'this  time. 

Cb)  Repairs  to  unstayed  portions  of  the 
boiler.  The  steam  locomotive  owner 
and/or  operator  shall  perform  any 
riveted  repairs  to  unstayed  portions  of 
the  boiler  in  accordance  with 
established  railroad  practices,  or  an 
accepted  national  standard  for  boiler 
repairs.  The  steam  locomotive  owner 
and/or  operator  shall  satisfy  reporting 
requirements  in  §  230.20  at  this  time. 

(c)  Repairs  to  stayed  portions  of  the 
boiler.  The  steam  locomotive  owner 
and/or  operator  shall  perform  riveted 
repairs  or  alterations  on  stayed  portions 
of  the  boiler  in  accordance  with 
established  railroad  practices  or  an 
accepted  national  standard  for  boiler 
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repairs.  The  steam  locomotive  owner 
and/or  operator  shall  satisfy  reporting 
requirements  in  §  230.20  at  this  time. 

Pressure  Testing  of  Boilers 

§230.35     Pressure  testing. 

The  temperature  uf  the  steam 
locomotive  boiler  shall  be  raised  to  at 
least  70  deg.  F  any  time  hydrostatic 
pressure  is  applied  to  the  boiler. 

§  230.36    Hydrostatic  testing  of  boilers. 

(a)  Time  of  test.  The  locomotive 
iiwner  and/or  operator  shall 
h\  drostatically  test  every  boiler  at  the 
following  times: 

( 1 )  During  the  1472  service  day 
inspection,  and  at  every  annual 
inspection  thereafter: 

(2)  After  making  any  alteration  to  the 
boiler; 

(3)  After  installing  a  flush  patch  on  an 
iinstaved  portion  of  the  boiler:  and 

(4)  After  any  riveting  on  an  unstayed 
portion  of  the  boiler. 

lb)  Sh-thnd  of  testing.  The  metal 
temperature  of  the  boiler  shall  be 
between  70  degrees  Fahrenheit  and  120 
degrees  Fahrenheit  each  time  it  is 
subjected  to  anv  hydrostatic  pressure. 
Hvdrostatic  testing  required  by  these 
rules  shall  be  conducted  at  25  percent 
abovp  the  MAVVP. 

(c)  Internal  inspection.  An  internal 
inspection  of  the  boiler  shall  be 
conducted  following  any  hydrostatic 
test  where  the  pressure  exceeds  MAWP. 

§  230.37    Steam  test  following  repairs  or 
alterations. 

Upon  completion  of  any  repair  or 
alteration,  the  locomotive  owner  and/or 
operator  shall  conduct  a  steam  test  of 
the  holler  with  steam  pressure  raised  to 
hetw^'en  95  percent  and  100  percent  of 
the  MAWP  At  this  time,  the  boiler  shall 
be  inspected  to  ensure  that  it  is  in  a  safe 
and  suitable  condition  for  service. 

Staybolts 

§230.38    Telltale  holes. 

(a)  Staybolts  less  than  8  inches  long. 
All  staybolts  shorter  than  8  inches, 
except  flexible  bolts,  shall  have  telltale 
holes  3/16  inch  to  7/32  inch  diameter 
and  at  least  1  'A  inches  deep  in  the  outer 
end. 

(b)  Reduced  body  staybolts.  On 
reduced  body  staybolts.  the  telltale  hole 
shall  extend  beyond  the  fillet  and  into 
the  reduced  section  of  the  staybolt. 
Staybolts  may  have  through  telltale 
holes. 

(c)  Telltale  holes  kept  open.  All 
telltale  holes,  except  as  provided  for  in 
§  230.41.  must  be  kept  open  at  all  times. 


§230.39    Broken  staybolts. 

(a)  Maximum  allowable  number  of 
broken  staybolts.  No  boiler  shall  be 
allowed  to  remain  in  service  with  two 
broken  staybolts  located  within  24 
inches  of  each  other,  as  measured  inside 
the  firebox  or  combustion  chamber  on  a 
straight  line.  No  boiler  shall  be  allowed 
to  remain  in  service  with  more  than  4 
broken  staybolts  inside  the  entire 
firebox  and  combustion  chamber, 
combined. 

(b)  Staybolt  replacement.  Broken 
staybolts  must  be  replaced  during  the  31 
service  day  inspection,  if  detected  at 
that  time.  Broken  staybolts  detected  in 
between  31  service  day  inspections 
must  be  replaced  no  later  than  30 
calendar  days  from  the  time  of 
detection.  When  staybolts  8  inches  or 
less  in  length  are  replaced,  they  shall  be 
replaced  with  bolts  that  have  telltale 
holes  Vifi  inch  to  %2  inch  in  diameter 
and  at  least  I'A  inches  deep  at  each  end, 
or  that  have  telltale  holes  Vib  inch  to  %2 
inch  in  diameter  their  entire  length.  At 
the  time  of  replacement  of  broken 
staybolts,  adjacent  staybolts  shall  be 
inspected. 

(c)  Assessment  of  broken  staybolts. 
Telltale  holes  leaking,  plugged,  or 
missing  shall  be  counted  as  broken 
staybolts. 

(d)  Prohibited  methods  of  closing 
telltale  holes.  Welding,  forging,  or 
riveting  broken  staybolt  ends  is 
prohibited  as  a  method  of  closing 
telltale  holes. 

§230.40    Time  and  method  of  staybolt 
testing. 

(a)  Time  of  hammer  testing. — (1) 
General.  AH  staybolts  shall  be  hammer 
tested  at  every  31  service  day 
inspection,  except  as  provided  in 
paragraph  (a)(2)  of  this  section.  All 
staybolts  also  shall  be  hammer  tested 
under  hydrostatic  pressure  any  time 
hydrostatic  pressure  above  the  MAWP 
specified  on  the  boiler  specification 
form  (FRA  Form  No.  4).  is  applied  to  the 
boiler.  (See  appendix  B  of  this  part.) 

(2)  Exception  for  inaccessible 
staybolts.  The  removal  of  brickwork  or 
grate  bearers  for  the  purpose  of  hammer 
testing  staybolts  during  each  31  service 
day  inspection  will  not  be  required  if 
the  staybolts  behind  these  structural 
impediments  have  a  teUtale  hole  3/16 
inch  to  7/32  inch  in  diameter  their 
entire  length.  Whenever  the  brickwork 
or  grate  bearers  are  removed  for  any 
other  reason,  however,  the  bolts  shall  be 
inspected  at  that  time. 

(b)  Method  of  hammer  testing.  If 
staybolts  are  tested  while  the.  boiler 
contains  water,  the  hydrostatic  pressure 
must  be  not  less  than  95  percent  of  the 
MAWP.  The  steam  locomotive  ovraer 


and/or  operator  shall  tap  each  bolt  with 
a  hammer  and  determine  broken  bolts 
fr(mi  the  sound  or  the  vibration  of  the 
sheet.  Whenever  staybolts  are  tested 
while  the  boiler  is  not  under  pressure, 
such  as  during  the  31  service  day 
inspection,  the  stavbolt  test  must  be 
made  with  all  the  water  drained  from 
the  boiler. 

§  230.41     Flexible  staybolts  with  caps. 

(a)  General.  Flexible  stavbolts  with 
caps  shall  have  their  caps  removed 
during  every  5th  an  lual  inspection  for 
the  purpose  of  insp*  cling  the  bolts  for 
breakage,  except  as  provided  in 
paragraph  (b)  f)f  this  section. 

(b)  Drilled  flexible  staybolts.  For 
flexible  staybolts  that  have  telltale  holes 
between  '  u.  inch  and  '   j  inch  in 
diameter,  and  which  extend  the  entire 
length  of  the  bolt  and  into  the  head  not 
less  than  one  third  of  the  diameter  of  the 
head,  the  steam  locomotive  owner  and/ 
or  operator  need  not  remove  the  staybolt 
caps  if  it  can  be  established,  bv  an 
electrical  or  other  suitable  method,  that 
the  telltale  holes  are  open  their  entire 
length.  Any  leakage  from  these  telltale 
holes  during  the  hydrostatic  test 
indicates  that  the  bolt  is  broken  and 
must  be  replaced.  Before  the  steam 
locomotive  is  placed  in  service,  the 
inner  ends  of  all  telltale  holes  shall  be 
closed  with  a  fireproof  porous  material 
that  will  keep  the  telltale  holes  free  of 
foreign  matter  and  permit  steam  or 
water  to  exit  the  telltale  hole  when  the 
bolt  is  broken  or  fractured. 

(c)  Recordkeeping.  The  removal  of 
flexible  staybolt  caps  and  other  tests 
shall  be  reported  on  FR,A  Form  No.  3. 
(See  appendix  B  of  this  part.) 

(d)  Testing  at  request  of  FRA 
inspector.  Staybolt  caps  also  shall  be 
removed,  or  any  of  the  tests  in  this 
section  made,  whenever  the  FR.\ 
inspector  or  the  steam  locomotive 
owner  and/or  operator  considers  it 
necessarv  due  to  identifiable  safety 
concerns  about  the  condition  of 
staybolts,  staybolt  caps  or  staybolt 
sleeves. 
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Steam  Gauges 

§  230.42     Location  of  gauges. 

Everv  boiler  shall  have  at  least  one 
steam  gauge  which  will  correctly 
indicate  the  working  pressure  The 
gauge  shall  be  positioned  so  that  it  will 
be  kept  reasonably  cool  and  can 
conveniently  be  read  bv  the  engine 
crew. 

§230.43    Gauge  siphon. 

The  steam  gauge  supply  pipe  shall 
have  a  siphon  on  it  of  ample  capacity 
to  prevent  steam  from  entering  the 
gauge.  The  supply  pipe  shall  directly 
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enter  the  boiler  and  be  maintained 
steam  tight.  The  supply  pipe  and  its 
connections  shall  be  cleaned  each  time 
the  gauge  is  tested, 

§  230.44    Time  of  testing. 

Steam  gauges  shall  be  tested  prior  to 
being  installed  or  being  reapplied, 
during  the  92  service  dav  inspection, 
and  whenever  any  irregularity  is 
reported 

§  230.45    Mettiod  of  testing. 

Steam  gauges  shall  be  compared  with 
an  accurate  test  gauge  or  dead  weight 
tester.  While  under  test  load  at  the 
MAVVP  of  the  boiler  to  which  the  gauge 
will  be  applied,  the  gauge  shall  be  set 
to  read  that  pressure  as  accurately  as  the 
physical  limitations  of  the  gauge  will 
allow.  Under  test  the  gauge  shall  read 
within  the  manufacturer's  tolerance  at 
all  points  on  the  gauge  up  to  25  percent 
above  the  allowed  pressure.  If  the 
manufacturer's  tolerance  is  not  known, 
the  gauge  must  read  within  2  percent 
full  scale  accuracy  at  all  points  on  the 
gauge  up  to  25  percent  above  allowed 
pressure. 

§230.46    Badge  plates. 

A  metal  badge  plat(>  showing  the 
allowed  steam  pressure  shall  be 
attached  to  the  boiler  backhead  in  the 
cab.  If  boiler  backhead  is  lagged,  the 
lagging  and  jacket  shall  be  cut  away  so 
that  the  plate  can  be  seen. 

§230.47    Boiler  number. 

(a)  Generally.  The  builder  s  number  of 
the  boiler,  if  known,  shall  be  stamped 
on  the  steam  dome  or  manhole  flange. 
If  the  builder's  number  cannot  be 
obtained,  an  assigned  number,  which 
shall  be  used  in  making  out 
specification  cards,  shall  be  stamped  on 
the  steam  dome  or  manhoh-  flange. 

[h]  Numbers  after  fanuan'  10. 
Numbers  which  are  stamped  after 
January  10.  1912  shall  be  located  on  the 
front  side  of  the  steam  dome  or  manhole 
flange  at  the  upper  edge  of  the  vertical 
surface,  oriented  in  a  horizontal 
manner,  and  have  figures  at  least  % 
inch  high.  ' 

(c)  Name  of  manufacturer  or  owner. 
The  number  shall  be  preceded  by  the 
name  of  the  manufacturer  if  the  original 
number  is  known  or  the  name  of  the 
steam  locomotive  owner  if  a  new 
number  is  assigned. 

Safety  Relief  V'alves 

§  230.48    Number  and  capacity. 

(a)  Number  and  capacity.  Every  boiler 
shall  be  equipped  with  at  least  two 
safety  relief  valves,  suitable  for  the 
service  intended,  that  are  capable  of 
preventing  an  accumulation  of  pressure 
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greater  than  6  percent  above  the  MAWP 
under  any  conditions  of  ser\ice.  An 
FRA  inspector  may  require  verification 
of  sufficient  safety  valve  relieving 
capacitv 

(b)  Determination  of  capacity.  Safety 
relief  valve  capacity  may  be  determined 
by  making  an  accumulation  test  with 
the  fire  in  good,  bright  condition  and  all 
steam  outlets  closed.  Additional  safety 
relief  valve  capacity  shall  be  provided  if 
the  safety  relief  valves  allow  an  excess 
pressure  of  more  than  6  percent  above 
the  MAWP  during  this  test. 

§230.49     Setting  of  safety  relief  valves. 

lai  Quahficatmns  at  individual  who 
adjusts.  Safety  relief  valves  shall  be  set 
and  adjusted  by  a  competent  person 
who  is  thoroughly  familiar  with  the 
construction  and  operation  of  the  valve 
being  set. 

(b)  Opening  pressures.  At  least  one 
safety  relief  valve  shall  be  set  to  open 
at  a  pressure  not  exceeding  the  MAWP. 
Safety  relief  valves  shall  be  set  to  open 
at  pressures  not  exceeding  6  psi  above 
the  MAWP. 

(c)  Setting  procedures.  When  setting 
safety  relief  valves,  two  steam  gauges 
shall  be  used,  one  of  which  must  be  so 
located  that  it  will  be  in  full  view  of  the 
persons  engaged  in  setting  such  valves; 
and  if  the  pressure  indicated  by  the 
gauges  varies  more  than  3  psi  they  shall 
be  removed  from  the  boiler,  tested,  and 
corrected  before  the  safety  relief  valves 
are  set.  Gauges  shall  in  all  cases  be 
tested  immediately  before  the  safety 
relief  valves  are  set  or  any  change  made 
in  the  setting.  When  setting  safety  relief 
valves,  the  water  level  shall  not  be 
higher  than  '  .4  of  the  length  of  the 
visible  water  glass,  as  measured  from 
the  bottom  of  the  glass. 

(d)  Labeling  of  lowest  set  pressure. 
The  set  pressure  of  the  lowest  safety 
relief  valve  shall  be  indicated  on  a  tag 
or  label  attached  to  the  steam  gauge  so 
that  it  may  be  clearly  read  while 
observing  the  steam  gauge. 

§230.50    Time  of  testing. 

All  safet>  relief  valves  shall  be  tested. 
and  adjusted  if  necessar\'.  under  steam 
at  every  92  ser\'ice  da>  inspection,  and 
also  whenever  any  irregularity  is 
reported. 

Water  Glasses  and  Gauge  Cocks 

§230.51     Number  and  location 

Every  boiler  shall  be  equipped  wiih  at 
least  two  water  glasses  The  lowest 
reading  of  the  water  glasses  shall  not  be 
less  than  3  inches  above  the  highest  part 
of  the  crown  sheet.  If  gauge  cocks  are 
used,  the  reading  of  the  lowest  gauge 
cock  shall  not  be  less  than  3  inches 


above  the  highest  part  of  the  crown 

sheet 

§230.52     Water  glass  valves. 

All  water  glasses  shall  be  equipped 
with  no  more  than  two  vai\  p?  capable 
of  isolating  the  water  glass  from  the 
boiler.  They  shall  also  be  equipped  with 
a  drain  valve  capable  of  evacuating  the 
glass  when  it  is  so  isolated. 

§230.53     Time  of  cleaning. 

The  spindles  of  all  water  glass  valves 
and  of  ajl  gauge  cocks  shall  be  removed 
and  valves  and  cocks  thoroughly 
cleaned  of  scale  and  sediment  at  every 
31  service  day  inspection,  and  when 
testing  indicates  that  the  apparatus  may 
be  malfunctioning.  In  addition,  the  top 
and  bottom  passages  of  the  water 
column  shall  be  cleaned  and  inspected 
at  each  annual  inspection 

§230.54    Testing  and  maintenance. 

(a)  Testing.  All  water  glasses  must  be 
blown  out,  all  gauge  cocks  must  be 
tested,  and  all  passages  verified  to  be 
open  at  the  beginning  of  each  day  the 
locomotive  is  used,  and  as  often  as 
necessary  to  ensure  proper  functioning. 

(b)  Maintenance.  Gauge  cocks,  water 
column  drain  valves,  and  water  glass 
valves  must  be  maintained  in  such 
condition  that  they  can  easily  be  opened 
and  closed  by  hand,  without  the  aid  of 

a  wrench  or  other  tool. 

§  230.55     Tubular  type  water  and  lubricator 
glasses  and  shields. 

(a)  Water  glasses.  Tubular  type  water 
glasses  shall  be  renewed  at  each  92 
service  dav  inspection. 

fb)  Shields.  AH  tubular  water  glasses 
and  lubricator  glasses  must  be  equipped 
with  a  safe  and  suitable  shield  which 
will  prevent  the  glass  from  flying  in  case 
of  breakage.  This  shield  shall  be 
properly  maintained. 

(c)  Location  and  maintenance.  Water 
glasses  and  water  glass  shields  shall  be 
so  located,  constructed,  and  maintained 
that  the  engine  crew  can  at  all  times 
have  an  unobstructed  view  of  the  water 
in  the  glass  from  their  proper  positions 
in  the  cab. 

§230.56     Water  glass  lamps. 

All  water  glasses  must  be  supplied 
with  a  suitable  lamp  properly  located  to 
enable  the  engine  crew  to  easily  see  the 
water  in  the  glass. 

Injectors.  Feedwater  Pumps,  and  Flue 
Plugs 

§230.57     Injectors  and  feedwater  pumps, 
(a)  Water  delivery  systems  required. 
Each  steam  locomotive  must  be 
equipped  with  at  least  two  means  of 
delivering  water  to  the  boiler,  at  least 
one  of  which  is  a  live  steam  injector. 
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(b)  Maintenance  and  testing.  Injectors 
and  feedwater  pumps  must  be  kept  in 
good  condition,  frpo  from  scale,  and 
must  be  tested  at  the  beginning  of  each 
dav  the  ioromotivp  is  used,  and  as  often 
as  conditions  require,  to  ensure  that 
they  are  delivering  water  to  the  boiler. 
Boiler  checks,  delivery  pipss.  feed  water 
pipes,  tank  hose  and  tank  valves  must 
be  kept  in  good  condition,  free  from 
leaks  and  from  foreign  substances  that 
would  obstruct  the  flow  of  water. 

(c)  Bracing  Injectors,  feedwater 
pumps,  and  all  associated  piping  shall 
be  securely  braced  so  as  to  minimize 
vibration. 

§  230.58    Flue  plugs. 

(a)  When  plugging  is  permitted  Flues 
greater  than  2'  4  inches  in  outside 
diameter  (OD)  shall  not  be  plugged. 
Flues  2'  4  inches  in  outside  diameter 
(OD)  or  smaller  may  be  plugged 
following  failure,  provided  only  one 
flue  IS  plugged  at  any  one  time.  Plugs 
must  be  removed  and  proper  repairs 
made  no  later  than  30  days  from  the 
time  the  pluo  is  applied 

(b)  Method  of  plugging  When  used, 
flue  plugs  must  be  made  of  steel.  The 
flue  must  be  plugged  at  both  ends.  Plugs 
must  be  tied  together  by  means  of  a  steel 
rod  not  less  than  ' «  inch  in  diameter. 

Fusible  Plugs 

§230.59    Fusible  plugs. 

If  boilers  are  equipped  w^ith  fusible 
plugs,  the  plugs  shall  be  removed  and 
cleaned  of  scale  each  time  the  boiler  is 
washed  but  not  less  frequently  than 
during  every  31  service  day  inspection. 
Their  removal  shall  be  noted  on  the 
FRA  Form  No   1  or  FR.A  Form  No.  3. 
(See  appendix  B  of  this  part.) 

Washing  Boilers 

§  230.60    Time  of  washing. 

(a)  Frequency  of  washing  .Ml  boilers 
shall  thoroughly  be  washed  as  often  as 
the  water  conditions  require,  but  not 
less  frequently  than  at  each  31  service 
day  inspection.  The  date  of  the  boiler 
wash  shall  be  noted  on  the  FRA  Form 
No.  1  or  FRA  Form  No.  3.  (See  appendix 
B  of  this  part.) 

(b)  Phig  removal  All  washout  plugs, 
arch  tube  plugs,  thermic  siphon  plugs, 
circulator  plugs  and  water  bar  plugs 
must  be  removed  whenever  locomotive 
boilers  are  washed. 

(c)  Plug  maintenance.  All  washout 
plugs,  wash(njt  plug  sleeves  and 
threaded  openings  shall  be  maintained 
m  a  safe  and  suitable  condition  for 
service  and  shall  be  examined  for 
defects  each  time  the  plugs  are  removed. 

(d)  Fusible  plugs  cleaned  Fusible 
plugs  shall  he  cleaned  in  accordance 
with  *)230.59 


§230.61     Arch  tubes,  water  bar  tubes, 
circulators  and  thermic  siphons. 

(a)  Frequency  of  cleaning.  Each  time 
the  boiler  is  washed,  arch  tubes  and 
water  bar  tubes  shall  thoroughly  be 
cleaned  mechanically,  washed,  and 
inspected.  Circulators  and  thermic 
siphons  shall  thoroughly  be  cleaned, 
washed  and  inspected. 

(b)  Defects.  Arch  tubes  and  water  bar 
tubes  found  blistered,  bulged,  or 
otherwise  defective  shall  be  renewed. 
Circulators  and  thermic  siphons  found 
blistered,  bulged  or  otherwise  defective 
shall  be  either  repaired  or  renewed. 

(c)  Method  of  examination.  Arch 
tubes,  water  bar  tubes  and  circulators 
shall  be  examined  using  an  appropriate 
NDE  method  that  accurately  measures 
wall  thickness  at  each  annual 
inspection.  All  arch  brick  shall  be 
removed  for  this  inspection.  If  any  are 
found  with  wall  thickness  reduced 
below  that  required  to  render  them  safe 
and  suitable  for  the  service  intended  at 
the  MAWP  specified  on  the  boiler 
specification  FRA  Form  No.  4.  they 
must  be  replaced  or  repaired.  (See 
appendix  B  of  this  part.) 

Steam  Pipes 

§230.62     Dry  pipe. 

Dry  pipes  subject  to  pressure  shall  be 
examined  at  each  annual  inspection  to 
measure  wall  thickness.  Dry  pipes  with 
wall  thickness  reduced  below  that 
required  to  render  the  pipe  suitable  for 
the  service  intended  at  the  MAWP  must 
be  replaced  or  repaired. 

§  230.63    Smoke  box.  steam  pipes  and 
pressure  parts. 

The  smoke  box,  steam  pipes  and 
pressure  parts  shall  be  inspected  at  each 
annual  inspection,  or  any  other  time 
that  conditions  warrant.  The  individual 
conducting  the  inspection  must  enter 
the  smoke  box  to  conduct  the 
inspection,  looking  for  signs  of  leaks 
from  any  of  the  pressure  parts  therein 
and  examining  all  draft  appliances. 

Steam  Leaks 

§  230.64    Leaks  under  lagging. 

The  steam  locomotive  owner  and/or 
operator  shall  take  out  of  service  at  once 
any  boiler  that  has  developed  a  leak 
under  the  lagging  due  to  a  crack  in  the 
shell,  or  to  any  other  condition  which 
may  reduce  safety.  Pursuant  to  §  230.29, 
the  boiler  must  be  repaired  before  being 
returned  to  ser\'ice. 

§230.65    Steam  blocking  view  of  engine 
crew. 

The  steam  locomotive  owner  and/or 
operator  shall  keep  the  boiler,  and  its 
piping  and  appurtenances,  in  such 
repair  that  they  do  not  emit  steam  in  a 


manner  that  obscures  the  engine  crew's 
vision. 

Subpart  C — Steam  Locomotives  and 
Tenders 

§230.66    Design,  construction,  and 
maintenance. 

The  steam  locomotive  owner  and 
operator  are  responsible  for  the  general 
design,  construction  and  maintenance  of 
the  steam  locomotives  and  tenders 
under  their  control. 

§  230.67    Responsibility  for  inspection  and 
repairs. 

The  steam  locomotive  owner  and/or 
operator  shall  inspect  and  repair  all 
steam  locomotives  and  tenders  under 
their  control.  All  defects  disclosed  by 
any  inspection  shall  be  repaired  in 
accordance  with  accepted  industry 
standards,  which  may  include 
established  railroad  practices,  before  the 
steam  locomotive  or  tender  is  returned 
to  service.  The  steam  locomotive  owner 
and/or  operator  shall  not  return  the 
steam  locomotive  or  tender  to  service 
unless  they  are  in  good  condition  and 
safe  and  suitable  for  service. 

Speed  Indicators 

§230.68    Speed  indicators. 

Steam  locomotives  that  operate  at 
speeds  in  excess  of  20  miles  per  hour 
over  the  general  system  of  railroad 
transportation  shall  be  equipped  with 
speed  indicators.  Where  equipped, 
speed  indicators  shall  be  maintained  to 
ensure  accurate  functioning. 

Ash  Pans 

§  230.69    Ash  pans. 

Ash  pans  shall  be  securely  supported 
from  mud-rings  or  frames  with  no  part 
less  than  2' .:  inches  above  the  rail. 
Their  operating  mechanism  shall  be  so 
arranged  that  they  may  be  safely 
operated  and  securely  closed. 

Brake  and  Signal  Equipment 

§230.70    Safe  condition. 

(a)  Pre-departure  inspection.  At  the 
begiiTning  of  each  day  the  locomotive  is 
used,  the  steam  locomotive  operator 
shall  ensure  that: 

(1)  The  brakes  on  the  steam 
locomotive  and  tender  are  in  safe  and 
suitable  condition  for  service: 

(2)  The  air  compressor  or  compressors 
are  in  condition  to  provide  an  ample 
supply  of  air  for  the  locomotive  service 
intended: 

(3)  The  devices  for  regulating  all 
pressures  are  properly  performing  their 
functions; 

(4)  The  brake  valves  work  properly  in 
all  positions:  and 


WestlnghouE 
Westinghous 
Westinghous 
Westinghous 
New  York  ... 
New  York  ... 
New  York  ... 


in  paragrap 
hydrostatic 


mp  crew  s 
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(5)  The  water  has  been  drained  from 
the  air-brake  system. 

(b)  Brake  pipe  valve  required.  Each 
steam  locomotive  shall  have  a  brake 
pipe  valve  attached  to  the  front  of  the 
tender,  the  rear  of  the  back  cab  wall,  or 
adjacent  to  the  exit  of  a  vestibuled  cab. 


The  words  "Emergency  Brake  Valve" 
shall  be  clearly  displayed  near  the 
valve. 

§  230.71     Orifice  testing  of  compressors. 

(a)  Frequency  of  testing.  The 
compressor  or  compressors  shall  be 
tested  for  capacity  by  orifice  test  as 


often  as  conditions  may  require,  but  not 
less  frequently  than  once  every  92 
service  days. 

(b)  Orifice  testing  criteria.  (1) 
Compressors  in  common  use.  as  listed 
in  the  following  table,  shall  have  orifice 
test  criteria  as  follows: 


Make 


Westinghouse 
Westinghouse 
Westinghouse 
Westinghouse 

New  York  

New  York  

New  York 


Compressor  size 


Single  strokes 
per  minute 


972  

11  

150  CFM  8V2  CC 

120  CFM  SVa  

2a  

6a 

5b  


120 
100 
100 
100 
120 
100 
100 


Diameter  of 

orifice 
(in  inches) 


%2 

%2 

'%4 


Air  pressure 
maintained 
(in  pounds) 


60 
60 
60 
60 
60 
60 
60 


Note:  This  table  shall  be  used  for  altitudes  to  and  including  1.000  feet.  For  altitudes  over  1,000  feet  ttie  speed  of  compressor  may  be  in- 
creased 5  single  strokes  per  minute  for  each  i.OOC  feet  increase  in  altitude. 


3rupeny  in 


(2)  For  compressors  not  listed  in  the 
table  in  paragraph  {b)(l)  of  this  section, 
the  air  pressure  to  be  maintained  shall 
be  no  less  than  80  percent  of  the 
manufacturer's  rated  capacity  for  the 
compressor. 

§230.72     Testing  main  reservoirs. 

(a)  Hammer  and  hvdrostatic  testing. 
Except  as  described  in  paragraphs  (b] 
through  (d)  of  this  section,  every  main 
reservoir,  except  those  cast  integrallv 
with  the  frame,  shall  be  hammer  and 
hydrostatically  tested  during  each 
annual  inspection  The  reservoir  shall 
be  hammer  tested  while  empty  and  with 
no  pressure  applied.  If  no  defective 
areas  are  detected,  a  hvdrostatic  test  of 
MAVVP  shall  be  applied. 

(b)  Drilling  of  mam  resen-oirs.  (1) 
Only  welded  main  reservoir  originally 
constructed  to  withstand  at  least  five 
times  the  MAWP  may  be  drilled  over  its 
entire  surface  with  telltale  holes  that  are 
'  H.  of  an  inch  in  diameter.  The  holes 
shall  be  spaced  not  more  than  12  inches 
apart,  measured  both  lungitudinallv  and 
circumferentially.  and  drilled  from  the 
outer  surface  to  an  extreme  depth 
determined  by  the  following  formula: 
D={.6PR/(S-'6P)) 

Where: 

D  =  Extreme  depth  of  telltale  holes  in 
inches  but  in  no  case  less  than  one- 
sixteenth  inch; 
P  -  certified  working  pressure  in  psi: 
S  =  '  n  of  the  minimum  specified  tensile 

strength  of  the  material  in  psi:  and 
R  =  inside  radius  of  the  reservoir  in 
inches 
(2)  One  row  of  holes  shall  be  drilled 
lengthwise  of  the  reservoir  on  a  line 
intersecting  the  dram  opening.  When 
main  reservoirs  are  drilled  as  described 
in  paragraph  {b)(l)  of  this  section,  the 
hvdrostatic  and  hammer  tests  described 


in  paragraph  (a)  of  this  section  are  not 
required  during  the  annual  inspection. 
whenever  any  telltale  hole  shall  have 
penetrated  the  interior  of  anv  reservoir, 
the  reservoir  shall  be  permanently 
withdrawn  from  service. 

(c)  Welded  main  reservoirs  without 
longitudinal  lap  seams.  For  welded 
main  reservoirs  that  do  not  have 
longitudinal  lap  seams,  an  appropriate 
N'DE  method  that  can  measure  the  wall 
thickness  of  the  reservoir  may  be  used 
instead  of  the  hammer  test  and 
hydrostatic  test  required  in  paragraph 
(a)  of  this  section.  The  spacing  of  the 
sampling  points  for  wall  thickness  shall 
not  be  greater  than  12  inches 
longitudinally  and  circumferentially. 
The  reservoir  shall  permanently  be 
withdrawn  from  service  where  the  NDE 
testing  reveals  wall  thickness  less  than 
the  value  determined  by  the  following 
formula: 

t-(PR/(S  -  .6?) 

Where: 

t  =  Minimum  value  for  wall  thickness; 

P  =  Certified  working  pressure  in  psi; 

S  =  vs  of  the  minimum  specified  tensile 

strength  of  the  material  in  psi,  or 

in, 000  psi  if  the  tensile  strength  is 

unknown;  and 
R  =  Inside  radius  of  the  reservoir  in 

inches. 

(d)  Welded  or  riveted  longitudinal  lap 
seam  main  reseri'oirs.  (1)  For  welded  or 
riveted  longitudinal  lap  seam  main 
reservoirs,  an  appropriate  NDE  method 
that  can  measure  wall  thickness  of  the 
reservoir  shall  be  used  instead  of,  or  in 
addition  to.  the  hammer  test  and 
hydrostatic  test  The  spacing  of  the 
sampling  points  for  wall  thickness  shall 
not  be  greater  than  12  inches 
longitudinally  and  circumferentially. 
Particular  care  shall  be  taken  to  measure 
along  the  longitudinal  seam  on  both 


plates  at  an  interval  of  no  more  than  6 

inches  longitudinally.  The  reservoir 

shall  be  withdrawn  permanently  from 

service  where  NDE  testing  reveals  wall 

thickness  less  than  the  value 

determined  by  the  following  formula: 

t=fPR/(0.5S-0.6P)) 

Where: 

t  =  Minimum  value  for  wall  thickness; 

P  =  Certified  working  pressure  in  psir 

S  =  Vs  of  the  minimum  specified  tensile 

strength  of  the  material  in  psi,  or 

10,000  psi  if  the  tensile  strength  of 

steel  is  unknown;  and 
R  =  Inside  radius  of  the  reservoir  in 

inches. 

(2)  Repairs  of  reservoirs  with  reduced 
wall  thickness  are  prohibited. 

§230.73     Air  gauges 

(a)  Location.  Air  gauges  shall  be  so 
located  that  they  may  be  conveniently 
read  by  the  engineer  from  his  or  her 
usual  position  in  the  cab.  No  air  gauge 
may  be  more  than  3  psi  in  error. 

(b)  Frequency  of  testing.  Air  gauges 
shall  be  tested  prior  to  reapplication 
following  removal,  as  well  as  during  the 
92  service  day  inspection  and  whenever 
anyjrregularity  is  reported. 

(c)  Method  of  testing.  Air  gauges  shall 
be  tested  using  an  accurate  test  gauge  or 
dead  weight  tester  designed  for  this 
purpose. 

§230.74     Time  of  cleaning. 

All  valves  in  the  air  brake  system, 
including  related  dirt  collectors  and 
filters,  shall  be  cleaned  and  tested  in 
accordance  with  accepted  brake 
equipment  manufacturer's 
specifications,  or  as  often  as  conditions 
require  to  maintain  them  in  a  safe  and 
suitable  condition  for  service,  but  not 
less  frequently  than  after  368  service 
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days  nr  during  the  second  annual 
inspection,  whichever  occurs  first. 

§  230.75    Stenciling  dates  of  tests  and 

cleaning. 

The  date  of  testing  and  cleaning  and 
the  initials  of  the  shop  or  station  at 
which  the  work  is  done,  shall  legibly  be 
stenciled  in  a  conspicuous  place  on  the 
tested  parts  or  placed  on  a  card 
displayed  under  a  transparent  cover  in 
the  cab  of  the  steam  locomotive. 

§  230.76    Piston  travel. 

(a]  Minimum  pistnn  travel.  The 
minimum  piston  travel  shall  be 
sufficient  to  provide  proper  brake  shoe 
clearance  when  the  brakes  are  released. 

(b)  Maximum  piston  travrl.  The 
maximum  piston  travel  when  steam 
locomotive  is  standing  shall  be  as 
follows: 


Type  of  wtieel  bral<e 


Cam  Type  Driving  Wheel  Brake 
Other  forms  of  Dnving  Wheel 

Brake    

Engine  Trucl<  Brake 

Tender  Brake        


Maximum 

piston  travel 

(in  inches) 


3'/2 

6 
8 
9 


§  230.77    Foundation  bratce  gear. 

(a)  Maintenance.  Foundation  brake 
gear  shall  be  maintained  in  a  safe  and 
suitable  condition  for  service.  Levers, 
rods,  brake  beams,  hangers,  and  pins 
shall  be  of  ample  strength,  and  shall  not 
be  fouled  in  any  wav  which  will  affect 
the  proper  operation  of  the  brake  All 
pins  shall  be  properly  secured  in  place 
with  cotter  pine,  split  keys,  or  nuts. 
Brake  shoes  must  he  properly  applied 
and  kept  approximately  in  line  with  the 
tread  of  the  wheel. 

(b)  Distance  above  the  rails  No  part 
of  the  foundation  brake  gear  of  the 
steam  locomotive  or  tender  shall  be  less 
than  2'  j  inches  above  the  rails. 

§230.78    Leakage. 

(a)  Main  resen'oirs  and  related  piping. 
Leakage  from  main  reservoir  and  related 
piping  shall  be  tested  at  every  92  service 
day  inspection  and  shall  not  exceedan 
average  of  3  psi  per  minute  in  a  test  of 

3  minutes  duration  that  is  made  after 
the  pressure  has  been  reduced  to  60 
percent  of  the  maximum  operating 
pressure 

(b)  Brake  cylinders  Leakage  from 
brake  cylinders  shall  be  tested  at  every 
92  service  day  inspection.  With  a  full 
service  application  from  maximum 
brake  pipe  pressure,  and  with 
communication  to  the  brake  cylinders 
closed,  the  brakes  on  the  steam 
locomotive  and  tender  must  remain 
applied  for  a  minimum  of  5  minutes. 


(c)  Brake  pipes.  Steam  locomotive 
brake  pipe  leakage  shall  be  tested  at  the 
beginning  of  each  day  the  locomotive  is 
used,  and  shall  not  exceed  5  psi  per 
minute. 

§230.79    Train  signal  system. 

Where  utilized,  the  train  signal 
system,  or  any  other  form  of  on-board 
communication,  shall  be  tested  and 
known  to  be  in  safe  and  suitable 
condition  for  service  at  the  beginning  of 
each  day  the  locomotive  is  used. 

Cabs,  Warning  Signals,  Sanders  and 
Lights 

§230.80     Cabs. 

(a)  General  provisions.  Cabs  shall  be 
securely  attached  or  braced  and 
maintained  in  a  safe  and  suitable 
condition  for  service.  Cab  windows  of 
steam  locomotives  shall  provide  an 
undistorted  view  of  the  track  and 
signals  for  the  crew  from  their  normal 
position  in  the  cab.  Cab  floors  shall  be 
kept  free  of  tripping  or  slipping  hazards. 
The  cab  climate  shall  be  maintained  to 
provide  an  environment  that  does  not 
unreasonably  interfere  with  the  engine 
crew's  performance  of  their  duties 
under  ordinary  conditions  of  service. 

(b)  Steam  pipes.  Steam  pipes  shall  not 
be  fastened  to  the  cab.  New  construction 
or  renewals  made  of  iron  or  steel  pipe 
greater  than  Vr  inch  NPS  that  are  subject 
to  boiler  pressure  in  cabs  shall  have  a 
minimum  wall  thickness  equivalent  to 
schedule  80  pipe,  with  properly  rated 
valves  and  fittings.  Live  steam  heating 
radiators  must  not  be  fastened  to  the 
cab.  Exhaust  steam  radiators  may  be 
fastened  to  the  cab. 

(c)  Oil-burning  steam  locomotives.  If 
the  cab  is  enclosed,  oil  burning  steam 
locomotives  that  take  air  for  combustion 
through  the  fire-door  opening  shall  have 
a  suitable  conduit  extending  from  the 
fire-door  to  the  outside  of  the  cab. 

§230.81     Cab  aprons. 

(a)  General  provisions.  Cab  aprons 
shall  be  of  proper  length  and  width  to 
ensure  safety.  Cab  aprons  shall  be 
securely  hinged,  maintained  in  a  safe 
and  suitable  condition  for  service,  and 
roughened,  or  other  provision  made,  to 
afford  secure  footing. 

(b)  Width  of  apron.  The  cab  apron 
shall  be  of  a  sufficient  width  to  prevent. 
when  the  drawbar  is  disconnected  and 
the  safety  chains  or  the  safety  bars  are 
taut,  the  apron  from  dropping  between 
the  steam  locomotive  and  tender. 

§  230.82     Fire  doors. 

(a)  General  provisions.  Each  steam 
locomotive  shall  have  a  fire  door  which 
shall  latch  securely  when  closed  and 
which  shall  be  maintained  in  a  safe  and 


suitable  condition  for  service.  Fire  doors 
on  all  oil-burning  locomotives  shall  be 
latched  securely  with  a  pin  or  key. 

(b)  Mpchanicallv  operated  fire  doors. 
Mechanically  operated  fire  doors  shall 
be  so  constructed  and  maintained  that 
they  may  be  operated  by  pressure  of  the 
foot  on  a  pedal,  or  other  suitable 
appliance,  located  on  the  flocjr  of  the 
cab  or  tender  at  a  suitable  distance  from 
the  fire  door,  so  that  they  may  be 
conveniently  operated  by  the  person 
firing  the  steam  locomotive. 

(c)  Hand-operated  doors.  Hand 
operated  fire  doors  shall  he  so 
constructed  and  maintained  that  they 
may  be  crmveniently  operated  by  the 
person  firing  the  steam  locomotive, 

§230.83    Cylinder  cocks. 

Each  steam  locomotive  shall  be 
equipped  with  cylinder  cocks  which 
can  be  operated  from  the  cab  of  the 
steam  locomotive.  All  cylinder  cocks 
shall  be  maintained  in  a  safe  and 
suitable  condition  for  service. 

§230.84    Sanders. 

Steam  locomotives  shall  be  equipped 
with  operable  sanders  that  deposit  sand 
on  the  rail  head  in  front  of  a  set  of 
driving  wheels.  Sanders  shall  be  tested 
at  the  beginning  of  each  day  the 
locomotive  is  used. 

§230.85    Audible  warning  device. 

(a)  General  provisions.  Each  steam 
locomotive  shall  be  equipped  with  an 
audible  warning  device  that  produces  a 
minimum  sound  level  of  96db(A)  at  100 
feet  in  front  of  the  steam  locomotive  in 
its  direction  of  travel.  The  device  shall 
be  arranged  so  that  it  may  f:onveniently 
be  operated  by  the  engineer  from  his  or 
her  normal  position  in  the  cab. 

(b)  Method  of  measurement. 
Measurement  of  the  sound  level  shall  be 
made  using  a  sound  level  meter 
conforming,  at  a  minimum,  to  the 
requirements  of  ANSI  Si. 4-1971,  Type 
2,  and  set  to  an  A-weighted  slow- 
response.  While  the  steam  locomotive  is 
on  level,  tangent  track,  the  microphone 
shall  be  positioned  4  feet  above  the 
ground  at  the  center  line  of  the  track 
and  shall  be  oriented  with  respect  to  the 
sound  source  in  accordance  with  the 
microphone  manufacturer's 
recommendations. 

§230.86    Required  illumination, 

(a)  General  provisions.  Each  steam 
locomotive  used  between  sunset  and 
sunrise  shall  be  equipped  with  an 
operable  headlight  that  provides 
illumination  sufficient  for  a  steam 
locomotive  engineer  in  the  cab  to  see,  in 
a  clear  atmosphere,  a  dark  object  as 
large  as  a  man  of  average  size  standing 
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at  least  800  feet  ahead  and  in  front  of 
such  headlight.  If  a  steam  locomotive  is 
regularly  required  to  run  backward  for 
any  portion  of  its  trip  other  than  to  pick 
up  a  detached  portion  of  its  train  or  to 
make  terminal  movements,  it  shall  also 
be  equipped  on  its  rear  end  with  an 
operable  headlight  that  is  capable  of 
providing  the  illumination  described  in 
this  paragraph  (a). 

fb)  Dimming  device.  Such  headlights 
shall  be  provided  with  a  device  wherebv 
the  light  from  same  may  he  diminished 
in  yards  and  at  stations  or  when  meeting 
trains. 

(c)  Where  multiple  locomotives 
utilized  When  two  or  more  locomotives 
are  used  in  the  same  train,  the  leading 
locomotive  only  will  be  required  to 
displav  a  headlight. 

§230.87    Cab  lights. 

Each  steam  locomotive  shall  have  cab 
lights  that  sufficiently  illuminate  the 
control  instruments,  meters  and  gauges 
to  allow  the  engine  crew  to  make 
accurate  readings  from  their  usual  and 
proper  positions  in  the  cab.  These  lights 
shall  be  so  located  and  constructed  that 
the  light  will  shine  onlv  on  those  parts 
requiring  illumination  and  does  not 
interfere  with  the  engine  crew's  vision 
of  the  track  and  signals.  Each  steam 
locomotive  shall  also  have  a 
conveniently  located  additional  lamp 
that  can  be  readily  turned  on  and  off  by 
the  persons  operating  the  steam 
locomotive  and  that  provides  .sufficient 
illumination  to  read  train  orders  and 
timetables. 

Throttle  and  Reversing  Gear 

§230.88    Throttles. 

Throttles  shall  be  maintained  in  safe 
and  suitable  condition  for  service,  and 
efficient  means  shall  be  provided  to 
hold  the  throttle  lever  in  any  desired 
position. 

§  230.89    Reverse  gear. 

(a)  General  provisions.  Reverse  gear, 
reverse  levers,  and  quadrants  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service.  Reverse  lever 
latch  shall  be  so  arranged  that  it  can  be 
easily  disengaged,  and  provided  with  a 
spring  which  will  keep  it  firmly  seated 
in  quadrant.  Proper  counterbalance 
shall  be  provided  for  the  valve  gear. 

(b)  Air-operated  power  reverse  gear. 
Steam  locomotives  that  are  equipped 
with  air  operated  power  reverse  gear 
shall  be  equipped  with  a  connection 
whereby  such  gear  may  be  operated  by 
steam  or  by  an  auxiliary  supply  of  air  in 
case  of  failure  of  the  main  reservoir  air 
pressure  The  operating  valve  handle  for 
such  connection  shall  be  conveniently 
located  in  the  cab  of  the  locomotive  and 


shall  be  plainly  marked.  If  an 
independent  air  reservoir  is  used  as  the 
source  of  the  auxiliary  supply  for  the 
reverse  gear,  it  shall  be  provided  with 
mean?  to  automatically  prevent  loss  of 
pressure  in  event  of  failure  of  the  main 
reservoir  air  pressure. 

(c)  Power  reverse  gear  reservoirs. 
Power  reverse  gear  reservoirs,  if 
provided,  must  be  equipped  with  the 
means  to  automatically  prevent  the  loss 
of  pressure  in  the  event  of  a  failure  of 
main  air  pressure  and  have  storage 
capacity  for  not  less  than  one  complete 
operating  cycle  of  control  equipment. 

Draw  Gear  and  Draft  Systems 

§  230.90     Draw  gear  between  steam 
locomotive  and  tender 

(a)  Maintenance  and  testing.  The 
draw  gear  between  the  steam  locomotive 
and  tender,  together  with  the  pins  and 
fastenings,  shall  be  maintained  in  safe 
and  suitable  condition  for  ser\'ice.  The 
pins  and  drawbar  shall  be  removed  and 
tested  for  defects  using  an  appropriate 
NT)E  method  at  even.'  annual  inspection. 
Where  visual  inspection  does  not 
disclose  any  defects,  an  additional  NDE 
testing  method  shall  be  employed. 
Suitable  means  for  securing  the  drawbar 
pins  in  place  shall  be  provided.  Inverted 
drawbar  pins  shall  be  held  in  place  by 
pla*e  or  stirrup. 

(b)  Safety  bars  and  chains  generally. 
One  or  more  safety  barfs)  or  two  or  more 
safety  chains  shall  be  provided  between 
the  steam  locomotive  and  tender.  The 
combined  strength  of  the  safetv  chains 
or  safety  bar(s)  and  their  fastenings  shall 
be  not  less  than  50  percent  of  the 
strength  of  the  drawbar  and  its 
connections  These  shall  be  maintained 
in  safe  and  suitable  condition  for 
ser\'ice,  and  inspected  at  the  same  time 
draw  gear  is  inspected 

(c)  Minimum  length  of  safety  chains 
or  bars.  Safety  chains  or  safety  bar(s) 
shall  be  of  the  minimum  length 
consistent  with  the  cur\'ature  of  the 
railroad  on  which  the  steam  locomotive 
is  operated. 

(d)  Lost  motion  Lost  motion  between 
steam  locomotives  and  tenders  not 
equipped  with  spring  buffers  shall  be 
kept  to  a  minimum  and  shall  not  exceed 
V2  inch 

(e)  Spring  buffers.  When  spring 
buffers  are  used  between  steam 
locomotives  and  tenders  the  spring  shall 
be  applied  with  not  less  than  '■''4  inch 
compression,  and  shall  at  all  times  be 
under  sufficient  compression  to  keep 
the  chafing  faces  in  contact. 

§230.91     Chafing  Irons. 

Chafing  irons  that  permit  proper 
curving  shall  be  securely  attached  to  the 
steam  locomotive  and  tender,  and  shall 


be  maintained  to  permit  lateral  and 
vertical  movement. 

§  230.92     Draw  gear  and  draft  systems. 

Couplers,  drah  gear  and  attachments 
on  steam  locomotives  and  tenders  shall 
be  securely  fastened,  and  maintained  in 
safe  and  suitable  condition  for  service, 

Dri\ing  Gear 

§  230.93    Pistons  and  piston  rods. 

(a)  Maintenance  and  testing.  Pistons 
and  piston  rods  shall  be  maintained  in 
safe  and  suitable  condition  for  service. 
Piston  rods  shall  be  inspected  for  cracks 
each  time  they  are  removed,  and  shall 
be  renewed  if  found  defective. 

(b)  Fasteners.  Fasteners  [keys,  nuts, 
etc.)  shall  be  kept  tight  and  shall  have 
some  means  to  prevent  them  from 
loosening  or  falling  out  of  place. 

§230.94    Crossheads. 

Crossheads  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service, 
with  not  more  than  V4  inch  vertical  or 
V16  inch  lateral  clearance  between 
crossheads  and  guides. 

§230.95    Guides. 

Guides  shall  be  securely  fastened  and 
maintained  in  a  safe  and  suitable 
condition  for  service. 

§230.96     Main.  side,  and  valve  motion 
rods 

(a)  General.  Main,  side  or  valve 
motion  rods  developing  cracks  or 
becoming  otherwise  defective  shall  be 
removed  from  ser\ice  immediately  and 
repaired  or  renewed. 

(b)  Repairs.  Repairs,  and  welding  of 
main,  side  or  valve  motion  rods  shall  be 
made  in  accordance  with  an  accepted 
national  standard  The  steam 
locomotive  owner  and  or  operator  shall 
submit  a  written  request  for  approvaj  to 
the  FR.^  Regional  Administrator  prior  to 
welding  defective  mam  rods,  side  rods, 
and  valve  gear  components. 

(c)  Beanngs  and  bushings.  Bearings 
and  bushings  shall  so  fit  the  rods  as  to 
be  in  a  safe  and  suitable  condition  for 
service,  and  means  shall  be  provided  to 
prevent  bushings  from  turning  in  the 
rod  Straps  shall  fit  and  be  securely 
bolted  to  rods.  Floating  bushings  need 
not  be  provided  with  means  to  prevent 
bushings  from  turning. 

(d)  Side  motion  of  rods  The  total 
amount  of  side  motion  of  each  rod  on 
its  crank  pin  shall  not  exceed  •  •»  inch. 

(e)  Oil  and  grease  cups  Oil  and  grease 
cups  shall  be  securely  attached  to  rods, 
and  grease  cup  plugs  shall  be  equipped 
with  a  suitable  fastening  that  will 
prevent  them  from  being  ejected. 

if]  Main  rod  bearings.  The  bore  of 
main  rod  bearings  shall  not  exceed  pin 
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diameters  more  than  '  tj  inch  at  front  or 
back  end.  The  total  lost  motion  at  both 
ends  shall  not  exceed  '  u  inch 

(g)  Side  rod  bearings  The  bore  of  side 
rod  bearings  shall  not  exceed  pin 
diameters  more  than  '•  u  inch  on  main 
pin  nor  more  than  'it.  inch  on  other 
pins. 

§230.97    Crank  pins. 

(a)  General  provisions.  Crank  pins 
shall  be  securely  applied  Securing  the 
fit  of  a  loose  crank  pin  by  shimming. 
prick  punching,  or  welding  is  not 
permitted. 

(b)  Maintenance  Crank  pin  collars 
and  collar  fasteners  shall  be  maintained 
in  a  safe  and  suitable  condition  for 
service. 


Running  Gear 

§230.98     Driving,  trailing,  and  engine  truck 
axies. 

(a)  Condemning  defects.  Driving, 
trailing,  and  engine  truck  axles  with  any 
of  the  following  defects  shall  be 
removed  from  service  immediately  and 
repaired  (see  appendix  A  of  this  part  for 
inspection  requirements): 

(1)  Bent  axle; 

(2)  Cut  journals  that  cannot  be  made 
to  run  cool  without  turning; 

(3)  Transverse  seams  in  iron  or  steel 
axles; 

(4)  Seams  in  axles  causing  journals  to 
run  hot; 

(5)  Axles  that  are  unsafe  on  account 
of  usage,  accident  or  derailment; 


(6)  Any  axle  worn  ''2  inch  or  more  in 
diameter  below  the  original/new  journal 
diameter,  except  as  provided  in 
paragraph  (a)(7)  of  this  section; 

(7)  Any  driving  axles  other  than  main 
driving  axles  with  an  original  or  new 
diameter  greater  than  6  inches  that  are 
worn  'A  inch  or  more  in  diameter  below 
the  original/new  diameter. 

(b)  Journal  diameter  stamped.  For 
steam  locomotives  with  plain  bearings, 
the  original/new  journal  diameter  shall 
be  stamped  on  one  end  of  the  axle  no 
later  than  [anuary  18,  2005. 

§  230.99    Tender  truck  axles. 

The  minimum  diameters  of  axles  for 
various  axle  loads  shall  be  as  follows: 


Axle  load  (in  pounds) 


Minimum 

diameter  of 

journal  {In 

inches) 


Minimum 
diameter  of 
wheel  seat 
(In  Inches) 


50000 
38000 
31000 
22000 
15000 


Minimum 
diameter  of 

center 
(in  inches) 


eVie 

5V8 

5Vi6 

4% 

3% 


§230.100    Defects  in  tender  truck  axles  and 
journals. 

(a)  Tender  truck  axle  coudemning 
defects.  Tender  truck  axles  with  any  of 
the  following  defects  shall  be  removed 
from  service  immediately  and  repaired: 

(1)  Axles  that  are  bent; 

(2)  Collars  that  are  broken,  cracked,  or 
worn  to  '4  inch  or  less  in  thickness; 

(3)  Truck  axles  that  are  unsafe  on 
account  of  usage,  accident,  or 
derailment; 

(4)  A  fillet  in  the  back  shoulder  that 
is  worn  out;  or 

(5)  A  gouge  between  the  wheel  seats 
that  is  more  than  '  h  of  an  inch  in  depth 

fb)  Tender  truck  journal  condemning 
defects.  Tender  truck  journals  with  any 
of  the  following  defects  shall  be 
removed  from  service  immediately  and 
repaired  : 

(1)  Cut  journals  that  cannot  be  made 
to  run  cool  without  turning; 

(2)  Seams  in  axles  causing  journals  to 
run  hot; 

(3)  Overheating,  as  evidenced  by 
pronounced  blue  black  discoloration; 

(4)  Transverse  seams  in  journals  of 
iron  or  steel  axles;  or 

(5)  Journal  surfaces  having  anv  of  the 
following: 

(i)  A  circumferential  score; 
(ii)  Corrugation; 
(iii)  Pitting; 
(iv)  Rust; 
(v)  Etching. 


§230.101     Steam  locomotive  driving 
journal  boxes. 

(a)  Driving  journal  boxes.  Driving 
journal  boxes  shall  be  maintained  in  a 
safe  and  suitable  condition  for  service. 
Not  more  than  one  shim  may  be  used 
between  the  box  and  bearing. 

(h)  Broken  bearings  Broken  bearings 
shall  be  renewed. 

(c)  Loose  bearings  Loose  bearings 
shall  be  repaired  or  renewed. 

§  230. 1 02    Tender  plain  bearing  journal 
boxes. 

Plain  bearing  journal  boxes  with  the 
following  defects  shall  be  removed  from 
service  immediately  and  repaired; 

(a)  A  box  that  does  not  contain  visible 
free  oil; 

(b)  A  box  lid  that  is  missing,  broken, 
or  open  except  to  receive  servicing; 

(c)  A  box  containing  foreign  matter, 
such  as  dirt,  sand,  or  coal  dust  that  can 
reasonably  be  expected  to  damage  the 
bearing;  or  have  a  detrimental  effect  on 
the  lubrication  of  the  journal  and 
bearing; 

(d)  A  lubricating  pad  that: 

(1)  Is  missing; 

(2)  Is  not  in  contact  with  the  journal; 

(3)  Has  a  tear  extending  half  the 
length  or  width  of  the  pad,  or  more, 
except  by  design; 

(4)  Shows  evidence  of  having  been 
scorched,  burned,  or  glazed; 

(5)  Contains  decaying  or  deteriorated 
fabric  that  impairs  proper  lubrication  of 
the  pad; 


(6)  Has  an  exposed  center  core  (except 
by  design);  or 

'  (7)  Has  metal  parts  contacting  the 
journal; 

(e)  A  plain  bearing  that: 

(1)  Is  missing,  cracked,  broken; 

(2)  Has  a  bearing  liner  loose; 

(3)  Has  a  broken  out  piece;  or 

(4)  Has  indications  of  having  been 
overheated,  as  evidenced  by: 

(i)  Melted  babbitt: 

(ii)  Smoke  from  hot  oil;  or 

(iii)  Journal  surface  damage;  or 

(f)  A  plain  bearing  wedge  that: 

(1)  Is  missing,  cracked  or  broken;  or 

(2)  Is  not  located  in  its  design 
position. 

§  230.1 03    Tender  roller  bearing  journal 
boxes. 

Tender  roller  bearing  journal  boxes 
shall  be  maintained  in  a  safe  and 
suitable  condition. 

§  230.1 04    Driving  box  shoes  and  wedges. 

Driving  box  shoes  and  wedges  shall 
be  maintained  in  a  safe  and  suitable 
condition  for  service. 

§230.105    Uteral  motion. 

(a)  Condemning  limits.  The  total 
lateral  motion  or  play  between  the  hubs 
of  the  wheels  and  the  boxes  on  any  pair 
of  wheels  shall  not  exceed  the  following 
limits: 


Engine    truck    wheels    (with    swing 
centers) 


Inches 


Trucks.  Fri 


cleaning  in 
exceed  eve: 
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r  more  in 
Bw  journal 


Inches 

Engine  trucK  wheels  (with  ngid  cen- 
ters)     

IV2 

Trailing  truck  wheels 

1 

Dnving  wheels  

3/« 

(b)  Limits  increased.  These  limits  mav 
be  increased  on  steam  locomotives 
operating  on  track  where  the  curvature 
exceeds  20  degrees  when  it  can  be 
shown  that  conditions  require 
additional  lateral  motion. 

(c)  Son-interference  with  other  parts. 
The  lateral  motion  shall  m  all  cases  be 
kept  within  such  limits  that  the  driving 
wheels,  rods,  or  crank  pins  will  not 
interfere  with  other  parts  of  the  steam 
locomotive. 

Trucks,  Frames  and  Equalizing  System 

§230.106    Steam  locomotive  frame. 

(a)  Maintenance  and  inspection. 
Frames,  derks.  plates,  tailpieces, 
pedestals,  and  braces  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  sprvicp,  and  shall  be 
cleaned  and  thoroughly  inspected  as 
often  as  necessary  to  maintain  in  a  safe 
and  suitable  condition  for  service  with 
cleaning  intervals,  in  any  case,  not  to 
exceed  every  1472  sprvice  davs. 

(b)  Broken  frames.  Broken  frames 
properlv  patched  or  secured  bv  clamps 
or  other  suitable  means  which  restores 
the  rigidity  of  the  frame  are  permitted. 

§  230.1 07    Tender  frame  and  body. 

(a)  Mamtenance  Tender  frames  shall 
be  maintained  in  a  safe  and  suitable 
condition  for  service. 

(b)  Height  difference.  The  difference 
in  height  between  the  deck  on  the 
tender  and  the  cab  floor  or  deck  on  the 
steam  locomotive  shall  not  exceed  1  "2 
inches. 

(c)  Gangv^-ay  minimum  width.  The 
minimum  width  of  the  gangwav 
between  steam  locomotive  and  tender, 
while  standing  on  tangent  track,  shall  be 
16  inches. 

I'd]  Tender  frame  condemnmg  defects. 
A  tender  frame  with  any  of  the 
following  defects  shall  be  removed  from 
ser\'ice  immediately  and  repaired: 

(1)  Portions  of  the  tender  frame  or 
body  (except  wheels)  that  have  less  than 
a  2''/z  inches  clearance  from  the  top  of 
rail; 

(2)  Tender  center  sill  that  is  broken, 
cracked  more  than  6  inches,  or 
permanently  bent  or  buckled  more  than 
2 '2  inches  in  any  six  foot  length; 

(3)  Tender  coupler  carrier  that  is 
broken  or  missing: 

(4)  Tender  center  plate,  any  portion  of 
which  is  missing  or  broken  or  that  is  not 
properly  secured;  or 

(5)  Tender  that  has  a  broken  side  sill, 
crossbearer,  or  bodv  bolster. 


§230.108    Steam  locomotive  leading  and 
trailing  trucks. 

(a)  Maintenance.  Trucks  shall  be 
maintained  in  safe  and  suitable 
condition  for  service  Center  plates  shall 
fit  properly,  and  the  male  center  plate 
shall  extend  into  the  female  center  plate 
not  less  than  '  4  inch.  All  centering 
devices  shall  be  properly  maintained 
and  shall  not  permit  lost  motion  in 
excess  of  '-2  inch. 

(b)  Safet}-  chain  required.  A  suitable 
safety  chain  shall  be  provided  at  each 
front  comer  of  all  four  wheel  engine 
trucks. 

(c)  Clearance  required.  All  parts  of 
trucks  shall  have  sufficient  clearance  to 
prevent  them  from  interfering  with  any 
other  part  of  the  steam  locomotive. 

§230.109     Tender  trucks. 

(a)  Tender  tnjck  frames.  A  tender 
truck  frame  shall  not  be  broken,  or  have 
a  crack  in  a  stress  area  that  affects  its 
structural  integrity.  Tender  truck  center 
plates  shall  be  securely  fastened, 
m.aintained  in  a  safe  and  suitable 
condition  for  service,  and  provided  with 
a  center  pin  properly  secured.  The  male 
center  plate  must  extend  into  the  female 
center  plate  at  least  '4  inch.  Shims  may 
be  used  between  truck  center  plates. 

(b)  Tender  truck  holsters.  Truck 
bolsters  shall  be  maintained 
approximately  level. 

(c)  Condemning  defects  for  springs  or 
spring  rigging.  Springs  or  spring  rigging 
with  any  of  the  following  defects  shall 
be  taken  out  of  service  immediately  and 
renewed  or  properly  repaired: 

!1)  An  elliptical  spring  with  its  top 
(long)  leaf  or  any  other  five  leaves  in  the 
entire  spring  pack  broken; 

(2)  A  broken  coil  spring  or  saddle; 

(,3)  A  coil  spring  that  is  fully 
compressed; 

(4)  A  broken  or  cracked  equalizer, 
hanger,  bolt,  gib  or  pin; 

(5)  A  broken  coil  spring  saddle;  and 

(6)  A  semi-elliptical  spring  with  a  top 
(long)  leaf  broken  or  two  leaves  in  the 
top  half  broken,  or  any  three  leaves  in 
the  entire  spring  broken. 

(d)  Tender  securing  arrangement. 
Where  equipped,  tender  devices  and/or 
securing  arrangements  intended  to 
prevent  the  truck  and  tender  body  from 
separating  in  case  of  derailment  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service. 

(e)  Side  bearings  and  truck  centering 
devices.  Where  equipped,  side  bearings 
and  truck  centering  devices  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  ser\'ice. 

(f)  Friction  side  bearings  Friction  side 
bearings  shall  not  be  run  in  contact,  and 
shall  not  be  considered  to  be  in  contact 
if  there  is  clearance  between  them  on 


either  side  when  measured  on  tangent 
level  track. 

(g)  Side  bearings.  All  rear  trucks  shall 
be  equipped  with  side  bearings  When 
the  spread  of  side  bearings  is  50  inches, 
their  maximum  clearance  shall  be  '/a 
inch  on  each  side  for  rear  trucks  and  V4 
inch  on  each  side  for  front  trucks,  where 
used  When  the  spread  of  the  side 
bearings  is  increased,  the  maximum 
clearance  shall  be  increased 
proportionately. 

§230.110    Pilots. 

(aj  General  provisions.  Pilots  shall  be 
securely  attached,  properly  braced,  and 
maintained  in  a  safe  and  suitable 
condition  for  service. 

(b)  Minimum  and  maximum 
clearance.  The  minimum  clearance  of 
pilot  above  the  rail  shall  be  3  inches  and 
the  maximum  clearance  shall  be  6 
inches  measured  on  tangent  level  track. 

§230.111     Spring  rigging. 

(a)  Arrangement  of  springs  and 
equalizers.  Springs  and  equalizers  shall 
be  arranged  to  ensure  the  proper 
distribution  of  weight  to  the  various 
wheels  of  the  steam  locomotive, 
maintained  approximately  level  and  in 
a  safe  and  suitable  condition  for  service. 
Adjusting  weights  by  shifting  weights 
from  one  pair  of  wheels  to  another  is 
permissible. 

(b)  Spring  or  spring  rigging 
condemning  defects.  Springs  or  spring 
rigging  with  any  of  the  following  defects 
shall  be  removed  from  service 
immediately  and  renewed  or  properly 
repaired: 

(1)  Top  leaf  broken  or  two  leaves  in 
top  half  or  any  three  leaves  in  spring 
broken.  (The  long  side  of  a  spring  to  be 
considered  the  top.)  Broken  springs  not 
exceeding  these  requirements  may  be 
repaired  by  applying  clips  providing  the 
clips  can  be  made  to  remain  in  place; 

(2)  Any  spring  with  leaves  excessively 
shifting  in  the  band; 

(3)  Broken  coil  springs:  or 

(4)  Broken  driving  box  saddle, 
equalizer  hanger,  bolt,  or  pin. 

Wheels  and  Tires 

§230.112     Wheels  and  tires. 

(a)  Mounting.  Wheels  shall  be 
securely  mounted  on  axles.  Prick 
punching  or  shimming  the  wheel  fit  will 

not  be  permitted.  The  diameter  of 
wheels  on  the  same  axle  shall  not  vary 
more  than  '  ..  inch 

(b)  Gage.  Wheels  used  on  standard 
gage  track  will  be  out  of  gage  if  the 
inside  gage  of  flanges,  measured  on  base 
line  is  less  than  53  inches  or  more  than 
53  '  c,  inches.  Wheels  used  on  less  than 
standard  gage  track  will  be  out  of  gage 

if  the  inside  gage  of  flanges,  measured 
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on  base  line,  is  less  than  the  relevant 
track  gage  less  3'  2  inches  or  more  than 
the  relevant  track,  gage  less  3'  h  inches. 

(c)  F/anqp  distance  variance.  The 
distance  back  to  back  of  flanges  of 
wheels  mounted  on  the  same  axle  shall 
not  varv'  more  than  '  4  inch. 

(d)  Tire  thickness.  Wheels  may  not 
have  tires  with  a  minimum  thickness 


less  than  that  indicated  in  the  table  in 
this  paragraph  (d).  When  retaining  rings 
are  used,  measurements  of  tires  to  be 
taken  from  the  outside  circumference  of 
the  ring,  and  the  minimum  thickness  of 
tires  may  be  as  much  below  the  limits 
specified  earlier  in  this  paragraph  (d)  a.s 
the  tires  extend  between  the  retaining 


rings,  provided  it  does  not  reduce  the 
thickness  of  the  tire  to  less  than  !'/« 
inches  from  the  throat  of  flange  to  the 
counterbore  for  the  retaining  rings.  The 
required  minimum  thickness  for  tires, 
by  wheel  center  diameter  and  weight 
per  axle,  is  as  follows: 


Weight  per  axle  (weight  on  dnvers  divided  by  number  of  pairs  of  driving  wheels) 


Diameter  of  wheel  center  (inches) 


Minimum 

thickness 

(inches) 


30  000  pounds  and  uroe'      

44  and  under  

Over  44  to  50  

^V4 

1V16 

Over  50  to  56  

1% 

Over  56  to  62  

Wl6 

Over  62  to  68  

I'/s 

Over  68  to  74  

1^/16 

Over  74   

1% 

Over  30  000  '0  35  000  oounds        

44  and  under  

Over  44  to  50  

1V16 

1% 

Over  50  to  56  

IVia 

Over  56  to  62  

V/z 

Over  62  to  68  •. 

1^/16 

Over  68  to  74  

1% 

Over  74          

I'Vie 

Over  35  000  to  40  000  pounds        

44  and  under  

Over  44  to  50  

1% 

1'/l6 

Over  50  to  56  

VA 

Over  56  to  62  

19/ie 

Over  62  to  68  

IVe 

Over  68  to  74  

rVi6 

Over  74    

1% 

Over  40  000  to  45  000  pounds      

44  and  under  

Over  44  to  50  

IV16 

V/^ 

Over  50  to  56  

19/16 

' 

Over  56  to  62  

1% 

Over  62  to  68  

1"/l6 

Over  68  to  74  

13/4 

Over  74   

r3/i6 

Over  45  000  '0  50  000  oounds       

44  and  under  

Over  44  to  50  

IV2 

19/l6 

Over  50  to  56  

1% 

Over  56  to  62  

rVie 

Over  62  to  68  

13/4 

Over  68  to  74  

r3/,6 

Over  74         

V/e 

Over  50  000  to  55  000  pounds  

44  and  under  

Over  44  to  50  

19/16 
1% 

Over  50  to  56  : 

rvi6 

Over  56  to  62  

13/4 

Over  62  to  68  

r3/i6 

Over  68  to  74  

1% 

Over  55  000  pounds  

Over  74  

44  and  under  

Over  44  to  50  

1% 

rvi6 

Over  50  to  56  

13/4 

Over  56  to  62  

r3/,6 

Over  62  to  68  

1% 

Over  68  to  74  

rv-e 

Over  74   

2 

fp)  Tire  width  Flanged  tires  shall  be 
no  less  than  5'     inches  wide  for 
standard  gage  and  no  less  than  5  inches 
wiJe  for  narrow  gage  Plain  tires  shall 
be  no  less  than  6  inches  wide  for 
standard  gage  and  no  less  than  5'/2 
ir.i  h'^s  ■'•'  !  '  for  narrow  gage 


§230  113     Wheels  and  tire  defects. 

Steam  locomotive  and  tender  wheels 
or  tires  developing  any  of  the  defects 
listed  in  this  section  shall  be  removed 
from  service  immediatRlv  and  repaired. 
Except  as  provided  in  §  230  114, 
welding  on  wheels  and  tires  is 
prohibited.  A  wheel  that  has  been 


welded  is  a  welded  wheel  for  the  life  of 
the  wheel. 

(a)  Cracks  or  breaks.  Wheels  and  tires 
may  not  have  a  crack  or  break  in  the 
flange,  tread,  rim,  plate,  hub  or  brackets. 

(bj  Flat  spots.  Wheels  and  tires  may 
not  have  a  single  flat  spot  that  is  2Vz 
inches  or  more  in  length,  or  two 


luce  the 
in  IVb 
;e  to  the 

ings.  The 
for  tires, 
weight 


Minimum 
thickness 
(inches) 

IV4 

15/16 
13/8 

VAe 
Vh 

19/16 
1% 

is/ie 

1% 

1V16 

IVa 

19/16 

IVe 

rVi6 

13/e 

1^16 

IVz 

19/16 

IVb 
rVie 

1% 
1V16 

19/16 

1% 

rVie 

1% 

I'^ie 
IV2 

1^16 

1% 

rvi6 

13/4 

r^ie 

1% 

19/16 

1% 
ryi6 

13/4 

1% 
ryi6 

15/b 
1"/16 

1% 

1'^16 
1V8 

r5/T6 

2 


the  life  of 

i  and  tires 
in  the 
r  brackets. 

res  may 
is  2Vz 
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adjoining  spots  that  are  each  two  or 
more  inches  in  length. 

(c)  Chipped  flange.  Wheels  and  tires 
may  not  have  a  gouge  or  chip  in  the 
flange  that  is  more  than  1 '  j  inches  in 
length  and  '2  inch  in  width. 

(d)  Broken  rims.  Wheels  and  tires  mav 
not  have  a  circumferentially  broken  rim 
if  the  tread,  measured  from  the  flange  at 
a  point  ''8  inch  above  the  tread,  is  less 
than  3*4  inches  in  width. 

(e)  Shelled-out  spots.  Wheels  and  tires 
may  not  ha\'e  a  shelled-out  spot  2'  2 
inches  or  more  in  length,  or  two 
adjoining  spots  that  are  each  two  or 
more  inches  in  length,  or  so  numerous 
as  to  endanger  the  safetv  of  the  wheel. 

(f)  Seams  Wheels  and  tires  may  not 
have  a  seam  running  lengthwise  that  is 
within  3  '  j  inches  of  the  flange. 

(g)  IVorn  flanges  Wheels  and  tires 
may  not  have  a  flange  worn  to  a  ^'"  h. 
inch  thickness  or  less,  as  measured  at  a 
point  '  H  inch  above  the  tread. 

(h)  Worn  treads  Wheels  and  tires  may 
not  have  a  tread  worn  hollow  "  i^  inch 
or  more, 

(i)  Flange  height  Wheels  and  tires 
may  not  have  a  flange  height  of  less  than 
1  inch  nor  more  than  !■-  inches,  as 
measured  from  the  tread  to  the  top  of 
the  flange. 

(jj  Rim  thickness.  Wheels  may  not 
have  rims  less  than  1  inch  thick, 

(k)  Wheel  diameter.  Wheels  may  not 
ha\e  wheel  diameter  variance,  for 
wheels  on  the  same  axle  or  in  the  same 
driving  wheel  base,  greater  than  V.-!z 
inch,  when  all  tires  are  turned  or  new 
tires  applied  to  driving  and  trailing 
wheels.  When  a  single  tire  is  applied. 
the  diameter  must  not  vary  more  than 
%2  inch  from  that  of  the  opposite  wheel 
on  the  same  axle  When  a  single  pair  of 
tires  is  applied  the  diameter  must  be 
within  *  12  inch  of  the  average  diameter 
of  the  wheels  m  the  driving  wheel  base 
to  which  they  are  applied. 

§230.114    Wheel  centers. 

(a)  Filling  blocks  and  shims.  Driving 
and  trailing  wheel  centers  with  divided 
rims  shall  be  properly  fitted  with  iron 
or  steel  filling  blocks  before  the  tires  are 
applied,  and  such  filling  blocks  shall  be 
properly  maintained  When  shims  are 
inserted  between  the  tire  and  the  wheel 
center,  not  more  than  two  thicknesses  of 
shims  may  be  used,  one  of  which  must 
extend  entirely  around  the  wheel.  The 
shim  which  extends  entirely  around  the 
wheel  may  be  in  three  or  four  pieces. 
pro\  iding  they  do  not  lap. 

(b)  Wheel  center  condemning  defects 
Wheel  c:enters  with  any  of  the  following 
defects  shall  be  removed  from  service 
immediately  and  repaired: 

(1)  Wheels  centers  loose  on  axle; 

(2)  Broken  or  defecti\e  tire  fastenings; 


(3)  Broken  or  cracked  hubs,  plates, 
bolts  or  spokes,  except  as  provided  in 
paragraph  fb)(4)  of  this  section;  or 

(4)  Driving  or  trailing  wheel  center 
with  three  adjacent  spokes  or  25  percent 
or  more  of  the  spokes  in  the  wheel 
broken. 

(c)  Wheel  center  repairs.  Wheel 
centers  may  be  repaired  by  welding  or 
brazing  provided  that  the  defect  can 
properly  be  so  repaired  and.  following 
the  repair,  the  crankpin  and  axle  shall 
remain  tight  in  the  wheel.  Banding  of 
the  hub  is  permitted. 

(d]  Counterbalance  maintenance. 
Wheel  counterbalances  shall  be 
maintained  in  a  safe  and  suitable 
condition  for  service. 

Steam  Locomotive  Tanks 

§230.115    Feed  water  tanks. 

(a)  General  provisions.  Tanks  shall  be 
maintained  free  from  leaks,  and  in  safe 
and  suitable  condition  for  service. 
Suitable  screens  must  be  provided  for 
tank  wells  or  tank  hose  and  shall  be 
maintained  in  a  manner  that  allows  the 
unobstructed  flow  of  water.  Feed  water 
tanks  shall  be  equipped  with  a  device 
that  permits  the  measurement  of  the 
quantity  of  water  in  the  tender  feed 
water  tank  from  the  cab  or  tender  deck 
of  the  steam  locomotive.  Such  device 
shall  be  properly  maintained. 

fb)  Inspection  frequency.  As  often  as 
conditions  warrant  but  not  less 
frequentlv  than  every  92  service  days, 
the  interior  of  the  tank  shall  be 
inspected,  and  cleaned  if  necessary. 

(c)  Top  offender.  Top  of  tender 
behind  fuel  space  shall  be  kept  clean, 
and  means  provided  to  carry  off  excess 
water.  Suitable  covers  shall  be  provided 
for  filling  holes. 

§230.116    Oil  tanks. 

The  oil  tanks  on  oil  burning  steam 
locomotives  shall  be  maintained  free 
from  leaks.  The  oil  supply  pipe  shall  be 
equipped  with  a  safety  cut-off  device 
that: 

(a)  Is  located  adjacent  to  the  fuel 
supply  tank  or  in  another  safe  location; 

(b)  Closes  automatically  when  tripped 
and  that  can  be  reset  without  hazard; 
and 

(cl  Can  be  hand  operated  from  clearly 
marked  locations,  one  inside  the  cab 
and  one  accessible  from  the  ground  on 
each  exterior  side  of  the  steam 
locomoti\e 

.\ppendi\  .\  to  Part  230 — Inspection 
Requirements 

Ilie  lists  m  this  appendix  are  intended  as 
guidance  only.  Adherence  to  this  list  does 
not  relieve  the  steam  locomotive  owner  and/ 
or  operator  of  responsibility  for  either:  {!) 
Completing  the  inspection  and  maintenance 


requirements  described  in  this  part;  or  (2) 
ensuring  that  the  steam  locomotive,  tender 
and  its  parts  and  appurtenances  are  safe  and 
suitable  for  service. 

Daily  Inspection  Requirements:  §230.13 

1.  Observance  of  lifting  pressure  of  the 
lowest  safety  valve. 

2.  Testing  of  water  glasses  and  gauge 
cocks.  * 

3.  Inspection  of  tubular  water  glass  shields. 

4.  Inspection  of  all  cab  lamps.* 

5.  Inspection  of  boiler  feed  water  delivery 
systems.* 

6.  Inspection  of  lagging  for  indication  of 
leaks. 

7.  Inspection  for  leaks  obstructing  vision  of 
engine  crew. 

8.  Observance  of  compres.sor(s)  and 
governor  to  ascertain  proper  operation.* 

9.  Inspection  of  brake  and  signal 
equipment.* 

10.  Inspection  of  brake  cylinders  for  piston 
travel. 

1 1 .  Inspection  of  foundation  brake  gear. 

12.  Inspection  of  sanders.* 

13.  Inspection  of  draw  gear  and  chafing 
irons. 

14.  Inspection  of  draft  gear. 

15.  Inspection  of  crossheads  and  guides. 

16.  Inspection  of  piston  rods  and  fasteners. 

17.  Inspection  of  main,  side,  auid  valve 
motion  rods. 

18.  Inspection  of  headlights  and 
classification  lamps.* 

19.  Inspection  of  running  gear. 

20.  Inspection  of  tender  frames  and  tanks. 

21.  Inspection  of  tender  trucks  for  amount 
of  side  bearing  clearance. 

Note:  All  items  marked  (*)  should  be 
checked  at  the  beginning  of  each  day  the 
locomotive  is  used. 

31  Service  Day  Inspection  Requirements; 
§230.14 

1.  Washing  of  boiler. 

2.  Cleaning  and  inspection  of  water  glass 
valves  and  gauge  cocks. 

3.  Cleaning,  washing  and  inspection  of 
arch  tubes,  water  bar  tubes,  circulators  and 
siphons. 

4.  Removal  and  inspection  of  all  washout 
and  water  tube  plugs. 

5.  Testing  of  all  staybolts. 

6.  Removal,  cleaning  and  inspection  of 
fusible  plugs  (if  any). 

92  Service  Day  Inspection  Requirements; 
§230.15 

1 .  Removal  and  testing  of  all  air  and  steam 
gauges. 

2.  Cleaning  of  steam  gauge  siphon  pipe. 

3.  Renewal  of  tubular  water  glasses. 

4.  Testing  and  adjusting  of  safety  relief 
valves. 

5.  Testing  of  main  reservoir  and  brake 
cylinder  leakage. 

6.  Entering  and  inspection  offender  tank 
interior. 

Annual  Inspection  Requirements:  §230.16 

1.  Testing  of  thickness  of  arch  and  water 
bar  tubes  (arch  brick  to  be  removed) 

2.  Hydrostatic  testing  of  boiler. 

3.  Testing  of  all  staybolts. 

4.  Interior  inspection  of  boiler. 
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5.  Thickness  verification  of  dry  pipes. 

6.  Smoke  box  inspection. 

7.  Main  reservoir  hammer  or  UT  testing 
and  hydrostatic  testing  (for  non-welded  and 
drilled  main  reservoirs) 

8.  Removal  and  inspection  of  steam 
locomotive  drawbar(s)  and  pins  (NDE  testing 
other  than  merely  visual] 

9.  Inspection  of  longitudinal  lap  joint 
boiler  seams. 


5  Year  Inspection  Requirements:  §230.16 

1.  Inspection  of  flexible  staybolt  caps  and 
sleeves. 

1472  Service  Day  Inspection  Requirements; 
§230.17 

1.  Removal  of  boiler  flues  (as  necessary) 
and  cleaning  of  boiler  interior. 


2.  Removal  of  jacket  and  lagging  and 
inspection  of  boiler  interior  and  exterior. 

3.  Hydrostatic  testing  of  boiler. 

4.  Thickness  verification  (boiler  survey) 
and  recomputation  and  update  of  steam 
locomotive  specification  card,  (FRA  Form 
No.  4). 

BILLING  CODE  4610-06-P 
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Appendix  B  to  Part  230 — Diagrams  and  Drawings 

Reference  230  8 
Drawing  1 

BOILER:  STAYED  AND  UNSTAYED  SURFACES 


Section  Through  Locomotive  Boiler 


Steam  Dome 


Smoke 
Box 


Wrapper  Sheet 


aQona  B'aces 


Boiler  Barre 


Rivetec! 

Circumferential 

Seam 


Throat  Sheet 


Stayt>olt  Rows 
Flange  Knuckle  .  >^ 


Flue  or 
Staybolt 
Rows    ^x 


U: 


c 


Wrapper 
Sheet 


Crown  Sheet 


Crown  Stays 


retxxf   \    \    I 


Mud  Ring 

BOILER  STAYED  SURFACES 

•  Front  Flue  Sheet 

•  Rear  Flue  Sheet 

•  Wrapf>er  Sheet 

•  Door  Sheet 

•  Side  Sheets 

•  Crown  Sheet 

•  Throat  Sheet 

•  Back  Head 

•  Stayed  Section  o'  Thermic  Syphons 

BOILER  UNSTAYED  SURFACES 

•  Boiler  Barrel 

•  Steam  Dome 

•  Arch  Tubes 

•  Thennic  Syphon  NecK 

•  Firebox  Circulators 

•  Knuckle  Section  of  Flanged  Sheet 


SECTION  THROUGH  RREBOX 


Reference  230  2' 
Drawing  2 


RIVET  IN  SINGLE  SHEAR 


Shearing  Stress 


I 


^-orce 


\ 


1 


I 


Force 


T^ 


Reference  230  27 
Drawing  3 


RIVET  IN  DOUBLE  SHEAR 


Shearing  Stress 


Force 


L 


\ 


Force 


7 


t-orce 


Shearing  Stress 
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Reference  230.34(b) 
Drawing  4 


RIVETED  BUTT  SEAM 


b'^e-  ^^.ate 


Extent  Bur  St-ar 


S'^ei  Piate 


inleno-'  BuK  Strap 
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Reference  230.34(aj 
Drawing  5 


RIVETED  BOILER  PATCH 


Diagonal  Riveted  Patch 


Circular  Riveted  Patch 


Typical  Riveted  Patch  Installation 

Patch 


Boiler  Shell 


Patch  may  be  installed  on  Boiler  Shell  Interior  or  Exterior 
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Reference  230.30 
Drawing  6 


RIVETED  LAP  SEAM 


] 

/ 

1       ! 

o 

O  ;  , 
1 

Reference  230.30 
Drawing  7 


.^nei'  riate 


RIVETED  LAP  SEAM  WITH  REINFORCING  PLATE 


Rein^orcinq  Plate 


Reference  230.33(c) 
Drawing  8 


WELD  BUILDUP  REPAIR  OF  WASTED  UNSTAYED 

BOILER  SHEET 


Was'ec  Section  ot  Shee; 
Edge  View) 


Thickness  of  Unstayed  Boiler  Shiell 


Minimum  Required  Thickness  as 
Calculated  Per  Section  230.2-1 


60%  of  Minimum 
Required  Thickness 


Weid  Buildup  Repa  '  Not  Perminea  /v'^ner-  Sheet  Thickness  is 
Reduced  Beiow  eo^o  o*  M.nimum  Required  Thickness 
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Reference  230.33(d) 
Drawing  9 


FLUSH  PATCHES  ON  UNSTAYED 
SECTION  OF  BOILER  SHELL 


"N         )      ^^  «ec'anq,.:a- -.s^- Patch 


bone-  b^e^ 


Typical  Flush  Patch  Installation 


Flush  Patch 


Boiier  Sneii 


Full  Penetration  Welds 
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Reference  230.38(b) 
Drawing  10 


ARRANGEMENT  OF  TELLTALE  HOLE 
IN  REDUCED-BODY  STAYBOLT 


Re<3uceO  Bodv  Sectior  -y  StavDo^' 


.  Tangent  Point  of  Fillet  Radius 
Telltale  must  extend  t>eyond  this  pomt 


^ 


1-1/4"— »i 
I  I 


\ 


Telltale  shall  be  at  least  1-1/4  inch  deep 


Reference  230.4 Ub; 
Drawing  11 


ARRANGEMENT  OF  TELLTALE  HOLE 
IN  HOLLOW  FLEXIBLE  STAYBOLT 


Telltale  Hole 


1       ^x' 


Bolt  Heaa 
Diamete^  'C 


S 


^1        j„ —  13  D 
I       I 


Minir^i.r-  TeMaie  Hole  Depth  into  Bolt  Head 
" :  E-ua;  •  3  o»  Bolt  Head  Diameter  (1/3  D) 
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Reference  230.51 
Drawing  12 


GENERAL  ARRANGEMENT  OF  WATER  GLASS 

AND  WATER  COLUMN  VALVES 

(Typical) 
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Reference  230  58(b) 
Drawing  13 


INSTALLATION  OF  FLUE  PLUG 


Through  Ho'e  n  Phje  Plug 


Steel  Flue  Plug 


Boiler  Flue  2-1/4"  or  Less 
in  Outside  Diameter 


\ 


Rear  Flue  Shee* 


Front  Flue  Sheet 


Nut  &  Washer 


k 


Threaded  Steel  Rod 
5/8"  Diameter  or  Larger 
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Reference  230  62 
Drawing  14 


DRY  PIPE 

Arrangement  of  Dry  Pipe  Subject  to  Pressure 


ternai  Tn'ottie  Vaive 


Reference  230  62 
Drawing  15 


Arrangement  of  Dry  Pipe  Not  Subject  to  Pressure 


Operi  Top 


F'oni  Ena  ''^'on^e  va've 
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Reference  230.71(b) 
Drawing  16 


ORIFICE 


For  Diameter  o*  O^'fices 


NOTE:  Edges  of  Hole 
to  be  Sharp 


y 


-• — 1/16" 
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Reference  230.113 
Drawing  17 


WHEEL  DEFECT  GAUGE 


This  gauge  to  be  used  in  determining  flat  spots,  worn  flanges,  and  broken  rims. 


2-1/2" 


11/16"      l-ie-    i  Syg'  '  5/3' 


I  I 


T 


2-9m6' 


'2-9'i6" 


■^^ 


Reference  230  113 
Drawing  18 


WHEEL  DEFECT  GAUGE 

Method  of  gauging  worn  Flanges. 
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Reference  230  11 3 
Drawing  19 


WHEEL  DEFECT  GAUGE 

Method  of  gauging  worn  flanges. 


Reference  230.113 
Drawing  20 


Method  of  gauging  shelled  and  flat  spots. 


Reference  230  1 1 3 
Drawing  21 


N 2-V2' 


Method  of  gauging  broken  rims. 


Reference  230  112 
Drawing  22 


STEEL  TIRE 

Retaining  ring  type  fastening.  Driving  and  trailing  wheels. 


For  Locorriotives  Used  m  Roaa  Service — A  =  5  <6" 
For  Locomotives  Used  in  Switcnmg  Service — A  = 


For  Minimun  ThicKness, 
See  Table 

i_ 


Reference  230.112 
Drawing  23 


Shrinkage  fastening  with  shoulder  and  retaining  segments. 
Driving  and  trailing  wheels. 


T 


'5/16"- 


For  Locomotives  Used  m  Roac  Service — A  =  ^  'e" 
For  Locomotives  Used  n  Switcnmq  Service — A=  J/8' 


!         T     1-1  2"  Max 
^  r  Max,  \ 

■"  -  t-  -  ■ 

I        t 


1  -  '8"  mm. 
/       ^^^  Critical  Line 


Condemning  Limi 


L-TT 


u 


For  Minimur^  "^nicxness 
See  Table 

JL.._, 


Reference  230  1 1 2 
Drawing  24 


Shrinkage  fastening.  Driving  and  trailing  wheels. 


C      ,    „'■ 


For  Locomotives  Used  in  Road  SerH/ice — A  =  --^e' 
For  Locomotives  Used  m  Switching  Service — A  -  i,B" 


■15/16"-* 


T      1-1/2"  Max 
TMax 


Condemning  Limit 


For  Minimum  Thtckness, 
See  Table 
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Reference  230  112 
Drawing  25 

STEEL  TIRE 

Retaining  ring  type  fastening.  Minimum  thickness  for  steel  tires.  Engine  and  tender. 


.  ^  New  Tire 

1  -- 

1-1/2'  Max 


1-1/8"  min. 


2-  -  -   -  -  oee 

Cnticai  L,ne        1 


Condemning  Limit 

For  Minimum       Measuring  Line 
See  Table 


s 


Not  Less  Then  V2" 

1 


Reference  230.112 
Drawing  26 

Shrinkage  fastening  only.  Minimum  thickness  for  steel  tires.  Engine  and  tender. 


♦'5/16' 


New  Tire 


1-1/2"  Ma;( 
I 


For  Minirr^urr-     -ondemntng  Limit  ' 

See  Table 
t 


Measuring  Line 


/ 


Cr-ticai  Line 


Reference  230  1 1 2 
Drawing  27 

Retaining  ring  fastening.  Minimum  thickness  for  steel  tires.  Engine  and  tender. 


New  Tire 


♦15/16' 


/ 


J 

Condemning  Limit 


1-V8-,T.;.' 

/  For  Mmimun-         Measunng  Line 


^ 


See  TaDie 


Cntica!  L:ne 


_L 


1/4"  t 


t 
I 

Not  Less  Than  V2" 

_J 


Federal   Ro'^ister    \oi.   b4.  No.   221     Wfcint -.ia\     Nnvemher  17.   1999/Rules  and   Rpeiilafinns       fi2899 


Reference  230  1i3(j 
Drawing  28 


STEEL  WHEELS 

Minimum  thickness  of  rim.  Engine  and  tender  truck  wheels. 


'^'^ew  C: 


'^■r,;,r 


Conderrnmg  L  "■>  t 
Meas'^rnq  L'^e 


1  Inch  Minimum 

i 


Reference  23C  98 
Drawing  29 


SEAMS  IN  AXLES 


Wheel  Seat 


Journal  Surface 


\ 


/ 


\      111 


X- 


Transverse  Seam  In 
Axle  or  Journal 


-( — ii- 

\ 


Clrcu'^fe''e'^t^?J  Sea' 
in  Axie  or  jou^na': 
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Reference  230.114(a) 
Drawing  30 


FILLING  BLOCK  FOR  DIVIDED-RIM  WHEEL  CENTER 


Divided  Rim  Wheel  Center 


Filling  Block  Designed  to 
Fit  Wheel  Rim  Dimensions 


Filling  Block  Installed  and 
Secured  in  Wheel  Rim 
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Reference  230.114(c) 

Drawing  3i 


BANDED  WHEEL  HUB 


Steei  Band  Applied  to  Repair 
Cracked  Wheel  Hub 
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Form  No.  I 

Date  of 
Inspection 


Owner 


()perator_ 


Appendix  C  -  FRA  Inspection  Forms 
31  and  92  Service  Day  Inspection  Report 


Locomotive  Initials 
Locomotive  No. 


31  and  92  Service  Day  Requirements 

liutruchoni:  Non-tompKinu  conjinoni  shall  «  rcpairfj  and  this  rcfxxt  approved  before  the  locomod.e  is  returned  to  service  Where  condition  is  called  for.  enter  either  (l)t.ood-  Sodefecti 
which  could  be  discovered  bv  j  reasiinabic  inspeciior  |2|  fur  -  Functioning  less  than  optimalK  but  sifr  and  suiuble  and  noi  in  violation  of  the  regulations  or  (3)  Poor  ■  Not  in  compliance 
with  the  regulations  In  anv  case  N.  A  Tican-;     loi  apf  i;Lar:'- 

Was  boiler  washed'^ 

Were  water  gauge  and  valve  passages  cleaned? 

Were  gauge  cock  passages  cleaned'^ 


Were  all  washout  plugs  removed  and  inspected? 

Were  arch  tubes,  circulators,  siphons  and  v^ater  har  mbe^ 
cleaned  and  inspected'^ 


Were  steam  leaks  repaired'' 

Condition  of  draft  system  and  draw  gear 

Condition  of  running  gear. 

Condition  of  driving  gear. 


Were  fusible  plugs  removed,  cleaned  &  inspected?_ 

Were  staybolts  hammer  tested'!' 

Wereall  broken  staybolts  replaced"' 


Condition  of  spring/equalizing  system. 

Condition  of  tender  running  gear. 

Condition  of  brake  equipment. 


Were  injectors  tested  and  in  good  condition'; 


92  Service  Day 

Date  of  previous  92  Service  Dav  Inspection 

Safety  relief  valves  pop  at psi psi 

Were  all  steam  gauges  tested'^ 


Was  feedwater  pump  tested  and  in  good  condition?_ 
Requirements 

Were  tubular  water  glasses  renewed? 


_psi 


Were  air  compressor(s)  orifice  tested? 

Was  main  reservoir  tested  for  leakage '!' 

Were  brake  cylinders  tested  for  leakage?_ 

Was  tender  tank  entered  and  inspected? 

If  no  92  Service  Day  Inspection  is  done,  enter  number  of  service  days  used  since  last  92  Service  Day  Insp. 


Were  all  air  brake  gauges  tested']' 

Were  steam  gauge  siphon  pipe<s)  cleaned'' 


INSPECTOR 


The  above  work  has  been  performed  and  the  report  is 
approved . 

OFFICER  IN  CHARGE 


INSPECTOR 
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Form  No.  2 

Date  of 
Inspection 


Daily  Locomotive  Inspection  Report 

Owner I,oconi>'t'\c  !nitials_ 

Operator 


Loco!riot;\c  No. 


Instructions:  Non-compl>ingi.onditions  shall  be  repaired  and  thi?  report  approved  before  locorTH);!\c  ■  returned  to  service.  This  report 
shall  be  filed  even  sf  no  non-complymg  conditions  arc  reported.  hov*.ever  it  doe^  not  ha\e  to  r>c  arr^ '>eJ  before  the  locomoiivc  ;-  returned 
to  service  if  no  non-complving  conditions  are  reponed  Locomotive.  uK'udini;  it^  le"  Jcr  an-.i  arri:rti-'^.,.:;iCes,  shall  be  ipspcctej  ca^;■"  day 
it  is  offered  for  use 


Repairs  needed: 


Repairs  done  by. 


CONDITION  OF  WATER  GLASSES: 


CONDITION  OF  GAIGE  COC  KS: 
LP psi 


CONDITION  OF  INJECTORS    PI  MPS: 

BOILER  SAFETY  VALVE       LIFTS  AT: 

SEATS  AT: psi 

CONDITION  OF  PISTON  ROD  AND  VALVX  STEM  PACKING, 


_P5I 


(  ONDmON  OF  AIR  f  OMPRE.S.'sOR: 
MAIN  RtSERV  OIR  PRESS.;    HP 


_psi, 


BRAKE  PIPE  PRESSl  RE: 


LOCOMOTFVE  BRAKE  PIPE  I  EAKA(,E:_ 

(  ONDfTlON  OF  BR.\KES 

(  ONDITION  OF  SANDERS  


Itn.  p<r  minutt 


Where  condition  is  called  for  enter 

Good  -  No  defects  which  could  be  discovered  by  a  reasonable  inspection 

Fair  -    Functioning  less  than  optimally  but  is  in  safe  and  suitable  condition,  and  not  ;r  \  lolatior 

Poor  -  Not  in  compliance. 

N/A  -  Not  applicable. 


■'•  t:-:c  -J 


Inspector's  signature: 


Occupation: 


The  above  work  has  been  performed,  except  as  noted,  and  the  report  is  approved 
by: 


Approved 

Note:  Additional  items  may  be  added  to  this  form  if  desired. 


Occupation 
Date 
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Form  No.  3 

Date  of 
Inspection 


Annual  Inspection  Report 


Owner 


Operator 


Locomotive  Initials 
Locomotive  No. 


li>mliiM:  Non-complying  conditioiu  itull  be  repaired  and  ihis  repon  approved  before  the  locofnotive  is  returned  to  service  Where  condition  is  called  for,  enter  either:  (I)  Good  -  No 
defects  which  could  be  discovered  by  a  reasonable  mspecrian  (2)  Fair  -  Functioning  less  than  optimally  but  safe  and  suitable  and  not  in  violation  of  the  regulations;  or  (3)  Poor  -  Not  in 
compliance  with  the  regulations  In  any  case  N/A  means  -  not  applicable 

Boiler  hydrostatically  tested  to psi,  at  a  water  temperature  of degrees  F. 

Was  boiler  washed? 


Were  water  gauge  and  valve  passages  cleaned '_ 
Were  gauge  cock  passages  cleaned'!' 


Were  steam  gauge  siphon  pipe(s)  cleaned? 
Were  steam  leaks  repaired? 


Were  all  washout  plugs  removed  and  inspected'^ 

Were  arch  tubes,  circulators,  siphons  and  water  bar  tubes 

cleaned  and  inspected'!' 

Thickness  of  arch  tubes 
Dry  pipe  thickness 


Were  tubular  water  glasses  renewed? 

Were  fusible  plugs  removed,  cleaned  &  inspected? 
Flexi  caps  removed  on  (date) 


,  Water  bar  tubes_ 

;Circulator  thickness 


Were  all  air  brake  gauges  tested?_ 

Main  reservoir  hydro psi, 

NDE  ,  Drilled 


hammer 


Were  water  column  passages  cleaned  and  mspected?_ 
Was  boiler  entered  and  inspected? 


Were  drilled  flexible  staybolt  telltale  holes  tested?_ 

Were  staybolts  hammer  tested'!' 

Were  all  broken  staybolts  replaced? 


Were  brake  cylinders  tested  for  leakage. 

Was  main  reservoir  tested  for  leakage. 

Were  air  compressor(s)  orifice  tested? 

Condition  of  driving  gear. 

Condition  of  nmning  gear. 


Were  longitudinal  lap  seams  inspected? 
Was  smoke  box  entered  and  inspected?_ 
Safety  relief  valves  pop  at psi 


_psi_ 


JJSl 


Were  injectors  tested  and  in  good  condition? 

Was  fecdwater  pump  tested  and  in  good  condition?_ 
Were  all  steam  gauges  tested'!' 


INSPECTOR 


INSPECTOR 


Condition  of  draft  system  and  draw  gear. 

Condition  of  spring/equalizing  system. 

Condition  of  brake  equipment. 

Condition  of  tender  running  gear. 


Was  tender  tank  entered  and  inspected? 


The  above  work  has  been  performed  and  the  report  is 

approved . 

OFFICER  IN  CHARGE 


Locomotive  Air  Brake  Cleaning,  Testing  and  Inspection  Record 


EQLIPMFNT 

SERVICE 
PERIOD 

Previous 
Inspection 

Current 

Annual 

Date 

Inspectioa 
Date 

Inspection 
Date 

Inspection 
Date 

Inspection 
Date 

Notes 

AIR  COMPRF.SSOR 
ORmCETEST 

n  unfiet  day 

AIR  GAUGES 

92  Mrvke  day 

MAIN  RESERVOm 
LEAKAGE 

92  lervice  day 

BRAKE  CYLINDER 
LEAKAGE 

92  aervice  day 

FILTERS 

Annul 
Inspection 

DIRT  COLLECTORS 

Annual 
Inspection 

MAIN  RESERVOIR 
HYDRO,  HAMMER,  NDE 

Annual 
Inspection 

BRAKE  VALVES 

368  fcnice  days 
or  second 
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FRA  Form  4 


LocomotiveNo 
Boiler  built  by: 
Owned  by: 


BOILER  SPECIFICATION  CARD 

;  BoilerNo .  Date  built 


Operated  by:_ 
Type  of  boiler: 


.  Dome,  where  located: 


BOILER  SURVEV  DATA 

Where  condition  is  called  for,  use:  New  -  New  material  at  the  time  of  the  boiler  survev,  Good  - 1  mie  or  no  wear  ana  or  corrosior,.  Fair 
Obvious  wear  and/or  corrosion. 


Material: 


Boiler  Shell  Sheets 

Type  of  Material  Carbon  Content  Condiiion 

(wroufht  iron,  cartwD  itcei.  or  alloy  tntS) 


1st  course  (front) 

2nd  course 

3rd  course 

Rivets 

a  a 

ill  be  attached  to  this  form. 

ID                               .ID 
ID                               .ID 
ID                               .ID 

When  courses  are  not  cylindrical 

na 

Measurements: 

Front  flue  sheet. 

Documentation  ol 

thickness 
thickness 
thickness 
thickness 

jlar  at  all  points' 

ittened,  state  locat 

how  material  was  determined  sh 

At  Seam           Thinnest 

a'a 

1st  course, 

2nd  course, 

3rd  course. 

, 

Is  boiler  shell  circi 

If  shell  is  fla 

> 

ion  and  amount 

give  ID  at  each  end 

Are  all  flattened  areas  of  shell  stayed  adequately  for  the  pressure  allowed  by  this  form 
Water  Space  at  Mud  Ring:  Sides ,  Front ,  Back 


Width  of  water  space  at  sides  of  fire  box  measured  at  center  line  of  boiler:  Front 


.  Back 


Firebox  sheets: 

Rear  flue  sheet 

Crown 

Sides 

Door 

Combustion  chamber 

Inside  throat 


Firebox  and  Wrapper  Sheets 

Thickness  Material 


C  onditiOR 


Wrapper  sheets: 

Throat 
Back  head 
Roof 
Sides 
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Dome  is  made  o( 

Middle  cylindrical  portion  -  ID_ 


Steam  Dome 

_pieces  uiot  including  seam  welts,  if  any).     Top  opening  diameter^ 
,   Openmg  m  boiler  shell,  longitudinally  - 


Dome  sheets:  Thickness 

Base  

Middle  cylindrical  portion  

Top  

Lid  

Boiler  shell  liner  for 

steam  dome  opening:  

Is  liner  part  of  longitudinal  seam'' 


Material 


Condition 


Arch  Tubes,  Flues,  Circulators,  Thermic  Siphons,  Water  Bar  Tubes,  Superheaters,  and  Dry  Pipe 
Arch  tubes:  OD  .  wall  thickness ;  number :  condition 


Flues: 

0D_ 
0D_ 
OD 


,  wall  thickness 
,  wall  thickness 
.  wall  thickness 


,  leng;th_ 
^  length 
J,  length 


;  number_ 
;  ntmiber_ 
;  number 


;  condition 
;  condition 
;  condition 


Circulators:  OD 


wall  thickness 


number 


;  condition_ 


Thermic  siphons:       number_ 

neck  OD 


plate  thickness 
neck  thickness 


;  condition_ 
;  condition 


Water  bar  tubes:  OD 


wall  thickness 


Superheater  units  directly  connected  to  boiler  with  no  intervening  valve: 

Type ,  Tube  OD .  wall  thickness ;  number_ 


;  condition 


Dry  pipe  subject  to  pressure: 

OD  .  wall  thickness 


_,  matenal_ 


;  condition_ 


Stay  Bolts,  Crown  Bar  Rivets,  and  Braces 

Stay  bolts: 

Smallest  crown  stay  diameter ,  avg.  spacmg  ^X ;  condition_ 

Smallest  stay  bolt  diameter 


,  avg.  spacmg 


;  condition_ 


Smallest  combustion  chamber  stay  bolt  dia 

avg.  spacing 

Mcaiurement  at  smsilcst  diameter 


;  condition 


Crown  bar  bolts  &  rivets: 

Roof  sheet  rivets,  smallest  dia. 

Roof  sheet  bolts,  smallest  dia. 

Crown  sheet  rivets,  smallest  dia. 
Crown  sheet  bolts,  smallest  dia._ 


_,  ave.  spacing^^ 
_,  ave.  spacing^ 


_;  condition_ 
;  condition_ 


.  ave  spacing_ 
,  a\ e  spacing_ 


_;  condition_ 
;condition_ 
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Braces: 

Number           Total  Area  Stayed 
Backhead 

Total  Cross  Sectional  Area  of  Braces 
Actual               Equivalent  Direct  Slav 

Throat  sheet 

From  tube  sheet 

Safen  \  alves, 
Safety  valves:             Total  number  of  safety  ■ 

Heating  Surface, 

valves  on  locomoti 

No  ■ 

and  (irate  Area 

i\'e 

lifacture 

i  on  the  other 

Valve  Size                   Manufacturer 

vaUes  of  this  ';ize  and  man 

Heating  Surface: 

Heating  surface,  as  part  of  a  circulating  system  m  contact  on  one  side  v,  ith  vsater  or  wet  steam  hcini: 
side  with  gas  or  refractory  being  cooled,  shall  be  measured  on  the  side  receivmg  heat 

Firebox  and  Combustion  Chamber                                                     square  feet 
Flue  Sheets  (less  flue  ID  areas)                                                             square  feet 

Heated  a!u 

Flues 

Circulators 

Arch  Tubes 

Thermic  Siphons 

Water  Bar  Tubes 

Superheaters  (front  end  throttle  only) 

Other 

square  feet 
square  feet 

square  feet 

square  feet 

square  feet 
square  feet 

square  feet 

square  feet 

md  Low  Water  Alarms 

number 

Total  Heating  Surface 
Grate  area:                      square  feet 

Water  Level  Indicator 

Height  oflowest  reading  of  gauge  glasses  above 

s,  Fusible  Plugs,  a 

:  crown  sheet: 
crown  sheet: 

Height  of  lowest  reading  of  gauge  cocks  above 
Is  boiler  equipped  with  fusible  plug(s)? 

Is  boiler  equipped  with  low  water  alarm(s)? 

number 
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Calculations 

Stay  bolt  stresses: 

Stay  bolt  under  greatest  load,  maximum  stress 

Location 


Crown  stay  under  greatest  load,  maximum  stress 
Location  _  


Combustion  chamber  stay  bolt  under  greatest  load,  maximum  stress 
Location 


_psi 


_psi 


J)S1 


Braces: 


Round  or  rectangular  brace  under  greatest  load,  maximum  stress 
L  ocation 

Gusset  brace  under  greatest  load,  maximum  stress 

Location 


J3S1 


_psi 


Boiler  shell  plate  tension: 

Greatest  tension  on  net  section  of  plate  in  longitudinal  seam 

Location  (course  fe) ;  Seam  Efficiency 


Boiler  plate  and  components,  minimum  thickness  required  @  tensile  strength 


Front  tube  sheet 
1  st  course  at  seam 
2nd  course  at  seam 
3rd  course  at  seam 
Roof  sheet 
Side  wrapper  sheets 
Back  head 
Throat  sheet 
Combustion  chamber 
Dome,  middle 
Arch  tubes 
Water  bar  tubes 
Dry  pipe 


_@_ 
_@- 
_@- 


'cL. 


Rear  flue  sheet 
1  st  course  not  at  seam 
2nd  course  not  at  seam 
3rd  course  not  at  seam 
Crown  sheet 
Firebox  side  sheets 
Door  sheet 
Inside  throat  sheet 
Dome,  top 
Dome,  base 
Dome,  lid 
Thermic  siphons 
Circiilators 


_@_ 

(a). 


_@_ 
_@_ 
_@_ 
_@_ 
_@_ 
_@- 


psi 


If  tensile  strength  used  is  greater  than  50,000  psi  for  ste*!  or  greater  than  45,000  psi  for  wrought  iron,  supporting  documentation 
must  be  furnished. 


Boiler  Steam  Generating  Capacity : 


The  following  may  be  used  as  a  guide  for  estimating  steaming  capacity : 
Pounds  of  Steam  Per  Hour  Per  Square  Foot  of  Heating  Surface 

Hand  fired  8  lbs.  per  hr. 

Stoker  fired  10  lbs.  per  hr. 

Oil,  gas  or  pulvenzed  fuel  fired  14  lbs.  per  hr. 


_pounds  per  hour 
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Record  of  Alterations 

Description  of  Alteration 


Dateof  Aheratwn 


62910      Federal  Register    X'-!    'vi    \o.  221 /Wednesday.  Novemhfr   17.   1999-  Rules  and  Regulations 

Record  of  Waivers 

Section  No. 
Waiver  No.      AfYected  Scope  and  Content  of  Waiver 


Calculations  done  bv 


Verified  by; 


Data  used  to  venfy  the  foregoing  specifications  is  current  and  accurate.  Based  upon  the  information  contained  in 

this  document  and  all  necessan.  calculations,  this  hoiier  of  Locomotive  (Initial  &  number) is  safe 

for  a  working  pressure  of psi. 


DatL 


Date 


Locomotive  Owner 


Locomotive  Operator 


Make  working  sketch  here  or  attach  drawing  of  longitudinal  and  circumferential  seams  used  in  shell  of  boiler, 
indicating  on  which  courses  used  and  give  calculated  efficiency  of  weakest  longitudinal  seam. 
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Form  No.  5 

Locomotive    Initial  and   No 

Locomoti^ 

e  Service  Day  F 

owned  by 

in  service  follow  me 

lecord 

and   operated 

te ' 

b 

T 
ti 

y 

was 

placed 

a  1472  Service  Dav  I 

ispectioron^'Jtartda 

his  locomotive  shall  not  be  operated  after  ( 
le  above  start  date,  whichever  comes  first. 

date) 

.  or 

t  shall  not  he  operated  after  n  haN 
be  due  tor  a  lA'^l  Service  Da\  Ir 

•A  ■..'t''    i^vc  frr\rty 

at  which  time  it  shal 

spectinr: 

\t»r 

i         •         ' 

1 

-1 f — — — , y 

:           i           1 

Serv  da>s  since  last  insp 

t 

i         1 

! 

Annual  Ditr 

■ 

]        1 

1                 '■ 

1                ■ 

Serv   days  since  last  msp 

[           1 

1 

I 

31  Service  D»y  Date 

1 

!     :     1     1 

-♦- 1 . 1 ) 

Serv  days  since  la.st  msp 

J                 .                  .                 ^.._     , , , , __^. ^ 

31  Service  Day  Date 

-t 1 1 i 

1            !      ^ 

Serv  days  since  last  insp 

i               i 

] i 1 1 1 1 1 

92  Service  Day  Date 

1 

Serv  days  since  last  msp 

t                       ? *                      * 

31  Service  Day  Date 

i            ' 

4 1 « i , 

Serv  days  since  last  insp 

!                          T — ' < 

1                 !                 '         s         ' 

31  Service  Day  Date 

i 

i         1        i        ^ 1 {        i 

!            :            i            .            !            ^ 

Serv  days  since  last  insp 

( 

! 

1 

* f 4 , 

i i 

92  Service  Day  Date 

Serv  days  since  last  insp 

* 

I 

r 

31  Service  Day  Date 

III' 
'           i 

1 

Serv  days  since  last  insp 

.          ,„.- 

31  Service  Day  Date 

1            1 

Serv  days  since  last  insp 

j 

' ! 

92  Service  Day  Date 

i                       '■ 

' 1 

1 

Serv  days  since  last  insp 

*                       t , 

1 
i            1 

^ ■ 

1 

31  Service  Day  Date 

f 

! 

j 

1 

Serv.  days  since  last  insp 

1 

\ 1 

i 

31  Service  Day  Date 

1 

i          i 

Serv.  days  since  last  insp 

j , 

Annual  Date 

t 

j 1 

TOTAL 

Ac 

'opyofthis  record  shall 

be  filet 

iwitht 

he  Reg 

ional  A 

dminis 

trator  i 

Si| 

ifler31 

p3ed_ 

Deceir 

beran 

d  prior 

to  31  J 

anuary 

of  t«C 

h  year. 

pfTic 

erinCharg 

c 
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FRA  Form  19 


Locomotive  Initials 


Owned  by 


Operated  by 


Date  work  completed 


Description  of  work: 


Report  of 
ALTERATION  D 


or 


Welded  or  Riveted  REPAIR  D 


locomotive  No. 


Boiler  No. 


Stress  Calculations: 


IC 

!nsp 

230 

14 
(a); 

Thi 

(1) 
(2) 

(b)  Faili 

(c> 

Insp 

230 

^5 

Nir 

(1) 
(2) 

ibi 

Insp 

230 

16 

iai 

An. 

Remarks: 


AtUch  drawings  used  in  the  repair  or  alteration  or  make  drawings  on  back  of  this  form. 

Work  done  by:       ? 

Certified  by:^ 


BILLING  CODE  4610-06-C 
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.•\ppendix  D  to  Part  230— Civil  Penalt>  Schedule 


Section 


Subpart  A — Genera! 

230,1 1     Repair  of  non-complying  conditions 

(a)  Failure  to  repair  non-complying  steam  locomotive  prior  to  use  in  service  

(bi  Failure  of  owner  and,  or  operator  to  approve  repairs  made  prior  to  use  of  steam  locomotive 
230  12     Movement  of  non-complying  steami  locomotive 
230,13     Daily  inspection, 

(a)  (b): 

(1)  Inspection  ovei-due        

(2)  Inspection  not  performed  by  qualified  person  

Inspection  report  not  made,  improperly  executed  or  not  retained   

Thirty-one  service  day  inspection. 


(Cl 

230,14 
(a) 


(1)  Inspection  overdue   

(2)  Inspection  not  performed  by  qualified 

(b)  Failure  to  notify  FRA  

(c) 

230  15 
laj. 


)e^son 


nspection  report  not  made,  improperly  executed,  not  property  filed 

Ninety-two  sen/ice  day  'nspection: 


not  properly  filled  out  ., 
not  property  displayed 


(1 )  Inspection  overdue  

(2)  Inspection  not  performed  Dy  qualified  person  

(b)  Inspection  report  not  made,  improperly  executed,  not  properly  filed  

230,16     Annua!  inspection: 
(a), 

(1)  inspection  overdue       

(2)  Inspection  not  performed  by  qualified  person  

(b)  Failure  to  notify  FRA  

(c)  Inspection  report  not  maae   improperiv  executed,  not  properly  filed  

230  17     One  thousand  four  hundred  seventv-twc  se'^ice  dav  'nsoection: 

laj, 

(1)  Inspection  overdue  

(2)  Inspection  not  performed  by  qualified  person  

(b)  Inspection  report  not  made,  improoerfy  executed,  not  properly  maintained,  not  properly  filed 

?30  18     Sen/ice  days 

la;  Sen/ice  day  record  not  available  for  inspection   

(b)  Failure  to  file  service  day  report  with  FRA  Regional  Admmistrato'  

(c)  Failure  to  complete  all  1,472  service  day  inspection  items  pnor  to  returning  retired  steam  locomotive  to 
service  

230  19     Posting  of  forms 

(a)  FRA  Form  No   1 

(1)  FRA  Form  No 

(2)  FRA  Form  No 

(b)  FRA  Form  No   3 

(1)  FRA  Form  No    3  not  properly  filled  out  

(2)  FRA  Form  No   3  not  properly  displayed  

230,20     Alteration  and  repair  reports 

(a)  Alterations 

(1)  Failure  to  property  file  FRA  Form  No   19  with  FRA  Regiona:  Administrator 

(2)  FRA  Form  No,  19  not  property  filled  out    

f3)  FRA  Form  No,  19  not  property  maintained  

(b)  Repairs  to  unstayed  portions  of  the  boiler 

(1)  FRA  Form  No    19  not  property  filled  out      

(2)  FRA  Form  No    i9  not  properly  maintained  

(c)  Repairs  to  stayed  portions  of  the  boiier 

(1)  FRA  Form  No    19  not  properly  filled  out       

(2)  FRA  Form  No   19  not  property  maintained  

230  21     Failure  to  property  document  steam:  locomotive  r^umber  Change    

Subpart  B — Boilers  and  Appurtenances 

230  22     Failure  to  propeny  report  accident  resulting  fromi  failure  of  steam  locomot've 

thereof    

230  23     Responsibility  for  general  construction  and  safe  working  pressure: 

(a)  Failure  fo  property  establish  safe  working  pressure  for  steam  locomotive  boiler 

(b)  Placing  steam  locomotive  m  service  before  safe  working  pressure  tor  boiler  has  bee 
230  24     Maximum  allowable  stress  values  on  boiier  components 

(a)  Use  of  matenais  not  of  sufficient  tensile  strength  

(b)  Use  of  a  safety  factor  value  of  less  than  4  when  using  the  code  of  origma'  construction  in  boiler  calcula- 
tions      

230,25     Maximum  allowable  stresses  on  stays  and  braces 

(a)  Exceeding  allowable  stress  values  on  fire  box  and,or  combustion  chamber  

(b)  Exceeding  allowable  stress  values  on  round,  rectangular  or  gusset  braces     

230,29     Inspection  and  repair 


:oiier  or  part  or  appurtenance 


established 


Violation 


$1,000 
1,000 


1,500 
1,000 
1,000 


1,500 

1,000 
1,000 


1,500 
1,000 
1,000 


1,500 
1,000 
1,000 
1,000 


1,500 
1.250 
1,000 

1.000 
1,000 

1,500 


1,500 


Willful 
violation 


$2,500 

1,500 

V) 


3,000 
1,500 
1,500 


3.000 

1.500 
1,500 


3,000 
1,500 
1,500 


3.000 
1.500 
1.500 
1,500 


3.000 
2.000 
1.500 

1,500 
1,500 

3,000 


1,000 
1,000 

1,500 
1.500 

1,000 
1,000 

1,500 

1.500 

1.000 
1,000 
1,000 

1,500 
1,500 
1,500 

1,000 
1,000 

1.500 
1.500 

1.000 
1.000 
1,000 

1.500 
1,500 
1,500 

2,500 


5,000 
5,000 

10,000 
10,000 

1,000 

2,000 

2,000 

4.000 

1,000 
1,000 

2.000 
2,000 

62914      Federal  Register    Vol.  64.  No.  221 /Wednesday,  November  17.  1999/RuIps  and  Regulations 


Section 


Violation 


Willful 
violation 


3,000 
5.000 

4,000 

4,000 
4.000 


3,000 
3,000 
2,000 

3,000 
3,000 


3,000 
3.000 


3,000 
3,000 


3,000 
3,000 
2,000 
2,000 

3,000 

3,000 
3,000 
2,000 

2,000 
2,000 
2,000 

3,000 

3,000 

3.000 
3,000 

2,000 
2,000 

2.000 
2,000 
2.000 

2,000 

4,000 

2.000 
2,000 
2,000 
1,500 

1,500 

5,000 
6.000 

5.000 


(a): 


(b): 


230  30 

230  31 

la) 


(1)  Failure  of  owner  and/or  operator  to  inspect  and  repair  any  steam  locomotive  boiler  and  or  appur- 
tenance under  control  thereof  

(2)  Failure  to  remove  steam  locomotive  from  service  wtien  considered  necessary  to  do  so 

(1)  Failure  of  perform  repairs  in  accordance  witti  accepted  industry  standards    

(2)  Owner  and/or  operator  returning  steam  locomotive  boiler  and/or  appurtenances  to  service  before  ttiey 
are  in  good  condition  and  safe  and  suitable  for  service  

Lapiomt  seam  boilers.  Failure  to  properly  Inspect 

Flues  to  be  removed: 


(1)  Failure  to  remove  all  flues  wfien  inspecting  boiler 

(2)  Failure  to  enter  boiler  and  clean  and  inspect 

(b)  Failure  to  remove  superheater  flues  when  deemed  necessary  to  do  so 

230  32     Time  and  method  of  inspection: 

lai  Failure  to  perform  1,472  service  day  inspection  when  required  to  do  so 

(b)  Failure  to  properly  inspect  boiler  during  1,472  service  day  Inspection  

230  33    Welded  repairs  and  alterations: 

(a,i  Failure  to  obtam  permission  before  welding  on  unstayed  portions  of  boiler  containing  alloy  or  cartxsn  steel 

with  carbon  content  over  ,25  percent  carbon  

(b)  Failure  to  perform  welding  on  unstayed  portions  of  trailer  containing  carbon  steel  not  exceeding  ,25  percent 
carbon  m  accordance  with  a  nationally  accepted  standard  for  boiler  repairs  

(c): 

(1)  Failure  to  submit  wntlen  request  for  approval  before  performing  weld  buildup  on  wasted  areas  of 
unstayed  boiler  surfaces  that  exceed  100  square  Inches  or  the  smaller  of  25  percent  of  minimum  re- 
quired wall  thickness  or  Va  inch  

(2)  Repairing  wasted  sheets  

230  34    Riveted  repairs  and  alterations: 

(3!  Failure  to  obtain  approval  before  making  riveted  alterations  on  unstayed  portions  of  the  boiler:  failure  to  do 
riveting  m  accordance  with  established  railroad  practices  or  accepted  national  standards  tor  boiler  repairs  .,., 

(b)  Failure  to  perform  riveted  repairs  on  unstayed  boiler  portions  in  accordance  with  established  railroad  prac- 
tices or  accepted  national  standards  for  boiler  repairs  

(c)  Failure  to  perform  riveted  repairs  on  stayed  txxler  portions  in  accordance  with  established  railroad  practices 
or  accepted  national  standards  for  boiler  repairs 

230  35    Failure  to  raise  temperature  of  steam  locomotive  boiler  to  70  degrees  F.  before  applying  hydrostatic  pres- 
sure to  the  boiler 

230  36     Hydrostatic  testing  of  boilers: 

(a)  Failure  to  perform  hydrostatic  test  of  boiler  as  required  

(b)  Failure  to  properly  perform  hydrostatic  test 

(c)  Failure  to  properly  inspect  boiler  after  conducting  hydrostatic  test  above  MAWP  

230  37  Failure  to  perform  proper  steam  test  or  inspection  of  boiler  after  completion  of  repair  or  alteration  to  boiler  .. 
230  38    Telltale  holes 

(a)  Failure  to  have  telltale  holes  as  required  in  staybolts 

(b)  Failure  to  have  proper  telltale  holes  in  reduced  body  staybolts  

(c)  Failure  to  keep  telltales  holes  when  so  required 

230  39     Broken  staybolts 

lai  Boiler  in  service  with  excess  number  of  broken  staytx)lts  

(bi  Failure  to  replace  staybolts  when  required  to  do  so;  to  property  replace  staybolts  when  so  required;  to  in- 
spect adiacent  staybolts  when  replacing  broken  staybolts  

(c)  Failure  to  count  leaking  plugged,  or  missing  telltale  holes  as  broken  staybolts  

(d)  Closing  telltale  holes  by  prohibited  means  

230  40     Time  and  method  of  staybolt  testing: 

lai  Failure  to  hammer  test  staybolts  when  so  required  t 

(b)  Failure  to  properly  hammer  test  staybolts  : 

230  41     Flexible  staybolts  with  caps 

(a)  Failure  to  inspect  flexible  staybolts  as  required  

(b)  Failure  to  replace  broken  flexible  staybolts;  failure  to  close  inner  ends  of  telltale  holes  as  required    

(c)  Failure  to  report  removal  of  flexible  staybolts  caps  and  other  tests  on  FRA  Form  No  3  when  so  required  .... 

(d)  Failure  to  remove  staybolt  caps  or  othenwise  test  when  FRA  inspector  or  steam  locomotive  owner  and/or 
operator  consider  it  necessary  to  do  so  

230-42     Failure  to  have  accurate  boiler  steam  gauge  where  engine  crew  can  conveniently  read  

230  43    Failure  to  have  gauge  siphon  of  proper  capacity  on  steam  gauge  supply  pipe:  failure  to  properly  clean, 

maintain  the  steam  gauge  supply  pipe 

230  44    Failure  to  test  steam  gauge  when  so  required 

230  45     Failure  to  properly  test  and/or  set  steam  gauge  

230  46    Failure  to  attach  to  boiler  backhead  metal  badge  plate  showing  allowable  steam  pressure  

230  47     Boiler  Number 

la)  (b)  (c)  Failure  to  stamp  builder  s  number  on  boiler  when  number  is  known  

230  48     Number  and  capacity  of  safety  relief  valves: 

(a)  Failure  to  equip  steam  locomotive  boiler  with  proper  safety  relief  valves     

lb)  Failure  to  provide  additional  safety  relief  valve  capacity  when  so  required  

230  49     Setting  of  safety  relief  valves 

(a)  Safety  relief  vaiveisi  set  and/or  adjusted  by  person  not  competent  to  do  so 


1,500 
2,500 

2.000 

2,000 

2,000 


1,500 
1,500 

1,000 

1,500 
1,500 


1,500 
1,500 


1,500 
1,500 


1,500 

1,500 

1,000 

1,000 

1,500 
1,500 
1,500 
1,000 

1,000 
1,000 
1,000 

1,500 

1,500 
1,500 
1,500 

1,000 
1,000 

1,000 
1,000 
1,000 

1,000 
2,000 

1,000 
1,000 
1,000 
1,000 

1,000 

2,500 
3,000 

2,500 
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(b)  Safety  relief  valve(s)  not  set  to  open  at  prescribed  pressure(s) 

(c)  Safety  relief  valve(s)  not  properly  set  

(d)  Set  pressure  of  lowest  safety  relief  valve  not  properly  indicated 

230  50     Failure  to  test  and  ad|ust  safety  relief  valves  when  required  to  do  so  

230  51     Failure  to  equip  steam  locomotive  boiler  witti  at  least  2  properly  installed  water  glasses  

230.52     Failure  to  properly  equip  water  glasses  

230  53    Failure  to  properly  clean  water  glass  valves  and/or  gauge  cocks  when  required  to  do  so 

230  54     Testing  and  maintenance. 

(a)  Failure  to  property  test  wafer  glasses  and/or  gauge  cocks  

(b)  Failure  to  properly  maintain  gauge  cocks,  water  column  drain  valves,  and/or  water  glass  valves 

230.55  Tubular  type  water  and  lubricator  glasses  and  shields; 

(a)  Failure  to  renew  tubular  type  water  glasses  as  required  

(b)  Failure  to  properly  shield  tubular  water  glasses  and/or  lubricator  glasses 

(c)  Failure  to  propeny  locate  andor  maintain  water  glasses  and/or  water  glass  shields  

230.56  Failure  to  equip  water  glass  with  suitable  lamp 

230.57  Injectors  and  feedwater  pumps 

(a)  Failure  to  equip  steam  locomotive  wth  proper  means  for  delivering  water  to  the  boiler  

(b)  Failure  to  properly  test  and.or  maintain  injectors,  feedwater  pumps,  boiler  checks,  delivery  pipes,  feed 
water  pipes  tank  hose  tank  valves  

(c)  Failure  to  properly  Drace  injectors,  feedwater  pumps,  and/or  associated  piping 

230  58     Flue  plugs 

lai  Plugging  flue  plugs  when  not  otherwise  permitted 

(bi  Improperly  plugging  flue  plugs,  when  otherwise  permitted  

230  59    Failure  to  remove  and  properly  clean  fusible  boiler  plugs  when  required  to  do  so;  failure  to  properly  note 

removal  

230  60  Time  of  washing: 

(a)  Failure  to  thoroughly  wash  boiler  when  required  to  do  so  

(b)  Failure  to  remove  washout  plugs,  arch  tube  plugs,  thermic  siphon  plugs,  circulator  plugs,  water  bar  plugs 
when  washing  locomotive  boiler    

(c)  Failure  to  examine  and  or  properly  maintain  washout  plugs  washout  plug  sleeves,  threaded  openings  

(d)  Failure  to  clean  fusible  plugs  when  required  to  do  so  

230.61     Arch  tubes,  water  bar  tubes,  circulators  and  thermic  siphons: 

(a)  Failure  to  clean,  wash,  inspect  arch  tubes,  water  bar  tubes,  circulators  and  thermic  siphons  as  required  

(b)  Failure  to  renew  arch  tubes,  water  bar  tubes;  failure  to  repair  or  renew  circulators,  thermic  siphons  when 
required  

ic)  Failure  to  properly  inspect  and/or  replace  as  necessary  arch  tubes,  water  bar  tubes,  circulators  

230  62     Failure  to  properly  inspect  and  or  repair  or  replace  as  necessaw  dry  pipes  subject  to  pressure 

230  63     Failure  to  properly  inspect  smoke  box,  steam  pipes,  pressure  parts  when  required  to  do  so  

230  64     Failure  to  remove  from  service  steam  locomotive  boiler  leaking  under  lagging  from  condition  which  may 

reduce  safety  and  or  repar  the  boiler  befce  returning  to  service  

230  65     Failure  to  keep  steam  locomotive  Doiler,  piping,  appurtenances  m  repair  so  steam  does  not  obscure  vision 
230  66    Failure  to  properly  oversee  general  design,  construction,  maintenance  of  steam  locomotive(s)  and  ten- 

aer(s)  

230  67  Failure  to  ensure  all  steam  locomotives  and  tenders"  are  properly  inspected  and  repaired  and/or  all  defects 
are  properly  repaired  and  steam  locomotive  and/or  tender  are  in  good  condition,  safe  and  suitable  for  service  be- 
fore being  returned  to  service  

230  68    Failure  to  equip  steam  locomotive  that  operates  in  excess  of  20  miles  per  fiour  over  the  general  system 

with  speed  indicator  maintained  to  ensure  accurate  functioning   

230  69    Failure  to  equip  steam  locomotive  with  properly  supported  ash  pan  with  operating  mechanism  that  may  be 

safely  operated  and  securely  closed    .-. 

230  70     Safe  condition: 

(ai  Failure  to  perform  proper  pre-departure  inspection  when  so  required  

(b)  Failure  to  properly  equip  steam  locomotive  with  brake  pipe  valve  clearly  identified  as  "Emergency  Brake 
Valve'     

230.71  Orifice  testing  of  air  compressors: 
(a)(b): 

Failure  to  properly  test  and  or  maintain  air  compressor(s)  capacity  

230.72  Testing  mam  resen^^oirs 

(a)  Failure  to  properly  test  mam  resen^oir(s)  when  required  

(b)  Impermissibly  or  improperly  dniling  mam  reservoir  

(c)  Impenriissibly  using  NDE  method  to  measure  wall  thickness  of  main  reservoir  

(d)  Failure  to  use  appropnate  method  of  NDE  testing  of  wall  thickness  of  welded  or  riveted  longitudinal  lap 
seam  mam  resen^oiris).  failure  to  withdraw  mam  reservoir(s)  from  service  when  testing  reveals  insufficient 
wall  thickness  

230.73  Air  gauges: 

(a)  Failure  to  equip  steam  locomotive  with  properly  located  air  gauge(s)  that  are  no  more  than  3  psi  in  error  .... 

(b)  Failure  to  test  air  gaugeist  when  so  required  

(c)  Failure  to  properly  test  air  gauge(s)  

230  74    Failure  to  properly  clean  and/or  test  all  air  brake  valves,  related  drt  collectors,  fitters  when  required  to  do 

so 

230  75  Failure  to  prooerly  stencil  or  display  date  of  testing  and  cleaning  and  initials  of  shop  or  station  perfonning 

work  

230-76     Piston  travel: 


Violation 


Willful 
violation 


2,500 
3,000 
1,000 
1,500  i 
1,000  I 
2,000  I 
1.000 

1.000 
1.500 

1.000 
1.000 
1,000 
1,000 

3,000 

2,500 
1,000 

1,000 
1.000 

1.500 

1.000 

1.500 
1,500 
1.500 

1,000 

1.500 
1,500 
2,500 
1,500 

1.500 
1.000 

1.000 


1,000 

1,000 
1,000 
1,000 


1.500 

1,000 
1.000 
1,000 

1.000 

1.000 


5.000 
6,000 
2,000 
3,000 
2,000 
4.000 
2,000 

2.000 
3.000 

2,000 
2,000 
2,000 
2,000 

6,000 

5,000 
2.000 

2.000 
2.000 

3,000 

2,000 

3,000 
3.000 
3.000 

2.000 

3,000 
3,000 
5.000 
3.000 

3,000 
2,000 

2,000 


2.500 

5.000 

1.000 

1,500 

1.000 

2.000 

1.000 

2.000 

1,000 

2.000 

2,000 

2.000 
2.000 
2,000 


3.000 

1,500 
1,500 
1.500 

1,500 

1,500 
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(a) 

lb) 

230  ^l- 

(3! 

230  78 


(b) 
(c) 


230  79 


Insufficient  minimum  piston  travel  

Excessive  piston  travel  wlien  steam  locomotive  is  stationary  

Foundation  brake  gear: 

Failure  to  properly  maintain  foundation  brake  gear  

Foundation  brake  gear  less  than  2.5  incties  above  rail  

Leakage 

(1)  Failure  to  test  for  leakage  from  main  reservoir  or  related  piping  as  required 

(2)  Failure  to  repair  excessive  leakage  from  main  reservoir  or  related  piping  leakage 
Failure  to  test  for  brake  cylinder  as  required  


220  30 

(a) 

(b) 

(c) 

230  81 

(ai 

(b) 

230  82 

(a) 

(b) 

ICI 

230  83 

230  84 


230  85 

(a) 

(b) 

230  86 

lai 

;b) 

(C) 

23087 

230  88 

230  89 

(a) 

(b) 

(c) 

230  90 

(ai 

tbi 

(C) 

(d) 

(e) 

23091 

230  92 

230  93 

ia) 

ibi 

230  94 

230  95 

230  96 

(a) 

ibi 

(d) 

'ei 

(t) 

230  9T 


(1)  Failure  to  test  for  leakage  from  steam  locomotive  brake  pipe  as  required  

(2)  Failure  to  repair  excessive  brake  pipe  leakage 

Tram  signal  system 

1 1 1  Failure  to  test  the  tram  signal  system  or  other  form  of  on-board  communication  as  required  

i2)  Failure  to  repair  train  signal  system  or  other  on-board  communication  vi/hen  not  safe  or  suitable  for 
service       

Cabs 

Steam  locomotive  cab  not  safe  and  suitable  for  service  

Steam  pipes  Construction,  attachment 

Oil-burning  steam  iocomotive,  cab-enclosed  

Cab  aprons 

Cab  apron,  general  provisions 

Cab  apron   insufficient  width  

Fire  doors 

Safe  and  suitaDie  for  service,  general  provisions  

Construction  and  maintenance  of  mechanically  operated  fire  doors  

Construction  and  maintenance  of  hand-operated  fire  doors  

Cylinder  cocks 

(1)  Failure  to  properly  equip  with  cylinder  cocks  

(2)  Failure  to  oroperiy  maintain  cylinder  cocks 

Sanders 

( 1 )  Inoperable  sanders  

i2i  Failure  to  test  sanders : 

Audible  warning  devices; 

General  provisions        

Sound  ievei  measurements.  Failure  to  properly  take 

Required  iHummation, 

General  D''ovisions  

Dimming  device  Failure  to  property  equip  with  

Multiple  locomotives,  Failure  of  lead  locomotive  to  display  headlight 

Cab  lights   Failure  to  properly  equip  with  

Throttles  Failure  to  properly  maintain,  equip  

Reverse  gear 

General  orovisons  

Air-operated  power  reverse  gear 

Power  reverse  gear  reservoirs 

Draw  gear  and  draft  systems: 

Maintenance  and  testing 

Safety  bars  and  chains,  general  

Safety  bars  and  chains,  minimum  length  

Lost  motion  between  steam  locomotive  and  tender 

Spring  buffers  Improper  application,  compression  

Chafing  irons   Improper  application,  maintenance  

Draw  gear  draft  systems:  Improperly  maintained,  fastened  

Pistons  and  piston  rods: 

Failure  to  properly  inspect,  maintain,  renew  

Fasteners  Failure  to  keep  tight  properly  equip 

Crossheads  Improperly  maintained,  excess  clearance  

Guides  Failure  to  securely  fasten,  properly  maintain  

Mam,  Side,  valve  motion  rods 

General   

Repairs 

(1)  Failure  to  make  in  accordance  with  accepted  national  standard 

(2)  Failure  to  submit  wntten  request  for  approval  prior  to  welding 

(c)  Bearings  and  bushings  

Rod  side  motion  Excessive  motion  

Oil  grease  cups  Failure  to  securely  fasten,  properly  equip 

Mam  rod  beanngs 

(1)  excessive  bore 

(2)  excessive  ost  motion  

Side  rod  bearings,  excessive  bore  

CranK  Dins 


Violation 


1,000 
1.000 

1,000 
1,000 


1,000 
1,000 
1,000 

1,000 
1.000 

1,000 

1,000 

1,000 
1,000 
1,000 

1,000 
1,000 

1,000 
1,000 
1,000 

1,000 
1,000 

1,000 

1,000 

1  000 
1,000 

1,000 
1,000 

1  000 
1,000 
1,000 

1,000 

1,000 
1,000 

1,000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

1,000 
1,000 
1,000 
1,000 

1,000 


Willful 
violation 


1,500 
2,000 

2,000 

2,000 


1,500 
2.000 

1  500 

2,000 
2,000 

1,500 

1,500 

2,000 
2,000 

1,500 

1  500 
1.500 

2,000 

2  000 
2,000 

1,500 
1,500 

1,500 
1,500 


500 
,500 


1,500 
1,500 

1  500 
2,000 
2,000 

2  000 
2,000 
2,000 

V500 
1  500 
1,500 
1 ,500 
1,500 
1,500 
1  500 

2,000 
2.000 
2,000 
2,000 

2.000 


1,000 

2,000 

1.000 

2,000 

1  000 

1,500 

1  000 

1,500 

1.000 

1.500 

1,000 

1.500 

1,000 

1,500 

1,000 

1,500 
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Violation 


Willful 
violation 


(a)  General  provisions  

(b)  Maintenance:  Failure  to  maintain  in  safe,  suitable  condition  

230.98  Driving,  trailing,  engine  truck  axles: 

(a)  Condemning  defects  

(b)  Journal  diameter;  Failure  to  stamp  on  end  of  axle  

230.99  Tender  truck  axle:  Insufficient  diameter 

230.100  Defects  in  tender  truck  axles  and  loumals: 

(a)  Tender  truck  axle  condemning  defects  ,. 

(b)  Te-^aer  truck  lournal  condemning  defects  

230  101     Steam  iocomotive  dnving  lournai  boxes 

(a)  Driving  |ourna!  boxes  Failure  to  properly  maintain  

(b)  BroKen  bearings:  Failure  to  renew  

(c)  Loose  bearings:  Failure  to  repair  or  renew  

230  10?     Tender  piam  bearing  joumal  boxes:  Failure  to  repair  

230  103    Tender  roller  bearing  journal  boxes:  Failure  to  properly  maintain  

230  '04     Driving  oox  shoes  and  wedges:  Failure  to  properly  maintain  

230,105     Lateral  motion: 

(a)  Condemning  limits:  Total  lateral  motion  In  excess  of 

(b)  Limits  exceeded  failure  to  demonstrate  conditions  require  additional  lateral  motion  

(c)  Interferes  with  other  parts  of  steam  locomotive  

230  106     Steam  locomotive  frame 

lai  Failure  to  properly  inspect  and  or  maintain  

(b)  Broken  frames,  not  properly  patched  or  secured  

230  107     Tender  frame  and  body 

iai  Failure  to  properly  maintain        

(b)  Heigfit  difference  between  tender  deck  and  steam  locomotive  cab  floor  or  deck  excessive 

(c)  Gangway  minimum  widtti  excessive  

(d)  Tende- frame  condemning  defects  

230.108     Steam  iocomotive  leading  and  trailing  tnjcks:  - 

(a)  Failure  to  properly  maintain  

(b)  Safety  cham   suitable  safety  chain  not  provided 

(c)  Insufficient  truck  clearance   

230  109     Tender  trucks 

(a): 

(1  i  Tenaer  truck  'rames  

(2)  Tender  truck  center  plate  

(b)  Tender  truck  bolsters  Failure  to  properly  maintain 

(c)  Condemning  defects  springs  and/or  spring  rigging  

(d)  Truck  securing  arrangement  Not  properly  maintained 

(e)  Side  beanngs,  tr-jck  centering  devices 

(f)  Friction  side  beanngs   Run  m  contact  

(g): 

(1)  Side  beanngs,  failure  to  equip  rear  trucks  with 

(2)  Insufficient  clearance  of  

230  110     Pilots: 

^a)  General  provisions  

(b)  Clearance  insufficient  or  excessive  

230.111      Spring  nggmg 

(a)  Arrangement  of  springs  ana  equalizers 

!b)  Spring  or  spring  rigging  conoemning  defects  

230  112    Wheels  and  tires 

(a)  Improperly  Mountec  excess  variance  in  axle  diameter 

(b)  Out  of  gage 

(c)  Flange  distance  vanance   excessive  

(d)  Tire  thickness   insufficient 

(e)  Tire  width   insufficient  

230  '  13    Wheels  and  tire  defects: 

(1)  Failure  to  repair   

(2)  Welding  on,  except  as  cther/^'se  covided  for  

(a)  Cracks  or  breaks  m 

(b)  Flat  spots 

(c)  Chipped  flange  

(d)  Broken  rim  

(e)  Shelled-out  spots  

(f)  Seams  

(g)  Worn  flanges,  excessive  wear 

(h)  Worn  treads  excessive  wear  .". 

(i)  Flange  height,  insufficient  c  excessi-e  

(j)  Rim  thickness  insufficient   

(k)  Wheel  diameter,  excessive  variance  

230  114     Wheel  centers 

ia,i  Filling  Clocks  and  shims 

(bi  Wheel  center  condemning  limits  failure  to  repair  


1.000 
1.000 

1,000 

750 

1,000 

1.000 
1.000 

1,000 
1,000 
1,000 
1,000 
1,000 
1,000 

1,000 
1.000 
1,000 

1.000 
2,500 

1,000 
1,000 
1,000 
1,500 

1.000 
1,000 
1.000 


1,000 
1,000 
1,500 
1,000 
1,000 
1,000 
1,000 

1,000 
1,000 

1,000 
1,000 

1.000 
1.000 

1,500 
1,000 
1,000 
1,000 
1,000 

1,000 

1,500 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000 

1,000  ' 

1,000 

1,000 

1,000 
1,000 


2.000 
2.000 

2.000 
1.000 
2,000 

2.000 
2,000 

2,000 
2,000 
2.000 
1,500 
1,500 
1.500 

1.500 
1.500 
1,500 

2,000 
5,000 

1,500 
1,500 
1,500 
3,000 

1,500 
1.500 
2,000 


2.000 
2,000 
3,000 
2.000 
1.500 
2,000 
2,000 

2.000 
2.000 

1,500 
1,500 

2,000 
2,000 

3.000 
2.000 
2.000 
2,000 
2.000 

2,000 
3.000 
2,000 
2.000 
2,000 
2,000 
2,000 
2,000 
2,000 
2.000 
2.000 
2,000 
2,000 
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2.000 
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Section 


ViOiaiion 


Willful 
violation 


(c)  Wheel  center  repairs 

(d)  Counterbalance  maintenance 

?30  1  '5     Feed  water  tanks; 

,ai  General  provisions  

:bi  Inspection  frequency,  failure  to  inspect  as  required 

ici  Top  of  tender  improperlv  rnaintained  and/or  equipped  .... 
230  ^^6     Oil  tar^Ks 

\^j  Failure  to  properly  maintain  

(2)  Failure  to  equip  with  complying  safety  cut-off  device 


1,000 
1,000 

1,000 
1,000 
1,000 

2,500 

5,000 


2,000 
2,000 

2,000 
1,500 
1,500 

5,000 
7,500 


'  Failure  to  observe  any  condition  for  movement  set  forth  in  §230.12  will  deprive  ttie  railroad  of  the  benefit  of  the  movement-fo'--repair  provision 
and  make  the  railroad  and  any  responsible  individuals  liable  for  penalty  under  the  particular  regulatory  section(s)  concerning  the  substantive  de- 
fect(s)  prese'~.t  on  the  locomotive  at  the  time  of  movement.  Failure  to  comply  with  §230.12  wi^'  result  -n  the  lapse  of  any  affected  waiver 


Issued  in  VVrishington,  D.C.  on  September 

Jolene  M.  Molitoris. 

Admini^tratur 
FR  Do(    99-28610  Filed  11-16-99;  8:45  am] 

WLUNG  CODE  *610-0e-P 
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Part  IV 

Department  of 
Education 

English  Literacy  and  Civics  Education 
Demonstration  Grants:  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1999  Funds;  Notice 
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DEPARTMENT  OF  EDUCATION 

(CFDA  No.  84.191] 

English  Literacy  and  Civics  Education 
Demonstration  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1999  Funds 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  these  grants  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  needed  to 
apply  for  a  grant  under  this  competition. 
These  grants  are  authorized  by  Title  II, 
section  243  of  the  Workforce  Investment  Act 
of  1998  (20  U.S. C.  9253). 

Purpose  of  program:  The  purpose  of 
the  English  Literacy  (EL)  and  Civics 
Education  (EL/Civics  education) 
program  is  to  .support  projects  that 
dpmunstratp  effective  practices  in 
providing,  and  increasing  access  to. 
English  literacy  programs  linked  to 
civics  education. 

Elij^iblp  applicants:  Postsecondary 
educational  institutions,  and  public  or 
private  organizations  and  agencies  are 
eligible  to  receive  grants  under  this 
program,  A  group  of  eligible  entities, 
such  as  a  consortium,  is  also  eligible  to 
receive  a  grant  if  the  group  follows  the 
procedures  for  group  applications  in  34 
CFR  7.5.127-129  of  EUCiAR. 

Deadhnp  for  transmittal  of 
Applications  January  18,  2000. 

Note:  See  information  on  Technical 
Assistance  Workshops  under 
"Supplementary  Information." 

Deadline  for  Intergovernmental 
Rpvipw  March  16.  2000. 

Estimated  Available  Funds: 
57,000,000. 

Note:  1  he  Secretary  intends  to  reserve  up 
to  $2U0.000  from  these  funds  for  technical 
assistance  and  evaluation  activities. 

Estimated  Range  of  Awards: 
,S180.00Q-S.i50,000  each  year. 

Estimated  Average  Size  of  Awards: 
$265,000. 

Estimated  Number  of  Awards:  20  to 
25. 

Project  Period:  Up  to  36  months. 

Please  note  that  applicants  for  multi- 
vear  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  recjuested.  The  Department 
will  determine  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Note:  The  Department  of  Education  is  not 
tiound  by  any  estimates  in  this  notice. 

Page  Limits:  The  application  narrative 
IS  where  an  applicant  addresses  the 
selection  criteria  that  are  used  by 
reviewers  in  evaluating  the  application. 


An  applicant  must  limit  the  application 
narrative  to  the  equivalent  of  not  more 
than  30  double-spaced  pages,  or  40 
double-spaced  pages  for  a  group 
application.  Information  concerning  the 
standards  for  page  size  and  text  is  found 
in  the  Instructions  for  the  Application 
Narrative  in  the  Appendix  to  this  notice. 
Applicants  should  note  that  if  an 
application  narrative  exceeds  these  page 
limits,  the  application  will  not  be 
reviewed. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79.  80.  81,  82,  85, 
and  86. 

SUPPLEMENTARY  INFORMATION:  To 
become  full  participants  in  American 
life  and  to  be  successful  as  workers, 
parents  and  family  members,  and 
citizens,  adults  in  the  United  States 
must  be  able  to  read  and  communicate 
in  English.  Evidence  indicates  that 
individuals  with  limited  English 
proficiency  are  eager  to  learn  English 
and  the  other  skills  needed  to  succeed 
in  U.S.  society.  English  literacy 
instruction  is  the  fastest  growing 
component  of  adult  education,  with 
eru-olhnent  in  English  literacy  classes 
having  increased  105  percent  over  the 
past  10  years. 

In  addition  to  learning  English,  to 
participate  fully  in  American  life. 
individuals  must  be  able  to  understand 
and  navigate  governmental,  educational. 
and  workplace  systems  and  key 
American  institutions,  such  as  banking 
and  health  care.  The  increasing  number 
of  individuals  seeking  citizenship  has 
stimulated  growth  and  interest  in 
citizenship  preparation  classes.  Many 
adults  with  limited  proficiency  in 
English,  including  migrant  adults,  have 
never  attended  high  school  in  the 
United  States  and  therefore  have  limited 
or  no  institutional  civics  education 
experience.  The  General  Accounting 
Office  estimates  that  high  school 
dropout  rates  among  migrant  and 
seasonal  farm  workers  range  from  45  to 
90  percent.  Additionally,  the  U.S. 
Department  of  Education's  Office  of 
Migrant  Education  reports  that  an 
increasing  proportion  of  migrant 
workers  are  Hispanic,  and,  according  to 
the  National  Center  for  Education 
Statistics,  in  1997  the  Hispanic 
population  had  the  highest  high  school 
dropout  rate  of  25  percent. 

The  growing  demand  for  English 
literacy  and  civics  education  programs 
and  services  surpasses  the  availability  of 
instruction.  Some  States  have  long 
waiting  lists  for  these  programs,  and 
others  simply  turn  away  learners 
because  there  are  no  available  classes. 


The  demand  for  English  literacy 
programs  can  be  attributed  in  part  to 
immigration  and  welfare  reform  efforts. 
Citizenship  naturalizations  have 
reached  record  highs,  and  applicants  for 
citizenship  must  meet  strict  English 
literacy  and  civics  requirements. 
Because  of  welfare  reform  efforts, 
several  States  are  now  providing 
employment-related  English  classes  that 
help  learners  increase  their  English 
language  skills  while  improving  job- 
related  skills.  Although  Federal  and 
State  grants  for  adult  education 
programs  provide  funding  for  English 
literacy  programs,  citizenship  classes, 
and  related  educational  activities, 
additional  ser\ices  are  needed  to  meet 
the  high  and  increasing  demand  for 
English  literacy  and  civics  education 
programs. 

Research  on  teaching  adults  with 
limited  English  proficiency  indicates 
that  the  use  of  a  variety  of  instructional 
methods  is  effective  in  achieving 
successful  outcomes.  .Such  methods 
include  the  use  of  trained  teachers  and 
a  \'ariety  of  instructional  teaching 
methods  in  contexts  such  as  family  and 
workplace  that  focus  on  meaningful 
activities  that  meet  the  language. 
literacy,  and  cultural  needs  of  students. 
Diversity  in  teaching  methods  and 
support  services  has  helped  programs 
improve  quality,  provide  more  access  to 
instruction,  and  increase  learner  and 
program  outcomes  to  improve 
accountability.  Some  States  have 
replicated  and  disseminated  promising 
and  effective  practices,  but  there  is  a 
need  for  additional  models  of  effective 
EL/Civics  education  programs  and 
services. 

Description  of  Program 

The  EL/Civics  education  program  is 
authorized  under  section  243  of  the 
Adult  Education  and  Family  Literacy 
Act.  which  authorizes  the  Secretary'  to 
carry  out  a  program  of  national 
leadership  activities  to  enhance  the 
quality  of  adult  education  and  literacy 
programs  nationwide,  including  grants 
to  support  demonstration  programs. 

The  EL/Civics  education  program 
provides  financial  assistance  to 
establish  or  expand  projects  that 
demonstrate  effective  practices  in 
providing  English  literacy  programs  that 
incorporate  civics  education  and  related 
support  services  into  an  integrated  and 
coordinated  program  for  individuals  of 
limited  English  proficiency. 

Grants  may  be  used  to  support  a 
variety  of  activities  and  costs  related  to 
English  language  and  civics  education 
instruction,  including  the  costs  of  staff 
and  instructors,  materials,  staff  training, 
and  support  services  such  as  child  care 
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and  transportation  costs  for  program 

participants, 

I'nder  this  program,  the  Secretar\'  is 
especially  interested  in  receiving 
applications  that  propose  projects  in  the 
following  areas: 

(a)  Projects  that  demonstrate 
successful  partnerships  with  local 
agencies,  organizations,  or  institutions, 
such  as  institutions  of  higher  education, 
community-based  organizations,  and 
local  education  agencies,  in  providing 
EL/civics  education  and  ndated  support 
services. 

(b)  Projects  that  demonstrate  effective 
innovative  approaches  in  providing  EL/ 
ci\'ics  instruction,  such  as  integrating 
technology  into  curriculum,  establishing 
work-  or  community-based  instruction 
sites,  and  providing  flexible  scheduling 
of  classes  and  services. 

ic)  Projects  that  demonstrate  pffecti\'p 
strategies  for  professional  development 
opportunities  to  help  teachers  develop 
networks  to  share  ideas  and  best 
practices,  promote  effective  use  of 
technology,  and  develop  contextualized 
and  content-based  curricula  linked  to 
appropriate  assessments. 

id)  Projects  that  demonstrate 
development  of  effpcti\p  materials,  such 
as  curricula  and  assessment 
instruments,  that  address  emerging 
areas  in  EL/Civics  education,  such  as 
preparation  for  citizenship  inter\'iews, 
the  naturalization  process,  life  skills 
curricula,  employability  skills  from  a 
cross-cultural  perspective,  and  learning 
disabilities. 

Applicants  should  note  that 
applications  must  mclude,  for  the 
overall  project  and  each  budget  year, 
project  goals,  measurable  objectives  and 
outcomes,  and  performance  measures 
and  indicators  of  success  m  meeting  the 
goals  and  objectives.  If  appropriate, 
these  measures  should  include  the 
performance  measures  described  imder 
Title  II  of  WIA.  such  as  the  educational 
achievement  of  learners  and  the  number 
of  learners  who  earned  secondary 
school  credentials  or  obtained  or 
retained  employment.  Other  measures 
may  include  the  number  who  prepared 
for  and  passed  the  citizenship  test. 

Technical  Assistance  Workshops 

We  will  hold  technical  assistance 
workshops,  including  a  satellite 
teleconference,  to  assist  applicants  in 
preparing  grant  applications  for  the  EL/ 
Civics  education  program.  The  dates, 
times,  locations,  and  other  information 
about  the  workshops  will  be  announced 
in  the  Federal  Register  and  on  the  web 
page  of  the  U.S.  Department  of 
Education,  Office  of  Vocational  and 
Adult  Education  at  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 


http://www.ed.gov/offices/OVAE 

Waiver  of  Proposed  Rulemaking:  In 
accordance  with  the  Administrative 
Procedvire  Act  (5  U.S.C.  553).  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  rules.  Ordinarilv, 
this  practice  would  have  applied  to  the 
priorities  in  this  notice.  Section 
437(d)(1)  of  the  General  Education 
Provisions  Act  (GEPA),  however, 
exempts  rules  that  apply  to  the  first 
competition  under  a  new  or 
substantially  revised  program  from  this 
requirement.  The  EL/Civics  education 
program  was  funded  for  the  first  time 
under  the  Emergency  Supplemental 
Appropriations  Act  of  1999  (Public  Law 
106-31).  As  this  competition  is  the  first 
competition  under  the  program,  it 
therefore  qualifies  as  a  new  competitive 
grants  program.  The  Secretary,  in 
accordance  with  section  437(d)(1)  of 
GEPA.  to  ensure  timely  awards,  has 
decided  to  forego  public  comments  with 
respect  to  the  competitive  priorities. 
The  competitive  priorities  will  apply 
only  to  the  fiscal  year  1999  grant 
competition. 

Competitive  Priorities:  The  Secretary 
will  give  preference  to  applications  that 
meet  one  or  both  of  the  competitive 
priorities  in  the  next  two  paragraphs. 
(34  CFR  75  105  (b){2)(iii)  and  (c)(2)(i)) 

Competitive  Priority  1 — Projects  that 
ser\e  areas  with  a  significant  unmet 
demand  for  EL/civics  education 
programs  as  demonstrated  by  indicators 
such  as  waiting  lists  for  programs, 
growth  in  the  number  of  individuals 
with  limited  English  proficiency  in  a 
community,  a  large  concentration  of 
adults  in  unsen'ed  or  underserved 
language  groups,  and  limited 
accessibility  to  nontraditional  class 
schedules  and  locations.  The  Secretary 
will  award  three  additional  points  to  an 
application  that  meets  this  priority. 
These  points  would  be  in  addition  to 
any  points  the  applicant  earns  under  the 
selection  criteria. 

Competitive  Pnoritv  2 — Projects  that 
provide  a  non-federal  contribution  in 
cash  or  in  kind  of  25  percent  of  the  cost 
of  activities  assisted  under  each  year  of 
the  grant.  The  Secretary  will  award  two 
additional  points  to  an  application  that 
meets  this  priority.  These  points  would 
be  in  addition  to  any  points  the 
applicant  earns  under  the  selection 
criteria. 

Definition:  In  addition  to  definitions 
in  the  statute  and  EDGAR,  the  following 
definition  applies: 

Civics  education  means  an 
educational  program  that  emphasizes 
contextualized  instruction  on  the  rights 
and  responsibilities  of  citizenship. 


naturalization  procedures,  civic 
participation,  and  U.S.  history  and 
government  to  help  students  acquire  the 
skills  and  knowledge  to  become  active 
and  informed  parents,  workers,  and 
community  members. 

Selection  Criteria:  (a)(1)  The  Secretary 
uses  the  following  selection  criteria  to 
evaluate  applications  for  grants  under 
this  competition.  In  all  instances  where 
the  word  "project"  appears  in  the 
selection  criteria,  the  reference  to  an  EL/ 
civics  education  program  should  be 
made. 

(2)  The  maximum  composite  score  for 
all  of  these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 
Within  each  criterion,  the  Secretary 
evaluates  each  factor  equally. 

(a)  Need  for  project.  (15  points)  (1) 
The  Secretary  considers  the  need  for  the 
proposed  project. 

(2)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  magnitude  of  the  need  for  the 
services  to  be  provided  or  the  activities 
to  be  carried  out  by  the  proposed 
project. 

(ii)  The  extent  to  which  specific  gaps 
or  weaknesses  in  services, 
infrastructure,  or  opportunities  have 
been  identified  and  will  be  addressed  by 
the  proposed  project,  including  the 
nature  and  magnitude  of  those  gaps  or 
weaknesses. 

(b)  Significance.  (20  points)  (1)  The 
Secretary  considers  the  significance  of 
the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(ii)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on.  or  are 
alternatives  to,  existing  strategies. 

(iii)  The  potential  replicability  of  the 
proposed  project  or  strategies, 
including,  as  appropriate,  the  potential 
for  implementation  in  a  variety  of 
settings. 

(c)  Quality  of  the  project  design.  (25 
points)  (1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
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bv  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  for 
implementing  and  evaluating  the 
proposed  project  will  result  in 
information  to  guide  possible 
replication  of  project  activities  or 
strategie.s,  including  information  about 
the  effectiveness  of  the  approach  or 
strategies  employed  by  the  project. 

(iii)  The  e.xtent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
Yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

liv)  The  extent  to  which  the  design  of 
the  prop(jsed  project  reflects  up-to-date 
knowledge  from  research  and  effective 
practice. 

(v)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
t.<rget  population. 

(d)  Quality-  nt  project  personnel.  (10 
pomts)  {!)  The  Secretary  considers  the 
qualitv  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(2)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  frfim  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(3)  In  addition,  the  Secretary 
considers  the  following  factor: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

le)  Adeqiiarv  of  resources.  {5  points) 
( 1 )  The  Secretarv'  considers  the 
adequacy  of  resources  for  the  proposed 
project 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary'  considers  the  following 
factors: 

(!)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(ii)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(f)  Qualitv  of  the  management  plan. 
(10  points)  il)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 


budget,  including  clearly  defined 
responsibilities,  timelinfts,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  adequacy  of  procedures  for 
ensuring  feedback  and  continuous 
improvement  in  the  operation  of  the 
proposed  project. 

(g)  Quality  of  the  project  evaluation. 
(15  points)  (1)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible. 

(ii)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(iii)  The  extent  to  which  the 
evaluation  will  provide  guidance  about 
effective  strategies  suitable  for 
replication  or  testing  in  other  settings. 

Note:  In  accordance  with  EUGAR  M  CFR 
75.118,  75.590,  75.720,  and  80.40.  grant 
recipients  must  submit  an  annual 
performance  report  that  provides  the  most 
current  performance  and  financial 
expenditure  information  on  project  activities, 
including  the  recipient's  progress  in 
achieving  the  objectives  in  its  approved 
application.  If  a  recipient  fails  to  submit  a 
performance  report  that  meets  these 
requirements,  the  Secretary  denies  continued 
funding  for  the  grant. 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedures  established  in  each  State 
under  the  Executive  Order 


If  you  want  to  know  the  name  and 
address  of  any  State  Single  Point  of 
Contact  (SPOC).  see  the  list  published  in 
the  Federal  Register  on  April  28.  1999 
(64  FR  22963)  or;  vou  may  view  the 
latest  SPOC  list  on  the  0MB  Web  site 
at  the  following  address:  http:// 
www.whitehouse.goy/omb/grants. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address  The  Secretary.  E,0.  12372- 
CFDA  #84,191.  U.S.  Department  of 
Education.  Room  7E200.  400  Maryland 
Avenue,  SVV,,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p,m,  (Washington.  DC  time)  on  the 
date  indicated  in  this  notice,  PLEASE 
NOTE  THAT  THE  ABOVE  ADDRESS  IS 
NOT  THE  SAME  ADDRESS  AS  THE 
ONE  TO  WHICH  THE  APPLICANT 
SUBMITS  ITS  COMPLETED 
APPLICATION.  Do  \'ot  Send 
Applications  to  the  Above  Address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  must — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center. 
Attention:  (CFDA  #84.191).  Washington, 
DC  20202-4725 

or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to:  L'.S.  Department  of 
Education,  Application  Control  Center. 
Attention:  (CFDA  #84.191).  Room  3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets,  SW,.  Washington.  DC 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary', 
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(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  US  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unitormly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
.Application  Control  Center  at  (202)  708- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  3  of  the  Application  for 
Federal  Assistance  (ED  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
all  required  forms  and  instrurtions. 
includmg  instructions  for  preparing  the 
application  narrative,  a  statement 
regarding  estimated  public  reporting 
burden,  a  notice  to  applicants  regarding 
compliance  with  section  427  of  the 
General  Education  Provisions  Act 
(GEPA),  various  assurances  and 
certifications,  a  list  of  rele\ant 
definitions  from  the  authorizing  statute 
and  EDGAR,  and  a  checklist  for 
applicants. 

Tu  apply  for  an  award  under  this 
competition,  vour  application  must  be 
organized  in  the  following  order  and 
include  the  following  four  parts.  The 
parts  and  additional  materials  are  as 
follows: 

Part  1:  Application  for  Federal 
Assistance  (ED  424,  Exp,  06/30/200U 
and  instructions. 

Part  11:  Budget  Information-Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions.  An  applicant  for 
a  multi-year  project  must  provide  a 
budget  narrative  that  provides  budget 
information  for  each  budget  period  of 
the  proposed  proiect  period. 

Part  III:  Application  Narrative.  Notice 
to  All  Applicants, 

Part  IV:  Assurances  and  Certifications: 

a.  Assurances-Non-Construction 
Programs  (Standard  Form  424B), 

b.  Certifications  Regarding  Lobbying: 
Debarment.  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions, 

c.  Certifications  regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntar\ 


Exclusion-Lower  Tier  Covered 
Transactions  (ED  80-0014.  9/90)  and 
instructions. 

.Note:  ED  Form  80-0014  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department. 

d.  Disclosure  of  Lobbjdng  Activities 
(Standard  Form  LLL)  {if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  photostatic  copies  of  the  application, 
budget  forms,  assurances,  and 
certifications  as  printed  in  this  notice  in 
the  Federal  Register  However,  the 
application  iurm.  assurances,  and 
certifications  must  each  have  an  original 
signature.  All  applicants  are  required  to 
submit  ONE  original  signed  application, 
including  ink  signatures  on  all  forms 
and  assurances,  and  TWO  copies  of  the 
application,  one  bound  and  one 
unbound  copy  suitable  for 
photocopying.  Please  mark  each 
application  as  "original"  or  "copy".  To 
aid  with  the  review  of  applications,  the 
Department  enc:ourages  applicants  to 
submit  three  additional  paper  copies 
and  one  electronic  copy  (in  Department 
of  Education  standard  program  format) 
of  the  application.  The  Department  will 
not  penalize  applicants  who  do  not 
provide  additional  copies.  No  grant  may 
be  awarded  unless  a  completed 
application  form,  including  the  signed 
assurances  and  certifications,  has  been 
received 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Moak  or  Ursula  Lord.  EL/Civics 
Education  Program,  Division  of  Adult 
Education  and  Literacy,  Office  of 
\'ncational  and  Adult  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SVV.,  Room  4428,  Switzer 
Building.  Washington.  DC  20202-7240. 
Telephone:  (202)  260-9279  (Rebecca 
Moak)  or  (202)  205-9233  (Ursula  Lord). 
E-mail:  rebecca     moak@ed.gov  or 
Ursula     lord@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
{e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Docimient  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 
http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  at  (202) 
512-1530  or.  toll  free,  at  1-888-293- 
6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register,  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

Program  Authority:  20  U.S.C.  9253. 

Dated:  November  12,  1999, 
Robert  Muller, 

Acting  Assistant  Secretary  for  Vocational  and 

Adult  FHuration 

Appendix — Instructions  tor  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  the  selection  criteria  used 
by  reviewers  in  evaluating  the  application  are 
addressed.  The  narrative  must  encompass 
each  function  or  activity  for  which  funds  are 
being  requested.  Before  preparing  the 
application  narrative,  an  applicant  should 
read  carefully  the  description  of  the  program 
and  the  selection  criteria  the  Secretary  uses 
to  evaluate  applications. 

Applicants  should  note  the  page  limits  for 
the  application  narrative  stated  in  this  notice 
under  "Page  Limits".  The  following 
standards  apply:  (1)  A  "page"  is  8.5"  x  11" 
(one  side  only)  with  one-inch  margins  (top. 
bottom,  and  sides).  (2)  All  text  in  the 
application  narrative,  including  tides, 
headings,  footnotes,  quotations,  references, 
and  captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs,  must  be  double- 
spaced  (no  more  than  thsee  lines  per  vertical 
inch).  If  using  a  proportional  computer  font, 
use  no  smaller  than  a  12-point  font,  and  an 
average  character  density  no  greater  than  18 
characters  per  inch.  If  using  a 
nonproportional  font  or  a  typewriter,  do  not 
use  more  than  12  characters  to  the  inch. 

The  page  limit  does  not  apply  to  the  cover 
sheet,  the  one-page  abstract,  budget  section, 
appendices,  and  forms  and  assurances. 
However,  all  of  the  application  narrative 
must  be  included  in  the  narrative  section.  If 
an  application  narrative  uses  a  smaller  print 
size,  spacing,  or  margin  that  would  make  the 
narrative  exceed  the  equivalent  of  the  page 
limit,  the  application  will  not  be  reviewed. 

1.  Begin  with  a  one-page  Abstract 
summarizing  the  proposed  EL/Civics 
education  project,  including  a  short 
description  of  the  population  to  be  served  by 
the  project  and,  if  available,  data  on  project 
participants'  educational  attainment  and 
race/ethnicity.  Also  include  a  description  of 
project  objectives  and  activities, 

2.  Include  a  table  of  contents  listing  the 
parts  of  the  narrative  in  the  order  of  the 
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selection  criteria  and  the  page  numbers 
where  the  parts  of  the  narrative  are  found.  Be 
sure  to  number  the  pages. 

3  Describe  how  the  applicant  meets  the 
(ompetitive  priorities,  if  applicable. 

4  Describe  fully  the  proposed  project  in 
light  of  the  selection  criteria  in  the  order  in 
which  the  criteria  are  listed  in  the 
application  package.  Do  not  simply 
paraphrase  the  criteria. 

5.  Provide  the  fuUuwing  in  response  to  the 
attached  "Notice  to  all  Applicants":  (1)  A 
reference  to  the  portion  of  the  application  in 
which  information  appears  as  to  how  the 
ipplicant  is  addressing  steps  to  promote 
equitable  access  and  participation,  or  (2)  a 
separate  statement  that  contains  that 
information. 

6.  If  the  application  is  from  a  group,  attach 
the  group's  agreement.  When  applying  for 
funds  as  a  group,  such  as  a  consortium, 
individual  eligible  applicants  must  enter  into 
an  agreement  signed  by  all  members  of  the 
group.  The  group's  agreement  must  detail  the 
activities  each  member  of  the  group  plans  to 
perform,  and  must  bind  each  member  to 
every  statement  and  assurance  made  in  the 
group's  application.  The  designated 
applicant  must  submit  the  group's  agreement 
with  its  application. 

7  Applicants  may  include  supporting 
documentation  as  appendices  to  the 
narrative.  This  material  should  be  concise 
and  pertinent  to  the  competition.  Note  that 
the  Secretary  considers  only  information 
contained  in  the  application  in  ranking 
applications  for  funding  consideration. 
Letters  of  support  sent  .separately  from  the 
formal  application  package  are  not 
( onsidered  in  the  review  by  the  technical 
review  panels.  (34  CFR  75.217) 

8.  Attach  copies  of  all  required  assurances 
,ind  fornr; 

Estimated  Public  Reporting  Burden 

According  to  the  Paperwork. 
Reduction  Act  of  1995.  no  persons  are 
rf-quirod  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  Control  Number.  The  valid  OMB 
r ontrol  number  for  this  information 
rollecti(m  i^  lHJU-0.54().  (Expiration 
Date:  09-30-2000).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  40  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  Auggestions  for  improving 
f/];s  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651. 

if  vnu  have  comments  or  concerns 
r^'iiiinlinji  the  status  of  your  individual 
•'uhmi^sion  of  this  form.  i\Tite  directly 
to:  EL/Civics  Education  Program, 
Division  of  Adult  Education  and 
Literacv.  Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 


Education,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-7240. 

Checklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Assistance 
(ED  424). 

2.  Budget  Information — Non- 
Construction  Programs  ED  Form  No. 
524)  and  budget  narrative. 

3.  Application  Narrative,  including 
information  that  addresses  section  427 
of  the  General  Education  Provisions  Act 
(see  the  section  entitled  "N(5TICE  TO 
ALL  APPLICANTS"),  and  relevant 
appendices. 

4.  Group  agreement,  if  applicable. 

5.  Assurances — Non-Construction 
Programs  (SF  242B). 

6.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

7.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL), 

Relevant  Definitions 

Sec.  203,  Definitions,  Title  II, 
Workforce  Investment  Act  of  1998; 

1.  English  literacy  program — The  term 
"English  literacy  program"  means  a 
program  of  instruction  designed  to  help 
individuals  of  limited  English 
proficiency  achieve  competence  in  the 
English  language. 

2.  Individual  of  limited  English 
proficiency — The  term  'individual  of 
limited  English  proficiency"  means  an 
adult  or  out-of-school  youth  who  has 
limited  ability  in  speaking,  reading, 
writing,  or  understanding  the  English 
language,  and — 

(A)  whose  native  language  is  a 
language  other  than  English:  or 

(B)  who  lives  in  a  fannly  or 
community  environment  where  a 
language  other  than  English  is  the 
dominant  language. 

3.  Literacy — The  term  "literacy" 
means  an  individual's  ability  to  read, 
write,  and  speak  in  English,  compute, 
and  solve  problems,  at  levels  of 
proficiency  necessary  to  function  on  the 
job,  in  the  family  of  the  individual,  and 
in  society. 

4.  Postsecondary  educational 
institution — The  term  "postsecondary 
educational  institution  "  means — 

(A)  an  institution  of  higher  education 
that  provides  not  less  than  a  2-year 
program  of  instruction  that  is  acceptable 
for  credit  toward  a  bachelor's  degree: 

(B)  a  tribally  controlled  community 
college:  or 

(C)  a  nonprofit  educational  institution 
offering  certificate  or  apprenticeship 
programs  at  the  postsecondary  level. 


EDGAR  Part  77,  Definitions: 

5.  Private,  as  applied  to  an  agency. 
organization,  or  institution,  means  that 
it  is  not  under  Federal  or  public 
supervision  or  control. 

6.  Public,  as  applied  to  an  agency, 
organization,  or  institution,  means  that 
the  agencv.  organization,  or  institution 
is  under  the  administrative  supervision 
or  control  of  a  government  other  than 
the  Federal  Goxernment. 

Notice  to  all  Applicants 

The  purpose  of  this  enclosure  is  to 
inform  you  about  a  new  provision  in  the 
Department  of  Education's  General 
Education  Provisions  Act  (GEPA)  that 
applies  to  applicants  for  new  grant 
awards  under  Department  programs. 
This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving 
America's  Schools  Act  of  1994  (Pub.  L. 
103-382). 

To  Whom  Dies  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  grant  awards  under 
this  program.  All  APPLICANTS  FOR 
NEW  AWARDS  INCLUDE 
INFORMATION  IN  THEIR 
APPLICATIONS  TO  ADDRESS  THIS 
NEW  PROVISION  IN  ORDER  TO 
RECEIVE  FUNDING  UNDER  THIS 
PROGRAM. 

(If  this  program  is  a  State-formula 
grant  program,  a  State  needs  to  provide 
this  description  only  or  projects  or 
activities  that  it  carries  out  with  funds 
reserved  for  State-level  uses.  In 
addition,  local  school  districts  or  other 
eligible  applicants  that  apply  to  the 
State  for  funding  need  to  provide  this 
description  in  their  applications  to  the 
State  for  funding.  The  State  would  be 
responsible  for  ensuring  that  the  school 
district  or  other  local  entity  has 
submitted  a  sufficient  section  427 
statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to.  and  participation  in.  its 
Federally-assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  need.  This 
provision  allows  applicants  discretion 
in  developing  the  required  description. 
The  statute  highlights  six  types  of 
barriers  that  can  impede  equitable 
access  or  participation:  gender,  race, 
national  origin,  color,  disability,  or  age. 
Based  on  local  circumstances,  you 
should  determine  whether  these  or 
other  barriers  may  prevent  your 
students,  teachers,  etc.  from  such  access 
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i'l  (idrticipation  in  the  Federdih  -fuiiiici 
pro|Pct  or  activitv.  The  description  in 
\  ( lur  application  of  steps  to  be  taken  to 
overcome  these  barriers  need  not  be 
lengthy:  you  may  provide  a  clear  and 
succinct  description  of  how  you  plan  to 
address  those  barriers  that  are 
applicable  to  your  circumstances.  In 
addition,  the  information  mav  be 
provided  in  a  single  narrative,  or,  if 
appropriate,  may  be  discussed  in 
cunnection  with  related  topics  in  the 
application. 

^PPt'*"^"      4  0  7     »o     t-lr-N+     ir^f^*..^*.^     tf-> 

duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  Funds  address  equitv 
concerns  that  may  affect  the  abilitv  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 


What  are  Examples  of  How  an 
Appli(  ant  Might  Satisf\  the 
Requirement  of  This  Provision  ' 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  Section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might 
describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  mode!  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 


efforts  to  girls,  to  encourage  their 
eru-oUment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burder!  SlHtement  tor  C.KPA 
Recjuirements 

1  litr  iiiiir  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

BILUNG  CODE  4000-01 -U 


62926 


Federal  Register    \'oL.  b-i.  No.  221  ' \Ve(inesda\ ,  November  17.  1999/Notices 


Application  TorTeJe  raT 
Education  Assistance 


Note;  If  a\ailablc,  please  provide 
applicaiion  package  on  diskene 
and  specify  the  file  format 


U.S.  Departmeni  of  Education 


FOTTT 

Approved              i 

0MB  No   18-5-0106     i 

E.p 

O6.-)0-20o;          1 

Applicant  Information 

1.  Name  and  Address 
Legal  Name 


Orgarijzaiionai  L'nit 


Address 


C,r>  Siwe 

2.  Applicant's  D-U-N-S  Number:  I       I       I       !       I      I      I      I      I       I 

3.  Catalog  of  Federal  Domestic  Assistance  #;  84._1_1_9_[_1_| | 


Ccunt> 


ZIP  Code  +  4 


Title English  Literacy/Civics  Education  program 


4.  Project  Director 
Address 


6.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box  j 


City 
Tel  #: 


State        Zip  code  +  4 
FiLx»:(  ) -_ 


E-Mail  Address 


A  -  Siaic  H  -  Independent  School  District 

B  ■  Counrv  1  -  Public  College  or  University 

C  •  Municipal  J  ■  Private,  Non-Profil  College  or  University 

D  ■  Township  K  -  Indian  Tribe 

E  -  Interstate  L  ■  Individual 

F  •  Intermunicipal  M  -  Private,  Profit-Making  Organization 

G  -  Special  Dislria  N  ■  Other  (Sptcifyj 


5.  Is  the  applicant  delmqiicr;  lP  dn>  Federal  debt?  Yes    No 

(If  "Yes.  "  attach  an  explanation..' 


7.  Novice  Applicant    Yes 


No 


Application  Information 

8.  Type  of  Submission. 

■PreApplication  -Application 

Constnjciion  Construction 

Non-Const.'^ciior,        _X  N'or-Construction 

9,  Is  applicaiior,  subject  to  rev  lew  bv  Executive  Order  12372  process? 
Yes  {Dale  made  available  lo  the  Fxeculive  Order  12372 

process  for  revie'^/ / 

No    (If  '*<o,  "  check  jppropr,ate  box  below.) 

Program  is  not  covered  by  E.O.  12372. 

Program  ha5  not  been  seiected  b>  Slate  for  review. 


1 1.  .Arc  ar.)  research  activities  involving  human  subjects  pia.ined  al 

any  time  during  the  proposed  project  pericxl?  Yes  No 

a  If  "  Yes,"  Exemption(s)#;  b  Assurance  of  Compliance  * 


OR 


c.  IRB  approval  date; 


Full  IRB  or 
Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Project; 


10.  Proposed  Project  Dales 


/ 


Star!  Dale: 


End  Date: 


Estimated  Funding 


13a.  Federal 
b.  Applicant 
e.  State 

d.  Local 

e.  Other 


f.  Program  Income  S  _ 

g.  TOTAL  $ . 

ED  424  (rev  1  12  99) 


00 

m 

00 
00 
00 
00 


.Authorized  Representative  Information 

14.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplication/applicatior  are  true 

and  correct  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant 

and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 

i.  Typed  Name  of  Authorized  Representative 


b   T.llc 

c.  TcL  «A            ) 

Fax#;( 

) 

d.  E-Mail  Address; 

(  Signature  of  Authorized  Representative 


Date; 


BILLING  CODE  400-01-C 


Federal  Register/ Vol.  B4,  No    221 'VVednesdav.  Nov 


ember 


iqqg/Notirps 


62927 


Instructions  for  ED  424 

1 .  Legal  Name  and  Address.  Enter  the 
legal  name  of  applicant  and  the  name  of 
the  primary  organizational  unit  which 
will  undertake  the  assistance  activity'. 

2.  D-LI-N-S  Number.  Enter  the 
applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S 
Number,  you  can  obtain  the  number  bv 
calling  l-SOO-SSr-i-OaOS  or  by 
completing  a  D-U-N-S  Number  Request 
Form.  The  form  can  be  obtained  via  the 
Internet  at  the  following  URL.  http:// 
www.dnb.com  dbis/aboutdb/ 
intlduns.htm. 

3.  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number.  Enter  the 
CFDA  number  and  title  of  the  program 
under  which  assistance  is  requested. 

4.  Project  Director.  Name,  address, 
telephone  and  fd.x  numbers,  and  e-mail 
address  of  the  person  t(i  be  contacted  on 
matters  invohing  this  application. 

5.  Federal  Debt  Delinquency.  Check 
"Yes"  if  the  applicant's  organization  is 
delinquent  on  any  Federal  debt.  (This 
question  refers  to  the  applicant's 
organization  and  not  to  the  person  who 
signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent 
audit  disallowances,  loans  and  taxes.) 
Otherwise,  check  "No." 

6.  Type  of  Applicant.  Enter  the 
appropriate  letter  in  the  box  provided. 

7.  Novice  Applicant,  Check  "Yes" 
onlv  if  assistance  is  being  requested 
under  a  program  that  gives  special 
consideration  to  novice  applicants  and 
vou  meet  the  program  requirements  for 
novice  applicants.  By  checking  "Yes" 
the  applicant  certifies  that  it  meets  the 
novice  applicant  requirements  specifipd 
by  ED.  Otherwise,  check  "No." 

8.  Type  of  Submission.  Self- 
explanatorv. 

9.  Executive  Order  12372.  Check 
"Yes"  if  the  application  is  subject  to 
review  by  Executive  Order  12372.  Also, 
please  enter  the  mouth,  date,  and  four 
(4)  digit  year  (e.g..  12/12/2000). 
Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for 
Federal  Executive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process.  Otherwise,  check  "No." 

10.  Proposed  Project  Dates.  Please 
enter  the  month,  date,  and  four  (4)  digit 
year  (e.g..  12/12/2000). 

11.  Human  Subjects.  Check  "Yes"  nr 
"No".  If  research  activities  involving 
human  subjects  are  nof  planned  at  any 
time  during  the  proposed  project  period, 
check  "No."  The  remaining  parts  nf 
item  1 1  are  then  not  applicable 

If  research  activities  involving  human 
subjects,  whether  or  not  exempt  from 
Federal  regulations  for  the  protection  of 


human  subjects,  are  planned  at  any  time 
during  the  proposed  project  period, 
either  at  the  applicant  organization  or  at 
any  other  performance  site  or 
collaborating  institution,  check  "Yes."  If 
all  the  research  activities  are  designated 
to  be  exempt  under  the  regulations, 
enter,  in  item  11a,  the  exemption 
number(s)  corresponding  to  one  or  more 
of  the  six  exemption  categories  listed  in 
"Protection  of  Human  Subjects  in 
Research"  attached  to  this  form.  Provide 
sufficient  information  in  the  application 
to  allow  a  determination  that  the 
designated  exemptions  in  item  11a,  are 
appropriate.  Provide  this  narrative 
information  an  "Item  11/Protection  of 
Human  Subjects  Attachment"  and  insert 
this  attachment  immediately  following 
the  ED  424  face  page.  Skip  the 
remaining  parts  of  item  11. 

If  some  or  all  of  the  planned  research 
activities  involving  human  subjects  are 
covered  (nonexempt).  skip  item  11a  and 
continue  when  the  remaining  parts  of 
item  11,  as  noted  below.  In  addition, 
follow  the  instructions  "Protection  of 
Human  Subjects  in  Research"  attached 
to  this  form  to  prepare  the  six-point 
narrative  about  the  nonexempt 
activities.  Provide  this  six-point 
narrative  in  an  "Item  ll/Protection  of 
Human  Subjects  Attachment"  and  insert 
this  attachment  immediately  following 
the  ED  424  face  page, 

If  the  applicant  organization  has  an 
approved  .\lultiple  Project  Assurance  of 
Compliance  on  file  with  the  Grants 
Pnhcv  and  Oversight  Staff  (GPOS),  U.S. 
Department  ot  Education,  or  with  the 
Office  for  Protection  from  Research 
Risks  (OPRR).  National  Institutes  of 
Health.  US.  Department  of  Health  and 
Human  Services,  that  covers  the  specific 
activity,  enter  the  Assurance  number  in 
item  lib  and  the  date  of  approval  by  the 
Institutional  Review  Board  (IRE)  of  the 
proposed  activities  in  item  lie.  This 
date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the 
application  is  submitted  and  must 
include  the  four  (4)  digit  vear  (e.g., 
2000).  Check  the  type  of  IRB  review  in 
the  appropriate  box.  An  IRB  may  use  the 
expedited  review  procedure  if  it 
complies  with  the  requirements  of  34 
CFR  97.  no  If  thf  IRB  review  is  delayed 
beyond  the  submission  of  the 
application,  enter  "Pending"  in  item 
lie.  If  your  application  is 
recommended/selected  for  funding,  a 
follow-up  certification  of  IRB  approval 
from  an  official  signing  for  the  applicant 
organization  must  be  sent  to  and 
received  bv  the  designated  ED  official 
within  30  davs  after  a  specific  formal 
request  from  the  designated  ED  official. 
If  the  applicant  organization  does  not 
have  on  file  with  CPOS   t  OPRR  an 


approved  Assurance  of  Compliance  that 
covers  the  proposed  research  activity, 
enter  "None"  in  item  lib  and  skip  lie. 
In  this  case,  the  applicant  organization, 
by  the  signature  on  the  application,  is 
declaring  that  it  will  comply  with  34 
CFR  97  within  30  days  after  a  specific 
formal  request  from  the  designated  ED 
official  for  the  Assurance(s)  and  IRB 
certifications. 

12.  Project  Title.  Enter  a  brief 
descriptive  title  of  the  project.  If  more 
than  one  program  is  involved,  you 
should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects), 
attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

13.  Estimated  Funding.  Amount 
request  or  to  be  contributed  during  the 
first  funding/budget  period  by  each 
contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the 
action  will  result  in  a  dollar  change  to 
an  existing  award,  indicate  o/i/ythe 
amount  of  the  change.  For  decreases, 
enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts 
are  included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding  use  totals  and  show  breakdown 
using  same  categories  as  item  13. 

14.  Certification.  To  be  signed  by  the 
authorized  representatives  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  you  to  sign  this 
application  as  official  representatives 
must  be  on  file  in  the  applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax 
number  and  e-mail  address  of  the 
authorized  representative.  Also,  in  item 
14e,  please  enter  the  month,  date,  and 
four  (4)  digit  year  (e.g.  12/12/2000)  in 
the  date  signed  filed. 

Paperwork  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  0MB  control  number. 
The  valid  0MB  control  number  for  this 
information  collection  is  1875-0106. 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
average  between  15  and  45  minutes  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the 
estimate{s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
DC  20202-4651.  If  vou  have  comments 
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or  concerns  regarding  the  status  of  your 
individual  submission  of  this  form  write 
directly  to:  Joyce  I,  Mays.  Application 
Control  (Center,  l'  S  Department  of 
Education.  7th  and  D  Streets,  S.W. 
ROB-3,  Room  3633.  Washington,  DC 
20202-4725 

Protection  of  Human  Subjects  in 
Research  (Attachment  to  ED  424) 

/  Instructions  to  Applicants  About  the 
Wirrativp  Information  That  Must  Be 
Prnviripri  if  Rpsearch  Activities  Involving 
Human  Subjects  Are  Planned 

H  yi)u  marked  item  11  on  the 
application  '  V'es"  and  designated 
exemptions  in  11a.  (all  research 
activities  are  exempt),  provide  sufficient 
information  in  the  application  to  allow 
a  determination  that  the  designated 
exemptums  are  appropriate.  Research 
involving  human  subjects  that  is  exempt 
from  the  regulations  is  discussed  under 
II. B.  "Exemptions."  below.  The 
Narrative  must  be  succinct.  Provide  this 
information  in  an  'Item  ll/Protection  of 
Human  .Sub)erts  Attachment"  and  insert 
this  attachment  immediately  following 
the  ED  424  face  page. 

If  you  marked  "Yes"  to  item  11  on  the 
face  page,  and  designated  no 
exemptions  from  the  regulations  {some 
or  all  of  the  research  activities  are 
nonexempt).  address  the  following  six 
points  for  each  nonexempt  activity.  In 
addition,  if  research  involving  human 
subjects  will  take  place  at  collaborating 
site(s)  or  other  performance  site(s), 
provide  this  information  before 
discussing  the  six  points.  Although  no 
specific  page  limitation  applies  to  this 
section  of  the  application,  be  succinct. 
Provide  the  six-point  narrative  and 
discussion  of  other  performance  sites  in 
an  'Item  1 1/Protec:tion  of  Human 
Subjects  Attachment"  and  insert  this 
attachment  immediately  following  the 
ED  424  face  page. 

( 1 )  Provide  a  detailed  description  of 
the  proposed  involvement  of  human 
subjects.  Describe  the  characteristics  of 
the  subject  population,  including  their 
anticipated  number,  age  range,  and 
health  status.  Identify  the  criteria  for 
inclusion  or  exclusion  of  any 
subpopulation.  Explain  the  rationale  for 
the  involvement  of  special  classes  of 
subjects,  such  as  children  with 
disabilities,  adults  witli  disabilities, 
persons  with  mental  disabilities, 
pregnant  women,  prisoners, 
institutionalized  individuals,  or  others 
who  are  likelv  to  he  vulnerable. 

;2)  identifv  the  sources  of  research 
material  obtained  from  individually 
identifiable  luing  human  subjects  in  the 
form  of  specimens,  records,  or  data. 
Indicate  whether  the  material  or  data 


will  be  obtained  specifically  for  research 
purposes  or  whether  use  will  be  made 
or  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recnaitment 
of  subjects  and  the  consent  procedures 
to  be  followed.  Include  the 
circumstances  under  which  consent  will 
be  sought  and  obtained,  who  will  seek 
it.  the  nature  of  the  information  to  be 
provided  to  prospective  subjects,  and 
the  method  of  documenting  consent. 
State  if  the  Institutional  Review  Board 
(IRE)  has  authorized  a  modification  or 
waiver  of  the  elements  of  consent  or  the 
requirement  for  documentation  of 
consent. 

(4)  Describe  potential  risks  (physical. 
psychological,  social,  legal,  or  other) 
and  assess  their  likelihood  and 
seriousness.  Where  appropriate, 
describe  alternative  treatments  and 
procedures  that  might  be  advantageous 
to  the  subjects. 

(5)  Describe  the  procedures  for 
protecting  against  or  minimizing 
potential  risks,  including  risks  to 
confidentiality,  and  assess  their  likely 
effectiveness.  Where  appropriate. 
discuss  provisions  for  ensuring 
necessary  medical  or  professional 
intervention  in  the  event  of  adverse 
effects  to  the  subjects.  Also,  where 
appropriate,  describe  the  provisions  for 
monitoring  the  data  collected  to  ensure 
the  safety  of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects 
are  reasonable  in  relation  to  the 
anticipated  benefits  to  subjects  and  in 
relation  to  the  importance  of  the 
knowledge  that  may  reasonably  be 
expected  to  result. 

//.  Information  on  Research  Activities 
Involving  Human  Subjects 

A.  Definitions 

A  research  activity  involves  human 
subjects  if  the  activitv  is  research,  as 
defined  in  the  Department's  regulations. 
and  the  research  activity  will  involve 
use  of  human  subjects,  as  defined  in  the 
regulations. 

— Is  it  a  Research  Activity? 

The  ED  Regulations  for  the  Protection 
of  Human  Subjects.  Title  34,  Code  of 
Federal  Regulations,  Part  97,  define 
research  as  "a  systematic  investigation, 
including  research  development,  testing 
and  evaluation,  designed  to  develop  or 
contribute  to  generalizable  knowledge." 
If  an  activity  follows  a  deliberate  plan 
whose  purpose  is  to  develop  or 
contribute  to  generalizable  knowledge. 
such  as  an  exploratory  study  or  the 
collection  of  data  to  test  a  hypothesis,  it 
is  research.  Activities  which  meet  this 
definition  constitute  research  whether 
or  not  they  are  conducted  or  supported 


under  a  program  which  is  considered 
research  for  other  purposes.  For 
example,  some  demonstration  and 
service  programs  may  include  research 
activities. 

— Is  it  a  Human  Subject? 

The  regulations  define  human  subject 
as  "a  living  individual  about  whom  an 
investigator  (whether  professional  or 
student)  conducting  research  obtains  (1) 
data  through  intervention  or  interaction 
with  the  individual,  or  (2)  identifiable 
pri\ate  information."  (1)  If  an  activity 
involves  obtaining  information  about  a 
living  person  by  manipulating  that 
person  or  that  person's  environment,  as 
might  occur  when  a  new  instructional 
technique  is  tested,  or  bv 
communicating  or  interacting  with  the 
individual,  as  occurs  with  surveys  and 
interviews,  the  definition  of  human 
subject  is  met.  (2)  H  an  ar,tivit\'  involves 
obtaining  private  informaticm  about  a 
living  person  in  such  a  way  that  the 
information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is 
or  may  be  readily  determined  by  the 
investigator  or  associated  with  the 
information),  the  definition  of  human 
subject  is  met.  [Private  information 
includes  information  about  behavior 
that  occurs  in  a  context  in  which  an 
individual  can  reasonably  expect  that 
no  observation  or  recording  is  taking 
place,  and  information  which  has  been 
provided  for  specific  purposes  by  an 
individual  and  which  the  individual 
can  reasonably  expect  will  not  be  made 
public  (for  example,  a  school  health 
record).] 

B.  Exemptions 

Research  activities  in  which  the  only 

involvement  of  human  subjects  will  be 
in  one  or  more  of  the  following  six 
categories  of  exemptions  are  not  covered 
by  the  regulations; 

(1)  Research  conducted  in  established 
or  commonly  accepted  educational 
settings,  involving  normal  educational 
practices,  such  as  (a)  research  on  regular 
and  special  education  instructional 
strategies,  oi  (b)  research  on  the 
effectiveness  of  or  the  comparison 
among  instructional  techniques. 
curricuK''   or  classroom  management 
methods. 

(2)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey 
procedures,  interview  procedures  or 
observation  of  public  behavior,  unless: 
(a)  information  obtained  is  recorded  in 
such  a  manner  that  human  subjects  can 
be  identified,  directly  or  through 
identifiers  linked  to  the  subjects;  and  (b) 
any  disclosure  of  the  human  subjects' 
responses  outside  the  research  could 
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reasonably  place  the  subjects  at  risk  of 
c  riminal  or  civil  liability  or  be  damaging 
to  the  subjects'  finaicial  standing, 
employabilitv.  or  reputation.  If  the 
subjects  are  children,  tJiis  exemption 
applies  only  to  research  involving 
(educational  tests  or  observations  of 
public  behavior  when  the  investigator(s) 
do  not  participate  in  the  activities  being 
observed,  (Children  are  defined  as 
persons  who  have  not  attained  the  legal 
age  for  consent  to  treatments  or 
procedures  invoK  f>d  in  the  research, 
nnder  the  applicable  law  or  jurisdiction 
m  which  the  research  will  be 
conducted.] 

(.3)  Research  inxolving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey 
procedures,  interview  procedures  or 
'ih_-,(>r\ation  of  public  behavior  that  is 
not  exempt  under  section  (2)  above,  if 
the  human  subjects  are  elected  or 
appointed  public  officials  or  candidates 
for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the 
confidentiality  of  the  personally 
identifiable  information  will  be 


maintained  ttiriaghout  the  research  and 
thereafter. 

(4)  Research  involving  the  collection 
or  study  of  existing  data,  documents, 
records,  pathological  specimens,  or 
diagnostic  specimens,  if  these  sources 
are  publicly  available  or  if  the 
information  is  recorded  bv  the 
investigator  in  a  manner  that  subjects 
cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects, 

(5)  Research  and  demonstration 
projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or 
agency  heads,  and  which  are  designed 
to  study,  evaluate,  or  otherwise 
examine:  (a)  public  benefit  or  service 
programs;  (b)  procedures  for  obtaining 
benefits  or  ser\'ices  under  those 
programs;  (c)  possible  changes  in  or 
alternatives  to  those  programs  or 
procedures;  or  (d)  possible  changes  in 
methods  or  levels  of  payment  for 
benefits  or  services  under  those 
programs. 

(6)  Taste  and  food  quality  evaluation 
and  consumer  acceptance  studies,  (a)  if 
wholesome  foods  without  additives  are 


consumed  or  (b)  if  a  food  is  consumed 
that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to 
be  safe,  or  agricultural  chemical  or 
envionmental  contaminant  at  or  below 
the  level  found  to  be  safe,  by  the  Food 
and  Drug  Administration  or  approved 
by  the  Environmental  Protection  Agency 
or  the  Food  Safety  and  Inspection 
Service  of  the  U.S,  Department  of 
Agriculture. 

Copies  of  the  Department  of 
Education's  Regulations  for  the 
Protection  of  Human  Subjects,  34  CFR 
Part  97  and  other  pertinent  materials  on 
the  protection  of  human  subjects  in 
research  are  available  from  the  Grants 
Policy  and  Oversight  Staff  (GPOS) 
Office  of  the  Chief  Financial  and  Chief 
Information  Officer,  U.S.  Department  of 
Education.  Washington.  DC,  telephone; 
(202)  708-8263, and  on  the  U.S. 
Department  of  Educations  Protection  of 
Human  Subjects  in  Research  Web  Site  at 
http://ocfo.ed.gov/humansub.htm. 
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ASSURANCES  -  NON-CONSTRLCTION  PROGR.AMS 


Public  reporting  burden  tor  tfiis  collection  of  inlbrmation  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  revie\Mng  the  collection  of 
information  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040).  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  VOlTi  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  .\ND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 

Note:  Cenain  of  these  assurances  may  not  be  applicable  to  your  project  or  program  If  you  ha\e  questions,  please  contact  the  avvarding 
agenc>  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  cerlif\  to  additional  assurances  If  such  is  the  case,  vou 
will  be  notitTed 


As  the  duK  authorized  representative  of  the  applicant  I  certify  that  the  applicant 


Has  the  legal  authontv  to  appK  tor  Federal  assistance,  and  the 
institutional,  managerial  and  I'lnancial  capability  (including 
funds  sutTicient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
L  nited  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
general!)  accepted  accounting  standards  or  agency  directives. 

SVill  establish  safeguards  to  prohibit  employees  from  using 
their  positions  tor  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

W  ill  initiate  ar.d  complete  the  work  within  the  applicable  lime 
frame  after  receipt  of  approval  of  the  awarding  agency. 

Vkill  complv  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  use  3»4728-4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  Appendix  A  of  OPM's  Standards  for 
a  .Merit  Svstem  of  Personnel  .Administration  (5  C.F.R.  9(X), 
Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination  These  include  but  are  not  limited  to:  (a) 
Title  \T  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin.  (,b)  rule  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  3^1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 


the  Rehabilitation  Act  of  1973.  as  amended  (29  I'  S  C  5794), 
which  prohibits  discrimination  on  the  basis  of  handicaps,  (d) 
the  Age  Discrimination  .Act  of  1975.  as  amended  (42  U.S.C  a 
6101-610'').  which  prohibits  discnmination  on  the  basts  of  age; 
(e)  the  Drug  .Abuse  OtTice  and  Treatment  .Act  of  19^2  (PL.  92- 
255 ).  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  .Alcohol  .Abuse  and 
.Alcoholism  Prevention.  Treatment  and  Rehabilitation  .Act  of 
1970  (PL  91-616).  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol  abuse  or  alcoholism,  (g)  33  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U  S  C  33  290  dd- 
3  and  290  ee  3),  as  amended,  relating  to  confidentialiry  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title  \TII  of  the 
Civil  Rights  Act  of  1968  (42  USC  3  3601  et  seq  ).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing,  (i)  anv  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  tor 
Federal  assistance  is  being  made,  and  (j)  the  requirements  of 
an>  other  nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  complv,  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  .Assistance  and  Real 
Property  .Acquisition  Policies  .Act  of  1970  (PL.  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requirements  apply  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases 

Will  complv.  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  331501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 
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9. 


10 


Will  comply,  as  applicable.  v>  iih  the  prcn  isions  of  the  Davis- 
Bacon  Act  (40  use.  53276a  to  276a-7).  the  Copeland  Act  (40 
U.S.C.  3276c  and  18  U.S.C.  33874)  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  33  327-333), 
regarding  labor  standards  for  federally  assisted  construction 
subagrcements. 

NM'l  complv,  if  applicable,  with  flood  insurence  purchase 

rcqu-rcmcnts  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (P.L.  93-234)  uhich  -equires  recpicnLs  :n  a  vpecial 
flood  hazard  area  to  participate  in  the  program  anj  to  purchase 
Hood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  $10,000  or  more 

Will  comply  with  enMronmenta!  star.dards  which  niav  be 
prescribed  pursuant  to  the  foiiowing  (a)  irMiti.;:or  .T 
en\ironmental  quality  control  measures  under  the  Natiotui 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating  facilities 
pursuant  to  EO  1 1738;  (c)  protection  of  wetlands  pursuant  to 
EO  1 1990.  (d)  evaluation  of  flood  hazards  in  fioodplams  in 
accordance  with  EO  11988.  (e)  assurance  of  project 
consistency  with  the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management  A^i  of  1972 
1 16  I'  S  C  35  145!  et  seq  ).  (0  conformir)  of  Fcderai  actions 
to  State  (Clear  .Airi  Implementation  Plans  under  Section  P6(c) 
oftheClear  Air  Actof  1955.  as  amended  (42  U.S.C.  337401 
et  seq  i.  (g)  protection  of  underground  sources  of  drinking 
water  under  the  Sate  Drinking  Vvater  .Act  of  l'v'4.  a,'^  amended. 
(PL  93-523),  and  (hi  protection  of  endangered  species  under 
the  Endangered  Species  .-Xct  of  I9"3.  as  arTier.deci.  (P.L.  93- 
205). 


1 2  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
use  331721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  Act  of  1966, 
as  amended  (16  U.S.C.  3470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
4iistoric  Preservation  Act  of  1974  (16  U.S.C.  33469a-l  et  seq  ). 

14  Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

15  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(P.L.  89-544,  as  amended,  7  U.S.C.  332131  et  seq  )  penaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supponed  by  this 
award  of  assistance. 

16  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  334801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No.  A- 133,  AAudits 
of  States.  Local  Governments,  and  Non-Profit  Organizations.= 

18,  Will  com.pl)  with  ai.  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


APPLICANT  ORGANIZATION 


TITLE 


DATESUB.MITTLD 


Standard  Form  424B  (Rev,  "^J")  Back 


62932 


Federal  Reoister    Vn!    64,  No.  221  /  Wptlnesdav.  November  17.   1999  /  Notices 


i 
S 


Z 

o 

< 

a 
u 

o 

H 
Z 
U 

lb 
3 


5 

OB 


en 


z 

O 

S       Z 


z 

o 

z 
o 

z 


# 


8 


|r- 


1?^ 

31 


^1^ 

5|? 


I 


111 

<  r  -a 


ii 


^S 


■?    mm 

§5 

is 


Via 


8 


I 


a 

IS 


e 
c 
u. 


I 


I 


B 


i 


A 


1 


2o 


i 


BILLING  CODE  4 


Federal  Register    \'nl.  H4,  \n,  221    \\*nlnp^dH\     Vnvpmbpr  1",   I'^mq 'Notices 


62933 


^    c 

c   o 

3     O 

=  2 

|ii 

'-"mm 
u  -s   c 

^  ^5 

O   =    o 
u  —    i: 

O    's 
1^    I 
i_    so  o 

M      C     C 
U     -     <J 

>^1  E 

O     30    = 
>^    =    = 

5   ■«  J. 
o  u  ^ 

^  a-  a 
i  .1  '^ 

ft! 
=  -8 

u    is    u 

U     si     D. 


o 
~& 

o 

G 
3 

•5! 
O 


Is 

I- 


z  z 


>■  ^ 


u 

a. 


fM 


I 


8 

•c 

a 

u 

u 

u 

ec 

•a 

3 

flO 


u 
CO 
u 
00 

c 
•c 
u. 


> 
S 

H 


D. 

3 


t  i    £ 


a. 
a. 

3 
t/3 


X 

St 
X 


e 
o 

u 


H    c  I 


-s 

c 
a 

ac 
n 
c 

e 


j  SA 


Z. 

F 


BILLING  CODE  4000™€i-U 


62934 


Federal  Register   V-!    hA    \o.  221 /VVednesdav,  November  17,  1999 'Notices 


!'ubli(   rt'portin^  hur(i(>n  for  this 
(iilU'ctuin  iif  intiirmation  is  estimated  to 
varv  from  H  fn  _'_'  hours  per  response, 
with  tin  ri\<'rai;f  d!  ! "  "i  h^ur^  per 
rs'sponse,  im  ludirm  'hf  tune  reviewing 
instructions.  >edr(.hinL;  •■xisting  data 
sources,  gathering  and  maintaining  the 
data  needed,  dnd  <.  nmjdftins  and 
reviewing  the  i  (illc(  tioii  .-A  iiitnrmation. 
Send  c;omments  reudrdiiiL;  this  burden 
estimate  or  an\'  other  aspect  nf  this 
collection  of  information,  inc;luding 
suggestions  for  redui  nii^  thi>  !)urden,  to 
the  r.,S    [Jepartnient  of  F(iu(  at:i>n. 
Information  Management  arui 
C'ompliance  Division.  Washington,  D.C, 
20202-4651;  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1875-0102, 
Washington  DC  2050  i 

Instructions  for  ED  Form  524 

General  Instructi'nis 

This  form  is  used  to  apply  to 
individual  U,S  Department  of 
Education  discretionarv  grant  program,s. 
Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year 
of  the  multi-vear  funding  request.  Pay 
attention  to  applic  able  program  specific 
instrut:tions,  if  attached. 

Section  A — Budget  Summar,',  U.S. 
Department  of  Education  Funds 

All  applicants  must  complete  Section 
A  and  provide  ,i  brt^akdown  by  the 


applicable  budget  categories  shown  in 
lines  1-11. 

Lines  1-11,  columns  (a)-(e):  For  each 
project  year  for  which  funding  is 
requested,  show  the  total  amount 
requested  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f]:  Show  the 
multi-year  total  for  each  budget 
category.  If  funding  is  requested  for  only 
one  project  year,  leave  this  colunrn 
blank. 

Line  12,  columns  (aHe):  Show  the 
total  budget  request  for  each  project  vear 
for  which  funding  is  requested 

Line  12,  column  (f):  Show  the  total 
amount  requested  for  all  project  years. 
If  funding  is  requested  for  nnlv  one  vear. 
leave  this  space  blank 

Section  B — Budget  Suminan.-.  Son- 
Federal  Funds 

If  you  are  required  tn  provide  or 
volunteer  to  provide  matching  funds  or 
other  non-Federal  resources  to  the 
project,  these  should  be  shown  for  each 
applicable  budget  category  on  lines  1- 
11  of  Section  B. 

Lines  1-11,  columns  {a)-{e):  For  each 
project  year  for  which  matching  funds 
or  other  contributions  are  provided, 
show  the  total  contribution  for  each 
applicable  budget  categor\ 

Lines  1-11,  column  (f):  Show  the 
multi-year  total  for  each  budget 
category.  If  non-Federal  contributions 


are  provided  for  onh  one  \-ear,  leave 
thi,--  column  blank 

Line  12,  columns  (a)-(e}:  Show  the 
total  matching  or  other  contribution  for 

each  project  vear 

Line  12,  column  (f):  Show  the  total 
amount  to  be  ccmtributed  for  all  vears  oi 
the  multi-vear  project.  If  non-Federal 
c:ontributions  are  provided  for  onl\-  one 
year,  leave  this  space  blank 

Section  (- — Other  Budget  Intorniatinn, 
Pay  Attention  to  Applicable  Program 
Specific  Instructions.  If  Attached 

1.  Pro\-ide  an  itemized  budget 
breakdown,  by  project  vear,  for  each 
budget  category  listed  in  Sections  .\  and 
B 

2.  If  applicable  to  this  program,  enter 
the  typ"  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period 
In  addition,  enter  the  estimated  amount 
of  the  base  to  which  the  rate  is  applifMi, 
and  the  total  indirect  expense 

3.  If  applicable  to  this  program, 
provide  the  rate  and  base  on  which 
fringe  benefits  are  calculated 

4.  Provide  other  explanations  or 
comments  vou  deem  necessary. 
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CERTIFICATIONS  REGARDING  LOBBYING:  DEBARMENT.  SUSPENSION  ASD  C-^HER 
RESPONSIBILITY  MATTERS    AND  DRUG-FREE  *VOR^p_ACE  REO.;iREMEN'S 

Applicant  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest    Applicants 
stiould  also  review  the  instructions  for  certificotion  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Pan  82.  "New  Restrictions  on  Lobbying."  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Workplace 
(Grants),"  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1     LOBBYING 

As  required  by  Section  1352,  T>tle  31  of  the  U  S  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a  grant 
or  cooperative  agreen-en!  over  $100,000  as  defined  at  34  CFR 
Part  82   Seci.ons  82  105  and  82  1 10  the  applicant  certifies  that: 

(a;  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency  a 
Member  of  Congress,  an  officer  or  employee  of  Congress  or  an 
employee  of  a  Member  of  Congress  in  connedon  with  tne  making 
of  any  Federal  grant  tne  entering  into  of  any  cooperative 
agreement,  and  the  extension  continuation  renewal  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  fhan  Federal  appropriated  funos  nave  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  o^  any  agency   a  Member  of 
Congress  an  officer  or  employee  of  Congress  o^  ar^  emoioyee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall  complete  and 
submit  Standard  Form  -  LLL,  "Disclosure  Form  tc  Report 
Lobbying,"  m  accordance  with  its  instructions, 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  m  the  award  documents  for  all  subawards 
at  all  tiers  (including  subgrants,  contracts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  that  all 
suorecipients  shall  certify  and  disclose  accordingly. 


2     DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85.  for  prospective 
participants  in  primary  covered  transactions,  as  de^'med  at  34  CFR 
Part  85  Sections  85  105  and  85  110-- 

A    The  applicant  certifies  that  it  and  its  principals 

(a)  Are  not  presently  debarred,  suspended  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  exciudea  from 
covered  transactions  by  any  Federal  department  or  agency 

(b)  Have  not  within  a  three-year  penod  preced'ng  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  cnminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or  perfonning  a  public  (Federal 
State,  or  local)  transaction  or  contract  under  a  public  transaction 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bnbeny.  falsification  or  destruction  of 
records  making  false  statements,  or  receiving  stoien  property 


iC)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (2)(b) 
of  this  certification:  and 

(d)  Have  not  within  a  three-year  period  preceding  this  Application 
had  one  or  more  public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default,  and 

B  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3     DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

is  required  by  the  Dnjg-Free  Workplace  Act  of  1988.  and 

^mo'e"~-e"ea  a'  34  CF»  ~a-  85,  Subpart  F.  for  grantees,  as 
ae'ined  a'  3^  :j^  -an  55   Sections  85.605  and  85.610- 

A    The  applicant  certifies  that  It  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  s'atement  notifying  employees  that  the  unlawful 
manufacture,  distnbution.  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about: 

(1)  The  dangers  of  daig  abuse  in  the  workplace. 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and  employee 
assistance  programs,  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violations  occurring  in  the  workplace: 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in 
the  perfo-mance  of  the  grant  be  given  a  copy  of  the  statement 

required  by  paragraph  (a) 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph 
(a)  that  as  a  condition  of  employment  under  the  grant,  the 

employee  will 

(1)  Abide  Cy  the  terms  of  the  statement;  and 

(2)  Noti'y  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  0'  a  criminal  drug  statute  occumng  in  the  workplace  no 
later  than  '^^ve  ca  enda'  aavs  after  such  conviction; 
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(e^  Notifying  the  agency,  in  writing,  within  10  calendar  days 

after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction    Empioyers  of  convicted  employees  must  provide 
notice,  ncluding  oosition  title   to   Director,  Grants  Policy  and 
Oversignt  Staff  U  S  Department  cf  Education,  400  Maryland 
Avenue.  S  VV  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Wastiington  DC  20202-4248    Notice  shall  include  the 
identification  nu.Tiber(S)  of  each  affected  grant, 

ff)  Taking  one  of  the  following  actions,  within  30  calendar  days 
of  receiving  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convicted: 

(1 )  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  tne  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactonly  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal.  State  or  local  health  law 
enforcement,  or  other  appropriate  agency 

(g)  Making  a  good  faith  effort  to  continue  to  mamtam  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c)  (d),  (e),  and  if) 

B,  The  grantee  may  insert  m  the  space  provided  below  the 
site(s)  for  the  performance  of  worK  done  m  connection  with  the 
specific  grant 

Place  of  Performance  iStreet  address  oty,  county,  state,  zip 

code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

"S  -equired  by  the  Drug-Free  Workplace  Act  of  1988   and 
implemented  at  34  CFR  Part  85.  Subpart  F   for  grantees   as 
defined  at  34  CFR  Part  85  Sections  85  605  and  85  610- 

A  As  a  condition  of  the  grant,  I  certify  that  i  will  not  engage  in 
the  unlawful  ,manufacture,  distribution,  dispensing  possession, 
or  use  of  a  controlled  substance  m  conducting  any  activity  with 
the  grant,  and 

3    If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurnng  during  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  wnting,  within  10  calendar  days  of 
the  conviction,  to  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S  W  (Room 
3652.  GSA  Regional  Office  Building  No  3),  Washington,  DC 
20202-4248,   Notice  shall  include  the  identification  number(s) 
of  each  affected  grant 


Check  [  ]  if  there  are  worxpiaces  or  file  that  are  not  identified 
(■.ere 


As  the  duly  authorized  representative  of  tne  applicant,  i  nereoy  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND 


)F  Authorized  REPRESENTAiiyE 


SIGNATURE 


DATE 


ED80-C013 
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Certrfication  Regarding  Debarmen!   Suspensron,  Inel-gibMity  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implementing  Executive  Order  12549,  Debarment  and  Suspension.  34  CFR 

Part  85.  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  s'a'ei  a;  Section  85  110, 


Instructions  for  Certification 

1  By  sig-'ir^g  a^d  subm  ting  this  proposal  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  t)e!ow 

2  The  certification  in  thiS  clause  is  a  r'lateriai  represen'a;  on  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into    If  It  IS  later  determined  that  the  prospective  lower  tier  participant 
knowingly  rendered  a"  e'roneous  cetif  catiC  i^  addition  to  other 
remedies  available  to  tie  Fede-ai  Gover-^'^er-!  {►le  deparf-^en;  o- 
agency  witr  which  this  transaction  originated  rnay  pu'sue  available 
remedies    ncuding  sjsre'SiC  a'^d  c  aeba'me"; 

3  The  prospective  lower  tier  participant  shall  provide  immecate 
written  notice  to  the  person  to  which  this  proposal  is  subm  ned  '  a; 
any  time  the  prospective  lower  tier  participant  leans  that  its 
certification  was  erroneous  when  subn-itte;  o'  '^as  oecon^e  e"cneojs 
by  reason  of  changed  circjnstances 

4  The  tern^s   coverea  fansactcn  '   aeca^ea    ■s„s;:e"aed  " 
"ineligible,"  "lower  tier  covered  transaction  "  "participant " "  person." 
"primary  covered  transaction," "  principal,"  "proposal "  and  "voluntarily 
excluded,"  as  used  m  this  clause,  have  the  meanings  set  out  in  the 

Definitions  and  Coverage  sections  of  rules  imciementrng  Executive 
Order  12549  You  may  contact  the  person  to  which  this  proposal  is 
Submitted  for  assistance  i"  obtaining  3  jQpy  ^f  fose  recj'at,o-s 

5  The  prospective  iows'  tier  participant  agrees  by  submitting  this 
proposal  that  should  the  proposed  covered  transaction  be  entered 
into.  It  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible  o' 
voluntarily  excluded  from  pa-'licioation  m  this  covered  fansact'C" 
unless  authorized  by  f^e  department  or  agency  wif^  which  th,s 
transactrOn  originated 


5,  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  ACertification 
Regarding  Debannent  Suspension,  Ineligibility,  and  Voluntary 
Exdusion-Lowef  Tier  Covered  Transactions. 5  without  modification  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  lower  tier 
covered  t-a^sac*  :-s 

7  A  oanticioant  m  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospect  ve  participant  in  a  lower  tier  covered  transaction  that  it  is 
notdeba"e;   s-sre"3e:    -ejre    i.^untanly  excluded  from  the 
covered  transaction  ^niess  1;  ktoas  triat  the  certification  is  erroneous 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals    Each  participant  may  but  is 
not  required  to,  check  the  Nonprocurement  List 

8  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  m  good  faith 
the  certification  required  by  this  clause    The  knowledge  and 
information  of  a  participant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings 

9  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  participant  in  a  covered  transaction  knowingly  enters 
into  a  lower  tier  covered  transaction  wth  a  person  who  is  suspended, 
debarred,  ineligible,  orvoluntar,  ,  ei:  ,;":  •;-  ra-  ;ca'ion  in  this 
transaction  m  addition  to  other  ,-e'-ec;  es  a.o..ab.e  to  tne  Federal 
Government  the  department  or  agency  with  which  this  transaction 
originated  may  pu'sje  ava  'apie  'e-^ed-es  including  suspension 
and.'o'  cecann->ent 


Certification 

(1)  The  prospect  ve  lower  tier  participant  certfies  by  submission  of  this  proposal  that  neither  it  nor  its  principals  are  presently  debarred. 
Suspended  proposed  for  debarment,  declared  ineligible  or  voluntarily  excluded  ''om  palicipation  m  th'S  fa^saction  by  any  Fede-a' 
department  or  agency 

(2)  Where  the  p'osoective  lowe'  tier  participant  s  unable  to  ce"  *■)  to  a-^y  0'  ;ne  s:ate'^e-ts  '  -r  s  oertification.  such  prospective  participant  shall 

attach  an  explanation  to  this  proposal 


NAME  OF  APPLICANT 


=  R  AWARD  NUMBER  AND  OR  PRO-EC  NAMt 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DA^E 


ED  30-00'4   9  9"  iReoiaces  GCS-009  (REV  12/88),  which  is  cbsoiete) 
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Approved  by  OMB 
0348-0046 


Disclosure  of  Lobbying  Activities 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(Sec  reverse  for  public  burdeiydisclosure) 


1 .     Type  of  Federal  Action : 

a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     Status  of  Federal  Action: 

a  bid/offer/application 

b  initial  award 

c  post-award 


4.     Name  and  Address  of  Reporting  Entity: 

Prime        Subawardec 

,  if  Known: 


Tier 


Coagresakwial  Dfatrkt,  if  known; 
6.  Federal  I>epartinent/ Agency: 


8.  Federal  Action  Number,  if  known 


3.     Report  Type: 

a.  initial  filing 
b.  material  change 

For  material  change  only: 

Year quarter 

Date  of  last  report 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name.  MI): 


11.  lafonaatioa  requested  threvfk  tkto  form  is  aiitiKtrized  by 
title  31  U.S.C.  MCtioa  1352.  This  disclosure  oflobbyinK 
activities  is  a  material  represeatatioB  of  fact  upon  which 
rdiaact  was  placed  by  the  tier  above  when  this  transaction 
was  Mad*  or  eaterad  into.  Thb  disclosure  is  required 
parsaaat  to  31  U.S.C.  1352.  This  infomation  will  be  reported 
to  the  Coagrcss  leai-aaBBaUy  and  will  be  available  for  public 
iaspcctioB.  Aay  pcrsoa  who  fhib  to  file  the  required 
disdosarc  ihall  be  labject  to  a  civil  peaaKy  of  not  less  than 
S10,000  aMl  Bot  Biore  thaa  SIOMOO  for  each  sach  failure. 


9.  Award  Amount,  if  known: 
$ 


b.  Individuab  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name,  MI): 


Signature: 


Print  Name:_ 
Title: 


Telephone  No.: 


Date: 


YtHtni  Use  (M^^-^^'^m^C^- 


Authorised  for  Local  ReproductioB 
Standard  Form  -  LLL  (Rev.  7-97) 
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Instructions  for  Completion  of  SF-LLL. 
Disclosure  of  Lobbying  Activities 

Thi,s  disclosure  form  shall  be 
completed  by  the  reporting  entity, 
whether  subauarriee  or  prime  Federal 
recipient,  at  tlie  initiation  or  receipt  of 
a  covered  Federal  action,  or  a  material 
change  to  a  previous  filing,  pursuant  to 
title  ,'31  U.S.C,  section  1352.  The  filing 
of  a  form  is  required  for  each  payment 
or  agreement  tn  make  a  payment  to  any 
lobbying  entity  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all 
items  that  apply  for  both  the  initial 
filing  and  material  change  report  Refer 
to  the  implementing  guidance  published 
by  the  Office  of  Management  and 
Budget  for  additional  information 

1.  Identify'  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is 
and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2,  Identify-  the  status  of  the  covered 
Federal  action. 

3  Identify-  the  appropriate 
classification  of  this  report.  If  this  is  a 
followup  report  caused  by  a  material 
change  to  the  information  previously 
reported,  enter  the  year  and  qucirter  in 
which  the  change  occurred.  Enter  the 
date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city, 
State  and  zip  code  of  the  reporting 
entity.  Include  Congressional  District,  if 
known.  Check  the  appropriate 
classification  of  the  reporting  entity  that 
designates  if  it  is.  or  expects  to  be.  a 
prime  or  subaward  recipient.  Identify 
the  tier  of  the  subawardee.  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited 
to  subcontracts,  subgrants  and  contract 
awards  under  grants 

5.  If  the  organization  filing  the  report 
in  item  4  checks  "Subawardee."  then 
enter  the  full  name,  address,  city,  State 
and  zip  code  of  the  prime  Federal 
recipient,  Include  Congressional 
District,  if  known. 

6.  Enter  the  name  of  the  federal 
agency  making  the  award  or  loan 
commitment.  Include  at  least  one 
organizational  level  below  agency  name. 
if  known,  for  example,  Department  of 
Transportation,  United  States  Coast 
Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal 
action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  grants,  cooperative 


agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the 
Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number; 
Invitations  for  Bid  (IFB)  number:  grant 
announcement  number:  the  contract, 
grant,  or  loan  award  number:  the 
application/proposal  control  number 
assigned  by  the  Federal  agency). 
Included  prefixes,  e.g.,  "RFP-bE-90- 
001." 

9.  For  a  covered  Federal  action  where 
there  has  been  an  award  or  loan 
commitment  by  the  Federal  agency, 
enter  the  Federal  amount  of  the  award/ 
loan  commitment  for  the  prime  entity 
identified  m  item  4  or  5, 

10.  (a)  Enter  the  full  name,  address, 
city.  State  and  zip  code  of  the  lobbying 
registrant  under  the  Lobbying 
Disclosure  Act  of  1995  engaged  by  the 
reporting  entity  identified  m  item  4  to 
influence  the  covered  Federal  action. 

!bl  Enter  the  hill  names  of  the 
mdividualls)  performing  ser\'ices.  and 
include  full  address  if  different  from 
10(a).  Enter  Last  Name,  First  Name,  and 
Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign 
and  date  the  form,  print  his- her  name, 
title,  and  telephone  number. 

Note;  According  to  the  Paperwork  Reduction 
Act.  ci.'-  amended,  no  persons  are  required  to 
respond  ti-j  a  ro)lection  of  information  unless 
it  displays  a  valid  0MB  control  Number.  The 
valid  0MB  control  number  for  this 
information  collection  is  0MB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewmg  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Proiect  (0348-0046),  Washington, 
DC  2050:^ 

State  Single  Point  of  Contact 

(As  of  April  22.  1999) 

Note:  In  accordance  with  Executive  Order 
12372,  intergovernmental  Review  of  Federal 
Programs,  this  listing  represents  the 
designated  State  Single  Points  of  Contact 
(SSPOCs)  Because  participation  ir  voluntary, 
some  States  and  Territories  no  longer 
participate  in  the  process.  These  include: 
Alabama,  Alaska,  American  Samoa, 
Colorado,  Connecticut,  Hawaii,  Idaho, 
Kansas,  Louisiana.  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New  Jersey, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania 
South  Dakota,  Tennessee,  Vermont,  Virginia, 
and  Washington. 


The  jurisdictions  not  listed  no  longer 
participate  in  the  process.  However,  an 
applicant  is  still  eligible  to  apply  for  a 
grant  or  grants  even  if  its  respective 
State,  Territory,  Commonwealth,  etc. 
does  not  have  a  SSPOC. 

ARIZONA 

Ms.  Joni  Saad.  Arizona  State 
Clearinghouse.  3800  N.  Central 
Avenue.  Fourteenth  Floor.  Phoenix. 
Arizona  85012.  Telephone:  (602)  280- 
1315.  FAX:  (602)  280-8144. 
jonis@ep. state. az.us 

ARKANSAS 

Mr.  Tracy  L.  Copeland.  Manager,  State 
Clearinghouse,  Office  of 
Intergovernmental  Services, 
Department  of  Finance  and 
Administration.  1515  W.  7th  St.. 
Room  412.  Little  Rock,  Arkansas 
72203.  Telephone:  (501)  682-1074. 
FAX:  (501)  682-5206. 
tlcopeland@dfa.state.ar.us 

CALIFORNIA 

Grant  Coordination,  State 
Clearinghouse,  Office  of  Planning  and 
Research,  1400  10th  Street,  Room  121, 
Sacramento,  California  95814, 
Telephone:  (916)  445-0613,  FAX: 
(916)  323-3018,  No  e-mail  address 

DELAWARE 

Executive  Department,  Office  of  the 
Budget.  540  S,  Dupont  Highway.  Suite 
5.  Dover,  Delaware  19901.  Telephone: 
(302)  739-3326,  FAX:  (302)  73^5661. 
No  e-mail  address ' 

DISTRICT  OF  COLUMBIA 

Mr.  Charles  Nichols,  State  Single  Point 
of  Contact,  Office  of  Grants 
Management  and  Development,  717 
14th  Street,  N.W.— Suite  1200. 
Washington.  DC  20005.  Telephone: 
(202)  727-1700  (direct).  FAX:  (202) 
727-6537  (secretary),  FAX:  (202)  727- 
1617,  No  e-mail  address 

FLORIDA 

Florida  State  Clearinghouse.  Department 
of  Conmiunity  Affairs,  2555  Shumard 
Oak  Blvd..  Tallahassee.  Florida 
32399-2100.  Telephone:  (850)  922- 
5438.  FAX:  (850)  414-0479,  Contact: 
Ms.  Cherie  Trainor,  (850)  414-5495. 
cherie.trainor@dca. state. fl.us 

GEORGL\ 

Ms.  Deborah  Stephens,  Coordinator, 
Georgia  State  Clearinghouse.  270 
Washington.  Street,  S.W— 8th  Floor. 
Atlanta,  Georgia  30334.  Telephone: 

(404)  656-3855.  F.AX:  (404)  656-7901. 
ssda@mail.opb.state,ga.us 
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ILLINOIS 

Ms.  Virginia  Bova.  Single  Point  of 
Contact.  Illinois  Department  of 
(".omiTiprce  and  Community  Affairs, 
James  R.  Thompson  Center,  100  West 
Randolph,  Suite  3-400.  Chicago,  IL 
60601.  Telephone:  (312)  814-6028, 
FAX;  [Ml]  814-1800 

INDL\NA 

Ms  Allison  Becker.  State  Budget 
.\gencv.  212  State  House, 
Indianapolis,  Indiana  46204-2796, 
Telephone:  1317J  232-7221  (direct 
line).  FAX:  (317)  233-3323.  No  e-mail 
address 

IOWA 

Mr.  Steven  R  McCann.  Division  for 
Community  Assistance.  Iowa 
Department  of  Elconomic 
Development,  200  East  Grand 
.'\venue.  Des  Moines   loua  50309. 
Telephone:  (.515)  242-4719.  FAX: 
(.515)  242-4809. 
Steve.  mccann.@ided. state. is. US 

KENTUCKY 

Mr  Kevin  I.  Goldsmith,  Director,  Sandra 
Brewer.  Executive  Secretary, 
Intergovernmental  Affairs.  Office  of 
the  Governor,  700  Capitol  .Avenue, 
Frankfort.  Kentuckv  40601, 
Telephone:  (502)  564-2611.  ,  F.AX; 
(502) 564-0437. 

kgoldmkgosmith<r$mail.stafe.ky.us, 
shrevvenSmail. state. ky.  us 

MAINE 

Ms.  lovce  Benson.  State  Planning  Office, 
184  State  Street   38  State  House 
Station.  Augusta.  Maine  04333, 
Telephone:  (207)  287-3261,  FAX: 
(207) 287-6489. 
Joyce. benson^state.me.us 

MARYLAND 

Ms.  Linda  Janey.  Manager.  Plan  & 
Project  Review.  Maryland  Office  of 
Planning.  301  W,  Preston  Street — 
Room  1104  Baltimore.  Marvland 
21201-2365.  Telephone: (410)  767- 
4490,  FAX:  (410)  767-4480. 
linda@mailc)p  state.md.us 

michi(;an 

Mr.  Richard  Pfaff,  Southeast  Michigan 
Council  of  Governments.  660  Plaza 
Drive — Suite  1900.  Detroit,  Michigan 
48226.  Telephone:  (313)  961-4266, 
FAX:  (313)961-4869. 
pfaff@semcog.org 

MISSISSIPPI 

Ms.  Cathv  Mallette.  Clearinghouse 
Officer,  Dt'partment  of  Finance  and 
.Administration,  550  High  Street,  303 
Walters  Sillers  Building,  fackson, 
Mississippi  39201-3087.  Telephone: 


(601)  359-6762,  FAX:  (601)  359-6758. 
No  e-mail  address 

MISSOURI 

Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse.  Office  of 
Administration.  P.O.  Box  809. 
Jefferson  Building.  Room  915. 
Jefferson  City.  Missouri  65102.  ' 
Telephone:  (573)  751-4834,  FAX: 
(573) 522-4395. 
pohl ©mail. oa. state. mo. us 

NEVADA 

Department  of  Administration,  State 
Clearinghouse,  209  E.  Musser  Street. 
Room  200,  Carson  City.  Nevada 
89710,  Telephone:  (702)  684-0222, 
FAX:  (702)  684-0260.  Contact:  Ms. 
Heather  Elliot,  (702)  684-0209. 
helliot@govmaiI. state. nv. us 

NEW  HAMPSHIRE 

Mr.  Jeffrey  H.  Taylor.  Director.  New 
Hampshire  Office  of  State  Planning. 
Attn:  Intergovernmental  Review 
Process,  Mr.  Mike  Blake,  2'  -  Beacon 
Street,  Concord,  New  Hampshire 
03301,  Telephone:  (603)  271^991, 
FAX:  (603)  271-1728,  No  e-mail 
address 

NEW  MEXICO 

Mr.  Nick  Mandell,  Local  Government 
Division,  Room  201  Bataan  Memorial 
Building,  Santa  Fe.  New  Mexico 
87503.  Telephone:  (505)  827-4991, 
FAX:  (505)  827-4984.  No  e-mail 
address 

NEW  YORK 

New  York  State  Clearinghouse,  Division 
of  the  Budget.  State  Capitol.  Albanv, 
New  York  12224.  Telephone:  (518)" 
474-1605.  FAX:  (518)  486-1217,  No 
e-mail  address 

NORTH  CAROLINA 

Ms.  feanette  Fumey.  .North  Carolina 
Department  of  Administration,  116 
West  Jones  Street — Suite  5106, 
Raleigh.  North  Carolina  27603-8003. 
Telephone:  (919)  733-7232,  FAX: 
(919) 733-9571. 
jeanette,   furney@mail.doa.state.nc.us 

NORTH  DAKOTA 

North  Dakota  Single  Point  of  Contact. 
Office  of  Intergovernmental 
Assistance.  600  Ea.st  Boulevard 
Avenue.  Department  105.  Bismarck. 
North  Dakota  58505-0170.  Telephone: 
(701)  328-2094,  FAX:  (701)  328-2308. 
No  e-mail  address 

RHODE  ISLAND 

Mr.  Kevin  Nelson.  Review  Coordinator, 
Department  of  Administration, 
Division  of  Planning.  One  Capitol 


Hill.  4th  Floor.  Providence.  Rhode 
Island  02908-5870.  Telephone:  (401) 
222-1220  (secretary).  FAX:  (401)  222- 
2093  (direct). 
knelson@planning, state. ri. us 

SOUTH  CAROLINA 

Ms.  Omeagia  Burgess.  State  Single  Point 
of  Contact.  Budget  and  Control  Board. 
Office  of  State  Budget,  1122  Ladies 
Street — 12th  floor.  Columbia,  South 
Carolina  29201.  Telephone:  (803) 
734-0494.  FAX:  (803)  734-0645.  No 
e-mail  address 

TEXAS 

Mr.  Tom  Adams,  Governors  Office. 
Director.  Intergovernmental 
Coordination.  P.O.  Box  12428.  Austin. 
Texas  78711.  Telephone:  (512)  463- 
1771.  FAX:  (512)  936-2681, 
tadams@governor. state,  tx. us 

UTAH 

Ms.  Carolyn  Wright.  Utah  State 
Clearninghouse.  Office  of  Planning 
and  Budget.  Room  116,  State  Capitol, 
Salt  LakeCitv.  Utah  84114. 
Telephone:  (801)  538-1535  (direct). 
FAX:  (801)  538-1547. 
cwright@state.ut.us 

WEST  VIRGINA 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division.  W.  Virginia 
Development  Office.  Building  #6, 
Room  553.  Charleston.  West  Virginia 
25305.  Telephone:  (304)  558-4010. 
FAX:  (304)  558-3248. 
fcutlip@wvdo.org 

WISCONSIN 

Mr.  leff  Smith,  Section  Chief.  Federal/ 
State  Relations.  Wisconsin 
Department  of  Administration.  101 
East  Wilson  Street— 6th  Floor.  P.O. 
Box  7868,  Madison.  Wisconsin  53707. 
Telephone:  (608)  266-0267.  FAX: 
(608)  267-6931.  sjt@doa,state.wi.us 

WYOMING 

Ms.  Sandy  Ross.  State  Single  Point  of 
Contact.  Department  of 
Administration  and  Information,  2001 
Capitol  Avenue.  Room  214. 
Cheyenne.  WY  82002.  Telephone: 
(307)  777-5492.  FAX:  (307)  777-3696. 
srossl@missc. state,  wy.  us 

Territories 

Gl'AM* 

Mr.  loseph  Rivera.  Acting  Director. 
Bureau  of  Budget  and  Management 
Research.  Office  of  the  Governor.  P.O. 
Box  2950,  Agana.  Guam  96932, 
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Telephone:  (671)  475-9411  or  9412. 
FAX:  (671)  472-2825 

PI  'FRTf )  RICO 

M-   li-a  Luis.  Director,  Federal 

Proposals  Division.  1100  17th  Street, 
\\V,  Suite  800  Washington,  DC 
20036.  Telephone:  (202)  778-0750, 
F\X:  (202)5.30-5559 

NORTH  MARlWW  ISLANDS 

Mr  Alvaro  A.  Santos,  Executive  Officer. 
Office  of  Management  and  Budget. 
Office  of  the  Governor.  Saipan.  MP 
'Hi950.  Telephone:  (670)  664-2256, 
FAX:  (670)  664-2272 


Contact  person:  Ms.  Jacoba  T.  Seman, 
Federal  Programs  Coordinator, 
Telephone:  (670)  664-2289,  FAX:  (670) 
664-2272. 

VFKf.iN  ISLANDS* 

Nelion  BoMTv.  Director,  Office  of 
Management  and  Budget,  #41 
Norregade  Emancipation  Garden 
Station.  Second  Floor,  Saint  Thomas, 
Virgin  Islands  00802 
Please  direct  all  questions  and 

correspondence  about 

intergovernmental  review  to:  Linda 

Clarke,  Telephone:  (809)  774-0750, 

FAX:  (809)  776-0069. 


Note:  This  list  is  based  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  Sherron  Duncan 
at  the  Office  of  Management  and  Budget 
(202)  395-3914  and  to  the  State  in  question. 
Changes  to  the  list  will  only  be  made  upon 
formal  notification  by  the  State.  The  list  is 
updated  every  six  months  and  is  also 
published  biannually  in  the  Catalog  of 
Federal  Domestic  Assistance.The  last 
changes  made  were  to  Delaware,  Indiana. 
Missouri,  New  Mexico.  Puerto  Rico,  Rhode 
Island,  Utah,  and  Wisconsin. 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.902B1 

National  Assessment  of  Educational 
Progress  (NAEP) — Secondary  Analysis 
Program;  Notice  inviting  applications 
for  new  awards  for  fiscal  year  (FY) 
2000 

Purpose  of  Program 

To  encourage  the  preparation  of 
reports  that  would  not  otherwise  be 
available  and  that  apply  new- 
approaches  to  the  analvsis  and  reporting 
of  the  NAEP  and  NAEP  Hiyh  School 
Transcript  Studies  data,  .-Xnalvses  and 
reports  prepared  under  this  program 
should  potentially  be  usehil  to  the 
general  public .  parents,  educators, 
educational  researchers,  or  policy 
makers. 

For  FY  2000.  the  competition  for  new 
awards  focuses  on  proiects  designed  to 
meet  the  priorities  we  describe  m  the 
PRIORITIES  section  uf  this  application 
notice. 

Eligihlf  Applicants:  Public  or  private 
organizations  and  consortia  of 
organizations 

Applications  Available:  November  22. 
1999. 

Deadline  hr  Transmittal  of 
Applications:  ]a.nudr\  19.  2000. 

Available  Funds:  S700.000. 

The  estimated  amount  of  funds 
available  for  new  awards  is  based  on  the 
Administrations  request  for  this 
program  for  FY  2000,  The  actual  level 
of  funding,  if  anv,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process 
before  the  end  of  the  fiscal  vear.  if 
Congress  appropriates  funds  for  this 
program 

Estimated  Range  of  Awards: 
515,000— SI  00.000 

Estimated  Average  Size  of  Awards: 
S8.5,000 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  SIOO.OOO  for  a  single  budget 
period  of  18  months.  The  Assistant 
Secretarv  for  the  Office  of  Educational 
Research  and  Improvement  (OERI)  may 
change  the  maximum  amount  through  a 
notice  published  in  the  Federal 
Register 

Estimated  Sumber  of  Awards:  7-9. 

Project  Period:  Up  to  18  months. 

Note:  The  Department  is  not  bound  by  any 

estimdtes  in  this  notice. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you. 
the  applicant,  address  the  selection 
criteria  reviewers  use  to  evaluate  your 
application.  You  must  limit  Part  III  to 


the  equivalent  of  no  more  than  60  pages, 
using  the  following  standards: 

•  A  'page'  is  8.5"  x  11".  on  one  side 
only,  with  1"  margins  at  the  top.  bottom, 
and  both  sides. 

•  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures. 
and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  that  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
1,  the  cover  sheet;  Part  II.  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV.  the  assurances  and 
certifications;  or  the  one- page  abstract. 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  III. 

If,  to  meet  the  page  limit,  you  use 
more  than  one  side  of  the  page,  you  use 
a  larger  page  or  you  use  a  print  size, 
spacing,  or  margins  smaller  than  the 
standards  in  this  notice,  we  will  reject 
your  application. 

Applicable  Regulations:  (a)  The 
Education  Department  Cieneral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  for  those 
provisions  of  Part  75  noted  in  34  CFR 
700.5  (a)),  77,  80,  81,  82,  85,  and  86;  and 
(b)  the  regulaUons  in  34  CFR  Part  700. 

Priorities 

We  are  particularly  interested  in 
applications  that  meet  one  or  more  of 
the  following  invitational  priorities. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  to  an  application  that  meets  the 
priorities  a  competitive  or  absolute 
preference  over  other  applications. 

Invitational  Priority  1 

Projects  that  use  NAEP  achievement 
data  alone  or  in  combination  with  other 
data  sets  to  assist  policy  makers  and 
educators  who  make  decisions  about 
curriculum  and  instruction. 

Invitational  Priority  2 

Projects  designed  to  assist  States  in 
analyzing,  interpreting  and  reporting 
their  State-level  NAEP  results. 

Invitational  Priority  3 

Projects  that  include  the  development 
of  analytic  procedures  that  improve 
precision  with  which  NAEP  estimates 
group  and  subgroup  performance. 

Invitational  Priority  4 

Projects  that  develop  improved 
sampling  procediu-es  for  national  or  . 
State-level  NAEP. 


Invitational  Priority  5 

Projects  to  analyze  and  report  data 
using  statistical  software  developed  bv 
the  project  to  permit  more  advanced 
analytic  techniques  to  be  readily 
applied  to  N,\EP  data. 

FOR  FURTHER  INFORMATION  OR 
APPLICATIONS  CONTACT:  Alex  Sedlacek. 
U.S.  Department  of  Education.  555  New 
Jersey  Avenue.  N\V..  room  404B. 
Washington.  DC  20208-5653. 
Telephone:  (202)  219-1734.  E-mail: 
alex_sedlacek@ed.gov  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  vou  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  tiraille,  large  print, 
audiotape,  or  computer  diskette]  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
OR  APPLICATIONS  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  program  person  listed  under  FOR 
FURTHER  INFORMATION  OR  APPLICATIONS 
CONTACT.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  mav  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF.  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  D.C.,  area  at  (202)  512- 
1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
.A(;c;ess  at:  http:'''www.acr:ess, gpo.gov/nara/ 
index. html. 

Program  Authority:  20  U.S.C  9010. 

Dated:  November  12.  1999. 
C.  Kent  McGuire, 

Assistant  Secretan,'  for  FducutinnnI  Ftesearch 
and  Improvement. 
IFR  Doc.  99-30063  Filed  11-16-99;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:84.288S] 

Bilingual  Education:  Program 
Development  and  Implementation 
Grants  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2000 

Note  to  applicants:  This  notice  is  a 

complete  applif  atinn  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
.administrative  Regulations  (EDGAR), 
this  notice  c;ontains  all  of  the 
information.  applic;ation  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  this  program 

Purpose  of  Program 

The  purpose  of  this  program  is  to 
provide  grants  to  develop  and 
implement  new  comprehensive, 
coherent,  and  successful  bilingual 
educatK)n  or  special  alternative 
instructional  programs  for  limited 
English  proficient  (LEP)  students, 
including  programs  of  early  childhood 
education,  kindergarten  through  twelfth 
grade  education,  gifted  and  talented 
education,  and  vocational  and  applied 
technology  education. 

Eligible  Applicants:  (1)  One  or  more 
local  educational  agencies  (LEAs),  (2) 
one  or  more  LE,-\s  in  roUaboration  with 
an  institution  of  higher  education  (IHE), 
community-based  organization  (CBO), 
or  a  State  educational  agencv  (SEA);  or 
(3)  a  CBO  or  an  IHE  that  has  an 
application  approved  by  the  LEA  to 
develop  and  implement  early  childhood 
education  or  family  education  programs 
or  to  conduct  an  instructional  program 
that  supplements  the  educational 
services  provided  by  an  LE.-\. 

Deadline  tor  Transmittal  of 
Applications:  [anuary  7,  2000. 

Deadline  for  Intergovei runental 
Review  March  8,  2000. 

Available  funds:  S22.1  million. 

The  Administration  has  requested 
S22.1  million  for  this  program  for  FY 
2000.  The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
if  Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards: 
$100,000-5175.000. 

Estimated  Average  Size  of  Awards: 
5150,000 

Estimated  Sumber  of  Awards:  147. 

Project  Period:  36  months. 

Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 


34CFRi''arts  74,  75,  77,  79.  80.  81,  82, 
85,  and  86;  and  (b)  34  CFR  Part  299. 

Description  of  Program 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  this 
competition,  are  set  out  in  sections  7112 
and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382. 
enacted  October  20,  1994  (the  Act)  (20 
U.S.C.  7422  and  7426)). 

The  grants  awarded  under  this  section 
are  to  be  used  to  improve  the  education 
of  limited  English  proficient  students 
and  their  families.  Specifically,  grantees 
are  required  to  serve  limited  English 
proficient  students  by:  (a)  developing 
and  implementing  comprehensive 
preschool,  elementary,  or  secondary 
bilingual  education  or  special 
alternative  instructional  programs  that 
are  coordinated  with  other  relevant 
programs  and  services;  and  (b) 
providing  inservice  training  to 
classroom  teachers,  administrators,  and 
other  school  or  community-based 
organizational  personnel.  Grantees  may 
also  implement  family  education 
programs,  improve  the  instructional 
program,  compensate  personnel,  and 
provide  tutorials  and  academic  or  career 
counseling  to  limited  English  proficient 
students. 

Priorities: 

Competitive  Priority 

The  Secretary  under  34  CFR 
75.105(c){2)(i)  and  34  CFR  299.3(b)  gives 
preference  to  applications  that  meet  the 
following  competitive  priority.  The 
Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
priority.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  meet  one 


or  more  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  read 
independently  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2 — Mathematics 

Projects  that  focus  on  assisting  limited 
English  proficient  .students  to  master 
challenging  mathematics,  including  the 
foundations  of  algebra  and  geometry,  by 
the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Invitational  Priority  4 — Safe  and  Drug- 
Free  Schools 

Projects  that  contribute  to  the  creation 
and  maintenance  of  a  safe  and  drug-free 
learning  environment  for  limited 
English  proficient  students  by  being 
made  an  integral  part  of  a 
comprehensive  school  safety  plan. 

Information  on  developing  and 
implementing  a  comprehensive  school 
safety  plan  is  found  in  the  1998  Annual 
Report  on  School  Safety  prepared  bv  the 
U.S.  Departments  of  Education  and 
Justice  and  available  at  the  Department 
of  Education's  Internet  site  at  http:// 
www.ed.gov/pubs/AnnSchoolRept98/ 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.210  and 
sections  7116  and  7123  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  ma.ximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  Need  for  the 
project.  (15  points)  The  Secretary- 
considers  the  need  for  the  proposed 
project.  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  number  of  children  and  youth 
of  limited  English  proficiency  in  the 
school  or  school  district  to  be  served, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 
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(B)  Dropout  rates: 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  vouth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(2)  Quality  of  the  project  design.  (25 
points)  (i)  The  Secretary'  considers  the 
quality  of  the  design  of  the  proposed 
project. 

[ii]  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors; 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(B)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(C)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(D)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(E)  The  extent  to  which  the  proposed 
project  w'ill  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources. 

(F)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement. 

(Authority:  34  CFR  75.210(c)(2)(i),  (ii).  (xii), 

(xvi),  (.xviii).  and  (xix)). 

(3)  Quality  of  project  services.  (15 
points)  (i]  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  training 
or  professional  development  services  to 


be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  measured 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210  (d)(1).  (2),  (3)(i), 
(v)  and  (vii)) 

(4)  Proficiency  in  English  and  another 
language  (3  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)) 

(5)  Qualit}-  of  project  personnel  (7 
points)  (i)  The  Secretary  con.sigers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
emplovment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors; 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator, 

(B)  The  qualifications,  including 
rele\ant  training  and  experience,  of  key 
project  personnel. 

(Authority:  34  CFR  75.210(e)(l)-(3)(i)  and 
(ii)) 

(6)  Adequacy  of  resources.  [7  points) 
(i)  The  Secretary'  considers  the  adequacy 
of  resources  for  the  proposed  project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project, 

(C)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(D)  The  potential  for  continued 
support  of  the  project  after  P'ederal 
funding  ends,  including,  as  appropriate. 


the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(Authority:  34  CFR  75.210(f)(1).  (2),  (iv),  (v) 
and  (vi)) 

(7)  Quality  of  the  management  plan 
(13  points)  (i)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  the 
following  factors; 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(C)  How  the  applicant  will  ensure  that 
a  diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(Authority:  34  CFR  75.210(g)(1).  (2)(i),  (iv) 
and  (v)) 

(8)  Quality  of  project  evaluation  plan. 
(15  points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project's  evaluation  will  meet 
the  following  requirements; 

(i)  Student  evaluation  and  assessment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 

(ii~  The  evaluation  must  include — 

(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
any.  including  data  comparing  children 
and  youth  of  limited  English  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and, 
if  applicable,  native  language) 
proficiency: 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction,  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
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activities  fund^'d  uiuier  the  grant  to  the 
Dvernll  schixil  prdgrrtm  and  other 
Federal.  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 

74:i,?(r)(l)-(31) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
tn  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

.Applicants  must  contact  the 
appropriate  State  Single  Point  of 
("(intact  tf)  find  out  about,  and  to  comply 
with,  the  States  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contac:t  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order. 

If  you  want  to  kjiow  the  name  and 
address  of  any  State  Single  Point  of 
Contact  (SPOC).  see  the  list  published  in 
the  Federal  Register  on  April  28,  1999 
(64  FR  2296.^)  or:  you  may  view  the 
latest  SPOC  list  on  the  OMB  Web  site 
at  the  following  address: 

http://www.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  mav  submit  comments  direcdy 
to  the  Department 

.Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
mdicated  in  this  notice  to  the  following 
address:  The  Secretarv,  E.O.  12372— 
CFDA  aH4.288S.  US  Department  of 
Education.  Room  621.3,  400  Maryland 
.Avenue.  S\V  .  Washington.  DC  20202- 
0124, 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4  ,10  p.m  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  .>ame  address  as  the  one  to 
which  the  applicant  submits  its 


completed  application  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education, 
Application  Control  Center. 
Attention:  (CFDA  #84.288S), 
Washington,  DC  20202-4725  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education. 
Application  Control  Center. 
Attention:  (CFDA  #84.2885).  Room 
#3633,  Regional  Office  Building  #3. 
7th  and  D  Streets,  SW.,  Washington, 
DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary' 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any — of  the 
competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions. 


plus  a  statement  regarding  estimated 
public  reporting  burden,  a  checklist  for 
applicants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  Application 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants  (OMB  No. 
1801-0004). 

e.  Checklist  for  Applicants. 

i.  Application  for  Federal  Education 
Assistance  (ED  424)  and  instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Assurances — Non-Construction 
Programs  (SF  424B)  and  instructions. 

1.  Certifications  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

m.  Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Vfiluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

n.  Disclosure  of  Lobbying  Activities 
(SF  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cecile  Kreins,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  5611.  Svvitzer  Building. 
Washington.  DC  20202-6510 
Telephone:  (202)  205-5568.  fim 
Lockhart,  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW..  room  5622. 
Svvitzer  Building,  Washington,  DC 
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2U202-6510.  Telephone:  202-205-5426. 
Rebecca  Richey,  L'.S  Department  of 
Education,  400  Maryland  Avenue,  S\V., 
room  5619.  Svvitzer  Building, 
Washington.  DC  20202-6510. 
Telephone:  202-205-9717.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relav  Service  (FIRS)  at  1- 
800-87:'-8339. 

Individuals  with  disabdities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http:/' ocfo.ed.gov/fedreg. htm 
http:'  www  ed.gov/news.html 

To  use  the  PDF  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498;  or  in  the 
Washington,  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  thi.";  dn(  umpni 
IS  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
■Access  at: 

http://www.access.gpo.gov/nara/index.html 
Program  .Authority:  20  U.S.C.  7422 
Dated:  November  12.  1999. 

Art  Love, 

Acting  Director,  Office  of  Bilingual  Education 

and  Xfinohtv  Languaaps  Affairs. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  0MB 
control  number  for  this  information 
collection  is  OMB  No.  188,5-0538 
(Expiration  Date:  12/31/2001).  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  80 
hours  per  response,  including  the  time 
to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed, 
and  complete  and  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate  or  suggestions  for 


improving  this  form,  please  write  to: 
U.S.  Department  of  Education. 
Washington,  D.C.  20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.'S: 
Department  of  Education,  400  Maryland 
.\venue,  SW.,  room  5605,  Switzer 
Building,  Washington,  D.C.  20202-6510. 

Application  Instructions 

Mandator}-  Page  Limit  for  the 
Application  Sarrative 

The  narrative  is  the  section  of  the 
application  where  vnu  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  morL»  than  35  pages,  using  the 
following  standards: 

(DA  page  is  85"  x  11",  on  one  side 
only  With  1"  margins  at  the  top,  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  m  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  12  characters  per 
inch. 

The  page  limit  does  not  apply  to  the 
Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs;  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
certifications;  or  the  one-page  abstract 
and  table  of  contents  described  below. 
The  page  limit  applies  only  to  item  14 
m  the  Checklist  for  Applicants  provided 
below 

IF,  IN  ORDER  TO  MEET  THE  PAGE 
LIMIT.  YOU  USE  PRINT  SIZE, 
SPACING.  OR  MARGINS  SMALLER 
THAN  THE  ST,\NT)ARDS  SPECIFIED 
IN  THIS  NOTICE.  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FUNDING. 

Abstract 

The  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 
includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 


order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Empowerment  Zone/Enterprise 
Community  Priority 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentation 
Form  the  applicable  Empowerment 
Zone  or  Enterprise  Community.  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  systemic  educational 
reform  in  the  particular  Empowerment 
Zone  or  Enterprise  Community  and  be 
an  integral  part  of  the  Zone=s  or 
Community=s  comprehensive 
revitalization  strategies.  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  at  the  end  of 
this  notice. 

.additional  Guidani  e 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 
selection  criteria.  Be  sure  that  the  table 
includes  the  page  numbers  where  the 
parts  of  the  narrative  are  foimd. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants  to 
verify  that  your  application  is  complete. 
Submit  three  copies  of  the  application, 
including  an  original  copy  containing 
an  original  signatm-e  for  each  form 
requiring  the  signature  of  the  authorized 
representative.  Do  not  use  elaborate 
bindings  or  covers.  The  application 
package  must  be  mailed  or  hand- 
delivered  to  the  Application  Control 
Center  (ACC)  and  postmarked  by  the 
deadline  date. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
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applicants  except  schools  funded  by  the 
Fiureau  of  Indian  Affairs  to  submit  a 
( ()p\  of  their  apf)Hcation  to  their  State 
edut:ationdl  agency  (SEA)  for  review 
and  comment  (20  lj,S,C.  7426(a)(2)). 
Section  75  156  of  the  Education 
Department  General  Administrative 
Regulations  (EDCl.-XR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
Department  of  Eduratinn  This  section 
of  EDG.\R  also  r>':juir">  .ipplicants  to 
attach  to  their  ap;)!i(  atioa  a  copv  of 
their  letter  that  rt'ijuest.>  the  SEA  to 
cf)mment  on  the  application  (34  CFR 
75.1561   .^  copy  of  this  letter  should  be 
attac;hed  to  the  Project  Documentation 
Form  ccmtained  in  this  application 
package  APPLICA.MS  THAT  DO  NOT 
SUBMIT  A  f:()PY  OF  THEIR 
,\PPLI(:ATK)N  TO  THI-iR  ,STATE 
EDUCATIONAL  AtiFNCV  I\ 
ACCORDANCE  WITH  THhSK 
STATITORY  AND  RFC!  "LATORV 
R£QUIRF:MFNTS  will  NOT  HK 
CONSIDERED  F(  )K  M  NDING. 


Checidist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1,  Application  for  Federal  Education 
Assistance  Form  (ED  424), 

2,  GroBf)  Application  Certification 
Form  (if  applicable), 

3,  Budget  Information  Form  (ED  524). 

4,  Itemization  of  costs  for  each  budget 
year, 

5,  Student  Data  Form, 

6,  Project  Documentation  Form, 
including: 

Section  A — Copy  of  transmittal  letter 
to  SEA  requesting  SEA  to  comment  on 
the  application; 

Section  B — Documentation  of 
consultation  with  nonprofit  private 
school  officials; 

Section  C — Appropriate  box  checked; 

Section  D — Empowerment  Zone  or 
Enterprise  Community  identified  (if 
applicable), 

7,  Assurances — Non-Construction 
Programs  Form  (SF  424B), 


8.  Certifications  Regarding  Lobbving: 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirement^  Form  (ED  80- 
OOl.i;. 

9.  Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntarv 
Exclusion — Lower  Tier  Covered 
Transactions  Form  ;ED  80-0014)  (if 
applicabie). 

10.  Disclosure  of  Lobbving  Actu  ities 
Form  (SE  LLL). 

11.  Information  that  addresses  section 
427  of  the  General  Eduf:atinn  Provisions 
Art.  (See  the  form  below  entitled  \otice 
to  All  Applicants] 

12.  One-page  abstract. 

13.  Table  of  Contents. 

14.  Application  ndrrati\'e,  not  to 
exceed  35  pages 

15.  One  original  anri  two  copies  of  the 
application  for  transmittal  to  the 
Education  Department's  .Application 
Control  Center, 

BILLING  CODE  4000-01-P 
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Application  torTederaT 
Education  Assistance 


Note:  If  available,  p'.ease  provide 
application  package  on  diskette 
and  specifv  the  file  formal 


U.S.  Department  of  LcJucaiion 


Fono  Approved 
OMBNo  ir75.0IO6 

Fxp  0<).30'200l 


Applicant  Information 

1.  Name  and  .address 
Lega;  Name: 


Organizational  Unit 


Address 


City 


J I I l_ 


2.  •\pplicani  s  l)-l  -N-S  Number 

3.  (.ataiog  of  Federal  Domestic  AssiitaiKC  =    o4. 

4.  Proiect  Director: 


StMe 
Title: 


County 


ZIP  Code +  4 


12   18  8  SI!  ■♦ 


PROGRAM  DEVELOPMENT  AND  IMPLEMENTATION  GRANT 

6.  Is  TV  of  Arr'icanl  'Fnit"-  appropriate  letter  in  the  box.)     \ | 


.Addres.'. 


Cit> 
Tel.  #:  ( 


State 

Fax*  { 


Zip  code  +  4 

) -_ 


•     F-Maii  Address: 


A  -  Stale 

H 

-  Independent  School  Distria 

B  -  Counrv 

I- 

Public  College  or  University 

C  -  Municipai 

J 

Privjte.  Non-Profit  College  or  University 

D  -  Township 

K 

•  Indian  Tribe 

E  -  Interstate 

Individual 

F  -  lntennun]t:pa 

\' 

^\  au.  Profit-Making  Oganizauon 

G  -  Special  Distnci 

N 

-  Other  (SpeciM: 

5.  Is  the  applicant  delinquent  on  an\  f-ederai  debt^ 
flf  "  Yes.     attach  an  explanation  , 


Yes 


No 


7.  Novice  Applicant   Yes 


No 


Application  Information 

8.  Type  of  Submission, 

-PreApphcation  ipptication 

Construction  Construciion 

Non-Construction        Non-C  onstnjction 

9.  Is  application  subject  to  revieu  b>  txecuti\e  Order  12372  process? 
Yes  {Lyate  made  avadable  to  the  Executive  Order  12372 

process  for  re\iewi    / ' 

No    (If  "So     check  app'-opriale  ^ox  'if/ow  ) 

Program  is  not  covered  b>  F.  O   Myi 

Program  has  not  been  selected  by  State  for  review 


1 1 .  Arc  ,ir!\  research  activities  involving  human  subjects  planned  at 

any  time  during  the  proposed  project  period''  Yes  No 

a.  If  "Yes,"  Exemplion(s!  »  b  Assurance  of  Compliance  #: 


OR 


IRB  appro\a!  date. 


Full  IRB  or 
Expedited  Review 


12.  Descriptive  Title  of  Applicant's  Project 


10.  Proposed  Project  Dates 


/ 


/ 


Start  Date: 


End  Date: 


Estimated  Funding 


13a.  Federal 

.(M) 

b.  Applicant 

$ 

DO 

c  State 

,00 

d.  Local 

.00 

e.  Other 

.00 

f.  Program  ir 

come 

$ 

00 

g.  TOTAL 

S 

.00 

ED  424  (rev 

1  12.99) 

Authorized  Representati>e  Information 

14.    ;  I-  the  best  of  m>  knowledge  and  bciic:  aii  data  m  this  preappli::atioa/application  are  true 

,ind  correct   Hie  documen;  has  beer.  Jiii\  authonzed  by  the  governing  body  of  the  applicant 
.ind  Lho  applicai:!  w  i  :  comp''*  ^  ''.r^  trc  ,iti.i.;ied  assurances  if  the  assistance  is  awarded. 
a.  Isped  Name  o!  ■\u;hor:/cd  Repfcsc.:.',;  ■- e 


b.  Title 


c.  .ei,  s  1  )_ 

d.  E-Mail  Address: 


.Faxl»:( 


e  Signature  of  Authorized  Representative 


Date; 
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Instructions  for  ED  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  appli- 
cant and  the  name  of  the  primary  organizational  unit  which 

will  undertake  the  assistance  activity. 

2.  D-L  -N-S  Number.  Fnter  the  applicant's  D-U-N-S  Number. 
If  vour  organization  does  not  have  a  D-U-N-S  Number,  you 
can  obtain  the  number  by  calling  1-800-333-0505  6r  by 
completing  a  D-U-N-S  Number  Request  Form.  The  /ogn 
can  be  obtained  via  the  Internet  at  the  following  URL: 
http://www.dnb.com/dbisyaboutdb/intlduns.htm. 

3.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Num- 
ber. Enter  the  CFDA  number  and  title  of  the  program  under 

which  assistance  is  requested 

4.  Project  Director.  Name,  address,  telephone  and  fax  num- 
bers, and  e-mail  address  of  the  person  to  be  contacted  on 
matters  involving  this  application.  ^  i 

5.  Federal  Debt  Delinquency.  Check  "Ves"  if  the  applicant's 
organization  is  delinquent  on  an\  Federal  debt.  (This  ques- 
tion refers  to  the  applicant's  organization  and  not  to  the  per- 
son who  signs  as  the  authorized  representative.  Categories 
of  debt  include  delinquent  audit  disallowances,  loans  and 
taxes.)  Otherwise,  check  "No." 


6.  Type  of  Applicant. 

provided. 


Hnter  the  appropriate  letter  in  the  box 


7.  Novice  .Applicant.  Check  "^es"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration 
to  novice  applicants  and  vou  meet  the  program  requirements 
for  novice  applicants  Bv  checking  "Yes"  the  applicant  cer- 
tifies that  1!  meets  the  novice  applicant  requirements  speci- 
fied b\  ED    Otherwise,  check  "Xo." 

8.  Type  of  Submission.  Self-explanatory. 

9.  Executive  Order  12372.  Check  "Yes"  if  the  application  is 
subject  to  review  by  Executive  Order  12372.  Also,  please 
enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
12  122000)  Applicants  should  conuct  the  State  Single 
Point  of  Contact  (SPOC)  for  Federal  Executive  Order  12372 
to  determine  whether  the  application  is  subject  to  the  State 
intergovernmental  review  process.  Otherwise,  check  "No." 

10.  Proposed  Project  Dates.  Please  enter  the  month,  date,  and 

four  (4)  digit  vear  (e.g.,  12/12/2000). 

11.  Human  Subjects.  Check  "Yes"  or  "No".  If  research  ac- 
tivities invoKmg  human  subjects  are  not  planned  at  anv 
time  during  the  proposed  project  period,  check  "No."  The 
remaining  parts  of  item  1 1  are  then  not  applicable. 

U  research  activities  involving  human  subjects,  whether  or 
not  exempt  from  Federal  regulations  for  the  protection  of 
human  subjects,  are  planned  at  any  time  during  the  pro- 
posed project  period,  either  at  the  applicant  organization  or 
at  an\  other  performance  site  or  collaborating  institution, 
check  "Yes."  If  all  the  research  activities  are  designated  to 
be  exempt  under  the  regulations,  enter,  in  item  1  la,  the  ex- 
emption number(s)  corresponding  to  one  or  more  of  the  six 


exemption  categories  listed  in  "Protection  of  Human  Sub- 
jects in  Research"  attached  to  this  form  Provide  sufficient 
information  in  the  application  "to  allow  a  determination  that 
the  designated  exemptions  in  item  I  la.  are  appropriate 
Provide  this  narrative  information  in  an  "Item 
1 1/Protection  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page.  Skip  the  remaining  parts  of  item  11. 

If  some  or  all  of  the  planned  research  activities  involving 
human  subjects  are  covered  (nonexempt).  skip  item  I  la  and 
continue  with  the  remaining  parts  of  item  1 1,  as  noted  be- 
low In  addition,  follow  the  instructions  in  "Protection  of 
Human  Subjects  in  Research"  attached  to  this  form  to 
prepare  the  six-point  narrative  about  the  nonexempt  activi- 
ties. Provide  this  six-point  narrative  in  an  "Item 
1  I/Protection  of  Human  Subjects  Attachment"  and  in- 
sert this  attachment  immediately  following  the  ED  424 
face  page. 

If  the  applicant  organization  has  an  approved  iVIultiple 
Project  Assurance  of  Compliance  on  file  with  the  Grants 
Policy  and  Oversight  Staff  (GPOS),  U.S.  Department  of 
Education,  or  with  the  Office  for  Protection  from  Research 
Risks  (OPRR).  National  Institutes  of  Health.  U.S.  Depart- 
ment of  Health  and  Human  Services,  that  covers  the  specific 
activity,  enter  the  Assurance  number  in  item  lib  and  the 
date  of  approval  by  the  Institutional  Review  Board  (IRB)  of 
the  proposed  activities  in  item  1  Ic.  This  date  must  be  no 
earlier  than  one  year  before  the  receipt  date  for  which  the 
application  is  submitted  and  must  include  the  four  (4)  digit 
year  (e.g.,  2000).  Check  the  type  of  IRB  review  in  the  ap- 
propriate box.  An  IRB  may  use  the  expedited  review  pro- 
cedure if  it  complies  with  the  requirements  of  34  CFR 
97.1 10.  If  the  IRB  review  is  delayed  beyond  the  submission 
of  the  application,  enter  "Pending"  in  item  1  Ic.  If  your  ap- 
plication is  recommended/selected  for  funding,  a  follow-up 
certification  of  IRB  approval  from  an  official  signing  for  the 
applicant  organization  must  be  sent  to  and  received  by  the 
designated  ED  official  within  30  days  after  a  specific  formal 
request  from  the  designated  ED  ofTicial.  If  the  applicant 
organization  does  not  have  on  file  with  GPOS  or  OPRR  an 
approved  Assurance  of  Compliance  that  covers  the  pro- 
posed research  activi^,  enter  "None"  in  item  1  lb  and  skip 
lie  In  this  case,  the  applicant  organization,  by  the  signa- 
ture on  the  application,  is  declaring  that  it  will  comply  with 
34  CFR  97  within  30  days  after  a  specific  formal  request 
from  the  designated  ED  official  for  the  Assurance(s)  and 
IRB  certifications. 

12.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project. 
If  more  than  one  program  is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If  appropriate  (e.g.,  con- 
struction or  real  property  projects),  attach  a  map  showing 
project  location.  For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 

13.  Estimated  Funding.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by  each  contributor 
Value  of  in-kind  contributions  should  be  included  on  appro- 
priate lines  as  applicable.  If  the  action  will  result  in  a  dol- 
lar change  to  an  existing  award,  indicate  only  the  amount  of 
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the  change.  For  decreases,  enclose  the  amounts  in  parenthe- 
ses. If  both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For  multiple  pro- 
gram funding,  use  totals  and  show  breakdown  using  same 
categories  as  item  13. 

1 4.  C  ertintation.  To  be  signed  by  the  authorized  representative 
of  the  applicant.  A  copy  of  the  governing  body's  authoriza- 
tion for  you  to  sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant  s  office. 

Be  jure  to  enter  the  teleph'.ne  aiiJ  :a\  number  and  e-mail 
address  of  the  authorizcJ  representative.  Also,  in  item  14e, 
please  enter  the  month,  date,  and  four  (4)  digit  year  (e.g., 
12. 12.2000)  in  the  date  signed  field. 


Paperwork  Burden  Statement 

.Accordmi;  !,■■  the  Paperwork  Reduction  Act  of  1995,  no  per- 
.son>  are  required  lo  respond  to  a  collection  of  information 
unles.<;  such  collection  displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  lor  this  ;nionnation  collec- 
tion IS  18"5-0106,  The  time  required  to  complete  this  in- 
formation coi lection  is  estimated  to  average  between  15  and 
45  tiiinutes  per  response,  including  the  lime  to  review  in- 
structions, search  existing  data  resources,  gather  the  data 
needed,  and  complete  and  review  the  information  collection. 
If  you  have  any  comments  concerning  the  accurac>  of  the 
estimate(s)  or  suggestions  for  improving  this  form,  please 
write  to:  L,S  Department  of  Education,  Washington.  1)  C, 
20202-4651  If  you  have  comments  or  concerns  regard- 
ing the  status  of  your  individual  submission  of  this  form 
write  directly  to:  Joyce  1,  Mays,  .Application  Control  Cen- 
ter. I '  S  [)epartmeni  of  Hducarion.  "th  and  D  Streets.  S  W. 
ROB".     Room     3633,     Washington.     DC      ;n:o;-4";5 
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Protection  of  Human  Subjects  in  Research 
(Attachmint  to  KD  424) 


I.  Instructi()n>  t(i  Vp[)li(.anl.s  ahout  the  Narrative  In- 
formation that  Must  hi'  l'r()%i(le(l  if'Kestarch  \cfivitics 
In\ol\in(;  Human  Subjects  are  JMaiintd, 

If  \ou  marked  item  1 1  on  the  application  "Yes"  and  designated 
exemptions  in  I  la  ,  (all  research  activities  are  exempt),  pro- 
vide sufTicient  information  in  the  application  to  allow  a  determi- 
nation that  the  designated  exemptions  are  appropriate.  Research 
involving  human  subjects  that  is  exempt  from  the  regulations  is 
discussed  under  II. B.  "Exemptions,'"  below.  The  Narrative 
must  be  succinct  Provide  this  information  in  an  "Item 
II /Protection  of  Human  Subjects  \tt;ichmenl"  and  insert 
this  attachment  immediaIeK  following;  the  Fl>  424  face  page. 

If  sou  marked  "Yes"  to  item  1 1  on  the  face  page,  and  designated 
no  exemptions  from  the  regulations  (some  or  all  of  the  re- 
search activities  are  nonexempt).  address  the  following  six 
points  tor  L'ach  nonexempt  activity  In  addition,  if  research  in- 
volving human  subjects  will  take  place  at  collaborating  site(s)  or 
other  performance  site(s),  provide  this  information  before  dis- 
cussing the  six  points.  Although  no  specific  page  limitation 
applies  to  this  section  of  the  application,  be  succinct.  Provide 
the  six-point  narrative  and  discussion  of  other  performance  sites 
in  an  "Item  1 1  Protection  of  Humnn  Subjects  Attachment" 
and  insert  this  attachment  immedialelv  follimini;  the  KI)  424 
face  page. 

(1 )  Provide  a  detailed  description  of  the  proposed  involvement 
of  human  subjects.  Describe  the  characteristics  of  the  subject 
population,  including  their  anticipated  number,  age  range,  and 
health  status  Identify  the  criteria  for  inclusion  or  exclusion  of 
anv  subpopu  anon  I  \plai'-  'he  rationale  for  the  involvement  of 
specidi  cljs-.e^  .n  ^udilc;  .  ich  as  children,  children  with  dis- 
abilities, adults  with  disabilities,  persons  with  mental  disabili- 
ties, pregnant  women,  prisoners,  institutionalized  individuals,  or 
others  v,\\o  are  likely  to  be  vulnerable. 

(2)  Identify  the  sources  of  research  material  obtained  from  indi- 
vidually identifiable  living  human  subjects  in  the  form  of 
specimens,  records,  or  data.  Indicate  whether  the  material  or 
data  will  be  obtained  specifically  for  research  purposes  or 
whether  u^e  ^^i!!  be  made  of  existing  specimens,  records,  or 
data 

(3)  Describe  plans  for  the  recruitment  of  subjects  and  the  con- 
sent procedures  to  be  followed.  Include  the  circumstances  un- 
der which  consent  will  be  sought  and  obtained,  who  will  seek  it, 
the  nature  of  the  information  to  be  provided  to  prospective  sub- 
jects, and  the  method  of  documenting  consent.  State  if  the  In- 
stitutional Review  Board  (IRB)  has  authorized  a  modification  or 
waiver  of  the  elements  of  consent  or  the  requirement  for  docu- 
mentation of  consent. 

(4)  Describe  potential  risks  (physical,  psychological,  social, 
legal,  or  other)  and  assess  their  likelihood  and  seriousness. 
Where  appropriate,  describe  alternative  treatments  and  proce- 
dure->  that  might  be  advantageous  to  the  subjects. 


(5)  Describe  the  procedures  for  protecting  against  or  minimizing 
potential  risks,  including  risks  to  confidentiality,  and  assess  their 
likely  effectiveness.  Where  appropriate,  discuss  provisions  for 
ensuring  necessan.  medical  or  professional  intervention  in  the 
event  of  adverse  effects  to  the  subjects.  .-Mso.  where  appropri- 
ate, describe  the  provisions  for  monitoring  the  data  collected  to 
ensure  the  safeiv  of  the  subjects. 

(6)  Discuss  vvhy  the  risks  to  subjects  are  reasonable  in  relation 
to  the  anticipated  benefits  to  subjects  and  in  relation  to  the  im- 
portance of  the  knowledge  that  may  reasonably  be  expected  to 
result. 


II.  Information  on  Research  .Activities 
Involving  Human  Subjects 

A.   Definitions. 

.\  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human  subjects,  as  defined 
in  the  regulations 

— Is  It  a  research  activity? 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title 
34.  Code  of  Federal  Regulations.  Part  97.  define  research  as  "a 
systematic  investigation,  including  research  development,  test- 
ing and  evaluation,  designed  to  develop  or  contribute  to  gener- 
alizable  knowledge"  //  an  activity  follows  a  deliberate  plan 
whose  purpose  is  to  develop  or  contribute  to  gemraiizable 
knowledge,  such  as  an  exploratory  study  or  the  collection  of 
data  to  test  a  hypothesis,  it  is  research  Activities  which  meet 
this  definition  constitute  research  whether  or  not  thev  are  con- 
ducted or  supported  under  a  program  which  is  considered  re- 
search for  other  purposes  For  example,  some  demonstration 
and  service  programs  may  include  research  activities. 

— Is  It  a  human  subject? 

The  regulations  define  human  subject  as  "a  living  individual 
about  whom  an  investigator  (whether  professional  or  student) 
conducting  research  obtains  ( 1 )  data  through  intervention  or 
interaction  with  the  individual,  or  (2)  identifiable  private  infor- 
mation." (Ij  If  an  activity  involves  obtaining  information  ahout 
a  living  person  by  manipulating  that  person  or  that  person  s 
environment,  as  might  occur  when  a  new  instructional  technique 
is  tested,  or  by  communicating  or  interacting  with  the  individ- 
ual, as  occurs  with  surveys  and  interviews,  the  definition  of  hu- 
man subject  is  met.  (2)  If  an  activity  involves  obtaining  private 
information  about  a  living  person  m  '<uch  a  way  that  the  infor- 
mation can  he  linked  to  thai  individual  (the  identity  of  the  sub- 
ject is  or  may  be  readily  determined  by  the  investigator  or  asso- 
ciated with  the  information),  the  definition  of  human  subject  is 
met.  [Private  information  includes  information  about  behavior 
that  occurs  in  a  context  in  which  an  individual  can  reasonably 
expect  that  no  observation  or  recording  is  taking  place,  and  in- 
formation which  has  been  provided  for  specific  purposes  bv  an 
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individual  and  which  the  individual  can  reasonably  expect  will 
not  be  made  riiblic  (for  example,  a  school  health  record).] 


B.   Exemptions. 

Research  activities  in  which  the  only  involvement  of  human 
subjects  will  be  in  one  or  more  of  the  following  six  categories  of 

exemptions  are  not  co\ered  h\  the  regulations: 

(1)  Research  conducted  m  established  or  commonly  accepted 
educational  settings,  involving  normal  educational  practices, 
such  as  (a)  research  on  regular  and  special  education  instruc- 
tional strategies,  or  (b)  research  on  the  effectiveness  of  or  the 
comparison  among  instructional  techniques,  curricula,  or  class- 
room management  Ticthods 

(2)  Research  invoiving  the  use  ot  cducationa.  tests  (cognitive, 
diagnostic,  aptitude,  achievement),  survev  procedures,  interview 
procedures  or  observation  of  public  behavior,  unless:  (a)  infor- 
mation obtained  is  recorded  m  such  a  manner  that  human  sub- 
jects can  be  identified.  direciK  or  through  identifiers  linked  to 
the  subiects.  and  (b)  anv  disclosure  of  the  human  subjects'  re- 
sponses outside  the  research  could  reasonablv  place  the  subjects 
at  risk  of  criminal  or  civil  liability  or  be  daiiiagmg  to  the  sub- 
jects' financial  standing,  emplov ability,  or  reputation  //  the 
subjects  are  children,  this  exemption  applies  only  In  research 
involving  educational  tests  or  observations  of  public  behavior 
when  the  investigalor(s)  do  not  participate  in  the  activities  be- 
ing observed.  (Children  are  defined  as  persons  who  have  not 
attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  m  the  research,  under  the  applicable  law  or  jurisdiction 
in  which  the  research  will  be  conducted  j 

(3)  Research  involving  the  use  of  educational  tests  icognitive. 
diagnostic,  aptitude,  achievement),  sur^ev  procedures,  interview 
procedures  or  observation  of  public  behavior  that  is  not  exempt 
under  section  (2)  above,  if  the  human  subjects  are  elected  or 
appointed  public  otTicials  or  candidates  tor  public   office,  or 


federal  statute(s)  require(s)  without  exception  that  the  confiden- 
tiality of  the  personally  identifiable  infonnation  will  be  main- 
tained throughout  the  research  and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data, 
documents,  records,  pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly  available  or  if  the  in- 
formation is  recorded  by  the  investigator  in  a  manner  that  sub- 
jects cannot  be  identified,  directly  or  through  identifiers  linked 
to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted 
by  or  subject  to  the  approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or  otherwise  examine: 
(a)  public  benefit  or  service  programs;  (b)  procedures  for  ob- 
taining benefits  or  services  under  those  programs;  (c)  possible 
changes  in  or  alternatives  to  those  programs  or  procedures;  or 
(ji  poNSihle  changes  in  methods  or  levels  of  payment  for  bene- 
fits or  services  under  those  programs, 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance 
studies,  (a)  if  wholesome  foods  without  additives  are  consumed 
or  (b)  if  a  food  is  consumed  that  contains  a  food  ingredient  at  or 
below  the  level  and  for  a  use  found  to  be  safe,  or  agricultural 
chemical  or  envirormiental  contaminant  at  or  below  the  level 
found  to  be  safe,  by  the  Food  and  Drug  Administration  or  ap- 
proved by  the  Environmental  Protection  Agency  or  the  Food 
Safety  and  Inspection  Service  of  the  U.S  Department  of  Agri- 
culture. 

Copies  oj  the  Departmeni  of  Fdui.alton'\  Regulali<>n\  fur  ihe 
Protection  of  Human  Subjects.  .W  t  FR  Pan  '>'  and  other  per- 
tinent materials  on  the  protection  at  human  \ubject\  in  re- 
search are  available  from  the  Orant^  Poiu\  and  Oversight 
Stajf  fOPOSj  Office  of  the  i  hief  linancial  and  Chief  Infor- 
mation Officer.  L  .S.  Department  of  Education.  H  ashington. 
DC.  telephone:  1 202^  '08-S26.\  and  on  the  i  .S  Department 
of  Educaiion  s  Protection  of  Human  Subjects  m  Research 
Heb  Site  at  http:   ocfo. cd.gov  human^uh  hrm. 
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OMB  Control  No.  !801-0(X)4  (Exp    8'3!'2001) 
NOTICE  TO  ALL  APPLICANTS 


The  purpose  of  this  enclosure  is  to  inform  you  about  a 
new  provision  in  the  Department  iff  Education's 
General  Education  Provisions  Act  (GEPA)  that  applies 
to  applicants  tor  new  grant  awards  under  Department 
programs  This  provision  is  Section  427  of  GEPA, 
enacted  as  pan  of  the  Improving  America's  Schools 
Act  of  1W4  (Pub.  L.  103-382). 

To  VN'hom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for  new  grant 
awards  under  this  program  ALL  APPLICANTS 
FOR  NEW  AWARDS  VR  ST  INCLLDE 
INFOR.MATION  IN  THEIR  APPLR  A  TIONS  TO 
ADDRESS  THIS  NEW  PROVISION  LN  ORDER 
TO  RECEIVE  FUNDING  inVDER  THIS 
PROGRAM. 

(It  this  program  is  a  State-formula  grant  program,  a 
State  needs  to  provide  this  description  only  for  projects 
or  activities  that  it  carries  out  with  funds  reserved  for 
State-level  u-ses.  In  addition,  local  school  districts  or 
other  eligible  applicants  that  apply  to  the  State  for 
funding  need  to  provide  this  description  in  their 
applications  to  the  State  for  fimding.  The  State  would 
be  responsible  tor  ensuring  that  the  school  district  or 
other  local  entitv  has  submitted  a  sufficient  section  427 
statement  as  descn'tx-d  below.) 

WTiat  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for  funds  (other 
than  an  individual  person  i  to  include  m  its  application 
a  description  of  the  steps  the  applicant  proposes  to  take 
to  ensure  equitable  access  to.  and  participation  in,  its 
Federally-assisted  program  for  students,  teachers,  and 
other  program  bene  tic  laries  with  special  needs.  This 
provision  allows  applicants  discretion  in  developing  the 
required  description  The  statute  highlights  six  types 
of  barriers  that  can  impede  equitable  access  or 
participation  gender,  race,  national  origin,  color, 
disability,  or  age.  Based  on  local  circumstances,  you 
should  determine  whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc.  from  such  access 
or  participation  in.  the  Federally-funded  project  or 
activit\  The  description  in  your  application  of  steps 
to  be  taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address  those  barriers 


that  are  applicable  to  your  circumstances.  In  addition, 
the  information  may  be  provided  m  a  single  narrative, 
or,  if  appropnate.  may  be  discussed  in  connection  with 
related  topics  in  the  application. 

Section  427  is  not  intended  to  duplicate  the 
requirements  of  civil  rights  statutes,  but  rather  to 
ensure  that,  in  designing  their  projects,  applicants  for 
Federal  funds  address  equity  concerns  that  may  affect 
Lhe  ability  of  certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to  high 
standards.  Consistent  with  program  requirements  and 
Its  approved  application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate  barriers  it 
identit'ies. 

W  hat  are  Examples  of  How  an  Applicant  Might 
.Satisfy  the  Requirement  of  This  Provision? 

The  following  examples  may  help  illustrate  how  an 
applicant  may  comply  with  Section  427, 

(1)  An  applicant  that  proposes  to  carry  out  an 
adult  literacy  project  serving,  among  others, 
adults  with  limited  English  proficiency,  might 
describe  in  its  application  how  it  intends  to 
distribute  a  brochure  about  the  proposed  project  to 
.such  potential  participants  in  their  native 
language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use  might 
describe  how  it  will  make  the  materials  available 
on  audio  tape  or  in  braille  for  students  who  are 
blind 

(3)  .An  applicant  that  proposes  to  carry  out  a 
model  science  program  for  secondary  students  and 
is  concerned  that  girls  may  be  less  likely  than 
boys  to  enroll  m  the  course,  might  indicate  how  it 
intends  to  conduct  "outreach"  efforts  to  girls,  to 
encourage  their  enrollment. 

We  recognize  that  many  applicants  may  already  be 
implementing  effective  steps  to  ensure  equity  of  access 
and  participation  in  their  grant  programs,  and  we 
appreciate  your  cooperation  in  responding  to  the 
requirements  of  this  provision. 


Estimated  Burden  Statement  for  GEP.A  Requirements 

The  time  required  to  complete  this  information  collection  is  estimated  to  vary  from  1  to  3  hours  per  resptmse,  with 
an  average  of  1 .5  hours,  including  the  time  to  review  instructions,  search  existing  data  resources,  gather  and  maintain 
the  data  needed,  .ind  complete  and  review  the  information  collection  If  you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or  suggestions  for  improving  this  form,  please  write  to;  U.S.  Department  of 
Education.  Washington,  DC  20202-4651. 
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ASSITIANCES  -  NON-CONSTRl  CTION  PROGRAMS 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  a\erage  15  minuici  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information  Send  comments  regarding  the  burden  estimate  or  an>  other  asf>ect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANA(;EMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  A(,ENC  \  . 

Note:  Certain  of  these  assurances  ma>  not  be  applicable  to  vour  proiec;  .':  program.  If  you  have  questions,  please  contact  the  awarding 
agenc>  Further,  certain  Federal  awarding  agencies  may  require  appiicanls  to  certify  to  additional  assurances.  If  such  is  the  case,  you 
will  be  notified 


.As  the  duly  authonzed  representative  of  the  applicant  i  certify  that  the  applicant: 


Has  the  legal  authority  to  appiv  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost!  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  m  this  application 

Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  an> 
authonzed  representative,  access  to  and  the  nght  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award,  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standard?  or  agencv  directives. 

Will  establish  safeguards  to  prohibit  emplovecs  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  after  receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  .Act  of  1970 
(42  L',S.C.  994728-47631  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one  of  the  !  9  statutes 
or  regulations  specified  m  .Appendix  .A  of  OPM's  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C  F.R  900, 
Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscnmination.  These  include  but  are  not  limited  to  (ai 
Title  VI  of  the  Civil  Rights  Act  of  1964  (PL,  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin;  (b)  Title  IX  of  the  Education  .Amendments  of  1972,  as 
amended  (20  U.SC,  391681-1683.  and  1685-1686).  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 


the  Rehabilitation  Act  of  1973.  as  amended  (29  U.S.C.  3794), 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975.  as  amended  (42  U  S  C  a 
6101-61071  which  prohibits  discnminaiion  on  the  basis  of  age, 
(e)  the  !  )rLiE  Abuse  Office  and  I  -catmcnt  Act  of  1972  (P,L.  92- 
255),  as  amenaed.  relating  to  nondiscnmination  on  the  basis  of 
drug  abuse,  (il  the  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to  nondiscnmmation 
on  the  basis  of  alcohol  abuse  or  alcoholism;  (g)  a  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S.C  33  290  dd- 
3  and  290  ee  3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  CSC  3  3601  ef  seq  ).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other  nondiscnmination 
provisions  m  the  specific  starute{sl  under  which  application  for 
Fedei^i  assistance  is  being  made,  and  ij  >  the  requirements  of 
any  other  nondiscrimination  statute(s)  whi^h  mav  app;\  •.>  Uic 
application. 


Wm  comply,  or  has  almdycongplini,  with  the  requirements  of 
Titles  I!  and  III  of  the  uniform  Relocation  Assistance  and  Real 

Propertv  AcouiMtion  Policies  Act  of  1970  (P.L.  91-646)  which 
provide  for  fa.r  and  equiiabie  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federally 
assisted  programs.  These  requu-emenis  apply  to  all  interests  in 

real  propertv  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases 

Will  complv,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  331501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  employment 
activities  are  funded  m  whole  or  in  part  with  Federal  fimds. 
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9  Wr  ill  complv.  as  applicable,  with  the  provisions  of  the  Davis- 
Bacon  Aa  (4U  use.  33276a  to  276a-7),  the  Copeland  Act  (40 
use.  j276c  and  18  U.S.e.  33874)  and  the  eontract  Work 
Hours  and  Safety  Standards  Act  (40  U.S.C.  33  327-333), 
regarding  labor  standards  for  federally  assisted  construction 
subagrcements. 

10.  V^ill  compK.  iT  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  I9''3  (P  I.  9.'?-234)  which  requires  recipients  in  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  l^  SlO.Odu  or  more 

11.  Will  compK  with  en\ironmcntal  standards  which  may  be 
prescribed  pursuant  to  the  following;  (a)  institution  of 
environmental  qualit>  control  measures  under  the  National 
Environmental  Policv  .Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514.  trii  notification  of  violating  facilities 
pursuant  to  EO  1 1 738.  (c)  protection  of  wetlands  pursuant  to 
EO  1 1990:  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of  project 
consistencv  with  the  approved  State  managctncnt  program 
developed  under  the  Coastal  Zone  Management  Act  of  1972 
(16  ISC  331451  et  seq  );  (0  conformity  of  Federal  actions 
to  State  (Clear  Airi  Implementation  Plans  under  Section  176(c) 
of  the  Clear  \ir  Act  oi  1955.  as  amended  (42  U.S.C.  337401 
et  seq  i.  (g)  protection  oi  underground  sources  of  drinking 
water  under  the  Sate  Drinking  Water  Act  of  1974.  as  amended, 
(PL  93-523),  and  (h)  protection  of  endangered  species  under 
the  Endanaered  Species  .Act  of  1973.  as  amended,  (P.L.  93- 
205). 


12  Will  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  ( 16 
U.S.C.  331721  et  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  .Ac;  ot  1966. 
as  amended  (16  U.SC.  3470).  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Fli.storic  Preservation  Act  of  1974  (16  U  S  C,  33469a-l  et  seq). 

!4  Will  comply  with  PL.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  b>  this  award  of  assistance 

15.  Will  comply  with  the  Laborator,  Animal  Welfare  Act  of  1966 
(P  I.  89-544.  as  amended.  7  U.S.C.  332131  et  seq.)  pertaining 
ro  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 

aWi'ird  of  assistance 

16.  Will  comply  with  the  Lead-Based  Paint  Poi.sonmg  Prevention 
.Act  (42  use  334801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  tlnancial  and 
compliance  audits  in  accordance  with  the  Single  .Audit  .Act 
Amendments  of  1 996  and  O.MB  Circular  No.  ,A- 133.  AAudils 
of  States.  Local  Cjovemment.s.  and  Non-Profit  Organizations. = 

!8  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations  and  policies 
governing  this  program 


SIGNATIRE  OF  A  rTHORlZED  CERTIFYING  OFFICIAL 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT   SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS:  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  -eguiations  cited  beow  to  aete^mme  tne  certification  to  which  they  are  required  to  attest    Applicants 

should  also  review  the  instrL;ctions  for  certification  included  in  tbe  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  req  jirements  under  34  CFR  Part  82,  "New  Restnctions  on  Lobbying,"  and  34  CFR  Part  85, 
"Govemment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Government-vt'ide  Requirements  for  Dnjg-Free  Worl^place 
(Grants) "  The  certifications  shall  be  treated  as  a  matenai  representation  of  fact  upon  which  reliance  will  be  placed  wtien  the 
Department  of  Education  determines  fc  aware  the  covered  transaction  grant  o-  cooperative  agreement 


1     LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U  S  Cooe  ana 
implemented  at  34  C^R  Part  82,  for  persons  entering  mto  a  grant 
or  cooperative  agreement  over  $100  000,  as  defined  at  34  CFR 
Part  82,  Sections  82,105  and  82  1 10  the  applicant  certifies  that 

fa)  No  Federal  appropnated  funds  have  been  oaia  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned  to  any  person  for  nfluenang 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress  or  ar 
employee  of  a  Member  of  Congress  m  connection  with  the  making 
of  any  Federal  grant,  the  entenng  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropnated  funds  have  been 
paid  or  will  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency  a  Member  of 
Congress,  an  officer  or  employee  of  Congress  or  an  employee  of 
a  Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall  conolete  and 
submit  Standard  Form  -  LLL,  "Disclosure  Form  to  Reoort 
Lobbying,"  in  accordance  with  its  instructions 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  included  in  the  award  documents  for  all  subawards 
at  all  tiers  (including  subgrants,  contracts  under  grants  and 
cooperative  agreements  and  subcontracts)  and  that  ail 
subrecipients  shall  certify  and  disclose  accordingly 


2  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspension,  and  implemented  at  34  CFR  Part  85  for  prospective 
participants  in  pnmary  covered  transactions,  as  defined  at  34  CFR 
Part  85,  Sections  85  105  and  85  110- 

A    The  applicant  certifies  that  it  and  its  prinapals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntanly  excluded  from 
covered  transactions  by  any  Federal  department  or  agency 

(b)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  cnminal  offense  m  connection  with 
obtaining,  attempting  to  obtain  or  performing  a  public  (Federal, 
State,  or  local)  transaction  or  contract  under  a  public  transaction 
violation  of  Federal  or  State  antitrust  statutes  or  commission  of 
embezzlemeni,  theft,  forgery,  bnbery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving  stolen  property. 


(c)  Are  not  presently  indicted  fo^  or  otherwise  cnminally  or  civilly 
charged  by  a  governmental  entity  (Federal  State  or  local)  witti 
commission  of  any  of  the  offenses  enumerated  in  paragraph  {2)(b) 
of  this  certification,  and 

(d)  Have  not  within  a  ttiree-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
temiinated  fo'  cause  or  default:  and 

B  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application 


3    DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  reaured  Dy  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
desired  at  34  CFR  Part  85,  Sections  85  605  and  85  610  • 

A.  The  applicant  certifies  that  it  will  or  will  continue  fo  provide  a 

drug-free  workolace  bv 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture  o  strDut'or  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  ir  f^e  g'-antees  workplace  and 
specifying  the  actions  tnat  wili  be  taken  against  employees  for 
violation  of  such  prohibition 

(b)  Establishing  an  on-gomg  drug  t'^ee  awarer^ess  program  to 
inform  employees  abcat, 

(1)  The  dangers  of  drug  abuse  in  the  workplace: 

(2)  The  grantee  s  policy  of  -naintammg  a  drug-free  workplace, 

(3)  Any  available  drug  counseling,  rehabilitation  and  employee 

assistance  programs,  and 

(4)  The  penalties  t*-.at  mav  be  imposed  upon  employees  for  drug 
abuse  violations  occurnng  in  the  worlqjiace: 

(c)  Making  it  a  require.ment  that  eacn  employee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  la); 

(0)  Notifying  the  employee  m  •he  statement  wquilWl  by  pa-^graph 
(a)  that,  as  a  cone  tion  of  employment  undarttw grant,  the 
employee  will: 

(1)  Abide  by  the  terms  of  tne  statement:  and 

(2)  Notify  the  employer  in  wnting  o'  nis  or  tier  conviction  for  a 
violation  of  a  criminal  drug  statute  occu^-ig  i"  tne  workplace  no 
later  than  five  caiendar  oays  after  such  conviction 
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(e)  Notif/ing  the  agency,  m  writing  withm  iC  caienoar  aays 
after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction    Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to   Director  Grants  Policy  and 
Oversight  Staff  U  S   Department  of  Education  400  Maryland 
Avenue,  S.W  (Room  3652.  GSA  Regional  Office  Building  No. 
3),  Washington,  DC  20202-4248    Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions  withm  30  -:a'endar  days 
of  receiving  notice  under  subparagraph  .d)i2^   with  -espect  to 
any  employee  who  is  so  convicted 

(1)  Taking  appropriate  personnel  action  agamst  suc.'i  an 
employee,  up  to  and  including  termination  consistent  with  ;fie 
requirements  of  the  Rehabilitation  Act  of  1973  as  amenoed  or 

(2)  Requiring  such  employee  to  partiapate  satisfactory,   •   a 
drug  abuse  assistance  or  rehabilitation  program  approvea  for 
such  purposes  by  a  Federal  State,  or  local  health    aw 
enforcement,  or  other  appropnate  agency 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragrapr  s 

(a),  (b).  (c).  (d),  (e),  and  (f) 

B  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  m  connection  witf  the 
specffic  grant 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
mpiemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85  605  and  85  610- 

A  As  a  condition  of  the  grant,  i  certify  that  I  will  not  engage  in 
the  unlavirful  manufacture,  distnbution.  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 

'he  grant,  and 

B    if  convicted  of  a  cnminal  drug  offense  resulting  from  a 
violation  occumng  dunng  the  conduct  of  any  grant  activity,  1 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  conviction,  to  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S  W.  (Room 
3652  GSA  Regional  Office  Building  No  3).  Washington.  DC 
20202-4248    Notice  shall  include  the  identification  number(s) 
of  each  affected  grant 


Place  of  Perfonnance  (Street  address  city   county   state  zip 
code) 


Check  [  ]  if  there  are  workplaces  or  *iie  tna;  ire  "o'  lOentrfied 
here 


As  the  duly  authonzed  representative  of  tne  ape  -cant     -e-cy  :,er^ifv  mat  the  applicant  will  comply  with  the  above  certifications. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  riTLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Regarding  Zcaa^-^ent,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  --  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  in-plementlng  Executive  Order  12549,  Debarment  and  Suspension,  34  CFR 
Part  35,  for  all  lower  tier  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85.110. 


Instructions  for  Certification 

1    By  signing  and  submitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below 

2.  The  certificat;on  in  this  clause  is  a  material  representation  of  fact 
upon  which  .'■ellance  was  placed  when  this  transaction  was  entered 
into.  If  it  IS  later  determined  that  the  prospective  lower  tier  pr  ticipar.t 
knowingly  rendered  an  en'oneous  certification.  ;n  adoition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  debarment. 

3.  The  prospective  'ewer  tier  participant  shall  provide  immediate 
wntten  notice  to  the  person  to  which  this  proposal  .s  submitted  if  at 
any  time  the  prospective  lower  tier  participant  learns  that  its 
certification  was  erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "debarred,"  "suspended," 
"ineligible, '  "lower  tier  covered  transaction."  "participant," "  person," 
"pnmary  covered  transaction," "  principal,"  "proposal,"  and  "voluntanly 
excluded,"  as  jsed  ;n  this  clause,  have  the  meanings  set  out  m  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  '2543  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  m  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  ower  tier  participant  agrees  by  submitting  this 
pi-cposal  that,  should  the  proposed  covered  transaction  be  entered 
into,  it  sha'l  not  ((.■^owmgly  enter  into  any  'ower  tier  covered  transaction 
with  a  person  who  rs  :lebarred,  suspended,  tieclared  ineligible,  or 
vclun'anly  excluded  from  participation  n  this  covered  transaction, 
i-nless  authorized  py  the  department  or  agency  with  which  this 
transactioo  originated 


6    The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  titled  ACertification 
Regarding  Debannent.  Suspension.  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions.;  without  modification,  in 
all  lower  tier  covered  transactions  and  in  all  solicitations  for  lovwr  tier 
covered  transactions 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  panicipant  in  a  lower  tier  covered  transaction  that  it  is 
not  debarred,  suspended,  ineligible,  or  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  panicipant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  panicipant  may  but  is 
Not  required  to  check  the  no  Procurement  List. 

8.  Nothing  contamed  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith 
the  certification  required  by  the  clause.  The  knowledge  and 
information  of  a  panicipant  is  not  required  to  exceed  that  which  is 
normally  possessed  by  a  prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
instructions,  if  a  panicipant  in  a  covered  transaction  knowmgly  enters 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  panicpation  in  this 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which  this  transaction 
Originated  may  pursue  available  remedies,  includmg  suspension 
And/or  debarment. 


^er.ification 


(1 )  The  prospective  lower  ti^r  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its  pnncipals  are  presently  deoarred. 

suspenced,  proposed  'or  debarment,  declared  ineligible,  or  voluntarily  excluded  *rom  participation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2>  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certification,  such  prospective  participant  shall 

^nach  an  explanation  to  this  proposal 


.NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  .NAME  AND  TITLE  CF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  3C-G014,  9,90  (Replaces  GCS-009  (REV.12'88),  which  is  obsolete) 
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Approved  by  0MB 

0MS-no46 


Disclosure  of  Lobb\  ing  Activities 

Complete  this  form  to  disclose  lobbying  activ  ltlc^  pursuant  to 
(See  reverse  for  public  burden  disclosure) 


U.S.C.  1352 


1.     Type  of  Federal  Action: 

d  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

c.  loan  guarantee 
f  loan  insurance 


Status  of  Federal  \ction: 

a.  bid/offerapplication 

b.  initial  award 

c.  post- award 


3.      Report  Type: 

a  initial  tiling 
h  material  change 

For  material  change  only: 

Year quarter 

Date  of  last  report 


4.     Name  and  Address  of  Reporting  Entity: 

Prime        Subawardee 

Tier ,  if  Known: 


Congressional  District,  if  known: 


6.  Federal  Department/ .\gency: 


8.  Federal  Action  Number,  sfknnn 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name  first  name,  MJj: 


11.  information  requested  through  this  form  is  authorized  by 
title  31  U.S.C.  section  1352.  This  disclosure  of  lobbving 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  I  .S.C  .  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penalty  of  not  less  than 
$10,000  and  not  more  than  5100,000  for  each  such  failure. 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.   Award  Amount,  if  known: 


b.  Individuals  Performing  Services  (including  address  if 

different  from  .Vo.  lOa) 

(last  name,  first  name,  MI). 


Signature: 


Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (R»v.  "'-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DlSCLOSLRt  Ul  LOBBYING  ACTTVITTES       * 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
miliation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  3 1  U.S.C.  section 
1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for  influencing 
or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or  employee  of  Congress. 
or  an  empio>  ee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Complete  all  items  that  apply  for  both 
the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and 
Budget  for  additional  mfonnation 

1 .  Identif)  ihc  t\pe  of  covered  Federal  action  for  which  lobbying  activity  is  and'or  has  been  secured  to  influence  the 

oiitconie  of  a  covered  Federal  action. 


2. 
3. 


7. 


9. 


II 


Identify  the  status  of  the  covered  Federal  action. 

Identify  the  appropriate  classification  of  this  report    Ifthis  is  a  follouup  report  caused  by  a  material  change  to  die 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

hntcr  the  full  name,  addresv  cit\.  State  and  zip  code  of  the  reportmg  entity,  'nclude  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is.^or  expects  to  be,  a  prime  or 
subaward  recipient.  Identify  the  tier  of  the  subauardee.  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 

Subav-ards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

If  the  organization  filing  the  report  m  item  4  checks    Subauardee,"  then  enter  the  full  name,  address,  city.  State  and 

zip  code  of  the  prime  Federal  recipient    Include  Congressional  District,  if  known. 

Enter  the  name  of  the  federal  agenc>  making  the  av^ard  or  loan  commiim.cni.   Include  at  least  one  organizational  level 
below  agencN  name,  ifknown    For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFD  A  i  number  for  grants,  cooperative  agreements,  loans,  and  loan 

commitments. 

Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g., 
Request  for  Proposal  (RFPi  number;  Invitations  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract, 
grant,  or  loan  award  number;  the  application  proposal  control  number  assigned  bv  the  Federal  agencv).  Included 
prefixes,  e.g.. -RFP-DE-QO-OOl  .'■ 

For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award  loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

(a)  Enter  the  full  name,  address,  city.  State  and  zip  code  of  the  lobbying  registrant  under  the  Lobbying  Disclosure  Act 
of  1 995  engaged  b\  the  reporting  entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  ser\ices.  and  include  full  address  if  different  fh)m  10(a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (.Ml). 

The  certify  ing  official  shall  sign  and  date  the  form,  pr  ni  his  her  name,  title,  and  telephone  number. 


According  to  the  Papervvork  Rcduciion  .Act.  as  amended,  no  pcr'.on^  are  --c^uired  to  respond  to  a  collection  of  information  unless  it  displavs 
a  \alid  OMB  control  Number.  The  valid  OMB  cont.rol  number  tor  ihis  mfomiation  collection  is  0MB  No.  0348-0046.  Public  reporting  ' 
burden  tor  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  time  for  reviewing  instructions. 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 
Send  commenis  regarding  the  burden  estimate  or  anv  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  lo  the  OfTice  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0046),  Washington.  DC  20503 


62966                    Federal  Register   VI    '4    \' 

22]  'Wpdnpsflav.  November  17,  1999 /Notices 

STATE  SINGLE  POINT  OF  CONTACT 

(As  of  April  22.  W09)                                                                                          ; 

Note:   In  accordance  with  Executive 

Order  12372.  Intergcvemmenta!  Review  of  Federal  Programs,  this 

listing  represents  the  designated  State  Single  Points  of  Contact  (SSPOCs)    Because  panicipation  is  voluntar>,  sc-:e 

Stares  and  Terr-tones  no  longer  participate  in 

the  process    These  include,  Alabam.a.  Alaska,  American  Samoa, 

Colorado,  Conr.e:t;cr.,  Hawaii,  Idaho,  Kansas,  Louisiana,  Massachusens.  Minnesota,  Montana.  Nebraska,  New- 

Jersey,  Ohio,  Oklahoma.  Oregon,  Pennsylvania,  South  Dakota,  Tennessee.  Vermont,  Virginia,  and  Washington. 

TTe  lurisdictions  not  listed  no  longer 

•  participate  in  the  process.  However,  an  apph'cant  is  still  eligible  to 

apply  for  a  arant  or  grant.s  even  if  its  respective  State,  Territory.  Commonwealth,  etc.  does  not  have  a  SSPOC. 

ARIZON.A 

DISTRICT  OF  COLUMBLA 

Ms  Joni  Saad 

Mr.  Charles  Nichols 

Anzona  State  Clearinghouse 

State  Single  Point  of  Contact 

3800  N,  Central  .Avenue 

Office  of  Grants  Management  and  Development 

Fourteenth  Floor 

-r  14th  Street,  N,W. -Suite  1200 

Phoeni.x.  Arizona  85012 

Washington.  D.C,  20005 

Telephone;(60: J  280-1315 

Telephone:  (202)  72''- 1700  (direct) 

F.\X;(602,)  280-8144 

(202)727-6537  (secretary) 

jon;5  a ep  state  iz  us 

FAX:  (202)  727-1617 

No  e-mail  address 

ARKANSAS 

Mr,  Tra:>  L  Copeland 

FLORIDA 

Manager,  State  Clearinghouse 

Florida  State  Clearinghouse 

Office  of  Intergcemmental  Services 

Departm.ent  of  Community  .Affairs 

Department  of  Finance  and  Administration 

2555  Shumard  Oak  Blvd. 

1515  Vs'.  "th  St  ,  Root.  412 

Tallahassee.  Florida  32399-2100 

Little  Rock.  Arkansas  72203 

Telephone:  (850)  922-5438      . 

Telephone:  (501) 682-1074 

FAX:  (850)  414-0479 

F.AX:  (501)  682-5206 

Contact:  Ms.  Cherie  Trainor 

ticopeland  '.Tdfa  s:j:e-ar,us 

(850)414-5495 

cherie. trainor  2  d^a. state,  n. us 

CALIFORNIA 

k 

Grants  Coordination 

GEORGIA 

State  Clearinghouse 

Ms.  Deborah  Stephens 

Office  of  Planning  and  Research 

Coordinator 

1400  10th  Street.  Room  121 

Georgia  State  Clearinghouse 

Sacramento.  Califorr.ia  95814 

270  Washington  Street,  S.W.  -  8th  Floor 

Telephone: (916) 445-0613 

■Atlanta,  Georgia  30334 

FAX:  (916)  323-3018 

Telephone:  (404)656-3855 

No  e-mail  address 

FAX:  (404)  656-7901 

ssdagmail.opb. state. ga. us 

DELAWARE 

Executive  Depar.ment 

ILLINOIS 

Office  of  the  Budget 

Ms.  Virginia  Bova.  Single  Point  of  Contact 

540  S  Dupont  Highway 

Illinois  Department  of  Commerce  and 

Suite  5 

Community  Affairs 

Dover.  Delaware  l^^jQl 

James  R.  Thompson  Center 

Telephone:  (302)^39-3326 

1 00  West  Randolph,  Suite  3-400 

FAX  (302)739-5661 

Chicago.  IL  60601 

No  e-ma;I  address 

Telephone:  (312)  814-6028 

F.AX;  (312)  814-1800 

• 
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INDIANA 

Ms.  Allison  Becker 

State  Budget  Agency 

212  State  House 

Indianapolis,  Indiana  46204-2796 

Telephone:  (3 1 7)  232-722 1  (direct  line) 

FAX:  (317)  233-3323 

No  e-mail  address 

TO\V\ 

Mr.  Steven  R.  McCann 

Division  for  Communit>'  Assistance 

Iowa  Department  of  Ecor.orr :^  Development 

200  East  Grand  Avenue 

Des  Moines,  ioua  50309 

Telephone:  (515)  242-4719 

FAX:  (515)  242-4809 

Steve. mccann. (Sided,  state. ia.  us 

KFNTLCKV 

.Mr.  Kevin  J.  Goldsmith,  Director 
Sandra  Brewer,  Executive  Secretar>' 
Intergovernmental  AfTairs 
Office  of  the  Gov  error 
700  Capitol  Avenue 
Frankfort,  Kenruckv-  40601 
Telephone:  (502)  5'64-:6 11 
FAX:  (502)  564-0437 
kgoldmkgosmith  a.maii.s:a:e,ky.us 
sbrewer'amail.state.ky.us 

.MAINE 

Ms.  Jovce  Benson 
State  Planning  Office 
184  State  Street 

38  State  House  Station 
Augusta,  Maine  04333 
Telephone:  (207)287-3261 
FAX:  (207)  287-6489 
jov'ce.benson'g  state.ne.us 

.MARYLA.ND 

Ms.  Linda  Janey 
Manager,  Plan  &.  Project  Review 
Maryland  Office  of  Planning 
301  W.  Preston  Street  -  Room  1 '  ':i4 
Baltimore,  Maryland  21201-2365 
Telephone:  (410)  767-4490 
FAX:  (410)767-4450 
linda@mail  op.state.md.us 


■^IK  H'K,  \N 

Mr.  Richard  Pfaff 

Southeast  Michigan  Council  of  Governments 

660  Plaza  Drive  -  Suite  1900 

Detroit,  Michigan  48226 

Telephone:  (3  r3)  961-4266 

FAX:  (313)961-4869 

pfaff@semcog.org 

MISSISSIPPI 

Ms.  Cathy  Mallette 

Clearinghouse  Officer 

Department  of  Finance  and  Administration 

550  High  Street 

303  Walters  Sillers  Building 

Jackson,  Mississippi  39201-3087 

Telephone:  (601)  359-6762 

FAX:  (601)  359-6758 

No  e-mail  address 

MISSOURI 

Ms.  Lois  Pohl 

Federal  Assistance  Clearinghouse 

Office  of  Administration 

P.O.  Box  809 

Jefferson  Building,  Room  915 

Jefferson  City,  Missouri  65102 

Telephone:  (573)  751-4834  . 

FAX:  (573)  522-4395  * 

pohll_(amail.oa.state.mo.us 

NEVADA 

Department  of  Administration 
State  Clearinghouse 
209  E.  Musser  Street,  Room  200 
Carson  City,  Nevada  89710 
Telephone.' (702)  684-0222 
FAX:  (702)  684-0260 
Contact:  Ms.  Heather  Elliot 
(702)  684-0209 
helliotggovmail. state. nv.us 

NEW  HAMPSHIRE 

Mr.  Jeff.'ev  ti.  Ta}.  .ar 

Director,  New  Hampshire  Office  of  State  Planning 

Attn:  Intergovernmental  Review  Process 

Mr.  Mike  Blake 

2  '/2  Beacon  Street 

Concord,  New  Hampshire  03301  — 

Telephone:  (603)  271-4991 

FAX:  (603)271-1728 

No  e-mail  address 
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NEW  MEXICO 

SOUTH  CAROLINA 

Mr  N.ck  NIandell 

Ms.  Omeagia  Burgess 

Locai  Goverr.ment  Division 

State  Single  Point  of  Contact 

Rocin  20  I  Bataan  Memorial  Building 

Budget  and  Control  Board 

Santa  Fe.  Nev.  N!e\  co  87503 

Office  of  State  Budget 

Telephone:  (505)  S2:"-4991 

1122  Ladies  Street  -  12th  f.oor 

FAX:      (505)S2''-4Q84 

Columbia.  South  Carolina  29201 

. 

No  e-ma:l  address 

Telephone: (803) 734-0494 
FAX:  (803)  734-0645 

NEW  YORK 

No  e-mail  address 

New  York  State  Clea:;ngn.'usc 

Division  of  the  Budget 

TEXAS 

State  Capitoi 

Mr.  Tom  Adams 

Albany,  New  York  12224 

Governors  Office 

Telephone  (518)474-1605 

Director,  Intergovernmental  Coordination 

Fa.x:  (518)486-1217 

P.O.Box  12428 

No  e-rna;l  address 

.Austin,  Texas  7871 1 
Telephone: (512)463-1771 

NORTH  CAROLINA 

FAX:  (512)936-2681 

Ms.  Jeanene  Furney 

tadaras^govemor. state. rx. us 

Nonh  Carolina  Department  of  Administration 

1  16  West  Jones  Street  -  Suite  5106 

UTAH 

Raleigh,  Nor.h  Carolina  27603-8003 

Ms.  Carolyn  Wright 

Telephone: (919) -33-^232 

Utah  State  Clearinghouse 

FAX:  (919)  733-95^1 

Office  of  Planning  and  Budget 

jeanerte_fumey'gmaiLdoa. state. nc.us 

Room  116  State  Capitol 

Salt  Lake  City,  Utah  841 14 

j^  NORTH  DAKOTA 

North  Dakota  Single  Poir.t  of  Contact 

Telephone:  (801)  538-1535  (direct) 

F.-\X:  (801)538-1547 

Office  of  Intergovernmental  Assistance 

cwright@state.ut.'us 

600  East  Boulevard  Avenue 

Department  105 

\\ESTVIRGLNL\ 

Bismarck.  Noth  Dasota  5S505-0170 

Mr.  Fred  Cutlip,  Director 

Telephone,  ("01)328-20^4 

Community  Development  Division 

FAX:  (701)328-2308 

W.  Virginia  Development  Office 

No  e-rp.ail  address 

Building  =6.  Room  553 
Charleston,  West  Virginia  25305 

RHODE  ISLAND 

Telephone:  (304)  558-4010 

Mr.  Kevin  Nelson                         •» 

FAX:  (304)  558-3248 

Review  Coordinator 

fcutIipgwvdo.org 

Depanment  of  Administration 

Division  of  Planning 

WISCONSLN 

One  Capitol  Hill,  4th  Floor 

Mr.  Jeff  Smith 

Providence.  Rhode  Island  02908-5870 

Section  Chief,  Federal  State  Relations 

Telephone-  (401)  222-1220  i  secretary) 

Vv  isconsin  Department  of  Administration 

FAX:  (401)222-2093  (direct) 

1 0 1  East  Wilson  Street  -  6th  Floor 

knelson  rtpianning  state. n  us 

P.O.  Box  7868 

Madison,  Wisconsin  53707 
Telephone: (608) 266-0267 
FA>::  (608)  267-6931 

sjt gdoa. state. wi  us 

■ 
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WYOMING 

Ms.  Sandy  Ross 

State  Single  Point  of  Contact 

Department  of  Adr-.inisira'jo",  and  Infenriation 

2001  Capitol  Avenue.  Room  214 

Chevenne.  UT  82002 

Telephone:  (30"  j  777.5492 

FAX:  (307)  "77-3696 

srossl  rtmissc. state. wy. us 

TERRITORIES 
GUAM* 

Mr.  Joseph  Rivera  ~~~ 

Acting  Director 

Bureau  of  Budget  and  Manager-.en:  Research 

Office  of  the  Governor 

P  O,  Box  2950 

•Agana.  Guam  96932 

Telephone:  (671)475-94!  I  o'04!2 

FAX:  (671)472-2825 

PL  ERTO  RICO 

N:s.  ElsaLuis 

Director 

Federal  Proposals  Division 

1100  1 7 ■- Street.  N,\V. 

Suite  800 

Washington.  D.C.  20036 

Telephone:  (202)  778-0"50 

FAX:  C202)  530-5559 


NORTH  MARIAN  \  INLANDS 

^!-  A:-.arc  A   Sa---^.  r^xecu-  '.s  Or'lc 

Or'nce  of  Manaeeme":  arc  R_J.;e: 

Office  of  tr^e  Govemcr 

Saipan.  MP  96950 

Telephone  (6''C! '^64-2256 

FAX   ifO' 664-2272  ■  •" 

Contact  person-  N!-  J^coba  T.  Seman 

Federal  Programs  Coordinator 

Telephone:  f6"0)  664-2289 

F.AX  (6''0)  664-22 "2 

MRGIN  ISLANDS' 

Neilon  Bowrv 


r~) 


"Cct'Or  0*f^ce  o' 


ancipation  Garden  Station 


p41  Norregade 

Second  Floo- 

Saint  Thomas,  Virgin  Islands  00802 

Please  direct  all  questions  and  correspondence 

about  intergovernmental  review  to-  Linda  CIa''- 

Telephone  (,S09j  774-0750 

FAX:  (809)  776-0069 


Note:  This  list  is  based  on  the  most  current  infc 


lation  rrov].;ed  b\  me  States 


changes  or  apparent  errors  should  be  provided  to  Sherron  Duncan  at  Lhe  Office  of  .Managemient  and  Budget  (202) 
395-3914  and  to  the  State  in  question    Changes  to  the  list  \G1I  only  be  made  upon  formal  notification  by  the  State 
TTie  list  IS  updated  every  six  months  and  is  also  published  b:ar"ua!l>  i,n  the  Catalog  of  Federal  Domestic  As>, stance. 
The  last  changes  made  uere  to  De'aware,  I.ndiana.  Misscun.  Ncu  \^:x::o.  P.e-t,:  R:;o.  Rhode  Island,  Utah,  and 
Wisconsin. 
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3  CFR 

ProclamatioriS 

7245 59103 

7246 60083 

7247 60085 

7248 61473 

7249 62561 

7250 62563 

Executive  Oraers 
'3057  loee  Notice  of 

October  29,  1999)  59105 

13096  (See  Proc. 

7247) 60085 

13101  (See  Proc. 

7250) 62563 

12170  (See  Notice  of 
November  5, 

1999) 61471 

12938  (See  Notice  of 
November  10. 

1999  61767 

Administrative  Oraers 
Memorandums 

October  27,  1999 60647 

Notices: 

October  29.  1999 59105 

Novembers.  1999 61471 

November  10.  1999 61767 

Presidential  Determinations: 
No.  99-13  of  February 
4,  1999  (See 
Presidential 
Determination  No. 
2000-5  of  October 

29,  1999 60651 

No  2000-2  of  October 

21.  1999 58755 

No.  2000-3  of  October 

25.  1999 58757 

No.  2000-4  of  October 

27.  1999 60649 

No.  2000-5  of  October 
29,  1999 60651 


5  CFR 

532 

Proposed  Rules: 

532, 

1201 


.60087,  61769 


..61793 
,58798 


7  CFR 

210 61770 

220 61770 

226 61770 

246 61015 

301 60088,  60333 

319 59603 

354 62089 

759 62565 

761 62565,62566 

762 62566 

905 58759 
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944 58759 

981 58763,59107 

1001 61776 
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1439 

1477 
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1941 

1943 

1945 

1951 

1955 

1965 

ProDOseO  Rules 

27c  59665 

770 59131 

785 61034 

923 60733 

1217 59669 

1823 59131 

1946 61034 

1951 61221 

1956 59131 

9  CFR 

52 62569 

77 58769 

130 61689 

Proposed  Rules 

13.  61689 

391 61223 
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10  CFR 

Proposed  Rules: 
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50   

72 

73 


.59669,  59671 

59671 
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430  61794 

905  62604 

11  CFR 

100 59113 

110 59606 

114 59113 

9003 , 61475 

9004 59606,  61475 

9007 61777 
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9032 61475 
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100 60360 

102 60360 

103 ~. 60360 

104 60360 

106 60360 

107 60360 

109 60360 

110 60360 

114 60360 

116 60360 

12  CFR 

1 60092 

5 60092 

7 60092 

211 58780 

226 60335 

229 5960" 

308 62096 

330 62096 

343 62103 

905 61016 

1805 59076 

Proposed  Rules: 

226        60368 

611 60370 

650 61740 

1102 58800 

13  CFR 


Proposed  Rules: 

120 


.60735 


14  CFR 

34 

39 59113, 

59117,  59613, 
60102  60336. 
61478.  61480 
61485.  61487 
61495,  61782 
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71      59615 

73 

97 

139 
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59115, 

59614 
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60337 
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.61017 
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59116. 

60100, 
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62105. 

62570 
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61785 
, 60339 

61018 
.60068 


59685  60134, 
60383  60386. 
60745  60748. 


60750.  61039,  61042,  61044, 
61533,  61540,  61547,  61554. 
61794,  61796,  61798,  61801, 
62129,  62131,  62613,  62615 

71  59687,  59688,  59689, 

59690,  60388,  61225,  61689, 
61690,  61803,  61804 

93 62133 

15  CFR 

285 59616 

738 60339 

740 60339 

746 60339 

801        59119 

Proposed  Rules. 

267 59691 

16  CFR 

312 59888 

1616 61021 

17  CFR 

200 61382,61408 

210 61962 

228 61962 

229 61408.  61962 

230 61382,  61408,  61497, 

61962,  62540 

232 61408 

239 61382,  61408,  61962 

240 61382,  61408,  61962, 

62540 

249 61382,  61962 

260 61382,61962 

270 .\ 62540 

?y  59877 

Proposed  RuIm: 

1       59694 

230 62548 

239 59826 

240 59826,62548 

270 59826 

274 59826 

275 61226 

279 61226 

18  CFR 

11 62572 

385 62580 

Proposed  Rules; 

35         60390 

141 60140 

385  60140 

19  CFR 

10 61204 

Proposed  Rules: 

12  62618 

24 62619 

101 61232 

141 62135 

20  CFR 

Proposed  Rules: 

32:        62135 

21  CFR 

5 59617 

74 62582 

175 60104 

178 62583 

310 62110 

801        59618 

Proposed  Rules: 

101 62746 


20 60143 

600 61045 

606 61045 

607 61045 

610 61045 

630 61045 

640 61045 

660 61045 

801 59695 


24  CFR 

982 

990  


59620 
.61516 


25  CFR 

Proposed  Rules: 

504 61234 

26  CFR 

1  58782.  59139,  60342, 

61205,  61498 

301  58782  61498  61502 

602 61498 

Proposed  Rules: 

1  59139,60395,61236 

28  CFR 

0 58782 

2 59622 

16 61786 

27 58782 

50 59122 

Proposed  Rules: 

16         60753 

29  CFR 

37 61692 

1917 61504 

1918 61504 

4044 61787 

Proposed  Rules: 

1401 59697 

1952 62138 

2590 62054 

2700  61236 

30  CFR 

934 60654 

948 61506,  61507 

Proposed  Rules: 

946  61805 

31  CFR 

1 62585,  62586 

18 62112 

Ch   V 60660 

538 58789 

550 58789 

560   58789 

Proposed  Rules: 

1 62620 

32  CFR 

199     60671 

2001 62113 

33  CFR 

100 59623 

117 59123,  59624,  60672, 

60673.  60674.  61206.  61207. 

61518.  61519,  61520,  61521, 

62113 

165  ,    61051,  61209  62586 

ProF>osed  Rules: 

110 60399 


117 61561 

34  CFR 

668 58974 

59016  59060 
682 58938 

59016 

685 58938, 

59016 

Proposed  Rules: 

611  60632 

36  CFR 

211 60675 

Proposed  Rules: 

5  -,    ,61563 

13 61563 

Ch.  XI 60753 

1190 62248   62622 

1191 62248.  62622 

37  CFR 

Proposed  Rules: 

1 59701 

201 59140 

39  CFR 

20 60106 

40  CFR 

51 58792 

52 59625,  59629,  59633, 

59635,  59638.  59642,  59644. 

60109,  60343,  60346,  60678. 

60681 .  60683,  60687,  60688, 
61213,  61217.  61522.  61523 

62 59648.  60689.  62114. 

62117 

63 59650 

68 59650 

131 61182 

180 59652.  60112.  61788. 

62588 

300        60121,  61526 

Proposed  Rules: 

51 62144 

52  59703,  59704.  59705. 

59706.  60400,  60401 ,  60759 
61046,  61051,  61239,  61572 

62  59718,  62144,  62145 

63 59719 

68 59719 

81 60478 

82 59141 

86 60401 

141 59245 

142 59245 

152 62145 

156 62145 

180 58792 

300 61051 

372 61807 

41  CFR 

101 59591 

101-11 60348 

101-43 62146 

102 59591 

102-36 62146 

42  CFR 

61 61218 

409 60122 

410 59379 

411 59379.  60122 

413 60122 


414 

415 

485 

489 

Proposed  Ruli 

431 

433 

435 

457 

43  CFR 

414        

Proposed  Rul< 

1300 

44  CFR 

64 621 

65 

67 

Proposed  Rul« 

.J  ' 

45  CFR 

Proposed  Rule 

160     .  . 

161 

162„ 

163 

164 

303 

46  CFR 

Proposed 

2    

Rule 

30 

31 

52 
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414 59379 

4 -IS 593  "9 

485 593^9 

489 60122 

Proposed  Rules 

-^Sl 60882 

433 60882 

435 60882 

457 60882 


43  CFR 

■i'4 

Proposed  Rules 

1300 

44  CFR 

64  62594,62596.62598 

65 60706,60709 


.58986 
.61810 


67 


Proposed  Rules: 


..60711 

.60759 


45  CFR 

Proposed  Rules 

160   59918 

161 59918 

162 59918 

163 59918 

164 59918 

303 62054 


46  CFR 

Proposed  Rules 

2  

30  


.62018 
.62018 
.62018 
.62018 


61 62018 

71 62018 

90 62018 

91 62018 

98 62018 

107 62018 

110 62018 

114 62018 

115. 62018 

125 62018 

126 62018 

132 62018 

133 62018 

134 62018 

167 62018 

169 62018 

175 62018 

176 62018 

188 62018 

189 62018 

195 62018 

199 62018 

47  CFR 

Ch.  1 61527 

0 60122,  60715,  61022 

1 59656.  60122,  60715, 

62119 

2 60123 

20 59656,  60126 

21 60715 

25 61791 

27 60715 

54 60349,  62120 

61 60122 

68 60715 

69 60122.  60349 

73 59124,  59655,  60131, 


62123 

76 60131 

90 59148,60123,60715 

95 59656 

101 59663 

Proposed  Rules: 

59719 

15 62159 

18 62159 

20 59719 

43 59719 

73 59147,  59148,  59728, 

60149,  60150,  60151,  61054, 

61239 

90      59148,60151 

48  CFR 

201 58908 

204 61028 

208 61030 

209 61028 

213 58908 

215 61031 

225 61028 

242 61028 

247 61028 

251 61030 

1845 62600 

1852 62600 

Proposec  "lo'es: 

61056 

49  CFR 

171 61219 

172 61219 

209 62028 

230 62828 

240 60966 


601 61033 

Proposed  Rules 

62161 

Ch.  II 59046 

209 59046 

552 60556 

571  60556,  61810,  62622 

585 60556 

595 60556 

5C  CFR 

17 58910 

20 61532 

222 60727 

600 60731 

622 59126,60132 

635 58793 

640 59126 

648 60359.  61220 

660 59129,  62127 

679 61966 

ProDosec:;  R^.ie<, 

16 59149 

17 58934,  59729,  62627, 

62641 

25 62163 

26 62163 

29 62163 

224 62627 

622 59152,  59153,  60151. 

60402 

648 59156 

654 59153 

660 60402 

679 58796,  59730,  60157 
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REMINDERS 

Tne  leTts  m  this  nst  were 
editorially  compilea  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
signiticance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  17, 
1999 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare 
Manne  nnammais  and 
certain  other  regulated 
animals,  perimeter  fence 
requirements   published 
10-18-99 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs 
Small  hog  operation 
payment  program 
published  1 1-17-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides,  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Ciopyraiid:  published  11-17- 
99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additive  petitions: 
Ad|uvants   production  aids, 
and  sanitizers— 
N.N-bis  (2-hydroxyethyl) 
alkyl  (C13-C15)  amine; 
published  11-17-99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Property  reporting 
requirements    published 
11-17-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives. 
Airbus:  published  10-13-99 
Dassault,  published  10-13- 

99 
Short  Brothers,  published 
10-13-99 
Airworthiness  standards 
Rotorcraft:  transport 
catego"/— 

Rotorcraft  performance; 
published  8-19-99 


Rotorcraft  performance; 
correction;  published  8- 
31-99 
TREASURY  DEPARTMENT 
Customs  Service 
Privacy  Act;  implementation; 
published  11 -'7-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Privacy  Act;  implementation; 
published  11-17-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Penshable  Agricultural 
Commodities  Act; 
implementation: 
Limited  liability  companies; 
recognition  as  legal 
entities;  comments  due  by 
11-24-99;  published  10- 
25-99 
Tobacco  inspection: 
Flue-cured  tobacco — 
Elimination  of  interference, 
distraction,  and  outside 
influence  on  tobacco 
grading;  comments  due 
by  11-26-99;  published 
9-27-99 

AGRICULTURE 

DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
User  fees: 
Veterinary  services — 
Export  certificate 

endorsements; 

comments  due  by  11- 

22-99;  published  9-23- 

99 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
White  abalone;  comments 
due  by  1 1  -22-99; 
published  9-24-99 
Marine  mammals: 
Incidental  taking — 
U.S.  Navy;  operations  of 
Surveillance  Towed 
Anay  Sensor  System 
Low  Frequency  Active 
Sonar;  comments  due 
by  11-22-99;  published 
10-22-99 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Price  reasonableness  and 
commerciality 


determination:  comments 
due  by  11-23-99 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services,  comments  due 
by  11-22-99:  published  9- 
23-99 
EDUCATION  DEPARTMENT 
Postsecondan/  education 
Preparing  Tomorrow's 
Teachers  to  Use 
Technology  Program, 
comments  due  by  11-22- 
99;  published  10-22-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

Pennsylvania:  comments 
due  by  11-26-99: 
published  10-27-99 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

Motor  vehicle  inspection 
maintenance  program 
requirements,  comments 
due  by  11-23-99: 
published  11-16-99 
Air  quality  implementation 
plans:  approval  and 
promulgation,  various 
States 

Distnct  of  Columbia, 
comments  due  by  11-26- 
99:  published  10-27-99 
Hazardous  waste 
Identification  and  listing — 
Chlonnated  aliphatics 
production  wastes: 
comments  due  by  11- 
23-99:  published  8-25- 
99 
Pesticides:  tolerances  m  food 
animal  feeds,  and  raw 
agncultural  commodities 
Spinosad,  comments  due  by 
1 1  -22-99;  published  9-23- 
99 
Tebufenozide:  comments 
due  by  11-22-99; 
published  9-22-99 
Radiation  protection  programs: 
Yucca  (viountain,  NV, 
environmental  protection 
standards,  comments  due 
by  11-26-99:  published  8- 
27-99 

Public  heanngs; 
comments  due  by  11- 
26-99:  published  10-1- 
99 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Control  Policy 
Office 

Freedom  of  Information  Act; 
implementation:  comments 


due  by  11-22-99:  published 
9-22-99 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations:  table 
of  assignments 
Oklahoma,  comments  due 
by  11-26-99:  published 
10-6-99 
Oregon:  comments  due  by 
11-26-99:  published  10-6- 
99 
FEDERAL  TRADE 
COMMISSION 
Privacy  Act   implementation; 
comments  due  by  11-26-99; 
published  10-27-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Price  reasonableness  ana 
commerciality 
determination:  comments 
due  by  11-23-99, 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services,  comments  due 
by  11-22-99,  published  9- 
23-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Privacy  Act:  implementation: 
comments  due  ay  11-26-99: 
published  10-26-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services 
Department 

Pnvacy  Act:  implementation: 
comments  due  by  11-26-99: 
published  10-26-99 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Oklahoma:  comments  due 
by  11-22-99:  published 
10-22-99 
MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 

Cost  accounting  practices: 
changes,  meeting: 
comments  due  by  11- 
22-99;  published  10-19- 
99 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
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services;  comments  due 

by  11-22-99;  published  9- 

23-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

C'edit  unions; 
Corporate  credit  unions; 
comments  due  by  11-26- 
99    published  7-28-99 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities 
Repurchase  agreements  and 
refunded  securities 
treatment  as  acquisition  of 
underlying  securities; 
comments  due  by  11-23- 
99    published  9-29-99 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Ports  ana  wateways  safety; 
Hudson  River,  NY;  safety 
zone;  comments  due  by 
11-24-99;  published  10- 
25-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel,  nondiscrimination  on 
basis  of  disability;  and 
'ederaliy  assisted  programs 
ana  activities 
Eajioment  to  facilitate 
boarding  of  aircraft  by 
individuals  with  disabilities; 
comments  due  by  11-24- 
99;  published  8-26-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospatiale;  comments  due 
by  11-24-99;  published 
10-25-99 
Airbus;  comments  due  by 
11-26-99;  published  10- 
27-99 
Boeing,  comments  due  by 
11-22-99;  published  10-6- 
99 


Bombardier,  comments  due 
by  11-26-99;  published 
10-27-99 
British  Aerospace; 
comments  due  by  11-26- 
99;  published  10-26-99 
CFE  Co  ;  comments  due  by 
1 1  -22-99;  published  9-23- 
99 
Fairchild;  comments  due  by 
11-24-99;  published  9-23- 
99 
Lockheed;  comments  due 
by  11-22-99;  published 
10-6-99 
Pratt  &  Whitney,  comments 
due  by  11-22-99; 
published  9-23-99 
Robinson  Helicopter  Co.; 
comments  due  by  11-22- 
99;  published  9-22-99 
Airworthiness  standards; 
Special  conditions- 
Boeing  Model  747-100, 
-100B,  -100B  SUD, 
-200B,  -200C.  -200F. 
and  -300  senes 
airplanes;  comments 
due  by  11-22-99: 
published  10-8-99 
Class  D  airspace;  comments 
due  by  11-22-99;  published 
9-22-99 
Class  E  airspace;  comments 
due  by  11-26-99;  published 
10-26-99 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcoholic  beverages: 
Hard  cider;  comments  due 

by  11-26-99;  published  9- 

27-99 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes 
Tax-exempt  bonds  issued 

by  State  and  local 

governments;  arbitrage 

restrictions;  comments 

due  by  11-26-99; 

published  8-27-99 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in   'Slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
wvirw.access.gpo.gov/nara/ 
index.html.  Some  laws  may 

nrit    yot    ho    awail^h'*^ 

H.R.  441/P.L.  106-95 
Nursing  Relief  for 
Disadvantaged  Areas  Act  of 

1999  (Nov.  12.  1999;  113 
Stat.  1312) 

H.R.  609/P.L.  106-96 
To  amend  the  Export  Apple 
and  Pear  Act  to  limit  the 
applicability  of  the  Act  to 
apples.  (Nov.  12,  1999;  113 
Stat,  I3?i^ 

H.R.  915/P  L    106-9" 
To  authonze  a  cost  ot  living 
adjustment  in  the  pay  of 
administrative  law  judges. 
(Nov.  12,  1999;  113  Stat. 
1322) 

H.R.  974/P.L.  106-98 
Distnct  of  ColuniUia  Cuiiege 
Access  Act  of  1999  (Nov    12. 

1999    113  Stat    '323) 

H.R.  2303/P.L.  106-99 
History  of  the  House 
Awareness  and  Preservation 
Act  (Nov    12    1999;  113  Stat. 

1330' 

H.R.  3122/P.L.  106-100 
To  permit  the  enrollment  in 
the  House  of  Representatives 
Child  Care  Center  of  children 
of  Federal  employees  who  are 
not  employees  of  the 
legislative  branch.  (Nov.  12, 
1999;  113  Stat.  1332) 


HJ     Res    54/P  L    1 06-1 01 

Ciranting  the  consent  ot 
Congress  to  the  Missouri- 
Nebraska  Boundary  Compact. 
(Nov.  12,  1999;  113  Stat. 
1333) 

S.  900/P.L.  106-102 

Gramm-Leach-Bliley  Act  (Nov. 

12.  1999;  113  Stat.  1338) 

H  R    548  P  L     '06-^03 

To  authorize  the  construction 
of  a  monument  to  honor  those 
who  have  served  the  Nation's 
civil  defense  and  emergency 
management  programs.  (Nov. 

13.  1999;  113  Stat    1482) 

H.R.  3061/P.L.  106-104 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  2  years  the 
period  for  admission  of  an 
alien  as  a  nonimmigrant  under 
section  101(a)(15)(S)  of  such 
Act,  and  to  authorize 
appropriations  for  the  refugee 
assistance  program  under 
chapter  2  of  title  IV  of  the 
Immigration  and  Nationality 
Act.  (Nov.  13.  1999;  113  Stat. 
1483) 
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Utilization  of  Indian  organizations  and  Indian-owned 
economic  enterjirises,  63003-63004 

NOTICES 

Meetings: 
Defense  Arnuisifinn  University  Board  of  Visitors.  63014 

Education  Department 

SiOTiCES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Comprehensive  school  program.  63111-63137 

Employment  and  Training  Administration 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Registered  Apprenticeship  Federal  Committee,  6305&- 
63059 

Employment  Standards  Administration 

PROPOSED  RULES 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969.  as 
amended: 
Black  Lung  Benefits  Act — 
Individual  claims  by  former  coal  miners  and 
dependents  processing  and  adjudication; 
regulations  clarification  and  simplification.  62997 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 
NOTICES 

Environmental  statements;  notice  of  intent: 
Upper  Penitencia  Creek,  CA;  flood  control  study.  63014- 

6301. S 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation:  State  plans  for 
designated  facilities  and  pollutants: 
Indiana,  62978-62982 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Propargite,  62982-62983 
PROPOSED  RULES 
Air  programs: 
Ozone  areas  attaining  l-hour  standard;  identification  of 
areas  where  standard  will  cease  to  apply 
Findings  rescission.  63002 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  63002 
NOTICES 

Air  pollutants,  hazardous;  national  emission  standards: 
Clean  Air  Act — 
Source  category  list  and  standards  schedule;  revisions, 
63026-63036 
Committees;  establishment,  renewal,  termination,  etc.: 
Styrene  acrylonitrile  trimer:  toxicological  testing 
initiative:  peer  reviewers.  63036 
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Mt-thidathion  and  oxydemethon-methyl;  revised  pesticide 
risk  assessments,  63036—63037 
['"-ticide  registration,  cancellation,  etc.: 
Pt'sticide  reregistration  performance  measures  and  goals, 
63037-63046 
sufH'rfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Peach  Metal  Industries,  Inc.  Site,  GA,  63046 

Executive  Office  of  the  President 
Farm  Service  Agency 

RULES 

ProiJrain  rcijulations: 

.Servitint;  and  collection — 
Dpliniiuent  Farm  Loan  Program  borrowers:  debt  cross- 
servicing  notice,  62971-62973 

Federal  Aviation  Administration 

RULES 

.\ir\vi)rt hint's.,  directives: 

Hurocopter  Deutschland,  62973-62975 

Pratt  &  VVhitnev.  62975-62976 
PROPOSED  RULES 
Air  i  irrhT  c  frtification  and  operations: 

Dii;it  il  nit;ht  data  recorder  regulations  for  Boeing  737 
airplanes  and  for  Part  125  operations;  revisions, 
f>ilJ9-63157 
.\ir\\iir'hiness  directives: 

Bntisli  .\erospace:  withdrawn.  62990-62991 

Ct-isna.  withdrawn.  62995-62996 

Eurocopter  France,  62988-62990 

(iulfstream,  62991-62993 

McDonnell  Douglas.  62993-62995 
NOTICES 
Mt'etin'4s: 

RTC.-X  In. 


63105-63106 


Federal  Communications  Commission 

RULES 

(iiinimnn  (  arrier  services: 
TfltM    riinmnications  Act  of  1996;  implementation- 
Local  competition  provisions,  62983-62984 

Federal  Energy  Regulatory  Commission 

NOTICES 

Llt'ctru   rate  and  corporate  regulation  filings: 

EnerZ  C:()rp   ^-f  al..  63017-63019 

Virymia  Electric  &  Power  Co.  et  al.,  63019-63024 
1  ;i\  ironmental  statements;  availability,  etc.: 

In.U  ptnd  >ni  ■   Pipeline  Co.  et  al.,  63024-63025 

k-'ti  tiikan  P  Kilic  Utilities,  63025 
H\dr  ).'1.M  trii  applications,  63025-63026 
Afifihi  ^itiuns.  hearings,  determinations,  etc.: 

CNtI  Transmission  Corp.,  63015 

Cohirado  Interstate  Gas  Co.,  63015 

Uestm  Pipeline  Co.,  LLC,  63016 

(iranite  State  Gas  Transmission,  Inc.,  63016 

Koch  Gateway  Pipeline  Co.,  63016 

Overthrust  Pipeline  Co,,  63016-63017 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Douglas  County,  CO,  63106 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  63046 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review:  comment  request,  63046- 

6:in4a 

Financial  Management  Service 

Sfe  Fiscal  Ser\ice 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  63107-63108 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 

Alabama  beach  mouse,  etc.,  63004-63005 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

63053-63054 
Marine  mammals  ptTmit  applications.  (1.1054 

Food  and  Drug  Administration 

RULES 

Medical  devices: 

Obstetrical  and  gynecological  devices — 

In  vitro  fertilization  devices  and  related  assisted 
reproduction  procedures.  62977 

Forest  Service 

NOTICES 

Environmental  statements:  notice  of  intent: 

Idaho  Panhandle  National  Forests.  ID.  63006-63007 
Tongass  National  Forest.  AK.  63007-63008 

Meetings: 
Deschutes  Provincial  Interagency  Executive  Committee 
Advisorv  Committee.  63012 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agencv  intorniatir)n  c:oliection  activities: 

Propositi  collection;  comment  request,  63048-63049 
Submission  for  0MB  review:  comment  request,  63049- 
63050 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63052-63053 

Interior  Department 

.Sep  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Park  Service 
NOTICES 
Meetings: 

Alaska  Land  Managers  Forum,  63053 
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Internal  Revenue  Service 

PROPOSED  RULES 
Estate  and  gift  taxes: 
Generation-skipping  transfer  tax  issues,  62997-63001 

NOTICES 
Privacy  Act: 
Systems  of  records,  63108-63109 

Labor  Department 

S'f'  Kmplovment  aiui  Training  Administration 

,S'^'-  Employment  Standards  Administration 

Sf'f  Ore  upational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  DMB  review;  comment  request,  63058 

Library  of  Congress 

Set  Copyright  Office.  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request.  63054-63055 

Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 

Oil  and  gas  lease  sales,  63055 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 

Advisory  Council.  63060-63061 
Aero-Space  Technology  Advisory  Committee,  63060 

National  Institutes  of  Health 

NOTICES 

ln\entions.  Government-owned:  a\-ailabilitv  for  licensing, 
63050-63052 

Meetings: 

Recnmbinant  DNA  Ari\-ir,i)ry  Ckimmittre   63052 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Mid-.\t!anti(   Fisher\  Management  Council,  63012-63013 

National  Park  Service 

NOTICES 

Environmental  statements:  availability,  etc.: 

Oregon,  California,  Mormon  Pioneer  and  Ponv  Express 
National  Historic  Trails,  63055-63057 

Redwood  National  and  State  Park-    CA,  63057 
Wilderness  designations: 

Point  Reyes  National  Seashore,  CA,  63057-63058 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Power  reactor  decommissioning;  entombment;  workshop, 
63062 

State  Liaison  Officers,  63062 
ApplicatioDs.  hpan/igs.  (I'tfrminations,  etc.: 

PacifiCorp.  63061  ' 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Construction  Safetv  and  Health  .Xdvisorv  Committee, 
63059-63060 


Postal  Service 

NOTICES 

ifivaLy  Act: 

Systems  of  records.  63062-63063 

Presidential  Documents 

EXECUTIVE  ORDERS 

Environmental  review  of  trade  agreements  (EC  13141), 
63167-63170 

Public  Debt  Bureau 

Public  Health  Service 

i)ut  iuucl  aiivi  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 

Disabilitv  determination.  62976-62977 
PROPOSED  RULES 
Railroad  Retirement  Act: 
Disability  determination — 
Reviews  for  medical  recover)'  of  annuitants; 
discontinuance,  62996-62997 
NOTICES 

Railroad  Unemployment  Insurance  Act: 
Monthly  compensation  base  and  other  determinations 
(2000  CY),  63064-63065 

« 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Servicing  and  collections — 
Delinquent  Farm  Loan  Program  borrowers;  debt  cross- 
servicing  notice,  62971-62973 

Rural  Housing  Service 

RULES 

Program  regulations: 
Servicing  and  collections — 
Delinquent  Farm  Loan  Program  borrowers;  debt  cross- 
servicing  notice,  62971-62973 

Rural  Telephone  Bank 

NOTICES 

Loan  policies: 
Interest  rates,  63008-63011 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Servicing  and  collections — 
Delinquent  Farm  Loan  Program  borrowers;  debt  cross- 
servicing  notice.  62971-62973 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC  et  al..  63065-63066 
Chicago  Board  Options  Exchange,  Inc.,  63066-63098 
Emerging  Markets  Clearing  Corp..  63098-63099 
Philadelphia  Stock  Exchange,  Inc.,  63099-63103 
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Small  Business  Administration 

NOTICES 

I)i-.a^ttT  liiiin  Hppas: 
Caiitnrni.i  .-t    il..  63103 
N.'w  I.>rs,>v    h  i!n4 
North  ( '..ir<  linia    h  i '  i  i-t 
Pf'nnN\l\ .ip.M   ti  i  1  '14 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
I'nion  Fanfir  Railroad  Co,,  63106-63107 

Textile  Agreements  Implementation  Committee 

S^'f  Committ^H-  tor  thf  lmpi-'ir.i'n;.it,wn  of  Textile 
At^reenu'iits 

Transportation  Department 

See  Coast  Criiarii 

See  Federal  Aviatp>n  Administration 

.See  Federal  Highu  i\  Aiiministration 

See  Surfac  ^■  Tran->i!Mrt,iti.in  Board 

NOTICES 

.\jenr:v  in!nriria!i  ui  collection  activities: 

Submissiiui  t  It  OMB  rpview;  comment  request,  63104- 
b.31{)5 


Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Ser\ice 


Separate  Parts  In  This  Issue 

Part  II 

[J>'[iartintMU  of  Education.  63111-631,57 

Part  III 

Dt'[)artmf'nt  of  Transportation.  Federal  .Aviation 
.Adnuni'-tratinn.  63139-63157 

Part  IV 

Department  of  Agriculture,  .Agricultural  Markpting  ^^rvice, 
63159-63166 

Part  V 

The  President.  63167-63170 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws 


Federal  Register    \'(ji    h4.  NO    222 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 

Reader  Aids  section  at  the  end  of  this  issue. 

3  CFR 
Executive  Orders 

^314^        63167 

7  CFR 

905  63160 

1951 62971 

14  CFR 

39  '.2  documents) 62973 

62975 
Proposed  Rules: 

39  (5  documents ■     -i^JSe 
62990,  62991 ,  62993.  52995 

5-  63140 

121 63140 

125 63140 

20  CFR 

220     62976 

Proposed  Rules: 

220  62996 

718 62997 

722 62997 

725 62997 

726 62997 

"2^   62997 

21  CFR 

884     62977 

26  CFR 

Proposed  Rules: 

26         62997 

37  CFR 

202     62977 

40  CFR 

62   62978 

'80  ....„ S2982 

Proposed  Rules: 

50         63002  ^ 

52     63002  • 

47  CFR 

52 62983 

48  CFR 

203     62984 

209     62984 

2-9  i3  documents) 62986 

6298^ 

225  62984 

226 629e~ 

249  62984 

Proposed  Rules: 

203  _ 63002 

226 63003 

50  CFR 

Proposed  Rules: 

17 63004 


Thur-iiri\.  \n\t->:i;!,t-:    id.  iqqq /CnntentP 


vn 


VOL 


64 


ISS 


NO 


18 


1999 


UMI 


(i2971 


Rules  and  Regulations 


Federal  Register 
Vol.  64.  No.  222 

Thursday,  November  18.  1999 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  ettect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 

RIN  0560— AF89 

Providing  Notice  to  Delinquent  Farm 
Loan  Program  Borrowers  of  the 
Potential  for  Cross-Servicing 

AGENCIES:  Rural  Housing  Service,  Rural 
Businpss-Cooperati\f'  Service.  Rural 
I'tilities  Service,  and  Farm  Service 
.Agency,  USD  A. 

ACTION:  Final  rule. 

SUIWMARY:  The  Debt  Collection 
Improvement  Act  of  1996  requires 
Federal  agencies  to  transfer  delinquent 
nontax  debt  to  the  Department  of  the 
Treasury  for  debt  collection  action, 
known  as  cross-servicing.  The  Farm 
Service  Agencv  is  revising  to  prn\-ide 
notice  to  delinquent  Farm  Loan  Program 
borrowers  of  the  potential  for  referral  of 
their  debt  for  cross-servicing.  The 
revisions  also  establish  time  limits  for 
applying  for  debt  settlement  in  order  to 
implement  the  Government  wide  cross- 
servicing  program. 

EFFECTIVE  DATE:  November  18.  1999 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Spillman.  Chief.  Direct  Loan 
Servicing  Branch,  telephone  (202)  720- 
0900.  electronic  mail: 
david_  _spillman@wdc.fsa.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866  and  has  been 
determined  to  be  not  significant  and  has 
not  been  reviewed  bv  OMB. 


Regulafnn-  Flexibility  Act 

in  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-602).  the 
undersigned  has  determined  and 
certified  by  signature  of  this  document 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  a 
regulatory  flexibility  analysis  was  not 
performed. 

Executive  Order  12612 

It  has  been  determined  that  under 
section  6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Environmental  Evaluation 

It  is  the  determination  of  FSA  that 
this  action  is  not  a  major  Federal  action 
significantly  affecting  the  environment. 
Tht'refore,  in  accordance  with  the 
National  Environmental  Policv  Act  of 
1969.  and  7  CFR  part  1940,  subpart  G, 
an  Environmental  Impact  Statement  is 
not  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
Civil  Justice  Reform  In  accordance  with 
this  order;  {1}  all  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
this  rule  will  be  preempted;  (2)  except 
as  specifically  stated  in  this  rule,  no 
retroacti\-e  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
in  accordance  with  7  CFR  parts  1 1  and 
780  must  be  exhausted  before  seeking 
judicial  review. 

Executive  Order  12372 

For  reasons  contained  m  the  Notice 
related  to  7  CFR  part  .3015.  subpart  V 
(48  FR  29115.  lune  24,  1983).  the 
programs  within  this  rule  are  excluded 
from  the  scope  of  Executive  Order 
12372,  which  requires 
intergoverrimental  consultation  with 
State  and  local  officials. 


The  Unfunded  Mandates  Reform  ,\(  t  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector  of  Si  00  million  or  more  in  any  1 
year.  When  such  a  statement  is  needed 
for  a  rule,  section  205  of  the  UMRA 
requires  FSA  to  prepare  a  written 
statement,  including  a  cost  benefit 
assessment,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  raav 
result  in  such  expenditures  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector. 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates,  as  defined  under  Title  II  of 
the  UMRA,  for  State,  local,  and  tribal 
governments  or  the  private  sector.  Thus, 
this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UNfRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1951, 
subpart  S  contained  in  this  rule  require 
no  revisions  to  the  information 
collection  requirements  that  were 
previously  approved  by  OMB  (0560- 
0161)  under  the  provisions  of  44  U.S.C. 
chapter  35. 

Federal  .Assistance  Program 

These  changes  affect  the  following 
FSA  programs  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance: 
10.404 — Emergency  Loans 
10.406 — Farm  Operating  Loans 
10.407 — Farm  Ownership  Loans 

Background 

Section  33  ID  of  the  Consolidated 
Farm  and  Rural  Development  Act 
(CONACT),  requires  the  Farm  Service 
Agency  (FSA)  to  provide  delinquent 
Farm  Loan  Program  (FLP)  borrowers 
with  a  summary  of  FSA's  delinquency  ^ 
loan  servicing  and  debt  settlement 
programs  and  an  explanation  of  all 
filing  requirements  and  deadlines. 
Section  33lD(c)  of  the  CONACT 
requires  this  notice  to  be  published  in 
the  agency's  regulations.  Attachment  1 
to  Exhibit  A  of  7  CFR  part  1951.  subpart 
S  was  issued  to  meet  these  statutory 
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requirements.  Attachment  1  to  Exhibit  A 
of  7  CFR  part  1951.  subpart  S  is  sent  to 
FLP  borrowers  who  are  at  least  90  days 
fia^t  (iu>"  or  who  are  in  nonmonetary 

liffdUlt. 

The  Department  of  the  Treasury 
(TrtMsurv)  has  promulgated  regulations 
in  n  CFR  part  285  (64  PR  22906.  April 
28.  1999)  implementing  the  Debt 
Collection  Improvement  Act  of  1996. 
The  Treasurv  rule  is  based  on  31  U.S.C. 
:)71 1(g)(1)(A)  which  requires  executive 
agfn(:i»>-i  to  transfer  delinquent  nontax 
debt  to  Tr'Msury  for  action  to  collect  the 
debt  or  terminate  the  claim. 

Cr()ss-sf'r\ic;ing  is  a  new  Government 
wide  program,  administered  by 
Treasury,  which  wUl  also  impact  the 
final  collection  and  resolution  of 
delinquent  FLP  debt.  .Sections  V  and  VII 
of  .-\ttachment  1  of  Exhibit  A  of  part 
1951.  subpart  S.  are  being  revised  to 
>tate  that  borrowers  must  apply  for  debt 
settlement  within  30  days  of  receiving 
an  additional  debt  settlement  notice.  A 
cross  reference  to  the  section  discussing 
cross-ser\'ic;ing  has  been  added. 
.Attachment  3  of  Exhibit  A  of  this 
subpart  has  bet-n  similarly  revised. 
Sf(  tion  I.\  of  .\tta(  hment  1  is  being 
revised  to  address  the  provisions  of 
cross-servicing.  As  revised,  FLP 
hfirrowprs  are  informed  of  the 
i:onditions  for  account  referral  for  cross- 
servicing  and  information  on  Treasury's 
cross-servicing  activities. 

The  conditions  for  referral  of  debt  for 
fToss-servicing  have  been  established  by 
Treasurv  in  ,51  CFR  285.12(c)  and  (d). 
Based  on  Treasurvs  requirements,  in 
order  for  a  delinquent  FLP  account  to  be 
referred  for  cross-servicing,  all  security 
must  have  been  liquidated  and  the  debt 
must  bt'  legallv  enforceable.  In  addition, 
delinquent  FLP  borrowers  will  be 
notified  that  they  have  30  days  to 
submit  an  acceptable  debt  settlement 
offer  to  FSA.  If  a  satisfactory  debt 
settlf'inent  is  not  submitted  or  FSA 
rf'|<'cts  a  debt  settlement  offer,  the 
a(  (  nunt  will  be  referred  to  Treasury  for 
(  oil-M  til  in  bv  cross-servicing  after  all 
appeal  rights  are  exhausted.  Referral  of 
debt  to  Treasury  for  cross-servicing  is 
not  an  appealable  action  because  it  is 
required  by  statute 

Treasurv  has  outlined  cross-servicing 
activities  in  31  CFR  285.12.  As  revised, 
section  IX  of  Attachment  1  briefly 
describes  Treasury's  collection  activities 
under  cross-servicing.  If  debt  is  referred 
for  cross-servicing.  Treasury  may  take 
action  to  collect  the  debt  by  offset  or 
garnishment,  refer  the  debt  to  a  private 
collection  agency  for  collection,  or  refer 
the  debt  for  collection  by  the  U.S. 
Department  of  Justice  (DOJ).  Collection 
fees  may  be  charged  to  the  borrower 
when  collection  is  made.  In  addition, 


FSA  will  report  the  debt  to  a  credit 
bureau.  After  an  account  is  referred  to 
Treasury,  any  debt  settlement  offer  must 
be  submitted  to  Treasury',  or  its  private 
collection  agency  contractor.  If  the 
account  is  referred  to  DOJ  for  collection, 
the  settlement  offer  must  be  submitted 
to  DOJ. 

Good  Cause  Statement:  FSA  is 
publishing  this  rule  as  a  final  rule 
without  notice  and  opportunity  for 
public  comment  based  on  its  finding 
that  notice  and  public  comment  are 
unnecessary  and  contrary  to  the  public 
interest.  Referral  of  all  agencies', 
including  FSA's,  nontax  debt  or  claims, 
to  Treasury  for  cross-servicing  is 
required  by  31  U.S.C.  3711(g)(1)(A). 
which  requires  Treasury  referral  of  all 
nontax  debt  or  claims  due  the  United 
States  for  a  period  of  180  days.  Treasury 
published  an  interim  final  rule  with  a 
request  for  comments  on  April  2,  1998. 
at  63  FR  16353.  Treasury's  interim  final 
rule  was  effective  immediately  based  on 
its  good  cause  finding  that  the 
requirement  to  transfer  debt  to  Treasury 
for  debt  collection  became  effective  on 
April  26,  1996,  the  date  of  enactment  of 
the  Debt  Collection  Improvement  Act. 
On  April  28,  1999,  at  64  FR  22906, 
Treasury  promulgated  the  final  rule. 
Therefore,  FSA's  compliance  with  the 
Government  wide  requirements  that 
took  effect  on  April  2.  1998.  make 
additional  public  comment 
unnecessary.  It  would  not  be  in  the 
public  interest  for  FSA  to  provide 
incomplete  information  about  the  debt 
settlement  program  if  its  loan  servicing 
notice  did  not  immediately  discuss 
Treasury  cross-servicing  and  its  impact 
on  FSA's  debt  settlement  programs.  For 
the  reasons  stated  above.  FSA  for  good 
cause  also  finds  that  making  this  rule 
immediately  effective  serves  the  public 
interest. 

List  of  Subjects  in  7  CFR  Fart  1951 

Accounting  Servicing,  Credit,  Debt 
Restructuring,  Loan  Programs- 
Agriculture.  Loan  Programs-Housing 
and  Community  Development. 

Accordingly,  7  CFR  part  1951  is 
amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  pari  1951 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1932;  7 
U.S.C.  1989;  42  U.S.C.  1480. 

Subpart  S — Farm  Loan  Programs 
Account  Servicing  Policy 

2.  Revise  the  first  paragraph  of 
Section  V  of  Attachment  1  to  Exhibit  A 
to  Subpart  S  to  read  as  follows: 


Kxhibit  .\ — Noliie  of  the  .Availability  nfloan 
S«rvicin'4  and  Debt  Settlement  Programs  for 
Delinquent  Farm  Borrowers 

***** 

Attachment  i  *   *   * 

V.  Debt  Settlement  Programs 

Purpose 

These  programs  apply  after  it  has  been 
determined  that  primary  loan  service 
programs  cannot  help  you.  You  may  be 
eligible  for  both  debt  settlement  and 
homestead  protection.  If  you  do  not  have 
FSA  collateral  you  will  need  to  apply  for 
debt  settlement  only.  Under  these  programs, 
the  debt  you  owe  FSA  may  be  settled  for  less 
than  the  amount  you  owe.  Please  apply  for 
debt  settlement  from  FSA  by  submitting  an 
application  for  debt  settlement  on  Form  RD 
1956-1  within  30  days  of  receiving  an 
additional  debt  settlement  notice.  See  section 
IX.  These  programs  are  subjec:  to  the 
discretion  of  the  agency  and  are  not  a  matter 
of  entitlement  or  right. 
***** 

3.  Revise  the  eighth  paragraph  of 
section  Vn  of  Attachment  1  to  Exhibit 
.•\  to  Subpart  S  to  read  as  follows: 

***** 

Attachment  i  *   *   * 

VII.  *   *   * 
Consideration  for  Debt  Settlement  Programs 

If  you  wish  to  be  considered  for  debt 
settlement,  you  will  need  to  request  and 
return  a  completed  Form  RD  193(3-1.  You 
mav  request  debt  settlement  from  FSA  within 
30  days  of  receiving  an  additional  debt 
settlement  notice.  See  section  IX.  Usually, 
the  most  appropriate  time  for  making  this 
request  is  when  FSA  has  determined  that 
Primary'  Loan  Servicing  options  will  not 
provide  the  best  net  recovery  to  the 
Government  and  you  are  requesting 
preservation  loan  servicing.  If  you  no  longer 
have  anv  security  remaining  for  the 
outstanding  FSA  loans,  you  may  want  to 
request  debt  settlement  instead  of  primary 
and  preservation  loan  servicing. 
***** 

4,  Revise  section  IX  of  Attachment  1 
to  Exhibit  A  to  Subpart  S  to  read  as 
follows: 

*         *         ♦         ♦         ♦ 

Attachment  i  *   *   * 

IX.  Acceleration  and  Foreclosure 

If  you  do  not  appeal  an  adverse 
determination  or  if  you  are  denied  relief  on 
appeal,  FSA  will  accelerate  your  loan 
account  and  make  demand  for  payment  of 
the  whole  debt,  FSA  wilj  stop  allowing  you 
to  use  any  of  your  crop,  livestock,  and  milk 
checks,  on  which  they  have  a  claim,  to  pay 
for  living  and  operating  expenses.  FSA  will 
repossess  the  collateral  or  start  legal 
foreclosure  or  liquidation  proceedings  to  take 
and  sell  the  collateral,  including  your 
equipment,  livestock,  crops,  and  land.  FSA 
will  continue  to  take  by  administrative  offset, 
money  which  FSA  and  other  Federal 
Government  agencies  owe  you. 
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FSA  may  refrain  from  taking  these  actions 
if  you  agree  to  do  one,  or  a  combination  of 
the  following  actions,  within  an  agreed  upon 
time,  with  FSA's  approval: 

(1)  Sell  all  the  collateral  for  the  loan  at 
market  value. 

(2)  Convey  (legally  transfer)  the  collateral 
to  FSA.  You  may  apply  or  reapply  for 
homestead  protection  jointly  with  this  action, 
even  if  you  applied  before  and  were  not 
accepted. 

(3)  Apply  to  transfer  the  collateral  to 
someone  else  and  have  that  person  assume 
all  or  part  of  the  FSA  debt.  (This  is  called 
transfer  and  assumption.) 

If  any  of  these  options,  or  foreclosure, 
result  in  payment  of  less  than  you  legally 
owe,  the  servicing  official  will  send  you  a 
notice  providing  you  with  30  days  to  submit 
a  debt  settlement  application.  If  you  do  not 
respond  in  a  timely  manner,  your  account 
will  be  sent  to  the  U.S.  Department  of  the 
Treasury  (Treasury)  for  collection  through 
cross-servicing.  If  you  submit  a  debt 
settlement  application  within  the  required 
time  frame,  and  the  application  is  rejected, 
your  debt  will  be  referred  to  Treasury  for 
cross-servicing  after  all  appeal  rights  on  the 
debt  settlement  application  are  exhausted. 
Referral  of  debt  to  Treasury  for  cross- 
servicing  is  not  an  appealable  action.  If  your 
debt  is  referred  for  cross-servicing,  Treasury 
may: 

(1)  Take  action  to  collect  the  debt  by  offset 
or  garnishment,  including  offset  of  tax 
refunds  and  garnishment  of  salary, 

(2)  Refer  the  debt  to  a  private  collection 
agency  for  collection,  or 

(3)  Refer  the  debt  for  collection  by  the  U.S. 
Department  of  Justice  (DOJ). 

Collection  fees  may  be  charged  to  you 
when  collections  are  made.  In  addition,  FSA 
will  report  the  debt  to  a  credit  bureau.  After 
your  account  is  referred  to  Treasurv,  anv  debt 
settlement  offer  must  be  submitted  to 
Treasury,  or  its  private  collection  agency 
contractor.  If  your  account  is  referred  to  DOJ 
for  collection,  vour  offer  must  be  made  to 
DOJ. 
***** 

5.  Revise  the  seventh  paragraph  of 
Attachment  3  to  Exhibit  A  to  Subpart  S 
to  read  as  follows: 


Attachment  3  *    *    * 
Purpose  of  Debt  Settlement  Programs 

These  programs  apply  after  it  has  been 
determined  that  primary  loan  service 
programs  cannot  help  you.  You  may  be 
eligible  for  both  debt  settlement  and 
preservation  loan  service  programs.  If  vou  no 
longer  have  FSA  collateral  you  will  need  to 
apply  for  debt  settlement  only.  Under  these 
programs,  the  debt  you  owe  FSA  may  be 
settled  for  less  than  the  amount  vou  owe. 
You  may  apply  for  debt  settlement  from  FS.A 
by  requesting  and  submitting  an  application 
for  debt  Settlement  on  Form  RD  1956-1 
within  30  days  of  receiving  an  additional 
debt  settlement  notice.  See  section  IX  of 
1951-S,  Exhibit  A,  Attachment  1,  which  is 
included  with  this  notice. 


Signed  in  Washington,  D.C.,  on  November 
4,  1999. 

August  S(  hiimai  her.  |r., 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

[FR  Doc.  99-29866  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-SW-58-AD:  Amendment 
39-11429:  AD  99-24-05] 

RIN2120-AA64 

Airworthiness  Directives:  Eurocopter 
Deutschland  GMBH  (ECD)  Model  BO- 
105CB-5  and  BO-105-CBS-5 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
ail  existing  emergency  priority  letter 
airworthiness  directive  (AD),  applicable 
to  ECD  Model  BO-105CB-5  and  BO- 
105-CBS-5  helicopters,  that  currently 
requires,  before  further  flight,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  calendar  age  and 
number  of  flights  on  each  tension- 
torsion  (TT)  strap.  This  amendment 
requires  the  same  actions  as  the 
emergency  priority  letter  AD  and 
additionally  clarifies  the  compliance 
time  requirements  specified  in  the 
emergency  priority  letter  AD.  This 
amendment  is  prompted  by  an  accident 
in  which  a  main  rotor  blade  (blade) 
separated  from  an  ECD  Model  MBB-BK 
117  helicopter  due  to  fatigue  failure  of 
a  TT  strap.  The  same  part  number  TT 
strap  is  also  used  on  the  ECD  Model 
BO-105  helicopter.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  a  TT  strap,  loss  of  a 
blade,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  December  3,  1999.  The 
UK  tirpuration  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  3.  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  18.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  99-SVV-58- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth,  Texas  76137. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053-4005, 
telephone  (972)  641-3460,  fax  (972) 
641-3527.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region. 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison.  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137,  telephone 
(817) 222-5128,  fax  (817)  222-5961, 

SUPPLEMENTARY  INFORMATION:  On  August 
1 1.  1999,  the  FA.\  i-ijeu  Laiergency 
Priority  Letter  AD  99-17-15.  Docket  No. 
99-SW-50-AD.  applicable  to  ECD 
Model  BO-105CB-5,  BO-IOSCBS.  and 
BO  105  LS  A-3  helicopters,  which 
required,  before  further  flight,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  calendar  age  and 
number  of  flights  on  each  TT  strap. 
Emergency  Priority  Letter  AD  99-17-15 
also  required  inspecting  and  removing, 
as  necessary,  certain  unairworthy  TT 
straps.  That  action  was  prompted  bv  an 
accident  in  which  a  blade  separated 
from  an  ECD  Model  MBB-BK  117 
helicopter  resulting  in  three  fatalities. 
The  cause  of  the  blade  separation  was 
a  TT  strap  rupture  within  the  main  rotor 
head.  The  cause  of  the  TT  strap  rupture 
remains  under  investigation.  The  ECD 
Model  MBB-BK-1 1 7  and  certain  ECD 
Model  BO-105  helicopters  use  the  same 
part-numbered  TT  strap.  That  condition, 
if  not  corrected,  could  result  in  failure 
of  a  TT  strap,  loss  of  a  blade,  and 
subsequent  loss  of  control  of  the 
helicopter. 

After  issuing  Emergency  Priority 
Letter  AD  99-1 7-15.  the  FAA 
determined  that  the  calculations  for 
determining  the  total  number  of  flights 
on  a  particular  TT  strap  for  the  ECD 
Model  BO-105CB-5  and  the  ECD  Model 
BO-105CBS-5  helicopters  were 
different  than  the  calculation  for 
determining  the  total  number  of  flights 
on  the  part  number  TT  strap  for  the  ECD 
Model  BO-105  LS  A-3  helicopters. 
Therefore,  the  FAA  decided  to  issue 
separate  ADs  with  different  calculation 
methods  for  each  of  the  affected  models. 
Emergency  Priority  Letter  AD  99-20-13, 
Docket  No.  99-SW-56-AD,  was  issued 
on  September  24.  1999  for  the  ECD 
Model  BO  105  LS  A-3  helicopters  and 
Emergency  Priority  Letter  AD  99-17-21. 
Docket  No.  99-SW-51-AD,  applicable 
to  ECD  Model  BO-105CB-5  and  BO- 
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10riC;BS-5,  was  issued  to  supersede 
HiutTgency  Priority  Letter  AD  99-17-15. 

Sine  e  issuing  superseding  Emergency 
f'nority  Letter  AD  99-17-21.  the  FAA  ' 
ti.is  received  several  requests  for 
ilanfication  on  the  terms  "calendar 
vear  '  and  "(alcndar  age."  To  clarify  the 
rffjuired  compliance  times,  the  FAA  has 
I  luivfTfed  years  to  months  and  has 
removed  the  terms  "calendar  year"  and 
(  alendar  age'   from  the  AD. 

The  FAA  has  reviewed  ECD  Alert 
Service  Bulletin  BO  105  No.  ASB-BO 
1(),=S-10-11.3.  dated  August  11.  1999 
(,\SB)  The  ASB  describes  procedures 
for  determining  the  total  accumulated 
installation  time  and  number  of  flights 
on  each  TT  strap  The  ASB  specifies 
inspecting  and  replacing,  as  necessary, 
certain  unairworthy  TT  straps  and 
reidentifying  the  main  rotor  head  after 
replacing  the  TT  strap.  The  Luftfahrt- 
Bimdesamt  fLB.A).  which  is  the 
airuTirthiness  authority  for  the  Federal 
Republic  of  Germany,  classified  that 
.\SB  as  mandatory  and  issued  AD  1999- 
JK9.  dattni  .August  11,  1999,  applicable 
t.)  Model  B()-10.5C  (BO-105CB-5),  BO- 
1()5S  (BO-105CBS-5)  helicopters. 

These  helicopter  models  are 
manufactured  in  the  Federal  Republic  of 
Ciermany  and  are  type  certificated  for 
operation  in  the  United  States  under  the 
provision  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LB.\  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LEA, 
rt'\ H'Wf'd  all  available  information,  and 
ileterinined  that  AD  action  is  necessary 
t   r  products  of  these  type  designs  that 
ipi'  it'rtificated  for  operations  in  the 
i  lutt'd  States. 

Sint  e  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  ECD  Model  BO- 
U)5CB-5  and  BO-105-CBS-5 
helicopters  of  the  same  type  design,  this 
.■\D  supersedes  Emergency  Priority 
Letter  \D  99-17-21  to  require,  before 
further  flight,  creating  a  component  log 
card  or  equnalent  record  and 
determunng  the  age  and  number  of 
flights  on  each  TT  strap.  The  AD  also 
re(juires  inspecting  and  removing,  as 
necessary,  certain  unairworthy  TT 
straps.  Certain  TT  straps  are  not  eligible 
for  installation  until  they  are 
ri'identified.  The  actions  must  be 
i(  cnmplished  in  accordance  with  the 
.\SB  described  previously.  The  short 
I  ninpiiance  time  involved  is  required 
because  the  previously  described 


critical  unsafe  condition  can  adversely 
affect  the  structural  integrity  of  the 
helicopter.  Therefore,  creating  a 
component  log  card  or  equivalent  record 
and  determining  the  age  and  number  of 
flights  on  each  TT  strap  and  inspecting 
and  removing,  as  necessary,  certain 
unairworthy  TT  straps  are  required 
prior  to  further  flight  and  this  AD  must 
be  issued  immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  FAA  estimates  that  85  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD;  that  it  will  take  approximately  1 
work  hour  to  inspect  the  4  TT  straps  on 
each  helicopter;  15  work  hours  per 
helicopter  to  remove  and  replace  the  4 
TT  straps,  if  necessary;  and  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
52,600  per  TT  strap  ($10,400  per 
helicopter).  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  5965,600; 
55,100  to  inspect  each  helicopter  once 
and  $960,500  to  remove  and  replace  the 
4  TT  straps  on  all  helicopters. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  99-S\V-58-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator^'  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  locaticm  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  Adoption  of  the  Amendment, 

Accordingly,  pursuant  to  the 
authoritN'  delegated  to  me  by  the 
.Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Authority:  49  U.S.C.  lOR(g).  401 1.T.  44701. 


Federal  Register    Vol    B4.  No.  222  / Thursday.  November  18,  1999 /Rules  and  Regulations        62975 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  road  as  follows: 

AD  99-24-05     Eurocopter  Deutschiand 
GMBH:  Amendment  39-11429.  Docket 
.\u.  99-S\V-58-AD.  Supersedes 
Emergency  Priority  Letter  AD  99-17-21, 
Docket  No.  99-SVV-.51-AD. 
Applicability:  Mode]  BO-105CB-5  and 
BO-105CBS-5  helicopters,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  main  rotor  blade  (blade) 
separation  due  to  failure  of  a  tension-torsion 
(TT)  strap,  accomplish  the  following: 

(a)  Before  further  flight: 

(1)  Create  a  component  log  card  or 
equivalent  record  for  each  TT  strap. 

(2)  Review  the  history  of  the  helicopter  and 
each  TT  strap.  Determine  the  age  since  initial 
installation  on  any  helicopter  (age)  and  the 
number  of  flights  on  each  TT  strap.  Enter 
both  the  age  and  the  number  of  flights  for 
each  TT  strap  on  the  component  log  card  or 
equivalent  record.  For  the  time-in-service 
(TIS)  where  the  number  of  flights  is 
unknown,  multiply  the  number  of  hours  TIS 
by  5  to  determine  the  number  of  flights.  If  a 
TT  strap  has  been  previously  used  at  any 
time  on  Model  BO--105  helicopters  not 
affected  by  this  AD,  multiply  the  number  of 
flights  accumulated  on  those  other  models  by 
a  factor  0.625  and  then  add  that  result  to  the 
number  of  flights  accumulated  on  the  Model 
BO-105CB-5  and  BO-105CBS-5  helicopters. 

(3)  If  the  total  hours  TIS  or  number  of 
flights  and  age  cannot  be  determined  for  a  TT 
strap,  remove  it  from  service. 

(4)  Remove  any  TT  strap  from  service  that 
has  either  accumulated  25,000  or  more  flights 
or  has  an  age  equal  to  or  greater  than  180 
months. 

fb)  When  a  TT  strap  age  is  equal  to  or 
greater  than  120  months  and  less  than  180 
months  and  has  accumulated  less  than 
25,000  flights,  inspect  the  TT  strap  in 
accordance  with  paragraph  2.B.2.  of  the 
"Accompli'ihment  Instructions,"  Eurocopter 
Deut.schland  GMBH  Alert  Service  Bulletin 
BO  105  Nc.  ASB-DO  105-10-113,  dated 
.Xugusf  11,  1999  (ASB).  according  to  the 
following; 

(1)  If  the  age  is  greater  than  or  equal  to  120 
months  but  less  than  132  months  and  has 
less  than  22.000  flights,  inspect  the  TT  strap 
within  the  next  6  weeks.  If  the  number  of 


flights  equals  or  exceeds  22.000,  inspect  the 
TT  strap  before  further  flight. 

(2)  If  the  age  is  greater  than  or  equal  to  132 
months  but  less  than  144  months  and  has 
less  than  19,000  flights,  inspect  the  TT  strap 
within  the  next  5  weeks.  If  the  number  of 
flights  equals  or  exceeds  19.000,  inspect  the 
TT  strap  before  further  flight. 

(3)  If  the  age  is  greater  than  or  equal  to  144 
months  but  less  than  156  months  and  has 
less  than  16.000  flights,  inspect  the  TT  strap 
within  the  next  4  weeks.  If  the  number  of 
flights  equals  or  exceeds  16,000,  inspect  the 
TT  strap  before  further  flight. 

(4)  If  the  age  is  greater  than  or  equal  to  156 
months  but  less  than  168  months  and  has 
less  than  13,000  flights,  inspect  the  TT  strap 
within  the  next  3  weeks.  If  the  number  of 
flights  equals  or  exceeds  13,000,  inspect  the 
TT  strap  before  further  flight. 

(5)  If  the  age  is  greater  than  or  equal  to  168 
months  but  less  than  180  months  and  has 
less  than  10.000  flights,  inspect  the  TT  strap 
within  the  next  2  weeks.  If  the  number  of 
flights  equals  or  exceeds  10,000,  inspect  the 
TT  strap  before  further  flight. 

(c)  If  a  defect  is  found  as  a  result  of  the 
inspection  in  paragraph  (b),  remove  the  TT 
strap  from  service  prior  to  further  flight. 

(d)  If  no  defect  is  found  as  a  result  of  the 
inspection  in  paragraph  (b),  a  maximum  of 
500  flights  is  permitted  on  a  one-time  basis 
before  the  TT  strap  must  be  replaced, 
provided  the  limits  of  paragraphs  (a)(4)  and 
(b)  are  not  exceeded. 

(e)  TT  straps,  part  number  (P/N)  2604067 
or  Jl  7322-1,  are  not  eligible  for  installation. 
Prior  to  installation,  P/N  2604067  or  J17322- 
1  must  be  reidentified  according  to  paragraph 
2.B.I.2.  of  the  "Accomplishment 
Instructions"  of  the  ASB. 

(f)  When  the  TT  straps  are  replaced 
because  of  age,  u.sage,  or  defects,  reidentify 
the  main  rotor  head  in  accordance  with 
paragraph  2.B.I.2.  of  the  "Accomplishment 
Instructions"  of  the  ASB. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safet)'  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(h)  Special  flight  permits  may  be  issued  for 
up  to  five  flights  in  accordance  with  sections 
21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  The  TT  strap  inspections  and 
reidentification  shall  be  done  in  accordance 
with  paragraphs  2.B.I.2.  and  2.B.2.  of  the 
"Accomplishment  Instructions"  in 
Eurocopter  Deutschiand  GMBH  Alert  Service 
Bulletin  No.  ASB-BO  105-10-113,  dated 
August  11,  1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 


552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation.  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  F.^A,  Office  of  the  Regiorial 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(j)  This  amendment  becomes  effective  on 
December  3,  1999. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (LBA),  Federal 
Republic  of  Germany,  AD  1999-289,  dated 
August  n,  1999. 

Issued  in  Fort  Worth,  Texas,  on  November 
10.  1999. 

Henry  A.  Armstrong, 

Manager,  Hotorcraft  Directorate. 

Aircraft  Certification  Service. 

[PR  Doc.  99-30146  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  99-NE-06-AD   Amendment  3&- 

11334:  AD  99-20-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D-7R4  Series  Turbofan 
Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  99-20-04  applicable  to  certain 
Pratt  &  Whitney  (PW)  JT9D  series 
turbofan  engines  that  was  published  in 
the  Federal  Register  on  September  24. 
1999  (64  FR  51683).  The  final  rule 
inadvertently  references  HPC  disk 
fracture  instead  of  HPT  disk  fracture 
and  one  service  bulletin  (SB)  reference 
in  the  compliance  section  is  incorrect. 
This  dociunent  corrects  those 
references.  The  Compliance  section  in 
the  final  rule  was  inadvertently  changed 
to  incorporate  the  compliance 
requirements  used  in  a  similar  PW2000 
Airworthiness  Directive.  The 
Compliance  requirements  were  correctly 
published  in  the  NPRM,  but  were 
published  incorrectly  in  the  Final  Rule. 
This  correction  will  reinstate  the 
compliance  requirements  originally 
published  in  the  NPRM,  and  as 
intended  for  the  JT9D.  In  all  other 
respects,  the  original  document  remains 
the  same. 
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EFFECTIVE  DATE:  \M\.'[nb.'r  18,  ImmM. 
FOR  FURTHER  INFORMATION  CONTACT: 
F'ftpr  White.  A»'rnsi)a(.i>  F-;:iiJineer, 
Enuin.'  CtTtific  rition  Otfu  >'.  V\\.  Engine 
and  fropt'lU'r  UirfctDratt'.  IJ  New 
EiKi.iiiil  \'.\''(  utive  Park,  Burlington,  MA 
OIHO  i-5.iy9.  telephone  (781)  238-7128, 
fax  t"81)  238-"  HM, 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  alr\v()rthln^■s^  iiire(.tive  applicable 
tn  Pratt  ."i  \Vhitne\  ^i'W)  fT9D-7R4 
series  turhofan  entwines,  was  published 
in  the  Federal  Register  on  September 
24.  1M49  164  FK  'ilhHM  The  Rule 
shinii(i  referent  e  HPT  disk  fracture 
instead  of  HPti  disi<,  fracture.  In 
addition,  a  typographical  error  occurred 
and.  as  a  result,  one  Ser\'ice  Bulletin 
reference  regarding  the  performance  of 
the  inspections  is  incorrect  and  has 
been  correeted  to  refer  to  the  SB  that 
contains  the  actual  inspection 
procedure  The  following  corrections 
are  needed 

§39.13    [Corrected] 

1.  On  page  51684,  in  the  first  column, 
in  the  Compliance  Section,  in  the  first 
paragraph,  in  the  second  line,  "To 
prevent  a  high  pressure  compressor 
(HPC)  disk  fracture"  is  corrected  to  read 

To  prevent  a  high  pressure  turbine 
(HPT)  disk  fracture  ■■ 

2.  On  page  51684.  m  the  second 
column,  in  the  Compliance  Section,  in 
paragraph  (a),  in  the  sixth,  seventh, 
eighth  and  ninth  lines.  ""PVV  SB  fT9l>- 
7R4-72-552,  Revision  1,  dated  February 
17.  1999  at  each  separation  of  the  HPT 
disk  from  the  HPT  module  after  the 
effective  date  of  the  .^D,"  is  corrected  to 
read  "PW  SB  fT9D-7R4-72-553. 
Revision  1.  dated  February  17,  1999  at 
each  HPT  disk  piece  part  accessibility 
after  the  effective  date  of  this  AD." 
David  .\.  Downey, 

A>'>:--ti]n!  Manager.  Engine  and  Propeller 
Dirf(  turjif.  Aircraft  Certification  Service. 
|FR  Doc.  99-29824  Filed  11-17-99;  8:45  ami 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  220 
RIN  3220-AB41 

Determining  Disability  ' 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  amends  its  regulations  to 
increase  from  5,500  tn  S700  the  average 
monthly  earnings  guidelines  used  to 
determine  whether  work  done  by  an 
individual  may  be  considered  regular 


employment.  This  change  coincides 
with  an  increase  in  the  guidelines 
contained  in  the  regulations  of  the 
Social  Security  Administration  for 
determining  substantial  gainful  activity 
that  became  effective  July  1,  1999. 
DATES:  Effective  Date:  This  rule  is 
effective  November  18,  1999. 

Applicability  Date:  This  rule  will  be 
applied  to  all  disability  claims  for 
which  a  final  decision  had  not  been 
rendered  as  of  July  1,  1999. 

Comment  Date:  Comments  due  on  or 
before  January  18,  2000. 
ADDRESSES:  Comments  may  be  made  to 
the  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  VV.  Sadler,  Senior  Attornev, 
(312)  751-4,513.  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The 
Railroad  Retirement  Act  provides  for 
disabihty  annuities  for  employees, 
widow(er)s,  and  children  of  deceased 
railroad  employees  who  are  unable  to 
engage  in  any  regular  employment 
because  of  a  permanent  physical  or 
mental  impairment.  Regular 
emplojmient  is  defined  by  reference  to 
the  definition  of  substantial  gainful 
activity  under  the  Social  Security  Act. 
Sections  220.141  and  220.142  of' the 
Board's  regulations  reflect  this 
definition  and  define  "substantial 
gainful  activity"  (SGA)  as  work  activity 
that  involves  doing  significant  physical 
or  mental  activities  for  pay  or  profit. 
Work  activity  is  gainful  if  it  is  the  kind 
of  work  usually  done  for  pay  or  profit. 
whether  or  not  a  profit  is  realized. 
Section  220.143  sets  forth  earnings 
levels  at  which  the  Board  considers  a 
disabled  person  to  be  engaged  in  SGA 
regardless  of  the  severity  of  his  or  her 
impairment.  The  amount  of  average 
monthly  earnings  that  ordinarily 
demonstrates  SGA  for  people  with  an 
impairment  has  not  been  increased 
since  January  1,  1990.  Consequently. 
with  respect  to  months  after  June  1999 
the  Board  raises  from  S500  to  $700  the 
average  monthly  earnings  guidelines 
used  to  determine  whether  work  done 
by  a  person  with  a  disability  is 
substantial  gainful  activity.  The  Board 
has  determined  that  an  increase  in  the 
amount  of  earnings  that  constitutes  SGA 
provides  an  updated  indicator  of  when 
earnings  demonstrate  the  ability  to 
engage  in  SGA  and  is  a  significant 
improvement  to  the  existing  incentives 
to  encourage  individuals  with 
disabilities  to  attempt  to  work.  This 
increase  also  conforms  to  changes  in  the 
regulations  of  the  Social  Security 
Administration  which  became  effective 
July  1,  1999  (64  FR  18566.  April  15, 


1999;  a  correction  appears  at  64  FR 
22903,  April  28,  1999). 

The  Board  is  publishing  this  rule  as 
an  interim  final  rule  in  order  to  make  it 
effective  immediately.  However,  any 
person  wishing  to  comment  on  this  rule 
may  do  so  within  60  days  nf  this 
publication  in  the  Federal  Register 

in  order  to  comply  with  the 
President's  June  1,  1998  memorandum 
directing  the  use  of  plain  language  for 
all  proposed  and  final  rulemaking,  the 
regulatory  paragraphs  affected  by  the 
above  rule  changes  have  been  rewritten 
into  plain  language.  The  rewrite  is 
intended  to  have  no  substantive  effect 
other  than  those  substantive  changes 
described  in  this  preamble  to  these 
rules. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  impact  analysis  is  required. 
There  are  no  information  collections 
associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  220 

Disability  benefits.  Railroad 
employees.  Railroad  retirement 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  amends  §220.143  of  title  20, 
chapter  II.  part  220  of  the  Code  of  the 
Federal  Regulations  as  follows: 

PART  220— DETERMINING  DISABILITY 

1.  The  authority  for  part  220 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231a;  45  U.S.C.  231f. 

2.  In  §  220.143.  paragraphs  (b)(2),  (3), 
and  (4)  are  revised  as  follows: 

§220.143    Evaluation  guides  for  an 
employed  claimant. 

***** 

(b)  *   *   * 

(2)  Earnings  that  will  ordinarily  show 
that  the  claimant  has  engaged  in 
substantial  gainful  activity.  The  Board 
will  consider  that  the  earnings  from  the 
employed  claimant's  work  activities 
show  that  the  claimant  has  engaged  in 
substantial  gainful  activity  if — 


For  months 


Monttiiy 

earnings 

averaged 

more  than 


In  calendar  years  before  1976  ... 
In  calendar  year  1976  

$200 

230 

In  calendar  year  1977  

240 

In  calendar  year  1978  

260 

In  calendar  vear  1979      

280 

In  calendar  years  1980-1989 

In  January  1990-June  1999 

After  June  1999         

300 
500 
700 
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(3)  Earnings  that  will  ordinarily  show 
that  the  claimant  has  not  engaged  in 
substantial  gainful  activity.  The  Board 
will  generally  consider  that  the  earnings 
from  the  employed  claimant's  work  will 
show  that  the  claimant  has  not  engaged 
in  substantial  gainful  activity  if — 


For  months 

Monthly 
earnings 
averaged 
less  than 

In  calendar  years  befom  1976  ... 
In  calendar  year  1976  

S130 

150 

In  calendar  year  1977   

160 

In  calendar  year  1978  

170 

In  calendar  year  1979  

180 

In  calendar  years  1980-1989 

After  December  1989  

190 
300 

(4)  If  the  claimant  works  in  a 
sheltered  workshop.  If  the  claimant  is 
working  in  a  sheltered  workshop  or  a 
comparable  facility  especially  set  up  for 
severely  impaired  persons,  the 
claimant's  earnings  and  activities  will 
ordinarily  establish  that  the  claimant 
has  not  done  substantial  gainful  activity 
if— 


Average 

monthly 

For  months 

earnings 
are  no' 

greater 
than 

In  calendar  years  before  1976  ... 

$200 

In  calendar  year  1976  

230 

In  calendar  year  1977   

240 

In  calendar  1978 

260 

In  calendar  year  1979  

280 

In  calendar  years  1980-1989 

300 

In  January  199Q-June  1999 

500 

After  June  1999  

700 

Dated:  November  10,  1999. 
By  authority,  of  the  Board. 
For  the  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

|FR  Doc  99-30074  Filed  11-17-99;  8:45  am] 

BILLING  CODE  7905-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  884 

[Docket  No.  97N-0335] 

Obstetric  and  Gynecologic  Devices: 
Reclassification  and  Classification  of 
Medical  Devices  Used  for  In  Vitro 
Fertilization  and  Related  Assisted 
Reproduction  Procedures;  Technical 
Amendment 

agency:  Food  and  Drug  Administration, 

HH.S 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
.■\dministration  (FDA)  is  amending  its 
obstetrical  and  gynecological  device 
regulations  regarding  assisted 
reproductive  microscopes  and 
microscope  accessories.  This  action  is 
being  taken  to  ensure  accuracy  and 
clarity  in  the  agency's  regulations. 
EFFECTIVE  DATE:  November  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laluand  D  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
.Administration,  5600  Fishers  Lane, 
Rock\  ille.  MD  20857,  301-827-7010. 
SUPPLEMENTARY  INFORMATION:  FDA  has 
disc. (i\ fft'd  that  an  errnr  was 
incorporated  into  the  agency's 
obstetrical  and  gynecological  de\dces 
regulations  for  assisted  reproductive 
microscopes  and  microscope 
accessories.  In  an  amendment  to  21  CFR 
part  884,  which  added  21  CFR  884.6190 
and  published  on  September  10,  1998 
(63  FR  48428).  a  sentence  stating  that 
the  device  is  exempt  from  the  premarket 
notification  procedures  was 
inadvertently  included  in  paragraph  (a) 
instead  of  paragraph  (b).  This  document 
corrects  that  error.  Publication  of  this 
document  constitutes  final  action  under 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  FDA  has  determined  that 
notice  and  public  comment  are 
unnecessary  because  this  amendment  is 
nonsubstantive 

List  of  Subjects  in  21  CFR  Part  884 

Meuical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  884  is 
amended  as  follows: 

PART  884— OBSTETRICAL  AND 
GYNECOLOGICAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  884  ( fintinues  to  read  as  follows: 


Authority:  21  CFR  U.S.C.  351.  360.  360c. 
360e,  360j.  371. 

2.  Section  884.6190  is  amended  by 
removing  the  last  sentence  in  paragraph 
(a),  and  paragraph  (b)  is  revised  to  read 
as  follows: 

§884  6190     Assisted  reproductive 
microsooes  and  microscope  accessories 

(b)  Classification.  Class  1.  This  device 
is  exempt  from  the  premarket 
notification  procedures  in  subpart  E  of 
part  807  of  chapter  subject  to  limitation 
in  §884.9. 

Dated:  November  4,  1999. 
Linda  S.  Kahan. 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  99-30084  Filed  11-17-99;  8:45  ami 
BiLUNG  CODE  416(M>1-F 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  202 

[Docket  No    RM-99-6) 

Copyright  Rules  and  Regulations 

AGENCY:  Copyright  Uttice.  Library  of 
Congress. 

action:  Technical  amendment. 

SUMMARY:  The  definition  of  what  is  the 
best  edition  of  a  published  work  is 
found  in  37  CFR  202.19(b}(l)(i).  The 
Copyright  Office  is  amending  its 
regulations  to  clarify  where  the  public 
may  find  a  statement  on  the  best  edition 
of  published  copyrighted  works  for  the 
collections  of  the  Library  of  Congress. 
The  statement,  which  contains  the 
criteria  for  selection  of  what  constitutes 
the  "best  edition"  of  a  published  work, 
is  located  in  appendix  B  of  37  CFR  part 
202 

EFFECTIVE  DATE:  November  18,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Davia  U.  uarson,  uenerai  counsel,  or 
Marilyn  J.  Kretsinger.  Assistant  General 
Counsel.  Copyright  GC/I&R,  PO  Box 
70400,  Southwest  Station,  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
Fax:  (202)  707-8366 
SUPPLEMENTARY  INFORMATION:  Section 
407  of  the  copyright  statute  requires  that 
the  best  edition  of  a  published  work 
must  be  deposited  with  a  copyright 
registration  application  so  that  the 
Library  of  Congress  may  consider 
whether  to  select  a  work  for  its 
collections  or  for  other  suitable 
purposes.  See  37  CFR  202.19.  The 
Copyright  Office  is  now  amending  its 
regulation  concerning  what  constitutes 
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the    best  edition"  of  a  published  work 
for  rt'gistration  purposes.  This 
amendint'iit  merely  clarifies  that  the 
(  riteria  for  selection  of  the  "best 
f'dition'  of  published  copies  or 
phonorecords  is  located  in  appendix  B 
title  37  of  the  Code  of  Federal 
Ket;ulations.  Information  about  "best 
.■(iititm"  c:opies  or  phonorecords  is  also 
located  in  the  nfrirp'«;  Cirrular  7h. 

List  of  Subjects  in  37  CFR  Part  202 

('opvright,  Registration  of  claims  to 
copyright. 

For  the  reasons  stated  above,  37  CFR 
part  202  is  amended  as  follows: 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

.\uthoritv:  17l'.S.C,  702. 

§202.19    [Amended] 

2  Section  202.19  is  amended  by 
adding  at  the  end  of  paragraph  (b){l)(i) 
a  new  sentence  to  read  as  follows: 

***** 

(b)  '    *    * 

(1)  *    *    * 

(i)  *    *    *  The  "best  edition" 
requirement  is  described  in  detail  at 
.\ppendi.x  B  to  this  part. 
***** 

3.  Section  202.19(b)(l)(ii)  is  amended 
bv  removing  "Copies  of  the  Best  Edition 
Statement  are  available  upon  request 
made  to  the  (kjpyright  Acquisitions 
Division   '  . 

Ddit'ii   November  10, 1999. 
Marybeth  Peters, 
Register  of  Copyrights. 
[VR  Doc.  99-29877  Filed  11-17-99;  8:45  am) 

BILLING  CODE  1410-30-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[lN94-1a:  FRL-6476-9] 

Approval  of  Municipal  Waste 
Combustor  State  Plan  for  Designated 
Facilities  and  Pollutants:  Indiana 

AGENCY:  Ln\  ironmental  Protection 

.Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EP.\  is  approving  Indiana's 
State  Plan  to  control  air  pollutants  from 
Municipal  Waste  Combustors  (MWC). 

The  Indiana  Dejiartment  of 
Environmental  .Management  (IDEM) 
-.ubmitted  the  State  Plan  on  September 
,)().  1999  The  State  Plan  adopts  the 


Federal  Emissions  Guidelines  (EG) 
applicable  to  existing  MWCs  with  the 
capacity  to  combust  more  than  250  Tons 
Per  Day  (TPD)  of  Municipal  Solid  Waste 
(MSW).  The  State  Plan  applies  to  the 
Indianapolis  Resource  Recovery-  Facility 
in  Indianapolis,  Indiana.  This  approval 
means  that  EPA  finds  the  State  Plan 
meets  applicable  Clean  Air  Act  (Act) 
requirements  for  MWC  State  Plans. 
Once  effective,  the  approval  makes  the 
State  Plan  federally  enforceable,  and 
Indiana's  MWC  will  not  be  subject  to 
the  MWC  Federal  Plan. 

DATES:  This  rule  is  effective  on  January 
18,  2000,  unless  EPA  receives  adverse 
written  comments  by  December  20, 
1999.  If  adverse  written  comment  is 
received.  EPA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604.  You  can  inspect  copies  of 
the  State  Plan  submittal  at  the  following 
address:  U.S.  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (We  recommend 
you  contact  Mark  J.  Palermo, 
Environmental  Protection  Specialist,  at 
(312)  886-6082  before  visiting  the 
Region  .5  Office! 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  are  used,  we  mean 
EPA. 

Table  of  Contents 

I.  What  is  EPA  approving  in  this  action? 

II.  The  MWC  State  Plan  Requirement 
What  is  an  MWC  State  Plan? 

Whv  did  Indiana  submit  an  MWC  State 

Pian? 
What  pollutants  does  the  MWC  State  Plan 

reduce? 
What  criteria  must  an  MWC  State  Plan 

meet  to  be  approved? 

III.  The  Indiana  MWC  Plan 

Who  is  affected  by  the  Indiana  MWC  State 

Plan? 
Where  are  the  Indiana  MWC  requirements 

codified? 
What  does  the  Indiana  MWC  State  Plan 

require? 
When  must  the  State  Plan  requirements  be 

met? 
What  else  does  the  Indiana  MWC  State 

Plan  include? 


What  public  review  opportunities  were 
provided? 

IV.  Review  and  Approval  of  the  Indiana 

MWC  State  Plan 
Why  is  the  Indiana  MWC  State  Plan 

approvable? 
How  does  the  approval  of  the  State  Plan 

affect  Federal  Plan  requirements? 

V.  EPA  Rulemaking  Action 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Executive  Order  13132 

C.  Executive  Order  1304,=i 

D.  Executive  Order  13084 

E.  Regulatory  Flexibility  Act 

F.  Unfunded  Mandates 

G.  Submission  to  Congress  and  the 
Comptroller  General 

H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Petitions  for  Judicial  Review 

I.  What  Is  EPA  Approving  in  This 
Action? 

We  are  approving  the  September  30. 
1999.  Indiana  State  Plan  which 
implements  the  requirements  of  sections 
111(d)  and  1 29  of  the  Act  as  applicable 
to  MWCs.  This  approval,  once  effective, 
will  make  the  Indiana  MWC  rule 
included  in  the  plan  federallv 
enforceable. 

II.  The  MWC  State  Plan  Requirement 

What  Is  an  MWC  State  Plan' 

An  MWC  State  Plan  is  a  plan  to 
control  air  pollutant  emissions  from 
certain  combustors  burning  municipal 
solid  waste.  The  plan  also  includes 
source  and  emission  inventory 
information. 

Whv  Did  Indiana  Submit  an  MWC  State 
Plan'' 

Sections  111(d)  and  129  of  the  Act 
require  States  to  submit  State  Plans  to 
control  emissions  from  existing  MWCs 
in  the  State.  The  State  Plan  requirement 
was  triggered  when  we  published  the 
EG  for  MWCs  on  December  19,  1995  (60 
FR  65387).  We  codified  the  EG  at  40 
CFR  part  60.  subpart  Cb. 

Under  section  129  of  the  Act.  we  are 
required  to  promulgate  EGs  for  several 
categories  of  existing  solid  waste 
incinerators.  Section  129  provides  that 
the  emission  limitations  in  the  EGs  may 
not  be  less  stringent  than  the  average 
emission  limitations  achieved  by  the 
best  performing  12  percent  of  units  in 
the  categorv.  This  is  commonly  referred 
to  as  the  "Maximum  Available  Control 
Technology  (MACT)  floor"  for  existing 
units.  Emission  control  options  less 
stringent  than  the  MACT  floor  can  not 
be  considered  in  developing  section  129 
EGs.  In  addition  to  emission  limitations, 
the  MWC  EG  also  establishes 
requirements  for  compliance  dates, 
monitoring,  and  operator  training,  as 
required  by  section  129. 
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The  intent  of  the  State  Plan 
requirement  is  to  reduce  several  types  of 
air  pollutants  associated  with  waste 
incineration. 

What  Pollutants  Does  the  MWC  State 
Plan  Reduce? 

The  State  Plan  establishes  control 
requirements  which  reduce  the 
following  emissions  from  MWCs: 
particulate  matter,  opacity,  sulfur 
dioxide,  hydrogen  chloride,  nitrogen 
oxides,  carbon  monoxide,  lead, 
cadmium,  mercury,  dioxins  and 
dibenzofurans,  and  visible  emissions  of 
fugitive  ash. 


These  pollutants  can  cause  adverse 
effects  to  the  public  health  and  the 
environment.  For  instance,  dioxin,  lead, 
and  mercuPi'  can  bioaccumulate  in  the 
environment.  Exposure  to  mercurv*  has 
been  linked  to  serious  developmental 
and  adult  effects  in  humans,  primarily 
damage  to  the  nervous  system.  Exposure 
to  dioxin  and  furans  can  cause  skin 
disorders,  cancer,  and  reproductive 
effects  such  as  endometriosis.  Dioxin 
and  furans  can  also  affect  the  immune 
system.  Acid  gases,  such  as  sulfur 
dioxide  and  nitrogen  oxides,  contribute 
to  the  acid  rain  that  damages  lakes  and 
harms  forests  and  buildings.  Exposure 


to  particulate  matter  has  been  linked  to 
adverse  health  effects,  including 
aggravation  of  existing  respiratory  and 
cardiovascular  disease  and  increased 
risk  of  premature  death.  Nitrogen  oxides 
emissions  can  also  contribute  to  ground 
level  ozone,  which  is  associated  with  a 
number  of  adverse  health  and 
environmental  effects. 

What  Criteria  Must  an  MWC  State  Plan 
Meet  To  Be  Approved? 

The  following  table  summarizes  the 
criteria  for  approving  an  MWC  State 
Plan: 


Requirement 


Elements 


Sections  1 1 1  (d)  and  1 29:  State  Plan  must  be  at  least  as  protective  as 

the  EG. 


40  CFR  pari  60, 
plan. 


subpart  B:  Criteria  for  an  approvable  section  111(d) 


— Applicability. 

— Emission  Limits. 

— Compliance  Scfiedules. 

— Performance  Testing. 

— Monitonng/lnspection. 

— Work  Practices. 

— Operator  Training/Certification. 

— Recordkeeping/Reporting. 

— Demonstration  of  Legal  Auttiority. 

— Enforceable  Mecfianism. 

— Evidence  of  public  fiearing 

— Source  and  Emission  Inventories. 

— State  Progress  Report  Commitment. 


We  issued  a  guidance  document 
which  contains  the  requirements  for  an 
approvable  MWC  State  Plan,  entitled 

■■\iuniripal  Wa'^tP  Cnmbustion: 
Summary  of  thn  Requirements  for 
Spftion  in(d)/129  States  Plans  for 
Implementing  the  Municipal  Waste 
Cnmbustor  Emission  Guidelines." 
published  lulv  1996  (EPA-45B  R-96- 
003)  (see  EPA  web  site  http:  , ,' 
www. epa.gov/ttn/uatw/129/mwc/ 
rimwc.html'  Indiana  used  this 
document  to  develop  its  State  Plan. 

III.  The  Indiana  MWC  Plan 

Who  Is  Affected  by  the  Indiana  MWC 
State  Plan? 

The  State  Plan  requirements  are 
applicable  to  each  MWC  unit  with  a 
combustion  capacity  greater  than  250 
TPD  of  MSW  for  which  construction 
was  commenced  on  or  before  September 
20, 1994 

According  to  the  source  inventory  in 
Indiana's  State  Plan,  there  is  only  one 
existing  applicable  NfWC  source 
operating  m  the  State.  Indianapolis 
Resource  Recovery  Fac:ilit\ .  in 
Indianapolis- 

The  State  Plan  needs  only  to  address 
MWC  units  with  a  combustion  capacity 
greater  than  250  TPD  of  MSW  because' 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  has 
vacated  the  portion  of  tlie  EG  applicable 


to  MWC  units  with  capacity  to  combust 
less  than  or  equal  to  250  TPD  of  MSW. 
See  Da\is  County  Solid  Waste 
Management  and  Pecovery  District 
versus  EPA.  101  F.3d  1395  (D.C.  Cir. 
1996),  as  antended,  108  F.3d  1454  (D.C, 
Cir.  1997). 

The  State  Plan  does  not  need  to  cover 
new  MWCs,  since  they  are  subject  to  the 
applicable  New  Source  Performance 
Standards  (NSPS),  also  promulgated 
December  19,  1995.  See  40  CFR  part  60, 
subpart  Eb. 

Where  Are  the  Indiana  MWC 
Requirements  Codified? 

The  State  Plan  requirements  are 
codified  under  326  Indiana 
Administrative  Code  (lAC)  11-7.  The 
Indiana  Pollution  Control  Board 
adopted  the  rule  on  September  2.  1998. 
The  rule  was  filed  with  the  Secretary  of 
State  on  January  18.  1999.  and  became 
effective  on  February  17,  1999.  The  rule 
was  published  in  the  Indiana  Register 
on  March  1.  1999.  at  22  IR  1967. 

What  Does  the  Indiana  MWC  State  Plan 
Require? 

The  State  Plan's  enforceable 
mechanism  for  the  EG  is  326  lAC  11- 
7.  The  Indiana  rule  incorporates  the 
requirements  set  forth  in  the  December 
19.  1995.  EG.  as  well  as  the  amendments 
made  to  the  EG  on  August  25,  1997  {62 
FR  451 16;  62  FR  45124).  The  rule 


contains  the  appropriate  emission  limits 
and  requirements  concerning 
performance  testing,  work  practices, 
operator  training  and  certification 
requirements,  monitoring,  and 
recordkeeping  and  reporting,  as 
specified  under  the  EG. 

When  Must  the  State  Plan  Requirements 
Be  Met? 

The  rule  establishes  two  compliance 
schedules  to  meet  the  EG  requirements. 
The  first  compliance  schedule  is  to  meet 
full  compliance  within  one  year  of  the 
effective  date  of  the  rule,  or  February  17. 
2000.  If  the  source  will  not  be  able  to 
meet  the  first  compliance  schedule,  then 
it  must  meet  the  second  compliance 
schedule.  The  second  compliance 
schedule  includes  a  final  compliance 
date  of  December  19.  2000,  as  mandated 
by  the  Act. 

If  the  source  intends  to  meet  the 
December  19,  2000,  compliance  date, 
instead  of  the  February  17,  2000.  date, 
the  source  must  submit  post-1990 
performance  test  results  for  dioxin/ 
furans,  and  must  comply  with 
enforceable  increments  of  progress,  as 
required  by  the  EG.  The  increments  of 
progress  ensure  subject  facilities  will  be 
in  final  compliance  by  December  19, 
2000,  the  final  compliance  date.  The 
Indianapolis  Resource  Recovery  Facility 
has  indicated  its  intent  to  comply  with 
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the  second  compliance  schedule  and 
h<is  submitted  dioxin/furan  test  data. 


The  increments  of  progress  and 
respective  compliance  dates  are  as 
follows: 


Increment  of  progress 

Submrt  a  final  control  plan  to  IDEM  (This  date  does  not  affect  the  date  a  final  control  plan  is  required  to  be  sub- 
mitted to  EPA  under  the  Federal  Plan). 

Award  contracts  for  emission  control  systems  or  for  process  modifications,  or  issuance  of  orders  for  the  purchase 
ot  component  parts  to  accomplish  emission  control  or  process  modifications. 

Initiate  on-sife  construction  or  installation  of  emission  control  equipment  or  process  change  

Complete  on-site  construction  or  installation  of  emission  control  equipment  or  process  change 

Complete  the  initial  performance  test  in  accordance  with  rule  requirements  


Due  date 


March  19   1999. 

May  18,  1999 

November  16    1999. 
November  19   2000. 
Within  180  days  of  initial 
start-up 


Notwithstanding  the  above 
compliance  dates,  the  rule  requires  the 
source  to  be  in  compliance  with  the 
operator  trainuig  and  certification 
requirempnts  of  the  rule  by  September 
1,  1999. 

If  the  source  is  not  in  compliance 
with  thH  rule  hv  December  19.  2000.  it 
must  cease  operation. 

What  Else  Does  the  Indiana  MWC  State 
Plan  Include? 

The  .State  Plan  includes  a 
demonstration  nf  U'gcil  authority  to 
implement  the  EG.  documentation  of 
public  hearing,  comment,  and  response. 
A  source  and  emissions  inventory,  and 
d  provision  for  .State  progress  reports  to 
EP.A.  Indiana  submitted  these  materials 
to  satisfv'  the  section  111(d) 
requirements  under  40  CFR  part  60. 
subpart  B 

What  Public  Review  Opportunities  Were 
Provided^ 

Indiana  held  two  public  hearings  on 
the  MVV(!  rule.  It  held  the  first  hearing 
on  May  H.  1998.  and  the  second  hearing 
was  held  im  September  2.  1998,  both  in 
Indianapolis. 'Indiana  also  published  a 
public  notice  on  lune  30,  1999,  to  let  the 
public  know  that  the  State  Plan  was 
available  for  viewing  at  several  locations 
arounri  the  State,  and  that  there  was  a 
!()-day  public  comment  period  and 
opportunity  to  request  a  public  hearing 
on  the  State  Plan.  The  public  comment 
period  closed  on  July  3.  1999.  Indiana^.^ 
did  not  receive  anv  comments  from  the 
public,  and  no  one  requested  a  third 
public  hearing. 

IV.  Review  and  Approval  of  the 
Indiana  MWC  State  Plan 

Why  IS  the  Indiana  MWC  State  Plan 
Approvable? 

We  compared  the  Indiana  NfWC  rule, 
326  lAC  11-7.  to  our  MWC  EG.  We  find 
the  Indiana  rule  to  be  at  least  as 
protective  as  the  EG  Therefore,  we  find 
the  State  Plan  to  meet  the  requirements 
of  sec;tion  129  of  the  .Act.  Also,  the 
Indiana  State  Plan  satisfies  the 


requirement  for  an  approvable  section 
111(d)  plan  under  subparts  B  and  Cb  of 
40  CFR  part  60.  For  these  reasons,  we 
are  approving  the  Indiana  MWC  State 
Plan. 

How  Does  the  Approval  of  the  State 
Plan  Affect  Federal  Plan  Requirements? 

On  November  12,  1998,  we 
promulgated  a  Federal  Plan 
implementing  the  EG  in  those  States 
that  did  not  have  approved  State  Plans 
(see  63  FR  63191).  Indiana  became 
subject  to  the  Federal  Plan  as  of  that 
date  because  it  had  not  yet  submitted  a 
State  Plan. 

In  the  Federal  Plan's  preamble,  we 
indicated  that  once  EPA  approves  a 
State  Plan,  the  Federal  Plan  no  longer 
applies  in  that  State,  as  of  the  effective 
date  of  the  State  Plan  approval.  The 
State  will  implement  and  enforce  the 
State  Plan  in  lieu  of  the  Federal  Plan. 
The  Federal  Plan  also  states  that  we  will 
periodically  amend  the  Federal  Plan 
exclusion  table  to  identif\-  States  that 
have  approved  State  Plans.  MWC  units 
subject  to  approved  and  effective  State 
Plans  are  not  subject  to  the  Federal  Plan 
The  State  Plan  is  effective  on  the  date 
specified  in  the  Federal  Register 
announcing  EPAs  approval,  whether  or 
not  we  have  revised  the  exclusion  table 
Therefore,  once  this  final  action 
approving  the  Indiana  MWC  State  Plan 
becomes  effective,  the  existing  MWC 
Federal  Plan  requirements  will  no 
longer  applv  to  Indiana. 

V.  EPA  Rulemaking  Action 

We  are  appipving,  through  direct  final 
rulemaking  action,  Indiana's  sections 
111(d)  and  129  State  Plan  for  large 
MWCs,  submitted  on  September  30, 
1999.  As  of  the  effective  date  of  this 
action.  Indiana  sources  will  no  longer  be 
subject  to  the  November  12,  1998, 
Federal  Plan.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Register 


publication,  the  EPA  is  proposing  to 
approve  the  State  Plan  should  adverse 
written  comments  be  filed.  This  action 
will  be  effective  lanuary  18,  2000 
v.ithout  further  notice  unless  EP.\ 
receives  relevant  adverse  written 
comment  by  December  20.  1999.  Should 
the  Agency  receive  such  comments,  it 
will  publish  a  final  rule  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  Januarv'  18, 
2000. 

VI.  Administrative  Requirements 

A.  Executive  Order  129€6 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  entitled  "Regulatory  Planning 
and  Review." 

B.  Ext^cutive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  E.O.  12612 
(Federalism)  and  E.O.  12875  (Enhancing 
the  Intergovernmental  Partnership).  E.O. 
13132  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  E.O.  to  include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O, 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  earlv  in  the 
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process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
E.O.  13132.  Thus,  the  requirements  of 
section  6  of  the  E.O.  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  ()n  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  sunject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084.  EPA  may  not  issue 

a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tjibal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessarv'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition.  E.O.  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 


governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory'  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E,0, 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements,  I 
certifv'  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  .-\ir  .^ct.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law^  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate:  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
t(i  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 


EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
goverimients,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register 
This  rule  is  not  a  "major    rule  as 
defined  by  5  U.S.C.  804(2). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  18,  2000. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
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shall  nnt  pdstpiint'  \hv  effect i\>'ness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 

U)7(b)(2).l 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
.■\dministrati\e  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations,  Municipal  waste  combustors, 

Reporting  and  recordkeeping 
requirements 

D.ited:  November  4. 1999. 
iHrri-.Anne  Garl, 

.  \  fot;  Hriiional  Administrator,  Region  5. 

PART  52— {AMENDED] 

40  CFR  Part  62  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citatum  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C,  7401-7642. 

Subpart  P — Indiana 

2   Part  62  is  amended  by  adding  an 
undesignated  centerhead  and 
^*?62.3650,  62.3651.  and  62.3652  to 
Subpart  P  \o  read  as  follows: 
***** 

.Metals,  Acid  Gases,  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacit> 
To  Combust  Greater  Than  250  Tons  Per 
Day  of  Municipal  Solid  Waste 

§62.3650    Identification  of  plan. 

On  September  30.  1999.  Indiana 
submitted  the  State  Plan  for 
implementing  the  Federal  Large 
Municipal  Waste  (iombustor  (MWC) 
Emission  Guidelines  to  control 
emissions  from  existing  MWC^s  with  the 
capacity'  to  combust  greater  than  250 
tons  per  day  of  municipal  solid  waste. 
The  enforceable  mechanism  for  this 
plan  is  a  State  rule  codified  in  326 
Indiana  Administrative  Code  (LAC)  11- 
7.  The  rule  was  adopted  on  September 
2,  1998.  filed  with  the  Secretary  of  State 
on  lanuarv  18,  1999.  and  became 
effective  on  Februarv  17.  1999.  The  rule 
was  published  in  the  Indiana  State 
Register  on  March  1,  1999  (22  IR  1967). 

§  62.3651     Identification  of  sources. 

The  plan  .ipplies  tcj  all  existing 
municipal  waste  combustors  with  the 
capacity  to  combust  greater  than  250 
terns  per  day  of  municipal  solid  waste, 
and  for  which  construction, 
reconstruction,  or  modification  was 
lommenced  on  or  before  .September  20, 
M94.  as  consistent  with  40  CFR  part  60, 
sui)part  Cb.  Subject  facilities  include  the 


Indianapolis  Resource  Recovery  Facility 
in  Indianapolis,  Indiana. 

§  62.3652     Effective  Date. 

The  effective  date  of  the  approval  of 
the  Indiana  State  Plan  for  municipal 
waste  combustors  with  the  capacity  to 
combust  greater  than  250  tons  per  day 
of  municipal  solid  waste  is  Januarv  18, 
2000. 

(PR  Doc.  99-30021  Filed  11-17-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300891B;  FRL-6395-^] 
RIN  2070-AB78 

Propargite;  Extension  of  Partial  Stay  of 
Order  Revoking  Certain  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  partial  stay  of  final 
rule 

summary:  EPA  is  extending  by  30-days 
a  stay  concerning  the  revocation  of 
tolerances  for  propargite  on  apples  and 
plums  (fresh  prunes)  leaving  those 
tolerances  in  place  until  December  18, 
1999. 

DATES:  The  reinstatement  amendments 
published  on  November  1.  1999  (64  FR 
58792)  are  extended  effective  from 
November  18,  1999  until  December  18, 
1999. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inforination  contact:  [oseph 
Nevola,  Special  Review  Branc:h, 
(7508C),  Special  Review  and 
Reregistration  Division.  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency.  401  M  St  ,  SW., 
Washington,  DC  20460.  Office  location: 
Special  Review  Branch,  CM  #2,  6th 
floor,  1921  lefferson  Davis  Hwv., 
Arlington,  VA.  Telephone:  (703)  308- 
8037:  e-mail:  nevoln  iospph®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentiallv  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Potentially 
Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 

Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  exhaustive,  but  is 
a  guide  to  entities  likely  to  be  regulated 
by  this  action.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  will  assist  you  in 
determining  whether  this  action  applies 
to  you.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entitv.  ccmsult  the  person 
listed  iu  the  ■FOR  FURTHER 
INFORMATION  CONTACT"  secUon. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the    Federal  Register-Envirtmmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:/7 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-300891B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB).  Rm.  119.  CrystalMall 
#2.  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidavs.  The  PIRIB  telephone  number 
is (703) 305-5805. 

II.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  of  Julv  21 . 
1999  (64  FR  39068)  (FRL-6089^7),  EPA 
issued  an  order  bv  final  rule  revoking 
tolerances  in  §  180.259(a)(1)  for  the  use 
of  propargite  on  apples:  apricots:  beans, 
succulent;  cranberries;  figs;  peaches; 
pears;  plums  (fresh  prunes);  and 
strawberries.  EPA  revoked  the 
tolerances  on  the  grounds  that  previous 
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cancellation  of  the  underlying  uses  for 
propargite  rendered  the  tolerances 
unnecessary.  In  the  final  rule.  EPA  set 
an  effective  date  of  October  19,  1999  for 
the  revocations. 

Any  person  adversely  affected  by  the 
iuly  21,  1999  Order  was  allowed  60 
days  to  file  written  objections  to  the 
order  and  a  written  request  for  an 
evidentiary  hearing  on  the  objections. 

EPA  received  an  objection  from 
Uniroyal  Chemical  Company  requesting 
EPA  to  modify  the  effective  date  of 
revocation  for  propargite  on  apples;  and 
plums  (fresh  primes).  Uniroyal  also 
roquested  an  nvidentiary  hearing.  On 
November  1,  1999  EPA  stayed  the 
removal  of  the  tolerances  for  apples:  and 
plums  (fresh  prunes)  and  reinstated  the 
tolerance  levels  for  these  commodities 
effective  from  October  19.  1999  until 
November  18.  1999  in  order  to 
determine  whether  to  grant  the  request 
for  mc>dification  and  if  so,  for  what 
length  of  time  (64  FR  58792)  (FRL- 
6.390-4).  Since  the  objection  is  still 
under  consideration,  EPA  is  extending 
the  stay  of  revocation  for  apples  and 
plums  (fresh  prunes)  by  30  days. 

By  this  document,  EPA  is  extending 
the  stay  for  the  removal  of  the  tolerances 
for  apples;  and  plums  (fresh  prunes)  in 
^  180.259(a)(1)  from  November  18,  1999 
until  December  18,  1999  in  order  to 
allow  EPA  tn  determine  whether  to 
grant  the  request  fur  modification  and  if 
so,  for  what  length  of  time. 

List  of  Subjects  40  CFR  Part  180 

Environmt^ntal  protection, 
.Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  10,  1999. 

lack  E.  Housenoer. 

A  cling  Director,  Special  Review  and 
Heregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  ^9-30200  Filed  11-17-99:  8:45  am] 

BILLING  CODE  6560-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CC  Docket  No.  92-237;  CC  Docket  No.  95- 
185;  CC  Docket  No.  96-98;  FCC  99-243] 

Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996 

AGENCY:  F-cdpfal  (communications 

Oiinniission. 

action:  Final  rule. 


SUMMARY:  Tins  document  resolves 
1--U.  -      ill  .  rning  numbering 
administration  raised  in  Petitions  for 
Reconsideration  or  Clarification  filed  in 
response  to  the  Local  Competition 
Second  Report  and  Order.  This 
document  also  resolves  certain  issues 
raised  by  the  New  York  State 
Department  of  Public  Service  (NYDPS) 
concerning  the  Commission's  10-digit 
dialing  rule,  and  resolves  the  Petition 
for  Declaratory  Ruling  filed  by  the 
Commonwealth  of  Massachusetts 
Department  of  Public  Utilities  (MDPU) 
requesting  that  we  clarifv'  whether  states 
may  allow  wireless  customers  to  retain 
wireless  telephone  numbers  in  an  area 
code  subject  to  a  geographic  split. 
DATES:  Effective  December  20,  1999. 
ADDRESSES:  445  12th  Street,  SW, 
\Vashin:4tnn,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Cooke,  Senior  AUorney. 
Common  Carrier  Bureau.  Network 
Services  Division.  (202)  418-2351  or  via 
the  Internet  at  gcooke@fcc.gov.  Further 
information  may  also  be  obtained  by 
calling  the  Common  Carrier  Bureau's 
TTY  number;  202-418-0484. 
SUPPLEMENTARY  INFORMATION:  In  1996, 
the  Commissiun  initiated  a  rulemaking 
proceeding.  Implementation  of  the  Local 
Competition  Provisions  in  the 
Telecommunications  Act  of  1996,  61  FR 
18311  (April  25,  1996),  This 
summarizes  the  Commission's  Third 
Order  on  Reconsideration  of  Second 
Report  and  Order  and  Memorandum 
Opinion  and  Order  adopted  September 
13.  1999.  and  released  October  21,  1999, 
The  full  text  of  this  Third  Order  on 
Reconsideration  of  Second  Report  and 
Order  and  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  445  12th 
Street,  SW,  Room  CY-A257, 
Washington,  DC.  The  complete  text  also 
may  be  obtained  through  the  World 
Wide  Web.  at  http;//www. fcc.gov/ 
Bureaus/Common  Carrier/Orders/fcc99- 
243. wp,  or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  1231  20th  St.,  NW, 
Washington.  DC  20036. 

Synopsis 

The  Commission  promulgated  rules 
pursuant  to  section  251(b)(3)  of  the  Act 
in  the  Local  Competition  Second  Report 
and  Order.  In  the  Third  Order  on 
Reconsideration  of  Second  Report  and 
Order  and  Memorandum  Opinion  and 
Order,  pursuant  to  section  251(e)(1)  of 
the  Act  which  grants  the  Commission 
"exclusive  jurisdiction  over  those 
portions  of  the  North  American 


Numbering  Flan  (NANP)  ttiat  pertain  to 
the  United  States,"  first,  the 
Commission  affirms  its  area  code 
implementation  guidelines  by  declining 
to  permit  area  code  overlays  based  on 
major  trading  areas  (MTAs).  and  by 
declining  to  require  permanent  number 
portability  as  a  condition  precedent  to 
the  implementation  of  area  code 
overlays.  Second,  the  Commission 
revises  its  guidelines  by  eliminating  the 
requirement  that  an  area  code  overlay 
plan  include  the  assignment  of  at  least 
one  central  office  code  (NXX  code)  to 
each  new  entrant  that  had  no  NXX 
codes  in  the  original  area  code  90  days 
before  introduction  of  the  new  overlay 
code.  Third,  the  Commission  affirms  its 
area  code  guidelines'  requirement  that 
states  must  impose  10  digit  dialing 
where  they  have  implemented  an  area 
code  overlay,  and  clarifies  that  state 
commissions  may  allow  callers  to  dial 
national  555  numbers  using  7  digits, 
even  if  the  call  is  placed  from  an  area 
code  subject  to  an  overlay.  Fourth,  in 
response  to  the  Petition  for  Declaratory 
Ruling  filed  by  the  MDPU,  the 
Commission  finds  that  state 
commissions  may  "take-back"  or 
"grandfather"  Type  2  wireless  numbers 
when  an  area  code  undergoes  a 
geographic  split.  Fifth,  the  Commission 
authorizes  state  regulatory  commissions 
to  resolve  issues  involving  fees  charged 
for  the  assignment  and  activation  of 
NXX  codes  and  finds  that  LECs  are  to 
assess  no  fees  for  opening  NXX  codes. 
Information  collections  associated  with 
this  authorization  are  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget.  Sixth,  the  Commission 
continues  to  extend  many  protections 
under  the  Act  to  paging  ser\'ice 
providers.  Finally,  the  Commission 
affirms  that  its  numbering 
administration  cost  recovery  formula  is 
competitively  neutral  and  that  it  will 
retain  this  method  for  the  current 
funding  year.  In  order  to  include  cost 
recover^'  for  the  administration  of  the 
NANP  in  the  unified  report,  the 
Commission  concluded  that  the  NANP 
cost  recover^'  allocator  should  be 
changed  to  be  consistent  with  the  other 
reporting  requirements.  This 
requirement  will  begin  in  the  billing 
cycle  beginning  March  2000. 

List  of  Subjects  in  47  CFR  Part  52 

Communications  common  carriers. 
Telecommunications,  Telephone. 
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1  I'llt'rai  (,'ininiuiiitdtions  Commission. 
.Magalie  Roman  Salas, 

Sfcretan 

Rule  Changes 

For  the  reasons  discussed  in  the 
prcdmble,  the  Federal  Communications 
r.ommissinn  amends  part  52  of  title  47 
of  the  Code  of  Federal  Regulations  as 

follows: 

PART  52— NUMBERING 

1.  The  authnritv  citation  for  part  52 
continues  to  n'dd  as  follows: 

.^ulhority:  Sections  1,  2,  4,  5.  48  Slat.  1066. 
,is  .inicnded;  47  U.S.C.  151.  152.  154,  155 
unless  otherwise  noted.  Interpret  or  applv 
sees.  3,  4,  201-05,  207-09.  218.  225-7.  251- 
2.  271  and  332.  48  Stat.  1070.  as  amended. 
1077;  47  U.S.C.  153.  154,  201-05.  207-09. 
218.  225-7.  251-2,  271  and  332  unless 
otherwise  noted 

2.  In  §  52.19,  revise  paragraphs 
(c)(3)(i)  and  (c)(3)(ii)  and  remove 
paragraph  (cKSJCiii)  to  read  as  follows: 

§  52.19    Area  code  relief 

***** 

(c)*    *    • 

(3)  *    *    * 

(i)  No  area  code  overlay  may  be 
implementf'd  unless  all  central  office 
codes  in  the  new  overlay  area  code  are 
assigned  to  those  entities  requesting 
assignment  on  d  first-come,  first-serve 
hasis.  regardless  of  the  identity  of, 
technology  used  by.  or  type  of  service 
provided  by  that  entity.  No  group  of 
telecommunications  carriers  shall  be 
excluded  from  assignment  of  central 
office  codes  m  the  existing  area  code,  or 
he  assigned  such  codes  only  from  the 
overlay  area  code,  based  solely  on  that 
group's  provision  of  a  specific  type  of 
telecommunications  service  or  use  of  a 
particular  technology;  and, 

lii)  .No  area  code  overlay  may  be 
implemented  unless  there  exists,  at  the 
time  of  implementation,  mandatory  ten- 
digit  dialing  for  every  telephone  call 
within  and  between  all  area  codes  in  the 
geographic  area  covered  by  the  overlay 
area  code. 

IFK  Do,    W-2002fi  Filed  11-17-99;  8:45  am] 

BILLI^4G  CODE  671 2-01 -P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  203,  209,  225,  and  249 
[DFARS  Case  99-0013] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Debarment 
Investigation  and  Reports 

AGENCY:  Department  ut  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director     t  IVti-nse 
Procurement  has  issueii  a  linal  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  clarify  the  historical 
practice  of  the  agencies  and  the  original 
intent  of  the  regulation  that  any  person 
may  refer  a  matter  to  the  agency 
debarring  and  suspending  official,  and 
that  the  absence  of  a  referral  or  anv 
information  specified  in  the  report 
format  in  the  DFAR.S  will  not  preclude 
the  debarring  and  suspending  official 
from  initiating  the  debarment  or 
suspension  process  or  from  making  a 
Final  decision. 

EFFECTIVE  DATE:  November  18,  1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Am\'  Williams.  Defense  Acquisition 
Regulations  Council,  PDUSD  (AT&L)  DP 
(DAR),  IMD  30139,  3062  Defense 
Pentagon.  Washington,  DC  20301-3062. 
Telephone  (703)  602-0288;  telefax  (703) 
602-0350.  Please  cite  DEARS  Case  99- 
D013. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  DFARS  to 
clarify  that  any  person  may  refer  a 
matter  to  the  agency  debarring  and 
suspending  official,  and  that  the 
absence  of  a  referral  or  any  information 
specified  in  the  report  format  at  DFARS 
209.406{a)(ii)  will  not  preclude  the 
debarring  and  suspending  official  from 
initiating  the  debarment  or  suspension 
process  or  from  making  a  final  decision. 

There  have  been  recent  efforts  to 
convince  various  Federal  courts  that 
receipt  of  a  contracting  officer's  report  is 
a  jurisdictional  prerequisite  to  action  by 
the  debarring  and  suspending  official.  In 
fact,  the  historical  practice  of  the 
agencies  has  been  to  take  suspending 
and  debarring  action  whenever 
appropriate,  whether  or  not  a 
contracting  officer's  report  was 
available.  This  DFARS  change  is 
intended  merely  to  make  clear  the 
actual  practices  of  the  debarring  and 
suspending  authorities  and  the  original 
intent  of  this  language. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-3  77 
and  publication  for  public  comment  is 
not  required.  However.  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 


comments  should 
DO!  3 


:ite  DFARS  Case  99- 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  VS.C.  ,3301.  H  spq. 

List  of  Subjects  in  48  CFR  Parts  203. 
209, 225   and  249 

Ciovernment  pro(  urement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 

Rpgulations  Council. 

Therefore.  48  CFR  Parts  203.  209,  225, 
and  249  are  amended  as  follows: 

1.  The  authoritv  citation  for  48  CFR 
Parts  203,  209.  225.  and  249  continues 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

('hapter  1. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Section  203.103-2  is  revised  to  read 
as  follows: 

203.103-2    Evaluating  the  certification. 

(b)f3)  Report  the  matter  in  accordance 
with  209.406-3  or  209.407-3.  and  DoDD 
7050.5,  Coordination  of  Remedies  for 
Fraud  and  Corruption  Related  to 
Procurement  Activities. 

3.  Section  203.104-10  is  added  to 
read  as  follows: 

203.104-10    Violation  or  possible 
violations. 

(d)(3)  When  referring  a  violation  to 
the  agencv  debarring  and  suspending 
official,  use  the  procedures  at  209.406- 
3  or  209.407-3.  and  DoDD  7050.5. 
Coordination  of  Remedies  for  Fraud  and 
Corruption  Related  to  Procurement 
Activities. 

203.203,  203.301 ,  203.405,  and  203.502 
[Amended] 

4.  The  following  sections  are 
amended  by  adding,  after  the  phrase  "in 
accordance  with  209.406-3,  "  the  phrase 
"or  209.407-3.': 

a.  203.203: 

b.  203.301(b): 

c.  203.405(b);  and 

d.  203.502. 

5.  Section  203.570-4  is  revised  to  read 
as  follows: 

203.570-4    Reporting. 

When  a  defense  contractor  or  first-tier 
sulicontractor  is  found  in  violation  of 
the  prohibition  in  203,570-2.  report  the 
matter  in  accordance  with  209.406-3  or 
209.407-3.  and  DoDD  7050.5, 
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ronrciination  of  Ri'inrdit's  for  Fraud  and 
(Corruption  Related  to  Proc:urement 
Activities. 

PART  209— CONTRACTOR 
QUALIFICATIONS 

H   S>(  tion  209.105-2  is  added  to  read 

as  inlinws: 

209.105-2     Determinations  and 
documentation. 

(a)  When  the  contracting  officer 
considers  such  action  appropriate,  the 
contracting  officer  must  submit  a  copy 
of  the  rleterminatinn  tn  the  appropriate 
debarring  and  suspending  official  (see 
209.403). 

7.  Section  209.403  is  amended  as 
follows: 

a.  In  the  introductory  text  by 
removing  the  words  "Debarring  official" 
and  adding  in  their  place  the  words 
"Debarring  and  suspending  official"; 

b.  In  paragraph  (1).  in  the  second 
pntry.  by  removing  the  words  "Navy- 
the"  and  adding  in  their  place  the  words 
"Navy-The"; 

c.  In  paragraph  (2)  introductory  text 
by  adding,  after  the  word  "debarring." 
the  words  "and  suspending":  and 

d.  By  adding  paragraph  (3)  to  read  as 
follows: 

209.403     Definitions. 

it  *  *  *  * 

(3)  The  Defense  Logistics  Agency 
Special  Assistant  for  Contracting 
Integrity  is  the  exclusive  representative 
of  the  Secretary  of  Defense  to  suspend 
and  debar  contractors  from  the  purchase 
of  Federal  personal  property  under  the 
Federal  Propertv  Management 
Regulations  (4l'CFR  101-45.6)  and  the 
Defense  Materiel  Disposition  Manual 
(DoD4160.21-M). 

8.  Section  209.406-3  is  revised  to  read 
as  follovVs: 

209.406-3    Procedures. 

(a)  Investigation  and  referral. 

(i)  Refer  all  matters  appropriate  for 
consideration  bv  an  agency  debarring 
and  suspending  official  as  soon  as 
practicable  to  the  appropriate  debarring 
and  suspending  official  identified  in 
209.403,  Any  person  may  refer  a  matter 
to  the  debarring  and  suspending  official. 

(ii)  Use  the  following  format  when 
referring  a  matter  to  the  agency 
debarring  and  suspending  official  for 
consideration.  To  the  extent  practicable, 
provide  all  specified  information. 

(A)  Name,  address,  and  telephone 
number  of  the  point  of  contact  for  the 
acti\ity  making  the  report. 

(B)  Name,  contractor  and  Govf^rnment 
entity  (CAGE)  code,  and  address  of  the 
contractor. 


(C)  Name  and  addresses  of  the 
members  of  the  board,  principal  officers, 
partners,  owners,  and  managers. 

(D)  Name  and  addresses  of  all  known 
affiliates,  subsidiaries,  or  parent  firms, 
and  the  nature  of  the  business 
relationship. 

(E)  For  each  contract  affected  by  the 
conduct  being  reported — 

(l)The  contract  number; 

(2)  All  office  identifj'ing  numbers  or 
symbols; 

(3)  Description  of  supplies  or  services; 
/4jThe  amount; 

(5)  The  percentage  of  completion; 

(6)  The  amount  paid  the  contractor; 

(7)  Whether  the  contract  is  assigned 
under  the  Assignment  of  Claims  Act 
and,  if  so,  to  whom:  and 

(8)  The  amount  due  the  contractor. 

(F)  For  any  other  contracts 
outstanding  with  the  contractor  or  any 
of  its  affiliates — 

(Ij  The  contract  number; 

(2)  The  amount; 

(3)  The  amounts  paid  the  contractor; 
141  Whether  the  contract  is  assigned 

under  the  Assignment  of  claims  Act 
and.  if  so,  to  whom;  and 
(5)  The  amount  due  the  contractor. 

(G)  A  complete  summary  of  all 
pertinent  evidence  and  the  status  of  any 
legal  proceedings  involving  the 
contractor. 

(H)  An  estimate  of  any  damages 
sustained  by  the  Government  as  a  result 
of  the  contractor's  action  (explain  how 
the  estimate  was  calculated). 

(1)  If  a  contracting  office  initiates  the 
report,  the  comments  and 
recommendations  of  the  contracting 
officer  and  of  each  higher-level 
contracting  review  authority  regarding — 

/J  i  Whether  to  suspend  or  debar  the 
contractor; 

(2)  Whether  to  apply  limitations  to  the 
suspension  or  debarment; 

(31  The  period  of  any  recommended 
debarment:  and 

(4j  Whether  to  continue  any  current 
contracts  with  the  contractor  (or  explain 
why  a  recommendation  regarding 
current  contracts  is  not  included). 

(J)  When  appropriate,  as  an  enclosure 
to  the  report — 

(II  A  copy  or  pertinent  extracts  of 
each  pertinent  contract; 

(21  Witness  statements  or  affidavits; 

131  Copies  of  investigative  reports 
when  authorized  by  the  investigative 
agency; 

(4)  Certified  copies  of  indictments, 
judgments,  and  sentencing  actions; 

(5j  A  copy  of  any  available 
determinations  of  nonresponsibility  in 
accordance  with  FAR  9.105-2(a)(l);  and 

(61  Any  other  appropriate  exhibits  or 
documentation, 

(iii)  Send  three  copies  of  each  report, 
including  enclosures,  to  the  appropriate 
debarring  and  suspending  official. 


(iv)  It  a  referral  lacks  sufficient 
evidence  of  a  cause  for  debarment,  the 
debarring  and  suspending  official  may 
initiate  a  review  or  investigation,  as 
appropriate,  by  reporting  the  referral  to 
the  appropriate  Government  entity,  e.g.. 
contracting  activity,  inspector  general, 
or  criminal  investigative  agency. 

(b)  Decisionmaking  process. 

(i)  The  agency  debarring  and 
suspending  official  may  initiate  the 
debarment  process  by  issuing  a  notice  of 
proposed  debarment  in  accordance  with 
FAR  9.406-3(c)  when  the  debarring  and 
suspending  official  finds  that  the 
administrative  record  contains  sufficient 
evidence  of  one  or  more  of  the  causes 
for  debarment  stated  in  FAR  9.406-2  or 
209.406-2. 

(A)  The  absence  of  a  referral  in 
accordance  with  paragraph  (a)(i)  of  this 
subsection,  or  the  absence  of  any 
information  specified  in  the  report 
format  in  paragraph  {a)(ii)  of  this 
subsection,  will  not  preclude  the 
debarring  and  suspending  official  from 
making  such  a  finding. 

(B)  The  signature  of  the  debarring  and 
suspending  official  on  the  notice  of 
proposed  debarment  is  sufficient 
evidence  that  the  debarring  and 
spending  official  has  made  such  a 
finding. 

(ii)  The  agency  debarring  and 
suspending  official  must  use  the 
decisionmaking  process  stated  in  FAR 
9.406-3(b),  DFARS  Appendix  H,  and 
any  agency-specific  procedures  that 
were  provided  to  the  contractor  in 
advance  of  the  decision. 

(d)  Debarring  official's  decision.  The 
absence  of  a  referral  in  accordance  with 
paragraph  (a)(i)  of  this  subsection,  or  the 
absence  of  any  information  specified  in 
the  report  format  in  paragraph  (a){ii)  of 
this  subsection,  will  not  preclude  the 
debarring  and  suspending  official  from 
making  a  decision. 

9.  Sections  209.407  and  209.407-3  are 
added  to  read  as  follows: 

§209  407     Suspension. 

209.407-3    Procedures. 

(a)  Investigation  and  referral. 

(i)  Refer  all  matters  appropriate  for 
consideration  by  an  agency  debarring 
and  suspending  official  as  soon  as 
practicable  to  the  appropriate  debarring 
and  suspending  official  identified  in 
209.403.  Any  person  may  refer  a  matter 
to  the  debarring  and  suspending  official. 

(ii)  Use  the  format  at  209.406-3(a){ii) 
when  referring  a  matter  to  the  agency 
debarring  and  suspending  official  for 
consideration.  To  the  extent  practicable, 
provide  all  information  specified  in  the 
format. 

(iii)  If  a  referral  lacks  sufficient 
evidence  of  a  cause  for  suspension,  the 
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ciebdrring  and  siiNj).'ii(ii;i^  official  may 
initiate  a  re\'i(nv  oi  iiu  ■■.-■tigation,  as 
appropriate,  by  reporting  the  referral  to 
thi'  appnipnate  Govornment  entity,  e.g., 
I  Diitrac  ting  artivitv.  inspector  general, 
or  criminal  in\i'stii;ati\ c  agency. 

(b)  Decisiniiiuiikinii  proce/^s. 

(i)  The  ageni  \  debarring  ami 
suspending  offic.ial  mav  initiate  the 
suspension  process  by  issuing  a  notice 
of  suspension  in  accordance  with  FAR 
9.407-3(c)  when  the  debarring  and 
suspending  official  finds  that  the 
administrative  record  contains  sufficient 
evidence  of  one  or  more  (jf  the  causes 
for  suspension  stated  in  FAR  9.407-2. 

(A)  The  absence  of  a  referral  in 
accordance  with  paragraph  (a)(i)  of  this 
subsection,  or  the  absence  of  any 
information  specified  in  the  report 
format  at  209.406-  <(a)(ii).  will  not 
pre(  hide  the  debarring  and  suspending 
official  from  making  such  a  finding. 

(B)  The  signature  of  the  debarring  and 
suspending  official  on  the  notice  of 
suspension  is  sufficient  evidence  that 
the  debarring  and  suspending  official 
has  made  such  a  finding 

(li)  In  deciding  whether  to  terminate 
a  suspension  following  a  submission  of 
matters  in  opposition,  the  agency 
debarring  and  suspending  official  must 
use  the  decisionmaking  process  stated 
in  FAR  9  407-;Mb).  DFARS  Appendix  H, 
and  any  agencv-specific  procedures  that 
were  provided  to  the  contractor  in 
advanc:e  of  the  decision 

id)  Suspfnrliriii  nfficiah's  decision. 
The  absence  of  a  referral  in  accordance 
with  paragraph  (a)(i)  of  this  subsection, 
or  the  absence  of  anv  information 
specified  in  the  report  format  at 
209  406-,T(a)(ii).  will  not  preclude  the 
debarring  and  suspending  official  from 
making  a  decision 

PART  225— FOREIGN  ACQUISITION 

10.  Section  225.206  is  added  to  read 

as  follows: 

225.206     Noncompliance. 

(c)(4j  Prepare  anv  report  nf 
noncompliance  in  a(x:ordaiu  e  with  the 
procedures  at  209.406-3  or  209.407-3. 

PART  249— TERMINATION  OF 
CONTRACTS 

11.  Section  249  lOfi  is  added  to  read 
as  follows 

249.106     Fraud  or  other  criminal  conduct. 

If  the  TVX)  suspects  fraud  or  other 
rriminal  conduct,  the  TCO  must  report 
the  facts  in  accordance  with  the 
proc  edures  at  209.406-3  or  209.407-3. 

,1  K  i)i.(    ')'1-JQ')H4  Filed  11-17-99;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219 

[DFARS  Case  99-D304] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Subcontracting  Goals  for  Purchases 
Benefiting  People  Who  Are  Blind  or 
Severely  Disabled 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  807  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000.  Section  807  makes 
permanent  the  authority  for  contractors 
to  credit  their  purchases  from  nonprofit 
agencies  for  the  blind  or  severely 
disabled  toward  their  small  business 
subcontracting  goals. 
EFFECTIVE  DATE:  November  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms 
Susan  .Schneider.  Defense  Acquisition 
Regulations  Council.  PDUSD  (AT&L)  DP 
(DAR),  IMD  3D139.  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telephone  (703)  602-0326;  telefax  (703) 
602-0350.  Please  cite  DFARS  Case  99- 
D304. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
219.703  to  implement  Section  807  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Public  Law  106-65). 
Section  807  amends  10  U.S.C.  2410d, 
which  provides  that  contractors  may 
credit  their  purchases  from  qualified 
nonprofit  agencies  for  the  blind  or 
severely  disabled  toward  their  small 
business  subcontracting  goals.  10  U.S.C. 
2410d  previously  contained  a 
termination  date  of  September  30,  1999. 
Section  807  repeals  this  termination 
date. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However.  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D3G4. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apph  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  219 

Cio\ernment  procurement. 
Michel  P.  Peterson, 
Ext^riitivn  Editor.  Defense  Acquisition 
Ri^i;iilatinns  Council. 

Therefore,  48  CFR  Part  219  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  219  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

{"h.ipter  1. 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.703    [Amended] 

2.  Section  219.703  is  amended  as 
follows: 

a.  In  paragraph  (a)  introductory  text, 

in  the  last  sentence,  by  removing  the 
phrase  "through  fiscal  year  1999";  and 

b.  In  paragraph  (a)(2)(Bj  by  removing 
the  words  "Small  Business  and  Small 
Disadvantaged"  and  adding  in  their 
place  the  words.  "Small,  Small 
Disadvantaged  and  Women-Owned 
Small". 

(FR  Do(    <)9-29')87  Filed  11-17-99;  8:45  am] 

BILLING  CODE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  219 
[DFARS  Case  99-D306] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Comprehensive  Small  Business 
Subcontracting  Plans 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 


SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(IDFARS)  to  implement  Section  817  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000,  Section  817 
provides  for  a  5-year  extension  of  the 
DoD  test  program  for  negotiation  of 
comprehensive  small  business 
subcontracting  plans. 
EFFECTIVE  DATE:  November  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Schneider,  Defense  Acquisition 
Regulations  Council. 
PDUSD(AT&LJDP(DAR),  IMD  3D139. 
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10fi2  Defense  Pentagon,  Washington.  DC 
2()3m-30r32.  Telephone  (703)  602-0326; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  99-030(1 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
219.702  to  implement  Section  817  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000  (Public  Law  106-65). 
Section  817  amends  Section  834(e)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Years  1990  and  1991  (Public 
Law  101-189;  15  U.S.C.  637  note)  to 
extend  the  termination  date  of  the  DoD 
test  program  for  negotiation  of 
comprehensive  small  business 
subcontracting  plans  from  September 
30.  2000.  to  September  30.  2005. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatorv'  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
nf  FAR  1  501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However.  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
in  accordance  with  5  LI.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D306. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reductinn  Act  does 
not  apply  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjects  in  48  CFR  Part  219 

Go\ernment  procurement. 
Micheli!  P.  Peterson. 
Esprutivr  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Part  219  is 

amended  as  follows: 

1   The  authority  citation  for  48  CFR 
Fart  214  (  ontinues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

('h.iptcr  1 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.702     [Amended] 

2.  Section  219.702  is  amended  as 
follows; 


a.  In  paragraph  (a)  introductory-  text 
by  revising  the  phrase  "requires  the 
DoD"  to  read  "requires  DoD";  and 

b.  In  paragraph  (a)[i)[A](l)hy 
removing  the  number  "2000"  and 
adding  in  its  place  the  number  "2005". 

IPR  Dix    tH)-2C)n8r,  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  AND  226 
[DFARS  Case  99-D305] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract  Goal 
for  Small  Disadvantaged  Businesses 
and  Certain  Institutions  of  Higher 
Education 

agency:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

summary:  The  Director  of  Defense 
Procurement  has  issued  a  Final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  Section  808  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000.  Section  808 
provides  for  a  3-year  extension  of  the 
percentage  goal  for  contract  awards  to 
small  disadvantaged  businesses  and 
f  '^rtain  institutions  of  higher  education. 
EFFECTIVE  DATE:  November  18,  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Su^an  Scimeider.  Defense  Acquisition 
Regulations  Council,- 
PDUSD(AT&L)DP(DAR).  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0326; 
telefax  (703)  602-0350.  Please  cite 
DFARS  Case  99-D305. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS 
219.000  and  226.7000  to  implement 
Section  808  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
(Public  Law  106-65).  Section  808 
amends  10  U.S.C.  2323,  which 
establishes  a  goal  for  DoD  to  award  5 
percent  of  contract  and  subcontract 
dollars  to  small  disadvantaged  business 
concerns,  historically  black  colleges  and 
universities,  and  minority  institutions. 
10  L'.S.C.  2323  previously  contained  a 
termination  date  of  September  30,  2000. 
Section  808  extends  the  termination 
date  to  September  30,  2003, 


This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

R   Regulatorv  Flexihilifv  Ad 

I  his  tinai  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  98-577 
and  publication  for  public  comment  is 
not  required.  However,  DoD  will 
consider  comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
in  accordance  with  5  U.S.C.  610.  Such 
comments  should  cite  DFARS  Case  99- 
D305. 

C.  Paperwork  Kedut  tmu  ,\(  t 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
contain  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subjerts  in  48  CFR  Pnrt«.  2Tt  and 
226 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  219  and  226 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  219  and  226  continues  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

Ch.ini.'i  1 

PART  219— SMALL  BUSINESS 
PROGRAMS 

219.000     [Amended] 

2.  Section  219.000  is  amended  in  the 
introductory  text  by  removing  the 
number  "2000"  and  adding  in  its  place 
the  number  "2003". 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

2267000     [Amended] 

3.  Section  226.7000  is  amended  in 
paragraphs  (a)  and  (b)  by  removing  the 
number  "2000"  and  adding  in  its  place 
the  number  "2003". 

(PR  Dor  99-29985  Filed  11-17-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puDiic  of  tfie  proposed 
issuance  o(  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  98-SW-65-AD] 

Airworthiness  Directives;  Eurocopter 
France  Model  SE  3130,  SA  3180.  SE 
313B,  SA  318B,  and  SA  318C 
Helicopters 

agency:  F*'dpra!  Aviation 
.Admini.stration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
-NPRM). 

SUMMARY:  This  dnrument  proposes  the 
supersedurt!  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Eurocopter 
France  Model  ,SE  3130.  SA  3180.  SE 
313B.SA  31HB.dndSA318C 
helicopters.  The  existing  AD  currently 
requires  visual  inspections  and 
modification,  if  necessary,  of  the 
horizontal  stabilizer  spar  tube  (spar 
tube).  This  action  would  require  the 
same  corrective  actions  as  the  existing 
AD  but  would  also  require  visually 
inspecting  the  four  half-shell  attachment 
clamps  for  (:raf:ks  and  fitting  a  safety 
wire  around  the  attachment  clamps. 
This  proposal  is  prompted  by  an  in- 
service  report  of  fatigue  cracks  that 
initiated  from  corrosion  pits.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fatigue  failure  of 
the  spar  tube,  separation  of  the 
horizontal  stabilizer  and  impact  with 
the  main  or  tail  rotor,  and  subsequent 
loss  of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  on 
or  before  fanuary  18.  2000. 
ADDRESSES:  .Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  98-SW-65- 
AD.  2601  Meacham  Blvd..  Room  663, 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monddv  through  Friday,  except  Federal 
holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation.  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FA.A.  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke.  Aerospace  Engineer. 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137.  telephone 
(817)  222-5116.  fax  1817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  98-SW-65-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  conamenter. 

Availabilit\'  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA.  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  98-S\V-65-AD.  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137. 

Discussion 

On  June  2.  1998,  the  FAA  issued  AD 
98-12-20.  Amendment  39-10574  (63 
FR  31350.  June  9.  1998).  to  require 
initial  and  repetitive  \'isual  inspections 
and  modification,  if  necessary,  of  the 
spar  tube.  That  action  was  prompted  by 
an  in-service  report  of  fatigue  cracks 
that  initiated  from  corrosion  pits  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  failure  of  the  spar  tube, 
separation  and  impact  of  the  horizontal 
stabilizer  with  the  main  or  tail  rotor, 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD, 
Eurocopter  France  has  issued 
Eurocopter  France  SA3130/3180  Service 
Bulletin  No.  55.10,  Revision  3.  dated 
May  4,  1998.  which  specifies  a  visual 
inspection  of  the  spar  tube,  inspection 
and  modification  of  the  stabilizer 
supports,  modification  of  the  stabilizer, 
visually  inspecting  the  four  attachment 
clamps  for  cracking,  and  fitting  a 
lockwire  around  the  four  attachment 
clamps. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  SE  3130.  SA  3180.  SE 
313B.  SA  318B,  and  SA  318C 
helicopters.  The  DGAC  advises  that 
improving  the  horizontal  stabilizer 
fatigue  strength  is  necessary  in  these 
model  helicopters  and  has  issued  AD 
96-278-054(A)R2.  dated  )uly  29.  1998. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21 .29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  F.\,\  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  an  unsafe  condition  has  beon 
idt'ntifipd  that  is  likely  to  exist  or 
de\plnp  nn  other  Eurocopter  France 
Model  SE  3130,  SA  3180,  SE  313B.  SA 
318B,  and  SA  318C  helicopters  of  the 
^ame  type  design,  this  proposed  AD 
would  supersede  AD  98-12-20  to 
require  the  same  actions  required  by 
that  AD  but  would  also  require  visually 
inspecting  the  four  half-shell  attachment 
(■lamps  f(ir  cracks,  replacing  any  cracked 
attachment  clamp,  and  fittmg  a  safety 
wire  around  the  attachment  clamps. 

Cost  Impact 

The  FAA  estimates  that  14  helicopters 
of  VS.  registrv  would  be  affected  by  this 
proposed  AD.  It  would  take 
appro.ximately  0.5  work  hour  per 
helicopter  to  accomplish  the  inspection, 
3  work  hours  per  helicopter  to 
af'cnmplish  the  modification,  and  1 
work  hour  to  accomplish  the  attachment 
clamp  inspection  and  to  install  the 
safety  wire  The  average  labor  rate  is  $60 
per  work  hour.  Required  parts  would 
cost  approximately  Si. 100  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
I'.S  operators  is  estimated  to  be 
519,180 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
betw'een  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implic:ations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certifv'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatorv  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket, 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safetv,  Safetv. 


The  Proposed  Amendment 

Accordmgly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10574  (63  FR 
31350.  June  9,  1998).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  98-SW-65- 

AD.  Supersedes  AD  98-12-20. 
Amendment  39-10574,  Docket  No.  98- 
SW-03-AD. 

Applicability:  Model  SE  3130,  SA  3180,  SE 
313B,  SA  318B,  and  SA  318C  helicopters 
with  horizontal  stabilizer,  part  number  (P/N) 
3130-35-60-000. 3130-35-60-000-1.  3130- 
35-60-000-2.  3130-35-60-000-3.  3130-35- 
60—000—4  or  higher  dash  numbers,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD, 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  horizontal 
stabilizer  spar  tube  (spar  tube),  separation  of 
the  horizontal  stabilizer  and  impact  with  the 
main  or  tail  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight: 

(1)  Inspect  the  aircraft  records  and  the 
horizontal  stabilizer  to  determine  whether 
Modification  072214  (installing  the  spar  tube 
without  play)  or  Modification  072215 
(adding  two  half-shells  on  the  spar)  has  been 
accomplished. 

(2)  If  Modification  072214  has  not  been 
installed,  comply  with  paragraphs  2. A., 
2.B.1),  2.B.2)a),  and  2.B.2)b)  of  the 
Accomplishment  Instructions  of  Eurocopter 


i- ranee  b.\3130/3180  Service  Bulletin  No. 
55,10,  Revision  3,  dated  May  4,  1998  (SB).  If 
the  fit  and  dimensions  of  the  components 
specified  in  paragraph  2.B.2)a)  exceed  the 
tolerances  in  the  applicable  structural  repair 
manual,  replace  with  airworthy  parts. 

(3)  If  Modification  072215  has  not  been 
installed,  first  comply  with  paragraphs  2.A., 
2.B.1).  and  2.B.3),  and  then  comply  with 
paragraph  2.B.2)c}  of  the  Accomplishment 
Instructions  of  the  SB. 

Note  2:  Modification  kit  P/N  315A-07- 
0221571  contains  the  necessary  materials  to 
accomplish  this  modification. 

(b)  Before  the  first  flight  of  each  day: 

(1)  Visually  inspect  the  installation  of  the 
half-shells,  the  horizontal  stabilizer  supports, 
and  the  horizontal  stabilizer  for  corrosion  or 
cracks.  Repair  any  corroded  parts  in 
accordance  with  the  applicable  maintenance 
manual.  Replace  any  cracked  components 
with  airworthy  parts  before  further  flight. 

(2)  Confirm  that  there  is  no  play  in  the 
horizontal  stabilizer  supports  by  lightly 
shaking  the  horizontal  stabilizer.  If  play  is 
detected,  comply  with  paragraphs  2. A.  and 
2.B.2)a)  of  the  SB.  If  the  fit  and  dimensions 
of  the  components  specified  in  paragraph 
2,B.2)a)  exceed  the  tolerances  in  the 
applicable  structural  repair  manual,  replace 
with  airworthy  parts  before  further  flight. 

(c)  At  intervals  not  to  exceed  400  hours 
time-in-service  (TIS)  or  four  calendar 
months,  whichever  occurs  first,  inspect  and 
lubricate  the  spar  tube  attachment  bolts 

(d)  For  stabilizers,  P/N  3130-35-60-000, 
3130-35-60-000-1,  3130-35-60-000-2,  or 
3130-35-60-000-3,  within  90  days  and 
thereafter  at  intervals  not  to  exceed  18 
calendar  months,  visually  inspect  the  inside 
of  the  horizontal  spar  tube  in  accordance 
with  paragraph  2, A.  and  2,B.l)  of  the  SB. 

(1)  If  corrosion  is  found  inside  the  tube, 
other  than  in  the  half-shell  area,  replace  the 
tube  with  an  airworthy  tube  within  the  next 
500  hours  TIS  or  24  calendar  months, 
whichever  occurs  first. 

(2)  If  corrosion  is  found  inside  the  tube  in 
the  half-shell  area,  apply  a  protective 
treatment  as  described  in  paragraph  2.B,l)b) 
of  the  SB, 

(e)  For  stabilizers,  P/N  3130-3.5-60-000-4 
or  higher  dash  numbers,  accomplish  the 
following: 

(1)  At  or  before  the  next  major  inspection, 
3,200  hours  total  TIS.  or  144  calendar  months 
total  TIS.  whichever  occurs  first,  and 
thereafter  at  each  major  inspection,  visually 
inspect  the  inside  of  the  horizontal  spar  tube 
in  accordance  with  paragraph  2.  A.  and  2.B.1) 
of  the  SB. 

(2)  If  corrosion  is  found  inside  the  tube, 
other  than  in  the  half-shell  area,  replace  the 
tube  with  an  airworthy  tube  within  the  next 
500  hours  TIS  or  18  calendar  months, 
whichever  occurs  first.  If  corrosion  is  found 
inside  the  tube  in  the  half-shell  area,  apply 
a  protective  treatment  as  described  in 
paragraph  2.B.l)b)  of  the  SB. 

(f)  Within  30  calendar  days,  visually 
inspect  the  four  attachment  clamps  of  the 
half-shells  and  install  a  safety  wire  around 
the  four  attachment  clamps  in  accordance 
with  paragraph  2,B,2)d)  of  the  SB,  If  any 
attachment  clamp  is  found  cracked,  replace 
it  with  an  airworihy  attachment  clamp  and 
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install  a  safety  wire  around  the  replacement 
attachment  clamp  before  further  flight. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group.  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  F'ederal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
.^D  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  96-278-054(A)R2,  dated  July  29. 
1998. 

Issued  in  Fort  Worth,  Texas,  on  November 
10,  1999 

Henry  A.  .\rmstrong. 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Sen-ice. 

[FR  Doc.  99-:U)147  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9*-NM-146-AD] 
RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Jetstream  Model  4101 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  Thi«;  action  withdraws  a 

notice  of  proposed  rulemaking  (NPRM) 
thfit  proposed  a  new  dirworthiness 
directive  (AD),  applicable  to  certain 
British  Aerospace  Jetstream  Model  4101 
airplanes.  That  action  would  have 
required  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  Since  the  issuance  of  the 
NPRM.  the  Federal  Aviation 
Administjation  (FAA)  has  received  new 
data  that  indicates  that  the  specified 
AFM  revision  is  not  necessary. 
Accordinglv.  the  proposed  rule  is 
withdrawn 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  Martt-nsun.  Manager. 
International  Branch,  ANM-116.  FAA. 
Transport  .Airplane  Directorate,  1601 


Lind  Avenue,  SVV.,  Kenton,  Washington 
98055^056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  ,J9  of  the  Federal 
Aviation  Regulations  (14  CFR  part  .39)  to 
add  a  new  airworthiness  directive  (AD). 
applicable  to  certain  British  Aerospace 
Jetstream  Model  4101  airplanes,  was 
published  in  the  Federal  Register  as  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  July  16,  1999  (64  FR  .38335).  The 
proposed  rule  would  have  required 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activation  of  the  airframe  pneumatic 
deicing  boots.  That  action  was 
prompted  by  reports  of  inflight 
incidents  and  an  accident  that  occurred 
in  icing  conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  action  specified  by  the 
proposed  AD  was  intended  to  ensure 
that  flightcrews  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Such  ice 
accumulation,  if  not  corrected,  could 
result  in  reduced  controllabilitv  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle 

Actions  that  Occurred  Since  the  NPRM 
Was  Issued 

Since  the  issuance  of  that  NPRM,  the 
manufacturer  of  British  Aerospace 
Jetstream  Model  4101  airplanes  has 
requested  that  the  NPRM  be  withdrawn. 
The  manufacturer  advises  that,  based  on 
the  service  history  and  data  provided  to 
the  FAA,  the  proposed  AFM  revision  for 
those  models  is  unnecessary. 

The  FAA  concurs  that  the  notice  of 
proposed  ndemaking  for  British 
Aerospace  Jetstream  Model  4101 
airplanes  should  be  withdrawn  based  on 
the  following  information.  British 
Aerospace  submitted  a  summary  of  the 
handling  and  performance  flight  test 
results  that  were  produced  during  the 
original  flight  in  icing  certification,  and 
referenced  the  data  summary  in 
response  to  the  proposed  rulemaking. 
The  FAA  requested  and  subsequently 
received  copies  of  the  full  handling  and 
performance  flight  test  results  for 
certification  in  the  icing  conditions 
specified  in  Appendix  C  of  part  25  of 
the  Federal  Aviation  Regulations  (14 
CFR  25),  and  the  draft  issue  of 
AMJ25.1419,  which  was  used  as 
guidance  for  compliance  with  JAR/FAR 
25.1419.  The  FAA  reviewed  these 
reports  and  guidance  material  and  finds 
that  the  Jetstream  4101  airplane  was 
adequately  tested  with  a  variety  of 
natural  ice  accretions  on  both  the 
protected  and  unprotected  surfaces. 


Handling  and  performance  flight  test 
was  accomplished  for  the  following: 
Normal  Operation  of  the  Deicing  Boots, 
"j-to  '  1-inch  of  ice  on  the  protected 
wing  leading  edges  and  up  to  3  inches 
of  ice  on  unprotected  leading  edges; 
Simulated  Failure  of  the  Deicing  Boots, 
approximately  1-to  1 '  j-inches  of  ice  on 
ail  leading  edges;  and  Ice  Accreted 
During  the  Take-off  Phase,  a  thin  rough 
layer  of  ice  accreted  during  the  initial 
take-off  phase  to  400  feet,  prior  to 
operation  of  deicing  boots. 

These  ice  accretion  depths  are 
consistent  with  the  operational 
procedure  of  the  airframe  deicing 
system,  and  were  established  to  address 
the  following:  Ice  accreted  during  the 
rest  time  of  a  deicing  cycle,  delayed 
operation  or  failure  of  the  system,  and 
residual  ice  accumulations.  The  flight 
testing  examined  stall  speeds,  stall 
warning  margins,  stall  chciracteristics, 
maneuver  margins,  longitudinal 
controllability,  flap  configuration 
changes,  ability  to  trim,  susceptibility  to 
tailplane  stall,  and  longitudinal,  lateral, 
and  directional  stability.  The  angles  of 
attack  for  activation  of  the  stall  warning 
system  and  stall  identification  system 
(i.e.,  stick  shaker  or  stick  pusher)  are 
reset  to  lower  values  (i.e.,  higher  speeds) 
for  flight  in  icing  and  safe  flight  speeds 
(minimum  operating  speeds)  established 
accordingly.  Affected  AFM  performance 
information  was  derived  for  icing 
conditions  based  on  the  higher 
operating  speeds,  in  accordance  with 
J.AA  draft  AMI25. 1419. 

FAA's  Conclusions 

Upon  further  consideration,  the  FAA 
has  determined  that,  in  light  of  the 
above  information,  it  is  unnecessarv'  to 
require  the  AFM  revision  as  proposed. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulators  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979), 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 
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The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  99-NM-146-AD. 
published  in  the  Federal  Register  on 
July  16.  1999  (64  FR  .«J.S,5],  is 
withdrawn. 

Issued  in  Renton.  Washington,  on 
November  10,  1999. 

lohn  I.  Hickey, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  99-30148  Filed  11-17-99:  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  99-NM-138-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Gulfstream 
Model  G-159  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(ADJ.  applicable  to  certain  Gulfstream 
Model  G-159  series  airplanes,  that 
would  have  required  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
the  airframe  pneumatic  deicing  boots. 
That  proposal  was  prompted  by  reports 
of  inflight  incidents  and  an  accident 
that  occurred  in  icing  conditions  where 
the  airframe  pneumatic  deicing  boots 
wore  not  activated.  This  new  action 
revises  the  proposed  rule  by  adding  an 
inspection  to  determine  the  type  of 
pneumatic  deicing  boots,  and  requiring 
,the  AFM  change  only  for  those  airplanes 
equipped  with  "modern"  boots.  The 
actions  specified  by  this  new  proposed 
.'\D  are  intended  to  ensure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 
DATES:  Comments  must  be  received  by 
December  13.  1999. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FA A).  Transport 
.Airplane  Directorate,  ANM-114. 
Attention:  Rule>  Docket  No.  99-NM- 
138-AD,  1601  Lind  Avenue,  SVV., 


Renton.  Washington  9«U55-405b. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV., 
Renton,  Washington:  or  at  the  FAA. 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office,  One  Crown 
Center,  1895  Phoenix  Boulevard,  suite 
450,  AUanta,  Georgia  30349, 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berrvman,  Aerospace  Engineer,  Systems 
and  Flight  Test  Branch,  ACE-116A, 
FAA.  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  suite  450,  Atlanta,  Georgia 
30349:  telephone  (770)  703-6098;  fax 
(770) 703-609" 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-138-AD,"  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No, 
99-NM-138-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Gulfstream  Model  G-159  series 
airplanes,  was  published  as  a  notice  of 
propo.sed  rulemaking  (NPRM)  in  the 
Federal  Register  on  Julv  16,  1999  (64  FR 
38341).  That  NPRM  would  have 
required  revising  the  Airplane  Flight 
Manual  (AFM)  to  include  requirements 
for  activation  of  the  airframe  pneumatic 
deicing  boots.  That  NPRM  was 
prompted  by  reports  of  inflight 
incidents  and  an  accident  that  occurred 
in  icing  conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  The  actions  specified  by  that 
proposed  AD  are  intended  to  ensure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  Such  ice 
accumulation,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

Distinction  Between  "Older"  and 
"Modern"  Boots 

For  the  purposes  of  this  supplemental 
NPRM,  the  FAA  considers  that  a 
definition  of  the  terms  "older"  and 
"modern"  pneumatic  deicing  boots  is 
necessary.  "Modern"  pneumatic  boot 
systems  may  be  characterized  by  short 
segmented,  small  diameter  tubes,  which 
are  operated  at  relatively  high  pressures 
[18-23  pounds  per  square  inch  (psi))  by 
excess  bleed  air  that  is  provided  by 
turbine  engines.  "Older"  pneumatic 
boot  systems  may  be  characterized  by 
long,  uninterrupted,  large  diameter 
tubes,  which  were  operated  at  low 
pressures  by  engine  driven  pneumatic 
pumps  whose  pressure  varied  with 
engine  revolutions  per  minute  (rpm). 
This  low  pressure  coupled  with  long 
and  large  diameter  tubes  caused  early 
de-ice  systems  to  have  very  lengthy 
inflation  and  deflation  cycles  and  dwell 
times.  (Dwell  time  is  the  period  of  time 
that  the  boot  remains  fully  expanded 
following  the  completion  of  the 
inflation  cycle  until  the  beginning  of  the 
deflation  cycle.)  The  FAA  has  specified 
these  definitions  in  a  new  Note  1  in  the 
final  rule. 

Actions  Since  Issuance  of  Pre\nous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
die  NPRM. 

Two  commenters  request  that  the 
proposed  rules  applying  to  Gulfstream 
Model  G-159  series  airplanes  and 
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McDonnell  Douglas  Model  DC-3  and 
DC-4  sorites  airplanes  be  withdrawn. 
Both  commenters  state  that  those 
airplane  models  dn  not  meet  the 
common  definition  of  the  word 
"modem."  One  commenter  states  that 
the  current  AFM  specifically  directs  the 
flight  crew  to  wait  for  '  .'-inch  of  ice 
before  activating  the  boots.  Further,  the 
commenter  asserts  that  the  current 
procedure  was  developed  during 
certification  and  is  the  basis  for  the 
airplane's  approval  for  flight  into  known 
icing,  .\dditionally,  the  commenters 
assert  that  the  in-service  safety  records 
for  more  than  40  years  indicate  that  the 
existing  procedures  are  apprr)priate  for 
these  airplanes.  The  c;ommenters 
conclude  that  the  proposed  AFM 
revision  is  in  direct  opposition  to  the 
certification  findings 

.■\s  discussed  in  tne  original  NPRM. 
the  FAA  recognizes  that  early  activation 
of  the  "older"  pneumatic  deicing  boots 
mav  create  the  hazard  of  ice  bridging  on 
the  "older"  svstems.  The  FA.-\  also 
acknowledges  that  "older"  boots  may  be 
susceptible  to  ice  bridging  because  they 
operate  at  lower  pressure  and  have 
larger  diameter  tubes.  The  FAA  concurs 
that  requiring  activation  of  the  boots  at 
the  first  sign  of  icing  may  actually 
introduce  an  unsafe  condition  on  those 
airplanes. 

In  order  to  address  this  issue,  the  FAA 
is  taking  the  following  steps.  First,  to 
accommodate  certain  Gulfstream  Model 
G— 159  airplanes  that  may  be  equipped 
with  the  "older"  pneumatic  deicing 
hoot  svstem.  the  F.\A  is  issuing  this 
supplemental  .Notice  of  Proposed 
Rulemaking  (NPRM).  This  supplemental 
NPRM  proposes  to  require  an  inspection 
to  determine  which  type  of  pneumatic 
deicing  boots  are  installed  on  the 
airplanes,  and  to  require  operation  of 
the  boots  at  the  first  sign  of  ice  accretion 
if  the  airplanes  have  been  retrofitted 
with  "modern  '  boots.  Second,  for 
aircraft  with  "older"  pneumatic  boots 
installed,  the  FAA  will  continue  to 
investigate  other  solutions  to  the  unsafe 
condition  of  reduced  handling  qualities 
or  controllability  of  the  airplane  due  to 
ice  accumulations  on  the  protected 
surfaces.  If  other  solutions  are 
identified,  the  F,\.\  mav  consider 
further  rulemaking, 

.Additionally,  the  FAA  is  issuing  a 
similar  supplemental  NPRM  to 
accommodate  certain  McDonnell 
Douglas  Model  DC-:^  and  DC-4  series 
airplanes  that  mav  be  equipped  with 
"older"  pneumatic  deicing  boot 
systems. 

In  response  to  the  commenter's 
assertion  that  existing  procedures  are 
appropriate  for  these  airplanes,  the  FAA 
has  reviewed  the  icing-related  incident 


history  of  certain  airplanes,  and  has 
determined  that  icing  incidents  mav 
have  occurred  because  pneumatic 
deicing  boots  were  not  activated  at  the 
first  evidence  of  ice  accretion.  As  a 
result,  the  handling  qualities  or  the 
controllability  of  the  airplane  may  have 
been  reduced  due  to  the  accumulated 
ice.  In  the  previous  NPRM,  the  F.\A  also 
discussed  an  accident  that  occurred  as 
a  result  of  the  failure  of  the  flight  crew 
to  activate  the  wing  and  tail  pneumatic 
deicing  boots. 

Although  there  may  have  been  no 
reported  cases  of  incidents  or  accidents 
on  a  specific  airplane  model,  the 
potential  still  exists  for  reduced 
controllability  of  all  airplanes  equipped 
with  pneumatic  deicing  boots  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane.  This 
supplemental  NPRM  addresses  that 
unsafe  condition. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  141  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
AFM  revisions,  at  the  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$16,920,  or  $120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.  Februarv  26,  1979);  and  (,3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  .•\viation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .■Xviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.■\uthority:  49  IJ.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfstream  Aerospace  Corporation 

(Formerly  Grumman);  Docket  99-NM- 
138-AD.' 

Applicability:  Model  G-159  series 
airplanes  equipped  with  pneumatic  deicing 
boots,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  ensure  that  flightcrews  activate  the 
wing  and  tail  pneiimatit:  deicing  boots  at  the 
first  signs  of  ice  accumulation  on  the 
airplane,  accomplish  the  following: 

Note  1:  For  the  purposes  of  this  AD,  the 
following  definitions  of  "older"  and 
"modern"  apply: 

"Modern"  pneumatic  boot  systems  may  be 
characterized  by  short  segmented,  small 
diameter  tubes,  which  are  operated  at 
relatively  high  pressures  [18-23  pounds  per 
square  inch  (psi)|  by  excess  bleed  air  that  is 
provided  by  turbine  engines.  "Older" 
pneumatic  boot  systems  may  be 
characterized  by  long,  uninterrupted,  large    * 
diameter  tubes,  which  were  operated  at  low 
pressures  by  engine  driven  pneumatic  pumps 
whose  pressure  varied  with  engine 
revolutions  per  minute  (rpm).  This  low 
pressure  coupled  with  long  and  large 
diameter  tubes  caused  early  de-ice  systems  to 
have  very  lengthy  inflation  and  deflation 
cycles  and  dwell  times.  (Dwell  time  is  the 
period  of  time  that  the  boot  remains  fully 
expanded  following  the  completion  of  the 
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inflation  oycle  until  the  beginning  of  the 
deflation  cycle.) 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  to 
determine  if  the  type  of  pneumatic  deicing 
boots  installed  are  either  "older"  or 
"modern"  boots. 

(1)  For  those  airplanes  equipped  with 
"older"  pneumatic  deicing  boots,  no  further 
action  is  required  by  this  AD. 

(2)  For  those  airplanes  equipped  with 
"modern"  pneumatic  deicing  boots:  Within 
10  days  after  the  inspection  required  by 
paragraph  (a)  of  this  AD.  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  requirements  for  activation  of  the 
ice  protection  systems.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  .-KFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g.,  take-off,  final 
approach,  and  landing),  compliance  with  the 
following  is  required, 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available:  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice," 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Atlanta  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO, 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21,197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  10,  1999. 
John  J,  Hickey, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[PR  Do( .  t)9-,3ni4q  Filed  11-17-99:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  39 

[Docket  No.  99-NM-139-AD] 

RIN2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Models  DC-3  and  DC-4  Series 
Airplanes 

agency:  Federal  Aviation 

All  ministration,  DOT, 

ACTION:  Supplemental  notice  of 

proposed  rulemaking;  reopening  of 

comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDonnell 
Douglas  Models  DC-3  and  DC-4  series 
airplanes,  that  would  have  required 
revising  the  Airplane  Flight  Manual 
(AFM)  to  include  requirements  for 
activation  of  the  airframe  pneumatic 
deicing  boots.  That  proposal  was 
prompted  by  reports  of  inflight 
incidents  and  an  accident  that  occurred 
in  icing  conditions  where  the  airframe 
pneumatic  deicing  boots  were  not 
activated.  This  new  action  revises  the 
proposed  rule  by  adding  an  inspection 
to  determine  the  type  of  pneumatic 
deicing  boots,  and  requiring  the  AFM 
change  only  for  those  airplanes 
equipped  with  "modern"  boots.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  ensure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  This  action  will 
prevent  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

DATES:  Comments  must  be  received  by 

December  13.  1999, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Docket  No,  99-NM- 
139-.\D,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
RentDH.  Washingtcm;  or  at  the  FAA, 
Transport  .\irplane  Directorate,  Los 
.•\ngeles  Aircraft  Certification  Office, 
3960  Paramnunt  Boulevard,  Lakewood, 
California  90712-4137. 


FOR  FURTHER  INFORMATION  CONTACT: 
.\lbert  Lam,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5346: 
fax  (562)  627-5210 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-139-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No, 
99-NM-139-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Models  DC-3  and 
DC— 4  series  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on  July 
16,  1999  (64  FR  38335).  That  NPRM 
would  have  required  revising  the 
Airplane  Flight  Manual  (AFM)  to 
include  requirements  for  activation  of 
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the  dirfrarnc  pneumatic  deicing  boots. 
That  \PRM  was  prompted  by  reports  of 
inflight  inc  idents  and  an  accident  that 
occurred  in  ic:ing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated  The  actions  Specified  by 
that  proposed  .-\D  are  intended  to  ensure 
that  flightcrews  activate  the  pneumatic 
wing  and  tail  deicing  boots  at  the  first 
signs  of  ice  accumulation.  Such  ice 
accumulation,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

Distinction  Between  "Older"  and 
"Modern"  Boots 

For  the  purposes  of  this  supplemental 
\PRM.  the  F.\A  considers  that  a 
fiefinititui  of  the  terms  "older"  and 

modern"  pneumatic  deicing  boots  is 
necessary.  "Modern"  pneumatic  boot 
systems  may  be  characterized  by  short 
segmented,  small  diameter  tubes,  which 
are  operated  at  relatively  high  pressures 
[18-23  pounds  per  square  inch  (psi)]  by 
excess  bleed  air  that  is  provided  by 
turbine  engines  "Older"  pneumatic 
boot  systems  ma\  be  characterized  by 
long,  uninterrupted,  large  diameter 
tubes,  which  were  operated  at  low 
pressures  by  engine  driven  pneumatic 
pumps  whose  pressure  varied  with 
engine  revolutions  per  minute  (rpm). 
This  low  pressure  coupled  with  long 
and  large  diameter  tubes  caused  early 
de-ice  systems  to  have  verv  lengthy 
inflation  and  deflation  cvcles  and  dwell 
times.  (Dwell  time  is  the  period  of  time 
that  the  boot  remains  fully  expanded 
following  the  completion  of  the 
inflation  cycle  until  the  beginning  of  the 
deflation  cycle.)  The  F.\^\  has  specified 
these  definitions  in  a  new  Note  1  in  the 
final  rule. 

Actions  Since  Issuance  of  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM: 

Two  commenters  request  that  the 
proposed  rules  applying  to  Gulfstream 
Model  (i-1,59  series  airplanes  and 
McDonnell  Douglas  Model  DC-3  and 
DC— 4  series  <Hrpldnes  be  withdrawn. 
Both  commenters  state  that  those 
airplane  models  do  not  meet  the 
common  definition  of  the  word 
"modern.  '  One  commenter  states  that 
the  current  AFM  specifically  directs  the 
flight  crew  to  wait  for  '  j-inch  of  ice 
before  activating  the  boots.  Further,  the 
commenter  asserts  that  the  current 
procedure  was  developed  during 
certification  and  is  the  basis  for  the 
airplane's  approval  for  flight  into  known 
icing.  Additionally,  the  commenters 


assert  that  the  in-service  safety  records 
for  more  than  40  years  indicate  that  the 
existing  procedures  are  appropriate  for 
these  airplanes.  The  commenters 
conclude  that  the  proposed  AFM 
revision  is  in  direct  opposition  to  the 
certification  findings. 

As  discussed  in  the  original  NPRM, 
the  FAA  acknowledges  that  early 
activation  of  the  "older"  pneumatic 
deicing  boots  may  create  the  hazard  of 
ice  bridging  on  the  "older"  systems.  The 
FAA  considers  that  "older"  boots  may 
be  susceptible  to  ice  bridging  because 
the  boots  operate  at  lower  pressure  and 
have  larger  diameter  tubes.  The  FAA 
concurs  that  requiring  the  activation  of 
the  boots  at  the  first  sign  of  icing  may 
actually  introduce  an  unsafe  condition 
on  those  airplanes. 

In  order  to  address  this  issue,  the  FAA 
is  taking  the  following  steps.  First,  to 
accommodate  certain  McDormell 
Douglas  Model  DC-3  and  DC— 4  series 
airplanes  that  may  be  equipped  with  the 
"older"  pneumatic  deicing  boot  system. 
the  FAA  is  issuing  this  supplemental 
Notice  of  Proposed  Rulemaking 
(NPRM).  This  supplemental  NPRM 
proposes  to  require  an  inspection  to 
determine  which  type  of  pneumatic 
deicing  boots  are  installed  on  the 
airplanes,  and  to  require  operation  of 
the  boots  at  the  first  sign  of  ice  accretion 
if  the  airplanes  have  been  retrofitted 
with  "modem"  boots.  Second,  for 
aircraft  with  "older"  pneumatic  boots 
installed,  the  FAA  will  continue  to 
investigate  other  solutions  to  the  unsafe 
condition  of  reduced  handling  qualities 
or  controllability  of  the  airplane  due  to 
ice  accumulations  on  the  protected 
surfaces.  The  FAA  may  consider  further 
rulemaking  if  it  is  determined  that  there 
is  an  existing  unsafe  condition  on  those 
airplanes  equipped  with  "older" 
pneumatic  deicing  boot  systems. 

Additionally,  the  FAA  is  issuing  a 
similar  supplemental  NPRM  to 
accommodate  certain  Gulfstream  Model 
G-159  series  airplanes  that  may  be 
equipped  with  "older"  pneumatic 
deicing  boot  systems. 

In  response  to  the  commenter's 
assertion  that  existing  procedures  are 
appropriate  for  these  airplanes,  the  FAA 
has  reviewed  the  icing-related  incident 
history  of  certain  airplanes,  and  has 
determined  that  icing  incidents  may 
have  occurred  because  pneumatic 
deicing  boots  were  not  activated  at  the 
first  .evidence  of  ice  accretion.  As  a 
result,  the  handling  qualities  or  the 
controllability  of  the  airplane  may  have 
been  reduced  due  to  the  accumulated 
ice.  In  the  previous  NPRM.  the  FAA  also 
discussed  an  accident  that  occurred  as 
a  result  of  the  failure  of  the  flight  crew 


to  activate  the  wing  and  tail  pneumatic 
deicing  hoots. 

Although  there  mav  have  been  no 
reported  cases  of  incidents  or  accidents 
on  a  specific  airplane  model,  the 
potential  still  exists  for  reduced 
controllability  of  all  airplanes  equipped 
with  pneumatic  deicing  boots  due  to 
adverse  aerodynamic  effects  of  ice 
adhering  to  the  airplane.  This 
supplemental  NPRM  addresses  that 
unsafe  condition. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunitv  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  166  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  the  average  labor  rate  of  S60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$19,920,  or  S120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034!  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator)' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 


Federal 


Register 


)4.  No.  222/Thursday.  November  18,  1999/Proposed  Rules 


h2995 


contacting  the  Rules  Docket  at  the 
Inratinn  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 

srifptw  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.\ulhoritv:  49  I'SC.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 

adding  the  following  new  airworthiness 
directive: 

M(  Uonnt'll  Doutjias:  Docket  99-NM-139- 
.•\D. 

Applicability:  Models  DC-3  and  DC-4 
series  airplanes  equipped  with  pneumatic 
deicing  boots,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  flightcrews  activate  the 
wing  and  tail  pneumatic  deicing  boots  at  the 
first  signs  of  ice  accumulation  on  the 
riirplane.  accomplish  the  following: 

Note  1:  For  the  purposes  of  this  AD.  the 
following  definitions  of  "older"  and 
"modern"  apply: 

"Modern"  pneumatic  boot  systems  may  be 
characterized  by  short  segmented,  small 
diameter  tubes,  which  are  operated  at 
relatively  high  pressures  [18-23  pounds  per 
square  inch  (psi)]  by  excess  bleed  air  that  is 
provided  by  turbine  engines.  "Older" 
pneumatic  boot  systems  may  be 
characterized  by  long,  uninterrupted,  large 
diameter  tubes,  which  were  operated  at  low 
pressures  by  engine  driven  pneumatic  pumps 
whose  pressure  varied  with  engine 
revolutions  per  minute  (rpm).  This  low 
pressure  coupled  with  long  and  large 
diameter  tubes  caused  early  de-ice  systems  to 
have  ver\'  lengthy  inflation  and  deflation 
cycles  and  dwell  times.  (Dwell  time  is  the 
period  of  time  that  the  boot  remains  fully 
expanded  following  the  completion  of  the 
inflation  cycle  until  the  beginning  of  the 
deflation  cycle.) 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  to 
determine  if  the  type  of  pneumatic  deicing 
boots  installed  is  either  "older"  or  "modern" 
boots. 

(1)  For  those  airplanes  equipped  with 
"older"  pneumatic  deicing  boots,  no  further 
action  is  required  by  this  AD. 

(2)  For  those  airplanes  equipped  with 
"modern"  pneumatic  deicing  boots,  within 
10  days  after  the  inspection  required  by 
paragraph  (a)  of  this  AD:  Revise  the 


Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
following  requirements  for  activation  of  the 
ice  protection  systems.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"•  Except  for  certain  phases  of  flight 
where  the  AFM  specifies  that  deicing  boots 
should  not  be  used  (e.g..  take-off  final 
approach,  and  landing],  compliance  with  the 
following  is  required. 

•  Wing  and  Tail  Leading  Edge  Pneumatic 
Deicing  Boot  System,  if  installed,  must  be 
activated: 

— At  the  first  sign  of  ice  formation  anywhere 
on  the  aircraft,  or  upon  annunciation  from 
an  ice  detector  system,  whichever  occurs 
first;  and 

— The  system  must  either  be  continued  to  be 
operated  in  the  automatic  cycling  mode,  if 
available;  or  the  system  must  be  manually 
cycled  as  needed  to  minimize  the  ice 
accretions  on  the  airframe. 

•  The  wing  and  tail  leading  edge 
pneumatic  deicing  boot  system  may  be 
deactivated  only  after  leaving  icing 
conditions  and  after  the  airplane  is 
determined  to  be  clear  of  ice." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office. 
Transport  Airplane  Directorate.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Operations  Inspector,  who  may  add 
comrhents  and  then  send  it  to  the  Manager. 
Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  10.  1999. 
lohn  |.  Mickey. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  99-30150  Filed  11-17-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-136-AD] 
RIN2120-AA64 

Airworthiness  Directives:  Cessna 
Model  500,  501,  550,  551.  and  560 
Series  Airplanes 

agency:  Fi'dcral  .Aviation 

Atimini^tiation.  DOT. 

action:  Proposed  rule;  withdrawal. 


SUMMARY:  This  action  witlidraws  a 
nuiiLL    :  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD),  applicable  to  certain 
Cessna  Model  500.  501.  550.  551,  and 
560  series  airplanes.  That  action  would 
have  required  revising  the  Airplane 
Flight  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  Since 
the  issuance  of  the  NPRM,  the  Federal 
Aviation  Administration  (FAA)  has 
received  new  data  that  indicates  the 
AFM  revision  is  unneccessary. 
Accordingly,  the  proposed  rule  is 
withdrawn. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Blacklock,  Aerospace  Engineer, 
Flight  Test  Branch,  ACE-117W,  FAA, 
Small  Airplane  Directorate,  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4166;  fax  (316) 
946-^407 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
add  a  new  airworthiness  directive  (AD), 
applicable  to  certain  Cessna  Models 
500,  501,  550,  551.  and  560  series 
airplanes,  was  published  in  the  Federal 
Register  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  July  16,  1999 
(64  FR  38374).  The  proposed  rule  would 
have  required  revising  the  Airplane 
Flight  Manual  (AFM)  to  include 
requirements  for  activation  of  the 
airframe  pneumatic  deicing  boots.  That 
NPRM  was  prompted  by  reports  of 
inflight  incidents  and  an  accident  that 
occurred  in  icing  conditions  where  the 
airframe  pneumatic  deicing  boots  were 
not  activated.  The  actions  specified  by 
that  NPRM  were  intended  to  ensure  that 
flightcrews  activate  the  pneumatic  wing 
and  tail  deicing  boots  at  the  first  signs 
of  ice  accumulation.  Such  ice 
accumulation,  if  not  corrected,  could 
result  in  reduced  controllability  of  the 
aircraft  due  to  adverse  aerodynamic 
effects  of  ice  adhering  to  the  airplane 
prior  to  the  first  deicing  cycle. 

Actions  That  Occurred  Since  the  NPRM 
Was  Issued 

Since  the  issuance  of  that  NPRM,  the 
manufacturer  of  Cessna  Model  500,  501, 
550,  551.  and  560  series  airplemes  has 
requested  that  the  NPRM  be  withdrawn. 
The  manufacturer  contends  that  these 
models  have  similar  handling 
characteristics  in  icing,  and  that,  based 
on  the  ser\'ice  history  and  data  provided 
to  the  FAA,  the  proposed  AFM  revision 
for  those  models  is  unnecessary.  The 
manufacturer  concludes  that  the  testing 
summarized  in  its  comment  provides 
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(evidence  that  the  current  procedures 
demonstrate  a  safe  method  to  operate 
the  airplane. 

The  FAA  concurs  that  the  notice  of 
proposed  rulemaking  for  Cessna  Model 
'i()().  301,  .tSO.  551.  and  560  series 
airplanes  should  be  withdrawn  based  on 
the  following  information.  The 
manufacturer  performed  a  complete 
evaluation  of  the  stall  and  handling 
characteristics  with  simulated  ice 
shapes  on  the  Model  550  (Bravo)  series 
airplanes.  Stall  speeds  and  warning 
margins  were  evaluated  with  a  V^-inch 
L^lazt'  ice  shape  and  with  a  23-minute 
system  failure  configuration.  This  V^- 
inch  ice  shape  simulated  the  ice  shape 
prior  to  deicing  boot  activation. 
Maneuver  margin  testing  consisted  of 
left  and  right  40-degree  bank  turns.  Stall 
characteristics  were  performed  with  a 
'  j-inch  rime  ice  shape  configuration. 
Stall  characteristic  testing  consisted  of 
wings  level  and  30-degree  bank  turns. 
At  the  conclusion  of  the  testing  it  was 
determined  that  the  airplane  had 
acceptable  stall  warning  margin  with  ice 
shapes  present.  The  manufacturer 
maintains  that  the  Model  500/501, 
Model  55055  1 .  and  Model  550  (Bravo) 
series  airplanes  all  use  a  common  wing 
airfoil  with  some  minor  differences  in 
span  and  wing  loading.  These  aircraft 
also  use  a  common  tail  configuration 
(airfoil,  span,  and  leading  edge  sweep). 

The  Model  5H()  (I'ltra)  series  airplanes 
underwent  an  extensive  ice  shape  stall 
mvestigation.  This  investigation 
consisted  of  stall  testing  of  the  baseline 
airplane  and  the  airplane  with  the  most 
adverse  simulated  inter-cvcle  ice 
shapes.  The  ice  shapes  consisted  of  V2- 
inch  shapes  on  the  surfaces  protected  by 
boots  and  3-inch  shapes  on  unprotected 
flight  surfaces.  The  stall  speeds 
determined  hv  this  testing  were 
incorporated  into  the  Safeflight  Angle  of 
Attack  computer  to  increase  the  stall 
warnmg  margin  during  flight  in  icing 
conditions  The  Model  560  series 
airplanes  angle  of  attack  computer  was 
also  updated  to  incorporate  a  normal 
mode  and  an  ice  mode  stall  warning 
system.  [The  changes  to  the  angle  of 
attack  computer  on  Model  560  and  560 
(Ultra)  series  airplanes  were  mandated 
by  an  airworthiness  directive.  Rules 
Docket  \fi   4H-.NIM-312-AD.1 
Additionalh  .  the  FAA  reviewed  the 
Type  Inspection  Report  (TIR)  for  Model 
550  (Bravo)  series  airplane  testing  and 
found  that  ice  shapes  were  placed  on 
both  the  protected  and  unprotected 
surfaces. 

Therefore,  the  FAA  concurs  that  the 
proposal  should  be  withdrawn.  The 
FAA  notes  that  the  extensive  testing  of 
Model  550  series  airplanes  and  the 
similarity  of  Model  500  series  airplanes 


demonstrated  that  these  airplanes  can 
safely  operate  if  the  procedures  for 
operation  of  the  deicing  boot  as 
specified  in  the  applicable  AFM  are 
followed.  The  FAA  also  notes  that 
testing  of  Model  560  series  airplanes 
revealed  problems  in  the  stall  warning 
margin  for  flight  in  icing  conditions  that 
were  addressed  by  previously  issued 
airworthiness  directives. 

FAA's  Conclusions 

Upon  further  consideration,  the  FAA 
has  determined  that,  in  light  of  the 
above  information,  it  is  unnecessary  to 
require  the  proposed  AFM  revision. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action. 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  under  Executive 
Order  12866,  the  Regulatory  Flexibility 
Act,  or  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
.safety,  Safetv, 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  99-NM-136-AD, 
published  in  the  Federal  Register  on 
July  16,  1999  (64  FR  38374).  is 
withdrawn. 

I.ssued  in  Renton,  Washington,  on 
November  10,  1999. 
|ohn  |.  Hickey, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Dot:.  99-.?0151  Filed  11-17-99;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  220 
RIN  3220-AB42 

Determining  Disability 

AGENCY:  Railroad  Retirement  Board, 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  its  disability  regulations  to 
discontinue  the  current  policy  of 
conducting  continuing  disability 


reviews  (CDR's)  for  medic:al  recovery  of 
disability  annuitants  in  medical 
improvement  not  expected  (MINE) 
cases.  The  Board  has  found  that  these 
reviews  have  not  been  cost  effective  and 
impose  an  unnecessary  burden  on  the 
annuitant. 

DATES:  Comments  should  be  submitted 
on  or  before  January  18.  2000, 
ADDRESSES:  Any  comments  should  be 
submitted  to  the  Secretarv  to  the  Board, 
Railroad  Retirement  Board.  844  North 
Rush  .Street.  Chicago,  Illinois  fiOGll. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  VV.  Sadler.  Senior  Attorney. 
(312)  751-4513,  TDD  (312)  751-4701. 
SUPPLEMENTARY  INFORMATION:  The  Board 
conducts  c;ontinuing  disability  reviews 
(CDRs)  to  determine  whether  or  not  a 
disability  annuitant  continues  to  meet 
the  disability  requirements  contained  in 
the  Railroad  Retirement  Act  and.  in 
some  cases,  the  Social  Securitv  Act. 
Payment  of  cash  benefits  based  on 
disability  ends  if  the  medical  or  other 
evidence  shows  that  the  annuitant  is  no 
Icjnger  disabled  under  the  standards  set 
out  in  the  Railroad  Retirement  Act  or, 
for  some  benefits,  the  Social  Security 
Act.  Section  220.186  of  the  regulations 
of  the  Board  provides  when  and  how 
often  the  Board  will  conduct  a  CDR. 
This  rulemaking  would  amend 
§  220.186(d)  to  discontinue  the  Board's 
current  policy  of  conducting  a  CDR  in 
cases  where  medical  improvement  is 
not  expected  (MINE).  The  current 
regulation  requires  a  review  no  less 
frequently  than  once  every  7  vears  but 
no  more  frequently  than  once  everv  5 
years  in  MINE  cases.  The  Board's  CDR 
of  MINE  cases  has  not  proved  cost 
effective.  For  fiscal  years  1995  through 
1997  the  Board  conducted  552  MINE 
exams:  however,  in  only  1  case  did  the 
evidence  merit  termination  of  the 
annuity.  Such  results,  in  the  Board's 
view,  do  not  justify  continuation  of  this 
program.  Consequently,  the  Board 
proposes  to  cease  routine  continuing 
disability  review  in  these  cases.  The 
cessation  will  be  of  routine  reviews 
only.  These  cases  will  still  be  reviewed 
for  continuing  eligibility:  if  the 
beneficiary  returns  to  work  and 
successfully  completes  a  trial  work 
period:  if  substantial  earnings  are  posted 
to  the  beneficiary's  earnings  record:  or 
if  information  is  received  either  from 
the  annuitant  or  a  reliable  source  that 
the  annuitant  has  recovered  or  returned 
to  work,  or  that  a  review  is  otherwise 
warranted. 

The  Board,  with  the  concurrence  c^f 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 


Federal  Register    \  (J    (.4.  Nn.   222 /Thur<(la\'.  N'nvpmbpr  18    IQqq /Prnpnspd  RhIp^; 


fi299"; 


Therefore,  no  regulatory  analysis  is 
required.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  220,186 

Disability  benefits.  Railroad 
employees;  Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  part  220  of 
title  20.  chapter  II.  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  220— DETERMINING  DISABILITY 

1.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

.Authority:  45  U.S.C.  231a:  45  U.S.C.  231f. 

§  220.1 86    When  and  how  often  the  Board 
will  conduct  a  continuing  disability  review. 

1   In  t:  220.186.  paragraph  il)jl2). 
rt'ir.iivc  the  phrase  "(medical 
impriivpment  possible  or  medical 
irii[innement  not  expected)",  and  in 
paragraph  (d),  remove  the  fourth 
sentence  which  reads:  "If  the 
annuitant's  disability  is  considered 
permanent,  the  Board  will  review  the 
annuitant's  continuing  eligibility  for 
ht-ncfits  no  less  frequently  than  once 
<n  ('r\  7  years  but  no  more  frequently 
than  once  every  5  years.",  and  add  in  its 
place  "If  no  medical  improvement  is 
expected  in  the  annuitant's 
unpairmentls).  the  Board  will  not 
routinelv  review  the  annuitant's 
continuing  eligibility." 

Dated:  November  10. 1999, 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Sf( Tftan  to  the  Board. 
IFR  Doc.  99-30161  Filed  11-17-99;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Parts  718.  722.  725.  726  and 
727 

RIN  1215-AA99 

Regulations  Implementing  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1996,  as  Amended:  Extension  of 
Comment  Period 

AGENCY:  Employemnt  Standards 
Administration,  Labor. 
ACTION:  Proposed  rule:  extension  of 
comment  period. 


SUMMARY:  This  document  extends  the 

period  for  filing  comments  regarding  the 
proposed  rule  to  amend  and  revise  the 
regulations  implementing  the  Black 
Lung  Benefits  A(  t    This  action  is  taken 


to  permit  additional  comment  from 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  January  6.  2000. 

ADDRESSES:  Send  written  comments  on 
the  proposed  rule  to  James  L.  DeMarce, 
Director,  Division  of  Coal  Mine 
Workers'  Compensation,  Room  C-3520, 
Frances  Perkins  Building,  200 
Constitution  Ave.,  NW,  Washington,  DC 
20210, 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  DeMarce,  i2U2j  219-6692. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  the  October  8.  1999, 
(64  PR  54965-55072).  the  Department  of 
Labor  published  a  proposed  rule 
intended  to  amend  and  revise  the 
regulations  implementing  the  Black 
Lung  Benefits  Act.  subchapter  IV  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969.  as  amended.  Interested 
persons  were  requested  to  submit 
comments  on  or  before  December  7. 
1999. 

The  Department  has  received  requests 
for  an  extension  of  the  comment  period. 
In  order  to  afford  interested  parties  an 
appropriate  period  in  which  to  submit 
comments,  the  Department  believes  that 
it  is  desirable  to  extend  the  comment 
period  for  30  days.  Therefore,  the 
comment  period  for  the  proposed  rule, 
amending  and  revising  20  CFR  parts 
718,  722.  725,  726  and  727.  is  extended 
for  all  interested  parties  through  Januar\' 
6.  2000.  On  November  5.  1999,  the 
Department  completed  its  mailing  of  the 
proposal  to  coal  mine  operators.  This 
extension  will  allow  each  potentially 
affected  coal  mine  operator  an 
appropriate  period  to  consider  and 
respond  to  the  proposed  rule. 

The  Department  has  also  received 
requests  that  it  hold  additional  hearings 
(in  the  black  lung  regulations.  In  1997, 
following  the  first  proposed  revision  of 
the  regulations,  in  addition  to  extending 
the  comment  period  for  150  days,  the 
Department  held  hearings  in 
Washington.  DC,  and  Charleston,  WV, 
The  Department  does  not  believe  that 
additional  hearings  are  necessary. 

Signed  at  Washington.  DC.  this  15th  day  of 

November.  lOflQ. 

Bernard  E.  Anderson. 

Assistant  Secretary  for  Employment 

Standards. 

[FR  Dor  Q9-.^m74  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Pan  26 

[REG- 10364 1.99; 
RIN  1545- AX08 

GST  Issues 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasur\'. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
application  of  the  effective  date  rules  of 
the  generation-skipping  transfer  (GST) 
tax  imposed  under  chapter  13  of  the 
Internal  Revenue  Code.  The  proposed 
regulations  provide  guidance  with 
respect  to  the  type  of  trust  modifications 
that  will  not  affect  the  exempt  status  of 
a  trust.  In  addition,  the  proposed 
regulations  clarify  the  application  of  the 
effective  date  rules  in  the  case  of 
property  transferred  pursuant  to  the 
exercise  of  a  general  power  of 
appointment.  The  proposed  regulations 
are  necessary'  to  provide  guidance  to 
taxpayers  so  that  they  may  properly 
determine  if  chapter  13  of  the  Code  is 
applicable  to  a  particular  trust. 
DATES:  Written  and  electronic  comments 
must  be  received  by  February'  16.  2000. 
Outlines  of  topics  to  be  discussed  at  the 
public  hearing  scheduled  for  March  15, 
2000  at  10:00.  must  be  received  by 
Februan,'  23.  2000. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-103841-99), 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station. 
Wa<.hington,  DC  20044.  Submissions 
may  also  be  hand  delivered  Monday 
through  Fridav  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:DOM:CORP:R 
(REG-103841-99).  Courier's  Desk. 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 

site  at  http://wwrw.irs.gov/tax regs/ 

reglist.html.  The  public  hearing  will  be 
held  in  room  2615,  Internal  Revenue 
Sen/ice  Building,  1111  Constitution 
Avenue,  N'W  .  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
James  F,  Hogan,  (202)  622-3090: 
concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the 
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ht>arin,i;,  Michael  L.  Slaiitihtcr.  (202) 
622-7180  (not  toll-fri't-  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  GST  tix  provisions  were  enacted 
as  part  of  the  Tax  Reform  Act  of  1986 
ITR.M,  Pub.  L.  99-514.  1986-3  (Vol.  1) 
C;  B   1,  634.  Under  section  1433(a)  of  the 
TR,-\,  the  GST  ta.x  generally  applies  to 
all  generation-skipping  transfers  made 
after  October  22.  1986,  the  date  the  TRA 
was  enacted. 

Section  1433(b)(2)  of  the  TRA 
exempts  transfers  from  certain  trusts 
from  the  GST  tax.  Hereinafter,  a  trust 
that  is  exempt  under  section  1433(b)(2) 
is  referred  to  as  an  "exempt  trust." 

First,  under  section  1433(b)(2)(A)  of 
the  TR.-\.  the  GST  tax  does  not  apply  to 
any  transfer  from  a  trust  that  was 
irrevocable  on  September  25.  1985,  to 
the  extent  the  transfer  is  not  made  out 
of  additions  to  the  trust  after  September 
25,  1985  (the  day  before  the  House  Ways 
and  Means  C^ommittee  began 
considering  the  bill  containing  the  GST 
provisions).  Under  §26. 2601-l(b)(l)(ii) 
nf  the  Cieneration-skipping  Transfer  Tax 
Regulations,  a  trust  created  on  or  before 
September  25.  1985,  is  considered 
irrevocablf  on  that  date  unless:  (1)  The 
settlor  retained  a  power  that  would 
cause  the  trust  to  be  included  in  the 
settlor's  gross  estate  for  federal  estate  tax 
purposes  by  reason  of  section  2038  of 
the  Code,  if  the  settlor  had  died  on 
September  25.  1985;  or  (2)  the  property 
held  in  the  trust  is  a  life  insurance 
policv  transferred  by  the  insured  and 
the  insured  possessed,  on  September  25. 
1985,  any  incident  of  ownership  that 
would  have  caused  the  value  of  the  trust 
to  be  included  in  the  insured's  gross 
estate  under  section  2042  of  the  Code  if 
the  insured  had  died  on  September  25, 
1985. 

Second,  under  section  1433(b)(2)(B)  of 
the  TRA.  as  amended  by  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988, 
the  GST  tax  does  not  apply  to  any 
generation-skipping  transfer  under  a 
will  or  revocable  trust  executed  before 
October  22.  1986,  if  the  decedent  died 
before  (anuarv  1,  1987. 

Third,  under  section  1433(b)(2)(C)  of 
the  TRA,  the  GST  tax  does  not  apply  to 
anv  generation-skipping  transfer  under  a 
trust  to  the  extent  such  trust  consists  of 
property  included  in  the  gross  estate  of 
a  decedent  or  reinvestments  thereof,  but 
nnly  if  the  decedent  was,  on  October  22. 
1486.  under  a  mental  disabilitv  to 
change  the  disposition  of  the  decedent's 
property  and  did  not  regain  competence 
to  dispose  of  the  property  before  death. 

Numerous  taxpayers  have  requested 
private  letter  rulings  regarding  the  effect 
that  a  proposed  modification  or 


construction  will  have  on  an  exempt 
trust  for  GST  tax  purposes.  In  rulings  in 
this  area,  the  IRS  has  held  that  a 
modification  will  not  cause  the  trust  to 
lose  its  exempt  status  if  the  modification 
does  not  result  in  any  change  in  the 
quality,  value,  or  timing  of  anv 
beneficial  interest  under  the  trust. 
Although  the  statute  does  not 
specifically  address  modifications  to 
trusts  that  are  exempt  under  section 
1433(h)(2)  of  the  TRA.  Treasury  and  the 
IRS  believe  that  a  trust  that  is  modified 
such  that  none  of  the  beneficial  interests 
change  can  be  viewed  as  the  same  trust 
that  was  in  existence  on  September  25, 
1985. 

The  majority  of  the  ruling  requests 
received  by  the  Service  concern 
proposed  modifications  intended  to 
enable  the  trust  to  adapt  to  changed 
circumstances  or  to  enable  the  trustee  to 
administer  the  trust  properly.  These 
proposed  modifications  often  are  not 
inconsistent  with  the  purpose  of  the 
TRA  effective  date  provisions. 
Accordingly,  as  discussed  below,  these 
proposed  regulations  adopt  a  more 
liberal  standard  with  respect  to  changes 
that  may  be  made  to  the  trust  without 
the  loss  of  exempt  status.  Treasury  and 
the  IRS  intend  that  the  regulations, 
when  finalized,  provide  sufficient 
guidance  concerning  modifications  that 
the  need  for  private  letter  rulings  will  be 
greatly  diminished.  Comments  are 
requested  regarding  whether  the 
proposed  regulations  will  achieve  this 
result. 

In  addition,  the  proposed  regulations 
clarify  the  application  of  the  effective 
date  provisions  when  the  exercise  or 
lapse  of  a  general  power  of  appointment 
over  an  otherwise  grandfathered  trust 
results  in  property  passing  to  a  skip 
person. 

Explanation  of  Provisions 

1.  Modifications  to  Trusts 

The  proposed  regulations  provide 
guidance  regarding  the  types  of 
modifications,  constructions,  and 
settlements  of  controversies  that  will 
not  cause  a  trust  to  lose  its  exempt 
status.  However,  the  rules  contained  in 
these  proposed  regulations  apply  onlv 
for  GST  tax  purposes.  Thus,  the  rules  do 
not  apply  in  determining,  for  example, 
whether  a  modification  will  result  in  a 
gift  for  gift  tax  purposes,  or  may  cause 
inclusion  of  the  trust  assets  in  the  gross 
estate,  or  may  result  in  the  realization  of 
gain  for  purposes  of  section  1001  of  the 
Code. 

Under  the  proposed  regulations,  a 
court  order  in  a  construction  proceeding 
that  resolves  an  ambiguity  in  the  terms 
of  a  trust  instrument  will  not  cause  the 


trust  to  lose  its  exempt  status.  The 
judicial  action,  however,  must  involve  a 
bona  fide  issue  and  the  court's  decision 
must  be  consistent  with  applicable  state 
law  that  would  be  applied  bv  the 
highest  court  of  the  state.  Commissioner 
V.  Estate  of  Bosch.  387  U.S.  456  (1967). 
Construction  proceedings  determine  a 
settlor's  intent  as  of  the  date  the 
instrument  became  effective,  and  thus,  a 
court  order  construing  an  instrument 
that  satisfies  these  requirements  does 
not  alter  or  modifv'  the  terms  of  the 
instrument 

Similarly,  under  the  proposed 
regulations,  a  court-approved  settlement 
of  a  bona  fide  controversy  relating  to  the 
administration  of  a  trust  or  the 
construction  of  terms  of  the  governing 
instrument  of  a  tru&t  will  not  cause  a 
trust  to  lose  its  exempt  status.  This  will 
be  the  case,  however,  onlv  if  the 
settlement  is  the  product  of  arm's  length 
negotiations,  and  the  settlement  is 
within  the  range  of  reasonable  outcomes 
under  the  governing  instrument  and 
applicable  state  law  addressing  the 
issues  resolved  by  the  settlement.  See 
Ahmanson  Foundation  v.  United  States, 
674  F.2d  761  (9th  Cir.  1981);  Estate  of 
Suzuki  v.  Commissioner.  T.C.  Memo, 
1991-624.  For  example,  A  and  B  are  the 
sole  remainder  beneficiaries  of  a  trust 
established  by  their  parent.  They 
disagree  as  to  the  portion  of  the 
remainder  each  is  entitled  to  under  the 
terms  of  the  trust  when  the  trust 
terminates.  A  settlement  dividing  the 
corpus  equally  among  A.  B.  and  C  B's 
child  and  the  grandchild  of  the  parent 
who  established  the  trust,  would  not  be 
considered  within  the  range  of 
reasonable  outcomes  because  Cis  not  a 
potential  remainderman  under  any 
construction  of  the  trust  agreement. 

The  proposed  regulations  also  address 
the  situation  in  which  a  trustee 
distributes  trust  principal  to  a  new  trust 
for  the  benefit  of  succeeding 
generations.  In  some  cases,  the 
governing  instrument  grants  the  trustee 
broad  discretionary  powers  to  distribute 
principal  to  or  for  the  benefit  of  the  trust 
beneficiaries,  outright  or  in  trust.  Under 
these  circumstances,  distributions  bv 
the  trustee  to  trusts  for  the  benefit  of 
trust  beneficiaries  will  not  cause  the 
original  trust  or  the  new  trusts  to  lose 
exempt  status  provided  the  vesting  of 
trust  principal  is  not  postponed  beyond 
the  perpetuities  period  applicable  to  the 
original  trust. 

Finally,  under  the  proposed 
regulations,  a  trust  may  be  modified  and 
remain  exempt  for  GST  purposes.  The 
modification,  however,  must  not  shift  a 
beneficial  interest  in  the  trust  to  any 
beneficiary  who  occupies  a  lower 
generation  (as  defined  in  section  2651) 
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than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the 
modification  and  must  not  extend  the 
time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  the  period 
provided  for  in  the  original  trust. 

2  Exprcise  of  a  General  Power  of 
Appointment  After  September  25,  1985 

In  Simpson  v.  United  States.  183  F.3d 
812  (ath  Cir.  1999).  the  decedent 
exercised  a  testamentary  general  power 
of  appointment  granted  under  a  marital 
trust  that  was  created  in  1966.  Pursuant 
to  the  decedent's  exercise  of  the  general 
power  of  cppcintmcnt,  the  property 
passed  to  her  grandchildren  who  were 
skip  persons  under  section  2612.  The 
court  concluded  that  the  transfer  to  the 
grandchildren  was  exempt  from  the  GST 
tax  under  section  1433(b)(2)(A)  of  the 
TRA,  because  the  transfer  was  "under  a 
trust"  that  was  irrevocable  on 
September  2r>.  1985. 

The  facts  in  Simpson  are  similar  to 
those  presented  in  Peterson  Marital 
Trust  v   Commissioner.  78  F.3d  795 
(2nd  Cir.  1996).  In  Peterson,  the 
decedent  had  a  testamentary  general 
power  to  appoint  property  in  a  pre- 
September  25,  1985  marital  trust  created 
under  her  husband's  will.  Rather  than 
appointing  the  property  outright,  the 
taxpayer  allowed  the  power  to  lapse  and 
the  propertv  passed  to  her  husband's 
grandchildren,  who  were  skip  persons 
under  section  2612,  The  court 
concluded  that  the  transfer  was  subject 
to  the  GST  tax.  The  court  noted  that  the 
effective  date  provisions  in  section 
1433(b){2!  of  the  TRA  were  "designed 
*    *    *  to  protect  those  taxpayers  who, 
on  the  basis  of  pre-existing  rules,  made 
arrangements  from  which  they  could 
not  reasonably  escape  and  which,  in 
re!trospect,  had  become  singularly 
undesirable."  Peterson  Marital  Trust,  at 
801  (footnote  omitted).  The  court 
concluded  that  there  was  no  basis  to 
applv  the  protection  provided  in  section 
1433(b)(2)  to  the  marital  trust  because 
the  arrangement  could  ha\'e  been 
changed  to  avoid  the  GST  tax  through 
the  exercise  of  the  decedent's  general 
power  of  appointment. 

Treasury  and  the  IRS  believe  that 
there  is  no  substantive  difference 
between  the  situation  in  Simpson  where 
propertv  passed  pursuant  to  the  exercise 
of  a  general  power  of  appointment  and 
the  situation  in  Peterson  Marital  Trust 
where  property  passed  pursuant  to  a 
lapse  of  a  general  power  of 
appointment.  An  individual  who  has  a 
general  power  of  appointment  has  the 
equivalent  (jf  outright  ownership  in  the 
propertv.  Estate  ai  Kruz  \ . 
Commissioner.  101  T.C.  44,  50-51,  59- 
60  (1993)  The  value  of  the  property 


subject  tn  thi'  general  power  is 
includible  in  the  powerholder's  gross 
estate  at  death  under  section  2041(a).  In 
either  case,  the  powerholder  can  avoid 
the  consequences  of  the  GST  tax  by 
appointing  the  property  to  nonskip 
persons.  Therefore,  as  the  court  noted  in 
Peterson  Marital  Trust,  there  is  no  basis 
for  exempting  such  dispositions  from 
the  GST  tax  under  the  TRA  effective 
date  provisions. 

Accordingly,  the  proposed  regulations 
clarify  that  the  transfer  of  property 
pursuant  to  the  exercise,  release,  or 
lapse  of  a  general  power  of  appointment 
created  in  a  pre-September  25,  1985 
trust  is  not  a  transfer  under  the  trust,  but 
rather  is  a  transfer  by  the  powerholder 
occurring  when  the  exercise,  release,  or 
lapse  of  the  power  becomes  effective,  for 
piu-poses  of  section  1433(b)(2)(A)  of  the 
TRA 

Special  Analysis 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
I  .S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S,C, 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
thf  Internal  Revenue  Code,  the 
regulations  will  be  submitted  to  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timelv  (in  the  manner 
described  in  ADDRESSES)  to  the  IRS. 
Treasury  and  the  IR.s  specifically 
request  comments  on  the  clarity  of  the 
proposed  regulations  and  how  they  can 
be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  March  15.  2000  at  10:00  a.m.  in  room 
2615.  Internal  Revenue  Building,  1111 
Constitution  .Avenue,  NW,  Washington, 
DC  Due  to  building  security 
procedures,  visitors  must  enter  at  the 
10th  Street  entrance,  located  between 
(^institution  and  Pennsylvania 
Avenues.  NW.  In  addition,  all  visitors 
must  present  photo  identification  to 


enter  the  building.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  immediate 
entrance  area  more  than  15  minutes 
before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
pie.-iinLne 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  comments  by  February  16, 
2000,  and  submit  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  February  23, 
2000.  A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments.  An  agenda  showing  the 
scheduling  of  the  speakers  will  be 
prepared  after  the  deadline  for  receiving 
outlines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information  — 

The  principal  author  of  these 
proposed  regulations  is  James  F.  Hogan, 
Office  of  the  Chief  Counsel,  IRS.  Other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subtects  in  26  CFR  Part  26 

Estate  taxes.  Reporting  and 
rpcordkpepins  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  26  is 
proposed  to  be  amended  as  follows: 

PART  26— GENERATION-SKIPPING 
TRANSFER  TAX  REGULATIONS 
UNDER  THE  TAX  REFORM  ACT  OF 
1986 

Paragraph  1.  The  authority  citation 
for  part  26  continues  to  read  in  part  as 
follows: 

,\uthority:  26  U.S.C.  7805  *   *   * 

Paragraph  2.  In  §26.2600-1  the  Table 
is  amended  under  §  26.2601-1  by 
revising  the  entry  for  paragraphs  (b)  and 
(b)(4)  and  adding  an  entry  for  paragraph 
(b)(5)  to  read  as  follows: 

§  26.2600-1 .    Table  of  contents. 

§26,2601-1      Effective  dates 

(b)  Exceptions. 
***** 

(4)  Retention  of  trust's  exempt  status  in  the 
case  of  modifications,  etc. 

(5)  Exceptions  to  additions  rule. 
Paragraph  3.  Section  26.2601-1  is 

amended  as  follows: 
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1   Adding  four  sentences  to  the  end  of 
paragranh  (b)(]){i). 

2.  RtHU'signating  paragraph  (b)(4)  as 
paragraph  (b)(5). 

3.  Adding  a  new  paragraph  (b)(4). 

4  Paragraph  (c)  is  amended  by  adding 
a  new  sfntf'nne  to  the  end  of  the 
paragraph. 

Tho  additions  read  as  follows: 

§26.2601-1     Effective  Dates. 

•  k  «  •  < 

(b)  *   *    • 

(D*  *   * 

(i)  *    *    *  Further,  the  rule  in  the  first 
jientence  of  this  paragraph  (b)(l)(i)  does 
not  apply  to  a  transfer  of  property 
pursuant  to  the  exercise,  release,  or 
lapse  of  a  general  power  of  appointment 
that  is  treated  as  a  ta.xable  transfer  under 
chapter  11  or  (  hapter  12  The  transfer  is 
made  by  the  person  holding  the  power 
at  the  time  the  exercise,  release,  or  lapse 
of  the  power  becomes  effective,  and  is 
not  considered  a  transfer  under  a  trust 
that  was  irrevocable  on  September  25, 
1985.  S>p  <?  26.2B01-l(b)(l)(v)(B) 
regarding  the  treatment  of  the  release, 
exercise,  or  lapse  of  a  power  of 
appointment  that  will  result  in  a 
constructive  addition  to  a  trust.  See 
>>)  26.2652-l(a)  for  the  definition  of  a 
transferor. 
•         •         •         *         * 

(4)  Retention  of  trust's  exempt  status 
in  the  case  of  modifications,  etc.  (i)  In 
general  This  paragraph  provides  rules 
for  determining  when  a  modification, 
judicial  construction,  settlement 
agreement,  or  trustee  action  with  respect 
to  a  trust  that  is  exempt  from  the 
generation-skipping  transfer  tax  under 
paragraphs  (b)(1),  (b)(2),  or  (b)(3)  of  this 
section  (hereinafter  referred  to  as  an 
exempt  trust)  will  not  cause  the  trust  to 
lose  its  exempt  status  The  rules 
contained  in  this  paragraph  (b)(4)  are 
applicable  only  for  purposes  of 
determining  whether  an  exempt  trust 
retains  its  exempt  status  for  generation- 
skipping  transfer  tax  purposes.  The 
rules  do  not  apply  in  determining,  for 
example,  whether  the  transaction  results 
in  a  gift  subject  to  gift  tax.  or  may  cause 
the  trust  to  be  included  in  the  gross 
estate  of  a  beni'ficiary,  or  may  result  in 
the  realization  of  capital  gain  for 
purposes  of  section  1001  of  the  Code. 

i,-\)  Trusffp's  discretionan'  powers. 
The  distribution  of  trust  principal  from 
iin  exempt  trust  to  a  new  trust  will  not 
cause  the  new  trust  to  be  subject  to  the 
provisions  of  chapter  13,  if — 

( I  ]  The  terms  oi  the  governing 
instrument  of  the  exempt  trust  authorize 
the  trustee  to  make  distributions  to  the 
new  trust  vvithout.the  consent  or 
approval  of  anv  beneficiary  or  court, 
and 


[2]  The  terms  of  the  governing 
instrument  of  the  new  trust  do  not 
extend  the  time  for  vesting  of  any 
beneficial  interest  in  the  trust  in  a 
manner  that  may  postpone  or  suspend 
the  vesting,  absolute  ownership,  or 
power  of  alienation  of  an  interest  in 
property  for  a  period,  measured  from 
the  date  of  creation  of  the  original  trust. 
extending  beyond  any  life  in  being  at 
the  date  of  creation  of  the  original  trust 
plus  a  period  of  21  years,  plus  if 
necessary,  a  reasonable  period  of 
gestation.  For  purposes  of  this 
paragraph  (b)(4)(i)(A),  the  exercise  of  a 
trustee's  distributive  power  that  validly 
postpones  or  suspends  the  vesting. 
absolute  ownership,  or  power  of 
alienation  of  an  interest  in  property  for 
a  term  of  years  that  will  not  exceed  90 
years  (measiu-ed  from  the  date  of 
creation  of  the  original  trust)  will  not  be 
considered  an  exercise  that  postpones  or 
suspends  vesting,  absolute  ownership, 
or  the  power  of  alienation  beyond  the 
perpetuities  period.  If  a  trustee's 
distributive  power  is  exercised  by 
creating  another  power,  it  is  deemed  to 
be  exercised  to  whatever  extent  the 
second  power  may  be  exercised. 

(B)  Settlement.  A  court-approved 
settlement  of  a  bona  fide  controversy 
regarding  the  administration  of  the  trust 
or  the  construction  of  terms  of  the 
governing  instrument  will  not  cause  an 
exempt  trust  to  be  subject  to  the 
provisions  of  chapter  13,  if — 

(1)  The  settlement  is  the  product  of 
arm's  length  negotiations,  and 

(2)  The  settlement  is  within  the  range 
of  reasonable  outcomes  under  the 
governing  instrument  and  applicable 
state  law  addressing  the  issues  resolved 
by  the  settlement. 

(C)  Judicial  construction  A  judicial 
construction  of  a  governing  instrument 
to  resolve  an  ambiguity  in  the  terms  of 
the  instrument  or  to  correct  a  scrivener's 
error  will  not  cause  an  exempt  trust  to 
be  subject  to  the  provisions  of  chapter 
13,  if— 

[1]  The  judicial  action  involves  a  bona 
fide  issue,  and 

(2)  The  construction  is  consistent 
with  applicable  state  law  that  would  be 
applied  by  the  highest  court  of  the  state. 

(D)  Other  changes.  A  modification  of 
the  governing  instrument  of  an  exempt 
trust  (including  a  trustee  distribution. 
settlenient,  or  construction  that  does  not 
satisfy  paragraphs  (b)(4)(i)(A).  (B).  or  (C) 
of  this  subsection)  by  judicial 
reformation,  or  nonjudicial  reformation 
that  is  valid  under  applicable  state  law, 
will  not  cause  an  exempt  trust  to  be 
subject  to  the  provisions  of  chapter  13, 
but  only  if — 

(1)  The  modification  does  not  shift  a 
beneficial  interest  in  the  trust  to  any 


beneficiary  who  occupies  a  lower 
generation  (as  defined  in  section  2651) 
than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the 
modification,  and 

(2)  The  modification  does  not  extend 
the  time  for  vesting  of  any  beneficial 
interest  in  the  trust  bevond  the  period 
provided  for  in  the  original  trust. 

(E)  E.xamples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b)(4).  In  each  example, 
assume  that  the  trust  established  in 
1980  was  irrevocable  for  purposes  of 
§26.2601-l(bKl)(ii)  and  that  there  have 
been  no  additions  to  any  trust  after 
.September  25.  1985. 

Example  1 .  Trustee's  power  to  distribute 
principal  authorized  under  trust  instrument. 
In  1980.  Grantor  established  an  irrevocable 
trust  (Trust)  for  the  benefit  of  Grantor's  child. 
A.  /I's  spouse,  and  ,4's  issue.  At  the  time 
Trust  was  established.  A  had  two  children.  B 
and  C.  A  corporate  fiduciary  was  designated 
as  trustee.  Under  the  terms  of  Trust,  the 
trustee  has  the  discretion  to  distribute  all  or 
part  of  the  trust  income  to  one  or  more  of  the 
group  consisting  of  A.  A's  spouse  or  A's 
issue.  The  trustee  is  also  authorized  to 
distribute  all  or  part  of  the  trust  principal  to 
one  or  more  trusts  for  the  benefit  of  A.  A's 
spouse,  or  /4's  issue  under  terms  specified  by 
the  trustee  in  the  trustee's  discretion.  Any 
trust  established  under  Trust,  however,  must 
terminate  21  years  after  the  death  of  the  last 
child  of  A  to  die  who  was  alive  at  the  time 
Trust  was  executed.  Trust  will  terminate  on 
the  death  of  .4.  at  which  time  the  remaining 
principal  will  be  distributed  to  A's  issue,  per 
stirpes.  In  2000.  the  trustee  distributed  part 
of  Trust's  principal  to  a  new  trust  for  the 
benefit  of  fland  Cand  their  issue.  The  new 
trust  will  terminate  21  years  after  the  death 
of  the  survivor  of  B  and  C.  at  which  time  the 
trust  principal  will  be  distributed  to  the  issue 
of  B  and  C.  per  stirpes.  The  terms  of  the 
governing  instrument  of  Trust  authorize  the 
trustee  to  make  the  distribution  to  a  new  trust 
without  the  consent  or  approval  of  any 
benefician,'  or  court.  In  addition,  the  terms  of 
the  governing  instrument  of  the  new  trust  do 
not  extend  the  time  for  vesting  of  anv 
beneficial  interest  in  a  manner  that  mas 
postpone  or  suspend  the  vesting,  absolute 
ownership  or  power  of  alienation  of  an 
interest  in  property  for  a  period,  measured 
from  the  date  of  creation  of  Trust,  extending 
beyond  any  life  in  being  at  the  date  of 
creation  of  Trust  plus  a  period  of  21  years, 
plus  if  necessary,  a  reasonable  period  of 
gestation.  Accordingly,  neither  Trust  nor  the 
new  trust  will  be  subject  to  the  provisions  of 
chapter  13  of  the  Code. 

Example  2.  Trustee's  power  to  distribute 
principal  pursuant  to  state  statute.  In  1980. 
Grantor  established  an  irrevocable  trust 
(Trust)  for  the  benefit  of  Grantor's  child.  ,4. 
.4's  spouse,  and  A's  issue.  At  the  time  Trust 
was  established.  A  had  two  children.  B  and 
C.  A  corporate  fiduciary  was  designated  as 
trustee.  Under  the  terms  of  Trust,  the  trustee 
has  the  discretion  to  distribute  all  or  part  of 
the  trust  income  or  principal  to  one  or  more 
of  the  group  consisting  of  A.  A's  spouse  or 
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A's  issue.  Trust  will  terminate  on  the  death 
of -4.  at  which  time  the  trust  principal  will 
be  distributed  to  A's  issue,  per  stirpes.  Under 
a  state  statute  applicable  to  Trust,  a  trustee 
who  has  the  absolute  discretion  under  the 
terms  of  a  testamentary  instrument  or 
irrevocable  inter  vivos  trust  agreement  to 
invade  the  principal  of  a  trust  for  the  benefit 
of  the  income  beneficiaries  of  the  trust,  may 
exercise  the  discretion  by  appointing  so 
much  or  all  of  the  principal  of  the  trust  in 
favor  of  a  trustee  of  a  trust  under  an 
instrument  other  than  that  under  which  the 
power  to  invade  is  created,  or  uriHer  the  same 
instrument.  The  trustee  may  take  the  action 
either  with  consent  of  all  the  persons 
interested  in  the  trust  but  without  prior  court 
approval,  or  with  court  approval,  upon  notice 
to  all  of  the  parties.  The  exercise  of  the 
discretion,  however,  must  not  reduce  any 
fixed  income  interest  of  any  income 
beneficiary  of  the  trust  and  must  be  in  favor 
of  the  beneficiaries  of  the  trust.  In  2000,  the 
trustee  distributes  one-half  of  Trust's 
principal  to  a  new  trust  that  provides  for  the 
payment  of  trust  income  to  A  for  life  and 
further  provides  that,  at  ,4's  death,  one-half 
of  the  trust  remainder  will  pass  to  B  or  B's 
issue  and  one-half  of  the  trust  will  pass  to  C 
or  Cs  issue.  Because  the  state  statute  requires 
the  consent  of  all  of  the  parties,  the 
transaction  constitutes  a  modification  of 
Trust.  However,  because  the  modification 
does  not  shift  any  beneficial  interest  in  Trust 
to  a  beneficiary  or  beneficiaries  who  occupy 
a  lower  generation  than  the  person  or  persons 
who  held  the  beneficial  interest  prior  to  the 
modification,  neither  Trust  nor  the  new  trust 
will  be  subject  to  the  provisions  of  chapter 
1 3  of  the  Code. 

Example  3.  Construction  of  an  ambiguous 
term  in  the  instrument.  In  1980.  Grantor 
established  an  irrevocable  trust  for  the 
benefit  of  Grantor's  children.  A  and  B,  and 
their  issue.  The  trust  is  to  terminate  on  the 
death  of  the  last  to  die  of  A  and  B.  at  which 
time  the  principal  is  to  be  distributed  to  their 
issue.  However,  the  provision  governing  the 
termination  of  the  trust  is  ambiguous 
regarding  whether  the  trust  principal  is  to  be 
distributed  per  stirpes,  only  to  the  children 
of  A  and  B,  or  per  capita  among  the  children, 
grandchildren,  and  more  remote  issue  of  A 
and  B.  The  trustee  files  a  construction  suit 
with  the  appropriate  local  court  to  resolve 
the  ambiguity.  The  court  issues  an  order 
construing  the  instrument  to  provide  for  per 
capita  distributions  to  the  children, 
grandchildren,  and  more  remote  issue  oi  A 
and  B  living  at  the  time  the  trust  terminates. 
The  court's  construction  is  consistent  with 
applit  able  state  law  as  it  would  be 
interpreted  by  the  highest  court  of  the  state 
And  resolves  a  bona  fide  controversy 
regarding  the  proper  interpretation  of  the 
instrument.  Therefore,  the  trust  will  not  be 
subject  to  the  provisions  of  chapter  13  of  the 
Code. 

Example  4.  Change  in  trust  situs.  In  1980, 
Grantor,  who  was  domiciled  in  State  X, 
executed  an  irrevocable  trust  for  the  benefit 
of  Grantor's  issue,  naming  a  State  A'  bank  as 
trustee.  L'nder  the  terms  of  the  trust,  the  trust 
is  to  terminate,  in  all  events,  no  later  than  21 
years  after  the  death  of  the  last  to  die  of 
certain  designated  individuals  living  at  the 


time  the  trust  was  executed.  The  provisions 
of  the  trust  do  not  specify  that  any  particular 
state  law  is  to  govern  the  administration  and 
construction  of  the  trust.  In  State  A',  the 
common  law  rule  against  perpetuities  applies 
to  trusts.  In  2000,  a  State  V'bank  is  named 
as  sole  trustee.  The  effect  of  changing  trustees 
is  that  the  situs  of  the  trust  changes  to  State 
Y,  and  the  laws  of  State  y  govern  the 
administration  and  construction  of  the  trust. 
State  Y  law  contains  no  rule  against 
perpetuities.  In  this  case,  however,  in  view 
of  the  terms  of  the  trust,  the  trust  will 
terminate  at  the  same  time  before  and  after 
the  change  in  situs.  Accordingly,  the  change 
in  situs  does  not  shift  any  beneficial  interest 
in  the  trust  to  a  beneficiary  who  occupies  a 
lower  generation  (as  defined  in  section  2651) 
than  the  person  or  persons  who  held  the 
beneficial  interest  prior  to  the  transfer. 
Furthermore,  the  change  in  situs  does  not 
extend  the  time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  that  provided  for 
in  the  original  trust.  Therefore,  the  trust  will 
not  be  subject  to  the  provisions  of  chapter  13 
of  the  Code.  If,  in  this  example,  as  a  result 
of  the  change  in  situs.  State  Y  law  governed 
such  that  the  time  for  vesting  was  extended 
beyond  the  period  prescribed  under  the 
terms  of  the  original  trust  instrument,  the 
trust  would  not  retain  exempt  status. 

Example  5.  Division  of  a  trust.  In  1980, 
Grantor  established  an  irrevocable  trust  for 
the  benefit  of  his  two  children,  A  and  B.  and 
their  issue.  Under  the  terms  of  the  trust,  the 
trustee  has  the  discretion  to  distribute 
income  and  principal  to  A.  B.  and  their  issue 
in  such  amounts  as  the  trustee  deems 
appropriate.  On  the  death  of  the  last  to  die 
oi  A  and  B.  the  trust  principal  is  to  be 
distributed  to  the  living  issue  of  A  and  B.  per 
stirpes.  In  2000,  the  appropriate  local  court 
approved  the  division  of  the  trust  into  two 
equal  trusts,  one  for  the  benefit  of  A  and  A's 
issue  and  one  for  the-benefit  of  B  and  B's 
issue.  The  trust  for  A  and  i4's  issue  provides 
that  the  trustee  has  the  discretion  to 
distribute  trust  income  and  principal  to  A 
and  A's  issue  in  such  amounts  as  the  trustee 
deems  appropriate.  On  A's  death,  the  trust 
principal  is  to  be  distributed  equally  to  A's 
issue,  per  stirpes.  The  trust  for  B  and  B's 
issue  is  identical  (except  for  the 
beneficiaries),  and  terminates  at  B's  death  at 
which  time  the  trust  principal  is  to  be 
distributed  equally  to  B's  issue,  per  stirpes. 
The  division  of  the  trust  into  two  trusts  does 
not  shift  any  beneficial  interest  in  the  trust 
to  a  beneficiary-  who  occupies  a  lower 
generation  (as  defined  in  section  26.'il)  than 
the  person  or  persons  who  held  the  beneficial 
interest  prior  to  the  division.  In  addition,  the 
division  does  not  extend  the  time  for  vesting 
of  any  beneficial  interest  in  the  trust  beyond 
the  period  provided  for  in  the  original  trust. 
Therefore,  the  two  partitioned  trusts  resulting 
from  the  division  will  not  be  subject  to  the 
provisions  of  chapter  13  of  the  Code. 

Example  6.  Merger  of  two  trusts.  In  1980, 
Grantor  established  an  irrevocable  trust  for 
Grantor's  child  and  the  child's  issue.  In  1983. 
Grantor's  spouse  also  established  a  separate 
irrevocable  trust  for  the  benefit  of  the  same 
child  and  issue.  The  terms  of  the  spouse's 
trust  and  Grantor's  trust  are  identical.  In 
2000,  the  appropriate  local  court  approved 


the  merger  of  the  two  trusts  into  one  trust  to 
save  administrative  costs  and  enhance  the 
management  of  the  investments.  The  merger 
of  the  two  trusts  does  not  shift  any  beneficial 
interest  in  the  trust  to  a  beneficiary  who 
occupies  a  lower  generation  (as  defined  in 
section  2651)  than  the  person  or  persons  who 
held  the  beneficial  interest  prior  to  the 
merger.  In  addition,  the  merger  does  not 
extend  the  time  for  vesting  of  any  beneficial 
interest  in  the  trust  beyond  the  period 
provided  for  in  the  original  trust.  Therefore, 
the  trust  that  resulted  from  the  merger  will 
no;  be  subject  to  the  provisions  of  chapter  13 
of  the  Code. 

Example  7.  Modification  that  does  not  shift 
an  interest  to  a  lower  generation.  In  1980, 
Grantor  established  an  irrevocable  trust  for 
the  benefit  of  Grantor's  grandchildren,  A.  B, 
and  C.  The  trust  provides  that  income  is  to 
be  paid  to  A.  B,  and  C  in  equal  shares  for 
life.  The  trust  further  provides  that,  upon  the 
death  of  the  first  grandchild  to  die.  one-third 
of  the  principal  is  to  be  distributed  to  that 
grandchild's  issue,  per  stirpes.  Upon  the 
death  of  the  second  grandchild  to  die,  one- 
half  of  the  remaining  trust  principal  is  to  be 
distributed  to  that  grandchild's  issue,  per 
stirpes,  and  upon  the  death  of  the  last 
grandchild  to  die,  the  remaining  principal  is 
to  be  distributed  to  that  grandchild's  issue, 
per  stirpes.  In  2000.  A  became  disabled. 
Subsequently,  the  trustee,  with  the  consent  of 
B  and  C,  petitioned  the  appropriate  local 
court  and  the  court  approved  a  modification 
of  the  trust  that  increased  A's  share  of  trust 
income.  The  modification  does  not  shift  a 
portion  of  the  income  interest  to  a  beneficiary 
who  occupies  a  generation  lower  than  the 
generation  occupied  by  A,  B  and  C  and  does 
not  extend  the  time  for  vesting  of  any 
beneficial  interest  in  the  trust  beyond  the 
period  provided  for  in  the  original  trust. 
Accordingly,  the  trust  as  modified  will  not  be 
subject  to  the  provisions  of  chapter  13  of  the 
Code.  However,  the  modification  increasing 
A's  share  of  trust  income  is  a  transfer  by  B 
and  C  to  /  for  federal  gift  tax  purposes. 

(11)  Effective  date.  The  rules  In  this 
paragraph  {b)(4)  are  effective  as  of 
[INSERT  THE  D.AiTE  OF  PUBLICATION 
IN  THE  Federal  Register  AS  A  FINAL 
REGULATION]. 
***** 

(c)  *  *  *  The  last  four  sentences  in 
paragraph  (b)(l)(l)  of  this  section  are 
effective  as  of  November  18,  1999. 
Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
[PR  Doc.  99-29920  Filed  11-17-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[FRL-6477-5] 

Rescinding  Findings  That  the  1-Hour 
Ozone  Standard  No  Longer  Applies  in 
Certain  Areas 

AGENCY:  Envirnnmental  Protection 
.Agency  (EP.-\). 

ACTION:  Proposed  rule;  clarifications. 

SUMMARY:  This  document  clarifies  the 

summary  ot  thr  preamble  to  the 
proposed  rule  rescinding  findings  that 
the  1-hour  ozone  standarti  no  longer 
applies  in  certain  areas  published  on 
October  25.  19<)q 

FOR  FURTHER  INFORMATION  CONTACT: 

.\nnie  Nikbaikht.  Office  of  .Nir  Quality 
Planning  and  Standards.  Air  Quality 
Strategies  and  Standards  Division, 
Oz(me  Policy  and  Strategies  Group, 
MD-15.  Research  Triangle  Park.  NC 
27~11.  !9mi  :541-5246,' 

SUPPLEMENTARY  INFORMATION:  On 

October  23,  ]Wl  EPA  published  the 
preamble  to  the  proposed  rule, 
■Rescinding  Findings  That  the  1-Hour 
Ozone  Standard  No  Longer  Applies  in 
Certain  .Areas'  (64  FR  .57424).  Included 
in  the  published  summary  was  the 
statement  regarding  our  proposal  to 
amend  40  CFR  ,tO  9(b)  to  provide  by  rule 
that  the  1-hour  ozone  standard  will 
continue  to  apply  to  all  areas 
notwithstanding  promulgation  of  the  8- 
hour  standard   Inadvertently,  additional 
language,  elaborating  on  the  proposed 
amendment  to  40  CFR  50.9(b).  was  not 
included  in  the  published  summary  of 
the  preamble  to  the  proposed  rule, 
although  the  full  te.xt  of  the  preamble 
and  tht;  proposed  regulat()r\'  language 
contained  the  additional  explanation  of 
our  proposal  To  prcnide  ( larification, 
\ve  today  add  to  that  summary  the 
following  additional  language:  EPA  is 
proposing  that  after  the  8-hour  standard 
has  become  fully  enforceable  under  part 
D  of  title  I  of  the  CAA  and  subject  to  no 
further  legal  challenge,  the  1-hour 
standards  set  forth  in  section  50.9  will 
no  longer  apply  to  an  area  once  EPA 
determines  that  the  area  has  air  quality 
mf>eting  the  1-hour  standard. 

D.ited:  November  12.  1999. 
Robert  Perciasepe. 

-\>s;s(i7n/  Ad  mi  nistrator  for  Air  and 

Radiation. 

■FK  OfK    'M-.lonr,  Filed  11-17-99:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN94-1b:  FRL-6477-1] 

Approval  and  Promulgation  of 
Implementation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Indiana's  State  Plan  to  control  air 
pollutants  from  Municipal  Waste 
Combustors  (MWC),  submitted  on 
September  30,  1999.  The  State  Plan 
adopts  the  Federal  Emissions 
Guidelines  applicable  to  existing  MVVCs 
with  capacity  to  combust  more  than  250 
tons  per  day  of  municipal  solid  waste. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EP.A  is  approving 
the  State's  request  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  approving  the 
State's  request  is  set  forth  in  the  direct 
final  rule.  The  direct  final  rule  will 
become  effective  without  further  notice 
unless  the  Agency  receives  relevant 
adverse  written  comment  on  this  action. 
Should  the  Agency  receive  such 
comment,  it  will  publish  a  final  rule 
informing  the  public  that  the  direct  final 
rule  will  not  take  effect  and  such  public 
comment  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  If  no  adverse  written 
comments  are  received,  the  direct  final 
nde  will  take  effect  on  the  date  stated 
in  that  document  and  no  further  activity 
will  be  taken  on  this  proposed  rule.  EPA 
does  not  plan  to  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  December  20, 
1999. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-ISJ), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Enyironmeiital 


Protection  Specialist,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boule\'ard.  Chicago.  Illinois 
60604, (312)  886-6082. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  published  in  the  final  rules 
section  of  this  Federal  Register. 

Datt;d:  November  4.  1',)!)'). 
)erri-.\nne  Garl, 

Acting  Regional  Administrator,  Region  5. 
[FR  Dor.  99-30022  Filed  11-17-99:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Part  203 

[DFARS  Case  99-D028] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Anticompetitive  Teaming 

agency:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  add  policy 
addressing  exclusive  teaming 
arrangements.  The  proposed 
amendments  specify  that  certain 
exclusive  teaming  arrangements  may 
evidence  violations  of  the  antitrust  laws. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
January  18.  2000,  to  be  considered  in 
the  formation  of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council.  Attn:  Ms.  Melissa 
Rider,  PDL'SD(AT&L)DP(DAR),  IMD 
3D139.  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350,  Please  cite  DFARS  Case 
99-D028, 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfars@acq.osd.mil 

Please  cite  DFARS  Case  99-D028  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D028  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Melissa  Rider,  (703)  602-4245.  Please 
cite  DFARS  Case  99-D028 

SUPPLEMENTARY  INFORMATION: 
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A.  Background 

This  proposed  rule  amends  DFARS 
Subpart  203.3  to  add  a  definition  of 
"exclusive  teaming  arrangement"  and  to 

specify-  that  certain  exclusive  teaming 
arrangements  may  evidence  violations 
of  the  antitrust  laws.  Teaming 
arrangements  that  inhibit  competition 
limit  the  Government's  ability  to  obtain 
the  best  products  at  reasonable  prices. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30.  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
ha\e  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Flexibility  Act,  5  U.S.C.  601.  et  seq..' 
because  DoD  does  not  expect  frequent 
use  of  anticompetitive  teaming 
arrangements  by  contractors  or 
subcontractors.  Therefore,  an  initial 
regulatory  flexibility  analysis  has  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
subpart  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
99-D028  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
nf  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501 ,  et  seq. 

List  of  Subjects  in  48  CFR  Part  203 

I tovernment  prnt  urement. 
Michele  P.  Peterson, 
Exerulive  Editor.  Defense  Acquisition 

Regulations  Council 

Therefore,  48  CFR  Part  203  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  203  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 

f^h.ipter  1 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

2.  Sections  203.302  and  203.303  are 
added  to  read  as  follows: 

203.302     Definitions. 

"Exclusive  teaming  arrangement" 

means  that  two  or  more  companies 
agree,  m  writing,  through 
understandings,  or  by  any  other  means, 
to  team  tctgether  on  a  procurement  and 


further  agree  not  to  team  with  any  other 
competitors  on  that  procurement. 

203.303     Reporting  suspected  antitrust 
violations 

(c)  Practices  or  events  that  may 
evidence  violations  of  the  antitrust  laws 
also  include  exclusive  teaming 
arrangements,  if  one  or  a  combination  of 
the  companies  participating  on  the  team 
is  the  sole  provider  of  a  product  or 
ser\'ice  that  is  essential  for  contract 
performance,  and  efforts  to  eliminate 
the  arrangements  are  not  successful. 

|FR  Dot:.  19-29982  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  226 

[DFARS  Case  99-D300] 

Defense  Federal  Acquisition 
Regulation  Supplement:  Utilization  of 
Indian  Organizations  and  Indian- 
Owned  Economic  Enterprises 

agency:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Director  of  Defense 

PrtH  urement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  revise 
procedures  pertaining  to  the  Indian 
Incentive  Program.  The  Program 
provides  for  incentive  payments  to 
Government  contractors  that  use  Indian 
organizations  and  Indian-owned 
economic  enterprises  as  subcontractors. 
This  proposed  rule  reflects  new 
statutory  provisions  that  permit  small 
business  concerns  to  participate  in  the 
Indian  Incentive  Program. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  specified  below  on  or  before 
January  18,  2000,  to  be  considered  in 
the  formation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Susan 
Schneider.  PDUSD  (AT&L)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
99-D300. 

E-mail  comments  submitted  via  the 
Internet  should  be  addressed  to: 
dfarsacq.osd.mil 

Please  cite  DFARS  Case  99-D300  in 
all  correspondence  related  to  this 
proposed  rule.  E-mail  correspondence 
should  cite  DFARS  Case  99-D300  in  the 
subject  line. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Sciineidei,  v''0.-ij  602-0326. 
Please  cite  DFARS  Case  99-D300. 

SUPPLEMENTARY  INFORMATION: 

A,  Background 

This  proposed  rule  amends  DFARS 
Subpart  226.1  to  update  procedures 
pertaining  to  the  Indian  Incentive 
Program,  Section  504  of  the  Indian 
Financing  Act  of  1974  (25  U.S.C.  1544) 
established  the  Indian  Incentive 
Program,  which  provides  for  payment  of 
incentives  to  Government  contractors 
that  use  Indian  organizations  and 
Indian-owned  economic  enterprises  as 
subcontractors.  Prior  to  fiscal  year  1999, 
annual  appropriations  acts  restricted 
DoD  payments  under  the  Program  to 
those  contractors  that  submitted  small 
business  subcontracting  plans  pursuant 
to  15  U.S.C.  637(d)  or  section  854  of 
Public  Law  101-89  (15  U.S.C.  637  note). 
Since  small  business  concerns  are  not 
required  to  submit  subcontracting  plans, 
small  businesses  were  excluded  from 
participation  in  the  Indian  Incentive 
Program  under  DoD  contracts.  Section 
8024  of  the  DoD  Appropriations  Act  for 
Fiscal  Year  1999  (Public  Law  105-262) 
and  section  8024  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2000 
(Public  Law  106-79)  eliminated  the 
requirement  for  a  DoD  contractor  to 
submit  a  subcontracting  plan  before  it 
may  participate  in  the  Indian  Incentive 
Program. 

DoD  implements  the  Indian  Incentive 
"Program  through  use  of  the  clause  at 
Federal  Acquisition  Regulation  (FAR) 
52.226-1,  Utilization  of  Indian 
Organizations  and  Indian-Owned 
Economic  Enterprises.  The  FAR  and 
DFARS  presently  prescribe  use  of  the 
clause  in  only  those  DoD  contracts  that 
contain  subcontracting  plan 
requirements.  On  October  27,  1999,  a 
proposed  FAR  rule  was  published  in  the 
Federal  Register  (64  FR  57964)  to 
remove  the  FAR  requirements  for  DoD 
use  of  the  clause;  these  proposed 
DFARS  amendments  would  replace  the 
FAR  requirements. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U,S,C.  601,  et  seq.  An 
Initial  Regulatory  Flexibility  Analysis 
has  been  prepared  and  is  summarized  as 
follows: 

The  legal  basis  for  the  proposed  rule 
is  Section  504  of  the  Indian  Financing 
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Act  nt  l'r4  (25  U.S.C.  1544 J;  Section 
8024  t)t  the  DoD  Appropriations  Act  for 
Fiscal  Year  1999  (Public  Law  105-262); 
and  Section  8024  of  the  DoD 
Appropriations  Act  for  Fiscal  Year  2000 
(Public  Law  106-79).  This  rule  will 
apply  tn  all  DoD  contractors  that  have 
thf  clause  at  FAR  52.226-1  incorporated 
into  their  contracts.  The  proposed  rule 
does  not  impose  any  new  reporting, 
recordkeeping,  or  other  compliance 
requirements,  and  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  The  rule  is  expected  to 
have  a  beneficial  effect  on  small 
business  concerns,  because  small 
businesses  are  now  eligible  to  receive 
incentive  payments  for  the  use  of  Indian 
Olganizations  and  Indian-owned 
economic  enterprises  as  subcontractors. 

DoD  has  submitted  a  copv  of  the 
analvsis  to  the  r;hief  Counsel  for 
.Advocacy  of  the  Small  Business 
Administratirm.  Interested  parties  may 
obtain  a  copy  of  the  analvsis  from  the 
address  specified  herein.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
also  will  be  considered  in  accordance 
with  5  I'S.C.  filO.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  99-0300  in 
corrcsponiifni  >' 

C.  Paperwork  Reduction  Act 

The  FapiTWnrk  Rtniuction  Act  does 
not  applv  ht'(  .mse  the  rule  does  not 
impost'  an\  uitormation  collection 
rcquirt'ments  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  :^=i01.  et  seq 

Li.st  of  Subjects  in  48  CFR  PaH  226 

Governnit'iit  procurement. 
Mithele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council 

Thprefnr.',  4rt  (FK  Part  226  is 
proposed  to  be  ,tin''iiilf'(i  as  follows: 

1   The  authorit\  i  itation  for  48  CFR 
Part  22t)  (  ontiniies  to  read  as  follows: 

Authority:  4  1  U.S.C.  421  and  48  CFR 


PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

2.  Sections  226.103  and  226.104  are 

r('\'isp(!  til  Ti'iid  as  follows: 


22209.  Upon  receipt  of  funding  from 
OUSD  (AT&L)  SADBU.  the  contracting 
officer  must  issue  a  contract 
modification  to  add  the  Indian  incentive 
funding  for  payment  of  the  contractor's 
request  for  adjustment  as  described  at 
FAR  52.226-1 .  Utilization  of  Indian 
Organizations  and  Indian-Owned 
Economic  Enterprises. 

226.104    Contract  clause. 

(1)  The  contracting  officer  must  use 
the  clause  at  FAR  52.226-1.  Utilization 
of  Indian  Organizations  and  Indian- 
Owned  Economic  Enterprises,  in 
solicitations  and  contracts  that — 

(i)  Do  not  use  FAR  part  12  procedures; 
and 

(ii)  (A)  Are  for  supplies  or  services 
valued  at  $500,000  or  more;  or 

(B)  Are  for  construction  valued  at 
$1,000,000  or  more. 

(2)  The  contracting  officer  may  use 
the  clause  at  FAR  52.226-1  in  any 
solicitation  or  contract  if,  in  the  opinion 
of  the  contracting  officer,  subcontracting 
possibilities  exist  for  Indian 
organizations  or  Indian-owned 
economic  enterprises. 

(PR  Doc.  99-29983  Filed  11-17-99;  8:45  am] 
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'  I   aitra(  ting  officer  must 


226.103 
itlTh 
submit  a  request  for  funding  of  the 
Indian  incentive  to  the  Office  of  Small 
dud  Disadvantaged  Business  Utilization, 
Office  of  the  Under  Secretary  of  Defense 
(.Acquisition,  Technologv  and  Logistics) 
•  Ol  SD  (ATScL)  SADBU)'  1777  North 
k'Tit  Street,  Suite  9100,  .Arlington,  VA 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  Revise  Critical  Habitat  for 
Alabama  Beach  Mouse.  Perdido  Key 
Beach  Mouse,  and  Choctawhatchee 
Beach  Mouse 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

summary:  We,  the  Fish  and  Wildlife 
Service,  announce  a  90-day  finding  on 
a  petition  to  revise  critical  habitat  for 
the  Alabama  beach  mouse  IPeromyscus 
polionotus  ammobates),  Perdido  Key 
beach  mouse  (P.  p.  trissyllepsisj.  and 
Choctawhatchee  beach  mouse  (P.  p. 
allophrysj.  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
After  review  of  all  available  scientific 
and  commercial  information,  we  find 
that  the  petition  presents  substantial 
information  indicating  that  revising 
critical  habitat  for  these  three  species 
may  be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  October  14,  1999. 
Send  your  comments  and  materials  to 


reach  us  on  or  before  January  18,  2000. 
We  may  not  consider  comments 
received  after  the  above  date  in  making 

nur  dr(  ision  for  the  12-month  finding. 
ADDRESSES:  Send  information, 
comments,  or  questions  to  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  1612  lune  Avenue,  Panama 
City,  Florida  32405.  or  Field  Supervisor, 
P.O.  Box  1190,  1208-B  main  Street. 
Daphne,  Alabama  3().t26  The  petition, 
findings,  supporting  data,  and 
comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Panama  City.  Florida  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gail  .A.  Carmodv.  Field  Supervisor,  at 
the  above  Panama  City.  Florida,  address 
or  telephone  850/769-0552  or  Mr.  Larry- 
Goldman,  Field  Supervisor,  at  the  above 
Daphne.  Alabama,  address  or  telephone 
334/441-5181 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4{b)(3)(D)(i)  of  the  Act  and 
our  listing  regulations  (50  CFR  424.14 
(c)(1)).  require  that  we  make  a  finding 
on  whether  a  petition  to  revise  critical 
habitat  of  a  species  presents  substantial 
scientific  or  commercial  information  to 
demonstrate  that  the  petitioned  action 
may  be  warranted.  We  are  to  base  this 
finding  on  all  information  available  to 
us  at  the  time  the  finding  is  made.  To 
the  maximum  extent  practicable,  we  are 
to  make  this  finding  within  90  davs  of 
the  date  we  received  the  petition,  and 
we  are  to  publish  the  finding  promptly 
in  the  Federal  Register.  Our  regulations 
(50  CFR  424.14  {c)(2)(i)l  further  require 
that,  in  making  a  finding  on  a  petition 
to  add  critical  habitat,  we  consider 
whether  the  petition  contains 
information  indicating  that  areas 
petitioned  to  be  added  to  critical  habitat 
contain  physical  and  biological  features 
essential  to.  and  that  may  require 
special  management  to  provide  for.  the 
conservation  of  the  species  involved. 

On  May  8.  1998.  we  published  Listing 
Prioritv  Guidance  for  Fiscal  Years  1998 
and  1999  (63  FR  25502).  The  guidance 
clarifies  the  order  in  which  we  will 
process  rulemakings  giving  highest 
priority  (Tier  1)  to  processing 
emergency  rules  to  add  species  to  the 
Lists  of  Endang(!refi  and  Threatened 
Wildlife  and  Plants  (Lists);  second 
priority  (Tier  2)  to  processing  final 
determinations  on  proposals  to  add 
species  to  the  Lists,  processing  new 
proposals  to  add  species  to  the  Lists, 
processing  administrative  findings  on 
petitions  (to  add  species  to  the  Lists, 
delist  species,  or  reclassify  listed 
species),  and  processing  a  limited 
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number  of  proposed  or  final  rules  to 
delist  or  reclassify  species;  and  third 
priority  (Tier  3)  to  processing  proposed 
or  final  rules  designating  critical  habitat. 
Processing  of  this  petition  is  a  Tier  2 
action. 

On  Fpbniarv  2,  1999.  the  Sierra  Club 
and  Bic)di\ersity  Legal  Foundation 
submitted  a  petition  to  us  to  revise  the 
critical  habitat  designation  for  three 
endangered  species:  Alabama  beach 
mouse,  Perdido  Key  beach  mouse,  and 
the  Choctau'hatchee  beach  mouse.  We 
received  the  petition  on  February  8, 
1999.  On  February  11,  1999.  we  sent  a 
letter  to  Mr.  Eric.  Huber.  Earthjustice 
Legal  Defense  Fund.  Inc., 
acknowledging  receipt  of  the  potifion. 
Mr.  Huber  submitted  additional 
information  on  April  16.  1999.  We  sent 
a  letter  to  Mr.  Huber  acknowledging 
receipt  of  this  information  on  May  12, 
1999. 

The  petition  requested  that  critical 
habitat  be  revised  for  the  three  beach 
mouse  subspecies  mentioned  above. 
The  petitioner  asserted  that  the  current 
designated  critical  habitat  is  now 
madequate  and  that  coastal 
development  has  previously  destroyed 
and  continues  to  destroy  part  of  the 
habitat.  The  petitioner  asserted  that 
designation  of  the  secondary  and  scrub 
dunes  as  critical  habitat  is  supported  by 
substantial  scientific  evidence.  He 
further  stated  that  this  scientific 
information,  gathered  since  the  listing  of 
the  three  subspecies  of  beach  mice, 
indicated  that  currently  designated 
critical  habitat  encompassing  the 
primary  dunes  should  also  include  the 
secondary  and  scrub  dunes.  The 
petitioner  also  asserted  that  the  current 
designation  of  critical  habitat  does  not 
provide  for  conservation  of  the  three 
subspecies  in  accordance  with  the 
statutory-  requirements  of  the  Act.  As 
part  of  i:nnser\atinn  of  the  subspecies, 
secondarv  and  scrub  dunes  are  essential 
as  refugia  during  and  after  storms.  In 
addition,  the  petitioner  stated  that 
scientific  evidence  has  shown  that 
secondary  and  scrub  dunes  are  now- 
known  to  provide  biological  and 
phvsical  constituent  elements  as 
defined  under  critical  habitat  for  the 
beach  mouse  subspecies.  These 
secondary  and  scrub  habitats,  therefore, 
require  special  management 
consideratifin  and  protection.  The 
petitioner  provuied  further  information 


concerning  current  tlireats  to  these 
habitats  from  residential  development. 
The  petitioner  did  not  provide  specific 
locations  for  areas  to  be  included  in  the 
critical  habitat  but  referred  to 
subspecies  range  wide  habitats  that  are 
secondary  or  scrub  dunes  that  could  be 
on  private  or  public  lands. 

On  November  5,  1991,  we  received  a 
petition  from  the  Alabama  Conservancy 
to  revise  critical  habitat  for  the  Perdido 
Key  beach  mouse  through  an  emergency 
rule.  The  area  to  be  added  included 
lands  north  of  Highway  182  at  the 
northwestern  end  of  Perdido  Key, 
Baldwin  County,  Alabama.  The 
petitioner  maintained  that  this  action 
was  necessary  to  prevent  the  permanent 
loss  of  crucial  habitat  for  the  species. 
The  area  included  both  public  and 
private  lands.  The  petitioner  asserted 
that  private  development  would  cause 
the  loss  of  important  habitat  for  the 
Perdido  Key  beach  mouse  and  cited  a 
biological  opinion,  prepared  by  us  in 
accordance  with  section  7  of  the  Act,  as 
evidence  for  this  assertion.  We  made  a 
90-day  finding  that  the  petition 
presented  substantial  information, 
indicating  that  revision  of  critical 
habitat  for  the  Perdido  Key  beach  mouse 
may  be  warranted.  We  published  a 
notice  announcing  our  finding  in  the 
Federal  Register  on  November  24.  1992 
(57  FR  5521).  We  also  found  that  the 
request  to  revise  the  critical  habitat 
designation  through  an  emergency  rule 
was  unjustified.  We  subsequently  made 
a  12-month  finding  on  the  petition  and 
described  how  we  were  to  proceed  with 
the  critical  habitat  revision  for  the 
Perdido  Key  beach  mouse.  We 
published  a  notice  announcing  our 
finding  in  the  Federal  Register  on  June 
18,  1993  (58  FK  -iihOh.'   \\.-  (U'termined 
that  the  petitioned  action  was  warranted 
but  would  be  delayed  until  other  higher 
priority  actions  to  amend  the  Lists  of 
Threatened  and  Endcingered  Wildlife 
and  Plants  had  been  completed. 

Since  the  listing  of  the  three  gulf  coast 
beach  mouse  subspecies,  we  have  been 
funding,  seeking,  and  soliciting 
information  regarding  their  status,  life 
historv.  and  ecology.  We  also 
participated  in  and  funded  conservation 
efforts  including  habitat  protection  and 
recovery,  reintroductions,  and  predator 
control.  These  efforts  have  expanded 
and  refined  our  knowledge  about 
critical  habitat  for  the  three  beach 


mouse  subspecies.  We  have  issued  15 
section  10(a)(1)(B)  incidental  take 
permits  (13  for  the  Alabama  beach 
mouse,  1  for  the  Perdido  Key  beach 
mouse,  and  1  for  the  Choctawhatchee 
beach  mouse).  Mitigation  and 
monitoring  required  for  these  permits 
also  contributed  to  our  database 
regarding  critical  habitat. 

We  have  reviewed  the  petition,  the 
information  provided  in  the  petition, 
other  literature,  and  information 
available  in  our  files.  Based  on  the  best 
scientific  and  commercial  information 
available,  we  find  the  petition  presents 
substantial  information  that  revision  of 
critical  habitat  for  the  Alabama  beach 
mouse  may  be  warranted.  We  also  find 
that  if  additional  secondary  and  scrub 
dunes  may  also  be  required  for  Alabama 
beach  mouse  critical  habitat,  then  these 
habitats  may  be  required  for  the  Perdido 
Key  beach  mouse  and  the 
Choctawhatchee  beach  mouse  since 
they  are  ecologically  equivalent 
subspecies.  The  petition  supports  much 
of  the  information  already  present  in 
our  files.  Available  information  and  data 
indicate  that  secondary  and  scrub  dune 
habitat  may  be  essential  to  the  survival 
and  recovery  of  all  three  subspecies. 
Therefore,  we  find  that  there  is 
substantial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 

We  solicit  information,  including 
additional  comments  and  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
conununity.  industn,'.  or  other 
interested  parties,  concerning  revision 
of  the  critical  habitat  for  the  Alabama 
beach  mouse,  Perdido  Key  beach  mouse, 
and  the  Choctawhatchee  beach  mouse. 

After  consideration  of  additional 
information,  submitted  during  the 
indicated  time  period  (see  DATES 
section),  we  will  prepare  a  12-month 
finding. 

Author: 

The  primary  author  of  this  document 
is  Lorna  Patrick.  Panama  Cjty  Field 
Office  (see  ADDRESSES  section). 

Authority:  Thu  auttiority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.]. 

Dated:  October  14,  1999. 
lamie  Rappaport  Clark, 
Director.  Fish  and  Wildlife  Sen-ice. 
[FR  Doc.  99-30114  Filed  11-17-99:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Myrtle-Cascade  Timber  Sales 

agency:  Fon-st  Service,  USDA, 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  USDA  Forest  Service  will 

prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  timber  harvest, 
prescribed  burning,  mechanical 
treatments,  precommercial  thinning, 
road  reconstruction,  and  watershed 
improvement  projects  on  National 
Ffjfest  lands  in  the  Myrtle  and  Cascade 
drainages  of  the  Bonners  Ferry  Ranger 
District.  Idaho  Panhandle  National 
Forests, 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  December  29.  1999.  The  draft 
environmental  impact  statement  is 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  in  late 
lanuarv  2000,  .-X  Final  Environmental 
Impact  Statement  will  be  published  no 
sooner  than  May  1,  2000. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposal  or 
requests  to  be  placed  on  the  project 
mailing  list  to  Elaine  Zieroth,  Bonners 
Ferry  Ranger  District.  Route  4,  Box 
4860,  Bonners  Ferry,  Idaho  83805-9764, 
e-mail  address:  ezieroth/ 
rl     ipnf@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Behrens,  pro|e(t  leader.  Bnniiers  Ferry 
Ranger  District.  Idaho  Panhandle 
National  Forests.  Route  4.  Box  4860. 
Bonners  Fern',  Idaho  83805-9764.  e- 
mail  addr'-ss   lihi'hrens/ 
rl     ipnf'Sfs  it'll  iis, 
SUPPLEMENTARY  INFORMATION:  The 
existing  condition  of  the  forested 
vegetation  in  the  project  area  will  be 
compared  to  conditions  that  occurred 
histnricrillv  in  the  area  to  determine 


potential  treatment  opportunities 
(timber  harvest,  prescribed  burning. 
mechanical  treatments,  precommercial 
thinning,  etc.).  Many  ecological  factors 
have  combined  to  develop  our  forests  as 
we  see  them  today.  Fire  is  the  primary 
ecological  factor  that  influences  forest 
development.  Over  seventh  years  of  fire 
suppression  by  Federal  and  State 
agencies  has  led  to  changes  in  structure 
and  composition  of  these  forests. 
Specifically,  the  forests  are  more 
densely  stocked  with  trees  today  since 
fires  have  not  thinned  out  the  smaller 
trees.  This  creates  more  competition  for 
water  and  nutrients  and  stresses  the 
trees.  Consequently,  the  risk  of  severe 
fire,  and  insect  and  disease  outbreaks,  is 
greater  than  it  was  historically. 

One  of  the  primary  objectives  of  the 
timber  sales  will  be  to  restore 
composition  and  structure  of  the 
forested  ecosystem.  In  the  dry  forest 
types  ponderosa  pine  and  western  larch 
are  being  overcrowded  by  Douglas-fir 
and  grand  fir.  Treatments  would  be 
designed  to  favor  the  development  of 
large,  open-grown  stands  of  ponderosa 
pine  and  western  larch.  In  the  mixed 
conifer  and  subalpine  forests  there  is 
very  little  size  and  age  class  diversity. 
In  addition,  western  white  pine,  once  a 
significant  component  of  the  mixed 
confer  forests  in  north  Idaho,  is 
gradually  dying  out  because  of  white 
pine  blister  rust.  Some  of  the  subalpine 
forests  also  contain  a  high  percentage  of 
lodgepole  pine  at  high  risk  to  maintain 
pine  beetle  infestation.  Treating  these 
stands  prior  to  a  beetle  epidemic  would 
significantly  reduce  fuel  loadings  and 
therefore  reduce  the  risk  of  severe  fire 
in  these  forest  types. 

Preliminary  issues  include  water 
quality,  forest  health,  timber  supply  and 
demand.  Threatened,  Endangered,  and 
Sensitive  wildlife,  fish  and  plant 
species. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  under 
which  thee  would  be  no  change  from 
current  management  of  the  Forest. 
Additional  alternatives  will  represent  a 
range  of  strategies  to  accomplish  the 
goals  of  this  project.  The  Idaho 
Panhandle  National  Forest  Land  and 
Resource  Management  Plan  provides  the 
guidance  for  management  objectives 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 


direction.  Inland  Native  Fish  Strategv 
guidelines  (USDA  Forest  Service.  1995) 
supercede  Forest  Plan  guidelines 
established  for  riparian  areas.  The 
public  is  encouraged  to  visit  with  Forest 
Service  officials  during  the  analysis  and 
prior  to  the  decision.  The  Forest  Sen'ice 
is  also  seeking  information,  comments, 
and  assistance  from  federal,  state  and 
local  agencies  and  other  individuals  or 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  actions. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  public  review  in 
late  January  2000.  At  that  time,  the  EPA 
will  publish  a  Notice  of  Availability  of 
the  draft  environmental  impact 
statement  in  the  Federal  Register.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register.  A  final  environmental  impact 
statement  will  be  published  after  all 
comments  are  reviewed  and  responded 
to,  A  Record  of  Decision  will  be 
published  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  re\iew  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
v,  NRDC.  435  US.  519.  553  (1978)). 
Also  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
bv  the  courts  {City  of  Angoon  v,  Hodel. 
803  F.2d  1016.  1022  (9th  Cir,  1986)  and 
Wiscortsin  Heritages,  Inc.  v,  Harris.  490 
F.Supp.  1334.  1338  (E,D,  Wis,  1980), 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 
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To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action. 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  environmental 
impact  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 
merits  of  the  alternati\es  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
C'ouncil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1.50,3.3  in  addressing  these  points. 

Public  scoping  for  this  project  was 
initiated  in  April  1997  with  a  proposed 
action  to  treat  roughlv  6,600  acres.  At 
this  time  the  project  was  titled  the 
Myrtle-Ball  Environmental  Assessment 
(EA)  and  the  assessment  area 
encompassed  nearly  49.000  acres.  In 
October  1997  the  assessment  area  was 
reduced  to  31,000  acres,  the  proposed 
treatment  area  reduced  to  3,700  acres, 
and  the  project  renamed  the  Myrtle- 
Cascade  EA.  Based  on  scoping  and 
changes  in  .Agency  direction  the  Forest 
Service  believes  an  EIS  is  now  the 
appropriate  level  of  documentation, 
.^nv  comments  received  in  response  to 
previous  solicitations  regarding  this 
project  will  be  considered  during  the 
environmental  analysis  and  will  be  part 
of  the  public  record.  Anyone  on  the 
previous  mailing  list  will  be  added  to 
the  EIS  mailing  list. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  thoso  who  comment,  will 
be  ccmsidered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d),  any  person  mav 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIAi  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA.  confidentiality  mav  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notif\-  the  requester  that  the  comments 


may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

I  am  the  responsible  official  for  this 
environmental  analysis.  My  address  is 
Bonners  Ferrv  Ranger  District.  Route  4 
Box  4860.  Bonners  Ferr>'.  ID  83805- 
9764. 

Dated:  November  10.  1999. 
Elaine  J.  Zieroth. 

District  Ranger. 

IFR  Doc.  99-30160  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Gravina  Island  Timber  Sales 
Environmental  Impact  Statement 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 


SUMMARY:  Department  of  Agriculture, 
Forest  Service,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  provide  timber  for  the  Tongass 
National  Forest  timber  sale  program. 
The  Record  of  Decision  will  disclose 
how  the  Forest  Service  decides  to 
provide  har\est  units,  roads,  and 
associated  timber  harvesting  facilities. 
The  proposed  action  is  to  harvest  up  to 
an  estimated  40  million  board  feet 
(mmnbf)  tif  tim.ber  on  an  estimated  1800 
acres  in  several  timber  sales.  The  project 
area  is  located  within  Gravina  roadless 
area  (#522)  as  inventoried  in  the  Tongas 
Land  and  Resource  Management  Plan.  A 
range  of  alternatives  responsive  to 
significant  issues  will  be  developed  and 
will  include  a  no-action  alternative.  The 
proposed  timber  harvest  is  located 
within  Tongass  Forest  Plan  Value 
Comparison  Units  7610.  7630,  7640, 
7650  on  Gravina  Island,  Alaska,  on  the 
Ketchikan  Ranger  District/Misty  Fiords 
National  Monument  of  the  Tongass 
National  Forest. 

DATES:  Opportunities  for  comment  will 

be  made  a\ailable  throughout  the 
process  and  are  identified  below.  In 
order  to  take  full  advantage  of 
scheduled  comment  periods, 
individuals  interested  in  receiving  a 
scoping  package  should  contact  us  by 
December  1.  1999.  Further  opportunities 
for  comment  will  be  provided  following 
development  of  a  specific  agency 
proposed  action,  during  alternative 
development  and  following  release  of 
the  Draft  EIS. 

ADDRESSES:  Please  send  written 
comments  to  District/Monument 
Ranger.  Ketchikan  Ranger  District/Misty 


Fiords  National  Monument.  3031 
Tongass  Avenuf  Kefrhikan   .'KK  99901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposal  and  EIS 
should  be  directed  to  Jerr>'  Ingersoll, 
District/Monument  Ranger.  Ketchikan 
Ranger  District/Misty  Fiords  National 
Monument,  Tongass  National  Forest, 
3031  Tongass  Ave.,  Ketchikan,  AK 
99901  telephone  (907)  228-4100  or 
Susan  Marthaller,  NEPA  Coordinator, 
Ketchikan  Ranger  District/Misty  Fiords 
National  Monument.  3031  Tongass 
Ave.,  Ketchikan,  AK  99901  telephone 
(907)  228-4124. 

SUPPLEMENTARY  INFORMATION:  Pubhc 
pdrticipation  will  be  an  integral 
component  of  the  study  process  and 
will  be  especially  important  at  several 
points  during  the  analysis.  The  first  is 
during  the  scoping  process.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 
State,  local  and  tribal  agencies, 
individuals  and  organizations  that  may 
be  interested  in,  or  affected  by.  the 
proposed  activities.  The  scoping  process 
will  include:  (1)  Identification  of 
potential  issues:  (2)  identification  of 
issues  to  be  analyzed  in  depth;  and  (3) 
elimination  of  insignificant  issues  or 
those  which  have  been  covered  by  a 
previous  environmental  review  and  (4) 
suggestions  for  possible  alternatives, 

Opportimities  to  provide  both  written 
and  verbal  comment  and  to  provide 
feedback  on  the  process  will  be  made 
available,  A  series  of  public  meetings 
will  be  scheduled  and  a  scoping 
package  sent  to  the  project  mailing  list. 
This  active  scoping  will  begin  with  the 
publication  of  the  NOI  and  continue 
through  preparation  of  a  draft 
Environmental  Impact  Statement  (Draft 
EIS). 

Based  on  results  of  scoping  and  the 
resource  capabilities  within  the  project 
area,  alternatives  including  a  "no 
action"  alternative  will  be  developed  for 
the  Draft  Environmental  Impact 
Statement  (Draft  EIS).  The  Draft  EIS  is 
projected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
in  late  March  2000  or  early  April  2000. 
Subsistence  hearings,  as  provided  for  in 
Title  VIII,  Section  810  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA),  will  be  planned,  if 
needed,  during  the  comment  period  on 
the  Draft  EIS.  The  Final  EIS  is 
anticipated  by  October  2000. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
a  minimum  of  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 
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Thn  Foff'St  SprvK.e  bHlicvcs,  at  this 
early  stage,  it  is  impurtant  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public;  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer  s  position  and  contentions. 
\'f'rmnnt  Yankee  Nuclear  Power  Corp  v. 
XRDC.  4.^5  U.S.  519,  553.  (1978). 
Environmental  objections  that  could 
have  been  raise<i  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts  Citv  of  Angoon  v  Model.  803 
F  2nd  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Hams,  490 
F.  Supp.  1334.  1338  (E.D,  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  of  the  proposed  action, 
comments  during  scoping  and 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulation^  for  implementing 
the  proc:edural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1303.3  in  addressing  these  points. 
Comments  received  in  response  to  this 
solu;itation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
(m  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  c;onsidered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
mav  request  the  a^enrv  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (F(IIA)  permits  such 
confidentiality.  Requesters  should  be 


aware  that,  under  FOIA.  confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  vdll  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  7  days. 

Permits:  Permits  required  for 
implementation  may  include  the 
following: 

1.  U.S.  Army  Corp  of  Engineers 

— Approval  of  discharge  of  dredged  or 
fill  material  into  the  waters  of  the 
United  States  under  Section  404  of 
the  Clean  Water  Act; 

— Approval  of  the  construction  of 
structures  or  work  in  navigable  waters 
of  the  United  States  under  Section  10 
of  the  Rivers  and  Harbors  Act  of  1899; 

2.  Environmental  Protection  Agency 

— National  Pollutant  Discharge 
Elimination  System  (402)  Permit; 

— Review  Spill  Prevention  Control  and 
Countermeasure  Plan; 

3.  State  of  Alaska,  Department  of 
Natural  Resources 

— Tideland  Permit  and  Lease  or 
Easement; 

4.  State  of  Alaska,  Department  of 
Environmental  Conservation 

— Solid  Waste  Disposal  Permit; 
— Certification  of  Compliance  with 

Alaska  Water  Quality  Standards  (401 

Certification) 

Responsible  Official 

Thomas  Puchlerz,  Forest  Supervisor, 
Tongass  National  Forest,  Federal 
Building,  Ketchikan,  Alaska  99901,  is 
the  responsible  official.  The  responsible 
official  will  consider  the  comments, 
response,  disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations,  and  policies  in  making  the 
decision  and  stating  the  rationale  in  the 
Record  of  Decision. 

Dated:  November  3,  1999, 
Thomas  Puchlerz, 

Forest  Supervisor. 

IFR  Doc.  99-30076  Filed  11-17-99;  8:45  am] 

BILUNG  CODE  341&-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Telephone  Bank 

Determination  of  the  1999  Fiscal  Year 
Interest  Rates  on  Rural  Telephone 
Bank  Loans 

agency:  Rural  Telephone  Bank,  USDA, 


action:  Notice  of  1999  fiscal  year 
interest  rates  determination. 


SUMMARY:  In  accordance  with  7  CFR 
1610.10,  the  Rural  Telephone  Bank 
(Bank)  fiscal  year  1999  cost  of  monev 
rates  have  been  established  as  follows: 
6.01%  and  5.54%  for  advances  from  the 
liquidating  account  and  financing 
account,  respectively  (fiscal  year  is  the 
period  beginning  October  1  and  ending 
September  30). 

Except  for  loans  approved  from 
October  1,  1987,  through  December  21, 
1987,  where  borrowers  elected  to 
remain  at  interest  rates  set  at  loan 
approval,  all  loan  advances  made  during 
fiscal  year  1999  under  Bank  loans 
approved  in  fiscal  years  1988  through 
1991  shall  bear  interest  at  the  rate  of 
6.01%  (the  liquidating  account  rate).  All 
loan  advances  made  during  fiscal  vear 
1999  under  Bank  loans  approved  during 
or  after  fiscal  year  1992  shall  bear 
interest  at  the  rate  of  5.54%  (the 
financing  account  rate). 

The  calculation  of  the  Bank's  cost  of 
money  rates  for  fiscal  year  1999  for  the 
liquidating  account  and  the  financing 
account  are  provided  in  Tables  1  and  2. 
Since  the  calculated  rates  are  greater 
than  the  minimum  rate  (5.00%)  allowed 
under  7  U.S.C.  §  948(b)(3)(A),  the  cost  of 
money  rates  for  the  liquidating  account 
and  financing  account  are  set  at  6.01% 
and  5.54%.  respectively.  The 
methodology  required  to  calculate  the 
cost  of  money  rates  is  established  in  7 
CFR  1610.10'(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  P.  Claffey.  Deputy  Assistant 
Administrator.  Telecommunications 
Program.  Rural  Utilities  Service,  1400 
Independence  Ave.,  SW..  STOP  1590. 
South  Building,  Washington.  DC  20250, 
telephone  number  (202)  720-9556. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Credit  Reform  Act  of  1990 
("Credit  Reform")  (2  U.S.C.  §661a,  et 
seq.]  implemented  a  system  to  reform 
the  budgetary  accounting  and 
management  of  Federal  credit  programs. 
Bank  loans  approved  on  or  after  October 
1.  1991,  are  accounted  for  in  a  different 
manner  than  Bank  loans  approved  prior 
to  fiscal  year  1992.  As  a  result,  the  Bank 
must  calculate  two  cost  of  money  rates: 
(1  j  The  cost  of  money  rate  for  advances 
made  from  the  liquidating  account 
(advances  made  during  fiscal  year  1999 
on  loans  approved  prior  to  fiscal  year 
1992)  and  (2)  the  cost  of  money  rate  for 
advances  made  during  fiscal  year  1999 
on  loans  approved  on  or  after  October 
1.  1991  (otherwise  referred  to  as  loans 
from  the  financing  account). 

The  cost  of  money  rate  methodology 
is  the  same  for  both  accounts.  It 
develops  a  weighted  average  rate  for  the 
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Bank's  cost  of  money  considering  total 
fiscal  year  loan  advances;  the  excess  of 
fiscal  year  loan  advances  over  amounts 
received  in  the  fiscal  year  from  the 
issuance  of  Class  A,  B,  and  C  stocks, 
debentures  and  other  obligations;  and 
the  costs  to  the  Bank  of  obtaining  funds 
from  these  sources. 

During  fiscal  year  1999,  the  Bank  was 
authorized  to  pay  the  following 
di\idends:  the  dividend  on  Class  A 
stock  was  2,00'V,  as  established  m 
amended  section  406(c)  of  the  Rural 
Electrification  Act  (RE  Act);  no 
dividends  were  payable  on  Class  B  stock 
as  specified  in  7  CFR  1610.10(c):  and 
the  di\idend  on  Class  C  stock  was 
f'<;tablishpd  bv  the  Bank  at  5.50%. 

Sources  and  Costs  of  Funds — 
Liquidating  Account 

In  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1999.  Advances 
for  the  purchase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
5843,911.  Rescissions  of  loan  funds 
ad\anced  for  Class  B  stock  amounted  to 
S316.910.  Thus,  the  amount  received  by 
the  Bank  from  the  issuance  of  Class  B 
stock,  per  7  CFR  1610.10(c),  was 
$527,001  (S843, 911-5316,910),  The 
amount  rpc:pi\'pd  hv  the  Bank  in  fiscal 


year  1999  from  the  issuance  of  Class  C 
stock  was  Si 8.309, 

The  Bank  did  not  issue  debentures  or 
any  other  obligations  related  to  the 
liquidating  account  in  fiscal  year  1999, 
Consequently,  no  cost  was  incurred 
related  to  the  issuance  of  debentures 
subject  to  7  U,S,C,  §  948(b)(3)(D). 

The  excess  of  fiscal  year  1999  loan 
advances  from  the  liquidating  account 
over  amounts  received  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $17,251,208, 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  monev  rate  as 
defined  in  7  U.S.C.  §  948(b)(3)(D)(v). 
The  calculation  of  the  Bank's  historical 
cost  of  money  rate  for  advances  from  the 
liquidating  account  is  also  provided  in 
Table  1.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c),  The  cost  for  money 
rains  fnr  fisraj  vnar--  ift"4  thrnugh  1987 
.ji-^' ^li-fintni  ;■;  -tn*]  .n  4()h  '^   of  the  RE 
.•\ct,  ds  amended  t)v  Pub.  L.  lOQ-203, 
and  are  listed  in  7  CFR  1610.10(c)  and 
Table  1  herein. 

Sources  and  Costs  of  Funds — Fmanc  ini; 
Account 

In  accordance  with  ieoliun  4Ub(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1999.  Advances 


for  the  purchase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
$1,822,270,  Since  there  were  no 
rescissions  of  loan  funds  advanced  for 
Class  B  stock,  the  amount  received  by 
the  Bank  from  the  issuance  of  Class  B 
stock,  per  7  CFR  1610.10(c).  was 
$1,822,270.  The  Bank  did  not  receive 
any  amounts  in  fiscal  year  1999  from 
the  issuance  of  Class  C  stock. 

During  fiscal  year  1999,  issuance  of 
debentures  or  any  other  obligations 
related  to  the  financing  account  were 
$36,336,255  at  an  interest  rate  of  5.81%. 

The  excess  of  fiscal  year  1999  loan 
advances  from  the  financing  account 
over  amounts  received  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $527,207.  The 
cost  associated  with  this  excess  is  the 
historical  cost  of  monev  rate  as  defined 
in  7  U.S.C.  §948(b){3)(b)(v}.  The 
calculation  of  the  Bank's  historical  cost 
of  money  rate  for  advances  from  the 
financing  account  is  also  provided  in 
Table  2,  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c). 

Dated:  November  4,  1999. 
Christopher  A.  McLean, 
Acting  Governor,  Rural  Telephone  Bank. 

BILLING   CODE   ,34ia-15-P 
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TABLE  1 

Rural  Telephone  Bank  Cost  of  Money  Rate  -  Liquidating  Account: 


FY  1999 

HI 

(bl 

fcl 

Source  of  Bank  Funds 

Amount 

Cost 

(a)  X  (b) 

(c)  /  Advances 

Issuance  of  Class  A  Stock 

S 

2,00% 

S 

. 

00000% 

Issuance  of  Class  B  Stock 

$ 

527-0O1 

000% 

s 

- 

0.0000% 

Issuance  of  Class  C  Stock 

$ 

18,309 

5.50% 

$ 

1,007 

0.0057% 

Issuance  of  Debentures 

and  Other  Obligations 

s 

- 

$ 

- 

0.0000% 

Excess  of  Total  Advances 

Over  Issuances 

s 

s 

'/25' 208 
'  '   .^96.5 '8 

6  19%                     $         1,067,850 
CALCULATED  COST  OF  MONEY  RATE 

6.0003% 

Total  FY  1999  Advances 

6.01% 

MINIMUM  RATE  ALLOWABLE 


5.00% 


Rural  Telephone  Bank  Historical  Cost  of  Money  Rate  -  Liquidating  Account: 


ISI 

m 

(£} 

(c)  /  Total 

Fiscal  Year 

Cost  ot  Money 

Advances 

(a)  X  (b) 

Advances 

FV  1974 

5  01% 

s 

1 1 1 ,022,574 

$ 

5,562.231 

0.235% 

FY  1975 

5  85% 

$ 

130.663,197 

$ 

7,643,797 

0,323% 

FY  1976 

6  33°'o 

s 

99,915,066 

$ 

5,325,473 

0.225% 

FY  1977 

5  CXJ°'o 

$ 

80,907,425 

S 

4,045,371 

0.171% 

FY  1978 

5  87% 

s 

142,297,190 

$ 

8,352,845 

0.353% 

FY  1979 

5  93% 

$ 

130,540,067 

s 

7.741,026 

0.327<y<, 

FY  1980 

S  'C*o 

$ 

199,944,235 

$ 

16,195,483 

0.684% 

FY  1981 

9  46% 

s 

148.599,372 

$ 

14,057.501 

0.594% 

FY  1982 

8  39°'o 

$ 

112.232,127 

$ 

9,416.275 

0.398% 

FY  1983 

6  99*^= 

$ 

93,402,836 

$ 

6,528,858 

0.276*'',. 

FY  1984 

6  55% 

s 

90,450,549 

s 

5,924,51 1 

0.250% 

FY  1985 

5^00*0 

$ 

72,583,394 

$ 

3,629.170 

0.153% 

. 

FY  1986 

5  :3Cr, 

s 

71,582,383 

$ 

3,579,119 

0.151% 

FY  1987 

5  OCf'o 

$ 

51.974,938 

$ 

2,598,747 

0.110% 

FY  1988 

5  OCT'-c 

s 

119,488.367 

s 

5.974,418 

0.252% 

FY  1989 

5  00°-o 

s 

97,046.947 

$ 

4,852,347 

0.205% 

FY  1990 

5  OO^o 

s 

107,694,991 

$ 

5,384,750 

0.227% 

FY  1991 

5  43°„ 

$ 

163,143,075 

$ 

8,858,669 

0.374% 

FY  1992 

6  14% 

$ 

84.940.822 

$ 

5,215,366 

0.220^i 

FY  1993 

D  05% 

$ 

84,605,366 

$ 

5,118,625 

0.216% 

FY  1994 

6  '  b% 

$ 

54,530,897 

$ 

3,353,650 

0.142% 

FY  1995 

6  '34°'c 

$ 

35,967,133 

$ 

2,172,415 

0.092% 

FY  1996 

6  db'^'. 

$ 

30,965,187 

$ 

1 .873,394 

0.079% 

FY  1997 

b  98% 

s 

32,602,587 

$ 

1,949,635 

0.082% 

FY  1998 

5  96"  o 

s 

20,673,798 

$ 

1,232,158 

0.052% 

TOTAL  ADVANCES 


$     2,367,774,523        COST  OF  MONEY 


6.19% 


'[  K  !).       K)   j'lHir,  Filed  11-17-99;  8:4.5  ami 
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Rural  Telephone  Bank  Cost  of  Money  Rate  -  Financing  Account: 


FY  1999 
Source  of  Bank  Funds 

(Si 
Amount 

ib2 
Cost 

(a)x{b) 

(c)  /  Advances 

Issuance  of  Class  A  Stock 
Issuance  of  Class  B  Stock 
Issuance  of  Class  C  Stock 
Issuance  of  Detientures 

$ 
$ 
$ 

1.822,270 

2  00^0 
O00°'o 
5  50% 

S 

S 

s 

O0000<^e 

COOOO^c 

C  000G°-, 

and  Other  Obligations 
Excess  of  Total  Advances 

S 

36,336.256 

5.81% 

$          2 . *  • '  1 36 

£457-,% 

Over  Issuances 

$ 

s 

527,207 
38.685,732 

6  41% 

$                33  '94 

C  0874% 

Total  FY  1999  Advances 

CALCULATED  COST  OF  MONEY  RATE 
MINIMUM  RATE  ALLOWABLE 

5.54% 

5  00°'. 

Rural  Telephone  Bank  Historical  Cost  of  Money  Rate  -  Financing  Account: 


lil 

(b} 

l£] 

(cj  /  Total 

Fiscal  Year 

Cost  of  Money 

Advances 

(a)  X  (b) 

Advances 

FY  1992 

7  38% 

S 

4,056,250 

$ 

?99  36 ' 

0.127% 

FY  1993 

635% 

$ 

23,839.200 

$ 

1513  759 

0   643°e 

FY  1994 

6  40°/<. 

$ 

56,838,902 

S 

3,637  69C 

1  54€*c 

FY  1995 

6  88% 

s 

37,161,517 

s 

2,556  712 

1  087°c 

FY1996 

642°/o 

s 

44,536,621 

s 

2  859.251 

1  2 '  S% 

FY  1997 

6.54% 

$ 

34.368.726 

s 

2.24  7  7^5 

C  955% 

FY  1998 

5  71% 

$ 

34.446,458 

s 

1  966  893 

0  836^0 

TOTAL  ADVANCES 


235^47,674         COST  OF  MONEY 


6.41% 


DEPARTMENT  OF  AGRICULTURE 

itorest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC).  Advisory 
Committee 

AGENCY:  Forest  Service,  Agrst  ulture. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advison- 
Committee  will  meet  on  December  9. 

1999  at  the  Jefferson  Countv  Firehall 
located  at  the  corner  of  Adam  and  "]" 
Street  off  of  Highway  97  in  Madras. 
Oregon.  A  busmess  meeting  will  begin 
at  9:30  am  and  finish  at  4:30  pm 
Agenda  items  inc:lude  a  ,Sur\-ev  and 
Manage  Species  Update,  a  Response  to 
a  Northwest  Plan  Interpretation. 
Subcommittee  Updates.  ICBEMP 
Comment  Process.  Year  2000  Prngram  of 
Work,  and  a  Public  Forum  from  4:00  pin 
till  4:30  pm.  All  Deschutes  Province 


Advisory  Committee  Meetings  are  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Npil!;(>  (^haudet,  i'rovince  Liaison. 
I  ^n.\   Bend-Ft,  Rock  Ranger  District, 
1230  N,E,  3rd,.  Bend   OR  97701.  Phone 
(541)  383-4769. 

Dated:  November  8, 1999. 
Sally  Collins, 

Forest  Supen'isor. 

[PR  Dor.  99-2996,5  Filed  11-17-99;  8:45  am] 

BILLING  CODE  3410-n    M 


DEPARTMENT  OF  COMMERCE 

Office  of  Inspector  General: 
Performance  Review  Board: 
Membership 

The  following  individuals  are  eligible 
to  serve  on  the  Performance  Review- 
Board  (PRB)  in  accordance  with  the 

Officf*  iif  Inspector  Cenera!'^  Seninr 


Executive  Service  Performance 
Appraisal  System: 

Alan  P.  Balutis 

Mary  L.  Casey 

Judith  J.  Gordon 

Peter  L.  McClintock 

Denise  Yaag, 

Executive  Secretar\\  Performance  Re\iew 

Board.  Office  of  Inspector  General. 

[PR  Doc.  99-.S0162  Filed  11-17-99:  8:45  am] 

BILUNG  CODE  3S10-55-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID   111299A] 

Mid-Atlantic  Fishery  Management 
Council:  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  iNMFS),  National  Oceanic  and 
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.Xtmospheric  Admini.stration  (NOAA), 

(^(immf'rc.e. 

action:  Notice  of  public  meetings. 

SUMMARY:  The  Mid-Atlantic  Fishery 

Mandgement  Council's  Summer 
Flounder  Monitoring  flommittee.  Scup 
Monitoring  (Committee,  and  Black  Sea 
Bass  Monitoring  C.ommittoe  will  hold  a 
public  mtH'ting 

DATES:  The  meeting  will  be  held  on 
Monddv.  December  6,  1999.  beginning 
fit  10:00  am  with  the  Summer  Flounder 
Monitoring  ('ommittee.  followed  by  the 
Black  Sea  Bass  .M(mitoring  Committee 
,ind  the  Scup  Monitoring  Committee. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  International  Airport,  7032 
Flm  Road.  Baltimore  Washington 
internatumal  Airport.  Baltimore.  MD 
21240,  telephone  4 lO-H'j 9-3300. 

(.ouncil  Address:  Mid-Atlantic 
Fishery  Management  C'ouncil.  300  S. 
New  Street,  Dover,  DE  19904,  telephone 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T  Furlcmg,  Hxecutne  Director, 
.Mid-Atlantic  Fishery  Management 
Clouncil,  telephone  302-674-2331,6x1. 
14 

SUPPUEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to 
recommend  the  2000  recreational 
management  measures  for  summer 
flounder,  scup,  and  black  sea  bass. 

Although  non-emergency  issues  not 
contained  m  this  agenda  may  come 
before  the  ("ommittee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  such  issues  may  not  be  the  subject 
of  formal  action  during  this  meeting. 
Action  will  he  restru  ted  to  those  issues 
specifically  identified  in  this  notice  and 
anv  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305tc)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  baen  notified  of  the  Council's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meetiiii;  is  ph\sii  ally  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  five  days  prior  to 
the  meeting  liate, 

n.i'.Mi    \.>'..;r:-r  12,  1999. 

Valerie  Chambers, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  \farine  Fisheries  Service. 

IFR  Doc.  9<>- .10130  Filed  11-17-99;  8:45  am] 

BILLING  CODE  35ia-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Pakistan 

November  l,"),  1999. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  N'nvnmbor  22.  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http:// 
www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  call  (202)  482-3715, 

SUPPLEMENTARY  INFORMATION: 

.\uthority:  mm  timi  204  ol  the  .-Kgricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  666-P. 
which  is  currently  closed,  is  being 
increased  for  special  carryforward, 
which  will  re-open  the  limit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  63  FR  71096, 
published  on  December  23.  1998),  Also 
see  63  FR  59946,  published  on 
November  6,  1998. 
f.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  15,  1999. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  3, 1998,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 


on  January  1, 1999  and  extends  through 
December  31. 1999. 
Effective  on  November  22,  1999,  you  are 

dirof  ted  to  increase  the  current  Hmit  for 
Category  fi6B-P  to  1.003..591  kilograms  '.  as 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Intplementation  of  Textile  Agreements. 

|FR  Dor.  99-30177  Filed  11-15-99:  4:07  pm] 

BILLING  CODE  3510-DR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Notice  of  The  Twenty-Seventh  Meeting 
of  the  Agricultural  Advisory  Committee 

This  is  to  give  notice,  pursuant  to 
Section  10(^(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  section 
10(a)(2),  and  Section  101-6, 1015(b)  of 
the  regulations  promulgated  thereunder, 
41  CFR  101-6. 1015(b).  that  the  public 
meeting  of  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  ("AAC")  formerly 
scheduled  for  November  9.  1999.  will  be 
held  on  December  8.  1999,  in  the  first 
floor  hearing  room  (Room  1000)  of  the 
Commission's  Washington,  DC 
headquarters.  Three  Lafayette  Centre, 
1155  21st  Street.  NVV.,  Washington,  DC 
20581.  The  meeting  will  begin  at  1  p.m. 
and  last  until  4:30  p.m.  The  agenda  will 
consist  of  the  following: 

Agenda 

1,  Welcoming  Remarks 

2,  Discussion  on  Deregulatory  Initiatives 

a.  Contract  Market  Designation 

b.  Exchange  Rule  Changes 

3,  Discussion  on  CFTC  Reauthorization 

Issues 

4,  Briefing  on  Agricultural  Trade 

Options  Final  Rules 

5,  Briefing  on  Exchange  Issues 

6,  Other  Business 

The  AAC  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  issues 
affecting  agricultural  producers, 
processors,  lenders  and  t)ther  interested 
in  or  affected  by  the  agricultural 
commodities  markets,  and  to  facilitate 
communications  between  the 


'  The  limit  has  not  berii  adjusted  to  dccount  for 
any  imports  e.xporled  after  Decomber  31,  1998; 
Category  666-P:  only  HTS  numbers  6302,22.1010. 
6302.22.1020,  6302.22.2010,  6302.32,1010, 
6302.32.1020.  6302.32.2010  and  6302.32.2020. 
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Commission  and  the  diverso  agricultural 
and  dgriculturc-n'iatod  organizations 
represented  on  the  Committee.  The 
purposes  and  objectives  of  the  AAC  are 
more  fully  set  forth  in  its  charter. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  AAC. 
Commissioner  David  D.  Spears,  is 
empowered  to  condut  t  the  meeting  in  a 
fashion  that  will,  m  his  ludgment. 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  AAC  should  mail  a  copv  of  the 
statement  prior  to  the  meeting  to  the 
attention  of:  The  Agricultural  Advisor\' 
Committee,  c/o  Commissioner  David  D 
Spears.  Commodity  Futures  Trading 
Commission.  Three  Lafavette  Centre. 
n.55  21st  Street.  N\V..  Washington.  DC 
20581.  Members  of  the  public  who  wish 
to  make  oral  statements  should  also 
inform  Commissioner  Spears  in  writing 
at  the  foregoing  address  at  least  three 
business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

For  further  information  contact 
lennifer  A,  Roe.  Administrative 
Assistant  to  Commissioner  Spears,  at 
202-418-5043.  or  Marcia  K  Blase, 
(Committee  Management  Officer,  at  202- 
418-5138. 

Issued  by  the  Commission  in  Washington. 
DC,  on  November  15th,  1999. 
lean  \.  Webb. 

Secretary  of  the  Commission. 
[PR  Doc.  99-30096  Filed  11-17-99;  8:45  am] 

BILLING  CODE  6351 -01 -M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Board  of  Visitors  Meeting 

AGENCY:  Department  of  Defense 
Acquisition  University,  DoD. 
ACTION:  Board  of  Visitors  meeting. 

SUMMARY:  The  next  meeting  of  the 

Defense  Acquisition  University  (DAUl  • 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Packard  Conference  Center,  Building 
184,  Ft.  Belvoir.  Virginia  on  Wednesdav 
December  1.  1999  from  0900  until  1500 
The  purpose  of  this  meeting  is  to  report 
back  to  the  BoV  on  c(mtinuing  items  nf 
interest.  The  agenda  will  also  include  a 
discussion  on  the  most  recent  efforts  to 
reorganize  the  University  into  unified 
structure. 

The  meeting  is  open  to  the  public: 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 


desiring  to  attend  the  mei-;;!,,:  -;;.,::] 
call  Mr.  John  Michel  at  70J  -h4a-b756. 

Dated:  November  12.  1999. 
L.M.  Bynum. 

Alternate  OSD  Federal  Liaison  Officer, 

Department  of  Defense. 

|FR  Doc.  99-30071  Filed  11-17-99;  8:45  am] 

BILLING  CODE  S001-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  a  Joint  Use 
Supplement  to  the  Final  Programmatic 
Environmental  Impact  Statement  (EIS) 
for  the  Disposal  of  Kelly  Air  Force 
Base  (AFB).  Texas 

The  United  States  Air  Force  (Air 
Force)  is  issuing  this  notice  to  advise 
the  public  of  its  intent  to  prepare  a  joint 
use  supplement  to  the  May  1997,  Final 

Programmatic  EIS.  Disposal  of  Kelly 
.\FB  in  San  Antonio,  Texas  (Joint  Use 
Supplemental  EIS),  The  Greater  Kelly 
Development  Corporation  (GKDC)  has 
requested  that  the  Air  Force  authorize 
joint  civil  and  military  use  of  portions 
of  the  airfield  facilities  at  Kelly  AFB  and 
permit  regular  civilian  aircraft 
operations.  The  Joint  Use  Supplemental 
EIS  will  analyze  potential 
environmental  impacts  from  GKDC's 
proposal  and  alternatives  and  will  be 
considered  in  making  decisions  about 
joint  use  that  will  be  documented  in  the 
Air  Force's  Record  of  Decision.  The 
GKDC,  the  City  of  San  Antonio,  and  the 
Federal  Aviation  Administration  have 
been  invited  to  act  as  cooperating 
agencies  in  this  process. 

On  December  7,  1999.  starting  at  6:00 
p.m..  a  public  scoping  meeting  will  be 
held  at  John  F  Kennedy  High  School, 
1922  South  General  McMuUen 
Highway.  San  Antonio,  Texas.  The 
scoping  meeting  will  be  a  forum  for 
public  officials  and  the  community  to 
provide  information  and  comments 
relative  to  environmental  issues  and 
concerns  that  need  to  be  assessed  and 
discussed  in  the  Joint  Use  Supplemental 
EIS,  During  the  meeting,  the  Air  Force 
will  discuss  the  proposal  for  joint  use  of 
portions  of  Kelly  AFB,  describe  the 
process  involved  in  preparing  a 
supplemental  EIS,  and  ask  for  input  on 
joint  use  alternatives.  The  Air  Force  will 
consider  all  comments  offered  by  any 
federal,  state,  or  local  government 
agency,  as  well  as  any  individual  or 
private  entity.  The  cumulative  impacts 
of  a  proposed  Texas  Air  National  Guard 
mission  change  environmental 
assessment  will  be  incorporated  into  the 
Joint  Use  Supplemental  EIS. 


To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  joint  use  alternatives,  the 
Air  Force  recommends  that  comments 
be  presented  at  the  earliest  possible 
date.  The  formal  coping  process  will 
end  January  7.  20pO.  The  Air  Force  will, 
however,  accept  additional  comments 
any  time  during  the  process. 

Please  direct  WTitten  comments  or 
requests  for  further  information 
concerning  the  Joint  Use  Supplemental 
EIS  to  Jonathan  D.  Farthing,  HQ  AFCEE/ 
EGA,  3207  North  Road.  Brooks  AFB.  TX 
78235-5363.  210-536-3787, or  fax  to 
210-536-3890. 
Janet  A,  Long, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  99-30077  Filed  11-17-99;  8:45  am] 

BILUNG  CODE  5001 -05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army.  Corps  of 
Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/R)  and  Feasibility 
Report  for  the  Upper  Penitencia  Creek. 
California.  Flood  Control  Study 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DnD 

action:  Notice  of  intent, 

SUMMARY:  The  San  Francisco  District, 
U.S.  Army  corps  of  Engineers,  together 
with  its  non-Federal  sponsor,  the  Santa 
Clara  Valley  Water  district,  is 
conducting  a  feasibility  study  for  flood 
control  along  Upper  Penitencia  Creek, 
Santa  Glara  County,  California.  Based  on 
the  results  of  the  reconnaissance  study 
the  Corps  has  determined  there  is  a 
Federal  interest  in  two  alternatives  that 
would  modify  the  floodplain.  construct 
a  bypass  culvert,  and  in  the  alternative, 
floodproof  some  structures.  These 
alternatives  would  provide  net 
economic  benefits  while  minimizing 
environmental  impacts.  The  Corps  of 
Engineers  is  the  lead  agency  for  this 
project  under  the  National 
Environmental  Policy  Act  (NEPA).  and 
the  Santa  Clara  Valley  Water  district 
(SCVWD)  is  the  lead  agency  under  the 
California  Environmental  Qualitv  Act 
(CEQA).  The  EIS/R  will  enable  the  lead 
agencies  to  comply  with  the 
requirements  of  NEPA  and  CEQA, 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  cuirimunt»  diid  questiuui 
regarding  the  scoping  process  or 
preparation  of  the  EIS/R  should  be 
directed  to  Mr.  Bill  Dejager  at  (415) 
977-8670  or  Mr.  Gary  Flickinger  at  (415) 
977-8548  at  the  U.S.  Armv  Corps  of 
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Engineers.  San  Francisco  District,  333 
Market  Street,  7th  Floor.  Planning 
Ekanch.  San  Francisco.  C.A  44105-2197. 
SUPPLEMENTARY  INFORMATION: 

1.  Authority 

The  feasihilitv  studv  is  being 
(onducted  under  authority  of  the  Flood 
Cliintrol  .\ct  of  18  .August  1941,  which 
authorized  a  preliminarv  examination 
and  survey  of  the  Coyote  River  (now 
(ioyote  Creek,)  and  its  trihutaries.  A 
reconnaissance  stuii\  of  flood  control 
alternatives  along  Upper  Penitencia 
(ireek  was  completed  in  1995.  This 
studv  determined  there  is  a  Federal 
interest  in  a  flood  control  project  in  the 
studv  area.  .A  detailed  (feasibility)  study 
has  subsequently  been  initiated  with  the 
S(]V'\VU  to  support  further  Federal 
participation  in  the  project. 

2.  Alternatives 

Three  basic  alternatives,  each  with 
three  subalternatives.  were  developed 
for  the  reconnaissance  study.  These 
alternatives  inc:luded  various 
combinations  of  modified  floodplam.s, 
bypass  channels,  trapezoidal  channels, 
and  floodproofing  The  feasibility  studv 
will  examine  a  range  of  alternative 
methods  of  flood  control 

3.  Comments  and  Scoping  Meetings 

The  Corps  of  Engineers  is  requesting 
public  input  during  the  EIS/R 
preparation  for  this  project.  All 
interested  Federal.  State,  and" local 
agencies,  Indian  tribes,  private 
organizations,  and  mdividuals  are 
invited  to  participate  in  the 
environmental  scoping  process 
established  by  Federal  regulations.  A 
scoping  meeting  will  be  held  on 
December  1.  1999.  from  7:00  PM  to  9:00 
PM,  at  the  Education  Center  Lounge, 
East  Side  Union  High  School,  830  N. 
Capitol  Aw..  San  Ie)se  California  95133. 
The  purpose  of  the  meeting  is  to 
determine  the  environmental  issues  of 
concern  to  the  public  that  should  be 
addressed  bv  the  EIS/R.  .-K  public 
comment  period  for  the  proposal  will 
open  on  November  19.  1999.  and  will 
close  on  December  20.  1999.  The  public 
will  have  an  additional  opportunity  to 
comment  on  proposed  alternatives  after 
the  EIS'  R  IS  released  to  the  public  at  a 
later  dattv  This  EIS  scoping  meeting  will 
also  servf  as  a  scoping  meeting  for  the 
purposes  of  C^EQA. 

4.  Issues  to  be  Considered 

The  EIS.  R  will  examine 
fn\  ironmental  issues  of  public  concern 
irising  from  the  scoping  process,  and 
project  impacts  alroadv'  known  to  the 
C'lirps.  These  impacts  will  include,  but 
cirr  not  limited  to-  wildlife,  fisheries. 


threatened  and  endangered  species. 
vegetation,  water  quality,  recreation  and 
park  development,  aesthetics, 
transportation,  cultural  resources. 
public  safety,  and  noise.  The  EIS/R  will 
disclose  the  project's  compliance  with 
all  applicable  statues,  rules,  and 
regulations.  Included  will  be 
coordination  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  under  the  Fish 
and  Wildlife  Coordination  Act, 
coordination  with  the  FWS  and  the 
National  Marine  Fisheries  .Service  under 
the  Endangered  Species  Act,  and 
coordination  with  the  State  of  California 
under  the  Federal  Clean  Water  Act  and 
Clean  Air  Act. 
Erik  T.  Blechinger. 
Maj.  En.  Deputy  Commander. 
(PR  Doc.  99-30159  Filed  11-17-99;  8:45  ami 

BILLING  CODE  3710-19-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP99-441-002] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Take  notice  that  on  November  8, 
1999,  CNG  Transmission  Corporation 
(CNG)  filed  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
the  following  tariff  sheets,  with  an 
effective  date  of  August  1,  1999; 

Sub.  Second  Revised  Sheet  No.  254A 
Sub.  Second  Revised  Sheet  No.  260 

CNG  requests  waiver  of  the  notice 
requirements  of  Section  154.207  of  the 
Commission's  regulations,  so  that  CNG's 
revised  tariff  sheets  may  become 
effective  as  proposed. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  October  25, 
1999,  letter  order  in  this  docket. 
Consistent  with  the  order.  CNG  has 
revised  Sheet  Nos.  254A  and  260  to 
reflect  the  gigacalorie  measurements  set 
forth  in  GISB  Standard  2.3.9. 

CNG  states  that  copies  of  its  letter  of 
transmittal  and  enclosures  are  being 
served  upon  its  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  DC. 
20426,  in  accordance  with  .Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Copies  of  this  filing  are  on  file  with  the 

(>)mmission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room.  This  filing  may  be  viewed  on  the 

web  at  http://www.fert:. fed. us/on  line/ 

rims. htm  (call  202-208-2222  for 

assistance). 

Linwood  \.  Watson,  jr.. 

Acting  Secretary. 

|FR  Doc.  99-30102  Filed  11-17-99:  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-5-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Filing 

November  12.  1999. 

Take  notice  that  on  November  8, 
1999.  Colorado  Interstate  Gas  Company 
(CIG).  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  Substitute  Tenth  Revised 
Sheet  No.  229  to  be  effective  November 
1.  1999. 

CIG  states  that  the  purpose  of  this 
filing  is  to  correct  a  spelling  error  and 
to  be  in  full  compliance  with  the  order 
that  issued  October  27.  1999  in  Docket 
No.  RPOO-5-000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissitm. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  cimsidered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
I.inwood  .\.  Watson,  Ir., 
.Acting  Secretary. 
(FR  Dor.  99-30106  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GTOO-3-000} 

Destin  Pipeline  Company,  L.L.C.: 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

November  12,  1999. 

Take  notice  that  on  November  5, 
1999,  Destin  PipeHne  Company,  LLC. 
(Destin)  tendered  for  fihng  two  non- 
conforming transportation  service 
agreements  and  the  following  tariff 
sheet  as  part  of  Destin's  FERC  Gas 
Tariff,  Original  Volume  No.  1,  to  be 
effective  December  1,  1999. 

First  Revised  Sheet  No.  258 

Destin  states  that  this  filing  was  made 
to  submit  ratp  .Schedule  FT-2  Service 
.■\greenients  between  Destin  and  Mobil 
Oil  Exploration  &  Producing  Southeast 
Inc.  and  between  Destin  and  Phillips 
Petroleum  Clompany  which  deviate  from 
the  form  of  Rate  Schedule  FT-2  Service 
.■\greements  in  Destin's  Tariff  and  to 
reference  these  agreements  in  Destin's 
Tariff 

Destin  states  that  copies  of  the  filing 
will  be  served  upon  its  shippers  and 

mfiTestcd  state  (  oiiiniissions. 

.•\n\  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordanc  e 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
.\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://vvww.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  ,\.  Watson,  jr.. 
Acting  Secretary. 
[f-R  n<)(    qr)-.3nn08  Filed  11-17-99;  8:45  am) 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-509-001] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Compliance  Filing 

November  12.  1999. 

Take  notice  that  on  November  5, 
1999,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  below  for  effectiveness  on 
October  22,  1999: 

Second  Revised  Sheet  No.  305 
Sub  Second  Revised  Sheet  No.  323 

Granite  State  states  that  the  purpose 
of  this  filing  is  to  comply  with  the  Letter 
Order  issued  in  this  proceeding  on 
October  22.  1999. 

According  to  Granite  State,  copies  of 
the  filing  have  been  mailed  to  all 
affected  customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulator}-  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary'. 
[FR  Doc.  99-30103  Filed  11-17-99:  8:45  am] 

BILLING  CODE  67'7-oi    M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 0-001] 

Koch  Gateway  Pipeline  Company: 
Notice  of  Compliance  Filing 

November  12,  1999. 

Take  notice  that  on  November  8, 
1999,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 


No,  1,  the  following  tariff  sheet,  to 
become  effective  October  22,  1999. 

Substitute  First  Revised  Sheet  No.  1415 

Koch's  states  that  its  filing  is  in 
compliance  with  the  Commission's 
Order  Accepting  Tariff  Sheets,  subject  to 
conditions,  issued  October  22.  1999.  in 
Docket  No.  RP99-510.  The  proposed 
tariff  changes  specify  the  types  of 
transportation  discounts  that  mav  be 
offered  to  Koch's  FT,  IT.  and  NNS  rate 
schedules  without  the  burden  of  filing 
each  discount  contract  with  the 
Commission. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  be  viewed  on  the 
web  at  http://www.ferc.fed.us/online/ 
rims. htm  (call  202-208-2222  for 
assistance). 
Linwood  A.  Watson.  ]r., 
Acting  Secretary-. 
|FR  Doc.  99-30104  Filed  11-17-99:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  flPOa-2-001] 

Overthrusf  Pipeline  Company.  Notice 
of  Tariff  Filing 

November  12.  1999. 

Take  notice  that  on  November  5. 
1999.  Overthrust  Pipeline  Company 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1- 
A,  Substitute  Sixth  Revised  Sheet  No. 
70,  to  be  effective  April  1.  2000. 

On  October  1,  1999.  Overthrust  filed 
tariff  sheets  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  Part  154  of  the 
Commission's  regulations,  to  be 
effective  November  1,  1999  (the  October 
1  filing).  On  October  28.  1999.  the 
Commission  issued  an  Order  Accepting 
and  Suspending  Tariff  Sheets.  Subject  to 
Refund  and  Conditions,  and 
Establishing  a  Hearing  in  this 
proceeding.  Ordering  Paragraph  A 
mandated  that  the  tariff  sheets  become 
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fiffective  April  1.  2000,  and  Ordering 
F'aragraph  C  required  that  Overthru.st 
file,  within  30  days  of  the  order  issues 
date,  a  revised  Sheet  No.  70  to  remove 
the  language  that  eliminates  the  IT 
revenue  crediting  as  of  fanuar\'  1,  2003. 
This  filing  is  made  to  comply  with  the 
(Commission's  order. 

(herthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  Overthrust's 
(  ustomers,  the  Wyoming  Public  Service 
Commission  and  the  Utah  Division  of 

Public  I'tilities. 

.\n\  person  desiring  to  protest  this 
filini;  should  file  a  protest  with  the 
Federdl  Energy  Regulatory  Commission. 
BH8  First  Street.  NE.  Washington,  DC 
2()42b.  in  accordance  with  Section 
:i8.T.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  he  considered  by  the  Commission 
111  (if'ff'rminmg  the  appropriate  action  to 
h>'  t.ikt-n,  hiit  will  not  serve  to  make 
priit(>st.int.s  p.irties  to  the  proceedings. 
(  npii's  (if  this  filing  are  on  file  with  the 
(  oinmission  and  are  available  for  public 
uispprtion  in  the  Public  Reference 
Kiiiim  This  filing  may  be  viewed  on  the 
\\■^'\)  at  htt://www. fere. fed. us/online/ 
rmis.htm  (call  202-208-2222  for 
assistancp). 
linwnod  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Dor.  qq-.-^OIOS  Filed  11-17-99;  8:45  am] 

BILLING  CODE  ST'ThT-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER96-3064-014.  et  al.] 

EnerZ  Corporation,  et  al.:  Electric  Rate 
and  Corporate  Regulation  Filings 

November  10,  1999. 

Take  nnticf  that  the  following  filings 

h.ive  been  madf  with  the  Commission: 

1.  EnerZ  Corporation,  lEP  .Marketino, 
LLC,  Energy  Resource  Management 
Corporation,  and  Enron  Power 
Marketing.  Ini . 

[Docket  Nos.  ER96-.3064-014,  ER95-802- 
000.  ER96-338-014.  and  ER94-24-0321 

Take  notice  that  on  November  3,  1999 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only. 


2.  Wicor  Energy  Services,  Inc.  and 
People's  Electric  Corporation 

[Docket  Nos.  ER9tt-34-0i:j.  h:K96-34-014, 
ER96-.34-01.5,  ER96-34-016.  and  ER98- 
3719-0051 

Take  notice  that  on  October  29,  1999. 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
Commission  in  the  above-mentioned 
proceedings  for  information  only, 

3.  FirstEnergy  Trading  Services.  Inc. 

[Docket  No.  ER99-2.=i  16-0011 

Take  notice  that  on  October  29,  1999. 
FirstEnergy  Trading  Services,  Inc.  filed 
their  quarterly  report  for  the  quarter 
ending  September  30,  1999,  for 
information  only. 

4.  PanCanadian  Energy  Services  Inc., 
LG&E  Eneri^y  Marketing  Inc..  CNG 
Power  Servi(  es  (iorporation.  Citizens 
Power  Sales.  Sempra  Energy  Trading 
Corp  .  korh  Energy  Trading.  Inc., 
Eneri^v  Services,  Inc.,  Mid  American 
Natural  Resources,  Inc.,  ConAgra 
Energy  Services.  Inc..  Choral  Power. 
L.L.C.,  V.  S.  Power  &  Light.  Inc..  Duke/ 
Louis  Dreyfus,  LLC  Duke  Energy 
Marketing  Corp..  Enerserve,  L,C., 
Energy  Resource  Management 
Corporation.  SC.WA  Energy 
Marketing.  Edison  Sourte,  CL  Power 
Sales  Si.\.  L.L.C..  Anker  Power  Services. 
Inc..  OGE  Energy  Resources.  Inc.. 
Statoil  Energy  Services,  Inc..  Enron 
Energy  Services,  Inc..  Hasflund  Energy 
Trading,  LLC,  Pepco  Services,  Inc., 
ACN  Power,  Inc..  Lakeside  Energy 
Services,  LLC,  CP  Power  Sales  Eleven, 
L.L.C.,  Duke  Energy  Trading  and 
Marketing,  L.L.C..  Georgia  Natural  Gas 
Company,  and  Duke  Energy  Merchants. 
L.L.C. 

[Docket  Nos.  ER90-168-043.  ER94-1188- 
030,  ER94-1.S.54-023,  ER94-1685-027. 
ER94-1691-026,  ER95-21 8-019.  ER95- 
1021-017.  ER95-1423-011.  ERg5-l  751-016. 
ER96-25-018.  ER96-10.5-016.  ER96-108- 
019.  ER96-109-019,  ER96-109-020.  ER96- 
182-016,  ER96-358-013.  ER96-1086-014. 
ER96-2150-013,  ER96-2652-037.  ER97- 
3788-008.  ER97-4,345-011,  ER97-4381-004. 
ER98-13-012.  ER98-2535-O02.  ER98-3096- 

005.  ER98-4685-001.  ER98-4685-O02, 
ER98-468.5-003.  ER99-505-O03.  ER99-894- 

004.  ER99-2774-001.  ER99-41 26-001.  and 
ER99-4485-001I 

Take  notice  that  on  November  1, 
1999,  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  infornfation  only. 

5.  North  American  Electric  Reliability 
Council 

[Docket  No.  ER99-2997-0021 

Take  notice  that  on  November  1 . 
1999,  the  North  American  Electric 


Reliability  Council  (NERC)  filed  a  clean, 

nnn-red-lined  version  of  the 
Transmission  Loading  Relief  (TLR) 
amendments  previously  filed  in  the 
above-referenced  docket  and  accepted 
by  the  Commission. 

Comment  date:  November  24.  1999.  in 
accordance  with  ,Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  Public  Service  Company  of  New 
Mexico 

[Docket  No.  EROO-416-OOOl 

Take  notice  that  on  November  2, 
1999.  Public  Service  Company  of  New 
Mexico  (PNM)  submitted  for  filing  the 
San  Juan  Project  Participation 
Agreement  (the  Participation 
Agreement)  between  PNM,  Tucson 
Electric  Power  Company  (TEP).  City  of 
Farmington.  New  Mexico  (Farmington), 
M-S-R  Public  Power  Agency  (M-S-R), 
Los  Alamos  County.  New  Mexico  (Los 
Alamos).  Citv  of  .Anaheim,  California 
(,\naheim),  Utah  .Associated  Municipal 
Power  Systems  (UAMPS).  Southern 
California  Public  Power  Authority 
(SCPP,-\)  and  Tri-State  Generation  and 
Transmission  .Association.  Inc.  (Tri- 
State).  The  Participation  Agreement 
supersedes  the  Co-Tenancy  Agreement 
and  the  San  Juan  Project  Operating 
.X^recmcnt  which  presently  control  the 
ownership  and  operatirm  of  the  San 
luan  Generating  Station. 

PNM  requests  that  the  Participation 
Agreement  be  accepted  for  filing 
effective  as  of  the  earliest  feasible  date 
and  therefore  requests  a  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  havc^  been  served 
on  each  of  TEP,  Farmington.  M-S-R. 
Los  Alamos.  Anaheim.  UAMPS.  SCPPA 
and  Tri-State.  as  well  as  on  the  New- 
Mexico  Public  Regulation  Commission. 

Comment  date:  November  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PP&L  Montana,  LLC 

[Docket  No.  ER()()-4 1 7-0001 

Take  notice  that  on  November  2. 
1999,  PP&L  .Montana,  LLC  submitted  on 
its  own  behalf  and  that  of  its  wholly- 
owned  subsidiary.  PP&L  Colstrip  II. 
LLC.  a  proposed  Open  ,\ccess 
Transmission  Tariff. 

The  Applicants  request  an  effective 
date  of  December  1.5.  1999.  the 
anticipated  date  of  a  transaction  closing 
in  which  they  will  acquire  the 
transmission  facilities  covered  by  the 
proposed  Tariff. 

Comment  date:  November  22.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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H.  HI  Paso  Kip(;tri(  (^onipanv.  Central 
\  prmont  Publir  Service  Corporation. 
.\merGen  Energy  Company.  L.L.C.. 
Indeck-Pepperell  Power  Asso(  iates, 
Inf..  Publii  Service  Electric  and  (ias 
Ciompany.  .\(i  Energy.  L.P..  et  a!..  IWE 
Eowell  Power  LLC.  I  nitil  Power  Ciorp.. 
.'Mliante  for  Ciooperative  Energv 
Services.  Power  Marketing  LLC.  Rocky 
Road  Power  LLC:.  Dartmouth  Power 
.Associates  Limited,  Partnership. 
Dighton  Power  .Assor  iates  Limited 
Partnership,  and  Yadkin.  Inc. 

(Docket  Nos.  EROO-4 19-000.  EROO-420-000. 
EROO-423-000.  EROO-424-000.  EROO-427- 
000,  EROO-428-000,  EROO-429-000.  EROO- 
4.30-000.  EROO-4 .3.3-000.  ERO0-438-OOO. 
ER0O-444-O00,  ER00-445-000.  and  EROO- 
447-0001 

Take  notice  that  on  November  1, 
1999,  the  above-mentioned  affiliated 
power  producers  and/or  public  utilities 
filed  their  quarterly  reports  for  the 
quarter  ending  September  30,  1999. 

Comment  date:  November  22.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  EROO-448-OOOl 

Take  notice  that  on  November2,  1999, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  a  proposed 
Appendix— I  to  the  Midwest  ISO 
Agreement  (Agreement).  The 
Commission  accepted  and  suspended 
the  Agreement,  subject  to  refimd  and 
other  conditions,  by  its  order  in  this 
proceeding  issued  September — 16.  1998. 
Midwest  Independent  Transmission 
System  Operator.  Inc..  84  FERC  ^  61.230 
(1998).  The  Agreement  is  designated  as 
Midwest  ISO  Rate  Schedule  FERC  No.  1. 

Midwest  ISO  states  thdt  the  purpose 
of  the  proposed  Appendi.x — I  is  to  create 
a  framework  for  membership  and 
operation  of  independent  transmission 
companies  (ITCs  or  transcos)  within  the 
ISO.  The  Midwest  ISO  proposes  to  make 
Appendix — I,  a  new  appendix  to  the 
Agreement,  effective  on  January  4.  2000. 

Comment  date:  November  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  .Allegheny  Enery.  I'SGen  .New 
England.  Inc..  Fitchburg  Gas  and 
Electric  Light  Company.  Sithe  Mystic 
LLC.  Fibertek  Energy.  LLC,  and 
Northern  Indiana  Public  Service 
Company 

[Do(:kt!t  Nos.  EROO-^49-000,  EROO-451-000, 
ER00-1.51-O00.  EROO-156-000.  EROO-458- 
000  and  ER00-4fi0-O00| 

Take  notice  that  on  the  above- 
mentioned  affiliated  power  producers 
and/or  public  utilities  filed  their 


quarterly  reports  for  the  quarter  ending 
September  30,  1999. 

Comment  date:  November  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  .Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Po\\er 
Company  (Allegheny  Power) 

lUockol  No.  tKOO-450-OOOi 

Take  notice  that  on  November  2, 
1999,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  fded 
Supplement  No.  43  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Power  offers 
generation  services. 

Allegheny  Power  requests  a  waiver  of 
notice  requirements  to  make  service 
available  as  of  November  1,  1999  to 
Commonwealth  Energv  Corporation  d/ 
b/a  ELECTRICAMERICA. 

Copies  of  the  filing  have  been 
provided  to  the  Public  L'tilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  22.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Denver  City  Energy'  Associates.  L.P. 

(Docket  So.  EK()0-,i,51-00U| 

Take  notice  that  on  November  3, 
1999,  Denver  City  Energy  Associates, 
L.P.  fded  their  quarterly  report  for  the 
quarter  ending  September  30.  1999. 

Comment  date;  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Duke  Energy  Corporation 
[Docket  No.  ER0O-452-O00| 

Take  notice  that  on  November  2, 
1999,  Duke  Energy  Corporation  (Duke) 
tendered  for  fding  a  Service  Agreement 
with  Edison  Mission  Marketing  & 
Trading.  Inc.,  for  Firm  Transmission 
Service  under  Duke's  Open  Access 
Transmission  Tariff. 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  October  18.  1999. 

Duke  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commissions  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 


Comment  date:  November  22,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duke  Energy  Corpnr.itKin 
IDocket  No.  EROO-453-OOOl 

Take  notice  that  on  November  2. 
1999,  Duke  Energy  Corporation  (Duke) 
tendered  for  fding  a  Service  Agreement 
with  Edison  Mission  Marketing  & 
Trading,  Inc.  for  Non-Firm 
Transmission  Service  under  Duke's 
Open  Access  Transmission  Tariff 

Duke  requests  that  the  proposed 
Service  Agreement  be  permitted  to 
become  effective  on  October  18.  1999. 

Duke  states  that  this  fding  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations  and  a  copy 
has  been  served  on  the  North  Carolina 
Utilities  Commission. 

Comment  date:  November  22,  1999.  in 
accordance  with  Standard  Peiragraph  E 
at  the  end  of  this  notice.  

15.  Dplmar\  .i  Power  &  Light  Company 
[Docket  .\o.  EKOO-4.55-0001 

Take  notice  that  November  2.  1999, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  an 
executed  umbrella  service  agreement 
with  Eruon  Power  Marketing,  Inc. 
(Enron)  under  Delmarva's  market  rate 
sales  tariff  FERC  Electric  Tariff.  Second 
Revised  Volume  No.  14. 

Delmarva  requests  an  effective  date  of 
Octobers.  1999. 

Comment  date:  November  22,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Illinois  Power  Company 

[Docket  No.  EROO-457-OOOl 

Take  notice  that  on  November  2, 
1999,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Edison  Mission  Energy 
will  take  transmission  ser\'ice  pursuant 
to  its  open  access  transmission  tariff 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1,  1999. 

Comment  date:  November  22,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Iht  Detroit  Edison  Conipan\ 

[Docket  No.  EROO-459-OOOl 

Take  notice  that  on  November  2. 
1999,  The  Detroit  Edison  Company  filed 
an  amendment  to  Schedule  4  of  Detroit 
Edison's  open  access  transmission  tariff 
and  the  joint  open  access  transmission 
tariff  of  Consumers  Energy  Company 
and  Detroit  Edison. 
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Comment  date:  November  22.  1999,  in 
accordance  with  Standard  Paragraph  E 

at  the  «nd  of  this  notice 

18.  Lowell  Cogeneration  Company  and 
Limited  Partnership 

lUotket  No.  EROO-461-OOOl 

Take  notice  that  on  November  2, 
\<-W).  Lowell  Cogeneration  Limited 
Partnership  (Lowell)  tendered  for  filing 
an  amended  rate  schedule  under  various 
rt-sjulatinns  of  the  Commission  and  for 
.m  order  accepting  Lowell's  amended 
FERC:  Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  date  of  the  filing. 

Under  its  amended  Rate  Schedule  No. 
1.  Lowell  intends  to  sell  ancillarv 
services  into  the  NEPOOL.  PJM  and 
N'YISO  ancillarv  services  markets,  and 
til  reassign  transmission  capacity 
reserved  for  its  own  use. 

Comment  date:  November  2.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Midwest  Energy,  Inc.,  SSC-LL 
L.L.C.,  Enterg>'  Services,  Inc.,  Elwood 
Energy  LLC 

1).M  k.  t  \    s   KK0()-468-000,  EROO-481-000. 
KKi)(i-4H4-(H)i),  and  fc:R0O-48.5-O0Ol 

Take  notice  that  on  November  2, 
1449.  thp  above-mentioned  affiliated 
power  producers  and/ or  public  utilities 
filed  their  quarterly  reports  for  the 
q_uarter  ending  September  30.  1999. 

Comment  date:  November  22,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulat(jr\'  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Coniinission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  .■Ml  such  motions  or 
protests  should  be  filed  on  or  before  the 
(  nmment  date   Protests  will  be 
considered  bv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
An\'  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
(if  these  filings  are  on  file  with  the 
Coinmission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
\iewed  on  the  Internet  at  http;// 
www  fere.  fed. us/online/rims. htm  (call 
202-208-2222  for  assistance). 
I.inwond  A.  Watson,  jr., 
Ai  ting  St;i:retar\ . 
IFR  Dor.  q9-:<0080  Filed  11-17-99;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-487-000.  et  al] 

Virginia  Electric  and  Power  Company, 
et  al.:  Electric  Rate  and  Corporate 
Regulation  Filings 

November  12,  1999. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Virginia  Electric  and  Power 
Company 

[Docket  No.  EROO-48 7-000] 

Take  notice  that  on  November  4, 
1999,  Virginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  the  Service  Agreement  between 
Virginia  Electric  and  Power  Company 
and  Old  Mill  Power  Companv.  Under 
the  Service  Agreement,  Virginia  Power 
will  provide  services  to  Old  Mill  Power 
Company  under  the  terms  of  the 
Company's  Revised  Market-Based  Rate 
Tariff  designated  as  FERC  Electric  Tariff 
(Second  Revised  Volume  No.  4).  which 
was  accepted  by  order  of  the 
Commission  dated  August  13,  1998  in 
Docket  No.  ER98-3 771-000. 

Virginia  Power  requests  an  effective 
date  of  November  4,  1999. 

Copies  of  the  filing  were  served  upon 
Old  Mill  Power  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  d^te:  November  24.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  York  State  Electric  &  Gas 
Corporation 

(Dockut  No.  EROO-486-000] 

Take  notice  that  on  November  4, 
1999.  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR  35, 
service  agreements  (the  Service 
Agreements)  under  which  NYSEG  may 
provide  capacity  and/or  energy  to 
Virginia  Electric  and  Power  Company 
(Virginia  Electric),  H.Q.  Energy  Services 
(U.S.)  Inc.  (H.Q.),  Central  Maine  Power 
Company  (Central  Maine),  and  Tops 
Markets,  Inc.  (Tops)  in  accordance  with 
NYSEG's  FERC  Electric  Tariff,  Original 
Volume  No.  3. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  Service 
Agreements  with  H.Q.  and  Central 
Maine  become  effective  as  of  November 
5,  1999.  the  Service  Agreement  with 
Tops  becomes  effective  on  October  19, 
1999,  and  the  Service  Agreement  with 


Virginia  Electric  becomes  effective  on 
October  22.  1999. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission.  Virginia  Electric.  H.Q.. 
Central  Maine,  and  Tops. 

Comment  date:  November  24.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Reliant  Energy  Indian  River,  LLC 

[Docket  No.  EROO-483-000| 

Take  notice  that  on  November  3, 
1999.  Reliant  Energy  Indian  River,  LLC 
(Reliant  Indian  River),  tendered  for 
filing  a  long-term  service  agreement 
under  its  market-based  rate  tariff. 

Comment  dote:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  United  Illuminating  Company 

[Docket  No.  ERU0-4H2-000| 

Take  notice  that  on  November  3. 
1999.  The  United  Illuminating  Company 
(UI),  tendered  for  filing  the  Annual 
Facilities  Charge  set  forth  in  UI's 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  (Service 
Agreement)  with  Bridgeport  Energy, 
L.L.C.,  (Bridgeport  Energy). 

Comment  date:  November  23,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

5.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company;  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER00-480-()()()l 

Take  notice  that  on  November  3. 
1999.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Companv  and  West  Penn  Power 
Companv  (Allegheny  Power),  tendered 
for  filing  Supplement  No.  62  to  add 
Conectiv  Energy  Supply.  Inc..  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatorv  Commission  in 
Docket  No^  ER96-58-000. 

The  proposed  effective  date  under  the 
Service  Agreement  is  November  2.  1999. 

Copies  of  the  filing  have  been 
provided  tu  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Ser\ice  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Florida  Power  &  Light  Company 

[Docket  No.  EROO-4 79-000) 

Take  notico  that  on  November  3, 
1999,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  Service 
.'\grpements  with  Enterg\-  Power 
Marketing  Corp.,  Coral  Power.  LLC  and 
Electric  Clearinghouse,  Inc.,  for  service 
pursuant  to  FPL's  Market  Based  Rates 
Tariff. 

FPL  requests  an  effective  date  of 
August  9.  1999.  for  the  Entergy  Power 
Marketing  Corp..  Service  Agreement. 
August  10.  1999  for  the  Coral  Power, 
LLC  Service  Agreement  and  July  22, 
1999  for  the  Electric  Clearinghouse,  Inc.. 
Service  Agreement. 

Comment  date:  November  23.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

7.  California  Independent  Svstem 
Operator  Corporation 

[Docket  No.  ERGO— 478-000] 

Take  notice  that  on  November  3. 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Reliant  Energy 
Ormond  Beach,  LLC,  for  acceptance  by 
the  Commission.  The  ISO  states  that 
.Amendment  No   1  modifies  Schedule  3, 
Section  10.2  (concerning  notices)  of  the 
Participating  Generator  Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8,  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-477-OOOl 

Take  notice  that  on  November  3, 
1999.  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  2  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Reliant  Energv 
Coolwater.  LLC.  for  acceptance  bv  the 
Commission.  The  ISO  states  that 
Amendment  No.  2  modifies  Schedule  A. 
Section  10.2  (concerning  notices)  of  the 
Participating  Generator  Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  .November  23,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EKOU— l7f)-000] 

Take  notice  that  on  November  3, 
1999.  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  2  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Reliant  Energy 
Ellwood,  LLC,  for  acceptance  by  the 
Commission.  The  ISO  states  that 
.A.mendment  No.  2  modifies  Schedule  1, 
Sections  4.1  and  4.1.2  (concerning 
Ellwood  Generating  Station),  and 
Schedule  3.  Section  10.2  (concerning 
notices),  of  the  Participating  Generator 
Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above-  — 

referenced  docket. 

Comment  date:  November  23,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-475-000] 

Take  notice  that  on  November  3, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  2  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Reliant  Energy 
Etiwanda,  LLC,  for  acceptance  bv  the 
Commission.  The  ISO  states  that 
Amendment  No.  2  modifies  Schedule  1, 
Sections  4.1  and  4.1.2  (concerning 
Etiwanda  Generating  Station),  and 
Schedule  3,  Section  10,2  (concerning 
notices),  of  the  Participating  Generator 
Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  hsted  on  the 
official  ser\dce  list  in  the  above- 
referenced  docket. 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

11.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-174-OOOl 

Take  notice  that  on  November  3. 
1999.  the  California  Independent 

System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No,  2  to 
the  Participating  Generator  Agreement 
between  the  ISO  and  Reliant  Energy 
Mandalay,  LLC.  for  acceptance  bv  the 
Commission.  The  ISO  states  that 
Amendment  No.  2  modifies  Schedule  1. 
Sections  4  1  and  4.1.2  (concerning 
Mandalay  Generating  Station),  and 
Schedule  3.  Section  10.2  (concerning 
notices),  of  the  Participating  Generator 
Agreement. 


The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  io  the  above- 
referenced  docket. 

Comment  date:  November  23.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  California  Independent  System 
Operator  Corporabon 

[Docket  No.  EROO-473-000| 

Take  notice  that  on  November  3, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1  to 
the  Meter  Service  Agreement  between 
the  ISO  and  Reliant  Energy  Ellwood, 
LLC,  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1 
modifies  Schedule  1,  Section  3.3.2 
(concerning  meter  information),  and 
Schedule  5,  Section  11.2  (concerning 
notice),  of  the  Meter  Service  Agreement. 
The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  November  23.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EKUO-472-OOOl 

Take  notice  that  on  November  3, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1  to 
the  Meter  Service  Agreement  between 
the  ISO  and  Reliant  Energy  Etiwanda, 
LLC,  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1 
modifies  Schedule  1,  Section  3.3.2 
(concerning  meter  information),  and 
Schedule  5,  Section  11.2  (concerning 
notice),  of  the  Meter  Service  Agreement. 
The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

14.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ERO0-471-OO0| 

Take  notice  that  on  November  3, 
1999,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  Amendment  No.  1  to 
the  Meter  Service  Agreement  between 
the  ISO  and  Reliant  Energy  Ormond 
Beach,  LLC,  for  acceptance  by  the 
Commission.  The  ISO  states  that 
Amendment  No.  1  modifies  Schedule  5, 
Section  11.2  (concerning  notice)  of  the 
Meter  Service  Agreement. 
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The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
dt  the  end  of  this  notice. 

15.  California  Independent  System 
Operator  Corporation 

iU(H,ket  N(y.  KKOO—iro-OOOl 

Take  notice  that  on  November  3, 
1499.  the  California  Independent 
Svstem  Operator  Corporation  (ISO) 
tendered  for  filing  .Amendment  No.  1  to 
the  Meter  Service  .Agreement  between 
the  ISO  and  Reliant  Energy  Mandalay, 
LLC,  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1 
modifies  Schedule  1.  Sections  3.3.2 
(concerning  meter  information),  and 
Schedule  5.  Section  11.2  (concerning 
notice),  of  the  Meter  Service  Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

CommfDt  date:  November  23,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

16.  California  Independent  System 
Operator  Corporation 

[Docket  No.  EROO-469-^00] 

Take  notice  that  on  November  3, 
1999,  the  Clalifornia  Independent 
Svstem  Operator  Corporation  (ISO), 
tendered  for  filing  Amendment  No.  1  to 
the  Meter  Service  Agreement  between 
the  ISO  and  Reliant  Energy  Coolwater. 
LLC.  for  acceptance  by  the  Commission. 
The  ISO  states  that  Amendment  No.  1 
modifies  Schedule  1.  Section  3.3.2 
{c(3ncerning  meter  information),  and 
Schedule  5,  Section  11,2  (concerning 
notice),  of  the  Meter  Service  Agreement. 

The  ISO  states  that  this  filing  has  been 
served  on  all  parties  listed  on  the 
official  service  list  in  the  above- 
referenced  docket. 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PP&L,  Inc. 

(Docket  No.  ER0O-^67-000! 

Take  notice  that  on  November  3, 
1999,  PPikl..  Inc.  (PP&L).  tendered  for 
filing  a  Service  Agreement  dated 
October  27.  1999  with  Commonwealth 
Knergv  Corporation  d/h/a 
electricAmerii  a.  Inc;  (CEC)  under 
PP&L's  Market-Based  Rate  and  Resale  of 
Transmission  Rights  Tariff.  FERC 
Electric  Tariff.  Revised  Volume  No.  5. 
The  Service  .-\greement  adds  CEC  as  an 
eligible  customer  under  the  Tariff. 


PP&L  requests  an  effective  date  of 
November  3,  1999,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  CEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Boston  Edison  Company 

IDotkel  No.  EROU— ttifr-OOOl 

Take  notice  that  on  November  3, 
1999.  Boston  Edison  Company  (Edison). 
tendered  for  filing  an  Interconnection 
Agreement  between  Boston  Edison 
Company  and  Cabot  Power  Corporation 
(Cabot)  dated  September  7.  1999.  The 
agreement  provides  for  the  payment  for. 
and  the  construction  of  transmission 
facilities  necessary  to  connect  Cabot's 
Island  End  Station  in  Everett. 
Massachusetts  to  Edison's  345kV  ring 
bus  at  its  Mystic  Substation. 

Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER0O-465-O00] 

Take  notice  that  on  November  3, 
1999,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO),  requested  that  the 
Commission  permit  the  Midwest  ISO  to 
waive  the  contested  aspec:t  of  the 
election  of  two  seats  on  the  Board  of 
Directors  as  called  for  bv  Article  Two. 
Section  ni(A)(3)  of  the  Midwest  ISO 
Agreement,  as  well  as  Section  4.3(b)  of 
the  Midwest  ISO  Bylaws.  The  waiver  is 
a  one-time  waiver  requested  only  for 
1999.  The  Commission  accepted  and 
suspended  the  Midwest  ISO  Agreement, 
subject  to  refund  and  other  conditions, 
by  its  Order  in  ER98-1438  issued 
September  16,  1998.  Midwest 
Independent  Transmission  Svstem 
Operator,  Inc.  84  FERC  I  61,230  (1998). 
The  Agreement  is  designated  as 
Midwest  ISO  Rate  Schedule  FERC  No.  1. 
Midwest  ISO  states  that  the  purpose  of 
the  requested  waiver  is  to  assure 
continuity  of  leadership  for  the  Midwest 
ISO  as  well  as  to  avoid  what  it  believes 
is  an  unnecessary  expense 

Midwest  ISO  requests  that  the  waiver 
become  effective  December  3.  1999 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

20.  Carolina  Power  &  Light  Company 

[Docket  No.  ER00-464-0IJ0| 

Take  notice  that  on  November  3, 
1999,  Carolina  Power  &  Light  Company 


(CP&L),  tendered  for  filing  an  executed 
Service  Agreement  with  South  Carolina 
Electric  &  Gas  Company  under  the 
provisions  of  CP&L's  Market-Based 
Rates  Tariff,  FERC  Electric  Tariff  No.  4. 
This  Service  Agreement  supersedes  the 
un-executed  Agreement  originallv  filed 
in  Docket  No.  ER98-3385-000  and 
approved  effective  May  18,  1998. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  November  23,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Power  &  Light  Company 

[Docket  No.  ER00-463-O00| 

Take  notice  that  on  November  3. 
1999.  Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  a  Service 
.Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  with  Tampa 
Electric  Company.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina  Power  &  Light  Company's 
Open  Access  Transmission  Tariff. 

CP&L  is  requesting  an  effective  date  of 
October  8.  1999.  for  this  Agreement 
with  Tampa  Electric. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  November  23.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Pacific  Gas  and  Electric  Company 

IDrukct  No.  EK0O-4()2-OO0l 

Take  notice  that  on  November  3, 
1999.  Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  its  annual 
update  filing  governing  Reliability  Must 
Run  (RMR)  services  provided  by  various 
PG&E  power  plants  to  the  California 
Independent  Svstem  Operator 
Corporation  (ISO).  PG&Es  filing 
includes  an  agreed-upon  one-year 
extension  of  the  RMR  Agreements,  and 
provides  updates  to  various  Schedules 
appended  to  the  RMR  Agreements 
related  to  Contract  Service  Limits, 
Target  Available  Hours,  and  Pre-paid 
Start-up  Charges  under  the  RMR  Senice 
Agreements.  The  underlying  RMR 
Service  Agreements  were  filed  in  an 
uncontested  settlement  on  April  2, 
1999,  and  were  approved  by  the 
Commission  in  a  letter  order  issued  May 
28,  1999,  in  Docket  Nos.  ER99-t41-00d, 
etal. 

Copies  of  this  filing  have  been  served 
upon  the  ISO,  the  California  Electricity 
Oversight  Board,  and  the  California 
Public  Utilities  Commission. 
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Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Broad  River  Energy-  LLC 

(Docket  No.  EROO-39-OOOj 

Take  notice  that  on  November  4, 
1999.  Broad  River  Energy  LLC  (Broad 
River),  tendered  for  fiHng  an 
amendment  to  its  confidential  filing 
made  in  this  proceeding  on  October  5, 
1999.  The  amendment  consists  of  an 
organizational  chart  listing  the  direct 
upstream  owners  of  Broad  River,  Broad 
River  does  not  seek  confidential 
treatment  of  the  amendment,  but 
continues  to  seek  confidential  treatment 
of  its  original  filing  made  on  October  5. 
1999. 

Comment  date:  November  24,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Reliant  Energ\'  Etiwanda.  LLC 

[Docl^et  No.  ER99— t398-000i 

Take  notice  that  on  November  4, 
1999.  Reliant  Energy  Etiwanda,  LLC 

(Reliant  Etiwanda),  tendered  fur  filing 
an  amendment  to  its  filing  in  the  above- 
captioned  docket. 

Comment  date:  November  24,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  California  Power  Exchange 
Corporation 

[Docket  NorER9&-933-001] 

Take  notice  that  on  November  3. 
1999.  the  C^alifornia  Power  Exchange 
Corporation  tendered  for  filing  its 
refund  report  in  compliance  with  the 
Commission's  September  20,  1999. 
order  in  this  proceeding. 

Comment  date-  November  23,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Allegheny  Power  Service 
Corporation 

I  Dot  ket  No,  ER99-397-001] 

Take  notice  that  on  November  3, 
1999,  Allegheny  Power  Service 
Corporation  (Alleghenv  Power),  in 
compliance  to  the  Commissions 
December  30.  1998  Order  Allegheny 
Power  tendered  for  filing  a  Power 
Supply  Agreement  Capacitv 
Equalization  Study  in  support  of 
Amendment  No.  6. 

Comment  date:  November  23.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Western  Resources.  Inc.:  Kansas 
Gas  and  Electric  Company:  Kansas  Cit> 
Power  &  Light  Company:  Westar 
Energy.  Inc. 

(Docket  No.  ESOO-6-OOOl 

Take  notice  that  on  November  4, 
1999,  Western  Resources,  Inc.  (Western 
Resources),  Kansas  Gas  and  Electric 
Company  (KGE),  Kansas  City  Power  & 
Light  Company  (KCPL),  and  Westar 
Energy.  Inc,  (Westar  Energy),  tendered 
for  filing  an  application  under  Section 
204  of  the  Federal  Power  Act  requesting 
that  the  Commission,  contingent  upon, 
and  effective  on.  the  closing  of  the 
merger,  issue  an  order  (1)  authorizing 
Westar  Energy  to  assume  a  short-term 
security  issuance  authorization  of  $1.5 
billion  previously  issued  bv  the 
Ctimmission  for  Western  Resources  and 
(2)  terminating  short-term  security 
issuance  authorizations  previously 
issued  by  the  Commission  for  KGE  and 
KCPL.  Westar  Energy  is  a  Kansas 
corporation  and  public  utility  that  will 
be  formed  by  a  proposed  merger 
between  Western  Resources.  KGE,  and 
KCPL,  An  application  for  approval  by 
the  Commission  of  that  merger  has  been 
filed  in  Docket  No.  EC97-56-000, 

Comment  date:  December  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PSEG  Nuclear  LLC 

iDockpt  \(i    f-;(.0O-2-O()(!l 

Take  notice  that  on  November  3, 
1999.  PSEG  Nuclear  LLC  (PSEG 
Nuclear)  supplemented  its  application 
for  determination  of  exempt  v.'holesale 
generator  status  with  an  order  issued  by 
the  New  )ersev  Board  of  Public  Utilities. 

Comment  date:  December  3.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

29.  PSED  Fossil  LLC 

jDocket  No.  EGOO- .3-0001 

Take  notice  that  on  November  3, 
1999.  PSEG  Fossil  LLC  (PSEG  Nuclear) 
supplemented  its  application  for 
determination  of  exempt  wholesale 
generator  status  with  an  order  issued  by 
the  New  Jersev  Board  of  Public  LJtilities. 

Comment  date:  December  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequate  or  accuracy  of  the  application, 

30.  FPL  Energy  Wisconsin  Wind.  LLC 

(Docket  No.  EGOO-4-000] 

Take  notice  that  on  October  21,  1999. 
FPL  Energy  Wisconsin  Wind,  LLC  filed 


the  verification  for  their  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status. 

Comment  date:  December  3.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application, 

31.  CMS  International  Operating 
Company 

(Docket  No.  EGOO-1 4-000] 

Take  notice  that  on  November  4. 
1999.  CMS  International  Operating 
Company  (Applicant),  with  its  principal 
office  at  c/o  maples  and  Calder,  Ugland 
House.  P.O.  Box  309,  South  Church 
Street.  George  Town,  Cayman  Islands, 
Brith  West  Indies,  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  states  that  it  is  a  limited 
liability  company  duly  incorporated 
under  the  laws  of  the  Cayman  Islands, 
and  will  operate  a  330  MW  combmed 
cycle  thermal  power  plant  located  at  the 
Takoradi  Power  Plant  Complex  near 
Takoradi  at  Aboadze  in  the  Western 
Region  of  the  Republic  of  Ghana  (the 
Facility).  Approximately  220  megawatts 
of  the  electric  energy  generated  at  the 
Facility  will  be  sold  to  the  Volta  River 
Authority  in  the  Republic  of  Ghana  in 
accordance  with  the  terms  of  a  power 
purchase  agreement  between  the  Volta 
River  Authority  and  Takoradi 
International  Company.  The  balance  of 
the  electric  energy  generated  at  the 
Facility  will  be  sold  to  either  the  Volta 
River  Authority  or  to  end  users  in  the 
Republic  of  Ghana.  In  no  event  will  any 
electric  energy  generated  by  the  Facility 
be  sold  to  consumers  in  the  United 
States. 

Comment  date:  December  3,  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

32.  Takoradi  International  Companv 

(Docket  No.  EGOO-15-000] 

Take  notice  that  on  November  4, 
1999,  Takoradi  International  Company 
(Applicant),  with  its  principal  office  at 
c/o  maples  and  Calder,  Ugland  House, 
P.O.  Box  309,  South  Church  Street. 
George  Town,  Cayman  Islands,  British 
West  Indies,  filed  with  the  Federal 
Energy  Regulatory^  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commissions 
regulations. 
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Appli(  rint  states  that  it  is  a  limited 
liabilitv  conipanv  dulv  incorporated 
Lmde>r  thf'  laws  i)f  tht."  C.dyman  Islands. 
and  will  own  a  330  MW  combined  cycle 
tht'rnial  pow^r  plant  located  at  the 
Takoradi  Power  Plant  Complex  near 
Takoradi  at  Aboadzp  in  the  Western 
Region  of  the  Republic  of  Ghana  (the 
Fai  ilitv)  .Xpproxiniatelv  220  megawatts 
of  the  electric-  energy  generated  at  the 
Facilitv  will  be  sold  to  the  Volta  River 
.\uthoritv  in  the  Republic  of  Ghana  in 
accordance  with  the  terms  of  a  power 
purchase  agreement  The  balance  of  the 
electric  energy  generated  at  the  Facility 
will  be  sold  to  either  the  Volta  River 
Authority  or  to  end  users  in  the 
Republic  of  Ghana.  In  no  event  will  any 
electric  energy  generated  by  the  Facility 
be  sold  to  consumers  in  the  United 
States. 

Comment  Hate:  December  3.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

33.  Geysers  Statutory  Trust 

I  Docket  No.  EGOO-16-OOOi 

Take  notice  that  on  November  4. 
1999.  G*nsers  Trust  (Geysers  Trust)  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determinatiim  of  exempt  wholesale 
generator  status,  pursuant  to  Part  365  of 
the  Commissions  Regulations. 

Geysers  Trust  is  a  Connecticut 
statutory  trust.  Crf*ysers  Trust  received 
an  initial  determination  of  EVVG  status 
in  Docket  No.  EG99-12()-000  by  letter 
order  dated  Mav  7,  1999.  Geysers 
Statutory  Trust!  87  FERC  "J  62.  159 
(1999).  with  respect  to  holding  legal  title 
to  and  leasing  to  Geysers  Power 
Companv  LLC.  15  geothermal  power 
generation  facilities  located  in  Lake 
Counfv  and  Sonoma  County.  California. 
The  instant  application  reflects  that 
Geysers  Trust  will  he  the  owner/lessor 
of  an  additional  geothermal  power 
generation  facilitv.  having  a  generating 
capacity  of  12f)  megawatts,  located  in 
Lake  County.  California. 

Gevsers  Trust  further  states  that 
copies  of  the  application  were  served 
upon  the  Securities  and  Exchange 
Commission,  and  the  California  Public 
Utilities  Commission 

Comment  date:  December  3.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  th(>  end  of  this  notice.  The 
(Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


34.  Steam  Heat  LLC 


(Docket  No.  EGOO-1 7-000) 

Take  notice  that  on  November  4. 
1999,  Steam  Heat  LLC  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Steam  Heat  is  a  Delaware  limited 
liability  company.  Steam  Heat  received 
an  initial  determination  of  EWG  status 
in  Docket  No.  EG99-121-000  by  letter 
order  dated  May  7.  1999.  Steam  Heat 
LLC,  87  FERC  H  62,156  (1999),  with 
respect  to  its  current  beneficial 
ownership  of  15  geothermal  power 
generation  facilities  located  in  Lake 
County  and  Sonoma  County.  California. 
The  instant  application  reflects  that 
Steam  Heat  will  be  the  beneficial  owner 
of  an  additional  geothermal  power 
generation  facility,  having  a  generating 
capacity  of  120  megawatts,  located  in 
LaJce  County,  California. 

Steam  Heat  further  states  that  copies 
of  the  application  were  served  upon  the 
Securities  and  Exchange  Commission 
and  the  California  Public  Utilities 
Commission. 

Comment  date:  December  3,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

35.  Geysers  Power  Company,  LLC 

(Docket  NO.  EGOO-lB-OOOl 

Take  notice  that  November  4.  1999, 
Geysers  Power  Company.  LLC  (Geysers 
Power)  filed  with  the  Federal  Energy 
Regulatory  Commission,  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Geysers  Power  is  a  Delaware  limited 
liability  company  and  an  indirect 
wholly  owned  subsidiary  of  Calpine 
Corporation  (Calpine).  Geysers  Power 
received  an  initial  determination  of 
EWG  status  in  Docket  No.  EG99-109- 
000  by  letter  order  dated  April  28,  1999, 
Geysers  Power  Company.  LLC,  87  FERC 
H  62,115  (1999)  with  respect  to  its 
current  leasing  and  operating  of  15 
geothermal  power  generation  facilities 
located  in  Lake  County  and  Sonoma 
County,  California.  The  instant 
application  reflects  that  Geysers  Power 
will  operate,  generate,  and  sell  power 
exclusively  for  resale  from  an  additional 
geothermal  power  generation  facility. 
having  a  generating  capacity  of  120 
megawatts,  located  in  Lake  County, 
California. 

Geysers  Power  further  states  that 
copies  of  the  application  were  served 


upon  the  Securities  and  Exchange 
Commission  and  the  California  Public 
Utilities  Commission 

Comment  date:  December  3,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

36.  Okeechobee  Generating  Company, 
LLC 

I  Docket  No.  EGOO-1 9-000) 

Take  notice  that  on  November  4, 
1999.  Okeechobee  Generating  Company. 
LLC  (Okeechobee),  a  limited  liability 
corporation  with  its  principal  place  of 
business  at  7500  Old  Georgetown  Road, 
Bethesda,  Maryland  20814,  filed  with 
the  Federal  Energy  Regulatory- 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations. 

Okeechobee  was  previously 
determined  to  be  an  EWG  in 
Okeechobee  Generating  Co..  88  FERC 

II  62,177  (Letter  Order  issued  August  24, 
1999),  The  instant  application  reflects  a 
change  in  the  anticipated  generating 
capacity  of  Okeechobee's  "eligible 
facilitv."  based  upon  updated  design 
and  engineering,  from  a  nominally  rated 
500  MW  to  a  nominally  rated 
approximately  550  MW  facility.  The 
application  also  provides  that 
Okeechobee  will  either  own  or  lease, 
and  operate,  the  eligible  facility  and  sell 
electricity  exclusively  at  wholesale.  The 
facilitv  is  expected  to  commence 
commercial  operation  in  the  spring 
2003. 

Comment  date:  December  3,  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

37.  PP&L  Colstrip  L  LLC 

IDocket  No.  EGOO-22-OOOl 

Take  notice  that  on  November  3. 
1999.  PP&L  Colstrip  1,  LLC  (Applicant), 
11350  Random  Hills  Road.  Fairfa:<, 
Virginia  22030-6044.  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

Applicant,  a  limited  liability  company 
organized  under  the  laws  of  the  State  of 
Delaware,  is  acquiring  interests  held  by 
Puget  Sound  Energy.  Inc.  in  Units  1.  2, 
3,  and  4  of  the  Colstrip  Generation 
Station  located  in  Montana.  The 
facilities  will  be  used  to  make  sales  of 
electric  energy  exclusively  at  wholesale. 
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Copies  of  thr  applicatiun  have  bffn 
served  upon  the  Montana  Public  Service 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  the  Washington 
L'tilities  and  Transportation 
Commission,  and  the  Securities  and 
Exchange  Commission. 

Comment  date:  December  3.  1999,  in 
ac:cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

Comment  date:  December  A.  1999.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

38.  Tractebel  Energy  Marketing,  Inc.: 
Kohler  Co.:  LS  Power  Marketing.  LLC: 
Energy2.  Inc.:  Commonwealth  Energy- 
Corporation:  Northern/AES  Energy. 
LLC;  and  DTE  Energy  Marketing,  inc. 

(Docket  Nos.  ER94-142-024;  ER95-1018- 
007:  ER96-1947-01.3;  ER96-.1086-010: 
ER97--42.=i:j-()07:  ER98-445-O07:  and  ER99- 

Take  notice  that  on  November  2,  1999 
the  above-mentioned  power  marketers 
filed  quarterly  reports  with  the 
('ommission  in  the  above-menti(.ined 
proceedings  for  information  onlv 

39.  CL  Power  Sales  One,  L.L.C.:  CL 
Power  Sales  Two,  L.L,C.:  CL  Power 
Sales  Three.  L.L.C.:  CL  Power  Sales 
Four,  L.L.C.;  and  CL  Power  Sales  Five. 
L.L.C. 

I  Docket  Nos.  ER95-892-046;  ER95-892-047; 

and  ER9.S-892-048I 

Take  notice  that  on  November  1. 
1999.  the  above-mentioned  power 
marketers  filed  quarterly  reports  with 
the  Commission  in  the  above-mentioned 
proceedings  for  information  only. 

40.  The  .Montana  Power  Companv 

lUocket  .\os.  ERUO-531-000  and  EC99-3fi- 
001] 

Take  Notice  that,  on  November  4. 
1999,  The  Montana  Power  Companv 
{Montana  Power)  and  PP&L  Montana. 
LLC  (PPLM)  (together,  the  .Applicants) 
hereby  jointly  supplement,  under 
Sections  203  and  205  of  the  Federal 
Power  Act,  their  Joint  Application  for 
Approval  of  Disposition  Of 
Jurisdictional  Facilities  and  .Approval  of 
Related  .Agreements  filed  on  February' 
11.  1999  (February  11  th  Application) 
and  approved  by  the  Commission  on 
lune  22.  1999,  The  .Applicants  state  that 
since  obtaining  Commission 
authorization  to  consummate  the 
divestiture  transaction  thev  have  agreed 
to  amend  the  .Asset  Purchase  .Agreement 
(APA)  to  provide  that  the  Idaho 


Exchange  Agreement  and  the  Bonneville 
Power  Administration  (BPA)  Exchange 
Agreement  will  not  be  transferred  to 
PPLM  as  part  of  the  transaction.  The 
Applicants  further  state  that  the  instant 
filing  makes  no  changes  to  the  February 
11th  Application  which  would  present 
new  issues  regarding  the  transaction's 
effect  on  market  power,  rates  or 
regulation.  The  Applicants  request  such 
additional  authorization  under  Section 
203  as  the  Commission  may  deem 
necessary  with  regard  to  the  non- 
transfer  of  the  BPA  Exchange  Agreement 
and  the  Idaho  Exchange  Agreement. 

The  Applicants  state  that  the  primary 
purpose  of  the  instant  filing  is  to  ensure 
that,  along  with  the  authorized  asset 
transfer,  the  appropriate  rate  schedules 
are  assigned  to  PPLM  and  that,  where 
needed,  agency  agreements  are  effective 
as  of  the  anticipated  closing  date.  PPLM 
requests  that  the  Commission  assign  rate 
schedule  designations  for  certain 
agreements  that  will  be  assigned  to 
PPLM,  as  provided  for  under  the  terms 
of  the  AP.A.  and  delete  certain  other  rate 
schedule  designations  that  will  not  be 
assigned  to  PPLM  as  a  result  of  Montana 
Power's  retention  of  certain  assets.  In 
addition.  Montana  Power  supplements 
its  rate  schedules  for  the  Pacific 
.Northwest  Coordination  Agreement  and 
the  Idaho  Exchange  Agreement  to 
include  agenc\  agreements  pursuant  to 
whu  h  PPLM  will  act  as  agent  for 
Montana  Power  for  certain  purposes 
under  each  of  these  agreements. 
Montana  Power  also  files  to  cancel  the 
BP.A  Exchange  Agreement  which  was 
terminated  upon  the  mutual  agreement 
of  BPA  and  Montana  Power,  the  only 
two  parties  to  the  agreement,  in 
con)unc:tion  with  the  divestiture 
transaction.  Applicants  request  that  the 
Commission  act  expeditiously  on  their 
requests  made  in  the  instant  filing  and 
grant  waivers  as  appropriate  so  that  the 
transaction  may  be  closed  in  November 
as  scheduled. 

Comment  date:  November  24.  1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

L.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
88H  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  bo 
considered  by  the  Commission  m 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Internet  at  http:// 
www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
David  P.  Boergers, 
Secretary. 

[PR  Doc.  99-30097  Filed  11-17-99;  8:45  am) 
BtUJNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos  CP97-31 5-000  et  ai   and 
CP98-31 9-000.  CP96-20O-O00  CP98-540- 
0001 

Independence  Pipeline  Company.  ANR 
Pipeline  Company,  National  Fuel  Gas 
Supply  Corporation,  and 
Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Availability  of 
the  Final  Environmental  Impact 
Statement  tor  the  Proposed 
Independence  Pipeline  and  Market 
Link  Expansion  Projects 

November  12,  1999. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  final 
environmental  impact  statement  (EIS) 
on  natural  gas  pipeline  facilities 
proposed  by  ANR  Pipeline  Company 
(ANR),  Independence  Pipeline 
Company  (Independence),  National  Fuel 
Gas  Supply  Corporation  (National  Fuel), 
and  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  the  above- 
referenced  dockets.  The  application  and 
other  supplemental  filings  in  this  docket 
area  available  for  viewing  on  the  FERC 
Internet  website  (www, fere. fed. us). 
Click  on  the  "RIMS"  hnk.  select 
"Docket  ""  from  the  RIMS  Menu,  and 
follow  the  instructions.  Similarly,  the 
"CIPS"  link  on  the  FERC  Internet 
website  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  From  the  FERC 
Internet  Website,  click  on  the  "CIPS" 
link,  select  Docket  #  from  the  CIPS 
menu,  and  follow  the  instructions  , 

The  final  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
projects,  with  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  final  EIS  also  evaluates  alternatives 
to  the  proposal,  including  alternatives. 
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Ihe  final  EIS  assesses  the  potential 
•'in  iFDnmental  effects  of  the 
I  Diistruction  and  operation  of  the 
toUinving  facilities  in  Illinois,  Indiana, 
Mi(  hiy.in  Ohio,  Pennsylvania,  and  New 


,\\R 

•    .\hnut 


1  miles  of  high  pressure 

pijjflinc  liinpniL;  in  three  segments, 
(  on-^istiuK  nf  about  42.4  miles  of  42- 
uuh-didmetfT  pipeline,  and  about  29.9 
milfs  of  iO-inch-diameter  pipeline; 

•  In  ()()()  ho^-^^^po\\er  (hp)  of 
additional  tompression  at  one  existing 
( ompressor  .station,  and  minor 
modifications  to  two  existing  stations; 
and 

•  Six  new  internal  tool  or  "pig" 
laiin(  hf>rs  .ilon^  the  new  pipeline  loops. 

Indepdence 

•  .^bout  .597  4  miles  of  36-inch- 
diametf  r  high  pressure  pipeline; 

•  ftO.OO  hp  of  compression  at  three 
n>'w  comprt'ssor  stations: 

•  Throe  new  meter  stations; 

•  Six  taps  to  local  distribution 
companies;  and 

•  28  mainline  valves  along  the 
pipehnt' 

National  Fuel 

•  .Kbandon  primary  by  removal, 
various  segments  of  three  existing 
pipelint's  within  about  39.3  miles  of 
right-of-way;  and 

•  Minor  modifications  to  remaining 
facilities  along  that  section  of  right-of- 
way  to  maintain  service  to  existing 
cu.stomers. 

TranscQ 

•  About  152.8  miles  of  high-pressure 
pipeline  looping,  consisting  of  our 
segments  totaling  63.2  miles  of  36-  and 
42-inch-diameter  pipeline  in 
Pennsylvania,  six  segments  totaling  83.3 
miles  of  36-  and  42-inch-diameter 
pipeline  in  New  lersey.  and  6.3  miles  of 
36-inch-diameter  replacement  in  New 
Jersev; 

•  62.400  hp  of  additional 
compression  at  three  existing 
compressor  stations,  and  replaced 
impeller  at  one  existing  compressor 
station; 

•  Modifications  to  three  regulator 
stations;  and 

•  One  new  pig  launcher. 

The  purpose  of  the  proposed  projects 
is  to  transport  up  to  1  billion  cubic  feet 
per  dav  of  natural  gas.  principally  from 
ANRs  existing  system  (in  the  Chicago, 
Illinois  area)  to  markets  in  the  eastern 
United  States 

Docket  Nos.  CP97-3 15-000,  rt  al. 

The  final  LIS  will  be  used  in  the 
regulatory  decision-making  process  at 


the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
a  the  FERC.  While  the  period  for  filing 
interventions  in  these  cases  have 
expired,  motions  to  intervene  out  of 
time  can  be  filed  with  the  FERC  in 
accordance  with  the  Commission's 
Rules  and  Practice  and  Procedures,  18 
Code  of  the  Federal  Regulations  (CFR) 
385.214(d).  Further,  anyone  desiring  to 
file  a  protest  with  the  FERf;  should  do 
so  in  accordance  with  18  CFR  385.211. 

A  final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A. 
Washington.  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  the  final  EIS  have 
been  mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups;  those 
individuals/groups  who  filed  comments 
on  the  final  EIS;  affected  landowners/ 
individuals  who  requested  a  ropy  of  the 
final  EIS;  libraries;  newspaper;  and 
parties  to  this  proceeding. 

Additional  information  about  the 
proposed  projects  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088  or  on 
the  FERC  website  (www.ferc.fed.us) 
using  the  "RIMS"  link  to  information  in 
this  docket  number.  For  assistance  with 
access  to  RIMS,  the  RIMS  helpline  can 
be  reached  at  (202)  208-2222.  Access  to 
the  texts  of  formal  documents  issued  by 
the  Commission  with  regard  to  this 
docket,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  website 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 
Linwood  A.  Watson,  )r.. 
Acting  Secretary. 
|FR  Doc.  99-30081  Filed  11-17-99;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  420-009  Alaska] 

Ketchikan  Public  Utilities;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

November  12, 1999. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486.  52  F.R.  47897),  the  Office  of 


Hvdropower  Licensing  has  reviewed  the 

application  for  a  new  license  for  the 
Lockhart  Hydroelectric  Project,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA).  The  project  is 
located  on  Ketchikan  Creek  and  Granite 
Basin  Creek,  near  the  City  of  Ketchikan, 
in  Ketchikan  Gateway  Borough.  Alaska. 
The  project  uses  lands  administered  by 
the  U.S.  Forest  Service  in  the  Tongass 
National  Forest.  The  DEA  contains  the 
staff's  analysis  of  the  potential 
environmental  impacts  of  the  project 
and  concludes  that  licensing  the  project, 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantlv  affect  the  qualitv  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room. 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  NE.  Washington.  DC 
20426. 

An\'  comments  should  be  filed  within 
30  davs  from  the  date  of  this  notice  and 
should  be  addressed  to  David  P. 
Boergers.  Secretary.  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  ,NE  Washington.  DC  20426.  for 
further  information,  contact  Charles 
Hall,  Environmental  Coordinator,  at 
(202)  219-2853. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFK  Dor  q'i-:)()0<)<)  Filed  11-17-99:  8:45  am] 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
License  and  Soliciting  Comments, 
Motions  to  Intervene,  and  Protests 

November  12,  1999. 

Take  notice  that  the  following 
hvdroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Surrender  of 
License. 

b.  Project  \o:  4474-065. 

c.  Date  Filed:  September  24,  1999. 

d.  Applicants:  The  Borough  of 
Cheswick.  Pennsylvania  and  the 
Alleghenv  Valley  North  Council  of 
Governments. 

e.  Mame  of  Project:  Allegheny  River 
Lock  &  Dam  No.  3. 

f.  Location:  The  project  is  located  on 
the  Allegheny  River  at  Acmetonia.  in 
Allegheny  County.  Pennsylvania  at  the 
U.S.  Army  Corps  of  Engineers' 
Alleghenv  River  Lock  and  Dam  No.  3. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r'). 
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h.  Applicant  Contact:  Mr.  Donald  H. 
(ilarkc,  Wilkinson  Barker  Knauer.  LLP. 
2300  N  Street.  NW,  Suite  700, 
Washington.  DC  20037. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Dave 
Snyder  at  (202)  219-2385  or  by  e-mail 
at  david.snyder@ferc.fed.us. 

j.  Deadline  for  filing  comments  and  or 
motions:  December  20,  1999. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  David  P. 
Boergers,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First' 
Street.  NE.  Washington,  DC  20426. 

Please  include  the  Project  Number 
(44  74-065)  on  any  comments  or 
motions  filed. 

k.  Description  of  Filing:  The  licensees 
state  that  due  to  market  and  finance 
conditions  it  is  no  longer  feasible  to 
construct  the  project.  The  licensees 
maintain  that  no  construction  has 
commenced. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
(ommission's  Public  Reference  Room. 
located  at  888  First  Street,  NE.  Room 
2A.  Washington,  DC  20426,  or  bv  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  the  web  at  www.ferc.fed.us/ 
online/rims. htm.  Call  (202)  208-2222 
for  assistance.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  abo\-e. 

m.  hidividuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

(Comments.  Protests  or  Motions  to 
Intervent^— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
recjuirements  of  Rules  of  Practice  and 
procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
nnly  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  titles 
-COMMENTS-. 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS-,  -PROTEST'.  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers  ,-\ny  of  the  above-named 
documents  must  be  filed  bv  providing 
the  original  and  the  number  of  copies 


provided  by  the  Commission's 
regulation  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Linwood  A,  Watson,  Ir., 
Acting  Secretary. 
IFR  Doc.  99-30100  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission 

November  12.  1999. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Ma]oi 
Unconstructed  Project. 

b.  Project  No.:  P-1 1588-001. 

c.  Date  filed:  October  29,  1999, 

d.  Applicant:  Alaska  Power  and 
Telephone  Company. 

e.  Name  of  Project:  Otter  Creek 
Hydroelectric  Project. 

f.  Location:  On  Kasidaya  Creek,  about 
3  miles  from  the  City  of  Skagway,  on 
Taiya  Inlet,  in  the  First  Judicial  District 
of  the  State  of  Alaska.  The  project 
affects  about  6.0  acres  of  Federal  lands 
within  the  Tongass  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Actl6U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Alaska  Power  & 
Telephone  Company,  Robert  S.  Grimm, 
President.  P.O.  Box  3222,  Port 
Townsend.  WA  98368,  (360)  385-1733. 

i.  FERC  Contact:  Gaylord  W, 
Hoisington,  E-mail — 
gaylord. hoisington@ferc.fed.us.  or 
telephone  (202)  219-2756. 

j.  Brief  Description  of  the  Project:  The 
proposed  project  would  consist  of  the 
following:  (1)  a  80-foot-long,  10-foot- 
high  impoundment  structure  at 
approximately  550  feet  above  mean  sea 
level  (MSL);  (2)  a  0.18-acre  reservoir 
with  a  total  storage  capacity  of  0.92 


acre-foot;  (3)  an  intake  at  the 
impoundment  structure;  (4)  an  orifice  to 
continuously  release  5  cubic-feet-per- 
second  (cfs)  at  the  impoundment 
structure;  (5)  a  3.500  foot-long,  40-inch- 
diameter  penstock;  (6)  a  60-foot-long, 
80-foot-wide  metal  powerhouse 
structure  to  house  a  3.0-megawatt  Turgo 
turbin;  (7)  a  200-foot  by  100-foot  staging 
area  around  the  powerhouse;  (8)  a  50- 
foot  to  75-foot-long  tailrace;  (9)  a  pad 
mounted  step-up  transformer;  (1)  a  200- 
foot-long  underground  cable:  (11)3 
helicopter  pads:  and  (12)  other 
appurtenances. 

k.  Locations  of  the  application:  a  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.  Room 
2A.  Washington.  D.C.  20426,  or  by 
calling  (202)  208-1371.  The  application 
may  be  viewed  on  the  web  at 
MTVM'./erc./et/.us.  Call  (202)  208-2222  for 
assistance.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Alaska  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  section  106.  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisor}'  Council  on 
Historic  Preser\ation.  36  CFR  800.4. 
Linwood  A.  Watson,  |r., 
Acting  Secretary. 
[FR  Doc.  99-.30101  Filed  11-17-99:  8:45  ami 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AD-FRL-6477-6J 

RIN  2060-AI52 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  Revision  of 
Source  Category  List  and  Schedule  fo' 
Standards  Under  Section  1 12  of  the 
Clean  Air  Act 

AGENCY:  Environmental  Protection 
.\- ncy  (EPA). 

ACTION:  Notice  of  revisions  to  the  list  of 
categories  of  major  and  area  sources  and 
revisions  to  the  promulgation  schedule 
for  standards. 


SUMMARY:  This  notice  publishes 
revisions  to  the  list  of  categories  of 
major  and  area  sources  and  revisions  to 
the  schedule  for  the  promulgation  of 
standards  for  sources  of  hazardous  air 
pollutants  (HAPs).  Required  under 
section  112(c)  and  (e)  of  the  Clean  Air 
Act  (CAA),  the  source  category'  list  and 
schedule  for  standards  constitute  a 
significant  part  of  EPA's  agenda  for 
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rfL;ulrtting  stationary  sources  of  air 
!ii\i(  s  amissions.  The  list  and  schedule 
\\>'vi'  ninst  rpc:pntly  published  in  the 
Federal  Register  on  February  12,  1998 
(B.J  FK  ~15rVi 

T(Klri\  s  notice  meets  the  requirement 
in  section  112(c)(1)  to  publish 
periodically,  but  at  least  once  every  8 
vicars,  a  list  of  all  categories  of  sources 
rcflpctint;  revisions  since  the  initial  list 
uds  published.  Several  of  the  revisions 
identified  in  todays  notice  have 
prt'viouslv  been  published  in  actions 
cissdciated  with  proposing  and 
promulgating  emission  standards  for 
individual  source  categories,  and  public 
comment  has  been  taken  in  the  context 
of  those  actions  Some  of  the  revisions 
in  today's  notice  have  not  been  reflected 
in  anv  previous  notices  and  are  being 
made  without  public  comment  on  the 
.■\dministrators  own  motion.  Such 
revisions  are  deemed  b\  p]P.\  to  be 
without  need  for  public  comment  based 
on  the  nature  of  the  actions.  Today's 
notice  also  announces  some  anticipated 
actions. 

EFFECTIVE  DATE:  November  18,  1999. 
ADDRESSES:  Docket  No   A-qO-49, 
containing  supporting  information  used 
in  development  of  this  notice,  is 
available  for  public  inspection  and 
c[)pying  between  8  a.m.  and  5:30  p.m.. 
Mondav  through  Fridav.  excluding  legal 
holidays  The  docket  is  located  in  EPA's 
,\ir  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall, 
Room  M-1300.  401  M  Street.  S\V.. 
Washington.  DC  20460.  or  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  c:oncerning  this  notice, 
contact  Ms.  Maria  .Noell,  Emission 
Standards  Division  (MD-13),  U.S.  EPA, 
Office  of  .Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina  27711.  telephone 
number  (919)  541-5607,  facsimile 
number  (919)  541-3470.  electronic  mail 
address  •noell  maria@epa.gov". 
SUPPLEMENTARY  INFORMATION: 

Docket 

The  docket  for  this  action  is  A-90-49. 
The  docket  is  an  organized  file  of  all  the 
information  submitted  to  or  otherwise 
relied  upon  hv  the  .Agency  in  the 
development  of  this  revised  list  of 
categories  of  sources  and  revised 
schedule  for  standards.  The  principal 
purpose  of  this  docket  is  to  allow 
interested  parties  to  identify  and  locate 
documents  that  serve  as  a  record  of  the 
process  engaged  in  by  the  Agency  to 
publish  today's  revision  to  the  initial 
list  and  schi'dule.  The  docket  is 
available  for  public  inspection  at  the 


EPA"s  Air  and  Radiation  Docket  and 
Information  Center,  which  is  listed  in 
the  ADDRESSES  section  of  this  notice. 

Technology  Transfer  Network 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  today's 
notice  is  also  available  through  the 
Technology  Transfer  Network  (TTN). 
Following  signature,  a  copy  of  the 
notice  will  be  posted  on  the  TTN's 
policy  and  guidance  page  for  newly 
proposed  or  promulgated  rules  http:// 
www.epa.gov/ttn/oarpg.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  If  more  information 
regarding  the  TTN  is  needed,  call  the 
TTN  HELP  line  at  (919)  541-5384. 

I.  What  is  the  History  of  the  Source 
Category  List  and  Schedule? 

The  CAA  amendments  of  1990  (Pub. 
L.  101-549)  require,  under  section  112, 
that  EPA  list  all  categories  of  major 
sources  emitting  HAPs  and  such 
categories  of  area  sources  warranting 
regulation,  and  promulgate  national 
emission  standards  for  HAPs  (NESHAP) 
to  control,  reduce,  or  otherwise  limit  the 
emissions  of  HAPs  from  such  categories 
of  major  and  area  sources.  Pursuant  to 
the  various  specific  listing  requirements 
in  section  112(c),  we  published  on  luly 
16,  1992  (57  FR  31576).  a  list  of  174 
categories  of  major  and  area  sources — 
referred  to  as  the  "initial  list  " — for 
which  we  would  develop  emission 
standards.  Following  this  listing. 
pursuant  to  requirements  in  section 
112(e),  on  December  3.  1993  (58  FR 
63941).  we  published  a  schedule  for  the 
promulgation  of  emission  standards  for 
each  of  the  174  listed  source  categories. 

When  we  publish  notices  that  affect 
actions  relating  to  individual  source 
categories,  it  is  important  to  reflect  the 
resultant  changes  on  the  list  and 
schedule.  On  June  4,  1996  (61  FR 
28197),  we  published  a  notice  that 
referenced  all  previous  listing  and 
schedule  changes  and  consolidated 
those  actions,  along  with  several  new 
actions,  into  a  revised  source  categor>' 
list  and  schedule.  We  published  a 
subsequent  notice  on  February  12,  1998 
(63  FR  7155),  which  again  updated  the 
list  and  schedule;  and  on  May  17.  1999 
(64  FR  26743).  we  published  a  notice 
which  announced  scheduling  changes 
for  promulgating  standards.  You  should 
read  these  previous  notices  for 
information  relating  to  development  of 
the  initial  list  and  schedule  and 
subsequent  changes. 

IL  Why  is  EPA  Issuing  This  Notice? 

This  notice  announces  all  list  and 
schedule  changes,  as  well  as  proposed 


changes,  that  have  occurred  since  we 
last  updated  the  list  on  February  12. 
1998 (63  FR  7155)  and  the  schedule  on 
May  17,  1999  (64  FR  26743).  There  are 
also  a  few  anticipated  future  actions 
which  are  being  announced  in  this 
notice:  however,  the  proposed  and 
anticipated  actions  are  not  reflected  in 
Table  1  at  the  end  of  today's  notice 
since  these  changes  are  tentative  and  are 
not  being  effected  by  this  notice.  We  are 
announcing  these  possible  future 
actions  to  give  the  reader  the  maximum 
notice  of  likely  futu-e  actions.  The  list 
of  changes,  along  wuh  the  affected 
source  categories,  are  listed  below: 

A.  Changes  to  Source  Category*  Names 

•  Rubber  Tire  Manufacturing 

•  Plywood  and  Composite  Wood 
Products 

•  Manufacturing  of  Nutritional  Yeast 

•  Paint  Stripping  Operations 

•  Refractories  Manufacturing 

•  Wood  Building  Products  (Surface 
Coating) 

•  Ferroalloys  Production: 
Silicomanganese  and 
Ferromanganese 

•  Steel  Pickling — HCl  Process 
Facilities  and  Hydrochloric  Acid 
Regeneration  Plants 

•  Reciprocating  Internal  Combustion 
Engines 

•  Combustion  Turbines 

•  Rocket  Testing  Facilities 

B.  Correction  to  a  Previous  Notice 

•  Fumed  Silica  Production 

C.  Changes  to  the  Promulgation 

Schedule 

•  Pulp  and  Paper  Production 

•  Aerosol  Can-Filling  Facilities 

•  .Antimony  Oxides  Manufacturing 

D.  Addition  of  Source  Categories 

•  Cellulosic  Sponge  Manufacturing 

•  Brick  and  Structural  Clay  Products 
Manufacturing 

•  Ceramics  Manufacturing 

•  Clay  Minerals  Processing 

•  Lightweight  Aggregate 
Manufacturing 

•  Wet-Formed  Fiberglass  Mat 
Production 

E.  Deletion  of  Source  Categories 

•  Aerosol  Can-Filling  Facilities 

•  Antimony  Oxides  Manufacturing 

F.  Reassignment  of  a  Source  Category  to 

a  Different  Industry  Group 

•  Rocket  Testing  Facilities 

•  Tetrahydrobenzaldehyde 
Production 

G.  Changes  to  the  Scope  of  a  Source 

Category 

•  Boat  Manufacturing 

H.  Subsumptions  of  Source  Categories 

•  Pesticide  Active  Ingredient 
Production 

•  Synthetic  Organic  Chemical 
Manufacturing 
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•  Miscellaneous  Organic  Chemical 
Processes 

•  Miscellaneous  Coating  Processes 

•  Amino/Phenolic  Resins  Production 

•  Cellulose  Ethers  Production 

•  Mi.scellaneous  Viscose  Processes 
The  source  category  list  and 

promulgation  schedule,  updated  to 
include  today's  actions,  as  well  as 
actions  from  previous  notices,  are 
presented  in  Table  1.  Table  1  also 
includes  Federal  Register  citations  for 
notices  related  to  the  source  categories 
(Table  1  omits  proposal  notices  once  a 
rule  or  rule  amendment  has  been 
promulgated).  Source  categories  for 
which  revisions  have  been  made  in 
today's  notice  are  marked  in  Table  1  for 
ease  in  discerning  where  revisions  have 
been  made. 

For  general  descriptions  of  source 
categories  listed  in  Table  1 .  the  reader 
is  referred  to  Docket  No.  A-90-49 
(EPA-450/3-91-030,  entitled 
"Documentation  for  Developing  the 
Initial  Source  Categor\'  List"),  and  the 
Federal  Register  notice  for  the  first 
revision  of  the  source  categor\'  list  and 
schedule  (61  FR  28197;  June  4,  1996). 
For  subsequent  changes  to  descriptions 
of  source  categories  for  which  a  rule  has 
been  promulgated,  the  reader  is  advised 
to  consult  Table  1  for  the  citation  of  the 
Federal  Register  notice  which  will 
include  the  amended  definition  and 
corresponding  rule  applicability. 

Ill,  What  Are  the  Revisions  EPA  is 
Making  to  the  Source  Category  List  and 
Schedule? 

The  following  sections  describe 
revisions  to  the  source  category'  list 
since  the  February  12,  1998  notice  and 
the  schedule  since  the  May  17.  1999 
notice,  as  well  as  proposed  and 
anticipated  future  actions. 

A.  Changes  to  Source  Category  \ames 

We  are  renaming  the  following  source 
categories  so  that  the  names  better 
describe  the  source  categon.': 

1.  "Tire  Production"  is  renamed 
"Rubber  Tire  Manufacturing." 

2.  "Plywood/Particle  Board 
Manufacturing"  is  renamed  "Plywood 
and  Composite  Wood  Products.  " 

3.  "Baker's  Yeast  Manufacturing"  is 
renamed  "Manufacturing  of  Nutritional 
Yeast  "  to  clarif\-  the  scope  as  well  as 
distinguish  it  from  the  regulation  of 
bakeries  (63  FR  .55812). 

4.  "Paint  Stripper  Users"  is  renamed 
Paint  Stripping  Operations." 

5.  "Chromium  Refractories 
Production  "  is  renamed  "Refractories 
Manufacturing."  Due  to  source  testing 
that  confirmed  major  sources  of  HAP 
emissions  (i.e..  greater  than  or  equal  to 
10  tons  per  year  (tpy)  of  a  single  HAP 


or  25  tpy  aggregate  H.-\Ps)  from  several 
types  of  refractory  manufacturing,  we 
have  determined  that  this  source 
category  should  be  expanded  to  include 
several  types  of  refractor}' 
manufacturing. 

6.  'Flat  Wood  Paneling  (Surface 
Coating)"  is  renamed  "Wood  Building 
Products  (Surface  Coating)." 

7.  "Ferroalloys  Production"  is 
renamed  "Ferroalloys  Production: 
Silicomanganese  and  Ferromanganese." 
We  ha\'e  determined  that  these  are  the 
only  alloy  types  covered  by  the  rule. 

8.  "Steel  Pickling — HCl  Process"  is 
renamed  "Steel  Pickling — HCl  Process 
Facilities  and  Hvdrochloric  Acid 
Regeneration  Plants."  We  have  decided, 
for  informational  purposes,  that 
"Hydrochloric  Acid  Regeneration 
Plants"  should  be  added  to  the  title 
since  the  rule  affects  spent  acid 
regeneration  m  addition  to  steel 
pickling  processes. 

9.  "Stationary-  Internal  Combustion 
Engines  "  is  renamed  "Reciprocating 
Internal  Combustion  Engines." 

10.  "Stationary  Turbines"  is  renamed 
"Combustion  Turbines," 

11.  "Rocket  Engine  Test  Firing"  is 
renamed  "Rocket  Testing  Facilities." 

B.  Correction  to  a  Previous  Notice 

This  Federal  Register  notice 
announces  one  change  to  correct  the 
name  of  the  Fume  Silica  Production 
source  category.  This  source  categorv  is 
one  of  the  174  source  categories  initiallv 
listed  on  July  16,  1992  (57  FR  31576). 
The  name  is  being  changed  to  correct  a 
typographical  error.  The  correct  name  of 
this  source  category  is  "Fumed  Silica 
Production." 

C.  Changes  to  the  Promulgation 
Schedule 

In  the  December  3.  1993  notice  (58  FR 
63941).  we  scheduled  the  initially  listed 
source  categories  for  regulation  such 
that  50  percent  (87  of  174)  would  be 
promulgated  by  November  15.  1997. 
Consequently,  to  continue  to  satisfy  the 
numerical  and  temporal  requirements  of 
C.\A  section  112(e)(1).  any  change  that 
would  dela\  the  deadline  for  a  source 
categor>'  scheduled  for  regulation  by 
November  15,  1997.  must  be  offset  by  a 
corresponding  shifting  of  a  source 
category  from  the  November  15.  2000 
regulatory  timeframe  to  the  November 
15.  1997  timeframe. 

1.  Pulp  and  Paper  Production 

We  are  changing  the  schedule  for 
Pulp  and  Paper  Production,  which  we 
included  in  the  initial  source  category 
schedule  in  December  1993.  from 
November  15.  1997  to  November  15. 
2000.  The  Pulp  and  Paper  Production 


maximum  achievable  control 
technology  (MACT)  standard  (40  CFR 
part  63.  subpart  S),  applicable  to 
pulping,  bleaching,  and  paper  making 
operations,  was  promulgated  on  April 
15.  1998.  The  MACT  standard  for 
chemical  recovery  combustion  sources 
at  kraft,  soda,  sulfite  and  stand-alone 
semichemical  pulp  mills  (40  CFR  part 
63.  subpart  MM)  was  also  proposed  on 
April  15,  1998.  To  address  comments 
received  on  the  April  15.  1998  proposal, 
we  anticipate  the  need  to  issue  a 
supplemental  notice  to  the  proposal 
before  we  can  promulgate  the  standard. 
Consequently,  we  are  rescheduling  the 
Pulp  and  Paper  Production  source 
category  for  the  November  15.  2000 
regulatory  timeframe,  which  will  allow 
us  time  to  address  issues  raised  by 
comments  received  on  the  April  15, 
1998  proposal. 

2.  Aerosol  Can-Filling  Facilities  and 
Antimony  Oxides  Manufacturing 

To  ensure  that  we  meet  the  CAA 
section  112(e)(1)  scheduling 
requirements,  we  are  countering  the 
Pulp  and  Paper  Production  source 
category'  scheduling  change  by  moving 
two  source  categories.  Aerosol  Can- 
Filling  Facilities  and  Antimony  Oxides 
Manufacturing,  forward  to  the 
November  15,  1997  regulatory 
timeframe.  This  move  more  than  meets 
the  statutor>'  requirement  of 
promulgation  of  50  percent  of  the 
initially  listed  source  categories  by 
November  15,  1997.  We  are  also 
delistmg  these  two  source  categories  in 
actions  under  subsection  E  of  this 
section,  "Deletion  of  Source 
Categories." 

D.  Addition  of  Source  Categories 

Pursuant  to  section  112(c)(5).  the 
Administrator  may  at  any  time  add       - 
categories  to  the  initial  source  category 
list  based  on  the  same  criteria  used  to 
develop  the  initial  list.  Section  112(c)(5) 
also  states  that  the  Administrator  shall 
promulgate  standards  to  regulate  HAP 
emissions  from  these  added  categories 
and  subcategories  within  10  years  after 
enactment  of  the  CAA  amendments  of 
1990  [i.e.,  by  November  15.  2000)  or 
within  2  years  after  the  date  on  which 
the  category'  or  subcategory  was  listed. 
whichever  is  later. 

In  response  to  new  information, 
today's  notice  reflects  the  listing  of 
Cellulosic  Sponge  Manufacturing  as  a 
source  categon,'  because  it  contains 
facilities  meeting  the  CAA  section 
112(a)(1)  major  source  criteria.  This 
source  categon.-  includes  facilities  that 
manufacture  cellulosic  sponges  using 
the  viscose  process.  The  l-L\Ps  are 
emitted  from  the  xanthation, 
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rf^t'iieration/ washing,  and  salt  recovery 
[irucosses.  The  H.\Ps  that  are  emitted 
from  these  processes  include  carbon 
(iisulfidp  and  carbonyl  sulfide.  Pursuant 
to  section  11 2(c)(5).  this  category  is 
^chedulpd  for  standards  promulgation 
by  Novoniber  IH.  2001.  You  should  refer 
to  subsection  H  of  this  notice  for  a 
discussion  of  the  anticipated 
subsumpfion  of  this  source  category  into 
a  broader  cellulose  source  category. 

With  respect  to  the  Clay  Products 
source  category-.  EPA  anticipates 
replacing  the  existing  source  category 
with  four  new  source  categories.  The 
(]lay  Products  source  category 
comprises  four  distinctly  different  types 
of  processRs  and  products  which  will 
form  the  bases  of  the  new  source 
categories.  Those  four  anticipated 
source  categories  are:  Brick  and 
Structural  Clay  Products  Manufacturing, 
Ceramics  Manufacturing,  Clay  Minerals 
Processing,  and  Lightweight  Aggregate 
Manufacturing.  Each  of  these  source 
categories  has  unique  emissions 
characteristics,  emissions  controls,  and 
economic  considerations.  We  expect  to 
propose  and  promulgate  separate  MACT 
standards  for  each  of  the  anticipated 
four  source  categories.  When  each  of  the 
standards  is  proposed,  that  proposal 
will  add  the  new  source  category'  to  the 
source  category  list.  The  public  will 
then  have  an  opportunity  to  comment 
on  adding  these  source  categories  in 
coniunction  with  the  MACT  proposal. 
Pursuant  to  section  112(c)(5),  these 
source  categories  will  be  scheduled  for 
promulgation  bv  November  15,  2000, 
tht-  same  date  that  the  original  Clay 
Products  source  category  was  scheduled 
for  promulgation. 

Today  s  notice  also  involves  one  other 
anticipated  action  to  add  a  source 
category  named  "Wet-Formed  Fiberglass 
.Mat  Produc:tion."  During  the 
development  of  the  Asphalt  Roofing 
Manufacturing  and  Asphalt  Processing 
MACT  standards,  industry 
representatives  alerted  EPA  about  the 
wet-formed  fiberglass  mat 
manufacturing  industry,  and  its 
relationship  to  the  asphalt  roofing 
production  industry  and  companies.  We 
determined  that  wet-formed  fiberglass 
mat  manufacturing  facilities  have  the 
potential  to  be  major  sources.  We  have 
decided  to  develop  a  separate  MACT 
standard  for  the  wet-formed  fiberglass 
mat  industr\'  because  the  production 
processes  and  pollutant  emissions  are 
different  from  the  asphalt  roofing 
manufacturing  and  the  asphalt 
processing  industries.  We  anticipate 
proposing  a  MACT  standard  for  Wet- 
Formed  Fiberglass  Mat  Production  in 
late  1999.  That  MACT  proposal  will  add 
the  source  category  to  the  source 


category  list,  at  which  time  the  public 
will  have  an  opportunity  to  comment  on 
adding  this  source  category.  We  will  be 
scheduling  this  source  category  for 
MACT  promulgation  by  2  years  after  the 
date  of  listing  of  the  source  category,  as 
specified  in  section  112(c)(5)  of  the 
CAA. 

E.  Deletion  of  Source  Categories 

The  Administrator  may,  where 
appropriate,  delete  categories  of  sources 
on  the  Administrator's  own  motion  or 
on  petition.  In  today's  notice,  we  are 
deleting  two  source  categories.  Aerosol 
Can-Filling  Facilities  and  Antimony 
Oxide  Manufacturing,  on  the 
Administrator's  own  motion.  As 
discussed  in  the  initial  list  notice  (57  FR 
31576),  we  included  these  categories  on 
the  list  because  at  the  time,  we  believed 
there  were  either  major  sources  in  each 
category,  or  sources  collocated  on  the 
premises  of  major  sources.  As  such. 
CAA  section  112(c)(1)  requires  that  we 
list  these  source  categories.  In  today's 
notice,  we  are  deleting  these  source 
categories  because  available  data 
indicate  that  there  are  no  major  sources 
in  either  source  category. 

This  section  does  not  include 
categories  of  sources  which  are  being 
removed  from  the  list  by  way  of 
subsumption  into  other  listed 
categories.  Subsumption  is  not  a 
deletion,  but  rather  an  action  to 
combine  source  categories  on  the  list. 
See  subsection  H  of  this  section  for 
information  on  source  categories  being 
subsumed  into  other  listed  source 
categories. 

1.  Aerosol  Can-Filling  Facilities 

The  Aerosol  Can-Filling  Facilities 
source  category  was  initially  listed  in 
July  1992  and  was  based  on  an  industry 
survey  performed  by  EPA  in  1987  which 
indicated  that  several  fillers  emitted 
HAPs  in  excess  of  major  source  levels. 
The  HAPs  included  methyl  chloroform 
(also  known  as  l,l,l-trichl()roethane). 
methylene  chloride  (also  known  as 
dichloromethane).  tetrachloroethylene 
(also  known  as  perchloroethylene).  and 
trichloroethylene.  Work  on  the  rule 
development  for  aerosol  can-filling 
began  in  1997.  Because  the  information 
that  supported  the  initial  listing  was 
limited  and  more  than  10  years  old.  new 
data  was  obtained. 

A  comprehensive  list  of  both  custom 
and  captive  Fdlers,  which  totaled  149 
fillers,  was  obtained  from  industrv'  trade 
associations.  The  EPA's  Toxic  Release 
Inventory  (TRI)  for  1997  was  then 
accessed.  Reports  were  obtained  for  35 
of  the  149  fillers.  We  do  not  believe  that 
the  non-reporting  fillers  emit  HAPs  in 
appreciable  quantities.  A  facility  is  not 


required  to  complete  EPA  Form  R 
(Toxic  Chemical  Release  In\entory 
Reporting  Form)  if  it  manufactures  or 
produces  less  than  12.5  tpy  or  uses  less 
than  5  tpy  of  any  chemical  or  chemical 
category  on  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  section 
313  toxic  chemicals  list. 

The  HAPs  reported  included  methyl 
chloroform,  methylene  chloride, 
methanol,  methyl  ethyl  ketone, 
tetrachloroethylene.  toluene, 
trichloroethylene.  and  xylene.  Of  the  35 
reporting  fillers,  only  (jne  reported 
emitting  HAPs  at  more  than  major 
source  levels  (10.3  tons  of 
dichloromethane)  in  1997.  That  filler 
was  subsequently  contacted  to  obtain  a 
copy  of  its  1998  Form  R.  That  report 
indicates  that  7  tons  of  dichloromethane 
(the  highest  HAP  emitted)  and  14  tons 
of  combined  H.\Ps  were  emitted  in 
1998.  The  filler  has  since  committed, 
through  its  Title  V  permit,  to  a  federallv 
enforceable  requirement  that  caps  HAP 
emissions  to  less  than  10  tpy  for  any 
single  HAP  and  25  tpy  for  any 
combination  of  HAPs. 

In  summary,  there  are  no  major 
sources  in  this  source  category. 
Consequently,  we  are  removing  this 
category  from  the  list  of  major  source 
categories  selected  for  regulation. 

2.  Antimony  Oxides  Manufacturing 

The  source  category  consists  of  four 

sources  engaged  in  the  production  of 
antimony  oxide,  a  white,  crystaline 
powder  used  mainly  as  a  flame 
retardant  in  plastics  and  textiles. 
Manufacturing  processes  include 
oxidation  of  antimony  ingots  or  crude 
antimony  oxide  in  kiln-type  furnaces 
followed  by  radiative  cooling  and 
collection  of  refined  product  oxide  in 
baghouses.  The  initial  listing  of 
Antimony  Oxides  Manufacturing  as  a 
major  source  category  was  based  on  the 
calculation  which  assumed  that  1 
percent  of  the  annual  production  of 
antimony  oxide  in  1987  (20.700  metric 
tons)  was  released  to  the  atmosphere. 

Since  the  initial  listing,  we  have 
visited  all  four  sources  and  reviewed 
permit  conditions  to  estimate  emissions. 
In  addition,  two  of  the  sources 
performed  stack  tests  to  quantif\'  their 
actual  emissions  of  antimony.  Based  on 
the  above  information,  it  is  our 
conclusion  that  no  antimony  oxides 
manufacturing  facility  emits  antimony 
compounds  approaching  major  source 
levels.  Our  best  estimate  for  the  highest 
emitting  source  is  less  than  6  tpy. 
Estimates  for  the  other  three  sources 
range  from  about  20  pounds  per  year  to 
3  tpy.  Therefore,  since  there  are  no 
major  sources  in  this  category,  we  are 
removing  it  from  the, list. 
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F  Reassignment  of  n  Source  Category  to 
a  Different  Industn-  Group 

On  the  initial  source  categon,'  list,  the 
Rocket  Testing  Facilities  source  category 
was  categorized  under  the 
Miscellanenu.s  Processes  industry  group. 
The  Rocket  Testing  Facilities  source 
category  includes  facilities  that  fire 
rocket  engines  to  determine 
performance  specifications  or 
complianc:e  with  (jther  hinctional 
standards.  The  category  includes,  but  is 
not  limited  to,  test  firing  of  solid  and 
liquid  fuel  rocket  engines.  Therefore, 
this  source  category  more  appropriately 
belongs  under  the  Fuel  Combustion 
industry  group.  The  movement  of  this 
source  category  will  have  no  effect  on 
the  promulgation  datp  of  the  MACT 
standard. 

Today's  notice  also  updates  the 
source  category  list  to  reflect  the 
movement  of  the 

Tetrahydrobenzaldehyde  Production 
source  category  from  the  Miscellaneous 
Processes  industry  group  to  the 
Production  of  Organic  Chemicals 
industry'  group.  You  should  refer  to 
subsection  H  of  this  notice  to  learn  more 
about  the  subsumption  of  this  source 
category. 

G  Ctianges  to  the  Scope  of  a  Source 
Category- 
Today's  action  serves  to  broaden  the 
Boat  Manufacturing  source  category  to 
include  boats  that  are  constructed  of 
aluminum.  In  the  data  gathering  process 
for  the  Boat  Manufacturing  source 
category,  w^e  found  that  there  was  a 
similarity  in  some  types  of  emission 
points  between  boats  made  of  synthetic 
material  and  boats  made  of  aluminum. 
In  addition,  data  gathered  for  aluminum 
boat  painting  operations  indicate  that 
these  operations  would  be  addressed 
more  appropriately  in  the  Boat 
Manufacturing  source  category,  rather 
than  in  the  Miscellaneous  Metal  Parts 
Coating  source  category  Broadening  the 
scope  of  the  Boat  Manufacturing  source 
category  to  include  the  manufacturing  of 
aluminum  boats  will  not  result  in  any 
change  of  schedule  for  this  source 
category. 

H.  Subsumptions  of  Source  Categories 

Today's  notice  updates  the  source 

category  list  to  reflect  the  subsumption 
of  eleven  previously  listed  source 
categories  under  the  Agricultural 
Chemicals  Production  industrv  group 
into  a  single  source  categorv.  and  also 
broadens  the  scope  of  that  category  to 
include  a  number  of  other  pesticide 
active  ingredient  (PAD  production 
operations  that  were  not  included  on 
the  initial  source  category  list.  For 


further  information,  vou  should  refer  to 
a  June  23,  1999,  notice  (64  FR  33549). 
which  promulgated  the  MACT  standard 
for  PAI  production.  The  eleven  source 
categories  subsumed  were:  4-Chloro-2- 
Methylphenoxyacetic  Acid  Production, 
2.4-D  Salts  and  Esters  Production.  4,6- 
Dinitro-o-Cresol  Production.  Butadiene- 
Furfural  Cotrimer  (R-11)  Production, 
Captafol  Production,  Captan  Production, 
Chloroneb  Production,  Chlorothalonil 
Production.  Dacthal  Production. 
Sodium  Pentachlorophenate 
Production,  and  Tordon  (tm)  Acid 
Production.  In  developing  the  proposed 
PAI  MACT  standard  (61  FR  57602. 
November  10.  1997),  we  decided  not  to 
set  MACT  for  each  individual  source 
category,  but  to  aggregate  them  under 
the  same  source  category.  Data  gathered 
from  the  PAI  production  industry 
indicated  that  the  process  equipment. 
emission  characteristics,  and  applicable 
control  technologies  were  sufficiently 
similar  for  the  broad  group  of  sources 
such  that  it  was  appropriate  for  EPA  to 
regulate  them  under  a  single  MACT 
standard. 

Todays  notice  updates  the  source 
category  list  to  reflect  the  subsumption 
of  the  Tetrahydrobenzaldehyde 
Productifin  source  category  into  the 
Synthetic  Organic  Chemical 
Manufacturing  source  category.  For 
more  information,  vou  should  refer  to  a 
May  12.  1998  notice  (63  FR  26078). 
which  promulgated  amendments  to  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  NESHAP 
(commonlv  known  as  the  Hazardous 
Organic  NESHAP  (HON)). 

You  should  refer  to  a  November  7, 
1996  notice  (61  FR  57602)  and  the 
February-  12,  1998  source  category 
notice  (63  FR  7155),  to  learn  about  an 
anticipated  listing  action  involving  the 
subsumption  of  a  number  of  source 
categories  into  one  source  category 
called  the  "Miscellaneous  Organic 
Chemical  Processes"  source  category. 
We  are  now  considering  combining  the 
source  categories  into  two  new  source 
categories  instead  of  one.  The  two  new 
source  categories  would  be  called  the 
"Miscellaneous  Organic  Chemical 
Processes "  source  category  and  the 
"Miscellaneous  Coating  Processes" 
source  category.  The  scope  of  the 
Miscellaneous  Organic  Chemical 
Processes  soiyce  category  would  also  be 
broadened  to  cover  more  organic 
chemical  processes,  in  addition  to  the 
process  already  listed.  Each  of  these 
source  categories  is  scheduled  for 
promulgation  no  later  than  November 
15.  2000:  thus,  the  two  new  source 
categories  would  also  be  scheduled  for 
that  regulatory  timeframe.  The  proposal 
notices  for  those  MACT  standards  will 


serve  as  the  official  action  to  combine 
and  rename  the  new  source  categories. 
The  public  will  have  an  opportunity  to 
comment  on  actions  as  part  of  those 
MACT  proposals. 
We  also  refer  the  reader  to  a  December 

14.  1998  notice  (63  FR  68832),  which 
announced  combining  two  source 
categories,  Amino  Resins  Production 
source  category  and  Phenolic  Resins 
Production  source  category,  into  a  single 
new  source  category  called  "Amino/ 
Phenolic  Resins  Production"  for 
purposes  of  efficiency  in  rulemaking. 

Today's  notice  involves  another 
anticipated  action  regarding  the 
combining  of  the  seven  categories 
related  to  cellulose  production  into  two 
source  categories  called,  "Cellulose 
Ethers  Production"  and  "Miscellaneous 
Viscose  Processes."  We  are  considering 
the  combining  of 

Carboxymethylcellulose  Production  and 
Cellulose  Ethers  Production  into  the 
Cellulose  Ethers  Production.  We  are  also 
considering  the  combining  of  four 
existing  source  categories  into  a  new 
source  category  called,  "Miscellaneous 
Viscose  Processes."  This  newly  defined 
source"  category  would  subsume  the 
Rayon  Production  source  category, 
Cellulose  Food  Casing  Manufacturing 
source  category.  Cellophane  Production 
source  category,  and  Cellulosic  Sponge 
Manufacturing  source  category.  Each  of 
these  source  categories  is  scheduled  for 
promulgation  no  later  than  November 

15,  2000;  thus  these  two  newly  defined 
source  categories  would  also  be 
scheduled  for  that  regulatory  timeframe. 
The  proposal  notices  for  those  MACT 
standards  will  serve  as  the  official 
actions  to  combine  the  source  categories 
and  to  name  the  newly  defined  source 
categories.  The  public  will  have  the 
opportunity  to  comment  on  those 
actions  as  part  of  the  Miscellaneous 
Cellulose  Production  MACT  proposal. 

IV.  Is  This  Action  Subject  to  fudicial 
Review? 

The  CAA  section  112(e)(3)  states  that 
the  determination  of  priorities  for 
promulgation  of  standards  for  the  listed 
source  categories  is  not  a  rulemaking 
and  is  not  subject  to  judicial  review, 
except  that,  failure  to  promulgate  any 
standard  pursuant  to  the  schedule 
established  under  section  112(e)  shall  be 
subject  to  review  under  section  304  of 
the  CAA.  Section  112(e)(4)  states  that, 
notwithstanding  section  307  of  the  Act, 
no  action  of  the  Administrator  listing  a 
source  category  or  subcategory  under 
section  112(c)  shall  be  a  final  Agency 
action  subject  to  judicial  review,  except 
that  any  such  action  may  be  reviewed 
under  section  307  when  the 
Administrator  issues  emission  standards 
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fnr  such  pollutant  or  category. 
Thi'n-fnrp.  today's  notice  is  not  subject 

til  iiuiii  lal  fvievv. 

V.  Is  EPA  Askin"  for  Public  Comment? 

Prior  to  issuance  of  the  initial  source 
catciJor\  list,  uf  published  a  draft  initial 
list  for  puhlu  1  omment  (56  FR  28548, 
luiif  2  1    I't'H  :.  Although  we  were  not 
rtMjuirt'd  til  trfkt;  public  comment  on  the 
initial  source  category  list,  we  believed 
it  was  useful  to  solicit  input  on  a 
number  of  issues  related  to  the  list. 
Indeed,  in  most  instances,  even  where 
there  is  no  statutory'  requirement  to  take 
I  omment.  we  solicit  public  comments 
on  actions  we  are  contemplating. 
Section  1 12(e)(3)  required  that  we  offer 
opportunity  for  public  comments  on  the 
initial  source  category  schedule,  which 
we  published  as  a  draft  in  a  September 
J4,  1992  notice  and  subsequently 
published  in  final  form  on  December  3, 
mm.  We  have  decided,  however,  that  it 
IS  unnecessary  to  solicit  additional 
public  comment  on  the  revisions 
reflected  in  today's  notice.  Where  we 
believe  it  is  useful  to  solicit  input  on 
c  ertam  actions,  we  will  offer  interested 
parties  an  opportunity  to  provide 


comments  on  proposed  individual 
MACT  standards. 

VI.  Administrative  Requirements 

Today's  notice  is  not  a  rule;  it  is 
essentially  an  information  sharing 
activity  which  does  not  impose 
regulatory  requirements  or  costs. 
Therefore,  the  requirements  of 
Executive  Order  13045  (Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks),  Executive  Order 
13084  (Consultation  and  Coordination 
with  Indian  Tribal  Governments), 
Executive  Order  13132  (Federalism),  the 
Regulatory  Flexibility  Act.  the  National 
Technology  Transfer  and  Advancement 
Act,  and  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  today's 
notice.  Also,  this  notice  does  not 
contain  any  information  collection 
requirements  and.  therefore,  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  a  regulatory 
action  determined  to  be  'significant  "  is 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 


regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may  either  (1)  Have 
an  annu-al  effect  on  the  economy  of  SlOO 
million  or  more,  or  adversely  affect  a 
sector  of  the  economy.  produc:tiyity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities;  (2) 
Create  a  seriou.s  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  considers  today's 
notice  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  For  this  reason,  this  action 
underwent  review  by  the  OMB 

Dat.HJ    November  12,  1999. 
Robert  Perciasepe, 
Assistant  Administrator  for  Air  and 
Radiation. 


Table  1.— Categories  of  Sources  of  Hazardous  Air  Pollutants  and  Regulation  Promulgation  Schedule  by 

Industry  Group 

[Revision  date:  November  18,  1999] 


Industry  Group  Source  Category » 


Statutory  promulgation  date/Federal  Register  citation  f 


Fuel  Combustion' 

Combustion  Turbines  

Engine  Test  Facilities 

Industrial  Boilers  '. 

Institutional  Commercial  Boilers  

Process  Heaters      

Reciprocating  Internal  Combustion  Engines 

Rocket  Testing  Facilities  

Stationan/  Internal  Combustion  Engines 

Stationary  Tjrbmes  

Non-Ferrous  Metais  Processing; 

Lead  Acid  Battery  Manufacturing 

Pnmary  Aluminum  Production  

Primary  Copper  Smelting  

Primary  Lead  Smeilmg     

Primary  Magnesium  Refining  

Secondary  Aluminum  Production  

Secondary  Lead  Smelting  


11/15/2000 

11/15  2000 

11/15  2000 

11/15/2000 

11/15/2000 

11/15/2000. 

11/15/2000. 

Renamed  as  of  today 

Renamed  as  of  today 

Deleted  61FR28197 

11,15/1997,  62FR52383(F). 

11/15/2000  63FR19582(P), 

11/15/1997   64FR30194(F). 

11/15/2000 

11/15/1997,  64FR6946(P) 

11/15  1994,         60FR32587(F) 


61  FR27785(A  I 


61FR65334(A). 


Ferrous  Metals  Processing 

Coke  By-Product  Plants  

Coke  Ovens  Cnargmg  Top  Side,  and  Door  Leaks  

Coke  Ovens  Pushing,  Quenching,  and  Battery  Stacks  

Ferroalloys  Production    

Ferroalloys  Production  Silicomanganese  and  Ferromanganese  

Integrated  Iron  and  Steel  Manufactunng  

Iron  Foundnes  

Non-Stainless  Steel  Manufacturing — Electric  Arc  Fumace  (EAF) 
Operation. 

Stainless  Steel  Manufactunng — Electric  Arc  Fumace  (EAF)  Oper- 
ation 

Steei  Foundries  

Steel.  Pickiing—HCl  Process  

Steel  P'CKiing  -HCi  Process  Facilities  and  Hydrochloric  Acid  Re- 
generation Plants. 


62FR32209IA),  63FR45007(A),  64FR4570(A). 


11/15/2000 

12/31  1992.  58FR57898(F), 

11/15/2000 

Renamed  as  of  today 

11/15/1997.  64FR27450(F), 

11/15/2000 

11/15/2000 

Deleted,  61FR28197 

Deleted,  61FR28197 

11/15,2000 
Renamed  as  of  today 
11/15/1997,  64FR33202(F). 


59FR01 922(0). 
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Industry  Group  Source  Category* 


Mineral  Products  Processing: 

Alumina  Processing         

Asphialt  Concrete  Manufacturing 

Asphalt  Processing      

Asphalt  Roofing  Manufacturing  

Asphall'Coal  Tar  Application — Metal  Pipes   

Chromium  Refractones  Production  

Clay  Products  Manufacturing  

Lime  Manufacturing         

Mineral  Wool  Production  

Portland  Cement  Manufacturing     

Refractones  Manufactunng     

Taconite  iron  Ore  Processing  

Wool  Fiberglass  Manufacturing  : 

Petroleum  and  Natural  Gas  Production  and  Refining: 

Oil  and  Natural  Gas  Production  

Natural  Gas  Transmission  and  Storage    

Petroleum  Refineries — Catalytic  Cracking  (Fluid  and  other)  Units, 
Catalylic  Reforming  Units,  and  Sulfur  Plant  Units 

Petroleum  Refineries — Other  Sources  Not  Distinctly  Listed  

Liquids  Distribution: 

Gasoline  Distnbution  (Stage  1)  


DULE  BY 


Manne  Vessel  Loading  Operations  

Organic  Liquids  Distnbution  (Non-Gasoline) 
Surface  Coating  Processes 

Aerospace  Industries      


Auto  and  Light  Duty  Truck  i  Surface  Coating) 

Flat  Wood  Paneling  (Surface  Coatingi  

Large  Appliance  (Surface  Coating)         

Magnetic  Tapes  (Surface  Coating)  

Manufacture  of  Paints,  Coatings,  and  Adhesives  

Metal  Can  (Surface  Coating)   

Metal  Coil  (Surface  Coating)    

Metal  Furniture  (Surface  Coating) 

Miscellaneous  Metal  Parts  and  Products  (Surface  Coating)  

Paper  and  Other  Webs  (Surface  Coating)  

Plastic  Parts  and  Products  (Surface  Coating)  

Printing.  Coating,  and  Dyeing  of  Fabrics      

Pnnting/'Publishing  (Surface  Coating)        

Shipbuilding  and  Ship  Repair  (Surface  Coating)  

Wood  Building  Products  (Surface  Coating)  

Wood  Furniture  (Surface  Coatingi  

Waste  Treatment  and  Disposal 

Hazardous  Waste  Incineration  

Municipal  Landfills    

Off-Site  Waste  and  Recovery  Operations  

Publicly  Owned  Treatment  Works  (POTW;  Emissions '  

Sewage  Sludge  Incineration  

Site  Remediation  

Solid  Waste  Treatment,  Storage  and  Disposal  Facilities  iTSDF) 
Agncultural  chemicals  Production 

Pesticide  Active  Ingredient  Production    

4-chloro-2-Methylphenoxyacetic  Acd  Production  

2.4-D  Salts  and  Esters  Production  

4  6-Dinitro-o-cresol  Production  

Butadiene-Furfural  cotrimer(R-ll)  Production"  

captafol  Production'! 

captan  Production  ■>   

chloroneb  Production  

chlorothalonil  Production  ^  

Dacthal  (tmi  Production-!  

Sodium  Pentachlorophenate  Production 

Tordon  (tm)  Acid  Production  •  

Fibers  Production  Processes 

Acrylic  Fibers  Modacrylic  Fibers  Production  , 


Statutory  promulgation  date/Federal  Register  citation " 


11/15/2000 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

Renamed  as  of  today 

11/15/2000 

11/15/2000. 

11/15/1997.  64FR29490(F). 

11/15/1997.  64FR31897(F). 

11/15/2000 

11/15/2000. 

11/15/1997,  64FR31695(F). 

11/15/1997,  64FR32610(F). 
11/15/2000,  64FR32610(F). 
11/15/1997,  63FR78890{P). 

11/15/1994  60FR43244(F), 

62FR07937(A). 


61FR07051(C),        61FR29876(C), 


11/15/1994.  59FR42788(N).  59FR64303(F),  60FR07627(C), 
60FR32912(C)  60FR43244(A),  60FR57628(C),  60FR62991(S), 
61FR07718(Ai   61FR58547(N).  62FR09087(A). 

11/15/1997.  60FR48399(F). 

11/15/2000 

11/15  1994  50FR45956(F),         61FR04903(C).         61FR66227(C). 

63FR15016(A).  63FR46525(A). 
11/15/2000 
Renamed  as  of  today 
1 1/15  2000  Redefined  scope  as  of  today. 
11/15  1994    59FR64580(F). 
11/15  2000 
11/15  200C 
11/15/2000 
11/15/2000 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15/2000. 
11/15  1994 
11/15/1994 
11/15/2000 
11/1 5 '1994 


61FR27132(F) 

60FR64330(F).  61  FR30814(A),  61FR66226(C). 

60FR62930(F)   62FR30257(C).  62FR31361(A). 


11/15/2000 
11/15/2000 
11/15/1994 
11/15/1995 
11/15/2000 
11/15/2000 
Renamed.  59FR51913. 


61FR34140(F)  64FR38950(a).  64FR38950(A). 
63FR66084(P). 


11/15  199" 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 
Subsumed 


d4FR33549{F). 
as  of  today, 
as  of  today 
as  of  today 
as  of  today 
as  of  today 
as  of  today 
as  of  today 
as  of  today, 
as  of  today. 
as  of  today. 
as  of  today. 


11/1St997,  64FR34853(F), 
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Industry  Group  Source  Category" 


Statutory  promulgation  date/Federal  Register  citation  * 


Rayon  Production  

Spandex  Production  

Food  and  Agriculture  Processes: 

Bakers  Yeast  Manufacturing  

Manufacturing  of  Nutritional  Yeast 

cellulose  Food  casing  Manufacturing 

Vegetable  Oii  Production  

Pharmaceutical  Production  Processes: 

Pharmaceuticals  Production-' 

Polymers  and  Resins  Production: 

Acetal  Resins  Production  

Acrylomtnle-Butadiene-Styrene  Production 


Alkyd  Resms  Production  . 
Ammo  Resms  Production 

Boat  Manufacturing  

Butyl  Rubber  Production 


CartxDxymethyiceiiuiose  Production  

Cellophane  Production      

Cellulose  Ethers  Production  

Epichlorohydnn  Elastomers  Production 


Epoxy  Resins  Production  

Ethylene-Propylene  Rubt>er  Production 


Flexible  Poiyurethane  Foam  Production 
Hypalon  (tmi  Production  ■   


Maleic  Anhydnde  Copolymers  Production  

Methylcellulose  Production  

Methyl  Methacryiate-Acrylonitnie-Butadiene-Styrene  Production'' 


Methyl  Methacryiate-Butadiene-Styrene  Terpolymers  Production'' 


Neoprene  Production 


Nitnle  Butadiene  RuDber  Production 


Nitnle  Resms  Production 


Non-Nylon  Poiyamides  Production 

Nylon  6  Production  

Phenolic  Resms  Production  

Polybutadiene  Rubber  Production '^ 


PolycarlDonates  Production-*  

Polyester  Resms  Production  

Polyether  Poiyols  Production    

Polyethylene  Terepntriaiate  Production 


61FR54342(C), 
63FR9944(C). 
64FR1 1560(a). 


61FR59849(N), 
63FR67879(N). 
64FR35023(S), 


62FR01 835(A), 
64FR1 1536(A), 


11/15/2000. 
11/15/2000. 

Renamed  as  of  today. 
11/15/2000,  63FR55812(P). 
11/15/2000 
11/15/2000 

11/15/1997  63FR50280(F) 

11/15/1997  64FR34853(F) 
1115  1994  61FR48208(F). 

62FR01 835(A)       62FR37720(A), 

64FR1 1536(A).      64FR1 1555(a), 

64FR35107(a) 
11/15/2000 

11/1S1997.  63FR68832(P) 
11/15/2000.  Redefined  scope  as  of  today 
11/15/1994,         61FR46906(F),         61FR59849(N), 

62FR12546(N),      62FR37720(A).      63FR67879(N). 

64FR1 1555(a).  64FR1 1560(a).  64FR35023(S),  64FR35107(a 
11  15,2000 
11/15/2000 
11/15/2000 
11/15/1994  61FR46906(F),         61  FR59849(N).         62FR01835(A), 

62FR12546(N).     62FR37720(A).     63FR67879(N)      64FR1 1536(A). 

64FR1 1555(a),  64FR1 1560(a).  64FR35023(S),  64FR35107(a) 
11/15/1994,  60FR1 2670(F) 
11/15/1994  61FR46906(F),         61FR59849(N)  62FR01835(A), 

62FR12546(N).      62FR37720(A).      63FR67879(N).      64FR1 1536(A), 

64FR1 1555(a)   64FR1 1560(a),  64FR35023(S).  64FR35107(a) 
11  15  1997,  64FR34853(F),  62FR05074(C) 
11 '151994  61FR46906(F),         61FR59849(N)  62FR01 835(A), 

62FR12546(N)       62FR37720(A),      63FR67879(N),      64FR1 1536(A), 

64FR1 1555(a)  64FR1 1560(a),  64FR35023(S),  64FR351 07(a) 
11  152000 
11/15/2000 
11/15-1994  61FR48208(F), 

62FR01835(A)       62FR37720(A), 

64FR11536(A),      64FR11555(a) 

64FR35107(a) 
11  15-1994,         61FR48208(F). 

62FR01835(A),       62FR37720(A) 

64FR1 1536(A).      64FR1 1555(a). 

64FR35107(a) 
11  15.1994  61FR46906(F). 

62FR12546(N)       62FR37720(A) 

64FR11555(a).  64FR11560(a)   64FR35023(S).  64FR35107(a) 
11  15-1994  61FR46906(F).         61FR59849(N),         62FR01835(A), 

62FR12546(N),      62FR37720(A)       63FR67879(N),      64FR1 1536(A), 

64FR1 1555(a),  64FR1 1560(a),  64FR35023(S).  64FR35107(a) 
11  15,2000,         61FR48208(F).         61FR54342(C),         61FR59849(N), 

62FR01 835(A),       62FR37720(A),      63FR9944(C),      63FR67879(N) 

64FR11536(A),      64FR1 1555(a),      64FR1 1560(a),      64FR35023(S), 

64FR35107(a) 
11  15  1994,  60FR12670(F). 
Deleted  63FR7155 
63FR68832(P1 
11/15-1994  61FR46906(F),         61FR59849(N)  62FR01 835(A), 

62FR12546(N)       62FR37720(A),      63FR67879(N),      64FR1 1536(A), 

64FR1 1555(a),  64FR1 1560(a),  64FR35023(S),  64FR35107(a), 
11/15/1997,  64FR34853(F) 
11/15/2000 

11/15/1997,  64FR29420(F),  64FR31895(C) 
11/15/1994  61FR48208(F),         61FR54342(C),         61FR59849(N) 

62FR01 835(A),      62FR30993(A),      62FR37720(A),      63FR9944(C), 

63FR15312(A)       63FR67879(N)       64FR1 1536(A),      64FR1 1555(a), 

64FR1 1560(a),      64FR30406(A),      64FR30456(N),      64FR35023(S), 

64FR35107(a) 


61FR54342(C), 
63FR9944(C), 
64FR1 1560(a), 

61FR54342(C), 
63FR9944(C), 
64FR1 1560(a) 

61FR59849(N) 
63FR67879(N), 


61FR59849(N), 
63FR67879(N), 
64FR35023(S), 

61FR59849(N), 
63FR67879(N), 
64FR35023(S) 

62FR01 835(A), 
64FR1 1536(A), 
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Industry  Group  Source  Category  •■ 

Statutory  promulgation  date/Federal  Register 

citation  h                           1 

Polymerized  Vinylidene  Chloride  Production  

11/15/2000. 

11/15/2000. 

11/15/1994.  61FR48208(F).  61FR54342{C).  61FR59849(N), 
62FR01 835(A),  62FR37720(A).  63FR9944(C),  63FR67879(N), 
64FR1 1536(A),  64FR1 1555(a),  64FR1 1560(a),  64FR35023(S), 
64FR351 07(a). 

11/15/1994  61FR46906(F),  61FR59849(N).  62FR01 835(A), 
62FR12546(N),  62FR37720(A),  63FR67879(N),  64FR1 1536(A), 
64FR1 1555(a),  64FR1 1560(a),  64FR35023(S),  64FR35107(a). 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/2000. 

11/15/1994.  61FR48208(F).  61FR54342(C).  61FR59849(N), 
62FR01 835(A),  62FR37720(A),  63FR9944(C),  63FR67879(N), 
64FR1 1536(A),  64FR11 555(a),  64FR1 1560(a),  64FR35023(S). 
64FR351 07(a). 

11  151994.  61FR46906(F),  61FR59849(N),  62FR01 835(A), 
62FR12546(N)  62FR37720(A),  63FR67879(N),  64FR1 1536(A), 
64FR11555ia)  64FRl1560(a).  64FR35023(S),  64FR35107(a), 

11/15/2000. 

11/15/1997,  Promulgation  rescheduled;  deleted  as  of  today. 

11/15/2000. 

11/15/2000, 

Deleted,  61 FR281 97. 

11/15/2000 

Deleted  63FR7155. 

11  15/2000  Corrected  as  of  today. 

11/15/2000 

Subsumed  63FR7155 

11/15/1997.  64FR34853(F). 

11 '1 5'1 997,  64FR31 358(F). 

11  15  1997,  64FR31 358(F). 

Moved   61FR28197. 

Subsumed  63FR7155. 

11/15/2000. 

11/15/2000. 

11/15/2000 

11/15/1992  59FR19402(F).  59FR29196(A),  59FR32339(N). 
59FR48i-5(C).  59FR53359(S),  59FR54131(S),  60FR05320(A). 
6OFRI8O2O1A),  60FR18026(A),  60FR63624(C),  61FR31435(A), 
61FR07716(A),  61FR43544(N),  61FR64572(A),  62FR02722(A). 

Subsumed  as  of  today,  63FR26078(F) 

11.15/1997  Promulgation  rescheduled;  deleted  as  of  today. 

11/15/2000 

Renamed  61 FR281 97 

11/15/2000 

11/15/2000  Added  as  of  today. 

11/15/2000 

11/15/2000 

11/15/1994          60PR04948iF).         60FR27598(C),         60FR33122(C), 

61FR2^785iA,   61  FR04463(A).  62FR42918(A). 
1115  1992          58FB49354,F),          58FR66287(A),         60FR64002(A), 

61FR27-85.A!   61  FR49263(A). 
11,15,1994    59FR62585/F)   61FR27785(A). 
11/15/1994          60FR04948iF),         60FR27598(C),         60FR33122(C), 

61FR27785(Ai,  61  FR04463(A),  62FR42918(A). 
Subsumed.  59FR19402 
11  15'2000. 
11/15/2000. 
1M  5/2000. 
11/15/2000. 
11/15/2000 

11/15/1994   59FR61801(F),  59FR67750(C),  60FR29484(C). 
1115  1994          60FR04948(F).         60FR27598(C),        60FR33122(C), 

61FR27785(A),  61FR04463(A),  62FR42918(A), 

Polymethyl  Meihacryiate  Resins  Production   

Polystyrene  Production  

Polysulfide  Rubber  Production''  

Polyvinyl  Acetate  Emulsions  Production  

Polvvinyl  Alcohol  Production        

Polyvinyl  Butyral  Production                      

Polyvinyl  Chloride  and  Copolymers  Production  

Reinforced  Plastic  Composites  Production  

Sty rene- Aery ionitnle  Production                  

Stvrene-Butadienp  RuDbe''  ana  Latex  Pfoduction^ 

Production  of  inorganic  Chemicais 

Ammonium  Sulfate  Production— Caprolactam  By-Product  Plants  ... 
Antimonv  Oxides  Manufactunng                  

Carbon  BlacK  Production         

Chlonne  Production               

Chromium  Chemicals  Manufactunng  

Cyanide  Chemicals  Manufactunng  

Cyanuric  Chloride  Production     

Fumed  Silica  Production                       

Hydrochloric  Acid  Production      

Hvdrogen  Cyanide  Production  

Hydrogen  Fluonde  Production    

Phosphate  Fertilizers  Production  

Phosphoric  Acid  Manufacturing   

Quaternary  Ammonium  Compounds  Pf'oduction       

Sodium  Cyanide  Production                      

Uranium  Hexafluoride  Production        

Production  of  Organic  Chemicals 

Ethylene  Processes                                         

Quaternary  Ammonium  Compounds  Production  

Synthetic  Organic  Chemical  Manufacturing  

Tetrahydrobenzaldehyde  Production  

Miscellaneous  Processes 

Aerosol  Can-Filling  Facilities                          

Benzyltnmethylammonium  Chloride  Production  

Butadiene  Dimers  Production  

Carbonyl  Sulfide  Production       

Cellulosic  Soonoe  Manufactunna       

Chelating  Agents  Production             

Chlorinated  Paraffins  Production''  

Chromic  Acid  Anodizing            

Commercial  Dry  Cleaning  iPerchloroethylene)— Transfer  Macnmes 
Commercial  Sterilization  Facilities      : 

Decorative  Chromium  Electroplating  

Dodecanedioic  Acid  Production  

Dry  Cleaning  (Petroleum  Solvent)   

Ethylidene  Norbornene  Production-' 

Flexible  Polyurethane  Foam  Fabrication  Operations 

Fnction  Products  Manufacturing   

Halogenated  Solvent  Cleaners  

Hard  Chromium  Electroplating  
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Industry  Group  Source  Category  •• 


Hydrazine  Production  

industnal  Cleaning  (Perchloroethylene) — Dry-to-dry  machines 


tndustnal  Dry  Cleaning  (Perchloroethylene) — Transfer  Machines 


Industnal  Process  Cooling  Towers  

Leat^ier  Tannmg  and  Finishing  Operations 

OBPA  1  3-Diisocyanate  Production^  

Paint  Stripper  Users  

Pamt  Stripping  Operations  

Photographic  Chemicals  Production  

Phthaiate  Piasticizers  Production  

Plywood  and  Composite  Wood  Products  .. 

Plywood.  Particle  Board  Manufacturing  

Poiyether  Polyols  Production  , 

Pulp  and  Paper  Production  , 


Rocket  Engine  Test  Finng  

Rubber  Chemicals  Manufacturing 

Rubber  Tire  Manufacturing   

Semiconductor  Manufacturing  

Symmetrical  Tetrachioropyndine  Production'' 

Tetrahydrobenzaidehyde  Production  

Tire  Production  

Wood  Treatment       

Categories  of  Area  Sources;' 

Asbestos  Processing  , 

Chromic  Acid  Anodizing  


Commercial    Dry    Cleaning    (Perchloroethylene) — Dry-to-Dry    Ma- 
chines 
Commercial  Dry  Cleaning  (Perchloroethylene) — Transfer  Machines 


Commercial  Sterilization  Facilities  ... 
Decorative  Chromium  Electroplating 


Statutory  promulgation  date/Federal  Register  citation  >" 


11/15/2000 

11/15/1992.         58FR49354(F),         58FR66287(Al.         60FR64002(A), 

61FR27785(A),  61FR49263(A) 
11/15,1992,         58FR49354(F),         58FR66287(A),         60FR64002(A), 

61FR277851A)   61  FR49263(A). 
11/15,1994   59FR46339(Fj 
11/15  2000 
11/15/2000 
Renamed  as  of  today 
11/15/2000 
11/152000 
11/15  2000 
11/152000 
Renamed  as  of  today 
Moved,  61FR28197 
11/152000,    Promulgation    rescheduled   as   of   today    63FR18504(F), 

63FR18755(P)       63FR42238(C),      63FR49455(A)       63FR71385(A), 

64FR17555(A) 
Moved  and  renamed  as  of  today. 
11/15/2000 
11/15  2000 
11/15-2000 
11/15/2000 
Moved  as  of  today 
Renamed  ai  of  today 
Deleted,  61FR28197 


60FR27598(C). 
62FR42918(A) 
58FR66287(A) 

58FR66287(A), 


Halogenated  Solvent  Cleaners 
Hard  Chromium  Electroplating 

Secondan/  Lead  Smelting  


Deleted  60FR61550 
11/15,1994.         60FR04948(F) 

61FR27785(A),  61FR04463(A) 
11/151992.         58FR49354(F) 

61FR27785(A).  61FR49263(A) 
11/15,1992,  58FR49354(F), 

61FR27785{A)   61FR49263(A) 
11/15/1994.  59FR62585(F),  61FR27785(A| 
11/15/1994  60FR04948(F).         60FR27598(C) 

61FR27785(A),  61FR04463(A).  62FR42918(A) 
11/15/1994,  59FR61801(F),  59FR67750(C),  60FR29484(C) 
11/15/1994.         60FR04948(F).         60FR27598(C)  60FR33122(C), 

61FR27785(A|,  61FR04463(A),  62FR42918(A) 
11/15/1997.         60FR32587(F).         61FR27785(A),         61  FR65334(A), 

62FR32209(A). 


60FR33122(C), 


60FR64002(A) 


60FR64002(A), 


60FR33122(C) 


■Only  sources  within  any  category  located  at  a  major  source  shall  be  subiect  to  emission  standards  under  CAA  section  112  unless  a  finding  is 
made  of  a  threat  of  adverse  effects  to  human  health  or  the  environment  for  the  area  sources  in  a  category  All  listed  categories  are  exclusive  of 
any  specific  operations  or  processes  included  under  other  categories  that  are  listed  separately 

This  schedule  does  not  establish  the  order  in  which  the  rules  for  particular  source  categones  will  be  proposed  or  promulgated  Rather,  it  re- 
quires that  emissions  standards  pursuant  to  CAA  section  112(d)  for  a  given  source  category  be  promulgated  by  the  specified  date 

The  markings  m  the    Statutor>  Promulgation  Date/Federal  Register  Citation    column  of  Table  1  denote  the  toilowing. 

(A)  final  amendment  to  a  final  rulemaking  action 

(a)  proposed  amendment  to  a  final  rulemaking  action 

(C)  correction  lor  clarification i  published  subsequent  to  a  proposed  or  final  rulemaking  action 

(F)  final  rulemaking  action 

(N)  notice  to  announce  general  information,  such  as  an  Agency  decision,  availability  of  new  data,  administrative  updates  etc. 

(P)   proposed  ruiemaKing  action 

(R)   reopening  of  a  proposed  action  for  public  comment 

(S)   announcement  of  a  stay,  or  partial  stay,  of  the  rule  requirements 

Moved  the  source  categor\  is  relocated  to  a  more  appropnate  industry  group 

Subsumed  the  source  category  is  included  within  the  definition  of  another  listed  category  and  therefore  is  no  longer  listed  as  a  separate 
source  category 

Renamed  the  title  of  this  source  category  is  changed  to  a  more  appropriate  title 

Deleted  the  source  category  is  removed  from  the  source  category  list 

The  Publicly  Owned  Treatment  Works  (POTW)  Emissions  source  category  had  a  statuton/  deadline  for  regulatory  promulgation  of  November 
15  1995,  as  established  by  CAA  section  112(e)(5).  However,  for  purposes  of  determining  the  18-month  penod  applicable  to  the  POTW  source 
category  under  section  i  i2ijM2),  the  promulgation  deadline  was  November  15.  1997  This  latter  date  is  consistent  with  the  section  1 12(e)  sched- 
ule tor  the  promulgation  of  emissions  standards,  as  published  in  the  Federal  Register  on  December  3.  1993  (58  FR  63941) 

■Equipment  handling  specific  Chemicals  for  these  categones  or  subsets  of  these  categones  is  sub)ect  to  a  negotiated  standard  for  equipment 
leaks  contained  m  the  Hazardous  Organic  NESHAP  (HON),  which  was  promulgated  on  Apnl  22.  1994  The  HON  includes  a  negotiated  standard 
tor  equipment  leaKs  from  the  SOCMI  category  and  20  non-SOCMI  categones  lor  subsets  of  these  categones)  The  specific  processes  affected 
within  the  categories  are  listed  in  Section  XX.XO(c)  of  the  March  6.  1991  Federal  Register  notice  (56  FR  9315) 

A  finding  of  threat  of  adverse  effects  to  human  health  or  the  environment  was  made  for  each  category  of  area  sources  listed. 
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1 FR  D(  u    99-301  r),3  Filed  1 1-1 7-99;  8:45  am) 

BILUNG  CODE  &56O-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6477-^] 

Nominations  for  Peer  Reviewers  for 
Toxicological  Testing  Initiative  for 
Styrene  Acrylonitrile  Trimer 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  nominations. 

summary:  EPA's  Office  of  Solid  Waste 
and  Emergency  Response  has  retained 
the  Eastern  Research  Group  (ERG)  to 
conduct  a  scientific  peer  review  of  the 
proposed  toxicological  testing  initiative 
and  associated  experimental  protocols 
for  styrene  acrylonitrile  trimer  (SAN:),  a 
contaminant  at  the  Reich  Farm 
Superfund  site  in  Ocean  County.  New 
Jersey,  which  has  migrated  into  the 
ground  water.  The  peer  review 
workshop  is  being  organized  to  assist  in 
conducting  the  most  scientificallv 
credible  and  relevant  testing  for 
carrinogenic:it\'  of  the  trimer. 
particularly  during  the  perinatal  period, 
and  for  chronic  non-cancer  health 
effects.  It  is  tentati\elv  scheduled  to  be 
held  in  late  February  or  earlv  March 
2000.  in  Toms  River.  New  lersey.  and 
will  be  open  to  members  of  the  public 
as  observers.  It  will  be  a  one-day 
meeting  and  will  be  conducted  in 
accordance  with  EPA's  1998  Peer 
Review  Handbook.  ERG  is  seeking 
nominations  of  highlv  qualified 
scientists  with  expertise  in  one  or  more 
of  the  following  nine  disciplines: 
general  toxicology,  carcinogenesis, 
developmental  toxicology, 
neurotoxicity,  pharmacokinetics, 
genetic  toxicology,  veterinary  pathology, 
biostatistics.  and  analytical  chemistrv 
ERG  wi-ll  select  10-1.3  objective  peer 
reviewers  based  upon  demonstrated 
expertise  of  the  scientists  and  the  ne^d 
for  balance  m  affiliation  among  the  peer 
reviewers.  ERG  will  consider  potential 
conflicts  of  interest  in  screening 
nominees  for  suitability  as  peer 
re\'iewers.  All  nominations  will  be 
carefuUv  considered,  but  the  source  of 
peer  reviewer  nominations  will  not  be  a 
factor  in  the  selection  of  peer  reviewers, 
and  stakeholders  are  not  guaranteed  that 
anv  of  their  nominees  will  be  selected. 
A  second  Federal  Register  document 
will  be  published  about  one  month  prior 
to  the  peer  re\'iew  workshop  to  provide 
the  actual  meeting  date,  location,  and 
registration  information. 
DATES:  Nominations  for  peer  reviewers 
must  be  submitted  December  20,  1999. 


A  detailed  resume  for  each  nominated 
scientist  should  bo  included  with  the 
submission.  The  projected  date  for  the 
peer  review  workshop  is  late  February 
or  early  March  2000,  depending  on  the 
availability  of  the  peer  reviewers. 
ADDRESSES:  Peer  reviewer  nominations 
should  bf  sent  to  Ms  Meg  Vrablik  at 
Eastern  Research  Group.  110  Hartwell 
Avenue.  Lexington,  MA  02421.  Peer 
reviewer  nominations  may  also  be 
submitted  by  facsimile  at  781-674- 
2906,  or  by  E-mail  at  mvrablik@erg.com. 
The  peer  review  workshop  will  be  held 
in  Toms  River.  New  lersev, 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  logistical  inquires,  contact 
Ms.  Vrablik  or  Ms.  Kate  Schalk  at 
Eastern  Research  Group,  by  telephone, 
at  781-674-7272:  by  facsimile,  at  781- 
674-2906;  or  by  E-mail,  at 
mvrablik@erg.com. 
SUPPLEMENTARY  INFORMATION: 

Background 

Spent  process  streams  from  the 
manufacture  of  styrene  acrydonitrile 
polymer  by  Union  Carbide  Corporation 
(UCC)  were  disposed  of  at  the  Reich 
Farm  property  in  Ocean  County.  New 
Jersey.  The  waste  contains  SAN;  trimer. 
a  chemical  mixture  which  has  migrated 
from  the  Reich  Farm  property  into 
groundwater.  Levels  of  SAN:  trimer 
measured  in  water  drawn  from 
groundwater  wells  have  been  in  the 
parts  per  billion  and  lower.  The  site  is 
on  the  National  Priorities  Li.st  (NPL)  of 
hazardous  waste  sites,  and  remedial 
activities  are  currently  underway. 

Increased  incidences  of  certain  forms 
of  cancer  in  children,  specifically  types 
of  leukemia  and  neurological  cancers, 
have  been  observed  in  Ocean  County, 
Dover  Township  and  Toms  River.  To 
develop  scientific  data  on  the 
toxicologic  and  carcinogenic  potential 
of  the  SAN  trimer  and  to  address 
concerns  of  citizens  in  the  area  about 
the  toxicity  of  this  previously  untested 
mixture.  I'nion  Carbide  undertook  an 
initial  round  of  toxicology  experiments, 
which  consisted  of  genotoxicity  studies, 
an  acute  toxicity  study  in  rats  and  a  14- 
day  repeated  dose  study  in  rats.  The 
results  from  these  studies  are  now 
available. 

The  Workgroup  for  the  Toxicity 
Testing  of  the  SAN:  Trimer  was  formed 
to  provide  guidance  to  Union  Carbide 
on  the  testing  of  the  SAN:  trimer.  In  late 
1998  the  National  Toxicology  Program 
(NTP)  of  the  National  Institute  of 
Environmental  Health  Sciences  joined 
the  workgroup  based  upon  its 
commitment  to  perform  rodent 
carcinogenicity  studies  which  include 
perinatal  exposures.  The  current 


governmental  agencies  represented  on 
the  workgroup  are  the  US 
Environmental  Protection  Agency,  the 
Agency  for  Toxic  Substances  and 
Disease  Registry.  NTP.  the  New  Jersey 
Department  of  Environmental 
Protection,  and  the  New  Jersey 
Department  of  Health  and  Senior 
Services.  Representatives  of  Union 
Carbide  Corporation  and  the  consultant 
representing  the  Ocean  County 
Department  of  Health  also  participate  in 
the  workgroup. 

The  workgroup  has  met  four  times 
since  November  1998.  evaluating  the 
results  of  the  studies  previously 
performed  by  UCC,  and  reviewing 
additional  studies  proposed  to  be 
performed  by  the  NTP  and  UCC.  The 
Workgroup  has  developed  a  consensus 
testing  strategy  with  associated 
experimental  protocols.  A  key  step  in 
the  finalization  of  this  testing  strategy 
will  be  an  external  peer  review,  in  the 
form  of  a  workshop,  to  be  held  in  late 
Februan'  or  early  March  2000. 

The  peer  review  will  focus  on  existing 
data  pertaining  to  the  toxicology  of  the 
SAN:  trimer.  the  proposed  additional 
studies  and  associated  protocols,  and 
the  variability  in  composition  of  the 
different  batches  of  SAN;  trimer  isolated 
to  date  from  spent  process  streams. 
Following  the  peer  review  workshop, 
ERG  will  issue  a  report  summarizing  the 
workshop.  The  Workgroup  for  the 
Toxicity  Testing  of  the  SAN:  Trimer 
will  consider  the  results  of  the 
workshop  prior  to  finalizing  the  testing 
initiative  and  experimental  protocols. 

Dated:  November  8.  1999. 
Timolhy  Fields,  Jr.. 

A/tsistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Dor  99-30154  Filed  11-17-99;  8:45  am] 

BILLING  CODE   6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34208:  FRL-6394-7) 

Methldathion  and  Oxydemethon- 
Methyl.  Revised  Pesticide  Risk 
Assessments;  Notice  of  Public  Meeting 

AGENCY:Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  will  hold  a  public 
meeting  to  present  the  revised  risk 
assessments  for  two  organophosphate 
pesticides,  methldathion  and 
oxydemethon-raethyl,  to  interested 
staikeholders.  This  public  meeting, 
called  a  "Technical  Briefing,"  will 
provide  an  opportunity  for  stakeholders 
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tn  learn  about  the  data,  information,  and 
methodologies  that  the  Agency  used  in 
revising  its  risk  assessments  for 
methidathion  and  oxydemethon-methyl. 
In  addition,  representatives  of  the  U.S. 
Depart.nent  of  Agriculture  (I'SDA)  will 
also  pro\ide  ideas  on  possible  risk 
management  for  methidathion  and 
o\\demethon-mpth\l. 
DATES:  The  technical  briefing  will  be 
held  on  Wednesday,  December  8,  1999. 
from  9  am-  to  5  p.m. 
ADDRESSES:  The  technical  briefing  will 
he  held  at  the  Holidav  Inn  Capital  Plaza, 
U)0  I  St..  Sacramento".  CA  ((916)  446- 
0100). 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Karen  Aiigulo.  Special  Review  and 
Registration  Division  (7508C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  .\gency.  401  M  St..  SW., 
Washington.  DC  20460;  telephone 
number:  (703)  ,308-8004:  e-mail  address: 
angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Dot^s  this  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  specifically  describe  all  the 
t'lititit's  potentially  affected  by  this 
action.  The  Agency  believes  that  a  wide 
range  of  stakeholders  will  be  interested 
in  technical  briefings  on 
nrgano phosphates,  including 
eiivironmentdl.  human  health,  and 
agricultural  advocates,  the  chemical 
industry,  pesticide  users,  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  tood  If  vou  have  any 
((ut'stions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

B  tiow  Can  I  Get  Additional 
Intiirmation.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

\. Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  he  available  electronically,  from 
the  EP.\  Internet  Home  Page  at  http:// 
www. epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  t'ntrv  for  this  document  under 
the    Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  epa  l;m\   teiiru^tr/. 

To  .11  cess  information  about 
ort;cinophosphate  pt'sticides,  you  can 
.iKo  uii  directly  to  the  Home  Page  for  the 
( Jffice  of  Pesticide  Programs  (OPP)  at 
http://www.epa,gov/pesticides/op/.  In 


addition,  there  is  a  brief  summarv  now 
available  for  both  metJiidathion  and 
oxydemethon-methyl  revised  risk 
as.'jessments  at  http://www.epa.gov/ 
pesticides/op/status. htm/,  as  well  as  in 
paper  as  part  of  the  public  version  of  the 
ofHcial  record  as  described  in  Unit  I.B.2 

2.  In  person.  The  Agency  has 
established  an  official  record  for 
organophosphates  methidathion  and 
oxydemethon-methyl  under  docket 
control  numbers  OPP-34172A  for 
methidathion  and  OPP-34167A  for 
oxydemethon-methyl.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  anv 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy,. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

II,  What  Action  is  the  Agency  Taking? 

This  document  announces  the 
Agency's  intention  to  hold  a  technical 
briefing  for  the  organophosphate 
pesticides,  methidathion  and 
oxydemethon-methyl.  The  Agency  is 
presenting  the  revised  risk  assessments 
for  methidathion  and  oxydemethon- 
methyl  to  interested  stakeholders.  This 
technical  briefing  is  designed  to  provide 
stakeholders  with  an  opportunity  to 
become  even  more  informed  about  an 
organophosphate's  risk  assessment.  EPA 
will  describe  in  detail  the  revised  risk 
assessments:  Including  the  major  points 
(e.g.,  contributors  to  risk  estimates),  how 
public  comment  on  the  preliminary  risk 
assessment  affected  the  revised  risk 
assessment:  and  the  pesticide  use 
informationydata  that  was  used  in 
developing  the  revised  risk  assessment. 
Stakeholders  will  have  an  opportunity 
to  ask  clarifying  questions.  In  addition. 
representatives  of  the  USDA  will 
provide  ideas  on  possible  risk 
management. 

The  technical  briefing  is  part  uf  the 
pilot  public  participation  process  that 
EPA  and  USDA  are  now  using  for 
involving  the  public  in  the  reassessment 


of  pesticide  tolerances  under  the  Food 
Quality  Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pestit:ides  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  The  pilot 
public  participation  process  was 
developed  as  part  of  the  EPA-USDA 
Tolerance  Reassessment  .advisory 
Committee  (TRAC).  which  was 
established  in  April  1998  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Council  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  risk  assessment  and 
risk  management  decisions.  EPA  and 
USDA  began  implementing  this  pilot 
process  in  August  1998  in  response  to 
Vice  President  Gore's  directive  to 
increase  transparency  and  opportunities 
for  stakeholder  consultation. 

On  the  day  of  the  technical  briefing, 
in  addition  to  making  copies  available  at 
the  meeting  site,  the  Agency  will  also 
release  for  public  viewing  the 
methidathion  and  ox\demethon-methvl 
revised  risk  assessments  and  related 
documents  to  the  Public  Information 
and  Records  Integrity  Branch  and  the 
OPP  Internet  web  site  that  are  described 
in  Unit  I.B.I.  In  addition,  the  Agency 
will  issue  a  Federal  Register  notice  to 
provide  an  opportunity  for  a  60-day 
public  participation  period  during 
which  the  public  may  submit  risk 
management  and  mitigation  ideas,  and 
recommendations  and  proposals  for 
transition. 

List  of  Subjects 

Environmental  protection,  Chemicals, 
Pesticides  and  pests. 

Dated:  November  9,  1999. 

Jack  E,  Housenger, 

Acting  Director.  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FRDor   99-29900  Filed  11-17-99:  8:45  am) 

BILLING  CODE  656&-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34191:  FRL-6092-3] 

Pesticide  Reregistration  Performance 
Measures  and  Goals 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  This  notice  announces  EPA's 
progress  in  meeting  its  performance 
measures  and  goals  for  pesticide 
reregistration  during  1998  The  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFR.A)  requires  EPA  to  publish 
this  information  annually.  The  notice 
discusses  the  integration  of  tolerance 
reassessment  with  the  reregistration 
process,  and  describes  the  status  of 
various  regulatory  activities  associated 
with  reregistration  and  tolerance 
reassessment.  The  notice  gives  total 
numbers  of  chemicals  and  products 
reregistered,  tolerances  reassessed.  Data 
Call-Ins  issued,  and  products  registered 
under  the  "fast-track"  provisions  of 
FIFRA.  Finally,  this  notice  contains  the 
schedule  for  completion  of  activities  for 
specific  high  priority  chemicals. 
DATES:  This  notice  is  not  subject  to  a 
formal  comment  period.  Nevertheless. 
EPA  welcomes  input  from  stakeholders 
and  the  general  public.  Written 
comments,  identified  bv  the  docket 
number  [OPP-34191].  should  be 
received  on  or  before  lanuan,-  18.  2000. 
ADDRESSES:  Comments  may  be 
submitted  by  regular  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I  of  the 
"SUPPLEMENTARY  INFORMATION" 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  P.  Stangel.  Environmental 
Protection  Agency  (7508C).  401  M  St., 
S\V.,  Washington,  DC  20460.  telephone: 
(703)  308-8007.  e-mail: 
stangel.carol@epa.gov 
SUPPLEMENTARY  INFORMATION: 

I.  Important  Information 

A.  Does  this  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who  are 
interested  in  the  progress  and  status  of 
EPA's  pesticide  reregistration  and 
tolerance  reassessment  programs,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
bv  this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  in  the  "FOR 
FURTHER  INFORMATION  CONTACT" 
section. 

B.  How  Can  I  Get  xAdditiona! 
Information  or  Copies  of  Support 
Documents'' 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  Internet  Home  page  at 
www.epa.gov.  On  the  Home  Page,  select 
"Laws  and  Regulations,"  and  then  look 
up  the  entry'  for  this  document  under 


"Federal  Register  --  Environmental 
Documents.  '  '^'nu  can  also  go  directly  to 
the  Federal  Register  listings  at 
ww'w. epa.gov  fedrgstr. 

To  access  infurmation  about  pesticide 
reregistration.  go  directly  tn  the  Home 
Page  for  the  Office  of  Pesticide  Programs 
at  www.epa.gov/pesticides  and  select 
"Pesticide  Reregistration"  under  "Select 
Topic  From  List."  the  pull-down  menu 
at  the  top  of  the  screen 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  has  been  established  under 
docket  control  number  iOPP-34191] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record. 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI), 
is  available  for  inspection  in  Rm.  119, 
Cn,-stal  Mall  #2.  1921  lefferson  Davis 
Highway,  Arlington.  V"A.  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  To? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically: 

1.  Bv  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460 

2.  In  person.  Deli\er  written 
comments  to  Public  Information  and 
Records  Integrity  Branch,  in  Rm.  119, 
CM  #2.  1921  lefferson  Davis  Highway, 
Arlington.  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  to 
opp-docket@epa.gov  .  Please  note  that 
you  should  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  anv  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
36191].  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

D.  How  Should  I  Handle  Information 
That  I  Believe  Is  Confidential? 

You  mav  claim  information  that  you 
submit  in  response  to  this  document  as 


confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  information 
so  marked  will  not  be  disclosed,  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice. 

II.  Background 

EPA  must  establish  and  publish 
annually  in  the  Federal  Register  its 
performance  measures  and  goals  for 
pesticide  reregistration,  tolerance 
reassessment,  and  expedited 
registration,  under  section  4(1)  of  FIFRA, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA). 
Specifically,  such  measures  and  goals 
are  to  include: 

a.  The  status  of  reregistration; 

b.  The  number  of  products 
reregistered,  canceled,  or  amended; 

c.  The  number  and  type  of  data 
requests  or  Data  Call-In  notices  (DCIs) 
under  section3(c)(2)(B)  issued  to 
support  product  reregistration  by  active 
ingredient; 

d.  Progress  in  reducing  the  number  of 
imreviewed.  required  reregistration 
studies; 

e.  The  aggregate  status  of  tolerances 
reassessed; 

f.  The  number  of  applications  for 
registration  submitted  imder  subsection 
(k)(3),expedited  processing  and  review 
of  similar  applications,  that  were 
approved  or  disapproved; 

g.  The  future  schedule  for 
reregistrations;  and 

h.  The  projected  year  of  completion  of 
the  reregistrations  under  section  4. 

FIFRA,  as  amended  in  1988, 
authorizes  EPA  to  conduct  a 
comprehensive  pesticide  reregistration 
program-a  complete  review  of  the 
human  health  and  environmental  effects 
of  older  pesticides  originally  registered 
prior  to  November  1,  1984.  Those 
pesticides  meeting  todays  scientific  and 
regulatory  standards  may  be  declared 
"eligible"  for  reregistration.  In  order  to 
be  so  designated,  an  older  pesticide 
must  have  a  substantially  complete  data 
base,  and  must  be  found  not  to  cause 
unreasonable  risks  to  human  health  or 
the  environment  when  used  in 
accordance  with  Agency  approved  label 
directions  and  precautions. 

In  addition,  all  pesticides  with  food 
uses  must  meet  the  safety  standard  of 
the  Food  Qualitv  Protection  Act  (FQPA) 
of  1996.  Under  FQPA,  EPA  must  make 
a  determination  that  pesticide  residues 
remaining  in  or  on  food  are  "safe":  that 
is,  "that  there  is  reasonable  certainty 
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that  no  harm  will  result  frum  ai^ur-'^^.i;-' 
exposure  to  the  pesticide  chemiLai 
residue"  from  dietar\'  and  other  sources. 
In  determining  allowable  levels  of 
pestic:ide  residues  in  food,  EPA  must 
perform  a  more  comprehensive 
assessment  of  each  pesticide's  risks, 
considering: 

•  .Aggregate  exposure  (from  food, 
drinking  water,  and  residential  uses); 

•  Cumulative  effects  from  ail 
pesticides  sharing  a  common 
mechanism  of  toxicity; 

•  Possible  increased  susceptibility  of 
infants  and  children;  and 

•  Possible  endocrine  or  estrogenic 
effects. 

FQPA  requires  the  reassessment  of  all 
existing  tolerances  (pesticide  residue 
limits  in  food)  and  tolerance  exemptions 
within  10  years,  to  ensure  that  thev 
meet  the  safety  standard  of  the  law  EPA 
was  directed  to  give  priority  to  the 
review  of  those  pesticides  that  appear  to 
pose  the  greatest  risk  to  public  health, 
and  to  reassess  33%  of  the  9.721' 
existing  tolerances  and  exemptions 
within  3  years  (bv  August  3.  1999),  66% 
within  6  years  (by  August  3,  2002).  and 
100%  in  10  vears  (by  August  3.  2006). 

EPA  is  meeting  FQPA's  tolerance 
reassessment  requirements  through 
reregistration  and  several  other  key 
program  activities  Schedules  have  been 
coordinated  and  integrated  so  that,  in 
the  course  of  making  reregistration 
eligibility  decisions,  the  Agency  also  is 
completing  much  of  tolerance 
reassessment  within  the  time  frames 
mandated  by  the  new  law.  EP.\  has  met 
the  FQPA  goal  of  reassessing  the  first 
33%  of  all  food  tolerances  bv  .\ugust  3, 
1999.  Among  these  first  completed 
tolerance  reassessments,  over  66%  are 
for  pesticides  identified  as  posing  the 
greatest  potential  risks  EPA  is  focusing 
attention  particularly  on  priority  Group 
1  pesticides;  over  half  of  the  universe  of 
tolerances  to  be  reassessed  are  included 
in  this  category,  including  tolerances  for 
the  organophosphate  pesticides  (the 
Agency's  highest  priority  for  review),  as 
well  as  the  carbamates,  organochlorines, 
and  B:(probable  human)  carcinogens 
EPA's  approach  to  tolerance 
reassessment  under  FQPA,  including 
the  three  priority  Groups,  is  described 
fully  in  the  .Agency's  document  entitled. 
■Raw  and  Processed  Food  Schedule  for 
Pesticide  Tolerance  Reassessment"  (62 
FR  42020.  August  4.  1997)(FRL-5734- 
6). 

FQPA  has  added  considerably  more 
complexity  to  the  process  of 


.•\hhough  the  total  number  of  tolerances  existing 
on  August  3.  1996.  and  subject  to  FQPA 
reassessment  was  initially  reported  as  9.728.  the 
correct  number  based  on  the  Agency's  recently 
completed  Tolerance  Tracking  System  is  9,721. 


reregistering  pesticides.  New  statutory 
requirements  to  consider  aggregate 
exposure  and  cumulative  risk,  along 
with  implementing  new  processes  to 
increase  stakeholder  involvement  and 
ensure  a  reasonable  period  for  transition 
to  new  pest  control  tools  and  practices. 
have  made  risk  assessment  more 
complex  and  have  lengthened  the   "front 
end"  portion  of  reregistration.  Over  the 
longer  run,  these  changes  will  enhance 
protection  of  human  health  and  the 
environment  and  should  speed  risk 
reductions.  EPA  is  now  f:onducting 
reregistration  in  conjimction  with 
tolerance  reassessment,  which  FQPA 
mandates  be  completed  by  2006. 
Reregistration  of  pesticide  active 
ingredients  and  products  will  be 
completed  prior  to  the  statutory 
deadline  for  completing  tolerance 
reassessment.  However,  there  are 
increasing  indications  that  all  elements 
of  reregistration,  especially  those 
elements  also  necessary  to  complete 
tolerance  reassessment,  will  not  be 
completed  for  all  active  ingredients  by 
2002. 

When  the  ongoing  pesticide 
reregistration  program  is  completed  by 
the  year  2006,  registration  review  as 
mandated  by  section  3(g)  of  FIFRA  (a 
new  provision  adopted  as  part  of  the 
FQPA)  will  be  underway.  EPAs  goal 
under  the  new  program  is  to  review 
every  pesticide  registration  on  a  15-year 
cycle. 

ni.  FQPA  and  Program  Accountability 

One  of  the  hallmarks  of  FQPA  is 
enhanced  accountability.  EPA  has 
incurred  several  additional  obligations 
under  this  law,  including  the 
requirement  to  publish  annually  a 
summary  of  the  program's  performance 
measures  and  goals  for  reregistration. 
tolerance  reassessment,  and  expedited 
registration.  The  following  sections 
describe  EPA's  progress  in  the  areas 
specifically  identified  by  FIFRA  section 
4(1). 

.4.  Status  of  Reregistration 

Through  the  reregistration  program, 
EPA  is  reviewing  current  scientific  data 
for  older  pesticides  and  requiring 
changes  to  improve  their  safety. 
Pesticides  that  have  suffic:ient 
supporting  human  health  and 
environmental  effects  data  and  do  not 
pose  unreasonable  risks  may  be 
declared  "eligible"  for  reregistration. 
EPA  presents  these  findings  in 
Reregistration  Eligibility  Decision  (RED) 
documents.  At  the  end  of  fiscal  year 
1998  (FY  '98)  (that  is,  as  of  September 
30.  1998),  the  Agency  had  completed 
184  REDs  out  of  a  universe  of  612  cases, 
or  groups  of  related  pesticide  active 


ingredients  subject  to  reregistration. 
Eight  of  the  184  decisions  were 
voluntary  cancellations  that  were 
counted  as  REDs  because  significant 
progress  had  been  made  in  developing 
RED  documents  for  these  pesticides  by 
the  time  the  requests  for  their 
cancellation  were  received.  An 
additional  231  reregistration  cases  were 
voluntarily  canceled  before  EPA 
invested  significant  resources  in 
developing  their  REDs.  Ajotal  of  415 
reregistration  cases  (68%),  therefore, 
had  completed  the  reregistration 
eligibility  decision  making  process  by 
the  end  of  the  fiscal  year,  leaving  197 
cases  (32%)  awaiting  such  decisions. 

The  184  REDs  completed  by  the  end 
of  FY  '98  include  281  active  ingredients 
and  encompass  almost  6,800  pesticide 
products.  Eighty-two  (82)  of  these  REDs 
have  food  uses.  Between  August  3. 
1996.  the  date  when  FQPA  was  enacted, 
and  September  30.  1998,  EPA 
completed  43  REDs,  29  with  food  uses. 
The  Agency  reassessed  638-  tolerances 
for  these  post-FQPA  REDs.  [Note: 
Tolerances  associated  with  the  53  food 
use  REDs  that  were  completed  before 
FQPA  was  enacted  will  be  revisited  to 
ensure  that  they  meet  the  safety 
standard  of  the  new  law.  as  set  forth  in 
the  Agency's  August  4.  1997,  Schedule 
for  Pesticide  Tolerance  Reassessment.] 

Reducing  pesticide  risks  is  an 
important  aspect  of  the  reregistration 
program.  In  developing  REDs,  EPA 
works  with  pesticide  registrants  to 
develop  voluntary  measures  or 
regulatory  controls  needed  to  effectively 
reduce  risks  of  concern.  Everv  RED 
includes  some  risk  reduction  measures. 
The  options  for  reducing  risks  are 
extensive  and  include  voluntary 
cancellation  of  pesticide  products  or 
deletion  of  uses;  declaring  certain  uses 
ineligible  or  not  yet  eligible  (and  then 
proceeding  with  follow-up  action  to 
cancel  the  uses  or  require  additional 
supporting  data);  restricting  use  of 
products  to  certified  applicators; 
limiting  the  amount  or  frequency  of  use; 
improving  use  directions  and 
precautions;  adding  more  protective 
clothing  and  equipment  requirements; 
requiring  special  packaging  or 
engineering  controls;  requiring  no- 
treatment  buffer  zones;  employing 
ground  water,  surface  water,  or  other 


-  Numbers  of  loleranre  reassessments  m  this 
report  are  obtained  from  EPAs  rerentlv  completed 
Tolerance  Reassessment  Tracking  .System  (TORTS). 
The  Agency  has  increased  confidence  in  numbers 
derived  from  this  new  system,  after  completing  an 
intensive  quality  control  check  of  the  entire  data 
base.  Where  discrepancies  are  found  between  old 
and  new  tolerance  reassessment  numbers,  those 
from  the  new  system  should  take  precedence.  EP.A 
plans  to  use  these  numbers  as  the  baseline  for  all 
future  tolerance  reassessment  reports  and  analyses 
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environmental  and  ecological  that  contain  pesticide  active  ingredients  registration.  In  other  situations,  the 

safeguards:  and  other  measures.  included  in  the  case  must  still  be  Agencv  mav  temporarilv  suspend  a 

LPA  has  prexHiuslv  pro)prted  its  goal  reregistered.  This  concluding  part  of  the  product's  registration  if'the  registrant 

in  conducting  the  reregistration  program  reregistration  process  is  called  "product  has  not  submitted  required  product 

IS  to  complete  34  REDs  in  FY  '99.  20  in  reregistration."  specific  studies  within  the  time  frames 

FY  2000,  and  30  in  FY  2001 .  EPA  also            A  variety  of  outcomes  are  possible  for  specified,  or  may  cancel  a  product's 

mtends  to  reassess  tolerances  within  pesticide  products  going  through  this  registration  because  the  registrant  did 

time  frames  set  forth  in  FQPA.  building  final  phase  of  the  reregistration  process.  not  pay  the  required  registration 

on  the  reassessment  of  33%  of  the  Ideally,  the  registrant  submits  the  maintenance  fee  During  FY  "98  746 

e.xisting  tolerances  by  August  3.  1999.  required  product-specific  data  and  pesticide  products  reached  one  of  these 

giving  priority  to  those  food  use  revised  labeling,  which  are  reviewed  outcomes,  as  shown  in  the  following 

pesticides  that  appear  to  pose  the  and  accepted  by  EPA.  At  that  point,  the  table  1. 

greatest  risk.  As  noted  above,  the  Agency  reregisters  the  pesticide 

integration  of  these  two  programs  has  product.  If,  however,  the  product  TABLE     1  PRODUCT    REREGlSTRA 

added  complexitv  to  the  reregistration  contains  multiple  active  ingredi^ents,  the  ^lON  DECISIONS  AND  ACTIONS  COM- 

process  tor  food  use  pesticides.  Agencv  instead  issues  an  amendment  to  _,,  .-^.^r,  r,,,,-,,..,^  c-,^,^.    v/^   „  ^r,r,t^ 

'           ,     ,.         ./,.        ,,      ,         ,  the  products  registration,  incorporating  PLETED  DURING  FISCAL  YEAR  1998 

p  P^^^^l^'l^^'-^gfraUon;  Numbers  of  ^^e  labeling  changes  specified  in  the 

tended  Canceled,  and  ^^.  ^  ^J^^^^  ^^^^  ^^^^.^^^  ^^^.^^ 

ingredients  mav  not  be  hilly  reregistered  Products  Reregistered  221 

At  the  end  of  the  reregistration  until  the  last  active  ingredient  in  its  Products  Amended  53 

process,  after  a  RED  has  been  issued  and  formulation  is  eligible  for  reregistration.  Products  Canceled  337 

a  pesticide  reregistration  case  has  been  .Alternatively,  the  pesticide  producer,  or  Products  Sent  for  Suspension 135 

declared  eligible  for  reregistration.  registrant,  may  request  a  voluntary  =^ 

individual  end-use  pesticide  products  cancellation  of  their  end-use  product  Total                                               746 

The  status  of  the  universe  of  6,796  pesticide  products  subject  to  product  reregistration  based  on  completed  REDs 

as  of  August  1999,  is  shown  in  table  2  below.  This  product  reregistration  status  information  should  be  considered 
a  snapshot  m  time.  As  registrants  and  EPA  make  marketing  and  regulatory  decisions  in  the  future,  the  status  of  individual 
products  may  change  and  numbers  in  the  following  table  2  may  fluctuate. 

Table  2.—  Status  of  Universe  of  Table  2.—  Status  of  Universe  of  Table  2.—  Status  of  Universe  of 

Products  Subject  to   Product  Products   Subject  to   Product  Products   Subject  to   Product 

Reregistration,    as    of    August  Reregistration.    as    of    August  Reregistration,    as    of    August 

1999  1 999— Continued  1 999— Continued 

Products  Reregistered  1,204     Products  Sent  for  Suspension 150     Products  with  Decisions  Pending  2.868 

Products  Amended  '       166  ^=^=  

Products  Canceled  2,408  Total  Products  Completed 3,928  total  Products  in  Universe ~6796 

Currently,  2.868  products  have  product  reregistration  decisions  pending.  Some  of  these  products  are  awaiting  science 
reviews  or  decisions  by  EPA.  Others  are  not  vet  readv  for  product  reregistration  decisions;  they  are  associated  with 
more  recently  completed  REDs.   and  their  product-specific  data  are  not  yet  due  to  be  submitted  to.  or  reviewed  by. 
the  .\gency.  EPA  s  goal  is  to  complete  reregistration  decisions  for  750  products  during  fiscal  year  1999,  and  to  substantially 
reduce  or  eliminate  the  backlog  of  pending  product  reregistration  decisions  within  the  next  several  years. 

C.  Number  and  Type  of  DCIs  Issued  to  Support  Product  Reregistration  by  Active  Ingredient 

The  number  and  type  of  data  requests  or  Data  Call-in  notices  (DCIsl  issued  by  EPA  under  FIFRA  section  3(c)(2)(B) 
to  support  product  reregistration  for  pesticide  active  ingredients  included  in  fiscal  year  1998  REDs  are  shown  in  the 
following  table  3. 


Table  3.— Data  Call  Ins  Issued  to  Support  Product  Reregistration  for  FY  '98  REDs 


Case  No 


0063 
0025 

0025 

2070 
0097 

0002 


Case  Name 


Alachlor 
Aluminum 

Phosphide 
Magnesium 

Phosphide 
Bromoxynll 
Chlorothalonil 

DEET 


Number  of 

Products 

Covered  in 

RED' 


13 
23 


23 
210 

232 


Number  of  Product 

Chemistry  Studies  Re- 
quired^ 


20 


Number  of  Acute  Toxicology 
Studies  Required^ 


20    72  (12  not  batched) 

20    42(5  batches.'2  not  batched) 


18  (1  batch/2  not  tiatched) 


20    72  (5  batches.7  not  batched) 
20    828      (17      batches.  121      not 

batched) 
20     300       (26       batches/24       not 

I     batched) 


Numt>er  of  Efficacy 
Studies  Required 


0 
1 


0 
0 
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Table  3.- 

-Data  Call  Ins  Issued  to  Support  Product  Reregistration  for  FY  '98  REDs— Continued 

Case  No 

Case  Name 

Number  of 

Products 

Covered  in 

RED' 

Number  of  Product            ^      ^^^^  q,  ^^^j,^  jo^cology 
Chemistry^Sj^dies  Re-                  Studies  Required^ 

Number  of  Efficacy 
Studies  Required 

0328 

0021  

2585 

2335 

0028 

0177 

2675 

1,3-Dichloropropene 

Dicofol 

Hydramethylnon 

Iprodione 

Methomyl 

Propachlor 

Thiodicart 

17 
31 
30 
40 
31 
8 
30 

20    24  (4  batches) 
20    66  (3  batches/8  not  batched) 
20  1  24  (3  batches/1  not  batched) 
17  1  72  (3  batches/9  not  batched) 
20  :  54  (5  batches/4  not  batched) 
20    30  (1  batch/4  not  batched) 
20    60  (2  batches/8  not  batched) 

0 
10 
0 
0 
2 
0 
0 

'  The  number  of  registered  products  containing  a  pesticide  active  ingredient  can  change  over  time  The  product  count  that  appears  in  the  RED 
document  may  not  be  the  same  as  the  final  count  which  is  prepared  just  before  the  RED  document  is  mailed  to  registrants  This  table  reflects 
the  final  number  of  products  associated  with  each  RED  as  they  are  being  tracked  for  product  reregistration. 

2  This  column  shows  the  number  of  product  chemistry  studies  thai  are  required  for  each  product  covered  by  the  RED 

3  In  an  effort  to  reduce  the  time  resources  and  number  of  animals  needed  to  fulfill  acute  toxicity  data  requirements,  EPA  batches  products 
that  can  be  considered  similar  from  an  acute  toxicitv  standpoint  For  example,  one  batch  could  contain  five  products  In  this  instance,  If  six  acute 
toxicology  studies  were  required  only  six  studies  would  be  needed  rather  than  30  studies  Factors  considered  in  the  sorting  process  include 
each  product's  active  and  inert  ingredients  leg  .  identity  percent  composition  and  biological  activity),  type  of  formulation  (e.g..  emulsifiable  con- 
centrate aerosol  wet  table  powder  granular,  etc.),  and  labeling  leg  signal  word,  use  classification,  precautionary  labeling,  etc)  The  Agency 
does  not  descnbe  batched  products  as  substantially  similar,  because  all  products  within  a  batch  may  not  be  considered  chemically  similar  or 
have  identical  use  patterns 


D  Progress  in  Reducing  the  \'umber  of 
L'nreviewed,  Required  Reregistration 
Studies 

EPA  is  making  good  progress  in 
reviewing  scientific  studies  submitted 
bv  registrants  in  support  of  pesticides 
undergoing  reregistration.  Nearly  28,000 
studies  (27,728)  have  been  received  by 
the  Agency  through  the  reregistration 
program.  Over  75%  (20,857)  of  these 
studies  either  have  been  reviewed 


(19,583  or  over  70%  ),  or  have  been 
found  to  be  extraneous  (1,274  or  almost 
5%  ).  (Extraneous  studies  is  a  term  used 
to  classify  those  studies  that  are  not 
needed  because  the  guideline  or  data 
requirement  has  been  satisfied  by  other 
studies  or  has  changed.)  Less  than  25% 
(6,871)  of  all  studies  received  are 
"awaiting  review"  for  future  REDs,  to 
complete  the  reregistration  program.  A 
more  detailed  account  of  the  number 
and  percent  of  studies  received, 


reviewed,  and  awaiting  review  by 
reregistration  list  appears  in  table  4 
below. 

The  proportion  of  studies  awaiting 
review  by  EPA  decreased  slightly  during 
the  past  year.  At  the  end  of  1997,  almost 
75%  of  all  studies  received  in  support 
of  reregistration  had  been  reviewed, 
compared  to  over  75%  at  the  end  of 
1998.  Thus,  the  reregistration  study 
"backlog"  remained  fairly  constant,  but 
did  decrease  slightly  during  1998, 


TABLE  4.—  Review  Status  of  Studies  Submitted  for  Pesticide  Reregistration 


List 

Studies  Reviewed  +  Extraneous 

Studies  Awaiting  Review 

Total 

Studies 

Received 

List  A                

10,423  +  291  =  10  714  (81%  ) 
5.720  +  661  =  6.381  (68%  ) 
2.133  +  228  =  2.361  (70%) 
1.307  +  94=  1,401  (81%) 

2.571  (19%  ) 

2,956  (32%  ) 

1,013(30%) 

331  (19%  ) 

13,285 

List  B             .            

9,337 

List  C                 

3,374 

List  D             

1,732 

TOTAL  Lists  A  -  D        

19,583  +  1,274  =  20,857  (75%  ) 

6,871  (25%  ) 

27,728 

E  Aggregate  Status  of  Tolerances 
Reassessed 

EP.-\  recently  met  the  FQP.\  goal  of 
reassessing  33"'o  of  all  food  tolerances 
bv  August  ,3.  1999,  including  manv 
tolerances  for  pesticides  idfuitified  as 
posing  the  greatest  potential  risks.  As 
required  bv  P^QPA,  the  Agencv 
announced  its  generiil  schedule  for 
tolerance  reassessment  in  the'  Federal 
Register  on  August  4,  1997.  This 
document  identified  three  groups  of 
pesticides  tn  he  reviewed;  the  grouping 
reflects  PlP.A's  overall  scheduling 
priorities  for  tolerance  reassessment. 
The  Agencv  has  given  priority  to  Group 
1  pesticides,  particularly  to  the 
organophosphate  pesticides  (OPs). 


1.  Tolerance  reassessment  and  the 
organophosphates.  Because  of  the 
intense  public  interest  in  tolerance 
reassessment  for  the  OPs,  EPA  and 
USDA  created  the  Toieraiice 
Reassessment  Advisory  Committee 
(TRAC)  in  1998.  to  give  advice  on  the 
best  way  to  conduct  the  process, 
beginning  with  this  class  of  pesticides. 
With  guidance  from  TRAC,  EPA  is 
piloting  an  approach  to  tolerance 
reassessment  that  allows  for  much 
greater  transparency  and  public 
involvement  in  developing  both  risk 
assessments  and  risk  management 
decisions.  Scientific  analyses  and  risk 
assessments  for  the  OPs  have  been  made 
far  more  accessible  to  the  public 


through  a  systematic  notice  and 
comment  process,  complemented  by  an 
Agency  website  (www.epa,gov/ 
pesticides/op/),  and  supplemented  by 
public  meetings  and  technical  briefings. 

Through  the  ongoing  public 
participation  process  for  the  OPs,  EPA 
is  obtaining  additional  health  and 
environmental  effects  data,  use  data, 
and  other  information  that  is  valuable  in 
revising  and  completing  our  risk 
assessments.  EPA  expects  to  present  its  . 
risk  management  proposals  for  the  first 
several  OPs,  inviting  public 
examination,  discussion,  and  comment 
on  both  risk  mitigation  measures  and 
possible  transition  strategies  to 
alternative  pest  control  approaches. 
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during  FY  99.  The  Agency  also  is 
developing  a  method  for  calculating 
cumulative  risk  for  the  OPs  as  a  group, 
and  expects  to  issue  its  draft  guidance 
on  aggregating  exposure  by  this  fail  for 
review  and  comment.  A  comprehensive 
guidance  document  on  combining 
common  mechanism  of  toxicity  and 
aggregate  exposure  will  be  presented  to 
the  Scientific  Advisor>-  Panel  by  the  end 
of  the  calendar  year.  Although  all 
individual  OP  tolerances  will  not  be 
reassessed  in  the  first  nne-third.  EPA  is 
making  significant  progress  with  this 
group  of  chemicals  and  expects  to 
complete  the  reassessments  for  all  OP 
pesticides  by  the  end  of  2000. 

2.  Fiscal  Year  1998  accomplishments. 
During  FY  98.  EPA  reassessed  1,395 
tolerances  through  the  reregistration  and 
rpgistration  programs  and  in  conducting 
toUow-up  activities  to  revoke  tolerances 
for  pesticides  that  had  been  canceled 
previously,  many  as  a  result  of 
reregistration.  By  the  end  of  FY  '98,  the 
Agency  was  well  on  its  way  to  meeting 
the  first  statutory  tolerance  reassessment 
deadline,  as  a  cumulative  total  of  1,981 
tolerances  had  been  reassessed  under 
FQPA  since  August  1996. 

Many  (809  or  58%  )  of  EPA's  1.395 
tfilerancc  reassessment  actions  during 
FY  '98  were  tolerance  revocation 
decisions,  implemented  through  rule 
making.  (Although  the  Agency  made 
decisions  to  revoke  these  tolerances  and 
signed  final  rule  making  to  effect  these 
decisions  during  FY  '98.  some  of  the 
rules  were  not  published  in  the  Federal 
Register  until  after  the  end  of  the  fiscal 
year,)  Other  FY  '98  reassessments 
occurred  through  reregistration/REDs 
(276)  and  through  registration  (310). 
Over  73  %  of  the  FY '98  tolerance 
reassessments  were  for  pesticides  in 
priority  Group  1  (1.023):  others  werp  for 


pesticides  in  Group  2  (202)  and  Group 
3  (170).  EPA  reassessed  303  OP 
tolerances,  92  carbamate  tolerances,  and 
350  carcinogen  tolerances  during  FY 
'98.  The  Agency  completed  224 
tolerance  reassessments  for  children's 
foods  (i.e.,  foods  among  the  top  20  raw 
agricultural  commodities  eaten  by 
children  age  1  to  6  years  old.  and  among 
the  top  20  commodities  consumed  by 
infants,  according  to  a  1989-1991 
survey.)  902  of  the  tolerances  reassessed 
were  for  pesticide  minor  uses.  Please 
see  the  following  table  5  for  a  summary 
of  these  FY  '98  accomplishments. 

Table  5.— Fiscal  Year  1998  Toler- 
ance Reassessment  Accomplish- 
ments 


Sources  of  FY  '98  Tolerance 
Reassessments, 

Reregistration/REDs 276 

Registration  310 

Tolerance  Revocations  809 

Total 1,395 

Numbers  of  Reassessments 
by  Pnority  Group. 

Group  1   1,023(73%) 

Group  2  202(15%) 

Group  3  170(12%) 

Total 1,395  (100%  ) 

Special  Types  of  Tolerances 
Reassessed 

Organophosptiates  303 

Carbamates 92 

Carcinogens  350 

Kids  Foods  224 

Minor  Uses  902 


1.871 


3,  Cumulative  accomplishments.  EPA 
is  conducting  a  variety  of  tolerance 
reassessment  activities  throughout  the 
pesticide  program  that  recently  enabled 
the  Agency  to  meet  the  FQPA  goal  of 
reassessing  33%  of  all  food  tolerances 
by  August  3,  1999.  As  mentioned 
earlier.  EPA's  Tolerance  Reassessment 
Tracking  System  (TORTS)  is  enabling 
the  Agency  to  compile  and  consistently 
report  on  these  tolerance  reassessment 
accomplishments.  The  Agency  has  a 
high  degree  of  confidence  in  this  new 
data  base,  which  was  designed,  created, 
and  quality  controlled  internally,  and  is 
being  operated  in-house.  Based  on 
records  regarding  all  9,721  perfhanent 
tolerances  subject  to  reassessment  under 
FQPA,  TORTS  provides  timely, 
detailed,  and  accurate  reports 
highlighting  many  important  aspects  of 
the  Agency's  completed  tolerance 
reassessments.  Where  discrepancies 
between  old  and  new  tolerance 
reassessment  numbers  are  found, 
information  from  TORTS  should  take 
precedence.  This  system  provides  a 
solid  baseline  for  all  future  Agency 
tolerance  reassessment  reports  and 
analyses. 

As  of  August  1999,  of  the  9,721 
tolerances  subject  to  reassessment,  EPA 
has  reassessed  a  net  total  of  3,290 
tolerances.  The  Agency  is 
accomplishing  tolerance  reassessment 
through  the  reregistration  program,  the 
registration  program,  and  by  revoking 
tolerances  for  pesticides  that  have  been 
canceled  (many  as  a  result  of 
reregistration).  (Please  see  table  6). 


Table  6.—  Tolerance  Reassessments  Completed  Post-FQPA  by  Fiscal  Year,  as  of  August  1999 


Tolerances  Reassessed  Tnrough 


Reregistration/REDs  

Registration  

Tolerance  Revocations  

Other  Decisions  

Total  Tolerances  Reassessed 


During 

Late  FY 

'96 


25 
0 
3 
0 


During 
FY '97 


During 
FY '98 


337 

221 

0 

0 


28 


558 


Total. 
End  of 
FY '98 


During 
FY  '99,! 
Far 


Total.  August  FY 
•99 


276 

310 

809 

0 


1.395 


638 

531 

812 

0 


253 
324 
513 
219 


1,981 


1,309 


891 

855 

1,325 

219 


3,290 


i.  Rerpgistration/REDs.  EPA  is  using 
the  reregistration  program  to  accomplish 
much  of  the  tolerance  reassessment.  As 
of  August  1999.  891  tolerance 
reassessment  decisions  have  been 
completed  through  rcrcyistration.  EPA 
has  reviewed  each  of  theso  existing 
tolerances  and  made  the  finding  that 


there  is  a  reasonable  certainty  of  no 
harm,  as  required  by  FQPA.  Many  of  the 
tolerances  reassessed  through  REDs  will 
remain  the  same  while  others  are 
subject  to  modification,  i.e.,  they  may  be 
raised,  lowered,  or  revoked.  Those  that 
are  being  revoked  are  discussed  further 
below.  Although  the  Agency  has 


reassessed  all  of  these  tolerances  as  part 
of  reregistration  consistent  with  FQPA. 
reached  reassessment  decisions,  and 
issued  formal  REDs  to  document  and 
announce  its  decisions,  the  rulemaking 
that  will  finally  modify  or  revoke  these 
tolerances  has  not  yet  been  completed 
for  all  chemical  cases. 
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II   Rpiiistmtinn.  Like  older  pesticides, 
all  nt!W  pesticide  registratidns  must 
meet  the  safety  standard  of  FQPA.  Many 
of  the  registration  applications  EPA 
receives  are  for  new  uses  of  pesticides 
aheadv  registered  for  other  uses.  To 
reach  a  decision  on  a  proposed  new 
food  use  of  an  already  registered 
pesticide,  EPA  must  reassess  the 
existing  tolerances,  as  well  as  the 
proposed  new  tolerances,  to  make  sure 
there  is  reasonable  certainty  that  no 
harm  will  result  to  the  public  from 
aggregate  exposure  from  all  uses.  As  of 
August  1499,  855  tolerances  have  been 
reassessed  as  a  result  of  the  registration 
process.  The  Agency  has  specifically 
discouraged  submission  of  applications 
and  petitions  for  anv  new  uses  of  the 
organophosphate  pesticides,  given  the 
associated  risk  concerns 

iii.  Tolerance  revocations.  EPA  also 
has  made  decisions  and  has  formally 
revoked,  through  rule  making,  a  total  of 
1.325  tolerances.  These  revoked 
tolerances  represent  uses  of  many 
different  pesticide  active  ingredients 
that  were  canceled  in  recent  years,  some 
due  to  the  Agency's  risk  concerns;  and 
many  others  voluntarily,  based  on  lack 
of  support  for  reregistration.  By 
requiring  the  systematic  updating  of 
scientific  data  bases  for  older  chemicals, 
EPA's  reregistration  program  elicited 
registrant  decisions  to  support  or  not 
support  their  chemicals  Registrants 
may  have  chosen  not  to  support  a 
specihc  use  or  an  entire  chemical  for 
economic  reasons,  or  in  reaction  to  the 
Agency's  risk  concerns.  Now  that  most 
unsupported  pesticides  and  uses  have 
been  canceled,  tolerances  for  residues 
also  t  an  be  revoked;  existing  stocks  of 
the  chemicals  are  presumed  to  have 
been  exhausted,  and  sufficient  time  will 
have  elapsed  for  any  treated  food  to 
clear  channels  of  trade.  These  tolerance 
revocation  ,ict!(ms  are  important: 
although  rnanv  of  the  pesticides  are  no 
longer  used  in  the  United  States, 
commodities  treated  with  them  could 
still  have  been  imported  before  the 
revocations  became  effective. 

iv.  Other  reaasessment  decisions.  In 
addition  to  those  described  above,  a 
total  of  219  additional  tolerance 
reassessment  det:isi(ms  have  been  made. 
These  include  65  tolerances  reassessed 
through  the  Plant  Growth  Regulator 
Rule  (64  FR  nsm.  lune  11,  1999)  (FRL- 
6076-5);  80  organophosphate  meat, 
milk,  poultry,  and  egg  tolerances 
determined  to  have  no  reasonable 
expectation  of  finite  residue  and 
therefore  revoked  on  lulv  7,  1999;  and 
74  Inert  Polymer  Tolerances  that  were 
determined  on  July  20,  1999,  to  meet  the 
terms  and  criteria  of  the  Toxic 
Substances  Clontrol  Act  Polymer 


Exemption  Rule  (and  so  they  also  meet 
the  FQPA  safety  standard). 

F.  Applications  for  Registration 
Requiring  Expedited  Processing 
Numbers  Approved  and  Disapproved 

By  law,  EPA  must  expedite  its 
processing  of  certain  types  of 
applications  for  pesticide  product 
registration,  i.e.,  applications  for  end 
use  products  that  would  be  identical  or 
substantially  similar  to  a  currently 
registered  product;  amendments  to 
current  product  registrations  that  do  not 
require  review  of  scientific  data;  and 
products  for  public  health  pesticide 
uses.  During  FY  '98.  EPA  considered 
and  approved  the  following  numbers  of 
applications  for  registration  requiring 
expedited  processing  (also  known  as 
"fast  track"  applications): 

Me-too  product  registrations/fast  track:  496 

Amendments/fast  track:  3,054 

Total:  3,550  applications  processed  by 
expedited  means 

Regarding  numbers  of  applications 
disapproved,  the  Agency  generally 
notifies  the  registrant  of  any  deficiencies 
in  the  application  that  need  to  be 
corrected  or  addressed  before  the 
application  can  be  approved. 
Applications  may  have  been  withdrawn 
after  discussions  with  the  Agency,  but 
none  were  formally  "disapproved" 
during  FY  '98. 

On  a  financial  accounting  basis,  EPA 
devoted  approximately  30  fidl-time 
equivalents  (FTEs)  to  reviewing  and 
processing  applications  for  me-too 
product  registrations  and  fast-track  label 
amendments.  The  Agency  spent  S2.4 
million  in  direct  costs  (not  including 
administrative  expenses,  computer 
systems,  management  overhead,  and 
other  indirect  costs)  during  FY  '98  on 
expedited  processing  and  reviews, 

G.  Future  Schedule  for  Reregistrations 

EPA  is  now  conducting  its 
reregistration  in  conjunction  with 
tolerance  reassessment  under  FQPA. 
That  law  requires  the  Agency  tf)  reassess 
all  existing  tolerances  over  a  1 0  year 
period  to  ensure  consistency  with  the 
nevv  safety  standard,  and  to  consider 
pesticides  that  appear  to  pose  the 
greatest  risk  first.  The  OP  pesticides 
thus  are  the  focal  point  of  EPA's 
reregistration  and  tolerance 
reassessment  programs  at  present  (see 
List  1). 

List  1. — The  Organophosphate  Pesticides 

Acephate 

Azinphos-methyl 

Bensulide 

Cadusafos*++ 

Chlorelhoxyfos-t-+ 

Chlorpyrifos 


C;hlorpyrifos-methyl-K-t- 

Chlorthiophos** 

Coumaphos-i- 

Dialifor** 

Diazinon 

Dichlorvos  (DDVP) 

Dicrotophos 

Dimethoate 

Dioxafhion** 

Disulfoton 

Ethion 

Ethoprop 

Ethyl  parathion 

Fenamiphos 

Fenitrnthion-t- 

Fentliion 

Fonofos**-H 

Isazophos**++ 

Isofenphos**-K 

Malathion 

Metharnidophos 

Methidathion 

.Methvl  parathion 

Mevinphos**  + 

Monocrotophos** 

Naled 

Oxydemeton-methyl 

Phorate 

Phosalone'* 

Phosmet 

Phosphamidon**+ 

Phostebupirim-^-^ 

Pirimiphos-methyl 

Profenofos 

Propetamphos 

Sulfotepp 

Sulprofos**-^ 

Temephos 

Terbufos 

Tetraf  hlorvinphos+ 

Tribufns  (UHF) 

Tric;hlorfon+ 


'  Import  tolerances  only;  no  U..S. 
registrations. 

**  Canceled  or  proposed  for  cancellation; 
will  be  included  in  the  organophosphate  risk 
assessment  if  import  tolerances  remain  after 
other  tolerances  are  Oivcjked. 

+  Reregistration  Eligibility  Decision  has 
been  completed. 

+-t-  Registered  post-'84  (not  subject  to 
reregistration). 

EPA  currently  is  reviewing  each  of  the 
OP  pesticides  individually,  and  will 
conduct  a  cumulative  assessment  of  all 
these  pesticides  together  when  the 
necessary  methodology  is  complete.  The 
Agency's  pilot  public  participation 
process  for  the  OPs  features 
unprecedented  pesticide  information- 
sharing  through  the  creation  of  public 
dockets  (both  electronic  and  in  printed 
form),  and  several  opportunities  for 
public  comment  on  each  OP. 
Meanwhile.  REDs  for  other  types  of 
pesticides  are  also  in  preparation.  EPA 
expects  to  complete  8  to  10  REDs  for  the 
primarily  non-OP  RED  candidates  in 
List  2  below  during  the  remainder  of  FY 
'99.  In  addition,  several  reregistration 
cases  are  in  the  process  of  being 
voluntarily  canceled  by  their  registrants. 
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These  voluntary-  cancellations  (and 
possibly  others)  will  also  count  as  FY 
'99  REDs  (see  List  3). 

List  2.— Fiscal  Year  1999  KM)  (  .indulciit-s 

Bendiocarb 

Captan 

EPTC 

Folpet 

Formetanate  HCl 

Lamprecide 

Niclosamide 

Pebulate 

Sulfotepp  (OP)* 

TPTH 

*  EPA  plans  to  complete  a  RED  for  the  OP 
sulfotepp  in  FY  '99,  and  will  consider  the 
pesticide  again  later  in  preparing  a 
cumulative  assessment  for  all  the  OP 
pesticides. 


I  1st  :t^-^  f  is(  h1  Year  lOflM  \  niiiiil.u  \ 
(  ;in(  cil.ilions  that  Coiinl  .ix  RhUs,  as  ul 
Xiiuus!  !99'> 

Fonolos  (Oi'j 
Isofenphos  (OP) 
Oxythioquinox 
Ryanodine 
Vernolafe 

In  prioritizing  pesticides  for 
reregistration  eligibility  review  and 
tolerance  reassessment,  EPA  continues 
to  consider  their  potential  risks,  as 
reflected  in  the  Agency's  tolerance 
reassessment  schedule  published  in  the 
Federal  Resister  on  August  4.  1997.  The 
AgeaL\  1.S  giving  highest  priority  to 
pesticides  in  Group  1  and  is  continuing 
to  follow  the  schedule  for  reviewing 
clusters  or  waves  of  priority  Group  1 


pesticides,  published  in  table  3  of  our 
October  7.  1998.  Federal  Register  Notice 
on  Pesticide  Reregistration  Performance 
Measures  and  Goals  for  1997  (63  FR 
53895-53902)  (FRL-6016-5).  While 
focusing  intensively  on  the 
organophosphates,  the  Agency  also  is 
making  good  progress  in  reviewing 
tolerances  for  other  classes  of  pesticides 
in  priority  Group  1.  including  the 
carbamates,  organochlorines.  and 
probable  B:  carcinogens.  EPA's  current 
schedules  for  completing  reregistration 
eligibility  decisions  (REDs)  and 
tolerance  reassessments  for  the 
carbamates,  organochlorines.  and 
carcinogens  in  Group  1  are  presented  in 
tables  7,  8,  and  9  below. 


Tab,.e  7.— Schedule  (Estimated  Da'es  by  Fiscal 

FOR  C^'' 


Ye-")  pon  Completing  REDs  and  Tolerance  Reassessments 
'BAMATE  Pesticides^ 


Chemical 


RED 


Asuiam"   , 

Bendiocarb 

Benomyl"   

CarDany!"  

CarDoturan  

Chiorpropham  iCIPC)  

Desmedipham  

Formetanate  HCl  

isopropy  Carbanjiate  (IPC  or  Propham) 

Metniocarb        

Phenmedipham  

Thiophanate  methyl  

T'imetnacarb    


Carbamates 


Aldicarb    

Methomyl   .... 
Oxamyl  , 

Th'odicarb** 


Oxime  Carbamates 


Butv!a!e      .... 
Diaiiate 
EPTC 

Mohnate"  .... 
Pebuiate     .... 
Thiobencarb 
Vernolate  


Thiocarbamates 


Completed* 

1999 

2000 

2000 

2000 

Completed* 

Completed* 

1999 

(Canceled) 

Completed* 

2000 

2000 

(Canceled) 

2000 

Completed 

2000 

Completed 

Completed* 

(Canceled) 

1999 

2000 

1999 

Completed 

1999  (Canceled) 


'  Triallate.  which  is  both  a  carbamate  and  a  carcinogen,  is  included  in  Table  9  below  to  avoid  duplicate  counting. 

*  RED  completed  before  FQPA— needs  FQPA  reassessment. 
**  Is  also  a  carcinogen. 


Tolerance  Reas- 
sessment 


2002- 
1999 
2000 
2000 

2000 

2002- 

2002* 

1999 

Completed 

Completed* 

2000 

2000 

2001 

2000 

Completed 

2000 

Completed 

2000* 
Completed 
1999 
2000 
1999 
Completed 
1999 
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Table  8 —Schedule  (Estimated  Dates  by  Fiscal  Year)  for  Completing  REDs  and  Tolerance  Reassessments 

FOR  Organochlorine  Pesticides 


*  Is  also  a  rarcinoeen. 

Xable  9 —Schedule  (Estimated  Dates  by  Fiscal  Year)  for  Completing  REDs  and  Tolerance  Reassessments 

FOR  Carcinogenic  Pesticides  in  Group  1 


Chemical 


RED 


Acetyldehyde    

Acetochlor 

Aciflourfen,  Sodium  sail 

Alachlor  

Amitraz    

Amitrole  

Atrazine  

Cacodylic  Acid  

Captan  

Chlorothaionil  

Creosote  

Cyanazine  


Cypermethnn   

Dacthal  (DCPA)       

Daminozide  (Aiarj  

Diclofop-methyl  

Difenoconazole  

Ethalflurahn      

Ethylene  Oxide  

Folpet  ....: 

Fomesafen  

Heptachlor  (non-tood) 

Hexylhiazox     

Imazalil    

Iprodione  

Ladofen       

MGK  Repellent  326  

Mancozeb  , 

Maneb      

Mefam  Sodium 

Metiram  

Metolachlor  , 

Orthophenylphenol 

Oryzalin    

Oxadiazon 

Oxadixyl  

Oxytluorten 

Oxylhioquinox  

Pentachloronitrobenzene  (PCNBi 
Pentachloropnenol  (non-food) 

Pernnethnn       

Procymidone    


Pronamide 
Propargite 
Propazine 
Propiconazoie  .... 
Propylene  Oxide 
Simazine 
Tebuconazole   .... 

Telone       

Terbulryn 

Terrazoie 

TPTH        

Tnadimefon     , 


Completed 

( post-84) 

2000 

Completed 

Completed  * 

Completed 

2000 

2000 

1999 

Completed 

1999 

(Canceled  effective 

12./31/99) 

2001 

Completed  * 

Completed 

2000 

(post-84) 

Completed  * 

2001 

1999 

(post-84) 

Completed 

(post-84) 

2000 

Completed 

(post-84) 

2002 

2000 

2000 

2001 

2000 

Completed  * 

2000 

Completed  ' 

2001 

!  post-84) 

2000 

1999  (Canceled) 

2001 

1999 

2001 

(Canceled) 

Completed' 

2000 

(Canceled) 

2000 

2000 

2000 

(post-84) 

Completed 

(Canceled) 

2000 

1999 

2001 


Tolerance  Reas- 
sessment 


Completed 

200r- 

200C 

Completed 

2001 

(no  tolerances) 

2000 

2000 

1999 

Completed 

(no  tolerances) 

2002 

Completed 

2002 

(no  tolerances) 

2000 

2003" 

2002' 

2001 

1999 

2002- 

(no  tolerances) 

2002" 

2000 

Completed 

2000" 

(no  tolerances) 

2000 

2000 

(no  tolerances) 

2000 

2002' 

2000 

2002' 

2001 

2001" 

2000 

2000 

2001 

(no  tolerances) 

2001 

2001  (import 

tolerance  only) 

2001' 

2000 

2000 

2000 

2000 

2000 

Completed 

(no  tolerances) 

2001 

2000 

1999 

2001 
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Table  9.— Schedule  (Estimated  Dates  by  Fiscal  Year)  for  Completing  REDs  and  Tolerance  Reassessments 

FOR  Carcinogenic  Pesticides  in  Group  1— Continued 


Chemical 

RED 

Tolerance  Reas- 
sessment 

Triadimenol  

(post-84) 

2000 

Completed  * 

1999 

2001" 

2000 

2002* 

Completed 

Triailate     

Trifluralin  

Vinclozolln  

*  RED  completed  before  FQPA — needs  FQPA  reassessment. 

**  Registered  after  1984.  No  RED  needed;  however,  tolerances  must  be  reassessed. 


H  Projected  Year  of  Completion  of 

Reregistrations 

EPA  is  now  conducting  reregi  strati  on 
in  conjunction  with  tolerance 
reassessment,  which  FQPA  mandates  be 
completed  by  2006.  EPA  plans  to 
complete  reregistration  of  pesticide 
active  ingredients  and  products  prior  to 
the  statutor\-  deadlme  for  completing 
tolerance  reassessment. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  2.  1999. 

Susan  H.  Wayland. 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides,  and  Toxic  Substances. 

[FR  Doc  99-30157  Filed  11-17-99;  8:45  am] 

BILLING  CODE  S560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6477-2] 

Peach  Metal  Industries,  Inc.  Superfund 
Site,  Byron,  Peach  County,  Georgia, 
Notice  of  Proposed  Settlement 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  (1)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  proposes  to 
settle  claims  for  response  costs  at  the 
Peach  Metal  Industries,  Inc.  Site  ("Site") 
located  in  BvTon,  Peach  County. 
Georgia.  Briggs  &  Stratton  Corporation 
("B&S")  is  liable  for  EPA  costs  under 
Section  107(a)  of  CERCLA.  42  U.S.C. 
9607(a).  EPA  and  B&S  have  reached  an 
agreement  wherein  EPA  will  not  pursue 
its  past  costs  against  B&S,  provided  that 
B&S  seeks  to  dismiss  its  section  106(b) 
Petition  for  Reimbursement  currently 
pending  before  the  Environmental 
Appeals  Board.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirtv  davs.  EPA  mav 


withdraw  from  or  modif\'  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Ms.  Paula  V.  Batchelor. 
I  ■  S  Environmental  Protection  Agencv. 
Region  4.  Program  Services  Branch. 
Waste  Management  Division,  61  Forsvth 
Street,  SVV.,  Atlanta.  Georgia  30303, 
(404) 562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address  on 
or  before  December  20.  1999 

Dated:  November  4.  1999 
Anita  Davis, 

Acting  Chief,  CERCLA  Program  Services 

Branch.  Waste  Management  Division. 

[FR  Doc.  99-30156  Filed  11-17-99;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  thi>  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C,  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Pan 
225].  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and  or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  companv. 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  required  bv  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  Interested 
persons  may  express  their  \iews  m 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C,  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  (he  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 

(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13, 
1999. 

A.  Federal  Reser\e  Bank  of 
Richmond  (A.  Linwood  Gill  III. 
.Assistant  Vice  President)  701  East  B\Td 
Street,  Richmond,  Virginia  23261-4528: 

1.  F&M  National  Corporation. 
Winchester,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of  The  State 
Bank  of  the  .Alleghenies.  Covington, 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  jacksun.  .\ppliLations  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Iowa  State  Financial  Services 
Corporation.  Fairfield,  Iowa;  to  become 
a  bank  holding  company  by  acquiring 

1 00  percent  of  the  voting  shares  of  Iowa 
State  Bank  &  Trust  Company,  Fairfield, 
Iowa. 

2.  Iowa  State  Financial  Services 
Corporation.  Fairfield,  Iowa;  to  merge 
with  North  Linn  Corporation,  Coggon, 
Iowa,  and  thereby  indirectly  acquire 
Linn  County  State  Bank.  Coggon,  Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12,  1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Dor  99-30070  Filed  11-17-99;  8:45  am) 

BILLING  CODE  621CM)1-F 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review:  Comment  Request 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 

summary:  The  FTC  has  submitted  to  the 
Office  of  Management  and  Budget 
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(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (PRA) 
information  collection  requests 
contained  in  its  study  of  the  marketing 
practices  of  the  entertainment  industry. 
The  FTC  proposes  to  seek  information 
from  members  of  the  following 
industries:  (1)  Motion  picture;  (2) 
recording;  and  (3)  video,  personal 
computer,  and  coin  operated  games.  To 
do  this,  the  FTC  first  seeks  OMB 
clearance  and  additional  public 
comment  regarding  this  notice,  which  is 
the  second  of  two  notices  required  by 
the  PRA  for  information  collection 
requests. 

The  FTC  will  also  seek  to  obtain 
information  through  proposed  consumer 
research.  The  FTC  will  forward  a 
separate  submission  to  OMB  regarding 
that  research,  and  publish  a  related 
notice  in  the  Federal  Register  at  that 
time. 

DATES:  Comments  on  the  proposed 
information  requests  must  be  submitted 
on  or  before  December  20,  1999. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Edward  Clarke. 
Senior  Economist,  Office  of  Information 
and  Regulator*'  Affairs.  Office  of 
Management  and  Budget,  New 
E.xecutive  Office  Building.  Room  10202, 
Washington.  DC.  20503.  and  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsvlvania 
Avenue,  N.VV,,  Washington,  DC.  20580, 
or  by  e-mail  to  <entstudv@ftc.gov>.  The 
submissions  should  include  the 
submitter's  name,  address,  telephone 
number,  and.  if  available.  F.\X  number 
and  e-mail  address  All  submissions 
should  be  captioned  "Entertainment 
Industrv  Studv  " — FTC  File  No. 
P9945l'l  ■• 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information, 
such  as  requests  for  copies  of  the 
proposed  collection  of  information 
(Supporting  Statement  and  related 
attachments),  should  be  addressed  to 
Sally  Forman  Pitofsky.  .Attorney, 
Division  of  Financial  Practices.  Bureau 
of  Consumer  Protection.  Federal  Trade 
Commission.  BOO  Pennsvlvania  Avenue. 
N.W.,  Washington,  DC.  20580. 
Telephone:  (202)  326-3318.  E-mail: 
<entstudv@ftt:  gov>. 

SUPPLEMENTARY  INFORMATION:  On  August 
25.  1999,  the  FTC  published  a  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  from  the 
public  concerning  the  information 
collection  requirements  under  the 
proposed  study.  See  64  FR  46392. 


Comments  Received 


The  FTC  received  three  comments 
raising  questions  about  the  impact  of  the 
study  on  First  Amendment  rights,  from 
Professor  Erwin  Chemerinsky  of  the 
University  of  Southern  California, 
Philip  D.  Harvey  of  the  Liberty  Project, 
and  Robert  M.  O'Neil,  Director  of  the 
Thomas  Jefferson  Center  for  the 
Protection  of  Free  Expression.  In 
addition,  the  Interactive  Digital 
Software  Association  (IDSA)  filed  a 
comment  raising  several  other  issues 
and  concerns  regarding  the  proposed 
study. 

1.  Comments  Raising  First  Amendment 
Concerns 

Professor  Chemerinsky  "suggest[ed] 
that  the  FTC  inquiry  raises  grave  First 
Amendment  concerns  and  *   *   *  makes 
it  highly  unlikely  that  there  is  any 
practical  utility  to  this  inquiry."  In  this 
view,  it  is  "highly  unlikely"  that 
"restrictions  on  advertising  of  First 
Amendment  protected  material  can  be 
devised"  that  would  meet  the  standards 
set  out  in  Constitutional  jurisprudence. 
Mr.  O'Neil  stated  that  there  is  "grave 
risk"  that  the  Comijiission's  inquiry 
"may  chill  entirely  lawful  non- 
deceptive  marketing  of  lawful 
products — entertainment  materials 
which  (unlike  most  objects  of 
marketing)  enjoy  First  Amendment 
protection  of  their  own"  and  that  "the 
current  study  does  not  avoid  potential 
free  speech  concerns  by  focusing  on 
marketing  practices'  rather  than  on 
entertainment  material  which  is  the 
occasion  or  focus  of  marketing 
programs."  Mr.  Harvey  stated  that 
"(alithough  the  current  proceeding  is 
merely  an  inquiry,  the  threat  it 
undoubtedly  poses  of  future 
governmental  restrictions  on  both 
commercial  and  non-commercial  speech 
will  not  only  directly  restrain  protected 
commercial  speech  but  also  will  begin 
to  influence  what  underlying  core 
expression  is  produced." 

From  the  outset  in  the  study,  the 
Commission  has  made  clear  that  the 
purpose  of  the  study  is  to  evaluate 
whether  and  how  members  of  the 
entertainment  industry  are  marketing 
violent  material  to  children  and  to 
assess  the  extent  to  which  industry 
members  adhere  to  the  applicable  self- 
regulatory  systems  that  they  have  set  for 
that  marketing  and  advertising.  The 
study  of  the  ways  that  companies 
advertise  and  market  their  products  falls 
squarely  within  the  FTC's  fact-finding 
authority  under  Section  6  of  the  Federal 
Trade  Commission  Act.  See  15  U.S.C. 
46(a).  In  addition,  the  Commission  can 
readily  assess  the  workings  of  the 


industries'  self-regulator>'  systems 
without  independently  evaluating  the 
content  of  the  entertainment  products 
involved,  using  only  the  ratings 
previously  assigned  to  the  products  by 
the  industry. 

Moreover,  the  purpose  of  the  study  is 
not  to  enforce  existing  statutes  or 
regulations.  As  noted  by  Chairman 
Robert  Pitofsky  in  announcing  the 
study,  "we  are  not  embarking  on  a 
campaign  of  law  enforcement.  Our  role 
is  to  study  issues  and  report  our 
findings  to  the  President.  Congress,  and 
the  American  public.  We  expect  that  our 
end  product  will  be  a  report,  not  a 
cluster  of  charges  alleging  law 
violations."  '  A  Commission  study  of 
the  way  that  companies  advertise  and 
market  First  Amendment-protected 
material  can  and  will  be  conducted 
without  implicating  First  Amendment 
concerns.  See  generallv  Penthouse  v. 
Meese.  939  F.2d  1011. 1016  (DC.  Cir. 
1991),  cert,  denied,  503  U.S.  950  (1992) 
(footnote  omitted). 

Finally,  the  report  is  expected  to  be 
useful  for  policymakers  and  the  public, 
including  parents,  and  may  provide  a 
basis  for  the  industry  to  improve  its  self- 
regulatory  efforts. 

2.  IDSA  Comment 

The  Interactive  Digital  Software 
Association  (IDSA)  filed  a  comment 
raising  several  issues  and  concerns 
regarding  the  proposed  study.  Formed 
in  1994.  the  IDSA  serves  the  business 
and  public  affairs  needs  of  companies 
that  publish  video  and  computer  games 
for  consoles,  personal  computers,  and 
the  Internet.  According  to  the  IDSA,  its 
member  companies  collectively  account 
for  approximately  ninety  per  cent  of  the 
$5.5  billion  in  entertainment  software 
sold  in  the  U.S.  in  1998. 

First,  IDSA  describes  several 
"proactive  steps"  the  video  and 
personal  computer  game  industn,'  has 
taken  to  "address  concerns  about 
violent  video  games,"  including  IDSA's 
Advertising  Code  of  Conduct;  IDSAs 
Entertainment  Software  Rating  Board's 
(ESRB)  program  that  rates  websites 
promoting  video  games;  ESRB  programs 
with  industry  members  to  educate  the 
public,  particularly  parents,  about  its 
rating  systems:  IDSA's  current  effort  to 
encourage  retailers  not  to  rent  or  sell 
Mature-rated  video  games  to  children 
under  17  without  parental  permission; 
and  ESRB's  recent  development  of  a 
new  Advertising  Review  Council  to 


'  chairman  Rubert  Pitofskv,  "Tht!  Innueni.c  of 
Violpnt  Entertainment  Material  on  Kids;  What  is  to 
be  Done?."  speech  before  the  National  .Association 
of  Attorneys  General,  June  25.  1999.  Nashville, 
Tennessee. 
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review  content  of  advertisements  for 
games. 

The  Commission  welcomes  these 
ac:tion.s.  As  noted  above,  the  purpose  of 
the  study  is  to  examine  how  industry 
implements  its  own  self-regulatorv 
systems,  such  as  those  described  in  the 
IDSA  comment.  The  report  will 
highlight  any  significant  changes  or 
enhancements  that  any  of  the  studied 
industries  make  in  their  self-regulatory 
svstems, 

'  Second,  IDSA  asks  how  the  FTC  will 
decide  which  video  or  computer  games 
with  violent  content  will  be  included  in 
the  review.  The  Commission  will  use 
the  existing  ratings  systems  to  make  that 
determination.  Namely,  the  Coxnmission 
will  examine  the  advertising  and 
marketing  of  electronic  games  that,  due 
to  their  violent  content,  were:  Rated 
Teen.  Mature,  or  Adults  Onlv  under  the 
ESRB  system:  rated  with  a  violence 
level  of  "2"  or  above  using  the 
Recreational  Software  Advisory  Council 
rating  system:  or.  given  a  red  label 
under  the  American  Amusement 
Machme  Association  coin  operated 
system. 

■  Third.  IDSA  asks  that  the  FTC  not 
comment  on  the  existing  research  on  the 
impact  of  violence  depicted  in  games  on 
game  players.  While  this  request  does 
not  relate  to  the  information  that  the 
Commissicm  will  seek  from  industry 
members,  the  Commission  will  consider 
IDSA's  views  in  preparing  the  final 
report. 

Fourth.  IDSA  states  that  neither  the 
IDSA  nor  its  members  have  the  power 
to  control  the  sales  policies  of  retail 
establishments,  and  thus  do  not  have 
the  ability  to  restrict  access  to  their 
games  at  the  retail  level.  The 
Commission  recognizes  that  there  are 
limits  on  the  ability  of  IDSA  or 
individual  game  publishers  to  control 
retailers'  sales  policies.  On  their  own. 
however,  individual  retailers  have 
adopted  policies  to  limit  or  restrict 
access,  and  IDSA  and  other  industry 
groups  are  actively  encouraging  retailers 
to  adopt  such  policies.  The  Commission 
intends  to  report  on  the  existence  and 
effectiveness  of  those  efforts. 

Fifth.  IDSA  asks  that  the  Commission 
put  out  for  public  comment  any  survey 
instrument  used  to  assess  consumer 
attitudes  toward  and  awareness  of  the 
ESRB.  and  that  any  such  research  only 
survey  those  who  actually  buy  or  pla\- 
video  games.  Consistent  with  the 
requirements  of  the  Paperwork 
Reduction  Act.  the  survey  instrument 
used  to  study  consumer  attitudes 
toward  and  awareness  of  the  varif)us 
rating  systems  will  be  made  available  to 
interested  third  parties  upon  request  to 
Commission  staff.  Because  the  survey  is 


intended  to  assess  parents'  views  of  the 
ratings  systems,  it  will  not  be  limited  to 
those  who  play  or  buy  video  games,  but 
will  also  include  those  whwe  children 
buy  or  play  video  games  (as  well  as 
movies  and  music  recordings). 

Sixth,  IDSA  is  concerned  that  the  450 
person-hours  estimated  for  compliance 
with  the  Commission's  document 
requests  will  be  too  burdensome  for 
some  of  IDSA's  members.  The 
Commission  will  carefully  consider  the 
burden  its  requests  place  on  industrj' 
members,  and  will  work  with  individual 
companies  responding  to  those  requests 
to  minimize  that  burden  wherever 
possible.  Moreover,  this  burden  figure 
constitutes  the  outer  range  of  staffs 
burden  estimate  (i.e.,  225-450  hours  per 
industry  member),  and  will  likely  be 
less  for  smaller  companies. 

Description  of  the  collection  of 
information  and  proposed  use:  the  FTC 
proposes  to  send  information  requests  to 
approximately  60  to  75  members  of  the 
motion  picture  industry,  the  recording 
industry-,  and  the  video,  personal 
computer,  and  coin  operated  game 
industry  ("industry  members")  to 
examine:  (1)  The  voluntary  systems 
used  by  industry  members  to  rate  or 
designate  violent  content  in  movies, 
recordings,  and  video  or  computer 
games:  (2)  how  industry  members 
market  or  advertise  movies,  recordings, 
and  video  or  computer  games  rated  or 
designated  by  industry  as  having  violent 
content:  and  (3)  whether  industry- 
members  have  policies  or  procedures  to 
restrict  access  by  children  or  teenagers 
under  18  to  movies,  recordings,  and 
video  or  computer  games  rated  or 
designated  by  industry  as  having  violent 
content.  The  information  sought  will  be 
obtained  through  interviews  and 
document  requests.  The  information 
will  be  sought  on  a  voluntary  basis, 
although  the  FTC  has  authority  to 
compel  production  of  this  information 
under  Section  6(b)  of  the  FTC  Act,  15 
U.S.C.  46(b). 

Estimated  hours  burden:  Staff  will 
conduct  initial  and  follow-up  interviews 
with  individual  industrj'  members.  The 
interviews  should  total  no  more  than  8 
hours  for  each  industry-  member,  for  a 
maximum  total  of  approximately  600 
hours.  In  addition,  staff  will  also  ask 
each  industry  member  to  submit 
documents  relating  to  the  above  subject 
areas.  Because  the  members  within  each 
of  the  industries  will  necessarily  vary  in 
size,  staff  has  provided  a  range  of  the 
estimated  hours  burden.  This  range  is 
between  225  hours  and  450  hours  per 
member  depending  on  the  size  of  each. 
The  total  estimated  burden  of  producing 
such  documents  per  member  is  based  on 
the  following: 


Organize  document  retrieval — 25-50 

hours 
Identify  requested  information — 100- 

200  hours 
Retrieve  responsive  inforamtion — 50- 

100  hours 
Copy  requested  information — 50-100 

hours 

Thus,  the  cumulative  hours  burden  to 
produce  documents  sought  will  be 
between:  16.875  hours  (225  hours  x  75 
members)  to  33.750  hours  (450  x  75 
members). 

Estimated  cost  burden:  Staff  has 
assumed  that  mid-management  level 
personnel  will  handle  the  responses  to 
interviews  and  has  applied  an  average 
hourly  wage  of  Sl50/hour  for  their 
labor.  Thus,  the  total  cost  per  member 
for  the  interviews  should  not  exceed  of 
SI, 200  or  590,000  for  the  75 
respondents.  The  interviews  are 
unlikely  to  require  any  capital 
expenditures. 

It  is  not  possible  to  calculate  precisely 
the  labor  costs  associated  with  this 
document  production  as  they  entail 
varying  compensation  levels  of 
management  and/or  support  staff  among 
many  companies  of  different  sizes  and 
in  different  industries.  Individuals 
among  some  or  all  of  those  labor 
categories  may  be  involved  in  the 
information  collection  process. 
Nonetheless,  staff  has  assumed  that 
mid-management  level  personnel  will 
handle  most  of  the  tasks  involved  in 
gathering  and  producing  responsive 
information,  and  has  applied  an  average 
hourly  wage  of  $150/hour  for  their 
labor.  Staff  also  has  applied  an  average 
hourly  wage  of  SlO  for  the  labor  of 
clerical  employees  who  will  copy  the 
responsive  materials.  Thus,  the  total 
labor  cost  per  member  should  range 
between  $26,750  and  $53,500  per 
member  depending  on  the  size  of  each: 
$26,750  (175  hours  to  assemble  and 
review  the  production  x  $150  per 
hour  -t-  50  hours  for  copying  x  $10 
per  hour)  to  $53,500  (350  hours  to 
assemble  and  review  the  production 
X  $150  per  hour  -k  100  hours  for 
copying  x  $10  per  hour). 
Accordingly  the  total  labor  costs  for  the 
75  members  should  range  between 
approximately  $2  million  to  $4  million. 

Staff  estimates  that  the  capital  or 
other  non-labor  costs  associated  with 
the  document  requests  are  minimal. 
While  the  document  requests  may 
necessitate  that  industry'  members  store 
copies  of  the  requested  information 
provided  to  the  Commission,  industry' 
members  should  already  have  in  place 
the  means  to  do  so.  Industry-  members 
may  have  to  purchase  office  supplies 
such  as  file  folders,  computer  diskettes. 
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photocopier  toner,  or  paper  in  order  to 

comply  with  the  C'nmmission's 
information  requests.  Staff  estimates 
that  each  industry  member  would  spend 
.S,500  for  such  costs  regarding  the 
information  requests,  for  a  total 
additional  non-labor  cost  burden  of 
S37.500  (S500  -:  75  members). 

Bv  direction  of  the  Commission. 
Benjamin  I.  Berman. 

Artm^  St'crt'tarx. 

(FR  Doc.  99-30165  Filed  11-17-99;  8:45  am) 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  cimipiiance  with  the  requirement 
for  opportunity  for  public:  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act.  of  1995, 
Public  Law  104-13),  the  Health 


Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  deyeloped 
for  submissiWi  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1891. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Application  for  the 
National  Health  Service  Corps  (NHSC) 
Scholarship  Program  (OMB  No.  0915- 
0146):  Extension 

The  National  Health  Service  Corps 
(NHSC)  Scholarship  Program  was 


established  to  help  alleviate  the 
geographic  and  specialty  and  other 
health  practitioners  in  the  United  States. 
Under  this  program,  health  professions 
students  are  offered  scholarships  in 
return  for  service  in  a  federally 
designated  Health  Professional  Shortage 
^Area  (HPSA).  The  Scholarship  Program 
provides  the  NHSC  with  the  health 
professionals  it  requires  to  carry  out  its 
mission  of  providing  primary  health 
care  to  HPSA  populations  in  areas  of 
greatest  need.  Students  are  supported 
who  are  well  qualified  to  participate  in 
the  NHSC  Scholarship  Program  and 
who  want  to  assist  the  NHSC  in  its 
mission,  both  during  and  after  their 
period  of  obligated  service.  Scholars  are 
selected  for  these  competitive  awards 
based  on  the  information  provided  in 
the  application  and  during  the 
semistructured  personal  interview  that 
is  conducted  by  a  team  of  two 
interviewers  who  use  a  structured 
scoring  procedure.  Awards  are  made  to 
applicants  that  demonstrate  a  high 
potential  for  providing  quality  primary 
health  care  services. 

The  estimated  response  burden  is  as 

follows; 


Form 

! 
Number  of            Responses            ^^^^^  ^^^       ■     -p^^g,  burden 

respondents          respondent            response                 hours 

Application      

3,000 
900 

1 
1 

1 
1.67 

3.000 

Interview 

1,503 

Total 

3,900 

4,503 

Send  comments  to  Susan  G  Queen, 
Ph.D  .  HR.SA  Reports  Clearance  Officer, 
Room  14-33.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville.  MD  20857. 
Written  i.omments  should  be  received 
within  60  days  of  this  notice. 

Dated:  November  10,  1999. 
lane  Harrison, 

Uirfvtor,  Division  of  Policy  Review  and 
Coordination. 
iPK  D(i(    ')<)-»)0H3  Filed  11-17-99:  8:43  am) 

BILUNG  CODE  4160-IS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodu  allv,  the  H'-alth  Resources 
and  Services  .\(linuu.itration  (HRSA) 


publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Employment  Sites  of 
Nursing  (Graduates  Supported  by  the 
Professional  Nurse  Traineeship 
Program:  New 

Under  Section  830  of  Title  \11I  of  the 
Public  Health  Service  Act.  Professional 
Niu-se  Traineeship  (PNT)  grants  are 
awarded  to  eligible  institutions  for  the 
support  of  students  in  advanced  nursing 
education.  Traineeships  are  then 
awarded  by  the  institutions  to 
individuals  enrolled  in  graduate 


programs  to  prepare  for  practice  as 
advanced  practice  nurses.  These  funds 
are  distributed  to  institutions  based  on 
a  formula  that  incorporates  three 
statutory  funding  factors.  The  factor  to 
be  studied  is  the  funding  preference 
which  is  given  to  institutions  that  can 
demonstrate  either  a  high  rate  of  placing 
graduates  in  medically  underserved 
communities  (MUCs).  or  achieving  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

This  study  is  intended  to  assess  the 
influence  of  funding  preference  on 
program  performance  and  to  determine 
program  success  in  placing  PNT 
graduates  in  MUCs.  Approximately 
5.000  graduates  who  received  Master's 
or  Doctoral  degrees  in  academic  years 
1996-1997  and  1997-1998,  including 
1.200  who  received  PNT  funds  but  were 
not  graduates  of  the  schools  receiving 
the  preference,  will  be  included  in  this 
survey.  Data  will  be  obtained  on  the 
graduates  place  of  residence  and  place 
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of  employment  before,  during  and  after 
their  program  of  study.  The  studv  will 
examine  various  measures  associated 
with  the  career  paths  chosen  bv  these 
graduates  and  by  comparing  these 
measures  within  and  between  the  two 
groups  of  graduates.  Comparisons  of 


employment  sites  of  graduates  in 
schools  receiving  the  preference  with 
those  of  graduates  in  schools  not 
receiving  the  preference  will  indicate 
the  significance  of  funding  preference  in 
promoting  program  objectives  of 
increasing  access  to  care  in  underserved 


communities.  Information  on  both  the 
nursing-specialty  of  graduates  and  their 
current  employment  setting  will  be 
anaU'zed  for  each  of  the  two  groups. 

The  estimated  burden  is  as  follows: 


Form 

Number  ot 
respondents 

Responses           ^^^^  ^^ 
respondent           response 

Total  burden 
hours 

Nurses  

4000 
37 

1 
1 

20  (in  minutes) 
5  (in  minutes) 

1320 
4 

ineligible  nurses 

Total  

4037 

1324 

* 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Wendy  A.  Taylor.  Human  Resources 
and  Housing  Branch.  Office  of 
Management  and  Budget.  New 
E.xecutive  Office  Building.  Room  10235. 
Washington,  DC  20503. 

Dated:  November  10.  1999. 

Jane  Harrison. 

Director.  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  99-30082  Filed  11-17-99;  8:45  am] 

BILLING  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 

are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  US  in  accordance  with 
3,5  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  mav  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804:  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 


be  required  to  receive  copies  of  the 
patent  applications. 

Peptide  Inhibitor  of  Cyclin  Dependent 
Kinase  4  (cdk4)  Derived  from  MvoD 

BM  Paterson.  ]  Zhang  (NCI). 

Serial  No.  60/139,934  filed  18  Jun  1999. 

Licensing  Contact;  Susan  S.  Ricker;  301/ 

496-7056  ext.  245;  e-mail; 

srl56v@nih.gov. 

This  invention  pertains  to  cell  cycle 
regulation  and  the  activity  of  the  GI 
cyclin-dependent  kinase  4  (CDK4).  The 
invention  describes  a  15  amino  acid 
peptide  and  variants  thereof  derived 
from  MyoD,  which  is  an  inhibitor  of  the 
CDK4.  CDK4  is  one  of  a  number  of 
cyclin-dependent  kinases  which  control 
progression  through  the  cell  cycle 
through  their  ability  to  phosphorylate 
particular  substrates  at  the  correct  phase 
of  the  cell  cycle.  CDK4  has  been  shown 
to  be  involved  in  cell  cycle  control 
through  its  ability  to  regulate  the 
activity  of  the  retinoblastoma  protein. 
pRb,  an  activator  of  genes  essential  for 
cell  division. 

Inhibitors  of  the  cyclin-dependent 
kinases  (CKIs),  such  as  the  peptides 
described  in  this  invention,  prevent  cell 
cycle  progression  and  induce  cells  to 
exit  the  cell  cycle  into  the  Go  state.  The 
peptides  described  in  this  invention 
prevent  the  phosphorylation  of  pRb  by 
cdk4.  an  obligate  step  for  entry  into  the 
cell  cyc;le.  Osteosarcomas  and 
habdosarcomas  are  tw^o  types  of  tumors 
known  to  over-express  pRb.  The 
inhibitor  described  in  this  invention 
ma\  be  useful  in  treating  these  cancers 
or  other  diseases  which  have  been 
specifically  linked  to  over-expression  of 
active  pRb. 

Backgrounci  material  related  to  this 
invention  has  het>n  published  [Zhang.  J. 
pt  al  EMBO  I  1814):  926-33  (Feb.  15, 
1999): 

Chromatographic  Separation  ot 
Proteins  by  Ammonium  Sulfate 
Precipitation 

Yoichirolto  (NHLBI) 


Serial  No.  09/263,609  filed  05  Mar.  99 
Licensing  Contact:  John  Fahner-Vihtelic; 
301/496-7735  ext. 
270;  e-mail;  jf36z@nih.gov 

Recently,  a  field  flow  fractionation 
apparatus  and  method  for  the 
chromatographic  separation  of  proteins 
have  been  developed.  Unique  in  design, 
the  fractionation  apparatus  contains  two 
spiral  channels,  a  reagent  channel  and 
a  sample  channel  carved  into  two 
mating  disks  separated  by  a  semi- 
permeable membrane.  The  primary 
advantage  to  this  design  is  that  it  allows 
proteins  passing  through  the  sample 
channel  to  be  fractioned  according  to 
their  ability  to  precipitate  out  in  the 
presence  of  an  exponential  ammonium 
sulfate  concentration  gradient  in  the 
reagent  channel.  Protein  elution  is 
achieved  by  repetitive  precipitation,  and 
takes  place  along  the  sample  channel 
without  the  tedious  manual  labor 
required  by  conventional  fractionation 
procedures.  This  method  can  also 
utilize  other  precipitation  reagents  such 
as  NaCl,  ethanol  and  polyethylene 
glycols.  Applications  would  include 
purification  of  monoclonal  antibodies 
(IgM  and  IgG)  from  a  culture  medium 
and  ascitic  fluid  and  affinity  separation 
of  recombinant  enzymes  from  E.  coli 
lysate.  A  working  prototype  is 
undergoing  additional  refinement. 

Calcium  Channel  Compositions  and 
Methods  of  Use  Thereof 

Michael  1,  Lerman  et  al.  (NCI) 
Serial  No.  60/114.359  filed  30  Dec  1998 
Licensing  Contact;  Susan  S.  Rucker; 
301/496-7056  ext.  245; 
e-mail  srl56v@nih.gov 

The  invention  described  in  this  patent 
application  relates  to  the  identification, 
isolation  and  cloning  of  a  three  cDNAs 
identified  during  a  search  of  the  short 
arm  of  chromosome  3  for  a  tumor 
suppressor  gene  (TSG)  associated  with 
lung,  breast  and  other  cancers.  The 
cDNAs  are  alternate  isoforms  which 
encode  a  protein  which  functions  as  a 
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L-tvpe  voltage-dependent  calcium 
channel.  Tvpe  L-voltage  dependent 
calcium  channels  represent  one  of  five 
families  of  calcnun-,  :  h.iMnels.  L,  R.  P,  N, 
Q.  which  have  been  identified.  Type  L 
voltage-dependent  calcium  channels  are 
found  in  a  wide  variety  of  tissues 
including  the  brain,  muscle  and  the 
endocrine  svstem. 

The  gene  has  been  mapped  to  the 
shi)rt  arm  of  chromosome  3  at  3p21.3. 
The  gene,  which  corresponds  to  this 
cDNAs  i.s  an  alphaidelta  (a28)  subunit. 
and  has  been  shfiwn  to  be  deleted  in 
lung  and  breast  cancer  The  scientists 
have  demonstrated  that  the  expression 
I  if  this  c:dlcium  channel  has  been  shut 
off  in  lung  cancer  o'lls  and  hypothesize 
that  this  mav  lead  to  a  malignant 
phenotvpe  Possible  applications  of  this 
technology  include  its  use  in  drug 
screening  assays:  its  use  as  an  early 
diagnostic  marker  and/or  as  a  prognostic 
or  treatment  indicator:  its  use  in  gene 
therapv  where  defective  cells  would  be 
reconstructed  with  the  gene  and  as  a 
therapeutic  agent  for  clearing 
autoantibodies  which  develop  toward 
the  alpha2delta  subunit  in  the  disease 
l.ambert-Eton  mvasthenia  svndrome. 

Hepatitus  C  Virus  (HCV)  Envelope 
Protein  Modified  for  Expression  on  the 
Host  Cell  Surface  and  Use  of  DN.\ 
Constructs  Encoding  the  Modified 
Protein  as  a  Vaccine  and  of  Host  Cells 
Expressing  the  Protein  in  Diagnostic 
and  Screening  Assays 

Xavier  Forns,  Suzanne  U.  Emerson,  Jens 
Bukh.  Robert  H.  Purcell  (NIAID) 
.Serial  No.  60/089.779  filed  18  Jun  1998 
Licensing  Contact:  J.  Peter  Kim;  301/ 
496-7056  ext.  264: 
e-mail:  ik41n@nih.gov 

Hepatitis  C  virus  (HCA')  is  a  single 
stranded  RNA  virus  responsible  for  the 
majority  of  non-A  non-B  hepatitis. 
Hepatitis  C  virus  (HCV)  has  a 
worldwide  distribution  and  is  a  major 
cause  of  liver  cirrhosis  and 
hepatocellular  carcinoma  in  the  U.S., 
Europe,  and  lapan.  For  this  reason, 
development  of  a  vaccine  against 
hepatitis  C  is  of  great  importance. 

The  present  invention  provides  for 
hepatitis  C  virus  (HCV)  vaccines  and 
diagnostic  assays.  The  invention 
provides  chimeric  genes,  expression 
vectors  which  comprise  these  chimeric 
genes,  and  DNA  based  vaccines  which 
emplov  the  expression  vectors  as 
immunogens  to  produce  protective 
antibodies  to  HCV  in  a  mammal.  The 
invention  further  pnnides  for 
diagnostic  assays  to  screen  sera  for  the 
presence  of  antibodies  to  HCV  envelope 
proteins,  as  antigens  in  the  screening  of 
phage  displav  combinatorial  libraries, 
and  as  reagents  to  develop  tissue  culture 


systems  suitable  for  testing  anti-HCV 
envelope  antibodies  for  neutralizing 
activity. 

Human  FRP  and  Fragments  Thereof 
Including  Methods  for  Using  Them 

US  Rubin  (NCI),  PW  Finch,  SA 

Aaronson,  and  X  He 

Serial  No,  09/087,  031  field  29  May 

1998 

Licensing  Contact:  Susan  S,  Rucker: 

301/496-7056  ext  245;  e-mail: 

srl56v@nih.gov 

This  application  relates  to  signal 
transduction  pathways  and 
mechanisms.  More  particularly,  the 
application  describes  the  isolation, 
cloning  of  the  cDNA  encoding,  and 
characterization  of  a  human  protein 
denoted  "Frizzled  Related  Protein"  or 
FRP,  FRP.  also  known  as  sFRP-1,  is  a 
secreted  protein  which  contains  an  N- 
terminal  cysteine-rich  domain  (CRD) 
which  is  a  similar  to  the  CRDs  of  the 
frizzled  family  of  membrane  anchored 
Wnt  receptors.  sFRP-1  lacks  any 
transmembrane  region  or  cytoplasmic 
domain  characteristic  of  molecules 
capable  of  transducing  a  signal  within  a 
cell  but  is  preferentially  distributed  to 
the  cell  surface  or  matrix. 

Wnt  signaling  has  been  implicated  in 
the  development  of  cancers  and  various 
organs.  sFRP-1  has  been  demonstrated 
to  antagonize  Wnt  signaling  and 
therefore  may  function  as  an  inhibitor  of 
Wnt  activity  or  otherwise  modulate  Wnt 
signaling.  In  addition,  others  have 
suggested  that  sFRP-1  plays  a  role  in 
regulating  apoptosis  by  sensitizing  cells 
to  apoptotic  agents  and  modulating 
levels  of  p-catenin.  The  gene  encoding 
sFRP-1  is  found  on  the  short  arm  of 
chromosome  8  at  8pll  1-12.  RNA 
transcripts  have  been  identified  in 
multiple  adult  tissues  such  as  the  heart. 
kidney,  ovary,  prostate,  testis,  small 
intestine  and  colon  but  have  not  been 
detected  in  a  number  of  other  tissues, 

In  view  of  this  sFRP-1  derived 
products  may  be  useful  in  further  study 
of  sFRP-1 — Wnt  interactions,  drug 
screening  assays,  the  development  of 
diagnostics  for  cancer  or  other 
conditions  which  are  related  to  Wnt 
signaling,  or  may  be  developed  as 
therapeutic  agents  themselves. 
Recombinant  FRP,  expression  vectors 
containing  FRP  cDNA  and  cDNA 
containing  the  full  length  FRP  coding 
sequence  are  available.  Limited 
quantities  of  rabbit  polyclonal  antisera 
which  specifically  binds  FRP  is  also 
available. 

This  work  has  appeared,  in  part,  in 
Finch,  PW.  et  al.  PNAS  94(13):  6770-75 
(June  24,  1997)  and  has  been  published 
as  WO  98/54325  (Dec.  3.  1998). 


Use  of  Lipoxygenase  Inhibitors  as  Anti- 
Cancer  Therapeutic  and  Intervention 
.'\gents 

lames  L.  Mulshine,  Marti  Jett  (NCI) 
Serial  No.  08/704.569  filed  03  Dec  96 
Licensing  Contact:  Girish  Barua:  301/ 
496-7056  ext.  263:  email  gbl8t@nih.gov 

We  have  reported  that  S-Lipoxygenase 
inhibitors  can  treat  or  prevent  certain 
epithelial  cancers  such  as  lung  cancer, 
breast  cancer,  and  head  and  neck 
cancer.  This  is  believed  to  occur  from 
the  interruption  of  the  5-lipoxygenase 
pathway  which  results  in  increased 
tumor  cell  apoptosis.  We  have 
demonstrated  this  effect  for  the  growth 
factor-induced  stimulation  in  several 
model  systems  so  we  propose  this  as  a 
robust  anti-promotional 
chemoprevention  approach  as  well. 

Suitable  5-lipoxygenase  inhibitors 
useful  for  the  methods  of  the  present 
invention  include  2-(12- 
Hydroxydodeca-5.  10-dinyl)  3.5,6- 
trimethyl-1.4benzoquinone  and 
derivatives  thereof:  Nordihydroguiaretic 
acid  and  derivatives  and  3-[l-(4- 
chlorobenzy)-3-t-butylthio-t-isopropyl- 
indol-2-ylj  -2,  2-dimethylpropionic  acid 
and  derivatives  thereof.  Also  intended 
to  be  encompassed  by  this  are 
hydroxyurea  derivatives  as  inhibitors  of 
5-lipoxygenase  for  use  in  the  prevention 
and  treatment  of  the  cancers  mentioned 
abo\'e. 

Dated:  November  9,  1999. 
lack  Spiegel. 

Dimctor.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
|FR  Dot .  99-30065  Filed  11-17-99;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 

HHS. 

ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  bv  agencies  of  the  U.S 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 


ADDRESSES:  Licensing  information  and 

copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325.  Rockville, 
Maryland  20852-3804:  telephone:  301/ 
4«6-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Methods  of  Inhibiting  Cancer  Cells 
With  ADNF  III  Antisense 
Oligonucleotides 

1  Ciozes.  R  Zamostiano.  E  Gelber,  A 
Pinhasov,  M  Bassan  (all  of  Tel  Aviv 
I'niversitv),  DE  Brenneman  (NICHD) 
Serial  \'o.:  09/364.609  filed  30  Jul  1999. 
Licensing  Contact:  Susan  S.  Rucker; 
301  '496-7056  ext.  245;  e-mail: 
srl56vignih.gov. 

This  application  describes  methods  of 
inhibiting  the  proliferation  of  cells  using 
an  antisense  oligonucleotide  derived 
from  the  polypeptide  Activitv 
Dependent  Neurotrophic  Factor  III 
(ADNF  lII)/Activity  Dependent 
Neuroprotective  Protein  (ADNP). 
Preferred  antisense  oligonucleotides  are 
complementary  to  the  5'  region  of  ADNF 
III/.A-DNP.  The  ability  of  such  antisense 
oligonucleotides  to  inhibit  cell 
proliferation  has  been  demonstrated  in 
in  vitro  models  such  as  the  HT29  colon 
cancer  cell  line.  Based  on  the  location 
of  ADNF  IIL  ADNP  on  chromosome  20 
at  20ql3.  a  region  which  has  been 
shown  via  CGH  to  be  associated  with 
breast,  ovary,  colon,  head  and  neck, 
brain  and  pancreatic  cancers,  ADNF  III/ 
ADNP  anti.sense  molecules  might  also 
be  expected  to  be  useful  in  treating  one 
or  more  of  these  cancers. 

Orally  Active  Peptides  That  Prevent 
Cell  Damage  and  Death 

DE  Brenneman,  CY  Spong  (both  of 

NICHD).  I  Gozes,  A  Pinhasov,  E  Giladi 

(all  of  Tel  Aviv  University) 

Serial  No.:  60/149,956  filed  18  Aug. 

1999. 

Licensing  Contact:  Susan  S.  Rucker; 

301/496-7056  ext.  245;  e-mail: 

srl56y@nih.gov. 

This  application  describes  two 
peptides  which  are  orally  active  and 
which  have  been  .shown  in  in  vitro 
assays  to  protect  against  neuronal  cell 
death.  In  animal  model  systems  for 
.\lzheimer's  disease  and  Fetal  Alcohol 
Syndrome  the  peptide  have  also  been 
demonstrated  to  be  useful.  The  first 
peptide  is  D-SAL,  a  D-isomer  of  the 
peptide  SAL  (SALLRSIPA]  derived  from 
Activity  Dependent  Neurotrophic  Factor 
I  (ADNF  I).  The  second  peptidp  is  D- 
NAP,  a  D-isomer  of  the  peptide  N.\P 


Federal  Register -Vol.  64.  No.  222    Thursday.  Novemhe 


r  1R,   inoq  'N'. tires 


63051 


(NAPVSIPQj  derived  from  a  related 
protein  Activity  Dependent 
Neuroprolfective  Protein  (ADNP)/ 
Activity  Dependent  Neurotrophic  Factor 
III  (ADNF  III).  The  peptides  may  be  used 
alone  or  in  combination.  The  peptides 
may  be  constructed  solely  of  D-isomers 
of  their  amino  acids  or  combinations  of 
D  and  L  amino  acids.  Other  diseases 
involving  neuronal  cell  death  where  D- 
SAL  or  D-NAP  may  be  useful  include 
Huntington's  disease,  epilepsy. 
Parkinson's  disease  and  Tourette's 
syndrome. 

Dated:  November  9,  1999, 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Dn,    q<i_?()067  Filed  11-17-99;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Meeting  of  Recombinant  DNA 
Advisory  Committee 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S,'C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting, 

Xame  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  December  8-10,  1999. 

Time:  December  8,  1999.  9  a,m.  to  5  p.m. 

Agenda:  The  Committee  will  discuss 
Proposed  Actions  under  the  NIH  Guidelines 
for  Research  Involving  Recombinant  DNA 
Molecules  (59  FR  34496)  and  other  matters 
to  be  considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will  follow 
this  notice  of  meeting. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  MD  20892. 

Time:  December  9,  1999,  8:30  a,m,  to  5:00 
p.m. 

Agenda:  See  paragraph  above  for  Agenda. 

Place:  National  Institutes  of  Health, 
Building  31,  Conference  Room  10,  Bethesda. 
MD  20892, 

Time:  December  10,  1999.  8:30  a.m.  to  5:00 
p.m. 

Agenda:  See  paragraph  above  for  Agenda. 

Place:  National  Institutes  of  Health. 
Building  31,  Conference  Room  10,  Bethesda. 
MD  20892. 

Contact  Person:  Debra  W.  Knorr.  Deputy 
Director,  Office  of  Biotechnology  Activities, 


NIH,  MSC  7010,  6000  Executive  Boulevard. 
Suite  302,  Bethesda,  MD  20892-7010. 

OMB's  'Mandatorv-  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592,  June  11, 
1980)  requires  a  statement  concerning  the 
official  government  programs  contained  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  even.'  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

Dated:  November  1,  1999. 
\nna  SnoufTer. 

Acting  Director.  Office  of  Federal  Advisorv 
Committee  Policy . 

[FR  Doc.  99-30066  Filed  11-17-99;  8:45  am) 

BILUNG  CODE  4140-01 -M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No   FR-4442-N-14] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment:  Notice 
of  Funding  Availability  and  Application 
Kit  for  the  Hispanic-Serving 
Institutions  Work  Study  Program  (HSI- 
WSP) 

AGENCY:  Office  of  Policy  Development 
and  Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act,  The  soliciting  public 
comments  on  the  subject  proposal. 

DATES;  Comments  Due  Date:  January  18, 

2000 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  0MB  Control 
Number  and  be  sent  to:  Reports  Liaison 
Officer,  Office  of  Policy  Development 
and  Research,  U.S,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street.  SW.  Room  8226.  Washington, 
DC  20410, 
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FOR  FURTHER  INFORMATION  CONTACT:  Jane 
kaM(ibil.  DtTicf  of  University 
P.irtnf'rship^.  Office  of  Policy 
l)t>\>'lnpni''iit  and  Research,  Department 
i)f  Hnusint^  ami  I  'rhan  Development, 
451  7th  StitH't.  S\\  .  Washington.  DC 
20410,  tt'lf'phono  (202)  708-1537. 
f'xtension  5925.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
inci  otht-r  available  documents  to  be 
submitted  to  OMB  may  be  obtained 
from  M->   Karadbil. 

SUPPLEMENTARY  INFORMATION:  The 
Dtipartment  will  submit  the  proposed 
information  collection  to  OMB  for 
rt'vieu.  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U,S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
entities  concerning  the  proposed 
information  collection  to:  (1)  Evaluate 


whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
information  collection;  (3)  Enhance  the 
quality,  utility,  and  clarity  of 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  fciUowing 
information: 

Title  of  the  Proposal:  Notice  of 
Funding  Availability  and  Application 
Kit  for  the  Hispanic-Serving  Institutions 
Work  Study  Program  (HSl-VVSP). 

Description  of  the  need  for  the 
information  and  proposed  use:  The 


information  is  being  collected  to  select 
grantees  in  this  statutorily-created 
competitive  grant  program.  The 
information  is  also  being  u.sed  to 
monitor  the  performance  of  grantees  to 
ensure  that  they  meet  statutory  and 
program  goals  and  requirements. 

Members  of  the  affected  public: 
Certain  Hispanic-serving  institutions  of 
higher  education:  40  applicants  and  15 
grantees. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Information  pursuant 
to  submitting  applications  will  be 
submitted  once.  Information  pursuant  to 
grantee  monitoring  requirements  will  be 
submitted  once  a  vear 

The  following  chart  details  the 
respondent  burden  on  an  annual  basis: 


Appllcatton  

Annual  Reports 
Final  Reports 
Recordkeeping 

Total 


Total  annual 
responses 


Hours  per 
response 


Total  hours 


40 

40 

1  600 

30 

6 

180 

15 

8 

120 

15 

5 

75 

1,975 

Status  of  proposed  information 
collection  OMB  approved  an  emergency 
paperwork  clearance  for  this 
information  collection  and  assigned  it 
OMB  Control  No.  2528-0182  expiration 
date  March  31.  2000. 

.\uthority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  November  10.  1999. 
Lawrence  L.  Thompson, 
Ih-putv  .\ssistanl  Secretary  for  Policy 
Drvf'iopmt'nt 

IFR  Ofx    ')')-  iOOHi  Filed  11-17-99;  8:45  ami 
BILLING  CODE  4210-62-M 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Alaska  Land  Managers  Forum 

AGENCY:  t)tfice  of  the  Secretary. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  10(a)(2)  of  the 
Federal  Advisorv  Committee  Act 
(FACA).  5  U.S  C.  App.  (19881  and  41 
CFR  101-6  1015(b).  The  Department  of 
the  Interior  hereby  gives  notice  of  a 
public  meeting  of  the  Alaska  Land 
Managers  Forum  to  be  held  on  Friday. 
D'H  ember  3,  1999.  beginning  at  9:00 


a.m.  It  will  take  place  at  the  Alaska 
Native  Heritage  Center,  8800  Heritage 
Center  Drive,  Anchorage.  Alaska.  This 
meeting  will  be  held  to  receive  and 
discuss  work  group  reports  on 
recreation  and  tourism,  and  announce 
winners  of  the  1999  awards  program. 
The  agenda  will  also  include  several 
briefing  items. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  B.  McCoy  at  (907)  271-5485  or 

Sally  Rue  at  (907)  465-4084. 

Marilyn  Heiman, 

Special  Assistant  to  the  Secretary  for  Alaska. 

Department  of  the  Interior,  Office  of  the 

Secretary. 

[FR  no.    QQ- 10093  Filed  11-17-99;  8:45  amj 

BILLING  CODE  4310-flP-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 

Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.y. 


PRT-016016 

Applicant:  George  Garden  Gircus 
International.  Inc.  Springfield,  MO. 

The  applicant  requests  a  permit  to 
export  and  re-import  a  captive  born 
Asian  elephant  (Elephas  maximus)  and 
progenv  of  the  animals  currently  held 
by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/from  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  consen'ation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 
PRT-019212 
Applicant:  Triple  S  Game  Farm.  Edmond, 

OK 

The  applicant  requests  a  permit  to 
import  one  captive-bred  male  Cabot's 
tragopan  [Tragopan  caboti]  from  Glen 
Howe.  Ontario.  Canada,  for  the  purpose 
of  propagation  for  the  enhancement  of 
the  survival  of  the  species. 
PRT-014863 
.Applicant:  Biotracking,  Moscow.  ID 

The  applicant  requests  a  permit  to 
import  129  blood  and  serum  samples  of 
captive  wood  bison  [Bison  bison 
athabascae)  from  the  Northwest 
Territories.  Canada,  for  the  purpose  of 
enhancing  the  survival  of  the  species. 
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PRT-019532 

Applicant:  ]eny  L.  Barth.  Elsa,  TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-019172 

Applicant:  Thomas  R.  Pledger.  JR.,  Jupiter, 
FL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Repuhlir  of  South  Africa. 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
.■\uthonty,  4401  \orth  Fairfax  Drive, 
Room  700,  Arlington,  \'irginia  22203 
and  mu.st  be  received  bv  the  Director 
within  30  davs  of  the  date  of  this 
publication. 

The  public  is  in\ited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  miarine 
mammals.  The  application  was 
submitted  to  satisfy-  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  iXGVS.C.  1361  ef  seq.)  and 
the  regulations  governing  marine 
mammals  {50  CFR  18). 
PRT-019474 
Applicant:  Michael  D.  Justice,  Boise.  ID. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  mantimus) 
sport-hunted  from  the  McClintock 
Channel  polar  bear  population. 
Northwest  Territories.  Canada  for 
personal  use 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application. 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N,  Fairfax 
Drive.  Room  700.  Arlington.  \'irginia 
22203,  telephone  703  '3,58-2104  or  fax 
703/358-2281  and  must  be  rtkeived 
within  30  days  of  the  date  of  publication 
of  this  notice,  .•\nyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  bv  anv 
party  who  submits  a  written  request  for 


a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  November  15.  1999. 
Kristen  Nelson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  A  u  thority. 

|FR  Doc.  99-30166  Filed  11-17-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

On  September  22,  1999,  a  notice  was 
published  in  the  Federal  Register,  Vol. 

64.  No,  183,  Page  51333.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Dr,  Darlene 
Ketten,  Woods  Hole  Oceanographic 
Institute,  Woods  Hole,  MA  for  a  permit 
(PRT-017419)  to  import  3  heads  of 
Dugong  (Dugong  dugong]  from  Australia 
for  the  purpose  of  scientific  research. 
The  Service  incorrectly  processed  the 
request  which  was  actual Iv  for  6  heads. 

Notice  is  hereby  given  that  on 
November  10,  1999.  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
a"ailable  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  .Authority.  4401  North 
Fairfax  Drive,  Rm  700.  Arlington, 
Virginia  22203,  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  November  15, 1999. 
Kristen  Nelson, 

.■\rtmg  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

!FR  Dnr    qq-301fi-  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior, 

ACTION:  Notice  of  extension  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0041). 


summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on  a 
proposal  to  extend  the  currently 
approved  collection  of  information 
discussed  below.  We  intend  to  submit 
this  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  The  Paperwork 
Reduction  Act  of  1995  (PRA)  provides 
that  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number, 

DATES:  Submit  written  comments  by 
Ianuar>-  18,  2000, 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior:  Minerals  Management  Service; 
Attention:  Rules  Processing  Team:  Mail 
Stop  4024;  381  Elden  Street;  Hemdon, 
Virginia  20170-4817,  Our  practice  is  to 
make  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hours.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identif\'ing  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Ruies  Processmg  Team, 
telephone  (703)  787-1600,  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  the  collection  of  information  at  no 
cost. 
SUPPLEMENTARY  INFORMATtON: 

Title:  30  CFR  250.  Subpart  K, 
Production  Rates  (1010-0041). 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act,  43  U.S.C,  1331  et  seq.. 
gives  the  Secretary  of  the  Interior 
(Secretary)  the  responsibility  to 
preserve,  protect,  and  develop  oil  and 
gas  resources  in  the  OCS,  consistent 
with  the  need  to  make  such  resources 
available  to  meet  the  Nation's  energy 
needs  as  rapidly  as  possible;  balance 
orderly  energy  resource  development 
with  protection  of  the  human,  marine, 
and  coastal  environments:  ensure  the 
public  a  fair  and  equitable  return  on  the 
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resources  of  the  OCS;  and  preserve  and 
maintain  free  enterprise  competition. 

Regulations  at  30  CFR  250,  subpart  K. 
implement  these  statuton,'  requirements. 
We  use  the  information  collected  to 
determine  if  produced  gas  can  be 
economicallv  put  to  beneficial  use.  to 
analvze  the  risks  of  transporting  the 
liquid  hydrocarbons  against  the  value  of 
the  resource,  and  to  account  for  volumes 
of  flared  gas  and  burned  liquid 
hvdrocarbons  The  MMS  uses  the 
information  in  its  efforts  to  conserve 
natural  resources,  prevent  waste,  and 
protect  correlative  rights  including  the 
Government's  royalty  interest. 
.Specificallv.  MNIS  uses  the  information 
to  review  records  of  burning  liquid 
hydrocarbons  and  venting  and  flaring 
actions  to  ensure  that  they  are  not 
excessive;  to  determine  maximum 
production  and  maximum  efficient 
rates;  to  compare  the  volume  of 
hvdrogen  sulfide  (H;S)  flared  and  the 
sulphur  dioxide  iSQ:)  emitted  to  the 
specified  amounts  in  approved 
contingency  plans;  to  monitor  monthly 
atmospheric  emissions  of  SO:  for  air 
quality;  to  review  applications  for 
downhole  commingling  to  ensure  that 
action  does  not  result  in  undervalued 
royalties;  and  to  ensure  that  operations 
are  effective  and  result  in  optimum 
ultimate  recovery^ 

We  will  protect  information  from 
respondents  considered  proprietary 
under  the  Freedcmi  nf  Information  Act 
(5  L' S.C.  552)  and  its  implementing 
regulations  143  CFR  part  2)  and  under 
regulations  at  30  CFR  250.118.  No  items 
of  a  sensitive  nature  are  collected. 
Respcmses  are  mandatory. 

Frequency:  The  frequency  is  on 
occasion  or  monthly. 

Estimated  \uniher  and  Description  of 
Respondents:  Approximately  130 
Federal  CX^S  oil  and  gas  lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden.- The 
currently  approved  annual  reporting 
and  recordkeeping  burden  for  this 
collection  is  13.H50  hours,  which 
averages  105  hours  per  respondent. 
Estimated  Annua)  Reporting  and 
Recordkeeping  "\nn-Hour  Cost" 
Burden  We  have  identified  no  cost 
burdens  for  this  collection. 

Comments 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
submission  for  (1MB  approval.  As  a 
result  of  your  comments  and  our 
consultations  with  a  representative 
sample  of  respondents,  we  will  make 
any  necessary  adjustments  to  the  burden 
in  our  submission  to  OMB.  In 
calculating  the  burden,  we  assumed  that 
respondents  perform  many  of  the 


requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary'  and  took  that  into 
account  in  estimating  the  burden. 

(1)  We  specifically  solicit  your 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  us  to  properly 
perform  our  functions,  and  will  it  be 
useful? 

(h)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on 
respondents,  including  through  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

(2)  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  "non-hour  cost"  burden  to 
respondents  or  recordkeepers  resulting 
from  the  collection  of  information.  We 
need  to  know  if  you  have  costs 
associated  with  the  collection  of  this 
information  for  either  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  Your  estimates 
should  consider  the  costs  to  generate. 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
incur  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information;  monitoring. 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  (i)  before  October  1,  1995; 
(ii)  to  comply  with  requirements  not 
associated  with  the  information 
collection;  (iiil  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

MMS  Information  Collection  Clearance 
Officer 

Jo  Ann  Lauterbach,  (202)  208-7744. 

Dated:  November  8.  1999. 
Elmer  P.  Danenberger, 
Chief,  Engineering  and  Operations  Division. 
|FR  Doc.  99-30078  Filed  11-17-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf.  Central  Gulf  of 
Mexico,  Oil  and  Gas  Lease  Sale  175 

agency:  Minerals  Management  Service, 

Interior 

ACTION:  Availability  of  the  proposed 

notice  of  sale. 


Gulf  of  Mexico  Outer  Continental 

Shelf  (OCS);  Notice  of  Availability  of 
the  proposed  Notice  of  Sale  for 
proposed  Oil  and  Gas  Lease  Sale  175  in 
the  Central  Gulf  of  Mexico.  This  Notice 
is  published  pursuant  to  30  CFR 
256.29(c)  as  a  matter  of  information  to 
the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS.  the  Secretary-  of  the  Interior. 
pursuant  to  section  19  of  the  OCS  Lands 
Act.  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids. 
rovalty  rates,  and  rentals. 

The  proposed  Notice  of  Sale  for  Sale 
175  and  a  ■Proposed  Sale  Notice 
Package"  containing  information 
essential  to  potential  bidders  may  be 
obtained  from  the  Public  Information 
llnit.  Gulf  of  Mexico  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard.  New  Orleans.  Louisiana 
70123-2394.  Telephone:  (504)  735- 
2519. 

The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  March  15,  2000. 

Dated:  Novembers,  1999. 
Thomas  R.  Kitsos, 

Acting  Director,  Minerals  Management 
Service. 

[FR  Doc.  99-30095  Filed  11-17-99;  8:45  am] 
BILUNG  CODE  431(MrlR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision,  Final 
Environmental  Impact  Statement, 
Comprehensive  Management  and  Use 
Plan;  Oregon,  California,  Mormon 
Pioneer  and  Pony  Express  National 
Historic  Trails 

Introduction 

The  National  Park  Service  has 
developed  a  Comprehensive 
Management  Plan  /  Final  Environmental 
Impact  Statement  for  the  Oregon, 
California,  Mormon  Pioneer  and  Pony 
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Express  National  Historic  Trails.  The 
Final  Environmental  Impact  Statement 
presents  alternatives  and  their 
environmental  consequences  for  the 
administration  and  protection  of 
resources,  visitor  use  and  interpretation, 
and  agency  cooperation  among  all  the 
partners  involved  in  this  project. 
The  purpose  of  this  Record  of 
Decision  is  to  document  the  selected 
alternative  from  those  presented  in  the 
Final  En\  ironmental  Impact  Statement. 
The  Record  of  Decision  highlights 
information  contained  in  the  Final 
Environmental  Impact  Statement. 

Background 

In  1978  Congress  authorized  the 
Oregon  and  Mormon  Pioneer  National 
Historic  Trails  to  commemorate  these 
significant  routes  of  travel  and  to 
promote  their  preservation. 
interpretation,  public  use,  and 
appreciation.  In  1992  it  authorized  the 
riaiifornia  and  Pony  Express  National 
Historic  Trails.  The  National  Trails 
System  Act  required  that 
comprehensive  management  and  use 
plans  be  prepared.  Plans  for  the  Oregon 
and  Mormon  Pioneer  werp  approved  in 
1981.  but  need  to  be  updated  to  provide 
additional  guidance  on  high-potential 
sites  and  segments,  resource  protection 
techniques,  site  certification,  visitor  use, 
interpretation,  and  cooperative 
management. 

The  Final  Environmental  Impact 
Statement  is  programmatic  in  that  the 
proposal  does  not  call  for  anv 
undertaking  or  action  that  would  result 
in  ground  disturbances.  Anv  future 
development  would  require  additional 
environmental  compliance  to  be  carried 
out  as  required  by  state  and  local 
regulations  and  the  provisions  of  the 
National  Environmental  Policv  Act 
(N'EPAJ  and  section  106  of  the  National 
Historic  Preservation  .Act. 

Selected  .Mternative 

The  National  Park  Service  selected 
alternative  2.  the  proposed  action  as 
described  in  the  Final  Environmental 
Impact  Statement  for  implementation. 

Alternative  2  (enhanced  conditions 
and  a  historic  trails  partnership)  focuses 
on  enhancing  resource  preservation  and 
visitor  use.  To  do  so.  it  would  be 
necessary  to  achieve  the  highest 
possible  degree  of  cooperation  among 
the  partners,  increase  awareness  of  the 
need  to  work  together,  and 
communicate  what  is  being  plaimed  and 
what  is  actually  being  done.  The 
alternative  calls  for  an  improved  visitor 
experience  through  integrated 
development  and  programming  and  a 
comprehensive  strategy  for  resource 
protection,  including  an  ambitious 


program  to  inventory  and  monitor 
resources  that  would  bring  together,  in 
one  location,  information  that  is 
currently  dispersed. 

Some  components  of  this  plan  signal 
new  approaches  to  the  management  of 
historic  trails.  A  geographic  information 
system  (GIS)  has  been  used  to  map  most 
of  the  routes  and  the  locations  of  the 
high-potential  sites  and  segments 
associated  with  the  four  trails.  These 
data,  in  conjunction  with  the 
computerized  data  set  of  the  trail 
resources  generated  during  the  planning 
process  would  become  the  starting  point 
for  a  systematic  and  coordinated  effort 
to  use  the  Salt  Lake  City  office  as  the 
central  repository  for  all  trail-related 
resource  information. 

Other  .\lternative  Considered 

An  additional  alternative  has  been 
considered  in  addition  to  the  proposed 
action.  Alternative  1  is  a  continuation  of 
current  management  practices.  It  reflects 
the  wide  variability  in  the 
administration  and  management, 
resource  protection  strategies,  and 
interpretation,  visitor  experience,  and 
use  that  exist  today.  The  alternative 
notes  how  resource  protection,  trail 
marking,  and  interpretation  are  ongoing 
processes  and  how  increasing  levels  of 
cooperation  and  coordination  are 
becoming  more  conunon  among  the 
various  trail  partners.  However, 
coordination  among  the  different  trail- 
managing  agencies,  or  even  within  the 
same  agency  is  inconsistent. 
Furthermore,  the  various  existing  plans 
that  these  agencies  have  developed 
seldom  address  trail  resources  and 
measures  for  their  protection  and 
appropriate  public  use. 

Basis  for  Decision 

Alternative  2  is  selected  because  it 
most  fully  satisfies  the  dual  purposes  of  • 
the  National  Trails  System  Act — to 
"provide  for  the  outdoor  recreation 
needs  of  an  expanding  population,"  and 
"to  promote  the  preservation  of.  public 
access  to.  travel  within,  and  enjoyment 
and  appreciation  of  the  open-air, 
outdoor  areas  and  historic  resources  of 
the  nation."  The  proposal  focuses  on 
attaining  increased  efficiencv,  closer 
communication,  and  more  strategic 
resource  protection.  It  fosters 
interagency  cooperation  that  would 
result  in  greater  resource  protection  and 
make  for  a  much  more  efficient  cost- 
conscious  administration. 

Environmentally  Preferable  Alternative 

The  environmentally  preferable 
alternative  is  alternative  2.  This 
alternative  best  protects  and  preserves 
historic,  cultural  and  natural  resource. 


The  assessment  of  resource 
vulnerability,  the  resource  monitoring 
program  and  the  increased  coordination 
among  the  trail  partners  will  minimize 
any  impacts  from  the  increased 
visitation  that  might  result  from  this 
alternative.  Enhanced  trail  education 
programs  and  the  resulting  increase  in 
public  awareness  will  make  visitors 
more  sensitive  to  the  significance  and 
fragile  nature  of  trail  resources,  in 
particular  cultural  landscapes.  This  in 
turn  might  have  beneficial  impacts  on 
cultural  landscapes,  as  visitors  would  be 
more  likely  to  appreciate  and  respect 
resources. 

Measures  To  Minimi/i'  Fnvironmental 
Harm 

The  selected  alternative  establishes 
•conceptual-level  guidelines  for 
administering  resource  protection  and 
visitor  experience.  Potential  impacts  of 
implementation  have  been  discussed  for 
this  level  of  analysis  and  all  practicable 
means  to  avoid  or  minimize 
environmental  harm  have  been 
identified.  The  Final  Environmental 
Impact  Statement  is  a  programmatic 
document  that  will  require  additional 
planning  and  compliance  if  specific 
actions  were  to  be  implemented  and 
would  cause  any  ground  disturbance.  At 
that  time,  NPS  will  consult  with  the 
partner  agencies  and  the  public  and  will 
document  compliance  with  all  relevant 
federal,  state,  and  local  laws,  regulations 
and  policies.  Through  this  process,  all 
site-specific  impacts  will  be  identified 
and  all  practicable  means  to  avoid  or    ~ 
minimize  environmental  harm  will  be 
adopted. 

Public  and  Interagency  Involvement 

Public  involvement  was  extensive, 
including  newsletters,  public  reviews, 
and  public  meetings.  The  Draft 
Environmental  Impact  Statement  was 
available  for  a  60-day  public  review 
from  August  21  to  October  19,  1998. 
Close  to  1 ,000  copies  were  distributed 
for  review.  Public  meetings  were  held  in 
later  September  and  early  October  at 
nine  locations  throughout  the  west  and 
were  attended  by  approximately  180 
people.  Written  comments  were 
received  from  32  federal,  state,  and  local 
agencies.  The  Final  Environmental 
Impact  Statement  has  been  revised  in 
response  to  substantive  comments  on 
the  draft  document.  In  accordance  with 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  NEPA.  all 
w  ritten  responses  from  public  agencies 
are  reprinted  as  part  of  the  Final 
Environmental  Impact  Statement. 
Substantive  comments  from  individuals 
were  summarized  and  included  in  table 
format. 
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Conclusion 

Considering  each  alternative  and  its 
environmental  impacts,  the  public 
rf'sponst',  the  purpose  of  the  trails,  and 
the  .idministrative  objectives,  the 
Nationdi  Park  .Service  concludes  that 
alternative  2  is  the  best  course  of  action 
for  preserving  trail  resources  and  for 
their  interpretation  and  public 
enjoyment. 

.\ddress 

Cjipies  i)f  the  Record  of  Decision  can 
be  obtained  trnm  the  following  address: 
Superintendent.  Long  Distance  Trails 
Office.  324  S.  State  SUeet,  Suite  250,  PO 
Box  45155.  Salt  Lake  City,  UT  84145- 
t)lS5.  Telephone  (801)  539-4095. 

Kf(  Dmmended: 

DitfH:  November  10.  1999. 
iBre  L.  Krakow. 
Superintendent.  Long  Distance  Trails  Office. 

Approved:  NovHmber  10.  1999. 
Vlic;hael  D.  Synder. 
Director.  Intermoiintain  Region. 
'FR  Dor  qq-3()l  1^  Fil-d  11-17-99;  8:45  am) 

BILLING  CODE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 

Final  Environmental  Impact  Statement 
for  General  Management  Plan, 
Redwood  National  and  State  Parks, 
Humboldt  and  Del  Norte  Counties, 
California;  Notice  of  Availability 

Siimiruir,-  Pursuant  to  section 
l()2ii)((  I  i)f  the  National  Environmental 
i'uliiA  .\i  t  .)f  UKi't   Pub  L.  81-190  as 
amended),  the  Natmnai  Park  Service, 
Department  of  the  Interior,  has  prepared 
a  final  Environmental  Impact  Statement 
IFEIS)  assessing  the  potential  impacts  of 
adopting  a  Cloneral  Management  Plan 
(GMP)  for  Redwood  National  and  State 
Parks.  These  parks  comprise  a  105,516- 
arre  cooperative  federal-state  parklands 
area  that  preser\'es  some  of  the  last 
remaining  stands  of  the  world's  tallest 
trees  along  .^5  miles  of  scenic 
northwestern  C]alifornia  coastline.  The 
document  identifies  and  evaluates  the 
potential  environmental  consequences 
of  a  Proposed  Action  and  three 
.Mternatives;  appropriate  mitigation 
measures  are  also  identified  and 
evaluated.  Once  approved,  the  GMP  will 
guide  resource  management  and 
preservation,  watershed  protection, 
restoration,  and  other  stewardship 
activities  (as  well  interpretation,  site 
planning  and  other  operations)  for  the 
next  10-15  vears. 

This  FEIS/CMP  document  also 
incorporates  all  the  elements  of  an 


Environmental  Impact  Report/General 
Plan,  which  were  prepared  concurrently 
by  the  State  of  California's  Department 
of  Parks  and  Recreation.  Although  this 
comprehensive  document  results  and 
benefits  from  a  cooperative  effort,  each 
agency  has  slightly  different 
requirements  for  completing  the 
conservation  planning  and 
environmental  impact  analysis  process. 

Proposal  and  Alternatives 

This  document  presents  and  analyzes 
four  alternatives  for  joint  management 
of  the  commingled  Redwood  National 
and  State  Parks.  The  concept  under 
Alternative  1  (the  proposed  action) 
would  be  to  emphasize  the  protection  of 
the  parks'  resources  and  values 
(including  proactive  restoration  where 
sensitive  resources  are  at  risk).  A  variety 
of  opportunities  for  visitors  to  be 
inspired  by  cultural  and  natural  values 
would  be  ensured.  Under  Alternative  2 
(no  action),  existing  management 
policies  and  resources  protection, 
preservation,  and  restoration  programs 
would  be  continued;  some  trail 
development  and  new  campgrounds  as 
described  in  previously  approved  plans 
for  the  area  would  also  occur.  Under 
Alternative  3  the  agencies  would 
emphasize  resource  restoration, 
protection,  and  preservation;  the 
opportunities  for  public  use  and 
enjoyment  of  parklands  would  be 
limited  to  experiences  consistent  with  a 
high  degree  of  resource  stewardship. 
Under  Alternative  4  priority  would  be 
placed  on  providing  a  wide  spectrum  of 
appropriate  visitor  experiences, 
consistent  with  overarching  stewardship 
obligations  to  protect  parklands 
resources  and  values. 

The  degree  of  foreseeable  impact 
varies  according  to  each  Alternative, 
and  includes:  major  beneficial  effects 
from  watershed  and  estuary  restoration; 
some  short-term  adverse  effects  from 
proposed  facility  development  and 
visitor  use  activities;  and  substantial 
economic  benefits  from  park  visitation. 
operations,  and  construction  in  the 
Humboldt-Del  Norte  area.  Both  the  Draft 
and  Final  documents  evaluate  the  same 
Proposed  Action  and  Alternatives.  The 
environmental  consequences  of  the 
Alternatives  are  fully  documented  in  the 
FEIS.  No  significant  adverse  impacts  are 
foreseen  from  the  three  action 
Alternatives,  because  each  includes 
provisions  to  avoid  or  mitigate 
potentially  significant  impacts. 
However,  the  No-Action  Alternative 
could  result  in  significant  long-term 
impacts  to  natural  and  cultural 
resources  due  to  management  and 
protection  activities  insufficient  to  keep 
pace  with  conditions  and  trends 


foreseen.  Estimated  costs  to  implement 
the  Alternatives  are  presented  and 
compared  in  the  appendices. 

Public  Review 

Public  collaboration  with  various 
local  and  regional  organizations  and 
individuals  was  formally  initiated  with 
a  Notice  of  intent  published  in  the 
Federal  Register  on  May  24.  1998. 
Public  scoping  meetings  were  held  in 
Brookings.  Oregon  and  Eureka.  Orick, 
Klamath,  and  Crescent  Citv.  California 
during  lune,  1996.  During  this  period  a 
number  of  focus  group  meetings  and 
workshops  were  held.  Consultations 
were  undertaken  with  the  U.S.  Fish  and 
Wildlife  Service.  National  Marine 
Fisheries  Service,  and  the  California 
State  Historic  Preservation  Office.  The 
Yurok  Tribal  Heritage  Preservatitm 
Officer  participated  as  an  active 
consultant  in  the  overall  conser\'ation 
planning  and  en\ironmental  analysis 
process  (following  a  one-day  scoping 
workshop  undertaken  with  eight 
American  Indian  Tribes.  Rancherias. 
and  Nations).  The  Draft  EIS/GMP  was 
formally  released  luly  9.  1998  for  a  RO 
dav  public  review  (which  was  extended 
for  30  days  through  November  8.  1998). 
During  the  draft  review  period,  four 
public  meetings  and  numerous 
workshops  and  informal  meetings  were 
conducted  in  local  communities. 
Approximately  600  written  comments 
and  preprinted  signed  forms  were 
received. 

SUPPLEMENTARY  INFORMATION:  For  more 
information  or  to  obtain  a  copy  of  the 
document,  contact  the  Superintendents. 
Redwood  National  and  State  Parks.  1111 
Second  Street,  Crescent  City,  CA  95531: 
or  telephone  1-800-423-6101  or  voice/ 
TDD  707-464-6101;  or  via  e-mail  at 
redw__superintendent@nps.gov.  The 
document  will  also  be  available  at  area 
libraries,  the  no-action  period  for  the 
FEIS/GMP  will  extend  for  thirtv  (30) 
davs  after  the  Environmental  Protection 
Agencvs  notification  of  the  filing  of  the 
document  is  published  in  the  Federal 
Register.  Subsequently,  the  National 
Park  Service  will  prepare  a  Record  of 
Decision,  which  will  also  be  duly 
noticed  in  the  Federal  Register,  the 
official  responsible  for  the  NPS  decision 
is  the  Regional  Director.  Pacific  West 
Region:  the  responsibility  for  the  State 
decision  is  vested  with  the  California 
State  Park  and  Recreation  Commission 
in  concert  with  the  Depart  of  Parks  and 
Recreation.  The  officials  responsible  for 
implementation  are  the 
Superintendents.  Redwood  National 
and  State  Parks. 
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Dated:  November  9,  1999. 
lohn  J.  Reynolds. 

Regional  Director.  Pacific  West  Region. 
(FR  Doc.  99-30112  Filed  11-17-99:  8:45  am) 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Designation  of  Potential 
Wilderness  as  Wilderness,  Point  Reyes 
National  Seashore 

agency:  National  Park  Service,  Interior 
ACTION:  Notice. 

Public  Law  94-567,  approved  October 
20,  1976,  designated  25,370  acres  in 
Point  Rpves  National  Seashore  as 
Wilderness,  and  further  identified  8,003 
acres  as  potential  wilderness  additions 
in  maps  entitled  "Wilderness  Plan, 
Point  Reyes  National  Seashore", 
numbered  612-90,00i)-B  and  dated 
September  1976.  These  maps  showing 
the  wilderness  area  and  potential 
wilderness  additions  are  on  fde  at  the 
headquarters  of  Point  Reyes  National 
Seashore.  Point  Reyes  Station, 
California.  94956. 

Section  3  of  Public  Law  94-567 
provided  a  process  whereby  potential 
wilderness  additions  within  the  Point 
Reyes  .National  Seashore  would  convert 
to  designated  wilderness  upon 
publication  in  the  Federal  Register  of  a 
notice  that  all  uses  of  the  land, 
prohibited  by  the  Wilderness  Act  (Pub. 
L.  88-577),  have  ceased. 

The  National  Park  Service  has 
determined  that  all  Wilderness  Act 
prohibited  activities  on  the  following 
described  designated  potential 
wilderness  additions  have  ceased.  The 
lands  are  located  in  the  Muddv  Hollow, 
Abbotts  Lagoon,  and  Limantour  Area 
and  are  described  on  map  612-60.  189. 
Such  lands  are  entirely  in  Federal 
ownership.  Because  such  lands  now 
fully  comply  with  congressional 
direction  in  Section  3  of  Public  Law  94- 
567.  this  notice  herebv  effects  the 
change  in  status  of  the  lands  in  these 
areas  to  designated  wilderness,  totaling 
1.752  acres,  more  or  less.  The  map 
showing  this  change  is  on  file  at  the 
headquarters  of  Point  Reves  National 
Seashore.  Point  Reves  Station. 
California.  94956. 

This  notice  hereby  changes  the  total 
wilderness  acreage  within  Point  Reves 
National  Seashore  to  27.122  acres,  the 
potential  wilderness  additions 
remaining  consist  of  6,251  more  or  less. 
The  remaining  potential  wilderness 
areas  will  remain  as  such  until  all  uses 
conflicting  with  the  provisions  of  the 
Wilderness  .^ct  have  ceased. 


Note  that  Congress  in  Public  Law  99- 
68,  approved  on  July.  1985,  designated 
that  the  wilderness  area  of  Point  Reyes 
National  Seashore,  to  be  known  as  the 
"Phillip  Burton  Wilderness." 

Dated:  October  29,  1999. 
Robert  Stanton, 
Director.  Xational  Park  Service. 
'FR  Dor  qq_2q779  Filed  11-17-99:  8:45  am] 

BILLING  CODE  431(>-7(M> 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

November  9,  1999. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  for 
BLS,  ETA,  PWBA,  and  OASAM  contact 
Karin  Kurz  ({202}  219-5096  e.xt.  159  or 
by  E-mail  to  Kurz-Karin@dol.  gov).  To 
obtain  documentation  for  ESA,  MSHA. 
OHSA,  and  VTITS  contact  Darrin  King 
({202}  219-5096  ext.  151  or  by  E-Mail 
to  King-Darrin@dol.  gov). 

Comments  should  be  sent  to  Office  of 
Information  and  Regulators  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA.  ETA.  MSHA.  OSHA,  PWBA,  or 
\'ETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  ({202}  395-7316),  within  30  days 
from  the  datp  of  thi';  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utilitv; 

•  Evaluate  the  accuracv  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Shipyard  Certification  Records 
(29  CFR  1915.113(b)(1)  and 
1915.172(d)). 

OMB  Number:  1281-0220. 

Frequency:  On  occasion;  Quarterly; 
Annually. 

Affected  Public:  Business  or  other  for- 
profit:  not-for-profit  institutions:  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  900. 

Estimated  Time  Per  Respondent:  3  to 
20  minutes. 

Total  Burden  Hours:  4461. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Standard  for 
shackles  and  hooks  (29  CFT? 
1915.113(b)(1))  requires  that  all  hooks 
for  which  no  applicable  manufacturer's 
recommendations  are  available  shall  be 
tested  to  twice  their  intended  safe  work 
load  before  they  are  initially  put  into 
use.  and  that  the  employer  shall 
maintain  a  certification  record.  The 
standard  for  portable  air  receivers  (29 
CFR  1915.172(d))  requires  that  portable, 
unfired  pressure  vessels,  not  built  to  the 
code  requirements  of  1915.172(a}.  shall 
be  examined  quarterly  by  a  competent 
person  and  that  they  be  subjected  vearly 
to  a  hydrostatic  pressure  test  of  one  and 
one-half  times  the  working  pressure  of 
the  vessels.  A  certification  record  of 
these  examinations  and  tests  shall  be 
maintained. 

The  information  collection 
requirements  contained  in  29  CFR 
1915.113(b)(1)  and  29  CFR  1915.172(d) 
(shipyard  certification  records)  ensures 
that  employees  properly  inform 
employees  about  the  condition  of 
shackles  and  hooks,  and  portable  air 
receivers  and  other  unfired  pressure 
vessels,  in  shipyards.  The  information 
collection  requirements  also  verify  that 
employers  are  in  compliance  with  the 
standard.  OSHA  compliance  officers 
may  require  employers  to  disclose  the 
required  certification  records  at  the  time 
of  an  inspection. 
Ira  L.  Mills, 

Departmental  Clearance  Officer. 
[FR  Doc.  99-30120  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Appointments  to  the  Federal 
Committee  on  Registered 
Apprenticeship 

agency:  Emplovmpnt  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  appointment  of 

members. 

The  Emplovment  anci  Training 
Administration  her^bv  announces  the 
appointments  of  24  members  to  fill 
vacancies  on  the  Federal  Committee  on 
Registered  .\pprenticeship  (FCRA).  an 
advisory  board  to  the  Secretary.  The 
FCRA  which  is  authorized  by  Section  2 
of  the  National  Apprenticeship  Act  (29 
U.S.C.  50)  compiles  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  15  U.S.C.  App.).  The 
committee  will  be  an  effective 
instrument  for  providing  assistance, 
advice,  and  counsel  to  the  Secretary  of 
Labor  and  the  Assistant  Secretary  for  the 
Emplovment  and  Training 
.administration  in  the  development  and 
implementation  of  administration 
policies  and  programs  regarding 
apprenticeship. 

Members  are  appointed  for  one  year 
or  two  year  terms.  Eight  members 
represent  labor,  eight  members 
represent  employers,  and  eight  members 
represent  the  public.  The  National 
Association  of  State  and  Territorial 
.Apprenticeship  Directors  and  the 
.National  Association  of  Governmental 
Labor  Officials  will  hav^>  representation 
within  the  public  group  of  the 
Committee.  The  Secretary  shall  appoint 
one  of  the  public:  members  as 
Chairperson  of  the  Advisor\'  Committee. 
A  representative  of  the  L  S  Department 
of  Education  and  a  representative  of  the 
Department  of  Commerce  will  be 
invited  to  serve  as  non-voting  "ex- 
officio"  members  of  the  Committee.  The 
Assistant  Secretary  of  Labor  for 
Employment  and  training  shall  be  a 
member  ex-offinn  The  Designated 
Federal  Official  for  th^-  FCR.\  is  Mr. 
Anthony  Swoope,  Administrator  of  the 
Office  of  Apprenticeship.  Training, 
Employer  and  Labor  Services. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

.AnthoiU'  Swoope.  Telephi.ine:  (202) 
219-5921  (X-1U2)  (this  is  not  a  toll-free 
number)   FAX:  (202)  219-5011. 

SUPPLEMENTARY  INFORMATION: 

The  following  is  a  list  of  the 
Committee  members  by  group: 


Represent  Employers 

Mr.  Robert  W.  Baird,  National  Director 
of  Apprenticeship  and  Training, 
Independent  Electrical  Contractors, 
Inc..  2010-A  Eisenhower  Avenue, 
Alexandria,  Virginia  22314 

Mr.  Noel  C.  Borck,  Executive  Vice 
President,  National  Erectors 
Association,  Suite  202,  1501  Lee 
Highway,  Arlington,  Virginia  22209- 
1109 

Mr.  Louis  J.  Coletti,  Chairman  and  Chief 
Executive  Officer,  Building  Trades 
Employers  Association,  12th  Floor,  44 
W.  28th  Street,  New  York,  New  York 
10001 

Mr.  Thomas  M.  Downs,  Executive  Vice 
President,  CEO,  National  Association 
of  Home  Builders,  Suite  600,  1090 
Vermont  Avenue,  NW,  Washington, 
DC  20005 

Ms.  Rebecca  L.  Glass,  Executive 
Director,  Bamett  Child  Care  Program. 
Inc.,  1524  Tenth  Avenue,  Huntington. 
West  Virginia  25701 

Ms.  Barbara  A.  Green,  Ph.D.,  Executive 
Director,  Greater  New  York  Hospital 
Foundation,  Inc..  555  West  57th 
Street,  New  York,  New  York  10019 

Mr.  Henry  G.  Schultz,  Vice  President. 
Auto  Alliance  International.  Inc.. 
Mazda  Motor  Manufacturing.  1  Mazda 
Drive,  Flat  Rock,  Michigan  48134- 
9498 

Mr.  James  D.  Van  Erden.  Director, 
Workforce  Development.  Goodwill 
Industries  International,  Inc..  9200 
Rockville  Pike,  Bethesda,  Maryland 
20814 

Represent  Labor 

Mr.  Paul  A.  Anderson,  Director  of 
Apprenticeship,  Benefits  and 
Employment,  Communications 
Workers  of  America,  501  Third  Street, 
NW,  Washington.  DC  20001-2797 

Mr.  Mark  H.  Ayers,  Director, 
Construction  &  Maintenance, 
International  Brotherhood  of 
Electrical  Workers,  1125  15th  St.,  NW, 
Washington,  DC  20005 

Mr.  George  H.  Bliss,  III.  Director  of 
Training,  United  Association  of 
Journeymen  and  Apprentices  of  the 
Plumbing  and  Pipe  Fitting  Industry  of 
the  U.S.  and  Canada,  901 
Massachusetts  Avenue,  NW, 
Washington,  DC  20001 

Mr.  Douglas  L.  Hart,  President  of 
Service  Emplovees.  International 
Union  Local  1,'Suite  200,  940  West 
Adams  Street,  Chicago,  Illinois  60607 

Ms.  Phyllis  Isreal,  Director. 
Apprenticeship  &  Training,  Safety  & 
Health,  Building  and  Construction 
Trades  Department:  AFL-CIO,  4th 
Floor,  1155  Fifteenth  Streets,  NW, 
Washington.  DC  20005-2707 


Mr.  Richard  Karas,  Director,  Skilled 
Trades  Department.  United  Auto 
Workers  International  Union.  8000  E. 
Jefferson  .\venue.  Detroit.  Michigan 
48214 

Mr.  Dudley  Light,  Executive  Director, 
UBC  Apprenticeship  and  Training 
Fund  of  North  America.  P.O.  Box 
95818.  Las  Vegas.  Nevada  89193 

Mr.  Raymond  |.  Robertson,  General  Vice 
President.  International  Association  of 
Bridge  Structural  and  Ornamental 
Iron  Workers.  Suite  400.  1750  New 
York  Avenue,  NW,  Washington,  DC 
20006 

Represent  Public 

Mr,  Mike  Andrews.  Executive  Director, 
Alaska  Human  Resources  Investment 
Council.  Suite  1830,  550  West  7th 
Avenue.  Anchorage.  Alaska  99501 
Ms.  Linda  Lyons  Butler.  President, 
Board  of  Directors.  Tradeswomen  of 
Purpose/Women  in  Non-Traditional 
Work.  Inc..  2300  Aher  Street. 
Philadelphia.  Pennsylvania  19146 
Mr.  Thomas  H.  Hartnett.  Mever,  Suozzi. 
English  and  Klein,  PC.  Suite  1810.  1 
Commerce  Plaza,  Albany,  New  York 
12260 
Mr.  Timothy  F.  Johnson.  Director, 
Greater  Toledo  Urban  League.  Youth 
Build  Program.  131-1 7th  Street, 
Toledo.  Ohio  43624 
Mr.  Arthur  B.  Shanks,  Program 

Manager.  Cvpress  Mandela/Women  In 
Skilled  Trades.  Pre-Apprentice 
Training  Center.  2229  Poplar  Street, 
Oakland.  California  94607 
Mr.  Stephen  Simms,  Director, 
Apprenticeship  and  Training 
Division,  Bureau  of  Labor  and 
Industrv.  Room  32.  800  N.E.  Oregon 
Street.  Portland.  Oregon  97232 
Mr.  David  Wehner.  Deputy 

Commissioner,  New  York  State 
Department  of  Labor.  State  Office 
Campus.  Bldg.  12.  Room  588.  Albany, 
New  York  12240 
Ms.  Marv  M.  Wiberg.  Vocational  Equitv' 
Administrator.  State  of  Iowa. 
Department  of  Education.  Grimes 
State  Office  Bldg..  Des  Moines,  Iowa 
50319-0146 

Nominees  were  selected  from 
employer  or  national  employer 
associations;  employees  or  national 
emplovees  associations;  religious,  social 
welfare,  academic,  charitable 
organizations,  community  based 
organizations;  national  women's 
organizations,  state  or  local  government. 

Signed  at  Washington.  DC,  this  12th  day  of 
Novf-mher  \^9'^. 
Raymond  L.  Bramucci. 
Assistant  Secretary  of  Labor  for  Emphympnt 
and  Training. 
[PR  Doc.  99-30119  Filed  11-17-99:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health:  Notice  of  Open 
Meeting 

AGENCY:  Occupational  Safety  and  Health 

Administration  fOSHA).  Labor. 
SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Committee  on 
Construction  Safety  and  Health 
(ACCSH)  uill  meet  Dec:.  9-10,  1999,  at 
the  Frances  Perkins  Department  of 
Labor  Building.  200  Constitution 
AvenuerNW.  Washington.  DC.  This 
meeting  is  npen  tn  thp  public, 
TIMES,  DATES,  ROOMS:  ACCSH  will  meet 
at  8:45  a.m.  to  4  p.m.,  Thursdav,  Dec.  9, 
and  at  9  a.m.  to  Noon.  Friday.  Dec,  10, 
m  room  N-3437  A.  B.  &  C.  ACCSH  work 
groups  will  meet  December  6-8  and,  if 
nec:essary.  after  Noon  nn  Dec.  10. 
SUPPLEMENTARY  INFORMATION:  For 
further  information  contact  Theresa 
Berry,  Office  of  Public  Affairs,  Room  N- 
3647.  telephone  (202)  693-1999  at  the 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue.  N\V,  Washington.  DC  20210. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  at  the 
OSHA  Docket  Office.  Room  N-2625, 
telephone  202-693-2350.  All  ACCSH 
meetings  and  those  of  its  work  groups 
are  open  to  the  public.  Individuals 
needing  special  accommodation  should 
f.ontact  Theresa  Berry  no  later  than  Dec. 
1 ,  1999,  at  the  above  address. 

ACCSH  was  established  under  section 
107(e)(lj  of  the  Contract  Work  Hours 
and  Safety  Standards  Act  (40  U.S.C. 
333)  and  section  7(b)  of  the 
Occupational  Safetv  and  Health  Act  of 
1970  (29  U.S.C.  656). 

The  agenda  items  include: 

•  Remarks  by  the  Assistant  Secretary  for 

the  Occupational  Safety  and  Health 
Administration.  Charles  N,  (effress. 

•  ACCSH  Work  Group  Reports 

•  Reports  from  the  Directorate  of 

Construction: 

•  Policy  updates 

•  Special  presentations  including: 

•  Silica  Update. 

•  Highway  Work  Zone  Safety 

•  Hexavalent  Chromium 

•  Advance  Notice  of  Proposed  Rule 
Making — A  review  of  the  Process 
Safety  Management  Standard  for 
General  Indiistn- 

The  following  ACCiSH  Work  Groups 
are  scheduled  to  meet  in  the  Frances 
Perkins  Building: 

Diversified  Construction  Workforce 
Initiatives— 1-5  p.m.,  Monday.  Dec.  6, 
m  room  C-5515  Conference  Room  C. 


OSHA  Form  170—8:30  a.m.  to  12:30 
p.m..  Tuesday.  Dec.  7,  in  room  C-5320, 
Conference  Room  6. 

Musculoskeletal  Disorders — 1-4  p.m., 
Tuesday,  Dec.  7,  in  room  C-5320. 
Conference  Room  6. 

Data  Collection — 8:30  a.m.  to  12:30 
p.m.,  Wednesday.  Dec.  8,  in  room  C- 
5515  Conference  Room  2. 

Fall  Protection — 1-5  p.m., 
Wednesday,  Dec.  8,  in  room  C-5515 
Conference  Room  2. 

Safety  and  Health  Program 
Standard— 9:00  a.m.  to  Noon, 
Wednesday,  Dec.  8  in  room  C-5320 
Conference  Room  6. 

Subpart  N — Cranes — 1-5  p.m., 
Wednesday,  Dec.  8,  in  room  C-5320 
Conference  Rm.  6. 

For  updated  work  group  meeting 
information  please  check  the  ACCSH 
Web  Page  at  http://www.osha-slc.gov/ 
doc/accsh/wkgrpmeeting.html  OT 
contact  Jim  Boom  in  OSHA's  Directorate 
of  Construction  at  (202)  693-2020. 

Interested  persons  may  submit  written 
data,  views  or  comments,  preferably 
with  20  copies,  to  Theresa  Berr\',  at  the 
address  above.  Submissions  received 
prior  to  the  meeting  will  be  provided  to 
ACCSH  and  will  be  included  in  the 
record  of  the  meeting. 

Interested  persons  may  also  request  to 
make  an  oral  presentation  by  notif\'ing 
Theresa  Berry  before  the  meeting,  the 
request  must  state  the  amount  of  time 
desired,  the  interest  that  the  person 
represents,  and  a  brief  outline  of  the 
presentation,  ACCSH  may  grant 
requests,  as  time  permits,  at  the 
discretion  of  the  Chair  of  ACCSH. 

Signed  at  Washington,  DC  this  15th  day  of 
November,  1999, 

Charles  N.  JefFress, 

Assistant  Secretary-  of  Labor. 

(PR  Doc.  99-30175  Filed  11-17-99;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  99-144] 

NASA  Advisory  Council  (NAC),  Aero- 
space Technology  Advisory 
Committee  (ASTAC);  Airframe  Systems 
Subcommittee:  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting, 

SUMMARY:  In  accordance  with  the 
Federal  .Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Aero-Space 


Technology  Advisory  Committee. 
Airframe  Systems  Subcommittee 

meeting. 

DATES:  Tuesday,  December  7. 1999,  8:30 
a.m.  to  5  p.m.  and  Wednesday, 
December  8,  1999,  8:30  a.m.  to  5  p.m., 
and  Thursday,  December  9,  1999,  8:30 
am  to  12  30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Langley  Research 
Center,  Building  1219,  Room  225. 
Hampton,  VA  23681-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Darrel  Tenney,  National  Aeronautics 
and  Space  Administration,  Langley 
Research  Center,  Hampton.  VA  23681. 
757/864-6033 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  Public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  Inherently  Reliable  Systems. 

•  Super  Lightweight  Multi-Functional 
Systems  Technology. 

•  Revolutionary  Advanced  Concepts 
Research  and  System  Studies. 

•  Aerospace  Systems  Concept  to  Test. 

•  Advances  through  Cooperative 
Efforts. 

•  Noise  Reduction. 

•  General  Aviation/Small  Aircraft 
Transportation  System. 

•  Hyper-X. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  November  10.  1999. 
Matthew  M,  Crouch 

Advison,-  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Dor.  99-,30107  Filed  11-17-99:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  9&~145: 

NASA  Advisory  Council:  Meeting 

AGENCY;  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisor}'  Committee  Act,  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
armounces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Tuesday.  December  14,  8:00  a.m. 
to  5:00  p.m.;  and  Wednesday,  December 
15.  9:00  a.m.  to  2:00  p.m. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  9H40,  300 
E  Street,  SW,  Washington,  DC  20546. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Dakon.  Code  Z,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546.  202/358-0732. 
SUPPLEMENTARY  INFORMATION:  The 
nifftini!  will  be  open  to  tlie  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Remarks  on  Performance  Metrics 
— \.\SA  Performance  Plan  Evaluation 
—International  Space  Station 

Probabilitv  Risk.  Analysis  Update 
—Mars  Climate  Orbiter  Update 
—Aeronautics  Revitalization 
— Integrated  Space  Transporation  Plan 
—Committee/TaskForce/Working  Group 

Reports 
— Discussion  of  Findings  and 
Recimimendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
partit:ipants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

I  Idled:  November  10.  1999. 
.Matthew  M.  Crouch, 

Advisory  Committee  Management  Officer. 
\'ational  Aeronautics  and  Space 
Administration. 
|FR  Doc.  99-30108  Filed  11-17-99:  8:45  am] 

BILLING  CODE  7510-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-344] 

PaclfiCorp  (Trojan  Nuclear  Plant); 
Order  Approving  Application 
Regarding  Proposed  Merger 

I 

Portland  General  Electric  is 
authorized  to  act  as  agent  for  the  joint 
owners  of  the  Trojan  Nuclear  Plant  and 
has  exclusive  responsibility  and  control 
over  the  phvsK  ai  construction, 
operation,  maintenance,  and 
de(  ommissioning  of  the  facility  as 
reflected  in  Fac;ility  Operating  License 
No  NPF-1   PacifiCorp.  one  of  the  joint 
owners,  holds  a  2.5  percent  interest  in 
Trojan.  The  other  two  owners  of  Trojan 
are  Portland  General  Electric  with  a  67.5 
percent  interest  and  the  Eugene  Water 
and  Electru.  Board  with  a  30  percent 
interest.  The  Nuclear  Regulatory 
Commission  issued  Facility  Operating 
License  No  NPF-1  on  November  21, 
m75  The  fa(  ility  is  located  on  the  west 
hank  of  the  Columbia  River  in  Columbia 
Countv.  Oregon,  and  is  permanently 
shutdown  and  being  decommissioned. 

II 

Bv  an  application  dated  May  24.  1999, 
PacifiCorp  requested  approval  of  an 


indirect  transfer  of  the  license  for  the 
Trojan  Nuclear  Plant,  to  the  extent  held 
by  PacifiCorp,  in  connection  with  a 
proposed  change  in  ownership  of 
PacifiCorp.  The  application  was 
supplemented  September  20  and 
September  23,  1999  (collectively  herein 
referred  to  as  "the  application  "). 

PacifiCorp  is  a  diversified  energy 
company  headquartered  in  Portland, 
Oregon.  The  requested  approval  of  the 
indirect  transfer  relates  to  a  proposed 
merger  under  which  PacifiCorp  would 
remain  a  domestic  corporation  but 
become  an  indirect  wholly-owned 
subsidiary  of  ScottishPower  pic,  a 
public  limited  company  incorporated 
under  the  laws  of  Scotland  which  owns 
and  operates  electric  generation, 
transmission,  and  distribution  facilities 
in  Scotland.  England,  and  Wales. 
ScottishPower  pic  will  become  a 
subsidiary  of  New  ScottishPower  pic.  a 
public  limited  company  also 
incorporated  in  Scotland,  which  will 
register  as  a  public  utility  holding 
company.  No  direct  transfer  of  the 
license  will  occur  as  a  result  of  the 
proposed  merger,  as  PacificCorp  would 
continue  to  hold  the  license  to  the  same 
extent  it  now  holds  the  license.  The 
other  co-owners  of  Trojan  are  not 
involved  in  the  proposed  merger.  No 
changes  to  deconunissioning  activities 
or  to  the  license  are  being  proposed  in 
the  application. 

Approval  of  the  indirect  transfer  was 
requested  pursuant  to  10  CFR  50.80. 
Notice  of  the  application  for  approval 
and  an  opportunity  for  a  hearing  was 
published  in  the  Federal  Register  on 
August  2,  1999  (64  FR  41972).  No 
hearing  requests  were  filed. 

Under  10  CFR  50.80.  no  license,  or 
any  right  thereunder,  shall  be 
transferred,  directly  or  indirec:tly, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  gives  its 
consent  in  writing.  Upon  review  of  the 
information  in  the  application,  and 
other  information  before  the 
Commission,  the  NRG  staff  has 
determined  that  the  proposed  merger 
will  not  affect  the  qualifications  of 
PacifiCorp  as  a  holder  of  Facility 
Operating  License  No.  NPF-1,  and  that 
the  indirect  transfer  of  the  license,  to  the 
extent  affected  by  the  proposed  merger. 
is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission, 
subject  to  the  conditions  set  forth 
herein.  These  findings  are  supported  by 
a  safety  evaluation  dated  November  10. 
1999. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  1610,  and  184  of  the  Atomic 


Energy  Act  of  1954,  as  amended,  42 
U.S.C'2201(b).  2201(i).  2201(o),  and 
2234;  and  10  CFR  50.80.  it  is  hereby 
orderedThat  the  application  regarding 
the  indirect  license  transfer  referenced 
above  is  approved,  subject  to  the 
following  conditions: 

1.  No  later  than  the  time  the  proposed 
merger  with  ScottishPower  is 
consummated.  PacifiCorp  shall  establish 
and  make  operational  a  Special  Nuclear 
Committee,  as  described  in  the 
application,  having  the  composition, 
authority,  responsibilities,  and 
obligations  specified  in  the  application. 
No  material  changes  with  respect  to  the 
Special  Nuclear  Committee  may  be 
made  without  the  prior  written  consent 
of  the  Director.  Office  of  Nuclear 
Reactor  Regulation.  The  foregoing 
provisions  may  bo  modified  by  the 
Commission  upon  application  and  for 
good  cause  shown. 

2.  The  Special  Nuclear  Committee 
shall  have  the  responsibility  and 
e.xclusi\e  authority  to  ensure,  and  shall 
ensure,  that  the  business  and  activities 
of  PacifiCorp  with  respect  to  the  Trojan 
license  are  at  all  times  conducted  in  a 
manner  consistent  with  the  protection 
of  the  public  health  and  safety  and 
common  defense  and  security  of  the 
United  States. 

3.  PacifiCorp  shall  provide  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  with  a  copy  of  any 
application,  at  the  time  it  is  filed,  to 
transfer  (excluding  grants  of  security 
interests  or  liens)  from  PacificCorp  to  its 
direct  or  indirect  parent,  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  10 
percent  of  PacifiCorp's  consolidated  net 
utility  plant,  as  recorded  on  PacifiCorp's 
books  of  account. 

4.  Should  the  proposed  merger  not  be 
completed  by  October  30.  2000,  this 
Order  shall  become  null  and  void, 
provided,  however,  upon  application 
and  for  good  cause  shown,  such  date 
may  be  extended. 

IV 

This  Order  is  effective  upon  issuance. 

For  further  details  with  respect  to  this 
Order,  see  the  initial  application  dated 
May  24.  1999,  supplemental 
submissions  dated  September  20  and 
September  23,  1999.  and  the  safety 
evaluation  dated  November  10.  1999, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW,,  Washington  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
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Room  link  at  the  NRC  Web  site  (http:/ 
/www. nrc.gov). 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Dirnctor.  Office  of  Nuclear  Reactor 
Regulation. 

'FR  Dor  qq-3010g  Filed  11-18-99;  8:45  am] 

BILLING  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Power  Reactor  Decommissioning; 
Entombment;  Workshop; 

AGENCY:  Nuclear  Regulatory 

Ctimmission. 

ACTION:  .Announcement  of  workshop  on 
power  reactor  entombment. 

summary:  The  Nuclear  Regulatory 
Commission  will  hold  a  workshop  from 
"^00  am-4:00  pm  Decpmber  14-15, 
1999,  to  discuss  the  feasibility  of 
entombment  as  a  reactor 
decommissioning  option.  The  workshop 
will  be  held  in  the  TWF.N  .Auditorium 
of  the  .Nuclear  Regulatory  Commission. 
1 1545  Rockville  Pike.  Rockville.  MD. 
SUPPLEMENTARY  INFORMATION:  An 
information  paper  discussing  the 
technical  feasibility  of  entombment  as  a 
decommissioning  option  for  power 
reactors  was  given  to  the  Commission 
fSECY-99-187)  on  July  19.  1999.  The 
information  paper  is  available  on  the 
.NRC  public  website  and  can  be  viewed 
at  iuuv  nrc.gov  XRC/COMMISSIOM/ 
SECYS/wdp.x.html.  The  information 
paper  provides  the  staffs  assessment  of 
the  viability  of  the  entombment  option 
for  decommissioning  power  reactors. 
The  staff  informed  the  Commission  that. 
as  a  next  step  in  considering 
entombment  as  a  decommissioning 
option,  thev  intend  to  conduct  a 
workshop  in  the  near  future.  The 
purpose  of  this  workshop  is  to  obtain 
public  comment  on  the  issues 
associated  with  considering 
entombment  on  an  equal  basis  with 
other  decommissioning  alternatives. 
Issues  that  the  NR(^  proposes  to  discuss 
include: 

1    How  meaningful  are  the 
a.ssumptions  m  the  PNNL  report  that 
institutional  controls  will  be  effective? 

2.  Does  the  PNNL  analvsis  relv  too 
much  on  long  term  engineering  features 
that  would  be  needed  for  entombment? 
What  criteria  would  be  used  for 
approving  a  licensee's  request  for  using 
the  entombment  option,  and  what 
quantitative  values  could  be  examined 
for  establishing  the  high  degree  of 


contaminant  isolation  confidence  that 
would  be  considered  acceptable? 

3.  What  financial  provisions  would  be 
required  to  pay  for  the  future  expenses 
that  could  be  expected  during  the  time 
when  restrictions  for  the  entombment 
must  be  maintained? 

4.  How  significant  would  the 
entombment  option  be  on  State 
resources  if  it  were  implemented? 

5.  If  new  legislation  were  required  for 
disposing  of  the  GTCC  waste  through 
the  entombment  option,  is  it  worth 
pursuing?  Is  the  current  legislation 
consistent  with  what  has  been 
implemented  by  the  NRC  for  LLW 
disposal  of  GTCC  waste  for  case-specific 
circumstances,  including  considerations 
of  eventual  license  termination?  What  is 
the  role  of  DOE  with  respect  to  the 
GTCC  waste  considerations? 

6.  Is  entombment  consistent  with  the 
LLW  Policy  Act.  which  encourages 
centralized  disposal  and  the 
encouragement  of  regional  compacts,  as 
well  as  economic  incentives  through 
exclusivity  by  only  permitting  disposal 
of  LLW  in  a  10  CFR  Part  61  licensed 
facility? 

7.  What  is  the  opinion  of  the  States  on 
the  entombment  option?  Is  the 
possibility  of  ultimate  or  long  term 
management  by  the  State  a  concern? 

8.  Is  there  any  indication  of  the 
number  of  licensees  intending  to  use  the 
entombment  option? 

The  workshop  agenda  will  be  posted 
on  the  NRC  Web  site  at  tvwTv.nrc.gov/ 
RES/meetings.html  by  November  19. 
1999.  Interested  persons  are  invited  to 
attend  the  meeting.  Anyone  interested 
in  making  a  presentation  at  the 
workshop  should  contact  the  individual 
listed  below 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Carl  Feldman,  Radiation  Protection, 
Environmental  Risk  and  Waste 
Management  Branch.  Division  of  Risk 
.Analysis  and  Applications,  Office  of 
Nuclear  Regulator>'  Research, 
Washington.  D.C.  20555-0001, 
telephone  (301)  415-6194. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 

Cheryl  A.  Trottier, 

Chief  Radiation  Protection,  Environmental 
Risk  and  Waste  Management  Branch.  Dixision 
of  Risk  Analysis  and  Applications,  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  99-30111  Filed  11-17-99;  8:45  ami 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

National  State  Liaison  Otticers 
Meeting 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  sponsor  a 
national  meeting  on  December  1  and  2, 
1999  with  the  State  Liaison  Officers  to 
discuss  items  of  mutual  regulatorv* 
interest.  The  State  Liaison  Officers  are 
appointed  by  the  Governors  of  the  fifty 
States  and  the  Commonwealth  of  Puerto 
Rico  to  provide  a  communication 
channel  between  the  States  and  the 
NRC. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  December  1,  1999  from 
8  a.m.  to  5  p.m.;  Thursday,  December  2, 
1999  from  8  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  is  to  be  held  at 
the  NRCs  Two  White  Flint  North 
Building  Auditorium,  11545  Rockville 
Pike,  Rockville',  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Spiros  C.  Droggitis,  Office  of  State 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (30lJ  415-2367,  FAX  (301) 
415-3502:  Internet  (SCD@NRC.GOV). 

SUPPLEMENTARY  INFORMATION:  Potential 
topics  of  discussion  will  include:  the 
effect  of  the  electric  utility  industry 
restructuring  on  nuclear  power  plant 
regulation;  the  new  NRC  reactor 
inspection  and  oversight  program  and 
the  status  of  the  pilot  program; 
continued  State  involvement  at  nuclear 
power  plants  undergoing 
decommissioning  and  other  nuclear 
power  plant  decommissioning  issues; 
nuclear  materials  issues;  external 
regulation  of  the  U.S.  Department  of 
Energy;  spent  fuel  storage  and 
transportation  issues,  and  other  nuclear 
waste  issues. 

The  meeting  will  be  conducted  in  a 
manner  that  will  expedite  the  orderly 
conduct  of  business.  The  following 
procedures  apply  to  public  attendance 
at  the  meeting: 

1.  Questions  or  statements  from 
attendees  other  than  State  and  NRC  staff 
participants  will  be  entertained  as  time 
permits;  and 

2.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

Dated  at  Rockville.  Maryland  this'llth  day 
of  November,  1999. 
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F'.r  !hc  Nu(  I'Mi  Kt'gulatory  Commission. 
Paul  H.  I.ohau.s. 

Director.  Office  of  State  Programs. 
FR  Hoc    O'VinnO  Filed  11-17-99;  8:45  am] 

BILLING  CODE  7590-01 -P 


POSTAL  SERVICE 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Postal  Service. 

action:  Notice  of  new  system  of  records. 


SUMMARY:  Tho  purposes  of  this 
document  are  to  publish  notice  of  a 
change  in  the  title  to  grouping  of  records 
0.^0  000  Equal  Emplovment  Opportunity 
to  read  ■030.000  Equal  Employment 
(Opportunity/ Alternative  Dispute 
Resolution"  and  to  publish  notice  of  a 
new  Privacy  Act  system  of  records 
under  that  grouping.  USPS  030.040, 
Equal  Employment  Opportunity/ 
Alternative  Dispute  Resolution-Roster  of 
Alternative  Dispute  Resolution 
Providers.  The  change  in  title  more 
accuratelv  reflects  the  tvpes  of  records 
covered  by  this  group  The  new  system 
contains  the  names  and  addresses  of 
alternative  dispute  resolution  providers 
such  as  mediators,  who  express  an 
interest  bv  completing  a  survey 
regarding  their  dispute  resolution 
experience.  , 

DATES:  Anv  interested  party  may  submit 
written  comments  on  the  proposed  new 
svstem  of  records.  This  proposal  will 
become  effective  without  further  notice 
on  December  28,  1999,  unless  comments 
received  on  or  before  that  date  result  in 
a  contrary-  determination 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Administration  and  FOIA.  I'nited 
States  Postal  Sen,ice,  475  L'Enfant  Plaza 
S\V.  Room  8141.  Washington.  DC 
20260- .5202.  (.opies  of  all  written 
comments  will  be  available  at  the  above 
address  for  public  inspection  and 
photocopving  between  8  a.m.  and  4:45 
p.m..  Mondav  through  Fridav 
FOR  FURTHER  INFORMATION  CONTACT: 
Rubenia  Carter  (202)  268-4872. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  proposing  to  use  independent 
contractors  to  resolve  disputes 
including,  but  not  limited  to,  EEC  and 
Merit  Svstems  Protection  Board 
administrative  cases.  A  roster  will  be 
maintained  bv  the  Postal  Service  of 
prequalified  providers  to  select  from  to 
handle  disputes.  To  be  placed  on  the 
roster,  an  applicant  must  first  complete 
an  Alternative  Dispute  Resolution 
(ADR)  Provider  Survey.  The  survey  will 
be  screened  to  determine  if  the 


applicant  meets  the  minimum  criteria 
for  mediating  Postal  Service  cases.  The 
survey  requires  an  applicant  to  provide 
his  or  her  previous  mediator,  arbitrator 
or  other  dispute  resolution  experience, 
education,  and  other  required 
information.  A  waiver  of  the  minimum 
criteria  may  be  given  to  applicants  on  a 
limited  basis  at  the  sole  discretion  of  the 
Postal  Service.  Applicants  who  fail  to 
meet  the  minimum  criteria  and  are  not 
granted  a  waiver  are  disqualified  for 
mediating  disputes. 

Maintenance  of  these  records  is  not 
expected  to  have  a  significant  effect  on 
individual  privacy  rights.  Information 
kept  is  limited  to  the  name  and  address 
and  other  information  requested  on  the 
survey  questionnaire.  The  information 
will  be  kept  in  a  secured  environment. 
with  automated  data  processing  (ADP) 
physical  and  administrative  security 
and  technical  software  applied  to 
information  on  computer  media. 
Computers  and  hard  copy  records  are 
maintained  in  a  secured  environment. 
To  the  extent  that  the  information  may 
be  shared  with  another  federal  agency, 
it  is  shared  with  the  understanding  that 
the  information  will  be  maintained  and 
protected  in  accordance  with  the 
Privacy  Act. 

Pursuant  to  5  U.S.C.  552a(e){ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  on  the  following 
proposed  system  has  been  sent  to 
Congress  and  to  the  Office  of 
Management  and  Budget  for  their 
evaluation. 

USPS  030.040 

SYSTEM  NAME: 

Equal  Employment  Opportunity/ 
Alternative  Dispute  Resolution-Roster  of 
Alternative  Dispute  Resolution 
Providers,  030.040. 

SYSTEM  LOCATION: 

Law  Department,  Postal  Service 
Headquarters,  and  field  offices;  area  and 
district  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  organizations 
interested  in  providing  .-Mternative 
Dispute  Resolution  (ADR)  services  to  all 
disputes  except  those  arising  under 
Postal  Service  collective  bargaining 
agreements. 

CATEGORIES  OF  RECORDS  COVERED  BY  THE 
SYSTEM: 

Name,  address,  telephone,  and  fax 
numbers  of  alternative  dispute 
resolution  providers:  education, 
certification  status,  special 
qualifications:  types  of  disputes 


mediated:  partnering  agreements; 
evaluation  as  a  neutral;  billing 
information:  and  any  other 
correspondence  relating  to  the 
individual  performance  or  information 
contained  on  the  survey 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

39  U.S.C.  401. 
PURPOSE(S): 

Used  to  determine  an  individual's 
qualifications  to  provide  ADR  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

General  routine  use  statements  a.  b.  c, 
d.  e.  f.  g.  h.  j.  k.  1.  and  m  listed  in  the 
prefaton,-  statement  at  the  beginning  of 
the  Postal  Service's  published  system 
notices  apply  to  this  system.  Another 
routine  use  follows: 

1 .  To  another  federal  agency  upon 
request  who  needs  the  names  and/or 
addresses  and  other  information  about 
.\DR  providers  to  arrange  for  or  manage 
ADR  proceedings  for  that  agency. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  are  maintained  in 
locked  file  cabinets  and  computer  files 
on  magnetic  tape  or  disk  in  automated 
office  equipment. 

RETRIEVABILITY: 

Bv  ADR  provider's  name. 

SAFEGUARDS: 

Paper  records  are  kept  in  locked  file 
cabinets;  automated  data  are  password- 
protected. 

RETENTHDN  AND  DISPOSAL: 

Files  of  active  ADR  providers:  Cutoff 
file  upon  notification  of  decertification 
or  removal.  Destroy  one  year  from  date 
of  cutoff.  Files  of  rejected  ADR 
providers:  Cutoff  file  at  end  of  year  in 
which  survey  was  received  from 
prospective  ADR  provider.  Maintain  file 
for  one  vear  after  cutoff  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS:  EXECUTIVE 
VICE  PRESIDENT  AND  GENERAL  COUNSEL.  LAW 
DEPARTMENT,  UNPTED  STATES  POSTAL  SERVICE. 
475  L'ENFANT  PLAZA  SW,  WASHINGTON  DC  20260- 

1100 

NOTIFICATION  PROCEDURE: 

Individuals  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  to  the  system  manager. 
Inquiries  must  contain  full  name  and 
address  of  the  individual  and  date  the 
survey  was  completed. 
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RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  notification  procedure 
above  and  tfie  Postal  Sen-ice  Privacy 
Act  regulations  regarding  access  to  ' 
records  and  verification  of  identity 
under  39  CFR  266.6. 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  and  Record  Access 
Procedures  above. 

RECORDS  SOURCE  CATEGORIES: 

information  is  received  from  .-XDR 
provider  completing  survev. 
Stanley  F.  Mires, 
Ch  let  Counsel.  Legislative. 
[FR  Doc.  99-30069  Filed  11-17-99;  8:45  am] 

BILLING  CODE  7710-12-P 


RAILROAD  RETIREMENT  BOARD 

2000  Railroad  Experience  Rating 
Proclamations,  Monthly  Compensation 
Base  and  Other  Determinations 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  section  8(c)(2) 
and  section  12(r)(3)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(c)(2)  and  45  U.S.C.  362(r)(3). 
respectively),  the  Board  gives  notice  of 
the  following: 

1   The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUI)  Account,  as  of  June  30.  1999,  is 
5118.691.628.59: 

2.  The  September  30,  1999.  balance  of 
anv  new  loans  to  the  RUI  Account, 
including  accrued  interest,  is  zero; 

3.  The  svstem  compensation  base  is 
53,029,230,161.91  as  of  June  30.  1999: 

4.  The  cumulative  svstem  unallocated 
charge  balance  is  (5213.332.043.71)  as  of 
(une  30.  1999; 

5.  The  pooled  credit  ratio  for  calendar 
year  2000  is  zero; 

6.  The  pooled  charged  ratio  for 
calendar  year  2000  is  zero; 

7.  The  surcharge  rate  for  calendar  vear 
2000  is  zero: 

8.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  Si, 005 
for  months  in  calendar  vear  2000: 

9.  The  amount  described  in  section 
l(k)  of  the  Act  as  ■•2.5  times  the  monthly 
compensation  base"  is  52.512.50  for 
base  year  (calendar  year)  2000; 

10.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  5775  as  the  monthly 
compensation  base  for  that  year  as 
computed  under  section  l(i)  of  this  Act 
bears  to  5600"  is  Si. 298  for  months  m 
calendar  year  2000: 

11.  The  amount  described  in  section 
3  of  the  Act  as  "2,5  times  the  monthly 


compensation  base"  is  $2,512.50  for 
base  year  (calendar  year)  2000; 

12.  The  amount  described  in  section 
4{a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is 
52,512.50  with  respect  to 
disqualifications  ending  in  calendar 
year  2000; 

13.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $48 
with  respect  to  days  of  unemplovTnent 
and  days  of  sickness  in  registration 
periods  beginning  after  June  30.  2000. 
DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30.  1999.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30. 1999. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act.  of 
employer  contribution  rates  for  2000. 
The  determinations  made  in  notices  (8) 
through  (12)  are  effective  January  1, 
2000.  The  determination  made  in  notice 
(13)  is  effective  for  registration  periods 
beginning  after  June  30,  2000. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marld  L.  Huddleston.  Bureau  of  the 
Actuary,  Railroad  Retirement  Board.  844 
Rush  Street.  Chicago,  Illinois  60611- 
2092.  telephone  (312)  751-4779. 
SUPPLEMENTARY  INFORMATION:  The  RRB 

is  required  by  section  8(cjU)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  358(c)(1))  as  amended 
by  Public  Law  100-647.  to  proclaim  by 
October  15  of  each  year  certain  systeni- 
wide  factors  used  in  calculating 
experience-based  employer  contribution 
rates  for  the  following  year.  The  RRB  is 
further  required  by  section  8(c)(2)  of  the 
Act  (45  U.S.C.  358(c)(2))  to  publish  the 
amounts  so  determined  and  proclaimed. 
The  RRB  is  required  by  section  12(r)(3) 
of  the  Act  (45  U.S.C.  362(r)(3))  to 
publish  by  December  11.  1999.  the 
computation  of  the  calendar  vear  2000 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k),  2(c).  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  RRB  is  required  to  publish,  by  June 
1 1   2000.  the  maximum  daily  benefit 
rate  under  section  2(a)(3)  of  the  Act  for 
days  of  unemployment  and  days  of 
sickness  in  registration  periods 
bemnning  after  June  30.  2000. 

Surcharge  Rate 

A  surcharge  i-  added  in  the 
calculation  of  each  employer's 
contribution  rate,  subject  to  the 
applicable  ma.ximum  rate,  for  a  calendar 


year  whenever  the  balance  to  the  credit 
of  the  RUI  Account  on  the  preceding 
June  30  is  less  than  the  greater  of  $100 
million  or  the  amount  that  bears  the 
same  ratio  to  $100  milhon  as  the  system 
compensation  base  for  that  June  30 
bears  to  the  system  compensation  base 
as  of  June  30.  1991.  If  the  RUI  Account 
balance  is  less  than  $100  million  (as 
indexed),  but  at  least  $50  million  (as 
indexed),  the  surcharge  will  be  1.5 
percent.  If  the  RUI  Account  balance  is 
less  than  $50  million  (as  indexed),  but 
greater  than  zero,  the  surcharge  will  be 
2.5  percent.  The  maximum  surcharge  of 
3.5  percent  applies  if  the  RUI  Account 
balance  is  less  than  zero. 

The  system  compensation  base  as  of 
June  30,  1991  was  $2,799,430,259.23. 
The  system  compensation  base  for  June 
30.  1999  was  $3,029,230,161.91.  The 
ratio  of  $3.02^.230, 161. 91  to 
$2,799,430,259.23  is  1.08208810. 
Multiplying  1.08208810  by  $100  million 
yields  $108,208,810.  Multiplying  $50 
million  by  1.08208810  produces 
$54,104,405.  The  Account  balance  on 
June  30,  1999.  was  $118,691,628.59. 
Accordingly,  the  surcharge  rate  for 
calendar  year  2000  is  zero. 

Monthly  Compensation  Base 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the 
cumulative  grov^rth  in  average  national 
wages  since  1984.  The  monthly 
compensation  base  for  months  in 
calendar  year  2000  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600  [1  +  {(A— 
37,800)756, 700}).  where  A  equals  the 
amount  of  the  applicable  base  with 
respect  to  tier  1  taxes  for  2000  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l{i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5.  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  2000  tier  1  tax  base 
is  $76,200.  Subtracting  $37,800  ft-om 
$76,200  produces  $38,400.  Dividing 
$38,400  by  $56,700  yields  a  ratio  of 
0.67724868.  Adding  one  gives 
1.67724868.  Multiplying  $600  by  the 
amount  1.67724868  produces  the 
amount  of  $1,006.35,  which  must  then 
be  rounded  to  $1 ,005.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $1,005  for  months  in 
calendar  year  2000. 

Amounts  Related  to  Changes  in 
Monthlx  Compensation  Base 

For  years  after  1988.  sections  l(k). 
2(c).  3  and  4(a-2)(i){A)  of  the  Act 
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contain  formulas  for  determining 
amounts  relattni  \n  the  monthly 
compensation  liase. 

I'nder  section  l(k).  remuneration 
.■arned  from  employment  covered  under 
the  .Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
vear  compensati(m  is  less  than  2.5  times 
the  m(mthlv  compensation  base  for 
months  in  such  base  year.  Multiplying 
2  5  bv  the  calendar  year  2000  monthly 
compensation  base  of  SI, 005  produces 
.S2..T12  50.  Accordingly,  the  amount 
determined  under  section  l{k)  is 
S2.5 12.50  for  calendar  year  2000. 

Under  section  2(c).  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemplovment  within  a  benefit  year 
and  the  maximum  amount  of  normal 
benefit.s  paid  for  days  of  sickness  within 
a  benefit  vear  shall  not  exceed  an 
employee's  compensation  in  the  base 
vear.  In  determining  an  employee's  base 
\ear  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  S775  as  the  monthly  compensation 
base  for  that  vear  bears  to  S600  shall  be 
taken  into  account.  The  calendar  year 
2000  monthiv  compensation  base  is 
SI  .005  The  ratio  of  51,005  to  S600  is 
I  (,7500000  Multiplying  1.67500000  by 
.S~75  produces  .Si. 298.  Accordingly,  the 
amount  determined  under  section  2(c)  is 
.Si. 298  for  months  in  calendar  year 
2000. 

I  nder  section  3,  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
vear  compensation  is  not  less  than  2.5 
times  the  monthly  compenssation  base 
for  months  in  such  base  year. 
Multiplving  2.5  by  the  calendar  year 
2000  monthiv  compensation  base  of 
SI. 005  produces  $2,512.50. 
.■\(;f:ordinglv,  the  amount  determined 
under  section  3  is  52,512.50  for  calendar 
vear  2000. 

I  nder  section  4(a-2)(i)(A),  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
(  oinpensation  base  for  months  in  the 
1  .li'Tidar  \ear  in  which  the 
dis(iualification  ends.  Multiplying  2.5 
bv  the  (.alendar  year  2000  monthly 
(ompensatiim  base  of  51.005  produces 
52,512,50.  Accordingly,  the  amount 
determined  under  section  4(a-2)(i)(A)  is 
52.512.50  for  calendar  year  2000. 

Maximum  Daily  Benefit  Rate 

Sec  tion  2ia!!  fi  i  oiitains  a  formula  for 
determining  the  maximum  daily  benefit 
rate  for  registration  periods  beginning 
after  lune  30.  1989.  and  after  each  June 
U)  tht'reafter.  Legislation  enacted  on 
October  9,  1996,  revised  the  formula  for 


indexing  maximum  daily  benefit  rates. 
Under  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  maximum  daily 
benefit  rate  for  registration  periods 
beginning  after  June  30,  2000,  shall  be 
equal  to  5  percent  of  the  monthly 
compensation  base  for  the  base  year 
immediately  preceding  the  beginning  of 
the  benefit  year.  Section  2(a)(3)  hirther 
provides  that  if  the  amount  so  computed 
is  not  a  multiple  of  51,  it  shall  be 
rounded  down  to  the  nearest  multiple  of 

51. 

The  calendar  year  1999  monthly 
compensation  base  is  5970,  Multiplying 
5970  by  0.05  yields  548,50.  which  must 
then  be  rounded  down  to  548. 
Accordingly,  the  maximum  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registration 
periods  after  June  30,  2000.  is 
determined  to  be  548. 

By  Authority  of  the  Board, 

Dated:  November  10,  1999. 
Beatrice  Ezerski, 
Secretary-  to  the  Board. 
|FR  Doc.  99-.10075  Filed  11-17-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-^2126:  File  No.  SR-Amex- 
99-40:  SR-PCX-99-41;  SR-CBOE-99-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange  LLC; 
Pacific  Exchange.  Inc.;  and  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  Permanent  Approval  of  the 
Elimination  of  Position  and  Exercise 
Limits  for  Flex  Equity  Options 

November  10.  199fl. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act") '  and  Rule 
19b-4  thereunder,^  notice  is  hereby 
given  that  on  October  5,  1999,  October 
13,  1999,  and  November  4.  1999,  the 
American  Stock  Exchange  LLC 
("Amex"),  Pacific  Exchange,  Inc. 
("PCX")  and  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  (collectively, 
the  "Exchanges")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  PCX  filed  an 


amendment  to  the  proposed  rule  change 
on  October  28,  1999. '  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 

from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchanges  propose  to  make 
permanent  their  pilot  programs  to 
eliminate  position  and  exercise  limits 
for  FLEX  Equitv  options. 

II.  Self-Regulator\-  Organization's 
Statement  of  the  Purpose  of,  and 
Statuton.  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatorv  organizations  have 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulator)'  Organization's 
Statement  of  the  Purpose  of.  and 
Statuton-  Basis  for.  the  Proposed  Rule 

Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
hlings  is  to  approve  permanently  the 
Exchanges'  pilot  programs  allowing  for 
the  elimination  of  position  and  exercise 
limits  for  FLEX  Equity  options.  On 
.September  9.  1997.  the  Commission 
approved  separate  proposals  by  the 
Exchanges  to  eliminate  position  and 
exercise  limits  for  FLEX  Equity  options 
under  a  2-year  pilot  program. ■•  On 
September  9.  1999,  the  Commission 
approved  an  extensi<m  of  the  pilot 
programs  for  another  3  months. ' 

The  ;\pproval  Order  required  the 
Exchanges  to  report  to  the  Commission 
on  the  status  of  the  programs  so  that  the 
Commission  could  use  this  information 
to  evaluate  the  consequences  of  the 
programs  and  to  determine  whether  to 
approve  the  elimination  of  position  and 
exercise  limits  for  these  products  on  a 


'  15U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'See  Letter  to  Richard  .Strasser,  Commission,  from 
Robert  Pacileo.  PCX,  dated  October  27.  1999  ("PCX 
,\mendmenl  No,  1").  PCX  Amendment  No.  1 
clarifies  that  the  rule  filing  is  being  filed  pursuant 
to  Section  19(b)(4)  of  the  Exchange  Act.  not  Section 
19(b)(3). 

■*  See  Securities  Exchange  Act  Release  No.  39032 
(September  9,  1997).  62  FR  48683  (September  16. 
1997)  (appnning  SR-CBOE-9tJ-79.  SR-Amex-96- 
19,  and  SR-PXC-97-09)  (  ■Approval  Order"). 

5  See  Securities  Exchange  Act  Release  No.  41848 
(September  9.  1999).  62  FR  50846  (September  20. 
1999). 
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permanent  basis.  All  of  the  Exchanges 
have  submitted  the  requisite  reports.'* 
The  Exchanges  believe  that  their 
experiences  with  the  pilot  programs 
have  been  positive  and  therefore, 
request  that  the  elimination  of  position 
and  exercise  limits  for  FLEX  Equity 
options  be  approved  on  a  permanent 
basis. 

2.  Basis 

The  Exchanges  believe  that  the 
proposal  is  consistent  with  Section 
6(b) "  of  the  Act,  in  general,  and  Section 
6(b)(5) »  of  the  Act.  in  particular,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  [ust  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessar\'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Hegulatnr\- Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 

received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  nr  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulalorv 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  .  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  located  at  the  above  address. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-99-40:  SR- 
PCX-99-41:  and  SR-CBOE-99-59  and 
should  be  submitted  bv  December  9, 
1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 9 

Margaret  H.  McFarland. 

Deputy  Secretar\: 

[FR  Doc.  99-30090  Filed  11-17-99;  8:45  am] 
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Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.: 
Updating  the  Exchanges  Membership 
Rules 

November  5.  1999.  ~ 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  12, 
1999.  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ('SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  CBC3E  filed  Amendment  No.  1  to 
the  proposal  on  July  15,  1999, '  and 


Amendment  No.  2  to  the  proposal  on 
November  3,  1999."  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulator>  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  update  the 
Exchange's  membership  rules.  The  text 
of  the  proposed  rule  change  is  set  forth 
below.  Proposed  additions  are  in  italics 
and  proposed  deletions  are  in  brackets. 

Chicago  Board  Options  Exchange. 
Incorporated  Rules 

CHAPTER  I— Definitions 
RULE  1.1— Definitions 


Lessor 

(ff)  The  term  "lessor"  means  the 
owner  of  a  transferable  membership  that 
has  been  leased  to  an  individual  or 
organization  in  accordance  with  the 
provisions  of  Rule  3.17  [3. 16{h)],  and 
includes  any  successor  in  interest  of 
such  owner.  (A  lessor  shall  continue  as 
a  member  of  the  Exchange,  subject  to  all 
of  the  provisions  of  the  Constitution  and 
Rules,  except  that  for  the  duration  of  the 
lease  arrangements  with  respect  to  that 
leased  membership,  a  lessor  mav  not 
conduct  a  public  securities  business  as 
described  by  the  provisions  of  Rules  3.1 
and  the  Rules  referenced  therein.) 

Lessee 

(gg)  The  term  "lessee"  means  an 
individual  or  organization  that  has 
leased  a  transferable  membership  fi-om 
the  owner  thereof  in  accordance  with 
the  provisions  ofRuleJ.J7  [3.16(b)].  For 
the  duration  of  the  lease  agreement,  a 
lessee  shall  be  deemed  to  be  a  member, 
subject  to  all  of  the  provisions  of  the 
Constitution  and  Rules  that  are 
applicable  to  the  owner  of  an  Exchange 
membership,  except  that  the  provisions 
of  the  Constitution  and  Rules  [Rule 
3.12],  which  concern  the  ownership  of 
membership,  are  not  applicable  to  a 
lessee. 


'  Aiiiex.  PCX  and  CBOE  .submitted  their  reports 
on  May  28,  1999.  .September  30.  1999.  and  [une  2, 
1999,  respectively. 

'  15  U.S.C.  78f(b). 

M5  1J..S.C.  78fTb)(5). 


»17CFR20O.3O-3(a){12). 
'  15  U.S.C.  78s(b)(]). 
M7CFR240.19b-4. 

'  Amendment  No.  1  makes  numerous  technical 
changes  to  the  proposed  rule  language  and 


corresponding  changes  in  the  Purpose  section  of  the 
filing.  See  letter  from  Arthur  B.  Reinstein.  Assistant 
General  Counsel.  CBOE.  to  Kenneth  Rosen, 
Attorney.  Division  of  Market  Regulation 
("Division"),  SEC.  dated  July  14.  1999. 

■•  Amendment  No.  2  makes  minor  technical 
corrections  to  the  text  of  the  proposed  rule  and 
deletes  section  8(h)  from  the  Exchange's  Option 
Trading  Lease  Pool  Procedures.  See  letter  from 
Arthur  B.  Reinstein.  Assistant  General  Counsel. 
CBOE.  to  Yvonne  Fraticelli,  Special  Counsel, 
Division.  SEC,  dated  November  3. 1999. 
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(hh)  Deleted 
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[The  term  "Government  seciirities 
options  permit  holder"  means  a 
(lualified  individual  nr  organization 
with  an  apprnved  nominee  that  has 
been  issued  a  nonleasable. 
nontransff>rahlR  tprnporan*'  permit  for 
fffectint;  transactions  in  Government 
st'curities  options  dt'si^nated  hy  the 
Board.  Each  permit  holder  shall  be 
subiect  to  the  provisions  of  the 
Constitution  and  Rules  that  are 
applicable  to  the  owner  of  a  regular 
Exchange  membership,  unless  exempted 
from  such  provisions  hy  the  Board; 
firovided.  however,  Rule  3.12,  which 
(onferns  th»'  ownership  of  membership, 
Rule  3.1  ),  which  concerns  the  purchase 
of  membership,  and  Section  2.6  of  the 
Constitution,  which  concerns  voting 
and  other  rights  and  powers,  shall  not 
applv  to  a  permit  holder  in  his  or  its 
capacity  as  such.] 
***** 

Nnlllllli'i' 

(pp)  The  term  "nominee"  means  an 
individual  who  is  authorized  by  a 
member  organization,  in  accordance 
with  Rule  ,i  H,  to  [conduct  business  on 
the  floor  of  the  Exchange  and  to| 
represent  such  member  organization  in 
all  matters  relating  to  the  Exchange.  [As 
long  as  a  nominee  remains  effective,  the 
nominee  shall  be  deemed  to  be  a 
member,  subject  to  the  provisions  of  the 
(Constitution  and  Rules  of  the 


Exchange.) 

*         *         *        *        *   - 

CHAPTER  111— Membership 
Public  Securities  Business 

Rl'LE  1.1.  (a)  Every  individual 
member  or  member  organization  shall 
have  as  the  princ  ipal  purpose  of  its 
membership  the  conduct  of  a  public 
securities  business.  No  individual 
member  or  member  organization  shall 
own  or  have  registered  for  it  more 
memberships  than  are  reasonably 
necessar\'  to  carry  on  [his  or  its]  that 
member's  Exchange  activities. 

(b)  A  member  shall  be  deemed  to  have 
such  a  purpose  if  and  so  long  as 

1 1 )  the  member  has  qualified  and  acts 
in  respect  of  its  business  on  the 
Exchange  in  one  or  more  of  the 
tnllowing  capacities:  (i)  a  member 
urbanization  approved  to  transact 
business  with  nonaffiliated  public 
customers  in  accordance  with  Rule  9.1 
[or];  (ii)  a  member  organization 
approved  to  clear  Exchange  transactions 
of  other  members  in  accordance  with 
the  Rules  of  the  Clearing  Corporation; 
(iii)  a  Market-Maker  as  defined  in  Rule 


8.1;  ([iiiliv)  a  Floor  Broker  as  defined  in 
Rule  6.70;  ([ivlv)  a  Board  Broker  as 
defined  in  Rule  7.1;  (vi)  an  order  service 
firm  as  defined  in  Rule  6.77;  [andjor 

(2)  [all  transactions  are  in  compliance 
with  Section  11(a)  of  the  Securities 
Exchange  Act  of  1934  as  amended  and 
the  rules  and  regulations  adopted 
thereunder;  or 

(3)  the  member  is  a  lessor]  the 
member  is  a  lessor;  or 

(3)  the  member  is  an  individual  mth 
a  membership  that  has  been  registered 
for  a  member  organization;  or 

(4)  the  member  is  a  [general  partner  or 
executive  officer  or  nominee  of  a 
member  organization  and  his 
membership  is  registered  for  that] 
nominee  of  a  member  organization. 

(c)  No  member  [or  member 
organization]  shall  utilize  any  scheme, 
device,  arrangement,  agreement,  or 
understanding  designed  to  circumvent 
or  avoid,  by  reciprocal  means  or  in  any 
other  manner,  the  provisions  of  this 
Rule  [3.1]. 

Qualifications  and  Membership  Statuses 
of  Individual  Members 

RULE  3.2.  (a)  A  person  must  satisfy' 
the  following  requirements  in  order  to 
be  an  individual  member: 

ai  the  person  must  be  at  least  21  years 
of  age; 

(ii)  the  person  must  be  registered  as  a 
broker  or  dealer  pursuant  to  Section  15 
of  the  Exchange  Act  or  be  associated 
with  a  member  organization  that  is 
registered  us  a  broker  or  dealer  pursuant 
to  Section  15  of  the  Exchange  Act, 
except  that  an  individual  member  who 
is  approved  to  act  solely  as  a  lessor  is 
not  required  to  comply  with  this 
requirement;  and 

(iii)  the  person  must  meet  the  other 
qualification  requirements  for 
membership  under  the  Constitution  and 
Rules. 

(b)  The  individual  membership 
statuses  that  are  approved  by  the 
Membership  Committee  (along  with  the 
primary  Exchange  Rule  that  provides  for 
such  approval  if  it  is  not  Rule  3.9) 
include:  (i)  owner*;  (ii)  lessor*;  (iii) 
lessee*;  (iv)  Chicago  Board  of  Trade 
exerciser*;  (v)  sole  proprietor*;  (vi) 
individual  with  a  membership  that  has 
been  registered  for  a  member 
organization* ;  (vii)  nominee  of  a 
member  organization*;  (viii)  Market- 
Maker  (Rule  8.2);  (ix)  Floor  Broker  (Rule 
6.71);  (x)  member  eligible  to  trade 
securities  traded  pursuant  to  Chapter 
XXX  (Rule  30.2);  and  (xi)  Trust  Member 
(Rule  3.25).  The  individual  permit 
statuses  that  are  approved  by  the 
Membership  Committee  are  IPC  Permit 
Exerciser*  (Rule  3.26)  and  Options 
Trading  Permit  holder*  (Rule  3.27). 


Those  individual  membership  statuses 
noted  with  an  astphsk  are  alsn  referred 
to  in  the  Rules  as  membership  capacity 
statuses. 

Ic)  Even,-  individual  member  who  is  a 
lessee,  a  Chicago  Board  of  Trade 
exerciser,  or  an  owner  (who  is  not  a 
lessor!  must  have  an  authorized  floor 
function.  An  individual  member  is 
deemed  to  have  an  authorized  floor 
function  if  the  member  is  approved  by 
the  Membership  Committee  to  act  as  a 
Market-Maker  and/or  Floor  Broker. 

[Individual  memberships  may  be 
owned  bv  a  natural  person  who  is  at 
least  21  years  of  age  and  who.  except  for 
a  lessor,  is  registered  as  a  broker  or 
dealer  pursuant  to  Section  15  of  the 
Securities  Exchange  Act  of  19.14,  as 
amended,  or  is  associated  with  a 
registered  broker  or  dealer,  and  who 
meets  the  qualifications  for  membership 
in  accordance  with  these  Rules.] 

.   .   .  Interpretations  and  Policies: 

.01     Individual  membership  statuses 
that  are  approved  by  Exchange  bodies 
other  than  the  Membership  Committee 
(along  with  the  primary  Exchange  Rule 
that  provides  for  such  approval) 
include:  (i)  DPM  Designee  (Rule  8.81}; 
I  HI  FLEX  Appointed  Market-Maker  for 
FLEX  Index  Options  (Rule  24A.9I:  liiil 
FLEX  Qualified  Market-Maker  for  FLEX 
Equity  Options  iRule  24A.9];  livj  Lead 
Market-Maker  in  OEX  or  D/.Y  options 
IRule  8.151:  and  Ivj  Supplemental 
Market-Maker  in  OEX  or  DfX  options 
(Rule  8. 15  f 

Qualifications  and  Membership  Statuses 
of  Member  Organizations 

RULE  3.3.  (a)  An  organization  must 
satisfy-  the  following  requirements  in 
order  to  he  a  member  organization: 

HI  the  organization  must  be  a 
corporation  or  partnership  organized 
under  the  laws  of  one  of  the  states  of  the 
United  States: 

Hi)  the  organization  must  he 
registered  as  a  broker  or  dealer  pursuant 
to  Section  15  of  the  Exchange  Act, 
except  that  an  organization  that  is 
approved  to  act  solely  as  a  lessor  is  not 
required  to  comply  with  this 
requirement;  and 

(Hi)  the  organization  must  meet  the 
other  qualification  requirements  for 
membership  under  the  Constitution  and 
Rules. 

A  corporation  or  partnership  that  is  not 
organized  under  the  laws  of  one  of  the 
states  of  the  United  States  must  satisfy 
the  requirements  set  forth  in  Rule  .H.4.  in 
lieu  of  satisfvmg  the  requirements  set 
forth  in  this  paragraph  (a),  in  order  to 
be  a  member  organization. 

(bl  The  member  organization 
membership  statuses  that  are  approved 
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b\  the  Membership  Committee  (along 
with  the  primary  Exchange  Rule  that 
provides  for  such  approval  if  it  is  not 
Rule  3.9)  include:  (i)  owner*:  (ii)  lessor*: 
(iiij  lessee*:  (ivj  member  organization 
for  which  an  individual  member  has 
registered  his  or  her  membership*:  (v) 
member  organization  approved  to 
transact  business  with  the  public*  (Rule 
9. 1  ]:  (vi)  Clearing  Member:  and  (vii) 
order  service  firm*  (Rule  6.77).  The 
member  organization  permit  statuses 
that  are  approved  by  the  Membership 
Committee  are  IPC  Permit  Exerciser* 
(Rule  3.261  and  Options  Trading  Permit 
holder^  iRule  3.271.  Those  individual 
membership  statuses  noted  with  an 
asterisk  are  also  referred  to  in  the  Rules 
as  membership  capacity  statuses. 

(cj  A  member  organization  that  is  a 
Clearing  Member  or  an  order  ser\'ice 
firm  is  required  to  possess  at  least  one 
membership  for  which  the  organization 
is  not  a  lessor. 

(dl  A  member  organization  that 
desires  to  become  a  different  type  of 
business  entity  permitted  under  the 
Rules  must  apply  for  membership  in  the 
name  of  the  new  entity. 

[lal  Memberships  may  be  owned  or 
leased  by  or  registered  for  a  corporation 
organized  under  the  laws  of  one  of  the 
states  of  the  United  States  or  under 
other  laws  as  the  Board  shall  approve, 
or  a  partnership.  The  corporations  or 
partnerships  must  be  brokers  or  dealers 
registered  pursuant  to  Section  15  of  the 
Securities  Exchange  Act  of  1934.  as 
amended,  e.xcept  for  corporations  or 
partnerships  that  are  lessors  and  that 
meet  the  qualifications  for  membership 
in  accordance  with  these  Rules.) 

[(b)  With  respect  to  each  membership 
owned  or  leased  by  a  corporation  or 
partnership,  the  membership 
organization  must  designate  an 
individual  nominee  in  accordance  with 
Rule  3.8.  and  Article  II,  Section  2.3  of 
the  Constitution. 

(c)  With  respect  to  each  membership 
r^-gistered  for  a  corporation  or 
partnership  pursuant  to  Article  II, 
Section  2.4  of  the  Constitution,  the 
member  organization  shall  be 
represented  bv  the  indi\idual  member 
who  registered  his'her  membership  for 
the  organization.! 

.  .   .  Interpretations  and  Policies: 

.01     For  purposes  of  eligibility  for 
membership,  an  entitv  organized  as  a 
[Limited  Liability  Company]  limited 
liabilitv  company  under  the  laws  of  one 
of  the  states  of  the  United  States  [or 
under  other  such  laws  as  the  Board  shall 
approve,]  shall  be  deemed  a 
corporation,  its  members  shall  be 
deemed  principal  shareholders,  and  its 
members  with  management 


responsibility  and  its  managers  shall  be 
deemed  executive  officers. 

.02    Member  organization 
membership  statuses  that  are  approved 
by  Exchange  bodies  other  than  the 
Membership  Committee  (along  with  the 
primary  Exchange  Rule  that  provides  for 
such  approval)  include:  Designated 
Primary  Market-Maker  (Rule  8.83). 

Qualifications  of  Foreign  Member 
Organizations 

RULE  3.4.  (a)  An  organization  that  is 
not  organized  under  the  laws  of  one  of 
the  states  of  the  United  States  must 
satisfy  the  jfoUowing  requirements  in 
order  to  be  a  member  organization: 

(ij  the  organization  must  be  a 
corporation  or  partnership  organized 
under  the  laws  of  a  country  other  than 
the  United  States; 

(ii)  the  organization  must  disclose  to 
the  Exchange  all  persons  associated 
with  the  organization  and  all  parents  of 
the  organization,  through  all  tiers  of 
ownership,  until  the  ultimate  individual 
beneficial  owTjers  of  the  organization 
are  disclosed; 

(Hi)  the  organization  must  maintain  in 
English  and  at  a  location  in  the  United 
States  the  books  and  records  of  the 
organization  that  relate  to  its  business 
on  the  Exchange; 

(iv)  the  organization  must  maintain  its 
financial  records  in  accordance  with 
United  States  accounting  standards  or 
foreign  accounting  standards  that  are 
found  by  the  Exchange  to  be 
comparable  to  United  States  accounting 
standards; 

(v)  the  organization  must  waive  any 
secrecy  laws  in  the  domiciliary 
jurisdiction  of  the  organization: 

(vi)  the  organization  must  provide  to 
the  Exchange  an  opinion  of  legal 
counsel  of  the  domiciliary  jurisdiction 
of  the  organization  which  certifies  that 
(A)  there  are  no  secrecy  laws  in  that 
jurisdiction  and  that  the  organization 
has  effectively  waived  any  future  such 
laws  or  (Bj  that  the  organization  has 
effectively  waived  any  current  or  future 
secrecy  laws  in  that  jurisdiction: 

(vii)  the  organization  must  agree  to 
submit  to  the  jurisdiction  of  the  federal 
courts  of  the  United  States  and  the 
courts  of  Illinois  and  to  irrevocably 
waive,  to  the  fullest  extent  permitted  by 
law,  any  objection  which  the 
organization  may  have  based  on  venue 
or  forum  non  conveniens  with  respect  to 
any  action  initiated  in  such  courts: 

(viii)  the  organization  must  appoint  a 
process  agent  in  Illinois  to  receive,  on 
the  behalf  of  the  organization,  process 
which  may  be  served  in  any  legal  action 
or  proceeding: 

(ixj  the  organization  must  own  its 
Exchange  membership(s): 


(x)  the  organization  must  be  registered 
as  a  broker  or  dealer  pursuant  to 
Section  15  of  the  Exchange  Act; 

(xi)  the  organization  must  satisfy'  the 
foregoing  requirements  in  a  manner  and 
form  prescribed  by  the  Exchange  and 
must  satisfy  such  additional 
requirements  that  the  Exchange 
reasonably  deems  appropriate:  and 

(xii)  the  organization  must  meet  the 
other  qualification  requirements  for 
membership  under  the  Constitution  and 
Rules. 

.  .  .  Interpretations  and  Policies: 

.01    For  purposes  of  eligibility  for 
membership,  an  entity  organized  as  a 
limited  liability  company  under  the  laws 
of  a  country  other  than  the  United 
States  shall  be  deemed  a  corporation,  its 
members  shall  be  deemed  principal 
shareholders,  and  its  members  with 
management  responsibility'  and  its 
managers  shall  be  deemed  executive 
officers. 

Denial  of  and  Conditions  to 
Membership  and  Association 

RULE  [3.4]  3.5  (a)  The  Membership 
Committee  shall  deny  membership 
where  an  applicant  has  failed  a  required 
membership  test. 

(b)  The  Membership  Committee  may 
deny  (or  may  condition)  membership  or 
may  prevent  a  person  from  becoming 
associated  (or  may  condition  an 
association)  with  a  member  for  the  same 
reasons  that  the  Securities  and 
Exchange  Commission  ((SEC)]  may  deny 
or  revoke  a  broker-dealer  registration 
and  for  those  reasons  required  or 
allowed  under  the  [Securities]  Exchange 
Act  [of  1934.  each  as  amended  from 
time  to  time]. 

[(b)  The  Membership  Committee  shall 
deny  membership  where  an  applicant 
has  failed  the  required  test,  and  such  an 
applicant  must  wait  30  days  before 
taking  the  examination  a  second  time. 
60  days  if  a  second  attempt  is  failed, 
and  120  days  if  a  third  or  subsequent 
attempt  is  failed] 

(c)  The  Membership  Committee  also 
may  deny  (or  may  condition) 
membership  or  may  prevent  a  person 
from  becoming  associated  (or  may 
condition  an  association)  with  a 
member  when  the  applicant;  [,  directly 
or  indirectly,] 

[{1)](i)  [has  a  negative  net  worth.)  is  a 
broker-dealer  and  (A)  has  a  net  worth 
(excluding  personal  assets)  below 
$25,000  if  the  applicant  is  an 
individual.  (B)  has  a  net  worth 
(excluding  personal  assets)  below 
$50,000  if  the  applicant  is  an 
organization,  (C)  has  financial 
difficulties  involving  an  amoimt  that  is 
more  than  [five  percent]  5%  of  the 
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i[)f)ii(  int  -  net  worth,  or  (Dj  has  a 
p.ittern  ni  tailure  to  pay  just  debts; 
((whether  or  not  such  debts  have  been 
the  subject  of  a  bankruptcy  action):] 

[(2)]////  is  unable  satisfactorily  to 
dt'monstrate  a  capacity  to  adhere  to  all 
applicable  Exchange.  [SEC,  Options 
('learing  Ciorporation]  Securities  and 
E\ch(iniif'  (J-inimission.  Clearing 
Corporation,  and  Federal  Reserve  Board 
policies,  rules,  and  regulations, 
including  those  concerning  record- 
kct'ping,  reporting,  finance,  and  trading 
pr(ir:edur(!s; 

[(i]\liui  would  bring  the  Exchange 
into  disrepute;  or 

[(4)|/iv/  for  such  other  cause  as  the 
Membership  Committee  reasonably  may 
decide. 

[(d)  When  an  applicant  is  a  subject  of 
an  investigation  conducted  by  any  self- 
regulatorv  organization  or  government 
agencv  and  involving  his  fitness  for 
membership,  the  Membership 
Committee  need  nut  act  on  his 
application  until  the  matter  has  been 
resolved.  1 

(iej(/)  The  Membership  Committee 
may  determine  not  to  permit  a  member 
or  person  associated  with  a  member  to 
continue  in  membership  or  association 
with  a  member  or  mav  condition  such 
continuance  in  membership  or 
as.sociation.  if  the  member  or  associated 
person 

(i)  fails  to  meet  any  of  the 
qualification  requirements  for 
membership  or  association  after  the 
membership  or  association  has  been 
appro\ed(.|; 

!iii  fails  to  meet  any  condition  placed 
bv  the  Membership  Committee  on  such 
membership  or  association!,];  or 

(iii)  violates  anv  agreement  with  the 
E.xchangel.j.  [or 

(iv)  becomes  subject  to  a  statutory 
disqualification  under  the  Exchange 
Art, 

(P)  If  a  member,  or  person  associated 
with  a  member,  who  becomes  subject  to 
a  statutory  disqualification  under  the 
Exchange  Act.  wants  to  continue  in 
Exchange  membership  or  association 
with  a  member,  the  member  or 
associated  person  must,  within  30  days 
of  becoming  subiect  to  a  statutorv 
disqualification,  submit  an  application 
to  the  Membership  Committee  seeking 
tf)  continue  in  Exchange  membership  or 
ass(ic:iati()n  with  a  member 
notwithstanding  the  statutory 
disqualification.  Failure  to  timely  file 
such  an  application  is  a  factor  that  may 
be  taken  into  consideration  by  the 
Membership  Committee  in  making 
determinations  pursuant  to  Rule  3.4(e). 1 

if'l  Anv  derisi(m  made  by  the 
Mt-niticrship  Committee  pursuant  to 
paragraph  [a],  (b),  (c).  or(d)  of  this  Rule 


must  be  consistent  with  both  the 
provisions  of  this  Rule  and  the 
provisions  of  the  Exchange  Act. 

((g)/)  Any  applicant  who  has  been 
denied  membership  or  association  with 
a  member  or  granted  only  conditional 
membership  or  association  pursuant  to 
[Rule  3.4(a).  (b).  or  (c)|  paragraph  (a), 
(b).  or(cj  of  this  Rule,  and  any  member 
or  person  associated  with  a  member 
who  is  not  permitted  to  continue  in 
membership  or  association  with  a 
member  or  whose  continuance  in 
membership  or  association  is 
conditioned  pursuant  to  (Rule  3.4(e)j 
paragraph  (d)  of  this  Rule,  may  appeal 
the  Membership  Committees  decision 
under  Chapter  XIX.  No  determination  of 
the  Membership  Committee  to 
discontinue  or  condition  a  person's 
membership  or  association  with  a 
member  pursuant  to  paragraph  Idl  of 
thisRule  [3.4(e)]  shall  take  effect  until 
the  review  procedures  under  Chapter 
XIX  have  been  exhausted  or  the  time  for 
review  has  expired. 

Persons  Associated  with  Member 
Organizations 

RULE  [3.51  3.6.  (a)  Persons  associated 
with  member  organizations  shall  be 
bound  by  the  Constitution  and  Rules  of 
the  Exchange  and  of  the  Clearing 
Corporation.  The  Exchange  may  bar  a 
person  from  becoming  or  continuing  to 
be  associated  with  a  member 
organization  if  such  person  does  not 
agree  in  writing,  [on  a]  in  a  manner  and 
form  prescribed  by  the  Exchange,  to 
furnish  the  Exchange  with  information 
with  respect  to  such  person's 
relationship  and  dealings  with  the 
member  organization[s],  and 
information  reasonably  related  to  such 
person's  other  securities  business,  as 
may  be  required  by  the  Exchange,  and 
to  permit  the  examination  of  its  books 
and  records  by  the  Exchange  to  verif\' 
the  accuracy  of  any  information  so 
supplied. 

(b)  Each  associated  person  of  a 
member  organization  that  is  required  to 
be  disclosed  on  Exchange  Act  Form  BD 
as  a  direct  owner  or  executive  officer 
(or,  if  the  member  organization  is  not 
required  to  be  a  registered  broker-dealer. 
each  associated  person  of  the 
organization  that  would  be  required  to 
be  disclosed  on  Form  BD  as  a  direct 
owner  or  executive  officer  in  the  event 
that  the  organization  was  a  registered 
broker-dealer)  is  required  to  submit  to 
the  Membership  Department,  pursuant 
to  Rule  3.9,  an  application  for  approval 
to  become  associated  with  the  member 
organization  in  that  capacity.  \o  person 
may  become  associated  with  a  member 
organization  in  the  capacity  of  a  direct 
owner  or  executive  officer  that  is  (or 


would  he)  required  to  be  disclosed  on 
Form  BD  unless  and  until  the 
Membership  Committee  approves  that 
association. 

i(b)  Each  member  organization  shall 
file  with  the  Exchange  and  keep  current 
a  list  and  descriptive  identification  of 
those  persons  associated  with  the 
member  organization  who  are  its 
executive  officers,  directors,  principal 
shareholders,  general  partners  and 
limited  partners,  .Such  persons  shall  fde 
with  the  Exchange  a  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  fForm  11-4).] 

(c)  A  claim  of  anv  Iperson  associated 
with  a  member  organization  described 
in  the  first  sentence  of  paragraph  (b)  of 
this  Rule  against  such  organization] 
associated  person  required  to  be 
approved  by  the  .Membership  Committee 
pursuant  to  paragraph  I  hi  of  this  Rule 
against  the  member  organization  with 
which  that  person  is  associated  shall  be 
subordinate  in  right  of  payment  [of]  to 
customers  and  other  members. 

Certain  Documents  Required  of 
[Applicants  and]  Members.  Applicants, 
and  Associated  Persons 

RULE  [3.6]  3.7  (al  Each  member  and 
member  applicant  shall  promptly  file 
the  following  documents  with  the 
Membership  Department: 

(il  each  member  organization  and 
member  organization  applicant  that  is  a 
corporation  shall  promptly  file  with  the 
Membership  Department  a  copv  of  the 
articles  or  certificate  of  incorporation  of 
the  organization,  the  by-laws  of  the 
organization,  and  all  amendments  to 
those  documents: 

[HI  each  member  organization  and 
member  organization  applicant  that  is  a 
partnership  shall  promptly  file  with  the 
Membership  Department  a  copy  of  any 
registration  certificate  of  the 
organization,  the  partnership  agreement 
of  the  organization,  and  all 
amendments  to  those  documents; 

(iiil  each  member  organization  and 
member  organization  applicant  shall 
promptly  file  with  the  Membership 
Department  any  other  documents 
relating  to  the  registration,  governance, 
capital  structure,  or  ownership  of  the 
organization  that  are  requested  bv  the 
Exchange:  and 

livl  each  member  and  member 
applicant  shall  promptly  file  with  the 
Membership  Department  anv  other 
documents  requested  by  the  Exchange 
that  are  reasonablv  related  to  that 
member's  business  on  the  Exchange  or 
proposed  business  on  the  Exchange. 

[hi  Each  member  and  member 
applicant  shall  promptly  file  with  the 
Membership  Department  its  business 
and  residence  addresses,  an  address 
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where  notices  may  be  served,  and  any 
changes  to  this  information. 

(c)  Each  member  shall  comply  with 
the  provisions  of  Exchange  Act  Section 
1 7ff)  and  Exchange  Act  Rule  1 7f-2 
respecting  the  fingerprinting  of  the 
member  and  its  covered  employees. 
Each  member  applicant  and  its  covered 
employees  shall  also  be  fingerprinted  in 
accordance  with  those  provisions. 

[(a)  Although  the  Exchange  may 
request  additional  information,  at  a 
minimum  offering  circulars,  private 
placement  memoranda,  the  partnership 
agreement  and  all  amendments  thereto, 
in  the  case  of  a  member  partnership,  the 
articles  of  incorporation,  by-laws  and  all 
amendments  thereto,  in  the  case  of  a 
member  corporation,  and  any  lease 
agreement  to  which  a  membership  is 
subject  pursuant  to  Rule  3.16(b),  shall 
be  filed  with  the  Membership 
Department  and  shall  be  subject  to 
review  by  the  Exchange:  however,  no 
action  or  failure  to  act  by  the  Exchange 
shall  be  construed  to  mean  that  the 
Exchange  has  in  any  way  passed  on  the 
investment  merits  of  or  given  approval 
to  any  such  document, 

(b)  Every  member  shall  file  with  the 
Membership  Department  and  keep 
current  an  address  where  notices  may 
be  ser\'ed. 

(c)  In  a  manner  and  form  prescribed 
by  the  Exchange,  every  member  and 
everv  executive  officer,  director, 
principal  shareholder,  general  partner 
and  limited  partner  of  a  member 
organization  shall  pledge  to  abide  by  the 
Constitution  and  Rules  of  the  Exchange, 
as  from  time  to  time  amended,  and  by 
all  circulars,  notices,  directives  or 
decisions  adopted  pursuant  to  or  made 
in  accordance  with  the  Constitution  and 
Rules.] 

Idj  Each  member  and  member 
applicant  that  is  a  registered  broker  or 
Healer  pursuant  to  Section  15  of  the 
Exchange  Act  shall  complete  Exchange 
Act  Form  BD  and  keep  its  Form  BD 
current  by  promptly  completing  any 
required  amendments  to  its  Form  BD. 
Each  member  or  applicant  that  is  a 
registered  broker-dealer  shall  also 
promptly  file  with  the  Membership 
Department,  in  a  manner  prescribed  by 
the  Exchange,  its  Form  BD  and  all 
required  amendments  thereto.  Each 
member  and  member  applicant  that  is 
not  required  to  be  a  registered  broker- 
dealer  shall,  in  a  manner  and  form 
prescribed  by  the  Exchange,  promptly 
file  with  the  Exchange  a  list  and 
descriptive  identification  of  those 
associated  persons  of  the  organization 
that  have  been,  and  that  are  applying  to 
be.  approved  by  the  Membership 
Committee  pursuant  to  Rule  3.6(b)  and 
anv  changes  to  this  information. 


(e)  In  a  manner  and  form  prescribed 
by  the  Exchange,  each  member,  member 
applicant,  and  associated  person 
required  to  be  approved  by  the 
Membership  Committee  pursuant  to 
Rule  3.6(b)  shall  pledge  to  abide  by  the 
Constitution  and  Rules  of  the  Exchange, 
as  from  time  to  time  amended,  and  by 
all  circulars,  notices,  directives,  or 
decisions  adopted  pursuant  to  or  made 
in  accordance  with  the  Constitution  and 
Rules. 

if]  All  documents  filed  with  the 
Membership  Department  by  members, 
applicants,  and  associated  persons  shall 
be  subject  to  review  by  the  Exchange: 
however,  no  action  or  failure  to  act  by 
the  Exchange  shall  be  construed  to 
mean  that  the  Exchange  has  in  any  way 
passed  on  the  investment  merits  of  the 
member,  applicant,  or  associated 
person,  or  the  adequacy  of  disclosure 
given  to  investors  by  the  member, 
applicant,  or  associated  person,  or  that 
the  Exchange  has  in  any  other  way 
given  approval  to  any  such  document. 

([dig)  [Members  and  member 
organizations]  Each  member  shall  keep 
and  maintain  a  current  copy  of  the 
Constitution  and  Rules  in  a  readily 
accessible  place.  Member  organizations 
that  are  approved  to  do  business  with 
the  public  pursuant  to  Rule  9.1  shall 
make  the  Constitution  and  Rules 
available  for  examination  by  customers. 

.   .  .  Interpretations  and  Policies 

.01     For  purposes  of  paragraph  (a)(i) 
of  this  Rule,  an  entity  organized  as  a 
limited  liability  company  shall  promptly 
file  with  the  Membership  Department  a 
copy  of  the  registration  certificate  of  the 
organization,  the  operating  agreement  of 
the  organization,  and  all  amendments 
to  those  documents. 

[Parents  of  Member  Organizations 

RULE  3.7.  Deleted  June  28.  1995  (95- 
21).] 

Nominees  and  Members  Who  Register 
Their  Memberships  for  Member 
Organizations 

RULE  3.8.  (a)  Each  member 
organization  that  is  the  oviner  of  a 
membership  for  which  the  member 
organization  will  not  be  acting  as  a 
lessor  and  each  member  organization 
that  is  a  lessee  of  a  membership  shall 
be  subject  to  the  following  provisions: 

(i)  the  member  organization  must 
designate  an  individual  nominee  to 
represent  the  organization  with  respect 
to  that  membership  in  all  matters 
relating  to  the  Exchange: 

(ii)  if  the  member  organization  is  the 
owner  or  lessee  of  more  than  one  such 
membership,  the  organization  must 


designate  a  different  individual  to  be  the 
nominee  for  each  of  the  memberships; 

(Hi)  each  nominee  of  a  member 
organization  designated  pursuant  to 
subparagraph  (al(i)  of  this  Rule  is 
required  to  have  an  authorized  floor 
function,  except  that  a  nominee  of  a 
member  organization  that  is  approved 
solely  to  transact  business  with  the 
public  pursuant  to  Rule  9.1  is  not 
required  to  comply  with  this 
requirement; 

(ivj  each  nominee  of  a  member 
organization  designated  pursuant  to 
subparagraph  (a)(i)  of  this  Rule  must  be 
approved  for  membership  in  accordance 
with  the  Rules;  and 

(v)  each  nominee  of  a  member 
organization  designated  pursuant  to 
subparagraph  (a)(i)  of  this  Rule  who  is 
approved  for  membership  shall  be 
deemed  to  be  an  individual  member. 

(b)  Each  member  organization  that  is 
the  owner  of  a  membership  for  which 
the  member  organization  mil  be  acting 
as  a  lessor  shall  be  subject  to  the 
following  provisions: 

(ij  the  member  organization  must 
designate  an  indi\idual  nominee  to 
represent  the  organization  with  respect 
to  that  membership  in  all  matters 
relating  to  the  Exchange: 

(ii)  if  the  member  organization  will  be 
acting  as  a  lessor  for  more  than  one 
membership,  the  organization  must 
designate  a  single  individual  to  act  as 
the  nominee  vnth  respect  to  all  of  those 
memberships: 

(Hi)  the  nominee  of  the  member 
organization  for  the  membership(s)  vdth 
respect  to  which  the  organization  will  be 
acting  as  a  lessor  may  not  have  an 
authorized  floor  function  with  respect  to 
such  membership(s); 

(iv)  the  nominee  of  the  member 
organization  for  the  membership(s)  with 
respect  to  which  the  organization  will  be 
acting  as  a  lessonpiust  satisfy'  all  of  the 
qualification  requirements  for 
membership,  except  for  those 
requirements  that  are  not  applicable  to 
lessors  or  that  are  applicable  solely  to 
members  who  will  have  an  authorized 
floor  function;  and 

(v)  the  nominee  of  the  member 
organization  for  the  membership! sj  with 
respect  to  which  the  organization  will  be 
acting  as  a  lessor  shall  be  deemed  to  be 
an  associated  person  of  the  organization 
and  shall  not  be  deemed  to  be  an 
individual  member  by  virtue  of  being 
approved  to  act  as  the  nominee  for  such 
membership(s). 

(c)  Each  individual  member  who  owns 
a  membership  and  each  Chicago  Board 
of  Trade  exerciser  may  apply  to  register 
his  or  her  membership  for  a  member 
organization.  Upon  approval  of  such  an 
application,  an  individual  who  has 
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rfgistfrcci  bis  or  her  membership  for  a 
member  organization  shall  represent  the 
organization  in  all  matters  relating  to 
thf  Exchange  in  the  same  manner  that 
(J  nominee  represents  a  member 
organization.  Each  individual  who 
registers  his  or  her  membership  for  a 
member  organization  must  have  an 
authorized  floor  function. 

Id!  A  member  organization 
represented  by  a  nominee  or  bv  an 
individual  who  has  registered  his  or  her 
membership  for  the  organization  shall, 
in  (1  manner  and  form  prescribed  by  the 
Exchange: 

(il  authorize  that  person  to  represent 
the  organization  with  respect  to  all 
n)atters  relating  to  the  Exchange; 

I  ill  agree  to  be  responsible  for  all 
obligations  arising  out  of  that  person's 
represeatation  of  the  member 
organization  in  all  matters  relating  to 
the  Exchange:  and 

I  nil  agree  to  guarantee  payment  of  all 
monetary  disciplinary  sanctions 
assessed  against  thai  person  ivith 
respect  to  activity  that  takes  place  while 
the  person  is  a  nominee  of  the 
organization  or  has  registered  his  or  her 
membership  for  the  organization. 
The  responsibility  of  the  member 
organization  pursuant  to  subparagraph 
(dHiij  of  this  Rule  shall  include  all 
obligations  to  the  Exchange  and  all 
obligations  to  other  members  resulting 
from  Exchange  transactions  or 
transactions  in  other  securities  made  bv 
the  person  on  behalf  of  the  member 
organization.  A  nominee  shall  not, 
solely  by  virtue  of  being  a  nominee  of  a 
member  organization,  have  any 
personal  liability  to  the  Exchange  or  to 
any  other  member  for  Exchange 
transactions  and  other  securities 
transactions  made  bv  the  nominee  on 
behnlt  of  the  member  organization. 
Similarly,  an  mdividual  shall  not,  solelv 
by  virtue  of  registering  bis  or  her 
membership  for  a  member  organization, 
have  any  personal  liabilitv  to  the 
Exchange  or  to  any  other  member  for 
Exchange  transactions  and  other 
securities  transactions  made  bv  the 
individual  on  behalf  of  the  member 
organization 

lel  The  following  requirements  shall 
applv  to  every  nominee  nf  a  member 
organization  and  to  every  individual 
who  has  registered  his  or  her 
membership  for  a  member  organization: 

111  the  person  must  be  materially 
involved  in  the  daily  operation  of  the 
Exchange  business  activities  of  the 
member  organization  for  which  the 
person  is  a  nominee  or  has  registered 
his  or  her  membership: 

nil  the  person  may  have  authorized 
floor  functions  only  on  behalf  of  one 
member  organization;  and 


iiiit  the  person  may  perform  floor 
functions  only  on  behalf  of  the  member 
organization  for  which  the  person  is 
approved  by  the  Exchange  to  perform 
such  functions  and  may  not  perform 
floor  functions  on  the  person  s  own 
behalf  or  on  behalf  of  another  member 
organization. 

(f)  Notwithstanding  the  provisions  of 
subparagraph  (ej(iii)  of  this  Rule,  a 
nominee  or  person  who  has  registered 
his  or  her  membership  for  a  member 
organization  may  act  as  an  independent 
Market-Maker  and/or  an  independent 
Floor  Broker  if  the  following  4 
requirements  are  satisfied: 

(Al  the  person  obtains  the  prior 
written  approval  to  do  so,  in  a  manner 
and  form  prescribed  by  the  Exchange. 
from  the  member  organization  for  which 
the  person  is  approved  by  the  Exchange 
to  perform  floor  functions: 

(Bl  the  member  organization  for 
which  the  person  is  approved  by  the 
Exchange  to  perform  floor  functions 
agrees,  in  a  manner  and  form  prescribed 
by  the  Exchange,  to  guarantee  all 
obligations  arising  out  of  that  person's  . 
activities  as  an  independent  Market- 
Maker  and/or  an  independent  Floor 
Broker: 

(C)  the  person  is  registered  as  a  broker 
or  dealer  pursuant  to  Section  15  of  the 
Exchange  Act;  and 

(D)  the  person  obtains  the  prior 
approval  to  act  in  this  capacity  from  the 
Membership  Committee. 

A  person  who  is  approved  to  act  as  an 
independent  Market-Maker  and/or  an 
independent  Floor  Broker  pursuant  to 
this  paragraph  (fj  shall  be  personally 
responsible  for  all  obligations  arising 
out  of  those  activities,  and  the  member 
organization  for  which  the  person  is 
approved  by  the  Exchange  to  perform 
floor  functions  shall  guarantee  these 
obligations. 

(g)  A  member  organization  may 
designate  one  or  more  inactive 
nominees.  An  "inactive  nominee"  of  a 
member  organization  is  an  individual 
who  is  eligible  to  become  an  effective 
nominee  of  that  organization  with 
respect  to  any  membership  for  which 
the  organization  is  either  an  owner  land 
not  a  lessor]  or  is  a  lessee.  The  following 
requirements  shall  apply  to  inactive 
nominees: 

(il  to  become  an  inactive  nominee  of 
a  member  organization,  an  individual 
must  be  approved  for  membership  and 
become  an  effective  nominee  of  the 
member  organization,  with  authorized 
floor  functions,  within  90  days  of  the 
approval  for  membership; 

(HI  an  individual  may  be  an  inactive 
nominee  of  only  one  member 
organization: 


(iiil  an  inactive  nominee  shall  have  no 
rights  or  privileges  of  membership  and 
shall  have  no  right  of  access  to  the 
trading  floor  of  the  Exchange,  unless 
and  until  the  inactive  nominee  becomes 
an  effective  member  pursuant  to  Rule 
3.10:  and 

(iv)  if  at  any  time  an  individual 
remains  an  inactive  nominee  for  6 
consecutive  months,  the  individual's 
eligibility  for  membership  will  be 
terminated  and  the  individual  must 
reapply  for  membership  m  order  to 
again  become  eligible  for  inactive 
nominee  status. 

((a)(1)  Pursuant  to  Rule  3.3,  every 
member  organization  that  owns  or 
lea.ses  a  membership  must  authorize  an 
individual  nominee  ("nominee"),  as 
defined  in  Rule  1  l{pp).  to  represent  the 
organization  with  respect  to  such 
membership  in  all  matters  relating  to 
the  Exchange. 

(2)  The  member  organization 
represented  by  a  nominee  shall  guaranty 
ail  obligations  arising  out  of  such 
nominee's  representation  of  the  member 
organization  in  all  matters  relating  to 
the  Exchange.  The  guaranty  shall 
include  all  obligations  to  the  Exchange 
and  all  obligations  to  other  members  or 
member  organizations  resulting  from 
Exchange  transactions  or  transactions  in 
other  securities,  including  such 
transactions  of  the  nominee  as  an 
independent  Market-Maker  and/or 
independent  Floor  Broker  for  the 
nominee's  own  account  as  authorized  in 
Paragraph  (a)(4)(C)  of  this  Rule. 

(.3)  The  authorization  and  guaranty 
required  in  Paragraphs  (a)(1)  and  (2)  of 
this  Rule  shall  be  on  a  form  or  forms 
prescribed  by  the  Exchange  and  filed 
with  the  Membership  Department. 

(4)  The  followmg  requirements  shall 
apply  to  all  nominees: 

(A)  A  nominee  must  be  approved  for 
membership  in  accordance  with  the 
Rules  of  the  Exchange. 

(B)  A  nominee  may  perform  floor 
functions  only  on  behalf  of  the  member 
organization  for  which  he  is  authorized 

(C)  Notwithstanding  the  provisions  of 
paragraph  (B)  above,  a  nominee,  who  is 
a  registered  broker/dealer,  mav  trade  as 
an  independent  Market-Maker  and/or 
independent  Floor  Broker;  provided  that 
the  nominee  has  the  prior  written 
approval  of  the  member  organization 
and  the  Exchange.  Such  approval  shall 
be  filed  with  the  Membership 
Department. 

(b)(1)  A  member  organization  mav 
designate  an  individual  as  an  "inactive 
nominee".  The  member  organization 
shall  pay  a  fee.  as  determined  by  the 
Board,  for  the  privilege  of  maintaining 
the  inactive  nominee  status. 
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(2)  The  following  requirements  shall 
apply  to  inactive  nominees: 

I  A)  To  be  eligible  for  inactive 
nnminee  status,  an  individual  must  be 
approved  for  membership  in  accordance 
with  the  Rules  of  the  Exchange. 

(B)  An  inactive  nominee  shall  have  no 
rights  or  privileges  of  membership  and 
shall  have  nn  right  of  access  to  the 
tradmg  floor  oi  the  Exchange,  unless 
and  until  said  inactive  nominee 
becomes  an  effective  member  pursuant 
to  Rule  3.10.  and  all  applicable 
Exchange  fees  are  paid. 

(C)  If  an  inactive  nominee  does  not 
become  an  effective  member  within  six 
(6)  months  of  approval  by  the 
Membership  Committee,  or  if  at  any 
time  an  individual  remains  an  inactive 
nominee  for  six  (6]  consecutive  months, 
the  individual's  eligibility  for 
membership  will  be  terminated.  In  order 
to  again  become  eligible  for  membership 
or  inactive  nominee  status,  the 
individual  must  reapply  for 
membership  pursuant  to  Rule  3.9.] 

Interpretations  and  Policies: 

.01  Nothing  in  paragraph  id]  of  this 
Rule  is  intended  to  define  or  limit  (i)  any 
obligations  between  a  nominee  of  a 
member  organization,  or  an  individual 
who  has  registered  his  or  her 
membership  for  a  member  organization, 
and  the  member  organization  itself,  (iij 
any  responsibilitv  such  a  person  may 
have  for  obligations  of  a  member 
organization  by  virtue  of  a  contractual 
obligation  or  ownership  relationship  to 
the  organization  beyond  merely  being  a 
nominee  or  individual  who  has 
registered  his  or  her  membership  for  the 
organization,  or  (Hi)  the  ability  of  the 
Exchange  to  sanction  or  take  other 
remedial  action  against  such  a  person 
pursuant  to  other  Exchange  rules  for 
rule  violations  or  other  activity  for 
which  remedial  measures  may  be 
imposed 

Application  Procedures  and  Approval 

nr  Disapproval 

RULE  3.9.  (a)  Anv  individual  or 
organization  desiring  to  become  a 
member,  any  applicant  or  member 
desiring  to  act  in  one  or  more  of  the 
membership  statuses  set  forth  in  Rule 
3.2(bl  or  3..1lbl.  anv  associated  person 
required  to  be  approved  by  the 
Membership  Committee  pursuant  to 
Rule  3.6(b}.  and  any  member  desiring  to 
change  the  Clearing  Member  that 
guarantees  the  member's  Exchange 
transactions  shall  submit  an  application 
to  the  Membership  Department  in  a 
form  and  manner  prescribed  by  the 
E.\change. 

(bl  The  Membership  Ojmmittee  shall 
establish  for  each  type  of  Imembership] 


application  a  submission  deadline  of  up 
to  90  days  prior  to  the  date  that  such  an 
application  will  be  considered  for 
approval.  These  submission  deadlines 
shall  be  published  in  a  regulatory 
circular.  (A  membership]  An 
application  must  be  submitted  to  the 
Membership  Department  in  accordance 
with  the  applicable  submission  deadline 
in  order  to  be  eligible  for  consideration. 
(All  application  fees  must  be  filed  with 
the  application.  Application  fees  are  not 
refundable.) 

(c]  Any  required  application  fees  must 
be  filed  mth  the  application  and  are  not 
refundable. 

id]  Each  applicant  shall  promptly 
update  the  application  materials 
submitted  to  the  Membership 
Department  if  any  of  the  information 
provided  in  these  materials  becomes 
inaccurate  or  incomplete  after  the  date 
of  submission  of  the  application  to  the 
Membership  Department  and  prior  to 
anv  approval  of  the  application. 

(\h]e]  Within  a  reasonable  time 
following  receipt  of  an  application  for 
membership,  an  application  to  change 
membership  capacity  statuses  set  forth 
in  Rule  3.2(bi  or  3.3(b),  or  an 
application  to  change  Clearing 
Members,  the  name  of  the  applicant  and 
the  application  request  shall  be 
published  in  the  Exchange  Bulletin  and 
posted  on  the  Exchange  Bulletin  Board. 
The  Membership  Committee  shall 
determine  for  each  type  of  the  foregoing 
applications  the  required  time  period 
that  the  above  information  must  be 
posted  on  the  Exchange  Bulletin  Board, 
pro\nded  that  in  no  event  shall  any  such 
required  posting  period  be  less  than  10 
days.  Notwithstanding  the  foregoing,  the 
required  posting  period  for  a  member's 
application  to  change  Clearing  Members 
shall  be  waived  if  the  Clearing 
Members)  that  will  no  longer  be 
guaranteeing  the  member's  Exchange 
transactions  consent  to  such  waiver  in 
a  form  and  manner  prescribed  by  the 
Exchange.  The  Membership  Committee 
may  also  determine  to  implement  a 
posting  period  requirement  for  other 
types  of  applications  submitted 
pursuant  to  paragraph  (a)  of  this  Rule. 
The  Membership  Committee  may 
shorten  or  waive  a  required  posting 
period  for  an  applicant  if  the 
Membership  Committee  determines  that 
doing  so  is  warranted  due  to 
extenuating  circumstances. 

(fl  The  Membership  Department  shall 
investigate  each  applicant  applying  to 
be  a  member  organization,  each 
associated  person  required  to  be 
approved  bv  the  Membership  Committee 
pursuant  to  Rule  3.6(bl.  and  each 
applicant  applying  to  be  an  individual 
member  (with  the  exception  of  any 


individual  member  applicant  who  was 
an  individual  member  within  6  months 
prior  to  the  date  of  receipt  of  that 
applicant's  membership  application  by 
the  Membership  Department).  The 
Membership  Department  may  also 
investigate  any  other  person  or 
oi^anization  that  submits  an 
application  pursuant  to  paragraph  (a)  of 
this  Rule. 

[(c)  Before  an  application  is  approved 
by  the  Membership  Committee: 

(1)  Even'  individual  applicant  and.  in 
the  case  of  applicant  organizations,  all 
persons  associated  with  the 
organization,  shall  be  investigated  by 
the  Membership  Department.  The 
applicant  shall  file  with  the 
Membership  Department  any  additional 
documents  that  may  be  required  by  the 
Exchange. 

(2)  An  applicant  seeking  trading 
privileges  shall  have  completed  the 
requirements  of  Rule  6.71.  Registration 
of  Floor  Brokers,  or  Rule  8.2, 
Registration  of  Meirket-Makers, 
including  attending  the  New  Member 
Orientation  Program  and  taking  the 
Floor  Member  Qualification  Exam. 

(3)  The  name  of  the  applicant  shall 
have  been  posted  on  the  Exchange 
Bulletin  Board  for  at  least  10  days. 

(d)  An  applicant  must  be  approved  by 
the  Membership  Committee  to  perform 
in  at  least  one  of  the  recognized 
capacities  of  a  member  as  stated  in 
Paragraph  (b)  of  Rule  3.1.] 

(g)  Any  person  applying  pursuant  to 
paragraph  (a)  of  this  Rule  to  have  an 
authorized  floor  function  is  required  to 
have  attended  the  Exchange's  New 
Member  Orientation  Program  and  to 
have  passed  the  Exchange's  Floor 
Member  Qualification  Exam. 
Additionally,  any  person  who  has 
attended  the  New  Member  Orientation 
Program  and  taken  and  passed  the  Floor 
Member  Qualification  Exam  and  who 
then  does  not  possess  an  authorized 
floor  function  for  more  than  1  year  is 
required  to  re-attend  the  New  Member 
Orientation  Program  and  to  re-pass  the 
Floor  Member  Qualification  Exam  in 
order  to  once  again  become  eligible  to 
have  an  authorized  floor  function.  A 
person  must  score  75%  or  better  on  the 
Floor  Member  Qualification  Exam  in 
order  to  pass  the  Exam.  Any  person  who 
fails  the  Floor  Member  Qualification 
Exam  must  wait  30  days  to  re-take  the 
Exam  after  failing  the  Exam  for  the  first 
time,  must  wait  60  days  to  re-take  the 
Exam  after  failing  the  Exam  for  the 
second  time,  and  must  wait  120  days  to 
re-take  the  Exam  after  failing  the  Exam 
for  a  third  or  subsequent  time.  The 
Exchange  may  not  waive  any  of  the 
requirements  set  forth  in  this  paragraph 

(gl- 
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Ihl  The  Membership  Committee  may 
approve  an  application  submitted 
pursuant  to  paragraph  (a)  of  this  Rule 
onlv  if  any  apphcable  posting  period 
requirement  pursuant  to  paragraph  (e) 
of  this  Rule  has  been  satisfied,  any 
investigation  pursuant  to  paragraph  (f) 
of  this  Rule  has  been  completed,  and 
any  applicable  orientation  and  exam 
requirements  pursuant  to  paragraph  (g) 
of  this  Rule  have  been  satisfied. 

HI  Each  applicant  that  submits  an 
application  pursuant  to  paragraph  (a)  of 
this  Rule  and  each  person  associated 
with  the  applicant  shall  submit  to  the 
Membership  Department  any  additional 
information  requested  by  the  Exchange 
m  connection  ivith  the  Exchange's 
review  of  the  application  and  may  be 
required  to  appear  before  the 
Membership  Committee  and/or  a  File 
Review  Subcommittee  of  the 
Membership  Committee  for  an  in-person 
inter\-iew  or  inter\'iews. 

((el/1  Upon  completion  of  the 
application  process,  the  Membership 
(Committee  shall  consider  and  vote  on 
the  approval  or  disapproval  of  the 
application,  unless  there  is  just  cause 
for  delav.  One  such  just  cause  for  delay 
IS  when  an  applicant  is  the  subject  of  an 
inquin,'.  investigation,  or  proceeding 
conducted  by  a  self-regulatory 
organization  or  governmental  authority 
that  involves  the  applicant's  fitness  for 
membership.  In  such  an  instance,  the 
Meml)ership  Committee  need  not  act  on 
anv  application  submitted  bv  that 
applicant  until  the  matter  has  been 
resolved  [Individual  applicants  and 
;i«rsons  associated  with  applicant 
organizations  mav  be  required  to  appear 
in  person  before  the  Membership 
Committee  or  a  subf:ommittee  thereof. 
The  Committee  mav  also  require  any 
member  or  person  associated  with  a 
member  organization  who  may  possess 
information  relevant  to  the  applicant's 
suitability  for  membership  to  provide 
information  or  testimony.] 

([f]i)  Approval  of  an  application 
requires  a  vote  of  the  majority  of  the 
members  of  the  Membership  Committee 
then  in  office.  Any  applicant  that  is 
approved  to  be  a  member  by  the 
.\fembership  Committee  must  be 
approved  bv  the  Membership  Committee 
to  perform  in  at  least  one  of  the 
recognized  capacities  of  a  member  as 
stated  in  Rule  3.1lbj.  Written  notice  of 
the  action  of  the  Membership 
Committee.  specif\iiig  in  the  case  of 
disapproval  of  an  application  the 
grounds  therefor,  shall  be  provided  to 
the  applicant. 

(ig]/)  If  the  application  process  is  not 
completed  within  [six  [6]]  6  months  of 
the  jfilingl  submission  of  the 
applic  ationlforml  and  the  appropriate 


fee(s).  the  application  shall  be  deemed 
to  be  automatically  withdrawn. 

.   .  .  Interpretations  and  Policies: 

.01    Any  member  that  submits  an 
application  pursuant  to  paragraph  (aj  of 
this  Rule  to  change  Clearing  Members 
shall  submit  to  the  Membership 
Department  along  with  the  application 
a  financial  statement  in  a  form 
prescribed  by  the  Exchange  which  sets 
forth  the  member's  assets  and  liabilities. 
The  Membership  Department  shall 
provide  a  copy  of  this  financial 
statement  to  the  new  Clearing  Member 
designated  in  the  application. 

.02    The  Membership  Committee  may 
disapprove  the  membership  application 
of  an  organization  if  the  Membership 
Committee  determines  that  the  name  of 
the  organization  is  confusingly  similar 
to  the  name  of  an  existing  member 
organization.  A  member  organization 
desiring  to  change  the  name  of  the 
organization  shall  submit  an 
application  to  the  Membership 
Department  in  a  form  and  manner 
prescribed  by  the  Exchange.  As  with 
member  organization  applicants,  the 
Membership  Committee  may  disapprove 
a  name  change  requested  bv  a  member 
organization  if  the  Membership 
Committee  determines  that  the  desired 
name  is  confusingly  similar  to  the  name 
of  another  member  organization.  For  the 
purposes  of  this  Interpretation  and 
Policy  .01,  the  name  of  an  organization 
shall  include  both  its  official  name  and 
the  name  under  which  the  organization 
conducts  business. 

Effectiveness  of  Membership 
[Applications]  or  Approved  Associated 
Person  Status 

RULE  3.10.  (a)  Each  applicant  for 
membership,  for  one  of  the  membership 
statuses  set  forth  in  Rule  3.21  bl  or  3.3(bl. 
or  for  an  approved  associated  person 
status  pursuant  to  Rule  3.6(b)  must 
become  effective  in  that  status  v^ithin  90 
days  of  the  date  of  the  applicant's 
approval  for  that  status,  except  that  an 
applicant  to  become  a  lessor  may 
become  effective  in  that  status  within  6 
months  of  the  date  of  the  applicant's 
approval  for  that  status. 

(bj  An  applicant  for  membership  shall 
become  an  effective  member  upon  lij 
satisfying  the  applicable  requirements  to 
obtain  a  membership  and  (HI  release  of 
a  membership  to  that  member  by  the 
Membership  Department. 

[Applicants  must  become  effective 
members  within  90  days  of  the  date  of 
approval  by  the  Membership 
Committee;  provided  that  applicants  for 
inactive  nominee  status  must  become 
effective  members  within  6  months. 


Applicants  shall  become  effective  as 
follows: 

(a)  An  applicant  for  membership 
pursuant  to  paragraph  (b)  of  Article 
Fifth  of  the  Certificate  of  Incorporation 
upon  release  by  the  Membership 
Department. 

(b)  An  individual  or  organizational 
applicant  for  membership  upon 
purchase  of  and  payment  for  an 
Exchange  membership  and  release  by 
the  Membership  Department. 

(c)  A  lessee  applicant  upon  the 
transfer  of  a  membership  to  his  use 
pursuant  to  Rule  3.16  and  release  by  the 
Membership  Department. 

(d)  A  nominee  applicant  shall  become 
effective  xvhen  the  member  organization 
notifies  the  Membership  Department  in 
writing  that  the  nominee  should  become 
effective  on  a  specific  date  on  a  specific 
membership.] 

Notice  of  [Membership]  Effectiveness  of 
Membership  or  Approved  Associated 
Person  Status 

RULE  .3,11.  Promptly  following  the 
effectiveness  of  any  membership, 
membership  status  pursuant  to  Rule 
3.2fbl  or  3.3lbi.  or  associated  person 
status  pursuant  to  Rule  3.6lbl,  notice  of 
such  effectiveness  shall  be  published  in 
the  Exchange  Bulletin. 

[With  respect  to  each  membership 
that  becomes  effective  in  accordance 
with  Rule  3.10,  the  Membership 
Department  shall  promptly  mail  a  notice 
thereof  to  all  members  ancf  shall  post  a 
copy  of  such  notice  on  the  bulletin 
board  of  the  Exchange.] 

[Ownership  of]  Membership  Rights  and 
Restrictions  on  Their  Transfer 

RULE  3.12.  (a)  No  rights  shall  be 

acquired  by  ownership  of  a  regular 
membership  except  the  right  to  an 
aliquot  part  of  the  net  assets,  if  any. 
remaining  after  the  payment  of  all  debts 
and  obligations  of  the  Exchange  in  the 
event  of  its  dissolution  and  winding  up 
and.  if  the  oixTier  of  the  membership  is 
in  good  standing,  such  rights  as  may  be 
provided  by  the  Constitution  and  Rules 
to  members  in  good  standing. 

(b)  Except  for  the  rights  granted  to  the 
grantee  of  an  Authorization  to  Sell  a 
membership  pursuant  to  Rule  3.14(d) 
andRule  3  15(bj: 

(ij  The  Exchange  shall  not  recognize 
any  interest  in  the  property  or  other 
rights  represented  by  a  membership 
except  that  of  its  owner  as  registered 
with  the  Exchange, 

Hi)  \'o  recognition  or  effect  shall  be 
given  by  the  Exchange  to  any  agreement 
or  to  any  instrument  entered  into  or 
executed  by  a  member  or  his  legal 
representatives  which  purports  to 
transfer  or  assign  the  interest  of  the 


Federal 


Register /Vol. 


64,  No.  222 /Thursday.  November  18,  1999 /Notices 


r)3073 


member  in  the  member's  membership, 
or  in  the  proceeds  or  any  part  thereof, 
or  which  purports  to  create  any  lien  or 
other  right  with  respect  thereto,  or 
which  purports  in  any  manner  to 
provide  for  the  disposition  of  such 
proceeds  to  a  creditor  of  such  member, 
nor  shall  payment  of  such  proceeds  be 
made  by  the  Exchange  on  the  order  of 
such  member. 

[No  rights  shall  be  acquired  by 
ownership  of  a  regular  membership 
except  the  right  to  an  aliquot  part  of  the 
net  assets,  if  any,  remaining  after  the 
paym.ent  of  all  debts  and  obligations  of 
the  Exchange  in  the  event  of  its 
dissolution  and  winding  up  and,  if  the 
owner  of  the  membership  is  in  good 
standing,  such  rights  as  may  be 
provided  by  the  Constitution  and  Rules 
to  members  in  good  standing.  Special 
members  shall  have  no  interest  in  or  any 
right  to  share  in  any  distribution  of  the 
propertv  and  assets  of  the  Exchange  in 
the  event  of  its  dissolution  and  winding 
up.] 

Purchase  of  Membership 

RILE  3  13.  (a)  Newly  Issued 
Memberships.  [Newly  issued 
memberships  may  be  purchased  by 

approved  applicants,  through  the 
Membership  Department,  when  and  as 
made  available  by  the  Exchange, 
Memberships  purchased  under  this 
Paragraph  (a]  shall  be  acquired  and  paid 
for  within  10  days  of  the  applicant's 
receipt  of  the  Notice  of  Approval  issued 
pursuant  to  Rule  3.8.]  When  and  as 
made  available  by  the  Exchange,  newly 
issued  memberships  may  be  purchased, 
pursuant  to  procedures  established  by 
the  Exchange,  by  those  approved  to  be 
an  oMTJpr  or  lessor 

(b)  Outstanding  Memberships. 
Outstanding  transferable  memberships 
with  respect  to  which  notices  of  sale 
have  been  filed  under  Rule  3.\4la)  may 
be  purchased  [by  approved  applicants.] 
through  the  Membership  Department 
and  in  accordance  with  the  following 
procedures  bv  those  approved  to  be  an 
owner  or  lessor.  [All  bids  from  approved 
applicants]  Each  membership  bid  must 
he  submitted  in  writing  to  the 
Membership  Department  [of  the 
Exchange].  Only  those  approved  to  be 
an  owner  or  lessor  may  submit  a  bid 
and  anv  such  bid  shall  be  canceled  at 
such  time  that  the  bidder  is  no  longer 
approved  to  he  an  owner  or  lessor. 
Provided  that  a  bid  is  not  canceled 
pursuant  to  the  foregoing  sentence,  the 
hid  shall  remain  in  effect  for  6  months 
unless  vsTitten  revocation  of  the  bid  is 
received  bv  the  Membership 
Department.  The  Membership 
Department  will  file  [all  bids  by  class  of 
membership]  each  bid  according  to  the 


highest  price  and  the  earliest 
submission  date.  The  highest  bid  with 
the  earliest  filing  date  will  be  posted  on 
the  Exchange  [bulletin  board]  Bulletin 
Board  and  published  in  the  Exchange 
Bulletin.  [All  bids  remain  in  effect  for 
six  months  unless  written  revocation 
thereof  is  received  by  the  Membership 
Department.)  When  a  bid  filed  in 
accordance  with  the  procedures  of  this 
|P]paragraph  (b)  is  matched  with  an 
offer  filed  in  accordance  with  the 
[provisions]  procedures  of  Rule  3.14(a), 
neither  can  be  changed  or  withdrawn. 
[Memberships  purchased  under  this 
Paragraph  (b)  shall  be  acquired  and  paid 
for  within  90  days  of  the  applicant's 
receipt  of  the  Notice  of  Approval  issued 
pursuant  to  Rule  3.8.] 

(c)  Payment.  Not  later  than  the  second 
business  day  following  the  acceptance 
of  a  bid  pursuant  to  paragraph  (a)  of 
this  Rule  or  the  matching  of  [the]  a  bid 
and  offer  pursuant  to  paragraph  (b)  of 
this  Rule,  the  purchaser  shall  deliver  to 
the  Membership  Department  a  certified 
or  cashier's  check  made  payable  to  the 
Exchange  covering  the  purchase  price  of 
the  membership. 

Sale  and  Transfer  of  Membership 

RULE  3.14.  (a)  Sale  by  Owner.  The 
owner  of  a  transferable  membership 
[who]  that  desires  to  sell  [his]  the 
membership  shall  submit  a  written  offer 
of  sale  to  the  Membership  Department. 
Each  offer  shall  remain  in  effect  for  6 
months  unless  written  revocation  of  the 
offer  is  received  by  the  Membership 
Department.  The  Membership 
Department  will  file  (all  such  offers  by 
class  of  membership]  each  offer 
according  to  the  lowest  price  and  the 
earliest  submission  date.  The  lowest 
offer  with  the  earliest  filing  date  will  be 
posted  on  the  Exchange  (bulletin  board] 
Bulletin  Board  and  published  in  the 
Exchange  Bulletin.  [All  offers  remain  in 
effect  for  six  months  unless  written 
revocation  thereof  is  received  by  the 
Membership  Department.  After]  When 
an  offer  filed  in  accordance  with  the 
procedures  of  this  [PJpaiagTaph  (a)  is 
matched  with  a  bid  filed  in  accordance 
with  the  [provisions]  procedures  of  Rule 
3.13(b).  neither  can  be  changed  or 
withdrawn.  The  owner  of  a  membership 
for  which  [A  member  who  has  filed  an 
offer  of  sale  shall,  so  long  as  he]  an  offer 
of  sale  has  been  matched  with  a  bid 
shall,  so  long  as  the  member  remains  in 
good  standing  and  until  the  purchase 
price  of  the  membership  has  been  paid, 
continue  to  have  all  of  the  rights  [and 
privileges,  and  shall  remain  subject  to 
all  of  the  duties  and  obligations,], 
privileges,  duties,  and  obligations  of 
membership. 


tbj  bale  lor  LancellationJ  by 
Exchange.  Whenever  one  or  more  of  the 
following  conditions  exist  with  respect 
to  a  (transferable  regular  membership  or 
a  special]  member  that  is  the  owner  or 
lessee  of  a  transferable  membership,  the 
Exchange  may  offer  the  membership  for 
sale  in  accordance  with  Rule  3.14(a): 

((!]/)  An  individual  member  has  died 
or  has  been  declared  legally 
incompetent,  and  the  ov^Tier  or  the  legal 
representative  of  [such  member]  the 
owner  has  failed  to  consummate  a 
transfer  of  the  membershipl(s)]  within  6 
months  of  the  member's  death  or 
incompetence  or  within  such  extended 
time  as  may  have  been  granted  by  the 
Exchange; 

((2)//)  A  member's  good  standing  has 
been  terminated,  or  has  been  suspended 
and  has  failed  to  be  reinstated  at  the 
expiration  of  the  period  of  suspension 
including  any  extension  of  such  period 
Jwhich]  that  may  have  been  granted  by 
the  Exchange; 

([3];7/)  A  member  organization  has 
been  dissolved,  formally  or  informally, 
and  no  transfer  of  its  membership{(s)] 
has  been  accomplished  within  6  months 
of  the  dissolution  or  within  such 
extended  time  as  may  have  been  granted 
by  the  Exchange. 

(Whenever  one  or  more  of  such 
conditions  exist  with  respect  to  a 
special  membership  and  the  Exchange 
determines  not  to  offer  such  special 
membership  for  sale,  the  Exchange  may 
cancel  such  special  membership  by 
filing  a  cancellation  of  special 
membership  form  with  the  Membership 
Department.  Notice  of  each  such 
cancellation  shall  be  mailed  to  all 
members  and  shall  be  posted  on  the 
bulletin  board  of  the  Exchange, 
Following  such  cancellation,  the 
individual  or  organization  having  its 
special  membership  cancelled  shall 
cease  to  have  any  of  the  rights, 
privileges  or  obligations  of 
membership.] 

(c)  Transfer  by  Owner.  The  owner  of 
a  transferable  membership  may  transfer 
[such]  the  membership  without 
adhering  to  the  provisions  contained  in 
Rule  3.13(b)  and  [3.14(a)]  paragraph  (a) 
of  this  Rule  so  long  as  one  of  the 
following  qualif\'ing  circumstances  is 
applicable  to  and  descriptive  of  the 
desired  transfer  and  the  transferee  is 
approved  [for  membership  in 
accordance  with  the  Rules  of  the 
Exchange]  to  be  an  OHTier  or  lessor: 

((l]i)  The  owner  of  a  transferable 
membership  (whether  or  not  [such]  the 
membership  is  registered  for  a  member 
organization)  requests  the  transfer  of     ~ 
[such]  the  membership  to  (his)  the 
member's  spouse,  brother,  sister,  parent, 
child,  grandparent,  or  grandchild; 
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(|2|;j)  The  uvvrier  of  a  transferable 
membership  requests  the  transfer  of 
[such]  the  membership  to  an 
organization  which  has  succeeded, 
through  statutorv  merger,  exchange  of 
stoclt.  or  acquisition  of  assets  to  the 
business  of  the  transferor: 

([3|j7;)  The  owner  of  a  transferable 
membership  nnjuests  the  transfer  of 
hu(,hi  tbf  membership  to  an 
organization  in  which  the  transferor  will 
maintain  |a  substantial  interest,  that  is.] 
■ill  mtt'rt'st  at  least  equal  in  value  to  the 
ic:ost  HI    (  urifnl  market  price  of  the 
membership  iwhichever  is  lower);  or 

([4  In)  The  owner  of  a  transferable 
membership  fpfjuests  the  transfer  of 
such  membership  to  an  individual  or 
organization  which  is  a  partner  or 
shareholder  of  the  transferor  as  part  or 
all  of  a  licjuidation  distribution  of  the 
transferor. 

[.Notwithstanding  the  foregoing. 
transfers  pursuant  to  this  Paragraph  (c) 
shall  not  become  effective  until  there 
has  been  deposited  with  the 
Membership  Department  an  amount 
equal  to  the  last  sale  of  a  membership 
of  the  same  class  as  the  membership 
being  transferred  or  an  acceptable  Letter 
of  (juarantee  from  a  Clearing  Member 
for  such  amount,  which  amount  shall  be 
applied  as  though  it  were  proceeds  of 
the  sale  of  a  membership  for  the 
purposes  of  Rule  3.15.] 

Id)  Autborization<^  to  Sell.  The  owner 
of  a  transferablt-  nwmhership  mav 
vnliintarilv  s;rant  to  another  Exchange 
mfmher  an  Authorization  to  Sell  the 
mcmbfrship  Authorizations  to  Sell 
shall  be  subject  to  the  following 
provisions: 

(i)  An  Authorization  to  Sell  shall  be 
effective  only  if  it  has  been  executed  on 
a  form  prescribed  by  the  Exchange  and 
filed  with  the  Mt-mbership  Department. 

(HI  A  membership  owner  may  not 
grant  an  Authorization  to  Sell  a 
particular  membership  to  more  than  one 
member. 

(Hi)  The  grantee  of  an  Authorization 
to  Sell  shall  have  all  of  the  authority 
granted  under  the  Constitution  and 
Rules  relating  to  the  sale  of  the 
membership  that  would  otherwise  be 
vested  in  the  membership  owner, 
including  the  sole  authority  to 
determine  whether  and  when  to  submit 
a;i  offer  to  sell  the  membership  in 
(ircnrdance  with  the  provisions  of 
paragraph  (a I  of  this  Rule. 
Sotwithstanding  the  foregoing,  a 
grantee  of  an  Authorization  to  Sell  must 
(A)  notify  the  membership  owner  in 
writing  at  least  3  business  days  prior  to 
exercising  the  grantee's  right  to  sell  the 
membership  of  any  decision  bv  the 
grantee  to  exercise  that  right  and  (B) 


provide  the  Membership  Department 
with  written  verification  in  a  form  and 
manner  prescribed  by  the  Exchange  that 
the  required  notice  has  been  provided  to 
the  membership  owner. 

(iv)  A  membership  owner  that  has 
granted  an  Authorization  to  Sell  shall 
have  no  authority  to  direct  the  sale  or 
transfer  of  the  membership.  An 
Authorization  to  Sell  shall  be 
irrevocable  and  may  only  be  canceled  if 
the  grantee  of  the  Authorization  to  Sell 
consents  to  its  cancellation  in  a  form 
and  manner  prescribed  by  the 
Exchange. 

(vj  When  a  membership  owner  has 
granted  an  Authorization  to  Sell  a 
membership,  the  Exchange  shall  take 
direction  solely  from  the  grantee  of  the 
Authorization  to  Sell  with  respect  to 
matters  relating  to  the  sale  of  the 
membership.  Notwithstanding  the 
foregoing,  a  membership  oivTier  and  a 
grantee  may  have  a  written  contract 
between  them  which  sets  forth  the 
circumstances  under  which  the  grantee 
may  exercise  the  grantee's  authority  to 
sell  the  membership,  and  any  breaches 
of  this  written  contract  may  be  redressed 
through  arbitration  under  Chapter  XVIII 
of  the  Rules  or  through  other  means 
permitted  by  that  Chapter.  The 
membership  owner  and  the  grantee 
shall  promptly  file  with  the  Membership 
Department  a  copy  of  any  such  contract 
and  any  amendments  thereto. 

(vi)  In  the  event  a  grantee  of  an 
Authorization  to  Sell  exercises  the 
grantee's  right  to  sell  the  membership  bv 
submitting  an  offer  to  sell  the 
membership  in  accordance  with  the 
provisions  of  paragraph  (a)  of  this  Rule, 
the  grantee  may  not  be  the  purchaser  of 
the  membership  and  no  bid  submitted 
by  the  grantee  pursuant  to  Rule  3.13(b) 
shall  be  matched  with  the  offer  to  sell 
the  membership  unless  the  membership 
owner  consents  in  a  form  and  manner 
prescribed  by  the  Exchange  to  having 
the  grantee  be  the  purchaser  of  the 
membership. 

(vii)  Following  the  receipt  by  the 
Membership  Department  of  an 
Authorization  to  Sell  that  has  been 
granted  by  a  member,  a  cancellation  of 
the  Authorization  to  Sell,  or  a  contract 
concerning  the  exercise  of  authority 
under  the  Authorization  to  Sell,  the 
Membership  Department  shall  provide  a 
copy  of  the  applicable  document  to  anv 
Clearing  Member  that  guarantees  the 
member's  Exchange  transactions. 

(viiij  The  grant  of  an  Authorization  to 
Sell  a  membership  shall  include  the 
grant  of  a  security  interest  in  any 
proceeds  from  the  sale  of  the 
membership  that  the  grantee  of  the 
Authorization  to  Sell  is  entitled  to 
receive  pursuant  to  Rule  3.15(b),  and  a 


properly  executed  Authorization  to  Sell 
form  that  has  been  filed  with  the 
Membership  Department  shall 
constitute  a  security  agreement  which 
grants  the  foregoing  security  interest  to 
the  grantee  of  the  Authorization  to  Sell, 
The  grantee  of  an  Authorization  to  Sell 
may  act  to  perfect  the  foregoing  security 
interest  under  applicable  law.  which 
may  include  the  filing  of  one  or  more 
UCC-1  Financing  Statements.  Hoivever, 
failure  by  a  grantee  of  an  Authorization 
to  Sell  to  perfect  the  foregoing  security 
interest  under  applicable  law  shall  not 
affect  the  rights  of  the  grantee  under  the 
Rules.  In  the  event  of  a  cancellation  of 
an  Authorization  to  Sell  pursuant  to 
paragraph  ld)liv)  of  this  Rule,  the 
grantee  of  the  Authorization  to  Sell 
shall  promptly  file  a  Termination 
Statement  with  even,-  filing  authority 
where  UCC-1  Financing  Statements 
were  filed  with  respect  to  the 
Authorization  to  Sell.  The  grantee  of  an 
Authorization  to  Sell  shall  promptly  file 
with  the  Membership  Department  a  file- 
stamped  copy  of  any  UCC  filings  made 
with  respect  to  the  Authorization  to  Sell. 

Proceeds  from  Sale  of  Membership 

RULE  3.15.  lal  In  the  event  of  a  sale 
of  a  membership  for  which  no 
Authorization  to  Sell  has  been  granted, 
the  Exchange  shall  remit  the  sale 
proceeds  from  the  sale  of  the 
membership  to  the  member  whose 
membership  was  sold  promptly 
following  receipt  of  the  sale  proceeds  by 
the  Exchange  pursuant  to  Rule  3.13(c). 

(b)  In  the  event  of  a  sale  of  a 
membership  for  which  an  Authorization 
to  Sell  has  been  granted: 

(i)  The  grantee  of  the  Authorization  to 
Sell  shall  have  2  business  days  from  the 
dote  of  the  sale  to  notify  the 
Membership  Department  in  writing  of 
any  claims  the  grantee  has  against  the 
member  whose  membership  was  sold. 
Such  claims  shall  be  limited  to  claims 
that  are  related  to  the  Exchange 
business  activities  of  the  member  whose 
membership  was  sold. 

(ii)  For  the  purposes  of  this  Rule, 
claims  related  to  Exchange  business 
activities  shall  include,  but  not  be 
limited  to.  claims  associated  with 
Exchange  transactions,  securities  or 
futures  transactions  other  than  on  the 
Exchange  that  are  related  to  Exchange 
transactions  or  positions  resulting  from 
Exchange  transactions,  loans  or 
guarantees  of  loans  for  the  purpose  of 
purchasing  an  E.xchange  membership, 
and  ser\-ices  provided  in  connection 
with  any  of  the  foregoing.  Whether  a 
claim  is  related  to  Exchange  business 
activities  shall  be  determined  solely  by 
the  Exchange. 
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(iiil  The  written  claims  notification 
provided  by  the  grantee  of  the 
Authorization  to  Sell  shall  be  in  a  form 
prescribed  by  the  Exchange  and  shall 
specif\'  the  amount  and  nature  of  the 
ilaims.  Promptly  following  its  receipt  by 
the  Membership  Department,  the 
Membership  Department  shall  provide  a 
copy  of  the  written  claims  notification  to 
the  member  whose  membership  was 
sold. 

(ivj  The  member  whose  membership 
was  sold  shall  have  5  business  days 
from  the  date  of  the  sale  to  either 
acknowledge  or  contest,  in  a  form  and 
manner  prescribed  by  the  Exchange,  the 
claims  set  forth  in  the  written  claims 
notification.  In  the  event  the  member 
whose  membership  was  sold  does  not 
contest  a  claim  in  the  written  claims 
notification  within  the  prescribed  time 
period  and  in  the  manner  prescribed  by 
the  Exchange  for  doing  so.  the  claim 
shall  be  deemed  to  have  been 
acknowledged  by  the  member  whose 
membership  was  sold. 

Iv)  Promptly  following  the  expiration 
of  the  5  business  day  period  under 
subparagraph  Ibjdij  of  this  Rule: 

(Al  The  Exchange  shall  remit  to  the 
grantee  of  the  Authorization  to  Sell  that 
portion  of  the  sale  proceeds  applicable 
to  claims  m  the  written  claims 
notification  that  were  acknowledged  by 
the  member  whose  membership  was 
sold. 

iBi  The  Exchange  shall  escrow  that 
portion  of  the  remammg  sale  proceeds 
applicable  to  claims  in  the  viritten 
claims  notification  that  were  contested 
by  the  member  v.hose  membership  was 
sold. 

(C)  The  Exchange  shall  remit  to  the 
niember  whose  membership  was  sold 
any  portion  of  the  sale  proceeds 
remaining  after  the  pro\ision  for  any 
payments  and  escrow  under  the  above 
provisions. 

Ivil  Any  portion  of  the  sale  proceeds 
applicable  to  contested  claims  that  has 
been  escrowed  pursuant  to  this  Rule 
shall  remain  in  escrow  until  the  grantee 
of  the  Authorization  to  Sell  and  the 
member  whose  membership  was  sold 
resolve  the  claims  through  arbitration 
under  Chapter  XVIII  of  the  Rules  or 
through  other  means  permitted  by  that 
Chapter  Xotwithstanding  the  foregoing. 
the  Exchange  may  determine  to  release 
the  escrowed  portion  of  the  sale 
proceeds  to  the  member  whose 
membership  was  sold  in  the  event  the 
Exchange  determines  that  the  grantee  of 
the  Authorization  to  Sell  is  not 
proceeding  in  good  faith  to  resolve  the 
contested  claims.  Escrowed  sale 
proceeds  shall  bear  interest  at  the 
prevailing  money  market  rate 
determined  by  the  Exchange.  The 


interest  on  the  escrowed  sale  proceeds 
shall  be  available  to  contribute  toward 
the  satisfaction  of  the  contested  claims. 

fviil  Following  the  resolution  of  any 
contested  claims  for  which  sale 
proceeds  have  been  escrowed  pursuant 
to  this  Rule,  the  grantee  of  the 
Authorization  to  Sell  and  the  member 
whose  membership  was  sold  shall  notify 
the  Membership  Department  in  a  form 
and  manner  prescribed  by  the  Exchange 
of  the  resolution  of  the  claims. 
Following  receipt  by  the  Membership 
Department  of  notification  of  the 
resolution  of  the  contested  claims,  the 
Exchange  shall  promptly  (A)  remit  to 
the  grantee  of  the  Authorization  to  Sell 
that  portion  of  the  escrowed  sale 
proceeds  and  interest  thereon  to  which 
the  grantee  is  entitled  pursuant  to  the 
resolution  and  (B)  remit  to  the  member 
whose  membership  was  sold  that 
portion  of  the  escrowed  sale  proceeds 
and  interest  thereon  to  which  the 
member  whose  membership  was  sold  is 
entitled  pursuant  to  the  resolution. 

[Upon  any  sale  of  a  membership 
pursuant  to  Rule  3.14,  the  Exchange 
shall  hold  the  proceeds  of  the  sale  for 
a  period  of  20  days  from  the  date  of 
posting  notice  of  the  sale  in  the 
Exchange  Bulletin  and  on  the  Exchange 
bulletin  board(s).  during  which  period 
claims  against  the  proceeds  may  be  filed 
b\  mfmbers  for  payment  in  accordance 
with  thi--^  RuIp.  As  soon  as  practicable 
following  such  20  day  period,  the 
proceeds  shall  be  applied  by  the 
Exchange  to  the  following  purposes  and 
in  the  following  order  of  priority: 

(a)  The  payment  (jf  sui.n  sums  as  the 
Board  shall  determine  are  or  may 
become  due  to  the  Exchange  from  the 
member  or  from  the  member 
organization  on  whose  behalf  the 
membership  was  registered. 

(b)  The  payment  of  such  sums  as  the 
Board  shall  determine  are  or  may 
become  due  to  the  Clearing  Corporation 
from  the  member  whose  membership  is 
transferred  or  from  the  member 
organization  on  whose  behalf  the 
membership  was  registered. 

(c)  The  payment  of  such  sums  as  the 
Board  shall  determine  are  due  by  such 
member  or  by  the  member  organization 
on  whose  behalf  the  membership  was 
registered  to  other  members  in  payment 
of  claims  made  by  such  other  members 
arising  directly  as  a  result  of  (1) 
Exchange  transactions.  (2)  transactions 
of  such  member  in  securities  other  than 
on  the  Exchange  which  are  effected  or 
carried  in  an  account  maintained  by  a 
clearing  member  or  (3)  loans  or 
guarantees  of  loans  to  such  member  or 
member  organization  for  the  purpose  of 
purchasing  an  Exchange  membership  or 
for  an\  purpose  other  than  the  purchase 


of  securities  which  loans  were  made  or 
guaranteed  by  such  other  members.  No 
claim  asserted  under  this  paragraph 
shall  be  considered  by  the  Board  nor 
shall  any  member  asserting  such  a  claim 
have  any  rights  thereunder,  unless  a 
written  statement  of  such  claim  shall 
have  been  filed  with  the  Membership 
Department  prior  to  the  expiration  of 
the  20-day  period  referred  to  in  the  first 
paragraph  of  this  Rule.  If  the  proceeds 
of  the  sale  of  a  membership  are 
insufficient  to  pay  in  full  all  claims 
allowed  under  this  paragraph,  payment 
shall  be  made  pro  rata  upon  all  such 
allowed  claims. 

(d)  If  a  claim  is  contingent  or  the 
amount  that  ultimately  will  be  due 
thereon  cannot,  for  any  reason,  be 
immediately  ascertained  or  determined, 
the  Board  in  its  sole  discretion  may,  out 
of  the  proceeds  of  the  sale  of  the 
membership,  reserve  and  retain  for  later 
distribution  in  accordance  with  the 
Rules  such  amount  as  it  may  deem 
appropriate,  pending  the  determination 
of  the  amount  due  on  such  claim. 

(e)  After  provision  for  the  payment  of 
the  sums  payable  under  paragraphs  (a), 
(b)  and  (c)  hereof  and  provision  for  the 
reserve,  if  any,  under  paragraph  (d) 
hereof,  there  may.  in  the  discretion  of 
the  Board,  be  deducted  from  the 
remaining  proceeds  and  paid  to  the 
Exchange  the  amount  of  any  unusual 
expenses  incurred  by  the  Exchange 
involving  the  disposition  of  such 
proceeds. 

(f)  The  surplus,  if  any,  of  proceeds  of 
the  transfer  of  a  membership,  after 
provision  for  the  above  payments  and 
the  setting  aside  of  the  reserve  under 
paragraph  (d)  hereof,  shall  be  paid  to  the 
member  whose  membership  is 
transferred,  or  to  his  or  its  legal 
representatives. 

(g)  No  recognition  or  effect  shall  be 
given  by  the  Exchange  to  any  agreement 
or  to  any  instrument  entered  into  or 
executed  by  a  member  or  his  legal 
representatives  which  purports  to 
transfer  or  assign  the  interest  of  such 
member  in  his  or  its  membership,  or  in 
the  proceeds  or  any  part  thereof,  or 
which  purports  to  create  any  lien  or 
other  right  with  respect  thereto,  or 
which  purports  in  any  manner  to 
provide  for  the  disposition  of  such 
proceeds  to  a  creditor  of  such  member, 
nor  shall  payment  of  such  proceeds  be 
made  by  the  Exchange  on  the  order  of 
such  member.) 

.  .  .  Interpretations  and  Policies: 

[.01     Notwithstanding  the  language  of 
paragraph  (g)  of  the  Rule  and  subject  to 
the  provisions  in  paragraphs  (a)  through 
(f)  respecting  disposition  of  proceeds  of 
sale,  the  Exchange  may  recognize  and 


give  effect  to  a  valid  instrument  by 
which  a  member,  in  consideration  of  a 
loan  or  guarantee  of  a  loan  by  another 
member  for  the  purpose  of  purchasing  a 
membership,  has  authorized  the  lending 
or  guaranteeing  member  to  sell  that 
membership] 

01(02]    it  is  the  policy  of  the 
Exchange  not  to  impose  a  transfer  fee  on 
the  sale  of  an  Exchange  membership 
and  not  to  remit  to  the  [selling!  member 
whose  membership  was  sold  any 
interest  earned  while  the  proceeds  of 
the  sale  are  held  by  the  Exchange 
[pursuant  to  Rule  3.15).  except  as 
provided  in  subparagraphs  (b)(iv)  and 
(b)(v)  of  this  Rule  with  respect  to 
escrowed  sale  proceeds. 

[.0.1     Whwrp  sums  are  or  may  become 
due  to  more  than  one  Clearing 
Corporation,  the  priority  set  forth  in 
paragraph  (b)  shall  inure  to  the  benefit 
of  each  such  Clearing  Corporation  pro 
rata.) 

Special  Provisions  Regarding  Chicago 
Board  of  Trade  Exerciser  Memberships 

RULE  3.16.  (a)  [Surrender  of 
Memberships)  Termination  of 
\'ontransferahle  Memberships. 
[Individuals  or  organizations  owning 
nontransferable  memberships  acquired 
pursuant  to  paragraph]  A 
nontransferable  membership  acquired 
by  a  person  pursuant  to  Paragraph  (b) 
of  Article  Fifth  of  the  Certificate  of 
Incorporation  (or  owning  special 
memberships  mav  surrender  such 
memberships  bv  gi\ing  notice  thereof  to 
the  Membership  Department,  which 
shall  terminate  such  membership)  shall 
terminate  HI  upon  receipt  hv  the 
Membership  Department  of  written 
notice  from  the  person  that  the  person 
is  surrendering  the  membership  or  (ii)  at 
such  time  that  the  person  is  no  longer 
entitled  to  membership  on  the  Exchange 
in  accordance  with  Paragraph  (b)  of 
Article  Fifth  of  the  Certificate  of 
Incorporation  Notice  of  each  such 
termination  shall  be  [mailed  to  all 
m(;mbers  and  shall  be  posted  on  the 
bulletin  hoard  of  the  Exchange) 
published  in  the  Exchange  Bulletin. 

[(b)  Leased  Memberships,  (i)  The 
owner  of  a  transferable  regular 
membership  m  good  standing  may  lease 
such  membership  to  an  individual  or 
organization,  provided  the  lessee  is 
approved  Un  membership  in  accordance 
with  the  Rules  of  the  Exchange.  Lease 
agreements,  whu  h  must  be  approved  by 
the  Exchange  in  ac(  ordance  with  Rule 
3.6,  shall  include  provisions  covering 
(A)  the  duration  of  the  lease 
■irrangement;  (B)  the  consideration  to  be 
paid  bv  the  lessee:  (C)  the  assignability 
of  the  respective  interests  of  the  lessee 
and  lessor  in  such  lease  agreement;  and 


(D)  as  between  the  parties,  which  part\' 
shall  exercise  the  voting  rights  of  the 
membership  and  which  party  shall 
provide  the  funds  necessary  to  .satisfv 
all  applicable  Exchange  dues,  fees  and 
other  charges.  Any  division  of  rights 
and  responsibilities  between  lessor  and 
lessee  shall  not  affect  the  obligation  of 
the  lessor  to  pay  all  amounts  due  the 
Exchange. 

(ii)  The  Lease  of  a  regular  membership 
or  the  reversion  of  a  previously  leased 
membership  to  the  lessor  upon 
termination  of  the  lease  agreement  shall 
not  become  effective  until  there  has 
been  deposited  with  the  Membership 
Department  an  amount  equal  to  the  last 
membership  sale  or  an  acceptable  Letter 
of  Guarantee  from  a  Clearing  Member 
for  such  amount,  which  amount  shall  be 
applied  to  claims  of  member  creditors  of 
the  previous  lessee  which  arose  in  the 
course  of  that  previous  lease 
arrangement  or  of  the  lessor  as  though 
it  were  proceeds  of  the  sale  of  a 
membership  for  the  purposes  of  Rule 
3.15  hereof. 

(iii)  In  the  event  the  lessor  of  a 
membership  effects  a  sale  thereof 
pursuant  to  the  provisions  of  Rule 
3.14(a),  claims  may  be  made  against  the 
proceeds  from  the  sale  of  such 
membership  in  accordance  with  Rule 
3.15  by  members  having  claims  against 
either  the  lessee  or  the  lessor,  with 
priority  given  to  claims  made  against 
the  lessee. 

(iv)  Special  memberships  shall  not  be 
leasable.] 

(b[cl)  Board  of  Trade  Exercisers.  For 
the  purpose  of  entitlement  to 
membership  on  the  Exchange  in 
accordance  with  Paragraph  (b)  of  Article 
Fifth  of  the  Certificate  of  Incorporation 
of  the  Exchange  ("Article  Fifth(b)")  the 
term  "member  of  the  Board  of  Trade  of 
the  City  of  Chicago"  (the    CBOT ').  as 
used  in  Article  Fifth(b),  is  interpreted  to 
mean  an  individual  who  is  either  an 
"Eligible  CBOT  Full  Member  '  or  an 
"Eligible  CBOT  Full  Member  Delegate." 
as  those  terms  are  defined  in  the 
Agreement  entered  into  on  September  1, 
1992  (the  "Agreement")  between  the 
CBOT  and  the  Exchange,  and  shall  not 
mean  any  other  person.  In  order  to 
permit  Eligible  CBOT  Full  Members  and 
Eligible  CBOT  Full  Member  Delegates  to 
participate  in  an  offer,  distribution  or 
redemption  of  the  kind  referred  to  in  the 
last  two  sentences  of  Paragraph  3(a)  of 
the  Agreement,  and  solely  for  such 
purpose,  the  Exchange  agrees  to  waive 
all  membership  dues,  fees  and  other 
charges  and  all  qualification 
requirements,  other  than  those  that  mav 
be  imposed  by  law.  that  may  be 
applicable  to  the  application  for 
membership  on  the  Exchange  of  each 


Eligible  CBOT  Full  Member  and  Eligible 
CBOT  Full  Member  Delegate  who 
wishes  to  exercise  the  Exercise  Right 
during  the  period  commencing  on  the 
date  the  Exchange  gives  notice  to  the 
CBOT  pursuant  to  Paragraph  3(b)  of  the 
Agreement  and  ending  on  the  date  such 
individual  participates  in  such  offer, 
distribution  or  redemption  (as  the  case 
may  be);  provided,  however,  that  (i)  no 
E.xerciser  Member  (as  defined  in  the 
Agreement)  for  whom  dues,  fees  and 
other  charges  and  qualification 
requirements  are  waived  in  accordance 
with  the  foregoing  shall  have  any  rights 
as  a  member  of  the  Exchange  other  than 
to  participate  in  such  offer,  distribution 
or  redemption,  and  (ii)  the  membership 
on  the  Exchange  of  each  such  Exerciser 
Member  shall  terminate  immediately 
following  the  time  such  indi\'idual 
participates  in  such  offer,  distribution  or 
redemption. 

Leased  Memberships 

RULE  3. 1 7.  la)  The  owner  of  a 
transferable  membership  in  good 
standing  may  lease  the  membership  to 
an  individual  or  organization,  provided 
that  the  lessee  is  approved  for 
membership  in  accordance  with  the 
Rules,  the  lease  is  made  pursuant  to  a 
written  lease  agreement,  and  the  lease  is 
pre-approved  by  the  Exchange.  The 
Exchange  shall  bear  no  liabilitv  to  a 
lessor  or  lessee  in  connection  with  the 
Exchange's  review  and  approval  of  a 
lease  agreement. 

(b)  A  lessor  of  a  membership  shall  not 
have  any  liability  for  claims  against  a 
lessee  of  that  membership  solely  hv 
virtue  of  being  a  lessor  of  the 
membership.  Nothing  in  this  paragraph 
Ibj  is  intended  to  limit  or  define  any 
responsibility  a  lessor  may  have  for 
claims  against  a  lessee  by  virtue  of  a 
contractual  obligation  or  ownership 
relationship  between  the  lessor  and 
lessee  beyond  the  lease  of  a  membership 
from  the  lessor  to  the  lessee. 

(cl  Each  membership  lease  agreement 
must  include  such  provisions  as  may  be 
required  bv  the  Exchange  and  must  also 
include  provisions  covering  the 
following  subjects:  Hi  the  duration  of  the 
lease  arrangement:  (HI  the  consideration 
to  be  paid  by  the  lessee:  (iii)  the 
assignability  of  the  respective  interests 
of  the  lessee  and  lessor  in  the  lease 
agreement:  (iv)  as  between  the  parties, 
which  party  shall  exercise  the  voting 
rights  of  the  membership:  and  Ivl  as 
between  the  parties,  which  party  shall 
provide  the  funds  necessary  to  satisfy 
all  applicable  Exchange  dues,  fees,  and 
other  charges. 

Id  I  The  lessee  under  a  lease  shall 
promptiv  file  the  lease  agreement  and 
anv  amendments  thereto  with  the 
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Membership  Department  and  shall 
promptly  notify  the  Membership 
Department  of  any  termination  of  the 
lease  before  the  termination  becomes 
effective. 

(e)  In  the  event  a  lessor  sells  or 
transfers  a  membership  while  it  is  being 
leased  to  a  lessee,  the  purchaser  or 
transferee  of  the  membership  shall  be 
required  to  lease  the  membership  to  the 
lessee  pursuant  to  the  terms  of  the 
lessee's  existing  lease  agreement  with 
the  lessor  for  a  period  of  20  business 
days  following  the  date  the  membership 
is  transferred  to  the  purchaser  or 
transferee.  The  purchaser  or  transferee 
mav  satisfy  this  requirement  by  making 
arrangements  with  another  membership 
owner  to  permit  the  lessee  to  lease  a 
membership  from  that  membership 
owner  for  the  required  time  period 
pursuant  to  the  terms  of  the  lessee's 
existing  lease  agreement.  The  lessee 
may  waive  the  requirements  of  this 
paragraph  (ej  in  a  form  and  manner 
prescribed  by  the  Exchange.  It  shall  be 
a  violation  of  this  Rule  for  a  lessor  to 
circumvent  the  requirements  of  this 
paragraph  (el  by  improperly  terminating 
a  membership  lease  prior  to  the  sale  or 
transfer  of  the  membership  for  the 
purpose  of  avoiding  the  applicability  of 
the  requirements  of  this  paragraph  lej. 
If  the  Exchange  determines  that  such  a 
circumvention  has  taken  place,  the 
Exchange  may  impose  the  requirements 
of  this  paragraph  fe)  upon  the  purchaser 
or  transferee  of  the  membership  and/or 
take  disciplinary  action  against  the 
lessor  pursuant  to  Chapter  X17/  of  the 
Rules. 

Ifl  In  the  event  a  lessor  sells  or 
transfers  a  membership  while  it  is  being 
leased  to  a  lessee,  the  lessor  shall  remit 
to  the  purchaser  or  transferee  of  the 
membership  no  later  than  the  date  the 
membership  is  transferred  to  the 
purchaser  or  transferee  any  amounts 
paid  to  the  lessor  by  the  lessee  under  the 
lease  agreement  for  any  portion  of  the 
lease  period,  up  to  20  business  days 
from  the  transfer  date,  during  which  the 
lessor  will  no  longer  be  leasing  the 
membership  to  the  lessee.  The  lessor 
shall  also  remit  to  the  lessee  by  the 
transfer  date  any  amounts  paid  to  the 
lessor  by  the  lessee  under  the  lease 
agreement  for  any  portion  of  the  lease 
period  lieyond  20  business  days  from 
the  tnmsfer  date.  Sotwithstanding  the 
foregoing,  m  the  event  the  lessee  waives 
the  requirements  of  paragraph  (e)  of  this 
Rule,  the  lessor  shall  remit  to  the  lessee 
bv  the  transfer  date  all  amounts  paid  to 
the  lessor  by  the  lessee  under  the  lease 
agreement  for  any  portion  of  the  lease 
period  during  which  the  lessor  will  no 
longer  be  leasing  the  membership  to  the 
lessee. 


Members  and  Associated  Persons  Who 
Are  or  Become  Subject  to  a  Statutory 
Disqualification 

RULE  3.18.  (a)  The  Exchange  may 
determine  in  accordance  with  the 
provisions  of  this  Rule  not  to  permit  a 
member  or  associated  person  of  a 
member  to  continue  in  membership  or 
association  with  a  member,  or  to 
condition  such  continuance  in 
membership  or  association,  if  the 
member  or  associated  person  is  or 
becomes  subject  to  a  statutory 
disqualification  under  the  Exchange 
Act. 

(b)  If  a  member  or  associated  person 
of  a  member  who  is  or  becomes  subject 
to  a  statutory  disqualification  under  the 
Exchange  Act  wants  to  continue  in 
Exchange  membership  or  association 
with  a  member,  the  member  or 
associated  person  must,  within  10  days 
of  becoming  subject  to  a  statutory 
disqualification,  submit  an  application 
to  the  Membership  Department,  in  a 
form  and  manner  prescribed  by  the 
Exchange,  seeking  to  continue  in 
membership  or  association  with  a 
member  notwithstanding  the  statutory' 
disqualification.  The  application  shall 
be  accompanied  by  copies  of  all 
documents  that  are  contained  in  the 
record  of  the  underlying  proceeding  that 
triggered  the  statutory  disqualification. 

Icj  Following  the  receipt  of  an 
application  submitted  pursuant  to 
paragraph  (bj  of  this  Rule,  or  in  the 
event  the  Exchange  becomes  aware  that 
a  member  or  associated  person  of  a 
member  is  subject  to  a  statutory 
disqualification  and  has  failed  to  submit 
an  application  pursuant  to  paragraph 
(b)  of  this  Rule  within  the  required  time 
period,  the  Chairperson  of  the 
Membership  Committee  shall  appoint  a 
panel  composed  of  the  Membership 
Committee  Chairperson  and  two  other 
members  of  the  Membership  Committee 
to  conduct  a  hearing  concerning  the 
matter  pursuant  to  paragraph  (f)  of  this 
Rule.  In  the  case  of  recusal  of  the 
Membership  Committee  Chairperson, 
the  Chairperson  shall  appoint  another 
member  of  the  Membership  Committee 
to  serve  on  the  panel  in  place  of  the 
Membership  Committee  Chairperson. 

(d)  Any  person  who  is  the  subject  of 
a  proceeding  under  this  Rule  is  entitled 
to  be  accompanied,  represented,  and 
advised  by  counsel  at  all  stages  of  the 
proceeding. 

fe)  Any  person  who  is  the  subject  of 
a  proceeding  under  this  Rule  and  any 
member  or  associated  person  of  a 
member  shall  promptly  submit  any 
information  requf^sted  by  the 
Membership  Department  or  hearing 


panel  in  connection  with  the 
proceeding. 

(f)  The  hearing  panel  shall  hold  a 
hearing  to  determine  whether  to  permit 
the  member  or  associated  person  of  a 
member  who  is  the  subject  of  a 
proceeding  under  this  Rule  to  continue 
in  membership  or  association  with  a 
member,  and  if  so.  whether  to  condition 
such  continuance  in  membership  or 
association.  The  hearing  shall  be  held 
14  or  more  days  following  the  receipt  of 
an  application,  or  the  initiation  of  a 
proceeding,  pursuant  to  paragraph  (c)  of 
this  Rule.  The  Exchange  shall  notify  the 
subject  of  the  proceeding  in  writing  of 
the  date,  time,  and  location  of  the 
hearing.  Both  the  subject  of  the 
proceeding  and  Exchange  staff  will  be 
afforded  an  opportunity  to  present 
relevant  information,  arguments,  and 
witnesses  during  the  hearing.  The 
hearing  panel  shall  regulate  the  conduct 
of  the  hearing,  and  formal  rules  of 
evidence  shall  not  apply.  The  subject  of 
the  proceeding  shall  be  required  to 
attend  the  hearing,  and  the  Membership 
Department  or  hearing  panel  may 
require  any  member  or  associated 
person  of  a  member  to  testify  at  the 
hearing.  A  verbatim  record  of  the 
hearing  shall  be  kept. 

(g)  Following  the  hearing,  the  hearing 
panel  shall  present  its  recommended 
decision  to  the  Membership  Committee, 
which  may  ratify  or  amend  the  decision. 
Failure  to  timely  file  an  application 
pursuant  to  paragraph  (b)  of  this  Rule 
is  a  factor  that  may  be  taken  into 
consideration  in  rendering  the  decision. 
The  decision  shall  be  in  writing  and  set 
forth  the  basis  for  the  decision.  The 
decision  shall  be  promptly  provided  to 
the  subject  of  the  proceeding  under  this 
Rule  and  to  the  Executive  Committee. 
The  Executive  Committee  may 
determine  within  7  days  after  the 
issuance  of  the  Membership 
Committee  s  decision  to  order  review  of 
the  decision.  If  the  Executive  Comtnittee 
does  not  order  review  of  the 
Membership  Committee's  decision,  the 
Membership  Committee's  decision  shall 
become  the  final  decision  of  the 
Exchange. 

(hj  If  the  Executive  Committee  orders 
review  of  the  Membership  Committee's 
decision,  the  review  shall  be  conducted 
by  the  Executive  Committee  or  a  panel 
thereof  composed  of  at  least  3  members' 
of  the  Executive  Committee,  whose 
decision  must  be  ratified  by  the 
Executive  Committee.  Unless  the 
Executive  Committee  shall  decide  to 
open  the  record  for  the  introduction  of 
additional  information  or  argument,  any 
determination  to  order  review  of  the 
Membership  Committee's  decision  and 
any  review  of  the  decision  shall  be 
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txisf-'d  ^Yly^■yv  on  the  record  of  the 
proceed  mi;   The  decision  of  the 
Executive  Committee  shall  be  in  writing. 
^hall  be  promptly  provided  to  the 
subject  of  the  proceeding,  and  shall  be 
the  final  decision  of  the  Exchange. 

ii)  No  determination  of  the 
Membership  Committee  to  discontinue 
or  condition  a  person's  membership  or 
association  ivith  a  member  pursuant  to 
this  Rule  shall  take  effect  until  the 
review  procedures  under  paragraph  (h) 
of  this  Rule  have  been  exhausted  or  the 
time  for  review  has  expired. 

Interpretations  and  Policies: 

.01     The  Exchange  may  waive  the 
provisions  of  this  Rule  when  a 
proceeding  is  pending  before  another 
self-regulatory  organization  to 
determine  whether  to  permit  an 
associated  person  of  a  member  to 
continue  in  membership  or  association 
with  the  member  notwithstanding  a 
stiitutnry  lilsqudlificatKm.  In  the  event 
the  Exchange  determines  to  waive  the 
provisions  of  this  Rule  with  respect  to 
an  associated  person,  the  Department  of 
Financial  and  Sales  Practice 
Compliance  shall  determine  whether  the 
Exchange  ivill  concur  in  any  Exchange 
Act  Rule  19h-l  filing  made  by  another 
self-regulatory  organization  with  respect 
to  the  associated  person. 

02     If  an  associated  person  of  a 
member  is  or  becomes  subject  to  a 
st(itut(^n,-  disqualification  under  the 
Exchaniie  .Ai  t.  the  member  shall 
iinmediatelv  provide  written  notice  to 
the  Membership  Department  of  the 
name  of  the  associated  person,  the 
per'^on  's  capacity  with  the  member,  and 
the  nature  of  the  statutory 
liisqinilification. 

iOfvith.  Retirement.  Withdrawal  and 
Resignation]  Termination  from 
Membership 

RULE  [3.17]  3.19.  The  membership 
status  of  a  member  shall  automatically 
ttrnjinate  at  such  time  that  the  member 
does  not  possess  a  membership  through 
ownership,  lease,  or  registration  of  a 
membership  to  the  member.  The 
membership  of  a  member  organization 
shall  also  automatically  terminate  at 
such  time  that  the  member  organization 
has  no  nominee  or  person  who  has 
registered  his  or  her  membership  for  the 
member  organization.  Notwithstanding 
the  foregoing,  if  the  Exchange 
determines  that  there  are  extenuating 
circumstances,  the  Exchange  may 
permit  u  member  to  retain  the  member's 
menibership  status  for  such  period  of 
time  as  the  Exchange  deems  reasonably 
necessary  to  enable  the  member  to 
obtain  a  membership,  a  substitute 
nominee,  or  a  substitute  person  to 


register  his  or  her  membership  for  the 
member,  as  applicable. 

[Upon  the  death,  retirement, 
withdrawal  or  resignation  from  a 
member  organization  of  an  individual 
member  whose  membership  is 
registered  for  the  organization,  of  a 
nominee,  or  of  the  general  partner — 
leaving  the  organization  without  a 
membership  or  without  a  nominee,  or 
without  a  general  partner — the 
Exchange  may  permit  the  organization 
to  continue  to  act  as  a  member  in  good 
standing  for  such  period  as  the 
Exchange  deems  reasonably  necessan,' 
to  enable  the  organization  to  acquire  a 
membership,  to  obtain  approval  of  a 
substitute  nominee,  or  to  admit  a  new 
general  partner,  as  applicable.] 

Dissolution  and  Liquidation  of  Member 
Organizations 

RULE  [3.18]  3.20.  Every  member 
organization  shall  promptly  [notifvl 
provide  written  notice  to  the  Department 
of  Financial  and  Sales  Practice 
Compliance  [in  writing  upon  the]  and  to 
the  Membership  Department  of  any 
adoption  of  a  plan  of  liquidation  or 
dissolution  of  the  member  organization 
and  of  any  actual  liquidation  or 
dissolution  of  the  member  organization. 
Upon  receipt  of  such  a  notice,  the 
member  may  be  suspended  in 
accordance  with  Chapter  XVI  of  the 
Rules. 

Obligations  of  Terminating  Members 

RULE  [3.19]  3.21.     Each  terminating 
member  shall  promptly  (ij  return  to  the 
Exchange  all  Exchange  badges, 
including  trading  and  access  badges. 
that  were  issued  to  the  member  by  the 
Exchange  with  respect  to  that  member's 
terminating  membership  status,  fiil 
make  any  outstanding  filings  required 
under  Exchange  rules,  and  liiij  pav  anv 
outstanding  dues,  fees,  assessments. 
charges,  fines,  or  other  amounts  due  to 
the  Exchange,  the  Securities  and 
Exchange  Commission,  or  the  Securities 
Investor  Protection  Corporation. 

[Every  member  who  sells  or  transfers 
his  membership  pursuant  to  the 
provisions  of  this  Chapter  must  be 
current  in  all  filings  and  payments  of 
dues,  fees  and  charges  relating  to  that 
membership,  including  filing  fees  and 
charges  required  by  the  Securities  and 
Exchange  Commission  and  the 
Securities  Investor  Protection 
Corporation.  If  a  member  fails  to  make 
all  such  filings,  or  to  pay  all  such  dues, 
fees  and  charges,  or  to  turn  in  his 
trading  badge  and  membership 
certificate,  the  Exchange  may. 
notwithstanding  the  other  applicable 
provisions  of  this  Chapter,  withhold 
distribution  of  the  proceeds  of  sale  of 


said  membership,  or  delay  the 
effectiveness  of  the  membership  of  the 
transferee,  until  such  time  as  any  such 
failures  have  been  remedied. 

Government  Securities  Options  Permits 

RULE  3.20  Permits  issued  for  effecting 
transactions  pursuant  to  Exchange 
Rules  and  policies  in  Government 
securities  options  settled  by  physical 
delivery  shall  be  effective  for  one  year 
and  shall  be  renewable  annually  for  a 
maximum  duration  of  four  years  from 
the  date  of  issuance.  Permits  which  are 
not  renewed  shall  be  retired  and  shall 
not  be  reissued  by  the  Exchange. 
Permits  not  issued  by  December  31. 
1984  shall  he  withdrawn. 

Privileges  and  Responsibilities  of  Permit 
Holders 

RULE  .121.  (a)  Privileges.  Government 
securities  options  permits  issued  by  the 
Exchange  shall  entitle  the  holders  to: 

(i)  be  admitted  to  the  Floor  of  the 
Exchange  during  business  days: 

(ii)  enter  into  principal  transactions  as 
a  Market-Maker  in  Government 
securities  options  during  the  prescribed 
business  hours  and  days; 

(iii)  purchase  a  regular  membership 
during  the  last  month  of  the  three-vear 
permit  period  in  accordance  with 
procedures  established  bv  the  Exchange; 

(iv)  such  other  privileges  as  ina\' 
subsequently  he  granted  by  the  Board. 
Permit  holders,  however,  shall  have  no 
right  to  petition  or  to  vote  at  Exchange 
meetings  or  elections  and  shall  have  no 
interest  in  Exchange  assets. 

(b)  Nontransferability.  The  foregoing 
privileges  may  not  be  transferred  or 
assigned;  however,  an  organization  with 
an  approved  oermit-holder  nominee 
may.  upon  approval  of  the  Exchange, 
substitute  another  permit-holder 
nominee. 

(c)  Dues  and  Fees.  Fees  for  the  first 
fifty  (50)  permits  issued  shall  be  ten- 
thousand  dollars  (Si 0.000)  per  year. 
Permit  holders  shall  not  be  charged 
Exchange  dues,  but  each  permit  holder 
and  applicant  for  a  permit  shall  be 
subject  to  all  other  fees  and  charges 
established  by  the  Board. 

.  .  .  Interpretation  and  Policies: 

.01     The  Board  has  entitled  permit 
holders  to  enter  into  agency  transactions 
as  Floor  Brokers  in  Government 
securities  options  during  the  prescribed 
business  hours  and  days. 

Procedures  for  Government  Securities 
Options  Permit  Issuance] 

RULE  .3.22.  Resen-ed.  [Permits  mav  be 
issued  to  qualified  applicants  who  are 
either  individuals  or  organizations  with 
an  approved  nominee  meeting  the  same 
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qualifications  as  an  individual  permit 
holder.  The  Memhership  Committee 
shall  select  the  applicants  who  appear 
most  qualified  based  on  demonstrated 
knowledge  of  and  experience  in  the 
sec  uritii^s  and  related  industries. 
adequacy  of  financial  resources  and 
successful  completion  of  a  proficiency 
examination. 

Additional  Government  Security 
Options  Permits 

RULE  3.22A.  The  Exchange  mav  issue 
up  to  20  three-year  permits  for  effecting 
transactions  in  Government  security 
options  settled  by  physical  delivery. 
since  no  new  permits  may  be  issued 
under  Rule  3.20.  All  of  these  permits 
shall  expire  three  years  after  September 
14.  1987.  These  additional  permits  shall 
have  the  same  terms  as  the  old  permits 
with  the  foUowmg  exceptions.  There  is 
no  right  to  purc:hase  a  regular 
membership.  No  member  or  member 
organization  may  hold  more  than  two 
permits   A  membfT  who  is  a  sole 
proprietor  mav  emplov  a  nominee  to  use 
a  permit,  with  the  approval  of  the 
Membership  Committee.  The 
Membership  Committee  may  withdraw. 
temporarilv  or  permanently,  some  or  all 
unused  permits.] 

Integrated  Billing  System 

RULE  3,23.  Every  member  must 
designate  a  [clearing  member  for  the 
pavment  of  his]  (Jlrahnf;  Member  for  the 
payment  of  the  memtier's  Exchange 
invoices  by  means  of  the  Exchange's 
integrated  billing  sy,st6>m  ("IBS").  The 
designated  [clearing  member]  Clearing 
A/ember  shall  pav  to  thp  Exchange  on  a 
timelv  basis  any  amount  that  is  not 
disputed  pursuant  to  IBS  procedures  by 
the  member  who  is  directly  involved. 
Such  payments  shall  be  drafted  by  the 
Exchange  against  the  designated 
(clearing  member'sl  Clearmg  Member's 
account  at  the  Clearing  Corporation; 
The  [the]  Clearing  Corporation  shall 
have  no  liability  in  connection  with  its 
forw'arding  to  the  Exchange  each  month 
a  check  representing  the  total  amount 
that  the  Exchange  advises  the  Clearing 
Corporation  is  owed  to  the  Exchange, 

Member  Death  Benefit 

RULE  3,24.  (a)  Upon  the  death  of  an 
individual  who  is  eligible  for  the 
Member  Death  Benefit,  the  Exchange 
shall  pay  the  Member  Death  Benefit  to 
the  beneficiary  designated  bv  such 
individual  in  a  filing  made  with  the 
Membership  Department  in  a  form  and 
manner  prescribed  by  the  Exchange. 

(b)  The  following  individuals  shall  be 
eligible  for  the  Member  Death  Benefit; 


(i)  any  individual  who  is  an  active 
member  at  the  time  of  his  or  her  death; 
and 

(ii)  any  individual  who  (i)  was  an 
active  member  within  90  days  prior  to 
the  date  of  his  or  her  death  and  (ii)  was 
an  active  member  during  at  least  274  out 
of  the  365  days  preceding  the  date  of  his 
or  her  last  termination  from  active 
member  status. 

(c)  For  the  purposes  of  this  Rule,  the 
term  "active  member"  shall  mean  any 
natural  person  who  is  a  nominee  of  a 
member  organization,  a  (CBT)  Chicago 
Board  of  Trade  exerciser,  a  lessee  of  an 
Exchange  membership,  or  an  owmer  of 
an  Exchange  membership  that  is  not 
being  leased  to  a  lessee. 

(d)  In  no  event  shall  more  than  one 
Member  Death  Benefit  be  paid  by  reason 
of  the  death  of  an  individual  who  is 
eligible  to  receive  the  Member  Death 
Benefit. 

(e)  The  Member  Death  Benefit  shall  be 
S50.000, 

(f)  In  the  event  that  the  Exchange  pays 
a  Member  Death  Benefit,  the  Exchange 
shall  assess  each  active  member  at  the 
time  of  the  assessment  an  amount  equal 
to  550,000  divided  by  the  number  of 
active  members  at  the  time  of  the 
assessment. 

Transfer  of  Individual  Membership  in 
Trust 

RULE  3.25.  An  individual  member  in 
good  standing  who  owns  a  membership 
may  transfer  [his]  the  membership  in 
trust,  subject  to  each  of  the  following 
conditions; 

(a)  Subject  to  paragraph  (b)  [below]  of 
this  Rule,  the  member  transferring  [his] 
a  membership  in  trust  (the  "Trust 
Member ').  during  [his]  the  member's 
lifetime,  shall  be  the  sole  trustee  and 
sole  beneficiary  of  the  trust.  The  Trust 
Member  shall  remain  personally 
responsible  for  all  obligations  and 
liabilities  associated  with  the 
membership  and  its  use.  and  the 
membership  shall  remain  subject  to  all 
of  the  Rules  of  the  Exchange. 

(b)  The  trust  must  be  a  living  trust. 
The  terms  of  the  trust  shall  provide  that 
in  the  event  the  Trust  Member  dies,  is 
declared  legally  incompetent,  or  is  in 
any  condition  that  substantially  impairs 
[his]  the  Trust  Member's  ability  to 
transact  ordinary  business  (is 
"disabled"),  as  certified  in  a  written 
opinion  furnished  to  the  Exchange  by 
the  Trust  Member's  physician  who  has 
personally  examined  or  treated  [him] 
the  Trust  Member,  a  legally  qualified 
individual  or  institution  may  be 
appointed  as  successor  trustee  for  the 
sole  purpose  of  transferring  the 
membership  in  accordance  with  the 
Rules  [of  the  Exchange,  including  the 


requirements  of  Rule  3.15],  subject  to 
the  right  of  the  Exchange  to  offer  the 
membership  for  sale  in  accordance  with 
Rule  3.14(b)([l]i).  Notwithstanding  the 
foregoing,  the  terms  of  the  trust  may 
authorize  the  successor  trustee  to 
continue  to  hold  the  membership  in 
trust  for  the  benefit  of  the  Trust  Member 
during  any  period  when  the  Trust 
Member  is  declared  legally  incompetent 
or  is  disabled  so  long  as  the  membership 
is  leased  for  that  period  in  accordance 
with  the  requirements  of  Rule  3.17 
[3.16(b)].  Furthermore,  the  trust  shall 
provide  that  the  Exchange  shall  bear  no 
liability  for  any  actions  taken  or  omitted 
by  the  Trust  Member  or  any  successor 
trustee  in  respect  of  the  administration 
of  the  trust  or  the  management  of  trust 
assets. 

(c)  A  membership  held  in  trust  may 
be  transferred  during  the  lifetime  of  the 
Trust  Member  or  at  (his]  the  Trust 
Member's  death  in  accordance  with  the 
provisions  of  Rule  3,14(c)([l]i),  and  may 
also  be  transferred  during  the  lifetime  of 
the  Trust  Member  in  accordance  with 
the  provisions  of  Rule  3.14(c)([3]iJi), 
subject  in  either  case  to  the 
requirements  of  the  introductory  clause 
and  the  last  sentence  of  Rule  3.14(c)]. 
Additionally,  an  Authorization  to  Sell 
may  be  granted  with  respect  to  a 
membership  held  in  trust,  in  which  case 
the  provisions  of  Rule  3.14ld)  and  Rule 
3.15(bj  shall  be  applicable,  and  a 
membership  held  in  trust  may  be  sold 
in  accordance  with  the  provisions  of 
Rule  3.14  and  Rule  3.15. 

(d)  A  membership  held  in  trust  may 
also  be  transferred  to  the  Trust  Member 
to  be  held  directly  and  not  in  trust. 

(e)  A  member  desiring  to  transfer  a 
membership  into  trust  must  submit  to. 
the  Membership  Department,  in  a  form 
and  manner  prescribed  by  the 
Exchange,  an  application  to  transfer  the 
membership  into  trust,  a  [A]  copy  of  the 
trust  agreement  reflecting  the  foregoing 
requirements  (shall  be  furnished  to  the 
Exchange,  accompanied  by],  and  the 
certification  of  the  attorney  who 
prepared  the  trust  agreement  that  it 
conforms  to  the  requirements  of  this 
Rule.  The  Exchange  may  disapprove  the 
transfer  if  it  finds  the  trust  agreement 
fails  to  satisfy  the  requirements  of  this 
Rule  by  written  notice  of  such 
disapproval  sent  to  the  member 
proposing  the  transfer. 

(f)  After  the  transfer  of  a  membership 
into  trust  has  been  approved  by  the 
Exchange,  the  Trust  Member  must 
promptly  submit  to  the  Membership 
Department  any  amendments  to  the 
trust  agreement  and  must  promptly 
notify  the  Membership  Department  in 
writing  of  any  changes  in  the 
information  set  forth  in  the  application 
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to  fro/isf*'/' ,'.')('  memhership  into  trust, 
any  changes  m  successor  trustee,  anv 
release  of  the  membership  out  of  trust, 
and  anv  termination  of  the  trust.  In  the 
rv^nt  that  the  membership  is  released 
tnim  the  trust,  the  trust  terminates,  or 
the  trust  agreement  is  amended  so  that 
it  no  lonsner  complies  with  the 
requirements  of  this  Rule,  the  Exchange 
^hull  deem  the  membership  to  have 
reverted  to  the  Trust  Member  to  be  held 
directly  and  not  in  trust. 

IPC:  FcTmits 

RULE  3.26.  (a)  IPC  Permits.  An  IPC 
Permit  shall  be  issued  to  each  of  the  33 
persons  who  were  members  of  the  Bolsa 
Mexicana  de  V'alores  as  of  January  1, 
1996.  IPC  Permits  are  non-transferable 
in  any  mannfT.  whether  by  voluntary  or 
involuntary  sale,  gift,  lease  or  otherwise. 
A  holder  of  an  IPC  Permit  shall  have 
either  the  right  set  forth  m 
[sublparagraph  (b)  or  the  right  set  forth 
in  (subparagraph  (cj  of  this  Rule  3.26) 
paragraph  Id  of  this  Rule. 

(b)  IPC  Permit  E.xercisers.  A  holder  of 
an  IPC  Permit  mav  apply  on  its  own 
behalf  or  on  behalf  of  one  of  its 
subsidiaries  to  become  an  IPC  Permit 
Exerciser.  Such  applications  shall  be 
subject  to  the  same  approval  procedures 
as  are  applicable  under  the  Rules  of  the 
Exchange  to  applications  for 
membership  If  the  person  on  whose 
behalf  the  application  is  filed  is 
qualified  for  memhership  on  the 
Exchange  and  if  the  application  is 
approved  and  becomes  effective,  the 
applicant  shall  become  an  IPC  Permit 
Exerciser  and  shall  have  the  rights, 
obligations,  and  limitations  set  forth 
below, 

(1)  Rights  and  Privileges.  IPC  Permit 
Exercisers  shall  enjov  the  privileges  of 
CBOE  membership  with  respect  to,  and 
onlv  with  respect  to,  the  trading  of  IPC 
Index  (lpti(jn  Contracts  Among  such 
privileges  are  (i)  the  right  of  a  nominee 
of  the  IPC  Permit  Exerciser  to  access  the 
trading  floor  for  the  purpose  of 
e.xecuting  orders  upon  satisfaction  of  all 
regulaton.'  requirements  and  approvals 
that  applv  to  membership  generally;  (ii) 
the  right,  through  a  nominee,  to  register 
and  to  be  appointed  as  a  Market-Maker 
in  IPC  Index  Options;  (iii)  the  right, 
through  a  ncmiinee,  to  register  and  to  act 
as  a  Floor  Broker  in  IPC  Index  Options; 
(iv)  the  right  to  pay  transaction  fees  to 
the  Exchange  at  the  member  firm  rate 
for  transactions  in  IPC  Index  Options  in 
its  proprietarv  account;  and  (v)  the  right 
to  use  Exchange  facilities  in  support  of 
its  trading  in  IPC  Index  Options  on  the 
-.ame  basis  as  other  members  of  the 
Exchange.  The  rights  of  an  IPC  Permit 
Exerciser  are  not  transferable  in  any 
manner. 


(2)  Obligations.  IPC  Permit  Exercisers 
and  their  associated  persons  shall  be 
obligated  to  comply  with  all  of  the 
provisions  of  the  Rules  of  the  Exchange 
and  the  federal  securities  laws  to  the 
same  extent  as  other  members  of  the 
Exchange  and  their  associated  persons. 
For  this  purpose,  all  references  in  the 
Exchange  Rules  to  members  shall  be 
deemed  to  include  IPC  Permit 
Exercisers,  Without  limiting  the 
generality  of  the  foregoing,  such 
obligations  shall  include  (i)  the 
obligation  to  pay  aU  fees,  dues,  and 
other  charges  imposed  by  the  Exchange, 
(ii)  the  obligation  to  maintain  and  to  file 
with  the  Exchange  all  records  required 
of  members  and  their  associated 
persons,  (iii)  the  obligation  to  take  all 
required  examinations,  (iv)  the 
obligation  to  comply  with  the 
Exchange's  business  conduct  and  floor 
dealing  rules,  (v)  the  obligation,  if  acting 
as  a  Market-Maker,  to  perform  the 
obligations  of  a  Market-Maker,  (vi)  the 
obligation,  if  approved  to  conduct 
business  with  the  public,  to  comply 
with  the  provisions  of  Chapters  IX  and 
XII  of  the  [Exchange's]  Rules,  (vii)  the 
obligation  to  be  subject  to  the 
Exchange's  disciplinary  and  arbitration 
jurisdiction  under  Chapters  XVII  and 
XVIII,  respectively,  of  the  [Exchangesl 
Rules,  and  (viii)  the  obligation  to  be 
subject  to  the  Exchange's  limitation  of 
liability  rules. 

(3)  Limitations.  IPC  Permit  Exercisers 
shall  have  none  of  the  rights  of  members 
under  the  laws  of  the  State  of  Delaware, 
the  Certificate  of  Incorporation  of  the 
Exchange,  or  the  Constitution  of  the 
Exchange.  Without  limiting  the 
generality  of  the  foregoing,  IPC  Permit 
Exercisers  shall  have  no  interest  in  the 
property  or  assets  of  the  Exchange,  shall 
have  no  right  to  share  in  any 
distribution  in  the  property  and  assets 
of  the  Exchange,  shall  have  no  right  as 
an  IPC  Permit  Exerciser  to  vote  on 
issues  submitted  to  the  membership  for 
vote,  and  shall  have  no  right  as  an  IPC 
Permit  Exerciser  to  be  elected  to  the 
Board  of  Directors.  IPC  Permit 
Exercisers  will  be  deemed  to  be  non- 
members  in  respect  of  transactions  in 
Exchange  products  other  than  IPC  Index 
Options,  and  registration  of  a  nominee 
as  a  Market-Maker  or  Floor  Broker  in 
IPC  Index  Options  shall  not  be  deemed 
to  give  the  nominee  the  right  to  effect 
transactions  in  such  capacity  in  anv 
other  Exchange  product.  Accordingly, 
nominees  of  IPC  Permit  Exercisers  mav 
not  while  on  the  floor  of  the  Exchange 
enter  into  transactions,  nor  flash  orders 
to  other  trading  posts,  give  verbal  orders 
to  brokers  at  other  trading  posts,  or  enter 
time-stamped  orders  to  be  executed  by 


other  members  at  other  trading  posts,  in 
any  Exchange  product  other  than  IPC 
Index  Options,  and  if  an  IPC  Permit 
Exerciser  enters  an  order  through  an 
Exchange  member  from  off  the  floor  in 
Exchange  products  other  than  IPC  Index 
Options,  that  order  must  be  treated 
under  the  Exchange's  Rules  as  the  order 
of  a  customer. 

(c)  Rights  of  Holders  of  IPC  Permits. 
The  Exchange  transaction  fees  for  the 
proprietary  transactions  in  IPC  Index 
Options  of  holders  of  IPC  Permits  that 
have  not  become  IPC  Permit  Exercisers, 
either  directly  or  through  a  subsidiary, 
shall  be  charged  at  member  firm  rates. 

Options  Trading  Permits 

RULE  3.27.  (a)  Issuance,  transfer  and 
lease.  Seventy-five  Options  Trading 
Permits  ("Permits")  shall  be  distributed 
on  or  promptly  following  the  date 
(herein  called  the  "Effective  Date")  on 
which  trading  begins  on  the  floor  of  the 
Exchange  in  NYSE  Options  (as 
hereinafter  defined)  pursuant  to 
agreement  between  the  Exchange  and 
the  New  York  Stock  Exchange 
("NYSE"),  as  follows: 

(1)  Non-specialists.  Each  NYSE  non- 
specialist  options  firm  and  sole 
proprietor,  or  any  successor  thereto 
approved  by  the  Exchange,  doing 
business  on  the  NYSE  options  trading 
floor  on  the  Effective  Date  will  be 
entitled  to  be  issued  the  same  number 
of  Permits  as  that  firm  had  valid  NYSE 
options  floor  badges  on  December  5. 
1996;  provided,  however,  that,  in  order 
for  a  person  to  be  entitled  to  be  issued 
a  Permit  in  respect  of  a  floor  badge,  the 
holder  of  that  badge  on  December  5, 
1996,  must  personally  engage  in  one  or 
more  of  the  activities  specified  in 
subparagraph  (b)(2)  of  this  Rule  on  the 
Exchange. 

(2)  Specialist  firms.  Each  NYSE 
specialist  options  firm  (including  joint 
books)  on  the  Effective  Date,  or  any 
successor  thereto  approved  bv  the 
Exchange,  will  be  entitled  to  be  issued 
the  same  number  of  Permits  as  that  firm 
had  valid  NYSE  options  floor  badges  on 
December  5,  1996.  Each  specialist  firm 
to  which  a  Permit  is  issued  shall  have 
the  right  to  select  the  person  who.  from 
time  to  time,  shall  be  its  nominee  in 
respect  of  such  Permit,  subject  to 
qualifv^ing  under  the  Rules  of  the 
Exchange. 

(3)  Creation  of  lease  pool  and 
distribution  of  proceeds.  The  Exchange 
will  deposit  into  a  "lease  pool"  any  of 
the  [seventy-five]  7.5  Permits  not  issued 
to  firms  in  accordance  with  the 
foregoing  subparagraphs  (1)  and  (2) 
hereof,  as  well  as  any  Permits  which 
may  be  surrendered  pursuant  to 
subparagraph  (4)  hereof,  and  will 
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attempt  to  lease  .such  Permits  through 
an  auction  or  other  competitive  process 
(ietermined  by  the  Exchange.  The 
proceeds  received  by  the  Exchange  on 
ir  before  the  first  day  of  each  calendar 
quarter  from  the  leases  will  be 
distributed  on  the  fifteenth  day  of  such 
calendar  quarter  pro  rata  to  the  persons 
whose  names  and  mailing  address  are 
on  a  list  furnished  to  the  Exchange  by 
NYSE  on  or  after  the  Effective  Date  as 
a  list  of  the  92  persons  who  were  (a) 
NYSE  members  using  or  leasing  out 
their  NYSE  options  trading  rights 
(  OTRs")  on  September  5,  1996,  or  (b) 
holders  of  separated  OTRs  on  that  date, 
or  (c)  transferees  on  or  prior  to  the 
Effective  Date  of  such  persons.  The 
Exchange  shall  have  no  responsibility  or 
liability  for  any  inaccuracy  or  mistake  in 
such  list.  [No  lease  of  a  Permit  in  the 
lease  pool  shall  become  effective  until 
there  has  been  deposited  with  the 
Membership  Department  of  the 
Exchange  an  acceptable  Letter  of 
Guarantee  from  a  Clearing  Member  in  an 
amount  determined  in  accordance  with 
the  next  sentence,  which  ami^unt  shall 
be  applied  to  the  payment  of  claims 
pursuant  to  Rule  3.15  as  though  such 
amount  were  the  proceeds  from  the  sale 
of  a  membership-  During  the  first  year 
following  the  Effecti\'e  Date  and 
thereafter  until  there  has  been  a  sale  of 
a  Permit,  the  amount  shall  be  550,000, 
and  thereafter  the  amount  shall  be  equal 
to  the  last  sale  price  of  a  Permit.)  The 
Exchange  shall  have  no  obligation  as  the 
lessor  of  a  Permit  to  any  person. 

(4)  Surrender  of  Permits.  In  the  event 
a  Permit  is  issued  pursuant  to 
subparagraph  (1)  hereof  in  respect  oi  an 
NYSE  options  floor  badge  and  the  NYSE 
badgeholder.  or  a  successor  approved  by 
the  Exchange,  does  not  engage  in  one  or 
more  of  the  activities  specified  in 
subparagraph  (b)(2]  of  this  Rule  for  one 
year  following  the  Effective  Date,  then, 
unless  the  Exchange  shall  consent  to  the 
termination  of  such  activities,  the 
Permit  shall  be  deemed  to  be 
surrendered  forthwith  and  shall  be 
added  to  the  lease  pool  established 
pursuant  to  subparagraph  (3)  hereof. 

(5)  Transfer  and  lease.  Permits  issued 
pursuant  to  subparagraphs  (1)  and  (2) 
hereof  shall  not  be  transferable  (whether 
bv  sale.  gift,  involuntary  transfer,  lease, 
or  otherwise)  for  one  vear  following  the 
Effective  Date;  provided  that  the 
foregoing  shall  not  restrict  the  right  of 
specialist  firms  to  change  the  nominee 
of  a  Permit  issued  pursuant  to 
subparagraph  (2)  hereof. 
Notwithstanding  the  foregoing,  the 
Exchange  ma\  consent  to  the  transfer  of 
a  Permit  in  the  event  of  the  death  of, 
hardship  affecting,  or  certain 
successions  in  ownership  of  the  holder 


ot  such  l-'ermit.  Lomraencing  one  year 
after  the  Effective  Date,  all  Permits  shall 
be  freely  transferable  in  accordance  with 
the  provisions  of  the  Rules  applicable  to 
the  transfer  of  memberships. 

fb)  Trading  rights.  Each  holder  of  a 
Permit  who  satisfies  the  qualifications 
for  membership  in  accordance  with  the 
Rules,  or  its  nominee  in  the  case  of  a 
holder  who  is  not  a  natural  person  (each 
such  holder  or  nominee  is  referred  to 
herein  as  a  "Permit  holder"),  shall  for 
the  term  of  the  Permit  be  deemed  to  be 
a  limited  member  of  the  Exchange 
entitled  to  only  the  following  trading 
rights  and  privileges: 

(1)  to  be  admitted  to  the  options 
trading  facility  established  by  the 
Exchange  for  the  trading  of  NYSE 
Options  during  regular  business  days; 

(2)  to  engage  in  the  activities  of  a 
Market-Maker,  a  DPM  (as  that  term  is 
defined  in  Rule  8.80).  and/or  a  Floor 
Broker  in  respect  of  NYSE  Options,  in 
each  case  subject  to  the  Rules  of  the 
Exchange  applicable  to  such  activities; 

(3)  to  trade  by  order  as  principal  those 
classes  of  equity  options  that  were 
dually  traded  on  both  the  Exchange  and 
the  [New  York  Stock  Exchange 
("NYSE")]  NYSE  on  the  last  trading  day 
preceding  the  Effective  Date  and  that 
continue  to  be  traded  on  the  Exchange; 

(4)  to  trade  by  order  as  principal  ail 
classes  of  options  traded  on  the 
Exchange  in  addition  to  those  described 
in  clauses  (2)  and  (3)  above,  provided 
that  a  Permit  holder's  total  contract 
volume  in  such  classes  of  options 
during  any  calendar  quarter  may  not 
exceed  twenty  percent  (20%)  of  the  sum 
of  such  Permit  holder's  total  in  person 
contract  volume  as  principal  pursuant 
to  clause  (2)  above  and  such  Permit 
holder's  contract  volume  pursuant  to 
clause  (3)  above  during  such  calendar 
quarter;  and 

(5)  to  be  admitted  to  the  other  trading 
facilities  of  the  Exchange  for  the 
purpose  of  responding  to  a  call  of  a 
Board  Broker  or  Order  Book  Official 
pursuant  to  Rule  7.5  in  respect  of  any 
class  of  options  in  which  a  transaction 
has  been  effected  for  the  Permit  holder's 
account  on  the  day  of  the  call. 

.■\s  used  in  this  Rule,  the  term  "trade 
by  order"  means  a  trade  effected  on  the 
Exchange  by  a  member  acting  as  Floor 
Broker  for  the  account  of  a  Permit 
holder,  and  the  term  "NYSE  Options" 
means  (i)  those  classes  of  options  that 
were  listed  for  trading  on  the  NYSE 
options  trading  floor  on  last  trading  day 
preceding  the  Effective  Date  that  were 
not  then  also  listed  for  trading  on  the 
Exchange,  and  (ii)  those  additional 
classes  of  equity  options  designated  by 
the  Exchange  as  nS'SE  Options.  During 
each  of  the  seven  years  following  the 


Effective  Date,  the  Exchange  shall 
designate  as  NYSE  Options  classes  of 
equity  options  on  at  least  14  underlying 
stocks. 

(c)  DPMs.  The  Modified  Trading 
System  established  in  Rule  8,80  will  be 
employed  in  NYSE  Options,  Each 
speciaUst  firm  to  which  a  Permit  is 
issued  pursuant  to  subparagraph  (a)(2) 
of  this  Rule  shall  be  appointed  as  the 
DPM  in  the  same  classes  of  NYSE 
Options  as  those  for  which  it  was 
designated  as  a  specialist  on  NYSE. 
Subject  to  the  provisions  of  the  Rules, 
a  Permit  holder  qualified  to  act  as  a 
DPM  pursuant  to  the  Rules  shall  be 
appointed  to  act  as  the  DPM  for  each 
class  of  equity  options  designated  by  the 
Exchange  pursuant  to  the  last  sentence 
of  paragraph  (b)  of  this  Rule.  Each 
specialist  firm  appointed  as  a  DPM  in  a 
class  of  NYSE  Options  pursuant  to  the 
foregoing  two  sentences  shall,  subject  to 
the  provisions  of  the  Rules,  continue  to 
act  as  such  DPM  during  the  term  of  the 
Permits  and  thereafter  so  long  as  it  is  a 
regular  member  or  member  organization 
of  the  Exchange. 

(d)  Other  rights  and  obligations. 
(1)  Except  as  may  be  otherwise  set 

forth  in  the  Constitution,  in  this  Rule 
3,27  or  in  the  other  Rules,  Permit 
holders  shall  have  the  same  rights  as 
other  members  of  the  Exchange; 
provided  that  a  Permit  shall  not  give  an 
organization  the  right  as  a  member  to 
transact  business  with  the  public  in 
options  or  other  securities  dealt  in  on 
the  Exchange  other  than  NYSE  Options. 
Permit  holders  shall  be  subject  to.  and 
obligated  to  comply  with,  the  Rules  of 
the  Exchange  to  the  same  extent  as  other 
members  and  their  nominees,  except  as 
follows: 

(A)  Membership  application  fees  shall 
be  waived  in  connection  with  (i)  the 
submission  of  an  application  for 
approval  as  a  Permit  holder  or  as  the 
nominee  of  a  Permit  holder  arising  out 
of  the  initial  issuance  of  a  Permit 
pursuant  to  subparagraph  (a)(1)  or  (a)(2) 
of  this  Rule  {but  shall  not  be  waived  in 
respect  of  applications  by  transferees  or 
lessees  of  a  Permit  or  by  subsequent 
nominees),  (ii)  the  submission  of  an 
application  for  approval  as  a  member  of 
the  Exchange  or  as  the  nominee  of  a 
member  of  the  Exchange  by  a  person 
who  is  the  initial  holder  of  a  Permit 
issued  pursuant  to  subparagraph  (a)(1) 
or  (a)(2)  of  this  Rule,  and  (iii)  the 
submission  of  an  application  for 
approval  as  the  nominee  of  a  member  of 
the  Exchange  by  a  person  who  at  the 
time  of  such  application  is  the  nominee 
of  a  NYSE  specialist  firm  in  respect  of 
a  Permit  issued  pursuant  to 
subparagraph  (a)(2)  of  this  Rule. 
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(B)  In  the  >'\t'u\  ,i  pcrsnn  who  is 
ontitlod  to  bf  l^^ut■(l  ,i  Permit  files  an 
applic:dtion  pursuant  to  Rule  3.9,  the 
rights  of  such  pt-rsnn  shall  be  deemed  to 
be  effective  for  a  temporary  period 
terminatmi;  "^ix  months  following  the 
Effective  Date  or  the  date  on  which  the 
Membership  Committee  gives  written 
notice  of  its  action  on  the  application, 
\vhiche\er  is  the  earlier,  provided  such 
person  is  not  subject  tf)  a  "statutory 
disqualification"  (as  defined  in  the 
Securities  Exchange  Act  of  1934).  is  in 
good  standing  on  the  NYSE  on  the 
Kftec:tive  Date,  and  is  not  a  subject  of  an 
investigation  conducted  by  any  self- 
regulatory  agency  that  may  involve  that 
person's  fitness  for  membership  on  the 
Exchange. 

(C)  All  Permit  holders  shall  be 
deemed  to  be  appointed  pursuant  to 
Rule  8.3  to  all  classes  of  NYSE  Options; 
provided,  however,  that  the  foregoing 
shall  not  affect  the  power  of  the 
appropriate  Market  Performance 
Committee  to  suspend  or  terminate  the 
appfjintment  of  anv  Permit  holder  in 
accordance  with  the  Rules, 

(2)  Permit  holders  shall  have  the  right 
to  serve  on  any  committee  of  the 
Exchange  to  which  they  are  appointed. 

(3)  Permit  holders  shall  not  nave  the 
rights  of  members,  or  be  subject  to  the 
assessments  on  members,  under  Rule 
3.24 

Extension  of  Time  Limits 

RULE  3.28.  Any  time  limit  imposed  on 
an  applicant,  member,  or  other  person 
under  this  Chapter  mav  he  extended  bv 
the  Membership  Committee  in  the  event 
that  the  Mfmhership  (Committee 
deternunes  that  such  an  extension  is 
warranted  due  to  extenuating 
circumstances.  

Delegation  of  Authority 

RULE  3.29.  la)  AH  of  the  authority 
granted  to  the  Exchange  under  this 
Chapter  mav  he  exercised  by  the 
Mt'mhership  Committee  and/or  the 
.Membership  Department. 

I  hi  The  Membership  Committee  may 
delegate  to  the  Membership  Department 
(inv  i>t  the  authority  that  is  granted  to 
the  Memtiership  Committee  under  the 
Rules 
•         •         *         *         * 

CHAPTER  VI — Doing  Business  on  the 
Exchange  Floor 


Limitation  on  Dealings 

RULE  6.5.  No  regular  member  shall 
bid,  offer,  purchase  or  write  (sell)  on  the 
Exchange  any  security  other  than  an 
option  contract  that  is  currently  open 
for  trading  in  accordance  with  the 


provisions  of  Chapter  V.  (No  special 
member  shall  bid,  offer,  purchase,  or 
write  on  the  Exchange  any  security 
other  than  an  option  contract  relating  to 
one  of  the  underlying  securities  listed  in 
a  guideline  under  this  Rule  6.5  (MSE 
Options,  as  that  term  is  defined  in 
section  2.1(d)  of  the  Constitution)  and 
currently  open  for  trading  in  accordance 
with  the  provisions  of  Chapter  \', 

.  .  .  Interpretations  and  Policies: 

.01     Special  members  may  bid.  offer, 
purchase,  or  write  on  the  Exchange 
option  contracts  currently  open  for 
trading  only  with  respect  to  the 
following  underlying  securities: 
Ameritech 
Diebold,  Inc. 

Anadarko  Petroleum  Corp. 
Freeport-McMoRan,  Inc. 
Bristol-Myers  Company 
General  Cinema  Corp. 
Champion  International  Corp. 
IC  Industries.  Inc. 
Chrysler  Corporation 
Litton  Industries,  Inc. 
Coastal  Corporation 
Middle  South  Utilities,  Inc. 
Computer  Associates  International,  Inc. 
Ralston  Purina  Company 
Corning  Glass  Works 
Rockwell  International  Corporation] 
***** 

RULE  6.20— Admission  to  and 
Conduct  on  the  Trading  Floor;  Member 
Education 


.  .  .  Interpretations  and  Policies: 

***** 

.03  Deleted 199_ 

(99- ).  [Rule  3.21  provides  that  a 

Government  securities  options  permit 
holder  is  entitled  to  enter  into  principal 
transactions  as  a  Market-Maker  and 
agency  transactions  as  a  Floor  Broker  in 
Government  securities  options  settled 
by  physical  deliver)'  on  the  floor  of  the 
Exchange  until  his  permit  expires.] 
***** 

Letters  of  Authorization 

RULE  6.72.  (a)  Required  of  each  Floor 
Broker.  No  Floor  Broker  shall  act  as 
such  on  the  Exchange  unless  there  is  in 
effect  a  Letter  of  Authorization  that  has 
been  issued  for  such  Floor  Broker  by  a 
Clearing  Member  and  filed  with  the 
Exchange.  [A  Floor  Broker  may  have 
more  than  one  such  letter  on  file  with 
the.  Exchange;  provided,  however,  that  a 
Letter  of  Authorization  with  an  earlier 
effective  date  will  afford  the  Clearing 
Member  issuing  such  letter  a  priority 
over  each  subsequent  issuer  of  a  Letter 
of  Authorization  for  claims  made 
pursuant  to  Rule  3.15  against  the 


proceeds  from  the  sale  of  a  membership 
by  the  entity  covered  by  such  Letters  of 
Authorization.  The  Exchange  shall 
notify  each  issuer  of  a  Letter  of 
.Authorization  of  other  outstanding 
Letters  of  .Authorization  which  have 
been  issued  to  the  same  Floor  Broker.] 

(b)  Terms  of  Letter  of  Authorization. 
A  Letter  of  Authoriz.aticm  shall  be  in  a 
form  prescribed  by  the  Exchange  and 
shall  provide  that  the  issuing  Cilearing 
Member  accepts  financial  responsibilitv 
for  all  Exchange  transactions  made  by 
the  guaranteed  Floor  Broker. 

(cj  Revocation  of  Letter  of 
Authorization.  A  Letter  of  Authorization 
filed  with  the  Exchange  shall  remain  in 
effect  until  a  written  notice  of 
revocation  has  been  filed  with  the 
[Exchange  and  posted  fjn  the  Exchange 
bulletin  board.  If  such  written  notice 
has  not  been  posted  for)  Membership 
Department.  If  such  a  written  notice  of 
revocation  is  not  filed  with  the 
Membership  Department  at  least  one 
hour  prior  to  the  opening  of  trading  on 
a  particular  business  day.  such 
revocation  shall  not  become  effective 
until  the  close  of  trading  on  such  day. 
Upon  the  request  of  the  Clearing 
Member  that  files  such  a  written  notice 
of  revocation,  the  Exchange  shall  post 
notice  of  the  revocation  on  the 
Exchange  Bulletin  Board.  A  revocation 
shall  in  no  way  relieve  a  Clearing 
Member  of  responsibilitv  for 
transactions  guaranteed  prior  to  the 
effective  date  of  such  revocation. 

.  .  .  Interpretations  and  Policies: 

.01     Floor  Brokers  executing 
Government  security  options  must  have 
a  separate  Letter  of  Authorization  issued 
by  a  Debt  Securities  Clearing  Member. 

.02     Floor  Brokers  engaging  in 
transactions  in  securities  subject  to  the 
rules  in  Chapter  XXX  must  have  a 
separate  Letter  of  Authorization  issued 
by  a  Clearing  Member  that  is  a  member 
of  the  Clearing  Corporation  for  the 
securitv  that  is  the  subject  of  any  such 
transaction. 


Automated  Billing  Process  for  Market- 
Maker  Brokerage  Bills 

RULE  6.76A.  lal  The  Exchange  shall 
administer  the  following  automated 
billing  process  for  brokerage  ser\'i(  es 
that  are  provided  to  Market-.Makers  by 
Floor  Brokers  and  order  service  firms 
C'OSFs-'j: 

HI  Each  Floor  Broker  and  OSF  shall 
submit  a  written  bill  bv  the  6th  dav  of 
the  month  to  each  Market-Maker 
customer  of  the  Floor  Broker  or  OSF  for 
brokerage  fees  incurred  bv  the  Market- 
Maker  during  the  prior  month. 
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nil  For  the  purposes  of  this  Rule,  the 
submission  of  a  v^Titten  bill  to  a  Market- 
Maker  shall  be  deemed  to  include  hand 
delivery-  of  the  bill  to  the  Market-Maker. 
band  delivery  of  the  bill  to  a 
representative  at  the  Market-Maker  such 
as  the  Market-Maker's  clerk,  or  delivery 
of  the  bill  to  the  Market-Maker's 
Clearing  Member  with  a  written  notation 
that  the  bill  is  for  the  Market-Maker. 

I  ill!  A  Market-Maker  who  receives  a 
brokerage  bill  from  a  Floor  Broker  or 
OSF  in  accordance  with  this  billing 
process  shall  have  until  the  10th  day  of 
the  month  to  inform  the  Floor  Broker  or 
OSF  if  the  Market-Maker  disputes  any 
portion  of  the  bill.  In  the  event  the 
Market-Maker  disputes  the  bill,  the 
Floor  Broker  or  OSF  mav  determine  to 
adjust  the  bill. 

(iv)  A  Floor  Broker  or  OSF  that  has 
submitted  a  wTiften  bill  to  a  Market- 
Maker  by  the  6th  day  of  the  month  for 
brokerage  fees  incurred  by  the  Market- 
Maker  during  the  prior  month  shall 
notify  the  Exchange's  Accounting 
Department  bv  the  12th  day  of  the 
month  m  a  form  and  manner  prescribed 
bv  the  Exchange  of  the  amount  to  bill 
each  Market-Maker  customer  of  the 
Floor  Broker  or  OSF  for  brokerage  fees 
incurred  by  the  Market-Maker  during 
the  prior  month. 

(v)  The  Exchange;  shall  take  direction 
solely  from  the  Floor  Broker  or  OSF  with 
respect  to  the  amount  to  bill  a  Market- 
Maker  pursuant  to  this  billing  process. 
If  for  any  reason  a  Market-Maker 
disputes  the  amount  a  Floor  Broker  or 
OSF  has  instructed  the  Exchange  to  bill 
the  Market-Maker  pursuant  to  this 
billing  process,  the  Market-Maker  may 
pursue  a  claim  against  the  Floor  Broker 
or  OSF  in  arbitration  under  Chapter 
XVIII  of  the  Rules  or  through  other 
means  permitted  by  that  Chapter. 

Ivil  The  Accounting  Department  shall 
prepare  a  monthly  Market-Maker  floor 
brokerage  billing  list  for  each  Clearing 
Member  that  clears  Market-Maker 
transactions  and  provide  this  list  to 
each  such  Clearing  Member  by  the  21st 
day  of  the  month.  The  list  shall  set  forth 
the  amounts  Floor  Brokers  and  OSFs 
have  Instructed  the  Accounting 
Department  to  bill  each  Market-Maker 
that  clears  through  that  Clearing 
Member  for  brokerage  fees  incurred  bv 
the  Market-Maker  during  the  prior 
month. 

Iviij  A  Clearing  Member  may  instruct 
the  Accounting  Department  in  a  form 
and  manner  prescribed  bv  the  Exchange 
not  to  draft  the  Clearing  .Member 
pursuant  to  this  billing  process  for  that 
portion  of  the  brokerage  fees  billed  to  a 
Market-Maker  which  would  cause  the 
Market-.Maker  to  have  a  negative 
balance  in  the  Market-Maker's  account 


at  the  Clearing  Member.  Any  such 
instruction  must  be  provided  to  the 
Accounting  Department  by  the  22nd  day 
of  the  month.  In  determining  whether  a 
negative  balance  would  result  in  a 
Market-Maker's  account,  a  Clearing 
Member  may  take  into  account 
deductions  from  the  account  that  have 
been  accrued  but  which  have  not  yet 
posted  to  the  account. 

Iviii)  On  the  25th  day  of  the  month, 
the  Exchange  will  draft  from  each 
Clearing  Member's  account  at  the 
Clearing  Corporation  the  total  amount 
billed  pursuant  to  this  Rule  to  Market- 
Makers  that  clear  through  that  Clearing 
Member  (with  the  exception  of  amounts 
the  Clearing  Member  has  instructed  the 
Accounting  Department  not  to  draft 
pursuant  to  subparagraph  (a)(vii)  of  this 
Rule).  Following  the  draft  of  these 
funds,  the  Exchange  shall  promptly 
distribute  the  amounts  drafted  in  a 
manner  prescribed  bv  the  Exchange  to 
the  Floor  Brokers  and  OSFs  that 
provided  billing  instructions  to  the 
Accounting  Department  pursuant  to  this 
billing  process. 

(ix)  In  the  event  a  Clearing  Member 
instructs  the  Accounting  Department 
pursuant  to  subparagraph  (aj(viij  of  this 
Rule  not  to  draft  a  portion  of  the 
brokerage  fees  billed  to  a  Market-Maker: 

(A]  The  Exchange  shall,  pursuant  to 
subparagraph  (al(viii)  of  this  Rule, 
distribute  on  a  pro  rata  basis  to  the 
Floor  Brokers  and  OSFs  that  submitted 
instructions  to  bill  the  Market-Maker, 
the  portion  of  the  brokerage  fees  which 
were  drafted  from  the  Clearing  Member 
for  that  .Market-Maker.  This  pro  rata 
distribution  shall  be  allocated  based  on 
the  amount  that  each  Floor  Broker  and 
OSF  instructed  the  Accounting 
Department  to  bill  the  Market-Maker. 

iBl  If  the  Market-Maker  later  has  a 
positive  balance  m  the  Market-Maker's 
account  at  the  Clearing  Member,  the 
Clearing  Member  shall  deduct  from  the 
account  the  amount  of  the  brokerage 
fees  that  the  Clearing  Member 
previously  instructed  the  Accounting 
Department  not  to  draft.  The  Clearing 
Member  shall  then  promptly  distribute 
to  those  Floor  Brokers  and  OSFs  who 
previously  did  not  receive  full  payment 
the  amounts  which  were  previously 
hilled  but  not  drafted  pursuant  to  this 
billing  process.  To  the  extent  that  any 
outstanding  amounts  that  were  not 
previously  drafted  have  been  paid  to  a 
Floor  Broker  or  OSF.  the  Clearing 
Member  shall  not  he  required  to  deduct 
these  amounts  from  the  Market-Maker's 
account  and  distribute  them  to  the  Floor 
Broker  or  OSF. 

(x)  If  a  Floor  Broker  or  OSF  fails  to 
submit  a  written  bill  to  a  Market-Maker 
customer  by  the  6th  day  of  the  month 


for  brokerage  fees  incurred  by  the 
Market-Maker  during  the  prior  month  or 
if  a  Floor  Broker  or  OSF  fails  to  notify 
the  Accounting  Department  by  the  12th 
day  of  the  month  in  the  form  and 
manner  prescribed  by  the  Exchange  of 
the  amount  to  bill  each  Market-Maker 
customer  for  brokerage  fees  incurred  by 
the  Market-Maker  during  the  prior 
month,  the  Floor  Broker  or  OSF  may  not 
bill  the  Market-Maker  for  these 
brokerage  fees  pursuant  to  the  billing 
process  set  forth  in  this  Rule. 
Notwithstanding  the  foregoing,  the  Floor 
Broker  or  OSF  shall  still  be  permitted  to 
bill  the  Market-Maker  for  these 
brokerage  fees  in  the  regular,  non- 
automated  fashion. 

(xij  In  the  event  that  any  of  the 
deadlines  referenced  in  this  Rule  fall  on 
a  non-business  day,  the  deadline  shall 
advance  to  the  next  business  day. 

(b)  Each  Clearing  Member  shall  be 
authorized  under  this  Rule  HI  to  deduct 
from  a  Market-Maker's  account  at  that 
Clearing  Member  amounts  drafted  by 
the  Exchange  from  the  Clearing 
Member's  account  at  the  Clearing 
Corporation  pursuant  to  this  Rule  for 
brokerage  fees  billed  to  that  Market- 
Maker  and  (ii)  to  make  deductions  from 
the  Market-Maker's  account  at  the 
Clearing  Member  and  distributions  to 
Floor  Brokers  and  OSFs  of  the  deducted 
amounts  in  accordance  mth 
subparagraph  (al(ix)(BI  of  this  Rule. 

Id  The  Clearing  Corporation  shall 
have  no  liability  to  members  or 
associated  persons  in  connection  with 
the  billing  process  under  this  Rule. 

(dl  To  the  extent  that  there  is  any 
inconsistency  between  the  provisions  of 
this  Rule  and  the  provisions  of  Rule 
6.76,  the  proxisions  of  this  Rule  shall 
govern  with  respect  to  the  bills 
processed  pursuant  to  the  billing 
process  under  this  Rule. 

Order  Service  Finns 

RULE  6.77.  (a)  An  order  service  firm 
is  a  regular  member  organization  that  is 
registered  with  the  Exchange  for  the 
purpose  of  taking  orders  for  the 
purchase  or  sale  of  stocks  or  commodity 
futures  contracts  (and  options  thereon) 
from  market-makers  on  the  floor  of  the 
Exchange  and  forwarding  such  orders 
for  execution.  An  applicant  for 
registration  as  an  order  service  firm 
shall  file  litsl  an  application  [in  writing] 
with  the  Membership  Department  [of]  in 
a  form  and  manner  prescribed  by  the 
Exchange.  Applications  shall  be 
reviewed  by  the  Membership 
Committee,  which  shall  consider  an 
applicant's  financial  condition, 
regulatory  histor)'.  and  such  other 
factors  as  the  Membership  Committee 
deems  appropriate.  After  reviewing  the 
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.ip[)li(,atiMn   till'  Membership  Committee 
shall  either  ipprove  or  disapprove  the 
applicant's  registration  as  an  order 
service  firm.  Before  registration,  the 
Membership  Department,  [upon 
tiirefiion  of!  if  diwrted  by[he 
Membership  Committee,  shall  post  the 
names  of  the  applicant  and  its 
nnminee{s)  on  the  floor  of  the  Exchange 
for  at  least  three  business  davs. 

(b)  An  order  service  firm  shall  make 
available  to  market-maker  customers 
u[)i)n  request  a  statement  of  financial 

(  nndition  as  disclosed  by  its  most  recent 
balanc  e  sheet,  which  shall  be  prepared 
no  later  than  the  tenth  business  day 
following  each  calendar  month-end. 

(c)  A  [clearing  member]  Clearing 
MemltfT  need  not  register  as  an  order 
ser\  ice  firm  in  order  to  take  orders  for 
the  purchase  or  sale  of  stocks  or 
commoditv  futures  contracts  (and 
options  thereonl  from  market-makers  for 
which  it  has  a  currently  outstanding 
Letter  of  Ciuarantee. 

(d)  An  order  service  firm  that  takes 
orders  for  the  purchase  or  sale  of 
commoditv  futures  contracts  (and 
options  thereon)  must  c:omply  with  the 
C^ummoditv  Exf:hange  Act  ("CEA")  and 
the  rules  and  regulations  promulgated 
thereunder  Such  a  firm  shall  keep  the 
Department  of  Financial  and  Sales 
Pmcticp  Compliance  apprised  of  its 
registration  status  under  the  CEA  on  an 
ongoing  basis,  including  any  financial 
reporting  or  capital  requirements. 

Letters  of  Cuarantee  Required  of  Order 
Ser\i(:e  Firms 

RULE  6.78,  (a)  Prior  lO  accepting  any 
orders  from  market-makers  on  the  floor 
of  the  Exchange,  an  order  service  firm 
must  have  on  file  with  the  [exchange) 
Exchange  and  in  effect  an  Order  Service 
Firm  Letter  of  (Guarantee  issued  for  such 
service  firm  by  a  member  of  The 
Options  Clearing  Corporation. 

(b)  The  Order  Service  Firm  Letter  of 
Guarantee  shall  be  in  a  form  prescribed 
hv  |act:eptable  to]  the  Exchange  and 
shall  provide  that  the  issuing  [clearing 
member]  Clcannii  ,\/e/nfaer  accepts 
financial  responsibility  for  all  orders 
handled  bv  the  order  service  firm  on  the 
floor  of  the  Exchange  and  for  all 
financial  obligations  of  the  order  service 
firm  to  the  Exchange. 

(c)  An  Order  Service  Firm  Letter  of 
Guarantee  filed  with  the  Exchange  shall 
remain  in  eff(>ct  until  a  written  notice  of 
revocation  has  been  filed  with  the 
[Exchange  and  posted  on  the  E.xchange 
bulletin  board.  If  such  written  notice 
has  not  been  posted  for]  Membership 
Department.  If  such  a  written  notice  of 
revocation  is  not  filed  with  the 
Membership  Department  at  least  one 
hour  prior  to  the  opening  of  trading  on 


a  particular  business  day,  such 
revocation  shall  not  become  effective 
until  the  close  of  trading  on  such  [date] 
day.  Upon  the  request  of  the  Clearing 
Member  that  files  such  a  written  notice 
of  revocation,  the  Exchange  shall  post 
notice  of  the  revocation  on  the 
Exchange  Bulletin  Board.  A  revocation 
shall  in  no  way  relieve  a  [clearing 
member]  Clearing  Member  of 
responsibility  for  transactions 
guaranteed  prior  to  the  effective  date  of 
such  revocation. 

(d)  No  [clearing  member)  Clearing 
Member  shall  be  permitted  to  guarantee 
more  than  three  (3)  order  service  firms 
without  the  prior  written  approval  of 
the  Department  of  Financial  and  Sales 
Practice  Compliance  (the 
"Department").  In  considering  a  request 
to  guarantee  more  than  three  (3)  such 
firms,  the  Department  shall  consider  the 
[clearing  member's)  Clearing  Member's 
level  of  excess  net  capital,  additional 
financial  resources,  and  such  other 
factors  as  the  Department  deems 
appropriate. 
***** 

CHAPTER  VIII— Market-Makers. 
Trading  Crowds  and  Modified  Trading 
Systems 


Letters  of  Guarantee 

RULE  8.5.  (a)  Required  of  Each 
Market-Maker.  No  Market-Maker  shall 
make  any  transaction  on  the  floor  of  the 
Exchange  unless  [a  Letter  of  Guarantee 
has  been  issued  for  such  member  bv  a 
Clearing  Member  and  filed  with  the 
Exchange,  and  unless  such  letter  has  not 
been  revoked  pursuant  to  paragraph  (c) 
of  this  Rule)  there  is  in  effect  a  Letter 
of  Guarantee  that  has  been  issued  for 
such  Market-Maker  by  a  Clearing 
Member  and  filed  with  the  Exchange.  [A 
member  may  file  more  than  one  such 
Letter  with  the  Exchange:  provided, 
however,  that  a  Letter  of  Guarantee  with 
an  earlier  effective  date  will  afford  the 
Clearing  Member  issuing  such  letter  a 
priority  over  each  subsequent  issuer  of 
a  Letter  of  Guarantee  for  claims  made 
pursuant  to  Rule  3.15  against  the 
proceeds  from  the  sale  of  a  membership 
by  the  person  covered  by  such  Letter  of 
Guarante.)  If  a  Market-Maker  desires  to 
clear  his  or  her  transactions  through 
more  than  one  Clearing  MenUier.  a 
Letter  of  Guarantee  is  required  to  be 
issued  and  filed  with  the  Exchange  by 
each  such  Clearing  Member  to  cover 
Exchange  transactions  executed  by  the 
Market-Maker  through  that  Clearing 
Member.  A  Market-Maker  may  not 
execute  Exchange  transactions  through 
a  Clearing  Member  unless  there  is  in 
effect  a  Letter  of  Guarantee  that  has 


been  issued  for  such  Market-Maker  by 
the  Clearing  Member  and  filed  with  the 
Exchange.  The  Exchange  shall  notify' 
each  issuer  of  a  Letter  of  Guarantee  of 
other  outstanding  Letters  of  Guarantee 
[which]  that  ha\'e  been  issued  to  the 
same  Market-iMakor  [and  shall  notify 
each  Clearing  Corporation  that  has 
approved  a  Letter  of  Guarantee  for  a 
Market-Maker  of  the  issuance  and 
revocation,  if  applicable,  of  all  other 
Letters  of  Guarantee  issued  to  that 
Market-Maker  in  respect  of  transactions 
subject  to  the  rules  of  any  other  Clearing 
Corporation], 

(b)  Terms  of  Letter  of  Guarantee.  A 
Letter  of  Guarantee  shall  he  in  a  form 
prescribed  by  the  Exchange  and  shall 
provide  that  the  issuing  Clearing 
Member  accepts  financial  responsibility 
for  [all]  Exchange  transactions  made  by 
the  guaranteed  [member]  Market-Maker 
when  executing  such  tnmsactinns 
through  the  issuing  (Jlearin^  Mfnjhpr. 

(c)  Revocation  of  Letter  of  Guarantee. 
A  Letter  of  Guarantee  filed  with  the 
Exchange  shall  remain  in  effect  until  a 
written  notice  of  re\()cation  has  been 
filed  with  the  (Exchange  and  posted  on 
the  Exchange  bulletin  board.  If  such 
written  notice  has  not  been  posted  for] 
Membership  Department.  If  such  a 
written  notice  of  revocation  is  not  filed 
with  the  Membership  Department  at 
least  one  hour  prior  to  the  opening  of 
trading  on  a  particular  business  day, 
such  revocation  shall  not  become 
effective  until  the  close  of  trading  on 
such  day.  Upon  the  request  of  the 
Clearing  Member  that  files  such  a 
written  notice  of  revocation,  the 
Exchange  shall  post  notice  of  the 
revocation  on  the  Exchange  Bulletin 
Board.  A  revocation  shall  in  no  way 
relieve  a  Clearing  Member  of 
responsibility  for  transactions 
guaranteed  prior  to  the  effective  date  of 
such  revocation. 

.   .  .  Interpretations  and  Policies: 

.01     Market-Makers  entering  into 
Government  securities  options 
transactions  must  have  a  separate  Letter 
of  Guarantee  issued  by  a  Debt  Securities 
Clearing  Member 

.02     Each  Market-Maker  must  file 
with  the  Exchange  one  or  more  Letters 
of  Guarantee  for  transactiiDns  cleared  by 
The  Options  Clearing  Corporation. 

.03     A  Market -Maier  engaging  in 
transactions  subject  to  the  rules  in 
Chapter  XXX  may  submit  one  or  more 
Letters  of  Guarantee  in  respect  of  the 
securities  to  be  traded  by  such  Market- 
Maker;  provided,  that  any  such  Letter  of 
Guarantee  shall  specify  the  types  of 
security  (e.g..  stocks  or  warrants,  UIT 
interests)  for  which  the  Clearing 
Member  accepts  responsibility. 
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04     Only  those  Letters  of  Guarantee 

that  are  required  to  be  deposited  with  a 
Cloanng  Corporation  will  be  submitted 
to  such  Clearing  Corporation  for  its 
approval.  The  Exchange  shall  notify 
each  Clearing  Corporation  that  has 
approved  a  Letter  of  Guarantee  for  a 
Market-Maker  of  the  issuance  and 
revocation,  if  applicable,  of  all  other 
Letters  of  Guarantee  issued  to  that 
Market-Maker  in  respect  of  transactions 
subject  to  the  rules  of  any  other  Clearing 
Corporation. 
***** 

Rule  8.9 — Securities  Accounts  and 
Orders  of  Market-Makers 


.   .   .  Interpretations  and  Policies: 

***** 

.OS    Each  participant  in  a  joint 
account  shall  be  jointly  and  severally 
liable  for  any  losses  which  may  be 
incurred  by  the  joint  account:  however, 
in  the  case  where  a  participant  in  a  joint 
account  is  a  nominee  of  a  member 
organization,  or  is  an  individual  who 
has  registered  his  or  her  membership  for 
a  member  organization,  and  the 
participant  is  not  acting  as  an 
independent  Market-Maker  pursuant  to 
Rule  3.8Hj.  the  member  organization 
and  not  the  participant  shall  be  so 
liable. 


CHAPTER  LX- 
Public 


-Doing  Business  With  the 


Exchange  Approval 

RULE  9.1.  An  individual  regular 
member  [or  any  special  member]  may 
not  transact  business  with  the  public.  A 
regular  member  organization  may 
transact  business  with  the  public  after 
an  application,  submitted  on  a  form 
prescribed  by  the  Exchange,  has  been 
appro\ed  by  the  Membership 
Committee.  Approval  to  transact 
business  with  the  public  shall  be  based 
on  a  member  organization's  meeting  the 
general  requirements  set  forth  in  this 
Chapter  and  the  net  capital 
requirements  set  forth  in  Chapter  XIII  of 
the  Rules,  and  such  approval  may  be 
withdrawn  if  any  of  the  requirements 
cease  to  be  met. 
***** 

Registration  and  Termination  of 

Representatives     ' 

RULE  9.3.  (a)  Registration.  No 
member  organization  shall  be  approved 
to  transact  business  with  the  public 
until  those  persons  associated  with  it 
who  are  designated  as  Representatives 
have  been  approved  by  and  registered 


with  the  Exchange.  Persons  who 
perform  duties  for  the  member 
organization  which  are  customarily 
performed  by  sales  representatives, 
solicitors,  customers'  men  or  branch 
office  managers  shall  be  designated  as 
Representatives.  In  connection  with 
their  registration.  Representatives  shall 
file  an  application  on  a  form  prescribed 
by  the  Exchange,  shall  successfully 
complete  a  training  course  and  an 
examination  for  the  purpose  of 
demonstrating  an  adequate  knowledge 
of  the  securities  business,  and  shall  sign 
an  agreement  to  abide  by  the 
Constitution  and  Rules  of  the  Exchange 
and  the  Rules  of  the  Clearing 
Corporation:  provided,  however,  that 
Representatives  of  member 
organizations  that  are  members  of 
another  national  seciu-ities  exchange  or 
association  which  has  standards  of 
approval  acceptable  to  the  Exchange 
may  be  deemed  to  be  approved  by  and 
registered  with  such  other  exchange  or 
association.  Member  organizations 
whose  Representatives  are  deemed 
registered  pursuant  to  the  last  clause  of 
the  preceding  sentence  shall  inform 
their  Representatives  of  their  obligation 
to  adhere  to  the  Constitution  and  Rules 
of  the  Exchange  and  the  Rules  of  the 
Clearing  Corporation. 

(b)  Termination — Filing  of  U-5's,  The 
discharge  or  termination  of  employment 
of  any  registered  person,  together  with 
the  reasons  therefor,  shall  be  reported 
by  a  member  organization  immediately 
following  the  date  of  termination,  but  in 
no  event  later  than  thirty  (30)  days 
following  termination,  to  the  Exchange's 
Department  of  Financial  and  Sale 
Practice  Compliance  on  a  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  [Form  U-5),  A 
copy  of  said  termination  notice  shall  be 
provided  concurrently  to  the  person 
whose  association  has  been  terminated. 

(c)  Termination — Filing  of  amended 
U-5's.  The  member  organization  shall 
report  to  the  Exchange,  by  means  of  an 
amendment  to  the  Form  U-5  filed 
pursuant  to  paragraph  (b)  above,  in  the 
event  that  the  member  organization 
learns  of  facts  or  circumstances  causing 
any  information  set  forth  in  the  notice 
to  become  inaccurate  or  incomplete. 
Such  amendment  shall  be  filed  with  the 
Exchanges  Department  of  Financial  and 
Sales  Practice  Compliance  and  provided 
concurrently  to  the  person  whose 
association  has  been  terminated  no  later 
than  thirty  (30)  days  after  the  member 
organization  learns  of  the  facts  or 
circumstances  giving  rise  to  the 
amendment. 


.  .  .  Interpretations  and  Policies; 

.01     The  application  prescribed  by 
the  Exchange  pursuant  to  paragraph  (a) 
of  this  Rule  is  the  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  (Form  U-4j.  Any  person 
required  to  complete  Form  U-4  shall 
promptly  file  any  required  amendments 
to  Form  U-4. 

.0(1)2  Any  filing  or  submission 
requirement  under  this  Rule  shall  be 
deemed  to  be  satisfied  if  such  filing  or 
submission  is  made  with  the  North 
American  Securities  Administrators 
Association/National  Association  of 
Securities  Dealers,  Inc.  Central 
Registration  Depository  (CRD)  within 
the  applicable  time  period  set  forth  in 
[paragraph  (b)  or  (c)  of]  this  Rule. 
***** 

CHAPTER  X — Closing  Transactions 

***** 

Contracts  of  Suspended  Parties 

RULE  10.11.  When  a  member  or 
member  organization  is  suspended 
pursuant  to  Chapter  XVI  of  these  Rules, 
members  and  organizations  having 
contracts  with  the  suspended  member 
or  member  organization  for  the 
purchase,  sale  ur  loan  ofsecurit.es  shall, 
without  unnecessary  delay,  proceed  to 
close  such  contracts  on  the  Exchange  or 
in  the  best  available  market,  except 
insofar  as  the  rules  of  a  Clearing 
Corporation  are  applicable  and  provide 
the  method  of  closing;  provided, 
however,  that  upon  any  such 
suspension,  the  Board  of  Directors  may. 
in  its  discretion,  suspend  the  mandatory 
closeout  provisions  of  this  Rule  and 
may,  in  its  discretion,  reinstate  such 
provisions  at  such  time  as  it  may 
determine.  Should  such  a  contract  not 
be  closed  when  required  to  be  closed  by 
this  Rule,  the  price  of  settlement  for  the 
purpose  of  Rule  3.15  shall  be 
determined  pursuant  to  the  claims 
resolution  procedures  provided  for  by 
that  Rule,  with  [fixed  by  the  Board, 
having]  due  regard  for  the  price  current 
at  the  time 


CHAPTER  XV— Records,  Reports  and 
Audits 

***** 

RULE  15.1 — Maintenance,  Retention 
and  Furnishing  of  Books,  Records  and 
Other  Information 


.  .  .  Interpretations  and  Policies: 

.01  The  following  Rules  contain 
specific  requirements  with  regard  to  the 
maintenance  and  retention  of  books, 
records  and  other  information:  Rules  3.4 
[3.5],  3.6  [3.7].  8.9,  9.6,  9.7,  9.8,  9.10. 
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9.21,  9.23.  11.2,  12.12  and  Chapter  XV. 
In  addition,  the  following  Rules  contain 
specific  requirements  with  regard  to  the 
furnishing  of  information  to  the 
Exchange:  Rules  [3.6],  3.7  [3.8],  3.9, 
[3.14.  3.15.  3.16],  3.17.  3.18,  3.20.  3.21. 
3.23.  3.25.  4.9.  4.13,  6.49,  6.51,  6.56, 
6.59,  6.71.  6.72,  7.2,  7.3,  7.6,  8.2.  8.3, 
8.5,  8.10,  8.11.  9.1,  9.2,  9.3,  12.11,  13.4, 
14.2  and  19.2.  The  foregoing  list  is  not 
intended  to  be  exhaustive  and  members 
must  complv  with  all  applicable 
recordkeeping  and  reporting 
requirements  whether  or  not  listed 
above. 


CHAPTER  XVIIl— Arbitration 

***** 

RULE  18.2 — Procedures  in  Member 
Controversies 
***** 

.  .  .  Interpretations  and  Policies: 

01     In  any  arbitration  concerning  the 
alleged  failure  to  honor  a  trade,  each 
party  to  the  arbitration  shall  promptly 
provide  copies  of  all  documents  filed  or 
received  in  the  ari)itration  by  that  party 
to  the  Clearing  Memberfsj  that 
i^uaranteed  that  party's  Exchange 
transactions  when  the  alleged  trade  took 
place 


CHAPTER  XXIV A- 
Options 

•         ♦         * 

RIJLE24A.15. 
Authorization 


-Flexible  Exchange 


-Letter  of  Guarantee  or 


(a)  No  Market-Mdker  shall  effect  any 
transaction  in  FLEX  Options  unless  one 
or  more  Letter(s)  of  Ckiarantee  has  been 
issued  by  a  Clearing  Member  and  filed 
with  the  Exchange  pursuant  to  Rule 
8.5(a)  accepting  financial  responsibility 
for  all  FLEX  transactions  made  by  the 
Market-Maker  and  such  letter  has  not 
been  revoked  under  Rule  8.5(c).  Upon 
approval  bv  The  Options  Clearing 
Corporation  and  filing  with  the 
Exchange,  an  existing  Letter  of 
Guarantee  may  be  amended  specifically 
to  include  FLEX  Option  transactions.  [In 
determining  prioritv  for  tlaims  made 
pursuant  to  Rules  3.15  and  8.5,  the 
filing  of  an  amendment  to  an  existing 
Letter  of  Guarantee  to  authorize  a 
member  to  engage  in  FLEX  transactions 
shall  not  change  the  effective  date  of  the 
existing  Letter  j 

(b)  No  Floor  Broker  shall  act  as  such 
in  respect  of  FLE.X  Option  contracts 
unless  [one  or  more  Letters]  o  Letter  o{ 
.\uthorization  has  been  issued  by  a 
Clearing  Member  and  filed  with  the 
Exchange  under  Rule  6.72(aJ 


specifically  accepting  responsibility  for 
the  clearance  of  FLEX  Option 
transactions  of  the  Floor  Broker  and 
such  letter  has  not  been  revoked  under 
Rule  6.72(c).  Upon  approval  by  the 
Clearing  Corporation  and  filing  with  the 
Exchange,  an  existing  Letter  of 
Authorization  may  be  amended  to 
include  FLEX  Option  transactions.  [In 
determining  priority  or  claims  made 
pursuant  to  Rules  3.15  and  6.72.  filing 
of  an  amendment  to  a  Letter  of 
Authorization  shall  not  change  the 
effective  date  of  an  existing  Letter  of 
Authorization.) 

[This  rule  supplements  Exchange 
Rule  8.5.) 

***** 

CHAPTER  XXVI— Market  Baskets 

***** 

RULE  26.11.— Market-Makers 

***** 

(c)  Letter  of  Guarantee.  No  Market- 
Maker  shall  make  any  transaction  on  the 
floor  of  the  Exchange  in  market  basket 
contracts  unless  one  or  more  Letters  of 
Guarantee  has  been  issued  by  a  Oearing 
Member  under  Rule  8.5(a)  in  which  the 
issuing  Clearing  Member  specifically 
accepts  financial  responsibility  for  all 
market  basket  transactions  made  by  the 
Market-Maker  and  such  Letter  has  not 
been  revoked  pursuant  to  Rule  8.5(c). 
Upon  approval  by  the  Clearing 
Corporation  and  filing  with  the 
Exchange,  an  existing  Letter  of 
Guarantee  may  be  amended  to  include 
market  basket  transactions.  [For 
purposes  of  determining  the  priority  of 
Clearing  Members  for  claims  made 
pursuant  to  Rules  3.15  and  8,5.  the 
effective  date  of  an  existing  Letter  of 
Guarantee  shall  not  be  deemed  modified 
by  the  filing  of  an  amendment 
authorizing  a  member  to  engage  in 
market  basket  transactions.] 
***** 

RULE  26.13.— Floor  Broker  Financial 
Requirements 

***** 

(b)  Letter  of  Authorization.  No  Floor 
Broker  shall  act  as  such  in  respect  of 
market  basket  contracts  unless  [one  or 
more  Letters]  a  Letter  of  Authorization 
has  been  issued  by  a  Clearing  Member 
under  Rule  6.72(a)  (and  not  revoked 
under  Rule  6.72(c))  in  which  the  issuing 
Clearing  Member  specifically  accepts 
responsibility  for  the  clearance  of 
market  basket  transactions  of  the  Floor 
Broker  when  the  name  of  the  Clearing 
Member  is  given  up.  Upon  approval  bv 
the  Clearing  Corporation  and  filing  with 
the  Exchange,  an  existing  Letter  of 
Authorization  may  be  amended  to 
include  market  basket  transactions.  [For 
purposes  of  determining  the  priority  of 


Clearing  Members  for  claims  made 
pursuant  to  Rues  3.15  and  6.72.  the 
effective  date  of  an  existing  Letter  of 
Authorization  shall  not  be  deemed 
modified  by  the  filing  of  an  amendment 
authorizing  a  member  to  engage  in 
market  basket  transactions.] 
***** 

CHAPTER  XXX— Stock,  Warrant  and 
Other  Rules 

***** 

RLILE  30.74.— Clearing  of  System 
Transactions 

***** 

(e)  Whenever  a  Clearing  Corporation 
to  which  a  System  trade  has  been 
reported  excludes  such  System  trade 
from  the  clearance  procedures 
conducted  by  such  Clearing 
Corporation,  either  because  such 
Clearing  Corporation  ceases  to  act 
(either  with  respect  to  transactions 
generally  or  as  to  a  particular 
transaction)  for  a  member  or  member 
organization,  or  because  of  the 
insolvency  of  such  member  or  member 
organization,  the  Exchange  may.  but 
shall  not  be  obligated  to.  assume  and 
honor  any  one  or  more  or  all  of  such 
excluded  System  trades  for  the  account 
of  and  on  behalf  of  the  member  or 
member  organization  for  which  the 
Clearing  Corporation  ceased  to  act  or 
which  is  insolvent  and  the  Exchange 
may  take  such  action  in  the  market  to 
close  out  or  offset  its  position  as  it  may 
deem  appropriate.  In  any  such  case,  the 
Exchange  shall  have  a  claim  against 
such  member  or  member  organization  in 
the  amount  of  the  loss  incurred  bv  the 
Exchange  as  a  result  of  such  assumption 
of  such  excluded  System  trades.  The 
Exchange  may  assert  such  claim  against 
such  member  or  member  organization  in 
any  appropriate  forum  [and.  without 
limiting  the  generality  of  the  foregoing, 
in  connection  with  the  transfer  of  any 
membership  by  such  member,  or  by  any 
member  who  is  associated  with  such 
member  organization,  such  claim  shall 
be  entitled  to  priority  in  payment  as  a 
sum  due  the  Exchange  under  the 
provisions  of  Rule  3.15.] 
***** 

REGULATORY  CIRCULAR  RG  98- 
148  99- 


Date: 


1999  [December  29. 


1998] 
To:  Members  and  Applicants  for 

Membership 
From;  Membership  Department 
Re:  Membership  Application  and  Other 

Membership  Fees 

[Exchange  Rules  2.22  and  3.9 
authorize  the  Board  of  Directors  to 
impose  fees  and  the  Membership 
Department  to  investigate  all  applicants 
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for  membership,  respectively.  Ail  fees  for  sucii  associated  persons  are  officers,  directors,  principal 

applicants  for  CBOE  membership,  assessed  each  time  a  new  person  of  such  shareholders,  general  and  limited 

regardless  of  their  Designated  statiis  becomes  associated  with  the  firm,  partners,  and  LLC  members  and 

Examining  Authority  or  standing  at  as  well  as  at  the  time  an  initial  managers.  Member  organizations  who 

other  self-regulatory  organizations,  are  application  is  filed.  have  not  fulfilled  this  obligation  should 

investigated  and  assessed  the  In  connection  with  this  process,  jg  so  by  filing  such  a  list  with  the 

appropriate  fees.  This  includes  all  member  organizations  are  reminded  of  Membership  Department. 

persons  associated  within  applicant  their  obligation  under  CBOE  Rule  3.5(b)         t-     •   r         »■  i  ti, 

member  organizations,  i.e..  general  and  to  file  with  the  Exchange  and  keep  ^  f°'  informa  ion  purposes,)  The 

limited  partners,  executive  officers,  current  a  list  and  descriptive  following  is  a  lis  of  Oie  Exchange  s 

prmcipal  shareholders,  and  LLC  identification  of  those  persons  membership  application  fees  and  other 

members  and  managers.  Moreover.  associated  with  the  member  membership  fees,  together  with  a  brief 

investigations  are  conducted  and  the  organization  who  are  its  executive  explanation  of  each  fee: 

List  of  Fees 

Individual/Nominee/CBOT  Exerciser/Lessee/Lessor  S2.000 

Non-member  Customer  Business  S500 

Order  Service  Firm  $1,500 

General  Partner  $250 

Executive  Officer  $250 

LLC  Manager ~ $250 

Principal  Shareholder  $250 

■Limited  Partner S250 

LLC  Member  S250 

Corporation/Pannership/LLC  $250 

Renewal/Change  of  Status  SlOO 

Orientation  5200 

Lease  Fee  $500 

Amendments  to  jPartnership]  Bylaws/Partnership  Agreement/Operating 

Agreement  S100 

Inactive  Nominee  Status  Change 

Submission  before  4:00  p.m.  on  date  prior  to  effective  date S40 

Submission  after  4:00  p.m.  on  date  prior  to  effective  date  or  before  8:00  a.m.  on  effective  date  $75 

Submission  after  8:00  a.m.  on  effective  date S150 

Fingerprint  Processing  and  Photograph  Fee  5^5 

Transfer  of  Membership  into  Trust  S500 

Inactive  Nominee  Status  Quarterly  Maintenance  Fee  S600 

AppMcant,  Member,  or  A.ssociated  Person  Subject  to  a  Statutory  Disqualification  $2,500 

Change  in  Status  that,  if  Approved,  Would  Require  Amended  or  Additional  Rule  19h-l{c)  Filing  $1,500 


ALL  FEES  ARE  NO.\-REFUNDABLE 
AND  MUST  ACCOMPANY' 
APPLICATIONS 

Individual/Nominee/CBOT  Exerciser/ 
Lessee/Lessor — This  fee  is  payable  by 
each  new  individual  applicant  for 
membership  on  the  Exchange. 

Non-Member  Customer  Business — 
This  fee  is  payable  by  applicant  firms 
that  plan  to  conduct  a  public  customer 
business. 

Order  Service  Firm — This  fee  is 
payable  by  applicant  firms  that  plan  to 
c  onduct  an  order  service  business 
pursuant  to  CBOE  Rule  6.77. 

General  Partner — This  fee  is  payable 
bv  each  General  Partner  of  a  member 
firm  applicant  and  each  additional 
General  partner  who  is  added  to  such 
firm.  General  Partner';  must  also  be 
fingerprinted  and  incur  the  fingerprint 
processing  fee. 

Executive  Officer — This  fee  is  payable 
bv  each  Executive  Officer  of  a  member 
firm  applicant  and  each  additional 
Executive  Office  who  is  added  to  such 
firm.  Executive  Officers  must  also  be 
fingerprinted  and  incur  the  fingerprint 
processing  fee. 


LLC  Manager — This  fee  is  payable  by 
each  LLC  Manager  of  an  applicant  LLC 
and  each  additional  LLC  Manager  who 
is  added  to  the  LLC.  LLC  Managers  must 
also  be  fingerprinted  and  incur  the 
fingerprint  processing  fee. 

Principal  Shareholder — This  fee  is 
pavable  by  each  Shareholder  that 
directlv  owns  5%  or  more  of  a  class  of 
a  voting  security  of  an  applicant 
corporation  and  each  additional  such 
Shareholder  who  is  added  to  the 
corporation. 

Limited  Partner — This  fee  is  payable 
by  each  Limited  Partner  of  an  applicant 
partnership  that  has  the  right  to  receive 
upon  dissolution,  or  has  contributed, 
5%  or  more  of  the  partnership's  capital 
and  each  additional  such  Limited 
Partner  who  is  added  to  the  partnership. 

LLC  Member — This  fee  is  payable  by 
each  LLC  Member  of  an  applicant  LLC 
that  has  the  right  to  receive  upon 
dissolution,  or  has  contributed.  5%  or 
more  of  the  LLC's  capital  and  each 
additional  such  LLC  Member  who  is 
added  to  the  LLC.  LLC  Members  must 
also  be  fingerprinted  and  incur  the 
fingerprint  processing  fee. 


Corporation/Partnership/LLC — This 
fee  is  payable  by  each  new  firm 
applicant  for  membership  on  the 
Exchange.  If  a  member  organization 
changes  its  legal  structure  (e.g.,  from 
partnership  to  corporation  or  the 
reverse,  from  partnership  to  LLC  or  the 
reverse,  or  from  corporation  to  LLC  or 
the  reverse),  the  firm  is  considered  a 
new  entity  and  assessed  all  application 
fees. 

Renewal/Change  of  Status — This  fee 
is  pavable  by  an  existing  individual 
member  (including  sole  proprietors, 
nominees,  CBOT  exercisers,  lessees,  and 
lessors)  desiring  to  change  membership 
status  or  by  a  former  individual  member 
who  [is  reapplying]  reapplies  for 
membership  within  6  months  of  his/her 
membership  termination  date. 

Orientation — This  fee  (for  [an 
Orientation  Seminar  and  Examination) 
the  New  Member  Orientation  Program 
and  Floor  Member  Qualification  Exam) 
is  payable  by  each  applicant  seeking 
membership  as  a  [market  maker  or  floor 
broker)  Market-Maker  or  Floor  Broker. 

Lease  Fee — The  lease  fee  must 
accompany  every  new  lease  agreement 
filed  with  the  Exchange. 
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Bylaw.  Partnership  Ai^reement,  and 
Operating  Agreement  ,\mendments — 
This  fee  is  payable  each  time  a 
[partnership  di^rft'iiient  is  amended. 
Other  dpplic:ablf'  ft'»'s  are  also  assessed 
(e.g.  new  General  or  Limited  Partner 
fees)]  member  organization's  bylaws, 
partnership  agreement,  or  operating 
agreement  is  amended 

Inactive  Nominee  Status  Change 
Fee — This  fee  is  payable  whenever  an 
inactive  nominee  moves  to  active  status. 
Thf^  amount  of  this  fee  varies  in 
>!( cordance  with  when  the  Membership 
Department  receives  notice  of  the  status 
change  via  the  submission  of  a 
\'otificatir)n  of  Change  in  Nominee 
.Status  Form   If  the  Notification  Form  is 
submitted  before  4:00  p.m.  on  the  date 
prior  to  the  effective  date  of  the  status 
change,  the  fee  is  S40.  If  the  Notification 
From  IS  submitted  after  4:00  p.m.  on  the 
date  prior  to  the  effective  date  of  the 
status  change  or  before  8:00  a.m.  on  the 
effective  date  of  the  status  change,  the 
fee  is  S7.5.  If  the  Notification  Form  is 
submitted  after  8:00  a.m.  on  the 
effective  date  of  the  status  change,  the 
fee  is  Si 50.  No  fee  shall  apply  to  moves 
from  active  to  inactive  status. 

Fingerprint  Processing  Fee — This  fee 
IS  payable  bv  all  individual,  nominee, 
(^BOT  exerciser,  lessee,  and  lessor 
applicants  and  every  General  Partner. 
E.xecutive  Officer.  LLC  Member,  and 
LLC  Manager  of  member  and  applicant 
firms. 

Transfer  of  Membership  into  Trust — 
This  fee  is  payable  bv  every  individual 
member  applying  to  transfer  his  or  her 
membership  into  trust  pursuant  to 
CBOE  Rule  .3.25. 

Inactive  Nominee  Status  Quarterly 
Maintenance  Fee — This  fee  is  pavable 
quarterly  b\-  a  member  firm  for  each 
inactive  nominee  status  that  the  firm 
wishes  to  maintain.  (E.g.,  a  member  firm 
desiring  the  ability  to  have  3  slots 
within  which  to  designate  inactive 
nominees  would  pay  this  fee  at  the 
beginning  of  each  quarter  for  each  of  the 
3  slots.) 

.■\pplicant,  Member,  or  Associated 
Person  Subject  to  a  Statutory 
Disqualification — This  fee  is  payable 
whenever  a  person  or  entitv  is  subject 
to  a  statutory  disqualification  under  the 
Securities  Exchange  Act  of  1934  and:  (i) 
is  an  applicant  for  Exchange 
membership,  (ii)  is  seeking  to  be  an 
associated  person  of  an  Exchange 
member  (except  where  the  Exchange  is 
merely  asked  to  concur  in  an  SEC  Rule 
19h-l  filing  by  another  self  regulatory 
organization),  or  (iii)  is  an  existing 
Exchange  member  or  associated  person 
who  makes  an  application  in 
accordance  with  Rule  3.18(b)  or  with 
respect  to  whom  a  proceeding  is 


initiated  pursuant  to  Rule  3.18  (3.4(f).  or 
(iv)  is  an  existing  Exchange  member  or 
associated  person  who  does  not  make  an 
application  in  accordance  with  Rule 
3.4(f)  and  contests  a  proceeding 
pursuant  to  Rule  3.4{e)l.  This  fee  is  in 
addition  to  any  other  membership  fees 
that  might  be  applicable. 

Change  in  Status  that,  if  Approved, 
Would  Require  Amended  or  Additional 
SEC  Rule  19h-l(c)  Filing— This  fee  is 
payable  whenever  a  person  or  entity  on 
whose  behalf  the  Exchange  has  filed  a 
Rule  19h-l(c)  filing  that  has  been 
approved  by  the  SEC  applies  for  a 
change  in  status  that  will  require  the 
Exchange  to  file  an  amended  or 
additional  Rule  19h-l(c)  filing  if  the 
Exchange  approves  the  requested 
change  in  status.  This  fee  is  in  addition 
to  any  other  membership  fees  that  might 
be  applicable. 

Any  questions  regarding  this 
Regulatory  Circular  may  be  directed  to 
Raedell  Pancake,  Director,  Membership 
Department,  at  (312)  786-7460. 

(Regulatory  Circulars  RG90-10, 
RG91-48.  RG92-37,  RG95-47,  RG95-58. 
[and]  RG96-03,  and  RG98-U8  Revised). 


NYSE  Options  Program 
Permit  Lease  Pool  Procedures 


[8.h.  No  lease  of  a  Permit  in  the  lease 
pool  will  become  effective  until  there 
has  been  deposited  with  the 
Membership  Department  of  the 
Exchange  a  Letter  of  Guarantee  from  a 
Clearing  Member  in  the  amount  equal  to 
the  last  sale  price  of  a  Permit,  except 
that  during  the  first  year  of  the  Permits 
(during  which  no  Permits  may  be 
bought  or  sold)  the  amount  shall  be 
$50,000  1 

II.  Self-Regulatory  Organizations 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of.  and  basis  for. 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A.  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulator,-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Introduction 

The  purpose  of  this  proposed  rule 
change  is  to  update  the  Exchange's  rules 
relating  tn  membership.  The  proposed 
rule  amendments  codify  various 
procedures  that  have  been  implemented 
over  time  pursuant  to  the  Exchange's 
current  membership  rules,  .^dditionallv. 
the  proposed  rule  amendments  clarify, 
restate,  and  reorganize  certain  of  the 
Exchange's  membership  rules  to  make  it 
easier  for  the  Exchange's  membership  to 
reference  and  understand  those 
provisions.  Finally,  the  proposed  rule 
amendments  incorporate  into  the 
Exchange's  membership  rules  various 
proposed  improvements  and 
enhancements,  which  are  more  fully 
described  below. 

This  proposed  rule  change  is  the 
product  of  a  comprehensive  review  and 
evaluation  of  the  Exchange's  current 
membership  rules.  This  thorough  and 
detailed  review  and  evaluation  was 
conducted  by  Exchange  staff,  the 
Exchange's  Membership  Committee, 
Clearing  Member  representatives,  and 
the  E.xchange's  Floor  Directors 
Committee  and  involved  numerous 
meetings  and  discussions  bv  and  among 
these  groups  over  several  years. 

Set  forth  below  is  a  summary'  of  the 
substantive  amendments  proposed  by 
this  rule  change. 

Rule  1.1 — Definitions 

The  definition  of  lessor  in  CBOE  Rule 
l.l(ff)  is  proposed  to  be  amended  to 
clarify  that  a  member  organization  that 
is  a  lessor  of  an  Exchange  membership 
may  transact  business  with  the  public 
provided  the  organization  is  approved 
to  do  so  pursuant  to  CBOE  Rule  9.1. 
Specifically,  the  second  sentence  of 
CBOE  Rule  1.1  (ff)  is  proposed  to  be 
deleted  because  the  sentence  is 
ambiguous  and  could  be  read  to  imply 
that  a  lessor  member  organization  is  not 
permitted  to  transact  business  with  the 
public.  The  definition  of  nominee  in 
CBOE  Rule  1.1  (pp)  is  also  proposed  to 
be  amended  (i)  to  clarif\'  that  under  the 
amended  rules  not  all  types  of  nominees 
are  required  to  have  an  authorized  floor 
function  [i.e..  as  is  more  fuUv  set  forth 
in  proposed  CBOE  Rules  3.8(a){iii)  and 
3.8(b)(iii).  nominees  of  member 
organizations  approved  solelv  to 
transact  business  with  the  public  and  of 
lessor  member  organizations  are  not 
required  to  have  an  authorized  floor 
function)  and  (ii)  to  eliminate  a 
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provision  which  provides  that  all 
nominees  shall  be  deemed  to  be 
Exchange  members  since  proposed  Rule 
.V8{b)  provides  that  a  nominee  of  a 
member  organization  approved  to  act 
solely  as  a  lessor  shall  be  deemed  an 
associated  person  of  the  organization 
and  not  an  individual  member. 

Rule  3.1 — Public  Securities  Business 

CBOE  Rule  3.1  is  proposed  to  be 

amended  to  clarify  when  the  Rule  is 
referring  to  an  individual  member,  a 
member  organization,  or  a  member.  (As 
is  set  forth  in  Section  l,l(b)  of  the  CBOE 
Constitution,  the  term  "member"  means 
an  individual  member  or  a  member 
organization.)  CBOE  Rule  3.1  is  also 
proposed  to  be  amended  to  delete  the 
pro\'ision  that  requires  compliance  with 
Section  11(a)  of  the  Act  '  because 
compliance  with  the  Act  is  required  bv 
CBOE  Rule  4.2  and  because  CBOE  Rule 
3.1  is  intended  instead  to  set  forth 
permissible  membership  capacities  for 
the  purpose  of  satisfying  the 
requirement  of  Section  2.2  of  the  CBOE 
Constitution  and  Rule  3.1(a)  that  every 
member  shall  have  as  the  principal 
purpose  of  its  membership  the  conduct 
of  a  public  securities  business. 
Additionally,  CBOE  Rule  3.1  is 
proposed  to  be  amended  to  separately 
refer  to  the  membership  capacity  of  a 
nominee  and  the  membership  capacity 
of  an  individual  who  has  registered  his 
or  her  membership  for  a  member 
organization. 

Rule  3.2 — Qualifications  and 
Mpmbprship  Statuses  of  Individual 

MpmbfTS 

CBOE  Rule  3.2  is  proposed  to  be 

amended  to  clarif>'  that  the  requirem.ent 
in  the  Rule  that  an  individual  member 
is  required  to  be  21  years  of  age  applies 
to  every  individual  member  and  not 
solelv  to  individual  members  who  own 
memberships.  CBOE  Rule  3.2  is  also 
proposed  to  be  amended  to  set  forth  in 
the  Rule  (i)  all  of  the  indi\'iduai 
membership  statuses  under  the 
E.xchange's  rules  (including  those  that 
are  approved  by  the  Membership 
Committee  and  those  that  are  approved 
by  Exchange  bodies  other  than  the 
Membership  Committee)  and  (ii)  those 
individual  membership  capacities  for 
which  one  is  required  !o  have  an 
authorized  floor  function.  Additionally, 
proposed  CBOE  Rule  3.2(c)  codifies  in 
the  Exchange's  rules  the  definition  of  an 
authorized  floor  function  [i.e..  an 
individual  member  is  deemed  to  have 
an  authorized  floor  function  if  the 
member  is  approved  by  the  Membership 
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Committee  to  act  as  a  Market-Maker 
and/or  a  Floor  Broker). 

Rule  3.3 — Qualifications  and 
Membership  Statuses  of  Member 
Organizations 

Proposed  CBOE  Rule  3.3  is  similar  in 
structure  to  proposed  CBOE  Rule  3.2 
and  .sets  forth  all  of  the  membership 
organization  membership  statuses  under 
the  Exchanges  rules  (including  those 
that  are  approved  by  the  Membership 
Committee  and  those  that  are  approved 
by  Exchange  bodies  other  than  the 
Membership  Committee).  Consistent 
with  long  standing  Exchange  policy, 
CBOE  Rule  3.3  also  clarifies  that  a 
member  organization  that  is  a  Clearing 
Member  or  an  order  service  firm  is 
required  to  possess  at  least  one 
membership  for  which  the  organization 
is  not  a  lessor.  In  addition,  CBOE  Rule 
3.3  clarifies  that  a  member  organization 
that  desires  to  become  a  different  type 
of  business  entity  must  apply  for 
membership  in  the  name  of  the  new 
entity. 

Rule  3.4 — Qualifications  of  Foreign 
Member  Organizations 

Currentlv.  CBOE  Rule  3.3  provides 
that  an  organization  not  organized 
under  United  States  law  may  not 
become  a  member  organization,  unless 
the  organization  is  organized  under 
other  laws  approved  by  the  Exchange's 
Board  of  Directors.  Due  to  the  ever- 
increasingly  global  nature  of  the 
securities  markets,  the  Exchange  has 
determined  to  amend  its  rules  to  permit 
foreign  entities  to  become  members  of 
the  Exchange,  provided  that  such 
entities  satisf\'  a  number  of 
requirements  that  are  designed  to 
eliminate  potential  hindrances  the 
Exchange  might  encounter  in  regulating 
a  foreign  entity  were  such  requirements 
not  in  place.  These  requirements  are  set 
forth  in  proposed  CBOE  Rule  3.4  and 
include,  among  others,  the  requirements 
that  the  organization  must  (i)  maintain 
in  English  and  at  a  location  in  the 
United  States  the  books  and  records  of 
the  organization  that  relate  to  its 
business  on  the  Exchange,  (ii)  maintain 
its  financial  records  in  accordance  with 
United  States  accounting  standards  or 
foreign  accounting  standards  that  are 
found  by  the  Exchange  to  be  comparable 
to  United  States  accounting  standards, 
(iii)  waive  any  secrecy  laws  in  the 
domiciliary  jurisdiction  of  the 
organization,  and  (iv)  submit  to  the 
jurisdiction  of  the  United  States  federal 
courts  and  the  Illinois  courts. 


Rule  3.5 — Denial  of  and  Conditions  to 
Membership  and  Association 

Proposed  CBOE  Rule  3.5  (which  is  a 
revised  version  of  cvurent  CBOE  Rule 
3.4)  clarifies  which  criteria  for  denial  or 
conditioning  membership  or  association 
with  a  member  are  applicable  only  to 
broker-dealer  applicants  and  revises  one 
of  the  current  grounds  for  denial  or 
conditioning  approval  of  a  broker-dealer 
applicant.  Currently,  the  Membership 
Committee  may  deny  or  condition  the 
approval  of  a  broker-dealer  applicant  if 
the  applicant  has  a  negative  net  worth. 
Under  proposed  CBOE  Rule  3.5(c)(i), 
this  ground  is  revised  to  provide  that 
the  Membership  Committee  may  deny 
or  condition  the  approval  of  a  broker- 
dealer  applicant  if  the  applicant  is  an 
individual  and  has  net  worth  (excluding 
personal  assets)  below  $25,000  or  if  the 
applicant  is  an  organization  and  has  net 
worth  (excluding  personal  assets)  below 
550,000.  The  Exchange  believes  that  this 
somewhat  higher  standard  is 
appropriate  given  the  financial 
resources  typically  now  required  to 
operate  as  an  Exchange  member.  In 
addition,  any  individual  applicant  who 
fails  to  satisfy  this  standard  could  still 
apply  to  become  a  non-broker-dealer 
nominee  of  a  member  organization  and 
not  be  subject  to  this  standard. 

Proposed  CBOE  Rule  3.5  also  clarifies 
that  it  is  the  Exchange's  intention  not  to 
use  as  a  ground  for  denial  or 
conditioning  approval  of  an  applicant 
failure  by  the  applicant  to  pay  debts  that 
have  been  discharged  in  bankruptcy. 
However,  in  the  event  an  applicant  has 
engaged  in  fraud  in  connection  with  a 
bankruptcy  proceeding  (such  as 
fraudulent  conveyances)  or  some  other 
type  of  violation  of  just  and  equitable 
principles  of  trade,  this  clarification  is 
not  intended  to  limit  the  Exchange  from 
considering  this  activity  in  determining 
whether  to  deny  or  condition  approval 
of  the  applicant.  A  new  provision  is  also 
proposed  to  be  included  in  proposed 
CBOE  Rule  3.5  which  makes  clear  that 
any  decision  made  by  the  Membership 
Committee  to  deny  or  condition 
approval  of  an  applicant  must  be 
consistent  with  both  the  provisions  of 
proposed  CBOE  Rule  3.5  and  the 
provisions  of  the  Act.  Additionally, 
certain  provisions  of  current  CBOE  Rule 
3.4  are  not  included  in  proposed  CBOE 
Rule  3.5  and  instead  are  restated  in 
other  rules. 

Rule  3.6 — Persons  Associated  With 
Member  Organizations 

Proposed  CBOE  Rule  3.6  clarifies  that 
the  associated  persons  of  a  member 
organization  which  are  required  to  be 
disclosed  to  the  Exchange  and  approved 
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bv  the  MpinbtTship  Committee  include 
those  associated  persons  that  are 
required  to  be  disclosed  on  the 
organizatinn's  Form  BD  as  direct  owners 
or  executive  officers  (or.  if  the 
organization  is  a  non-broker-dealer 
lessor  member  organization,  those 
associated  persons  that  would  be 
required  to  be  disclosed  on  Form  BD  in 
these  capacities  in  the  event  the 
organization  was  a  broker-dealer).  In 
addition,  a  prior  reference  to  the 
completion  of  Form  L'-4  has  been 
deleted,  and  CBOE  Rule  9.3  has  been 
amended  to  clarify  which  associated 
persons  are  required  to  complete  Form 
U-4  {i.e  .  persons  who  perform  duties 
for  member  organizations  approved  to 
transact  business  with  the  public  which 
are  customarily  performed  by  sales 
representatives,  solicitors,  customers' 
men.  or  branch  office  managers). 
Notwithstanding  the  foregoing,  the 
Exchange  may  still  require  other 
applicants  to  complete  Form  U— 4  during 
the  application  process  solely  as  an 
information  gathering  tool. 

Rule  3.7 — Certain  Documents  Required 
nf  Members.  Applicants,  and  Associated 
Persons 

Proposed  CBOE  Rule  3.7  sets  forth 
those  documents  which  members  are 
required  to  submit  to  the  Membership 
Department  Most  of  the  provisions  of 
proposed  C^BOE  Rule  3.7  are 
restatements  of  current  requirements  set 
forth  in  current  CBOE  Rule  3.6. 
Additionally,  because  current  CBOE 
Rule  3.6  was  last  amended  prior  to 
when  the  E.xchange  amended  its  Rules 
to  permit  limited  liability  companies  to 
become  Ex(  hange  members,  a  provision 
IS  proposed  to  be  included  in  proposed 
CBOE  Rule  <  7  01  which  specifies  the 
documents  that  the  Exchange  currently 
requires  applicants  and  members  that 
are  limited  liabilitv  companies  to  file 
with  the  Membership  Department. 
Proposed  f'BOE  Rule  3.7  also  includes 
provisions  which  refer  to  existing 
requirements  under  the  Act  [i.e..  the 
requirements  under  Section  17(f)  of  the 
Act'  respecting  fingerprinting  and  the 
requirement  under  .Section  15  of  the 
.■\ct  '  that  broker-dealers  complete  and 
keep  current  Form  BD). 

Rule  .i  B — Nominees  and  Members  Who 
Rf^i^istt^r  Their  Memberships  for  Member 

Orgunizdtmns 

CBOE  Rule  3.8  is  proposed  to  be 

amended  to  restate  the  current 
requirements  that  are  applicable  to 
nominees  and  members  who  register 
their  memberships  for  member 


'15U.S.C.  78q(f). 
M5U.S.C.  78o. 


organizations.  For  example,  CBOE  Rule 
3.8(a)  sets  forth  current  requirements 
that  are  applicable  to  the  designation  of 
a  nominee  by  a  member  organization 
that  will  not  be  acting  as  a  lessor,  and 
Rule  3.8(c)  sets  forth  current 
requirements  that  are  applicable  to 
registering  one's  membership  for  a 
member  organization.  (^B(3E  Rule  3.8  is 
also  proposed  to  be  amended  to 
incorporate  the  following  substantive 
changes. 

Proposed  CBOE  Rule  3.8(b)  requires 
each  lessor  member  organization  to 
designate  a  single  nominee  to  represent 
the  organization  in  all  matters  relating 
to  the  Exchange  with  respect  to  all  of 
the  memberships  for  which  the 
organization  is  a  lessor.  This  individual 
will  be  required  to  satisfy  all  of  the 
qualification  requirements  for 
membership  (other  than  the 
requirements  which  are  not  applicable 
to  lessors  or  which  are  applicable  solely 
to  members  who  will  have  an 
authorized  floor  function),  except  that 
the  nominee  will  be  considered  an 
associated  person  of  the  lessor  member 
organization  and  not  an  individual 
member  by  virtue  of  being  approved  to 
act  as  a  nominee  in  this  capacity.  The 
Exchange  currently  requires  lessor 
member  organizations  to  designate  a 
representative  to  represent  the 
organization  with  respect  to  the 
memberships  for  which  it  is  a  lessor, 
and  proposed  CBOE  Rule  3.8(b) 
formalizes  the  process  for  the 
designation  and  approval  of  these 
individuals  and  clarifies  that  they  are 
subject  to  the  Exchange  rules  that  are 
applicable  to  nominees  generally 
(except  those  rules  that  are  not 
applicable  to  lessors  or  which  are 
applicable  solely  to  members  who  will 
have  an  authorized  floor  function). 

Proposed  CBOE  Rule  3.8(d)  clarifies 
that  a  nominee  shall  not,  solely  by 
virtue  of  being  a  nominee  of  a  member 
organization,  have  any  personal  liability 
to  the  Exchange  or  to  any  other  member 
for  Exchange  transactions  and  other 
securities  transactions  made  by  the 
nominee  on  behalf  of  the  member 
organization.  Proposed  CBOE  Rule 
3.8.01  also  makes  clear  that  nothing  in 
CBOE  Rule  3.8(d)  is  intended  to  define 
or  limit  (i)  any  obligations  between  a 
nominee  of  a  member  organization,  or 
an  individual  who  has  registered  his  or 
her  membership  for  a  member 
organization,  and  the  member 
organization  itself;  (ii)  any 
responsibility  such  a  person  may  have 
for  obligations  of  the  member 
organization  by  virtue  of  a  contractual 
obligation  or  ownership  relationship  to 
the  organization  beyond  merely  being  a 
nominee  or  individual  who  has 


registered  his  or  her  membership  for  the 
organization:  or  (iii)  the  ability  of  the 
Exchange  to  sanction  or  take  other 
remedial  action  against  suc;h  a  person 
pursuant  to  other  Exchange  rules  for 
rule  violations  or  other  activity  for 
which  remedial  measures  may  be 
imposed. 

Proposed  CBOE  Rule  3.8(e)(i) 
provides  that  each  nominee  of  a  member 
organization  and  each  individual  who 
has  registered  his  or  her  membership  for 
a  member  organization  is  required  to  be 
materially  involved  in  the  daily 
operation  of  the  Exchange  business 
activities  of  the  member  organization. 
This  provision  is  intended  to  eliminate 
the  potential  ability  under  the 
Exchange's  current  rules  for  an 
organization  to  qualify  for  membership 
by  associating  with  an  individual  who 
is  designated  as  that  organization's 
nominee  or  who  registers  his  or  her 
membership  for  the  organization  but 
who  has  little  or  no  involvement  with 
the  organization's  Exchange  business 
activities.  The  Exchange  is  proposing  to 
prohibit  the  potential  ability  to  have 
such  an  arrangement  since  such 
arrangements  dilute  the  value  of  the 
membership  rights  of  other  Exchange 
members  and  result  in  a  situation  in 
which  the  person  designated  to 
represent  the  applicable  member 
organization  in  all  matters  relating  to 
the  Exchange  is  not  materially  involved 
in  the  organization's  Exchange  business 
activities. 

Rule  3.9 — Application  Procedures  and 
Approval  or  Disapproval 

CBOE  Rule  3.9  is  proposed  to  be 
amended  to  restate  the  Exchange's 
current  membership  application 
procedures. 

For  example,  proposed  CBOE  Rule 
3.9(g)  restates  the  current  provision  that 
any  individual  membership  applicant 
applying  to  have  an  authorized  floor 
function  is  required  to  have  attended 
the  Exchange's  New  Member 
Orientation  Program  and  to  have  passed 
the  Exchange's  Floor  Member 
Qualification  Exam.  This  provision  is 
currently  set  forth  in  CBOE  Rule 
3.9(c)(2)  and  is  proposed  to  be  restated 
and  moved  to  proposed  CBOE  Rule 
3.9(g).  Proposed  CBOE  Rule  3.9(g)  also 
sets  forth  the  procedural  requirements 
that  are  related  to  this  provision  (such 
as  the  requirement  that  a  person  must 
score  75%  or  better  on  the  Floor 
Member  Qualification  Exam  in  order  to 
pass  the  Exam)  which  were  previously 
approved  by  the  Commission  but  which 
are  not  currently  set  forth  in  CBOE  Rule 
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3.9."  Additionally,  the  provisions 
currently  set  forth  in  Rule  .3.3(b)  which 
address  when  an  applicant  who  fails  the 
Floor  Member  Qualification  Exam  may 
re-take  the  Exam  are  proposed  to  be 
deleted  from  Rule  3.5(b)  and  to  be 
included  in  proposed  Rule  3.9(g). 

The  Exchange  is  also  proposing  to 
codify-  in  CBOE  Rule  3.9  the  following 
current  membership  application 
procedures  which  are  not  currently  set 
forth  in  CBOE  Rule  3,9.  First,  proposed 
CBOE  Rule  3.9(d)  requires  each 
applicant  to  promptly  updatf  the 
applicant's  application  materials  if  any 
of  the  information  provided  in  these 
materials  becomes  inaccurate  or 
incomplete  after  the  date  of  submission 
of  the  application  to  the  Membership 
Department  and  prior  to  any  approval  of 
the  application.  This  requirement  is 
currentlv  set  forth  in  the  application 
materials  themselves  and  is  proposed  to 
be  added  to  Rule  3.9.  Second,  proposed 
CBOE  Rule  3.9(c)  clarifies  that  the 
Membership  Committee  may  utilize  a 
posting  period  for  any  type  of 
membership  application  and  that  the 
Membership  Committee  may  shorten  or 
waive  a  required  posting  period  for  an 
applicant  if  the  Membership  Committee 
determines  that  doing  so  is  warranted 
due  to  extenuating  circumstances. 
Third,  proposed  CBOE  Rule  3.9(f) 
clarifies  that  the  Exchange  typically 
does  not  investigate  an  individual 
member  applicant  who  was  an 
individual  member  within  the  prior  6 
months  since  the  person  was  recently  an 
Exchange  member.  Fourth,  the 
provisions  of  CB(3E  Rule  3  4(d).  which 
provide  that  the  Membership  Committee 
need  not  act  on  a  membership 
application  when  the  applicant  is  the 
subject  of  an  inquiry,  investigation,  or 
proceeding  conducted  by  a  self- 
regulatory  organization  or  government 
agency  involving  the  applicant's  fitness 
for  membership  until  the  matter  has 
been  resolved,  are  proposed  to  be 
moved  to  proposed  Rule  3.9(j).  Fifth, 
proposed  CBOE  Rule  3.9.02  clarifies 
that  a  member  organization  which 
desires  to  change  its  name  is  required  to 
submit  an  application  to  the 
Membership  Department  and  that  the 
Membership  Committee  may  disapprove 
the  name  change  application  or 
membership  application  of  an 
organization  if  the  Membership 
Committee  determines  that  the 


"  See  Securities  Exchange  Act  Release  No.  32943 
(September  22.  1993).  58  FR  50984  (September  29, 
1993)  (File  No.SR-CBOE-91-38)  (reflecting 
Commission  approval  of  the  procedural  provisions 
related  to  the  Exchange's  requirement  that 
individual  membership  applicants  applying  to  have 
an  authorized  floor  function  are  required  to  pass  the 
Exchange's  Floor  Membership  Qualification  Exam). 


proposed  name  of  the  organization  is 
confusingly  similar  to  the  name  of  an 
existing  member  organization. 

One  substantive  change  that  has  been 
incorporated  into  CBOE  Rule  3.9  is  that 
any  member  desiring  to  change  the 
Clearing  Member  that  guarantees  the 
member's  Exchange  transactions  will  be 
required  to  submit  an  application  for 
approval  to  do  so  to  the  Membership 
Department,  including  a  financial 
statement  which  sets  forth  the  member's 
assets  and  liabilities.  Proposed  CBOE 
Rule  3,9  also  provides  that  the 
Membership  Department  will  provide  a 
copy  of  this  financial  statement  to  the 
new  Clearing  Member  designated  in  the 
application  and  will  post  notice  to  the 
membership  that  the  application  has 
been  received  (unless  the  Clearing 
Member(s)  that  will  no  longer  be 
guaranteeing  the  member's  Exchange 
transactions  waive  this  requirement). 
This  amendment  is  intended  to  permit 
the  Clearing  Member(s)  that  will  no 
longer  be  c;learing  the  member's 
Exchange  transacticms  as  well  as  other 
members  to  notif\'  the  Membership 
Department  if  the  member  has 
outstanding  liabilities  that  bear  upon 
the  member's  qualification  for 
membership  and  to  provide  the  new 
Clearing  Member  designated  by  the 
member  with  information  regarding  the 
member's  financial  standing  so  that  the 
Clearing  Member  will  have  this 
information  available  to  it  in  connection 
with  managing  the  risk  associated  with 
the  member's  trading  activities. 

Rule  3.10 — Effectiveness  of  Membership 
or  Approved  Associated  Person  Status 

CBOE  Rule  3.10  is  proposed  to  be 
amended  to  restate  the  Exchange's 
current  rule  provisions  regarding 
effectiveness  of  membership  or 
approved  associated  person  status.  One 
substantive  change  that  has  been 
incorporated  into  CBOE  Rule  3.10  is 
that  an  applicant  that  is  approved  to 
become  a  lessor  will  have  6  months  to 
become  effective  in  that  status.  Other 
types  of  applicants  will  continue  to 
have  90  days  to  become  effective  in 
their  approved  statuses.  Applicants  that 
have  been  approved  to  become  lessors 
will  have  a  longer  time  period  to 
become  effecti\e  in  that  status  because 
they  generally  must  purchase  a 
membership  to  become  an  effective 
lessor  and  it  is  often  difficult  for  lessors 
to  do  so  within  90  days. 

Rule  3.11 — Notice  of  Effectiveness  of 
Membership  or  Approved  Associated 
Person  Status 

CBOE  Rule  3.11  is  proposed  to  be 

amended  to  reflect  the  Exchange's 
current  procedures  for  notifying  the 


membership  of  the  effectiveness  any 
membership,  membership  status,  or 
associated  person  status.  CBOE  Rule 
3.11  is  also  proposed  to  be  amended  to 
delete  the  requirement  that  such  notices 
be  posted  on  the  Exchange  Bulletin 
Board  since  these  notices  are  included 
in  the  Exchange  Bulletin  (which  is 
forwarded  to  all  members)  and  since 
these  notices  relate  to  statuses  that  have 
already  been  approved  (unlike  notices 
of  pending  membership  applications 
which  are  posted  on  the  Exchange 
Bulletin  Board  so  that  members  may 
submit  comments  to  the  Membership 
Department  regarding  an  applicant's 
fitness  for  membership). 

Rule  3.12 — Membership  Rights  and 
Restrictions  on  Their  Transfer 

CBOE  Rule  3.12  is  proposed  to  be 
amended  to  include  in  proposed  CBOE 
Rule  3.12fb)(ii)  a  provision  currently  set 
forth  in  CBOE  Rule  3.15(g)  regarding 
restrictions  on  the  transfer  of 
membership  rights  (which  is  proposed 
to  be  deleted  from  CBOE  Rule  3.15)  and 
to  indicate  that  certain  rights  may  be 
granted  to  the  grantee  of  an 
Authorization  to  Sell  a  membership 
pursuant  to  proposed  CBOE  Rule 
3.14(d)  and  proposedCBOE  Rule  3.15(b) 
(which  are  more  fully  discussed  below). 

Rule  3.13 — Purchase  of  Membership 

CBOE  Rule  3.13  is  proposed  to  be 
amended  to  generally  provide  that  any 
newly  issued  memberships  may  be 
purchased  pursuant  to  procedures 
established  by  the  Exchange.  CBOE  Rule 
3.13  is  also  proposed  to  be  amended  to 
clarifv'  that  only  those  approved  to  be  an 
owner  or  lessor  may  purchase  a 
membership  and  that  any  bid  to 
purchase  an  outstanding  transferable 
membership  submitted  by  a  person  or 
organization  approved  to  be  an  owner  or 
lessor  shall  be  canceled  at  such  time 
that  the  person  or  organization  is  no 
longer  approved  to  be  an  owner  or 
lessor.  In  addition,  proposed  CBOE  Rule 
3.13(c)  clarifies  that  a  purchaser  must 
pay  for  a  purchased  membership  within 
2  business  days  of  the  acceptance  of  a 
bid  for  a  newly  issued  membership  or 
the  matching  of  a  bid  and  offer  for  an 
outstanding  transferable  membership. 

Rule  3.14 — Sale  and  Transfer  of 
Membership 

The  Exchange's  membership  transfer 
provisions  of  CBOE  Rule  3.14(c)  are 
proposed  to  be  amended  to  provide  that 
if  the  owner  of  a  transferable 
membership  requests  the  transfer  of  the 
membership  pursuant  to  CBOE  Rule 
3.14(c)(iii)  to  an  organization  in  which 
the  transferor  will  maintain  an  interest, 
the  interest  must  be  at  least  equal  in 
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valiu'  to  the  current  market  price  of  the 
membership  (instead  of  the  lower  of  the 
current  market  price  or  cost  of  the 
membership).  Because  the  market  price 
of  a  membership  has  increased 
significantly  over  the  years,  maintaining 
an  ownership  interest  in  an  organization 
equal  to  the  original  cost  that  a  member 
mav  have  paid  for  a  membership  may 
no  longer  reflect  a  material  ownership 
interest  in  that  organization. 

Current  CBUE  Rule  3.15.01  provides 
that  the  Exchange  may  recognize  and 
^j,ivp  effect  to  a  valid  instrument  by 
which  a  member,  in  consideration  of  a 
loan  or  guarantee  of  a  loan  by  another 
member  for  the  purpose  of  purchasing  a 
membership,  has  authorized  the  lending 
or  i;uarantpeing  member  to  sell  that 
membership.  Proposed  CBOE  Rule 
3.14(d)  replaces  this  provision  and  also 
expands  iip(m  it  hv  permitting  the 
owner  of  a  tran.sferable  membership  to 
voluntarilv  grant  an  .Authorization  to 
Sell  the  membership  to  any  other 
member  (including,  but  not  limited  to, 
another  member  who  has  provided  or 
guaranteed  a  loan  to  the  membership 
owner  for  the  purpose  of  purchasing  a 
membership)  and  by  specif\'ing  in  more 
detail  the  provisions  that  are  proposed 
to  govern  the  grant  of  an  Authorization 
to  Sell  and  the  exercise  of  authority 
thereunder. 

Among  the  provisions  under 
proposed  CB(1E  Rule  3.14(d)  that  will 
apply  to  an  Authorization  to  Sell  are  the 
following:  (i)  .An  .Authorization  to  Sell 
shall  be  effective  only  if  it  has  been 
executed  on  a  form  prescribed  by  the 
Exchange  and  file(i  with  the 
Membership  De[jar1ment:  (ii)  a 
membership  owner  may  not  grant  an 
Authorization  to  Sell  a  particular 
membership  to  more  than  one  member; 
(iii)  the  grantee  of  an  .Authorization  to 
Sell  will  have  ail  of  the  authority 
granted  under  the  Exchange's 
Constitution  and  rules  relating  to  the 
sale  of  the  membership  that  would 
otherwise  be  vested  in  the  membership 
owner;  (iv)  a  grantee  of  an  Authorization 
to  Sell  a  membership  must  notify^  the 
membership  owner  in  writing  at  least  3 
business  days  prior  to  e.xercising  the 
grantees  right  to  sell  the  membership; 
(v)  an  Authorization  to  Sell  shall  be 
irri'vncable  and  may  only  be  canceled  if 
I  he  grantee  of  the  Authorization  to  Sell 
ronsents  to  its  cancellation;  (vi)  the 
Exchange  shall  take  direction  solely 
from  the  grantee  of  an  Authorization  to 
Sell  a  membership  with  respect  to 
matters  relating  to  the  sale  of  the 
membership;  (vii)  notwithstanding  the 
foregoing,  a  membership  owner  and  a 
grantee  of  an  .Authorization  to  Sell  a 
membership  may  have  a  written 
contract  between  them  which  sets  forth 


the  circumstances  under  which  the 
grantee  may  exercise  the  grantees 
authority  to  sell  the  membership,  and 
any  breaches  of  this  written  contract 
may  be  redressed  through  arbitration 
under  Chapter  XVIII  of  the  Exchange's 
rules  or  through  other  means  permitted 
by  that  Chapter;  (viii)  the  grantee  of  an 
Authorization  to  Sell  a  membership  that 
exercises  the  grantee's  right  to  sell  the 
membership  may  not  be  the  purchaser 
of  the  membership  unless  the 
membership  owner  consents;  and  (ix) 
following  receipt  by  the  Membership 
Department  of  an  Authorization  to  Sell 
that  has  been  granted  by  a  member,  a 
cancellation  of  the  Authorization  to 
Sell,  or  a  contract  concerning  the 
exercise  of  authority  under  the 
Authorization  to  Sell,  the  Membership 
Department  will  provide  a  copy  of  the 
applicable  document  to  the  member's 
Clearing  Member(s). 

Rule  3.15 — Proceeds  From  the  Sale  of 
Membership 

Current  CBOE  Rule  3.15  and  current 
provisions  of  CBOE  Rule  3.14  and  Rule 
3.16  provide  for  a  claims  process 
whenever  a  membership  is  sold, 
whenever  a  membership  is  transferred 
without  a  sale,  at  the  beginning  of  a 
membership  lease,  and  at  the  end  of  a 
membership  lease.  During  this  claims 
process,  the  Exchange,  the  Clearing 
Corporation,  and  members  may  submit 
claims  against  the  owner  of  the 
membership  that  is  being  sold, 
transferred,  or  leased.  If  the  membership 
was  leased  (such  as  is  always  the  case 
at  the  end  of  a  membership  lease),  the 
Exchange,  the  Clearing  Corporation,  and 
members  may  also  submit  claims 
against  the  lessee  of  the  membership 
(except  at  the  beginning  of  a 
membership  lease  when  claims  may 
only  be  submitted  against  the 
membership  owner).  In  the  case  of  a 
sale,  these  claims  (if  determined  to  be 
valid  by  the  Board  of  Directors)  are 
satisfied  out  of  the  proceeds  of  the  sale. 
In  the  case  of  a  transfer  or  the  beginning 
or  end  of  a  lease,  the  owner  of  the 
membership  that  is  the  subject  of  the 
transfer  or  lease  must  post  cash  with  the 
Exchange  in  an  amount  equal  to  the  last 
membership  sale  or  must  obtain  a  letter 
of  guarantee  from  a  Clearing  Member  to 
satisfy  the  payment  of  any  valid  claims. 

For  a  numher  of  reasons,  the 
Exchange  is  proposing  to  modify  this 
membership  claims  process  so  that  the 
only  permissible  claimant  under  the 
process  will  now  be  the  grantee  of  an 
Authorization  to  Sell,  so  that  the 
process  will  only  occur  upon  the  sale  of 
a  membership,  and  so  that  lessors  will 
no  longer  have  liability  under  the  claims 
process  for  the  debts  and  liabilities  of 


their  lessees.  The  primary  reason  for 
these  modifications  is  that  the  Exchange 
no  longer  believes  it  is  equitable  for  a 
lessor  to  be  liable  under  the 
membership  claims  process  for  the 
debts  and  liabilities  of  a  lessee, 
particularly  when  it  is  almost  always 
the  case  that  a  lessor  has  no 
involvi^ment  in  incurring  a  lessee's 
debts  and  liabilities  and  has  no  means 
to  monitor  the  activities  of  a  lessee.  The 
Exchange  also  believes  that  these 
modifications  to  the  membership  claims 
process,  when  coupled  with  providing 
for  the  ability  to  grant  an  Authorization 
to  Sell  a  membership,  will  result  in 
more  individuals  and  entities  desiring 
to  own  Exchange  memberships 
(including  a  greater  number  of 
individuals  and  entities  who  are 
engaged  in  trading  activities  on  the 
Exchange  desiring  to  own  Exchange 
memberships).  .Additionally,  these 
modifications  will  eliminate  the 
significant  administrative  burden  (m  the 
Exchange,  Clearing  Members,  and  other 
members  that  is  a  byproduct  of  the 
current  membership  claims  process 
while  still  preserving  the  right  of 
members  to  pursue  claim.s  against  other 
members  through  the  arbitration 
process. 

Specifically,  CBOE  Rule  3.15  is 
proposed  to  be  amended  to  provide  for 
the  following  modified  membership 
claims  process  upon  the  sale  of  a 
membership  in  place  of  the  current 
membership  claims  process. 

In  the  event  of  a  sale  of  a  membership 
for  which  no  Authorization  to  Sell  has 
been  granted,  the  Exchange  shall  remit 
the  sale  proceeds  from  the  sale  of  the 
membership  to  the  member  whose 
membership  was  sold  promptly 
following  receipt  of  the  sale  proceeds  by 
the  Exchange. 

In  the  event  of  a  sale  of  a  membership 
for  which  an  Authorization  to  Sell  has 
been  granted,  the  grantee  shall  have  2 
business  days  from  th(?  date  of  the  sale 
to  notify  the  Membership  Department  of 
any  claims  the  grantee  has  against  the 
member  whose  membership  was  sold 
that  are  r(>lated  to  the  member's 
Exchange  business  activities,  and  the 
member  whose  membership  was  sold 
shall  have  5  business  days  from  the  date 
of  the  sale  to  either  acknowledge  or 
contest  those  claims.  The  Exchange 
shall  then  remit  to  the  grantee  that 
portion  of  the  sale  proceeds  applicable 
to  those  claims  that  were  acknowledged 
by  the  member  whose  membership  was 
sold,  escrow  that  portion  of  the 
remaining  sale  proceeds  applicable  to 
those  claims  that  were  contested  by  the 
member  whose  membership  was  sold, 
and  remit  to  the  member  whose 
membership  was  sold  any  remaining 
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portion  of  the  sale  proceeds.  Any 
portion  of  the  sale  proceeds  applicable 
to  contested  claims  that  has  been 
escrowed  shall  remain  in  escrow  until 
the  grantPB  and  the  member  whose 
membership  was  sold  resolve  the  claims 
through  arbitration  under  Chapter  XVIII 
of  the  Rules  or  through  other  means 
permitted  by  that  Chapter. 
Xotwithstanding  the  foregoing,  the 
Exchange  may  determine  to  release  to 
the  member  whose  membership  was 
sold  sale  proceeds  that  have  been 
escrowed  due  to  contested  claims  if  the 
Exchange  determines  that  the  grantee  of 
the  Authorization  to  Sell  is  not 
proceeding  in  good  faith  to  resolve  the 
contested  claims.  Following  the 
resolution  of  any  contested  claims  for 
which  sale  proceeds  ha\-e  been 
escrowed,  the  Exchange  shall  remit  the 
escrowed  proceeds  to  the  grantee  and 
the  member  whose  membership  was 
sold  in  accordance  with  the  resolution 
of  these  claims. 

CBOE  Rule  3,15  also  provides  further 
explanation  regarding  the  procedural 
aspects  of  this  claims  process,  lists 
examples  of  types  of  claims  related  to 
Exchange  business  activities  that  may  be 
submitted  by  the  grantee  of  an 
Authorization  to  Sell  under  this  claims 
process,  and  notes  that  whether  a  claim 
is  related  to  Exchange  business 
activities  shall  be  determined  solely  by 
the  Exchange, 

Additionally,  proposed  CBOE  Rule 
•i,14(dl{viii)  provides  that,  consistent 
with  the  priority  pro\'ided  for  under 
CBOE  Rule  3.15(b)  to  claims  made  by 
the  grantee  of  an  Authorization  to  Sell, 
the  Exchange  will  recognize  a  security 
interest  of  the  grantee  in  an\  proceeds 
from  the  sale  of  a  membership  that  the 
grantee  is  entitled  to  receive  pursuant  to 
CBOE  Rule  3.15(b).  but  will  not 
recognize  any  other  lien  or  security 
interest  in  a  membership  or  in  the 
proceeds  from  the  sale  of  a  membership. 

Fiule  3.16 — Special  Provisions 
Regarding  Chicago  Board  of  Trade 
Exerciser  Memberships 

CBOE  Rule  3.16  is  proposed  to  be 
amended  to  clarifx'  that  a  Chicago  Board 
of  Trade  exerciser  membership  acquired 
by  a  person  pursuant  to  Paragraph  (b)  of 

.Article  Fifth  of  the  Exchange's 
Certificate  of  Incorporation  terminates 
upon  receipt  by  the  Membership 
Department  of  written  notice  from  the 
person  that  the  person  is  surrendering 
the  membership  or  at  such  time  that  the 
person  is  no  longer  entitled  to 
membership  on  the  Exchange  in 
accordance  with  Paragraph  (b)  of  Article 
Fifth.  In  addition,  the  pro\isions 
regarding  leased  memberships  currently 
contained  in  CBOE  Rule  3.16(b)  have 


been  deleted  and  restated  in  an 
amended  form  in  proposed  CBOE  Rule 
3.17. 

Rule  3. 1 7 — Leased  Memberships 

Proposed  CBOE  Rule  3.17  restates  the 
provisions  regarding  leased 
memberships  that  are  currently 
contained  in  CBOE  Rule  3.16(b)  and 
also  incorporates  the  following 
substantive  changes  to  those  provisions. 

Proposed  CBOE  Rule  3, 17(a)  clarifies 
that  the  Exchange  shall  bear  no  liability 
to  a  lessor  or  lessee  in  connection  with    - 
the  Exchange's  review  and  approval  of 
a  lease  agreement. 

In  connection  with  the  modification 
of  the  current  membership  claims 
process  to  eliminate  lessor  liability 
under  that  process  for  claims  against  a 
lessee,  the  Exchange  is  proposing  to 
include  an  explicit  provision  in 
proposed  CBOE  Rule  3.17(b)  which 
provides  that  a  lessor  of  a  membership 
shall  not  have  any  liability  for  claims 
against  a  lessee  of  that  membership 
solely  by  virtue  of  being  a  lessor  of  the 
membership.  Proposed  CBOE  Rule 
3.17(b)  also  clarifies  that  this  provision 
is  not  intended  to  limit  or  define  any 
responsibility  a  lessor  may  have  for 
claims  against  a  lessee  by  virtue  of  a 
contractual  obligation  or  ownership 
relationship  between  the  lessor  and 
lessee  beyond  the  lease  of  a  membership 
from  the  lessor  to  the  lessee.  Similarly, 
the  Exchange  is  proposing  to  eliminate 
the  current  provision  of  CBOE  Rule 
3.16(b)  which  provides  that  any  division 
of  rights  and  responsibilities  between  a 
lessor  and  lessee  with  respect  to  the 
satisfaction  of  applicable  Exchange 
dues,  fees,  and  other  charges  shall  not 
affect  a  lessor's  obligation  to  pay  all 
amounts  due  the  Exchange  with  respect 
to  which  a  lessee  has  been  delegated 
responsibilitv. 

Proposed  CBOE  Rule  3.17(c)  clarifies 
that  the  Exchange  may  specify  that 
particular  provisions  be  included  in 
membership  lease  agreements  in 
addition  to  those  specifically  designated 
in  the  Rule. 

Proposed  CBOE  Rule  3.17(d)  requires 
a  lessee  to  promptly  file  the  lease 
agreement  and  any  amendments  thereto 
with  the  Membership  Department  and 
to  promptly  notif\'  the  Membership 
Department  of  any  termination  of  the 
lease  before  the  termination  becomes 
effective.  This  obligation  is  proposed  to 
be  placed  on  lessees  because  lessees  are 
present  at  the  Exchange  to  conduct  their 

Proposed  CBOE  Rule  3.17(e)  is 
intended  to  prevent  the  potential 
occurrence  of  a  situation  in  which  a 
lessor  sells  or  transfers  a  membership 
during  the  term  of  a  lease  of  the 


membership  and  the  lessee  is  left  vdth 
no  membership  with  which  to  conduct 
the  lessee's  Exchange  business 
activities.  Specifically,  proposed  CBOE 
Rule  3.17(e)  provides  that  in  the  event 
a  lessor  sells  or  transfers  a  membership 
while  it  is  being  leased  to  a  lessee,  the 
purchaser  or  transferee  of  the 
membership  is  required  to  lease  the 
membership  to  the  lessee  pursuant  to 
the  terms  of  the  lessee's  existing  lease 
agreement  with  the  lessor  for  a  period 
of  20  business  days  following  the  date 
the  membership  is  transferred  to  the 
purchaser  or  transferee.  The  purchaser 
or  transferee  may  also  satisfy  this 
requirement  by  making  arrangements 
with  another  membership  owner  to 
permit  the  lessee  to  lease  a  membership 
from  that  membership  owner  for  the 
required  time  period  pursuant  to  the 
terms  of  the  lessee's  existing  lease 
agreement.  Additionally,  the  lessee  is 
permitted  to  waive  this  requirement  if 
the  lessee  so  chooses.  The  Exchange 
believes  CBOE  Rule  3.17(e)  will  prevent 
the  disruption  of  business  on  the 
Exchange  which  can  occur  if  a  lessor 
sells  or  transfers  a  membership  while  it 
is  being  leased  to  a  lessee  by  allowing 
the  lessee  a  reasonable  amount  of  time 
to  procure  the  lease  of  another 
membership. 

Proposed  CBOE  Rule  3.17(e)  hirther 
provides  that  it  shall  be  a  rule  violation 
for  a  lessor  to  circumvent  the 
requirements  of  proposed  CBOE  Rule 
3.17(e)  by  improperly  terminating  a 
membership  lease  prior  to  the  sale  or 
transfer  of  the  membership  for  the 
purpose  of  avoiding  the  applicability  of 
these  requirements.  In  the  event  the 
Exchange  determines  that  such  a 
circumvention  has  taken  place, 
proposed  CBOE  Rule  3.17(e)  provides 
that  the  Exchange  may  impose  the 
requirements  of  proposed  CBOE  Rule 
3.17(e)  upon  the  purchaser  or  transferee 
of  the  membership  and/or  take 
disciplinary  action  against  the  lessor. 

Proposed  CBOE  Rule  3.17(f)  clarifies 
that  in  the  event  a  lessor  sells  or 
transfers  a  membership  while  it  is  being 
leased  to  a  lessee,  the  lessor  is  required 
to  remit  to  the  purchaser  or  transferee  of 
the  membership  any  amounts  paid  to 
the  lessor  by  the  lessee  under  the  lease 
agreement  for  any  portion  of  the  lease 
period,  up  to  20  business  days,  during 
which  the  lessor  will  no  longer  be 
leasing  the  membership  to  the  lessee. 
The  lessor  is  required  to  remit  these 
amounts  to  the  purchaser  or  transferee 
of  the  membership  no  later  than  the  date 
the  membership  is  transferred  to  the 
purchaser  or  transferee.  The  lessor  is 
also  required  to  remit  to  the  lessee  by 
the  transfer  date  any  remaining  amounts 
paid  to  the  lessor  by  the  lessee  under 
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in  membership  or  association. 
Currently,  the  Membership 


the  lease  agreement  for  any  portion  of 
the  lease  period  beyond  the  foregoing  20 
business  day  period.  Additionally,  in 
the  event  the  lessee  waives  the 
requirements  of  CBOE  Rule  3.17(e) 
described  above,  the  lessor  is  required 
to  remit  to  the  lessee  b\'  the  transfer  date 
all  amounts  paid  to  the  lessor  by  the 
lessee  under  the  lease  agreement  for  auiy 
portion  of  the  lease  period  durins  which 
the  lessor  will  no  longer  be  leasing  the 
membership  to  the  lessee. 

Rule  3.18 — Members  and  Associated 
Persons  Who  Are  or  Become  Subject  to 
a  Statutory  Disqualification 

The  Exchange  is  proposing  to  modify 
its  procedures  for  determining,  with 
respect  to  a  member  or  associated 
person  who  is  or  becomes  subject  to  a 
statutory  disqualification,  whether  to 
permit  that  member  or  associated 
person  to  continue  in  membership  or 
association  with  a  member,  and  if  so. 
whether  to  condition  such  continuance 

ship  or  as: 

/.  the  Mer 
Committee  is  authorized  under  current 
C:B0E  Rule  3.4.  with  respect  to  a 
member  or  associated  person  who  is  or 
becomes  subject  to  a  statutory 
disqualification,  to  determine  not  to 
permit  that  member  or  associated 
person  to  continue  in  membership  or 
association  with  a  member  or  to 
condition  such  continuance  in 
membership  or  association.  However, 
the  Membership  Committee  must  first 
gather  the  relevant  information  and 
interview  the  member  or  associated 
person  before  rendering  its  decision.  In 
addition,  the  member  or  associated 
person  has  the  right  to  appeal  the 
Membership  Committee's  decision  to 
the  Exchange's  Appeals  Committee  and 
to  appeal  the  Appeals  Committee's 
decision  to  the  Board  of  Directors. 
Furthermore,  these  appeal  rights  must 
be  exhausted  before  th*^  Membership 
Committee's  decision  can  take  effect. 
Therefore,  it  is  possible  that  a  member 
or  associated  person  could  become 
subject  to  a  statutory  disqualification. 
such  as  a  serious  ffMony  conviction,  and 
still  be  able  to  continue  to  act  in  that 
capacity  for  an  extended  period  of  time 
while  the  foregoing  proceedings  are 
pending. 

Accordingly,  the  Exchange  is 
proposing  to  modify  its  current 
procedures  in  this  regard  by  replacing 
them  with  a  more  expedited  procedure 
which  will  still  provide  duo  process  to 
the  member  or  associated  person  that  is 
or  has  become  subject  to  a  statutory 
disqualification  without  a  right  of 
appeal  to  the  .Appeals  Committee  and 
then  to  the  Board  of  Directors.  The 
proposed  modified  procedure  is  set 


forth  in  proposed  CBOE  Rule  3.18  and 
has  the  following  substantive 
components: 

(i)  If  a  member  or  associated  person 
who  is  or  becomes  subject  to  a  statutory 
disqualification  wants  to  continue  in 
Exchange  membership  or  association 
with  a  member,  the  member  or 
associated  person  is  required  to  submit 
an  application  to  the  Membership 
Department  within  10  davs  of  becoming 
subject  to  the  statutory'  disqualification. 

(ii)  Following  receipt  of  tne 
application,  or  in  the  event  the 
Exchange  becomes  aware  that  a  member 
or  associated  person  is  subject  to  a 
statutory  disqualification  and  has  failed 
within  the  required  time  period  to 
submit  an  application  to  continue  in 
membership  or  association,  the 
Chairperson  of  the  Membership 
Committee  will  appoint  a  panel 
composed  of  the  Membership 
Committee  Chairperson  and  two  other 
members  of  the  Membership  Committee 
to  conduct  a  hearing  concerning  the 
matter. 

(iii)  The  hearing  panel  will  hold  a 
hearing  concerning  the  matter  14  or 
more  days  following  the  receipt  of  the 
application  or  the  initiation  of  the 
proceeding,  and  both  the  subject  of  the 
proceeding  and  Exchange  staff  will  be 
afforded  an  opportunity  to  present 
relevant  information,  arguments,  and 
witnesses  during  the  hearing. 

(iv)  Following  the  hearing,  the  hearing 
panel  will  present  its  recommended 
decision  to  the  Membership  Committee, 
which  may  ratify  or  amend  the  decision. 

(v)  The  Exchange's  Executive 
Committee  may  determine  within  7 
days  after  the  issuance  of  the 
Membership  Committee's  decision  to 
order  review  of  the  decision.  If  the 
Executive  Committee  does  not  order 
review  of  the  decision,  the  Membership 
Committee's  decision  will  become  the 
final  decision  of  the  Exchange. 

(vi)  If  the  Executive  Committee  orders 
review  of  the  Membership  Committee's 
decision,  the  review  will  be  conducted 
by  the  Executive  Committee  or  a  panel 
thereof  composed  of  at  least  3  members 
of  the  Executive  Committee,  whose 
decision  must  be  ratified  by  the 
Executive  Committee,  and  the  Executive 
Committee's  decision  will  be  the  final 
decision  of  the  Exchange. 

The  Executive  Committee  is 
composed  of  the  Exchange's  Chairman, 
Vice  Chairman,  and  President,  and  at 
least  4  other  Exchange  directors  and  is 
generally  authorized  under  Section  7.2 
of  the  Exchange's  Constitution  to 
exercise  all  the  powers  and  authority  of 
the  Board  of  Directors  in  the 
management  of  the  business  and  affairs 
of  the  Exchange.  The  Exchange  is 


proposing  to  utilize  the  Executive 
Committee  as  the  re\'iew  body  under 
proposed  CBOE  Rule  3.18  instead  of  the 
Board  of  Directors  because  the 
Executive  Committee  is  generally  able  to 
convene  more  quickly  than  the  Board 
because  of  its  smaller  size 

In  the  event  that  the  Exchange  were 
to  determine  to  permit  a  member  or 
associated  person  who  is  subject  to  a 
statutory  disqualification  to  remain  in 
membership  or  association,  the 
Exchange  would  also  submit  a  notice  to 
the  Commission  to  the  extent  required 
by  Rule  19h-l  under  the  Act." 

Additionally,  in  order  to  help  to 
ensure  that  the  Exchange  receives  notice 
if  a  member  or  associated  person 
becomes  subject  to  a  statutory 
disqualification,  proposed  CBOE  Rule 
3.18.02  provides  that  if  an  associated 
person  of  a  member  is  or  becomes 
subject  to  a  statutory  disqualification, 
the  member  is  required  to  immediately 
provide  written  notice  to  the 
Membership  Department  of  the  name  of 
the  associated  person,  the  person's 
capacity  with  the  member,  and  the 
nature  of  the  statutory'  disqualification. 

Rule  3.1 9 — Termination  from 
Membership 

Proposed  CBOE  Rule  3.19  clarifies 
that  the  membership  status  of  a  member 
automatically  terminates  if  the  member 
does  not  possess  a  membership  through 
ownership,  lease,  or  registration  of  a 
membership  to  the  member  and  that  the 
membership  of  a  member  organization 
automatically  terminates  if  the  member 
organization  has  no  nominee  or  person 
who  has  registered  his  or  her 
membership  for  the  member 
organization.  Proposed  CBOE  Rule  3.19 
also  restates  the  provision  of  current 
CBOE  Rule  3.17  which  permits  the 
Exchange,  if  extenuating  circumstances 
are  present,  to  allow  a  member  to  retain 
the  member's  membership  status 
following  an  event  that  triggers  the 
termination  of  that  status  in  order  to 
permit  the  member  to  re-obtain  a 
membership  status. 

Rule  3.20 — Dissolution  and  Liquidation 
of  Member  Organizations 

Proposed  CBOE  Rule  3.20  restates  the 
provisions  currently  set  forth  in  current 
CBOE  Rule  3.18  regarding  dissolution 
and  liquidation  of  member 
organizations  and  amends  those 
provisions  by  requiring  a  member 
organization  (i)  to  provide  notice  of  the 
adoption  of  a  plan  of  liquidation  or 
dissolution  to  both  the  Department  of 
Financial  and  Sales  Practice 
Compliance  and  the  Membership 
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Department  and  (ii)  to  provide  notice  to 
these  Departments  of  any  actual 
Hquidation  or  dissolution. 

Rule  3.21 — Obligations  of  Terminating 
Members 

Proposed  CBOE  Rule  3,21  restates 
requirements  applicable  to  terminating 
members  which  are  currently  set  forth 
in  current  CBOE  Rule  3.19.  In  addition, 
in  connection  with  the  modification  of 
the  current  membership  claims  which 
includes  the  elimination  the  Exchange's 
ability  to  submit  claims  against  the 
proceeds  of  a  membership  sale  under 
that  process,  the  Exchange  is  proposing 
to  delete  the  provision  of  current  CBOE 
Ride  3.19  which  permits  the  Exchange 
to  withhold  the  distribution  of  the 
proceeds  of  a  sale  of  a  membership  if 
the  seller  is  not  current  in  the  payment 
of  Exchange  fees  or  the  submission  of 
\arious  filings. 

Current  Rules  3. 20-3. 22 A — Government 
Securities  Options  Permits 

All  of  the  provisions  contained  in 
current  CBOE  Rules  3.20.  3.21.  3.22.  and 
3.22A  relating  to  government  securities 
options  permits  are  proposed  to  be 
deleted  due  to  the  fact  that  all  of  these 
permits  ha\e  expired.  Similarly.  CBOE 
Rule  l.l(hh),  which  sets  forth  the 
definition  of  a  government  securities 
options  permit  holder,  and  CBOE  Rule 
6.20.03,  which  relates  to  government 
securities  options  permit  holders,  are 
also  proposed  to  be  deleted. 

Rule  3.23 — Transfer  of  Individual 
Membership  in  Trust 

CBOE  Rule  3.2,o  is  proposed  to  be 
amended  to  clarify  that  (i)  the  only  type 
of  trust  into  which  a  membership  owner 
may  transfer  a  membership  is  a  living 
trust;  (ii)  a  member  desiring  to  transfer 
a  membership  in  trust  is  required  to 
submit  an  application  to  the 
Membership  Department  which  must  be 
approved  bv  the  Exchange:  (iii)  a  Trust 
Member  is  required  to  submit  to  the 
Membership  Department  any 
amendments  to  the  trust  agreement  and 
to  notify  the  Membership  Department  of 
any  changes  in  the  information  set  forth 
in  the  application  to  transfer  the 
membership  in  trust,  any  changes  in 
successor  trustee,  any  release  of  the 
membership  out  of  trust,  and  any 
termination  of  the  trust:  and  (iv)  the 
Exchange  shall  deem  a  membership 
held  in  trust  to  have  reverted  to  the 
Trust  Member  to  be  held  directly  and 
not  in  trust  in  the  event  the  membership 
is  released  from  the  trust,  the  trust 
terminates,  or  the  trust  agreement  is 
amended  so  that  it  no  longer  complies 
with  the  requirements  of  CBOE  Rule 
3.25. 


Rule  3.27 — Options  Trading  Permits 

In  connection  with  the  modification 
of  the  current  claims  process  that  is 
applicable  to  memberships,  the 
Exchange  is  also  proposing  to  amend 
CBOE  Rule  3.27  to  make  the  same 
modifications  to  the  corollary  claims 
process  that  is  applicable  to  Options 
Trading  Permits. 

Rule  3.28 — Extension  of  Time  Limits 

Proposed  CBOE  Rule  3.28  clarifies 
that  any  time  limit  imposed  on  an 
apphcant,  member,  or  other  person 
under  Chapter  III  of  the  Exchange's 
rules  may  be  extended  by  the 
Membership  Committee  in  the  event  the 
Membership  Committee  determines  that 
such  an  extension  is  warranted  due  to 
extenuating  circumstances.  This 
proposed  provision  is  similar  to  CBOE 
Rule  17.13  which  authorizes  the 
Exchange  to  extend  time  limits  provided 
for  under  Chapter  XVII  of  the 
Exchange's  rules. 

Rule  3  29 — Delegation  of  Authority 

Proposed  CBOE  Rule  3.29  clarifies 
that  all  of  the  authority  granted  to  the 
Exchange  under  Chapter  III  of  the 
Exchange's  rules  may  be  exercised  by 
the  Membership  Committee  and/or  the 
Membership  Department  and  that  the 
Membership  Committee  may  delegate  to 
the  Membership  Department  any  of  the 
authority  that  is  granted  to  the 
Membership  Committee  under  the 
Exchange's  rules.  Since  there  are  so 
many  different  types  of  membership- 
related  applications  and  approvals 
provided  for  under  Chapter  III,  the 
Membership  Committee  may  wish  to 
delegate  to  the  Membership  Department 
the  authority  to  act  on  certain  routine 
types  of  applications  and  approvals  so 
that  the  Committee  can  focus  its 
attention  on  the  more  significant  types 
of  membership-related  applications  and 
approvals.  Proposed  CBOE  Rule  3.29 
makes  clear  that  this  type  of  delegation 
may  occur. 

Rule  6.76A — Automated  Billing  Process 
for  Market-Maker  Brokerage  Bills 

In  order  to  streamline  the  processing 
and  pavment  of  bills  for  brokerage 
ser\ !(  PS  that  are  provided  to  Market- 
Makers  b\-  Floor  Brokers  and  order 
ser\'ice  firms  ("OSFs")  and  because 
Floor  Brokers  and  OSFs  will  no  longer 
have  the  abilitv  to  submit  claims  for 
outstanding  brokerage  bills  as  part  of  the 
membership  claims  process,  the 
Exchange  is  proposing  to  implement  an 
automated  billing  process  for  these  bills 
which  is  proposed  to  be  set  forth  in 
proposed  CBOE  Rule  6.76A.  Below  are 
the  substantive  components  of  this 
proposed  automated  billing  process. 


Some  additional  procedural  aspects  of 
this  proposed  automated  billing  process 
are  also  described  in  the  proposed  Rule. 

(i)  Each  Floor  Broker  and  OSF  will  be 
required  to  submit  a  written  bill  by  the 
sixth  day  of  the  month  to  each  Market- 
Maker  customer  of  the  Floor  Broker  or 
OSF  for  brokerage  fees  incurred  by  the 
Market-Maker  during  the  prior  month. 

(ii)  Submission  of  a  written  bill  to  a 
Market-Maker  for  these  purposes  shall 
be  deemed  to  include  hand-delivery  of 
the  bill  to  the  Market-Maker,  hand 
delivery  of  the  bill  to  a  representative  of 
the  Market-Maker,  or  delivery  of  the  bill 
to  the  Market-Maker's  Clearing  Member 
with  a  written  notation  that  the  bill  is 
for  the  Market-Maker, 

(iii)  A  Market-Maker  who  receives  a 
brokerage  bill  from  a  FloWr  Broker  or 
OSF  in  accordance  with  this  billing 
process  will  have  until  the  tenth  day  of 
the  month  to  inform  the  Floor  Broker  or 
OSF  if  the  Market-Maker  disputes  any 
portion  of  the  bill. 

(iv)  A  Floor  Broker  or  OSF  that  has 
submitted  a  bill  to  a  Market-Maker  by 
the  sixth  day  of  the  month  will  notify 
the  Exchange's  Accounting  Department 
by  the  twelfth  day  of  the  month  of  the 
amount  to  bill  each  Market-Maker 
customer  of  the  Floor  Broker  or  OSF  for 
brokerage  fees  incurred  by  the  Market- 
Maker  during  the  prior  month, 

(v)  The  Exchange  will  take  direction 
solely  from  the  Floor  Broker  or  OSF 
with  respect  to  the  amount  to  bill  a 
Market-Maker  pursuant  to  this  billing 
process, 

(vi)  If  for  any  reason  a  Market-Maker 
disputes  the  amount  a  Floor  Broker  or 
OSF  has  instructed  the  Exchange  to  bill 
the  Market-Maker  pursuant  to  this 
billing  process,  the  Market-Maker  may 
pursue  a  claim  against  the  Floor  Broker 
or  OSF  in  arbitration  under  Chapter 
XVIII  of  the  Rules  or  through  other 
means  permitted  by  that  Chapter.  In 
addition,  in  the  event  a  Floor  Broker  of 
OSF  improperly  instructs  the  Exchange 
to  bill  a  Market-Maker  for  brokerage  fees 
which  the  Floor  Broker  or  OSF  is  not 
entitled  to  receive,  the  Exchange  may 
discipline  the  Floor  Broker  or  OSF 
pursuant  to  Chapter  XVII  of  the 
Exchange's  rules  for  violating  CBOE 
Rule  4,6  by  submitting  false  statements 
to  the  Exchange, 

(vii)  The  Accounting  Department  will 
prepare  a  monthly  Market-Maker  floor 
brokerage  billing  list  for  each  Clearing 
Member  that  clears  Market-Maker 
transactions  and  provide  thi."=  list  to  each 
such  Clearing  Member  by  the  twenty- 
first  day  of  the  month, 

(viii)  A  Clearing  Member  may  instruct 
the  Accounting  Department  not  to  draft 
the  Clearing  Member  pursuant  to  this 
billing  process  for  that  portion  of  the 
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brokerage  fees  billed  to  a  Market-Maker 
which  would  cause  the  Market-Maker  to 
have  a  negative  balance  in  the  Market- 
Maker's  account  at  the  Clearing 
Member 

fix)  On  the  twenty-fifth  day  of  the 
month,  the  llxchange  will  draft  from 
each  (bearing  Member's  account  at  the 
(^learint;  C'rjrpnration  the  total  amount 
hilltMl  pursuant  to  this  billing  process  to 
Market-Makers  that  clear  through  that 
('iearing  Member. 

i\)  The  Exchange  will  then  promptly 
distribute  the  amounts  drafted  to  the 
applicable  Floor  Brokers  and  OSFs. 

(.xi)  In  the  event  a  Clearing  Member 
instructs  the  Accounting  Department 
not  to  draft  a  portion  of  the  brokerage 
fees  billed  to  a  Market-Maker,  the 
Exchange  will  distribute  on  a  pro  rata 
basis  to  the  Floor  Brokers  and  OSFs  that 
submitted  instructions  to  bill  the 
Market-Maker,  the  portion  of  the 
brokerage  fees  which  were  drafted  from 
the  f  :learing  Member  for  that  Market- 
Maker. 

(xii)  In  the  event  a  Clearing  Member 
mstructs  the  Accounting  Department 
not  to  draft  a  portion  of  the  brokerage 
fees  billed  to  a  Market-Maker  and  the 
Market-Maker  later  has  a  positive 
balance  in  the  Market-Maker's  account 
dt  the  Clearing  Member,  the  Clearing 
Member  will  be  required  to  deduct  from 
the  account  the  amount  of  the  brokerage 
fees  that  the  Clearing  Member 
previously  instructed  the  Accounting 
Department  not  to  drah  and  to  distribute 
these  funds  to  the  Floor  Brokers  and 
(XSFs  who  previously  did  not  receive 
full  payment. 

(xiii)  If  a  Floor  Broker  or  OSF  fails  to 
satisfv  the  submission  deadlines 
provided  for  under  this  billing  process 
for  the  billing  of  brokerage  fees  incurred 
by  a  Market-Maker  during  the  prior 
month,  the  Floor  Broker  or  OSF  may  not 
hill  the  .Market-Maker  for  these 
brokerage  fees  pursuant  to  this  billing 
process.  However,  the  Floor  Broker  or 
OSF  will  still  be  permitted  to  bill  the 
Market-Maker  for  these  brokerage  fees  in 
the  regular,  non-automated  fashion. 

(xiv)  In  the  event  that  any  of  the 
deadlines  under  this  billing  process  fall 
on  a  non-business  dav.  the  deadline  will 
advance  to  the  next  business  day. 

In  order  ti)  contribute  toward 
defraying  the  Exchange's  cost  of 
administering  this  automated  billing 
process,  the  Exchange  also  proposes  to 
assess,  in  a  form  and  manner  prescribed 
by  the  Exchange,  (i)  a  SO. 50  fee  to  each 
Floor  Broker  and  OSF  for  each  bill  of 
S5.00  or  more  from  the  Floor  Broker  or 
OSF  that  is  assessed  to  a  Market-Maker 
under  this  billing  process  and  (ii)  a 
,S0  ,tO  fee  to  each  Market-Maker  for  each 
bill  of  S5.00  or  more  from  a  Floor  Broker 


or  OSF  that  is  assessed  to  the  Market- 
Maker  under  this  billing  process. 

Rules  6.72,  6.78.  and  8.5— Clearing 
Member  Guarantees 

CBOE  Rules  6.72.  6.78.  and  8.5  relate 
to  guarantees  provided  by  Clearing 
Members.  CBOE  Rule  6.72  is  proposed 
to  be  amended  to  clarify  that  a  Floor 
Broker  may  only  have  one  Letter  of 
Authorization  guarantee  from  a  Clearing 
Member  in  effect  at  a  time.  CBOE  Rules 
6.72.  6.78,  and  8.5  are  each  proposed  to 
be  amended  to  clarif\'  that  if  a  Clearing 
Member  revokes  a  guarantee  provided 
under  one  of  those  Rules,  the  Exchange 
will  only  post  notice  of  the  revocation 
if  requested  to  do  so  by  the  Clearing 
Member.  The  Exchange  does  not  believe 
that  it  is  necessary  to  require  that  all  of 
these  revocations  be  posted  because 
most  are  routine  and  result  because  a 
member  is  terminating  from 
membership  or  is  changing  the  Clearing 
Member  that  guarantees  the  member's 
Exchange  transactions.  In  addition, 
CBOE  Rule  8.5  is  proposed  to  be 
amended  to  clarify  that  a  Market-Maker 
may  have  in  effect  more  than  one  Letter 
of  Guarantee  from  a  Clearing  Member 
and  that  each  such  Letter  of  Guarantee 
shall  provide  that  the  issuing  Clearing 
Member  accepts  financial  responsibility 
for  Exchange  transactions  made  by  the 
guaranteed  Market-Maker  w  hen 
executing  transactions  through  the 
issuing  Clearing  Member. 

Also,  in  order  to  ensure  that  Clearing 
Members  receive  notice  of  proceedings 
involving  disputed  trades.  CBOE  Rule 
18.2  is  proposed  to  be  amended  to 
provide  that  in  any  arbitration 
concerning  the  alleged  failure  to  honor 
a  trade,  each  party  to  the  arbitration 
shall  promptly  provide  copies  of  all 
documents  filed  or  received  in  the 
arbitration  by  that  party  to  the  Clearing 
Member(s)  that  guaranteed  that  party's 
Exchange  transactions  when  the  alleged 
trade  took  place. 

Rule  8.9 — Securities  Accounts  and 
Orders  of  Market-Makers 

Proposed  CBOE  Rule  8.9.01  clarifies 
that  each  participant  in  a  joint  account 
shall  be  jointly  and  severally  liable  for 
any  losses  which  may  be  incurred  by 
the  joint  account,  except  that  in  the  case 
where  a  participant  in  a  joint  ac;count  is 
a  nominee  of  a  member  organization,  or 
is  an  individual  who  has  registered  his 
or  her  membership  for  a  member 
organization,  and  the  participant  is  not 
acting  as  an  independent  Market-Maker 
pursuant  to  CBOE  Rule  3.8(f).  the 
member  organization  and  not  the 
participant  shall  be  so  liable.  This 
clarification  is  intended  to  make 
applicable  to  joint  accounts  the  general 


provision  proposed  to  be  included  in 
proposed  CBOE  Rule  .3.8(d)  which 
clarifies  that  a  nominee  shall  not,  solelv 
by  virtue  of  being  a  nominee  of  a 
member  organization,  have  any  personal 
liability  to  the  Exchange  or  to  any  other 
member  for  Exchange  transactions  and 
other  securities  transactions  made  bv 
the  nominee  on  behalf  of  the  member 
organization. 

Rule  18.2 — Procedures  in  Member 
Controversies 

In  order  to  ensure  that  Clearing 
Members  receive  notice  of  proceedings 
involving  disputed  trades.  CBOE  Rule 
18.2  is  proposed  to  be  amended  to 
provide  that  in  any  arbitration 
concerning  the  alleged  failure  to  honor 
a  trade,  each  party  to  the  arbitration 
shall  promptly  provide  copies  of  all 
documents  filed  or  received  in  the 
arbitration  by  that  party  to  the  Clearing 
Member(s)  that  guaranteed  that  party's 
Exchange  transactions  when  the  alleged 
trade  took  place. 

Membership  Fee  Circular 

The  Exchange  is  proposing  to  amend 
its  Membership  Fee  Circular  to  only 
include  in  the  Circular  information 
regarding  membership  fees  and  to  delete 
from  the  Circular  two  introductory 
paragraphs  regarding  certain  rule 
requirements  related  to  membership 
since  these  requirements  are  now 
proposed  to  be  more  fully  set  forth  in 
the  membership  rules  themselves.  The 
Exchange  is  also  proposing  to  amend 
the  description  in  the  Membership  Fee 
Circular  of  the  fee  that  is  payable  by  an 
applicant  who  is  subject  to  a  statutory 
disqualification  to  reflect  that  the  rule 
provisions  governing  this  situation  are 
now  proposed  to  be  set  forth  in 
proposed  CBOE  Rule  3.18. 

Special  Members 

The  Exchange  proposes  to  delete  all 
references  to  special  members  contained 
in  the  Exchange's  rules  since  all  special 
memberships  on  the  Exchange  have 
expired.  These  proposed  deletions  are 
from  CBOE  Rules  3.12,  3.14,  3.16,  6.5. 
and  9.1. 

Nonsubstantive  Rule  Changes 

The  Exchange  is  also  proposing  to 
make  certain  nonsubstantive  wording 
changes  to  several  CBOE  membership 
rules,  including  CBOE  Rules  3.23.  3.24, 
3.27.  6.77,  and  10.11. 

Conforming  Rule  Changes 

Additionally,  the  Exchange  proposes 
to  make  conforming  changes  to  other 
CBOE  rules  (including  CBOE  Rules 
24A.15,  26.11,  26.13.  and  30.74,  and  the 
NYSE  Options  Program  Permit  Lease 
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Pool  Procedures  '°)  to  make  them 
consistent  with  the  proposed  rule 
t  hanges  described  above. 

Effectiveness  of  Rule  Change 

This  proposed  rule  change  will 
become  effective  30  days  from  the  date 
of  its  approval  bv  the  Commission.  The 
purpose  of  this  .30  day  time  period  is  to 
provide  the  Exchange  with  an 
opportunity  to  notif\-  the  Exchange's 
membership  of  the  effectivene,ss  of  this 
rule  change  and  to  provide  those 
members  who  desire  to  grant  or  receive 
-Authorizations  to  Sell  with  an 
opportunity  to  do  so  before  the 
amended  rule  provisions  take  effect. 

2.  Statutory  Basis 

The  proposed  rule  change  will  codify 
in  the  Exchange's  membership  rules 
\'arious  procedures  that  have  been 
implemented  over  time  pursuant  to  the 
Exchange's  current  membership  rules, 
will  clarifw  restate,  and  reorganize 
certain  of  the  Exchange's  membership 
rules  to  make  it  easier  for  the 
Exchange's  membership  to  reference 
and  understand  those  provisions,  and 
will  incorporate  into  the  Exchange's 
membership  rules  various  proposed 
improvements  and  enhancements  to 
those  rules.  Accordingly,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^ ' 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulaton-  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competiticm. 

C  Self-Regulaton,'  Organization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whethei  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N\V,  Washington.  DC  20549- 
0609,  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
a\ailable  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-99-15  and  should  be 
submitted  by  December  9,  1999, 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'- 

Margaret  H.  McFarlanri 
Deputy  Secretan . 
[FR  Doc.  99-29777  Filed  11-17-99;  8:45  ami 
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November  10,  1999. 

On  September  24.  1999,  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ('Commission")  a 
proposed  rule  change  (File  No.  SR- 


EMCC-99-10)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  October  22.  1999.2  Nq  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Description 

The  rule  change  amends  Article  II, 
Section  2.2  of  EMCC's  by-laws  to 
postpone  until  the  year  2000  annual 
shareholders  meeting  the  requirement 
that  individuals  elected  to  Class  I,  II,  or 
III  directorships  must  be  an  officer  or 
partner  of  a  shareholder  or  of  an  affiliate 
or  subsidiary  of  a  shareholder. 
Similarly,  the  rule  change  amends 
Section  1(A)  of  EMCC's  amended  and 
restated  shareholder  agreement  to 
postpone  until  the  year  2000  aimual 
shareholders  meeting  the  requirement 
that  directors  elected  to  these  classes 
must  be  an  officer  or  partner  of  a 
"participant  shareholder"  (i.e.,  a 
shareholder  that  is  also  an  EMCC 
participant)  or  of  an  affiliate  of  a 
participant  shareholder.  EMCC's 
previous  rules  would  have  implemented 
these  provisions  at  the  1999  annual 
shareholders  meeting. ' 

The  rule  change  also  amends  the 
amended  and  restated  shareholders 
agreement's  definition  of  "participant 
shareholder  "  to  mean  a  shareholder  that 
holds  one  or  more  Class  A  Subject 
shares  emd  is  also  a  participant  or  an 
affiliate  of  a  participant.  Previously,  a 
"participant  .shareholder"  was  defined 
as  a  shareholder  that  holds  one  or  more 
Class  A  Subject  shares. 

II.  Discussion 

Section  17A(b)(3)(C)  of  the  Act* 
requires  that  the  rules  of  a  clearing 
agency  assure  fair  representation  of  its 
shareholders  in  the  selection  and 
administration  of  its  affairs.  For  the 
reasons  set  forth  below,  the  Commission 
believes  that  EMCC's  rule  change  is 
consistent  with  its  obligations  under  the 
Act. 

EMCC's  membership  is  not  yet  as 
large  as  its  management  had  anticipated 
it  would  be  at  this  time,  and  there  are 
a  number  or  shareholders  and  other 


">  See  Amendment  No.  2,  supm  note  4. 
"15  U.S.C.  78f(b)(5). 


'2  17CFR200.30-(a)(12). 


•15  U.S.C.  78s(b)(l). 

''Securities  Exchange  Act  Release  No.  42016 
(October  15.  1999),  64  FR  57169. 

'These  amendments  will  allow  EMCC  to 
maintain  the  status  quo  with  respect  to  the 
eligibility  requirements  for  directors.  For  a 
description  of  EMCC's  current  rules  and  procedures 
governing  EMCC's  board  of  directors,  see  Securities 
Exchange  Act  Release  No.  39661 .  International 
Series  Release  No.  1117  (Februar>- 13.  1998),  63  FR 
8711. 

M5  U.S.C.  78q-l(b)(3)(C). 
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industry  participants  who  have  not  yet 

completed  the  membership  process  or 
ha\e  not  yet  acquired  EMCC  shares.  The 
Commission  believes  that  it  is  important 
for  EMCIC":  to  maintain  the  current  broad- 
based  representation  of  industr\' 
participants  on  it.s  board  of  ciirectors 
while  it  continues  to  expand  its 
participants  base.  If  EMCC  were  to 
restrict  its  board  membership  to  officers 
or  partners  of  shareholders  or  of 
affiliates  or  subsidiaries  of  shareholders. 
EMCC  could  possibly  have  to  replace 
current  board  members  with 
representati\es  from  shareholders 
already  represented  on  the  board.  The 
rule  change  allows  EMCC  to  maintain 
its  current  board  membership, 
comprised  of  participants,  shareholders. 
and  founding  contributors,  which 
provides  for  ,1  broad  cross-section  of  the 
emerging  markets  community  while 
providing  EMC'C  with  an  additional  year 
to  (  ontinue  to  broaden  its  participant 
base. 

When  EMCC  w'as  originally 
organized,  it  was  expected  than  an 
entity  that  became  a  shareholder  would 
also  be  the  participant.  However,  EMCC 
participants  have  indicateif  that  they 
may  prefer  that  the  shareholder  and  the 
participant  be  affdiated  but  different 
entities.  The  Commission  believes  that 
amending  the  definition  of  "participant 
shareholder"  to  include  an  affiliate  of  a 
participant  will  provide  EMCXTs 
participants  with  additional  flexibility 
without  atlverselv  affecting  EMCC's 
operations  or  its  participants'  ability  to 
i)e  represented  on  the  EMCC  Board. 

EMCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposHrj  rule  change 
[jrior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing 
because  accelerated  approval  will  allow 
the  amendments  to  take  effect  in  time 
for  EMC(;'s  1999  shareholders  meeting. 
Furthermore,  the  Commission  has  not 
rec:eived  any  comment  letters  and  does 
not  expect  to  receive  any  comment 
letters  on  the  proposal. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  c:hange  is  r:onsistent  with  the 
requirements  of  the  At:t  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefniT  ordpred.  pursuant  to 
.Section  14(h)(2)  of  the  Act.  that  the 
propo.sed  rule  change  (File  No.  SR- 
EMCC-99-10)  be  and  hereby  is 
approved  on  an  accelerated  basis. 


For  the  Commission  by  the  Division  of 
Market  Regulation. pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  99-30087  Filed  11-17-99;  8:45  am) 
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99-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Amend  Registration  Fees  for 
Registered  Representatives 

November  10.  1999. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  19.^4 
("Act").'  and  Rule  19b-4  thereunder- 
notice  is  hereby  given  that  on  August 
26.  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  {"Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  October  25,  1999,  the  Phlx 
submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change. 3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
fee  schedule  for  Registered 
Representative  registration.  Specifically, 
the  initial,  maintenance,  and  transfer 
registration  fees  pertaining  to  Registered 
Representative  registration  will  each  be 
increased  to  $25.00,  effective  January  1, 
2000.  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  and  at  the 
Commission. 


M7CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

M7CFR240.19t)-4. 

■^  See  Letter  from  |urij  Trypupenko,  Counsel,  Phlx 
to  Sharon  Lawrence.  Senior  Special  Counsel, 
Division  of  Market  Registration  ("Division"), 
Commission,  dated  October  21,  1999  ("Amendment 
No.  1 ").  .Amendment  No.  1  clarifies  the  purpose  for 
the  increase  in  fees,  the  date  on  which  the  proposed 
fee  increase  will  take  effect,  and  the  NASD's  role 
in  billing  and  collecting  the  fees  fur  the  Exchange. 
Because  Amendment  No.  1  is  substantive,  the 
Commission  deems  the  date  of  the  filing  to  be 
October  25.  1999,  the  date  of  the  amendment  was 
filed  with  the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  anv 
comments  it  received  on  the  proposed 
rule  change  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  Self-Rpgulntory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  increase  its 
fees  for  the  initial  registration, 
maintenance,  and  transfer  of  Registrated 
registrations  with  the  Exchange  from 
S12.00  to  S25.00.  These  fees,  which 
were  adopted  in  igQa.-*  and 
subsequently  adjusted  in  1995  "'  and 
1997,''  are  payable  by  member 
organizations  that  apply  for,  maintain, 
and  transfer  Registered  Representative 
registrations.  The  proposed  fee  increase 
would  become  effective  January  1,  2000, 
and  would  apply  to  Registered 
Representative  fees  incurred  on  or  after 
that  date.  Therefore,  any  initial 
registration  filed  in  1999  would  be 
subject  to  the  current  S12.00  initial 
registration  fee.  Similarly,  any 
maintenance  or  transfer  fees  incurred  in 
1999  would  be  subject  to  the  current 
Si 2  00  maintenance  or  transfer  fee.  The 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  will  bill  for  the 
year  2000  fees  in  November  1999  and, 
thereafter,  will  collect  the  fees  for  the 
Exchange.^ 

The  purpose  of  the  proposed  rule 
change  is  to  address  increased  costs 
associated  with  maintaining 
surveillance  and  regulatory  programs  in 
a  sophisticated  trading  environment. 
The  Exchange  continues  to  believe  that 
strong  surveillance  and  regulatory 


^  Securities  Exchange  Act  Release  No.  32833 
(September  14.  1993).  .58  FR  48922  (September  20, 
1993). 

5  Securities  Exchange  Act  Release  No.  36348 
(October  6,  1995),  60  FR  .5.3450  (Octoberl  3,  1995). 

"Securities  Exchange  Act  Release  No.  39044 
(September  10,  1997),  62  FR  48914  (September  17, 
1997). 

"The  Exchange  represents  that  initial,  transfer, 
and  mHiiitenaiice  Registered  Representatives  fees 
have  irHditionaily  been  billed  and  collected  by  the 
NASD.  The  NASD  would  continue  to  bill  for  and 
collect  these  fees  under  the  proposed  rule  change. 
Phone  message  from  jurij  Trypupenko.  Counsel, 
Phlx,  to  Melinda  Diller.  Law  Clerk,  Division, 
Commission,  on  Octot>er  28,  1999. 
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programs  are  essential  for  the  Exchange 

to  maintain  a  fair  and  orderly  market  for 
the  investment  communitv. 

According  to  the  Exchange,  general 
costs  associated  with  the  Exchange's 
surveillance  and  regulatory  programs 
have  continued  to  rise.  Since  the  last 
Registered  Representatives  fee  increase 
in  1997,8  costs  associated  with  the 
Exchange's  surveillance  and  regulatorv 
programs  have  increased  in  excess  of 
100%.  a  ten-fold  increase  over  the 
increase  in  costs  during  the  prior  two- 
year  period,''  This  increase  in  costs  is 

inflationary  and  competitive  affects  on 
the  cost  of  staffing,  equipment,  and 
technology  and  expansion  of  the 
Exchanges  surveillance  and  regulatory- 
programs  '"  Moreover,  the  Exchange  has 
listed,  and  will  likely  to  continue  to  list, 
new  issues  and  products,  which  may 
trigger  significant  additional 
surveillance  and  regulatory  costs. '^ 

2.  Statutory  Basis 

For  these  reasons,  the  Exchange 
bf'lieves  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  ^2 
in  general,  and  furthers  the  objectives  of 
Sections  6(b)(4)  of  the  Act '  *  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities.  '■* 

B.  Splf-Resulnton'  Organization's 
Statpment  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 

the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Rereived  From 
Members.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  wTitten  comments  with  respect 

to  the  proposed  rule  t:hange. 

Ill,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
charge  imposed  by  the  Exchange,  it  has 
become  effective  pursuant  to  Section 


"  See  note  6,  supra. 

'-'  See  Amendment  No.  1.  supra  note  3, 

'"Id. 

"W. 

'M5U.S.C.  78f. 

"  15  U.S.C.  78f(b)(4). 

'••  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


19{b)(3)(A){ii)  of  the  Act  is  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.'*'  The  Exchange  intends  to 
implement  the  fee.  effective  January  1, 
2000.  At  any  time  within  60  days  of  the 
filing  of  the  amended  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  amended 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  w^ritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S,C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx,  All 
submissions  should  refer  to  File  No, 
SR-Phlx-99-34  and  should  be 
submitted  by  December  9,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  99-30086  Filed  11-17-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No   34-12123,  File  No  SR-Phlx- 
99-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc  To 
Increase  the  Maximum  Size  of  Option 
Orders  Eligible  for  Delivery  through 
the  Automated  Options  Market  System 

November  10,  1999, 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
13,  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  Exchange 
Commission  ("SEC  or  "Commission") 
the  proposed  rule  change  as  described 
in  Item  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  ppr';nn« 

I.  Selt-Regulatory  Organization  s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (;hangp 

The  Exchange  proposed  to  revise  Phlx 
Rule  1080(b)(ii)  to  state  that,  subject  to 
the  approval  of  the  Phlx  Options 
Committee,  orders  up  to  500  contracts 
in  any  Phlx  equity  or  index  option  may 
be  entered  through  'AUTOM,"  the 
Exchange's  Automated  Options  Market 
System. 3  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  and  at  the 
Commission 

n.  Self-Regulat{)r\  Organization's 
Statement  of  Purpose  of  and  Statutory 
Basir  for   Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B 
and  C  below,  of  the  most  significant 
aspect  of  such  statements. 


'M5  U.S.C.  78s(b)(3l(A)(ii). 
i6  17CFR240.19b-4(f)(2). 
"■17CFR200.30-3(a)(12). 


■  15  U.S.C.  78s(b)(ll. 

M7CFR240.19b-4. 

^  AUTOM  is  the  Exchange's  electronic  order 
routing  and  delivery  system  for  equity  and  index 
options.  See  Phlx  Rule  1080. 
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A.  Self-Regulatory  Organization's 
Statfivpnt  of  the  Purpose  of.  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1   Purpose 

In  1995,  the  Exchange  received 
Commission  approval  to  increase  to  500 
contracts  the  maximum  order  size  for  all 
e'quitv  and  index  option  orders  entered 
through  ALTOM.-*  The  Exchange's 
Board  of  Governors,  however,  decided 
to  make  the  500  contract  threshold 
available  onlv  to  orders  in  I'.S.  Top  100 
Index  Options  (TPX)  '  Therefore,  orders 
for  all  other  equitv  and  index  options 
traded  on  the  Exchange  are  restricted  to 
a  maximum  AUTOM  order  size  of  100 
contracts. 

The  proposed  rule  change  deletes  the 
language  in  Phlx  Rule  1080  that  restricts 
.■M'TOM  order  size  to  100  contracts  for 
all  options  other  than  TPX"  and  revises 
it  to  state  that  orders  up  to  500  contracts 
are  eligible  for  .MiTOM  order  delivery, 
subject  to  Options  Committee  approval. 
Bv  increasing  the  number  of  option 
contracts  eligible  for  automated  order 
deliver\-  through  AUTOM.  the  Exchange 
believes  the  proposed  rule  change 
provides  the  flexibility  necessary  to 
more  effectively  respond  to  the 
changing  trading  environment. 
.•\dditionallv.  the  Exchange  believes  this 
change  would  allow  it  to  provide 
electronic  order  delivery  for  larger 
orders  in  a  greater  number  of  options. 

2.  Statutorv  Basis 

For  the  reasons  above,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  'vith  Section  6  of  the  Act,'  in 
general,  and  with  Section  6(bK5),"  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
svstem.  and  protect  investors  and  the 
public  interest.'' 


*  Sf!f  Securities  Exchange  Act  Release  No.  35782 
(May  30.  199.S).  60  FR  30136  dune  7,  1995). 

5  The  Commission  has  previously  noted  that 
"although  the  Exchange  received  approval  to 
expand  the  maximum  ALTOM  order  size  to  500 
contracts,  the  Exchange's  Board  of  (iovemors  has 
limited  implementation  to  TPX  only."  See 
Securities  Exchange  Act  Release  No.  38683  (May 
27.  1997).  62  FR  30366  ()une  3.  1997). 

» Exchange  Rule  1080(bO(ii)  presently  states. 
"Orders  up  to  the  maximum  number  of  contracts 
permitted  by  the  Exchange  may  be  entered. 
Currently,  ordered  up  to  100  contracts  are  eligible 
for  .MJTOM.  except  orders  of  500  contracts  are 
eligible  in  U.S.  Top  100  Index  Options." 

'15U.S.C.  78f. 

''15U.S.C.78f(b)(5). 

"  In  reviewing  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


3.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

Ill  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  the  Exchange  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date;  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  i"  and  Rule  19b- 
4(fl(6)"  thereunder. 

Under  Rule  19b-4(f)(6)(iii}.'-  a 
proposed  rule  change  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  Rule  19l>- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  such  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  designate  such  shorter  time 
period  so  that  the  proposed  rule  change 
may  become  operative  immediately 
upon  its  filing. 

The  Commission  has  determined. 
consistent  with  the  protection  of 
investors  and  the  public  interest,  to 
make  the  proposed  rule  change 
operative  upon  filing.  The  Commission 
believes  it  is  appropriate  to  make  the 
proposed  rule  change  operative  upon 
filing  because  the  proposal  allows  the 
Exchange  to  fully  implement  AUTOM 
order  size  requirements  previously 
approved  by  the  Commission.  The 
revised  AUTOM  order  size  requirements 
should  help  the  Exchange  to  better  serve 
investors  by  providing  automated 
delivery  for  large  orders.  In  addition. 
users  of  options  other  than  TPX  should 
benefit  from  the  increased  availability  of 
AUTOM  for  order  delivery. 

For  all  of  the  reasons  set  forth  above. 
the  Commission  believes  it  is  consistent 


with  the  protection  of  investors  and  the 
public  interest  to  make  the  proposed 
rule  change  operative  upon  the  date  of 
filing.  October  13.  1999.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessar\-  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  the  proposed 
rule  change  between  the  Commission 
and  anv  person,  other  than  those  that 
mav  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
use.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Room. 
450  Fifth  Street.  N.VV..  Washington.  D.C. 
20549-0609.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copving  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
File  No.  SR-Phlx-99-37  and  should  be 
submitted  by  December  9,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
ruithoritw'' 

Margaret  H.  .McFarland. 
Deputy  Secretary. 
|FR  Doc.  9ct-r!00«8  Filed  11-17-99;  8:45  am] 
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■0  15  115.0  78s(b)(3)(A). 
'■  17CFR240.19b-4(0(6). 
>2  17  CFR  240.19b-4(0(6)(Jii). 


'■»17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34^2120:  File  No.  SR-Phlx- 
99-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc. 
Relating  to  the  Phlx  Automatic 
Communication  and  Execution  System 

November  9.  1999. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
24.  1999.  the  Philadelphia  Stock 
E.xchange.  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  proposal  amends  rules  governing 
the  Phlx  Automatic  Communication  and 
Execution  System  ("PACE")—  the 
Phlx's  automatic  order  routing  and 
execution  system  on  the  equity  trading 
floor.  On  October  12.  1999.  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change,  which  entirely 
replaces  and  supercedes  the  initial 
proposal. '  On  November  1.  1999,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposed  rule  change. ■"  The  Exchange 
has  designated  this  proposal  as  one 
which  does  not  signifit:antly  affect  the 
protection  of  investors  or  the  public 
interest,  and  does  not  impose  any 
significant  burden  on  competition  under 
Section  19(h)(3)(A)  of  the  Act  '■  and  Rule 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19t)-4. 

'The  Exchange  filed  the  original  proposal  under 
Section  19(b)(3)(A)  of  the  Act  and  Rule  19b-4(f)(5) 
thereunder,  characterizing  the  proposal  as  effecting 
a  change  in  PACE.  15  II.S.C.  78s(b)(3)(A)  and  17 
CFR  240.19b^(f}(5).  The  Exchange  later  clarified 
that  the  purpose  of  the  proposal  was  to  conform  the 
language  of  Phlx  Rule  229  to  reflect  the  manner  in 
which  P,\CE  currently  operates.  Because  the 
proposal  will  not  effect  any  significant  change  other 
than  to  amend  Phlx  Rule  229  to  conform  to  how 
PACE'S  automatic  price  improvement  feature 
currently  operates,  the  Exchange  filed  Amendment 
No.  1  to  reflect  that  the  proposal  has  become 
effective  upon  filing  of  Amendment  No.  1,  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  thereunder.  15  U.S.C.  78s(b)(3)(A)  and  17 
CFR  240.19b-4(f)(6).  The  Commission  accepted  the 
August  24,  1999  proposal  as  meeting  the  5-day  pre- 
filing  requirement  under  Rule  19b-4(f)(6)(iii).  17 
CFR240.19b-4(f)(6)(iii). 

■•  See  letter  ftx)m  Nandita  Yagnik.  Attorney,  Phlx. 
to  Nancy  Sanow.  Senior  Special  Counsel,  Division 
of  Market  Regulation.  SEC.  dated  October  29.  1999 
(Amendment  No.  2").  In  Amendment  No.  2.  the 
Phlx  corrects  inaccuracies  in  the  language  of  Phlx 
Rule  229. 

5  15  U.S.C.  78s(b)(3)(A). 


19b-4(f)(6)  thereunder,''  v^hich  renders 
the  proposal  effective  upon  filing  with 
the  Commission.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  229.  Commentary  .07(c)(i), 
the  automatic  price  improvement 
feature  of  PACE,  to  state  that  PACE  will 
determine  whether  the  last  sale  is  an 
uptick  or  downtick  for  providing 
automatic  price  improvement,  and  that 
the  previous  day's  last  sale  will  not  be 
considered  in  improving  the  price.  The 
purpose  of  this  amendment  is  to 
conform  the  language  of  Phlx  Rule  229, 
Commentary  .07(c)(i)(B)  to  reflect  the 
manner  in  which  PACE  ciu-rently 
operates.  The  text  of  the  proposal  is 
below.  Additions  are  in  italic. 

Rule  229 

Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System 

Commentary  .01-.06  No  change. 
.07 

(a)  No  change. 

(b)  No  change. 

(c)  Price  Improvement  for  PACE 
Orders 

(i)  Automatic  Price  Improvement — 
Where  the  specialist  voluntarily  agrees 
to  provide  automatic  price  improvement 
to  all  customers  and  eligible  market 
orders  in  a  security,  automatically 
executable  market  and  marketable  limit 
orders  in  New  York  Stock  Exchange  and 
American  Stock  Exchange  listed 
securities  received  through  PACE  for 
599  shares  or  less  shall  be  provided 
with  automatic  price  improvement  of  1/ 
16  from  the  PACE  Quote  when  received 
beginning  at  9:45  A.M.  except  where: 

(A)  a  buy  order  would  be  improved  to 
a  price  less  than  the  last  sale  or  a  sell 
order  would  be  improved  to  a  price 
higher  than  the  last  sale:  or 

(B)  a  buy  order  would  be  improved  to 
the  last  sale  price  which  is  a  downtick 
or  a  sell  order  would  be  improved  to  the 
last  sale  price  which  is  an  uptick.  The 
PACE  System  will  determine  whether 
the  last  sale  price  is  a  doHutick  or  an 
uptick.  The  PACE  System  does  not 
recognize  changes  from  the  previous 
day's  close. 

In  these  situations,  the  order  is  not 
eligible  for  automatic  price 


improvement,  and  is,  instead, 
automatically  executed  at  the  PACE 
Quote.  A  specialist  may  voluntarily 
agree  to  provide  automatic  price 
improvement  to  larger  orders  in  a 
particular  security  to  all  customers 
imder  this  provision.  A  specialist  may 
choose  to  provide  automatic  price 
improvement  where  the  PACE  Quote  is 
3/16  or  greater  or  1/8  or  greater. 

(C)-{D)  No  change. 

(ii)-{iv)  No  change. 

.08-19  No  change 

n.  Self-Rp^ulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutnn  Basis  for.  the  Pmpnsed  Rule 
(hanuf 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statuton'  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

PACE  is  the  Exchange's  automatic 
order  routing  and  execution  system  on 
the  equity  trading  floor."  PACE  accepts 
orders  for  manual  and  automatic 
execution  in  accordance  with  the 
provisions  of  Phlx  Rule  229,  which 
governs  PACE  and  defines  its  objectives 
and  parameters.  Recently,  the  Exchange 
implemented  automatic  price 
improvement^  where  specialists  could 
voluntarily  provide  Vis  automatic  price 
improvement  to  eligible  orders  in 
markets  where  the  difference  in  price 
between  the  bid  and  the  offer  is  either 
Va  or  greater,  or  Vie  or  great. 

There  are  certain  exceptions  to 
providing  automatic  price  improvement. 
One  exception  is  when  a  buy  order 
would  be  improved  (if  automatic  price 
improvement  were  provided)  to  the  last 
sale  price  which  is  a  downtick  (or  a  sell 
order  would  be  improved  to  the  last  sale 
price  which  is  an  uptick).'"  For 
example,  when  the  market  is  41V8X 
42Vui,  and  the  last  sale  is  42 — (a 
downtick),  a  buy  order  would  not  be 
automatically  improved  to  42,  but 


si7CFR240.19b-4(f)(6). 

'  Because  Amendment  No.  1  was  substantive,  the 
Commission  deems  the  proposal  effective  as  of 
October  12. 1999.  the  date  that  the  Exchange  filed 
Amendment  No.  1. 


"  See  Phlx  Rule  229. 

"See  Securities  Exchange  Act  Release  No.  40006 
(Mav  19.  1998).  63  FR  29288  (May  28.  1998)  (SR- 
Phlx-98-10). 

'"See  Phlx  Rule  229.  Commentary  .07(c)(i)(B). 


63102 


Federal  Register /Vol.  64.  No.  222 /Thursday.  November  18.  1999 /Notices 


instead  executed  at  42Vi6,  because  it 
wiiuld  have  improved  tn  the  last  sale, 
which  IS  a  d()wntic:k  However,  a  sell 
order  would  he  automatically  improved 
and  executed  at  41'"'  h,.  As  it  currently 
operates.  PA('E  does  not  recognize  an 
upticit  or  downtick  from  the  previous 
dav's  close.  Thus,  fur  example,  on  the 
opening,  eligible  buv  orders  are 
automatically  improved  to  the  last  sale, 
regardless  of  whether  the  last  sale  is  a 
downtick  from  the  pre\  ious  day's  close. 

To  ensure  that  Phlx  Rule  229 
accurately  reflects  the  manner  in  which 
the  automatic  price  improvement 
feature  currently  operates,  the  Exchange 
proposes  tn  amend  the  automatic  price 
improvement  provisions  to  state  that 
PACE  will  determine  whether  the  last 
sale  i>  a  downtu:k  or  an  uptick.  and  will 
not  recognize  changes  from  the  previous 
dav's  close.  Each  day.  the  first  sale  is 
neither  an  uptick  nor  downtick  from  the 
previous  dav's  close.  This  allows 
.iutomatic  price  improvement  to  occur. 
even  if  the  last  sale  is  a  downtick  from 
the  previous  day's  close  (or  in  the  case 
of  a  sell  order,  an  uptick  from  the 
previous  (lav  s  close).  For  example,  if 
the  previous  days  closing  price  was 
42' «.  and  the  stock  opens  at  42,  the 
downtick  is  not  relevant  to  the 
automatic  price  improvement  process  in 
this  exampli?.  Thus,  where  the  PACE 
quote  is  41%  x  42 ''ih,  a  buy  order  may 
he  automaticallv  improved  to  42 
because  P.-\C:E  will  not  recognize  the  42 
as  a  downtick  from  the  previous  day's 
last  sale. 

While  the  Exchange  originally  did  not 
intend  for  PACE  tn  operate  in  this 
manner,  the  system  has  operated  this 
way  for  approximately  12  months.  The 
Exchange  believes  that  conforming  the 
language  of  Phlx  Rule  229  to  reflect  the 
manner  in  whi(  h  PACIE  has  been 
operating  is  the  must  efficient  way  to 
correct  the  discrepancy  between  the 
language  of  Phlx  Rule  229  and  the 
current  method  of  operation  of  the 
automatic  price  imprfivement  feature. 
The  Exchange  stated  it  has  not  been 
notified  of  anv  negative  impact  on 
(  ustomers  resulting  from  the  current 
method  of  operation  of  the  automatic 
pru  e  improvement  feature. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act)  ' '  in  general,  and  Section 
H(h)(5)  of  the  Act '-  in  particular, 
because  it  is  designed  to  promote  just 
and  ecjuitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 


and  a  nation  market  system  and  protect 
investors  and  the  public  interest  by 
providing  PACE  customers  the  ability  to 
receive  automatic  price  improvement, 
resulting  in  better  execution. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .Action 

The  proposed  rule  change,  as 
amended,  as  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  '<  and 
Rule  19b-4(f)(6)  thereunder  "  because 
the  proposal  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change,'^'  or  such  shorter  time  as 
designated  by  the  Commission."^ 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date  because  the  Exchange  has  not  been 
notified  of  any  negative  effects  in  the 
current  operation  of  PACE,  and  because 
Phlx  Rule  229  should  reflect  PACEs 
current  method  of  operation. 

The  Commission  rinds  that  it  is 
appropriate  to  designate  the  proposal  to 
become  operative  today,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Specifically,  the  Commission 
finds  that  it  is  appropriate  to  accelerate 
the  operative  date  of  the  proposal 
because  it  is  in  the  best  interests  of 
investors  that  the  discrepancy  between 
the  language  of  Phlx  Rule  229  and  the 
current  method  of  operation  of  PACE  be 


corrected  as  soon  as  possible,  to 
minimize  any  potential  confusion.  For 
this  reason,  the  Commission  finds  that 
designation  of  the  proposal  to  become 
operative  today  is  consistent  with  the 
protection  of  investors  and  the  public 
interest. 

.^t  anv  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
this  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  E.xchange  Commission, 
450  Fifth  Street,  NW.  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
■  available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  E.xchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx-99-33,  and  should  be 
submitted  by  December  9,  1999. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authnritv.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  99-30089  Filed  11-17-99;  8:45  am] 

BILLING  CODE  801 0-01 -M 


'MS  U.S.C.  78f. 
•MS  U.S.C  78f[b)(5). 


'M5  U.S.C.  78.s(b)(3)(A). 

•M7  CFR  240.19b-4(f)(6). 

'■^The  Exchange  pre-filed  the  proposed  rule 
change  on  August  24.  1999.  See  footnote  3,  supra. 

'8  In  reviewing  this  proposal,  the  Commi.ssion  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  ^3226] 

State  of  California  (And  Contiguous 
Counties  in  Nevada  and  Arizona) 

Butte,  San  Bernardino,  and  Shasta 
Counties  and  the  contiguous  counties  of 
Colusa,  Glenn,  Kern,  Inyo,  Lassen,  Los 
Angeles.  Modoc.  Orange,  Plumas, 
Riverside,  Siskiyou.  Sutter.  Tehama, 


"17CFR200.3O-3(a)(12). 
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Trinity,  and  Yuba  Counties  in 

California.  Clark  County.  Nevada,  and 
La  Paz  and  Mohave  Counties  in  Arizona 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  wildfires  that 
occurred  August  23  through  October  19, 
1999.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  fanuarv  3,  2000  and  for 
economic  injury  until  the  close  of 
business  on  August  4.  2000  at  the 
address  listed  below  or  other  locallv 
announced  locations: 

U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box  13795, 
Sacramento.  CA  95853-4795. 

The  interest  rates  are: 

Percent 


For  Physical  Damage: 

Homeowners  With  Credit 
Available  Elsewhere      

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Avail- 
able Elsewhere  

Businesses  and  Non-profit 
Organizations  Without 
Credit  Available  Elsewhere 

Others  (including  non-profit 
organizations)  With  Credit 

Available  Elsewhere  

For  Economic  Injury 

Businesses  and  Small  Agri-. 
cultural  Cooperatives  With- 
out Credit  Available  Else- 
where   


7.250 
3  626 
8,00G 

4,000 

7000 

4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  322605  for 
California.  322705  for  Nevada,  and 
322805  for  Arizona.  For  economic 
mjurv  the  numbers  are  9F6100  for 
California,  9F6200  for  Nevada,  and 
9F6300  tor  Arizona. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  4.  1999. 
.Vida  Alvarez, 
Administrator. 
'FR  Do(    Qq-:»1124  Filed  11-17-99:  8:45  am] 

BILLING  CODE  802&-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  =3215:  Amendment 

State  of  New  Jersey; 

In  accordance  with  correspondence 

received  from  the  Federal  Emergency 
Management  Agency  on  November  2, 
1999.  the  above-numbered  Declaration 
is  hereby  amended  to  correct  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 


disaster.  The  new  physical  filing 
deadline  is  November  17,  1999. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is  June 
19,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

DatfiH:  November  3.  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-30129  Filed  11-17-99:  8:45  am] 

BILLING  CODC  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  -3212:  Amendment 

--3] 

State  of  North  Carolina 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  October  29 
and  November  2.  1999,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damage 
as  a  result  of  this  disaster  from 
November  14  to  December  14,  1999. 
This  declaration  is  further  amended  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  September  15, 
1999  and  continuing  through  November 
2.  1999. 

All  other  information  remains  the 
same.  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is  June 
16,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  2.  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc,  99-30128  Filed  11-17-99:  8:45  am) 

BILLING  CODE  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster    3209] 

Commonwealth  of  Pennsylvania 
(Amendment  =2) 

In  accordance  with  correspondence 
recpued  from  the  Federal  Emergency 
Management  Agency  on  November  2, 
1999.  the  above-numbered  Declaration 
is  hereby  amended  to  correct  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 
disaster.  The  new  physical  filing 
deadline  is  .November  1.  1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 


applications  for  economic  injury  is  June 
1,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  3.  1999. 
Bernard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  99-30125  Filed  11-17-99:  8:45  am] 

B4LUNG  CODE  802S-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  .-3219] 

Commonwealth  of  Pennsylvania 
(Amendment  =2) 

In  accordance  with  correspondence 
received  from  the  Federal  Emergency 
Management  Agency  on  November  2. 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  correct  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 
disaster.  The  new  physical  filing 
deadline  is  November  22,  1999. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  June 
22.  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  3.  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Dor  99-30126  Filed  11-17-99:  8:45  am) 

BILLING  CODE  8025-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster    3214] 

Commonwealth  of  Pennsylvania; 
Amendment  s3 

In  accordance  with  correspondence 
received  from  the  Federal  Emergency 
Management  Agency  on  November  2, 
1999,  the  above-numbered  Declaration 
is  hereby  amended  to  correct  the 
deadline  for  filing  applications  for 
physical  damage  as  a  result  of  this 
disaster.  The  new  physical  filing 
deadline  is  November  17,  1999. 

All  other  information  remains  the 
same,  i.e..  the  deadline  for  filing 
applications  for  economic  injury  is  June 
19,  2000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  3.  1999. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Dor.  99-30127  Filed  11-17-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements,  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Papprwori^.  Reduction  Act  of  1995  (44 
ISC  Chapter  3501.  et  seq.)  this  notice 

annnuncps  that  the  Information 
Collection  Request  iICR)  abstracted 
bolow  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  it's  expected  burden.  The  Federal 
Register  Notice  with  a  60-dav  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  |une  30,  1999  [64  PR. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  20, 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M-  Clark,  Office  of  the  Secretary, 
Office  of  Transportation  Policy, 
Department  of  Transportation.  400  7th 
Street.  SVV..  Washington.  DC  20590. 
Phone  Number:  (202)366-2916.  Copies 
of  these  collections  can  also  be 
obtained. 
SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

Tttif^:  Infant  Travel  Survey. 

OMB  Control  Xiimber:  2105-0536. 

Affected  Public:  Citizens  (typically 
parents)  traveling  in  air  transportation 
with  infants  and  small  children. 

Trpp  of  Request:  Reinstatement,  with 
(  hanges  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

FormisI:  OMB  J 105-0536. 

Abstract:  Children  2  years  of  age  and 
vounger  are  exempt  from  the  FAA 
requirement  that  they  be  restrained  in  a 
seat  during  transport  airplane  takeoffs 
and  landings.  In  February  1997.  the 
U'hitf  House  Commission  on  Aviation 
Safetv  and  Security  recommended  that 
this  exemption  be  eliminated,  requiring 
instead  that  those  children  be  placed  in 


a  separate  aircraft  seat  equipped  with  an 
approved  Child  Restraint  System  (CRS) 
In  May  1995,  in  response  to  Section  522 
of  the  Federal  Aviation  Administration 
Authorization  Act  of  1994.  P.L.  103- 
305,  the  FAA  pubHshed  a  report  on  CRS 
use  in  transport  category  aircraft. 

FAA  issued  an  ANPRM  on  April  2, 
1998  (the  comment  period  closed  lune 
28),  seeking  technical  comments  about 
what  types  of  CRS  could/should  be  used 
in  transport  category  aircraft.  Responses 
to  those  questions  provide  needed 
technical  information  relative  to 
implementation  of  CRS  aboard  transport 
airplanes,  but  economic  questions 
related  to  the  issue  were  not  included  in 
that  Notice.  This  deficiency  resulted  in 
little  information,  on  which  to  assess 
the  validity  of  the  assumptions  used  in 
its  analysis,  being  received  from  the 
traveling  public  by  the  FAA. 
Accordingly,  there  is  a  need  to  gauge  the 
impact  that  requiring  use  of  CRS  would 
have  on  travelers  accompanied  by 
infants  and  small  children,  2  years  of 
age  and  less.  Information  needs  to  be 
obtained  about  the  types  of  trips  (length. 
purpose,  mode  of  travel)  on  which  such 
children  accompany  adults;  the 
prevalence  of  actual  CRS  use,  relative  to 
air  travel  by  infants  and  small  children; 
the  factors  that  determine  whether  CRS 
are  being  used  for  such  children;  and 
what  types  of  changes  to  these  travel 
events  would  result  from  requiring  the 
use  of  CRS. 

Estimated  Annual  Burden  Hours:  74.7 
hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  OST  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
wavs  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  techniques  or 
other  forms  of  information  technology. 
Comments  to  OMB  are  best  assured  of 
having  their  effect  if  OMB  receives  them 
within  30  days  of  publication. 


Issued  in  Washington,  DC,  on  November 

12.  1999. 

Vanester  M.  Williams, 

Clearance  Officer.  United  States  Department 

of  Transportation. 

(FR  Doc.  99-30104  Filed  11-17-99;  8.45  am) 

BILLING  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-1 999-6506] 

National  Offshore  Safety  Advisory 
Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  National  Offshore  Safety 
Advisory  Committee  (NOS.AC)  will  meet 
to  discuss  various  issues  relating  to 
offshore  safety.  The  meeting  will  be 
open  to  the  public. 

DATES:  NOSAC  will  meet  on  Thursday, 

December  9.  1999.  from  9:00  a.m.  to 
3:00  p.m.  The  meeting  may  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  November  25.  1999. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  should  reach  the  Coast  Guard 
on  or  hpfore  November  25.  1999. 

ADDRESSES:  NOSAC  will  meet  in  room 
185  of  the  Army  Corps  of  Engineers 
Offices.  2000  Fort  Point.  Galveston,  TX. 
Send  written  material  and  requests  to 
make  oral  presentations  to  Captain  P 
Richardson.  Commandant  (G-MSO), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  S\V..  Washington.  DC^ 
20593-0001.  This  notice  is  available  on 
the  Internet  at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  notice,  contact  Captain 
P.  Richardson.  Executive  Director  of 
NOSAC.  or  Mr.  (im  Magill,  Assistant  to 
the  Executive  Director,  telephone  202- 
2B7-0214.  fax  202-267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 

this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App. 
2. 
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Agenda  of  Meeting 

M(2tional  Offshore  Safety  Advisory 
Committee  (NOSAC).  The  agenda 
includes  the  following: 

(1)  Introduction  and  swearing-in  of 
new  members. 

(2)  Progress  report  from  the 
Prevention  Through  People 
Subcommittee. 

(3)  Progress  report  from  the 
Subcommittee  on  Pipeline-Free 
Anchorages  for  Mobile  Offshore  Drilling 
Units.  Liftboats  and  Vessels. 

(4)  Status  report  on  revision  of  33  CFR 
Subchapter  "N",  Outer  Continental 
Shelf  Regulations. 

(5)  Report  on  the  new  regulations  for 
large  offshore  supply  vessels  and 
crewboats.  (46  CFR  Subchapter  "L"). 

(6)  Report  on  issues  concerning  the 
International  Maritime  Organization 
(IMO)  and  the  International 
Organization  of  Standardization  (ISO). 

(7)  Status  report  from  Incident 
Reporting  Subcommittee. 

(8)  Report  from  Platform/Ship 
Collision  Avoidance  Subcommittee. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  mav  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notifj-  the  Executive 
Director  no  later  than  November  25. 
1999.  Written  material  for  distribution 
at  the  meeting  should  reach  the  Coast 
Guard  ni)  later  than  November  25,  1999. 
If  vou  would  like  a  copy  of  vour 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  the  meeting,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  November  25.  1999. 

Information  on  Services  for  Individual 
With  Disabilities 

For  information  on  facilities  or 

services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

DatH:  \nvnmber9.  1999. 
Joseph  |.  .\ngelo, 

Director  of  Standards.  Marine  Safety  and 

Environmental  Protection. 

(FR  Doc.  gg-.-JOIB.T  Filed  11-17-99;  8:45  am] 

BILLING  CODE  491C-  i  5-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA.  Inc.:  Government/Industry  Free 
Flight  Steering  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  an  RTCA 
Government/Industrv'  Free  Flight 
Steering  Committee  meeting  to  be  held 
December  2,  1999.  starting  at  1  p.m.  The 
meeting  will  be  held  at  the  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  in  the  Bessie 
Coleman  Conference  Center,  Room  2AB 
(second  floor). 

The  agenda  will  include:  (1)  Welcome 
and  Opening  Remarks:  (2)  Review  of 
Summary  of  the  Previous  Meeting;  (3) 
Reports  from  FAA  on:  (a)  Safe  Flight  21 
Program  Master  Plan;  (b)  Update  on  Free 
Flight  Phase  1  Performance 
Assessments:  (c)  Free  Flight  Phase  2 
Recommendations:  (4)  Report  and 
Recommendations  from  the  Free  Flight 
Select  Committee:  (a)  Free  Flight  Phase 
1:  (b)  Post  Free  Flight  Phase  1  (2003- 
2005):  (c)  ADS-B  Mission  Needs 
Statement:  (d)  Update  on  Free  Flight 
Phase  1  Operational  and  Procedural 
Issues:  (5)  Satellite  Navigation  Users 
Group;  (6)  Other  Business;  (6)  Date  and 
Location  of  Next  Meeting:  (7)  Closing 
Remarks. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  co-chairmen, 
members  of  the  public  may  present 
statements  or  obtain  information  should 
contact  the  RTCA,  Inc..  at  (202)  833- 
9339  (phone),  (202)  833-9434 
(facsimile),  or  dclarke@rtca.org  (e-mail). 
Janice  L.  Peters, 
Designated  Official. 

|FR  Doc.  99-30123  Filed  11-17-99;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Douglas  County.  Colorado 

agency:  Federal  Highway 
A(hnmistratioti  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
scope  of  work  for  the  environmental 
impact  statement/4(f)  evaluation  has 
changed  for  transportation 
improvements  along  1-25  in  Douglas 
County,  Colorado.  The  project  scope  has 
been  extended  to  include  1-25  between 
Lincoln  Avenue  and  r-47n 

FOR  FURTmEC)  information  CONTACT:  Mr. 

Scott  Sands.  FHWA,  Colorado  Division. 
555  Zang  Street,  Room  250,  Lakewood. 
CO,  80228,  Telephone:  (303)  969-6730 
extension  362. 

SvJPPLEM£'.'AR>   ;NCOBf,'A-'lON:  The 

PnW  A  111  cDoperauon  wiin  ihe  Colorado 
Department  of  Transportation  (CDOT) 
will  prepare  an  environmental  impact 
statement  (EIS)/Section  4(f)  evaluation 
for  transportation  improvements  on 
Interstate  25  (1-25)  bet^veen  the  I-25/C- 
470  interchange  (1-25  Milepost  194)  and 
south  of  Castle  Rock  (1-25  Milepost  178) 
a  distance  of  approximately  16  miles 
and  on  Colorado  State  Highway  85  (SH 
85)  between  the  Colorado  470  (C-470) 
(SH  85  Milepost  200)  and  the  SH  85/1- 
25  interchange  in  Castle  Rock  (SH  85 
Milepost  184)  a  distance  of 
approximately  16  miles.  The  proposed 
amendments  will  be  identified  in  the 
ElS/Section  4(f)  evaluation.  The  EIS/ 
Section  4(f)  evaluation  will  evaluate 
improvement  alternatives  to  compare  to 
the  No-Build  Alternative. 

To  be  placed  on  the  public  mailing 
list  to  receive  additional  project 
information  or  to  provide  written 
comments  of  project  scope  please 
contact: 

Theresa  Tiehen,  Colorado  Department 
of  Transportation  Project  Manager, 
18500  East  Colfax  Avenue,  Aurora  CO 
80011,  Colorado  Department  of 
Transportation.  Region  1.  Telephone: 
(303) 757-9285. 

The  draft  ElS/Section  4(f)  evaluation 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
meeting. 
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To  cnsurf  that  a  full  range  of  issues 
rclatt'd  to  the  proposed  action  are 
addressed  and  all  significant  issued 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
(Comments  or  questions  concerning  this 
proposed  action  and  the  ElS/Section  4(f) 
evaluation  should  be  directed  to 
Theresa  Tiehen  at  the  CDOT  address 
provided  above 

[Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway 
Planning  and  Construction  The 
regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on:  November  9,  1999. 
Ronald  A.  Speral, 

Program  Deliverv  Engineer.  Colorado 
Division,  Federal  Highway  Administration. 
Lakewood.  Colorado. 
I  PR  Doc.  99-29966  Filed  11-17-99;  8:45  am) 

BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-33  (Sub-No  141X)] 

Union  Pacific  Railroad  Co.— 
Abandonment  Exemption — in  Pima 
County,  AZ 

On  October  29.  1999.  Union  Pacific 
Railroad  Company  (UP)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
I  ,S.C.  10903-05  '  to  abandon  a  segment 
of  its  line  of  railroad  known  as  the 
South  Drill  Track  extending  from 
milepost  982.78  to  the  end  of  the  line 
at  milepost  984.70.  near  Tucson,  a 
distance  of  1.92  miles  in  Pima  County, 
AZ  The  line  traverses  U.S.  Postal 
Service  Zip  Code  85745  There  are  no 
stations  on  the  line. 


'  UP  seeks  exemptions  from  the  offer  of  financial 
assistance  (OFA)  provisions  of  49  U.S.C.  10904  and 
the  public  use  provisions  of  49  U.S.C.  10905.  These 
exemption  requests  will  be  addressed  in  the  final 
decision. 


The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  bv  February  16. 
2000. 

Unless  an  exemption  is  granted,  as 
sought,  from  the  OFA  provisions  of  49 
U.S.C.  10904,  any  OFA  under  49  CFR 
1152.27(b)(2)  will  be  dfie  no  later  than 
10  days  after  service  of  a  decision 
granting  the  petition  for  exemption. 
Each  OFA  must  be  accompanied  by  a 
$1,000  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Unless 
an  exemption  is  granted,  as  sought,  from 
the  public  use  provisions  of  49  U.S.C. 
10905,  any  request  for  a  public  use 
condition  under  49  CFR  1152.28  or  for 
trail  use/rail  banking  under  49  CFR 
1152.29  will  be  due  no  later  than 
December  8,  1999.  Each  trail  use  request 
must  be  accompanied  by  a  $150  filing 
fee.  See  49  CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  141X)  and  must  be  sent  to;  (1) 
Surface  Transportation  Board.  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  and  (2)  James  P.  Catlin.  1416 
Dodge  Street,  Room  830,  Omaha.  NE 
68179-0830.  Replies  to  the  UP  petition 
are  due  on  or  before  December  8.  1999. 

Persons  seeking  further  information 
concerning  abandorunent  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 


Section  of  Environmental  Analysis 
(SEA)  at  (202)  56.5-1545,  (TDD "for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  partie.s  of  record  and 
upon  anv  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normallv  will  be  made  available  within 
60  davs  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.D0T.GOV.- 

Decided;  November  10,  1999. 

By  thie  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary 
[FR  Doc.  99-30026  Filed  11-17-99;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  Information: 
Trace  Request  for  Electronic  Funds 
Transfer  Payment 

agency:  Financial  Management  Service, 
Fiscal  Service.  Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  efforts 
to  Feduce  paperwork  and  respondent 
burden.  in\'ites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Trade  Request  for  Electronic 
Funds  Transfer  Pavment." 
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DATES:  Written  comments  should  be 
r"(  civpd  on  or  before  January  18.  2000. 
ADDRESSES:  Direct  ail  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch, 
Room  144.  Hyattsville.  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roqll^>t^  fnr  ad'.iitu aini  intnrmation  or 
(  (ipie>  of  the  tnrniio:  a;id  in^•ru(■  tions 
should  be  directed  to  Dorothy  Wilson, 
Administratiye  Services  Branch.  Room 
.357D.  401-14th  St..  SW  W'a.shington,  DC 
20227.  (202)  874-7157. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Pappfwork  Reduction  .\ct  of  1995. 
(44  IJ.S.C.  350b(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Trace  Request  for  Electronic 
Funds  Transfer  Payment. 

OMB  Number:  1510-0045, 

Form  S umber:  FMS  150. 

Abstract:  This  form  is  used  to  notify 
the  financial  organization  that  a 
customer  ibeneficidry)  has  claimed  non- 
ret:eipt  of  credit  for  a  payment.  The  form 
IS  designed  to  help  the  financial 
organization  locate  any  problem  and  to 
keep  the  customer  (beneficiary) 
informed  of  any  action  taken. 

(hirrent  Actions:  Extension  of 
currently  approved  collection. 

T\j)e  of  Review:  Regular, 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80,775. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  10,770. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
'iumraarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology; 
and  (e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  November  10,  1999, 

Fohn  D,  Newell, 

Assistant  Commissioner,  Regional 
Operations. 

[PR  Doc.  99-30117  Filed  11-17-99;  8:45  am] 

BILLING   CODE   18'&-  35 -M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service: 
Proposed  Collection  of  Information: 
Notice  of  Reclamation.  Electronic 
Funds  Transfer,  Federal  Recurring 
Payments;  Request  for  Debit. 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments 

AGENCY:  Financial  Management  Service, 
Fi-(al  Ser\  ice,  Treasur\'. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  forms  "Notice  of  Reclamation, 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments";  "Request  for 
Debit,  Electronic  Funds  Transfer, 
Federal  Recurring  Payments." 


DATES:  Written  comments  should  be 
received  on  or  before  Januarv-  18.  2000. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Programs  Branch. 

Room  144   Hvattsvi!!.-   V?-.r\land  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Dorothy  Wilson. 
Administrative  Services  Branch,  Room 
357D,  401-14th  St.,  SW  Washington,  DC 
20227.  (202)874-7157. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Notice  of  Reclamation, 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments;  Request  for  Debit. 
Electronic  Funds  Transfer,  Federal 
Recurring  Payments. 

OMB  Number:  1500-0043, 

Form  Number:  FMS-133,  FMS-135. 

Abstract:  Program  agencies  authorize 
Treasury  to  recover  paymients  that  have 
been  issued  after  the  death  of  the 
beneficiary.  FMS  Form  133  is  used  by 
Treasury  to  notify'  financial 
organizations  (FO)  of  the  FO"s 
accountability  concerning  the  funds. 
When  the  FOs  do  not  respond  to  the 
FMS  133,  Treasury  then  prepares  FMS 
Form  135  and  sends  it  to  the  Federal 
Reserve  Bank  (FRB)  which  serves  to 
request  the  FRB  to  debit  the  account  of 
theFO. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
55,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50,930. 


63108 


Federal  Register /Vol    64,  No.  222 /Thursday.  November  18.  1999 /Notices 


Comni^'nt>  t^Dninifiit--  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Offine  of  Management  and 
Budget  approval  All  comments  will 
become  a  matter  of  public  record. 
f>)mments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessar%'  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utilitv;  (b)  the  accuracy  of  the 
agencv's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  qualitv.  utility,  and  clarity 
of  the  information  to  be  collected:  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  Nia.t.i.h.t  10.  1999. 
[ohn  D.  Newell. 

.^•.sjsfdn/  Commissioner.  Regional 
( )p>'nitit}ns. 
FR  D(i(    4')-  H)l  18  Filed  11-17-99:  8:45  am] 

BILLJNG  CODE  4aiO-35-«« 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  new  system 

uf  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended.  .5  I'  .S  (].  552a.  the 
Department  of  the  Treasury  gives  notice 
of  a  new  proposed  system  of  records, 
entitled  '  IR.S  Audit  Trail  and  Security 
Records  System — Treasury/IRS  34.037." 
DATES:  Comments  must  be  received  no 
later  than  December  20,  1999,  The 
proposed  system  of  records  will  be 
effective  December  28.  1999.  unless  the 
Internal  Revenue  Service  (IRS)  receives 


comments  that  would  result  in  a 
contrar\'  determination, 
ADDRESSES:  Comments  should  be  sent  to 
Office  of  Governmental  Liaison  and 
Disclosure.  Internal  Revenue  Service. 
1111  Constitution  Ave.,  NVV. 
Washington.  DC  20224.  Persons  wishing 
to  review  the  comments  should  call 
202-622-6200  (this  is  not  a  toll  free 
number)  to  make  an  appointment  with 
the  Office  of  Governmental  Liaison  and 
Disclosure. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Silverman.  Tax  Law  Specialist. 
Internal  Revenue  Service  at  202-622- 
6200.  (This  is  not  a  toll  free  number), 
SUPPLEMENTARY  INFORMATION:  The  IRS  is 
establishing  this  system  to  detect  and 
counter  unauthorized  access,  use.  fraud 
and  abuse  of  its  information.  The  system 
provides  protection  by  monitoring  and 
tracking,  through  analysis  of  audit  logs, 
accesses  to  and  use  of  IRS  records  in 
paper  and  electronic  format.  Outside  of 
IRS  Information  Systems,  the  Office  of 
the  Treasury  Inspector  General  for  Tax 
Administration  (TIGTA)  is  the  principal 
user  of  data  contained  in  this  system  of 
records.  The  TIGTA  may  analyze  the 
data  contained  in  the  system  of  records 
as  part  of  its  mission  to  detect  and  deter 
fraud,  waste,  and  abuse. 

The  new  system  of  records  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  in 
the  House  of  Representatives,  the 
Committee  on  Governmental  .affairs  in 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals."  dated  February  8.  1996. 

The  proposed  IRS  system  of  records 
"IRS  Audit  Trail  and  Security  Records 
System— Treasury/IRS  34.037"  is 
published  in  its  entirety  below. 

Dated:  September  21,  1999. 
Shelia  Y.  McCann, 

Deputy  Assistant  Secretary  ( Administration j. 

TREASURY/IRS  34.037 
SYSTEM  NAME: 

IRS  Audit  Trail  and  Security  Records 
Svstem. 


SYSTEM  LOCATION: 

National  Office.  District  Offices. 
Regional  Offices.  Service  Centers. 
Computing  Centers.  (See  IRS  Appendix 
A  for  addresses  of  IRS  offices). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  accessed,  by 
anv  means,  information  contained 
within  IRS  electronic  or  paper  records. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Electronic  and  paper  records 
concerning  IRS  employees  or 
contractors  or  other  individuals  who 
have  accessed  IRS  records  . 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U,S.C.  301:  26  U.S.C.  6103,  7213. 
7213A  .  7214,  7608,  7803,  and  18  U.S.C. 
1030(a)(2)(B) 

PURPOSE(S): 

To  enable  the  IRS  to  enhance 
protection  of  sensitive  information  by 
assuring  the  public  and  employees  that 
their  information  is  being  protected  in 
an  ethical  and  legal  manner. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  IRS  tax  return  and 
return  information  may  be  made  onlv  as 
providedby  26  U.S.C.  6103. 

Records  other  than  returns  and  return 
information  may  be  used  to:  (1)  Disclose 
pertinent  information  to  appropriate 
Federal.  State,  local,  or  foreign  agencies 
responsible  for  investigating  or 
prosecuting  the  violations  of.  or  for 
enforcing  or  implementing  a  statute, 
rule,  regulation,  order,  or  license,  where 
the  disclosing  agency  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulations,  or  foreign  government 
under  a  tax  treaty; 


(2)  Disclose  information  in  a 
proceeding  before  a  court,  adjudicative 
hndy,  or  other  administrative  body 
before  which  the  agency  is  authorized  to 
appear  when:  (a)  The  agency,  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity,  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  or  the  agency  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States,  when  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the  agency  is 
deemed  to  be  relevant  and  necessary  to 
the  litigation  or  administrative 
proceeding  and  not  otherwise 
privileged; 

(3)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  information 
pertains; 

(4)  Provide  iniurination  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
in\estigati(in; 

(5j  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Serxice 
Reform  Act  of  1978.  5  U.S.C.  7111  and 
71 14.  the  Merit  Systems  Protection 
Board,  arbitrators,  the  Federal  Labor 
Relations  .Authoritv.  and  other  parties 
responsible  for  the  administration  of 
Federal  labor  actions  or  grievances  or 
conducting  administrative  hearings  or 
appeals  or  if  needed  in  the  performance 
of  other  authorized  duties: 

(6)  Disclose  information  to  the 
Department  of  Justice  for  the  purpose  of 
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litigating  an  action  or  seeking  legal 
advice;  and. 

(7)  Disclose  information  to  the 
defendant  in  a  criminal  prosecution,  the 
Department  of  Justice,  or  a  court  of 
competent  jurisdiction  where  required 
in  criminal  discovery  or  by  the  Due 
Process  Clan^e  of  the  ronstitution. 

POLICIES  AND  PRACTICES  FOR  STORING,      _ 
RETRIEVING.  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  the  Svstew 

STORAGE; 

L  lectronic  and  paper. 

retrievability: 

(1)  Indexed  or  retrieved  by  name, 
social  security  number  (SSN)  or  other 
unique  identifier  assigned  to  an  IRS 
employee  or  contractor  or  other 
individual  who  has  been  granted  access 
to  IRS  records. 

(2)  Retrieved  or  indexed  bv  a 
Taxpaver  Identification  Number. 

SAFEGUARDS; 

Access  controls  will  not  be  less  than 
those  described  in  TD  P  71-10, 
Department  of  Treasury  Security 
Manual,  IRM  2.1.10  Automated 
Information  Systems  Security,  and  IRM 
1(16)12  Managers  Security  Handbook. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  accordance 
with  record  disposition  handbooks,  IRM 

1(15)59. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Security  Program  Section, 
Telecommunication  and  Operations 
Division,  Information  Systems,  Internal 
Revenue  Service,  Department  of  the 
Treasury,  1111  Constitution  Ave.,  NW, 


Washington,  DC.  20224  or  head  of  the 
office  maintaining  the  file. 

NOTIFICATiON  DBQCEDjRE 

This  system  ol  records  is  exempt  from 
certain  provisions  of  the  Privacy  Act. 

RECORD  ACCESS  PROCEDURES: 

This  system  of  records  is  exempt  from 
certain  provisions  of  the  Privacy  Act 
and  may  not  be  accessed  for  the  purpose 
of  determining  if  the  system  contains  a 
record  pertaining  to  a  particular 
individual. 

C0NTES"^ING  REC0«C  f'POCEDjRES: 

This  system  of  records  is  exempt  and 
may  not  be  accessed  for  purposes  of 
inspection  or  contest  of  record  contents. 
Also,  26  U.S.C.  7852(e)  prohibits 
Privacv  Act  amendment  of  tax  records. 

RECORD  SOURCE  CATEGORIES: 

Records  contained  in  the  IRS  Audit 
Trail  and  Security  Records  System  are 
obtained  from  three  sources:  (1) 
Information  provided  by  authorized 
users  to  managers  used  for  establishing 
access  control;  (2)  information 
automatically  recorded  by  information 
security  audit  functions  of  the  operating 
systems  and  various  IRS  applications 
which  process  IRS  information:  and  (3) 
information  derived  from  IRS  records  in 
paper  and  electronic  format. 

EXEMPTIONS  CLAIMED  FOB  the  SvSTEW 

This  svstem  is  exempt  trom  5  U.S.C. 
552a(c)(3),  (d)(1),  (d)(2).  (d)(3),  (d)(4), 
(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  pursuant  to  5  U.S.C. 
552a(k)(2).  (see  31  CFR  1.36). 

[FR  Doc.  99-30037  Filed  11-17-99:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDANo.:  84.290U] 

Bilingual  Education:  Comprehensive 
School  Grants:  Notice  Invitins^ 
Applications  for  New  .\wards  for  Fiscal 
Year  (FYl  2000 

Note  To  Applicants 

This  notice  i>  a  complete  application 
packrige  TogethtT  with  the  statute 
authorizing  the  program  and  the 
Kduc  atum  Departmpnt  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  an 
award  under  this  program.  The  statutory 
authorization  for  this  program,  and  the 
application  requirements  that  apply  to 
this  competition,  are  contained  in 
sections  7114  and  7116  of  the 
Klementarv  and  Secondary  Education 
Act  (if  1965,  as  amended  by  the 
Improving  America's  Schools  Act  of 
1444  (Pub.  L.  103-382,  enacted  October 
20,  1994  Ithe  Act]  (20  U,S.C.  7424  and 
7426)), 

Purpose  of  Program 

This  prnijram  [irnvides  grants  to 
implement  sr:hnulwi(ie  bilingual 
education  programs  or  schoolwide 
special  alternative  instruction  programs 
for  reforming,  restructuring,  and 
upgrading  all  relevant  programs  and 
iiperations.  within  an  individual  school, 
that  ser\'e  all  or  virtually  all  limited 
English  prnfii  sent    I  KP)  children  and 
youth  in  fui''  '^r  iii.a''  schools  with 
significant  concentrations  of  these 
children  and  youth. 

Eligible  applicants:  (a)  One  or  more 
liu  a!  eilui  .ifiMi.al  ii^";icies  (LEAs);  or  (b) 
line  ir  ■iii'it'  ;,} :.\-  Hi  :  ollaboration  with 
an  institution  of  higher  education, 
community-based  organizations,  other 
LEAs,  or  a  State  educational  agency. 

Deadline  for  Transmittal  of 
Applications:  January  14,  2000. 

Deadline  for  Intergovernmental 
Hevieu:  March  15,  2000. 
Available  Funds:  S20  million. 
The  .\d ministration  has  requested  $20 
milliuii  for  this  program  for  FY  2000. 
The  actual  level  of  funding,  if  any. 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process  before  the  end  of  the  fiscal  year, 
if  Congress  appropriates  funds  for  this 
[irogram. 

Estimated  range  of  awards:  S150.000- 
5275,000, 

Estimated  average  size  of  awards: 
S20U.OOO. 
Estimated  number  of  awards:  100. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 


Project  period:  60  months. 
Applicable  Regulations 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79.  80,  81,  82, 
85,  and  86;  and  (h)  34  CFR  part  299. 

Description  of  Program 

Funds  under  this  program  are  to  be 
used  to  reform,  restructure,  and  upgrade 
all  relevant  operations  and  programs, 
within  a  school,  that  serve  LEP  children 
and  youth.  Before  carrying  out  a  project 
assisted  under  this  program,  a  grantee 
will  plan,  train  personnel,  develop 
curriculum,  and  acquire  or  develop 
materials.  In  addition,  grantees  are 
authorized,  under  this  program,  to 
improve  the  education  of  LEP  children 
and  youth  and  their  families  by 
implementing  fainily  education 
programs,  improving  the  instructional 
program  for  LEP  children,  compensating 
personnel  who  have  been  trained — or 
are  being  trained — to  serve  LEP  children 
and  youth,  providing  tutorials  and 
academic  or  career  counseling  for  LEP 
children  and  youth,  and  providing 
intensified  instruction. 

Priorities 

Absolute  Priority 

The  priority  in  the  notice  of  final 
priority  for  this  program,  as  published 
in  the  Federal  Register  on  October  30. 
1995  (60  FR  55245),  applies  to  this 
competition. 

Under  34  CFR  75.105(c)(3)  and 
section  7114(a)  of  the  Act,  the  Secretan, 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Projects  that  serve  only  schools  in 
which  the  number  of  LEP  students,  in 
each  school  served,  equals  at  least  25 
percent  of  the  total  student  enrollment. 

Competitive  Priority 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretarv  under  34 
CFR  75.105(c)(2)(i)  and  34'CFR  299.3(b) 
gives  preference  to  applications  that 
meet  the  following  competitive  priority. 
The  Secretary  awards  5  points  to  an 
application  that  meets  this  competitive 
prioritv.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program: 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 


Agriculture,  and  are  made  an  integral 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  provided  at 
the  end  of  this  notice. 

Invitational  Priorities 

Within  the  absolute  priority  specified 
in  this  notice,  the  Secretary  is 
particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 
invitational  priorities.  However,  under 
34  CFR  75.10.5(c:)(l)  an  application  that 
meets  one  or  more  of  these  invitational 
priorities  does  not  receive  competitive 
or  absolute  preference  over  other 
applications: 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  reforming, 

restructuring,  and  upgrading  reading 
instruction  to  assist  limited  English 
proficient  students  to  read 
independentlv  and  well  hv  the  end  of 
third  grade. 

Invitational  Priority  2— Mathematics 

Projects  that  focus  on  reforming, 

restructuring,  and  upgrading 
mathematics  instruction  to  assist 
limited  English  proficient  students  to 
master  challenging  mathematics, 
including  the  foundations  of  algebra  and 
geometry,  by  the  end  of  eighth  grade. 

Invitational  Prioritv  3 — Preparation  for 
Postsecondar}-  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successful 
participation  in  college  and  other 
postsecondary  education. 

Invitational  Priority  4— Safe  and  Drug- 
Free  Schools 

Projects  that  contribute  to  the  creation 
and  maintenance  of  a  safe  and  drug-free 
learning  environment  for  limited 
English  proficient  students  by  being 
made  an  integral  part  of  a 
comprehensive  school  safety  plan. 

Information  on  developing  and 
implementing  a  comprehensive  school 
safetv  plan  is  found  in  the  1998  Annual 
Report  on  School  Safety  prepared  by  the 
U.S.  Departments  of  Education  and 
lustice  and  available  at  the  Department 
of  Education's  Internet  site  at  http:// 
WAvw.ed.gov/pubs/AnnSchoolRept98/ 

Invitational  Prioritv  5 — Professional 
Development 

Applicants  that  consider  the  U.S. 
Department  of  Education  Professional 
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Development  Principles  in  planning  and 
designing  a  Comprehensive  School 
Grant  project. 

Those  principles  call  for  educator 
professional  development  that  focuses 
on  teachers  as  central  to  student 
learning,  yet  includes  all  other  members 
of  the  school  community;  focuses  on 
individual,  collegia!,  and  organizational 
improvement:  respects  and  nurtures  the 
intellectual  and  leadership  capacity  of 
teachers,  principals,  and  others  in  the 
school  community;  reflects  best 
available  research  and  practice  in 
teaching,  learning,  and  leadership; 
enables  teachers  to  develop  further 
expertise  in  subject  content,  teaching 
strategies,  uses  of  technologies,  and 
other  es.sential  elements  in  teaching  to 
high  standards;  promotes  continuous 
inquir)'  and  improvement  embedded  in 
the  daily  life  of  schools;  is  planned 
collaboratively  by  those  who  will 
participate  in  and  facilitate  that 
development;  requires  substantial  time 
and  other  resources;  is  driven  bv  a 
coherent  long-term  plan;  is  evaluated 
ultimately  on  the  basis  of  its  impact  on 
teacher  effectiveness  and  student 
learning;  and  uses  this  assessment  to 
guide  subsequent  professional 
development  efforts. 


(itif "« 


6311,3 


Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  .34  CFR  75.210  and 
sections  7n4,  7116.  and  7123  of  the  Act 
to  evaluate  applications  for  new  grants 
under  thi.s  competition. 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  rriteria — (1)  Meeting  the 
purposes  of  the  authorizing  statute.  (15 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project  will  implement 
schoolwide  bilingual  education 
programs  or  schoolwide  special 
alternative  instruction  programs  for 
reforming,  restructuring,  and  upgrading 
all  relevant  programs  and  operations, 
within  an  individual  school,  that  serve 
all  (or  virtually  all)  children  and  youth 
of  limited  English  proficiency  in  schools 
with  significant  concentrations  of  those 
children  and  youth. 

(Authority:  20  U.S.C.  7424(a)) 

(2)  Need  for  the  project.  (10  points) 
The  Secretary  considers  the  need  for  the 
proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  number  of  children  and  vouth 
of  limited  English  proficiency  in  the 


school  or  school  district  to  be  served, 
and 

(ii)  The  characteristics  of  those 
children  and  youth,  such  as — 

(A)  Language  spoken; 

(B)  Dropout  rates; 

(C)  Proficiency  in  English  and  the 
native  language; 

(D)  Academic  standing  in  relation  to 
the  English  proficient  peers  of  those 
children  and  youth;  and 

(E)  If  applicable,  the  recency  of 
immigration. 

(Authority:  20  U.S.C.  7426(g)(1)(A)) 

(3)  Quality  of  the  project  design.  (15 
points)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project.  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs. 

(iii)  The  extent  to  which  the  proposed 
project  is  part  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(Authority:  34  CFR  75.210(c)(2)  (i),  (ii),  and 
(xviii)) 

(4)  Project  activities.  (15  points)  The 
Secretary  reviews  each  application  to 
determine — 

(i)  How  well  the  proposed  project  will 
improve  the  education  of  limited 
English  proficient  students  and  their 
families  by  carrjnng  out  some  or  all  of 
the  following  authorized  activities: 

(A)  Implementing  family  education 
programs  and  parent  outreach  and 
training  activities  designed  to  assist 
parents  to  become  active  participants  in 
the  education  of  their  children. 

(B)  Improving  the  instructional 
program  for  limited  English  proficient 
students  by  identifying,  acquiring,  and 
upgrading  curriculum,  instructional 
materials,  educational  software,  and 
assessment  procedures,  and,  if 
appropriate,  applying  educational 
technology. 

(C)  Compensating  personnel, 
including  teacher  aides  who  have  been 
specifically  trained,  or  are  being  trained, 
to  provide  services  to  children  and 
youth  of  limited  English  proficiency. 

(D)  Providing  training  for  personnel 
participating  in  or  preparing  to 
participate  in  the  program  that  will 
assist  that  personnel  in  meeting  State 


and  local  certification  requirements  and, 
to  the  extent  possible,  obtaining  college 
or  university  credit. 

(E)  Providing  tutorials  and  academic 
or  career  counseling  for  children  and 
youth  of  limited  English  proficiency. 

(F)  Providing  intensified  instruction, 
(ii)  The  degree  to  which  the  program 

for  which  assistance  is  sought  involves 
the  collaborative  efforts  of  institutions 
of  higher  education,  community-based 
organizations,  and  the  appropriate  local 
and  State  educational  agencv  or 
businesses;  and 

(iii)  How  well  the  proposed  project 
provides  for  utilization  of  the  State  and 
national  dissemination  sources  for 
program  design  and  in  dissemination  of 
results  and  products. 

(Authoritv:  20  U.S.C.  7424(b)(3):  7426(h)(6) 
and  (i)(4)-(5)) 

(5)  Proficiency  in  English  and  another 
language.  (5  points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  proposed  project 
will  provide  for  the  development  of 
bilingual  proficiency  both  in  English 
and  another  language  for  all 
participating  students. 

(Authority:  20  U.S.C.  7426(i)(l)) 

(6)  Quality  of  the  management  plan. 
(10  points)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project.  In  determining  the 
quality  of  the  management  plan  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(g)  (1)  and  (2)  (i) 

and  (iv)) 

(7)  Quality  of  project  personnel.  (5 
points)  (i)  The  Secretar}'  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 
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(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(Authontv:  34  CFR  75.210(e)  (lH3)  (i)  and 
(ii)) 

(8)  Language  skills  of  personnel.  (3 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
proposed  project  meets  the  following 
requirements: 

(i)  The  program  will  use  qualified 
personnel,  including  personnel  who  are 
proficient  in  the  language  or  languages 
used  for  instruction. 

(ii)  The  applicant  will  employ 
teachers  in  the  proposed  program  who. 
individuallv  or  in  combination,  are 
proficient  in  English,  including  written, 
as  well  as  oral,  communication  skills. 

Authority;  20  U.S.C.  7426  (g)(1)(E)  and 
!hHl)) 

(9)  Adequacy  of  resources.  (3  points) 
The  Secretarv  considers  the  adequacy  of 
resources  for  the  proposed  project.  In 
determining  the  adequacy  of  resources 
for  the  proposed  project,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(Authority:  34  CFR  75.210(f)  (1)  and  (2)  (iii)- 
(iv)) 

(10)  Integration  of  project  funds.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  how  well 
funds  received  under  this  program  will 
be  integrated  with  all  other  Federal, 
State,  local,  and  private  resources  that 
mav  be  used  to  serve  children  and  youth 
of  limited  English  proficiency. 

(Authority:  20  L'.S.C.  7426(g)(2)(A)(iii)) 

(11)  Evaluation  plan.  (10  points)  The 
Secretarv  reviews  each  application  to 
determine  how  well  the  proposed 
project's  evaluation  will  meet  the 
following  requirements: 

(i)  Student  evaluation  and  asseesment 
procedures  must  be  valid,  reliable,  and 
fair  for  limited  English  proficient 
students. 
(ii)  The  evaluation  must  include — 
(A)  How  students  are  achieving  the 
State  student  performance  standards,  if 
anv,  including  data  comparing  children 
and  vouth  of  limited  English  proficiency 
with  nonlimited  English  proficient 
children  and  youth  with  regard  to 
school  retention,  academic 
achievement,  and  gains  in  English  (and. 


if  applicable,  native  language) 
proficiency; 

(B)  Program  implementation 
indicators  that  provide  information  for 
informing  and  improving  program 
management  and  effectiveness, 
including  data  on  appropriateness  of 
curriculum  in  relationship  to  grade  and 
course  requirements,  appropriateness  of 
program  management,  appropriateness 
of  the  program's  staff  professional 
development,  and  appropriateness  of 
the  language  of  instruction;  and 

(C)  Program  context  indicators  that 
describe  the  relationship  of  the 
activities  funded  under  the  grant  to  the 
overall  school  program  and  other 
Federal,  State,  or  local  programs  serving 
children  and  youth  of  limited  English 
proficiency. 

(Authority:  20  U.S.C.  7426(h)(3)  and 
7433(c)(l)-(3)) 

(12)  Commitment  and  capacity 
building.  (4  points)  The  Secretary 
reviews  each  application  to  determine 
how  well  the  proposed  project  meets  the 
following  requirements: 

(i)  The  proposed  project  must 
contribute  toward  building  the  capacity 
of  the  applicant  to  provide  a  program  on 
a  regular  basis,  similar  to  that  proposed 
for  assistance,  that  will  be  of  sufficient 
size,  scope,  and  quality  to  promise 
significant  improvement  in  the 
education  of  students  of  limited  English 
proficiency. 

(ii)  The  applicant  will  have  the 
resources  and  commitment  to  continue 
the  program  when  assistance  under  this 
program  is  reduced  or  no  longer 
available. 
(Authority:  20  U.S.C.  7426(h)(5)) 

Intergovernmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergoveriunental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 

part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  rfelying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  order. 

If  you  want  to  know  the  name  and 
address  of  any  State  Single  Point  of 


Contact  (SPOC).  see  the  list  published  in 
the  Federal  Register  on  April  28.  1999 
(64  FR  22963)  or;  vou  mav  view  the 
latest  SPOC  list  on  the  0MB  Web  site 
at  the  following  address: 

http://www.whitehouse.gov/omb/grants 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide.  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areaw-ide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372- 
CFDA«  84.290U.  U.S  Department  of 
Education.  400  Maryland  Avenue.  SW., 
room.  7E200.  Washington.  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPLICATION.  Do  not 
send  applications  to  the  above  address. 
INSTRUCTIONS  FOR  TR.\NSMITTAL 
OF  APPLICATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  appUcation  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  CFDA  «84.290U,  Washington, 
D.C.  20202-4725;  or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Attention: 
CFDA  «84.290U.  Room  3633.  Regional 
Office  Building  «3.  7th  and  D  Streets, 
SW..  Washington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Anv  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
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does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  privatp  metered  postmark. 

(2]  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  ft-om  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  3  of  the  Application  for 
P~ederal  Education  Assistance  (ED  424]  the 
CFDA  number  and  suffix  letter  of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

This  notice  contains  the  following 
forms  and  instructions,  including  a 
statement  regarding  estimated  public 
reporting  burden,  a  notice  to  applicants 
regarding  compliance  with  section  427 
of  the  General  Education  Provisions  Act 
(GEPA).  a  checklist  for  applicants,  and 
various  assurances,  certifications,  and 
required  documentation: 

a.  Estimated  Burden  Statement. 

b.  Application  Instructions. 

c.  Checklist  for  Applicants. 

d.  List  of  Empowerment  Zones  and 
Enterprise  Communities. 

e.  Application  for  Federal  Education 
Assistance  (ED  424)  and  Instructions. 

f.  Group  Application  Certification. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  524)  and 
Instructions. 

h.  Student  Data, 

i.  Project  Documentation. 

j.  Program  Assurances. 

k.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
Instructions. 

1,  Certifications  Regarding  Lobbving: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions, 

m.  Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntar\- 
Exclusion— Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
Instructions, 

n  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  and  Instructions. 
This  document  has  been  marked  to 
reflect  statutory  changes.  See  the  notice 
published  in  the  Federal  Register  {fil 
FR  1413)  by  the  Office  of  Management 
and  Budget  on  lanuarv  19.  1996. 


o.  Notice  to  All  Applicants  (C;EPA 
Requirement)  and  Instructions  (0MB 
No.  180 1-0004  J, 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
forms,  assurances,  and  certifications. 
However,  one  copy  of  the  application 
forms,  assurances,  and  certifications 
must  have  an  original  signature. 

All  applicants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  No  grant 
mav  be  awarded  unless  a  complete 
application  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Millicent  B(^ntie\-Memon.  Terence 
Sullivan,  or  Edia  Velez,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5605.  Switzer' 
Building,  Washington.  DC  20202-6510. 
Telephone:  Millicent  Bentley-Memon 
(202)  205-2777,  Terence  Sullivan  (202) 
205-9752,  Edia  Velez  (202)  205-9715. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  mav 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  alternate  format  the  standard 
forms  included  in  the  notice. 

Electronic  Access  to  This  Document 

Vou  may  view  this  document.  d>  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  either  of  the  following  sites: 

http://ocfo.ed.gov/fedreg.htm 
http://wwTv.ed.gov/news.html 
To  use  the  PDF  you  must  have  the 
Adobe  .Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  PDF,  call  the 
U.S.  Government  Printing  Office,  toll 
free,  at  1-888-293-6498  or  in  the 
Washington.  DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  publi.shed  in  the  Federal 
Register.  Free  Intcrnf-t  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  at  GPO 
access  at: 

h  tip  ■Jlwv.'w.  access.gpo.gov/nara/ 
endex.html 

Program  Authority:  20  U.S.C.  7424. 


Dated:  November  9,  1999. 
Art  Love, 

Acting  Director.  Office  of  Bilingual  Education 
and  Minority  Languages  Affairs 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0535  (Exp. 
12/31/2001).  The  time  required  to 
complete  this  information  collection  is 
estimated  to  average  120  hours  per 
response,  including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education.  Washington, 
DC  20202-^651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs.  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW,,  Room  5605,  Switzer 
Building,  Washington.  D.C.  20202-6510. 

Application  Instructions 

Mandatory-  Page  Limit  for  the 
Application  Narrative 

The  narrative  is  the  section  of  the 
application  where  you  address  the 
selection  criteria  used  by  reviewers  in 
evaluating  the  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  50  pages,  using  the 
following  standards: 

IDA  page  is  8.5' x  11'.  on  one  side 
only  with  1'  margins  at  the  top.  bottom, 
and  both  sides. 

(2)  You  must  double  space  (no  more 
than  three  lines  per  vertical  inch)  all 
text  in  the  application  narrative, 
including  titles,  headings,  footnotes, 
quotations,  references,  and  captions,  as 
well  as  all  text  in  charts,  tables,  figures, 
and  graphs. 

(3)  If  you  use  a  proportional  computer 
font,  you  may  not  use  a  font  smaller 
than  a  12-point  font.  If  you  use  a  non- 
proportional  font  or  a  typewriter,  you 
may  not  use  more  than  1 2  characters  per 
inch. 

(4)  The  page  limit  does  not  apply  to 
the  Application  for  Federal  Education 
Assistance  Form  (ED  424);  the  Budget 
Information  Form  (ED  524)  and  attached 
itemization  of  costs:  the  other 
application  forms  and  attachments  to 
those  forms;  the  assurances  and 
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(  ertificrftions,  nr  the  one-page  abstract 
and  tdblo  i)f  (ontonts  described  below. 
The  page  limit  applies  only  to  item  15 
in  th.^  Checklist  for  .Applicants  provided 

IF.  IN  CIRDER  TO  MEET  THE  PAGE 
LIMIT.  YOITSEF^RINT  SIZE. 
SP.\CING.  OR  M;\R(;iNS  .SMALLER 
THAN  THE  STANDARDS  SPECIFIED 
I.\  THIS  NOTICE,  YOUR  APPLICATION 
WILL  NOT  BE  CONSIDERED  FOR 
FliNUlNG. 

Abstnirt 

Tho  narrative  section  should  be 
preceded  by  a  one-page  abstract  that 

includes  a  short  description  of  the 
population  to  be  served  by  the  project, 
project  objectives,  and  planned  project 
activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria.  Do 
not  include  resumes  or  curriculum  vitae 
for  project  personnel;  provide  position 
descriptions  instead.  Do  not  include 
bibliographies,  letters  of  support,  or 
appendices  in  your  application. 

Empowerment  Zone/Enterprise 
Community  Priori t\- 

Applicants  that  wish  to  be  considered 
under  the  competitive  priority  for 
Empowerment  Zones  and  Enterprise 
Communities,  as  specified  in  a  previous 
section  of  this  notice,  should  identify  in 
Section  D  of  the  Protect  Documentation 
Form  the  applicable  Empowerment 
Zone  or  Enterprise  C^ommunitv  The 
application  narrative  should  describe 
the  extent  to  which  the  proposed  project 
will  contribute  to  svstemic  educational 
reform  in  the  particular  Empowerment 
Zone  or  Enterprise  Community  and  be 
an  integral  part  of  the  Zones  or 
Community's  comprehensive 
revitalization  strategies  A  list  of  areas 
that  have  been  designated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  at  the  end  of 
this  notice 

Table  of  Contents 

The  application  should  include  a 
table  of  contents  listing  the  various  parts 
of  the  narrative  in  the  order  of  the 


selection  criteria.  The  table  should 
include  the  page  numbers  where  the 
parts  of  the  narrative  are  found. 

Budget 

A  separate  budget  summary  and  cost 
itemization  must  be  provided  on  the 
Budget  Information  Form  (ED  524)  and 
in  the  itemized  budget  for  each  project 
year.  Budget  line  items  should  be 
directly  related  to  the  activities 
proposed  to  achieve  the  goals  and 
objectives  of  the  project. 

Submission  of  Application  to  State 
Educational  Agency 

Section  7116(a)(2)  of  the  authorizing 
statute  (Elementary  and  Secondarv' 
Education  Act  of  1965,  as  amended  by 
the  Improving  America's  Schools  Act  of 
1994,  Pub.  L.  103-382)  requires  all 
applicants  except  schools  funded  by  the 
Bureau  of  Indian  Affairs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review 
and  comment  (20  U.S.C.  7426(a)(2)). 
Section  75.156  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  requires  these 
applicants  to  submit  their  application  to 
the  SEA  on  or  before  the  deadline  date 
for  submitting  their  application  to  the 
U.S.  Department  of  Education.  This 
section  of  EDGAR  also  requires 
applicants  to  attach  to  their  application 
a  copy  of  their  letter  that  requests  the 
SEA  to  comment  on  the  application  (34 
CFR  75.156).  A  copv  of  this  letter 
should  be  attached  to  the  Project 
Documentation  Form  contained  in  this 
application  package.  APPLICANTS 
THAT  DO  NOT  SUBMIT  A  COPY  OF 
THEIR  APPLICATION  TO  THEIR 
STATE  EDUCATIONAL  AGENCY  IN 
ACCORDANCE  WITH  THESE 
STATUTORY  AND  REGUL.-\TORY 
REQUIREMENTS  WILL  NOT  BE 
CONSIDERED  FOR  FUNDING. 

Final  Application  Preparation 

Use  the  Checklist  for  Applicants 
provided  below  to  verif\'  that  your 
application  is  complete.  Submit  three 
copies  of  the  application,  including  one 
copy  with  an  original  signature  on  each 
form  that  requires  the  signature  of  the 
authorized  representative.  Do  not  use 
elaborate  bindings,  notebooks,  or  covers 
The  application  must  be  mailed  or 
hand-delivered  to  the  U.S.  Department 


of  Education  Application  Control  Center 
(ACC).  If  mailed,  the  application  must 
be  postmarked  by  the  deadline  date. 

Checklist  for  Applicants 

Order  of  the  Forms  and  Other  Items  for 
the  Application 

1,  Application  for  Federal  Education 
Assistance  Form  (ED  424), 

2,  Group  Application  Certification 
Form  (if  applicable), 

3,  Budget  Information  Form  (ED  524). 

4,  Itemized  budget  for  each  project 
year, 

5,  Student  Data  Form. 

6,  Project  Documentation  Form, 
including: 

Section  A — Copy  of  transmittal  letter 
to  SEA  (if  applicable); 

Section  B — Documentation  of 
consultation  with  nonprofit  private 
school  officials  (if  applicable); 

Section  C— Appropriate  box  checked; 

Section  D — Empowerment  Zone  or 
Enterprise  Community  identified  (if 
applicable), 

7,  Program  Assurances  Form. 

8,  Assurances — Non-Construction 
Programs  Form  (SF  424B), 

9,  Certifications  Regarding  Lobbying: 
Debarment.  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013), 

10,  Certification  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  Form  (ED  80- 
0014)  (if  applicable), 

11,  Disclosure  of  Lobbving  Activities 
Form  (SF  LLL), 

12,  Notice  to  All  Applicants  (GEPA 
Requirement)  (0MB  No,  1801-0004). 

13,  One-page  abstract. 

14,  Table  of  contents. 

15,  Application  narrative  (not  to 
exceed  50  pages). 

Transmittal  of  the  Application 

1,  One  original  and  two  copies  of  the 
application  to  the  U,S,  Department  of 
Education  Application  Control  Center, 

2,  One  copy  to  the  appropriate  State 
Educational  Agency  (if  applicable), 

3,  One  copy  to  the  appropriate  State 
Single  Point  of  Contact  (if  applicable), 
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^o;e  !fa\aiiabic.  please  pro\)ae     ,       ^  ■'^  nepartmeni  of  f  ducation 

.ipplication  package  or  diskette       i 
iri  spec}f>  the  ;":»  •,^— j- 


0MB  No.  1S75-0106 

Exp  0&10700I 


Applicant  Information 

1.  Name  and  Address 
Legal  Name 


Organizational  Unit 


Address: 


City 


State 


County 


Zlf  Code  ♦  4 


2.  .Applicant's  D-I'-V-"^  Number:  |       |       |       | |       l 


3.  Catalog  of  Federa;  Domestic  Assistance  «■  84.    2    !    9    I    0    '    U    !   -♦ 


J         Title: BiLi.n£u»il-ii^J£>fion L.OiP.£rXf'fD.^i:!i:  ^tfiPoU'rants 


4,  Pro;ec!  Director 
Address 


6.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box) 


City 

Tel.  #:  (  ) 


State        Zip  code  +  4 
.  Fax  #:  (  ) . 


E-Ma:!  Address 


'     ^  -'  H  -  Independent  School  District 

B  ■  County  I  -  Public  College  or  Univerjity 

C  -  Municipal  1  -  Pnv«e,  Non-Profit  College  or  Univerjity 

D  -  Township  K  •  Indian  Tnbe 

E  -  Interstate  L  -  Individual 

F  -  Intermunicipal  M  -  Private,  Profit-Making  Organization 

G  -  Special  District  N  -  Other  (Specify).  


5.  is  the  appiicatii  acnnquent  on  any  Federal  debf  Yes   No 

(1/  "Yes     jujcn  an  explanation ) 


7.  Novice  Applicant    Yes  No 


Application  Information 

8.  Tvpe  of  Submission 

■PreApplicalion                   -Apphcauon 
Construction  Construction 

Non-Constnjction         _X_  Non-Construction 

9.  Is  application  subject  to  review  by  Executive  Order  12372  process? 
Yes  {Date  made  available  to  the  Ejteculive  Order  12372 

pr-ocess  fo'-  rc^'.,ev.)  / I 

"^'o    (If  "No.  "  check  appropriate  box  belo^  . 

Program  is  not  cc\ered  by  E  O   12372 

Program  has  not  been  selected  by  State  for  re.,c* 


1!    i- 


>  -e^ca'c-:  activities  involving  human  subjects  planned  at 

■  :*,.'  'c  :r:t  rr.-Dosec  project  penod''  Yes  No 

:i     tj  emptor,  >  t  b  Assurance  of  Compliance*: 


OR 


r  !RB  approval  date- 

I  ^  T'esc-:?':-.  c  ~  •  f  :^ 


Full  IRB  or 

Expe;  •;-.-  ^  '■    fw 


10.  Proposed  Project  Dates 


/ 


Start  Date: 


End  Date: 


Estimated  Funding 


1 3a.  Federal 

b.  .Applicant 

c.  State 

d.  Local 

e.  Other 


S 
S 
$ 
$ 
$ 


f.  Program  Income  S 

g.  TOTAL  S 

ED  424  irev  !  i:  W5 


,  00 

00 

.  00 

.  00 

00 

00 

.  00 


Authorized  Representative  Information 

U.  T- the  best  of  m^  iciowiedge  ana  belief,  a:  ia:a  —  --(-applicatioaapplication  are  true 
a,-d  correct  The  document  has  beer  suh  a,::,rcr:,-ed  tv  rr,c  governing  body  of  the  applicant 
ardthe  arcucant  wii:  comp  \  u-h  t.^c  anacned  assurances  if  the  assistance  is  awarded. 

a.  Typec  Name  o''  A'j:hor:?ed  Rep-esertaiive 


b   Tit.e 

c,  Te:  »  '■ 

d   EAIa'!  .Acd'css 


rax  *  ^ 


e  Signature  of  Authorized  Representative 


Date: 
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Instructions  for  ED  424 

1.  Legal  Name  and  Address.  Enter  the  legal 
name  of  applicant  and  the  name  of  the 
primary  organizational  unit  which  will 
undertake  the  assistance  activity. 

2.  D-L'-N-S  Number.  Enter  the  applicant's 
I>_L!_N_S  Number.  If  your  organization  does 
not  have  a  D-L'-N-S  Number,  you  can  obtain 
the  number  by  calling  1-800-333-0505  or  by 
completing  a  D-LI-N-S  Number  Request 
Form.  The  form  can  be  obtained  via  the 
Internet  at  the  following  URL;  http:// 

www  dub.com/dbis/abouldb/intlduns.htm. 

3  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Number.  Enter  the  CFDA  number 
snd  title  of  the  program  under  which 
assistance  is  requested. 

4  Project  Director,  Name,  address, 
telephone  and  fa.x  numbers,  and  e-mail 
address  of  the  person  to  be  contacted  on 
matters  involving  this  application. 

5.  Federal  Debt  Delinquency.  Check  "Yes" 
if  the  applicants  organization  is  delinquent 
on  anv  Federal  debt.  (This  question  refers  to 
the  applicant's  organization  and  not  to  the 
person  who  signs  as  the  authorized 
representative  Categories  of  debt  include 
delinquent  audit  disallowances,  loans  and 
taxes.)  Otherwise,  check  "No." 

6.  Tvpe  of  .\pplicant.  Enter  the  appropriate 
letter  in  the  box  provided. 

7.  Novice  Applicant.  Check  "Yes"  only  if 
assistance  is  being  requested  under  a 
program  that  gives  special  consideration  to 
novice  applicants  and  you  meet  the  program 
requirements  for  novice  applicants.  By 
checking  "Yes"  the  applicant  certifies  that  it 
meets  the  novice  applicant  requirements 
specified  by  ED.  Otherwise,  check  "No." 

8.  Type  of  Submission.  Self-explanatory. 
9  Executive  Order  12372.  Check  "Yes"  if 

the  application  is  subject  to  review  by 
Executive  Order  12372.  Also,  please  enter  the 
month,  date,  and  four  (4)  digit  year  (e.g..  12/ 
12/2000).  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 
Otherwise,  check  "No." 

10.  Proposed  Project  Dates.  Please  enter  the 
month,  date,  and  four  (4)  digit  year  (e.g.,  12/ 
12/2000). 

11.  Human  Subjects.  Check  "Yes"  or  "No". 
If  research  activities  involving  human 
subjects  are  not  planned  at  any  time  during 
the  proposed  project  period,  check  "No."  The 
remaining  parts  of  item  11  are  then  not 
applicable. 

If  research  activities  involving  human 
subjects,  whether  or  not  exempt  from  Federal 
regulations  for  the  protection  of  human 
subjects  are  planned  at  any  time  during  the 
proposed  project  period,  either  at  the 
applicant  organization  on  or  at  any  other 
performance  site  or  collaborating  institution, 
check  "Yes."  If  all  the  research  activities  are 
designated  to  be  exempt  under  the 
regulations,  enter,  in  item  1  la.  the  exemption 
number(s]  corresponding  to  one  or  more  of 
the  six  exemption  categories  listed  in 
"Protection  of  Human  Subjects  in  Research" 
attached  to  this  form.  Provide  sufficient 
information  in  the  application  to  allow  a 
determination  that  the  designated 
exemptions  in  item  11a,  are  appropriate. 


Provide  this  narrative  information  in  an 
"Item  11/Protection  of  Human  Subjects 
Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 
Skip  the  remaining  parts  of  item  11. 

If  some  or  all  of  the  plaimed  research 
activities  involving  human  subjects  are 
covered  (nonexempt),  skip  item  11a  and 
continue  with  the  remaining  parts  of  item  11, 
as  noted  below.  In  addition,  follow  the 
instructions  in  "Protection  of  Human 
Subjects  in  Research"  attached  to  this  form 
to  prepare  the  six-point  narrative  about  the 
nonexempt  activities.  Provide  this  six-point 
narrative  in  an  "Item  11/Protection  of  Human 
Subjects  Attachment"  and  insert  this 
attachment  immediately  following  the  ED 
424  face  page. 

If  the  applicant  organization  has  an 
approved  Multiple  Project  Assurance  of 
Compliance  on  file  with  the  Grants  Policy 
and  Oversight  Staff  (GPOS),  U.S.  Department 
of  Education,  or  with  the  Office  for 
Protection  from  Research  Risks  (OPRR), 
National  Institutes  of  Health,  U.S. 
Department  of  Health  and  Human  Services, 
that  covers  the  specific  activity,  enter  the 
Assurance  number  in  item  lib  and  the  date 
of  approval  by  the  Institutional  Review  Board 
(IRB)  of  the  proposed  activities  in  item  lie. 
This  date  must  be  no  earlier  than  one  year 
before  the  receipt  date  for  which  the 
application  is  submitted  and  must  include 
the  four  (4)  digit  year  (e.g.,  2000).  Check  the 
type  of  IRB  review  in  the  appropriate  box.  An 
IRB  may  use  the  expedited  review  procedure 
if  it  complies  with  the  requirements  of  34 
CFR  97.110.  If  the  IRB  review  is  delayed 
beyond  the  submission  of  the  application, 
enter  "Pending"  in  item  lie.  If  your 
application  is  recommended/selected  for 
funding,  a  follow-up  certification  of  IRB 
approval  from  an  official  signing  for  the 
applicant  organization  must  be  sent  to  and 
received  by  the  designated  ED  official  within 
30  days  after  a  specific  formal  request  from 
the  designated  ED  official.  If  the  applicant 
organization  does  not  have  on  file  with  GPOS 
or  OPRR  an  approved  Assurance  of 
Compliance  that  covers  the  proposed 
research  activity,  enter  "None"  in  item  lib 
and  skip  lie.  In  this  case,  the  applicant 
organization,  by  the  signature  on  the 
application,  is  declaring  that  it  will  comply 
with  34  CFR  97  within  30  days  after  a 
specific  formal  request  from  the  designated 
ED  official  for  the  Assurance(s)  and  IRB 
certifications. 

12.  Project  Title.  Enter  a  brief  descriptive 
title  of  the  project.  If  more  than  one  program 
is  involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing 
project  location.  For  preapplications.  use  a 
separate  sheet  to  provide  a  summary 
description  of  this  project. 

13.  Estimated  Funding.  Amount  requested 
or  to  be  contributed  during  the  first  funding/ 
budget  period  by  each  contributor.  Value  of 
in-kind  contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 


supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  tising  same  categories  as 
item  13. 

14.  Certification.  To  be  signed  by  the 
authorized  representative  of  the  applicant.  A 
copy  of  the  governing  body's  authorization 
for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the 
applicant's  office. 

Be  sure  to  enter  the  telephone  and  fax 
number  and  e-mail  address  of  the  authorized 
representative.  Also,  in  item  14c,  please  enter 
the  month,  date,  and  four  (4)  digit  year  (e.g., 
12/12/200Cn  in  the  date  signed  field. 

Paperwork  Burden  Statement 

According  to  the  Paperw^ork  Reduction  Act 
of  1995.  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1875-0106,  The- 
time  required  to  complete  this  information 
collection  is  estimated  to  average  between  15 
and  45  minutes  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  It  vou  have  any  comments 
concerning  the  accuracy  of  the  estimate(s)  or 
suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education. 
Washington,  DC  20202-4651,  If  you  have 
comments  or  concerns  regarding  the  status  of 
your  individual  submission  of  this  form  write 
directly  to:  Joyce  I.  Mays.  Application 
Control  Center.  U.S.  Department  of 
Education.  7th  and  D  Streets.  SVV..  ROB-3. 
Room  3633,  Washington.  DC  20202-4725 

Protection  of  Human  Subjects  in  Research 

(Attachment  to  ED  44) 

I.  Instructions  to  Applicants  About  the 
Narrative  Information  that  Must  be  Provided 
if  Research  Activities  Involving  Human 
Subjects  are  Planned 

If  you  marked  item  11  on  the  application 
"Yes"  and  designated  exemptions  in  11a.  (all 
research  activities  are  exempt),  provide 
sufficient  information  in  the  application  to 
allow  a  determination  that  the  designated 
exemptions  are  appropriate.  Research 
involving  human  subjects  that  is  exempt 
from  the  regulations  is  discussed  under  II. B. 
"Exemptions,"  below.  The  Narrative  must  be 
succinct.  Provide  this  information  in  an 
"Item  n/Protection  of  Human  Subjects 
Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

If  vou  marked  "Yes"  to  item  11  on  the  face 
page,  and  designated  no  exemptions  from  the 
regulations  (some  or  all  of  thf  research 
activities  are  nonexempt).  address  the 
following  six  points  for  each  nonexempt 
activity.  In  addition,  if  research  involving 
human  subjects  will  take  place  at 
collaborating  sitB(s)  or  other  performance 
site(s).  prox'ide  this  information  before 
discussing  the  six  points,  .'\lthough  no 
specific:  page  limitation  applies  to  this 
section  of  the  applic:ation.  be  succinct. 
Provide  the  six-point  narrative  and 
discussion  of  other  performance  sites  in  an 
"Item  11/Protection  of  Human  Subjects 
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.Attachment"  and  insert  this  attachment 
immediately  following  the  ED  424  face  page. 

(1)  Provide  a  detailed  description  of  the 
proposed  involvement  of  human  subjects. 
Describe  the  characteristics  of  the  subject 
population,  including  their  anticipated 
number,  age  range,  and  health  status.  Identify 
the  criteria  for  inclusion  or  exclusion  of  any 
subpopulation.  Explain  the  rationale  for  the 
involvement  of  special  cla.sses  of  subjects, 
such  as  children,  children  with  disabilities. 
adults  with  disabilities,  persons  with  mental 
disabilities,  pregnant  women,  prisoners, 
institutionalized  individuals,  or  others  who 
are  likely  to  be  vulnerable. 

(2)  Identif\  the  sources  of  research  material 
obtained  from  individually  identifiable  living 
human  subjects  in  the  form  of  specimens, 
records,  or  data.  Indicate  whether  the 
material  or  data  will  be  obtained  specifically 
for  research  purposes  or  whether  use  will  be 
made  of  existing  specimens,  records,  or  data. 

(3)  Describe  plans  for  the  recruitment  of 
subjects  and  the  consent  procedures  to  be 
followed.  Include  the  circumstances  under 
which  consent  will  be  sought  and  obtained, 
who  will  seek  it,  the  nature  of  the 
information  be  provided  to  prospective 
subjects,  and  the  method  of  documenting 
consent  State  if  the  Institutional  Review 
broad  (IRB)  has  authorized  a  modificatfon  or 
waiver  of  the  elements  of  consent  or  the 
requirement  for  documentation  of  consent, 

(4)  Describe  potential  risks  (physical, 
psychological,  social,  legal,  or  other)  and 
assess  their  likelihood  and  seriousness.  ^ 
Where  appropriate,  describe  alternative 
treatments  and  procedures  that  might  be 
ad\  antagoous  tn  the  subjects, 

[5]  Describe  the  procedures  for  protecting 
against  or  minimizing  potential  risks, 
including  risks  to  confidentiality,  and  assess 
their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary 
medical  or  professional  intervention  in  the 
event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions 
for  monitoring  the  data  collected  to  ensure 
the  safety  of  the  subjects. 

(6)  Discuss  why  the  risks  to  subjects  are 
reasonable  in  relation  to  the  anticipated 
benefits  to  subjects  and  in  relation  to  the 
importance  of  the  knowledge  that  may 
reasonably  be  expected  to  result. 

II.  Information  on  Research  Activities 
Inv(jlving  Human  Subjects 

.•\  Definitions 

A  research  activity  involves  human 
subjects  if  the  activity  is  research,  as  defined 
in  the  Department's  regulations,  and  the 
research  activity  will  involve  use  of  human 
subjects,  as  defined  in  the  regulations. 
— Is  it  a  Research  Activity? 

The  ED  Regulations  for  the  Protection  of 
Human  Subjects.  Title  34.  Code  of  Federal 
Regulations.  Part  97.  define  research  as  "a 
systematic  investigation,  including  research 
development,  testing  and  evaluation, 
designed  to  develop  or  contribute  to 
generalizable  knowledge."  If  an  activity 


follows  a  deliberate  plan  whose  purpose  is  to 
develop  or  contribute  to  generalizable 
knowledge,  such  as  an  exploratory  study  or 
the  collection  of  data  to  te.st  a  hypothesis,  it 
is  research.  Activities  which  meet  this 
definition  constitute  research  whether  or  not 
they  are  conducted  or  supported  under  a 
program  which  is  considered  research  for 
other  purposes.  For  example,  some 
demonstration  and  service  programs  may 
include  research  activities, 

— Is  it  a  human  subject? 

The  regulations  define  human  subject  as  "a 
living  individual  about  whom  an  inve.stigator 
(whether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention 
or  interaction  with  the  individual,  or  (2) 
identifiable  private  information."  If  an 
activity  involves  obtaining  information  about 
a  living  person  by  manipulating  that  person 
or  that  person's  environment,  as  might  occur 
when  a  new  instructional  technique  is  tested, 
or  by  communicating  or  interacting  with  the 
individual,  as  occurs  with  sun'eys  and 
interviews,  the  definition  of  human  subject  is 
met.  (2)  If  an  activity  involves  obtaining 
private  information  about  a  living  person  in 
such  a  way  that  the  information  can  be 
linked  to  that  individual  (the  identity  of  the 
subject  is  or  may  be  readily  determiiied  by 
the  investigator  or  associated  with  the 
information),  the  definition  of  human  subject 
is  met,  [Private  information  includes 
information  about  behavior  that  occurs  in  a 
context  in  which  an  individual  can 
reasonably  expect  that  no  observation  or 
recording  is  taking  place,  and  information 
which  has  been  provided  for  specific 
purposes  by  an  individual  which  the 
individual  can  reasonably  expect  will  not  be 
made  public  (for  example,  a  school  health 
record).] 

B.  Exemptions 

Research  activities  in  which  the  only 
involvement  of  human  subjects  will  be  in  one 
or  more  of  the  following  six  categories  of 
exemptions  are  not  covered  by  the 
regulations: 

(1)  Research  conducted  in  established  or 
comply  accepted  educational  settings, 
involving  normal  educational  practices,  such 
as  (a)  research  on  regular  and  special 
education  instructional  strategies,  or  (b) 
research  on  the  effectiveness  of  or  the 
comparison  among  instructional  techniques, 
curricula,  or  classroom  management 
methods. 

(2)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey  procedures, 
interview  procedures  or  obser%'ation  of  public 
behavior,  unless:  (a)  information  obtained  is 
recorded  in  such  a  manner  that  human 
subjects  can  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects;  and  (b)  any 
disclosure  of  the  human  subjects'  responses 
outside  the  research  could  reasonably  place 
the  subjects  at  risk  of  criminal  or  civil 
liability  or  be  damaging  to  the  subjects' 
financial  standing,  employability,  or 


reputation.  If  the  subjects  are  children,  this 
exemption  applies  only  to  research  involving 
educational  tests  or  observations  of  public 
behavior  when  the  investigators(s)  do  not 
participate  in  the  activities  being  observed. 
[Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in  the 
research,  under  the  applicable  law  or 
jurisdiction  in  which  the  research  will  be 
conducted,] 

(3)  Research  involving  the  use  of 
educational  tests  (cognitive,  diagnostic, 
aptitude,  achievement),  survey  procedures, 
interview  procedures  or  observation  of  public 
behavior  that  is  not  exempt  under  section  (2) 
above,  if  the  human  subjects  are  elected  or 
appointed  public  officials  or  candidates  for 
public  office;  or  federal  statute(s)  requires(s) 
without  exception  that  the  confidentiality  of 
the  personally  identifiable  information  will 
be  maintained  throughout  the  research  and 
thereafter. 

(4)  Research  involving  the  collection  or 
study  of  existing  data,  documents,  records, 
pathological  specimens,  or  diagnostic 
specimens,  if  these  sources  are  publicly 
available  or  if  the  information  is  recorded  by 
the  investigator  in  a  manner  that  subjects 
cannot  be  identified,  directly  or  through 
identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects 
which  are  conducted  by  or  subject  to  the 
approval  of  department  or  agency  heads,  and 
which  are  designed  to  study,  evaluate,  or 
other-wise  examine:  (a)  public  benefit  or 
service  programs:  (b)  procedures  for 
obtaining  benefits  or  services  under  those 
programs:  (c)  possible  changes  in  or 
alternatives  to  those  programs  or  procedures; 
or  (d)  possible  changes  in  methods  or  levels 
of  payment  for  benefits  or  services  under 
those  programs. 

(6)  Taste  and  food  quality  evaluation  and 
consumer  acceptance  studies,  (a)  if 
wholesome  foods  without  additives  are 
consumed  or  (b)  if  a  food  is  consumed  that 
contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or 
agricultural  chemical  or  environmental 
contaminant  at  or  below  the  level  found  to 
be  safe,  by  the  Food  and  Drug  Administration 
or  approved  by  the  Environmental  Protection 
Agency  or  the  Food  Safety  and  Inspection 
Service  of  the  U.S.  Department  of 
Agriculture. 

Copies  of  the  Department  of  Education's 
Regulations  for  the  Protection  of  Human 
Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects 
in  research  are  available  from  the  Grants 
Policy  and  Oversight  Staff  (GPOS)  Office  of 
the  Chief  Financial  and  Chief  Information 
Officer,  U,S.  Department  of  Education, 
Washington.  D.C.,  telephone:  (202)  708-8263. 
and  on  the  U.S.  Department  of  Education's 
Protection  of  Human  Subjects  in  Research 
Web  Site  at  http://ocfo,ed,gov/ 
humansub.htm. 
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OMB.Appro\al  No.  0348-0040 


Public  rcponmg  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  ot  information,  including  suggestions  for 
reJjcine  t-,;>  burden,  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Project  (0348-0040),  Washington.  DC  20503 

PLEASE  DO  NOT  RETURN  \ OUR  COMPI.FTED  FORM  TO  THE  OFFICE  OF  M.ANAGEMENT  AND 
BUDGET.  SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  contact  the  awarding 
agency.  Further,  certain  Federal  awardmg  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such  is  the  case.  >ou 
will  be  notified. 


As  the  dulv  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


Has  the  legal  authority  to  apply  for  Federal  assistance,  and  the 
institutional,  managerial  and  financial  capability  (including 
funds  sufficient  to  pay  the  non-Federal  share  of  project  cost)  to 
ensure  proper  planning,  management,  and  completion  of  the 
project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller  General  of  the 
United  States,  and  if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents  related  to  the  award;  and 
will  establish  a  proper  accounting  system  in  accordance  with 
generally  accepted  accounting  standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees  from  using 
their  positions  for  a  purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational  conflict  of  interest,  or 
personal  gain. 

Will  initiate  and  complete  the  work  within  the  applicable  time 
frame  af^er  receipt  of  approval  of  the  awarding  agency. 

Will  comply  with  the  Intergovernmental  Personnel  Act  of  1970 
(42  use  3>4728-4763)  relating  to  prescribed  standards  for 
merit  s\  stems  for  programs  funded  under  one  of  the  19  statutes 
or  regulations  specified  in  Appendix  A  of  OPNTs  Standards  for 
a  Merit  System  of  Personnel  Administration  (5  C.F.R.  900. 
Subpan  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race,  color  or  national 
origin,  (b)  Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  351681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c)  Section  504  of 


7. 


the  Rehabilitation  Act  of  1973.  ai  amended  (29  USC.  3794). 
which  prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  .-Xct  of  1975.  a.s  amended  (42  U.S  C  33 
6101-6107).  which  prohibits  discnmmation  on  the  basis  of  age. 
(e)  the  Drug  Abuse  Office  and  Treatment  Act  of  1 972  (P.L.  92- 
255).  as  amended,  relating  to  nondiscrimination  on  the  basis  of 
drug  abuse,  (i)  the  Comprehensive  .Alcohol  .-Xbuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L  91-616).  as  amended,  relating  to  nondiscrimination 
on  the  basis  of  alcohol*huse  or  alcoholism,  (g)  33  523  and  527 
of  the  Public  Health  Service  Act  of  1912  (42  U.S  C.  33  290  dd- 
3  and  290  ee  3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records,  (h)  Title  VHI  of  the 
Civil  Rights  Act  of  1968  (42  USC.  3  3601  et  seq  ).  as 
amended,  relating  to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing,  (il  an\  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which  application  for 
Federal  assistance  is  being  made,  and  (j)  the  requirements  of 
any  other  nondiscrimination  statute(s)  which  may  appK  to  the 
application. 

Will  complv.  or  has  already  complied,  with  the  requirements  of 
Titles  II  and  III  of  the  uniform  Relocation  .Assistance  and  Real 
Property  .Acquisition  Policies  Act  of  1970  (PL  91-646)  which 
provide  for  fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or  federallv 
assisted  programs.  These  requirements  applv  to  all  interests  in 
real  property  acquired  for  project  purposes  regardless  of 
Federal  participation  in  purchases. 

Will  comply,  as  applicable,  with  the  provisions  of  the  Hatch 
Act  (5  U.S.C.  331501-1508  and  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal  emplovmeni 
activities  are  funded  in  whole  or  in  part  with  Federal  funds. 
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10. 


II 


Will  comply,  as  applicable,  vMih  the  p^iuisions  of  the  [)a\is- 
Bacon  Act  (40  U  S.C,  yil'lba  to  Z'Oa-'^).  the  Copcland  Act  (40 
U.S.C.  5276c  and  18  U.S.C  >3874)  and  ihe  Contract  Work 
Hours  and  Safery   Standards  Act   (40  U.S.C.  3^  327-333), 

regarding  labor  standards  for  tederally  assisted  construction 
subagreemenis 

Will  comply,  if  applicable,  with  Hood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (PL  93-234)  which  requires  recipienLs  ,n  a  special 
flood  hazard  area  to  participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable  construction  and 
acquisition  is  SiO.WO  or  more 

Will  comply  with  environmental  standards  whi^:h  mav  pe 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policv  Act  of  1969  iP  [.  9! -1 90)  and  Executi\e 
Order  (EO)  11514.  tb)  notification  of  violating  facilities 
pursuant  to  EO  1  r38,  (c)  protection  of  wetlands  pursuant  to 
EO  11 990;  (d)  evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  MQ88,  (e)  assurance  of  proiect 
consistencv  with  the  approved  State  management  program 
developed  under  the  Coastal  Zone  .Management  Act  of  !  w: 
(16  U  S.C.  J3145I  et  seq).  (0  conform  I  tv  of  Federal  actions 
to  State  (Clear  .-Vin  Implementation  Plans  under  Se^t, on  1 '6(c) 
oftheClear  Air  Actof  1955.  as  amended  (42  U.S  C,  337401 
et  seq);  (g)  protection  of  underground  sources  of  drinkme 
water  under  the  Safe  Dnnking  Water  Act  of  !  -v"4.  .is  .amended. 
(P.L  93-523):  and  (h)  protection  of  endarigered  species  under 
the  Endangered  Species  Act  of  1973,  as  amended.  (P  L  93- 
205). 


'  :  A  ill  comply  with  the  Wild  and  Scenic  Rivers  Act  of  1968  (16 
U.S.C.  331721  ct  seq.)  related  to  protecting  components  or 
potential  components  of  the  national  wild  and  scenic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance  with 
Section  106  of  the  National  Historic  Preservation  Act  of  1966, 
as  amended  (16  U.S.C.  >470),  EO  1 1593  (identification  and 
protection  of  historic  properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C.  33469a- 1  ct  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and  related 
activities  supported  by  this  award  of  assistance. 

1 5.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of  1966 
(PL.  89-544.  as  amended.  7  U.S.C.  332131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm  blooded  animals 
held  for  research,  teaching,  or  other  activities  supported  by  this 
award  of  assistance. 

1 6.  Will  comply  with  the  Lead-Based  Paint  Poisoning  Prevention 
Ad  (42  U.S.C.  334801  et  seq.)  which  prohibits  the  use  of  lead- 
based  paint  in  construction  or  rehabilitation  of  residence 
structures. 


17. 


Will  cause  to  be  perfonned  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  0MB  Circular  No.  A- 133,  AAudits 
of  States,  Local  Governments,  and  Non-Profit  Organizations.s 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulaions  and  policies 
governing  this  program. 
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TITLE 


DATE  SUBMITTED 


standard  K.-n,  4:4B  (Rev.  ~^^i~i  Back 


63122 

Federal  Re^i!' 

.ter    \'f 

-\    64,  No.  222 /Thursday, 

November 

18,  1999 /Notices 



w 

1 

■s 

i 

C           ao 

i 

3          c 

c  -a  r 

— _ 

ill 

2  c: 

s"  i 

^** 

; 

1 

1 

"  ?  ':^ 

j 

•s  1  ^ 

I 

Co 

90 

^    SI'S 

m 

W*l 

a.  S   » 

i 

i.^l 

i 

00 

u  ii    •- 

so 

i 

ar  should 
ng  for  mu 
all  mstruc 

5 
>-  - 

Z 
1 

u 

m 

! 

c 

c 

O       go     V 

o 

0 

—  £  8 

1 

U 

i 

lis: 

j — -™_ — 

s 

a. 

^     3 

^ 

X 

o   cr  «; 

O 

UJ 

funding  f 
licants  re 
:  column! 

>•  — 

2P  SS 

yj 

_  -a 

1 

§<  3 

.  Q 

1 

8-    -5. 

Z 

o 

a. 

1 

K    S  _ 

a  * 

z 

W3 

applicants  1 
Project  Ye 
ompletc  al 
orm 

SUMMA 
CATION 

1 

o 

H 

-<        2 

3       - 

«»,    c         U    ■^ 

A- budget: 

ENT  OF  EDU 

5 
>-  — 

0 

J 
1 

j 

" 

0       ^ 

I    0 

IP 

i 

1 

Z        2 

I  s 

^■* 

u      : 

=        5 

U  ui 

i 

S      ^ 

-        Q£ 

'j:  a 

5 

H         6 

■^        t 

yi 

>-    — 

I 

06     ; 

3         R 

2 

i~ 

A<         : 

^ 

U         2 

9        V 
Z 

o 
z 

• 
5 

5 

u 

>  -- 

_      CO 

C 

£ 

j 

o 

j 

1 

c 

90 

i 

i 

1 

2 

1 

^ 

^ 

\ 

1 

c 

£ 
z 

'J 

c 

'■r 

u 

C 

u 

a 
Si 

c 

> 

i 

a. 
5 

1 

3 
V) 

1 

1 

c 
o 
U 

c 
o 

e 

a 

u 

6 

00 

U 

1 

,        1 

a 

O 

u 

1 

o 

C 

eo 

c 

'b 

3 

-  £ 

6 

Z 

Q 

.  •    - 

r^ 

) 

1 

—       i      r^ 

' 

BILLING  CODE 


Federal  Register 

i^'ol.  64,  Xo,   222  'Thursdav.   Novprr.bpr   18.    l '- 

OM    N.'t,f,.v                      63123 

■7— 

i 

i      ? 

j 

\ 

c  -a  — 

! 

! 

ill 

Is 

j 

1 

1 

8^1 

(- 

) 

"  f  ." 

1 

i 

:S    S    K 

[ 

1          ! 

mplete  i 
ycargr 
ns  befo 

1                 : 

1 

j 

i 

4~- , 

i 

o  -  ° 

Sill 

ill 

>■  ^ 

( 

1          1 

4^-'^ 

i               1 

1 

8  2- 

w     u 

a  ^ 

j               i 

1 

.^11 

a. 

1 

i 

■ 

! 

tf^ 

; 

[ 

i 

; 

1|£ 

i 

k.     3 

ing  fo 
Itsreq 
umns 

i 

^^ 

■>»• 

1 

I 

i 

•g  So 

§     U     u 

s 

i 
1 

j          i 

i                    I 
i                    I 

^ 

«&3 

>" 

1 

I'll 

i              1 
i               j 

1 

ih 

< 

i 

I                             i 

z 

c  _    u 

rSUMM 
FUNDS 

i 

j 

^^ 

Applies 
"Projcci 
complei 
form 

; 
I       1       ' 

i       1       1 

< 

U  -J 

S 

j                1        !        1 

^1 

5  ^ 

1                1        i 

II                11 

a. 

1            1            !            i 

u^ 

CTION  B 
NON-F 

'                         1                          '                          ■ 

i                          '             ■ 

X 

fN 

1 

' 1 

' ( 

1 

u 

i 

Ma 

V3 

S 

( 

i                i 

>•  -^ 

i           i           !           ! 

^^ 

n  ■?- 

!           i            I            ; 

ij 

^'' 

2^ 

! 

Z 

a. 

'                    <                    i 

^i^ 

t 

1 

i 

■*w 

1 

i 

i 
1 

i             ' 

j 

1 

1 

1 

i 
1 

■       j 

1 

I 

i 

i 

>  ^ 

' 

i 

j 

e 
o 

1 

! 

i 

i 

.1 

1 

5 

' 

1 

— ^ ._ 

■s 

i    2           !                   j 

•3 

o 

91 

i     w          . 

e 

I 

BILLING  CODE 

2 

i 

o 

Z 

1 

CO 

U 

•D 
3 
ffl 

i 

2 

IS 
V 

5 

CO 

& 

c 
•c 
u. 

> 
r-1 

c 
u 

E 

ex 

'5 
cr 
'iL 

1 

3 
t/5 

3 

c 

1 

en 

C 

i 
oc 

9  Total  Direct  Co 
(lines  1-8) 

o 

1 1 .  Training  Stipe 

1 1    Total  (  osts 
(lines  "J  1  1) 

d 
Z 

§ 

0 

40OO-01--C-A 

Public  reporting  burden  for  this  collection       to  22  hour 

s  per  response,  with  an 

average  of 

of  information  is  estimated  to  vary  from  13          1 7.5  hours 

per  response,  including  the  time                    | 

f 

63124 


Federal   Register /Vol.   64,  No.   222T'nurM! 


iV 


November  IB.  1999 /Notices 


reviewing  iiinU  lu  iiuns.  searching  existing 
(lata  sources,  gathering  and  maintaining  the 
liata  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden  estimate  or 
anv  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  U.S.  Department 
of  Education.  Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651:  and  the  Office  of  Management 
iiid  Budget,  Paperwork  Reduction  Project 
■H~-,-ni02,  Washinotnn,  DC  2nsfn 

INSTRLCTIONS  FOR  EU  FORM  524 

General  Instructions 

This  form  is  used  to  apply  to  individual 
U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise, 
provide  the  same  budget  information  for  each 
vear  of  the  multi-year  funding  request.  Pay 
attention  to  applicable  program  specific 
instructions,  if  attached. 

Section  A— Budget  Summary 

I'.S.  Department  of  Education  Funds 

.Ml  applicants  must  complete  Section  A 
and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 


Lines  1-11,  columns  (aHe):  For  each 
project  year  for  which  funding  is  requested, 
show  the  total  amount  requested  for  each 
applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  mujti- 
year  total  for  each  budget  category.  If  funding 
is  requested  for  only  one  project  year,  leave 
this  column  blank. 

Line  12,  columns  (aHe):  Show  the  total 
budget  request  for  each  project  year  for 
which  funding  is  requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B — Budget  Summary 

Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer 
to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should 
be  shown  for  each  applicable  budget  category 
on  lines  1-11  of  Section  B. 

Lines  1-11.  columns  (a)-(e):  For  each 
project  year  for  which  matching  funds  or 
other  contributions  are  provided,  show  the 
total  contribution  for  each  applicable  budget 
category. 

Lines  1-11.  column  (f):  Show  the  multi- 
year  total  for  each  budget  category.  If  non- 


Federal  contributions  are  provided  for  only 
one  year,  leave  this  column  blank. 

Line  12.  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each 
project  year. 

Line  12,  column  (f):  Show  the  total  amount 
to  be  contributed  for  all  years  of  the  multi- 
year  project.  If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C— Other  Budget  Information 

Pay  attention  to  applicable  program  specific 
instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown, 
by  project  year,  for  each  budget  category 
listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period.  In  addition, 
enter  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 
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PRO|K(T  DOCIMKNTATION 

Note:  Submit  the  appropriate  documents 
and  information  as  specified  below  for  the 
following  programs: 

•  Comprehensive  School  Grants 

•  Svstemuide  Improvement  Grants 

SF.LTION  A 

A  copy  of  applicants  transmittal  letter 
requesting  the  appropriate  State  educational 
agency  to  comment  on  the  application.  This 
requirement  does  not  apply  to  schools 
funded  bv  the  Bureau  of  Indian  Affairs.  (See 
34  CFR  74. 15.5  and  75.156  below.) 

*»  75,155  Review  procedure  if  State  may 
comment  on  applications:  Purpose  of 
§§75  1 5f>-75. 1 58.  If  the  authorizing  statute 
for  a  program  requires  that  a  specific  State 
agent;y  be  given  an  opportunity  to  comment 
on  each  application,  the  State  and  the 
applicant  shall  use  the  procedures  in 
§§  75.156-75.158  for  that  purpose. 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

Cross-Reference:  See  34  CFR  part  79 
(Intergovernmental  Review  of  Department  of 
Education  Programs  and  Activities)  for  the 
regulations  implementing  the  application 
review  procedures  that  States  may  use  under 
E.O.  12372.  (In  addition  to  the  requirement 
'in  §75.155  for  review  by  the  State 
educational  agency,  the  application  is  subject 
to  review  by  State  Executive  Order  12372 
process.  Applicants  must  complete  item  16  of 
the-  application  face  sheet  (Standard  Form 
424.  .Application  for  Federal  Assistance)  by 
either  (a)  specifying  the  date  when  the 
application  was  made  available  to  the  State 
Single  Point  of  Contact  for  review  or  (b) 
indicating  that  the  program  has  not  been 
selected  by  the  State  for  review.) 

§  75.156  When  an  applicant  under  §  75.155 
must  submit  its  application  to  the  State: 
proof  of  submission,  (a)  Each  applicant  under 
a  program  covered  by  §  75.155  shall  submit 
a  copy  of  its  application  to  the  State  on  or 
before  the  deadline  date  for  submitting  its 
application  to  the  Department,  (b)  The 
applicant  shall  attach  to  its  application  a 
copv  of  its  letter  that  requests  the  State  to 
comment  on  the  application. 
(Authoritv:  20  U.S.C.  1221e-3(a)(l)) 

SECTION  B 

Evidence  of  compliance  with  the  Federal 
requirements  for  participation  of  students 
enrolled  in  nonprofit  private  schools.  (See 


section  7116(h)(2)  of  Public  Law  103-382 
and  34  CFR  75.119.  76.652.  and  76.656 
below.) 

Sec.  7116.  Applications.  •(2)  in  designing 
the  program  for  which  application  is  made. 
the  needs  of  children  in  nonprofit  private 
elementary  and  secondary  schools  have  been 
taken  into  account  through  consultation  with 
appropriate  private  school  officials  and, 
consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be 
served  whose  educational  needs  are  of  the 
type  and  whose  language  and  grade  levels  are 
of  a  similar  type  to  those  which  the  program 
is  intended  to  address,  after  consultation 
with  appropriate  private  school  officials, 
provision  has  been  made  for  the  participation 
of  such  children  on  a  basis  comparable  to 
that  provided  for  public  school  children." 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

§  75.119  Information  needed  if  private 
schools  participate.  If  a  program  requires  the 
applicant  to  provide  an  opportunity  for 
participation  of  students  enrolled  in  private 
schools,  the  application  must  include  the 
information  required  of  subgrantees  under  34 
CFR  76.656. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1880-0513) 
(Authority:  20  U.S.C.  1221e-3(a)(l)) 

§  76.652  Consultations  with  representatives 
of  private  school  students. 

(a)  An  applicant  for  a  subgrant  shall 
consult  with  appropriate  representatives  of 
students  enrolled  in  private  schools  during 
all  phases  of  the  development  and  design  of 
the  project  covered  by  the  application, 
including  consideration  of: 

(1)  Which  children  will  receive  benefits 
under  the  project; 

(2)  How  the  children's  needs  will  be 
identified; 

(3)  What  benefits  will  be  provided; 

(4)  How  the  benefits  will  be  provided;  and 

(5)  How  the  project  will  be  evaluated. 

(b)  A  subgrantee  shall  consult  with 
appropriate  representatives  of  students 
enrolled  in  private  schools  before  the 
subgrantee  makes  any  decision  that  affects 
the  opportunities  of  those  students  to 
participate  in  the  project. 

(c)  The  applicant  or  subgrantee  shall  give 
the  appropriate  representatives  a  genuine 
opportunity  to  express  their  views  regarding 
each  matter  subject  to  the  consultation 
requirements  in  this  section. 


(Authoritv:  20  U.S.C.  1221e-3(a)(l)) 

§  76.656     Information  in  an  application  for 
a  subgrant.  An  applicant  for  a  subgrant  shall 
include  the  following  information  in  its 
application: 

(a)  A  description  of  how  the  applicant  will 
meet  the  Federal  requirements  for 
participation  of  students  enrolled  in  private 
schools. 

(b)  The  number  of  students  enrolled  in 
private  schools  who  have  been  identified  as 
eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in 
private  schools  who  will  receive  benefits 
under  the  program. 

(d)  The  basis  the  applicant  used  to  select 
the  students. 

(e)  The  manner  and  extent  to  which  the 
applicant  complied  with  §  76.652 
(consultation). 

(f)  The  places  and  times  that  the  students 
will  receive  benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the 
program  benefits  the  applicant  will  provide 
to  public  and  private  school  students,  and 
the  reasons  for  the  differences. 
(Authority:  20  U.S.C  1221e-3(a)(l)) 

SECTION  C 

Check  the  appropriate  box  below: 

•  There  are  no  eligible  nonprofit  pri- 
vate schools  in  the  proposed  service 
delivery  area  that  wish  to  participate 

in  the  project.  D 

•  One  or  more  eligible  nonprofit  private 
schools  in  the  proposed  service  deliv- 
ery area  with  to  participate  in  the 
project  and  are  listed  on  the  enclosed 
Student  Data  form  □ 

•  There  are  no  eligible  nonprofit  pri- 
vate schools  in  the  proposed  service 
delivery  area.  D 

SECTION  D 

If  applicable,  identify  on  the  line  at  the 
right  the  Empowerment  Zone,  Supplemental 
Empowerment  Zone,  or  Enterprise 
Community  that  the  proposed  project  will 
serve.  (See  the  competitive  priority  and  the 
list  of  designated  Empowerment  Zones  and 
Enterprise  Communities  in  previous  sections 
of  this  application  package.) 
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PROGRAiM  ASSURANCES 


NOTE:    The  authorizing  sutute  requires  applicants  under  certain  programs  to  provide 
assurances.  This  form  must  be  completed  for  applications  uader  the  foUowing 


progmma: 


•  Comprehensive  School  Grants 

•  Systemwide  Improvement  Granti 


As  the  duly  authorized  representative  of  the  applicant,  I  certiiy-  that  i>.e  applicar.t 

.  Will  not  reduce  the  level  of  State  and  local  funds  that  the  applicant  exoends  for  biling-aaJ 
education  or  special  alternative  instruaionai  programs  if  the  appucar.t  is  awarded  a  ^ant 
under  the  program. 

•     Will  employ  in  the  proposed  project  teachers  who  are  proficient  m  English,  mciudma 
written  and  oral  communication  skills. 


•     Will  integrate  the  proposed  project  with  the  applicant's  overall  educauonaJ 


program. 


•     Has  developed  this  appOcation  in  consultation  with  an  advisorv  council,  the  majority  of 
whose  members  are  parents  and  other  representatives  of  the  children  and  vouth  to  be  served 
in  the  proposed  project. 

(Authority:  20  U.S. C.  7426(g)) 


Authorized  Representative 


Signature 


Tvped  Name 


Title 


Date  Signed 


-Applicant  Organizaijon 
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Notice  to  All  Applicants 

The  purpose  of  this  enclosure  is  to  inform 
you  about  a  new  provision  in  the  Department 
of  Education's  General  Education  Provisions 
Act  (GEPA)  that  applies  to  applicants  for  new 
grant  awards  under  Department  programs. 
This  provision  is  Section  427  of  GEPA, 
enacted  as  part  of  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382). 
To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects  applicants  for 
new  grant  awards  under  this  program.  ALL 
APPLICANTS  FOR  NEW  AWARDS  MUST 
INCLUDE  INFORMATION  IN  THEIR 
APPLICATIONS  TO  ADDRESS  THIS  NEW 
PROVISION  IN  ORDER  TO  RECEIVE 
FUNDING  UNDER  THIS  PROGRAM. 

(If  this  program  is  a  State-formula  grant 
program,  a  State  needs  to  provide  this 
description  only  for  projects  or  activities  that 
it  carries  out  with  funds  reserved  for  State- 
level  uses.  In  addition,  local  school  districts 
or  other  eligible  applicants  that  apply  to  the 
State  for  funding  need  to  provide  this 
description  in  their  applications  to  the  State 
for  funding.  The  State  would  be  responsible 
for  ensuring  that  the  school  district  or  other 
local  entity  has  submitted  a  sufficient  section 
427  statement  as  described  below.) 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant  for 
funds  (other  than  an  individual  person)  to 
include  in  its  application  a  description  of  the 
steps  the  applicant  proposes  to  take  to  ensure 
equitable  access  to,  and  participation  in,  its 
Federally-assisted  program  for  students, 
teachers,  and  other  program  beneficiaries 
with  special  needs.  This  provision  allows 
applicants  discretion  in  developing  the 
required  description.  The  statute  highlights 
six  types  of  barriers  that  can  impede 
equitable  access  or  participation:  gender, 
race,  national  origin,  color,  disability,  or  age. 
Based  on  local  circumstances,  you  should 
determine  whether  these  or  other  barriers 
may  prevent  your  students,  teachers,  etc. 
from  such  access  or  participation  in,  the 
Federally-funded  project  or  activity.  The 
description  in  your  application  of  steps  to  be 
taken  to  overcome  these  barriers  need  not  be 
lengthy;  you  may  provide  a  clear  and 
succinct  description  of  how  you  plan  to 
address  those  barriers  that  are  applicable  to 
your  circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate 
the  requirements  of  civil  rights  statutes,  but 
raiher  to  ensure  that,  in  designing  their 
projects,  applicants  for  Federal  funds  address 
equity  concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve  to 
high  standards.  Consistent  with  program 
requirements  and  its  approved  application, 
an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  eliminate  barriers  it 
identifies. 


What  are  Examples  of  How  an  Applicant 
Might  Satisfy  the  Requirement  of  This 
Provision? 

The  following  examples  may  help  to 
illustrate  how  an  applicant  may  comply  with 
Section  427. 

(1)  An  Applicant  that  proposes  to  carry  out 
an  adult  literacy  project  serving,  among 
others,  adults  with  limited  English 
proficiency,  might  describe  in  its  application 
how  it  intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  Applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
materials  available  on  audio  tape  or  in  braille 
for  students  who  are  blind. 

(3)  An  Applicant  that  proposes  to  carry  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
less  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants  may 
already  be  implementing  effective  steps  to 
ensure  equity  of  access  and  participation  in 
their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the 
requirements  of  this  provision. 

Estimated  Burden  Statement  for  GEPA 
Requirements 

The  time  required  to  complete  this 
information  collection  is  estimated  to  vary 
from  1  to  3  hours  per  response,  with  an 
average  of  1.5  hours,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the 
time  estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to;  U.S.  Department  of 
Education,  Washington,  DC  20202-^651. 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Kesponsibiiitv  Matters;  and  Drug-Free 
Workplace  Requirements 

Applicants  should  refer  to  the  regulations 
cited  below  to  determine  the  certification  to 
which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for 
certification  included  in  the  regulations 
before  completing  this  form.  Signature  of  this 
form  provides  for  compliance  with 
certification  requirements  under  34  CFR  Part 
82,  "New  Restrictions  on  Lobbying,"  and  34 
CFR  Part  85,  "Government-wide  Debarment 
and  Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for  Drug- 
Free  Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  material  representation 
of  fact  upon  which  reliance  will  be  placed 
when  the  Department  of  Education 
determines  to  award  the  covered  transaction, 
grant,  or  cooperative  agreement, 

.1.  Lobbying 

As  required  by  Section  1352,  Title  31  of  the 
U.S.  Code,  and  implemented  at  34  CFR  Part 
82,  for  persons  entering  into  a  grant  or 
cooperative  agreement  over  $100,000,  as 
defined  at  34  CFR  Part  82,  Sections  82.105 
and  82.110,  the  applicant  certifies  that; 


(a)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  underdesigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  making  of 
any  Federal  grant,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  anv  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form — LLL, 
"Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and 
subcontracts)  and  that  all  subrecipients  shall 
certify  and  disclose  accordingly 

2.  Debarment.  Suspension,  and  Other 
Responsibility  Matters 

.\s  required  by  Executive  Order  12549, 
Debarment  and  Suspension,  and 
implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered 
transactions,  as  defined  at  34  CFR  Part  85, 
Sections  85.105  and  85110— 

.■\.  The  applicant  certifies  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarmeni,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  application  been  convicted  of 
or  had  a  civil  judgement  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or 
contract  under  a  public  transaction;  violation 
of  P'ederal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application  had  one  or  more 
public  transaction  (Federal.  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify 
to  any  of  the  statements  in  this  certification, 
he  or  she  shall  attach  an  explanation  to  this 
application. 
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3.  Drug-Free  Workplace  (Grantees  Other 
Than  Individuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1988.  and  implemented  at  34  CFR  Part 
85,  Subpart  F.  for  grantees,  as  defined  at  34 
CFR  Part  85,  Sections  85  605  and  85.610- 

A.  The  applicant  certifies  that  it  will  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employeed 
for  violation  of  such  prohibition; 


(b)  Establishing  an  on-going  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 


of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  emplovment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify'  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 
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(e)  Notifying  the  agency,  m  writing,  withir^  '0  ca  e'idar  days 
after  receiving  notice  under  suDparagrapn  ■c!,;^2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction    Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to  Director  Grants  Policy  and 
Oversight  Staff,  U  S   Department  of  Education   400  Maryland 
Avenue,  S  W  (Room  3652,  GSA  Regional  Office  Building  No. 
3),  Washington,  DC  2C202-4248    Notice  shall  include  the 
identification  number(s)  of  each  affected  grant; 

(f)  Taking  one  of  the  following  actions   with"  3C  :<3;e-^-dar  days 
of  receiving  notice  under  subparagraph  (d)(2;.  with  .-espect  to 
any  employee  who  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  agair^s'  such  an 
employee,  up  to  and  including  termination  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  '  9^3   as  amended,  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal.  State,  or  locai  heaitn    aw 
enforcement,  or  other  appropriate  agency, 


DRUG-FREE  WORKPLACE 
{GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988  and 
mpiemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees  as 
defined  at  34  CFR  Pari  85.  Sections  85,605  and  85  610- 

A  As  a  condition  of  the  grant.  I  certify  that  I  will  not  engage  m 
tne  unlawful  manufacture,  distribution,  dispensing,  possession, 
or  use  of  a  controlled  substance  in  conducting  any  activity  with 
the  grant;  and 

B    If  convicted  of  a  cnminal  drug  offense  resulting  from  a 
violation  occurnng  dunng  the  conduct  of  any  grant  activity,  I 
will  report  the  conviction,  in  writing,  within  10  calendar  days  of 
the  conviction,  to  Director.  Grants  Policy  and  Oversight  Staff. 
Department  of  Education,  400  Maryland  Avenue.  S  W  (Room 
3652,  GSA  Regional  Office  Building  No.  3),  Washington,  DC 
20202-4248    Notice  shall  include  the  identification  numt>er(s) 
of  each  affected  grant. 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c),  (d),  (e)  and  (0. 

B  The  grantee  may  insert  in  the  space  orovided  below  the 
site(s)  for  the  performance  of  work  done  m  connection  with  the 
specific  grant. 

Place  of  Performance  (Street  address  city,  county,  state,  zip 
code) 


Check  [  ]  if  there  are  workplaces  on  ''ite  that  are  not  identified 
here 


As  the  duly  authorized  representative  o*  -hp  applicant,  I  hereby  certify  that  ;ne  applicant  will  comply  with  the  above  certifications 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


)ATE 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


Ti'is  cert'ficatiof'  is  req^^red  Dy  ;he  Depan^^en;  of  Educat.o"  regulations  ir^piemenj.ng  Executive  Order  12549  Deba'-ie"'  a-:  Sjsce-'S.on,  34  CFR 
PaT  85  for  ail  lower  tie'  transactions  meeting  the  threshold  and  tier  requirements  stated  at  Section  85  110 


Instructions  for  Certification 

1  By  signing  and  submitting  th'S  proposal  the  prospect've  lowe-  t'er 
participant  ,s  providing  the  certification  set  out  below 

2  The  certification  in  this  clause  is  a  material  representat  or-  o'  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered 
into    If  It  IS  later  determined  that  the  prospective  lower  tier  partiapant 
knowingly  rendered  an  erroneous  certification  m  addition  to  other 
remedies  available  to  the  Federal  Government  the  department  or 
agency  with  which  this  transaction  originated  may  pursue  available 
remedies   including  suspension  and/or  debarment 

3  The  prospective  lower  tier  participant  shall  provide  immediate 
wntten  notice  to  the  person  to  which  this  proposal  is  supr^itted  if  a; 
any  time  the  prospective  lower  tier  participant  learns  that  its 
certification  was  erroneous  when  submitted  or  has  become  errcnecus 
by  reason  of  changed  circumstances 

4  The  terms  "covered  transaction  "  "debarred  " '  susoenaed 
"ineligible  "  "lower  tier  covered  transaction  "  'participant " "  person  " 
"primary  covered  transaction," "  pnncipa!  "  "proposal,"  and  "volunta-iy 
excluded  "  as  used  m  this  clause  have  the  meanings  set  out  m  the 
Definitions  and  Coverage  sections  of  rules  implementing  Executive 
Order  12549  You  may  contact  the  person  to  which  this  proposal  ^s 
submitted  for  assistance  n  obtaining  a  copy  of  those  regulations 

5  The  prospective  lower  tie'  panicipant  ag-ees  by  s,;Cm  r  -g  this 
proposal  that  should  the  proposed  covered  t'ansactio^  oe  entered 
into.  It  shall  not  Knowingly  enter  into  any  lower  tie'  cove'ed  tra-saction 
with  a  person  who  is  debarred,  suspended,  declared  ineiig,Die  or 
voluntarily  excluded  'rom  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this 
transaction  originated 


6    Tne  p'ospe~t  ve  icwer  t  e- pat'Cpa'^' '-"-e' aj'ees  r.  s.D~.;r..ng 
this  proposal  that  i;  wiii  include  the  clause  t  ;>ec  ACe"  'cat  o" 
Regarding  Debarment  Suspension   Ineiig  bilTy  anc  voiunta'-y 
Exclusion-Lower  Tie'  Cove'ed  T'ansactions  ;  without  m>d:'ication.  in 
ail  lower  tie'  ccve'ed  tra"sac'  ons  a-^c  -  a    so-c  ta'ons  for  lower  tier 
covered  fansact'ons 

A  patiCipan;  in  a  cove'ed  t'ansact.c  may  re'y  ^po-  s  ze"  '<za'/0" 
of  a  prospective  participant  i'-'  a  icwe'  ■•«•  ccve'ed  t'a-sa:!  3'  '-a:  ••  is 
not  debarred   suspended   neiigipie  or  vQi^^ntaniy  excluded  from  ine 
covered  transaction  uniess  it  knows  that  t'le  certification  is  erroneous 
A  participant  may  decide  the  method  a'^d  ''equency  by  wtiich  it 
dete-mines  the  eligibility  o'  its  pnncipais    Eacr.  participant  may  but  is 
rot  'ecu'ed  tc   cnecK  'he  Ncp'ocu'e'^ent  List 

8  Nothing  contained  m  the  fo'ecc  ~z  s^3-  be  co'tt'^e"  v:  '"-r-quire 
establishment  of  a  system  of  reco'd?   -  cde-  :r  -eide-  -  caoo  faith 
the  certification  required  by  this  c  a^se    ""-e  » -:w  eoce  a-: 
infonnation  of  a  participan-  s  -:•  'ea„  -ec  •;  e«  "ee-:  '-a'  a-  ■■-  is 
normally  possessed  bj  a  p-_;e-'  se's:-   -  :-e  C"C  -a  >  ::._'se  of 
business  oeai  nqs 

9  Except  for  transactions aulhortMdunde' pa  a;  s:-  '  :'-'-ie 
instructions,  if  a  participant  in  a  covered  tra -sac  :-  --.a  -;  .  e--e's 
into  a  lower  tier  covered  transaction  a  ;^  a  .-e-sr,-  v.":  <;  ":.!,ot--:ed 
debarred,  ineligible,  or  voluntanly  excluded  from  participation  m  this 
fansaction  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  departmwnt  or  agency  with  which  this  transaction 
onginated  may  pursue  available  rentedies.  including  suspension 
and/or  deba^-e-t 


Certification 


(1)  The  prospective  lower  tier  participant  certifies  by  submission  of  this  proposal  that  neither  it  nor  its  principals  are  presently  debarred, 

Suspended  proposed  for  debarment,  declared  mengible.  or  voiuntaniy  excluded  from  partiapation  in  this  transaction  by  any  Federal 
department  or  agency. 

(2)  VVhe'e  the  prospective  lower  tier  participant  is  una!:ie  tc  cetiS  to  any  o'  tt~e  s'a'e-^ents  -  "-s  certification,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal 


NAME  OF  APPLICANT 

PP^AV'.ARD  NCVBER  iND 

OS  PRT; 

.lEC  SAt.'E 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DA'E 

ED  80-0014  9'90  (Replaces  GCS-OOS  (REV  12'88    wh.ch  is  obso-ete) 
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Disclosure  of  Lobbying  Activities 

or7-,p!-jic  this  form  to  disclose  lobbying  activities  pursuant  to  3  1  U  S.C 
(See  reverse  for  public  burden  disclosure) 


Type  of  Federal  Action: 

a,  contract 
_     b^  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
f  loan  insurance 


2. 


Statu>  uf  Kderal  Action: 
a.  bid/offer/application 

b.  initial  award 

c.  post-award 


Name  and  Address  of  Reporting  Entity: 

Prime         Subawardee 

Tier  ,  if  knuwn: 


3.     Report  Type: 


a.  initial  filing 
b  material  change 


For  material  change  only: 

Year  ______  quarter 

Date  of  last  report 


5. 


If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter 
Name  and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Departmenty.Agency: 


8.  Federal  .Action  Number,  if  known: 


10.  a.  Name  and  .Address  of  Lobbymg  Registrant 

fifindnidual,  last  name,  first  name.  Ml_, 


1 1.   Information  requested  through  this  form  is  authorized  bv 
title  31  I  .S.C.  section  1352.  This  disclosure  of  lobbvmg 
activities  is  a  material  representation  of  fact  upon  which 
reliance  was  placed  by  the  tier  above  when  this  transaction 
was  made  or  entered  into.  This  disclosure  is  required 
pursuant  to  31  U.S.C.  1352.  This  information  will  be  reported 
to  the  Congress  semi-annually  and  will  be  available  for  public 
inspection.  Any  person  who  fails  to  file  the  required 
disclosure  shall  be  subject  to  a  civil  penaltv  of  not  less  than 
$10,000  and  not  more  than  $100,000  for  each  such  failure. 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 


$ 


b.   Individuals  Performing  Services  (including  address  if 
different  from  So   lOa) 

(last  name,  first  name,  MI): 


-Signature: 


Print  Name: 
Title: 


Federal  Use  Only 


Telephone  No.: 


Date: 


Authorized  for  Local  Reproduction 
Standard  Form  -  LLL  (Rev.  7-97) 
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Instruction.s  for  Completion  of  SF-Ll.L. 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  f:ompleted  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or^a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352,  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
emplovee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identif>'  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  foUowup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  which  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city,  State 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is.  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee.  e.g..  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

3.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee."  then  enter  the 
full  name,  address,  city.  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation,  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number;  Invitations  for  Bid 
(IFB)  number;  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agency).  Included 
prefixes.  e"g..  "RFP-DE-90-o6l." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5. 


10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

(b)  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name.  First 
Name,  and  Middle  Initial  (MI). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  persons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20,503 

Empowerment  Zones  and  Fnterpnse 
Communities 

(As  of  January  13,  1999) 
Empowerment  Zones 

California:  Los  Angeles,  Oakland,  Santa  Ana, 

Riverside  County ' 
Connecticut:  New  Haven  * 
Florida:  Miami  * 
Georgia:  Atlanta,  Cordele"  * 
Illinois:  Chicago.  East  St.  Louis  *.  UUin' 
Indiana:  Gary.  East  Chicago 
Kentucky:  Kentucky  Highlands'  {Clinton, 

Jackson,  and  Wayne  Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston  * 
Michigan:  Detroit 
Minnesota:  Minneapolis  * 
Mississippi:  Mid-Delta '  (Bolivar,  Holmes, 

Humphreys,  LeFlore,  Sunflower, 

Washington  Counties) 
Missouri/Kansas:  Kansas  City,  Kansas  City 
Missouri:  St.  Louis  * 
New  Jersey:  Cumberland  County 
New  York:  Harlem.  Bronx 
North  Dakota:  Lake  Agassiz* 
Ohio:  Cleveland,  Cincinnati,  Columbus  * 
Ohio/West  Virginia:  Ironton/Huntington  * 
Pennsylvania/New  Jersey:  Philadelphia/ 

Camden 
South  Carolina:  Columbia/Sumter 
South  Dakota:  Oglala  Sioux  Reservation  in 

Pine  Ridge" 
Tennessee:  Knoxville 
Texas:  Houston,  El  Paso  * ,  Rio  Grande 

Valley "  (Cameron,  Hidalgo,  Starr,  and 

Willacy  Counties) 
Virginia:  Norfolk  * /Portsmouth 

Enterprise  Communities 

Alabama:  Birmingham 
Alabama:  Chambers  County  *.  Greene 
County ',  Sumter  County  * 


Alaska:  Juneau ' 

Arizona:  Arizona  Border '  (Cochise.  Santa 
Cruz  and  Yuma  Counties).  Phoenix. 
Window  Rock* 
Arkansas:  East  Central  *  (Cross.  Lee,  Monroe, 
and  St.  Francis  Counties).  Mississippi 
County '.  Pulaski  County 
California:  Imperial  County*.  Los  Angeles, 

Huntington  Park,  San  Diego,  San 

Francisco,  Bayview,  Hunter's  Point, 

Watsonville',  Orange  Cove* 
Colorado:  Denver 

Connecticut:  Bridgeport,  New  Haven 
Delaware:  Wilmington 
District  of  Columbia:  Washington 
Florida:  Jackson  County  *,  Miami,  Dade 

County,  Tampa,  Immokalee ' 
Georgia:  Albany,  Central  Savannah  River* 

(Burke.  Hancock.  Jefferson.  McDuffie. 

Tallafero.  and  Warren  Counties),  Crisp 

County  *,  Dooley  County  * 
Hawaii:  Kaunakakai" 
Illinois:  East  St.  Louis.  Springfield 
Indiana:  Indianapolis,  Austin' 
Iowa:  Des  Moines 
Kansas:  Leoti  * 

Kentucky:  Louisville,  Bowling  Green ' 
Louisiana:  Macon  Ridge  *  (Catahoula, 

Concordia,  Franklin,  Morehouse,  and 

Tensas  Parishes),  New  Orleans,  Northeast 

Louisiana  Delta"  (Madison  Parish), 

Ouachita  Parish 
Maine:  Lewiston  * 
Massachusetts:  Lowell,  Springfield 
Michigan:  Five  Cap ',  Flint,  Muskegon, 

Harrison  * 
Minnesota:  Minneapolis,  St.  Paul 
Mississippi:  Jackson.  North  Delta  Area  * 

(Panola,  Quitman,  and  Tallahatchie 

Counties) 
Missouri:  East  Prairie ",  St.  Louis 
Montana:  Poplar' 
Nebraska:  Omaha 
Nevada:  Clarke  County.  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  La  Jicarita  * 

(Mora.  Rio  Arriba,  Taos  Counties), 

Deming  * 
New  York:  Albany,  Schenectady,  Troy 
New  York:  Buffalo.  Rochester 
New  York:  Newburg,  Kingston 
North  Carolina:  Charlotte 
North  Carolina:  Edgecombe,  Halifax, 

Robeson,  Wilson  Counties* 
Ohio:  Akron,  Columbus,  Greater  Portsmouth " 

(Scioto  County) 
Oklahoma:  Choctaw,  McCurtain  Counties ', 

Oklahoma  City.  Ada  * 
Oregon:  Josephine  County  *,  Portland 
Pennsylvania:  Harrisburg.  Lock  Haven  *, 

Pittsburgh.  Unionlown  * 
Rhode  Island:  Providence 
South  Carolina:  Charleston.  Williamsburg, 

Florence  County  ".  Hallandale  * 
South  Dakota:  Beadle,  Spink  Counties  * 
Tennessee:  Fayette,  Haywood  Counties', 

Memphis,  Nashville.  Rutledge' 
Tennessee/Kentucky:  Scott,  McCreary 

Counties  * 
Texas:  Dallas.  El  Paso,  San  Antonio,  Waco. 

Uvalde  * 
Utah:  Ogden 
Vermont:  Burlington 
Virginia:  Accomack  (Northampton  County)', 

Norfolk 
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V\  i-.hinglim:  Lower  Yakima  County'.  Seattle, 

1  rii  oma,  Collie  * 
West  Virginia:  Charleston",  Huntington. 

.VlcDoweil  County  ',  West  Central 

Appalachia  '  (Braxton,  Clay,  Fayette, 

Nicholas,  and  Roane) 
Wisconsin:  Milwaukee,  Keshena  * 


'Denotes  rural  designee. 

'  AUd  an  Enterprise  Community,  Round 

State  Single  Point  of  Contact 

(As  of  April  22,  1999) 

Note:  In  ac(:ordan(  e  with  Executive  Order 
12,i'2.  Intergovernmental  Review  of  Federal 
Programs,  this  hsting  represents  the 
designated  State  Single  Points  of  Contact 
iSSPOCs)  Because  participation  is  voluntary, 
some  States  and  Territories  no  longer 
participate  in  the  process  These  include; 
.•Mabama.  .Maska.  .\merican  Samona, 
("olorado,  Connecticut.  Hawaii,  Idaho, 
Kansas.  Louisiana.  Massachusetts 
Minnesota.  Montana.  Nebraska,  New  Jersey, 
Ohio.  Oklahoma,  Oregon.  Pennsylvania, 
South  Dakota,  Tennessee,  Vermont,  Virginia, 
and  Washington 

The  jurisdictions  not  listed  no  longer 
partif:ipate  m  the  process  However,  an 
applicant  is  still  eligible  to  apply  for  a  grant 
oT  grants  even  if  its  respective  State, 
Territorv,  Commonwealth,  etc.  does  not  have 
a  SSPOC. 

ARIZONA 
Ms.  loni  Saad.  .Arizona  State 
Clearinghouse.  3800  N.  Central  Avenue, 
Fourteenth  Floor.  Phoenix,  Arizona 
85012.  Telephone:  (602)  280-1315,  FAX: 
(602)  280-8144.  ionis@ep,state.az.us 

ARKANSAS 
Mr  Tracv  L  Copeland.  Manager,  State 
Clearinghouse.  Office  of 
Intergovernmental  Services,  Department 
of  Finance  and  .administration.  151.5  W. 
7th  St  .  Room  412.  Little  Rock.  Arkansas 
"220.'!.  Telephone:  (501)  682-1074,  FAX: 
(501) 682-5206. 
tlcopeland@dfa.state.ar.us 

CALIFORNIA 
Cirants  Coordination,  State  Clearinghouse, 
Office  of  Planning  and  Research,  1400 
10th  Street.  Room  121,  Sacramento, 
California  95814.  Telephone:  (916)  445- 
0613.  FAX  (916J  323-3018,  No  e-mail 
address 

DELAWARE 
Executive  Department.  Office  of  the 
Budget,  540  S  Dupont  Highway,  Suite  5, 
Driver,  Delaware  19901.  Telephone:  (302) 
:'39-  J326,  FAX   (302)  739-5661,  No  e- 
maii  address 

DLSTRICT  (U- COI.rMBIA 
Mr  Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Management 
and  Development,  717  14th  Street, 
N  W,— Suite  1200.  Washington,  D.C, 
20005.  Telephone:  (202)  727-1700 
(direct),  (2021  727-6537  (secretary), 
(FAX:  (202)  727-1617,  No  e-mairaddress 

FLORIDA 

Florida  State  Clearinghouse,  Department  of 

Community  Affairs,  2555  Shumard  Oak 

Blvd.,  Tallahassee,  Florida  32399-2100, 

Telephone:  (R50)  922-5438.  FAX:  (850) 


414-0479,  Contact:  Ms  Cherie  Trainer. 
(850)  414-5495, 
cherie.trainor@dca.state.fl.us 

GEORGIA 
Ms.  Deborah  Stephens,  Coordinator, 
Georgia  State  Clearinghouse,  270 
Washington  Street,  S.W.— 8th  Floor, 
Atlanta,  Georgia  30334,  Telephone:  (404) 
656-3855,  FAX:  (404)  656-7901, 
ssda@mail.opb.state.ga.us 

ILLINOIS 
Ms.  Virginia  Bova,  Single  Point  of  Contact, 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
.  Center,  100  West  Randolph,  Suite  3-400. 
Chicago,  IL  60601,  Telephone:  (312) 
814-6028,  FAX:  (312)  814-1800 

INDIANA 

Ms.  Allison  Becker.  State  Budget  .^gencv, 
212  State  House,  Indianapolis,  Indiana 
46204-2796,  Telephone:  (317)  232-7221 
(direct  line),  FAX:  (317)  233-3323,  No  e- 
mail  address 

IOWA 
Mr.  Steven  R.  McCann,  Division  for 
Community  Assistance,  Iowa 
Department  of  Economic  Development, 
200  East  Grand  Avenue,  Des  Moines, 
Iowa  50309.  Telephone:  (515)  242^719, 
FAX:  (515)  242-^809, 
Steve. mccann.@ided. state. la, us 

KENTUCKY 
Mr.  Kevin  J.  Goldsmith.  Director.  Sandra 
Brewer,  Executive  Secretary, 
Intergovernmental  Affairs.  Office  of  the 
Governor,  700  Capitol  Avenue.  Franklin. 
Kentucky  40601.  Telephone:  (502)  546- 
2611,  FAX:  (502)  564-0437, 
kgoldmkgosmigh@mail, state. ky.us, 
sbrewer@mail. state. ky. us 

MAINE 
Ms.  Joyce  Benson,  State  Planning  Office, 
184  State  Street,  38  State  House  Station, 
Augusta,  Maine  04333.  Telephone:  (207) 
287-3261.  FAX:  (207)  287-6489, 
joyce,benson@state.me.us 

MARYLAND 
Ms.  Linda  Janey,  Manager,  Plan  &  Project 
Review,  Maryland  Office  of  Planning, 
301  W.  Preston,  Street— Room  1104. 
Baltimore,  Mar>'land  21201-2365. 
Telephone:  (410)  767-4490,  FAX:  (410) 
767-4480,  linda@mail  op  state.md.us 

MICHIGAN 
Mr.  Richard  Pfaff,  Southeast  Michigan 
Council  of  Governments,  660  Plaza 
Drive — Suite  1900,  Detroit.  Michigan 
48226,  Telephone:  (313)  961-4266,  FAX: 
(313)  961-4869,  pfaff@semcog.org 

MISSISSIPPI 
Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  550  High  Street,  303 
Walters  Sillers  Building,  Jackson. 
Mississippi  39201-3087,  Telephone: 
(601)  359-6762,  FAX:  (601)  359-6758, 
No  e-mail  address 

MISSOURI 
Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse,  Office  of  Administration. 
P.O.  Box  809,  Jefferson  Building,  Room 
915,  Jefferson  City,  Missouri  65102. 
Telephone:  (573)  751-4834.  FAX:  (573) 
522—4395,  pohll ©mail. oa, state, mo. us 

NEVADA 
Department  of  Administration,  State 
Clearinghouse,  209  E.  Musser  Street, 


Room  200,  Carson  City,  Nevada  89710, 
Telephone:  (702)  684^222.  FAX:  (702) 
684-0260,  Contact:  Ms.  Heather  Elliot, 
(702)  684-0209. 

helliot@govmail.state.nv.us 

NEW  HAMPSHIRE 

Mr.  Jeffrey  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
.'\ttn:  Intergovernmental  Review  Process, 
Mr.  Mike  Blake.  2'  ::  Beacon  Street, 
Concord.  New  Hampshire  03301, 
Telephone:  (603)  271^991.  FAX:  9603) 
271-1728.  No  e-mail  address 

NEW  MEXICO 

Mr.  Nick  .Mandell.  Local  Government 
Division.  Room  201  Bataan  Memorial 
Building.  Santa  Fe,  New  Mexico  87503, 
Telephone:  (505)  827-4991,  FAX:  (505) 
827—4984,  No  e-mail  address 

NEW  YORK 

New  York  State  Clearinghouse.  Division  of 
the  Budget.  State  Capitol.  Albanv.  New 
York  12224,  Telphone:  (518)  474-1605. 
FAX:  (518)  486-1217.  No  e-mail  address 

NORTH  CAROLINA 

Ms.  Jeanette  Furney,  North  Carolina 

Department  of  .Administration,  116  West 
Jones  Street — Suite  5106.  Raleigh,  North 
Carolina  27603-8003.  Telephone:  (919) 
73.3-7232.  FAX:  (919)  733-9571, 
jeanette furnev@mail.doa. state. nc. us 

NORTH  DAKOTA 

North  Dakota  Single  Point  of  Contact, 
Office  of  Intergovernmental  .Assistance, 
600  East  Boulevard  Avenue,  Department 
105.  Bismarck,  North  Dakota  58505- 
0170.  Telephone:  (701)  328-2094.  FAX: 
(701)  328-2308,  No  e-mail  address 

RHODE  ISLAND 

Mr  Kevin  Nelson.  Review  Coordinator. 
Department  of  .Administration.  Division 
of  Planning,  One  Capitol  Hill.  4th  Floor, 
Providence.  Rhode  Island  02908-5870. 
Telephone:  (401)  222-1220  (secretary), 
FAX:  (401)  222-2093  (direct), 
knelson@planning. state, ri. us 

SOUTH  CAROLINA 

Ms.  Omeagia  Burgess,  State  Single  Point  of 
Contact,  Budget  and  Control  Board. 
Office  of  State  Budget,  1122  Ladies 
Street— 12th  floor,  Columbia,  South 
Carolina  29201,  Telephone:  (803)  734- 
0494.  FAX:  (803)  734-0645,  No  e-mail 
address 

TEXAS 

Mr.  Tom  Adams,  Governors  Office, 
Director,  Intergovernmental 
Coordination.  P.O.  Box  12428.  Austin, 
Texas  78711,  Telephone:  (512)  463- 
1771.  FAX:  (512)  936-2681, 
tadams@governor, state, tx.  us 

LTAH 

Ms.  Carolyn  Wright,  Utah  State 
Clearinghouse.  Office  of  Planning  and 
Budget.  Room  116  State  Capitol,  Salt 
Lake  City.  Utah  841 14,  Telephone:  (801) 
538-1535  (direct).  FAX.  (801)  538-1547, 
cwnght@state.ut.us 

WEST  VIRGINIA 

Mr  P>ed  Cutlip.  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  a6.  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-3248, 
fcuflip@wvdo,org 

WISCONSIN 
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Mr.  Jeff  Smith,  Section  Chief.  Federal/State 
Relations.  Wisconsin  Department  of 
\dministration,  101  East  Wilson  Street — 
'  th  Floor,  P.O.  Box  7868.  Madison. 
Wisconsin  53707,  Telephone:  (608)  266- 
0267,  FAX:  (608)  267-6931, 
s)t@doa. state. wi. us 
WYOMING 

Ms.  Sandy  Ross,  State  Single  Point  of 
Contact.  Department  of  Administration 
and  Information,  2001  Capitol  Avenue, 
Room  214,  Cheyenne,  WY  82002, 
Telephone:  (307)  777-.5492,  FAX:  (307) 
777-3696,  srossl@missc.state.wy.us 

Territories 

GUAM* 

*  Guam  and  the  Virgin  Islands  are  not 
confirmed. 

Mr.  Joseph  Rivera,  Acting  Director,  Bureau 
of  Budget  and  Management  Research, 
Office  of  the  Governor,  P.O.  Box  2950, 


Agana.  Guam  96932,  Telephone:  (671) 
475-9411  or  9412,  FAX:  (671)  472-2825 

PUERTO  RICO 

Ms.  Elsa  Luis,  Director,  Federal  Proposals 
Division,  1100  17th  Street.  NW,  Suite 
800.  Washington.  DC  20036.  Telephone: 
(202)  778-0750.  FAX:  (202)  530-5559 

NORTH  MARIANA  ISLANDS 
Mr.  Alvaro  A.  Santos,  Executive  Officer, 
Office  of  Management  and  Budget,  Office 
of  the  Governor,  Saipan,  MP  96950, 
Telephone:  (670)  664-2256.  FAX:  (670) 
664-2272,  Contact  person:  Ms.  Jacoba  T. 
Seman,  Federal  Programs  Coordinator, 
Telephone:  (670)  664-2289,  FAX:  (670) 
664-2272 

VIRGIN  ISLANDS* 
Nellon  Bowry,  Director,  Office  of 

Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands 


00802,  Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke,  Telephone:  (809) 
774-0750,  FAX:  (809)  776-0069 
Note:  This  list  is  based  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  Sherron  Duncan 
at  the  Office  of  Management  and  Budget 
(202)  395-3914  and  to  the  State  in  question. 
Changes  to  the  list  will  only  be  made  upon 
formal  notification  by  the  State.  The  list  is 
updated  every  six  months  and  is  also 
published  biannually  in  the  Catalog  of 
Federal  Domestic  Assistance.  The  last 
changes  made  were  to  Delaware.  Indiana, 
Missouri,  New  Mexico,  Puerto  Rico,  Rhode 
Island,  Utah,  and  Wisconsin. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Parts  91.  121,  and  125 

[Docket  No.  FAA-1 999-6482;  Notice  No.  99- 
19] 

RIN2120-AG87 

Revisions  to  Digital  Flight  Data 
Recorder  Regulations  for  Boeing  737 
Airplanes  and  for  Part  125  Operations 

AGENCY:  Ff'dcral  .Aviatnm 
.\i]ministrdtion  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NTRM). 

SUMMARY:  The  FAA  proposes  to  amend 

thM  digital  flight  data  recorder  (DFDR) 
regulations  for  transport  category 
airplanes  to  add  a  requirement  for  all 
Boeing  737  (B-737)  series  airplanes  to 
record  additional  flight  data  parameters. 
This  proposal  is  based  on  safety 
recommendations  issued  bv  the 
National  Transportation  Safety  Board 
(.NT.SB)  ff)llouing  the  investigations  of 
two  accidents  and  other  incidents 
in%'olving  B-737  aircraft.  The  additional 
parameters  that  would  be  recorded 
would  provide  the  onlv  currently 
available  means  of  gathering 
information  that  the  FAA  and  the  NTSB 
anticipate  will  help  assess  the  reasons 
for  continuing  incidents  that  appear 
related  to  nidder  anomalies  on  B-737 
airplanes.  In  addition,  the  FAA  is 
proposing  a  change  to  the  flight  data 
recorder  requirements  of  part  125  that 
would  affect  all  aircraft  operated  under 
that  part  or  under  deviation  from  that 
part 

DATES:  Comments  must  be  received  on 

or  before  December  20,  1999. 
ADDRESSES:  Comments  on  this 
document  should  be  mailed  or 
delivered,  in  duplicate,  to:  U.S. 
Department  of  Transportation  Dockets, 
Docket  No.  [FAA-1 99^-6482 j,  400 
Seventh  Street  SVV.  Room  Plaza  401, 
Washington.  DC  20390.  Comments  also 
mav  be  sent  electronically  to  the 
following  Internet  address:  ft-NPRM- 
f  ;MTS@faa.gov.  Comments  may  be  filed 
and  examined  in  Room  Plaza  401 
between  10  a.m.  and  5  p.m.  weekdays, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ceorge  kaseote,  .Aircrah  t^ertilication 
Service.  AIR-130.  Federal  Aviation 
.\dministration.  800  Independence 
.\venue  SW  ,  Washington,  DC  20591; 
telephone  (202)  267-8541;  facsimile 
iJOJ!  493-5T"3 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism. 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  also  are  invited.  Substantive 
comments  should  be  accompanied  bv 
cost  estimates.  Comments  must  identifv 
the  regulatory  docket  or  notice  number 
and  be  submitted  in  duplicate  to  the 
DOT  Rules  Docket  address  specified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  consideied  by 
the  Administrator  before  taking  action 
on  this  proposed  rulemaking.  Comments 
filed  late  will  be  considered  as  far  as 
possible  without  incurring  expense  or 
delay.  The  proposals  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  document 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-199^ 
6482."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  (703)  321-3339)  and 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  (202)  512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  GPO's  web 
page  at  http://www. access. gpo.gov/nara 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Rulemaking,  ARM-1.  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rulemaking 


documents  should  request  from  the 
above  ofhce  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

Background 

Statement  of  the  Problem 

Two  aviation  accidents  in  the  United 
States  involving  Booing  737  (B-737) 
model  airplanes  appear  to  have  been 
caused  by  a  rudder  hardover  with 
resultant  roll  and  sudden  descent: 
United  Airlines  (United)  flight  585.  near 
Colorado  Springs,  Colorado,  on  March 
3,  1991.  and  USAir  flight  427,  near 
Aliquippa,  Pennsylvania,  on  September 
8,  1994.  The  NTSB  has  determined  that 
the  rudder  on  B-737  airplanes  may 
experience  sudden  uncommanded 
movement  or  movement  opposite  the 
pilot's  input,  which  may  cause  the 
airplane  to  roll  suddenly.  Incidents  of 
suspected  uncommanded  rudder 
movement  continue  to  be  reported, 
including  five  incidents  in  1999 
involving  U.S. -registered  airplanes.' 

The  B-737  airplanes  involved  in  the 
United  and  US.'Mr  accidents  and  in  the 
recent  rudder  incidents  were  equipped 
with  the  required  flight  data  recorders 
(FDRs),  but  none  of  the  recorders 
provided  information  about  the 
airplanes'  movement  about  their  three 
axes  or  the  positions  of  the  flight  control 
surfaces  immediately  preceding  the 
accidents  or  incidents.  To  date, 
corrective  measures  taken  to  resolve  the 
suspected  problem  have  been  limited  by 
the  lack  of  data  being  recorded.  More 
data  is  needed  to  help  identify  events 
occurring  during  suspected 
uncommanded  or  hardover  rudder 
events. 

The  FAA  has  issued  17  airworthiness 
directives  (ADs)  for  the  B-737  airplane 
as  a  result  of  the  investigation  into  the 
USAfr  accident,  including  one  that 
addresses  an  upgraded  rudder  power 
control  unit  (PCU)  designed  to  remedy 
one  element  of  the  rudder  upset 
problem,  a  rudder  reversal.  Suspected 
rudder  upsets  continue  to  occur, 
however,  and  some  of  the  B-737 
airplanes  that  recently  experienced 


I  On  February  23.  1999.  a  USAirways  Metrojet  B- 
737-200  experience  a  roll  to  the  left  with  no  change 
in  heading.  This  incident  is  further  described  later 
in  this  NPR.M.  On  February  23.  1999.  A  USAirways 
B-737-200  experienced  an  uncommanded  rudder 
movement  shortly  after  departure.  On  March  12. 
1999.  a  Delta  Air  Lines  B-737-247  experienced  a 
2-secand  uncommanded  yaw  to  the  right  during 
cruise  flight.  On  April  13.  1999.  a  United  B-737- 
300  experienced  an  uncommanded  20  to  30  degree 
roll  to  the  left  during  level  cruise  flight  described 
as  a  "sharp  quick  uncommanded  kick  to  the  left." 
On  April  10.  1999.  a  United  B-737-300  aborted  its 
takeoff  roll  because  of  an  uncommanded  yaw  event 
as  the  airplane  passed  through  120  to  130  knots. 
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suspected  uncommanded  rudder 
movements  (nut  reversals)  had  been 
modified  with  the  upgraded  rudder 
PCU.  suggesting  that  other  events  are 
still  occurring  in  the  rudder  svstem. 
The  FAA  agrees  with  the  NT,SB's 
conclusion  that  the  collection  of 
additional  rudder  system  and  flight 
control  data  are  necessary  to  more 
effectively  assess  the  cause  of  the 
continued  uncommanded  rudder 
movements  and  to  possibly  design  a 
solution.  The  NTSi3  stated  in  its  safety 
recommendations  that  all  B-737 
airplanes  should  record  pitch  trim, 
trailing  and  leading  edge  flaps,  thrust 
reverser  position,  yaw  damper 
command,  yaw  damper  status  (on/off). 
standbv  rudder  status  (on/off),  and 
control  wheel,  control  column,  and 
rudder  pedal  forces. 

Summary  of  B-737  Accidents 

United  Flight  585 

On  March  .3,  1991.  United  flight  585. 
a  B-737-291.  was  on  a  scheduled 
passenger  flight  from  Denver  to 
Colorado  Springs,  Colorado.  As  the 
airplane  was  completing  its  turn  to  final 
approach,  it  rolled  rapidly  to  the  right 
and  pitched  down,  reaching  a  nearly 
vertical  attitude  before  it  struck  the 
ground  The  airplane  was  destroyed  and 
none  of  the  5  crewmembers  or  20 
passengers  survived.  The  FDR  recorded 
five  flight  data  parameters  (altitude, 
airspeed,  heading,  vertical  acceleration, 
and  microphone  keying)  in  accordance 
with  the  applicable  regulations  for  an 
airplane  its  age.  The  FDR  was  not 
required  to  record  other  parameters  that 
the  NTSB  later  perceived  as  critical  to 
its  accident  investigation,  including 
airplane  pitch  and  roll  attitude,  engine 
thrust,  lateral  and  longitudinal 
acceleration,  control  wheel  position, 
rudder  pedal  position,  and  the  position 
of  the  control  surfaces  (rudder,  aileron, 
and  spoiler).  The  NTSB  was  unable  to 
make  a  determination  of  the  probable 
cause  of  the  accident. 

USAir  Flight  427 

On  September  8,  1994.  USAir  flight 
427.  a  B-737-3B7,  was  on  a  scheduled 
passenger  flight  from  Chicago.  Illinois, 
to  Pittsburgh.  Pennsylvania,  when, 
during  the  approach  to  Pittsburgh,  the 
airplane  suddenh  rolled  to  the  left  and 
pitched  down  until  it  reached  a  nearly 
vertical  attitude  and  struck  the  ground 
near  Aliquippa.  Pennsvlvania.  The 
airplane  was  destroyed  and  none  of  the 
5  crewmembers  or  127  passengers 
survived.  The  FDR  was  equipped  to 
record  the  following  13  parameters: 
altitude,  airspeed,  heading,  pitch 
attitude,  roll  attitude,  vertical 


acceleration,  longitudinal  acceleration, 
microphone  keying,  low  pressure 
compressor  speed,  high  pressure 
compressor  speed,  exhaust  gas 
temperature,  fuel  flow,  and  control 
column  position. 

NTSB  Investigation  of  USAir  Flight  427 

Early  in  the  investigation  of  the  USAir 
accident,  the  NTSB  noticed  that  the 
airplane  experienced  a  high  rate  of 
change  in  its  heading,  an  indication  that 
the  initial  upset  of  the  airplane  may 
have  been  caused  by  uncommanded 
rudder  movement.  This  situation  had 
been  considered  in  the  1991  United 
flight  585  accident  investigation,  and 
the  NTSB  reviewed  the  information  it 
had  collected  from  the  United  accident 
as  the  USAir  investigation  continued. 
Another  rudder  upset  incident  occurred 
on  an  Eastwind  Airlines-  B-737  while 
the  USAir  investigation  continued,  and 
a  concurrent  investigation  was  opened. 
The  Eastwind  investigation  concluded 
that  unlike  the  B-737s  involved  in  the 
United  and  USAir  accidents,  the 
Eastwind  flight  was  moving  at  well  over 
the  crossover  airspeed,'  and  thus 
maintained  sufficient  roll  control 
authority  to  overcome  the  effects  of  full 
rudder  deflection. 

FAA  Actions 

Following  piloted  computer 
simulations  of  the  USAir  accident  and 
reports  of  malfunctions  in  the  yaw 
damper  system  of  B-737s,  the  FAA 
issued  two  ADs  requiring  design 
changes  to  the  rudder  system  on  B-737 
airplanes.  To  address  possible  rudder 
hardover  scenarios  and  uncommanded 
yaw  damper  movements,  the  FAA  first 
issued  AD  97-14-03  (62  FR  34623,  June 
27,  1997).  That  AD  requires  installation 


-On  lune  9.  1996.  Eastwind  fight  517.  a  B-737- 
2H5.  was  on  a  regularly  scheduled  passenger  flight 
from  Trenton.  New  lersey.  to  Richmond.  Virginia. 
While  on  approach  to  Richmond,  the  airplane 
yawed  abruptly  to  the  right  and  then  rolled  to  the 
right.  The  captain  immediately  applied  opposite 
rudder  and  left  aileron.  The  yaw/roll  event  slowed 
but  the  airplane  was  still  attempting  to  roll  so  the 
captain  advanced  the  right  throttle  to  compensate 
for  the  roll  with  differential  power.  The  airplane 
then  appeared  to  move  back  toward  neutral  for  1 
or  2  seconds  before  abruptly  returning  to  a  right 
bank.  The  flightcrew  then  disengaged  the  yaw 
damper  system  and  several  seconds  later  the  upset 
event  stopped.  The  airplane  flew  normally  for  the 
remainder  of  the  flight.  There  were  no  injuries  to 
the  48  passengers  or  5  crewmembers  nor  any 
damage  to  the  airplane.  The  FDR  recorded  the 
following  11  parameters:  time,  altitude,  airspeed, 
magnetic  heading,  engine  pressure  ratio  (both 
engines),  microphone  keying,  roll  attitude,  control 
column  position,  and  longitudinal  and  vertical 
acceleration. 

'  The  crossover  airspeed  is  the  airspeed  above 
which  the  lateral  control  system  (ailerons)  of  the  B- 
737  can  overcome  the  aerodynamic  forces  caused 
by  a  rudder  that  has  gone  to  a  full  hardover  position 
(full  travel  in  one  direction). 


ol  a  newly  designed  rudder-hmiling 
device  to  reduce  rudder  authority  at 
flight  conditions  where  full  rudder 
authority  is  not  required;  and 
installation  of  a  newly  designed  yaw 
damper  system  to  improve  system 
reliability  and  fault  monitoring 
capability'.  In  response  to  the  possibility 
of  a  secondary  slide  jam  and  rudder 
reversal,  the  FAA  next  issued  AD  97- 
14-04  (62  FR  35068.  June  30,  1997), 
which  requires  installation  of  a  new 
vernier  control  rod  bolt  and  a  new  main 
rudder  PCU  servo  valve.  The  new  servo 
valve  is  similar  to  the  servo  valve  used 
on  B-737  Next  Generation  (NG)  series 
airplanes  (B-737-600,  -700,  -800,  and 
-900)  and  is  designed  to  eliminate  the 
possibility  of  a  rudder  reversal. 

Incident  Investigation:  1991-1995 

The  NTSB  investigated  28  B-737 
incidents  involving  anomalous  rudder 
activity  or  uncommanded  rolls  between 
1991  and  1995.  Because  all  of  the 
airplanes  involved  were  manufactured 
before  May  26,  1989.  under  §  121.343(b) 
they  were  required  to  record  only  five 
parameters  of  flight  data.  As  a  result,  the 
NTSB  lacked  certain  definitive 
investigative  criteria  and  had  little  more 
than  the  flightcrews'  subjective 
recollections  to  aid  in  determining  a 
probable  cause. 

Safety  Recommendations:  1995-1997 

Between  1995  and  1997.  while 
investigating  the  USAir  accident,  the 
NTSB  issued  20  safety 
recommendations  dealing  with  the  B— 
737;  three  of  those  (A-95-25.  A-95-26. 
and  A-95-27)  dealt  specificallv  with 
upgrades  to  the  FDR  for  all  B-737s.  The 
NTSB  stated  that  if  either  the  United  or 
the  USAir  B-737  airplanes  had  recorded 
data  on  the  flight  control  surface 
positions,  flight  control  inputs,  and 
lateral  acceleration,  that  information 
would  have  allowed  quick  identification 
of  any  abnormal  control  surface 
movements  and  configuration  changes 
or  autopilot  status  changes  that  may 
have  been  involved  in  the  loss  of 
control. 

FAA  Response    1 '^97  Regulations 

In  response  to  these  safety 
recommendations,  the  FAA 
promulgated  revisions  to  the  DFDR 
requirements  for  all  airplanes. 
(Revisions  to  Digital  Flight  Data 
Recorder  Rules;  Final  Rule  (62  FR 
38362,  July  17,  1997))  The  revised  DFDR 
regulations  prescribe  a  maximum  of  88 
parameters  to  be  recorded  on  flight  data 
recorders,  with  the  exact  number  of 
parameters  required  to  be  recorded 
depending  on  the  date  of  airplane 
manufacture.  For  turbine-powered 
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transport  cdtegopy-  airplanes 
nianufacturod  cm  or  before  October  11, 
199],  and  not  equipped  with  a  flight 
data  acquisition  unit  (FDAU),-'  14  CFR 
1^1,^44  and  125.226  require  the 
rccorilation  of  18  specified  parameters 
by  August  20.  2001.  For  airplanes 
manufactured  on  or  before  October  11. 
1991.  that  were  equipped  with  a  FDAU. 
the  regulations  require  the  recordation 
of  22  parameters  bv  August  20,  2001. 
.\irplanes  manufactured  after  October 
1 1,  1991.  are  required  to  record  34 
parameters  by  .August  20.  2001.  In  some 
situations,  compliance  mav  require  the 
addition  of  sensors  and  wiring  capable 
of  recording  the  specified  parameters  or 
a  reprogramming  of  the  current  recorder 
to  accommodate  the  specified 
parameters.  The  1997  DFDR  regulations 
also  added  a  requirement  for  newly 
manufactured  airplanes.  Airplanes 
manufactured  after  August  18,  2000.  are 
required  to  record  57  parameters,  and 
airplanes  manufactured  after  August  19. 
2002.  are  required  to  record  88 
parameters  of  flight  data 

Further  NTSB  Findings 

On  March  24.  1999.  the  NTSB  issued 
the  final  report  of  its  investigation  into 
the  crash  of  USAir  flight  427.  The  NTSB 
determined  that  the  probable  cause  of 
the  accident  was  a  loss  of  control 
resulting  from  the  movement  of  the 
rudder  surface  position  to  its  blowdown 
limit."'  Furthermore,  the  NTSB  stated 
that— 

ihe  rudder  surface  most  likely  deflected  in  a 
direrition  opposite  to  that  commanded  by  the 
pilots  as  a  result  of  a  jam  of  the  main  rudder 
PCL'  servo  valve  secondary  slide  to  the  servo 
valve  housing  offset  from  its  neutral  position 
dnd  overtravel  of  the  primary  slide. 

Continuing  Concerns 

On  February  23.  1999.  USAirways 
Metrojet  flight  2710.  a  B-737-2B7,' 
experienced  an  unexplained  rudder 
hardover  at  cruise  altitude.  The 
flightcrew  reported  that  the  airplane 
began  to  roll  to  the  left  although  the 
heading  did  not  change  .-\fter  the 
flightcrew  disconnected  the  autopilot, 
they  noticed  the  right  rudder  pedal  was 
forward  of  neutral  and  that  pressure  on 
the  left  rudder  pedal  would  not  move 
the  rudder  The  flightcrew  regained 


*  Th«  flight  data  acquisition  unit  (FDAU)  is  an 
electronic  device  that  acquires  data  from  sensors  of 
various  types  (analog,  digital,  pneumatic,  etc.), 
translates  the  data  into  a  digital  format,  and 
transmits  the  data  to  the  flight  data  recorder. 

^The  rudder's  blowdown  limit  is  the  maximum 
rudder  deflection  available  for  an  airplane  at  a 
given  flight  condition/configuration  and  occurs 
when  the  aerodynamic  forces  acting  on  the  rudder 
become  equal  to  the  output  force  of  the  rudder's 
powered  control  actuator,  which  is  a  function  of  the 
system  hydraulic  pressure. 


normal  rudder  control  onlv  after  the 
standby  rudder  system  was  activated 
under  prescribed  USAirways' 
procedures.  The  airplane  made  a 
successful  emergency  landing.  The 
preliminary  results  of  kinematic 
analysis  and  computer  simulations 
using  the  Metrojet's  FDR  data  indicate 
that  the  rudder  traveled  slowlv  to  its 
blowdown  limit.  To  date,  examinations 
of  the  Metrojet  rudder  system  have  not 
revealed  evidence  of  a  failure  or  a  jam 
of  the  servo  valve  or  other  problem. 
such  as  a  blockage  in  the  rudder  svstem 
feedback  loop,  that  would  explain  the 
uncommanded  rudder  hardover. 

The  NTSB  recognized  that  the  B-737 
airplane  has  flown  over  92  million 
hours  since  its  initial  certification  in 
December  1967.  and  that  the  airplane's 
accident  rate  is  comparable  to  that  of 
other  airplanes  of  a  similar  type. 
Nonetheless,  the  NTSB  has  concluded 
that  the  redesigned  rudder  svstem  does 
not  eliminate  the  possibility  of  other 
potential  failure  modes  and 
malfunctions 

NTSB  Recommendations 

The  NTSB  concluded  in  its  March 
1999  report  that  the  current  regulations 
for  upgrading  the  DFDRs  on  existing 
airplanes  are  inadequate  because  they 
do  not  require  the  recordation  of 
specific  flight  control  information. 
Because  several  B-737  airplane  rudder- 
related  events  have  been  associated  with 
the  yaw  damper  system  (which  moves 
the  rudder  independent  of  flightcrew 
input),  the  NTSB  concluded  that  it  is 
important  that  yaw  damper  command 
(proposed  parameter  90).  vaw  damper 
status  (proposed  parameter  89).  standby 
rudder  status  (proposed  parameter  91). 
and  control  wheel,  control  column,  and 
rudder  pedal  forces  (current  parameter 
88)  all  be  recorded  on  all  B-737 
airplanes.  The  NTSB  also  indicated  that 
for  optimal  documentation,  the 
indicated  parameters  need  to  be 
sampled  more  frequently  than  is 
currently  required.  The  NTSB  stated 
that  by  dociunenting  the  yaw  damper's 
operation  and  the  resultant  rudder 
surface  movements,  a  yaw  damper  event 
could  be  distinguished  quickly  from  a 
flightcrew  input  or  a  rudder  anomaly. 
The  NTSB  considers  this  information 
critical  in  the  case  of  B-737  airplanes. 
The  NTSB  stated  that  if  pilot  flight 
control  input  forces  had  been  recorded 
on  the  United.  USAir,  or  Eastwind 
FDRs.  the  NTSB  investigations  would 
have  been  resolved  more  promptly  and 
actions  taken  to  prevent  similar  events 
would  have  been  hastened. 

On  April  16,  1999,  the  NTSB 
submitted  the  following 
recommendations  to  the  FAA  regarding 


the  recordation  of  additional  parameters 
on  B-737  DFDRs: 

Recommendation  No.  A-99-28. 
Require  that  all  B-737  airplanes 
operated  under  part  121  or  part  125  that 
currently  have  a  FDAU  be  equipped,  by 
July  31,  2000,  with  a  flight  data  recorder 
system  that  records,  at  a  minimum,  the 
parameters  required  bv  the  1997  DFDR 
regulations  applicable  to  that  airplane, 
plus  the  following  parameters:  pitch 
trim,  trailing  edge  flaps,  leading  edge 
flaps,  thrust  reverser  position  (each 
engine),  yaw  damper  command,  yaw 
damper  status,  standby  rudder  status, 
and  control  wheel,  control  column,  and 
rudder  pedal  forces.  Yaw  damper 
command,  yaw  damper  status,  and 
control  wheel,  control  column,  and 
rudder  pedal  forces  should  be  sampled 
at  a  minimum  rate  of  twice  per  second. 

Recommendation  No.  A~99-29. 
Require  that  all  B-737  airplanes 
operated  under  part  121  or  part  125  that 
are  not  equipped  with  a  FDAU  be 
equipped,  at  the  earliest  time 
practicable,  but  no  later  than  August  1, 
2001.  with  a  flight  data  recorder  system 
that  records,  at  a  minimum,  the  same 
parameters  noted  in  Safetv 
Recommendation  No.  A-99-28. 

The  NTSB  also  noted  in  its  final 
report  on  the  USAir  accident  that  B-737 
flightcrews  continue  to  report 
anomalous  rudder  behavior  and  the 
NTSB  considers  it  possible  that  another 
catastrophic  event  related  to  the  B-737 
rudder  upset  could  occur. 

FAA  Response 

The  FAA  agrees  with  the  intent  of 
NTSB  Safety  Recommendation  Nos.  A- 
99-28  and  A-99-29.  The  agency  shares 
the  concern  of  the  NTSB  regarding 
continuing  reports  of  rudder-related 
incidents  on  B-737  airplanes  and  has 
initiated  this  rulemaking  action. 

The  Proposed  Regulations 

The  FAA  is  proposing  that  all  B-737 
model  airplanes  be  required  to  record 
the  parameters  listed  in  §  121.344(a)(1) 
through  (a)(22).  and  (a)(88).  plus  three 
new  parameters,  to  be  designated  as 
(a)(89)  through  (a)(91).  that  would  be 
added  by  this  rulemaking.  The  new 
parameters  include  yaw  damper  status, 
yaw  damper  command,  and  standbv 
rudder  status.  In  addition,  the  sampling 
rate  for  the  control  forces  listed  in 
current  paragraph  (a)(88)  would  be 
increased  for  B-737  airplanes. 

Compliance  Date  Determinations 

In  its  recommendation,  the  NTSB 
proposed  that  B-737  aircraft  with 
FDAUs  be  retrofitted  to  record  the  listed 
parameters  by  July  31.  2000.  and  those 
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without  FDAUs  be  retrofitted  bv  August 
1,2001. 

The  FAA  is  proposing  dates  of  August 
18.  2000,  and  August  20,  2001. 
respoc:ti\  oly.  The  FAA  notes  that  the 
compliance  date  for  the  1997  DFDR 
requirements  is  August  20,  2001.  In  an 
effort  to  streamline  compliance  and 
facilitatp  planning  by  operators  with 
mixed  fleets,  the  dates  in  this  proposed 
Ff'i^ulation  are  the  same  (or  comparable 
to)  the  date  in  the  1997  regulations. 
These  dates  represent  a  change  of  less 
than  three  weeks  from  the  date 
recommended  by  the  NTSB.  The  FAA 
has  determined  that  this  brief  delay  is 
warranted  in  order  to  facilitate 
consistency  and  efficiency  in  the 
regulations. 

"the  FAA  is  aware  that  operators  that 
have  already  upgraded  their  airplanes  to 
meet  the  1997  regulations  may  have 
incurred  out-of-service  costs  from  the 
additional  downtime  needed  for 
installation.  The  FAA  does  not  have 
data  indicating  how  many  airplanes 
mav  alreadv  have  been  retrofitted  and 
thus  would  have  to  undergo  another 
unscheduled  maintenance  visit  to 
comply  with  these  proposed 
regulations.  Accordingly,  the  F.A.A  is 
willing  to  consider  an  extension  of  the 
compliance  period,  up  to  one  year 
beyond  the  2001  compliance  date,  for 
those  airplanes  that  installed  a  FDAU 
between  [uly  16.  1996.  and  .November 
18,  1999  The  F.\A  seeks  comment  from 
those  operators  who  would  benefit  from 
such  an  extension,  including  specific 
information  regarding  the  number  of 
airplanes  that  would  be  affected  by  this 
change  and  the  costs  savings  that  would 
result  from  decreased  downtime,  as 
opposed  to  complying  by  August  20. 
2001-  The  F.\.\  understands  that 
airplanes  may  have  recently  undergone 
an  extended  heavy  maintenance  visit  to 
install  equipment  to  meet  the  1997 
regulations,  and  seeks  to  mitigate  the 
impact  (3f  this  proposed  rule  if  the 
savings  would  be  significant  without 
undermining  the  intent  of  the 
regulations  proposed  here.  More 
detailed  ectjnomic  data  is  necessary  to 
justify  this  further  extension. 

Compliance  Status  Determination 

The  NTSB  reronimendatinns 
(  oncerning  the  date  for  retrofit  of  B-737 
airplanes  is  based  on  whether  the 
airplane  was  equipped  with  a  FDAU  as 
of  the  date  of  its  recommendation,  April 
16.  1999.  The  1997  DFDR  regulations 
use  the  date  luly  16.  1996  (the  date  of 
the  NPRM  for  those  regulations),  as  the 
date  for  determining  whether  an 
airplane  was  equipped  with  a  FDAU. 
The  FAA  has  determined  that  the  1996 
date  is  more  appropriate  for  the 


requirements  proposed  here.  The  FAA 
is  aware  that  some  operators,  in  an 
attempt  to  comply  with  the  1997  DFDR 
regulations  early,  have  already 
retrofitted  B-737s  in  their  fleets  and 
have  installed  FDAUs  in  airplanes  that 
were  not  equipped  with  them  in  July 
1996.  Because  airplanes  with  FDAUs 
would  have  to  comply  with  these 
proposed  regulations  1  year  earlier  than 
non-FDAU  airplanes,  these  operators 
would  be  penalized  by  their  early 
compliance  with  the  1997  DFDR 
upgrades.  Accordingly,  the  FAA  has 
determined  that  it  is  more  appropriate 
to  use  the  July  16,  1996,  date  in  this 
proposed  regulation.  That  date  already 
is  familiar  to  operators,  will  facilitate 
consistent  planning  by  affected 
operators,  and  will  not  penalize  those 
operators  that  chose  to  complete  the 
1997  DFDR  upgrades  before  they  were 
required  to  do  so. 

In  addition,  as  proposed  above,  the 
FAA  is  considering  extending  the 
compliance  date  an  additional  year  for 
those  airplanes  that  were  upgraded  with 
FDAUs  between  July  16,  1996  and 
November  18.  1999.' 

Accordingly.  B-737  airplanes  that 
were  equipped  with  a  FDAU  on  July  16. 
1996.  would  be  required  to  comply  with 
the  requirements  proposed  here  by 
August  18,  2000.  Those  B-737  airplanes 
that  were  not  equipped  with  a  FDAU  as 
of  July  16,  1996,  would  have  to  comply 
by  August  20.  2001.  If  the  FAA  receives 
sufficient  data  supporting  such  a 
change,  airplanes  that  were  retrofitted  to 
include  a  FDAU  between  July  16,  1996, 
and  November  18,  1999.  would  have  to 
comply  by  August  19,  2002. 

Proposed  Rule  Changes 

The  FAA  is  concerned  that  the 
promulgation  of  new  regulations 
applicable  only  to  B-737  airplanes  may 
cause  confusion  since  they  overlap  the 
DFDR  upgrade  regulations  promulgated 
in  1997  for  all  airplanes  operated  under 
part  121  and  part  125. 

Proposed  cnanges  to  the  affected 
sections  of  part  121  are  summarized  as 
follows: 

Paragraph  121.344(b)  applies  to 
airplanes  that  were  manufactured  before 
October  11, 1991,  and  requires  the 
recordation  of  either  18  or  22 
parameters  of  flight  data,  depending  on 
whether  the  airplane  had  a  FDAU  on 
July  16.  1996.  Paragraph  (b)  would  be 
amended  by  adding  language  that 
excepts  B-737  airplanes  from  this 
paragraph:  all  B-737  airplanes  would 
instead  be  subject  to  the  requirements 
listed  in  new  paragraph  121.344(m). 
discussed  below. 

Paragraph  121.344(c)  applies  to 
airplanes  that  were  manufactured  before 


October  11,  1991,  and  were  equipped 
with  digital  data  buses  and  certain 
FDAU  equipment  as  of  July  16,  1996. 
That  paragraph  requires  the  recordation 
of  22  parameters  of  flight  data. 
Paragraph  (c)  would  be  amended  by 
adding  the  same  exception  language  for 
the  B-737  that  was  proposed  for 
paragraph  (b).  All  B-737  airplanes 
would  instead  be  subject  to  the 
requirements  listed  in  new  paragraph 
121.344(m),  discussed  below. 

Paragraph  121.344(d)  applies  to 
airplanes  that  were  manufactured  after 
October  11,  1991.  That  paragraph 
requires  the  recordation  of  34 
parameters  of  flight  data,  plus  all  other 
parameters  that  the  airplane  is  equipped 
to  record.  Language  would  be  added  to 
paragraph  (d)  indicating  that  in  addition 
to  the  requirements  of  (d),  all  B-737 
airplanes  must  comply  with  paragraph 
121.344(m).  Because  ihe  requirements  of 
paragraphs  (d)  and  (m)  do  not  overlap 
completely,  compliance  with  both 
would  be  required.  The  compliance 
dates  for  the  two  paragraphs  remain 
separate.  Essentially,  a  B-737  airplane 
covered  by  paragraphs  (d)  and  (m) 
would  have  to  install  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(22).  plus  paragraphs  (a)(88)  through 
(a)(91)  by  August  18,  2000,  since  they 
already  have  FDAUs.  The  parameters 
listed  in  paragraphs  (a)(23)  through 
(a)(34)  would  not  have  to  be  installed 
before  August  20,  2001,  under  the 
requirements  of  paragraph  (d).  This  is 
the  only  category  of  B-737s  for  which 
a  dual  compliance  date  would  exist.  The 
FAA  anticipates  that  most  operators  of 
B-737S  would  choose  to  install  all  of  the 
required  equipment  at  the  same  time. 

Paragraph  121.344(e)  apphes  to 
airplanes  that  will  be  manufactured 
after  August  18.  2000.  Paragraph  (e) 
requires  the  recordation  of  57 
parameters  of  flight  data,  plus  all  other 
parameters  that  the  airplane  is  equipped 
to  record.  Similar  to  paragraph  (d). 
language  would  be  added  to  paragraph 
(e)  indicating  that  in  addition  to  the 
requirements  of  (e),  all  B-737  airplanes 
must  comply  with  paragraph 
121.344(m).  Because  the  requirements  of 
paragraphs  (e)  and  (m)  do  not  overlap 
completely,  compliance  with  both 
would  be  required.  In  order  to  comply 
with  both  paragraphs,  a  B-737  airplane 
manufactured  after  August  18,  2000, 
must  go  into  service  recording  the 
parameters  listed  in  paragraphs  (a)(1) 
through  (a)(57)  and  (a)(88)  through 
(a)(91),  plus  all  other  parameters  that 
the  airplane  is  equipped  to  record. 

Paragraph  121.344(f)  applies  to 
airplanes  that  will  be  manufactured 
after  August  19.  2002.  That  paragraph 
requires  the  recordation  of  88 
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paramptprs  nf  flight  data,  plus  all  others 
parampters  that  the  airplane  is  equipped 
to  rpcord.  Simildr  to  paragraph  (e), 
language  would  bp  added  to  paragraph 
(f)  indicating  that  in  addition  to  the 
requirements  of  paragraph  (f).  all  B-737 
airplanes  must  comply  with  paragraph 
121.344{m)  Because  the  requirements  of 
paragraphs  (f)  and  (ml  do  not  overlap 
completely,  compliance  with  both 
would  be  requirpd  In  order  to  comply 
with  both  paragraphs,  a  B-737  airplane 
manufactured  after  August  19.  2002, 
must  go  into  service  recording  the 
parameters  listed  in  paragraphs  (a)(lj 
through  (a)(91).  plus  all  other 
parameters  that  the  airplane  is  equipped 
to  record. 

All  paragraphs  of  current  §  121  344 
not  specifically  amended  by  this 
rulemaking  would  continue  to  apply  to 
all  B-737  airplanes 

S'ew  Paragraph  121  3441  m) 

The  proposed  rule  contains  a  new 
paragraph  121.344(m)  that  would  apply 
to  all  B-737  airplanes  operated  under 
part  121  The  parameters  required  to  be 
recorded  under  paragraph  (m)  would  be 
either  an  alternative  or  an  addition  to 
the  other  recording  requirements  of 
§  121.344  for  an  airplane  of  a  particular 
age  and  having  particular  equipment 
installed,  as  explained  above. 

The  introductory  text  of  proposed 
paragraph  (m)  states  that  all  B-737 
airplanes  must  record  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(22)  and  (a)(88)  through  (a)(91)  in 
accordance  with  the  ranges,  accuracies, 
resolutions,  and  rec:ording  intervals 
specified  in  appendix  M  to  part  121. 
This  language  introduces  two 
requirements  that  were  not  included  in 
the  1997  DFDR  upgrade  regulations. 

First,  under  the  1997  DFDR 
regulations.  B-737  airplanes  that  were 
not  equipped  with  FD.^Us  did  not  have 
to  have  FDAUs  installed  to  meet  those 
regulations.  However,  the  FAA 
anticipates  that  FDAUs  will,  in  many 
cases,  be  necessary  in  order  to  meet  the 
recording  requirpments  established  in 
paragraph  Im)  and  appendix  M  '^ 
Second,  B-737  airplanes  that  were 
covered  undpr  §  121  344(b)  had  to 
record  the  designated  parameters  in 
accordance  with  th«  rates,  ranges,  and 
accuracies  specified  in  appendix  B  to 
part  121.  Under  this  proposal,  those 
airplanes  would  have  to  record  the 
parameters  listed  in  paragraph  (m)  in 
accordance  with  appendix  M  rather 
than  appendix  B.  Appendix  M  contains 
more  s-tringent  requirements  than 


"  If  an  operator  chooses  instead  to  add  a  second 
flight  data  recorder,  a  FDAU  may  not  be  necessary 
because  sufficient  recording  capacity  would  exist. 


appendix  B  for  recording  rates  and 
accuracies,  and  may  require  equipment 
upgrades. 

The  proposed  compliance  dates  for 
the  requirements  of  paragraph  (m)  are  in 
given  in  paragraphs  (m)(l)  and  (m)(2) 
Paragraph  (m)(l)  provides  that  all  B-737 
model  airplanes  equipped  with  a  FDAU 
of  any  type  as  of  July  16,  1996.  must 
comply  with  the  requirements  of 
paragraph  (m)  by  August  18,  2000. 
Paragraph  {m)(l)  also  provides  that  B- 
737  airplanes  manufactured  after  July 
16.  1996,  must  comply  with  the 
requirements  of  paragraph  (m)  by 
August  18,  2000.  Without  the 
manufacturing  date  provision,  airplanes 
manufactured  after  the  date  specified 
(July  16,  1996)  would  have  no  specified 
compliance  date  This  requirement 
presumes  that  B-737s  manufactured 
after  July  16,  1996,  are  equipped  with 
FDAUs  and  thus  would  be  subject  to  the 
August  18,  2000,  compliance  date 

Paragraph  (m](2)  states  that  all  B-737 
model  airplanes  that  were  not  equipped 
with  a  FDAU  of  any  type  as  of  July  16, 
1996,  must  comply  with  the 
requirements  of  paragraph  (m)  by 
August  20,  2001 

FDAU  Equipment 

A  FDAU  is  an  electronic  device  that 
acquires  data  from  sensors  of  various 
types,  translates  the  data  into  a  digital 
format,  and  transmits  the  data  to  a  flight 
recorder.  The  FAA  has  received 
numerous  questions  regarding  the 
meaning  of  a  "FDAU  of  any  type,"  as 
used  in  the  regulations  In  some  cases, 
operators  have  sought  to  delay 
compliance  with  the  1997  DFDR 
regulations  or  change  the  applicability 
of  the  regulations  based  on  the 
equipment  installed  in  their  aiirplanes. 
The  term  FDAU  is  intended  to  refer  to 
any  piece  of  equipment  installed  on  an 
airplane  that  functions  as  a  data 
acquisition  unit.  A  particular  piece  of 
equipment  need  not  have  a  nameplate 
designating  it  as,  or  be  marketed  or  sold 
as,  a  "flight  data  acquisition  unit"  in 
order  to  be  considered  a  FDAU  for 
purposes  of  these  regulations  if  it 
functions  as  described.  Further,  a 
combination  unit  that  is  capable  of 
FDAU  functions  would  be  considered  a 
FDAU  for  purposes  of  both  current  and 
proposed  regulations. 

Compliance  Dates 

With  some  minor  variation,  as 
described  above,  the  FAA  has  agreed  to 
the  compliance  schedule  recommended 
by  the  NTSB  for  retrofit  of  B-737s  to 
record  the  flight  data  proposed  in  this 
rulemaking.  The  FAA  agrees  with  the 
NTSB  that  operators  have  less  to 
accomplish  in  a  retrofit  of  airplanes  that 


had  FDAUs  installed  as  of  lulv  16.  1996. 
than  they  do  for  airplanes  that  have 
never  had  FD.^Us.  Accordingly,  a  B-737 
that  had  a  FDAU  installed  on  fulv  16, 
1996,  must  comply  with  the 
requirements  of  paragraph  (m)  bv 
August  18.  2000.  A  B-737  airplane  that 
did  not  have  a  FDAU  installed  as  of  July 
16,  1996.  and  does  not  have  a  FDAU 
installed  as  of  the  date  of  this  NPRM 
must  comply  with  the  requirements  of 
paragraph  (m)  by  August  20,  2001,  A  B- 
737  airplane  not  equipped  with  a  FDAU 
on  July  16,  1996,  but  equipped  with  a 
FDAU  as  of  the  date  of  this  NPRM,  must 
comply  with  paragraph  (m)  bv  August 
19,2002. 

The  reasons  for  the  change  to  the 
NTSB's  recommended  dates  for 
compliance  and  for  determining  FDAU 
status  were  discussed  above. 

The  New  Parameters 

Flight  Control  Input  Forces 

The  parameter  listed  in  paragraph 
(a)(88)  is  described  as  '[a]ll  cockpit 
flight  control  input  forces  (control 
wheel,  control  column,  rudder  pedal)  " 
These  control  input  forces  are  the  center 
of  the  NTSB's  recommendation  and 
comprise  data  that  the  NTSB  has  stated 
is  critical  to  a  more  complete 
investigation  of  accidents  and  incidents 
concerning  loss  of  control  of  airplanes. 

This  parameter  was  added  in  the  1997 
amendment  to  the  DFDR  regulations, 
but  within  the  last  few  months  has 
become  a  source  of  disagreement  as  to 
where  these  forces  must  be  measured. 
The  FAA  has  received  inquiries  from 
the  NTSB  and  Boeing  concerning  an 
acceptable  means  of  recording  rudder 
pedal  forces.  These  are  discussed  below 

Actions  by  Boeing 

In  1996,  in  response  to  the  proposed 
DFDR  upgrade  regulations,  Boeing 
began  to  develop  the  equipment  and 
instructions  necessary  to  comply  with 
paragraph  (a)(88).  In  designing  a  rudder 
pedal  force  transducer  (a  specific  type  of 
sensor),  Boeing's  primary  concern  was 
to  identify'  whether  the  input  was 
coming  from  the  forward  or  the  aft  end 
of  the  system;  that  is,  whether  the  input 
was  coming  from  the  cockpit  or  the 
rudder  assembly  itself. 

Boeing  developed  a  transducer  that  is 
placed  "midstream"  in  the  rudder 
control  system.  This  specific  transducer 
and  its  location  were  driven  by  the  need 
for  the  equipment  to  be  retrofitted  or 
installed  (on  the  assembly  line)  on  every 
design  in  the  Boeing  fleet.  Boeing's 
research  indicated  that  a  force 
transducer  placed  on  the  rudder  pedals 
themselves  could  require  significant 
structural  redesign  of  existing  airplanes. 
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Finally.  Boeing  was  looking  for  a  design 
and  installation  that  it  could  develop 
quickly  to  meet  the  needs  of  operators 
for  compliance  with  the  1997  DFDR 
regulations,  and  that  would  require  the 
least  amount  of  structural  disassembly 
to  install 

The  first  rudder  force  transducer  was 
designed  for  the  B-737  NG  series 
airplanes.  Although  the  NPRM  for  the 
1997  regulations  (published  in  July 
1996)  drove  the  initial  design  and 
timing,  Boeing  realized  that  whatever 
design  it  settled  on  would  have  to  work 
on  all  of  its  airplane  models. 

Boeing  currently  has  available  two 
ser\ice  bulletins  addressing  the 
installation  of  the  rudder  force 
transducer  on  in-serv'ice  B-737s.  The 
service  bulletin  for  the  B-737-300, 
-400.  and  -500  series  was  released 
April  15.  1999;  the  bulletin  for  the  B- 
73  7-600.  -700.  and  -800  series  was 
released  May  20.  1999.  The  bulletin  for 
the  B-73 7-100  and  -200  series 
airplanes  is  in  development  In  mid- 
lune  1999.  Boeing  reported  that  it  had 
approximately  1.000  rudder  transducer 
retrofit  kits  available,  and  that  for  the 
time  being,  they  were  being  offered  free 
of  charge  in  order  to  encourage 
installation.  Boeing  stated  that  few  kits 
had  been  requested  at  that  time. 

NTSB  Opinion 

TheNTSB's  April  1999 
recommendation  indicated  only  that  it 
wanted  the  control  forces  recorded, 
without  specifxing  a  means  for  doing  so. 
In  conversations  with  NTSB  staff  in  Mav 
1999.  it  became  evident  to  the  FAA  that 
the  NTTSB  would  prefer  a  system  that 
measured  the  rudder  input  force  at  the 
pedals  themselves,  an  addition  of  four 
transducers  rather  than  the  one  already 
designed  by  Boeing.  Subsequent 
discussions  between  the  FAA  and  the 
NTSB  indicated  that  the  Board  is  of  the 
opinion  that  only  the  installation  of  four 
rudder  pedal  force  sensors  would  meet 
the  intent  of  its  April  16,  1999, 
recommendation  to  rec;ord  rudder  input 
force. 

FAA  Response 

In  response  to  the  NTSB's  expressed 
preference,  the  F.\A  requested  that 
Boeing  estimate  the  amount  of  time  and 
cost  involved  in  placing  force  sensors 
on  each  of  the  four  rudder  pedals  of  all 
B-737  airplanes  By  letter  dated  May  26. 
1999,  Boeing  estimated  that  it  would 
take  approximately  18  to  24  months  to 
develop  a  service  bulletin  for  the 
installation  of  four  rudder  pedal  force 
transducers.  In  addition,  Boeing 
estimates  that  it  would  take  an 
additional  6  months  before  retrofit  kits 


to  install  the  transducers  would  be 
available. 

Boeing  also  indicated  that  it  does  not 
currently  have  a  viable  design  solution 
for  the  four  rudder  pedal  transducer 
option  that  does  not  involve  "major 
under  floor  structural  modification," 
that  would  affect  the  entire  fleet  of  B- 
737  airplanes.  In  conversations  with 
Boeing  staff,  it  was  thought  that  as  little 
as  one  inch  of  clearance  was  available 
under  the  rudder  pedals,  and  that 
additional  equipment  installed  at  that 
location  could  require  that  one  of  the 
floor  beams  be  moved.  Boeing  was  not 
immediately  able  to  indicate  the 
estimated  costs  of  such  a  modification, 
but  the  description  implies  that  the  cost 
would  be  substantial. 

The  time  estimated  by  Boeing  to 
reengineer  the  B-737  for  four  rudder 
pedal  transducers  is  well  beyond  the 
installation  dates  recommended  by  the 
NTSB.  Moreover,  the  fact  that  the  four 
rudder  pedal  transducer  option  might 
require  significant  redesign  of  the 
airplane  structure  suggests  that  the  cost 
of  such  a  modification  would  be 
extraordinary. 

In  a  presentation  to  the  FAA  and  the 
NTSB  in  May  1999.  Boeing  indicated 
that  the  rudder  transducer  data,  alone  or 
in  combination  with  other  flight 
recorder  data,  will  satisfy  almost  all  of 
the  concerns  expressed  by  the  NTSB  for 
flight  control  data.  The  FAA 
acknowledges  that  choices  have  to  be 
made  when  deciding  what  equipment  is 
feasible  for  installation  and  the  level  of 
data  that  can  be  provided  by  different 
installations. 

The  FAA  acknowledges  that  there  is 
a  difference  in  the  exact  nature  of  the 
data  acquired  using  Boeing's  approved 
single  transducer  system  and  the 
NTSB's  preferred  four-pedal  sensor 
retrofit.  However,  without  a  better 
understanding  of  the  incremental 
benefits  the  particular  data  that  the  four- 
pedal  sensor  option  would  provide  and 
a  better  estimate  of  the  time  and  cost 
that  would  be  required  for  installation, 
the  FAA  cannot  decide  which  option 
provides  the  most  overall  benefit. 

The  FAA  specifically  requests 
comment  on  the  necessity  and 
feasibility  of  instrumenting  all  four 
rudder  pedals  on  B-737  airplanes  with 
force  sensors  as  a  means  of  compliance 
with  paragraph  (a)(88).  While  the  FAA 
has  found  Boeing's  single  force 
transducer  to  be  acceptable  for 
monitoring  rudder  pedal  force,  it 
requests  comment  on  whether  this 
should  remain  an  accepted  means  of 
compliance  for  all  B-737  airplanes  that 
ha\'e  not  yet  installed  the  single 
transducer  or  otherwise  complied  with 
paragraph  (ai(B8), 


If  the  FAA  finds,  in  light  of  the 
comments  received,  that  the  four-pedal 
sensor  retrofit  is  the  only  way  available 
to  determine  the  source  of  suspected 
unconunanded  rudder  movement,  and 
that  any  incremental  increase  in  cost 
and  time  required  to  accomplish  this 
retrofit  will  provide  a  justifiable  benefit, 
the  FAA  will  propose  it  as  an  alternative 
for  B-737  airplanes  that  have  not 
otherwise  complied  with  paragraph 
(a)(88)  as  of  November  18,  1999.  Any 
proposal  would  include  an  analysis  of 
the  costs  and  benefits  of  that 
configuration. 

The  FAA  notes  that  for  the  purpose  of 
determining  an  estimated  cost  of  these 
proposed  regulations,  the  data  for  the 
single  Boeing  transducer  was  used  for 
compliance  with  paragraph  (a)(88) 
because  it  was  the  only  information 
available.  Those  estimates  are  presented 
in  detail  in  the  regulatory  evaluation 
section  of  this  document.  The  FAA 
requests  cost  data  for  the  four-pedal 
retrofit,  described  above,  in  order  to 
determine  whether  the  incremental 
increase  in  benefits  that  would  be 
provided  by  that  configuration  are  offset 
by  the  additional  time  and  cost  that 
would  be  needed  for  compliance. 

Measuring  Other  Control  Forces 

Paragraph  (a){88)  also  requires  the 
measurement  and  recordation  of  control 
wheel  and  control  column  input  forces. 
While  these  two  measurements  have  not 
received  the  level  of  attention  focused 
on  rudder  pedal  forces,  the  FAA 
understands  that  there  are  issues  of 
acceptable  means  of  measuring  these 
forces  as  well.  The  FAA  specifically 
requests  comment  on  the  means  and 
costs  of  measuring  these  control  forces 
under  the  requirements  proposed  in  this 
rulemaking. 

Change  to  Current  Parameter  88 

The  NTSB  also  recommended  that 
control  input  forces  be  measured  more 
frequently  for  B-737  airplanes.  This 
recommendation  is  being  proposed  as  a 
change  to  the  sampling  interval  that 
would  apply  to  the  B-737  only,  and 
would  require  that  control  forces  be 
sampled  twice  per  second.  This 
requirement  would  be  added  in 
appendix  M.  parameter  88.  by  means  of 
a  footnote  specifying  a  shorter  interval 
for  B-737  airplanes  only.  The  sampling 
interval  for  that  parameter  would 
remain  unchanged  for  all  other  aircraft. 
Similarly,  the  text  in  the  "Remarks' 
column  for  parameter  88  would  remain 
applicable  to  other  aircraft,  but  would 
not  apply  to  B-737  airplanes. 
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Yaw  Damper  Status 

Proposed  paragraph  (a)(89)  would  add 
the  recordation  of  vaw  (iamper  status. 
The  intent  of  this  requirement  is  to 
record  whether  the  vaw  damper  is  on  or 
off.  As  described  previously,  the  yaw 
damper  system  moves  the  rudder 
independent  of  flightcrew  input,  and 
has  become  a  concern  in  the  continuing 
occurrence  of  rudder-related  incidents. 

Y'aiv  Damper  Command 

Proposed  paragraph  (a)(90)  would  add 
the  recordation  of  vaw  damper 
command.  The  intent  of  this  is  to  record 
the  amount  of  voltage  being  received  by 
the  vaw  damper  system,  which 
determmes  how  much  rudder 
movement  is  being  commanded.  This  is 
an  automatic  system  that  is  not 
controlled  by  cockpit  commands,  except 
to  turn  the  system  on  or  off.  The 
flightcrew  does  not  necessarily  know 
what  the  system  is  doing  since  the 
rudder  movement  does  not  feed  back 
through  the  rudder  pedals. 

Standby  Rudder  Status 

Proposed  paragraph  (a)(91)  would  add 
the  recorda'ion  of  standby  rudder  status. 
The  standby  rudder  system  is  an 
alternative  source  of  hydraulic  power  to 
the  rudder  that  is  used  when  primary 
hydraulic  power  is  lost.  The  intent  of 
this  requirement  is  to  record  whether 
the  standby  rudder  system  switch  is  in 
the  on  or  off  position. 


Changes  to  Part  125 

The  changes  proposed  for  part  121  are 
also  proposed  for  the  corresponding 
sections  of  part  125.  Specifically,  the 
changes  made  to  §  121.344  also  would 
be  made  to  §  125.226.  The  changes  made 
to  appendix  M  to  part  121  would  also 
be  made  to  appendix  E  to  part  125. 

One  additional  change  would  be 
made  to  part  125.  The  FAA  has 
determined  that  for  purposes  of  flight 
data  recordation,  there  is  no  difference 
between  a  large  airplane  operated  under 
part  121  and  one  operated  under  part 
125,  or  operated  under  part  91  under 
deviation  authority  from  part  125. 
Accordingly,  the  FAA  has  determined 
that  aircraft  that  are  operating  under 
deviation  authority  from  part  125  must 
still  comply  with  the  flight  data  recorder 
requirements  of  part  123  for  the 
particular  aircraft.  This  requirement 
would  apply  to  all  aircraft,  not  just  the 
B-737. 

This  requirement  is  proposed  as  a 
new  paragraph  125.3(d).  which 
indicates  that  no  deviation  authority 
from  the  flight  data  recorder 
requirements  would  be  granted,  and  that 
any  previously  issued  deviation  from 
the  FDR  requirements  of  part  125  would 
no  longer  be  valid.  Section  91.609  also 
will  be  amended  to  reflect  this 
requirement. 

Any  person  who  operates  under 
deviation  authority  from  part  125  would 
be  subject  to  the  FDR  requirements  of 


part  125  applicable  to  the  particular 
aircraft  as  of  the  date  of  the  final  rule 
adopting  these  proposed  regulations. 
For  B-737S,  compliance  would  be 
required  as  described  in  this  proposed 
rule.  For  all  other  aircraft,  compliance 
would  be  required  as  specified  in  the 
applicable  subsections  of  §§  125.225  or 
125.226.  An  aircraft  subject  to  §  125.226 
would  have  to  upgrade  its  FDR  system 
to  meet  the  requirements  of  that 
paragraph  by  the  date  specified  in  the 
applicable  paragraph  of  that  regulation. 

For  persons  operating  using  deviation 
authority  from  part  125.  fhis  would  be 
a  retrofit  requirement,  and  no  current 
holders  of  letters  of  deviation  would  be 
"grandfathered."  This  NPRM  serves  as 
notice  to  current  holders  of  letters  of 
deviation  that  their  deviation  authority 
would  be  amended  pursuant  to 
paragraph  125.3(b). 

The  FAA  specifically  requests 
comments  addressing  why  the  flight 
data  recorder  requirements  of  part  125 
should  not  be  made  applicable  to 
aircraft  operated  under  deviation 
authority.  The  FAA  also  spt^cificallv 
requests  comments  from  affected 
persons  operating  their  aircraft  under 
deviation  authority  from  part  125 
concerning  the  compliance  dates 
proposed  above.  If  the  proposed 
compliance  dates  cannot  be  met, 
reasons  why  they  cannot  be  met  and 
acceptable  alternatives  should  be 
submitted  as  part  of  the  comment. 


Table  1  .—Rule  Changes  and  Compliance  Dates 


Current  rule  paragraph 


121  344(b) 

121  344(b) 
121  344(c) 

121  344(d) 
121  344(e) 

121, 344(f) 


Manufacture  date/FDAU 
status  in  1996 


Before  1991/no  FDAU 


Before  1991/FDAU 

Before  1991/FDAU  plus 

data  bus 
After  1991  with  FDAU  ... 
After  2(XX)/with  FDAU  ... 
After  2002/witfi  FDAU  ... 


Number  of  parameters  re- 
quired in  the  1 997  rule 


1 997  rule  compliance  date 


Number  of  parameters 
proposed  for  B-737s 


18 


22  

22  plus  any  capable 

34  plus  any  capable 
57  plus  any  capable 
88  


8/1999  through  8/2001    26  by  8/2001,  FDAU  nec- 
essary 

8/1999  through  8/2001  26  by  8/2000. 

8/2001   26  by  8/2000. 


8/2001 
8/2000 
8/2002 


38  by  8/2000 

61  at  manufacture. 

91  at  manufacture. 


Paperwork  Reduction  Act 

This  proposal  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
144  I'  S  C  :i5()7(d)),  the  Department  of 
Transportation  has  submitted  the 
information  collection  requirements 
associated  with  this  proposal  to  the 
Office  of  Management  and  Budget  for  its 
review 

Title:  Revisions  to  Digital  Flight  Data 
Recorder  Rt^gulations  for  Boeing  737 
.Airplanes  and  for  Part  125  Operations. 

This  notice  proposes  to  amend  the 
regulations  to  add  a  requirement  for  all 


B-737  series  airplanes  to  record 
additional  flight  data  parameters.  The 
additional  parameters  to  be  recorded  are 
not  required  by  the  current  regulations 
and  would  provide  the  only  currently 
available  means  of  gathering 
information  that  the  FAA  and  the  NTSB 
anticipate  will  help  assess  the  cause  of 
continuing  incidents  that  appear  to  be 
related  to  rudder  anomalies  on  B' 737 
airplanes. 

The  respondents  are  all  U.S, 
certificate  holders  operating  B'737 
airplanes  under  parts  91,  121,  125,  and 
129, 


The  required  information  is 
electronically  recorded  on  the  FDR  each 
time  the  airplane  begins  its  takeoff  roll 
until  it  has  completed  its  landing  roll 
and  must  be  kept  until  the  airplane  has 
been  operated  for  25  hours.  The 
recorded  data  are  overwritten  on  a 
continuing  basis  and  are  only  accessed 
following  an  accident.  This  requirement 
is  a  nominal  addition  to  a  passive 
information  collection  activity  and 
therefore  does  not  contain  a  measurable 
hour  burden.  However,  for  purposes  of 
the  submission  to  0MB,  the  FAA  has 
assigned  a  one  hour  burden  to  the 
request.  The  measurable  burden 
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associated  with  this  NTRM  is  the  cost  to 
the  respondents.  The  breakdown 
associated  with  the  cost  can  be  found  in 
the  regulatory  evaluation  summar,' 
below. 

The  agency  is  soliciting  comments  to: 
11)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden:  (3)  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  m.echanical.  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
(for  example,  permitting  electronic 
submission  of  responses). 

Individuals  ana  organizations  may 
submit  comments  on  the  information 
collection  requirement  by  December  20. 
1999,  to  the  address  listed  in  the 
ADDRESSES  section  of  this  document. 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995  (5  CFR  1320.8(b)(2)(vi)l,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  an 
agency  displays  a  current  valid  0MB 
control  number.  The  OMB  control 
number  for  this  information  collection 
will  be  published  in  the  Federal 
Register  after  it  is  approved  by  the 
Office  of  Management  and  Budget.  It 
should  be  noted  that  OMB  approval  for 
the  activity  described  above  would  be 
for  a  modification  of  the  existing 
collection  of  information  for  digital 
flight  data  recorders  under  OMB  control 
number  2120-0616. 

Compatibility  With  ICAO  Standards 

In  keeping  with  U.S  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  proposed 
regulations. 

Regulatory  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 


intended  regulation  justify-  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  rpgulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budgpt  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  Fourth,  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
requires  agencies  to  prepare  a  wntten 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  annually  (adjusted  for 
inflation!  In  conducting  these  analyses, 
the  FAA  has  determined  that  this 
proposed  rulemaking:  (1)  Would  be  a 
"significant  regulator}-  action"  as 
defined  in  Executive  Order  12866  or  as 
defined  in  DOT's  Regulatory  Policies 
and  Procedures;  (2)  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;  (3) 
would  have  minimal  effects  on 
international  trade;  and  (4)  would  not 
contain  a  significant  intergovernmental 
mandate  but  would  contain  a  significant 
private  sector  mandate  These  analyses, 
contained  m  the  document  Initial 
Regulatory  Evaluation  of  the  Revisions 
to  Digital  Flight  Data  Recorder  Rules  for 
Boeing  737  Airplanes  and  for  Part  125 
Operations,  which  has  been  placed  in 
the  docket,  are  summarized  as  follows. 

Request  for  Comments 

The  FAA  requests  comments  on  any 

and  all  of  its  assumptions,  methodology, 
and  data  used  m  its  economic  analyses. 
The  F.AA  also  requests  that  commenters 
provide  supporting  data  for  their 

comments. 

Data  Sources 

The  principal  means  of  obtaining  data 
for  this  analvsis  has  been  discussions 
with  representatives  from  Boeing, 
several  airlines  that  operate  Boeing 
737s.  manufacturers  of  FDRs  and 
FDAUs,  and  repair  stations  that  would 
perform  FDR  system  retrofits.  In 
addition,  the  Air  Transport  Association 
surveyed  its  members  and  provided  the 
Fi'V^  with  data  concerning  potential 
compliance  costs  and  out-of-service 
time  that  would  be  associated  with  the 
proposed  rule.  As  may  be  expected, 
there  were  some  differences  in  the 
various  estimates.  In  choosing  among 
these  estimates,  the  FAA  has  generally 
selected  the  median  estimates. 

Affected  Industries 

The  F.V.-\  has  estimated  that  the 
proposed  rule  would  require  that  1.306 


U.S. -registered  B-737s  have  their  FDR 
systems  retrofitted  to  record  additional 
flight  data  parameters.  It  would  further 
require  these  additional  flight  data 
parameters  to  be  recorded  in  an 
estimated  2,144  newly  manufactured 
U.S. -registered  B-737s  during  the  20 
years  following  the  promulgation  of  the 
proposed  rule.  Twenty-four  U.S.  air 
carriers,  3  foreign  U.S.  air  carriers,  and 
16  non-air  carrier  private  owners 
currently  operate  U.S. -registered  B- 
737s.  The  proposed  rule  would  also 
affect  transport  category  airplanes  other 
than  B-737S  that  are  operating  under 
part  91  on  a  deviation  authority  from 
part  125.  However,  as  those  costs  and 
benefits  for  this  latter  group  were 
included  in  the  regulatorv  evaluation  for 
the  FAAs  1997  Digital  Flight  Data 
Recorder  Rulemaking,  they  are  not  again 
evaluated  in  this  proposed  rule.  Finally, 
the  proposed  rule  would  affect  Boeing's 
futuj^  production  B-737s. 

Benefits 

The  principal  benefit  from  increasing 
the  number  of  flight  data  parameters 
recorded  would  be  the  increased 
probability  that  a  future  B-737  accident 
or  incident  investigation  would  uncover 
a  previously  unknown  cause  that  would 
not  have  been  discovered  in  the  absence 
of  these  additional  parameters  being 
recorded.  The  discovery  of  this  cause,  in 
turn,  could  lead  to  corrective  actions 
(for  example,  an  airplane  design 
modification  or  changes  in  operating 
procedures)  that  would  help  to  prevent 
similar  accidents.  As  there  have  been 
few  B-737  accidents  whose  causes 
could  not  be  determined  (two  such 
accidents  in  about  92  million  B-737 
flight  hours),  the  FAA  has  evaluated  the 
benefits  and  costs  of  the  proposed  rule 
over  a  20-year  time  period. 

In  order  to  quantify  the  potential 
benefits  of  a  prevented  B-737  accident, 
the  FAA  has  used  the  following  values: 
$2.7  million  for  each  prevented  fatality 
and  an  average  of  96  passengers  and 
crew  on  a  B-737.  for  a  resulting  total  of 
$259.2  million  per  airplane:  $20  million 
for  a  destroyed  B-737:  $5  million  for 
ancillary  damage  to  ground  structiu-es; 
and  $31  million  for  the  resultant 
goverrmient  and  industry  accident 
investigation.  Thus,  the  average 
potential  benefit  from  preventing  a  B- 
737  in-flight  accident  would  be  about 
$315.2  million. 

Compliance  Costs 

Summary 

B-737  operators  would  incur  nearly 
all  of  the  costs  imposed  by  the  proposed 
rule.  These  costs  would  be  comprised  of 
both  one-time  first-year  costs  and 
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recurring  annual  costs  As  described  in 
the  folhnving  paragraphs,  the  FAA  has 
estimated  that  the  present  value  of  the 
total  costs  of  compliance  with  the 
proposed  rule  would  be  about  S205.3 
million.  Of  that  expenditure,  about 
S158.6,  million  would  be  first-year  costs 
to  retrofit  the  current  B-737  fleet  that 
would  be  spent  bv  August  20,  2001.  The 
present  value  of  the  increased  costs  of 
manufacturing  future  B-737s  over  the 
ne.xt  20  years  would  be  about  $40.4 
million  and  the  present  value  of  the 
increased  annual  costs  of  additional  fuel 


and  maintenance  of  B-737s  during  the 
next  20  years  would  be  $6.3  million. 

As  previously  discussed,  the  FAA 
revised  the  flight  data  recorder  rules  for 
many  airplanes,  including  B-737s,  in 
1997.  In  the  Final  Regulatory  Evaluation 
for  that  final  rule,  the  FAA  estimated  at 
that  time  that  the  present  value  in  1997 
of  the  costs  to  comply  with  those 
revision  was  about  S48  million  (which 
is  equivalent  to  $58.8  million  in  year 
2000  present  value  terms)  for  B-737 
airplane  operators  and  Boeing.'' 

Consequently,  if  those  revisions  and 
this  proposed  rule  are  viewed  as  two 


parts  of  one  rulemaking  extended  over 
time,  the  FAA  has  estimated  that  the 
present  value  of  the  overall  compliance 
costs  with  these  two  parts  would  be 
about  $264.1  million  for  the  B-737 
operators  and  for  Boeing. 

The  per-airp'ane  retrofitting  costs  for 
only  this  proposed  rule  are  have  been 
summarized  in  Table  2  by  B-737  series 
and  by  type  of  FDR  system.  As  can  be 
seen,  the  individual  airplane  costs  can 
var\'  widely:  the  reasons  underlying 
these  differences  are  discussed  in  the 
following  paragraphs. 


Table  2.— Per-Airplane  Compliance  Cost  by  737  Series  and  FDR  System 


737  series 


200  

200— Advanced  (No  FDAU) 

200— Advanced  (FDAU)  

300  (No  FDAU)  

300  (FDAU)    

400  (No  FDAU)  

400  (FDAU)    

500  (No  FDAU)  

500  (FDAU)  

600  

700  

800  

900  \ 


Equipment  and  lat>or 
costs 


$160,200-5176,400 

160.200-176.400 

68  800-90,000 

175.200-191,400 

35,100-90  000 

160,200-176,400 

35  100-90,000 

175.200-191  400 

35.100-90.000 

35.100 

35,100 

35,100 

35.100 


Out-of-serv- 
Ice  days 


Out-ot-servlce  lost  net 

revenue 


Total  costs  and  lost 

net  revenue 


4-7 
4-7 
2-4 
6-9 
2-4 
6-9 
2-4 
6-9 
2-4 
2-4 
2-4 
2-4 
2-4 


If  the  1997  flight  data  recorder 
revisions  and  this  proposed  rule  are 
viewed  as  two  parts  of  one  rulemaking 
extended  over  time,  then  the  per  B-737 
compliance  costs  associated  with  the 
previous  revisions  need  to  be  included. 
However,  that  Regulatory  Evaluation 
did  not  disaggregate  the  compliance 
costs  for  individual  B-737  series.  As  a 
result,  the  FAA  has  calculated  in  the 
Initial  Regulatory  Evaluation  for  this 
proposed  rule  that  the  per  B-737 
compliance  costs  associated  with  the 
1997  revisions  would  be  about  $45,000 

One-time  Compliance  Costs  to  Retrofit 

B-737S 

Types  of  One-time  Compliance  Costs 

The  one-time  first-vear  costs  to  retrofit 

B-737S  would  be:  (DThe  time  to 
engineer  new  designs  for  the  retrofitted 
FDR  systems;  (2)  the  equipment  and 
labor  costs  to  retrofit  the  FDR  systems; 
and  (3)  the  lost  net  revenue  while  the 
airplanes  are  out  of  service  for  a  retrofit. 

Time  to  Engineer  New  Designs  for  the 
Retrofitted  FDR  Systems 

There  are  two  general  types  of 
engineering  design  costs  associated  with 
the  proposed  rule  The  first  type  is  the 


manufacturer's  or  airline's  engineering 
time  required  to  design  the  FDR  system 
including  the  parts  (that  is,  the  FDR  and 
the  FDAU)  to  be  used  in  a  retrofitted  B- 
737  FDR  system.  The  second  type  is  the 
engineering  time  required  for  the  airline 
or  repair  station  to  obtain  an  FAA 
Supplemental  Type  Certificate  (STC)/ 
Parts  Manufacturing  Approval  (PMA) 
for  the  revised  FDR  system. 

With  respect  to  the  FDR 
manufacturers'  engineering  costs, 
industry  has  reported  that  the  increased 
number  of  recorded  flight  data 
parameters  would  require  that  a  solid 
state  FDR  (installed  to  comply  with  the 
1997  DFDR  regulations)  with  a  memory 
capacity  of  64  words  per  second  (wps) 
would  need  to  be  increased  to  128  wps. 
This  increase  would  involve  a  software 
change  that  would  require  FAA 
approval.  The  FAA  has  estimated  that 
these  one-time  FDR  engineering  costs 
would  be  about  $5,000  per  airline  per 
B-737  series.  The  F,\A  has  further 
estimated  that  about  40  of  these  FDR 
approvals  would  be  required,  for  a  total 
one-time  engineering  cost  of  about 
$200,000  for  the  upgraded  FDRs. 

Although  the  proposed  rule  would 
not  specifically  mandate  a  FDAU  in 


$250-5800 

4.900-8,600 

2.450-^,900 

20.375-30,550 

6.800-21,550 

17.350-30.350 

8675-25.250 

20.150-30.200 

6.700-19.100 

15.375-30.750 

17.350-34.675 

20,800-41,575 

21,950-43.875 


$160,450-5177.200 

165.100-185.000 

71.250-94.900 

195.575-221,950 

41,900-111.550 

177,550-206,750 

43.775-115.250 

195.350-221.600 

41.800-109.100 

50475-65,850 

52.450-69,775 

55.900-76,675 

57.050-78.975 


even,'  B-737.  airline  and  repair  station 
avionics  engineers  were  unanimous  in 
stating  that  retrofitting  an  airplane  with 
a  FDAU  would  be  less  expensive  than 
retrofitting  it  with  a  second  FDR  system 
(and  coordinating  it  with  the  first  FDR 
system)  to  record  the  additional  flight 
data  parameters.  Consequently,  the  FA^A 
has  assumed  that  an  owner  of  a  B-737 
that  does  not  have  a  FDAU  would  have 
the  FDAU  retrofitted  in  order  to  keep 
the  airplane  in  service.  Unlike 
upgrading  FDR  memory,  installing  a 
FDAU  would  be  a  substantial 
modification  to  the  airplane  and  a 
FDAU  manufacturer  has  estimated  that 
obtaining  FAA  approval  to  integrate  its 
FDAU  in  an  FDR  system  would  take 
between  16  and  26  weeks  and  would 
cost  about  $200,000  for  each  airline  B- 
737  series/FDAU  combination. 
However,  the  FAA  has  determined  that 
after  about  five  such  approvals,  a 
manufacturer  could  use  commonality 
demonstrations  to  reduce  this  estimated 
time  to  between  8  and  12  weeks  and 
reduce  the  estimated  cost  to  about 
$25,000.  It  should  be  noted  that  several 
of  these  applications  can  be  submitted 
at  one  time  and  the  applicant  would  not 
wait  for  one  airline's  FDAU  approval 


svstem.  gro 
submit  the 
FAA.  Airlii 
would  take 
1  year  to  cc 
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^Tht'  prpsciit  ,  due  of  tile  total  compliance  costs 
for  all  dirplaiiH;,  aftected  by  the  1997  revisions  was 


estimated  to  be  about  S316.3  million  (about  $387.5 
million  in  year  2000  present  value  terms). 
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Its  and  lost 
;venue 


before  submitting  the  next  airline's 
P'DAU  for  approval.  The  FAA  has 
estimated  that  about  40  of  these  FDAU 
approvals  would  be  required,  for  a  total 
one-time  engineering  cost  of  about  S2.75 
million  for  the  FDAU  approvals. 

With  respect  to  airline  or  repair 
station  engineering  time  to  obtain  an 
FDR  svstem  STC].  its  engineering  staff 
would  need  to  redesign  the  entire  FDR 
svstem.  ground  test  it.  flight  test  it.  and 
submit  the  drawings  and  data  to  the 
FAA.  Airlines  have  reported  that  it 
would  take  anywhere  from  3  months  to 
1  vear  to  complete  the  entire 
engineering/ FAA  approval  process. 
However,  the  FAA  is  concerned  that  the 
higher  estimates  may  reflect  the  worst 
case.  Based  on  airline  reports,  the  FAj\ 
has  determined  that  4  months  would  be 
the  average  amount  of  time  needed  for 
the  entire  process  The  F.AA  also  has 
estimated  that  three  industry'  engineers 
would  work  full  time  on  each  STC 
approval.  The  FAA  has  used  an 
engineer  hourly  compensation  rate  of 
SIOO.  which  includes  salary  and  fringe 
benefits  plus  a  markup  for  the  hours 
spent  by  supervisors,  management, 
legal,  etc.  Thus,  the  FAA  has  estimated 
that  each  STC  application  would  cost 
about  S200.000,  The  FAA  has  hirther 
estimated  that  about  32  of  these  ,STC 
applications  would  be  made.  Thus,  the 
FAA  has  estimated  that  the  one-time 
engineering  cost  for  the  FDR  system 
,STC  applications  would  be  about  S6.4 
million. 

Thus,  the  FAA  has  estimated  that  the 
total  one-time  engineering  costs  for 
obtaining  FAA-approved  equipment  and 
STCs  would  be  about  S9  15  million  and 
would  take  about  5  months. 

Equipment  and  Labor  Costs  to  Retrofit 

FDR  Systems 

The  cost  of  an  individual  FDR  system 
retrofit  will  depend  on  existing 
equipment  and  the  number  of  flight  data 
parameters  currentlv  recorded  on  any 
one  airplane.  In  general,  the  FDR  system 
components  that  would  be  affected  by 
the  proposed  rule  would  be  the  FDR, 
FDAU.  sensors,  and  wiring. 

.\s  noted  earlier,  the  F.-\A  has  relied 
upon  industry  estimates  for  the  P"DR 
svstem  equipment  costs  and  for  the 
amount  of  labor  time  to  complete  these 
retrofits.  However,  the  FAA  has  not 
used  the  actual  industry  labor  rates. 
Instead,  the  FAA  has  developed  an 
airplane  mechanic  hourly  compensation 
rate  of  S75.  which  includes  salary  and 
fringe  benefits  plus  an  adjustment  for 
the  otherwise  unaccounted  hours  spent 
bv  engineers,  supervisors,  management, 
etc..  during  an  FDR  svstem  retrofit. 

With  respect  to  the  FDRs.  the  FAA 
has  estimated  that  156  B-737s  would 


have  their  FDRs  replaced  whereas  the 
remaining  1.150  B-737s  would  have 
their  FDRs  upgraded  with  additional 
memory.  The  FAA  has  determined  that 
a  new  FDR  would  cost  about  $25,000: 
upgrading  the  memorv'  of  an  older  FDR 
that  records  18  flight  data  parameters 
would  cost  about  $10,000;  upgrading 
the  memory  of  an  older  FDR  that 
records  22  flight  data  parameters  would 
cost  about  $5,000;  and  upgrading  the 
memory  of  a  newer  FDR  that  records 
more  than  22  parameters  would  cost 
about  Si. 900.  Although  all  FDR  systems 
have  an  FDR.  it  would  take  more  labor 
time  to  install  a  new  recorder  than  to 
upgrade  an  FDR's  memory  because  the 
former  action  would  involve  more  FDR 
system  testing  and  verifications  than 
would  the  latter. 

Consequently,  the  FAA  has  estimated 
that  upgrading  to  a  new  recorder  would 
require  32  labor  hours  to  remove  the  old 
recorder  and  to  install  and  to  test  the 
new  recorder.  However,  upgrading  an 
FDR  would  require  16  labor  hours 
because  less  testing  of  the  FDR  system 
would  be  needed.  Thus,  the  FAA  has 
estimated  that  the  present  value  of  the 
equipment  cost  for  replaced  or  upgraded 
FDRs  would  be  about  $17.2  million. 

With  respect  to  the  FDAUs,  the  FAA 
has  estimated  that  a  FDAU  would  need 
to  be  retrofitted  into  496  B-737s, 
whereas  the  existing  FD.AUs  in  810  B- 
737s  would  need  to  be  reprogrammed. 
In  this  case,  "FDAU  reprogramming" 
would  involve  both  hardware 
modifications  and  software  revisions. 

Retrofitting  a  B-737  with  a  FDAU 
would  necessitate  a  complete  rerouting 
of  the  FDR  system  wiring  because  the 
recorder  itself  (where  the  wires  formerly 
terminated)  is  located  in  ttie  back  of  the 
airplane,  while  the  FDAU  would  be 
located  in  the  front  of  the  airplane. 
Thus,  the  wiring  would  now  run  from 
the  sensors  to  the  FDAU  and  then  back 
to  the  recorder.  The  FAA  has 
determined  that  a  new  FDAU  would 
cost  about  S50.000  while 
reprogramming  an  existing  FDAU 
would  cost  about  $10,000.  Relying 
primarily  on  estimates  provided  by 
airlines  that  have  retrofitted  FDAUs  into 
their  B-737s.  the  FAA  has  estimated 
that  this  retrofitting  would  take  about 
200  labor  hours,  which  includes  the 
associated  labor  hours  to  rewire  the 
existing  FDR  system.  The  FAA  also  has 
estimated  that  the  labor  hours  to 
remove,  ship  to  the  manufacturer, 
reinstall,  and  test  a  reprogrammed 
FDAL'  would  take  48  hoiu-s  for  an  older 
FD.\r  and  about  40  hours  for  a  newer 
FDAU.  Un  that  basis,  the  FAA  has 
estimated  that  the  present  value  of  the 
FDAU  equipment  and  associated  labor 
costs  would  be  about  $37.6  million. 


Witti  respect  to  the  additional  sensors 
and  wiring,  the  FAA  has  divided  the 
equipment  and  labor  costs  into  two 
components:  (1)  The  equipment  and 
labor  costs  to  add  flight  data  parameters 
(a)(19)  through  (a)(22);  and  (2)  the 
equipment  and  labor  costs  to  add  the 
proposed  new  flight  data  parameters 
(a)(89)  through  (a)(91)  and  to  add  flight 
data  parameters  found  in  (a)(88)  with 
the  proposed  increased  sampling  rates. 

The  FAA  estimates  of  the  costs  of 
sensors  and  wiring  to  add  parameters 
(a)(19)  through  (a)(22)  is  based  on 
industry  sources  that  have  reported  that 
the  sensors  to  supply  the  additional 
flight  data  parameters  to  be  recorded  by 
the  FDR  generally  cost  between  $200 
and  $2,000  each.  These  additional 
sensors  would  also  require  the  addition 
of  wiring  to  transmit  their  inputs  to  the 
FDAU.  The  FAA  has  estimated  that  the 
total  cost  of  the  sensors  and  wiring  for 
a  B-737  FDR  system  to  add  parameters 
(a)(19)  through  (a)(22)  would  be  about 
$20,000. 

The  FAA  has  primarily  used  the 
estimated  labor  hours  supplied  by 
airlines  that  have  retrofitted  flight  data 
parameters  (a)119)  through  (a)(22)  in 
their  B-737s  to  estimate  these  costs.  On 
that  basis,  the  FAA  has  estimated  that, 
in  addition  to  the  200  labor  hours 
associated  with  the  FDAU  rewiring, 
rewiring  the  sensors  and  wiring  for 
flight  data  parameters  (a)(19)  through 
(a)(22)  would  take  200  labor  hours  for  a 
B-737-200,  an  Advanced  B-737-200.  or 
a  B-73 7-400  and  400  labor  hours  for  a 
B-737-300  or  a  B-737-500.  Thus,  the 
labor  costs  of  adding  flight  data 
parameters  (a)(19)  through  (a)(22)  would 
be  about  $15,000  for  a  B-737-200,  an 
Advanced  B-737-200.  or  a  B-737--100. 
while  it  would  be  about  $30,000  for  a 
B-737-300  or  a  B-737-500. 

Thus,  the  FAA  has  estimated  that  the 
equipment  and  labor  costs  of  adding 
flight  data  parameters  (a){19)  through 
(a)(22)  would  be  about  $35,000  for  a  B- 
737-200,  an  Advanced  B-737-200.  or  a 
B-73 7-400  while  it  would  cost  about 
$50,000  for  a  B-737-300  or  a  B-737- 
500. 

The  primary  difficulty  in  estimating 
the  potential  labor  hours  to  retrofit 
proposed  flight  data  parameters  (a)(89) 
through  (a)(91)  is  that  these  flight  data 
parameters  have  not  previously  been 
recorded  in  any  B-737.  As  a  result,  no 
engineering  analysis  has  been 
completed  that  can  serve  as  an 
experienced  basis  for  an  estimate. 
Consequently,  the  FAA  has  adopted 
some  preliminary  industr>'  estimates 
that  it  would  cost  about  $22,000  for  the 
additional  sensors  and  wiring  to  retrofit 
flight  data  parameters  (a)(88)  at  a  higher 
sampling  rate  and  flight  data  parameters 
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(a)(8q)  through  (a)(91)  in  a  B-737  FDR 
system  that  now  records  at  least  22 
flight  data  parameters.  In  addition,  the 
FAA  has  estimated  that  this  retrofit 
would  involve  about  /i60  labor  hours. 
On  that  basis,  the  FAA  has  estimated 
that  these  labor  costs  would  be  about 
527,000  per  airplane. 

Thus,  the  FAA  has  estimated  that  the 
per-airpiane  equipment  and  labor  costs 
of  adding  flight  data  parameter  (a)(88)  at 
a  higher  sampling  rate  and  parameters 
(a)(89)  through  (a)(9])  to  a  B-737 
currently  recording  22  flight  data 
parameters  would  be  about  549.000. 

Finally,  the  FAA  has  adopted  some 
preliminan,-  industry  estimates  that  it 
would  cost  about  512.000  for  the 
additional  sensors  and  wiring  to  retrofit 
flight  data  parameter  (a)(88)  at  a  higher 
sampling  rate  and  flight  data  parameters 
(a)(89)  through  (a)(91)  in  a  B-737  FDR 
system  that  now  records  88  flight  data 
parameters.  In  addition,  the  FAA  has 
estimated  that  this  retrofit  would 
involve  about  160  labor  hours.  On  that 
basis,  the  YW  has  estimated  that  these 
labor  costs  would  be  about  512,000  per 
airplane. 

Thus,  the  FAA  has  estimated  that  the 
per-airplane  equipment  and  labor  costs 
of  adding  flight  data  parameter  (a)(88)  at 
a  higher  sampling  rate  and  parameters 
(a)(89)  through  (a)(91)  to  a  B-737 
currently  recording  88  flight  data 
parameters  would  be  about  524,000. 

Therefore,  the  FAA  has  estimated  that 
retrofitting  each  B-737's  sensors  and 
wiring  would  cost  about  584.000  and 
take  about  560  labor  hours  for  a  B-737- 
200  or  a  B-737-iOO  without  a  FDAU; 
about  5100.000  and  take  about  760  labor 
hours  for  a  B-737-300  and  B-737-500 
without  a  FDAU;  about  549.000  and 
take  about  360  labor  hours  for  an  older 
B-737  airplane  with  a  FDAU;  and  about 
524.000  and  take  about  160  labor  hours 
for  a  newer  B-737  airplane. 

As  a  result,  the  F.AA  has  estimated 
that  the  present  value  over  the  next  18 
months  of  the  total  sensor  and  wiring 
costs  to  retrofit  all  B-737  FDR  systems 
would  be  about  569  million. 

i^et  Revenue  Loss  From  Out-of- Service 
Time 

The  proposed  rule  would,  effectively, 
require  a  B-737  to  be  taken  out  of 
service  due  to  the  high  number  of  labor 
hours  for  an  FDR  system  retrofit  and  the 
fact  that  onh  a  few  mechanics  can  work 
on  the  airplane's  FDR  system 
simultaneously  because  of  the  limited 
physical  work  space.  An  out-of-service 
airplane  does  not  generate  net  revenue 
and  the  longer  the  airplane  is  out  of 
service,  the  greater  the  airline's  net 
revenue  loss.  However,  if  a  retrofit  were 
completed  while  the  B-737  is 


undergoing  a  regularly  scheduled 
maintenance  check,  only  the  net 
revenue  lost  from  any  additional  out-of- 
service  time  could  be  considered  a  cost 
of  the  proposed  rule.  For  example,  if  an 
FDR  system  retrofit  would  take  6  days 
and  the  B-737  is  scheduled  for  a  3-day 
maintenance  check,  only  the  lost  net 
revenue  from  the  additional  3  out-of- 
service  days  would  be  a  cost  of  the 
proposed  rule.  Thus,  the  lost  net 
revenue  due  to  an  FDR  system  retrofit 
of  a  given  duration  depends  upon 
whether  the  retrofit  is  performed  during 
a  regularly  scheduled  maintenance 
check  or  whether  the  airplane  must  be   • 
taken  out  of  service  solely  to  perform 
the  retrofit. 

The  FAA  has  estimated  that 
retrofitting  a  B-737  with  a  FDAU  and 
adding  flight  data  parameters  (a){19) 
through  (a)(22)  would  require  3  days 
out-of-service  time  for  a  B-73 7-200.  an 
Advanced  B-737-2Q0,  or  a  B-737-400 
while  it  would  require  5  days  out-of- 
service  time  for  a  B-737-300  or  a  B- 
737-500.  Based  on  a  preliminan- 
industry  estimate,  the  FAA  has  also 
estimated  that,  for  B-737s  that  currently 
record  at  least  22  flight  data  parameters. 
adding  proposed  parameters  (a){89) 
through  (a)(91)  and  flight  data  parameter 
(a)(88)  with  the  proposed  increased 
sampling  rates,  wpuld  require  4  days 
out-of-service  time.  The  FAA  has  further 
estimated  that  a  B-737  adding  flight 
data  parameters  ({a)(19)  through  (a)(22) 
and  (a)(88)  through  (a}(91))  would 
require  7  days  out-of-service  time  if 
retrofitting  a  B-737-200,  a  B-737-200 
Advanced,  or  a  B-737-400.  It  would 
require  9  days  out-of-service  time  if 
retrofitting  a  B-737-300  or  a  B-737- 
500.  If  the  retrofit  were  to  be  completed 
during  a  3-day  maintenance  check,  the 
FAA  has  estimated  that  the  incremental 
out-of-service  times  due  to  the  retrofit 
would  be  2  days  for  a  B-737  that  has  a 
FDAU.  4  days  for  a  B-737-200  that  does 
not  have  a  FDAU,  and  6  days  for  a  B- 
737-300  or  -500  that  does  not  have  a 
FDAU.  If  the  retrofit  were  to  be 
completed  during  a  14-day  or  a  21-dav 
major  maintenance  check,  the  FAA  has 
determined  that  the  retrofit  would 
create  no  incremental  out-of-service 
time. 

The  FAA  has  assumed  that  one  3-day 
maintenance  check  will  occur  every  18 
months  for  each  B-737  and  that  a  major 
14-day  or  21-day  maintenance  check 
will  occur  every  5  years.  As  detailed  in 
the  Initial  Regulatory  Evaluation,  the 
FAA  has  developed  a  probability 
distribution  of  the  number  of  these  B- 
737s  by  series  and  airplane  age  that 
would  have  had  a  scheduled  3-dav  or 
14-day  maintenance  check  between  the 
estimated  final  rule  effective  date  and 


the  various  compliance  dates.  On  that 
basis,  the  FAA  estimated  the  various 
numbers  of  out-of-service  days  for  these 
airplanes. 

In  calculating  the  lost  net  revenue  due 
to  out-of-service  time,  the  FAA  has 
taken  the  approach  that  an  airplane  is  a 
piece  of  capital  equipment  for  which  the 
average  net  revenue  would  equal  the 
average  price  of  the  airplane  multiplied 
by  the  average  annual  risk-free 
productive  rate  of  return  of  capital. 
Using  0MB 's  mandated  7  percent 
average  annual  risk-free  productive  rate 
of  return  on  capital,  the  FAA  has 
calculated  that  the  average  out-of- 
service  lost  net  revenue  per  dav  ranges 
from  about  5400  to  about  510,500  per  B- 
737,  depending  upon  the  series  and  its 
average  age.  Thus,  the  FAA  has 
estimated  that  the  present  value  of  the 
total  out-of-service  lost  net  revenue  due 
to  retrofitting  the  B-737  FDR  systems 
would  be  about  525.2  million. 

Total  One-Time  FDR  System  Retrofitting 
Costs 

In  summary,  the  FAA  has  estimated 
that  the  present  value  of  the  total  one- 
time compliance  costs  to  retrofit  all  B- 
737  FDR  systems  by  the  proposed 
compliance  dates  would  be  about  5155 
million. 

Annual  Costs  Resulting  From 
Retrofitting  B-737  FDR  Systems 

The  proposed  rule  also  would 
generate  annual  compliance  costs  from 
(1)  The  additional  airplane  weight  from 
the  retrofitted  FDR  system  equipment 
and  wiring;  and  (2)  additional 
maintenance  costs  annuallv  to  validate 
the  FDAU. 

The  FAA  has  estimated  that  the 
proposed  rule  would  add  about  40 
pounds  to  a  B-737  without  a  FDAU 
currently  recording  18  flight  data 
parameters  and  about  10  pounds  to  a  B- 
737  currently  recording  at  least  22  flight 
data  parameters.  In  calculating  the 
estimated  additional  fuel  cost,  the  FAA 
has  assumed  a  per-airplane  average  of 
2,800  flight  hours  per  year,  a  price  of 
50.61  per  gallon  of  aviation  fuel,  and 
0.23  additional  gallons  consumed  per 
additional  pound  per  flight  hour, 
resulting  in  per-airplane  annual  costs  of 
about  5400  for  a  B-737  that  would  add 
40  pounds  and  about  SlOO  for  a  B-737 
that  would  add  10  pounds.  On  that 
basis,  the  FAA  has  estimated  that  the 
present  value  of  the  increased  fuel 
consumption  over  the  next  20  vears 
would  be  about  53.6  million. 

The  FAA  has  further  estimated  that 
annual  validation  of  a  FDAU  would  cost 
about  5750.  This  incremental 
compliance  cost  would  be  incurred  only 
for  B-73 7s  retrofitted  with  FDAUs 
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because  the  operators  of  the  other  B- 
7.37s  have  elected  to  install  th)s 
equipment  and.  therefore,  the  validation 
cost  would  not  be  attributed  to  this 
proposed  rule.  Based  on  the  number  of 
B-737S  that  would  have  had  FDAl's 
retrofitted  and  their  e.xpected  retirement 
rates  over  the  20-year  time  period,  the 
F.\A  has  calculated  that  the  present 
value  of  this  annual  FDAL'  validation 
over  the  next  20  vears  would  be  about 
S2,7  million. 

Thus,  the  FAA  has  estimated  that  the 
present  value  of  the  annual  compliance 
costs  over  the  next  20  years  would  be 
about  S6.3  million. 

Compliance  Costs  for  Future 
Manufactured  B-737 

Installing  additional  proposed  flight 
data  parameters  (a)(89)  through  {a)(91) 
would  also  impose  compliance  costs 
upon  all  future  manufactured  B-737s 
because,  absent  the  proposed  rule,  those 
airplanes  would  not  have  been 
manufactured  to  record  those 
parameters.  However,  newly 
manufactured  B-737s  are  capable  of 
recording  all  of  the  additional  flight  data 
parameters  with  the  exception  of  the 
standby  rudder  on/off  discrete 
(parameter  (a)(91))  and  the  increase  in 
recording  rates  of  all  force  information 
from  once  per  second  to  twice  per 
second  (parameter  (a)(88)).  As  a  result, 
the  proposed  rule  would  impose 
production  costs  for  additional  wiring, 
sensors,  and  testing  as  well  as  a  cost  to 
install  an  upgraded  FDR  system.  There 
would  be  no  additional  costs  to  upgrade 
the  FD.AU  because  the  units  currently 
installed  in  production  are  capable  of 
processing  these  additional  flight  data 
parameters.  The  FAA  has  estimated  that 
the  additional  wiring  and  testing  for 
production  would  cost  about  S25.OO0.  a 
midstream  rudder  force  transducer 
would  cost  about  SI 2.000,  and  the  FDR 
upgrade  would  cost  about  SI. 900.  for  a 
total  of  S38.900  per  future  manufactured 
B-737  beginning  in  the  year  2001.  On 
that  basis,  the  FAA  has  calculated  that 
the  present  \alue  of  the  additional  costs 
for  the  approximately  2.144  U.S.-        • 
registered  B-737s  to  be  manufactured 
during  the  next  20  years  would  be  about 
S40.4  million. 

Potential  Net  Revenue  Losses  Currently 
I'nquantifiable 

The  FAA's  analysis  of  the  net  revenue 
losses  for  an  out-of-service  airplane, 
although  appropriate  for  the  individual 
airplanes  within  an  airline's  system, 
may  not  capture  all  of  the  potential  lost 
revenue  when  the  entire  system  must 
comply  within  a  short  period  of  time.  In 
recognition  of  this  potential  analytical 
shortcoming,  the  FAA  had  queried 


airlines  concerning  uv  [utHntial  system 
impacts.  However,  tii'   iWA  has  also 
realized  that  much  of  the  information 
needed  to  perform  a  more  complete 
airline  system  analysis  is  proprietary 
and  airlines  are  extremely  reluctant  to 
provide  it  for  fear  of  the  data  being 
inappropriately  or  inadvertently 
disseminated  to  competitors. 
Nevertheless,  following  discussions 
with  the  aviation  industry',  the  FAA 
believes  that  there  are  two  areas  of 
potential  economic  impact  that  may 
need  additional  investigation,  but  for 
which  the  F/V.A  does  not  have  adequate 
information. 

The  first  area  is  that  the  FAA  analysis 
has  assumed  that  the  time  to  obtain  the 
FAA  approvals  and  the  STC  would  not 
significantly  affect  the  airlines'  abilities 
to  meet  the  compliance  dates.  However, 
there  is  a  possibility  that  several  of  the 
airlines  or  repair  stations  would  not  be 
able  to  obtain  the  requisite  FAA 
approvals  to  be  able  to  complete  these 
retrofits  (particularly  those  for  the 
proposed  new  flight  data  parameters 
(a)(89)  through  (a)(91))  in  the  time 
between  the  promulgation  of  the  final 
rule  and  the  August  18.  2000,  or  even 
the  August  20,  2001,  compliance  date. 
If.  in  fact,  airline  maintenance  and 
repair  facilities  would  be  overwhelmed 
with  idle  B-737s  that  cannot  return  to 
service  until  they  have  been  retrofitted, 
then  the  FAA  may  have  significantly 
underestimated  the  actual  out-of-service 
times. 

The  second  area  is  that  the  FAA  does 
not  have  an  appropriate  model  to 
determine  the  impact  on  the  number  of 
available  flights  when,  for  18  months, 
large  numbers  of  airplanes  would  be 
taken  out  of  service  for  several  days.  For 
example,  there  is  the  possibility  that  air 
travel  service  in  certain  markets  would 
be  disrupted,  fares  would  increase,  load 
factors  would  increase  and  flights 
would  become  more  crowded,  some 
passengers  w-ould  choose  not  to  fly, 
some  passengers  would  be  unable  to 
obtain  flights  at  the  umes  and  dates  they 
are  accustomed  to  flying,  flight  delays 
due  to  weather  or  mechanical  problems 
would  be  longer  because  there  would  be 
fewer  airplanes  available  to  fill  in.  etc. 

In  order  to  attempt  to  develop  some 
estimates  of  the  economic  impacts  of 
these  economic  effects  that  have  not 
been  quantified,  the  FAA  specifically 
requests  comments  and  supporting  data 
on  the  magnitude  of  these  potential 
effects,  including  any  presumptions 
applicable  to  an  individual  operator  or 
the  industry  as  a  whole. 


Benefit-Cost  Comparison  of  the 
Proposed  Rule 

In  comparing  the  estimated  benefits 
and  costs,  the  FAA  has  determined  that 
if  the  proposed  rule  would  prevent  one 
accident  during  the  first  6  years  after  it 
would  be  promulgated,  the  benefits 
would  be  greater  than  the  costs. 
However,  there  is  uncertainty  about  this 
estimate  because  it  depends  on  whether 
the  future  is  adequately  modeled  by  past 
events  and  the  amount  of  the  currently 
unquantifiable  net  revenue  losses.  As  a 
result,  the  FAA  has  determined  that  it 
is  in  general  agreement  with  the  NTSB 
recommendations  that  this  information 
is  needed. 

.alternatives  to  the  Proposed  Rule 

The  FAA  has  determined  that  its 
responsibilities  under  the  Regulatory 
Flexibility  Act  and  the  Unfunded 
Mandates  Act  require  an  analysis  of 
alternatives  to  the  proposed  rule  for 
each  purpose.  Rather  than  repeating  the 
alternatives  in  each  of  those  two 
sections,  they  are  listed  in  this  separate 
section  for  reference. 

The  FAA  has  evaluated  three 
alternatives  to  the  proposed  rule.  In 
formulating  the  alternatives,  the  FAA 
focused  on  its  responsibility  for  aviation 
safety  and  its  particular  obligation 
under  49  U.S.C.  44717  to  ensure  the 
continuing  airworthiness  of  airplanes. 
As  a  result,  the  three  evaluated 
alternatives  to  the  proposed  rule  differ 
only  with  respect  to  the  dates  of 
compliance — not  on  the  content  of  the 
proposed  rule. 

Alternative  1 

Require  all  B-737s  that  currently  have 
FDAUs  (not  just  those  B-737s  that  had 
a  FDAU  installed  prior  to  July  16.  1996) 
to  record  all  of  the  proposed  flight  data 
parameters  by  August  18.  2000,  rather 
than  by  August  20,  2001.  This  would 
shorten  the  compliance  date  for  an 
estimated  197  B-737s  by  one  year. 
Alternative  1  would  increase 
compliance  costs  not  because  the  actual 
retrofitting  costs  would  change  but 
because  the  lost  net  revenue  from  out- 
of-service  time  would  be  greater  for 
some  airplanes.  A  shorter  compliance 
time  increases  the  likelihood  that  the 
retrofit  would  be  done  as  a  special 
project  and  not  as  part  of  a  regularly 
scheduled  maintenance  check.  On  that 
basis,  the  FAA  has  estimated  that 
Alternative  1  would  increase  first-year 
compliance  costs  by  $2.4  million  above 
those  costs  associated  with  the  proposed 
rule.  However,  this  alternative  could  be 
considerably  more  expensive  than  the 
proposed  rule,  particularly  if  the  idle 
airplane  and  scheduling  costs  that  the 
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F.'\A  could  not  quantify  are  substantial. 
In  th.it  casf.  the  shorter  the  compliance 
ptTiofi.  the  t^reater  the  idle  airplane 
cti'its  and  scheduling  costs.  As  a  result. 
in  comparison  to  Alternative  1,  the 
proposed  rule  would  offer  considerably 
more  relief  to  the  airlines  than  is 
evidenced  by  the  quantified  difference 
between  them. 

.Mternative  1  would  not  significantly 
mcrease  the  estimated  quantitative 
benefits  because  the  probability  of  one 
of  these  197  airplanes  having  an 
accident  whose  probable  cause  would 
not  have  been  determined  within  a  one- 
year  timeframe  is  remote.  As  a  result, 
the  FAA  has  determined  that  a 
commensurate  increased  level  of 
benefits  would  not  match  the  increased 
cost  of  this  Alternative  1. 

Alternative  2 

Delav  the  compliance  date  for  all  B- 
737s  to  August  20,  2001.  This  would 
extend  the  compliance  date  by  one  year 
for  about  292  airplanes  The  FAA  has 
determined  that  Alternative  2  could 
reduce  compliance  costs  by  about  $7.3 
million.  This  alternative  would  provide 
all  B-737  operators  with  greater 
scheduling  flexibility  in  determining 
when  to  have  the  airplane  retrofitted.  A 
greater  number  of  these  operators  would 
be  able  to  delay  compliance  until  a 
regularly  scheduled  maintenance  check 
and,  thereby,  reduce  the  lost  revenue 
from  out-of-service  time.  However,  the 
FAA  must  also  note  that  the  converse  to 
the  effect  described  under  Alternative  1 
would  be  a  factor.  Again,  the  greater  the 
unquantified  costs,  the  greater  the 
reduction  in  ccjsts  associated  with 
delaying  compliance  dates.  As 
.■Mternative  2  would  allow  greater 
flexibility  than  the  proposed  rule,  the 
estimated  compliance  cost  reduction 
from  Alternative  2  could  be 
substantially  underestimated. 

However,  Alternative  2  could  reduce 
the  expected  quantitative' benefits. 
There  is  a  probability  that  one  of  these 
292  airplanes  could  hav?  an  accident  or 
an  incident  whose  cause  would  have 
been  discovered  only  if  the  additional 
flight  data  parameters  had  been 
recorded.  In  light  of  the  fact  that  the 
NTSB  has  recommended  the  August  18. 
2000.  compliance  date,  the  FAA  has 
decided  to  meet  the  majoritv  of  the 
NTSB  recommendations  and  not 
propose  a  later  compliance  date  for  all 
B-737S. 

Alternative  3 

Delay  the  proposed  compliance  date 
for  every  B-737  until  either  its  next 
scheduled  major  (4  days  or  more) 
maintenance  check  or  by  August  18. 
2004  Alternative  3  would  give  an 


operator  its  maximum  retrofitting 
scheduling  flexibility.  As  the  FAA  has 
determined  that  nearlv  everv  B-737  will 
have  at  least  one  scheduled  major 
maintenance  check  within  any  5-vear 
time  period.  Alternative  3  would  allow 
the  operator  to  perform  the  retrofit 
during  a  scheduled  major  maintenance 
check,  which  would  eliminate  the 
additional  out-of-service  time  and. 
hence,  the  potential  lost  net  revenue 
from  compliance  with  the  proposed 
rule.  In  addition,  Alternative  3  would 
spread  the  cost  of  the  retrofits  over  a  5- 
year  time  period.  By  doing  so,  the 
present  value  of  the  compliance  cost 
from  Alternative  3  would  be  about 
$172.8  million,  which  would  be  about 
$32.6  million  less  than  the  compliance 
cost  of  the  proposed  rule.  Further,  the 
•'  FAA  reiterates  that  the  greater  the 
unquantified  costs,  the  greater  the 
reduction  in  costs  associated  with 
delaying  compliance  dates.  As 
Alternative  3  would  allow-  greater 
flexibility  than  the  proposed  rule,  the 
estimated  compliance  cost  reduction 
associated  with  Alternative  3  could  be 
substantially  underestimated. 

Alternative  3  would  reduce  the 
expected  quantitative  benefits  because  it 
would  reduce  the  number  of  flight  hours 
that  the  B-737  fleet  would  have 
recorded  the  additional  flight  data 
parameters  by  about  6.6  million  flight 
hours  during  those  4.5  years.  Further,  it 
would  reduce  the  cumulative 
probability  that  the  additional  recorded 
flight  data  parameters  from  an  accident 
or  incident  involving  a  B-737  could 
provide  information  that  would  result  in 
preventive  regulatory  or  industry  action. 
Consequently,  since  the  FAA  agrees 
with  the  NTSB  recommendation  that 
this  information  is  important,  the  F.\A 
has  not  proposed  the  delayed 
compliance  date  presented  in 
Alternative  3. 

Thus,  in  comparison  to  the  one  higher 
cost  alternative  and  the  two  lower  cost 
alternatives  evaluated  bv  the  FAA.  the 
FAA  has  determined  that  the  proposed 
rule  would  be  the  best  method  to 
address  this  safety  issue. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle. 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 


actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
Regulatory  Flexibility  Analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certify-,  and  an  RFA  is  not 
required.  The  certification  must  include 
a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Recently,  the  Office  of  Advocacy  of 
the  Small  Business  Administration 
(SBA)  published  new  guidance  for 
Federal  agencies  in  responding  to  the 
requirements  of  the  Regulatorv- 
Flexibility  Act.  Application  of  that 
guidance  to  the  proposed  rule  indicates 
that  it  could  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
airlines.  Accordingly,  a  complete  initial 
regulatory  flexibility  analysis  was 
conducted  for  the  proposed  rule  and  is 
summarized  as  follows: 

Reasons  Why  the  FAA  is  Considering 
the  Proposed  Rule 

The  flight  data  being  recorded  have 
not  been  sufficiently  comprehensive  to 
determine  the  causes  of  several  B-737 
accidents  and  incidents.  As  a  result,  the 
FAA  and  the  aviation  industry  have 
been  unable  to  develop  specific  actions 
that  may  prevent  similar  future  B-737 
accidents  and  incidents. 

The  Objectives  and  Legal  Basis  for  the 
Proposed  Rule 

The  objective  of  the  proposed  rule  is 
to  require  the  B-737  fleet  to  record 
additional  flight  data  parameters  that 
may  help  determine  the  cause(s)  of  a  B- 
737  accident,  and,  thereby  allow  the 
development  of  regulatory-  and  industry 
actions  that  could  prevent  similar  future 
accidents.  The  legal  basis  for  the 
proposed  rule  is  49  U.S.C.  44901  et  seq. 
As  a  matter  of  policy,  the  FAA  must,  as 
its  highest  priority  (49  U.S.C.  40101  (d)). 
maintain  and  enhance  safety  and 
security  in  air  commerce. 
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All  Relevant  Federal  Rules  That  May 
Duplicate.  Overlap,  or  Conflict  With  the 
Proposed  Rule 

The  FAA  is  unaware  of  any  federal 
rules  that  would  duplicate,  overlap,  ur 
conflict  with  the  proposed  rule. 

A  Description  and  an  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposal  Would  Apply 

The  proposed  rule  would  apply  to  the 
operators  of  all  U.S. -registered  B-737 
airplanes  operated  under  part  91,  part 
121.  part  125.  or  under  part  129. 


Nearly  all  of  the  16  operators  flying 
b-737s  under  part  91  (under  deviation 
authority  from  part  125)  use  the  airplane 
as  an  ancillary'  part  of  their  primary 
business  (for  example,  oil.  automobile 
manufacturing,  etc.).  As  a  result,  these 
(operators  are  distributed  across  a 
spectrum  of  Standard  Industrial 
Classification  (SIC)  codes,  and.  as  listed 
m  the  Initial  Regulatory  Evaluation,  few 
are  small  businesses. 

The  F.AA  has  determined  that  the  3 
non-U. S.  operators  of  U.S. -registered  B- 


737s  operating  under  part  129  are  not 
small  entities. 

However,  as  seen  shown  in  Table  2, 
based  on  a  SBA  definition  that  a  small 
airline  has  fewer  than  1,500  employees, 
the  FAA  has  determined  that  14  small 
airlines  (assuming  Accessair  is  a  small 
airline  and  noting  that  Metrojet  is 
owned  by  USAirways)  operating  under 
part  121  would  be  affected  by  the 
proposed  rule.  The  number  of  affected 
B-737S  reported  in  Table  3  is  an  FAA 
estimate  of  the  number  of  those 
airplanes  by  airline  on  August  2000. 


Table  3.— Affected  Airlines  by  Number  of  B-737s 


Operator 

T 

Number  of  B- 
737 

Number  of 
employees 

Operating  rev- 
enues 
(in  $  millions) 

Net  profit 
(in  $  millions) 

Souttiwest      

3?? 

205 

190 

185 

90 

70 

50 

20 

19 

15 

12 

10 

9 

6 

6 

3 

3 

2 

2 

19.933 

43.100 
76.000 
40.700 
58.097 
10,013 
10,137 
2.365 
440 

3.438.762 

8,556.000 

17,472.106 

7,155.384 

14.584.906 

1,962.480 

1.553.158 

231.141 

174.713 

413  602 

USAirways  

United  : 

Continental  

Delta        .!. 

965.182 

774  128 

389.816 

1.073.535 

America  West  

104.350 

Alaska 

Alotia   

106162 
6.278 

Frontier 

(3.308) 

Winair      

52 
480 
600 
800 
110 

20 

102 

575 

111,300 

23 

154 

127 

35 

4.939 
97.755 

22.641 
11.247 

(1.150) 

Vanguard  

(7.460) 

Airtran    

(6.985) 

Eastwind         

(8.684) 

Pro  Air                      „ 

(18.849) 

Accessair    

Pace              - 

4.914 

15.692 

138.769 

16.394.548 

0.256 

Casino  Express 

Ryan  Int 

(2.676) 

Amencan               

1.097.339 

Lorair                                                                                             

Nations  Air          

6.724 

61 .473 

6.650 

0299 

North  Amencan 

1.434 

Sierra  Pacitic 

0.631 

Total                                                    

. 

The  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements  of  the  Proposed  Rule 

Existing  14  CFR  part  43.  in  part, 
already  prescribes  the  content  form. 
and  disposition  of  maintenance, 
preventive  maintenance,  rebuilding,  and 
alteration  records  for  any  aircraft  having 
a  U,S.  airworthiness  certificate  or  any 
foreign-registered  aircraft  used  in 
common  carriage  under  part  121.  There 
would  be  one-time  paperwork  costs  of 
about  S9  15  million  to  obtain  FAA  parts 
approvals  and  STCs  for  the  modified 
FDR  systems,  but  nearly  all  of  these 
costs  would  be  incurred  by  large  airlines 
and  large  repair  stations  and  large  parts 
manufacturers.  Finally,  the  proposed 
rule  would  necessitate  minimal 
additional  annual  maintenance,  which 
would  require  minutes  of  annual 


recordkeeping  per  airplane  and 
negligible  recordkeeping  costs. 

Regulatory  Flexibility  Cost  Analvsis 

The  compliance  rfist<  assix  KiStni  with 
the  proposed  rule  are  almost  i-ompietely 
specific  to  an  individual  airplane.  There 
would  be  minimal  economies  o[  scale  in 
completing  the  FDR  system  retrofits. 
Thus,  the  compliance  cost  for  an 
individual  B-737  is  largely  independent 
of  the  size  of  the  airline.  The  estimated 
present  value  of  the  compliance  costs 
per  B-737  by  series  and  FDR  system 
capability  is  summarized  in  Table  1. 
However,  if  the  1997  flight  data  recorder 
re\isions  and  this  proposed  rule  are 
viewed  as  twn  parts  of  one  rulemaking 
extended  o\er  time,  then  the  estimated 
per  airplane  cost  would  be  increased  by 
about  545.000. 


Affordabilitv  .\nalysis 

As  seen  in  Table  2,  the  FAA  has 
obtained  1997  net  profit  data  for  11  of 
the  14  affected  small  airlines,  although 
the  FAA  lacks  detailed  financial  data  for 
most  of  them.  Of  those  11  small  airlines. 
7  reported  losses.  Of  the  remaining  4 
small  airlines,  the  compliance  costs 
would  have  turned  one  airline's  positive 
profit  into  a  loss,  cut  another's  profit  in 
half,  and  reduced  the  others'  profits  by 
16  percent  and  by  7  percent.  When 
coupled  with  the  costs  to  comply  with 
the  1997  flight  data  recorder  revisions, 
these  profits  would  have  been  further 
reduced  and  the  losses  would  have  been 
further  increased.  Consequently,  the 
FAA  has  concluded  that  some  of  these 
small  airlines  may  face  financial 
difficulties  in  offsetting  these 
compliance  costs.  The  FAA  solicits 
comments  on  the  affordability  of  the 
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proposed  rule  for  small  airlines  and 
requests  that  all  comments  be 
accompanied  with  clear  supporting 

data- 

Disproportionality  .Analysis 

A.s  noted  earlier  in  this  regulatory 
flexibility  cost  analysis,  the  incremental 
compliance  costs  for  a  B-737  operated 
h\  d  large  airline  and  those  costs  for  an 
identical  B-7>i7  operated  by  a  small 
airline  would  be  nearly  identical. 
However,  to  the  extent  that  financing 
charges  tend  to  be  larger  for  a  small 
airline  than  for  a  large  airline  with  a 
better-established  credit  line,  the 
financing  costs  for  the  retrofit  would  be 
disproportionallv  larger  for  a  small 
airline  than  for  a  large  airline.  The  FAA 
does  not  have  information  concerning 
this  potential  impact.  Nevertheless,  the 
significant  disproportionality  that  may 
occur  would  depend  upon  the 
percentage  of  an  airline's  fleet  that  is 
composed  of  B-737s.  The  higher  the 
percentage  of  B-737s.  the  greater  the 
impact  of  thi.s  proposed  rule  on  that 
airline  In  reviewing  the  composition  of 
these  various  fleeLs,  the  FAA  has 
determined  that  there  is  not  a  significant 
difference,  on  average,  between  the 
group  of  large  airlines  and  the  group  of 
small  airlines — although  there  are 
certainly  differences  among  individual 
airlines.  As  a  result,  small  airlines 
operating  B-737s  would  not  be 
disadvantaged,  as  a  group,  relative  to 
the  group  of  large  airlines  operating  B- 
737s. 

Competitiveness  Analysis 

The  proposed  rule  w'ould  impose 
significant  first-year  costs  on  all 
operators  of  B-737s  and,  as  a 
consequence,  may  affect  the  relative 
position  of  these  airlines  in  their 
markets.  As  the  proposed  rule  would 
impose  no  costs  on  other  small 
operators  using  McDonnell  Douglas  or 
Airbus  airplanes,  the  FAA  has 
determined  that  there  could  be  a 
significantly  adverse  competitiveness 
effect  on  certain  small  (and  large) 
airlines  that  operate  B-737s.  The 
principle  beneficiaries  would  be  other 
small  and  large  airlines  that  do  not 
operate  B-737s. 

Business  Closure  Analysis 

The  FAA  is  unable  to  determine  with 
certainty  whether  any  of  these  small 
airlines  would  close  their  operations. 
Many  very  small  operations  (1  to  4 
airplanes)  operate  very  close  to  the 
margin,  as  evidenced  by  their  constant 
exit  from  and  entry  into  various 
markets.  .As  noted,  most  of  the  small 
airlines  reported  losses,  but.  in  the 
absence  of  sufficiently  detailed  financial 


data,  the  FAA  cannot  determine  which, 
if  any.  of  these  small  airlines  would 
close  due  to  the  proposed  rule. 

Description  of  Alternatives 

The  tliree  alternatives  evaluated  by 
the  FAA  are  discussed  in  an  earlier 
preamble  sectioir  As  described, 
delaying  the  compliance  dates  would 
provide  some  relief  to  the  affected  small 
and  large  airlines.  However,  the 
proposed  rule  would  still  provide  a 
competitive  advantage  to  airlines 
operating  airplanes  other  than  B-737s 
over  small  and  large  airlines  that 
operate  B-737s. 

Special  Considerations 

Although  the  proposed  rule  would 
have  a  significant  economic  impact  on 
small  airlines,  the  FAA  has  not 
exempted  them  from  the  proposed  rule. 
The  principal  reason  for  not  exempting 
them  is  that  B-737  accidents  and 
incidents  whose  causes  have  not  been 
determined  are  not  related  to  the  size  of 
the  operator;  both  large  and  small 
airlines  have  been  affected.  For 
example,  incidents  have  occurred  to  B- 
737s  operated  by  small  airlines.  In 
particular,  the  1996  Eastwind  B-737 
incident  is  very  similar  to  the  United 
and  USAir  B-737  accidents.  The 
Eastwind  airplane  recorded  onlv  1 1 
flight  data  parameters  and, 
consequently,  that  incident's  cause  has 
not  been  fully  determined.  Thus,  the 
FAA  has  determined  that  special 
considerations  for  small  airlines  would 
not  be  appropriate. 

Conclusion 

The  FAA  has  determined  that  there 
are  no  viable  alternatives  to  the 
proposed  rule  for  small  airlines. 
Consequently,  the  FAA  has  concluded 
that  exempting  B-737s  or  delaying 
compliance  dates  for  B-737s  operated 
by  small  airlines  would  be  an 
inappropriate  action  and  inconsistent 
with  the  FAA  mandate  to  ensure 
aviation  safety.  The  FAA  requests 
comments  on  this  initial  regulatory 
flexibility  analysis  and  requests 
commeqters  to  supply  supporting  data 
for  the  comments. 

International  Trade  Impact  Assessment 

Consistent  with  the  Administration's 
belief  in  the  general  superiority. 
desirability,  and  efficacy  of  free  trade,  it 
is  the  policy  of  the  Administrator  to 
remove  or  diminish,  to  the  extent 
feasible,  barriers  to  international  trade, 
including  both  barriers  affecting  the 
export  of  American  goods  and  services 
to  foreign  countries  and  those  affecting 
the  import  of  foreign  goods  and  services 
into  the  United  States. 


In  accordance  with  that  policy,  the 
FAA  is  committed  to  develop  as  much 
as  possible  its  aviation  standards  and 
practices  in  harmony  with  its  trading 
partners  Significant  cost  savings  can 
result  from  this  harmonization,  both  to 
American  companies  doing  business  in 
foreign  markets,  and  foreign  companies 
doing  business  in  the  United  States. 

This  proposed  rule  would  have  a 
minimal  impact  on  international  trade. 
Although  it  would  increase  the  cost  of 
manufacturing  a  future  B-737  by  about 
539,000.  the  FAA  does  not  believe  that 
this  increase  would  have  a  significantly 
negative  effect  on  Boeing's  future 
domestic  or  international  markets  for 
the  B-737. 

Unfunded  Mandates  Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22.  1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law.  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  Si  00  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act.  2 
U.S.C.  1534(a).  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  of 
SlOO  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a).  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any.  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulator^'  proposals. 

Under  49  U.S.C.  40101(d)(1),  the  FAA 
Administrator  is  required  to  consider 
the  following  matter,  among  others,  as 
being  in  the  public  interest:  maintaining 
and  enhancing  safety  and  security  as  the 
highest  priorities  in  air  commerce. 
Additionally  it  is  the  Administrator's 
statutory  duty  to  perform  the 
responsibilities  "in  a  way  that  best 
tends  to  reduce  or  eliminate  the 
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possibilitv  or  recurrence  of  accidents  in 
dir  transportation."  [See  49  U.S.C. 
44701(c).) 

The  FAA  has  determined  that  this 
proposed  rule  would  not  contain  a 
significant  intergovernmental  mandate 
as  defined  bv  the  Act  because  the  FA^^ 
has  no  knowledge  of  any  State,  local,  or 
tribal  government  operating  a  B-737. 

However,  the  FAA  has  determined 
that  this  proposed  injle  would  contain  a 
significant  private  sector  mandate  as 
defined  by  the  Act  because  the 
compliance  costs  over  the  first  18 
months  would  be  about  S24.-1  million  for 
the  private  sector.  Thus,  the  FAA  has 
evaluated  the  tfiree  previously  described 
alternatives  in  order  to  determine  if  the 
burden  could  be  reduced  m  a  manner 
consistent  with  the  F.AAs  mandate  to 
provide  aviation  safetv  Of  the  three 
alternatives,  only  Alternative  3 
(delaying  compliance  until  a  scheduled 
major  maintenance  check)  would  lower 
the  compliance  costs  below  $100 
million  for  ever\'  year.  Nevertheless,  for 
the  reasons  discussed  in  that  earlier 
section,  the  F.\A  has  determined  that 
Alternative  3  would  not  attain  the  same 
level  of  B-737  risk  reduction  at  a  lower 
cost  than  the  proposed  rule. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  thai  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment 

Environmental  .\nalysis 

FAA  Order  1050, ID  defines  F.\A 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEP.^) 
environmental  assessment  or 
environmental  impact  statement  In 
accordance  with  FAA  Order  1050. ID. 
appendix  4.  paragraph  4(j).  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163.  as  amended  (42  U.S.C. 
6362).  It  has  been  determined  that  it  is 
not  a  major  regulatory  action  under  the 
provisions  of  EPCA. 


Comment  Period 

Comments  on  this  proposed  rule  must 
be  received  by  the  agency  within  30 
days  of  the  date  of  publication  of  this 
document.  The  F.'^.^i  understands  that 
this  does  not  allow  affected  operators 
and  other  interested  parties  much  time 
to  gather  and  submit  the  information 
requested  by  the  FAA.  However,  the 
agency  has  determined  that  it  is  more 
important  to  give  affected  operators  the 
maximum  available  time  to  comply  with 
the  new  requirements  once  a  final  rule 
is  adopted.  The  FA.A  generally  agrees 
with  the  NTSB  that  B-73~  airplanes  be 
retrofitted  to  record  the  additional  flight 
data  by  August  18,  2000.  The  F.\A  has 
determined  that  the  short  time  available 
requires  that  the  comment  period  on 
this  rule  be  kept  to  a  minimum.  The 
FAA  also  notes  that  there  has  been 
considerable  publicity  concerning  the 
NTSB  recommendations,  and  that 
questions  addressed  to  the  F.\.^  indicate 
that  the  recommended  actions  and  the 
issues  surrounding  them  are  well 
known. 

For  these  reasons,  the  FAA  strongly 

encourages  commenters  to  submit  their 
comments  as  soon  as  possible.  Late-filed 
comments  will  be  considered  to  the 
extent  that  they  do  not  unnecessarily 
delay  the  promulgation  of  a  final  rule. 

List  of  Subjects 

14CFRPart91 

Aviation  safety.  Reporting  and 

recordkeeping  requiremients. 

14  CFRPart  121 

Air  carriers.  .Aviation  safety,  Air 
transportation.  Reporting  and 
recordkeeping  requirements. 

14  CFRPart  125 

.Aviation  safety,  Reporting  and 
recordkeeping  requirements. 

The  Proposed  .\mendment 

In  consideration  of  the  foregoing,  the 

Federal  Aviation  Administration 
proposes  to  amend  parts  91.  121,  and 
125  of  Title  14.  Code  of  Federal 
Regulations  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1,  The  authoritv  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1155.  40103, 
4011,3,40120,44101,  44701,  44705,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
44901,  46306,  46315.  46316,  46504,  46506- 
46507,  47122,  47508,  47528^7531.  articles 
12  and  29  of  the  Convention  on  International 
Civil  Aviation  (61  stat.  1180). 


2,  Section  91.609  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§  91 .609     Flight  recorders  and  cockpit 

voice  recorders 

.  .  *  «         * 

(h)  An  aircraft  operated  under  this 
part  under  deviation  authority  from  part 
125  of  this  chapter  must  comply  with  all 
of  the  applicable  flight  data  recorder 
requirements  of  part  125  applicable  to 
the  aircraft,  notwithstanding  such 
deviation  authority. 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC.  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

3,  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119, 
44101,44701-44702,44705,44709-44711. 
44713,  44716-44717.  44722,  44901 .  44903- 
44904,  44912,  46105. 

4,  Section  121.344  is  amended  in 
paragraph  (a)  by  removing  the  word 
"and"  after  paragraph  (a)(87);  by 
removing  the  period  after  paragraph 
(a)(88)  and  adding  a  semicolon  in  its 
place;  and  by  adding  new  paragraphs  (a) 
(89),  (90),  and  (91),  (d)(3),  (e)(3)  and  (m); 
and  by  revising  paragraphs  (h) 
introductory  text,  (c)  introductory  text, 
and  (f)  to  read  as  follows: 

§  1 21 .344     Digital  flight  data  recorders  for 
transport  category  airplanes 

(a)  *    *   * 

(89)  Yaw  damper  status; 

(90)  Yaw  damper  command:  and 

(91)  Standby  rudder  status. 

(h)  Except  for  Boeing  737  model 
airplanes,  for  all  turbine-engine 
powered  transport  category  airplanes 
manufactured  on  or  before  October  1 1 , 
1991,  by  August  20,  2001— 
•         *         *         *         * 

(c)  Except  for  all  Boeing  737  model 
airplanes,  for  all  turbine-engine 
powered  transport  category  airplanes 
manufactured  on  or  before  October  11, 
1991— 

***** 

(d)*   *   ' 

(3)  In  addition  to  the  requirements  of 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section,  all  Boeing  737  model  airplanes 
also  must  comply  with  the  requirements 
of  paragraph  (m)(l)  or  (m)(2)  of  this 
section,  as  applicable. 
***** 

(e)  *  *  * 

(3)  In  addition  to  the  requirements  of 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  all  Boeing  737  model  airplanes, 
also  must  comply  with  the  requirements 
of  paragraph  (m)(l)  of  this  section. 
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f)  For  all  turbine-engine  powered 
transport  category  airplanes 
manufactured  after  August  19.  2002 — 

(1)  The  parameters  listed  in 
paraijraphs  ia)(l)  through  (a){88)  of  this 
set  tiiin  ^lu^t  be  recorded  within  the 
ranges.  acc:uracies,  resolutions  and 
recording  intervals  specified  in 
appendix  M  to  this  part. 

(2)  In  addition  to  the  requirements  of 
paragraph  (0(1)  of  this  section,  all 
Boeing  7J7  model  airplanes,  also  must 


also  comply  with  the  requirements  of 
paragraph  (m)(l}  of  this  section. 


m 


In  addition  to  all  other  applicable 
requirements  of  this  section,  all  Boeing 
737  model  airplanes  must  record  the 
parameters  listed  in  paragraphs  (a)(1) 
through  {a)(22)  and  (a)(88)  through 
(a)(91)  of  this  section,  within  the  ranges. 
accuracies,  resolutions,  and  recording 
intervals  specified  in  appendix  M  to  this 
part,  in  accordance  with  the  following 
schedule: 


(1)  All  Boeing  737  model  airplanes 
equipped  with  a  flight  data  acquisition 
unit  of  any  type  as  of  July  16,  1996,  or 
manufactured  after  July  16.  1996.  must 
comply  by  August  18.  2000. 

(2)  All  Boeing  737  model  airplanes 
not  equipped  with  a  flight  data 
acquisition  unit  of  any  type  as  of  July 
16,  1996.  must  complv  bv  August  20, 
2001. 

5.  .\ppendix  M  to  part  121  is 
amended  by  revising  item  88  and 
adding  items  89  through  91  to  read  as 
follows: 


.Appendix  .\1  to  Part  121 — Airplane  Flight  Recorder  Specification — Continued 


Parameter 

Range 

Accuracy 
(sensor  input) 

Seconds  per  sampling 
Interval 

Resolution 

Remarks 

88   All  cockpit  flight 

Full  range  

■t-5%  

1   

0  2°o  of  full  range 

For  fly-by-wire  flight 
control  systems. 

control  input  forces 

Control  wheel  ±70 

(control  wheel,  con- 

lbs 

where  flight  control 

trol  column,  rudder 

Control  column  ±85 

surface  position  is  a 

pedal)  "" 

lbs. 
Rudder  pedal  ±70 
lbs. 

function  of  the  dis- 
placement of  the 
control  input  device 
only.  It  is  not  nec- 
essary to  record 
this  parameter  For 
airplanes  that  have 
a  flight  control 
break  away  capa- 
bility that  allows  ei- 
ther pilot  to  operate 
the  control  inde- 
pendently, record 
both  control  force 
inputs  The  control 
force  inputs  may  be 
sampled  altemately 
once  per  2  seconds 
to  produce  the 

sampling  interval  of 

89  Yaw  damper  sta- 

Discrete (on/off)  

0.5  

tus 

90  Yaw  damper  com- 

Full range  

As  installed 

0.5 

1%  of  full  range 

mand 

91    Standby  rudder 

Discrete  ion/off)  

0.5  

status 

'For  all  Boeing  737  model  airplanes,  the  seconds  per  sampling  interval  is  0  5  per  control  input;  remarks  do  not  apply 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGER  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

6,  The  authontv  citation  for  part  125 
continues  to  read  as  follows, 

.Authority:  49  U.S.C.  106(g),  40113,  44701- 

44702.  4470,5.  44-10-44711,  44713.44716- 

44717.  44722 

7.  Section  12,5..^  !^  amended  by 
adding  a  new  paragraph  (d)  to  read  as 

follows: 


§  1 25.3     Deviation  authority. 

***** 

(d)  No  deviation  authority  from  the 
flight  data  recorder  requirements  of  this 
part  will  be  granted  Any  previouslv 
issued  deviation  from  the  flight  data 
recorder  requirements  of  this  part  is  no 
longer  valid. 

8.  Section  125.226  is  amended  in 
paragraph  (a)  by  removing  the  word 
"and"'  after  paragraph  (a)(87);  by 
removing  the  period  after  paragraph 
(a)(88)  and  adding  a  semicolon  in  its 
place;  by  adding  new  paragraphs  (a)(89), 
(90).  and  (91),  (d)(3).  (e)(3).  and  (m):  and 
by  revising  paragraphs  (b)  introductory 


text,  (c)  introductory  text,  and  (f)  to  read 

as  follows: 

§  1 25.226    Digital  flight  data  recorders. 

(a)  *  *  * 

(89)  Yaw  damper  status: 

(90)  Yaw  damper  command;  and 

(91)  Standby  rudder  status. 

(b)  Except  for  Boeing  737  model 
airplanes,  for  all  turbine-engine 
powered  transport  categor\'  airplanes 
manufactured  on  or  before  October  11, 
1991,  by  August  20,  2001  — 

(c)  Except  for  all  Boeing  737  model 
airplanes,  for  all  turbine-engine 
powered  transport  category  airplanes 
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manufactured  on  or  before  October  1 1 , 
1991— 

(d)  *  *  * 

(3)  In  addition  to  the  requirements  of 
paragraphs  {d)(l)  and  (d)(2)  of  this 
section,  ail  Boeing  737  model  airplanes 
also  must  comply  with  the  requirements 
of  paragraph  (m)(l)  or  (m)(2)  of  this 
section,  as  applicable. 

(e)  *  *  * 

(3)  In  addition  to  the  requirements  of 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  all  Boeing  737  model  airplanes, 
also  must  comply  with  the  requirements 
of  paragraph  (m)(lj  of  this  section. 

(f)  For  all  turbine-engine  powered 
transport  category  airplanes 
manufactured  after  August  19,  2002— 


(1)  The  parameters  listed  in 
paragraphs  (a)(1)  through  (a)(88)  of  this 
section  must  be  recorded  within  the 
ranges,  accuracies,  resolutions  and 
recording  intervals  specified  in 
appendix  E  to  this  part. 

(2)  In  addition  to  the  requirements  of 
paragraph  (f)(1)  of  this  section,  all 
Boeing  737  mode!  airplanes  must  also 
comply  with  the  requirements  of 
paragraph  (m)(l)  of  this  section. 

*        *        *        *        * 

(m)  In  addition  to  all  other  applicable 
requirements  of  this  section,  all  Boeing 
737  model  airplanes  must  record  the 
parameters  listed  in  paragraphs  (a)(1) 
through  (a)(22)  and  (a)(88)  through 
(a)(91)  of  this  section,  within  the  ranges. 


accuracies,  resolutions,  and  recording 
intervals  specified  in  appendix  E  to  this 
part,  in  accordance  with  the  following 
schedule: 

(1)  All  Boeing  737  model  airplanes 
equipped  with  a  flight  data  acquisition 
unit  of  any  type  as  of  July  16,  1996,  or 
manufactured  after  July  16,  1996,  must 
comply  by  August  18,  2000. 

(2)  All  Boeing  737  model  airplanes 
not  equipped  with  a  flight  data 
acquisition  unit  of  any  type  as  of  July 
16,  1996.  must  complv  by  August  20. 
2001. 

9.  Appendix  E  to  part  125  is  amended 
by  revising  item  88,  and  adding  items  89 
through  91  to  read  as  follows: 


Appendix  E  to  Part  125— .\irplanp  Flight  Rpf  order  Spp(  itii  atu)n- -<  iJiitmuifi 


Paramete' 

Range 

Accuracy  (sensor 
input) 

Seconds  per  sampling 
Interval 

Resolution 

Remarks 

88  All  cockpit  flight 

control  input  forces 

Full  range  

Controi  wheel  r70 

-1-5%  

1  

0.2%  of  full  range 

For  fly-by-wire  flight 
control  systems. 

icontrol  wheel,  con- 

lbs 

— 

where  flight  control 

troi  column   rudder 

Control  column  -85 

surface  position  is  a 

pedal).  -. 

lbs 
Rudder  p6d3'  -165 
lbs. 

• 

function  of  the  dis- 
placement of  the 
control  input  device 
only,  it  is  not  nec- 
essary to  record 
this  parameter  For 
airplanes  that  have 
a  flight  control 
break  away  capa- 
bility that  allows  ei- 
ther pilot  to  operate 
the  control  inde- 
pendently, record 
both  control  force 
inputs  The  control 
force  inputs  may  be 

• 

sampled  altemately 
once  per  2  seconds 
to  produce  the 

— 

sampling  interval  of 
•1 

Discete  (on/off)  

Full  range  

0.5  

tus 
90    Yaw  damner  com- 

As  installed 

0.5  

1%  of  full  range 

mano 

91    Standby  rjoder 
status. 

Discrete  (on/off)  

0  5                     

■"  For  ail  Boeina  73~  mode^  airplanes  the  seconds  per  sampling  interval  is  0.5  per  control  input;  remarks  do  not  apply. 


Issued  in  Washington.  DC.  on  November  9. 
1999. 

Ronald  T.  VVojnar, 

Acting  Director.  Aircraft  Ceiiification  Senice. 
[FR  Doc.  99-297,58  Filed  11-17-99;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV99-905-3  FIR] 

Oranges.  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida:  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 

rSDA 

action:  Final  rule. 

summary:  The  Department  of 

Agriculture  (Department)  is  adopting,  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  fresh 
market  under  the  marketing  order 
covering  oranges,  grapefruit,  tangerines, 
and  tangelos  grown  in  Florida.  The 
marketing  order  is  administered  locally 
by  the  Citrus  Administrative  Committee 
(committee).  This  rule  ccjntinues  to  limit 
the  volume  of  sizes  48  and/or  size  56 
red  seedless  grapefruit  handlers  can 
ship  during  the  remainder  of  the  first  11 
weeks  of  the  1999-2000  season.  Through 
week  7.  which  ended  November  7.  the 
percentage  was  37  percent.  For  the  last 
four  weeks  (November  8  through 
December  5).  the  percentage  is  32 
percent.  This  limitation  is  designed  to 
provide  a  sufficient  supply  of  small 
sized  red  seedless  grapefruit  to  meet 
market  demand,  without  saturating  all 
markets  with  these  small  sizes.  This  rule 
should  help  stabilize  the  grapefruit 
market  and  improve  grower  returns. 
EFFECTIVE  DATE:  Effective  November  19, 
1999 

FOR  FURTHER  INFORMATION  CONTACT: 
William  (.',  Pimental.  Southeast 
Marketing  Field  Office,  F&V,  AMS, 
USDA,  P.O.  Box  2276.  Winter  Haven, 
Florida  33883-2276;  telephone:  (863) 
299-4770, Fax: (863)  299-5169:  or 
George  Kelhart.  Technical  Advisor, 
Marketing  Order  .Administration 
Branch.  F&V.  AMS.  USDA.  room  2522- 
S.  P.O  Box  96456.  Washington.  DC 
20090-6456:  telephone:  (202)  690-3919, 
Fax: (202)  720-5698. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  rontactint;  Jay  Guerber, 
Marketing  Order  .Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456: 
telephone  (202)  720-2491,  Fax:  (202) 
720-5698  or  E-mail: 
Jay.Guerber@usda.gov. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  .Mdrketing  Agreement 


No.  84  and  Marketing  Order  No.  905. 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (V  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  lustice 
Reform.  This  rule  continues  to  limit  the 
volume  of  sizes  48  and/or  size  56  red 
seedless  grapefruit  handlers  can  ship 
during  the  remainder  of  the  first  11 
weeks  of  the  1999-2000  season  which 
began  September  20.  This  rule  will  not 
preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  thrft  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

The  order  provides  for  the 
establishment  of  grade  and  size 
requirements  for  Florida  citrus,  with  the 
concurrence  of  the  Secretary.  These 
grade  and  size  requirements  are 
designed  to  provide  fresh  markets  with 
citrus  fruit  of  acceptable  quality  and 
size.  This  helps  create  buyer  confidence 
and  contributes  to  stable  marketing 
conditions.  This  is  in  the  interest  of 
growers,  handlers,  and  consumers,  and 
is  designed  to  increase  returns  to 
Florida  citrus  growers  The  current 
minimum  grade  standard  for  red 
seedless  grapefruit  is  U.S.  No.  1,  and  the 
minimum  size  requirement  is  size  56  (at 
least  3^16  inches  in  diameter). 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 


grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  varietv 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  that  may  be  shipped 
by  a  handler  during  a  particular  week  is 
established  as  a  percentage  of  the  total 
shipments  of  such  variety  by  such 
handler  in  a  prior  period,  established  by 
the  committee  and  approved  by  the 
Secretary,  in  which  the  handler  shipped 
such  variety. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  (64  FR  51888: 
September  27.  1999).  The  procedures 
specih,'  that  the  committee  mav 
recommend  that  only  a  certain 
percentage  of  sizes  48  and/or  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  regulation  period  is  11 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  grapefruit 
handled  by  such  handler  in  the  previous 
five  seasons,  handlers  can  calculate  the 
volume  of  sizes  48  and/or  56  they  may 
ship  in  a  regulated  week. 

Tnis  rule  limits  the  volume  of  small 
red  seedless  grapefruit  that  can  enter  the 
fresh  market  for  the  remaining  weeks  of 
the  11  week  period  which  began  the 
week  of  September  20.  1999.  This  rule 
continues  in  effect  the  interim  final  rule 
which  established  the  weekly 
percentage  for  the  first  two  weeks 
(September  20  through  October  3)  at  45 
percent;  for  the  third  week  (October  4 
through  October  10)  at  40  percent;  for 
the  fourth  through  seventh  weeks 
(October  11  through  November  7)  at  37 
percent:  and  for  the  last  four  weeks 
(November  8  through  December  5)  at  32 
percent.  These  percentages  are  different 
from  those  originally  recommended  by 
the  committee  on  April  1.  1999.  At  that 
time,  the  committee  unanimously  voted 
to  establish  a  weekly  percentage  of  25 
percent  for  each  of  the  11  weeks.  The 
committee's  initial  recommendation 
was  issued  as  a  proposed  rule  published 
on  August  26,  1999  (64  FR  46603).  No 
comments  were  received  during  the 
comment  period  which  expired  on 
September  10.  1999.  The  committee 
subsequently  met  on  August  31,  1999, 
and  unanimously  recommended 
adjusting  the  proposed  percentages.  The 
committee's  recommendation  was 
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issued  as  an  interim  final  rule  published 
on  September  17.  1999  {64  FR  50419). 
Comments  on  that  action  were  invited 
until  September  27,  1999.  No  comments 
were  received. 

This  action  is  similar  to  actions  taken 
m  the  previous  two  seasons  (1997-98 
and  1998-99),  Prior  to  those  two  years,' 
no  week.lv  percentages  were  established. 
During  the  three  seasons  prior  to 
implementation  of  weeklv  percentage 
regulations  (1994-95.  1995-96.  and 
1996-97),  returns  for  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cost  of  production  On-tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  S9.60  per  carton 
(1%  bushel)  during  the  1989-90  season, 
to  S3. 45  per  carton  during  the  1994-95 
season,  to  a  low  of  SI. 41  per  carton 
during  the  1996-97  season. 

The  committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small  sized  grapefruit  shipped  early  in 
the  marketing  season.  In  the  1994-95, 
1995-96.  and  1996-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11  week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  This  contrasts  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season.  While  there  is  a  market  for 
early  grapefruit,  the  shipment  of  large 
quantities  of  small  red  seedless 
grapefruit  in  a  short  period  oversupplies 
the  fresh  market  for  these  sizes  and 
negatively  impacts  the  market  for  all 
sizes. 

For  the  majority  of  the  season.  larger 
sizes  return  higher  prices  than  smaller 
sizes.  However,  there  is  a  push  early  in 
the  season  to  get  fruit  into  the  market  to 
take  advantage  of  the  high  prices 
available  at  the  beginning  of  the  season. 
The  early  season  crop  tends  to  have  a 
greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit  on  the  market,  driving  down  the 
price  for  all  sizes.  Early  in  the  season, 
larger  sized  fruit  commands  a  premium 
price.  In  some  cases,  the  f.o.b.  price  is 
S4  to  S6  a  carton  more  than  for  the 
smaller  sizes.  In  early  October,  the  f.o.b. 
price  for  a  size  27  averages  around 
SIO.OO  per  carton.  This  compares  to  an 
average  f.o.b.  price  of  S5.50  per  carton 
for  size  56.  By  the  end  of  the  11  week 
period  covered  in  this  rule,  the  f.o.b. 
price  for  large  sizes  drops  to  within  S2 
of  the  f.o.b.  price  for  small  sizes. 

In  tie  three  seasons  prior  to  1997-98, 
prices  of  red  seedless  grapefruit  fell 
from  a  weighted  a\erage  f.o.b.  price  of 
S7.80  per  carton  to  an  average  f.o.b. 
price  of  S5.50  per  carton  during  the 
period  covered  by  this  rule.  Even 


though  later  in  the  season  the  crop  sized 
to  naturally  limit  the  amount  of  smaller 
sizes  available  for  shipment,  the  price 
structure  in  the  market  had  already  been 
negatively  affected.  During  those  three 
seasons,  the  market  did  not  recover,  and 
the  f.o.b.  price  for  all  sizes  fell  to  around 
S5.00  to  S6.00  per  carton  for  most  of  the 
rest  of  the  season. 

The  committee  believes  that  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  early  in  the  season 
contributes  to  below  production  cost 
returns  for  growers  and  lower  on-tree 
values.  An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on-tree  prices  had 
fallen  from  a  high  near  S7.00  per  carton 
in  1991-92  to  around  SI. 50  per  carton 
for  the  1996-97  season.  The  study 
projected  that  if  the  industry  elected  to 
make  no  changes,  the  on-tree  price 
would  remain  around  SI  50  per  carton. 
The  study  also  indicated  that  increasing 
minimum  size  restrictions  could  help 
raise  returns. 

To  address  this  issue,  the  committee 
voted  to  utilize  the  provisions  of 
§905.153,  and  establish  a  weekly 
percentage  of  size  regulation  during  the 
first  11  weeks  of  the  1997-98  and  1998- 
99  seasons.  The  initial 
recommendations  from  the  committee 
were  to  set  the  weekly  percentage  at  25 
percent  for  each  of  the  1 1  weeks.  As 
more  information  on  the  crop  became 
available,  and  as  the  season  progressed, 
the  committee  met  and  adjusted  its 
recommendations  for  the  weekly 
percentages.  The  committee  considered 
information  from  past  seasons,  crop 
estimates,  fruit  size,  and  other 
information  to  make  its 
recommendations.  The  committee  has 
since  used  this  regulation  to  the 
betterment  of  the  industrv  Prices  have 
increased,  and  movement  has  been  more 
stable.  Actual  weekly  percentages 
established  during  the  11  week  period 
during  the  1997-98  season  were  50 
percent  for  the  first  3  weeks,  and  35 
percent  for  the  other  8  weeks.  Actual 
weekly  percentages  established  during 
the  11  week  period  during  the  1998-99 
season  were  37  percent  for  the  first  3 
weeks,  and  32  percent  for  the  other  8 
weeks. 

In  making  its  recommendation  for  the 
1999-2000  season,  the  committee 
reviewf>d  its  experiences  in  past 
seasons.  The  committee  believes 
establishing  weekly  percentages  during 
the  last  two  seasons  was  successful.  The 
committee  examined  shipment  data 
covering  the  11  week  regulator}'  period 
for  the  last  two  regulated  seasons  and 
the  three  prior  seasons.  The  information 
contained  the  amounts  and  percentages 


ol  sizes  48  and  5b  shipped  during  each 
week  and  weekly  f.o.b.  price  figures. 
During  the  11  week  period,  the 
regulations  were  successful  at  helping 
maintain  prices  at  a  higher  level  than 
previously,  and  sizes  48  and  56  by 
count  and  as  a  percentage  of  total 
shipments  were  reduced.  During  the 
first  11  weeks  of  the  1996-97  season, 
shipments  of  sizes  48  and  56  were 
3,076,474  cartons,  or  40  percent  of  total 
shipments.  In  the  first  11  weeks  of  the 
last  two  seasons,  under  regulation, 
shipments  of  sizes  48  and  56  averaged 
2,517,080  cartons  and  accounted  for  33 
percent  of  total  shipments. 

In  comparison  with  f.o.b.  prices  from 
the  1996-97  season,  for  weeks  when 
pricing  information  was  available 
(weeks  6  through  11),  last  season's 
numbers  were  higher  in  five  of  the  six 
weeks.  The  average  f.o.b.  prices  for 
these  weeks  were  $6.28  for  the  1996-97 
season,  $6.55  for  the  1997-98  season, 
and  $7.63  for  the  1998-99  season.  Total 
fresh  shipments  for  the  1998-99  season 
are  estimated  at  14.6  million  cartons  of 
red  grapefruit. 

The  committee  was  concerned  that 
the  glut  of  smaller,  lower  priced  fruit  on 
the  early  market  was  driving  down  the 
price  for  all  sizes.  There  was  a  steep 
decline  in  prices  for  larger  sizes  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23.  27,  32,  and  36  fell 
by  28,  27.  21,  and  20  percent, 
respectively,  during  the  1996-97  season, 
the  last  season  prior  to  establishing 
percentage  size  regulations.  Prices  for 
the  same  sizes  fell  only  13, 11,  14,  and 
1 1  percent,  respectively,  during  the 
same  period  last  season  with  regulation. 
In  fact,  prices  for  all  sizes  were  firmer 
during  this  period  last  season  when 
compared  to  the  1996-97  season,  with 
the  weighted  average  price  dropping 
only  1 1  percent  during  this  period  as 
compared  to  22  percent  during  the 
1996-97  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland,  Florida)  in 
April  1998,  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  that 
prices  were  generally  higher  across  the 
size  spectrum  with  sizes  48  and  56 
having  the  largest  gains,  and  larger  sized 
grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher  priced, 
larger  sized  grapefruit  which  helped 
raise  weekly  average  f.o.b.  prices.  It 
further  stated  that  sizes  48  and  56 
grapefruit  accounted  for  around  27 
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percent  of  domestic  shipments  during 
the  same  11  weeks  during  the  1996-97 
season  Comparatively,  sizes  48  and  56 
accounted  for  only  17  percent  of 
domestic  shipments  during  the  same 
period  in  1997-98,  as  small  sizes  were 
used  to  supplv  export  customers  with 
preferences  fur  small  sized  grapefruit. 

The  committee  initially  recommended 
that  the  weekly  percentage  of  size 
regulation  he  set  at  25  percent  for  each 
week  durmg  the  regulator*'  period. 
Members  believed  that  the  problems 
associated  with  an  uncontrolled  volume 
of  small  sizes  entering  the  market  early 
in  the  season  wmilii  recur  without  such 
action.  The  committee  thought  that  to 
provide  the  most  flexibility,  the  weekly 
percentage  should  be  set  at  25  percent 
for  each  of  the  1 1  weeks  in  the  regulated 
period.  The  committee  believes  it  is  best 
to  set  regulation  at  the  most  restrictive 
level,  and  then  relax  the  percentage  as 
warranted  hv  (;(mditions  later  in  the 
season.  Th"  c;ommittee  intends  to  meet 
on  a  regular  basis  early  in  the  season  to 
consider  adjustments  in  the  weekly 
percentage  rates,  as  was  done  in  the 
previous  two  seasons. 

In  its  discussion,  the  committee 
recognized  the  need  for  and  the  benefits 
of  the  weekly  percentage  regulation.  The 
committee  recommended  establishing 
the  base  percentage  at  25  percent  for 
each  of  the  regulation  weeks.  This  is  as 
restrictive  as  §  905.15.3  will  allow. 

In  making  its  initial  recommendation, 
the  committee  considered  that  by 
establishing  regulation  at  25  percent, 
they  could  meet  again  in  August  and 
subsequent  months  and  use  the  best 
information  available  to  help  the 
industry  and  the  committee  make  the 
most  informed  decisions  as  to  whether 
the  established  percentages  are 
appropriate. 

Based  on  this  information  and  the 
experiences  from  past  seasons,  the 
committee  agreed  to  establish  the  initial 
weekly  percentages  at  the  most 
restrictive  level.  They  could  then  meet 
in  late  August,  or  in  September  and 
October,  as  needed,  when  additional 
information  is  available,  and  determine 
whether  the  set  percentage  levels  are 
appropriate.  They  said  this  is  essentially 
what  was  done  in  the  prior  two  years, 
and  it  had  been  very  successful.  For 
example,  the  committee  met  in  May 
1998.  and  recommended  a  weekly 
percentage  of  25  percent  for  each  of  the 
first  1 1  weeks  of  the  1998-99  season.  In 
September  1998.  the  committee  met 
again,  and  recommended  that  the 
weekly  perc:entage  be  relaxed.  Any 
changes  to  the  weekly  percentages 
established  by  this  rule  for  1999-2000 
would  re(]uire  additional  rulemaking 
and  the  approval  of  the  Secretary. 


The  committee  noted  that  more 
information  helpful  in  determining  the 
appropriate  weekly  percentages  will  be 
available  after  August  1999.  At  the  time 
of  the  April  1999  meeting,  grapefruit 
had  not  yet  begun  to  size,  giving  little 
indication  as  to  the  distribution  of  sizes. 
Only  the  most  preliminary  of  crop 
estimates  was  available,  with  the  official 
estimate  not  to  be  issued  until  October 
1999. 

The  committee  met  again  on  August 
31,  1999,  and  revisited  the  weekly 
percentage  issue  and  reviewed 
information  it  had  acquired  since  its 
April  6,  1999,  meeting.  At  the  meeting, 
the  committee  unanimously 
recommended  that  the  weekly 
percentages  be  changed  from  25  percent 
for  each  of  the  1 1  regulated  weeks  to  45 
percent  for  the  first  two  weeks 
(September  20  through  October  .3):  40 
percent  for  the  third  week  (October  4 
through  October  10);  37  percent  for  the 
fourth  through  seventh  weeks  (October 
11  through  November  7);  and  32  percent 
for  the  last  four  weeks  (November  8 
through  December  5). 

In  its  discussion  of  these  changes,  the 
committee  reviewed  the  initial 
percentages  recommended  and  the 
current  state  of  the  crop.  The  committee 
also  re-examined  shipping  information 
from  past  seasons,  looking  particularly 
at  volume  across  the  11  weeks.  Based  on 
this  review,  the  committee  agreed  that 
setting  the  weekly  percentage  at  25 
percent  would  be  too  restrictive. 

During  deliberations  in  past  seasons 
as  to  weekly  percentages,  the  committee 
considered  how  past  shipments  had 
affected  the  market.  Based  on  available 
statistical  information,  the  committee 
members  believed  that  once  shipments 
of  sizes  48  and  56  reach  levels  above 
250,000  cartons  a  week,  prices  declined 
on  those  and  most  other  sizes  of  red 
seedless  grapefruit.  The  committee 
believed  that  if  shipments  of  small  sizes 
could  be  maintained  at  around  250.000 
cartons  a  week,  prices  should  stabilize 
and  demand  for  larger,  more  profitable 
sizes  should  increase. 

As  is  the  case  for  the  1999-2000 
season,  they  wanted  io  recommend  a 
weekly  percentage  that  would  provide  a 
sufficient  volume  of  small  sizes  without 
adversely  impacting  the  markets  for 
larger  sizes.  They  also  originally 
recommended  that  the  percentage  for 
each  of  the  11  weeks  be  established  at 
the  25  percent  level.  This  percentage, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
provided  a  total  industry  allotment  that 
would  approach  the  250,000  carton 
mark  during  the  regulated  weeks 
without  exceeding  it. 


While  the  committee  did  eventually 
vote  last  season  to  increase  the  weekly 
percentages,  shipments  of  sizes  48  and 
56  during  the  11  weeks  regulated  during 
the  1998-99  season  were  lower  bv  count 
and  by  percentage  than  in  the 
unregulated  seasons  of  1994-95  through 
1996-97.  This  may  have  contributed  to 
the  success  of  the  regulation. 

In  setting  the  weekly  percentage  for 
each  week  at  25  percent  for  the  1999- 
2000  season,  the  total  available 
allotment  would  have  approximated 
234.000  (25  percent  of  the  total  industry- 
base  of  937.257  cartons).  The  committee 
thus  believed  that  the  percentages 
should  be  increased,  as  was  done  last 
season.  While  satisfied  with  the  level  of 
regulation  last  season  (37  percent  for  the 
first  7  weeks  and  32  percent  for  the  last 
4  weeks),  the  committee  believed  that 
the  unique  circumstances  for  1999-2000 
warranted  more  liberal  percentages 
during  the  first  3  weeks  of  the  1999- 
2000  season. 

The  committee  still  projects  fresh 
shipments  of  red  seedless  grapefruit 
during  1999-2000  to  be  equal  to  or 
lower  than  in  previous  seasons.  The 
quality  of  the  crop  is  anticipated  to  be 
normal  or  above  normal,  although  shape 
of  the  fruit  is  estimated  to  be  below 
normal.  All  growing  districts  appear  to 
be  affected  bv  poorly  shaped  fruit, 
which  could  reduce  the  packout 
percentages  for  the  1999-2000  crop.  The 
smaller  sizes  were  expected  to  be  the 
better  shaped  fruit  during  the  first  part 
of  the  season,  which  supports  allowing 
ample  shipments  of  the  smaller  sizes. 

At  the  time  the  Committee  made  its 
recommendations,  the  individual  fruit 
size  for  the  1999-2000  crop  was 
projected  to  be  a  little  smaller  than 
normal,  but  not  as  small  as  last  season. 
Additionally,  the  lack  of  rain  during 
much  of  the  growing  season  delayed  the 
maturity  of  the  crop  and  early 
shipments  were  expected  to  be  lower 
than  in  previous  seasons.  Unusual 
weather  patterns  in  the  past  eight 
months  resulted  in  multiple  blooms  in 
most  groves  in  Florida.  The  problem 
with  multiple  blooms  is  that  it  is 
difficult  for  fruit  harvesters  to  determine 
which  of  the  fruit  is  mature.  This  was 
expected  to  cause  a  higher  percentage  of 
smaller  sizes  to  be  harvested  early  in  the 
season,  because  the  small  fruif  tends  to 
mature  earlier.  Therefore,  the  committee 
recommended  a  higher  percentage  in 
the  first  three  weeks  of  the  season  than 
in  later  weeks. 

The  situation  was  complicated  by  the 
ongoing  economic  problems  affecting 
the  European  and  Asian  markets.  In  past 
seasons,  the  European  market  has 
shown  a  strong  demand  for  the  smaller 
sized  red  seedless  grapefruit.  The 


Federal  Register    \'ol    64,  No.  222 /Thursday,  November   18.  1999/Rules  and  Reouhtinn.-        63163 


reduction  in  shipmi^nts  to  these  areas    ■ 
experienced  during  the  last  two  years  is 
expected  to  continue  during  the 
upcoming  season.  This  reduction  in 
demand  could  result  in  a  greater  amount 
of  small  sizes  for  remaining  markets  to 
absorb.  These  factors  increase  the  need 
for  restrictions  to  prevent  the  volume  of 
small  sizes  from  overwhelming  all 
markets. 

Therefore,  this  rule  continues  in  effect 
the  interim  final  rule  which  established 
the  weekly  percentage  at  45  percent  for 
the  first  two  weeks  (September  20 
through  October  3);  40  percent  for  the 
third  week  (October  4  through  October 
10);  37  percent  for  the  fourth  through 
seventh  weeks  (October  1 1  through 
November  7);  and  32  percent  for  the  last 
four  weeks  (November  8  through 
December  5).  The  committee  plans  to 
meet  as  needed  during  the  remainder  of 
the  11  week  period  to  work  to  ensure 
that  the  weekly  percentages  are  at  the 
appropriate  levels.  If  crop  and  market 
conditions  should  change,  the 
percentages  could  be  changed  to 
provide  for  the  shipment  of  more  small 
sizes  during  the  remainder  of  the  11 
week  regulatory  period. 

Under  §905.153.  the  quantitv  of  sizes 
48  and/or  5fi  red  seedless  grapefruit  that 
may  be  shipped  by  a  handler  during  a 
regulated  week  would  be  calculated 
using  the  recommended  percentage  of 
45.  40.  37,  or  32  percent,  depending  on 
the  regulated  week.  Bv  taking  the 
weekly  percentage  times  the  a\erage 
weekly  volume  of  red  grapefruit 
handled  by  such  handler  in  the  previous 
five  seasons,  handlers  can  calculate  the 
volume  of  sizes  48  and/or  56  they  may 
ship  in  a  regulated  week. 

An  average  week  has  been  calculated 
by  the  committee  for  each  handler  using 
the  following  formula.  The  total  red 
seedless  grapefruit  shipments  bv  a 
handler  during  the  33  week  period 
beginning  the  third  Monday  in 
September  and  ending  the  first  Sunday 
in  May  during  the  previous  five  seasons 
are  added  and  divided  bv  five  to 
establish  an  average  season.  This 
average  season  is  then  divided  bv  the  33 
weeks  to  derive  the  average  week.  This 
average  week  would  be  the  base  for  each 
handler  for  each  of  the  1 1  weeks  of  the 
regulatorv  period.  The  weeklv 
percentage,  in  this  case  45.  40.  31,  or  32 
percent,  is  multiplied  by  a  handler's 
average  week.  The  product  is  that 
handler's  allotment  of  sizes  48  and/or 
56  red  seedless  grapefruit  for  the  given 
week. 

Under  this  rule,  the  calculated 
allotment  is  the  amount  of  small  sized 
red  seedless  grapefruit  a  handler  may 
ship.  If  the  minimum  size  established 
under  §  905.52  remains  at  size  56, 


handlers  can  fill  their  allotment  with 
size  56,  size  48,  or  a  combination  of  the 
two  sizes  such  that  the  total  of  these 
shipments  are  within  the  established 
limits.  If  the  minimum  size  under  the 
order  is  48,  handlers  can  fill  their 
allotment  with  size  48  fruit  such  that 
the  total  of  these  shipments  is  within 
the  established  limits.  The  committee 
staff  would  perform  the  specified 
calculations  and  provide  them  to  each 
handler. 

To  illustrate,  suppose  Handler  A 
shipped  a  total  of  50.000  cartons.  64,600 
cartons,  45,000  cartons,  79,500  cartons, 
and  24,900  cartons  of  red  seedless 
grapefruit  in  the  last  five  seasons, 
respectively.  Adding  these  season  totals 
and  dividing  by  five,  yields  an  average 
season  of  52.800  cartons.  The  average 
season  would  then  be  divided  by  33 
weeks  to  yield  an  average  week,  in  this 
case,  1,600  cartons.  This  would  be 
Handler  A's  base.  Using  the  first  week 
of  the  regulatory  period  as  an  example, 
the  weekly  percentage  of  45  percent  was 
applied  to  this  amount.  This  provided 
the  handler  with  a  weekly  allotment  of 
720  cartons  (1,600  x  .45)  of  sizes  48  and/ 
or  56.  Similar  calculations,  using  the 
appropriate  weekly  percentage,  will  be 
performed  for  the  balance  of  the 
regulatory  period. 

The  average  week  for  handlers  with 
less  than  five  previous  seasons  of 
shipments  is  calculated  by  the 
committee  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  during  the 
immediately  preceding  five  vears  and 
dividing  that  average  by  33.  New 
handlers  with  no  record  of  shipments 
have  no  prior  period  on  which  to  base 
their  average  week.  Such  new  handlers 
can  ship  small  sizes  equal  to  45.  40.  37, 
or  32  percent  of  their  total  volume  of 
shipments  during  their  first  shipping 
week  (depending  on  when  they  begin 
shipping).  Once  a  new  handler  has 
established  shipments,  their  average 
week  will  be  calculated  as  an  average  of 
the  weeks  they  have  shipped  during  the 
current  season. 

The  interim  final  rule  established  a 
weekly  percentage  of  45  percent  for  the 
first  two  weeks  (September  20  through 
October  3):  40  percent  for  the  third  week 
(October  4  through  October  10):  37 
percent  for  the  fourth  through  the 
seventh  weeks  (October  11  through 
November  7):  and  32  percent  for  the  last 
four  weeks  of  the  regulator^'  period 
(November  8  through  December  5).  The 
regulatory  period  begins  the  third 
Monday  in  September.  Each  regulation 
week  begins  Monday  at  12:00  a.m.  and 
end  at  11:59  p.m.  the  following  Sunday, 
since  most  handlers  keep  records  based 
on  Monday  being  the  begirming  of  the 


work  week.  If  necessary,  the  committee 
could  meet  and  recommend  a  different 
percentage  for  any  given  week  or  weeks 
of  the  regulator}'  period.  Any  such 
recommendation  would  require 
approval  of  the  Secretary. 

The  rules  and  regulations  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  When  regulation  is 
established  by  the  Secretarv'  for  a  given 
week,  the  committee  calculates  the 
quantity  of  small  red  seedless  grapefruit 
which  may  be  handled  by  each  handler. 
Section  905. 153(d)  provides  allowances 
for  overshipments,  loans,  and  transfers 
of  allotment.  These  allowances  are 
intended  to  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes 
on  a  weekly  basis. 

During  any  week  for  which  the 
Secretary  has  fixed  the  percentage  of 
sizes  48  and/or  56  red  seedless 
grapefruit,  any  handler  can  handle  an 
amount  of  sizes  48  :Lnd/or  56  red 
seedless  grapefruit  not  to  exceed  110 
percent  of  their  allotment  for  that  week. 
The  quantity  of  overshipments  (the 
amount  shipped  in  excess  of  a  handler's 
weekly  allotment)  is  deducted  from  the 
handler's  allotment  for  the  following 
week.  Overshipments  are  not  allowed 
during  week  1 1  because  there  will  be  no 
adlotments  the  following  week  from 
which  to  deduct  the  overshipments. 

If  handlers  fail  to  use  their  entire 
allotments  in  a  given  week,  the  amounts 
undershipped  are  not  carried  forward  to 
the  following  week.  However,  a  handler 
to  whom  an  allotment  has  been  issued 
can  lend  or  transfer  all  or  part  of  such 
allotment  (excluding  the  overshipment 
allowance)  to  another  handler.  In  the 
event  of  a  loan,  each  party  must,  prior 
to  the  completion  of  the  loan  agreement, 
notify  the  committee  of  the  proposed 
loan  and  date  of  repayment.  If  a  transfer 
of  allotment  is  desired,  each  party  will 
promptly  notify  the  committee  so  that 
proper  adjustments  of  the  records  can  be 
made.  In  each  case,  the  committee 
confirms  in  writing  all  such  transactions 
prior  to  the  following  week.  The 
committee  can  also  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers 
party  to  the  loan. 

The  committee  computes  each 
handler's  allotment  by  multiplying  the 
handler's  average  week  by  the 
percentage  established  by  regulation  for 
that  week.  The  committee  notifies  each 
handler  prior  to  that  particular  week  of 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  such  handler  can 
handle  during  a  particular  week,  making 
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thf  necessary  adiustnit'nts  for 
ijvershipments  and  loan  repayments. 

The  committee  chose  to  use  the  past 
five  seasons  to  provide  the  most 
accurate  picture  of  an  average  season. 
When  recommending  procedures  for 
establishing  weekly  percentage  of  size 
regulation  for  red  seedless  grapefruit, 
the  committee  discussed  several 
methods  of  measuring  a  handler's 
volume  to  determine  this  base.  It  was 
decided  that  shipments  for  the  five 
previous  years  and  for  the  33  weeks 
beginning  the  third  Monday  in 
September  to  the  first  Sunday  the 
following  May  should  be  used  for 
calculation  purposes. 

Thus,  allotment  is  based  on  a  33  week 
period  of  shipments,  not  just  a  handler's 
early  shipments.  This  was  done 
specifically  to  accommodate  small 
shippers  or  light  volume  shippers,  who 
mav  not  have  shipped  many  grapefruit 
in  the  early  season.  The  use  of  an 
average  week  based  on  33  weeks  also 
helps  adjust  for  variations  in  growing 
conditions  that  may  affect  when  fruit 
matures  in  different  seasons  and 
growing  areas.  After  considering 
different  wavs  to  calculate  the  average 
week,  the  committee  settled  on  this 
definition  of  prior  period  as  the  method 
that  provides  each  handler  with  an 
equitable  base  from  which  to  establish 
shipments. 

The  procedures  under  this  rule 
provide  flexibility  through  several 
different  options.  Handlers  can  transfer, 
borrow,  or  loan  allotment  based  on  their 
needs  in  a  given  week.  Handlers  also 
have  the  option  of  over  shipping  their 
allotment  by  If)  percent  in  a  week,  as 
long  as  the  overshipment  is  deducted 
from  the  following  week's  shipments. 
Statistics  show  that  in  none  of  the 
regulated  weeks  in  past  seasons  was  the 
total  available  allotment  used. 
Approximatelv  190  loans  and  transfers 
were  utilized  last  season.  To  facilitate 
this  process,  the  committee  staff 
provides  a  list  of  handler  names  and 
telephone  numbers  to  help  handlers 
find  possible  sources  of  allotment  if 
needed  for  loan  or  trade.  Also,  this 
regulation  onlv  restricts  shipments  of 
small  sized  red  grapefruit.  There  are  no 
volume  restrictions  on  larger  sizes. 

After  considering  the  available 
information,  the  committee  determined 
that  the  interim  final  rule  was  needed  to 
regulate  shipments  of  small  red  seedless 
grapefruit  during  the  1999-2000  season. 

Continuation  of  the  percentage  size 
regulation  for  the  remainder  of  the  11 
week  period  does  not  affect  the 
provision  that  handlers  may  ship  up  to 
l.i  standard  packed  cartons  (12  bushels) 
of  fruit  per  dav  e\e[n[it  from  regulatory 
requirements  F'ruit  shipped  in  gift 


packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  under 
specific  conditions.  Also,  fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  under  the  order. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and/or  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  80  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11,000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration 
(SBA)  as  those  having  annual  receipts  of 
less  than  $5,000,000,  and  small 
agricultiual  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000  (13  CFR  121.601). 

Based  on  industry  and  committee 
data,  the  average  annual  fob.  price  for 
fresh  Florida  red  grapefruit  during  the 
1998-99  season  was  around  $7.20  per  ■»/-, 
bushel  carton,  and  total  fresh  shipments 
for  the  1998-99  season  are  estimated  at 
14.6  million  cartons  of  red  grapefruit. 
Approximately  20  percent  of  all 
handlers  handled  60  percent  of  Florida 
grapefruit  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fruit 
and  products  which  are  not  included  in 
committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  f  o.b.  price,  about  80  percent  of 
grapefruit  handlers  could  be  considered 
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small  businesses  under  SBA's 
definition,  and  about  20  percent  of  the 
handlers  could  be  considered  large 
businesses.  The  majority  of  Florida 
grapefniit  handlers  and  growers  may  be 
classified  as  small  entities. 

Under  the  authority  of  §  905.52  of  the 
order,  this  rule  continues  to  limit  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market  during  the 
remainder  of  the  first  1 1  weeks  of  the 
1999-2000  season,  that  began  the  third 
Monday  in  September.  This  rule  utilizes 
the  provisions  of  §905.153.  and  it 
continues  in  effect  the  percentages 
established  for  the  remainder  of  the  11 
week  regulatory  period.  The  interim 
final  rule  established  a  weekly 
percentage  of  45  percent  for  the  first  two 
weeks  of  the  regulatory  period 
(September  20  through  October  3);  40 
percent  for  the  third  week  (October  4 
through  October  10):  37  percent  for  the 
fourth  through  the  seventh  weeks 
(October  11  through  November  7); 
32  percent  for  the  last  four  weeks 
(November  8  through  December  5) 
was  a  change  from  the  committee's 
original  recommendation  of  a  25  percent 
vveekJv  percentage  for  each  of  the  1 1 
weeks.  Under  this  limitation,  the 
quantity  of  sizes  48  and/or  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  particular  week  is 
calculated  using  the  established 
percentage. 

Bv  taking  the  established  percentage 
times  the  average  weekly  volume  of  red 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  the  committee 
calculates  a  handlers  weekly  allotment 
of  small  sizes.  This  final  rule  continues 
in  effect  the  interim  final  rule  which 
established  the  weekly  percentage  at  45 
percent  for  the  first  two  weeks 
(September  20  through  October  3);  40 
percent  for  the  third  week  (October  4 
through  October  10);  37  percent  for  the 
fourth  through  seventh  weeks  (October 
11  through  November  7);  and  32  percent 
for  the  last  four  weeks  (November  8 
through  December  5).  This  rule  will 
continue  to  provide  a  supply  of  small 
sized  red  seedless  grapefruit  sufficient 
to  meet  market  demand,  without 
saturating  all  markets  with  these  small 
sizes.  It  also  will  help  stabilize  the 
market  and  improve  grower  returns 
during  the  early  part  of  the  season. 

The  weekly  percentage  of  25  percent, 
when  combined  with  the  average 
weekly  shipments  for  the  total  industry, 
would  have  provided  a  total  industry 
allotment  of  nearly  235,000  cartons  of 
sizes  48  and/or  56  red  seedless 
grapefruit  per  regulated  week.  If  a  25 
percent  restriction  on  small  sizes  had 
been  applied  during  the  11  week  period 
in  the  three  seasons  prior  to  the  1997- 
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98  season,  an  average  of  4.2  percent  of 
overall  shipments  during  that  period 
would  have  been  affected.  This  rule 
affects  even  fewer  shipments  bv 
continuing  to  establish  less  restrictive 
weekly  percentages.  In  addition,  a  large 
percentage  of  this  volume  most  likely 
could  have  been  replaced  by  larger 
sizes.  Under  this  rule,  a  sufficient 
volume  of  small  sized  red  grapefruit 
will  be  allowed  into  all  channels  of 
trade,  and  allowances  will  be  in  place 
to  help  handlers  address  any  market 
shortfall.  Therefore,  the  overall  impact 
on  total  seasonal  shipments  and  on 
industry  costs  should  be  minimal. 

The  early  season  crop  tends  to  have 
a  greater  percentage  of  small  sizes.  This 
creates  a  glut  of  smaller,  lower  priced 
fruit,  driving  down  the  price  for  all 
sizes.  Early  in  the  season,  larger  sized 
fruit  commands  a  premium  price.  In 
some  cases,  the  f.o.b.  price  is  $4  to  $6 
a  carton  more  than  for  the  smaller  sizes. 
In  early  October,  the  f.o.b.  price  for  a 
size  27  averages  around  SlO.OO  per 
carton.  This  compares  to  an  average 
f.o.b.  price  of  S5,50  per  carton  for  size 
56.  By  the  end  of  the  1 1  week  period 
covered  in  this  rule,  the  f.o.b.  price  for 
large  sizes  typically  drops  to  within  $2 
of  the  f.o.b,  price  for  small  sizes. 

The  overshipment  of  smaller  sized  red 
seedless  grapefruit  early  in  the  season 
has  contributed  to  below  production 
cost  returns  for  growers  and  lower  on 
tree  values.  An  economic  study  done  bv 
the  University  of  Florida — Institute  of 
Food  and  Agricultural  Sciences  (UF- 
IFAS)  in  Mav  1997,  found  that  on  tree 
prices  had  fallen  from  a  high  near  S7,00 
per  carton  in  1991-92  to  around  Si. 50 
per  carton  for  the  1996-97  season.  The 
study  projected  that  if  the  mdustrv 
elected  to  make  no  changes,  the  on  tree 
price  would  remain  around  Si. 50  per 
carton.  The  study  also  indicated  that 
increasing  minimum  size  restrictions 
could  help  raise  returns. 

This  regulation  will  continue  to  have 
a  positive  impact  on  affected  entities. 
The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
returns  by  limiting  the  volume  of  small 
sizes  marketed  early  in  the  season. 
There  are  no  volume  restrictions  on 
larger  sizes.  Therefore,  larger  sizes  could 
be  substituted  for  smaller  sizes  with  a 
minimal  effect  on  overall  shipments. 
While  this  rule  may  necessitate  spot 
picking,  which  could  entail  slightly 
higher  harv  esting  costs,  many  in  the 
industry  are  already  using  the  practice. 
In  addition,  because  this  regulation  is 
only  in  effect  for  part  of  the  season,  the 
overall  effect  on  costs  is  minimal.  This 
rule  is  not  expected  to  appreciably 
increase  costs  to  producers. 


This  rule  will  continue  to  help  limit 
the  effects  of  an  over  supply  of  small 
sizes  early  in  the  season.  Similar  rules 
were  enacted  successfully  the  last  two 
seasons.  During  the  11  week  period,  the 
regulations  were  successful  in  helping 
maintain  prices  at  a  higher  level  than  in 
prior  seasons,  and  sizes  48  and  56  by 
count  and  as  a  percentage  of  total 
shipments  were  reduced.  Therefore,  this 
action  should  have  a  positive  impact  on 
grower  returns. 

For  the  weeks  when  pricing 
information  was  available,  last  season's 
prices  were  higher  in  five  of  the  six 
weeks  when  compared  with  f.o.b.  prices 
from  the  1996-97  season.  The  average 
f.o.b.  for  these  weeks  was  $6.28  for  the 
1996-97  season.  $6.55  for  the  1997-98 
season,  and  $7.63  for  the  1998-99 
season. 

The  rules  were  also  successful  in 
reducing  the  steep  drop  in  prices  for 
larger  sizes  that  had  occurred  in 
previous  seasons.  During  the  six  weeks 
from  mid-October  through  November, 
prices  for  sizes  23,  27,  32.  and  36  fell 
by  25.  25.  20.  and  14  percent, 
respectively,  during  the  1997-98  season. 
Prices  for  the  same  sizes  fell  only  13.  11, 
14,  and  11  percent,  respectively,  during 
the  same  period  last  season  with 
regulation.  Prices  for  all  sizes  were 
firmer  during  this  period  last  season 
when  compared  to  the  1996-97  season. 
with  the  weighted  average  price 
dropping  only  1 1  percent  during  this 
period  last  season  as  compared  to  22 
percent  during  the  1996-97  season. 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland.  Florida)  in 
April  1998.  found  that  the  weekly 
percentage  regulation  had  been 
effective.  The  study  indicated  that  part 
of  the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  Prices  were 
generally  higher  across  the  size 
spectrum,  with  sizes  48  and  56  having 
the  largest  gains  and  larger  sized 
grapefruit  registering  modest 
improvements. 

The  report  also  stated  that  sizes  48 
and  56  grapefruit  accounted  for  around 
27  percent  of  domestic  shipments 
during  the  11  weeks  during  the  1996- 
97  season,  compared  to  only  17  percent 
during  the  1997-98  season,  as  small 
sizes  w-ere  used  to  supply  export 
customers  with  preferences  for  small 
sized  grapefruit. 

Over  50  percent  of  red  seedless 
grapefruit  are  shipped  to  the  fresh 
market  Because  of  reduced  demand  and 
an  o\ersupply.  the  processing  outlet  is 
not  currently  profitable.  Consequently, 
it  is  essential  that  the  market  for  fresh 
red  grapefruit  be  fostered  and 


maintained.  Any  costs  associated  with 
this  action  will  only  be  for  the  11  week 
regulatory  period.  However,  benefits 
from  this  action  could  stretch 
throughout  the  entire  33  week  season. 
This  rule  is  intended  to  stabilize  the 
market  during  the  early  season  and 
increase  grower  returns.  Information 
available  from  the  last  two  seasons 
suggests  that  the  regulation  could  do 
both.  A  stabilized  price  that  returns  a 
fair  market  value  would  be  beneficial  to 
both  small  and  large  growers  and 
handlers.  The  opportunities  and 
benefits  of  this  rule  are  expected  to  be 
available  to  all  red  seedless  grapefruit 
handlers  and  growers  regardless  of  their 
size  of  operation.  Accordingly,  this 
action  would  provide  the  most 
beneficial  results  for  the  industry  given 
any  other  alternatives. 

Handlers  utilizing  the  flexibihty  of 
the  loan  and  transfer  aspects  of  this 
action  would  be  required  to  submit  a 
form  to  the  committee.  Moreover, 
handlers  will  be  required  to  submit  a 
form  to  the  committee  on  their  daily 
shipments  of  sizes  48  and/or  56  red 
seedless  grapefruit,  and  new  handlers 
also  will  have  to  submit  a  registration 
form  to  ship  fruit  pursuant  to  any 
allotment  percentage  established  by  the 
Secretary.  The  rule  would  increase  the 
reporting  burden  on  approximately  80 
handlers  of  red  seedless  grapefruit  who 
would  be  taking  about  0.05  hour  to 
complete  each  report  regarding 
allotment  loans  or  transfers,  and 
shipments.  New  handlers  without  a 
record  of  shipments  registering  with  the 
cormnittee  will  take  about  0.03  of  an 
hour  to  complete  the  "new  handler  " 
registration  form.  The  information 
collection  requirements  contained  in 
§  905.153  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  assigned  OMB 
number  0581-0094.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry'  and  public 
sectors.  The  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule.  However,  red  seedless 
grapefruit  must  meet  the  requirements 
as  specified  in  the  U.S.  Standards  for 
Grades  of  Florida  Grapefruit  (7  CFR 
51.750  through  51.784)  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621  through  1627). 

The  committee's  meetings  were 
widely  publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  committee  deliberations 
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')ii  al!  issuer   [.iki-  dll  ( innnuttee 
meetings.  tht>  Apni  h    !h"m   ami  August 
U,  1499.  mtH'iings  \\('Vf  piihl:,   meetings 
and  all  entities,  both  laryf  and  small, 
wf>re  able  to  express  vievv^  on  this  issue. 

An  interim  final  rule  concerninij  this 
action  was  published  m  the  Federal 
Register  nn  September  i~    144m  (.opies 
of  the  rule  were  mailed  h\-  the 
(lommittees  staff  to  all  Committee 
members  and  grapefruit  handlers.  In 
addition,  the  rule  was  made  available 
through  the  Internet  bv  the  Office  of  the 
Federal  Register  That  rule  prnx  id'^vi  for 
a  10-dav  comment  period  which  ended 
September  27.  1944   No  comments  wer^' 
received 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  web  site: 
http:/  'Www  dins, usda.gov/fv/ 
moab  html.  .Anv  questions  about  the 


compliance  guide  should  be  sent  to  !a\ 
Guerber  at  the  previnn'jlv  mentionc'd 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Alter  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (64  FR  50419,  September  17, 
1999)  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  davs  after 
publication  in  the  Federal  Register 
because:  (1)  The  volume  limitations 
implemented  by  this  action  apply 
through  December  5,  1999;  (2)  written 
comments  were  invited  on  this  action 
and  no  comments  were  received;  and  (3) 


no  useful  purpose  would  be  served  by 
delaved  the  effective  date  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tangerines. 

PART  905— ORANGES.  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  GFR  part  905  which  was 
published  at  64  FR  50419  on  September 
17.  1999.  is  adopted  as  a  final  rule 
without  change. 

Dated:  November  12,  1999. 
Robert  C.  Keeney. 

I)'-f)ut\  Aimnnistrator.  Fruit  and  Vegetable 

FR  Doc.  99-30168  Filed  11-17-99;  8:45  am] 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13141   oi  \()\ ember   Ih.   Hl'iq 
Environmental  Review  of  1  radp  Aj^rppments 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  further  the  environ- 
mental and  trade  policy  goals  of  die  United  States,  it  is  hereby  ordered 
as  follows: 

Section  1.  Policy.  The  United  States  is  committed  to  a  policy  of  careful 
assessment  and  consideration  of  the  environmental  impacts  of  trade  agree- 
ments. The  United  States  will  factor  environmental  considerations  into  the 
development  of  its  trade  negotiating  objectives.  Responsible  agencies  will 
accomplish  these  goals  through  a  process  of  ongoing  assessment  and  evalua- 
tion, and.  in  certain  instances.  wTitten  environmental  reviews. 

Sec.  2.  Purposf  nnd  .W-e-:  Trade  agreements  should  contribute  to  the  broader 
goal  of  sustainable  development.  Environmental  reviews  are  an  important 
tool  to  help  identif\  potential  environmental  effects  of  trade  agreements, 
both  positive  and  negative,  and  to  help  facilitate  consideration  of  appropriate 
rp'^pdnses  to  those  effects  whether  in  the  course  of  negotiations,  through 
other  means,  or  both 

Sec.  3.  la)  Impienu^ntation.  The  Inited  States  Trade  Representative  (Trade 
Representatnei  and  the  Chair  ut  the  Council  on  Environmental  Quality 
shall  oversee  the  implementation  of  this  order,  including  the  development 
of  procedures  pursuant  to  this  order,  in  consultation  with  appropriate  foreitir, 
policv.  environmental,  and  economu  aeencies. 

lb)  Conduct  of  Emirnnmpnti}!  Hhv,,-\v<  The  Trade  Representative,  throutjh 
the  interagencv  Trade  Pohr\  Staff  Coninuttee  (TPSC),  shall  conduct  the 
environmental  reviews  of  the  agrpenients  under  section  4  of  this  order. 
Sec.  4.  Trade  Agreemf-ms. 

fa!  Certain  agreements  that  the  rnned  StatP'^  mav  negotiate  shall  require 
an  environmental  review.  These  iRciude 


li)  comprehensive  multilateral  trade  riiur.us: 
(li)  bilateral  or  plurilateral  free  trade  a'czreenipi 
(iii)  major  new  trade  liberalization  agreemen 


ts:  and 

s  in  natural  resource  sectors. 


^  (b)  Agreements  reached  m  connection  wiiii  enlorcement  .and  dispute  resolu- 
tion actions  are  not  covered  hv  this  order, 

(c)  For  trade  agreements  not  co\ered  under  subsections  4(a)  and  (b).  envi- 
ronmental reviews  will  generally  not  be  required  Most  sectoral  liberalization 
agreements  will  not  require  an  environmental  review  The  Trade  Representa 
five,  through  the  TPSC.  shall  determine  whether  an  en\  ironmental  re\  iew 
of  an  agreement  or  category  of  agreements  is  warranted  ha.'-eii  on  -ui  ii 
factors  as  the  significance  of  reasonablv  foreseeatile  en\  ironment,-  ui-.pacts. 
Sec.  5.  Environmental  Reviews 

(a)  Environmental  reviews  shall  be; 

(i)  written; 

(ii)   initiated   through   a   Federal   Register  notice,   outlining   tiie  proposed 
agreement   and    soliciting   public   comment    .-.nd    information   on   the   scope 

of  the  environmental  review  of  the  aereemient: 
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(iii)  undertaken  sufficiently  early  in  the  process  to  inform  the  development 
of  negotiating  positions,  but  shall  not  be  a  condition  for  the  timelv  tabling 
of  particular  negotiating  proposals; 

(iv)  made  available  in  draft  form  for  public  comment,  where  practicable; 
and 

(v)  made  available  !>>  the  public  m  final  form. 

(b)  As  a  general  matter,  the  focus  of  environmental  reviev^s  will  be  impacts 
in  the  United  States.  As  appropriate  and  prudent,  reviews  may  also  examine 
global  and  transboundary  impacts. 

Sec.  6.  Resources.  Upon  request  by  the  Trade  Representative,  with  the  concur- 
rence of  the  Deputy  Director  for  Management  of  the  Office  of  Management 
and  Budget.  Federal  agencies  shall,  to  the  extent  permitted  by  law  and 
subject  to  the  availability  of  appropriations,  provide  analytical  and  financial 
resources  and  support,  including  the  detail  of  appropriate  personnel,  to 
the  Office  of  the  United  States  Trade  Representative  to  carry  out  the  provi- 
sions of  this  order. 

Sec.  7.  General  Provisions  This  order  is  intended  only  to  improve  the 
internal  management  of  the  executive  branch  and  does  not  create  any  right, 
benefit,  trust,  or  responsibility,  substantive  or  procedural,  enforceable  at 
law  or  equity  by  a  partv  against  the  United  States,  its  agencies,  its  officers, 
or  any  person. 


(3J^)0AJL*A^  ^Ttw^^n^ 
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TH£  UHITE  HOUSE, 
November  16.  1999. 
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209 59046 

552 60556 

571  60556,  61810,  62622 

585 60556 

595 60556 


5C 


:fr 


17 58910 

20.'. 61532 

222 60727 

600 60731 

622 59126,60132 

635 58793 

640 59126 

648 60359.  61220 

660 59129,62127 

679 61966 

Proposed  Rules 

16  59149 

17 58934,  59729,  62627, 

62641,  63004 

25 62163 

26 62163 

29 62163 

224 62627 

622 59152,  59153.  60151, 

60402 

648 59156 

654 59153 

660 60402 

679 58796,  59730,  60157 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  NOVEMBER  18, 
1999 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations 
Servicing  and  collection — 
Delinquent  Farm  Loan 
Program  borrowers: 
debt  cross-servicing 
notice,  published  i  i-i8- 
99 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations 
Sen/icing  and  collections — 
Delinquent  Farm  Loan 
Program  borrowers, 
debt  cross-servicing 
notice   published  11-18- 
99 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations 
Servicing  and  collections — 
Delinquent  Farm  Loan 
Program  borrowers, 
debt  cross-servicing 
notice   published  11-18- 
99 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations 
Servicing  and  collections — 
Delinquent  Farm  Loan 
Program  borrowers, 
debt  cross-servicing 
notice   published  11-18- 
99 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 

Comprehensive  small 
business  subcontracting 
plans,  published  11-18-99 

Contract  goal  for  small 
disadvantaged  businesses 
and  certain  institutions  of 
higher  education 
published  11-18-99 

Debarment  investigation  and 
reports    published  1 1  18- 
99 

Subcontracting  goals  tor 
Durchases  benefiting 


people  who  are  blind  or 
severly  disabled; 
published  11-18-99 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides:  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Propargite:  published  11-18- 
99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Obstetrical  and  gynecological 
devices — 

In  vitro  fertilization  devices 
ana  related  assisted 
reproduction  procedures; 
published  11-18-99 
LIBRARY  OF  CONGRESS 
Copyright  Office.  Library  of 
Congress 

Copynght  office  and 
procedure 

Best  edition  of  published 
copyrighted  works  for 
Library  of  Congress 
collections:  definition; 
published  1 1-18-99 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  determination; 
published  1 1-18-99 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
Eurocopter  France; 

published  10-14-99 
Prati  &  Whitney;  published 
11-18-99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Perishable  Agricultural 
Commodities  Act; 
implementation: 
Limited  liability  companies; 
recognition  as  legal 
entities;  comments  due  by 
11-24-99;  published  10- 
25-99 
Tobacco  inspection: 
Flue-cured  tobacco — 
Elimination  of  interference, 
distraction,  and  outside 
influence  on  tobacco 
grading;  comments  due 
by  11-26-99;  published 
9-27-99 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
User  fees: 


Veterinary  services — 
Export  certificate 
endorsements, 
comments  due  by  11- 
22-99,  published  9-23- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species 

Findings  on  petitions,  etc  — 
White  abalone:  comments 
due  by  11-22-99; 
published  9-24-99 
Marine  mammals 
Incidental  taking — 
US,  Navy,  operations  of 
Surveillance  Towed 
Array  Sensor  System 
Low  Frequency  Active 
Sonar:  comments  due 
by  11-22-99;  published 
10-22-99 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR) 

Price  reasonableness  and 
commerciallty 
determination,  comments 
due  by  11-23-99: 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services:  comments  due 
by  11-22-99:  published  9- 
23-99 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Prepanng  Tomorrows 
Teachers  to  Use 
Technology  Program: 
comments  due  by  11-22- 
99;  published  10-22-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation.  State  plans 
lor  designated  facilities  and 
pollutants 

Pennsylvania,  comments 
due  by  11-26-99, 
published  10-27-99 
Air  quality  implementation 
plans 

Preparation,  adoption,  and 
submittal — 

Motor  vehicle  inspection/ 
maintenance  program 
requirements,  comments 
due  by  11-23-99: 
published  11-16-99 
Air  quality  implementation 
plans,  approval  and 
promulgation:  vanous 
States 

District  of  Columbia: 
comments  due  by  11-26- 
99:  published  10-27-99 
Hazardous  waste: 


Identification  and  listing- 
Chlorinated  aliphatics 
production  wastes; 
comments  due  by  11- 
23-99:  published  8-25- 
99 

Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities 

Spinosad,  comments  due  by 
11-22-99:  published  9-23- 
99 

Tebufenozide:  comments 
due  by  11-22-99, 
published  9-22-99 

Radiation  protection  programs: 

Yucca  Mountain,  NV 
environmental  protection 
standards,  comments  due 
by  11-26-99:  published  8- 
27-99 

Public  hearings: 
comments  due  by  11- 
26-99;  published  10-1- 
99 

EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Control  Policy 
Office 

Freedom  of  Information  Act. 
implementation,  comments 
due  by  11-22-99:  published 
9-22-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations,  table 
of  assignments 

Oklahoma;  comments  due 

by  11-26-99:  published 

10-6-99 
Oregon:  comments  due  by 

11-26-99:  published  10-6- 

99 

FEDERAL  TRADE 
COMMISSION 

Privacy  Act:  implementation: 
comments  due  by  11-26-99. 
published  10-27-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Price  reasonableness  and 
commerciallty 
determination:  comments 
due  by  11-23-99. 
published  9-24-99 

Recycled  products  and 
environmentally  preferable 
services;  comments  due 
by  11-22-99;  published  9- 
23-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Privacy  Act.  implementation; 
comments  due  by  11-26-99; 
published  10-26-99 
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HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office. 

Health  and  Human  Services 

Department 

Privacy  Act,  impiementat'on 

comments  due  bv  11-26-99, 

published  10-26-99 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions 

Oklahoma    comments  due 
by  11-22-99    published 
10-22-99 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations 
Cost  Accounting  Standards 
Board- 
Cost  accounting  practices; 
changes:  meeting, 
comments  due  by  11- 
22-99    published  10-19- 
99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR) 

Pnce  reasonableness  and 

commerciality 

determination:  comments 

due  by  11-23-99: 

published  9-24-99 
Recycled  products  and 

environmentally  preferable 

services,  comments  due 

by  11-22-99    published  9- 

23-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Corporate  credit  unions: 
comments  due  by  11-26- 
99,  published  7-28-99 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Securities 

Repurchase  agreements  and 
refunded  securities 
treatment  as  acquisition  of 
underlying  securities, 
comments  due  by  11-23- 
99:  published  9-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Hudson  River,  NY,  safety 
zone    comments  due  by 


11-24-99,  published  10- 
25-99 

TRANSPORTATION 
DEPARTMENT 

At  t'ave'    nondiscrimination  on 
basis  of  disability:  and 
federally  assisted  programs 
and  activities: 
Equipment  to  facilitate 
boarding  of  aircraft  by 
individuals  with  disabilities; 
comments  due  by  11-24- 
99    published  8-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale:  comments  due 

by  11-24-99:  published 

10-25-99 
Airbus,  comments  due  by 

11-26-99    published  10- 

27-99 
Boeing:  comments  due  bv 

11-22-99    published  i0-6- 

99 
Bombardier   comments  due 

by  11-26-99:  published 

10-27-99 

Bntish  Aerospace 

comments  due  by  11-26- 

99:  published  10-26-99 
CFE  Co     comments  due  by 

11-22-99    published  9-23- 

99 
Fairchiid    comments  due  by 

11-24-99    pubhsned  9-25- 

99 

Lockheed    comments  due 
by  11-22-99    pubi.shed 
10-6-99 
Pratt  &  Whitney    comments 
due  by  11-22-99 
published  9-23-99 
Robinson  Heucopter  Co,: 
comments  due  by  11-22- 
99,  published  9-22-99 
Airworthiness  standards: 
Special  conditions— 
Boeing  Mode:  747-100, 
-100B    -1008  SUD, 
-200B.  -200C    -200F,    . 
and  -300  senes 
airplanes,  comments 
due  by  11-22-99 
published  10-8-99 
Class  D  airspace,  comments 
due  by  11-22-99    published 
9-22-99 
Class  E  airspace    comments 
due  by  11-26-99    published 
10-26-99 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages 


Hard  cider:  comments  due 
by  1 1  -26-99:  published  9- 
27-99 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Tax-exempt  bonds  issued 
by  State  and  local 
governments;  arbitrage 
restrictions;  comments 
due  by  11-26-99; 
published  8-27-99 

LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with    PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641    This  list  IS  also 
available  online  at  http7/ 
www.naragov/fedreg 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  bj;  -nay  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
US   Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http  ' 
www.aooe68.gpo  gov  nara/ 
index.html.  Some  laws  may 
not  yet  be  available 

H.R.  44VP.L.  106-95 

Nursing  Relief  tor 
Disadvantaged  Areas  Act  of 
1999  (Nov,  12.  1999;  113 
Stat    1312) 

H.R.  609/P.L    106-96 

To  amend  the  Export  Apple 
and  Pear  Act  to  limit  the 
applicability  of  the  Act  to 
apples.  (Nov    12    1999;  113 

Stat    1321) 

H.R.  915/P.L.  106-97 
To  authorize  a  cost  of  living 
adjustment  in  the  pay  of 
administrative  law  judges. 
(Nov,  12,  1999;  113  Stat. 
1322) 

H.R.  974/P.L.  106-98 

Distnct  of  Columbia  College 
Access  Act  of  1999  (Nov    12, 
1999    113  Stat,  1323) 

H.R.  2303/P.L.  106-99 

History  of  the  House 
Awareness  and  Preservation 
Act  (Nov.  12,  1999;  113  Stat. 
1330) 


H  R    3122/P  L,   106-100 

To  permit  the  enrollment  in 
the  House  of  Representatives 
Child  Care  Center  of  children 
of  Federal  employees  who  are 
not  employees  of  the 
legislative  branch.  (Nov.  12. 
1999:  113  Stat    1332) 

HJ    Res    54,'P,L    106-101 

Granting  the  consent  of 
Congress  to  the  Missoun- 
Nebraska  Boundary  Compact. 
(Nov   12.  1999;  113  Stat. 
1333) 

S    90C/P,L    106-102 

Gramm-Leach-Bliley  Act  (Nov. 
12    1999,  113  Stat    1338) 

H,R,  348/P.L.  106-103 

To  authorize  the  construction 
of  a  monument  to  honor  those 
who  have  served  the  Nation's 
civil  defense  and  emergency 
management  programs   (Nov. 
13.  1999;  113  Stat    1482) 

H.R.  3061/P.L.  106-104 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  2  years  the 
pjenod  for  admission  of  an 
alien  as  a  nonimmigrant  under 
section  101(a)(15)(S)  of  such 
Act.  and  to  authorize 
appropnations  for  the  refugee 
assistance  program  under 
chapter  2  of  title  IV  of  the 
Immigration  and  Nationality 
Act   (Nov,  13,  1999;  113  Stat 
1483) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS   s  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  wv^rwgsa  gov/ 
archives/publaws-l  html  or 
send  E-mail  tc 
llstserv@www.gsa.gov  with 
the  following  texl  message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when 

to 

expect  your  renewal  notice  and  keep  a 

yood  thing  coming.  To  keep  our  subscription 

pricev  \\o\\  n. 

th. 

:  (io\('mment  i-'nniing  Olhce  mails  eaeh 

subscriber  ^'/'/\  ouc  n'ncwal  iiDiice.  You  can 

learn  when  \ 

I  Hi 

will  izet  \our  renewal  notice  by  checking 

the  number  thai  iollous  monlh/vear  code  on 

the  lop  hue  ^ 

)t  ;^ 

lU!  label  as  shown  in  this  example: 

A  renewal  notice  will  be 

A  renewal  notice  will  be 

sent  approximately  90  days 
hffor*'  tin  sliDun  date. 

sent  approximately  90  days 
before  the  shown  date. 

:  AFR  SMirH21^J 

:  JOHN  SMITH 

t  212  MAIN  STREET 

•  F0RESTVILL2  MD  207  04 


DEC97  R  I 


:  AFRDO    SMITH212J 

:  JOHN    SMITH 

:  212  MAIN  STREET 

•  FORESTVILLE  MD  20704 


DECS?  R  1 


To  he  sure  that  \(nir  ser\ice  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
It  vour  subsenpnon  ^e!\  lee  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  oi  DocumerUs.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

v\  ill  be  reinstated. 

To  change  \our  address:  Please  SEND  YOUR  MAILLXU  L.ABLL.  along  with  vour  new  address  to 
the  Supenntenden!  ot  Dw^iinients,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  2(U()2  ^)3^  V 

To  inquire  about  your  subscription  .ser\ice:  Please  Sh.NU  \  OLR  MAILING  LABHL.  along  with 
\(>ur  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  .Mail  List  Branch,  Mail 
Stop:  S.SO.M.  WavhMijjton.  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below 


Superintendent  of  Documents  .Subscription  Order  Form 


Oraer  Processing  Code 

*  5468 


V/SA 


YES 


enter  vi\  subscription(s)  as  follows: 


Charge  your  order 

It's  Easy!     

To  fax  your  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


suhs^ipnons  tu  Federal  Register  (FR);  including  the  daily  Federal  RegiNter,  nionthlv  index  and  List 

ot  (IK  Sections  Affected  (LSA).  at  $607  each  per  year. 

Mihs.ripuons  to  Federal  Rej;ister.  daily  only  (FRDO),  at  $555  each  per  >ear 


The  !ot,il  Lo^t  of  my  order  is  S 
InteriKinoii.ii  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  i^  --ubject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


.Additional  address/attention  line 


Street  address 


City.  State.  ZIP  code 


ro  me  phone  including  area  code 


Purctiiisi'  urdiT  niiniK'r  (ontionall 
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YES     NO 


Please  Choose  Method  of  Payment: 

I I   Cheek  Pa\ahle  to  tiie  Superintendent  ot  DiKuinents 


I 1   GPO  Deposit  Aeeoum 

[U    VISA       n   MasterCard  Ace 


-D 


ount 


(Credit  card  expiration  dale) 


Thank  you  for 
vour  order! 


Authorizing  signature 

Mail  To:   Superintendent  of  Documents 

PO-  Box  37i'^54.  Pitishureh.  PA  15250-7954 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 

24x  microficne  format  ana  rnaiied  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  micrc'iche 
Federal  Register  subscription,  the  lSA 
iList  of  CFR  Sections  Atlecfedi  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  Re<Julations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscnbers  as  issueo 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year  $220  00 
Six  mcntns   STfO  00 

Code  of  Federal  Regulations: 

Cu'rent  vea-  las  issued    $24?  qq 


Order  P-ocesr-  -c  Code 

*  5419 


Supcnntcndent  in  DocunicntN  Subscription  Oracr  1 


)nri 


I — I    I  IjO.  enter  the  follouinc  indicated  Hibsc-ipfion  in  24x  microfiche  format: 

Federal  Register  =  \U  FR  i  Q  One  year  at  $220  each 

n  Sixmonth.sat  SllO 
Code  of  Federal  Regulations  <  CFR  \17)       \J  One  year  at  S247  each 


K/W 


Charge  your  order 
Ms  Easy' 

To  !a\  Nour  (irriers  i202i  512-225(t 
F^hom-  \(.ur  orders  i2(l2i  5i2-FHiKi 


The  toial  cost  of  my  order  is  S 

International  customers  please  add 


C.impan\  ■■r  porM-nal  name 


Addiiional  address/attention  line 
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25*^. 
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~~~ I I  GPO  Deposit  Account 
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-D 


(Credit  card  expiration  date) 


Thank  S'lu  fur 
\:iiir  urdt  r' 


Authorizing  signature 
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Mail  To:  Supenmendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Public  Laws 


10€th  Congress.  1st  Session.  1999 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President, 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  oublic  laws, 
issued  irregularly  upon  enactment,  for  the  106th  Congress,  1st  Session,  1999 

hdividua:  laws  also  may  be  purchased  from  the  Supennter^aent  c'  Documents, 
U  S  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  dataDase  at 
http://v^ww.access.gpo  gov/nara/index.html 


Order  ^rocessi^q  "■»> 

*  6216 


Supcrinteruicni  ul  Duuuiueriis  Subscriptions  Order  Form 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documen's  having  genera! 
applicability  and  legal  effect,  rnost  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  o*  Documents  Prices  of 
r^ew  bocks  are  listed  in  tne  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No,  98-083-7] 

Mediterranean  Fruit  Fly:  Removal  of 
Quarantined  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Affirmation  of  intprim  rule  as 
final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Mediterranean  fruit 
fly  regulations  by  removing  the 
quarantined  area  in  Orange  County,  CA. 
from  the  list  of  quarantined  areas.  The 
quarantine  was  necessar\-  to  prevent  the 
spread  of  the  .Mediterranean  fruit  flv  tn 
noninfested  areas  of  the  L'nited  .States. 
We  have  determined  that  the 
Mediterranean  fruit  flv  has  been 
eradicated  from  this  area  and  that 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  this  area  are 
no  longer  necessary.  This  action  relieves 
unnecessary  restrictions  on  the 
interstate  movement  of  regulated 
articles  from  this  area.  As  a  result  of  the 
interim  rule,  there  are  no  longer  anv 
areas  in  the  continental  United  States 
quarantined  because  of  the 
Mediterranean  fruit  fly. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  August  27.  1999 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Michael  B.  Stefan.  Operations  Officer. 
Invasive  Species  and  Pest  Management. 
PPQ.  APHIS.  4700  River  Road  Unit  134. 
Riverdale.  MD  20737-1236;  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  August  27, 
1999.  and  published  in  the  Federal 


Register  on  September  3,  1999  (64  FR 
48245-48246,  Docket  No.  98-083-6),  we 
amended  tlie  Mediterranean  fruit  fly 
regulations  (contained  in  7  CFR  301.78 
through  301.78-10)  by  removing  the 
quarantined  area  in  Orange  County,  CA, 
from  the  li.st  of  quarantined  areas  in 
§  301.78-3(c).  That  action  relieved 
unnecessary  restrictions  on  the 
interstate  mo\ement  of  regulated 
articles  from  this  area.  As  a  resuh  of  that 
action,  there  are  no  longer  any  areas  in 
the  continental  United  States 
quarantined  because  of  the 
Mediterranean  fruit  fly. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
November  2,  1999.  We  did  hot  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

,\gricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirf'ments.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 

final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 

that  was  published  at  64  FR  48245- 
48246  on  September  3,  1999. 

.Authority:  7  I  .S.C.  147a.  150bb.  150dd. 
150ee.  150ff.  161,  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

Done  in  Washington.  DC,  this  16th  day  of 

Wupmber  IQPg. 

Bobby  R.  Acord, 

Acting  Administrator,  Animal  and 

Plant  HeaJth  Inspection  Service. 

[PR  Dot    q9-?0224  Filed  11-18-99;  8:45  am] 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  98-ANE-1&-AD    Amendment- 
39-11422,  AD99-23-26j 

RIN2120-AA64 

Airworthiness  Directives.  General 
Electric  Aircraft  Engines  CF34  Series 
Turbofan  Engines 

agency:  feaeral  Aviation 
.'\dministration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  General  Electric  Aircraft 
Engines  (GE)  CF34  series  turbofan 
engines,  that  currently  requires 
installation  of  a  main  fuel  control  (MFC) 
that  incorporates  a  flange  vent  groove 
and  installation  of  an  MFC  with 
improved  overspeed  protection.  This 
amendment  requires  replacement  of 
Buna-N  O-rings  with  Viton  O-rings  or  a 
new  location  of  the  vent  groove  on  the 
MFC  mounting  flange,  or  installation  of 
an  MFC  with  improved  overspeed 
protection.  This  amendment  is 
prompted  by  the  determination  that  the 
location  of  the  reworked  vent  groove 
was  ineffective,  and  that  replacement  of 
Buna-N  preformed  packings  with  Viton 
preformed  packings  will  alleviate  the 
unsafe  condition.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
uncommanded  engine  accelerations, 
which  could  result  in  an  engine 
overspeed,  uncontained  engine  failure, 
and  damage  to  the  airplane. 
DATES:  Effective  December  6,  1999. 

The  incorporation  by  reference  of  GE 
Alert  Service  Bulletins  (ASB's)  No. 
A73-33,  dated  November  21,  1997; 
A73-33,  Revision  1,  dated  May  29.1998; 
and  A73-19,  Revision  1,  dated  February 
20,  1998,  was  approved  by  the  Director 
of  the  Federal  Register  as  of  July  27, 
1999. 

The  incorporation  bv  reference  of  GE 
ASB  No.  CF34AL  73-A0025.  dated  July 
7,  1999;  CF34BI  73-A0040,  dated  July  7. 
1999:  CF34AL  S/B  73-0026,  dated 
August  12,  1999;  and  CF34BJ  S/B  73- 
0041,  dated  August  12,1999,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  6.  1999. 
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Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
I,inuar\-  18.  2000. 

ADDRESSES:  Submit  comments  in 
trii)li<  citf  to  the  Federal  Aviation 
.\iiministration  (FAA).  New  England 
Kei;ion,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  98-ANE- 
14-AD.  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
mav  also  be  sent  via  the  Internet  using 
the  following  address;  "9-ane- 
.idc()niinont@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
this  ,'\D  may  be  obtained  from  GEAE 
T('(;hnic:al  Publications,  Attention:  N. 
Hanna  MZ340M2,  1000  Western 
Avenue,  Lvnn,  MA  01910:  telephone 
(781)  394-2906.  fax  (781)  594-0600. 
Thi.s  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  Burlington,  MA; 
or  at  the  Office  of  the  Federal  Register, 
HOO  North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nnrnian  Bmwn.  Controls  Specialist, 
Hiigme  t;ertitication  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
Ent^land  Executive  Park,  Burlington,  MA 
()1H0,<-.t299;  telephone  (781)  238-7181, 
fax  (781)  238-7199, 

SUPPLEMENTARY  INFORMATION:  On  May 
1~.  1499.  the  Federal  Aviation 
.\ilininistration  (FAA)  issued 
air\v()rlhines>  directive  (AD)  99-11-08. 
Amendment  39-11179  (64  FR  28905, 
May  28.  1999),  to  require,  within  800 
hours  time  in  ser\'ice  (TIS)  or  120  days 
after  the  effective  date  of  that  AD, 
\vhi(  hever  occurs  first,  installation  of  an 
\lFf :  incorporating  a  flange  vent  groove. 
In  additiiin,  that  AD  requires 
installatinn  nf  an  MFC  with  improved 
Mvers[)eed  protection  for:  CF34-3A1  and 
-3Bl  series  engines,  installed  on 
C^anadair  Regional  Jet  airplanes,  within 
4.000  iiours  TIS  after  the  effective  date 
ulthat  :\\)    n-  lA  :!i'nths  after  the 
effective  (idle  u  ttia!  .AD,  whichever 

u  (  urs  first;  and  forCF34-lA,  -3A. 
-.i.M.  -3.-\2.  and  -3B  series  engines, 
installed  on  Canadair  Challenger 
airplanes,  at  the  next  hot  section 
inspection,  or  within  60  months  after 
the  effective  date  of  that  AD,  whichever 
occurs  First.  That  action  was  prompted 
by  reports  of  rapid  uncommanded 
engine  acceleration  events.  That 
condition,  if  not  corrected,  could  result 

in  uncommanded  engine  accelerations, 

which  could  result  in  an  engine 
overspeed,  uncontained  engine  failure, 

and  damage  to  the  airplane. 


Events  Leading  to  this  AD 

Since  the  issuance  of  that  AD,  the 
engine  manufacturer  has  informed  the 
FAA  that  GE  CF34  Alert  Service 
Bulletin  (ASB)  No.  A73-18,  Revision  1. 
dated  September  24,  1997,  and  CF34 
ASB  No.  A73-32,  Revision  1,  dated 
September  24,  1997,  that  describe 
procedures  for  reworking  MFC's  by 
adding  a  flange  vent  groove  were  in 
error  and  had  incorrectly  located  the 
flange  vent  groove.  Also,  the 
manufacturer  has  determined  that 
replacement  of  the  Buna-N  preformed 
packings  (O-rings)  with  Viton  0-rings 
will  achieve  a  similar  level  of  safety  as 
the  installation  of  an  MFC  with  a 
correctly  located  flange  vent  groove. 

Manufacturer  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  CF34  Alert 
Service  Bulletins  (ASB's)  No.  CF34AL 
73-A0025,  dated  July  7.  1999.  and 
CF34BJ  73-A0040.  dated  July  7.  1999, 
that  describe  procedures  for 
replacement  of  the  Buna-N  preformed 
packings;  CF34AL  S/B  73-0026,  dated 
August  12.  1999,  and  CF34BJ  S/B  73- 
0041.  dated  August  12,1999,  that 
describe  procedures  for  installation  of  a 
reworked  MFC  with  a  relocated  pressure 
relief  groove;  and  CF34  ASB  No.  A73- 
19,  Revision  1,  dated  February  20,  1998. 
and  CF34  ASB  No.  A73-33.  dated 
November  21,  1997,  that  describe 
procedures  for  installation  of  a 
reworked  MFC  with  improved 
overspeed  protection. 

Differences  Between  the  ASB's  and  this 
AD 

The  GE  ASB's  allow  the  MFC  on 
CF34-1A,  -3A1.  and  -3A2  engines  to  be 
used  until  the  MFC  is  removed  for  cause 
and  then  replaced  with  an  MFC  with  a 
relocated  vent  groove.  Because  of  the 
possibility  that  an  unsafe  condition  may 
develop,  this  AD  requires  that  the  MFC 
be  replaced  with  an  MFC  with  a 
relocated  vent  groove  when  the  MFC  is 
removed  for  any  reason. 

Requirements  of  this  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  General  Electric  (GE) 
CF34  turbofan  engines  of  the  same  type 
design,  this  AD  supersedes  AD  99-11- 
08  to  require  either  replacement  of 
Buna-N  O-rings  with  Viton  O-rings  or 
replacement  of  the  MFC  with  an  MFC 
with  a  relocated  vent  groove  within  30 
days  after  the  effective  date  of  this  AD. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Immediate  Action 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Request  for  Comments 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectix'eness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  cnerail  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modih-  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
conc:erned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  \vith  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  F.\A  has  determined  that  this 
regulation  is  an  emergency  regulation 
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that  must  be  issued  immediatelv  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  PR  11034.  February  26. 
1979}.  if  it  is  determined  that  this 
emergency  regulation  otherwise  would 
he  significant  under  DOT  Regulatorv 
Policies  and  Procedures,  a  final 
rt'uulatory  evaluation  will  be  prepared 
and  plat  pH  in  the  Rules  Docket.  A  copy 
of  it.  if  fiit'd.  may  be  obtained  from  the 
Rill"-;  Docket  at  the  locatitm  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety, 

Incorporation  bv  reference.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  bv  the 
.Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1   The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.Aufhoritv:  4Q  P  S  C   106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 

removing  -Amendment  39-11179.  (64  FR 
28905,  May  28.  iqqq)  and  by  adding  a 
new  airworthiness  directive, 
Amendment  39-11422.  to  read  as 

follows: 

.\D  99-23-26:  .Amendment  39-11422:  Docket 
98-ANE-19-AD.  Supersedes  AD  99-11- 
08.  Amendment  39-11179. 
Applicability:  General  Electric  (GE)  CF34- 
lA.  CF34-3A,  -3A1.  -3A2,  and  CF34-3B  and 
-3B1  series  turbofan  engines,  installed  on  but 
not  limited  to  Bombardier,  Inc.  Canadair 
airplane  models  CL-60O-2A12,  -2B16.  and 
-2819. 

Note  1:  This  airworthiness  directive  (AD) 

applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (f) 


ol  this  AD.  Ihe  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  engine 
accelerations,  which  could  result  in  an 
engine  overspeed.  uncontained  engine 
failure,  and  damage  to  the  airplane, 
accomplish  the  following: 

Replacement  Requirements 

(a)  If  the  mam  hiel  control  (MFC)  part 
numbers  (P/N's)  6078T55P02,  6078T55P03, 
6078T55P04.  6078T55P05,  6078T55P06, 
6078T55P07. 6078T55P08,  6078T55P09, 
6078T55P10, 6078T55P12,  6078T55P13, 
6078T55P14,  6078T55P15,  or  6078T55P16 
installed,  and  if  the  MFC  has  Buna-N 
preformed  packings  (0-rings),  P/N's 
R1307P020  and  R1307P141,  do  one  of  the 
following: 

(1)  Replace  Buna-N  O-rings  with  Viton  O- 
rings,  P/N's  M83485-1-O20  (M83485/1-020) 
and  37B201714P130,  within  30  days  after  the 
effective  date  of  this  AD.  in  accordance  with 
the  Accomplishment  Instructions,  paragraph 
3. A.,  of  alert  service  bulletin  (ASB)  CF34AL 
73-A0025.  dated  Julv  7.  1999  or  ASB  CF34BI 
73-A0040.  dated  July  7,  1999.  Or, 

(2)  For  all  CF34-3A1  engines  with  serial 
numbers  (SN's)  807001  and  up,  CF34-3B 
engines  with  SN's  872001  and  up,  and  CF34- 
3B1  engines  with  SN's  872001  and  up,  with 
main  fuel  control  (MFC)  part  numbers  (P/N's) 
6078T55P02,  6078T55P03,  6078T55P04, 
6078T55P05,  6078T55P06.  6078T55P07, 
6078T55P08, 6078T55P09.  6078T55P10, 
6078T55P12. 6078T55P13.  6078T55P14, 
6078T55P15,  or  6078T55P16  installed, 
within  30  days  after  the  effective  date  of  this 
AD,  install  an  MFC  with  a  flange  vent  groove 
that  conforms  to  the  requirements  of  CF34 
ASB  CF34AL  S/B  73-0026,  dated  August 
12.1999,  or  CF34BJ  S/B  73-0041,  dated 
August  12,  1999. 

Replacement  of  the  MFC 

(b)  For  all  CF34-1A,  -3A.  and  -3A2  series 
engines  with  SN's  350003  through  350525. 
install  an  MFC  with  a  flange  groove  that 
conforms  to  the  requirements  of  CF34  ASB 
CF34AL  S/B  73-0026.  dated  August  12,  1999, 
the  next  time  the  engine  is  removed  or  the 
next  time  the  MFC  is  removed. 

(c)  Install  a  serviceable  MFC  with 
improved  overspeed  protection  as  follows: 

(1)  For  all  CF34-1A,  -3A,  and  -3A2  series 
engines,  install  a  serviceable  MFC  at  the  next 
hot  section  inspection,  or  within  53  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  step  2A 
through  step  2G  of  the  Accomplishment 
Instructions  of  CF34  ASBlJo.  A73-33,  dated 
November  21,  1997,  or  Revision  1,  dated  May 
29,  1998. 


(2)  For  CK34-3A1.  and  -3B  series  engines 
installed  on  Canadair  aircraft  models  CL601 
or  CL604  (Challenger  airplanes),  install  a 
serviceable  MFC  at  the  next  hot  section 
inspection,  or  within  53  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  in  accordance  with  step  2A  through  step 
2G  of  the  Accomplishment  Instructions  of 
CF34  ASB  No.  A73-33.  dated  November  21. 
1997,  or  Revision  1,  dated  May  29.  1998. 

(3)  For  CF34-3A]  and  -3Bl' series  engines 
installed  on  Canadair  aircraft  model  CL601RJ 
(Regional  Jet  airplanes),  install  a  serviceable 
MFC  within  4,000  hours  TIS  after  the 
effective  date  of  this  AD.  or  within  17  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  in  accordance  with  step  2A 
through  step  2G  of  the  Accomplishment 
Instructions  of  CF34  ASB  No.  A73-19, 
Revision  1,  dated  February  20, 1998. 

Terminating  Action 

(d)  Replacing  an  MFC  with  a  serviceable 
MFC,  as  defined  in  paragraph  (e)  of  this  AD. 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Definition  of  a  Serviceable  MFC 

(e)  For  the  purposes  of  this  AD,  a 
serviceable  MFC  is  defined  as  any  MFC  that 
incorporates  the  improved  overspeed 
protection  modifications,  or  an  MFC  that  has 
been  reworked  to  provide  the  improved 
overspeed  protection  as  provided  by  the 
applicable  GE  ASB  and  is  not  one  of  the 
following  P/N's  6078T55P02.  6078T55P03. 
6078T55P04.  6078T55P05,  6078T55P06. 
6078T55P07.  6078T55P08.  6078T55P09, 
6078T55P10.  6078T55P12.  6078T55P13. 
6078T55P14.  8078T55P15,  6078T55P16, 
6047T74Pn.  6047T74P12.  or  6091T07P02. 

Alternative  Method  of  Compliance 

(fl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(g)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Manufacturer  Service  Bulletins 

(h)  The  inspection  shall  be  done  in 
accordance  with  the  following  GE  service 
bulletins: 


Document  no. 


CF34AL  73-A0025 
CF34AL  73-0026  .. 
CF34BJ  73-0040  .. 


Pages 


All 
All 
All 


Revision  Date 

Original  I  July  7,  1999. 

Original  August  12,1999. 

Original  I  July  7.1999. 
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Document  no. 

CF34BJ  73-0041    

A73-19     

A73-33    

A73-33  


Pages 


All 
All 
All 
All 


Revision  |  Date 

— H 

Onginal  '  August  12.1999 

1    February  20,  1998 

Original  November  21,  1997 

1   I  May  29,  1998. 


Total  pages:  27 

(i)  The  incorporation  by  reference  of 
GE  ASB  A73-19.  dated  February-  20. 
I'tqH;  ASB  A7.3-33,  dated  November  21. 
1497:  and  ASB  A73-33,  revision  1. 
dated  Mav  29.  1998.  was  approved  by 
thf  rOirector  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  as  of  luly  27.  1999. 

Address  for  Obtaining  Referencpd  Service 
Bulletins 

(j)  Copies  may  be  obtained  from  GEAE 
Technical  Publications.  .Attention:  N. 
Hanna  MZ340M2.  1000  Western 
.Avenue.  Lvnn.  MA  01910:  telephone 
(781) 594-2906.  fax  (781)  594-0600. 
Copies  mav  be  inspected  at  the  FAA, 
New  England  Region.  Office  of  the 
Regional  (i)unsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW,  suite  700, 
Washington.  DC, 

Effective  Date  of  This  AD 

(k)  This  amendment  becomes  effective 
on  December  6,  1999. 

Issued  in  Burlington,  Massachusetts,  on 
November  5.  1999. 
David  \.  Downey, 

Assistant  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
FR  Dor  99-2*1740  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4910-1J-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-257-AD;  Amendment 
39-11420;  AD  99-23-24] 

RIN2120-AA64 

Airworthiness  Directives;  AlliedSignal, 
Instrument  Landing  System  Navigation 
Receivers,  as  Installed  in,  but  Not 
Limited  to,  Airbus  Model  A300  Series 
Airplanes  and  Boeing  Model  747-100, 
-100B,  -1008  BUD,  -2008,  -200F, 
-200C,  -300,  747SR,  and  747SP  Series 
Airplanes 

AGENCY:  Federal  Aviation 
.Administration.  DOT. 
ACTION:  Final  rule;  request  for 

comments 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 


applicable  to  certain  instrument  landing 
system  (ILS)  navigation  receivers 
manufactured  by  AlliedSignal.  This 
action  requires  replacement  of  certain 
resistors  in  the  ILS  navigation  receiver 
with  higher  ohm  resistors  and 
replacement  of  the  nameplate  on  the 
receiver  with  a  new  nameplate.  This 
amendment  is  prompted  by  reports  of 
ILS  navigation  receivers  incorrectly 
indicating  signals  from  the  glideslope 
ground  station  during  final  approach. 
The  actions  specified  in  this  AD  are 
intended  to  ensure  the  ILS  receiver 
provides  the  flight  crew  with  accurate 
glideslope  data.  Inaccurate  glideslope 
data  could  result  in  an  approach  off  the 
glideslope,  and,  consequently,  a  landing 
short  of  the  runway  or  a  runway 
overrun. 
DATES:  Effective  December  6.  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6, 1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  18,  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
257-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenc:ed  in 
this  AD  may  be  obtained  from 
AlliedSignal  Aerospace,  Technical 
Publications.  Dept.  65-70,  P.O.  Box 
52170,  Phoenix,  Arizona  85072-2170. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
G.  Yi,  Aerospace  Engineer.  Svstems  and 
Equipment  Branch.  ANM  -1.30S.  FAA, 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-1013: 
fax  (425)  227-1181 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that. 
during  final  approach,  instrument 
landing  system  (ILS)  navigation 
receivers  installed  on  certain  Airbus 


Model  A,300  series  airplanes  have 
indicated  a  valid  signal  from  the 
glideslope  ground  station,  though  the 
ground  station  was  not  operating.  An 
absent  glideslope  signal  is  normally 
indicated  bv  the  glideslope  instrument 
warning  flag  on  the  radio  direction 
magnetic  indicator.  In  these  events,  the 
glideslope  instrument  warning  flag 
moved  out  of  view,  indicating  to  the 
flight  crew  that  a  valid  signal  had  been 
received  from  the  glideslope  ground 
station.  Investigation  revealed  that  the 
ILS  navigation  receiver  was  incorrectly 
responding  to  a  low-voltage  signal  from 
the  glideslope  ground  station  to  the  ILS 
enable  input.  The  manufacturer  of  the 
receiver  has  determined  that  certain 
resistors  within  the  receiver  are 
improperly  sized  to  ensure  a  correct 
response  to  all  possible  voltage  signals. 
This  condition,  if  not  corrected,  could 
result  in  the  ILS  navigation  receiver 
providing  inaccurate  data  to  the  flight 
crew  bv  falsely  indicating  a  valid  signal 
from  the  glideslope  ground  station.  The 
glideslope  is  the  vertical  flight  path  that 
an  airplane  is  to  follow  when  making  an 
ILS  landing.  Inaccurate  data  from  the 
ILS  navigation  receiver  could  lead  to  the 
airplane  making  an  approach  off  the 
glideslope.  which  could  result  in  a 
landing  short  of  the  runway  or  a  runway 
overrun. 

The  affected  ILS  navigation  receiver  is 
installed  on.  but  not  limited  to.  Airbus 
Model  A300  series  airplanes  and  Boeing 
Model  747-100.  -lOOB.  -lOOB  SUD. 
-200B.  -200F.  -200C.  -300,  747SR,  and 
747SP  series  airplanes 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Bendix/King  Service  Bulletin  RIA-32A- 
34-47.  Revision  1.  dated  [anuary  1992. 
which  describes  procedures  for 
replacement  of  three  resistors  in  the  ILS 
navigation  receiver  with  higher  ohm 
resistors.  The  FAA  also  has  reviewed 
and  approved  Bendix/King  Service 
Bulletin  RIA-32A-34-48.  dated 
December  1991,  which  describes 
procedures  for  replacement  of  the 
nameplate  on  the  receiver  with  a  new 
nameplate  (which,  among  other  things, 
identifies  a  new  part  number)  once 
Bendix/King  Service  Bulletin  RIA-32A- 
34-47  is  accomplished. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
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intended  to  adequately  address  the 
identified  unsafe  condition. 

F\planation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
ensure  the  ILS  receiver  provides  the 
flight  crew  with  accurate  glideslope 
data.  Inaccurate  glideslope  data  could 
result  in  an  approach  off  the  glideslope. 
and.  consequently,  a  landing  short  of 
the  runway  or  a  ninway  overrun.  This 
AD  requires  accomplishment  of  the 
actions  specified  in  the  ser\'ice  bulletins 
described  previously,  except  as 
discussed  below. 

I3ifferences  Between  This  AD  and  the 
Service  Bulletin 

Operators  should  note  that  this  AD 
requires  replacement  of  certain  resistors 
in  the  ILS  navigation  receiver  with 
higher  ohm  resistors  and  replacement  of 
the  nameplate  on  the  receiver  with  a 
new  nameplate  within  6  months  after 
the  effective  date  of  this  AD.  Bendix/ 
King  Service  Bulletin  RIA-32A-.34-47 
recommends  that  replacement  of  the 
resistors  with  higher  ohm  resistors 
should  be  accomplished,  "during  the 
next  routine  maintenance."  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts.  The  FAA  has  determined 
that  6  months  represents  an  appropriate 
interval  of  time  allowable  wherein  an 
ample  number  of  required  parts  will  be 
available  for  modification  of  the  U.S. 
fleet  within  the  compliance  period.  The 
FAA  also  finds  that  such  a  compliance 
time  will  not  adversely  affect  the  safety 
of  the  affected  airplanes. 

Operators  also  should  note  that. 
although  Bendix/King  Service  Bulletin 
RIA-32A-34-48  states  that  the  new  part 
numbers  are  intended  for  Airbus  Model 
A3no  series  airplanes  onlv.  this  AD 
requires  new  part  numbers  for 
components  installed  on  any  airplane. 
The  FAA  has  determined  that  accurate 
recordkeeping  for  components  on  which 
the  replacement  has  been  accomplished 
necessitates  new  part  numbers. 

Cost  Impact 

None  of  the  airplanes  affected  bv  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry:  therefore,  they  are  not  directlv 
affected  by  this  AD  action.  However,  the 
FA,-\  considers  that  this  rule  is 


necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  replacement,  at 
an  average  labor  rate  of  S60  per  work 
hour.  Required  parts  would  cost 
approximately  S55  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
AD  would  be  Si  75  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary'  and  the  amendment  mav  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identif\'  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respon.se  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-257-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39~AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-24  AlliedSignal:  Amendment  39- 
11420.  Docket  99-NM-257-AD. 

Applicability:  RIA-32A  instrument  landing 
system  (ILS)  navigation  receivers  having  part 
numbers  (P/N)  2070724-3201  and  3203;  as 
installed  in.  but  not  limited  to.  Airbus  Model 
A300  series  airplanes  and  Boeing  Model  747- 
100.  -lOOB.  -lOOB  SUD.  -200B.  -200F, 
-200C.  -300.  747SR.  and  747SP  .series 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  AlliedSignal 
RIA-32A  ILS  navigation  receivers  having  P/ 
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N  2070724-3201  and  -3203.  as  installed  on 
anv  airplane,  regardless  of  whether  the 
airplane  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  .VD  is  affec:ted.  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  ILS  receiver  provides  the 
flight  crew  with  accurate  glideslope  data, 
accomplish  the  following: 

Replacement 

(a)  Kor  ILS  navigation  receivers  having 
serial  numbers  1  through  2365  inclusive: 
Within  6  months  after  the  effective  date  of 
this  AD.  replace  three  resistors  in  the  ILS 
navigation  receiver  with  higher  ohm  resistors 
in  accordance  with  Bendix/King  Service 
Bulletin  RIA-32A-.34-47.  Revision  1,  dated 
lanuary  1992:  and  replace  the  namepiate  on 
the  receiver  with  a  new  namepiate  in 
accordance  with  Bendix/King  Service 
Bulletin  RIA-32A-34-48.  dated  December 
1991. 

(b)  For  ILS  navigation  receivers  having 
serial  numbers  2366  and  subsequent:  Within 
6  months  after  the  effec:tive  date  of  this  AD. 
replace  the  namepiate  on  the  receiver  with  a 
new  namepiate  in  accordance  with  Bendix/ 
King  Service  Bulletin  RIA-32A-34-48.  dated 
December  1901 

Alternative  Methods  ut  Lumphance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  t:ompliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Avionics 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtainpd  from  thf  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  bv  Reference 

(e)  The  replacHinents  shall  be  done  in 
accordance  with  Bendix/King  Service 
Bulletin  RIA-32A-34-47.  Revision  1.  dated 
lanuarv  1992:  and  Bendix/King  Service 
Bulletin  RlA-32A-34^8.  dated  December 
1991.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AlliedSignal  Aerospace,  Technical 
Publications,  Dept.  65-70.  P.O.  Box  52170. 
Phoenix,  Arizona  85072-2170.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
December  6,  1999. 

Issued  in  Renton.  Washington,  on 
November  5.  1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29739  Filed  11-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  99-NM-316-AD:  Amendment 
39-11421;  AD  99-23-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F27  Mark  050  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
applicable  to  certain  Fokker  Model  F27 
Mark  050  series  airplanes.  This  action 
requires  replacement  of  the  lighting 
plates  of  the  fuel  control  panel  and  the 
electrical  power  control  panel  with  new. 
improved  lighting  plates.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  internal  short  circuits  in  the 
fuel  control  and  electrical  power  control 
panels,  which  could  result  in  burning  of 
the  panels  and  consequent  smoke  in  the 
flight  deck  area. 
DATES:  Effective  December  6,  1999. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  20.  1999. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  99-NM- 
316-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  mav  be  obtained  from  Fokker 
Ser\'ices  B  A'  .  P.O.  Box  231.  2150  AE 
Nieuw-Vennep.  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  B.  Martenson.  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-2110; 
fax (425)  227-1149 
SUPPLEMENTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Fokker  Model  F27  Mark  050  series 
airplanes.  The  RLD  advises  that  some 
operators  of  Fokker  Model  F27  Mark 
050  series  airplanes  have  experienced 
material  stress  on  the  lighting  plates  of 
certain  electrical  power  control  panels 
and  fuel  control  panels.  These  stresses 
have  caused  internal  short  circuits. 
which  in  turn  resulted  in  burned  spots 
on  the  lighting  plates.  During  these 
incidents,  some  smoke  and  odor  was 
evident.  This  condition,  if  not  corrected, 
could  result  in  burning  of  the  panels 
and  consequent  smoke  in  the  flight  deck 
area. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  (Component  Service 
Bulletin  F7941-005-2a-03.  dated 
September  15.  1993.  which  describes 
procedures  for  replacement  of  the 
lighting  plate  of  the  fuel  control  panel 
with  an  improved  lighting  plate.  Fokker 
has  also  issued  Component  Service 
Bulletin  F7941-011-24-11.  dated 
September  15.  1993.  which  describes 
procedures  for  replacement  of  the 
lighting  plate  of  the  electrical  power 
control  panel  with  an  improved  lighting 
plate.  Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  these  service  bulletins  as 
mandatory  and  issued  Dutch 
airvv'orthiness  directive  93-141  (A). 
dated  November  1.  1993.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
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certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21  29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.19)  and  the 
applicable  bilateral  airu'orthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  internal  short  circuits  in  the 
fuel  control  and  electrical  power  control 
panels,  which  could  result  in  burning  of 
the  panels  and  consequent  smoke  in  the 
flight  deck  area.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Cost  Impart 

None  of  the  airplanes  affected  by  this 
action  are  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry:  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  2  work  hours  to 
accomplish  the  required  replacements. 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  Sl.480  per  airplane. 
Based  on  these  figures,  the  cost  impact 
i  if  this  AD  would  be  Si  .600  per  airplane. 

Determination  of  Rule's  Effective  Date 

Since  this  AU  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  prior 
notice  and  public  procedures  hereon  are 
unnecessary  and  the  amendment  mav  be 
made  effective  in  less  ti'ian  30  davs  after 
publication  in  the  Federal  Register. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
rH(  tM\  ((i  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,    ' 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif\'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-316-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulator^'  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,' February  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amf-ndmc  nt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-25  Fokker  Services  B.V.:  Amendment 
39-1 1421.  Docket  99-NM-316-AD. 

ApplirabHity:  Model  F27  Mark  050  series 
airplanes,  serial  numbers  20103  through 
20231  inclusive,  certificated  in  any  category, 
and  equipped  with  any  control  panel  having 
a  part  number  (P/N)  listed  below: 
Electrical  power  control  panel  P/N: 

F7941-01 1-107 

F7941-011-413 

F7941-On-425 

F7941-011-435 

W7981-01 1-401 

\V7981-01 1-403 
Fuel  control  panel  P/N: 

F794 1-005-403 

F794 1-005-407 

F794 1-005-409 

F7941 -005-411 

F794 1-005-4 13 

F794 1-005-4 15 

W7981-00.5-401 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  if. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  internal  short  circuits  in  the 
fuel  control  and  electrical  power  control 
panels,  which  could  result  in  burning  of  the 
panels  and  consequent  smoke  in  the  flight 

r|pt  k  iut-a.  accomplish  the  following: 

Replacement 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Replace  the  lighting  plate  of  the 
fuel  control  panel  with  a  new,  improved 
plate,  in  accordance  with  Fokker  Component 
Service  Bulletin  F7941-O05-28-O3.  dated 
September  15.  1993. 

(b)  Within  one  year  after  the  effective  date 
of  this  AD:  Replace  the  lighting  plate  of  the 
electrical  power  control  panel  with  a  new, 
improved  plate,  in  accordance  with  Fokker 
Component  Service  Bulletin  F7941-011-24- 
11.  dated  September  15,  1993. 

Spare  Parts 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  lighting  plate.  P/N  95- 
1847-1,  95-1838-1,  or  95-1838-3,  on  any 

airplane 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  maybe 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA, 
Transport  .•\irplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
','xistence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Fokker  Component  Service  Bulletin 
F794 1-005-28-03,  dated  September  15, 
199.1.  and  Fokker  Component  Service 
Bulletin  F7941-011-24-11.  dated  September 
15.  1993  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a] 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  P.O.  Box  231, 
2150  AE  Nieuw-Vennep,  the  Netherlands. 
Copies  mav  be  inspected  at  the  FAA, 
Transport  .Airplane  Directorate.  1601  Lind 
Avenue.  SVV  ,  Kenton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  93-141  (A), 
dated  November  1,  1993. 

(g)  This  amendment  becomes  effective  on 
December  6,  1999. 


Issued  in  Renton.  Washington,  on 
Novembers,  1999. 
D.L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29738  Filed  11-18-99;  8:45  ara| 

BILUNG  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-47-AD;  Amendment 
39-11 41 6:  AD  99-23-20] 

RIN2120-AA64 

Ainworthiness  Directives;  Boeing 
Model  737-100,  -200,  -300,  ^00,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  -300,  -400,  and  -500  series 
airplanes.  For  certain  airplanes,  this  AD 
requires  installation  of  a  transient 
suppression  diode  in  the  wiring  circuit 
of  the  refueling  valve-to-float  switch  of 
each  fuel  tank.  For  certain  other 
airplanes,  this  AD  requires  replacement 
of  the  existing  transient  suppression 
diode  with  an  improved  diode.  This  AD 
also  requires  a  functional  test  to  verify 
proper  installation  of  each  diode,  and 
corrective  action,  if  necessar>'.  This 
amendment  is  prompted  by  incidents  of 
electrical  fire  during  fueling  of  the 
airplane,  due  to  a  short  circuit  and 
overheating  of  a  transient  suppression 
diode.  The  actions  specified  by  this  AD 
are  intended  to  prevent  such  conditions, 
which  could  result  in  electrical  arcing 
and  ignition  of  fuel  vapors  at  the 
refueling  receptacle  for  the  fuel  tanks, 
and  consequent  fire  during  airplane 
fueling. 

DATES:  Effective  December  27.  1999 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27,  1999. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dorr 
Anderson.  Aerospace  Engineer. 
Propulsion  Branch.  A\M-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2684, 
fax  (425) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-100.  -200  -300.  ^00.  and 
-500  series  airplanes  was  published  in 
the  Federal  Register  on  June  14,  1999 
(64  FR  31762).  That  action  proposed  to 
require,  for  certain  airplanes, 
installation  of  a  transient  suppression 
diode  in  the  wiring  circuit  of  the 
refueling  valve-to-float  switch  of  each 
fuel  tank.  For  certain  other  airplanes, 
the  proposal  would  require  replacement 
of  the  existing  transient  suppression 
diode  with  an  improved  diode.  The 
proposal  also  would  require  a  functional 
test  to  verify  proper  installation  of  each 
diode,  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  to  Revise  Cost  Estimate 

Two  commenters  request  that  the 
FAA  revise  the  cost  estimate  and  the 
number  of  hours  required  to  complete 
the  installation  or  replacement.  One 
commenter  states  that  the  estimated 
material  cost  alone,  based  on  Boeing's 
quoted  price  for  the  wire  kit,  is  $800. 
The  other  commenter  states  that  the  kit 
price  is  $1,106.  In  addition,  one 
commenter  estimates  that  12  work  hours 
are  required  to  modify  an  airplane  while 
another  commenter  estimates  that  16 
work  hours  are  required  to  complete  the 
modification.  One  of  the  commenters 
indicates  that  additional  time  is 
required  to  gain  access  to  the  transient 
suppression  diodes,  close  up  the  area, 
and  perform  functional  testing. 

The  FAA  partially  concurs.  The  cost 
estimate  for  required  parts  has  been 
increased  to  $800  per  airplane  from  $50 
per  airplane,  using  the  kit  price  that  the 
commenter  states  is  based  upon 
Boeing's  quoted  price.  The  FAA  work 
hour  estimate  has  been  increased  to  12 
work  hours  from  7  hours  based  upon 
information  supplied  by  the 
commenters.  However,  the  FAA  is  not 
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increasing  the  work  hour  estimate  to 
account  for  functional  testing  since  this 
has  already  been  accounted  for  in  the 
work  hour  estimate  in  the 
manufacturer's  service  bulletin.  The 
final  rule  has  been  revised  to 
incorporate  the  above  changes  in  the 
cost  estimate, 

Request  to  Extend  Compliance  Time 

Three  commenters  request  that  the 
compliance  period  he  extended  to  18 
mtmths  from  12  months.  Two 
commenters  state  that  the  circuit  that 
includes  the  transient  suppression 
diode  is  only  powered  on  the  ground 
during  fueling  and  has  no  function  in 
the  air.  One  of  the  commenters  also 
notes  that  the  same  circuit  is  affected  by 
AD  99-05-12.  which  requires  either 
deactivation  of  the  circuit  or  installation 
of  double  teflon  sleeving  over  the  float 
switch  wiring  for  the  center  fuel  tank  to 
prevent  a  possible  short  in  the  system. 
A  third  commenter  notes  that  extending 
the  compliance  time  to  18  months  will 
allow  for  diode  replacement  at  the  same 
time  as  the  replacement  of  the  float 
switch  wiring  for  the  center  fuel  tank 
(per  AD  99-05-1 2) 

Another  commenter  indicates  that 
extending  the  compliance  period  to  18 
months  will  allow  for  installation  or 
replacement  las  applicable)  during  the 
next  "C"  check  In  addition,  this 
commenter  states  that  the  compliance 
time  should  be  extended  to  account  for 
the  airplane  manufacturers  estimate  of 
a  300-day  lead  time  for  kits  listed  in  the 
ser\'ice  bulletin 

The  F.A.^  does  not  concur  v.ith  the 
commenters'  request  to  extend  the 
compliance  time.  The  FAA  agrees  that 
the  circuit  which  includes  the  transient 
suppression  diode  is  powered  only  on 
the  ground  during  fueling  and  has  no 
function  in  the  air.  However,  this  fact 
does  not  nullify  the  safety  hazard  posed 
by  overheating  of  the  transient 
suppression  diode.  During  the  comment 
period  for  the  proposed  AD.  an 
overheated  transient  suppression  diode 
caused  another  fire  during  fueling. 
Although  the  fire  was  extinguished 
before  extensive  damage  occurred,  the 
FAA  finds  that  this  condition  is  a 
significant  safety  hazard. 

With  regard  to  the  comment  that 
installation  of  an  improved  transient 
suppression  diode  should  be  performed 
at  the  same  time  as  modification  of 
wiring  for  the  center  tank  float  switch  in 
accordance  with  AD  99-05-12.  the 
actions  required  by  the  two  AD's  are 
performed  in  different  locations  on  the 
airplane  and  do  not  have  a  direct 
bearing  on  each  other.  Additionally,  the 
compliance  threshold  for  AD  99-05-12 
is  30.000  flight  hours.  The  FAA 


estimates  that  there  are  more  than  2,000 
airplanes  that  currently  have  fewer  than 
30,000  flight  hours,  and  operators  of 
those  airplanes  are  not  required  to 
modify'  the  wiring  of  the  center  tank 
float  switch  in  accordance  with  AD  99- 
05-12  until  the  airplanes  have 
accumulated  30,000  flight  hours.  The 
FAA  finds  that  extending  the 
compliance  threshold  for  this  AD  to 
30.000  flight  hours,  to  allow  for 
installation  of  an  improved  transient 
suppression  diode  at  the  same  time  as 
modification  of  wiring  for  the  center 
tank  float  switch,  is  inappropriate 
because  it  would  not  address  the 
identified  unsafe  condition  in  a  timely 
manner. 

The  FAA  has  determined  that  a  12- 
month  compliance  period,  as  proposed. 
is  warranted.  The  manufacturer  has 
advised  that  an  ample  number  of 
required  parts  will  be  available  for 
installation  in  the  U.S.  fleet  within  the 
compliance  period  The  manufacturer 
indicated  that  the  300-day-lead-time 
quote  was  a  standard  quote  for  this  type 
of  part.  However,  production  schedules 
have  been  modified  to  support  this  AD. 
The  imprn\-pd  transient  suppression 
diodes  are  being  produced  at  a  rate  of 
1,500  per  month  to  ensure  availability 
within  the  12-month  compliance  period. 
In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FA_.\  considered  not  only  the  degree  of 
urgency  associated  the  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
practical  aspect  of  installing  the 
required  modification  within  an  interval 
of  time  that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  No  change  to  the  final  ride  is 
necessary  in  this  regard. 

Request  to  Develop  a  New  Transient 
Suppression  Diode 

One  commenter  requests  that  the  FAA 
require  the  airplane  manufacturer  to 
develop  a  transient  suppression  diode 
with  befier  mechanical  protection  from 
stresses  to  prevent  possible  overheating 
The  commenter  states  that  the  improved 
transient  suppression  diode  is  made  of 
the  same  components  as  the  existing 
diode,  with  essentially  the  same 
manufacturing  process  and  the  same 
mechanical  protection  (heat-shrunk 
plastic  sleeving);  only  the  arrangement 
of  the  wiring  is  different.  The 
commenter  states  that  the  lack  of 
significant  changes  to  the  design  may 
result  in  more  failures  of  the  improved 
diodes  (due  to  damage  during 
installation)  than  if  tiie  existing  diodes 
had  been  left  in  place. 

The  FAA  does  not  concur.  The 
manufacturer  has  made  production 


changes  to  eliminate  the  stress 
conditions  which  occurred  in  the 
existing  diode  design.  Based  upon  the 
production  changes,  the  FAA  does  not 
anticipate  that  variation  in  installation 
will  lead  to  failures  of  the  improved 
diode  as  the  commenter  suggests.  The 
improved  diodes  have  been  used  on 
other  Boeing  model  airplanes.  A  review 
of  the  service  history  on  the  improved 
diodes  on  other  Boeing  model  airplanes 
confirms  that  they  do  not  have  a  history 
of  failure  in  service.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  .AD 

Cost  Impact 

There  are  approximately  2,897 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,126  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

For  all  airplanes,  it  would  take 
approximately  12  work  hours  per 
airplane  to  accomplish  the  replacement 
or  installation  (as  applicable)  and  the 
functional  test  to  verifv'  proper 
installation,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $800  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,711,520  or  $1,520  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  {1}  is  not  a 
"significant  regulatory  action"  under 


63180 


Federal  Reojster '\' il    r,4  NJo.  223/Fridav.  November  19, 


1999 /Rules  and  Regulations 


Executive  Order  IJHtiH;  (2)  is  not  a 
■■•significant  rule '■  under  DOT 
Reguldtorv  Policies  and  Procedures  (44 
FK  11(134!  Fehruarv'  26,  1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  fif  the  Regulator\' 
FnexibUitv  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
i  nntained  in  the  Rules  Docket,  A  copy 
'if  It  mav  be  obtained  from  the  Rules 
Do(  ket  at  the  lo(  atinn  provided  under 
the  cafitK.n  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  transportation.  Aircraft,  Aviation 
safety  Incorporation  bv  reference, 

Safet\- 

.Adoption  of  the  .Amendment 

.\(  (  ordingh  .  jjursuant  to  the 
authoritv  deletiated  to  me  by  the 
.Vdmmistrator.  the  Federal  Aviation 
.Xdministrafion  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  .191  as  follow^: 

PART  3*— AIRWORTHINESS 
DIRECTIVES 

1,  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-23-20  Boeing:  Aniendmeiil  39-11416. 
Docket  9&-NM-47-AD. 

Applicability:  Model  737-100.  -200,  -300. 
-400.  and  -.500  series  airplanes;  line  numbers 
1  through  3016  inclusive:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  and  overheating 
of  the  transient  suppression  diode,  which 
could  result  in  electrical  arcing  and  ignition 
of  fuel  vapors  at  the  fueling  receptacle  for  the 
fuel  tanks,  and  consequent  fire  during 
airplane  fueling,  accomplish  the  following; 


Corrective  Action 

(a)  For  Group  1  airplanes,  as  identified  in 
Boeing  Service  Bulletin  737-28-1115.  dated 
March  4,  1999:  Within  12  months  after  the 
effective  date  of  this  AD,  in.stall  a  transient 
suppression  diode,  part  number  (P/N)  69- 
58806-4.  in  the  wire  bundle  (W264)  of  the 
refueling  valve-to-float  switch  of  each  fuel 
tank,  in  accordance  with  the  service  bulletin. 

(b)  For  Groups  2.  3,  and  4  airplanes,  as 
identified  in  Boeing  Service  Bulletin  737-28- 
1115,  dated  March  4,  1999:  Within  12 
months  after  the  effective  date  of  this  AD. 
replace  the  existing  transient  suppression 
diode,  P/N  69-58806-1  or  69-58806-3. 
installed  in  the  wire  bundle  (W264)  of  the 
refueling  valve-to-float  switch  of  each  fuel 
tank,  with  an  improved  diode,  P/N  69- 
58806—4,  in  accordance  with  the  service 
bulletin. 

(c)  Prior  to  further  flight  following 
accomplishment  of  the  actions  required  by 
paragraph  (a)  or  (b)  of  this  AD.  perform  a 
functional  test  to  verify  proper  installation  ol 
each  diode  in  accordance  with  Boeing 
Service  Bulletin  737-28-1115.  dated  March 
4,  1999.  If  any  discrepancy  is  detected  during 
any  functional  test,  prior  to  further  flight, 
replace  the  discrepant  diode  and  repeat  the 
functional  test,  in  accordance  with  the 
service  bulletin. 

Spares  Paragraph 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  transient  suppression 
diode  having  P/N  69-58806-1  or  69-58806- 
3  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  mayl)e 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  The  corrective  actions  shall  be  done  in 
accordance  with  Boeing  Service  Bulletin 
737-28-1115,  dated  March  4,  1999.  This 
incorporation  by  reference  was  approved  bv 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 


(h)  This  amendment  becomes  effective  on 
December  27,  1999. 

Issued  in  Renton,  Washington,  on 
November  4,  1999. 
D.L.  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Ser\'ice. 
[FR  Dor:  00-29737  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
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Airworthiness  Directives:  BMW  Rolls- 
Royce  GmbH  Models  BR700-710A1-10 
and  BR700-710A2-20  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 

c:omments. 

SUMMARY:  This  amendment  revises  an 
e.xisting  airworthiness  directive  (AD), 
applicable  to  BMW  Rolls-Rovce  GmbH 
(BRR)  Models  BR70()-710Al-10  and 
BR700-710A2-20  turbofan  engines.  The 
existing  AD  requires  initial  and 
repetitive  visual  inspections  of  the 
engine  compressor  and  combustion  core 
fairings  (also  referred  to  as  the  engine 
core  fairings)  and  fasteners  for  correct 
installation  and  damage,  and 
verification  that  the  engine  core  fairing 
fasteners  are  torqued  to  a  higher  torque 
value.  This  amendment  increases  the 
repetitive  inspection  interval  to  150 
hours  time-in-ser\'ice  (TIS)  following  an 
initial  inspection  and  follow-on 
inspection  at  the  current  50  hours  TIS 
interval.  This  amendment  also  requires 
an  initial  inspection  and  follow-on 
inspection  at  a  50  hours  TIS  interval 
following  any  engine  core  fairing  or 
fastener  removal,  repair,  or  replacement. 
Repair  of  engine  core  fairings  has  been 
added  as  an  alternate  to  engine  core 
fairing  replacement,  and  an  inspection' 
for  loose  engine  core  fairing(s)  has  been 
included  to  verify  correct  installation  on 
the  engine,  Finallv.  this  amendment 
adds  a  new  paragraph  in  the  compliance 
section  allowing  the  option  to 
incorporate  redesigned  core  engine 
fairings  as  the  terminating  action  to  the 
required  repetitive  inspections.  This 
amendment  is  prompted  bv  results  of 
repetitive  inspections  that  indicate  that 
the  inspection  interval  can  be  increased 
safely,  and  by  introduction  of 
redesigned  engine  core  fairings.  The 
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actions  specified  by  this  AD  are 
intfinded  to  prevent  engine  compressor 
or  combustion  core  fairing  detachment 
and  damage  to  the  engine  bypass  duct, 
resulting  in  engine  failure  and  damage 
to  the  airplane. 
DATES:  Effective  December  27,  1999. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  27.  1999. 

The  incorporation  by  reference  of  BRR 
Service  Bulletin  BR7o6-72-900062, 
Revision  2.  dated  November  3.  1998, 
listed  in  the  regulations  was  approved 
h\  the  Director  of  the  Federal  Register 
as  of  March  11.  1999. 

The  incorporation  by  reference  of  all 
other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27.  1999. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviatinn  Administration  (FAA), 
New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-74-AD.  12  New 
England  E.xecutive  Park,  Burlington,  MA 
01803-5299,  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.goy". 
Comments  sent  via  the  Internet  must 
f  imtaui  the  docket  number  in  the 
subject  line. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  BMW 
Rolls-Royce  GmbH.  Eschenweg  11,  D- 
15827  Dahlewitz.  Germany;  telephone 
011-49-33-7086-1883:  fax  011-49-33- 
7086-327R.  This  information  may  be 
examined  at  the  Federal  Aviation 
.administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel. 
12  .New  England  Executive  Park. 
Burlington.  M.\:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.  7th  Floor,  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Mead.  Aerospace  Engineer, 
Engine  Certification  Office.  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (781)  238-7744, 
fax  (781)  238-7199, 
SUPPLEMENTARY  INFORMATION:  .\ 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  Airworthiness  Directive 
(AD)  98-24-03.  Amendment  39-11050 
(64  FR  9056.  February  24,  1999). 
following  a  priority  letter  AD  issued 
November  12.  1998,  which  is  applicable 
to  BMW  Rolls-Royce  GmbH  (BRR) 
Models  BR700-710A1-10  and  BR700- 
710A2-20  turbofan  engines,  was 
published  in  the  Federal  Register  on 
August  17.  1999  (64  FR  44666).  The 
action  proposed  to  increase  the 


repetitive  inspection  interval  to  150 
hours  time-in-service  (TIS)  following  an 
initial  inspection  and  follow-on 
inspection  at  the  current  50  hours  TIS 
interval.  This  action  also  proposed  to 
require  an  initial  inspection  and  follow- 
on  inspection  at  a  50  hours  TIS  interval 
following  any  engine  core  fairing  or 
fastener  removal,  repair,  or  replacement. 
Repair  of  engine  core  fairings  would  be 
added  as  an  alternate  to  engine  core 
fairing  replacement,  and  an  inspection 
for  loose  engine  core  fairing(s)  would  be 
included  to  verify  correct  installation  on 
the  engine.  That  action  was  prompted 
by  results  of  repetitive  inspections  that 
indicate  that  the  inspection  interval  can 
be  increased  safely.  That  condition,  if 
not  corrected,  could  result  in  engine 
compressor  or  combustion  core  fairing 
detachment  and  damage  to  the  engine 
bypass  duct,  resulting  in  engine  failure 
and  damage  to  the  airplane. 

No  Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public 

Optional  Terminating  .Action 

Since  publication  of  the  NPRM.  BRR 
has  issued  Ser\'ice  Bulletin  (SB)  BR700- 
72-100900.  Revision  1,  dated  September 
10,  1999  which  introduces  redesigned 
engine  core  fairings  thereby  allowing 
the  option  to  incorporate  this 
redesigned  hardware  as  the  terminating 
action  to  the  required  repetitive 
inspections.  The  Luftfahrt-Bundesamt 
(LBA).  the  airworthiness  authority  for 
Germany,  has  reviewed  and  approved 
the  technical  contents  of  this  SB. 

Difference  Between  NPRM  and  Final 
Rule 

Except  for  the  optional  terminating 
action,  there  is  no  change  between  the 
proposal  and  this  final  rule. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
re\iewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Economic  Analysis 

There  exists  no  adverse  economic 
impact  because  this  revised  rule  only 
increases  the  repetitive  inspection 
interval.  However,  if  an  operator 
chooses  to  install  the  new  engine  core 
fairings,  the  labor  is  approximately  25 
work  hours  at  the  average  labor  rate  of 
S60  per  work  hour.  Required  parts  are 
approximately  $141,372.  The  total  cost 
per  engine  of  the  new  engine  core 
fairings  is  $142,872.  The  manufacturer 
has  advised  the  FAA  that  they  may 
lower  the  economic  burden  on  operators 
by  reimbursing  the  costs  associated  with 
the  incorporation  of  the  redesigned 
engine  core  fairings. 

Adoption  of  the  Rule 

After  careful  review  of  the  available 
data,  the  FAA  nas  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

Comments  Invited 

Since  the  optional  terminating  action 
involving  installation  of  new  engine 
core  fairings  was  not  in  the  NPRM. 
comments  are  invited  from  the  public 
on  this  option  and  its  economic  impact. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  under  the  caption  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modifv'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-74-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Ke£;ulator%  Impiirt 

The  reguiatiuiis  adopted  herein  will 
ant  have  substantial  direct  effects  on  the 
States,  on  the  relationship  bet%veen  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certif\'  that  this  action  (1)  Is  not  a 
"si'Jinifirant  regulatory  action"  under 
Ia.m  uti\f  Order  12866:  (2)  Is  not  a 

Mi^nificant  rule"  under  DOT 
K''t;iildtorv  Policies  and  Procedures  (44 
FK  11034;  February  26,  1979);  and  (3) 
Will  not  have  a  significant  economic 
iinpact.  positive  or  negative,  on  a 
^ubstaiitidl  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  .Act.  A  final  evaluation  has 
[seen  prepared  for  this  action  and  it  is 
( (intdined  in  the  Rules  Docket.  A  copy 
nf  it  mav  he  obtained  from  the  Rules 
Di>r:ket  at  the  Incatinn  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.\ir  Transportation,  Aircraft.  Aviation 
saf*'t\ .  Incorporation  by  reference, 

Satetv, 

.\doptiQn  of  the  Amendment 

.\(  ((irdin'4lv.  pursuant  to  the 
aiithoritv  delei^ated  tn  me  by  the 
.\dministrat(ir.  the  Federal  Aviation 
.\dministration  amends  part  39  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  JM)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

.Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13     [Amended) 

1   Se(  tujn  39.13  is  amended  by 
removing  .Amendment  39-11050  (64  FR 
^)()5ti.  Februan,'  24.  1999),  and  by  adding 
a  new  airworthiness  directive, 
.-\mendnient  ,^9-11425,  to  read  as 
follows: 

'lH-24-0;{  Rl  BMW  Rolls-Royce  GmbH: 

Anu'iuliiK'Fit   )'i-l  142.5.  Docket  98-ANE- 
74-AD.  Revises  AD  98-24-03. 
Amendment  39-110.50. 
Applicabilitv:  BVHV  Rolls-Povce  GmbH 
(ERR)  Model  BR70O-71OAl-10'and  BR700- 
710A2-20  turbofan  engines  installed  on,  but 
not  limited  to.  Gulfstream  Aerospace  G-V 
and  Bombardier  BD-700-lAlO  series 
airplanes. 


Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  lo  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (0 
of  this  AD.  The  request  should  include  an 
assessment  of  thi;  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  compressor  and 
combustion  core  fairing  (also  referred  to  as 
the  engine  core  fairing)  detachment  which 
could  result  in  damage  to  the  engine  bypass 
duct,  engine  failure  and  damage  to  the 
aircraft,  accomplish  the  following: 

Inspections,  Repair,  Replacement,  and 
Torquing 

(a)  Prior  to  further  flight,  visually  inspect 
the  engine  core  fairings  and  fasteners  to 
ensure  correct  installation  and  for  cracks, 
loose  fairings,  or  fasteners,  and  if  loose, 
cracked,  damaged,  or  improperly  installed, 
repair  or  replace  with  serviceable  parts. 
Torque  all  the  fasteners  to  the  increased 
torque  value,  in  accordance  with  BRR  Service 
Bullatin  (SB)  BR700-72-900062,  Revision  1. 
dated  October  29.  1998,  or  Revision  2,  dated 
November  3,  1998,  or  Revision  3.  dated 
March  24,  1999. 

(b)  Thereafter,  except  as  provided  in 
paragraphs  (c)  or  (d)  of  this  AD.  at  intervals 
not  to  exceed  50  hours  time-in-service  (TIS) 
since  last  inspection,  visually  inspect  the 
engine  core  fairings  and  fasteners  for  cracks, 
loose  fairings,  or  fasteners,  and.  if  loose, 
cracked,  or  damaged,  repair  or  replace  with 
serviceable  parts.  Torque  all  the  fasteners  to 
the  increa.sed  torque  value,  in  accordance 
with  BRR  SB  BR700-72-900062,  Revision  2, 
dated  November  3.  1998.  or  Revision  3,  dated 
March  24,  1999. 

(c)  Following  an  initial  inspection  in 
accordance  with  paragraph  (a)  of  this  AD. 
and  one  follow-on  inspection  in  accordance 
with  paragraph  (b).  if  both  inspections  found 
no  cracks,  damage,  loose  fairings  or  fasteners 
the  repetitive  inspection  interval  may  be 
increased  lo  150  hours  TIS  since  last 
inspection  in  accordance  with  the  procedures 
described  in  paragraph  (b)  of  this  AD. 

(d)  Reinspection  and  retorquing  prior  to 
further  flight  is  required  in  accordance  with 
paragraph  (a)  of  this  AD,  following  any 
engine  core  fairing  or  fastener  which  has 
been  removed,  repaired  or  replaced.  One 
successful  follow-on  inspection  and  retorque 
in  accordance  with  paragraph  (b)  of  this  AD 
must  be  accomplished  before  the  repetitive 
150  hour  TIS  inspection  interval  described  in 
paragraph  (t:)  of  this  AD  is  permitted. 

Optional  Terminating  Action 

(e)  Incorporation  of  the  redesigned  engine 
core  fairings  in  accordance  with  BRR  SB 


BR700-72-1 00900,  Revision  1,  dated 
September  10.  1999.  constitutes  terminating 
action  tor  the  requirements  specified  in 
paragraphs  (a),  (b).  (c).  and  (d)  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  ot  c;ompliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  ma\ 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Incorporation  by  Reference 

(g)  The  actionb  required  by  tiiis  AD  shall 
be  done  in  accordance  with  the  following 
BRR  SBs:  BR700-72-900062.  Revision  1, 
dated  October  29,  1998:  Revision  2.  dated 
November  3.  1998;  Revision  3.  dated  March 
24.  1999:  and  BR700-72-100900.  Revision  1. 
dated  September  10,  1999.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  BMW 
Rolls-Royce  GmbH.  Eschenweg  11.  D-15827 
Dahlewitz.  Germany;  telephone  011-49-33- 
7086-1883:  fax  011-49-33-7086-3276. 
Copies  may  be  inspected  at  the  FAA.  New 
England  Region.  Office  of  the  Regional 
Counsel.  12  New  England  Executive  Park. 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NVV.  suite  700.  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
December  27.  1999. 

Issued  in  Burlington.  Massachusetts,  on 
November  5,  1999. 

David  A.  Downey. 

Assistant  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-29823  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-303-AD;  Amendment 
39-11426:  AD  99-24-02] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200  and  -300  Series 
Airplanes 

agency;  Federal  .Aviation 
Administration.  DOT. 
ACTION;  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
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applicable  to  certain  Boeing  Model  767- 
200  and  -300  series  airplanes.  This 
action  requires  a  one-time  visual 
inspection  to  determine  the  part  number 
and  serial  number  of  the  lower  drag 
strut  of  the  nose  landing  gear  (NLG);  and 
corrective  actions,  if  necessarv.  This 
amendment  is  prompted  by  reports  of  a 
fracture  of  the  lower  drag  strut  of  the 
NLG,  which  was  caused  by  a  thin  wall 
thickness  rnndition  that  occurred 
during  the  manufacturing  process.  The 
actions  specified  in  this  AD  are 
intended  to  prf'\pnt  a  fracture  of  the 
iowt'F  drag  strut,  wliich  could  result  in 
collapse  of  the  NLG. 
DATES:  Effective  December  6,  1999, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
6.  1999, 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
lanuarv  18.  2000. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  F<^deral  Aviation 
Administration  (FAA).  Transport 
.Airplane  Directorate,  ANM-114, 
.■\ttention;  Rules  Docket  No.  99-NM- 
.^03-AD.  1601  Lind  Avenue.  SVV.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group.  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  G.  Rehrl.  Aerospac:e  Engineer. 
Airframe  Branch.  ANM-120S"fAA. 
Transport  .Airplane  Directorate,  Seattle 
.■\ircraft  C;ertification  Office.  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2783; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  a  tracture  of  the 
lower  drag  strut  of  the  nose  landing  gear 
(NLG)  on  certain  Boeing  767-200  and 
-300  .series  airplanes.  Investigation 
revealed  that  the  fractured  lower  drag 
strut  of  the  NLG  was  found  to  have  been 
manufactured  with  a  thin  wall  thickness 
condition.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
a  fracture  of  the  lower  drag  strut  and 
collapse  of  the  NLG 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
32Aoi85.  dated  September  2.  1999, 


which  describes  procedures  tor  a  one- 
time visual  inspection  to  determine  the 
part  number  and  serial  number  of  the 
lower  drag  strut  of  the  NLG:  and 
corrective  actions,  if  necessary.  The 
corrective  actions  involve  performing  a 
one-time  ultrasonic  inspection  to 
measure  the  thickness  of  the  lower  drag 
strut.  The  corrective  actions  also  involve 
either  overhauling  the  lower  drag  strut 
if  the  thickness  is  within  certain  limits 
or  replacing  the  lower  drag  strut  with  a 
new  or  serviceable  lower  drag  strut,  if 
the  thickness  is  outside  certain  limits. 
Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  a  fracture  of  the  lower  drag 
strut,  which  could  result  in  collapse  of 
the  NLG.  This  AD  requires 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously. 

This  AD  also  requires  that  operators 
report  all  inspection  results  (positive 
only)  to  the  FAA. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

.Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES,  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter"s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 


Comments  are  specifically  invited  on 
the  overall  regulator^',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modif>'  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-303-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulator)  Impat  t 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory-  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.' February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 


1   Th^  authority  citation  for  part  39 
t  ontinues  to  read  as  follows: 

Authority:  4')  T  S  C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  19  13  is  amended  by 
adding  the  fnllovvins;  new  airworthiness 

(iirt'ctivc: 

99-24-02     Boeing:  Amendment  39-11426. 

D.M  kpt  (m-\\!-!(i!-AD. 

Applicability:  .Model  767-200  and  -300 
series  airplanes,  as  listed  in  Boeing  Alert 
.Service  Bulletin  767-32A0185.  dated 
September  2,  1999;  certificated  in  any 
category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fracture  of  the  lower  drag 
strut,  which  could  result  in  collapse  of  the 
nose  landing  gear  (NLG),  accomplish  the 
follnwing- 

Visual  Inspection 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  part  number  and 
serial  number  of  the  lower  drag  strut  of  the 
NLG,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0185,  dated 
September  2.  1999.  If  the  prefix  of  the  serial 
number  of  the  lower  drag  strut  is  not  HM  or 
FRC;  nn  further  action  is  required  by  this  AD. 

Lltrasonic  Inspection 

(b)  For  airplanes  on  which  lower  drag  strut 
having  part  number  (P/N)  162T2003-5  and 
serial  number  (S/N)  prefix  HM  or  FRG  is 
installed;  Prior  to  further  flight,  perform  a 
one-time  ultrasonic  inspection  to  measure 
the  wall  thickness  of  the  lower  drag  strut  of 
the  NLG,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0185,  dated 
September  2,  1999,  and  accomplish 
paragraph  (b)(1),  (b)(2).  or  (b)(3)  of  this  AD, 
as  applicable,  at  the  time  specified. 

(1)  If  the  wall  thickness  is  greater  than  or 
equal  to  0.210  inch;  No  further  action  is 
required  by  this  AD. 

(2)  If  the  wall  thickness  is  greater  than  or 
equal  to  0.180  inch,  but  less  than  0.210  inch: 
Within  5  years  after  the  effective  date  of  this 
AD.  overhaul  the  lower  drag  strut  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 


(3)  If  the  wall  thickness  is  less  than  0.180 
inch:  Prior  to  further  flight,  replace  the  lower 
drag  strut  with  a  new  or  serviceable  lower 
drag  strut  in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(c)  For  airplanes  on  which  lower  drag  strut 
having  P/N  162T2003-1  or  162T2003-3  and 
S/N  prefix  HM  or  FRG  is  installed:  Perform 

a  one-time  ultrasonic  inspection  to  measure 
the  wall  thickness  of  the  lower  drag  strut  of 
the  NLG,  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0185,  dated 
September  2, 1999,  and  accomplish 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this  AD, 
as  applicable,  at  the  time  specified. 

(1)  If  the  wall  thickness  is  greater  than  or 
equal  to  0.160  inch:  No  further  action  is 
required  by  this  AD. 

(2)  If  the  wall  thickness  is  greater  than  or 
equal  to  0.150  inch,  but  less  than  0.160  inch; 
Within  5  years  after  the  effective  date  of  this 
AD,  overhaul  the  lower  drag  strut  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(3)  If  the  wall  thickness  is  less  than  0.1. =50 
inch;  Prior  to  further  flight,  replace  the  lower 
drag  strut  with  a  new  or  serviceable  lower 
drag  strut  in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane,  a  lower 
drag  strut  of  the  NLG  having  P/N  162T2003- 
1,  162T2003-3,  or  162T2003-5.  and  S/N 
prefix  HM  or  FRG,  unless  the  part  has  been 
inspected  to  verify  proper  wall  thickness  in 
accordance  with  this  AD. 


Reporting  Requirement 

(e)  Submit  a  report  of  the  inspection 
findings  (positive  only,  defined  as  a  thin  wall 
thickness  condition  that  requires  corrective 
action)  to  the  Seattle  Manufacturing 
Inspection  District  Office  (MIDO),  2500  East 
Vallev  Road,  Suite  C-2.  Renton,  Washington 
98055-4056;  fax  (425)  227-1159:  at  the 
applicable  time  specified  in  paragraph  (e)(i; 
or  (e)(2)  of  this  AD.  The  report  must  include 
the  airplane  serial  number;  the  number  of 
total  flight  hours  and  flight  cycles  on  the 
airplane.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  ef  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  applicable 
inspection  required  by  either  paragraph  (b)  or 
(c)  of  this  AD  is  accomplished  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  performing  the 
inspection. 

(2)  For  airplanes  on  which  the 
applicable  inspection  requir«?d  by  either 
paragraph  (b)  or  (c)  of  this  AD  has  been 
accomplished  prior  to  the  effective  date 
of  this  AD:  Submit  the  report  for  the 
inspection  within  30  days  after  the 
effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  bv  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

ig)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  [14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  ,AD 
can  be  accomplished. 

Incorporation  by  Reference 

(h)  The  actions  shall  be  done  in  accordance 
with  Boeing  .-Mert  Service  Bulletin  767- 
32.^0185.  dated  September  2.  1999,  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  .-Kirplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  Y.\.\.  Transport  .Airplane 
Directorate.  1601  Lind  Avenue.  SW  .  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
December  6.  1999. 

Issued  in  Renton.  Washington,  on 
November  9,  1999. 
D.L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  99-29822  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-ANE-69;  Amendment  39- 
11424:  AD  98-21-22  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  revises  an 

existing  airworthiness  directive  (AD). 
applicable  to  Pratt  &  Whitney  JT9D 
series  turbofan  engines,  that  currently 
requires  initial  and  repetitive  eddy 
current  inspections  (ECI)  of  14th  and 
15th  stage  high  pressure  compressor 
(HPC)  disks  for  cracks,  and  removal  of 
cracked  disks  and  replacement  with 
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serviceable  parts.  This  amendment 
revises  the  definition  of  a  shop  visit  to 
make  compliance  less  restrictive,  and 
adds  references  to  a  Nondestructive 
Inspection  Procedure  attached  to 
applicable  service  bulletins.  This 
amendment  is  prompted  by  feedback 
from  operators  saying  that  the  shop  visit 
definition  in  the  current  AD  made  AD 
compliance  unnecessarily  restrictive. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  14th  and  15th  stage 
HPC  disk  rupture,  which  could  result  in 
an  uncontained  engine  failure  and 
damage  to  the  airplane. 
DATES:  Effective  January  18,  2000. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  18, 
2000. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  Publications 
Department,  Supervisor  Technical 
Publications  Distribution,  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108: 
telephone  (860)  565-5570.  This 
information  may  be  examined  at  the 
F'ederal  Aviation  Administration  (FAA). 
New  England  Region,  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park.  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700. 
\Va<hingti)n.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman.  Aerospace  Engineer,  Engine 
Certific:atinn  Office.  FAA.  Engine  and 
Propeller  Dirt^ctorate.  12  New  England 
Executive  Park.  Burlington.  MA  01803- 
5299;  telephone  (781)  238-7130:  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
[jroposal  to  amend  part  J9  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
hv  revising  airworthiness  directive  (AD) 
98-21-22.'  Amendment  39-10830  (63 
FR  55500,  October  16.  1998),  which  is 
applicable  to  Pratt  &  Whitnev  (PVV) 
JT9D-59A.  -70A.  -7Q,  -7Q3.  and  JT9D- 
7R4  series  tiirhofan  i^ngines.  '>vas 
published  in  the  Federal  Register  on 
March  30.  1999  (64  FR  15137).  The 
proposal  would  change  the  definition  of 
a  shop  visit  from  what  appears  in  the 
current  AD.  "the  induction  of  an  engine 
into  the  shop  for  scheduled 
maintenance"  to  "a  low  pressure 
turbine  moduh^  removal."  In  addition, 
the  proposal  would  add  references  to 
the  Nondestructive  Inspection 
Procedure  No.  858  (NDIP-85a).  dated 
No\  ember  7.  1995.  attached  to  the 
various  versions  of  the  referenced  alert 
service  bulletins  (ASBs),  which  was 
inadvertentlv  omitted  from  the  current 
AD 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Difference  Between  Service  Dot  umenis 
and  AD 

One  commenter  notes  that  the 
reinspection  interval  for  the  14th  stage 
disk  in  the  proposal  differs  from  the 
reinspection  interval  provided  in  the 
applicable  service  documents.  While  the 
proposal  provides  for  reinspection  at 
intervals  not  to  exceed  4,000  cycles-in- 
service  (CIS)  since  last  eddy  current 
inspection  (ECI),  the  ASB  calls  for 
reinspection  whenever  the  high 
pressure  compressor  is  disassembled 
sufficiently  to  access  the  disk,  defined 
as  the  removal  of  the  low  pressure 
turbine  shaft,  after  accumulating  100  or 
more  cycles  since  last  inspection.  The 
commenter  states  that  this  difference 
creates  a  conflict  between  the  proposed 
AD  and  the  service  documents. 

The  Federal  Aviation  Administration 
(FAA)  does  not  concur.  The  proposal 
would  incorporate  ASB  JT9D-7R4- 
A72-524  by  reference  only  for  the 
purpose  of  providing  direction  on  how 
to  perform  the  inspection  and  the  reject 
criteria.  The  proposal  contains  its  own 
reinspection  interval,  which  would  take 
precedence  over  any  interval  contained 
in  the  service  documents  for  purposes  of 
complying  with  the  proposed  AD.  There 
is  no  conflict.  The  FAA  views  the 
reinspection  interval  in  the  service 
documents  as  more  conservative  than 
that  required  by  the  proposed  AD.  The 
proposed  AD,  however,  does  not 
prohibit  additional  inspections 
performed  in  accordance  with  the 
inter\'al  stated  in  the  service  documents. 
The  FAA  has  determined  that  the 
reinspection  interval  provided  in  the 
proposal  provides  a  sufficient  level  of 
safety. 

Commenter  Concurs 

One  commenter  agrees  with  the 
proposal  as  stated. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously. 

No  Additional  Economic  Impact 

Since  this  revised  rule  only  changes 
the  definition  of  the  shop  visit  and  adds 
reference  to  the  NDIP,  there  is  no  effect 
on  the  economic  analysis. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certif\'  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26,  1979);  and  (3) 
Will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptiiui  (it  the  .Amendment    . 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39~AIRWORTHINESS 
DIRECTIVES 

.Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10830  (63  FR 
55500.  October  16.  1998).  and  by  adding 
a  new  airworthiness  directive. 
Amendment  39-11424.  to  read  as 
follows: 

98-21-22  Rl     Pratt  &  Whitney:  Amendment 
39-11424.  Docket  95-ANE-69.  Revises 
AD  98-21-22.  Amendment  .19-108.10. 

Applicabilitv:  Pratt  &  Whitnev  (PVV) 
Model  JT9D-59A.  -70A.  -7Q.  -7Q3.  and 
JT9D-7R4  series  turbofan  engines,  with 
the  following  14th  and  15th  stage  high 
pressure  compressor  (HPC)  disks 
installed:  Part  Numbers  (P/Ns) 
5000814-01.  790014.  789914.  790114. 
5000815-01.  5000815-021.  704315. 
704315-001,  786215,  786215-001. 
704314.  789814.  and  790214.  These 
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engines  are  installed  on  but  not  limited 
t(i  Airbus  A.300  and  A310  series  aircraft, 
Boeing  747  and  767  series  aircraft,  and 
McDonnell  Douglas  DC-10  series 
aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (0 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modiTication. 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  14th  and  15th  stage  HPC  disk 
rupture,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

:,il  InsptH  !  14th  stage  HPC  disks,  P/N 
'iO()(IH14-<Jl,  ill  accordance  with 
.\(indestru(  tivH  Inspection  Procedure  No.  858 
(\niP-8.i8),  dated  November  7,  1995, 
atta(  bed  to  P\V  Alert  Service  Bulletin  (ASB) 
No   rTq[>-7R4-524.  dated  December  13, 
1CKI5,  or  Revision  1.  dated  June  26,  1997,  as 
follows: 

( 1)  Perform  an  initial  eddy  current 
inspection  (ECil)  for  cracks  as  follows: 

(i)  For  diskb  with  7.000  or  more  cycles 
since  new  (tlSN).  and  .i.OOO  or  more  cycles 
in  service  (CIS)  since  last  shop  visit,  on  the 
efft'f  live  date  of  this  AD.  inspect  within  the 
next  1.000  CIS  after  the  effective  date  of  this 
AD.  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  7,000  or  more  CSN.  and 
less  than  3,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD.  inspect  within 
4  000  CLS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(lii)  For  disks  with  le.ss  than  7.000  CSN  on 
the  effective  date  of  this  .-KD.  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
.\D.  but  before  exceeding  4.000  CIS  since  last 
shop  visit,  or  8,000  CSN.  whichever  occurs 
later 

(ivl  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 


(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  4.000  CIS  since  last 
-ECI. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(b)  Inspect  14th  stage  HPC  disks.  P/Ns 
790014,  789914.  790114,  and  15th  stage  HPC 
disks.  P/Ns  5000815-01.  5000815-021, 
704315,  704315-001,  786215,  and  786215- 
001.  in  accordance  with  NDIP-858.  dated 
November  7.  1995,  attached  to  PVV  ASB  No. 
fT9D-7R4-A72-524,  dated  December  13. 
1995,  or  Revision  1,  dated  June  26,  1997,  or 
PVV  ASB  No.  A6232,  dated  December  13, 
1995,  or  Revision  1,  dated  January  11,  1996, 
or  Revision  2,  dated  June  26.  1997,  as 
applicable,  as  follows: 

(1)  Perform  an  initial  ECI  for  cracks  as 
follows: 

(i)  For  disks  with  6,500  or  more  CSN,  and 
3,000  or  more  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  CIS  after  the  effective  date  of 
this  AD,  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  6,500  or  more  CSN,  and 
less  than  3,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
4,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 

(iii)  For  disks  with  less  than  6,500  CSN  on 
the  effective  date  of  this  AD.  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  4.000  CIS  since  last 
shop  visit,  or  7,500  CSN,  whichever  occurs 
later. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  4.000  CIS  since  last 
ECI. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

(c)  Inspect  14fh  stage  HPC  disks,  P/Ns 
704314,  789814.  and  790214.  in  accordance 
with  NDIP-858.  dated  November  7,  1995. 
attached  to  PW  ASB  No.  A6232,  original 
issue,  dated  December  13.  1995.  or  Revision 
1,  dated  January  11,  1996,  or  Revision  2. 
dated  June  26,  1997,  as  follows; 

(1)  Perform  an  initial  ECI  for  cracks  as 
follows: 

(i)  For  disks  with  2,000  or  more  CSN,  and 
2,000  or  more  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
the  next  1,000  CIS  after  the  effective  date  of 
this  AD.  or  at  the  next  shop  visit,  whichever 
occurs  first. 

(ii)  For  disks  with  2,000  or  more  CSN,  and 
less  than  2,000  CIS  since  last  shop  visit,  on 
the  effective  date  of  this  AD,  inspect  within 
3,000  CIS  since  the  last  shop  visit,  or  at  the 
next  shop  visit,  whichever  occurs  first. 


(iii)  For  disks  with  2,000  or  more  CSN,  and 
no  previous  shop  visits,  inspect  within  3.000 
CIS  after  the  effective  date  of  this  AD.  or  at 
the  next  shop  visit,  whichever  occurs  first. 

(iv)  For  disks  with  less  than  2,000  CSN  on 
the  effective  date  of  this  AD,  inspect  at  the 
next  shop  visit  after  the  effective  date  of  this 
AD,  but  before  exceeding  5,000  CSN. 

(iv)  For  uninstalled  disks  on  or  after  the 
effective  date  of  this  AD,  inspect  prior  to 
installation. 

(2)  Thereafter,  perform  ECI  for  cracks  at 
intervals  not  to  exceed  3,000  CIS  since  last 
ECI. 

(3)  Prior  to  further  flight,  remove  cracked 
disks  and  replace  with  serviceable  parts. 

Inspection  Report 

(d)  Within  30  days  of  inspection,  report 
inspection  results  on  the  form  labeled  "14th 
and  15th  Stage  HPC  Disk  Inspection  Report," 
to  Pratt  &  Whitney  Customer  Technical 
Support.  The  fax  number  is  listed  on  that 
form  which  is  attached  to  PVV  ASB  No.  IT9D- 
7R4-A72-524.  Revision  1.  dated  June  26. 
1997.  or  PVV  ASB  No.  A6232.  Revision  2, 
June  26.  1997.  Reporting  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  and  assigned  0MB  control 
number  2120-0056. 

Definition 

(e)  For  the  purpose  of  this  .AD.  a  shop  visit 
is  defined  as  a  low  pressure  turbine  module 
removal. 

Alternative  Method  of  Compliance 

(tl  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  mav  he 
used  if  approved  by  the  Manager.  Engine 
Certifi(  ation  Office.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  thp 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

Ferry  Flight 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  .\D 
c:an  be  accomplished 

Incorporation  by  Reference 

(h)  The  actions  required  bv  this  .\D  shall 
be  done  in  accordance  with  the  following 
Pratt  &  Whitne\  service  documents: 
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Document  No. 
ASB  No.  A6232  

Total  Pages:  10. 
ASB  No  JT9D-7R4-A72-524  

Total  Pages:  11 

NDIP-658  

Total  Pages:  33 


Pages 

1   

2  

3,4  

5.6  

7-10  

1    

2-5  

6.7  

8-11    

1-33  


Revision 


2  

Original 

1   

2  

Original 


Date 


June  26,  1997 
December  13.  1995. 
January  11.  1996. 
June  26.  1997. 
December  13,  1995. 


1    June  26.  1997 

Original  December  13,  1995 


1 
Original 

Original 


June  26,  1997 
December  13,  1995. 

November  7,  1995. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C, 
552(a)  and  1  CFR  part  51.  Copies  may 

be  obtained  from  Pratt  &  VVhitnev, 
Publications  Department.  Supervisor 
Technical  Publications  Distribution,  M/ 
S  132-30.  400  Mam  St.,  East  Hartford. 
CT  06108;  telephone  (860)  565-5570. 
Copies  may  be  inspected  at  the  FAA. 
New  England  Region.  Office  of  the 
Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  N\V,  suite  700, 
Washington.  DC. 

Effective  Date 

(i)  This  amendment  becomes  effective  on 
January  18.  2000. 

Issued  in  Burlington,  Massachusetts,  on 
November  9.  1999. 
Dcjvtd  A.  Downey, 

Assistant  Manager.  Engine  and  Propeller 

Directorate.  Aircraft  Certification  Sen-ice. 
[FR  Doc.  99-29826  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  99-NM-05-AD;  Amendment 
39-11428;  AD  99-24-04] 

RIN  2120-AA64 

Airworthiness  Directives:  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

AGENCY:  Federal  A\idt!.  n 
Administration.  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive   AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes, 
that  requires  a  one  time  visual 
inspection  to  determine  whether  self- 
aligning  nuts  are  installed  at  certain 
locations  of  the  aft  pressure  bulkhead 
tee;  and  corrective  actions,  if  necessarv 
This  amendment  is  prompted  by  reports 
of  failures  of  certain  Hi-Lok  pin 
fasteners  of  the  aft  pressure  bulkhead 
tee  due  to  installation  oi  non-self- 
aligning  nuts.  The  actions  specified  by 
this  AD  are  intended  to  pre\"ent  failure 
of  certain  Hi-Lok  pin  fasteners  and 
subsequent  gouging  of  the  aft  pressure 
bulkiiead  tee.  which  could  result  in 
fatigue  cracking  and  reduced  structural 
integrity  of  the  airplane 

DATES:  Effective  December  27,  1999. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  The  Boeing  Company,  Douglas 
Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
California  90712;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  N'^V    ^uite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Potmtain.  Aerospac:p  Enf:;:ie.':   .airframe 
Branch,  ANM-120L,  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5222;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 

propostii  to  aKienG  part  jy  uf  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
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\v,i><  [)ubli>ht'(i  in  tht'  Federal  Register 
an  Februdrv  2,  1999  [M  FR  8530).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  determine  whether 
self-aligning  nuts  are  installed  at  certain 
locations  of  the  aft  pressure  bulkhead 
ttH'.  inii  I  iirrective  actions,  if  necessary. 

(Comments 

interested  persons  have  been  afforded 
m  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

,\11  I oinnicnters  support  the 
nh|f(  tives  of  the  proposal,  however, 
some  of  the  commenters  request  several 
changes. 

Requests  To  Extend  the  Compliance 
Time 

Several  commenters  request  that  the 
proposed  compliance  time  be  revised 
from  the  proposed  24  months  to  48 
months. 

One  of  the  commenters  states  that  a 
48-month  compliance  time  will  allow 
>t(  complishment  of  the  actions  required 
bv  the  proposed  AD  "in  conjunction 
with  an  extended  maintenance  visit." 
The  commenter  also  states  that  no 
discrepancies  were  found  during 
inspections  of  the  subject  area  during 
accomplishment  of  Corrosion 
Prevention  and  Control  Program  (CPCP) 
t.isks,  Additumally.  no  discrepancies 
were  found  during  recent  inspections  of 
self-aligning  bolts  on  out-of-service 
airplanes. 

Two  commenters  state  that 
replacement  of  the  self-aligning  nuts 
and  fasteners  will  require  removal  of  the 
lavatory  or  engine.  If  non-self-aligning 
nuts  are  found  and  both  engines  must  be 
removed,  the  commenters  state  that 
a(  ( (implishment  of  the  replacement 
within  the  24-month  proposed 
compliance  time  could  significantly 
disrupt  aircraft  availability. 

( )ne  commenter  points  out  that  the 
•>i'!\  ice  bulletin  recommends  a 
I  nnipliance  time  of  at  the  operator's 
I'arliest  practical  maintenance  period. 
The  commenter  states  that  it  does  not 
schedule  engine  or  lavatory  removal 
luring  a  24-month  interval  maintenance 
visit.  The  commenter  also  states  that  the 
fastener  failure  in  the  subject  area 
would  be  detected  during  inspections 
accomplished  as  part  of  the  routine 
maintenance  program.  These 
inspections  are  generally  accomplished 
at  48-months  intervals.  Gouges  on  the 
tee  would  be  detected  during  the 
inspection  mandated  bv  AD  96-16-04, 
amendment  39-9704  (61  FR  39860,  July 
31,  1996).  The  commenter  states  that. 


due  to  these  thorough  inspections  that 
are  routinely  accomplished  on  its  fleet. 
it  does  not  believe  that  the  requirements 
of  the  proposed  AD  should  be  an 
airworthiness  concern. 

The  FAA  partially  concurs.  The 
FAA's  intent  was  that  the  inspection  be 
conducted  during  a  regularly  scheduled 
heavy  maintenance  visit  for  the  majority 
of  the  affected  fleet,  when  the  airplanes 
would  be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessar\'.  Based 
on  the  information  supplied  by  the 
commenters,  the  FAA  now  recognizes 
that  48  months  corresponds  more 
closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  Paragraph  (a)  of 
the  final  rule  has  been  revised  to  reflect 
a  compliance  time  of  48  months.  The 
FAA  does  not  consider  that  this 
extension  will  adversely  affect  safety. 
However,  the  FAA  does  not  concur  with 
the  commenter  that  the  requirements  of 
this  AD  are  not  an  airworthiness 
concern.  The  FAA  finds  that  the 
requirements  of  this  AD  are  necessary  to 
address  an  identified  unsafe  condition, 
as  discussed  in  the  preamble  of  the 
proposed  AD. 

Request  To  Reference  a  Certain 
Information  Notice 

One  commenter  requests  that  the 
proposed  AD  reference  McDonnell 
Douglas  Information  Notice  MD80-53- 
201  R02.  dated  October  21,  1998.  The 
FAA  concurs.  The  information  notice 
clarifies  information  for  parts  for  the 
SB09530201-7  kit  that  was 
inadvertently  omitted  on  Revision  02  of 
Service  Bulletin  MD80-.53-201,  which 
is  utilized  in  accomplishing  the 
corrective  actions  required  bv  paragraph 
(a)(2)  of  this  AD.  Therefore,  the  FAA  has 
revised  paragraph  (a)  of  the  final  rule 
accordingly. 

Request  To  Reference  Earlier  Versions 
of  Referenced  Service  Bulletin 

One  commenter  requests  that  the  F.AA 
allow  accomplishment  of  the  proposed 
requirements  in  accordance  with 
McDormell  Douglas  Service  Bulletin 
MD80-53-201,  dated  July  6.  1988,  and 
Revision  1,  dated  March  22.  1991,  in 
addition  to  Revision  02.  dated  Julv  20. 
1998.  The  FAA  concurs.  The  FAA' 
points  out  that  NOTE  2  of  the  proposed 
AD.  which  is  retained  in  the  final  rule, 
states  "inspections,  and  repair  of  the  aft 
pressure  bulkhead  tee  longeron  end 
fittings  prior  to  the  effective  date  of  this 
AD,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD80-53-201 . 
dated  July  6.  1988,  or  Revision  1,  dated 
March  22,  1991,  are  considered 
acceptable  for  compliance  with  the 


actions  rt^quired  h\  par,if^ra[)h  (a)  of  this 
AD."  Therefore,  no  change  to  the  final 
rule  is  necessary. 

Requests  To  Revise  Corrective  .\ction  in 
Paragraph  (a)(2)  of  the  Proposal 

Twd  cninmenters  request  that 
paragraph  ta)(2)  of  the  proposed  AD  be 
revised  to  read  '"if  incorrect  nuts  are 
installed  at  longeron  fittings  19,  22.  and 
29.  inspect  fitting  for  gouges  and  repair 
or  replace  fitting  per  service  bulletin 
5.3-201."  The  commenters  state  that  at 
longersons  19,  22,  and  29,  if  non-self- 
aligning  nuts  are  installed,  the  longeron 
end  fitting  would  he  gouged  and  not  the 
tee  fitting. 

The  FAA  concurs  with  the 
commenters  request  that  paragraph 
(a)(2)  of  the  final  rule  be  revised  to 
require  inspection  of  the  bulkhead  tee 
and/or  longeron  end  fittings  for  gouges. 
The  FAA's  intent,  as  indicated  under 
the  header  of  "Explanation  of 
Requirements  of  f^rnposed  Rule"  in  the 
preamble  of  the  proposed  AD,  was  that 
"the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  *   *   *"  Therefore, 
the  FAA  has  revised  paragraph  (a)(2)  of 
the  final  rule  to  read  "if  any  nut  is 
determined  to  be  non-self-aligning,  prior 
to  further  flight,  remove  the  existing  nut 
and  perforin  a  one-time  visual 
inspection  to  detect  gouges  in  the  aft 
pressure  bulkhead  tee  on  station 
Y=l  338.000  and  longeron  end  fitting,  as 
applicable,  in  accordance  with  the 
service  bulletin  " 

Request  To  Allow  Approval  of  Repairs 
by  Designated  Engineering 
Representative 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  include  a 
provision  for  approval  of  repairs  for 
gouges  beyond  the  limits  of  the 
referenced  service  bulletin  by  a  Booing 
Designated  Engineering  Representative 
(DER)  instead  of  the  Manager  of  the  Los 
Angeles  Aircraft  Certification  Office 
(ACQ),  The  commenter  asserts  that  this 
provision  will  result  in  a  more  efficient 
and  timely  repair  appnixal  process. 

The  FAA  does  not  concur.  While 
DER's  are  authorized  to  determine 
whether  a  design  or  repair  method 
complies  with  a  specific  requirement, 
thev  are  not  currently  authorized  to 
make  the  discretionary  determination  as 
to  what  the  applicable  requirement  is. 
However,  the  FAA  has  issued  a  notice 
(N  8110.72,  dated  March  30,  1998), 
which  provides  guidance  for  delegating 
authority  to  certain  type  certificate 
holder  structural  DER's  to  approve 
alternative  methods  nf  <  ompliance  for 
AD-required  repairs  and  modifications 
of  individual  airplanes.  The  FAA  is 
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currently  working  with  Boeing,  Douglas 
Products  Division  (DPD).  to  develop  the 
implementation  process  for  delegation 
of  approval  of  alternative  methods  of 
compliance  in  accordance  with  that 
notice.  Once  this  process  is 
implemented,  approval  authority  for 
dlternative  methods  of  compliance  can 
be  delegated  without  revising  the  AD. 

Request  To  Revise  Cost  Impact 

(^ne  commenter  requests  the  FAA 
revise  the  Cost  Impact  paragraph.  The 
commenter  states  that,  while  its  true 
that  the  inspections  take  one  hour, 
significant  additional  time  will  be 
required  for  removal  of  the  lavatories. 
sidewall  panels,  cargo  liners,  and  other 
components.  The  commenter  also  states 
that  the  cost  estimate  does  not  reflect 
the  time  associated  with  repairs  that 
may  require  the  removal  of  the  engines, 
replacement  of  discrepant  fasteners,  and 
inspections  required  upon  fastener 
removal. 

The  FAA  does  not  concur.  The 
economic  analysis  of  the  AD  is  limited 
only  to  the  cost  of  actions  actually 
required  by  the  rule.  It  does  not 
consider  the  costs  of  "on  condition" 
actions,  such  as  repairing  a  crack  if  one 
is  detected  during  a  required  inspection 
("repair,  if  necessary").  Such  "on- 
condition"  repair  actions  would  be 
required  to  be  accomplished — regardless 
nf  .AD  direction — in  order  to  correct  an 
unsafe  condition  identified  in  an 
airplane  and  to  ensure  operation  of  that 
airplane  in  an  airworthy  condition,  as 
required  by  the  Federal  Aviation 
Regulations.  In  addition,  the  FAA 
recognizes  that,  in  accomplishing  the 
requirements  of  any  AD.  operators  may 
incur  "incidental"  costs  in  addition  to 
the  "direct"  costs.  The  cost  analysis  in 
.•\D  rulemaking  actions,  however, 
typically  does  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up;  planning  time;  or 
time  necessitated  by  other 
administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 
Therefore,  no  change  to  the  final  rule  is 
necessary. 

Explanation  of  Change  Made  to 
Proposal 

The  F.-\A  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  th(^  proposal  specified  a 
visual  inspection,  the  FA.A  has  revised 
this  final  rule  to  clarify  that  its  intent  is 
to  require  a  general  visual  inspection. 
.Additionally,  a  note  has  been  added  to 
the  final  rule  to  define  that  inspection 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  emd  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,042 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
695  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  inspection, 
and  that  the  average  labor  rate  is  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  inspection  required 
by  this  AD  on  U,S.  operators  is 
estimated  to  be  $41,700,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulator)  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034'  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  ot  Iht'  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Ihe  autiiority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§  39  'S     [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

99-24-04  McDonnell  Douglas;  Amendment 
39-11428.  Docket  99-NM-05-AD. 

ApplicabiIitv:Mo6e\  DC-9-81  (MD-81), 
DC-9-82  (MD^2),  DC-9-fl3  (MD-83),  and 
DC-9-87  (MD-87)  series  airplanes,  and 
Model  MD-88  airplanes;  as  listed  in 
McDonnell  Douglas  Ser\'ice  Bulletin  MD80- 
53-201,  Revision  02.  dated  July  20,  1998: 
certificated  in  any  category-. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  if. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  certain  Hi-Lok  pin 
fasteners  and  subsequent  gouging  of  the  aft 
pressure  bulkhead  fee.  which  could  result  in 
fatigue  cracking  and  reduced  structural 
integrity  of  the  airplane,  accomplish  the 
following: 

Inspection 

(a)  Within  48  months  after  the  effective 
date  of  this  AD.  perform  a  one-time  general 
visual  inspection  to  determine  whether  self- 
aligning  nuts  are  installed  at  certain  locations 
of  the  aft  pressure  bulkhead  tee.  in 
accordance  with  McDonnell  Douglas  Ser\ice 
Bulletin  MD8O-53-201,  Revision  02.  dated 
lulv  20,  1998.  as  revised  bv  Information 
Notice  MD90-53-201  R02".  dated  October  21. 
1998. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
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area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally' 
available  lighting  cronditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
|)latforms  may  be  recjuired  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  all  nuts  installed  are  self-aligning,  no 
further  action  is  required  by  this  AD. 

(2)  If  any  nut  is  determined  to  be  non-self- 
aligning,  prior  to  further  flight,  remove  the 
existing  nut  and  perform  a  one-time  visual 
inspection  to  detect  gouges  in  the  aft  pressure 
bulkhead  tee  on  station  Y=l.t38.000  and 
longeron  end  fitting,  as  applicable,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  gouge  is  detected,  prior  to  further 
flight,  install  new  self-aligning  nuts  in 
accordance  with  the  service  bulletin. 

(ii)  If  any  gouge  is  detected  that  is  within 
the  repair  limits  specified  in  the  service 
hidlelin.  prior  to  further  flight,  repair  the 
gouge  and  install  new  self-aligning  nuts  in 
accordanf;e  with  the  service  bulletin. 

(iii)  If  any  gouge  is  detected  that  is  outside 
the  repair  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Los  Angeles  Aircraft  Certification 
C)ffif;e  (ACO).  FAA,  Transport  Airplane 
Directorate. 

Note  3:  Inspections,  and  repair  of  the  aft 
pressure  bulkhead  lee  longeron  end  fittings 
prior  to  the  effective  date  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-.=).3-201,  dated  luly  6,  1988,  or 
Revision  1.  dated  March  22,  1991.  are 
considered  acceptable  for  compliance  with 
the  actions  required  bv  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

[hi  :\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  .■\ngeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
( cUi  be  accomplished. 

Incorporation  by  Reference 

(d)  Lxcept  as  provided  by  paragraph 
(a)(2)(iii)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  McDonnell  Douglas 
Ser\'ice  Bulletin  MD8()-53-201.  Revision  02, 
dated  July  20.  1998.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  S  U.S.C. 
5.T2(a)  and  I  CFR  part  ,51.  Copies  may  be 
obtained  from  The  Boeing  Company,  Douglas 


Products  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90840, 
Attention:  Technical  Publications  Business 
Administration,  Dept.  C1-L51  (2-(iO).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lin<l  Avenue. 
SVV.,  Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California  90712;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
December  27.  1999. 

Issued  in  Renton.  Washington,  on 
November  10. 1999. 
D.L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  99-300.i6  Filed  11-18-99;  8:45  am] 

BILUNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  99-NM~l67-AD.  Amendment 
39-11427:  AD  99-24-03) 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule.  . 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
that  currently  require  inspections  in  the 
lower  center  cargo  compartment  at 
frame  1681  to  verify  that  a  certain 
bracket  and  a  certain  open  face  nylon 
clamp  were  installed  to  a  specific  wire 
bundle  support  and  to  detect  damage  of 
the  subject  wire  bundle:  and  corrective 
actions,  if  necessary.  This  amendment 
requires  a  similar  inspection  and 
corrective  actions  required  by  the 
existing  AD's  and  removes  certain 
airplanes  from  the  applicability  of  the 
existing  AD's.  This  amendment  also 
adds  a  requirement  to  install  a  wire 
assembly  support  bracket,  clamp,  and 
spacer,  or  revise  the  wire  assembly 
support  bracket  and  clamp  installation: 
as  applicable.  This  amendment  is 
prompted  by  an  incident  in  which  the 
insulation  blanket  in  the  lower  center 
cargo  compartment  was  found  to  be 
burnt  due  to  a  missing  wiring  harness 
support  bracket/clamp  on  a  wire 
bundle.  The  actions  specified  by  this 
AD  are  intended  to  prevent  sparks. 


smoke,  and  possible  fire  in  the  lower 
center  cargo  compartment. 

DATES:  Effective  December  27,  1999. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
27,  1999. 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  .3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood. 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,, 
suitt.  rnn,  Washinatnn   DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood.  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA.  Transport  .Airplane 
Directorate,  Los  Angi^les  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137:  telephone  (562)  627-5350; 
fax  (562)  627-52 10 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CiFR  part  39) 
by  superseding  AD  99-08-51, 
amendment  39-11138  (64  FR  22544, 
April  27.  1999).  and  AD  99-09-51. 
amendment  39-11154  (64  FR  23179, 
April  30.  1999).  which  are  applicable  to 
certain  McDonnell  Douglas  Nlodel  MD- 
11  series  airplanes,  was  published  in  the 
Federal  Register  on  August  31,  1999  (64 
FR  47438).  The  action  proposed  to 
require  inspection  of  the  wire  assembly, 
structure,  and  Ijlankets  for  evidence  of 
arcing  burns  and  chafing  damage  under 
the  c:enter  cargo  compartment  fmor: 
installation  of  protective  sleeving  on  the 
wire  assembly  in  the  area  of  the  frame; 
and  corrective  actions,  if  necessary.  For 
certain  airplanes,  the  action  proposed  to 
require  installation  of  a  wire  assembly 
support  bracket,  clamp,  and  spacer.  For 
certain  other  airplanes,  the  af:tion 
proposal  to  require  revising  the  wire 
assembly  support  bracket  and  clamp 
installation. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


Federal  Register 'Vol    64  No.  223/Frida\     N'oxcnibt-r  I'l.   I'tnq    Rule>  and 'Regulations 


63191 


consideration  has  been  given  to  the 
single  comment  received. 
The  commenter  supports  the 

proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
.idoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  183 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
6,3  airplanes  of  U.S.  registry'  will  be 
affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  to  accomplish  the  inspection,  at  an 
a\erage  labor  rate  of  S60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  required  by  this  AD  on 
I'.S.  operators  is  estimated  to  be  $3,780, 
or  $60  per  airplane. 

It  will  take  approximately  1  work 
hour  to  accomplish  the  modification,  at 
an  average  labor  rate  of  S60  per  work 
hour.  The  cost  of  required  parts  will  be 
nominal.  Based  on  these  figures,  the 
cost  impact  of  the  modification  required 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  S3, 780,  or  $60  per 
airplane. 

The  cost  impact  figures  discussed 
aho\  e  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  manufacturer  warranty  remedies 
are  available  for  some  labor  costs 
associated  with  accomplishing  the 
proposed  actions.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figures  indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  go\  ernment  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
le\-els  of  government. 

Therefore,  in  accordanc^e  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11 034.' February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES 

List  of  Subjects  in  14  C;FR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§3913     [Amended) 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11138  (64  FR 
22544.  April  27,  1999).  and  amendment 
39-11154  (64  FR  23179.  April  30.  1999), 
and  by  adding  a  new  airworthiness 
directive  (AD),  amendment  39-11427,  to 
read  as  follows: 

99-24-03    McDonnell  Dnualas:  Amendment 
39-11427.  Docket  99-NM-167-AD. 
Supersedes  AD  99-08-51.  Amendment 
39-11138  and  AD  99-09-51. 
Amendment  39-11154. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A155.  dated 
June  1,  1999;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sparks,  smoke  and  possible  fire 
in  the  lower  center  cargo  compartment, 
accomplish  the  following: 


Phase  1:  InspeLlion  and  Corrective  Actions 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  an  inspection  of  the  wire 
assembly,  structure,  and  blankets  for 
evidence  of  arcing  bums  and  chafing  damage 
under  the  center  cargo  compartment  floor,  in 
accordance  with  Phase  1  of  the  Work 
Instructions  of  McDonnell  Douglas  Alert 
Sen'ice  Bulletin  MD11-24A155.  dated  June 
1,  1999. 

(1)  Condition  1.  If  no  arcing  or  chafing 
damage  is  detected,  prior  to  further  flight, 
install  protecti%'e  sleeving  on  the  wire 
assembly  in  the  area  of  the  frame  in 
accordance  with  the  service  bulletin. 

(2)  Condition  2.  If  any  damaged  wire, 
structure,  or  blanket  is  detected,  prior  to 
further  flight,  accomplish  the  actions 
specified  in  paragraphs  (a)(2)(i).  (a)(2)(ii).  and 
(a)(2)(iii)ofthis  AD. 

(i)  Repair  damaged  wire  and  structure  in 
accordance  with  the  service  bulletin. 

(ii)  Repair  or  replace  any  damaged  blanket 
with  a  new  blanket,  in  accordance  with 
Chapter  25  of  the  Aircraft  Maintenance 
Manual;  however,  insulation  blankets  made 
of  metallized  polyethyleneteraphthalate 
(MPET)  may  not  be  used. 

(iii)  Install  protective  sleeving  on  the  wire 
assembly  in  the  area  of  the  frame  in 
accordance  with  the  service  bulletin. 

Note  2:  Accomplishment  of  the  actions 
required  by  AD  99-08-51.  amendment  39- 
11138.  and  AD  99-09-51,  amendment  39- 
11154.  prior  to  the  effective  date  of  this  AD 
is  considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  AD. 

Phase  2:  Modification 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
AD.  as  applicable,  in  accordance  with  Phase 
2  of  the  Work  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A155.  dated  lune  1.  1999. 

(1)  For  airplanes  identified  as  Group  1  in 
the  service  bulletin:  Install  the  wire  assembly 
support  bracket,  clamp,  and  spacer. 

(2)  For  airplanes  identified  as  Group  2  in 
the  service  bulletin:  Revise  the  wire  assembly 
support  bracket  and  clamp  installation. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Inc  orpnration  by  Reterence 

ii)  [.\(  t'pt  as  provided  by  paragraph 
(a)(2)(ii)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MDl  1-24A155.  dated  June 
1,  1999.  This  incorporation  by  reference  was 
ipproved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  raay  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
.\tiention:  Technical  Publications  Business 
.Administration,  Dept.  C1-L51  (2-60).  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renlon,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate.  Los  Angeles 
.Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
December  27,  1999. 

Issued  in  Renton,  Washington,  on 
November  10,  1999, 
n.L.  RiRgin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  99-W055  Filed  11-18-99:  8:45  am) 

BILLING  COD€  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  99-AAL-21] 

Establishment  of  Class  E  Airspace:  St. 
Michael,  AK 

agency:  pMdf'ral  .Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  action  corrects  the  error 
in  the  geographic  description  of  a  iinal 
rule  that  was  published  in  the  Federal 
Register  iiri  October  5,  1999  (64  FR 
5.J889).  Airspace  Docket  q9-AAL-10. 
EFFECTIVE  DATE:  0901  ITC.  December 
K).  1999 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Durarid.  ()peratinn>  Branch, 
AAL-5.31,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-5898;  fax: 
(907)  271-2850:  email: 
Bob  Durand@faa  gov   Internet  address: 
http     vv\v\v..ilaska.faa.gov/at, 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  99-25850, 

Airspace  Docket  99-AAL-lO,  published 
on  October  5.  1999,  (64  FR  53889), 
established  the  Class  E  airspace  area  at 


St.  Michael,  AK.  The  coordinates  for  the 
St,  Michael  Airport  are  in  error.  The 
latitude  for  the  St.  Michael  Airport 
should  read  "lat.  SS'^  29'  24"  N.  '  This 
action  corrects  this  error. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  error  for 
the  the  Class  E  airspace,  St.  Michael, 
AK,  as  published  in  the  Federal 
Register  October  5,  1999.  (FR  Document 
99-25850),  is  corrected  as  follows:  On 
page  53890,  Column  2,  correct  the 
latitude  for  the  St,  Michael  Airport  to 
the  following:  lat.  63°  29'  24"  N. 
***** 

Issued  in  Anchorage,  AK,  on  November  5, 
1999. 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division, 

Alaskan  Region. 

[FR  Doc.  99-30263  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29840:  Amdt.  No.  1961] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building.  800 


Independence  Avenue,  SW., 
Washington.  DC  20591: 

2.  The  F.AA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchasp — Indi\idual  SIAP 
copies  may  be  obtained  from; 

1,  FAA  Public  Inquiry  Center  (APA- 
200).  F.AA  Headquarters  Building.  800 
Independence  A\"enue,  ,S\V.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in.which  the  affected  airport  is 
located. 

By  Subficnption — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  .Administration.  Mike 
Monroney  Aeronautical  Center.  B500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  Citv.  OK.  73125) 
telephone:  (405)  954-4164, 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97} 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  .Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (xNOT.AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
.Aviation's  Regulations  (F.AR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatorv  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F.AA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 


Federal 
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the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

Thf  Ruh' 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SlAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/T  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs.  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previouslv  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 


Partner,  ttie  SIAPs  contamed  ni  tins 
amendment  are  based  nn  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  '»: 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 


l!..sued  in  Washington.  UC  on  November 
12.  1999. 

L.  Nicholas  Lacey, 

Din'ctor.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows; 

PART  9?  — Standard  Instrument 
Approach  Procedures 

1.  The  authority  citation  for  part  97  is 
revised,  to  read  as  follows; 

Authority:  49  U.S.C.  40103.  4011,3.  40120, 
44071;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

fnllnw'.^' 

§§9:23    9' 25   97  27   97.25.97.31,97.33. 
97  35     'Arnenaecl' 

Bv  amendnig;  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*   *   *  Effective  Upon  Publication 


FDC  date 


State 


City 


Airport 


FDC  No. 


SIAP 


-r 


10/15/99 
10/19/99 
10'19''99 
10  19  99 

10  28  99 
10/28/99 

10/28/99 
11/01/99 

11  01  '99 
11  01  99 
1 1  ■'02'99 

1 1  '03/99 
11/03/99 

11/03/99 
11/03/99 
1 1  /04/99 

11, '04/99 
11/04/99 
11/04/99 
11/04/99 
11/04/99 
11/04/99 
11/04/99 
1 1  /04/99 


ID 
CA 

CA 
CA 

FL 
OH 

OH 

LA 

Ml 
TN 

LA 

AL 
ND 

OK 
OK 

AL 

AR 

GA 

lA 

LA 

MO 

MO 

MO 

MO 


Idaho  Falls  .. 
Long  Beacti 

Long  Beach 
Long  Beach 


Key  West 
Toledo  .... 


Toledo  . 
Monroe 


Coldwater 
Memphis  .. 
Monroe  .... 


Dothan 
Fargo  .. 


Ardmore 
Ardmore 
Dothan  .. 


Rogers  .. 
Canton  ., 
Ciarinda 
Monroe  . 
Joplln  .... 
Joplin  .... 
Macon  ... 
Macon  ... 


Fanning  Field  FDC  9/8141 

Long  Beach  (Daugherty  Field) FDC  9/8213 

Long  Beach  (Daugherty  Field) FDC  9/8215 

Long  Beach  (Daugherty  Field) FDC  9/8217 


Key  West  IntI 
Metcalf  Field  . 


Metcalf  Field 

Monroe  Regional 


FDC  9/8444 
FDC  9/8434 

FDC  9/8436 
FDC  9/8546 


Branch  County  Memorial  FDC  9/8560 

Memphis  IntI FDC  9/8539 


Monroe  Regional 

Dothan  Regional 
Hector  IntI 


Ardmore  Downtown  Executive 

Ardmore  Mum   

Dothan  Regional  


FDC  9/8592 

FDC  9/8649 
FDC  9/8639 

FDC  9/8609 
FDC  9/8634 
FDC  9/8739 


Rogers  Munl-Carter  Field  FDC  9/8689 

Cherokee  County  FDC  9/8719 

Schenck  Field  FDC  9/8697 

Monroe  Regional FDC  9/8691 

Joplin  Regional  FDC  9/8708 

Joplln  Regional  FDC  9/8710 

Macon-Fower  Memorial  |  FDC  9/8722 

Macon-Fower  Memorial  1  FDC  9/8724 


ILS  RWY20.  Amdt  11  A... 

ILS  RWY30  Amdt32.. 

NDB  RWY  30  Amdt  9.  . 

VOR  or  TACAN  or  GPS  RWY  30 

Amdt  7... 
RADAR-1  Amdt  4... 
VOR/DME  or  GPS  RWY  4  Amdt 

2... 
VOR  RWY  4  Amdt  9... 
VOR/DME  RWY  32,  Amdt  2... 
This  replaces  FDC  9/7949. 
VOR  or  GPS  RWY  6  Amdt  4... 
NDB  or  GPS  RWY  9,  Amdt  26... 
VOR  RWY  4,  Amdt  17... 
This  replaces  FDC  9/7942. 
LOC  BC  RWY  14  Amdt  6D... 
ILS  RWY  35  Amdt  32B... 
Replaces  FDC  9/8209  IntI  99-24. 
VOR  orGPS-A,  Amdt  13... 
VOR-B,  Orig... 
VOR  or  TACAN  or  GPS-A.  Amdt 

lie... 
ILS  RWY  19.  Amdt2A... 
NDB  RWY  4,  Amdt  2A... 
NDB  or  GPS-A.  Amdt  5... 
ILS  RWY  4.  Amdt  21... 
GPS  RWY  36.  Ong... 
ILS  RWY  13.  Amdt  23... 
VOR  RWY  2.  Amdt  1... 
VOR/DME    or    GPS    RWY    20. 

Amdtl... 
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FDC  date 


State 


1 1  04/99 
11  04.99 
1 1  04/99 
11  04/^9 

I  1  05/99 

I I  05. 99 
11  05.99 


11  0599 
1 1  08-99 
11. '08/99 


MO 

NC 

NJ 

TX 

lA 

IL 

ME 


Wl 
GA 
GA 


_L 


City 

Macon  

Greenville  

Caldwell 

Beaumont-Port  Arthur 

Des  Moines  

Chicago  

Sanford 

Madison 

Atlanta  

Atlanta  


Airport 


Macon-Fower  Memorial  .... 

Pitt-Greenville 

Essex  County 

Southeast  Texas  Regional 
Des  Moines  IntI  


Chicago-O'Hare  IntI 
Sanford  Regional  ... 


FDC  No. 


SIAP 


Dane  County  Regional-Truax  Field  .. 
The  William  B  Hatlsfield  Atlanta  IntI 
The  William  B.  Hartstield  Atlanta  IntI 


FDC  9-8742 
FDC  9/8711 
FDC  9'8738 
FDC  9  8716 
FDC  9'8781 

FDC  9/8777 
FDC  9/8778 


FDC  9/8757 
FDC  9/8855 
FDC  9/8856 


GPS  RWY  2,  Orig... 

GPS  RWY  20,  Ong,,. 

IMDB  or  GPS  RWY  22  Amdt  5A... 

GPS  RWY  16,  Orig   , 

ILS  RWY  31 R  (Cat  I,  II,  III),  Amdt 

21 
ILW  RWY  27R,  Amdt  24A... 
VOR  or  GPS  RWY  7  Amdt  3A... 
This    Notam    Replaces    FDC    9/ 

8292  Published  in  TL99-24 
ILS  RWY  21  Onrj, 
ILS  RWY  9L  Amdt  6... 
ILS  RWY  27R  Amdt  3... 


FR  HiK    f»*-30265  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4eiO-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  29839:  Amdt.  No.  1960] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 

.-Kdministration  (FAA).  DOT. 

ACTION:  Final  rule, 

SUMMARY:  This  amendment  establishes, 

dmencis.  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SI.\Ps)  for  operaticms  at  certain 
airports  These  reguldtor\'  actions  are 
needed  hecause  of  the  adoption  of  new 
or  revised  cnteria.  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  cr>mmissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspare  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports 

DATES:  .\n  effective  date  for  each  SIAP 

15  specified  in  the  amendatory 
provisions. 

Incorporation  hv  reference-approved 
bv  the  Director  of  the  Federal  Register 
on  December  M.  1980.  and  reapproved 
as  of  lanuarv  1.  1982 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1   F.-'i.A  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  .Avenue,  SW., 
Washington.  DC]  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMC;AFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  theater,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)954^164 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260—5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 


expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previouslv  issued  bv  the  FAA  in  a 
.National  Flight  Data  Center  (NFDC) 
.Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs.  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  davs. 


impact  is  s 
reason. the 
amendmer 
economic  i 
number  of 
criteria  of  1 


PART  97- 
APPROAC 


Authoritv 
40120,  4470 


§§97.23.97 
97.35     [Ami 

Bv  amen 
VOR  or  TA 
TACAN:  § 
I.DA/DME, 
NDB.  NDB 
ISMLS,  MI 
§97.31  R.\ 
SIAPs:  and 
identified  ; 
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Conclusion 

Thp  FAA  has  determined  that  this 
ret;uldtion  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034:  Februarv  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sm.all  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  November 

12.  h)99. 

L.  Nicholas  I.acey, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authontv  delegated  to  me.  part  97  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  .Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1   The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 

40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§97.23.  97.25.  97.27.  97.29.  97.31.  99.33, 
97.35    [Amended] 

Bv  amending  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR  DME  or 
TACAN;  §97.25  LOC.  LOC/D.ME.  LDA. 
LDA/DME.  ,SDF.  SDF/DME;  §  97.27 
NDB.  NDB/DME;  §97,29  ILS.  ILS/DME, 
ISMLS.  ML.S,  ML,S/DME.  MLS/RNAV: 
§97.31  R.\DAR  .SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  .SIAPs, 
identified  as  follows: 

*   -    '  Effective  December  2.  1999 

Philadelphia.  PA.  Philadelphia  Intl.  ILS 

RWY  26.  Orig 
Sparta.  TN.  Upper  Cumberland 

Regional.  SDF  RWY  4.  Amdt  3, 

Cancelled 
Sparta,  TN.  Upper  Cumberland 

Regional.  ILS  RWY  4.  Orig 


Giddings,  TX.  CiM; 
NDB  or  GPS  K\\'\ 


'.-■■"  County, 
Amdt  2 


*  *   *  Effective  December  30.  1999 

Platinum,  AK.  Platinum,  GPS  RWY  13, 

Orig 
St  Michael,  AK,  St  Michael,  GPS  RWY 

2,  Orig 
St  Michael.  AK.  St  Michael.  GPS  RWY 

20,  Orig 
Grand  Can  von.  AZ,  Grand  Canyon 

National' Park,  GPS  RWY  3,  Orig 
Buena  \'ista,  CO,  Central  Colorado 

Regional.  GPS  RWY  33.  Orig 
Gainesville.  FL,  Gainesville  Regional, 

VOR  or  GPS-A,  Amdt  lOA,  Cancelled 
Gainesville.  PL.  Gainesville  Regional, 

VOR/DME  RNAV  RWY  28,  Amdt  5, 

Cancelled 
Louisville.  KY.  Louisville  Intl- 

Standiford  Field,  LOC  RWY  29,  Orig 
Pittsfield.  MA.  Pittsfield  Muni,  LOC 

RWY  26.  Amdt  6 
Pittsfield,  MA.  Pittsfield  Muni,  GPS 

RWY  8,  Amdt  1 
Pittsfield,  MA,  Pittsfield  Muni,  GPS 

RWY  26.  Orig 
Farmingdale,  NY.  Republic,  NDB  RWY 

1,  Amdt  14 
Farmingdale,  NY,  Republic,  ILS  RWY 

14,  Amdt  7 
Farmingdale,  NY.  Republic,  GPS  RWY 

1 ,  Orig 
Farmingdale,  NY,  Republic,  GPS  RWY 

14.  Orig 
Farmingdale,  NY,  Republic,  GPS  RWY 

19.  Orig 
Astoria,  or,  Astoria  Regional,  GPS  RWY 

8.  Grig 
.Allpntown.  PA,  Lehigh  Valley 

International.  VOR/DME  RWY  24, 


Allentown,  I'A.  Lehigh  Valley 

International,  GPS  RWY  24',  Orig 
York.  PA.  York,  NDB  RWY  17.  Amdt  6 
York,  PA.  York,  GPS  RWY  17,  Amdt  1 
York,  PA,  York.  GPS  RWY  35,  Amdt  2 
Carrizo  Springs,  TX,  Dimmit  County, 

NDB  RWY  31,  Amdt  3 
Carrizo  Springs.  TX,  Dimmit  County. 

GPS  RWY  31,  Orig 
Coleman,  TX,  Coleman  Muni,  NDB 

RWY  15.  Amdt  2 
Coleman,  TX,  Coleman  Muni,  GPS  RWY 

15.  Orig 
Mineral  Wells,  TX,  Mineral  Wells,  VOR 

RWY  31,  Amdt  10 
Mineral  Wells.  TX.  Mineral  Wells,  NDB 

RWY  31,  Amdt  2 
Mineral  Wells,  TX,  Mineral  Wells,  GPS 

RWY  31.  Orig 
Wallops  Island.  VA,  Wallops  Flight 

Facility.  VOR/DME  or  TACAN  RWY 

10.  Amdt  4 
Wallops  Island.  VA,  Wallops  Flight 

Facilitv,  VOR  or  TACAN  or  GPS  RWY 

17.  Amdt  6 
Madison,  WI.  Dane  Countv  Regional- 

Truax  Field,  GPS  RWY  21,  Orig 


The  FAA  published  an  Amendment 
in  Docket  No.  29814,  Amdt.  No.  1956  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol  64  No.  206  Page  57560; 
dated  October  26,  1999),  under  section 
97.33  effective  December  30,  1999, 
which  is  hereby  amended  as  follows: 
Brooksville,  FL.  Hernando  County.  GPS 

RWY  2,  Orig,  should  read  Brooksville, 

FL,  Hernando  County,  GPS  RWY  3, 

Orig. 
Brooksville,  FL,  Hernando  Countv,  GPS 

RWY  20,  Amdt  1,  should  read  ' 

Brooksville,  FL,  Hernando  County, 

GPS  RWY  21,  Amdt  1. 

The  FAA  published  an  Amendment 
in  Docket  No.  29786,  Amdt.  No.  1954  to 
Part  97  of  the  Federal  Aviation 
Regulations  (Vol  64  No.  206  Pages 
57563  and  57564,  dated  October  26, 
1999)  under  section  97.23,  97.27,  and 
97.29  is  herebv  amended  bv  rescinding 
the  following  FDC  NOTAM's  for 
Wilmington,  OH,  Airborne  Airpark: 
FDC  9/7495 
FDC  9/7496 
FDC  9/7497 
FDC  9/7498 
FDC  9/7499 
FDC  9/7500 
FDC  9/7501 
FDC  9/7502 

(FR  Doc.  99-30264  Filed  11-18-99;  8:45  am] 

BILUNG  CODE  4giO-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  207.  225.  510.  514   515 
and  558 

[Docket  No.  97N-0276i 

RIN  0910-AB18 

Animal  Drug  Availability  Act: 
Medicated  Feed  Mill  Licenses 

agency:  Food  and  Drug  Administration, 

iiH.-S 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
final  rule  amending  the  new  animal 
drug  regulations  to  implement  the 
medicated  feed  mill  licensing 
requirements  of  the  Animal  Drug 
Availability  Act  of  1996  (ADAA).  The 
ADAA  amended  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  to  require 
that  each  facility  that  manufactures 
feeds  containing  approved  new  animal 
drugs  possess  a  medicated  feed  mill 
license  for  the  facility,  rather  than  a 
separate  medicated  feed  application 


63196 
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(MFA)  for  each  medicated  feed 
manufactured  by  the  facility,  as 
f)re\  JDusly  required  by  the  act.  The  final 
rule  implements  the  feed  mill  licensing 

provisions  of  the  ADAA. 

EFFECTIVE  DATE:  December  20.  1999 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D  Pric:e,  Center  for  Veterinary 
Medicme  (HFV-200).  Food  and  Drug  ' 
Administration.  7500  Standish  PL, 
Rnrkvillt'.  MD  20855.  :^01 -827-6652. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  ADAA  (Public  Law  104-250), 
which  amended  sections  512(a)  and  (m) 
of  the  act  (21  U.S.C.  360b{a)  and  (m)). 
replaces  the  system  that  required  the 
agency's  approval  for  the  manufacture 
of  specific  medicated  feeds  with  a  site 
licensing  system  for  the  manufacture  of 
such  feeds. 

Prior  to  the  passage  of  the  ADAA.  an 
approved  NfFA  was  required  by  the  act 
for  the  manufacture  of  medicated  feed. 
The  act  required  a  feed  mill  (referred  to 
also  as  "feed  manufacturer."  "feed 
firm."  or  "feed  manufacturing  facility") 
to  submit  a  separate  MFA  for  each 
medicated  feed  manufactured  by  the 
firm.  The  .AD.AA  eliminates  this 
requirement  and  provides  for  feed  mills 
to  be  licensed  and  allows  licensed 
facilities  to  manufacture  any  feed 
containing  an  approved  new  animal 
drug.  Additionally,  section  512(m)(6)  of 
the  act.  as  added  by  the  ADAA.  provides 
the  agencv  with  the  authority,  to  the 
extent  consistent  with  the  public  health, 
to  e.xempt  facilities  that  manufacture 
certain  types  of  medicated  feed  from  the 
requirement  of  obtaining  a  medicated 
feed  mill  license 

These  final  regulations  implementing 
section  512{m)  of  the  act  as  amended  by 
the  ADAA  require  only  one  facility 
license  for  the  manufacture  of  animal 
feeds  containing  approved  new  animal 
drugs,  instead  nf  multiple  approved 
MFAs  Furthermore,  those  medicated 
feeds  pre\  louslv  exempted  from  the 
MFA  requirement  under  §558.4  (21  CFR 
558.4)  will  also  be  exempt  from  the 
requirement  of  being  manufactured  in  a 
licensed  feed  mill  under  this  regulation. 

The  .^D.AA  also  provided  for  a 
transitional  license  for  any  feed 
manufacturing  facility  that,  at  the  time 
of  enactment  of  the  AD.AA.  held  an 
approved  MF,\  inr  the  manufacture  of  a 
medicated  feed  .  Transitional  licenses 
expired  April  9,  1998.  The  Office  of 
Management  and  Budget  (OMB) 
approved  the  paperwork  requirements 
for  lic:ensing  for  a  3-year  period  on 
October  31,  1997  (OMB  control  number 
0910-0337). 


II.  Summary  of  the  Proposed  Rule 

hi  the  Federal  Register  of  Julv  30. 
1997  (62  FR  407fi5).  FDA  published  a 
proposed  rule  to  implement  the  feed 
mill  licensing  provisions  of  the  .'\D.'\A. 
The  proposed  rule  would  add  a  new 
part  515  to  provide  the  requirements  for 
medicated  feed  mill  licensing  The 
proposed  rule  also  would  amend  part 
514  (21  CFR  part  514)  to  remove  the 
provisions  regarding  MFAs. 

The  proposed  rule  set  forth  the 
information  to  be  included  in  medicated 
feed  mill  license  applications  and 
supplemental  applications.  The 
proposed  rule  also  set  forth  the  criteria 
for,  among  other  things,  the  approval 
and  refusal  to  approve  a  medicated  feed 
mill  license  application,  as  well  as  the 
criteria  for  the  revocation  and/or 
suspension  of  a  license. 

The  proposed  rule  provided 
conforming  amendments  to  the  Code  of 
Federal  Regulations  (CFR)  bv  removing 
references  to  "MFA's"  and  inserting 
appropriate  references  to  "medicated 
feed  mill  licenses."  Furthermore,  the 
proposed  rule  clarified  that  the  scope  of 
the  exemption  from  the  requirement  of 
establishment  registration  is  identical  to 
the  scope  of  the  exemption  from  the 
requirement  of  a  medicated  feed  mill 
license.  Finally,  the  proposed  rule 
maintained  the  general  scheme  for 
categories  and  types  of  medicated  feeds. 
and  provided  that  those  feeds  exempted 
from  the  MFA  requirement  now  would 
be  exempt  from  being  required  to  be 
manufactured  in  a  licensed  feed  mill. 

m.  Discussion  of  Comments 

A  total  of  six  parties  submitted 
comments  to  the  proposed  rule.  A 
discussion  of  the  comments  and  FDA's 
responses  follows: 

A.  Possession  of  Current  Approved 
Labeling 

1.  Four  comments  objected  to  the 
requirement  in  proposed  §  515.10(b)(B) 
that  the  license  applicant  commit  to 
possess  current  approved  Type  B  and/ 
or  Type  C  medicated  feed  labeling  for 
each  animal  feed  containing  an 
approved  new  animal  drug  prior  to 
receiving  the  Type  A  medicated  article 
containing  such  drug.  Furthermore. 
these  comments  objected  to  the  related 
requirement  in  proposed  §  510.305(bl 
(21  CFR  510.305(b))  that  the  medicated 
feed  mill  licensee  maintain  copies  of 
approved  labeling  at  the  feed 
manufacturing  facility  for  those  Type  B 
and/or  Type  C  medicated  feeds  being 
manufactured.  Two  comments 
maintained  that  the  possession  by  the 
feed  manufacturer  of  labeling  for  the 
Type  A  medicated  article,  instead  of  the 


Type  B  and  Type  C  medicated  feed 
labeling,  would  satisfy  the  feed  labeling 
requirements  of  the  statute. 

These  four  comments  argued  that  the 
two  proposed  provisions. 
§§  515.10(b)(6)  and  510.305(b).  would 
impose  impractical  requirements  on 
feed  mills,  because  the  mills  would  be 
required  to  possess  multiple  feed  labels 
for  the  use  of  each  Type  A  medicated 
article  before  receipt  of  the  Type  A 
medicated  article.  These  comments 
explained  that  because  many  Type  A 
medicated  articles  may  be  used  in 
multiple  types  of  approved  feeds,  feed 
manufacturers  typically  do  not  know  at 
the  time  of  shipment  of  the  Type  A 
medicated  article  which  feeds  will  be 
manufactured  with  the  drug.  Thus, 
these  comments  argued  that  the  only 
way  to  satisfv'  the  proposed  rule's 
labeling  requirement  would  be  for  the 
drug  sponsor  to  ship  in  advance  to  the 
feed  manufacturer  the  current  approved 
labeling  for  all  possible  feeds  that  could 
be  manufactured  with  each  drug,  and 
then  for  the  feed  manufacturer  to 
maintain  all  of  this  labeling.  The 
comments  concluded  that  such  a 
practice  would  pose  a  significant 
burden  for  both  the  drug  sponsor  and 
the  feed  manufacturer. 

FDA  has  evaluated  the  comments  and 
has  concluded  that  the  act.  as  amended 
by  the  ADAA,  requires  the  licensed  feed 
manufacturing  facility  to  possess  and 
maintain  the  current  approved  labeling 
for  those  Type  B  and/or  Type  C 
medicated  feeds  that  will  be 
manufactured  at  that  facility  prior  to 
receiving  the  Type  A  medicated 
article(s)  for  these  feeds.  Section 
512(a)(1)  of  the  act.  explicitly  provides 
that  at  the  time  of  removal  of  a  Type  A 
medicated  article  from  a  manufacturing, 
packing,  or  distributing  establishment 
that  the  establishment  have  an 
unrevoked  written  statement  from  the 
licensed  feed  manufacturing  facility,  or 
a  notice  from  the  Secretary  of  Health 
and  Human  Services  (the  Secretary). 
that  the  facility  has  a  medicated  feed 
mill  license  and  current  approved 
labeling  for  the  use  of  the  Type  A 
medicated  article  in  animal  feed. 
Section  512(a)(1)  of  the  act  provides 
that,  in  the  absence  of  meeting  these 
requirements,  the  new  animal  drug  is 
deemed  unsafe.  A  new  animal  drug 
deemed  unsafe  under  set:tion  512(a)(1) 
of  the  act  is  adulterated  under  section 
501(a)(5)  of  the  act  (21  U.S.C.  351(a)(5)). 
Thus,  the  requirement  in  these 
regulations  that  the  feed  mill  possess 
the  current  approved  labeling  is 
mandated  by  section  512(a)(1)  of  the  act 
as  amended  by  the  ADAA. 

Furthermore.  FDA  has  concluded  that 
the  "approved  labeling"  required  by  the 
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act  and  these  regulations  is  that  labeling 
submitted  with  and  approved  in  the 
new  animal  drug  application  (NADA) 
for  use  of  the  feed  containing  the  new 
animal  drug  (the  "Blue  Bird"  label),  not 
the  labeling  for  the  Type  A  medicated 
article  as  maintained  by  some 
comments. 

Section  ,512rb)(l)(F)  of  the  act  requires 
an  NADA  for  a  new  animal  drug 
intended  for  use  in  animal  feed  to 
include  "proposed  labeling  appropriate 
for  such  use"  in  animal  feed  as  well  as 
specimens  of  labeling  for  the  drug  itself. 
The  regulations  at  §  514.1(b)(3){v)(n)  and 
fb)(3)(v)(b),  which  implement  this 
provision,  specifically  require  two  sets 
of  labels  for  new  animal  drugs  for  use 
in  medicated  feeds:  "labeling  to  be  used 
for  such  new  animal  drug  with  adequate 
directions  for  the  manufacture  and  use 
of  finished  feeds"  and  "representative 
labeling  proposed  to  be  used  for  Type  B 
and  Type  C  medicated  feeds  containing 
the  new  animal  drug."  FDA  refers  to  the 
representative  labeling  for  the  Type  B 
and  Type  C  medicated  feeds  as  the 
"Blue  Bird"  label.  This  labeling  is 
approved  as  part  of  the  NADA.  FDA 
believes  that  Congress  intended  feed 
mills  to  possess  and  maintain  the 
labeling  for  use  of  the  feed  approved  as 
part  of  the  N.ADA  since  this  provides 
the  same  level  of  public  health 
protection  that  existed  under  the  pre- 
ADAA  system  under  which  FDA 
approved  the  feed  use  labeling  as  part 
of  the  MFA  and  required  such  labeling 
to  be  maintained  at  the  facility.  Both 
s\stems  ensure  that  each  facility  has  the 
pertinent  information  to  generate  an 
actual  feed  label  that  is  consistent  with 
representative  medicated  feed  labeling 
already  approved  by  the  agency. 

The  agency  has  concluded  that  the 
requirement  that  licensed  feed 
manufacturers  possess  Blue  Bird 
labeling  for  each  medicated  feed  to  be 
manufactured  will  not  add  a  significant 
reguLUory  burden  for  industry.  First, 
feed  manufacturers  have  possessed  and 
maintained  feed  labeling  approved  by 
FDA  since  the  implementation  of  the 
new  animal  drug  regulations  in  1971  (36 
FR  18375.  September  14.  1971).  Section 
512(m)(l)(d)  of  the  act  and  the 
regulations  at  §  514.2(b)(ll)  previously 
required  feed  manufacturers  to  submit 
for  FDA's  apprn\dl  the  proposed  feed 
labeling  with  the  MFA.  Section 
512(a)(1)  of  the  act  and  the  regulations 
at  §  510.7  (21  CFR  510.7)  also  required 
the  feed  manufacturer  to  possess  the 
approved  MFA.  with  the  feed  labeling, 
prior  to  shipment  of  the  Type  A 
medicated  article  for  each  feed. 
Furthermore,  the  regulations  at 
§  510.305  previouslv  required  feed 
manufacturers  to  maintain  the  MFA, 


with  the  approved  labeling,  on  site  at 
the  facility.  Thus,  this  final  rule's 
requirement  that  feed  mill  licensees 
possess  and  maintain  feed  labeling 
approved  by  FDA  in  the  NADA  (the 
Blue  Bird  label),  as  required  by  section 
512(a)  (1)  of  the  act,  is  in  essence  the 
same  as  the  feed  manufacturer's 
previous  legal  obligation  under  the  act 
to  possess  and  maintain  feed  labeling 
approved  by  FDA. 

Second,  drug  sponsors  have 
submitted  Blue  Bird  labels  with  the 
NADA  as  required  bv  §514.1(b)(3)(v)(fa) 
(formerly  §  135.4a(b)(3){v)(b)  (21  CFR 
135.4a(b)(3)(v)(b)))  since  the 
implementation  of  the  new  animal  drug 
regulations  in  1971  (36  FR  18375, 
September  14.  1971.)  The  requirement 
for  the  submission  and  approval  of  such 
labels  with  the  NADA  has  ensured  that 
these  labels  are  available  for  distribution 
to  feed  manufacturers.  Type  A 
m.anufacturers.  in  turn,  have  been 
supplying  approved  Blue  Bird  labels  to 
feed  manufacturers  since  the 
development  of  these  labels. 

Third,  feed  manufacturers  have  been 
using  Blue  Bird  labels  as  a  model  to 
generate  agtual  feed  labels  and 
previously  used  such  labels  to  satisfv' 
the  requirement  for  the  submission  of 
representative  feed  labeling  with  the 
MFA.  Prior  to  this  final  rule,  the  new 
animal  drug  regulations  required  feed 
manufacturers  to  submit  an  MFA  for 
each  medicated  feed  with  "a  copy  of  the 
final  printed  labeling,"  for  approval  bv 
the  agencv  (§  135.4b(d):  36  FR  18375.' 
September  14.  1971).  Initially,  FDA  had 
accepted  from  the  feed  manufacturer 
only  the  actual  feed  label  to  satisfy  this 
requirement.  However,  an  FDA 
medicated  feed  task  force,  after 
consulting  with  the  Animal  Health 
Institute  (AHI).  the  American  Feed 
Industry  Association  (AFIA).  and  the 
Association  of  American  Feed  Control 
Officials  (AAFCO).  issued  a  report  in 
December  1978  that  recommended, 
among  other  things,  that  FDA  accept 
"generic"  labels  with  the  MFA  (Ref.  1). 
Soon  after  issuance  of  the  task  force's 
report,  FDA  allowed  feed  manufacturers 
to  submit  the  Blue  Bird  label,  rather 
than  the  actual  feed  label,  with  the 
MFA.  The  agency  amended 
§514.2(b)(ll)  to  allow  "labeling 
representative  of  each  intended  use  as 
stated  in  the  claim"  to  be  submitted 
with  the  MFA  (51  FR  7382,  March  3. 
1986). 

FDA  has  found  that  since 
approximately  1980.  feed  manufacturers 
have  generally  relied  on  the  Blue  Bird 
label  in  submitting  the  required  labeling 
with  the  MFA.  Feed  manufacturers 
typicallv  submitted  with  the  MFA  either 
a  copy  of  the  Blue  Bird  label  or  a  label 


derived  from  the  Blue  Bird  label  (an 
equivalent  Blue  Bird  label).  An 
equivalent  Blue  Bird  label  listed  the 
same  active  drug(s),  claim(s),  caution 
and/or  warning  statements,  and  mixing 
and  feeding  directions  as  listed  in  the 
Blue  Bird  label.  The  facility  could  then 
generate  the  actual  feed  label  based  on 
that  labeling  approved  in  the  MFA. 
Since  the  equivalent  Blue  Bird  label  was 
approved  as  part  of  the  MFA.  the  agency 
was  assured  that  the  labeling  upon 
which  the  actual  feed  label  was  based 
correctly  reflected  the  approval 
conditions  of  use  for  the  feed. 

As  noted  previously.  Type  A 
medicated  article  manufacturers 
frequently  supplied  the  appropriate 
Blue  Bird  labels  to  the  feed 
manufacturer  for  submission  with  the 
MFA.  Thus,  the  requirement  that  the 
licensed  feed  manufacturer  possess  Blue 
Bird  labeling  for  the  feed  being 
manufactured  is  consistent  with 
industry  practice. 

FDA  agrees  with  the  comments  that 
proposed  §  515.10(b)(6)  appeared  to 
require  a  licensed  feed  mill  to  commit 
to  possess  approved  labeling  for  all 
possible  feeds  that  could  be 
manufactured  from  the  Type  A 
medicated  article.  FDA  does  not  intend 
that  a  licensed  feed  manufacturing 
facility  must  possess  current  approved 
labeling  for  Type  B  and/or  Type  C 
medicated  feeds  that  the  facility  does 
not  actually  manufacture  from  the  Type 
A  medicated  article.  Thus.  FDA  is 
amending  proposed  §  515.10(b)(6)  (in 
the  final  rule.  §  515.10(b)(7))  to  read,  "A 
commitment  that  current  approved 
Type  B  and/or  Type  C  medicated  feed 
labeling  for  each  Type  B  and/or  Type  C 
medicated  feed  to  be  manufactured  will 
be  in  the  possession  of  the  feed 
manufacturing  facility  prior  to  receiving 
the  Type  A  medicated  article  containing 
such  drug." 

FDA  notes  that  a  feed  manufacturer 
can  satisfy  the  requirement  to  possess 
the  current  approved  labeling  by 
maintaining  the  Blue  Bird  labeling  for 
each  feed  to  be  manufactured  at  the 
facility  in  either  paper  or  electronic 
format.  To  assist  drug  sponsors  and  feed 
manufacturers  in  the  distribution  of 
Blue  Bird  labels  and  to  allow  parties  to 
determine  more  easily  whether  a  feed 
mill  is  licensed.  FDA  has  created  a  data 
base  of  medicated  feed  mill  licensing 
information,  available  to  the  public  on 
the  Center  for  Veterinar\'  Medicine's 
(CVM's)  web  site  at  "http:// 
www. fda.gov/cvm". 

2.  One  comment  argued  that  proposed 
§§  510.305(b)  and  515.10(b)(6)  should 
not  apply  to  medicated  feed  mill 
licensees  because  the  majority  of  such 
licensees  are  firms  with  multiple 
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facilities,  where  labeling  is  not  created 
at  the  feed  facility  but  in  the  home 
office.  The  comment  claimed  that  these 
firms  use  the  published  regulation  of 
approval  as  the  source  of  required 
information  for  the  label.  Furthermore, 
the  comment  argued  that  the  proposed 
regulation  would  require  such  multiple 
facilitv  firms  to  distribute  Blue  Bird 
labels  from  the  home  office  to  all  of  the 
facilities  before  obtaining  the  drug, 
which  would  serve  no  purpose.  The 
comment  noted  that  the  proposed  rule 
does  not  applv  to  nonlicensed  facilities 
and  stated  that  most  of  these  facilities 
are  single  mill  firms  that  may  not  have 
access  to  the  labeling  information  in  the 
Federal  Register.  CFR,  Feed  Additive 
Compendium,  or  to  a  computer  with  the 
capability  to  obtain  this  information  free 
from  the  various  information  sources  on 
the  Internet  The  comment  concluded 
that  the  proposed  rule  s  requirement  for 
the  possession  of  Blue  Bird  labeling 
should  be  eliminated,  because  "'[tlhe 
present  system  of  label  development  has 
worked  well  for  the  feed  industry." 

FDA  has  considered  the  previous 
comment  and  has  concluded  that  the 
requirement  that  licensed  feed  mills 
possess  Blue  Bird  labels  will  not  add  to 
the  legal  obligations  with  respect  to  feed 
labeling  that  existed  for  these  mills  prior 
to  the  enactment  of  ADAA.  As 
discussed  previously,  before  enactment 
of  the  ADAA.  in  accordance  with 
section  512(m)(l)(D)  of  the  act,  feed 
firms  submitted  with  the  MFA  the 
specimen  of  labeling  to  be  approved  for 
that  feed.  To  satisfy  this  requirement 
firms  t\  picail)  chose  to  submit  the  Blue 
Bird  label  as  the  labeling  specimen. 
Once  FD.A  approved  the  MFA,  the  feed 
mill  maintained  a  copy  of  the  approved 
MFA.  which  included  the  approved 
labeling,  under  §  510.305.  To  comply 
with  the  conditions  set  forth  in  the  MFA 
for  the  manufacture  of  feed,  the  facility 
could  then  generate  the  actual  feed  label 
based  on  the  approved  labeling. 

Under  this  rule  implementing 
medicated  feed  mill  licensing,  firms  that 
were  previously  required  to  have  an 
approved  MFA  are  now  required  to  have 
a  medicated  feed  mill  license  and  the 
approved  labeling  for  the  manufacture 
of  such  feed   (ust  as  the  previous 
regulatorv  scheme  required  firms  to 
possess  labeling  approved  by  FDA  with 
the  MFA  for  each  feed  to  be 
manufactured.  §  515.10(b)(7)  of  this  rule 
requires  firms  to  possess  the  approved 
labeling  for  such  feed.  The  only 
distinction  is  that  instead  of  the  firm 
maintaining  labeling  for  the  feed  that  is 
approved  bv  FDA  in  the  medicated  feed 
application  process  in  addition  to  the 
NADA  approval  process,  the  firm  will 
maintain  the  Blue  Bird  medicated  feed 


labeling  approved  in  the  NADA. 
Additionally,  §  510.305(b).  as  revised  by 
this  rule,  requires  that  licensed  firms 
maintain  the  approved  labeling  on  the 
premises,  which  is  consistent  with  the 
previous  requirement  for  maintaining 
the  MFA  with  a  sample  of  the  approved 
labeling.  Thus,  the  requirements  of  this 
rule  do  not  change  the  previous  legal 
obligations  of  feed  mills  to  possess  and 
maintain  approved  labeling  for  the  feed. 
Furthermore,  as  also  discussed  earlier  in 
this  preamble,  since  feed  mills 
previously  submitted  the  Blue  Bird  label 
or  its  equivalent  for  approval  of  an 
MFA,  the  requirements  of  this  rule  are 
consistent  with  the  industry's  method  of 
feed  label  development. 

For  those  firms  where  labeling  is 
created  based  on  the  CFR  or  other 
sources,  FDA  has  concluded  that  a  firm 
must  possess  and  maintain  the  Blue 
Bird  label  to  satisfy  the  requirements  of 
section  512(a)(1)  of  the  act,  and 
§§  515.10(b)(6)  and  510.305(b)  of  this 
final  rule.  As  discussed  earlier  in  the 
preamble,  the  statutory  requirement  that 
licensed  feed  mills  possess  and 
maintain  approved  labeling  for  the  feed 
ensures  that  these  facilities  rely  on 
approved  labeling  to  develop  the  actual 
feed  labels.  FDA  is  revising  §  510.305  to 
clarify  that  if  the  home  office  of  a 
multiple  facility  firm  generates  the 
actual  feed  labels  and  maintains  the 
Blue  Bird  labels  for  all  the  feed  the 
multiple  facilities  manufactures,  then 
only  the  home  office  will  be  required  to 
maintain  the  Blue  Bird  labels. 

Finally,  as  for  nonlicensed  feed  mills. 
such  firms  are  not  the  subject  uf  this 
regulation.  Feed  mills  previously 
exempted  from  MFA's  are  also  exempt 
from  the  licensing  requirements  set 
forth  in  this  regulation.  FDA  previously 
exempted  firms  from  the  requirement 
that  an  MFA  be  approved  for  the 
manufacture  of  Type  B  and/or  Type  C 
medicated  feed  from  Category-  I  Type  A 
medicated  articles  or  from  Category  II 
Type  B  and/or  Type  C  medicated  feed, 
unless  otherwise  required  by  regulation. 
FDA  exempted  the  manufacture  of  these 
feeds  from  the  MFA  requirements, 
including  the  submission  of  the  labeling 
specimen,  because  any  errors  in  the 
manufacture  or  labeling  of  such  feeds 
would  be  unlikely  to  produce  unsafe 
residues  (§  558.4(a);  51  FR  7382,  March 
3,  1986).  Because  nonlicensed  facilities 
can  manufacture  only  exempt  feeds, 
FDA  is  not  proposing  that  the 
requirements  of  §§51 0.305(b)  and 
515.10(b)(7)  in  the  final  rule  apply  to 
nonlicensed  feed  mills. 

3.  One  comment  argued  that  proposed 
§  510.305  should  be  amended  so  that  a 
feed  manufacturing  firm  with  multiple 
establishments  can  maintain  each 


license  at  its  home  office,  while  the  firm 
simply  maintains  a  "single  readable 
doc;ument  with  relevant  licensing 
informatiim  at  each  facility."  Under 
§  510.305(d).  as  proposed,  the  home 
office  of  a  multiple  facility 
establishment  can  maintain  the  original 
licenses,  but  each  facility  must  maintain 
a  copy  of  the  license.  The  license  lists 
the  requirements  and  commitments  for 
the  establishment,  and  it  is  very 
important  that  the  people  at  the 
manufacturing  site  understand  these 
requirements.  Hence,  it  is  very 
important  that  a  copy  of  the  license  is 
maintained  at  each  manufacturing 
facility  Thus,  FDA  has  not  changed 
§  510.305  as  requested  by  the  comment. 

4.  One  comment  requested  that  the 
agency  hold  a  public  meeting  to  discuss 
alternatives  to  the  proposed  rule 
regarding  medicated  feed  labeling.  The 
comment  reasoned  that  such  a  meeting 
would  give  the  agency  the  opportunity 
to  hear  and  consider  current  industry 
methods  and  sources  for  developing 
labeling  for  medicated  feeds.  The 
comment  stated  that  alternatively. 
interested  members  of  the  public:  could 
hold  a  round  table  for  agency  officials 
to  provide  the  agency  with  input  from 
industry  compliance  directors  on  the 
development  of  labeling. 

In  response  to  this  comment,  FDA 
participated  in  a  meeting  with 
representatives  of  AFIA  and  AHI  on 
March  17,  1998.  AFIA  and  AHI 
presented  their  views,  previously 
expressed  in  their  written  comments, 
regarding  the  feed  labeling  provisions  of 
the  medicated  feed  mill  licensing 
proposed  rule.  The  meeting  helped  the 
agency  to  understand  the  concerns  of 
industry'.  Minutes  of  the  meeting  are 
included  in  Docket  No.  97N-0276.  and 
may  be  viewed  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

B.  Establishment  Registration 

5.  One  comment  proposed  that  feed 
manufacturing  facilities  be  exempt  from 
the  annual  establishment  registration 
requirement  set  forth  in  §  207.20  (21 
CFR  207.20).  so  that  all  feed  mills 
would  be  listed  as  exempt  from  this 
requirement  under  §  207.10  (21  CFR 
207.10).  The  comment  argued  that 
establishment  registration  serves  no 
purpose.  The  comment  stated  that  one 
argument  for  establishment  registration 
is  that  such  registration  is  required 
yearly,  and  provides  the  agency  with  a 
list  of  who  is  registered  and  their 
locations.  However,  according  to  the 
comment,  establishment  registration  has 
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not  achieved  this  goal  in  practice 
because  neither  CVM  nor  field 
enforcement  offices  have  been  provided 
numbers  or  locations  of  establishment 
registration  facilities.  The  comment 
argued  that,  in  any  case,  such 
information  could  be  updated  based  on 
the  agency's  inspections  of  firms  and 
the  requests  by  firms  for  the  withdrawal 
of  medicated  feed  mill  licenses. 

The  comment  requests  amendments 
to  the  registration  requirements  that  are 
beyond  the  scope  of  this  rulemaking. 
FDA  is  issuing  these  regulations  to 
provide  for  medicated  feed  mill 
licensing  in  accordance  with  the  ADAA. 
Therefore.  FDA  is  not  making  any 
substantive  changes  to  the  scope  of  the 
registration  exemption.  With  regard  to 
the  exemptions  in  §  207.10.  FDA  is 
amending  the  regulation  merely  to 
clarify,  but  not  change,  the  scope  of  the 
registration  exemption  for  medicated 
feed  mill  licensees.  Furthermore,  FDA  is 
amending  §§  207.20  and  207.21  (21  CFR 
207.21)  in  the  regulations  only  to 
replace  the  phrase  "medicated  feed 
application"  with  the  term  "medicated 
feed  mill  license  application." 

Additionally,  contrary  to  the 
c:omment's  assertion,  registration 
provides  beneficial  information  to  the 
agency  that  is  not  available  from 
medicated  feed  mill  licensing. 
Registration,  unlike  medicated  feed  mill 
licensing,  is  required  annuallv  bv  21 
CFR  207.22.  FDA  has  found  that'firms 
comply  with  this  requirement  and 
provide  annually  the  numbers  and 
locations  of  registered  facilities.  This 
roquiremont  allows  FDA  to  determine 
which  feed  mills  are  still  doing  or 
intend  to  do  business.  Therefore,  the 
agency  believes  the  exemptions  from 
registration  should  not  be  expanded. 

C.  Ninety-Day  Approval  Period 

6.  One  comment  noted  that  proposed 
§  515.20  provides  the  agency  90  days  to 
act  upon  a  medicated  feed  mill  license 
application.  The  comment  further  noted 
that  the  agency  did  not  require  the  90 
days  set  forth  by  regulation  to  process 
medicated  feed  applications,  but  instead 
the  agency  provided  the  industry  timely 
approvals  that  ensured  that  facilities 
were  not  placed  at  a  competitive 
disadvantage.  Thus,  the  comment 
concluded  that  30  days  would  better 
reflect  the  time  requirements  for  acting 
on  a  medicated  feed  mill  license 
application,  particularly  because  a 
medicated  feed  mill  license  approval 
does  not  involve  the  agency's  review  of 
the  medicated  feed  labeling. 

FDA  rejects  the  suggestion  that 
proposed  §  515.20  be  changed  to  allow 
I  he  agency  only  .^0  days  to  act  on  a 
medicated  feed  mill  license  application. 


First,  section  512(m)(2)  of  the  act  sets 
forth  explicitly  the  time  limit  of  90  days 
for  agency  action.  Second,  almost  all 
feed  mills  applying  for  a  license  will 
require  a  preapproval  inspection  by 
FDA  conducted  after  filing  of  the 
medicated  feed  mill  license  application, 
and  it  would  not  be  feasible  for  FDA.  in 
all  cases,  to  conduct  the  preapproval 
inspection  within  30  days  of  filing  of 
the  application.  Of  course,  as  with 
MFA's,  FDA  will  continue  to  act  as 
expeditiously  as  possible  in  processing 
license  applications. 

D.  Requirements  for  Drug  Sponsors 

7.  Three  comments  noted  that  the 
agencv  accidentally  omitted  a  revision 
of  §510.7(21  CFR  510.7)  (consignees  of 
new  animal  drugs  for  use  in  the 
manufacture  of  animal  feeds)  in  the 
licensing  proposal.  The  comments 
suggested  that  the  reference  in 
§  510.7(a)(1)  to  "§  514.2"  should  be 
changed  to  "§  515.10."  The  comments 
stated  that  such  a  change  would  be 
consistent  with  the  deletion  of  §  514.2 
(applications  for  animal  feeds  bearing  or 
containing  new  animal  drugs)  and  the 
establishment  of  §  515.10  (applications 
for  licenses  to  manufacture  animal  feeds 
bearing  or  containing  new  animal 
drugs). 

FDA  agrees  that  in  order  to  be 
consistent  with  §  515.10  of  these 
regulations,  the  reference  should  be 
changed  as  noted  in  the  comments. 
Furthermore,  in  order  to  be  consistent 
with  the  language  of  the  ADA^\.  FDA 
has  concluded  that  §  510.7  must  also 
clarif\'  that  at  the  time  of  a  new  animal 
drugs  removal  from  the  establishment 
of  a  manufacturer,  packer,  or  distributor 
of  a  Type  A  medicated  article,  such 
manufacturer,  packer,  or  distributor 
must  possess  an  unrevoked  written 
statement  from  the  consignee,  or  notice 
from  the  Secretary',  that  the  consignee 
holds  a  medicated  feed  mill  license  and 
has  in  its  possession  current  approved 
labeling  for  the  drug  in  animal  feed. 
Thus.  §  510.7(a)(1)  has  been  amended  to 
read  as  follows:  "Holds  a  license  issued 
under  §515.20". 

A  drug  sponsor  can  satisfy  this 
requirement  by  receiving  written 
confirmation  from  the  facility  as  to'its 
feed  mill  license  number  or  by  verif\'ing 
the  feed  mill's  license  status  on  CVM's 
web  site.  The  confirmation  and/or 
identification  of  a  feed  manufacturing 
facility's  license  number  indicates  that 
the  firm  should  possess  current 
approved  labeling,  because  the  firm 
must  commit  to  the  possession  of  such 
labeling  in  the  medicated  feed  mill 
license  application.  The  drug  sponsor's 
verification  from  the  FDA  web  site  of  an 
approved  facility's  license  number 


would  constitute  "notice  from  the 
Secretan"  that  the  feed  mill  possesses 
a  license  and  the  current  approved  feed 
labeling.  Section  510.7(a)(2)  has  also 
been  amended  to  reference  the  new 
§  515.10  regulation.  As  provided  in 
section  512(a)(l){B)(ii)  of  the  act.  if  the 
consignee  is  not  the  user  of  the  drug  the 
shipper  must  obtain  an  unrevoked 
written  statement  from  the  consignee 
that  the  consignee  will  ship  such  drug 
only  to  a  holder  of  an  approved 
application  under  §515.10  of  this 
chapter. 

E.  Status  of  Related  Citizen  Petitions 

8.  One  comment  expressed 
disappointment  and  concern  that  the 
agency  was  unable  to  resolve  pending 
issues  in  order  to  publish  proposed 
rules  for  two  citizen  petitions  on  drug 
assays  (Docket  No.  95P-0373)  and  on 
medicated  liquid  feeds  (Docket  No. 
93P-0174)  as  part  of  this  rulemaking. 
The  comment  further  stated  that  these 
two  petitions  suggest  significant  and 
appropriate  changes  to  the  current  good 
manufacturing  practices  (CGMP's)  and 
would  have  saved  the  agency  much  time 
and  resources  if  the  agency  had 
published  responses  concurrently  or 
incorporated  such  responses  in  the 
published  proposal  on  medicated  feed 
mill  licenses.  The  comment  stated  that 
the  medicated  liquid  feed  petition  is 
long  overdue  for  rulemaking  as  the 
agency  provided  a  letter  to  AFIA  on 
April  19,  1995,  that  essentially  agreed 
with  the  substance  of  AFIA's  petition 
and  indicated  that  a  proposal  to  amend 
21  CFR  558.5  was  being  prepared  at  that 
time.  The  comment  urged  the  agency  to 
act  on  these  two  petitions  and  publish 
proposed  rules  to  resolve  these  impasses 
on  serious  issues  related  to  the 
regulation  of  medicated  feed. 

FDA  is  well  aware  of  the  two  citizen 
petitions  and  is  actively  reviewing  these 
petitions.  In  preparing  this  proposal. 
FDA  concluded  that  incorporating  any 
amendments  to  the  regulations  based  on 
these  petitions  would  have  unduly 
delayed  the  publication  of  this  final 
rule.  The  agency  plans  to  develop 
proposed  rules  related  to  these  citizen 
petitions  following  publication  of  this 
final  rule. 

FDA  notes  that  in  a  March  30.  1998, 
amendment  to  the  AFIA  and  AHl  1995 
Citizen  Petition  (Docket  No.  95P-0373) 
AFIA  and  AHI  withdrew  their  request  to 
amend  §510.301  (21  CFR  510.301). 
However,  following  publication  of  this 
final  rule  FDA  intends  to  develop  a 
proposed  rule  to  amend  §  510.301  to  be 
consistent  with  the  requirements  of  the 
ADAA. 
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F  Enforcement  Policy 

q.  One  commRnt  requested  that  the 
agency  take  swift  and  positive 
compliance  action  against  those  firms 
found  to  be  in  violation  of  CGMP's.  FDA 
recognizes  that  a  visible  and  firm 
regulator.-  posture  is  essential  so  that 
medicated  feeds  are  manufactured, 
labeled,  and  distributed  in  a  safe 
manner.  FDA  is  prepared  to  take  the 
necessary'  steps  to  ensure  the  safe  and 
effective  use  of  animal  drugs  in  animal 
feeds. 

rv.  Additional  Changes 

FDA  has  reordered  and  rewritten 
subpart  A  of  part  15  to  make  it  more 
logical  and  consistent. 

V.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  impacts  of  this 
rule.  The  agency  has  determined  under 
21  CFR  25.30(h")  that  this  action  is  of  a 
tvpe  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  requirf'd. 

Medicated  feed  mill  licensing  is  a 
procedure  established  by  the  ADAA  as 
a  replacement  for  FDA's  previous  MFA 
system  The  final  rule  substitutes  a 
facility  licensing  program  for  a  system 
of  feed-by-feed  approval  to  manufacture 
feeds  containing  approved  new  animal 
drugs,  thereby  substantially  reducing 
the  number  of  approval  requests 
required  from  facilities  manufacturing 
feeds  containing  new  animal  drugs.  A 
medicated  feed  mill  license  authorizes  a 
feed  mill  to  manufacture  any  feed 
containing  an  approved  new  animal 
drug.  Previously,  a  feed  mill  was 
ffHiuirfd  to  submit  an  MFA  to 
manufacture  each  applicable  feed 
containing  an  approved  new  animal 
drug. 

This  streamlining  does  not  reduce  the 
responsibility  of  each  facility  to 
manufacture  medicated  feeds  in  full 
compliance  with  CGMP's  regulations. 
Additionally,  the  final  rule  does  not 
pnnent  FDA  from  inspecting  facilities 
and  their  records  or  taking  actions  to 
bring  facilities  into  compliance. 

The  licensing  of  a  feed  mill  by  FDA 
does  not  reduce  or  change  the 
responsibilities  of  the  mill  management 
to  comply  with  requirements  of  other 
Federal,  State,  or  local  workplace  waste 
management  and  emissions  laws  and 
regulations.  Consistent  failure  of  a 
facility  to  comply  with  hazard 
communication  requirements,  to 
provide  necessary  \vorker  protection,  or 
to  adequately  manage  wastes  could  be 


regarded  by  FDA  as  an  indication  that 
the  facility  has  a  systemic  problem  that 
calls  into  question  the  abilitv  of  the  feed 
mill  to  comply  with  FDA  CGMP's 
regulations. 

VI.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866, 
under  the  Regulatorv  Flexibilitv  Act  (5 
U.S.C.  601-612),  and  under  the 
Unfunded  Mandates  Reform  Act  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity). 

Under  the  Regulatory  Flexibility  Act. 
unless  an  agency  certifies  that  a  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  The 
Unfunded  Mandates  Reform  Act 
requires  (in  section  202)  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  proposing  any 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  SI  00  or  more  (adjusted 
annually  for  inflation)  million  in  any 
one  year. 

The  agency  has  reviewed  this  final 
rule  and  has  determined  that  the  rule  is 
consistent  with  the  principles  set  forth 
in  the  Executive  Order  and  in  these  two 
statutes.  FDA  believes  that  the  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order  and  will  not  have 
a  significant  effect  on  a  substantial 
number  of  small  entities.  The  Office  of 
Management  and  Budget  has 
determined  that  this  final  rule  is  a 
significant  regulatory  action  subject  to 
review  under  the  Executive  Order.  Also, 
since  the  expenditures  required  by  the 
rule  are  under  $100  million.  FDA  is  not 
required  to  perform  a  cost/benefit 
analysis  according  to  the  Unfunded 
Mandates  Reform  Act. 

With  this  rule.  FDA  is  streamlining 
existing  paperwork  requirements  by 
amending  the  process  for  obtaining 
approval  to  manufacture  medicated 
feeds.  Instead  of  requiring  an  MFA  for 
each  applicable  medicated  feed,  this 
final  regulation  requires  only  a  single 
facility  license  per  feed  mill,  as 
appropriate.  The  ADAA  granted  a 
transitional  license,  valid  for  18  months, 
to  all  feed  manufacturing  facilities  that 
held  an  approved  MFA  During  this 
time,  the  facilities  could  obtain  a 
permanent  license  by  submitting  a 


license  application  and  a  copy  of  an 

approved  MFA  to  FDA.  .•\11  other 
existing  reporting  responsibilities  for 
each  drug  remain  unchanged. 

In  its  analysis  for  the  proposed  rule, 
the  agency  had  assumed  that  the  only 
costs  to  be  incurred  by  industry  would 
be  the  paperwork  costs  associated  with 
applying  for  a  facility  license.  FDA 
estimated  that  approximatelv  2.000  feed 
mills  would  be  affected  by  this  rule,  and 
that  it  would  take  approximately  15 
minutes  for  each  facility  to  complete  its 
application.  Taking  1995  median 
weekly  earnings  of  S684  (Ref.  2)  for  the 
executives,  administrators,  and 
managers  who  would  complete  the 
applications,  and  adding  40  percent  for 
fringe  benefits,  yielded  average  hourly 
earnings  of  S23.94.  Thus,  the  agency 
estimated  a  combined  paperwork  cost 
for  all  facilities  totaling  Sll,970  for  the 
first  year,  and  S600  for  the  estimated 
100  mills  expected  to  apph-  for 
licensing  in  each  subsequent  year.  In 
addition,  FDA  estimated  annual  costs  of 
S530  for  all  of  those  facilities 
completing  paperu'ork  in  reference  to 
license  supplements,  the  voluntary 
revocation  of  their  license,  or  hearing 
procedures.  The  total  cost  equaled 
approximately  S6  per  mill. 

FDA  has  inflated  these  costs  in  the 
final  rule  to  account  for  the  increase  in 
employment  costs  from  1995  to  1999. 
Using  the  average  annual  increase  of 
3.35  percent  from  1995  to  1998  over  the 
4  years  from  1995  to  1999,  FDA 
estimates  that  the  combined  paperwork 
costs  would  total  513,735  in  the  first 
year  and  about  S700  in  each  subsequent 
year  (Ref.  3).  Further,  paperwork  costs 
in  reference  to  license  supplements, 
voluntary  revocation  of  licenses  and 
hearing  procedures  would  amount  to 
about  SHOO  annualK' 

Several  comments  to  the  proposed 
rule  indicated  that  additional  costs 
would  be  incurred  due  to  the  labeling 
requirements  of  the  rule.  The  agencv 
acknowledges  that  the  costs  for  feed 
mills  maintaining  and  retrieving  Blue 
Bird  labels  was  not  estimated  in  the 
proposal.  In  Table  3  of  section  V'lll  of 
this  document,  a  total  cost  to  the 
industrx'  of  500  hours  is  estimated  for  a 
total  of  2,000  licensees.  At  the  inflation- 
adjusted  S27.47  per  hour,  the  agency 
estimates  that  maintaining  and 
retrieving  the  labels  will  cost  the 
industry  an  additional  S13,735 
annually.  Total  industry  costs  would 
amount  to  only  about  S14  per  mill. 

For  the  proposed  rule,  the  agency  had 
estimated  a  large  savings  in  the 
paperwork  burden  due  to  the 
elimination  of  the  MFA  requirements. 
Over  the  past  5  years,  the  agency  has 
received  approximately  3,300  MFA's 
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per  year  including  both  original 
eipplications  and  MFA  siipplements.  In 
the  past.  FDA  surveyed  several  feed 
mills  and  animal  drug  manufacturers, 
and  determined  that  it  took  industry 
about  2  hours  to  complete  an  MFA 
application.  Therefore.  FDA  estimated 
that  the  rule  would  save  industry  over 
Si 58.000  per  year,  or  approximately  $79 
per  mill  per  year,  on  average.  FDA  has 
adjusted  this  saving  for  wage  inflation  to 
approximately  Si 8 1.000  per  year,  or 
about  S91  per  mill  each  year.  The  mills 
that  have  routinely  submitted  a  larger 
number  of  MF.As  would  realize  a  larger 
savings  than  those  mills  that  routinely 
submit  few  NfFA's.  The  agency  did  not 
receive  comments  on  this  estimate  and 
retains  the  inflation-adjusted  amount  for 
the  final  rule 

FDA  also  predicted  that  it  would 
experience  an  administrative  cost  saving 
in  response  to  the  medicated  feed  mill 
licensing  requirement.  Since  1994.  the 
agency  has  spent  approximately 
Si 80.000  per  year  for  a  contractor  to 
process  the  MFA's.  In  contrast,  it  would 
take  FDA  only  about  40  minutes  to 
process  each  medicated  feed  mill 
license  application,  at  a  cost  of  S25  per 
hour  for  a  GS-13  government  employee. 
The  first  year,  the  agency  estimated  that 
it  would  cost  S33.500  to  process  the 
expected  2.000  applications,  and 
Si 0.000  for  starting  up  a  tracking  and 
indexing  computerized  data  base. 
Further,  it  would  cost  only  about  SI, 700 
to  process  the  100  applications  for  each 
year  thereafter. 

Adjusting  for  wage  inflation  for  the 
final  nde,  the  agency  expects  the  first 
vear  cost  to  process  the  applications  to 
be  about  537,200,  and  Si  1.500  for  the 
tracking  and  indexing  computerized 
data  base.  Application  processing  for 
subsequent  years  is  expected  to  cost 
about  51,850  per  year.  The  agencv  did 
not  receive  comments  on  these 
estimates  of  government  cost  savings 
and  retains  the  inflation-adjusted 
amounts  for  the  final  rule. 

The  Small  Business  Administration 
(SB.'\)  defines  all  manufacturers  of 
prepared  feeds  and  feed  ingredients  for 
animals  and  fowls  having  500 
employees  or  less  as  a  small  business. 
The  agency  previously  estimated  that 
approximately  20  percent  of  the  affected 
feed  mills  belong  to  large  conglomerates 
that  have  an  overall  employee  count 
higher  than  500.  Therefore,  the 
remaining  80  percent  of  the  affected 
facilities  would  be  considered  small 
feed  mills  bv  SB.'\'s  standards.  However, 
as  described  previously,  the  agency  has 
determined  that  the  rule  will  provide  a 
net  economic  savings  for  all  facilities. 
Therefore,  in  accordance  with  the 
Regulatory  Flexibility  Act.  FDA  certifies 


that  this  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

VII.  Federalism 

FDA  has  analyzed  the  final  rule  in 
accordance  with  the  principles  and 
criteria  set  forth  in  Executive  Order 
13132  and  has  determined  that  this  final 
nde  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

VIII.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U,S,C.  3501- 
3520).  A  description  of  these  provisions 
is  given  as  follows.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Medicated  Feed  Mill  License 
Application. 

Description:  This  final  rule 
implements  the  ADAA's  medicated  feed 
mill  licensing  provisions.  It  requires 
that  any  medicated  feed  manufacturing 
facilitv  seeking  a  license  submit  an 
application  to  FDA.  In  §515.10  of  the 
final  regulations.  FD.-\  proposed  that 
medicated  feed  mill  license  applications 
be  submitted  on  FDA  Form  3448, 
"Medicated  Feed  Mill  License 
Application." 

Section  515.11  of  the  final  regulation 
specifies  that  supplemental  applications 
must  be  submitted  for  a  change  in 
ownership  and  or  change  in  mailing 
address,  which  also  would  be  submitted 
on  FDA  Form  3448.  Furthermore, 
§515.23  of  the  regulations  provides  for 
voluntary  revocation  of  a  license,  A 
medicated  feed  licensee  would  submit, 
in  writing  to  FDA.  a  request  for 
voluntarv'  revocation  of  a  license. 

Finally.  §515.30  of  the  regulation 
provides  procedures  refusing  to  approve 
license  applications  when,  among  other 
reasons,  the  application  is  incomplete, 
false  or  misleading  or  the 
manufacturing,  processing,  and 
packaging  of  the  animal  feed  do  not 
comply  with  applicable  provisions  of 
the  act.  A  medicated  feed  manufacturing 
facility  would  have  the  option  to  submit 
a  request  in  writing  for  a  hearing  in 
response  to  the  agency's  proposal  to 
refuse  to  approve  a  medicated  feed  mill 
application. 

Description  of  Respondents: 
Medicated  Feed  Manufacturing 
Facilities. 

In  the  Federal  Register  of  July  30, 
1997  (62  FR  40765),  interested  persons 


were  requested  to  send  comments 
regarding  this  collection  of  information 
to  OMB  by  August  29,  1997.  In  response 
to  this  notice  OMB  received  one 
comment  regarding  the  paperwork 
aspect  of  this  collection  of  information. 
The  comment  argued  that  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  was  inaccurate 
in  the  following  two  instances:  (1)  In 
assuming  that  the  only  costs  that  will  be 
incurred  are  the  paperwork  costs 
associated  with  applying  for  a  facility 
license,  and  (2)  in  the  estimate  of 
510,000  for  tracking  and  indexing  a 
computerized  data  base. 

Regarding  instance  (1).  the  comment 
stated  that  the  agency's  assumption  is 
inaccurate  in  that  no  consideration  has 
been  given  to  the  capital  and  operating 
costs  for  the  retrieval  and  maintenance 
of  approved  labeling  for  medicated 
feeds.  The  comment  stated  that  this 
burden  applies  to  sponsors  under 
section  512(a)(1)(B)  of  the  act  and  to 
licensed  feed  mills  under  proposed 
§510,305, 

CVM  has  evaluated  this  part  of  the 
comment  and  agrees  that  the  agency  did 
not  address  the  cost  for  the  licensed 
feed  mill  to  maintain  and  retrieve 
approved  Blue  Bird  labels  as  required 
under  §  510.305.  Table  3  of  this 
document  provides  an  estimate  of  that 
cost  at  a  total  of  500  hours  annually  for 
an  estimated  2.000  licensees.  This 
covers  the  cost  of  obtaining  the  label 
from  either  the  drug  sponsor  or  FDA 
and  keeping  it  in  a  file,  CVM  estimates 
that  most  licensed  feed  establishments 
would  only  have  1  to  10  Blue  Bird 
labels  to  maintain  and  retrieve.  A  few, 
primarily  the  multiple  facilities,  may 
have  many  more,  but  would  only 
maintain  and  retrieve  these  labels  at 
their  home  office.  Thus  the  average 
estimate  of  15  minutes  per  licensee 
takes  these  factors  into  account. 

The  agenq,"  has  concluded  that  it  did 
not  err  in  excluding  this  burden  for  drug 
sponsors  because  the  provision  the 
comment  cited,  which  requires  retrieval 
and  maintenance  of  approved  labeling, 
applies  only  to  feed  mills,  not  to 
sponsors.  The  burden  is  on  feed  mills  to 
retrieve  the  approved  labeling  either 
from  the  sponsor  or  FDA. 

Regarding  instance  (2),  the  comment 
maintained  that  unless  access  to  this 
data  base  is  made  available  to  sponsors 
and  consignees,  it  would  be  logical  to 
assume  that  similar  expenses  would  be 
incurred  by  each  sponsor  and  consignee 
maintaining  a  parallel  data  base  in  order 
to  ensure  their  compliance  with  section 
512(a)(1)(B)  of  the  act.  The  comment 
argued  that  the  most  effective  approach 
to  eliminate  this  unnecessary  burden 
would  be  for  CVM  to  provide  public 
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access  tn  it>  data  has--  through  the  CVM 
home  pagtv  FD.V  has  evaluated  this 
comment,  and  CVM  has  put  a  list  of 
approved  licensees  on  the  Internet,  and 
public  access  has  been  granted. 
FDA  had  estimated  that  2,000 
respondents  would  apply  for  feed  mill 
licenses  under  §  51.5.10  during  the  first 
year  and  that  a  total  of  500  hours  would 
he  required  for  them  to  respond.  During 
the  first  18  months  (by  the  transition 
provisions,  respondents  had  18  months 
to  obtain  a  license),  only  1,250 
respondents  applied  for  licenses.  FDA 


estimated  that  during  each  succeeding 
year,  100  new  respondents  would 
request  feed  mill  licenses.  Based  on 
current  information,  that  number 
appears  to  be  a  reasonable  estimate  of 
the  number  of  respondents.  The  agency 
has  received  approximately  70  requests 
for  licenses  in  the  year  following  the 
first  18  months.  FDA  also  estimated  that 
there  would  be  25  respondents  for 
supplemental  applications  (§  515.11),  50 
for  voluntary  revocations  (§  515.23),  and 
0.15  for  notices  of  opportunity  for 
hearing  (§515.30).  Those  numbers  also 


appear  to  have  been  reasonable 
estimates. 

This  final  rule  contains  the  original 
provisions  of  part  515.  as  proposed,  and 
amends  these  provisions  onlv  for  further 
clarity.  As  a  result  of  the  comment{s) 
received,  an  estimate  of  an  annual 
recordkeeping  burden  (Table  3)  has 
been  added  to  the  burden  chart,  under 
§  510.305.  Thus,  the  original  annual 
reporting  burden  estimate  has  been 
changed  to  include  annual 
recordkeeping  requirements. 


Table  1.— Estimated  Annual  Reporting  Burden:  First  Year^ 


21  CFR  Section 


515  10 
515  11 
515,23 
515,30 
Total 


No.  of 
Respondents 


2,000 
25 
50 
0.15 


Annual 

Frequency  per 

Response 


Total  Annua' 
Responses 


Hours  per 
Response 


2,000 
25 
50 
0  15 


0.25 
0.25 
0,25 
24 


Total  Hours 


500 

6,25 
12-25 

3.6 
522.1 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Reporting  Burden:  Each  Succeeding  Year' 


21  CFR  Section 


515.10 

515  11 
515  23 
51530 
Total 


No.  of 

Respondents 


Annual 

Frequency  per 
Response 


Total  Annual 
Responses 


Hours  per 
Response 


Total  Hours 


100 
25 
50 
0.15 


100 
25 

50 

0  15 


0.25 
0.25 

0,25 
24 


25 

6.25 
12.25 

3.6 

47.1 


'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 

Table  3.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 

No.  of 
Recordkeepers 

sssii's  ""--'    -»*-"    ""*"'' 

510.305 

2,000 

1 

2,000                               0.25                      500 

There  are  no  capital  cost  or  operating  and  maintenance  cost  associated  with  this  collection  of  information 


Individuals  or  organizations  may 
submit  comments  on  this  burden 
estimate  or  any  other  aspect  of  these 
collection  of  information  provisions, 
including  suggestions  for  reducing  the 
burden,  and  direct  them  to  William 
Price  (address  above). 

The  information  collection  provisions 
in  this  final  rule  have  been  approved 
under  OMB  control  number  0910-0356. 
This  approval  expires  October  31,  2000. 
An  agency  mav  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  provide, 
a  collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 


IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  FDA  Medicated  Feed  Task  Force, 
"Medicated  Feed  Task  Force  Report," 
December  1978. 

2.  Employment  and  Earnings,  U.S. 
Department  of  Labor  Bureau  and  Labor 
Statistics,  vol.  43,  No.  1,  p.  205,  January 
1996. 

3.  LIS.  Department  of  Labor  Bureau  of 
Labor  Statistics;  "ftp://ftp.bls.gov/pub/ 
special. requests/lf/aat39.txt". 


List  of  Subjects 

21  CFR  Part  207 

Drugs.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  225 

Animal  drugs.  Animal  feeds. 
Labeling.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements, 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 
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21  CFR  Parts  514  and  515 

Administrative  practice  and 
procedure.  Animal  drugs,  Confidential 
business  information.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  Chapter  I  is 
amended  to  read  as  follows: 

PART  207— REGISTRATION  OF 
PRODUCERS  OF  DRUGS  AND  LISTING 
OF  DRUGS  IN  COMMERCIAL 
DISTRIBUTION 

1.  The  authority  citation  for  21  CF"R 
part  207  continues  to  read  as  follows: 

Authority:  21  U.S.C.  331,  351,  352.  355, 
360.  360b.  371.  374;  42  U.S.C.  262. 

2.  Section  207,10  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  207.1 0    Exemptions  for  domestic 
establishments. 

♦         «         *         *         * 

(f)  Persons  who  only  manufacture  the 

following: 

(1)  Type  B  or  Type  C  medicated  feed 
using  Category  I.  type  A  medicated 
articles  or  Category  I.  Type  B  or  Tvpe  C 
medicated  feeds,  and/or: 

(2)  Type  B  or  Type  C  medicated  feed 
using  Category  II.  Type  B  or  Tvpe  C 
medicated  feeds. 

(3)  Persons  who  manufacture  free- 
choice  feeds,  as  defined  in  §  510.45.'j  of 
this  chapter,  or  medicated  liquid  feeds, 
as  defined  m  §  558.5  of  this  chapter, 
where  a  medicated  feed  mill  license  is 
required  are  not  exempt. 


§  207.20    [Amended] 

3.  Section  207.20  Who  must  register 

and  submit  a  drug  list  is  amended  in 
paragraph  (c)  by  removing  the  words 

medicated  feed  application,"  and 
adding  in  its  place  "medicated  feed  mill 
license  application,". 

§207.21     [Amended] 

4.  Section  207.21  Times  for 
registration  and  drug  listing  is  amended 
in  paragraph  (a)  in  the  second  sentence. 
by  removing  the  words  "medicated  feed 
application."  and  adding  in  its  place 
"medicated  feed  mill  license 
application,". 

PART  225— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
MEDICATED  FEEDS 

5.  The  authority  citation  for  21  CFR 
part  225  continues  to  read  as  follows: 


Authority:  21  U.S.C.  351,  352,  360b,  371, 

374. 

6.  Section  225.1  is  amended  by 
revising  paragraph  (b)(2)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  225.1     Current  good  manufacturing 

practice. 

***** 

(b)(1)*   *   * 

(2)  The  regulations  in  §§  225.10 
through  225.115  apply  to  facilities 
manufacturing  one  or  more  medicated 
feeds  for  which  an  approved  medicated 
feed  mill  license  is  required.  The 
regulations  in  §§225.120  through 
225.202  apply  to  facilities 
manufacturing  solely  medicated  feeds 
for  which  an  approved  license  is  not 
required. 

(c)  In  addition  to  the  recordkeeping 
requirements  in  this  part.  Type  B  and 
Type  C  medicated  feeds  made  from 
Type  A  articles  or  Type  B  feeds  under 
approved  NADA's  and  a  medicated  feed 
mill  license  are  subject  to  the 
requirements  of  §  510.301  of  this 
chapter. 

7.  Section  225.58  is  amended  in 
paragraph  (b)(1)  by  revising  the  first 
sentence  to  read  as  follows: 

§225.58    Laboratory  controls. 

*         »         *         *         * 

(b)*   *   * 

(1)  For  feeds  requiring  a  medicated 
feed  mill  licence  (Form  FDA  3448)  for 
their  manufacture  and  marketing,  at 
least  three  representative  samples  of 
medicated  feed  containing  each  drug  or 
drug  combination  used  in  the 
establishment  shall  be  collected  and 
assayed  bv  approved  official  methods,  at 
periodic  intervals  during  the  calendar 
year,  unless  otherwise  specified  in  this 
chapter.  *   *   * 
***** 

8.  Section  225.115  Complaint  files  is 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

§225.115    Complaint  files. 

(b)  *  *   * 

(2)  For  medicated  feeds  whose 
manufacture  require  a  medicated  feed 
mill  license  (Form  FDA  3448),  records 
and  reports  of  clinical  and  other 
experience  with  the  drug  shall  be 
maintained  and  reported,  under 
*;5in  301  of  this  chapter. 

PART  510— NEW  ANIMAL  DRUGS 

9.  The  authority  citation  tor  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351,  352, 
353,360b,  371,3796. 


10.  Section  510.7  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§510-7     Consignees  ot  new  animai  Orugs 
tor  use  in  the  manufacture  ot  animai  teed. 

(1)  Holds  a  license  issued  imder 
§515.20  of  this  chapter:  or 

(2)  Will,  if  the  consignee  is  not  the 
user  of  the  drug,  ship  such  drug  only  to 
a  holder  of  an  approved  application 
under  §  515,10  of  this  chapter. 
***** 

11.  Section  510.301  is  amended  to 
revise  the  section  heading  to  read  as 
follows: 

§510.301      Records  and  repyorts  concerning 
experience  with  animal  feeds  bearing  or 
containing  new  animal  drugs  tor  which  an 
approved  medicated  teed  mill  license 
application  is  in  effect 
***** 

12.  Section  510.305  is  revised  to  read 
as  follows: 

§510,305     Maintenance  ot  copies  ot 
approved  medicated  teed  mill  licenses  to 
manufacture  animal  feed  bearing  c 
containing  new  animal  drugs. 

t  ,^(  h  applicant  shall  maintain  in  a 
single  accessible  location: 

(a)  A  copy  of  the  approved  medicated 
feed  mill  license  (Form  FDA  3448)  on 
the  premises  of  the  manufactiiring 
establishment;  and 

(b)  Approved  labeling  for  each  Type 
B  and/or  Type  C  feed  being 
manufactured  on  the  premises  of  the 
manufacturing  establishment  or  the 
facility  where  the  feed  labels  are 
generated, 

PART  514— NEW  ANIMAL  DRUG 
APPLICATIONS 

13.  The  authority  citation  for  21  CFR 
part  514  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  352.  360b.  371, 
379e,  381. 

§514.2    [Removed] 

14.  Section  514.2  Applications  for 
animal  feeds  bearing  or  containing  new 
animal  drugs  is  removed. 

§514.9    [Removed] 

15.  Section  514.9  Supplemental 
applications  for  animal  feeds  bearing  or 
containing  new  animal  drugs  is 

removed. 

§514,105     [Amended] 

16.  Section  514.105  Approval  of 
applications  is  amended  by  removing 
the  introductory  text  of  paragraph  (a) 
and  hv  removing  paragraph  (b).  and  by 
redesignating  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)  and  (b).  and  by 
amending  newly  redesignated  paragraph 


63204  Federal  Register  ^  Vol.  64  No.  223 /Friday,  Novembor  19,  1999 /Rules  and  Regulations 


(a)  by  removing  the  first  word  "He"  and 
adding  in  its  place  "The  Commissioner 


§514.111     [Amended] 

17.  Section  514.111  Refusal  to 
approve  an  application  is  amended  by 
removing  paragraph  (b)  and  by 
rpdosignating  paragraph  (c)  as  paragraph 

(b). 

§514.112    [Removed] 

18.  Section  514.1 12  Return  of 
applications  for  animal  feeds  bearing  or 
containing  new  animal  drugs  is 

rf!  moved. 

§514.115    [Amended] 

19.  Section  514.115  Withdrawal  of 
approval  of  applications  is  amended  in 
paragraphs  (a),  (b),  (c),  and  (d)  by 
removing  the  phrase  "or  (m)(2)";  in 
paragraph  (c)(  1 )  by  removing  the 
phrases  "or  !m)(5jl^\)"  and  "or 
(m)(5)(B)":  in  paragraph  (c)(3)  by 
removing  the  phrase  "or  animal  feed', 
and  in  paragraph  (e)  by  removing  the 
second  seatence. 

20.  Section  514,201  is  revised  to  read 
as  follows: 

§  51 4.201     Procedures  for  hearings. 

Hearings  relating  to  new  animal  drugs 
under  section  512(d)  and  (ej  of  the  act 
shall  be  governed  by  part  12  of  this 
chapter 

2 1   Part  5 1 5  is  added  to  read  as 
follows; 

PART  51&— MEDICATED  FEED  MILL 
LICENSE 

Subpart  A— Applications 

,Sei  , 

515.10  Medicated  feed  mill  license 
applications. 

515.11  Supplemental  medicated  feed  mill 

li(  pn.sf  dpp!i(  ations 

Subpart  B — Administrative  Actions  on 
Licenses 

313.20  Approval  of  meditated  feed  mill 
license  applications. 

515.21  Refusal  to  approve  a  medicated  feed 
mill  license  application. 

315.22  Suspension  and/or  revocation  of 
approval  of  a  medicated  feed  mill 
license. 

515.23  Voluntary  revocation  of  medicated 
feed  mill  license. 

515.24  Notice  of  revocation  of  a  medicated 
feed  mill  license. 

515.25  Revocation  of  order  refusing  to 
approve  a  medicated  feed  mill  license 
application  or  suspending  or  revoking  a 
license. 

515.26  Services  of  notices  and  orders. 

Subpart  C — Hearing  Procedures 

515.30  (contents  ot  notice  ot  opportunity  for 
a  hearing. 

515.31  Procedures  for  hearings. 


Subpart  D — Judicial  Review 

.515.40     ludicial  review. 
Authority:  21  U.S.C.  360b.  371. 

Subpart  A — Applications 

§515.10    Medicated  feed  mill  license 
applications. 

(a)  Medicated  feed  mill  license 
applications  (Forms  FDA  3448)  may  be 
obtained  from  the  Public  Health  Service, 
Consolidated  Forms  and  Publications 
Distribution  Center,  Washington 
Commerce  Center,  3222  Hubbard  Rd.. 
Landover,  MD  20785,  or  electronically 
from  the  Center  for  Veterinary  Medicine 
home  page  at  "http://www.fda.gov/ 
cvm". 

(b)  A  completed  medicated  feed  mill 
license  must  contain  the  following 
information: 

(1)  The  hill  business  name  and 
address  of  the  facility  at  which  the 
manufacturing  is  to  take  place. 

(2)  The  facility's  FDA  registration 
number  as  required  by  section  510  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act). 

(3)  The  name,  title,  and  signature  of 
the  responsible  individual  or 
individuals  for  that  facility. 

(4)  A  certification  that  the  animal 
feeds  bearing  or  containing  new  animal 
drugs  are  manufactured  and  labeled  in 
accordance  with  the  applicable 
regulations  published  under  section 
512(i)oftheact. 

(5)  A  certification  that  the  methods 
used  in,  and  the  facilities  and  controls 
used  for,  manufacturing,  processing. 
packaging,  and  holding  such  animal 
feeds  conform  to  current  good 
manufacturing  practice  as  described  in 
section  501(a)(2)(B)  of  the  act  and  in 
part  225  of  this  chapter. 

(6)  A  certification  that  the  facility  will 
establish  and  maintain  all  records 
required  by  regulation  or  order  issued 
under  sections  512(m)(5)(A)  or 
504(a)(3)(A)  of  the  act.  and  will  permit 
access  to,  or  copying  or  verification  of 
such  records. 

(7)  A  commitment  that  current 
approved  Type  B  and/or  Type  C 
medicated  feed  labeling  for  each  Type  B 
and/or  Type  C  medicated  feed  to  be 
manufactured  will  be  in  the  possession 
of  the  feed  manufacturing  facility  prior 
to  receiving  the  Type  A  medicated 
article  containing  such  drug. 

(8)  A  commitment  to  renew 
registration  every  year  with  FDA  as 
required  in  §§  207.20  and  207.21  of  this 
chapter. 

(c)  Applications  must  be  completed. 
signed,  and  submitted  to  the  Division  of 
Animal  Feeds  (HFV-220),  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855. 


(d)  Applications  that  are  facially 
deficient  will  be  returned  to  the 
applicant.  All  reasons  for  the  return  of 
the  application  will  be  made  known  to 
the  applicant, 

(e)  Upon  approval,  the  original  copy 
of  the  applicati(m  will  be  signed  by  an 
authorized  employee  of  FDA  designated 
by  the  Commissioner  of  Food  and 
Drugs,  and  a  copv  will  be  returned  to 
the  applicant, 

§515.11     Supplemental  medicated  feed  mill 
license  applications. 

(a)  After  approval  of  a  medicated  feed 
mill  license  application  to  manufacture 
animal  feed,  a  supplemental  application 
shall  be  submitted  for  a  change  in 
ownership  and/or  a  change  in  mailing 
address  of  the  facility  site, 

(b)  Each  supplemental  application 
should  be  accompanied  by  a  fulh' 
completed  Form  FDA  3448  and  include 
an  explanation  of  the  change, 

(c)  Within  30  working  days  after  a 
supplemental  application  has  been 
filed,  if  the  Commissioner  of  Food  and 
Drugs  determines  that  the  application 
provides  adequate  information 
respecting  the  change  in  ownership 
and/or  postal  address  of  the  facility  site, 
then  an  authorized  employee  of  the 
Food  and  Drug  Administration 
designated  by  the  Commissioner  shall 
notify  the  applicant  that  it  is  approved 
by  signing  and  mailing  to  the  applicant 
a  copy  of  the  Form  FDA  3448, 
Supplemental  applications  that  do  not 
provide  adequate  information  shall  be 
returned  to  the  applicant  and  all  reasons 
for  the  return  of  the  application  shall  be 
made  known  to  the  applicant. 

Subpart  B— Administrative  Actions  on 
Licenses 

§  51 5.20    Approval  of  medicated  feed  mill 
license  applications. 

Within  90  days  after  an  application 
has  been  filed  under  §  515.10,  if  the 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  determines  that  none  of 
the  grounds  for  denving  approval 
specified  in  section  512(m)(3)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  applies,  an  authorized 
employee  of  the  Food  and  Drug 
Administration  designated  by  the 
Commissioner  shall  notify  the  applicant 
that  it  is  approved  by  signing  and 
mailing  to  the  applicant  a  copv  of  the 
Form  FDA  3448, 

§  51 5.21     Refusal  to  approve  a  medicated 
feed  mill  license  application. 

(a)  The  Commissioner  of  Food  and 
Drugs  (the  Commissioner)  shall  within 
90  days,  or  such  additional  period  as 
may  be  agreed  upon  by  the 
Commissioner  and  the  applicant,  after 
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the  filing  of  an  application  under 
§  515.10.  inform  the  applicant  in  writing 
of  his/her  intention  to  issue  a  notice  of 
opportunity  for  a  hearing  on  a  proposal 
to  refuse  to  approve  the  application,  if 
the  Commissioner  determines  upon  the 
basis  of  the  application,  on  the  basis  of 
a  preapproval  inspection,  or  upon  the 
basis  of  anv  other  information  before 
him  that; 

(1)  The  application  is  incomplete, 
false,  or  misleading  in  any  particular;  or 

(2)  The  methods  used  in  and  the 
facilities  and  controls  used  for  the 
manufacturing,  processing,  and 
packaging  of  such  animal  feed  are  not 
adequate  to  preser\-e  the  identity, 
strength,  quality,  and  purity  of  the  new 
animal  drug  therein;  or 

(3)  The  facility  manufactures  animal 
feeds  bearing  or  containing  new  animal 
drugs  in  a  manner  that  does  not  accord 
\vith  the  specifications  for  manufacture 
or  labels  animal  feeds  bearing  or 
containing  new  animal  drugs  in  a 
manner  that  does  not  accord  with  the 
conditions  or  indications  of  use  that  are 
published  under  section  512(i)  of  the 
act. 

(b)  The  Commissioner,  as  provided  in 
§  515.30.  shall  expeditioush'  notif\'  the 
applicant  of  an  opportunity  for  a 
hearing  on  the  question  of  whether  such 
application  is  approvable.  unless  by  the 
30th  day  following  the  date  of  issuance 
of  the  letter  informing  the  applicant  of 
the  intention  to  issue  a  notice  of 
opportunity  for  a  hearing  the  applicant: 

(1)  Withdraws  the  application;  or 

(2)  Waives  the  opportunity  for  a 
hearing;  or 

(3)  Agrees  with  the  Commissioner  on 
an  additional  period  to  precede  issuance 
of  such  notice  of  hearing 

§515.22    Suspension  and/or  revocation  of 
approval  of  a  medicated  feed  mill  license. 

(a)  The  Secretarv  of  Health  and 
Human  Services  may  suspend  a 
medicated  feed  mill  license  appro\pd 
under  section  512(m)(2)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
and  give  the  person  holding  the 
medicated  feed  mill  license  application 
prompt  notice  of  this  action  and  afford 
the  applicant  the  opportunity  for  an 
expedited  hearing  on  a  finding  that 
there  is  an  imminent  hazard  to  the 
health  of  man  or  of  the  animals  for 
which  such  animal  feed  is  intended. 

(b)  The  Commissioner  of  Food  and 
Drugs  (the  Commissioner  )  shall  notif\' 
in  writing  the  person  holding  an 
application  approved  under  section 
512{m)(2)  of  the  act  and  afford  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  approval  of  such  application 
if  the  Commissioner  finds; 


tl)  That  the  application  contains  any 
untrue  statement  of  a  material  fact;  or 

(2)  That  the  applicant  has  made  any 
changes  that  would  cause  the 
application  to  contain  any  untrue 
statements  of  material  fact  or  that  would 
affect  the  safety  or  effectiveness  of  the 
animal  feeds  manufactiired  at  the 
facility  unless  the  applicant  has 
supplemented  the  application  by  filing 
a  supplemental  application  under 
§515.11. 

(c)  The  Commissioner  may  notify  in 
wTiting  the  person  holding  an 
application  approved  under  section 
512(m)(2)  of  the  act  and  afford  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  approval  of  such  application 
if  the  Commissioner  finds: 

(1)  That  the  applicant  has  failed  to 
establish  a  system  for  maintaining 
required  records,  or  has  repeatedly  or 
deliberately  failed  to  maintain  such 
records  or  to  make  required  reports  in 
accordance  with  a  regulation  or  order 
under  sections  512(m)(5)(A)  or 
504(a)(3)(A)  of  the  act,  or  the  applicant 
has  refused  to  permit  access  to,  or 
copying,  or  \erification  of,  such  records 
as  required  bv  sections  512{m)(5)(B)  or 
504(a)(3)(B)  ofthe  act;  or 

(2)  That  on  the  basis  of  new 
information  before  him,  evaluated 
together  with  the  evidence  before  him 
when  such  license  was  issued,  the 
methods  used  in,  or  the  facilities  and 
controls  used  for.  the  manufacture, 
processing,  packing,  and  holding  of 
such  animal  feed  are  inadequate  to 
assure  and  preserve  the  identity, 
strength,  quality,  and  purity  ofthe  new 
animal  drug  therein,  and  were  not  made 
adequate  within  a  reasonable  time  after 
receipt  of  written  notice  from  the 
Commissioner  specif\'ing  the  matter 
complained  of;  or 

(3)  That  on  the  basis  of  new 
information  befcire  him,  evaluated 
together  with  the  evidence  before  him 
when  such  license  was  issued,  the 
labeling  of  any  animal  feeds,  based  on 
a  fair  evaluation  of  all  material  facts,  is 
false  or  misleading  in  any  particular  and 
was  not  corrected  within  a  reasonable' 
time  after  receipt  of  written  notice  from 
the  Commissioner  specif\'ing  the  matter 
complained  of;  or 

(4)  That  on  the  basis  of  new- 
information  before  him,  evaluated 
together  with  the  evidence  before  him 
when  such  license  was  issued,  the 
facility  has  manufactured,  processed, 
packed,  or  held  animal  feed  bearing  or 
containing  a  new  animal  drug 
adulterated  under  section  501(a)(6)  of 
the  act.  and  the  facility  did  not 
discontinue  the  manufacture. 
processing,  packing,  or  holding  of  such 
animal  feed  within  a  reasonable  time 


after  receipt  of  written  notice  from  the 
Commissioner  specifying  the  matter 
complained  of. 

§515,23     Voluntary  revocation  of 
medicated  feed  mill  license. 

A  license  issued  under  section 
512(m)(2)  ofthe  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  will  be 
revoked  on  the  basis  of  a  request  for  its 
revocation  submitted  in  writing  by  a 
responsible  individual  holding  such 
license  on  the  grounds  that  the  facility 
no  longer  manufactures  any  animal  feed 
covered  under  §  558.4(b)  of  this  chapter. 
A  wTitten  request  for  such  revocation 
shall  be  construed  as  a  waiver  of  the 
opportunity  for  a  hearing  as  otherwise 
provided  for  in  this  section.  Revocation 
of  approval  of  a  medicated  feed  mill 
license  under  the  provisions  of  this 
paragraph  shall  be  without  prejudice. 

§515  24     Notice  of  revocation  of  a 
medicated  feed  mill  license. 

When  a  license  approved  under 
section  512  ofthe  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  is  revoked  by 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner),  the  Commissioner 
will  give  appropriate  public  notice  of 
such  action  by  publication  in  the 
Federal  Register 

§515.25     Revocation  of  order  refusing  to 
approve  a  medicated  feed  mill  license 
application  or  suspending  or  revolting  a 
license. 

The  Commissioner  of  Food  and  Drugs 
(the  Commissioner),  upon  his/her  own 
initiative  or  upon  request  of  an 
applicant  stating  reasonable  grounds 
therefor  and  if  the  Commissioner  finds 
that  the  facts  so  require,  may  issue  an 
order  approving  a  medicated  feed  mill 
license  application  that  previously  has 
had  its  approval  refused,  suspended,  or 
revoked. 

§515.26    Services  of  notices  and  orders 

All  notices  and  orders  under  tnis  part 
515  and  section  512  ofthe  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act) 
pertaining  to  medicated  feed  mill 
licenses  shall  be  served: 

(a)  In  person  by  any  officer  or 
employee  of  the  Department  of  Health 
and  Human  Services  designated  by  the 
Commissioner  of  Food  and  Drugs:  or 

(b)  By  mailing  the  order  by  certified 
mail  addressed  to  the  applicant  or 
respondent  at  the  applicant  or 
respondent's  last  known  address  in  the 
records  of  the  Food  and  Drug 
Administration. 
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Subpart  C — Hearing  Procedures 

§  51 5.30    Contents  of  notice  of  opportunity 
for  a  hearing. 

ia)  Thf>  ndtK  t'  to  the  applicant  of 
iipportunity  for  a  hearing  on  a  proposal 
by  the  ('unimissioner  of  Food  and  Drugs 
(the  C^dmmissioner)  to  refuse  to  approve 
ri  medicated  feed  mill  license 
application  or  to  revoke  the  approval  of 
a  medicated  feed  mill  license  will 
specify  the  grounds  upon  which  the 
("ommissioner  proposes  to  issue  this 
order  On  request  of  the  applicant,  the 
C;ommissiont!r  will  explain  the  reasons 
for  the  action.  The  notice  of  opportunity 
for  a  hearing  will  he  published  in  the 
Federal  Register  and  will  specify  that 
the  applicant  has  .iO  davs  after  issuance 
of  the  notice  within  which  the 
Commissioner  is  required  to  fUe  a 
written  appearance  electing  whether: 

(1)  To  avail  himself  of  the  opportunity 
for  a  hearing;  or 

(2)  Not  to  avail  himself  of  the 
opportunity  for  a  hearing. 

(b)  If  the  applicant  fails  to  file  a 
written  appearance  in  answer  to  the 
notice  of  opportunity  for  hearing,  this 
failure  will  be  construed  as  an  election 
not  to  avail  himself  of  the  opportunity 
for  the  hearing,  and  the  Commissioner 
without  further  notice  may  enter  a  final 
cnder 

fc)  If  the  .ipplicant  elects  to  avail 
himself  of  the  opportunity  for  a  hearing, 
the  applicant  is  required  to  file  a  written 
appearance  requesting  the  hearing 
within  30  days  after  the  publication  of 
the  notice,  giving  the  reason  why  the 
application  should  not  be  refused  or  the 
medicated  feed  mill  license  should  not 
be  revoked,  together  with  a  well- 
organized  and  full-factual  analysis  of 
the  information  ^h^'  applicant  is 
prepared  to  prove  in  support  of  his 
opposition  to  the  Commissioner's 
proposal,  A  request  for  a  hearing  may 
not  rest  upon  mere  allegatitms  or 
denials,  but  must  set  forth  specific  facts 
showing  there  is  a  genuine  and 
substantial  issue  of  fact  that  requires  a 
hearing.  When  it  clearly  appears  from 
the  information  in  the  application  and 
from  the  reasons  and  factual  analysis  in 
the  request  for  the  hearing  that  no 
genuine  and  substantial  issue  of  fact 
precludes  the  refusal  to  approve  the 
application  or  the  revocation  of 
approval  of  the  application,  the 
Commissioner  will  enter  an  order  on 
this  information,  stating  his/her  findings 
and  conclusions.  If  a  hearing  is 
requested  and  is  justified  by  the 
applicant's  response  to  the  notice  of 
opportunit\  for  a  hearing,  the  issues 
will  be  defined,  an  Administrative  Law 
Judge  will  be  named,  and  the  fudge 
shall  issue  a  written  notice  of  the  time 


and  place  at  which  the  hearing  will 
commence.  In  the  case  of  denial  of 
approval,  such  time  shall  be  not  more 
than  90  days  after  the  expiration  of  such 
30  days  unless  the  Administrative  Law 
Judge  and  the  applicant  otherwise  agree; 
and,  in  the  case  of  withdrawal  of 
approval,  such  time  shall  be  as  soon  as 
practicable. 

(d)  The  hearing  will  be  open  to  the 
public:  however,  if  the  Commissioner 
finds  that  portions  of  the  application 
which  serve  as  a  basis  for  the  hearing 
contain  information  concerning  a 
method  or  process  entitled  to  protection 
as  a  trade  secret,  the  part  of  the  hearing 
involving  such  portions  will  not  be 
public,  unless  the  respondent  so 
specifies  in  the  appearance. 

§515.31     Procedures  for  hearings. 

Hearings  relating  to  new  animal  drugs 
under  section  512(m)(3)  and  (m)(4)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  shall  be  governed  by  part 
1 2  of  this  chapter. 

Subpart  D — Judicial  Review 

§  51 5.40    Judicial  review. 

The  transcript  and  record  shall  be 
certified  by  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner).  In  any 
case  in  which  the  Commissioner  enters 
an  order  without  a  hearing  under 
§  314.200(g)  of  this  chapter,  the 
request(s)  for  hearing  together  with  the 
data  and  information  submitted  and  the 
Commissioner's  findings  and 
conclusions  shall  be  included  in  the 
record  certified  bv  the  Commissioner 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

22.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  1 1  S  C,  ,360b,  371. 

§558.3    [Amended] 

23.  Section  558.3  Definitions  and 
general  considerations  applicable  to  this 
part  is  amended  in  paragraphs  {h)(3) 
and  (b)(4)  by  removing  the  phrase  "an 
application  approved  under  §  .514.105(b) 
of  this  chapter"  and  adding  in  its  place 
"a  medicated  feed  mill  license 
application  approved  under  §  515.20  of 
this  chapter";  and  in  paragraphs  (b)(2) 
and  (b)(5)  by  removing  "§  514.105(a)" 
and  adding  in  its  place  "§  514.105  ". 

24.  Section  558.4  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

§  558.4    Requirement  of  a  medicated  feed 
mill  license. 

(a)  A  feed  manufacturing  facility  must 
possess  a  medicated  feed  mill  license  in 


order  to  manufacture  a  Type  B  or  Type 
C  medicated  feed  from  a  Categorv  II, 
Type  A  medicated  article. 

(b)  The  manufacture  of  the  following 
types  of  feed  are  exempt  from  the 
required  license,  unless  otherwise 
specified: 

(1)  Type  B  or  Type  C  medicated  feed 
using  Category  I,  Type  A  medicated 
articles  or  Category  I,  Type  B  or  Tvpe  C 
medicated  feeds;  and 

(2)  Type  B  or  Type  C  medicated  feed 
using  Category  II.  Type  B  or  Type  C 
medicated  feeds. 

(c)  The  use  of  Type  B  and  Type  C     . 
medicated  feeds  shall  also  conform  to 
the  conditions  of  use  provided  for  in 
subpart  B  of  this  part  and  in  §§510.515 
and  558.15  of  this  chapter. 
***** 

Dated:  ,\ugust  12,  1999. 
Margaret  M.  Ootzel, 

Acting  Associate  Commissioner  for  Policy. 
(FR  Dof .  99-2'585fi  Filed  11-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-001 -0035a:  UT-O01-O023a:  WY-O01- 
0004a:  FRL-6471-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  States 
of  Colorado,  Utah  and  Wyoming; 
General  Conformity 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule, 

SUMMARY:  EPA  is  approving  General 
Conformity  SIP  revisions  submitted  by 
the  Governor  of  Wyoming  on  March  14, 
1995;  submitted  by  the  Governor  of 
Utah  on  February  12.  1996;  and 
submitted  by  the  Governor  of  Colorado 
on  September  16.  1997  These  SIP 
revisions  were  submitted  to  meet  a 
requirement  of  section  176(c)  of  the 
Clean  Air  Act, 

DATES:  This  direct  final  rule  is  effective 
on  lanuary  18.  2000.  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  December  20,  1999.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Richard  R.  Long.  Director.  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, United  States  Environmental 
Protection  Agency,  Region  VIII.  999 
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18th  Street,  Suite  500.  Denver,  Colorado 

80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  offices:  • 
United  States  Environmental  Protection 
Agency.  Region  VIII.  Air  and 
Radiation  Program,  999  18th  Street. 
Suite  500.  Denver,  Colorado  80202- 
2466; and. 
I'nited  States  Environmental  Protection 
Agency,  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street,  SW, 
Washington.  DC  20460. 
Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at: 
Colorado  Air  Pollution  Control  Division. 
Colorado  Department  of  Public  Health 
and  Environment,  4300  Cherry  Creek 
Drive  South.  Denver.  Colorado, 
80246-1530. 
Utah  Division  of  Air  Quality, 
Department  of  Environmental  Qualitv, 
150  North  1950  West,  Salt  Lake  City,' 
Utah. 84114-4820. 
Air  Quality  Division,  Department  of 
Environmental  Quality,  122  West  25th 
Street.  Cheyenne.  Wyoming.  82002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Houi^.  Air  and  Radiation  Program. 
Mailcode  8P-AR.  I'nited  States 
Environmental  Protection  Agencv. 
Region  VIII.  999  18th  Street.  Suite  500, 
Denver.  Colorado  80202-2466: 
Telephone  niiniber:  f.^O^l  /!12-6446. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
■\ve.  "  "our."  or  "us"  is  used,  we  mean 
EPA. 

I.  Summary  of  EPAs  Actions 

Today  we  are  approving  the  General 
Conformity  SIP  revisions  submitted  by 
the  Governor  of  Wyoming  on  March  14. 
1995;  submitted  by  the  Governor  of 
Utah  on  February  12.  1996:  and 
submitted  by  the  Governor  of  Colorado 
on  September  16.  1997.  Our  approval 
means  that  the  SIP  criteria  and 
procedures  will  govern  future  general 
conformity  determinations  instead  of 
the  Federal  rules  at  40  CFR  part  93, 
subpart  B. 

IT.  Evaluation  of  the  States'  Submittals 

Section  notk)  of  the  Act  addresses 
our  actions  on  submissions  of  SIP 
revisions.  The  Act  also  requires  States  to 
obser\'e  certain  procedures  in 
developing  SIP  revisions.  Section 
110(a)(2)  of  the  Act  requires  that  each 
SIP  revision  be  adopted  after  reasonable 
notice  and  public  hearing.  We  have 
evaluated  the  States'  submissions  and 
determined  that  the  necessary 
procedures  were  followed.  We  found 


that  Wyoming's  SIP  revision  was 
administratively  and  technically 
complete  in  a  letter  to  the  Governor 
dated  May  26,  1995.  Utah's  SIP  revision 
became  complete  by  operation  of  law  on 
April  12,  1996.  Colorado's  SIP  revision 
became  complete  by  operation  of  law  on 
November  15.  1997. 

The  States'  General  Conformity  SIP 
revisions  must  contain  criteria  and 
procedures  that  are  at  least  as  stringent 
as  those  in  the  Federal  rule.  States  may 
incorporate  the  Federal  rule  into  State 
rules. 

Wyoming's  New  Air  Quality  Standards 
Regulation  Section  32 

We  are  approving  Wyoming's  General 
Conformity  SIP  revision  because  section 
32  includes  every  requirement  of  the 
federal  rule  except  for  40  CFR  93.151 
("State  Implementation  Plan  (SIP) 
revision"),  which  discusses  how  the 
Federal  and  State  conformity  rules 
interact.  State  rules  govern  conformity 
determinations  once  we  approve  them. 
40  CFR  93.151  has  the  same  effect 
whether  or  not  it  is  incorporated  into 
the  State  SIP  because  it  specifies  that 
any  part  of  the  Federal  rule  not  included 
in  EPA-approved  State  rules  remains  in 
effect  at  the  federal  level. 

Wyoming  also  added  a  definition  to 
its  rule  that  wasn't  included  in  the 
Federal  rule,  for  "CAA"  (Clean  Air  Act), 
and  slightly  modified  the  definitions  for 
"Milestone,"  and  'Nonattainment  Area 
(NAA)."  We  agree  with  these  minor 
changes  to  the  Federal  rule  language. 

Utah 's  General  Conformity  SIP  Revision 

We  are  approving  Utah's  General 
Conformity  SIP,  which  simply  adopts 
the  Federal  rule  into  State  rules.  It  was 
adopted  in  three  separate  actions:  (1)  A 
new  section  XXII  to  the  SIP,  General 
Conformity:  (2)  a  new  State  rule,  R307- 
2-30,  incorporating  this  section  of  the 
SIP  into  State  rules,  and  (3)  a  new  rule 
R307-19.  formally  incorporating  the 
Federal  rule  into  State  rules. 

The  effective  date  for  the  Federal  rule 
cited  in  the  State  rule  and  the  SIP 
(November  30,  1992)  is  incorrect.  The 
Federal  rule  took  effect  on  January  31, 
1994.  This  error  does  not  affect  the 
applicability  or  the  approvability  of 
Utah's  SIP. " 

Colorado 's  revisions  to  its  Regulation 
No.  10.  "Criteria  for  Analysis  of 
Conformity" 

We  are  approving  these  revisions, 
which  incorporate  40  CFR  part  51, 
subpart  W.  and  40  CFR  6.303  into  the 
State  rule.  Colorado  should  have 
incorporated  the  Federal  conform! tv 
rule  (40  CFR  part  93,  subpart  B)  rather 
than  the  General  Conformitv  SIP 


requirements  of  40  CFR  part  51.  subpart 
W.  However,  these  two  regulations  are 
identical  except  for  the  conformity  SIP 
requirement  itself  (40  CFR  51.851(a)), 
which  no  longer  applies  because  the 
State  has  submitted  its  SIP. 

Colorado  also  incorporated  changes 
that  we  made  to  40  CFR  part  6  at  the 
time  we  finalized  our  conformity  rule. 
40  CFR  part  6  contains  regulations  to 
ensure  that  our  actions  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
the  Council  on  Environmental  Quality's 
implementing  regulations  of  November 
29.  1978  (43  FR  55978).  We  revised  40 
CFR  6.303  to  reference  the  general 
conformity  requirements  and  to  state 
that  our  actions  must  meet  these 
requirements.  We  don't  require  states  to 
incorporate  these  requirements  into 
general  conformity  SIPs.  but  they  can. 

111.  Background  on  our  General 
Conformity  Requirements 

The  SIPs  we  are  approving  today  were 
submitted  to  meet  a  requirement  of 
Clean  Air  Act  section  176(c),  which 
spells  out  the  Act's  conformity 
requirements  and  directs  each  State  to 
submit  conformity  SIPs.  Under  section 
176(c).  "no  Federal  department,  agency, 
or  instrumentality  shall  engage  m, 
support  in  any  way  or  provide  financial 
assistance  for,  license  or  permit  or 
approve  any  activity  which  does  not 
conform  to  a  SIP  that  has  been  approved 
or  promulgated  pursuant  to  the  Act." 
This  section  defines  conformity  as 
compliance  with  the  SIP's  purpose  of 
attaining  the  National  Ambient  Air 
Quality  Standards,  and  states  that 
federal  activities  will  not  cause  or 
contribute  to  a  new  violation  of  any 
standard  in  any  area,  increase  the 
frequency  or  severity  of  an  existing 
violation  of  any  standard  in  any  area,  or 
delay  timely  attainment  of  a  standard  or 
any  required  interim  emission 
reductions  or  other  milestones  in  any 
area. 

Section  176(c)(4)(A)  requires  us  to 
issue  criteria  and  procedures  for 
determining  conformity  of  all  Federal 
actions  to  applicable  SIPs.  40  CFR  part 
93.  subpart  A  spells  out  criteria  and 
procedures  for  determining  conformity 
of  Federal  actions  related  to 
transportation  projects  funded  or 
approved  under  Title  23  U.S.C.  or  the 
Federal  Transit  Act.  40  CFR  part  93, 
Subpart  B  ("Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans")  spells 
out  criteria  and  procedures  for 
determining  conformity  of  all  other 
Federal  actions.  These  are  the 
requirements  that  we  are  acting  on  with 
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respect  to  the  State  SIPs  in  this 

approval, 

IV.  Final  Action 

In  this  action.  EP.A  is  approving  the 
General  tiontormity  SIF'  revisions 
submitted  by  the  Governor  of  Wyoming 
on  March  14.  1995;  submitted  by  the 
Governor  of  Utah  on  February  12,  1996; 
and  submitted  by  the  Governor  of 
Colorado  on  August  19,  1998, 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  January  18.  2000. 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
December  20.  1999. 

If  EPA  receives  such  comments,  then 
we  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  informing  the  public 
that  the  rule  will  not  take  effect.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  o"n  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  January  18.  2000.  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

Administrative  Requirements 

A  E\"i  iiti\"  Order  i 2866 

The  (.)tfii  >■  of  Management  and  Budget 
(GMB)  h.i-  ■  x.ii.pted  this  regulatory 
action  from  Lxecutive  Order  (E.O,) 
128BH,  entitled  "Regulatory  Planning 
dnd  Review," 

B.  Executive  Orders  12875 

Under  E.O.  12875,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute  and  that  creates  a  mandate  upon 
a  state,  local,  or  tribal  government, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  those 
t;overnments.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  state,  local,  and  tribal 
tjovernments.  the  nature  of  their 
concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation. 


In  addition,  E.O.  12875  requires  EPA 
to  develop  an  effective  process 
permitting  elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates.  ' 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  E.O.  12875  do  not  apply 
to  this  rule. 

On  August  4,  1999,  President  Clinton 
issued  a  new  executive  order  on 
federalism.  Executive  Order  13132,  (64 
FR  43255  (August  10,  1999),)  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612,  (52  FR  41685  (October  30, 
1987),)  on  federalism  still  applies.  This 
rule  will  not  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  12612.  The 
rule  affects  only  three  states,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safetv 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866.  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  does  not  involve  decisions 
intended  to  mitigate  environmental 
health  or  safety  risks. 

D.  Executive  Order  13084 

Under  E.O.  13084,  EPA  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  affects  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 


necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  If  the  mandate  is 
unfunded.  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation. 

In  addition,  E.O,  13084  requires  EPA 
to  develop  an  effective  process 
permitting  elected  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities  "  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O, 
13084  do  not  apply  to  this  rule. 

E.  Regulatory-  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  entt^rprises.  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  1.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  .Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Uniori  Electric  Co.,  v.  U.S. 
EPA.  427  U,S,  246,  255-66  (1976);  42 
U,S.C.  7410(a)(2), 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
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into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
ac  company  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  .Section  203  requires  EPA 
to  establish  a  plan  for  informmg  and 
advising  any  small  governments  that 
mav  be  significantly  or  uniquely 
impacted  by  the  rule, 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

G.  Submission  to  Congress  and  the 

Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  (Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  US,  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

H.  Sational  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  .Act 
(\TT.\A)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA. 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (\'CS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 


The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

/.  Petitions  for  Judicial  Rexiew 

Under  section  307(b](l)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  18,  2000. 
Filing  a  petition  for  reconsideration  by 
the  .\dministrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

En\  ironmentai  protection.  .Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  13, 1999 
lack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
Chapter  I.  title  40.  parts  52  and  81  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

.Authority:  42  U.S.C.  7401  et  seq. 
Subpart  G — Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  ic)(85)  to  read  as 
follows: 

§52.320     Identification  of  plan 

***** 
fpi  *    *    * 

(85)  On  September  16.  1997,  the 
Governor  of  Colorado  submitted 
revisions  to  Regulation  No.  10  "Criteria 
for  -Analysis  of  Conformity"  that 
incorporate  the  General  Conformity 
requirements  of  40  CFR  part  51.  Subpart 
W  into  State  regulation. 

(i)  Incorporation  by  reference. 

(A)  Regulation  No.  10  "Criteria  for 
Analysis  of  Conformity",  5  CCR  1001- 
12,  as  adopted  on  October  17.  1996. 
effective  December  30.  1996. 

Subpart  TT— Utah 

3.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(42)  to  read  as 
follows: 


§52.2320    Identification  of  plan. 

*         ♦         *         *         • 

(c)  *   *   * 

(42)  On  February  12,  1996,  the 
Governor  of  Utah  submitted  revisions 
submitted  revisions  to  the  SIP  that 
incorporate  the  General  Conformity 
requirements  of  40  CFR  part  93,  subpart 
B  into  the  SIP  and  State  regulation. 

(i)  Incorporation  bv  reference. 

(A)  UACR  R307-2-30,  Section  XXII, 
General  Conformity,  as  adopted  on 
October  4,  1995,  effective  October  12. 
1995. 

(B)  UACR  R307-19,  General 
Conformity,  as  adopted  on  October  4, 
1995.  effective  October  12,  1995. 

Subpart  ZZ — Wyoming 

4.  Section  52.2620  is  amended  by 
adding  paragraph  (c)(28)  to  read  as 
follows: 

§52.2620     identification  of  plan. 

*  '  -  •  » 

(c)  *    '    * 

(28)  On  March  14,  1995,  the  Governor 
of  Wyoming  submitted  revisions  to  the 
SIP  that  incorporate  the  General 
Conformity  requirements  of  40  CFR  part 
93,  Subpart  B  into  State  regulation. 

(i)  Incorporation  by  reference. 

(A)  Section  32  of  the  Wyoming  Air 
Quality  Standards.  'Conformity  of 
General  Federal  Actions  to  State 
Implementation  Plans,"  effective 
February  13.  1995. 

[FR  Doc.  9c»-302,^2  Filed  11-18-99;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  63,  261.  and  266 

[FRL-6477-9] 

RIN  2050-AE01 

NESHAPS:  Final  Standards  for 
Hazardous  Air  Pollutants  for 
Hazardous  Waste  Combustors 

AGENCY:  Environmental  Protection 

Agenc\-  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  On  Jiuie  19,  1998.  EPA 
published  the  Revised  Standards  for 
Hazardous  Waste  Combustors  Final 
Rule  and  on  September  30,  1999 
published  the  Hazardous  Waste 
Combustors  NESHAP  Final  Rule.  In 
today's  action  we  are  clarifying  our 
intention  associated  with  the 
Notification  of  Intent  to  Comply  and 
Progress  Report  requirements  of  the 
1998  rule.  Additionally,  we  are 
correcting  a  typographical  error  in  the 
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(  ninparabit'  fuels  specification  table  and 
an  omission  pertaining  to  residue 
testing  requirements  in  the  1999  final 

rule 

EFFECTIVE  DATE:  This  rule  is  effective  on 

NovrmbtT  19,  1999. 

ADDRESSES:  The  public  may  obtain  a 
1  npy  ofthi^  technical  correction  at  the 
RCR.-\  Information  Center  (RIC),  located 
at  Crvstdl  Gateway  One,  1235  Jefferson 
Davi-s  Highway,  First  Floor,  Arlington, 
Virginia 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information.  (  ontact  tlie  RCRA 
Hotline  at  (800)  424-9346  (toll  free)  or 
(703)  92O-M810  in  the  Washington.  DC 
metropolitan  area.  For  information  on 
this  rule  pertaining  to  the  notification 
requirement.s,  contact  David  Hockey 
(5302W).  Office  of  Solid  Waste,  401  M 
.Street.  SW,  Washington.  DC  20460, 
(703)  308-8846.  f>-mail  address  is 
" hockey, da vid'Sepa. gov."  For 
information  pertaining  to  the  residue 
requirements,  contact  Larrv  Gonzalez 
(5302VV),  Office  of  Solid  W'aste.  401  M 
Street.  SW.  Washington.  DC  20460, 
(703)  308-8468,  e-mail  address  is 
"gnnzalez.larrv'Sepasnv  " 

SUPPLEMENTARY  INFORMATION 

I.  Reasons  and  Basis  for  Today's  Action 

The  lune  1998  Revised  Standards  for 
Hazardous  Waste  Combustors  rule  (June 
19.  1998.  63  PR  33782)  includes  a 
requirement  that  sources  submit 
progress  reports  to  support  declarations 
made  in  the  source's  Notification  of 
Intent  to  Complv  (63  FR  at  33820).  We 
are  amending  two  of  these  requirement 
in  today's  action  to  make  our  original 
intent  more  clear  The  third  amendment 
is  to  the  September  1999  rule  and  it 
involves  a  tvpographical  error  in  the 
c:omparable  fuels  specification  table 
revised  at  64  FR  53076  which  we  are 
correcting  today. 

The  fourth  amendment  we  are 
correcting  is  an  inadvertent  omission 
pertaining  to  residue  testing 
requirements  for  devices  burning 
hazardous  waste  fuels  while  processing 
Bevill  amendment  raw  materials.  In  the 
final  rule  setting  standards  for 
hazardous  waste  romhustors  (Sept.  30, 
1999.  64  FR  at  53076).  we  modified  a 
number  of  provisions  found  in  40  CFR 
parts  264.  265,  and  266.  In  the  revisions 
to  40  CFR  266.112.  we  inadvertently 
omitted  a  note  to  the  Appendix  VIII 
table  to  Part  266  that  limits  the 
requirement  for  testing  to  only  those 
compounds  that  have  a  nonwastewater 
concentration  limit  under  the  F039 
waste  code  for  leachates  found  at  40 
CFR  268.40. 


n.  Corrections  to  the  June  19, 1998 
Final  Rule 

A.  Notification  of  Intent  To  Comply 

Today's  changes  to  40  CFR  63.1210 
clarify  that  only  those  elements 
enumerated  in  §63.1210(b){l){ii)  which 
actually  apply  to  the  particular  source 
must  be  addressed  by  the  source  in  its 
notice  of  intent,  to  comply.  It  was  not 
EPA's  intent  to  require  sources  to  spend 
time  submitting  information,  or 
addressing  issues,  of  no  applicability  to 
their  actual  situation.  Since  some  of  the 
elements  that  are  required  to  be 
submitted  may  not  be  necessary  for 
every  source  in  coming  into  compliance, 
this  technical  amendment  clarifies  that 
the  elements  of  paragraph  (b)(l)(ii)  are 
only  applicable  to  a  source  if  necessary 
to  bring  that  source  into  compliance.  A 
source  itself  makes  this  determination 
based  upon  its  own  particular  situation. 

B.  Progress  Reports 

The  changes  to§63.1211ofthe 
progress  report  requirements  clarify  our 
original  intent  with  respect  to  the 
documentation  of  progress  towards 
compliance.  In  paragraph  (b)(1),  we 
require  sources  to  demonstrate  their 
progress  via  three  elements:  (i) 
Development  of  engineering  designs  for 
physical  modifications;  (ii)  submittal  of 
applicable  construction  applications: 
and  (iii)  a  commitment  of  resources.  As 
currently  expressed,  element  (iii) 
requires  the  source  to  enter  into 
"binding  contractual  commitments"  to 
purchase,  build  and  install  needed 
equipment.  Section  63.121  lfb)(l)  (as 
promulgated  at  63  FR  33820  (June  19. 
1998)).  Sources  have  since  voiced 
concern  with  the  "contractual"  element 
because  it  can  be  read  tr)  imply  that 
upgrading  requires  arrangements  to  be 
made  with  entities  other  than  the  source 
itself.  This  was  not  EPA's  intent,  nor 
would  such  a  restriction  make 
environmental  sense  since  there  is  no 
inherent  problem  with  a  source 
performing  its  own  upgrading  if  it  is 
able  to  do  so.  Some  sources  thus  will 
not  have  to  enter  into  contracts  with 
other  entities,  but  will  be  able  to  use  in- 
house  personnel  or  existing  agreements 
to  purchase,  fabricate,  and  install  anv 
equipment  needed  to  comply  with  the 
emission  standards.  Therefore,  we  are 
better  describing  our  intent  by 
amending  the  language  of  the 
"contractual"  element  to  more  broadly 
include  these  other  situations.  This 
change  merely  restates  the  language  of 
element  (iii)  while  continuing  to  meet 
our  original  intent  for  the  demonstration 
of  progress,  as  discussed  in  the 
preamble  language  in  the  June  19,  1999 
Federal  Register  (63  FR  at  33810).  This 


section  also  makes  the  necessary 
conforming  changes  to  the  rest  of 
paragraph  (b). 

III.  Corrections  to  the  September  30. 
1999  Final  Rule 

A.  Comparable  Fuels  Specification 
Table 

In  the  September  30.  1999  (64  FR 
53076)  final  rule,  we  corrected  several 
of  the  (exemption  specifications 
contained  in  Table  1  to  section 
261.38 — Detection  and  Detection  Limit 
Values  for  Comparable  Fuel 
Specification.  A  typographical  error 
occurred  during  printing  which 
misprinted  the  Antimony  specification 
by  incorrectly  inserting  the  standard  for 
Arsenic  which  appears  below  Antimony 
in  the  table.  The  correct  value  for  the 
Antimony  specification  should  be  a 
concentration  limit  of  12  mg/kg  at 
10,000  BTU/lb.  Today's  rule  corrects 
this  typographical  error. 

B.  Regulation  of  Residues 

In  the  September  30,  1999  (64  FR 
53076)  final  rule,  the  Agencv  revised  the 
requirements  governing  the 
classification  of  residues  from  certain 
industrial  furnaces  that  burn  hazardous 
waste-derived  fuels.  Specifically,  the 
existing  provisions  at  §266.112  create 
an  objective  test  to  determine  whether 
residues  from  these  devices  have  been 
"significantly  affected  "  by  their 
hazardous  waste  combustion  activities. 
Residues  that  have  been  "significantly 
affected"  are  no  longer  eligible  for  Bevill 
exempt  status,  and  so  are  subject  to 
subtitle  C  regulation.  The  "significantly 
affected"  determination  requires  certain 
types  of  testing  to  determine  hazardous 
constituent  concentration  levels  in  the 
wastes  generated  by  the  industrial 
furnace.  We  amended  part  of  that  testing 
requirement  in  the  September  30,  1999 
final  nile.  and  are  correcting  those 
amendments  in  this  notice. 

The  1999  revisions  require  hazardous 
w^aste  combustion  sources  regulated 
under  the  BIF  Rule  (40  CFR  266. 
Subpart  H)  to  test  their  residues  for  all 
of  the  compounds  specified  in  the 
Appendix  VIII  table  to  Part  266,  and  to 
verify  that  their  residues  do  not  exceed 
the  F039  nonwastewater  concentration 
limits  to  retain  their  Bevill  exempt 
status  (64  FR  at  53076).  We  also  revised 
the  list  of  compounds  to  be  tested  by 
including  specific  dioxin  compounds  on 
the  table  (64  FR  53076).  However,  in 
revising  the  residue  testing 
requirements,  we  inadvertently  failed  to 
include  a  provision  that  allows  sources 
not  to  analyze  for  those  compounds  on 
the  table  that  lack  F039  nonwastewater 
concentration  limits.  This  omission  is 
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contrary  to  preamble  language  of  the 
1999  final  rule.  For  example  at  64  FR 
52995,  we  state  that  the  revised 
§266.112  (b)(2)  measurement 
requirements  apply  only  to  discreet 
homologues  of  dioxin  compounds  (tetra, 
penta.  and  hexa-homologues)  because 
these  homologues  are  the  only  ones 
with  established  F039  concentration 
limits.  FoUowuig  promulgation  of  the 
September  1999  final  rule,  we 
determined  that  nine  additional 
compounds  on  the  table  do  not  have 
F0.39  nonwastewater  concentration 
limits.  These  compounds  were  included 
in  the  table  because  the  F039  list  may 
be  revised  in  the  future  to  include 
concentration  limits  for  them.  and.  if  it 
is,  we  want  sources  to  analyze  their 
combustion  residues  for  them.  However, 
without  a  current  F039  concentration 
limit,  analysis  of  these  compounds  in 
combustion  residues  would  be  futile 
because  they  do  not  have  established 
concentration  limits  against  which  to 
measure  the  testing  results. 

The  following  nine  compounds  on  the 
Appendix  \'III  to  Part  266  table  entitled 
"Organic  Compounds  for  Which 
Residues  Must  Be  Analyzed"  do  not 
have  F039  nonwastewater  concentration 
limits:  cis-1 .4-Dichloro-2-butene; 
Bromochloromethane;  Bromoform; 
Bromomethane:  Methylene  bromide: 
2,4.6-Trichlorophenol;  o-Nitrophenol;  o- 
Chlorophenol:  and.  2.6-Toluene 
diisocyanate.  Today's  rule  amends  the 
table  by  including  a  note  to  the  table 
that  states  testing  is  required  for  onlv 
those  organic  compounds  for  which  an 
F039  nonwastewater  concentration  limit 
is  identified. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 

51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  bv  the 
Office  of  Management  and  Budget. 
Because  the  agency  has  made  a  "good 
cause"  finding  that  this  action  is  not 
subject  to  notice-and-comment 
requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  see 
section  VI  below,  it  is  not  subject  to  the 
regulatory  flexibility  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
pt  seq.).  or  to  sections  202  and  205-of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMR.'M  (Public  Law  104-4).  In 
addition,  this  action  does  not 
significantly  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of 
UMRA.  This  rule  also  does  not 
significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 


FR  27655.  May  10,  1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent.  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23.  1997).  because  it  is  not 
economically  significant. 

This  technical  correction  action  does 
not  involve  technical  standards;  thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  The  rule  also 
does  not  involve  special  consideration 
of  environmental  justice  related  issues 
as  required  by  Executive  Order  12898 
i59  FR  7629.  February  16.  1994).  In 
issuing  this  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  a.'^ 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7,  1996). 
EPA  has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15.  1988)  by 
examining  the  takings  imphcations  of" 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takmgs"  issued  under  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.}. 
EPA's  compliance  with  these  statutes 
and  Executive  Orders  for  the  underlying 
rule  is  discussed  in  the  June  19,  1998 
Federal  Regi.ster  notice 

V,  Congressional  Review  Ac  t 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable,  unnecessary  or 
contrary  to  the  public  interest.  This 
determination  must  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As' 
stated  previously,  EPA  has  made  such  a 
good  cause  finding,  including  the 
reasons  therefor,  and  established  an 
effective  date  of  November  19.  1999. 
EPA  will  submit  a  report  containing  this 
rule  and  other  required  information  to 


the  U.S.  Senate,  the  U.S.  House  ot 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  This  action  is  not  a  'major 
rule  "  as  defined  by  5  U.S.C.  804(2). 

VI,  Immediate  Effective  Date 

EPA  is  making  this  rule  effective 
immediately.  The  rule  adopts 
amendments  which  are  purely  technical 
in  that  they  correct  mistakes  which  are 
clearly  inconsistent  with  the  Agency's 
stated  intent.  Comment  on  such  changes 
is  unnecessary  within  the  meaning  of  5 
U.S.C.  553(b)(3)(B).  For  the  same 
reasons,  there  is  good  cause  to  make  the 
rule  effective  immediately  pursuant  to  5 
U.S.C.  553(d)(3). 

List  of  Subjects 

40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  261 

Hazardous  waste.  Recycling. 
Recordkeeping  and  reporting. 

40  CFR  Part  266 

Environmental  protection.  Energy, 
Hazardous  waste.  Recycling,  Reporting 
and  recordkeeping  requirements. 

Dated:  November  15,  1999. 
Michael  Shapiro, 
Principal  Deputy  Assistant  Administrator. 

For  the  reasons  set  forth  in  llie 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  EEE — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Hazardous  Waste  Combustors 

2.  Section  63.1210  is  amended  by 
revising  paragraph  (b)(l)(ii)  introductory 
text,  (b)(l)(ii)(A).(b)(l)(ii)(B)  and 
(b)(l)(iv)  introductory  te.xt  to  read  as 
follows- 

§63.1210     What  are  the  notification 
requirements'' 

»  *  *  *  * 

(b)*   *   * 
(D*  *  * 

(ii)  As  applicable  to  each  source, 
information  on  key  activities  and 
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I'stinidtsni  dates  for  these  activities  that 
will  bring  the  source  into  compliance 
with  emission  control  requirements  of 
this  subpart.  The  submission  of  key 
activities  and  dates  is  not  intended  to  be 
static  and  vou  mav  revise  them  during 
the  period  the  NIC  is  in  effect.  You  must 
submit  revisions  to  the  Administrator 
and  make  them  available  to  the  public. 
You  must  include  the  following  key 
activities  and  dates 

(A)  The  dates  bv  which  vou  will 
develop  engineering  designs  for 
emission  control  systems  or  process 
changes  for  emissions. 

(B)  The  date  by  which  you  will 
commit  internal  or  e.xtemal  resources 
for  installing  emission  control  systems 
or  making  process  changes  for  emission 
control,  or  the  date  bv  which  vou  will 
issue  orders  for  the  purchase  of 
component  parts  to  accomplish 
emission  control  or  process  changes. 

♦         *         »         ♦         • 

(iv)  If  you  intend  to  comply,  but  will 
not  stop  burning  hazardous  waste  by 
October  1,  2001  a  certification  that: 
***** 

3  Section  fi3  1211  is  amended  by 
revising  paragraph  (b!  to  read  as  follows: 

§  63.1 211     Wtiat  are  thie  recordkeeping  and 
reporting  requirements? 

***** 

(b)  Compliancp  progress  reports 
associated  with  the  notification  of  intent 
to  complv.  (1)  General.  If  you  intend  to 
complv  with  the  emission  standards  and 
operating  requirements  of  this  subpart, 
then  not  later  than  October  1,  2001,  you 
must  complv  with  the  following,  unless 
you  comply  with  paragraph  (b)(2)(ii)  of 
this  section: 

(i)  Develop  engineering  design  for  any 
phvsical  modifications  to  the  source 
needed  to  complv  with  the  emission 
standards  of  this  subpart: 

(ii)  .Submit  applicable  construction  • 
applications  to  the  Administrator;  and 

(lii)  Document  an  internal  or  external 
commitment  of  resources,  i.e.  funds  or 
personnel,  to  purchase,  fabricate,  and 
install  anv  equipment,  devices,  and 
ancillarv  structures  needed  to  comply 
w  ith  the  emission  standards  and 
operating  requirements  of  this  subpart. 

(2)  Progress  Report,  (i)  You  must 
submit  to  the  .\dministrator  a  progress 
report  im  or  before  October  1.  2001 


which  contains  information 
documenting  that  you  have  met  the 
requirements  of  paragraph  (b)(1)  of  this 
section.  This  information  will  be  used 
by  the  Administrator  to  determine  if  you 
have  made  adequate  progress  towards 
compliance  with  the  emission  standards 
of  this  subpart.  In  any  evaluation  of 
adequate  progress,  the  Administrator 
may  consider  any  delays  in  a  source's 
progress  caused  by  the  time  required  to 
obtain  necessary  permits  from 
governmental  regulatory  agencies  when 
the  sources  have  submitted  timely  and 
complete  permit  applications 

(ii)  If  you  intend  to  comply  with  the 
emission  standards  and  operating 
requirements  of  this  subpart,  but  can  do 
so  without  undertaking  anv  of  the 
activities  described  in  paragraph  (b){l) 
of  this  section,  you  must  submit  a 
progress  report  documenting  either: 

(A)  That  you,  at  the  time  of  the 
progress  report,  are  in  compliance  with 
the  emission  standards  and  operating 
requirements:  or 

(B)  The  steps  you  will  take  to  comply, 
without  undertaking  any  of  the 
activities  listed  in  paragraphs  (b)(l)(i) 
through  (b){l)(iii)  of  this  section. 

(iii)  If  you  do  not  comply  with 
paragraphs  (b)(1)  or  (b)(2)(ii)  of  this 
section,  you  must  stop  burning 
hazardous  waste  on  or  before  October  1 . 
2001. 

(3)  Schedule,  (i)  You  must  include  in 
the  progress  report  a  detailed  schedule 
that  lists  key  dates  for  all  projects  that 
will  bring  the  source  into  compliance 
with  the  emission  standards  and 
operating  requirements  of  this  subpart 
for  the  time  period  between  submission 
of  the  progress  report  and  the 
compliance  date  of  the  emission 
stemdards  and  operating  requirements  of 
this  subpart. 

(ii)  The  schedule  must  contain 
anticipated  or  actual  dates  for  the 
following: 

(A)  Bid  and  award  dates,  as  necessary, 
for  construction  contracts  and 
equipment  supply  contractors; 

(B)  Milestones  such  as  ground 
breaking,  completion  of  drawings  and 
specifications,  equipment  deliveries. 
intermediate  construction  completions. 
and  testing; 

(C)  The  dates  on  which  applications 
will  be,  submitted  for  operating  permits 
or  licenses; 


(D)  The  dates  by  which  approvals  of 
anv  permits  or  licenses  are  anticipated; 

and 

(E)  The  projected  date  by  which  you 
expect  to  comply  with  the  emission 
standards  and  operating  requirements  of 
this  subpart. 

(4)  Notice  of  intent  to  comply.  You 
must  include  a  statement  in  the  progress 
report  that  you  intend  or  do  not  intend 
to  comply  with  the  emission  standards 
and  operating  requirements  of  this 
subpart, 

(5)  Sources  that  do  not  intend  to 
comply,  (i)  If  you  indicated  in  your  NIC 
vour  intent  not  to  comply  with  the 
emission  standards  and  operating 
requirements  of  this  subpart  and  stop 
burning  hazardous  waste  prior  to 
submitting  a  progress  report,  or  if  you 
meet  the  requirements  of 

§  63, 1206(a)(2).  you  are  exempt  from  the 
requirements  of  paragraphs  (bUD 
through  (b)(4)  of  this  section.  However, 
you  must  submit  and  include  in  a 
revised  NIC  the  date  on  which  you 
stopped  burning  hazardous  waste  and 
the  date(s)  vou  submitted,  or  plan  to 
submit  RCRA  closure  documents, 

(ii)  If  you  signify  in  the  progress 
report,  submitted  not  later  than  October 
1,  2001,  your  intention  not  to  comply 
with  the  emission  standards  and 
operating  requirements  of  this  subpart, 
vou  must  stop  burning  hazardous  waste 
on  or  before  October  1.  2001  and  you  are 
exempt  from  the  requirements  of 
paragraphs  (b)(1)  through  (b)(3)  of  this 
section, 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  of  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S,C.  6905,  6912(a),  6921, 
6922,  6924{y},  and  6938. 

2.  In  §  261.38  Table  1  is  amended  by 
revising  the  entr\-  for  "Antimony,  total" 
under  the  heading  Metals  to  read  as 
follows: 

w 

§261.38    Comparable/Syngas  Fuel 
Exclusion. 
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Table  1  to  §261.38  Detection  and  Detection  Limit  Values  for  Comparable  Fuel  Specification 


Chemical  name 


CAS  No. 


Composite 

value 

(mg/kg) 


Minimum 
required 


Heating         Concentration 
value  limit  (mg/kg  at         detection 

(BTU/lb)         10.000  BTU/lb) 


limit 
(mg/kg) 


Metals: 

Antimony,  total 


7440-3&-0     ND 
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PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND 
HAZARDOUS  WASTE  MANAGEMENT 
FACILITIES 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a).  3004,  6905, 
6906,  6912,  6922,  6924,  6925.  and  6937. 

2.  The  Appendix  VIII  table  to  Part  266 
is  amended  by  adding  the  note  after  the 
table  to  read  as  follows: 

.Appendix  VIII  Table  to  Part  2RR— 
Organic  Compounds  tor  Which 
Residues  .Musi  Be  Analyzed 

***** 

Note  to  the  table:  Analysis  is  not  required 
for  those  compounds  that  do  not  have  an 
established  F039  nonwastewater 
concentration  limit. 

[FR  Doc.  99-30235  Filed  11-18-99;  8:45  am] 
BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46CFR  Parts  10  and  15 

[USCG-1 999-6224] 
RIN  2115-AF23 

Licensing  and  Manning  for  Officers  of 
Towing  Vessels 

agency:  c:.)ast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Coast  Guard  establishes 
requirements  for  licensing  mariners  who 
operate  towing  vessels,  whether 
inspected  or  uninspected.  This  interim 
rule  creates  new  licenses  with  levels  of 
qualification  and  with  enhanced 
training  and  operating  e.xperience. 
including  practical  demonstrations  of 
skill:  it  also  ensures  that  all  towing 
vessels  will  be  manned  bv  officers 
holding  licenses  specifically  authorizing 
their  service.  It  should  improve 


navigational  safety  for  towing  vessels. 
Please  note  that  the  interim  rule  is 
identified  by  a  new  docket  number, 
because  the  docket  for  this  rulemaking 
has  been  transferred  to  the  Department 
of  Transportation  docket  which  can  be 
reviewed  on  the  Internet.  To  comment 
on  the  interim  rule,  follow  the 
procedures  described  in  the  ADDRESSES 
section. 

DATES:  This  interim  rule  is  effective 
November  20,  2000.  Comments  and 
related  material  must  reach  the  Docket 
Management  Facility  on  or  before 
Februan,'  17,  2000.  Comments  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  on  collection  of  information 
(OMB  Control  No.  2115-0623)  must 
reach  OMB  on  or  before  Januarj'  18, 
2000 

ADDRESSES:  To  make  sure  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  Bv  mail  to  the  Docket  Management 
Facility  (USCG-1 999-6224),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

(2)  By  hand  deliver},'  to  room  PL^Ol 
on  the  Plaza  level  of  the  Nassif  Building. 
400  Seventh  Street  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facilitv  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulator}-  Affairs, 
Office  of  Management  and  Budget.  725 
17th  Street  N\V..  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 


available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  on  this  rule,  contact 
Lieutenant  Commander  Luke  Harden, 
Office  of  Operating  and  Environmental 
Standards  (G-MSO),  202-267-0229;  e- 
mail  LHarden@comdt.uscg.mil.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Walker,  Chief,  Dockets.  Department  of 
Transportation,  telephone  202-366- 
9329. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (USCG-1999-6224J, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  vour 
comments  and  material  by  mail, 
deliver}',  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  \i«^w  of  them. 

Public  Meetmg 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
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fur  one  til  thf  [)"'  k''t  \lin.iCf!!i"ii! 
F'dcilitv  at  th»'  .uliiifs-,  imiiiT  ADDRESSES 
fxphiinin^  uhv  one  would  be 
beneficial.  If  ue  dctfrmine  that  one 
unuld  aid  this  nilcniaking.  we  will  hold 
me  at  a  time  and  place  announced  by 
I  later  until  e  in  the  Federal  Register. 

Background  and  Purpose 

On  lune  IM    1996.  we  published  a 
nntu.e  (if  priipnsed  rulemaking  (NPRM) 
in  the  Federal  Register  (61  FR  31332). 
In  preparing  this  interim  rule,  the  Coast 
(iuard  decided  to  place  this  project 
within  the  Department  of 
Transportation  Docket  Management 
System  This  administrative  shift  makes 
the  material  used  to  develop  this  rule 
more  available  to  the  public.  Although 
It  also  changes  the  docket  number,  it 
does  not  alter  the  fact  that  this  is  the 
same  rulemaking  begun  under  Docket 
Number  CGD  94-055   Please  follow  the 
procedures  outlined  in  DATES  and 
ADDRESSES  when  sul)mitting  comments 
on  this  rule  The  NT^RM  proposed 
updates  to  the  licensing,  training,  and 
(jualifications  of  operators  of  towing 
v  essels  to  reduce  marine  casu.ilties.  A 
more  detailed  treatment  of  the  following 
matters  appeared  in  the  preamble  to  the 
NPRM. 

The  NPRM  was  an  essential  part  of  a 
comprehensive  initiative  undertaken  by 
us  to  improve  navigational  safety  for 
towing  vessels   it  followed  our  report 
directed  bv  the  Secretary  of 
Transportation,  "ntitied  "Review  of 
Marine  Safety  issues  Related  tO- 
I  ri inspected  Towing  Vessels"  ("the 
K!'\  leu").  The  Review  identified 
improvements  in  licensing,  training, 
and  qualifications  of  operators  of 
uninspected  towing  vessels  (OUTVs) 
necessary  to  improve  safety. 

As  the' NPRM  stated,  the  Secretary  of 
Transportation  had  initiated  the  Review 
after  the  allision  in  September,  1993,  of 
a  towing  vessel  and  its  barges  with  a 
railroad  bridge  near  Mobile.  Alabama 
{"Amtrak  casualty").  The  National 
Transportation  Safety  Board  (NTSB)  had 
attributed  this  casualty,  at  least  in  part, 
to  the  Coast  Guard's  failure  to  establish 
higher  standards  for  the  licensing  of 
inland  operators  of  towing  vessels.  The 
Review;  a  previous  Coast  Guard  study 
entitled  "Licensing  2000  and  Beyond" 
("Licensing  2000");  and  other  research 
had  concluded  that  the  requirements  on 
licensing,  training,  and  qualifications  of 
personnel  that  operate  towing  vessels 
were  outdated  and  needed 
improvement. 

On  March  2.  1994,  we  published  a 
notice  that  announced  the  availability  of 
the  Review  and  scheduled  a  public 
meeting  to  seek  comments  on  its 
recommendations  (59  FR  10031).  The 


meeting,  on  April  4, 1994,  was  well 
attended  by  the  public  and 
representatives  from  a  wide  range  of 
towing  interests.  Public  comments,  both 
oral  and  written,  helped  shape  the 
NPRM. 

The  Merchant  Marine  Personnel 
Advisory  Committee  (MERPAC)  and  the 
Towing  Safety  Advisor>'  Committee 
(TSAC)  addressed  the  towing-safety 
initiative  as  articulated  in  the  Review. 
These  committees  and  several  of  their 
working  groups  had  created  reports  to 
address  licensing  and  training.  We  also 
used  these  reports  to  develop  the 
NPRM. 

Note,  also,  that  many  issues 
pertaining  to  licensing  and  training  of 
mariners  come  within  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers.  1978,  as  amended  in  1995 
(STCW).  An  interim  rule  (62  FR  34506 
(June  26,  1997))  carries  this  treaty  into 
domestic  effect.  This  interim  rule 
requires  mariners  serving  on  certain 
seagoing  towing  vessels  to  meet  the 
requirements  of  STCW  training, 
certification,  and  watchkeeping,  as 
stated  previously  in  the  NPRM  and 
SNPRM.  The  towing  vessels  affected  by 
STCW  are  those  that  are  200  gross  tons 
or  more  on  domestic  voyages  and  all 
towing  vessels  on  foreign  voyages.  For 
additional  discussion  on  the  effects  of 
STCW  see  our  response  to  your 
comments  numbered  94  through  96, 
found  later  in  this  preamble. 

We  received  over  787  comment  letters 
in  response  to  the  NPRM.  Because  of 
this  response,  we  published  a  notice  of 
intent  (61  FR  66642  (December  18, 
1996))  explaining  that  we  would  modif\' 
the  NPRM  along  lines  urged  by  public 
comment  and  the  advisory  committees, 
and  would  publish  the  changes  in  an 
SNPRM.  This  would  afford  the  public 
an  opportunity  to  comment  on  the 
changes  before  issuance  of  a  final  rule. 
We  published  the  SNPRM  on  October 
27,  1997  (62  FR  55548). 

During  February,  1998.  we  also  held 
four  public  meetings:  in  Memphis.  TN; 
Houston,  TX:  Boston,  MA:  and  Seattle, 
WA.  We  held  them  to  receive  additional 
views  on  the  licensing  issues  in  the 
proposed  rule.  The  Discussion  of 
Comments  and  Changes,  next, 
incorporates  the  concerns  of  the 
meetings'  attendees. 

We  are  publishing  this  interim 
(instead  of  a  final)  rule  so — 

1.  We  can  address  the  114  comment 
letters  we  received  in  response  to  the 
SNPRM; 

2.  We  can  address  the  concerns  of  the 
public  meetings'  attendees; 


3.  The  public  can  respond  to  changes 
arising  from  those  letters  and  concerns; 
and 

4.  We  can  fulfill  our  commitment  to 
the  members  of  the  towing  community 
by  providing  them  another  opportunity 
to  comment  on  our  proposed  changes  to 
the  licensing  regulations. 

Discussion  of  Comments  and  Changes 


Topic 


Apprentice  Mate  (Steersman)  .... 

Assistance  towing  

Company  Responsibility  

Cost  

Definitions  

Demonstration  of  proficiency 

Designated  Examiners  

General  

Grandfatfienng  of  licenses  

Horsepower  

Public  Input  

Refresher  Courses  and  Training 
Regional  Examination  Centers  ... 

Responsibility  of  tfie  Master  

Route  Endorsements 

Safety 

Simulators 

STCW    

Whistleblowers 

Comments  beyond  the  scope  of 
ttiis  rulemaking  


Comments 


1-8 

9-12 

13 

14-17 
18-24 
25-30 
31-38 
39^0 
41-56 
57-58 
59-60 
61-69 

70 
71-72 
73-85 

86 
87-93 
94-96 
97-99 

100-118 


Apprentice  Mate  (Steersman) 

(1)  One  comment  stated  that  direct 
supervision  of  the  apprentice  mate  may 
be  costlv  to  small  businesses. 

The  direct  supervision  would  ensure 
the  highest  level  of  training.  This 
interim  rule  formalizes  the  current  and 
"best"  practices  for  training.  As  we 
explain  in  Small  Entities,  later  in  the 
preamble,  we  expect  the  increase  in 
costs  to  small  businesses  to  be  minimal. 

(2)  One  comment  questioned  whether 
the  Coast  Guard  regards  apprentice 
mates  (steersmen)  as  additional  crew 
rather  than  as  deckhands  with  added 
responsibility. 

The  apprentice  mate  (steersman),  if 
anv.  is  not  a  member  of  the  crew 
required  bv  the  rules  on  manning  in  46 
CFR  part  15.  An  apprentice  mate 
(steersman)  may  be  a  deckhand  working 
towards  licensure.  However,  the 
decision  how  to  bring  mariners  along  as 
licensed  personnel,  and  e\en  the 
decision  whether  to  bring  them  along, 
will  still  reside  with  employers. 

(3)  Two  comments  noted  that  the  new 
license  appears  to  be  a  form  of  the  first- 
class  pilot's  license  and  suggested 
reinstating  the  system  of  first-class 
pilots. 

Mariners  should  not  confuse  any  new 
license  brought  about  by  this  rule  with 
a  first-class  pilot's  license.  Not  only  are 
the  requirements  different:  the  authority 
to  issue  a  first-class  pilot's  license  is 
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limited  by  route,  which  might  not 
include  any  of  the  Western  Rivers. 

(4)  Two  comments  suggested  that  the 
step  of  apprentice  mate  (steersman)  in 
the  mariner's  career  path  is 
unnecessary. 

The  new  step  in  the  licensing 
structure  ensures  that  the  mariner  gets 
the  most  out  of  training.  The  mariner 
will  see  the  greatest  benefits  from 
training  through  the  practical 
application  of  thp  knowledge  required 
to  pass  the  writtpn  exam  for  apprentice 
mate. 

(5)  One  comment  suggested  that  only 
the  master,  not  the  mate  (pilot),  should 
train  the  apprentice  mate  (steersman). 

We  agree  that  the  master  is  probably 
the  best  trainer  in  most  circumstances. 
However,  we  concluded  that  the  mate 
(pilot)  standing  the  back  watch  is  also 
qualified  to  operate  the  vessel  and  that 
he  or  she  mav  be  a  better  trainer  in  some 
cases.  Limiting  the  training  to  only  the 
master  could  hamper  it.  since  the  master 
can  be  on  dutv  for  only  12  hours  a  day. 

(6)  Several  comments  noted  that  the 
SNPRM  did  not  address  the  operators  of 
harbor  tugs.  They  recommended  that  the 
licensing  structure  for  these  operators 
comprise  two  steps,  apprentice  mate 
and  master,  and  a  90-day  familiarization 
period  for  local  operations  of  harbor 
tugs. 

Harbor  tugs — working  in  what  is  now 
"harbor  assist" — do  not  usually  have  a 
back  watch,  which  limits  or  eliminates 
the  opportunity  to  operate  under  the 
authority  of  the  mate  (pilot)  license. 
After  reviewing  TSAC's 
recommendation  on  the  subject  and 
considering  the  w^ay  this  issue  was 
addressed  in  the  SSjPRM.  we  changed 
the  licensing  structure  proposed  for 
vessel  assist — now  "harbor  assist" — to 
require  an  apprentice  mate  (steersman) 
license  before  advancing  to  master  of 
harbor  assist.  The  SNPRM  proposed  a 
two-step  structure  that  skipped  the 
apprentice  mate  (steersman)  license. 
The  process  instated  here  will  restrict  a 
master's  license  to  harbor  assi.st. 

(7)  Several  comments  stated  that  the 
12  months  of  service  after  the 
completion  of  the  service  exam  is 
unreasonable  and  that  this  requirement 
would  create  a  burden  on  the  industry. 
The  comment  also  proposed  a  less- 
stringent  level  of  testing  for  the 
apprentice  mate  (steersman)  license. 

We  disagree.  Under  the  current 
licensing  system  for  operators  of 
uninspected  towing  vessels,  a  mariner 
may  begin  operating  the  vessel  after 
passing  the  appropriate  examination 
and  showing  36  months  service  on 
towing  vessels.  In  this  rulemaking,  a 
mariner  may  be  placed  in  charge  of  the 
navigation  of  the  towing  vessel,  as  a 


mate,  after  showing  30  months  service. 
We  believe  that  mariners  will  receive 
more  thorough  and  effective  training 
operating  a  vessel  during  the  12-month 
period  after  passing  the  exam  for 
apprentice  mate  (steersman)  license  and 
obtaining  the  mate  (pilot)  license, 

(8)  One  comment  asserted  that  the 
would-be  apprentice  m.ate  (steersman) 
already  undergoes  testing  on  those 
subjects  listed  in  Table  10,910-2, 

We  disagree.  Table  10.910-2  outlines 
the  subjects  that  the  candidate  for 
apprentice  mate  (steersman)  will  be 
required  to  have  knowledge.  We  want 
the  apprentice  mate  (steersman)  to  have 
passed  that  exam,  then  to  use  this 
knowledge  in  the  time  before  applying 
for  his  or  her  license  as  mate  (pilot), 
which  allows  standing  of  the  back 
watch. 

Assistance  Towing 

(9)  One  comment  stated  that  an 
endorsement  for  assistance  towing  is 
necessary. 

We  already  require  an  endorsement 
for  assistance  towing  on  a  license  other 
than  a  towing  license.  The  lesser 
included  authority  will  remain  for 
masters  of  towing  vessels  and  for 
masters  or  mates  authorized  service  on 
inspected  vessels  over  200  gross  tons, 
with  licenses  endorsed  for  towing. 

(10)  One  comment  suggested  that  the 
Coast  Guard  should  license  mariners 
performing  either  assistance  towing  or 
towing  for  hire. 

We  do  license  assistance  towers  to 
engage  in  assistance  towing, 

(11)  One  comment  recommended  that 
we  keep  assistance  towing  separate  from 
the  operation  of  uninspected  towing 
vessels. 

We  do. 

(12)  Two  comments  requested  that  the 
Coast  Guard  clarif\'  the  term  "assistance 
towing  "  so  it  is  clear  who  is  exempt. 

Sections  10.103  and  15.301(a)  define 
"assistance  towing."  This  interim  rule 
defines  "disabled  vessel"  to  clarify  the 
relation  of  assistance  towing  to  disabled 
vessels. 

Company  Responsibilitv 

(13)  One  comment  suggested  that  the 
Coast  Guard  clarif\'  that  the 
requirements  for  a  towing  vessel  do  not 
apply  to  an  inspected  passenger  vessel 
that  serves  as  a  propelling  vessel  for  an 
inspected  passenger  barge. 

In  this  scenario,  the  master  of  the 
inspected  passenger  vessel  would  hold 
lesser  included  authority  to  operate  a 
towing  vessel.  This  interim  rule  does 
require  the  master  of  the  inspected 
passenger  vessel  to  hold  a  towing 
endorsement  on  his  or  her  license. 


Cost 

(14)  One  comment  asked  whether  the 
cost  of  traveling  to  the  REC  is  included 
in  the  Regulator^'  Evaluation.  Another 
stated  that  mariners  do  not  have  the 
luxury  of  planning  ahead  for  an 
appointment  with  the  REC.  given  the 
schedules  of  some  towing  jobs. 

We  did  not  include  the  cost  of 
traveling  to  the  REC  in  the  Evaluation, 
because  we  carmot  determine  it: 
Mariners  need  go  to  specific  RECs  only 
when  their  licenses  are  geographically 
limited  and  the  local  OCMIs  must 
decide  whether  to  grant  limited 
licenses.  Ciurent  license-holders  can 
renew  by  mail,  if  they  provide  the 
necessary  documents,  and  can  thereby 
eliminate  trips  to  the  RECs.  This 
rulemaking  does  not  change  the  5-year 
validity  of  a  license. 

(15)  One  comment  requested  that  the 
Coast  Guard  specify  the  exact  cost  of 
reviewing  a  license. 

46  CFR  10.109  lists  the  fees  charged 
for  transactions  concerning  licenses. 
From  time  to  time,  by  notice-and- 
comment  rulemaking,  the  Coast  Guard 
adjusts  these  fees  so  that  they  cover  the 
actual  costs  to  the  Coast  Guard  of 
rendering  the  services.  See  current 
rulemakings  (64  FR  42812  (August  5. 
1999)  and  64  FR  44786  (August  17, 
1999)1  adjusting  fees  charged  for  hcense 
transactions. 

(16)  One  comment  pointed  out  that, 
unless  mariners  are  grandfathered  into 
the  new  licensing  structure,  small 
businesses  will  lose  considerable 
revenue  while  some  will  go  out  of 
business. 

We  will  grandfather  mariners,  with 
current  licenses  for  OUTV,  as  master  or 
mate  (pilot)  of  towing  vessels.  There 
probably  will  not  be  a  large  number  of 
mariners  with  licenses  as  second-class 
OUTV  who  will  need  to  renew  their 
licenses  as  mate  (pilot)  of  towing 
vessels. 

(17)  One  comment  argued  that  the 
impact  on  small  businesses  is  greater 
than  the  SNPRM  stated.  It  continued 
that  companies  will  have  difficulty 
completing  the  increased  paperwork 
and  finding  employees  with  the 
increased  experience. 

The  experience  required  will  not 
affect  the  mariners  who  alreadv  hold 
their  OUTV  licenses.  The  analyses  in 
the  preamble  of  this  interim  rule  treat 
the  impacts  of  this  interim  rule  on  small 
businesses,  in  terms  of  both  monetarj' 
costs  and  paperwork. 

Definitions 

(18)  One  comment  requested  that  the 
Coast  Guard  inform  mariners  that  the 
definitions,  which  were  removed  from 
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thi>  nilemakiriR  and  were  included  in 
the  one  on  STcHv,  still  appiv  to  46  CFR 
parts  10  and  15.  as  appropriate. 

The  NPRM  in  this  rulemaking 
proposed  definitions  for  "Coast  Guard- 
a(  (  epted,    "desitinated  examiner," 
practical  demonstration,"  "qualified 
instructor."  and    standard  of 
competence,"  which  were  incorporated 
into  46  CFR  parts  10  and  15  (and  12)  as 
ajjpropriate  by  the  rulemaking  on 
STCW.  Since  the  definitions  were  and 
continue  to  be  in  effect,  it  was 
unnecessary  to  include  them  in  the 
SN'PRM  for  this  rulemaking,  and  it  is 
unnecessary  to  mclude  them  in  this 
interim  rule. 

Qq)  One  comment  suggested  that  the 
RtCs  receive  guidance  on  the  terms 
"mate"  and  "pUot."  It  also  asked  how 
the  terms  will  appear  on  licenses  and 
what  term  will  apply  to  mariners  on  the 
Great  Lakes  Two  comments 
recommended  that  a  licensed  officer  not 
be  called  a  mate,  which  traditionally 
refers  to  a  deck  hand. 

The  licensing  requirements  for  mate 
and  pilot  of  towing  vessels  will  be  the 
same  The  mariner  applying  for  the 
license  can  decide  on  the  title,  mate  or 
pilot  The  mariner  should  keep  in  mind 
that,  if  he  or  she  changes  the  area  of 
operation,  the  title  mav  not  be 
appropriate  and  may  entail  a  fee  to  have 
it  changed  on  his  or  her  license. 

(20)  Several  comments  requested  that 
the  Coast  Guard  chirifv  the  term 

unlimited."  Two  comments  stated  that 
the  words  "less  than  200  gross  tons" 
mav  load  to  confusion. 

The  term    unlimited"  appears  in 
§§  10.4B4  and  10.465  of  die  SNPRM 
only  to  distinguish  betw^een  restricted 
licenses  and  others.  Therefore,  licenses 
for  towing  vessels  will  not  bear 
"unlimited"  endorsements,  and  we  have 
removed  that  term  from  this  rule. 
Omission  of  the  term  will  imply  that  the 
licenses  are  not  restricted  to  harbor 
assist  or  to  local  geographical  areas. 
.Mso.  to  eliminate  confusion,  we  have 
removed  the  phrase  "less  than  200  gross 
tons." 

f2\)  One  comment  asked  whether  the 
tfrm    assistance  towing"  would  confine 
thi'  mariners  to  one  barge  at  a  time. 

'.\ssistance  towing"  already  carries  a 
(iefinition  in  the  ndes.  and  this 
rulemaking  is  not  changing  it;  however, 
this  rulemaking  also  contains  a 
definition  of  "disabled  vessel"  that 
clarifies  the  former  definition  of 
"assistance  towing".  Towing  barges 
does  not  constitute  assistance  towing, 
since  barges,  by  definition,  never  move 
under  their  own  power. 

(22)  One  comment  recommended  not 
amending  the  terms  "captain,"  "mate," 
and  "pilot." 


We  are  not  changing  the  term 
"captain."  However,  a  mariner  could 
choose  either  "mate"  or  "pilot" 
depending  on  the  area  in  which  he  or 
she  operates.  For  example,  a  mariner 
licensed  for  oceans  would  probably 
choose  the  term  "mate"  of  towing 
vessels,  while  a  mariner  licensed  for 
Western  Rivers  would  probably  choose 
the  term  "pilot"  of  towing  vessels. 

(23)  Many  comments  noted  that  a 
private  company  owns  the  trademark 
rights  to  the  term  "vessel  assist." 
Another  comment  suggested  the  term 
"commercial  assist"  to  replace  the  term 
"vessel  assist."  Yet  another  stated  that 
the  term  "vessel  assist"  is  easy  to 
confuse  with  "assistance  towing." 

We  agree  that  "vessel  assist",  whether 
or  not  it  conflicts  with  commercial 
usage  of  the  term,  sounds  too  much  like 
"assistance  towing."  Therefore,  we  are 
changing  "vessel  assist"  to  "harbor 
assist." 

(24)  One  comment  requested  that  the 
Coast  Guard  define  "accepted  training 
course." 

There  is  already  a  definition  of  Coast 
Guard-accepted,  which  applies  to 
training  courses,  in  §  10.103. 

Demonstration  of  Proficiency 

(25)  Several  comments  suggested  that 
the  Coast  Guard  require  check-rides  to 
demonstrate  proficiency  only  for 
mariners  charged  with  negligence  or 
violation  of  statute  or  rules.  Other 
comments  stated  that  a  check-ride 
demonstration  should  apply  only  for 
new  licenses. 

We  agree  that  new  mariners  in  the 
towing  industry  must  demonstrate 
proficiency  before  being  authorized  to 
operate  the  back  watch.  We  maintain 
that  requiring  a  demonstration  of 
proficiency  for  mariners  who  have  had 
action  taken  against  their  license  and  for 
all  applicants  for  new  licenses  is  one  of 
the  best  methods  to  prevent  marine 
casualties. 

(26)  One  comment  asked  the  Coast 
Guard  to  provide  a  more  complete 
explanation  of  the  one-half  hour  of 
management  time  required  of  mariners 
performing  a  final  check-ride. 

This  is  simply  the  time  the  master  or 
mate  needs  to  prepare  the  final  check- 
ride  report  or  document  (that  was  filled 
out  by  the  Designated  Examiner)  for 
delivery  to  the  REG. 

(27)  Several  comments  stated  that 
check-rides  are  unnecessary  for  holders 
of  OUTV  licenses.  They  suggested  that 
a  company  letter  or  a  mariner's  record 
of  performance  should  be  sufficient  as 
proof  of  proficiency.  One  comment 
suggested  that  a  company  letter 
demonstrating  service,  not  navigational 


proficiency,  should  be  all  such  a 
mariner  needs  for  license  renewal. 

We  expect  that  no  requirement  of 
demonstration  of  proficiency  for  current 
holders  of  OUTV  licenses  will  be 
necessarv.  However,  unless  these 
holders  furnish  documentation  of 
proficiency  during  the  validity  of  their 
current  licenses,  we  may  require  a 
demonstration  of  proficiency  before 
renewal  of  their  licenses. 

(28)  One  comment  noted  that 
proficiency-testing  imposes  an 
economic  burden  on  license  holders. 
This  comment  recommended  that 
companies  maintain  records  of 
proficiency. 

We  strongly  encourage  companies  to 
maintain  record  of  proficiency,  but  the 
mariners  have  their  own  responsibility 
to  maintain  records  of  the  training 
received  and  experience  demonstrated 
during  the  validity  of  their  licenses. 

(29)  One  comment  recommended  that 
the  Coast  Guard  allow  trip  pilots  to 
submit  daily  logs  rather  than  undergo 
check-ride  demonstrations. 

If  a  dailv  log  includes  training 
received  and  drills  held,  such  as  man- 
overboard  and  fire  drills,  it  certainly  can 
be  part  of  the  documentation  necessary 
to  demonstrate  proficiency. 

(30)  One  comment  requested  that  the 
Coast  Guard  clarify  the  qualifications  of 
the  persons  administering  the  check- 
rides. 

The  persons  administering  the  check- 
rides  will  be  designated  examiners  as 
defined  in  the  current  rules  and  in 
Navigation  and  Vessel  Inspection 
Circular  (NVIC)  6-97.  To  become  a 
designated  examiner,  a  person  must 
produce  documentary  evidence  that  he 
or  she — 

(a)  Has  experience  or  training,  or 
received  instruction  in  assessment 
techniques; 

(b)  Is  qualified  in  the  task  for  which 
the  assessment  is  being  conducted;  and 

(c)  Holds  the  appropriate  level  of 
license,  endorsement,  or  other 
professional  credential  suitably  related 
to  the  area  of  assessment. 

Designated  Examiners 

(31)  One  comment  noted  the  difficulty 
in  assessing  an  individual's  ability  in 
one  opportunity  to  demonstrate 
proficiency.  The  captain  of  a  vessel  is  in 
a  better  position  to  assess  someone's 
abilities,  since  he  or  she  can  observe  a 
person's  performance  over  time. 

The  captain  and  mate  (pilot)  will  be 
integral  parts  of  a  mariner's  training.  Yet 
the  designated  examiner  will  observe 
such  practical  proficiency  as  may  be  the 
result  of  their  training  of  the  mariner. 

(32)  One  comment  recommended  that 
the  Coast  Guard  ensure  that  the 
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designated  examiner  implements  the 
examination  process  fairly. 

We  will  ensure  this,  as  much  as 
possible,  and  also  that  the  training  and 
evaluation  of  mariners  are  consistent. 

(33)  Many  comments  recommended 
that  tlip  Coast  Guard  clarifS-  the 
qualifications  and  the  selection  process 
for  designated  examiners.  One  comment 
recommended  that  every  examiner 
should  hold  a  master's  license. 

We  will  thoroughly  evaluate  the 
application  of  a  would-be  examiner 
before  we  issue  a  letter  of  approval. 
.\gain.  we  recognize  that  the  captain 
(master),  in  most  cases,  may  he  the  most 
qualified  to  conduct  the  training  leading 
up  to  the  demonstration  of  proficiency 
but  that  he  or  .she  may  not  desire  to  be 
an  examiner 

(34)  One  comment  suggested  using 
designated  examiners  only  for  new  or 
suspended  licenses. 

This  interim  rule  does  require 
examiners  for  new  or  suspended 
licenses:  but  we  may  also  require  a 
check-ride  with  an  examiner,  if  the 
documentation  for  renewal  is  not 
sufficient  (see  §  10.2U9  m  the  regulatory 
text  of  this  interim  rule). 

(35)  Several  comments  suggested  that 
the  Coast  Guard  train,  select,  and 
qualify-  designated  examiners  so  that 
these  processes  are  free  from  corporate 
influence.  One  comment  suggested  that 
each  examination  should  involve  two 
examiners,  one  from  thp  C^oast  Guard 
and  one  from  the  companv. 

We  see  the  merit  in  this  concept,  but 
we  want  companies  to  take  more 
responsibility  for  this  process.  Our  goal 
IS  to  empower  the  companies  to  seek 
out.  from  their  own  ranks,  mariners  who 
possess  the  ability  to  bef:ome  designated 
examiners.  Although  the  suggestion  of 
having  two  examiners  appears  to  be  a 
good  concept,  it  would  be  excessive  and 
cost-prohibitive  to  the  mariner  and  the 
industry 

(36)  One  comment  recommended  that 
the  Coast  Guard  clarif\-  how  the 
designated  examiners  conduct  their 
assessments. 

This  issue  is  complex  because  there 
are  so  many  different  types  of  "towing" 
within  the  industry.  The  examiners 
would  have  to  tailor  the  demonstration 
of  proficiency  (check-ride)  to  the 
specific  experience  and  training  of  the 
mariner  for  the  route  and  type  of 
towing. 

(37)  One  comment  nnted  the  problem 
of  finding  a  designated  examiner  with 
the  wide  range  of  experience  required  to 
assess  people  in  an  industry  that 
requires  diverse  skills  and  experience. 

We  agree  that  an  examiner  who  could 
assess  mariners  in  all  facets  of  the 
industrv  would  not  be  easv  to  find.  For 


this  reason,  the  Coast  Guard  will  issue 
examiners'  certificates  for  certain 
portions  of  the  industry.  (For  this 
reason,  too,  companies  should  furnish 
their  own  examiners.)  This  would  not 
preclude  a  mariner  from  being  an 
examiner  for  more  than  one  portion  or 
even  for  all  portions  of  the  industry,  but 
we  expect  that  any  one  examiner  would 
specialize  in  one  or  a  few  portions,  such 
as  harbor  assist,  fleeting,  long-line,  or 
river  towing  (this  last  usually  associated 
with  pushing  ahead), 

(38)  Two  comments  approved  of  a 
company-designated  examiner.  One 
comment  stated  that  such  an  examiner 
will  have  more  of  a  vested  interest  in 
ensuring  that  a  mariner  is  qualified  than 
will  a  Coast  Guard  examiner. 

We  expect  this  to  be  true  in  most 
cases,  which  is  consistent  with  the 
concept  of  empowering  both  the 
company  and  the  mariner. 

General 

(39)  One  comment  stated  that  towing 
on  brown  and  towing  on  blue  waters 
should  fall  under  distinct  regulatory 
regimes. 

Towing  on  the  two  routes  does  differ 
in  some  respects.  The  navigation 
requires  the  use  of  different  charts,  from 
the  Army  Corps  of  Engineers  and  the 
National  Oceanic  and  Atmospheric 
Administration,  respectively.  But  it  does 
not  differ  so  much  as  to  make  distinct 
regimes  advisable. 

(40)  One  comment  suggested  that  the 
Coast  Guard  determine  whether  it  is 
necessary  to  exempt  towing  vessels  of 
less  than  200  gross  tons  engaged  in 
mining  minerals  and  drilling  oil. 

Under  46  U.S.C.  8905(b),  the 
requirement  that  a  towing  vessel  be 
operated  by  a  licensed  individual  does 
not  apply  to  towing  vessels  of  less  than 
200  gross  tons  engaged  in  the  offshore 
exploitation  of  minerals  and  oil.  if  the 
vessels  have  sites  or  equipment  serving 
the  offshore  mineral  and  oil  industry  as 
their  places  of  departure  or  their 
ultimate  destinations. 

Grandfathering  of  Licenses 

(41)  We  received  18  comments 
concerning  the  grandfathering  of 
existing  licenses.  Most  of  the  comments 
requested  information  on  the  process 
and  requirements  for  current  holders  of 
licenses  to  obtain  licenses  under  the 
new  license  structure.  Several 
comments  suggested  that  the  Coast 
Guard  ensure  that  the  mariners  have  the 
required  experience  and  familiarity  of 
routes  before  grandfathering  their 
licenses. 

Current  h(ilders  of  OUTV  and  second- 
class  OUTV  licenses  will  not  have  to  get 
new  licenses  until  they  either  upgrade 


or  renew  these  licenses.  At  that  time,  we 
will  issue  their  licenses  as  master  or 
mate  (pilot)  of  towing  vessels.  When  a 
mariner  renews  his  or  her  license  as 
master  or  mate  of  vessels  of  appropriate 
gross  tormage  or  as  first-class  pilot 
holding  an  endorsement  on  his  or  her 
license  for  towing  vessels,  we  will 
endorse  the  new  license  for  towing 
vessels,  if  the  holder  can  prove  recent 
towing  service.  In  the  towing  industry, 
this  documentation  is  the  only  way  we 
can  ensure  that  the  mariners  have  the 
required  experience  and  familiarity  of 
routes  for  renewal  of  their  licenses.  We 
cannot  depend  on  shipping  articles, 
discharges,  and  official  logbooks  to 
verify  experience,  because  thev  are  not 
required  on  most  towing  vessels.  Of 
course,  when  vessels  keep  them 
anyway,  we  may  use  them  to  verify 
experience, 

(42)  Two  comments  suggested  that  the 
Coast  Guard  specify  which  mariners 
may  be  grandfathered.  For  example,  one 
comment  recommended  that  the  Coast 
Guard  renew  the  licenses  of  masters  of 
vessels  100  gross  tons  or  less. 

Holders  of  OUTV  licenses  will  receive 
licenses  as  master  of  towing  vessels 
upon  renewal.  Holders  of  licenses  as 
master  of  inspected,  self-propelled 
vessels,  or  as  mate  or  pilot  of  inspected, 
self-propelled  vessels  of  more  than  200 
gross  tons,  will  receive  the  same  license 
and  an  endorsement  for  towing  vessels 
if  they  are  operating  in  the  towing 
industry.  We  do  not  anticipate  renewing 
any  second-class  OUTV  licenses,  since 
the  mariners  holding  these  licenses 
should  be  eligible  for  licenses  as  master 
of  towing  vessels  by  the  time  their 
licenses  expire. 

(43)  Two  comments  recommended 
that  the  Coast  Guard  clarify  how  the 
mariner  will  prove  prior  deck  service 
when  there  is  currently  no  guidance  for 
the  Regional  Examination  Centers 
(RECs)  and  when  previous  employers 
have  gone  out  of  business  or  have  been 
consolidated. 

The  towing  officers'  assessment 
record  may  be  a  valuable  tool  to 
overcome  this  problem  by  documenting 
vessels  and  dates,  along  with  any 
records  of  employment  or  training  the 
individual  mariner  may  keep. 

(44)  Several  comments  agreed  that  at 
least  18  months  of  prior  deck  service  for 
the  mate  (pilot)  is  a  good  requfrement. 
Two  comments  suggested  that  the  18 
months  should  be  extended  to  36 
months.  One  comment  suggested  that 
even  the  18  months  was  too 
burdensome  on  the  mariner. 

We  recognize  the  support  of  the  18 
months  of  service  for  a  mate  (pilot),  but 
disagree  with  the  suggestion  that  it  be 
extended  to  36  months.  We  do  not  want 
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til  ovt'rhurdeii  the  ncu  mdnntTs  coining 
mln  the  towing  industr\-.  However,  the 
intent  nf  this  rulemaking  is  tfl  increase 
the  level  of  safety,  therefore,  we  are 
adopting  the  IH  months  of  service  as 
proposed  in  the  SNPRM. 

145)  One  comment  requested  that  the 
Coast  C'fuard  clarifv  the  term  "on  deck." 

We  consider    on  deck"  to  indicate 
working  in  the  deck  department  as 
opposed  to  in  the  engineering  or 
steward's  department. 

(4B)  Two  comments  noted  that  the 
requirement  of  1  vedr  of  sea  service  as 
a  mate  (pilot)  before  the  Coast  Guard 
issues  a  masters  license  could  place  a 
burden  on  small  companies  or  affect  the 
availability  of  licensed  personnel. 

This  requirement  equates  to  the 
current  one  for  a  second-class  OUTV 
license.  We  now  authorize  anyone 
holding  this  license  to  stand  the  back 
watch  Small  companies  are  already 
investing  time  and  effort  to  develop 
OUTVs.  Making  the  step  process 
mandatory  for  new  licenses  will 
improve  that  process  by  providing 
milestones  toward  obtaining  the  license 
as  master  of  towing  vessels. 

(47)  One  comment  suggested  that  the 
Coast  Guard  accept  or  give  partial  credit 
for  service  on  tugs  of  less  than  26  feet. 

We  disagree  vVhile  the  legal 
definition  of  a  towing  vessel  (46  U.S.C 
2101(40))  does  not  specify  a  minimum 
length,  the  licensing-and-manning 
statute  (46  I'.SC.  8904(ajJ  states  that  a 
licensed  individual  must  operate  a 
towing  vessel  that  is  at  least  26  feet  in 
length.  To  ensure  that  the  experience  is 
comparable,  we  established  the 
minimum  length  of  8  meters  (26  feet). 

(48)  Severat  comments  requested  that 
the  Coast  Guard  explain  the  relationship 
and  differences  between  the  training- 
record  book  required  under  .STCVV  and 
the  one  proposed  in  the  N'PRM. 

The  training-record  book  required  by 
STCW  is  not  as  flexible  as  the  towing 
officers'  assessment  record  required  by 
this  interim  rule  for  towing  vessels; 
therefore,  for  an  original  license  as  mate 
(pilot)  of  towing  vessels  you  can  not 
substitute  an  STCIW  training-record 
book  for  the  towing  officers'  assessment 
record  nor  can  you  substitute  the  towing 
officers'  assessment  record  for  the 
STCW  training  record  book.  For 
example,  all  requirements  for  STCW 
must  be  met  to  get  an  STCW 
endorsement:  whereas,  if  the  license 
need  not  hear  an  STCW  endorsement 
(as,  for  example,  it  need  not  for  towing 
inland),  the  towing  officers'  assessment 
record  need  only  attest  proficiency  in 
the  kind  of  towing  the  mariner  is 
working  m 

(49)  One  comment  asked  the  Coast 
(iuard  to  clanfv  the  "unlimited"  section 


of  the  towing  officers'  assessment 
record. 

The  assessment  record  does  not  have 
an  "unlimited"  section.  But,  if  you 
completed  all  the  sections  of  the 
assessment  record  and  demonstrated 
proficiency  in  all  the  different  types  of 
towing,  we  would  not  limit  you  to  any 
one  type  of  towing. 

(50)  Many  comments  stated  that  the 
towing  officers'  assessment  record 
would  be  a  good  tool  to  track  the 
experience  of  each  mariner,  but  several 
requested  that  the  Coast  Guard  provide 
a  more  complete  discussion  of  the 
requirements  for  maintaining  the 
assessment  record.  The  comments 
raised  questions  like,  "What  entries  are 
included?"  and  "Will  there  be  a  phase- 
in  period?" 

We  require,  for  demonstration  of 
proficiency,  entries  that  have  the 
footnote  "All"  and  the  footnotes  for  a 
particular  route  desired:  "O'  for  oceans, 
"C"  for  coastwise  and  neeu-coastal.    I" 
for  inland  and  Great  Lakes,  "WR    lor 
Western  Rivers  and  "R"  for  rivers 
Moreover,  the  assessment  record  will 
allow  space  to  enter  the  vessels  served 
on,  dates  served,  routes,  drills 
participated  in,  and  all  training 
received.  As  this  rule  is  effective  on 
November  20.  2000,  the  phase-in  period 
is  1  year. 

(51)  Several  comments  requested  that 
the  Coast  Guard  keep  the  requirements 
of  the  assessment  record  simple  and 
standardized.  One  comment  noted  that 
a  standardized  format  would  assist  the 
RECs  in  the  review  process. 

We  will  standardize  the  assessment 
records  as  much  as  possible  and  clearly 
identify  the  requirements.  However,  as 
mentioned  earlier  in  this  section,  the 
type  of  towing  that  the  vessels  are 
engaged  in  will  determine  what  other 
items  need  to  be  addressed.  Before  the 
effective  date  of  the  interim  rule,  we 
will  develop  guidance  for  the  RECs  to 
standardize  the  assessment  records' 
evaluations. 

(52)  Several  comments  stated  that  a 
towing  officers'  assessment  record 
would  impose  a  paperwork  burden  on 
the  mariners.  One  comment  suggested 
that  the  vessel's  daily  log  should  fulfill 
the  requirements  of  this  rulemaking. 

We  address  the  paperwork  burden 
under  Costs,  within  Regulator,' 
Evaluation,  and  under  Collection  of 
Information  later  in  the  preamble.  We 
agree  that  a  vessel's  daily  log  could  aid 
the  mariner  in  keeping  track  of  his  or 
her  experience;  but  such  logs  are  not 
required  on  most  towing  vessels.  If  the 
vessel  keeps  such  a  log.  the  mariner  may 
use  it. 

(53)  Two  comments  recommended 
that  the  captain  of  the  vessel,  not  the 


employer,  verify  the  information  in  the 
towing  officers'  assessment  record. 

While  the  master  is  the  best  person  to 
verify  completion  of  tasks  in  the 
assessment  record,  companies  have  to 
work  with  the  captain  to  ensure  that 
mariners  get  appropriate  credit  for 
experience  gained  during  underway 
time.  (Cooperation  between  companies 
and  captains  is  also  consistent  with  the 
Review's  recommendation  that 
companies  assume  more  responsibility 
for  the  training  of  their  crews. 

(54)  One  comment  noted  that  it  would 
take  longer  than  1  hour  over  a  3-year 
period  to  learn  and  complv  with  the 
requirements  of  this  rulemaking. 

The  1  hour  referred  to  is  only  for 
filling  out  the  paperwork,  and  is  an 
average  estimated  for  all  licensed 
OUTVs. 

(55)  One  comment  stated  that  there 
would  be  a  burden  on  employers  to 
maintain  records  for  each  mariner. 

We  determined  that  companies  are 
alreadv  gathering  the  required 
information  for  other  purposes  such  as 
pav.  benefits,  and  billing  for  services 
rendered;  therefore,  records 
maintenance  should  not  be  an  added 
burden  to  the  employers. 

(56)  Two  comments  stated  that  this 
rule  imposes  confusing  paperwork 
requirements,  which  will  be  a  great 
burden  on  the  mariner. 

We  will  uiake  guidance  available  to 
all  OUTVs  and  prospective  ma,sters  and 
mates  (pilots)  of  towing  vessels  to  keep 
the  recordkeeping  as  simple  as  possible. 

Horsepower 

(57)  Two  comments  supported 
regulating  according  to  horsepower  (HP) 
"breakpoint"  even  though  one  of  them 
noted  that  the  ratio  of  HP  to  barge  does 
not  hold  true  all  the  time.  Two 
comments  recommended  that  the  Coast 
Guard  restrict  the  tons  tow-able  with  a 
given  HP.  lest  companies  overload  or 
overwhelm  the  available  HP. 

This  is  not  feasible,  as  we  mentioned 
earlier,  because  of  the  different 
combinations  of  tows — especially  on  the 
rivers.  If  companies  overload  or 
overwhelm  available  HP.  they  risk 
considerable  losses,  which  create  an 
incentive  to  be  sensible  in  their 
arrangement  of  barges. 

(58)  One  comment  recommended  a 
breakpoint  of  5,000  HP.  if  the  Coast 
Guard  persisted  in  regulating  according 
to  HP. 

Since  we  have  forgone  any  attempt  to 
regulate,  the  point  is  moot. 

Public  Input 

(59)  Nineteen  comments  stated  that 
the  Coast  Guard  should  receive  more 
input  from  the  mariners.  Many 
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requested  that  the  Coast  Guard  find 

better  ways  to  inform  mariners  of 
proposed  changes  to  rules.  Word  of 
these  changes  must  reach  the  mariners 
with  enough  time  for  them  to  get 
involved  in  the  regulatory  process.  Two 
comments  suggested  that  the  Coast 
Guard  establish  direct  contact  with  the 
working  mariners,  by  a  master  mailing- 
list  or  database  of  concerned  mariners. 
Several  comments  pointed  out  that  late 
notice  of  public  meetings  did  not  allow 
mariners  to  adjust  their  schedules  to 
attend  the  meetings. 

We  encouraged  input  from  active 
mariners.  The  .NTRM  drew  787 
comment  letters;  the  SNPRM,  just  114. 
The  dramatic  decrease  is  due  precisely 
to  the  fact  that  the  SNPRM  responded'to 
the  comments  on  the  NPRNl  from  the 
public.  We  provide  up-to-date 
information  by  the  Internet;  the  Marine 
Safety  Newsletter:  press  releases:  and 
responses  to  telephone,  fax.  and  written 
inquiries. 

(60)  Four  comments  asked  the  Coast 
Guard  to  extend  the  comment  period. 

We  are  publishing  ihi:^  interim  rule 
with  a  request  for  comments  before  a 
final  rule  so  the  public  will  have  an 
opportunity  to  express  their  views  on 
the  latest  changes.  Publishing  this 
interim  rule  between  the  SNPRM  and 
final  rule  is  equivalent  to  extending  or 
reopening  the  comment  period  for  90 
days. 

Refresher  Courses  and  Training 

(61)  Many  comments  favored  the 
refresher  courses  on  Rules  of  the  Road 
and  suggested  implementing  the 
requirement  every  5  years,  at  the  same 
time  as  license  renewal  and  radar  re- 
certification. 

Combining  the  radar-observer  course 
and  the  courses  on  Rules  of  the  Road 
could  streamline  the  renewal  pnKess; 
however,  we  will  not  require  the 
combination  of  these  courses.  It  is  not 
appropriate  for  us  to  micro-manage  the 
delivery  of  courses,  even  if  our  rules 
separately  require  them. 

(62)  One  comment  asked  how  the 
Coast  Guard  plans  to  administer  the 
refresher  courses. 

We  do  not  plan  to  administer  the 
refresher  courses  oursehes.  We  will 
review,  accept  or  approve,  and  oversee 
the  courses  administered  bv  the 
industry. 

(63)  Onf^  comment  asked  whether  the 
Coast  Guard  requires  exercises  on  Rules 
of  the  Road  for  everyone  renewing  a 
license. 

No,  the  current  rules  require  exercises 
on  Rules  of  the  Road  for  renewing  a 
license  for  master  or  mate  (pilot)  of 
towing  vessels,  only  when  a  mariner 
presents  evidence  of  emplovment  in  a 


position  closely  related  to  the  operation, 
construction,  or  repair  of  vessels  as 
discussed  in  46  CFR  10.209(c)(l)(iv). 

(64)  Two  comments  opposed  refresher 
courses  and  suggested  that  mariners 
with  decades  of  experience  do  not  need 
such  courses. 

This  interim  rule  does  not  require 
refresher  courses  for  renewal  of  licenses 
where  the  mariner  can  document 
continued  service,  training,  and 
demonstration  of  proficiency  It  requires 
the  courses  only  when  the  mariner 
cannot  document  those  three.  For 
example,  a  mariner,  who  not  worked  in 
the  towing  industr\'  for  long  periods  of 
time,  would  have  difficulty 
documenting  service,  training,  and 
demonstration  of  proficiency. 

(65)  Several  comments  recommended 
ways  to  conduct  the  courses  and 
training.  One  comment  recommended 
personal-computer-based,  or  interactive, 
training.  One  suggested  that  the  courses 
be  in-house  courses  or  open-book  tests 
to  take  at  home.  Two  suggested  that  the 
Coast  Guard  avoid  take-home  and  mail- 
in  exams  and  establish  renewal  classes 
annually  or  biannually.  Some  suggested 
including  radar  re-certification  in  the 
refresher  courses.  Others  stated  that  no 
radar  course  is  needed. 

We  have  not  ruled  out  computer- 
based  training  as  part  of  an  accepted  or 
approved  course.  An  in-house  course, 
meaning  one  given  at  a  companv's 
facility,  is  a  possibility.  Take-home  with 
mail-in  completion  is  not  an  option  for 
radar  training.  However,  there  could  be 
an  on-going  process  during  the  term  of 
validity  of  the  license  to  document 
proficiency  for  renewal.  Annual  and 
biannual  courses  would  be  cost- 
prohibitive  and  excessive.  The  Coast 
Guard  will  continually  evaluate  each 
course  for  compliance  with  the 
requirements  for  refresher  courses  and 
radar  training. 

(66)  One  comment  disputed  the 
applicability  of  §  10.309  to  persormel  of 
domestic  towing  vessels  exempted  from 
STCW 

The  requirements  in  §  10.309  cover 
training  for  all  licenses  subject  to 
STCW.  While  this  section  indeed  does 
not  apply  to  licenses  that  do  not  require 
STCW  certificates  or  endorsements,  it  is 
an  excellent  generic  description  of  a 
Coast  Guard-accepted  training  course 
and  may  be  used  as  a  guide  for 
developing  Coast  Guard-accepted 
training  courses  exclusivelv  for  (non- 
STCW)  towing-vessel  licenses. 

(67)  One  comment  noted  that 
approval  of  training  other  than  tlirough 
courses  would  impose  a  great  burden  on 
the  Coast  Guard. 

Training  other  than  through  courses 
already  comes  within  the  rules  and  will 


stay  there  through  this  interim  rule.  We 
intend  for  such  training  to  serve  the 
towing  industry.  It  may  in  fact  increase 
the  burden  on  us. 

(68)  One  comment  recommended  that 
the  Coast  Guard  establish  clear  criteria 
for  the  approval  of  training. 

Section  10.302  already  contains  clear 
criteria  for  the  approval  of  training,  and 
the  National  Maritime  Center  evaluates 
them  from  time  to  time. 

(69)  One  comment  stated  that  training 
other  than  through  courses  is 
unnecessar).  Another  noted  the 
difficulty  of  finding  trainers  who  are 
able  to  train  mariners  with  decades  of 
experience. 

We  have  determined  that  the  training 
is  necessary,  especially  for  mariners 
new  to  the  towing  industry.  It  is  not 
normally  necessary  for  mariners  with 
decades  of  experience;  these  mariners 
just  need  to  be  informed  of  recent 
changes. 

Regional  Examination  Centers  (RECs) 

(70)  Many  conunents  stated  that  the 
RECs  are  overworked  and  will  not  be 
able  to  handle  the  workload  created  by 
the  new  rules. 

We  acknowledge  that  this  is  a  concern 
for  mariners  and  the  industry;  however 
a  full  examination  of  the  program 
demonstrates  that  much  of  this 
rulemaking  will  add  little  workload  to 
the  RECs.  This  rule  will  not  increase  the 
number  of  examinations  to  be  given, 
and  will  add  only  one  level  of  licenses. 
Also,  the  licensing  program  may  realize 
some  relief  due  to  a  shift  in  operations 
of  casino  vessels  from  river  to  shore- 
side.  The  riverboat  casino  industry 
contributed  to  the  work  backlogs  in  the 
RECs  during  the  mid-1990s.  This 
ongoing  shift  in  their  operations  should 
reduce  the  number  of  license  and 
merchant  mariner  document 
transactions  at  those  facilities. 
Incomplete  mariner  application 
packages  also  cause  a  delay  in  issuing 
licenses.  The  licensing  process 
established  by  this  rule  will  ensure  the 
completeness  of  the  mariner's 
application  package;  reducing  the  time 
between  the  receipt  of  the  application 
and  when  the  license  is  issued. 

Responsibility  of  the  Master 

(71)  Several  comments  noted  that 
there  are  many  conditions  over  which 
the  master  has  no  control,  such  as 
fatigue  of  the  crew  and  deadlines  from 
the  company.  Many  of  these 
reconmiended  that  the  responsibility  for 
the  safety  of  the  vessel  needs  sharing 
among  the  master,  the  company,  and  the 
crew.  They  stated  that  the  master  cannot 
be  responsible  for  the  independent 
actions  of  the  pilot  or  engineer.  They 
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,i-;k«'d  the  Coast  Guard  to  specifically 
outline  the  master's  responsibilities. 

The  m.ister  is  responsible  for  the  care 
and  safety  of  the  vessel  and  crew. 
Sharing  nf  responsibility  for  safety  of 
the  vessel  already  occurs,  and  should 
occur;  but  it  cannot  occur  equally.  The 
owner  has  an  investment  in  the  vessel 
and  cargo,  and  the  crew  has  a 
responsibility  to  do  its  jobs  as  safely  and 
efficiently  as  possible  There  still  has  to 
be  someone  in  charge,  and  that  is  the 
master.  As  we  stated  before,  the  stander 
of  the  back  watch  is  responsible  for  his 
or  her  acts:  nevertheless,  if  an  accident 
happens  because  of  acts  of  the  back 
watch  carried  out  on  orders  given  by  the 
master,  then  the  master  may  be 
accountable  for  the  orders  given. 
Usually  the  company  outlines  the 
responsibilities  in  the  conditions  of 
employment  when  it  hires  a  master.  In 
other  words,  what  the  company  expects 
the  master  to  do  is — within  the  general 
guidelines  of  maritime  and  other  law — 
for  the  company  to  determine 

(72)  Many  comments  pointed  out  that 
a  master  cannot  be  responsible  for  both 
the  front  and  back  watch.  Others 
suggested  that,  if  the  Coast  Guard 
enforced  rules  that  limit  a  master  from 
working  over  a  12-hour  day,  the  master 
would  be  even  less  well-situated. 

From  our  history  of  administrative 
hearings  on  suspending  and  revoking 
licenses,  the  OUTV  has  seldom  been 
held  responsible  for  misconduct  of  the 
back  watch,  unless  the  back  watch  is 
following  an  order  given  bv  the  master. 
If  the  master  does  not  stand  a  watch,  as 
he  or  she  does  not  aboard  a  lot  of  deep- 
draft  seagoing  vessels,  he  or  she  may 
fairly  bear  some  general  responsibility 
for  all  watches. 

Route  Endorsements 

(73)  Many  comments  requested  that 
the  Coast  Guard  clarify  the  requirements 
for  route  endorsements  Thev  also 
suggested  that  the  Coast  Guard  clarify 
the  process  for  examination  and 
evaluation. 

A  route  endorsement  requires  an 
evaluation  of  the  applicant's  experience, 
training,  and  knowledge  of  a  specific 
route.  Information  on  the  process  of 
examination  and  evaluation  for  original 
licenses  and  renewal  of  existing  licenses 
appears  in  46  C.FR  part  10.  (This 
information,  including  printable  forms, 
IS  also  available  on  the  Internet  through 
some  of  the  RECs.  Vou  may  access  these 
sites  at  http:/ 'www. uscg.mil/hq/g-m/ 
marpers/pers.htm.)  The  information  in 
part  10  comprises  definition  of  terms, 
general  requirements  for  all  licenses, 
professional  requirements  for  deck 
officers  and  engineer  officers,  and 
subjects  of  license  examination. 


(74)  Two  comments  asked  whether  we 
charge  user  fees  for  route  endorsements. 

Yes,  we  charge  a  fee  for  a  change  in 
the  scope  of  a  license,  as  by 
endorsement.  The  required  fees  are 
administrative  ones  for  evaluation  and 
testing. 

(75)  Many  comments  stated  that  route 
endorsements  would  be  too  restrictive 
for  mariners  who  may  change  routes  on 
a  moment's  notice.  Some  stated  that 
route  endorsements  would  limit  the 
employment  of  mariners.  One  comment 
suggested  that  route  endorsements 
subordinate  to  the  main  route  would 
constrain  new  businesses. 

The  current  licensing  scheme  already 
contains  route  endorsements  for  the 
OUTV;  these  are  not  subordinate  route 
endorsements.  This  interim  rule  does 
contain  additional  requirements  for 
operating  on  Western  Rivers,  because 
we  determined  that  the  unique 
conditions  encountered  on  those  rivers 
warrant  stricter  standards. 

(76)  One  comment  opposed  the 
requirement  to  demonstrate  experience 
on  routes.  One  disagreed  with  the 
requirement  to  prove  experience  on 
subordinate  routes,  and  noted  that  the 
Coast  Guard  does  not  require  the  same 
proof  for  other  vessels.  Another  stated 
that  90  days  to  qualify  on  a  route  is  too 
long. 

Other  licensing  schemes,  such  as  that 
for  oceans,  demand  considerable 
training  and  experience  compared  with 
that  for  the  OUTV.  Still,  oceans  do  not 
have  parallel  shores  like  Western  Rivers. 
For  this  reason,  a  master  holding  a 
license  for  oceans  and  whose  initial 
training  and  experience  was  in  excess  of 
that  required  for  OUTV,  must  have  his 
or  her  license  endorsed  to  sail  on 
Western  Rivers. 

Furthermore,  we  are  amending  the 
definition  for  Inland  waters  in  46  CFR 
10.103  to  also  exclude  Western  Rivers. 
When  a  master  or  mate  of  towing  vessels 
navigates  both  inland  and  Western 
Rivers,  both  routes  will  have  to  be 
endorsed  on  his  or  her  license.  The 
phase-in  period  for  the  dual 
endorsement  will  be  at  the  next  renewal 
or  issuance  of  a  new  towing  license  after 
the  effective  date  of  this  rule. 

(77)  One  comment  asked  whether  the 
90-day  requirement  to  qualify  for 
Western  Rivers  is  long  enough.  Two 
comments  requested  that  the  Coast 
Guard  extend  the  qualifying  time  for 
those  rivers  to  180  days. 

We  recognize  Western  Rivers  present 
unique  operating  conditions,  requiring 
additional  time  to  ensure  familiarity. 
We  also  recognize  the  value  of  the 
experience  gained  in  navigating  other 
routes.  The  mariner  adding  the  Western 
Rivers  endorsement  to  an  existing 


license,  already  has  demonstrated 
experience  operating  towing  vessels, 
and  will  have  one  or  more  routes 
endfirsed  on  his  or  her  license. 
Considering  this  minimum  time 
required  to  obtain  the  endorsement,  and 
these  are  experienced  mariners.  90  days 
is  enough  time  for  the  purpose  of  this 
requirement, 

(78)  One  comment  opposed  route 
endorsements  for  mariners  with  more 
than  5  years  of  experience  because  those 
mariners  have  worked  in  most  areas. 

We  will  grandfather  the  licenses  of 
mariners  for  the  routes  on  which  they 
can  document  service.  Mariners  with  5 
or  more  years  of  experience  in  the 
towing  industry  may  not  have  been 
exposed  to  special  hazards  associated 
with  unfamiliar  routes.  Therefore,  we 
will  not  automatically  consider 
mariners  with  5  years  of  experience  or 
more  to  be  qualified  for  all  routes. 

(79)  One  comment  asked  whether 
Puget  Sound  would  be  split  into 
different  routes. 

No,  Puget  Sound  will  remain  one 
near-coastal  route, 

(80)  Some  comments  suggested  that 
the  routes  be  less  specific;  others,  that 
they  be  more  specific.  One  comment 
recommended  that  the  single  Western- 
rivers  route  should  be  .separated  into  a 
route  for  each  river  with  a  30-day 
posting  requirement  for  each. 

Specific  endorsements  for  rivers 
("sub-routes")  would  significantly 
increase  the  paperwork  burden  and  the 
burden  on  the  individual  mariners 
without  any  need  or  benefit  com.parable 
to  that  for  specific  endorsements  for 
routes. 

(81)  One  comment  requested 
clarification  on  why  the  Coast  Guard 
needs  to  align  licensing  requirements 
for  inland  waters  and  Western  Rivers 
with  those  under  the  STCW. 

One  of  the  recommendations  from  the 
Review  was  to  reevaluate  the  oceans 
(domestic-trade)  route  authorized  for  an 
OUTV  license  and  to  propose 
alternatives  that  conform  to 
international  standards.  This  is  why  we 
accept  the  completed  STCW  training- 
record  book  as  complying  with  the 
towing  requirements  for  renewals  and 
upgrades. 

(82)  One  comment  suggested  applying 
tonnage  restrictions  only  to  the  inland 
waters  and  Western  Rivers. 

We  cannot  manage  restrictions  on 
tonnage  of  the  barges  in  a  tow.  because 
a  single  tow  may  contain  fully  loaded, 
partially  loaded,  and  empty  barges. 
Therefore,  we  will  rely  on  the 
companies,  who  risk  their  barges  and 
cargo,  and  on  their  underwriters,  who 
stand  most  losses,  to  configure  tows  for 
safe  navigation. 
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(83)  One  comment  suggested  that  the 
Coast  Guard  require  mariners  with 
licenses  endorsed  for  Western  Rivers  to 
have  experience  above  the  Baton  Rouge 
Bridge  on  the  Mississippi  River. 

Companies  should  take  the 
responsibility  to  ensure  that  their  bridge 
crews  have  experience  on  any  section  of 
the  Western  Rivers  before  they  entrust 
their  vessels  to  them  for  that  section. 

(84)  One  comment  asked  why  the 
Coast  Guard  did  not  include  the 
"unlimited"  exam  in  Table  10.910-2. 

The  "unlimited"  exam  referred  to  by 
this  comment  is  the  same  OUTV  exam 
included  in  Table  10.910-2  under 
license  codes  10,  11,  and  12. 

(85)  One  comment  recommended  that 
the  Coast  Guard  specify  what  it  will  test 
on  a  limited  exam.  The  comment  stated 
that  the  terms  "partial"  and  "special" 
are  familiar  to  mariners  but  that 
"limited"  is  a  new  term. 

We  previously  addressed  the  limited 
OUTV  license,  in  the  current  regulations 
under  46  CFR  10.464(f),  which  stated: 
"The  examination  for  a  license  as 
operator  of  uninspected  towing  vessels 
endorsed  for  a  local  limited  area  is 
modified  by  deleting  inappropriate 
questions."  For  example,  an  exam  for  a 
license  limited  to  the  port  of  New  York 
may  not  have  the  same  questions  as  an 
exam  for  a  limited  license  for  Memphis, 
Tennessee,  because  the  traffic  schemes 
are  different. 

Safety 

(86)  One  comment  suggested  that, 
before  the  Coast  Guard  lets  a  mariner 
handle  a  larger  tow,  it  should  require 
him  or  her  to  serve  as  an  apprentice 
mate  during  high  and  low  water. 

Under  this  interim  rule  the  new 
mariner  will  train  as  an  apprentice  mate 
(steersman)  before  getting  a  license  as 
mate  (pilot).  Grandfathered  or  not. 
mariners  will  still  have  to  prove  their 
competence  before  employers  entrust 
them  with  larger  tows. 

Simulators 

(87)  Several  comments  agreed  that 
simulators  are  a  good  idea,  but  urged 
that  they  not  be  used  for  new  applicants 
or  inexperienced  pilots. 

In  most  cases,  we  do  not  expect  entrv- 
level  mariners  to  use  simulators; 
however,  simulators  should  remain  an 
option  for  mariners  unable  to 
demonstrate  proficiency  on  a  towing 
vessel.  Their  use  is  no  substitute  for 
actual  bridge  time  required  for  a  mate 
(pilot)  license. 

(88)  Two  comments  stated  that 
simulators  have  no  place  at  all  in 
demonstrating  proficiencv. 

We  disagree.  Simulators  are  valuable 
training  tools  in  the  maritime  industrv. 


They  may  require  adjustments  to  make 
them  more  applicable  to  the  towing 
industry',  but  they  have  their  place. 

(89)  One  comrnent  pointed  out  that 
using  simulators  imposes  added  costs 
(for  example,  the  cost  of  traveling  to  the 
simulator  site). 

Costs  get  a  thorough  examination 
under  Costs,  within  Regulatory 
Evaluation,  in  the  summary  of  our 
analysis  that  appears  later  in  the 
preamble. 

(90)  Many  comments  stated  that 
mariners  can  demonstrate  their 
proficiency  only  in  real-life  situations, 
on  towing  vessels,  because  simulators 
lack  the  real-life  pressure  of  towing 
vessels.  Some  comments  suggested 
using  simulators  as  devices  to  train 
mariners  rather  than  as  devices  to  test 
the  skills  of  mariners. 

We  concluded  that  the  best  training  is 
"hands-on"  training  aboard  towing 
vessels:  however,  as  we  noted  earlier,  in 
testing  as  well  as  in  training,  simulators 
have  a  place. 

(91)  Two  comments  recommended 
three  days  of  sea  time  for  every  day  in 
a  simulator. 

Neither  comment  offered  any  basis  for 
this  equivalency  (or  any  other).  If 
someone  can  validate  any  such 
equivalency,  we  will  consider  it. 

(92)  One  comment  stated  that 
simulators  are  invaluable  and  should  be 
mandatory  for  training. 

We  agree  that  simulators  are  valuable. 
But  making  them,  and  only  them, 
mandatory  for  training  would  be  neither 
practicable  nor  cost-effective.  Hands-on 
experience  still  delivers  the  best 
training. 

(93)  One  comment  asked  why 
simulators  persisted  into  the  SNPRM 
when  so  many  comments  on  the  NPRM. 
86  percent  of  the  115  comments  to  the 
NPRM  on  use  of  simulators,  opposed 
them. 

Simulators  persisted  into  the  SNPRM, 
and  persist  into  this  interim  rule, 
because  they  are  valuable  tools  for  both 
training  and  testing.  To  allay  some  of 
the  concerns  about  the  use  of 
simulators,  e.g..  their  cost  and 
availability,  the  use  of  simulators  is 
optional. 

STCW 

(94)  Several  comments  asked  the 
Coast  Guard  to  clarify  how  the  interim 
rule  on  STCW  and  this  interim  rule  on 

licensing  and  manning  will  affect 
mariners  on  vessels  under  200  gross 
tons  (as  admeasured  under  46  U.S.C. 
14502  (regulator}-  measurement)).  These 
comments  also  asked  whether  an  STCW 
endorsement  is  necessary  for  a  master 
on  a  vessel  of  less  than  200  gross  tons, 
towing  a  barge  on  a  voyage  to  another 


countr}'.  The  comments  recommenaea 
that  STCW  endorsements  be  available  to 
masters  and  mates  who  wish  to  be 
considered  for  international  voyages. 

We  require  any  licensed  mariner  on  a 
towing  vessel  of  less  than  200  gross 
tons,  on  a  coastwise  voyage  (from  a  port 
in  the  U.S.  to  a  port  in  the  U.S.)  to  have 
his  or  her  license  endorsed  for  STCW. 
The  mariner  can  get  the  license 
endorsed  without  added  training  or 
assessment.  However,  when  a  towing 
vessel  of  less  than  200  gross  tons  is  on 
a  foreign  voyage,  all  crewmembers  will 
have  to  meet  basic  requirements  of 
safety  training  and  assessment  under 
STCW. 

(95)  One  comment  requested 
clarification  of  the  procedure  to  obtain 
an  STCW  endorsement. 

That  procedure  is  the  subject  of  a 
separate  rulemaking,  on  the 
implementation  of  STCW  (62  FR  34506 
(June  26,  1997)). 

(96)  One  comment  stated  that 
adherence  to  existing  laws,  policies,  and 
industrj'  practices  does  not  necessarily 
satisfy  the  requirements  of  STCW. 

We  agree  that,  for  most  mariners  on 
towing  vessels,  the  requirements  of 
STCW  are  stricter  than  existing  laws, 
policies,  and  practices.  But  those  three 
sources  provide  an  adequate  level  of 
safety  for  mariners  on  towing  vessels. 

Whistleblowers 

(97)  Several  comments  noted  that 
there  is  not  enough  protection  and 
incentive  for  mariners  who  expose 
abuse  by  industn,'.  Several  comments 
stated  that  employers  coerce  mariners  to 
work  in  unsafe  conditions. 

This  is  a  concern  of  Congress,  which, 
again,  affords  some  relief  in  46  U.S.C. 
2114.  It  is  a  concern  of  the  Coast  Guard, 
too,  but  is  not  within  the  scope  of  this 
rulemaking. 

(98)  One  comment  suggested  that 
working  groups  from  within  industn' 
should  address  the  problems  of  coercive 
tactics  in  a  different  proceeding. 

We  agree  that  this  is  a  good 
suggestion.  TSAC  may  consider  working 
groups  to  focus  on  these  problems. 

(99)  One  comment  stated  that  a 
mariner  may  have  difficulty  getting  a 
letter  of  service  from  an  employer 
against  whom  the  mariner  has  filed  a 
complaint. 

This  has  always  been  a  problem  when 
companies  go  out  of  business  or  there  is 
a  conflict  between  employer  and 
employee.  An  REC  usually  works  with 
a  mariner  to  evaluate  whatever  records 
of  employment  the  mariner  alleges. 
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f  jimments  Beyond  the  Scope  of  This 

\Vt>  acknowledge  receipt  of  the 
tnl lowing  comments  but  consider  them 
to  b«>  bt'vond  the  scope  of  this 
rulemaking. 

ilOO!  Oni'  I  iiminont  requested  that  the 
rioast  Cuard  streamline  the  renewal  of 
licenses  so  that  it  is  faster. 

(101)  Two  comments  asked  whether 
the  Coast  Guard  is  considering  towing 
vessels  for  a  formal  inspection  program. 

(102)  One  comment  recommended 
that  the  Federal  Government  focus  on 
the  upkeep  of  channels  to  improve 
safety 

(10;H)  One  comment  noted  that 
recreational  boaters  threaten  the  safety 
iif  (ommercial  and  of  other  recreational 
\  cssels  Training  or  licensing 
recreational  boaters  would  enhance 
safety. 

(104)  One  comment  suggested 
improving  safety  by  requiring  licensing 
i>r  documentation  for  all  personnel  and 
the  inspection  of  all  vessels. 

( ID.TJ  One  comment  suggested 
establishing  a  Bi  lard  of  Pilots  to 
investigate  accidents,  as  in  trucking. 

i  lOh)  One  comment  stated  that  Coast 
tiuard  personnel  at  the  National 
Maritime  f  lenter  (NMC)  lack  small- 
\essel  expertise. 

(107)  Several  comments 
recommended  that  the  Coast  Guard 
include  the  Gulf  Intracoastal  Waterway 
(GIVVVV)  in  the  Western-rivers  and  near- 
coastal  routes.  One  comment 
specifically  requested  that  the  Coast 
Guard  consider  the  Mississippi  River 
below  the  Baton  Rouge  Bridge  as  part  of 
the  inland  waterway.  Two  comments 
noted  that  much  of  the  commerce 
tra\  ehng  in  and  out  of  the  Gulf  Coast 
also  uses  the  GIWW. 

( lOHi  One  comment  recommended 
that  the  Coast  Guard  state  specifically 
what  bodies  of  water  the  Western  Rivers 
comprise.  The  comment  noted  that 
separation  of  the  Western  Rivers  from 
the  inland  rivers  causes  confusion  along 
the  Gulf  Coast. 

(109)  One  comment  suggested 
consolidating  the  routes  for  rivers  and 
Western  Rivers. 

(110)  One  comment  recommended 
that  the  Coast  Guard  implement  safety 
requirements  for  the  vessels,  not  for  the 
mariners. 

(111)  One  comment  suggested  that 
safety  would  improve  if  the  Coast  Guard 
inspected  all  towing  vessels  and 
licensed  all  their  personnel. 

(112)  One  comment  noted  the 
increase  in  risk  to  mariners  with  the 
increase  in  the  transport  of  hazardous 
materials. 

(113)  Several  comments  suggested 
that  towing  companies  focus  on 


improving  the  safety  of  equipment. 
Some  noted  that  some  of  the  unsafe 
operations  are  due  to  the  companies' 
increasing  tonnages  and  reducing  crews. 

(114)  One  comment  stated  that 
mariners  must  accept  the  unsafe 
conditions  offered  by  the  companies,  or 
the  companies  will  hire  mariners  who 
will  work  in  those  conditions. 

(115)  One  comment  recommended 
that  the  Coast  Guard  ensure  adequate 
numbers  of  mariners  on  vessels.  One 
comment  stated  that  the  towing  industry 
needs  a  program  similar  to  the  ISM 
Code,  under  which  the  employers  could 
help  mariners  get  the  necessary  rest  by 
implementing  three-watch  rotations  and 
increasing  the  manpower. 

(116)  Two  comments  stated  that  a 
company's  responsibilities  should 
include  training  over  specific  routes  and 
restricted  sailing  in  adverse  weather. 

(117)  One  comment  suggested  that  the 
Coast  Guard  make  companies 
accountable  through  the  enforcement  of 
civil  penalties  for  non-compliance. 

(118)  One  comment  stated  that  the 
RECs  lack  the  expertise  to  prepare  local- 
area  exams.  The  comment  also  pointed 
out  the  difficulty  in  preparing  mariners 
for  exams  whose  topics  are  not  listed  in 
Table  10.910-2. 

Regulatory  Evaluation 

This  interim  rule  is  an  integral  part  of 
the  Coast  Guard's  comprehensive 
initiative  to  improve  navigational  safety 
for  towing  vessels.  The  towing-vessel 
industry  has  experienced  several  serious 
casualties  in  recent  years,  most  notably 
the  allision  in  September  1993  of  a 
towing  vessel  and  its  barges  with  a 
railroad  bridge  near  Mobile,  Alabama.  In 
this  incident,  barges  being  pushed  by  a 
towboat  in  dense  fog  displaced  the  Big 
Bayou  Canot  Railroad  Bridge.  An 
Amtrak  train  with  220  persons  on  board 
struck  the  displaced  bridge  and 
derailed.  Forty-two  passengers  and  5 
crewmembers  were  killed;  103 
passengers  were  injured. 

The  National  Transportation  Safety 
Board  determined  that  the  probable 
cause  of  the  derailment  was  the 
displacement  of  the  railroad  bridge 
when  it  was  struck  by  a  towboat.  The 
allision  was  a  result  of  the  pilot's 
becoming  lost  and  disoriented  in  the 
dense  fog.  in  part,  the  Board 
maintained,  because  of  the  U.S.  Coast 
Guard's  failure  to  establish  higher 
standards  for  licensing  operators  of 
inland  towing  vessels.  This  interim  rule 
arises  largely  from  a  cooperative  effort 
between  the  Coast  Guard  and  the  towing 
industry. 

This  rule  is  not  a  significant 
regulaton,'  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 


require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  bv  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  under 
the  regulatorv  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  1 1040  (February  26, 
1979)). 

A  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  follows: 

Benefits.  The  principal  benefits  of  this 
rule  will  be  to  enhance  the  safety  of 
navigation  and  to  reduce  the  risk  of 
collisions,  allisions.  gri;nindings.  and 
human  casualties.  We  intend  this  rule  to 
improve  safety  in  the  towing  industry 
bv  increasing  the  levels  of  knowledge 
and  proficiency  of  the  mariners  in 
charge  of  the  navigation  and  safety  of 
the  towing  vessel  and  crew.  The  training 
that  is  required  by  this  rule  should 
significantlv  decrease  the  number  of 
fatalities  and  injuries  in  the  towing 
industry  and  also  reduce  the  amount  of 
propertv  damage. 

We  analyzed  information  from  our 
Marine  Safetv  Management  System 
(MSMS)  to  quantifv-  benefits.  VVe 
concentrated  our  analysis  of  the  benefits 
on  data  sets  from  1996  through  1998. 
First,  we  analyzed  all  cases  where  death 
had  occurred  involving  a  towing  vessel. 
There  were  21  accidents  resulting  in  27 
deaths.  Secondly,  we  found  about  1500 
marine  casualties  involving  towing 
vessels  where  a  lack  of  knowledge  or 
proficiency  was  cited  as  a  causal  factor. 
For  the  purpose  of  analysis  we 
examined  only  the  50  cases  where  the 
total  damage  was  the  greatest. 

Reiving  on  narratives  written  by  the 
Investigating  Officers  (lOs)  of  the  Coast 
Guard,  we  assigned  to  cases 
probabilities  depending  on  the 
likelihood  that  this  rulemaking  might 
have  helped  in  preventing  the  casualty. 
We  recognize  that  operator  error  is  only 
one  of  the  causal  factors  in  many 
casualties.  Consequently,  we  gave  even 
incidents  that  earned  a  "High" 
probability  (of  avoidance  through 
measures  included  in  this  rule)  only  a 
value  of  20  to  40  percent.  We  gave  those 
that  earned  a  "'Low"  probability  values 
of  5  to  15  percent. 

We  estimate  that  annual  benefits  from 
preventing  deaths  will  range  from 
32.430,000  to  S5. 130.000,  while  annual 
benefits  from  preventing  propertv 
damage  will  range  from  SI. 158, 987  to 
52,546.694.  The  10-year  present  value  of 
total  benefits  should  range  from 
525,207.543  to  553.917,886.  The  10-year 
benefit-cost  ratio  of  this  rule  should 
range  from  2.59  to  5.54  w  ith  the  average 
being  4.07. 
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Finally  this  benefit  analysis 
considered  only  a  portion  of  the  1500 
cases  where  a  lack  of  knowledge  or 
proficiency  was  cited  as  a  causal  factor. 
Also,  we  did  not  quantif\'  any  benefits 
from  preventing  injuries.  Other  areas 
where  benefits  exist,  but  were  not 
quantified,  were  disruption  of  private 
automobile  and  commercial  truck  traffic 
when  bridges  are  damaged,  and 
environmental  damage  from  spilled 
cargo. 

Costs.  There  are  around  5,400 
docximented  towing  vessels  in  the 
United  States,  This  rule  should  have  a 
minimal  impact  on  the  operators  of 
tJiese  vessels  because  holders  of  current 
licenses  will  be  grandfathered  into  new- 
licenses  commensurate  with  their 
experience.  Because  these  new  licenses 
will  be  issued  at  the  time  of  routine 
renewal,  there  will  be  no  new  users'  fees 
for  them.  The  rule,  however,  will  result 
in  increased  fees  for  new  entrants  into 
the  towing  industr\-. 

Most  revisions  to  the  SNPRM.  as 
reflected  in  thi.s  rule,  either  make 
editorial  changes  or  update  technical 
information  to  reflect  comments  to  the 
SNPRM  But  there  are  certain  ones  that 
are  substantive  and  will  require 
different  actions  by  mariners.  In 
response  to  comments  from  the  public 
and  TSAC.  we  now  allow  mariners  who 
have  not  had  administrative  action 
taken  against  their  license  culminating 
in  suspension  or  revocation  to  submit 
"information  "  and  so  forgo  any 
demonstration  of  proficiencv  for  license 
renewal. 

We  estimate  the  annual  costs — 
including  direct  costs  for  new  entrants 
into  the  industrv  and  indirect  costs 
associated  with  industry's  increased 
paperwork  burden — of  compliance  with 
this  rule  at  SI. 314,424,  The  10-year 
present  value  of  cost  to  industry. 
discounted  at  7  percent  back  to  1998. 
would  total  $9,231,964, 

The  annual  Federal  Government  costs 
include  Coast  Guard  time  and  resources 
to  review  towing  officers'  assessment 
records  for  existing  mariners,  as  well  as 
the  service  records,  applications,  and 
check-ride  results  of  entry  mariners.  We 
estimate  the  total  costs  the  Government 
burden  at  S70,464  a  year.  The  10-year 
present  value  of  government  costs, 
discounted  at  7  percent  back  to  1998, 
would  total  5494,910, 

We  estimate  that  the  10-vear  present 
value,  discounted  at  7  percent  back  to 
1 998,  of  costs  to  industry  and 
Government  would  total  59.726,874, 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  rule  would  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule  will  place  its  primary 
economic  burden  on  the  mariner,  not  on 
the  mariner's  employer.  However,  we 
will  continue  to  require  towing 
companies  to  maintain  evidence  that 
every  vessel  they  operate  is  under  the 
direction  and  control  of  a  licensed 
mariner  with  appropriate  experience, 
including  30  days  of  observation  and 
training  on  the  intended  route  (as 
currently  required  under  46  CFR  part 
15).  These  companies  are  also  required 
under  46  CFR  part  10  to  record  and 
document  sea  ser\-ice  of  licensed 
personnel,  which  should  satisfy  the 
recordkeeping  and  documentation 
requirements  for  this  rulemaking.  This 
analysis  considered  all  of  the  roughly 
1,252  companies  operating  towing 
vessels  to  be  small  entities  that  will 
experience  increased  burdens.  At  an 
estimated  increased  burden  of  2  hours  a 
company  per  year,  the  total  impact  of 
this  rule  on  small  entities  should  be 
542,568  a  year  (1,252  companies  x  2 
hours  a  company  a  year  x  $17  an  hour). 
The  estimated  impact  of  2  hours  will 
not  apply  to  all  companies  since  many 
are  already  compiling  the  information 
required  under  this  part.  The  estimated 
burden  is  a  conservative  estimate  based 
upon  current  practice.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it.  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  your  comment,  explain  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulaton,'  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  this 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 


compliance,  please  consult  Lieutenant 
Commander  Luke  Harden,  Office  of 
Operating  and  Environmental  Standards 
(G-MSO),  Coast  Guard,  telephone  202- 
267-0229;  e-mail 
Lharden@comdt, uscg.mil.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  You 
may  access  the  Small  Business 
Administration's  site  on  the  Internet  at 
http://www,sbaonline, sba.gov/SBDC/. 

Collection  of  Information 

This  interim  rule  provides  for  a 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  title  and 
description  of  the  collections,  a 
description  of  the  respondents,  and  an 
estimate  of  the  total  annual  burden 
follow.  The  estimate  accounts  for  the 
time  for  reviewing  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection, 
DOT  No.;  2115. 
OMB  Control  No.:  2115-0623 
Title:  Licensing  and  Manning  for 
Officers  of  Towing  Vessels. 

Collection  of  Information:  This 
interim  rule  requires  every  mariner  who 
seeks  either  an  original  license  as  mate 
(pilot)  of  towing  vessels  or  an 
endorsement  for  towing  vessels  to  have 
a  towing  officers'  assessment  record.  It 
also  requires  a  report  on  a  final  check- 
ride  before  a  designated  examiner  for 
every  mariner  seeking  an  original 
license. 

Need  for  Information:  The  need  for 
the  collection  of  information  is  to 
ensure  that  the  mariner's  training 
information  is  available  to  assist  in 
determining  his  or  her  overall 
qualification  to  hold  a  merchant 
mariner's  license  issued  by  the  Coast 
Guard.  These  recordkeeping 
requirements  are  consistent  with  good 
commercial  practices  to  the  end  of  good 
seamanship  for  safe  navigation.  The 
following  is  a  section-by-section 
explanation  of  them: 
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.Section  10.304(h)  requires  each 
applicant  for  a  license  as  mate  (pilot)  of 
towing  vessels,  and  each  master  or  mate 
r>f  self-propelled  vessels  of  greater  than 
200  urnss  tons  seeking  an  endorsement 
for  towins  vessels,  to  complete  a  towing 
officers'  assessment  record. 

Section  10.46,3(h)  requires  a  company 
to  mamtain  evidence  that  every  vessel  it 
operates  is  under  the  direction  and 
control  of  a  licensed  maimer  with 
appropriate  experience,  including  30 
days  of  observation  and  training  on  the 
mtended  route  The  company  may  do 
this  with  copies  of  current  licenses  and 
vovage  records  that  most  companies 
already  keep. 

Section  10,4H4(d)(2)  requires  masters 
of  vessels  of  greater  than  200  gross  tons 
to  maintain  towing  officers'  assessment 
records  for  license  endorsements  as 
masters  of  towing  vessels.  Collection  of 
this  information  is  necessary  to  ensure 
that  the  masters  have  completed  the 
series  of  qualification  for  the  towing 
industrv 

Sections  10.465(a)(2).  {b)(2),  (c)(2), 
and  (d)  each  require  a  final  check-ride 
before  a  designated  examiner. 
.\ftervvards,  they  require  the  applicant 
to  submit  his  or  her  completed  towing 
officers'  assessment  record  to  the  Coast 
Guard  Regional  Examination  Center. 
Collectiim  of  this  information  is 
necessarv  beiause  it  will  raise  the  safety 
of  towing  bv  upgrading  the  evaluation 
process. 

Section  10.465(c)  also  requires  mates 
of  self-propelled  vessels  of  greater  than 
200  gross  tons  to  maintain  towing 
officers'  assessment  records  for  license 
endorsements  over  new  routes. 
Collection  of  this  information  is 
necessar\'  to  ensure  that  the  mates  have 
completed  the  series  of  qualification  for 
the  towing  industry'. 

Proposi-'d  I'^f  if  Information:  This 
information  warrants  the  mariner 
qualified  to  hold  a  license  for  the 
service  in  which  he  or  she  would 
engage. 

Description  of  Respondents:  Mariners 
licensed  to  operate  towing  vessels, 
prospective  towing-vessel  officers,  and 
companies  employing  these  mariners. 

Number  of  Respondents:  13.024 
existing  mariners  of  towing  vessels,  320 
new  entrants  to  the  industry,  and  about 
1 ,252  companies  employing  these 
mariners. 

Frequency  of  Response:  Since  licenses 
are  valid  for  5-year  periods,  the 
fretiuency  of  response  for  existing 
manners  should  be  20  percent  of 
existing  mariners  of  towing  vessels 
responding  in  any  given  year.  Each  year, 
all  new  applicants  will  have  a 
paperwork  burden. 


The  Coast  Guard  estimates  that  95 
percent  of  existing  mariners  will  choose 
to  maintain  towing  officers'  assessment 
records  as  a  method  of  renewal 

An  estimated  1  percent  of  currently 
licensed  mariners  may  complete  a 
report  on  a  final  check-ride  before  a 
designated  examiner  every  year.  The 
estimated  total  percentage  of  currently 
licensed  mariners  who  may  complete  a 
report  on  the  final  check-ride  during  a 
5-year  period  is  5  percent  Final  check- 
ride  before  a  designated  examiner  under 
§§  10.465(a)(2),  (b)(2),  and  (c)(2)  entails 
a  one-time  record  after  completion  of 
the  mariner's  towing  officers' 
assessment  record. 

About  1,252  companies  must 
maintain  files  of  licenses  and  voyage 
records  for  each  mariner,  to  be  revised 
upon  the  expansion  of  a  mariner's  route. 
Burden  of  Response:  About  95  percent 
of  ciurent  licensed  towing-vessel 
operators  have  to  perform  an  estimated 
1.0  hour  of  management  time  a  year  to 
provide  the  Coast  Guard  with  update*  of 
their  licensing  records.  About  5  percent 
of  these  operators  may  have  to  perform 
an  estimated  0.5  hour  of  management 
time  over  5  years  to  provide  the  Coast 
Guard  evidence  of  having  performed  the 
final  check-ride.  About  320  entry-level 
mariners  seeking  licenses  to  become 
such  operators  may  have  to  perform  an 
estimated  1.0  hour  of  management  time 
apiece  each  year  to  provide  the  Coast 
Guard  with  updates  of  their  licensing 
records. 

Under  §  10.463(h),  about  1,252 
companies  will  have  to  maintain 
evidence  that  every  vessel  they  operate 
is  under  the  direction  and  control  of  a 
licensed  mariner  with  appropriate 
experience.  (The  total  burden  for  each 
company  should  come  to  2  hours  for  all 
of  its  mariners  each  year.) 

The  estimated  cost  to  industry 
(companies  and  mariners)  for  this 
collection  of  information  is  S283.206  a 
year.  The  estimated  cost  to  government 
is  $70,464  a  year. 

Estimated  Total  Annual  Burden:  The 
total  burden  of  reporting  and 
recordkeeping  for  industry  is  15.338 
hours  a  year.  The  total  burden  of  them 
for  government  is  2936  hours  a  year. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  OMB  for  its  review  of  the 
collection  of  information.  We  ask  for 
public  comment  on  the  collection  of 
information  to  help  us  determine  how 
useful  the  information  is;  whether  it  can 
help  us  perform  our  functions  better: 
whether  it  is  readily  available 
elsewhere;  how  accurate  our  estimate  of 
the  burden  of  collection  is;  how  valid 
our  methods  for  determining  burden 


are;  how  we  can  improve  the  quality, 
usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  vou  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  bv  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currentlv  valid  control  number  from 
OMB.  Before  the  requirements  for  this 
collection  of  information  become 
effective,  we  will  publish  notice  in  the 
Federal  Register  of  OMB's  decision  to 
approve,  modify,  or  disapprove  the 
collection. 

Federalism 

We  have  analyzed  this  interim  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order, 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995 (2  U.S.C. 1531-1538) governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  interim 
rule  will  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  propertv  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutionallv  Protected  Property 
Rights, 

Civil  Iu.stice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(bK2)  of  E.O. 
12988,  Civil  [ustice  Reform,  to  minimize 
litigation,  eliminate  ambiguity,  and 
reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under  E.O. 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safetv  that  may  disproportionately  affect 
children. 

Environment 

We  considered  the  environmental 
impact  of  this  rule  and  concluded  that, 
under  figure  2-1,  paragraph  (34){c).  of 
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Commandant  Instruction  M16475.1C, 

this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  is  a  matter  of  "training, 
qualihing,  licensing,  and  disciplining  of 
maritime  personnel"  within  the 
meaning  of  paragraph  (34)(c)  that  clearly 
has  no  environmental  impact.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

46CFRPart  10 

Keponing  and  recordkeeping 
requirements.  Schools.  Seamen. 


46CFRPartl5 

Reporting  and  recordkeeping 
requirements,  Seamen,  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 

CFR  parts  10  and  I.t  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1   Revise  the  authority  citation  for 
part  10  to  read  as  follows: 

Authority:  14  U.S.C.  633;  31  U.S.C.  9701: 
46  IJ.S.C.  2101,  2103,  and  2110:  46  U.S.C. 
Chapter  71:  46  U.S.C  7502,  7505,  and  7701: 
49  CFR  1.45  and  1.46.  Section  10.107  is  also 
issued  under  the  authority  of  44  U.S.C.  3507. 

2.  In  §  10.103,  revise  the  definition  of 
Inland  waters;  and  add  the  definitions 
of  Apprentice  mate  (steersman)  of 
towing  vessels.  Approved  training. 
Disabled  vessel.  Harbor  assist,  and  Pilot 
of  towing  vessels,  in  alphabetical  order, 
to  read  as  follows: 

§  10.103    Definitions  of  terms  used  in  this 
part. 

Apprentice  mate  (steersman)  of 

towing  vessels  means  a  mariner 
qualified  to  perform  watchkeeping  on 
the  bridge,  aboard  a  towing  vessel, 
while  in  training  under  the  direct 
supervision  of  a  licensed  master  or  mate 
(pilot)  of  towing  vessels. 
***** 

Approved  training  means  training  that 
is  approved  by  the  Coast  Guard  or  meets 
the  requirements  of  §  10.309. 

***** 

Disabled  vessel  means  a  vessel  that 
needs  assistance,  whether  docked. 
moored,  anchored,  aground,  adrift,  or 
under  way:  but  does  not  mean  a  barge 
or  any  other  vessel  not  regularly 
operated  under  its  own  power. 
***** 

Harbor  assist  means  the  use  of  a 
towing  vessel  during  maneuvers  to 
dock,  undock,  moor,  or  unmoor  a  vessel, 


or  to  escort  a  vessel  with  limited 
maneuverability. 

***** 

Inland  waters  means  the  navigable 
waters  of  the  United  States  shoreward  of 
the  Boundar\'  Lines  as  described  in  46 
CFR  part  7.  excluding  the  Great  Lakes 
and  Western  Rivers.  For  establishing 
credit  for  sea  service,  the  waters  of  the 
Inside  Passage  between  Puget  Sound 
and  Cape  Spencer,  Alaska,  are  inland. 
***** 

Pilot  of  towing  vessels  means  a 
qualified  officer  of  towing  vessels 
operating  only  on  inland  routes. 

***** 

§10.201     [Amended] 

3.  In  §  10.201 ,  in  paragraph  (f)(1), 
remove  the  words  "second-class 
operator  of  uninspected  towing  vessel" 
and  add.  in  their  place,  the  words  "mate 
(pilot)  of  towing  vessels";  and,  in 
paragraph  (f)(2),  remove  the  words 
"designated  duty  engineer  of  vessels  of 
not  more  than  1 ,000  horsepower,  may 
be  granted  to  an  applicant  who  has 
reached  the  age  of  18  years"  and  add, 
in  their  place,  the  words  "designated 
duty  engineer  of  vessels  of  not  more 
than  1,000  horsepower,  or  apprentice 
mate  (steersman)  of  towing  vessels,  may 
be  granted  to  an  applicant,  otherwise 
qualified,  who  has  reached  the  age  of  18 
years". 

§10.203    [Amended] 

4.  In  <?  10.203.  in  Table  10.203.  in 
column  one.  remove  the  word 
"Uninspected"  from  before  the  words 
"towing  vessels"  and  capitalize  the  first 
letter  in  the  word  "towing";  and,  in 
column  two,  remove  the  words 
"Operator:  21;  2/c  operator:  19"  from 
the  license  category  just  amended  to 
read  "Towing  vessels"  and  add.  in  their 
place,  the  words  "Master  of  towing 
vessels:  21;  mate  (pilot)  of  towing 
vessels;  19;  apprentice  mate  (steersman): 
18". 

§10.205     [Amended) 

5.  In  §  10.205.  in  paragraph  (0(1), 
remove  the  words  "operator  of 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
(pilot)  of  towing  vessels";  and  revise 
paragraph  (g)(3)  to  read  as  follows: 
***** 

(g)*   *   * 

(3)  All  licenses  for  master  or  mate 
(pilot),  except  apprentice  mate 
(steersman),  for  towing  vessels  on 
oceans. 
***** 

6.  In  §  10.209,  add  paragraphs  (c)(6) 
and  (7)  to  read  as  follows: 


§10  209     Requirements  for  renewal  of 
licenses  certificates  of  registry   and  STCW 
certificates  ana  endorsements. 

(c)  *  »  * 

(6)  Except  as  provided  by  paragraph 
(c)(7)  of  this  section,  an  applicant  for 
renewal  of  a  license  as  master  or  mate 
(pilot)  of  towing  vessels  shall  submit 
satisfactory  evidence,  predating  the 
application  by  not  more  than  1  year,  of 
satisfying  the  requirements  of  paragraph 
(c)(l)(i)  or  (ii)  of  this  section,  or  those  of 
paragraph  (c)(l)(iv)  of  this  section 
except  the  exercise:  and  of  either — 

(i)  Completing  a  practical 
demonstration  of  maneuvering  and 
handling  a  towing  vessel  before  a 
designated  examiner;  or 

(ii)  Submitting  documentation  in  the 
form  of  a  towing  officers'  assessment 
record  that  lists  training,  drills,  and 
experience  during  the  license's  validity 
in  which  an  operator's  proficiency  is 
assessed  over  time. 

(7)  An  applicant  for  renewal  of  a 
license  as  master  or  mate  (pilot)  of 
towing  vessels  whose  most  recent 
license  was  suspended  or  revoked  by  an 
administrative  law  judge  for 
incompetence  shall  complete  the 
practical  demonstration  rather  than 
submit  the  towing  officers'  assessment 
record  under  paragraph  (c)(6)(i)  of  this 
section. 
***** 

7.  In  §  10.304,  revise  the  section 
heading,  redesignate  paragraph  (h)  as  (iX. 
and  add  new  paragraph  (h)  to  read  as 
follows: 

§  10.304     Substitution  of  training  for 
required  service,  use  of  training-record 
books  and  use  of  towmg  officer 
assessment  records 
*».«,, 

(h)  Each  applicant  for  a  license  as 
master  or  mate  (pilot)  of  towing  vessels, 
and  each  master  or  mate  of  self- 
propelled  vessels  of  greater  than  200 
gross  tons  seeking  an  endorsement  for 
towing  vessels,  shall  complete  a  towing 
officers'  assessment  record  that  contains 
at  least  the  following; 

(1)  Identification  of  the  candidate, 
including  full  name,  home  address, 
photograph  or  photo-image,  and 
personal  signature. 

(2)  Objectives  of  the  training  and 
assessment. 

(3)  Tasks  to  perform  or  skills  to 
demonstrate. 

(4)  Criteria  to  use  in  determining  that 
the  tasks  or  skills  have  been  performed 
properly. 

(5)  A  place  for  a  qualified  instructor 
to  indicate  by  his  or  her  initials  that  the 
candidate  has  received  training  in  the 
proper  performance  of  the  tasks  or 
skills. 
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ffil  A  place  for  a  designated  examiner 


ti)  indicate  b\  hi^  nr  li 


-T  initials  that  the 


aiiduiatt'  has  -u(  ( ("s-tiillv  completed  a 
pra(ti(ai  (it'mimstratii  .[i  and  has  proved 
competf'ut  in  thf  !a-K  i  -Kill  under  the 
rritena 

(7)  IdfMitifK  ati   n  of  each  qualified 
mstriK  tiir  h\  full  name,  home  address, 
"luphivfr,  |oh  title,  ship  name  or 


busines. 


address,  number  of  any  Coast 


Guard  license  or  document  held,  ana 
personal  signature. 

(8)  Identification  of  each  designated 
examiner  by  full  name,  home  address, 
employer,  job  title,  sh^p  name  or 
business  address,  number  of  any  Coast 
Guard  license  or  document  held,  and 
personal  signature  confirming  that  his 
or  her  initials  certify  that  he  or  she  has 
witnessed  the  practical  demonstration 


of  a  partKuiar  task  or  skill  hv  the 

candidate. 

»         *         *         *         * 

H    In  4)  10,403,  rexise  the  sen  tmn 
heading  and  revise  Figurf  10  403  to  read 

as  fdllnws 

§  1 0.403    Structure  of  deck  licenses. 
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§10.412     [Amended] 

^i  In  i^  10  4  !  Jidj,  remove  the  words 
Operator  ot  uninspected  towing 

vessels.". 

§10.414     [Amended] 

10.  In  *5  10  414idj.  remove  the  words 
Operator  nt  uninspected  towing 
vessels." 

n   Revise  ;^  10.418(b)  to  read  as 

follows: 

§  10.418    Service  requirements  for  master 
of  ocean  or  near-coastal  steam  or  motor 
vessels  of  not  more  than  500  gross  tons. 

(h)  The  holder  of  a  license  as  master 
fir  mate  (pilot)  of  towing  vessels 
authorizing  service  on  oceans  or  near- 
coastal  routes  is  eligible  for  a  license  as 
master  of  ocean  or  near-coastal  steam  or 
motor  vessels  of  not  more  than  500  gross 
tons  after  both  1  year  of  service  as 
master  or  mate  of  towing  vessels  on 
oceans  nr  near-coastal  routes  and 
completion  of  a  limited  examination. 

§10.420     [Amended] 

12.  In  *^  10.420,  remove  the  words 
operator  of  uninspected  towing 
vessels,". 

§10.424    [Amended] 

lA.  In  ^  10.424(a)(2),  remove  the 
words  'operator  or  second-class 
I  )perator  of  ocean  or  near-coastal 
uninspected  touing  vessels"  and  add,  in 
their  pld(  e.  the  words  "master  or  mate 
of  ocean  or  near-cuastal  towing  vessels". 

14  Revise  §  10.426(a)(2)  to  read  as 
follows: 

§  10.426     Service  requirements  for  master 
of  near-coastal  steam  or  motor  vessels  of 
not  more  tfian  200  gross  tons. 

la)  *    '    * 

(2)  One  year  of  total  service  as 
licensed  master  or  mate  of  towing 


vessels  on  oceans  or  near-coastal  routes. 
Completion  of  a  limited  examination  is 
also  required. 


§10.442     [Amended] 

15.  In  *)  10.442.  paragraphs  (a)  and  (b), 
remove  the  words  "operator  of 
uninspected  towing  vessels  '  from  the 
two  places  where  they  occur  and  add. 
in  their  places,  the  words  "master  of 
towing  vessels". 

§10.444    [Amended] 

15a.  In  §  10.444(c),  remove  \h^'  words 
"second-class  operator  of  uninspected 
towing  vessels"  and  add,  in  their  place. 
the  words  "mate  (pilot)  of  towing 
vessels". 

§10.446     [Amended] 
lb.  In  S  10.44blb)— 

a.  In  the  first  sentence,  remove  the 
word  "opqfator"  wherever  it  appears 
and  add,  in  its  place,  the  word  'master' 
and  remove  the  word  "uninspected" 
wherever  it  appears;  and 

b.  In  the  third  sentence,  remove  the 
words  "operator  or  second-class 
operator  of  uninspected"  and  add,  in 
their  place,  the  words  "  master  or  mate 
(pilot)  of. 

§10.452    [Amended] 

17.  In  §  10.452(aj,  remove  the  words 
"operator  or  second-class  operator  of 
uninspected  towing  vessels"  and  add,  in 
their  place,  the  words  "master  or  mate 
(pilot)  of  towing  vessels". 

§  ■*  C  462       Amended] 

18.  In  §  10.462(c),  remove  the  words 
"operator  of  uninspected  towing 
vessels"  and  add,  in  their  place,  the 
words  "master  or  mate  (pilot)  of  towing 
vessels". 

19.  Add  §  10.463  to  read  as  follows: 


§  10.463    General  requirements  for  licenses 
for  master,  mate  (pilot),  and  apprentice 
mate  (steersman)  of  towing  vessels. 

(a)  The  Ooast  Guard  issues  the 
following  licenses: 

(1)  Master  of  towing  vessels. 

(2)  Master  of  tnwing  vessels,  harbor 
assist. 

(3)  Master  of  towing  vessels,  limited. 

(4)  Mate  (pilot]  of  towing  vessels. 

(5)  Mate  (pilot)  of  towing  vessels, 
limited. 

(6)  Apprentice  mate  (steersman). 

(7)  Apprentice  mate  (steersman), 
harbor  assist. 

(8)  Apprentice  mate  (steersman), 
limited. 

(b)  A  master  license  means  a  license 
to  operate  a  towing  vessel  not  restricted 
to  harbor  assist  and  not  restricted  to  a 
local  area  designated  by  the  (5CMI.  This 
also  applies  to  a  mate  (pilot)  license. 

(c)  For  this  section,  limited  means  a 
license  to  operate  a  towing  vessel  of  less 
than  200  gross  tons  limited  to  a  local 
area  designated  by  the  OCMI. 

20,  Revise  i;  10,464  to  read  as  follows: 

§  10.464    Requirements  for  licenses  as 
master  of  towing  vessels. 

(a)  If  you  would  like  to  obtain  a 
license  as  master  of  towing  vessels 
endorsed  with  a  route  listed  in  column 
1  of  Table  10.464-1.  then  you  must 
complete  the  service  requirements 
indicated  in  columns  2  through  5.  If  you 
would  like  to  upgrade  vour  license  as 
master  of  towing  vessels  (harboj  assist), 
then  you  must  complete  the  service 
requirements  listed  in  columns  6 
through  9.  You  may  serve  on  the 
subordinate  routes  listed  in  f:olumn  10 
if  you  complete  the  observation  and 
training  required  in  column  11. 
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(b)  If  you  would  like  to  obtain  a 

1irrn<;n  as  ma-tiT  of  towing  vessels 
tiariinr  a>sist   indorsed  with  a  route 
lifted  ;n  (  nl'unn  1     Tr able  10.464-2, 
!h>'n  \i)u  inii^:  itiinpiftu  the  service 
rtHiuirt'in.'iits  indicated  in  columns  2 


through  5.  If  you  would  like  to  upgrade 
your  license  as  master  of  towing  vessels 
(limited),  then  you  must  complete  the 
service  requirements  listed  in  rnlumns 
6  and  7,  and  either  8,  9,  or  10.  You  ma\ 
serve  on  the  subordinate  routes  listed  in 


I  nhinin  11  if  you  complete  the 
observation  and  training  requir<^f!  in 
column  12 
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frl  If  you  would  like  to  obtain  a  license  as  master  of  towing  vessels  (limited),  then  you  must  complete  the  service 
jiiir'ments  listed  in  Table  10.464-3. 

TablE  10  464-3  —Requirements  for  License  as  Master  o-  Towing  Vessels  (Limited) 


1 

Route 

endorsement 

1 
2                            3 

ser^cei        '     as  limited 
^®""'^®         i    mate  (pilot) 

1 

4 

TOS^on 

particular 

route 

LIMITED  LOCAL  AREA  (LLA)  

36               12  of  36  

3  of  12. 

'  Service  is  in  months. 
2T0S  IS  time  of  service. 


{<ij  Tlic  {.oa-^t  leiartl  restricts  licenses 
as  master  o!  tnw  ino  vessels  for  oceans 
and  near-ena>tal  r' mtes  by  the  gross 
tiinna^e  of  the  tewmg  vessels  on  which 
the  experience  was  acquired  by  200. 
.^00,  1  ,h()()  ornss  tons,  per  §§  10.424, 
U)  41H,  iri;i  '.(1  412  of  this  part, 
respectiv  *'lv. 

(ej  Before  you  serve  as  master  of 
towing  vessels  on  the  Western  rivers. 
\iui  iTiiist  possess  90  days  of  observation 
.tiui  training  and  have  your  license 
•Muiursi'd  for  Western  Rivers. 

(f)  Each  r.((i!ipan\  must  maintain 
'•Mdt'iu  ''  ♦h.it  .'\  ery  vessel  it  operates  is 
umi'T  till'  iiri'i  tion  and  control  of  a 
licensiHi  manivr  w  ith  appropriate 
experience,  including  30  days  of 
observation  and  training  on  the 
intended  mute  other  than  Western 
Kucrs. 


(g)  If  you  hold  a  license  as  master  nf 
self-propelled  vessels  of  greater  than 
200  gross  tons  and  first-class  pilot  then 
you  may  obtain  an  endorsement  for 
towing  vessels  (restricted  to  the  service 
presented)  if  you — 

(1)  Have  30  days  of  training  and 
observation  on  towing  vessels  on  each 
of  the  routes  for  which  the  endorsement 
is  sought,  except  as  noted  in  paragraph 
(e)  of  this  section; 

(2)  Submit  a  towing  officers' 
assessment  record  described  in 

§  10.304(h)  that  exhibits  evidence  of 
assessment  of  practical  demonstration  of 
skills:  and 

(3)  Pass  an  examination. 

21.  Add  §  10.465  to  read  as  follows: 


§  1 0.465     Requirements  for  licenses  as 
mate  (pilot)  of  towing  vessels. 

(d)  If  you  would  like  to  obtain  a 
license  as  mate  (pilot)  of  towing  vessels 
endorsed  with  a  route  listed  in  column 
1  of  Table  10.465-1,  then  you  must 
complete  the  service  requirements 
indicated  in  columns  2  through  4  and 
either  5  or  6.  If  you  hold  a  license  as 
master  of  towing  vessels  (harbor  assist 
or  limited)  and  would  like  to  upgrade  it 
to  mate  (pilot),  then  vou  must  complete 
the  requirements  in  column  7.  If  you 
hold  a  license  as  mate  {pilot){limited) 
and  would  like  to  upgrade  it  tn  mate 
(pilot),  then  you  must  complete  the 
requirements  in  columns  2  through  6 
and  pass  a  limited  examination.  You 
may  serve  on  the  subordinate  routes 
listed  in  column  8  if  vou  complete  the 
observation  and  training  required  in 
column  9. 
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(b)  The  Coast  Guard  restricts  licenses 
as  mate  (pilot)  of  towing  vessels  for 
oceans  and  near-coastal  routes  by  the 
gross  tiinii.iae  of  the  towing  vessels  on 
which  the  experience  was  acquired-by 
200,  500,  l.eOO  gross  tons,  under 
i?<)  10  424    1(1  4  18.  and  10,412  of  this 
part,  rt'spcctiv -'Iv, 


(c)  Before  you  serve  as  mate  (pilot)  of 
towing  vessels  on  the  Western  Rivers. 
you  must  possess  90  days  of  observation 
and  training  and  have  your  license 
endorsed  for  Western  Rivers. 

(d)  Each  company  must  maint.iin 
evidence  that  ever)'  vessel  it  operates  is 
under  the  direction  and  control  of  a 
licensed  mariner  with  appropriate 


experience,  including  30  days  of 
observation  and  training  on  the 
intended  route  other  than  Western 
Rivers. 

(e)  If  you  would  like  to  obtain  a 
license  as  mate  (pilot)  of  towing  vessels 
(limited),  then  you  must  complete  the 
service  requirements  listed  in  Table 
10.465-2. 


Table  10.465-2.— Requirements  for  License  as  Mate  (Pilot)  o^  Towing  Vessels  (Limited) 


1 

Route 
endorsement 

2 

Total 

service ' 

'               4 
3                    Certificate  of 
T0S2  on  TA/        course  comple- 
as  apprentice        tion— training  of- 
mate  (steerrr,ani       ficers  assess- 
ment record 

limited  local  area  (LUV)  „ 

24 

6  of  24                    Either 

'  Sen,"ce  is  in  months 
-  TOS  IS  time  of  service. 


(f)  If  vou  hold  a  license  as  mate  of  self- 
propelled  vessels  of  greater  than  200 
gross  tons  and  one  as  first-t:lass  pilot 
then  \fni  mav  obtain  an  endorsement  for 
towing  vessels  (restricted  to  the  service 
presented)  if  you — 

(1)  Have  50  rlavs  of  training  and 
obser\  atitin  on  towing  vessels  on  each 
of  the  routes  for  which  you  seek  the 
endorsement,  except  as  noted  in 
paragraph  (c)  of  this  section; 

(2)  Submit  a  towing  officers' 
assessment  record  ilescribed  in 

§  10.304(h)  that  exhibits  evidence  of 
assessment  of  prar^tir  al  demonstration  of 
skills;  and 

(3)  Pass  an  examination. 


(g)  An  approved  training  course  for 
mate  (pilot)  of  towing  vessels  must 
include  formal  instruction  and  practical 
demonstration  of  proficiency  either  on 
board  a  towing  vessel  or  at  a  shoreside 
training  facility  before  a  designated 
examiner,  and  must  cover — 

(1)  Shipboard  management  and 
training; 

(2)  Seamanship; 

(3)  Navigation; 

(4)  Watchkeeping; 

(5)  Radar; 

(6)  Meteorology; 

(7)  Maneuvering  and  handling  of 
towing  vessels; 

(8)  Engine-room  basics;  and 


(9)  Emergenc\'  procedures. 
§10.466    Redesignated  as  §10.467 

22.  Redesignate  *;?  10.466  as  §  10.467 
and  add  a  new  §  10.466  to  read  as 
follows: 

§  10.466  Requirements  for  licenses  as 
apprentice  mate  (steersman)  of  towing 
vessels, 

(a)  If  you  would  like  to  obtain  a 
license  as  apprentice  mate  (steersman! 
of  towing  vessels  listed  in  column  1 
endorsed  with  a  route  listed  in  column 
2  of  Table  10.466-1.  then  you  must 
complete  the  servic:e  requirements 
indicated  in  columns  3  through  6. 


Table  10.466-1  —Requirements  for  License  as  Apprentice  Mate  (Steersman'^)  of  Towing  Vessels 


1 

License  type 


Route  endorsed 


Total  service  ^    '  TOS 


4 

i'  on  T/V 


TOS  2  on 

particular 
route 


Pass  exam- 
ination 3 


(1)  APPRENTICE 

(STEERSMAN). 


MATE 


OCEANS  (O) 


18     12  of  18 


3  of  18 


(2)  APPRENTICE      MATE 
(STEERSMAN'  (HARBOR  ASSIST). 

(3)  APPRENTICE      MATE 
(STEERSMAN)  (LIMITED)". 


NEAR-COASTAL  (NO)  

GREAT  LAKES-INLAND  (GL-I) 

RIVERS  (R)  

WESTERN  RIVERS  (WR)  

NOT  APPLICABLE  


NOT  APPLICABLE 


18 
18 
18 
18 
18 

18 


12  of  18  I  3  of  18 

12  of  18  !  3  of  18 

12  of  18  3  of  18 

12  of  18  I  3  of  18 

12  of  18      ....  3  Of  18 


Yes. 

Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


12  of  18 


3  of  18  Yes. 


'  Service  is  in  months. 
TOS  IS  time  of  service. 

'The  examination  for  apprentice  mate  is  specified  in  subpart  I  of  this  part.  The  examination  for  apprentice  mate  (limited)  is  a  limited  examina- 
tion 

■■For  all  inland  routes,  as  well  as  Western  Rivers,  the  license  as  steersman  is  equivalent  to  that  as  apprentice  mate   All  qualifications  and 
equivalencies  are  the  same 


(b)  If  you  hold  a  license  as  apprentice 
mate  (steersman)  of  towing  vessels  you 
mav  iihtain  a  restricted  endorsement  as 
limited  apprentice  mate  (steersman). 
This  endorsement  will  go  on  your 


license  after  you  pass  an  examination 
for  a  route  that  is  not  included  in  the 
current  endorsements  and  on  which  you 
have  no  operating  experience.  Upon 
completion  of  3  months  of  experience 


on  that  route,  you  mav  have  the 
restricted  endorsement  removed, 

23,  Revise  §  10.482(a)  to  read  as 
follows: 


Federal  Register  /  \'ol.  b4  No.  223,Fridav.  Novembpr  1M    iqqM'Rulps  and  Rpsiilatinns 


63235 


§10.482     Assistance  towing. 

(a)  This  section  contains  the 
requirements  to  qualih'  for  an 
endorsement  authorizing  an  applicant  to 
engage  in  assistance  towing.  The 
endorsement  applies  to  all  licenses 
except  those  for  master  and  mate  (pilot) 
of  towing  vessels  and  those  for  master 
or  mate  authorizing  service  on  inspected 
vessels  over  200  gross  tons.  Holders  of 
any  of  these  licenses  may  engage  in 
assistance  towing  within  the  scope  of 
the  licenses  and  without  the 
endorsement. 


§10.701     [Amended] 

24.  In  §  10.701(aJ.  remove  the  words 
"operator  of  uninspected  towing 
\essels"  and  add,  in  their  place,  the 
words  "master  or  mate  (pilot)  of  towing 
vessels". 

§10.703     [Amended] 

25.  In  §  10.703(a).  remove  the  words 
"operator  of  uninspected  towing 
vessels"  and  add.  in  their  place,  the 
words  "master  or  mate  (pilot)  of  towing 
vessels". 

§10.901     [Amended] 

26.  In  fc?  H),901(b)(l),  remove  the 
words  "uninspected  towing  vessels" 
and  add.  in  their  place,  the  words 
"master  or  mate  (pilot)  of  towing 
vessels '. 

27.  In  §10.903— 

a.  In  paragraph  (c)  in  Table  10,903-1, 
in  the  entry  for  STCVV  CODE  II/2.  p.  3 
&  4,  add  an  "X"  in  column  7; 

b.  In  paragraph  (r)  in  Table  10.90.1-1. 
in  the  entry  for  STCW  CODE  II/3. 
remove  the  "X"  in  column  7;  and 

c.  Revise  paragraphs  (a)(18),  (b)(4), 
and  (c)(7)  to  read  as  follows: 

§  10.903    Licenses  requiring  examinations. 

(a;  *    ■    ' 

(18)(i)  Apprentice  mate  (steersman)  of 
towing  vessels; 

(ii)  Apprentice  mate  (steersman)  of 
towing  vessels,  harbor  assist; 
***** 

(b)  *   *    * 

(4)  Master  or  mate  (pilot)  of  towing 
vessels  (endorsed  for  the  same  route). 

(c)  *   *   * 

(7)  Master  or  mate  of  towing  vessels 
of  over  200  gross  tons,  oceans  (domestic 
trade i  and  near-coastal. 
***** 

28.  In  §  10.910,  revise  paragraphs  10 
through  12  in  Table  10.910-1  to  read  as 
follows: 

§10.910    Subjects  for  deck  licenses. 

***** 

10.  Apprentice  mate,  towing  vessels, 
ocean  (domestic  trade)  and  near-coastal 

routes. 


11.  Apprentice  mate  (steersman), 
towing  vessels,  Great  Lakes  and  inland 
routes. 

12.  Steersman,  towing  vessels, 
Western  Rivers. 


PART  15— MANNING  REQUIREMENTS 

29.  Revise  the  authority  citation  for 
part  15  to  read  as  follows: 

Authority:  46  U.S.C.  2101.  2103,  3306. 
3703,  8101,8102,  8104,8105,8301,8304, 
8502,  8503.  8701,  8702,  8901,  8902,  8903, 
8904,  8905(b],  and  9102;  and  49  CFR  1.45 
and  1.46. 

§15,301     [Amended] 

30.  Section  15.301  is  amended  as 
follows: 

a.  In  paragraph  (a),  add  the  definition 
of  Disabled  Vessel,  in  alphabetical 
order; 

b.  Remove  paragraph  (b)(6);  and 

c.  Redesignate  paragraphs  (b)(7) 
through  (10)  as  paragraphs  (b)(6) 
through  (9). 

The  addition  to  §  15, 301(a)  reads  as 
follows: 

(a)  *  *  * 

Disabled  vessel  means  a  vessel  that 
needs  assistance,  whether  docked, 
moored,  anchored,  aground,  adrift,  or 
under  way;  but  does  not  mean  a  barge 
or  any  other  vessel  not  regularly 
operated  under  its  own  power. 
*        *        *        *        *     * 

31.  Revise  §  15.610  to  read  as  follows: 

§  15,610     Master  and  mate  (pilot)  of  towing 
vessels. 

Every  towing  vessel  at  least  8  meters 
(at  least  26  feet)  in  length  measured 
from  end  to  end  over  the  deck 
(excluding  sheer),  except  a  vessel 
described  by  the  next  sentence,  must  be 
under  the  direction  and  control  of  a 
person  licensed  as  master  or  mate  (pilot) 
of  towing  vessels  or  as  master  or  mate 
of  vessels  of  appropriate  gross  tonnage 
holding  an  endorsement  on  his  or  her 
license  for  towing  vessels.  This  does  not 
apply  to  any  vessel  engaged  in 
assistance  towing,  or  to  any  towing 
vessel  of  less  than  200  gross  tons 
engaged  in  the  offshore  mineral  and  oil 
industry  if  the  vessel  has  sites  or 
equipment  of  that  industry  as  its  place 
of  departure  or  ultimate  destination. 

§15.705    [Amended] 

32.  In  §  15.705(d),  remove  the  words 
"individual  operating  an  uninspected 
towing  vessel"  and  add.  in  their  place, 
the  words  "master  or  mate  (pilot) 
operating  a  towing  vessel";  and  remove 
the  words  "individuals  serving  as 
operators  of  uninspected  towing 
vessels"  and  add.  in  their  place,  the 


words  "masters  or  mates  (pilots)  serving 
as  operators  of  towing  vessels". 

33.  In  §  15.805,  add  paragraph  (a)(5)  to 
read  as  follows: 

§15.8C?     Maste- 

(aj  •    •    • 

(5)  Every  towing  vessel  of  at  least  8 
meters  (at  least  26  feet)  or  more  in 
length. 
***** 

34.  In  §  15.810,  redesignate 
paragraphs  (d)  and  (e)  as  (e)  and  (f);  and 
add  a  new  paragraph  (d)  to  read  as 
follows: 

§15,810     Mates 

*  * 

(d)  Each  person  in  charge  of  the 
navigation  or  maneuvering  of  a  towing 
vessel  of  at  least  8  meters  (at  least  26 
feet)  in  length  shall  hold  either  a  license 
authorizing  service  as  mate  of  towing 
vessels — or,  on  inland  routes,  as  pilot  of 
towing  vessels — or  a  license  as  master  of 
vessels  of  appropriate  gross  tonnage 
according  to  the  routes,  endorsed  for 
towing  vessels. 
***** 

35.  Revise  §  15,910  to  read  as  follows: 

§15.91C     Trivving  vessels 

No  person  may  serve  as  master  or 
mate  (pilot)  of  any  towing  vessel  of  at 
least  8  meters  (at  least  26  feet)  in  length 
unless  he  or  she  holds  a  license 
authorizing  such  service. 

Dated:  November  9, 1999. 

R.C.  North. 

Hear. Admiral.  U.S.  Coast  Guard  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Paris  1    6  and  7 

[WT  DocKet  96-198    PCC  99-181] 

Access  to  Telecommunications 
Service,  Telecommunications 
Equipment  and  Customer  Premises 
Equipment  by  Persons  with  Disabilities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
rules  to  ensure  that  people  with 
disabilities  have  access  to 
telecommunications  services  and 
related  equipment,  if  readily  achievable. 
These  rules  are  required  to  implement 
section  255  of  Telecommunications  Act 
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of  1996.  These  rules  will  increase  the 

accessiblp  profiucts  and  services 
available  in  the  marketplace. 
DATES:  These  rules  become  effective 
lanuarv  28,  2000.  except  for  §§6.18  and 
7.18.  which  contain  modified 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
.Management  and  Budget  ("OMB").  The 
C'.ommi.ssion  will  publish  a  document  in 
the  Federal  Register  announcing  the 
effective  date  of  those  sections.  Written 
comments  by  the  public  on  the  modified 
mformation  collection  requirements 
should  be  submitted  on  or  before 
December  20,  1999. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  Twelfth  Street  SVV.  Room  TW- 
A325,  Washington.  DC  20554.  A  copy  of 
any  comments  im  the  information 
collection  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communications  Commission.  Room 
1C804.  445  12th  Street.  SW, 
Washington,  DC  20554.  or  via  the 
internet  to  iboley@fcc;.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Blackler,  Common  Carrier  Bureau. 
(202) 418-0491. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  WT  Docket  96-198. 
adopted  on  lulv  14,  1999  and  released 
on  September  29.  1999.  The  full  text  of 
the  Report  and  Order,  including 
Commissioners'  statements,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  Twelfth  Street, 
SW,  Room  CY-257.  Washington,  D.C. 
Alternate  formats  (computer  diskette, 
large  print,  audio  cassette  and  Braille) 
are  available  to  persons  with  disabilities 
bv  contacting  Martha  Contee  at  (202) 
418-0260  (voice).  (202)  418-2555 
(TTY),  or  at  mcontee@fcc,gov.  The 
Report  and  Order  can  be  downloaded  in 
WP  or  ASCAl  text  at:  http//www. fcc.gov/ 
dtf/. 

This  report  and  order  contains 
modified  information  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PR.\).  Public  Law  104-13.  It  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
Section  3507(d)  of  the  PR,\.  OMB.  the 
general  public  and  other  federal 
agencies  are  in\  ifed  to  comment  on  the 
modified  information  collection 
contained  in  this  proceeding. 

Synopsis  of  Report  and  Order 

1   In  this  Report  and  Order  (Order)  we 
adopt  rules  and  policies  to  implement 
sections  255  and  251(a)(2)  of  the 
Communications  Act  of  1934,  as 
amended  (Act).  These  provisions,  which 


were  added  by  the  Telecommunications 
Act  of  1996  (1996  Act),  are  the  most 
significant  opportunity  for  the 
advancement  of  people  with  disabilities 
since  the  passage  of  the  Americans  with 
Disabilities  Act  (ADA)  in  1990.  These 
rules  are  based  on  the  Access  Boards 
Guidelines,  63  FR  5631,  and  the 
comments  after  issuance  of  a  Notice  of 
Proposed  Rulemaking,  63  FR  28456. 

2.  We  conclude  that  we  have 
authority  to  adopt  regulations  to 
implement  section  255.  We  find  that  the 
language  of  section  255(f),  which  bars 
any  private  right  of  action  "to  enforce 
any  requirement  of  this  section  or  any 
regulation  thereunder,"  expressly 
contemplates  the  Commission's 
enactment  of  regulations  to  carry  out  its 
enforcement  obligations  under  the 
provisions  of  section  255.  We  conclude 
that  at  a  minimum,  section  255  itself 
grants  us  authority  to  enact  rules  to 
implement  the  provisions  of  section 
255. 

3.  The  extensive  record  herein 
supports  the  adoption  of  rules 
consistent  with  the  Access  Board's 
guidelines.  Accordingly,  we  adopt  rules 
in  this  Order  that  are  identical  to  or 
based  upon  the  Access  Board 
guidelines,  with  a  few  minor 
exceptions.  We  conclude  that  the 
Access  Board  guidelines  can  effectively 
serve  as  the  basis  of  rules  for  both 
covered  services  and  equipment. 

4.  We  note,  however,  that  we  have  the 
discretion  to  depart  from  the  Access 
Board  guidelines  where  merited.  We 
find  that  the  Commission  would  not  be 
boimd  to  adopt  the  Access  Board's 
guidelines  as  its  own,  or  to  use  them  as 
minimum  standards,  if  it  were  to 
conclude,  after  notice  and  comment, 
that  such  giiidelines  wore  inappropriate. 

I.  Requirements  for  Covered  Entities 

5.  As  stated  in  the  statute,  a 
manufactxirer  of  telecommunications 
equipment  or  customer  premises 
equipment  shall  ensure  that  the 
equipment  is  designed,  developed,  and 
fabricated  to  be  accessible  to  and  usable 
by  individuals  with  disabilities,  if 
readily  achievable.  Second,  a  provider 
of  telecommunications  service  shall 
ensure  that  the  service  is  accessible  to 
and  usable  by  individuals  with 
disabilities,  if  readily  achievable. 
Finally,  whenever  the  requirements  set 
forth  above  are  not  readily  achievable, 
such  a  manufacturer  or  provider  shall 
ensure  that  the  equipment  or  service  is 
compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable. 


6.  We  adopt  the  ADA  definition  of 

disability  in  its  entirety,  as  required 
under  section  255  of  the  Act.  We  further 
agree  with  commenters  that,  in 
implementing  section  255.  we  should 
follow  any  applicable  judicial  and 
administrative  precedent  stemming 
from  this  definition,  except  in  those 
limited  circumstances  in  which  such 
precedent  is  shown  to  be  unsuitable  to 
a  specific  factual  situation. 

7.  We  conclude  further  that,  at  a 
minimum,  the  statutory  reference  to 

"individuals  with  disabilities"  includes 
those  with  hearing,  vision,  movement, 
manipulative,  speech,  and  cognitive 
disabilities.  By  no  means,  however,  is 
the  definition  of  "disability"  limited  to 
these  specific  groups.  Determinations  of 
what  constitutes  a  "disability"  under 
section  255  must  be  made  on  a  case-by- 
case  basis. 

8.  We  adopt  the  Access  Board's 
definitions  of  "accessible  to"  and 
"usable  by."  We  initially  proposed  in 
the  S'PRM  to  combine  these  terms  under 
one  definition  under  our  rules, 
reasoning  that  the  term  "accessible  to" 
should  be  used  in  its  broadest  sense  to 
refer  to  the  ability  of  persons  with 
disabilities  actually  to  use  the 
equipment  or  service  by  virtue  of  its 
inherent  capabilities  and  functions. 
Upon  further  review,  however,  we 
believe  that  it  is  more  precise,  and  will 
provide  clearer  guidance  to  entities 
covered  by  section  255.  for  us  to  follow 
the  lead  of  the  Access  Board  and  define 
these  two  terms  separately  because  the 
requirements  of  "accessible  to"  and 
"usable  by"  embrace  two  distinct 
concepts.  Although  the  Access  Board 
guidelines  were  designed  in  the  context 
of  equipment  and  CPE  accessibility,  we 
conclude  that  these  guidelines  are 
equally  applicable  to  the  services 
context,  and  thus  our  definition  of 
accessibility  and  usable  applies  to  both 
equipment  and  services.  We  also  adopt 
the  proposal  made  in  the  NPRM  to 
ensure  that  support  services  (such  as 
consumer  information  and 
documentation)  associated  with 
equipment  and  services  are  accessible  to 
and  usable  by  people  with  disabilities. 

9.  We  conclude  that,  with  one 
technical  exception  and  one  addition, 
the  input,  control  and  mechanical 
functions  in  §  1193.41  of  the  Access 
Board  guidelines  and  the  output, 
display  and  control  functions  in 

§  1 193.43  of  the  Access  Board 
guidelines  shall  constitute  the  definition 
of  ""accessible  to"  under  the 
Commission's  rules.  The  list  is  not  a  set 
of  mandates,  but  rather  a  list  of  areas 
covered  entities  should  be  considering 
when  designing  products  and  services. 
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10.  We  do  not  adopt  §  1193.43(e)  of 
the  Access  Board  rules,  which  would 
require  that  \olume  control  telephones 
provide  a  minimum  of  20  dB  adjustable 
volume  gain.  We  decline  to  adopt  this 
20  dB  volume  control  standard  under 
our  rules  because  it  conflicts  with  rules 
that  we  have  previously  adopted 
pursuant  to  the  Hearing  Aid 
Compatibility  Act. 

11.  We  also  do  not  adopt  a  separate 
requirement  regarding  net  reductions 
similar  to  that  in  section  1193.30  of  the 
Access  Board's  guidelines.  We  believe 
that  this  requirement  is  addressed  under 
the  readily  achievable  definition  and 
analysis.  The  flexibility  of  the  readily 
achievable  analysis  recognizes  that  it 
will  generally  be  unacceptable  to 
completely  eliminate  an  existing 
accessibility  feature,  but  that  legitimate 
feature  trade-offs  as  products  e\olye  are 
nt)t  prohibited. 

12.  We  do,  however,  add  to  our  rules 
one  input  factor  to  the  list  developed  by 
the  Access  Board.  .Specifically,  the 
definition  of  "accessible  to"  shall 
include  being  "operable  with  prosthetic 
devices."  Because  some  people  with 
disabilities  rely  on  prosthetic  devices. 
we  conclude  that  consideration  of  direct 
access  by  such  persons  is  appropriately 
encompassed  in  the  definition  of 
"accessible  to". 

13.  We  adopt  the  Access  Board's 
definition  of  "usable  bv"  as  our 
definition  under  the  rules.  As  many 
commenters  that  addressed  this  issue 
recognized,  providing  access  to  all 
supporting  documentation  and  support 
services  is  an  essential  ingredient  for  the 
successful  implementation  of  section 
255  and  is  encompassed  by  our 
definition  of  "usable  by  "  .Support 
services  include,  but  are  nr)t  limited  to. 
access  to  technical  support  hotlim^s  and 
databases,  access  to  repair  ser\ices. 
billing  and  any  other  services  offered  by 
a  manufacturer  or  service  pro\'ider  that 
facilitate  the  continued  and  complete 
use  of  a  product  or  service.  Support 
ser\-ices  also  include  efforts  by 
manufacturers  and  service  providers  to 
educate  its  sales  force  about  the 
accessibility  of  their  products  and  how 
accessibility  features  can  be  used. 

14.  We  further  conclude,  consistent 
with  the  Access  Board's  guidelines  and 
supported  by  the  record,  that  "usable 
by"  means  manufacturers  and  service 
providers  ensure  that  consumers  with 
disabilities  are  included  in  product 
research  projects,  focus  groups,  and 
product  trials,  where  applicable,  to 
further  enhance  the  accessibility  and 
usability  of  a  product,  if  readily 
achievable. 

15.  We  also  conclude,  consistent  with 
the  Access  Board  guidelines  and  the 


statutory  definition  of  CPE.  that 
specialized  CPE,  such  as  direct-connect 
TTYs.  are  considered  a  subset  of  CPE. 
The  statute's  requirement  that 
manufacturers  and  service  providers 
ensure  compatibility  with  CPE  which 
has  a  specialized  use  does  not  change 
the  fact  that  this  equipment  still  meets 
the  definition  of  CPE  as  discussed  infra 
in  paragraphs  80  et.  seq.  We  define 
specialized  CPE  as  CPE  which  is 
commonly  used  by  individuals  with 
disabilities  to  achieve  access.  Thus, 
manufacturers  and  service  providers 
have  the  same  obligations  to  ensure 
accessibility  and  usability  of  SCPE  as 
they  do  for  any  other  CPE. 

16.  We  adopt  four  of  the  five  criteria 
set  forth  by  the  Access  Board  as  the 
definition  of  "compatibility"  under 
section  255.  We  do  not  adopt  the 
criterion  of  "compatibility  of  controls 
with  prosthetic  devices."  which  we 
have  instead  added  to  the  definition  of 
accessibility.  We  adopt  the  Access 
Board's  definitions  of  "peripheral 
devices  "  and  "specialized  CPE."  As 
proposed  in  the  \TRM.  the  definitions 
of  the  terms  "peripheral  devices"  and 
"specialized  CPE"  limit  the 
compatibility  requirement  to  those 
devices  that  have  a  specific 
telecommunications  function  or  are 
designed  to  be  used  primarily  to  achieve 
access  to  telecommunications. 

17.  A  manufacturer  or  service 
provider  must  assess  whether  it  is 
readily  achievable  to  install  features  or 
design  equipment  and  services  so  that 
the  equipment  or  service  can  meet  the 
criteria  of  compatibility.  Compliance 
with  these  criteria  must  be  mandatory. 
As  technology  evolves,  the  guidelines 
and  the  definition  of  "compatibility" 
may  need  to  be  revised. 

18.  We  require  manufacturers  and 
sen'ice  pro\'iders  to  exercise  due 
diligence  to  identify  the  types  of 
peripheral  devices  and  specialized  CPE 

"commonly  used"  by  people  with 
disabilities  with  which  their  products 
and  ser\ices  should  be  made 
compatible,  if  it  has  not  been  readily 
achievable  to  make  those  products  and 
services  accessible.  In  the  \PRM,  we 
had  proposed  using  the  concepts  of 
affordability  and  availability  to  help 
define  the  statutory  term  'commonly 
used"  in  section  255(d)  of  the  Act.  \Ve 
conclude  that  affordability  and  general 
market  availability  are  insufficient,  and 
in  some  cases  inappropriate,  criteria  for 
determining  whether  a  specific 
peripheral  device  or  piece  of  specialized 
CPE  is  "commonly  used"  by  persons 
with  disabilities. 

19.  Section  251[a!(2)  of  the  Act 
requires  that  telecommunications 
carriers  not  install  network  features. 


functions,  or  capabilities  that  do  not 
comply  with  the  guidelines  or  standards 
established  pursuant  to  section  255.  We 
conclude  that  telecommunications 
carriers  must  not  install  service  logic 
and  databases  associated  with  routing 
telecommunications  services,  whether 
residing  in  hardware  or  software,  that 
do  not  comply  with  the  accessibility 
requirements  of  these  rules. 

II.  Readily  Achievable 

1  Definition  of  "Readily  Achievable" 

20.  We  adopt  the  ADA's  definition  of 
"readily  achievable."  We  agree  with  the 
DO]  that  this  definition  is  intended  to 
ensure  that  a  "wide  range  of  factors  be 
considered  in  determining  whether  an 
action  is  readily  achievable." 

21.  The  primary  focus  of  a  "readily 
achievable"  analysis  should  be  upon 
three  general  considerations  delineated 
in  the  ADA  definition,  namely  (1)  the 
cost  of  the  action:  (2)  the  nature  of  the 
action:  and  (3)  the  overall  resources 
available  to  the  entity,  including 
resources  made  available  to  the  entity 
by  a  parent  corporation,  if  applicable, 
depending  on  the  ty'pe  of  operation  and 
the  relationship  between  the  two 
entities.  We  decline  to  include 
consideration  of  feasibility,  expense, 
and  practicality,  as  proposed  in  our 
NPRM.  We  have  modified  the  definition 
so  that  it  more  closely  correlates  with 
the  terms  used  in  section  255.  For 
example,  we  have  replaced  the  word 
"facility"  throughout  the  definition  with 
the  terms  "manufacturer"  and  "service 
provider,  "  as  appropriate.  We  also  have 
inserted  the  terms  "if  applicable"  before 
the  third  and  fourth  prongs  of  the 
definition.  Furthermore,  we  agree  with 
those  parties  who  have  argued  that,  in 
interpreting  section  255,  we  should  look 
to  the  'substantial  body  of  judicial 
decisions  interpreting  and  applying"  the 
terms  of  the  ADA,  including  the  phrase 
"readily  achievable." 

2.  Application  of  Readily  Achievable 

a.  In  General 

22.  In  implementing  the  requirements 
of  section  255,  we  decline  to  adopt  a 
"product  line"  framework  proposed 
primarily  by  manufacturers  of 
equipment.  Under  this  approach,  a 
manufacturer  or  service  provider  would 
not  need  to  conduct  a  "readily 
achievable"  analysis  for  each  produce  or 
service,  but  instead  would  ensure  that 
select  products  within  its  product  lines 
are  accessible  to  persons  with 
disabilities.  We  conclude  that  section 
255,  by  its  terms,  applies  to  the  design 
and  production  of  individual  products 
and  ser\'ice  offered  by  a  manufacturer  or 
service  provider. 
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23.  We  recognize  that  there  are 
accessibility  features  that  can  be 
incorporated  into  the  design  of  products 
with  vfry  litth^  (jr  no  difficulty  or 
expense  These  features  must  be 
deployed  universally.  We  will  not 
identify-  specific  features  that  fall  into 
this  categnrv,  because  it  necessarily 
varies  given  the  individual 
circumstances.  Manufacturers  and 
servic:e  providers  must  make  their  own 
determinations  based  on  the  factors  in 
the  readilv  achievable  definition.  Thus. 
manufacturers  and  service  providers 
cannot  decline  to  incorporate  modest 
features  that  will  enhance  accessibility 
simpK  because  some  other  product  or 
service  with  the  feature  may  be 
available.  We  expect  that,  over  time, 
more  and  more  features  will  be 
incorporated  into  all  products  in  this 
manner,  and  that  features  that  today 
may  not  be  readily  achievable  soon  will 
become  routine  and  universally 
adopted. 

24.  With  respect  to  those  features  or 
actions  that  are  not  readily  achievable  to 
be  deployed  universally,  but  are  readily 
achievable  to  be  incorporated  into  some 
products  and  services,  manufacturers 
and  service  providers  have  the 
Hexibility  to  distribute  those  features 
across  product  or  service  lines  as  long 
as  they  do  all  that  is  readily  achievable. 
In  addition,  we  expressly  encourage 
manufacturers  and  service  providers  to 
work  closelv  with  the  disability 
community  to  ensure  that  under- 
represented  disability  groups,  and 
multiple  disabilities  (such  as  deaf- 
blmdness).  are  not  ignored. 

2.5.  In  those  instances  where 
accessibility  under  paragraphs  (b)  or  (c) 
of  section  255  is  not  readily  achievable, 
service  providers  and  manufacturers  are 
required  to  comply  with  paragraph  (d), 
which  states  that  they  must  ensure  that 
their  equipment  or  services  are 
compatible  with  existing  specialized 
CPE  or  peripheral  devices  commonly 
used  by  persons  with  disabilities  to 
achieve  access,  if  readily  achievable. 

26  We  believe  this  framework  will 
provide  manufacturers  and  service 
providers  a  viable  means  for  compliance 
with  section  255.  while  promoting 
accessibility  to  the  maximum  extent 
possible.  We  expect  that  different 
companies,  faced  with  their  unique 
circumstances,  may  well  come  to 
different  conclusions  about  deployment 
of  accessibility  features.  We  believe  that 
is  a  desirable  outcome  that  will 
maximize  the  range  and  depth  of 
accessible  products  and  services 
available  t(j  customers  and  will 
capitalize  on  the  positive  forces  of 
competition. 


b.  Cost  of  the  Action  Needed 

27.  We  conclude  that  "cost,"  for 
purposes  of  the  "readily  ac:hievable  ' 
evaluation,  is  the  incremental  amount 
that  a  manufacturer  or  service  provider 
expends  to  design,  develop,  or  fabricate 
a  product  or  service  to  ensure  that  it  is 
accessible.  Although  we  tentatively 
concluded  in  the  NPR\1  that  it  would  be 
appropriate  to  consider  net  costs,  taking 
into  account  such  factors  as  the 
potential  for  recovery  of  expenses  from 
consumers  through  increased  sales  or 
higher  product  prices,  we  now  reject 
that  approach  for  several  reasons.  We 
believe  that  an  assessment  of  market 
factors,  such  as  the  abilit\'  of  a  service 
provider  or  manufacturer  to  recover  its 
costs  through  price  changes,  would 
involve  speculation.  Moreover,  not 
considering  market  factors  is  consistent 
with  ADA  precedent,  and  we  are  not 
convinced  that  there  are  any  factors 
specific  to  telecommunications  that 
compel  us  to  adopt  an  interpretation  of 
costs  different  from  that  under  the  ADA. 
We  also  are  persuaded  that  introducing 
cost  recovery  or  market  considerations 
into  the  meaning  of  "cost"  could  defeat 
one  of  the  primary  purposes  of  section 
255 — enhancing  access  to 
telecommunications  equipment  and 
service  for  a  population  whose  needs 
have  not  been  addressed  by  the  market 
alone. 

28.  While  we  have  concluded  that  we 
will  not  consider  market  factors  in 
determining  what  is  readily  achievable, 
we  do  not  rule  out  the  ability  of 
manufacturers  and  service  providers  to 
take  these  market  factors  into  account 
when  making  the  decisions  regarding 
deployment  of  more  significant  readily 
achievable  accessibility  features 
throughout  its  products. 

29.  We  will  permit  manufacturers  and 
service  providers  to  consider  the  cost  of 
disability  access  actions  for  a  product  or 
service  in  conjunction  with  the  cost  of 
other  actions  taken  by  them  to  comply 
with  these  rules  during  a  fiscal  period, 
as  proposed  by  a  number  of 
commenters.  We  agree  it  may  be 
appropriate  to  consider  the  cost  of  other 
accessibility  actions  as  a  factor  in 
determining  whether  a  measure  is 
readily  achievable.  Therefore, 
manufacturers  and  service  providers 
may  take  into  account  the  cumulative 
cost  of  all  accessibility  actions  over  a 
specific  fiscal  period  in  determining 
whether  an  action  is  "readily 
achievable."  We  underscore,  however. 
that  "cumulative  costs"  cannot  be  the 
only  factor  used  by  a  manufacturer  or 
service  provider  to  determine  whether  a 
measure  is  "readily  achievable.  '  In 
particular,  the  ability  to  take  into 


account  cumulative  costs  shall  not 
permit  a  manufacturer  or  service 
provider  to  predetermine  caps  or  quotas 
on  its  total  spending  for  sectif)n  255 
compliance  for  a  given  fiscal  period. 

30.  A  manufacturer  or  service 
provider  may  consider  whether 
inclusion  of  an  accessibility  feature 
significantly  will  delay  production  or 
release  of  a  product,  and  therefore 
increase  production  costs,  provided  that 
the  manufacturer  or  service  provider 
demonstrates  that  it  did  in  fact  consider 
accessibility  at  the  design  stage.  Of 
course,  the  mere  fact  that  inclusion  of  a 
feature  will  add  time  and  cost  to 
production  will  not.  alone,  render  the 
measure  not  readily  achievable. 

c.  Nature  of  the  Action  Needed 

31.  Another  consideration  in  the 
"readily  achievable"  analysis  is  the 
nature  of  the  action  needed  to  make 
equipment  or  service  accessible  to 
persons  with  disabilities.  While 
commenters  generally  have  not  framed 
their  comments  in  terms  of  "nature  of 
the  action."  many  address  the  concepts 
of  "fundamental  alterations"  and 
"technical  feasibility."  which  we 
believe  fall  within  the  ambit  of  "nature 
of  the  action." 

32.  We  agree  with  the  Access  Board 
found  that  the  "fundamental  alteration  ' 
concept  derives  from  the  "undue 
burden"  test  under  the  ADA  and.  since 
"undue  burden"  is  a  higher  standard 
than  "readily  achievable."  that  the 
concept  of  fundamental  alteration  is 
implicit  in  the  readily  achievable 
analysis.  Since  a  covered  entity  must, 
hypothetically.  demonstrate  a  much 
more  onerous  burden  in  order  to  be 
relieved  of  anv  obligations  under  the 
"undue  burden"  standard  of  the  .■XD.A. 
it  follows  that  any  actions  that 
constitute  an  undue  burden,  including 
fundamental  alterations,  are  also  not 
"readily  achievable."  Manufacturer  or 
service  provider  is  not  required  to 
install  an  accessibility  feature  if  it  can 
demonstrate  that  the  feature 
fundamentallv  would  alter  the  product. 

33.  In  the  SJPRM.  we  tentatively 
concluded  that  technical  infeasibility 
should  be  one  factor  in  determining 
whether  an  accessibility  feature  is 
readily  achievable.  We  now  conclude 
that,  when  assessing  the  "nature  of  the 
action"  in  a  readily  achievable  analysis, 
manufacturers  and  service  providers  are 
not  required  to  incorporate  accessibility 
features  that  are  technically  infeasible, 
subject  to  several  limitations. 

34.  We  agree  with  several 
commenters.  however,  that  in  some  rare 
instances,  "technical  infeasibility"  may 
result  from  legal  or  regulatory 
constraints.  We  also  agree  with  several 
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commenters  that  technical  infeasibilitv 
encompasses  not  only  a  product's 
technological  limitations,  but  alsaits 
physical  limitations.  We  note,  however, 
that  manufacturers  and  service 
pro\iders  shouhi  not  make  conclusions 
about  technical  infeasibilitv  within  the 
"four  corners"  of  a  products  current 
design.  Section  255  requires  a 
manufacturer  or  ser\ice  provider  to 
consider  physical  modifications  or 
alterations  to  the  existing  design  of  a 
product.  Finally,  we  agree  with 
commenters  that  manufacturers  and 
service  providers  cannot  make  bald 
assertions  of  technical  infeasibility.  Anv 
engineering  or  legal  conclusions  that 
implementation  of  a  feature  is 
technically  infeasible  should  be 
substantiated  by  empirical  evidence  or 
documentation. 

d.  Resources  of  the  Covered  Entity 

35.  We  conclude  that  we  should 

follow  the  two-step  analysis  of  a 
covered  entity's  resources  set  forth  bv 
the  DOJ  in  its  ADA  regulation. 
Accordingly,  the  resources  of  the 
"covered  entity"  (i.e.,  the  manufacturer 
or  service  provider)  first  are  examined. 
The  resources  of  any  parent  corporation 
or  comparable  entity  with  a  legal 
relationship  with  the  manufacturer  or 
service  provider  would  be  examined 
and  taken  into  account,  unless  the 
covered  entity  or  parent  can 
demonstrate  why  any  legal  or  other 
constraints  prevent  the  parent's 
resources  from  being  available  to  the 
covered  entity. 

36.  For  purposes  of  the  readilv 
achievable  analysis,  the  covered  entity 
must  take  into  account  any  and  all 
financial  resources  available  to  it, 
including  resources  from  third  parties. 

37.  This  would  include  any  capital  or 
other  financial  assets,  recourse  to 
guarantees  that  may  be  used  for  the 
covered  entity's  debt  financing  or  to 
otherwise  assist  its  business,  resources 
in  the  form  of  labor  or  ser\'ices,  or  einy 
other  items  that  would  affect  the 
"overall  financial  resources"  available 
to  the  manufacturer  or  ser\ice  provider 
Resources  of  another  entitv  shall  be 
taken  into  account  regardless  of  whether 
that  other  entity  is  a 
telecommunications  manufacturer  or 
service  provider. 

38.  In  some  cases,  consideration  of  the 
resources  of  another  entity  mav  not  be 
applicable  because  of  the  nature  of  the 
legal  relationship  between  the  parties, 
or  because  no  resources  in  fact  are 
available  to  the  manufacturer  or  service 
provider  from  the  outside  entity. 

39.  In  'he  XPRAI.  we  proposed 
establishing  a  "rebuttable  presumption" 
that  reasonablv-available  resources  are 


those  of  the  covered  entity  legally 
responsible  for  the  equipment  or  service 
that  is  subject  to  the  requirements  of 
section  255.  After  reviewing  the  record, 
we  have  concluded  that  the  better 
approach  is  to  evaluate  the  resources  of 
any  parent  company,  or  comparable 
entity  with  legal  obligations  to  the 
covered  entity,  but  permit  any  covered 
entity  (or  parent  company)  to 
demonstrate  why  legal  or  other 
constraints  prevent  those  resources  from 
being  available  to  the  covered  entity. 

3.  Timing  of  Readily  Achievable 

Assessments 

40.  The  readily  achievable  obligation 
imposed  by  section  255  is  both 
prospective  and  continuing.  While  it  is 
appropriate  to  consider  the  time  needed 
to  incorporate  accessibility  solutions 
into  new'  and  upgraded  products, 
technological  advances  that  present 
opportunities  for  readily  achievable 
accessibility  enhancements  can  occur  at 
any  time  in  a  product  cycle.  A 
manufacturer's  or  service  provider's 
obligation  to  review  the  accessibility  of 
a  product  or  service,  and  add 
accessibility  features  where  readily 
achievable,  is  not  limited  to  the  initial 
design  stage  of  a  product.  We  conclude 
that  manufacturers  and  service 
providers,  at  a  minimum,  must  assess 
whether  it  is  readily  achievable  to 
install  any  accessibility  features  in  a 
specific  product  whenever  a  natural 
opportunity  to  review  the  design  of  a 
service  or  product  arises.  If  it  is  readily 
achievable  to  include  an  accessibilitv 
feature  during  one  of  these  natural 
opportunities,  the  manufacturer  or 
service  provider  must  install  the  feature. 
Natural  opportunities  could  include,  for 
example,  the  redesign  of  a  product 
model,  upgrades  of  services,  significant 
rebundling  or  unbundling  of  product 
and  service  packages,  or  any  other 
modifications  to  a  product  or  service 
that  require  the  manufacturer  or  service 
provider  to  substantially  re-design  the 
product  or  service. 

4  Documentation  of  Readily  Achievable 
Assessments 

41.  As  proposed  in  the  i\'PRM,  we 
conclude  that  we  should  not  at  this  time 

delineate  specific  documentation 
requirements  for  "readily  achievable" 
analyses.  We  fully  expect,  however,  that 
manufacturers  and  service  providers,  in 
the  ordinarA'  course  of  business,  will 
maintain  records  of  their  accessibility 
efforts  that  can  be  presented  to  the 
Commission  to  demonstrate  compliance 
with  section  255  in  the  e\ent  consumers 
with  disabilities  file  complaints. 


III.  Services  and  Equipment  Covered  b\ 
the  Rules 

42.  Section  255  applies  to  any 
"manufacturer  of  telecommunications 
equipment  or  customer  premises 
equipment  "  and  to  any  "provider  of 
telecommunications  service."  We 
conclude  that,  in  so  far  as  these  phrases 
are  broadly  grounded  in  the 
Communications  Act,  our  sole  task  here 
is  to  explain  their  application  in  the 
context  of  section  255.  We  will, 
however,  as  explained  below,  assert  our 
ancillary  jurisdiction  to  cover  two  non- 
telecommunications  services. 

a.  Telecommunications  and 
Telecommunications  Service 

43.  Section  255(c)  requires  that  any 
"provider  of  telecommunications 
service  shall  ensure  that  the  ser\'ice  is 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  readily  achievable," 
Section  3  of  the  Act  defines 
"telecommunications"  as  "the 
transmission,  between  or  among  points 
specified  by  the  user,  of  information  of 
the  user's  choosing,  without  change  in 
the  form  or  content  of  the  information 
as  sent  and  received."  It  defines 
"telecommunications  ser\'ice"  as  "the 
offering  of  telecommunications  for  a  fee 
directly  to  the  public,  or  to  such  classes 
of  users  as  to  be  effectively  available 
directly  to  the  public,  regardless  of  the 
facilities  used." 

44.  We  adopt  our  tentative  conclusion 
in  the  NPRM  that  the  phrases 
"telecommunications"  and 
"telecommunications  services"  have  the 
general  meanings  set  forth  in  the  Act. 
Telecommunications  services,  however, 
does  include  services  previously 
classified  as  adjunct-to-basic.  Adjunct- 
to-basic  ser\ices  are  services  which 
literally  meet  the  definition  of  enhanced 
services,  now  called  information 
services,  established  under  the 
Commission's  rules,  but  which  the 
Commission  has  determined  facilitate 
the  completion  of  calls  through 
utilization  of  basic  telephone  service 
facilities  and  are  included  in  the  term 

'telecommunications  services." 
Adjunct-to-basic  services  include  such 
services  as  call  waiting,  speed  dialing, 
call  forwarding,  computer-provided 
directory  assistance,  call  monitoring, 
caller  identification,  call  tracing,  and 
repeat  dialing. 

45.  We  decline  to  expand  the  meaning 
of  "telecommunications  services  "  to 
include  information  services  for 
purposes  of  section  255.  as  urged  by 
some  commenters.  In  the  NPRM.  we 
recognized  that  under  our  interpretation 
of  these  terms,  some  important  and 
widelv  used  services,  such  as  voicemail 
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and  electronic  mail,  would  fall  outside 
the  .scope  of  section  255  because  they 
are  considered  information  services.  We 
conclude,  however,  that  we  may  not 
reinterpret  the  definition  of 
telecommunications  services,  either  for 
purposes  of  section  255  only  or  for  all 
Title  II  regulation.  First,  we  emphasize 
that  the  term  "information  ser\'ices"  is 
defined  separately  in  the  Act.  As  we 
noted  in  the  XPRM.  there  was  no 
indication  in  the  legislative  history  of 
the  1996  Act  that  Congress  intended 
these  terms  to  have  any  different, 
specialized  meaning  for  purposes  of 
accessibility 

h.  Provider  of  Telecommunications 
Services 

46.  We  conclude  that  all  entities 
offering  telecommunications  services 
(;  p  .  whether  bv  sale  or  resale), 
including  aggregators,  should  be  subject 
to  section  255.  An  entitv  that  provides 
both  telecommunications  and  non- 
telecommunications  services,  however, 
is  subject  to  section  255  only  to  the 
extent  that  it  provides  a 
telecommunications  service. 

r  Tplernmmunications  Equipment  and 
Customer  Premises  Equipment 

47.  The  Act  defines 
"telecommunications  equipment"  as 
"equipment,  other  than  customer 
premises  equipment,  used  bv  a  carrier  to 
provide  telecommunications  services, 
and  includes  software  integral  to  such 
equipment  (including  upgrades)."  It 
defines  "customer  premises  equipment" 
(CPE)  as  "equipment  employed  on  the 
premises  of  a  person  (other  than  a 
carrier)  to  originate,  route,  or  terminate 
telecommunications." 

48.  In  accordance  with  the  proposal 
made  in  the  S'PRM.  the  e.xpress 
statutory  language,  and  the  views  of 
commenters.  we  find  that 
telecommunications  equipment 
includes  software  integral  to 
telecommunications  equipment. 
(Operation  of  today's  technologically 
sophisticated  telecommunications 
networks  would  be  impossible  without 
software,  and  we  believe  that  Congress' 
decision  to  expressly  clarif\'  that 
software  and  upgrades  to  software  are  to 
be  considered  "equipment" 
acknowledges  the  important  role  played 
bv  software  pr(Kluc;ts.  Further,  by 
referencing  "upgrades"  to  software  as 
equipment,  the  definition  expressly 
contemplates  that  stand-alone  software 
should  be  considered  equipment.  For 
these  reascms,  we  conclude  that  all 
software  integral  to  telecommunications 
equipment  is  covered  by  the  definition, 
whether  such  software  is  sold  with  a 


piece  of  telecommunications  equipment 
hardware  or  is  sold  separately. 

49.  The  statutory  definition  of  CPE 
under  section  3(14)  of  the  Act 
encompasses  all  "equipment  employed 
on  the  premises  of  a  person  (other  than 
a  carrier)  to  originate,  route,  or 
terminate  telecommunications." 
Although  section  3(14)  does  not 
specifically  reference  software  integral 
to  CPE.  we  find,  nonetheless,  that  CPE 
includes  software  integral  to  the 
operation  of  the  telecommunications 
functions  of  the  equipment,  whether 
sold  separately  or  not.  We  note  that  this 
conclusion  is  contrars'  to  our  tentative 
conclusion  in  the  SPRAf  that  software 
sold  separately  from  CPE  would  not  fall 
within  the  definition  of  CPE.  After 
review  of  the  record,  however,  we  are 
persuaded  that  stand-alone  software  that 
originates,  terminates  and  routes 
telecommunications  should  be  deemed 
"equipment"  ujider  the  CPE  definition. 

50.  In  cormection  with  multipurpose 
equipment,  we  adopt  our  tentative 
conclusion  that  customer  premises 
equipment  is  covered  by  section  255 
only  to  the  extent  that  it  provides  a 
telecommunications  function. 
Specifically,  equipment  that  generates 
or  receives  an  electrical,  optical  or  radio 
signal  used  to  originate,  route  or 
terminate  telecommunications  is 
covered,  even  if  the  equipment  is 
capable  of  providing  non- 
telecommunications  functions.  We 
believe  that  our  interpretation  ensures 
consistency  between  the  obligations  of 
manufacturers  to  ensure  that 
telecommunications  equipment  and 
CPE  is  designed,  developed  and 
fabricated  to  be  accessible,  and  the 
obligations  of  service  providers  to 
ensure  that  the  service  is  accessible. 

51.  Furthermore,  as  supported  by  the 
record,  we  conclude  that  manufacturers 
will  be  liable  under  section  255  for  all 
telecommunications  equipment  and 
CPE  to  the  extent  that  such  equipment 
provides  a  telecommunications 
function.  In  those  instances,  where  a 
piece  of  equipment  undergoes 
substantial  modifications  after  its  sale, 
however,  we  agree  with  those 
commenters  who  argue  that  it  would  be 
unfair  to  hold  the  manufacturer  liable 
under  section  255.  In  those  instances, 
which  we  expect  to  be  infrequent, 
manufacturers  shall  bear  the  burden  of 
proving,  by  a  preponderance  of  the 
evidence,  that  a  piece  of  equipment  has 
undergone  substantial  modifications 
after  its  sale. 

d.  Manufacturer 

52.  The  Act  does  not  define 
"manufacturer  of  telecommunications 
or  customer  premises  equipment."  The 


Access  Board  guidelines  define  a 
"manufacturer"  as  an  entity  "that  sells 
to  the  public  or  to  vendors  that  sell  to 
the  public;  a  final  assembler."  This 
approach,  according  to  the  Access 
Board,  would  generally  cover  "the  final 
assembler  of  separate  subcomponents: 
that  is,  the  entity  whose  brand  name 
appears  on  the  product."  In  the  NPRM, 
the  Commission  proposed  to  adopt  a 
definition  of  "manufacturer"  based 
upon  the  Access  Board  guidelines. 

53.  In  light  of  our  enforcement 
obligations  and  based  on  the  record,  we 
now  believe  that  we  need  a  more  precise 
definition  of  manufacturer  than  that 
adopted  by  the  Access  Board.  In  our 
rules,  therefore,  we  define  manufacturer 
as  an  entity  that  makes  or  produces  a 
product.  This  definition  puts 
responsibility  on  those  who  have  direct 
control  over  the  products  produced,  and 
provides  a  ready  point  of  contact  for 
consumers  and  the  Commission  in 
getting  answers  to  accessibility 
questions  and  resolving  complaints.  We 
decline  to  adopt  the  Access  Board's 
definition  because  we  find  that  it  is  so 
broad  that  it  could  include  retailers, 
who  simply  sell  products  and  may  not 
control  any  aspect  of  their  actual 
manufacture. 

54.  We  do  not  intend  this  definition 
to  include  those  who  simply  sell  or 
distribute  a  product  manufactured  by 
another  entity.  Nor  do  we  extend  the 
concept  of  manufacturer  to  anyone  who 
might  modifv'  the  equipment  before  sale 
to  the  public.  We  do  not  believe  as  a 
general  matter  that  retailers, 
wholesalers,  and  other  post- 
manufacturing  distribution  entities  can 
be  considered  manufacturers  who  have 
accessibility  obligations  under  the  Act. 

55.  As  supported  by  the  record,  we 
adopt  our  tentative  conclusion  to 
construe  section  255  to  apply  to  all 
manufacturers  offering  equipment  for 
use  in  the  United  States,  regardless  of 
their  location  or  national  affiliation. 
Exempting  foreign  manufacturers  would 
disadvantage  American  manufacturers, 
and  would  deny  the  American  public 
the  full  protection  section  255  offers. 

e.  Voicemail  and  Interactive  Menus 

56.  The  record  has  convinced  us  that 
in  order  for  us  to  carry  out  meaningfully 
the  accessibility  requirements  of  section 
255.  requirements  comparable  to  those 
under  section  255  should  apply  to  two 
information  services  that  are  critical  to 
making  telecommunications  accessible 
and  usable  by  people  with  disabilities. 
We  assert  ancillary  jurisdiction  to 
extend  these  accessibility  requirements 
to  the  providers  of  voicemail  and 
interactive  menu  service  and  to  the 
manufacturers  of  the  equipment  that 
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perform  those  functions.  Bv  enacting 
section  255.  Congress  has  charged  the 
Commission  with  ensuring  that 
telecommunications  ser\'ices  and 
equipment  are  accessible  to.  and  usable 
by.  persons  with  disabilities.  We  cannot 
fully  achieve  that  objective  without  this 
limited  use  of  our  ancillary  jurisdiction. 
57.  We  decline  to  extend  accessibility 
obligations  to  any  other  information 
services.  While  some  commenters  have 
argued  that  there  is  an  ovenvhelming 
need  for  all  information  services  to  be 
accessible  to  people  with  disabilities, 
we  assess  the  record  differentlv.  and  use 
our  discretion  to  reach  onlv  those 
services  we  find  essential  to  making 
telecommunications  services  accessible. 
Unlike  voicemail  and  interactive  menus, 
other  information  services  discussed  bv 
com.menters  do  not  have  the  potential  to 
render  telecommunications  services 
themselves  inaccessible.  Therefore,  we 
decline  to  exercise  our  ancillary 
jurisdiction  over  those  additional 
services.  Many  of  these  other  services 
are  alternatives  to  telecommunications 
services,  but  not  essential  to  their 
effective  use.  For  example,  e-mail, 
electronic  information  services,  and  web 
pages  are  alternative  ways  to  receive 
information  which  can  also  be  received 
over  the  phone  using 
telecommunications  services.  In 
contrast,  inaccessible  and  unusable 
voicemail  and  interactive  menus  operate 
in  a  manner  that  can  render  the 
telecommunications  service  itself 
inaccessible  and  unusable. 

IV.  Enforcement  of  Section  255 

58  Damages.  We  adopt  our  tentative 
conclusion  in  the  NPRM  that  damages 
are  available  for  violations  of  section 
255  or  our  implementing  rules  against 
common  carriers.  In  so  holding,  we 
reject  the  claim  that  section  255(n's 
preclusion  of  private  rights  of  action 
deprives  the  Commission  of  any 
authority  to  entertain  requests  for 
damages  by  or  on  behalf  of  individual 
complainants, 

59.  Other  Sanctions  and  Remedies 
We  affirm  our  conclusion  in  the  NPRM 
that  we  should  employ  the  full  range  of 
sanctions  and  remedies  available  to  us 
under  the  Act  in  enforcing  section  255. 
We  conclude  that  we  need  not  delineate 
in  this  Order  the  various  sanctions  and 
remedies  available  to  us  under  the  Act 
to  address  violations  of  section  255  and 
our  rules.  We  recognize  that 
sanctionable  behavior  may  involve  a 
wide  range  of  conduct  by  manufacturers 
and  service  providers  and  we  will  use 
our  considerable  discretion  to  tailor 
sanctions  or  remedies  to  the  individual 
circumstances  of  a  particular  violation. 
While  we  will  view  retrofitting  as  an 


extreme  remedy  to  be  used  in  egregious 
cases  of  willful  misconduct,  we 
nevertheless  believe  that  the  prospect  of 
such  action  will  serve  as  a  major 
deterrent  to  willful  and  repeated 
violations  of  the  Act  and  our  rules. 

60.  We  adopt  our  tentative  conclusion 
in  the  NPRM  that  we  should  encourage 
consumers  to  express  informally  their 
concerns  or  grievances  about  a  product 
to  the  manufacturer  or  supplier  who 
brought  the  product  to  market  before 
complaining  to  the  Commission.  We 
believe  that  this  policy  should  apply 
with  equal  force  to  grievances  or 
concerns  relating  to  service  providers. 
We  fully  expect  that  many  accessibility- 
related  disputes  will  be  satisfactorily 
resolved  through  such  communications 
without  the  need  to  file  complaints.  We 
decline,  however,  to  adopt  a  rule  that 
would  require  consumers  to  contact  the 
manufacturer  or  ser\'ice  provider  about 
an  accessibilitv  barrier  before  a 
complaint  could  be  filed  with  the 
Commission.  Under  our  section  208 
rules,  consumers  are  encouraged  but  not 
required  to  contact  the  carrier  in 
advance  of  filing  an  informal  complaint. 
Our  rules  governing  formal  section  208 
complaints  require  both  the 
complainant  and  defendant  to  certify,  as 
part  of  the  complaint  and  answer 
respectively,  that  they  discussed,  or 
attempted  in  good  faith  to  discuss,  the 
possibility  of  settlement  with  the 
opposing  party  prior  to  filing  of  the 
complaint.  We  conclude  that  this  model 

■  is  also  appropriate  for  section  255 
formal  complaints. 

61.  Form.  We  adopt  our  proposal  to 
allow  informal  complaints  all  to  be 
transmitted  to  the  Commission  by  any 
reasonable  means  such  as  by  letter, 
facsimile  transmission,  voice  telephone 
(voice  and  TTY).  Internet  e-mail,  audio- 
cassette  recording,  and  braille. 

62.  Content  We  adopt  a  rule 
providing  that  any  section  255 
complaint  filed  with  the  Commission 
include;  (1)  the  name  and  address  of  the 
complainant;  (2)  the  name  and  address 
of  the  manufacturer  or  service  provider 
against  whom  the  complaint  is  made;  (3) 
details  about  the  equipment  or  service 
about  which  the  complaint  is  made;  (4) 
the  date  or  dates  on  which  the 
complainant  or  person  on  whose  behalf 
the  complaint  is  being  filed  either 
purchased,  acquired,  used  or  attempted 
to  purchase  or  use  the  equipment  or 
ser\'ice  about  which  the  complaint  is 
being  made;  (5)  a  statement  of  facts 
supporting  the  complainant's  allegation 
that  the  equipment  or  service  is  not 
accessible  to  a  person  or  persons  with 

a  disability:  (6)  the  specific  relief  or 
satisfaction  sought  by  the  complainant; 
and  (7)  the  complainant's  preferred 


method  of  response  to  the  complaint 
[e.g.,  letter,  facsimile  transmission, 
telephone  (voice  or  TTY).  Internet  e- 
mail.  audio-cassette,  braille,  or  another 
method  that  will  provide  effective 
communication  with  the  complainant. 

63.  Standing  to  File.  We  conclude  that 
our  minimum  form  and  content 
requirements  will  alleviate  concerns 
raised  by  a  number  of  commenters 
regarding  the  need  for  a  standing 
requirement  for  filing  section  255 
complaints.  The  concerns  raised  by  the 
commenters  about  possible  frivolous 
complaints  are  too  speculative  to 
warrant  a  standing  requirement  where 
none  otherwise  exists  under  our 
common  carrier  complaint  rules.  There 
is  no  evidence  that  frivolous  complaints 
have  been  a  problem  under  our  common 
carrier  rules;  nor  is  there  any  basis  in 
the  record  to  reasonably  conclude  that 
such  will  be  the  case  for  section  255 
complaints.  In  any  event,  we  believe 
that  the  minimum  content  requirements 
for  section  255  complaints  will 
effectively  deter  the  filing  of  frivolous 
complaints. 

64.  Service.  We  adopt  a  rule  requiring 
the  staff  to  promptly  foru'ard  complaints 
that  satisf}^  our  content  rules  to  the 
manufacturer  or  service  provider 
involved,  along  with  specific  instruction 
to  the  defendant  company  to  investigate 
and  attempt  to  satisfy  the  complaint 
within  a  specified  period,  generally 
thirty  days.  The  rule  further  provides 
that  Commission  staff  may,  in  its 
discretion,  request  from  the  defendant 
company  whatever  additional 
information  it  deems  useful  to  its 
consideration  of  the  complaint. 

65.  Designation  of  Contacts/ Agents. 
We  adopt  a  rule  requiring  affected 
manufacturers  and  service  providers  to 
designate  an  agent  or  contact  whose 
principal  function  will  be  to  ensure  the 
manufacturer's  or  service  provider's 
prompt  receipt  and  handling  of 
accessibility  concerns  raised  by 
consumers  or  Commission  staff. 

66.  The  Commission  will  provide 
access  to  a  listing  of  the  contact 
representatives  or  agents  designated  by 
manufacturers  and  service  providers.  In 
order  to  establish  this  listing,  we  will 
require  covered  manufacturers  and 
service  providers  to  file  the  required 
contact  information  with  the  Secretary 
of  the  Commission  within  thirty  days 
after  the  effective  date  of  the  rules 
adopted  herein. 

67.  As  a  related  matter,  we  note  that 
certain  commenters  urged  that  we  adopt 
a  requirement  that  defendant 
manufacturers  and  service  providers 
make  reasonable,  good  faith  efforts  to 
contact  the  complainant  within  five 
business  days  of  receipt  of  a  complaint 
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tf)  acknowledge  such  receipt  and 
discuss  how  the  cnmpany  intends  to 
prr)ceed  with  its  handling  of  the 
complaint.  We  agree  with  these 
(  omnicnters  that  this  measure  is 
(  onsistent  with  our  point  of  contact 
rf^quirtnnpnt  and  will  not  unduly  burden 
aftV>ct(!d  companies,  and  adopt  this 
requirement. 

fiH  Hut  rules  require  defendant 
manutdc:turers  and  ser\'ice  providers  to 
prepare  their  responses  in  the  format 
requested  by  the  complainant,  except 
where  the  defendant  service  provider  or 
equipment  manufacturer  is  incapable  of 
doing  SI)  In  cases  in  which  the 
defendant  is  incapable  of  preparing  a 
r»'sponse  using  the  format  requested  by 
the  c;omplainant.  Commission  staff  will 
take  actions  necessary  to  ensure  that  the 
rt'sponse  is  accessible  to  the 
complainant, 

W  Time  to  Respond.  The 
(ommenters  are  generally  supportive  of 
a  thirty  dav  period  in  which  to  respond 
to  informal  complaints,  although  certain 
fommenters  argue  that  the  response 
should  be  shortened  to  15  days  while 
others  favor  a  longer  period  of  60-90 
davs.  We  believe  that  a  thirty  day 
response  period,  which  mirrors  the 
response  time  afforded  under  our 
(  ommon  carrier  complaint  rules,  strikes 
d  reasonable  balance  between  our  goals 
of  promoting  the  prompt  resolution  of 
accessibilitv  disputes  and  ensuring  that 
manutat  turers  and  service  providers 
hd\e  sufficient  time  in  which  to 
evaluate  the  complaint  and  provide 
meaningful  solutions  or  e.xplanations  to 
consumers. 

70  .Applicability  of  §§  1.720  through 
1  7  ifi  of  the  rules.  We  agree  with  a 
number  of  the  commenters  that  certain 
accessibility  disputes,  by  their  nature  or 
complexity,  may  not  be  able  to  be 
resolved  by  the  disputing  parties. 
Therefore,  we  adopt  a  rule  providing 
that  any  person  seeking  formal 
acijudic:ation  of  a  problem  or  dispute 
with  a  manufacturer  or  service  provider 
may  do  so  pursuant  to  the  procedures 
specified  under  §§  1.720  through  1.736 
of  our  rules. 

71.  We  conclude  that  the  existing 
accelerated  dispute  procedures  may  be 
used  by  the  staff  for  purposes  of  section 
255  formal  complaints.  Such  accelerated 
procedures  will  minimize  the 
opportunity  for  manufacturers  and 
service  providers  to  continue  to  delay 
otherwise  readily  achievable 
accessibilitv  solutions  because  the 
lawfulness  of  such  practices  will  be 
subject  to  expedited  review. 

72.  Eligibility  Requirements.  Not  all 
accessibilitv  disputes  raised  in  the 
context  of  formal  complaints  will  be 
appropriate  for  handling  under  these 


accelerated  procedures.  Therefore,  we 
adopt  the  following  requirements  that  a 
complainant  must  satisfy  in  requesting 
accelerated  resolution  of  its  complaint: 

•  First,  a  complainant  desiring 
accelerated  dispute  resolution  must 
allege  in  good  faith  that  a  person  with 
a  disability  is  not  able  to  access/use 
particular  equipment  or  services  is  due 
to  a  product's  lack  of  accessibility,  and 
that  such  lack  of  access  is  having  or  will 
have  an  immediate  adverse  impact  on 
consumers'  ability  to  use  the  services 
and  equipment  covered  by  our  rules. 

•  Second,  the  complainant  must 
demonstrate  that  he  or  she  has 
contacted  or  attempted  in  good  faith  to 
contact  the  manufacturer  or  service 
provider  against  whom  the  allegations 
are  made  and  gave  or  attempted  to  give 
the  manufactiu^r  or  service  provider  a 
reasonable  period  of  time  (not  less  than 
30  days)  to  address  the  problem: 

•  Third,  the  complainant  must  have 
given  prior  advance  notice  to  the 
manufacturer  or  service  provider  of  its 
intention  to  file  a  formal  complaint:  and 

•  Fourth,  the  complainant  must  agree 
to  participate  in  any  settlement 
negotiations  scheduled  and  supervised 
by  Commission  staff  with  respect  to  the 
matters  alleged  in  the  complaint. 

73.  Accelerated  Dispute  Resolution 
Procedures.  Any  person  with  a 
disability  or  entity  acting  on  behalf  of 
any  such  person  who  satisfies  the 
above-listed  conditions  may  submit  its 
formal  complaint,  along  with  a  request 
for  accelerated  dispute  resolution,  to  the 
Common  Carrier  Bureau's  Enforcement 
Division.  Where  practicable,  such 
complaint  and  request  may  be 
submitted  to  the  Commission  by  any 
reasonable  means.  The  filing  must 
include  at  a  minimum:  (1)  the 
information  described  in  §§1.721 
through  1.724  of  our  rules  and  (2)  a 
representation  by  the  complainant  that 
the  conditions  specified  in  §  1  730  have 
been  met.  Complaints  accepted  for 
accelerated  dispute  resolution  will  be 
promptly  forwarded  by  the  Commission 
to  the  named  manufacturer  or  service 
provider,  which  shall  be  called  on  to 
answer  the  complaint  in  15  days  or  such 
shorter  time  as  the  staff  may  prescribe. 
Commission  staff  may.  in  its  discretion. 
require  the  complainant  and  defendant 
to  appear  before  it,  via  telephone 
conference  or  in  person,  to  bring  and 
give  evidence  bearing  on  accessibility. 
usability  or  compatibility.  In 
appropriate  cases,  the  staff  may 
schedule  and  supervise  settlement 
negotiations  between  the  parties. 

74.  Decisions  Issued  in  Accelerated 
Proceedings.  We  adopt  a  60-day 
timetable  for  issuing  a  decision  in 
section  255  complaint  proceedings 


under  our  accelerated  procedures.  At 
the  same  time,  we  recognize  that  some 
disputes  that  are  likely  to  arise  over  the 
proper  interpretation  and  application  of 
our  rules  will  be  cases  of  first 
impression,  the  resolution  of  which  may 
not  be  possible  vvithin  the  60  day 
period.  Therefore,  staff  administering 
the  accelerated  docket  will  have  the 
discretion  to  extend  the  60-dav  period. 

75.  We  noted  in  the  NPRM  that  the 
most  common  defenses  likely  to  be 
mounted  by  manufacturers  and  service 
providers  in  response  to  either  a 
complaint  or  an  inquiry  by  the 
Commission  are  claims  that:  (1)  the 
product  or  service  lies  beyond  the  scope 
of  section  255;  (2)  the  product  or  service 
is  in  fact  accessible:  or  (3)  accessibility 
is  not  readily  achievable.  We  noted  that 
while  the  first  two  defenses  are 
relatively  straightforward,  the  readily 
achievable  defense  is  complex.  We 
therefore  proposed  to  use  the  Access 
Board  Ciuidelines  applicable  to 
manufacturers  as  examples  of  the  kinds 
of  compliance  measures  we  would 
consider  in  this  regard. 

76.  While  we  believe  some  weight 
should  be  given  to  evidence  that  a 
respondent  made  good  faith  efforts  to 
comply  with  section  255,  we  decline  to 
adopt  a  rule  establishing  a  presumption 
of  compliance  in  favor  of  manufacturers 
and  service  providers  in  section  255 
complaint  actions.  Instead,  we  will 
review  section  255  complaints  on  a 
case-by-case  basis,  giving  due 
consideration  to  whether  the  defendant 
took  actions  consistent  with  the  rules 
and  guidance  we  set  forth  today,  as  well 
as  any  other  compliance  measures  that 
the  respondent  has  undertaken,  such  as 
those  set  forth  in  the  Access  Board's 
Advisory  Appendix. 

77.  Time  Limit  for  Filing  Complaints. 
We  decline  to  adopt  either  the  6-month 
or  1-year  limitations  period  on  the  filing 
of  section  255  complaints  urged  by 
some  commenters.  We  do  not  agree  that 
a  limitations  period  more  restrictive 
than  the  2-vears  prescribed  in  section 
415  of  the  Act  pertaining  to  damages 
claims  against  common  carriers  is 
necessar.-  or  desirable  to  guard  against 
stale  or  unmeritorious  claims. 

78.  To  ensure  that  this  Commission's 
resources  remain  properly  focused,  we 
adopt  a  general  policy  that  complaints 
against  manufacturers  and  service 
providers  determined  by  the  staff  to 
raise  issues  that  are  dated  or  stale  due 
to  the  passage  of  time  or  moot  because 
of  industry'  or  product  changes  (and 
which  do  not  raise  timely  damages 
claims  within  the  meaning  of  section 
415(b))  may.  absent  indications  of  an 
ongoing  coiuplidiice  problem,  be  subject 
to  summary  disposition  by  the  staff. 
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79.  We  do  not  agree  with  the  claim  by 
certain  commenters  that  the  five-month 
complaint  resolution  deadline  imposed 
on  the  Commission  under  section  208(b) 
of  the  Act  is  also  applicable  to  all 
complaints  alleging  violations  of  section 
255. 

80.  We  conclude  that  section  208(b) 
would  apply  to  a  properly  filed  section 
235  formal  complaint  only  to  the  extent 
that  the  complaint  raised  issues 
concerning  a  matter  contained  in  a 
service  provider's  tariff  or  that  would 
ha\'e  been  included  in  the  service 
provider's  tariff  but  for  our  forbearance 
policies. 

81.  We  conclude  that  our  existing 
rules  governing  confidential  materials 
adequately  address  the  concerns  raised 
by  the  commenters  and,  therefore,  do 
not  adopt  the  additional  requirements 
proposed  in  the  NTRM  As  an  initial 
matter,  we  note  that  we  do  not 
anticipate  that  confidentiality  issues 
will  arise  frequently  in  informal  section 
255  complaint  proceedings.  Informal 
complaint  actions,  which  are  exempt 
proceedings  under  our  ex  parte  rules, 
are  by  nature  not  designed  or  intended 
to  facilitate  the  exchange  of  confidential 
information  between  disputing  parties. 
Defendant  manufacturers  and  service 
providers  are  not  typically  required  to 
submit  information  designated  as 
confidential  or  proprietary  directly  to  a 
complainant:  nor  is  the  staff  required  to 
transmit  confidential  information 
provided  by  a  complainant  to  a 
defendant  company.  To  the  extent  that 
such  information  is  deemed  necessary 
to  the  staff's  evaluation  of  an  informal 
complaint,  the  submitting  part\  may 
invoke  the  protection  afforded  under 

§§  0.457  through  0.459  of  our  rules  by 
clearly  designating  the  information  as 
confidential  or  proprietary  at  the  time  it 
is  submitted  to  the  Commission, 

82.  Formal  complaints  filed  against 
common  carriers  pursuant  to  *»§  1.720 
through  1.736  of  our  rules  are  classified 
as  "restricted  "  proceedings  under  our  ex 
parte  rules.  This  "restricted" 
designation,  as  with  other  proceedings 
not  designated  as  exempt  or  permit-but- 
disclose.  expressly  prohibits  ex  parte 
presentations  in  these  adjudicatory 
proceedings  from  any  source.  Formal 
section  255  complaints  filed  against 
manufacturers  or  service  providers  shall 
be  similarly  treated  as  restricted 
proceedings. 

83.  We  emphasize  that  to  the  extent 
that  compliance  issues  or  problems 
requiring  regulatory  intervention  are 
perceived  by  the  staff  during  the 
processing  of  an  accessibility-related 
informal  complaint  or  are  otherwise 
brought  to  the  Commission's  attention, 
the  staff  will  be  poised  to  pursue  the 


matter  on  its  own  motion  and,  when 
warranted,  take  or  recommend 
appropriate  remedial  actions  or 
sanctions  from  those  available  to  us 
under  the  Act  and  our  rules.  We  reject 
the  suggestion  by  certain  commenters 
that  we  establish  specific  guidelines  for 
initiating  investigations  and  other 
section  255  enforcement  actions  on  our 
own  motion. 

84.  As  we  noted  earlier,  the 
Commission  has  a  responsibility  to 
prohibit  discrimination  on  the  basis  of 
disability  in  its  programs  and  activities, 
as  required  by  the  Rehabilitation  Act  of 
1973,  as  amended.  The  Commission's 
rules  implementing  these 
responsibilities  are  set  forth  at  47  CFR 
1.1801  through  1.1870.  These 
requirements  apply  to  the  Commission's 
enforcement  provisions  and  activities.  If 
a  member  of  the  public  believes  that  the 
Commission  is  not  providing  equal 
access  to  its  programs  and  activities,  the 
procedures  for  fding  a  program 
accessibility  complaint  are  set  forth  in 
47  CFR  1.1870.  Complaints  regarding 
access  to  Commission  programs  and 
activities  should  be  sent  to  the 
Commission's  Office  of  the  Managing 
Director.  Commission  staff  will  provide 
technical  assistancp  to  any  member  of 
the  public  wishing  to  file  a  complaint 
pursuant  to  §§  1.1801  through  1.1870  of 
the  rules;  regarding  access  to 
Commission  programs  and  activities; 
and  any  such  complaint  will  not 
predispose  the  Commission  negatively 
against  any  section  255  complaints. 

V.  Additional  Implementation  and 
Enforcement  Measures 

85.  In  the  NPRM,  the  Commission 
sought  comment  regarding  whether 
existing  Commission  processes  (and 
associated  forms)  would  be  efficient 
vehicles  for  any  requirements  the 
Commission  might  develop  in  this 
proceeding,  such  as  information 
collection,  or  providing  notice  to  firms 
dealing  with  the  Commission  that  they 
may  be  subject  to  section  255.  The 
Commission  listed  the  following 
examples:  (1)  The  Commission's 
equipment  authorization  processes 
under  part  2,  subpart  J  of  the 
Commission's  rules:  (2)  equipment 
import  documentation  requirements 
under  part  2,  subpart  K  of  the  rules;  (3) 
licensing  proceedings  under  section  307 
of  the  Act  for  various  radio  services 
used  by  entities  subject  to  section  255 
obligations;  and  (4)  various  common 
carrier  filing  processes. 

86.  The  Commission  also  expressed 
the  view  that  there  could  be  other 
measures  the  Commission  might  take,  or 
might  encourage  others  to  take,  to  foster 
increased  accessibilitv  of 


telecommunications  products  such  as 
the  establishment  of  a  clearinghouse  for 
current  information  regarding 
telecommunications  disabilities  issues, 
including  product  accessibility 
information,  and  accessibility  solutions. 

87.  We  find  that  modif\'ing  the 
current  equipment  certification  or  other 
existing  Commission  processes  for 
purposes  of  compliance  with  section 
255  is  not  appropriate.  As  outlined  in 
the  discussion  on  enforcement  and  the 
application  of  the  readily  achievable 
standard,  no  specific  documentation  is 
being  required  at  this  time. 

88.  We  believe  that  the  dissemination 
of  technical  assistance,  including 
information  on  product  capabilities  and 
availability,  as  well  as  information 
about  manufacturer  and  service 
provider  compliance  with  section  255, 
is  vitally  important.  It  will  both  help 
ensure  that  people  have  access  to 
needed  products  and  serve  as  an 
enforcement  tool.  After  we  determine 
the  best  way  to  present  the  relevant 
data,  we  intend  to  publish  information 
regarding  entities'  compliance  with 
these  rules.  We  also  intend  to  provide 
technical  assistance  and  conduct 
outreach  efforts  to  inform  customers  and 
companies  of  their  rights  and 
responsibilities  under  these  rules. 

VI.  Procedural  Matters 

A.  Final  Regulatory  Flexibility  Analysis 

89.  As  required  by  the  Regulatorv 
Flexibility  Act  (RFA),  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  issued  in  this 
proceeding.  The  Commission  sought 
written  public  comments  on  the 
proposals  included  in  the  Notice, 
including  comment  on  the  IRFA.  This 
Final  Regulatorv'  Flexibility  Analysis 
(FRFA)  conforms  to  the  RFA. 

1.  Need  for  and  Objectives  of  the  Report 
and  Order  and  Rules  Adopted  Therein 

90.  This  rulemaking  proceeding  was 
initiated  to  propose  means  of 
implementing  and  enforcing  section  255 
of  the  Communications  Act.  as  added  by 
the  Telecommunications  Act  of  1996. 
Section  255  is  intended  to  ensure  that 
telecommunications  equipment  and 
services  will  be  accessible  to  persons 
with  disabilities,  if  such  accessibility  is 
readily  achievable.  If  accessibility  is  not 
readily  achievable,  then  the 
telecommunications  equipment  and 
services  are  to  be  made  compatible  with 
specialized  customer  premises 
equipment  (CPE)  or  peripheral  devices 
to  the  extent  that  so  doing  is  readily 
achievable. 
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91  Given  the  fundamental  role  that 
telecommunications  has  come  to  play  in 
todav's  world,  we  believe  that  the 
provisions  of  section  255  represent  the 
most  significant  governmental  action  for 
people  with  disabilities  since  the 
passage  of  the  Americans  with 
Disabilities  Act  of  1990  (ADA).  Inability 
to  use  telecommunications  equipment 
and  services  can  be  life-threatening  in 
emergency  situations,  can  severely  limit 
educational  and  emplovment 
opportunities,  and  can  otherwise 
interfere  with  full  participation  in 
business,  family,  social,  and  other 
activities  We  must  do  all  we  can  to 
ensure  that  people  with  disabilities  are 
not  left  behind  in  the 
telecommunications  revolution  and 
consequentlv  isolated  from 
contemporary'  life 

92  In  the  Notice,  we  set  forth 
proposals  to  implement  and  enforce  the 
requirement  in  section  255  that 
telecommunications  offerings  be 
accessible  to  the  extent  readily 
achievable.  We  proposed  a  "fast-track" 
process  for  resolving  accessibility 
complaints  informally  and  quickly  and 
more  conventional  remedial  processes 
for  cases  where  fast-track  solutions  are 
not  possible,  or  where  there  appears  to 
be  an  underlying  noncompliance  with 
section  255.  VVe  noted  that,  in  either 
case,  we  would  look  favorably  upon 
demonstrations  by  companies  that  they 
had  considered  accessibility  throughout 
the  development  of  telecommunications 
products  when  assessing  whether 
service  providers  and  equipment 
manufacturers  have  met  their 
accessibilitv  obligations  under  section 
255.  In  the  accompanying  Report  and 
Order  we  have  made  the  following 
decisions. 

(1)  VVe  have  incorporated  most  of  the 
Access  Board  guidelines  into  our  rules 
with  two  minor  exceptions  and  have 
applied  them  to  the  services  covered; 

(2)  We  have  asserted  our  ancillary 
jurisdiction  to  extend  section  255's 
coverage  to  voicemail  and  interactive 
menu  services  and  ser\'ice  providers 
and  equipment  used  to  provide  these 
services; 

(3)  We  have  clarified  that  section  255 
applies  to  each  piece  of  equipment  and 
all  ser\ice  offerings,  but  have  noted  that 
the  indu.str\'  has  the  discretion  to 
determine  which  accessibility  features 
should  be  incorporated  in  all  products 
and  which  ones  ran  be  less  than 
universally  deployed,  so  long  as  all  that 
IS  readily  achievable  is  done;  and 

(4)  We  have  adopted  enforcement 
rules  patterned  after  our  long-standing 
rules  governing  complaints  filed  against 
c:ommon  carriers  under  section  208  of 
the  .Act.  with  (  ertain  modifications  we 


have  concluded  are  necessary  to  fulfill 
the  goals  of  section  255. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

93.  We  noted  in  the  IRFA  that  the 
resources  of  the  regulated  entity  are 
taken  into  account  in  the  determination 
of  whether  accessibility  of  a  given 
product  or  service  is  readily  achievable 
and  that  there  is  thus  an  inherent 
consideration  of  the  financial  burden  on 
the  entity  in  its  obligation  to  provide 
accessibility:  if  not  readily  achievable, 
the  obligation  is  removed.  Nevertheless, 
we  acknowledged  that  all  regulated 
entities  would  be  required  to  assess 
whether  providing  accessibility  is 
readily  achievable  and  that  an  important 
issue  for  RFA  purposes  is  thus  not  the 
absolute  cost  of  providing  accessibility, 
but,  rather,  the  extent  to  which  the  cost 
of  performing  an  assessment  as  to 
whether  an  accessibility  feature  is 
readily  achievable  is  unduly 
burdensome  on  small  entities. 

94.  We  received  four  comments 
specifically  captioned  as  being  in 
response  to  the  IRFA  In  its  comments 
to  the  IRFA.  CEMA  states  that  "the 
Commission  must  take  all  steps 
necessary  to  ensure  that  any  Section  255 
implementation  rules  are  not  unduly 
burdensome  to  small  manufacturers;  it 
should  also  adopt  those  rules  that  serv-e 
to  minimize  the  economic  impact  of  this 
rulemaking  on  small  entities."  Lucent's 
comments  question  the  apparent 
conflict  between  §  1193.43  of  the  Access 
Board's  Guidelines  and  §68.317  of  the 
Commission's  rules  dealing  with 
telephone  volume  control  standards, 
especially  in  view  of  the  Commission's 
tentative  conclusion  in  the  Notice  that 
the  Access  Board's  Guidelines  do  not 
overlap,  duplicate  or  conflict  with 
existing  Commission  Rules.  Motorola 
comments  that  the  Fast  Track  process 
imposes  a  substantial  information 
collection  requirement  on 
memufactiu'ers  at  each  decisional  point 
in  the  product  design,  development  and 
fabrication  process.  Both  Motorola  and 
TIA  contend  that  the  cost  of  this 
information  collection  requirement 
should  be  considered  as  part  of  the 
readily  achievable  analysis.  We  believe 
that  the  information  collection 
requirement  on  manufacturers  has  been 
minimized  by  the  implementation  of 
informal  complaint  procedures. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  the  Report  and  Order 
Will  Apply 

93.  The  RFA  directs  agencies  to 
provide  a  description  and,  where 


feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  in  the  accompanying 
Report  and  Order.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  that:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations. 

96.  The  rules  adopted  in  the  Report 
and  Order  will  apply  to  manufacturers 
of  telecommunications  equipment  and 
CPE  to  the  extent  it  provides 
telecommunications,  voicemail  and 
interactive  menu  functions.  In  addition, 
telecommunications  service  providers  of 
manv  types  will  be  affected,  including 
wireline  common  carriers  and 
commercial  mobile  radio  ser\'ice 
(CMRS)  providers.  To  the  extent  that 
software  performs  a  telecommunication 
function,  software  developers  or 
manufacturers  may  also  be  affected.  We 
have  described  and  estimated  the 
number  of  small  entity  licensees  and 
other  covered  entities  that  may  be 
affected  bv  the  rules  adopted  in  the 
Report  and  Order. 

97.  Equipment  Manufacturers.  The 
following  chart  contains  estimated 
numbers  of  domestic  entities  that  may 
be  affected  bv  the  rules  promulgated  in 
this  proceeding.  It  is  based,  in  part,  on 
firm  counts  that  reflect  product  lines  not 
involved  in  telecommunications,  as 
defined  by  the  1996  Act,  and  reflects 
overlapping  firm  counts  and  firm  counts 
that  have  been  deliberately  commingled 
to  avoid  disclosing  the  value  of 
individual  firms'  equipment  shipments 
for  the  reporting  period. 


Prod- 

Esti- 

uct 
class/ 

Product  description 

mated 

firm 

code 

count 

3571  .. 

Personal  computer,  termi- 
nals and  workstations. 

546 

3661    . 

Telephone  and  telegraph 
equipment 

540 

3663  .. 

Communications  systems 
1      and  equipment. 

938 

1 
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Prod- 
uct 
class/ 
code 


Product  description 


Esti- 
mated 

firm 
count 


3577  ..     Computer  penpheral  equip-  259 

ment,  not  elsewhere 
classified 

3577  ..'  Parts  and  subassemblies  72 
for  computer  peripherals 
and  input/output  equip-      < 
ment.                                I 
I 


98.  Software  Manufacturers.  We 
sought  comment  in  the  IRFA  on  the 
impact  of  our  proposed  rules  on  the 
small  businesses  within  this  industrial 
category.  No  comments  on  this  issue 
were  forthcoming.  The  SBA  has  two 
small  business  size  standard  to  be  used 
for  software  publishers:  (1)  Entities  that 
design,  develop  or  produce  prepackaged 
software  have  a  size  standard  of  SI  8 
million  in  average  annual  revenues; 
and,  (2)  entities  that  sell  existing,  off- 
the-shelf  prepackaged  software  as  a 
finished  product  have  a  size  standard  of 
500  employees  or  less.  According  to  the 
Software  Information  Industrj' 
Association  (SUA),  there  are 
approximately  8,000  publishers  of 
packaged  software.  Of  these  8,000,  we 
estimate  that  only  about  500  are 
involved  in  the  production  of  software 
specific  to  telecommunications.  We  do 
not  have  information  on  the  number  of 
these  publishers  that  are  not 
independently  owned  and  operated,  or 
have  more  than  1 .500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
software  publishers  that  would  qualify- 
as  small  business  concerns  under  the 
SBA  definition.  Consequently,  we 
estimate  that  there  are  equal  to  or  fewer 
than  500  telecommunications  software 
publishers  that  will  be  affected  by 
section  255. 

99.  Telecommunications  Service 
Entities.  The  United  States  Bureau  of 
the  Census  reports  that,  at  the  end  of 
1992.  there  were  3.497  firms  engaged  in 
providing  telephone  services  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  LECs,  IXCs.  CAPs,  cellular 
carriers,  other  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  providers,  personal 
communications  services  (PCS) 
providers,  covered  specialized  mobile 
radio  (SMR)  providers,  and  resellers.  In 
the  IRFA.  we  noted  that  some  nf  those 
3,497  telephone  service  firms  mav  not 
qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
"independently  owned  and  operated." 
As  an  example,  we  cited  a  PCS  provider 
that  is  affiliated  with  an  IXC  having 
more  than  1,500  employees  and 


tentatively  concluded  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  or  small 
incumbent  LECs. 

100.  According  to  the 
Telecommunications  Industry  Revenue: 
Telecommunications  Relay  Service 
Fund  Worksheet  Data  (TRS  Worksheet), 
there  are  3,604  interstate  carriers.  These 
carriers  include,  inter  alia,  LECs, 
wireline  carriers  and  service  providers, 
IXCs,  CAPs,  operator  service  providers, 
pay  telephone  providers,  providers  of 
telephone  toll  service,  providers  of 
telephone  exchange  service,  and 
resellers.  In  the  IRFA  we  sought 
information  regarding  how  many 
providers  of  telecommunications 
services,  existing  and  potential,  are 
considered  small  businesses.  We  did  not 
receive  comment  on  this  issue,  so  we 
conclude  that  this  data  is  acceptable  to 
the  industry.  We  noted  that  the  SBA  has 
defined  a  small  business  for 
Radiotelephone  Communications  (SIC 
4812)  and  Telephone  Communications, 
Except  Radiotelephone  (SIC  4813),  as  a 
small  entities  having  no  more  than 
1,500  employees,  and  sought  comment 
as  to  whether  this  definition  is 
appropriate  for  our  purposes  here. 
Additionally,  we  requested  that  each 
commenter  identify'  whether  it  is  a  small 
business  under  this  definition  and,  if  a 
subsidiary  of  another  entity,  provide 
this  information  for  both  itself  and  its 
parent  corporation  or  entity. 

101.  Wireline  Carriers  and  Service 
Providers.  The  Census  Bureau  reports 
that  there  were  2,321  such  telephone 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one 
employing  no  more  than  1,500  persons. 
All  but  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1 ,000  employees. 

102.  Thus,  even  if  air26  of  those 
companies  had  more  than  1,500 
employees,  there  would  still  be  2,295 
non-radiotelephone  companies  that 
might  qualify-  as  small  entities  or  small 
incumbent  LECs.  We  noted  in  the  IRFA 
that  we  did  not  have  information 
regarding  which  of  these  carriers  are  not 
independently  owned  and  operated,  and 
thus  were  unable  to  estimate  with 
greater  precision  the  number  of  wireline 
carriers  and  service  providers  that 
would  qualify-  as  small  business 
concerns  under  the  SBA  definition. 
Consequently,  we  estimated  that  there 
are  fewer  than  2.295  small  telephone 
communications  companies  other  than 
radiotelephone  companies. 


103.  Incumbent  Local  Exchange 
Carriers.  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  for 
small  providers  of  local  exchange 
sendees.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  of  which  we  are  aware 
regarding  the  number  of  LECs 
nationwide  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  TRS  Worksheet.  According  to  our 
most  recent  data,  1,410  companies 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independents 
owned  and  operated,  or  have  more  than 
1.500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  LECs  that  would  quahfy 
as  small  business  concerns  under  the 
SBA  definition.  Consequently,  we 
estimate  that  there  are  equal  to  or  fewer 
than  1.410  small  incumbent  LECs. 
Because  the  small  incumbent  LECs 
subject  to  these  rules  are  either 
dominant  in  their  field  of  operations  or 
are  not  independently  owmed  and 
operated,  they  would  be  excluded  from 
the  definition  of  "small  entity"  and 
"small  business  concern,"  consistent 
with  our  prior  practice. 

104.  Interexcnange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specificallv 
applicable  to  providers  of  interexchange 
services.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
except  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
IXCs  nationy\'ide  is  the  data  that  we 
collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data,  151  companies  reported 
that  they  were  engaged  in  the  provision 
of  interexchange  services.  We  do  not 
have  information  on  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  and  thus  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA  definition. 
Consequently,  we  estimate  that  there  are 
equal  to  or  fewer  than  151  small  entity 
IXCs. 

105.  Competitive  Access  Providers 
and  Competitive  Local  Exchange 
Carriers.  Neither  the  Conmiission  nor 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  competitive  access  services 
(CAPs)  and  competitive  local  exchange 
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rarripfs  (CLECs),  The  closest  applicable 
cicfinitinn  under  the  SBA  rules  is  for 
telephone  communications  companies 
except  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
(  ;APs  and  CLECs  nationwide  is  the  data 
that  we  collec:t  annually  in  connection 
with  the  TRS  Worksheet.  According  to 
our  most  recent  data.  129  companies 
reported  that  they  were  engaged  in  the 
provision  of  competitive  access  services. 
We  do  not  have  information  on  the 
number  of  these  carriers  that  are  not 
independentlv  owned  and  operated,  or 
have  more  than  1 .500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precisujn  the  number  of 
C:APs  and  CLECs  that  would  qualify  as 
small  business  concerns  under  the  SBA 
definition.  Consequently,  we  estimate 
that  there  are  equal  to  or  fewer  than  129 
small  C.APs  and  CLECs. 

lOfi.  Operator  Service  Providers. 
Carriers  engaged  in  providing  interstate 
operator  ser\ices  from  aggregator 
locations  (OSPs)  currentlv  are  required 
under  s«:tion  22fi(b)(l)(b)  of  the 
CJimmunications  Act  of  1934.  as 
amended.  47  U.S.C.  S  226,  to  ensure 
that  each  aggregator  for  which  such 
provider  is  the  presubscribed  OSP  is  in 
(Dinpliancp  with  the  posting  required  of 
such  aggregator.  OSPs  also  are  required 
under  section  226  to  file  and  maintain 
informational  tariffs  at  the  Commission. 
The  number  of  such  tariffs  on  file 
appears  to  be  the  most  reliable  source  of 
information  nf  which  we  are  aware 
regarding  the  number  of  OSPs 
nationwide,  including  small  business 
(  oncerns,  that  will  be  affected  by 
decusions  and  rules  adopted  in  this 
,Sec(md  Report  and  Order,  As  of  July  12. 
1999,  approximately  760  carriers  had 
informational  tariffs  on  file  at  the 
(Commission  The  SBA  has  developed  a 
definition  of  small  entities  for 
tele( ommunicatinn.s  companies  other 
than  radiotelephone  (wireless) 
cimipanies  (Telephone 
Communications,  Exi  ept 
Radioteleph(me),  According  to  the 
SBA's  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one 
t'mploving  no  more  than  1,500  persons, 
■Mthough  it  seems  certain  that  some  of 
these  entities  are  not  independently 
owned  and  operated,  or  have  more  than 
1.500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  OSPs  that  would  qualify 
as  small  business  concerns  under  SBA's 
definition,  C'onsequently,  we  estimate 
that  there  are  fewer  than  760  small 
entity  OSPs  that  may  be  affected  by  the 


decisions  and  rules  adopted  in  this 
Report  and  Order. 

107.  Pay  Telephone  Providers 
Neither  the  Commission,  nor  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
providers.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
except  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
pay  telephone  providers  nationwide  is 
the  data  that  we  collect  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  our  most  recent  data,  509 
companies  reported  that  they  were 
engaged  in  the  provision  of  pay 
telephone  services.  We  do  not  have 
information  on  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  pay  telephone 
providers  that  would  qualify  as  small 
business  concerns  under  SBA 
definition.  Consequently,  we  estimate 
that  there  cu-e  equal  to  or  fewer  than  509 
small  pay  telephone  providers. 

108.  Resellers  (Including  Debit  Card 
Providers).  Neither  the  Commission,  nor 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  a  telephone 
communications  company  except 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  resellers 
nationwide  is  the  data  that  the 
Commission  collects  annually  in 
connection  with  the  TRS  Worksheet. 
According  to  our  most  recent  data,  369 
companies  report  that  they  are  engaged 
in  the  resale  of  telephone  service.  We  do 
not  have  information  on  the  number  of 
these  carriers  that  are  not  independently 
owned  and  operated,  or  have  more  than 
1 .500  employees,  and  thus  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
that  would  qualify  as  small  entities  or 
small  incumbent  LEC  concerns  under 
the  SBA  definition.  Consequently,  we 
estimate  that  there  are  equal  to  or  fewer 
than  369  small  entitv  resellers. 

109.  800  and  800-Like  Service 
Subscribers.  Neither  the  Commission, 
nor  the  SBA  has  developed  a  definition 
of  small  entities  specifically  applicable 
to  800  and  800-like  service  ('toll  free  ") 
subscribers.  The  most  reliable  source  of 
information  regarding  the  number  of 
these  service  subscribers  appears  to  be 
data  the  Commission  collects  on  the 
800,  888,  and  877  numbers  in  use. 
According  to  our  most  recent  data,  at 
the  end  of  January  1999,  the  number  of 


800  numbers  assigned  was  7,692,955: 

the  number  of  888  numbers  that  had 
been  assigned  was  7.706.393;  and  the 
number  of  877  numbers  assigned  was 
1.946,538.  We  do  not  have  data 
specifving  the  number  of  these 
subscribers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1.500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  toll  free 
subscribers  that  would  qualif\-  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  7,692,955 
small  entity  800  subscribers,  fewer  than 
7,706.393  small  entity  888  subscribers, 
and  fewer  than  1.946.538  small  entity 
877  subscribers. 

110,  International  Service  Providers. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to 
Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This 
definition  provides  that  a  small  entity  is 
one  with  Si  1,0  million  or  less  in  average 
annual  receipts.  According  to  the 
Census  Bureau,  there  were  a  total  of  848 
communications  services,  NEC,  in 
operation  in  1992.  and  a  total  of  775  had 
annual  receipts  nf  less  than  S9.999 
million.  The  Census  report  does  not 
provide  more  precise  data.  Many  of 
these  services  do  not  have  specified 
uses  and  it  is  uncertain,  at  this  point  in 
time,  whether  they  will  ultimately 
provide  telecommunications  services, 

111,  International  Public  Fixed  Radio 
(Public  and  Control  Stations), 
Commission  records  show  there  are  3 
licensees  in  this  service.  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  international 
public  fixed  radio  licensees  that  would 
constitute  a  small  business  under  the 
SBA  definition.  Consequently,  we 
estimate  that  there  are  equal  to  or  fewer 
than  3  small  entities  that  are 
international  public  fixed  radio 
licensees, 

112,  Fixed  Satellite  Transmit/Receive 
Earth  Stations  and  Fixed  Satellite  Small 
Transmit/Receive  Earth  Stations,  Based 
on  actual  payments,  there  are 
approximately  3.100  earth  station 
authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations  and  a  portion  of  which  are 
Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations,  We  do  not  request  or 
collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  the  number 
of  the  earth  stations  of  either  category 
that  would  be  owned  bv  a  small 
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business  under  the  SBA  definition. 
Consequently,  ue  estimate  that  there  are 
equal  to  or  fewer  than  3.100  small 
entities  that  hold  such  authorizations. 

113.  Fixed  SatelHte  Very  Small 
.'\perture  Terminal  (VSAT )  Svstems. 
These  stations  operate  on  a  primary 
basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
number  of  small  antennas  and  one  or 
more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  VSAT  svstems 
that  would  be  owned  by  a  small 
business  under  the  SB.^  definition 
Consequently,  we  estimate  that  there  are 
equal  to  or  fewer  than  377  small  entities 
that  hold  such  authorizations. 

114.  .Mobile  Satellite  Earth  Stations. 
There  are  11  licensees  We  do  not 
request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  whether  either  of  these 
licensees  would  constitute  a  small 
business  under  the  SBA  definition. 
Consequently,  we  estimate  that  there  are 
11  or  less  small  entities  that  hold  such 
licenses. 

11.5.  Space  Stations  (Geostationary). 
There  are  43  space  station  licensees.  We 
do  not  request  or  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  geostationarv 
space  stations  that  would  be  owned  bv 
a  small  business  under  the  SBA 
definition.  Consequently,  we  estimate 
that  there  arc  equal  to  or  fewer  than  43 
small  entities  that  hold  such  licenses. 

116.  Space  Stations  (Non- 
Geostationary-)  There  are  twelve  Non- 
Geostationary  Space  Station  licensees, 
of  which  only  two  svstems  are 
operational.  We  do  not  request  or  collect 
annual  revenue  information,  and  thus 
are  unable  to  estimate  the  number  of 
non-geostationary  space  stations  that 
would  be  owned  by  a  small  business 
under  the  SBA  definition 
Consequently,  we  estimate  that  there  are 
twelve  or  less  small  entities  that  hold 
such  licenses. 

117.  Mobile  Satellite  Ser\'ices  (MSS). 
Mobile  Satellite  Services  or  Mobile 
Satellite  Earth  Stations  are  intended  to 
be  used  while  in  motion  or  during  halts 
at  unspecified  points.  These  stations 
operate  as  part  of  a  network  that 
includes  a  fixed  hub  or  stations.  The 
stations  that  are  capable  of  transmitting 
while  a  platform  is  moving  are  included 
under  section  20.7(c)  of  the 
Commission's  rules  as  mobile  services 
within  the  meaning  of  sections  3(27) 
and  332  of  the  Communications  Act 
Those  MSS  services  are  treated  as  CMRS 


if  they  connect  to  the  Public  Switched 
Network  (PSN)  and  also  satisfy  other 
criteria  in  Section  332.  Facilities 
provided  through  a  transportable 
platform  that  cannot  move  when  the 
communications  service  is  offered  are 
excluded  from  section  20.7(c)  of  the 
rules. 

118.  The  MSS  networks  may  provide 
a  variety'  of  land,  maritime  and 
aeronautical  voice  and  data  services. 
There  are  eight  mobile  satellite 
licensees.  At  this  time,  we  are  unable  to 
make  a  precise  estimate  of  the  number 
of  small  businesses  that  are  mobile 
satellite  earth  station  licensees  and 
could  be  considered  CMRS  providers  of 
telecommunications  service. 
Consequently,  we  estimate  that  there 
eight  or  less  small  entities  that  hold 
such  licenses. 

119.  Wireless  Telecommunications 
Ser\'ice  Providers.  The  Commission  has 
not  yet  developed  a  definition  of  small 
entities  with  respect  to  the  provision  of 
CMRS  services.  Therefore,  for  CMRS 
providers  not  falling  within  any  other 
established  SBA  categorv  (i.e., 
Radiotelephone  Communications  or 
Telephone  Communications.  Except 
Radiotelephone),  the  applicable 
definition  of  a  small  entity  would  be  the 
SBA  definition  applicable  to  the 
"Communications  Services,  Not 
Elsewhere  Classified."  This  definition 
provides  that  a  small  entity  is  one  with 
Si  1.0  million  or  less  in  average  annual 
receipts.  The  Census  Bureau  estimates 
indicate  that  of  the  848  firms  in  the 
"Communications  Services,  Not 
Elsewhere  Classified"  category,  775  are 
small  businesses.  It  is  not  possible  to 
predict  which  of  these  would  be  small 
entities  (in  absolute  terms  or  by 
percentage)  or  to  classif\-  the  number  of 
small  entities  by  particular  forms  of 
service. 

120.  Cellular  Radio  Telephone 
Service.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  cellular 
licensees  Therefore,  the  applicable 
definition  of  a  small  entity  is  the  SBA 
definition  applicable  to  radiotelephone 
companies,  which  provides  that  a  small 
entity  is  a  radiotelephone  company 
employing  no  more  than  1.500  persons. 
The  size  data  provided  bv  SBA  do  not 
enable  us  to  make  a  meaningful  estimate 
of  the  number  of  cellular  providers  that 
are  small  entities  because  it  combines 
all  radiotelephone  companies  with  500 
or  more  employees.  We  therefore  have 
used  the  1992  Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available  That  census  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 


1,178  such  firms  operating  during  1992 
had  1,000  or  more  employees. 
Therefore,  even  if  all  12  of  these  large 
firms  were  cellular  telephone 
companies,  all  of  the  remainder  would 
be  small  businesses  under  the  SBA 
definition. 

121.  There  are  presently  1,758  cellular 
licenses.  However,  the  number  of 
cellular  licensees  is  not  known,  since  a 
single  cellular  licensee  may  own  several 
licenses.  In  addition,  we  note  that  there 

•  are  1,758  cellular  licenses;  however,  a 
cellular  licensee  may  own  several 
licenses.  In  addition,  according  to  the 
most  recent  Telecommunications 
Industry  Revenue  data,  732  carriers 
reported  that  they  were  engaged  in  the 
provision  of  either  cellular  service  or 
Personal  Communications  Service  (PCS) 
services,  which  are  placed  together  in 
the  data.  We  do  not  have  data  specifying 
the  number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1.500  employees,  and 
thus  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
cellular  service  carriers  that  would 
qualify  as  small  business  concerns 
under  the  SBAs  definition. 
Consequendy,  we  estimate  that  there  are 
732  or  fewer  small  cellular  service 
carriers  that  may  be  affected  by  the 

.rules,  herein  adopted. 

122.  Broadband  Personal 
Communications  Service.  The 
broadband  PCS  spectnmi  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  Block  F,  an  additional 
classification  for  "ver\'  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than 
S15  million  for  the  preceding  three 
calendar  years.  These  regulations 
defining  "small  entity"  in  the  context  of 
broadband  PCS  aucdons  have  been 
approved  by  the  SBA.  No  small 
businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  A  total 
of  93  small  and  very  small  business 
bidders  won  approximately  40%  of  the 

1 ,479  licenses  for  Blocks  D,  E.  and  F. 
Based  on  this  information,  we  conclude 
that  the  number  of  small  broadband  PCS 
licensees  will  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks,  for  a 
total  of  183  small  entity  PCS  providers 
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as  dfifint'd  bv  the  SB  A  and  the 
(Inmmissinn's  auction  niles 

12:3.  Narrovvbdnd  PCS.  The 
C^nrnmis.sion  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  There  are  1 1  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  determine 
whether  anv  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2.958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions  have  not  yet  been  scheduled, 
however.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1.500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  IRFA.  that  all  of  the 
licenses  will  be  awarded  to  small 
entities,  as  that  term  is  defined  by  the 
SB  A. 

124.  Specialized  Mobile  Radio. 
Pursuant  to  section  90.814(b)(1)  of  the 
Oimmission's  Rules,  the  Commission 
has  defined  "small  entity"  for 
geographic  area  800  MHz  and  900  MHz 
SMR  licenses  as  a  firm  that  had  average 
gross  revenues  of  less  than  SI  5  million 
in  the  three  previous  calendar  years. 
This  regulation  defining  "small  entity" 
in  the  context  of  800  MHz  and  900  MHz 
SMR  has  been  approved  by  SBA.  The 
rult's  promulgated  in  the  Report  and 
Order  mav  applv  to  SMR  providers  in 
the  800  MHz  and  900  MHz  bands.  We 
do  not  know  how  many  firms  provide 
800  MHz  or  900  MHz  geographic  area 
SMR  service,  or  how  many  of  these 
providers  have  average  annual  gross 
revenues  of  less  than  S15  million. 

125.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  under  the  Commission's 
definition  in  the  900  MHz  auction. 
Based  on  this  information,  we  conclude 
that  the  number  of  geographic  area  SMR 
licensees  affected  by  the  rules 
promulgated  in  the  Report  and  Order 
includes  these  60  small  entities. 

12fi  Based  (jn  the  auctions  held  for 
HOO  MHz  geographic  area  SMR  licenses, 
there  are  10  small  entities  currently 
holding  38  of  the  524  licenses  for  the 
upper  200  channels  of  this  service. 
However,  the  Commission  has  not  yet 
determined  how  many  licenses  will  be 
awarded  for  the  lower  230  channels  in 
the  800  MHz  geographic  area  SMR 


auction.  There  is  no  basis  to  estimate. 
moreover,  how  many  small  entities 
within  the  SBA  definition  will  win 
these  licenses.  Given  the  facts  that 
nearly  all  radiotelephone  companies 
have  fewer  than  1,000  employees  and 
that  no  reliable  estimate  of  the  number 
of  prospective  800  MHz  SMR  licensees 
can  be  made,  we  assume,  for  purposes 
of  our  evaluations  and  conclusions  in 
this  FRFA,  that  all  of  the  licenses  will 
be  awarded  to  small  entities,  as  that 
►  term  is  defined  by  SBA. 

127.  220  MHz  Radio  Service — Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1.515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  under  the  SBA 
rules  applicable  to  Radiotelephone 
Communications  companies.  This 
definition  provides  that  a  small  entity  is 
a  radiotelephone  company  employing 
no  more  than  1,500  persons.  According 
to  the  Bureau  of  the  Census,  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  if  this  general  ratio  continues 
in  1999  in  the  context  of  Phase  I  220 
MHz  licensees,  we  estimate  that  nearly 
all  such  licensees  are  small  businesses 
under  the  SBA's  definition. 

128.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  Phase  II  220  MHz  service 
is  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order,  we  adopted 
criteria  for  defining  small  businesses 
and  very  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits  and  installment  payments.  We 
have  defined  a  small  business  as  an 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  S3  million  for  the  preceding 
three  years.  The  SBA  has  approved 
these  definitions.  An  auction  of  Phase  II 
licenses  commenced  on  September  15, 
1998,  and  closed  on  October  22,  1998. 
Nine  hundred  and  eight  (908)  licenses 
were  auctioned  in  3  different-sized 
geographic  areas:  three  nationwide 


licenses,  30  Regional  Economic  Area 
Group  Licenses,  and  875  Economic  Area 
(EA)  Licenses.  Of  the  908  licenses 
auctioned,  693  were  sold.  Companies 
claiming  small  business  status  won:  one 
of  the  Nationwide  licenses,  67%  of  the 
Regional  licenses,  and  54%  of  the  EA 
licenses.  As  of  lanuary  22.  1999,  the 
Commission  announced  that  it  was 
prepared  to  grant  654  of  the  Phase  II 
licenses  won  at  auction.  A  re-auction  of 
the  remaining,  unsold  licenses  was 
completed  on  lune  30.  1999,  wherein 
222  of  the  remaining  licenses  were  sold, 
but  have  yet  to  be  licensed. 

129.  Paging.  To  ensure  the  more 
meaningful  participation  of  small 
business  entities  in  the  auctions,  the 
Commission  adopted  a  two-tiered 
definition  of  small  businesses  in  the 
Paging  Second  Report  and  Order,  stating 
that:  (1)  An  entity  that,  together  with 
affiliates  and  controlling  interests,  has 
average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  S3 
million;  or  (2)  an  entity  that,  together 
with  affiliates  and  controlling  interests, 
has  average  gross  revenues  for  the  three 
preceding  years  of  not  more  than  SI  5 
million.  In  December  1998.  the  Small 
Business  Administration  approved  the 
two-tiered  size  standards  for  paging 
services  set  forth  in  the  Second  Report 
and  Order. 

130.  ME  A  and  EA  Licenses.  In  the 
Final  Regulatory  Flexibility  Analysis 
incorporated  in  Appendix  C  of  the 
Second  Report  and  Order,  the 
Commission  anticipated  that 
approximately  16,630  non-nationwide 
geographic  area  licenses  will  be 
auctioned.  While  we  are  unable  to 
predict  accurately  how  many  paging 
licensees  meeting  one  of  the  above 
definitions  will  participate  in  or  be 
successful  at  auction,  our  Third  CMRS 
Competition  Report  estimated  that,  as  of 
Ianuar\'  1998,  there  were  more  than  600 
paging  companies  in  the  United  States. 
The  Third  CMRS  Competition  Report 
also  indicates  that  at  least  ten  of  the  top 
twelve  publicly  held  paging  companies 
had  average  gross  revenues  in  excess  of 
S15  million  for  the  three  years 
preceding  1998.  The  Commission 
expects  that  these  ten  companies  will 
participate  in  the  paging  auction  and 
may  employ  the  partitioning  or 
disaggregation  rules.  The  Commission 
also  expects,  for  purposes  of  the 
evaluations  and  conclusions  in  this 
Final  Regulatory  Flexibility  Analysis, 
that  a  number  of  paging  licenses  will  be 
awarded  to  small  businesses,  and  at 
least  some  of  those  small  business 
licensees  will  likely  also  take  advantage 
of  the  partitioning  and  disaggregation 
rules.  We  are  unable  to  predict 
accurately  the  number  of  small 
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husinpsse^  that  may  choose  to  acquire 
partitioned  or  disaggregated  MEA  or  EA 
licenses.  The  Commission  expects, 
however,  that  entities  meeting  one  of 
the  above  definitions  will  use 
partitioning  and  disaggregation  as  a 
means  to  obtain  a  paging  license  from 
an  MEA  or  EA  licensee  at  a  cost  lower 
than  the  cost  of  the  license  for  the  entire 
MEA  or  EA. 

131.  \ationivide  Geographic  Area 
Licenses.  The  partitioning  and 
disaggregation  rules  pertaining  to 
nationwide  geographic  area  licenses 
will  affect  the  26  licensees  holding 
nationwide  geographic  area  licenses  to 
the  extent  they  choose  to  partition  or 
disaggregate,  as  well  as  any  entitv  that 
enters  into  a  partitioning  or 
disaggregation  agreement  with  a 
nationwide  geographic  area  licensee.  No 
parties,  however,  commented  on  the 
number  of  small  business  nationwide 
geographic  area  licensees  that  might 
elect  to  partition  or  disaggregate  their 
licenses  and  no  reasonable  estimate  can 
be  made.  While  we  are  unable  to  state 
accurately  how  many  nationwide 
geographic  area  licensees  meet  one  of 
the  above  small  business  definitions, 
our  Third  C.MRS  Competition  Report 
indicates  that  at  least  eight  of  the  top 
twelve  publicly  held  paging  companies 
hold  nationwide  geographic  area 
licenses  and  had  average  gross  revenues 
in  excess  of  Si  5  million  for  the  three 
vears  preceding  1998,  The  Commission 
expects  at  least  some  of  these  eight 
companies  to  employ  the  partitioning  or 
disaggregation  rules,  and  also  expects. 
for  the  purposes  of  e\  aluations  and 
conclusions  in  this  Final  Regulatory 
Flexibility  Analysis,  that  nationwide 
geographic  area  licensees  meeting  one  of 
the  above  definitions  mav  use  the 
partitioning  or  disaggregation  rules. 
\Vhile  we  are  unable  to  predict 
accurately  the  number  of  small 
business(>s  that  mav  choose  to  acquire 
partitioned  or  disaggregated  licenses 
from  nationwide  geographic  area 
licensees,  the  Commission  expects,  for 
purposes  of  the  evaluations  and 
conclusions  in  the  Final  Regulatorv 
Flexibility  .Analysis,  that  entities 
meeting  one  of  the  above  small  business 
definitions  will  use  partitioning  and 
disaggregation  as  a  means  to  obtain  a 
paging  license  from  a  nationwide 
geographic  area  licensee. 

132.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  nf  small  business 
specific  to  the  .Air-Ground 
Radiotelephone  Service,  which  is 
defined  in  Section  22,99  of  the 
Commission's  rules.  Accordingly,  we 
will  use  the  SBA  definition  applicable 
to  radiotelephone  companies,  i.e..  an 


entity  employing  no  more  than  1,500 
persons.  There  are  approximatelv  100 
licensees  in  the  Air-Ground 
Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify- 
as  small  under  the  SBA  definition. 

133.  Local  Multipoint  Distribution 
Service  (LMDS),  LMDS  licensees  may 
use  spectrum  for  any  number  of 
services.  We  anticipate  that  the  greatest 
intensity  of  use  will  be  for  either  radio 
telephone  or  pay  television  services. 
SBA  has  developed  definitions 
applicable  to  each  of  these  services; 
however,  because  pay  television  is  not 
a  telecommunications  ser\'ice  subject  to 
section  255,  that  definition  is  not 
relevant  to  this  FRFA,  The  Commission 
has  adopted  a  definition  of  small 
entities  applicable  to  LMDS  licensees, 
which  is  a  new  service.  In  the  LMDS 
Order  we  adopted  criteria  for  defining 
small  businesses  for  determining 
bidding  credits  in  the  auction,  but  we 
believe  these  criteria  are  applicable  for 
evaluating  the  burdens  imposed  by 
section  255.  We  defined  a  small 
business  as  an  entity  that,  together  with 
affdiates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding 
S40  million  for  the  three  preceding 
years.  Additionally,  small  entities  are 
those  which  together  with  their  affiliates 
and  controlling  principals,  have  average 
gross  revenues  for  the  three  preceding 
years  of  more  than  S40  million  but  not 
more  than  S75  million.  This  definition 
has  been  approved  by  the  SBA.  Upon 
completion  of  the  LMDS  auction.  93  of 
the  104  bidders  qualified  as  small 
entities,  smaller  businesses,  or  very 
small  businesses.  These  93  bidders  won 
664  of  the  864  licenses.  We  estimate  that 
all  of  these  93  bidders  would  qualify  as 
small  under  the  SBA  definitions,  but 
cannot  yet  determine  what  percentage 
would  be  offering  telecommunications 
services  subject  to  the  requirements  of 
section  255. 

134.  Rural  Radiotelephone  Service. 
The  Commission  has  not  adopted  a 
definition  of  a  small  entity  specific  to 
the  Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Svstems 
(BETRS),  Thus,  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1.500  persons.  There  are 
approximately  1.000  licensees  in  the 
Rural  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify- 
as  small  entities  under  the  SBA's 
definition. 

135,  Wireless  Communications 
Ser\'ices,  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  The 


Commission  defined  small  business  for 
the  wireless  communications  services 
(WCS)  auction  as  an  entity  with  average 
gross  revenues  of  $40  million  for  each 
of  the  three  preceding  years,  and  a  very 
small  business  as  an  entity  with  average 
gross  revenues  of  $15  million  for  each 
of  the  three  preceding  years.  In  the 
auction,  there  were  seven  winning 
bidders  that  qualified  as  very  small 
business  entities,  and  one  that  qualified 
as  a  small  business  entity.  We  conclude 
that  the  number  of  geographic  area  WCS 
licensees  affected  includes  these  eight 
entities. 

136.  39  GHz  Band.  In  the  39  GHz 
Band  NPRM  and  Order,  we  proposed  to 
define  a  small  business  as  an  entity  that, 
together  with  its  affiliates  and 
attributable  investors,  has  average  gross 
revenues  for  the  three  preceding  years  of 
less  than  S40  million.  We  have  not  yet 
received  approval  by  the  SBA  for  this 
definition.  Therefore,  the  applicable 
definition  of  a  small  entity  is  the  SBA 
definition  apphcable  to  radiotelephone 
companies,  which  is  a  radiotelephone 
company  employing  no  more  than  1.500 
persons.  As  noted  previously,  the  1992 
Census  of  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1 ,1 78  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees.  Therefore,  a  majority  of  39 
GHz  entities  providing  radiotelephone 
services  could  be  small  businesses 
under  the  SBA  definition,  and  we 
assume,  for  purposes  of  our  evaluation 
here,  that  nearly  all  of  the  39  GHz 
licensees  will  be  small  entities,  as  that 
term  is  defined  by  the  SBA. 

D.  Summon'  of  Projected  Reporting. 
Recordkeeping,  and  Other  CompUance 
Requirements 

137.  As  we  have  noted,  the  objective 
of  section  255  is  to  give  persons  with 
disabilities  increased  access  to 
telecommunications.  Both  equipment 
manufacturers  and  telecommunications 
service  providers  are  obligated  to 
provide  accessibility  for  persons  with 
any  one  or  more  different  disabilities  to 
the  extent  that  it  is  readily  achievable 
for  them  to  do  so.  In  the  broadest  sense, 
compliance  consists  of  an  on-going, 
disciplined,  and  systematic  effort  to 
provide  the  greatest  level  of 
accessibilitv. 

138.  We  have  declined  to  adopt 
suggestions  that  we  require 
manufacturers  and  service  providers  to 
establish  specific  internal  systems  and 
recordkeeping  practices  for  purposes  of 
responding  to  section  255  complaints 
and  inquiries  or  require  manufacturers 
to  maintain  public  files  recording  their 
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compliance  with  section  255  and  our 
rules.  We  see  no  need  to  burden 
manufacturers  and  service  providers 
with  detailed  processing  and  reporting 
requirements  which  could  hinder  rather 
than  hasten  the  resolution  of 
accessibility  disputes  Th»^  only 
reporting  requirement  imposed  by  the 
rules  is  that  each  covered  entity 
designate  an  agent  or  contact  whose 
principal  function  will  he  to  ensure  the 
manufacturer's  or  service  provider's 
pri^mpt  receipt  and  handling  of 
accessibility  concerns  raised  by 
consumers  or  Commission  staff.  We 
proposed  this  requirement  in  the  Notice, 
and  it  received  universal  support  among 
the  commenters 

E  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities 
Consistent  with  Stated  Objectives,  and 
Significant  Alternatives  Considered 

139.  We  noted  in  the  IRFA  that  the 
resources  of  the  regulated  entity  are 
taken  into  account  in  the  determination 
of  whether  accessibility  of  a  given 
product  or  service  is  readily  achievable 
and  that  there  is  thus  an  inherent 
consideration  of  the  financial  burden  on 
the  entity  in  its  obligation  to  provide 
accessibility:  if  not  readily  achievable, 
that  obligation  is  removed. 
Nevertheless,  we  acknowledged  that  all 
regulated  entities  would  be  required  to 
assess  whether  providing  accessibility  is 
readilv  achievable  and  that  an  important 
issue  for  RF.\  purposes  is  thus  not  the 
absolute  cost  of  providing  accessibility, 
but.  rather,  the  extent  to  which  the  cost 
of  performing  an  assessment  as  to 
whether  an  accessibilitv  feature  is 
readilv  achievable  is  unduly 
burdensome  on  small  entities. 

140.  As  early  as  the  Notice  of  Inquiry, 
we  sought  comment  on  three  possible 
approaches  for  implementing  and 
enforcing  the  provisicms  of  section  255: 
(1)  Case-bv-case  determinations;  (2) 
guidelines  or  a  policy  statement;  or  (3) 
rules  setting  forth  procedural  or 
performance  requirements  intended  to 
promote  accessibility.  The  Notice 
focused  principally  on  procedural 
requirements  as  a  practical,  common 
sense  means  to  ensure  that  consumers 
with  disabilities  would  have  access  to 
telecommunications  services  and 
equipment.  In  the  Notice  we  considered 
using  c  ase-bv-case  determinations 
exclusively,  in  lieu  of  any  rules,  but 
tentatively  discarded  this  approach 
because  we  believed  that  in  a  rapidly 
(hanging  market  with  unpredictable 
technological  breakthroughs,  the  slow 
development  of  case  law  would  be 
insufficient  to  guide  covered  entities 
and  to  provide  an  understanding  of  their 
■iccessibility  obligations. 


141.  We  also  considered  issuing 
guidelines  or  a  policy  statement,  but 
tentatively  discarded  this  approach,  as 
well,  because  of  our  view  that  a  greater 
degree  of  regulatory  and  administrative 
certainty  would  best  serve  the  interests 
of  both  consumers  and  businesses  that 
must  comply  with  section  255. 
Although  we  acknowledged  that  a 
policy  statement  might  serve  the 
purpose  of  informing  case-by-case 
determinations  in  complaint 
proceedings  and  lend  some 
predictability  to  the  process,  we 
tentatively  decided  that,  in  order  for 
accessibility  to  be  addressed  in  a  pro- 
active manner,  equipment 
manufacturers  and  service  providers 
should  have  clear  expressions  of  the 
demands  that  section  255  places  on 
their  operations  before  the  beginning  of 
the  design  process.  Therefore,  we 
tentatively  concluded  that  the  potential 
drawbacks  of  exclusive  reliance  on  case- 
by-case  determinations  as  a  means  of 
implementing  section  255  would  not  be 
sufficiently  diminished  by  the  adoption 
of  guidelines  or  a  policy  statement. 

142.  We  also  considered  and 
tentatively  rejected  the  option  of 
promulgating  specific  performance 
requirements.  Such  an  approach,  under 
which  the  Commission  would  attempt 
to  establish  an  array  of  specific 
parameters  for  features  and  functions 
across  a  broad  range  of 
telecommunications  services  and 
equipment,  was  viewed  as  potentially 
burdensome  to  covered  entities.  We  also 
considered  it  to  be  fraught  with  other 
potential  problems,  such  as  rapid 
changes  in  technology,  that  would 
require  frequent  revision  of  the 
performance  requirements  and  could 
cause  confusion  in  the 
telecommunications  marketplace.  We 
tentatively  decided  that  the 
promulgation  of  specific  rules  governing 
the  design  process  would  also  impose 
burdens  on  covered  entities  whose 
resources  would  be  better  spent  in 
achieving  and  improving  accessibility. 

143.  As  a  result  of  our  tentative 
decision  to  rely  primarily  on  procedural 
rules,  we  took  several  steps  in  the 
Notice  to  minimize  the  burdens  on  all 
regulated  entities.  First,  we  sought  to 
provide  incentives  to  industry  for  early 
and  on-going  consideration  of 
accessibility  issues  by  indicating  that 
we  would  look  favorably  upon  efforts  to 
implement  the  Access  Board's 
guidelines  by  such  means  as  formalizing 
self-assessment,  external  outreach, 
internal  management,  and  user 
information  and  support  to  address 
accessibility  issues.  Second,  we 
attempted  to  unravel  the  statutory 
terminology  to  give  guidance  on  the 


interpretation  of  key  language  within 
the  telecommunications  context.  Third, 
we  proposed  a  two-phase  process  for 
dealing  with  section  255  consumer 
complaints.  In  the  first  phase,  which  we 
referred  to  as  the  "fast-track,"  we 
proposed  that  Commission  staff  be 
required  to  refer  any  complaint  or 
inquiry  to  the  manufacturer  or  service 
provider  concerned,  who  would  have  a 
period  of  five  business  days  to  address 
the  problem.  Where  fast-track  efforts 
failed  to  produce  a  satisfactory  solution, 
we  proposed  to  apply  complaint 
processes  similar  to  those  used  in 
section  208  complaint  proceedings. 

144.  Although  we  initially  viewed  the 
"fast-track"  process  as  an  efficient, 
consumer-friendly  means  of  dealing 
with  problems  associated  with 
accessibility  compliance,  parties 
representing  both  consumer  and 
industry  interests  criticized  the 
proposed  mandatory  "fast-track" 
mechanism  as  burdensome  and 
confusing  and  agreed  that  our  section 
208  processes  provide  an  appropriate 
model  for  section  255  enforcement. 
Hence,  in  the  Report  and  Order,  we 
decided  to  abandon  the  5-day  "fast 
track"  proposal  and  to  adopt  rules 
modeled  after  our  section  208  complaint 
rules,  thus  reducing  the  implicit  burden 
placed  on  both  consumers  and  indu.stry 
alike. 

145.  Under  the  procedures  adopted  by 
the  Report  and  Order,  consumer 
complaints  filed  pursuant  to  section  255 
will  be  handled  through  an  informal 
complaint  process  where  the  staff  refers 
complaints  to  the  manufacturers  or 
service  providers  involved.  The  focus  at 
this  stage  will  be  on  addressing  the 
accessibility  needs  of  the  complainant. 
Because  the  nature  or  complexity  of 
certain  accessibility  disputes  may  not  be 
susceptible  to  informal  resolution  by  the 
disputing  parties,  complainants  have 
the  option  of  seeking  the  formal 
adjudication  of  a  problem  or  dispute 
with  a  manufacturer  or  service  provider 
at  anv  time  pursuant  to  our  existing 
section  208  complaint  niles, 

146.  As  outlined  in  the  Report  and 
Order  we  have  declined  to  promulgate 
specific  rules  governing  the  design 
process,  although  certain  of  the  Access 
Board  Guidelines  that  we  have  may 
require  manufacturers  to  include 
persons  with  disabilities  in  any  group 
testing  performed  during  the  design 
process. 

147.  We  believe  we  have  reduced 
regulatory  burdens  wherever  possible. 
For  burdens  imposed  by  achieving 
accessibility,  the  structure  of  the  statute 
inherently  acknowledges  varying 
degrees  of  economic  impact.  The 
"readily  achievable"  standard  is 
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[iroportional,  not  absolute,  and  adjusts 
the  burden  of  providing  accessible 
features  commensurate  with  the 
resources  of  the  covered  entity-  For 
burdens  associated  with  enforcement, 
we  anticipate  that  the  informal 
complaint  process  will  significantly 
reduce  the  number  of  complaints,  thus 
minimizing  the  burden  on  all  covered 
entities  of  providing  a  legal  defense. 
Moreover,  the  range  of  choices  for 
resolving  complaints  is  designed  to 
reduce  costs  to  the  opposing  parties. 
Encouraging  the  use  of  streamlined, 
informal  complaints  or  alternative 
dispute  resolution  primarily  benefits 
individual  plaintiffs  who  may  be 
persons  with  disabilities  with  limited 
financial  resources,  but  should  also 
enable  covered  entities  to  defend 
themselves  at  a  lower  cost. 

148.  The  Commission  will  forward  a 
copy  of  the  Report  and  Order,  including 
this  FRFA.  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  In  addition,  the  Commission  will 
forward  a  copy  of  the  Report  and  Order. 
including  this  FRFA.  to  the  Chief 
Counsel  for  Ad\ocacy  for  the  Small 
Business  Administration.  A  copy  of  the 
Report  and  Order  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register 

VII.  Paperwork  Reduction  Act 

149.  The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  199.''j,  Public  Law  104- 
1 3.  and  the  Office  of  Management  and 
Budget  ("OMB")  has  approved  some  of 
its  information  collection  requirements 
in  OMB  No.  3060-0833.  dated  August  4 
1998.  This  Order  also  contains  some 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
in\ites  the  genera!  public  to  comment 
on  the  information  collection  contained 
in  the  Order  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
public  law  104-13,  Public  and  agency 
comments  are  due  December  20.  1999. 
Comments  should  address:  (a)  Whether 
the  modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (bi  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
the  clarity  of  the  information  collected: 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  informatinn  technology. 


VIII.  Ordering  Clauses 

150.  The  authoritv  contained  in 
sections  1,  2,  4,  201(b),  208,  251(a)(2), 
255,  and  303{r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152,  154.  201(b),  208,  251(a)(2),  255, 
303(r),  this  Order  IS  ADOPTED. 

151.  It  is  ordered  That  47  C.F.R.  part 

1  is  revised,  and  parts  6  and  7  are  added 
as  set  forth  below. 

152.  It  is  ordered  That  the 
Commission's  Office  of  Public  affairs 
SHALL  SEND  a  copy  of  this  Report  and 
Order,  including  the  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601,  et  seq. 

153.  The  Report  and  Order  IS 
ADOPTED,  and  the  requirements 
contained  herein  will  become  effective 
January  28,  2000,  expect  for  §§  6.18  and 
7.18,  which  will  become  effective  upon 
approval  of  OMB  of  the  modified 
information  requirements  contained 
herein.  Notice  of  that  approval  will  be 
published  in  the  Federal  Reeister 
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Communications  equipment. 
Individuals  with  disabilities. 
Telecommunications. 

Federal  Communications  Commission, 
William  F,  Caton. 

Deputy  Spcrptan: 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  chapter  I 
as  set  forth  below; 

PARTI— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  1,  154(i),  154  (j),  208, 
and  2.55. 

2.  Section  1.1202  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§1,1202     Definitions, 

***** 

(d)  *   *   * 

(2)  Any  person  who  files  a  complaint 
which  shows  that  the  complainant  has 
ser\'ed  it  on  the  subject  of  the  complaint 
or  which  is  a  formal  complaint  under  47 
U,S,C,  208  and  §  1.721  or  47  U.S.C.  255 
and  either  §§  6.17  or  7.17  of  this 
chapter,  and  the  person  who  is  the 
subject  of  such  a  complaint  that  shows 
service  or  is  a  formal  complaint  under 
47  U.S.C.  208  and  §  1.721  or  47  U.S.C. 


255  and  either  §§6.17  or  7.17  of  this 
chapter; 

***** 

3.  Section  1.1204  is  amended  by 
revising  paragraph  fb){5)  to  read  as 
follows 

§1.1204     Example  ex  parte  presentations 
and  proceedings 

«  «  «  *  * 

(b)  *   *   * 

(5)  An  informal  complaint  proceeding 
under  47  U.S.C.  208  and  §  1.717  of  this 
chapter  or  47  U.S.C.  255  and  either 
§§6.17  or  7.17  of  this  chapter:  and 

***** 

4.  Add  part  6  to  read  as  follows: 

PART  6— ACCESS  TO 
TELECOMMUNICATIONS  SERVICE, 
TELECOMMUNICATIONS  EQUIPMENT 
AND  CUSTOMER  PREMISES 
EQUIPMENT  BY  PERSONS  WITH 
DISABILITIES 

Subpa'"t  A — Scope— WHc  Must  CoTipiv  Witt- 

These  Rules? 

6,1     Applicability. 

Subpart  B — Definitions 
6.3     Definitions. 

Subpart  C — Obligations— What  Must 

Covered  Entities  Do'' 

6.5    General  obligations, 

6.7    Product  design,  development  and 

evaluation. 
6.9    Information  pass  through, 
6.11     Information,  documentation  and 

training. 

Subpart  D — Enforcement 

6.15  General  i> 

6.16  Informal  or  formal  complaints. 

6.17  Informal  complaints;  form  and  content. 

6.18  Procedure;  designation  of  agents  for 
service. 

6.19  Answers  to  informal  complaints. 

6.20  Review  and  disposition  of  informal 
complaints. 

6.21  Formal  complaints,  applicability  of 
§§  1.720  through  1.736  of  this  chapter. 

6.22  Formal  complaints  based  on 
unsatisfied  informal  complaints. 

6.23  Actions  by  the  Commission  on  its  own 
motion. 

Authority:  47  U.S.C.  154(i).  154(j),  208. 
255. 

Subpart  A — Scope — Who  Must  Comply 
With  These  Rules? 

§6.1     Applicability. 

The  rules  in  this  part  apply  to: 

(a)  Any  provider  of 
telecommunications  service; 

(b)  Any  manufacturer  of 
telecommunications  equipment  or 
customer  premises  equipment:  and 

(c)  Any  telecommunications  carrier. 
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Subpart  B— Definitions 

§6.3     Definitions. 

(a)  The  term  accessible  shall  mean 
that: 

(1)  Input,  control,  and  mechanical 
functions  shall  be  locatable.  identifiable, 
and  operable  in  accordance  with  each  of 
the  following,  assessed  independently: 

(i)  Operable  without  vision.  Provide  at 
least  one  mode  that  does  not  require 
user  vision. 

(ii)  Operable  with  low  vision  and 
limited  or  no  hearing.  Provide  at  least 
one  mode  that  permits  operation  by 
users  with  visual  acuity  between  20/70 
and  20/200,  without  relying  on  audio 
output. 

(iii)  Operable  with  little  or  no  color 
perception.  Provide  at  least  one  mode 
that  does  not  require  user  color 
perception. 

(iv)  Operable  without  hearing. 
Provide  at  least  one  mode  that  does  not 
require  user  auditory  perception. 

(v)  Operable  with  limitecf  manual 
dexterity.  Provide  at  least  one  mode  that 
does  not  require  user  fine  motor  control 
or  simultaneous  actions. 

(vi)  Operable  with  limited  reach  and 
strength.  Provide  at  least  one  mode  that 
is  operable  with  user  limited  reach  and 
strength. 

(vii)  Operable  with  a  Prosthetic 
Device  Controls  shall  be  operable 
without  requiring  body  contact  or  close 
body  proximity, 

fviii)  Operable  without  time- 
dependent  controls.  Provide  at  least  one 
mode  that  does  not  require  a  response 
time  or  allows  response  time  to  be  by- 
pd.ssed  or  adjusted  by  the  user  over  a 
wide  range. 

(i\)  Operable  without  speech.  Provide 
at  lea.st  one  mode  that  does  not  require 
u.ser  speech. 

(x)  Operalilc  with  limited  cognitive 
skills.  Provide  at  least  one  mode  that 
minimizes  the  cognitive,  memory, 
languaoR.  and  learning  skills  required  of 
the  user. 

(2)  All  information  necessary  to 
operate  and  use  the  product,  including 
but  not  limited  to,  text,  static  or 
dvnamic  images,  icons,  labels,  sounds, 
or  incidental  operating  cues,  comply 
with  each  of  the  following,  assessed 
independentlv: 

(i)  Availability  of  visual  information. 
Provide  visual  information  through  at 
least  one  mode  in  auditory  form. 

(ii)  Availability  of  visual  information 
for  low  vision  users.  Provide  visual 
information  through  at  least  one  mode 
to  users  with  visual  acuity  between  20/ 
70  and  20/200  without  relying  on  audio. 

(iii)  Access  to  moving  text.  Provide 
moving  text  in  at  least  one  static 
piMeiltation  mode  at  the  option  of  the 
user. 


(iv)  Availability  of  auditory 
information.  Provide  auditory 
information  through  at  least  one  mode 
in  visual  form  and.  where  appropriate, 
in  tactile  form. 

(v)  Availability  of  auditory 
information  for  people  who  are  hard  of 
hearing.  Provide  audio  or  acoustic 
information,  including  any  auditory 
feedback  tones  that  are  important  for  the 
use  of  the  product,  through  at  least  one 
mode  in  enhanced  auditor^'  fashion  (j'.e., 
increased  amplification,  increased 
signal-to-noise  ratio,  or  combination). 

(vi)  Prevention  of  visually-induced 
seizures.  Visual  displays  and  indicators 
shall  minimize  visual  flicker  that  might 
induce  seizures  in  people  with 
photosensitive  epilepsy. 

(vii)  Availability  of  audio  cutoff. 
Where  a  product  delivers  audio  output 
through  an  external  speaker,  provide  an 
industry  standard  connector  for 
headphones  or  personal  listening 
devices  (e.g.,  phone-like  handset  or 
earcup)  which  cuts  off  the  speaker(s) 
when  used. 

(viii)  Non-interference  with  hearing 
technologies.  Reduce  interference  to 
hearing  technologies  (including  hearing 
aids,  cochlear  implants,  and  assistive 
listening  devices)  to  the  lowest  possible 
level  that  allows  a  user  to  utilize  the 
product. 

(ix)  Hearing  aid  coupling.  Where  a 
product  delivers  output  by  an  audio 
transducer  which  is  normally  held  up  to 
the  ear.  provide  a  means  for  effective 
wireless  coupling  to  hearing  aids. 

(b)  The  term  compaf/6/7/fv' shall  mean 
compatible  with  peripheral  devices  and 
specialized  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
accessibility  to  telecommunications 
services,  and  in  compliance  with  the 
following  provisions,  as  applicable: 

(1)  External  electronic  access  to  all 
information  and  control  mechanisms. 
Information  needed  for  the  operation  of 
products  (including  output,  alerts, 
icons,  on-line  help,  and  documentation) 
shall  be  available  in  a  standard 
electronic  text  format  on  a  cross- 
industry  standard  port  and  all  input  to 
and  control  of  a  product  shall  allow  for 
real  time  operation  by  electronic  text 
input  into  a  cross-industry  standard 
external  port  and  in  cross-industry 
standard  format.  The  cross-industry 
standard  port  shall  not  require 
manipulation  of  a  connector  by  the  user. 

(2)  Connection  point  for  external 
audio  processing  devices.  Products 
providing  auditory  output  shall  provide 
the  auditory  signal  at  a  standard  signal 
level  through  an  industry  standard 
connector. 


(3)  TTY  connectability.  Products 
which  provide  a  function  allowing  voice 
communication  and  which  do  not 
themselves  provide  a  TTY  functionality 
shall  pro\ide  a  standard  non-acoustic 
connection  point  for  TTYs.  It  shall  also 
be  possible  for  the  user  to  easily  turn 
any  microphone  on  and  off  to  allow  the 
user  to  intermix  speech  with  TTY  use. 

(4)  TTY  signal  compatibility. 
Products,  including  those  providing 
voice  communication  functionality, 
shall  support  use  of  all  cross- 
manufacturer  non-proprietary  standard 
signals  used  by  TTYs. 

(c)  The  term  customer  premises 
equipment  shall  mean  equipment 
employed  on  the  premises  of  a  person 
(other  than  a  carrier)  to  originate,  route, 
or  terminate  telecommunications. 

(d)  The  term  disability  shall  mean  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  an  individual;  a 
record  of  such  an  impairment;  or  being 
regarded  as  having  such  an  impairment. 

(e)  The  term  manufacturer  snaU  mean 
an  entity  that  makes  or  produces  a 
product. 

(f)  The  term  peripheral  devices  shall 
mean  devices  employed  in  connection 
with  equipment  covered  by  this  part  to 
translate,  enhance,  or  otherwise 
transform  telecommunications  into  a 
form  accessible  to  individuals  with 
disabilities. 

(g)  The  term  readilv  achievable  shall 
mean,  in  general,  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  In  determining 
whether  an  af:tion  is  readily  achievable, 
factors  to  be  considered  include: 

(1)  The  nature  and  cost  of  the  action 
needed; 

(2)  The  overall  financial  resources  of 
the  manufacturer  nr  service  provider 
involved  in  the  action  (the  covered 
entity):  the  number  of  persons  employed 
by  such  manufacturer  or  service 
provider;  the  effect  on  expenses  and 
resources,  or  the  impact  otherwise  of 
such  action  upon  the  operations  of  the 
manufacturer  or  service  provider; 

(3)  If  applicable,  the  overall  financial 
resources  of  the  parent  of  the  entity:  the 
overall  size  of  the  business  of  the  parent 
entity  with  respect  to  the  number  of  its 
employees;  the  number,  type,  and 
location  of  its  facilities;  and 

(4)  If  applicable,  the  type  of  operation 
or  operations  of  the  co\ered  entity, 
including  the  composition,  structure 
and  functions  of  the  workforce  of  such 
entity:  and  the  geographic  separateness, 
administrative  or  fiscal  relationship  of 
the  covered  entity  in  question  to  the 
parent  entity. 

(h)  The  term  specialized  customer 
premises  equipment  shall  mean 
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customer  premise  equipment  which  is 
commonlv  used  by  individuals  with 
disabilities  to  ac:hieve  access. 

(ij  The  term  telecommunications 
equipment  shall  mean  equipment,  other 
than  customer  premises  equipment, 
used  by  a  carrier  to  provide 
telecommunications  services,  and 
includes  software  integral  to  such 
equipment  (including  upgrades). 

(j)  The  term  telecommunications 
senice  shall  mean  the  offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used. 

(k)  The  term  usable  shall  mean  that 
individuals  with  disabilities  have  access 
to  the  full  functionality  and 
documentation  for  the  product, 
including  instructions,  product 
information  (including  accessible 
feature  information),  documentation, 
bills  and  technical  support  which  is 
provided  to  individuals  without 
disabilities. 

Subpart  C— Obligations— What  Must 
Covered  Entities  Do? 

§6.5    General  obligations. 

(a)  Obligation  of  Manufacturers.  (1)  A 
manufacturer  of  telecommunications 
equipment  or  customer  premises 
equipment  shall  ensure  that  the 
equipment  is  designed,  developed  and 
fabricated  so  that  the 
telecommunications  functions  of  the 
equipment  are  accessible  to  and  usable 
b\  individuals  with  disabilities,  if 
readily  achievable. 

(2)  Whenever  the  requirements  of 
paragraph  (aid )  of  this  section  are  not 
readily  achie\able.  the  manufacturer 
shall  ensure  that  the  equipment  is 
compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonlv  used  bv 
indi\iduals  with  disabilities  to  achieve 
access,  if  readily  achievable. 

(b)  Obligation  of  Serx-ice  Providers.  (1) 
A  provider  of  a  telecommunications 
sen'ice  shall  ensure  that  the  service  is 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  readily  achievable. 

(2)  Whenever  the  requirements  of 
paragraph  (b)(1)  of  this  section  are  not 
readily  achievable,  the  service  provider 
shall  ensure  that  the  service  is 
compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable. 

(c)  Obligation  of  Telecommunications 
Carriers.  Each  telecommunications 
carrier  must  not  install  network 
features,  functions,  or  capabilities  that 
do  not  comply  with  the  guidelines  and 


standards  established  pursuant  to  this 
part  or  part  7  of  this  chapter. 

§6.7     Product  design,  development,  and 
evaluation. 

(a)  Manufacturers  and  service 
providers  shall  evaluate  the 
accessibility,  usability,  and 
compatibility  of  equipment  and  services 
covered  by  this  part  and  shall 
incorporate  such  evaluation  throughout 
product  design,  development,  and 
fabrication,  as  early  and  consistently  as 
possible.  Manufacturers  and  ser^'ice 
providers  shall  identify'  harriers  to 
accessibility  and  usability  as  part  of 
such  a  product  design  and  development 
process. 

(b)  In  developing  such  a  process, 
manufacturers  and  service  providers 
shall  consider  the  following  factors,  as 
the  manufacturer  deems  appropriate: 

(1)  Where  market  research  is 
undertaken,  including  individuals  with 
disabilities  in  target  populations  of  such 
research: 

(2)  Where  product  design,  testing, 
pilot  demonstrations,  and  product  trials 
are  conducted,  including  individuals 
with  disabilities  in  such  activities; 

(3)  Working  cooperatively  with 
appropriate  disability-related 
organizations:  and 

(4)  Making  reasonable  efforts  to 
validate  any  unproven  access  solutions 
through  testing  with  individuals  with 
disabilities  or  with  appropriate 
disability-related  organizations  that 
have  established  expertise  with 
individuals  with  disabilities 

§6,9    Information  pass  through. 

Telecommunic:ati()ns  equipment  and 
customer  premises  equipment  shall  pass 
through  cross-manufacturer,  non- 
proprietary, industr>'-standard  codes, 
translation  protocols,  formats  or  other 
information  necessary  to  provide 
telecommunications  in  an  accessible 
format,  if  readily  achievable.  In 
particular,  signal  compression 
technologies  shall  not  remove 
information  needed  for  access  or  shall 
restore  it  upon  decompression. 

§6.11     Information,  documentation  and 
training. 

(a)  Manufacturers  and  service 
providers  shall  ensure  access  to 
information  and  documentation  it 
provides  to  its  customers,  if  readily 
achievable.  Such  information  and 
documentation  includes  user  guides, 
bills,  installation  guides  for  end-user 
installable  devices,  and  product  support 
communications,  regarding  both  the 
product  in  general  and  the  accessibility 
features  of  the  product.  Manufacturers 
shall  take  such  other  readily  achievable 
steps  as  necessarv  including: 


(1)  Providing  a  description  of  the 
accessibility  and  compatibilits'  features 
of  the  product  upon  request,  including, 
as  needed,  in  alternate  formats  or 
alternate  modes  at  no  additional  charge: 

(2)  Providing  end-user  product 
documentation  in  alternate  formats  or 
alternate  modes  upon  request  at  no 
additional  charge:  and 

(3)  Ensuring  usable  customer  support 
and  technical  support  in  the  call  centers 
and  service  centers  which  support  their 
products  at  no  additional  charge. 

(h)  Manufactiirers  and  ser\'ice 
providers  shall  include  in  general 
product  information  the  contact  method 
for  obtaining  the  information  required 
by  paragraph  (a)  of  this  section. 

(c)  In  developing,  or  incorporating 
existing  training  programs, 
manufacturers  and  service  providers, 
shall  consider  the  following  topics: 

(1)  Accessibility  requirements  of 
individuals  with  disabilities: 

(2)  Means  of  communicating  with 
individuals  with  disabilities: 

(3)  Commonly  used  adaptive 
technology  used  with  the 
manufacturer's  products; 

(4)  Designing  for  accessibility:  and 

(5)  Solutions  for  accessibility  and      _ 
compatibility. 

Subpart  D — Enforcement 

§6.15     Generally. 

(aj  All  manufacturers  of 
telecommunications  equipment  or 
customer  premise  equipment  (CPE)  and 
all  providers  of  telecommunications 
services,  as  defined  under  this  subpart, 
are  subject  to  the  enforcement 
provisions  specified  in  the  Act  and  the 
Commission's  rules. 

(b)  For  purposes  of  §§6.15  through 
6.23,  the  term  "manufacturers"  shall 
denote  manufacturers  of 
telecorrununications  equipment  or  CPE 
and  the  term  "providers"  shall  denote 
providers  of  telecommunications 
ser\'ices. 

§6.16    Informal  or  formal  complamts. 

Complaints  against  manufacturers  or 
providers,  as  defined  under  this  subpart, 
for  alleged  violations  of  this  subpart 
may  be  either  informal  or  formal. 

§6  17     Informal  complaints:  forrr  and 
content. 

(a)  An  informal  complaint  alleging  a 
violation  of  section  255  of  the  Act  or 
this  subpart  may  be  transmitted  to  the 
Commission  by  any  reasonable  means, 
e.g.,  letter,  facsimile  transmission, 
telephone  (voice/TRS/Tl  V),  Internet  e- 
mail,  ASCII  text,  audio-cassette 
recording,  and  braille. 

(b)  An  informal  complaint  shall 
include: 
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(1)  The  name  and  address  of  the 

complainant; 

(2)  Tho  name  and  address  of  the 
manufacturer  or  provider  against  whom 
the  complaint  is  made; 

(3)  A  full  description  of  the 
tdecommunications  equipment  or  CPE 
and/(ir  the  telecommunications  service 
about  vvhif  h  thn  complaint  is  made: 

(4)  Tho  datr  or  dates  on  which  the 
complainant  either  purchased,  acquired 
or  used,  or  attempted  to  purchase, 
acquire  or  use  the  telecommunications 
equipment,  CPE  or  telecommunications 
service  about  which  the  complaint  is 
being  made: 

(5)  A  complete  statement  of  the  facts, 
including  documentation  where 
available,  supporting  the  complainant's 
allegation  that:  such 
'•'Icrnmnuimi  -itinns  service,  or  such 
trlfi Diiiriiunii  ations  equipment  or  CPE. 
is  not  accessible  to,  or  usable  by,  a 
person  with  a  particular  disability  or 
persons  with  disabilities  within  the 
iiicining  lit  this  subpart  and  section  255 
of  the  Ari:  or  that  the  defendant  has 
iitherw  ise  fai It'll  to  comply  with  the 
requirements  of  this  subpart: 

(B)  The  specific  relief  or  satisfaction 
sought  b\  the  complainant,  and 

(7)  The  (iimplainant's  preferred 
format  or  method  nf  response  to  the 
complaint  bv  the  Commission  and 
defendant  [e.g..  letter,  facsimile 
transmission,  telephone  (voice/TRS/ 
TTY),  Internet  e-mail.  ASCII  text,  audio- 
cassette  recording,  braille:  or  some  other 
method  that  will  best  accommodate  the 
complainant's  fiisahilit\') 

§6.18     Procedure:  designation  ot  agents 
for  service. 

(a)  The  Commission  shall  promptly 
forward  any  informal  complaint  meeting 
the  requirements  of  §6.17  to  each 
manufacturer  and  provider  named  in  or 
determined  by  the  staff  to  be  implicated 
by  the  complaint.  Such  manufacturer(s) 
or  provider(s)  shall  be  called  on  to 
satisfy  or  answer  the  complaint  within 
the  time  specified  by  the  Commission. 

(b)  To  ensure  prompt  and  effective 
service  of  informal  and  formal 
complaints  filed  under  this  subpart, 
even,  manufacturer  and  provider  subject 
to  the  requirements  of  section  255  of  the 
.\ct  and  this  subpart,  shall  designate  an 
at^ent.  and  may  designate  additional 
agents  if  it  so  chooses,  upon  whom 
st'rvice  may  be  made  of  all  notices, 
inquiries,  orders,  decisions,  and  other 
pronouncements  of  the  Commission  in 
any  matter  before  the  Commission.  Such 
designation  shall  iiftlude,  for  both  the 
manufacturer  or  the  provider,  a  name  or 
department  designation,  business 
address,  telephone  number,  and,  if 


available  TTY  number,  facsimile 
number,  and  Internet  e-mail  address. 

§6.19    Answers  to  informal  complaints. 

Any  manufacturer  or  provider  to 
whom  an  informal  complaint  is  directed 
by  the  Commission  under  this  subpart 
shall  file  an  answer  within  the  time 
specified  by  the  Commission.  The 
answer  shall: 

(a)  Be  prepared  or  formatted  in  the 
maimer  requested  by  the  complainant 
pursuant  to  §6.17,  unless  otherwise 
permitted  by  the  Commission  for  good 
cause  shown: 

(b)  Describe  any  actions  that  the 
defendant  has  taken  or  proposes  to  take 
to  satisfy  the  complaint: 

(c)  Advise  the  complainant  and  the 
Commission  of  the  nature  of  the 
defense(s)  claimed  by  the  defendant; 

(d)  Respond  specifically  to  all 
material  allegations  of  the  complaint: 
and 

(e)  Provide  any  other  information  or 
materials  specified  by  the  Commission 
as  relevant  to  its  consideration  of  the 
complaint. 

§6.20     Review  and  disposition  of  Informal 
complaints. 

(a)  Where  it  appears  from  the 
defendant's  answer,  or  from  other 
communications  with  the  parties,  that 
an  informal  complaint  has  been 
satisfied,  the  Commission  may.  in  its 
discretion,  consider  the  informal 
complaint  closed,  without  response  to 
the  complainant  or  defendant  In  all 
other  cases,  the  Couimissiun  shall 
inform  the  parties  of  its  review  and 
disposition  of  a  complaint  filed  under 
this  subpart.  Where  practicable,  this 
information,  the  nature  of  which  is 
specified  in  paragraphs  (b)  through  (d) 
of  this  section,  shall  be  transmitted  to 
the  complainant  and  defendant  in  the 
manner  requested  by  the  complainant. 
(e.g.,  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet  e- 
mail,  ASCII  text,  audio-cassette 
recording,  or  braille). 

(b)  In  the  event  the  Commission 
determines,  based  on  a  review  of  the 
information  provided  in  the  informal 
complaint  and  the  defendant's  answer 
thereto,  that  no  further  action  is 
required  by  the  Commission  with 
respect  to  the  allegations  contained  in 
the  informal  complaint,  the  informal 
complaint  shall  be  closed  and  the 
complainant  and  defendant  shall  be 
duly  informed  of  the  reasons  therefor.  A 
complainant  unsatisfied  with  the 
defendant's  response  to  the  informal 
complaint  and  the  staff  decision  to 
terminate  action  on  the  informal 
complaint  may  file  a  formal  complaint 


with  the  Commission,  as  specified  in 
§6.22. 

(c)  In  the  event  the  Commission 
determines,  based  on  a  review  of  the 
information  presented  in  the  informal 
complaint  and  the  defendant's  answer 
thereto,  that  a  material  and  substantial 
question  remains  as  to  the  defendant's 
compliance  with  the  requirements  of 
this  subpart,  the  Commission  may 
conduct  such  further  investigation  or 
such  further  proceedings  as  mav  be 
necessar\-  to  determine  the  defendant's 
compliance  with  the  requirements  of 
this  subpart  and  to  determine  what,  if 
any,  remedial  actions  and/or  sanctions 
are  warranted. 

(d)  In  the  event  that  the  Commission 
determines,  based  on  a  review  of  the 
inff)rinati()n  presented  in  the  informal 
complaint  and  the  defendants  answer 
thereto,  that  the  defendant  has  failed  to 
comply  with  or  is  presently  not  in 
compliance  with  the  requirements  of 
this  subpart,  the  Commission  mav  order 
or  prescribe  such  remedial  actions  and/ 
or  sanctions  as  are  authorized  under  the 
Act  and  the  Commission's  rules  and 
which  are  deemed  by  the  Commission 
to  be  appropriate  under  the  facts  and 
circumstances  of  the  case. 

§6.21     Formal  complaints,  applicability  of 
§§  1 .720  through  1 .736  of  this  chapter. 

Formal  complaints  against  a 

manufacturer  or  provider,  as  defined 
under  this  subpart,  may  be  filed  in  the 
form  and  in  the  manner  prescribed 
under  §§1.720  through  1 .738  of  this 
chapter.  Commission  staff  may  grant 
waivers  of.  or  exceptions  to.  particular 
requirements  under  §§  1.720  through 
1 .736  of  this  chapter  for  good  f:ause 
shown:  provided,  howe\'er.  that  such 
waiver  authority  may  not  be  exercised 
in  a  manner  that  relieves,  or  has  the 
effect  of  relieving,  a  complainant  of  the 
obligation  under  §§  1.720  and  1,728  of 
this  chapter  to  allege  facts  which,  if 
true,  are  sufficient  to  constitute  a 
violation  or  \'iolations  of  section  255  of 
the  .Act  or  this  subpart. 

§6.22    Formal  complaints  based  on 
unsatisfied  informal  complaints. 

A  formal  complaint  filing  based  on  an 
unsatisfied  informal  complaint  filed 
pursuant  to  §  4.16  of  this  chapter  shall 
be  deemed  to  relate  back  to  the  filing 
date  of  the  informal  complaint  if  it  is 
filed  within  ninety  days  from  the  date 
that  the  Commission  notifies  the 
complainant  of  its  disposition  of  the 
informal  complaint  and  based  on  the 
same  operative  facts  as  those  alleged  in 
the  informal  c:omplaint. 
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§6.23    Actions  by  the  Commission  on  its 
own  motion. 

The  Commission  may  on  Us  own 
motion  conduct  such  inquiries  and  hold 
such  proceedings  as  it  may  deem 
necessary  to  enforce  the  requirements  of 
this  subpart  and  section  255  of  the 
C'ommunications  Act.  The  procedures  to 
be  followed  by  the  Commission  shall. 
unless  specifically  prescribed  in  the  Act 
and  the  Commission's  rules,  be  such  as 
in  the  opinion  of  the  Commission  will 
best  serve  the  purposes  of  such  inquiries 
and  proceedmgs. 

2.  Add  part  7  to  read  as  follows: 

PART  7— ACCESS  TO  VOICEMAIL  AND 
INTERACTIVE  MENU  SERVICES  AND 
EQUIPMENT  BY  PEOPLE  WITH 
DISABILITIES 

Subpart  A— Scope — Who  Must  Comply  With 
These  Rules'' 

Sec. 

7.1     Who  must  comply  with  these  rules? 

Subpart  B — Definitions 
7.3     Definitions. 

Subpart  C— Obligations— What  Must 
Covered  Entities  Do? 

7.5     General  obligations. 

7.7     Product  design,  development  and 

evaluation. 
7  9    Information  pass  through. 
7  1 1     Information,  documentation  and 

training. 

Subpart  D — Enforcement 

7.15  Generally. 

7.16  Informal  or  formal  complaints. 

7.17  Informal  complaints:  form  and  content. 

7.18  Procedure:  designation  of  agents  for 
service. 

7.19  Answers  to  informal  complaints. 

7.20  Review  and  disposition  of  informal 
complaints. 

7.21  Formal  complaints,  applicability  of 
§§1.720  through  1 . 736  of  this  chapter. 

7.22  Formal  complaints  based  on 
unsatisfied  informal  complaints. 

7.23  Actions  by  the  Commission  on  its  own 
motion. 

Authority:  47  U.S.C.  1,  154(i),  154(j)  208. 

dnd  255. 

Subpart  A— Scope — Who  Must  Comply 
With  These  Rules? 

§  7.1     Who  must  comply  with  these  rules? 

The  rules  in  this  part  apply  to: 

(a)  Any  provider  of  voicemail  or 
interactive  menu  service: 

(b)  Any  manufacturer  of 
telecommunications  equipment  or 
customer  premises  equipment  which 
performs  a  voicemail  or  interactive 
menu  function. 


Subpart  B — Definitions 

§7.3     Definitions. 

(aj  The  term  accessible  shall  mean 
that: 

(1)  Input,  control,  and  mechanical 
functions  shall  be  locatable.  identifiable, 
and  operable  in  accordance  with  each  of 
the  following,  assessed  independently: 

(i)  Operable  without  vision.  Provide  at 
least  one  mode  that  does  not  require 
user  vision. 

(ii)  Operable  with  low  vision  and 
limited  or  no  hearing.  Provide  at  least 
one  mode  that  permits  operation  by 
users  with  visual  acuity  between  20/70 
and  20/200,  without  relying  on  audio 
output. 

(iii)  Operable  with  little  or  no  color 
perception.  Provide  at  least  one  mode 
that  does  not  require  user  color 
perception. 

(iv)  Operable  without  hearing. 
Provide  at  least  one  mode  that  does  not 
require  user  auditorv*  perception. 

(v)  Operable  with  limiteci  manual 
dexterity.  Provide  at  least  one  mode  that 
does  not  require  user  fine  motor  control 
or  simultaneous  actions. 

(vi)  Operable  with  limited  reach  and 
strength.  Provide  at  least  one  mode  that 
is  operable  with  user  limited  reach  and 
strength. 

(vii)  Operable  with  a  Prosthetic 
Device.  Controls  shall  be  operable 
without  requiring  body  contact  or  close 
body  proximity. 

(viii)  Operahle  without  time- 
dependent  controls.  Provide  at  least  one 
mode  that  does  not  require  a  response 
time  or  allows  a  response  to  be  by- 
passed or  adjusted  by  the  user  over  a 
wide  range. 

(ix)  Operable  without  speech  Provide 
at  least  one  mode  that  does  not  require 
user  speech. 

(x)  Operable  with  limited  cognitive 
skills.  Provide  at  least  one  mode  that 
minimizes  the  cognitive.  memor\'. 
language,  and  learning  skills  required  of 
the  user. 

(2)  All  information  necessary  to 
operate  and  use  the  product,  including 
but  not  limited  to.  text,  static  or 
dynamic  images,  icons,  labels,  sounds, 
or  incidental  operating  cues,  comply 
with  eac;h  of  the  following,  assessed 
independentlw 

(i)  Availability  of  visual  information. 
Provide  visual  information  through  at 
least  one  mode  in  auditory  form. 

(ii)  Availability  of  visual  information 
for  low  \-ision  users.  Pro\ide  visual 
information  through  at  least  one  mode 
to  users  with  visual  acuity  between  20/ 
70  and  20/200  without  relying  on  audio. 

(iii)  Access  to  moving  text.  Provide 
moving  text  in  at  least  one  static 
presentation  mode  at  the  option  of  the 
user. 


(iv)  Availability  of  auditory 
information.  Provide  auditon,' 
information  through  at  least  one  mode 
in  visual  form  and,  where  appropriate, 
in  tactile  form. 

(v)  Availability  of  auditory 
information  for  people  who  are  hard  of 
hearing.  Provide  audio  or  acoustic 
information,  including  any  auditory 
feedback  tones  that  are  important  for  the 
use  of  the  product,  through  at  least  one 
mode  in  enhanced  auditon,'  fashion  (i.e., 
increased  amplification,  increased 
signal-to-noise  ratio,  or  combination). 

(vi)  Prevention  of  visually-induced 
seizures.  Visual  displays  and  indicators 
shall  minimize  visual  flicker  that  might 
induce  seizures  in  people  with 
photosensitK'e  epilepsy. 

(vii)  Availability  of  audio  cutoff. 
Where  a  product  delivers  audio  output 
through  an  external  speaker,  provide  an 
industry  standard  cormector  for 
headphones  or  personal  listening 
devices  (e.g.,  phone-like  handset  or 
earcup)  which  cuts  off  the  speaker(s) 
when  used. 

(viii)  Non-interference  with  hearing 
technologies.  Reduce  interference  to 
hearing  technologies  (including  hearing 
aids,  cochlear  implants,  and  assistive 
listening  devices)  to  the  lowest  possible 
level  that  allows  a  user  to  utilize  the 
product. 

(ix)  Hearing  aid  coupling.  Where  a 
product  delivers  output  by  an  audio 
transducer  which  is  normally  held  up  to 
the  ear,  provide  a  means  for  effective 
wireless  coupling  to  hearing  aids. 

(b)  The  term  compatibility  shall  mean 
compatible  with  peripheral  devices  and 
specialized  customer  premises 
equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
accessibility  to  voicemail  and 
interactive  menus,  and  in  compliance 
with  the  following  provisions,  as 
applicable: 

u)  External  electronic  access  to  all 
information  and  control  mechanisms. 
Information  needed  for  the  operation  of 
products  (including  output,  alerts, 
icons,  on-line  help,  and  documentation) 
shall  be  available  in  a  standard 
electronic  text  format  on  a  cross- 
industry  standard  port  and  all  input  to 
and  control  of  a  product  shall  allow  for 
real  time  operation  by  electronic  text 
input  into  a  cross-industry  standard 
external  port  and  in  cross-industry 
standard  format.  The  cross-indusbry 
standard  port  shall  not  require 
manipulation  of  a  connector  by  the  user. 

(2)  Connection  point  for  external 
audio  processing  devices.  Products 
providing  auditory  output  shall  provide 
the  auditor.'  signal  at  a  standard  signal 
level  through  an  industry  standard 
connector. 
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(3)  TTY  connectability.  Products 
uhif:h  provide  a  function  allowing  voice 
communication  and  which  do  not 
themselves  provide  a  TTY  functionality 
shall  provide  a  standard  non-acoustic 
connection  point  for  TTYs.  It  shall  also 
bo  possible  for  the  user  tf)  easily  turn 
any  microphone  on  and  off  to  allow  the 
user  to  intermix  speech  with  TTY  use. 

(4)  TTY  signal  compatibility. 
F'roducts.  including  those  providing 
voice  communic;ation  functionality, 
shall  support  use  of  all  cross- 
manufac;turer  non-proprietar\'  standard 
signals  used  by  TTYs. 

(c)  The  term  customer  premises 
equipment  shall  mean  equipment 
employed  on  the  premises  of  a  person 
(other  than  a  carrier)  to  originate,  route, 
or  terminate  telecommunications. 

(d)  The  term  disability  shall  mean  a 
physical  or  mental  impairment  that 
substantially  linuts  one  or  more  of  the 
major  life  activities  of  an  individual;  a 
record  of  such  an  impairment;  or  being 
regarded  as  having  such  an  impairment. 

(e)  The  term  interactive  menu  shall 
mean  a  feature  that  allows  a  service 
provider  or  operator  of  CPE  to  transmit 
information  to  a  caller  in  visual  and/or 
audible  format  for  the  purpose  of 
management,  control,  or  operations  of  a 
telecommunications  system  or  service: 
and/or  to  request  information  from  the 
caller  ui  visual  and/or  audible  format 
for  the  purpose  of  management,  control, 
or  operations  of  a  telecommunications 
system  or  service;  and/or  to  receive 
information  from  the  caller  in  visual 
and/or  audible  format  in  response  to  a 
request,  for  the  purpose  of  management, 
control,  or  operations  of  a 
telecommunications  system  or  service. 
This  feature,  however,  does  not  include 
the  capability  for  generating,  acquiring, 
storing,  transforming,  processing. 
retriexing.  utilizing,  or  making  available 
information  \ia  telecommunications  for 
any  purpose  other  than  management, 
control,  or  operations  of  a 
telecommunications  system  or  service. 

(f)  The  term  manufacturer  shall  mean 
an  entitv  that  makes  or  produces  a 
product. 

(g)  The  term  peripheral  devices  shall 
mean  devices  employed  in  connection 
with  ecjuipment  covered  by  this  part  to 
translate,  enhance,  or  otherwise 
transform  telecommunications  into  a 
form  accessible  to  individuals  with 
disabilities, 

(b)  The  term  readily  achievable  shall 
mean,  in  general,  easily  accomplishable 
and  able  to  be  carried  out  without  much 
difficulty  or  expense.  In  determining 
whether  an  action  is  readily  achievable, 
factors  to  be  considered  include: 

(1)  The  nature  and  cost  of  the  action 
needed; 


(2)  The  overall  financial  resources  of 
the  manufacturer  or  service  provider 
involved  in  the  action  (the  covered 
entity);  the  number  of  persons  employed 
by  such  manufacturer  or  service 
provider;  the  effect  on  expenses  and 
resources,  or  the  impact  otherwise  of 
such  action  upon  the  operations  of  the 
manufacturer  or  service  provider: 

(3)  If  applicable,  the  overall  financial 
resources  of  the  parent  of  the  covered 
entity;  the  overall  size  of  the  business  of 
the  parent  of  the  covered  entity  with 
respect  to  the  number  of  its  employees; 
the  number,  type,  and  location  of  its 
facilities;  and 

(4)  If  applicable,  the  type  of  operation 
or  operations  of  the  covered  entity, 
including  the  composition,  structure 
and  functions  of  the  workforce  of  such 
entity;  and  the  geographic  separateness. 
administrative  or  fiscal  relationship  of 
covered  entity  in  question  to  the  parent 
entity. 

(i)  The  term  specialized  customer 
premises  equipment  shall  mean 
customer  premise  equipment  which  is 
commonly  used  by  individuals  with 
disabilities  to  achieve  access. 

(j)  The  term  telecommunications 
equipment  shall  mean  equipment,  other 
than  customer  premises  equipment, 
used  by  a  carrier  to  provide 
telecommunications  services,  and 
includes  software  integral  to  such 
equipment  (including  upgrades). 

(k)  The  term  telecommunications 
service  shall  mean  the  offering  of 
telecommunications  for  a  fee  directly  to 
the  public,  or  to  such  classes  of  users  as 
to  be  effectively  available  directly  to  the 
public,  regardless  of  the  facilities  used. 

(1)  The  term  usable  shall  mean  that 
individuals  with  disabilities  have  access 
to  the  full  functionality  and 
documentation  for  the  product, 
including  instructions,  product 
information  (including  accessible 
feature  information),  documentation, 
bills  and  technical  support  which  is 
provided  to  individuals  without 
disabilities. 

(m)  The  term  Voicemail  shall  mean 
the  capability  of  answering  calls  and 
recording  incoming  messages  when  a 
line  is  busy  or  does  not  answer  within 
a  pre-specified  amount  of  time  or 
number  of  rings;  receiving  those 
messages  at  a  later  time;  and  may  also 
include  the  ability  to  determine  the 
sender  and  time  of  transmission  without 
hearing  the  entire  message;  the  ability  to 
forward  the  message  to  another  voice 
massaging  customer,  with  and/or 
without  an  appended  new  message:  the 
ability  for  the  sender  to  confirm  receipt 
of  a  message;  the  ability  to  send,  receive, 
and/or  store  facsimile  messages;  and 
possibly  other  features. 


Subpart  C — Obligations— What  Must 
Covered  Entities  Do? 

§7.5    General  Obligations. 

(a)  Obligation  of  Manufacturers.  (1)  A 
manufacturer  of  telecommunications 
equipment  or  customer  premises 
equipment  covered  by  this  part  shall 
ensure  that  the  equipment  is  designed, 
developed  and  fabricated  so  that  the 
voicemail  and  interactive  menu 
functions  are  accessible  to  and  usable  by 
individuals  with  disabilities,  if  readily 
achievable: 

(2)  Whenever  the  requirements  of 
paragraph  (a)(1)  of  this  section  are  not 
readily  achievable,  the  manufacturer 
shall  ensure  that  the  equipment  is 
compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readily  achievable. 

(b)  Obligation  of  .Service  Providers.  (1) 
A  provider  of  voicemail  or  interactive 
menu  shall  ensure  that  the  service  is 
accessible  to  and  usable  by  individuals 
with  disabilities,  if  readily  achievable. 

(2)  Whenever  the  requirements  of 
paragraph  (a)(1)  of  this  section  are  not 
readily  achievable,  the  service  provider 
shall  ensure  that  the  service  is 
compatible  with  existing  peripheral 
devices  or  specialized  customer 
premises  equipment  commonly  used  by 
individuals  with  disabilities  to  achieve 
access,  if  readilv  achiex'able. 

§  7.7    Product  design,  development,  and 
evaluation. 

(a)  Manufacturers  and  service 
providers  shall  evaluate  the 
accessibility,  usability,  and 
compatibility  of  equipment  and  services 
covered  by  this  part  and  shall 
incorporate  sucb  evaluation  throughout 
product  design,  development,  and 
fabrication,  as  early  and  consistently  as 
possible.  Manufacturers  and  service 
providers  shall  identify  barriers  to 
accessibility  and  usability  as  part  of 
such  a  product  design  and  development 
process. 

(b)  In  developing  such  a  process, 
manufacturers  and  service  providers 
shall  consider  the  following  factors,  as 
the  manufacturer  deems  appropriate; 

(1)  Where  market  research  is 
undertaken,  including  individuals  with 
disabilities  in  target  populations  of  such 
research: 

(2)  Where  product  design,  testing. 
pilot  demonstrations,  and  product  trials 
are  conducted,  including  individuals 
with  disabilities  in  such  activities: 

(3)  Working  cooperatively  with 
appropriate  disability-related 
organizations:  and 
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(4)  Making  reasonable  efforts  to 
\aiidate  any  unprnven  arcess  solutions 
thrnugh  testing  with  individuals  with 
disabilities  or  with  appropriate 
disability-related  organizations  that 
have  established  expertise  with 
individuals  with  disabilities. 

§7.9    Information  pass  through. 

Telecommunications  equipment  and 
customer  premises  equipment  shall  pass 
through  cross-manufacturer,  non- 
proprietary, industry-standard  codes, 
translation  protocols,  formats  or  other 
information  necessary  to  provide 
telecommunications  in  an  accessible 
format,  if  readily  achievable.  In 
particular,  signal  compression 
technologies  shall  not  remove 
information  needed  for  access  or  shall 
restore  it  upon  decompression. 

§  7.1 1     Information,  documentation,  and 
training. 

la)  Manufacturers  and  service 
providers  shall  ensure  access  to 
information  and  documentation  it 
provides  to  its  customers,  if  readily 
achievable.  Such  information  and 
documentation  inrJudes  user  guides, 
bills,  installation  guides  for  end-user 
installable  devices,  and  product  support 
communications,  regarding  both  the 
product  in  general  and  the  accessibility 
features  of  the  product.  Manufacturers 
shall  take  such  other  readily  achievable 
steps  as  necessary  including: 

(1 )  Providing  a  description  of  the 
accessibility  and  compatibility  features 
of  the  product  upon  request,  including, 
as  needed,  in  alternate  formats  or 
alternate  modes  at  no  additional  charge: 

(2)  Providing  end-user  product 
documentation  in  alternate  formats  or 
alternate  modes  upon  request  at  no 
additional  charge:  and 

(3)  Ensuring  usable  customer  support 
and  technical  support  in  the  call  centers 
and  service  centers  which  support  their 
products  at  no  additional  charge 

(b)  Manufacturers  and  ser\ice 
providers  shall  include  in  general 
product  information  the  contact  method 
for  obtaining  the  information  required 
by  paragraph  (a)  of  this  section. 

(c)  In  developing,  or  incorporating 
existing  training  programs, 
manufacturers  and  service  providers 
sha'l  consider  the  following  topics: 

(1)  Accessibility  requirements  of 
individuals  with  disabilities; 

(2)  Means  of  communicating  with 
individuals  with  disabilities; 

(3)  Commonly  used  adaptive 
technology  used  with  the 
manufacturer's  products; 

(4)  Designing  for  accessibility;  and 

(5)  Solutions  for  accessibility  and 
compatibility. 


Subpart  D — Enforcement 

§7.15    Generally. 

(a)  For  purposes  of  §§  7.15-7.23  of 
this  subpart,  the  term  "manufacturers" 
shall  denote  any  manufacturer  of 
telecommunications  equipment  or 
customer  premises  equipment  which 
performs  a  voicemail  or  interactive 
menu  function. 

(b)  All  manufacturers  of 
telecommunications  equipment  or 
customer  premise  equipment  (CPE)  and 
all  providers  of  voicemail  and 
interactive  menu  services,  as  defined 
under  this  subpart,  are  subject  to  the 
enforcement  provisions  specified  in  the 
Act  and  the  Commission's  rules, 

(c)  The  term  "providers"  shall  denote 
any  provider  of  voicemail  or  interactive 
menu  service 

§7.16    Informal  or  formal  complaints. 

Complaints  against  manufacturers  or 
providers,  as  defined  under  this  subpart, 
for  alleged  violations  of  this  subpart 
may  be  either  informal  or  formal. 

§7.17     Informal  complaints:  form  and 
content. 

(a)  An  informal  complaint  alleging  a 
violation  of  section  255  of  the  Act  or 
this  subpart  may  be  transmitted  to  the 
Commission  by  any  reasonable  means. 
e.g..  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet  e- 
mail,  ASCII  text,  Internet  e-mail,  audio- 
cassette  recording,  and  braille. 

(b)  An  informal  complaint  shall 
include: 

(1)  The  name  and  address  of  the 
complainant; 

(2)  The  name  and  address  of  the 
manufacturer  or  provider  against  whom 
the  complaint  is  made; 

(3)  A  full  description  of  the 
telecommunications  equipment  or  CPE 
and/or  the  telecommunications  service 
about  which  the  complaint  is  made; 

(4)  The  date  or  dates  on  which  the 
complainant  either  purchased,  acquired 
or  used,  or  attempted  to  purchase, 
acquire  or  use  the  telecommunications 
equipment.  CPE  or  telecommunications 
service  about  which  the  complaint  is 
being  made; 

(5)  A  complete  statement  of  the  facts, 
including  documentation  where 
available,  supporting  the  complainant's 
allegation  that;  such 
telecommunications  service,  or  such 
telecommunications  equipment  or  CPE, 
is  not  accessible  to,  or  usable  by,  a 
person  with  a  particular  disability  or 
persons  with  disabilities  within  the 
meaning  of  this  subpart  and  section  255 
of  the  Act;  or  that  the  defendant  has 
otherwise  failed  to  comply  with  the 
requirements  of  this  subpart. 


(6)  The  specific  relief  or  satisfaction 
sought  by  the  complainant,  and 

(7)  The  complainant's  preferred 
format  or  method  of  response  to  the 
complaint  by  the  Commission  and 
defendant  (e.g.,  letter,  facsimile 
transmission,  telephone  (voice/TRS/ 
TTY),  Internet  e-mail,  ASCII  text,  audio- 
cassette  recording,  braille;  or  some  other 
method  that  will  best  acconunodate  the 
complainant's  disability'' 

§7.18     Procedure:  designation  o<  agents 
for  service. 

(a)  The  Commission  shall  promptly 
forward  any  informal  complaint  meeting 
the  requirements  of  §  7.17  to  each 
manufacturer  and  provider  named  in  or 
determined  by  the  staff  to  be  implicated 
by  the  complaint.  Such  manufacturer(s) 
or  provider(s)  shall  be  called  on  to 
satisfy  or  answer  the  complaint  within 
the  time  specified  by  the  Commission. 

(b)  To  ensure  prompt  and  effective 
service  of  informal  and  formal 
complaints  filed  under  this  subpart, 
every  manufacturer  and  provider  subject 
to  the  requirements  of  section  255  of  the 
Act  and  this  subpart,  shall  designate  an 
agent,  and  may  designate  additional 
agents  if  it  so  chooses,  upon  whom 
service  may  be  made  of  all  notices, 
inquiries,  orders,  decisions,  and  other 
pronouncements  of  the  Commission  in 
any  matter  before  the  Commission.  Such 
designation  shall  include,  for  both  the 
manufacturer  or  the  provider,  a  name  or 
department  designation,  business 
address,  telephone  number,  and,  if 
available  TTY  number,  facsimile 
number,  and  Internet  e-mail  address. 

§  7  1 9     Answers  to  informal  complaints. 

Any  manufacturer  or  provider  to 
whom  an  informal  complaint  is  directed 
by  the  Commission  under  this  subpart 
shall  file  an  answer  within  the  time 
specified  by  the  Commission,  The 
answer  shall: 

(a)  Be  prepared  or  formatted  in  the 
manner  requested  by  the  complainant 
pursuant  to  §  7.17,  unless  otherwise 
permitted  by  the  Commission  for  good 
cause  shown; 

(b)  Describe  any  actions  that  the 
defendant  has  taken  or  proposes  to  take 
to  satisfy  the  complaint; 

(c)  Advise  the  complainant  and  the 
Commission  of  the  nature  of  the 
defense{s)  claimed  by  the  defendant; 

(d)  Respond  specifically  to  all 
material  allegations  of  the  complaint; 
and 

(e)  Provide  any  other  information  or 
materials  specified  by  the  Commission 
as  relevant  to  its  consideration  of  the 
complaint. 
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§  7.20    Review  and  disposition  of  informal 
complaints. 

(al  Where  it  appears  from  the 
defendant's  answer,  or  from  other 
communications  with  the  parties,  that 
an  informal  complaint  has  been 
satisfied,  the  (Commission  may.  in  its 
discretion,  consider  the  informal 
complaint  closed,  without  response  to 
the  complainant  or  defendant.  In  all 
other  cases,  the  (Commission  shall 
inform  the  parties  of  its  review  and 
disposition  of  a  complaint  filed  under 
this  subpart  Where  practicable,  this 
information,  the  nature  of  which  is 
specified  in  paragraphs  (b)  through  (d) 
of  this  section,  shall  be  transmitted  to 
the  complainant  and  defendant  in  the 
manner  requested  bv  the  complainant, 
[pg..  letter,  facsimile  transmission, 
telephone  (voice/TRS/TTY),  Internet  e- 
mail,  .ASCII  text,  audio-cassette 
recording,  or  braille). 

lb)  In  the  event  the  Commission 
determines,  based  on  a  review  of  the 
information  provided  in  the  informal 
'ompiaint  and  the  defendant's  answer 
thereto,  that  no  further  action  is 
required  bv  the  Commission  with 
respect  to  the  allegations  contained  in 
the  informal  (  omplaint.  the  informal 
complaint  shall  be  c:l(jsed  and  the 
complainant  and  defendant  shall  be 
dulv  informed  of  the  reasons  therefor.  A 
complainant  unsatisfied  with  the 
defendants  response  to  the  informal 
complaint  and  the  staff  decision  to 
terminate  action  on  the  informal 
c:omplaint  mav  file  a  formal  complaint 
with  the  Ciommission,  as  specified  in 
^  7  22  of  this  subpart. 

(c)  In  the  event  the  Commission 
d(!termines.  based  on  a  review  of  the 
information  presented  in  the  informal 
complaint  and  the  defendant's  answer 
thereto,  that  a  material  and  substantial 
question  remains  as  to  the  defendant's 
complianc:e  with  the  requirements  of 
this  subpart,  the  (Commission  may 
conduct  such  further  investigation  or 
such  further  proceedings  as  may  be 
necessarv  to  determine  the  defendant's 
compliance  with  the  requirements  of 
this  subpart  and  to  determine  what,  if 
any.  remedial  actions  and/or  sanctions 
are  warranted 

(d)  In  the  event  that  the  Commission 
determines,  based  on  a  review  of  the 
information  presented  in  the  informal 
(omplaint  <ind  the  defendant's  answer 
thereto,  that  the  defendant  has  failed  to 
comply  with  or  is  presently  not  in 
compliance  with  the  requirements  of 
this  subpart,  the  Commission  may  order 
or  prescribe  such  remedial  actions  and/ 
or  sanctions  as  are  authorized  under  the 
Act  and  the  Commission's  rules  and 
which  are  deemed  by  the  Commission 


to  be  appropriate  under  the  facts  and 
circumstances  of  the  case. 

§7.21     Formal  complaints,  applicability  of 
§§  1 .720  through  1 .736  of  this  chapter. 

Formal  complaints  against  a 
manufacturer  or  provider,  as  defined 
under  this  subpart,  may  be  filed  in  the 
form  and  in  the  manner  prescribed 
under  §§1.720  through  1.7.36  of  this 
chapter.  Commission  staff  may  grant 
waivers  of,  or  exceptions  to.  particular 
requirements  under  §§  1.720  through 
1.736  for  good  cause  shown;  provided, 
however,  that  such  waiver  authority 
may  not  be  exercised  in  a  manner  that 
relieves,  or  has  the  effect  of  relieving,  a 
complainant  of  the  obligation  under 
§§1.720  and  1.728  of  this  chapter  to 
allege  facts  which,  if  true,  are  sufficient 
to  constitute  a  violation  or  violations  of 
section  255  of  the  Act  or  this  chapter. 

§7.22     Formal  complaints  based  on 
unsatisfied  informal  complaints. 

A  formal  complaint  filing  based  on  an 
unsatisfied  informal  complaint  filed 
pursuant  to  §  4.16  of  this  chapter  shall 
be  deemed  to  relate  back  to  the  filing 
date  of  the  informal  complaint  if  it  is 
filed  within  ninety  days  from  the  date 
that  the  Commission  notifies  the 
complainant  of  its  disposition  of  the 
informal  complaint  and  based  on  the 
Scmie  operative  facts  as  those  alleged  in 
the  informal  complaint. 

§7.23    Actions  by  the  Commission  on  its 
own  motion. 

The  Commission  may  on  its  own 
motion  conduct  such  inquiries  and  hold 
such  proceedings  as  it  may  deem 
necessary  to  enforce  the  requirements  of 
this  part  and  Section  255  of  the 
Communications  Act.  The  procedures  to 
be  followed  by  the  Commission  shall, 
unless  specifically  prescribed  in  the  .Act 
and  the  Conunission's  rules,  be  such  as 
in  the  opinion  of  the  Commission  will 
best  serve  the  purposes  of  such  inquiries 
and  proceedings. 

[FR  Doc.  99- .30091  Filed  11-18-99;  8:45  ami 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  99-2453:  MM  Docket  No.  90-189;  RM- 
6904:  RM-7114;  RM-7186;  RM-7415;  RM- 

7298] 

Radio  Broadcasting  Services; 
Farmlngton,  Grass  Valley,  Jackson,  CA 

AGENCY:  Federal  Communications 
Commission, 


ACTION:  Final  rule,  petition  for 
reconsideration. 


SUMMARY:  This  document  grants  a 
Petition  for  Reconsideration  filed  by 
Gold  Country  Communications,  Inc. 
directed  to  the  First  Report  and  Order  in 
this  proceeding.  Sep  61  FR  42190, 
published  August  14.  1996.  Specifically, 
this  document  sets  aside  the  upgrade  of 
Station  KNCO,  Grass  Valley,  California, 
to  Channel  232B1.  the  allotment  of 
Channel  232A  to  Farmington. 
California,  and  the  modification  of  the 
license  of  Station  KNGT,  lackson, 
California,  to  Channel  259A.  As  a  result 
of  these  actions,  this  document 
upgrades  Station  KNGT.  lackson, 
California,  to  Channel  232B1.  To 
accommodate  this  upgrade,  this 
document  also  modifies  the  license  of 
Stati(m  KNCO,  Grass  Valley,  California, 
to  Channel  231A.  The  reference 
coordinates  for  Channel  232B1  at 
Jackson,  California,  are  38-24—44  and 
120-35-32.  The  reference  coordinates 
for  Channel  231A  at  Grass  Valley. 
California,  are  39-14^4  and  120-57- 
52.  With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  December  23.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Havne.  Mass  Media  Bureau. 
(202) 418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  90-189,  adopted 
October  27,  1999,  and  released 
November  5.  1999.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II.  CY-A257.  445  12th 
Street.  SW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington,  D.C,  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal 
follows: 


Regulations  is  amended  as 


PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

.Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202     [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  232A  at 
Farmington, 
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3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  removing  Channel  232B1 
and  adding  Channel  231A  at  Grass 
\'allev. 

4.  Section  73.202(b),  the  Table  of  FM 
.Allotments  under  California,  is 
amended  by  removing  Channel  259A 
and  adding  Channel  232B1  at  Jackson. 

1  t'deral  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

I FR  Doc.  99-30171  Filed  11-18-99;  8:45  ami 

BILLING  CODE  6712-OI-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  99040113-01:  I.D.  093099B] 

Fisheries  off  West  Coast  States  and  In 
the  Western  Pacific:  West  Coast 
Salmon  Fisheries;  Commercial 
Reopening  from  Cape  Flattery  to 
Leadbetter  Point.  WA 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

.Atmospheric  Adnunistratiun  (NOAAJ, 

Commerce. 

ACTION:  Reopening:  request  for 

comments. 

SUMMARY:  NMFS  announces  that  the 

commercial  salmon  fisher\'  in  the  area 
between  Cape  Alava  to  Leadbetter  Point. 
WA  for  all  salmon  e.xcept  chinook 
reopened  on  September  22.  1999,  with 
the  suspension  of  certain  gear 
restrictions  and  the  coho  trip  limit.  The 
fisherv  closed  as  scheduled  on 
September  30,  1999,  and  will  not 
reopen.  There  were  12.027  coho 
remaining  in  the  quota  when  the  fishery 
opened.  This  action  was  necessary  to 
conform  to  the  1999  management 
measures  and  is  intended  to  ensure 
conservation  of  chinook  salmon. 
DATES:  Reopening  the  commercial 
salmon  fisherv  effective  0001  hours 
local  time  (l.t.).  September  22.  1999. 
from  the  area  between  Cape  Alava  to 
Leadbetter  Point.  WA.  Comments  will 
be  accepted  through  December  6.  1999 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Ir..  Regional 
.Administrator.  Northwest  Region. 
NMFS.  NOAA.  7600  Sand  Point  Wav 
NE,.  Bldg.  1.  Seattle,  WA  9811,5-0070. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Reoion.  NMFS. 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Riibinsnn.  Jnh-5_'fvt,i40. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  1999  management  measures  for 
ocean  salmon  fisheries  (64  FR  24078, 
May  5,  1999),  NMFS  announced  that  the 
commercial  fisherv  for  all  salmon  from 
Cape  Flatterv  (48°23'00"  N.  lat.)  to  Cape 
Alava  (48°l6'00"  N.  lat.)  West  of 
125=05'00"  W.  long,  and  Cape  Alava  to 
Leadbetter  Point.  WA.  would  open  July 
10,  1999.  through  the  earliest  of 
September  30,  1999,  or  attainment  of  the 
overall  chinook  quota  (preseason  4,500 
chinook  guideline)  or  20,000  coho 
quota.  NMFS  also  made  several  other 
earlier  inseason  adjustments  to  this 
fi'iher\'  which  can  be  found  in  the 
Federal  Register  at  [64  FR  42856, 
August  6.  1999],  [64  FR  October  18, 
1999],  and  [64  FR  62127,  November  16, 
1999]. 

Salmon  Inseason  Actions 

On  September  20,  1999,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council),  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFD),  and  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  to  discuss  the  status  of  catch  in 
the  commercial  salmon  fisheries  north 
of  Cape  Falcon.  During  the  recent  9-day 
opener  for  all  salmon  except  chinook. 
from  September  5.  1999,  until 
September  13.  1999.  only  337  coho  were 
landed.  With  a  landed  catch  so  low, 
primarily  caused  by  rough  weather 
conditions  and  low  fishing  effort,  the 
chinook  hooking  mortality  impacts  were 
also  low.  Therefore,  a  majority  of  the 
770  chinook  previously  set  aside  to 
compensate  for  mortalities  related  to 
chinook  hooked  and  released  during  the 
9-day  commercial  opener  targeting  coho 
still  remained.  The  States,  therefore, 
recommended  that  the  fishery  reopen  on 
September  22,  1999,  and  close  as 
scheduled  on  September  30,  1999,  with 
the  continued  suspension  of  certain  gear 
restrictions  (no  more  than  4  spreads  per 
line:  gear  restricted  to  plugs  6  in  (15.2 
cm)  or  longer;  flashers  without  hooks 
may  be  used  if  installed  below  the 
second  spread  from  the  top  and  will  not 
be  counted  as  a  spread;  and  no  more 
than  one  flasher  per  line),  and  the  coho 
trip  limit  (where  each  vessel  may 
possess,  land  and  deliver  no  more  than 
100  coho  per  open  period).  As 
recommended.  NMFS  reopened  the 
commercial  salmon  fisherv'  in  the  area 
between  Cape  Alava  to  Leadbetter  Point, 
WA,  for  all  salmon  except  chinook  on 
September  22,  1999,  through  the  end  of 
the  season  on  September  30,  1999,  with 


the  continued  suspension  of  certain  gear 
restrictions  and  also  the  suspension  of 
the  coho  trip  limit. 

Modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(l  j.  All  other  restrictions 
applicable  to  this  fishen'  remained  in 
effect  as  announced  in  the  annual 
management  measures. 

In  making  these  decisions,  the 
Regional  Administrator  consulted  with 
representatives  of  the  Council,  WDFW. 
and  ODFW.  The  States  of  Washington 
and  Oregon  will  manage  the  commercial 
fisheries  in  State  waters  adjacent  to  this 
area  of  the  EEZ  in  accordance  with  this 
Federal  action.  As  provided  by  the 
inseason  notification  procedures  of  50 
CFR  660.411,  actual  notification  to 
fishermen  of  this  action  was  given  prior 
the  effective  date  by  telephone  hotline 
numbers  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz.  Because  of  the 
need  for  immediate  action  to  make 
inseason  adjustments  to  allow  harvest. 
NMFS  has  determined  that  good  cause 
exists  for  this  action  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  action  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  8.  1999. 
Bruce  C,  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  99-30271  Filed  11-18-99;  8:45  am) 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No  990304063-9063-0'.    ID 
111299B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska:  Pacific  Cod  by 
Vessels  Using  Trawl  Gear  in  the  Bering 
Sea  and  Aleutian  Islands, 

AGENCY.  Ndlional  Maime  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels  using 
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tr,:'.\  1  _;i  li  Ml  the  Bering  Sea  and 
Aleutian  NLinrls  management  area 
iRSAl    This  action  is  necessary'  to  fully 
utih/c  the  1999  halibut  bycatch 
III  i!ta!it\   i'lovvance  specified  for  the 
:r  iw  i  \\\'.  itii  cod  fishery. 

DATES:  Effective  1200  hours.  Alaska 

1  )(  il  tiint'  (A.l.t.),  November  16,  1999, 
Hitil  2400  hrs.  A. It..  December  31, 
1949,  iir  until  \\!FS  publishes  further 
until  f  in  tht'  Federal  Register 

FOn  FURTHER  INFORMATION  CONTACT: 
.\n!ir-'u  Sinnk  T.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
rn. mages  the  groundtish  fisher)'  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Mam  Is  Art' a  (FMP)  prepared  by  the 
.\(jrth  !'  11  itic  Fishen.'  Management 
Counc  ii  umier  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
K-'mii  itums  governing  fishing  by  U,S. 
\  t'sMis  m  accordance  with  the  FMP 

i[,p"  u  u  Mibpart  H  of  50  CFR  part  600 

iiiu  '>()  I  :i'K  part  679. 


The  Final  1999  Harvest  Specifications 
of  Groundfish  (64  FR  12103,  March  11. 
1999)  established  the  halibut  bycatch 
mortality  allowance  specified  for  the 
BSAI  trawl  Pacific  cod  fishery,  which  is 
defined  at  §679.21(e)(3)(iv)(E).  as  1,473 
metric  tons  (mt). 

On  October  18,  1999,  the  fishery  for 
Pacific  cod  by  vessels  using  trawl  gear 
in  the  BSAI  was  closed  to  directed 
fishing  under  §  679.21(e)(7){v).  to 
maintain  the  halibut  bycatch  mortality 
within  the  specified  allowance.  (64  FR 
56473.  October  20.  1999).  NMFS  since 
has  determined  that  as  of  November  6. 
1999.  49  mt  of  halibut  mortality  remain 
in  the  1999  halibut  bycatch  mortality 
allowance  specified  for  the  trawl  Pacific 
cod  fishery. 

Therefore.  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  Pacific  cod  by 
vessels  using  trawl  gear  in  the  BSAI. 

Classification 

All  other  closures  remain  in  full  force 
and  effect.  This  action  responds  to  the 
best  available  information  recently 


obtained  troni  the  fishery.  It  must  be 
implemented  immediately  in  order  to 
fully  utilize  the  1999  halibut  bycatch 
mortality  allowance  specified  for  the 
trawl  Pacific  cod.  Providing  prior  notice 
and  opportunity  for  public  comment  for 
this  action  is  impracticable  and  c:ontrary 
to  the  public  interest.  Further  delay 
would  only  disrupt  the  FMP  objective  of 
utilizing  the  halibut  bycatch  mortality 
allowance  to  provide  Pacific  cod  TAG 
for  harvest.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d).  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  ef  seq. 

Dated:  November  15.  1999. 
Bruce  C.  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  99-30228  Filed  11-16-99;  1:21  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  o'  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  99-AAL-18] 

Proposed  Revision  of  Class  E 
Airspace;  Unalaska,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to  revise 
ClasN  E  airspace  at  Unalaska,  AK.  The 
estdblishment  of  a  Global  Positioning 
System  (GPS)  instrument  approach 
procedure  at  Unalaska  Airport  has  made 
this  action  necessary.  Adoption  of  this 
proposal  would  result  in  adequate 
controlled  airspace  for  aircraft  flying 
IFR  procedures  at  Unalaska.  AK. 

DATES:  Comments  must  be  received  on 

or  before  JanuarN'  3.  2l)0U. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to:  .Manager. 
Operations  Branch.  AAL-530.  Docket 
No.  99-AAL-18.  Federal  Aviation 
Administration.  222  West  7th  Avenue. 
Bo.x  14.  Anchorage.  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Alaskan  Region  at  the  same  address. 

.\n  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager.  Operations 
Branch.  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58. 28, 41/at. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Durand.  Operations  Branch,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14.  .Anchorage.  AK  99513- 
7587:  telephone  number  (907)  271- 
5898:  fax:  (907)  271-2850;  email: 
Bob.Durand@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory' 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No,  99- 
AAL-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
.•\ir  Traffic  Di\'ision.  Federal  Aviation 
Admuiistratum.  222  West  7th  Avenue, 
Box  14.  Anchorage.  AK.  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of NPRMs 

An  electronic  cops'  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
stTvitp  (telephone:  70.3-321-3339)  or 
the  Federal  Register's  electronic 
bulletin  board  service  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  Federal 
Register's  web  page  for  access  to 
rt'centh'  published  rulemaking 
ddcuments  at  http:// 

\\\v\\  at  (  ess.gpo.gov/su docs/aces/ 

acesl40.html. 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue.  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
contact  the  individual(s)  identified  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  revising  Class  E  airspace  at 
Unalaska.  AK,  due  to  the  establishment 
of  a  GPS  instrument  approach 
procedure.  The  intended  effect  of  this 
proposal  is  to  provide  additional 
controlled  airspace  for  IFR  operations  at 
Unalaska,  AK. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400. 9G.  Airspace  Designations 
and  Reporting  Points,  dated  September 
1,  1999,  and  effective  September  16. 
1999,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  TheClass  E 
airspace  designations  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866:  (2)  is  not  a  "significant 
rule '■  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjptts  in  14  CFR  Part  "1 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 

foUoWN: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  Thf  duthtirity  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

.\uthority:  49  U.S.C.  106(g).  4010,3,  40113. 
4U120;E.U.  10854.  24  FR  9565,  3  CFR,  1959- 
196.1  Comp.,  p.  389. 

§71.1     [Amended] 

2.  Th>^  im  nrporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9G. 
Airspace  Designations  and  Reporting 
Points,  dated  September  1,  1999,  and 
effective  September  16,  1999,  is  to  be 
amended  as  follows: 


Paragraph  8005     Class  £  airspace  extending 
upward  from  700  feel  or  more  above  the 
surface  of  the  earth. 


AVI    \K  hi     t  n.iliiska.  AKINew) 

L  UdidsNa  .-\irpuri 

(Lat.  53°53'57"N.,  long.  166°32'42"  W.) 
Dutch  Harbor  NDB 

(lat.  53'54'19"N..  long.  166°32'57"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.4-mile  radius 
of  the  Unalaska  Airport  and  within  2.9  miles 
each  side  of  the  Dutch  Harbor  NDB  360" 
bearing  extending  from  the  6.4-mile  radius  to 
9.5  miles  north  of  the  airport;  and  that 
airspace  extending  upward  from  1.200  feet 
above  the  surface  within  20-mile  radius  north 
of  the  airport  between  the  Dutch  Harbor  NDB 
305°  bearing  extending  clockwise  to  the  075° 
bearing. 
***** 

Issued  in  Anchorage,  AK,  on  November  5, 

1')')') 

Willis  C.  Nelson, 

Manager.  Air  Traffic  Division,  Alaskan 
Region. 
FR  n       -10-30262  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4910-1J-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Pan  922 

Initiation  of  Review  of  Management 
Plan/Regulations  of  the  Gray's  Reef 
National  Marine  Sanctuary;  Intent  To 
Prepare  Draft  Environmental  Impact 
Statement  and  Management  Plan; 
Scoping  Meetings 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce  (DOC). 

ACTION:  Initiation  of  review  of 
management  plan/regulations;  intent  to 
prepare  environmental  impact 
statement;  scoping  meetings. 

summary:  The  Gray's  Reef  National 
Marine  Sanctuary  (GRNMS  or 
Sanctuary)  was  designated  in  January 
1981,  and  consists  of  17  square  nautical 
miles  of  open  ocean  and  live  bottom 
habitat  approximately  17.5  nautical 
miles  east  of  Sapelo  Island,  Georgia.  The 
present  management  plan  for  the 
Sanctuary  was  completed  in  1983.  In 
accordance  with  Section  304(e)  of  the 
National  Marine  Sanctuaries  Act,  as 
amended.  (NMSA)  (16  U.S.C.  1431  et 
seq.).  the  Marine  Sanctuaries  Division 
(MSD)  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
initiating  a  review  of  the  management 
plan,  to  evaluate  substantive  progress 
toward  implementing  the  goals  for  the 
Sanctuar>',  and  to  make  revisions  to  the 
plan  and  regulations  as  necessary  to 
fulfill  the  purposes  and  policies  of  the 
NMSA. 

The  proposed  revised  management 
plan  will  likely  involve  changes  to 
existing  policies  and  regulations  of  the 
Sanctuary,  to  address  contemporar\' 
issues  and  challenges,  and  to  better 
protect  and  manage  the  Sanctuary's 
resources  and  qualities.  The  review 
process  is  composed  of  four  major 
stages:  Information  collection  and 
characterization;  preparation  and 
release  of  a  draft  management  plan/ 
environmental  impact  statement,  and 
any  proposed  amendments  to  the 
regulations;  public  review  and 
comment;  preparation  and  release  of  a 
final  management  plan/environmental 
impact  statement,  and  any  final 
amendments  to  the  regulations.  NOAA 
anticipates  completion  of  the  revised 
management  plan  and  concomitant 


documents  will  require  approximately 
eighteen  to  twenty-four  months. 

NOAA  will  conduct  public  scoping 
meetings  to  gather  information  and 
other  comments  from  individuals, 
organizations,  and  government  agencies 
on  the  scope,  types  and  significance  of 
issues  related  to  the  sanctuarx's 
management  plan  and  regulations.  The 
scoping  meetings  are  scheduled  for  the 
week  of  December  6-10.  1999.  as 
detailed  below. 

DATES:  Written  comments  should  be 
received  on  or  before  February  1.  2000. 

Scoping  meetings  will  be  held  at: 

(1)  Monday,  December  6.  1999.  7:00 
p.m.  in  Atlanta.  GA. 

(2)  Tuesday.  December  7.  1999.  6:00 
p.m.  in  Brunswick.  GA. 

(3)  Wednesday,  December  8,  1999, 
7:00  p  m   in  Yulee.  FL. 

(4)  Thursday.  December  9.  1999,  7:00 
p.m.  in  Richmond  Hill.  GA. 

(5)  Friday.  December  10,  1999,  4:00 
p.m.  in  Charleston.  SC. 

ADDRESSES:  Written  comments  may  be 
sent  to  the  Gray's  Reef  National  Marine 
Sanctuary  (Management  Plan  Review), 
10  Ocean  Science  Circle.  Savannah. 
Georgia  31411.  Comments  will  be 
available  for  public  review  at  the  same 
address. 

Scoping  meetings  will  be  held  at: 

(1)  The  Robert  Ferst  Center  for  the 
.Arts,  Georgia  Tech.  349  Ferst  Drive, 
NW.  Atlanta.  GA  30332. 

(2)  University  of  Georgia  Marine 
Extension  Service.  715  Bay  Street, 
Brunswick.  GA  31520. 

(3)  Betty  P.  Cook  Nassau  County 
Center.  Florida  Community  College  of 
Jackson\ille.  760  William  Burgess  Blvd.. 
Yulee.  FL  32097. 

(4)  Richmond  Hill  Holiday  Inn.  1-95 
and  Hwv.  17.  Exit  =14.  Richmond  Hill. 
GA  31324. 

(5)  College  of  Charleston,  Physicians 
Auditorium.  George  and  Coming  Streets. 

Charleston.  SC:  29424. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Shortland.  Planning  and 
Outreach  Coordinator,  at  912/598-2381 
or  2345;  Becky.Shortland@noaa.gov. 

.\ulhority:  16  U.S.C.  Section  1431  et  seq. 
(Fedeidl  Domestic  Assistance  Catalog 
Number  11.42?)    Marine  Sanctuary  Program) 
Ted  l.illestolen. 

Duputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  99-30379  Filed  11-17-99;  2:13  pm) 

BILLING  CODE  3510-08-M 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  767 

RIN  0703-AA57 

Application  Guidelines  tor  Underwater 
Archeological  Research  Permits  on 
Submerged  Cultural  Resources  Under 
the  Jurisdiction  of  the  Department  of 
the  Navy 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  the  Nav\' 
(DON)  proposes  to  issue  underwater 
archeological  research  permits  to  those 
applying  for  permission  to  reco\er  and  ' 
or  conduct  research  on  any  submerged 
cultural  resource,  ship  or  aircraft  wreck. 
under  the  jurisdiction  of  the  DON.  This 
action  will  assist  the  Navy  in  managing 
and  protecting  its  historic  underwater 
cultural  resources.  This  rule  will 
provide  clear  guidance  on  the  permit 
application  requirements  to  recover 
and/ or  conduct  research  on  submerged 
Navy  properties. 

DATES:  Submit  comments  on  or  before 
lanuarv  18,  2000. 

ADDRESSES:  Address  aJl  comments 
concerning  this  rule  to  Department  of 
the  Navy,  I'.S,  Naval  Historical  Center, 
Office  of  the  Underwater  Archeologist. 
Building  1.  Washington  Navy  Yard.  805 
Kidderbreese  Ave.  SE.  Washington  DC 
20,374-5060.  Telefa.x  number:  202-433- 
2729,  Please  cite  "Application 
Guidelines  for  Underwater 
Archeological  Research  Permits," 
FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Robert  S.  Neyland,  Und<>rwater 
Archeologist,  or  Barbara  A.  Voulgaris, 
202-433-2210. 
SUPPLEMENTARY  INFORMATION: 

Background 

a.  in  1993.  DON  initiated  an 
archeological  management  program  for 
its  historic  ship  and  aircraft  wreck  sites. 
This  was  aided  in  part  by  the  U.S. 
Department  of  Defense  iDoD)  Legacy 
Resource  Management  Program  that  was 
established  by  Congress  in  1991.  10 
U.S.C.  114.  to  provide  DoD  with  an 
opportunity  to  enhance  the  management 
of  DoD  stewardship  resources.  The  U,S. 
Naval  Historical  Centers  (NHC)  Office 
of  Underwater  Archeology  is  the  Navy 
command  responsible  for  managing  the 
Na\v's  submerged  cultural  resource 
properties  under  the  guidelines  of  the 
Federal  Archeological  Program, 

b.  Under  the  National  Historic 
Preservation  Act  of  19fi6  as  amended 


(NHPA).  16  U.S.C.  470  (1999).  DON  is 
obligated  to  protect  historic  properties, 
including  ship  and  aircraft  wrecks,  for 
which  it  has  custodial  responsibilities. 
The  NHPA  directs  federal  agencies  to 
manage  their  cultural  resource 
properties  in  a  way  that  emphasizes 
preser\'ation  and  minimizes  the  impact 
of  undertakings  that  might  adversely 
affect  such  properties.  Management  of 
DON  cultural  resources  such  as  ship 
and  aircraft  wrecks  is  not  simply  a 
matter  of  preservation.  The  issues  of 
gravesites.  unexploded  ordnance,  and 
potential  military  usage  of  recovered 
weapons  systems  must  also  be 
addressed  in  wrecksite  management. 

Custody  and  Management  of  Navy 
Shipwrecks  and  .\ircraft  Wrecksites 

a.  DON  submerged  shipwrecks  and 
aircraft  wrecks  aie  gov  ernment  property 
in  the  custody  of  the  Navy.  These 
seemingly  abandoned  wrecks  remain 
government  property  until  specific 
formal  action  is  taken  to  dispose  of 
them.  Navy  custody  of  its  wrecks  is 
based  on  the  property  clause  of  the  U.S. 
Constitution  and  international  maritime 
law,  and  is  consistent  with  Articles  95 
and  96  of  the  Law  of  the  Sea 
Convention.  These  laws  establish  that 
right,  title,  or  ownership  of  Federal 
property  is  not  lost  to  the  government 
due  to  the  passage  of  time.  Navy  ships 
and  aircraft  cannot  be  abandoned 
without  formal  action  as  authorized  by 
Congress.  Aircraft  and  ships  stricken 
from  the  active  inventory  lift  are  not 
considered  formally  disposed  of  or 
abandoned  Through  the  sovereign 
immunity  provisions  of  admiralty  law, 
DON  retains  custody  of  all  its  naval 
vessels  and  aircraft,  whether  lost  in 
U.S..  foreign,  or  international 
boundaries. 

b.  Divers  may  dive  on  Navy  wrecks  at 
their  own  risk;  however,  Federal 
property  law  dictates  that  no  portion  of 
a  government  wreck  may  be  disturbed 
or  removed.  The  Nav\'  strongly 
encourages  cooperation  with  other 
agencies  and  individuals  interested  in 
preserving  our  maritime  and  aviation 
heritage.  Diving  on  sunken  Navy  ships 
and  aircraft  located  in  units  of  the 
nalumal  park  system  or  the  national 
marine  sanctuary  system  may  be 
prohibit(;d  unless  authorized  by  a 
Federal  land  manager 

c.  The  diving  public  is  encouraged  to 
report  the  location  of  underwater  ship 
and  aircraft  wrecksites  to  the  NHC. 
Documentation  of  these  wreck  locations 
allows  the  .Navy  to  evaluate  and 
preserve  important  sites  for  the  future. 
Under  no  circumstances  will  salvage  of 


Navy  aircraft  or  shipwrecks  be 
undertaken  without  prior  and  specific 
written  approval  by  the  NHC. 

d.  Wrecksites  that  are  not  entire 
aircraft  or  ships,  but  are  parts  strewn  in 
a  debris  field,  are  considered  potential 
archeological  sites.  Such  sites  still 
contain  Navy  property  and  must  be 
managed  by  the  Navy  in  accordance 
with  the  NHPA,  the  Secretary  of  the 
Interior's  Standards  and  Guidelines  on 
Archeology  and  Historic  Preservation, 
48  FR  44716  (1983),  and  departmental 
regulations.  Permits  for  recover)-  of 
submerged  Navy  ship/jr  aircraft  wrecks 
will  be  considered  only  for  educational 
or  scientific  reasons.  It  is  unlikely  DON 
will  recommend  the  disposal  and  sale  of 
a  Navy  ship  or  aircraft  wreck  that  is 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  The  Navy 
maintains  a  policy  of  not  disposing 
wrecked  ships  and  aircraft  for  the 
following  reasons: 

1 .  Congress  has  mandated  through  the 
NHPA  that  the  DON  make  every  effort 
to  preserve  its  historic  cultural 
resources; 

2.  The  remains  of  crewmembers,  if 
any,  deserve  to  be  treated  with  honor 
and  dignity  and  to  be  properly  retrieved 
for  burial  if  possible; 

3.  There  is  a  possibility  that  live 
explosives  or  ordnance  may  still  be 
associated  with  the  vessel  or  aircraft; 

4.  The  arbitrary  disposal  and  sale  of 
wrecks  may  foster  commercial 
exploitation  of  cultural  resources  and; 

5.  The  abandonment  of  wrecks  could 
deplete  a  finite  inventory  of  significant 
cultural  resources. 

e.  Because  of  the  large  number  of 
aircraft  wrecks  and  because  they  are 
generally  easier  to  recover  and  conserve 
than  shipwrecks,  DON  does  consider 
and  encourage  requests  for  loans  of 
historic  aircraft.  Museums  or  other 
private  parties  interested  in  the  recovery 
of  Nav}'  aircraft  for  educational  or 
scientific  piu-poses  should  contact  the 
NHC  for  guidance. 

List  of  Subjects  in  32  CFR  Part  767 

Aircraft,  Archeology,  Educational 
research.  Government  property. 
Government  property  management. 
Historic  preservation.  Permit,  Research, 
Scientific  research.  Vessel. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  the  Navy 
proposes  to  add  32  CFR  part  767  to  read 
as  follows: 
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PART  767— APPLICATION 
GUIDELINES  FOR  UNDERWATER 
ARCHEOLOGICAL  RESEARCH 
PERMITS  ON  SUBMERGED 
CULTURAL  RESOURCES  UNDER  THE 
JURISDICATIONOFTHE 
DEPARTMENT  OF  THE  NAVY 

Subpart  A— Regulations  and  Obligations 

Set:. 

767.1  Purpose. 

767.2  Definitions. 
7B7..3  Policy. 

Subpart  B — Permit  Guidelines 

767.4  Application  for  permit. 

767.5  Evaluation  of  permit  application. 

767.6  Credentials  of  principal  investigator. 

767.7  Conditions  of  permits. 

767.8  Requests  for  amendments  or 
extensions  of  active  permits. 

767.9  Content  of  permit  holder's  final 
report. 

767.10  Monitoring  of  performance. 
7B7.11     Violations  of  permit  conditions. 
767.12    References  for  submission  of  permit 

application  to  conduct  archeological 
research. 
Authority:  5  U.S.C.  301: 16  U.S.C.  470. 

Subpart  A— Regulations  and 
Obligations 

§767.1     Purpose. 

!<!j  The  [uirp.iM-  .if  thi.s  part  is  to 
fvstdblish  the  rcquiroment  and 
procedural  guidelines  for  permits  to 
rernvpf  and/or  conduct  research  on 
Department  of  the  Navy  (DON) 
submerged  cultural  resources. 

(b)  The  U.S.  Naval  Historical  Center's 
(NHC)  Office  of  Underwater  Archeology 
IS  the  Navy  command  responsible  for 
managing  Navy  submerged  cultural 
resource  properties  under  the  guidelines 
nf  the  Federal  Archeological  Program.  In 
order  for  the  NHC's  management  policy 
to  be  consistent  with  the  Federal 
.\rc:heology  Program,  and  the  goals  of 
the  NHPA,  the  Navy  has  implemented  a 
permitting  process  applicable  to  Navy 
property  consistent  with  and  applying 
the  Archeological  Resources  Protection 
Act  of  1979  (ARPA).  16  U.S.C.  470aa- 
47011  (1999).  permitting  criteria.  Navy 
policies  regarding  its  submerged 
cultural  resources,  to  include  ship  and 
dire  raft  wrecks  are  consistent  with 
ARPA  permitting  requirements.  Navy 
application  of  .ARPA  permitting  criteria 
promotes  consistency  among  federal 
agencies  and  meets  the  Navy's 
respnnsibilititjs  undi'r  the  NHPA,  while 
allowing  qualified  non-federal  and 
private  individuals  and  entities  access 
to  Navy  historic  vessel  and  aircraft 
wrecks. 

(c)  To  assist  NHC  in  managing, 
protecting,  and  preserving  DON 
submerged  cultural  resources. 


§767.2     Definitions. 

Aircraft  wrecksite  means  the  location 
where  an  aircraft  has  been  crashed, 
ditched,  damaged,  or  stranded.  The 
wreck  may  be  intact  or  scattered,  may  be 
on  land  or  in  water,  and  may  be  a 
structure  or  a  site. 

Archeological  site  means  the  loca'tion 
of  a  significant  event,  historic 
occupation  or  activity,  or  a  building  or 
structure  including  aircraft  or 
shipwrecks,  whether  standing,  ruined. 
or  vanished,  and  its  debris  field  where 
the  location  itself  retains  historical  or 
archeological  value  regardless  of  the 
value  of  any  existing  structure. 

Artifact  means  any  object  or 
assemblage  of  objects  found  in  an 
archeological  context  that  yields  or  is 
likely  to  yield  information  of 
significance  to  the  scientific  study  of 
culture  or  human  history. 

Cultural  resource  means  the  remains 
or  records  of  districts,  sites,  structures, 
buildings,  networks,  objects,  and  events 
from  the  past.  They  may  be  historic, 
archeological,  or  architectural  in  nature. 
Cultural  resources  are  an  irreplaceable 
and  nonrenewable  aspect  of  our 
national  heritage. 

Gravesite  means  any  natural  or 
prepared  physical  location,  whether 
originally  below,  on,  or  above  the 
surface  of  the  earth,  where  individual 
human  remains  are  deposited. 

Permit  holder  means  any  person 
authorized  and  given  the  exclusive  right 
by  the  NHC  to  conduct  any  activity 
under  these  regulations. 

Permitted  actixity  means  any  activity 
that  is  authorized  by  the  NHC  under 
these  regulations. 

Research  vessel  means  any  vessel 
employed  for  scientific  purposes  under 
these  regulations. 

Shipwreck  means  the  physical 
remains  of  a  vessel,  its  cargo,  and  other 
contents. 

Wrecksite  means  the  location  of  a  ship 
or  aircraft  that  has  been  sunk,  crashed. 
ditched,  damaged,  or  stranded  The 
wreck  may  be  intact  or  scattered,  may  be 
on  land  or  in  water,  and  may  be  a 
structure  or  a  site.  The  site  includes  the 
physical  remains  of  the  wreck  and  all 
other  associated  artifacts. 

§767.3    Policy. 

(a)  Thfi  NHC's  policy  has  been  to 
evaluate  each  Navy  submerged  cultural 
resource  on  an  individual  basis.  In  some 
cases,  the  removal  of  Navy  submerged 
cultural  resources  may  be  necessary  or 
appropriate  to  protect  the  resource  and/ 
or  to  hilfill  other  NHC  goals,  such  as 
those  encompassing  research, 
education,  public  access,  and 
appreciation.  Recovery  of  Navy 
submerged  cultural  resources  may  be 


justified  in  specific  cases  where  the 

existence  of  a  resource  may  be 
threatened.  Therefore,  recover\'  of  some 
or  all  of  a  resource  may  be  permitted  for 
identification  and/or  investigation  to 
answer  specific  questions;  or  the 
recovery  presents  an  opportunity  for 
public  research  or  education. 

(b)  Generally,  submerged  Navy 
cultural  resources  will  be  left  in  place 
unless  artifact  removal  or  site 
disturbance  is  justified  and  necessar\"  to 
protect  Navy  cultural  resources,  to 
conduct  research,  or  provide  public 
education  and  information  that  is 
otherwise  inaccessible.  While  the  NHC 
prefers  non-destructive,  in  situ  research 
on  submerged  Navy  shipwrecks  and 
aircraft  wrecks,  it  recognizes  that  site 
disturbance  and/or  artifact  recovery  is 
sometimes  necessary.  At  such  times,  site 
disturbance  and/or  archeological 
recovery  may  be  permitted,  subject  to 
conditions  specified  bv  NHC. 

Subpart  B— Permit  Guidelines 

§  767.4    Application  for  permit, 
(a)  To  request  a  permit  application 

form,  please  write  to:  Department  of  the 
Navy.  U.S.  Naval  Historical  Center, 
Office  of  the  Underwater  .A.rcheologist, 
Building  1.  Washington  Navy  Yard.  805 
Kidderbreese  Ave.  SE.  Washington  DC 
20374-5060.  Telefax  number:  202-433- 
2729. 

fb)  Applicants  must  submit  three 
copies  of  their  completed  application  at 
least  90  days  in  advance  of  the 
requested  effective  date  to  allow 
sufficient  time  for  evaluation  and 
processing.  Requests  should  he  sent  to 
the  Underwater  .Archeologist  of  the  U.S. 
Navy,  Naval  Historical  Center. 
Washington  Navy  Yard,  805 
Kidderbreese  Ave.  SE.  Washington.  DC 
20374-5060. 

(c)  If  the  applicant  believes  that 
compliance  with  one  or  more  of  the 
factors,  criteria,  or  procedures  in  the 
guidelines  contained  in  this  part  is  not 
practicable,  the  applicant  should  set 
forth  why  and  explain  how  the  purposes 
of  the  NHC  are  better  served  without 
compliance  with  the  specified 
requirements.  Permits  are  valid  for  six 
months  from  the  issue  date. 

§767.5    Evaluation  of  permit  application. 

(a)  Permit  applications  for 
archeological  research  are  reviewed  for 
completeness,  compliance  with  program 
policies,  and  adherence  to  these 
guidelines.  Incomplete  applications  will 
be  returned  to  the  applicant  for 
clarification.  Complete  applications  are 
reviewed  by  NHC  personnel  and.  when 
necessary,  outside  experts.  In  addition 
to  the  criteria  set  forth  in  §  767.6, 
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applications  are  also  judged  on  the  basis 
nf:  relevance  or  importance: 
archeological  merits;  appropriateness 
and  environmental  consequences  of 
technical  approach;  whether  the 
proposed  effort  would  be  more 
appropriately  conducted  outside  of  the 
NHC;  and  qualifications  of  the 
applicants. 

fb)  Under  certain  circumstances,  it 
may  bo  necessary  to  consult  with  the 
State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preser\-ation  (ACHP)  about  the 
need  to  comply  with  section  106  of  the 
NHPA.  A  section  106  review  requires 
the  \'HC  to  consult  with  the  appropriate 
SHPO  and  the  ACHP.  The  ACHP  review 
can  take  up  to  60  davs  bevond  the 
NHC's  required  90-day  review. 
Therefore,  the  entire  review  process 
may  take  up  to  150  days. 

(c)  Applications  for  research  at  sites 
located  in  units  of  the  National  Park 
system,  national  wildlife  refuge  system, 
and  national  marine  sanctuary  system, 
shall  be  sent  to  the  appropriate  Federal 
land  manager  for  review.  Applications 
for  research  at  sites  located  on  state 
bottomlands  should  be  sent  to  the 
appropriate  state  agency  for  review.  The 
burden  of  obtaining  any  and  all 
additional  permits  or  authorizations, 
such  as  from  a  state  or  foreign 
government  or  agency,  private 
individual  or  organization,  or  from 
another  federal  agencx .  is  on  the 
applicant, 

(d)  Based  on  the  findings  of  the  NHC 
evaluation,  the  NHC  Underwater 
Archenlogist  will  recommend  an 
appropriate  action  to  the  NHC  Director. 
If  approved,  the  NHC  will  issue  the 
permit:  if  denied,  applicants  are  notified 
(if  the  reason  for  denial  and  may  appeal 
within  30  days  of  receipt  of  the  denial. 
Appeals  must  be  submitted  in  writmg 
to:  Director  of  Naval  Histor\-.  Naval 
Historical  Center.  805  KidderBreese 
Ave,  SE.  Washington.  DC  20.374-5060. 

§767.6    Credentials  of  principal 
investigator. 

A  resume  or  curriculum  vitae 
detailing  the  professional  qualifications 
and  professional  publications  and 
papers  of  the  principal  mvestigator  (Pli 
must  be  submitted  with  the  permit 
application.  The  PI  must  have:  a 
graduate  degree  in  archeology, 
anthropology,  maritime  histor\'.  or  a 
closely  related  field:  at  least  one  year  of 
professional  experience  or  equivalent 
specialized  training  in  archeological 
research,  administration  or 
management;  at  least  four  months  of 
supervised  field  and  analytic  experience 
in  general  North  American  historic 
archaeology  and  maritime  history;  the 


demonstrated  ability  to  carry  research  to 
completion;  and  at  least  one  year  of  full- 
time  professional  experience  at  a 
supervisory  level  in  the  study  of  historic 
marine  archeological  resources.  This 
person  shall  be  able  to  demonstrate 
ability  in  comprehensive  analysis  and 
interpretation  through  authorship  of 
reports  and  monographs. 

§767.7    Conditions  on  permits. 

(a)  Upon  receipt  of  a  permit,  permit 
holders  must  counter-sign  the  permit 
and  return  copies  to  the  NHC  and  the 
applicable  SHPO  prior  to  conducting 
permitted  activities  on  the  site.  Copies 
of  countersigned  permits  should  also  be 
provided  to  the  applicable  federal  land 
manager  when  the  sunken  vessel  or 
aircraft  is  located  within  a  unit  of  the 
national  park  system,  the  national 
wildlife  refuge  system,  or  the  national 
marine  sanctuary  system. 

(b)  Permits  must  be  carried  aboard 
research  vessels  and  made  available 
upon  request  for  inspection  to  regional 
preservation  personnel  or  law 
enforcement  officials.  Ordy  persons 
named  in  the  permit  may  participate  in 
permitted  activities.  Permits  are  non- 
transferable. Permit  holders  must  abide 
by  all  provisions  set  forth  in  the  permit 
as  well  as  applicable  state  or  Federal 
regulations.  Permit  holders  should  abide 
by  applicable  regulations  of  a  foreign 
government  when  the  sunken  vessel  or 
aircraft  is  located  in  foreign  waters.  To 
the  extent  reasonably  possible,  the 
environment  must  be  returned  to  the 
condition  that  existed  before  the  activity 
occurred. 

(c)  Upon  completion  of  permitted 
activities,  the  permit  holder  is  required 
to  submit  to  the  NHC  a  working  and 
diving  log  listing  days  spent  in  field 
research,  activities  pursued,  and 
working  area  positions. 

(d)  The  permit  holder  must  prepare 
and  submit  a  final  report  as  detailed  in 
§  767.9.  summarizing  the  results  of  the 
permitted  activity. 

(e)  The  permit  holder  must  agree  to 
protect  all  sensitive  information 
regarding  the  location  and  character  of 
the  wreck  site  that  could  potentially 
oxpose  it  to  non-professional  recovery 
techniques,  looters,  or  treasure  hunters. 
Sensitive  information  includes  specific 
location  data  such  as  latitude  and 
longitude,  and  information  about  a 
wreck's  cargo,  the  existence  of 
armaments,  or  the  knowledge  of 
gravesites. 

(f)  All  recovered  DON  cultural 
resources  remain  the  property  of  the 
United  States.  These  resources  and 
copies  of  associated  archaeological 
records  and  data  will  be  preserved  by  a 


suitable  university,  museum,  or  other 
scientific  or  educational  institution. 

§767,8     Requests  for  arnendments  or 
extensions  oi  active  permits. 

(a)  Requests  for  amendments  to  active 
permits  te.g.,  a  change  in  study  design 
or  other  form  of  amendment)  should 
conform  to  these  guidelines.  All 
necessary  information  to  make  an 
objective  evaluation  of  the  amendment 
should  be  included  as  well  as  reference 
to  the  original  application. 

fb)  Permit  holders  desiring  to 
continue  research  activities  must 
reapply  for  an  extension  of  their  current 
permit  before  it  expires.  A  pending 
extension  or  amendment  request  does 
not  guarantee  extension  or  amendment 
of  the  original  permit.  Therefore,  you 
must  submit  an  extension  request  to  the 
NHC  at  least  30  days  prior  to  the 
original  permit's  expiration  date. 
Reference  to  the  original  application 
may  be  given  in  lieu  of  a  new 
application,  provided  the  scope  of  work 
does  not  change  significantly. 
Applicants  may  apply  for  no  more  than 
two  six-month  extensions. 

(c)  Permit  holders  may  appeal  denied 
requests  for  amendments  or  extensions 
to  the  appeal  authoritv  listed  in  §  767,5. 

§767  9     Content  of  permit  holder  s  final 
report. 

The  permit  holder's  final  report  shall 
include  the  following: 

(a)  A  site  history  and  a  contextual 
history  relating  the  site  to  the  general 
history  of  the  region; 

(b)  A  master  site  map; 

(c)  Feature  map(s)  of  the  location  of 
any  recovered  artifacts  in  relation  to 
their  position  within  the  wrecksite; 

(d)  Photographs  of  significant  site 
features  and  significant  artifacts  both  in 
situ  and  after  removal; 

(e)  A  description  of  the  conservation 
of  artifact  lists,  laboratory  conservation 
records,  and  before  and  after 
photographs  of  significant  artifacts  at 
the  conservation  laboratory; 

(f)  A  written  report  describing  the 
historical  background,  environment, 
archeological  field  work,  results,  and 
analysis; 

(g)  A  summary  of  the  survey  and/or 
excavation  process; 

(h)  An  evaluation  of  the  completed 
permitted  activity  that  includes  an 
assessment  of  the  permit  holder's 
success  of  his/her  specified  goals, 

§767.10     Monitoring  of  performance. 

Permitted  actnitiL'^  \^ ill  be  monitored 
to  ensure  compliance  with  the 
conditions  of  the  permit.  NHC  on-site 
personnel,  or  other  designated 
authorities,  may  periodically  assess 
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work  in  pnii;n'ss  by  visiting  the  study 
lix  atinn  and  ()hs^•r^■i^g  any  activity 
.illovvfd  hv  the  permit  or  by  reviewing 
,tnv  rtMjuirt'd  r"|iorts.  The  discovery  of 
aiiv  pi'tt'iiiidl  iri'-Ljularities  in 
[icrformani  >■  uihlfr  tho  permit  will  be 
promptlv  r«jp()rtpd  and  appropriate 
action  will  bt;  takim.  Permitted  activities 
will  be  evaluated  and  the  findings  will 
b»'  ust'd  to  evaluate  future  applications. 

§  767. 11     Violations  of  permit  conditions. 

The  Director  of  the  NHt,.  th- 
Inderwater  Archeologist  for  DON.  or 
hiS:  her  designee  may  amend,  suspend, 
or  revoi<.e  a  permit  in  whole  or  in  part, 
temporarih'  or  indefinitely,  if  in  his/her 
view  the  permit  holder  has  acted  in 
violation  of  the  terms  of  the  permit  or 
of  other  applicable  regulations,  or  for 
other  good  cause  shown.  Any  such 
action  will  be  communicated  in  writing 
to  the  permit  holder  and  will  set  forth 
the  reason  for  the  action  taken.  The 
permit  holder  may  appeal  the  action  to 
tht'  appeal  duthorit\'  listed  in  §  7fi7.5. 

§  767.1 2     References  for  submission  of 
permit  application  to  conduct  archeological 
research. 

(a)  National  Historic  Preservation  Act 
of  l4Hb.  as  amended  (NHPA).  16  U.S.C. 
470  ft  spq  (19*-)m,  and  Protection  of 
Historic  Properties,  36  CFR  part  800 
(119^)  These  regulations  govern  the 
Section  lOH  Review  Process  established 
bv  the  NHPA 

(b)  Secretary  ot  the  Interior's 
Standards  and  Guidelines  for 
.■\rrheologv  and  Historic  Preservation, 
48  FR  4471f)  i  IMH:!)  This  publication 
establishes  standards  for  the 
presi-rvation  planning  process  with 
guidelines  on  implementation, 

(c)  .Archeological  Resources 
Protec:tion  Act  of  1479.  as  amended 
(ARPA).  16  U  S.C.  470aa  et  seq.  (1999), 
and  the  Uniform  Regulations,  ARPA,  43 
CFR  part  7  (1998).  These  regulations 
establish  basic  government-wide 
standards  for  the  issuance  of  permits  for 
archeological  research,  including  the 
authorized  excavation  and/or  removal  of 
archeological  resources  on  public  lands 
or  Indian  lands. 

(d)  -Secretary  of  the  Interior's  Curation 
of  Federally-Owned  and  Administered 
.Archeological  Collections,  36  CFR  part 
79  (1999)  This  publication  establishes 
standards  for  the  curation  and  display  of 
federallv-owned  artifact  collections, 

(e)  Antiquities  Act  of  1906,  Pub.  L. 
No.  39-209.  34  Stat.  225  (codified  at  16 
1'  S.C.  431  etseq.  (1999)). 

(f)  E.xecutive  Order  No.  11593,  36  FR 
8291.  3  CFR.  1971-1975  Conap..  p.  559 
(Protection  and  Enhancement  of  the 
Cultural  Environment). 

(g)  Department  of  Defense  Instruction 
4140. 21M  (DoDI  4120.21M,  August 


1998).  Subject:  Defense  Disposal 
Manual. 

(h)  Secretary  of  the  Navv  instruction 
4000.35  (SECNAVINST  4000.35,  17 
August  1992).  Subject:  Department  of 
the  Navy  Cultural  Resources  Program. 

(i)  Naval  Historical  Center  Instruction 
5510.4.  (NAVHISTCENINST  5510.4,  14 
December  1995).  Subject:  Disclosure  of 
Information  from  the  Naval  Shipwreck 
Database. 

Christopher  G.  Carlson, 
Major,  USMC,  Alternate  Federal  Register 
Liaison  Officer. 
[FR  Doc.  99-30079  Filed  11-18-99:  8:45  am) 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Chapter  I 

[USCG-1 998-4501] 
RIN2115-AF68 

Improvements  to  Marine  Safety  in 
Puget  Sound-Area  Waters 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  rescheduled  meeting. 

SUMMARY:  The  Coast  Guard  announces 
the  rescheduling  of  the  two  meetings  to 
describe  the  results  of  and  solicit 
comments  on  the  cost-benefit  analysis  of 
potential  rules  that  could  improve 
marine  safety  in  Puget  Sound-Area 
waters.  These  meetings,  originally 
scheduled  for  Tuesday  November  16, 
1999  and  Wednesday  November  17, 
1999  (64  FR  56286,  October  19,  1999). 
will  now  be  conducted  on  December  10. 
1999.  Under  consideration  are 
regulatory  requirements  for  tug  escorts 
and/or  dedicated  rescue  tugs  for  certain 
vessels  operating  in  the  Strait  of  Juan  de 
Fuca  and  adjacent  waters. 
DATES:  The  meetings  will  be  held  from 
9:00  AM  to  12:00  PM  and  from  2:00  PM 
to  5:00  PM  on  Friday  December  10. 
1999,  with  additional  time  for  questions 
to  the  regulatory  analysis  study  team 
from  12:00  PM  to  1:00  PM.  Comments 
to  the  docket  for  the  advance  notice  of 
proposed  rulemaking  must  reach  the 
Docket  Management  Facility  on  or 
before  lanuary  31,  2000. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Jackson  Federal  Building 
Auditorium,  915  Second  Avenue, 
Seattle,  WA  98174-1067. 

You  may  submit  your  written 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-1 999-4501),  U.S. 
Department  of  Transportation,  room  PL- 


401,  400  Seventh  Street  SW., 

Washington.  DC  20590-0001 

(2)  By  hand  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington.  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Fridav.  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  Bv  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronifially  through  the  Web 
Site  for  the  Docket  Management  System 
at  htlp;//dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  (Comments  and  documents,  as 
indicated  in  this  notice,  will  become 
part  of  this  docket  and  will  be  available 
for  inspection  or  copying  at  room  PL- 
401  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  same  address  between  9 
a.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidays.  You 
may  electronicallv  access  the  public 
docket  for  this  notice  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  the  public  meeting,  crmtact 
CDR  Timothy  M.  Close.  Human  Element 
and  Ship  Design  Division  (G-MSE-1), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  telephone  202-267-2997, 
fax  202-267-4816,  email  Odr- 
he@comdt.uscg.mil.  For  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Walker.  Chief. 
Dockets.  Department  of  Transportation, 
telephone  202-366-9329. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so.  please  include 
vour  name  and  address,  identify  the 
docket  number  [USCG-1998-4501|. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax.  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8'  2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  encdose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  view  of  them. 
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Public  Meeting 

The  purpose  of  the  meeting  is  to 
describe  the  results  of  the  cost-benefit 
analysis.  Also,  as  time  allows,  the  Coast 
Guard  will  respond  to  questions  about 
the  cost-benefit  analysis,  and  discuss 
how  the  results  will  be  used. 
Attendance  is  open  to  the  public. 

Background  and  Purpose 

This  meeting  has  been  rescheduled  to 
allow  time  for  the  contracted  study  team 
to  finalize  the  report.  The  purpose  of  the 
meeting  is  to  provide  the  public  with  a 
briefing  on  the  results  of  the  cost-benefit 
analysis.  Comments  to  the  docket 
regarding  the  results  of  the  cost-benefit 
analysis  and  their  interpretation  are 
encouraged.  The  analysis  and  these 
comments  will  be  used  bv  the 
Navigation  Safety  Advisory  Council 
panel  formed  to  develop  a  long-term  oil- 
spill  risk  management  plan  for  the 
region  (64  FR  48442.  September  3.  1999) 
and  by  the  Secretary  in  the  final 
determination  regarding  the  regulaton,' 
measures  under  consideration.  The  cost- 
benefit  study  will  be  available  from  the 
Coast  Guard's  Marine  Safetv  and 
Environmental  Protection  Internet  site 
at  http://www.uscg.mil/hq/g-m/ 
gwhomp. 

Information  on  Services  for  the 
Handicapped 

Contact  CDR  Close  for  information  on 
facilities  or  services  for  the  handicapped 
or  to  request  special  assistance  at  the 
meetings  as  soon  as  possible. 

Dated:  November  16.  1999. 
lefFrey  High. 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
[FR  Doc.  99-.30270  Filed  11-16-99;  3:05  pm] 

BILLING  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-99-182] 
RIN2115-AA97 

Safety  Zone:  New  York  Cruise  Lines 
Fireworks.  New  York  Harbor.  Upper 
Bay 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safet\-  zone  in 
Federal  .\nchorage  20C.  New  York 
Harbor.  Upper  Bay.  for  the  New  York 
Cruise  Lines  Fireworks  displav.  This 
action  is  necessary  to  provide  for  the 


safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  in  Federal 
Anchorage  20C. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  December  20,  1999. 

ADDRESSES:  Comments  may  be  mailed  to 
the  VVaterwavs  Oversight  Branch 
(CGD01-99-i82).  Coast  Guard  Activities 
New  York,  212  Coast  Guard  Drive, 
Staten  Island,  New  York  10305,  or 
deliver  them  to  room  205  at  the  same 
address  between  8  a.m.  aiid  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

The  Waterways  Oversight  Branch  of 
Coast  Guard  Activities  New  York 
maintains  the  public  docket  for  this 
rulemaking.  Comments,  and  documents 
as  indicated  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  205.  Coast  Guard  Activities  New 
York,  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez.  VVaterwavs 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193. 

SUPPLEMENTARY  INFORMATION: 
Request  for  (Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifv  this  rulemaking 
(CGDOl-99-182)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8 ''2  by  1 1  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Waterways 
n\  orsiyht  Branch  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 


Background  and  Purpose 

Fireworks  by  Grucci  has  submitted  an 
Application  for  Approval  of  a  Marine 
Event  for  a  fireworks  display  on  the 
waters  of  Upper  New  York  Bav  in 
Federal  Anchorage  20C.  This  proposed 
regulation  establishes  a  temporary  safety 
zone  in  all  waters  of  Upper  New  York 
Bay  in  Federal  Anchorage  20C  within  a 
360-yard  radius  of  the  fireworks  barge  in 
approximate  position  40°41'16.6"N 
074''02'23"W  (NAD  1983), 
approximately  360  yards  east  of  Liberty 
Island,  New  York.  The  proposed  safety 
zone  would  be  effective  from  10:30  p.m. 
Friday,  December  31,  1999,  to  12:45 
a.m.  Saturday.  January  1,  2000.  The  rain 
date  for  this  event  would  be  10:30  p.m. 
Saturday,  January  1,  2000,  to  12:45  a.m. 
Sunday,  January  2,  2000,  at  the  same 
location.  The  proposed  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  Federal  Anchorage  20C.  and 
is  needed  to  protect  boaters  from  the 
hazards  associated  with  fireworks 
launched  from  a  barge  in  the  area. 
Marine  traffic  will  still  be  able  to  anchor 
in  the  unaffected  northern  and  southern 
portions  of  Federal  Anchorage  20C. 
Federal  Anchorages  20A  and  20B,  to  the 
north,  and  Federal  Anchorages  20D  and 
20E,  to  the  south,  are  also  available  for 
vessel  use.  Marine  traffic  will  still  be 
able  to  transit  through  Anchorage 
Channel,  Upper  Bay,  during  the  event  as 
the  proposed  safety  zone  only  extends 
125  yards  into  the  925-yard  wide 
channel.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impart  on 
vessel  traffic  due  to  this  event.  Public 
notifications  will  be  made  prior  to  the 
event  via  local  notice  to  mariners,  and 
marine  information  broadcasts.  The 
Coast  Guard  is  limiting  the  comment 
period  for  this  NPRM  to  30  days  because 
the  proposed  safety  zone  is  only  for  a 
two  hour  and  fifteen  minute  long  local 
event  and  it  should  have  negligible 
impact  on  vessel  transits.  The  Coast 
Guard  expects  to  receive  no  comments 
on  this  NPRM  due  to  the  limited 
duration  of  the  event  and  the  fact  that 
it  should  not  interfere  with  vessel 
transits. 

Discussion  of  Proposed  Rule 

The  proposed  safety  zone  is  for  the 
New  York  Cruise  Lines  Fireworks 
display  held  on  the  Upper  New  York 
Bay  in  Federal  Anchorage  20C.  This 
event  will  be  held  on  Friday,  December 
31.  1999.  The  rain  date  for  this  event  is 
Saturday,  January-  1.  2000,  at  the  same 
time  and  place.  This  rule  is  being 
proposed  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  event 
and  to  give  the  marine  community  the 
opportunity  to  conmient  on  this  event. 
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Regulatory  Evaluation 

This  proposfci  nile  is  not  a  significant 
rt'gulatorv  action  under  section  3(f)  of 
Executive  Order  128B6  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  tliat 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order  It  is  not  significant  under  the 
reguldtorv  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  1 1040;  Februarv  26,  1979).  The 
('oast  (Juard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluatum  under  paragraph  lOe  of  the 
regulatorv  policies  and  procedures  of 
DOT  is  unnecessarv.  Although  this 
regulation  prevents  traffic  from 
transiting  a  portion  of  the  Upper  New 
York  Bav.  Federal  Anchorage  20C 
during  the  event,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  vvdl  he  restricted  from  the  area, 
that  vessels  may  safely  anchor  to  the 
north  and  south  of  the  zone,  that  vessels 
mav  still  transit  through  Anchorage 
(Channel  during  the  event,  and  advance 
notifications  which  will  be  made  to  the 
local  maritime  community  by  the  Local 
Notice  to  Mariners,  and  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatorv  Flexibility  Act 
(5  use.  601  pt  scq.].  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independentlv  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  )urisdictions  with 
populations  of  less  than  50,000. 

For  reasons  stated  in  the  Regulatory 
Evaluation  section  above,  the  Coast 
(iuard  certifies  under  5  U.S.C.  605(b) 
that  this  proposed  rule,  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entitv  and  that  this  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  ADDRESSES) 
explaining  whv  vou  think  it  qualifies 
and  in  what  wav  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it 

Collection  of  Information 

This  proposed  rule  does  not  provide 
for  a  collection  of  information  under  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
13132  and  has  determined  that  this 
proposed  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  [Pub.  L. 
104-4,  109  Stat.  48]  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatorv' 
alternatives  for  rules  that  contain 
Federal  mandates.  A  "Federal  mandate" 
is  a  new  or  additional  enforceable  duty 
imposed  on  any  State,  local,  or  tribal 
government,  or  the  private  sector.  If  any 
Federal  mandate  causes  those  entities  to 
spend,  in  the  aggregate,  $100  million  or 
more  in  any  one  year,  the  UMRA 
analysis  is  required.  This  proposed  rule 
would  not  impose  Federal  mandates  on 
any  State,  local,  or  tribal  governments, 
or  the  private  sector. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  34(g).  of  Commandant 
Instruction  M16475.1C.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterwavs 

Proposed  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-182  to 
read  as  follows: 


§  1 65.T01  -1 82    Safety  Zone:  New  York 
Cruise  Lines  Fireworks,  New  York  Harbor, 
Upper  Bay. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  New  York 
Harbor.  Upper  Bay  within  a  360-yard 
radius  of  the  fireworks  barge  in 
approximate  position  40'41'16.5"N 
074  02'23"W  (NAD  1983). 
approximately  360  yards  east  of  Liberty 
Island.  New  York. 

(b)  Effective  period.  This  section  is 
effective  from  10:30  p.m.  Friday, 
December  31.  1999,  to  12:45  a.m. 
Saturday,  Ianuar\^  1.  2000.  If  the  event 
is  canceled  due  to  inclement  weather, 
then  this  section  would  be  effective 
from  10:30  p.m.  Saturday.  January  1, 
2000,  to  12:45  a.m.  Sunday,  fanuary  2, 
2000. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
complv  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  November  9.  1999. 
R.E.  Bennis. 

Captain.  U.  S.  Coast  Guard,  Captain  of  the 
Port.  Sew  York. 
IFR  Doc.  99-30268  Filed  11-18-99:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  235-184:  FRL-6478-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Tehama 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  a  limited 
approval  of  revisions  to  the  California 
State  Implementation  Plan  (SIP) 
concerning  control  of  volatile  organic 
compound  (VOC)  emissions  from 
organic  solvents. 

The  intended  effect  of  proposing 
limited  approval  of  this  rule  is  to 
regulate  emissions  of  V'OCs  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
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(CAA  or  the  Act).  EPA's  final  action  on 

this  proposed  ruh>making  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  EPA  has  evaluated  the' 
rule  and  is  proposing  a  limited  approval 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals  and 
general  rulemaking  authority  because 
these  revisions,  while  strengthening  the 
SIP,  also  do  not  fully  meet  the  CAA 
provisions  regarding  plan  submissions. 
DATES:  Comments  must  be  received  on 
or  before  December  20.  1999. 
ADDRESSES;  Comments  may  be  mailed 
to:  Andrew  Steckel,  Rulemaking  Office 
(AIR-4),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  7.5  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 
Copies  of  the  rule  and  EPA's 

evaluation  report  of  the  rule  is  available 
for  public  inspection  at  EPA's  Region  9 

office  during  normal  business  hoiu-s. 

Copies  of  the  submitted  rule  is  also 

available  for  inspection  at  the  following 

locations: 

California  Air  Resources  Board. 
Stationan,-  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento.  CA  95814. 

Tehama  Counfv  Air  Pollution  Control 
District,  1750  Walnut  Street,  P.O.  Box 
.38.  Red  Bluff,  CA  96080. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Steckel,  Rulemakuig  Office, 

{AIR-4),  Air  Division,  U.S. 

Environmental  Protection  Agency, 

Region  IX.  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901;  Telephone: 

1415)  744-1 185 

SUPPLEMENTARY  INFORMATION: 

I.  Applicability 

The  rule  being  proposed  for  limited 
approval  into  the  California  SIP  is: 
Tehama  Countv  Air  Pollution  Control 
District  (THCAPCD)  Rule  4.22. 
Industrial  Use  of  Organic  Solvents.  This 
rule  was  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
November  25,  1987. 

II.  Background 

40  CFR  81.305  provides  the 

attainment  status  designations  for  air 
districts  in  California.  Tehama  County  is 
listed  as  being  in  attainment  for  the 
national  ambient  air  quality  standard 
(NAAQS)for  ozone.  Therefore  for  the 
purpose  of  controlling  ozone,  this  rule 
only  needs  to  comply  with  section  110 
of  the  Act. 

The  State  of  California  submitted 
many  revised  rules  to  EPA  for 
incorporation  into  its  SIP  on  .November 
25.  1987.  including  the  rule  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 


Rule  4,22.  Industrial  Use  of  Organic 
Solvents.  Tehama  County  adopted  Rule 
4.22  on  August  4.  1987.  this  submitted 
rule  is  being  proposed  for  limited 
approval.  Rule  4.22  controls  the 
emission  of  volatile  organic  compounds 
(VOCs)  from  industrial  use  of  organic 
solvents.  VOCs  are  a  precursor  for 
ozone.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
THCAPCD  Rule  4. 2 2 

III.  EPA  Evaluation  and  Proposed 
.Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  1 1 0  of  the  CAA  and  40  CFR 
part  51  (Requirements  for  Preparation, 
Adoption,  and  Submittals  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policv  guidance 
documents.'  THCAPCD's  Rule  4.22 
applies  to  a  source  category-  that  is  not 
covered  by  an  applicable  CTG  and 
therefore  state  and  local  agencies  may 
determine  what  controls  are  required  by 
reviewing  the  operation  of  facilities 
subject  to  the  regulation  and  evaluating 
regulations  for  similar  sources  in  other 
areas.  Further  interpretations  of  EPA 
policy  are  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general,  the 
EPA  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP.  While  Tehama  County  is  in 
attainment  with  the  ozone  NAAQS, 
many  of  the  general  SIP  requirements 
regarding  enforceability,  for  example, 
are  still  appropriate  for  this  rule. 

There  is  currentlv  no  version  of 
THCAPCD,  Rule  4.22,  Industrial  use  of 
Organic  Solvents  in  the  SIP.  The 
submitted  rule  includes  the  following 
significant  provisions: 

•  Section  (aj  a  prohibition  of 
discharges  of  more  than  15  lbs  of  VOCs 
from  any  article,  machine,  equipment  or 
contrivance  in  which  organic  solvents 
or  any  material  containing  organic 
solvents  comes  into  contact  with  flame 
or  is  baked,  heat  cured,  or  heat 
polymerized,  in  the  presence  of  oxygen 
at  temperatures  above  400°F. 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
post- 1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24,  1987): 
"Issues  Relating  to  VOC  Regulation  Culpoints, 
Deficiencies,  and  Deviations.  Clarification  to 
appendix  D  of  November  24,  1987  Federal  Register 
document"  (Blue  Bookl  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25,  1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 


•  Section  (b)  a  prohibition  against 
discharging  more  than  40  lbs  of  VOCs 
from  any  article,  machine,  equipment  or 
contrivance  used  under  conditions  other 
than  described  under  (a). 

•  The  rule  allows  the  use  of  emission 
control  equipment  to  reduce  the 
discharge  to  no  more  than  the  limits 
specified  in  sections  (a)  and  (b). 

•  Section  (d)(1)  establishes  a  VOC 
daily  maximum  emission  limit  of  450 
lbs  for  facilities  applying  polyester 
resins  in  fiberglass  reinforced  plastic 
fabrication. 

•  Incorporates  by  reference  VOC 
emission  limits  and  other  provisions 
contained  in  40  CFR  52.254,  November 
12,  1973.  Volume  38,  No.  217. 

EPA  has  evaluated  THCAPCD's 
submitted  Rule  4.22  for  consistency 
with  the  CAA,  EPA  regulations,  and 
EPA  policy  and  has  found  that  the  rule 
will  strengthen  the  SIP.  However  the 
rule  contains  the  following  deficiencies: 

•  A  director's  discretion  to  choose 
and  approve  test  methods  to  determine 
conformance. 

•  Lack  of  specified  test  methods  or 
monitoring  protocol, 

•  No  recordkeeping  provisions. 
A  detailed  discussion  of  the  rule 

deficiencies  can  be  found  in  the 
Technical  Support  Document  for 
THCAPCD  Rule  4.22.  which  is  available 
fi-om  the  U.S.  EPA,  Region  IX  office. 

Because  the  deficiencies  identified  in 
this  rule  may  cause  enforceability 
problems.  EPA  cannot  grant  full 
approval  under  110(k)(3).  Also,  because 
the  submitted  rule  is  not  composed  of 
separable  parts  which  meet  all  the 
applicable  parts  of  the  CAA,  EPA  cannot 
grant  partial  approval  of  the  rule  under 
section  110(k){3).  However,  EPA  may 
grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3) 
fn  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations  to 
advance  the  Act's  air  quality  protection 
goals  by  strengthening  the  SIP.  In  order 
to  strengthen  the  SIP  by  advancing  the 
ozone  air  quality  protection  goal  of  the 
Act,  EPA  is  proposing  a  limited 
approval  of  THCAPCD's  Rule  4.22 
under  sections  110(k)(3)  and  301(a)  of 
the  Act.  However  this  limited  approval 
would  not  approve  Rule  4.22  as 
satisfying  any  other  specific 
requirement  of  the  act,  nor  would  it 
constitute  full  approval  of  Rule  4.22 
pursuant  to  section  110(k)(3).  Rather,  a 
limited  approval  of  this  rule  by  EPA 
would  mean  that  the  emission 
limitations  and  other  control  measure 
requirements  become  part  of  the 
California  SIP  and  are  federally 
enforceable  bv  EPA.  See,  e.g.  sections 
302(q)and  113  of  the  Act. 
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It  should  be  noted  that  the  rule 
covered  by  this  proposed  rulemaking 
has  hwen  adopted  bv  and  is  currenUy  in 
pffect  in  TCAPCD  FPAs  final  limited 
appri)val  action  will  not  prevent 
THCAPCD  or  FPA  from  enforcing  this 
rule. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  C^fficp  of  Management  and  Budget 
(C)MB)  has  e.xempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866.  Regulatory  Planning  and  Review. 

B  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10, 
1499)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  thf  intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timelv  input  bv  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications  "  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
E.xecutive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  hv  State  and  local 
g(jvernments,  or  ¥.¥.\  consults  with 
vState  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria. 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

D.  Executive  Order  13084 

Under  Executive  Order  13084. 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary  of  the  nature  of  their  concerns. 
and  a  statement  supporting  the  need  to 
issue  the  regulation,  in  addition, 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3fb)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 


a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I.  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
anv  new  requirements.  1  certif\'  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 
constitute  Federal  inquiry-  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246.  255-66  (1976):  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary"  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
mav  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule, 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  bv  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
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requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  5.  1999. 
Laura  Y'oshii. 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  99-.30237  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CO-001-035b:  UT-001-0023b;  WY-001- 
0004b:  FRL-6471-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans:  States 
of  Colorado.  Utah  and  Wyoming; 
General  Conformity 

AGENCY:  Environmental  Protection 

A-oncv  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  States  of 
Colorado,  Utah  and  VVyoming 
incorporating  the  General  Conformitv 
provisions  of  40  CFR  part  51,  subpart  VV, 
and  40  CFR  part  93,  subpart  B.  The 
implempntation  plan  revisions  were 
submitted  bv  these  States  to  satisfy  the 
requirements  of  section  176(c)  of  the 
Clean  Air  Act  for  revisions  to  the  SIP 
which  contain  criteria  and  procedures 
for  assessing  the  conformity  of  Federal 
actions  to  the  applicable 
implementation  plan,  These  States  have 
incorporated  the  Federal  General 
Conformity  provisions  into  their  SIPs  by 
reference.  Additional  information  is 
available  at  the  address  indicated  below. 
In  the  Final  Rules  section  of  this 
Federal  Register.  EPA  is  approving  the 
States'  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  20,  1999. 


addresses:  Written  comments  should 
be  addressed  to:  Richard  R.  Long, 
Director,  Air  &  Radiation  Program  (SP- 
AR), United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  500,  Denver,  Colorado 
80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  8,  Air  & 
Radiation  Program,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202- 
2466 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Houk,  Air  &  Radiation  Program  (SP- 
AR). United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  500,  Denver.  Colorado 
80202-2466: ph. (303)  312-6446. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
section  of  this  Federal  Register. 

Dated:  October  13,  1999 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
[FR  Doc.  99-30233  Filed  ll-18-<39;  8:45  am) 
BILLING  CODE  6S60-50-P 


ENVIRONfWIENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-6478-3] 

Outer  Continental  Shelf  Air 
Regulations  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 

ApiMirv  (EPA). 

ACTION:  Proposed  rule;  consistency 
update. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  32S(a)(l)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD)  and 
Ventura  County  Air  Pollution  Control 
District  (Ventura  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 


above  Districts,  contained  in  the 
Technical  Support  Document,  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
December  20,  1999. 
ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 
16  Section  XIX,  Envirorunental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawlhorne  St.,  San  Francisco,  CA 
94105. 

DOCKET:  Supporting  information  used  in 
developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No."  A-93-16  Section  XIX. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 
EPA  Air  Docket  (Air-4).  Attn:  Docket 

No.  A-93-16  Section  XIX. 

Environmental  Protection  Agency,  Air 

Division.  Region  9,  75  Hawthorne  St.. 

San  Francisco.  CA  94105. 
EPA  Air  Docket  (LE-131),  Attn:  Air 

Docket  No.  A-93-16 

Section  XIX.  Environmental 
Protection  Agency,  401  M  Street  S\V. 
Room  M-1500,  VVashington,  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT; 
Christine  Vinevard,  Air  Division  (Air-4), 
U.S.  EPA  Region  9.  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  4,  1992,  EPA 
promulgated  40  CFR  part  55. '  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state  _ 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 


'  The  reader  may  refer  to  the  Nolice  of  Proposed 
Rulemaking.  December  5,  1991  (56  FR  63774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4.  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 
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such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  Cn.\.  Because  the  OCS 
requirements  are  based  on  onshore 
re()uirements.  and  onshore  requirements 
m<tv  change,  section  328(a)(1)  requires 
that  EP.\  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

F'ursuant  to  §  55.12  of  the  OCS  rule, 
I  (insi.stencv  reviews  will  occur  (1)  At 
least  annually:  (2)  Upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
When  a  state  or  local  agency  submits  a 
rule  to  EP.-\  to  be  considered  for 
inc.orpfjratinn  bv  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by  two 
local  air  pollution  control  agencies. 
Public  comments  received  in  writing 
within  30  days  of  publication  of  this 
document  will  be  considered  by  EPA 
before  publishing  a  final  rule. 

.Section  328ia)  of  the  Act  requires  that 
EP.-\  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
recjuirements  Tn  comply  with  this 
statutory  mandate.  EP.-\  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EP.As  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result.  EP.\  mav  be  incorporating  rules 
intf)  part  55  that  do  not  conform  to  all 
of  EPAs  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act. 

Consistenc  y  updates  may  result  in  the 
inclusion  of  state  or  local  rules  or 
regulations  into  part  55.  even  though  the 
same  rules  mav  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP  InclusKm  in  the  OCS  rule  does  not 
implv  that  a  rule  meets  the  requirements 
of  the  .\c.\  for  SIP  approval,  nor  does  it 
implv  that  the  rule  will  be  approved  by 
EP.\  for  inclusion  in  the  SIP. 

II.  EPA  Evaluation  and  Proposed 
Action 

In  updating  40  CFR  part  55,  EPA 
re\iewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  thev  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 


not  arbitrary  or  capricious,  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules,-  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  rules  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  rules  applicable  to  OCS 
sources  for  which  the  Santa  Barbara 
County  APCD  is  designated  as  the  CO  A: 

1.  The  following  rule  was  submitted 
as  a  revision  to  existing  requirements: 
Rule  102    Definitions  (Adopted  5/10/ 

99) 

2.  The  following  new  rules  were 
submitted: 

Rule  106    Notice  to  Comply  for  Minor 
Violations  (Adopted  7/5/99) 

Rule  352     Natural-Gas  Fired  Fan-Type 
Central  Furnaces  and  Residential 
Water  Heaters  (Adopted  9/16/99) 

Rule  353     Adhesives  and  Sealants 
(Adopted  8/19/99) 

Rule  808    New  Source  Review  for 
Major  Sources  of  Hazardous  Air 
Pollutants  (Adopted  5/20/99) 

B.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  proposing  to  make  the 
following  new  rule  applicable  to  OCS 
sources  for  which  the  Ventura  County 
APCD  is  designated  as  the  COA  and  to 
delete  two  obsolete  rules: 

1 .  The  following  new  rule  was 
submitted: 

Rule  74.1 1.1     Large  Water  Heaters  and 
Small  Boilers  (Adopted  9/14/99) 

2.  The  following  obsolete  rules  are 
being  deleted  from  40  CFR  Part  55: 
Appendix  II-B     Best  Available  Control 

Technology  Table 
Appendix  IV-A    Soap  Bubble  Tests 

ED.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  (E.O.) 
12866,  Regulatory  Planning  and  Review. 

B.  Executive  Order  13132 

Federalism  (64  FR  43255,  August  10. 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 


-  Each  COA  which  has  been  delegated  the 
authoritv  to  implenient  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 
on.shore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55.  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14  (c)(4). 


Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timelv  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. "  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pav  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  \arious 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C  Executivp  Order  13045 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O, 
12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  oi 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  E.O.  13045  because  it  is 
does  not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 
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D.  Executive  Order  13084 

Under  Executive  Order  13084, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments,  EPA  may 
not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessar\'  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summary-  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities."  Today's  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  3(b)  of  E.O. 
13084  do  not  apply  to  this  rule. 

E.  Regulator}'  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  anv 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
rpquirements  but  simply  approve 
r.'quirpments  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify'  that  thi^ 
action  will  not  have  a  significant 
economic  impact  gn  a  substantial 
number  of  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  flexibility  analysis  would 


constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  action,s  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA.  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

F.  Unfunded  Mandates  — 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetarj-  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  SlOO 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  SlOO  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides,  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter.  Permits.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  Novembers,  1999. 
Laura  Yoshii. 

Deputy  Regional  Administrator,  Region  IX, 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 

amended  as  follows: 


PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  §  7401  et  seq.)  as  amended  bv 
Public  Law  101-549. 


2.  Section  55.14  is  proposed  to  be 
amended  bv  revising  paragraphs 
(e)(3)(ii)(F)'and  (e)(3)(ii){H)  to  read  as 
follows: 

§55.14     Requirements  tna-  aDp!\  tc  OCS 
sources  located  within  25  "^  es  :'  states 
seaward  boundaries  by  stare 
*  *  ■ 

(e)  *   •   * 

(3)  *   *   * 

(ii)  *   *   * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 
***** 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

***** 

3.  Appendix  A  to  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(6)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 


California 

***** 

(b)  Local  requirements. 
***** 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  Countv  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Kule  102     Definitions  (Adopted  5/20/99) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  106    Notice  to  Comply  for  Minor 

Violations  (Adopted  7/15/99) 
Rule  201     Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 
Rule  203     Transfer  (Adopted  4/1 7/97) 
Rule  204     Applications  (Adopted  4/17/97) 
Rule  205     Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to 

Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210     Fees  (Adopted  4/1 7/97) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301     Circumvention  (Adopted  10/23/ 

78) 
Rule  302     Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305     Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  Fumes-Northern  Zone 

(Adopted  10/23/78) 
Rule  307     Particulate  Matter  Emission 
Weight  Rate-Southern  Zone  (Adopted 

10/23/78) 
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Rule  308    Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312     Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317    Organic  Solvents  (Adopted  10/23/ 

"HI 
Rule  MO    Vacuum  Producing  Devices  or 
Svstems-Soufhern  Zone  (Adopted  10/23/ 
78) 
Rule  321     Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322     Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323     Architectural  Coatings  (Adopted 

7/18/96) 
Rule  324     Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330     Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products  (Adopted  4/21/ 
95) 
Rule  331     Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 
Producing  Systems.  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 
Rule  333    Control  of  Emissions  from 
Reciprocating  Internal  Combustion 
Engines  (Adopted  4/17/97) 
Rule  342     Control  of  Oxides  of  Nitrogen 
(,MO\)  from  Boilers.  Steam  Generators 
and  Process  Heaters)  (Adopted  4/17/97) 
Rule  343     Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Kulf  i44     Petroleum  Sumps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  .i52    Natural  Gas-Fired  Fan-Type 

Central  Furnaces  and  Residential  Water 
Heaters  (Adopted  9/16/99) 
Rule  353    Adhesives  and  Sealants  (Adopted 

8/19/99) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  370     Potential  to  Emit— Limitations  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505     Breakdown  Conditions  Sections 

A..B.1,.  and  D.  only  (Adopted  10/23/78) 
Rule  603     Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformity  (Adopted  10/ 

20/94) 
Rule  801     New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802    Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803    Prevention  of  Significant 
Deterioration  (Adopted  4/17/97) 
Rule  804     Emission  Offsets  (Adopted  4/17/ 

't7) 
Rule  805    Air  Quality  Impact  Analysis  and 
Modeling  (Adopted  4/17/97) 


Rule  808  New  Source  Review  for  Major 
Sources  of  Hazardous  Air  Pollutants 
(Adopted  5/20/99) 

Rule  1301     Part  70  Operating  Permits— 
>     General  Information  (Adopted  4/17/97) 

Rule  1302  Part  70  Operating  Permits- 
Permit  Application  (Adopted  11/09/93) 

Rule  1303  Part  70  Operating  Permits- 
Permits  (Adopted  11/09/93) 

Rule  1304     Part  70  Operating  Permits — 
Issuance,  Renewal.  Modification  and 
Reopening  (Adopted  11/09/93) 

Rule  1305  Part  70  Operating  Permits- 
Enforcement  (Adopted  11/09/93) 

***** 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2     Definitions  (Adopted  11/10/98) 
Effective  Date  (Adopted  5/23/72) 
Severability  (Adopted  11/21/78) 
Zone  Boundaries  (Adopted  6/14/77) 
Permits  Required  (Adopted  6/13/ 


Rule  5 
Rule  6 
Rule  7 
Rule  10 
95) 
Rule  11 


Definition  for  Regulation  II 

(Adopted  6/13/95) 
Rule  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13     Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/ 

95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 


95) 
Rule  19 

72) 
Rule  20 

72) 
Rule  23 


Posting  of  Permits  (Adopted  5/23/ 
Transfer  of  Permit  (Adopted  5/23/ 


Exemptions  from  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1     New  Source  Review — Definitions 

(Adopted  1/13/98) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  1/13/98) 
Rule  26.3     New  Source  Review — Exemptions 

(Adopted  1/13/98) 
Rule  26.6     New  Source  Review — 

Calculations  (Adopted  1/13/98) 
Rule  26.8     New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  1/13/98) 
Rule  28     Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances,  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33     Part  70  Permits — General  (Adopted 

10/12/93) 
Rule  33.1     Part  70  Permits— Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  10/12/93) 


Rule  33.3    Part  70  Permits— Permit  Content 

(Adopted  10/12/93) 
Rule  33.4     Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5     Part  70  Permits — Time  frames  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6     Part  70  Permits — Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/ 

93) 
Rule  33.7    Part  70  Permits— Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9     Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10     Part  70  Permits — General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34     .^cid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review— Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Rule  42     Permit  Fees  (Adopted  6/22/99) 
Rule  44    Exemption  Evaluation  Fee 

[Adopted  0/10/96) 
Rule  45     Plan  Fees  (Adopted  6/19/90) 
Rule  47     Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  .50    Opacity  (Adopted  2/20/79) 
Rule  52     Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53     Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54     Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56     Open  Fires  (Adopted  3/29/94) 
Rule  57     Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60     New  Non-Mobile  Equipment-Sulfur 

Dioxide.  Nitrogen  (Kides.  and 

Particulate  Matter  (.adopted  7/8/72) 
Rule  62.7     Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63     Separation  and  Combination  of 

Emission.s  (.Adopted  11/21/78) 
Rule  64     Sulfur  Content  of  Fuels  (.adopted 

4/13/99) 
Rule  67     Vacuum  Producing  Devices  . 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6'16/92) 
Rule  71.2     Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89)  " 
Rule  71.3     Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4     Petroleum  Sumps.  Pits.  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5     Glycol  Dehydrators  (.adopted  12/ 

13/94) 
Rule  72     New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74     Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2     Architectural  Coatings  (Adopted 

08/11/92) 
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Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  11/10/98) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2    Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7    Fugitive  Emissions  of  Reactive 
Organic  Compounds  at  Petroleum 
Refineries  and  Chemical  Plants  (Adopted 
10/10/95) 
Rule  74.8    Refinery  Vacuum  Producing 
Systems,  Waste-water  Separators  and 
Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10     Components  at  Crude  Oil 
Production  Facilities  and  Natural  Gas 
Production  and  Processing  Facilities 
(Adopted  3/10/95) 
Rule  74.11     Natural  Gas-Fired  Residential 
Water  Heaters-Control  of  NOx  (Adopted 
4/9/85) 
Rule  74.11.1     Large  Water  Heaters  and  Small 

Boilers  (Adopted  9/14/99) 
Rule  74.12     Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15     Boilers,  Steam  Generators  and 
Process  Heaters  (5MM  BTUs  and  greater) 
(Adopted  11/8/94) 
Rule  74.15.1     Boilers,  Steam  Generators  and 
Process  Heaters  (1-5MM  BTUs)(Adopted 
6/13/95) 
Rule  74.16     Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23     Stationary  Gas  Turbines 

(Adopted  10/10/95) 
Rule  74.24     Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1     Pleasure  Craft  Coating  and 
Commercial  Boatyard  Operations 
(Adopted  ll/10/9'8) 
Rule  74.26     Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 
Storage  Tank  Degassing  Operations 
(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102     Source  Tests  (Adopted  11/21/78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155     Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
***** 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  721 

[OPPTS-5063~    FRL-6385--e' 
PIN  207&-AB27 

Proposed  Revocation  of  Significant 
New  Use  Rules  for  Certain  Chemical 
Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
significant  new  use  rules  (SNURs)  for  2 
substances  promulgated  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  based  on  new  data.  Based 
on  the  new  data  the  Agency  no  longer 
finds  that  activities  not  described  in  the 
corresponding  TSCA  section  5(e} 
consent  order  for  these  chemical 
substances  may  result  in  significant 
changes  in  human  or  environmental 
exposure. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-50637,"  must  be 
received  on  or  before  December  20, 
1999 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPPTS-50637  in  the 
subject  line  on  the  first  page  of  your 
response 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Joe  Carra. 
Deputy  Director,  Office  of  Pollution 
Prevention  and  Toxics  (7401), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460; 
telephone  numbers:  (202)  554-1404  and 
TDD:  (202)  554-0551;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460:  telephone 
number:  (202)  260-1857;  e-mail  address: 
alwood.jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture,  import, 
process,  or  use  the  chemical  substances 
contained  in  this  proposed  rule. 


Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


NAICS 


Chemical  man- 
ufacturers 


325 


Petroleum  and 
coal  product 
industnes 


324 


Examples  of 
Potentially  Af- 
fected Entities 


Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 


Manufacturers, 
importers, 
processors, 
and  users  of 
chemicals 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  721.5.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  imder  "FOR 
FURTHER  INFORMATION  CONTACT." 

B.  How  Can  1  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations  '  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-50637.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
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those  documents.  The  public  version  of 

the  nfficial  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  thp  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center. 
North  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St  ,  SVV.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C  Hnw  and  to  Whom  Do  I  Submit 

Comm(^nts'' 

You  mav  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  vou  identify  docket 
control  number  OPPTS-50637  in  the 
subject  line  on  the  first  page  of  your 
r>*sponse. 

1    B\  mail  Submit  your  comments  to: 
Document  Ccmtrol  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT).  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  East  Tower  Rm. 
C;-099.  Waterside  Mall.  401  M  St..  SW., 
Washington.  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p  m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-709,^ 

3  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  •  (ippt.ncic@epa.gov,"  or  mail  your 
computer  disk  t(i  the  address  identified 
above  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  G  1  '8.0  or  ASCII  fde 
format  .Ml  comments  in  electronic  form 
must  be  identified  bv  docket  control 
number  OPPTS--=i0fiJ7.  Electronic 
comments  mav  also  be  filed  online  at 
many  Federal  Depositorv'  Libraries. 

D  How  ShnulH  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  anv  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
vou  submit  to  EPA  in  response  to  this 
doc  ument  as  CBI  bv  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 


procedures  set  forth  in  40  CFR  part  2. 
in  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  (questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  technical  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT." 

£.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  yoii 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

In  the  Federal  Register  referenced  for 
each  substance,  OPPTS-50591C,  luly 
22. 1992,  57  FR  32441  and  OPPTS- 
50615,  May  27,  1994,  j9  FR  27474 
establishing  significant  new  uses  for  the 
substances,  EPA  issued  a  SNUR. 
Because  of  additional  data  EPA  has 
received  for  these  substances.  EPA  is 
proposing  to  revoke  the  significant  new 
use  and  recordkeeping  requirements  for 
the  following  chemical  substances 


under  40  CFR  part  721 ,  subpart  E,  In 
this  unit,  EPA  provides  a  brief 
description  for  the  substances, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  basis  for 
the  revocation  of  the  TSCA  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation  removed  in  the  regulatory 
text  section  of  this  proposed  rule. 
Further  background  information  for  the 
substances  is  contained  in  Unit  I.B.2  of 
this  document. 

PMN  Number  P-88-1 763 

Chemical  name:  Ethane.  2-chloro- 

1.1.1.2-tetrafluoro-. 
CAS  number:  2837-89-0. 
Federal  Register  publication  date  and 
reference:  ]u\\  22,  1992  (57  FR  32441). 
Docket  number:  OPPTS-50591C. 
Basis  for  revocation  of  SST '/?;  EPA 
received  and  evaluated  the  following 
toxicity  testing.  A  chronic  inhalation 
study  in  rats  showed  no  significant 
effects  at  2.000,  10.000  or  50.000  parts 
per  million  (ppm).  For  a  90-day 
inhalation  study  in  mice,  the  No 
Observed  Adverse  Effect  Level  (NOAEL) 
was  15,000  ppm  with  reduced  response 
to  sound  at  50.000  ppm.  In  a  90-day 
inhalation  study  in  rats,  the  NOAEL  was 
5.000  ppm  (3.200  mg/kg/day)  for  males 
based  on  lower  serum  triglyceride  levels 
and  decreased  arousal  at  15.000  ppm: 
the  NOAEL  for  females  was  15,000  ppm. 
In  a  28-day  inhalation  study  in  rats,  the 
PMN  substance  caused  lethargy  at 
50.000  ppm.  In  a  developmental  toxicity 
study  in  rats  by  inhalation,  the  only 
effects  were  reduced  maternal  weight 
gain  and  reduced  response  to  sound  at 
50.000  ppm.  There  were  no  fetal  effects. 
In  a  rabbit  development  toxicity  study 
(inhalation),  there  was  reduced  activity 
in  maternal  animals  at  50,000  ppm.  In 
addition,  a  cardiac  sensitization  study 
in  dogs,  showed  effects  at  25.000  ppm 
but  not  at  10,000  ppm.  The  substance 
was  negative  in  the  Ames  assay  and  the 
mouse  micronucleus  assay.  Based  on 
the  assessment  of  these  test  data,  EPA 
determined  that  it  could  no  longer 
support  an  unreasonable  risk  finding 
under  section  5(e)  of  TSCA  and  has 
revoked  the  consent  order.  EPA  can  no 
longer  make  the  finding  that  activities 
not  described  in  the  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposure. 
CFR  citation:  40  CFR  721,3180. 

PMN  Number  P-9^-1 235 

Chemical  name:  2-Propenoic  acid  3- 
(trimethoxysilyl)  propyl  ester. 
CAS  number:  Not  available. 
Federal  Register  publication  date  and 
reference:  Mav  27,  1994  (59  FR  27474). 
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Docket  number:  OPPTS-50615, 
Basis  for  revocation  ofSNUR:  Based  on 
short  term  studies  on  a  series  of  acrylate 
substances  and  long  term  dermal 
bioassays  on  thethyiene  glycol 
diacrylate  and  triethylene  glycol 
dimethacrylate,  EPA  no  longer  supports 
a  carcinogenicity  concern  for  this 
substance.  Based  on  that  assessment, 
EPA  can  no  longer  make  the  finding  that 
activities  not  described  in  the  PMN  may 
result  in  significant  changes  in  human 
exposure. 
CFR  citation:  40  CFR  721.8654. 

B  What  IS  the  Agency's  Authority  for 
Taking  this  Action? 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  proposed  revocation.  EPA 
concluded  that  regulation  was 
warranted  based  on  available 
information  that  indicated  activities  not 
described  in  the  TSCA  section  5(e) 
consent  order  or  the  PMN  might  result 
in  significant  changes  in  human  or 
environmental  exposure  as  described  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
findings,  SNURs  were  promulgated. 

EPA  has  revoked  the  TSCA  section 
5(e)  consent  order  that  is  the  basis  for 
one  of  the  SNURs  and  no  longer  finds 
that  activities  other  than  those  described 
in  the  TSCA  section  5(e)  consent  order 
or  the  PNfN  mav  result  in  significant 
changes  in  human  or  environmental 
exposure.  The  revocation  of  SNUR 
provisions  for  these  substances  is 
consistent  with  the  findings  set  forth  in 
the  preamble  to  the  proposed  revocation 
of  each  individual  SNUR. 

Therefore,  EPA  is  proposing  to  revoke 
the  SNUR  provisions  for  these  chemical 
substances.  When  this  revocation 
becomes  final.  EPA  will  no  longer 
require  notice  of  intent  to  manufacture, 
import,  or  process  these  substances.  In 
addition,  export  notification  under 
section  12(bJ  of  TSCA  will  no  longer  be 
rpquired. 

III.  Regulator>  Asse.ssment 
Requirements  > 

This  proposed  rule  revokes  or 
eliminates  an  existing  regulatory 
requirement  and  does  not  contain  anv 
new  or  amended  requirements.  As  such. 
the  Office  of  Management  and  Budget 
(OMBj  has  exempted  these  tvpes  of 
actions  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Planning  and  Review"  (58  PR  51735. 
October  4,  1993). 

Since  this  proposed  rule  does  not 
impose  any  requirements,  it  does  not 
contain  an\-  information  collections 
subject  to  approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
spq..  or  require  any  other  action  under 


Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4). 

Nor  does  it  require  any  prior 
consultation  as  specified  bv  Executive 
Order  12875,  entitled  "Enhancing  the 
Intergovernmental  Partnership"  (58  FR 
58093.  October  28,  1993),  or  special 
considerations  as  required  bv  Executive 
Order  12898.  entitled  "Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations"  (59  FR  7629.  February  16, 
1994)  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997).  ' 

On  August  4.  1999,  President  Clinton 
issued  a  new  executive  order  on 
Federalism.  Executive  Order  13132  (64 
FR  43255,  August  10,  1999),  which  will 
take  effect  on  November  2,  1999.  In  the 
interim,  the  current  Executive  Order 
12612  (52  FR  41685,  October  30,  1987) 
on  Federalism  still  applies.  This 
proposed  rule  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  12612. 

'  In  addition,  pursuant  to  section  605fb) 
of  the  Regulator}^  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.).  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  on  June  2,  1997  (62 
FR  29684)  (FRL-5597-1) and  was 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  1, 1999. 

Ward  Penberthy. 

Acting  Director,  Chemical  Control  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

l.The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 


§  §  721 .31 80,  721 .8654     [Removed] 

2.  By  removing  §  §  721.3180  and 
721.8654. 

|FR  Doc,  99-30241  Filed  11-18-99:  8:45  ami 
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Authority:  15  U.S.C.  2604,  2607,  and  2625 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[WT  Docket  96-i98   FCC  99-181] 

Access  to  Internet  Telephony  and 
Computer  Based  Equipment  by 
Persons  With  Disabilities 

agency:  Federal  Communications 

(Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  This  document  examines  the 
need  and  legal  basis  for  applying  rules 
similar  to  those  developed  for 
telecommunications  services  and 
customer  premise  equipment  pursuant 
to  section  255  to  internet  telephony  and 
computer  based  equipment  that 
performs  the  same  functions  that 
customer  premise  equipment  performs. 
DATES:  Comments  are  due  January  13. 
2000  and  reply  comments  are  due  on 
Februar\-  14,  2000. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission, 
445  Twelfth  Street  S.W.,  Room  T\V- 
A325.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Blackler.  Common  Carrier  Bureau. 
202-418-0491. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  further 
Notice  of  Inquiry  in  WT  Docket  96-198, 
adopted  on  July  14.  1999  and  released 
on  September  29.  1999.  The  full  text  of 
the  Notice  of  Inquiry,  including 
Commissioners'  statements,  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center,  445  Twelfth  Street, 
SW,  Room  CY-257.  Washington,  D.C. 
Alternate  formats  (computer  diskette, 
large  print,  audio  cassette  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Martha  Contee  at  (202) 
418-0260  (voice),  (202)  418-2555 
(TTY),  or  at  mcontee@fcc.gov.  The 
Further  Notice  of  Inquin,'  can  be 
downloaded  in  WP  or  ASCII  text  at: 
http//www.  fcc.gov/dtf/. 

Summary  of  further  Notice  of  Inquiry 

I.  Overview 

1.  We  are  cognizant,  in  general,  of  the 
speed  with  which  innovative  next 
generation  technologies  are  changing 
the  way  communications  services  are 


63278 


Federal  Register 'Vol.  64.  Nn.  223 /Friday,  November  19.  1999 /Proposed  Rules 


offered  to  the  public,  and  the  challenges 

posed  to  the  disability  community  by 
these  new  technologies  if  they  are  not 
accessible  We  lack,  however, 
knowledge  of  the  specific  characteristics 
(jf  those  changes,  and  the  implications 
for  accessibility  for  people  with 
disabilities.  Given  the  rapid  evolution  of 
communications  and  the  pace  of 
technological  innovation,  we  need  to 
ensure  that  as  new  services  and 
networks  are  developed  they  are 
designed  to  provide  access  to  persons 
with  disabilities. 

2.  All  paper  filings  must  be  sent  to  the 
Commission's  Secretary,  Magalie  Roman 
Salas,  Office  of  the  Secretar\-,  Federal 
Communications  Commission,  445 
Twelfth  Street  S.VV  .  Room  T\V-A325, 
Washington,  DC  20554.  Accordingly,  we 
are  issuing  this  Notice  of  Inquiry  (NOI) 
to  aid  our  understanding  of  the  access 
issues  presented  bv  communications 
services  and  equipment  not  covered  by 
the  section  255  rules.  Our  goal  is  to  take 
full  advantage  of  the  promise  of  new- 
technology,  not  onlv  to  ensure  that 
advancements  do  not  leave  people  with 
disabilities  behind,  but  also  to  harness 
the  power  of  innovation  to  break  down 
the  accessibility  barriers  we  face  today 
and  prevent  their  emergence  tomorrow. 
While  we  are  interested  in  all  aspects  of 
communications  technology  that  may 
present  accessibility  issues,  we 
specifically  request  information  on  two 
types.  Internet  telephony  and  computer- 
based  equipment  that  replicates 
telecommunications  functionality. 

II.  Internet  Telephony 

3.  Internet  Protocol  telephony 
("Internet"  or  "IP"  telephony)  services 
enable  real-time  voice  transmission 
using  the  Internet  Protocol  (IP),  a 
packet-switched  communications 
protocol.  The  services  can  be  provided 
in  two  basic  ways:  computer-to- 
computer  IP  telephony  conducted 
through  special  software  and  hardware 
at  an  end  users  premises;  or  phone-to- 
phone  IP  telephony  conducted  through 
"gateways  '  that  enable  applications 
originating  and/or  terminating  on  the 
public  switched  network  Phone-to- 
phone  IP  telephony  is  provided  through 
computer  gateways  that  allow  end  users 
to  make  and  receive  calls  using  their 
traditional  telephones  Gateways 
translate  the  circuit-switched  voice 
signal  into  IP  packets,  and  vice  versa, 
and  perform  associated  signalling. 
control,  and  address  translation 
functions  The  voice  communications 
can  then  be  transmitted  along  with  other 
data  on  the  "public"  Internet,  or  can  be 
routed  through  intranets  or  other  private 
data  networks  for  improved 
performance. 


4.  We  ask  conunenters  to  provide  any 
further  information  as  to  the  extent  to 
which  phone-to-phone  IP  telephony 
services  might  impact  the  disability 
community,  and  the  steps,  we  should 
take  to  address  any  adverse  impacts  in 
order  to  fulfill  the  goals  of  section  255, 
or  otherwise  promote  the  accessibility  of 
this  technology.  Commenting  parties 
should  offer  specific  suggestions  as  to 
the  appropriate  role  for  the  Commission 
in  guaranteeing  access  and  the  statutory 
basis  for  that  role.  For  example, 
commenters  should  address  ways  in 
which  phone  to  phone  IP  telephony 
may  be  interpreted  as  falling  within  the 
purview  of  section  255.  Commenters 
should  provide  specific  definitions  of 
the  services  or  equipment  to  which  the 
statute  might  apply,  and  the  appropriate 
means  of  limiting  its  application  to  only 
those  services  and  equipment. 
Commenters  should  address  the  ways,  if 
any.  in  which  industry  bodies  can 
ensure  access  without  regulatory  action. 
Commenters  should  also  describe  the 
specific  access  issues  or  experiences 
that  might  arise  with  IP  telephony.  For 
example,  will  TTY  tones  be  adequately 
transmitted  in  a  packet-switched 
environment?  Will  persons  with  speech 
disabilities  whose  speech  patterns  and 
voice  outputs  from  alternative  and 
augmentative  communications  devices 
may  fall  outside  of  traditional  voice 
patterns,  face  additional 
communications  barriers  with 
packetized  voice  services? 

5.  We  further  ask  commenters  to 
address  what  efforts  manufacturers  of 
equipment  that  performs  phone-to- 
phone  IP  telephony  functions  and 
providers  of  phone-to-phone  IP 
telephony  services  are  currently  making 
to  ensure  that  such  equipment  and 
services  are  accessible.  What 
improvements  in  accessibility  may  be 
possible  through  the  use  of  phone-to- 
phone  IP  telephony?  Are  there  natural 
opportunities  for  incorporating 
accessibility  into  IP  telephony?  Can 
greater  accessibility  be  achieved  if 
requirements  are  adopted  early  in  the 
development  of  IP  Telephony?  Is  it 
possible  that  greater  levels  of 
accessibility  will  be  readily  achievable 
with  IP  telephony  than  conventional 
telephony?  How  will  compatibility  with 
assistive  technology  affect  the  use  of  IP 
telephony? 

6.  Commenters  should  also  address 
the  extent  to  which  IP  telephony  is  now. 
or  soon  will  be.  an  effective  substitute 
for  conventional  circuit-switched 
telephony.  As  Internet  usage  grows, 
phone-to-phone  voice  IP  telephony  may 
be  used  with  increasing  frequency  as  an 
alternative  to  more  traditional  telephone 
service.  How  extensive  is  Internet 


telephony  usage  today?  What  is  the 
projected  usage  of  Internet  telephony  in 
the  near  future?  What  is  the  projected 
use  of  various  kinds  of  IP  telephony  by 
persons  with  disabilities? 

7.  Commenters  are  asked  to  describe 
differences  in  characteristics  between 
computer-based  and  phone-based  IP 
telephony,  and  whether  such 
differences  merit  different  treatment  by 
the  Commission.  Given  the  rapid  pace 
of  technological  change  in  the 
telecommunications  marketplace,  we 
also  ask  commenters  to  apprise  us  of 
any  new  technologies  that  may  impact 
the  availability  of  accessible  services 
and  equipment. 

III.  Computer  Based  Equipment 

8.  We  also  seek  comment  on  another 
aspect  of  the  network  of  the  future — the 
movement  of  telecommunications  and 
information  service  functions  from  the 
network,  or  the  terminal  equipment 
which  connects  directly  to  the  network, 
into  computer  equipment  which  does 
not  connect  to  the  network  directly. 
This  computer  hardware  and  software  is 
not  typically  regarded  as  CPE,  but  may, 
in  fact,  deliver  the  same  functions  we 
seek  to  make  accessible.  For  instance, 
voicemail,  interactive  menus,  or  phone- 
to-phone  IP  telephony  in  current 
network  topologies  can  reside  in 
equipment  located  on  the  service 
provider's  premises,  but  such 
functionalities  are  also  available  in 
several  forms  to  end  users  on  their  own 
premises.  For  example,  voicemail  can  be 
purchased  from  a  carrier,  can  be 
provided  via  software  and  a  private 
branch  e.xchange  (PBX).  or  can  be 
provided  through  a  computer  that 
coruiects  with  the  PBX.  but  is  not 
generally  regarded  as  part  of  the  PBX.  It 
is  this  latter  application  as  to  which  we 
seek  comment. 

9.  These  software  applications  shift 
the  potential  for  accessibility  solutions 
from  the  core  of  the  network  to  the  end 
user's  premises.  We  therefore  ask 
commenters  to  address  whether 
equipment  that  provides  these 
capabilities,  but  which  does  not  connect 
directly  into  the  public  network  (or 
otherwise  directly  receive  the 
transmission  of  the 
telecommunications),  should  be 
considered  to  be  CPE  subject  to  the 
requirements  of  section  255.  We  note, 
for  example,  that  this  Order  does  not 
currently  reach  a  software  telephone  or 
the  personal  computer  on  which  it 
resides,  even  though  it  performs  the 
same  functions  as  the  traditional 
telephone. 

10.  We  ask  commenters  to  address  the 
need  to  include  this  computer-based 
equipment  as  CPE  or  otherwise  apply 
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the  provisions  of  these  rules  to  that 
equipment  in  order  to  ensure  access.  We 
also  ask  commenters  to  address  whether 
failure  to  bring  such  equipment  within 
the  scope  of  section  255  would  create  a 
serious  gap  in  coverage  that  would 
interfere  with  our  ability  to  effectivelv 
implement  its  provisions.  Commenters 
should  offer  suggestions  as  to  the 
appropriate  role  for  the  Commission  in 
ensuring  access  for  this  kind  of 
equipment  and  the  statutory  basis  for 
that  role.  We  also  ask  about  the 
potential  for  this  kind  of  equipment  for 
improving  accessibility  and  its 
compatibility  with  assistive  technology. 
Is  it  possible  that  greater  levels  of 
accessibility  will  be  readily  achievable 
if  this  kind  of  equipment  has 
accessibility  requirements? 

IV'.  Procedural  Matters 

11.  Pursuant  to  §§  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  as  follows: 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

12.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completmg  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address. 
cind  th(>  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  copy  by  Internet  e-mail.  To 
get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <vour  Pinail 
address>."  A  sample  form  and 
directions  will  be  sent  in  replv. 

13.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  .All  paper  filings 
must  be  sent  to  the  Commission's 
Secretary.  Magalie  Roman  Salas,  Office 
of  the  Secretary.  Federal 
Communications  Commission.  445 
Twelfth  Street  S,\V..  Room  TW'-A325. 
Washington,  DC  20554. 

14  Parties  who  choose  to  file  by 
paper  should  also  submit  their 


comments  on  diskette  to  Al  McCloud, 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  445 
Twelfth  Street  SW.  Room  6-A423. 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM-compatible 
format  using  WordPerfect  5.1  for 
Windows  or  a  compatible  software.  The 
diskette  should  be  accompanied  by  a 
cover  letter  and  should  be  submitted  in 
read-only  mode.  The  diskette  should  be 
clearly  labeled  with  the  commenter's 
name,  proceeding,  including  the  lead 
docket  number  in  the  proceeding  (CC 
Docket  No.  96-198).  type  of  pleading 
(comment  or  reply  comment),  date  of 
submission,  and  the  name  of  the 
electronic  file  on  the  diskette.  The  label 
should  also  include  the  following 
phrase  (Disk  Copy— Not  an  Original.) 
Each  diskette  should  contain  only  one 
party's  pleadings,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
should  send  diskette  copies  to  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  1231  20th  St.  NW,  Washington.  DC 
20037. 

15.  Alternate  formats  (computer 
diskette,  large  print,  audio  cassette  and 
Braille)  are  available  to  persons  with 
disabilities  by  contacting  Martha  Contee 
at  (202)418-0260  (voice),  (202)418-2555 
(TTY),  or  at  mcontee@fcc.gov.  The 
Further  Notice  of  Inquiry  can  be 
downloaded  in  Wp  or  ASCII  test  at: 
http://www.fcc.gov/dtf/. 

V.  Ordering  Clauses 

16.  The  authority  contained  in 
sections  1,  2,  4,  201(b),  208,  251(a)(2), 
255,  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152,  154,  201(b),  208,  251(a)(2),  255. 
303(r),  this  Notice  of  Inquiry  IS 
ADOPTED  and  comments  ARE 
REQUESTED. 

Federal  Cdmmiinications  Commission. 

William  I    (.at(in. 

Deputy  Secretary. 

IFR  Dnr.  qq-.-?0092  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
49CFRCh.  I 

Office  of  the  Secretary 

[Docket  OST-1 996-1 8801 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Air  Travel 

AGENCY:  ( )tfi(;e  of  the  Secretarv',  DOT. 
ACTION:  .Notice  of  public  meeting. 


SUMMARY:  DOT  is  convening  a  public 
meeting  to  discuss  whether  the 
Department  should  commence  a 
rulemaking  to  require  certain  additional 
accommodations  for  hearing-impaired 
passengers  under  the  Air  Carrier  Access 
Act  of  1986.  This  notice  announces  the 
date,  time,  location,  and  procedures  for 
the  public  meeting. 

DATES:  The  public  meeting  is  scheduled 
for  November  30.  1999.  from  9  a.m.  to 
5  p.m.  EST. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  2101  at  the  Department  of 
Transportation,  400  Seventh  Street. 
SW    Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Sophy  Chen.  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  telephone  number  (202) 
366-9353  or  via  email  at 
sophy.chen@ost.dot.gov;  or  Robert 
Ashby.  Deputy  Assistant  General 
Counsel  for  Regulation  and 
Enforcement,  telephone  number  (202) 
366-9310  (voice)  or  (202)  755-7687 
(TDD),  or  via  email  at 
bob.ashby@ost.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  a  Ncnember  1996  notice  of 
proposed  rulemaking  (NPRM).  the 
Department  proposed  to  amend  the 
Department's  Air  Carrier  Access  Act 
(ACAA)  rules  regarding  seating 
accommodations  for  individuals  with 
disabilities  and  the  stowage  of 
collapsible  electric  wheelchairs  (61  FR 
56481;  November  1,  1996).  In  that 
NPRM.  the  Department  also  requested 
comments  on  the  following  four 
suggestions  the  Department  had 
received  regarding  accommodations  for 
persons  with  hearing  impairments:  (1) 
Captioning  of  video  material  [e.g., 
movies  and  other  entertainment 
features)  shown  on  the  aircraft:  (2) 
making  telecommunications  devices  for 
the  deaf  (TDDs)  available  where  air 
phone  service  is  provided  to  other' 
passengers;  (3)  providing  assistive 
listening  technology  for  public  address 
announcements  in  the  aircraft;  and  (4) 
providing  electronic  message  or 
assistive  listening  technology  in  gate 
ireas.  The  Department  sought  comments 
on  the  need  for  such  accommodations, 
as  well  as  their  technical  feasibility  and 
cost. 

The  Department  received  several 
comments,  which  are  available  in 
Docket  OST-1 996-1 880.  The 
Department's  dockets  are  available  at 
DOT  Headquarters,  400  Seventh  Street. 
SW..  Washington.  DC.  in  Room  PL-104 
and  can  also  be  accessed  at  the 
Department's  Docket  Management 
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Meeting  Procedures 

1   Ti  I  r('^f>r\  e  a  seat  or  to  ensure  that 
vt)u  have  the  opportunity  to  speak, 
please  contact  Sophv  Chen  (see 
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arrangement.  Seating,  however,  will  be 
restricted  by  room  size  and  will  be 
available  on  a  first-come,  first-served 
basis. 

2,  The  meeting  will  be  structured  so 
that  a  balanced  group  of  interested 
parties  are  the  primary  participants. 
However,  opportunities  for  anyone  in 
attendance  to  speak  will  be  made 
available  as  well.  For  scheduling 
purposes,  anyone  wishing  to  make  a 
short  presentation  highlighting 
technologies  that  are  relevant  to  making 
air  travel  accessible  for  hearing 
impaired  individuals  are  encouraged  to 
contact  Sophy  Chen  (see  information 
under  FOR  FURTHER  INFORMATION 
CONTACT)  as  soon  a-  piisMoie, 


3^  The  purpose  of  the  meeting  is  to 
solicit  views  and  more  complete 
information  on  the  need,  feasibility,  and 
cost  of  the  suggested  accommodations 
for  hearing-impaired  air  travelers.  The 
meeting  will  be  conducted,  therefore,  in 
an  informal  and  non-adversarial 
manner.  No  individual  will  be  subject  to 
cross-examination  by  an\  other 
participant.  Panel  members  may. 
however,  ask  questions  to  clarif\' 
statements  and  to  ensure  a  ( iin)(.)let(>  ,ind 
accurate  record. 

Issued  in  Washington,  DC  on  November  10, 
1999. 

Rosalind  \.  Knapp, 
Deputy  Ci^ntTuI  Counsel. 
[FR  Doc.  99-30291  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 

agency:  Agricultural  Research  Service. 

rsiDA. 

action:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  ow^ned  invention  U.S.  Patent 
.No.  ,5.725.8R3  (S.N.  07/756,346  filed 
September  6.  1991.  entitled 

Polypeptides  Useful  in  Prevention  of 
Chlamydia  Infection"  is  available  for 
licensing  and  the  U.S.  Department  of 
Agriculture.  Agricultural  Research 
Service,  intends  to  grant  to  BTG 
International  Inc.,  of  Gulph  Mills, 
Pennsylvania,  an  exclusive  license  to 
Serial  No.  07/756,346. 
DATES:  Comments  must  be  received  on 
or  hcfore  February  17.  2000. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5b01  Sunnyside  Avenue,  Room  4-1158, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  !im>' 
Blalock  of  the  Offire  of  T,h  hnohiov 
Transfer  at  the  Beltsville  address  ojven 
above;  telephone;  30'I-5n4-.')4Hq 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  BTG  International  Inc..  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  wil!  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninetv  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[FR  Doc.  99-30220  Filed  11-18-99;  8:45  am) 
BILLING  CODE  341(M>3-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant  Co- 
Exclusive  License 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that  a 
Federally  owned  invention  U.S.  Patent 
No.  5.591.434  issued  on  Januar\'  7.  1997. 
entitled  "DNA  Sequence  Encoding 
Surface  Protein  of  Crv'ptosporidium 
Parvum"  is  available  for  licensing  and 
the  U.S.  Department  of  Agriculture. 
Agricultural  Research  Service,  intends 
to  grant  to  Merial  Limited  of  Athens, 
Georgia,  and  Fort  Dodge  Animal  Health 
Corporation  of  Overland  Park.  Kansas, 
co-exclusive  license  to  S.N.  08/229,393. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2000. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS.  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue.  Beltsville, 
Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Bldlot  k  oi  the  (Mfice  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Merial  Limited  and  Fort 
Dodge  Animal  Health  Corporation  have 
submitted  complete  and  sufficient 
applications  for  a  license.  The 
prospective  co-exclusive  license  will  be 
royalty-bearing  and  will  complv  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
co-exclusive  license  may  be  granted 
unless,  within  ninety  (90)  days  from  the 
date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 


written  evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
■  requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[FR  Doi .  99-30221  Filed  11-18-99:  8:45  am] 
BILUNG  CODE  3410-03-l> 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  inspection  Service 
[Docket  No.  99-054N) 

National  Advisory  Committee  on 
Microbiological  Cnlena  for  Foods 

AGENCY:  Food  SafetA'  and  Inspection 

Service.  USDA. 

ACTION:  Notice  of  public  meeting. 

summary:  The  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (NACMCF)  will  hold  public 
meetings  on  December  8-10,  1999.  On 
December  8-9.  1999,  NACMCF  will 
discuss  recent  research  and  other 
information  related  to  performance 
criteria  for  fresh  juice,  in  particular 
citrus  juices,  and  on  December  10,  1999, 
the  Food  Safety  Inspection  Service 
(FSIS)  will  present  issues  related  to  the 
risk  assessment  models  under 
development  to  examine  the 
relationship  between  Escherichia  coli 
Ol57:H7  in  ground  beef  and  human 
health.  The  sponsoring  agencies  invite 
comments  on  issues  related  to  these 
meetings. 

DATES:  The  full  committee  will  meet  on 
Wednesday,  Thursday,  and  Friday, 
December  8-10,  1999.  beginning  at  8 
a.m. 

ADDRESSES:  All  meetings  will  be  held  at 
the  Doyle  Hotel.  Doyle  Ballroom,  1500 
New  Hampshire  Avenue  (Dupont 
Circle),  Washington,  DC  20036, 
telephone  (202)  483-6000.  Submit  one 
original  and  two  copies  of  written 
comments  on  the  risk  assessment 
models  to  the  FSIS  Docket  Clerk,  Docket 
#99-054N,  Room  102,  Cotton  Annex 
Building.  300  12th  Street,  SW., 
Washington,  DC  20250-3700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  register  for  the 
meeting  or  submit  comments  on  fresh 
citrus  juice  should,  by  December  1, 
1999.  contact  Ms.  Catherine  M. 
DeRoever.  telephone  (202)  205-4251, 
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fax  (202)  205-4970,  or  e-mail 
c  deroeve@bangate.fda.gov.  Persons 
requiring  a  sign  language  interpreter  or 
other  spec  lal  accommodations  should 
nntih  M.»  DcRoever  (fax  number  above) 
b\'  Dfccmbfr  1.  \W9 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NAC;Mt',F  provides  advice  and 
recommendations  to  the  Secretary  of 
Agrirulturf  and  the  Secretan'  of  Health 
and  Human  Services  regarding  the 
microbiological  safety  of  foods.  The 
('nmmittee  also  provides  advice  to  the 
Departments  of  Commerce  and  Defense. 
Dr  1.  Kaye  VVachsmuth.  Deputy 
.-\ciministratnr.  Office  of  Public  Health 
and  Science.  FSIS.  is  the  Committee 
(^hair. 

Additional  Public  Notification 

Public  meetin_gs  generally  are 
designed  tn  provide  information  and 
receive  public  comments  on  issues  that 
mav  lead  to  new  or  revised  agency 
regulations  or  instructions.  Public 
involvement  in  all  segments  of 
rulemaking  and  policy  development  are 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  public  meeting  and  are  informed 
about  the  mechanism  for  providing  their 
(  omments.  FSIS  will  anmuitu  e  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
I'pdafe. 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
( ommunicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http'\\^^■\vfsls  usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  (  hannels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 


Done  at  Washington,  DC,  on  November  15, 
1999. 

Thomas  J.  Billy. 
Administrator. 
[VR  Dor;,  99-,30222  Filed  11-18-99;  8:45  am] 

BILUNG  COOe  3410-O«lM> 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
(Docket  No,  99-053N] 

Technical  Conference  on  the 
Sanitation  Performance  Standard 
Regulation 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
public  meeting  on  December  8-9,  1999. 
regarding  FSIS's  final  rule,  "Sanitation 
Requirements  for  Official  Meat  and 
Poultry  Establishments."  At  the 
meeting,  participants  will  have  an 
opportunity  to  discuss  technical  issues 
related  to  the  sanitation  performance 
standards.  A  steering  committee  made 
up  of  people  from  the  Agency,  industry, 
trade  associations,  and  academia  is 
developing  the  meeting  agenda, 
DATES:  The  public  meeting  will  be  held 
December  8-9,  1999,  from  8:00  am. 
until  4:30  p.m.  on  the  8th  and  from  8:00 
a.m  until  2:30  p.m.  on  the  9th. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Double  Tree  Hotel,  1616 
Dodge  Street,  Omaha.  Nebraska  68102, 
Telephone  (402)  346-7600.  The  meeting 
is  open  to  the  public  on  a  space- 
available  basis.  To  register  for  the 
meeting,  contact  Ms.  Gaye  Gerard  of  the 
FSIS's  Technical  Service  Center  on  or 
before  December  6.  1999,  bv  Telephone 
(402)  221-7400,  FAX  (402)'221-7438,  or 
e-mail  gaye.gerard@usda.gov  Attendees 
who  require  a  sign  language  interpreter 
or  other  special  accommodation  should 
contact  Ms.  Gerard  at  the  above 
numbers. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karlease  Kelly,  Technical  Service 
Center,  Office  of  Field  Operations.  Food 
Safety  and  Inspection  Service,  US 
Department  of  Agriculture.  Suite  300, 
Landmsirk  Center,  1299  Farnam  Street. 
Omaha,  Nebraska  68102,  Telephone 
402-221-7400,  FAX  402-221-7421  or  e- 
mail  karlease.keUy@usda.gov. 
SUPPLEMENTARY  INFORMATION:  On 
October  20,  1999,  FSIS  published  the 
final  rule,  "Sanitation  Requirements  for 
Official  Meat  and  Poultrv 
Establishments"  (64  FR  56400).  This 
final  rule  revised  the  regulatory 


requirements  concerning  sanitation  in 

official  meat  and  poultrv 
establishments.  Specifically,  the  rule 
consolidated  sanitation  regulations  into 
a  single  part  applicable  to  both  official 
meat  and  poultry  establishments. 
eliminating  unnecessary  differences 
between  the  sanitation  requirements  for 
meat  and  poultry  processing,  and 
converting  many  of  the  highly 
prescriptive  sanitation  requirements  to 
performance  standards.  The  final  rule 
will  be  effective  on  January  25,  2000. 

The  purpose  of  the  meeting  is  to 
explain  the  intent  of  the  regulation  and 
to  discuss  technical  issues  related  to  the 
general  sanitation  provisions  covered  by 
the  new  regulations  before  they  become 
effective. 

Departmental  Regulation  4300-4,  "Civil 
Rights  Impact  Analysis" 

Pursuant  to  Department  Regulation 
4300-4.  "Civil  Rights  Impact  Analysis," 
dated  September  22.  1993.  FSIS  has 
considered  the  potential  civil  rights 
impact  of  this  meeting  on  minorities, 
women,  and  persons  with  disabilities. 
This  notice  is  designed  to  provide 
information  to  the  public.  Public 
involvement  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  made 
aware  of  this  public  meeting  FSIS  will 
announce  the  publication  of  this 
Federal  Register  notice  in  the  FSIS 
Constitutent  Update, 

FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://wi\i^-.  fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  Notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals  and  other  individuals  that 
have  requested  to  be  included  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  with  a  much 
broader,  more  diverse  audience.  For 
more  information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Office  of  Congressional  and  Public 
Affairs,  at  (202)  720-5704, 
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Done  at  Washington,  DC  on:  November  15, 

iqpq 

Thomas  I.  Billv, 

Administrator. 

IFR  no(    qi»-.^0223  Filed  11-18-99:  8:45  am] 

BILLING  CODE  3410-DM-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Di.sabled. 

ACTION:  Proposed  additions  to  and 

deletion  from  Procurement  List. 


SUMMARY:  The  Committee  has  received 

proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  bv  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  service  previously  furnished  by 
■iuch  dt^encies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  December  20.  1999. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Cr\'Stal  Gateway  3,  Suite  310, 
121, "5  Jefferson  Davis  Highway. 
.Arlington.  Virginia  22202-4:^02, 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverh-  Milkman  (7n,ri  H0,H-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47{a)t2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed    •     • 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (e.xcept  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  ha\e 
a  significant  impact  on  a  substantia! 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  anv 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizino  small  entities  to  furnish  the 


commodities  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identifv'  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
_  information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Canned  Air  Duster 

6850-01-398^797 

704.5-01-411-9794 

7930-01-179-7236 
NPA:  Lighthouse  for  the  Blind,  St.  Ixjuis. 
Missouri 

Services 

Grounds  Maintenance,  Naval  Air  Station. 
New  Orleans,  Louisiana.  NPA: 
Goodworks.  Inc.,  New  Orleans, 
Louisiana 

Laundry  Sennce 

Seymour-)ohnson  Air  Force  Base,  North 

Carolina 
NPA:  Chesapeake  Service  Systems,  Inc., 

Chesapeake,  Virginia 

Deletion 

1  certif\-  that  the  following  action  will 
not  ha\e  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulator)' 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 

C)  Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Procurement  List. 

The  following  ser\ice  has  been 
proposed  for  deletion  from  the 
Procurement  List, 

Administrative  Services 

General  Ser\'ices  Administration,  PBS 

Laguna  Niguel  Field  Offices 

Laguna  Niguel,  California 

Beverly  L,  Milkman, 

Executive  Director. 

[FR  Doc.  99-30286  Filed  11-18-99;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-007] 

Carbon  Steel  Wire  Rod  From 
Argentina:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 

review, 

SUMMARY:  In  response  to  a  request  from 
petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  carbon 
steel  wire  rod  from  Argentina.  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States,  Acindar  Industria 
Argentina  de  Aceros  S.A.  ("Acindar") 
and  the  period  November  1,  1997 
through  October  31,  1998. 

We  have  preliminarily  determined 
that  respondent  has  made  sales  below 
normal  value  during  the  period  of 
review.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
entries  subject  to  this  review. 

EFFECTIVE  DATE:  November  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 


if. 


M. 


dwig. 


Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230:  telephone  (202)  482-0405  or 
482-3833,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Trade  and  Tariff  Act  of 
1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 
Uruguay  Round  Agreements  Act  of  1994 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (1998). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  23.  1984,  the 
Department  published  an  antidumping 
dutv  order  on  Carbon  Steel  Wire  Rod 
from  Argentina  (49  FR  46180).  The 
Department  published  a  notice  of 
"Opportunity  To  Request 
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.\iiniiiii--!r.iii\"  Review"  of  the 
iiitiiiiimping  duty  order  for  the  1997/ 
lyya  review  period  on  November  12, 
1998  (63  FR  63287).  On  November  30. 

1998,  the  petitioners.  Birmingham  Steel 
Corporation.  Cascade  Steel  Rolling 
Mills,  Co-Steel  Raritan.  Connecticut 
Steel  Corporation,  GS  Industries,  Inc., 
Keystone  Steel  &  Wire  Company,  North 
Star  Steel  Company,  and  Northwestern 
Steel  &  Wire  Company,  filed  a  request 
for  review.  We  published  a  notice  of 
initiation  of  this  review  on  December 
23.  1998(63  FR  71091). 

Due  to  the  complexity  of  model  match 
issues  involved  in  this  case,  the 
Department  extended  the  time  limit  for 
completion  of  the  preliminary  results 
until  November  30,  1999,  in  accordance 
with  section  751(a)(3)(A)  of  the  Act.  See 
•  )4  FR  55234  (October  12.  1999).  The 
deadline  for  the  final  results  of  this 
review  will  ccmtinuo  to  be  120  days 
after  the  date  nf  publication  of  this 
notice.  The  Department  is  conducting 
this  review  in  accordance  with  section 
751  of  the  Act. 

Scope  of  the  Review 

The  prnduct  covered  by  this  review  is 
carbon  steel  wire  rod.  This  merchandise 
IS  (  urrently  classifiable  under  HTS  item 
numbers  7213.20.00,  7212.31.30, 
72113, 39. nn,  721113.41.30,  7213.49.00, 
and  7213.50.00.  These  HTS  subheadings 
are  provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
description  of  the  scope  of  the 
pnx  eedinu  is  dispositive. 

Verification 

As  provided  in  .section  782(i)(3)  of  the 
Act,  we  verified  sales  information 
provided  by  Acindar  at  its  headquarters 
in  Buenos  Aires  and  at  its  plant  in  Villa 
Constitucion,  Argentina.  August  23 
through  27.  1999.  using  standard 
verification  procedures,  including 
inspection  of  the  manufacturing 
facilities,  examination  of  relevant  sales 
and  financial  records,  and  selection  of 
original  liix  umentation  containing 
relevant  iiitormation.  As  a  result  of  our 
findings  at  verification,  we  adjusted 
imputed  credit  expenses  in  both  the 
US.  and  home  markets  and  U.S. 
movement  expenses.  See  "Verification 
of  Sales  at  Acindar  Industria  Argentina 
de  Aceros  S.A.,  Buenos  Aires  and  Villa 
Constitucion,  Argentina,  August  23-27, 

1999.  •  dated  October  21,  1999,  and 
"Analvsis  of  Sales  by  Acindar  Industria 
.\r^entina  de  Aceros  S.A.  for  the 
I'reliminary  Results  of  the 
Administrative  Review  of  Silicon  Metal 
from  Argentina  for  the  Period  November 
1.  1997  through  October  31,  1998." 
dated  November  30,  1999. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  sold  by  Acindar 
and  exported  to  the  United  States  were 
made  at  less  than  normal  value  ("NV"), 
we  compared  export  price  ("EP")  to  the 
NV,  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  Pursuant  to  section  777A{d)(2)  of 
the  Act,  we  compared  the  EPs  of 
individual  U.S.  transactions  to  monthly 
weighted-average  NVs  of  the  foreign  like 
product.  All  merchandise  sold  in  the 
United  States  was  matched  to  similar 
merchandise  sold  in  the  home  market. 

Export  Price 

We  based  United  States  price  on  EP. 
as  defined  in  section  772(a)  of  the  Act, 
because  Acindar  sold  the  merchandise 
to  an  unaffiliated  company  prior  to 
importation  and  constructed  export 
price  was  not  otherwise  indicated  by  the 
facts  of  record. 

We  calculated  EP  based  on  the 
packed,  delivered,  duty-unpaid  price  to 
an  unaffiliated  trading  company  in  the 
United  States.  We  made  deductions 
pursuant  to  section  772(c)(2)  of  the  Act 
for  foreign  inland  freight  expenses  not 
reimbursed  by  the  importer,  brokerage 
and  handling,  and  increased  the  United 
States  price  by  the  amount  of  foreign 
inland  freight  paid  by  the  importer,  and 
duty  drawback  in  accordance  with 
section  772(c)(1)(A)  of  the  Act. 

Normal  Value  (NV) 

In  order  to  determine  whether  sales  of 
the  foreign  like  product  in  the  home 
market  are  a  viable  basis  for  calculating 
NV,  we  compared  the  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  subject  merchandise 
sold  in  the  United  States,  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Acindar's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
respective  aggregate  volume  of  U.S. 
sales  of  the  subject  merchandise. 
Therefore,  we  have  based  NV  on  home 
market  sales. 

Acindar  made  sales  to  affiliated 
customers  in  the  home  market  during 
the  period  of  review  and  accordingly. 
we  performed  the  arm's  length  test. 
Sales  to  affiliated  companies  that  failed 
the  test  were  disregarded,  pursuant  to 
section  351.403(c)  of  the  Department's 
regulations.  Home  market  prices  were 
based  on  the  packed,  delivered  prices  to 
customers.  We  made  adjustments  to  NV 
according  to  section  773(a)(6)(B)  and  (C) 
of  the  Act,  where  appropriate,  for 
discounts  and  rebates,  billing 
adjustments,  inland  freight  net  of 
expenses  billed  to  the  customer,  credit 


expenses  net  of  interest  revenues, 
warranty  expenses,  and  packing. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act  and  section  351.410  of  the 
Department's  regulations,  we  made  a 
circumstances  of  sale  adjustment  to  NV 
for  U.S.  direct  selling  expenses  (credit, 
warranty  and  bank  charge  expenses). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  In  this  case,  the  record 
shows  that  sales  in  both  markets  were 
made  at  the  same  LOT.  Acindar  made 
sales  directly  to  its  customers  in  the 
United  States  and  Argentina.  There 
were  no  differences  in  the  selling 
functions  performed  for  distributors, 
end-users  or  trading  companies  in  either 
market.  Acindar  provided  only  packing, 
warranties  and  shipping  services  to 
customers  in  both  markets. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  the  period 
November  1,  1997  through  October  31, 
1998: 


Company 


Margin 
(percent) 


Acindar  Industria  Argentina 
de  Aceros  S,A  


2.63 


Pursuant  to  section  351.224  of  the 
Department's  regulations,  we  will 
disclose  the  calculations  performed  to 
the  parties  to  this  proceeding  within 
five  days  of  the  date  of  publication  of 
this  notice.  An  interested  party  may 
request  a  hearing  within  30  days  of 
publication.  An\'  hearing,  if  requested. 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  business  day 
thereafter.  Issues  raised  in  the  hearing 
will  be  limited  to  those  raised  in  the 
respective  case  briefs  and  rebuttal  briefs. 
Interested  parties  may  submit  case  briefs 
and  rebuttal  briefs  not  later  than  30  days 
and  37  days,  respectively,  after  the  date 
of  publication  of  these  preliminary 
results  of  review.  See  19  CFR 
351.309(c)(l)(ii)  and  (d)(1). 

Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

■The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including;  the  results  of  its  analysis  of 
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.-^ui's  raised  in  any  such  written  briefs 
or  dl  the  hearing,  if  held,  not  later  than 
120  days  after  the  date  of  publication  of 
this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Impnrt  Administration.  Room  B- 
099.\vithni  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address  and  telephone  number:  (2)  the 
number  of  participants:  and  (3)  a  list  of 
issues  to  be  discussed.  See  19  CFR 
351.310(c). 

A,ssessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  this  review  and  for  future 
deposits  of  estimated  duties.  We  will 
instruct  the  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries  covered  by  this  review  if  any 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  (/.p.  at  or  abo\e  0.5  percent) 
pursuant  to  section  351.106(c)(2)  of  th* 
Department's  regulations.  For 
assessment  purposes,  if  applicable,  we 
intend  to  calculate  an  importer-specific 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  and  dividing  this  amount  bv  the 
total  quantitv  sold. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrati\'e  review  for  all  shipments 
of  carbon  steel  wire  rod  from  Argentina 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Acindar  will  be  the 
rate  established  in  the  final  results  of 
administrative  review,  except  if  the  rate 
is  less  than  0.5  percent,  and  therefore, 
dp  minimis  within  the  meaning  of  19 
CFR  351,106,  in  which  case  the  cash 
deposit  rate  will  be  zero:  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  original  less  than  fair 
\'alue  (LTF\')  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  final  determination:  or 


(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  the  LTFV  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 

(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  119.11  percent,  the  "All 
Others"  rate  made  effective  by  the  LTF'V 
determination.  These  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  ser\'es  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
rele\ant  entries  during  these  review 
periods.  Failure  to  comply  with  th!s 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act, 

DHted:  November  10,  1999. 
Robert  S.  LaRussa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  99-30283  Filed  11-18-99;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-853] 

Initiation  of  Antidumping  Duty 
Investigation:  Circular  Seamless 
Stainless  Steel  Hollow  Products  From 
Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce, 
EFFECTIVE  DATE:  November  19,  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
C^harles  Riggle  or  ( ^instance  Handley  at 
(202) 482-0650  and  i202)  482-0631, 
respectively;  Import  Administration. 
International  Trade  Administration, 
L'.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  D.C  20230, 

Initiation  of  Investigation 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  )anuary  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Art  of  1930  ("the 


Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  Part  351  (1998). 

The  Petition 

On  October  26,  1999,  the  Department 
of  Commerce  ("the  Department") 
received  a  petition  on  circular  seamless 
stainless  steel  hollow  products  from 
lapan  filed  in  proper  form  by  Altx,  Inc., 
American  Extruded  Products.  PMAC 
Ltd.  DMV  Stainless  USA.  Inc.,  Salem 
Tube  Inc..  Sandvik  Steel  Co, 
International  Extruded  Products  LLC 
and  the  United  Steel  Workers  of 
America.  AFL-CIO/CLC.  On  November 
9,  1999,  Pennsylvania  Extruded 
Company  (Pexco)  joined  as  a  co- 
petitioner  in  the  case.  The  Department 
received  supplements  to  the  petition  on 
November  9,  10.  and  12.  1999. 

In  accordance  with  section  732(b)  of 
the  Act,  the  petitioners  allege  that 
imports  of  circular  seamless  stainless 
steel  hollow  products  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring  an  industry  in  the 
United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
sections  771(9)(C)  and  (D)  of  the  Act  and 
they  have  demonstrated  sufficient 
industr}'  support  with  respect  to  the 
antidumping  investigation  they  are 
requesting  the  Department  to  initiate 
[see  Determination  of  Industry  Support 
for  the  Petition  below). 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
seamless  stainless  hollow  products, 
including  pipes,  tubes,  redraw  hollows, 
and  hollow  bars,  of  circular  cross 
section,  containing  10.5  percent  or  more 
by  weight  chromium,  regardless  of 
production  process,  outside  diameter, 
wall  thickness,  length,  industry 
specification  (domestic,  foreign  or 
proprietary),  grade  or  intended  use. 
Common  specifications  for  the  subject 
seamless  stainless  steel  hollow  products 
include,  but  are  not  limited  to,  ASTM- 
A-213.  ASTM-A-268,  ASTM-A-269, 
ASTM-A-270,  ASTM-A-271,  ASTM- 
A-312,  ASTM-A-376,  ASTM-A-^98, 
ASTM-A-511,  ASTM-A-632,  ASTM- 
A-731  ASTM-A-771,  ASTM-A-789, 
ASTM-A-79Q,  ASTM-A-826  and  their 
proprietary  or  foreign  equivalents. 

Tne  merchandise  covered  by  this 
petition  is  found  in  the  Harmonized 
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Tariff  Schedule  of  the  United  States 
(HTSUS)  subheadings  7,J04  10.50.20. 
7304.10.50.50,  7304.10.50.80. 
7304.41.30.05,  7304  41.30.15. 
7304.41.30.45.  7304.41.60.05, 
7304.41.60.15.  7304.41.60.45. 
7304  49.00.05.  7304  49.00.15. 
7304.49,00.45,  7304.49.00.60.  Although 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  desc:nption  of  the  merchandise 
IS  dispositive  E.xchided  from  the  scope 
of  the  investigation  are  finished  oil 
country  tubular  goods  certified  to 
American  Petroleum  Institute  ("API") 
standard  5CT  or  5D  .Mso  excluded  are 
hollow  drill  bars  and  rods,  classifiable 
under  7228.80  of  the  HTSUS. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  the  scope  in  the  petition 
accurately  reflects  the  product  for  which 
the  domestic  industry  is  seeking  relief. 
Moreover,  as  discussed  in  the  preamble 
to  the  Department's  regulations  (62  PR 
27323).  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments  by 
December  13.  1999  Comments  should 
be  addressed  to  Import  Administration's 
Central  Records  Unit  at  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  .Avenue.  NW. 
Washington.  DC.  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  pvun  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(  1 )  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for.  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product:  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry'  expressing 
support  for,  or  opposition  to.  the 
petition 

Section  771(4){A)  of  the  Act  defines 
the  "industPi'"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industr\'  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestu  like  product  The  International 
Trade  (.Commission  (  iTC"),  which  is 
resp(msible  for  determining  whether 
the  domestic  industry  '  has  been 


injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutorv'  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law. ' 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product  that 
is  like,  or  in  the  absence  of  like,  most 
similar  in  characteristics  and  uses  with. 
the  article  subject  to  an  investigation 
undef  this  title."  Thus,  the  reference 
point  from  which  the  domestic  like 
product  analysis  begins  is  "the  article 
subject  to  an  investigation."  i.e..  the 
class  or  kind  of  merchandise  to  be 
investigated,  which  normally  will  be  the 
scope  as  defined  in  the  petition. 

After  the  filing  of  the  petition,  we 
received  comments  from  US.  redrawers 
and  from  Sumitomo  Metal  Industries. 
Ltd.  (Sumitomo),  a  Japanese  producer  of 
the  subject  merchandise,  requesting  that 
for  the  purposes  of  determining  industry' 
support,  the  Department  define  hot- 
finished  pipe  and  cold-drawn  pipe  as 
separate  like  products.  These  parties 
contend  that  hot-finished  and  cold- 
drawn  pipe  are  made  by  different 
companies  with  different  equipment 
and  sold  for  different  uses. 

In  addition.  Sumitomo  argues  that 
while  the  ordinary  uses  for  pipe  and 
tubing  can  be  met  by  the  hot-rolling 
process,  there  are  uses  such  as  heat 
exchange,  hydraulics,  instrumentation, 
and  subsea  control  and  service,  which 
demand  greater  accuracy,  higher 
physical  properties,  better  surfaces, 
thinner  walls  and  smaller  diameters  that 
require  cold-drawing  methods. 
Therefore,  both  the  U.S.  redrawers  and 
Sumitomo  requested  that  the 
Department  poll  producers  of  hot- 
finished  and  cold-drawn  pipe  and  tube 
separately  to  determine  if  the  petitioners 
have  adequate  industry  support  for  both 
types  of  products. 
'  On  November  12.  1999.  the 
petitioners  submitted  rebuttal 
comments,  stating  that  with  the  addition 
of  Pexco,  the  largest  U.S.  domestic 
producer  of  the  subject  merchandise,  as 


'  See  Algoma  Steel  Corp.,  Ltd.  v.  United  States. 
688  F.  Supp.  639.  642-44  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  from  Japan:  Final  Determination; 
Rescission  of  Investigation  and  Partial  Dismissal  of 
Petition.  56  FR  32376.  32380-81  (July  16.  1991) 


a  petitioner,  the  petition  has  clearly 
been  filed  on  behalf  of  the  U'S.  domestic 
industry  whether  circular  seamless 
stainless  steel  hollow  products  are 
treated  as  a  single  like  product,  or  as 
two  distinct  like  products. 

For  purposes  of  this  initiation,  we  are 
adopting  the  domestic  like  product 
definition  set  forth  in  the  petition. 
Seamless  stainless  steel  hollow  products 
are  made  along  a  continuum  of  sizes 
and  grades,  with  a  degree  of  substitution 
of  one  type  of  product  for  another  along 
the  continuum.  While  we  recognize  that 
certain  differences  exist  between  the 
products  in  the  proposed  like  product 
groupings,  we  find  that  the  similarities 
are  more  significant.  For  example,  all 
products  in  the  proposed  like  product 
groupings  share  characteristics,  such  as 
chemical  composition,  that  make  them 
suitable  for  uses  in  pressurized, 
corrosive,  high-temperature 
environments.  Moreover.  Sumitomo 
acknowledged  in  its  November  10.  1999. 
submission  (at  11)  that  no  particular 
general  application  is  always  the 
exclusive  domain  of  either  hot-finished 
or  cold-finished  products. 

With  regard  to  the  assertion  that  hot- 
finished  and  cold-drawn  hollow- 
products  are  manufactured  by  different 
companies  and  with  different 
equipment,  given  the  time  constraints 
placed  on  the  Department,  our  industry 
support  analysis  focuses  on  the  factors 
specified  in  section  771(10)  of  the  Act. 
i.e.,  physical  characteristics  and  uses  of 
the  domestic  like  product.  Moreover,  as 
stated  above,  based  on  the  evidence 
available,  we  find  that  the  similarities 
outweigh  the  differences  between  these 
products. 

Further,  several  steel  cases  support 
our  conclusion  that  hot-finished  and 
cold-drawn  products  are  treated 
appropriately  as  a  single  like  product  by 
the  Department.  See  e.g.  Initiation  of 
Antidumping  Duty  Investigations: 
Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard.  Line  and 
Pressure  Pipe  from  Japan  and  Mexico: 
and  Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard.  Line  and 
Pressure  Pipe  From  the  Czech  Republic. 
Japan,  the  Republic  of  South  Africa  and 
Romania.  64  FR  40825  duly  28.  1999): 
Final  Determination  of  Soles  at  Less 
Than  Fair  Value:  Stainless  Steel  Hollow 
Products  from  Sweden.  52  FR  37810 
(October  9.  1987):  Small  Diameter 
Circular  Seamless  Carbon  and  Alloy 
Steel  Standard.  Line  and  Pressure  Pipe 
From  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  63  FR  13217  (March  18,  1998) 
and  Stainless  Steel  Bar  From  Japan: 
Final  Results  of  .Antidumping 
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Adntinif^trutivp  Review.  64  FR  36333 
()ulv  B.  1999).  The  facts  of  this  case  do 
not  justify  departure  from  our  large 
body  of  established  precedent. 

Bef:ause  the  petitioners  did  not 
account  for  more  than  50  percent  of  the 
domestic  production  at  the  time  the 
petition  was  filed,  we  polled  the 
industry  as  directed  in  732(c)(4)(D)  of 
the  Act.  While  c:ertain  domestic 
producers  -  expressed  opposition  to  the 
petition,  the  entry  of  Pexco  on 
November  9.  1999.  as  a  petitioner  now 
means  that  the  petitioners  account  for 
more  than  50  per  cent  of  total 
production  of  the  domestic  like  product. 
As  such,  they  have  established  the 
requisite  level  of  industry  support.  See 
Attachment  to  the  Initiation  Checklist. 
He:  Industn,'  Support.  November  15, 
1999. 

Sumitomo  argued  further  that  the 
Department  should  have  gathered  U.S. 
producticm  data  for  the  period  lulv  1, 
1998.  through  lune  30.  1999.  rather  than 
calendar  year  1998  data,  for  purposes  of 
its  industry  support  analvsis  because 
this  period  would  reflect  the  most 
recent  state  of  the  industry.  With  regard 
to  Sumitomo's  argument  as  to  the  use  of 
1998  production  data,  we  note  that, 
pursuant  to  19  CFR  351.203(e)(1),  the 
Department  has  discretion  in  defining 
the  12-month  period  for  which 
production  will  be  measured  In  this 
case,  we  believe  that  the  calender  year 
1998.  which  was  used  in  the  petition  for 
the  purposes  of  demonstrating  industry 
support,  is  representative  and  consistent 
with  Department  practice.  See  e.g.. 
Initiation  Checklist  for  the  Petitions 
Covering  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentma. 
Brazil.  South  Africa.  Slowkia, 
Indonesia,  la  pan.  Thailand.  Taiwan. 
Venezuela,  the  People's  Republic  of 
China.  Turkey,  and  Russia,  dated  lune 
14.  1999,  and  Initiation  Checklist  iov  the 
Petition  Covering  Solid  Agricultural 
Grade  Ammonium  Nitrate  from  The 
Russian  Federation,  dated  June  21 , 
1999. 

Finally.  Sumitomo  stated  that  1998 
production  by  Al  Tech,  whose  seamless 
pipe  production  facility  was  later 
purchased  by  the  petitioner  Altx,  should 
not  be  considered  for  purposes  of 
determining  industry  support.  The 
petitioners  claimed  that  the  inclusion  of 
Al  Tech's  1998  production  is 
appropriate  because  the  equipment 
employed  in  1998  to  produce  the  like 
product  is  now  operated  by  Altx.  We 
note  that  this  is  a  moot  point  because, 
with  the  entry  of  Pexco  as  a  petitioner. 


'  These  producers  are  principally  redrawers  who 
import,  directly  or  indirectly,  at  least  some  of  their 
inputs  from  |apan. 


the  inclusion  of  Al  Tech's  production  is 
not  necessar\'  for  the  petitioners  to 
demonstrate  adequate  industry  support. 

Export  Price  and  Normal  Value 

The  petitioners,  in  determining 
normal  value  ("NV")  for  lapan,  relied 
upon  price  data  contained  in  a 
confidential  market  research  report  filed 
with  the  Department.  At  our  request,  the 
petitioners  arranged  for  the  Department 
to  contact  the  authors  of  the  report  to 
verify  the  accuracy  of  the  data,  the 
methodology  used  to  collect  the  data, 
and  the  credentials  of  those  gathering 
the  market  research.  The  Department's 
discussion  with  the  authors  of  the 
market  research  reports  is  summarized 
in  Memorandum  to  the  File:  Re:  Foreign 
Market  Research  Reports,  dated 
November  2.  1999. 

The  petitioners  based  EP  on  affidavits 
of  U.S.  price  offerings  for  seamless 
stainless  steel  hollow  products 
manufactured  by  Sumitomo.  Nippon, 
and  Sanyo  during  January-  through  April 
1999.  The  petitioners  selected  seamless 
stainless  hollow  products  with 
specifications  commonly  exported  to 
the  United  States.  In  the  absence  of 
more  definitive  information,  the 
petitioners  refer  to  the  date  of  the  offer 
as  the  date  of  sale.  The  affidavits  with 
the  sales  price  offers  reflect  the  prices 
offered  to  an  unaffiliated  customer. 

The  petitioners  calculated  a  net  U.S. 
price  by  subtracting  estimated  costs  for 
shipment  from  the  factory  in  Japan  to 
the  port  of  export,  and  Japanese  trading 
company  commissions,  from  the  sales 
price.  For  a  more  detailed  discussion  of 
the  deductions  and  adjustments  relating 
to  home  market  price,  U.S.  price,  factors 
of  production  and  sources  of  data,  see 
Initiation  Checklist,  dated  November  15. 
1999  Should  the  need  arise  to  use  as 
facts  available  under  section  776  of  the 
Act  any  of  this  information  in  our 
preliminary  or  final  determinations,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

As  further  explained  below  in  the 
"Initiation  of  Cost  Investigation" 
section,  the  petitioners  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  seamless  stainless  steel  hollow 
produc;ts  sold  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
cost  of  production  ("COP"),  within  the 
meaning  of  section  773(h)  of  the  Act. 
Pursuant  to  section  773fb)(3)  of  the  Act, 
COP  consists  of  the  cost  of 
manufacturing  ("COM"),  selling, 
general,  and  administrative  expenses 
("SG&A ')  and  packing.  To  calculate 
COP.  the  petitioners  based  COM  on 
their  own  production  experience. 


adjusted  for  known  differences  between 
costs  incurred  to  produce  seamless 
stainless  steel  hollow  products  in  the 
United  States  and  in  Japan  using  market 
research  and  publicly  available  data. 

To  calculate  SG&A  and  financial 
expenses,  petitioners  relied  upon  the 
fiscal  year  1998  audited  financial 
statements  of  a  Japanese  steel  producer. 
Based  upon  the  comparison  of  the 
adjusted  prices  of  the  foreign  like 
product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we  find 
reasonable  grounds  to  believe  or  suspect 
that  sales  of  the  foreign  like  product 
were  made  below  the  COP  within  the 
meaning  of  section  773(b)(2)(A)(i)  of  the 
Act.  Accordingly,  the  Department  is 
initiating  a  country-wide  cost 
investigation. 

When  we  find  that  sales  in  the  home 
market  are  made  at  prices  below  cost, 
we  compare  EP  to  constructed  value ' 
("CV").  The  margin  calculations  based 
on  price  to  CV  comparisons,  indicate 
dumping  margins  ranging  from  30.86- 
156.81  percent.  The  estimated  dumping 
margins,  based  on  price-to-price 
comparisons,  range  from  11.72-49.17 
percent. 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  circular  stainless  steel 
hollow  products  from  Japan  are  being, 
or  are  likely  to  be,  sold  at  less  than 
normal  value. 

Initiation  of  Cost  Investigation 

As  noted  above,  pursuant  to  section 
773(b)  of  the  Act,  the  petitioners 
provided  specific  factual  information 
demonstrating  reasonable  grounds  to 
believe  or  suspect  that  sales  in  the 
Japanese  home  market  were  made  at 
prices  below  the  fully  absorbed  COP 
and,  accordingly,  requested  that  the 
Department  conduct  a  coimtry-wide 
sales-below-COP  investigation  in 
connection  with  the  requested 
antidumping  investigation  for  Japan. 
The  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc. 
103^12  ('''SAA"),  states  that  an 
allegation  of  sales  below  COP  need  not 
be  specific  to  individual  exporters  or 
producers.  SAA  at  833.  The  SAA  at  833 
states  that  "Commerce  will  consider 
allegations  of  below-cost  sales  in  the 
aggregate  for  a  foreign  country,  just  as 
Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 


'  Pursuant  to  section  773(e)  of  the  Act,  the 
constructed  value  is  the  sum  of  (1)  the  cost  of 
materials  and  fabrication  of  the  subject 
merchandise,  (2)  selling,  general,  and 
administrative  expenses  and  profit  in  the  foreign 
market,  and  (3)  the  cost  of  packing  for  exportation 
to  the  United  States. 
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initialiiiL;  an  antidumping 
imt'stigatii  in 

Furtht-r  'ti.  n AA  provides  that  "new 
>.>(  tion  "7.i|b)t2){A)  retains  the  current 
rt'quiri'nu'nt  that  Commerce  have 

rf'a-.i)iiahif  grounds  to  believe  or 
Misptv  t   th.it  h>>lnw  rnst  sales  have 
ill  ("\irri'd  h.'tnii'  iniMating  such  an 
i!i\  c'stiijatmn    K' 'a ^i 'liable  grounds' 
*    *    '  !V\i>t  win'ii  an  interested  party 
[ir nvides  specific  factual  information  on 

i-^t^  and  prices,  observed  or 
i  niistnii  tt'ii.  indicating  that  sales  in  the 
!'  iri'iun  niarki't  in  question  are  at  below- 
Liist  [)ru  i's     Id.  Based  upon  the 
comparison  of  the  adjusted  prices  from 
the  petition  for  the  representative 
tnreign  like  products  to  their  costs  of 
production,  we  find  the  existence  of 

reasonable  grounds  to  believe  or 
suspect'  that  sales  of  these  foreign  like 
products  in  [apan  were  made  below  the 
("OP  within  the  meaning  of  section 
'■-  ub|(2)(A)(i)  of  the  Act.  Accordingly, 
till'  ncpartrnt-nt  is  initiating  the 
rtHjiit'stt'd  1  i:.untr\-wide  cost 
invt'sti^ation 

Allegations  and  Evidence  of  Material 
Infur,'  and  Causation 

The  petition  ailei^es  that  the  U.S. 
industr%'  producanL;  \h>'  domestic  like 
products  IS  beint;  materially  injured, 
and  IS  threatened  with  material  injury. 
by  reason  of  the  individual  and 
cumulated  imports  of  the  subject 
merchandise  sold  at  less  than  MV.  The 
petitioners  explained  that  the  industry's 
injured  condition  is  evident  in  the 
declining  trends  in  (1)  U.S.  market 
share,  (2)  average  unit  sales  values,  (3) 
share  of  domestic  consumption.  (4) 
operating  income.  (5)  employment,  (6) 
output.  (7)  sales.  (8)  return  on 
investment,  (9)  capacity  utilization,  (10) 
abilitv  tf)  raise  capital  and  (11)  cash 
flow 

The  allegations  of  injury  and 
causation  are  supported  by  relevant 
evidence  in(  liiding  U.S.  Customs  import 


data,  lost  sales,  and  pricing  information 
The  Department  assessed  the  allegations 
and  supporting  evidence  regarding 
material  injury  and  causation  and 
determined  that  these  allegations  are 
supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation  (see 
Attachments  to  Initiation  Checklist.  Re: 
Material  Injury,  November  15,  1999). 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  circular  seamless  stainless 
steel  hollow  products  from  Japan,  we 
find  that  the  petition  meets  the 
requirements  of  section  732  of  the  Act. 
Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  circular 
seamless  stainless  steel  hollow  products 
from  Japan  are  being,  or  are  likely  tn  be. 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  this  deadline  is  extended, 
we  will  make  our  preliminarv 
determinations  no  later  than  140  days 
after  the  date  of  this  initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act.  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  Japan 
We  will  attempt  to  provide  a  copy  of  the 
public  versions  of  each  petition  to  each 
exporter  named  in  the  petition,  as 
appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determinations  by  thu  ITC 

The  ITC  will  determine,  by  no  later 
than  December  10,  1999.  whether  there 
is  a  reasonable  indication  that  imports 
of  circular  seamless  stainless  steel 
hollow  products  from  Japan  are  causing 


material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S,  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated; 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  777(i)  of  the  Act. 

DcTted:  November  15.  1999. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  90-30282  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmitted  No.  00-17] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  [ulv  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J,  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  00-17  with 
attached  transmittal,  policv  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  1.5,  1999, 

Patricia  I,,  Toppings, 

Altt'rnate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
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DEFENSE  SECUP^""^'  C00PEOA^:0N  AGENCY 


WASHINGTON   DC  20301-2800 


3  NOV  199Q 

In  repl>  refer  to: 

i -99/01 3509 


Honorable  J.  Dennis  Haslert 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(bM  1  \  of  the  Arm^s  Fxport    Z 
Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-17.  concerning  the 
Departmentof  the  Army's  proposed  Letter! si  of  Offer  and  Acceptance  iIOAi  to  the 
Netherlands  for  defense  articles  and  services  estimated  to  cost  $225  million.  Soon  after 
this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


MICHAEL  S  D.^MSON  JR 

UEUTENANT  GENER.\L.  ISA 

DIRECTOR 


Attachments 


Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  .Armed  Services 
House  Committee  on  Appropriations 
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TrammitUl  No.  00-17 

Notice  of  Proposed  Is.suance  of  Letter  of  Offer 
Pursuant  to  Section  36(b>(l) 
of  the  Arms  Fvport  Control  .Act  (U)        " 


(i)  Prospecti\e  f*urchaser:    I  ht  Netherlands 


(iij  Total  Estimated  \  aiue: 

Major  Defense  Equipment' 

Other 

TOTAL 


$  179  million 
$  46  million 

$  225  million 


(iii)  Description  of  Articles  or  Services  Offered:  Thirty  APACHE  AN7APG-78 

Longbow  Fire  (  Ontrol  Radar  with  .APR-48A  Radar  Frequency 
Interferometer,  test  and  support  equipment,  spare  and  repair  parts, 
publications  and  technical  documentation,  personnel  training  and  training 
equipment.  U.S.  (iovernment  and  contractor  technical  support  and  other 
related  elements  of  logistics  support. 

(ivl  Military  Department:    Army  ("V\  AH) 

(v)  Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  None 

{\i)  Sensiti\itv  of  Technolou\  Contained  in  the  Defense  Article  or  Defense 

Services  Proposed  to  he  Sold:   See  Annex  attached 


(vii) 


Date  Report  L)eli\ered  to  Congress:  3  NOV  1999 


Federal  Register    \'nl,   R4.  No,   223  'Fridav,   V 
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POLICY  .11 STIFIC ATION 

The  Netherlands  -  APACHE  Longbow  Fire  Control  Radar  with  Radar  Frequent  % 
Interferometer 

The  Government  of  the  Netherlands  has  requested  a  possible  sale  for 
remanufacture  of  30  APACHE  AN/APG-78  Longbow  Fire  Control  Radar  vMth 
APR-48A  Radar  Frequency  Interferometer,  test  and  support  equipment,  spare  and 
repair  parts,  publications  and  technical  documentation,  personnel  training  and 
training  equipment.  U.S.  Government  and  contractor  technical  support  and  other 
related  elements  of  logistics  support.  The  estimated  cost  is  $225  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  improving  the  military  capabilities  of  Netherlands  and  enhancing 
weapon  system  standardization  and  interoperability  of  this  important  NATO  alh . 

The  Netherlands  desires  these  articles  to  fulfill  their  strategic  commitments  for  self- 
defense,  with  coalition  support,  in  the  region.  The  proposed  sale  will  upgrade  iL'^  anti- 
armor  day/night  missile  capability,  provide  for  the  defense  of  \iLal  installations  and 
provide  close  air  support  for  the  militarv  ground  forces.  The  Netherlands  v^ill  ha\t  no 
difficulty  absorbing  these  radar  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  hasii  military 
balance  in  the  region. 

The  principal  contractors  will  be  Lockheed  Martin  Federal  Systems.  Owtgo.  New  ^  ork; 
and  Longbow  LLC,  Orlando,  Florida.  One  or  more  proposed  offset  agreements  ma>  be 
related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  an}  additional 
U.S.  Government  and  contractor  representatives  to  the  Netherlands. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  thi'«  proposed 
sale. 


6.1292 
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Transmittal  No.  00-17 

Ndtict  nt  Fropostd  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  tht   \rms  I  xport  Control  Act 

Anne.x 
Item  No.  vi 


(vi)    Sensitivity  of  Technology: 

1.  The  AH-64D  APAC  HE  Attack  Helicopter  includes  the  following  classified  or 
sensitive  components: 

a.  AN/AP(.-7H  AH-64I)  Longbow  Fire  Control  Radar  (PCR)  is  an  active 
fire  control  radar  system  pro\iding  detection,  location,  classincation  and  prioritization  of 
targets  to  be  prosecuted  b\  the  LongboN^  HF^LLFIRE  Modular  Missile  System  or  handed 
over  to  other  on-board  sensor  systems.    Ibis  enables  the  APACHE  helicopter  to  detect 
and  fire  upon  targets  in  \  isual  conditions  which  preclude  the  use  of  visual  or  infrared 
imaging  systems.  Hardware  is  Lnclassified;  releasable  technical  manuals  for  operation 
and  organic  level  maintenance  are  Lnclassified.  The  data,  including  operational 
software,  proposed  for  release  will  not.  in  itself,  facilitate  reverse  engineering. 

b.  The  .\N/APR-48A  Radar  Frequency  Interferometer  (RFL)  is  part  of  the 
.AN7.APG-78  FCR.  It  passi\ely  detects,  locates  in  azimuth,  and  identifies  radar  emitters 
and  sends  the  emitter  identification  and  location  to  either  the  FCR  or  to  the  AP.\CHE 
Weapons  Processor  for  dispia\  to  the  aircrew.  Emitter  information  can  also  be  used  to 
prioritization.  Hardware  is  classified  Confidential  when  the  User  Data  Module  (UDM)  is 
attached  to  the  RFI  Processor  Assembh.  Lnclassified  when  the  UDM  is  absent. 
Releasable  technical  manuals  for  operation  and  organic  level  maintenance  are 
Lnclassified.  The  data,  including  operational  software,  proposed  for  release  will  not 
facilitate  reverse  engineeriny. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  and  software  elements,  the  information  coald  be  used  to  develop 
countermeasures  or  equi>alent  systems  which  might  reduce  weapon  system  effectiveness 
or  be  used  in  the  de\elopment  of  a  s\stem  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  Netherlands  can  provide  substantially 
the  same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S. 
Government.  This  sale  is  necessar>  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


(FR  Doc.  99-,10207  Filed  11-18-99:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No  00-18] 

36(b)(1)  Arms  Sales  Notification 

agency:  Di'pdrtiiu;iit  ul  Dciun^t;.  Defense 
Security  Cooperation  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  Iiilv  IQQF, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
).  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-18  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  November  15,  1999. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEFENSE  SEC  JR'TY  COOPERATION  AGENCY 


WASHINGTON   DC20301-280C 


3  NOV  19^ 

In  reph  refer  to: 

I.W/013541 


HdAorabk  J.  Dennis  Raster! 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-^501 

Dear  Mr.  Speaker; 

Pursuant  to  the  reportinj;  rtquirenH-nts  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act,  we  are  forwarding  herewith  Transmittal  No.  00-18,  concerning  the 

Department  of  the  Nav\  \  proposed  T.etter(s)  of  Offer  and  Acceptance  (LOA)  to  United 

Kingdom  for  defense  articles  and  services  estimated  to  cost  $50  million.  Soon  after  this 

letter  is  delivered  to  \our  otTice.  we  plan  to  notify  the  news  media. 

Sincerely, 


CU- 


MICHAELS  DAVISON, JR. 

UELTTNANT  GENERAL.  USA 

DIRECTOR 


Attachments 

Same  Itr  to:   House  Committee  on  International  Relations 
Senate  C Ommittee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  committee  on  National  Security 
Senate  (Ommittee  on  Armed  Services 
House  Committee  on  \ppropriations 
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Transmittal  No.  00-18 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36i  b  ii  1 1 

of  the  Arms  Export  Control  Act 


(i>        Prospective  Purchaser:  Inited  Kingdom 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  $  45  million 

Other  $    5  million 

TOTAL  %  50  million 

Uiij        Description  of  Articles  or  Services  Offered:   Tv,ent>  conM-ntionallv  armed 
TONLAHAWK  BLOCK  IIIC  Land  Attack  Missiles  (TLA Mi.  containers. 
engineering  technical  assistance,  spare  and  repair  parts,  and  other  related 
elements  of  logistics  support 

Civ)       Militarv  Department:  Navy  (AHB) 

(v)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Aiireed  to  be  Paid:   None 

<>«>       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


fvil)        Date  Report  Delivered  to  Congress:  03  NOV  19QQ 
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POLK  Y.RSTIFIC.ATION 

United  Kingdom  -  TOMAH.WVk  BLOCK  IIIC  Land  Attack  Missiles 

The  Government  of  United  Kingdom  has  requested  a  possible  sale  of  20  conventionally 
armed  TONLAHAWK  BLOCK  IIIC  Land  Attack  Missiles  (TLAM),  containers,  engineering 
technical  assistance,  spare  and  repair  parts,  and  other  related  elements  of  logistics  support. 
The  estimated  cost  is  $50  million. 

This  proposed  sale  will  contribute  lo  the  foreign  policy  and  national  security  of  the  United 
States  by  improving  the  military  capabilities  of  United  Kingdom  and  enhancing  weapon 
system  standardization  and  inleroptTahility  of  this  important  NATO  ally. 

The  United  Kingdom  needs  these  missiles  to  augment  their  present  operational  inventory 
and  to  enhance  their  submarine  launched  capability.  The  missiles  will  enhance  United 
Kingdom  operational  effectiveness  in  support  of  NATO.  The  United  Kingdom,  which 
already  has  TO\LAH.AVVK  missiles  in  its  inventory,  will  have  no  difficulty  absorbing  these 
additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Missile  Systems  Company,  Tucson,  Arizona.  There 
are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  and  contractor  representatives  to  United  Kingdom. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  00-18 

Notice  of  Proposed  Issuance  of  Letter  of  Ofler 

Pursuant  to  Section  36(bi(l) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vij    Sensitivity  of  Technolog\ : 

1.  The  conventionally  armed  TOMAHAWK  BLOCK  IIIC  Lund  \ttack  Missile 
(TLAM)  consist*  of  the  following  classified  components: 

a.  The  TOMAHAWK  missile  ( Complete  i  -  Cuidance  Set.  Digital  Scent  Matching 
Area  Correlator  (DSMAC)  Global  Positioning  System  ((,PSi  when  software  is  installed. 
Data  Link  when  software/firmware  is  installed.  Common  Missile  Radar  Altimeter   ( MR  \) 
Operational  Flight  Software  as  well  as  DSMAC  and  GPS  flight  software. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  know  ledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness.  The  consequences  of  loss  of  this 
technology  to  a  technologically  advanced  or  competent  ad\ersar>  could  result  in  the 
development  of  countermeasures  or  equivalent  systems  which  could  reduce  weapons  s\sttm 
effectiveness  or  be  used  in  the  development  of  a  system  which  similar  advanced  capabilities. 

3.  A  determination  has  been  made  that  United  Kingdom  can  pr()\ide  substantialh  the 
same  degree  of  protection  for  this  technology  as  the  I  .S.  Government.  This  sale  is  necessary 
in  furtherance  of  the  U.S.  foreign  policy  and  national  securit>  objecti\es  outlined  in  the 
Policv  Justification. 


[FR  Dnr  qq_:in2oa  Filed  11-18-99:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-20) 

36(b)(1)  Arms  Sales  Notification 

agency:  Department  ot  Delensc,  Defense 
S('(  untv  Cooperation  Agency. 
action:  Notice. 


SUMMAHv:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  datoH  21  '•!]'.■  mw 

FOR  FURTHER  INFORMATION  CONTACT;  .\L, 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


I  ht'  ioliiiu  iim  IS  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  00-20  with 
attached  transmittal  and  policy 
justification. 

Dated:  Novomber  15,  1999. 
Patricia  L.  Toppings, 
Alternate  USD  Federal  Register  Liaison 

fiffijor  p,>r^r,rtrjTpnt  of  DefensB. 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


3  \0\   ]ygg 
In  rt-pl\  nttT  tc 
i-yy/013787 


(>32«9 


Honorable  J.  Dennis  Hasten 
Speaker  of  the  House  of 

Representatives 
Washington.  D.C.  20515-6501 

Dear  Mr.  Speaker: 

F*ursuant  to  the  reporting  requirement-s  of  Section  36ibM  1  ;  of  tht  Arms  Export 

Control  Act.  we  are  forwarding  herewith  Transmittal  No.  00-20  and  undtr  separate 

cover  the  classined  annex  thereto.  This  Transmittal  concernv  the  Department  of  the 

Army's  proposed  lettensi  of  Offer  and  Acceptance  iI.OA    to  the  Netherhindv  for 

defense  articles  and  services  estimated  to  cost  S515  million.  Soon  after  this  letter  i^ 

delivered  to  your  office.  v*e  plan  to  notify  the  news  media  of  the  unclassified  portion  of 

this  Transmittal. 

Sincerelv. 


V£X^- 


Attachments 

Separate  Cover: 
Classified  Annex 


MICR\£L  S   DAMSON   IR 

UEUTEN.-KNT  GENER.\L.  I'S  a 

DIRECTOP 


Same  llr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


Transmittal  No.  (K)-20 

Notice  of  FVoposfc'd  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  tht   \rms  }  \port  Control  Act 


(i)      Prospective  Purchaser:    I  ht  Netherlands 


(ii)      Total  Estimated  \  alue: 

Major  Defense  Equipment* 

Other 

TOTAL 


S  470  million 
$  45  million 
S  515  million 


(iiil      Description  of  Articles  or  Services  Offered:  One  hundred  twenty-eight 

PATRIOT  Advance  (  apahility-3  iPAC-3)  guided  missiles,  trainers,  support 
equipment,  spare  and  repair  parts,  mtidification  kits,  fire  solution  computer, 
publications.  U.S.  Government  and  contractor  engineering  and  logistics  support 
services,  personnel  training  and  equipment  and  other  related  elements  of  logistic 
support. 

(iv)      Militarv  Department:    \rm%  i  WZM.  WZO  and  WZQ) 

(v)      Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vi)      Sensitivitv  of  Technolouv  ( ontained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:   See  Vnnex  attached 

(vii)      Date  Report  Delivered  to  C  ont;ress:   3  NOV  1999 


Federal  Register    Vol    64.  No,   223 /Frida\-,  \nvpinbpr  19    1 QOQ  '  N'ntirps 


h33()l 


POLICY. II  STIFRATION 


The  Netherlands  •  PAC-3  PATRIOT  Missiles 

The  Government  of  the  Netherlands  has  requested  a  possible  sale  (»f  12S  PA  IRIO  I  Ad\arue 
Capahility-3  (PAC-3i  guided  missiles,  trainers,  support  equipment,  spare  and  repair  parts. 
modification  kits,  fire  solution  computer,  publications.  l.S.  (government  and  contractor 
engineering  and  logistics  support  services,  personnel  training  and  equipment  and  (ither 
related  elements  of  logistic  support.  The  estimated  cost  is  $515  million. 

This  proposed  sale  will  contribute  to  the  foreign  polic>  and  national  securit>  of  the  Inited 
States  by  improving  the  militar>  capabilities  of  Netherlands  and  enhancing  utapon  v\sttm 
standardization  and  interoperability  of  this  important  NATO  ally. 

This  proposed  sale  will  provide  the  Netherlands  with  an  efTecti\e.  state-of-the-art  anti- 
tactical  missile  capability  and  will  greatly  improve  the  defense  posture  of  the  Netherlands  as 
well  as  other  NATO  countries.  The  Netherlands  will  havt  no  difTicult}  absorbing  these 
PAC-3  missiles  into  their  inventory. 

The  proposed  sale  of  this  equipment  and  support  uill  not  aflect  the  hasn  militar\  baiaiut  iti 
the  region. 

The  principal  contractors  will  be  Lockheed  Martin  Federal  Systems,  0\^ego.  New  York:  and 
Longbow  LLC.  Orlando.  Florida.  One  or  more  proposed  offset  agreements  ma\  he  related 
to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  ofanv  addifionai  T.S. 
Government  and  contractor  representatives  to  the  Netherlands. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  propctsed  side. 


[FR  Doc.  99-30209  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  00-21] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Df>p,irtnu'nt  ut  Ueteuae.  Defense 
StH  uritv  CiKiptTition  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notificatiun. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  PL.  104- 
164  datnd  21  lulv  1996. 

FOR  FARTHER  INFORMATION  CONTACT:  .M- 
J.  Hurd.  DSCA/COMPT/RM.  (703)  604- 
6575. 


^h^'  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  00-21  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  N'ovember  15.  1999. 
Patri(  lii  I     loppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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DEFENSE  SECURITY  COOPERATION  AGENC^ 


WASHINGTON   DC?C3C--28a 


'•    NOV     !  Q^*- 

In  rtpl\  refer  \c 
;-99/OO1028 


Honorable  J  Dennis  Hasten 
Speaker  of  the  House  of 
Representatives 
Washington.  DC.  20515-6501 

Dear  Mr.  Speaker; 

Pursuant  to  the  reporting  requirements  of  Section  ?6(bii  1  >  01  the  .Anns  hvpor;  Ci^niro;  Avi 

we  are  forwarding  herewith  Transrruttal  No.  (X)-2i .  concerning  the  Department  of  the  Armv's 

proposed  Letter(s)  of  Offer  and  Acceptance  (LOA)  to  the  Repubhc  of  Korea  for  defense 

articles  and  services  estimated  to  cost  S4,2  bilhon    Soon  after  this  letter  i^  delnered  to  \our 

office,  we  plan  to  notify  the  news  media.  ' 

Sincerelv, 


^SOKv^- 


MICHAEL  S  DAVISON,  IR. 

UEUTENANT  GENER.\L.  USA 

DIRECTOR 


Attachments 

Same  Itr  to:   House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Securit> 
Senate  Committee  on  .Armed  Services 
House  Committee  on  Appropriations 
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TransmiriaJ  No.  00-21 

Notice  of  Pn)posed  Issuance  of  Letter  of  Offer 

Pursuant  to  SecUon  36(b)(1) 

of  the  Arm.v  Export  Control  Act 


(i)        Prospective  Purchaser    Republic  of  Korea 

(ii)        Total  Estimated  Value 

Major  Defense  Equipmeni*  S  3.1  billion 

Other  $1.1  billion 

TOTAL  $  4.2  billion 

(iii)        Description  of  articles  or  Services  Offered:  Fourteen  PATRIOT  Advance 
Capability'  3  (PAC  3 )  fire  units  consisting  of:  14  AN/MPQ-53  radar  sets, 
14  ,AN/MSQ-104  engagement  control  stations,  76  M091  launching  stations, 
31  OA-9054(V)41G  antenna  mast  groups,  14  electric  power  plants  with  dual 
150kw  generators;  616  MIM-104D  missiles;  333  SINCGARS,  Cooperative 
Logistics  Supply  Support  Arrangement,  PATRIOT  Field  Army  Support  Center 
and  trainers,  trucks,  trailers,  fuzes,  communication  relay  groups,  power  units, 
mformation  coordination  centrals,  battalion  maintenance  group  and  equipment, 
tool  kits,  publications  and  technical  documentations,  calibration  equipment, 
transporters,  precision  lightweight  global  positioning  system  receiver,  kits, 
generators,  shop  and  tool  equipment,  spare  and  repair  parts,  support  and  test 
equipment,  personnel  training  and  training  equipment,  U.S.  Government  and 
contractor  engineenng  and  logistics  support  services.  Quality  Assurance  Team 
and  Mobile  Training  Teams,  technical  assistance  and  support,  and  other  related 
elements  of  logistics  support. 

fiv)        Military'  Department    .Armv  fYTC,  YTD,  BPJ,  BPK,  OFQ,  KVZ,  and  KWP) 

(v)        Sales  Commission.  Fee,  etc  ,  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vi)        Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:   See  Annex  attached. 

(viii        Date  Repon  Delivered  to  Congress:    3  NOV  1999 


*  as  defined  m  Section  47i6i  of  the  .A.rms  Export  Control  Act. 
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POLICY  JUSTIFICATIQN 
Republic  of  Korea  -  PATRIOT  Advance  Capabihrv  3  Fire  Ini!  and  ^l!^Mi^-'; 


The  Republic  of  Korea  has  requested  a  possible  sale  of 
(PAC  3)  fire  units  consisung  of:  14  .AN/MPQ-53  radar 


!4  PATRIOT  Advance  Capability  3 
'^ets,  14  AN/MSQ-l CM  engagement 
control  stauons,  76  M091  launching  stations.  31  OA-W54i  \' >4  iG  antcnn.:  n-;a>!  croups.  14 
electric  power  plants  with  dual  150kv.  generators,  616  MEM-  ICUD  mjs^iies,  ^vv^^SfNCGARS. 
Cooperative  Logistics  Supply  Support  .Arrangement,  PATRIOT  Field  Arm\  Support  Center  " 
and  trainers,  trucks,  trailers,  fuzes,  communication  rela>  groups,  pouer  jnits.  <nlormatior, 
coordination  centrals,  battalion  maintenance  group  and  equipment,  looi  kits,  publications  anj 
technical  documentations,  calibration  equipment,  tiansponers,  precision  lightweight  global 
positioning  system  receiver,  kits,  generators,  shop  and  tool  equipment,  spare  and  repair  pan^. 
suppon  and  test  equipment,  personnel  training  and  training  equipnjent.  U  S   Government  ^na 
contractor  engineenng  and  logisucs  support  ser\  ices.  QuaiitN  .Assurance  Team  and  Mobile 
Training  Teams,  technical  assistance  and  support,  and  other  related  elements  of  iogisncs 
suppon.  The  estimated  cost  IS  S4. 2  billion. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  sec,jrit\  ot  tne  Iniied 
States  by  helping  to  improve  the  security  of  a  friendly  countr>  uhich  na.-  been  and  continue^,  to 
be  an  important  force  for  political  stability  and  economic  progress  in  Norhca.s',  .>\sKin 

This  proposed  sale  will  enhance  their  defensive  capability  against  hostile  neighbors  lessening 
the  burden  on  the  United  States.   Korea  will  have  no  difficultN  absorhmc  the  P.nC  3  and 
missiles  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  suppon  will  not  affect  the  has^  n\:'\\^\  buiarwe  m 
the  region. 

The  pnme  contractor  will  be  Raytheon  Corporation.  .Ando\er.  Massachusetts    One  or  more 
proposed  offset  agreements  may  be  related  to  this  proposed  sale 

Implementation  of  this  proposed  sale  will  require  the  assigninent  .^!  26  ccntracto: 
representatives  up  to  two  years.  There  may  be  a  Quality  Assurance  Te^m  in-countT>' 
penodically  as  the  program  proceeds. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  ^v  a  result  of  this  propv-ec  vile. 
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TransmittaJ  No.  00-21 

Nouce  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Secuon  36(b)(1) 

of  the  Arm,s  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)    Sensitivity  of  Technology: 

1 .  The  AN/MPQ-53  sema-uailer  mounted  radar  set  and  MIM-104D  missiles  including 
seeker  and  fuze  are  classifierd  Confidential  elements  of  the  PATRIOT  Missile  System.  Parts  of 
the  Technical  Data  Package  are  classified  Confidential  or  Secret.  The  highest  level  of 
classified  information  required  to  be  released  for  training,  operation,  and  maintenance  of  the 
PATRIOT  mjssiles  system  is  Secret    The  highest  level  which  could  be  revealed  through 
reverse  engineenng  or  testing  of  the  end  item  is  Secret.  This  information  includes  Confidential 
and  Secret  reports  and  test  data,  as  well  a.s  performance  and  capability  data  classified 
Confidential/Secret. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures  or 
equivalent  systems  which  might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Korea  can  provide  substantially  the  same  degree 
of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This  sale  is 
necessary  in  furtherance  of  the  I'  S  foreign  policy  and  national  security  objectives  outlined  in 
the  Policy  Justification. 


FK  Dm     itt    ii)210  Filed  11-1&-99;  8:45  am] 

BILLING  CODE  5001 -10-C 


Federal  Register  /  \'nL  64.  No,  223  'Friday.  November  19.  iqqq 'Notirf'^^ 


6330: 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Threat  Reduction  agency 
(DTRA);  Membership  of  the  Defense 
Threat  Reduction  Agency  Performance 
Review  Board 

agency:  Department  of  Defense.  Defense 
Threat  Reduction  Agencv. 
ACTION:  Notice  of  membership  of  the 
Defense  Threat  Reduction  Agency 
Performance  Review  Board. 

SUMMARY;  This  notice  announces  the 
tippointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Threat  Reduction  Agencv.  The 
publication  of  PRB  membership  is 
required  by  5  U.S.C.  4314(c)(4).  The 
Performance  Review  Board  shall 
provide  fair  and  impartial  review  of 
Senior  E.xecutive  Service  performance 
appraisals  and  make  recommendations 
regarding  performance  and  performance 
awards  to  the  Director.  Defense  Threat 
Reduction  Agencv. 
EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DTRA 
PRB  is  on  or  about  19  November  1999. 
FOR  FURTHER  INFORMATION  CONTACT:  D 
DIAL-ALFRED.  Civilian  Personnel 
Management  Division  (MPC).  (703)  325- 
1 106.  Defense  Threat  Reduction  Agencv, 
Ale.xandria.  \'irginia.  22310-3398. 
SUPPLEMENTARY  INFORMATION:  The 
names  and  titles  ot  the  members  of  the 
DTRA  PRB  are  set  forth  below.  All  are 
DTR,'\  officials  unless  otherwise 
identified: 

Mr  Robert  L.  Brittigan.  Office  of  General 

Counsel 
Mr.  Michael  K.  Evenson.  Deputv 

Director.  Nuclear  Support  Directorate 
Mr,  Timothy  X.  Morgan.  Director. 

Programs,  Resources  and 

Assessments.  Special  Operations  and 

Low-Intensity  Conflict,  Combating 

Terrorism.  Office  of  the  Assistant 

Secretary  Office  of  Defense. 

The  following  DTR.A  officials  will 
serve  as  alternate  members  of  the  DTRA 
PRB.  as  appropriate 
Mr,  Joe  Golden.  Staff  Specialist  for 

Special  Technology  Programs 
Mr  Richard  L,  Gullickson.  Chief. 

Simulation  and  Test  Division 
Mr.  Myron  K.  Kunka.  Comptroller 
Dr.  Don  A  Linger.  Deputy  for  Technical 

Programs 
Mr.  Clifton  B.  McFarland.  !r..  Director 

for  Weapons  Effects 
Mr,  V'ayl  S,  Oxford.  Deputy  Director  for 

Counterproliferation  Support  and 

Operations  Directorate 
Mrs.  Joan  Ma  Pierre,  Chief,  Systems 

Sun-ivabilitv  Division 


Dr.  Michael  J.  Shore.  Chief,  Force 

Protection  and  Technology 

Applications  Division 
Mr.  Peter  Sullivan,  Deputy  Director, 

Technology  Security 
Dr.  Leon  A.  VVittwer,  Chief,  Collateral 

Effects  Branch 

Dated:  November  I.t.  1999. 
Patricia  L.  Toppings. 
Alternatu  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  9&-30206  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY;  The  CNO  Executive  Panel  is 
to  conduct  the  final  briefing  of  the  Short 
Study  on  Navy  and  Alliance  Structures 
Part  I  to  the  Chief  of  Naval  Operations. 
This  meeting  will  consist  of  discussions 
relating  to  Navy  interoperability  with 
allied  and  coalition  partners. 
DATES:  The  meeting  will  be  held  on 
December  1,  1999  from  10:00  a.m.  to 
11:00  am 

ADDRESSES:  The  meeting  will  be  held  at 
the  Office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon, 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Chnstopiier  :\oin  (NO 
Executivp  Panel.  4401  Funi  .Xvi-nue. 
Suite  601.  Alexandria,  Virginia  22302- 
0268.  Telephone  number  (703)  681- 
6205. 

SUPPLEMENTARY  INFORMATION:  Pursuant 

tn  the  provisions  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2).  these  matters  constitute  classified 
informaticm  that  is  specifically 
authorized  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are.  in  fact,  properly 
(lassified  pursuant  to  such  Executive 
Order,  .Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  5  U.S.C. 
section  5529(b)(2). 

Dated:  November  8,  1999. 
J.L.  Roth. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  99-30190  Filed  11-18-99;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Chief  of  Naval 
Operations  (CNO)  Executive  Panel 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice. 

summary:  The  CNO  Executive  Panel  is 
tu  conduct  the  final  briefing  of  the 
Congressional  Support  Short  Study  to 
the  Chief  of  Naval  Operations.  This 
meeting  will  consist  of  discussions 
relating  to  Navy  liaison  with  Capitol 
Hill. 

DATES:  The  meeting  will  be  held  on 
December  15.  1999.  from  10:00  a.m.  to 

11-no  am, 

ADDRESSES;  The  meeting  will  be  held  at 
the  office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon. 
Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONCERNING 
THIS  MEETING  CONTACT;  l^uiuniinder 
Christopher  Agan.  CNO  Executive 
Panel.  4401  Ford  Avenue.  Suite  601, 
Alexandria,  Virginia  22302-0268.  (703) 
681-6205. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
t"  ini  i'l'  ',  _-._:!:-  _;  m.j  rederal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2),  these  matters  constitute  information 
that  relates  solely  to  the  internal  rules 
and  practices  of  the  agency. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C,  section 
552b(c)(2). 

Dated:  November  9.  1999. 
I.L.  Roth. 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  99-30191  Filed  11-18-99:  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer  invites  comments 
on  the  submission  for  OMB  review  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  20,  1999. 
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ADDRESSES:  Written  comments  should 
bf  addres.sed  to  the  Office  of 
Infnrmdtinn  and  Regulatory  Affairs. 
Attention:  Dannv  VVfrfel,  Desk  Officer, 
[Jppartmf'nt  of  Ediu  ation.  Office  of 
Management  and  Budget.  725  17th 
Street,  \W.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  2050,1  or  should  be  electronically 
mailed  to  the  internet  address 
D\VERFEL*a:()MB  HOP  GOV 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
mqs  (44  use.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB!  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  OMB  may  amend  or 
waive  the  requirement  for  public 
{ onsultation  to  the  extent  that  public 
participation  in  the  approval  process 
wiiuld  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutorv  obligations.  The  Leader, 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publi.shes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Eac  h  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  November  15,  1999. 
William  E.  Burrow, 

Lr'udfr.  Information  Management  Group, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  New. 

Title:  Annual  Protection  and 
Advocacv  of  Individual  Rights  (PAIR) 
Program  Performance  Report. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden- 

Responses;  57 
Burden  Hours;  342 

Abstract:  Form  RSA-509  will  be  used 
to  analyze  and  evaluate  the  Protection 
and  Ad\  oracv  of  Individual  Rights 
(PAIR)  Program  administered  by  eligible 
systems  in  states.  These  systems  provide 


services  to  eligible  individuals  with 
disabilities  to  protect  their  legal  and 
human  rights. 

Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Vivian  Reese.  Department 
of  Education,  400  Maryland  Avenue. 
SW.  Room  5624,  Regional  Office 
Building  3,  Washington,  DC  20202- 
4651.  or  should  be  electronically  mailed 
to  the  internet  address 
OClO__lMG_lssues@ed.gov  or  should 
be  faxed  to  202-708-9346. 

For  questions  regarding  burden  and/ 
or  the  collection  activity  requirements, 
contact  Sheila  Carey  at  202-708-6287  or 
electronically  mail  her  at  internet 

address  sheila carey@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Dor.  99- .101 96  Filed  11-18-99;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Program  Special  Projects 
Financial  Assistance 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

action:  Notice  for  2000  State  Energy 

Program  Special  Projects. 

SUMMARY:  As  options  offered  under  the 
State  Energy  Program  (SEP)  for  fiscal 
year  2000,  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  is 
announcing  the  availabilitv  of  financial 
assistance  to  States  for  a  group  of 
special  project  activities.  Funding  is 
being  provided  by  a  number  of  end-use 
sector  programs  in  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  States 
may  apply  to  undertake  any  of  the 
projects  being  offered  by  these 
programs.  States  will  be  awarded 
separate  grants  for  special  projects,  to  be 
carried  out  in  conjunction  with  their 
efforts  under  SEP.  The  special  projects 
funding  and  activities  are  tracked 
separately  so  that  the  end-use  sector 
programs  may  follow  the  progress  of 
their  projects. 

The  projects  must  meet  the  relevant 
requirements  of  the  program  providing 
the  funding,  as  well  as  of  SEP.  as 
specified  in  the  program  guidance/ 
solicitation.  Among  the  goals  of  the 
special  projects  activities  are  to  assist 
States  to:  accelerate  deployment  of 
energy  efficiency  and  renewable  energy 


technologies;  facilitate  the  acceptance  of 
emerging  and  underutilized  energ\' 
efficiency  and  renewable  energy 
technologies;  and  increase  the 
responsiveness  of  Federally  funded 
technology  development  efforts  to 
private  sector  needs. 

DATES:  The  program  guidance/ 
solicitation  will  be  available  on 
November  22,  1999.  Applications  must 
be  received  by  February  22,  2000. 

ADDRESSES:  Complete  information  about 
this  program,  including  phone  numbers 
for  the  State  SEP  offices  and  a  question 
and  answer  forum,  is  available  at  the 
following  website;  http:// 
www.eren.doe.gov/buildings/ 
state_  energy/f\'00/sepspOO-forum. 
Otherwise,  for  referral  to  the  appropriate 
DOE  Regional  Office  or  State  Office,  you 
mav  contact  Mr.  Thomas  Stapp,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-2096. 

SUPPLEMENTARY  INFORMATION:  Fiscal  year 
2000  is  the  fifth  year  special  project 
activities  have  been  funded  in 
conjunction  with  the  State  Energy 
Program  (10  CFR  part  420).  Most  of 
these  State-oriented  special  projects  are 
related  to  or  based  on  similar  efforts  that 
have  been  funded  separately  by  the 
various  DOE  end-use  sector  programs 
that  are  now  providing  funding  for  these 
optional  SEP  activities. 

Availability  of  Fiscal  Year  2000  Funds 

With  this  publication.  DOE  is 
announcing  the  a\  ailability  of  an 
estimated  S14  million  in  financial 
assistance  funds  for  fiscal  year  2000. 
The  estimated  funds  available  are  based 
on  fiscal  year  2000  budget  requests  and 
are  subject  to  adjustment  after  program 
appropriations  are  known.  The  awards 
will  be  made  though  a  competitive 
process.  The  end-use  sector  programs 
that  are  participating  in  the  SEP  special 
projects  for  fiscal  year  2000,  with  the 
estimated  amount  of  funding  available 
for  each,  are  as  follows; 

•  Clean  Cities/Alternative  Fuels; 
Accelerating  the  introduction  and 
increasing  the  use  of  alternative  fuels 
and  alternative  fueled  vehicles  through 
the  development  of  infrastructure  and 
clean  corridors,  and  promoting  the  use 
of  advanced  transportation  technologies 
(32,700,000). 

•  Industrial  Technologies: 
Implementing  Industries  of  the  Future  at 
the  State  level  by  building  partnerships 
among  State  industries;  to  develop  new 
technologies  tied  to  Industries  of  the 
Future  road  maps  and  visions;  and  to 
utilize  best  practices  which  can  improve 
energy  efficiency,  environmental 
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performance  and  productivity 
(S2.800.000). 

•  Codes  and  Standards:  Supporting 
States'  actions  to  update,  implement, 
and  enforce  residential  and  commercial 
building  energy  codes  ($4,200,000). 

•  Rebuild  America:  Helping 
community  and  regional  partnerships 
improve  commercial  and  multifamilv 
building  energy  efficiency  (Si. 600. 000). 

•  Building  America:  Applying 
systems  engineering  approaches  to  the 
development  of  advanced  residential 
buildings,  including  production 
techniques,  products  and  technologies 
that  result  in  higher  quality,  energy 
efficient  housing  (S300.006). 

•  Federal  Energy  Management 
I'liiuram:  Developing  Federal/State 
[  iitncr-.hips  to  increase  technical 

(  dp.ibiiity  and  funding  for  energy 
efficiency,  renewable  energy,  and  water 
conservation  measures  for  Federal 
buildings  ($950,000). 

•  Hydrogen  Reformer  Field 
Verification:  Siting  and  operating  small 
advanced  hydrogen  reformer  systems  to 
better  understand  and  document  the 
performance,  maintenance,  operation 
and  economic  viabilitv  of  these  systems 
(S500.000). 

•  Wind  Energy  Case  Studies: 
Pprforming  case  studies  documenting 
the  benefits  and  costs  of  deployment  of 
25  to  50  megawatt  state  of  the  art  wind 
projects  ($500,000). 

•  "Biomass  Power  Projects:  Identifying 
low-cost  project  opportunities  for  the 
introduction  and  utilization  of  biomass 
power  technologies  for  recfivering 
energy  from  animal  wastes  while 
preventing  pollution  (S250.000). 

•  Photovoltaic  Projects: 
Demonstrating  photovoltaic 
technologies  (S250.000). 

Restricted  Eligibilit\ 

Eligible  applicants  for  purposes  of 

funding  under  this  program  are  limited 
to  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  and  anv  territory 
or  possession  of  the  United  States, 
specifically,  the  State  energv  or  other 
agency  responsible  for  administering  the 
State  Energy  Program  pursuant  to  10 
CFR  part  420.  For  convenience,  the  term 
State  in  this  notice  refers  to  all  eligible 
State  applicants. 

The  Catalog  of  Federal  Domestic 
.Assistance  number  assigned  to  the  State 
Energv  Program  Special  Projects  is 
81.119. 

Requirements  for  cost  sharing 
contributions  will  be  addressed  in  the 
program  guidance/solicitation  for  each 
special  proiect  activity,  as  appropriate. 
Cost  sharing  contributions  beyond  anv 
required  percentage  are  desirable. 


Any  application  must  be  signed  by  an 
authorized  State  official,  in  accordance 
with  the  program  guidance/solicitation. 

Evaluation  Review  and  Criteria 

A  first  tier  review  for  completeness 
will  occur  at  the  appropriate  DOE 
Regional  Office.  Applications  found  to 
be  complete  will  undergo  a  merit  review 
process  by  panels  comprised  of 
members  representing  the  participating 
end-use  sector  programs  in  DOE's  Office 
of  Energy  Efficiency  and  Renewable 
Energy.  The  end-use  sector  offices  select 
projects  for  funding.  The  Office  of 
Building  Technology  Assistance  then 
recommends  project  allocations  to  the 
Assistant  Secretary  for  Energy  Efficiencv 
and  Renewable  Energy  for  final 
determination.  DOE  reserves  the  right  to 
fund,  in  whole  or  in  part,  any.  all  or 
none  of  the  applications  submitted  in 
response  to  this  notice. 

Issued  in  Washington.  E)C.  on  November 
15.  1999. 

Dan  W.  Reicher, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Dor  99- ,3021 6  Filed  11-18-99;  8:45  am] 

BILLING  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-4355-000.  ER99-4356- 
000.  ER99-4357-000.  ER99-4358-000. 
ER99-4359-000.  ER9&-4363-000.  ER99- 
4503-000  and  EROO-22-000] 

Middletown  Power  LLC,  Montville 
Power  LLC.  Norwalk  Power  LLC, 
Devon  Power  LLC.  Connecticut  Jet 
Power  LLC.  Northeast  Generation 
Company.  PP&L  Great  Works,  LLC  and 
Reliant  Energy  Osceola.  LLC  (Not 
Consolidated):  Notice  of  Issuance  of 
Order 

November  15,  1999. 

Middletown  Power  LLC.  Montville 
Power  LLC,  Norwalk  Power  LLC,  Devon 
Power  LLC,  Connecticut  Jet  Power  LLC, 
Northeast  Generation  Company,  PP&L 
Great  Works.  LLC.  and  Reliant  Energy 
Osceola.  LLC  (hereafter,  "the 
Applicants")  filed  with  the  Commission 
rate  schedules  in  the  above-captioned 
proceedings,  respectively,  under  which 
the  Applicants  will  engage  in  wholesale 
electric  power  and  energy  transactions 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  certain  of  the  Applicants  mav 
also  ha\e  requested  in  their  respective 
applications  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 


assumptions  of  liabilities  by  the 
Applicants.  On  November  io.  1999,  the 
Commission  issued  an  order  that 
accepted  the  rate  schedules  for  sales  of 
capacity  and  energy  at  market-based 
rates  (Order),  in  the  above-docketed 
proceedings. 

The  Commission's  November  10.  1999 
Order  granted,  for  those  Applicants  that 
sought  such  approval,  their  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  B 
in  Ordering  Paragraphs  (2).  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energ>-  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  if  the  Applicants 
have  requested  such  authorization,  the 
Applicants  are  hereby  authorized  to 
issue  securities  and  assume  obligations 
and  liabilities  as  guarantor,  indorser, 
surety  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  Applicants,  compatible 
with  the  public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *   *   * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  10.  1999. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commissions  Public 
Reference  Branch.  888  First  Street.  NE, 
Washington.  DC  20426.  This  issuance 
may  also  be  viewed  on  the  Internet  at 
/jttp.//MTVM'./erc./ed.us/online/rims.htm 
(call  202-208-2222  for  assistance). 
David  P.  Boarders. 
Secretary. 
[FR  Dor.  99-30193  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

The  folkiwint;  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Goverment  in  the  Sunshine  Act 
(Pub.  L  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
P^nergv  Reguldtf)r\'  Cnnimission. 
DATE  AND  TIME:  No\  ember  23,  1999, 
10:00  a.m. 

PLACE:  Room  2C,  888  First  Street.  NE. 
Washington,  DC  20426. 
STATUS:  Open 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

•Note:  Items  Listed  on  the  Agenda  may  be 

(it'lftFci  without  further  riotii:e 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

David  P  Boergers,  Secretary,  Telephone 
(202)  208-0400  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627, 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  Agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Onter 

Consent  .\genda— Hydro.  7:<0TH— Meeting 
November  23,  1999,  Regular  Meeting  110:00 
a.m.) 

C.^H-l 

DOCKKT*  P-5q84.  UO-4,  NI.^GARA 
MOH.WVk  POWER  CORPORATION 
,\\U  KRIE  BOULEVARD 
HYDROPOWER.  L.P. 
CAH-2. 

DOCKET*  P^797,  050.  COGENERATION. 
INC. 
t:AH-,3. 

DCX'KET»  EL95-4q,  000.  FOL-RTH 
HR.\NCH  .ASSOCIATES  AND  NIAGARA 
MOHAWK  POWER  CORPOR.'KTION 
OTHEReS  F'-6032.  028,  NIAGARA 
MCJHAWK  POWER  CORPORATION 
AND  EOIRTH  BRANCH  ASSOCIATES 

(Consent  .\genda — Electric 

CAE-l. 

DOCKETS  ER99-4530,  000,  ILLINOIS 

POWER  COMPANY 
C)THER#S  ER99-4415,  000,  ILLINOIS 
POWER  COMPANY 
CAE-2. 

DOCKEl  5  EK99-4527,  000,  ISO  NEW 

en(;land.  inc. 
oiher^s  er99-4536,  000,  new 

encjland  power  pool 
er9q-4591 .  000,  new  england  power 

POOL 
CAE-t 

DOCKET*  ER99-4560,  000.  IDAHO 
POWER  CO.MPANY 
CAE-4 

DOCKET*  ER99-3427.  000.  SOWEGA 
POWER  LLC 
CAE-5. 


DOCKETS  ER99-^545.  000,  CALIFORNIA 

INDEPENDENT  SYSTEM  OPERATOR 

CORPORATION 
CAE-6. 

DOCKET*  ER9&-4577,  000.  ARIZONA 

PUBLIC  SERVICE  COMPANY 
CAE-7. 

DOCKETS  ER99-4470.  000, 

COMMONWEALTH  EDISON  COMPANY 
CAE-8. 

OMITTED 
CAE-9. 

DOCKET*  EROO-33,  000.  AES 

PLACERITA,  INC. 
OTHER#S  EROO-38.  000.  BROAD  RIVER 

ENERGY  LLC 
EROO-56,  000,  FPL  ENERGY  WISCONSIN 

WIND,  LLC 
EROO-107,  000,  LA  PALOMA 

GENERATING  COMPANY,  LLC 
EROO-136,  000,  FORTISUS  ENERGY 

CORPORATION 
CAE-10. 
DOCKET*  EROO-26,  000.  CENTRAL 

MAINE  POWER  COMPANY 
CAE-l  1. 

DOCKET*  EROO-67.  000,  NEW  YORK 

INDEPENDENT  SYSTEM  OPERATOR, 

INC.,  CENTRAL  HUDSON  GAS  & 

ELECTRIC  CORPORATION. 

CONSOLIDATED  EDISON  COMPANY 

OF  NEW  YORK,  INC.,  LONG  ISLAND 

LIGHTING  COMPANY,  NEW  YORK 

STATE  ELECTRIC  &  GAS 

CORPORATION.  NIAGARA  MOHAWK 

POWER  CORPORATION.  ORANGE  & 

ROCKLAND  UTILITIES,  INC., 

ROCHESTER  GAS  AND  ELECTRIC 

CORPORATION  AND  NEW  YORK 

POWER  POOL 
CAE-l  2. 

DOCKET*  EROO-80,  000,  ATLANTIC  CITY 

ELECTRIC  COMPANY 
OTHER#S  EROO-81.  000.  DELMARVA 

POWER  &  LIGHT  COMPANY 
CAE-l  3. 

DOCKET*  ER99-3621.  000,  ISO  NEW 

ENGLAND  INC. 
OTHER#S  EROO-69,  000,  NEW  ENGLAND 

POWER  COMPANY  AND  ISO  NEW 

ENGLAND  INC. 
CAE-14. 

OMITTED 
CAE-l  5. 

DOCKET*  EC99-18,  000.  BOSTON 

EDISON  COMPANY 
OTHER*S  EC99-18.  001,  BOSTON 

EDISON  COMPANY 
EL99-22,  000,  BOSTON  EDISON 

COMPANY 
EL99-22.  001.  BOSTON  EDISON 

COMPANY 
ER99-1023,  000.  BOSTON  EDISON 

COMPANY' 
ER99-1023.  001.  BOSTON  EDISON 

COMPANY 
ER93-150.  014,  BOSTON  EDISON 

COMPANY 
EL93-10,  008,  BOSTON  EDISON 

COMPANY 
EL93-150,  015,  BOSTON  EDISON 

COMPANY 
EL93-10,  009,  BOSTON  EDISON 

COMPANY 
ERa6-645,  008,  BOSTON  EDISON 

COMPANY 


ER86-645,  009,  BOSTON  EDISON 

COMPANY 
CAE-l  6. 

DOCKET^  ER90-3719.  000.  MOUNTAIN 

WEST  INDEPENDENT  SYSTEM 

ADMINISTRATION 
OTHER=S  EC99-U)0,  000.  SIERR.A 

PACIFIC  POWER  COMPANY  AND 

NEVADA  POWER  COMPANY 
CAE-l  7. 

DOCKET^  ER97-l.i23.  010.  NEW  YORK 

independent  sy.stem  operator, 
inc.,  central  hudson  ga.s  & 
electric  corporation, 
consolidated  edison  company 
of  new  york.  inc.  long  island 
lighting  company.  new  york 
state  electric  and  gas 
corporation,  niaclara  mohawk 
power  corporation,  orange  and 
rockland  utilities,  inc., 
roc:hester  gas  and  electric 
corporation  and  new  york 
power  pool 
other«s  o.\97-470,  009.  new  york 

independent  SYSTEM  OPERATOR. 
INC.,  CENTRAL  HUDSON  GAS  & 
ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK.  INC.,  LONG  ISLAND 
LIGHTINC;  COMPANY,  .NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGAR.A  MOHAWK 
POWER  C:ORPORAT10N.  ORANGE  AND 
ROCKLAND  UTILITIES,  INC.. 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 
ER9--42:i4.  nor.  new  YORK 

INDEPENDENT  SYSTEM  OPERATOR, 
INC..  CE.NTRAL  HU'D,SON  GAS  & 
ELECTRIC  CORPORATION, 
CONSOLIDATED  EDISON  COMPANY 
OF  NEW  YORK,  INC,  LONG  ISLAND 
LIGHTING  COMPANY,  NEW  YORK 
STATE  ELECTRIC  AND  GAS 
CORPORATION,  NIAGARA  MOHAWK 
POWER  CORPORATION,  ORANGE  AND 
ROCKLAND  UTILITES,  INC. 
ROCHESTER  GAS  AND  ELECTRIC 
CORPORATION  AND  NEW  YORK 
POWER  POOL 

CAE-l  8. 

DOCKETS  OA96-200.  008.  EL  PASO 

ELECTRIC  COMPANY 
OTHERsS  EL98-44.  000, 
SOUTHWESTERN  PUBLIC  SERVICE 
COMPANY  V.  EL  PASO  ELECTRIC 
COMPANY 

CAE-l  9. 

DOCKET*  ER85-477,  018, 
SOUTHWESTERN  PUBLIC  SERVICE 
COMPANY 

CAE-20. 

DOCKET*  ER97-1,->2:K  009,  CENTRAL 
HUDSON  GAS  ik  ELECTRIC 
CORPORATION.  CONSOLIDATED 
EDISON  COMPANY-  OF  NEW  YORK. 
INC..  LONG  ISLAND  LIGHTING 
COMPANY,  NEW  \ORK  POWER 
AUTHORITY,  NEW  YORK  STATE 
ELECTRIC  &  GAS  CORPORATION, 
NIAGARA  MOHAWK  POWER 
CORPORATION.  ORANGE  AND 
ROCKLAND  UTILITIES,  INC  .'\.ND 
RCDCHESTER  CiAS  AND  ELECTRIC 
CORPORATION 
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■  )THhK::>  ()Am--470.  008.  CENTRAL 
H-  I)so\  !.\S&  ELECTRIC 
(  ()Ki'(  )K  U  iONI.  CONSOLIDATED 
KDIsi  )\  (  OMPANY  OF  NEW  YORK. 
IN(     ;  n\G  ISLAND  LIGHTING 
(  ( !\!i'  \\Y,  NEW  YORK  POWER 
,\'    :  HOKITY,  NEW  YORK  STATE 
tLECTRlC  &  GA.S  CORPORATION, 
MAG.\R.\  M(3HAWK  POWER 
CORPORATION,  ORANGE  AND 
K(X:K[..\,\D  ITILITIES,  INC.  AND 
ROCHK.STER  GAS  AND  ELECTRIC 
CORPORATION 
ER'^~-4234.  006.  CENTRAL  HUDSON  GAS 
&  ELECTRIC  CORPOR^^TiON. 
CONSOLIDATED  EDLSON  COMPANY 
OF  NEW  YORK.  INC.  LONG  ISLANT) 
LIGHTINC;  COMPANY,  .\EVV  YORK 
POWER  ALTHORITY.  NEW  'tORK 
STATE  ELECTRIC  &  GAS 
CORPORATION.  NIAGARA  MOH.'\WK 
POWER  CORPORATION,  OR.ANGE  AND 
ROCKLAND  UTILITIES.  INC.  AND 
ROCHE.STER  (]AS  AND  ELECTRIC 
CORPOR.\TU)N 

CAE-21.  OMITTED 

CAE-22. 

dockets  er99-2776.  001,  ameren 

operating  companies 
c:ae-23. 
dockets  er99-^226,  001,  ameren 

operating  companies 
other#s  eloo-16.  000.  ameren 

operating  companies 

CAE-24. 

DOCKET*  EL99-94,  000.  FORT  I  AMES 
OPEARTING  COMPANY  .AND  PP&L 
GREAT  WORKS.  LLC 
CAE-25. 
DOCKETS  EL99-80.  000,  U.S.  STEEL 
GROUP  AND  SOUTH  WORKS  POWER 
COMPANY 
CAE-26. 

DOCKET*  EL99-82,  000.  AMERICAN 
electric:  POWER  SERVICE 
CORPOR-'XTION 
CAE-27. 
DOCKET*  EL99-85.  000.  SIERRA  PACIFIC 
POWER  COMPANY 
CAE-28. 

DOCKET*  EL98-31,  000,  WEST  TEXAS 

LITILITIES  COMPANY 
OTHER#S  EL98-,33.  000.  WEST  TEXAS 
UTILITIES  COMPANY,  CENTRAL 
POWER  AND  LIGHT  COMPANY  AND 
PUBLIC  SERVICE  COMPANY  OF 
OKLAHOMA 
C.'\E-29. 

DOCKET*  EL99-83,  000,  ILLINOIS 
POWER  CO.MPANY  AND  AMERGEN 
ENERGY  COMPANY.  L.L.C. 
OTHER*S  ER99-754,  001,  ILLINOIS 
POWER  COMPANY  AND  AMERGEN 
ENERGY  COMPAf^,  L.L.C. 
CAE-30.  OMITTED 
CAE-31. 

DOCKET*  ELOO-3.  000.  ILLINOIS 
MUNICIPAL  ELECTRIC  AGENCY  V. 
COMMONWEALTH  EDISON  COMPANY 
AND  COMMONWEALTH  EDISON 
COMPANY  OF  INDIANA 
OTHER#S  ELOO-4,  000.  ILLINOIS 
MUNICIPAL  ELECTRIC  AGENCY  V. 
ILLINOIS  POWER  COMPANY 
CAE-32. 

DOCKET*  ELOO-2.  000.  NORTHEAST 
TEXAS  ELECTRIC  COOPERATIVE.  INC. 


AND  UPSHUR-RURAL  ELECTRIC 
COOPERATIVE  CORPORATION  V.  CSW 
OPERATING  COMPANIES. 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 

DOCKETS  RP97-13,  002.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-2. 

DOCKETS  RPoe-32,  000,  NAUTILUS 
PIPELINE  COMPANY,  L.L.C. 
CAG-3. 

DOCKET*  RPOO-3,5.  000.  VIKING  GAS 
TRANSMISSION  COMPANY 
CAG-1. 

DOCKET*  RP96-272.  012.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-5.  OMITTED 
CAG-6. 
DOCKET*  RPOO-^0,  000,  NATIONAL 
FUEL  GAS  SUPPLY  CORPORATION 
CAG-7. 

OMITTED 
CAG-8. 

OMITTED 
CAG-9. 
DOCKET*  RPOO-56,  000.  NORTHWEST 
PIPELINE  CORPORATION 
CAG-10. 
DOCKET*  RPOO-36.  000,  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-1 1. 

OMITTED 
CAG-1 2. 

DOCKET*  RPOO-52.  000,  SOUTHERN 
NATUR.^L  GAS  COMPANY 
CAG-13. 
DOCKET*  RPOO-30.  000,  ANR  PIPELINE 
COMPANT 
CAG-14. 

DOCKET*  RPOO-46,  000,  YOUNG  GAS 
STORAGE  COMPANY,  LTD. 
CAG-1 5. 

DOCKETS  RPOO-39,  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-16. 

OMITTED 
CAG-17. 

DOCKETS  RPOO-45,  000.  ANR  PIPELINE 
COMPANY 
CAG-1 8. 

DOCKET*  RPOO-23.  000,  SOUTHERN 
NATURAL  GAS  COMPANY,  SOUTH 
GEORGL\  NATURAL  GAS  COMPANY, 
DESTIN  PIPELINE  COMPANY.  L.L.C. 
AND  SEA  ROBIN  PIPELINE  COMPANY 
OTHER*S  RPOO-25.  000.  NATUR.'KL  GAS 
PIPELINE  COMPANY  OF  AMERICA.  KN 
INTERSTATE  GAS  TR.ANSMISSION 
COMPANY.  KN  WATTENBERG 
TR.^NSMISSION.  LIMITED  LIABILITY 
COMPANY.  CAPROCK  PIPELINE 
COMPANY.  CANYON  CREEK 
COMPRESSION  COMPANY.  STINGRAY 
PIPELINE  COMPANY.  TRAILBLAZER 
PIPELINE  COMPANY  AND  TCP 
GATHERING  COMPANY 
RPOO-26.  000,  TRANSCOLORADO  GAS 

COMPANY 
RPOO-31.  000.  COLUMBIA  GAS 
TRANSMISSION  COMPANY  AND 
COLUMBIA  GULF  TRANSMISSION 
COMPANY 
RPOO-48,  000.  IROQUOIS  GAS 
.  TRANSMISSION  SYSTEMS.  L.P. 


RPOO-49.  000.  KOCH  GATEWAY 
PIPELINE  COMPANY 
CAG-1 9. 
DOCKET*  RPOO-34.  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-20. 

DOCKET*  RPOO-50,  000.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-2 1. 
DOCKETS  RPOO-24,  000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
OTHERSS  RPOO-24,  001 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-2  2. 

DOCKET*  RPOO-33,  000,  MICHIGAN  GAS 
STORAGE  COMPANY 
CAG-23. 

DOCKET*  RPOO-57.  000.  COLORADO 
INTERSTATE  GAS  COMPANY 
CAG-24. 

DOCKET*  RPOO-42,  000,  ALGONQUIN 
GAS  TRANSMISSION  COMPANY 
CAG-2  5. 
DOCKETS  PR99-18,  000.  NORTHERN 
ILLINOIS  GAS  COMPANY 
CAG-26. 

OMITTED 
CAG-2  7. 

DOCKETS  RPOO-28,  000.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-28. 

DOCKET*  RPOO-54,  000,  SOUTH 
GEORGIA  NATURAL  GAS  COMPANY 
CAG-29. 

DOCKETS  RP96-312,  018,  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHERSS  RP96-312,  019.  TENNESSEE 

GAS  PIPELINE  COMPANY 
RP96-312,  020.  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP96-312.  021,  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP96-312.  022.  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-30. 

DOCKET*  RPOO-55,  000.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-3 1. 
DOCKET*  RP96-129.  000.  TRUNKLINE 
GAS  COMPANY 
CAG-3  2. 
DOCKET*  RP93-5.  035.  NORTHWEST 

PIPELINE  CORPOR.^TION 
OTHER*S  RP93-96.  014,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-33. 

DOCKETS  RP97-307.  005.  ANR  PIPELINE 

COMPANY 
OTHERSS  RP97-367,  003.  ANR  PIPELINE 

COMPANY 
CAG-34. 

DOCKETS  CP93-736.  009.  COLUMBIA 
GAS  TRANSMISSION  CORPORATION 
CAG-35. 

DOCKET*  RP99-431.  001.  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-36. 

DOCKETS  RP99-381,  002.  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-3  7. 

OMITTED 
CAG-38. 
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OMITTED 
(:.AG-39. 

DOCKET*  RP97-71.  012. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
OTHER#S  RP95-197.  034, 

TRAN'SC:ONTINENTAL  GAS  PIPE  LINE 

CORPOR.\TION 
CArr-40. 

DOCKET*  MG99-26,  000.  DAUPHIN 

ISLAND  GATHERING  PARTNERS 
rAG-41 

D(X:KET#  CP99-241.  000.  ANR  PIPELINE 

COMPANY 
CAG-^2. 

DOCKET*  CP96-27.  005,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
CAG-43. 

DOCKET*  CP98-131,  002.  VECTOR 

PIPELINE  L.P. 
OTHER*S  CP98-133,  002,  VECTOR 

PIPELINE  L.P. 
CP98-133,  003.  VECTOR  PIPELINE  L.P. 
CP98-134,  002,  VECTOR  PIPELINE  L,P. 
CP99-135,  002,  VECTOR  PIPELINE  L.P. 
CAG-t4. 

DOCKET*  CP98-,529.  001.  PACIFIC 

INTERSTATE  TRANSMISSION 

CO\tP\\Y 
OTHKR^S  RF98-247.  001,  NORTHWEST 

ALASKAN  PIPELINE  COMPANY 
KP<)8-370.  001.  NORTHWEST  PIPELINE 

COMP.WY 
CP98-f.03,  002,  NORTmVEST  ALASKAN 

PIPELINE  COMPANY 
CPSS-^i'JO.  0(1 1 .  VCi^K  GAS 

TRANSMISSION,  NORTHWEST 

CORPORATION,  TR.^NSWESTERN 

PIPELINE  COMPANY.  PACIFIC 

INTERSTATE  TRANSMISSION 

COMPANY  AND  PAN-ALBERTA  GAS 

(U.S.)  INC. 
CP98-738,  001,  NORTHWEST  PIPELINE 

COMPANY 

Hydro  .V^enda 

RESERVED 
Electric:  Agenda 

K-1  rks[-;r\i:[) 

Oil  and  Gas  .\genda 

1  PIPhl.INi-:  RATE  MATTERS 
PR-l. 

OMITTED 
II. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

DOCKET*  CP97-315,  000, 

INDEPENDENCE  PIPELINE  COMPANY 
()rHKR*SCP97-315.001. 

INDEPENDENCE  PIPELINE  COMPANY 
(  P(i7-319,  000,  ANR  PIPELINE  COMPANY 
t;P')7-320.  000,  INDEPENDENCE  PIPELINE 

COMPANY 
(  P<r-321,  000,  INDEPENDENCE  PIPELINE 

COMPANY 
CP98-200,  000,  NATIONAL  FUEL  GAS 

SUPPLY  flORPORATION 
CP98-.140,  000.  TRANSCONTINETAL  GAS 
PIPE  LINE  CORPORATION 


Order  on  Application  for  Pipeline 
Certificate. 
David  P.  Boergers, 

Secretary. 

(FR  Doc.  99-30362  Filed  11-17-99;  1:11  pm] 

BILUNG  CODE  8717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6478-4] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Guidance  Manual 
and  Example  NPDES  Permit  for 
Concentrated  Animal  Feeding 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Guidance  Manual  and  Example  NPDES 
Permit  for  Concentrated  Animal  Feeding 
Operations.  ICR  1937.01.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  18.  2000. 
ADDRESSES:  All  public  comments  shall 
be  submitted  to:  Charlotte  White.  Office 
of  Wastewater  Management.  MC  4203, 
U.S.  EPA  Headquarters.  401  M  Street. 
SW,  Washington.  DC  20460.  Interested 
persons  may  obtain  a  copy  of  the 
proposed  ICR  without  charge  by  calling 
or  writing  to  Charlotte  White  at  the 
Office  of  Wastewater  Management,  MC 
4203,  U.S.  EPA  Headquarters.  401  M 
Street.  SW,  Washington.  DC  20460; 
telephone:  (202)  260-8559 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  White,  telephone:  (202)  260- 
8559,  fax:  (202)  260-1460.  E-mail: 
white.charlntte@epa.gov 
SUPPLEMENTARY  INFORMATION:  Affected 
entitiea:  Entities  potentially  affected  by 
this  action  are  defined  as  concentrated 
animal  feeding  operations  ("CAFOs" 
which  are  point  sources  subject  to 
permitting  under  the  National  Pollutant 
Discharge  Elimination  Svstem 
(NPDES)).  EPA.  and  NPDES-authorized 
States  implementing  the  NPDES 
permitting  program  for  CAFOs. 

Title:  Guidance  Manual  and  Example 
NPDES  Permit  for  Concentrated  Animal 


Feeding  Operations;  EPA  ICR  No. 
1937.01 

Abstract:  This  information  collection 
burden  is  a  result  of  EPA's  planned 
issuance  of  guidance  to  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  authorized  permitting 
authorities  concerning  permits  issued  to 
concentrated  animal  feeding  operations 
(CAFOs).  The  animal  livestoclc  industry 
is  undergoing  a  dramatic  change  with  a 
shift  towards  larger  facilities  and 
increased  potential  for  water  qualitv 
impacts.  To  help  address  this  change 
and  the  potential  and  actual  impacts  on 
water  quality,  the  guidance  manual  is 
intended  to  provide  clear  and  concise 
guidance  for  permitting  agencies 
regarding  the  development  of  effective 
NPDES  permits  for  CAFOs.  The 
guidance  does  not  increase  the  number 
of  CAFOs  subject  to  permitting  under 
the  NPDES  permitting  program, 
however,  it  recommends  the 
development  of  a  comprehensive 
nutrient  management  plan  (CNMP)  as  a 
special  condition  of  NPDES  permits 
issued  to  CAFOs.  This  proposed  ICR 
covers  the  development  of  the  CNMP, 
which  includes  soil  and  manure 
sampling;  reporting  of  CNMP 
development  to  the  permitting 
authority;  and  other  reporting  and 
record  keeping  activities  that  are  not 
described  in  the  current  NPDES 
program  guidance  for  CAFOs. 
Components  of  a  CNMP  typically 
include:  manure  handling  and  storage, 
land  application  of  manure,  land 
management,  record  keeping,  and  other 
utilization  options.  EPA  believes  this 
CNMP  will  reduce  the  potential  impact 
that  this  change  in  industry  will  have  on 
water  qualitv.  CNMP  data  will  be  used 
by  EPA  and  States  to  develop  permits, 
used  bv  the  regulated  facilities  to  ensure 
appropriate  land  application,  and  used 
bv  the  compliance  monitoring  and 
enforcement  personnel  to  document 
compliance.  The  guidance  also 
recommends  that  the  permittee 
maintain  records  concerning  manure 
generation  and  disposition,  and  summa- 
rize this  information  on  an  annual 
reporting  form.  Under  the  guidance  the 
permittee  would  also  be  asked  to  certify 
that  the  facility's  CNMP  reflects  current 
conditions.  EPA  needs  this  information 
to  more  fully  and  effectively  implement 
the  requirements  of  the  Clean  Water 
Act,  which  prohibits  the  discharge  of 
pollutants  from  point  sources — 
including  discharges  from  CAFOs — to 
U.S.  waters  without  an  NPDES  permit. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
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numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  that 
the  average  annual  burden  for  this  ICR 
is  1,091.445  hours  for  CAFO 
respondents  (i.e.,  facilities  that  may  be 
required  to  apply  for  and  obtain  an 
NPDES  permit).  92,400  hours  for  States 
authorized  to  implement  the  NPDES 
permitting  program  for  CAFOs,  and  447 
hours  for  Federal  agencies.  The 
estimated  total  number  of  CAFO 
respondents  over  the  reporting  period  is 
9,145.  This  ICR  covers  a  three-year 
period  and  the  number  of  respondents 
per  year  is  phased  in  at  approxiraatelv 


Table  1  .—Summary  of  Burden  and  Costs  for  the  Guidance  Manual 
Concentrated  Animal  Feeding  Operations  Information 


20  percent  in  the  first  year.  40  percent 
in  the  second  year,  and  40  percent  in 
the  third  year,  yielding  an  annual 
average  number  of  CAFO  respondents  of 
5,487.  Based  on  this  annual  average. 
EPA  estimates  that  there  will  be  10,974 
responses  per  year,  some  of  which 
represent  one-time  responses  while 
others  occur  annually  after  CNMP 
development  has  been  completed.  EPA 
estimates  that  the  average  burden  per 
response  will  be  99  hours,  although  the 
burden  to  develop  CNMPs  will  be  larger 
than  the  burden  for  reporting  activities. 
Average  total  annual  O&M  costs  for 
manure  and  soil  samples  is  S665.373  for 
all  respondents;  there  are  no  capital 
costs  associated  with  this  ICR.  Table  1 
summarizes  these  and  other  details  of 
the  ICR  burden  and  cost  estimates. 

AND  Example  NPDES  Permit  for 
Collection  Request 


Category 


CAFO  Burden  by  Response: 

—One-time  CNMP  Development  Burden  (hours)  (A)  

— One-time  CNMP  Development  Notification  Burden  (hours)  (8) 

—Annual  CNMP  Certification  Burden  (hours)  (C)  

— Annual  Record  Keeping  Burden  (hours)  (D)  


Total  Annual  CAFO  Response  Burden  (hours)  (A-hB+C-i-D) 

Annual  Manure/soil  Sample  Cost  (S) 

Annual  Number  of  Responses  (E)  

Average  Burden  per  Response  (hours)  (A+B+C-(-D)/(E)  

Annual  State  Burden  (hours) 

Annual  Federal  Burden  (hours)  


Burden  or  cost 


1.025.072 

3.048 

2,439 

60.887 


1.091.445 

5665,373 

10.974 

99 

92.400 

447 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
tn  generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technologv  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  intormation:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements:  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  15,  1999. 
.Mired  l.indsev, 

Deputy  Director.  Office  of  Wastewater 

Management. 

[FR  Doc.  99-30234  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6248-2] 

Environmental  Impact  Statements: 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information.  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental 
Impact  Statements  filed  November  08, 
1999  through  November  12,  1999 
pursuant  to  40  CFR  1506.9. 
£"75  No.  990423.  Final  EIS,  NFS,  NB, 
Homestead  National  Monument  of 
America.  General  Management  Plan. 
Implementation.  Gage  County,  NB, 
Due:  December  20.  1999,  Contact: 
Michael  Madell  (608)  264-5257. 
EIS  No.  990424.  Draft  EIS.  FHVV.  FL, 
FL-423  (John  Young  Parking), 
Improvements  from  FL-50  to  Fl— 434. 
City  of  Orlando.  Orange  County.  FL, 
Due:  January  04.  2000.  Contact:  Mark 
Bartlett  (850)  942-9650. 
EIS  No.  990425,  Draft  EIS,  SFW.  AK. 
Wolf  Lake  Area  Natural  Gas  Pipeline 
Project,  Construction.  Approval  Right- 


of-Way  Grant  and  COE  Section  404 
Permit.  Kenai  National  Wildlife 
Refuge,  AK,  Due:  January  18,  2000. 
Contact:  Brian  L.  Anderson  (907)  786- 
3379. 

£■75  No.  990-J26.  Draft  EIS,  USA.  CA, 
Oakland  Army  Base  Disposal  and 
Reuse  Plan,  Implementation,  Citv  of 
Oakland,  Alameda  County,  CA,  Due: 
Januarj'  03.  2000,  Contact:  Theresa 
Persick  Arnold  (703)  697-0216. 

EIS  No.  990427.  Final  EIS.  NPS,  CA. 
Redwood  National  and  State  Parks 
General  Management  Plan. 
Implementation.  Humboldt  and  Del 
Norte  Counties.  CA,  Due:  December 
20,  1999,  Contact:  Alan  Schmierer 
(415)427-1441. 

EIS  No.  990428.  Final  EIS,  FRC,  IL,  MI, 
PA,  IN.  OH.  NJ.  Independence 
Pipeline  and  Market  Link  Expansion 
Projects.  Construction  and  Operation, 
Interstate  National  Gas  Pipeline. 
(Docket  Nos.  CP97-315-O01.  CP97- 
319-000,  CP98-200-000  and  CP98- 
540-000).  NPDES  and  COE  Section 
404  Permits.  IL.  IN.  MI.  OH.  PA  and 
NJ.  Due:  December  20,  1999,  Contact; 
Paul  McKee  (202)  208-1088. 
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EIS  No.  990429.  Draft  EIS.  FRC,  MT.  ID. 
Cabinet  Gorge  (No.  2058-014)  and 
Noxon  Rapids  (No.  2075-014) 
Hvdnjelectric  Project,  Relicensing. 
MT  and  ID.  Due:  Januarv'  03,  2000. 
Contact:  Bob  Easton  (202)  219-2782. 

EIS  \o.  990430.  Draft  EIS.  COE.  AZ,  Rio 
de  Flag  Flood  Control  Study, 
Improvement  Flood  Protection,  City 
of  Flagstaff.  Coconino  County,  AZ, 
Due:  [anuarv  04.  2000,  Contact:  David 
Compas  (2i:i)  452-3850, 

EIS  So  990431.  Draft  EIS,  FHW,  OH, 
Meigs-124-21.16  Transportation 
Corridor.  Relocating  existing  nH-124 
and  US  33.  Meigs  County.  ()H.  Due: 
lanuarv  10.  2000.  Contact:  Timothy 
M   Hill  (614)  644-0377. 

EIS  So  990432.  Final  EIS,  APS,  CO, 
Arapahoe  Basin  Ski  Area  Master 
Development  Plan.  Construction  and 
Operation.  COE  Section  404  Permit, 
White  RivtT  National  Forest,  Dillon 
Ranger  District.  Summit  County,  CO. 
Due:  December  20.  1999,  Contact: 
Michael  Liu  (970)  468-5400. 

EIS  So.  990433.  Draft  EIS.  FTA,  CA. 
Vasona  Corridor  I.iijht  Rail  Transit 
Project.  Extension  of  existing  Light 
Rail  Transit  (LRT).  in  portion  of  the 
Cities  of  San  lose.  Campbell  and  Los 
Gatos.  Santa  Clara  County,  CA,  Due: 
lanuarv  03.  2000.  Contact:  Jerome 
Wiggins  (415)  744-3115. 

EIS  So.  990434.  Final  EIS,  DOE,  CA. 
NM.  TX,  ID.  SC.  WA.  Surplus 
Plutonium  Disposition  (DOE/EIS- 
0283)  for  Siting.  Construction  and 
Operation  of  three  facilities  for 
Plutonium  Disposition,  Possible  Sites 
Hanford.  Idaho  Natumal  Engineering 
and  Environmental  Laboratory, 
Pantex  Plant  and  Savannah  River,  CA, 
ID,  NM.  SC.  TX  and  WA,  Due: 
December  20.  1999,  Contact:  G.  Bert 
Stpvenson (202) 586-5368. 

Dd'.fii    \n\rm\<,'r  16.  1999. 
William  U.  Dickerson, 
Director.  \EPA  Compliance  Division, 
Office  ufFudemi  Activities. 
|FR  Do(    99-)02H9  Filed  11-18-99;  8:45  ami 

BILLING  CODE  6560-50-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6248-3] 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

.\vailabilitv  of  EP.'X  comments 
prepared  November  01,  1999  through 
November  05,  1999  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 


Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1999  (63  FR  17856). 

Draft  EISs 


-Rating 


ERP  No.  D-AFS-J65312-WY- 
E02,  Squirrel  Meadowfs — Grand  Targhee 
Land  Exchange  Proposal, 
Implementation,  Targhee  National 
Forest,  Teton  County,  WY. 

Summary:  EPA  has  environmental 
concerns  about  the  lack  of  analysis  on 
the  direct  and  indirect  impacts  to 
wetlands  and  wildlife  habitat  from  the 
additional  development  in  proposed 
alternatives  B,  C,  and  D.  Because  the 
land  exchange  and  resulting  base  area 
development  are  "connected  af:tions" 
EPA  believe  a  more  detailed 
environmental  analysis  is  required. 

ERP  No.  D-AFS-K65219-CA—Ka{ing 
EC2,  Eldorado  and  Tahoe  National 
Forests  Land  and  Resource  .Management 
Plan,  Standard  and  Guidelines  for  the 
Grazing  Allotments,  Implementation. 
CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
potential  resource  shortfalls  that  might 
prevent  monitoring  and  restoration 
activities  as  well  as  a  lack  of  mandatory 
reductions  in  AUMs,  elimination  of 
grazing  on  specific  allotments,  or  the 
triggering  of  additional  protections 
when  monitoring  goals  are  not  achieved 

ERP  No.  D-AFS-L65332-OR—Ralm^ 
LO,  Ashland  Creek  Watershed 
Protection  Project.  Proposal  to  Manage 
Vegetation,  Rogue  River  National  Forest, 
Ashland  Ranger  District.  City  of 
Ashland,  Jackson  County,  OR. 

Summary:  EPA  Region  10  used  a 
screening  tool  to  conduct  a  limited 
review  of  this  action.  Based  upon  the 
screen,  EPA  does  not  foresee  having  any 
environmental  objections  to  the 
proposed  project. 

ERP  No.  [>-FAA-A52 169-Oa— Rdim^ 
LO,  Programmatic  EIS — Commercial 
Launch  Vehicles.  Implementation, 
Issuing  a  Launch  License. 

Summary:  EPA  had  no  objection  to 
the  proposed  action,  although  some  text 
clarification  suggestion  were  provided, 

ERP  No.  D-FHW-I401 5 l-WY— Rdiino 
EC2,  Wyoming  Forest  Highway  23 
Project,  Louis  Lake  Road  also  known  as 
Forest  Development  Road  300, 
Improvements  from  Bruce's  Parking  Lot 
to  Worthen  Meadow  Road.  Funding. 
NPDES  Permits  and  COE  Section  404 
Permit,  Shoshone  National  Forest, 
Fremont  County,  WY. 


Summar.':  EPA  expressed 
environmental  concerns  regarding  the 
analvsis  of  cumulative/indirect  impacts 
and  the  range  of  alternatives,  EPA 
requested  that  mitigation  be  included  to 
reduce  erosion  and  sedimentation  of 
adjacent  water  and  also  requested 
additional  information  on  alternatives 
for  the  existing  roadway  and  potential 
cumulative  effects  to  wildlife  in  the 
Forest. 

ERP  So.  D-FRC-L0.i220-\\A— Rating 
EC2  Warm  Creek  (No.  10865)  and 
Clearw^aterCreek(.N:i.  11485) 
Hvdroelectric  Project,  Issuance  of 
License  for  the  Construction  and 
Operation,  Located  in  the  Middle  Fork 
Nooksack  River  (MFNR)  Basin.  WA. 

Summan-:  EPA  expressed  concerns 
over  the  purpose  and  ne«d  for  the 
projects,  given  their  very  small  size: 
potential  impacts  to  salmonids  in  the 
event  of  access  above  the  Middle  Fork 
Nooksack  River  diversion  dam.  which  is 
downstream  from  the  projects;  and  a 
lack  of  a  true  cost  benefit  analysis. 

ERP  So.  DS-FHW-G50008-00— 
Rating  EC2.  Great  River  Bridge. 
Construction,  US  65  in  Arkansas  to  MS- 
8  in  Mississippi.  Funding.  COE  Section 
404  Permit  and  US  Coast  Guard  Bridge 
Permit,  Desha  and  .Arkansas  Counties, 
AR  and  Bolivar  County,  MS. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetland  and  wildlife  habitat  impacts 
and  the  mitigation  of  these  impacts. 
EPA  requested  that  additional 
information  be  provided  on  these  issues 
in  the  next  document. 

Final  EISs 

ERP  So.  F-AFS-L60106-ID.  Long 
Prong  Project.  Timber  Harvesting.  Road 
Construction  and  Reconstruction.  Boise 
National  Poorest.  Cascade  Ranger 
District.  Valley  County,  ID. 

Summan-:  No  formal  comment  letter 
sent  to  the  lead  agencv, 

ERP  So.  F-AFS-L65290-ID.  North 
Lochsa  Face  Landscape  and  Watershed 
Assessment  Project.  Implementation, 
Clearwater  National  Forest.  Lochsa 
Ranger  District,  Idaho  County,  ID. 

Summon-:  No  formal  comment  letter 
was  sent  to  the  preparing  agency, 

ERP  So.  F-AFS-L6.-j.303-WA.'\-9Ci 
Land  Exchange  between  Forest  Service 
and  Plum  Creek,  within  the  Vicinity  of 
the  Wenatchee.  Mt,  Baker-Snoqualmie 
and  Clifford  Pinchot  National  Forests, 
Kittitas,  King,  Pierce,  Lewis,  Cowlitz 
and  Skamania  Counties.  WA. 

Summon-:  EPA  expressed  lack  of 
objections. 

ERP  So.  F-COE-L32010-OR. 
Columbia  and  Lower  Willamette  River 
Federal  Navigation  Channel, 
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Improvement  Channel  Deepening,  OR 
and  WA. 

Summary:  EPA's  previous  concerns 
have  been  addressed,  therefore  EPA  has 
no  objection  to  the  proposed  action. 

ERP  No.  F-FHW-F40375-IL.  IL-315 
Federal  Aid  Primary  (FAP)  (Illinois-336) 
Transportation  Project,  Construction 
from  FAP  315.  IL  336  (Southeast  of 
Carthage)  to  US  136  (Just  West  of 
Macomb),  Funding,  COE  404  Permit  and 
NPDES  Permit.  Hancock  and 
McDonough  Counties,  IL, 

Summon':  EPA"s  previously 
expressed  concerns  for  documentation 
of  wetlands  avoidance/minimization 
and  identification  of  a  satisfactory 
conceptual  wetlands  compensation  plan 
have  been  resolved.  Therefore,  EPA  has 
nn  objections  to  the  action  as  proposed. 

ERP  No.  F-FH\V-F40381-MN.  Phalen 
Boulevard  Project.  Construction  of  a 
new  4.3  Kilometer  Roadway,  from  I35E 
to  Johnson  Parkway,  Funding,  in  the 
City  of  St.  Paul,  Ramsey  County,  MN. 

Summary-:  Final  EIS  provided 
adequate  information  and  analysis  to 
address  EPA's  previous  environmental 
concerns,  therefore,  EPA  has  no 
objection  to  the  proposed  action. 

ERP  No.  F-NOA-B9W26-ME,  Atlantic 
Herring  (Clupea  harengus  harengus) 
Fishery  Management  Plan  (FWP). 
Management  Measures,  Exclusive 
Ecosystem  Zone  (EEZ),  Gulf  of  Maine, 
George  Bank.  ME. 

Summary:  EPA  had  no  objections  to 
the  project. 

ERP  No.  F-NOA-B9 102 7-00.  Spiny 
Dogfish  (Squalus  acanthras)  Fishery 
Management  Plan.  Implementation. 
Northwest  Atlantic  Ocean,  Labrador  to 
Florida. 

Summary:  EPA  had  no  objection  to 
the  project  and  offered  general 
comments  with  respect  to  ghost  fishing 
and  the  characterization  of  ocean 
disposal  issues. 

ERP  No.  F-NPS-K61 123-CA, 
Backcounty  and  Wilderness 
Management  Plan.  General  Management 
Plan  Amendment,  Joshua  Tree  National 
Park.  Riverside  and  San  Bernardino 
Counties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-NPS-L61160-AK.  Lower 
Sheenjek  River  Wild/Scenic  River 
Study,  Designation  or  Non-Designation 
for  Inclusion  in  the  National  Wild  and 
Scenic  River  System,  Tribufan,"  of  the 
Porcupine  River.  Yukon  Flats  National 
Wildlife  Refuge.  AK. 

Summary:  No  formal  comment  letter 
sent  to  the  preparing  agency. 


Dated:  November  16. 1999, 

William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  99-:j0290  Filed  11-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6479-1] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Environmental  Models  Subcommittee 
(EMS)  of  the  Science  Advisory"  Board's 
(SAB)  Executive  Committee,  will  meet 
Monday  and  Tuesday  December  1 3  and 
14,  1999  in  the  Environmental  Research 
Center  (ERC)  Classroom  No,  2,  Highway 
54  &  Alexander  Drive,  at  the  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  The  meeting  will  begin  at  9:00 
am  on  December  13  and  adjourn  no  later 
than  5;00  pm  on  December  14th  (Eastern 
Time).  This  meeting  is  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  U.S.  Environmental 
Protection  Agency  (EPA)  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

Purpose 

The  purpose  of  this  meeting  is  to:  (a) 
Conduct  an  advisory  on  the  Agency's 
Total  Risk  Integrated  Methodology 
(TRIM)  as  part  of  a  continuing  review  of 
this  modeling  system  which  is  being 
developed  bv  the  Office  of  Air  and 
Radiation  (OAR),  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS)  to 
support  the  Agency's  regulatory 
decision  making  for  air  pollutants;  (h) 
receive  an  update  and  briefing  on  the 
workplan  for  implementation  of 
activities  of  the  Council  for  Regulatory 
Environmental  Modeling  (CREM);  and 
(c)  conduct  planning  for  the  Fiscal  Year 
2000  activities  of  the  Environmental 
Models  Subcommittee  (EMS)  of  the 
Science  Advisory  Board  (SAB),  such  as 
a  possible  future  review  of  the 
MINTEQA2  model. 

SAB  AdvisorA'  on  TRIM 

The  Agency's  OAR  is  developing 
TRIM  which  is  intended  to  support  the 
Agency's  regulatory  decision  making  for 


air  pollutants.  The  intent  in  creating 
TRIM  with  a  flexible  framework  using 
open  architecture  is  that  it  will  provide 
the  Agency  with  essential  multi-media, 
multi-pathway  air  pollutant  modeling 
capabilities  in  the  short  term,  as  well  as 
allow  the  Agency  to  take  advantage  of 
future  advances  made  over  the  longer 
term  modeling  and  monitoring  research. 
The  basic  charge  questions  the  Agency 
is  raising  to  the  SAB's  EMS  deal  with 
the  overall  TRIM  system,  as  well  as  the 
three  individual  modules.  The  charge 
questions  on  the  overall  TRIM  system 
deal  with  the  TRIM'S  current  design, 
modular  approach,  and  open 
architecture,  as  well  as  the  scientific 
reasonableness  of  plans  for  addressing 
uncertainty  and  variability.  Questions 
are  being  asked  by  the  Agency  to  the 
SAB's  EMS  regarding  improvements  in 
the  ability  of  TRIM.FaTE  to  incorporate 
outputs  from  external  models,  to  model 
chemical  transformation  and  metals, 
and  to  incorporate  seasonal  processes. 
An  additional  question  is  focused  on 
issues  associated  with  the  incorporation 
of  both  horizontal  and  vertical 
atmospheric  dispersion  and  diffusion 
algorithms,  as  well  as  what  alternate 
methods  might  be  recommended  to 
incorporate  these  algorithms.  The  SAB's 
EMS  will  also  be  asked  to  critique  an 
evaluation  plan  for  TRIM.FaTE.  In 
addition,  questions  are  being  raised 
with  regard  to  the  adequacy  of  the 
TRIM.Expo  proposed  conceptual  design 
and  specific  algorithms  chosen  in  the ' 
modeling  framework,  as  well  as  the 
adequacy  of  the  conceptual  plan  for  the 
TRIM.Risk  module. 

The  SAB's  EMS  will  also  be  updated 
on  the  activities  and  work  plan  for 
implementation  of  the  Committee  for 
Environmental  Regulator\'  Modeling 
(CREM), 

For  Further  Information 

Copies  of  the  review  documents  and 
any  background  materials  for  the  review 
are  not  available  from  the  SAB.  The 
TRIM  review  documents  are  available 
from  the  program  office  by  contacting 
Dr.  Deirdre  Murphv  bv  telephone  at 
(919)  541-0729;  by  fax  at  (919)  541- 
0237,  or  by  E-mail  at 
<murphy.deirdre@epa.gov>.  The 
documents  that  are  being  provided  to 
the  SAB's  EMS  include  the  following: 
(1)  TRIM  Status  Report.  (2)  TRIM.FaTE 
Technical  Support  Document.  VoL  I,  (3) 
TRIM.FaTE  Technical  Support 
Document.  Vol.  II,  and  (4)  TRIM.EXPO 
Technical  Support  Document.  The 
CREM  update  will  be  available  to  the 
Subcommittee  as  well  as  to  members  of 
the  public  at  the  meeting.  You  may  call, 
fax  or  E-mail  the  program  office  for 
information  regarding  the  status  of 
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CREM  by  contacting  Mr.  Johnnie 
P<'arson  by  telephone  at  (919)  541-0572; 
h\  fax  at  (919)  541-0445;  or  by  e-mail 
at  <pe(irson.johnnie@epa.gov>  to  obtain 
the  update  materials  when  they  are 
.ivailable. 

.\nv  member  of  the  public  wishing 
further  information  concerning  the 
meeting  should  contact  Dr.  K.  jack 
Kn(n()rmi)ian.  Designated  Federal 
()ffi(  er  for  the  Environmental  Models 
.Subcommittee.  Science  Advisor\'  Board 
(1400A).  U.S.  Environmental  Protection 
.\t4encv,  401  M  Street.  S\V.,  Washington, 
DC:  20460  at  (202)  564-4557;  by  fax 
(2021  501-0582;  or  by  E-mail  at 
^knovoomjian.jack®epa.gov>.  Anyone 
wishing  to  make  an  oral  presentation  at 
the  meetmg  must  contact  Dr. 
koovoomjian  in  nritingno  later  than 
1  l(jse  of  business  Tuesday,  December  7. 
1999,  at  the  above  address,  fax  or  e-mail 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
prf'st'ntation  and  an  outline  of  the  issues 
tn  he  addressed.  (Copies  of  the  draft 
met'ting  agenda  are  available  from  Ms. 
Donithv  r.lark.  Management  Assistant, 
(.nmmittee  Operations  Staff  at  (202) 
164-4537;  by  fax  at  (202)  501-0582:  or 
!)v  E-mail  at  <clark.dnroth\''Sppa.(io\'>. 

Providing  Oral  or  Written  Comments  at 
S.VB  Meetings 

Thf  S(  ifiK  r  .\iivisory  Board  expects 
t)iat  pudlii   ^t,it"i!ipr!'s  presented  at  its 
m-'i'tings  uill  II   •  I'i  "it  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  ten  minutes. 
This  time  may  be  reduced  at  the 
discretion  of  the  SAB.  depending  on 
meeting  circumstances.  Oral 
[iresentations  at  teleconferences  will 
normally  be  limited  to  three  minutes  per 
speaker  or  organization.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments,  which  may  be  of  any  length, 
may  be  provided  to  the  relevant 
committee  or  subcommittee  up  until  the 
time  of  the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
.Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Clommittee  Evaluation  and  Support  Staff 
(CESS)  by  contacting  US  EPA,  Science 
.Advisnrv  Board  (1400A).  Attention: 
CESS.  401  M  Street,  SW,  Washington, 
DC  20460  or  via  fax  (202)  501-0256. 


Additional  information  concerning  the 
SAB  can  be  found  on  the  SAB  Home 
Page  at:  http://www.epa.gov/sab. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  appropriate  DFO  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  November  10,  1999. 
Donald  G.  Barnes. 

Staff  Director.  Science  Advisory  Board. 

|FR  Doc.  99-30240  Filed  11-18-99;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30485:  FRL-6392-ri 

Pesticide  Products:  Registration 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
ot  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30485. 
must  be  received  on  or  before  December 
20,  1999. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
"SUPPLEMENTARY  INFORMATION." 
To  ensure  proper  receipt  by  EPA.  It  is 
imperative  that  you  identify  docket 
control  number 'OPP-30485  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Sibold,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460: 
telephone  number:  703  305-6502:  and 
e-mail  address:  sibold.ann@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 


manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 

NAICS 

Examples  of  poten- 

egories 

codes 

tially  affected  entities 

industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likelv  to  be 
affected  bv  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Indu.stnal  Classification  System 
(NAICS),  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  in  the  "FOR  FURTHER 
INFORMATION  CONTACT." 

B.  Hon-  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
\w\'\v.epa.go\'/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register-Environmental 
Documents,"  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
ww\v,epa,gov/fedrgstr/. 

2.  In  person.  The  .Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-30485,  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  an\'  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI,  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
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available  fnr  iir^pection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  CrvstalMall  2 
(c:M  #2).  1921  [efferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Mondav  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805, 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identiiy*  docket 
control  number  OPP-30485  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7,t02C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
-Agency.  4U1  M  St..  S\V..  Washington, 
DC  20460. 

2  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  {7502C).  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  CM  #2. 
1921  lefferson  Davis  Highway. 
.Arlington.  \A.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
580.5. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "opp-docket@epa.gov."  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  Avoid  the  use  of  special  characters 
and  any  form  of  encr>'ption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8,1  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  bv  docket  control 
number  OPP-30485,  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI,  You  may  claim  information  that 
you  submit  to  EP.A  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disc:losed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 


the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified  in 
the  "FOR  FURTHER  INFORMATION 
CONTACT." 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity, 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

II.  Registration  .Application 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

File  Symbol:  241-GTU.  Applicant: 
American  Cyanamid  Company, 
Agricultural  Research  Division.  P.O. 
Box  400  Princeton,  NJ  08543-0400. 
Product  Name:  Alert  insecticide 
miticide.  Active  Ingredient:  4-bromo-2- 
(chlorophenyl)-l-(ethoxymethyl)-5- 
{trifluoromethyl)-lH-pyrrole-3- 
carbonitrile  at  21.4%.  Proposed 
classification/Use:  For  use  on 
ornamental  crops  grown  in  commercial 
greenhouses  to  control  spider  mites, 
including  two-spotted  spider  mite; 
worm  pests,  including  beef  armx^worm, 
cabbage  looper,  and  soybean  looper; 


thrips,  including  western  flower  thrips; 
and  greenhouse  whiteflies. 
Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 
Dated:  November  4, 1999. 

James  Jones, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc,  99-.30242  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6560-50-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

:FEMA-3U0-EM] 

California:  Amendment  No,  6  to  Notice 
of  an  Emergency 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of 
California,  (FEMA-3140-EM),  dated 
September  1,  1999,  and  related 
determinations. 

EFFECTIVE  DATE:  November  12,  1999. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  an  emergency  for  the  State  of 
California  is  hereby  amended  to  include 
disaster  housing  as  authorized  under 
subsection  502(a)(6)  for  the  following 
areas  among  those  areas  determined  to 
have  been  adversely  affected  by  the 
catastrophe  declared  an  emergency  by 
the  President  in  his  declaration  of 
September  1,  1999: 

The  counties  of  Butte,  San  Bernardino, 
Shasta,  and  Yuba  for  disaster  housing  as 
authorized  under  subsection  502(a)(6) 
(already  designated  for  emergency  protective 
measures,  including  the  limited  removal  of 
debris  which  poses  a  health  and  safety 
hazard  to  the  general  public,  as  authorized 
under  Title  V. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
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I'rogram:  83.548,  Hazard  Mitigation  Grant 

!'rogram.) 

lames  L.  Witt. 

Director. 

iFR  nri(    'T>-nn2.14  Filed  11-18-99:  8:45  am) 

BILLING  CODE  6718-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1295-DR1 

New  Jersey;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Ft'.it>ral  Emergency 
Mdiiaufnifnt  .Xqoncy  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
i)f  d  ma|or  disaster  for  the  State  of  New 
Icrsey.  (FEMA-1295-DR).  dated 
September  18,  1999.  and  related 

drtermindtions 

EFFECTIVE  DATE:  November  9,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mcid^e  Ddh'.  Response  dnd  Recovery 
Directorate.  Federal  Emergency 
.Management  Agency,  Washington,  DC 
20472.  (202)  646-3772. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  tor  the  State  of  New 
Jersey  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
dffei.ted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  18,  1999: 

Hunterdon  County  for  Categories  C  through 
G  under  the  Public  A.ssistance  program 
(already  designated  for  Categories  A  and  B 
under  Public  Assistance  and  Individual 
Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542,  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
.Assistance  Grants:  83.545,  Disaster  Housing 
Program:  83.548,  Hazard  Mitigation  Grant 
Program.) 
Lacy  E.  Suiter, 

Kxriiitivf  Associate  Director.  Response  and 
Hf'i  I nf^ry Directorate. 
1  H  Dim    'iq-r!0252  Filed  11-18-99;  8:45  ami 

BILLING  CODE  6718-02-V 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA    1307-DR] 

Vermont:  Major  Disaster  and  Related 

Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Vermont 
(FEMA-1307-DR),  dated  November  10, 
1999,  and  related  determinations, 
EFFECTIVE  DATE:  November  10.  1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Respcmsc  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472, (202)  646-3772. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  10,  1999,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.]. 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Vermont, 
resulting  from  severe  storms  and  flooding 
associated  with  Hurricane  Floyd  on 
September  16-21.  1999,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Pub.  L.  93-288,  as  amended 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Vermont. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 
designated  areas  and  any  other  forms  of 
assistance  under  the  Stafford  Act  you  may 
deem  appropriate.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148.  1 
hereby  appoint  Justo  Hernandez  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Vermont  to  have 


been  affected  adversely  by  this  declared 
major  disaster: 

Bennington,  Caledonia,  Essex.  Lamoille, 
Orange.  Orleans.  Rutland.  Washington. 
Windham,  and  Windsor  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Vermont  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance;  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 
James  L,  Witt, 
Director. 
[FR  Doc.  99-30253  Filed  11-18-99;  8:45  ami 

BILLING  CODE  6718-02-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  99-23] 

In  the  Matter  of  a  Single  Individual 
Contemporaneously  Acting  as  the 
Qualifying  Individual  for  Both  an 
Ocean  Freight  Forwarder  and  a  Non- 
Vessel  Operating  Common  Carrier: 
Notice  of  Filing  of  Petition  for 
Declaratory  Order  or,  in  the 
Alternative,  for  Issuance  of  a 
Rulemaking 

Notice  is  given  that  a  petition  for 
declarator\'  order,  or.  in  the  alternative, 
for  issuance  of  a  rulemaking,  has  been 
filed  by  the  National  Customs  Brokers  & 
Forwarders  Association  of  America 
("Petitioner"). 

Petitioner  requests  that  the 
Commission  issue  a  declaratory  order 
confirming  that,  pursuant  to  46  CFR 
515.11(c).  a  single  individual  can 
contemporaneously  act  as  the  qualif\'ing 
individual  in  obtaining  ocean 
transportation  intermediary  licenses  for 
both  ^iLui  ean  freight  forwarder  and  a 
non-\t'sseT  oj)erating  common  carrier,  if 
the  t^vo  are  affiliated  entities. 
Alternatively,  petitioner  requests  that 
the  Commission  amend  46  CFR 
515.1  l(cKcy  n-vising  the  last  sentence 
to  read: 

The  qualifying  individual  of  one  active 
licensee  shall  not  also  pe  designated 
contemporaneously  as  the  qualifying 
individual  of  an  applicant  for  another  ocean 
transportation  intermediately  license,  unless 
the  entities  are  affiliated  and  the  person  who 
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is  to  be  the  qualifying  individual  is  an  officer 
of  both  entities. 

Interested  persons  may  submit  replies 
(an  original  and  15  copies)  to  the 
Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573  on 
or  before  December  10,  1999. '  Replies 
must  also  be  served  on  counsel  for 
Petitioner:  Edward  D.  Greenberg, 
Galland.  Kharasch.  Greenberg,  Fellman 
&  Swirsky  PC.  1054  31st  St.,  NW, 
Washington.  DC  20007,  Replies  shall 
contain  the  complete  factual  and  legal 
presentation  of  the  replying  party  as  to 
the  desired  resolution  of  the  petition, 
pursuant  to  46  CFR  502.68(d). 

Copies  of  the  petition  are  available  for 
examination  at  the  Office  of  the 
Secretary.  Federal  Maritime 
Commission.  800  North  Capitol  St., 
N.W..  Room  1046.  Washington,  DC. 
Bryant  L.  \  anBrakle, 
Secretary. 
IFR  Doc.  99-30287  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6730-01  ^M 


FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  Svstem. 
summary: 

Background.  Notice  is  hereby  given  of 
the  final  approval  of  proposed 
information  collectionis)  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authoritv.  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Papenvort. 
Burdens  on  the  Public).  Board-approved 
collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currentlv  approved 
collections  of  information.  Copies  of  the 
OMB  83-Is  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to.  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1.  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Financial  Reports  Sect]on--Mar\' 
M.  West-Division  of  Research  and 
Statistics.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 


•  in  addition  to  the  official  paper  fihng,  a  party 
may  also  provide  the  Commission  with  a  copy  of 
its  filing  by  diskette  or  by  e-mail  at 
Secretary®frac.gov. 


DC  20551  (202-452-3829):  OMB  Desk 

Officer- Alexander  T.  Hunt-Office  of 

Information  and  Regulatory-  Affairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building.  Room 

3208,  Washington.  DC  20503  (202- 

395-7860). 

Discontinuation  ot  the  tollowmg 
report: 

1.  Report  title:  Commercial  Bank 
Report  of  Consumer  Credit. 

Agency  form  number:  FR  2571. 

OMB  Control  number:  7100-0080. 

Effective  Date:  Mid-year  2000. 

Frequency:  Monthly. 

Reporters:  Commercial  Banks. 

Annual  reporting  hours:  2.475  hours. 

Estimated  average  hours  per  response: 
33  minutes. 

Number  of  respondents:  375 
commercial  banks. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (  12 
U.S.C.  248(a)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  FR  2571  collects 
information  on  outstanding  consumer 
credit,  by  type,  as  of  the  last  business 
day  of  the  month,  from  a  sample  of 
commercial  banks.  This  sur\'ey. 
however,  has  become  less  reliable  in 
recent  years.  Sales  of  loan  portfolios 
between  banks  inside  and  outside  of  the 
FR  2571  sample  cause  the  estimated 
amount  of  consumer  credit  held  or 
securitized  by  commercial  banks  to 
fluctuate  sharply  relative  to  that  held  or 
securitized  by  the  commercial  bank 
universe.  E.xtensive  ad  hoc  adjustments 
are  often  needed  to  keep  the  consumer 
credit  data  in  what  is  believed  to  be  a 
reasonable  range.  The  accuracy  of  these 
adjustments  is  unknown  until  staff 
benchmark  total  commercial  bank 
consumer  credit  to  the  quarterly 
Consolidated  Reports  of  Condition  and 
Income  (Call  Report;  FFIEC  031-034). 

Current  Actions  The  Federal  Reserve 
will  discontinue  the  FR  2571as  of  mid- 
year 2000.  Questions  on  revolving 
consumer  loans  and  securitized  total 
and  revolving  consumer  loans  were 
added  to  the  bank  credit  reports:  the 
Weekly  Report  of  Assets  and  Liabilities 
for  Large  Banks  (FR  2416).  the  Weekly 
Report  of  Selected  Assets  (FR  2644),  and 
the  Weekly  Report  of  Assets  and 
Liabilities  for  Large  U.S.  Branches  and 
.Agencies  of  Foreign  Banks  (FR  2069). 

Final  approval  under  ONfB  delegated 
authority  of  the  extension  for  three 
years,  with  revision  of  the  following 
reports: 

1 .  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  Banks. 
Agency  form  number:  FR  2416. 
OMB  control  number:  7100-0075. 
Effective  Date:  Mid-June  2000. 
Frequency:  Weekly. 


Reporters:  U.S.-chartered  commercial 
banks. 

Annual  reporting  hours:  18,850. 

Estimated  average  hours  per  response: 
7.25  hours. 

Number  of  respondents:  50. 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.§§  225(a)  and  248(a)(2))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

2.  Report  title:  Weekly  Report  of 
Selected  Assets. 

Agency  form  number:  FR  2644. 

OMB  control  number:  7100-0075. 

Effective  Date:  Mid-June  2000. 

Frequency:  Weekly. 

Reporters:  U.S.-chartered  commercial 
banks. 

Annual  reporting  hours:  66,924. 

Estimated  average  hours  per  response: 
1.17  hours. 

Number  of  respondents:  1,100. 
Small  businesses  are  aifected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.§§  225(a)  and  248(a)(2))  and  is 
given  confidential  treatment  (5  U.S.C. 
552(b)(4)). 

3.  Report  title:  Weekly  Report  of 
Assets  and  Liabilities  for  Large  U.S. 
Branches  and  Agencies  of  Foreign 
Banks. 

Agency  form  number:  FR  2069. 

OMB  control  number:  7100-0030. 

Effective  Date:  Mid-Jime  2000. 

Frequency:  Weekly. 

Reporters:  U.S.  branches  and  agencies 
of  foreign  (non-U. S.)  banks. 

Annual  reporting  hours:  27.891. 

Estimated  average  hours  per  response: 
5.83. 

Number  of  respondents:  92. 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntar\'  (12 
U.S.C.  3105(b)(2))  and  is  given 
confidential  treatment  (5  U.S.C. 
552(b)(4)). 

Abstract:  The  FR  2416  is  a  detailed, 
43-item  balance  sheet  that  covers 
domestic  offices  of  large  U.S.-chartered 
commercial  banks.  The  FR  2644  collects 
1 1  items  covering  investments  and  loans 
plus  total  assets  and  three  memorandum 
items,  two  that  disaggregate  total 
borrowings  between  bank  and  nonbank 
sources  and  one  for  mortgage-backed 
securities.  The  FR  2069  is  a  detailed,  28- 
item  balance  sheet  that  covers  large  U.S. 
branches  and  agencies  of  foreign  banks. 
These  reports  are  collected  as  of  each 
Wednesday. 

These  three  voluntary  reports  are 
mainstays  of  the  Federal  Reserve's 
reporting  system  from  which  data  for 
analysis  of  current  banking 
developments  are  derived.  The  FR  2416 
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is  used  i>n  a  stand-alone  basis  as  the 
"lar^p  dcimestir  hank  series."  The  other 
twu  reports  art'  samples  for  estimating 
outstandings  for  the  universe,  using  data 
fur  benchmarks  from  the  quarterly 
( (unmt'rc  lal  bank  t^onsobdated  Reports 
of  C.onditinn  and  hicome  (FFIEC  031- 
u.iA.  OMB  No.  7100-0036)  and  the 
Report  of  Assets  and  Liabilities  of  U.S. 
Branches  and  Agencies  of  Foreign  Banks 
I  FFIEC  002;  OMB  No.7100-0032)  (Call 
Reports).  All  three  reports,  together  with 
data  from  other  sources,  are  used  for 
ctjnstructing  weekly  estimates  of  bank 
credit,  of  sources  and  uses  of  bank 
funds,  and  of  a  balance  sheet  for  the 
f)anking  system  as  a  whole.  These 
estimates  are  used  in  constructing  the 
hank  credit  component  of  the  domestic 
nonfinancial  debt  aggregate. 

The  Federal  Reserve  publishes  the 
data  in  aggregate  form  in  a  statistical 
releasr  that  is  followed  closely  by  other 
ijov  eminent  agencies,  the  banking 
industrv.  the  financial  press,  and  other 
users  This  weekly  H.8  statistical 
release.    .Assets  and  Liabilities  of 
Commercial  Banks  in  the  United 
States."  provides  a  balance  sheet  for  the 
hanking  industn,'  as  a  whole  and 
disaggregated  by  its  large  domestic, 
small  domestic,  and  foreign  related 
components 

Current  Actions:  Effective  mid-|une 
2000.  the  Federal  Reserve  will  reduce 
the  authorized  size  of  the  FR  2416 
panel.  Several  reporters  currently  on  the 
branch  and  agency  (FR  2069)  panel  will 
he  dropped  because  most  of  their  assets 
have  been  shifted  to  other  reporters. 

The  Federal  Reserve  will  have  a  net 
addition  of  three  items  to  the  FR  2416 
and  the  FR  2644:  these  three  items  were 
reported  on  the  monthly  Commercial 
Bank  Survev  of  Consumer  Credit  (FR 
2571;  OMBNo.  7100-0080).  The  Federal 
Reser\'e  is  discontinuing  the  FR  2571, 
which  was  contingent  upon  the  addition 
nf  these  ittuns  to  the  weekly  condition/ 
bank  c;redit  reports.  The  Federal  Reserve 
also  will  add  a  memorandum  item  to  the 
FR  24 IB  and  the  FR  20fiq  and  clarify  the 
FR  24  IH  and  the  FR  2()44  instructions 
for  reporting  (ieri\  ati\ej. 

Final  approval  under  OMB  delegated 
authoritv  of  the  extension  for  three 
years,  without  revision  of  the  following 
reports: 

1.  Report  title:  The  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Loans  Secured  by  Real  Estate 
Located  in  Flood  Hazard  Areas  Pursuant 
to  Section  208.25  of  Regulation  H. 

Agency  form  number:  unnum  Reg  H- 
2. 

OMB  control  number:  7100-0280. 

Frequency:  Event-generated. 

Reporters:  State  Member  Banks. 

Annual  reporting  hours:  58,885. 


Estimated  average  hours  per  response: 
Notice  of  special  flood  hazards  to 
borrowers  and  servicers.  Notice  to 
FEMA  of  servicer,  and  Notice  to  FEMA 
of  change  of  servicer:  5  minutes  each; 
Retention  of  stcmdard  FEMA  form:  2.5 
minutes. 

Number  of  respondents:  988. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
CFR  208.25).  Since  the  Federal  Reserve 
does  not  collect  any  information,  no 
issue  of  confidentiality  would  normally 
arise.  Should  any  of  these  records  come 
into  the  possession  of  the  Federal 
Reserve  System,  such  information 
would  be  given  confidential  treatment 
(5  U.S.C.  552(b)(4)  and  (b)(6)). 

Abstract:  The  regulation  requires  the 
state  member  banks  (SMBs)  to  notify  a 
borrower  and  servicer  when  loans 
secured  by  real  estate  are  determined  to 
be  in  a  special  flood  hazard  area.  The 
SMB  must  then  notify  the  borrower  and 
servicer  whether  flood  insurance  is 
available.  If  a  loan  secured  by  real  estate 
is  in  a  special  flood  hazard  area,  the 
SMB  must  notif\'  the  Federal  Emergency 
Management  Agency  (FEMA)  of  the 
identity  of,  and  any  change  of,  the 
servicer  of  the  loan.  Lastly,  the  SMB 
must  retain  a  copy  of  the  Standard 
Flood  Hazard  Determination  Form  used 
to  determine  whether  the  property 
securing  a  loan  is  in  a  special  flood 
hazard  area. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  15.  1999. 
lennifer  I.  lohnson, 
Secretary  of  the  Board. 

|FR  Doc.  99- .30182  Filed  11-18-99;  8:45am] 
Billing  Code  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  wrriting  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than 
December  3,  1999 

A.  Federal  Reserve  Bank  of  Dallas 

(VV.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

J.  Guaranty  Bancshares,  Inc. 
Employee  Stock  Ownership  Plan.  Mount 
Pleasant.  Texas:  to  retain  additional 
voting  shares  of  Guaranty  Bancshares. 
Inc..  Mount  Pleasant.  Texas,  and  thereby 
indirectlv  retain  additional  voting 
shares  of  Guaranty  Bank,  Mount 
Pleasant,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
.Svstem.  November  15.  1999. 
Robert  deV.  Frierson, 
Associate  Secretan,-  of  the  Board. 
|FR  Dor.  99-:?ni8.T  Filed  11-18-99;  8:45  am] 

BILLING  CODE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956(12  U.S.C.  1841  et  seq.] 
(BHC  Act).  Regulation  Y  (12  CFR  part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  companv  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  bv  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
a\'ailable  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)),  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  L'nited  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  13, 
1999. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cvnthia  Goodwin.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 
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1  Riverside  Banking  Company,  Fort 
Pierce,  Florida:  to  acquire  19.67  percent 
of  Class  A  voting  shares  and  8.19 
percent  of  Class  B  voting  shares  of  The 
Prosperity  Banking  Company,  St. 
Augustine,  Florida,  and  thereby 
indirectly  acquire  Prosperity  Bank  of  St. 
Augustine,  St.  Augustine,  Florida, 

2.  Riverside  Banking  Companv,  Fort 
Pierce,  Florida:  to  acquire  19.67  percent 
of  Class  A  voting  shares  and  8.19 
percent  of  Class  B  voting  shares  of 
Riverside  Gulf  Coast  Banking  Company, 
Cape  Coral,  Florida,  and  therebv 
indirectly  acquire  Riverside  Bank  of  the 
Gulf  Coast,  Cape  Coral.  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  15.  1999, 
Robert  deV.  Frierson, 
Associate  Secretary  of  the  Board. 
[FR  Do(    qq-.l0186  Filed  11-18-99:  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  cnmpanies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  part  225).  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiarv  or 
other  company,  in  a  nonbanking  activitv 
that  is  listed  in  5)  225.28  of  Regulation 
Y  ( 1 2  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  a\ailable  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  a\'ailahle  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act, 

L'nless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  3.  1999. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  lackson.  Applications  Officer) 
2  30  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Bank  One  Corporation.  (Chicago, 
Illinois:  to  engage  de  novo  through  its 
subsidiary.  One  Group  .Administrative 


Services,  Inc.,  Columbus.  Ohio,  in 
providing  administrative  services  to 
Bank  One's  proprietary  mutual  funds, 
The  One  Group  Mutual  Funds  and  the 
One  Group  Investment  Trust,  and  to 
other  unaffiliated  open-end  and  closed- 
end  investment  companies,  see  Mellon 
Bank  Corporation.  Pittsburg, 
Pennsylvania,  79  Fed.  Res.  Bull.  626 
(1993}  and  Barclavs  PLC.  London, 
England.  82  Fed.  Res.  Bull.  158  (1996) 
respectively. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  I.t,  1999. 
Robert  deV,  Frierson. 
Associate  Secretary'  of  the  Board. 
[FR  Doc.  99-30183  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
99-29540)  published  on  page  61645  of 
the  issue  for  Friday.  November  12,  1999. 

Under  the  Federal  Reserve  Bank  of 
New  York  heading,  the  entrv  for 
Deutsche  Bank  AG.  Frankfurt  (Main) 
Federal  Republic  of  Germany,  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttnli  White,  Senior  Vice 
President)  33  Libertv  Street.  New  York, 
New  York  10045-0001: 

1.  Deutsche  Bank  AG.  Frankfurt 
(Main)  Federal  Republic  of  Germany;  to 
engage  de  novo  through  DB  Advisors 
L.L.C.  (DB  Advisors),  New  York,  New 
York,  in  acting  as  a  commoditv  pool 
operator  for  private  limited  partnerships 
and/or  trusts  (Investment  Vehicles) 
organized  as  commodity  pools  which 
invest  only  in  assets  in  which  a  bank 
holding  company  is  permitted  to  invest, 
See.Dresdner  Bank  AG,  84  Fed.  Res. 
Bull.  361  (1998),  and  UBS  AG.  Letter, 
dated  April  19.  1999,  from  the  Federal 
Reserve  Bank  of  New  York:  and  to  act 
as  investment  advisor  to  the  Investment 
Vehicles,  pursuant  to  §  225.28(b)(6)  of 
Regulation  Y:  and  to  privately  place 
equity  interests  in  the  Investment 
Vehicles  with  "accredited  investors", 
pursuant  to  §  225.28(b)(7)  of  Regulation 
Y,  See  Letter,  dated  February  13.  1998. 
to  Troland  S.  Link.  Esq..  from  fay  B. 
Bernstein.  Federal  Reser\'e  Dank  of  New 
York;  and  in  providing  administrative 
services  to  closed-end  investment 
companies,  See  Deutsche  Bank  AG,  85 
Fed.  Res.  Bull.  509  (1999).  These 
activities  will  be  conducted  worldwide. 

Comments  on  this  application  must 
be  received  by  November  26,  1999. 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  15,  1999. 
Robert  deV.  Frierson, 
Associate  Secretan,'  of  the  Board. 
[FR  Doc.  99-30184  Filed  11-18-99;  8:45  am] 

BILLING  CODE  6210-01-F 


BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
November  24,  1999. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets.  N.VV.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  fsom  a 
previouslv  announced  meetinc 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lynn  S.  Fox,  Assistant  to  the  Board; 
202-452-3204 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting:  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  17,  1999. 
Robert  deV.  Frierson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  99-30348  Filed  11-17-99;  10:34 
ami 

BILLING  CODE  6210-01-P 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  tnnieral  Accounting  Office. 
ACTION:  Notice  of  Meeting  on  December 
13-14,  1999  and  Announcement  of 
Meeting  Dates  in  2000  for  the 
Accounting  and  Auditing  Policy 
Committee. 
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Federal  Register 'Vol.  64.  No.  223 'Friday.  November  19,  1999/Notices 


Board  Meeting  Summarv 

Pursuant  to  section  10(a)(2)  of  the 
F''iieral  Advisor\'  Committee  Act  (Pub. 
!.  No  q2-4B  5).  as  amended,  notice  is 
htTfbv  given  that  the  Federal 
.\(:( ounting  Standards  Advisory  Board 
will  hold  a  meeting  on  Thursday. 
Dr(  ember  1  Ji.  and  Friday.  December  14, 
from  9:00  to  4:J0  p.m.  room  7C13,  the 
comptroller  General's  Briefing  Room,  of 
thf  General  Accounting  Office  building, 
441  G  St  .  N\V.  Washington,  DC. 

The  [lurpnsc  of  the  meeting  is  to 
dixus-^, 

•  National  Defense  PP&E 

•  Major  Acquisition  Program 

•  Re(|uired  Supplementary  Stewardship 
Information  (RSSI) 

•  Technical  Agenda  Review 

•  Codification 

•  .-\ccounting  and  Auditing  Policy 
Committee  (Jiarter 

.\n\  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
iiis(  ussions  and  reviews  are  open  to  the 
fjuhlic. 

.Announcement  of  Nfeeting  Dates  in 
2000  for  the  Accounting  and  .\uditing 
Policy  Committee 

Meetings  are  sf;heduled  for: 
lanuarv  20.  2000 
.Marc;h"9.  2000 
Mav  11.  2000 
julv  1.3.  2000 
September  14.  2000 
November  4.  2000 

I  nloss  otherwise  noted,  all  AAPC 
meetings  will  be  in  Room  4N30  at  441 
C  Street.  N'W.  from  \^0  to  4:00  p.m. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Wendv  (lomes.  E.\e(  uti\e  Director,  441 
c;  St  .  N\V.  Room  3B18,  Wa.shington,  DC 
2054H,  iir  call  1202)512-7350. 

.\uthoritv:  heiifral  Advisory  Committee 
.\(t   I'lih  L.  No.  92-46,3,  Section  10(a)(2).  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Datod:  November  13.  1999. 
Wendy  M.  Comes, 
Executive  Director. 
IFR  D'u    q()-<niR7  Filed  11-18-99;  8:45  ami 

BILLING  CODE   16'0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  and 
Subcommittee  for  Community  Affairs: 
Meetings 

In  ic(  nr(iance  with  section  10(a)(2)  of 
the  Federal  .\dvisorv  Committee  Act 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (C]DC) 
announces  the  following  Federal 
advisory  committee  meetings. 

Name:  Advisory  Committee  lor  Energy- 
Related  Epidemiologic  Research  (ACERER) 
Subcommittee  for  Community  Affairs  (SCA). 

Times  and  Dates:  12:30  p.m.-6:45  p.m., 
December  13, 1999:  8:45  a.m.-5:15  p.m., 
December  16,  1999. 

Place:  Hyatt  Regency  Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  Virginia 
22202.  telephone  703/418-1234,  fax  703/ 
418-1289. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  subcommittee  advises 
ACERER  on  matters  related  to  community 
needs. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  status  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
National  Cancer  Institute  (NCI)  follow-up  to 
radio  iodine  fallout — risk  dbmmunication  to 
the  American  public:  a  panel  discussion  of 
adding  doses  and  adding  risks;  and 
subcommittee  input  to  the  ACERER 
management  review  of  the  NCI  Chernobyl 
studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Paul 
G.  Renard,  Executive  Secretary.  SCA, 
ACERER,  Radiation  Studies  Branch.  Division 
of  Environmental  Hazards  and  Health  Effects. 
National  Center  for  Environmental  Health, 
Centers  for  Disease  Control  and  Prevention. 
4770  Buford  Highway,  NE.  M/S  F-35, 
Atlanta,  Georgia  30341-3724.  telephone  770/ 
488-7040,  fax  770/488-7044. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research  (ACERER). 

Times  and  Dates:  8:30  a.m.-3  p.m., 
December  14,  1999:  8:.30  a.m.-4:30  p.m.. 
December  15,  1999. 

Place:  Hyatt  Regency  Crystal  City,  2790 
lefferson  Davis  Highway,  Arlington,  Virginia 
22202,  telephone  703/418-1234,  fax  703/ 
418-1289. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary.  HHS:  the  Assistant  Secretary 
for  Health,  HHS;  the  Director,  CDC;  and  the 
Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  on 
establishment  of  a  research  agenda  and  the 
conduct  of  a  research  program  pertaining  to 
energy-related  epidemiologic  studies. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  presentations  from  the  Fred 
Hutchin.son  Cancer  Research  Center:  the 
National  Academy  of  Sciences:  the 
Consortium  for  Risk  Evaluation  and 
Stakeholder  Participation  (CRESP):  the 
Department  of  Energy  on  overall  findings  of 
their  occupational  medicine  reviews;  the 
National  Institute  for  Occupational  Safety 
and  Health  on  the  topic  of  notification  and 
risk  communication;  a  report  on  the  status  of 
the  CDC  report  to  Congress  on  fallout;  a 
report  from  the  ACERER  Subcommittee  for 


Management  Review  of  the  Chernobyl 
Studies:  a  report  on  the  current  status  of 
CDC's  research  agenda  and  the  current  status 
of  the  revised  Memorandum  of 
Understanding:  and  relevant  committee 
discussions. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michael  J.  Sage.  Executive  Secretary, 
ACERER,  and  Acting  Deputy  Director, 
Division  of  Environmental  Hazards  and 
Health  Effects.  National  Center  for 
Environmental  Health.  Centers  for  Disease 
Control  and  Prevention.  4770  Buford 
Highway,  NE,  M/S  F-28,  Atlanta.  Georgia 
30341-3724.  telephone  770/488-7300.  fax 
770/488-7310. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  CDC  and  ATSDR. 

Dated:  November  15,  1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  99-30204  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

The  Division  of  Birth  Defects,  Child 
Development,  and  Disability  and 
Health  (DBDCH);  Meeting 

The  Division  of  Birth  Defects.  Child 
Development,  and  Disability  and  Health 
(DBDCH)  in  the  National  Center  for 
Environmental  Health  (NCEH)  at  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  conference. 

Name:  A  conference  entitled  Infection  in 
Pregnancy  and  Neurodevelopment. 

Times  and  Dates:  7:30  a.m. -5  p.m..  Nov. 
30.  1999;  7:45  a.m.-.'l:45  p.m..  Dec.  1.  1999. 

P/ore.The  Holiday  Inn  Select.  Hotel  and 
Conference  Plaza.  130  CHairemont  Avenue. 
Decatur.  Georgia  30030. 

Status:  Open  for  partii  ipation  by  anyone 
with  an  interest  in  Public  Health  issues 
related  to  Infection  in  Pregnancy  and 
Neurodevelopment,  limited  only  by  the  space 
available.  Persons  wishing  to  participate 
must  fax  their  request  to  (770)  488-7361  and 
indicate  if  they  wish  to  attend. 

Matters  To  Be  Discussed:  A  large  body  of 
evidence  suggests  that  infection,  particularly 
subclinical  infection,  of  the  maternal 
reproductive  tract  during  pregnancy  is  an 
important  cause  of  premature  birth.  There  is 
additional  evidence  suggesting  that  fetal 
infection  may  lead  to  brain  damage  and 
subsequent  serious  neurological  impairment 
and  disability,  such  as  cerebral  palsy.  One  of 
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the  strategic  goals  of  the  Developmental 
Disabilities  Branch  (DDB)  is  to  investigate 
causal  factors  for  cerebral  palsy  and  other 
serious  neurodevelopmental  disabilities  for 
the  purposes  of  prevention.  The  proposed 
workshop,  organized  by  the  DDB.  National 
Center  for  Environmental  Health,  in 
collaboration  with  the  National  Center  for 
HIV.  STD  and  TB  Prevention  National  Center 
for  Infectious  Diseases,  and  the  National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion,  is  designed  to  assist  in  the 
development  of  a  prevention  research  agenda 
concerning  the  role  of  maternal/fetal 
infection  during  pregnancy,  especially 
subclinical  infection,  on  subsequent  adverse 
neurodevelopmental  outcomes  of  affected 
offspring.  The  agenda  would  guide 
extramural  research  activities  by  establishing 
research  priorities  and  providing  a  research 
framework  for  CDC's  extramural  partners  in 
the  area  of  infection  in  pregnancy  and 
neurodevelopment. 

Contact  Persons  for  More  Information: 
Diana  E.  Schendel.  Ph.D..  telephone  (770) 
488-7359.  or  Marilvn  Deal,  telephone  (770) 
488-7695,  Division  of  Birth  Defects.  Child 
Development,  and  Disabilitv  and  Health 
(DBDCH).  NCEH.  CDC.  4770  Buford 
Highway.  NE.  Mailstop  F-15.  Atlanta. 
Georgia'30341.  Fax  (770)  488-7361. 

The  Director.  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

DHled:  November  15,  1999. 
Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  99-30203  Filed  11-18-99:  8:45  am) 

BILUNG  CODE  4163-1 8-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  98N-1 109] 

Mercury  Compounds  in  Drugs  and 
Food;  List  and  Analysis:  Availability 

AGENCY:  Fond  and  Drug  .-\dniinistration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  i.s  announcing  tlie 
availability  of  a  document  entitled 
"Mercury  Compounds  in  Drugs  and 
Food."  The  document  discusses  drugs 
(including  biologies)  and  foods  that 
contain  intentionally  introduced 
mercury  c:ompounds.  In  addition,  for 
those  products  that  contain 
intentionally  introduced  mercury 
compounds,  the  document  provides  a 
quantitative  and  qualitative  analysis  of 


the  mercury  compounds  in  the 
products.  This  document  has  been 
prepared  in  respouse  to  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997  (FDAMA),  section  413.  entitled 
"Food  and  Drug  Administration  Study 
of  Mercury  Compounds  in  Drugs  and 
Food." 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  document  entitled 
"Mercury  Compounds  in  Drugs  and 
Food"  to  the  Drug  Information  Branch 
(HFD-210).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Copies  of  the  document  are  available  on 
the  Internet  at  http://wvrw.fda.gov/cder/ 
index.htm.  Submit  v\Titten  comments  on 
the  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  5630  Fishers 
Lane,  rm   lOfil.  Rnrkvillp.  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  human  drug  products:  Gerald  M. 
Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
560).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-827- 
2222. 
For  human  biological  products: 
Robert  A.  Yetter.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-10).  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-0373. 
For  veterinary  drug  products:  William 
C.  Keller,  Center  for  Veterinary 
Medicine  (HFV-210).  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301- 
827-6641. 
For  food  and  dietary  supplement 
products:  Sharon  A.  Ross,  Center 
for  Food  Safety  and  Applied 
Nutrition  (HFS--156).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-205- 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Mercury 
Compounds  in  Drugs  and  Food."  This 
document  discusses  drugs  (including 
biologies)  and  foods  that  contain 
intentionally  introduced  mercury 
compounds.  In  addition,  for  those 
products  that  contain  intentionally 
introduced  mercury  compounds,  the 
document  provides  a  quantitative  and 


qualitative  analysis  of  the  mercury 
compounds  in  the  products. 

This  document  is  part  of  FDA's 
implementation  of  FDAMA  (Public  Law 
105-1 15).  enacted  on  November  21, 
1997.  Section  413  of  FDAMA  required 
FDA  to:  (1)  Compile  a  list  of  drugs  and 
foods  that  contain  intentionally 
introduced  mercury  compounds,  and  (2) 
provide  a  quantitative  and  qualitative 
analysis  of  the  mercury-  compounds  in 
this  list.  FDAMA  required  the  agency  to 
compile  the  list  and  provide  the 
analysis  within  2  years  after  the  date  of 
its  enactment. 

The  statute  did  not  differentiate 
whether  the  mercury  compound  was 
present  in  a  product  as  an  active  or 
inactive  ingredient,  whether  the  product 
was  for  human  or  veterinary  use.  or 
whether  the  product  was  sold  by 
prescription  or  over-the-counter.  Food 
products  include  dietary  supplements. 

In  the  Federal  Register  of  December 
14.  1998  (63  FR  68775)  and  April  29, 
1999  (64  FR  23083).  FDA  published 
notices  requesting  data  and  information 
on  any  intentionally  introduced 
mercury  compounds  in  these  types  of 
products.  The  agency  asked 
manufacturers  of  affected  products  to 
provide:  (1)  The  commercial  name  of 
the  product  that  contains  the  mercurv 
compound:  (2)  the  chemical  name, 
quantitative  amount,  and  purpose  of  the 
mercury  compound  present:  (3)  a  copy 
of  the  products  labeling:  and  (4)  an 
estimate  of  the  amount  of  the  mercury 
compound  used  annually  in 
manufacturing  the  product. 

The  agency  received  41  responses  to 
the  two  request-for-data  notices.  The 
agency  also  reviewed  information 
contained  in  its  Drug  Registration  and 
Listing  System  and  other  sources  to 
identify  additional  products  that 
contain  intentionally  introduced 
mercury  compounds.  The  document 
discusses  the  information  that  the 
agency  reviewed  and  provides  a  list  and 
analysis  of  the  products  that  were 
identified.  The  document  is  intended  to 
provide  information  and  does  not  set 
forth  anv  requirements. 

II.  Comnicnts 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  regarding  this  document. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
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am.  and  4  p.m..  Muiuiay  through 
Fri(ia\ 

l).ii-<i   November  15.  1999. 
Margaret  M.  Dotzel, 

Aiting  ,4.s-.sor/afe  Commissioner  for  Policy. 
II'R  Doc:.  9<1- .30214  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4160-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Oncologic  Drugs  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

iiH.s 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 

inf>»'tin^  of  ,1  public  afivisorv  committee 
ot  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

\'ame  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulator*'  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  13.  1999,  9  a.m.  to 
5:30  p.m.  and  December  14,  1999.  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom.  8120  Wisconsin  Ave., 
Bethesda.  MD. 

Contact  Person:  Karen  M.  Templeton- 
Somers.  Center  for  Drug  Evaluation  and 
Research  (HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-827-7001,  or 
FDA  Advisory  Committee  Information 
I. me.  1-800-741-8138  (301-443-0572 
m  the  VVashmgton,  DC  area),  code 
12542.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
iiii^etmg. 

Agenda:  On  December  13,  1999,  the 
committee  will  discuss:  (1)  New  drug 
application  (NDA)  21-055.  Targretin® 
(bexarotene)  Capsules,  75  milligrams, 
Ligand  Pharmaceuticals,  Inc.,  indicated 
for  the  treatment  of  patients  with  all 
clinical  stages  (lA-IVB)  of  cutaneous  T- 
cell  lymphoma  (CTCL)  in  the  following 
categories:  Patients  with  early  stage 
CTCL  who  have  not  tolerated  other 
therapies,  patients  with  refractory  or 
persistent  early  stage  CTCL,  and 
patients  with  refractory  advanced  stage 
CTCL;  and  (2)  NDA  20-449/5-011. 
Taxotere®  (docetaxel)  for  Injection 
Concentrate,  Rhone-Poulenc  Rorer 
Pharmaceuticals.  Inc..  indicated  for  the 
treatment  of  patients  with  locally 
advanced  or  metastatic  Non-small  Cell 


Lung  Cancer  after  failure  of  prior 
chemotherapy.  On  December  14.  1999. 
the  committee  will  discuss:  (1)  The 
design  and  analysis  of  active  control 
clinical  trials:  and  (2)  NDA  21-156, 
Celebrex™  (celecoxib),  G.  D.  Searle  & 
Co.,  indicated  for  the  regression  and 
prevention  of  adenomatous  polyps. 
which  may  lead  to  the  development  of 
colorectal  cancer  in  patients  with 
familial  adenomatous  polyposis. 

Procedure:  On  December  13,  1999, 
from  9  a.m.  to  5:30  p.m.,  and  on 
December  14,  1999.  from  8  am  to  3 
p.m.,  the  meeting  is  open  to  the  public. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  December 
3,  1999.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  9:15  a.m.  and  9:30  am  . 
and  between  approximately  1:30  p.m 
and  1:45  p.m.  on  December  13,  1999. 
and  between  approximately  10:15  am 
and  11  a.m.  on  December  14,  1999. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  December  3. 
1999,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation.  After  the  scientific 
presentations,  a  30-minute  open  public 
session  will  be  conducted  for  interested 
persons  who  have  submitted  their 
request  to  speak  by  December  3,  1999, 
to  address  issues  specific  to  the 
submission  or  topic  before  the 
committee. 

Closed  Committee  Deliberations:  On 
December  14,  1999,  firom  3  p.m.  to  5 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  The  investigational 
new  drug  application  (IND)  and  Phase  I 
and  Phase  II  drug  products  in  process 
will  be  presented,  and  recent  action  on 
selected  NDA's  will  be  discussed.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  2, 1999. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

|FR  Uoc.  99-;)021:J  Filed  11-18-99;  8:45  ami 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Nonclinical  Studies  Subcommittee  of 
the  Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 

HH.S. 

action:  Notice. 

This  notice  announces  a  forthcoming 

meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Same  of  Committee:  Nonclinical 
Studies  Subcommittee  of  the  Advisory 
Committee  for  Pharmaceutical  Science 

Cf'-neral  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
F^.^'s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  14,  1999.  8:30  a.m.  to 
5:30  p.m. 

Location:  Holiday  Inn.  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg.  MD. 

Contact  Person:  Kimberly  L.  Topper  at 
Topperlv@cder.fda  gov  or  Angie 
Whitacre  at  \Vhitac:rea@cder. fda.gov. 
Center  for  Drug  Evaluation  and  Research 
{HFD-21).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20837.  301-827-7001.  or 
FDA  .'\d\isory  Committee  Information 
Line.  1-800-741-8138  (301-443-0572 
in  the  Washington.  DC  area),  code 
12539.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  subcommittee  will 
discuss  collaborative  approaches  to 
scientific  research  issues  of  common 
interest  to  the  pharmaceutical  industry, 
univfirsities.  the  public,  and  FDA. 
Specific  areas  of  focus  will  be  in  the 
nonclinical  studies  areas  of:  (1) 
Interspecies  biomarkers  of  toxicity,  (2) 
high-resolution  magnetic  imaging,  (3) 
positron  emission  tomography  imaging. 
and  (4j  methods  to  facilitate  early 
human  assessments. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
b(>fore  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  9.  1999.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximateh'  1 
p.m.  to  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  9.  1999.  and 
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submit  a  brief  statement  ot  thp  general 
nature  i)f  the  evidence  or  arguments 
thev  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
L'.S.C.  app.  2). 

Dated:  November  10,  1999. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
IFR  Doc.  99-30192  Filed  11-18-99;  8:45  am] 

BILLING  CODE  416&-O1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart.  Lung,  and  Blood 
Institute  Proposed  Collection; 
Comment  Request  The  Jackson  Heart 
Study,  Full  Scale  Exam  I— Phase  III 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
prnpo,',pd  data  collectitm  projects,  the 
National  Heart.  Lung,  and  Blood 
Institute  (NHLBl).  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 


projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  Jackson  Heart  Study,  Full 
Scale  Exam  1— Phase  III:  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection: 
The  Jackson  Heart  Study  is  a 
prospective  epidemiologic  investigation 
of  Cardiovascular  Disease  (CVD)  among 
African-American  adults  ages  30  years 
and  older  from  the  Jackson,  Mississippi 
metropolitan  area.  The  examination 
phase  of  the  study  is  scheduled  to  begin 
in  the  fall  of  2000  and  will  take 
approximately  three  years  to  complete. 
An  extensive  examination  is  planned 
and  will  include  a  series  of 
questionnaires  (dealing  with  lifestyle 
habits,  medical  history,  medications, 
social  and  cultural  factors),  physical 
assessments  (height,  weight,  bodv  size, 
blood  pressure,  electrocardiogram, 
ultrasound  measurements  of  the  heart 
and  arteries  in  the  neck,  and  lung 
function)  and  laboratory  measurements 
(cholesterol  and  other  lipids,  glucose, 
indicators  related  to  clotting  of  the 
blood,  among  others).  Data  collected  in 
this  study  will  include  both 
conventional  risk  factors  and  new  or 
emerging  factors  that  may  be  related  to 


Type  ot  respondents 


JHS  individuals  of  families 

Morbidity  &  Mortality  AFU  next-of-kin  decedents 
Mor&iiity  &  Mortality  AFU  Physicians 


Total 


CVT).  Some  of  the  newer  areas  of  focus 
will  include  early  indicators  of  disease, 
genetics,  socio-cultural  influences  such 
as  socioeconomic  status  and 
discrimination,  and  physiological 
relations  between  common  disorders 
such  as  high  blood  pressure,  obesity  and 
diabetes  and  their  influence  on  CVD. 
The  information  collected  will  be  used 
by  the  public  and  private  sector  for 
public  health  planning,  medical 
education,  other  epidemiologic  studies, 
and  biomedical  research.  Frequency  of 
Response:  One-time.  Affected  Public: 
Individuals  or  families;  Business  or 
other  for  profit;  not-for-profit 
institutions.  Type  of  Respondents: 
Adults  age  30  years  and  older,  next-of- 
kin,  and  physicians. 

The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  2,567.  Estimated  Number 
of  Responses  per  Respondent:  1. 
Average  Burden  Hours  Per  Response  are 
shown  in  the  table  below;  and  Estimated 
Total  Annual  Burden  Hours  Requested: 
68,658.  The  annualized  cost  to 
respondents  is  estimated  at:  $791,246 
consist  of  their  time  and  assumes  a  rate 
of  $11.50  per  hour  for  the  cohort  and 
next-of-kin  decedents  and  $45  per  hour 
for  physicians. 

Estimates  of  the  annual  reporting 
burden  to  respondents. 


Estimated 
number  of  re- 
spondents 


2.167 
200 
200 


2,567 


Estimated 
numljer  of  re- 
sponses per 
respondent 


Average 

burden 

hours  per 

response 


31.65 
0.17 
0.25 


The  average  annual  Capital  Costs  are  S52.800  The  average  annual  Operating  and  Maintenance  Costs  are  $5,402,000. 


Estimated 
total  annual 
burden 
hours  re- 
quested 


68.575 
33 
50 


68,658 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points:  (1)  Evaluate  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agencv.  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
acruracv  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologv  and  assumptions  used: 
[3]  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4J  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 


mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  terhno]oe\' 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Chervl  Nelson. 
Jackson  Heart  Studv  Project  Officer. 
6701  Rockledge  Drive.  Room  8152,  MSC 
7934.  Rockville,  MD  20892-7934,  or  call 
non-toll-free  number  (301)  435-0451  or 
E-mail  your  request,  including  your 
address  to:  cn80n@.nih.gov 

Comments  Due  Date 

Comment  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60- 
days  of  the  date  of  this  publication. 


Dated:  November  5,  1999. 
Lawrence  Friedman. 

Director,  Division  of  Epidemiology'and 

Clinical  Applications. 

[FR  Doc.  99-30197  Filed  11-18-99;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program:  National 
Toxicology  Program  (NTP)  Board  of 
Scientific  Counselors'  Meeting;  Review 
of  Nominations  for  Listing  in  or 
Delisting  From  the  10th  Report  on 
Carcinogens 

FurMiant  to  Pub.  L.  92-463.  notice  is 
ht'ffhv  '4i\  en  of  the  next  meeting  of  the 
\TP  Biirird  of  Scientific  Counselors' 
Ki'pnrt  on  Carcinogens  (RoC) 
Suhcnmmittee  to  be  held  on  January  20 
&  21.  2000,  at  the  Crystal  City  Marriott. 
\999  jpfferson  Davis  Highway. 
.Arlington.  VA  22202.  On  January  20, 
registration  will  begin  at  9  a.m.  and  the 
meeting  will  begin  at  9:30  a.m.  On 
lanuary  21,  the  meeting  will  begin  at 
8:30  a.m.  Pre-registration  is  not 
required:  however,  persons  requesting 
time  to  make  oral,  public  comments  are 
asked  to  notif\'  Dr.  Mar\'  S.  Wolfe, 
Executive  Secretar\',  prior  to  the 
meeting  (contact  information  given 
below).  The  agenda  covers  the  peer 
review  of  substances,  mixtures,  or 
exposure  circumstances  nominated  for 
listing  in  the  10th  Report  on 
Carcinogens,  and  includes  an 
oppnrttinitv  for  public  input. 

Background 

The  Department  of  Health  and  Human 
Services  (DHHS)  Report  on  Carcinogens 
(RoC)  is  a  public  information  document 
prepared  for  the  US  Congress  by  the 
National  Toxicology  Program  (NTP)  in 
respon.se  to  Section  301(b)(4)  of  the 
Public  Health  Service  Act,  as  amended. 
The  intent  of  the  document  is  to  provide 
a  listing  of  those  agents,  substances,  or 
exposure  circumstances  that  are  either 
"known"  or  "reasonably  anticipated"  to 
cause  cancer  in  humans  and  to  which  a 
significant  number  of  people  in  the 
United  States  are  exposed.  The  process 
for  preparation  of  the  RoC  has  three 
levels  of  scientific  peer  review.  Central 
to  the  evaluations  of  the  review  groups 
is  the  use  of  criteria  for  inclusion  in  or 
removal  of  substances  from  the  Report. 
The  current  criteria  for  listing  in  or 
delisting  from  the  Report  were  approved 
1)\  the  Secretary.  DHHS.  in  September 
IMMH  The  major  change  in  the  RoC, 
\\  huh  occurred  as  a  result  of  the  criteria 
revision,  was  to  include  consideration 
of  all  relevant  information,  including 
mechanistic  data,  in  the  decision  to  list 
in  or  delist  from  future  editions.  The 
rtn'iew  process  for  listing  in  or  delisting 
from  the  RoC  begins  with  initial 
scientific  review  bv  the  National 
Institute  of  Environmental  Health 


Sciences  (NIEHS)/NTP  Report  on 
Carcinogens  Review  Committee  (RGl), 
which  is  comprised  of  NIEHS/NTP  staff 
scientists.  The  second  scientific  review 
group  is  comprised  of  representatives 
from  the  Federal  health  research  and 
regulatory  agencies  that  are  members  of 
the  NTP  Executive  Committee. 
Following  external  public  review  by  the 
NTP  Board  RoC  Subcommittee  and 
solicitation  of  public  comments  through 
announcements  in  the  Federal  Register 
and  other  media,  the  independent 
recommendations  of  the  three  scientific 
peer  review  groups  and  all  public 
comments  are  presented  to  the  NTP 
Executive  Committee  for  review  and 
comment.  All  recommendations  and 
public  comments  are  submitted  to  the 
Director,  NTP,  who  reviews  them  and 
makes  a  final  recommendation  to  the 
Secretary,  DHHS,  concerning  the  listing 
or  delisting  of  chemicals  or  exposure 
circumstances  in  the  RoC.  The  Secretary 
has  final  review  and  approval  for  the 
Report. 

Agenda 

The  meeting  of  the  NTP  RoC 
Subcommitee  is  scheduled  for  January 
20  &  21,  2000.  Tentatively  scheduled  to 
be  peer  reviewed  are  nine  nominated 
chemicals  or  exposure  circumstances. 
These  nominations  are  listed 
alphabetically  in  the  attached  table, 
along  with  supporting  information  and 
a  tentative  order  of  presentation  and 
review.  Background  summary 
documents  for  each  of  the  nominations 
are  available  to  the  public  and  include 
(1)  A  summar}'  of  the  scientific  data  and 
information  used  to  evaluate  the 
nomination,  (2)  a  recommendation  for 
listing  either  as  "known  to  be  a  human 
carcinogen"  or  as  "reasonably 
anticipated  to  be  a  human  carcinogen," 
or  (3)  the  upgrading  or  delisting  of  a 
current  listing  in  the  RoC.  Copies  of  a 
draft  background  summary  document 
for  each  of  these  nominations  are 
available  on  the  NTP  web  homepage  at 
http://ntp-server.niehs.nih.gov/  and  the 
Environmental  Health  Information 
Service  website  at  http:// 
ehis.niehs.nih.gov/  or  can  be  obtained 
in  hard  copy,  as  available,  from:  Dr. 
C.W.  Jameson,  Report  on  Carcinogens, 
NIEHS,  MD  EC-14,  79  Alexander  Drive. 
Building  4401,  Room  3127.  P  O.  Box 
12233,  Research  Triangle  Park.  NC 
27709  (919/541-4096;  FAX  919/541- 
2242;  email  jameson@niehs.nih.gov]. 

The  April  2,  1999  Federal  Register 
Announcement  (Volume  b4.  Number  63, 
Page  15983-15984)  calling  for  public 
comments  on  the  nominations  to  be 
reviewed  in  1999  for  listing  in  or 
delisting  (removing)  from  the  10th  RoC. 
indicated  that  UV  Radiation  (separate 


consideration  of  three  segments  of  the 
wavelength  spectrum.  UV.-\  (315-400 
nm).  UVB  (280-315  nm),  and  UVC 
(100-280  nm))  and  Toluene 
Diisocyanatp  (C.\S  Number  26471-62- 
5)  would  be  among  the  nominations  to 
be  reviewed.  The  initial  review  of  the 
UV  Radiation  nomination  by  NTP  staff 
found  an  extensive  published  database 
for  this  nomination  and  there  was 
insufficient  time  to  prepare  adequately 
a  comprehensive  summary  background 
document  for  its  review  in  1999. 
Therefore,  the  nomination  of  UV 
Radiation  (separate  consideration  of 
three  segments  of  the  wavelength 
spectrum:  UVA  (315-400  nm).  UVB 
(280-315  nm).  and  UVC  (100-280  nm)) 
was  deferred  for  review  until  later  in 
2000. 

Toluene  Diisocyanate  (TDI)  was 
nominated  by  the  Diisocyanates  Panel  of 
the  Chemicai  Manufacturers  Association 
for  review  and  delisting  from  the  RoC. 
As  outlined  in  the  published  listing/ 
delisting  procedures  for  the  RoC,  the 
RGl  reviewed  the  nomination  and  data 
provided  by  the  Diisocyanates  Panel. 
Based  on  its  review  of  the  available 
information  concerning  the 
carcinogenicity  of  TDI.  the  RGl 
determined  that  there  is  no  new. 
relevant  data  to  support  the  delisting  of 
TDI  from  the  RoC.  RGl  recommended 
that  the  nomination  to  delist  TDI  from 
the  RoC;  not  proceed  any  further  through 
the  review  process.  Therefore.  TDI  is  not 
on  the  agenda  for  review  at  the  January 
20-21  RoC  Subcommittee  meeting.  The 
Diisocvanates  Panel  was  notified  of  this 
action  and  invited  to  resubmit  the 
nomination  to  delist  TDI  from  the  RoC 
providing  additional  justification  and 
relevant  new  data  to  support  the 
nomination.  The  RG2.  NTP  Board  of 
Scientific  Counselors  RoC 
Subcommittee,  and  the  NTP  Executive 
Committee  were  notified  of  this  action. 

Solicitation  of  Public  Comment 

The  NTP  Board  of  Scientific 
Counselors  RoC  Subcommittee  meeting 
is  open  to  the  public,  and  time  will  be 
provided  for  public  comment  on  each  of 
the  nominations  under  revjew.  In  order 
to  facilitate  planning  for  the  meeting. 
persons  requesting  time  for  an  oral 
presentation  regarding  a  particular 
nomination  should  notify  the  Executive 
Secretary.  Dr.  Mary  S.  Wolfe,  P.O.  Box 
12233.  A3-07.  Research  Triangle  Park, 
NC  27709  (telephone  919/541-3971: 
FAX  919/541-0295:  email 
wolfe@niehs.nih.gov)  no  later  than 
January  7.  2000.  Persons  registering  to 
make  comments  are  asked  to  provide,  if 
possible,  a  written  copy  of  their 
statement  by  January  7th  so  copies  can 
be  made  and  distributed  to 
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Subcommittee  for  their  timely  review 
prior  to  the  meeting.  Written  statements 
can  supplement  and  expand  the  oral 
presentation,  and  each  speaker  is  asked 
to  provide  his/her  name,  affiliation, 
mailing  address,  phone.  fa.x.  e-mail  and 
supporting  organization  (if  any).  At  least 
seven  mmutes  will  be  allotted  to  each 
speaker,  and  if  time  permits,  can  be 
extended  to  10  minute.s.  Individuals 
who  register  to  make  oral  presentations 
by  January  7th  will  be  notified  about  the 
time  available  for  their  presentation  at 
least  one  week  prior  to  the  meeting. 
Registration  for  making  public 
comments  will  also  be  available  on-site. 
If  registering  on-site  to  speak  and 
reading  oral  comments  from  printed 
ropy,  the  speaker  is  asked  to  bring  25 


copies  of  the  text.  These  copies  will  be 
distributed  to  the  Chair  and 
Subommittee  members  and  supplement 
the  record. 

Written  comments,  in  lieu  of  making 
oral  comments,  are  welcome.  All 
comments  must  include  name, 
affiliation,  mailing  address,  phone,  fax, 
e-mail  and  sponsoring  organization  (if 
any)  and  should  be  received  by  January 
7th  for  distribution  to  the 
Subcommittee.  Written  comments 
received  after  January  7th  will  not  be 
considered  by  Subcommittee  members 
in  their  reviews. 

The  \TP  would  welcome  receiving 
information  from  completed,  ongoing, 
or  planned  human  or  experimental 
animal  cancer  studies,  or  studies  of 
mechanism  of  cancer  formation,  as  well 


as  current  production  data,  human 
exposure  information,  and  use  patterns 
for  any  of  the  nominations  listed  in  this 
announcement.  Organizations  or 
individuals  that  wish  to  provide 
information  should  contact  Dr.  C.W. 
Jameson  at  the  address  given  above. 

The  agenda  and  a  roster  of 
Subcommittee  members  will  be 
available  prior  to  the  meeting  on  the 
NTP  web  homepage  at  httpj/ntp- 
server.niehs.nih.gov/and  upon  request 
from  Dr.  Wolfe.  Summary  minutes  from 
the  previous  meeting  are  available  on 
the  NTP  web  homepage  and  upon 
request  from  Dr.  Wolfe. 

Dated:  November  10.  1999. 
Samuel  H.  Wilson, 
Deputy  Director.  NIEHS  and  NTP. 


Summary  Data  for  Nominations  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors'  Report  on  Carcinogens  Subcommittee  January  20-21,  2000 


Nomination  to  be  reviewed/CAS  No. 


Primary  uses  or 
exposures 


To  t>e  reviewed  for 


Tentative 
review  order 


Beryllium     and    Beryllium    Compounds/ 

7440--11-7. 

2.2-bis-ibromomethyl)      -1 .3-propanediol/ 
3296-90-9 

2  3-Dibromo-1-Propanol''96-13-9  


Dyes  Metabolized  to  Dimethoxybenzidme 
(Dimethoxybenziame  Dyes  as  a  Class). 

Dyes  Metabolized  to  Dimethylbenzidme 
(Dimettiylbenzidine  Dyes  as  a  Ciass). 

IQ  i2-Amino-3-mettiyhmidazo[4,5- 

fiquinoline)'761 80-96-6. 

Styrene-7,8-oxide,  96-09-3  

Vinyl  Bromide/593-60-2 

Vinyl  Fluonde/75-02-5  


Fiber  optics  and  cellular  network  commu- 
nications systems,  aerospace,  defense 
and  other  industry  applications. 

Used  as  a  fire  retardant  in  unsaturated 
polyester  resins,  in  molded  products, 
and  in  ngid  polyurettiane  foam 

Used  as  a  flame  retardant.  as  an  inter- 
mediate in  the  preparation  of  the  flame 
retardant  tns(2.3-dibromopropyl)  phos- 
phate, and  as  an  Intermediate  In  the 
manufacture  of  pesticides  and  pharma- 
ceutical preparations 

Dyes  widely  used  for  leather,  paper,  plas- 
tics, rubber,  and  textile  industries. 

Dyes  widely  used  for  leather,  paper,  plas- 
tics, rubber,  and  textile  industnes. 

Found  in  cooked  meat  and  fish  

Used  mainly  in  the  preparation  of  fra- 
grances and  in  some  epoxy  resin  for- 
mulations. 

Used  commercially  since  1968.  primarily 
in  the  manufacture  of  flame  retardant 
synthetic  fibers. 

Used  commercially  since  the  1960s,  in 
the  production  of  polyvinylfluoride, 
which  Is  used  for  plastics. 


Possible  updating  of  current  listing  of  t>e- 
ryllium  and  certain  beryllium  com- 
pounds to  a  known  human  carcinogen. 

Listing  in  the  10th  Report  


Listing  in  the  10th  Report 


Listing  In  the  1 0th  Report 
Listing  In  the  1 0th  Report 
Listing  in  the  1 0th  Report 
Listing  in  the  10th  Report 

Listing  in  the  10th  Report 

Listing  in  the  10th  Report 


4 
5 


8 
9 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Review  Phthalates  Meeting  Notice 

National  Toxicology  Program  (NTP). 
National  In.stitute  of  Environmental 
Health  Sciences  (NIEHS).  Center  for  the 
Evaluation  of  Risks  to  Human 
Reproduction,  announces  the  second 


meeting  of  an  expert  panel  to  review 
phthalates.  December  15-17.  1999.  The 
meeting  will  be  held  at  Hawthorn  Suites 
Hotel,  300  Meredith  Drive,  Durham,  NC 
(near  the  intersection  of  highways  54 
and  55  in  Research  Triangle  Park)  and 
will  begin  at  8:30  a.m.  each  day. 

Background 

The  NTP  and  the  NIEHS  established 
the  NTP  Center  for  the  Evaluation  of 
Risks  to  Human  Reproduction  (CERHR) 
(63  PR  68782.  No  239)  in  June  1998.  The 
purpose  of  the  Center  is  to  provide 
timely  and  imbiased,  scientifically 


sound  evaluations  of  human  and 
experimental  evidence  for  adverse 
effects  on  reproduction,  including 
development,  which  may  be  caused  by 
agents  to  which  humans  are  exposed. 
The  evaluations  produced  through  the 
Center  will  be  published  as  monographs 
in  Environmental  Heahh  Perspectives 
(EHP);  a  special  effort  will  be  made  to 
summarize  the  reports  in  non-scientific 
terms  for  use  by  the  general  public. 
These  documents  will  be  available  on 
the  CERHR  website  (http:// 
cerhr.niehs.nih.gov)  or  in  hardcopy  by 
contacting  Ms.  Peggy  Sheren  (contact 
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iniormation  t^iven  below),  and  will  also 
hp  tran.smitted  to  appropriate  Federal 
dnii  State  Agencie.s.  Public  comments  on 
the  final  documents  will  be  welcome. 
The  Centers  first  review  is  underway 
,md  covers  the  evaluation  of  the 
following  seven  phthalate  esters 
(Chemical  Abstracts  Service  registry 
numbers  are  m  parentheses). 
butvl  benzvl  phthalate  (85-68-7) 
di(2-ethvlhexvl)  phthalate  (117-81-7) 
di-isudecvl  phthalate  (26761-40-0. 

hH51.=i-4^)-l! 
di-isononvl  phthalate  (28553-12-0. 

HH5 15-48-0 1 
di-n-butvl  phthalat ;  (84-74-2) 
di-n-hewi  phthalate  (84-75-3) 
(ii-n-octvl  phthalate  (117-84-0) 

First  Meeting  of  the  Expert  Panel  to 
Review  Phthalates,  August  17-19,  1999 

An  independent,  expert  panel  began 
the  phthalate  review  at  the  first 
Phthalate  Expert  Panel  Meeting  on 
August  17-19  in  Alexandria.  Virginia 
(64  FR  42707-42708).  Prior  to  this 
meeting,  panelists  reviewed  existing 
literature  in  their  areas  of  expertise  and 
provided  other  panel  members  with 
their  summary  evaluations.  This  effort 
involved  the  review  of  nearly  1,000 
reports  or  publications  covering  general 
toxicitv  in  animals  and  humans, 
developmental  and  reproductive 
toxicity,  and  information  on  human 
exposure.  Integrated  evaluation 
documents  drafted  at  the  Panel's 
meeting  addressed  the  nature  and 
consistency  of  the  reviewed  data, 
relevancy  of  experimental  models  to 
humans,  and  important  papers  in  the 
areas  of  toxicity  and  human  exposure. 

Draft  integrated  evaluation  documents 
were  reviewed  and  discussed  in  plenary 
session  by  the  Panel  for  the  following 
phthal  itfv  hutvl  benzvl  phthalate,  di(2- 
"thvlhexyiiphthalate.  and  di-n-octyl 
phthalate.  Further  discussion  of  these 
draft  documents  and  formulation  of 
summ.irv  statements  will  take  place  at 
th"  Ml  n:i(i  Phthalate  Expert  Panel 
Review   .\  summary  of  the  first 
Phthalate  Expert  Panel  meeting  is 
available  on  the  Center's  website  [httpJ 
/ rerhr.nwhs.nih.gov)  or  can  be  obtained 
in  hardcopy  from  Ms.  Sheren  (see 
helovvl 

December  15-17.  1999  Phthalate  Expert 
Panel  Review 

The  integrated  evaluations  on  the  four 
remaining  chemicals  (di-isodecyl 
phthalate,  di-isononyl  phthalate,  di-n- 
butyl  phthalate,  and  di-n-hexyl 
phthalate)  are  being  written  and  will  be 
discussed  at  the  Expert  Panel  meeting  to 
he  held  December  15-17.  The  draft 
integrated  evaluations  will  be  publicly 
available  after  December  1,  1999  at  the 


Center's  website  (see  above)  or  can  be 
obtained  in  hardcopy  by  contacting  Ms, 
Peggy  Sheren,  (see  below).  Following 
review  and  agreement  by  the  Panel  on 
the  integrated  evaluations,  the  members 
will  develop  consensus  summary 
statements  for  each  of  the  seven 
phthalates.  These  narrative  statements 
will  reflect  a  consensus  opinion  of  the 
Panel  as  to  the  developmental  and 
reproductive  toxicity  of  these  chemicals 
in  experimental  models  and  will 
address  the  potential  significance  of 
these  results  to  human  reproduction  and 
development.  Following  this  meeting. 
integrated  evaluations  and  the  summary 
statements  will  be  incorporated  into  a 
monograph  on  phthalates  that  is 
published  in  EHP  and  available  for 
public  comment. 

Review  Panel  and  Charge  to  Panel 

A  panel  of  16  independent  scientists 
selected  for  their  expertise  in  various 
aspects  of  reproductive  toxicology  and 
other  relevant  areas  are  conducting  this 
review.  The  roster  of  experts  follows: 

Phthalates  Expert  Panel 

Name  and  Affiliation 

Kim  Boekelheide,  MD.  PhD,  Brown 

Universitv.  Providence.  RI 
Bob  Chapin,  PhD,  NIEHS,  Research 

Triangle  Park,  NC 
Mike  Cunningham,  PhD,  NIEHS. 

Research  Triangle  Park,  NC 
Elaine  Faustman.  PhD.  University  of 

Washington.  Seattle.  WA 
Paul  Foster.  PhD,  Chemical  Industry 

Institute  of  Toxicology,  Research 

Triangle  Park,  NC 
Mari  Golub,  PhD,  Cal/EPA,  Davis,  CA 
Rogene  Henderson,  PhD,  Inhalation 

Toxicology  Research  Institute. 

Albuquerque.  NM 
Irwin  Hinberg.  PhD,  Health  Canada, 

Ottawa,  Ontario.  Canada 
Bob  Kavlock.  PhD  (chair).  EPA/ORD, 

Research  Triangle  Park,  NC 
Ruth  Little.  Sc.D*.  NIEHS,  Research 

Triangle  Park,  NC 
Jennifer  Seed,  PhD.  EPA/OPPT, 

Washington.  DC 
Katherine  Shea.  MD,  North  Carolina 

State  Uruversity,  Raleigh,  NC 
Sonia  Tabacova.  MD.  PhD**.  FDA, 

Rockville.  MD 
Shelley  Tyl,  PhD.  Research  Triangle 

Institute,  Research  Triangle  Park,  NC 
Paige  Williams,  PhD*,  Harvard 

University,  Cambridge.  MA 
Tim  Zacharewski,  PhD*,  Michigan  State 

University,  East  Lansing.  MI 

*  Unable  to  attend  the  second 
Phthalate  Expert  Panel  meeting. 

**  Added  to  the  Panel  to  assist  in  the 
evaluation  of  literature  and 
identification  of  research  and  testing 
needs  in  epidemiology. 


Charge  to  Expert  Panel 

Rigorously  evaluate  all  relevant  data 
and  reach  a  conclusion  regarding  the 
strength  of  scientific  evidence  that 
exposure  to  a  chemical  mav  or  may  not 
present  a  risk  to  human  reproduction  or 
development. 

1.  Evaluate  all  reproductive  and 
developmental  toxicity  studies — in 
humans  and  animals — for  quality, 
completeness,  and  sufficiency. 
Determine  consistency  of  reported 
effects  within  and  among  species. 
Briefly  summarize  relevant  individual 
studies. 

2.  Review  and  summarize  related 
studies  paying  parti(  ular  attention  to 
studies  of  general  toxicity, 
pharmacokinetics,  genetic  toxicity,  and 
mechanisms  of  toxicity  within  and 
across  species.  Both  in  vivo  and  in  vitro 
studies  will  be  included. 

3.  Determine,  to  the  extent  possible, 
patterns  of  use  (such  as  timing, 
duration)  and  exposure  (such  as  dose, 
route)  to  humans 

4.  Integrate  this  information,  using  a 
weight  of  evidence  approach.  Determine 
how  human,  animal  and  other  data  can 
reasonablv  be  used  to  predict 
reproducti\e  or  de\'el()pmental  effects  in 
humans  under  particular  exposure 
conditions. 

5.  Provide  judgments,  including 
qualitative  statements  of  the  certainty  of 
the  judgments,  that  an  agent  presents  a 
potential  risk  to  human  reproduction 
and/or  development.  Describe  the  major 
factors  that  contributed  to  these 
ludgments.  State  the  exposure 
circumstances  under  which  such  risk 
might  be  expected  to  exist. 

6.  Identify  specific  areas  of 
uncertainty  (such  as  inadequate 
pharmacokinetic  data  in  a  given  species) 
that  would  prevent  a  more  definitive 
assessment  of  human  risk. 

7.  ldentif\'  research  and  testing  needs 
that,  if  met.  would  significantly  reduce 
the  uncertainty  inherent  in  the  stated 
judgments  of  risk. 

Meeting  Open  to  the  Public 

The  meeting  is  open  to  the  public  and 
attendance  is  limited  only  by  the 
availability  of  space.  This  review  will 
take  place  from  December  15-17  at 
Hawthorn  Suites  Hotel.  300  Meredith 
Drive,  Durham,  NC  (near  the 
intersection  of  highways  54  and  55  in 
Research  Triangle  Park).  The  meeting 
commences  each  day  at  8:30  a.m.  . 

Preliminary  Agenda 

December  15  (8:30  a.m.] 

Opening  remarks  bv  Dr.  George 
Lucier.  Director.  ET?'.  NIEHS;  Dr. 
Michael  Shelbv.  NIEHS  and  Director  of 
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the  Center;  Dr  John  Moore,  Sciences, 
International  and  CiERHR;  and  Dr. 
Robert  Kavloc:i<.  EPA  and  Chair  of  the 
Expert  Panel  on  Phthalates. 

Following  opening  remarks,  the  Panel 
will  receive  public  comments  (time 
seven  minutes  per  speaker).  Information 
for  those  wishing  to  register  to  give  oral 
comments  or  to  submit  written 
comments  is  provided  below.  Following 
the  comment  period,  draft  integrated 
evaluations  for  each  of  the  seven 
phthalates  will  be  discussed  in  plenary 
session  with  the  purpose  of  reaching 
consensus  on  each  chemical.  These 
draft  documents  will  be  available  to  the 
public  electronically  on  the  CERHR 
website  [http://cerhr.niehs.nih.gov)  after 
December  1  or  in  hardcopy  by 
contacting  Ms.  Sheten  at  the  address 
given  below. 

December  16  (8:30  a.m.) 

Complete  discussions  of  the 
integrated  evaluations.  Begin  drafting 
summary  statements  for  each  of  the 
chemicals.  This  will  be  accomplished 
through  an  iterative  series  of  workgroup 
discussions  and  plenary  sessions. 

December  1 7  (8:30  a.m.) 

Summary  statements  reflecting 
significant  conclusions  and  judgements 
reached  bv  the  Panel  Workgroups  for 
each  of  the  phthalates  will  be  presented, 
discussed,  and  agreed  upon  bv  the 
entire  expert  panel  in  the  final  plenary 
session.  Closing  comments  bv  Dr 
Michael  Shelby,  NIEHS.  and  Dr.  Lynn 
Goldman,  Johns  Hopkins  University  and 
NIEHS. 

Solicitation  of  Oral  and  Written  Public 
Comments 

Following  opening  remarks  on 
December  15,  time  is  allotted  for  public 
comments  (seven  minutes  per  speaker 
on  the  chemicals  being  reviewed).  In 
order  to  facilitate  planning  of  this 
meeting,  those  wishing  to  make  public 
comments  are  asked  to  notih'  Ms. 
Sheren,  (CERHR.  1800  Diagonal  Road. 
Suite  500,  Alexandria,  VA  22314-2808, 
Phone:  (703)  838-9440)  no  later  than 
December  10.  1999.  When  registering  to 
comment  orallv.  please  pro\ide  your 
name,  affiliation,  mailing  address. 
phone,  fax,  e-mail  and  sponsoring 
organization  (if  any).  If  possible,  also 
send  a  copy  of  the  statement  or  talking 
points  to  Ms  Sheren:  this  information 
will  be  provided  to  the  Panel  and  will 
assist  the  Chair  and  Panel  Members  in 
identif\'ing  issues  for  discussion. 
Registration  for  public  comments  will 
also  be  available  on-site  (7:30-8:30 
a.m.).  Those  registering  on  site  are  asked 
to  bring  20  copies  ui  their  statement  or 
talking  points. 


A  WTitten  statement  may  be  submitted 
in  lieu  of  making  an  oral  presentation. 
These  written  comments  should  be 
received  by  Ms.  Sheren  (address  given 
above)  no  later  than  December  10  in 
order  for  them  to  be  considered  at  the 
December  15-17  meeting.  Persons 
sending  written  comments  are  asked  to 
provide  their  name,  affiliation,  mailing 
address,  phone,  fax,  e-mail  and 
sponsoring  organization  (if  any).  . 

For  other  questions  or  additional 
information  about  the  meeting,  please 
contact  Ms.  Sheren. 

Dated:  November  10.  1999. 
Samuel  H  Wilson. 
Deputy  Director,  S'lEHS  and  NTP. 
[FR  Doc  99-30199  Filed  11-18-99;  8:45  am] 

BILLING  CODE   4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4432-N^6l 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess  and 
surplus  Federal  property  reviewed  bv 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  November  19,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  'rdfiet.  Department  ui  Housing 
and  Urban  Development.  Room  7262, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weeklv  basis, 
identifying  unutilized,  underutihzed, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  tb.nt  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  November  10,  1999. 

Fred  Kamas,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 

[FR  Doc.  99-29930  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  Fishery  Management  Council: 
Meeting  Notice 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(a}{2)  of 
tne  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  objective 
of  this  meeting  is  to  review  the  progress 
of  the  1999  Klamath  chinook  salmon 
fishing  season  and  plan  for  fishery 
management  in  2000.  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
1:00  p.m.  to  5:00  p.m.  on  Wednesday. 
December  8.  1999;  from  8:00  a.m.  to 
5:00  p.m.  on  Thursday,  December  9, 
1999;  and  from  8:00  a.m.  to  12:00  p.m. 
on  Friday,  December  10.  1999. 

PLACE:  The  meeting  will  be  held  at  the 
Windmills  Inn,  2525  Ashland  Street, 
Ashland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  h  ersun.  i'ruject  Leader,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (530) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  infuniidUuu  mi  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8,  1987  (52  FR 
25639) 

Dated:  November  5.  1999. 
John  Engbring, 

Acting  Manager.  California/Nevada 

Operations  Office. 

(FR  Dot..  99-:i0201  Filed  11-18-99;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Technology  Transfer  Act  of  1986 

agency:  \  iiit.'d  States  Geological 
Surv('\ ,  Interior. 

action:  Notice  of  proposed  cooperative 
i>  search  and  development  agreement 
(  R.\[I-\)  negotiations. 

SUMMARY:  The  United  States  Geological 

.Survey  {USGS)  is  contemplating 
•  -ntering  into  a  Cooperative  Research 
iiid  Development  Agreement  (CRADA) 
with  GeoSIG  AG  to  develop  a  strong- 
motinn  seismograph  system. 
INQUIRIES:  If  any  other  parties  are 
interested  in  similar  activities  with  the 
r.S(_;.S.  pleas.'  (  I  intact  (nhn  R.  Evans 
(650- i24-47.T.i  iir  ire\  ans@usgs.gov). 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  November  2,  1999. 
Steven  R.  Bohien. 
Acting  Chief  Geologist. 

!FR  Dim    qrt-30188  Filed  11-18-99;  8:45  ami 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-30-3130-AG:  CACA-35742-F1] 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  { )pening  order,  Humboldt, 

Ca  hfornia. 

SUMMARY:  This  notice  opens  lands  to 
disposal  by  Recreation  and  Public 
Purposes  Grant. 

EFFECTIVE  DATE:  Immediately  upon 
piibhcatinn 

FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Hawks,  Areata  Field  Office, 
BLM.  1695  Heindon  Road,  Areata,  CA 
'rK>il-4573, (707)  825-2319. 
SUPPLEMENTALRY  INFORMATION:  On 
November  21.  1993.  the  land  described 
helovv  was  scgres^ated  from 
appropriation  under  the  public  land 
laws  and  mining  laws  as  part  of 
exchange  proposal  CACA  35742-Fl. 
The  parcel  was  subseciuently  dropped 
from  the  exchange  proposal. 

On  the  date  of  publication  of  this 
notice,  the  land  described  below  will  be 
opened  to  the  operation  of  the  public 
land  laws,  generally,  and  the  mining 
laws,  subject  to  valid  existing  rights, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  The 
parcel  remains  segregated  from  all 
appropriation  by  Recreation  and  Public 
Purposes  Classification  CACA  39081. 


Humboldt  Meridian,  California 

T.5S.,  R.3E.,  Sec.  11,  SW1/4SW1/4. 

Containing  40.00  acres. 
Lynda  ),  Roush, 
Areata  Field  Manager. 

|FR  Dor,.  99-30202  Filed  11-18-99:  8:45  am] 
BILUNG  CODE  4310-40-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Replacement  of  Wright 
Water  Distribution  Looping  Project 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding:  public  comment  period  on 

request  to  fund  the  Wright  Water 

Distribution  Looping  Project. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
$160,000  from  the  Abandoned  Mine 
Reclamation  Fund  to  pay  the  cost  of 
replacing  the  Wright  Water  Distribution 
Looping  Project.  In  its  application,  the 
State  proposes  paying  for  the 
construction  cost  as  a  public  facility 
project  that  will  benefit  a  corrununity 
impacted  by  coal  mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  Wright  Water  Distribution 
Looping  Project.  It  also  sets  the  time 
period  during  which  you  may  send 
written  comments  on  the  request  to  us. 
DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  m.s.t., 
December  20,  1999. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office, 
Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building,  Rm.  2403.  100  East  "B  "  Street, 
Casper,  Wyoming  82601-1918 
FOR  FURTHER  INFORMATION  CONTACT:  Guv 
V.  Padgett,  Telephone:  (307)  261-6555. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 


Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  vvc  would 
withhold  from  the  rulemaking  (or 
administrati\e|  record  a  respondent's 
identitv.  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment,  Howe\er.  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representati\'es  or  officials  of 
organizations  or  businesses,  available 
from  public  inspection  in  their  entirety, 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMQRA 

Title  1\'  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  hv  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3, 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State.  Federal,  or  other  laws. 

Title  1\"  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretar\-  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874, 
875.  and  886  when  we  review  and 
approve  such  applications. 

II.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wvoming's  AMLR  plan  on  February  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  response  to  comments, 
in  the  February-  14,  1983  Federal 
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Register  (48  FR  6536).  Wyoming 
f  hanged  its  plan  a  number  of  times 
since  the  Secretary  first  approved  it.  In 
1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
rcr  Idim  low  priority  non-coal 
reclamation  projects.  You  can  read 
<ibout  the  certification  and  OSM's 
ac  ceptance  in  the  May  25,  1984.  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  them.  In  the  April 
13.  1992.  Federal  Register  (57  FR 
12731).  wo  announced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
VVyomings  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
.-\ML  program.  That  approval  is 
(ie^(  ribed  in  the  Februar\'  21,  1996, 
Federal  Register  (61  FR  6537). 

( )nf  e  ri  .State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandtmed  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
under  sections  411(b).  (e),  and  (f),  of 
SMCRA. 

State  law  and  regulations  that  apply 
tci  the  proposed  Abandoned  Coal  Mine 
Land  Program  Wright  Water 
Distribution  Looping  project  funding 
request  include  Wyoming  Statute  35- 
11-1202  and  Wyoming  Abandoned 
Mine  Land  Regulations.  Chapter  VII,  of 
the  Wyoming  Abandoned  Mine 
Program. 

III.  Wyoming's  Request  to  Fund  the 
Cost  of  Wright  Water  Distribution 
Looping  Project 

The  Wyommg  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  November  1, 
1999,  In  that  application.  Wyoming 
asked  for  Si  60.000  to  pay  for  the  cost  of 
replacing  the  Wright  Water  Distribution 
Project.  The  Governor  of  Wyoming 
certified  the  need  and  urgency  to  fund 
this  project  prior  to  completing  the 


State's  remaining  inventory  of  non-coal 
reclamation  work,  as  allowed  by  section 
411(f)  of  SMCRA.  That  certification  says 
the  project  is  in  a  community  impacted 
by  coal  mining  activities. 

This  project  will  mitigate  the  impacts 
of  safety  hazards  associated  with  the 
present  condition  of  the  Wright  Water 
Distribution  Looping  project.  The 
project  will  serve  the  community  of 
\Vright  by  reducing  the  threat  to  surface 
water  and  public  health  and  safety 
presented  by  inadequate  water  pressure 
for  fire  suppression  and  consumption. 
The  Governor's  certification  states  that 
safety  hazards  warrant  funding  of  this 
project  before  the  remaining  inventory 
of  non-coal  projects  are  completed. 

I\'.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875,15; 
specifically  subsections  875, 15(e)(1) 
through  (7).  As  stated  in  those 
regulations,  the  application  must 
include  the  following  information:  (1) 
The  need  or  urgency  for  the  activity  or 
the  construction  of  the  public  facility; 
(2)  the  expected  impact  the  project  will 
have  on  Wyoming's  coal  or  minerals 
industry:  (3)  the  availability  of  funding 
from  other  sources  and,  if  other  funding 
is  provided,  its  percentage  of  the  total 
cost  involved;  (4)  documentation  from 
other  local,  State,  and  Federal  agencies 
with  oversight  for  such  utilities  or 
facilities  describing  what  funding  they 
have  available  and  why  their  agency  is 
not  fully  funding  this  specific  project; 
(5)  the  impact  on  the  State,  the  public, 
and  the  minerals  industry  if  the  facility 
is  not  funded;  (6)  the  reasons  why  this 
project  should  be  selected  before  the 
priority  project  relating  to  the  protection 
of  the  public  health  and  safety  or  the 
environment  from  the  damages  caused 
by  past  mining  activities,  and  (7)  an 
analysis  and  review  of  the  procedures 
Wyoming  used  to  notify  and  involve  the 
public  in  this  request,  and  a  copy  of  all 
comments  received  and  their  resolution 
by  the  State.  Wyoming's  application  for 
the  Wright  project  contains  the 
information  described  in  these  seven 
subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §§875. 15(e)(1) 
through  (7)  described  above.  It  edso 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875,15, 


\    \N  hat  111  Do  if  You  Want  To 
Comment  on  the  Proposed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
the  cost  of  replacing  the  Wright  Water 
Distribution  Looping  project.  You  are 
welcome  to  comment  on  the  project.  If 
you  do.  please  send  us  written 
comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMCRA, 
You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated;  November  3.  1999. 
Guy  Padgett, 

Director,  Casper  Field  Office. 
(FR  Doc.  qq-.1025.'i  Filed  11-18-99:  8:45  am] 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Replacement  of  Riverton 
Sewage  Treatment  Plant  Pump 

agency:  Utlice  01  burlacc  Minmg 
Reclamation  and  Enforcement  (OSM), 
Interior, 

ACTION:  Notice  of  application  for  grant 
funding:  public  comment  period  on 
request  to  fund  the  Riverton  Sewage 
Treatment  Plant  Pump  replacement. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
Si  60,000  from  the  Abandoned  Mine 
Reclamation  Fund  to  pay  the  cost  of 
replacing  the  Riverton  Sewage 
Treatment  Plan  Pump.  In  its 
application,  the  State  proposes  paying 
for  the  construction  cost  as  a  public 
facility  project  that  will  benefit  a 
community  impacted  by  iron  and 
uranium  mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  tht  Riverton  Sewage  Treatment 
Plant  Pump  project.  It  also  sets  the  time 
period  durir. '  which  you  may  send 
written  comr.  ents  on  the  request  to  us. 

DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  m,s,t., 
December  20,  1999, 
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ADDRESSES:  Vou  should  mail  or  hand- 
(it'li\f'r  written  rnmments  to  Guy  V. 
P.tilyett.  (laspcr  Fif^ld  Office  Director,  at 
th<'  address  shftwn  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hr)urs  Monday  through  Friday 
(excluding  holidaysj  at  the  same 
address.  Also,  we  will  send  one  free 
copv  nf  the  grant  application  to  you  if 
vou  contact  OSM's  Casper  Field  Office. 

Guy  V.  Padgett.  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Riiikiing.  Rm   240.i.  100  East  "B"  Street. 
C:a>per.  VVvnming  82601-1918, 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
\'   Padgett.  Telephone:  (307)  261-6555. 

(3ur  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
!ndi\idual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative) 
record,  which  we  will  h(mor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  (or 
administrative)  record  a  respondent's 
identity,  as  allowable  bv  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominentlv  at  the  beginning  of  your 
comment.  However  we  will  not 
consider  anonvmnus  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
repre^eiitdti\cs  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCR.\ 

Title  1\'  of  the  Surface  Mining  Control 
and  Ret  lamation  .-Xct  (SMCRA) 
established  an  .Abandoned  Mine  Land 
Reclamation  (.XMLR)  program.  The 
purpose  of  the  .AMLR  program  is  to 
re(  laini  and  restore  lands  and  waters 
ihat  were  ad\erselv  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarilv  those  that  were  mined,  or 
affected  bv  mining,  and  abandoned  or 
inadequatelv  reclaimed  before  August  3, 
l'C7.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State.  Federal,  or  other  laws. 

Title  IV  of  SMCR.A  allows  States  to 
submit  AMI.R  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 
c(msider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary    *" 


legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874, 
875,  and  886  when  we  review  and 
approve  such  applications, 

II.  Background  on  the  Wvoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  February  15, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14,  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wvoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25.  1984.  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
soon  as  it  becomes  aware  of  them.  In  the 
April  13.  1992,  Federal  Register  (57  FR 
12731),  we  announced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
Wyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program.  That  is  described  in  the 
February  21,  1996,  Federal  Register  (61 
FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 


under  sections  411(b),  (e).  and  (f),  of 
SMCRA. 
State  law  regulations  that  apply  to  the 

proposed  Abandoned  Coal  Mine  Land 
Program  Riverton  Sewage  Treatment 
Plant  Pump  replacement  project  funding 
request  include  Wvoming  Statute  35- 
11-1202  and  Wvoming  Abandoned 
Mine  Land  Regulations,  f'hapter  VII.  of 
the  Wvoming  Abandoned  Mine 
Program, 

III.  Wyoming's  Request  To  Fund  the 
Cost  of  Riverton  Sewage  Treatment 
Plant  Pump  Project 

The  Wyoming  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  November  1, 
1999.  In  the  application.  Wyoming 
asked  for  SI 60.000  to  pay  for  the  cost  of 
replacing  the  Riverton  Sewage 
Treatment  Plant  Pump,  The  Governor  of 
Wyoming  certified  the  need  and 
urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  non-coal  reclamation  work, 
as  allowed  by  section  411(0  of  SMCRA, 
That  certification  says  the  project  is  in 
a  community  impacted  by  uranium  and 
iron  mining  activities. 

This  project  will  mitigate  the  impacts 
of  safety  hazards  associated  with  the 
present  condition  of  the  Riverton 
Sewage  Treatment  Plant  Pumps,  The 
project  will  ser\'e  the  community  of 
Riverton  by  reducing  the  threat  to 
surface  water  and  public  health  and 
safety  presented  by  untreated  sew'age. 
The  Governors  certification  states  that 
safety  hazards  warrant  funding  of  this 
project  before  the  remaining  inventory 
of  non-coal  projects  are  completed, 

rV.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875.15: 
specificallv  §  875.15(e)(1)  through  (7). 
As  stated  in  those  regulations,  the 
application  must  include  the  following 
information:  (1)  The  need  or  urgency  for 
the  activity  or  the  construction  of  the 
public  facility:  (2)  the  expected  impact 
the  project  will  have  on  Wyoming's  coal 
or  minerals  industry;  (3)  the  availability 
of  funding  from  other  sources  and.  if 
other  funding  is  provided,  its  percentage 
of  the  total  cost  involved;  (4) 
documentation  from  the  local.  State, 
and  Federal  agenc:ies  with  oversight  for 
such  utilities  or  facilities  describing 
what  funding  they  have  available  and 
why  their  agency  is  not  fulling  funding 
this  specific  project:  (5)  the  impact  on 
the  State,  the  public,  and  the  minerals 
industry  if  the  facility  is  not  funded:  (6) 
the  reason  why  this  project  should  be 
selected  before  the  priority  project 
relating  to  the  protection  of  the  public 
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health  and  safety  or  the  environment 
from  the  damages  cause  by  past  mining 
activities,  and  (7)  an  analysis  and 
review  of  the  procedures  Wyoming  used 
to  notif\-  and  involve  the  public  in  this 
request,  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State.  Wyoming's  application  for  the 
Riverton  project  contains  the 
information  described  in  these  seven 
subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §875. 15(e)(1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
.\ML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meet  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  if  You  Want  to  Comment 
on  the  Proposed  Project 

We  are  askinu  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
the  cost  of  replacing  the  Riverton 
Sewage  Treatment  Plant  pump.  You  are 
welcome  to  comment  on  the  project.  If 
you  do.  please  send  us  written 
comments.  Make  sure  your  comments 
are  specific  and  pertain  to  Wyoming's 
funding  request  in  the  context  of  the 
regulations  at  30  CFR  875.15  and  the 
provisions  of  section  411  of  SMSRA. 
You  should  explain  any 
rtHJommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  or  at 
locations  other  than  the  we  receive  your 
comments  after  the  time  shown  under 
DATES  or  at  locations  other  than  the 
Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  November  3.  1999. 
(iuy  Padgel. 

Director.  Casper  Field  Office. 
(FR  Doc.  99-,302.56  Filed  11-18-99;  8:45  am] 

BILUNG  CODE  4310-0&-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  Lander 
Water  Treatment  System 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Notice  of  application  for  grant 
funding;  public  comment  period  on 


request  to  fund  the  Lander  Water 
Treatment  System. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
S887.239  from  the  Abandoned  Mine 
Reclamation  Fund  to  pay  for  the  cost  of 
building  the  Lander  Water  Treatment 
System.  In  its  application,  the  State 
proposes  paying  for  part  of  the 
reconstruction  cost  as  a  public  facility 
project  that  will  benefit  a  community 
impacted  by  iron  and  uranium  mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
fvmding  the  Lander  Water  Treatment 
System  project.  It  also  sets  the  time 
period  during  which  you  may  send 
written  comments  on  the  request  to  us, 
DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  m.s.t,. 
December  20,  1999. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 

Guy  V,  Padgett,  Director.  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building.  Rm.  2403.  100  East  "B"  Street, 
Casper.  \V\nmin2  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guv 
V.  Padgett.  Telephone:  (307)  261-6555." 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiruiing  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety, 
SUPPLEMENTARY  INFORMATION: 


I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3. 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessar\' 
legislation  to  operate  an  AMLR  program, 
the  Secretar}'  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary'  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874. 
875.  and  886  when  we  review  and 
approve  such  applications. 

II.  Background  on  the  ^Vvnmill^  AMI  K 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  Februar>  14. 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretar\''s 
findings  and  our  responses  to 
comments,  in  the  Februarv  14,  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretar%^  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25,  1984,  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal  related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  them.  In  the  April 
13,  1992.  Federal  Register  (57  FR 
12731),  we  announced  our  decision  to 
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accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
W\(jming  s  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program  That  approval  is 
described  in  the  Februarv  21,  1996, 
Federal  Regi.<rter  (61  FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  mav  request  funds  to 
undertake  abandrmed  non-coal  mine 
reclamation,  communitv  impact 
assistance,  and  public  facilities  projects 
under  sections  411(b),  (e),  and  (f),  of 
SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Program  Lander  Water  Treatment 
System  hinding  request  include 
Wyoming  Statute  35-11-1202  and 
Wvoming  Abandoned  Mine  Land 
Regulations.  Chapter  VTI.  of  the 
Wyoming  .\bandoned  Mine  Program. 

III.  Wyoming's  Request  To  Fund  the 
Cost  of  Lander  Water  Treatment  System 

The  Wyoming  Department  of 
Environmental  Quahtv  submitted  to  us 
a  grant  application  dated  November  1, 
1999  In  that  application.  Wyoming 
asked  for  S887.239  to  pay  for  the  cost  of 
lonstructing  the  Lander  Water 
Treatment  System.  The  Governor  of 
Wvoming  certified  the  need  and 
urgencv  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventorv  of  non-coal  reclamation  work, 
as  allowed  by  section  411(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  cummunitv  impacted  by  iron  and 
uranium  mining  activities.  The  facility 
consists  of  total  replacement  of  the 
water  treatment  system  in  the 
community  of  Lander.  Wvoming.  This 
project  will  mitigate  the  impacts  of 
safety  hazards  associated  with  the 
present  condition  of  the  Lander  Water 
System.  This  project  will  serve  the  City 
of  Lander  hv  reducing  the  drinking 
water  borne  thrtvit  to  the  public  health 
and  safety  presented  by  giardia,  crypto 
and  fecal  coliform.  The  Governor's 
certific  ation  states  that  safety  hazards 
warrant  funding  of  this  project  before 
the  remaining  inventory  of  non-coal 
projects  are  completed. 


IV.  How  We  W  ill  Review  Wyoming's 
Grant  Application 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875.15; 
specifically  §  875.15(e)  (1)  through  (7). 
As  stated  in  those  regulations,  the 
application  must  include  the  following 
information:  (1)  The  need  or  urgency  for 
the  activity  or  the  construction  of  the 
public  facility;  (2)  the  expected  impact 
the  project  will  have  on  Wyoming's  coal 
or  minerals  industry;  (3)  the  availability 
of  funding  from  other  sources  and.  if 
other  funding  is  provided,  is  percentage 
of  the  total  cost  involved;  (4) 
documentation  from  other  local.  State. 
and  Federal  agencies  with  oversight  for 
such  utilities  or  facilities  describing 
what  funding  they  have  available  and 
why  their  agency  is  not  fulling  funding 
this  specific  project;  (5)  the  impact  on 
the  State,  the  public,  and  the  minerals 
industry  if  the  facility  is  not  funded;  (6) 
the  reason  why  this  project  should  be 
selected  before  the  priority  project 
relating  to  the  protection  of  the  public 
health  and  safety  or  the  environment 
from  the  damages  cause  by  past  mining 
activities,  and  (7)  an  analysis  and 
review  of  the  procedures  Wyoming  used 
to  notify  and  involve  the  public  in  this 
request,  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State.  Wyoming's  application  for  the 
Lander  Water  Treatment  System  project 
contains  the  information  described  in 
these  seven  subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §§875. 15(e)  (1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  if  You  Want  to  Comment 
on  the  Propo.sed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  reconstructing  the 
Lander  water  system.  You  are  welcome 
to  comment  on  the  project.  If  you  do, 
please  send  us  written  comments.  Make 
sure  your  comments  are  specific  and 
pertain  to  Wyoming's  funding  request  in 
the  context  of  the  regulations  at  30  C;FR 
875.15  and  the  provisions  of  section  41 1 
of  SMCRA.  You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 


decision  or  include  them  in  the 
administrative  record. 

Dated:  November  3,  1999. 
Guy  Padgett. 

Director.  Casper  Field  Office. 
[FR  Doc.  99-30257  Filed  11-18-99;  8:45  am) 

BILLING  CODE  431Q-{)^M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  Frannie 
Water  Distribution  System 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding:  public  comment  period  on 

request  to  fund  the  Frannie  Water 

Distribution  System. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality. 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  requesting  S420.200 
from  the  Abandoned  Mine  Reclamation 
fund  to  pay  approximately  44  percent  of 
the  cost  of  building  the  Frannie  Water 
Distribution  System.  The  Frannie 
community  will  provide  S37.500.  The 
Rural  Utilitv  Service  will  provide 
S464,000.  the  State  Loan  and 
Investment  Board  will  provide  529,300. 
In  its  application,  the  State  proposes 
paying  for  part  of  the  reconstruction 
cost  as  a  public  facilitv  project  that  will 
benefit  a  community  impacted  by 
benlonite  and  gypsum  mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  Frannie  Water  Distribution 
System  project.  It  also  sets  the  time 
period  during  which  you  may  send 
written  comments  on  the  request  to  us. 
DATES:  We  will  accept  comments  until 
4:00  p.m.,  m.s.t..  December  20.  1999. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett.  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  mav  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 
Guy  V.  Padgett.  Director,  Casper  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building.  Rm.  2403.  100  East  "B"  Street. 
Casper.  Wyoming  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett.  Telephone:  (307)  261-6555." 
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C3ur  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  mav 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  (or 
administrative)  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  insppction  in  their  entirety. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Rtu.lamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3, 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State.  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We.  on  behalf 
of  the  Secretary',  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  state  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary'  approves  a  States 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874. 
875.  and  886  when  we  review  and 
approve  such  applications. 

II.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
\\'\()m,ing's  AMLR  plan  on  Februar\  14. 
1983.  "lou  c:an  find  background 


information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14,  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSM's 
acceptance  in  the  May  25,  1984,  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  them.  In  the  April 
13,  1992.  Federal  Register  (57  FR 
12731),  we  announced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  41 1  of  SMCRA.  We 
approved  additional  changes  in 
Wyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program.  That  approval  is 
described  in  the  Februarv  21,  1996, 
Federal  Register  (61  FR  6537). 

Unce  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretar\^ 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
under  sections  411(b),  (e),  and  (f),  of 
SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Program  Frannie  Water 
Distribution  System  funding  request 
include  Wyoming  Statute  35-11-1202 
and  Wyoming  Abandoned  Mine  Land 
Regulations,  Chapter  VII.  of  the 
Wyoming  Abandoned  Mine  Program. 

III.  Wyoming's  Request  to  Fund  the 
Cost  of  Frannie  Water  Distribution 
System 

The  Wyoming  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  November  1. 
1999.  In  that  application,  Wyoming 
asked  for  S420.200  to  pay  for  a  part  of 
the  cost  of  constructing  the  Frannie 


Water  Distribution  System.  The 
Governor  of  Wyoming  certified  the  need 
and  urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  noncoal  reclamation  work, 
as  allowed  by  section  411(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  community  impacted  by  bentonite  and 
gypsum  mining  activities.  The  facility 
consists  of  total  replacement  of  the 
water  distribution  system  in  the 
community  of  Frannie,  Wyoming. 

This  project  will  mitigate  the  impacts 
of  safety  hazards  associated  with  the 
present  condition  of  the  Frannie  Water 
System.  The  Frannie  water  system  is 
inadequate  for  fire  suppression.  The 
Governor's  certification  states  that  safety 
hazards  warrant  funding  of  this  project 
before  the  remaining  inventory  of  non- 
coal  projects  and  completed. 

I\  .  How  \Vp  Will  Review  Wvunnng's 
Grant  .\pplitant 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875.15: 
specifically  §§  875.15(e)(1)  through  (7). 
As  stated  in  those  regulations,  the 
application  must  include  the  following 
information:  (1)  The  need  or  urgency  for 
the  activity  or  the  construction  of  the 
public  facility:  (2)  the  expected  impact 
the  project  will  have  on  Wyoming's  coal 
or  minerals  industr>':  (3)  the  availability 
of  funding  from  other  sources  and,  if 
other  funding  is  provided,  its  percentage 
of  the  total  cost  involved:  (4) 
documentation  from  other  local.  State, 
and  Federal  agencies  with  oversight  for 
such  utilities  or  facilities  describing 
what  funding  they  have  available  and 
why  their  agency  is  not  fully  funding 
this  specific  project:  (5)  the  impact  on 
the  State,  the  public,  and  the  minerals 
industr>-  if  the  facility  is  not  funded:  (6) 
the  reason  why  this  project  should  be 
selected  before  the  priority  project 
relating  to  the  protection  of  the  public 
health  and  safety  or  the  environment 
from  the  damages  cause  by  past  mining 
activities,  and  (7)  and  analysis  and 
review  of  the  procedures  Wyoming  used 
to  notify  and  involve  the  public  in  this 
request,  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State.  Wyoming's  application  for  the 
Frannie  Water  Distribution  System 
project  contains  the  information 
described  in  these  seven  subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §§875. 15(e)(1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
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if  we  cone  lucic  thiit  it  nu-ets  all  the 
r^'quirpments  nf  30  CFK  H75.15. 

V.  What  to  Do  if  You  Want  to  Comment 
on  the  Proposed  Project 

We  arp  dskiny  fnr  public  comments  on 
Wvomings  rpquest  for  funds  to  pay  for 
part  of  the  cost  of  reconstructing  the 
Fr.tnnie  water  svstem.  You  are  welcome 
to  ( iimment  on  the  project.  If  you 
Wvomings  funding  request  in  the 
1  ontpxt  of  the  regulations  at  30  CFR 
HTfi  15  and  the  provisions  of  section  411 
of  SMCRA.  You  should  explain  any 
rec:ommendations  vou  make.  If  we 
receive  your  comments  after  the  time 
shown  under  D.^TES  or  at  locations 
otfier  than  the  Casper  Field  Office,  we 
will  not  necessarily  consider  them  in 
our  final  decision  or  include  them  in  the 
administrative  record. 

Dated:  November  3. 1999. 
Guy  Padgett, 

Diri'ctor.  Casper  Field  Office. 

|FR  Doc.  99-30258  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  Etna  Water 
Distribution  System 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior 

ACTION:  Notice  of  application  for  grant 
funding,  puhlic  comment  period  on 
request  to  fund  the  Etna  Water 
Distribution  System 


SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
.Abandoned  Mine  l,and  Division 
lAMLD)  Wyoming  is  requesting 
Si  1 1.500.00  from  the  Abandoned  Mine 
Reclamation  Fund  to  pay  approximately 
H  percent  of  the  cost  of  building  the  Etna 
Water  Distribution  System.  The 
Wyoming  Water  Development 
Commission  will  provide  $689,300.  The 
Rural  L'tility  Service  will  provide 
.$540,000.  In  its  application,  the  State 
proposes  paying  for  part  of  the 
reconstruction  cost  as  a  public  facility 
proie(  t  that  will  benefit  a  community 
inifiacted  by  coal  and  mineral  mining. 

1  his  notice  describes  when  and  where 
\  oil  mav  read  the  grant  application  for 
funding  the  Etna  Water  Distribution 
System  project.  It  also  sets  the  time 
period  during  which  you  may  send 
written  comments  on  the  request  to  us. 


DATES;  We  will  accept  wTitten 
comments  until  4:00  p.m..  m.s.t., 
December  20,  1999. 
ADDRESSES;  You  should  mail  or  hand- 
deliver  written  comments  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  houjs  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office 
Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Federal 
Building.  Rm.  2403,  100  East  "B"  Street, 
Casper,  Wyoming  82601-1918. 
FOR  FURTHER  INFORMATION  CONTACT:  Guv 
V.  Padgett.  Telephone:  (307)  261-6555.' 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (of  administrative) 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  rulemaking  [or 
administrative]  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  form 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inadequately  reclaimed  before  August  3. 
1977,  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 


consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fund  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  Parts  874, 
875.  and  886  when  we  review  and 
approve  such  applications, 

II,  Background  on  the  Wvoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming's  AMLR  plan  on  Februaiy  14, 
1983.  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  and  our  responses  to 
comments,  in  the  February  14.  1983 
Federal  Register  (48  FR  6536). 
Wyoming  changed  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it.  In  1984,  we  accepted  the  State's 
certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  OSMs 
acceptance  in  the  May  25.  1984,  Federal 
Register  (49  FR  22139),  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  them.  In  the  April 
13,  1992.  Federal  Register  (57  FR 
12731).  we  announced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding,  Tho.se  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCR.A..  We 
approved  additional  changes  in 
VVyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program.  That  approval  is 
described  in  the  February  21.  1996, 
Federal  Register  (61  FR  6537) 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 


Federal  Register /\'ol.  64.  No.  223 'Friday,  \nvpmber  U).   IPPQ 'Notices 


6333: 


reclamation,  community  impact 
assistance,  and  public  facilities  projects 
undiT  sections  411  (b).  (e).  and  (f).  of 
.SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Prnoram  Etna  Water  Distribution 
System  funding  request  include 
Wyommg  Statute  35-11-1202  and 
Wyoming  Abandoned  Mine  Land 
Regulations.  Chapter  VII.  of  the 
Wyoming  Abandoned  Mine  Program. 

III.  Wyoming's  Request  To  Fund  the 
Cost  of  Etna  Water  Distribution  System 

The  Wyoming  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  November  1. 
1999.  In  that  application,  Wyoming 
asked  for  Si  11.500  to  pay  for  a  part  of 
the  cost  of  constructing  the  Etna  Water 
Distribution  System.  The  Governor  of 
Wyoming  certified  the  need  and 
urgency  to  fund  this  project  prior  to 
(  nmpleting  the  State's  remaining 
in\entor>'  of  non-coal  reclamation  work, 
as  allowed  by  section  41 1(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  community  impacted  by  coal  mining 
activities.  The  requested  funding  is 
appro.ximately  8  percent  of  the  project's 
total  cost.  Money  for  the  balance  of  the 
project  cost  will  come  from  the 
Wyoming  Water  Development 
Commission  (S689.300)  and  the  Rural 
Utility  Ser\'ice  (S540.000).  The  facility 
consists  of  storage,  transmission,  and 
distribution  upgrades  to  the  water 
distribution  system  in  the  community  of 
Etna.  Wyoming. 

This  project  will  mitigate  the  impacts 
of  safety  hazards  associated  with  the 
present  condition  of  the  Etna  Water 
System.  The  Etna  water  system  is 
experiencing  serious  bacteriological 
risks  as  demonstrated  by  an  EPA 
Administrative  Order.  The  Governor's 
certification  states  that  safety  hazards 
warrant  funding  of  this  project  before 
the  remaining  inventory  of  non-coal 
projects  are  completed. 

IV'.  How  We  Will  Review  \\  vnmins's 
Grant  Application 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875.15; 
specifically  §875. 15(e)(1)  through  (7). 
As  stated  in  those  regulations,  the 
application  must  include  the  following 
information:  (1)  The  need  or  urgency  for 
the  activity  or  the  construction  of  the 
public  facility;  (2)  the  expected  impact 
the  project  will  have  on  Wyoming's  coal 
or  minerals  industry;  (3)  the  availability 
of  funding  from  other  sources  and,  if 
other  funding  is  provided,  its  percentage 
of  the  total  cost  involved;  (4) 
documentation  from  other  local,  State, 
and  Federal  agencies  with  oversight  for 


such  utilities  or  facilities  describing 
what  funding  they  have  available  and 
why  their  agency  is  not  fully  funding 
this  specific  project;  (5)  the  impact  on 
the  State,  the  public,  and  the  minerals 
industry  if  the  facility  is  not  funded;  (6) 
the  reason  why  this  project  should  be 
selected  before  the  priority  project 
relating  to  the  protection  of  the  public 
health  and  safety  or  the  environment 
from  the  damages  caused  by  past  mining 
activities,  and  (7)  an  analysis  and 
review  of  the  procedures  Wyoming  used 
to  notify  and  involve  the  public  in  this 
request,  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State.  Wyoming's  application  for  the 
Etna  Water  Distribution  System  project 
contains  the  information  described  in 
these  seven  subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §  875.15(e)(1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 
if  we  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V.  What  To  Do  if  You  Want  To 
Comment  on  the  Proposed  Project 

We  are  asking  for  public  comments  on 
Wyoming's  request  for  funds  to  pay  for 
part  of  the  cost  of  reconstructing  the 
Etna  water  system.  You  are  welcome  to 
comment  on  the  project.  If  you  do. 
please  send  us  wTitten  comments.  Make 
sure  your  comments  are  specific  and 
pertain  to  Wyoming's  funding  request  in 
the  context  of  the  regulations  at  30  CFR 
875.15  and  the  provisions  of  section  411 
of  SMCRA.  You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  November  .3,  1999. 
Guy  Padgett, 

Director.  Casper  Field  Office. 

IFR  Doc.  99-.302.'J9  Filed  11-18-99:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Proposed  Construction  of  Converse 
County  Road  37 

agency:  Uilice  ol  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Notice  of  application  for  grant 

funding;  public  comment  period  on 

request  to  fund  the  Converse  County 

Road  37. 

SUMMARY:  OSM  is  announcing  its  receipt 
of  a  grant  application  from  the  Wyoming 
Department  of  Environmental  Quality, 
Abandoned  Mine  Land  Division 
(AMLD).  Wyoming  is  requesting 
S246.500.o6  from  the  Abandoned  Mine 
Reclamation  Fund  to  pay  50  percent  of 
the  cost  of  building  Converse  County 
Road  37  in  Converse  County,  Wyoming. 
The  Power  River  Coal  Company  will 
provide  571,750.  Kennocott  Energy 
Company  will  provide  571,750  and 
Converse  County  will  provide  5103, 
000.  In  its  application,  the  State 
purposes  paying  for  part  of  the 
reconstruction  cost  as  a  public  facility 
project  that  will  benefit  a  community 
impacted  by  coal  and  mineral  mining. 

This  notice  describes  when  and  where 
you  may  read  the  grant  application  for 
funding  the  Converse  County  Road  37 
project.  It  also  sets  the  time  period 
during  which  you  may  send  written 
comments  on  the  request  to  us. 
DATES:  We  will  accept  written 
comments  until  4:00  p.m.,  m.s.t., 
Derember  20,  1999. 
ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comment  to  Guy  V. 
Padgett,  Casper  Field  Office  Director,  at 
the  address  shown  below.  You  may  read 
Wyoming's  grant  application  for  this 
proposed  project  during  normal 
business  hours  Monday  through  Friday 
(excluding  holidays)  at  the  same 
address.  Also,  we  will  send  one  free 
copy  of  the  grant  application  to  you  if 
you  contact  OSM's  Casper  Field  Office. 
Guy  V.  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Federal 
Building,  Rm.  2403,  100  East  "B"  Street, 
Caster,  Wyoming  82fim-iqi8. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone  (307)  261-6555. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  (or  administrative] 
record,  which  we  will  honor  to  the 


63338 


Federal  Register/ Vol.  64,  No.  223 /Friday,  November  19.  1999 /Notices 


extent  allowable  by  law.  There  also  may 
bo  cirrumstances  in  whic:h  we  would 
withhold  from  the  rulemakmg  (or 
administrative]  record  a  respondent's 
identity,  a.s  allowable  by  law.  If  you 
wi.sh  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  dnonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  idenfif\'ing  themselves  as 
rt'pr('st'ntati\'es  or  officials  of 
(irtjanizations  or  businesses,  available 
for  public  mspe^ction  in  their  entirety. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Titli'  1\'  of  the  Surfac:e  Mining  Control 
and  Rec:lamation  .Act  (SMCRA) 
established  an  .Abandoned  Mine  Land 
Rpclamation  (AMLR)  program.  The 
purpose  of  the  AMLR  program  is  to 
reclaim  and  restore  lands  and  waters 
that  were  adversely  affected  by  past 
mining.  The  program  is  funded  by  a 
reclamation  fee  paid  by  active  coal 
mining  operations.  Lands  and  waters 
eligible  for  reclamation  under  Title  IV 
are  primarily  those  that  were  mined,  or 
affected  by  mining,  and  abandoned  or 
inaHequatt'lv  reclaimed  before  August  3. 
1977.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal,  or  other  laws. 

Title  IV  of  SMCRA  allows  States  to 
submit  AMLR  plans  to  us.  We,  on  behalf 
of  the  Secretary,  review  those  plans  and 
consider  any  public  comments  we 
receive  about  them.  If  we  determine  that 
a  State  has  the  ability  and  necessary 
legislation  to  operate  an  AMLR  program, 
the  Secretary  can  approve  it.  The 
Secretary's  approval  gives  a  State 
exclusive  authority  to  put  its  AMLR 
plan  into  effect. 

Once  the  Secretary  approves  a  State's 
AMLR  plan,  the  State  may  apply  to  us 
for  money  to  fimd  specific  projects  that 
will  achieve  the  goals  of  its  approved 
plan.  We  follow  the  requirements  of  the 
Federal  regulations  at  30  CFR  parts  874, 
875,  and  8HB  when  we  review  and 
apprcn-f  such  applications. 

II.  Background  on  the  Wyoming  AMLR 
Plan 

The  Secretary  of  the  Interior  approved 
Wyoming  s  .\.MLR  plan  on  Febniary  14, 
198;3  You  can  find  background 
information  on  the  Wyoming  AML 
program,  including  the  Secretary's 
findings  anri  nur  responses  to 
I  rimments,  in  the  February  14,  1983 
Federal  Register  (48  FR  6536), 
Wvniniim  (hanged  its  plan  a  number  of 
times  since  the  Secretary  first  approved 
it  in  l'tH4  we  accepted  the  State's 


certification  that  it  had  addressed  all 
known  coal-related  impacts  in  Wyoming 
that  were  eligible  for  funding  under  its 
program.  As  a  result,  the  State  may  now 
reclaim  low  priority  non-coal 
reclamation  projects.  You  can  read 
about  the  certification  and  QSN! 
acceptance  in  the  May  25.  1984.  Federal 
Register  (49  FR  22139).  At  the  same 
time,  we  also  accepted  Wyoming's 
proposal  that  it  will  ask  us  for  funds  to 
reclaim  any  additional  coal-related 
problems  that  occur  during  the  life  of 
the  Wyoming  AML  program  as  soon  as 
it  becomes  aware  of  them   In  the  April 
13.  1992,  Federal  Register  (57  FR 
12731).  we  armounced  our  decision  to 
accept  other  changes  in  Wyoming's  plan 
that  describe  how  it  will  rank  eligible 
coal,  non-coal,  and  facility  projects  for 
funding.  Those  changes  also  authorized 
the  Governor  of  Wyoming  to  elevate  the 
priority  of  a  project  based  upon  the 
Governor's  determination  of  need  and 
urgency.  They  also  expanded  the  State's 
ability  to  construct  public  facilities 
under  section  411  of  SMCRA.  We 
approved  additional  changes  in 
VVyoming's  plan  concerning  non-coal 
lien  authority  and  contractor  eligibility 
that  improve  the  efficiency  of  the  State's 
AML  program.  That  approval  is 
described  in  the  February  21.  1996, 
Federal  Register  (61  FR  6537). 

Once  a  State  certifies  that  it  has 
addressed  all  remaining  abandoned  coal 
mine  problems  and  the  Secretary 
concurs,  then  it  may  request  funds  to 
undertake  abandoned  non-coal  mine 
reclamation,  community  impact 
assistance,  and  public  facilities  projects 
under  sections  411  (b).  (e).  and  (f),  of 
SMCRA. 

State  law  and  regulations  that  apply 
to  the  proposed  Abandoned  Coal  Mine 
Land  Program  Converse  County  Road  37 
fimding  request  include  Wyoming 
Statute  35-11-1202  and  Wyoming 
Abandoned  Mine  Land  Regulations. 
Chapter  VII,  of  the  Wyoming 
Abandoned  Mine  Program. 

in.  Wyominij's  Request  To  Fund  the 
Cost  of  Converse  (bounty  Road  37 

The  Wyoming  Department  of 
Environmental  Quality  submitted  to  us 
a  grant  application  dated  November  1, 
1999.  In  that  application.  Wyoming 
asked  for  S246.500  to  pay  for  a  part  of 
the  cost  of  reconstructing  Converse 
County  Road  37.  The  Governor  of 
Wyoming  certified  the  need  and 
urgency  to  fund  this  project  prior  to 
completing  the  State's  remaining 
inventory  of  non-coal  reclamation  work, 
as  allowed  by  section  411(f)  of  SMCRA. 
That  certification  says  the  project  is  in 
a  community  impacted  by  coal  mining 
activities.  The  requested  funding  is  50 


percent  of  the  project's  total  cost.  Money 

for  the  balance  of  the  project  cost  will 
come  from  the  County's  general  fund 
(25  percent).  Powder  River  Coal 
Company  and  Kennecott  Energy 
Company  (25  percent).  The  project 
involves  rebuilding  3  m.iles  of  County 
Road  37.  This  road  is  one  of  the  busiest 
roads  in  the  County.  The  road  directly 
serves  the  employees  nf  three  coal 
mines.  Employees  commute  daily  to 
these  mines  by  personal  vehicles  and 
company  buses. 

This  project  will  mitigate  the  impacts 
of  safety  hazards  associated  with  the 
present  condition  of  County  Road  37. 
The  Governor's  certification  states  that 
safety  hazards  impacting  coal  mine 
employees  warrant  funding  of  this 
project  before  the  remaining  inventory 
of  nnn-coal  projects  are  completed. 

IV.  How  We  Will  Review  Wyoming's 
Grant  Application 

We  will  review  this  grant  application 
using  the  regulations  at  30  CFR  875.15; 
specifically  4>  875  15(e)  (1)  through  (7). 
As  stated  in  those  regulations,  the 
application  must  include  the  following 
information:  (1)  The  need  or  urgency  for 
the  activity  or  the  construction  of  the 
public  facility;  (2)  the  expected  impact 
the  project  will  have  on  Wyoming's  coal 
or  minerals  industry:  (3)  the  availability 
of  funding  from  other  sources  and,  if 
other  funding  is  provided,  its  percentage 
of  the  total  cost  involved;  (4) 
documentation  from  other  local.  State, 
and  Federal  agencies  with  oversight  for 
such  utilities  or  facilities  describing 
what  funding  they  have  available  and 
why  their  agency  is  not  fully  funding 
this  project;  (5)  the  impact  on  the  State, 
the  public,  and  the  minerals  industry  if 
the  facility  is  not  funded;  (6)  the  reason 
why  this  project  should  be  selected 
before  the  priority  project  relating  to  the 
protection  of  the  public  health  and 
safety  or  the  environment  from  the 
damages  caused  by  past  mining 
activities,  and  (7)  an  analysis  and 
re\iew  of  the  procedures  Wyoming  used 
to  notify  and  involve  the  public  in  this 
request,  and  a  copy  of  all  comments 
received  and  their  resolution  by  the 
State.  Wyoming's  application  for  the 
Converse  County  Road  37  project 
contains  the  information  described  in 
these  seven  subsections. 

Section  875.15(f)  requires  us  to 
evaluate  all  comments  we  receive  and 
determine  whether  the  funding  meets 
the  requirements  of  §§875. 15(e)  (1) 
through  (7)  described  above.  It  also 
requires  us  to  determine  if  the  request 
is  in  the  best  interests  of  the  State's 
AML  program.  We  will  approve 
Wyoming's  request  to  fund  this  project 


Federal  Register  A'ol    64,  \o,  223'Fridav,  Xtnembf-r  T1    T>>)q    \f 


63339 


if  \vt!  conclude  that  it  meets  all  the 
requirements  of  30  CFR  875.15. 

V  What  To  Do  If  You  Want  To 
Comment  on  the  Proposed  Project 

We  are  asking  for  public  comments  on 
\V\  .lining's  request  for  funds  to  pay  for 
part  of  the  cost  of  rebuilding  Converse 
(  ounty  Road  37.  You  are  welcome  to 
comment  on  the  project.  If  you  do, 
please  send  us  written  comments.  Make 
sure  your  comments  are  specific  and 
(lertain  to  Wyoming's  funding  request  in 
tlip  cnntpxt  of  the  regulations  at  30  CFR 
87.5.15  and  the  provisions  of  section  411 
of  SMCR.^.  You  should  explain  any 
recommendations  you  make.  If  we 
receive  your  comments  after  the  time 
shown  under  DATES  or  at  locations  other 
than  the  Casper  Field  Office,  we  will  not 
necessarily  consider  them  in  our  final 
decision  or  include  them  in  the 
administrative  record. 

Dated:  November  1, 1999. 
Guy  Padgett, 

Director.  Casper  Field  Office. 

[FR  Doc.  99-30260  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4310-05-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Fetitiuns  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Appendix 

[Petitions  instituted  on  10/18/1999] 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  29.  1999. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  29,  1999. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  the  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  200  Constitution    • 
Avenue,  NW.  Washington,  DC  20210, 

Signed  at  Washington,  DC,  this  18th  day  of 
October.  1999. 

Grant  D,  Beale,  , 

Program  Manager,  Off  ice  of  Trade 
Adjustment  Assistance. 


TA-W 


Subject  firm  (petitioners) 


36.954 

36  955 
36  956 
36  957 

35  958 
36959 

36  960 
36,961 
36962 
36  963 
36  964 
36  965 

35  966 
36,967 
36,968 

36  969 
36  970 
36,971 
36,972 
36,973 
36,974 
36  975 
369^6 


Intel  Corporation  (Wkrs)  

Atlas  Foundry  and  Machine  (Wkrs) 

Southeastern  Apparel  (Comp) 

COGEMA  Mining,  Inc  (Comp)  

Cone  Mills  Corp  (Comp)  

Computer  Circuitry  Co  (Comp)  

CNG  Transmission  Corp  (Comp)  .., 

General  Electric,  Meter  (Wkrs)  

Ciba  Vision  Corp  (Wkrs)  

Lucas  Varity  Automotive  fComp)  .... 

SmithKline  Beecham  (Comp)  

Dura  Hinge  Operations  lUAW)  

Magnum  Molding,  Inc  (Comp)  

Blue  Falcon  Forge,  Inc  (USWA)  

Pnde  Pipeline  Co,  (Wkrs)  

Ketchikan  Pulp  Corp/LPC  (Comp)  .., 

Western  States  Machine  (UAW)  

United  Distillers  (Comp) 

Dimensions,  Inc,  (Wrk)  , 

Heidelberg  Publishing  (Comp) , 

Woods  Equipment  Co  (Comp)  

Logan  and  Whaley  (Comp)   

Competitive  Edge  (UNITE)  


Location 


Date  of  peti- 
tion 


Product(s) 


Chandler,  A2  

Tocoma,  WA  

Johnson  City,  TN 

Mills,  WY  

Cliffside,  NC  

Grand  Prairie,  TX 
Clarksburg,  WV  .. 
Somersworth.  NH 
Johns  Creek.  GA 
Cincinnati.  OH  .... 
Piscataway,  NJ  ... 
Manchester,  Ml  .,, 
South  Pans.  ME  . 

Berick,  PA  

Abilene,  TX 

Ketchikan,  AK 

Hamilton.  OH  

Allen  Park,  Ml 

Reading,  PA  

Melville,  NY  

Seguin.  TX  

Lone  Star,  Tx  

Fall  River,  MA 


10/05/1999  ■  Micro  Computer  Chips. 

10/08/1999    Steel  Castings, 

09/15/1999    Jeans, 

10/04/1999    Uranium  Oxide, 

10/05/1999     Denim  Fabrics. 

10/07/1999     Printed  Circuit  Boards, 

10/05/1999    Natural  Gas, 

09/29/1 999    Singlephase  residential  meter  assembly. 

09/05/1999    Contact  Lenses, 

09/17/1999    Drum  Brake  Assemblies, 

10/01/1999  '  Penicillin, 

10/01/1999    Hinges  for  Automobile  Hood  and  Deck. 

09/01/1999  I  Shoe  Heels, 

10/04/1999    Forged  Draftlugs  for  Railroad  Cars. 

09/29/1999    Crude  Oil 

10/06/1999     Pulp  Mill  Products, 

10/05/1999     Sugar  Centrifugals, 

09/28/1999     Distilled  Spirits 

10/04/1999  I  Needlepoint.  Cross  Stitch  Kits, 

10/05/1999    Prepress-lmagesetting  Machines, 

10/11/1999  '  Hydro  Buckets. 

09/28/1999    General  Warehouse 

09/29/1999    Ladies'  Skirts.  Slacks  &  Shorts. 
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|FR  Doc.  99-30245  Filed  ll-t8-99;  8:45  am] 

BILLING  CODE  4510-30-0 


DEPARTMEhfT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36.898) 

Procon  Products,  Murfreesboro, 
Tennessee;  Notice  of  Termination  of 
Investigation 

I'ursudnt  to  section  221  of  the  Trade 
.\(t  of  1974.  an  investigation  was 
initiated  on  September  30.  1999  in 
response  to  a  wori^er  petition  which  was 
filed  b  a  company  official  on  September 
20.  1999  on  behalf  of  workers  at  Procon 
Prudiicts,  Murfreesboro.  Tennessee. 

The  petitioner  has  requested  that  the 
petitidii  h>'  withdrawn.  Consequently. 
further  in\  I'stigation  in  this  case  would 
servf  nopurpo^^e.  and  the  investigation 

has  been  tiTiniiiated. 

Signed  in  \Vashington,.DC.  this  2th  day  of 
Novumber.  1999. 
Crdnt  I)   Kt-al«. 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  99-30247  Filed  11-18-99;  8:45  am! 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-36.322] 

Sheldon  Welding  &  Steel,  Inc..  Tioga, 
ND;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  )une  1.  1998  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Sheldon  Welding  & 
Steel.  Tioga,  North  Dakota. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
service  no  purpose,  and  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  2nd  day  of 
Nnvt'mhpr  T)qq. 

(irani  I).  BKale, 

['roiinini  Manager,  Office  of  Trade 

Ad/ustnwnt  Assistance. 

IFR  Dot   99-30246  Filed  11-18-99;  8:45  ami 

BILLING  CODE   4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-36.4151 

Zenith  Electronics  Corp.,  Microcircuits 
Division.  Chicago,  Illinois;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFK  'to  IHiC)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
the  Zenith  Electronics  Corp  . 
Microcircuits  Div.,  Chicago,  Illinois. 
The  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

lTA-VV-36.415:  Zenith  Electronics  Corp.. 
Microcircuits  Div.,  Chicago,  Illinois 
(Novembers,  1999) 

Signed  at  Washington,  DC.  this  3rd  day  of 
November,  1999. 
Grant  D.  Beale. 

Program  Manager.  Office  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  99-a0248  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Corps:  Preliminary  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Center  Located  at  9 
Vandever  Avenue,  Wilmington. 
Delaware 

AGENCY:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Preliminary  Finding  of  No 

Significant  Impact  (FON'Si)  for  the  New 

Job  Corps  Center  to  be  located  at  9 

Vandever  Avenue.  Wilmington. 

Delaware. 


SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Qualitv  Regulation  (40 
CFR  Part  1500-08)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  .'\ct  (NEPA).  and 
the  Department  of  Labor,  Employment 
and  Training  Administration,  C3ffice  of 
Job  Corps,  in  accordance  with  29  f;FR 
11.11(d),  gives  notice  that  an 
Environmental  Assessment  (EA)  has 
been  prepared  and  the  proposed  plans 
for  a  new  Job  Corps  Center  will  have  no 
significant  environmental  impact.  This 
Preliminary  Finding  of  No  Significant 
Impact  (FONSI)  will  be  made  available 


for  public  review  and  cnnimcnt  for  a 
period  of  30  davs 

DATES:  Comments  must  he  submitted  by 
December  20,  1999. 
ADDRESSES:  Any  conunentlsi  are  to  be 
submitted  to  Michael  CrMalley, 
Employment  and  Training 
Administration.  Department  of  Labor, 
200  (Constitution  .-Kvenue.  N\V.  Room  N- 
4659.  Washington.  DC.  20210.  (202) 
219-5468  ext  115  (this  is  not  a  toll-free 
number). 

FOR  FURTHER  INFORMATION  CONTACT; 
Copies  of  the  EA  and  additional 
information  are  available  to  interested 
parties  by  contacting  lames  Bodnar. 
Regional  Director.  Region  111  Office  of 
Job  Corps.  3535  Market  Street.  Room 
12220,  Philadelphia.  PA  19104.  (215) 
596-6301  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  (EA) 
addresses  the  proposed  con\ersion  of  a 
vacated  textile  manufacturing  facility 
located  at  9  Vandever  Avenue,  14  blocks 
from  the  downtown  area  of  Wilmington, 
Delaware,  for  the  proposed  Wilmington 
lob  Corps  Outer.  The  L'.S.  Department 
of  Labor  ivill  not  be  purchasing  the 
property,  but  will  be  leasing  the 
property  from  the  State  of  Delaware  for 
a  50-year  lease  term.  The  building  is 
estimated  to  have  been  built  in  1884, 
and  has  been  vacant  since  1995.  The 
State  of  Delaware  received  title  to  the 
subject  property  in  March  1999 

The  EA  identifies  the  subject  property 
as  an  approximately  2.13-acre  parcel, 
including  a  3-story  building  with 
approximately  1 13.800-square  feet  of 
floor  space,  and  a  small  pa\ed  area.  The 
building  covers  approximately  eighty 
(80)  percent  of  the  subject  property 
parcel,  and  its  walls  coincide  with  the 
parcel  boundaries  on  the  east,  south. 
and  west  sides.  The  remaining  twenty 
(20)  percent  of  the  site  is  a  paved  area 
along  the  northern  side  of  the  building 
adjacent  to  22nd  Street.  Next  to  the 
subject  property  are  two  (2)  parking  lots 
owned  by  the  State  of  Delaware  and  one 
(1)  commercial  parking  lot.  The 
proposed  Job  Corps  Center  project  will 
include  demolition  of  the  existing 
structure,  and  construction  of  a  single, 
two  storv  building  which  will  contain 
six  (6)  functions:  administration, 
academic  education.  \c)cational 
education,  a  cafeteria,  culinary  arts 
training,  and  a  maintenanc;e/ storage 
support  area  .  The  proposal  is  for  an 
initial  program  enrollment  of  150  non- 
resident students. 

The  construction  of  the  Job  Corps 
Center  on  this  abandoned,  developed 
site  would  be  a  positive  asset  to  the  area 
in  terms  of  environmental  and 
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socioeconomic  improvements,  and  long- 
term  productivity.  The  proposed  lob 
Corps  (Center  will  be  a  new  soiirc  e  of 
employment  opportunit\'  for  people  in 
the  Wilmington,  Delaware  area.  The  Job 
Corps  program  provides  basic 
education,  vocational  skills  training, 
work  experience,  counseling,  health 
care  and  related  support  services.  This 
program  is  designed  to  graduate 
students  who  are  ready  to  participate  in 
the  local  economv. 

The  proposed  project  will  not  have 
any  significant  adverse  impact  on  any 
natural  s\stems  or  resources.  The 
existing  structure  is  of  minimal  historic 
interest,  and  is  not  currently  listed  on 
the  National  Register  of  Historic  Places. 
The  Job  Corps,  through  a  future 
Memorandum  of  Agreement  with  the 
Delaware  Historic  Preservation  Office, 
proposes  to  preserve  the  historic 
smokestack  as  a  landmark  to  the 
neighborhood.  All  new  construction  for 
this  project  will  comply  with  applicable 
historic  preservation  guidelines  and 
incorporate  known  architectural 
historical  features  of  the  surrounding 
neighborhood.  There  are  no  known 
areas  of  archaeological  significance  on 
or  near  the  property,  and  no  state  or 
federal  threatened  or  endangered 
species  (proposed  or  listed)  have  been 
located  on  the  subject  property. 

The  subject  property  is  located  at  the 
northwest  fringe  of  the  Central  Business 
District  (CBD)  of  the  City  of  Wilmington. 
.•\ir  (]ualit\'  and  noise  levels  should  not 
he  affected  by  the  proposed 
development  project,  except  possibly 
during  construction  and  renovation.  All 
construction  and  renovation  activities 
will  be  ctmducted  in  accordance  with 
applicable  noise  and  air  pollution 
regulations,  and  all  pollution  sources 
will  be  permitted  in  accordance  wdth 
applicable  pollution  control 
recjuirements.  The  proposed  lob  Corps 
Ck'nter  will  not  significantly  increase 
vehicle  traffic  in  the  vicinity. 

The  proposed  [irnjec;t  will  nnt  have 
any  significant  ad\erse  impact  on  the 
surrounding  water,  sewer,  and  storm 
water  utilities  infrastructure.  The  City  of 
Wilmington  Department  of  Public 
Works  pro\ides  water  service  to  the 
subject  property.  The  water  distribution 
system  at  the  site  is  in  good  condition, 
with  approximately  fifty  (50)  pounds  of 
pressure.  The  existing  water  lines 
should  be  adequate  to  meet  the  needs  of 
th(^  proposed  Job  Corps  Center.  All 
wastewater  from  the  existing  facility  is 
discharged  to  a  sewer  system  operated 
by  the  City  of  Wilmington  Sewer 
Authority.  The  existing  sanitary  sewer 
system  is  in  good  condition,  and  should 
be  adequate  to  meet  the  needs  of  the 
proposed  Job  Corps  Center,  Storm  water 


runoff  from  parking  lots,  sidewalks,  and 
other  structures  on  the  new  Job  Corps 
Center  will  be  managed  during 
construction  and  operation  of  the 
proposed  project  in  accordance  with  the 
requirements  of  the  Department  of 
Natural  Resources  and  Environmental 
Control  (DNREC),  Division  of  Soil  & 
Water  Conservation,  Storm  water  runoff 
from  the  site  is  not  anticipated  to 
adversely  impact  area  surface  water 
quality. 

Solid  waste  disposal  in  Delaware  is 
regulated  by  the  DNREC.  Division  of  Air 
&  Waste  Management.  Solid  Waste 
Management  Branch.  There  are 
currently  three  (3)  sanitary  landfills  and 
seven  (7)  industrial  landfills  in 
Delaware,  which  will  provide  sufficient 
waste  disposal  capacity  for  the  proposed 
project.  Solid  waste  generated  during 
construction  and  operation  of  the  Job 
Corps  Center  will  be  removed  by  a 
private  transporter  for  disposal  at  an 
approved  landfill  facility. 

Connectiv  Power  Delivery  (formerly 
Delmarva  Power  and  Light  Company) 
provides  electrical  ser\'ice  to  the  subject 
project,  Connectiv  Power  Delivery  is 
one  of  two  corporations  that  supply 
natural  gas  in  the  New  Castle  County. 
Both  of  these  utilities  have  distribution 
lines  in  the  vicinity,  which  have 
sufficient  capacity  to  handle  the  service 
demand  created  by  the  Job  Corps  Center. 
The  demand  for  utility  services  is  not 
expected  to  have  a  significant  adverse 
affect  on  the  environment. 

Several  major  highways  connect  the 
Greater  Wilmington  area  with  nearby 
metropolitan  cities.  Amtrak  provides 
daily  passenger  rail  service,  with 
connections  in  Wilmington,  to  points 
along  the  Northeast  corridor.  Bus 
transportation  is  provided  by  the 
Delaware  Administration  for  Regional 
Transit  (DART).  DART  provides  twenty- 
six  (26)  separate  routes  s^r\'icing  all 
parts  of  the  City  of  Wilmington  and 
most  areas  of  northern  New  Castle 
County.  Many  of  the  routes  link  the 
suburbs  with  the  CBD.  and  provide  peak 
rush  hour  service  especially  beneficial 
to  suburbanites  who  work  in  the  City.  A 
second  transit  authority,  the  Delaware 
Authority  for  Specialized  Transit 
(DAST)  provides  a  fleet  of  buses  ser\'ing 
the  transportation  needs  of  the 
handicapped  statewide.  No  significant 
adverse  affects  are  expected  for  the 
transportation  system  for  the  City  of 
Wilmington. 

No  significant  adverse  affects  should 
be  expected  by  the  local  medical, 
emergency,  fire  and  police  facilities. 
There  are  several  primary  providers  of 
medical  services  in  the  City  of 
Wilmington.  The  primary  medical 
provider  located  closest  to  the  subject 


property  is  the  Medical  Center  of 
Delaware,  located  approximately  fifteen 
(15)  blocks  from  the  facility.  There  are 
also  private  medical  facilities  located  in 
the  CBD. 

Security  services  at  the  Job  Corps  will 
be  provided  by  the  center's  staff,  with 
two  (2)  personnel  on  the  day  shift,  three 
(3)  on  the  evening  shift,  and  two  (2)  on 
the  night  shift.  There  is  a  City  of 
Wilmington  Police  Station 
approximately  fifteen  (15)  blocks  from 
the  subject  property.  The  closest  fire 
station  to  the  project  site  is  the 
Wilmington  Fire  Department,  Station  #4 
located  within  one  (1)  block  of  the 
facility.  The  Emergency  Medical 
Ser\dces  (EMS)  is  a  component  of  the 
Emergency  Ser\dces  Branch  of  the  New 
Castle  County  Police  Department.  The 
agency  provides  paramedic  services  to 
the  entire  437  square  miles  of  the 
County,  including  the  City  of 
Wilmington.  The  EMS  is  a  full  time 
department  providing  24-hour  service. 
All  emergency  services  in  Wilmington 
are  adequate  for  the  proposed  project. 

The  proposed  project  will  not  have  a 
significant  adverse  sociological  affect  on 
the  City  of  Wilmington.  Similarly,  the 
proposed  project  will  not  have  a 
significant  adverse  affect  on 
demographics  and  socioeconomic 
characteristics  of  the  area.  This  area 
offers  numerous  educational  and 
recreational  opportunities  for  the 
proposed  student  population. 

The  alternatives  considered  in  the 
preparation  of  this  FONSI  were  as 
follows:  (1)  No  Action:  (2)  Construction 
at  an  Alternate  Site;  and  (3)  Continue 
Construction  as  Proposed.  The  "No 
Action  "  alternative  was  not  selected 
because  the  U.S.  Department  of  Labor 
would  not  meet  their  goal  of 
establishing  new  Job  Corps  Centers  in 
under-served  regions  of  the  United 
States.  The  "Construction  at  an 
Alternate  Site"  alternative  was  not 
selected  because  the  Wilmington  site 
was  the  only  proposed  facility  in  the 
State  of  Delaware,  and  no  alternative 
sites  are  available  for  construction 
within  the  State  of  Delaware. 

Due  to  the  suitability  of  the  proposed 
site  for  establishment  of  a  new  Job  Corps 
Center,  and  the  absence  of  any 
identified  significant  adverse 
environmental  impacts  from  locating  a 
Job  Corps  Center  on  the  subject 
property,  the  "Continue  Construction  as 
Proposed"  alternative  was  selected. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA,  no 
environmental  liabilities,  current  or 
historical,  were  found  to  exist  on  the 
proposed  Job  Corps  Center  site.  The 
construction  of  the  Job  Corps  Center  at 
the  existing  building  located  at  9 
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V'aiultntT  A\i'niu'  in  Wilmington, 
Delavvarp  will  not  create  any  significant 
adverse  impacts  on  the  environment, 

U.ited  ,(t  VVcislimgton,  DC,  this  15th  day  of 
November,  1999. 
Mary  Siiva, 

S'ational  Director  of  !ob  Corps. 
IK  Doc.  99-30243  Filed  1 1-18-99:  8:45  am) 

BILLING  CODE  4510-3a-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 03416] 

Diversified  Truclting,  a  Former 
Roadmaster  Co.,  OIney,  Illinois:  Notice 
of  Termination  of  Investigation 

Pursuant  tu  Title  \'  .)f  the  North 
American  Free  l"r.i(ie  Ayr-'eiiient 
Implementatiim  Act  iF'ub-  I.    103-182) 
conc:erniiig  transitional  adjustment 
assistanf  e,  hereinafter  called  NAFTA- 
T.-\A  and  in  acnnrdaiK  e  with  section 
2r,0{d].  .Subchapter  J.  Title  il,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
J3:n).  an  investigation  was  initiated  on 
September  2.  1999,  in  response  to  a 
petition  filed  cm  the  same  date  on  behalf 
of  workers  of  Diversified  Trucking,  a 
former  Roadmaster  Company,  located  in 
Olnev,  Illinois, 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section 
223(b)(1)  of  the  Act  of  1974.  as 
amended,  specifies  that  no  certification 
mav  applv  to  any  workers  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition.  This 
requirement  is  applicable  to  N.-\FTA— 
T.\A  petition.  (;onsequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

.Signed  in  Wa.shington,  DC,  this  4th  day  of 

November,  1090 

(irant  D,  Beale, 

Prnyn;;;)  Manager.  Office  of  Trade 

Adjustment  Assistance. 

fFR  Drx    00-!02J0  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4SIO-dO-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-03324] 

Modine  Aftermarltet  hloldings,  Inc., 
Including  Leased  Worlcers  of  Remedy 
Temps.  Merced.  California;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974  (19  U,S,C.  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  August  27. 
1999,  applicable  to  workers  of  Modine 
Aftermarket  Holdings,  Inc.,  Merced, 
California.  The  notice  was  published  in 
the  Federal  Register  on  September  29, 
1999  (64  FR  52540). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  f:ertification 
for  workers  of  the  subject  firm.  New 
information  shows  that  some  workers  of 
Modine  Aftermarket  Holdings.  Inc., 
were  leased  from  Remedy  Temps  to 
product  radiators  for  automobiles  and 
trucks  at  the  Merced.  California  facilitv. 

Based  on  these  findings,  the 
Department  is  amending  the 
certification  to  include  workers  of 
Remedy  Temps,  Merced.  California 
leased  to  Modine  Aftermarket  Holdings. 
Inc.,  Merced,  California. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Modine  Aftermarket  Holdings.  Inc, 
adversely  affected  by  imports  from 
Mexico  and  Canada, 

The  amended  notice  applicable  to 
NAFTA-03324  is  hereby  issued  as 
follows: 

All  workers  of  Modine  Aftermarket 
Holdings,  Inc.,  Merced,  California  and  leased 
workers  of  Remedy  Temps,  Merced, 
California  engaged  in  employment  related  to 
the  production  of  radiators  for  automobile.s 
and  trucks  for  Modine  Aftermarket  Holdings, 
Inc,  Merced.  California  who  became  totally 
or  partially  separated  from  employment  on  or 
after  July  19.  1998  through  August  27.  2001 
are  eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  30  day  of 
November  1999, 

Grant  D.  Beale, 

Program  Manager,  Office  of  Trade 

Adjustment  Assistance. 

jFR  Doc.  99-30251  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA  3498] 

Southeastern  Apparel  Finishing,  Inc., 
Johnson  City,  TN;  Notice  of 
Termination  of  investigation 

Pursuant  to  Title  V  of  the  North 
.•\nieiican  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-1H3) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  N'AFT.\- 
TAA  and  in  accordance  with  section 
2,50(a),  Subchapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2331),  an  investigation  was  initiated  on 
()f:tobf^r  8,  1999.  in  response  to  a 
petition  filed  on  the  same  date  on  behalf 
of  workers  of  Southeastern  Apparel 
finishing.  Inc..  fohnson  Citv,  Tennessee, 

The  petitioner  has  recjuested  that  the 
petition  be  withdrawn.  Consequently, 
further  mvestigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  UC,  this  4th  day  of 
November,  1999. 
Grant  D.  Beale, 

Program  .Manager,  Office  of  Trade 
.■\djustment  Assistance. 
IFR  Dm    qo_:in24q  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  studv 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determine  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  made  in  accordance  with  29  CFR 
part  1,  bv  authority  of  the  Secretary  of 
Labor  pursuant  to  the  provisions  of  the 
Davis-Bacon  Act  of  March  3,  1931,  as 
amended  (4fi  Stat.  1494,  as  amended.  40 
U.S.C.  27Ra]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
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'ijipi'iuiix,  as  well  as  suc:h  additional 
st.iiiiti's  ,i>  inav  from  time  to  time  be 
enat:ted  c;ontaining  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
tcdcraily  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
\  olume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
I-  rtH.iMved  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  anv 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  w^hich 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 

General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
.Acts,"  shall  be  the  minimum  paid  by 
(  ontractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
go\ernmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
cnnsideration  bv  the  Department. 
Further  information  and  self- 
explanator\  forms  for  the  purpose  (jf 
submitting  this  data  may  be  obtained  bv 
writing  to  the  U.S.  Department  of  Labor, 
Emplovment  Standards  .Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
.-\venue,  NW..  Room  S-3m4. 
Washington,  DC  20210. 


Withdrawn  General  V\  aye 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing  from  the  date  of  this 
notice,  General  Wage  Determination  No. 
PA990059  dated  March  12.  1999.  See 
PA990062. 

Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c){i)(A),  when  the  opening  of  bids  is 
less  than  ten  (10)  days  from  the  date  of 
this  notice,  this  action  shall  be  effective 
unless  the  agency  finds  that  there  is 
insufficient  time  to  notify  bidders  of  the 
change  and  the  finding  is  documented 
in  the  contract  file. 

New  General  Wage  DeternunatiiMi 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volumes  and  States: 

\'olumf  II 

WES  T  VIRGINIA 
WV9900n  (Nov.  19.  1999) 
VVV990012  (Nov.  19,  1999) 

\  'olume  III 

MISSISSIPPI 
MS990061  (Nov.  19.  1999) 
MS99()0R2  (Nov.  19.  1999) 

Modifications  to  Cieneral  \\  ,i^e 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

MASSACHUSETTS 

MA99000.1  (Mar.  12.  1999)  — 

MA99000.T  (Mar.  12.  1999) 

MA990006  (Mar.  12,  1999) 

MA990009  (Mar.  12,  1999) 

MA990012  (Mar.  12.  1999) 

MA99001.3  (Mar.  12.  1999) 

MA990019  (Mar.  12.  1999) 

MA990020  (Mar.  12.  1999) 

MA990021  (Mar.  12.  1999) 
NEW  YORK 

NY990018  (Mar.  12,  1999) 
VERMONT 

VT990002  (Mar.  12,  1999) 

VT990026  (Mar.  12.  1999) 

VT990027  (Mar.  12.  1999) 

VT990028  (Mar.  12,1999) 

VT990029  (Mar.  12,  1999) 

VT990030  (Mar.  12.  1999) 

VT990O31  (Mar.  12,  1999) 

VT990032  (Mar.  12,  1999) 


VT99003;i  (Mar.  12,  1999) 
VT990034  (Mar.  12.  1999) 
VT99003.5  (Mar.  12.  1999) 
VT990036  (Mar.  12.  1999) 
VT990037  (Mar.  12,  1999) 
VT990038  (Mar.  12.  1999) 

Volume  JI 

PENNSYLVANIA 
PA990001  (Mar  12,  1999) 
PA990002  (Mar.  12.  1999) 
PA990003  (Mar.  12.  1999) 
PA990011  (Mar  12,  1999) 
PA990017  (Mar  12,  1999) 
PA990018(Mar.  12,  1999) 
PA990020(Mar  12.  1999) 
PA990027  (Mar.  12.  1999) 
PA990038  (Mar.  12.  1999) 
PA990043  (Mar.  12.  1999) 
PA990051  (Mar  12.  1999) 
PA990053  (Mar.  12,  1999) 
PA9900.'55  (Mar.  12.  1999) 
PA990062  (Mar.  12.  1999) 

We.sl  Virginia 
WV990002  (Mar.  12.  1999) 
WV990003  (Mar.  12.  1999) 
VVV990006  (Mar.  12.  1999) 

Volume  III 

Florida 
FL990001  (Mar.  12,  1999) 
FL990002  (Mar.  12.  1999) 
FL990017(Mar  12.  1999) 
FL990066  (Mar.  12.  1999) 

Georgia 

GA990004  (Mar.  12.  1999) 
GA990023  (Mar.  12.  1999) 
GA990044  (Mar.  12.  1999) 
GA990050  (Mar  12.  1999) 
GA99006.'5  (Mar.  12.  1999) 
GA990073  (Mar.  12,  1999) 
GA990093  (Mar.  12.  1999) 
GA990094  (Mar  12.  1999) 

Missis.sippi 
MS990001  (Mar.  12.  1999) 
MS99O055  (Mar.  12.  1999) 
MS99()058  (Mar.  12, 1999) 

Volume  IV 

Michigan 
MI 990003  (Mar.  12.  1999) 
MI990012  (Mar  12.  1999) 
MI990O64(Mar  12,1999) 

Volume  V 

Kansas 

KS990006  (Mar.  12, 

KS990008  (Mar.  12, 

KS990012  (Mar  12. 

KS990013(Mar  12. 

KS99001.'i  (Mar.  12. 

KS990018  (Mar  12. 

KS990019(Mar.  12. 

KS990022  (Mar.  12. 

KS990069(Mar  12. 

KS990070  (Mar.  12. 
Nebraska 

NE990001  (Mar.  12. 

NE990019  (Mar.  12. 

NE990038  (Mar.  12. 


1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 
1999) 

1999) 
1999) 
1999) 


Volume  VI 

Colorado 
CO990001  (Mar.  12. 
CO990005  (Mar.  12. 
CO99000C(Mar  12. 
CO990008  (Mar.  12. 


1999) 
1999) 
1999) 
1999) 
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CO't'tooim  M>ir    12.  1999) 

CO'WOOIU  l.VUr    12.  1999) 

CO99001 1  (Mar.  12,  1999) 

CO'iMOOiH  (Mar.  12,  1999) 

CO't'iOOlH  (Mar.  12.  1999) 

CO99002.5  (Mar.  12,  1999) 
Idaho 

ID99000.3  (Mar.  12.  1999) 
OTeg(>n 

OR^qoooi  (Mar.  12,  1999) 
Wrishinglon 

VV.\990005  (Mar.  12,  1999) 

Volume  VII 

California 
CA990031  (Mar.  12.  1999) 
CA990034  (Mar.  12.  1999) 
CA990037  (Mar.  12.  1999) 

General  Wage  Determination 
Publication 

General  wage  determinatioiis  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPt))  document  f'ntitled  "General  Wage 
Daterminatinns  Is'^ued  Under  the  Davis- 
Bacon  and  Related  .\cts."  This 
public  ation  i.s  a\ailable  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  (:nuntr\'. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 

bv  subscription  to  the  FedWorld 
Bulletin  Board  Svstem  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  ni  Commerce  at  1- 
800-363-2068 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  US  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
,SIi-1800 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
5;tate(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  lanuary  or  February) 
which  in(  ludes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  vear.  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC,  this  10th  day  of 
November.  1999. 

Carl ).  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

jFR  Doc.  99-29978  Filed  11-18-99:  8:45  am] 

BIUINQ  CODE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Notification  of  Commencement  of 
Operations  and  Closing  of  Mines 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Notification  of 
Commencement  of  Operations  and 
Closing  of  Mines.  MSHA  is  particularly 
interested  in  comments  which. 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  below  in 
the  For  Further  Information  Contact 
section  of  this  notice. 

DATES:  Submit  comments  on  or  before 
January  18.  2000. 


ADDRESSES:  Send  comments  to  Diane  P. 
Hill,  Program  AnaKsis  Officer.  Office  of 
Program  Evaluation  and  Information 
Resources,  401.5  Wilson  Boulevard. 
Room  715.  Arlington.  VA  22203-1984. 
Commenters  are  encouraged  to  send 
their  comments  on  a  computer  disk,  or 
via  Internet  E-mail  to  dhill@msha.gov. 
along  with  an  original  printed  copy.  Ms. 
Hill  can  be  reached  at  (703)  235-1470 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  P.  Hill.  Program  .Analvsis  Officer, 
Office  of  Program  Evaluation  and 
Information  Resources,  L  .S.  Department 
of  Labor.  Mine  Safety  and  Health 
Administration.  Room  719.  4015  Wilson 
Boulevard,  Arlington.  VA  22203-1984 
Ms.  Hill  can  be  reached  at 
dhill@msha.gov  (Internet  E-mail).  (703) 
235-1470  (voice),  or  (703)  235-1563 
(facsimile). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Imder  30  CFR  56  1000  and  57.1000, 
operators  of  metal  and  nonmetal  mines 
must  notif\'  the  Mine  Safety  and  Health 
Administration  (MSHA)  when  the 
operation  of  a  mine  will  commence  or 
when  a  mine  is  closed  Openings  and 
closings  of  mines  are  dictated  by  the 
economic  strength  of  the  commodity 
mined,  and  by  weather  conditions 
which  prevail  at  the  mine  site  during 
various  seasons. 

MSHA  must  be  aware  of  openings  and 
closings  so  that  its  resources  can  be 
used  efficiently  in  achieving  the 
requirements  of  the  Mine  Act. 

II.  Current  Actions 

Section  103(a)  of  the  Federal  Mine 
Safetv  and  Health  Act  of  1977  (Mine 
Act),  30  U.S.C.  813.  requires  that  each 
underground  mine  be  inspected  in  its 
entirety  at  least  four  times  a  vear,  and 
each  surface  mine  at  least  two  times  per 
year.  Mines  which  operate  only  during 
warmer  weather  must  be  scheduled  for 
inspection  during  the  spring,  summer 
and  autumn  seasons  Mines  are 
sometimes  located  a  great  distance  from 
MSHA  field  offices  and  the  notification 
required  by  this  standard  precludes 
wasted  time  and  trips. 

Tvpe  of  Revipw:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Notification  of  Commencement 
of  Operations  and  Closing  of  Mines. 

OMB  Xumher:  1219-0092. 

Affected  Public:  Business  or  other  for- 
profit. 

Cite/Reference/Form/etc:  30  CFR 
56.1000  and  57.1000. 

Total  Respondents:  2.300. 

Frequency:  On  occasion. 
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Total  Responses:  2,070. 

Average  Time  per  Response:  0.125 

hours. 

Total  Burden  Hours:  259  hours. 

Total  Burden  Cost  (capital/startup): 

Total  Burden  Cost  (operating/ 
maintaining):  $1,438. 

Comments  submitted  in  response  to 
this  notice  will  be  ,summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  12, 1999. 

George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

[FR  Doc,  99-.30244  Filed  11-18-99:  8:45  am] 

BILLING  CODE  "JSIO-JS-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  the  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 
,\dministration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
r  oderal  Advison,'  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Records  Services. 

DATES:  December  6,  1999,  from  10:00 

a. Ill,  to  11:30  a.m. 

ADDRESSES:  United  States  Capitol 

Building,  Room  S-2n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Cillette,  Director,  Center  for 
Legislative  Archives.  (202)  501-5350. 

SUPPLEMENTARY  INFORMATION: 

,\m'ncia 

Third  Report  to  Congress 
Treasures  of  Congress  Exiiibition 
Update — Center  for  Legislative  Archives 
Other  current  issues  and  new  business 

The  meeting  is  open  to  the  public. 

D.iti'd:  \o\'pmber  l.=j.  1999. 
.Mary  Ann  Hadyka, 
Committee  Management  Officer. 
[FR  Do(  ,  0<)-3019,'S  Filed  11-18-99:  8:45  ami 

BILLING  CODE  7515-01-P 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AGENCY:  National  Education  Goals 

i'.Ol'': 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

DATE  AND  TIME:  Wednesday,  December  1, 
1  999  from  1 :00  p.m.  to  5:00  p.m. 
ADDRESSES:  I.VV.  Marriott  Hotel,  1331 
Pennsylvania  Avenue.  NW.  SALON  1, 
Wa-hinct'in,  DC  20005 
FOR  FURTHER  INFORMATION  CONTACT;  Ken 
Nelson.  Executive  Director,  1255  22nd 
Street,  NW.  Suite  502,  Washington,  DC 
20037.  Telephone:  (202)  724-0015. 
SUMMARY:  The  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  that 
progress. 

Agenda  Items 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  meeting  is  a  10th 
Anniversary  Conference  with 
presentations  to  the  Panel  beginning  at 
1:00  p.m.  about  the  future  "Big  Issues" 
of  education.  At  3:30  p.m.  Panel 
members  will  engage  the  presenters  and 
audience  in  a  public  hearing  on  the 
future  role  that  the  Goals  and  the  Panel 
can  play  in  addressing  these  big  issues. 

Dated:  November  15,  1999. 

Ken  Nelson, 

Executive  Director.  National  Education  Goals 
Panel. 

IFR  Doc.  99-30217  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4010-01 -M 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AGENCY:  National  Education  Goals 

Panel. 

ACTION:  Notice  of  meeting/press 

conference. 

SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  Panel. 

DATES  AND  TIME:  Thursday.  December  2. 
1998,  9:»)  am,  to  12:00  p.m. 
ADDRESSES:  National.  Press  Club,  529 
14th  Street.  NW  Washington.  DC  20045. 


(National  Education  Goals  Panel 
Meeting,  9:30  a.m.-10:45  a.m.  to  12:00 

p,m,.  Ballroom  ) 

PQR  FURTHER  INFORMATION  CONTACT:  Ken 

.\t?isoii,  iixecuu\e  ijirector.  lz55  22d 
Street.  NW,  Suite  502,  Washington.  DC 
20037.  Telephone:  (202)  724-0015. 
SUMMARY:  The  National  Education  Goals 
Panel  was  established  to  monitor, 
measure  and  report  state  and  national 
progress  toward  achieving  the  eight 
National  Education  Goals,  and  report  to 
the  states  and  the  Nation  on  that 
progress 

Ai;i'iHi,i  Items 

The  meeting  of  the  Panel  is  open  to 
the  public.  The  National  Education 
Goals  Panel  will  convene  a  series  of 
events  on  December  2  at  the  National 
Press  Club.  From  9:30  a.m.  to  10:45  a.m. 
the  Panel  will  discuss  recommendations 
of  the  10th  Anniversary  Conference  and 
adopt  an  Action  Statement.  The  Panel 
wnll  also  characterize  Panel  Field 
Hearings:  "Strategies  for  Achieving  the 
Goals."  From  11  to  12  there  will  be  a 
press  conference  announcing  the  release 
of  two  new  reports.  Building  a  Nation  of 
Learners  1999  and  the  Data  Volume  for 
the  National  Education  Goals,  1999.  The 
Building  a  Nation  of  Learner,  1999 
report  will  illustrate  the  nation's 
progress  in  each  of  the  8  National 
Education  Goal  areas.  The  Data  Volume 
will  provide  detailed  information  about 
each  state's  performance  towards 
attaining  the  National  Education  Goals. 

Dated:  November  15.  1999. 

Ken  Nelson, 

Executive  Director.  National  Education  Goals 
Panel. 

|FR  Doc.  99-30218  Filed  11-18-99:  8:45  ami 

BILLING  CODE  401 0-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 


[Docket  No   50-244] 

Rochester  Gas  and  Electric 
Corporation:  Notice  of  Consideratior-i 
of  Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination   and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18  issued  to  Rochester  Gas  and  Electric 
Corporation  (the  licensee)  for  operation 
of  the  R.E.  Ginna  Nuclear  Power  Plant 
located  in  Wayne  County.  New  York. 

The  proposed  amendment  would 
change  the  footnote  to  the  Improved 
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Technical  Specifications  associated 
\\  ith  the  Design  Features  Fuel  Storage 
Specification  4.3.1. l.b  which  required 
that  2300  ppm  boron  be  maintained  in 
the  Spent  Fuel  Pool  until  December  31, 
1999,  The  footnote  would  be  changed  to 
require  2300  ppm  boron  be  maintained 
until  luno  30.  2001. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  C^ommission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulaticms  in  10  CFR 
50  9J.  this  means  that  operation  of  the 
facilitv  in  accf)rdance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analvsis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Evaluation  nf  Administrative  Change 

The  administrative  change  a.ssoriated  with 
the  revision  of  the  dnte  specified  in  the 
Specification  4. 3.1. l.b  note  associated  with 
maintaining  spent  fuel  pool  boron 
concentration  (greater  than  or  equal  tol  2300 
ppm  at  all  times  until  a  permanent  resolution 
tan  be  implemented  does  not  involve  a 
significant  hazards  consideration  as 
discussed  below: 

(1)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  change  revises  the 
required  completion  date  for  resolution  of  a 
boraflex  degradation  issue.  As  described  in 
the  ba.ses  for  LCO  (limiting  condition  for 
operation]  3.7.12,  increases  in  spent  fuel  pool 
temperature,  with  the  corresponding 
decrease  in  water  density  and  void  formation 
from  boiling,  will  generally  result  in  an 
decrease  in  reactivity  due  to  the  decrease  in 
moderation  effects.  The  only  exception  are 
temperature  bands  where  positive  reactivity 
is  added  as  a  result  of  the  high  boron 
concentration.  This  effect  is  bounded  by  the 
reactivity  added  as  a  result  of  a  misloaded 
fuel  assembly.  With  respect  to  the  more 
limiting  dropped  fuel  assembly  accidents, 
boraflex  neutron  absorber  panels  were 
originally  a.ssumed  in  the  criticality  analysis. 
Requiring  a  high  concentration  of  soluble 
boron  in  place  of  boraflex  panels  ensures  that 
the  spent  fuel  pool  remains  subcritical  with 
k,r(  (less  than  or  equal  to)  0.95  for  these 
accidents.  Fuel  assembly  movement  will 
continue  to  be  controlled  in  accordance  with 
plant  procedures  and  LCO  3.7.13  which 


specifies  limits  on  fuel  assembly  storage 
locations.  Periodic  surveillances  of  boron 
concentration  are  required  every  7  days  with 
level  verified  every  7  days  during  fuel 
movement  per  LCO  3.7.11.  Due  to  the  large 
inventory  within  the  spent  fuel  pool,  dilution 
of  the  soluble  boron  within  the  pool  is  very 
unlikely  without  being  detected  by 
operations  personnel  during  auxiliary 
operator  rounds  or  available  level  detection 
systems.  There  is  also  a  large  margin  between 
the  analyzed  boron  concentration  to  maintain 
the  pool  subcritical  k^rr  (less  than  or  equal  to] 
0.95  and  the  current  required  value.  The 
extension  of  the  date  does  not  invalidate  this 
conclusion.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

(2)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  Revising  the  date  for 
requiring  that  2300  ppm  boron  be  maintained 
in  the  spent  fuel  pool,  to  address  any 
potential  dissolution  of  boraflex  in  neutron 
absorber  panels,  does  not  create  the 
po.ssibilitv  of  a  new  or  different  kind  of 
accident  since  the  spent  fuel  pool  is  required 
to  be  maintained  with  a  high  boron 
concentration.  Assuming  a  boron  dilution 
event  to  the  level  required  to  reach  k<:ff  >  0.93 
conditions  within  the  spent  fuel  pool  would 
require  either  overfill  of  the  pool  or  a 
controlled  feed  and  bleed  process  with 
unborated  water.  In  both  cases,  more  than 
105,000  gallons  of  unborated  water  would  be 
required  to  reach  kcfr  >  0.95.  There  is  no 
source  of  unborated  water  of  this  size 
available  to  reach  the  spent  fuel  pool  under 
procedural  control  or  via  a  pipe  break  other 
than  a  fire  water  system  pipe  break  or  SW 
(service  water]  leak  through  the  spent  fuel 
pool  heat  exchangers.  However,  there  are 
numerous  alarms  available  within  the  control 
room  to  indicate  this  condition  including 
high  spent  fuel  pool  water  level  and  sump 
pump  actuations  within  the  residual  heat 
removal  pump  pit  (lowest  location  in  the 
Auxiliary  Building).  Au.xiliary  operators  also 
perform  regularly  scheduled  tours  within  the 
Auxiliary  Building.  This  provides  sufficient 
time  to  terminate  the  event  such  that  there 

is  no  credible  spent  fuel  pool  dilution 
accident.  Therefore,  the  possibility  for  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 

(3)  Operation  of  Ginna  Station  in 
accordance  with  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  High  levels  of  soluble  boron 
in  the  spent  fuel  pool  provides  a  significant 
negative  reactivity  such  that  kcff  is 
maintained  (less  than  or  equal  to]  0.95.  The 
proposed  surveillance  frequency  will  ensure 
that  the  necessary  boron  concentration  is 
maintained.  A  boron  dilution  event  which 
would  remove  the  soluble  boron  from  the 
pool  has  been  shown  to  not  be  credible. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  in\olves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  An\'  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  invoh'es  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  ovcm  very 
infrequently. 

Written  comments  may  be  submitted 
bv  mail  to  the  Chief,  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville.  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
mav  be  examined  at  the  NR(^  Public 
Document  Room,  the  Gclman  Building, 
2120  L  Street.  \'W..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

Bv  December  20,  1999,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 

which  is  a\^ailable  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW,. 
Washington,  DC,  and  accessible 
electronically  through  the  ADAMS 
Public  Electronic  Reading  Room  link  at 
the  NRC  Web  site  (http://www.nrc.gov). 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  bv  the  above 
date,  the  Commission  or  an  Atomic 
Safe1\-  and  Licensing  Board,  designated 
bv  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  op  the  request 
and /or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  {3j  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
alsfi  identif\'  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  interv'ene. 
Anv  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfv'  the  specificity 
requirements  described  above. 

Not  later  than  15  davs  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petiticmer  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary'  of  the  Commission,  U.S. 
Nuclear  Regulatorv  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW,, 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulator^'  Commission, 
Washington.  DC  20555-0001.  and  to 
Nicholas  S.  Reynolds.  Winston  & 
Strawn.  1400  L  Street,  NW., 
Washington.  DC  20005.  attorney  for  the 
licensee. 

Nontimely  filings  nt  petition's  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 


balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  20,  1999, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and 
accessible  electronically  through  the 
ADAMS  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site 
(http://www.nrc.gov). 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  November.  1999. 

For  the  Nuclear  Regulatorv'  Commission. 

Guy  S.  Vissing, 

Senior  Project  Manager,  Project  Directorate, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  99-30226  Filed  11-18-99;  8:45  am] 
BILUNG  CODE  7580-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Meeting  on  the  Agencywide 
Documents  Access  and  Management 
System 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  meeting. 

summary:  The  NRC  will  be  presenting 
an  overview  on  the  Agenc\'wide 
Documents  Access  and  Management 
System  (ADAMS).  The  purpose  of  the 
meeting  is  to  provide  information  on 
ADAMS  to  industry  licensing  officials 
who  are  involved  in  the  day  to  day 
processing  of  licensing  actions.  The 
meeting  will  consist  of  three  key  areas 
of  information:  (1)  Overview  of  the 
ADAMS  Program.  (2)  Public  Access  to 
ADAMS,  and  (3)  Electronic  hxformation 
Exchange.  This  information  will  provide 
the  background  for  a  workshop  to  be 
held  early  next  year.  The  workshop, 
which  is  currently  expected  to  be  held 
in  late  February  or  early  March,  will 
consist  of  working  groups  discussing  the 
issue  of  living  documents  and  any 
issues  raised  as  a  result  of  the  December 
10,  1999,  meeting.  The  meeting  is  open 
to  the  public  and  any  interested  parlies 
may  attend. 

DATES:  December  10,  1999.  from  8:30 
a  m  to  1:00  p.m. 

location:  Two  White  Flint  North 
Auditorium,  11545  Rockville  Pike, 
Rockville'  MarAland  20852-27:^8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Gamberoni.  Mail  Stop  OS  El. 
U.S,  Nuclear  Regulator}'  Commission, 
11555  Rockville  Pike,  Rockville. 
Mar>'land  20852-2738;  Telephone: 
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(301)  415-3024.  Internet: 
MKG^MRCGOV 

or 
Lynn  Scattolini.  Mail  Stop  T-6  Fl5. 
U.S.  Nuclear  Kesjuldtory  Commission, 
1 1545  RockvilU"  Pike.  Rockville, 
Maryland  20852-2738:  Telephone: 
(30]')  415-8729;  Internet: 
LBStiSRCGOV 

or 
Aby  Mohseni,  Mail  Stop  T-8  A23,  U.S. 
Nuclear  Regulatory  Commission, 
11545  Rockville  Pike,  Rockville, 
Maryland  20852-2738;  Telephone: 
(301)  415-6409;  Internet: 
ASM^:\'RCGOV 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  November  1999. 

For  the  Nuclear  Regulatory  Commission. 
Marsha  Ciamheroni, 

In  hull  1)!  .\s-.i>tant.  Division  of  Licensing 
I'riint  Winn  .ifinent  Office  of  Nuclear 
Hfcirtor  Regulation. 
IFK  Due.  99-.3022.T  Filed  11-18-99;  8:45  am] 

BILLING  CODE  7590-01  -P 


NUCLEAR  REGULATORY 
COMMISSION 

Lessons  Learned  From  Maintenance 
Rule  Baseline  Inspections 

Availability  of  NUREG-1648 

agency:  Nuclear  Regulatory 
Commission, 

action:  Notice  of  Availabilitv. 
summary:  The  Nuclear  ReguJatory 
Commission  announces  the  completion 
and  availability  ot  NUREG-1648, 
"Lessons  Learned  From  Maintenance 
Rule  Baseline  Inspections,"  dated 
October.  1999 

ADDRESSES:  Copies  of  NUREG-1648 
ina\  he  obtained  from  the  Reproduction 
and  Distribution  Services  Section. 
()ffic;e  of  the  Chief  Information  Officer, 
US  Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001.  Copies  are 
also  available  electronically.  See 
"Electronic  Access."  which  follows.  A 
copy  of  the  document  is  also  available 
for  inspection  and/or  copying  for  a  fee 
HI  the  NRC  Public  Document  Room, 
2120  L  Street.  N\V.  (Lower  Level), 
Washinyton   Df:  2().555-()0m 

FOR  FURTHER  INFORMATION  CONTACT: 
Ki(  hard  Cnrreia.  Dixision  of  Inspection 
l'rot;rani  Management,  Office  of  Nuclear 
Keai  tor  Regulation,  U.S.  Nuclear 
Regiilator\-  Commission,  Washington, 
DC  2()555-0()()l    Telephone:  301-415- 
1009 

SUPPLEMENTARY  INFORMATION:  On 

Niivt'iiiber  1 ,  1999   tlv  NRC  announced 
theavailal)ili'\    >'  \!  KI:(r-1648, 
"Lessons  L.'aineii  i  ioiu  Maintenance 


Rule  Baseline  Inspections,"  dated 
October  1999.  This  NUREG  report 
provides  details  concerning  lessons 
learned  from  implementing  the  NRC's 
first  risk-informed  performance-based 
regulation,  the  maintenance  rule,  10 
CFR  50.65.  Licensees  can  use  the 
lessons  learned  information  in  this 
document  to  enhance  and  improve  their 
maintenance  rule  programs. 

NUREG-1648  is  now  available  for  use 
by  licensees  and  other  NRC  staff.  It 
supplements  the  lessons  learned 
information  previously  found  in 
NUREG-1526,  "Lessons  Learned  From 
Early  Implementation  of  the 
Maintenance  Rule  at  Nine  Nuclear 
Power  Plants,"  dated  June,  1995. 

The  risk-informed,  performance-based 
approach  of  implementing  10  CFR  50.65 
and  the  guidance  documents  that 
implement  this  approach,  NUMARC  93- 
01,  "Industry  Guideline  for  Monitoring 
the  Effectiveness  of  Maintenanc:e  at 
Nuclear  Power  Plants,"  as  endorsed  by 
Regulatory  Guide  1.160.  "Monitoring 
the  Effectiveness  of  Maintenance  at 
Nuclear  Powfer  Plants,"  gives  licensees 
flexibility  in  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants.  During  the  NRC 
maintenance  rule  baseline  inspections, 
the  inspection  teams  also  found  that 
many  licensees  used  unique  and  diverse 
methods  to  implement  the  maintenance 
rule  that  went  beyond  the  guidance 
contained  in  the  documents  noted 
above.  Licensees  can  use  these  lessons 
learned  methods  to  enhance  and 
improve  their  existing  maintenance  rule 
programs. 

Electronic  Access 

NUREG-1648  is  also  available 
electronically  by  visiting  NRC's  Public 
Web  Site  at  (http://www.nrc.gov), 
choose  the  "Nuclear  Reactors"  page  of 
the  site  and  then  choose  the 
"Maintenance  Rule."  The  Maintenance 
Rule  Home  Page  may  also  be  accessed 
directly  by  using  the  uniform  resource 
locator  (URL)  at  (http://www.nrc.gov/ 
NRR/mrule/mrhome.htm).  The  user 
must  ensure  that  the  URL  is  typed 
exactly  as  shown  because  the  Web 
server  file  name  convention  is  case 
sensitive. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  the  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget. 


Dated  at  Rockville,  Maryland,  this  1st  day 
of  November,  1999. 

For  the  Nuclear  Regulatory  Commission. 
Bruce  A.  Boser. 

Director.  Division  of  Inspection  Program 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Dnr.  99- ,•^0227  Filed  11-18-99;  8:45  am] 

BILLING  CODE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection,  Comment 
Request;  SF  86  Related  Certification 
Form 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  collection;  comment 

request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  5  CFR  1320,5(a)(I)(vi), 
this  notice  announces  that  OPM  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
clearance  of  an  information  collection 
device  and  solicit  comments  on  it. 

The  Standard  Form  86  (SF  86). 
Questionnaire  for  National  Security 
Positions,  is  completed  by  persons 
performing,  or  seeking  to  perform, 
national  security  duties  for  the  Federal 
Gox-ernment.  This  information 
collection  is  used  by  the  Office  of 
Personnel  Management  and  by  other 
Federal  agencies  to  initiate  the 
background  investigation  required  to 
determine  placement  in  national 
security  positions  in  accordance  with  42 
U.S.C.  2165,  22  U.S.C,  2585.  E.CI  10450. 
Security  Requirements  for  Government 
Employment,  issued  April  27.  1953  and 
E.O.  12968,  Access  to  Classified 
Information,  issued  August  2.  1995. 

There  are  many  situations  where 
individuals  are  required  to  fill  out  a  new 
SF  86  when  the  sole  purpose  is  to 
determine  if  any  information  on  a 
pre\'iously  e.xecuted  SF  86  has  changed. 
This  requires  extensive  execution  even 
if  nothing  has  changed. 

The  information  collection  being 
proposed  is  a  certification  device 
(tentatively  titled  SF  86C)  that  allows 
the  reporting  of  changes  in  previously 
reported  information  on  the  SF  86.  This 
certification  will  be  in  lieu  of  executing 
an  SF  86  and  will  allow  the  individual 
to  indicate  that  there  have  been  no 
changes  in  the  data  provided  on  the 
most  recently  filed  SF  86.  or.  where 
there  are  changes,  to  provide  the  new 
changed  information.  No  investigation 
will  be  initiated  based  solely  on  the 
execution  of  this  form.  However. 
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information  provided  on  this  form  may 
provide  cause  to  require  execution  of  a 
new  SF  86  in  order  for  an  investigation 
tn  be  scheduled.  This  is  no  different 
than  if  an  SF  86  had  been  used  in  the 
first  place  to  "update"  information. 
This  request  for  comments  is  not 
meant  to  elicit  comments  on  the 
questions  as  theN-  appear  on  the  SF  86 
This  certification  de\'it:e  will  ask  for 
nothing  more,  or  less,  tlian  is  asked  for 
on  the  current  SF  86  which  is  approved 
for  use  through  fune  30,  2001. 

The  number  of  respondents  annually 
who  are  not  Federal  employees  is 
expected  to  be  75.000  with  total 
reporting  hours  of  25.000. 

Comments  are  particularly  ipvited  on; 
— Whether  this  collection  device  has  a 

practical  utility; 
— \Vhether  our  estimate  of  the  public 
burden  of  this  collection  device  is 
accurate  and  based  on  \aiid 
assumptions  and  methodology;  and, 
— Ways  we  can  minimize  the  burden  of 
collection  of  information  on  those 
who  respond  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of 
information  technology 
To  obtain  copies  of  this  proposal, 
please  contact  Marv  Beth  Smith-Toomev 
at  (202)  606-8358  or  by  E-Mail  to 
mbtoomeyaopnhgov 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  lanuary 
18.2000. 

ADDRESSES:  Submit  or  deliver  comments 
nn  this  proposal  to:  lohn  H.  Crandell, 
!n\'estigations  .Service.  Office  of 
Personnel  Management.  Room  5416. 
1900  E  Street,  NVV.  Washington.  DC 
20415^000  or  via  fax  to  202-606-2390. 
or  by  E-Mail  to  jhcrande@OPM.gov. 

1  'S.  Office  of  Personnel  Management. 

)anice  R.  Lachance, 

Director. 

(PR  Dor  9Q-,-^0219  Filed  11-18-99;  8:45  ami 

BILLING  CODE  632S-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  Combined  Federal  Campaign 

agency:  Office  of  Personnel 

Management. 

ACTKDN:  Notice  of  limitation  on  the 

recognition  of  national  federations. 

SUMMARY:  Pursuant  to  the  Combined 
Federal  Campaign  (CFC)  regulations  at  5 
CFR  950.301(a)  which  states  that  "the 
Director  may  from  time  to  time  place  a 
moratorium  on  the  recognition  of 
national  federations".  I  hereby  establish 
such  action  for  a  one  year  period, 


beginning  with  the  national  application 
process  for  the  year  2000  campaign. 
This  moratorium  will  provide  an 
opportunity  for  the  Office  of  Personnel 
Management  to  strengthen  the 
monitoring  and  auditing  process,  as 
well  as  capability  to  ensure  that  national 
federations  meet  and  operate  in 
accordance  with  the  public 
accountability  standards  of  5  CFR 
950.203  and  conform  to  the 
requirements  of  5  CFR  950.301.  This 
action  does  not  prohibit  any  charity 
from  applying  to  the  CFC  national 
listing  as  an  unaffiliated  organization,  or 
from  applying  to  the  20  existing 
federations,  which  currently  represent 
964  of  the  1317  national  charitable 
organizations.  A  list  of  the  existing 
federations  is  attached. 
EFFECTIVE  DATE:  Year  2000  Campaign. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mara  T   PattTmaster.  Dirt-Ltor, 
Combnit'd  Ff-doral  Campaign 
Operations.  Office  of  Personnel 
Management.  Theodore  Roosevelt 
Building.  1900  E  Street.  NW.,  Room 
5450,  Washington,  DC  20415-0001. 
(202) 606-2564. 

Office  of  Personnel  Management. 
Janice  R.  Lachance, 

Dirprtar. 

National  CFC  Federations 

American  Red  Cross 
.America's  Charities 
Animal  Funds  of  America 
Children's  Charities  of  America 
Christian  Service  Organizations  of 

America 
Community  Health  Charities 
Conservation  and  Presen,-ation  Charities 

of  America 
Do  Unto  Others:  America's  Emergency 

Relief.  Development,  and 

Humanitarian  Outreach  Charities 
Earth  Share 
Educate  America:  The  Education. 

School  Support  &  Scholarship  Funds 

Coalition 
Health  and  Medical  Research  Charities 

of  .America 
Human  and  Civil  Rights  Organizations 

of  America 
Human  Service  Charities  of  America 
International  Service  Agencies 
Medical  Research  Agencies  of  America 
Military.  Veterans  and  Patriotic  Service 

Organizations 
National  Black  I'nited  Federation  of 

Charities 
I'nited  Way  of  America 
United  Spr\ice  Organizations 
Women.  C'hildren,  and  Family  Service 

Charities  of  America 

: FR  D(»    q9-30203  Filed  11-18-99;  8:45  am) 

BILLING  CODE  632S-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  35-27100) 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935.  as  Amended 
{■•Act") 

NovemDer  12.  1999. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s}  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s] 
should  submit  their  views  in  vsrriting  by 
December  6,  1999.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609.  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  fby 
affidavit  or.  in  case  of  an  attorney  at 
law.  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  December  6.  1999.  the 
applicationfs)  and/ or  declaration(s).  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Monongahpia  Power  Company  (70- 
9567) 

Monongahela  Power  Company 
("Monongahela  Power"),  1310  Fairmont 
Avenue.  Fairmont.  West  Virginia  23219, 
a  wholly  owned  public  utility 
subsidiary  of  Allegheny  Energy.  Inc. 
("Allegheny").  10435  Downsville  Pike. 
Hagerstowii.  Maryland  21740-1766,  a 
registered  holding  company,  has  filed 
an  application  under  section  llfb)  of  the 
Act  and  rule  54  under  the  Act. 

Monongahela  Power  proposes  to 
acquire  and  retain  all  of  the  assets  and 
properties  owned  by  UtiliCorp  United 
Inc.  ("UtiliCorp")  and  used  in  its  utility 
business  in  West  Virginia 
("Transaction").  Allegheny  and 
UtiliCorp  entered  into  an  agreement 
whereby  Monogahela  Power,  as 
Allegheny's  designated  affiliate,  will 
purchase  all  the  utility  assets  of 
UtiliCorp's  West  Virginia  Power 
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ilivision  ("WpsI  Virginia  Power").  This 
[lurf.hasc  of  utility  asset.s  is  subject  to 
approval  by  thr  VV'pst  \'irginia  Public 
Senire  Commission  The  proposed 
purchase  price  of  West  Virginia  Power 
is  approximately  S75  million  '  The 
purchase  price  is  subject  to  adjustment 
shortly  after  closing,  based  upon  the 
t:losing  date  balanf:e  sheet. 

UtiliCorp,  a  combination  gas  and 
electric  utilit\'  based  in  Kansas  City, 
Missouri,  provides  electric  and  gas 
utility  services  to  more  than  three 
million  electric  and  gas  customers, 
primarily  in  the  Midwest  West  Virginia 
Power  is  IJtiliCorp's  com.bination  gas 
and  electric  division  operating  only  in 
West  Virginia  and  has  its  principal 
place  of  business  in  Fairlea,  West 
\'irginia   As  of  (October,  1999,  West 
Virginia  Power  employed  about  120 
people.  For  the  twelve  months  ended 
December  31.  1998.  UtiliCorp's 
revenues  were  approximately  SI 2.5 
billion  West  Virgirua  Power  contributed 
S51 ,9  million  of  those  revenues — $28.2 
million  from  electric  sales  and  S23,7 
million  from  gas  sales. 

West  Virginia  Power  provides  electric 
service  to  approximately  26,000 
customers.  VVest  Virginia  Power's 
electric  assets  and  electric  service 
territor\  are  located  in  five  counties  in 
southeastern  VVest  Virginia.  West 
Virginia  Powers  electric  distribution 
lines  cover  approximately  1.989  miles 
m  a  \.i60  square  mile  service  area. 

West  Virginia  Rower's  natural  gas 
assets  and  service  territory  serve 
approximately  24.000  customers  in 
relatively  small  pockets  in  central  and 
south-central  West  Virginia  in  areas 
within  or  relatively  close  to  Applicant's 
existing  service  territory.  West  Virginia 
Power's  gas  service  territory  includes 
approximately  670  miles  of  gas  pipeline 
in  a  ,500  square  mile  service  area.  It  is 
statf;d  that  following  completion  of  the 
proposed  Transaction,  the  gas  utility 
operations  of  the  Applicant  will  be 
substantially  smaller  than  the  gas  utility 
operations  of  Applicant's  competitors  in 
the  region. 

Monongahela  Power  currently 
provides  electric  service  to 
approximately  32,5.000  West  Virginia 
customers.  Its  revenues  were 
approximately  S64.5  million  for  the 
twelve  months  ended  September  30, 
l')<m.  its  service  territory  is  contiguous 
to  West  Virginia  Power's  service 
territory.  Monimgahela  Power  intends  to 
create  two  new  divisions  for  this 
acquisition:  one  division  will 
encompass  the  UtiliCorp  West  Virginia 
electric  assets  and  another,  separate 


'  This  acquisition  price  approximates  the  book 
value  of  the  assets. 


division  will  encompass  the  UtiliCorp 
West  Virginia  gas  assets, 

Entergy  Corporation  (70-8903) 

Entergy  Corporation  ("Entergy  "),  639 
Loyola  Avenue,  New  Orleans  70113.  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under 
sections  6(a)  and  7  of  the  Act  and  rule 
54  under  the  Act  to  a  declaratitm 
previously  filed  under  the  Act. 

By  order  dated  Februarv  26,  1997 
(HCAR  No,  26674)  ("Grder  "),  the 
Commission  authorized  Entergy  to  enter 
into  a  credit  agreement  (  "Credit 
Agreement")  with  one  or  more  banks. 
The  Order  permitted  Entergy  to  borrow 
up  to  an  aggregate  outstanding  principal 
amount  of  $500  million  in  short-term 
notes  through  December  31 .  2002 
("Notes"),  using  various  rate  options 
having  limits  on  the  margins  payable 
over  the  rates  underlying  those  options. 

Entergy  now  requests  authority  to 
change  the  interest  rate  terms  approved 
in  the  Order.  It  now  proposes  to  pay 
interest  on  the  Notes  at  rates  that  will 
exceed  those  paid  by  companies  on  debt 
securities  of  similar  credit  quality 
having  similar  terms,  conditions  and 
maturities. 

The  Southern  Company  (70-8277) 

The  Southern  Companv  I    Southern  "), 
270  Peachtree  Street,  N,VV  ,  Atlanta. 
Georgia  30303,  a  registered  holding 
company,  has  Filed  a  post-effective 
amendment  under  sections  6(a)  and  7  of 
the  Act  and  rules  53  and  54  under  the 
Act  to  an  application-declaration 
previously  filed  under  the  Act. 

By  order  dated  August  3.  1995  (HCAR 
No,  26349)  ("Order"),  among  other 
things.  Southern  was  authorized  to  issue 
and  sell  in  one  or  more  transactions. 
through  December  31.  1999,  up  to  25 
million  shares  of  its  common  stock,  S5 
par  value  ("Common"),  As  of  the  date 
of  this  filing.  Southern  has  not  issued 
any  of  the  Common  authorized  to  be 
sold.  The  Order  authorized  Southern  to 
adjust  the  number  of  shares  of  Common 
to  be  issued  and  sold  to  reflect  the 
effects  of  any  subsequent  stock  splits. 
Southern  now  proposes  to  extend  until 
September  30,  2004  the  time  in  which 
it  may  issue  and  sell  up  to  25  million 
shares  of  Common,  as  provided  in  the 
Order.  Some  or  all  of  tbe  Common  may 
be  issued  and  sold  through  a  primary 
shelf  registration  program  in  accordance 
with  rule  415  under  the  Securities  Act 
of  1933,  as  amended,  or  otherwise  to.  or 
through,  one  or  more  underwrites  or 
dealers  for  resale  in  one  or  more  public 
offerings,  or  to  investors  directlv  or 
through  agents. 

Southern  proposes  to  use  the 
proceeds  from  the  sale  of  the  Common 


to  make  additional  investments  in 
exempt  wholesale  generators  and 
foreign  utility  companies,  as  those  terms 
are  defined  in  sections  32  and  33  of  the 
Act.  and  in  its  other  subsidiary 
companies  to  the  extent  provided  in 
separate  proceedings. 

For  the  Commission  by  the  Division  of 
Investment  Management,  under  delegated 

authorit\'. 

Margaret  H.  McFarland. 

Deputy  Serratary. 

[FR  Doc.  99-30194  Filed  11-18-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-42138;  File  No.  SR-CTA/ 
CQ-99-02] 

Consolidated  Tape  Association;  Order 
Granting  Approval  of  Fifth  Charges 
Amendment  to  the  Second 
Restatement  of  the  Consolidated  Tape 
Association  Plan  and  the  Fourth 
Charges  Amendment  to  the  Restated 
Consolidated  Quotation  Plan 

November  I.t.  1999. 
I.  Introduction 

On  August  2,  1999,  the  Consolidated 
Tape  Association  ("CTA")  and  the 
Consolidated  Quotation  ("CQ")  Plan 
Participants  ("Participants")'  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
amendments  to  the  Restated  CTA  Plan 
and  CQ  Plan  pursuant  to  Section 
1 1  A(a)(3)  of  the  Securities  Exchange  Act 
of  1934  ("Act") -^  and  Rule  llAa3-2 
thereunder. '  Notice  of  the  proposed 
plan  amendments  appeared  in  the 
Federal  Register  on  August  30,  1999.^ 
The  Commission  received  two  comment 
letters  in  response  to  the  proposals,"' 


•  The  amendments  were  executed  by  each 
Participant  in  each  of  the  Plans.  The  participants 
include  American  Stock  Exchange  LLC  ("Amex""), 
Boston  Stock  Exchange,  Inc.,  Chicago  Board 
Options  Exchange.  Inc,  Chicago  Stock  E.xchange. 
Inc..  Cincinnati  Stock  Exchange,  Inc..  National 
Association  of  Securities  Dealers,  Inc,  New  York 
Stock  Exchange,  Inc.  ("N'ySE"),  Pacific  Exchange, 
Inci  and  Philadelphia  Stock  Exchange,  Inc, 

ns  U.S.C,  78k-1(a)(3). 

M7CFR240.11Aa3-2. 

■•Securities  Exchange  Act  Rel.  No.  41767  (August 
19.  1999),  64  FR  47204. 

'  See  letters  from  Gene  L,  Finn,  Finn  Associates. 
Inc.,  received  September  23.  1999  ("Finn  Letter'") 
and  Sam  Scott  Miller,  Orrick.  Herrington  &  Sutcliffe 
LLP,  to  lonathan  G.  Katz,  .Secretary,  Commission, 
dated  September  7,  1999  ("Schwab  Letter  No.  1"). 
In  this  letter.  Schwab  requests  that  the  Commission 
incorporate  by  reference  comments  it  submitted 
concerning  network  A"s  proposed  reduction  in  fees. 
See  letter  from  Sam  Scott  Miller.  Orrick,  Herrington 
&  Sutcliffe.  LLP.  to  Jonathan  G,  Katz.  Secretary, 
Commission,  dated  July  26,  1999  ("Schwab  Letter 
No.  2""). 
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Thi.s  order  approves  the  proposed  plan 

amendments. 

II.  Description  ot  the  Proposal 

A.  Nonprofessional  Subscriber  Service 
Rates 

The  participants  under  the  Plans  that 
make  network  B  last  sale  information 
and  .Network  B  quotation  information 
available  (the  "Network  B  Participants") 
currently  impose  on  \^endors  a  monthly 
fee  of  S3. 25  for  each  nonprofessional 
subscriber  to  whom  the  vendor  provides 
a  Network  B  market  data  displav 
service.  These  amendments  propose  to 
reduce  that  monthly  fee  from  S3. 25  to 
Si. 00  for  each  nonprofessional 
subscriber  to  whom  a  vendor  provides 
a  Network  B  display  senuce  during  the 
month. 

For  the  nonprofessional  subscriber 
rates  (rather  than  the  much  higher 
professional  subscriber  rates)  to  apply  to 
an  of  its  subscribers,  a  vendor  must 
make  certain  that  the  subscriber 
qualifies  as  a  nonprofessional 
subscriber. f'  subject  to  the  same  criteria 
that  have  applied  since  1985,  when  the 
network  B  Participants  first  established 
a  reduced  rate  for  nonprofessional 
subscribers.  Only  those  nonprofessional 
subscribers  that  actually  gain  access  to 
at  least  one  real-time  Network  B  quote 
or  price  during  the  month  will  be 
charged  the  proposed  fees  by  the 
Network  B  Participants. 

R  Pny-for-Use-Rates 

Since  Februarv  1997.  the  Network  B 
Participants  have  conducted  a  pilot 
program  pursuant  to  which  vendors, 
providing  Network  B  market  data 
display  ser\'ices  to  nonprofessional 
subscribers.  ha\e  been  afforded  the 
following  tiered  usage  schedule  as  an 
alternative  to  the  flat  S3. 25  monthly  rate 
the  Network  B  Participants  have 
historically  imposed  on  nonprofessional 
subscribers. 

1-50  quotes=S0.50  per  month,  per  quote 
51-250  quotes=S3.2,5  per  month,  per 

user 
251+quotes=S35.00  per  month,  per  user 

Based  on  their  experience  with  the 
tiered  usage  schedule  and  their 
extensive  consultation  with  vendors  and 
member  organizations,  the  Network  B 
Participants  are  proposing  to  alter  the 
tiered  usage  schedule  and  to  make  the 


altered  fee  structure  part  of  the  Network 
B  rate  schedule. 

Under  the  altered  rates,  each  vendor 
would  pay: 

i.  Three-quarter  of  one  cent  ($0.0075) 
per  quote  packet  "  for  each  of  the  first  20 
million  quote  packets  that  it  distributes 
during  a  month; 

ii.  one-half  of  one  cent  (SO. 005)  per 
quote  packet  for  each  of  the  next  20 
million  quote  packets  that  it  distributes 
during  that  month  [i.e.,  quote  packets 
20,000,001  through  40,000,000  million): 
and 

iii.  one-quarter  of  one  cent  ($0.0025) 
for  every  quote  packet  in  excess  of  40 
million  that  it  distributes  during  that 
month. 

C.  Interplay  of  Nonprofessional- 
Subscriber  and  Pay-for-Use  Rates 

The  Network  B  Participants  further 
propose  to  reduce  the  cost  exposure  of 
vendors  and  broker-dealers  by 
permitting  them  to  limit  the  amount  due 
from  each  nonprofessional  subscriber 
each  month.  The  vendors  and  broker- 
dealers  would  be  eligible  to  pay  the 
lower  of  either  (i)  the  aggregate  pay-per- 
use fees  that  would  applv  to  the 
subscriber's  usage  during  the  month  or 
(ii)  the  flat  monthly  Sl.OO 
nonprofessional  subscriber  fee.  The 
Network  B  Participants  propose  to  offer 
this  flexibility  to  each  subscriber  that 
qualifies  as  a  nonprofessional  subscriber 
and  that  has  agreed  to  the  terms  and 
conditions  that  apply  to  the  receipt  of 
market  information  as  a  nonprofessional 
subscriber. 

For  ease  of  administration,  the 
Network  B  Participants  propose  to  allow 
each  \endor  and  broker-dealer  to  apply 
the  Sl.OO  fee  for  any  month  in  which 
each  nonprofessional  subscriber 
retrievers  1 34  or  more  quote  packets 
during  the  month,  without  regard  to  the 
marginal  per-quote  rate  that  the  vendor 
or  broker-dealer  pays  that  month  {i.e., 
three-quarters,  one-half  or  one-quarter 
cent  per  quote  packet).  In  addition,  each 
vendor  may  reassess  each  month  to 
determine  which  fee  is  more 
economical,  the  per-quote  fee  or  the 
nonprofessional  subscriber  fee. 

III.  Summary  of  Comments 

The  Commission  received  two 
comment  letters  concerning  the 
proposed  amendments  to  the  CTA  and 
CQ  Plans.**  One  comment  contends  that 


because  the  nonprofessional  fees  are 
"per  se"  discriminatory,  the 
Commission  should  abrogate  them." 
Finn  also  believes  that  "vdthout  audited 
incremental  cost  information,  the 
reasonableness  of  specific  fees  cannot  be 
determined.  "10  Moreover,  without 
proper  documentation  to  support  the 
implementation  of  these  fees,  Finn 
believes  the  proposal  is  inconsistent 
with  the  Act's  standards  of  fairness  and 
competition."  Furthermore,  Finn 
suggests  that  all  SRO  fee  structures  be 
reviewed  to  determine  the  feasibility  of 
establishing  a  universal  rate  for  access 
to  all  market  data.'^ 

The  other  commenter;  however, 
supported  approval  of  the  proposed  fee 
reductions,  but  also  asserted  that  other 
aspects  of  the  proposal  were  not 
consistent  with  the  statutory  standards 
applicable  to  market  information  fees 
and  should  be  abrogated."  Schwab 
stated  that,  although  the  fee  reductions 
benefit  retail  investors,  the  CTA's 
overall  fee  structure  is  not  fair  and 
reasonable  because  the  fees  charged  are 
unrelated  to  the  actual  costs  of 
providing  the  market  information.'* 
Moreover,  Schwab  notes  that  the 
reduced  costs  of  collecting  and 
disseminating  market  information  have 
resulted  from  an  increase  in 
dissemination  of  market  information 
through  electronic  means.  According  to 
Schwab,  because  the  new  fee  structiu-e 
does  not  refiect  these  reduced  costs,  the 
fee  structure  does  not  comply  with  the 
standards  of  Section  1 1 A  of  the  Act. '  ^ 

Schwab  believes  that  the  tiered  fee 
structure  improperly  discriminates 
among  broker-dealers  and  vendors 
based  on  the  number  of  subscribers  they 
have  and  their  subscribers'  use  of 
market  data.'^  However,  it  suggests  that 
a  lower-level  fee  of  $.50  is  a  more 
appropriate  level  for  the  monthly 
unlimited-use  fee  and  should  be  applied 
[to]  all  subscribers.'"  Schwab  also 
believes  that  the  enterprise  cap  included 
in  the  Network  A  proposal  could  be 
similarly  implemented  in  the  context  of 
this  proposal.'^  While  Schwab  believed 
the  cap  for  Network  A  was  excessive,  it 


'■  .\    nonprofessional  subscriber"  shall  receive  the 
information  solely  for  his  personal,  non-business 
use.  The  subscriber  shall  not  furnish  the 
information  to  any  other  person.  Spp  NYSE  and  the 
Amex  Application  and  Agreement  for  the  Privilege 
of  Receiving  Last  Sale  Information  &  Bond  Last  Sale 
Information  as  a  Nonprofessional  Subscriber,  for  the 
qualifications  necessary  to  be  classified  as  a 
nonprofessional  subscriber. 


'A  "quote  packet"  refers  to  any  data  element,  or 
all  data  elements,  relating  to  a  single  issue.  Last  sale 
price,  opening  price,  high  price,  low  price,  volume, 
net  change,  bid.  offer,  size,  best  bid  and  best  offer 
all  exemplify  data  elements.  "IBM"  exemplifies  a 
single  issue.  An  index  value  constitutes  a  single 
issue  data  element. 

'  See  note  5  supra. 


■Finn  Letter  at  2-3. 

'o/rf.  ate. 

"  Id.  at  2. 

"W.  atS. 

"Schwab  Letter  No.  2  at  6-7. 

i«W.  at4. 

'5W.  at  5-6. 

'6  Schwab  Letter  No.  2  at  3. 

"Schwab  Letter  No.  1  at  2.  See  also  Securities 
Exchange  Act  Rel.  No.  41977  (Oct.  5.  1999),  64  FR 
55503  (Oct.  13.  1999),  where  the  monthly  fee  for 
each  nonprofessional  subscriber  was  reduced  to 
$1.00  for  each  of  the  first  250,000  nonprofessional 
subscribers  who  received  Network  A  market  data 
and  S.50  for  each  additional  subscriber. 

"Id. 
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noted  a  cost-based  cap  may  be  the  most 
equitable  means  for  assessing  fees  and 
reducing  the  costs  of  market  data 
users.'" 

IV'.  Discussion 

The  C'nmnM--.ion  finds  that  the 
proposed  plan  amendments  are 
( I  insistent  with  the  .Act  and  the  rules 
iiui  regulations  thereunder.-" 
Spf>(  ifu  ally,  the  Commission  finds  that 
apprn\al  of  the  amendments  is 
uuiMsten!  with  Rule  llAa3-2(c)(2)-'  of 
the  Act. 

The  Commission  currently  is 
conducting  a  broad  review  of  the  fee 
structures  for  obtaining  market 
information  and  of  the  role  of  market 
information  revenues  in  funding  the 
self-regulatory  organizations.  As  part  of 
Its  review,  the  Commission  intends  to 
issue  a  release  describing  existing 
market  information  fees  and  revenues 
and  inviting  public  comment  on  the 
subiect  The  proposed  rule  change 
implicates  man\  of  the  issues  that  the 
Commission  is  reviewing.  These  include 
identifving  the  appropriate  standards  for 
tletermming  (1)  whether  the  fees 
(harmed  by  an  exclusive  processor  of 
rnarlvet  information  are  fair  and 
reasonable,  and  (2)  whether  a  fee 
-.'rurturi'  i-  unreasonably  discriminatorv 
or  an  inapjiropriate  burden  on 
competition. 

The  Commission  has  decided  to 
approve  the  proposed  plan  amendments 
pending  its  review  because  thev 
represent,  in  part,  a  very  substantial 
reduction  in  the  market  information  fees 
applicable  to  retail  investors.  In 
particular,  the  monthly  fee  for  non- 
professional subscribers  would  be 
reduced  from  .S.3.25  per  month  to  no 
greater  than  .SI. 00  per  month.  Under 
this  monthly  fee  structure,  there  would 
be  no  limit  on  the  amount  of  market 
inf{)rmation  that  retail  investors  would 
be  entitled  to  receive.  .Such,  a  fee 
structure  may  enable  vendors,  to 
pro\ide  retail  investors  with  more 
useful  services  than  have  previously 
i)een  provided   In  this  regard,  the 
(iroposed  plan  <imendmenls  are 
consistent  with,  and  significantly 
turther,  one  of  the  principal  objectives 


'"Id 

-"The  Commission  has  considered  the  proposed 
Amendments'  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f].  The 
Commission  realizes  that  the  modified  fee  structure, 
as  applied,  may  create  competitive  disparties.  The 
new  fee  structure  will,  however,  reduce  the  cost  of 
access  to  market  information,  which  should  result 
in  a  reduction  of  costs  for  investors.  The 
competitive  concerns  and  solutions  suggested  by 
the  commenters  will  be  addressed  in  the 
Commission's  forthcoming  concept  release  on 
market  information  fees  and  revenues. 

^' 17  CFR  240.1  lAa3-2(c)(2). 


for  the  national  market  system  set  forth 
in  Section  llA(a)(l)(C)(iii) — increasing 
the  availability  of  market  information  to 
broker-dealers  and  investors.  The 
Commission  wishes  to  emphasize, 
however,  that  its  review  of  market 
information  fees  and  revenues  is 
ongoing  and  may  require  a  re-evaluation 
of  the  fee  structures  contained  in  the 
proposed  plan  amendments  at  some 
point  in  the  future. 

The  Commission  recognizes  that  one 
commenter  opposes  the  proposal,  while 
the  other  supports  approval  of  the 
proposed  fee  reductions  primarilv 
because  they  represent  an  improvement 
over  the  CTA's  current  fee  structure. 
Other  issues  raised  by  the  commenters 
(e.g.,  discriminatory  impact  of  the  CTA 
fee  structure  on  on-line  investors,  the 
appropriate  standard  to  be  applied  in 
assessing  the  fairness  and 
reasonableness  of  market  information 
fees)  have  broader  implications  on  the 
functioning  and  regulation  of  the 
national  market  system.  As  such,  these 
issues  will  be  addressed  in  the 
Commission's  forthcoming  concept 
release  on  market  information  fees  and 
revenues. 

The  Commission  also  finds  that  the 
minor,  non-substantive  changes  made  to 
the  form  of  Schedules  A-3  of  Exhibit  E 
to  both  the  CTA  and  CQ  Plans  reflect 
the  proposed  amendments,  thereby 
clarifying  the  fee  schedules  to  make 
them  more  understandable. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  11 A  of  the  Act, 2^  and  the  rules 
thereunder,  that  the  proposed 
amendments  to  the  Plans  (SR-CTA/CQ- 
99-02)  are  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  99-.30274  Filed  11-18-99;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-24135:  File  No.  812-11480] 
PFL  Life  Insurance  Company,  et  al. 

November  15,  1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 


"15  U.S.C.  78k-l. 

"  17  CFR  200.30-3(a)(27). 


Applicants  FFL  Life  Insurance 
Company  ("PFL").  PFL  Endeavor  VA 
Separate  Account  ("PFL  Endeavor 
Account").  PFL  Endeavor  Target 
Account.  PFL  Retirement  Builder 
Variable  Annuity  .Account  ("Retirement 
Builder  Account").  PFL  Life  Variable 
Annuity  Account  C  (  "PFL  Account  C"). 
AUSA  Life  Insurance  Company 
("AUSA"),  AUSA  Endeavor  Variable 
Annuity  Account  ("AUS.'\  Endeavor 
Account"),  AUSA  Endeavor  Target 
Account  (together  with  PFL  Endeavor 
Target  Account,  the  "Target  Accounts"), 
AFSG  Securities  Corporation  ("AFSG"), 
Western  Reserve  Life  Assurance  Co.  Of 
Ohio  ("Western  Reserve").  WRL  Series 
Annuity  Account  ("WRL  Account"). 
Peoples  Benefit  Life  Insurance  Company 
("Peoples  Benefit").  Peoples  Benefit  Life 
Insurance  Company  Separate  Account  V 
("People's  Benefit  Account"). 
Transamerica  Occidental  Life  Insurance 
Company  ("Transamerica  Occidental"), 
Separate  Account  VA-2L.  Transamerica 
Life  Insurance  Company  of  New  York 
("Transamerica  New  York"),  Separate 
Account  V.'\-2LNY.  Separate  Account 
V.A-GNY.  Transamerica  Life  Insurance 
and  Annuity  Company 
("Transamerica").  Separate  Account 
VA-6,  and  Separate  Account  VA-7  (all 
collectively,  the  "Applicants"). 

Rplevani  Sections  of  the  Act:  Order  of 
exemption  requested  under  Section  6(c) 
of  the  Act  from  the  Sections  2(a)(32), 
22(c),  and  27(i)(2)(A)  of  the  Act  and 
Rule  22c-l  thereunder. 

Summan,-  of  Application:  PFL,  AUSA, 
Western  Reserve,  Peoples  Benefit, 
Transamerica  Occidental,  Transamerica 
New  York,  and  Transamerica  are 
together  referenced  herein  as  the 
"Companies,"  or  individuallv  as  a 
"Company."  The  PFL  Endeavor 
Account.  Retirement  Builder  .Account, 
PFL  Account  C,  AUSA  Endeavor 
Account.  Target  Accounts,  WRL 
Account,  Peoples  Benefit  Account. 
Separate  Account  VA-2L,  Separate 
Account  VA-2LNY,  Separate  Account 
V.A-6NY.  Separate  Account  VA-G.  and 
Separate  Account  VA-7  are  together 
referenced  herein  as  the  "Accounts,"  or 
individually  as  an  "Account." 
Applicants  seek  an  order  of  the 
Commission  exempting  them  with 
respect  to  the  support  of  variable 
annuity  policies  that  are  similar  in  all 
material  respects  to  the  policies 
described  herein,  issued  both  currently 
("Policies")  and  the  future  (""Future 
Policies  of  Accounis").  and  any  other 
separate  accounts  of  the  Companies  or 
their  affiliated  insurance  companies  that 
are  controlling,  controlled  by,  or  under 
common  control  (within  the  meaning  of 
Section  2(a)(9)  of  the  Act)  with  the 
Companies  ("Future  Accounts")  that 
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support  in  the  future  variable  annuity 
policies  that  are  similar  in  all  material 
respects  to  the  policies  described  herein 
("Future  Policies  of  Future  Accounts." 
and  together  with  the  Future  Policies  of 
Accounts.  'Future  Policies"),  and 
certain  National  Association  of 
Securities  Dealers.  Inc.  ("NASD") 
member  broker-dealers  which  may,  in 
the  future,  act  as  principal  underwriter 
of  such  policins  ("Future 
Underwriters"),  from  the  provisions  of 
Sections  2(a)(32).  22(c),  and  27(i)(2)(A) 
of  the  Act  and  Rule  22c-l  thereunder, 
pursuant  to  Section  6(c)  of  the  Act,  to 
the  extent  necessary  to  permit  the 
deduction  of  a  charge  on  certain 
redemptions  under  the  optional  Family 
Income  Protector  Rider,  as  summarized 
herein,  available  to  the  Policies  and 
Future  Policies. 

Filing  Date:  The  Application  was  filed 
(in  lanuary  27.  1999.  and  amended  and 
restated  on  June  .3.  1999.  luly  12.  1999. 
and  November  2.  1999. 

Hearing  Or  Notification  of  Hearing: 
An  order  granting  the  application  will 
be  issued  unless  thf  Commission  orders 
a  hearing.  Interested  persons  mav 
request  a  hearing  by  writing  to  the 
Secretarv  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  .5:30  p.m.  on  December 
8.  1999.  and  should  be  accompanied  by 
proof  of  ser\-ice  on  Applicants,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  bv  writing  to  the  Secretary 
of  the  Commission, 
ADDRESSES:  Secretar>\  Securities  and 
E.xchange  Commission.  450  Fifth  Street. 
N,\V,.  Washington.  D,C.  20549-0609, 
Applicants,  c/o  Frank  A,  Camp,  Esquire, 
PFL  Life  Insurance  Company.  4333 
Edgewood  Road.  NE.  Cedar  Rapids, 
iowa  52499,  Copies  to  Frederick  R. 
Bellamy,  Esquire,  Sutherland  .\sbill  & 
Brennan  LLP.  1275  Pennsvlvania 
Avenue.  N,\V,.  Washington.  DC,  20004- 
2415. 

FOR  FURTHER  INFORMATION  CONTACT:  .\nn 
L.  V'lcek,  Senior  Counsel,  or  Susan  .M. 
Olson.  Branch  Chief.  Office  of  Insurance 
Products.  Division  of  Investment 
Management,  at  (202)  942-0670, 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  SEC,  450  Fifth 
Street,  N,W,,  Washington.  D,C,  20549- 
0102  (tel,  (202)  942-8090). 


Applicant's  Representations 

1 .  PFL  is  a  stock  life  insurance 
company.  It  was  incorporated  under  the 
name  NN  Investors  Life  Insurance 
Company.  Inc.  under  the  laws  of  the 
State  of  Iowa  on  April  19.  1961.  It  is 
principally  engaged  in  the  sale  of  life 
insurance  and  annuity  policies,  and  is 
licensed  in  the  District  of  Columbia. 
Guam,  and  in  all  states  except  New 
York.  PFL  is  a  wholly-owned  indirect 
subsidiary  of  AEGON  USA,  Inc.  which 
conducts  substantially  all  of  its 
operations  through  subsidiary 
companies  engaged  in  the  insurance 
business  or  in  providing  non-insurance 
financial  ser\'ices.  All  of  the  stock  of 
AEGON  LISA,  Inc.  is  indirectly  owned 
by  AEGON  n.v.  of  the  Netherlands, 
AEGON  n.v.,  a  holding  company, 
conducts  its  business  through 
subsidiary  companies  engaged  primarily 
in  the  insurance  business, 

2.  AUSA  is  a  stock  life  insurance 
company.  It  was  incorporated  under  the 
laws  of  the  State  of  New  York  on 
October  3.  1947.  It  is  principally 
engaged  in  the  sale  of  life  insurance  and 
annuity  policies,  and  is  licensed  in  the 
District  of  Columbia,  and  in  all  states 
except  Alabama  and  Hawaii.  AUSA  is  a 
whoilv-owned  indirect  subsidiarv  of 
AEGON  USA,  Inc. 

3.  Western  Reserve  was  incorporated 
under  the  laws  of  Ohio  on  October  1, 
1957.  It  is  engaged  in  the  business  of 
writing  life  insurance  policies  and 
annuity  contracts.  Western  Reserve  is 
licensed  in  the  District  of  Columbia. 
Guam.  Puerto  Rico,  and  in  all  states 
except  New  York.  Western  Reserve  is 
wholly-owned  bv  First  AUSA  Life 
Insurance  Company,  a  stock  life 
insurance  companv  which  is  wholly- 
owned  by  AEGONUSA,  Inc. 

4.  Peoples  Benefit  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Missouri  on  August  6.  1920. 
People  Benefit  is  principally  engaged  in 
offering  life  insurance,  annuity 
contracts,  and  accident  and  health 
insurance,  and  is  admitted  to  do 
business  in  all  states  except  New  York, 
as  well  as  the  District  of  Columbia  and 
Puerto  Rico.  Peoples  Benefit  is  a  whollyr 
owned  indirect  subsidiarv  of  AEGON 
USA,  Inc. 

5.  Transamerica  Occidental  is  a  stock 
life  insurance  company  incorporated 
under  the  laws  of  the  State  of  California 
on  June  30,  1906.  It  is  mainly  engaged 
in  the  sale  of  life  insurance  and  annuity 
contracts.  On  Julv  21,  1999, 
Transamerica  Corporation  completed  its 
merger  with  a  subsidiary  of  AEGON 
N,V,  Transamerica  Corporation,  a 
subsidiary  of  AEGON  N.V..  indirectly 
owns  Transamerica  Occidental. 


6.  Transamerica  New  York  is  a  stock 
life  insurance  company  incorporated 
under  the  laws  of  the  State  of  New  York 
on  February  5. 1986.  It  is  mainly 
fengaged  in  the  sale  of  life  insurance  and 
annuity  policies.  On  July  21.  1999. 
Transamerica  Corporation  completed  its 
merger  with  a  subsidiary-  of  AEGON 
N.V.  Transamerica  Corporation,  a 
subsidiary  of  AEGON  N.V..  indirectly 
owns  Transamerica  New  York. 

7.  Transamerica  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  the  State  of  California  in 
1966.  The  company  moved  to  North 
Carolina  in  1994.  It  is  principally 
engaged  in  the  sale  of  life  insurance  and 
annuity'  policies.  On  July  21,  1999. 
Transamerica  Corporation  completed  its 
merger  with  a  subsidiary  of  AEGON 
N.V.  Transamerica  Corporation,  a 
subsidiar\-  of  AEGON  N.V..  indirectly 
owns  Transamerica. 

8.  Each  Account  is  comprised  of  sub- 
accounts established  to  receive  and 
invest  net  purchase  payments  under  the 
Policies  (the  "Subaccounts").  The 
income,  gains  and  losses,  realized  or 
unrealized,  from  the  assets  allocated  to 
each  Subaccount  (each  "Investment 
Option")  will  be  credited  to  or  charged 
against  that  Investment  Option  without 
regard  to  other  income,  gains  or  losses 
of  the  Companies.  Applicants  represent 
that  each  Account  meets  the  definition 
of  a  "separate  account  '  in  Rule  0-1  (e) 
under  the  Act, 

9.  The  Board  of  Directors  of  PFL 
established  the  PFL  Endeavor  Account 
on  January-  19,  1990.  The  PFL  Endeavor 
Account  is  registered  under  the  Act  as 
a  unit  investment  trust  (File  No.  811- 
6032).  The  assets  of  the  PFL  Endeavor 
Account  support  certain  flexible 
premium  variable  annuity  policies,  and 
interests  in  the  PFL  Endeavor  Account 
offered  through  such  contracts  have 
been  registered  under  the  Securities  Act 
of  1933  ("1933  Act")  on  Form  N-4  (File 
Nos.  33-33085  and  33-56908). 

10.  The  Board  of  Directors  of  AUSA 
established  the  AUSA  Endeavor 
Account  on  September  7,  1994.  The 
AUSA  Endeavor  Account  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-8750).  The  assets  of  the 
AUSA  Endeavor  Account  support 
certain  flexible  premium  variable 
annuity  policies,  and  interests  in  the 
AUSA  Endeavor  Account  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4  (File  No.  33-83560). 

1 1 .  The  Board  of  Directors  of  PFL 
established  the  Retirement  Builder 
Account  on  March  29,  1996.  The 
Retirement  Builder  Account  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-7689). 
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The  assets  of  the  PFL  Endeavor  Account 
■support  certain  flexible  premium 
\  ariable  annuity  policies,  and  interests 
in  the  PFL  Endeavor  Account  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-t  (File  No.  33-7509). 

12.  The  Board  of  Directors  of  PFL 
established  PFL  Account  C  on  February 
20,  1997.  PFL  Account  C  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  81 1-9503).  The  assets  of  PFL 
Account  C  support  certain  flexible 
}iremium  variable  annuity  policies,  and 
interests  in  PFL  Account  C  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
.N-1  (File  No.  33-83957). 

13.  The  Target  Accounts  are  registered 
under  the  Act  as  open-end  management 
investment  companies  (File  No.  811- 
8377  for  the  PFL  Endeavor  Target 
Account,  and  File  No.  811-9305  for  the 
AUSA  Endeavor  Target  Account).  The 
assets  of  the  Target  Accounts  support 
certain  flexible  premium  variable 
annuity  policies,  and  interests  in  the 
Target  Accounts  offered  through  such 
contracts  have  been  registered  under  the 
1933  Act  on  Form  N-3  (File  Nos.  33- 
47027  and  33-36297  for  contracts 
issued  by  PFL.  and  File  No.  33-76803 
fnr  contracts  issued  by  AUSA).  Each 
Target  .-\ccnunt  is  a  managed  account 
and  may  be  (ii\ided  into  two  or  more 
Subaccounts,  each  of  which  invests 
according  to  specific  investment 
strategies.  PFL  may  establish  additional 
Subaccounts  in  the  future. 

14.  The  Board  of  Directors  of  Western 
Reserve  established  the  VVRL  Account 
on  April  12,  1988.  The  WRL  Account  is 
ret^istered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-5672). 
The  assets  of  the  WRL  Account  support 
certain  flexible  premium  variable 
annuity  policies,  and  interests  in  the 
WRL  .Account  offered  through  such 
contracts  have  been  registered  under  the 
1933  Act  on  Form  N-4  (File  Nos.  33- 
82705  and  33-84773). 

15  The  Board  of  Directors  of  Peoples 
Benefit  estabiishi-d  the  Peoples  Benefit 
.Account  on  February  14,  1992.  The 
Peoples  Benefit  Account  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-06564).  The  assets  of  the 
Peoples  Benefit  Account  support  certain 
flexible  premium  variable  annuity 
policies,  and  interests  in  the  Peoples 
Benefit  .Account  offered  through  such 
contracts  have  been  registered  under  the 
I'll  1  Act  on  Form  N-4  (File  No.  33- 
79502). 

16.  The  Board  of  Directors  of 
Transamerica  Occidental  established 
Separate  Account  VA-2L  on  May  22. 
I'i92  Separate  Account  VA-2L  is 
registered  under  the  Act  as  a  unit 


investment  trust  (File  No.  811-07042). 
The  assets  of  Separate  Account  VA-2L 
support  certain  flexible  premium 
variable  annuity  policies,  and  interests 
in  Separate  Account  VA-2L  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4  (File  No.  33-49998). 

17.  The  Board  of  Directors  of 
Transamerica  New  York  established 
Separate  Account  VA-2LNY  on  June  23, 
1992,  Separate  Account  VA-2LNY  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-07368). 
The  assets  of  Separate  Account  VA- 
2LNY  support  certain  flexible  premium 
variable  annuity  policies,  and  interests 
in  Separate  Account  VA-2LNY  offered 
through  such  contracts  have  been 
registered  under  the  1933  Act  on  Form 
N-4  (File  No.  33-55152). 

18.  The  Board  of  Directors  of 
Transamerica  New  York  established 
Separate  Account  VA-6NY  on 
September  11,  1996.  Separate  Account 
VA-6NY  is  registered  under  the  Act  as 
a  unit  investment  trust  (File  No.  811- 
08677).  The  assets  of  Separate  Account 
VA-6NY  support  certain  flexible 
premium  variable  aimuity  policies,  and 
interests  in  Separate  Account  VA-6NY 
offered  through  such  contracts  have 
been  registered  under  the  1933  Act  on 
Form  N^  (File  No.  33-47219). 

19.  The  Board  of  Directors  of 
Transamerica  established  Separate 
Account  VA-6  on  June  11,  1996. 
Separate  Account  VA-6  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-07753).  The  assets  of 
Separate  Account  VA-6  support  certain 
flexible  premium  variable  annuity 
policies,  and  interests  in  Separate 
Account  VA-6  offered  through  such 
contracts  have  been  registered  under  the 
1933  Act  on  Form  N-4  (File  Nos,  33- 
09745  and  33-37883). 

20.  The  Board  of  Directors  of 
Transamerica  established  Separate 
Account  VA-7  on  June  11,  1996. 
Separate  Account  VA-7  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-08835).  The  assets  of 
Separate  Account  VA-7  support  certain 
flexible  premium  variable  annuity 
policies,  and  interests  in  Separate 
Account  VA-7  offered  through  such 
contracts  have  been  registered  under  the 
1933  Act  on  Form  N-4  (File  No.  33- 
57697). 

21.  AFSG,  an  affiliate  of  the 
Companies,  is  the  principal  underwriter 
and  the  distributor  of  the  Policies.  AFSG 
is  registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
is  a  member  of  the  NASD.  AFSG  may 
enter  into  written  sales  agreements  with 


various  broker-dealers  or  banks  to  aid  in 
the  distribution  of  the  Policies. 

22.  Each  Investment  Option  (other 
than  the  Target  Accounts)  will  invest 
exclusively  in  a  designated  series  of 
shares,  representing  an  interest  in  a 
particular  portfolio  of  one  or  more 
designated  management  investment 
companies  of  the  series  type  ("Funds"). 
Applicants  reser\'e  the  right  to  designate 
the  shares  of  another  portfolio  of  the 
Funds  or  of  other  management 
investment  companies  of  the  series  type 
("Other  Funds")  as  the  exclusive 
investment  vehicle  for  each  new 
Investment  Option  that  may  be  created 
in  the  future.  Subject  to  Commission 
approval  under  Section  26(b)  of  the  Act, 
Applicants  also  reserve  the  right  to 
substitute  the  shares  of  another  portfolio 
of  the  Funds  or  of  other  Funds  for  the 
portfolio  previously  designated  as  the 
exclusiv  0  investment  vehicle  for  each 
Investment  Option. 

23.  The  Policies  are  flexible  premium 
variable  annuity  policies  issued  by  the 
Companies  through  their  respective 
separate  accounts.  The  Policies  provide 
for  accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both  during  the 
accumulation  period,  and  may  provide 
settlement  or  annuity  payment  options 
on  a  variable  basis,  fixed  basis,  or  both. 
The  Policies  may  be  purchased  on  a 
non-qualified  tax  basis.  The  Policies 
may  also  be  purchased  and  used  in 
connection  with  plans  qualifying  for 
favorable  federal  income  tax  treatment.' 

24.  The  Policy  owner  determines  how 
the  initial  net  purchase  payment  will  be 
allocated  among  the  Investment  Options 
of  the  Accounts  and  any  guaranteed 
period  options  or  dollar  cost  averaging 
option  of  the  fixed  account  (the  "Fixed 
.Account  Options").  The  Policy  owner 
may  allocate  any  whole  percentage  of 
net  purchase  payments,  from  0%  to 
100%,  to  each  Investment  Option  and  to 
each  Fixed  Account  Option  The  Policy 
value  will  vary  with  the  investment 
performance  of  the  Investment  Options 
selected,  and  the  Policy  owner  bears  the 
entire  risk  for  amounts  allocated  to  an 
Account. 

25.  A  Policy  owner  may  transfer 
Policy  values.  Transfers  out  of  a 
Subaccount  generally  must  be  for  at 
least  a  specified  dollar  amount,  or  the 
entire  value  of  the  Subaccount.  If  less 
than  the  specified  amount  would 
remain  in  a  Subaccount  following  such 


■  The  Companies  state  that  the  policies  may  use 
diffurent  terminology,  such  as  contract  or  policy, 
investment  option  or  investment  division  or  sub- 
account, fi.xed  account  or  guaranteed  period  option 
or  general  account,  annuity  commencement  date  or 
annuity  date  or  maturity  date,  funds  or  portfolios, 
policy  value  or  cash  value  or  cash  value  or  account 
value,  etc. 
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a  transfer,  a  Company  may.  at  its 
discretion,  cither  deny  the  transfer  or 
include  that  amount  as  part  of  the 
transfer.  Transfers  may  be  limited,  or  a 
charge  may  apply.  The  Policy  owner 
may  surrender  the  Policy  or  make  a 
partial  withdrawal  from  the  Policy 
value. 

26.  The  Policy  owner  may  elect  or 
change  an  annuity  payment  option 
during  the  life-time  of  the  Policy  owner. 
The  first  annuity  payment  will  be  made 
as  of  the  annuity  commencement  date. 
The  Policy  owner  generally  may  change 
the  annuity  commencement  date, 
subject  to  limits  specified  in  the 
prospectus.  The  amount  of  each  aimuity 
payment  under  the  annuity  payment 
options  will  depend  on  the  sex  (if 
allowed)  and  age  of  the  annuitant  (or 
annuitants)  at  the  time  the  first  payment 
is  due  and  the  payment  option. 

27.  The  Family  Income  Protector 
rider -^  is  an  optional  benefit  which  is 
available  to  Policy  owners  in  the 
Accounts.  It  assures  a  Policy  owner  a 
minimum  level  of  income  in  the  future 
by  guaranteeing  a  minimum 
annuitization  value  after  10  years,  based 
on  the  Policy  value  at  the  date  the  rider 
is  issued  (the  "Rider  Date")  '  (adjusted 
for  any  withdrawals,  applicable  taxes 
and  charges),  and  increased  by  a 
guaranteed  annua!  growth  rate  (the 
"Minimum  Annuitization  Value").  On 
the  Rider  Date,  the  Minimum 
Annuitization  \'alue  equals  the  Policy 
value.  Thereafter,  it  will  equal  the 
Policy  value  fin  the  Rider  Date,  plus  anv 
additional  payments,  minus  an 
adjustment  for  any  withdrawals  made 
after  the  Rider  Date,  accumulated  at  an 
annual  growth  rate  (specified  in  the 
rider)  minus  premium  ta.\es.  The  annual 
growth  rate  is  currently  6"o  per  year,  but 
may  be  increased  or  decreased  by  a 
Company  at  its  discretion.  The  annual 
growth  rate  will  ne\'er  be  less  than  .'^"o 
per  year  and,  once  in  effect  with  respect 
to  a  particular  rider,  cannot  be  changed 
from  the  rate  specified  in  that  rider.  A 
Policy  owner  may  upgrade  a  Minimum 
Annuitization  Value  within  thirty  days 
after  a  Policy  anniversary'  if  the  Policy 
value  is  greater  than  the  Minimum 
Annuitization  Value,  If  a  Policy  owner 
elects  such  an  upgrade,  a  Company  will 
terminate  the  Family  Income  Protector 


-The  Companies  slate  that  the  "Family  Income 
Protector"  is  the  name  of  the  benefit  in  the  current 
PFL  and  AUSA  Policies,  and  that  the  benefit  may 
have  a  different  name  in  the  other  Companies' 
Policies  (or  in  Future  Policies).  The  Companies  also 
state  that,  in  the  future,  this  feature  may  be 
included  in  the  base  policy  rather  than  as  a  rider 
or  endorsement. 

3  The  Companies  state  that  the  Rider  Date  can  be 
the  date  the  policy  is  issued  or  a  later  date  when 
the  rider  is  elected. 


Rider  then  in  effect  and  issue  a  new 
Family  Income  Protector  Rider. 

28.  A  Policy  owner  may  only  exercise 
the  Family  Income  Protector  within  the 
thirty  days  immediately  following  the 
tenth  or  later  Policy  aimiversary  after 
the  Family  Income  Protector  is  elected. 
If  an  upgrade  is  elected,  the  earliest  date 
that  a  Policy  owner  may  exercise  the 
Family  Income  Protector  will  be 
extended  to  the  tenth  Policy  anniversary 
following  the  upgrade.  If  a  Policy  owner 
annuities  their  Policy  at  any  other  time, 
the  Family  Income  Protector  cannot  be 
exercised,  and  therefore  will  provide  no 
benefits.  The  Family  Income  Protector  is 
only  applicable  if  a  Policy  owner 
armuitizes  under  the  rider. 

29.  The  Companies  guarantee  that  the 
annuity  payments  under  the  Family 
Income  Protector  Rider  will  never  be 
less  than  the  initial  payment,  and  will 
also  be  "stabilized"  or  held  constant 
during  each  Policy  year.  Under  the 
Family  Income  Protector  Rider,  each 
Policy  year  the  "stabilized"  payments 
are  guaranteed  to  never  be  less  than  the 
initial  payment  for  the  Policy  year. 
However,  if  the  annuity  units  in  the 
selected  Subaccounts  can  support  a 
payment  higher  than  the  initial 
payment,  then  the  "stabilized"  payment 
will  be  that  higher  amount.  For  this 
"stabilized"  payment  guarantee,  the 
Companies  currently  deduct  a 
"stabilized  payment"  fee  equal  to  an 
effective  annual  rate  of  1.25%  of  the 
daily  net  asset  value  in  the  variable 
investment  options.  This  stabilized 
payment  fee  is  deducted  only  after 
annuitization,  and  only  if  annuitization 
is  under  the  Family  Income  Protector 
Rider.  This  fee  is  reflected  in  the  daily 
calculation  of  annuity  unit  values. •^  The 
Companies  state  that  this  stabilized 
payment  fee  is  not  the  subject  of  this 
application. 

30.  Prior  to  the  annuity 
commencement  date,  there  will  be  a 
charge  made  each  year  for  expenses 
related  to  the  Family  Income  Protector 
available  under  the  terms  of  the  Family 
Income  Protector  Rider.  The  Companies 
deduct  this  charge  through  the 
cancellation  of  accumulation  units  at 
each  Policy  anniversary  and  at 
surrender  to  compensate  it  for  the 
increased  risks  associated  with 
providing  the  Family  Income  Protector 
Rider.  The  Companies  state  that  the 
Family  Income  Protector  Rider  charge  is 
not  deducted  when  the  Policy  owner 
makes  a  partial  withdrawal.  Upon  a  full 
surrender  prior  to  annuitization,  the  full 


^The  Companies  state  that  a  Company  may 
charge  up  to  2.25%  for  this  stabilized  payment  fee 
but,  for  a  particular  rider,  the  amount  cannot 
change  after  the  RiderOate. 


charge  is  deducted.  Surrenders  are  not 
permitted  after  annuitization,  since  the 
Family  Income  Protector  Rider  only 
applies  to  life  contigent  payment 
options.  The  Family  Income  Rider 
charge  does  not  apply  after 
annuitization.  It  is  appropriate  to  deduct 
the  charge  upon  surrender  because  it  is 
an  annual  charge,  and  absent  a 
surrender  it  applies  retroactively,  i.e.,  at 
the  end  of  each  Policy  year.  Deferring 
the  charge  and  deducting  it 
retroactively,  at  the  end  of  each  year, 
instead  of  deducting  it  prospectively,  at 
the  begiiuiing  of  each  year,  gives  Policy 
owners  the  benefit  of  any  investment 
gains  on  that  amount  during  the  year. 

31.  The  current  Family  Income 
Protector  Rider  charge  equals  an  annual 
rate  of  0.30%  of  the  Minimum 
Annuitization  Value  on  the  previous 
Policy  anniversary.  The  Companies 
guarantee  that  this  charge  will  never 
exceed  an  annual  rate  of  0.50%  of  the 
Minimum  Annuitization  Value.  The 
Family  Income  Protector  Rider  charge 
for  a  particular  Rider  cannot  be  changed 
after  its  Rider  Date.  Once  elected,  the 
Family  Income  Protector  Rider  cannot 
be  canceled.  This  fee  is  the  subject  of 
this  application 

Applicants'  Legal  Analysis 

1.  Applicants  respectfully  request  that 
the  Commission,  pursuant  to  Section 
6(c)  of  the  Act.  grant  the  exemptions  set 
forth  below  to  permit  the  Applicants  to 
assess  the  full  Family  Income  Protector 
Rider  charge  upon  surrender  where  the 
Policy  owner  has  elected  the  Family 
Income  Protector  Rider. 

2.  Section  6(c)  authorizes  the 
Commission,  by  order  upon  application, 
to  conditionally  or  unconditionally 
grant  an  exemption  from  any  provision, 
rule  or  regulation  of  the  Act  to  the 
extent  that  the  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  state  that,  because 
the  provisions  described  below  may  be 
inconsistent  with  certain  aspects  of  the 
Family  Income  Protector  Rider  charge, 
they  are  seeking  exemptions  from 
Section  2(a)(32).  27{i)(2)(a)  and  22(c)  of 
the  Act,  and  Rule  22c-l  thereunder, 
pursuant  to  Section  6(c),  to  the  extent 
necessary  to  assess  the  full  Family 
Income  Protector  Rider  charge  against 
Policies  when  a  Policy  owner 
surrenders  the  Policy  prior  to 
annuitization.  Applicants  seek 
exemptions  therefrom  in  order  to  avoid 
any  questions  concerning  the  Policies' 
comjpliance  with  the  Act  and  rules 
thereunder.  For  the  reasons  discussed 
below,  Applicants  assert  that  the 
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deduction  of  the  Family  Income 
Protector  Rider  charge  is  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  Act. 

3.  Rule  6c-8{bj  under  the  Act  exempts 
a  registered  separate  account  and  its 
depositor  or  principal  underwriter  from 
certain  provisions  of  the  Act  and  Rule 
22c-]  to  permit  imposition  of  a  deferred 
sales  load  on  variable  annuity  contracts 
participating  in  such  separate  account. 
.\pplicdnts  maintain  that  Rule  6c-8(b)  is 
not  a\ailahle  with  respec  t  to  imposition 
of  the  Family  Income  Protector  Rider 
charge  because  it  is  a  charge  for  an 
optional  insurani  e  benefit  rather  than  a 
deferred  s.iies  load. 

4  Rule  6c-8(c)  provides  exemptions 
from  certain  provisions  of  the  Act  and 
Rule  22c-l  to  permit  deduction  of  a  full 
mnual  administrative  services  fee  from 
\cinable  annuity  contacts  upon 
surrender.  Applications  state  that  the 
Family  Income  Protector  Rider  charge, 
however,  is  not  a  fee  for  "'administrative 
MTvices,  "  and  therefore  Rule  6c-8(c)  is 
not  applicable.  Applicants  note, 
however,  that  Rule  6c-8(c)  permits 
deduction  of  the  entire  annual 
administrative  fee  upon  surrender;  it 
does  not  require  that  the  feel  be 
prorated. 

5.  Section  2(a)(32)  of  the  Act  defines 
'"redeemable  security"  as  any  security 
inder  the  terms  of  which  the  holder, 
upon  its  presentation  to  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash  equivalent 
thereof  Applicants  submit  that  the 
imposition  of  a  Family  Income  Protector 
Rider  charge  upon  surrender  does  not 
violate  Section  2(a)(32)  of  the  Act. 
.\pplicants  state  that  the  Companies 
assess  the  Family  Income  Protector 
Rider  charge  to  compensate  them  for  the 
increased  risk  they  bear  if  a  Policy 
owner  elects  the  Family  Income 
Protector  Rider  Applicants  further 
maintain  that  the  Family  Income 
Protector  benefit  represents  an  optional 
insurance  benefit  that  the  Companies 
may  provide  through  the  life  of  the 
Policy  and  for  w  hich  they  are  entitled 
to  receive  compensation.  Applicants 
state  that,  normally,  the  Family  Income 
Protector  Rider  charge  accrues  each 
Policy  year  and  is  deducted 
retroactively  on  each  Policy 
anniversary,  for  that  prior  Policy  year. 
.\pplicants  submit  that,  by  deducting 
the  Family  Income  Protector  Rider 
'  harge  upon  a  Policy  owner's  surrender, 
the  Policy  owner  merely  compensates  a 
(lompanv  for  the  additional  risk  a 
(Company  bears.  Applicants  state  th|t. 
accordingly,  the  deduction  of  the 
Familv  Inc  ome  Protector  Rider  charge 


upon  surrender  is  a  legitimate  charge  for 
an  optional  insurance  benefit  and. 
therefore,  does  into  reduce  the  amount 
of  each  Account's  current  net  assets  a 
Policy  owner  would  otherwise  be 
entitled  to  receive. 

6.  Section  22(c)  of  the  Act  gives  the 
Commission  authority  to  make  rules  and 
regulations  applicable  to  registered 
investment  companies  and  to  principal 
underwriters  of,  and  dealers  in.  the 
redeemable  securities  of  any  registered 
investment  company.  Rule  22c-l, 
promulgated  under  Section  22(c)  of  the 
Act.  in  pertinent  part,  prohibits  a 
registered  investment  company  issuing 

a  redeemable  security,  a  person 
designated  in  such  issuer's  prospectus 
as  authorized  to  consummate 
transactions  in  such  security,  and  a 
principal  underwriter  of,  or  dealer  in. 
any  such  security  from  selling, 
redeeming,  or  repurchasing  any  such 
security  except  at  a  price  based  on  the 
current  net  asset  value  of  such  security. 
Applicants  represent  that,  although  they 
assess  the  Family  Income  Protector 
Rider  charge  upon  surrender,  the  net 
surrender  value  is  still  determined 
based  on  the  current  net  asset  value. 
Applicants  state  that  the  Companies 
deduct  the  Family  Income  Protector 
Rider  charge  from  the  surrender 
proceeds.  Applicants  maintain  that, 
accordingly  the  assessment  of  the 
Family  Income  Protector  Rider  charge 
upon  surrender,  or  at  any  other  time 
during  the  life  of  the  PoUcy,  will  not 
alter  the  Policy's  current  accumulation 
unit  value. 

7.  Applicants  contend  that  the 
deduction  of  the  Family  Income 
Protector  Rider  charge  is  consistent  with 
the  policy  behind  Rule  22c-l. 
Applicants  note  that  the  Commission's 
stated  purpose  in  adopting  Rule  22c-l 
was  to  minimize  (1)  dilution  of  the 
interests  of  other  security  holders  and 
(2)  speculative  trading  practices  that  are 
unfair  to  such  holders.  Applicants 
maintain  that  the  Family  Income 
Protector  Rider  charge  will  in  no  way 
have  the  dilutive  effect  that  Rule  22c- 

1  is  designed  to  prohibit,  because  a 
surrendering  Policy  will  "receive"  no 
more  than  an  amount  equal  to  the  Policy 
value  determined  pursuant  to  the 
formula  set  out  in  the  Policy  after  the 
receipt  of  the  Policy  owner's  request  for 
surrender  of  the  Policy.  Furthermore. 
Applicants  state  that  variable  annuities, 
by  nature,  do  not  lend  themselves  to  the 
kind  of  speculative  short-term  trading 
that  Rule  22c-l  was  aimed  against  and. 
even  if  they  could  be  so  used,  the 
Family  Income  Protector  Rider  charge 
would  discourage,  rather  than 
encourage,  any  such  trading. 


8.  Section  27(i)(2)(A)  of  the  Act,  in 
pertinent  part,  makes  it  unlawful  for  anv 
registered  separate  account  funding 
variable  insurance  contracts,  or  for  the 
sponsoring  insurance  company  of  such 
account,  to  sell  any  such  contract  unless 
such  contract  is  a  redeemable  security. 
Applicants  submit  that  the  assessment 
of  a  Family  Income  Protector  Rider 
charge  upon  a  Policy  owner's  surrender, 
which  is  fully  disclosed  in  the 
prospectus  for  the  Policy  (or  a 
supplement  thereto),  should  not  be 
construed  as  a  restriction  on 
redemption.  Applicants  maintain  that 
the  Policies  are  redeemable  securities 
and  that  the  imposition  of  the  Family 
Income  Protector  Rider  charge  upon 
surrender  represents  nothing  more  than 
the  deduction  of  an  insurance  charge 
that  could  otherwise  be  deducted  daily 
through  the  life  of  the  Policy  (or 
prospectively,  at  the  beginning  of  each 
year,  rather  than  retrospectively). 
Moreover,  as  they  previously  stated. 
Applicants  note  that  the  charge  is  only 
assessed  if  the  Policy  owner  has  elected 
the  optional  Family  Income  Protector 
Rider, 

9.  Accordingly.  Applicants  request 
exemptions  from  Sections  2(a)(32), 
22(c),  and  27(i)(2)(A)  of  the  Act  and 
Rule  22c-l  thereunder,  to  the  extent 
necessary  to  permit  the  deduction  upcm 
surrender  of  the  full  non  pro  rata  Family 
Income  Protector  Rider  charge,  currently 
equal  to  0.30%  (but  in  no  event  more 
than  0.50%)  of  the  Minimum 
Annuitization  Value  as  described 
herein.  For  the  reasons  set  forth  above. 
Applicants  believe  that  the  exemptions 
requested  are  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  and 
Commission  precedent. 

10.  Applicants  seek  relief  not  only  for 
themselves  with  respect  to  the  support 
of  the  Policies,  but  also  with  respect  to 
Future  Accounts  and  Future  Policies  as 
described  herein. 

11.  Applicants  represent  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Policies  or  Future 
Policies  funded  by  the  Accounts  and 
Future  Accounts  are  consistent  with  the 
standards  set  forth  in  section  6(c)  of  the 
Act  and  Commission  precedent. 

12.  Applicants  represent  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Future  Underwriters  are 
also  consistent  with  the  standards  set 
forth  in  section  6(c)  of  the  .^ct  and 
Commission  precedent. 

13.  Applicants  state  that,  without  the 
requested  class  relief,  exemptive  relief 
for  any  Future  Account,  Future  Policy 
or  Future  Underwriter  would  have  to  be 
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requested  and  obtained  separately. 
.Applicants  represent  that  these 
additional  requests  for  exemptive  relief 
would  present  no  issues  under  the  Act 
not  already  addressed  herein. 
Applicants  state  that,  if  the  Applicants 
were  to  repeatedly  seek  exemptive  relief 
with  respect  to  the  same  issues 
addressed  herein,  investors  would  not 
receive  additional  protection  or  benefit, 
and  investors  and  the  Applicants  could 
be  disadvantaged  by  increased  costs 
from  preparing  such  additional  requests 
for  relief.  Applicants  argue  that  the 
requested  class  relief  is  appropriate  in 
the  public  interest  because  the  relief 
will  promote  competitiveness  in  the 
variable  annuitv  market  bv  eliminating 
the  need  for  the  (Companies  or  their 
affiliates  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Elimination  of  the  delay  and  the 
expense  of  repeatedly  seeking 
exemptive  relief  would.  .Applicants 
opine,  enhance  eac:h  Applicant's  ability 
to  effectively  take  advantage  of  business 
opportunities  as  such  opportunities 
arise.  Applicants  submit,  for  all  the 
reasons  stated  herein,  that  their  request 
for  class  exemptions  is  necessarv  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policv  ^d  provisions  of 
the  Act.  and  that  an  order  of  the 
Commission  including  such  class  relief, 
should,  therefore,  be  granted.  All 
entities  that  currently  intend  to  rely  on 
the  requested  order  are  named  as 
-Applicants.  Any  entity  that  relies  upon 
the  requested  order  in  the  future  will 
comply  with  the  terms  and  conditions 
contained  in  this  application. 

Conclusion 

.Applicants  represent  that  the  Family 
Income  Protector  Rider  charge  under  the 
Policies  meets  (and  the  charge  under 
Future  Policies  will  meet)  all  of  the 
requirements  for  exemptive  relief 
pursuant  to  Section  6(c)  of  the  Act. 
Applicants  submit  that  the  requested 
exemptions  are  necessary-  and 
appropriate  in  the  public  interest  and 
consistent  with  protection  of  investors 
and  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  Act. 
Applicants  therefore  request  that  an 
order  be  granted  permitting  the 
proposed  transactions. 


For  the  Commission,  by  the  Division  ol 
Investment  Management,  pursuant  to 
delegated  authorit\ 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Dor.  99-30272  Filed  11-18-99;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No 
24132:  812-11772] 

STI  Classic  Funds  and  SunTrust 
Banks,  Inc.;  Notice  of  Application 

Nnvpmher  15.  1999. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  1 7(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 


SUMMARY  OF  THE  APPUCATION: 

Applicants  request  an  order  to  permit 
two  series  of  a  registered  open-end 
management  investment  company  to 
acquire  all  of  the  assets,  subject  to 
certain  liabilities,  of  two  other  series  of 
the  investment  company.  Because  of 
certain  affiliations,  applicants  may  not 
relv  on  rule  17a-8  under  the  Act. 
APPLICANTS:  STI  Classic  Funds  ("STI 
Funds  ')  and  SunTrust  Banks,  Inc. 
("SunTrust"). 

FILING  DATES:  The  apphcation  was  filed 
on  SepKmiber  13.  1999.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

HEARING  OR  NOTIFICATION  OF  HEARING:  .An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary'  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m  on  December  8.  1999.  and 
should  be  accompanied  by  proof  of 
ser^'ice  on  applicants  m  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
ser\'ice.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  WTiting  to  the 
Commission's  Secretary' 

ADDRESSES:  Secretary.  Commission,  450 
Fifth  Street.  N  W  .  VVashington.  D.C. 
20549-0609  .Applicants,  c/o  V¥  John 
McGuire.  Esq.,  Morgan,  Lewis  &  Bockius 


LLP.  1800  M  Street.  N,\V.,  Washington. 
DC.  20036-5869. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Counsel, 
at  (202)  942-0714,  or  George  J.  Zomada, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation) 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  N.VV.,  Washington.  D.C. 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

.  1.  STI  Funds,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  an  open-end  management 
investment  company  and  offers  thirty- 
six  series,  including  the  SmallCap 
Growth  Stock  Fund  ("Small  Cap  Fund") 
and  the  International  Equity  Fund 
("International  Fund ')  (together,  the 
"Acquiring  Funds')  and  the  Sun  Belt 
Equity  Fund  ("Equity  Fimd")  and  the 
Emerging  Markets  Equity  Fund 
("Emerging  Markets  Fund")  (together, 
the  "Acquired  Funds,"  and  together 
with  the  Acquiring  Funds,  the 
"Funds"). 

2.  SunTrust,  a  Georgia  corporation,  is 
a  bank  holding  company  and  the  parent 
of  Trusco  Capital  Management,  Inc. 
("Trusco")  and  STI  Capital 
Management,  N.A.  ("STI  Capital"),  both 
wholly-owned  subsidiaries.  Trusco  is 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act")  and  is  the  investment  adviser  to 
the  Small  Cap  and  Equity  Funds.  STI 
Capital,  a  bank,  is  exempt  from 
registration  under  the  Advisers  Act  and 
is  the  investment  adviser  to  the 
International  and  Emerging  Markets 
Funds.  Currently,  bank  subsidiaries  of 
SunTrust  own  in  the  aggregate,  in  a 
fiduciary  capacity,  25%  or  more  of  the 
outstanding  voting  securities  of  each 
Fund. 

3.  On  May  18,  1999  and  August  17, 
1999,  the  board  of  trustees  of  STI  Funds 
(the  "Board"),  including  all  of  the 
trustees  who  are  not  "interested 
persons,  "  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
approved  a  plan  of  reorganization 
between  the  Small  Cap  Fund  and  Equity 
Fund  and  between  the  International 
Fund  and  Emerging  Markets  Fund, 
respectively  (the  "Plan").  Under  the 
Plan,  on  the  date  of  the  exchange  (the 

"Closing  Date"),  which  is  currendy 
anticipated  to  be  December  13.  1999. 
each  Acquiring  Fund  will  acquire  all  of 
the  assets  and  certain  stated  liabilities  of 
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thp  corresponding  Arquired  Fund  in 
t'xchdnge  for  sha^^'^  nf  the  Acquiring 
Fund  having  an  a^y^r»'gatp  net  asset 
value  equal  to  the  aggregate  net  asset 
value  of  the  Acquired  Fund's  shares 
determined  as  of  the  close  of  business 
on  the  husiness  day  immediately 
preceding  the  Closing  Date.  As  soon  as 
reasonably  piractical  after  the  Closing 
Date,  each  Acquired  Fund  will  liquidate 
and  distribute  pro  rata  the  shares  of  the 
.-\(  quiring  Fund  to  the  shareholders  of 
the  .\cquired  Fund  (  "Reorganization"). 
The  net  asset  value  of  the  assets 
received  will  he  determined  in  the 
manner  set  forth  in  each  Fund's  current 
prospectus  and  statement  of  additional 
mformation. 

4.  Applicants  state  that  the 
investment  objectives,  policies  and 
restrictions  of  each  Acquired  Fund  are 
substantiallv  similar  to  those  of  its 
corresponding  Acquiring  Fund.  Each 
Fund  offers  Trust  Shares  which  are  not 
subject  to  any  sales  t;harge  or  rule  12b- 
1  distrihuticm  fee,  Both  the  Equity  and 
Small  Cap  Funds  offer  (a)  Investor 
Shares,  which  are  subject  to  a  front-end 
sales  load  and  rule  I2l>-1  distribution 
fee  and  (h)  Flex  Shares,  which  are 
subject  to  a  contingent  deferred  sales 
charge  ( 'CDSC-)  and  rule  12b-l 
distribution  fee.'  Shareholders  of  Trust, 
Investor  and  or  Flex  Shares  of  each 

A(  quired  Fund  will  receive 
corresponding  shares  of  each  Acquiring 
Fund.  The  holding  period  used  to 
determine  whether  a  CDSC  will  apply  to 
.1  holder  of  Flex  Shares  of  the  Small  Cap 
Fund  who  bei nines  a  shareholder  as  a 
result  of  the  Ri' ,rL;.u!ization  will  include 
am  period  nf  time  that  the  shareholder 
held  shares  of  the  Fquitv  Fund.  No  sales 
charges  will  he  imp   -,»■  i  lo  connection 
with  the  Reorganizatiuu.  Any  expenses 
incurred  in  connection  with  the 
Reorganization  will  be  borne  by 
SunTrust, 

5.  The  Board,  including  all  of  the 
Independent  Trustees,  determined  that 
the  Reorganization  is  in  the  best 
interests  of  the  sh.ireholders  of  each 
Fund,  and  that  the  interests  of  the 
existing  shareholders  of  each  Fund 
would  not  be  diluted  as  a  result  of  the 
Reorganization.  In  as.sessing  the 
Reorgaiuzation.  the  Board  considered 
various  factors,  including:  (a)  the 
compatibility  of  the  investment 
objectives,  policies  and  limitations  of 
the  Acquired  and  corresponding 
.\cquiring  Funds;  (b)  the  expense  ratios 
of  the  Acquired  and  Acquiring  Funds  (c) 


'  THr  Eqiiily  Fuml  diid  Small  Cap  Fund  Investor 
Shares  have  the  samp  front-end  sales  load.  Investor 
Shares  of  the  Equity  Fund  have  a  distribution  fee 
of  .43%  and  Ijivoslor  Shares  of  the  Small  Cap  Funds 
have  a  distribution  fee  of  .50%.  Flex  Shares  have 
the  same  maximum  distribution  fees. 


the  terms  and  conditions  of  the 
Reorganization;  (d)  the  tax-free  nature  of 
the  Reorganization;  and  (e)  the  potential 
economics  of  scale  to  be  gained  from  the 
Reorganization. 

6.  The  Reorganization  is  subject  to  a 
number  of  conditions  precedent, 
including  that:  (a)  the  shareholders  of 
each  Acquired  Fund  will  have  approved 
the  Plan;  (b)  STI  Funds  will  have 
received  an  opinion  of  counsel  that  the 
Reorganization  will  be  tax-free  for  the 
Funds;  and  (c)  applicants  will  receive 
from  the  Commission  an  exemption 
from  section  17(a)  of  the  Act  for  the 
Reorganization.  The  Plan  may  be 
terminated  and  the  Reorganization 
abandoned  at  any  time  prior  to  the 
Closing  Date  by  the  Board  or  any 
authorized  officer  of  STI  Funds  if  it  is 
determined  that  circumstances  have 
changed  to  make  the  Reorganization 
inadvisable.  Applicants  agree  not  to 
make  any  material  changes  to  the  Plan 
without  prior  Commission  approval, 

7.  Definitive  proxy  materials  have 
been  filed  with  the  Commission  and 
were  mailed  to  shareholders  of  the 
Acquired  Funds  on  or  about  November 
10.  1999.  A  special  meeting  of 
shareholders  of  the  Acquired  Funds  is 
scheduled  for  December  10.  1999. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act.  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  selling  anv  security 
to,  or  purchasing  any  security  from,  the 
company.  Section  2(a)(3)  of  the  Act 
defines  an  "affiliated  person"  of  another 
person  to  include  (a)  any  person  directlv 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person:  (b)  any  person  5%  or 
more  of  whose  securities  are  directly  or 
indirectly  owned,  controlled,  or  held 
with  power  to  vote  by  the  other  person; 
(c)  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  other  person; 
and  (d)  if  the  other  person  is  an 
investment  company,  any  investment 
adviser  of  that  company. 

2.  Rule  17a-8  under  the  Act  exempts 
certain  mergers,  consolidations,  and 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  set  forth  in  the  rule  are 
satisfied.  Applicants  believe  that  rule 
17a-8  may  not  be  available  in 
connection  with  the  Reorganization 


because  the  Funds  mav  be  deemed  to  be 
affiliated  by  reasons  other  than  having 
a  common  investment  adviser,  common 
directors,  and/or  common  officers. 
Applicants  state  that  subsidiary  banks  of 
SunTrust  own  in  the  aggregate,  as  a 
fiduciary.  25%  or  more  of  the 
outstanding  voting  securities  of  each 
Fund  and  that  SunTrust  therefore  mav 
be  deemed  to  be  an  affiliated  person  of 
the  Funds,  resulting  in  the  Acquired 
Funds  being  affiliated  persons  of  an 
affiliated  person  of  the  Acquiring 
Funds.  Applicants  also  state  that  the 
Funds,  by  virtue  of  the  above 
ownership,  may  be  deemed  to  be  under 
common  control  and  therefore  affiliated 
persons  of  each  other. 

3.  Section  17(b)  of  the  Act  provides, 
in  relevant  part,  that  the  Commission 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  anv  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

4.  Applicants  request  an  order  under 
section  17(b)  of  the  Act  exempting  them 
from  section  17(a)  to  the  extent 
necessary  to  coMplete  the 
Reorganization.  Applicants  submit  that 
the  Reorganization  satisfies  the 
standards  of  section  17(b)  of  the  Act. 
Applicants  believe  that  the  terms  of  the 
Reorganization  are  reasonable  and  fair 
and  do  not  involve  overreaching. 
Applicants  state  that  the  investment 
objectives  and  policies  of  each  Acquired 
Fund  are  substantially  similar  to  those 
of  its  corresponding  .Acquiring  Fund. 
Applicants  also  state  that  the  Board, 
including  all  of  the  Independent 
Trustees,  has  made  the  requisite 
determinations  that  the  participation  of 
the  Acquired  and  Acquiring  Funds  in 
the  Reorganization  is  in  the  best 
interests  of  each  Fund  and  that  such 
participation  will  not  dilute  the 
interests  of  the  existing  shareholders  of 
each  Fund.  In  addition,  applicants  state 
that  the  Reorganization  will  he  on  the 
basis  of  relative  net  asset  value. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Dm  ,  10-10273  Filed  11-18-99:  8:4.5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  ib4  FR  til957. 

November  15.  1999] 

STATUS:  Closed  Meeting. 

PLACE:  4.50  Fifth  Street.  N.VV., 

Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  November 

CHANGE  IN  THE  MEETING:  Time  Change. 

The  closed  meeting  scheduled  for 
Tuesday.  November  16.  1999  at  1:30 
p.m.,  has  been  changed  to  Tuesday, 
November  16.  1999.  at  2:,30  pm.. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
requirfnl  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  November  16.  1999. 
fnnathan  G.  Katz, 
Secretary. 
fFR  Do(    qfi-'in.T15  Filed  11-16-99;  4:27  pm] 

BILLING  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
lanuarv  18, 2000 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agenc\\  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
James  Rivera,  Supervisory  Loan 
Specialist.  Office  of  Disaster  Assistance. 
Small  Business  Administration,  409  3rd 
Street,  S\V.  Suite  6050. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Rivera.  Super\'isorv  Loan 
Specialist.  202-20,5-7562  or  Curtis  B. 


Rich,  Management  Analyst,  202-205- 

70-^0 

SUPPLEMENTARY  INFORMATION: 

Title:  "Militar\-  Reservist  Economic 
Injury  Disaster  Loan  Application". 

Form  No:  5R. 

Description  of  Respondents:  Small 
Businesses  applying  for  economic  injury 
Loan  assistance  as  a  result  of  an 
essential  employee  Being  called  up  for 
active  duty. 

Annual  Responses:  2.500, 

Annual  Burden:  5,000. 
lacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc  99-30215  Filed  11-18-99;  8:45  ami 
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OFFICE  OF  SPECIAL  COUNSEL 

Privacy  Act  of  1974,  System,  of 
Records 

AGENCY:  Office  of  special  Counsel. 
ACTION:  Notice  of  administrative 
changes  in  System  of  Records  and 
Proposed  Revision  of  Routine  Uses. 

SUMMARY:  Pursuant  to  the  Privacy  Act  of 
1974    i^  mifTided  (5  U.S.C.  552a),  and 
5  U,."-  >     -■' "  i  the  Office  of  Special 
Counsel  iOSC)  previously  published 
notices  in  the  Federal  Register 
describing  the  system  of  records 
maintained  in  connection  with  GSC 
program  responsibilities.  The  notice  at 
52  FR  29907  (1987)  proposed  the 
amendment  of  routine  uses  and 
identified  specific  exemptions  from  the 
act:  the  notice  at  58  FR  62394  (1993) 
designated  the  system  as  "OSC/GOVT- 
1,  OSC  Complaint,  Litigation  and 
Political  Activity  Files."  among  other 
administrative  changes.  Pursuant  to  5 
U,S,C,  552a(e)(4)  and  (11).  the  GSC  is 
revising  the  system  notice  for  OSC/ 
GOVT-1  to  update  information  about 
individuals  covered  by  the  system, 
records  in  the  system,  authority  for 
maintenance  of  the  system,  the  system 
manager,  retrievability  of  records,  access 
controls,  and  records  source  categories; 
update  legal  citations;  and  make 
tec:hnical  corrections.  The  OSC  also 
proposes  to  revise  the  system  notice  by 
amending  the  description  of  two  current 
routine  uses,  and  by  adding  a  new 
routine  use. 

SUPPLEMENTARY  INFORMATION:  The  OSC 
is  an  independent  iiuestigative  and 
prosecutorial  agen(:\",  authorized  to 
investigate  allegations  of:  (a)  Prohibited 
personnel  practices  under  5  U.S.C. 
2302(b),  as  well  as  certain  other  matters 
listed  at  5  U.S.C.  1216:  (b)  prohibited 
political  activity  under  5  U.S.C,  7321- 
7326  bv  federal  and  District  of  Columbia 


employees,  and  prohibited  political 
activity  under  5  U.S,C.  1501-1508  by 
certain  state  and  local  government 
employees;  (c)  violations  by  federal 
agencies  of  certain  employment  and 
reemployment  rights  referred  by  the 
U.S.  Department  of  Labor  under  38 
U.S.C,  4324;  and  (d)  prohibited 
personnel  practices  referred  by  the 
Merit  Systems  Protection  Board  (MSPB) 
under  5  U.S.C.  1221(f)(3).  The  OSC  is 
further  authorized  to  seek  appropriate 
corrective  and/or  disciplinary  action  in 
these  matters  through  litigation  before 
the  MSPB.  Also,  under  5  U.S.C.  1213. 
the  OSC  operates  a  hotline  channel 
through  which  current  and  former 
federal  employees  or  employees  or 
former  federal  employees  can  make 
confidential  whistleblower  disclosures. 

Information  developed  in  connection 
with  these  OSC  program  responsibilities 
is  maintained  in  the  OSC/GOVT-1 
system  of  records,  which  includes 
certain  records  subject  to  the  Privacy 
Act.  These  include  records  in  complaint 
files,  generally  retrieved  by  the  name  of 
the  person  filing  an  allegation  of  a 
prohibited  personnel  practice,  improper 
political  activity,  or  other  prohibited 
activity;  records  in  disclosure  files, 
generally  retrieved  by  the  name  of  a 
person  filing  an  allegation  through  the 
OSC  whistleblower  disclosure  channel: 
records  in  disciplinary  action  litigation 
files,  generally  retrieved  by  the  name  of 
the  person  charged  by  the  OSC  in 
litigation  before  the  MSPB;  and  records 
in  defensive  litigation  files,  generally 
retrieved  by  the  name  of  the  plaintiff  in 
the  action. 

The  OSC  is  revising  the  OSC/GOVT- 
1  system  of  records  to:  (1)  Update 
descriptions  of  individuals  covered  by 
the  system,  records  in  the  system 
(including  addition  of  specific  reference 
to  records  maintained  in  connection 
with  statutory  referrals  from  the  Labor 
Department  under  38  U.S.C,  4324.  the 
MSPB,  and  requests  and  decisions 
under  the  Freedom  of  Information  and 
privacy  Acts),  authority  for  maintenance 
of  the  system,  system  manager, 
retrievability  of  records,  access  controls, 
and  records  source  categories;  (2) 
update  legal  citations  shown  in  prior 
Federal  Register  notices,  and  (3)  make 
other  technical  corrections. 

The  OSC  also  proposes  to  revise 
routine  uses  of  information  in  the 
system  of  records  by:  (1)  amending  the 
description  of  current  routine  uses  "m" 
and  "n"  (to  conform  them  more  closely 
to  the  guidance  issued  by  the  Office  of 
Management  from  which  they  were 
derived,  most  notably  by  clarifying  that 
disclosures  may  also  be  made  in 
connection  with  litigation  in  which  the 
OSC  has  an  interest,  after  the  required 
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il>'tt>rniin,itinii  divscribed  in  the  current 
rniitirip  uses);  and  (2)  adding  a  new 
routine  use,  at  "q"  (allowing  disclosures 
(if  lutormation  to  the  news  media  and 
the  public  in  specified  circumstances, 
''\(;i'pt  to  the  extent  that  the  Special 
f  iDunsci  determines  that  disclosure  of 
•specific  latormdtion  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy). 

COMMENTS:  Interested  persons  may 
submit  comments  in  writing  to  the  OSC 
nn  the  proposed  revisions  and  additions 
of  routine  uses  shown  in  this  notice. 
Comments  should  be  sent  to  Marion  S. 
Berman  Bowytz.  Planning  and  Advice 
Division.  U.S  Office  of  Special  Counsel. 
1  7M)  M  Street.  NVV,  Suite  300, 
Washington  DC  2003B-4505  The 
revised  and  new  routine  uses  will 
become  effective  30  days  after 
[)ublication  of  this  notice,  unless 
1  liniments  received  by  the  OSC  before 
then  warrant  further  changes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marion  S  Berni.ui  Bo-.wt/..  I'.S.  Office 
of  Special  Counsel,  at  (202)  653-8971. 

OSC/GOVT-1 

SYSTEM  NAME: 

(LSCGOVT-l,  OSC  Complaint. 
Litigation  and  Political  Activity  Files. 

SYSTEM  location: 

Management  Division.  U.S.  Office  of 
Special  Counsel,  1730  M  Street.  NW., 
Suite  200.  Washington.  DC  20036-4.505. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  principal  categories  of 
indivitiuals  covered  bv  the  system  are 
perscms  filing  allegations  of  prohibited 
pt>rsonnel  prac:ti(;es.  improper  political 
.ictivity.  or  other  alleged  prohibited 
ac:tivities;  persons  identified  as  engaging 
or  participating  in  such  practices  of 
activities;  persons  filing  disclosures  of 
alleged  wrongdoing  bv  federal  agencies. 
and  persons  identified  as  engaging  or 
participating  in  such  wrongdoing; 
persons  charged  by  the  OSC  in 
disciplinarv  action  complaints  filed  by 
the  OSC  with  the  Merit  svstems 
Protection  Board  (MSPB)":  and  plaintiffs 
seeking  remedies  against  the  OSC  in 
litigation  related  to  the  performance  of 
its  official  functions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

( Correspondence  with  persons  (or  their 
representatives)  filing  allegations  of 
[irohihited  personnel  practices. 
unproptT  political  activity,  or  other 
prohibited  activities;  correspondence 
with  other  agencies,  entities,  or 
individuals  referring  matters  to  the  OSC 
tor  re\  jew  and/or  investigation:  exhibits 


and  other  documentation  from 
complainants,  governmental  entities  or 
other  third  parties:  interview  records, 
including  notes,  summaries,  or 
transcripts;  affidavits;  reports  or  other 
summaries  of  investigation;  factual  and 
legal  summaries  and  analyses; 
administrative  determinations;  referrals 
to  other  agencies  for  appropriate  action; 
records  created  or  compiled  in 
connection  with  litigation  by  or  against 
the  OSC,  or  pertinent  to  OSC  operations; 
requests  and  decisions  under  the 
Freedom  of  Information  and/or  Privacy 
Acts:  and  other  correspondence  and 
documents  arising  out  of  the 
performance  of  official  OSC  functions 
under  5  U.S.C. 1211-1221.  1501-1508. 
and  7321-7326:  38  U.S.C.  4324.  and 
other  applicable  law  or  regulation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  552.  552d.  1211-1221.  1501- 
1508,  and  7321-7326;  and  38  U.S.C. 
4324. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  disclose  the  fact  that  an 
allegation  of  prohibited  personnel 
practices  or  other  prohibited  activity  has 
been  filed: 

b.  To  disclose  information  to  the 
Office  of  Personnel  Management  (OPM) 
pursuant  to  Civil  Service  Rule  5.4  (5 
CFR  5.4),  or  to  obtain  an  advisory 
opinion  concerning  the  application  or 
effect  of  civil  service  laws,  rules, 
regulations  or  OPM  guidelines  in 
particular  situations; 

c.  To  disclose  to  the  Equal 
Employment  Opportunity  Commission 
or  any  other  agency  or  office  concerned 
with  the  enforcement  of  the 
antidiscrimination  laws,  information 
concerning  any  allegation  or  complaint 
of  discrimination  based  on  race,  color. 
religion,  sex.  national  origin,  age.  or 
handicapping  condition: 

d.  To  disclose  information  to  the 
MSPB  or  the  President  upon  the  filing 
or  referral  of  a  disciplinary  action 
complaint  against  an  employee  on  the 
basis  of  an  OSC  investigation; 

e.  To  disclose  information  to  an 
agency,  the  MSPB.  OPM,  and  the 
President  reporting,  under  5  U.S.C. 
1214,  the  results  of  investigations  which 
disclose  reasonable  grounds  to  believe  a 
prohibited  personnel  practice  has 
occurred,  exists,  or  is  to  be  taken; 

f.  To  disclose  information  to  Congress 
in  connection  with  the  submission  of  an 
annual  report  on  activities  of  the  Special 
Counsel: 

p.  To  disclose  information  to  any 
agency  or  person  regarding  allegations 
of  prohibited  personnel  practices  or 


other  prohibited  activity  or  prohibited 

political  activitv  filed  against  an  agency 
or  any  employee  thereof,  for  the 
purposes  of  conducting  an  investigation, 
in  transmitting  information  to  an  agency 
under  5  U.S.C.  1213(c)(1)  and  the  OSC 
procedures  established  thereunder;  or  to 
give  notice  of  the  status  or  outcome  of 
the  investigation; 

h.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
agency  decision  concerning  the  hiring 
or  retention  of  an  emplovee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit:  To 
disclose  information  to  the  Office  of 
Management  and  Budget  (0MB)  at  anv 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation,  as  set  forth  in 
0MB  Circular  No.  A-19: 

j.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  (macle  at 
the  request  of  that  individual); 

k.  To  furnish  information  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authoritv  of  44  U.S.C.  2904  and 
2906; 

1.  To  produce  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained  or 
for  related  work  force  studies; 

m  To  disclose  records  to  the 
Department  of  fustice  (DOJ)  when: 

(1)  The  OSC.  or 

(2)  Any  employee  of  the  OSC  in  his 
or  her  official  capacity,  or 

(3)  Any  employee  of  the  OSC  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
emplovee.  or 

(4)  The  United  States,  where  the  OSC 
determines  that  litigation  is  likely  to 
affect  the  OSC, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  DOJ  is  deemed  by  the 
OSC  to  be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  the 
OSC  determines  that  disclosure  of  the 
records  to  the  DOJ  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  of 
which  the  records  were  collected: 
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n.  To  disclose  records  maintained  by 
the  OSC  in  a  proceeding  before  a  court 
or  adjudicative  body  before  which  the 
OSC  is  authorized  to  appear,  when: 

(1)  The  OSC.  or 

(2)  Any  employee  of  the  OSC  in  his 
or  her  official  capacity, 

(3)  Any  employee  of  the  OSC  in  his 
or  her  individual  capacity  where  the 
OSC  has  agreed  to  represent  the 
employee,  or 

(4)  The  United  States,  where  the  OSC 
determines  that  litigation  is  likely  to 
affect  the  OSC, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  OSC 
determines  that  use  of  such  records  is 
relevant  and  necessary  to  the  litigation. 
pro\ided.  however,  that  the  OSC 
determines  that  disclosure  of  the 
records  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected; 

o.  To  disclose  information  to  the 
MSPB  to  aid  in  the  conduct  of  special 
studies  bv  the  Board  use  5  U.S.C. 
1204(a)(3); 

p.  To  disclose  information  to  the 
Office  of  Inspector  General  (OIG)  or 
comparablf  internal  inspection,  audit, 
or  oversight  office  of  an  agency  for  the 
purpose  of  facilitating  the  coordination 
and  conduct  of  investigations  and 
review  of  allegations  within  the  purview 
of  both  the  OSC  and  the  agency  OIG  or 
comparable  office;  and 

q.  To  disclose  information  to  the  news 
media  and  the  public  when  (1)  the 
matter  under  in\estigation  has  become 
public  knowledge.  (2)  the  Special 
Counsel  determines  that  disclosure  is 
necessary  to  preserve  confidence  in  the 
integritv  of  the  OSC  investigative 
process  or  is  necessary  to  demonstrate 
the  accountability  of  OSC  officers, 
employees,  or  individuals  covered  by 
this  system,  or  (3)  the  Special  Counsel 
determines  that  there  exists  a  legitimate 
public  interest  [e.g..  to  demonstrate  that 
the  law  is  being  enforced,  or  to  deter  the 
commission  of  prohibited  personnel 
practices,  prohibited  political  activity, 
and  other  prohibited  activity  within  the 
OSC's  jurisdiction),  except  to  the  extent 
that  the  Special  Counsel  determines  in 
any  of  these  situations  that  disclosure  of 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
pri\acv. 

POLICIES  AND  PRACTICES  FOR  STORAGE, 
RETRIEVAL.  ACCESS  CONTROLS.  RETENTION  AND 
DISPOSAL  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  a  variety 

of  media,  primarilv  consisting  of  file 


folders,  and  computer  storage 
equipment. 

RETRIEVABILfTY: 

Files  in  this  system  of  records  are 
retrievable  by  the  names  of  key 
individuals  or  agencies  involved  (e,g., 
complainants  or  requesters;  subjects 
identified  in  corrective  action  or 
disciplinary  proceedings,  warning 
letters,  or  other  determinations;  legal, 
congressional,  or  other  representatives 
or  points  of  contact;  key  witnesses), 
although  files  are  generally  retrieved  by 
the  name  of:  (a)  The  complainant 
alleging  a  prohibited  personnel  practice, 
improper  political  activity,  or  other 
activity;  (b)  the  person  filing  an 
allegation  through  the  OSC 
whistleblower  disclosure  channel;  (c) 
the  person  filing  an  allegation  of 
prohibited  political  activity;  (d)  the 
person  charged  by  the  OSC  in  litigation 
before  the  MSPB;  and  (e)  the  plaintiff  in 
litigation  against  the  OSC, 

SAFEGUARDS: 

Th(>se  records  are  located  in  lockable 
metal  file  cabinets  or  in  secured  areas, 
with  access  limited  to  those  personnel 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

NARA  keeps  records  about  prohibited 
personnel  practices  and  other 
prohibited  activity  for  three  years  after 
the  matter  or  case  is  closed,  or  for  six 
years  if  the  file  has  been  the  subject  of 
a  Freedom  of  Information  Act  request. 
NARA  is  responsible  for  disposal  of 
agency  records  pursuant  to  law  and 
regulation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Rec.ord.s  Mandgeinent  Oiiicer,  U.S. 
Office  of  Special  Counsel,  1730  M 
Street,  NVV,  Suite  216,  Washington.  DC 
20036-4505. 

NOTIFICATION  PROCEDURE: 

Indi\iduals  who  wish  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager.  To  assist  in  the 
process  of  locating  and  identifj'ing 
records,  individuals  should  furnish  the 
following: 

a.  Name  and  address; 

b.  Date  and  place  of  birth: 

c.  Social  Security  number; 

d.  A  description  of  the  circumstances 
under  which  records  may  have  been 
included  in  the  system. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure, 
above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  who  wish  to  contest 
records  about  them  should  contact  the 


system  manager,  identify  any 
information  they  believe  should  be 
corrected,  and  furnish  a  statement  of  the 
basis  for  the  requested  correction  along 
with  all  available  supporting  documents 
and  materials. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  a  variety  of  sources, 
consisting  of  complainants  or  others  on 
whose  behalf  allegations,  or  requests  for 
information,  have  been  submitted  or 
referred  to  the  OSC;  legal,  congressional, 
or  other  representatives  or  points  of 
contact;  other  government  bodies; 
witnesses  and  subjects  in  matters  under 
review;  principals  involved  in  litigation 
matters,  including  parties  and  their 
representatives;  and  other  persons  or 
entities  furnishing  information  pertinent 
to  the  discharge  of  functions  for  which 
the  OSC  is  responsible. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

a.  Complaint,  Litigation  and  Political 
Activity  files  containing  investigatory 
material  compiled  by  the  OSC  for  law 
enforcement  purposes  are  exempt  to  the 
extent  allowed  under  subsections  (k)(2) 
and  (5)  of  the  Privacy  Act.  This 
exemption  is  necessary  to  protect 
confidential  sources  and  facilitate  the 
voluntary  cooperation  of  witnesses 
during  inquiries  into  allegations  of 
prohibited  personnel  practices  or  other 
prohibited  activities. 

b.  Testing  or  examination  material 
compiled  by  the  OSC  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service  is  exempt  to  the  extent 
allowed  under  subsection  (k)(6)  of  the 
Privacy  Act.  This  exemption  is 
necessary  to  prevent  the  disclosure  of 
information  that  would  potentially  give 
an  individual  an  imfair  competitive 
advantage  or  diminish  the  utility  of 
established  examination  procedures. 

c.  The  OSC  reserves  the  right  to  assert 
exemptions  for  records  received  from 
another  agency  that  could  be  properly 
claimed  by  that  agency  in  responding  to 
a  request,  and  the  OSC  may  refuse 
access  to  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding,  pursuant  to  subsection 
(d)(5)  of  the  Privacy  Act, 

Dated:  November  2,  1999. 
Elaine  Kaplan, 
Special  Counsel. 
[FR  Doc.  99-30180  Filed  11-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD01-99-190] 

Lottery  for  Spectator  Craft  Viewing 
Anchorages  for  OPSAIL  2000/ 
International  Naval  Review  2000  (INR 
2000),  Port  of  New  York/New  Jersey 

agency:  Coast  Guard,  DOT. 

action:  Notice.  Request  for  applications. 

summary:  Coast  Guard  Activities  New 

Viirk  ^^'l'k.s  applications  from  owner/ 
Dperators  of  vessels  greater  than  25 
meters  (82  feet)  in  length  who  desire  to 
pATticipate  in  a  lottery  for  an  anchorage 
ptTniit  in  I  'ppt'r  \>\v  York  Bay  during 
(H'S.ML  iOOO  INK  2000  activities 
[)etween  June  29.  2000,  and  July  5,  2000. 
This  action  i>  n^f  ps^.i.rv  for  the  Captain 
iif  the  Port  \.\\  V   rk  'o  manage  the 
number  i)f  \  e-.->('ls  ttidt  will  be 
uithorized  to  am  h^r  in  the  temporary 
<iiu  hnr.iyfs  I'^tihiishdi  for  this  event 
,imi  [f  niak''  \hn^>'  -"ji.ctions  with  an 
ftputahle  m"tli.i(l,u,ii;\ .  This  action  is 
intended  lo  reduce  the  risk  of  vessel 
collisions  due  to  the  expected  large 
number  of  vessels  anc:hiired  in  close 
[)ri)\imitv  To  be  considered,  all 
applications  must  include  the  vessel 
tvpe.  name,  length,  beam,  draft,  air 
draft,  vessel  identification  number  or 
state  registration  number,  mailing 
address  and  phone  number.  Provide 
electronic  mail  address  and  facsimile 
number  if  available.  There  will  be  two 
separate  drawings  held  based  on  vessel 
lentilh. 

The  first  drawing  will  be  for  vessels 
greater  than  60  meters  (197  feet).  Vessels 
(  hosen  will  be  required  to  be  in  their 
designated  position  hv  2  a.m.  on  July  4, 
JOOO,  and  must  remain  in  position  for 
the  entire  OP.SAIL  2000/INR  2000  event. 
These  vessels  will  only  be  permitted  to 
depart  when  authorized  by  the  Captain 
of  the  Port  and  should  plan  on 
remaining  in  position  until  6  a.m.  on 
lulv  5.  2000.  Vessels  may  also  be 
required  to  ha\e  assist  vessel(s)  in 
attendance  as  determined  by  the 
Captain  of  the  Port  New  York.  The 
second  drawing  will  be  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet).  These  vessels  will  be 
rt'quired  to  be  in  position  bv  7  a.m.  Julv 
4.  2000  The  Captain  of  the  Port  New 
Ynvk  will  assign  as  many  anchorage 
permits  as  is  deemed  safe  due  to  the 
expected  large  amount  of  vessel  traffic 
in  the  Port  of  New  York/New  Jersey 
during  nPSAIL  2000/INR  2000. 

.\[)plications  must  be  submitted  to  the 
Waterwavs  Oversight  Branch  at  the 
address  under  ADDRESSES.  Persons 
wantin'4  acknnwi.'dgement  of  receipt  of 


their  application  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  Vessels  that  are  randomly 
chosen  to  receive  an  anchorage  permit 
will  be  notified  within  7  calendar  days 
of  the  drawing.  The  specific  anchorage 
location  for  each  vessel  will  be  provided 
at  a  later  date.  Depending  on  the 
number  of  applications  received, 
selection  of  lottery  winners  will  either 
be  by  hand-drawing  or  randomly 
selected  by  computer  program. 
Applications  must  be  sent  on  an  8'/2  x 
11  inch  or  size  A-4,  white  sheet  of 
paper.  Early  submission  will  not 
increase  the  chance  of  being  selected 
and  only  one  submission  per  vessel  will 
be  entered  into  the  lottery. 
DATES:  Applications  for  vessels  greater 
than  60  meters  (197  feet)  in  length  must 
reach  the  Coast  Guard  on  or  before 
January  5,  2000.  Applications  for  vessels 
between  25  meters  (82  feet)  and  60 
meters  (197  feet)  in  length  must  reach 
the  Coast  Guard  on  or  before  February 
1.  2000 

ADDRESSES:  Applications  may  be  mailed 
to  the  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  Staten  Island,  New- 
York  10305,  or  deliver  them  to  room  205 
at  the  same  address  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holida\  s 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.  Lopez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  (718)  354-4193, 
facsimile  (718)  354-4190. 

Dated:  November  9,  1999. 

R.E.  Bennis, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[FR  Dor,  99-30269  Filed  11-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  29797] 

FAA  Order  1050.1  E:  Environmental 
Impacts:  Policies  and  Procedures; 
Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Correction. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  issued  a  notice 
and  request  for  public  comment  on  a 
FAA  proposal  to  revise  its  procedures 
for  implementing  the  National 
Environmental  Policy  Act.  The  notice 
along  with  a  draft  of  the  procedures 
document  (draft  FAA  Order  1050. IE) 


were  published  in  the  Federal  Register 
(64  FR  55526:  October  13.  1999).  As 
published,  the  draft  Order  1050.iE 
contains  a  few  errors  that  are  in  need  of 
clarification.  The  following  corrections 
are  made  to  draft  Order  1050. IE: 

On  page  55527  at  the  bottom  of  the 
second  column  and  the  top  of  the  third 
column,  delete  the  te.xt  string  "Medium 
Approach  Lighting  System  with  a  REIL 
(MALSR/.SALSR)"  and  substitute  the 
following  in  lieu  thereof;  ■'Medium 
Intensity  Approach  Lighting  System 
with  Runway  Alignment  Indicator  Light 
System  (MALSR);  Simplified  Shortened 
.Approach  Lighting  System  with 
Runwav  Alignment  Indicator  Light 
System' (SSALSR);". 

On  page  55529,  Table  of  Contents, 

change  the  paragraph  heading  of 
paragraph  7  to  read   "More  Detailed 
Guidance:"  change  the  paragraph 
heading  of  paragraph  206  to  read 
"Special  Instructions:"  and  change  the 
Appendix  2  heading  from  "[Reserved]" 
to  "Policies  and  Procedures  for  Air 
Traffic  Environmental  Actions." 

On  page  55544,  in  item  no.  2  under 

the  heading  Equipment  and 
Instrumentation  Actions,  delete  the  text 
string  "Medium  .Approach  Lighting 
System  with  a  REIL  (MALSR/SALSR)" 
and  substitute  the  following  in  lieu 
thereof:  "Medium  Intensity  Approach 
Lighting  System  with  Runway 
Alignment  Indicator  Light  System 
(M.ALSRj:  Simplified  Shortened 
,-\pproach  Lighting  System  with 
Runwav  .-Mignment  Indicator  Light 
System  (SSALSR);". 

On  page  55545.  under  item  no.  19.  in 
both  sentences;  replace  the  word 
"TACAN"  with  the  text  "Ultra-High 
Frequency  Tactical  Air  Navigation  Aid". 

On  page  55594.  first  column  under 
the  heading  "Appendix  2,"  add  a  new- 
appendix  title  "Policies  and  Procedures 
for  .Air  Traffic  Environmental  Actions" 
prior  to  the  text  "(Reserved] '. 

On  page  55594.  under  "Appendix  3. 
.Airports  Environmental  Handbook 
5050.4A,"  delete  the  text  "5050. 4A" 
from  the  Appendix  3  heading;  and 
delete  the  last  sentence  of  paragraph  1. 

Draft  Order  1050  lE  may  be  accessed 
at  internet  address:  http:// 
www.aee.faa.gov/aee-200/10501e.htm 

Dated:  November  10,  1999. 
Paul  R.  Dykeman. 

Deputy  Director  of  Environment  and  Energy. 
[PR  Dnc.  99-,30266  Filed  11-18-99;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Issuance  of  Policy 
Memorandum  99-XX.  Issuance  of  an 
Experimental  Airworthiness  Certificate 
for  Show  Compliance  Flight  Testing  or 
Research  and  Development 

AGENCY:  Federal  Aviation 
Afinuni.stration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 


summary:  After  reviewing  a  1995 
guidance  memorandum,  it  has  been 
noted  that  changes  are  needed  to  better 
ensure  compliance  with  Title  14  Code  of 
Federal  Regulations  and  Title  49  of  the 
United  States  Code.  This  notice 
announces  the  availability  of  proposed 
Policy  Memorandum  (PVI)  99-XX  for 
review  and  comment.  The  purpose  of 
this  memorandum  is  to  address  the 
issuance  of  an  experimental 
airworthiness  certificate  to  perform  each 
flight  test  required  for  the  purpose  of 
showing  compliance  to  the 
airworthiness  regulations  or  for  research 
and  development.  To  add  clarification. 
the  PM  also  defines  the  differences  in  a 
show  compliance  flight  test  versus  an 
operational  flight  check  after 
installation  of  an  FAA-approved 
modification  or  alteration,  and 
emphasizes  showing  compliance 
through  analysis  and/or  ground  testing 
when  appropriate. 

DATES:  Comments  submitted  must  be 
rf(  .MVfd  no  later  than  January  18.  2000. 
ADDRESSES:  Copies  of  proposed  PM  99- 
XX  can  be  obtained  from  and  comments 
may  be  returned  to  the  following: 
Federal  Aviation  Administration. 
Production  and  .Mrworthiness 
Certification  Division.  AIR-200,  Room 
815.  800  Independence  Avenue.  SW.. 
Washington.  DC  znsqi 
FOR  FURTHER  INFORMATION  CONTACT: 
Loyal  Woodworth.  Federal  Aviation 
Administration.  Production  and 
.Airworthiness  Certification  Division. 
.■\IR-20U.  Room  815.  800  Independence 
Avenue.  SW..  Washington.  DC  20591, 
(202)  267-8361.  E-mail  address: 
!  I  i\a  I  wiK  1(1  wnrth@faa.gov. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  comment  on  the" 
proposed  PM  99-XX  listed  in  this 
notice,  by  submitting  such  written  data. 
views,  or  arguments  as  they  desire  to  the 
aforementioned  address.  Comments 
must  be  marked  "Comments  to  PM  99- 
XX."  The  Director.  Aircraft  Certification 
Ser\'ice.  will  consider  all 
communications  received  on  or  before 
the  closing  date,  before  issuing  the  final 
PM.  Comments  received  on  the 
proposed  PM  99-XX  may  be  examined 


before  and  after  the  comment  closing 
date  in  Room  815.  FAA  headquarter 
building  (FOB-lOA),  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
betwreen  8:30  a.m.  and  4:30  p.m. 

Section  21.181(a)(1)  of  Title  14  of  the 
CFR  states  that  a  standard  airworthiness 
certificate  remains  effective  as  long  as 
maintenance,  preventive  maintenance, 
and  alterations  are  performed  in 
accordance  with  14  CFR  parts  4  and  91. 
Section  91.407(a)(1)  .states  that  an 
aircraft  that  has  undergone 
maintenance,  preventive  maintenance, 
rebuilding,  or  aheration  may  not  be 
operated  unless  it  has  been  approved  for 
return  to  service  bv  a  person  authorized 
under  14  CFR  43.7.  and  the 
maintenance  record  entxv  required  by 
§§43.9  or  43.11  has  been  made.  The 
impact  of  the  above  regulations  is  that 
a  standard  airworthiness  certificate  for 
an  aircraft  that  has  undergone  alteration 
is  not  effective  until  the  aircraft  is 
returned  to  service  in  accordance  with 
part  43.  Operation  of  that  aircraft  prior 
to  return  to  service  would  violate  14 
CFR  91.203(a)(1)  and  49  U.S.C. 
44.711(a)(1),  because  there  would  not  be 
an  effective  airworthiness  certificate  for 
the  aircraft. 

Part  21  of  Title  14  contains  the 
requirements  for  amending  type 
certificates  and  for  issuing  supplemental 
type  certificates.  A  type  certificate  (TC) 
may  be  amended  (ATC)  for  the  purpose 
for  incorporating  a  major  change  into 
the  type  design;  a  supplemental  type 
certificate  (STC)  is  issued  for  a  major 
change  to  type  design  made  by  someone 
other  than  the  TC  holder  (although 
nothing  prohibits  the  TC  holder  from 
obtaining  an  STC).  In  order  to  issue  an 
ATC  or  STC,  the  FAA  must  find  that  the 
altered  product  complies  with  the 
airworthiness  standards  incorporated  in 
the  TC. 

In  many  instances,  a  flight  test  of  the 
altered  aircraft  is  required  in  order  to 
show  compliance  with  the  applicable 
airworthiness  requirements:  some 
regulations  specifically  require  flight 
testing.  A  major  alteration  must  be 
performed  in  accordance  with  FAA- 
approved  data  (see,  e.g.,  14  CFR 
§§  65.95(a)(1),  121.379(b),  135.437(b). 
and  145.51),  and  a  successful  flight  test, 
if  required,  is  necessary  for  the  FAA  to 
approve  the  data.  Because  the  flight  test 
is  performed  after  the  alterations  are 
made  to  the  aircraft,  but  before  the 
aircraft  is  returned  to  ser\'ice,  there  is  no 
effective  airworthiness  certificate  for  the 
aircraft  unless  the  FAA  issues  an  • 

experimental  airworthiness  certificate. 
The  FAA  issues  that  experimental 
certificate  under  14  CFR  §  21.191(b). 


Experimental  certificates  for  showing 
compliance  with  regulations. 

In  addition,  an  aircraft  may  be  altered 
for  the  purpose  of  conducting  research 
and  development.  For  the  purpose  of 
conducting  that  kind  of  flight  before 
returning  the  aircraft  to  service  in  its 
unaltered  state,  the  FAA  will  issue  an 
experimental  certificate  under  14  CFR 
§21. 191(a).  Experimental  certificates  for 
research  and  development.  Similarly, 
aircraft  may  be  flown  after  a  major 
alteration  or  major  repair  is  made  to  it. 
but  before  the  aircraft  is  returned  to 
ser\'ice;  in  that  case,  and  experimental 
airworthiness  certificate  or  another 
special  airworthiness  certificate  is 
issued. 

The  1995  guidance  memorandum.  No. 
95-4,  Issuance  of  Experimental 
Certificates  for  Flight  test  of  Modified 
Aircraft,  dated  March  7,  1995. 
improperly  described  situations  where 
an  aircraft  with  a  major  alteration 
"could"  be  operated  "under"  its 
standard  airworthiness  certificate  before 
it  was  returned  to  service.  That  part  of 
the  memorandum  was  contrar\'  to  the 
regulatorv'  and  statuton,^  requirements 
described  above.  Proposed  Policy 
Memorandum  No.  99-XX  would  cancel 
95—4.  and  would  provide  correct 
guidance  to  FAA  field  offices  that  deal 
offices  that  deal  with  applications  for 
ATCs  and  STCs. 

Part  of  the  confusion  created  by  95- 
4  was  because  it  did  not  adequately 
explain  the  difference  between  the 
above-described  flight  test  for  showing 
compliance  with  regulations,  and  the 
"operational  flight  check"  required  by 
14  CFR  §91 .407(b).  Section  91.407(b) 
states  (in  pertinent  part): 

No  person  may  carry  any  person  (other 
than  crewmembers)  in  an  aircraft  that  has 
been  ♦   *   •  altered  in  a  manner  that  may 
have  appreciably  changed  its  flight 
characteristics  or  substantially  affected  its 
operation  in  flight  until  an  appropriately 
rated  pilot  with  at  least  a  private  pilot 
certificate  flies  the  aircraft,  makes  an 
operational  check  of  the  *   *   *  alternation 
made,  and  logs  the  flight  in  the  aircraft 
records. 

(In  addition,  paragraph  (c)  of  §91.407 
provides  an  exception  to  paragraph  (b). 
where  ground  tests  and/or  inspections 
show  conclusively  that  the  alteration 
has  not  appreciably  changed  the  flight 
characteristics  or  substantially  affected 
the  flight  operation  of  the  aircraft.) 

As  noted  above,  paragraph  (a)  of 
§  91.407  prohibits  all  persons  from 
operating  an  altered  aircraft  prior  to 
return  to  service;  in  contrast,  paragraph 
(b)  addresses  operation  of  the  aircraft 
with  passengers  aboard.  Thus, 
paragraph  (b)  of  §  91.407  is  premised  on 
the  operator  of  the  aircraft  complying 
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with  paragraph  (a),  and  the  flight  check 

rt'ciuirod  by  paragraph  (b)  is  conducted 
riftcr  thf  aircraft  is  returned  to  service. 
After  the  aircraft  is  returned  to  service, 
the  standard  .linvorthiness  certificate  is 
effective,  and  there  is  no  need  for  an 
experimental  airworthiness  certificate  to 
he  issued  for  the  operational  flight 
check. 
Issued  in  Washington.  DC.  on  November 

Krank  P.  Paskiewicz, 

Manager.  Production  and  Airworthiness 

Certification  Division.  AlR-200. 

IFR  Dor.  99-30267  Filed  11-18-99;  8:45  am) 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  FHWA-98-4370] 

Transportation  Equity  Act  for  the  21st 
Century  (TEA-21);  Implementation  of 
the  Transportation  and  Community 
and  System  Preservation  Pilot 
Program 

agency:  Federal  Highway 
.\dmini.stration  (FHWA),' DOT. 
ACTION:  .Notice;  request  for  applications 
for  Fiscal  Year  (FY)  2001  Transportation 
and  Community  and  System 
F'reservation  grants;  request  for  FY  2001 
TCSP  research  proposals:  request  for 
comments  on  program  implementation 
and  research  needs. 

summary:  This  document  provides 
guidance  on  section  1221  of  the 
Transportation  Equitv  Act  for  the  21st 
Centurv  (TEA-21).  which  established 
the  Transportation  and  Community  and 
.Svstem  Preservation  Pilot  (TCSP) 
Program  The  TC^SP  provides  funding 
for  grants  and  research  to  investigate 
rtnii  address  the  relationship  between 
transportation  and  community  and 
svstem  preser\'ation.  The  .States,  local 
governments,  metropolitan  planning 
organizations  (MPOs).  tribal 
governments,  and  other  local  and 
regional  public  agencies  are  eligible  for 
discretionary  grants  to  plan  and 
implement  transportation  strategies 
which  improve  the  efficiency  of  the 
transportation  system,  reduce 
envinmmentai  impacts  of 
transportation,  reduce  the  need  for 
costlv  future  public  infrastructure 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identif\'  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals  FY  2001  is  the  third 
year  of  the  TCSP  program. 


The  FHWA  seeks  requests  for  FY  2001 
TCSP  grants,  recommendations  for  FY 
2001  TCSP  research,  and  public 
comments  from  all  interested  parties 
regarding  implementation  of  the  TCSP 
program  and  research  related  to  the 
program  in  FY  2001  and  beyond. 
DATES:  Applications  for  FY  2001  grants 
should  be  received  in  the  appropriate 
FHWA  Division  Office  by  January  31, 
2000.  Recommendations  for  FY  2001 
TCSP  research  activities  also  should  be 
received  in  the  FHWA's  Office  of 
Planning  and  Environment  by  January 
31,  2000.  Comments  on  program 
implementation,  research  needs,  and 
priorities  should  be  received  by  the 
DOT  Docket  Clerk  on  or  before  January 
31.  2000. 

ADDRESSES:  Grant  requests  should  be 
submitted  to  the  FHWA's  Division 
Office  in  the  State  of  the  applicant. 
Division  addresses  and  telephone 
numbers  are  provided  in  an  attachment 
to  this  notice.  Research 
recommendations  should  be  submitted 
to  the  Office  of  Human  Environment, 
Planning  and  Envirorunent.  Federal 
Highway  Administration,  400  Seventh 
Street.  SW.,  Washington,  DC.  20590. 

Your  signed,  written  comments  on 
program  implementation  should  refer  to 
the  docket  number  appearing  at  the  top 
of  this  notice  and  you  should  submit  the 
comments  to  the  Docket  Clerk.  U.S. 
DOT  Dockets,  Room  PL-^01,  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  Those  desiring 
notification  of  receipt  of  comments 
should  include  a  self-addressed, 
stamped  envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  B.  Petty,  Office  of  Human 
Environment,  Planning  and 
Environment,  (HEPH).  (202)  366-0106; 
or  Mr.  S.  Reid  Alsop,  Office  of  the  Chief 
Counsel,  (HCC-31),  (202)  366-1371. 
Federal  Highway  Administration,  400 
Seventh  Street  SW.,  Washington  DC. 
20590.  Office  hours  are  from  8:00  a.m. 
to  5:00  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

All  comments  received  by  the  U.S. 
DOT  Dockets,  Room  PL-401.  are 
available  through  the  Docket 
Management  System  internet  web  site 
at:  http://dms.dot.gov. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 


Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at:  http:/ /v\,'ww.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  database  at:  http:// 
v^'wxv.access. gpo.gov/nara.  Information 
is  also  available  on  the  FHWA  Web  page 
at :  b ttp .//ivvvM'. /?j wa . dot.gov/ 
programs.html  or  the  TCSP  web  site  at: 
http://tcsp-fhvva.volpe.dot.gov/. 

Background 

Section  1221  of  the  TEA-21  (Public 
Law  105-178.  112  Stat.  107  (1998)) 
established  the  TCSP.  The  Department 
of  Transportation's  Strategic  Plan 
(1997-2003)  includes  a  series  of  goals 
related  to  safety,  mobility  and  access, 
economic  growth  and  trade, 
enhancement  of  communities  and  the 
natural  environment,  and  national 
security.  The  TCSP  pilot  program 
furthers  each  of  these  goals  and 
provides  funding  for  grants  and  research 
to  investigate  and  address  the 
relationship  between  transportation  and 
community  and  system  preservation.  By 
funding  innovative  activities  at  the 
neighborhood,  local,  metropolitan, 
regional,  and  State  levels,  the  program 
is  intended  to  increase  the  knowledge  of 
the  costs  and  benefits  of  different 
approaches  to  integrating  transportation 
investments,  community  preservation, 
land  development  patterns,  and 
environmental  protection.  It  will  enable 
communities  to  investigate  and  address 
important  relationships  among  these 
many  factors. 

The  TCSP  program  offers  the  States, 
local  governments.  MPOs.  tribal 
governments,  and  other  public  agencies 
the  opportunity  to  develop,  implement 
and  evaluate  current  preservation 
practices  and  activities  that  support 
these  practices,  as  well  as  to  develop 
new  and  innovative  approaches  to  meet 
the  purposes  of  the  TCSP  grant  program 
(see  Section  II).  Funding  for  the  TCSP 
was  authorized  at  S25  million  per  year 
for  FYs  2000  through  2003  by  TEA-21. 
The  Administration  s  FY  2000  budget 
proposed  increased  funding  for  TCSP  to 
S50  million  as  part  of  the  President's 
Livability  Initiative.  Under  the 
Department  of  Transportation  and 
Related  Appropriations  Act.  FY  2000, 
(Public  Law  106-69.  113  Stat.  986 
(1999)).  the  Congress  authorized  S25 
million  for  39  special  projects  and 
provided  an  additional  SIO  million  to 
the  TCSP  to  fund  FY  2000  applications. 
The  FHWA  received  292  grant  proposals 
for  FY  2000  which  are  being  reviewed. 
FY  2000  awards  are  planned  to  be  made 
in  December  1999. 

This  notice  includes  three  sections: 
Section  I— TCSP  Program  Information; 


Section  II— Requests  for  FY  2001  TCSP 
Grants:  and  Section  III — 
Recommendations  for  FY  2001  TCSP 
Research. 

Section  I:  TCSP  Program  Information 

Introduction 

The  TCSP  provides  funding  for  grants 
and  research  to  investigate  and  address 
the  relationship  between  transportation 
and  community  and  system 
preservation.  States,  local  governments, 
tribal  governments,  and  MPOs  are 
eligible  for  discretionary  grants  to  plan 
and  implement  strategies  which 
improve  the  efficiency  of  the 
transportation  system,  reduce 
environmental  impacts  of 
transportation,  reduce  the  need  for 
costly  future  public  infrastructure 
investments,  ensure  efficient  access  to 
jobs,  services  and  centers  of  trade,  and 
examine  development  patterns  and 
identif\'  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  these  goals.  Through  the  TCSP. 
States,  local  governments,  and  MPOs 
implement  and  evaluate  current 
preservation  practices  and  activities  that 
support  these  practices,  as  well  as 
develop  new  and  innovative 
approaches.  FY  2001  is  the  third  year  of 
the  TCSP  program. 

The  TCSP  supports  the 
Administration's  high  priority  goals  to 
encourage  the  development  of  livable 
communities.  Within  the  context  of 
livable  communities,  reduction  of 
greenhouse  gas  emissions  in  the 
transportation  sector  is  one  focus  for  the 
TCSP. 

Purposes 

Section  1221  of  TEA-21  identifies 
five  purposes  for  TCSP  projects.  The 
purposes  are  broad  and  include 
transportation  efficiency,  environment, 
access  to  jobs,  services,  and  centers  of 
trade,  efficient  use  of  existing 
infrastructure,  and  land  development 
patterns.  A  key  element  of  TCSP  is 
•'xpioring  the  link  between 
transportation  and  land  development 
patterns.  The  FHVVA  is  looking  for 
innovative  approaches  to  test  and 
evaluate  the  effectiveness  of  integrating 
land  use  planning  and  transportation 
planning  to  meet  the  purposes  of  TCSP. 

Innovation 

The  TCSP  is  a  small  pilot  program 
developing  and  testing  new  strategies 
for  use  by  State  and  local  agencies 
nationwide  in  their  ongoing 
transportation  programs.  Funding  in 
TCSP  is  not  intended  to  implement 
community  preservation  practices 
nationwide,  but  to  plan,  implement,  and 
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test  new  approaches  meeting  the  TCSP 
program  goals.  As  a  pilot  program,  the 
TCSP  provides  the  opportunity  for 
agencies  to  support  and  encourage  non- 
traditional  approaches,  and  for 
communities  to  exchange  experiences 
on  new  transportation  and  community 
preservation  strategies. 

Evaluation  and  Results 

Evaluation,  a  key  component  of  the 
TCSP,  requires  projects  to  identify  the 
expected  results  of  the  project  activities, 
and  apply  objective  measures  to  and 
measure  their  outcomes  and  results. 
This  is  critical  to  the  success  of  the  pilot 
program.  Only  through  evaluation,  with 
descriptions  of  expectations  and 
documentation  of  results,  will  other 
communities  be  able  to  learn  from  the 
projects  and  apply  the  lessons  learned. 
Clearly,  stating  the  project's  objectives 
and  activities  and  anticipated  results  are 
important  for  successful  proposals,  as 
are  demonstration  of  how  results  will  be 
measured,  and  how  evaluation 
information  will  be  made  available  to  a 
national  audience  (e.g.,  through  reports, 
web-sites,  new  models,  etc.).  In 
addition,  successful  proposals  should 
include  a  schedule  of  the  project's  major 
milestones  for  undertaking  completing 
the  project,  and  conducting  project 
evaluation. 

Partnerships 

The  TCSP  encourages  public  and 
private  participation  in  proposed 
projects.  In  addition.  TCSP  encourages 
including  non-traditional  partners  on 
the  project  team.  The  type  and  scope  of 
the  project  will  determine  the  best  mix 
of  partners  and  whether  these  should 
include  members  of  the  general  public, 
as  well  as  environmental,  community, 
business,  and  other  groups.  The  roles 
and  functions  of  the  partners  should 
also  be  explained. 

FY  2000  TCSP  Program 

In  response  to  the  May  10.  1999, 
Federal  Register  notice  (64  FR  25098- 
25114)  requesting  applications  for  TCSP 
funding,  the  FHWA  received  292 
applications  from  48  States  and  the 
District  of  Columbia  for  $151  million.  A 
complete  list  of  the  applicants  is 
available  on  the  TSCP  web  site:  http:// 
tcsp-fhwa.volpe.dot.gov/ .  Under  the  FY 
2000  DOT  Appropriations  Act,  Congress 
authorized  $25  million  for  39'special 
projects  and  provided  an  additional  $10 
million  to  the  TCSP.  The  FHWA 
received  292  grant  proposals  for  FY 
2000.  These  proposals  are  being 
reviewed  and  awards  are  plaimed  to  be 
made  in  December  1999. 


TCSP  Resource  Working  Group 

The  DOT  established  the  TCSP  in 
cooperation  with  other  Federal  agencies. 
State,  regional,  and  local  governments. 
The  FHWA  is  administering  the 
program  and  established  a  working 
group  to  assist  with  program  direction. 
Representatives  from  the  Federal  Transit 
Administration  (FTA),  the  Federal 
Railroad  Administration  (FRA).  the 
Research  and  Special  Programs 
Administration/Volpe  Center  (RSPA). 
the  Office  of  the  Secretary  of 
Transportation  (OST),  the 
Environmental  Protection  Agency 
(EPA),  and  the  Department  of  Housing 
and  Urban  Development  (HUD)  are 
essential  partners  in  this  effort. 

Summary  of  Comments  to  the  Docket 

The  May  10,  1999,  Federal  Register 
notice  requested  comments  on  the  TCSP 
program  implementation  in  FY  2000 
and  beyond.  The  complete  docket  may 
be  viewed  at  the  locations  provided 
under  the  captions  ADDRESSES  and 
Electronic  Access  in  the  preamble.  The 
following  organizations  submitted 
comments  to  the  docket  (FHWA-98- 
4370):  a  combined  letter  on  behalf  of  the 
Idaho,  Montana.  North  Dakota  and 
Wyoming  State  Transportation 
Departments  and  a  letter  from  the  State 
of  California  Department  of 
Transportation.  The  most  significant 
comments  are  summarized  below. 

1.  Define  the  role  of  State  and  local 
agencies  in  the  application  process. 

Comment:  Several  States  recommend 
that  regional  and  local  government 
applicants  pass  applications  through  the 
appropriate  State  DOT  or  MPO  for 
endorsement  and  approval  to  ensure 
that  the  proposals  meet  the  needs 
identified  in  existing  plans  and  to 
reduce  the  possibility  of  duplication. 
Response:  The  FHWA  continues  to 
emphasize  the  importance  of  project 
applicants  coordinating  with  the 
appropriate  State  DOT  or  MPO.  Such 
coordination  is  indicative  of  well 
planned  project  proposals  and  project 
partnerships.  Applicants  are  encouraged 
to  coordinate  and  fo.-m  partnerships 
with  their  State  DOT  and  MPO. 
Applications  to  date  have  shown  such 
coordination. 

2.  The  TCSP  program  and  funding 
applicants  should  be  consistent  with 
and  respect  the  State  and  MPO  planning 
processes  rather  than  attempting  to 
redesign  the  existing  processes. 

Comment:  The  TCSP  proposals 
should  be  consistent  with  and 
supported  by  statewide  and 
metropolitan  planning  processes.  The 
commenters  expressed  concern  that  the 
TCSP  pilot  could  circumvent  the 
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existing;  planning  processes  and 
prcipf)sed  that  the  FHWA  should  require 
all  applicants  to  include  written 
( (infirmation  or  endorsement  from  the 
applicable  State  or  MPO. 

Hf'sponsp-  The  FHWA's  commitment 
t(i  \\w  transportation  planning  process  is 
established  hv  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Publu  [,aw  102-240.  105  Stat. 
mi4  (1991))  and  theTEA-21.  As 
elaborated  under  Section  II  below,  the 
TCSP  is  committed  to  enhancing  the 
existing  planning  processes — not  to 
weakening  them 

Section  II:  Request  for  FY  2001  TCSP 
Grants 

Introduction 

The  grants  funded  under  the  TCSP 
program  will  develop,  implement,  and 
evaluate  transportation  strategies 
supporting  transportation  and 
communitv  and  system  preservation 
practices  which  incorporate  beneficial 
short-and  long-term  environmental, 
economic,  and  social  equity  effects  to 
help  build  livable  communities. 

Application  Process 

Applicants  are  to  submit  a  15-page 
application  using  the  format  identified 
under  Attac:hment  I  to  this  notice.  The 
FHWA  and  a  multi-agency  technical 
review  panel  will  review  the 
applications  before  making 
reccmimendations  to  the  Federal 
Highway  Administrator  and  the  USDOT 
Secretary  for  final  approval. 

Funds  Availability 

Applicants  should  recognize  that  the 
TCSP  has  limited  funding  with  a  high 
application  volume  and  should  develop 
their  budgets  accordingly.  In  FY  1999. 
several  applicants  received  less  funding 
than  requested  which  caused  them  to 
reevaluate  and  redefine  their  project's 
scope.  The  FHWA  sees  this  as  a  reality 
based  on  the  program  applicants' 
funding  requests  as  related  to  the  funds 
available. 

It  is  appropriate  for  applicants  to 
request  TC^SP  support  for  a  smaller 
innovative  portion  of  a  larger  project 
which  can  be  funded  under  other 
transportation  funding.  This  may  also 
help  increase  the  l(i(  al  matching  share 
committed  to  the  pro]ect.  a  factor  in 
project  selection   In  addition,  leveraging 
other  Federal  funds  (e.g..  EPA,  HUD.  or 
other  highway  and  transit  funding)  as 
part  of  a  larger  project  will  also 
demonstrate  local  commitment  to  the 
project. 

Crants  mav  be  spent  over  a  period  of 
up  to  two  vears,  but  no  commitment  can 
be  made  for  subsequent  years  of  grant 


awards.  Thus,  phased  projects  should 
stand  alone  and  be  capable  of  being 
implemented  and  producing  results  in 
each  phase. 

Eligible  Recipients 

State  agencies,  MPOs,  tribal 
governments,  and  units  of  local 
governments  recognized  by  a  State  are 
eligible  recipients  of  TCSP  grant  funds. 
This  includes  towns,  cities,  public 
transit  agencies,  air  resources  boards, 
school  boards,  and  park  districts,  but 
not  neighborhood  groups  or  developers. 
While  non-governmental  organizations 
are  not  eligible  to  receive  TCSP  funds 
under  section  1221  of  TEA-21,  these 
organizations  are  encouraged  to  form 
partnerships  with  an  eligible  recipient 
as  the  project  sponsor. 

States  or  MPOs  may  be  both  a  project 
sponsor  and  endorse  other  activities 
proposed  and  submitted  by  a  local 
government  within  its  boundary.  A 
State  or  MPO  may  consider  packaging 
related  activities  for  submittal  as  one 
larger  grant  request  in  coordination  with 
the  respective  project  applicants. 

Grant  Program  Purposes 

Activities  funded  under  TCSP  should 
address  and  integrate  each  of  the 
purposes  of  the  program  listed  below. 
Priority  will  be  given  to  those  proposals 
which  most  clearly  and 
comprehensively  meet  and  integrate  the 
purposes  and  are  most  likely  to  produce 
successful  results.  How  well  proposed 
projects  achieve  each  of  these  purposes 
will  be  a  principal  criterion  in  selecting 
proposals  for  funding.  Applicants 
should  develop  proposals  that 
specifically  address  these  purposes. 
Grant  proposals  should  address  how 
proposed  activities  will  meet  and 
integrate  all  of  the  following: 

1.  Improve  the  Efficiency  of  the 
Transportation  System 

Proposals  for  TCSP  activities  should 
identify,  develop,  and  evaluate  new 
strategies  and  measures  of 
transportation  efficiency  that  are  based 
on  maximizing  the  use  of  existing 
community  inirastructure,  such  as, 
highways,  railroads,  transit  systems  and 
the  built  environment.  Proposals  should 
address  the  transportation  system  as  a 
whole  rather  than  focusing  on  one  mode 
of  transportation.  This  may  include  for 
example,  improving  the  integration  of 
various  modes  of  travel,  such  as, 
highway,  transit,  pedestrian,  bicycling, 
and  rail  or  improving  the  efficiency  of 
port,  rail  and  highway  connections  for 
freight  and  jobs.  Performance  measures 
should  include  a  focus  on  movement  of 
people  and  goods  and  access  rather  than 
movement  of  automobiles,  and  on 


services  provided  rather  than  vehicle 
miles  traveled. 

2.  Reduce  the  Impacts  of  Transportation 
on  the  Environment 

Proposals  for  TCSP  activities  should 
explore  the  long-term  direct  and 
indirect  social,  economic,  and 
environmental  impacts  of  transportation 
investments  on  the  natural  and  built 
environment.  Consideration  of 
environmental  factors  should  not  be 
limited  to  air  quality  but  should  also 
address,  if  appropriate,  ecosystems, 
habitat  fragmentation,  water  quality,  as 
well  as  community  and  cultural  issues 
such  as  disadvantaged  populations  and 
environmental  justice.  Performance 
measures  should  relate  the  results  of 
TCSP  activities  to  the  larger  community, 
regional  en\ironment,  and  the 
transportation  system. 

3.  Reduce  the  Need  for  Costly  Future 
Public  Infrastructure 

Proposals  for  TCSP  activities  should 
describe  how  they  will  reduce  the  need 
for  costly  future  public  infrastructure 
investment  or  create  tools  and 
techniques  to  measure  these  savings 
over  the  life  cycle  of  the  activities. 
Performance  measures  should  include 
projected  life  cycle  savings  obtained 
through  avoiding  future  investments  or 
maintenance. 

4.  Ensure  Efficient  Access  to  Jobs, 
Services  and  Centers  of  Trade 

Proposals  for  TCSP  activities  should 
clearly  demonstrate  how  they  improve 
efficient,  affordable  access  to  jobs, 
services,  and  centers  of  trade  and 
address  benefits  for  disadvantaged 
populations.  This  could  also  include  the 
use  of  new  technologies  that  increase 
access  for  people  and  businesses  while 
reducing  the  need  to  travel.  Performance 
measures  should  include  improved 
access  to  jobs  and  services,  and 
improved  freight  movements. 

5.  Encourage  Private  Sector 
Development  Patterns 

Proposals  for  TCSP  activities  should 
identify  and  test  effective  strategies  to 
encourage  private  sector  investments 
that  result  in  land  development  patterns 
that  help  meet  the  goals  of  this  pilot     . 
program.  Effectively  linking  land  use 
and  transportation  is  a  key  feature  of 
TCSP.  Performance  measures  should 
demonstrate  and  permit  monitoring  of 
changes  in  development  patterns  and 
private  sector  investment  trends  or 
opportunities  resulting  from  TCSP- 
related  activities. 
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Grant  Priorities 

In  addition  to  meeting  the  purposes  of 
the  TCSP  as  discussed  above,  grant 
applications  are  evaluated  on  the 
following  factors: 

1.  A  Demonstrated  Commitment  of  Non- 
Federal  Resources 

Although  matching  funds  are  not 
required,  priority  will  be  given  to 
projects  which  leverage  non-Federal 
funds  and  take  advantage  of  in-kind 
contributions,  such  as.  maintenance 
agreements,  land  donations,  and 
volunteer  time.  The  contribution  of 
local  funds  and  resources  for  a  project 
demonstrates  local  commitment  to  a 
project  and  indicates  the  likelihood  that 
it  will  be  fully  implemented.  In  addition 
to  non-Federal  funds,  applicants  are 
encouraged  to  pursue  other  Federal 
resources  to  support  Livability 
Initiatives  such  as  Transportation 
P^nhancement,  Congestion  Management 
and  Air  Quality  funds,  as  well  as  HUD, 
EPA.  DOI.  and  other  programs.  A 
description  of  the  President's  Livability 
Initiative  can  be  found  on  the  White 
House  Web  site: 

http://vvww.livablecommunities.gov/. 

2.  An  Evaluation  Component 

The  plan  to  evaluate  the  project's 
objectives  and  outcomes  is  a  kev 
element  of  the  grant  proposal.  The 
evaluation  plan  should  include  goals, 
expected  outcomes,  measures, 
evaluation  methodologies,  major 
evaluation  milestones  and  deliverables 
fur  the  project.  See  the  discussion  on 
Evaluation  in  this  section. 

3.  An  Equitable  Distribution  of  Grants 
With  Respect  to  a  Diversity  of 
Populations  • 

The  FHWA  will  ensure  the  equitable 
geographic  and  demographic 
distribution  of  funds.  Applicants  should 
identify  and  describe  who  will  be 
served  by  the  project. 

4.  Demonstrated  Commitment  to  Public 
and  Private  Involvement  Including  the 
Participation  of  Non-Traditional 
Partners  in  the  Project  Team 

Such  partners  might  include  public 
utility  operators,  social  services 
agencies,  communitv  groups, 
environmental  organizations,  non-profit 
organizations,  public  health  agencies, 
private  land  development  organizations, 
and  real  estate  investors.  The  TCSP  also 
envisions  non-traditional  partners  as 
active  players  on  the  project  team  who 
help  develop  the  project's  assumptions 
and  scenarios.  In  the  proposal, 
applicants  should  describe  the  roles  and 
commitments  of  all  their  partners. 


Applicant  Category 

The  TCSP  was  intended  to  support 
localities  which  have  already  begun 
preservation  practices  and  to  encourage 
those  areas  just  starting  these  practices. 
The  legislation  referred  to  the  types  of 
grants  being  requested  as 
implementation  grants  and  planning 
grants  respectively.  To  clarify  these 
terms,  the  following  definitions  will  be 
used:  (a)  those  just  beginning  to  start 
community  preservation  practices — 
initial  stage,  or  (b)  those  who  have 
already  initiated  transportation  related 
community  preservation  programs  and 
policies— advanced  stage.  The  latter 
category  includes  those  who  have 
coordinated  with  State  and  locally 
adopted  preservation  and  development 
plans:  integrated  transportation  and 
community  and  system  preservation 
practices:  promoted  investments  in 
transportation  infrastructure  and 
transportation  activities  that  minimize 
adverse  environmental  impacts  and 
lower  total  life  cycle  costs:  or 
encouraged  private  sector  investments 
and  innovative  strategies  that  address 
the  purposes  of  the  TCSP  program. 

Eligible  Activities 

Activities  eligible  for  TCSP  funding 
include  activities  eligible  for  Federal 
highway  and  transit  funding  (title  23, 
U.S.C,  or  chapter  53  of  title  49.  U.S.C.) 
or  other  activities  determined  by  the 
Secretary  to  be  appropriate.  This  allows 
a  broad  range  of  transportation  activities 
to  be  funded.  Grants  will  be  awarded  for 
new  and  innovative  transportation 
activities  meeting  the  purposes  of  the 
TCSP  program,  but  remain  unfunded 
under  the  current  Federal-aid  program. 


Strategic  Priorities 

Grants  will  be  awarded  for  activities 
which  meet  the  purposes  of  the  program 
described  above  and  are  innovative  and 
can  be  replicated  by  others.  The  goal  of 
the  TCSP  is  to  develop  a  broad  range  of 
strategies  for  urban,  suburban,  and  rural 
communities  which  help  promote 
liveable  communities  through 
transportation  investments  and 
operations.  The  legislative  language  that 
created  TCSP  is  general  and  provides 
States.  MPOs,  tribal  governments,  and 
local  agencies  flexibility  to  create 
innovative  approaches  to  address  the 
goals.  As  the  program  evolves,  the 
FHWA  will  use  individual  project 
evaluations  conducted  by  grantees,  the 
results  of  research,  and  overall  program 
evaluation  to  determine  the  strategic 
priorities  for  TCSP.  Therefore,  rather 
than  setting  specific  strategic  priorities, 
the  FHWA  is  providing  information 
about  previously  funded  projects  with 


suggestions  to  prospective  applicants  of 
FHWA's  interest  areas.  The  FHWA 
continues  to  seek  additional  strategies 
that  are  innovative  and  can  be 
replicated  by  others. 

Applicants  should  highlight 
innovative  and  unique  aspects  of  their 
proposals,  and  how  the  results  of  their 
proposal  will  further  the  purposes  of  the 
TCSP.  Applicants  also  should  not  seek 
to  duplicate  previously  fimded  activities 
unless  there  is  a  significant  change  in 
the  scope,  application,  or  results  of  the 
strategy. 

The  FHWA  is  also  interested  in 
proposals  which  measure  the  results 
and  broad  impacts  on  communities  of 
current  preservation  practices  including 
urban  growth  boundaries,  infill 
development,  and  land  use  changes. 
Other  areas  that  may  be  considered 
include  integrating  community  health 
and  safety  goals  with  transportation  to 
promote  livable  communities;  planning 
or  implementing  regional  and  local 
strategies  to  mitigate  greenhouse  gas 
emissions;  using  technology  and 
communications  that  provide  people 
and  businesses  with  improved  access  to 
goods  and  services  to  promote  livable 
communities;  and  enhancing  intermodal 
and  freight  access  to  promote  economic 
growth  and  access  to  jobs  in 
communities. 

The  FHWA  is  particularly  interested 
in  supporting  projects  that  are  ready  to 
begin  and  have  plans  to  collect  and 
document  results  that  can  be  shared 
with  others  quickly  and  successfully. 
The  proposal  should  highlight  when  the 
proposal  would  be  initiated  and  when 
results  are  expected. 

Evaluation 

Every  proposal  funded  under  the 
grant  program  should  include  a 
description  of  the  applicant's  plans  for 
monitoring,  evaluating,  and  analyzing 
the  project  and  provide  the  results  of  the 
analysis  to  the  FHWA.  This  information 
is  necessary  to  provide  an  opportunity 
for  the  DOt.  States,  MPOs.  and  local ' 
governments  to  learn  more  about  the 
practical  implications  of  integrating 
land  development,  transportation,  and 
environmental  decisionmaking — what 
works  and  what  doesn't  and  why  for 
each  project.  The  grant  request  may 
include  funding  for  travel  for  one 
representative  to  attend  two  national 
workshops  to  present  the  plans,  status, 
and  results  of  the  project. 

The  measures  used  to  evaluate  project 
results  should  be  based  on  the  goals  and 
objectives  of  the  project.  In  addition  to 
individual  project  evaluations,  an 
overall  program  evaluation  will  be 
conducted  by  the  FHWA  under  the 
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researc  h  (omponent  of  the  program 
described  in  Section  III  of  this  notice. 

Developing  measures  to  determine  the 
results  of  the  projects  is  difficult  and 
there  is  no  general  consensus  on 
operative  measures.  A  resource  guide  on 
program  evaluation  ff)r  TCSP  projects 
and  other  related  information,  including 
references  and  case  studies,  are 
available  on  the  FHWA  Web  page  (http:/ 
tcsp-tfuvn. volpe.dot.gov).  Methods  to 
measure  and  evaluate  current  and  future 
performance  mav  include,  for  example: 

1   Q\iantitative  assessments,  such  as, 
measurement  of  changes  in  traffic  flow 
and  mode  choice  (e.g..  increased 
pedestrian  and  bicycle  traffic), 
environmental  impacts  and  reduced 
number  of  trips; 

2.  Analytic  procedures  which  forecast 
the  current  and  future  impacts  of 
projects,  such  as.  travel  demand,  land 
development,  or  economic  forecasting; 
or 

3  Qualitative  assessment,  such  as, 
inter\iews.  survevs,  changes  in  local 
ordinances,  or  other  anecdotal  evidence. 

Relationship  of  the  TCSP  to  the 
Transportation  Planning  Process 

The  TCSP  will  complement, 
strengthen,  and  enhance  the  Statewide 
and  MPO  planning  process  created  by 
the  ISTEA.  and  refined  bv  the  TEA-21. 
This  process  promotes  the  ongoing, 
cooperative,  and  active  involvement  of 
the  public,  transportation  providers, 
public  interest  groups,  and  State, 
metropolitan,  and  local  government 
agencies  in  the  development  of 
statewide  and  metropolitan 
transportation  plans  and  improvement 
programs  (23  CFR  part  450). 

Applicants  should  clearly 
demonstrate  their  coordination  with 
State  and  local  planning  agencies  and 
the  project's  consistency  with 
appropriate  statewide  and  metropolitan 
transportation  planning  processes.  To 
accomplish  this.  TCSP  applicants 
should  coordinate  with  the  appropriate 
State  DOT  or  MPO  to  ensure  their 


project  is  consistent  with  and  doesn't 
circumvent  the  planning  processes.  In 
addition,  the  FHWA  will  post  the  list  of 
FY  2001  applicants  and  project 
proposals  on  its  Web  site  as  soon  the 
information  can  be  compiled. 

The  DOT  fully  supports  this  planning 
process,  which  has  brought  diverse 
constituencies  and  government  agencies 
together,  and  views  the  TCSP  activities 
as  a  logical  step  in  the  continuing 
improvement  of  transportation  planning 
at  the  State  and  regional  level.  The 
TCSP  can  help  broaden  the  scope  and 
impact  of  the  planning  process  to  better 
integrate  land  development  planning, 
environmental  goals  and  objectives, 
economic  development,  social  equity 
considerations,  and  other  private  sector 
activities.  The  integration  of  interest 
groups,  investors,  and  developers 
through  partnering  with  government 
applicants  is  a  goal  of  the  program.  The 
TCSP  activities  also  consider 
incorporation  of  much  longer  planning 
horizons  and  consider  the  impacts  on 
future  generations. 

Activities  funded  by  this  program 
may  be  used  to  test  or  implement  new. 
innovative  planning  methods  and 
programs  that  significantly  enhance  the 
existing  statewide  and  MPO 
transportation  planning  processes.  The 
TCSP  funds  are  intended  to  leverage 
new  transportation  and  community 
preservation  initiatives  rather  than  to 
fund  the  ongoing  planning  activities  of 
States  and  MPOs.  In  addition,  activities 
should  encourage  and  improve  public 
involvement  in  the  overall  planning 
process,  as  well  as  in  the  individual 
project. 

Construction  projects  funded  by  the 
TCSP  will  ultimately  be  included  in  an 
approved  State  or  MPO  Transportation 
Improvement  Program  (TIP).  The  TCSP 
funds  should  not  be  requested  for 
projects  that  have  already  been 
scheduled  for  funding  and  are  in  the 
current  State  or  MPO  TIP.  Highway  and 
transit  projects  which  either  use  Federal 
funds  or  require  Federal  approvals  and 
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are  in  air  quality  non-attainment  or 
maintenance  areas  should  be  included 
in  an  air  quality  conformity  analysis 
required  as  part  of  the  transportation 
planning  process.  Because  TCSP 
projects  may  target  improved  air  quality 
as  part  of  their  broader  goals, 
documentation  of  the  beneficial  air 
quality  impacts  of  the  project  is 
important. 

Non-construction  activities  funded  by 
the  TCSP.  such  as  the  development  of 
regional  plans  and  policies,  project 
evaluations,  and  land  development  code 
changes,  may  not  need  to  appear  in  a 
statewide  or  MPO  TIP.  but  should  still 
have  the  support  or  endorsement  of  the 
State  or  MPO.  Planning  activities 
funded  by  TCSP  should  be  reflected  in 
the  metropolitan  area's  Unified 
Planning  Work  Program.  Non- 
construction  activities  may  result  in 
changes  to  existing  State  and  MPO  plans 
and.  therefore,  need  coordination  with 
other  jurisdictions  within  a 
metropolitan  region  or  State. 

Schedule  and  Administrative  Processes 

There  are  several  options  for  the 
administration  of  grants  under  TCSP. 
The  FHWA  has  a  financial  management 
system  with  the  State  Departments  of 
Transportation  and  anticipates  that  most 
TCSP  grants  will  be  channeled  through 
this  established  process.  However,  if 
another  process  such  as  a  cooperative 
agreement  or  grant  through  another 
eligible  agency  [e.g..  a  public  transit 
agencv)  is  preferred,  the  applicant  can 
work  with  the  appropriate  FITVV,-\ 
Division  Office  to  develop  a  different 
fiinding  mechanism. 

Applicants  must  submit  four  (4) 
printed  copies  of  their  application  and 
a  diskette  with  th^application  file  to  the 
appropriate  FHWA  Division  office  by 
Januarv  31.  2000.  Questions  about  the 
grant  program  should  be  directed  to  the 
FHWA's  Division  Office  in  the  State  in 
which  the  applicant  is  located 
(Attachment  II).  The  time  line  for  FY 
2001  TCSP  activities  follows: 


TCSP  milestones 

Grant  applications  due  to  FHWA  Division  Offices  

Research  proiect  recommendations  due  to  FHWA 

Researcn  oroiects  lOeniitied  

Grant  projects  awarded  


FY  2001 


January  31,  2000. 
January  31,  2000. 
March  2000 
October  2000, 


Section  III:  Recommendations  for  FY 
2001  TCSP  Research 

Introduction 

The  TC'SP  includes  a  comprehensive 
research  program  to  investigate  the 


relationships  between  transportation. 
community  preservation,  and  the 
environment,  and  to  investigate  the  role 
of  the  private  sector  in  shaping  such 
relationships.  The  research  program  also 


includes  monitoring,  evaluation,  and 
analysis  of  projects  carried  out  under 
the  grant  program. 
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Program  Evaluation  and  Outreach 

Program  and  project  evaluation  is  an 
important  part  of  the  TCSP.  To  meet  the 
purposes  of  the  pilot  program  and 
develop  strategies  and  methodologies 
for  use  by  localities,  measurable  results 
and  a  means  to  disseminate  this 
information  are  needed.  In  addition  to 
the  evaluation  of  each  project  conducted 
by  the  grantee,  the  FHVVA  will  conduct 
an  ovorail  program  evaluation 
combining  the  results  of  the  grants  and 
the  research  program  to  help  set  the 
strategic  direction  and  future  priorities 
for  the  TCSP.  An  important  measure  for 
the  success  of  TCSP  is  the  extent  to 
which  the  results  and  best  practices 
from  the  pilot  program  are  used 
effectively  by  government  agencies,  the 
private  sector,  and  others. 

Under  the  research  component  of 
TCSP.  the  FHVVA  will  establish 
outreach,  technical  assistance,  and  other 
means  to  share  and  implement  the 
results  elsewhere.  Currpnt  initreach 
plans  include  Federal  Register  notices, 
grant  workshops,  the  FHWA  web  site 
information,  and  participation  in  other 
conferences  and  meetings. 

Research  Program 

The  goal  of  the  research  program  is  to 

build  a  knowledge  base  of  work  in  this 
field  to  enable  State,  regional  and  local 
government  agencies,  the  private  sector, 
and  neighborhood  groups,  through 
transportation  activities,  to  shape 
livable  communities  which  meet  current 
and  long-term  environmental,  social 
oquitv,  and  economic  goals.  With 
coordination  and  input  from  its  partners 
and  stakeholders,  the  FHWA  will 
identify  and  initiate  needed  research  to 
support  the  purposes  of  the  TCSP,  The 
research  program  is  integral  to  the  TCSP 
and  will  support  and  complement  the 
activities  conducted  through  planning 
and  implementation  grants.  Likewise, 
applied  research  activities  that  mav  be 
a  part  of  a  grant  activity  could  benefit 
the  research  program. 

The  FHWA  anticipates  that  most  of 
the  TCSP  funds  will  be  allocated  for 
grants  and  that  limited  funding  will  be 
available  for  the  FHWA  to  undertake 
research.  In  addition  to  FHWA 
conducted  research  under  the  TCSP,  the 
FHVVA  is  soliciting  research 
recommendations  for  FY  2001  which 
may  be  conducted  through  cooperative 
agreements  with  organizations,  contract 
support,  or  through  State,  local,  and 
MPO  grants.  The  FHWA  is  soliciting 
comments  on  the  research  needs  to 
support  the  TCSP  and  will  initiate 
research  to  meet  the  identified  needs. 


The  FHWA  requests  research 
recommendations  addressing  the 
following  areas: 

1,  Evaluate  Results  of  Current 
Community  Preservation  Practices 

Information  is  needed  on  the  specific 
outcomes  of  current  statewide,  regional, 
and  local  community  preservation 
practices,  such  as,  green  corridors,  smart 
growth,  urban  growth  boundaries, 
higher  density  development,  and  land 
use  controls  to  improve  transportation 
efficiency.  Research  should  include 
both  costs  and  benefits  of  these 
initiatives  and  performance  measures. 

2.  Develop  Needed  Tools  and 
Methodologies  to  Support  Decision 
Makers 

Transportation-related  tools  and 
analytical  techniques  will  be  enhanced 
to  help  support  the  State  and  local 
decision  makers  in  taking  a  longer  term 
view  and  balancing  economic,  social 
equity,  and  environmental  goals.    • 

The  following  information  must  be 
included  in  each  abstract  for  research 
recommendations  or  statements  of  need. 
The  recommendations  for  initial 
consideration  should  be  brief,  no  more 
than  two  pages.  Follow  the  outline 
below  and  use  12  point  tvpe. 

1 .  Title 

2.  Agency/  or  Organization 
Key  Contacts 
Address 
Phone/Fax/E-mail 

3.  Abstract:  This  should  be  a  brief 

paragraph  describing  the  research 
needed,  the  expected  results,  and 
include  justification  of  need  and 
purpose. 

4.  Methodologies  to  be  used 

5.  Estimated  Costs 

6.  Potential  Resources  (expertise  and 

financial) 
Selected  activities  will  be  requested  to 
develop  more  detailed  proposals 
explanations. 

Attachment  I— FY  2001  TCSP  Grant 
Application  Format 

Project  Submission 

Four  (4)  printed  copies  of  the 
application  and  a  diskette  with  the 
application  file  are  due  into  the  FHWA 
Division  office  in  the  applicant's  State 
by  COB  Monday.  Januar\'  31 ,  2000. 

The  application  should  be  no  more 
than  15  pages  in  length  following  the 
format  below.  Each  application  must 
stand  on  its  own.  Do  not  submit  letters 
of  support  or  additional  supporting 
materials — except  maps. 

Cover  Sheet  with  Abstract  (1  page) 
I.  Project  Information 
Project  Title  And  Location: 


Agency: 
Key  Contact: 
Address: 

Phone/Fax/E-mail: 
Amount  Requested:  $_ 


Matching  Funds/Services  value: 

$ . 

Abstract 

This  should  be  a  very  brief  paragraph 
describing  the  project  and  the  expected 
results.  Describe  the  scale  of  activity 
such  as  rural,  urban,  statewide,  etc.  and 
provide  information  on  the  types  of 
populations  affected  by  the  project  (i.e.. 
size  of  population,  commuter, 
disadvantaged,  minority,  etc.). 

Sample  Abstract 

Evaluate  the  existing  buildings, 
transportation  infrastructure,  and 
utilities  and  the  development  of  a 
schematic  campus  master  plan  with 
capital  costs,  an  implementation 
schedule,  and  funding  strategies.  Tool 
Town  will  make  more  efficient  use  of 
existing  transportation  network  and 
other  infrastructure  and  reuse  land  and 
the  built  environment,  both  of  which 
will  curb  additional  regional  sprawl. 
The  effort  will  also  create  jobs  that  can 
be  filled  by  Dayton  residents:  support 
the  long-term  viability  of  tooling  and 
machining  in  our  region:  help  tooling 
and  machining  industry'  compete 
globally;  and  retain  these  secure,  high- 
paying  jobs  in  the  United  States. 

II.  Project  Description 

Narrative:  Briefly  describe  the  project, 
the  geographic  scale  of  the  proposed 
activity  (system,  region,  corridor,  etc.), 
its  expected  results  in  the  short-  and 
longer-term  (20-^0  years),  and  the 
applicant's  expectations  or  vision  for 
the  ultimate  impact  of  the  activity. 

III.  Purpose  and  Criteria 

Objectives:  Further  describe  the 
project  and  its  objectives.  Relate  how  it 
furthers  and  integrates  each  of  the 
following  purposes  of  the  TCSP 
program: 

1 .  Improve  the  efficiency  of  the 
transportation  system; 

2.  Reduce  the  impacts  of 
transportation  on  the  environment; 

3.  Reduce  the  need  for  costly  future 
investments  in  public  infrastructure; 

4.  Ensure  efficient  access  to  jobs, 
services,  and  centers  of  trade:  and 

5.  Examine  development  patterns  and 
identify  strategies  to  encourage  private 
sector  development  patterns  which 
achieve  the  goals  of  the  TCSP. 

IV.  Applicant  Category 

Applicants  should  identify  if  their 
agency:  (a)  Is  just  beginning  community 
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preservation  practices — initial  stage,  or 
(b)  has  implemented  community 
prt\sorvation  practices — advanced  stage. 
Applicants  in  the  later  category  should 
pruvidp  brief  information  on  established 
community  preservation  practices 
within  their  community  or  jurisdiction. 

V.  Ckjordination 

Indu  ate  how  the  appropriate  MPO  or 
State  Department  of  Transportation 
coordination  has  been  undertaken. 
Identify  how  the  project  activities  are 
consistent  with  the  State  or  MPO 
[ilanniiisj  processes. 

VI.  Partners 

List,  ami  bru'tlv  describe  if  necessary, 
the  aijeiirif's.  or^ani/ations,  and 
companies  participating  in  the  activities 
or  on  the  pro|ect  team.  Describe  the  role 
and  functions  of  the  non-traditional 
partners  participating  on  the  project 
team  Describe  plans  for  involvement  or 
education  of  the  private  and  public 
sector 

VII.  Schedule 

Provide  a  schedule  to  complete  the 
major  steps  or  milestones  in  the  project. 
Include  dates  of  major  milestones  for 
project  activities,  the  evaluation,  and 
when  written  reports  of  the  project 
activities  will  be  submitted. 

VIII.  Budget  and  Resources 

Include  a  list  all  funding,  both  Federal 
and  non-Federal,  and  in-kind  resources 


for  the  project.  Priority  is  given  to 
proposals  that  demonstrate  a 
commitment  of  non-Federal  resources. 
Proposals  should  clearly  describe  use  of 
in-kind  and  direct  funding  contributions 
and  distinguish  contributions  that  are 
made  directly  for  the  proposed  projects 
from  those  made  for  other  related 
activities. 

The  budget  should  include  a  list  of 
the  major  costs  by  category  for  the 
project.  This  could  include,  for 
example,  personnel  costs,  travel, 
services,  project  evaluation  including 
any  contract  services,  etc.  The  budget 
should  also  show  how  the  TCSP  funds 
and  other  matching  funds  are  used  for 
these  activities.  The  budget  may  include 
the  costs  for  travel  for  one 
representative  of  the  project  team  to 
participate  and  present  the  status  and 
results  of  the  project  at  two  national 
conferences. 

IX.  Project  Evaluation  Plan 

The  FHWA  has  developed  guidance 
on  preparing  evaluation  plans  for  TCSP 
This  will  assist  applicants  prepare  and 
summarize  their  preliminar\'  plans  to 
evaluate  the  activity,  inc  luding  goals 
and  objectives  and  evaluation 
methodologies,  including  means  of 
monitoring,  indicators  and  measures  of 
performance,  and  plans  for  reporting 
results.  Within  the  limits  of  space 
allowed  for  the  proposal,  applicants 
should  provide  initial  ideas  on 


evaluation  approaches,  which  can  be 
expanded  and  formalized  in  more 
complete  evaluation  plans  after  awards 
are  made.  Copies  of  this  guidance  and 
other  related  materials  on  evaluation 
can  be  found  on  the  FHWA  TCSP 
website  [http://iu%-\v.t'hivn.dot.gov/ 
program. html]  or  from  the  FHWA's 
Division  office  in  the  applicant's  State 
(see  Attachment  II): 

Submission  Format 

Because  the  FHW.A  will  make  copies 
of  the  grant  proposals  for  the  review 
'  process,  all  requests  should  be  in  a 
similar  format: 

General  Information: 

Page  Size:  8V2"  x  11"  (including 
maps). 

12  point  font,  single  sided. 

Clip  the  top  left  corner — no  binding  or 
staples 

Maps  should  be  reproducible  m  black 
and  white. 

Include  on  each  page  of  your 
submission  the  project  title  and  page 
number. 

File  format  for  additional  electronic 

submission: 

Electronic  Format:  WordPerfect 
version  6/7/8  or  Word  version  97  or 
earlier  on  a  3'  j  inch  floppy  disk  labeled 
with  the  project  title  and  name. 

No  watermarks,  embedded  text,  or 
graphics. 
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State 

AlaDama  

Alaska      

Arizona    

Arkansas  

California   

Colorado  

Connecticut 

Delaware  

DC  

Florida    

Georgia    

Hawaii     

Idaho 

Illinois 

Indiana    

Iowa      

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts 

Micfiigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  


FHWA  address,  phone  number 


500  Eastem  Boulevard,  Suite  200,  Montgomery.  AL  36117-2018.  334-223-7370. 

PC  Box  21648,  Juneau,  AK  99802-1648,  907-586-7180 

234  N  Central  Avenue,  Suite  330,  Phoenix.  A2  85004.  602-379-3916 

Federal  Office  Building,  700  West  Capitol  Avenue.  Room  3130.  Little  Rock.  AR  72201-3298,  501-324-5625 

980  9th  Street,  Suite  400,  Sacramento,  CA  95814-2724.  916-498-5015. 

555  Zang  Street,  Room  250,  Lakewood,  CO  80228-1097,  303-969-6730  Ext,  371 

628-2  Hebron  Avenue,  Suite  303,  Glastonbury,  CT  06033-5007   860-659-6703,  Ext.  3008. 

300  South  New  Street,  Room  2101.  Dover,  DE  19904-6726  302-734-3819 

555  Union  Center  Plaza,  820  First  Street,  N.E.,  Suite  750.  Washington,  DC  20002.  202-523-0163. 

227  North  Bronough  Street,  Room  2015.  Tallahassee.  PL  32301,  850-942-9586 

61  Forsyth  St,.  SW,  17th  Floor,  Suite  17T100.  Atlanta,  GA  30303-3104   404-562-3630. 

300  Ala  Moana  Boulevard,  Suite  3202,  Box  50206  Honolulu   HI  96850.  808-541-2531. 

3050  Lakeharbor  Lane,  Suite  126,  Boise  83703,  208-334-9180,  Ext   119 

3250  Executive  Park  Drive,  Springfield,  IL  62703-4514,  217-492-4641 

Federal  Office  Building,  Room  254,  575  North  Pennsylvania  Street,  Indianapolis.  IN  46204-1576.  317-226-7475. 

105  6th  Street,  P  O  Box  627,  Ames.  lA  50010-6337   515-233-7302 

3300  South  Topeka  Blvd.,  Suite  1,  Topeka,  KS  66611-2237  785-267-7281 

John  C.  Watts  Federal  Building  and  U.S.  Courthouse.  330  West  Broadway  Street,  P  0   Box  536   Frankfort   KY  40602. 

502-223-6723- 
Federal  Building.  Room  255,  750  Florida  St..  Room  255,  P  0  Box  3929   Baton  Rouge.  LA  70801 .  225-389-0245 
Edmund  S.  Muskie  Federal  Building,  40  Western  Avenue.  Room  614.  AugCista.  ME  04330.  207-622-8487  Ext  20. 
The  Rotunda.  Suite  220,  711  West  40th  Street,  Baltimore  21211-2187,  410-962^342.  Ext   124. 
Transportation  Systems  Center,  55  Broadway,  lOth  Floor.  Cambridge  02142.  617-494-3657. 
Federal  Building,  Room  207,  315  West  Allegan  Street.  Lansing  Ml  48933,  517-377-1844 
Galtier  Plaza,  Box  75,  175  East  Fifth  Street,  Suite  500,  St.  Paul,  MN  55101-2904,  651-291-6105 
666  North  Street  Suite  105,  Jackson  39202-3199  601-965-4223, 
209  Adams  Street,  Jefferson  City  65101,  573-636-7104 
2880  Skyway  Dnve.  Helena,  MT  59602,  406-449-5303  Ext  236 

Federal  Building,  Room  220,  100  Centennial  Mall  North  Lincoln  NE  68508-3851,  402-437-5521, 
705  North  Plaza  Street,  Suite  220,  Carson  City,  NV  89701-0602.  775-687-5321, 


State 


New  Hampshire 

New  Jersey 

New  Mexico  

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon  

Pennsylvania  

Puerto  Rico 


Rhode  Island  .. 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  ... 
Wisconsin  
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FHWA  address,  phone  number 


279  Pleasant  Street,  Room  204.  Concord,  NH  03301-2509.  603-225-1606 

840  Bear  Tavern  Road,  Suite  310.  West  Trenton.  NJ  08628-1019  609-637-4200 

604  W.  San  Mateo  Road,  Santa  Fe.  NM  87505.  505-820-2022. 

Leo  W.  OBnen  Federal  Building,  Clinton  Avenue  &  North  Pearl  Street,  9th  Floor,  Albany  NY  12207  518-431-4131 

310NewBern  Avenue.  Suite  410.  Raleigh,  NC  27601,  919-856-4347  '      °^"^'^'"^'- 

1471  Interstate  Loop.  Bismark,  ND  58501-0567,  701-250-4347. 

200  North  High  Street.  Room  328.  Columbus,  OH  43215,  614-280-6896 

300  N  Mendian,  Suite  105  S.  Oklahoma  City,  OK  73107-6560.  405-605-€174 

The  Equitable  Center,  Suite  100,  530  Center  St..  N.E..  Salem.  OR  97301   503-399-5749 

228  Walnut  Street.  Room  558,  Harrisburg  17101-1720.  717-221-4585 

^^y!y''yJ^^^!nn'' I^'^t?!  ^""'^'"9  ^"^  ^^   Counhouse,  Carlos  Chardon  St.,  Rm  329.  San  Juan,  PR  00918-1755 
/o/-/ob-ot)00.  Ext.  230. 

380  Westminster  Mall.  Fifth  Floor,  Providence,  Rl  02903,  401-528-4560. 

Strom  Thurmond  Federal  Building.  1835  Assembly  Street.  Suite  758,  Columbia.  SC  29201   803-765-5282 

The  Sibley  Building.  116  East  Dakota  Avenue,  Pierre.  SD  57501-3110,  605-224-7326  Ext  3043 

249  Cumberland  Bend  Drive,  Nashville.  TN  37228.  615-736-5394. 

Federal  Office  Building,  Room  826,  300  East  Eighth  Street.  Austin.  TX  78701   512-916-5511 

2520  W  4700  South,  Suite  9A,  Salt  Lake  City,  UT  841 18,  801-963-0182 

Federal  Building,  87  State  St..  P.O.  Box  568.  Montpeher  05601.  802-828-4433 

The  Dale  Building.  Suite  205,  1504  Santa  Rosa  Road,  Richmond  23229,  804-281-5103 

Suite  501.  Evergreen  Plaza.  711  South  Capitol  Way,  Olympia.  WA  98501,  360-753-9554 

Geary  Plaza,  Suite  200.  700  Washington  Street.  E,  Charleston,  WV  25301-1604.  304-347-5929 

Highpoint  Office  Park.  567  D'Onofrio  Drive.  Madison,  Wl  53719-2814.  608-829-7506 


Wyoming 1916  Evans  Avenue.  Cheyenne.  WY  82001-3764,  307-772-2004,  Ext.  41. 


FHWA,'FTA  Metropolitan  Offices 


Office 


New  York  ... 

Philadelphia 

Chicago  

Los  Angeles 


Address,  facsimile  number,  phone  number 


6  World  Trade  Center,  Room  320,  New  York,  NY  10048,  FAX:  212-466-1939,  212-66&-2201 

26  Federal  Plaza,  Suite  2940,  New  York,  NY  10278-0194,  FAX  212-264-8973  212-668-2170 

1760  Market  St ,  Suite  510,  Philadelphia,  Pa  19103,  215-656-7070.  FAX:  215^56-7260  215-656-7111 

200  West  Adams,  Room  2410,  Chicago.  IL  60606.  312-886-1616.  FAX  312-886-0351   312-886-1604 

201  N.  Figueroa  Street,  Suite  1460,  Los  Angeles,  CA  90012:  213-202-3950:  FAX:  213^202-3961 


Authority:  23  U.S.C,  315;  sec.  1221,  Pub, 
L.  105-178,  112  Stat.  107,  221  (1998);  49  CFR 
1,48. 

Issued  on:  November  10, 1999. 
Kenneth  R.  VVykle. 

Federal  Highway  Administrator. 

I  PR  Doc,  99-30211  Filed  11-18-99;  8:45  am] 

BItLING  COOE  4910-2?~P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Motor  Carrier  Safety 

Orders  In  Motor  Carrier  Safety 
Enforcement  Cases 

agency:  Office  of  Motor  Carrier  Safety. 

DOT 

action:  .Notice  of  availability  of  Federal 
Highway  Administration  and  Office  of 
Motor  Carrier  Safety  decisions  and 
orders,  as  well  as  pending  cases. 

SUMMARY:  This  document  gives  notice  of 
the  decisions  and  orders  served  from 
September  10,  1993.  to  the  present,  as 
well  as  pending  cases,  concerning  the 
Federal  Motor  Carrier  Safety 
Regulations  and  the  Hazardous 
Materials  Regulations,  The  orders  are 
those  issued  by  the  Associate 


Administrator  for  Motor  Carriers,  the 
Program  Manager,  Motor  Carrier  and 
Highway  Safety,  and  the  Director.  Office 
of  Motor  Carrier  Safety.  Also  available 
are  decisions  rendered  by 
Administrative  Law  Judges.  These 
decisions,  orders,  and  pending  cases 
may  be  viewed  and  copied  through  the 
Department  of  Transportation's  Docket 
Management  System  (DMS).  The  Docket 
Management  System  is  an  electronic, 
image-based  database  in  which  all  DOT 
docket  information  is  stored  for  easy 
research  and  retrieval.  Information  on 
logging  into  the  Docket  Management 
System  in  order  to  retrieve  the  full  text 
of  these  decisions  is  provider!  under 
SUPPLEMENTARY  INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
htevun  B.  lartjman.  Adjudications 
Counsel,  Federal  Highway 
Administration.  (202)  366-1358.  400 
Seventh  Street,  SW,,  Washington.  DC 
20590-0001,  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e,t,.  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  an  internal  reorganization,  the 
Program  Manager,  Motor  Carrier  and 
Highway  Safety,  performed  the 


functions  previously  performed  by  the 
Associate  Administrator  for  Motor 
Carriers,  See  Order  DOT  1100,638. 
February  2.  1999.  The  authority  to 
decide  motor  carrier  safetv  and 
hazardous  materials  cases  was 
redelegated  to  the  Director,  Office  of 
Motor  Carrier  Safetv  on  October  9.  1999. 
See  64  FR  56270  (October  19.  1999).  An 
additional  redelegation  was  published 
on  October  22.  1999.  See  64  FR  58356 
(October  29.  1999). 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Federal  Register's  home  page 
at  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  web  page 
at  http://www.access.gpo.gov/nara. 

The  Docket  Management  System  is  an 
electronic,  image-based  database  in 
which  all  DOT  docket  information  is 
stored  for  easy  retrieval.  In  the  near 
future,  users  of  DMS  will  be  able  to 
search  the  cases  by  CFR  cite.  When  this 
feature  is  available,  we  will  publish  a 
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notH  1"  in  tht-  Federal  Register  To 
ff'tricve  all  motor  carrier  enforcement 
lioi  kt'ts,  please  search  under  both  the 
Federal  Highway  Administration  and 
th*'  Office  of  Motor  Carrier  Safety. 

To  log  onto  the  Docket  Management 
System,  go  to  the  following  Universal 
Resource  Locator  (URL);  http:// 
dms.dot.gov.  This  takes  the  user  to  the 
IIMS  Web  Welcome  Screen.  To  retrieve 
information  on  a  particular  case  listed 
in  this  notice,  click  on  the  "Search" 
butt(jn  and  enter  the  appropriate  docket 
number.  It  is  necessary  to  enter  only  the 
final  four  numbers  For  example,  if  the 
docket  number  were  FHVVA-99-1111. 
ju.st  enter  1111. 

If  vou  do  not  know  the  docket  number 
of  a  case,  after  clicking  on  "Search," 
click  on  thf  Docket  Search  Form.  Then 
click; 

(1)  Dockets  only 

(2)  FHWA  or  OMCS  under  "Agency" 

(3)  Non-Rulemaking  under  "Category" 

(4)  Enforcement  under  "Subcategory" 

(5)  Year  under  "CY" 

(6)  Closed,  Pending  or  Any  under 
"Docket  Status" 

If  vou  know  the  Old  Docket  Number. 
but  not  the  one  that  was  given  to  a  case 
hv  US  DOT  Dockets,  tvpe  it  in  under 
■Old  Docket  Number."  If  you  know  the 
rase  name,  but  neither  the  old  docket 
number  nor  the  new  docket  number, 
tvpe  "ncase  name%  in  the  docket  title 
space.  Click  on    Search"  at  the  top  of 
the  page 

A    hit  list"  of  dockets  will  appear. 
C;iick  on  the  docket  number  vou  want. 
A  "hit  list"  of  documents  will  appear. 
Click  on  the  document  you  want.  A 
docket  information  page  will  appear.  If 
you  want  to  view  that  document,  scroll 
down  to  the  bottom  of  the  page,  click 
either  "TIFF"  or  "Adobe  PDF"  on  the 
left  side  of  the  page.  Then  click  on 
"View"  on  the  right  side  of  the  page.  To 
print  the  image  in  either  TIFF  or  Adobe 
PDF  document  format,  please  click  on 
File,  print. 

The  following  cases  may  be  retrieved 
using  the  DMS  System: 


Docket  No. 


Name 


1993-5373  PGT  Trucking,  Inc. 

1994-5222  Exide  Corporation 

1994-5223  Micnaei  Jonn  Martin 

1994-5225  Hann  Transponation.  Inc. 

1994-5228  Beier  Entei-pnses  d/b/a 

Oroweat  Be^  Enterprises 
1994-5231  ....     National  Transportation  Serv- 

I      ice,  Inc. 
1994-5232  Ten  Motor  Carrier  Safety 

Cases 
1994-5233  "&F  Enterpises.  Inc. 

1994-5234  G&B  Leasing,  Inc. 

1994-5235  Arlington  J  Williams.  Inc. 

1994-5247  Harry  Jack  Walker,  Jr. 

1994-5248  Air  Freight  Specialists,  Inc. 


Docket  No. 

Name 

1994-5252  .... 

E.  Earle  Downing.  Inc. 

1994-5253  .... 

Rainbow  Ctiarter  Service 

1994-5254  .... 

Paul  Abbot  Trucking 

1994-5255  .... 

Triple  E  Transport.  Inc 

1994-5256  .... 

M.C.  Distributors  of  AlaDama 

Inc. 

1994-5257  ... 

Phillips  Construction,  Inc. 

1994-5258  .... 

Central  States  Carriers.  Inc 

1994-5260  .... 

Robert  S.  Bickham 

Docket  No. 


Name 


1994-5264  ....  House  of  Raetord  Farms 
Inc. 

1994-5267  ....     Spirit  Express  of  Western 
NY,  Inc. 

1994-5270  ....     M&C  Trucking.  Inc. 

1994-5272  ....     W.M.  Johnson  Truck  Lines. 
Inc. 

1994-5274  ....     Siracusa  Moving  and  Storage 
d/b/a  Siracusa  Express 

1994-5275  ....     Wolvenne  Sign  Works 

1994-5276...     American  Taick  and  Trailer 
Repair 

1994-5277  ....     Jimmy  Settle 

1994-5278  ....     G&G  Bnck  Company,  Inc 

1994-5279  ....     Prestolock  International,  inc 
II 

1994-5280  ....     Earl  Wright  d/b/a  Wngnt  Con- 
tracting 

1994-5281   ....     Monson  Trucking,  Inc. 

1994-5283  ....     Kahoe  Petroleum  Co.,  Inc. 

1994-5284  ....    Jack  Sparrowk  Livestock 

1994-5285  ....    William  W  Christensen  d/ba 
:      William  W. 

Christensen 
Trucking. 

1994-5297  ....    Atlantic  Wine  and  Spirits 

1994-5305  ....     Otto  Brehm,  Inc 

1994-5307  ....     Cyfers  Tmcking  Co..  d/b/a 
Joseph  L  Cyfers 

1994-5308  ....     J&M  Towing   Inc 

1994-5310  ....     Lenertz,  Inc 

1994-5312  ....    Jerry  Hammann  Transpor- 
tation. Inc. 

1994-5315  ....    Johnny  Boyles  Trucking  Co 
Inc. 

1994-5324  ....     Saint  Trucking  Company 

1994-5325  ....  !  Zambelli  Fireworks  Manutac- 
]      turing  Co 

1994-5326  ....     Cimpi  Express  Lines,  Inc 

1994-5327  ....  Enron  Corporation  d/b/a 
Northern  Natural  Gas 
Company 

1994-5328  ....     Michalaks  Gold  Coast  Trans- 
portation Services.  Inc 

1994-5329  ....     Hyman  Freightways.  Inc 

1994-5330  ....     Gorcom  Tours   Inc 

1994-5331  ....     Great  Coastal  Express   Inc 

1994-5333  ....     Olin  Wooten  Transport  Co., 
Inc. 

1994-5343  ....     BD  Trucking  Co  .  Inc, 

1994-5344  ,...     Stephen  D  Plummer  d/b/a 
P&P  Transport 

1994-5346  ....     Crosby  Trucking  Sen/ice,  Inc 

1994-5347  . .,,     Cardinal  Industnes  inc. 

1994-5348  ....     Perishable  Deiivenes,  Inc, 

1994-5349  ....     Roche  Manufactunng  Co  , 
Inc. 

1994-5350  ....     Bicarbolyte  Transportation. 

Inc. 
1994-5351   ....     Ladd  Transportation,  Inc. 
1994-5352  ....     Olin's  Garden  and  Market 
Center  d/ba  Olm  K  Hum- 
phreys 
1994-5353  ....  |  V.&S.  Pilot  Galvanizing,  Inc 
1994-5354  ,,,,  i  Davals  Food  Distnbutors.  Inc 


1994-5355  , 

1994-5356 
1994-5358 
1994-5359 
1994-536C 
1994-5361  . 
1994-5362  . 

1994-5363  , 

1994-5364 

1994-5365 

1994-5366  , 
1994-5367  . 

1994-5368 
1994-5369 
1994-5370 

1994-5371 

1994-5405 
1 994-5406 
1 994-5407 

1 994-5408 
1994-5409 

1994-5410 
1994-5411 
1994-5412 
1994-5413 
1994-6310 
1994-6312 
1994-6313 

1994-6315 
1994-6318 

1 994-6320 
1994-6325 
1995-5290 
1995-5291 
1995-5293 
1 995-5294 
1 995-5296 
1995-5298 


1995-5299 
1995-5301 
1 995-5302 
1995-5303 
1995-5306 
1 995-5309 
1995-5311 

1995-5313 
1995-5314 
1 995-6326 

1995-6327 

1 995-6329 
1995-6331 
1995-6332 
1 995-6333 

1 995-6335 
1995-6337 
1995-6341 
1995-6343 
1995-6344 


Douglas  H.  West  d/b/a  West 
Fuels 

Dementi  Brothers  Trucking 

Executive  Express.  Inc. 

Hays  Trucking,  Inc, 

J, AT  Enterpnses.  Inc 

Del-Mar-Va  Paving  Co,.  Inc. 

Industrial  Supply  House  of 
G'eenup   Inc. 

Petro-Express,  inc. 

Blue  Bird  Coach  Lines,  Inc 

Meriino  Service  Center  d/b/a 
Regis  P   Meriina 

Cal-lnland   Inc 

S&H  Trucking  Co,,  d/b/a  Cir- 
cle M  Trucking  Co.,  Inc. 

Petro  Express,  Inc, 

T,D  Y  Freight  Services,  Ltd 

Fellowship  of  Christians  in 
Action 

Uniseal  Aluminum  Window 
Products  Corporation 

Bertoldi  Oil  Services,  Inc. 

Greggo  and  Ferrara.  Inc. 

Impenal  Mold  d  b.a  Actus 
Mold,  Inc 

Kane  Transport,  Inc, 

Martin  Manetta  Energy  Sys- 
tems, Inc 

Red  Label  Express,  Inc, 

Twin  Express,  Inc 

WES  Trucking,  Inc 

Crosby  Trucking,  Inc 

Jim  Conner  Enterpnses,  Inc. 

Lakehead  Oil  Company,  Inc, 

Transcontinental  Refngerated 
Lines 

Curtis  N  Hite 

Pnonty  One  Transport  Cor- 
poration 

Landmark  Transport,  Inc. 

Supenor  Limousine,  Inc, 

A  to  Z  Transportation,  Inc. 

Amencan  Paving  Corporation 

Empire  Gas  Company,  Inc 

John  W   Mills  Trucking 

M&S  Chemical  Inc, 

Daniel  C  Coleman,  Presi- 
dent Double  C  Enterprises, 
Inc. 

Oak  Trucking,  Inc, 

Robert  J  Austin 

Aulenback,  Inc 

Taylor  &  Taylor  Co    Inc, 

John  H   Montgomery 

Daisy  Enterpnses,  Inc. 

Willie  R  Ethendge  Seafood 
Co 

Ray  &  Mascan,  Inc 

Blackman  Oil  Company,  inc, 

Les  Enterpnses  De  Transport 
Transpel  Ltee 

Burke  Transportation  Com- 
pany 

Conica  Corporation 

E  Goodwin  &  Sons   Inc. 

Jean  Volcy 

Jos,  Natanani  &  Company, 
Inc 

Service  Line  Corporation 

Straley  Gas  Service,  Inc. 

Schipper's  Sen/ice.  Inc, 

Esdras  Velez  Trucking  Co, 

Specialties,  Inc. 
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Docket  No. 


Name 


1995-6346  .... 

1  Eslinger  Contracting  Co.,  Inc 

1997-2430  ... 

1996-5261   .... 

Best  Brands.  Inc. 

1997-2432  ... 

1996-5262  .... 

G  &  B  Supply.  Inc. 

1997-2433  ... 

1996-5323  .... 

Alfred  Chew  and  Martha 

Chew,  d/b/a  Alfred  and 

1997-2435  ... 

Martha  Chew  Trucking 

1997-2436  .... 

1996-5335  .... 

;  Justin  Transportation,  Inc. 

1997-2437  .... 

1996-5336  .... 

'  Aulenback,  Inc. 

1996-5339  .... 

G&B  Leasing  Inc..  Jetway 
Carriers.  Inc.,  Eugene 

1997-2438  .... 

Evndge.  and  Barbara 

1997-2439  .... 

Evridge 

1996-6390  .... 

National  Retail  Transpor- 

1997-2440 .... 

tation,  Inc. 

1997-2445  .... 

1997-2361   .... 

•  Peter  Pan  Bus  Lines,  Inc. 

1997-2469  .... 

1997-2363  .... 

National  Brokers.  Inc. 

1997-2367  .... 

Atnip  Design  and  Supply 

1997-2470  .... 

Center.  Inc. 

1997-2471   .... 

1997-2375  .... 

!  Brooks  and  Eaton  Express, 

1997-2472  .... 

Inc. 

1997-2473  .... 

1997-2376  .... 

R.B.  Bator  Trucking.  Inc. 

1997-2474  .... 

1997-2377  .... 

Langer  Transportation  Cor- 

poration 

1997-2475  .... 

1997-2378  ... 

Richard  Shogry 

1997-2476  .... 

1997-2379  .... 

Robin  Express  Inc. 

1997-2478  .... 

1997-2380  .... 

Spirit  Express  of  Western 

1997-2480  .... 

New  York,  Inc. 

1997-2482  .... 

1997-2381   .... 

Sure  Transport,  Inc. 

1997-2483  .... 

1997-2383  .... 

Robin  Express.  Inc. 

1997-2484  .... 

1997-2384  ... 

B.J.  Express  Charter  Sen/Ice 

1997-2385  .... 

Chincoteague  Seafood,  Inc. 

1997-2485  .... 

1997-2386  .... 

Kuehne  Chemical  Company, 

1997-2488  .... 

Inc. 

1997-2491   .... 

1997-2387  .... 

Gajda  Trucking  Company 

1997-2497  .... 

1997-2388  .... 

DiBan's  Red  Eagle  Express, 

1997-2498  .... 

Inc. 

1997-2499  .... 

1997-2389  , 

G&L  Trucking,  Inc. 

1997-2500  .... 

1997-2391   .... 

Fraticelli  Trucking  Co  .  Inc. 

1997-2502    ... 

1997-2392  .... 

Mr.  Nick's  Transportation 

1997-2504  .... 

Service,  Inc. 

1997-2507  .... 

1997-2393  .... 

Commodity  Carriers,  Inc. 

1997-2395  .... 

Lily  Transportation  Corpora- 

tion 

1997-2508  .... 

1997-2396  .... 

Abilene  Motor  Express.  Inc. 

1997-2397  ....  ■ 

Bio-Environmental  Services, 
Inc. 

Blue  Mack  Transport.  Inc. 

1997-2509  .... 

1997-2398 

1997-2510  .... 

1997-2400    . . 

Gunther  s  Leasing  Transport, 

t 

Inc. 

1997-2511   .... 

1997-2404  .... 

Hitchens  Brothers.  Inc. 

1997-2519  .... 

1997-2405  ,  ., 

insulation  Inc.  d/b/a  Environ- 

1997-2520 .... 

mental  Insulation 

1997-2521   .... 

1997-2406  .... 

Petition  for  Jerry  Lee  Holly 

1997-2524  ... 

1997-2408  .... 

J.P.  Mascaro  &  Sons.  Inc. 

1997-2531   .... 

(a.k.a  Solid  Waste  Serv- 

1997-2532 .... 

ices.  Inc.) 

1997-2411    .... 

Solid  Gold  Tours,  Inc. 

1997-2533  .... 

1997-24^2  .... 

Morabitn  Baking  Co  ,  Inc. 

1997-2534  .  ,. 

1997-2413  .... 

Ail  Leasing  of  Mid-American 

1997-2535  .... 

1997-2414    ... 

inc 
R  &  M  Trucking  Company 

1997-2536  .... 

1997-2415  .... 

R  &  R  Express  (KDK  Trans- 

1997-2537 .... 

port,  Inc.)  and  Ronald 

1997-2538  .... 

Reinerch 

1997-2416 

Regional  Enterprises,  Inc. 

1997-2539  .... 

1997-2417 

Solomon  Tucker,  Jr. 

1997-2541   .... 

1997-24-8 

Presidential  Coach  Lines 

1997-2542  .... 

Inc 

1997-2545  .... 

1997-2424 

Owens  Transfe'- 

1997-2564  .... 

1997-2425 

R  &  R  Express 

1997-2565  .... 

1997-2427 

East  Fionaa  Hauling 

1997-2566  ... 

1997-2428 

Kenneth  G   Schuck.  Inc. 

1 997-2429 

^eonard  S  Thier  d.'b/a 

1997-2567  ..,, 

1 

Thetaco 

1997-2570  ,,,, 

Whitmer  Fuels,  Inc, 
Virginia +HiWay  Express,  Inc, 
Williams  Equipment  Corpora- 
tion 
Bo-Mark  Transport,  Inc. 
Bionomics.  Inc. 
Dan  F.  Carey  d/b/a  DFC 

Transport 
John  F.  Tilghman  &  Sons, 

Inc. 
Moore  Transportation  Serv- 
ices, Inc. 
Nationwide  Southeast,  \nc. 
Builders  Transport.  Inc. 
Spnng  Lake  Farm  Transpor- 
tation. Inc. 
Star  Delivery  &  Transfer,  Inc. 
KMCO.  Inc. 

James  Young  Green.  Inc. 
Gulf  States  Intermodal,  Inc. 
Ozark  Auto  Transportation, 

Inc. 
Pencco,  Inc. 

Ranger  Transportation,  Inc. 
J.H.  Walker  Trucking,  Inc. 
D&J  Transfer  Company 
G.E.  Robinson  Co..  Inc. 
S  &  K  Trucking.  Inc. 
Southern  Transportation  As- 
sociation Resources.  Inc. 
Specialties.  Inc. 
Allometrics.  Inc. 
Tri-State  Transfer,  Inc. 
Jakobs  Brothers  Farms 
Levy  Sign  Company,  Inc. 
Executive  Trucking,  Inc. 
!  The  Gilbert  Companies.  Inc. 
Grand  Rapids  Transport,  Inc. 
Dynasty  Transportation,  Inc. 
I  Celebration  Fireworks,  Inc. 
d/b/a  Celebration  Party 
Supply 
North  Shore  and  Central  Illi- 
nois Freight  Co.,  Inc. 
Quality  Distribution  Services. 

Inc. 
Southwestern  Freight  Car- 
riers. Inc. 
Lar-No  Trucking,  Inc. 
Arctic  Express.  Inc. 
Rycoff-Sexton,  Inc. 
Arctic  Foods  Distribution,  Inc. 
Nevada  Express.  Inc. 
Roy  E.  Gasswint 
Caipper  Transport  &  Storage 

Co..  Inc. 
Van  Vliet  and  Sons.  Inc. 
Englund  Equipment  Co..  Inc. 
Kenneth  Pratt  d/b/a  K  &  P 

Trucking 
Bemard  D.  Reimer 
Sorenson  Gram  Co..  Inc. 
Cmpper  Transport  &  Storage 

Co..  Inc. 
Western  Liquid  Express,  Inc. 
Florilli  Corporation 
Schuster.  Co. 
T.M  Brown  Trucking,  Inc, 
Central  Freight  Lines.  Inc. 
Genisis  Express,  Inc. 
Border  Transportation,  Inc., 

d/b  a  Carolina  Carbajal 
Carroll  Bal'  Transport,  Inc. 
G&B  Supply 


1997-2571 

1997-2593 
1997-2606 

1997-2613 
1997-2620 
1997-2654 


1997- 
1997- 
1997- 
1997- 
1997- 
1997- 
1997- 
1997- 
1997- 


-2692 
-2757 
2774 
•2869 
•2887 
3071 
3082 
3083 
3084 


1997-3167 
1997-3220 

1997-5265 
1998-3303 

1998-3339 
1998-3578 
1998-3672 

1998-3805 
1998-3919 
1998-3948  , 
1998-t013  , 
1998-^023  , 
1998-^102  , 
1998-4391  . 
1998-4500  . 

1998-4779  . 
1998-4818  . 

1998-4852  . 
1998-4941  . 
1999-5386  . 
1999-5445  . 
1999-5481  . 

1999-5739  . 
1999-5775  ., 
1999-5840  „ 

1999-6041  .. 
1999-6049  .. 

199&-6053  .. 

1999-6056  .. 

1999-6182  .. 

1999-6243  .. 
1999-6277  .. 

1999-6287  ... 
1999-6308  ... 


Carry  Companies  of  Illinois, 

Inc 
Deanna  Burke 
Buriington  Northern  Railroad 
Company 
j  Atlas  Trailer  Rentals,  Inc. 
William  A.  Bixler 
'  Kenneth  G.  Schuck  Tnjcking, 
[      Inc. 

Empire  Transport  Co..  Inc. 
i  Trailer  Shuttle  Systems,  Inc. 
[  Can-Am  Transport,  Inc. 
Jerry  J.  Kobs.  Inc. 
;  Dixieland  Express,  Inc. 
Lyte  Enterpnses,  Inc. 
QDS  Transportation  Co.  Ltd. 
Sanford  Salvage 
Vanguard  Transportation 

Systems.  Inc. 
Allen  Petroleum  Co.,  Inc. 
Macera  Brothers  of  Cranston, 

Inc. 
G&B  Supply.  Inc. 
Prarie  State  Equipment.  Inc., 

d/b/a  Petro  Steel 
Capital  CarWy  Co.,  Inc. 
J.B.  Hunt  Transport,  Inc. 
Martin  Vachon  and  Transport 

Nitram  Inc. 
Builders  Transport,  Inc. 
Roy's  Towing,  Inc. 
Thomas  S.  Amoroso 
Star  Transport.  Inc 
FLO  C02,  Inc. 
P  &  P  Enterprise  Company 
G.D.C  .  Inc. 
Richard  Lee  Phipps  d/b/a 

Lee  Enterprises 
Robert  D  Bennett 
George  Moore  Truck  & 
Equipment  Corporation 
[  Jonick  &  Company.  Inc. 
I  Wilson  Lines,  Inc. 
'  Bigbee  Transportation,  Inc. 
I  Arctic  Express  Inc. 
Dave  Kistler  &  Grandson 
Trucking,  Inc. 
[  Cargo  Transport.  Inc. 
j  Roel  Samienfios-Ruiz 
1  Dave  Kistler  &  Grandson 
Trucking,  Inc, 
Kim  Michael  Krause 
J.C.  Bracewell,  Jr..  Enter- 
prises. Inc. 
Roadco  Transportation  Serv- 
ices. Inc. 
Cannonball  Express  Trans- 
portation Co. 
Vikramjit  Singh  d'b/a  Singh 

Trucking  

Young  Express,  Inc. 
J.C.  Bracewell,  Jr.,  Enter- 
prises, Inc. 
Kraffwood,  Inc. 
North  Haven  Transportation 
Company  Inc. 


Authority:  49  U.S.C.  301  and  322,  sec.  338, 
Pub.L.  106-69,  113  Stat.  986,  at  1022). 
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Issued  on:  November  10,  1999. 
lulie  (jrillo, 

Acting  Director.  Office  of  Motor  Carrier 
Safety. 
|FR  Dor.  9&-30212  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 

(  omments. 

summary:  The  Department  of  the 

Trt'asurv.  a.s  part  of  its  continuing  effort 
ti)  rtniuce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  r.omment  on  proposed 
and/or  continuing  information 
(:ollec:tions.  as  required  by  the 
F\iperwork  Reduction  Act  of  1995. 
F^ublicLaw  104-13  (44  U.S.C. 
i.'il)h(c:l(2)(Al).  Currentlv,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
■Specific  ami  Continuing  Transportation 
Bond.  Distilled  .Spirits  and/or  Wines 
Withdrawn  for  Transportation  to 
Manufacturing  Bonded  Warehouse, 
('lass  Six 

DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  2()22fi,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  formisi  and  instructicms 
should  be  directed  to  [oyce  Drake, 
Regulations  Division,  650  Massachusetts 
Avenue.  NW  .  Washington.  DC  20226. 
(202) 927-8206 
SUPPLEMENTARY  INFORMATION: 

Title-  Specific;  and  Continuing 
Transportation  Bond.  Distilled  Spirits 
and/or  Wines  Withdrawn  for 
Transportatum  to  Manufacturing 
Bonded  Warehouse.  Class  Six. 

OMB  Siimhpr:  1512-0144. 

Form  \umh,>r  ATF  F  2736  (5100.12), 
ATFF  27,17  (,5110  67). 

Abstruct:  .ATF  F  2736  (5100.12)  and 
ATF  F  2737  (5110.67)  are  specific  bonds 
which  protect  the  tax  liability  on 
distilled  spirits  and  wine  while  in 
transit  from  one  tvpe  of  bonded  facility 
to  another.  The  bonds  identify  the 
shipment,  the  parties,  the  date,  and  the 


amount  of  the  bond  coverage.  The 
record  retention  requirement  for  this 
information  collection  is  2  years. 

Current  i4c-(ions.' There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for 
profit. 

Estimated  Number  of  Respondents:  1 . 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12,  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 

[PR  Doc.  99-30275  Filed  11-18-99;  8:45  am] 

BILLING  CODE  481&-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  (jn  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 


Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  cf)nc:erning  the 
Liquors  and  Articles  from  Puerto  Rico  or 
the  Virgin  Islands. 
DATES:  Written  comments  should  be 
received  on  or  before  January  18.  2000 
to  he  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Jim  Ficaretta, 
Regulations  Division.  650  Massachusetts 
Avenue.  .NW,,  Washington.  DC  20226, 
(202)  927-8203, 
SUPPLEMENTARY  INFORMATION: 

Title:  Liquors  and  Articles  from 
Puerto  Rico  or  the  Virgin  Islands, 

OMB  \ umber   1512-0494. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5530/3. 

Abstract:  This  information  collection 
applies  to  persons  bringing  nonbeverage 
products  into  the  United  States  from 
Puerto  Rico  and  the  Virgin  Islands. 
Recordkeeping  requirements  are 
necessary  for  the  verification  of  claims 
for  drawback  of  distilled  spirits  excise 
taxes  paid  on  such  products.  The  record 
retention  period  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Tvpe  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours-  120, 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
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through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technologv';  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12.  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
IFR  l)n,    qq-  i0276  Filed  11-18-99;  8:45  am] 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 

( iimm^Tits. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Brewer's  Bond  and  Browser's  Bond 
Cnntinuatinn  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  January  18.  2000 
to  bp  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226.  (202)  927-8930 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  ri<]ditional  iiiformatajn  m 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  William  Foster. 
R>>gulat!rins  Division.  650  Massachusetts 
Avenup.  \'W  ,  Washington,  DC  20226, 
(202)  q2"-H,f74. 
SUPPLEMENTARY  INFORMATION: 

Tith:  Brewers  Bond  and  Brewer's 
Bond  Continuation  C^ertificafe. 

OhtB  Xumber:  1512-0081. 

Form  dumber:  ATF  F  .5130.22,  ATF  F 
5130.23. 

Abstract:  The  Brewer's  Bond  is 
executed  by  a  brewer  and  surety 
company  to  ensure  payment  of  the 
excise  tax  on  beer  removed  from  the 
brewery.  The  Brewer's  Bond 
Continuation  Certificate  is  executed  by 
a  brewer  and  suretv  companv  to 


continue  in  effect  the  coverage  of  a 
Brewer's  Bond  by  the  surety  company. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

TvTJe  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
280. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  280. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar\'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12.  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
IFR  Doc.  99-30277  Filed  11-18-99;  8:45  am] 
BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 

(  omments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentlv,  the  Bureau  of 


Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  For  an  Industrial  Alcohol 
User  Permit  and  Industrial  Alcohol 
Bond. 

DATES:  Written  comments  should  be 
received  on  or  before  January  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226  f202l  ci27-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mar\'  Wood, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington.  DC  20226, 
(202)927-8210 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  For  an  Industrial 
Alcohol  Users  Permit  and  Industrial 
Alcohol  Bond. 
OMB  Number:  1512-0137. 
Form  Number:  ATF  F  5150.22,  ATF  F 
5150.25. 

Abstract:  ATF  F  5150.22  is  used  to 
determine  the  eligibility  of  the  applicant 
to  engage  in  certain  operations  and  the 
extent  of  the  operations  for  the 
production  and  distribution  of  specially 
denatured  spirits  (alcohol/rum).  This 
form  identifies  the  location  of  the 
premises  and  establishes  whether  the 
premises  will  be  in  conformity  with 
Federal  laws  and  regulations.  ATF  F 
5150.25  provides  notification  that 
sufficient  bond  coverage  has  been 
obtained  prior  to  the  issuance  of  a 
permit. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
738. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1A76. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conmients  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessar}'  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
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i)f  the  burden  of  the  collection  of 
informdtion;  (c)  vvavs  to  enhance  the 
qualitv.  utility,  and  clarity  uf  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

[IrttHd:  November  12.  1999. 
Williain  T.  Earle, 

.•A.ssisfont  Director  I  Management)  CFO. 
|FR  Dni    t)')- 10278  Filed  11-18-99;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 

I  (imments. 


SUMMARY:  The  Department  of  the 
Treasurv,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
F^aperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Applications,  Notices,  and  Permits 
Relative  to  Importation  and  Exportation 
of  Distilled  Spirits.  Wine,  and  Beer, 
Including  Puerto  Rico  and  Virgin 
Islands 

DATES:  Written  comments  should  be 
received  on  or  before  lanuarv  18.  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  .Alcohol,  Tobacco  and 
Firearms.  Linda  Barnes.  650 
Massachusetts  .Avenue.  NW.. 
Washington.  IX:  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mar)orie  Ruhf, 
Regulations  Division.  650  Massachusetts 
Avenue.  NW  ,  Washington.  DC  20226. 
(202) 927-8202 
SUPPLEMENTARY  INFORMATKDN: 

Title:  Applications.  Notices,  and 
Permits  Relative  to  Importation  and 
Exportation  of  Distilled  Spirits,  Wine, 


and  Beer,  Including  Puerto  Rico  and 
Virgin  Islands. 

OMB  Number:  1512-0530. 

Abstract:  Beverage  alcohol,  industrial 
alcohol,  beer  and  wine  are  taxed  when 
imported.  The  taxes  on  these 
commodities  coming  from  the  Virgin 
Islands  and  Puerto  Rico  are  largely 
returned  to  these  insular  possessions. 
Exports  are  mainly  tax  free.  These 
sections  ensure  that  proper  taxes  are 
collected  and  returned  according  to  law. 
The  record  retention  requirement  for 
this  information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Respondent:  9 
hours. 

Estimated  Total  Annual  Burden 
Hours:  180. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12,  1999. 
Williajn  T.  Earle. 

Assistant  Director  (Management)  CFO. 

|FR  Doc.  99-30279  Filed  11-18-99;  8:45  am) 

BILUNO  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTK>N:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A))  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Power  of  Attorney. 
DATES:  Written  comments  should  be 
received  on  or  befcjre  lanuary  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW.. 
Washington.  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  loan  Kravchak, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-6993. 
SUPPLEMENTARY  INFORMATION: 
Title-  Power  of  Attornev. 
OMB  Number:  1512-0079. 
Form  Number:  AT?  F  5000  8. 
Abstract:  ATF  F  5000.8  delegates 
authority  to  a  specific  individual  to  sign 
documents  on  behalf  of  an  applicant  or 
principal  (alcohol  and  tobacco 
permittees).  Manv  of  the  documents  that 
are  submitted  to  ATF  entail  binding 
legal  commitments  by  the  applicant/ 
permittee  and  anv  omission  or 
falsification  may  subject  the  applicant/ 
permittee  to  penahies  provided  in  the 
law. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Tvpe  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  18 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3.000. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  shall  have  practical  utilitv; 
(b)  the  accuracy  of  the  agency's  estimate 
f)f  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minmiize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  col!ec:tion 
t<M:hniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

D.iK^d:  November  12.  1999. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
IFR  Dnr  qq_-:j0280  Filed  11-18-99:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U,S,C, 
35n6(c)(2){A)),  Currently,  the  Bureau  of 
.\lc;r)hol.  Tobacco  and  Firearms  within 
th(>  Department  of  the  Treasure'  is 
soliciting  comments  concerning  the 
,Alcohol,  Tobacco  and  Firearms  Tax 
Returns,  Claims  and  Related 
Documents. 

DATES:  Written  comments  should  be 
received  on  or  before  Januarv  18,  2000 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  B5U 
Massachusetts  Avenue,  NVV,, 
Washington,  DC  _'()2_'f),  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
K(>quests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  loan  Kravchak, 
Revenue  Operations  Branch,  650 
Massachusetts  Avenue,  NW,, 
Washington,  DC  20226,  (202)  927-6993. 
SUPPLEMENTARY  INFORMATION: 

Titlt^:  .Mcohol,  Tobacco  and  Firearni> 
Tax  Returns,  Claims  and  Related 
Documents. 


OMB  Number:  1512-0492. 

Recordkeeping  Requiren\ent  ID 
Number:  ATF  RFC  5000/24. 

Abstract:  ATF  is  responsible  for  the 
collection  of  excise  taxes  on  fireaims, 
ammunition,  distilled  spirits,  wine, 
beer,  cigars,  cigarettes,  chewing  tobacco, 
snuff,  cigarette  papers,  tubes  and  pipe 
tobacco.  Alcohol,  tobacco,  firearms  and 
ammunition  excise  taxes,  plus  alcohol, 
tobacco,  and  firearms  special 
occupational  taxes  are  required  to  be 
collected  on  the  basis  of  a  return.  26 
U.S.C.  5555  authorizes  the  Secretary  of 
Treasury  to  prescribe  the  regulations 
requiring  every  person  laiable  for  tax  to 
prepare  any  records,  statements  or 
returns  as  necessary  to  protect  the 
revenue.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
503.921. 

Estimated  Time  Per  Respondent:  1  • 
hour. 

Estimated  Total  Annual  Burden 

flnurs:  503.921. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utilitv,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  12, 1999. 
William  T.  Earle. 

.  \ysistaut  Dinutor  (Managumentl  CFO. 

IFR  Doc.  99-30281  Filed  11-18-99:  8:45  am] 

BILLING  CODE  4810-3'    P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection:  Comment 
Request  (or  Form  2290 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasun,.  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2290,  Heavy  Highway  Vehicle  Use  Tax 
Return. 

DATES:  Written  comments  should  be 
received  on  or  before  Ianuar\'  18,  2000, 
to  be  assured  of  consideration, 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5244,  1111  Constitution 
Avenue  NW     Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

litlt'.  Heavy  Highway  Vehicle  Use 
Tax  Return. 

OMB  Number:  1545-0143. 
Form  Number:  2290. 
Abstract:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed  by 
Internal  Revenue  Code  section  4481  on 
the  highway  use  of  certain  motor 
vehicles.  The  information  is  used  to 
determine  whether  the  taxpayer  has 
paid  the  correct  amount  of  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500,625. 

Estimated  Time  Per  Respondent:  38 
hours,  38  minutes. 

Estimated  Total  Annual  Burden 
Hours;  19,343,363. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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rt'spDiiil  tn  ,1  I  iiiiiM  tiiin  of  information 
unless  the  I  ,iili'i  t.i.ii  nf  information 
(iispl.ivs  a  \  I'iMi  ( )M';i  I  !introl  number. 
Bonks  MI  fi  .Tii-  re.,i;i;\k;  to  a  collection 
iif  mtiirinatiiiii  iiui.st  be  retained  as  long 
as  thru  { (intents  niav  become  material 
m  the  .idministratinn  nt  anv  internal 
revenue  law  CeneralK    t.ix  returns  and 
tax  return  information  are  confidential, 
as  required  hv  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
reijuest  for  OMB  .ipprnval    .Ml 
(  omments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  (  ollection  of 
information  is  nei  es-„ir\  tor  the  proper 
performance  of  the  bini  tions  of  the 
a^jencv.  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(lualilv.  utilitv.  and  clarity  of  the 
information  In  lie  (  ollei  ted:  (d)  ways  to 
minimize  the  burden   a  thf    ollection  of 
information  on  respomieni ,   including 
through  the  use  of  automated  collection 
te(  hiiKjues  or  "th'M  f'lrnis  of  information 
te(  hnoloi;\    ami  a-   "stinuites  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purcha.se  of  services 
to  provide  information 

Approved;  November  10.  1999. 
Garric  k  R.  Shear, 
Hi>  Hrports  Clrnnmce  Officer. 
(FR  Doc.  9ft-.3ni79  Filed  11-18-99;  8:45  am) 

BILLING  CODE  4830-01-U 


By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporatt!  .Serre/arv'. 

IFR  Doc:.  9^-30288  Filed  11-18-99:  8:45  ami 

BILLING  CODE  6720-01 -P 


UTAH  RECLAMATION  MITIGATION 
AND  CONSERVATION  COMMISSION 

Notice  of  Finding  of  No  Significant 
Impact  tor  the  Strawberry  Aqueduct 
and  Collection  System  Angler-Access 
Acquisition  and  Corridor  Management 

AGENCY:  The  Utah  Reclamation 

Mitigation  and  Conservation 

Commission. 

ACTION:  Notice  of  Finding  of  No 

Significant  Impact  (FONSI). 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[AC-11:  OTS  Nos.  0210  and  H-3537] 

Mutual  Federal  Savings  Bank.  Muncie. 
IN;  Approval  of  Conversion  Application 

Notice  IS  herebv  ,i;n  ''u  thai    ni 
November  10.  H»44.  the  l)ire<.tor.  Office 
of  Examination  «<  .Supervision.  Office  of 
Thrift  .Supervision,  or  his  ilfsii^nee, 
acting  pursuant  to  deleg.iti'd  .luthority. 
approved  the  application    !  \lii!  lal 
Federal  Savim;s  B.uik  Mum  le,  Indiana, 
Indian.).  In  i  laiM'rt  tn  the  stock  form  of 
iir'4ani/.<ition  (  opies  of  \hr  iiiiilication 
■ire  ,i\,iilable  fur  inspection  .it  llie 
Dissemin.itioii  Branch.  Office  of  Thrift 
SuperMsimi    1  '11(1  C  Street.  N\V. 
Washim^ti.n   1 )( :  Ji)')")2.  .md  the  (Central 

Kei-ion.il  Offiie,  Off (Thrift 

Supervision,  2011  VVi>s!  Madisnn  Street. 
Suite  1  :<()().  Chi(.iKi>,  llluiMis  60606. 

Dated:  November  16.  1999. 


SUMMARY:  On  November  17.  1999. 
MK.Iiael  C.  Weland.  Executive  Director 
of  the  Utah  Reclamation  Mitigation  and 
Conservation  Commission  (Mitigation 
Commission),  signed  the  Finding  of  No 
Significant  Impact  (FONSI).  which 
documents  the  decision  to  fund  and 
complete  the  Angler-Access  Acquisition 
and  Corridor  Management  project  The 
project  is  located  in  Duchesne  County 
and  Wasatch  County.  Utah.  The 
Mitigation  Commission  and  Bureau  of 
Reclamation,  joint-lead  agencies  for  the 
project,  documented  the  environmental 
effects  of  funding  and  completing  this 
project  in  a  1999  environmental 
assessment  (EA).  The  Draft  F.,\  was 
issued  on  July  31,  1998,  analyzing  the 
environmental  impacts  of  completing 
the  remaining  angler-access  and 
terrestrial  wildlife  mitigation 
acquisitions  and  establishing  long-term 
management  guidelines  for  mitigation 
lands.  The  Final  EA  was  refined  based 
upon  public  comment  and  released  in 
November  1999.  The  Mitigation 
Commission  has  reviewed  the  Final  EA, 
determined  it  adequate  for  the  decisions 
to  be  made,  and  issued  a  FONSI.  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA;  42 
U.S.C.  4321  etsea.]. 

Acquisition  ann  management  nf 
angler  access  corridors  are  recjuired  by 
the  1988  Supplement  to  the  Definite 
Plan  Report  (DPR)  for  the  Bonneville 
Unit.  Central  Utah  Project  (CUT),  and/or 
authorized  by  the  Central  I't.ih  Project 
Completion  Act  of  1992  ■  Titlis  II 
through  VI  of  Pub.  L.  102-575).  The 
Strawberry  Aqueduct  and  Collection 
System  (SACS),  a  component  of  the 
Bonneville  Unit.  Central  I  "tab  Project. 
consists  of  a  series  of  pipelines,  tunnels. 
aqueducts  and  reservoirs  that  capture 
water  from  the  Colorado  River  Basin 
and  divert  it  to  the  Bonneville  Basin  for 
use  along  the  populated  Wasatch  Front 


in  Utah.  (Construction  and  operation  of 
the  Strawberry  /Xquediu  t  and  Collection 
System  altered  stream  flows  on 
approximately  240  miles  of  ten  streams. 
Following  vears  of  di.scussion.  a 
mitigatiim  program  was  developed  for 
S.\(;S  in  19H8  To  mitigate  the  impacts, 
several  key  agreements  were  made 
(including  the  y\quatic.  Wildlife  and 
Wetland  Mitigation  Plans),  and 
legislation  was  enacted  identifying  a 
mitigation  program   .A  portion  of  the 
entin^  mitigation  program  for  SACS  is 
fulfilled  by  the  .Angler-Access 
Acciuisition  and  (Corridor  Management 
proj(H;t.  Specifically,  public  angler 
access  would  be  acquired  to  replace  lost 
angling  opportunities.  Fifty-one  miles  of 
angler  ,u;cess  on  specific  stream  reaches 
was  identified  for  acquisition   .Angler 
access  wt)uld  be  ac:quinHi  where 
instream  flows  were  provided  and  in 
some  instances,  where  slre.uii  h.iliitat 
improvements  were  m.ide  ihotii 
mitigation  measures  of  the  SACS 
project)  Wetland  and  riparian 
woodland  mitigation  was  required  on 
S.A(CS-area  streams  for  impacts  caused 
by  c(mstruction  and  operation  of  the 
Municipal  and  Industrial  (M&I)  System 
of  the  Bonneville  I  'nit.  Terrestrial 
habitats  impacted  tiv  Bonneville  Unit 
features  ,ui'  required  to  be  mitigated  for 
by  acquiring  .md  managing  uplands 
(some  of  which  are  adjacent  to  the 
angler  aci  ess  corridors)  for  wildlife 
purposes, 

.Approximately  42,9  of  the  .51  miles 
identified  on  specific  stream  reaches  for 
angler-ac<  ess  ac  quisition  have  been 
ac:(piire(i  hv  the  Bureau  of  K(>clamation 
and  the  Mitig.ition  Commission 
.\pproximately  H,l  miles  remain  to  lie 
acquired.  .Approximately  2f).728  acres  of 
riparian  and  upland  habitat  have  been 
acquired  ,is  terrestrial  wildlife 
mitigation  in  or  ,ui|acent  to  the  angler- 
access  ( orridors.  Approximately  490 
acres  remain  to  be  acquired  and 
managed  to  fulfill  th(>  terrestrial  wildlife 
mitigation  requirement   .Approximately 
12(i,5  acres  of  wetlands  have  been 
ac,(juired  in  the  angler-access  corridors, 
completing  the  wetland  acquisition 
mitigation  responsihiliti(<s  associated 
with  SACS, 

After  reviewing  the  K/\.  Biologit:al 
Assessment,  and  public  and  agency 
comments,  the  Mitigation  Commission 
has  decided  to  implement  the  Modified 
Proposed  Action  as  described  in  the 
Final  HA,  UndiT  the  Modified  Proposed 
.Action,  the  Bureau  of  Reclamation  and 
Mitigation  Commission  will  acquire  an 
additional  8,1  river  miles  of  angler 
ac(.(!ss  on  specified  river  reaches  and  a 
minimum  of  490  acres  of  specified 
adjacent  uplands  and  will  establish  a 
management  framework  for  the  angler- 
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access  corridors.  The  Mitigation 
Commission  selected  the  Modified 
Proposed  Action  for  implementation 
because  it  minimizes  the  impacts  on 
private  property  owners  while  achieving 
the  underlying  need  for  the  project.  The 
iUireau  of  Reclamation  will  use  its 
•  minent  domain  authority  to  complete 
the  acquisitions  only  as  a  last  resort, 
following  other  reasonable  attempts  to 
acquire  lands  and  interests  on  a  willing- 
seller  basis.  The  environmental  effects 
cf  the  Modified  Proposed  Action  were 
^Hiiilar  to  the  impacts  of  other 
altt'inativos  analyzed.  Implementation 
(if  th(^  Modified  Proposed  Action  will 
achitn f  lhi>  following  objectives: 

1    (  luiiplete  outstanding  mitigation 
rtvjiMii'^^ibilities  of  the  Aquatic 


Mitigation  Plan  by  acquiring  an 
additional  8.1  miles  of  angler-access. 

2.  Complete  the  Wildlife  Mitigation 
Plan  by  acquiring  490  acres  of  upland 
habitat  remaining  as  terrestrial  wildlife 
mitigation. 

3.  Satisfy  the  Aquatic  Mitigation  Plan. 
Wildlife  Mitigation  Plan  and  Wetland 
Mitigation  Plan  by  protecting  and 
managing  mitigation  lands  for  their 
riparian,  wetland,  and  aquatic  resource 
values.  Establish  management 
guidelines  and  objectives  for  each  of  the 
angler-access  corridors. 

4.  Provide  continuous  public  access 
throughout  angler-access  corridors  and 
identify  the  appropriate  level  of 
infrastructure  development  (parking 
areas  and  restrooms)  for  public  use. 


f  OB  FjPTHf  H  isroRWATioN  CON' act: 
Additiundl  information  about  tliis 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number 
below: 

Mr.  Richard  Mingo,  Natural  Resource 
Specialist,  Utah  Reclamation 
Mitigation  and  Conservation 
Commission,  102  West  500  South, 
Suite  315,  Salt  Lake  City,  UT  84101. 
Telephone:  (801)  524-3146. 

Dated:  November  15,  1999. 
Michael  C.  VVeland. 
Execiitivn  Director. 
|FR  Doc.  99-30261  Filed  11-18-99:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  201  and  213 

[DPARS  C;iso  ^9-  !)on;; 

Defense  Federal  Acqu'^itiof 
Regulation  Supplement    Ov'-'fseas  Use 
of  ttie  Purchase  Card 

Correction 

In  rule  document  99-27278  beginning 
on  page  56704,  in  the  i.ssue  of  Thursday. 
October  21.  1999.  make  the  following 
correction; 

213  301      'Correctod] 

( )ii  pcit;n  .5tJ7U5,  in  the  second  column. 
in  :il3..U)l(2)(i),  the  paragraph 
designation  reading  "(1)"  should  read 
"(i)". 
IFR  Doc.  C9-27278  Filiid  1 1-18-99;  8:4.'j  ami 

aiLLINQ  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COf^fVIISSION 


[Release  No.  34-41 
NSCC-99-101 


19    File  No    SP 


Self-Regulatory  Organizatiocis   't'o 
National  Securities  Clearmq 
Corporation:  Notice  of  Filing  o' 
Proposed  Rule  Change  Relating  to 
Arrangements  to  Integrate  the  National 
Securities  Clearing  Corporation  and 
The  Depository  Trust  Company 

August  !).  1999, 

Correction 

In  notice  document  99-21193, 
beginning  on  page  445fi9,  in  the  issue  of 
Monday,  August  16,  1999,  make  the 
following  correction: 


On  page  44.'571,  in  the  fir.'Jt  column,  in 
the  first  full  paragraph,  in  the  first  line, 
"commission"  should  read 
"Commission", 
IFR  Doc.  (',0-21193  Filed  1 1-18-99;  8:45  ami 

BILLING  CODE  1505-01-0 


SECURITIES  EXCHANGE 
COMMISSION 

[Heif'ase  No.  J-4  41721,  File  No.  SR- 
Am,?X  98-31) 

So'f  neqiiiHtory  Organizations: 
Ar-of  i,::a'^  SfocH  ^  xrtnangeLLC    Order 
M;ip'cvi;iy  Hroposod  Rule  Change  and 
Amendment  Nos    '  and  2  Thereto  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
*ic;    "  ■::,  "IP  Proposed  Rule  Change 
Hoiatiny  to  Options  on  the  Cure  tor 
Cancer  Common  Stock  index 

August  10,  1999 
Correction 

In  notice  document  99-21361, 
appearing  on  page  44976,  in  the  issue  of 
Wednesday,  August  18,  1999,  make  the 
following  correction: 

On  page  44976,  in  the  second  column, 
the  date  line  is  corrected  to  read  as  set 
forth  above, 
IFR  Doc.  C9-213fil  Filed  1 1-18-99;  8:4,'i  am) 

BILLING  CODE  1505-01-D 


S^:CuHiT:ED  ANi;  EXCHANGE 
.'OM  MISSION 

Ue-    N.;    IC-23997:  File  No    812-11730] 

I^ansdTonca  Orcidentai  Life 
Insurance  Cojppii'iy   et  ai 

Septembers.  1999, 
Correction 

In  notice  document  99-23992, 
appearing  on  page  50121,  in  the  issue  of 
Wednesday,  September  15,  1999,  make 
the  following  correction: 

On  page  50121,  in  the  third  column, 
the  date  line  is  corrected  to  read  as  set 
forth  above, 
IFR  Doc.  C9-23992  Filed  11-18-99;  8:45  ami 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Reie,^so  No 
99-08' 


lyes  Flic  fio  sn  cnx 


Self-Regulatory  Organizations  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No  1  to  the  Proposed 
Rule  Change  by  the  Chicago  Stock 
Exchange,  Inc  .  Relating  to  Access  to 
an  After-Hours  Trading  Session 

September  ;10,  1999. 
Correction 

In  notice  document  99-26155, 
appearing  on  page  54701,  in  the  issue  of 
Thursday,  October  7,  1999,  make  the 
following  correction; 

On  page  54701,  in  the  first  column, 
the  date  lint;  is  corrected  to  read  as  set 
forth  above, 
|IK  Do(  .  (:<)-2r.l.-iri  Filml  11-18-99:  8:4,')  nml 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 


(ne!e.:ise  No 
99-43; 


:3a-42026    File  Uc.   SR  CBOE 


Self-Regulatory  Organizations.  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Accelerated 
Approval  of  Amendment  Nos   1.  2  and 
3  to  the  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
to  Amend  its  Constitution  Pertaining  to 
Corporate  Governance 

October  18,  1999. 

Correction 

In  notice  document  99-27715, 
appearing  on  page  54799,  in  the  issue  of 
Monday,  October  25,  1999,  make  the 
following  correction: 

On  page  57499,  in  the  third  column, 
the  docket  number  is  corrected  to  read 
as  set  forth  above, 
[FR  Doc,  C9-27715  Filed  11-18-99:  8:45  am] 
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Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  261 

Hazardous  Waste  Identification  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[FRN-6469-9] 
RIN  2050-AE07 

Hazardous  Waste  Identification  Rule 
(HWIR):  Identification  and  Listing  of 
Hazardous  Wastes 

AGENCY:  Knvironmental  Protection 

ACTION:  Proposed  rule  and  request  for 

coninitMits. 


summary:  Today's  action  proposes  to 

retain  mil  amend  the  mixture  rule  and 
the  derived-from  rule  in  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  mixture  and  derived-firom  rules 
"iisure  that  hazardous  wastes  that  are 
inixeii  w  i!h  other  wastes  or  that  result 
troni  tile  treatment,  storage  or  disposal 
of  hazardous  wastes  do  not  escape 
reyuLition  and  thereby  cause  harm  to 
human  health  and  the  environment. 

EPA  is  proposing  two  revisions  to  the 
mixture  ind  derived-from  rules.  These 
r  \  1^;   11--  would  narrow  the  scope  of  the 
mixture  dnd  derived-from  rules. 
tailoring  the  rules  to  more  specifically 
mail  h  the  risks  posed  by  particular 
wastes.  The  first  is  an  exemption  for 
mixtures  and/or  derivatives  of  wastes 
lis!.  I  ^.  i,.|y  for  the  ignitability. 
coriusi^  it\ .  and/or  reactivity 
characteristics.  The  second  is  a 
conditional  exemption  from  the  mixture 
and  derived- from  rules  for  "mixed 
wastes"'  (that  is,  wastes  that  are  both 
hazardous  and  radioactive). 

Today's  document  also  discusses  an 
implementation  framework  for  an 
"xemption  from  hazardous  waste 
ni.magoment  for  wastes  that  meet 
chemical-specific  exemption  levels,  also 
known  as  the  Hazardous  Waste 
Identification  Rule  (HWIR)  exemption. 
The  HWIR  exemption  would  identify  a 
broad  set  of  listed  hazardous  waste  that 
could  be  safely  managed  in 
nnnhazardous  waste  management  units. 
The  current  version  of  the  model  that 
could  be  used  to  derive  the  exemption 
levels  is  designed  to  evaluate 
simultaneous  exposures  across  multiple 
media  and  pathways  in  order  to 
estimate  the  resulting  health  and 
environmental  effects.  Before  using  a 
re\  ised  risk  assessment  to  support  a 
final  regulatory  action,  we  would 
propose  the  HWIR  exemption,  providing 
public  notice  and  the  opportunity  to 
comment  on  the  revised  risk  assessment 
and  resulting  exemption  levels. 

in  addition,  today's  document 
discusses  the  possibility  of  revising  the 


Land  Disposal  Restrictions  (LDRs)  by 
replacing  technology-based  treatment 
standards  in  the  RCRA  regulations  with 
risk-based  treatment  standards. 
DATES:  To  make  sure  we  consider  your 
ciomments  on  revisions  to  the  mixture 
and  derived-from  rules  (Sections  1-IV, 
Sections  XXI-XXVI  (as  applicable)  of 
the  preamble  and  proposed  regulatory 
language  amending  40  CFR  part  261). 
they  must  be  postmarked  on  or  before 
February  17.2000. 

To  make  sure  we  consider  your 
comments  on  the  discussed 
concentration-based  HWIR  exemption 
and  the  possible  revisions  to  the  LDR 
Treatment  Standards  (Sections  V-XX 
and  Sections  XXI-XXVI  (as  applicable) 
of  the  preamble),  they  must  be 
postmarked  on  or  before  May  17,  2000. 
ADDRESSES:  Please  send  an  original  and 
two  copies  of  your  comments 
referencing  Docket  number  F-99- 
VVH2P-FFFFF  to  (1)  if  using  regular  U.S. 
Postal  Service  mail:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305W).  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  S.W..  Washington, 
D.C..  20460.  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Information 
Center  (RIC),  Crystal  Gateway  One,  1235 
Jefferson  Davis  Highway,  First  Floor, 
Arlington,  Virginia  22202.  It  would  also 
be  helpful,  although  not  mandatory,  to 
include  an  electronic  copy  by  diskette 
or  Internet  email.  In  this  case,  send  your 
comments  to  the  RCRA  Information 
Center  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
word  processing  format  we  can  convert 
to  ASCII  (TEXT).  Please  include  on  the 
disk  label  the  name,  version,  and 
edition  of  your  word  processing 
software  as  well  as  vour  name  and 
docket  number  F-99-WH2P-FFFF. 
Protect  your  diskette  by  putting  it  in  a 
protective  mailing  envelope.  To  send  a 
copy  by  Internet  email,  address  it  to: 
rcra-docket@epamail^pa.go\'.  Make 
sure  this  electronic  copy  is  in  an  ASCII 
format  that  doesn't  use  special 
characters  or  encrvption.  Cite  the  docket 
Number  F-99-WH2P-FFFFF  in  your 
electronic  file. 

The  RCRA  Information  Center  is 
located  at  Crystal  Gateway  One.  1235 
Jefferson  Davis  Highway,  First  Floor. 
Arlington  Virginia.  If  you  would  like  to 
look  at  and  copy  supporting  information 
for  RCRA  rules,  please  make  an 
appointment  with  the  RCRA 
Information  Center  by  calling  (703)  603- 
9230.  Docket  hours  are  from  9  A.M.  to 
4  P.M.  Monday  through  Friday,  except 
for  Federal  holidays.  You  may  copy  up 
to  100  pages  from  any  regulatory 


document  at  no  cost.  Additional  copies 
cost  SO.  15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  intoriiiation  alimit  this  proposed 
rule,  contact  the  RCRA  Hotline,  Office 
of  Solid  Waste.  U.S.  Environmental 
Protection  Agency.  Washington.  DC 
20460.  (800)  424-9346  (toll  free);  TDD 
(800)  553-7672  (hearing  impaired);  in 
the  Washington.  D.C.  metropolitan  area 
the  number  is  (703)  412-9810;  TDD 
(703)  486-3323  (hearing  impaired).  For 
technical  information  on  this  proposed 
rule,  contact  Adam  Klinger  at  (703)  308- 
3267  or  Tracy  Atagi  at  (703)  308-8672; 
for  specific  information  on  the  risk 
modeling  system,  contact  David  Cozzie 
at  (703)  308-0479.  To  get  copies  of  the 
reports  or  other  materials  referred  to  in 
thi.s  proposal,  contact  the  RCRA  Docket 
at  the  phone  number  or  address  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The 
pn)[.)i)sal  and  other  niateriai  associated 
with  this  action  can  be  electronically 
accessed  on  the  Internet  at  http:// 
www.epa.gov/epaoswer/hazwaste/id 

The  official  record  for  this  rulemaking 
will  be  kept  in  paper  form.  Accordingly, 
EPA  will  transfer  all  comments  received 
electronic;ally  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

We  will  respond  to  submitted 
comments,  whether  written  or 
electronic,  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  We  will  not 
immediately  reply  to  electronically 
submitted  comments  other. than  to  seek 
clarification  of  comments  that  may  be 
garbled  in  transmission  or  during 
conversion  to  paper  form,  as  discussed 
above. 

Affected  Entities 

Entities  potentially  affected  by  this 

()ropos('d  action  are  generators  of 
industrial  hazardous  waste,  and  entities 
that  treat,  store,  transport  and/or 
dispose  of  these  wastes.  Different  sets  of 
entities  [i.e..  industrial  and  service 
sectors)  are  affected  by  different 
provisions  of  this  regulatory  proposal, 
as  displayed  below:  This  table  is  not 
intended  to  be  exhaustive,  but  rather 
provides  a  guide  for  readers  regarding 
entities  likely  to  be  affected  by  this 
action. 
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SIC  code 


A.   Proposed  Revision  to  40  CFR 
261.3     RCRA     Mixture-and-De- 
nved-from  Rules: 
2800  


2619 
2821 
2833 
2834 
2851 
2869 
2879 
3089 
3241 
3479 
3711 
4212 
4953 
7389 
7532 
9511 
9711 


NAICS  code 


List  of  potentially  affected  U.S  industnal  entities 


32XXXX Chemicals  &  allied  products  manufacturing. 

Five  possible  codes ;  Industrial  inorganic  cfiemicals  manufacturing. 

325211  Plastics  materials  &  resins  manufacturing. 

325411  ^  Medicinal  chemicals  &  botanicals  manufactunng. 

Pharmaceutical  preparations  manufacturing. 

Paints  &  allied  products  manufacturing. 

Industrial  organic  chemicals  manufacturing. 

Pesticides  &  agricultural  chemicals  manufacturing. 

Four  possible  codes  Plastics  products  manufactunng. 

32731  i  Hydraulic  cement  products  manufactunng. 


325412 

32551  

Five  possible  codes 
32532  


Four  possible  codes 
Five  possible  codes 
562111  &  562112    .. 
Five  possible  codes 
36  possible  codes  ... 
811121  


Fabricated  metal  coating  &  allied  services. 

Motor  vehicle  &  passenger  car  bodies  manufacturing. 

Local  trucking  services  (industnal  waste  shipment). 

Refuse  (industnal  waste)  treatment/disposal  services. 

Business  services. 

Auto  repair  &  auto  paint  shops. 


92411  Waste  management. 

811121  National  security  (military  bases). 


Explanatory  Notes: 

(1)  SIC  =  1987  Standard  Industnal  Classification  system  (U.S.  Department  of  Commerce's  traditional  code  system  last  updated  in  1987). 

(2)  NAICS  =  ■iQQ?  North  American  industnal  Classification  System  (U.S.  Department  of  Commerce's  new  code  system  as  of  1997). 

(3)  Refer  to  the  Internet  website  http.  ■www.census.gov'epcd'wwwnaicsdev.htm  for  additional  information  and  a  cross-walk  table  for  the  SIC 
and  NAICS  codes  systems 


This  table  lists  those  entities  that  EPA 
believes  could  be  affected  by  this 
proposed  action,  based  on  industrial 
sectors  idpntified  in  the  economic 
(inalvsi.s  in  support  of  this  proposal.  A 
total  of  about  120  entities  are  expected 
to  benefit  from  the  proposed  revisions  to 
40  CFR  261.3  in  the  17  industrial  sectors 


listed  above,  but  primarily  in  the 
chemicals  and  allied  products  sector 
(i.e.,  SIC  code  28,  or  NAICS  code  325). 
Other  entities  not  listed  in  the  table  also 
could  be  affected.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  examine  40  CFR  parts  260, 
261  and  268  carefully  in  concert  with 

Acronyms 


the  amended  rules  found  at  the  end  of 
this  Federal  Register  document.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  persons 
listed  in  the  preceding  FOR  further 

INFORMATION  CONTACT  secUon. 


Acronym 


Definition 


3MRA  

AOI  

APA  

A"^     

BOAT  

CERCLA  .. 

CFR  

CMA  

CWA  

DOT   

EPA     

EPACMTP 
EXAMS  .... 
EXAMSIO  . 
FRAMES  .. 

GIRAS  

HEAST  

HQ    

HSWA  

HW!R 
H'/ViR99   ... 

ICR  

lEUBK  

IRIS  

ISCST3  .... 

LAU  

LCR  

LDR  

LF     

LLMW  

llRWDF   .. 
LOEL        ... 


Multimedia.  Multipathway  and  Multireceptor  Risk  Assessment. 

Area  of  Interest 

Administrative  Procedures  Act. 

Aerated  Tank. 

Best  Demonstrated  Available  Technology. 

Comprehensive  Environmental  Response,  Compensation  and  Liability  Act. 

Code  of  Federal  Regulations. 

Chemical  Manufacturers  Association. 

Clean  Water  Act. 

Department  of  Transportation. 

Environmental  Protection  Agency. 

6PA's  Composite  Model  for  Leachate  Migration  with  Transformation  Products. 

Exposure  Analysis  Modeling  System 

Exposure  Analysis  Modeling  System — Input  Output  Interface. 

Framework  for  Risk  Analysis  in  Multimedia  Environmental  Systems. 

Geographic  Information  Retrieval  and  Analysis  System. 

Health  Effects  Assessment  Summary  Table. 

Hazard  Quotient. 

Hazardous  and  Solid  Waste  Amendments  of  1984. 

Hazardous  Waste  Identification  Rule. 

Hazardous  Waste  Identification  Rule — 1999  Framework. 

Information  Collection  Request. 

Integrated,  Exposure.  Uptake  and  BioKinetIc  Model. 

Integrated  Risk  Information  System. 

Industnal  Source  Complex  Short  Term  model. 

Land  Application  Unit. 

Lead  and  Copper  Rule. 

Land  Disposal  Restriction 

Landfill. 

Low  Level  Mixed  Wastes. 

FLOW  Level  Radioactive  Waste  Disposal  Facility. 

Lowest  Observed  Effects  Level. 
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Acronyms— Continued 


Acronym 


Definition 


l\^ACT  

MCL   

MINTEQA2 


\OEL  .... 

^JRC  

NTTAA  .. 

0MB  

ORD  

OiRM  

OSVV   

OSWER 
PBWS 
QA  QCI  .. 
RCRA  .... 

RfD  

RfC  

RIC  

RfJS 

3A3     

SA\'3C\ 
3BREFA 

SCiM  

SI 
SPARC  .. 

SSLs  

SVOC  .... 

3ZM  

TC  

TCLP  

TDD  

TOC  

TRI  

TSCA  .... 

TSDF  

TSS  

UMRA  ... 

USLE  

UTS  

VO  

VOC  

VZM  

WMU  

WP  


Maximum  Achievable  Control  Technology. 

Maximum  Containment  Level. 

Geochemical    speciation    model:    originally    a    combination    of    Mineral    Equilibrium    Model 
(MINEQL)  and  the  thermodynamic  database  WATEQ3. 

Non-Aqueous  Phase  Liquid. 

No  Observed  Effects  Level 

Nuclear  Regulatory  Commission  (NRC). 

National  Technology  Transfer  and  Advancement  Act. 

Office  of  Management  and  Budget. 

Office  of  Research  and  Development. 

Office  of  Information  and  Resources  Management. 

Office  of  Solid  Waste. 

Office  of  Solid  Waste  and  Emergency  Response. 

Performance  Based  Measurement  System. 

Quality  Assurance/Quality  Control. 

Resource  Conservation  Recovery  Act. 

Reference  Dose. 

Reference  Concentration. 
i  RCRA  Docket  Information  Center. 
j  Root  Mean  Square. 

Science  Advisory  Board. 

Solar  and  Meteorological  Surface  Observation  Network. 

Small  Business  Regulatory  Enforcement  Fairness  Act. 

Sampled  Chronological  Input  Model. 

Surface  Impoundment. 

System  Performs  Automated  Reasoning  in  Chemistry. 

Soil  Screening  Levels. 

Semi-Volatile  Organic  Compound. 

Saturated  Zone  Module. 

Toxicity  Charactenstic. 

Toxicity  Characteristic  Leaching  Procedure. 

Telecommunications  Device  for  the  Deaf. 

Total  Organic  Cartx)n, 

Toxic  Release  Inventory. 

Toxic  Substance  Control  Act. 

Treatment,  Storage,  and  Disposal  Facility. 

Total  Suspended  Solid. 

Unfunded  Mandates  Reform  Act. 

Universal  Soil  Loss  Equation. 

Universal  Treatment  Standards. 

Volatile  Organics. 

Volatile  Organic  Compounds. 

Vadose  Zone  Module. 

Waste  Management  Unit. 

Waste  Pile 


Outline 

KiK  k<>r()iind 

1   L  nil;:  ,\  hat  legal  authority  is  EPA 
propo.sing  these  regulatory  changes? 

II.  What  is  EPA  proposing  today  and  on  what 
other  actions  is  EPA  seeking  comment? 

Kt't.iinin'4  tlii'  \li\tuii   ,ii!il  I Jcrived-From 
Rules 

Hi.  Why  is  EPA  proposing  to  retain  the 
mixture  and  derived-from  rules? 

Proposed  Revisions  to  40  CFR  261.3 

i\    i  io»v  diui  why  is  EPA  proposing  to  revise 
the  hazardous  waste  identification 
regulations  for  mixtures  and  derived- 
from  wastes? 

11V\IK  I  \cni  jiimn  I  )ji!  inns 

V.  Why  is  EPA  developing  a  chemical-based 
HWIR  exemption  for  listed  hazardous 
waste  (including  both  mixtures  and 
derived-from  waste)? 


VI.  What  options  is  EPA  developing  for  the 

HWIR  exemption? 

VII.  What  wastes  would  be  eligible  for  an 
HWIR  exemption? 

VIII.  What  level  of  governmental  review 
would  be  needed  for  an  HWIR 
exemption  claim? 

IX.  For  the  generic  HWIR  exemption,  what 

steps  would  I  follow  before  mv  waste 
could  be  exempted? 

X.  Once  the  waste  becomes  exempt,  what 

RCRA  requirements  might  still  apply? 

XI.  For  the  generic  HWIR  exemption,  what 

conditions  and  requirements  would  I  be 
required  to  fulfill  to  maintain  the 
exemption? 

XII.  What  would  be  the  conditions  and 
requirements  for  the  landfill-only  HWIR 
exemption? 

XIII.  What  would  happen  if  I  do  not  comply 
with  the  conditions  and  the 
requirements  of  the  HWIR  exemption? 

XIV.  What  might  the  regulatory  language  for 
the  HWIR  exemption  look  like? 


HWIR  Risk  Assessment 

XV.  Wlidt  is  the  goal  of  the  HWIR  risk 
assessment? 

XVI.  How  did  EPA  develop  the  current 
version  of  the  HWIR  risk  assessment? 

XVII.  What  are  the  results  of  the  current 
version  of  the  risk  assessment? 

XVIII.  How  was  the  HWIR  exemption  list  of 
chemicals  developed? 

XIX.  How  would  EPA  use  the  results  of  the 
risk  assessment  to  set  HWIR  exemption 
levels? 

Possible  Revision  to  LOR  IrealiTient 
Standards 

X.X.  How  might  EPA  use  the  results  of  the 
HWIR  model  to  revise  the  hazardous 
waste  LOR  treatment  standards? 

Economic  Impacts 

X.\i.  Wliat  are  the  economic  impacts  of 
today's  proposed  regulatory  changes? 
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Relationship  to  Other  Programs 

-XXII.  How  would  the  HWIR  exemption  relate 
to  other  programs? 

A.  Would  HWIR  change  how  you 
determine  if  a  waste  i.s  hazardous? 

B.  Could  a  characteristic  hazardous  waste 
be  exempt  under  HWIR? 

C.  How  would  the  HWIR  exemption  differ 
from  the  delisting  process  per  40  CFR 
260.22? 

D.  How  would  HWIR  affect  TSDF  closure 
requirements  for  mv  facilitv? 

E.  How  would  HWIR  affect  the  Land 
Disposal  Restriction  (LDR)  Program? 

F.  How  would  HWIR  relate  to  the  RCRA  air 
emission  standards? 

G.  Would  HWIR  affect  "Use  Constituting 
Disposal"  regulations? 

H.  Could  hazardous  waste  debris  become 

under  HWIR? 
I.  Would  contaminated  media  be  eligible 

for  an  HWIR  exemption? 
I,  Does  the  final  HWIR-Media  Rule  impact 

HWIR? 
K.  How  would  HWIR  impact  actions  under 

the  Superfund  program  (CERCLA)? 
L.  How  does  HWIR  relate  to  the  draft 

Industrial  D  Voluntary  Guidance? 
M.  How  does  HWIR  relate  to  the 

Comparable  Fuels  Exemption? 
N.  How  would  HWIR  affect  mixed  waste? 
O.  How  does  HWIR  relate  to  the  Sewage 

Sludge  Regulatory  Program? 

State  Authorization 

XXIII.  How  would  today's  proposed 
regulatory  changes  be  administered  and 
enforced  in  the  States? 

Administrative  Requirements 

XXIV.  How  has  EPA  fulfilled  the 
administrative  requirements  for  this 
proposed  rulemaking? 

A.  Executive  Order  12866:  Determination 
of  Significance 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act  (Information 
Collection  Request) 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Orders  on  Federalism 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

References 

X.XV.  What  are  some  key  documents 

containing  information  supporting  this 
notice? 

Request  for  Comment 

XXVI.  On  what  issues  is  EPA  specifically 
seeking  public  comment? 

Background 

/.  Under  What  Legal  Authontv  /s  EPA 
Proposing  These  Regulatory  Changes:" 

These  regulations  are  proposed  under 
the  authority  of  Sections  2002(a).  3001 , 
.^002.  3004,  and  3006  of  the  Solid  Waste 
Disposal  Act  of  1970,  as  amended  by  the 


Resource  Conservation  and  Recover\- 
Act  of  1976  (RCRA),  as  amended  by  "the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
U.S.C.  §6912{a),  6921,  6922,  6924,  6926. 

//.  What  Is  EPA  Proposing  Today  and  on 
What  Other  Actions  Is  EPA  Seeking 
Comment? 

A.  What  Is  Included  In  Today's  Notice? 

Today  EPA: 

1 .  Proposes  to  retain  the  mixture  and 
derived-from  rules,  currentlv  set  forth  in 
40  CFR  261.3(a)(2)(iii),  261.3(a)(2)(iv) 
and  261.3(c)(2)(i).  As  explained  in 
Section  III.  these  rules,  which  are 
currently  in  effect  on  an  emergency 
basis,  regulate  wastes  that  are  mixed 
with,  or  are  derived  from  the  treatment, 
storage,  or  disposal  of,  listed  hazardous 
wastes. 

2.  Proposes  to  narrow  the  scope  of  the 
mixture  and  derived-from  rules  by 
exempting  mixtures  and  derivatives  of 
wastes  listed  solely  for  the  ignitability, 
corrosivity.  and/or  reactivity 
characteristics  which  no  longer  exhibit 
any  characteristic  of  hazardous  waste 
and  comply  with  land  disposal 
restrictions  applicable  to  characteristic 
wastes. 

3.  Discusses  an  implementation 
framework  for  twd  exemptions  from 
Subtitle  C  management  requirements  for 
wastes  meeting  a  set  of  conditions  cind 
procedures.  The  two  options  are: 

(a)  A  "generic"  exemption  that  has  no 
specific  requirements  as  to  how  the 
waste  is  managed  once  conditions  of  the 
exemption  are  met:  and 

(b)  a  "landfill-only"  exemption  that 
limits  the  subsequent  management  of 
the  exempted  waste  to  disposal  in  a 
landfill  and  prohibits  placement  on  the 
land  before  disposal: 

4  Discusses  the  current  version  of  the 
risk  assessment  that  EPA  intends  to  use 
to  create  exemption  levels  to  be  used  in 
the  implementation  framework;  and 

5,  Discusses  whether  to  revise  the 
Land  Disposal  Restrictions  by  replacing 
the  technologv-based  treatment 
standards  in  40  CFR  268,40  and  268.48 
with  nsk-bd'^pd  treatment  standards. 

B.  What  Related  Regulatory  Action  Is 
EPA  Also  Fropusmg  FJsewhere  in 
Today's  Federal  Register? 

In  a  separate  propnsal  published 
elsewhere  in  the  Federal  Register  today, 
we  are  also  proposing  to  conditionally 
exempt  hazardous  waste  mixed  with 
low-le\el  radioactive  wastes  (low-level 
mixed  wastes,  or  LLMW)  or  mixed  with 
Naturaliv  Occurring  and/or  Accelerator- 
produced  Radioactive  Material  (NARM 
mixed  waste)  from  the  storage, 
transportation,  and  disposal 


requirements  of  RCRA.  Treated  LLMW 
and  NARM  mixed  waste  would  be 
exempt  from  RCRA  hazardous  waste 
transportation  and  disposal  facility 
requirements  if  it  is  disposed  at  a  low 
level  radioactive  waste  disposal  facility 
(LLRWDF)  regulated  by  the  Nuclear 
Regulatory  Commission  (NRC).  In 
addition,  we  are  also  proposing  that 
untreated  LLMW  and  NARM  mixed 
waste  generated  by  the  NRC  licensees 
may  be  stored  according  to  NRC 
regulations  instead  of  RCRA  hazardous 
waste  storage  regulations. 

C.  What  Is  EPA's  Legal  Obligation  With 
Respect  to  This  Proposal? 

Our  legal  obligation  for  this  proposal 
stems  from  EPA's  fiscal  year  1993 
appropriation  act,  which  required  EPA 
to  revise  the  mixture  and  derived-from 
rules,  40  CFR  261.3(a)(2)(iv)  and  40  CFR 
261.3(c)(2)(i),  bv  October  1.  1994.  (Pub. 
L.  No.  102-389'  106  Stat.  1571). 
Congress  made  the  deadline  enforceable 
under  RCRA's  citizen  suit  provision, 
section  7002,  42  U.S.C.  §6972.  We  did 
not  meet  this  deadline  for  revisions,  and 
in  early  October  1 994  several  groups  of 
waste  generating  and  waste  managing 
industries  filed  suits  to  enforce  the 
deadline. 

Two  of  the  cases  were  consolidated 
and  a  third  was  dismissed  with  the 
plaintiffs  being  added  as  interveners  to 
the  consolidated  cases.  Environmental 
Technology  Council  v.  BrowTier,  C.A. 
No.  94-2346  (TFH)(D.D.C.).  The  U.S. 
District  Court  for  the  District  of 
Columbia  entered  a  consent  decree 
resolving  the  consolidated  cases  on  May 
3.  1993.  The  consent  decree,  as 
subsequently  amended,  required  the 
Administrator  to  sign  a  proposal  to 
revise  the  mixture  and  derived-from 
rules  by  November  13.  1995  and  a 
notice  of  final  action  on  the  proposal  by 
February  13.  1997.  The  decree  reflects 
the  parties'  understanding  that  EPA's 
leading  option  was  developing  a 
multipathway  risk  assessment  to 
establish  constituent-specific,  risk-based 
"exit  levels"  for  listed  hazardous 
wastes.  It  does  not,  however,  specify 
what  types  of  revisions  EPA  needs  to 
propose  or  promulgate.  On  November 
13,  1995,  the  Administrator  signed  the 
proposed  Hazardous  Waste 
Identification  Rule  (HWIR)  to  revise  the 
mixture  and  derived-from  rules.  This 
proposal  was  published  in  the  Federal 
Register  on  December  21,  1995.  (60  FR 
iihA4'i).  It  proposed  a  set  of  exemption 
le\els  for  hundreds  of  hazardous 
constituents.  Many  of  these  exemption 
levels  were  based  on  a  complex 
multipathway  risk  assessment.  The 
notice  also  proposed  to  revise  the 
derived-from  rule  to  provide  relief  for 
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hazrirdnus  \\  ,i^!t>-;  listed  because  they 
exhibited  the  characteristics  of 
ignitability.  corrosivity  and/or 
reactivity,  and  solicited  comment  on  the 
I  nncept  of  providing  a  separate 
exemption  for  hazardous  wastes  mixed 
with  low  level  radioactive  wastes. 

We  received  extensive  comments, 
manv  critical,  on  the  1995  HWIR 
proposal,  particularly  with  respect  to 
the  scientific  risk  assessment.  We 
continued  to  view  risk-based  exemption 
levels  based  on  a  multipathway  risk 
assessment  as  our  preferred  option.  We 
concluded  that  considerable  work 
needed  to  be  done  to  resolve  the 
complex  scientific  and  technical  issues 
raised  in  the  comments.  We  negotiated 
with  the  parties  to  extend  the  deadlines 
in  the  decree  to  allow  us  time  to  address 
these  issues.  On  April  11. 1997,  the 
District  Court  entered  an  order 
amending  the  consent  decree  in 
Environmental  Technology  Council  v. 
Broivnpr. 

The  amended  decree  revised  the 
deadlines  for  a  revision  to  the  mixture 
and  derived-from  rules,  with  an  October 
31.  iqqt)  deadline  for  the  Administrator 
to  sign  a  proposal,  and  an  April  30,  2001 
deadline  to  sign  a  notice  taking  final 
action.  The  amended  decree  also 
included  11  different  provisos  that  we 
are  obligated  to  make  our  best  efforts  to 
address.  They  require  EPA  to  solicit 
comment  on  a  number  of  issues  related 
til  risk  assessment  and  to  the 
implementation  sr:heme  we  were 
developing  for  the  exemption  levels  that 
the  risk  assessment  would  support. 
Today's  rulemaking,  in  conjuncti6n 
with  the  mixed  waste  proposal,  also  to 
be  published  today,  fulfills  our 
obligations  under  the  consent  decree. 

Specificallv.  the  amended  consent 
decree  required  EPA  to  sign  a  notice 
priipnsing  revisions  to  the  mixture  and 
derived-from  rules  in  40  CFR 
261.3(a)(2(iv)  and  (c)(2)(i),  and  request 
comment  on  the  11  provisos  listed  in 
the  decree  The  consent  decree  reflected 
EF.-\'s  intent  to  further  study  three  broad 
areas  regarding  hazardous  constituents 
in  hazardous  waste  and  to  establish  a 
constituent-based  exemption  from 
hazardous  waste  regulation  for  low-risk 
wastes  currently  subject  to  RCRA 
subtitle  C  regulation.  It  also  reflected 
EPA's  intent  t(j  "make  best  efforts"  to 
describe  and  discuss  the  items  in  the  11 
provisos. 

The  three  areas  of  study  were;  (a) 
Modeling  of  anaerobic  biodegradation  of 
hazardous  constituents  in  the  saturated 
zone,  (b)  the  physical  relationship 
between  waste  concentrations  and 
leachate  concentrations,  and  of  mass 
limitations  in  leachate.  and  (c)  the  use 
of  additional  toxicity  data  from  sources 


outside  EPA.  Seven  of  the  11  provisos 
concerned  particular  issues  for  EPA  to 
study  with  respect  to  these  three  areas 
of  study.  Three  provisos  concerned 
options  for  implementing  the  exemption 
levels  EPA  expected  to  derive  from  the 
modeling.  Finally,  one  proviso 
concerned  an  exemption  from 
hazardous  waste  regulation  for  certain 
radioactive  hazardous  mixed  wastes 
generated  by  nuclear  power  plants  that 
are  subject  to  regulation  by  the  Nuclear 
Regulatory  Commission  (or  states 
authorized  to  implement  those 
regulations). 

As  contemplated  in  the  consent 
decree,  we  developed  a  new  model  to 
analyze  hazardous  constituents  in 
hazardous  waste.  We  addressed  the 
seven  modeling-related  issues  listed  in 
the  provisos,  either  by  incorporating 
steps  in  the  model  to  produce  data  with 
respect  to  those  issues,  or  by  studying 
the  issues  and  concluding  that  it  was 
not  possible  to  include  them  in  a  model 
at  this  time  {see  Sections  XV  to  XIX). 
We  addressed  the  three  implementation- 
related  provisos  by  developing  a  plan  to 
implement  a  program  to  exempt  certain 
waste  currently  regulated  as  hazardous 
waste  under  RCRA  subtitle  C  from  full 
hazardous  waste  regulation,  based  on 
meeting  risk-based  exemption  levels  for 
hazardous  constituents  (see  Sections  V 
to  XIV).  Finally,  as  stated  above,  the 
mixed  waste  provision  is  addressed  in 
a  separate  notice  of  proposed 
rulemaking. 

Despite  a  concerted,  sustained  effort, 
we  did  not  succeed  in  developing 
within  the  consent  decree  time  frame  a 
risk  assessment  capable  of  generating 
reliable  exemption  levels.  We 
concluded  that  we  could  not  implement 
our  preferred  option  by  the  October  31 
deadline  for  proposed  revisions. 
Moreover,  we  were  not  sure  how  much 
additional  time  we  would  need  to 
address  the  remaining  modeling  issues. 
We  concluded  that  we  would  better 
serve  the  public  interest  and  better 
utilize  our  rulemaking  resources  by 
proceeding  with  the  options  that  w-ere 
ready  for  proposal  rather  than  seeking 
another  deadline  extension  for  the 
purposes  of  resolving  the  complex 
technical  issues  presented  by  the  risk 
assessment.  Therefore,  we  decided  to 
propose  (1)  Revisions  to  the  mixture 
rule  for  wastes  listed  because  the\ 
exhibit  the  characteristics  of  ignitability. 
corrosivity,  and/or  reactivity  described 
in  Section  FV  below,  and  (2)  a  set  of 
conditional  exemptions  from  various 
Subtitle  C  regulations  (including  the 
mixture  and  derived-from  rules)  for 
certain  low-level  radioactive  wastes  as 
described  in  the  separate  proposal 
published  elsewhere  today,  including 


the  c;onditi(mal  exemptions  from  the 
mixture  and  derived-from  rules 
proposed  here  today. 

D.  How  Does  Todav's  Notice  Relate  to 
the  1995  HWIR  Proposal? 

In  1995.  we  published  an  HWIR 
proposal  that  included  revisions  to  the 
mixture  and  derived-from  rules  and  a 
discussion  of  exemptions  similar  to  the 
HWIR  exemption  scenarios  discussed  in 
today's  notice  (60  FR  66344  (December 
21,  1995)).  Comments  we  received  on 
the  H\VIR95  proposal  have  been 
invaluable  in  crafting  today's  notice, 
particularly  in  revising  the  risk 
assessment,  and  we  will  formally 
respond  to  those  comments,  as  well  as 
to  comments  on  today's  notice,  when 
we  promulgate  a  final  rule.  Today's 
notice  is  technically  a  supplement  to 
HWIR95.  However,  because  it  has  been 
four  years  since  the  1995  HWIR 
proposal,  we  ha\e  written  today's  notice 
as  a  stand  alone  proposal.  You  do  not 
have  to  read  the  1995  proposal  to 
understand  today's  notice. 

E.  What  Other  Regulatory  Options  Have 
Been  Received  From  EP.\  Stakeholders? 

In  August  1999.  we  received  a  paper 
from  the  Chemical  Manufacturers 
.Association  (CMA)  describing  five 
additional  regulatorv  options,  including 
suggested  regulatory  language,  for 
revising  the  mixture  and  derived-from 
rules  (see  Memorandum  from  Dnrnthy 
Kellogg.  CMA  to  Elizabeth  Cotsivorth. 
Acting  Director.  Office  of  Solid  Waste, 
August  1999).  CMA  forwarded  these 
options  seeking  regulatory  relief  for 
some  specifit:  high-volume  wastes  that 
they  believe  are  low-risk  and  feel  that 
EP.\  could  propose  to  exempt  with  very 
little  delay.  Although  we  have  not  had 
time  to  analyze  these  options,  we  would 
like  to  present  them  here  for  others  to 
provide  their  views. 

Three  of  these  options  involve 
exempting  from  the  hazardous  waste 
derived-from  rule:  (1)  Residues  from  the 
combustion  of  listed  hazardous  waste, 
(2)  leachate  from  the  land  disposal  of 
listed  hazardous  waste  (that  is 
subsequently  managed  in  a  system 
regulated  under  the  Clean  Water  Act), 
and  (3)  sludges  from  the  biological 
treatment  of  listed  hazardous 
wastewaters.  In  ea[;h  of  these  cases. 
CMA  argues  that  the  wastes  are  both 
physically  and  chemically  dissimilar 
from  the  wastes  that  were  originally 
listed.  In  addition.  CMA  notes  that 
combustion  and  biological  treatment 
can  greatly  reduce  or  eliminate  organic 
chemicals.  Under  the  options  presented 
in  CMA's  discussion  papers,  each  of 
these  wastes  would  not  be  hazardous, 
even  though  they  are  generated  from  the 
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treatment,  storage  or  disposal  of 
hazardous  waste,  unless  they  exhibit 
one  or  more  of  the  hazardous  waste 
characteristics  of  40  CFR  Part  261.3. 

CMA's  paper  does  not,  however, 
explicitly  address  how  LDR  treatment 
standards  would  apply  to  these 
residues.  Especially  in  the  case  of  the 
ash  and  wastewater  treatment  sludge, 
which  would  often  result  from  LDR 
treatment,  if  the  wastes  do  not  meet  the 
LDR  standards,  then  there  would  be  a 
question  of  whether  further  treatment  to 
meet  LDRs  would  be  required. 

L,r*'i  ,iti3  LiiTCuxaV  uccii  considering 
another  possible  approach  for 
addressing  combustion  residues,  which 
would  list  these  derived-from  wastes 
under  their  own  multi-source  listing 
code,  similar  to  multi-source  leachate 
(F039).  This  listing  would  continue  to 
regulate  these  wastes  as  hazardous,  but 
application  nf  other  requirements  could 
be  tailored  to  fit  the  physical  and 
chemical  properties  of  these  wastes. 
EPA  is  developing  an  Advance  Notice  of 
Proposed  Rule  Making  (ANPRM)  that 
would  discuss  the  idea  of  a  new  listing 
for  combustion  residues.  More 
information  on  this  ANPRM  (SAN  No. 
4093)  can  be  found  in  the  most  recent 
agenda  of  rogulator\  and  dereguiatorv 
actions  (64  FR  21987  (.^prii  26.  1999)). 

In  their  materials.  CMA  has  forwarded 
specific  changes  to  regulatorv  language 
currentlv  in  effect  and  found  in  the 
Code  of  Federal  Regulations  (CFR).  EPA 
has  not  evaluated  this  language  and 
presents  it  here  to  enhance  public 
dialogue  on  these  ideas.  CMA  suggests 
that  we  modif>  40  CFR  261  3(c)(2)(ii) 
and  add  the  following  language: 

"[1]  Wastes  derived  from  burning  anv 
listed  hazardous  waste  in  a  permitted  or 
interim  status  hazardous  waste 
combustion  device;  [2]  Leachate  derived 
from  landfills  or  land  treatment  units 
containing  listed  hazardous  waste, 
which  IS  managed  in  a  wastewater 
treatment  system  the  discharge  of  which 
is  subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act  (including  wastewater 
at  facilities  which  have  eliminated  the 
discharge  of  wastewater);  [3]  Wastes 
derived  from  the  aggressive  biological 
treatment  of  listed  hazardous 
wastewaters  in  a  wastewater  treatment 
systems  the  discharge  of  which  is 
subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act  (including  wastewater 
at  facilities  which  have  eliminated  the 
discharge  of  wastewater).' 

The  other  two  options  presented  in 
the  paper  involve  specific  wastes  that 
result  from  the  mixture  of  hazardous 
wastes  with  solid  wastes.  One  option 


involves  an  expansion  of  the  current 
"headworks"  exemption  in  40  CFR 
261.3(a)(2)(iv)(A)and(B).  The 
headworks  exemption  exempts  from  the 
mixture  rule  wastewaters  containing 
small  quantities  of  particular  F-li.sted 
solvents,  based  on  the  mass-balance 
flow  of  these  solvents  through  the 
headworks  of  industrial  wastewater 
treatment  systems.  CMA's  options  paper 
requests  that  this  exemption  be 
amended  in  three  ways. 

First,  CMA's  suggested  revision 
would  allow  direct  monitoring  of  the 
actual  concentration  of  spent  solvents  in 
untreated  wastewater  to  demonstrate 
compliance.  The  current  requirement  is 
to  perform  a  weekly  mass  balance  of  the 
solvents  entering  the  system.  Losses  due 
to  volatilization  must  be  counted  in  the 
mass  balance  determination  under  the 
current  system.  We  note  that  CMA's 
suggested  wastewater  monitoring  would 
provide  accurate  data  at  the  point  the 
wastewater  enters  the  treatment  system, 
but  the  losses  due  to  volatilization 
would  not  be  counted  in  this  approach. 

Second,  under  the  revised  headworks 
exemption,  benzene.  2-ethoxyethanol,  2- 
nitropropane.  and  1.1,2-trichloroethane 
would  be  incorporated  into  the  list  of 
chemicals.  These  four  chemicals  were 
added  to  the  261.31  list  of  spent 
solvents  in  1986  but  the  exemption  does 
not  currently  include  these  chemicals. 

Third,  under  the  revised  headworks 
exemption,  multi-source  leachate  (F039) 
derived  solely  from  the  disposal  of  the 
spent  solvents  listed  in  40  C:FR  261.31 
would  be  eligible  for  the  exemption. 

Again.  CMA  has  forwarded  specific 
changes  to  regulatory  language  currently 
in  effect  and  found  in  the  Code  of 
Federal  Regulations  (CFR).  EPA  has  not 
evaluated  this  language  and  presents  it 
here  to  enhance  public  dialogue  on 
these  ideas.  CMA  suggests  that  we 
modif\-  40  CFR  261.3(a)(2)(iv)(A)  and  (B) 
to  read  as  follows: 

•40  CFR  261.3(a)(2);iv)(A).  One  or  more  of 
the  following  solvents  listed  in  §261.31 — 
carbon  tetrachloride,  tetrachloroethylene. 
trichloroethylene  [add  solvents  that  meet  the 
standards  to  be  included  in  this  paragraph], 
including  multi-source  leachate  derived  from 
the  disposal  of  these  solvents  and  no  other 
listed  hazardous  wastes — Provided,  That 
either  the  actual  concentration  of  these 
solvents  or  the  maximum  total  weekly  usage 
of  these  solvents  (other  than  the  amounts  that 
can  be  demonstrated  not  to  be  discharged  to 
wastewater)  divided  by  the  average  weekly 
flow  of  wastewater  into  the  headworks  of  the 
facility's  wastewater  treatment  or 
pretreatment  system  does  not  exceed  1  part 
per  million:  or  *   *    * 

40  CFR  261.3(a)(2)(iv)(B).  One  or  more 
of  the  following  solvents  listed  in 
§261.31— methvlene  chloride.  1,1.1- 


trichloroethane,  chlorobenzene,  o- 
dichlorobenzene,  cresols,  cresvlic  acid, 
nitrobenzene,  toluene,  methyl  ethyl 
ketone,  carbon  disulfide,  isobutanol. 
pyridine,  spent  chlorofluorocarbon 
solvents  (add  solvents  that  meet  the 
standards  to  be  included  in  this 
paragraph],  including  multi-source 
leachate  derived  from  the  disposal  of 
these  solvents  and  no  other  listed 
hazardous  wastes — Provided,  That 
either  the  actual  concentration  of  these 
solvents  or  the  maximum  total  weeklv 
usage  of  these  solvents  (other  than  the 
amounts  that  can  be  demonstrated  not 
to  be  discharged  to  wastewater)  divided 
by  the  average  weekly  flow  of 
wastewater  into  the  headworks  of  the 
facility's  wastewater  treatment  or 
pretreatment  system  does  not  exceed 
[25]  part  per  million;  or  *   *   *" 

These  modifications  add  4  chemicals 
to  either  paragraph  (A)  or  (B),  include 
leachate  derived  from  the  disposal  of 
these  solvents  and  no  other  listed 
hazardous  waste  and  allow  for  the 
demonstration  by  direct  measurement 
that  concentrations  do  not  exceed  the 
specified  levels.  Note  the  25  ppm 
threshold  specified  in  40  CFK 
261.3(a){2)(iv)(B)  is  the  threshold  within 
cur^pnt  regulations,  and  we  do  not 
believe  it  was  CMA's  intention  to  alter 
this  level  to  1  ppm,  the  level  stated  in 
their  materials. 

The  other  regulatorv'  option  involving 
hazardous  waste  mixtures  would  be  an 
expansion  of  a  current  exemption  for 
"de  minimis"  losses  that  result  from  the 
manufacture  of  commercial  chemical 
product.  The  current  exemption,  found 
in  40  CFR  261.3(a)(2)(iv)(D),  exempts 
from  the  mixture  rule  small  losses  of  a 
commercial  chemical  product  that  can 
result  from  normal  handling  of  the 
chemicals  during  the  manufacturing 
process.  The  existing  exemption  applies 
to  some  but  not  all  hazardous  wastes 
listed  in  40  CFR  261.33  (see  46  FR 
56586).  CMA's  suggested  expansion  of 
this  option  would  also  exempt  small 
losses  from  the  normal  handling  of  all 
listed  hazardous  wastes  (instead  of  just 
the  handling  of  commercial  chemical 
products).  One  rationale  for  the  current 
"de  minimis"  exemption  is  that  a 
facility  has  little  economic  incentive  to 
allow  spills,  leaks  or  other  losses  of 
commercial  products.  With  respect  to 
wastes,  CMA  believes  that  tank  and 
container  and  air  emission  management 
standards  of  40  CFR  Parts  264  and  265, 
Subparts  I,  J,  BB,  and  CC  serve  to 
encourage  safe  management  of  these 
wastes. 
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Specific  changes  forwarded  bv  CMA 
would  modif\-  40  CFR  261.3(a)(2)(iv)(D). 
EPA  has  not  evaluated  this  language  and 
presents  it  here  to  enhance  public 
dialogue  on  these  suggestions.  Their 
language  reads  as  follows: 

■40  CFR  261.3(H)(2)(iv)(D).  One  or  more 
hflzardou.s  wastes  listed  in  Subpart  D.  arising 
from  cle  minimis  losses  of  tiiese  materials 
from  manufai;turingand  related  operations  in 
which  these  materials  are  generated.  For 
purposes  of  paragraph  (a){2)(iv)(D).  "dp 
minimis"  losses  include  those  from  normal 
material  handling  operations  (e.g..  spills  from 
the  unloading  or  transfer  of  materials  from 
bins  or  other  containers,  leaks  from  pipes, 
valves  or  other  devices  used  to  transfer 
materials);  minor  leaks  of  process  equipment, 
storage  tanks  or  containers:  leaks  from  well 
maintained  pump  packings  and  seals:  sample 
purging:  relief  device  discharges:  discharges 
from  safety  showers  and  rinsing  and  cleaning 
of  personal  .safety  equipment;  and  rinsate 
from  empty  containers  or  from  containers 
that  are  rendered  emptv  bv  that  rinsing:  or" 

Note  that  the;  phrase  "One  or  more 
hazardous  wastes  listed  in  Subpart  D" 
replaces  the  more  narrow  eligibility 
contained  in  the  current  regulation  as  "a 
discarded  commercial  chemical 
product,  or  chemical  intermediate  listed 
in  261.33."  Also  note  the  origin  of  these 
wastes  has  been  made  broader  by  the 
inclusion  of  the  term  "generated" 
replacing  the  phrase  "used  as  raw 
materials  or  are  produced  in  the       * 
manufacturing  process." 

We  request  comment  on  the  merits 
and  drawbacks  of  all  these  possible 
revisions  to  the  mixture  and  derived- 
from  rules  and  on  how  LDR  standards 
should  apply.  We  also  request  any  data 
that  may  help  us  to  further  evaluate  (a) 
the  potential  risks  to  human  health  and 
the  environment,  (b)  any  special  or 
unique  technical  considerations,  and  (c) 
the  economic  effects  of  each  of  the 
possible  revisions. 

Retainin'4  the  Mixture  .uui  Derived- 
From  Rules 

III.  Why  Is  EPA  Proposing  To  Retain  the 
Mixture  and  Derived-From  Rules? 

A.  What  Are  the  Mixture  and  Derived- 
From  Rules? 

The  mixture  and  derived-from  rules 
are  a  part  of  the  RCRA  regulations  that 
define  which  wastes  are  considered  to 
be  hazardous  and  therefore  subject  to 
RCR.-\  Subtitle  C  regulations.  The 
mixture  rule  discussed  in  today's  notice 
refer  specificallv  to  40  CFR 
261.3{a)(2)(iii)  and  (iv).  Under  the 
mixture  rule,  a  solid  waste  becomes 
regulated  as  a  hazardous  waste  if  it  is 
mixed  with  one  or  more  listed 
hazardous  wastes  The  derived-from  rule 
discussed  in  today's  notice  refers 
specifically  to  40  CFR  261.3{c)(2){i). 


Under  the  derived-from  rule,  any  solid 
waste  generated  from  the  treatment, 
storage,  or  disposal  of  a  hazardous  waste 
remains  regulated  as  a  hazardous  waste. 
These  derived-from  wastes  include 
wastes  such  as  sludges,  spill  residues, 
ash,  emission  control  dust,  and  leachate. 

B.  What  Is  the  Legal  History  of  the 
Mixture  and  Derived-From  Rules? 

EPA  promulgated  the  mixture  and 
derived-from  rules  in  1980  as  part  of  the 
comprehensive  "cradle  to  grave" 
requirements  for  managing  hazardous 
waste.  4.5  FR  33066  (May  19,  1980). 
Numerous  industries  that  generate 
hazardous  wastes  challenged  the  1980 
mixture  and  derived-from  rules  in  Shell 
Oil  Co.  V.  EPA.  950  F.  2d  741  (D.C.  Cir. 
1991).  In  December  1991  the  D.C. 
Circuit  Court  of  Appeals  vacated  the 
rules  because  they  had  been 
promulgated  without  adequate  notice 
and  opportunity  to  comment.  The  court, 
however,  suggested  that  EPA  might 
want  to  consider  reinstating  the  rules 
pending  full  notice  and  comment  in 
order  to  ensure  continued  protection  of 
human  health  and  the  environment. 

In  response  to  this  decision,  we 
promulgated  an  emergency  rule 
reinstating  the  mixture  and  derived- 
from  rules  as  interim  final  rules  without 
providing  notice  and  opportunitv  to 
comment.  57  FR  7628  (March  3,"l992). 
We  also  promulgated  a  "sunset 
provision  '  which  provided  that  the 
mixture  and  derived-from  rules  would 
remain  in  effect  only  until  April  28, 
1993.  Shortly  after,  we  published  a 
proposal  containing  several  options  for 
revising  the  mixture  and  derived-from 
rules.  See  57  FR  21450  (May  20.  1992). 
The  May  1992  proposal  and  the  time 
pressure  created  by  the  "sunset 
provision  "  generated  significant 
controversv.  In  response.  Congress 
included  in  EPAs  FY1993 
appropriation  several  provisions 
addressing  the  mixture  and  derived- 
from  rules.  Pub.  L.  No.  102-389.  106 
Stat.  1571.  First,  Congress  nullified  the 
sunset  provision  by  providing  that  EPA 
could  not  promulgate  any  revisions  to 
the  rules  before  October  1,  1993.  and  by 
providing  that  the  reinstated  regulations 
could  not  be  "terminated  or  withdrawn" 
until  revisions  took  effect.  However,  to 
ensure  that  we  could  not  postpone  the 
issue  of  revisions  indefinitely,  Congress 
also  established  a  deadline  of  October  1. 
1994  for  the  promulgation  of  revisions 
to  the  mixture  and  derived-from  rules. 
Congress  made  this  deadline 
enforceable  under  RCRA's  citizen  suit 
provision,  section  7002. 

On  October  30,  1992,  we  published 
two  notices,  one  removing  the  sunset 


provision,  and  the  other  withdrawing 
the  May  1992  proposal.  (See  57  FR 
49278,  49280).  Wc  had  received  many 
comments  criticizing  the  May  1992 
proposal.  The  criticisms  were  due,  in  a 
large  part,  to  the  very  short  schedule 
imposed  on  the  regulation  development 
process  itself.  Commenters  also  feared 
that  the  proposal  would  result  in  a 
"patchwork"  of  differing  State  programs 
because  some  states  might  not  adopt  the 
revisions.  This  fear  was  based  on  the 
belief  that  States  would  react  in  a 
negative  manner  to  the  proposal  and 
refuse  to  incorporate  it  into  their 
programs  if  finalized.  Finally,  many 
commenters  also  argued  that  the  risk 
assessment  used  to  support  the 
proposed  exemption  levels  failed  to 
provide  adequate  protection  of  human 
health  and  the  environment  because  it 
evaluated  only  the  risks  of  human 
consumption  of  contaminated 
groundwater  and  ignored  other 
pathways  that  could  pose  greater  risks. 
Based  on  these  concerns,  and  based  on 
EPA's  desire  to  work  through  the 
individual  elements  of  the  proposal 
more  carefully,  we  withdrew  the 
proposal. 

Subsequently,  a  group  of  waste 
generating  industries  challenged  the 
March  1992  action  that  reinstated  the 
mixture  and  derived-from  rules  without 
change.  Mobil  Oil  Corp.  v.  EPA,  35  F.3d 
579  (D.C.  Cir.  1994).  The  court  rejected 
this  challenge,  adopting  our  argument 
that  the  appropriations  act  made  the 
challenge  moot  because  it  prevented 
both  us  and  the  courts  from  terminating 
or  withdrawing  the  interim  rules  before 
we  revised  them,  even  if  we  failed  to 
meet  the  statutory  deadline  for  the 
revisions. 

We  did  not  meet  Congress'  October  1. 
1994  deadline  for  revising  the  mixture 
and  derived-from  rules.  In  early  October 
1994  several  groups  of  waste  generating 
and  waste  managing  industries  filed 
citizen  suits  to  enforce  the  October  1, 

1994  deadline  for  revising  the  mi.xture 
and  derived-from  rules.  The  U.S. 
District  Court  for  the  District  of 
Columbia  entered  a  consent  decree 
resolnng  the  consolidated  cases  on  May 
3,  1993.  Environmental  Technology 
Council  V.  Browner.  C.A.  No.  94-2119 
(TFH)  (D.D.C.  1994).  The  consent  decree 
originally  required  the  Administrator  to 
sign  a  proposal  to  amend  the  mixture 
and  derived-from  rules  by  November  13, 

1995  and  a  notice  of  final  rulemaking  by 
December  15. 1996,  and  specified  that 
the  deadlines  in  the  appropriations  act 
do  not  apply  to  any  rule  revising  the 


Federal  Reoister'Wil    64,  \o.  223 'Fridaw  \n\pmbpr  11    loqq 'Propnspd  RuIp^ 


63389 


separate  regulations  that  establish 
jurisdiction  over  media  contaminated 
with  hazardous  wastes.  On  November 
13,  1995,  the  Administrator  signed  the 
proposed  Hazardous  Waste 
Identification  Rule  to  revise  the  mixture 
and  derived-from  rulps,  whirh  was 
published  in  the  Federal  Register  on 
December  21.  1995.  (60  FR  66344). 

We  received  extensive  comments, 
many  critical,  on  the  1995  proposal, 
particularly  with  respect  to  the 
scientific  risk  assessment  supporting  the 
proposed  revisions  to  the  mixture  and 
derived-from  rules.  As  a  result  of  the 
comments,  we  concluded  that 
considerable  work  needed  to  be  done  to 
resolve  complex  scientific  and  technical 
issues  raised  by  the  risk  assessment  and 
the  comments  received.  On  April  11, 
1997,  the  District  Court  entered  an  order 
amending  the  consent  decree  in 
Environmental  Technology  Council  v. 
Browner.  The  amended  decree  provided 
us  with  additional  time  to  perform 
further  scientific  risk  assessment  work 
and  requires  us  to  address  specific 
issues  and  options  for  revising  the 
mixture  and  derived-from  rules.  The 
amended  decree  calls  for  a  notice  of 
proposed  rulemaking  to  revise  the 
mixture  and  derived-from  rules,  with  an 
October  31,  1999  deadline  for  the 
Administrator  to  sign  a  proposal,  and  an 
April  30.  2001  deadline  to  sign  a  notice 
of  final  rulemaking.  Until  this  nde  is 
promulgated,  the  mixture  and  derived- 
from  rules  are  considered  to  remain  in 
effect  on  an  "emergency  basis." 

C.  Why  Is  EPA  Proposing  To  Retain  the 
Mixture  and  Derived-From  Rules? 

The  mixture  and  derived-from  rules 
are  necessar}'  to  regulate  hazardous 
wastes  in  a  way  that  protects  human 
health  and  the  environment.  Mixtures 
and  residuals  of  hazardous  waste 
represent  a  large  and  varied  universe. 
Many  hazardous  wastes  continue  to  be 
toxic  after  they  have  been  mixed  with 
other  waste  or  ha\p  been  treated.  As 
explained  below,  without  the  mixture 
and  derived-from  rules,  such  wastes 
could  easily  escape  coverage  of  RCRA 
Subtitle  C  regulations,  while 
nevertheless  posing  risks  to  human 
health  and  the  environment. 

We  believe  that  without  the  mixture 
and  deri\^ed-frorn  rules,  some  generators 
would  alter  their  waste  to  the  point  it  no 
longer  meets  the  listing  description 
without  detoxifying,  immobilizing,  or 
otherwise  actually  treating  the  waste. 
For  example,  without  a  "mixture"  rule, 
generators  of  hazardous  wastes  could 
escape  regulatory  requirements  by 
mixing  listed  hazardous  wastes  with 
other  hazardous  wastes  or 
nonhazardous  solid  wastes  to  create  a 


"new"  waste  that  arguably  no  longer 
meets  the  listing  description,  but 
continues  to  pose  a  serious  hazard. 
Similarly,  without  a  "derived-from" 
rule,  hazardous  waste  generators  could 
potentially  evade  regulation  by    " 
minimally  processing  or  managing  a 
hazardous  waste  and  claiming  that  the 
resulting  residue  is  no  longer  the  listed 
waste,  despite  the  continued  hazards  of 
the  residue.  (See  57  FR  7628).  h  is 
therefore  necessan,'  for  protection  of 
human  health  and  the  environmental  to 
capture  mixtures  and  derivatives  of 
listed  hazardous  waste  in  the  imiverse 
of  regulated  hazardous  wastes.  A 
hazardous  waste  regulatory  system  that 
allowed  hazardous  waste  to  leave  the 
system  as  soon  as  it  was  modified  to  any 
degree  by  being  mixed  or  marginally 
treated  would  be  ineffective  and 
unworkable.  Such  a  system  could  act  as 
a  disincentive  to  adequately  treat,  store 
and  dispose  of  listed  hazardous  waste. 

We  know  that  mixtures  and  residuals 
of  hazardous  waste  can  be  hazardous 
based  on  our  experience  in  identifying 
and  regulating  hazardoiis  waste.  For 
example,  during  the  listing  process,  we 
review  data  on  specific  waste  streams 
generated  from  a  number  of  industrial 
processes  to  determine  whether  these 
wastes  would  pose  hazards  to  human 
health  or  the  environment  if 
mismanaged.  Through  the  listing 
process,  we  have  determined  risks 
arising  from  the  disposal  of  waste 
mixtures  and  derived-from  wastes. 
Leachate  generated  from  hazardous 
wastes  is  a  particularly  good  example  of 
residuals  of  hazardous  wastes  that 
contain  toxic  chemicals  that  can 
endanger  environmental  or  human 
receptors.  Our  risk  analyses  have  shown 
that  multi-source  leachate  derived  from 
hazardous  waste  landfdls  can  contain 
ver\'  high  concentrations  of  toxic 
organic  compounds  and  metals. 
(Preliminary  Data  Summary'  for  the 
Hazardous  Waste  Treatment  Industry. 
EPA/OW.  1989).  Other  derived-from" 
wastes  that,  because  of  their  treatment 
process,  can  result  in  higher 
concentrations  of  chemicals  (especially 
metals)  than  their  parent  wastes  include 
wastewater  treatment  sludge  and 
combustor  ash.  As  a  result  of  either 
wastewater  treatment  or  combustion, 
the  wastes  would  have  their  volumes 
greatly  reduced,  but  could  still  contain 
the  same  amount  of  inorganic 
chemicals,  thus  resulting  in  a  higher 
concentration  of  chemicals. 

Our  experience  with  delisting 
petitions  also  supports  the  need  to 
regulate  as  hazardous  mixtures  and 
residuals  of  listed  hazardous  waste  in 
order  to  protect  human  health  and  the 
environment.  Generators  can  petition  us 


under  40  CFR  260.22  to  exclude  a  waste 
produced  at  a  particular  facility  from 
the  definition  of  hazardous  waste.  Such 
petitions  must  demonstrate  that  the 
waste  does  not  meet  any  of  the  criteria 
for  which  it  was  listed  nor  has  other 
attributes  that  might  result  in  the  waste 
being  hazardous.  As  of  March  27,  1995, 
we  have  denied  or  dismissed  139  of  809 
(17%)  of  delisting  petitions  received. 
This  estimate  does  not  include  543 
petitions  (67%  of  the  total)  that  were 
withdrawn  (311),  mooted  (198)  or 
referred  to  the  State  authority  (34).  The 
chief  reason  for  denying  or  dismissing 
most  of  the  1 39  delisting  petitions  was 
failure  by  the  petitioner  to  supply 
adequate  information.  However,  in  at 
least  13  cases,  we  denied  delisting 
petitions  for  mixtures  or  residuals  of 
listed  waste  because  risk  analvses 
indicated  that  the  toxicity  and  leaching 
potential  of  hazardous  chemicals  in 
those  wastes  posed  unacceptable  risk  to 
human  health  (see  Disposition  of 
Delisting  Petitions  for  Derived-From/ 
Mixture  Wastes.  U.S.  EPA 
memorandum.  1992  and  Analysis  of  the 
Delisting  Petition  Data  Management 
System.  U.S.  EPA.  September  1998).  We 
have  also  identified  dar!^ge  cases 
associated  with  mixture  and  derived- 
from  wastes.  For  example,  there  are 
Superfund  sites  that  contain  mixture 
and  derived-from  wastes  (See  50  FR 
658).  In  many  cases,  determining  when 
the  environmental  damage  occurs  on  a 
site  is  difficult,  but  we  have  identified 
at  least  nine  sites  that  involve  the 
mismanagement  of  mixture  and  derived- 
from  wastes,  (see  "Releases  of 
Hazardous  Constituents  Associated  with 
Mixture  and  Derived-from  Wastes,"  EPA 
1999).  These  waste  types  are  also 
associated  with  RCRA  corrective  actions 
where  high  concentrations  of  hazardous 
chemicals  were  found  in  the  vicinity  of 
units  that  contained  a  listed  waste. 
[Data  on  Mixture  and  Derived-from 
Wastes  from  Closures  and  Corrective 
Action  at  Hazardous  IVas^e 
Management  Facilities.  EPA,  1992). 

In  addition,  through  the  development 
of  the  LDR  program,  we  have  considered 
the  appropriateness  and  effectiveness  of 
various  hazardous  waste  treatment 
technologies.  Treatments  specified 
within  the  LDR  regulations, 
promulgated  under  40  CFR  268.  are 
required  for  hazardous  waste  to  be  land 
disposed.  However,  technology-based 
treatment  standards  do  not  always 
equate  with  low  risk.  In  addition, 
treatment  that  is  not  performed  properly 
or  is  not  fully  optimized  may  result  in 
residues  that  present  some  risk.  Further 
discussion  and  examples  of  LDR 
treatment  are  presented  in  a  background 
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Ant  iiinent  entitled  Memorandum  to  the 
Docket  from  Lam'  Rosengrant  Regarding 
Sf^ction  30041m)  of  the  Hazardous  and 
Solid  Waste  Amendments,  U.S.  EPA 
lanuarv'  21.  1992.  Since  treatment 
stdiidiTrds  are  based  on  the  limits  of 
ii'(  linohigy,  residuals  can  still  pose 
sufficient  risk  to  warrant  continued 
regulation  under  RCRA  Subtitle  C. 

II  Does  EPA  Have  the  Legal  Authority 
To  Retain  the  Mixture  and  Derived- 
F'>om  Rules:' 

We  have  had.  and  we  continue  to 
have  the  statutory  and  regulatory 
duthority  to  promulgate  the  mixture  and 
derived-from  rules.  The  mixture  and 
derived-from  rules,  particularly  with  the 
revisions  proposed  today,  ensure  that 
hazardous  wastes  that  are  mixed  with 
other  wastes  or  treated  in  some  fashion 
do  not  escape  regulation  as  long  as  they 
ire  reasonably  likely  to  threaten  human 
health  and  the  environment.  These  rules 
retain  jurisdiction  over  listed  hazardous 
wastes  and  clarify  that  such  wastes  do 
not  automatically  exit  the  Subtitle  C 
system  when  they  are  mixed  or  treated, 
however  minimally. 

The  mixture  and  derived-from  rules 
are  valid  exercises  of  our  authority  to 
list  hazardous  waste  under  section  3001 
of  RCRA  We  have  consistently 
int"r])r"ted  section  3001(a)  as  providing 
i'l'A  (.Mth  flexibility  in  deciding 
\\  h"ther  to  list  or  identify  a  waste  as 
hazardous,  that  is  to  consider  the  need 
for  [t-uuKition.  Specifically,  section  3001 
r-'iin'-  !hat  EPA.  in  determining 
v\  ii'ii)*'!  !o  list  a  waste  as  hazardous 
waste,  or  to  otherwise  identify  a  waste 
as  hai'arritMiv  w  '.<•"  decided  whether  a 
\\  ,1-t.'    vJ!  i:,,,i  :i.^  -  .i'.'ct  to  the 
re(]iiir'Mn"!it-     :  >.  ■^' .tie  C."  Hence, 
seitiuii  ido!   i;i!ii.>i;/t's  us  to  determine 
'A  h.'ii  subtitle  C  regulation  is 
apprMpri.ite.  The  statute  directs  EPA  to 
n'guhit''  hazardous  waste  generators 
(section  ,}002(a)),  hazardous  waste 
transporters  (section  3003(a)),  and 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (section  3004(a))  "as 
necessary  to  protect  human  health  and 
the  environment."  By  extension,  the 
lipfision  of  when  waste  should  be 


subject  to  the  regulatory  requirements  of 
Subtitle  C  is  essentially  a  question  of 
whether  regulatory  controls 
promulgated  under  sections  3002-3004 
are  necessary  to  protect  human  health 
and  the  environment.  We  have  therefore 
consistently  interpreted  section  3001  to 
give  us  broad  flexibility  in  fashioning 
criteria  for  hazardous  wastes  to  enter  or 
exit  the  Subtitle  C  regulatory  system. 
See.  Militarv  Toxics  Project  v.  EPA,  146 
F.3d  948.  958  (D.C.  Cir.  1998). 

EPA's  1980  criteria  authorize  the 
listing  of  classes  of  hazardous  wastes 
when  we  have  reason  to  believe  that 
wastes  in  the  class  are  typically  or 
frequently  hazardous.  See  40  CFR 
261.11(b)'.  As  discussed  Section  IIl.C. 
above.  EPA  has  ample  reasons  for 
classifying  mixtures  and  residuals  of 
listed  hazardous  waste  as  hazardous 
wastes. 

In  addition  to  providing  the  context  in 
which  the  determination  of  whether  a 
waste  "should  be  subject  to  the 
requirements  of  Subtitle  C."  sections 
3002-3004  allow  us  to  impose 
requirements  on  waste  handlers  until 
wastes  have  "ceaseld]  to  pose  a  hazard 
to  the  public."  Shell  Oil  Co.  v.  EPA,  959 
F.2d  741.  754  (D.C.  Cir.  1991).  See  also 
Chemical  Manufacturers  Assoc,  v.  EPA. 
959  F.2d  158,  162-65  (D.C.  Cir.  1990) 
(EPA  may  regulate  the  disposal  of 
nonhazardous  wastes  in  a  hazardous 
waste  impoundment  under  section 
3004)  and  Chemical  Waste 
Management,  Inc.  v.  EPA,  976  F.2d  2.  8. 
13-14  (D.C.  Cir.  1992)  (EPA  may  require 
further  treatment  of  wastes  under 
section  3004  even  though  they  cease  to 
exhibit  a  hazardous  characteristic). 

Proposed  Revisions  to  40  CFR  261.3 

IV.  How  and  Why  Is  EPA  Proposing  To 
Revise  the  Hazardous  Waste 
Identification  Regulations  for  Mixtures 
and  Derived-From  Wastes? 

A.  How  and  Why  Is  EPA  Proposing  To 
Revise  the  Hazardous  Waste 
Identification  Regulations  for  Wastes 
That  Were  Listed  Solely  for  Ignitability, 
Corrosivity  and/or  Reactivity? 

There  are  29  waste  codes  within  the 
RCRA  program  listed  solely  for 


ignitability,  corrosivity.  and/or 
reactivity  characteristics.  Currently,  40 
CFR  26l".3(a)(2)(iii)  specifies  that  a 
mixture  of  these  wastes  and  a  solid 
waste  is  no  longer  a  hazardous  waste  if 
the  mixture  does  not  (exhibit  a 
hazardous  characteristic.  These 
mixtures  must  still  meet  the  LDR 
requirements  of  40  CFR  268.40. 

We  believe  that  wastes  listed  solely 
because  they  exhibit  the  ignitability, 
corrosivity  and/or  reactivity 
characteristics  should  all  be  treated 
identically,  whether  they  are  mixtures, 
residuals,  or  wastes  meeting  the  original 
listing  description  as  generated.  For 
example,  ash  resulting  from  the 
combustion  of  an  ignitable  listed  waste 
woidd  no  longer  exhibit  the 
characteristic  of  ignitability.  Under  the 
current  derived-from  rule,  this  ash 
would  not  bo  exempt,  however  if  it  were 
a  "mixture"  rather  than  a  treatment 
residual,  it  would  be  exempt  uiider  the 
current  mixture  rule.  Another  example 
are  nitroglxT.erine  patches,  which  when 
used  for  medical  purposes  are  not 
reactive  even  at  the  point  they  are 
manufactured,  but  are  regulated  as  P081 
wdien  discarded.  Thus,  today's  proposed 
revision  would  expand  this  exemption 
which  is  currently  in  the  mixture  rule 
only,  so  that  ail  these  materials  would 
be  exempt  from  hazardous  waste 
regulation  if  they  are  de-characterized 
and  meet  the  appropriate  LDR  treatment 
standards,  including  treatment  for  all 
underlying  hazardous  constituents  (as 
defined  in  40  CFR  268. 3(i)).  Table  1 
presents  the  29  wastes  codes  and  the 
characteristic(s)  that  are  the  basis  for 
their  listing. 


Table  1  .—Wastes  Listed  for  Ignitability,  Corrosivity,  and/or  Reactivity 


Waste 
code 


Description 


Haz- 
ard 
code 


1 
2 
3 
4 
5 
6 
7 


F003     i  Spent  xylene  and  other  non-tialogenated  solvents  

K044  Wastewater  treatment  sludges  from  the  manufacturing  and  processing  of  explosives 

K045  Spent  carbon  from  the  treatment  of  wastewater  containing  explosives 

K047  Pink/red  water  from  TNT  operations 

P009  Ammonium  Picrate 

P081  Nitroglycerine  

P1 12  Tetranitromethane 


(I) 

(R) 

(R) 

(R) 

(R) 

(R) 

(R) 
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Table  1.— Wastes  Listed  for  Ignitability.  Corrosivity,  and/or  Reactivity— Continued 


8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


Waste 
code 


U001 
U002 
U008 
U031 
U020 
U055 
U056 
U057 
U092 
U096 
U110 
U112 
U113 


21  :  U117 

22  !  U124 

23  1  U125 

24  I  U154 


25 
26 
27 
28 
29 


U161 
U186 
U189 
U213 
U239 


Description 


Acetaldehyde 

Acetone  

Acrylic  Acid  

n-Butyl  alcohol   

Benzenesulfonyl  chloride 

Cumene  

Cyclohexane  

Cyclohexanone  

Dimethylamine  

Cumene  Hydroperoxide  .. 

Di-n-propylamine  

Ethyl  Acetate  

Ethyl  Acryiate  

Ethyl  Ether  

Furan  

Furfural 

Methanol  

Methyl  Isobutyl  ketone  .... 

1,3  Pentadiene 

Sulfur  phosphide  

Tetrahydrofuran 

Xylene  


Haz- 
ard 
code 


(I) 

(I) 

(I) 

(I) 

(C.R) 

(I) 

(I) 

(I) 

(I) 

(R) 

(I) 

(1) 

(I) 

(0 

(I) 

(I) 

(I) 

(I) 

(I) 

(R) 

(I) 

(!) 


=ignitability,  C=corrosivity,  R=reactivity 


As  explained  m  Section  XXI.  the 
majority  of  the  waste  which  would  be 
eligible  for  this  exemption  would  be 
F003  (spent  xylene  and  other  non- 
halogenated  solvents).  However,  the  fidl 
listing  description  for  F003  in  40  CFR 
261.31  includes  the  following  statement: 
"and  all  spent  solvent  mixtures/blends 
containing,  before  use.  one  or  more  of 
the  above  non-halogenated  solvents, 
and.  a  total  of  ten  percent  or  more  (bv 
volume)  of  one  or  more  of  those  solvents 
listed  in  FOOl.  F002.  Fon4.  and  F005 
*    *    *"  Although  F003  is  listed  solely 
for  ignitability.  its  listing  description 
inc:ludes  references  to  solvents  that  were 
listed  for  toxicity  as  well.  This  is  one  of 
the  reasons  that  LDR  standards 
reference  a  composite  list  of  chemicals 
that  must  be  treated  for  FOOl.  F002. 
F003.  F004  and  FOO.t.  We  therefore 
request  comment  on  whether  to  allow 
F003  to  be  eligible  for  this  proposed 
exemption 

B.  How  Is  EPA  Proposing  To  Revise  The 
Mixture  and  Derived-From  Rules  for 
Mixed  Waste? 

In  the  revisions  to  40  CFR  Part  261.3 
that  we  are  proposing  today,  we  also 
include  a  conditional  exemption  for 
mixed  waste  from  the  mixture  and 
deri\-ed-from  rules,  provided  the  mixed 
waste  is  handled  in  accordance  with  40 
CFR  Part  266.  Subpart  N. 

The  proposed  regulatory  language  in 
40  CFR  Part  266,  Subpart  N.  which  we 
are  including  in  a  separate  Federal 
Register  notice  published  elsewhere 
today  conditionallv  exempts  hazardous 


waste  mixed  with  low-level  radioactive 
wastes  (low-level  mixed  wastes/LLMW), 
or  mixed  with  Naturally  Occurring  and/ 
or  Accelerator-produced  Radioactive 
Material  (NARM  mixed  waste)  from  the 
storage,  treatment  in  tank, 
transportation,  and  disposal 
requirements  of  RCRA.  Nuclear 
Regulator}'  Commission  (NRC)  or  its 
Agreement  State  licensed  LLMW 
generators  can  store,  or  treat  LLMW  in 
storage  tanks  without  RCRA  Subtitle  C 
permits  if  all  exemption  conditions  are 
met.  Treated  LLMW  or  NARM  mixed 
waste  could  be  disposed  at  a  low  level 
radioactive  waste  disposal  facility 
(LLRWDF)  regulated  by  the  NRC  or  its 
Agreement  State  if  all  exemption 
conditions  are  met.  The  rationale  for 
conditionally  exempting  LLMW  from 
the  mixture  and  derived-from  rules  is 
the  same  as  that  for  creating  the 
conditional  exemption  from  the  RCRA 
regulatory  definition  of  hazardous  waste 
for  LLMW.  We  incorporate  by  reference 
the  notice  of  proposed  rulemaking  for 
the  LLMW  conditional  exemption  (EPA 
Docket  Number  F-1999-ML2P-FFFFF). 
We  request  comment  on  whether  to 
conditionally  exempt  low  level  mixed 
wastes  from  the  mixture  and  derived- 
from  rules. 


HWIR  Exemption  Uptiuns 

V.  Why  Is  EPA  Developing  a  Chemical- 
Based  HWIR  Exemption  for  Listed 
Hazardous  Waste  (Including  Both 
Mixtures  and  Derived-From  Waste)? 

A.  What  Issue  Would  the  HWIR 
Exemption  Address? 

The  HWIR  exemption  would  refine 
the  regulation  of  hazardous  wastes  by 
improving  identification  of  lower  risk^ 
hazardous  wastes,  while  ensuring  that 
the  health  of  our  nation's  citizens  and 
environment  is  not  compromised. 
Wastes  are  hazardous  and  subject  to 
RCRA  Subtitle  C  regulations  if  they 
exhibit  certain  cheiracteristics 
("characteristic  wastes")  or  if  they  have 
been  placed  on  certain  lists  by  EPA 
("listed  wastes"). 

Once  a  waste  is  identified  as  a  listed 
hazardous  waste,  it  remains  regulated  as 
hazardous,  even  if  it  has  been  treated  to 
remove  all  hazardous  chemicals,  unless 
the  wastes  are  formally  delisted. 
Delisting  under  40  CFR  260.22  requires 
a  formal  rulemaking  process  under  the 
Administrative  Procedures  Act  (APA). 
Delistings  are  waste  stream  specific, 
with  close  government  review  of 
sampling  procedures,  analytical  test 
results,  and  the  accompanying  quality 
assurance  and  quality  control  (QA/QC) 
data.  This  process  has  the  advantage  of 
tailoring  the  delisting  determination  to 
the  specific  waste,  but  it  is  also  resource 
intensive  and  time  consuming  for  both 
the  petitioner  and  the  government.  Such 
costs  could  discourage  a  generator  from 
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exploring  the  use  of  pollution 
pr(!vention  and  new  waste  treatment 
technologies  to  detoxify  his  waste.  By 
nfft-ririi^  a  self-implementing  alternative. 
the  HWiR  exemption  would  exempt 
low-risk  wastes  more  quickly  and  at  less 
cost  than  the  current  delisting  process. 

B.  How  Would  the  HWIR  Exemption 
Affect  the  Regulation  of  Hazardous 
Waste? 

I'ndnr  this  approach,  wastes  that  have 
been  designated  as  listed  hazardous 
wastes  under  Subpart  D  of  40  CFR  Part 
2t)l  (or  are  mixed  with,  derived  from,  or 
contain  listed  hazardous  wastes)  would 
no  longer  be  subject  to  the  full  "cradle 
to  grave"  RCRA  Subtitle  C  hazardous 
waste  management  requirements,  if  the 
chemicals  of  concern  in  the  wastes  are 
below  risk-based  exemption  levels.  The 
waste  would  instead  be  managed  under 
KC;RA  Subtitle  D  nonhazardous  waste 
management  requirements,  which  better 
match  the  risks  posed  by  this  low-risk 
wa-ste  The  HWIR  approach  would  be 
seHimplementing.  and  therefore  less 
burdensome  both  to  the  generator  and 
the  overseeing  agency  than  the  current 
delisting  process. 

C.  How  Would  the  Exemption  Continue 
To  Ensure  Protection  of  Humap  Health 
and  the  Environment? 

HWIR  would  continue  to  ensure 
protection  of  human  health  and  the 
environment  by  establishing  numerical 
risk  levels  that  are  based  on  a  multi- 
media approach  to  environmental 
protection.  The  risk  models  that  would 
ufiderlie  the  exemption  levels  in  the 
HWIR  exemption  predict  the  potential 
release  of  hazardous  chemicals  from 
waste  management  units  to  the  air,  land, 
surface  water,  and  groundwater.  If 
wastes  contain  these  chemicals  at 
concentrations  greater  than  these  levels. 
thev  would  remain  regulated  as 
hazardous  under  RCRA  Subtitle  C.  On 
the  other  hand,  those  wastes  that  no 
longer  contain  these  chemicals  or  that 
can  be  demonstrated  to  contain  these 
chemicals  below  these  levels,  would  no 
longer  be  considered  hazardous  under 
RCRA  Subtitle  C,  but  would  still  be 
subiect  to  State  nonhazardous  waste 
regulations.  The  HWIR  exemption 
w  r)uld  also  include  testing  and 
(itjcumentation  requirements  to  ensure 
that  the  exemption  levels  have  been  and 
continue  to  be  met. 

\'I  W  .';  < ;  t  Options  Is  EPA  Developing  for 

.'.':■  !ll\'!H  Exemption' 

We  are  developing  two  options  for  the 
HWIR  •■xcmption:  (1)  The  "generic" 
HW  IR  .■v,.iiiption.  and  (2)  the  "landfill- 
only"  HWIR  exemption.  As  discussed  in 
Section  XV'II  of  this  preamble,  we  are 


not  proposing  the  HWIR  exemption 
because  of  technical  difficulties  in 
developing  chemical-specific  exemption 
levels  from  the  model.  Before  we  would 
promulgate  an  HWIR  exemption,  we 
would  first  publish  an  HWIR  proposal 
that  would  include  specific  exemption 
levels  and  give  the  public  an 
opportunity  to  comment.  Therefore,  our 
discussion  consists  of  a  "framework"  for 
the  two  HWIR  exemption  options.  In 
this  discussion,  "you"  refers  to  the 
person  who  would  wish  to  claim  an 
exemption  for  a  waste  under  these 
options. 

A.  What  Is  the  Generic  HWIR 
Exemption  option? 

Under  the  generic  HWIR  exemption 
option,  your  listed  hazardous  waste 
would  no  longer  be  hazardous  once  the 
risk-based  exemption  levels  have  been 
satisfied,  and  you  fulfill  the  conditions 
and  requirements  discussed  in  Section 
IX  of  this  preamble.  The  exemption 
levels  would  be  listed  in  a  new 
appendix  to  40  CFR  Part  261  (Appendix 
X),  found  in  Table  2,  in  Section  XIV  of 
this  preamble.  You  would  have  to 
continue  to  meet  specific  waste  testing 
requirements  to  ensure  that  the  waste 
remains  below  the  HWIR  exemption 
levels. 

This  option  is  based  on  the  premise 
that  the  HWIR  exemption  levels  would 
be  protective  in  all  reasonable  waste 
disposal  scenarios.  Therefore,  there 
would  be  no  limits  to  where  an  HWIR 
waste  could  be  disposed  under  this 
option,  except  for  existing  State 
requirements  that  apply  to  all 
nonhazardous  industrial  wastes.  A 
discussion  of  the  risk  assessment  model 
supporting  this  option  can  be  found  in 
Sections  XV  through  XIX  of  today's 
preamble. 

B.  What  Is  the  Landfill-Only  HWIR 
Exemption? 

Under  the  landfill-only  HWIR 
exemption,  your  waste  would  have  to 
meet  a  different  set  of  HWIR  exemption 
levels,  found  in  Table  2,  in  Section  XIV 
of  this  preamble,  and  you  would  he 
required  to  dispose  of  the  waste  in  a 
landfill.  A  landfill  is  a  land-based  unit 
where  non-liquid  wastes  are  placed  for 
permanent  disposal,  and  is  not  a  land 
application  unit  {where  wastes  are 
incorporated  into  the  soil).  This  landfill 
would  not  need  to  be  a  hazardous  waste 
landfill,  but  nonhazardous  landfills  are 
still  regulated  under  existing  State 
requirements,  which  would  help  ensure 
that  it  is  protective  of  human  health  and 
the  environment.  This  landfill  disposal 
requirement  is  in  addition  to  the  other 
requirements  described  under  the 
generic  HWIR  exemption  option. 


In  addition,  under  the  landfill-only 
exemption,  you  would  also  be  required 
to  hilfill  waste  tracking  requirements  to 
ensure  that  the  waste  does  arrive  at  a 
landfill,  and  until  the  waste  is  disposed, 
you  would  not  be  allowed  to  place  it  on 
the  land.  We  are  concerned  about  the 
temporary  placement  of  these  wastes  in 
waste  piles  or  other  such  intermediate 
land-based  destinations,  because 
exemption  levels  for  the  landfill-only 
option  (unlike  the  levels  for  the  generic 
option)  would  not  consider  such  risks. 
See  Section  XII  of  this  preamble  for 
discussion  of  these  additional 
conditions  and  requirements. 

We  believe  that  restricting  wastes  to 
landfills  and  customizing  the  exemption 
levels  to  that  unit  focuses  the  HWIR 
exemption  on  the  lowest-risk  and  most 
likely  disposal  scenario  for  non-liquids. 
Management  in  a  landfill  helps  reduce 
air  release  and  overland  transport  of 
hazardous  chemicals.  This  option  could 
allow  for  less  conservative  exemption 
levels,  thus  reducing  regulatory  costs 
while  continuing  to  protect  human 
health  and  the  environment. 

C.  What  Implementation  Options  Are  in 
Both  the  1995  HWIR  Proposal  and 
Today's  Notice' 

In  our  1993  HWIR  proposal,  we 
developed  a  number  of  options  for 
exempting  low  risk  wastes  from  RCRA 
Subtitle  C  hazardous  waste  regulation. 
Under  a  proposed  "base  national 
option."  generators  would  be  required 
to  demonstrate  that  constituent 
concentrations  within  a  waste  did  not 
exceed  risk-based  HW'IR  exemption 
levels.  Conceptually,  the  base  national 
option  from  1995  is  the  same  as  today's 
generic  option  discussed  in  Section 
VI. A  of  this  preamble.  We  also  proposed 
several  "contingent  management" 
options,  under  which  generators  were 
required  to  meet  alternate  exemption 
levels,  provided  that  thev  met 
additional  waste  management 
requirements.  The  landfill-only  option 
discussed  in  Section  VLB  of  this 
preamble  is  similar  to  one  of  the 
ccmtingent  management  options 
proposed  in  1995. 

\Vhen  we  developed  today's  notice, 
we  considered  all  of  the  options 
discussed  or  proposed  in  1995.  plus  an 
additional  contingent  management 
option  that  would  require  waste  to  be 
stabilized  and  then  disposed  in  a 
landfill,  {see  Evaluation  of  Contingent 
Management  Options.  U.S.  EPA.  1999). 
One  of  the  most  pervasive  comments  on 
the  1995  HWIR  proposal  was  related  to 
the  number  and  complexity  of 
alternatives,  which  made  it  difficult  for 
readers  to  understand  and  comment  on 
the  proposal.  We  have  decided  to 
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develop  only  the  two  options  we  have 
deemed  most  viable:  the  base  national 
option  and  the  contingent  management 
national  option  1  (disposal  in  a  landfill). 
As  discussed  above,  these  two  options 
are  called  the  generic  HWIR  option  and 
the  landfill-only  HWIR  option. 

The  1999  HWIR  options  differ  from 
their  1995  counterparts.  The  biggest 
changes  are  to  the  risk  assessment  we 
are  developing  to  support  the  options. 
Instead  of  modeling  each  exposure 
pathway  separately  as  we  did  in  1995, 
the  current  version  of  the  model  takes 
into  account  simultaneous  exposures 
via  multiple  pathwavs.  See  Sections  X\' 
through  XIX  of  this  preamble  for  a 
discussion  of  the  current  version  of  the 
model.  In  the  1995  HWTR  proposal  we 
included  more  than  350  exemption 
levels.  About  half  of  these  levels  were 
based  on  risk  modeling,  while  the  other 
have  were  based  on  an  extrapolation 
methodology  that  we  have  since 
discarded.  As  explained  in  Section 
X\'II.  today's  discussion  does  not 
include  any  specific  exemption  levels 
because  of  technical  difficulties  in  the 
risk  modeling.  Instead,  we  discuss  the 
framework  of  the  exemption  and  ask  for 
comment  on  the  modeling  approach. 
Before  we  would  promulgate  an  HWIR 
exemption,  we  would  first  publish  an 
HWIR  proposal  that  would  include 
specific  exemption  levels  and  give  the 
public  an  opportunitv  to  comment. 

In  addition  to  modeling  changes,  we 
have  also  revised  the  discussion  of  some 
of  the  implementation  requirements.  We 
have  scaled  back  the  testing 
requirements  so  that  facilities  would  not 
have  to  document  whv  chemicals  would 
not  be  in  their  waste  (essentially 
proving  a  negative).  Instead,  under 
today's  options,  facilities  would  onlv 
ha\'e  to  test  for  chemicals  "reasonably 
expected"  to  be  in  their  waste;  the 
guidelines  for  determining  what 
chemicals  we  would  "reasonably 
expect"  to  be  in  a  waste  Are  discussed 
in  Section  IX  of  this  preamble.  Also,  for 
the  generic  option,  we  have  developed 
three  categories  of  wastes  (liquids,  semi- 
solids, and  solids)  rather  than  the  two 
proposed  in  1995  (wastewaters  and 
nonwastewaters).  These  categories  are 
discussed  in  more  detail  in  Section 
XIX.C,  Finally,  for  the  landfill-only 
option,  w'e  would  require  tracking 
requirements  to  ensure  that  the  waste 
arrives  at  its  intended  destination. 
These  requirements  are  discussed  in 
Section  XII. B. 


D.  Why  Did  We  Decide  Not  To  Go 
Forward  With  Two  of  the  National 
Contingent  Management  Approaches 
Discussed  in  the  1995  HWIR  Proposal? 

The  1995  HWIR  options  included 
three  approaches  that  required  a 
generator  to  meet  national  exemption 
levels.  After  carefully  evaluating  these 
options  and  reviewing  the  input  we 
received  from  our  stakeholders,  we 
determined  that,  except  for  the  landfill- 
only  national  contingent  management 
option  (analogous  to  the  first  national 
contingent  management  option  from 
1995),  it  would  not  be  feasible  and/or 
desirable  to  develop  and  implement  the 
other  approaches  at  this  time. 

Under  the  second  national  contingent 
management  option  for  1995  HWIR 
proposal,  we  considered  establishing 
exemption  levels  for  each  type  of  waste 
management  unit:  landfill,  waste  pile, 
land  application  unit,  tank,  and  surface 
impoundment.  Upon  further  review, 
however,  we  determined  that  setting 
exemption  levels  for  waste  piles,  land 
application  units,  tanks  or  surface 
impoundments  was  not  a  desirable 
option  for  several  reasons. 

First,  waste  piles  and  tanks  are 
intermediate  disposal  destinations.  It  is 
not  appropriate  to  exempt  wastes  based 
on  exposures  from  just  these  units  and 
no  others,  since  the  final  disposition  of 
the  waste  is  most  important  for 
determining  long-term  risk.  Second,  we 
found  in  1995  that  the  land  application 
unit  drove  most  of  the  non-liquid 
exemption  levels  and  therefore  separate 
land  application  unit  levels  would  be  no 
different  from  levels  established  for  the 
generic  option.  Similarly,  a  surface 
impoundment  option  would  be 
expected  to  be  similar  to  levels  for 
liquids  established  under  the  generic 
option,  and  we  do  not  believe  that 
separate  exemption  levels  are 
warranted.  Given  that  the  generic  option 
has  fewer  requirements  and  similar 
exemption  levels,  we  decided  a 
contingent  management  option  for  land 
applicdtiiin  units  and  surface 
impoundments  would  add  unnecessary 
complexity  to  the  rule. 

Under  the  third  national  contingent 
management  option,  we  considered 
.setting  exemption  le\-els  for  waste 
management  units  with  specific  design 
or  operating  controls  that  would  allow 
for  less  conservative  exemption  levels. 
Although  specific  public  comment  on 
the  national  contingent  management 
options  was  limited,  representatives 
from  industry  indicated  a  support  for 
options  that  allowed  the  consideration 
of  site-specific  factors.  Therefore,  in 
addition  to  evaluating  the  approach  of 
developing  separate  exemption  levels 


for  each  type  of  waste  management  unit, 
we  considered  developing  exemption 
levels  based  upon  engineering  controls 
in  place  at  certain  units. 

However,  when  we  evaluated  the  unit 
control  option,  we  found  it  difficult  to 
quantitatively  attribute  a  set  of  risk 
protection  levels  to  specific  engineering 
and  management  controls,  especially 
over  a  long  period  of  time.  Also,  in 
order  to  enforce  such  an  option,  we 
would  need  to  make  complex 
judgements  regarding  whether  the 
required  unit  controls  were  being  used 
correctly.  Such  determinations  would 
be  more  appropriately  made  under  the 
oversight  of  a  permitting  authority, 
rather  than  as  a  condition  of  a  self- 
implementing  exemption  under  HWIR. 

E.  Why  Did  We  Decide  Not  To  Go 
Forward  With  the  State  Contingent 
Management  Approaches  Discussed  in 
the  1995  HWIR  proposal? 

In  1995.  we  proposed  that  qualified 
States  would  be  allowed  to  manage 
listed  waste  in  their  nonhazardous 
waste  management  programs  under 
certain  conditions.  We  included  three 
different  State-based  approaches.  These 
three  approaches  differed  in  terms  of  (1) 
the  risk-based  criteria  (10    "^  versus  10  ~* 
cancer  risk,  for  example)  that  would  be 
used  to  identify  the  set  of  wastes  that 
could  be  managed  under  an  approved 
State  program:  (2)  the  type  of  State 
program  review  that  we  would  conduct 
to  identify  qualified  State  programs 
(qualitative  and/or  quantitative):  and  (3) 
the  breadth  of  the  State  program  that  we 
would  review  and  qualify.  For  example, 
we  could  have  reviewed  the  entire  State 
nonhazardous  program,  or  only  that 
portion  related  to  the  HWIR  exemption. 

As  we  considered  the  above  State 
program  approaches  to  contingent 
management,  we  recognized  that  State 
industrial  nonhazardous  waste 
programs  have  improved  significantly 
since  the  early  days  of  the  RCR.^ 
Subtitle  C  hazardous  waste  program.  A 
well-developed  State  program  could 
offer  a  continuum  of  management  for 
waste  of  varying  risks  and  allow  more 
local  judgements  and  ongoing  oversight 
of  HWIR  exemptions.  Waste  generators 
have  also  expressed  support  for  State 
program  approaches  to  contingent 
management,  because  site-specific  or 
regional  specific  parameters  could  be 
considered  to  a  larger  extent  in  State 
risk  assessments.  However,  after  further 
consideration  of  the  State  program 
options,  as  well  as  review  of  the  input 
we  received  from  our  stakeholders,  we 
decided  that  the  implementation  of 
these  options  would  be  difficult. 

Although  the  States  recognize  that 
relying  upon  State  programs  could  be  a 
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[>i>'tt'ral)lf  alternative  for  the  regulated 
toiiuiuinity  than  a  national  approach  (in 
terms  of  loss  conscnative  exemption 
levels  for  example),  they  expressed 
concern  about  resource  implications, 
should  they  be  required  to 
independently  develop  exemption 
criteria.  The  States  would  have  to 
perform  risk  assessments,  which  are 
resource-intensive  and  require 
specialized  expertise.  From  an 
implementation  perspective,  some 
States  would  prefer  for  EPA  to  develop 
exemption  levels  for  the  States  to 
implement  and  enforce  within  their 
Subtitle  D  versus  Subtitle  C  programs, 
(see  Cheniew:  State-Based  Contingent 
Management  Case  Study  Project. 
Discussion  Draft  for  April  1-2,  1998 
Joint  ASTSW'MO  Task  Force  Meeting, 
March  9.  1998). 

Furthermore,  the  transfer  of 
lurisdiction  over  HVVIR-exempt  wastes 
iriiin  the  Federal  to  the  State 
governments  would  entail  some  type  of 
EPA  review  of  the  quality  of  State 
Subtitle  D  programs.  One  State 
association  indicated  it  would  be 
inappropriate  for  EPA  to  evaluate  State 
Subtitle  D  programs  as  part  of 
.luthorizing  states  to  use  the  contingent 
nicindgement  options. 

Finally.  State  program  approaches 
ufiuld  result  in  a  variety  of  disposal 
standards  across  the  States.  States  and 
the  regulated  community  would  have  to 
devote  additional  resources  to  ensure 
that  waste  streams  generated  and  exiting 
under  contingent  management 
vtandards  in  neiohhuring  States  meet 
dfjplii  able  tran.sp(jr1ation  and  disposal 
standards  in  the  receiving  States.  A 
representative  of  the  waste  management 
uidustrv  expressed  concern  over  the 
interstate  transport  ramifications  of 
tlies»>  approaches.  For  these  reasons,  we 
ii  i\ "  decided  not  to  pursue  a  State 
contmgent  management  implementation 
opti(in 

F  Wlhit  Otlur  HVVIR  Implementation 
Option  Has  EPA  Considered? 

We  also  considered  another 
contingent  management  option  which 
u  ould  establish  HWIR  exemption  levels 
tor  stabilized  wastes  when  managed  in 
a  landfill.  This  approach  was  based 
upnn  the  notion  that  different  risks  are 
piised  by  the  same  chemicals  in 
different  waste  forms.  More  specifically, 
the  physical  nature  of  stabilized  wastes, 
their  ability  to  reduce  the  mobility  of 
I  heniicals  in  the  environment  and  the 
requirement  to  manage  such  waste  in  a 
landfill  could  provide  additional 
[irotection.  For  example,  stabilizing  the 
waste  and  managing  it  in  a  landfill 
would  help  reduce  or  eliminate  certain 
releases,  such  as  windblown  dust.  By 


taking  this  additional  protection  into 
account,  we  could  develop  specific 
exemption  levels  that  would  be  less 
stringent  than  those  developed  for  the 
national  generic  option  or  the  landfill- 
only  option,  but  equally  protective.  The 
focus  on  stabilized  waste  forms  was 
partially  derived  from  a  screening  study 
that  has  been  placed  in  the  docket  (see 
Waste  Forms  Technical  Background 
Document,  U.S.  EPA,  September  1998). 

As  explained  in  the  background 
document,  we  decided  not  to  further 
develop  a  stabilized  waste  option 
because  of  complications  in  defining 
which  stabilized  forms  are  appropriate 
and  technical  difficulties  in  determining 
what  are  the  appropriate  reductions  in 
mobility  from  these  forms. 

VII.  What  Wastes  Would  Be  Eligible  for 
an  HWIR  Exemption? 

A  listed  hazardous  waste  would  be 
eligible  for  this  exemption  once  all  the 
HWIR  exemption  levels  are  achieved. 
Even  though  the  wastes  might  still 
contain  chemicals  for  which  they  were 
originally  listed,  concentrations  at 
HWIR  exemption  levels  would  pose 
very  low  risk  to  human  health  and  the 
environment.  However,  wastes  which 
exhibit  any  of  the  hazardous 
characteristics  would  continue  to  be 
regulated  as  hazardous  wastes  until  the 
characteristic  is  removed,  even  if  HVVIR 
exemption  levels  are  achieved. 

As  discussed  in  Section  XVIIl  of  this 
preamble,  we  might  not  develop  HVVIR 
exemption  levels  for  all  "chemicals  of 
concern"  (HWIR  exemption  chemicals). 
Those  wastes  that  would  reasonably  be 
expected  to  contain  HWIR  exemption 
chemicals  without  exemption  levels 
would  not  be  eligible  for  the  exemption 
even  if  those  chemicals  are  not  detected 
in  the  waste.  Chemicals  can  pose  risk 
below  levels  capable  of  being  detected 
by  analytical  methods.  If  a  chemical 
does  not  have  a  risk-based  HWIR  level 
to  compare  against,  we  cannot  evaluate 
whether  it  poses  a  risk  below  detection. 
Therefore,  we  believe  that  any  waste 
that  would  be  reasonably  expected  to 
contain  an  HWIR  exemption  chemical 
that  does  not  have  an  exemption  level 
should  be  ineligible  for  the  HWIR 
exemption,  regardless  of  test  results.  See 
Section  IX. A  for  further  discussion  of 
this  issue. 

VIII.  What  Level  of  Governmental 
Review  Would  Be  Needed  for  an  HWIR 
Exemption  Claim? 

For  both  the  generic  and  the  landfill- 
only  alternatives,  the  HWIR  exemption 
would  be  self-implementing.  Self- 
implementing  means  that  no  prior 
governmental  approval  or  review  of 
documentation  is  required  before  wastes 


are  exempted  from  RCRA  hazardous 
waste  regulation.  The  use  of  a  self- 
implementing  mechanism  is  consistent 
with  most  other  hazardous  waste 
exemptions  and  exclusitms,  such  as 
exemptions  from  the  mixture  and 
derived-from  rules  found  in  40  CFR 
261.3(c)(2)(ii)  and  exclusions  from  the 
definition  of  hazardous  waste  found  in 
40  CFR  261.4(b). 

Self-implementation  has  several 
advantages:  (1)  The  exemption  can  take 
effect  quickly,  (2)  the  generator's  burden 
in  claiming  the  exemption  is  reduced, 
and  (3)  the  burden  for  the  overseeing 
agency  (the  authorized  State  or  an  EPA 
Region)  is  also  reduced.  Most  of  the 
commenters  to  the  1995  HVVIR  proposal, 
including  a  majority  of  States,  favored 
self-implementation. 

Self-implementation  would  not 
prevent  the  overseeing  agency  from 
having  a  role  in  the  HVVIR  exemption. 
As  a  condition  of  claiming  an  HVVIR 
exemption,  you  would  be  required  to 
provide  specific  information  to  the 
overseeing  agency  (see  Section  IX. D),  In 
addition,  you  would  be  rf^quirefi  to  keep 
and  retain  records  in  order  to  maintain 
an  exemption  (see  Section  XI. C).  This 
information  would  be  available  to  the 
overseeing  agency  in  an  inspection  and 
for  an  enforcement  action,  if  needed. 
Because  HVVIR  waste  would  be  some  of 
the  lowest-risk  industrial  wastes,  and 
the  overseeing  agency  would  still  have 
authority  to  enforce  against  an 
improperly  claimed  exemption,  we 
believe  that  there  would  be  little  benefit 
to  requiring  prior  governmental 
appro\al  before  the  exemption  takes 
place. 

In  addition,  your  waste  would  only 
become  exempt  upon  your  receiving 
written  confirmation  that  the 
ntjtification  package  had  been  received 
by  the  overseeing  agency.  Examples  of 
confirmation  include  certified  mail 
return  receipt,  or  written  confirmation 
of  delivery  from  a  commercial  delivery 
service.  Upon  receipt  that  the 
notification  package  has  been  delivered 
successfuUv.  \  ou  would  be  allowed  to 
manage  the  HVVIR  waste  as 
nonhazardous.  Confirmation  that  the 
overseeing  agency  has  received  the 
package  would  not  implv.  however,  that 
the  package  has  been  reviewed  or 
approved. 

As  noted  above,  since  our  preferred 
option  is  to  make  the  HVVIR  exemption 
self-implementing,  the  o\erseeing 
agency  would  not  be  required  to  make 
a  decision  regarding  the  waste  prior  to 
exemption.  We  do  not  believe  that 
requiring  a  waiting  period  (for  example, 
30  or  60  davs)  before  the  exemption 
becomes  effective  is  necessary.  Most  of 
the  commenters  to  the  1995  HWIR 
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proposal,  including  representatives  of 
industr>',  federal  and  state  government 
agencies,  utility  associations,  industry' 
associations  and  waste  management 
associations  opposed  the  idea  of  a 
waiting  period.  They  felt  that  such  a 
waiting  period  could  create  undue 
expense,  administrative  burden,  and 
numerous  legal  and  practical 
complications  (such  as  storage  space 
issues). 

Some  of  the  commenters  on  the  1 995 
HWIR  proposal,  including  some  State 
governments,  favored  having  the  option 
of  requiring  prior  approval  and  a 
waiting  period.  One  possible  approach 
would  to  require  a  waiting  period  which 
could  be  used  by  the  overseeing 
authority  to  review  the  notification 
package.  This  review  would  be 
discretionary.  If  the  overseeing  authority 
takes  no  action  during  this  waiting 
period,  then  the  exemption  would  be 


approved.  Commenters  on  the  1995 
HWIR  proposal  who  favored  a  waiting 
period  felt  that  it  would  allow  the 
overseeing  agency  time  to  screen 
notifications  and  obtain  additional 
information  as  necessary.  Waiting 
period  recommendations  ranged  from 
30  days  to  90  days. 

We  request  comment  on  whether 
HWIR  should  be  self-implementing,  and 
whether  there  should  be  a  waiting 
period  before  the  exemption  take  effect. 

IX.  For  the  Generic  HWIR  Exemption, 
What  Steps  Would  I  Follow  Before  My 
Waste  Could  Be  Exempted? 

You  would  be  required  to  complete 
the  following  steps  before  your  waste 
could  be  exempted: 

(a)  Determine  which  HWIR  exemption 
chemicals  of  concern  your  waste  is 
reasonably  expected  to  contain,  (see 
Section  IX.A  below) 


(b)  Develop  a  waste  sampling  and 
analysis  plan  (see  Section  IX.B.l). 

(c)  Determine  that  the  concentrations 
of  the  chemicals  reasonably  expected  to 
be  present  in  your  waste  are  at  or  below 
the  appropriate  exemption  levels  (see 
Section  IX.B.l). 

(d)  Determine  that  the  waste  does  not 
exhibit  any  of  the  hazardous  waste 
characteristics  of  Subpart  C  of  261. 

(e)  Notify  the  overseeing  agency  that 
you  are  claiming  an  exemption  under 
this  Subpart  for  vour  waste  (see  Section 
IX.D). 

Once  you  receive  confirmation  that 
your  notification  was  received  by  the 
overseeing  agency,  then  your  waste  is 
exempt.  Figure  1  provides  an  overview 
of  this  process,  which  is  described  in 
more  detail  in  the  sections  that  follow. 
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A.  For  Which  Chemicals  Would  I  Have 
To  Analyze  To  Obtain  an  HWIR 
Exemption? 

To  claim  the  HWIR  exemption  for 
your  candidate  waste  ("HWIR  waste"), 
you  would  have  to  determine  for  which 
chemicals  listed  in  the  new  40  CFR  Part 
261  Appendix  X  (found  in  Table  2.  in 
Section  XIV  of  this  preamble)  ynu 
would  have  to  analyze.  You  would  have 
to  test  your  HWIR  waste  for  all 
chemicals  reasonably  expected  to  be 
present,  which  includes  the  following: 

1.  Chemicals  identified  as  the  basis 
for  listing  the  waste.  (For  F  and  K  listed 
waste,  these  chemicals  are  found  in 
Appendix  VII  of  40  CFR  261.  For  P  and 
U  listed  waste,  these  are  the  chemicals 
named  in  the  specific  listings  found  in 
4UCFR  261. ,33): 

2i  Chemicals  listed  in  the  table 
"Treatment  Standards  for  Hazardous 
Wastes"  contained  in  40  CFR  268.40  as 
regulated  hazardous  chemicals  for  LDR 
treatment  of  the  waste: 

3.  Chemicals  detected  in  any  previous 
analysis  of  the  waste; 

4.  "Chemicals  introduced  into  the 
process  that  oenerates  the  waste:  and 

5.  Chemicals  that  are  known  to  result 
from  side  reactions  or  are  byproducts  of 
the  process  that  generates  the  waste. 

You  would  not  be  required  to  test  for 
everv  chemical  found  in  the  new  40 
CFRPart  261  Appendix  X  (which 
contains  the  broad  set  of  chemicals  "of 
concern"  discussed  in  XVII. A  of  this 
preamble).  You  could  use  process 
knowledge  to  determine  if  a  chemical 
other  than  those  included  in  the  five 
categories  referenced  above  might  be 
present  in  the  waste.  If  you  were  to 
determine  that  the  chemical  is  not 
reasonably  expected  to  be  present  in  the 
waste,  you  do  not  need  to  test  for  it. 
However,  you  would  be  responsible  for 
ensuring  that  the  waste  meets  all  HWIR 
exemption  levels.  If  at  any  time  the 
waste  fails  to  meet  the  levels,  then  the 
waste  stream  is  not  exempt. 
Additionally,  you  would  be  also 
responsible  for  determining  whether 
your  waste  exhibits  one  of  the 
hazardous  waste  characteristics  set  out 
in  Subpart  C  of  part  261. 

We  request  comment  on  the  above 
guidance  for  determining  which 
chemicals  are  "reasonably  expected  to 
be  present."  In  particular,  we  request 
comment  on  whether  and  how  to  adjust 
this  definition  for  some  of  the  broader 
waste  listings,  such  as  electroplating 
operations  (RCRA  waste  code  F006)  or 
spent  solvents  (RCRA  waste  codes 
F001-F005).  These  listings  represent 
multiple  processes,  and  any  particular 
process  would  not  necessarily  contain 
all  the  chemicals  for  which  the  broad 
waste  code  was  listed.  For  example,  a 
chrome  plating  waste  might  not 


necessarily  contain  nickel,  even  though 
nickel  is  one  of  the  chemicals  associated 
with  F006  wastes. 

In  addition,  as  discussed  in  Section 
XVII  of  this  preamble,  we  might  not 
develop  exemption  levels  for  ail  HWIR 
chemicals.  If  your  waste  would 
reasonably  be  expected  to  contain  HWIR 
exemption  chemicals  that  do  not  have 
levels,  that  waste  would  not  be  eligible 
for  the  exemption  even  if  that  chemical 
is  not  detected  in  your  waste.  The 
reason  we  believe  that  such  wastes 
should  be  ineligible  is  that  chemicals 
can  pose  risk  below  anal\'tical  method 
detection  limits. 

If  a  chemical  does  not  have  a  risk- 
based  HWIR  level  to  compare  against, 
we  cannot  evaluate  whether  a  waste 
poses  a  risk  below  its  analytical 
detection  limit.  Therefore,  any  waste 
that  would  be  reasonablv  expected  to 
contain  an  HWIR  chemical  that  does  not 
have  an  exemption  level  would  not  be 
exempted,  regardless  of  test  results. 
Unlike  the  1995  HWIR  proposal,  under 
this  approach  you  would  only  be 
required  to  test  chemicals  that  are  or 
have  historically  been  associated  with 
the  waste  (either  through  the  original 
listing,  the  LDR  requirements,  or 
generator  knowledge).  Therefore,  we 
believe  it  is  reasonable  that  for  those 
chemicals,  an  absence  of  a  risk-based 
standard  would  prevent  the  associated 
waste  from  becoming  exempt. 

We  did  not  encounter  this  issue  in  our 
1995  HWIR  proposal  because  we 
assigned  ever\'  chemical  an  exemption 
level  either  through  modeling  or 
through  an  extrapolation  methodology. 
We  have  subsequently  discarded  the 
extrapolation  methodology  because  both 
the  public  comments  and  our  own 
internal  review  indicated  that  it  did  not 
have  a  firm  enough  scientific  basis.  We 
request  comment  on  this  policy  to 
exclude  from  HWIR  eligibility  those 
wastes  are  reasonably  expected  to 
contain  chemicals  that  do  not  have 
HWIR  exemption  levels. 

B.  How  Would  I  Have  To  Sample  and 
Analyze  My  Waste  Stream  When 
Seeking  an  Exemption  Under  HWIR? 

Under  today's  approach,  you  would 
have  to  sample  and  analyze  for  all 
chemicals  that  you  determined  are 
reasonably  expected  to  be  present  in 
your  waste  stream.  In  addition  to  the 
initial  testing  described  below,  you 
would  also  be  required  to  retest  your 
waste  stream  after  it  is  exempted  to 
ensure  ongoing  compliance.  It  remains 
your  responsibility  to  ensure  that  a 
waste  stream  always  meets  the 
exemption  requirements  for  all  HWIR 
exemption  chemicals,  regardless  of 
which  chemicals  you  would  be  required 


to  test,  how  many  samples  you  consider, 
or  how  often  you  retest. 

The  discussion  that  follows  explores, 
in  some  depth,  a  number  of  issues 
related  to  the  characterization  of  your 
waste  stream  and  the  determination  of 
compliance  with  the  HWIR  exemption's 
testing  requirements.  For  each  waste 
stream  that  you  seek  to  exempt,  you 
would  have  to  develop  and  follow  a 
written  plan  for  sampling  and  analvzing 
your  waste  stream.  This  plan  is 
discussed  in  Section  IX.B.l.  You  must 
analyze  at  least  four  samples  and  must 
document  the  results  from  all  samples 
analyzed.  Waste  stream  characterization 
and  appropriate  methods  are  discussed 
in  the  remaining  parts  of  Section  IX.B. 
For  every  chemical  tested,  each  sample 
must  show  that  the  total  concentration 
is  at  or  below  the  exemption  level.  This 
standard  of  compliance  is  discussed  in 
Section  IX.B. 2.  Possible  alternatives  to 
this  standard  of  compliance  are 
discussed  in  Section  IX. C.  Together, 
these  elements  form  the  core  testing 
requirements  for  a  generator  initially 
seeking  exemption.  Subsequent  testing 
requirements  and  the  frequency  of  such 
testing  are  discussed  later  in  Section 
XI.A  of  this  prt  amble. 

1.  Waste  sampling  and  analyiis  puui. 
The  waste  sampling  and  analysis  plan  is 
a  planning  document  used  to  define  the 
necessary  criteria  and  quality  control 
requirements  for  sampling,  analysis,  and 
data  assessment.  We  recommend  that 
these  plans  be  developed  consistent 
with  the  guidance  provided  in  the 
applicable  sections  of  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods"  (SW-8'46).  More 
specifically,  chapters  within  this 
document  that  should  be  helpful  to  you 
include  Chapter  One  that  describes 
basic  quality  assurance  and  qualitA' 
control  procedures.  Chapter  Nine  which 
provides  guidance  on  sampling  strategy, 
and  sampling  techniques,  and  Chapter 
Two  that  identifies  appropriate  methods 
for  samples  based  upon  sample  matrix 
and  the  analytes  to  be  analyzed. 

You  would  be  required  to  develop  a 
waste  sampling  and  analysis  plan  prior 
to  testing  your  hazardous  waste  stream 
for  compliance  with  the  HWIR 
exemption  levels.  Your  waste  sampling 
and  analysis  plan  would  be  required  to 
contain  the  following  information: 

a.  The  chemicals  for  which  each 
waste  stream  will  be  analyzed  and  the 
rationale  for  the  selection  of  those 
chemicals: 

b.  Sampling  strategy,  and  methods 
used  to  obtain  representative  samples  of 
the  waste  stream  to  be  analyzed: 

c.  The  sample  preparation,  clean-up, 
if  necessar\'.  and  test  determinative 
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methods  used  to  analyze  for  these 
cht'micals:  and 

(i  ,Suffi(;u!nt  sampling  procedures  and 
Incations  to  characterize  the  entire 
waste  stream. 

You  might  already  Jiave  a  waste 
^ampllng  and  analysis  plan  in  place 
be(  ause  of  general  fatality  standards  for 
treatment,  storage  or  disposal  facilities 
(see40CFR  264.13  and  265.13),  or 
because  of  lanci  disposal  requirements 
(see  40  CFR  268. 7(a!)  The  kev  elements 
of  an  HVVIR  waste  sampling  and 
analysis  plan  are  consistent  with  these 
other  waste  analysis  plans  (See  Waste 
Analvsis  at  Facilitips  that  Generate, 
Treat.  Store  and  Di'^posf  of  Hazardous 
Waste.  U.S.  EPA  April  1994)  You  can 
create  a  separate  waste  sampling  and 
analysis  plan  for  your  HWIR  exemption 
or  you  could  modifs'  existing  plans  to 
fulfill  both  HWIR  and  LDR 
requirements.  Be  aware  that  a 
modification  to  your  existing  waste 
sampling  and  analysis  plan  could 
require  a  permit  modification. 

2.  Waste  stream  characterization  and 
demonstration  of  compliance  with  the 
HWIR  exemption  levels.  You  would 
have  to  obtain  representative  samples 
and  analyze  your  waste  stream  to  ensure 
that  it  is  properly  characterized.  Such 
samples  should  be  collected  in  an 
unbiased  manner,  that  is.  one  which 
gives  all  samples  an  equal  chance  of 
appearing  to  represent  the  population. 
,\nalvsis  of  such  samples  should 
statistically  represent  concentrations  in 
the  waste  stream  in  terms  of  averages 
and  variation.  Finally,  such  samples 
should  preserve  the  waste's  composition 
and  to  prevent  ccmtamination  or 
changes  in  concentration  of  the 
parameters  to  be  analyzed. 

You  would  also  have  to  evaluate  yoiu' 
waste  stream  using  the  maximum 
detected  concentrations  based  upon  the 
(  omplete  extraction  of  HWIR  exemption 
chemicals.  If  any  sample  contains  a 
chemical  at  a  concentration  greater  than 
its  specified  exemption  level,  then  the 
waste  stream  wnuld  be  ineligible  for  the 
HWIR  exemption 

The  specific  exemption  levels  your 
waste  must  meet  depend  on  the 
regulatory  optiim  under  which  you  seek 
to  exempt  your  waste  (generic  and 
landfill-only  options).  The  two 
regulatory  options,  which  are  discussed 
in  Section  \'I.  would  have  separate 
exemption  levels.  In  addition,  the 
different  waste  form  categories  within 
the  generic  option  (liquid,  semi-solid. 
solid)  would  have  separate  exemption 
levels.  (See  Section  XIX. C  for  a 
discussion  of  this  waste  form 
lategories).  The  format  of  the  exemption 
levels  table  is  presented  in  Table  3 
found  in  Section  XIV  of  this  preamble. 


Meeting  the  appropriate  exemption 
level  requires  that  the  concentration  of 
each  sample  be  at  or  below  that 
exemption  level. 

Because  any  sample  above  the  HWTR 
exemption  levels  would  disqualify  the 
waste  stream  from  the  exemption,  this 
could  provide  an  incentive  to  take  as 
few  samples  as  possible.  To  have 
adequate  confidence  that  the  waste 
stream  is  properly  exempt,  today's 
approach  would  require  a  minimum 
number  of  samples.  In  constructing  this 
requirement,  we  do  not  want  to 
overprescribe  sampling  in  cases  in 
which  you  seek  to  exempt  a 
homogeneous  waste  stream  whose  true 
average  concentrations  are  substantially 
below  the  exemption  level. 

We  believe  that  a  minimum  of  four 
samples  at  each  testing  event  is 
reasonable.  This  minimum  number  of 
samples  conforms  to  the  requirements 
developed  for  the  delisting  program  and 
established  in  its  guidance  (see  Petitions 
to  Delist  Hazardous  Wastes:  A  Guidance 
Manual.  U.S.  EPA  March  1993).  In 
addition,  at  least  four  samples  are  often 
used  to  characterize  your  waste  stream 
using  common  statistical  measures  of 
average  concentration  (sample  mean) 
and  variability  (standard  deviation),  and 
can  be  used  to  determine  if  additional 
samjales  are  appropriate. 

This  minimum  number  of  samples 
should  not  be  assumed  to  be  the  same 
as  an  appropriate  number  of  samples. 
The  appropriate  number  of  samples 
should  be  consistent  with  the 
characterization  of  the  waste  stream  and 
the  distribution  of  concentrations 
recorded  as  a  result  of  the  samples 
taken.  As  specific  requirements  for  the 
HWIR  exemption,  you  would  have  to 
take  at  least  four  samples  and  to 
characterize  your  waste  stream. 

The  number  of  samples  you  would 
have  to  take  would  have  to  be  sufficient 
to  represent  variability  throughout  the 
waste  stream  and  across  time.  We 
recognize  that  solid  wastes  are  often  not 
homogeneous  and  are  by  nature 
generally  heterogeneous.  Solids  are  also 
frequently  difficult  to  completely  mix. 
Thus,  more  than  four  samples  might  be 
needed.  You  should  use  your 
knowledge  of  the  process  generating  the 
waste  stream  to  help  determine  the 
appropriate  number  of  samples.  The 
greater  the  variability  within  the  waste, 
the  more  difficult  it  is  to  determine 
whether  your  samples  are  representative 
of  the  entire  waste  stream.  One  way  to 
improve  sampling  precision  is  to 
increase  the  number  of  samples.  In 
addition,  you  can  improve  your 
information  on  the  variability  of 
chemical  concentrations  within  the 
waste  stream  by  analyzing  grab  samples. 


Because  generators  of  many  different 
kinds  of  waste  streams  might  seek 
exemption  under  HWIR.  wo  have  no 
preconceived  notions  on  how  variable 
your  particular  waste  stream  might  be. 
Sampling  of  a  heterogeneous  w'aste  with 
highly  variable  concentrations  would 
require  a  greater  number  of  samples,  as 
contrasted  with  relatively  homogeneous 
wastes  with  mean  concentrations  well 
below  the  exemption  levels.  In  addition, 
the  longer  the  time  period  over  which 
you  might  need  to  establish  the 
variability  of  the  waste  stream,  the 
greater  the  number  of  samples  you 
should  take.  For  waste  streams  that 
experience  wide  variability  in  chemical 
concentrations  over  time,  you  should 
discuss,  in  your  waste  sampling  and 
analysis  plan,  how  your  sampling 
strategy  addresses  such  variability. 

You  still  would  continue  to  be 
responsible  for  ensuring  that  your  waste 
streams  always  meet  the  appropriate 
exemption  levels.  We  discuss,  in  a 
background  document,  estimates 
regarding  numbers  of  samples.  This 
document  explores  sample  sizes  for 
different  waste  streams,  for  the  not-to- 
exceed  compliance  standard  (the 
preferred  approach)  as  well  as 
alternative  compliance  standards 
discussed  later  under  subsection  C  of 
this  part  of  the  preamble  (see  Estimates 
of  Sample  Sizes  Required  for  a 
Generator  to  Demonstrate  a  Waste 
Qualifies  for  Exemption  Under  HWIR, 
U.S.  EPA.  May  1999). 

We  request  comment  on  both  the  need 
for  a  minimum  number  of  samples  and 
what  that  minimum  number  should  bt;. 

Allowing  no  samples  to  exceed  the 
HWIR  exemption  level  provides  a  clear 
standard  against  which  both  you  and 
the  overseeing  authority  can  refer  for 
compliance  and  enforcement  purposes. 
Such  clarity  is  especially  important  in 
the  context  of  a  self-implementing 
regulator*'  mechanism,  because  the 
overseeing  agency  would  not  scrutinize 
the  waste  sampling  and  analysis  plan  in 
advance  to  determine  if  such 
methodologies  were  chosen  and  applied 
correctly. 

As  noted  in  the  1995  HWIR  proposal, 
enforcement  authorities  prefer  the 
practicality  of  a  strict  maximum 
standard.  Inspectors  seek  to 
independently  collect  samples  for 
analysis  over  a  short  time  span.  An 
exceedance  by  any  sample  during  an 
inspection  could  constitute  a  violation. 

In  some  cases,  you  might  also  be 
required  to  demonstrate  compliance 
with  LDR  sampling  and  analysis 
requirements.  For  example,  wastes  that 
become  exempt  after  the  point  they  are 
generated  would  have  to  still  fulfill  LDR 
requirements.  To  demonstrate 
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compliance  for  the  LDR  program,  "all 
portions  of  the  waste  must  meet  the 
applicable  treatment  standards,  that  is, 
no  portion  may  exceed  the  regulatory 
limit."  (63  FR  28556.  28567  (May  26", 
1998)).  Thus  requiring  that  all  samples 
be  at  or  below  the  exemption  levels 
would  be  consistent  with  the  approach 
used  in  the  LDR  program. 

We  recognize  limitations  to  the  strict 
maximum  standard.  As  noted  by 
commenters  to  the  1995  proposal,  you 
would  have  to  effectively  meet  a  much 
lower  average  concentration  level  to 
maintain  confidence  that  no  sample 
would  exceed  the  HWIR  exemption 
level.  However,  as  the  purpose  of  HWIR 
is  to  exempt  only  waste  streams  that  are 
clearly  nonhazardous,  imposing  a  strict 
maximum  makes  continued  compliance 
more  certain  for  wastes  with  chemical 
concentrations  far  below  the  exemption 
levels.  Wastes  with  chemical 
concentrations  near  the  exemption 
level,  especially  wastes  with  some 
significant  degree  of  variability,  may  not 
be  the  most  appropriate  candidates  for 
a  self-implementing  HWIR  exemption. 

However,  unlike  the  development  of 
the  LDR  regulatory  standards  and  its 
implementation  of  a  strict  maximum, 
the  HWIR  model  as  designed  would  not 
incorporate  variability  into  the 
exemption  levels.  Within  the  LDR 
standards,  we  set  a  maximum 
acceptable  chemical  level  for  a 
particular  waste  treatability  group, 
based  on  the  performance  of  the  Best 
Demonstrated  Available  Technologies 
(BD.\T).  This  maximum  incorporates 
fluctuations  in  performance  for  well- 
designed  and  well-operated  treatment 
systems  and  therebv  "builds  in" 
variability  into  the  standard  itself.  This 
maximum  is  calculated  as  the  mean  of 
individual  performance  values 
multiplied  by  variability  and  recovery 
factors. 

In  developing  LDR  concentration 
based  treatment  standards,  we  didmot 
believe  that  incorporating  variability 
relaxed  the  requirements  of  Section 
3004(m),  but  rather  represented  a 
response  to  "normal  variations  in 
treatment  processes.  As  a  practical 
matter,  facilities  will  have  to 
incorporate  variability  factors  into 
process  design  to  ensure  performance 
that  is  more  stringent  than  the  standard 
to  ensure  continuous  compliance  with 
the  standard,"  (see  BDAT  Background 
Diif  umcnt  for  QA/QC  Procedures  and 
Methodology  dated  October  23.  1991). 
In  contrast,  for  the  purposes  of  the 
HWIR  exemption  levels,  there  were  no 
ddtd  or  estimates  of  concentration 
variability  within  wastes.  Therefore, 
adjustments  to  the  HWIR  exemption 
levels  would  not  have  the  same 


informational  basis  available  for 
incorporating  variability  into  the 
regulatory  standard. 

We  request  comment  on  the  strict 
maximum  standard  against  which  to 
evaluate  a  waste  stream  for  an  HWIR 
exemption.  Alternatives  to  the  strict 
maximum  are  discussed  in  Section  IX.C 
below. 

3.  Selection  of  a  reliable  analytical 
method  to  test  your  waste  stream.  We 
would  not  specif\-  which  method  you 
would  use  to  evaluate  chemical 
concentrations  in  waste:  you  mav  select 
any  reliable  analytical  method. 
However,  you  would  have  to  establish 
and  document  that  the  performance  of 
the  selected  method  demonstrates  that 
the  HWIR  exemption  level  was 
achieved. 

You  would  also  have  to  demonstrate 
that  the  analysis  could  have  detected 
the  presence  of  a  chemical  at  or  below 
the  specified  exemption  level.  We 
would  consider  that  the  HWIR 
exemption  level  was  achieved  if  vou 
indicate  that  the  chemical  concentration 
of  a  spiked  sample  is  at  or  below  some 
fraction  of  the  exemption  level  within 
anahiical  method  performance  limits 
(for  example,  sensitivity,  bias  and 
precision).  To  determine  the 
performance  limits  for  a  method,  we 
recommend  following  the  quality 
control  (QC)  guidance  provided  in 
Chapters  One  and  Two  of  SW-846.  and 
the  additional  QC  guidance  provided  in 
the  individual  methods.  As  discussed  in 
the  1995  HWIR  proposal,  detection  at. 
but  not  below,  the  exemption  level  may 
not  be  sufficient  to  establish  a  reliable 
method,  because  such  detection  would 
not  demonstrate  the  absence  of  the 
chemical  with  sufficient  confidence  (60 
FR  66377).  At  a  method's  limit  of 
quantitation,  results  may  be  obtained 
with  a  specific  degree  of  confidence, 
generally  with  an  uncertainty  of  plus  or 
minus  30%  in  the  measured  value  (see 
Keith,  L.H.,  Environmental  Sampling:  A 
Practical  Guide.  1992).  The  relative 
uncertainty  would  be  expected  to  be 
much  lower  as  the  concentrations 
increase  above  a  methods  quantitation 
limit.  Again,  quality  control  guidance 
found  within  SVV-846  and  associated 
with  the  individual  methods  should 
assist  in  identifv'ing  the  necessar}' 
performance. 

Your  method  would  also  have  to 
attain  acceptable  recovery  for  the 
chemicals  under  analysis.  Such 
"recovery  is  dependent  upon  the  waste 
matrix  being  analyzed  and  has  ranged 
from  80-120%  for  method  development 
activities,  volatile  organics  (using 
relative  recoveries),  and  for  inorganics 
in  almost  all  matrices.  Analyses  of 
certain  other  chemicals  (extractable 


organics)  can  achieve  slightly  smaller 
recoveries  (70%+),  and  for  a  few 
"difficult"  matrices,  we  have  considered 
sample  preparation  appropriate  if  it 
generates  recover}'  of  50%  or  greater. 
These  issues  are  discussed  within  a 
recent  Agency  memorandum  (see 
Appropriate  Selection  and  Performance 
of  Analytical  Methods  for  Waste 
Matrices  Considered  to  be  'Difficult  to 
Analyze'.  U.S.  EPA  memorandum, 
Januan,-.  1996).  In  the  development  of 
LDRs,  methods  with  less  than  20 
percent  recovery'  have  been  discarded 
from  the  calculation  of  treatment 
standards  (see  BDAT  Background 
Document  for  QA/QC  Procedures  and 
Methodology,  U.S.  EPA.  October  23. 
1991). 

If  you  have  trouble  meeting  these 
acceptable  levels  of  recovery,  you  may 
be  using  an  inappropriate  method,  may 
not  have  pursued  appropriate 
alternative  methods  (consistent  with     * 
guidance  on  method  modification),  or 
may  be  faced  with  the  lack  of  an 
existing,  validated  method.  In  the  case 
in  which  an  existing  method  or 
appropriate  alternative  will  not  achieve 
acceptable  recoveries,  we  request 
comment  on  correcting  such  analyses 
for  the  bias  introduced  by  these 
deficiencies  in  recovery.  Bias 
introduced  by  partial  recoveries  refers  to 
the  systematic  deviation  of  anahiical 
results  due  to  matrix  effects.  It  can  be 
assessed  by  comparing  measurements  to 
an  accepted  reference  value  in  a  sample 
of  known  concentration  or  by 
determining  the  recovery  of  a  known 
amount  of  contaminant  spiked  into  a 
sample  (that  is,  a  matrix  spike).  Given 
the  potential  for  using  different 
methods,  adjustments  with  respect  to 
recovery  can  make  the  results  from 
different  methods  more  comparable. 

We  specifically  request  comment  on 
the  option  of  requiring  thai  anahtical 
protocols  achieve  a  minimum  of  20% 
recovery,  and  that  analytical  results 
with  anahiical  spike  recoven'  of  less 
than  100%  be  corrected  for  the  percent 
recoven,'  determined  for  that  waste 
before  being  compared  to  the  HWIR 
exemption  level.  This  adjustment  would 
allow  the  greatest  flexibility  in  the 
choice  of  analytical  procedures,  provide 
equivalency  between  different 
procedures,  and  allow  those  matrices 
that  are  difficult  to  analyze  to  be 
considered  for  exemption. 

Finally,  we  seek  to  address  potential 
technical  limitations  of  anahiical 
methods  in  quantitating  to 
concentrations  identified  through  the 
HWIR  risk  modeling.  In  the  1995  HWIR 
proposal,  we  suggested  the  use  of 
detection  limits  to  serve  as  exemption 
levels  in  cases  where  the  exemption 
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levels  fell  below  proposed  "exemption 
quantitation  criteria"  or  EQCs.  Such 
EQCs  were  defined  as  the  lowest  levels 
that  can  be  reliably  measured  within 
acceptable  limits  of  precision  and 
accuracy  during  routine  laboratory 
operating  conditions  using  appropriate 
methods  (60  PR  66377).  For  chemicals 
that  had  modeled  or  extrapolated  levels 
below  their  EQCs.  we  set  the  exemption 
level  for  those  chemicals  at  the  EQC  and 
required  the  application  of  LDR 
treatment  standards,  regardless  of 
u  hcther  thf  waste  was  to  be  land 
li;^p  .^ 'it   W-'  also  discussed  the 
,iit«'r;i,itu  I'  of  making  wastes  containing 
(  hcmicals  with  anal\^ical  limitations 
iiitiiuihlp  for  an  exemption,  but 
t  \pr^'■^^^'d  concems  about  the  impact 
such  a  policy  would  have  on  eligible 
waste  volumes. 

We  continue  to  harbor  concems  about 
the  impact  that  technical  limitations 
mii^ht  have  nn  waste  eligibility,  but  are 
equally  interested  in  creating  continuing 
incentives  for  generators  to  improve 
their  analytical  methods  and  quantitate 
to  levels  selected  on  the  basis  of  risk. 
We  have  historically  noted  and  continue 
to  recognize  increased  sensitivity  of 
anahlical  methods  over  time.  Levels  of 
quantitation  are  also  driven  by  market 
demands,  and  bv  setting  exemption 
levels  on  the  outer  reaches  of  current 
methods,  we  seek  to  have  the  market 
modif\'  and  develop  methods  to  reach 
these  levels.  Commenters  to  the  1995 
rule  encouraged  the  continued  pursuit 
of  analytical  methods,  possibly  through 
revisiting  such  EQC  determinations  over 
lime. 

We  are  also  interested  in  bolstering 
the  relationship  of  the  exemption  levels 
to  the  underlying  risk  assessment  cuid 
therefore,  seek  to  avoid  the  adoption  of 
levels  not  related  to  risk:  established 
quantitation  levels  (for  example,  EQCs) 
and  LDR  treatment  standards  are  not 
based  on  risk  assessment  and  therefore 
are  not  ideal  for  identif\'ing  HWIR  waste 
as  non-hazardous.  Therefore,  in  seeking 
exemption  under  HWIR,  you  would 
have  to  use  and  modify,  as  necessary, 
reliable  analytical  methods  to  determine 
if  concentrations  in  your  waste  meet  the 
exemption  levels. 

In  1995.  we  received  comments  both 
supporting  our  application  of  EQCs  as 
exemption  levels  and  rejecting  such 
usage  as  not  associated  with  risk.  Under 
another  alternative,  we  could  use  the 
detection  limit  in  place  of  the  risk-based 
level,  if  the  risk  associated  with  the 
detection  level  concentration  is  judged 
to  be  within  an  acceptable  range  of  risk 
(even  if  not  meeting  the  primary  risk 
objectives).  We  request  comment  on  the 
option  of  using  the  detection  limit  in 
place  of  the  HWIR  exemption  level 


when  the  detection  limit  is  higher,  but 
still  within  an  acceptable  level  of  risk. 

C.  What  Alternatives  Has  EPA 
Considered  for  Demonstrating 
Compliance  With  the  Exemption 
Levels? 

1.  EPA  requests  comment  on 
alternative  standards  for  compliance. 
As  explained  previously,  we  would 
require  all  samples  to  have 
concentrations  at  or  below  the  HWIR 
exemption  level.  However,  we  did 
consider  alternative  standards  for 
compliance.  These  alternative  standards 
would  allow  the  mean  chemical 
concentration  within  the  HWIR  waste  tn 
be  closer,  yet  still  at  or  below  the  HWIR 
exemption  level.  Such  alternatives 
would  allow  greater  variability  in 
sample  concentrations  near  the 
exemption  level  and,  to  a  modest  extent, 
allow  chemical  concentrations  from 
individual  samples  to  exceed  the  HWIR 
exemption  level,  while  maintaining  the 
mean  to  be  below  the  exemption  level. 

We  believe  that  it  might  be 
appropriate  to  consider  alternatives  that 
would  allow  chemical  concentrations 
from  individual  samples  to  exceed  the 
HWIR  exemption  level  because  of  the 
nature  of  the  risk  assessment  used  to  set 
those  levels.  The  HWIR  risk  assessment 
considers  only  chronic  risk.  Therefore. 
the  levels  are  based  on  average  exposure 
to  a  chemical  over  a  lifetime,  not  on 
one-time  events.  In  addition,  the  current 
version  of  the  risk  modeling  does  not 
consider  variations  in  waste 
concentrations  within  a  calendar  vear. 

Specifically,  we  request  comment  on 
three  alternative  regulatory  standards: 
(1)  The  upper  confidence  limit 
associated  with  the  estimated  mean 
concentration  in  the  waste  would  have 
to  be  at  or  below  the  HWIR  exemption 
level  at  some  level  of  confidence:  (2)  the 
estimated  mean  chemical  concentration 
within  the  candidate  waste  would  have 
to  be  at  or  below  the  HWIR  exemption 
levels,  and  the  concentration  of 
individual  samples  would  be  required 
to  be  at  or  below  some  multiple  of  the 
exemption  level;  and  (3)  the  estimated 
mean  concentration  would  have  to  be  at 
or  below  the  HWIR  exemption  level, 
and  the  upper  confidence  limit 
associated  with  the  estimated  mean  (at 
some  level  of  confidence)  would  have  to 
be  at  or  below  some  multiple  of  the 
exemption  level. 

Within  the  upper  confidence  level 
approach  under  alternative  (1),  you 
would  have  to  demonstrate  that  the 
upper  confidence  limit  around  the 
estimated  mean  concentration  in  the 
waste  is  below  the  HWIR  exemption 
level  at  some  specified  level  of 
confidence.  This  approach  was  used  in 


the  comparable  fuels  rule  which 
required  the  upper  confidence  limit  at 
95%  confidence  to  be  below  the 
exclusion  level  (see  63  FR  33782). 

An  upper  confidence  limit  approach 
has  advantages  in  that  it  allows  for  a 
degree  of  variation  in  the  concentration 
of  individual  samples  in  the  waste.  The 
mean  would  be  required  to  be  below  the 
HWIR  exeinption  levels:  however, 
occasional  values  above  the  exemption 
level  would  be  tolerated.  The  approach 
is  self-implementing  in  the 
determination  of  the  number  of  samples 
required  and  it  is  consistent  with  the 
way  RCRA  wastes  are  often  assessed  for 
the  toxicity  characteristic. 

An  upper  confidence  limit  approach 
also  provides  continuing  incentives  to 
better  characterizf  the  wastes.  Within 
the  strict  maximum  approach,  the  more 
samples  you  take,  the  greater  the 
likelihood  that  one  sample  would  fail. 
With  an  upper  confidence  limit 
approach,  the  more  sampU's  that  vnu 
take,  the  better  that  you  can  establish 
the  upper  confidence  limit  associated 
with  the  mean  (that  is.  the  more  precise 
vour  estimate  is  of  the  mean).  With  an 
upper  confidence  limit  approach. 
wastes  with  mean  concentrations  near 
but  below  the  exemption  level  could  be 
exempted  by  taking  enough  samples  to 
bring  the  upper  c:nnfidence  limit  below 
the  exemption  level.  You  would  need  to 
determine  whether  the  value  of  the 
exemption  justifies  the  cost  of  sampling. 

Specifically  requiring  a  minimum 
number  of  samples  is  unnecessary  with 
an  upper  confidence  limit  approach. 
The  number  of  samples  is  directly 
calculable  from  the  confidence  level 
chosen,  the  standard  deviation  of  the 
distribution,  and  the  distance  between 
the  mean  and  the  exemption  levels. 

An  upper  confidence  limit  would 
provide  the  maximum  flexibility  in 
selecting  the  sampling,  analytical  and 
statistic:al  methods  for  establishing  an 
HWIR^xemption.  Although  an  upper 
confidence  limit  is  a  statistically  based 
performance  criterion,  that  does  not 
mean  you  would  have  to  perform  a  large 
number  of  chemical  analyses  nor 
employ  complex  statistics. 

However,  we  are  concerned  about 
prescribing  statistical  methods  for 
evaluation  of  HWIR  compliance. 
Inspectors  would  still  have  the  right  to 
enforce  based  on  grab  samples,  and 
inspectors  would  find  it  difficult  and 
resource  intensive  to  replicate  the  type 
of  sampling  needed  to  construct  a 
statisticallv  based  upper  confidence 
limit.  Therefore,  disagreements  between 
vou  as  the  generator  and  inspectors 
could  engender  involved  statistical 
comparisons  as  well  as  increased  costs 
in  resolving  compliance  status. 
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The  second  alternative  requires  both 
the  average  chemical  concentration  to 
be  below  the  HWIR  exemption  levels, 
and  the  concentration  of  individual 
samples  to  be  below  some  multiple  of 
the  exemption  level.  Requiring  all 
individual  samples  to  be  below  a 
multiple  of  the  exemption  level  restricts 
the  potential  variability  of  the  waste. 
Only  wastes  with  modest  variation 
(and/pr  the  ability  to  maintain  lower 
average  levels)  are  likely  to  meet  HWIR 
exemption  levols. 

Consistent  with  the  no  exceedance 
approach,  a  minimum  number  of 
samples  would  need  to  be  required 
under  this  alternative.  There  would  be 
a  similar  incentive  not  to  test  your 
waste,  because  the  more  samples  you 
take,  the  greater  the  probability  of 
finding  an  individual  sample  that  would 
fail. 

This  alternative  could  be  of  benefit  to 
both  you  and  enforcement  officials. 
Enforcement  officials  would  have  one 
concentration  level  against  which  to 
evaluate  compliance,  and  you  would 
have  a  standard  that  would  tolerate 
some  variation  in  the  waste  around  the 
exemption  level  and  permit  individual 
samples  to  exceed  the  exemption  level. 

Making  assumptions  about  the 
underlying  distribution  and  ranges  of 
waste  stream  concentrations  and 
adopting  the  same  approach  that  w'e 
used  to  develop  variability  factors  under 
the  LDR  program,  we  suggest  a  multiple 
for  this  evaluative  standard  of  2.8.  Note 
that  we  do  not  adjust  the  regulator}- 
standard  below  which  the  average 
concentration  in  the  waste  stream 
would  have  lo  reside,  but  rather  are 
suggesting  a  ceiling  for  any  individual 
sample  be  based  upon  a  similar  kind  of 
adjustment  as  the  one  used  in  the  LDR 
program.  Whereas  the  LDR  adjustment 
was  based  on  data  from  specific 
treatment  processes,  the  multiple 
applied  to  the  exemption  level  to  derive 
this  ceiling  is  established  based  on 
assumed  characteristics  of  the 
underlying  distribution  of  concentration 
in  waste.  Actual  concentrations  across  a 
wide  range  of  real  waste  streams  will 
var>'  much  more  considerably.  The 
specific  derivation  of  this  multiple  can 
be  found  in  the  background  document 
entitled  "Estimates  of  Samples  Sizes 
Required  for  a  Generator  to  Demonstrate 
a  Waste  Qualifies  for  Exemption  Under 
HWIR."  We  request  comment  on  the 
multiple  of  2.8  and  invite  the  suggestion 
of  alternatives. 

The  third  alternative  combines 
elements  of  the  first  two  alternatives 
discussed.  The  generator  would 
calculate  an  upper  confidence  limit 
similar  to  alternative  (1),  but  that  limit 
would  be  required  to  be  at  or  below 


some  multiple  of  the  exemption  level 
rather  than  the  exemption  level  itself. 
We  would  need  to  derive  a  basis  for  this 
multiple,  consistent  with  the  discussion 
of  alternative  (2). 

This  third  approach  would  permit 
greater  variability  in  the  waste  stream  as 
compared  to  either  the  lead  option  in 
which  no  samples  may  exceed  the 
exemption  level  and  as  compared  to 
alternative  (1)  in  which  only  a  few 
samples  falling  outside  the  confidence 
inter\'al  could  exceed  the  exemption 
level.  Similar  to  alternative  (1),  we 
express  concerns  about  prescribing 
statistical  methods  for  evaluating  HWIR 
compliance — disagreements  can  ensue 
in  situations  where  the  generator  has 
established  a  confidence  limit  below  the 
multiple  of  the  exemption  level,  and,  at 
the  same  time,  the  inspector  finds  an 
individual  sample  above  this  multiple 
of  the  exemption  level 

Finally,  and  as  implied  by  the  use  of 
confidence  intervals  within  alternatives 
(1 )  and  (3),  either  the  generator  or  EPA 
would  have  to  establish  with  what 
confidence  theses  statistical  measures 
are  evaluated.  We  believe  that  we 
should  select  the  appropriate  level  of 
confidence.  We  recognize,  however,  that 
the  use  of  confidence  limits  could  rely 
on  a  fixed  level  of  confidence  for  all 
waste  streams  or  we  could  varv  the 
specified  level  of  confidence  and 
require  larger  waste  volumes  to  have 
greater  confidence  in  the  estimation  of 
the  mean  than  smaller  streams.  For 
example,  we  could  require  large, 
medium  and  small  waste  streams  to 
achieve  98  percent,  95  percent,  and  90 
percent  confidence,  respectively. 

We  request  comment  on  all  tbree 
alternative  approaches  and  specificallv 
on  the  use  of  statistical  measures  and 
their  consequences  for  enforcement,  on 
the  basis  for  establishing  limits  (for 
example,  multipliers  to  the  e.xemption 
levels)  to  which  individual  samples  or 
confidence  limits  would  have  to 
comply,  and  on  the  selection  of 
confidence  limits  and  the 
appropriateness  of  varying  such  limits 
based  on  waste  volume. 

2.  EPA  requests  comment  on  the  use 
of  grab  or  composite  sampling,  where 
appropriate,  to  demonstrate 
compliance.  We  are  also  considering 
whether  to  allow  composite  sampling  as 
well  as  grab  sampling  for  demonstrating 
compliance;  our  lead  option  presumes 
the  use  of  grab  samples.  Composite 
sampling  is  a  strategy  in  which  multiple 
individual  or  "grab  "  samples  (from 
different  locations  or  times)  are 
physically  combined  and  mixed  into  a 
single  .sample  so  that  a  physical  (rather 
than  mathematical)  averaging  takes 
place.  Composite  samples  provide 


average  concentrations  of  a  waste  stream 
and,  in  contrast  with  grab  samples, 
might  reduce  the  number  of  samples 
ntieded  to  gain  an  accurate 
representation  of  a  waste.  Composite 
samples,  though,  are  difficult  for 
volatile  organic  compounds  (VOCs) 
where  analyte  could  be  lost  in  the 
process  of  compositing. 

To  the  extent  that  composite  sampling 
achieves  the  goal  of  representing 
average  concentrations  in  the  waste, 
then  the  evaluation  of  composite 
samples  for  the  purposes  of  HWIR 
compliance  could  be  apprrpriate.  This 
position  was  discussed  in  the  1995 
HWIR  proposal  (60  FR  66386).  In 
addition,  the  delisting  program 
guidance  suggests  the  use  of  composite 
samples.  Botb  grab  and  composite 
sampling  are  used  for  the  purposes  of 
determining  LDR  compliance.  Grab 
samples  are  required  for  all  non- 
vvastewaters  and  several  wastewater 
streams,  while  composite  samples  taken 
over  any  one  day  are  used  for  remaining 
wastewaters  (see  40  CFR  268.40(b)). 

Grab  sampling  is  the  preference  of 
EPA  and  State  enforcement  officials. 
Grab  sampling  provides  information 
about  a  waste's  variability  and  the 
bounds  of  a  chemical's  concentration 
within  a  heterogeneous  waste,  while 
composite  sampling  yields  information 
about  average  concentration.  The 
resources  necessar\-  for  enforcement  to 
take  composites  over  extended  time 
periods  is  considered  prohibitive. 
Furthermore,  the  use  of  composite 
samples  for  the  purposes  of  HWIR 
compliance  could  create  confusion  if  an 
enforcement  official  finds  a  grab  sample 
that  exceeds  the  HWIR  exemption 
criteria  while  you  found  all  composite 
samples  to  meet  the  HWIR  levels. 

Related  to  the  concept  of  compositing 
is  the  size  of  each  sample  you  may 
select  for  analysis.  Currently,  there  is  no 
specific  guidance  on  the  size  of  each 
sample  to  determine  compliance  with 
HWIR.  and  the  selection  of  a  very  large 
grab  sample  would  have  a  similar  effect 
of  physically  averaging  the 
concentration  of  a  chemical  within  that 
sample.  Greater  physical  sample  size 
could  also  improve  precision. 

We  request  comment  on  the 
consideration  of  composite  samples, 
particularly  spatial  composites,  in 
evaluating  a  waste  stream  for  HWIR 
compliance.  We  also  request  comment 
on  the  need  to  specify  the  size  of 
samples  taken  to  evaluate  your  waste 
stream. 
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D.  What  Information  Would  I  Have  To 

IiK  ludi'  In  the  Notification  Package  to 
Ihc  Overseeing  .Authority? 

Before  managing  any  waste  as  exempt 
under  HWIR.  vou  would  first  have  to 
send  a  notice  to  the  Director  of  the  State 
or  EPA  Regional  authority  that  has 
lurisdiction  over  the  facility  generating 
the  waste.  We  envision  this  notice  as  a 
tool  for  the  overseeing  agency  to 
document  and  track  exemptions,  not  as 
a  means  to  review  and  verify  exemption 
claims. 

The  overseeing  agency  would  be 
under  no  obligation  to  undertake  a 
review  nf  exemption  claims  prior  to  the 
exemption  becoming  effective. 
However,  failure  to  undertake  such 
prior  review  would  not  preclude  a 
subsequent  enforcement  action,  should 
the  exemption  c:ldim  later  be  determined 
to  be  inaccurate  or  otherwise  invalid. 

For  this  reason,  we  prefer  to  keep 
information  requirements  in  the 
notification  package  to  a  minimum  and 
to  require  that  specific:  information 
documenting  individual  exemption 
claims  (such  as  the  sampling  and 
analvsis  information!  be  kept  on-site  at 
the  venerating  faciiitv 

The  notification  package  would  have 
to  be  sent  bv  certified  mail  or  other  mail 
service  that  provides  written 
confirmation  of  deliverv.  You  would  be 
required  to  include  the  following  in  the 
notification  package: 

(a)  The  name,  address,  and  RCRA  ID 
number  of  the  facility  claiming  the 
exemption: 

(b)  The  applicable  EPA  Hazardous 
Waste  Code  of  the  exempted  waste  and 
the  narrative  description  associated 
with  the  listing  from  Part  261.  subpart 
D: 

(c)  A  brief,  general  description  of  the 
process  that  produces  the  waste: 

(d)  .An  estimate  of  the  average 
monthly.  ma.\imum  monthly,  and 
annual  quantities  of  the  exempted  waste 
(we  are  suggesting  a  simple  check  box 
system): 

(e)  A  statement  that  you  are  claiming 
the  HWIR  exemption  for  the  waste: 

(f)  A  certification — signed  by  you  or 
your  authorized  representative — that  the 
information  in  your  notice  is  true, 
accurate  and  complete. 

To  give  you  an  idea  of  what  this 
notifit:ation  package  would  look  like,  we 
have  included  a  sample  form  in  the 
docket  (see  Sample  Notification  Form 
for  Waste  Claiming  Exemption  Under 
thf'  Hazardous  Waste  Identification  Rule 
(HWlRj.  U.S.,  EPA  July  1999).  We 
request  comment  on  this  form  of 
notification  and  alternatives  such  as 
electronic  submission. 

We  also  request  comment  on  whether 
to  require  additional  information  in  the 


notification  package,  such  as  the  list  of 
chemicals  found  in  the  waste  and  a 
summary  of  results  for  each  sample 
analyzed.  The  implementing  agency 
could  find  such  siunmary  information 
helpful  in  planning  and  prioritizing 
inspections. 

E.  What  Is  the  Role  of  the  Public  in  the 
HWIR  Exemption  Process? 

In  recognition  that  issues  surrounding 
hazardous  waste  management  often 
arouse  public  sentiments.  EPA 
developed  a  framework  for  public 
participation  under  RCRA.  This  public 
participation  framework  seeks  to  both 
formalize  responsibilities  of  facility 
owners  and  operators  under  RCRA,  and 
to  enhance  citizen  opportunity  for 
involvement  in  local  environmental 
decision  making.  Regulations,  such  as 
the  permit  modifications  procedures  in 
40  CFR  270.42  (52  FR  35838)  and  the 
changes  to  40  CFR  Part  124  (procedures 
for  processing  permit  applications) 
codified  in  the  "RCRA  Expanded  Public 
Participation"  rule  (60  FR  63417-34, 
December  11,  1995),  have  made  facility 
owners  and  operators  responsible  for  a 
number  of  public  participation  activities 
(such  as  public  notices,  public  meetings, 
and  information  repositories). 

In  addition  to  the  statutory'  and 
regulatory  requirements  cited  above, 
EPA  has  published  the  "RCRA  Public 
Participation  Manual"  (EPA530-R-96- 
007).  This  manual  outlines  public 
participation  procedures  and  guidance 
to  staff  in  EPA  and  RCRA-authorized 
state  programs,  to  assist  them  with 
ensuring  that  the  public  has  an  early 
and  meaningful  role  in  the  RCRA 
permitting  process.  This  manual  also 
provides  public  participation  guidance 
to  regulated  industries  and  the 
communities  that  interact  with  them. 

Finally,  EPA  has  also  established 
several  mechanisms  in  addition  to  the 
RCRA  Information  Center  (the  Docket) 
for  promoting  public  access  to 
information  regarding  RCRA,  including 
a  citizens'  RCRA  hotline,  an  Internet 
Web  site,  and  a  searchable  database  of 
all  RCRA  related  policy  documents 
("RCRA  Online"). 

In  the  1995  HWIR  proposal,  we 
proposed  requiring  the  HWIR  waste 
generator  to  notify  the  public  of 
exemption  claims,  through  publication 
of  newspaper  notices  local  to  facilities 
that  generate  and/or  dispose  of  HWIR 
waste.  However,  other  types  of 
hazardous  waste  determinations  do  not 
require  such  notices.  Because  the  HWIR 
exemptions  levels  would  be  based  upon 
a  nationally  protective  risk  analysis,  we 
do  not  believe  that  site-specific  public 
notices  of  exemption  claims  are 
necessciry.  We  believe  that  the  existing 


mechanisms  discussed  above  provide 
oppnrtunitv  for  interested  parties  to 
become  informed  and  involved  and  to 
influence  RCRA  program  development 
and  implementation 

We  also  understand  that  on  the  State 
level,  many  environmental  agencies 
have  mechanisms  in  place,  such  as 
telephone  hotlines,  print  or  electronic 
media,  to  answer  questions  about  public 
safetv  and  environmental  issues.  State 
environmental  agencies  would  have  the 
option  of  making  information  contained 
in  notification  packages  from  each 
generating  facility  in  the  respecti\-e 
State  available  to  the  public.  Depending 
upon  the  structure  of  State  programs, 
the  State  agencies  could  decide  to  keep 
the  information  available  at  State 
offices,  or  to  delegate  the  information- 
sharing  role  down  to  the  local  level  at 
public  libraries,  schools,  or  fire  stations. 
As  discussed  in  the  previous  section, 
today's  notice,  unlike  the  1995  HWIR 
proposal,  does  not  advocate  requiring 
the  submission  of  testing  information  as 
part  of  the  notification  package.  Under 
this  approach,  however,  the  information 
that  the  States  could  share  with  the 
public  would  not  contain  the  testing 
results. 

Another  possible  approach  to  this 
issue  is  to  keep  the  exemption  self- 
implementing  except  when  there  are 
adverse  public  comments  on  the 
exemption.  Under  this  approach,  you.  as 
the  person  claiming  the  exemption, 
would  publish  a  notice  in  a  local  paper 
explaining  the  exemption.  If  you  receive 
no  adverse  comments,  then  "you  would 
send  a  certification  to  this  effect  to  the 
overseeing  agency  with  the  notification 
package.  When  you  receive  the  written 
confirmation  that  the  notification 
package  has  been  received,  then  the 
waste  would  be  exempt. 

On  the  other  hand,  if  you  do  receive 
adverse  comments,  then  you  would 
forward  those  to  the  overseeing  agency 
with  the  notification  package.  The  waste 
would  not  be  exempt  until  the 
overseeing  agency  approved  the 
package.  This  approach  would  have  the 
advantage  of  targeting  the  overseeing 
agency's  resources  toward  reviewing 
those  exemptions  that  are  of  most  public 
concern,  and  also  giving  the  person 
claiming  the  exemption  assurance  that 
the  overseeing  agency  supports  the 
claim. 

We  are  taking  comment  on  these 
issues  of  public  notification  and  access 
to  information  related  to  HWIR 
e.xemption  claims.  Specifically,  we 
request  comment  on  (1)  whether 
existing  mechanisms  for  information 
sharing,  including  access  via  the 
Internet,  are  sufficient  to  provide  the 
public  with  information  relative  to 
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individual  HWIR  exemption  claims 
asserted  in  each  State,  (2)  whether  it  is 
instead  appropriate  to  notify-  the  public 
of  HWIR  exemption  claims  through 
such  mechanisms  as  newspaper  notices 
at  either  the  waste  generating  or  the 
disposal  facility  prior  to  having  the 
exemption  claims  become  effective,  and 
(3)  whether  the  receipt  of  adverse  public 
comments  should  trigger  review  of  the 
package  by  the  overseeing  agency.  We 
also  request  comment  on  whether  to 
include  testing  results  information  in 
the  notification  package  for  the  purpose 
of  greater  public  access  to  this 
information. 

-Y.  Once  the  Waste  Becomes  Exempt. 
What  RCRA  Requirements  Might  Still 

Apply'' 

.\.  Where  Could  HWIR  Waste  Be 
Treated  or  Disposed? 

Under  the  generic  HWIR  expmption, 
there  would  be  no  f;onditions  imposed 
on  the  management  of  the  exempted 
waste.  The  waste  would  no  longer  be 
subject  to  regulation  as  a  hazardous 
waste  under  Subtitle  C.  and  therefore 
would  be  treated  and  disposed  in 
accordance  with  State  regulations 
gfiverning  the  management  of  other 
nonhazardous  industrial  waste. 

Under  the  contingent  management 
HWIR  exemption.  HWIR  waste  would 
have  to  be  disposed  of  in  a  landfill.  This 
landfill  does  not  need  to  be  a  hazardims 
waste  landfill,  but  it  would  be  regulated 
under  existing  State  requirements  for 
nonhazardous  waste  landfills,  which 
would  help  ensure  that  it  is  protective 
of  human  health  and  the  environment. 

Under  both  options,  the  waste  might 
also  have  to  meet  LDR  requirements  (see 
Section  X.C). 

B.  Would  a  Manifest  Be  Needed  To 
Track  Where  the  HWIR  Waste  Was 
Shipped  Off-Site? 

For  exemptions  using  the  generic 
option,  we  do  not  believe  that  tracking 
is  necessarv'.  since  the  levels  for  the 
exemption  are  based  on  modeling 
destinations  for  appropriatelv  managed 
nonhazardous  industrial  waste.  This 
judgement  is  consistent  with  existing 
State  nonhazardous  waste  programs, 
which  do  not  require  a  specific  tracking 
mechanism  as  nonhazardous  waste 
travels  from  the  generator  to  its  point  of 
disposal.  We  request  comment  on 
whether  under  the  HWIR  generic 
exemption  we  should  require  that 
paperwork  accompany  the  waste  in 
order  to  track  the  waste  and  provide 
notice  to  the  receiving  facilitv  that  the 
waste  is  HWIR-exempt 

For  exemptions  usmg  the  landfill- 
only  option,  we  believe  that  tracking  of 


some  sort  might  be  needed  to  ensure 
that  the  waste  is.  in  fact,  disposed  in  a 
landfill.  The  landfdl-only  HWIR 
exemption  levels  are  based  on  disposal 
in  a  landfill;  other  destinations  might 
not  meet  our  risk  protection  criteria.  We 
evaluated  a  number  of  options  for 
tracking  landfdl-only  HWIR  exempt 
wastes,  including  requiring  the  use  of  a 
uniform  hazardous  waste  manifest, 
which  is  required  for  hazardous  waste 
generators  shipping  waste  off-site. 
However,  instead  of  requiring  uniform 
hazardous  waste  manifest  tracking,  we 
suggest  an  alternative  tracking 
requirement  for  the  landfill-only 
exemption  {See  Section  XII.B  for  further 
discussion  of  the  alternatives.) 

C.  How  Would  Land  Disposal 
Restriction  (LDR)  Requirements  Applv 
to  the  HWIR  Waste? 

Wastes  that  have  been  shown  to  have 
met  the  HWIR  exemption  levels  at  the 
point  of  generation  would  be  considered 
by  EPA  to  have  never  been  hazardous 
and,  therefore,  would  have  no  LDR 
obligation.  Wastes  that  have  met  the 
HWIR  exemption  levels  after  the  point 
of  generation,  however,  would  still  be 
subject  to  LDRs  even  after  they  become 
exempt  from  the  definition  of  hazardous 
wa»te.  because  LDRs  apply  to  wastes 
that  are  hazardous  or  have  ever  been 
hazardous, 

HWIR  wastes  that  are  subject  to  LDRs 
are  also  subject  to  the  ban  against  using 
dilution  to  achieve  LDRs  (40  CFR 
268,3),  However,  HWIR  wastes  that  are 
not  subject  to  LDRs  would  not  be 
subject  to  this  ban.  For  example, 
wastewaters  managed  solely  in  tanks 
and  discharged  under  the  Clean  Water 
Act  (CWA)  are  not  managed  on  the  land 
and  therefore  not  subject  to  the  LDR 
dilution  ban. 

We  considered  whether  to  specifically 
prohibit  the  use  of  dilution  to  achieve 
the  HWIR  exemption  levels.  Our 
intention  in  developing  HWIR  is  to 
exempt  wastes  that  are  low  risk  due  to 
pollution  prevention  or  treatment,  not  to 
encourage  dilution.  Dilution  would  be 
inconsistent  with  the  Congressional 
[Purpose  of  encouraging  waste 
minimization.  The  legislative  history  of 
RCRA  indicates  that  a  prohibition  on 
dilution  "is  particularly  important 
where  regulations  are  based  on 
concentrations  of  hazardous 
constituents"  (H,R,  Rep,  no.  198.  Part  I. 
98th  Congress,  1st  Session  38  (1983)), 

Since  HWIR  wastes  that  would  be 
subject  to  LDRs  would  also  be  subject  to 
the  ban  against  using  dilution  to  achieve 
LDRs,  adding  a  specific  dilution  ban  for 
HWIR  c:i)uld  be  redundant  for  all  wastes 
subject  to  the  land  disposal  restrictions. 
However,  HWIR  wastes  that  are  not 


subject  to  LDRs  would  not  be  subject  to 
this  ban,  and  are  identified  as  (1)  wastes 
with  chemical  concentrations  below 
LDR  levels  but  above  HWIR  levels,  and 
(2)  wastes  that  are  not  managed  or 
disposed  on  the  land. 

For  example,  wastewaters  managed 
solely  in  tanks  and  discharged  under  the 
Clean  Water  Act  (CWA)  are  not 
managed  on  the  land  and  therefore  not 
subject  to  the  LDR  dilution  ban.  For 
such  wastewaters  managed  in  tanks,  it 
might  be  difficult  in  some  cases  to 
determine  if  intentional  dilution  is 
occurring.  Combining  wastewaters  for 
treatment  purposes  before  discharge 
under  the  Clean  Water  Act  is  often  the 
most  efficient  and  effective  way  of 
treating  them. 

Generally,  we  oppose  the  dilution  of 
waste  consistent  with  stated  waste 
minimization  policies  to  reduce  the 
volume  and  toxicity  of  wastes  (see 
Section  1003  of  RCRA).  but  we  also 
recognize  that  the  aggregation  of  wastes 
amenable  to  the  same  type  of  treatment 
is  legitimate  and  desirable,  even  though 
chemical  concentrations  within  such 
wastes  might  decrease.  In  promulgating 
regulations  under  the  LDR  program,  we 
provided  guidance  regarding  such 
aggregation  as  permissible  dilution, 
despite  the  overall  dilution  ban. 
Aggregation  is  considered  legitimate  if 
all  wastes  are  amenable  to  the  same  type 
of  treatment  and  this  method  of 
treatment  is  utilized  for  the  aggregated 
wastes  (55  FR  22666),  Several 
commenters  to  the  1995  HWIR  proposal, 
while  supportive  of  an  HWIR  dilution 
ban,  felt  that  aggregation  for  purposes  of 
transfer  and  treatment  in  wastewater 
systems  should  not  be  considered 
impermissible  dilution.  By  adopting 
similar  guidance  for  HWIR,  we  could 
prevent  inappropriate  dilution,  but 
allow  for  appropriate  aggregation  for  the 
purposes  of  treatment. 

We  request  comment  on  whether  to 
specifically  prohibit  dilution  as  a  means 
of  attaining  the  HWIR  exemption  levels. 
We  also  request  comment  on  the 
appropriateness  of  considering  as 
permissible  dilution  aggregated  waste 
streams  directed  towards  centralized 
treatment  for  the  purpose  of  meeting 
HWIR  exemption  levels. 

XI.  For  the  Generic  HWIR  Exemption, 
What  Conditions  and  Requirements 
Would  I  Be  Required  to  Fulfill  To 
Maintain  the  Exemption? 

A.  Would  I  Have  To  Retest  the 
Exempted  Waste  Stream? 

Yes.  Unless  you  only  generate  one 
batch  of  waste,  you  would  have  to 
periodically  test  the  exempted  waste 
stream  as  a  condition  of  the  exemption. 
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Failure  to  test  and  maintain 
dorumentation  nf  this  testing  in 
accordance  with  tho  requirements  under 
40  CFR  261.57  vvnuld  revoke  the 
exemption.  Post-e.xemption  testing  is 
needed  to  check  for  the  continued 
compliance  of  the  waste  stream  with  the 
HVVIR  exemption  levels  and  to  maintain 
accurate  characterizations  of  the  waste 
stream.  Note  that  a  batch  of  waste  would 
represent  the  amount  generated  prior  to 
the  next  scheduled  testing  event  (see 
Section  XI,  A  2  for  discussion  of  testing 
frequency). 

VVe  would  require  the  same  sampling 
and  analysis  approach  for  subsequent 
testing  as  that  required  for  the  initial 
exemption  (see  Section  IX. B  of  this 
preamble),  and  we  request  comment  on 
the  advantages  and  disadvantages  of 
requiring  the  same  testing  scheme  for 
both  initial  and  subsequent  sampling 
and  analysis. 

VVe  also  considered  methodologies  in 
which  the  data  derived  during  the 
course  of  initial  testing  could  be  used  as 
the  basis  for  subsequent  testing.  A 
prediction  limit  derived  from  initial 
testing  data  could  be  used  to  evaluate 
continued  compliance  with  the  HWIR 
exemption.  Prediction  limits  are 
designed  to  set  an  upper  hound  on  the 
range  of  individual  measurements  that 
vou  would  be  likely  to  observe  and  still 
remain  in  compliance.  If,  during 
subsequent  testing,  anv  of  the 
individual  samples  exceeded  the 
prediction  limit,  there  would  be 
statistically  significant  evidence  that  the 
average  concentration  of  the  waste 
stream  had  chartged  and  now  exceeded 
the  exemption  level. 

Although  the  prediction  limit  requires 
some  statistical  analysis,  such 
prediction  intervals  are  no  more 
complicated  to  calculate  than  upper 
confidence  intervals  and  are  used  in 
other  parts  of  the  RCR.'X  program  (see 
RCRA  groundwater  monitoring  program 
40  CFR  264.97).  The  use  of  prediction 
limits  could  also  necessitate  the 
collection  of  fewer  samples  over  time  to 
achieve  the  same  amount  of  confidence 
that  the  waste  stream  remains 
appropriately  exempt.  However, 
because  these  prediction  limits  would 
be  specific  to  a  particular  waste  stream, 
compliance  determinations  would  be 
more  difficult  and  involved  for  the 
enforcing  Agency. 

VVe  request  comment  on  the  potential 
use  of  prediction  limits  and  other  such 
techniques  for  the  purposes  of 
subsequent  testing. 

1.  For  which  chemicals  would  I  have 
to  retest  the  waste  stream?  You  would 
have  to  retest  for  all  chemicals  meeting 
the  criteria  for  mandatory  testing,  unless 
the  results  of  vour  testing  demonstrated 


that,  over  the  course  of  a  year,  the 
chemical  was  below  the  HWIR 
exemption  level  by  an  order  of 
magnitude  or  more.  In  other  words,  if  all 
samples  taken  during  a  twelve  month 
period  showed  that  a  chemical  was 
below  one  tenth  of  the  HWIR  exemption 
level,  then  no  further  testing  for  that 
chemical  would  be  required.  You 
continue  to  be  responsible  for  the 
presence  of  these  chemicals  in  your 
waste.  Also,  consistent  with  the 
previous  discussion  on  reliable 
analytical  methods,  you  would  have  to 
demonstrate  that  the  analysis  could 
have  detected  the  presence  of  each 
chemical  at  or  below  one-tenth  of  the 
specified  exemption  levels. 

The  exception  to  this  approach,  as 
explained  in  Section  X1.A.3  of  this 
preamble,  occurs  when  you  have  a 
change  in  the  process  generating  your 
waste  that  introduces  a  new  chemical  or 
changes  the  concentration  of  existing 
chemicals.  Then  you  would  be  required 
to  test  for  all  chemicals  which  are  likely 
to  be  present,  as  explained  in  Section 
IX.A. 

We  request  comment  on  the 
appropriateness  of  removing  testing 
requirements  for  chemicals  consistently 
detected  less  than  one-tenth  of  the 
exemption  level  and  whether  this 
reduced  testing  obligation  should  occur 
after  fewer  or  more  testing  events  than 
those  undertaken  in  one  year.  As 
ciurently  structured,  removing  the 
obligation  to  test  for  certain  chemicals 
after  one  testing  event  could  mean  as 
few  as  four  samples  having 
concentrations  below  an  order  of 
magnitude  of  the  exemption  level. 
Finally,  we  request  comment  on 
whether  no  further  testing  is  appropriate 
for  waste  streams  in  which  all  chemicals 
are  found  to  be  below  one-tenth  of  their 
exemption  levels. 

2.  How  often  would  I  have  to  retest  the 
waste  stream?  Retesting  frequency 
would  depend  on  the  annual  volume  of 
the  waste  and  whether  it  is  a  liquid  or 
a  non-liquid.  Each  year,  you  should 
document  your  annual  generation  of 
waste  becoming  exempt  under  HWIR  for 
the  purpose  of  establishing  your 
retesting  frequency. 


If  your  waste  is  a  liq- 
uid and  it  is  gen- 
erated in  quantities 


Then  you  would  have 

to  test  your  waste 

stream 


Less  than  35,000 

tons/year. 
Between  35,000  and 

500,000  tons/year. 
Over  500.000  tons/ 

year. 


Every  12  Months. 
Every  6  Months. 
Every  3  Months. 


If  your  waste  is  a 

non-iiquld  (that  is,  a 

solid  or  semi-solid) 

and  it  is  generated  in 

quantities 


Then  you  would  have 

to  test  your  waste 

stream 


Less  than  2,000  tons/  i  Every  12  Months, 


year 
Between  2,000  and 

10,000  tons/year. 
Over  10,000  tons, 

year. 


Every  6  Months. 
Every  3  Months. 


We  believe  it  is  appropriate  to  vary 
the  testing  frequency  based  on  both 
form  and  volume,  because  liquids  are 
generally  more  homogeneous  and 
therefore  easier  to  characterize  than 
solids.  In  addition,  liquids  are  generated 
in  significantly  greater  quantities.  To 
require  the  same  retesting  frequencies 
for  liquids  and  solids  would  mean 
relatively  small  quantities  of  liquids 
being  retested  often  or  relatively  large 
volumes  of  solids  becoming  exempt 
without  retesting. 

Larger  amounts  of  waste  have  the 
potential  of  greater  environmental  risk 
than  smaller  amounts.  Therefore,  we 
believe  it  is  reasonable  to  require 
generators  of  larger  waste  streams  to 
retest  more  frequently  than  generators  of 
smaller  waste  streams.  We  would 
require  testing  at  particular  time 
intervals  throughout  the  year,  rather 
than  allowing  a  generator  to  choose 
when  such  tests  would  be  conducted. 
We  do  not  want  to  provide  a  flexibility 
to  generators  that  they  could  use  to 
"game  the  system,"  that  is,  choose  most 
favorable  sampling  times  within  a 
calendar  year.  The  development  of  these 
particular  volume  thresholds  and  their 
testing  frequency  is  described  in  a 
background  document  to  this  notice  (see 
Background  Document  on  Retesting 
Frequency.  U.S.  EPA.  July  1999). 

Retesting  frequency  might  also  vary 
depending  upon  whether  the  generator 
seeking  exemption  is  a  small  business. 
Small  businesses  and  small  generators 
are  not  necessarily  the  same  "  small 
businesses,  particularly  those 
potentially  affected  by  this  exemption, 
are  typically  characterized  by  the 
number  of  employees  at  a  firm  (less 
frequently  by  the  firm's  annual 
receipts).  To  the  extent  that  small 
businesses  are  not  small  generators, 
diminished  retesting  frequency  based  on 
smaller  annual  volumes  would  not 
apply.  In  order  to  reduce  burden  on 
small  businesses,  EPA  could  also 
consider  reducing  testing  frequency  for 
small  business  regardless  of  whether 
they  produce  comparatively  small  or 
large  volumes  of  waste.  Such  reduced 
requirements  would  still  need  to  ensure 
that  the  generator  continues  to  be 
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accountable  for  compliance  with  the 
p.xrmption  levels. 

Suggestions  were  also  made  that  the 
retesting  frequency  be  established  based 
either  on  the  variability  of  the  waste 
stream  or  on  the  amount  of  difference 
between  the  exemption  levels  and  the 
concentrations  detected  in  the  waste. 
Alternatively,  retesting  could  be 
required  after  the  production  of  a  set 
amount  of  waste  rather  than  based  on 
elapsed  time.  We  believe  that  such 
alternatives  could  be  made  workable  for 
this  exemption,  but  would  certainly  be 
more  involved.  As  far  as  identifying 
which  chemicals  to  retest,  we  have 
relied  on  the  observed  concentrations  in 
the  waste  stream  to  suggest  that 
chemicals  below  one-tenth  of  the 
exemption  level  do  not  require  retesting. 
(See  Section  XI,  A. 1  of  this  preamble). 

In  the  1995  HWIR  proposal,  we 
proposed  that  the  frequency  of  retesting 
would  diminish  over  time.  In  today's 
notice,  however,  the  frequency  remains 
the  same.  Instead  of  diminishing  the 
testing  frequency,  we  would  require 
retesting  for  those  chemicals  that  are 
within  an  order  of  magnitude  (above 
one-tenth)  of  the  exemption  levels.  We 
believe  this  formulation  will  help 
reduce  the  burden  of  retesting  and  focus 
on  those  chemicals  that  are  most  likelv 
to  exceed  the  exemption  levels  due  to 
waste  stream  variability.  We  request 
comment  on  these  retesting  provisions 
and  particularly  on  whether  retesting 
frequency  should  be  diminished 
because  of  lower  annual  volumes  or  less 
variability  in  the  waste  stream.  EPA  also 
requests  comments  on  whether  tu 
reduce  testing  frequency  for  generators 
who  are  small  businesses  that  may  or 
may  not  generate  large  annual  volumes 
of  waste. 

3.  It  the  process  generating  my  waste 
stream  changes,  would  I  have  to  retest? 
If  a  significant  process  change  occurs, 
then  you  would  have  to  retest  the  waste 
stream.  A  significant  process  change  is 
one  that  has  the  potential  to  change  the 
exempt  status  of  the  HWIR  waste. 
Establishing  retesting  for  process  change 
is  consistent  with  other  EPA  guidance 
and  regulation  (examples  include 
recommendations  within  our  Ash 
Sampling  Guidance,  July  1995  and 
within  the  LDR  program  as  discussed  at 
51  FR  40597).  We  request  comment  on 
whether  to  require  retesting  after  a 
significant  process  change. 

B   What  Would  Happen  If  My  Waste 
Stream  No  Longer  Meets  the  Exemption 

Levels^ 

li  your  waste  stream  no  longer  meets 
the  HWIR  exemption  levels,  it  would  no 
longer  be  exempt  under  this  regulatory 
provision  and  would  be  a  hazardous 


waste,  subject  to  all  hazardous  waste 
management  requirements.  Once  the 
waste  is  determined  to  be  hazardous,  it 
would  remain  hazardous  until  the  waste 
stream  met  the  exemption  levels  and  the 
notification  package  requirements  were 
fulfilled  again.  CompHance  with  HWIR 
exemption  levels  would  be  determined 
from  the  last  available  test  data  or  from 
the  latest  sample  taken  from  the  waste 
in  question.  Testing  which  shows 
chemical  concentration  levels  above 
exemption  levels  would  not  affect 
wastes  previously  generated  under  a 
valid  claim  of  exemption. 

One  issue  is  whether  there  should  be 
additional  requirements  if  a 
wastestream  loses  its  HWIR  exempt 
status  because  it  no  longer  meets  the 
exemption  levels  or  does  not  meet  one 
of  the  other  conditions  of  the 
exemption.  For  example,  should  there 
be  a  mandator^'  waiting  period  before 
the  exemption  can  be  reinstated?  Such 
a  waiting  period  would  give  the 
overseeing  agency  a  chance  to  inspect 
the  documentation  of  the  original 
exemption  and  would  prevent  a 
generator  from  exempting  a  wastestream 
shipment  by  shipment  (instead  of 
determining  if  the  entire  wastestream  is 
clearly  nonhazardous).  We  request 
comment  on  whether  we  should  require 
such  a  waiting  period  or  impose  other 
requirements  needed  before  a  waste 
stream  can  regain  its  exempt  status. 

C.  What  Records  Would  I  Have  To 
Maintain  On-Site  and  for  How  Long? 

You  would  have  to  maintain,  on-site, 
a  copy  of  the  notification  package  sent 
to  the  overseeing  agency,  and  a  copy  of 
the  waste  sampling  and  analysis  plan 
for  as  long  as  the  HWIR  exemption 
continues  to  be  active,  and  for  the  three 
years  that  follow.  You  would  also  have   . 
to  maintain  a  record  of  all  test  results  for 
three  years  after  each  waste  testing 
event  occurs.  In  addition,  you  would  be 
required  to  maintain  any  specific 
documentation  relied  on  in  making 
process  knowledge  determinations,  such 
as  the  Material  Data  Safety  Sheet 
(MSDS).  product  labels,  or  information 
provided  by  manufacturers  of  the 
processing  equipment.  You  would  have 
to  be  able  to  explain  any  process 
knowledge  determinations  if  requested 
by  the  overseeing  agency. 

D.  How  Would  the  Overseeing  Agency 
Access  These  Records? 

You  would  be  required  to  make  all 
records  relating  to  the  HWIR  exemption, 
including  any  information  claimed  as 
Confidential  Business  Information, 
immediately  available  to  an  overseeing 
agency  during  an  inspection.  In 
addition,  you  would  have  to  provide  a 


copy  of  the  records  directly  to  the 
overseeing  agency  within  five  business 
days  of  receiving  a  written  request. 

E.  What  Would  Happen  If  the 
Information  I  Submitted  in  the 
Notification  Package  Changes? 

If  any  of  the  information  in  your 
notification  package  changes,  you 
would  have  to  provide  a  revised 
package  to  the  overseeing  agency  within 
30  days  of  that  change. 

XII.  What  Would  Be  the  Conditions  and 
Requirements  for  the  Landfill-Only 
HWIR  Exemption? 

A.  Which  Conditions  and  Requirements 
Would  Be  the  Same  for  the  Generic 
HWIR  Exemption  and  the  LandfiU-Onlv 
HWIR  Exemption? 

The  landfill-only  HWIR  exemption 
would  include  all  the  same 
implementation  conditions  and 
requirements  as  the  generic  HWIR 
exemption,  including  waste  sampling 
and  analysis  plans,  notificadon,  follow- 
up  testing  and  recordkeeping  and 
reporting. 

B.  What  Additional  Conditions  and 
Requirements  Would  I  Have  to  Meet  for 
the  Landfill-Only  HWIR  Exemption? 

Because  the  exemption  levels  for  the 
landfill-only  HWIR  exemption  would  be 
conditioned  on  disposal  of  this  waste  in 
a  landfill,  we  believe  that  additional 
conditions  and  requirements  are  needed 
to  ensure  that  the  waste  arrives  at  the 
landfill  in  a  timely  manner.  The 
landfill-only  exemption  levels  could  not 
be  considered  protective  of  other  waste 
management  scenarios  (including 
storage  in  a  waste  pile,  which  was 
modeled  separately).  The  following 
three  additional  conditions  and 
requirements  for  the  landfill-only 
exemption  would  help  address  these 
concerns. 

(1)  You  would  have  to  dispose  of  this 
waste  in  a  landfill. 

(2)  You  would  not  be  allowed  to  place 
this  waste  on  the  land,  prior  to  disposal 
in  a  landfill.  We  are  concerned  about 
the  temporary  placement  of  these  wastes 
in  waste  piles  or  other  such 
intermediate  land-based  destinations, 
because  exemption  levels  for  the 
landfill-only  option  (unlike  the  levels 
for  the  generic  option)  would  not 
consider  such  risks.  We  are  particularly 
concerned  about  the  potential  of 
significant  releases  of  particulate 
releases  to  air,  as  well  as  releases 
tfuough  erosion  and  runoff,  since  risks 
from  these  pathways  are  either  not 
applicable  or  significantly  reduced  for 
the  landfill  scenario,  but  could  be 
considerable  for  other  scenarios. 
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To  ensure  that  the  HWIR  waste 
exempted  under  the  landfill-only  option 
is  eventuallv  disposed  in  a  landfill,  we 
are  requesting  comment  on  whether  to 
restrict  storage  time  nf  these  wastes  to 
one  vear  You  would  also  only  be 
allowed  to  store  the  waste  in  nondand- 
based  imits.  such  as  tanks,  containers  or 
containment  buildings.  This  storage 
requirement  is  similar  to  one  imposed 
on  restricted  wastes  under  the  LDR 
program  (40  CFR  268.50).  40  CFR 
2b8  .50(b)  allows  waste  handlers  to  store 
restricted  wastes  for  up  to  one  year, 
unless  EP.'X  demonstrates  that  such 
storage  is  not  solely  for  the  purpose  of 
accumulation  for  proper  recovery, 
treatment,  or  disposal. 

(3)  You  would  have  to  track  the 
arrival  of  vour  HWIR  exempt  waste  at  a 
landfill,  and  keep  records  of  the 
shipments.  Since  the  exemption  levels 
for  the  landfill-only  HWIR  exemption 
would  be  based  solely  on  assessing  risks 
associated  with  disposal  of  this  waste  in 
a  landfill,  we  want  to  ensure  that  the 
waste  is,  in  fact,  disposed  at  such  a 
destination  in  a  timelv  manner.  We  are 
asking  for  comment  on  three 
alternatives  for  tracking  the  landfill-only 
exempted  waste. 

Under  the  first  alternative,  you  would 
have  to  directly  notify  the  designated 
landfill  of  the  shipment  of  landfill-only 
HWIR  exempt  waste.  .Specifically,  this 
notification  would  include  the  date  of 
shipment,  the  carTier(s)  used,  the 
destination  facilitv.  and  volume  and 
general  description  of  the  waste.  This 
notification  does  not  need  to  accompany 
the  waste,  since  you  notify  the  disposal 
facilitv  directly 

You  should  receive  a  certification 
from  the  landfill  operator  that  the  waste 
arrived.  You  would  have  to  keep  a  copy 
of  this  certification  for  three  years.  We 
also  request  comment  on  whether  to 
require  the  destination  landfill  owner/ 
operator  to  keep  copies  of  this 
certification  for  three  years  as  well.  If 
you  have  not  received  a  certification 
that  the  waste  shipment  arrived  at  the 
landfill  45  days  after  the  date  of 
shipment,  then  you  would  have  to 
report  this  to  the  overseeing  agency.  If 
the  waste  has  not  reached  the  landfill 
within  60  davs  after  the  date  of 
shipment,  then  on  the  61st  day,  the 
waste  stream  would  not  be  exempt  from 
RCR.\  Subtitle  C  and  is  now  a 
hazardous  waste  Ynu  (the  generator),  as 
the  person  identified  on  the  HWIR 
notification  form,  would  be  the 
generator  nf  this  hazardous  waste  and 
must  comply  with  40  CFR  Part  262. 

A  second  alternative,  which  we 
would  like  to  receive  comment  on, 
would  use  the  existing  manifest  system 
to  track  the  conditionally  exempt  HWIR 


waste.  The  uniform  hazardous  waste 
manifest  (40  CFR  262.20  and  49  CFR 
172.205)  is  prepared  and  signed  by  the 
waste  generator  and  accompanies  the 
waste  shipment  as  it  moves  among  the 
waste  carriers,  until  it  reaches  the 
designated  facility  that  is  permitted  to 
receive  the  waste.  The  receiving  facility 
must  sign  the  manifest  and  return  it  to 
the  hazardous  waste  generator.  The 
generator,  carrier(s},  and  receiving 
facility  must  retain  copies  of  the  signed 
manifests  for  three  years.  This  cradle-to- 
grave  tracking  system  is  intended  to 
ensure  that  hazardous  waste  is  properly 
managed  and  to  allow  generators  and 
their  overseeing  agencies  the  ability  to 
track  their  hazardous  wastes. 

However,  we  are  concerned  that 
requiring  nonhazardous  materials 
transporters  and  waste  management 
facilities  to  comply  with  manifest 
requirements  could  create  considerable 
burden  for  nonhazardous  facilities  that 
become  subject  to  these  requirements. 
Furthermore,  in  many  States, 
regulations  prohibit  Subtitle  D  facilities 
from  receiving  manifested  wastes,  and 
current  federal  regulations  limit  the  use 
of  the  manifest  to  handlers  that  have 
EPA  RCRA  identification  numbers. 

On  the  other  hand,  we  are  planning  in 
a  separate  action  to  propose  revisions  to 
the  Uniform  Hazardous  Waste  Manifest 
regulations  in  responsf!  to  many 
requests  for  a  streamlined,  up-to-date. 
and  less  burdensome  hazardous  waste 
tracking  system.  Under  the  proposed 
revisions  to  the  existing  manifest 
system,  we  are  developing  a  standard 
manifest  form  with  fewer  State  optional 
boxes  and  are  proposing  to  automate  the 
manifest  paperwork.  Therefore, 
although  we  are  not  proposing  to 
require  uniform  hazardous  waste 
•manifest  tracking,  we  recognize  that  the 
revised  manifest  system  might  be 
perceived  by  industry  and  the  states  as 
a  less  burdensome  alternative  than 
creating  an  entirely  new  tracking  system 
for  HWIR  exempt  wastes.  We  request 
comment  on  using  the  revised  manifest 
system  for  HWIR  exempt  wastes. 

Under  a  third  alternative,  which  we 
would  like  to  receive  comment  on,  we 
considered  using  Department  of 
Transportation  (DOT)  shipping  papers 
(49  CFR  173  Subpart  C)  to  track  the 
waste.  Under  this  option,  the  shipping 
papers  would  need  to  include 
additional  information,  including  the 
date  of  the  shipment,  the  carrier  used, 
and  the  destination  facility.  The 
generator  would  be  required  to  provide 
the  transporter  with  a  copy  of  the 
shipping  papers,  which  would  identify 
the  destination  facility.  The  initial 
transporter,  and  any  subsequent 
transporters,  would  be  required  to 


return  to  you  a  copy  of  each  shipping 
paper,  with  a  notation  indicating  the 
identification  of  the  disposal  facility 
(and/or  the  subsequent  transporter). 
There  would  be  no  record  keeping 
requirements  placed  upon  the 
transporter  or  disposal  facility,  however, 
you  would  be  required  to  keep  copies  of 
these  records  for  three  years. 

However,  the  representatives  from 
DOT  were  uncomfortable  with  this 
option  for  a  number  of  reasons.  First, 
although  it  serves  to  reduce  burden  on 
the  landfill  owner/operator,  it  increa.ses 
the  burden  on  the  transporter  in  terms 
of  having  to  send  copies  to  generators 
with  each  change  of  custody.  In 
addition,  some  wastes  would  fall  out  of 
DOT'S  jurisdiction  without  manifest 
coverage.  DOT  regulates  "hazardous 
materials,"  and  waste  accompanied  by  a 
hazardous  waste  manifests  are 
automatically  defined  as  a  hazardous 
material.  If  the  manifest  is  no  longer 
required,  then  some  wastes  would  no 
longer  meet  the  definition  of  hazardous 
material.  Therefore,  we  believe  that  the 
benefits  provided  by  this  option  might 
be  outweighed  by  the  complexity  of 
implementation.  However,  we  would  be 
interested  in  receiving  public  comment 
on  this  notion  of  using  shipping  papers 
or  other  alternative  documents  to  track 
HWIR  exempt  wastes. 

Regardless  of  which  option  we 
pursue,  interstate  transport  of  HWIR 
wastes  would  be  an  issue.  If  your  State 
were  to  adopt  an  HWIR  exemption,  your 
HWIR  waste  would  be  nonhazardous 
onlv  within  vour  State  or  other  States 
with  the  HW'lR  exemption.  Thus,  HWIR 
exempt  wastes  shipped  to  or  through  a 
State  where  the  HWIR  exemption  had 
not  been  adopted  would  have  to  comply 
with  the  applicable  hazardous  waste 
requirements.  Commentors  to  the  1995 
HWIR  proposal  remarked  on  this 
patchwork  of  State  programs  as  an 
important  HWIR  issue,  but  offered  little 
way  of  specific  guidance  or  suggestions 
for  resolving  this  issue.  We  request 
further  comment  on  this  issue  in  today's 
notice. 

XIII.  What  Would  Happen  if  I  Do  Not 
Complv  With  the  Conditions  and  the 
Requirements  of  the  HWIR  Exemption? 

A,  What  Is  the  Difference  Between  an 
HWIR  Condition  and  a  Requirement? 

A  condition  is  an  obligation  you  or 
your  waste  must  meet  in  order  for  your 
waste  to  become  and  to  remain  exempt 
from  hazardous  waste  regulations.  If  a 
condition  is  not  fulfilled,  then  the  waste 
is  hazardous  and  subject  to  RCRA 
Subtitle  C  requirements.  A  requirement 
is  an  obligation  whose  violation  would 
not  affect  the  exempt  status  of  the  HWIR 
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waste,  but  would  be  a  violation  under 

RCRA, 

B  What  Are  the  Conditions  for  the  Two 
HVVIR  Options,  and  What  Would 
Happen  if  I  Do  Not  Meet  Them? 

We  are  considering  three  conditions 
tor  meeting  the  generic  HWIR  waste 
exemption:  (1)  meeting  the  appropriate 
iiWIR  exemption  levels  (2)  testing  and 
retesting  of  the  waste,  which  documents 
that  exemption  levels  have  been  met; 
and  (3)  notification  to  the  overseeing 
at^ericy  that  you  are  managing  the  waste 
as  exempt.  The  landfill-only  alternative 
has  four  conditions:  (1)  meeting  the 
<ippropriate  HVVIR  exemption  levels  (2) 
testing  and  retesting  of  the  waste,  which 
documents  that  exemption  levels  have 
been  met;  (3)  notification  to  the 
overseeing  agency  that  you  are 
managing  the  waste  as  exempt;  and  (4) 
waste  arrival  at  the  landfill  facility 
w  ithin  the  60  day  time  period. 

Failure  to  meet  any  of  these 
conditions  would  have  the  effect  of 
rendering  the  waste  back  into  regulation 
under  R('R,\  Subtitle  C.  For  example, 
under  the  landfill-only  alternative,  if  a 
waste  no  longer  met  the  exemption 
levels,  or  if  the  overseeing  agency  was 
not  properly  notified,  or  if  the  required 
testing  was  not  performed,  or  if  the 
waste  did  not  arrive  at  the  designated 
landfill  within  60  days  of  shipment, 
then  the  waste  stream  would  be 
considered  hazardous  and  subject  to  all 
provisiorls  of  RCRA  Subtitle  C, 

C.  What  Would  HWIR  Tracking 
Requirements  Be.  and  What  Would 
Happen  if  I  Do  Not  Meet  Them? 

The  HWIR  tracking  requirements 

WDuid  only  applv  to  waste  exempted 
under  the  landfill-only  alternative. 
HWIR  waste  tracking  requirements 
would  be  imposed  on  both  generators 
and  landfill  operators. 

As  discussed  in  Section  XII. B  of  this 
preamble,  HWIR  waste  generators 
would  have  to  notify  the  designated 
landfill  of  the  shipment  of  conditionallv 
exempt  HWIR  waste.  The  landfill 
operators  receiving  the  waste  must 
certify  in  writing  to  the  generator 
t  onfirming  that  the  waste  arrived  at  the 
landfill.  The  HWIR  generator  must  keep 
copies  of  these  records  for  three  \'ears 
from  the  shipment  date,  and  we  are 
requesting  comment  on  whether  the 
landfill  operator  must  also  keep  copies 
of  these  records. 

These  tracking  requirements  would  be 
under  the  authority  of  Sections  3007 
and  2002  of  RCRA' Subtitle  C  and 
therefore  are  not  conditions  of  the 
exemption.  Section  3007  gives  us  the 
authority  to  compel  anyone  who 


generates,  stores,  treats,  transports, 
disposes  of  or  otherwise  handles  or  has 
handled  hazardous  wastes  to  "furnish 
information  related  to  such  wastes"  and 
make  such  information  available  to  the 
government  for  "the  purposes 
of.. .enforcing  the  provisions  of  this 
chapter.  '  Section  2002  gives  the 
Administrator  the  authority  to 
promulgate  such  regulations  as  are 
necessary  to  carry  out  the  functions  of 
the  statute.  Failure  to  comply  with  these 
tracking  requirements  would  not  affect 
the  exempt  status  of  the  waste,  but  the 
landfills  failure  to  send  back  the 
certification  would  constitute  a 
violation  of  RCRA. 

Although  the  paperwork  that  tracks 
the  arrival  of  the  waste  shipment  at  the 
landfill  is  a  requirement,  the  arrival  of 
the  waste  at  the  landfill  within  60  days 
would  be  a  condition.  Thus  if  the  waste 
arrived  at  the  landfill  within  60  days, 
but  the  landfill  did  not  send  back  the 
certification  of  arrival,  the  waste  would 
maintain  its  exempt  status.  (Although, 
as  noted  above,  the  landfill's  failure  to 
send  back  the  certification  would  be  a 
violation  of  RCRA).  However,  if  the 
waste  did  not  arrive  at  the  landfill 
within  60  days  of  shipment,  it  would 
lose  its  exempt  status  and  would  be 
subject  to  all  RCRA  Subtitle  C 
requirements. 

XIV.  What  Might  the  Regulator}- 
Language  for  the  HWIR  Exemption  Look 
Like? 

Below  is  draft  language  that  shows 
what  the  HWIR  exemption  regulatory 
language  might  look  like.  As  explained 
in  Section  XVII.  .  we  are  not  proposing 
the  HWIR  exemption  because  of 
technical  difficulties  in  developing 
chemical-specific  exemption  levels  from 
the  model.  Before  we  would  go  final 
with  an  HWIR  exemption,  we  would 
first  publish  an  HWIR  proposal  that 
would  include  specific  exemption  levels 
and  give  the  public  an  opportunity  to 
comment.  We  are  including  this  draft 
language  for  discussion  to  help  vou  give 
us  more  targeted  comments  on  the 
implementation  provisions  that  we  have 
discussed  in  previous  preamble 
sections 

Purpose  and  Sr  ope  of  the  HWIK 
Exemption 

A.  What  Is  the  Purpose  of  This 
Exemption? 

(1)  The  HWIR  exemption  outlines  the 
conditions  and  procedures  that  a  facility 
can  use  to  exempt  a  listed  hazardous 
waste  from  the  requirements  of  40  CFR 
Parts  262-266,  270,  and  under  certain 
circumstances,  also  from  40  CFR  Part 


268.  A  waste  may  be  exempted  when — 
preferably  through  pollution  prevention 
or  otherwise  through  treatment — the 
chemicals  in  the  waste  are  at  or  below 
the  exemption  levels  listed  in  Table  2. 

(2)  The  rule  sets  exemption  levels  for 
two  disposal  alternatives.  One  allows 
unrestricted  management  of  exempted 
wastes.  The  other  requires  exempted 
wastes  be  disposed  only  in  a  landfill. 

B.  What  Is  the  Scope  of  This  Exemption? 

(1)  Wastes  meeting  all  requirements  of 
the  HWIR  exemption  are  exempt  from 
all  requirements  of  40  CFR  Parts  262- 
266  and  270. 

(2)  Wastes  meeting  the  requirements 
described  in  Section  are  not  subject  to 
the  land  disposal  restrictions  of  40  CFR 
Part  268. 

(3)  Wastes  containing  a  chemical 
listed  in  Table  2  for  which  there  is  no 
exemption  level  in  Table  3  are  ineligible 
for  this  exemption. 

C.  What  Definitions  Apply? 

Chemicals  reasonably  expected  to  be 
present  means: 

(1)  Chemicals  identified  as  the  basis 
for  listing  the  waste  you  wish  to  exempt. 
(For  F  and  K  listed  waste,  these 
chemicals  are  identified  in  Appendix 
VII  of  40  CFR  Part  261 .  For  P  and  U 
listed  waste,  these  are  chemicals  are 
found  in  40  CFR  261.33), 

(2)  Chemicals  listed  in  the  table 
"Treatment  Standards  for  Hazardous 
Wastes"  contained  in  40  CFR  268.40  as 
regulated  hazardous  chemicals  for  land 
disposal  restriction  (LDR)  treatment  of 
the  waste, 

(3)  Chemicals  detected  in  any 
previous  analysis  of  the  same  waste, 

(4)  Chemicals  introduced  into  the 
process  that  generates  the  waste,  and 

(5)  Chemicals  that  are  byproducts  of 
the  process  that  generates  the  waste. 

Ch'erseeing  agency  means  the  state  or 
EPA  regional  authority  that  administers 
the  exemption. 

Waste  form  means  at  the  point  of 
exemption,  the  waste  form  is  liquid, 
semi-solid,  or  solid,  as  defined  below 
(for  the  purposes  of  the  HWIR 
exemption  only): 

(1)  Liquid  means  a  waste  contains 
total  suspended  solids  less  than  1%  bv 
weight. 

(2)  Semi-solid  means  a  waste  contains 
total  suspended  solids  of  1%  or  more  by 
weight  but  no  more  than  30%  by 
weight. 

(3)  Solid  means  a  waste  contains  total 
suspended  solids  more  than  30%  by 
weight. 
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Obtaining  an  Exemption 

I)  Wk^it  Steps  Must  I  Follow  To 
Establish  My  Waste  as  Exempt? 

You  must  take  the  following  steps  to 
establish  that  your  waste  meets  the 
ri'(iuirements  of  the  H\VIR  exemption: 

( 1 )  Determine  whether  your  waste  is 
reasonably  expected  to  contain  any 
chemical  listed  in  Table  2.  using  the 
criteria  described  in  Section  XIV.E. 

Noti":  If  your  waste  is  reasonably  expected 
to  contain  any  chemical  listed  in  Table  2  for 
which  there  is  no  exemption  level  in  Table 
,3.  your  waste  cannot  be  exempt  under  the 
HVVIR  exemption  even  if  you  do  not  detect 
the  chemical. 

(2)  Determine  the  form  of  your  waste 
(liquid,  st^mi-'^nlid,  or  solid)  and  under 
which  remilatorv  alternative 
(unr»'->trii  t'-i]  nicinaycincnt  or  landfill- 
onh  ,!  \iiu  'Aill  tH' 1  la;iningthe 
exempti.m    -"■  s.-i  inm  WV  F). 

(3)  D^'t^'r^un•'  thi-  (  uncfiilration  of 
each  Appendix  X  chemical  reasonably 
■  '\y>'(  t"il  !i '  })>'  [)r"^"iit  in  your  waste 
isi'c  Si'i  thiii-  .\I\  ( .,  H.  and  I). 

(4)  Determine  whether  the 
concentrations  of  all  the  Appendix  X 
chemicals  in  your  waste  are  at  or  below 
the  exemption  levels  established  for 
vour  wastfl  form  and  disposal 
alternative  (see  Section  XIV. |). 

(5)  Notify  the  overseeing  agency  that 
you  are  claiming  an  exemption  under 
the  HWIR  fxemption  for  vour  waste  (see 
Section  XIV.K). 

(6)  For  the  landfill-only  alternative, 
notify  the  receiving  landfill  (see  Section 
XIV.M). 

£   What  Wastes  Are  Eligible  for  this 

Ex'inption? 

To  !)»■  flit;ihl<>  for  this  exemption,  your 
waste  mu>t  iiit't't  the  following 
conditions: 

f  1 )  Your  waste  must  cxiiibit  none  of 
the  characteristics  of  hazardous  waste 
set  out  in  subpart  C  of  40  CFR  Part  261. 
If  vmir  waste  does  e.xhibit  a  hazardous 
waste  characteristic,  it  must  be  de- 
charat  teri/ed  before  it  can  be  exempt. 

(2)  Your  waste  must  meet  one  or  more 
of  the  following  descriptions: 

(a)  Anv  listed  hazardous  waste 
described  in  40  CFR  261.31  (non- 
specific sources],  40  CFR  261.32 
(specific  sources),  and  40  CFR  261,33 
(discarded  commercial  chemical 
products). 

(b)  Any  mixture  of  a  listed  hazardous 
waste  with  a  solid  waste  under  40  CFR 
261.3(a)(2)(iii)or(iv). 

(c)  Any  waste  derived  from  the 
treating,  storing,  or  disposing  of  a  listed 
hazardous  waste  under  40  CFR 
261.3(c)(2)(i). 

(d)  Any  media  or  debris  contaminated 
with  a  listed  hazardous  waste,  a  mixture 


containing  a  listed  hazardous  waste,  or 
a  waste  derived  from  a  listed  hazardous 
waste. 

(3)  All  chemicals  reasonably  expected 
to  be  present  in  your  waste  must  have 
exemption  levels  listed  in  Table  2,  and 
be  at  or  below  those  exemption  levels. 
Chemicals  reasonably  expected  to  be 
present  in  your  waste  are  those 
chemicals  in  Table  3  that  meeting  the 
following: 

(a)  Chemicals  identified  as  the  basis 
for  listing  the  waste  you  wish  to  exempt 
(For  F  and  K  listed  waste,  these 
chemicals  are  identified  in  Appendix 
VII  of40  CFR  Part  261.  For  P  and  U 
listed  waste,  these  are  chemicals  are 
found  in  40  CFR  261.33). 

(b)  Chemicals  listed  in  the  table 
"Treatment  Standards  for  Hazardous 
Wastes"  contained  in  40  CFR  268.40  as 
regulated  hazardous  chemicals  for  land 
disposal  restriction  (LDR)  treatment  of 
the  waste. 

(c)  Chemicals  detected  in  any 
previous  analysis  of  the  same  waste. 

(d)  Chemicals  introduced  into  the 
process  that  generates  the  waste, 

(e^  Chemicals  that  are  byproducts  of 
the  p  ocess  that  generates  the  waste. 

F.  What  Chemical  Concentration  Levels 
Must  My  Waste  Meet  To  Become 
Exempt? 

To  become  exempt  your  waste  must 
meet  the  chemical  concentration  levels 
specified  in  Table  3.  These  exemption 
levels  depend  on  the  form  of  your  waste 
(liquid,  semi-solid,  or  solid)  and  the 
type  of  exemption  you  intend  to  pursue 
(unrestricted  management  or  landfill 
only). 

(1)  To  use  the  unrestricted- 
management  alternative,  the  chemicals 
in  your  waste  must  be  at  or  below  the 
exemption  levels  in  Table  3  for 
unrestricted  management.  Under  this 
alternative,  you  must  determine  your 
waste  form  and  meet  the  exemption 
level  for  that  form.  The  waste  form 
depends  on  the  total  suspended  solids 
(TSS)  in  the  waste  (see  definitions. 
Section  XIV.C): 


It  your  waste  contains 

TSS  in  a  concentration 

of 


Then  It  is  defined 
as  a 


Less  than  1%  Liquid. 

Between  1%  and  30%  ..  j  Semi-solid. 
Greater  than  30%  I  Solid. 

(2)  To  use  the  landfill-only  alternative 
then  the  chemicals  in  your  waste  must 
be  at  or  below  the  exemption  levels  in 
Table  3  for  landfill  only. 


G.  For  Whir.h  Chemicals  Must  !  Test  in 
My  Waste? 

(1)  You  must  test  vour  waste  for  each 
chemical  reasonabh  expected  to  be 
present  in  vour  waste,  as  identified  in 
Section  XIV.E. 

(2)  For  chemicals  listed  in  Table  2 
other  than  those  reasonably  expected  to 
be  present  in  your  waste,  you  may  either 
test  for  any  such  chemical  or  use  your 
knowledge  of  the  production  process 
that  generated  the  waste  to  determine 
that  it  is  not  present. 

H.  At  What  Point  Must  I  Sample  My 
Waste? 

You  may  sample  your  waste  at  any 
point  between  its  point  of  generation 
and  its  point  of  disposal.  However,  your 
waste  will  be  subject  to  land  disposal 
restrictions  in  40  CFR  Fart  268  unless 
your  waste  meets  all  applicable 
concentration  levels  at  its  point  of 
generation 

/.  How  Must  I  Samplf  and  Analvzp  Mv 
Waste? 

(1)  For  each  waste  you  seek  to  exempt 

you  must  develop  and  follow  a  written 
plan  tor  sampling  and  analyzing  wastes. 
The  plan  must  contain  the  following: 

(a)  The  chemicals  for  which  vou  will 
analyze  each  waste  and  the  rationale  for 
choosing  those  chemicals. 

(b)  Your  methods  for  collecting  a 
representative  sample  of  the  waste  to  be 
analyzed. 

(c)  Your  preparation  and  test  methods 
for  analyzing  these  chemicals. 

(d)  Sampling  procedures  and 
locations  for  characterizing  the  waste 
stream. 

(2)  You  must  analyze  at  least  4 
samples.  You  must  also  document  the 
results  from  all  samples  analyzed. 

/.  What  Must  My  Analysis  Show? 

( 1 )  For  everv  chemical  tested,  each 
sample  must  show  that  the  total 
concentration  in  the  waste  is  at  or  below 
the  exemption  level  appropriate  to  your 
waste  form  and  type  of  exemption. 

(2)  You  must  document  your  ability  to 
analyze  a  sample  spiked  at  or  below  the 
exemption  level.  Such  documentation 
would  consist  of  analytical  results  from 
a  sample  spiked  at  or  below  exemption 
level  concentrations. 

K.  What  Information  Must  I  Submit  to 
the  OvfTseeing  Agfncv'' 

Before  managing  any  waste  as  exempt 
under  the  HWIR  exemption,  you  must 
send  a  notice  to  the  overseeing  agency 
bv  certified  mail  or  other  mail  service 
that  confirms  delivery  in  writing.  This 
notice  of  vour  exemption  claim  must 
include  al!  ',f  the  following: 
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(1)  Your  facilitvs  name,  address,  and 
RCRA  ID  number. 

(2)  The  applicable  EPA  hazardous 
waste  code  of  your  exempted  waste  and 
the  narrative  description  associated 
with  the  listing  from  subpart  D  of  40 
CFR  Part  261. 

(3)  A  brief,  general  description  of  how 
you  manufactured,  treated,  or  otherwise 
produced  the  waste.  ^ 

(4)  An  estimate  of  the  annual 
quantities  of  the  exempted  waste. 

(5)  A  statement  that  you  are  claiming 
the  HWIR  exemption  for  the  waste. 

(6)  A  certification — signed  by  you  or 
your  authorized  representative — that  the 
information  in  your  notice  is  true, 
accurate,  and  complete. 

L.  When  Does  the  Exemption  Take 

Effect? 

The  exemption — whether  unrestricted 
management  or  landfill  only — takes 
effect  when  you  receive  written 
confirmation  of  delivery  to  the 
overseeing  agency.  At  that  time  you  may 
begin  managing  your  waste  under  this 
exemption. 

A/.  Must  I  Track  Mv  Waste  Exempted 
Under  the  HWIR  Exemption? 

(1)  Waste  meeting  the  exemption 
levels  for  unrestricted  management 
require  no  tracking. 

(2)  For  waste  meeting  the  exemption 
levels  for  landfill-only: 

(a)  You  must  send  written  notice  to 
the  landfill  receiving  your  waste  and 
include  the  following: 

(i)  The  date  of  the  shipment. 

(ii)  The  volume  and  form  of  the  waste. 

(iii)  A  general  description  of  the 
exempt  waste. 

(iv)  The  shipper(s)  used  to  transport 
the  waste. 

(v)  A  signed  certification  that  your 
waste  meets  the  exemption  levels  for 
landfill-only. 

(b)  You  must  receive  a  certification 
from  the  landfill  owner  or  operator  that 
the  waste  shipment  reached  the  landfill 
within  60  days  of  shipment.  If  you  do 
not  receive  this  certification  within  45 
days  of  the  shipment  date,  you  must 
notif\'  the  overseeing  agency  in  writing 
that  you  have  not  received  the 
certification. 

(c)  You  must  keep  a  copy  of  the 
notification  you  sent  to  the  landfill  and 
a  copy  of  the  certification  you  received 
from  the  landfill  (and/or  the  notification 
you  sent  to  the  overseeing  agency  that 
you  did  not  receive  the  certification 
from  the  landfill)  for  three  years. 

(d)  If  your  waste  does  not  arrive  at  the 
landfill  within  60  days  of  shipment,  the 
waste  that  you  claimed  as  exempt  is  no 
longer  exempt  on  the  61st  day  and  is 
now  a  hazardous  waste.  You,  as  the 


person  identified  on  the  HWIR 
notification  form,  are  the  generator  of 
this  hazardous  waste  and  must  comply 
with  40  CFR  Part  262. 

N.  Must  my  waste  meet  40  CFR  Part 
268 — Land  Disposal  Requirements'' 

Your  waste  must  meet  all  applicable 
requirements  in  40  CFR  Part  268.  unless 
each  waste  sample  is  at  or  below  the 
exemption  levels  at  the  point  of 
generation. 

O.  Where  Mav  I  Dispose  ofMv  Exempt 
Waste? 

(1)  For  the  unrestricted  management 
alternative,  you  may  dispose  of  this 
waste  in  any  destination  that  can  legally 
accept  nonhazardous  waste. 

(2)  For  the  landfill-only  alternative, 
you  must  dispose  of  this  waste  directlv 
in  a  landfill  licensed  or  permitted  bv  the 
state  or  federal  government  under 
Subtitle  C  or  D  of  RCRA.  The  waste 
must  not  be  placed  on  the  land  before 
final  disposal. 

Maintaining  an  Exemption 

P.  What  If  the  Information  I  Submitted 
Changes?  * 

You  must  submit  to  the  head  of  the 
overseeing  agency  any  change  in  any 
information  submitted  as  describe  in 
Section  XIV. K  within  30  business  days 
of  learning  of  the  change. 

Q.  What  RetPsting  Must  I  Do? 

(1)  You  must  retest  for  all  chemicals 
reasonably  expected  to  be  in  vour  w-aste 
on  the  following  schedule,  ba'sed  on 
waste  form  and  annual  quantity  of  the 
waste  produced.  However,  you  do  not 
need  to  retest  for  the  chemical  if  after 
twelve  months  of  testing,  your  analvsis 
has  shown  concentrations  uniformly 
below  one-tenth  of  the  applicable 
exemption  level. 


If  you  generate  the 

following  annual 

quantity  of  liquid 

waste  (tons): 


Then  you  must  retest 


0-35,000  Every  12  months. 

35,000-500,000  i  Every  6  months. 

Over  500,000  I  Every  3  months. 


If  you  generate  the 

following  annual 

quantity  of  semi-solid 

or  solid  waste  (tons) 


Then  you  must  retest 


0-2,000  

2,000-10.000 
Over  10.000  .. 


Every  12  months. 
Every  6  months. 
Every  3  months. 


(2)  You  must  follow  a  waste  sampling 
and  analysis  plan  meeting  the 
requirements  described  in  Section  XIV.I 
for  retesting. 

(3)  If  at  any  time  the  process 
generating  the  exempt  waste  changes 


significantly,  you  must  retest  the  waste 
for  all  chemicals  reasonably  expected  to 
be  present.  A  significant  change  is  one 
that  could  affect  the  exempt  status  of  the 
waste  under  consideration.  For 
example,  a  change  that  adds  new 
chemicals  or  increases  chemical 
concentrations  is  a  significant  change. 

R.  What  Records  Must  I  Maintain  On- 
Site,  and  for  How  Long? 

You  must  keep  records  of  the 
following  in  your  files  on-site  for  three 
years  after  the  date  of  the  relevant  test: 

(1)  The  waste  sampling  and  analysis 
plans  for  initial  testing  (as  described  in 
Section  XIV.I)  and  retesting  (as 
described  in  Section  XI\'.Q). 

(2)  Resuhs  from  the  waste  sampling 
and  analysis  including  qualitv  control 
analyses  from  initial  testing  or  retesting. 

(3)  All  volume  determinations  made 
to  decide  on  the  frequency  of  retesting 
as  described  in  Section  XtV.Q. 

(4)  Any  information  submitted  to  the 
overseeing  agency  either  as  part  of  the 
initial  notice  (see  Section  XIV.K)  or  for 
later  changes  (see  Section  XIV. P). 

(5)  Any  specific  documentation  relied 
on  in  making  process  knowledge 
determinations,  such  as  the  Material 
Data  Safety  Sheet  (MSDS),  product 
labels,  or  information  provided  by 
manufacturers  of  the  processing 
equipment. 

(6)  Documentation  of  compliance 
with  the  LDR  requirements  of  40  CFR 
268. 

(7)  For  the  landfill-only  alternative, 
notification  that  the  waste  was  shipped 
to  a  landfill  and  certification  that  the 
waste  shipment  reached  the  landfill  (see 
Section  XIV.M). 

Consequences  of  Not  Meeting  the 
Exemption 

S.  How  Will  the  Overseeing  Agency 
Verify  an  Exemption? 

(1 )  The  overseeing  agency  may 
conduct  inspections  and  audits  to  verify 
your  exemption  claim.  Such  inspections 
could  include  sampling  of  the  exempt 
waste  stream.  Exceedances  of  the 
exemption  levels  determined  by  single 
grab  samples  would  be  sufficient  to 
demonstrate  non-compliance  with  the 
requirements  of  the  exemption. 

(2)  You  must  make  all  records  relating 
to  the  exemption  immediately  available 
to  the  overseeing  agency  performing  aji 
inspection.  You  must  provide  a  copy  of 
the  records  to  the  overseefng  agencv 
within  5  business  days  of  receiving  a 
written  request. 

(3)  You  must  be  able  to  explain  any 
process  knowledge  determinations  if 
requested  by  the  overseeing  agency 

(4)  In  an  enforcement  action,  the 
burden  of  proof  to  establish  compliance 
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With  till'  i"qii!r>'inents  of  the  HWIR 
exemption  is  on  the  person  claiming  the 
nxempfion. 

T  IVh'it  [s  the  Status  of  My  Waste  if  I 
/)  in  .'  M--!    .'  Maintain  the  Exemption? 

Failurf'  to  satish'  any  of  the  exemption 
conditions  [except  those  described  in 


Sections  XIV.M(2)(a)-XIV.M(2)(c)]  voids 
the  exemption  and  requires  that  you 
manage  the  exempted  waste  stream  has 
hazardous  waste. 

Failure  to  satisfy  the  requirements 
described  in  Sections  XlV.M(2){a)- 
XIV.M(2)(c)  for  the  landfill-onlv 


alternative  (in  other  words,  the  tracking 
requirements)  would  not  affect  the 
exempt  status  of  the  wastp.  but  would 
constitute  a  violation  of  RCRA. 


Table  2.— Appendix  X  HWiR  Exemption  Chemicals 


Chemical  name  [alternate  names] 


A2123  'Ethanimidolhioic  acid,  2-(dimettiylamino)  -N-tiydroxy-2-oxo-,methyl  ester] 

Acenaphthene  

Acenapnthyiene  [Acenaphthalene]  

Acetaidenyde  [Ethanal]  

Acetone  [2-Propanone] 

Acetonitme  [Ethanenitrile] 

Acetophenone        

2-Acetylaminofiuorene  [2-AAF] 

Acrolein  [2-Propenal]  

Acr/iamide  'Propenaminde] 

Acrylic  acifj  

Acryionitriie  2  P'openenitrile] 

Aldicarb  

Aldicarb  suitone  

Aldrip  I 


Allyi  alcohol  

Allyi  chloride  ;3-Chioropropylene]  [3-Chloropropenel  ... 

4-Aminobipheny!  

5-Aminomethyi-3-isoxazolol  [Muscimol]  

4-Aminopyridine  

Amitrole  

Ammonium  picrate  

Aniline  ,,„ 

Anthracene      

Antimony  [Antimony,  total]  

Aramite  

Arsenic  [Arsenic   total]  

Auramine        

Azasenne       

Barban  

Banum  [Barium   totaii  

Bendiocarb  

Bendiocart)  phenol  

Benomyi  

Benz[clacndine      

Benziajanthracene  

Benzene  

Benzenesulfonyl  chionde      

Benzidine  

Benzo(b]fluoranthene     

Benzoiijtluoranthene     

Benzo[k]fluoranthene    

Benzo(g,h.ilpen/lene     

Benzo(alpyrene  

Benzyl  alcohol      

Benzyl  chionde 

Beryllium  [Ben/Hium   total'    

Bromoacetone  

Bromodichloromethane  'Dichlorobromomethane]  

Bromoform  Tnbromomethane]    

Bromomethane  (Methyl  bromide]  

4-Bromophenyi  phenyl  ether  [p-Bromodiphenyl  ether] 

Brucine  i2,3-Dimethoxy  str/chnidm-IO-one] 

n-Bufyl  alcohol  [n-Butanoll  

Butylate  

Butyl  benzyl  phthalate   

Cadmium  [Cadmium,  total]  

Carbaryl        

Cartendazim 

Carbofuran  

Carboturan  phenol  

Carbon  disulfide  

Carbon  tetrachloride    


CASRN 


Note 


T 


30558-43-1 

83-32-9 
208-96-8 
75-07-0 
67-64-1 
75-05-8 
98-86-2 
53-96-3 
107-02-8 
79-06-1 
79-10-7 
107-13-1 
116-06-3 
1646-88-4 
309-00-2 
107-18-6 
107-05-1 
92-67-1 
2763-96-4 
504-24-5 
61-82-5 
131-74-8 
62-53-3 
120-12-7 
7440-36-0 
140-57-8 
7440-38-2 
492-80-8 
115-02-6 
101-27-9 
7440-39-3 
22781-23-3 
22961-82-6 
17804-35-2 
225-51-4 
56-55-3 
71-43-2 
98-09-9 
92-87-5 
205-99-2 
205-82-3 
207-O8-9 
191-24-2 
50-32-8 
100-51-6 
1 00-44-7 
7440-41-7 
598-3J-2 
75-27^ 
75-25-2 
74-83-9 
101-55-3 
357-57-3 
71-36-3 
2008-41-5 
85-68-7 
7440-43-9 
63-25-2 
10605-21-7 
1563-66-2 
1563-38-8 
75-15-0 
56-23-5 


b 
b.  c 

b.  c 


b.  c 


b,  c 

b 
b 
b 


.  c 
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Table  2.— Appendix  X  hWiR  Exemption  Chemicals— Continued 


Chemical  name  [alternate  names] 


CASRN 


Note* 


Carbosulfan _„....^^„„.......„ „ „ 

Chlorambucil 

Chlordane  [Chlordane,  alpha  and  gamma  isomers] 

Chlornaphazin  

Chloroacetaldehyde  

-Chioroaniline  [p-Chloroaniline]  

Chiorobenzene  [Monochlorobenzene] 

Chlorobenzilate  

c-C*^ioro-rn-cresol  

Cf^io'oethane  [Ethyl  chloride] 

tMS-(2-Cnioroethoxy)  methane  [Dichloromethoxy  ethane]  

bis-(2-Chloroethyl)  ether  [DIchloroelhyl  ether]  [l.l'-Oxybis(2-chloroethane)]  

Chloroform  [Trichloromethane]  

b!S-!2-Chioroisopropyl)  ether  [2.2'-Oxybis(1-chloropropane)]  [Bis-(2-Chloro-1-methylethyl)  ether] 

Chioromethane  [Methyl  chloride]  

DiS-iChioromethyl)  ether  [Dichloromethyl  ether] 

2-Chloronaohthaiene  [beta-Chloronaphthalene] 

2-Chlorophenoi  [o-Chlorophenol]  

4-Chioroohenyi  phenyl  ether  [p-Chlorodiphenyl  ether] 

^-(O-Chiorophenyl)  thiourea  

Chloroprene  [2-Chloro-1,3-butadiene]  

S-Chioropropionitnle  

4-Chio(0-o-toiuidine  hydrochloride 

Chromium  [Chromium,  total] 

Cnrysene  

C'trus  red  No  2  ; 

Cobalt  [Cobalt  total] 


Copper  dimethyidithiocarbamate  

o-Cresoi  [2-Mefhyi  phenol]  

—Cresoi  [S-Methyl  phenol]  

p-Cresol  [4-Methyl  phenol]  

Crotonaldehyde  ;trans-2-Butenai]  [beta-Methylacrolein] 

Cjmene  [Isopropy!  benzene] 

— Cumenyi  methyicarbamate  

Cyanides  amenable  

Cvanides  loia; 


Cycasm      

Cycioaie     

Cyclohexane  

Cyciohexanone  

2-Cyclohexyi-4,6-dinitrophenol  

Cyciopnosphamide  

2  4-D  i2,4-Dichiorophenoxyacetic  acid] 

Daunomycin  

Dazomet  


op-DDD  

DO-DDD  

op -DDE  [o.p'TDE] 
pp-DDE  [p,p'-TDE] 
■■DC 


o,p  ■ 


)D^ 


pp-DDT     

Diaiiate  

Dibenz[a,hiacridine   

Dibenz[a  ilacndme  

Dibenz[a,hjanthracene     

7H-Dibenzoic  glcaroazoie 

Dibenzofuran  

Dibenzo[a,e]pyrene  

Dibenzola  hjpyrene  

Dibenzo[a,ilpyrene  

Dibromochloromethane  [Chlorodibromomethane] 

i,2-Dibromo-3-chlorop''opane     

Di-n-butyl  phthalate  

1 ,2-Dichlorobenzene  io-Dichiorobenzene]   

1  3-Dichlorobenzene  [m-Dichlorobenzenei    

1 ,4-Dichlorobenzene  [p-Dichlorobenzene]  

3.3'-Dichlorobenzidine  

cis-1 ,4-dichloro-2-butene         

trans- i-4-Dichloro-2-butene      

Dichlorodifluoromethane  [CFC-12]   

1.1-Dichioroethane  [Ethylidene  dichloride]  


55285-14-8 

305-03-3 

57-74-9 

494-03-1 

107-20-0 

10&-47-8 

108-90-7 

510-15-6 

59-50-7 

75-00-3 

111-91-1 

111-44-4 

67-66-3 

108-60-1 

74-87-3 

542-88-1 

91-58-7 

95-57-8 

7005-72-3 

5344-82-1 

126-99-8 

542-76-7 

3165-93-3 

7440-47-3 

218-01-9 

6358-53-8 

7440-48-4 

Copper  [Copper  total]  7440-50-8 


b.  c 
b 

e 
c 


137-29-1 

95-^^8-7 

108-39-4 

106-44-5 

4170-30-3 

98-82-6 

64-00-6 

57-12-5 

57-12-5 

14901-08-7 

1134-23-2 

110-82-7 

108-94-1 

131-89-5 

50-18-0 

94-75-7 

20830-81-3 

533-74-^ 

53-19-0 

72-54-8 

3424-82-6 

72-55-9 

789-02-6 

50-29-3 

2303-16-4 

226-36-8 

224-42-0 

53-70-3 

194-59-2 

132-64-9 

192-65-4 

189-64-0 

189-55-9 

124^*8-1 

96-12-8 

84-74-2 

95-50-1 

541-73-1 

106-46-7 

91-94-1 

1476-11-5 

110-57-6 

75-71-8 

75-34-3 


b,  d 
b,  d 


a 
a 
a 
a 
a 
a 

b 
b 
b 
b 

b 
b 
b 
b 

b 

a.  b 
a.  b 
a.  b 

a 
a 
b 
b 
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Table  2.— Appendix  X  HWIR  Exemption  Chemicals— Continued 

Chemical  name  [altemate  names] 

1  2-Dichloroethane  [Ethylene  dichloride]  

1 . 1  -Dichloroethylene  [Vinylidene  chloride]  

cis-1.2-Dichioroethyleiie  

trans- 1,2-Dichloroethylene  

2.2'-Dichloroisopropyl  ether  [2.2'-Oxybis(2-chloropropane)]  

2  4-Dichlorophenol  120-83-2  b  2.6-Dichlorophenol  

1,1-Dichloropropane  [Propylidene  chlonde]  

1.2-Dichloropropane  [Propylene  dichloride]  

1,3-Dichloropropanol  

Dichioropropene  [Dichloropropylene]  [Dichloro-1-Propene]  

cis-1  3-Dichloropropene  [cis-1.3-Dichloropropylene]  

trans- 13-Dichioropropene  [trans- 1,3-Dichloropropylene] 

Dieldnn  

1  2  3  4-Diepoxybutane  [2,2'-Bioxirane] 

Diethy'ene  glycol,  dicarbamate 

0  0-Diethyi-S-methyl  dithrophosphate  

Diethyl-p-nitrophenyl  phosphate  

Diethyl  phthaiate  

DiethyistilDestrol  

Dihydrosafrole       ; 

Dimethoate  [0  ODimethyl  S-methylcarbamoylmethyl  phosphorodithioate]  

3,3  -Dirnethoxybenzidine   

Dimethylamine  [N-Methyl  methanamine] 

p-Dimethyiaminoazobenzene  [4-Dimethylaminoazobenzene] 

7  12-Dimethyibenz[ajanthracene  

3  3  Dimethylbenzidlne   

2.4-Dimethyl  Dhenol  ; 

Dimethyl  phthaiate  

Dimethyl  sulfate  

Dimetilan         

1  3-Dinitrobenzene  [m-Dlnitrobenzene]  

'  4-Dinitrobenzene  [p-Dinitrobenzene]  

4  6-Dinitro-o-cresol  [4,6-Dinltro-2-methyl  phenol] 

2  4-Dinitrophenol    

2  4-Dinitrotoiuene 

2,6-Dinitrotoluene  

Dinoseb  [2-sec-Butyl-4,6-dinitrophenol] 

Di-n-octyl  phthaiate  

1,4-Dioxane  [1  4-Diethylene  dioxide] 

Diphenylamine  [N,N-Diphenylamine]  

1 ,2-Diphenylhydrazine  

Di-n-propylamine  [Dipropylamine]  

Disuifiram  [Tetraethylthiuram  disulfide]  

Disulfoton  ;0  0-Diethyl  S-(2-(ethylthio)ethyl)phosphorodithioate] 

Dithiobiuret  

Endosultan  I  [aipha-Endosulfan] 

Endosuifan  II  [beta-Endosulfan]  

Endosultan  sulfate  

Endothall  !.".!!.!!!^! 

Endrin 

Endnn  aldehyde  

Endnn  ketone 

Epichiorohydrin  [1-Chloro-2,3-epoxypropane]  

Epinephrine  

2Etnoxye!hanol  [Ethylene  glycol  monoethyl  ether]  [Cellosolve]  

Etnyi  acetate  

Ethyi  acn/iate  • 

Ethyl  benzene  

Ethyl  carbamate  [Urethane]  [Carbamic  acid,  ethyl  ester]  

SEthyl  dipropylthiocarbamate  [EPTC]  

Ethylenebisdithiocarbamic  acid  

Ethylene  dibromide  [1,2-Dibromoethane]  

Ethylene  oxide  

Ethylene  thiourea  [2-lmidazolidinethione] 

Ethyl  ether  [Ethane  1.T  oxybis]   

bis-(2-Ethylhexyl)  phthaiate  [Di-2-ethylhexyl  phthaiate]  .!..!.......r.......! 

Ethyl  methacrylate  

Ethyl  methanesulfonate  

Ethyl  Ziram  

Famphur 

Ferbam  ., 

2-Fluoracetamide  


CASRN 


Note 


107-06-2 

75-35-4 

1 56-59-2 

1 56-60-5 

39638-32-9 

87-65-0 

78-99-9 

78-87-5 

26545-73-3 

26952-23-8 

10061-01-5 

10061-02-6 

60-57-1 

1464-53-5 

5952-26-1 

3288-58-2 

311-45-5 

84-66-2 

56-53-1 

94-58-6 

60-51-5 

1 1 9-90-4 

1 24-40-3 

60-11-7 

57-97-6 

1 1 9-93-7 

105-67-9 

131-11-3 

77-78-1 

644-64-4 

99-65-0 

100-25-4 

534-52-1 

51-28-5 

121-14-2 

606-20-2 

88-85-7 

1 1 7-84-0 

123-91-1 

122-39-4 

122-66-7 

142-84-7 

97-77-8 

298-04-4 

541-53-7 

959-98-8 

33213-65-9 

1031-07-8 

145-73-3 

72-20-8 

7421-93^ 

53494-70-5 

106-89-8 

51-43^ 

110-80-5 

141-78-6 

140-88-5 

100-41-4 

51-79-6 

759-94-4 

1 1 1 -54-6 

106-93-4 

75-21-8 

96-45-7 

60-29-7 

117-81-7 

97-63-2 

62-50-0 

14324-55-1 

52-85-7 

14484-64-1 

640-19-7 


b 
b 

a.  b 
a.  b 
b 
b 

a,  b 
a.  b 
a.  b 
b 

a.  b 
a,  b 


b 
b 


Federal  Register    Vol.  64.  No.  223 /Friday.  November  19.  1909 /Proposed  Rules 


f):-l413 


Table  2  — a=-pendix  X  hwir  Exemption  Chemicals— Continued 


Chemical  name  [alternate  names] 


CASRN 


Note 


Fluoranthene  

Fluorene  

Fluoride  

Fiuoroacetic  acid,  sodium  salt  [Sodium  fluoroacetate] 

Formaldehyde  

Formetariate  hydrochloride  

Formic  Acid  

Formparanate  

Furan  

Furfural  [  2-FurancarDoxaldehyde]  

Heotachior  

Heptachior  epoxiOe  a^pna  oeta  ana  gamma  isomers  

1,2.3.4,6  7  8-Heptacnioroaibenzo-D-dioxin  

1.2.3.4,6  7, 8-HeptacriioroaiDenzotu'-an  

1-2.3.4.7  8. 9-HeptachlorodiDen7o'j'-ar    

Hexachlorobenzene      

Hexachloro-1 .3-butadiene  [Hexachlorobutadiene]  

atpha-Hexachlorocyclohexane  [alpha-BHC]  

beta-Hexacrilorocyclohexane  ibeia-BHC] 

deita-Hexachlorocydohexane  [deita-BHC]  

gamma-Hexachlc-ocyclohexane  [gamma-BHC]  [Lindane] 

Hexachlorocyciopentadiene  

■■  2  3,4,7  8  Hexach!orodibenzo-p-dioxin  

^  2,3  6  7  8  Hexactiiorodibenzo-p-dioxin  

1  2.3  7,8,9-Hexachiorodibenzo-p-dioxin  

"  2.3.4.7.8  Hexacnlorodibenzofuran  

1 ,2.3.6,7,8  Hexachlorodibenzofuran  

1 .2,3,78,9  Hexachlorodibenzofuran  

2  3.4  6,7  8-Hexacfilorodibenzofijran 

Hexachloroethane  

Hexacf^iorophene  

Hexachioropropene  [Hexachloropropylene]  

Hexaethyi  tet''ap'~'0spf":ate  

2-Hexanone  

lndeno[1,2,3-cd]pyrene  

lodomethane  [Methyl  iodide;      

3-iodo-2-propynyl  N-butylcarbamate  

isobutyi  alcohol  [isobutanol]  

Isodnn  

Isoian  [Isopropyl  methyl  pyrazolyl  dimethylcarbamate] 

isophorone  

Isosafrole  

Kepone  [Chiordecone]  

Lasiocarpme 

Lead  [Lead, total]     

Maieic  nydrazide      

Malononitriic  [Propanedinltrile]  

Manganese  dimethyldifhiocarbamate  

Melphaian  

Mercury  [Mercury,  total]  

Metam  Sodium  

Methacryionitrile  [2-Mefhyl-2-propenenitrile] 

Methanol  [Methyl  alcohol]  

Methapyrilene   

Methiocarb       

Methomyi         

Methoxychlor   

3-Methylcholanthrene   

4-Methylene  bis-(2-chloroaniline)  

Methylene  bromide  [Dibromomethane]  

Methylene  chloride  [Dicbioromethane]  

Methyl  ethyl  ketone  [2-Butanone]  [MEKj  

Methyl  isobutyi  ketone  [Hexone]  [4-Methyi-2-pentanone]  

2-Methyllactonitrile  [Acetone  cyanohydnn]      

Methyl  methacrylate  

Methyl  methanesulfonate 

2-Methylnaphthalene  

Methyl  parathion  [0,0-Dimethyi  O-p-mtrophenyi  phosphorothioate] 

2-Methyl  pyndine  [alpha-Picolme]  [2-Picoiine] 

Methylthiouracil  ..-- - '■ 

Metolcarb        

Mexacarbate    


206-44-0 

86-73-7 

16984-48-8 

62-74-8 

50-00-0 

23422-53-9 

64-18-6 

17702-57-7 

110-00-9 

98-01-1 

76-44-8 

1024-57-3 

35822-46-9 

67562-39-4 

55673-89-7 

118-74-1 

87-68-3 

319-84-6 

319-85-7 

319-86-8 

58-89-9 

77-47^ 

39227-28-6 

57653-85-7 

19408-74-3 

70648-26-9 

57117-44-9 

72918-21-9 

60851-34-5 

67-72-1 

70-30-4 

1888-71-7 

757-58-^ 

591-78-6 

193-39-5 

74-88-4 

55406-53-6 

78-83-1 

465-73-6 

119-38-0 

78-59-1 

120-58-1 

143-50-0 

303-34-1 

7439-92-1 

123-33-1 

109-77-3 

15339-36-3 

148-62-3 

7439-97-6 

137-42-8 

126-98-7 

67-56-1 

91-80-5 

2032-65-7 

16752-77-5 

72^3-5 

56-49-5 

101-14-4 

74-95-3 

75-09-2 

78-93-3 

108-10-1 

75-86-5 

80-62-6 

66-27-3 

91-57-6 

298-00-0 

109-06-8 

56-04-2 

1129-41-5 

315-18-4 


I  b,  c 


b.  c 
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Table  2.— Appendix  X  HWIR  Exemption  Chemicals— Continued 
Chemical  name  [alternate  names] 

Molinate  

Naphthalene  

'  4-Naphthoquinone  

1  -Naphthylarriine  [alpha -Naphthylamine] " 

2-Naphthyiamine  [beta-Naphthylamine]   

1-Naphthy! -2 -thiourea  iaipha-Naphthylthiourea]  

Nickel  [Nickel   total]  

Nicotine  

2-Nitroaniiine  [o-Nitroaniline]  [2-Nitrobenzenamine]  

3-Nitroaniline  [m-Nitroanitinej  [S-Nitrobenzenamine]  

4-Nitroaniline  [p-Nitroaniline]  [4-Nltrot)enzenamine] 

Nitrobenzene  

Nitroglycerine  

2-Nitrophenoi  [o-Nit'oohenol] 

4-Nitrophenol  [p-Nitropnenol] 

2-Nifropropane  

4-NitroquinoNne-l  -oxide  

N-Nitrosodin-butylamine  

N-Nitrosodiethanolamine  

N-Nitrosodiethyiamine     

N-Nitrosodimethyiamme  

N-Nitrosodiphenylamine  [Diphenylnitrosamlne]  

N-Nitrosodi-n -propylamine  [Di-n-propylnitrosamine] 

N-Nitroso-N-ethyiurea    

N-Nitroso-N-methyiethyiamine ". 

N-Nitroso-N-methyiurea  „ 

N-Nitroso-N-methyiurethane  

N-Nitrosomethylvinylamine  

N-Nitrosomorpholine  

NNitrosonornicotine  

N-Nitrosopipendine  

N-Nitrosopyrrolidme  

NNitrososarcosine  

5-Nitro-o-toluidine  [2-Methyl-5-njtroaniline] 

Octachiorodibenzo-p-dioxin  [OCDD]  : 

Octachlorodibenzoturan  [OCDF]  

Octamethyipyrophosphoramide  

Osmium     

Oxamyi      

Paraldehyde    

Parathion  [0  0  Diethyl  0-p-nltrophenyl  phosphorothioate] 

Pebuiate  

Pentachiorobenzene  

12  3  7  8-Pentachiorodibenzo-p-dioxin  

1,2.3.7  8-Pentachlorodibenzofuran 

2  3  4  7  8-Pentachiorodibenzofuran 

Pentachloroethane  

Pentachloronitrobenzene  (PCNB)  [Quintobenzene]  [Quintozene] 

Pentachlorophenol  [PCP]  

1  3-Pentadiene 

bis-(Pentamethylene)  thiuram  tetrasutfide 

Phenaceiin  

Phenanthrene   

Phenol  

Phentermine  [alpha. alpha- Dimethylphenethylamlne]  

1  2-Phenyienediamine  [o-Phenylenediamine] 

1  3-Phenylenediamine  [m-Phenylenediamlne]  

1  4-Phenylenediamine  [p-Phenylenediamine]  , 

Phenylthiourea 

Phorate  [O  ODiethyl  S-(ethylthio)methyl  phosphorodithloate]  

o-Phthaiic  acid  

pPhthaiic  acid  [Terephthalic  acid]  [1,4-Benzenedicarboxylic  acid]  

Physostigmine  

Physostigmne  ia  i-y  a'e  

Poiychiorinated  biphenyls.  total  [PCBs,  total] 

Potassium  dimethyldithiocarbamate  

Potassium  N-hydroxymethyl  N-methyldithlocarbamate  

Potassium  N-methyldithiocarbamate  

Promecarb  

Pronamide ;_ 

Propanenitrile  [Propionit.ile]  [Ethyl  cyanide] 

1,3-Propane  sultone 


CASRN 


Note 


2212-67-1 

91-20-3 

130-15-4 

134-32-7 

91-59-8 

86-88-4 

7440-02-0 

b,  c 

54-11-5 

d 

88-74-4 

99-09-2 

100-01-6 

98-95-3 

55-63-0 

88-75-5 

b 

100-02-7 

b 

79-46-9 

56-57-5 

924-16-3 

b 

1116-54-7 

b 

55-1 8-5 

b 

62-75-9 

b 

86-30-6 

b 

621-64-7 

b 

759-73-9 

b 

10595-95-6 

b 

684-93-5 

b 

615-53-2 

b 

4549-40-0 

b 

59-89-2 

b 

16543-55-8 

b 

100-75^ 

b 

930-55-2 

b 

13256-22-9 

b 

99-55-8 

3268-87-9 

a 

39001-02-0 

a 

152-16-9 

7440-04-2 

c 

23135-22-0 

123-63-7 

55—38-2 

b 

1114-71-2 

608-93-5 

b 

40321-76-4 

a 

57117-41-6 

a 

57117-31-^ 

a 

76-01-7 

b 

-     82-68-8 

87-86-5 

b.  c 

504-60-9 

120-54-7 

62-44-2 

85-01-8 

b 

108-95-2 

b 

122-09-8 

95-54-5 

a 

108-45-2 

a 

106-50-3 

a 

103-85-5 

298-02-2 

b 

88-99-3 

100-21-0 

57-47-6 

57-64-7 

1336-36-3 

e 

128-03-0 

51026-28-9 

137-41-7 

2631-37-0  ! 

23950-58-5 

107-12-0 

1120-71-4 
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Table  2  —Append  ^  X  HWIR  Exemption  Chemicals— Continued 


Chemical  name  [alternate  names] 


CASRN 


Note 


Propargyl  alcohol  [2-Propyn-1-ol]  

Propham  

Propoxur  [Baygon]  [2-(1-Methylethoxy)-phenol,  methylcarbamate]  

n-Propyl  amine  [1  -Propanamine]  „ , 

1  2-Propyleneimine  12-Methylaziridine] 

Propylthiouracil  [6-Propyl-2-thiouracil]  

Prosulfocarb 

Pyrene      

Pyridine  

Quinone  ^p-Benzoquinone] 

Reserpine  

Resorcmoi  [1  3-Benzenediol] 

OdCC'  taiii'i    

Safrole 

Selenium  'Selenium,  total]  

Selenium.  tetraKis(dimethyldithiocarbamate)  [Selenium  dimethyldithicx»rt)amate] 

Silver  [Silver  total]  , 

Silvex  [2.4.5-Tnchlorophenoxypropionic  acid]  [2,4,5-TP]  

Sodium  azide  

Sodium  dibutyidithiocarbamate 

Sodium  diethyiditniocarDamate 

Sodium,  dimeihyidii'^'ocarbamate     

StreptOZOtOCin  

Stn/chnine  

Styrene  [Vinyl  benzene]  [Phenylethylene]  

Sultallate  

Sulfide  

Sultotepp  [Tetraethyldithiopyrophosphate]  

Tetrabutylthiuram  disulfide         

Tetramethyithiuram  m,onosuitide  [Bis-(dimethylthJocarbamoyl)sutfide]  

1 .2  4.5-Tetrachlorobenzene  

2.3.7.8-Tetrachiorodiben20-p-dioxin  [2,3,7.8-TCDD]  

2.3  7  8-Tetrachiorodibenzofuran  [2.3,7,8-TCDF]  

1 ,1  1 .2-Tetrachloroetnane         

1  1  2,2-Tetrachloroethane  ..... 

Tetrachioroethylene  [Perchloroethylene]  

2  3,4.6-Tetrachloroptienol  

Tetrahydrofuran        

Teiranitromethane    

Thallium  [Thallium  total] 

Thioaceiarnide       

Thiodicarb  

Thiofanox  

Thiomethanol  [Methyl  mercaptan]  [Methanethio;]  

Thionazin  [0.0  -Diethvl  0-pyrazinyl  phosphorothioate]  

Thiophanate-methy'       

Thiophenoi  [Benzenethiol]  

Thiosemicarbazide         

Thiourea  


Thiram  [Thiuram]  [Tetramethyithiuram  disulfide]  

Tin  [Tin,  total] 

Tirpate  

Toluene  [Methylbenzene]  

2  4-Toluene  diisocyanate 

2,6-Toluene  diisocyanate 

2  4-Toiuenediamine  [2.4-Diaminotoluene]  [Toluene-?  4-diamine] 

2,6-Toluenediamine  [2,6-Diaminotoluene]  

3,4-Toluenediamine  [3,4-Diaminotoluene]  

o-Toluidine  [2-Methylaniiine]  

p-Toluidine  [4-Methvlaniline"  

Toxaphene  [Chionnatea  camphene] 

Triallate  

2,4,6-Tribromoprienol 

1,2,4-Tnchlorobenzene    

1,1,1-Trichloroethane  [Methyl  chlorofomi] 

1  1,2-Tnchloroethane  [Vinyl  trichloride]  

Trichloroethyiene    

Tnchlorofluoromethane  [Trichloromonotiuorometnane]  [CFC-11] 

Trichioromethanethiol  

2,4.5-Tnchiorophenol  

2.4.6-Trichlorophenoi  

2  4  5-TrichiorophenoxvacetiC  acid  i2.4.5.-T]  


107-19-7 

122-42-9 

114-26-1 

107-10-8 

75-55-8 

51-52-5 

52888-80-9 

129-00-0 

b 

110-86-1 

b 

106-51-4 

50-55-5 

108-46-3 

81-07-2 

d 

94-59-7 

7782-49-2 

b,  c 

144-34-3 

7440-22^ 

b,  c 

93-72-1 

b 

26628-22-8 

136-30-1 

148-18-5 

128-04-1 

18883-66^ 

57-24-9 

d 

100-42-5 

95-06-7 

18496-25-8 

c 

3689-24-5 

b 

1634-02-2 

97-74-5 

95-94-3 

a.  b 

1746-01-6 

a 

51207-31-9 

a 

630-20-6 

a 

79-34-5 

a.  b 

127-18-^ 

58-90-2 

a.  b 

109-99-9 

509-14-6 

7440-28-0 

b.  c 

62-55-5 

59669-26-0 

39196-18-4 

74-93-1 

297-97-2 

b 

23564-05-8 

108-98-5 

79-19-6 

62-56-6 

137-26-8 

7440-31-5 

e 

26419-73-8 

108-88-3 

584-84-9 

a 

91-08-7 

a 

95-80-7 

a 

823-40-5 

a 

496-72-0 

a 

95-53-4 

c 

106-^9-0 

8001-35-2 

2303-17-5 

118-79-6 

120-82-1 

a.  b 

71-55-6 

a.  b 

79-00-5 

a,  b 

79-01-6 

75-69-^ 

b 

75-70-7 

95-95-^ 

a.  b 

88-06-2 

a.  b 

93-76-5 

b 
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Table  2.— Appendix  X  HWIR  Exemption  Chemicals— Continued 


Chemical  name  [alternate  names] 


CASRN 


Note 


1 .2,3-Tnchloropropane 

11  2-Trichloro-1,2,2-trifluoroethane  [Freon  113] 

Trietriyiamine  

0  0  0-Triethy!Dfiosphorofhioate  

1  3  S-Tnmtrobenzene  [sym-Tnnltrobenzene]  

Tris-(l-azridinyii  Dhosphine  sulfide 

Tris-(2,3  -dibromopropyl)  phosphate  

Trypan  blue      

Vanadium  [Vanadium,  total]  

Vernolate  [Vernam] 

Vipyi  chloride  [Chioroethylene]  [Ethylene  chloride]  

Vinyi  acetate      

Warfarin   

o-Xylene 

m-Xylene  

p-Xylene  

Zinc  [Zinc. total]  

Ziram  '*.. 


96-18-^ 

a 

76-13-1 

b 

121-44-8 

126-68-1 

b 

99-35-4 

52-24-4 

126-72-7 

72-57-1 

7440-62-2 

c 

1929-77-7 

75-01-4 

108-05-t 

81-81-2 

d 

95-47-6 

a 

108-38-3 

a 

106-42-3 

a 

7440-66-6 

c 

137-30-* 

(a)  These  chemicals  are  isomers  that  have  been  chosen  to  represent  either  mixtures  of  isomers  or  where  isomers  were  not  specified  (e.g.. 
ortho-  meta-  and  oara-Xylene  are  all  isomers  and  therefore,  represent  Xylenes,  isomers  not  specified)  These  chemicals  may  be  used  in  indus- 
try as  single  isomers  or  as  a  mixture  of  isomers.  While  the  CASRN  for  mixtures  of  isomers  are  not  the  same  as  those  for  the  individual  isomers 
the  mixtures  are  regulated  by  inclusion  of  these  isomers  on  the  list. 

ibi  These  chemicals  have  been  chosen  to  represent  the  various  classes  of  chemicals  that  are  regulated  as  '  multi-chemicai  classes'  under 
RCRA  le  g  Endnn  aldehyde  and  Endrm  ketone  have  been  chosen  as  representatives  of  Endnn  Metabolites,  which  is  regulated  under  RCRAi 
Other  chemicals  with  rhis  note  specifically  represent  those  "multi-chemical  classes'  that  are  regulated  under  RCRA  using  an  N  OS  '  designa- 
tion N  O  S  stands  for  Not  Otherwise  Specified"  (e.g.,  2-Chloronaphthalene  has  been  chosen  to  represent  Chlonnated  naphthalene,  N  O  S  i  For 
some  chemicals  ail  the  isomers  were  already  listed  in  RCRA  regulations,  for  others  only  the  commercially  available  isomers  were  listed 

(c)  These  chemicals  have  been  chosen  to  represent  specific  RCRA-regulated  chemical  salts  or  compounds  that  cannot  be  measured  directly 
By  analyzing  for  the  chemicais  listed  with  this  footnote,  the  other  RCRA-regulated  chemicals  are  therefore  covered  (eg  ,  Arsenic  acid  Arsenic 
Tnoxide,  and  other  arsenic  compounds  can  be  measured  in  wastes  by  measuring  for  Arsenic,  total  ) 

Id)  These  chemicals  have  been  chosen  to  represent  RCRA-regulated  groups"  of  chemicals  (eg.,  saitsi  that  are  directly  denved-trom  the 
chemical  on  the  list  (e  g  Nicotine  salts  are  denved-from  Nicotine.)  The  salts  are  typically  converted  back  to  the  parent  compound  or  a  related 
compound  during  analysis  of  wastes.  The  individual  salts  can  not  typically  be  measured  directly  All  salts,  esters,  and  other  compounds  that  are 
measured  by  anaiy2ing  for  this  chemical  are  also  regulated  by  this  rule:  i.e..  one  can  not  escape  regulation  by  claiming  that  the  salt  is  not  listed 
on  Appendix  X  for  the  chemicals  with  this  footnote. 

(e)  All  compounds  with  PCBs  Cobalt  and  Tin  are  covered  when  present  in  RCRA  listed  wastes  (i  e,.  F,  K.  U  and  P  wastes)  as  therefore  are 
considered  to  be  oan  of  the  HWIR  Exemption  List. 


Table  3.— Appendix  X  HWIR  Exemption  Levels 
[Example] 


CASRN 


00-000-00 


Chemical  Name  [Alternate  Names] 


Chemical  A 


Unrestricted  Management  Exemption 
Levels 


Liquid 

(mg/i) 


Semi-solid 
(mg/kg) 


Solid  (mg/ 
kg) 


O.OOX 


O.OOX 


O.OX 


Landfill-Only 

Exemption 

Levels 

(mg/'kg) 


O.OX 


HWIR  Risk  Assessment 

XV  What  Is  thr  Goai  oj  the  HWIR  Risk 

Assessment' 

The  goal  nf  th"  HWIK  risk  assessment 
is  tn  identifv  wastes  (  urrentlv  listed  as 
hazardous  that  (  mild  he  eligible  for 
exemption  from  tiazardnus  waste 
management  reqiuremonts.  The  HWIR 
risk  assessment  estimates  chemical- 
specific  potential  risks  to  human  and 
ecological  receptors  living  in  the 
vicinity  of  industrial  nonhazardous 
waste  sites  that  could  manage  HWIR 
exempted  wastes.  We  would  use  these 
risk  estimates,  along  with  other 
information,  to  identify  the  chemical- 
specific  concentrations  for  exempted 
waste  that  would  be  protective  of 
human  health  and  the  environment 


according  to  selected  sets  of  risk 
protection  criteria.  As  explained  in 
Section  XIX  of  the  preamble,  we 
developed  four  protection  measure 
scenarios  to  capture  the  likely  range  of 
public  protection  measures. 

We  are  not  proposing  exemption 
levels  based  on  the  results  of  the  current 
version  of  the  risk  assessment.  As 
explained  in  Section  XVII.  we  believe 
that  the  model  requires  further 
evaluation  before  it  can  be  used  to 
generate  regulatory  levels.  We  are 
describing  our  methodology  in  detail, 
and  we  request  comment  on  our  risk 
assessment  approach.  We  remain 
committed  to  the  modeling  effort,  and 
hope  that  these  comments  will  help  us 
to  revise  our  model  and  produce  risk- 
based  exemption  levels.  Before  we 


would  promulgate  an  HWIR  exemption, 
we  would  first  publish  an  HWIR 
proposal  that  would  include  specific 
exemption  levels  and  give  the  public  an 

opportunit\-  to  ( omment, 

XVI.  Hon-  Did  EPA  Develop  the  Current 
Version  of  the  HWIR  Risk  Assessment? 

A.  What  Is  the  Basic  Approach  of  the 
Risk  Assessment  Used  To  Set  Risk- 
Based  Levels? 

The  risk  assessment  de\'eloped  for  the 
HWIR  exemption  is  an  integrated, 
multimedia,  multipathway,  and 
multireceptor  risk  assessment  (3MRA) 
that  evaluates  impacts  to  human  and 
ecological  receptors.  The  national  sf:ale 
assessment  evaluates  risks  that  might 
occur  from  the  long-term,  multimedia 
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ii'lcasp  oi  a  rhrmical  from  HWIR 
exempted  waste  that  is  managed  in 
facilities  typically  expected  to  handle 
exempted  waste.  We  designed  the 
assessment  to  provide  flexibility  in 
producing  a  distribution  of  risk  outputs 
to  describe  the  range  of  individual  risks 
across  the  nation  from  potential 
exposures  to  HWIR  exempt  waste.  The 
HWIR  risk  assessment  has  three 
principle  components:  (1)  The 
assessment  strategy.  (2)  the  3MRA 
model,  which  includes  the  chemical 
release,  fate,  exposure,  and  risk 
modules,  and  (.3)  the  input  data  for  the 
modules  (for  example,  environmental 
setting,  chemical,  and  meteorological 
data). 

1.  Asspssinpnt  Strategy.  The  3MR.^ 
strategy  (U.S.  EPA.  1999-b)  describes 
the  overall  direction  for  the  assessment. 
The  assessment  is  a  forward-calculating 
analysis  that  evaluates  the  multiple 
exposure  path\vay  risks  to  human  and 
ecological  receptors.  A  forward- 
calculating  analysis  starts  with  a 
chemical  concentration  in  a  waste 
management  unit,  estimates  the  release 
and  transport  of  the  chemical  in  various 
environmental  media,  and  predicts  the 
exposure  and  risk  that  result  from  those 
concentrations.  The  strategy  describes 
several  different  analytical  levels  that 
the  assessment  could  follow  depending 
on  available  resources  and  the  amount 
and  quality  of  available  data.  However, 
because  of  resource  and  data 
constraints,  we  did  not  implement  the 
strategy  to  its  fullest  extent.  The  strategy 
describes  the  probabilistic  approach  to 
the  assessment  and  explains  how  the 
results  provide  an  estimate  of  risk  on  a 
national  scale.  A  probabilistic  analysis 
calculates  risk  or  hazard  by  allowing 
.*ome  of  the  parameters  to  have  more 
than  one  value,  consequently  producing 
a  distribution  of  risk  or  hazard  for  each 
receptor.  A  parameter  is  any  one  of  a 
number  of  inputs  or  variables  (such  as 
food  ingestion  rates  and  soil 
characteristics)  required  for  the  model 
that  we  developed  to  assess  risk. 

The  assessment  begins  with  a  range  of 
concentrations  for  a  chemical  in  waste 
(five  concentrations  for  HWIR)  and 
estimates  the  associated  hazards  and 
risks  to  human  and  ecological  receptors. 
By  evaluating  a  range  of  waste 
concentrations  and  using  a  probabilistic 
approach  to  select  many  of  the  input 
parameters,  we  would  be  able  to 
identify  chemical-specific 
c:oncentrations  in  waste  that  match  our 
risk  protection  criteria  (that  is.  our 
chosen  level  of  protectiveness  to  human 
health  and  the  environment).  The  risk 
protection  criteria  we  selected  are: 
cancer  risk  level,  human  health  and 
ecological  hazard  quotients,  population 


protection,  and  probability  of  site 
protection.  The  results  would  represent 
national  distributions  of  receptor 
impacts  near  the  waste  management 
units  typically  expected  to  manage 
exempted  waste  over  a  10.000  year 
period.  For  more  information  on  the  risk 
assessment  approach,  see  the  3MRA 
background  document  (U.S.  EPA,  1999- 
b). 

2.  The  3MRA  Model.  The  3MRA 
model  automates  the  assessment 
strategy.  The  model  consists  of  18 
media-specific  pollutant  fate,  transport, 
exposure,  and  risk  modules;  six  data 
processors  to  manage  the  information 
transfer  within  the  system;  and  three 
databases  that  contain  the  data  required 
to  estimate  risk. 

The  modeling  protocol  looks  at  the 
movement  of  a  chemical  in  the 
environment  from  a  variety  of  chemical 
and  physical  processes:  release  from  a 
waste  management  unit:  transport  of  the 
chemical  through  the  environment; 
exposure  to  the  chemical  from  multiple 
pathways  to  humans,  animals,  and 
plants;  and  estimates  the  resulting  risks 
or  hazards  posed  by  the  exposures. 
Modules  evaluate  a  chemical's  release 
from  aerated  tanks,  landfills,  land 
apphcation  units,  surface 
impoundments,  and  waste  piles: 
movement  through  the  air,  groundwater, 
soil,  watersheds,  rivers,  lakes,  and 
wetlands;  concentration  at  drinking 
water  wells,  residential  soils,  and  farms: 
bioaccumulation  in  plants  and  animals 
(both  on  land  and  in  waterbodies);  and 
exposures  and  risks  to  humans  and 
animals  through  ingestion  of 
contaminated  materials  such  as  food 
and  soil,  inhalation  of  air  (human  only), 
and  direct  contact  with  contaminated 
media  (ecological  only).  We  invite 
comment  on  the  approach  used  in  the 
risk  assessment  that  integrates  the  direct 
and  indirect  exposure  pathways  leading 
to  a  receptor. 

The  3MRA  model  application  will 
assess  risks  to  receptors  temporally  over 
a  10,000  year  period.  This  will  be 
accomplished  by  selecting  each  year 
from  the  present  until  10,000  years  from 
now.  and  assessing  risks  associated  with 
constituent  releases  from  a  randomly 
selected  waste  unit  at  a  randomly 
selected  waste  site  location.  Thus, 
10,000  model  runs  will  occur,  with  each 
model  run  representing  a  different  year 
in  the  future.  As  discussed  in  Section 
XVI.A.3,  each  waste  management  unit  is 
assumed  to  have  different  operational 
lifetimes  (between  20-50  years)  and 
different  lengths  of  time  during  which 
constituents  are  assumed  to  be  released 
from  the  unit  (between  30-200  years). 
The  model  continues  simulating 
releases  until  less  than  one  percent  of 


the  initial  mass  is  left  or  for  the 
maximum  time  constituents  are 
assumed  to  be  released  from  the  unit, 
whichever  occurs  first.  The  model 
balances  chemical  mass  across  exposure 
pathways,  and  reports  a  total  chemical- 
specific  concentration  in  waste  that 
meets  our  protection  criteria. 

The  model  assesses  risks  to  human 
and  ecological  receptors  who  might  live 
within  2  kilometers  of  a  waste 
management  unit.  At  each  location 
where  there  is  a  receptor,  the  model 
calculates  the  simultaneous  exposures 
and  resulting  risks  for  that  receptor,  by 
adding  the  appropriate  series  of 
pathway-specific  risks.  Some  of  the 
modeled  receptors  might  be  exposed 
through  several  pathways,  some  might 
only  be  exposed  through  one  pathway, 
and  some  might  not  be  exposed  at  all  to 
any  pathway.  From  this  information,  the 
model  generates,  for  each  chemical 
across  all  sites,  a  distribution  of  risk  for 
each  receptor  type  (and  also  for  all 
receptor  types).  This  distribution  of  risk 
is  also  calculated  for  each  of  three  radial 
distances  (500  meters,  1000  meters  and 
2000  meters)  from  the  center  of  the 
waste  management  units.  An  overview 
of  the  3MRA  Model  is  provided  in  U.S. 
EPA  (1999-c).  EPA  directive  #2182  (U.S. 
EPA,  1997-b)  provides  the  system 
design  development  guidance. 

Under  this  site-based  approach,  the 
chemical-specific  distributions  of  risks 
or  hazards  would  include  all  of  the 
receptors  living  in  the  vicinity  of 
industrial  waste  sites  that  are  exposed 
through  one  or  more  exposure  pathways 
as  well  as  any  receptors  not  exposed. 
For  example,  the  distributions  present 
the  risk  and  hazard  estimated  for  all 
receptors  using  groundwater  at  a  site  for 
drinking  or  showering.  This  includes 
receptors  using  groundwater  from  both 
wells  located  within  the  contaminated 
plume  and  the  receptors  outside  of  the 
plume.  The  receptors  located  outside  of 
the  contaminated  plume  have  no  risk  or 
hazard  through  the  groundwater 
pathway. 

We  have  also  designed  the  model  to 
have  the  capability  to  estimate  risk  and 
hazard  to  only  those  receptors  that  are 
exposed  to  a  chemical  through  one  or 
more  pathways.  With  respect  to 
receptors  using  groundwater  for 
drinking  or  showering,  the  distributions 
would  reflect  only  the  risk  and  hazard 
to  the  receptors  located  within  the 
groundwater  plume.  The  receptors  using 
groundwater  as  a  source  of  drinking  or 
showering  and  located  outside  of  the 
plume  would  not  be  included  in  the 
distribution  of  risk  and  hazard  in  this 
additional  analysis. 

The  number  of  wells  within  the 
groimdwater  plume  will  vary 
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>iL;nifu  antl\  h\  site,  by  chemical,  and 
liv  w.istc  nian.igoment  unit  type.  For  the 
chemical  (acrylonitrile)  that  we  are 
prnvjfiin'.:  r<'sults  in  the  Risk 
Chcir  ii  '■  i :/  ition  Background  Document 
IS  V.\\\.  I 'H)9-as).  we  estimate  that 
n  itiMii,i!i\  ii[)  to  about  a  quarter  of  the 
41 -uii  h\  it'i  wells  would  be  located 
iiiMti.'  !iu'  plumes  at  industrial  Subtitle 
D  lantlfill  sites.  It  is  possible  that  some 
(  ht-micdl  and  waste  management 
(ombiriHtions  would  have  no  wells 
within  the  j^roundwater  plume. 

The  extent  of  a  plume  depends  on  the 
concentration  and  mass  of  a  chemical 
constituent  in  the  waste  management 
unit,  physical  and  chemical  properties 
of  the  waste,  characteristics  of  the  waste 
management  unit,  site  hydrogeological 
I  harac.teristics  and  the  site  climate. 
Because  these  are  variable  factors,  the 
extent  of  the  plume  for  the  contaminant 
varies.  We  estimated  the  number  of 
wells  inside  a  contaminant  plume  for  a 
chemical  constituent  at  a  site  by  first 
estimating  the  extent  of  the  plume  at 
that  site.  The  plume  extent  is 
characterized  by  approximate  stream 
surfa(  es  that  separate  the  fluid 
I'lnanating  trrim  the  waste  management 
unit  and  the  ambient  ground-water  flow 
field,  and  the  transverse  dispersion 
niirmal  to  the  stream  surfaces. 

For  a  given  distance  from  the  source 
(or  the  waste  management  unit),  the 
lateral  extent  of  the  plume  is  defined  as 
a  (Tdss-section  normal  to  the  flow  field 
s\  here  the  rf'ceptor  well  concentration 
has  the  probability  of  more  than  99.74 
percent  of  being  greater  than  0.001  of 
the  maximum  concentration  at  the 
center  of  the  plume  at  that  longitudinal 
distance  from  the  waste  management 
unit.  We  estimated  the  extent  of  the 
plume  based  on  the  assumption  that  the 
ground-water  flow  field  is  steady-state. 
The  deri\ati(in  of  the  plume's  extent  are 
(iescrihed  in  Appendix  D  of  the 
background  document  for  the  vadose 
zone  and  aquifer  modules  (US  EPA, 
1999-aa)  VVe  request  comment  on  the 
estimates  of  wells  inside  and  outside  the 
plume  of  contamination  developed  to 
date,  and  our  approach  in  calculating 
these  estimates.  We  also  request 
(  nmment  on  our  approach  in  measuring 
the  degree  of  risk  posed  at  receptor 
wells  located  within  the  modeled  plume 
of  contamination  and  at  those  wells 
located  outside  the  plume. 

3.  Input  data.  The  3MRA  Model 
requires  over  700  input  parameters 
covering  a  wide  range  of  general  data 
categories  including:  waste  management 
unit  characteristics:  meteorological  data, 
■lUrface  water  and  watershed 
characteristics;  soil  properties;  aquifer 
properties;  food  chain  or  food  web 
characteristics;  human  and  ecological 


exposure  tactors;  types  and  locations  of 
human  and  ecological  receptors  and 
habitats  surrounding  the  waste 
management  unit;  and  chemical-specific 
properties  and  toxicity  values.  We 
implemented  the  assessment  on  a 
national  scale  but  based  the  analysis  on 
a  regional,  site-based  approach.  In  this 
approach,  site-based  data  are  used  when 
available  as  inputs  to  the  model.  When 
site-based  data  are  not  available,  then 
data  collected  on  a  regional  level, 
followed  by  data  collected  on  a  national 
level,  are  used  for  the  evaluation.  We 
collected  a  large  amount  of  data  to  better 
describe  and  model  plausible  exposure 
scenarios  from  chemical-specific 
releases  from  the  waste  management 
units.  Examples  of  the  types  of  data 
collected  to  identify  site-based 
characteristics  include  facility  location 
and  the  physical  and  environmental 
characteristics  of  the  sites  and 
surrounding  areas  (for  example,  land 
use,  human  receptor  locations,  and 
ecological  habitats).  Examples  of 
regional  data  we  collected  were 
meteorological  data,  soils 
characteristics,  aquifer  data,  and  types 
of  ecological  receptors.  Data  collected  at 
the  national  level  included  human 
exposure  factors,  ecological  exposure 
factors,  human  health  toxicity  values, 
and  ecological  toxicity  values.  We  have 
made  available  what  data  were 
collected,  where  the  data  were  obtained, 
how  the  data  were  collected  and 
processed,  and  issues  and  uncertainties 
associated  with  the  data  collected  for 
the  database  of  the  3MRA  model  in  the 
docket  (U.S.  EPA,  1999-d  through  -r). 

We  assessed  the  potential  human 
health  and  ecological  impacts  at  201 
individual  nonhazardous  industrial 
waste  management  sites.  The  sites  were 
selected  to  be  representative  of  the 
management  sites  found  in  EPA's 
Screening  Survey  of  Industrial  Subtitle 
D  Establishments  (U.S.  EPA,  December, 
1987).  We  selected  the  201  sites  from  a 
survey  of  approximately  2,700  facilities 
representing  a  total  population  of  nearly 
1.50,000  facilities  across  17  industrial 
sectors  that  managed  waste  on-site  and 
had  one  or  more  of  four  types  of  waste 
management  units  (landfill,  waste  pile, 
land  application  unit,  and  surface 
impoundment).  We  drew  a  simple 
random  sample  of  201  facilities  from 
each  of  the  17  industrial  sectors  in  the 
same  proportion  as  each  sector  in  the 
Subtitle  D  survey.  For  example,  if  the 
organic  chemicals  industry  sector  had 
three  percent  of  the  facilities  in  the 
survey,  we  randomly  selected  three 
percent  (that  is,  six  facilities)  of  the  201 
facilities  to  be  from  the  organic 
chemicals  industrv  sector.  The 


methn(i(3log\'  tui  the  selection  of  the  201 
sites  is  explained  in  a  background 
document  (U.S.  EPA,  1999-s).  The  201 
sites  were  used  to  collect  site,  regional, 
and  national  data  to  parameterize  the 
model.  We  request  comment  on  the 
selection  methodology  for  the  201  sites 
to  represent  the  national  population  of 
industrial  Subtitle  D  facilities  and 
whether  to  use  sampling  weights  in 
future  efforts. 

We  used  measured,  calculated,  and 
estimated  chemical-specific  data  to 
generate  all  relevant  chemical-specific 
thermodynamic  and  kinetic  data  for  the 
HWIR  assessment.  The  lack  of  reliable 
measured  thermodynamic  data 
necessitated  the  use  of  data  generated  by 
computational  m'Mhods  The  SPARC 
(System  Performs  Automated  Reasoning 
in  Chemistry)  model,  which  is  a 
computational  method  based  on 
fundamental  chemical  structure  theorv, 
was  the  primary  tool  for  calculating  the 
thermodynamic  constants.  The  process 
of  assembling  kinetic  constants  for 
degradation  pathways  [hydrolvsis. 
anaerobic  hiodegradation  and  aerobic 
biodegradation)  focused  on  finding. 
evaluating,  and  summarizing  measured 
data.  Due  to  the  complex  nature  of 
biodegradation  processes,  only  a  limited 
amount  of  measured  kinetic  constants 
were  available  for  chemicals  and  are 
included  in  the  HWIR  chemical 
database.  VVe  grouped  these  kinetic  data 
according  to  reaction  conditions  (that  is, 
pH,  temperature,  and  redox  conditions). 
However,  because  the  rate  constant  for 
metabolism  is  unavailable  for  most 
constituents  given  the  general  paucitv  of 
data  on  metabolic  rate  constants  in  fish. 
the  metabolic  rate  constant  was  set  to  a 
default  of  zero  until  data  can  be 
developed  for  a  larger  universe  of 
hydrophobic  organic  chemicals.  We 
have  provided  the  information  on 
chemical  properties  in  a  database  placed 
in  the  docket  (U.S.  EPA,  1999-ai)  and 
we  request  comments  on  the 
information  contained  in  the  chemical 
database.  We  also  request  any  additional 
information  on  the  chemicals. 

We  have  incorporated  anaerobic 
biodegradation  in  the  model  for 
simulating  the  fate  and  transport  of 
chemicals  through  the  saturated  zone. 
We  conducted  a  workshop  on  the  use  of 
available  anaerobic  hiodegradation  rates 
and  also  invited  industrial  groups  to 
provide  available  information.  We 
reviewed  all  available  information  on 
the  anaerobic  biodegradation  rates  for 
organic  chemicals  in  the  saturated  zone. 
The  criteria  used  for  the  review  and 
results  of  our  review  are  presented  in 
the  background  document  (U.S.  EPA, 
1998-b).  We  invite  comments  on  the 
inclusion  of  these  data,  our  criteria  for 
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evaluating  the  data,  and  any  additional 
data  on  anaerobic  biodegradation  of 
organic  chemicals. 

We  used  several  types  of  human 
health  toxicity  values  for  the  purpose  of 
describing  the  toxicological  dose- 
re.sponses  for  the  chemicals  evaluated. 
For  human  health  effects,  the  toxicity 
values  include:  cancer  slope  factors 
(CSFs).  in  units  of  (mg/kg/day)  '  for  oral 
exposure  to  carcinogenic  chemicals: 
reference  doses  (RfDs).  in  units  of  mg/ 
kg/ day.  for  oral  exposure  to 
noncarcinogenic  chemicals;  inhalation 
CSFs.  derived  from  Unit  Risk  Factors 
(URFs),  in  units  of  (mg/kg/day)  '  for 
inhalation  exposure  to  carcinogenic 
chemicals:  and  reference  concentrations 
(RfCs),  in  units  of  mg/m'  for  inhalation 
exposure  to  noncarcinogenic  chemicals. 

There  are  a  number  of  sources 
a\'ailable  for  toxicit\-  \'aliies  that  attempt 
to  determine  the  most  sensitix'e  health 
effects  associated  with  the  chemicals 
and  express  the  relaticmship  between 
dose  and  effect  in  quantitative  terms. 
We  established  an  order  of  preference 
for  the  sources  of  health  toxicity  values 
as  follows  (from  most  preferred  to  least 
preferred):  (1)  the  Integrated  Risk 
Information  Svstem  (IRIS)  online 
database  of  verified  health  benchmarks 
(U.S.  EPA  1998-g);  (2)  the  Health  Effects 
Assessment  Summarv  Tables  (HEAST: 
U.S.  EPA  1997-ei;  and  (3)  EPA's 
National  Ccmti^r  for  En\ironmental 
Assessment  (NCEA)  pro\isional  \'alues. 

Although  we  used  only  these  three 
sources  for  the  toxicity  values  in  the 
analysis,  we  recei\ed  toxicity  data 
submitted  during  the  199.5  HWIR 
proposal  for  32  chemicals  that  we 
evaluated  in  the  1995  HWIR  proposal. 
These  data  included  data  that  were 
peer-rp\iewed  and  published  as  well  as 
data  that  were  neither  peer-reviewed 
nor  published.  EPA  summarized  and 
evaluated  all  of  these  comments  with 
respect  to  their  potential  impact  on  the 
current  toxicity  values.  A  complete 
description  of  the  comments  and  EPA's 
preliminary  recommendations  can  be 
found  in  Report  on  Consistency  of 
Hazardous  Waste  Identification  Rule 
I  HWIR  I  Benchmarks  With  Current 
Agency  Values  and  Guidelines  (U.S. 
EPA.  1997-e)  and  Response  to 
Comments  on  Hazardous  Waste 
Irlentification  Rule  (HWIRj  Benchmarks 
(RTI.  1998).  In  addition,  we  developed 
a  tiered  approach  for  developing  interim 
human  toxicity  \aliies  that  includes 
using  peer-reviewed,  published  toxicity 
data  submitted  to  us  and  other  toxicity 
data  used  by  other  Federal  agencies  in 
the  development  of  their  benchmarks. 
The  methodologv  is  described  in 
Conceptual  Approach  to  Estabhshing 
Interim  Human  Health  Benchmarks 


(U.S.  EPA,  1999-aw).  We  request 
comment  on  the  use  of  toxicity  data 
from  other  Federal  agencies'  benchmark 
development,  our  preliminary 
recommendations  to  use  peer-reviewed, 
published  data  submitted  in  comments, 
and  the  draft  methodology  to  develop 
interim  benchmarks. 

RfDs  and  RfCs  are  defined  as  "an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude  or 
greater)  of  a  daily  exposure  level  for  the 
human  population,  including  sensitive 
subpopulations,  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  effects  during  a  lifetime" 
(U.S.  EPA.  1998-g).  RfDs  and  RfCs  are 
developed  using  a  methodology  that  is 
designed  to  generate  protective 
exposure  estimates  of  indeterminate 
probability.  CSFs  are  used  to  evaluate 
cancer  risks  for  ingestion  and  inhalation 
exposures,  respectively.  Unlike  RfDs 
and  RfCs,  CSFs  do  not  represent  "safe" 
exposure  levels,  rather,  they  are  derived 
mathematically  as  the  95%  upper 
confidence  limit  of  the  slope  of  the 
linear  portion  of  the  dose-response 
cun'e.  That  is,  they  relate  levels  of 
exposure  with  d  probability  of  effect  or 
risk. 

We  developed  at  least  one  ecological 
toxicity  value  for  35  chemicals.  We 
gathered  the  data  to  develop  these 
benchmarks  from  peer-reviewed 
literature  and  Agency-developed  criteria 
(for  example.  Ambient  Water  Quality 
Criteria).  The  data  sources  for  the 
ecological  benchmarks  developed  for 
each  of  the  chemicals  are  available  in 
the  technical  background  document 
(U.S.  EPA.  1999-p). 

We  developed  two  types  of  toxicity 
values  for  this  analysis.  The  first  values 
are  population-le\el  values  and  are 
expressed  as  an  applied  dose  in  mg/kg- 
day.  The  ecological  benchmarks  are 
relevant  to  mammals,  birds. 
amphibians,  and  reptiles.  The  second 
set  of  toxicity  values  are  chemical 
stressor  concentration  limits  (CSCL)  that 
are  expressed  as  media  concentrations 
(for  example.  mg/L).  These  are 
community-level  benchmarks  and  are 
relevant  for  terrestrial  and  aquatic 
plants,  aquatic  organisms,  benthos,  and 
soil  organisms. 

In  iaentif\'ing  appropriate  studies  to 
develop  ecological  benchmarks,  we 
developed  a  series  of  study  selection 
criteria  to  ensure  consistency  in  the 
interpretation  of  ecotoxicological  data 
and  to  satisfy  relevant  data  quality 
objectives.  The  study  selection  criteria 
address  the  desire  for  consistency  across 
EPA  programs,  the  appropriateness  of 
the  study  data  given  the  management 
goals  and  assessment  endpoints  for 
HWIR.  and  the  quality  of  the  study  with 


respect  to  endpoint  selection,  dose- 
response  information,  and  appropriate 
use  of  extrapolation  techniques  (e.g.. 
tools  for  statistical  inference).  In  order 
of  importance,  the  study  selection 
criteria  included  the  following:  (1) 
relevance  of  study  endpoints  to 
population-level  effects,  (2)  adequate 
data  to  demonstrate  the  dose-response 
relationship,  (3)  appropriateness  of 
study  design  with  respect  to  the 
exposure  route  (e.g..  gavage  versus 
dietary  exposure)  and  exposure 
duration,  (4)  quality  of  the  study  as 
determined  by  the  use  of  appropriate 
dosing  regimes,  and  statistical  tools  and 
(5)  consistency  with  other  EPA 
programs  such  as  the  Office  of  Water 
and  Superfund. 

With  the  exception  of  amphibian 
populations,  the  CSCLs  are  intended  to 
represent  de  minimis  levels  of  effect  to 
communities  of  organisms.  For 
amphibians,  the  extensive  database  on 
acute  and  subchronic  aqueous 
exposures  to  developing  organisms  was 
used  to  derive  CSCLs  for  surface  water 
contact.  For  other  receptor  groups  such 
as  the  soil  and  sediment  communities, 
the  study  selection  criteria  included  the 
following:  (1)  Acceptance  of  a 
benchmark  by  other  EPA  programs  [e.g.. 
Great  Lakes  Water  Quality  Initiative),  (2) 
consistency  with  EPA  guidelines  on 
study  selection  for  aquatic  toxicity  data. 
(3)  relevance  of  study  to  species 
presumed  to  be  key  functional  elements 
of  the  community,  (4)  relevance  of  study 
endpoints  to  address  community-level 
effects  (e.g.,  growth,  sur\dval),  (5) 
adequacy  of  data  to  demonstrate  dose- 
response  relationship,  and  (6)  quality  of 
the  study  data  with  respect  to  the  design 
[e.g..  field  versus  laborator>)  and 
appropriate  use  of  statistical  tools  to 
characterize  effects  (for  example, 
confidence  levels).  The  methodology-  for 
the  development  of  these  benchmarks  is 
described  in  Data  Requirements  and 
Confidence  Indicators  for  Ecological 
Benchmarks  Supporting  Exit  Criteria  for 
the  Hazardous  Waste  Identification  Rule 
limiR99)  (U.S.  EPA,  1999-ax). 

B.  How  Does  This  Effort  Compare  With 
Past  HWIR  Risk  Assessments? 

Unlike  previous  HWIR  risk 
assessment  efforts  (57  FR  21450  and  60 
FR  66344),  which  considered 
groundwater  and  non-groundwater 
pathways  separately,  the  HWIR99 
3MRA  Model  evaluates  simultaneous 
exposures  across  multiple  media  and 
pathways  to  estimate  the  resulting 
health  and  environmental  effects.  For 
example,  instead  of  looking  at  the  risks 
of  a  person  drinking  contaminated 
groundwater,  breathing  contaminated 
air,  and  eating  contaminated  food 
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separately,  and  at  potentially  different 
pi  lint-,  in  time,  we  estimated  the  risk 
trnni  th"  simultaneous  exposure  from 
multifile  pathways,  where  appropriate, 
ai.riivs  time. 

To  estimate  the  integrated  and 
simultaneous  exposures  to  receptors,  we 
developed  the  .^MRA  Model  that 
balances  chemical  mass  across 
pathways,  and  reports  a  total  chemical- 
specific  concentration  in  waste  that 
meets  our  protection  criteria  over  time. 
This  apprnac:h  is  unlike  the  1995  HVVIR 
proposal,  which  modeled  each  pathway 
separately  and  assumed  for  each  that  all 
the  mass  went  to  that  pathway.  As  a 
result,  the  1995  HVVIR  proposal  reported 
regulatory  levels  as  both  as  total 
concentration  (for  the  non-groundwater 
pathwavs)  and  as  leach  levels  (for  the 
uroundwater  pathways).  Because  we 
uitegrate  the  pathways  in  the  1999 
HWIR  risk  assessment,  the  revised 
levels  would  be  reported  only  as  the 
total  concentration  of  the  chemical  in 
the  waste.  We  request  comment  on  the 
revised  approach  to  establish  regulatory 
levels  ba.sed  only  on  the  chemical- 
specific  total  concentration  in  the  waste, 
rather  than  regulating  on  both  total  and 
leachate  levels. 

The  model  incorporates  interacting 
modules  that  include: 

•  The  source  modules,  which 
estimate  the  simultaneous  chemical 
mass  losses  to  the  different  media  and 
maintains  chemical  mass  balance  of  the 
releases  from  the  waste  management 
unit  into  the  environment  over  time; 

•  The  tate/  transport  modules  that 
receive  calculated  releases  from  waste 
management  units  and  distribute  the 
mass  through  each  of  the  media  to 
determine  the  chemical  concentrations 
in  air.  yroundw  ater.  soil  and  surface 
water  across  spat;e  and  time: 

•  The  food  chain  modules  that 
re(-ei\e  the  outputs  from  the  fate  and 
transport  modules  and  estimate  the 
uptake  of  chemicals  in  various  plants 
and  animals; 

•  The  exposure  modules  that  use  the 
media  concentrations  from  the  fate  and 
transport  modules  to  determine  the 
exposure  to  human  and  ecological 
receptors  from  inhalation  (for  humans 
only),  direct  contact  (for  ecological 
receptors  only)  and  ingestion  (for  both 
receptor  types);  and 

•  The  risk  module  that  predicts  the 
risk/hazard  quotient  for  each  receptor  of 
concern. 

The  HVVIR99  risk  assessment  uses  a 
probabilistic  approach  to  develop 
chemical-specific  national  distributions 
of  risks.  The  "Data  Collection" 
background  document  (U,S,  EPA,  1999- 
d  through  r)  discusses  which  parameters 
were  probabilistically  assessed  and  the 


quality  of  the  data  associated  with  each 
probabilistic  distribution.  We 
implemented  the  analysis  focusing  on 
evaluating  inter-site  variability  across 
waste  management  unit  and 
environmental  setting  characteristics. 
For  the  input  parameters  with 
probabilistic  distributions,  we  randomly 
selected  a  value  from  the  distribution 
corresponding  to  each  parameter  for 
each  setting.  The  model  generates  a 
distribution  of  risk  outputs  that  describe 
the  range  of  individual  risks  across  the 
nation.  Additional  discussion  of  the 
probabilistic  approach  can  be  found  in 
the  3MRA  document  {U,S,  EPA,  1999- 
b). 

Another  difference  between  the 
HWIR99  risk  assessment  and  previous 
efforts  is  the  use  of  an  integrated  and 
tiered  approach  for  using  site-based, 
regional,  and  national  data  to  operate 
the  3MRA  Model,  We  collected  a  large 
amount  of  data  to  better  describe  and 
model  plausible  exposure  scenarios 
from  chemical-specific  releases  from  the 
waste  management  units.  Examples  of 
the  types  of  data  collected  to  identify- 
site-based  characteristics  include 
facility  locations;  the  physical  and 
environmental  characteristics  of  the 
sites  and  surrounding  areas  (for 
example,  land  use,  human  receptor 
locations,  and  ecological  habitats). 
Examples  of  regional  data  we  collected 
were:  meteorological  data,  soils 
characteristics,  aquifer  data,  and  types 
of  ecological  receptors.  Data  collected  at 
the  national  level  included  human 
exposure  factors,  ecological  exposure 
factors,  human  health  toxicity  values, 
and  ecological  toxicity  values. 

In  addition,  our  approach  to  the 
ecological  risk  assessment  has  evolved 
considerably  since  the  1995  proposal. 
Since  the  1995  proposal,  we  have 
published  a  document  titled  Guidelines 
for  Ecological  Risk  Assessment  (U.S. 
EPA.  April  1998-a)  that  provides  a 
framework  for  conducting  ecological 
risk  assessments,  A  key  component  of 
these  guidelines  is  the  problem 
formulation  phase  of  the  assessment  in 
which  the  assessor  and  manager  discuss 
the  goal  of  the  risk  assessment.  Based  on 
this  guidance,  we  have  better  defined 
our  objectives  for  the  ecological  risk 
assessment  and  more  clearly  stated  our 
management  goal  and  assessment 
endpoints.  These  objectives  are  further 
discussed  in  Section  XVI,F,2  of  this 
preamble, 

C.  What  Peer  Review  Has  EPA 
Conducted  on  the  HWIR  Risk 
Assessment  and  What  Were  the  Results? 

We  are  pursuing  two  separate  levels 
of  peer  review  activities  to  support  the 
development  of  the  HVVIR  risk 


assessment.  The  first  level  of  peer 
review  activity  involved  the  ORD/OSW 
Integrated  Research  and  Development 
Plan  tor  the  Hazardous  Waste 
Identification  Ride  or  simplv  the 
•Research  Plan"  {U,S,  EPA,"l998-f]. 
The  Research  Plan  defines  the  overall 
risk  assessment  strateg\ .  The  second 
level  of  peer  review  activity  addresses 
internal  supporting  databases  and 
modules  (for  example,  the  chemical 
properties  database,  certain  fate  and 
transport  modules).  We  have  not 
completed  the  independent  peer  review 
of  all  support  databases  and  modules 
and  ha\e  not  \et  addressed  all  of  the 
comments  received  for  those  modules 
peer  reviewed.  The  peer  review 
comments  received  to  date  are  in  the 
docket  for  today's  proposed  rule.  When 
we  publish  a  revised  risk  assessment  for 
public  notice,  we  will  also  give  notice 
of  any  further  peer  review  comments 
and  how  we  address  those  comments. 

Peer  Revievv  of  the  Research  Plan.  The 
Research  Plan  was  prepared  in  part  as 
a  response  to  comments  on  the  HWIR 
1995  risk  assessment.  Th(>  plan 
responded  to  comments  from  the 
Science  Advisorv  Board  (,SAB)  (SAB, 
1996),  comments  from  the  I'.S.  EPA's 
Office  of  Research  and  De\elopment 
(ORD)  and  other  infernal  EPA 
commenters.  and  the  public.  A  joint  task 
force  between  the  Office  of  Solid  Waste 
(OSW)  and  ORD  was  lunned  in  order  to 
build  a  "good  science  '  HWIR 
assessment  strategy  and  implementation 
technology.  The  Research  Plan  is  the 
embodiment  of  six  guiding  principles: 

1.  Requiring  a  risk-based  assessment 
strategy: 

2.  Requiring  a  site-based  multimedia, 
multipathway,  and  multireceptor  risk 
model; 

3.  Requiring  the  necessary  assessment 
databases; 

4.  Requiring  a  computer-based 
technology: 

5.  Requiring  a  sound  science 
foundation;  and. 

6.  Conducting  the  necessary  peer 
reviews. 

We  sought  to  particularly  address 
comments  resulting  from  the  HWIR95 
SAB  review.  In  addition,  we  conducted 
a  peer  review  of  the  Research  Plan 
through  an  independent  evaluation  bv 
national  experts  outside  of  EPA  (Small, 
Cohen,  and  Deisler,  1998). 

In  general,  the  comments  on  the 
R»,'search  Plan  were  favorable.  All  the 
reviewers  indicated  that  we  had  made 
many  improvements  recommended  by    . 
the  SAB,  resulting  in  a  product  superior 
to  that  of  HVVIR93.  The  re\iewers  were 
also  pleased  with  the  layout  and  detail 
presented  in  the  documentation.  The 
reviewers,  however,  did  have  comments 
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on  the  current  effort.  One  set  of 
comnients  was  directed  at  the  complex 
nature  of  the  multi-module  system  and 
suggested  that  a  simpler  system  might 
be  the  more  appropriate  tool,  in  light  of 
\arying  model  sophistication  and  data 
quality.  While  the  reviewers  applauded 
the  efforts  for  the  establishment  of 
parameter  distributions  through  Monte 
Carlo,  thev  expressed  their  concern  as  to 
its  transparency  to  both  the  scientific 
and  public  communities.  A  comfilete  set 
(jf  peer  re\  iew  comments  on  the 
Research  Plan  is  available  in  the  docket. 

As  we  implemented  the  strategy  set 
out  in  the  Research  Plan,  we  found  that 
practical  limitations  forced  us  to 
simplify  the  approach  laid  out  in  the 
plan.  A  discussion  of  some  of  those 
limitations  is  found  in  Section  XVII  of 
this  preamble  and  in  the  technical 
background  document  (U.S.  EPA,  1999- 
at). 

Peer  Review  of  the  HWIR99  3A//L4 
Model.  The  HVViR99  Model  is  an 
integrated  system  of  databases,  system 
processors,  and  modules.  The  three 
databases  and  six  processors  that  were 
developed  are  new  and  specific  to  the 
H\VIR99  rulemaking  effort.  The  modules 
used  are  a  combination  of  existing 
models  (for  example.  ISCST3.  an  air 
dispersion  model)  and  newly  developed 
models.  An  extensive  external  peer 
review  is  planned  to  review  all  27 
model  components  (18  modules,  three 
databases,  and  six  processors).  As  with 
the  Research  Plan  peer  review,  each 
model  component  was  or  will  be 
reviewed  by  a  group  of  independent 
experts  in  that  respective  field.  These 
reviewers  are  charged  with  specific 
scientific  concerns  unique  to  each 
component.  Because  of  the  large  number 
of  components  developed  and  the 
timing  of  their  development,  this 
activity  has  been  phased  over  time  and 
is  on-going.  Copies  of  the  peer  review 
charges  that  we  have  sent  out  and  the 
peer  review  comments  we  have  received 
are  available  in  the  docket 

In  response  to  the  peer  re\ipw 
comments  received  so  far.  we  have 
made  specific  technical  modifications  to 
many  of  the  model  components,  and 
have  worked  to  impro\'e  the 
transparency'  and  clarity  of  the 
documentation.  We  will  continue  to 
review  and  address  the  peer  review 
comments  and  comments  from  the 
public  as  we  refine  the  model  in 
preparation  for  the  final  HWIR 
rulemaking. 

D.  Which  Waste  Management  Units  Did 
EPA  Model? 

We  modeled  fi\e  waste  management 
units  that  represent  typical  management 
scenarios  that  are  likeh  disposal 


destinations  for  exempted  wastes.  The 
modeled  units  include  landfills,  waste 
piles,  land  application  units,  surface 
impoundments,  and  aerated  tanks.  For 
the  landfill,  waste  pile,  land  application 
unit,  and  surface  impoundment,  we 
extracted  data  related  to  the  location 
and  size  of  each  of  these  units  from  the 
EPA  survey  of  industrial  Subtitle  D 
establishments  in  the  U.S.  (U.S.  EPA, 
1987).  For  the  aerated  tanks,  we 
extracted  size  data  from  Hazardous 
Waste  TSDF — Background  Information 
for  Proposed  RCRA  Air  Emission 
Standards  (U.S.  EPA,  1991-b).  Because 
we  had  no  location  data  for  aerated 
tanks,  we  assumed  that  aerated  tanks 
could  be  located  at  any  location  where 
a  surface  impoundment  currently  exists. 
Each  of  the  units  is  discussed  below  and 
the  release  pathwavs  are  summarized  in 
Table  4.  "  _ 

Within  each  type  of  waste 
management  unit,  we  sought  to 
maintain  mass  balance.  We  begin  with 
a  total  mass  of  chemical  and  partition 
the  mass  among  volatile,  liquid,  and 
sorbed  phases.  Mass  released  via  each 
phase  is  no  longer  available  for 
partitioning  to  and  release  through  other 
phases.  The  partitioning  algorithms  and 
media  coefficients  that  we  used  are 
described  in  the  two  technical 
background  documents  for  the  modules 
for  the  sources  (U.S.  EPA.  1999-t  and 
-u)  and  module  verifications  are 
described  in  U.S.  EPA  (1999-ad  and  -ae). 

We  are  presenting  an  approach  in  the 
HWIR  3MR.A  model  to  address  the 
physical  relationship  between  waste 
concentrations  and  leachate 
concentrations,  and  mass  limitations  in 
the  leachate.  In  the  3MRA  model  we 
start  with  a  specified  concentration  of  a 
chemical  constituent  and  the  total  mass 
in  a  waste  management  unit,  partition 
the  constituent  in  the  waste  unit  into 
\ arious  en\ironmental  media.  The 
partitioning  takes  into  consideration  the 
physical  and  chemical  characteristics  of 
the  chemical  and  the  characteristics  of 
the  media  The  relationship  in  the 
model,  between  the  concentration  of  a 
chemical  constituent  in  the  waste  and 
its  concentration  in  the  leachate, 
depends  on  these  physical  and  chemical 
characteristics.  The  initial  chemical 
mass  in  the  waste  management  unit 
depletes  with  time  due  to  partitioning, 
degradation  and  transport.  The  3MRA 
model  assumes  the  initial  mass  to  be 
finite  and  then  depletes.  The 
concentration  of  a  chemical  constituent 
in  a  downgradient  well  is  initially  zero, 
gradually  reaches  a  maximum  and  then 
declines  as  the  mass  released  from  the 
waste  management  unit  passes  the 
receptor  well  area.  The  details  of  the 
partitioning  of  the  chemical  mass  based 


on  the  relationships  between  the  waste 
and  the  leachate  depend  on  the  physical 
characteristics  of  the  chemical 
constituent  and  the  environment.  For 
example,  the  relationship  for  organic 
chemicals  depends  on  the  fraction  of 
organic  carbon  in  the  waste  and  other 
factors.  For  metals,  the  relationship 
depends  on  the  pH,  the  presence  of 
other  inorganic  and  organic  species, 
temperature,  and  other  factors.  This  is 
further  described  in  the  various  waste 
management  units  being  modeled  in  the 
3MRA  model  for  HWIR99  (U.S.  EPA, 
1999-t  and  -u).  We  request  comments 
on  this  approach  for  establishing  an 
association  between  the  chemical 
concentration  in  the  waste,  the  chemical 
concentration  in  the  leachate,  and  mass 
limitations  in  leachate. 

Landfill:  We  designed  the  landfill 
module  to  simulate  the  gradual  filling  of 
an  active  landfill  and  the  long-term 
releases  from  the  active  and  closed 
landfills.  The  design  assumes  that  the 
landfill  is  composed  of  a  series  of 
vertical  cells  of  equal  volume  that  are 
filled  sequentially.  We  assumed  that 
each  cell  requires  one  year  to  be  filled. 
The  formulation  of  the  landfill  module 
is  based  on  the  assumption  that  the 
contaminant  mass  in  the  landfill  cells 
might  be  linearly  partitioned  into  the 
aqueous,  vapor,  and  solid  phases.  The 
partitioning  coefficients  are  based  on 
those  reported  in  the  literature  (U.S. 
EPA,  1999-aq).  The  model  simulates  the 
active  lifetime  of  the  landfill  (30  years) 
and  continues  simulating  releases  until 
less  than  one  percent  of  the  initial  mass 
is  left  or  for  a  total  of  200  years, 
whichever  occurs  first. 

We  assumed  the  landfill  had  minimal 
controls  and  was  constructed  below 
grade.  In  particular,  we  assumed  that 
the  unit  has  no  liner:  the  cover  at 
closure  is  a  soil  cover  that  still  permits 
volatilization  and  particle  emissions; 
and  the  below  grade  design  prevents 
runoff  and  erosion. 

Based  on  the  design  assumptions 
above,  we  simulated  the  annual  release 
of  chemical  mass  by  leaching  to  the 
unsaturated  zone  underneath  the 
landfill,  volatilization  to  the  air 
pathway,  and  particle  emissions  to  the 
air  pathway  during  the  active  lifetime. 
Because  we  assumed  the  unit  was 
designed  below  grade,  we  did  not 
simulate  releases  through  runoff  and 
erosion.  In  addition,  we  simulated 
losses  of  mass  through  anaerobic 
biodegradation  and  hydrolysis  within 
the  landfill. 

The  module  incorporates  other 
assumptions  intended  to  improve  the 
efficiency  of  the  model  and  are 
described  in  the  technical  background 
document  (U.S.  EPA,  1999-t).  These 
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include  the  lack  of  lateral  transport 
between  cells,  simulation  of  only  a 
single  cell  and  then  aggregation  of 
results  based  on  the  time  each  cell  is 
filled,  and  the  assumption  that  waste  is 
added  at  a  constant  concentration  at  a 
constant  rate. 

U'us-^p  pi!f:  We  designed  the  waste 
[lilt'  module  to  simulate  the 
management  of  wastes  in  a  pile  situated 
above  grade,  with  the  releases  of 
chemicals  ncc  urring  during  the 
operating  lifetime  of  the  pile.  The  unit 
is  described  fully  in  the  technical 
background  document  (U.S.  EPA  1999- 
t)   We  assume  that  the  waste  pile  is  a  set 
height  and  constant  area,  and  that  waste 
in  the  waste  pile  is  refreshed  on  an 
annual  basis.  At  the  end  of  the  active 
period,  which  is  30  years  in  this 
simulation,  the  waste  pile  is  removed. 

Based  on  the  design  assumptions,  we 
simulated  annual  releases  of  leachate  to 
the  unsaturated  zone  underneath  the 
pile,  volatiles  to  the  air.  particles  to  the 
air.  particles  through  erosion  and  runoff, 
and  dissolved  chemicals  through  runoff. 
In  addition,  we  simulated  losses 
through  hydrolysis  and  aerobic 
degradation  in  the  surface  layer  and 
hydrolysis  and  anaerobic  degradation  in 
the  subsurface  waste  pile  layers. 

The  waste  pile  design  did  not 
incorporate  management  controls. 
However,  we  assumed  the  waste  pile 
was  situated  in  a  local  watershed  basin, 
such  that  run-on  of  uncontaminated  soil 
to  the  management  unit  did  not  occur 
and  soil  released  from  the  waste  pile 
mixed  with  the  surficial  watershed 
runoff. 

Land  application  unit:  We  designed 
the  land  application  unit  module  to 
simulate  the  disposal  of  wastes  in  an 
open  field  for  the  purpose  of 
degradation  or  treatment  of  chemicals. 
This  module  is  described  fully  in  the 
tei  hnical  background  document  (U.S. 
EPA.  1999-t) 

The  model  assumes  that  waste  is 
applied  to  the  surface  soil  periodieally 
and  then  tilled  into  the  top  layer  of  the 
soil.  Waste  is  applied  during  each  of  the 
40  \ cars  of  operation.  We  simulated 
ri'lt',i>('>^  (luring  the  active  phase  and  up 
ti I  Ji)(i  \ 'Mrs  after  the  land  application 
unit  IS  ( losed  or  when  less  than  one 
[lercent  of  the  total  mass  remains.  The 
waste  is  applied  on  a  wet  weight  basis 
and  the  water  c  intent  of  the  waste  is 
used  to  lakuldte  the  total  infiltration  to 
the  unsaturated  zone.  We  also  assumed 
that  the  characteristics  of  the  waste  did 
not  alter  the  characteristics  of  the  native 
soil.  Other  than  tilling  into  the  soil,  we 
did  not  assume  management  controls 
were  present  that  might  limit  releases 
from  the  land  application  unit. 


Based  on  the  design  assumptions,  we 
simulated  annual  releases  of  leachate  to 
the  unsaturated  zone,  volatiles  to  the 
air,  particulate  matter  to  the  air, 
particles  through  runoff  and  erosion, 
and  dissolved  chemicals  in  runoff.  In 
addition,  we  considered  chemical  losses 
through  hydrolysis  and  aerobic 
biodegradation.  Also,  because  these 
waste  management  units  are  on  the  land 
surface,  they  are  integral  land  areas  in 
their  respective  watersheds  and. 
consequently,  are  not  only  affected  by 
runoff  and  erosion  from  upslope  land 
areas,  but  also  affect  downslope  land 
areas  through  runoff  and  erosion. 
Indeed,  after  some  period  of  time  during 
which  runoff  and  erosion  have  occurred 
from  a  waste  management  unit,  the 
downslope  land  areas  will  have  been 
contaminated  and  their  surface 
concentrations  could  approach  (or 
conceivably  even  exceed)  the  residual 
chemical  concentrations  in  the  waste 
management  unit  at  that  point  in  time. 
Thus,  after  extensive  runoff  and  erosion 
from  a  waste  management  unit,  the 
entire  downslope  sljrface  area  can  be 
considered  a  "source"  and  it  becomes 
important  to  consider  these  "extended 
source"  areas  in  the  risk  assessment.  It 
is  for  this  reason  that  a  holistic 
modeling  approach  was  taken  with  the 
waste  pile  and  land  application  unit 
source  models  to  incorporate  them  into 
the  watershed  of  which  they  are  a  part. 

The  land  application  unit  is  fully 
integrated  in  the  local  watershed  and  is 
simulated  as  one  part  of  the  local 
watershed.  Thus,  soils  from  watershed 
areas  above  the  land  application  unit 
might  run-on  to  the  source  and  mix  with 
the  surficial  soils  of  the  land  application 
unit.  Surface  impoundment:  VVe 
designed  the  surface  impoundment 
module  to  simulate  the  disposal  of 
liquid  wastes  in  an  earthen  material  pit 
and  the  releases  of  chemicals  during  the 
lifetime  of  the  unit.  The  module  is 
described  fully  in  the  technical 
background  document  (U.S.  EPA,  1999- 
u).  We  assumed  that  the  impoundment 
was  a  sink  in  the  watershed.  We 
assumed  that  no  liner  other  than  native 
soils  was  present,  no  cover  was  present, 
and  that  the  unit  was  comprised  of  two 
well-mixed  phases:  liquid  and 
sediment.  We  also  simulated  the 
changes  at  the  bottom  of  the 
impoundment  over  time  as  settled 
solids  fill  pore  space  in  native  soils  and 
impact  chemical  transport  to  underlying 
soils  and  groundwater.  In  addition,  a 
fraction  of  each  surface  impoundment  is 
aerated,  which  enhances  biodegradation 
and  increases  volatilization  of  some 
chemicals.  The  surface  impoundment  is 
assumed  to  operate  50  years  and  then 


undergo  clean  closure  (that  is,  all  waste 
is  removed  from  the  unit). 

Based  on  the  design  assumptions,  the 
surfac3  impoundment  module  simulates 
annual  release  of  leachate  to  the 
unsaturated  zone  and  volatile  emissions 
to  air.  Because  the  surface 
impoundment  is  assumed  to  be  a  sink, 
overland  runoff  was  not  modeled.  Also, 
the  redeposition  of  volatiles  into  the 
unit  through  precipitation  was  not 
simulated.  The  model  accounts  for 
several  biological,  chemical,  and 
physical  processes  including  hydrolysis, 
volatilization,  sorption  as  well  as 
settlement,  resuspension.  growth  and 
decay  of  solids,  activated  aerobic 
biodegradation  in  the  liquid  phase  (that 
is,  a  higher  rate  based  on  the  amount  of 
biomass  present)  and  hydrolysis  and 
anaerobic  biodegradation  in  the 
sediments. 

The  migration  of  contaminants  from 
the  surface  impoundments  to  the 
subsurface  has  not  been  addressed 
rigorously  in  the  past  versions  of  this 
module.  This  is  primarily  due  to  lack  of 
understanding  on  the  processes  related 
to  bottom  sediment  layers  in  surface 
impoundments.  We  enhanced  the 
surface  impoundment  module  for  the 
HWIR99  analyses  by  adding  the 
formation  and  characterization  of  the 
bottom  layers. 

Aerated  Tank:  We  designed  the 
aerated  tank  module  to  simulate  releases 
from  aerated  tanks  used  for  the 
treatment  of  wastewaters  during  the 
operating  lifetime  of  the  aerated  tank. 
VVe  (.hose  to  focus  on  aerated  tanks 
because  such  aerated  tanks  would  have 
more  rapid  volatilization  and  therefore 
present  more  air  risks.  The  module  is 
described  fully  in  the  technical 
background  document  (U.S.  EPA.  1999- 
u). 

We  selected  aerated  tanks  from  the 
Hazardous  Wastp  TSDF — Background 
Information  for  Proposed  RCRA  Air 
Emission  Standards  (U.S.  EPA.  1991-b) 
to  populate  the  database  of  unit 
characteristics.  We  further  limited  the 
aerated  tanks  in  our  database  by  not 
including  aerated  tanks  that  were  the 
size  of  a  drum  or  smaller  because  such 
units  are  more  likely  to  be  short-term 
units  and  would  also  present  lower 
risks.  We  also  assumed  that  an  aerated 
tank  would  operate  as  long  as  the 
surface  impoundment  and  therefore 
selected  50  years  as  the  operating  time 
for  an  aerated  tank.  However,  we 
assumed  each  aerated  tank  only  had  a 
maximum  lifetime  of  20  years,  and 
therefore,  the  operating  lifetime  would 
include  the  replacement  of  the  aerated 
tank  every  20  years.  Finally,  we 
assumed  that  the  aerated  tanks  did  not 
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fail  or  leak  for  the  purposes  of  the  long- 
fprm  exposure  scenario. 

Based  on  the  design  assumptions,  we 
simulated  annual  volatile  emissions  to 
air.  Because  we  did  not  model  failures 
of  the  aerated  tanks,  we  did  not  simulate 


leaching  to  the  unsaturated  zone  or 
overland  runoff.  We  did  estimate  losses 
through  hydrolysis  and  activated 
aerobic  biodegradation.  Finally,  we  did 
not  estimate  redeposition  of 
contaminants  in  to  the  aerated  tank  from 


rainfall.  We  request  comments  and 
suggestions  on  the  methodologies  used 
for  modeling  the  environmental  releases 
for  HWIR99,  and  the  data  and 
methodologies  used  to  support  the 
overall  modeling  framework. 


Table  4.— HWiR  Unit  Types  and  Release  Mechanisms 


Leaching  to 
groundwater 

Volatilization 

Wind-blown 
dust 

Runoff  arvj 
erosion 

Landfill 

X 
X 
X 
X 

X 
X 
X 
X 
X 

X 
X 
X 

Waste  Pile 

X 

Land  Application  Unit 

X 

SuHace  Impoundment  

Aerated  Tanks  

E.  What  Types  of  Environmental 
Releases  Did  EPA  Consider  When 
Determining  How  Chemicals  Move 
Through  the  En\'ironment? 

We  modeled  four  environmental 
media  into  which  chemicals  could  enter 
after  release  from  a  waste  management 
unit  :  (11  Atmosphere,  which  includes 
modeling  of  dispersion  of  \(ilatiles  and 
particles  from  waste  management  units. 
(2)  watershed,  which  includes  modeling 
the  response  of  watersheds  to  runoff 
from  waste  management  units.  (3) 
surface  water,  which  includes  modeling 
of  migration  of  chemicals  in  surface 
water,  and  (4)  groimdwater.  which 
includes  modeling  of  the  migration  of 
chemicals  in  the  subsurface.  We  also 
modeled  three  food  chain  pathways  that 
could  c:ontribute  to  a  receptor's 
e.xposure.  These  were  the  farm  food 
chain  for  human  receptors,  the 
terrestrial  food  web  for  the  ecological 
receptors,  and  the  aquatic  food  web  for 
human  and  ecological  receptors. 

We  have  attempted  to  use  state-of-the- 
science  procedures  to  model  the  fate 
and  transport  of  chemicals.  However, 
because  of  the  national  scale  of  the 
assessment  and  the  complexity  of 
probabilistic  multimedia  modeling,  we 
had  to  select  or  simplify-  our  modules  to 
make  them  computationally  efficient  vet 
maintain  a  strong  science-based 
assessment.  The  modules  described  here 
are  presented  in  more  detail  in  the 
technical  background  documents  that 
are  cited.  We  request  comments  and 
suggestions  on  the  methodologies  used 
for  modeling  the  environmental  fate  and 
transport  for  HVVIR99.  and  the  data  and 
methodologies  used  tLi  support  the 
overall  modeling  framework.  The 
uncertainties  associated  with  each  of  the 
modules  of  3MRA  are  described  below, 
and  additional  uncertainties  are 
discussed  in  .Section  XVH  of  this 
preamble. 

1  Atmospheric  Modeling:  The 
H\VlRy9  atmospheric  modeling 


provides  an  annual  average  estimate  of 
air  concentration  of  dispersed  chemicals 
and  annual  deposition  rate  estimates  for 
vapors  and  particles  at  various  receptor 
points  in  the  area  of  interest.  The  area 
of  interest  is  defined  by  a  2  km  radius 
measured  from  the  edge  of  the  largest 
area  source  at  the  site.  The  chemicals 
are  assumed  to  be  in  the  form  of 
volatilized  gases  or  fugitive  dust  emitted 
from  area  sources.  The  atmospheric 
module  simulates  the  transport  and 
diffusion  of  the  chemical.  The  simulated 
air  concentrations  are  used  to  estimate 
biological  uptake  from  plants  and 
human  exposures  due  to  direct 
inhalation  The  predicted  deposition 
rates  are  used  to  determine  chemical 
loadings  to  watershed  soils,  farm  crop 
areas,  and  surface  waters.  The  details  of 
the  atmospheric  modeling  are  presented 
in  the  atmospheric  modeling 
background  documents  (U.S.  EPA. 
1999-y  through -x). 

The  atmospheric  concentration  and 
deposition  of  chemicals  were 
determined  through  a  steady-state 
Gaussian  plume  modeling  approach 
using  the  Industrial  Source  Complex- 
Short  Term  IISCST3)  model.  This 
model,  which  was  tailored  to  the 
HWIR99  risk  assessment,  uses  hourly 
meteorological  data  and  provides 
estimates  of  contaminant  concentration, 
dry  deposition  (particles  only)  and  wet 
deposition  (particles  and  gases)  for  user- 
specified  averaging  periods  (annual  for 
HWIR99). 

Our  preliminary  model  runs  indicated 
that  it  was  not  computationally  feasible 
to  run  1SCST3  on  an  hourly  basis  for  the 
lifetime  of  the  unit.  To  reduce  the 
computational  burden,  we  made  several 
simplifications  to  air  modeling.  One 
simplification  was  to  use  a  long-term 
estimate  of  the  concentration  and 
deposition.  We  ran  ISCST3  using 
normalized  emissions  from  the  units  to 
produce  annual  average  concentration 
and  deposition  estimates.  These 


estimates  were  converted  to  yearly 
estimates  by  multiplying  the 
normalized-concentration  and  annual 
deposition  predictions  by  the  emission 
rate  for  each  year.  Annual  averages  were 
then  divided  by  365.25  to  provide 
predictions  in  the  required  daily  average 
units, 

A  second  simplification  was  to  model 
a  fraction  of  the  hours  in  a  year.  We 
used  the  Sampled  Chronological  Input 
Model  (SCIM)  to  sample  the  long  term 
meteorological  record  at  regular,  user- 
specified  intervals  and  scale  the  model 
results  at  the  end  to  produce  the  annual 
average  estimates.  We  conducted  a 
study  to  determine  the  optimum 
sampling  interval  (U,S,  EPA,  1998-k:). 
The  study  showed  that  for  dry 
deposition,  sampling  every  193rd  hour 
from  a  5-year  database  produced  results 
essentially  the  same  as  those  obtained 
when  using  the  full  meteorological 
record.  However,  this  simple  sampling 
scheme  significantly  underestimated 
wet  deposition,  particularly  at  sites  with 
infrequent  precipitation.  For  wet 
deposition,  we  included  an  additional 
sampling  interval  (every  eighth  hour) 
during  hours  with  precipitation.  This 
resulted  in  estimates  that  were  not 
significantly  different  than  those 
obtained  from  the  full  record. 

A  third  simplification  involved 
deposition  of  gases.  Currently,  there  are 
no  air  models  that  contain  algorithms 
specifically  designed  to  model  the  dry 
deposition  of  gases.  In  place  of 
algorithms,  we  used  a  transfer 
coefficient  to  model  the  dr\'  deposition 
of  gases.  A  concern  with  this  approach 
is  that  deposition  would  be  calculated 
outside  the  model,  which  precludes  the 
consideration  of  the  deposition  in  the 
amount  of  material  depleted  from  the 
plume.  This  results  in  non-conservation 
of  the  mass  in  the  system. 

A  final  simplification  is  the  use  of  a 
scavenging  coefficient  for  all  gases  that 
is  based  on  approximating  the  gases  as 
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very  small  particles.  This  approach 
t^iminates  the  need  for  running  ISCST3 
for  each  specific  chemical,  thus 
reducing  the  overall  runtime.  This 
simplification  might  lead  to  under- 
prediction  of  wet  deposition'for  some 
gases  and  over-prediction  for  others 
depending  on  the  Henry's  Law 
coefficient  for  the  gas. 

2    Watcrsht'd  modeling:  The 
watershed  module  is  based  on 
conceptual  and  mathematical  models 
that  are  very  similar  to  those  used  for 
the  land  application  unit  and  waste  pile 
sources,  that  is.  the  combined  "local 
watershed/soil  column"  algorithm 
described  in  Section  3.4  of  U.S.  EPA 
(1999-y),  As  miplemented  in  the 
watershed  module,  the  model  is  a 
dynamic,  one-dimensional  (vertical), 
fate  and  transport  model  that  also 
uicludes  hvfirological  functionality. 
Each  watershed  is  independent  of  other 
watersheds  and  is  simulated 
individuallv.  Each  watershed  is 
( (inc  eptualized  as  a  "soil  column"  with 
chemical  loads  being  deposited  on  its 
surface  from  aerial  deposition.  The 
deposited  loads  are  in  the  form  of  a 
varying  annual  average  time  series.  The 
vertu:al  distribution  of  the  chemical  as 
a  function  of  time  is  then  simulated  by 
the  model. 

Fate  and  transport  processes 
simulated  hv  the  watershed  module  are 
volatilization,  leaching,  runoff,  erosion, 
infiltration  and  biological  and/or 
c:hemical  degradation.  Hydrological 
functionality  includes  storm  event- 
specific:  runoff  estimates,  based  on  the 
Soil  licmservation  Service's  "curve 
number"  method,  storm  event-specific 
soil  erosion  losses,  based  on  the 
(modified)  Universal  Soil  Loss  Equation, 
and  infiltration/recharge  estimates 
based  on  dail\-  runoff, 
ovapotranspiration,  and  soil  moisture 
modeling  The  theoretical  background 
and  the  implementation  of  the 
watershed  module  are  presented  in  the 
background  document  (U.S.  EPA,  1999- 
v). 

The  chemical  loads  to  a  waterbody 
simulated  by  the  watershed  module  are 
indirect  loads  only.  The  sole  source  of 
(:hemic:ai  is  aerial  deposition.  Chemical 
loads  to  the  waterbody  resulting  from 
dir'^rt  runoff  and  erosion  from  a  waste 
management  unit  are  simulated  by  the 
appropriate  source  module  (land 
application  unit  or  waste  pile). 
Similarly,  if  a  receptor  is  located  in  a 
buffer  area  between  a  waste 
nianagi'ment  unit  and  the  downslope 
waterbody  (that  is,  in  the  "local 
watershed"),  the  total  surficial  soil 
concentration  that  the  receptor  is 
exposed  to  is  the  aerial  deposition- 
related  concentration  simulated  bv  the 


watershed  module  plus  the  runoff/ 
erosion-related  concentration  simulated 
by  the  relevant  source  module. 

Because  the  surface-transport 
processes  in  the  watershed  module  are 
hydrologically  related,  the  land  areas 
surrounding  the  waste  management  unit 
are  disaggregated  on  a  watershed  basis. 
and  each  watershed  delineated  is 
modeled  independently.  A  watershed 
can  vary  in  size  from  a  sheet  flow-only 
"hillside,"  similar  to  the  "local 
watershed"  construct  of  the  land 
application  unit  and  waste  pile,  to  much 
larger  areas  encompassing  regional 
stream  or  river  networks.  In  all  cases,  a 
given  watershed  is  modeled  as  a  single, 
homogeneous  area  with  respect  to  soil 
characteristics,  runoff  and  erosion 
characteristics,  and  chemical 
concentrations  in  soil.  No  spatial 
disaggregation  below  the  watershed 
level  is  made,  that  is,  no  spatial 
chemical  concentration  gradients  are 
simulated  across  the  ground  surface  of 
a  given  watershed. 

There  are  a  number  of  limitations  of 
the  watershed  module  that  are  imposed 
by  the  overall  HWIR  objectives  and 
system  design,  for  example,  the 
practical  inability  to  calibrate  models  to 
site-specific  data.  In  addition,  the 
hydrology  submodels  (the  curve  number 
method  for  runoff  and  the  use  of  the 
Universal  Soil  Loss  Equation)  are 
relatively  simplistic  methodologies 
intended  to  yield  planning-level 
estimates. 

Another  limitation  is  the  possibility  of 
spatial  dilution  of  hot  spots  from 
atmospheric  deposition.  Because  each 
watershed  is  modeled  as  a  single, 
homogeneous  area  with  an  annual 
atmospheric  loading  based  on  the 
overall  watershed  average,  any  relative 
hot  spot  falling  in  a  much  larger 
watershed  will  become  spatially 
diluted,  and  associated  risks  to  humans 
or  ecological  receptors  will  be 
underestimated  if  those  receptors  spend 
most  or  all  of  their  exposure  duration 
within  the  hot  spot  itself. 

Uncertainties  of  the  watershed 
module  pertain  both  to  uncertainties  in 
assumed  functional  forms  of  submodels 
(for  example,  first  order  reaction  kinetic 
assumptions,  relationship  of  runoff  to 
precipitation)  as  well  as  uncertainties  in 
parameter  values.  Parameter 
uncertainties  are  mitigated  by  the  use  of 
probabilistic  sampling  methods  for 
these  parameters.  However,  given  the 
very  limited  number  of  realizations  that 
are  available,  these  parameter 
uncertainties  are  not  completely 
quantified. 

3.  Groundwater  modeling:  The 
groundwater  pathway  consists  of  two 
components:  flow  and  transport  in  the 


vadose  zone  (that  is.  the  unsaturated 
zone  directly  below  the  unit),  and  flow 
and  transport  in  the  saturated  zone.  The 
modules  for  these  two  components  are 
based  on  the  flow  and  transport 
modules  in  EPA's  Composite  Model  for 
Leachate  Migration  with  Transformation 
Products  (EPACMTP)  (U.S.  EPA.  1996- 
a  and  -b  and  1997-c).  The  vadose-zone 
module  (V'ZM)  simulates  moisture 
migration  and  transport  of  contaminants 
between  the  waste  management  unit 
and  the  water  table.  The  saturated  zone 
module  (SZM)  simulates  flow  and 
transport  of  contaminant  in  the  aquifer 
over  which  the  waste  management  unit 
is  located,  and  determines  contaminant 
concentrations  at  receptor  wells,  and 
mass  fluxes  to  nearby  downgradient 
surface  w  ater  bodies.  Details  of  the  two 
modules  are  pro\'ided  below. 

Vadnsp  Zone  Module  l\'ZMj.  Flow  in 
the  vadose  zone  is  modeled  as  steady- 
state  and  one-dimensional  (vertical) 
from  underneath  the  sourc:e  and  the 
surficial  soil  outside  the  unit  toward  the 
water  table.  The  lower  boundary  of  the 
vadose  zone  is  the  water  table,  the  flow- 
in  the  vadose  zone  is  predominantly 
gravity-driven,  and  therefore  the  vertical 
flow  component  accounts  for  most  of 
the  fluid  flux  between  the  source  and 
the  water  table.  The  flow  rate  is 
determined  by  the  long-term  average 
infiltration  rate  through  the  waste 
management  unit.  Contaminant  is 
transported  in  the  vadose  zone  by 
advection  and  dispersion.  Initiallv.  the 
vadose  zone  is  assumed  to  be 
contaminant-free  and  contaminants  are 
assumed  to  migrate  vertically 
downward.  The  technical  details  on  the 
V'ZM  are  provided  in  the  background 
documents  for  the  vadose  zone  (Ll.S. 
EPA.  1999-aaand-ac). 

The  V'ZM  receives  the  net  rate  of 
vertical  downward  percolation  from  the 
waste  management  unit  through  the 
unsaturated  zone  and  to  the  water  table. 
Infiltration  rates  and  contaminant  mass 
fluxes  emanating  from  the  unit  are 
provided  as  a  time  series  of  annual 
average  rates.  The  V'ZM  require  an 
effective  steady  state  infiltration  rate 
and  annual  average  contaminant 
concentrations.  In  calculating  the 
effective  infiltration  rate,  the  V'ZM 
conserves  mass  and  uses  the  full  time 
series  of  annual  average  rates. 

The  output  of  the  VZM  are  a  time 
series  of  contaminant  concentrations, 
the  times  at  which  the  concentrations 
are  reported,  the  effective  infiltration 
rate,  and  the  duration  of  the  source 
boundary  condition. 

The  module  includes  the  following 
limitations: 

•  Transient  effects  of  the  flow  are  not 
considered. 
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Multi-phase  flow  and  transport  are 
not  permissible.  Non-Aqueous  Phase 
Liquid  (NAPL)  flow  and  transport  are 
not  permissible.  (For  more  information 
on  NAPLs  please  see  Section  XVII. D. 3.) 

•  Vapor-phase  diffusion  is  not 
allowed. 

•  Fingering  effects  in  the  vadose  zone 
are  excluded. 

•  Clay  lenses  or  potential  flow  and 
transport  barriers  in  the  vadose  zone  are 
not  considered. 

•  Decay  is  limited  to  first-order.  Lag 
time  for  decay  is  not  considered. 

•  The  transport  domain  in  the 
saturated  zone  is  kept  c;onstant.  Effects 
due  to  mounding  caused  by  infiltration 
from  waste  management  units  are  not 
considered.  These  effects  would 
decrease  the  depth  of  the  flow  and 
transport  domain  in  the  vadose  zone. 

Saturated  Zone  Module  (SZM).  For 
HWIR  99.  the  SZM  simulates 
groundwater  flow  using  a  one- 
dimensional  steady-state  solution  for 
predicting  hydraulic  head  and  Darcy 
\elocities.  The  aquifer  is  assumed  to  be 
of  uniform  thickness,  subject  to  recharge 
along  the  top  (jf  the  aquifer  with  a 
regional  hydraulic  gradient.  The 
saturated  zone  transport  module 
simulated  the  advective-dispersive 
transport  of  dissolved  one  dimension 
with  the  other  tw'o  dimensions  added 
analytically  (pseudo  three  dimensional). 
The  technical  details  on  the  SZM  are 
provided  in  the  background  document 
for  the  saturated  zone  (U.S.  EPA.  1999- 
aa.U.S.  EPA.  1999-ab). 

In  implementing,  the  SZM  we  set  the 
initial  contaminant  concentration  to 
zero.  The  concentration  gradient  along 
the  downstream  boundary  is  zero,  and 
the  lower  aquifer  boundar>'  is  taken  to 
be  impermeable.  A  zero  concentration 
condition  is  used  for  the  upstream 
aquifer  boundary.  Contaminants  enter 
the  saturated  zone  through  a  patch 
source  on  the  upper  aquifer  boundary 
directly  beneath  the  source.  Recharge  of 
contaminant-free  infiltration  water 
occurs  along  the  upper  aquifer  boundary 
outside  the  patch  s(3urt:e.  Transport 
mechanisms  considered  are  advection, 
dispersion,  linear  or  nonlinear 
equilibrium  adsorption,  and  first-order 
decay. 

The  major  simplif\'ing  assumptions 
used  to  simulate  contaminant  transport 
in  the  saturated  zone  are: 

•  The  flow  field  is  at  steady  state. 

•  The  aquifer  is  homogeneous  and 
initially  contaminant  free. 

•  Adsorption  onto  the  solid  phase  is 
described  by  an  equilibrium  isotherm. 

•  Chemical  and/or  biochemical 
degradation  of  the  contaminant  can  be 
described  as  a  first-order  process. 


•  The  contaminants  exist  in  two 
phases:  solids  and  liquids.  The  liquid 
phase  is  considered  a  dilute  solution  of 
the  contaminant. 

•  The  flow  field  is  not  affected  by 
traversing  streams,  nor  by  extraction 
wells. 

•  Mass  lost  to  streams  located 
between  the  wells  and  the  waste 
management  units  is  assumed  to  be 
small  compared  with  the  bulk  of  the 
contaminant  mass  in  the  saturated  zone. 
All  the  surface  waters  are  assumed  to  be 
gaining  surface  waters:  in  other  words, 
groundwater  is  always  assumed  to  flow 
from  the  aquifer  into  the  stream  or  other 
surface  water  body.  Down-gradient 
wells  beyond  the  streams  or  surface 
waters  are  assumed  to  be  unaffected  by 
the  presence  of  surface  waters. 

The  module  requires  the  input  of  an 
effective,  steady-state  recharge  rate  from 
the  VZM.  The  primary  outputs  of  the 
SZM  are  annual  average  concentrations 
at  observation/receptor  well  locations 
for  all  chemicals  and  annual  average 
mass  fluxes  to  surface  waters  or  all 
chemicals. 

Although  we  did  not  implement  this 
feature  because  of  time  constraints,  the 
saturated  zone  module  (SZM)  can  factor 
the  effects  of  fractures  in  porous  media 
into  the  modeling.  Similarly,  we  also 
have  the  ability  to  incorporate  effects  of 
heterogeneity  in  aquifers  (U.S.  EPA-ag), 
but  did  not  implement  this  feature  due 
to  lime  constraints.  Both  of  these 
capabilities  are  discussed  further  in  the 
technical  background  document  (U.S. 
EPA,  1999-aa)  We  request  comments  on 
implementing  these  features  in  the 
future. 

The  uncertainties  in  the  modeling 
results  are  associated  with  the  following 
limitations  of  the  SZM  module. 

•  Transient  effects  of  the  flow, 
recharge,  and  infiltration  are  not 
considered. 

•  Spatially  varied  recharge  is  not 
considered. 

•  Source  geometry  is  limited  to  an 
idealized  square,  with  two  opposite 
sides  parallel  to  the  flow  direction. 

•  Multi-phase  flow  and  transport  are 
not  modeled.  Non-Aqueous  Phase 
Liquid  (NAPL)  flow  and  transport  are 
not  modeled  (For  more  information  on 
NAPLs.  please  see  Section  XVII.D.3.) 

•  Contribution  of  contaminant  to  the 
saturated  zone  via  vapor-phase  diffusion 
above  the  water  table  is  not  modeled. 

•  Karst  conditions  are  not  modeled. 

•  Decay  is  limited  to  first-order.  Lag 
time  for  decay  is  not  considered. 

•  The  presence  of  different 
hydrogeologic  zones  in  the  flow  and 
transport  domain  is  not  considered. 

•  The  transport  domain  in  the 
saturated  zone  is  kept  constant.  Effects 


due  to  significant  mounding  caused  by 
infiltration  from  waste  management 
units  are  not  considered. 

•  Domain  geometry  is  limited  to  the 
idealized  rectangular  shape.  Other 
geometries  are  not  considered. 

•  Only  flow  to  the  gaining  surface 
waters,  with  axes  normal  to  the 
groundwater  flow  direction,  is  modeled. 
Effects  of  streams  on  the  flow  field  are 
not  considered. 

•  Only  receptor  wells  with  small 
extraction  rates  are  considered.  Effects 
of  extraction  on  the  groundwater  flow 
field  are  not  considered. 

Metals  Transport.  The  mobility  of 
metals  in  the  subsurface  is  dependent 
on  the  geochemical  properties  of  the  soil 
and  groundwater.  To  account  for  the 
metal-specific  interactions  with  various 
subsurface  enviroiunents.  we  used 
national  distributions  of  key 
geochemical  parameters.  In  this 
methodology,  we  used  the  MINTEQA2 
metals  speciation  code  to  generate  non- 
linear adsorption  isotherms  for  each 
metal.  We  produced  a  set  of  isotherms 
for  each  metal  reflecting  the  range  of 
geochemical  environments  that  is 
expected  to  be  encountered  at  waste 
sites  across  the  nation.  We  then  used 
this  set  of  isotherms  to  generate  two 
subsets  of  isotherms  for  each  metal:  one 
for  the  vadose  zone,  the  other  for  the 
saturated  zone.  Within  the  Generalized 
Soil  Column  Model  within  the  source 
models  for  non-wastewater  waste 
management  units,  adsorption  isotherm 
values  were  approximated  by  treating 
the  input  adsorption  isotherms  for 
metals  as  a  random  variable  in  the 
sampling  scheme.  We  recognize  that 
this  ignores  the  possible  dynamic  effects 
of  aqueous  phase  contaminant 
concentration,  precipitation, 
dissolution,  adsorption/desorption.  and 
the  geochemistry  of  media  (e.g., 
oxidation-reduction  conditions)  on  the 
value  of  the  adsorption  isotherms  and 
the  fate  and  transport  behavior  of  metals 
in  general. 

There  are  many  sources  of  uncertainty 
associated  with  the  distribution 
coefficients  generated  by  MINTEQA2. 
These  can  be  categorized  as:  (1) 
Uncertainty  arising  from  model  input 
parameters.  (2)  uncertainty  in  database 
equilibrium  constants,  and  (3) 
uncertainty  due  to  application  of  the 
model.  The  details  of  methodology  and 
data  used  are  provided  in  the  technical 
background  documents  on  metals 
transport  (U.S.  EPA.  1991-a;  1996-a; 
1998-d;  1998-e  and  1999-ah). 

4.  Surface  Water  Modeling:  Chemical 
mass  released  from  a  waste  management 
unit  can  enter  the  local  surface 
waterbody  network  in  runoff  and 
erosion  directly  from  the  waste 
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uiaii.iynitmt  unit,  from  atmospheric 
(l''pnsitH)n  to  the  water  surface,  in 
runiifi  md  erosion  from  adjoining 
w.it.'i^h.  li  subbasins,  and  by 
mil iL.'ption  of  contaminated 
groundwater.  The  chemical  is  then 
subject  to  transport  and  transformation 
processes  occurring  within  the 
waterbody  network,  resulting  in  variable 
chemical  concentrations  in  the  water 
column  and  in  the  underlying 
sediments.  These  chemical 
concentrations  are  the  basis  for  direct 
exposure  to  ecological  receptors  and 
indirect  exposure  through  uptake  in  the 
aquatic  food  web, 

THp  HWIR  Surface  Water  Module 
tdkt's  thf  loadings  calculated  by  the 
source,  atmospheric,  watershed,  and 
groundwater  modules,  along  with  data 
on  meteorology,  hydrology. 
I'luironnifMifal  conditions,  and  chemical 
ffMctivity,  and  calculates  the  dissolved 
and  suspended  chemical  concentrations 
thrdu^hnut  the  waterbody  network  over 
tinif  The  Surface  Water  Module 
tonsists  of  the  core  model  EXAMS  II 
(IS   LT.\,  1982  and  1997-a)  and  the 
interface  module  EXAMSIO  (U,S,  EPA, 
l't')i)-,iu'   EXAMS  is  a  general  surface 
\\  ttf'i  t.itc  mndt'l  for  organic  chemicals. 
This  compartment  model  has  been  used 
routinely  by  both  EPA  and  industry 
analysts  for  the  analysis  of  expected 
[)f'sti{;ide  concentrations  in  generically 
defined  environments,  such  as  farm 
ponds.  It  has  also  been  used  for  site- 
specific  analvsis  of  pesticide 
concentrations  in  various  waterbodies 
around  the  world.  The  interface  module 
E.XAMSK)  was  developed  specifically 
for  HWIR  It  reads  data  from  other  HWIR 
nindules  and  databases,  and  builds 
H.\.-\MS  input  files  describing  the 
waterbody  environment  and  chemical 
properties,  along  with  the  command  fde 
that  specifies  the  chemical  loading 
hi>torv  and  controls  the  EXAMS 
emulation.  Clontroi  is  passed  to 
EXAMS,  which  conducts  the  simulation 
and  produces  intermediate  results  files, 
E.XAMSK)  then  processes  the 
inttTirifdiate  files  and  passes  the  output 
data  back  to  the  proper  HWIR  databases. 

The  surface  water  module  as 
implemented  by  EXAMSIO  and  EXAMS 
employs  several  simplifications  in  order 
to  meet  HWIR  project  requirements  and 
constraints.  The  project  design  calls  for 
repeated  long  simulations  (200  to  10,000 
vears)  executed  quickly  (seconds  to 
minutes).  This  requirement  limits  the 
temporal  resolution  at  which 
simulations  can  be  conducted.  Another 
important  constraint  is  limited  site- 
specific  surface  water  data.  This 
constraint  limits  the  accuracy  with 
which  a  particular  site  can  be  described. 
The  major  model  simplifications  made 


in  response  to  these  project  constraints 
include  the  use  of  annual  average 
hydrological  and  loading  inputs,  the  use 
of  national  distributions  to  specify-  some 
site-specific  environmental  conditions, 
and  the  use  of  a  simple  solids  balance 
with  no  settling  and  burial.  For  sites 
that  experience  periodic  drying,  a  small 
positive  flow  equivalent  to  5  mm/year  of 
direct  precipitation  onto  the  waterbodv 
surface  was  assumed  in  order  to  keep 
the  model  functioning. 

These  simplifications  could  lead  to  a 
degree  of  model  error  in  the  calculated 
concentrations.  Using  annual  average 
loadings  and  flows  rather  than  daily 
loadings  and  flows  will  lead  to 
calculated  annual  average 
concentrations  that  are  biased  somewhat 
high,  depending  on  the  correlation 
between  flow  and  loading  at  a  particular 
site.  This  bias  is  somewhat  mitigated  for 
reactive  and  volatile  chemicals  where 
the  loss  rate  is  proportional  to  the 
concentration.  The  use  of  national 
distributions  rather  than  site-specific 
environmental  data  could  cause 
calculated  concentrations  to  be  low  or 
high  at  a  given  location,  with  no  known 
general  bias.  The  simple  solids  balance 
will  overestimate  suspended  solids 
concentrations  slightly  in  streams  and 
more  significantly  in  ponds,  wetlands. 
and  lakes.  Calculated  total  water 
column  chemical  concentrations  will  be 
high,  while  the  dissolved  chemical 
fraction  will  be  low.  The  net  result  for 
dissolved  water  column  chemical 
concentrations,  which  are  used  for  fish 
exposure,  is  not  expected  to  be  biased 
significantly  high  or  low. 

The  effect  of  assuming  a  small 
positive  flow  equivalent  to  ,5  mm/year  of 
direct  precipitation  onto  the  waterbody 
in  order  to  prevent  drying  is  more 
difficult  to  evaluate.  This  procedure 
conducts  chemical  loads  downstream 
within  a  remnant  aquatic  reach  rather 
than  within  runoff  over  a  dry  bed.  While 
the  mass  balance  is  maintained,  the 
chemical  and  solids  concentrations  will 
tend  to  be  elevated  within  thf!  remnant 
reach.  These  elevated  concentrations  are 
probably  realistic  for  years  in  which 
evaporation  exceeds  all  hydrologic 
inflows. 

Organic  chemical  simulations  account 
for  ionization  and  sorption  as 
equilibrium  reactions,  and 
volatilization,  hydrolysis, 
biodegradation,  and  reduction  as  first- 
order  kinetic  reactions.  Metals  are 
simulated  as  conservative  chemicals 
that  partition  to  suspended  and  benthic 
solids;  partition  coefficients  are  based 
on  a  literature  survey  that  summarizes 
metals  partitioning  behavior  in  surface 
water  and  sediments.  Mercury  is 
simulated  as  three  interacting 


components  subjec  t  to  methvlation. 
demethylation.  reduction,  and 
\nlatilizati()n.  as  well  as  [lartitioning  to 
suspended  and  benthic  solids. 

5.  Food  chain  modeling:  We  estimated 
chemical  concentrations  in  fruits  and 
vegetables,  beef  and  dairy  products,  and 
fish  (for  human  receptors)  and  in  prey 
and  plant  food  items  (for  ecological 
receptors)  by  simulating  uptake  from  the 
air.  water,  and/or  soil  and  transport  in 
these  food  items.  This  uptake  and 
transport  modeling  uses  empirical 
biotransfer  factors.  These  factors  are 
based  on  the  methodologies  and 
equations  in  the  April  1997  internal 
review  draft  nf  the  Mptbodohgv  for 
Assessing  Health  Risks  Associated  with 
Multiple  Exposure  Pathways  to 
Comhustor  Emissions  (I'.S.  EPA.  1997- 
f).  commonly  referred  to  as  the  Indirect 
Exposure  .Methodology  (lEM).  The  food 
chain  methodologies  and  equations  as 
implemented  for  HWIR99  are  described 
in  the  docket  (US  EPA.  1999-al.  1999- 
am.  and  1999-ap). 

F.  Which  Receptors  Did  EPA  Model 
When  Assessing  Exposure  to  the  HWIR 
Exempt  Waste? 

1.  Which  human  receptors  did  EPA 
model?  We  modeled  four  rec:eptor  types: 
residents,  home  gardeners,  farmers  (beef 
and  dairy)  and  recreational  fishers. 
Some  of  these  rec:eptor  types  overlap;  a 
resident,  gardener,  or  farmer  could  also 
be  a  recreational  fisher,  and  the  farmer 
could  be  a  beef  farmer,  dairy  farmer,  or 
both.  For  each  receptor  tvpe.  we 
evaluated  exposures  to  four  age  cohorts: 
ages  1-5;  ages  6-12;  ages  13-19;  and 
older  than  age  19. 

Some  of  the  modeled  receptors  might 
be  exposed  through  several  pathways, 
some  might  only  be  exposed  through 
one  pathway,  and  some  might  not  be 
exposed  at  all  to  any  pathway.  Receptor 
are  evaluated  for  exposures  with  respect 
to  chemicals  present  in  ambient  air 
(both  vapors  and  particles),  soils, 
groundwater,  fruits  and  vegetables,  beef 
and  dairy  products,  and  fish.  .Annual 
exposures  are  chemical  and 
environmental  setting  specific  and  are 
estimated  to  occur  for  up  to  10.000  vears 
f)r  when  the  chemical  concentration  in 
a  particular  media  (for  example, 
groundwater)  decreases  to  less  than  one 
percent  of  the  maximum  concentration 
for  that  media. 

Residents  breathe  contaminated  air 
and  ingest  contaminated  soil  (as  an 
incidental  contamination  of  hands  or 
foods).  A  subset  of  residents  have 
private  drinking  water  wells  and  are 
exposed  to  contaminated  groundwater 
through  both  direct  drinking  water 
ingestion  and  inhalation  through 
showering.  Those  on  public  water 
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supply  are  assumed  to  have  treated 
water  that  meets  all  drinking  water 
standards.  We  used  the  1990  U.S. 
Census  block  sur\'ey  data  to  estimate  the 
number  of  residents  and  their  ages 
within  two  kilometers  of  each  of  the  201 
sites  evaluated. 

Home  gardeners  are  residents  who  are 
also  exposed  to  contaminated 
homegrown  fruits  and  vegetables.  We 
estimated  the  percentage  of  the  entire 
population  within  two  kilometers  of  the 
waste  management  unit  that  are  home 
gardeners  based  on  national  data 
presented  in  EPA's  Exposure  Factors 
Handbook  (EFH)  (U.S.  EPA.  1997-d). 

Farmers  are  exposed  through 
inhalation  of  ambient  air,  inhalation  of 
shower  air,  ingestion  of  groundwater. 
ingestion  of  soil,  and  ingestion  of  fruits 
and  vegetables.  In  addition,  beef  farmers 
are  exposed  through  ingestion  of  beef 
and  dairy  farmers  are  exposed  through 
ingestion  of  milk.  We  estimated  the 
numbers  and  types  of  farms  and  farmers 
within  the  two-kilometer  area  of  interest 
from  a  combination  of  the  1990  Census 
data  (U.S.  Bureau  of  the  Census,  1990), 
Geographic  Information  Retrieval  and 
Analysis  System  (GIRAS)  land  use  data, 
and  countv-level  census  agricultural 
data  (U.S.  EPA.  1994).  We  averaged  the 
1987  and  1992  Census  of  agricultural 
data  to  approximate  1990  (for 
consistency  with  the  population 
census). 

Recreational  fishers  have  the  same 
exposures  as  either  the  resident,  the 
home  gardener  or  the  farmer,  but  are 
also  exposed  through  fish  ingestion.  The 
number  of  recreational  fishers  at  each 
site  was  estimated  from  the  1990  Census 
data  (U.S.  Bureau  of  the  Census.  1990) 
and  state-level  information  from  the 
U.S.  Fish  and  Wildlife  Service  National 
Wildlife  Survey  (U.S.  F&WS,  1991). 
Infants  are  assumed  to  be  exposed 
through  mother's  contaminated 
breastmilk.  For  infant  exposure  through 
breastmilk.  the  maternal  exposure 
through  all  pathways  was  summed.  The 
mother  is  assumed  to  be  an  adult  (as 
opposed  to  a  teenager)  for  the  purpose 
of  calculating  maternal  dose  in  the 
infant  breastmilk  pathway.  The  current 
methodology  for  infant  exposure  would 
apply  only  to  dioxin  and  dioxin-like 
chemicals.  We  invite  comment  on  this 
approach  and  whether  it  should  he 


applied  to  other  chemicals  in  the 
assessment. 

For  each  of  the  receptor  types,  we 
estimated  carcinogenic  risks  assuming  a 
nine-year  exposure  duration  based  on 
average  exposure  during  tliis  period. 
Nine  years  is  the  median  residence 
duration  of  the  distribution  for  all  ages 
as  reported  in  the  Exposure  Factors 
Handbook  (U.S.  EPA.  1997-d).  That  is, 
half  the  population  would  be  exposed 
for  less  than  nine  years  and  half  for 
greater  than  nine  years.  Aging  of  cohorts 
into  subsequent  cohort  age  classes,  and 
their  differing  exposures,  is  included. 
For  each  receptor  location,  human  risk 
is  estimated  by  aggregating  exposure 
pathways,  when  appropriate.  The  aging 
of  a  cohort  into  the  subsequent  cohort 
age  category(s).  and  the  resulting 
differences  in  exposure,  is  included  in 
this  average  calculation.  For  non-cancer 
risk  calculations,  exposure  is  assumed 
to  vary  annually:  we  did  not  use  a 
longer  averaging  period.  Therefore,  a 
single  high  year  of  maximum  exposure 
would  not  be  "diluted"  by  a  multi-year 
averaging  period.  That  is,  we  estimated 
non-cancer  hazard  quotients  based  on 
the  maximum  annual  average 
concentration.  This  is  a  conservative 
approach  which  might  overestimate 
risks.  The  exposure  and  risk 
methodologies  are  described  in  the 
Background  Document  for  the  Human 
Exposure  Module  for  the  HWIR99  3MRA 
Model  (U.S.  EPA,  1999-aj)  and 
Background  Document  for  the  Human 
Risk  Module  for  the  H\VIR99  3MRA 
Model  (U.S.  EPA,  1999-ak), 
respectively. 

The  use  of  the  maximum  one  year 
concentration  for  estimation  of  non- 
cancer  hazard  quotients  introduces  a 
potential  bias  when  exposure  to  the 
constituent  is  associated  with  chronic 
effects  from  long-term  exposure.  The 
annual  average  concentration  will  tend 
to  overesdmate  risk,  as  RfDs  and  RfCs 
for  chronic  effects  are  based  on  lifetime 
average  exposure.  On  the  other  hand, 
use  of  the  annual  average  concentration 
will  tend  to  underestimate  risk  for 
developmental  toxicity.  In  this  case, 
annual  average  concentrations  might 
mask  higher  short-term  peak  exposures 
resulting  in  an  underestimation  of  the 
effective  HQ  (primarily  for  women  of 
child-bearing  age).  EPA's  noncancer 


toxicity  assessment  methodology, 
however,  tends  not  to  attach  a  great  deal 
of  significance  to  specific  endpoints 
observed  in  test  animals,  as  a  general 
concordance  of  effects  among  species 
has  not  been  demonstrated.  The  entire 
body  of  evidence  must  be  evaluated  in 
each  case  in  order  to  determine  whether 
specific  effects  are  likely  in  humans. 

We  estimated  exposures  for 
residential  receptors  (residents  and 
home  gardeners)  at  a  single  location  in 
each  of  the  census  blocks  in  the  2- 
kilometer  study  area,  and  for  farmers  H 
a  single  farm  in  each  of  the  census  block 
groups  in  the  2-kilometer  study  area. 
Recreational  fisher  exposures  are 
calculated  and  averaged  across  up  to 
three  randomly  selected  waterbodies 
over  the  entire  study  area.  The  random 
selection  of  waterbodies  is  made  once 
for  recreational  fishers  who  are 
residential  receptors,  and  once  for 
recreational  fishers  who  are  farmers.  We 
assumed  that  human  receptors  both 
reside  and  work  at  the  receptor  location 
identified  for  them  during  site 
characterization.  This  assumption  might 
overestimate  or  imderestimate  exposure 
to  an  unknown  degree  and  bias,  because 
it  is  possible  that  individuals  might 
reside  at  the  identified  location  within 
the  study  area,  but  commute  to  work 
areas  outside  of  the  study  area,  or  could 
commute  to  more  highly  contaminated 
areas  within  the  study  area. 

For  each  receptor  type,  we  estimated 
only  the  incremental  exposures,  risks, 
and  hazards  quotients  for  a  chemical. 
We  did  not  consider  background 
exposures  from  natural  or  other  man- 
made  sources.  For  cancer  risks,  we 
assumed  lifetime  exposure  risks  are  in 
direct  proportion  to  the  fraction  of  a 
lifetime  actually  exposed  (that  is,  350  of 
365  days  per  year  (15  days  away  per 
year)  for  each  year  of  the  exposure 
duration.  We  did  not  consider  additive, 
synergistic,  or  antagonistic  effects 
among  multiple  chemicals.  This 
assumption  might  overestimate  or 
underestimate  exposure  to  an  unknown 
degree  and  bias.  In  addition,  we  did  not 
consider  age-specific  differences  in 
exposure  responses:  that  is.  we  did  not 
vary  cancer  slope  factors  with  cohort 
age. 


Table  5.—  HWIR  Receptor  Types  and  Exposure  Pathways 


Inhalation 

Soil  Ingestion    

Groundwater  Ingestion 

Inhalation  Ounng  showering  .. 
Fruit  and  vegetable  ingestion 


Resident 


Home        I 
gardener 


X 

X 

X  (subset) 
X  (subset) 


X 

X 

X  (subset) 
X  (subset) 
X 


Farmer 


X 

X 

X  (subset) 
X  (subset) 
X 


Fistier 


X. 
X. 

X  (subset). 

X  (subset). 

I  X  (subset). 


Intants 


Table  5  —  HVVIR  Receptor  Types  and  Exposure  Pathways— Continued 


Beef  and/or  milk  Ingestion 

Fish  ingestion    

Breast  milk  ingestion 


Resident 


Honne 
gardener 


Farmer 


Fisher 


X  (subset). 
X. 


Infants 


2,  How  uprp  human  exposures 
ps/uruifpf/''  VVp  estimated  the 
cfintammant  exposure  that  human 
receptors  incur  (mass  of  contaminant 
per  mass  of  body  weight)  based  on 
simulatoni  concentrations  in  the  various 
environmental  media  or  food  items, 
pathwav-specific  ingestion  or  inhalation 
rates,  and  receptor  cohort-specific  body 
vveit^hts.  Exposure  factors  (for  example. 
intake  rates,  residence  duration)  were 
fixed  for  all  receptors  of  a  given  type 
and  age  at  each  site.  With  the  exception 
nf  the  shower  inhalation  exposure,  the 
methodologies  and  equations  used  for 


the  exposure  calculations  are  from  the 
Methodology  for  Assessing  Health  Risks 
Associated  with  Multiple  Exposure 
Pathways  to  Combustor  Emissions  (U.S. 
EPA,  1997-f).  The  shower  inhalation 
algorithm  was  adapted  from  McKone 
(McKone.  1987).  All  methodologies  and 
equations  as  implemented  for  HVVIR99 
are  fully  described  in  the  technical 
background  document:  Human 
Exposure  Module:  Background  and 
Implementation  for  the  H\VIR99 
Multimedia,  Multipathway  and 
Multireceptor  Risk  Assessment  (3MRAI 
Model  (U.S.  EPA,  1999-aj). 


3.  Which  ecological  endpoints  did 
EPA  model'!'  We  defined  several 
ecological  assessment  endpoints  to 
evaluate,  based  on  the  management  goal 
of  protecting  terrestrial  and  aquatic 
ecosystems  from  HWIR  exempted  waste. 
The  assessment  endpoints  that  we  chose 
to  evaluate  are  shown  in  Table  b.  These 
endpoints  represent  the  general  trophic 
levels  within  a  food  web  and  are  broad 
enough  to  characterize  the  functionality 
and  trophic  level  interactions  within 
most  habitats.  In  addition,  these 
assessment  endpoints  generally  capture 
the  significant  biota  of  most  habitats. 


XablE  6  —ASSESSMENT  ENDPOINTS  CONSIDERED  FOR  THE  HWIR  ECOLOGICAL  ASSESSMENT 


Ecological  significance 


Assessment  endpoints 


Upper  trophic  level  consumers:  Top  recipi- 
ents of  Dioaccumulative  ctiemicals;  Rep- 
'esent  species  with  large  foraging  ranges; 
Represent  species  with  longer  life  spans. 


Species    represei^'    jmque    habitat    niches 
■;e  g      partiailv    aquatic    and    terrestrial): 
Some  species  are  sensitive  to  contaminant 
exposure 

Represents  base  foco  web  in  terrestrial  sys-  ] 
terns.   Habitat  vital   to   decomposers  and 
soil  aerators,  Proper  soil  community  func- 
tion related  to  nutnent  cycling. 

Priman/  producers  of  energy  in  ecosystems; 
Act  as  food  base  for  herbivores:  Able  to 
sequester  some  contaminants:  Can  act  as 
vectors  to  Dioaccumulatlon;  Constitute  a 
arge  fraction  of  the  earth's  biomass 

Highly  exposed  receptors  from  constant  con- 
tact with  contaminated  media  Act  as  vec- 
tors to  transfer  contaminants  to  terrestrial 
species 

Provide  habitat  for  reproductive  lifestages 
(eg  ,  eggs,  larval  forms);  Habitat  for  key 
invertebrate  species:  Act  to  process  nutri- 
ents and  decompose  organic  matter. 

Primary  producers  of  energy  in  the  aquatic 
system;  Base  food  source  in  the  aquatic 
system  Can  act  to  sequester  contami- 
nants from  the  water  column;  Act  as  sub- 
strate for  other  organisms  in  ttie  water  col- 
umn (eg,,  penphyton) 


Viable  mammalian 
wildlife  populations. 


Viable  avian  wildlife 
populations. 


Viable  amptiiblan  and 
reptile  wildlife  popu- 
lations ("herps"). 


Example 


Charactenstic 


Measure  of 
effect 


Sustainable  soil  com- 
munity structure  and 
function. 


Maintain  primary  ter- 
restrial producers 
(plant  community). 


Sustainable  aquatic 
community  structure 
and  function. 

Sustainable  benttiic 
community  stnjcture 
and  function. 

Maintain  primary 
aquatic  producers 
(algal  &  plant  com- 
munity). 


Deer  mouse,  meadow 
vole,  red  fox. 


Red-tailed  hawk. 
northern  bobwhite 


Frog,  newt,  snake,  tur- 
tle. 


Nematodes,  soils 

mites,  springtaiis. 
annelids,  arthropods. 


Soy  beans,  alfalfa  n,e 
grass. 


Fish  (salmonids), 
aquatic  inverte- 
brates (daphnids) 

Protozoa,  flat  worms, 
ostracods. 


Algae  and  vascular 
aquatic  plants 


Reproductive  and  de- 

veiopmentai  suc- 
cess 


Reproductive  and  de- 
velopmental suc- 
cess 


Reproductive  and  de- 
velopmental suc- 
cess. 


Growth.  Survival,  ana 
reproductive  suc- 
cess. 


Growth,  yield  germi- 
nation 


Growth,  survival,  re- 
productive success. 


Growth,  survival,  re- 
productive success. 


Growth,  m.ortality,  bio- 
mass  root  length. 


Chrome  or  subchronic 
MOAEL(S)  or 
LOAEL(s)  for  devel- 
opmental and  repro- 
ductive effects. 

Chronic  or  subchronic 
NOAEL(s^  or 
LOAEL(s)  for  devel- 
opmental and  repro- 
ductive effects 

Chronic  or  subcnronic 
NOAEL(s)  or 
LOAEL(s)  for  devel- 
opmental and  repro- 
ductive effects 

95°o  of  species  below 
no  effects  con- 
centration at  50th 
percentile  con- 
fidence inten/ai 

10th  percentile  from 
LOEC  data  distribu- 
tion 


Ambient  water  quality 
critena  (AWQC)  for 
aquatic  life  (95°o 
species  protection). 

10th  percentile  from 
LOEC  data  distribu- 
tion, 

EC;.,  for  algae,  lowest 
LOEC  for  aquatic 
plants. 
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Our  first  step  for  selecting  ecological 
receptors  was  to  identify'  the  habitats 
that  might  exist  near  a  site.  We  collected 
GIR.'IS  land  use  maps.  National  Wetland 
Inventory  maps,  and  National  Wildlife 
Refuge  maps  to  plot  the  types  of  land 
uses  around  the  sample  sites.  We  then 
delineated  habitats  within  two 
kilometers  of  the  waste  management 
unit  to  identify  the  habitats  around  the 
site.  We  identified  subclasses  of 
terrestrial  habitats,  aquatic  habitats,  and 
wetlands  based  on  the  regional  location 
of  the  site.  A  detailed  description  of  the 
subclasses  considered  is  found  in  the 
background  document  (US  EPA.  1999- 
an).  We  then  used  the  habitat 
description  and  regional  location  to 
identify  potential  receptors  for  each  site- 
based  habitat. 

The  second  step  in  the  process  was  to 
assign  receptors.  Based  on  the  ecological 
assessment  endpoints.  we  sought  to 
capture  the  range  of  organisms  that 
might  reside  in  a  specific  habitat  and 
represent  the  functions  and  trophic 
levels  typically  present  in  that  habitat. 
Thus,  we  modeled  a  suite  of  receptors 
that  represent  various  trophic  levels 
within  terrestrial,  aquatic,  and  wetland 
habitats.  The  receptors  that  we 
evaluated  included:  soil  communities, 
terrestrial  plant  communities. 
mammalian  populations,  and  avian 
populations  for  terrestrial  habitats;  and 
sediment  communities,  aquatic  plant 
communities,  aquatic  communities, 
amphibian  populations,  mammalian 
populations,  and  avian  populati(ms  for 
aquatic  habitats.  For  wetlands,  we 
assigned  groups  of  these  aquatic  and 
terrestrial  receptors  based  on  the  type  of 
wetland  present  at  a  site,  in  an  effort  to 
make  the  assessment  site-based,  we 
used  information  on  the  location  of  the 
site  to  identify-  the  receptors  that  might 
otxupy  different  functions  or  trophic 
levels.  The  list  of  receptors  bv  habitat  is 
found  in  the  background  document 
(U.S.  EPA,  1999-an).  The  description  of 
the  ecological  risk  mpthodologies  are 
described  fully  in  the  Background 
Dorument  for  the  Ecological  fl/sA 
Module  for  the  HWIH99  3MRA  Model 
(U.S.  EPA.  1999-ao). 

4.  How  were  ecological  exposures 
estimated?  Similar  to  estimating  human 
receptor  e.xposures.  we  estimated 
ecological  receptor  exposures  based  on 
simulated  contaminant  concentrations 
in  the  various  environmental  media  and 
food  items,  pathway-specific  ingestion 
rates,  and  receptor  type-specific  body 
weights,  .^n  inhalation  pathwav  was  not 
considered  for  ecological  receptors.  The 
methodologies  and  equations  used  for 
exposure  estimates  are  fully  described 
in  the  technical  background  documents: 
Ecological  Exposure  Module: 


Background  and  Implementation  for  the 
H\VIR99  Multimedia,  Multipathway  and 
Multireceptor  Risk  Assessment  (3MRA) 
Model  (U.S.  EPA.  1999-an). 

X\1I.  What  Are  the  Results  of  the 
Current  Version  of  the  Risk  Assessment? 

The  risk  assessment  is  designed  to 
-produce  chemical-specific  distributions 
of  cancer  risks  or  hazards  to  humans 
and  ecological  receptors  living  in  the 
vicinity  of  industrial  waste  sites  that 
could  manage  HWIR  exempted  wastes 
throughout  their  operating  life.  For  each 
site  and  waste  concentration,  the  model 
can  generate  risks  for  each  receptor 
location  and  then  sums  the  number  of 
receptors  that  fall  within  a  specified  risk 
range  (bin)  to  get  the  distribution  of 
risks  for  the  population  at  each  site.  We 
can  use  the  distribution  of  risks  at  a  site 
to  determine  whether  a  site  is  protected 
based  on  the  percentage  of  the 
population  protected,  a  specified  cancer 
risk  or  hazard  level,  and  the  initial 
concentration  in  waste.  The  model  then 
uses  these  data  to  generate  a  percentile 
distribution  based  on  the  number  sites 
protected  at  a  specified  risk  level  for 
each  waste  concentration  to  generate  the 
national  distribution. 

These  results  are  evaluated  over  a 
10,000  year  period  of  exposure.  This 
time  frame  applies  mainly  to  the 
groundwater  pathway,  since  receptors 
are  exposed  to  chemicals  via  other 
pathways  much  sooner.  Evaluating  peak 
doses  over  this  time  horizon  allows  the 
model  to  capture  the  slow  movement  of 
certain  chemicals  through  the 
subsurface.  Although  the  time  frame  for 
such  travel  might  be  long,  such 
contamination  could  be  a  serious 
problem  when  the  chemical  reaches  the 
receptor  wells  (see,  for  example,  the 
discussion  at  63  FR  42157). 

Many  of  the  commenters  to  the  1995 
HWIR  proposal  felt  that  it  would  be 
more  reasonable  to  use  a  1.000  year  time 
frame  because  of  the  uncertainty 
involved  in  modeling  so  far  into  the 
future.  Land  use  patterns,  climate, 
environmental,  other  exposure 
assumptions  and  technologv  would  be 
expected  to  change  over  10.000  years. 
but  we  cannot  predict  what  the  world 
will  be  like  then. 

Other  commenters  to  the  1995 
proposal  felt  that  uncertaintv 
surrounding  the  modeling  effort  should 
lead  EPA  to  choose  a  time  period  on  the 
order  of  10.000  years  to  ensure  that 
human  health  is  protected.  Particularly 
for  chemicals  that  do  not  degrade,  the 
issue  is  less  which  generation  would 
bear  the  risk  of  exposure  to  a  chemical 
than  the  magnitude  of  risk  that  would 
be  experienced  once  the  contamination 
does  reach  a  drinking  water  well.  A 


comparison  of  results  from  the  1995 
modeling  effort  suggests,  for  certain 
chemicals,  a  difference  in  exemption 
concentrations  of  over  an  order  of 
magnitude  depending  upon  whether 
1,000  or  10.000  years  was  chosen  (60  FR 
66373).  Modeling  for  other  hazardous 
waste  identification  purposes  has  found 
peak  concentrations  of  dioxin  and 
arsenic  to  occur  1.500  and  8,800  years 
after  the  assumed  operating  life  of  the 
disposal  unit  (64  FR  46492  and  64  FR 
46507).  There  might  also  be  some 
uncertainty  regarding  when  the  peak 
concentration  occurs,  and  the  selection 
of  a  longer  time  frame  increases  the 
chance  that  peaks  are  considered  in  the 
assessment.  We  request  comment  on  the 
time  period  over  which  exposure  at  a 
receptor  should  be  evaluated. 

The  risk  assessment  is  also  designed 
to  generate  results  that  allow  risk 
managers  the  flexibility  to  consider  the 
results  based  on  several  risk  descriptors. 
The  risk  descriptors  for  the  human 
health  risk  and  ecological  risk  are 
discussed  below. 

For  the  human  health  assessment,  the 
model  calculates  the  aggregate  risk  or 
hazard  from  multiple  exposure 
pathways  that  occur  simultaneously  at 
the  receptor  location  to  generate  the 
distribution  of  individual  risks.  For 
carcinogenic  effects,  we  chose  seven 
risk  bins  ranging  from  less  than  1x10   * 
to  greater  than  IxlO    ^  to  generate  the 
distribution  For  human  health  hazard 
quotients,  we  chose  four  hazard  bins 
ranging  from  less  than  0.1  to  greater 
than  10  The  model  can  generate  results 
for  three  distance  rings,  including 
within  500  meters,  within  1000  meters, 
and  within  2000  meters.  The  model  can 
also  generate  results  for  12  exposure 
pathways,  including  total  ingestion  and 
inhalation,  total  ingestion,  total 
inhalation,  total  groundwater  ingestion 
and  shower  inhalation,  air  inhalation, 
shower  inhalation,  groundwater 
ingestion,  soil  ingestion,  crop  ingestion, 
beef  ingestion,  dairy  ingestion,  and  fish 
ingestion.  In  addition,  the  model  can 
disaggregate  the  results  by  five  receptor 
types:  all  receptors,  residents,  gardeners, 
farmers,  and  fishers.  Finally,  the  results 
can  be  queried  by  three  age  cohorts:  all 
ages,  children  12  and  under,  and  adults 
1 3  and  over. 

For  the  ecological  assessment,  we 
calculate  impacts  to  ecological  receptors 
using  the  same  general  methodology, 
but  we  evaluate  impacts  to  populations 
or  communities  of  ecological  receptors 
rather  than  to  individuals.  For  each  site, 
the  model  generates  a  distribution  of 
hazard  quotients  (HQ)  by  receptor  and 
sorts  the  receptors  into  one  of  four 
hazard  bins,  ranging  from  less  than  0.1 
to  greater  than  10.  The  model  uses  the 
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receptor  results  to  evaluate  impacts  to 
several  attributes  of  habitats,  including 
three  habitat  groups  (terrestrial,  aquatic. 
rind  vvt'tldnd),  H  habitat  types  (for 
example,  forest,  lake,  river),  nine 
receptor  groups  (for  example,  mammals, 
aquatic  biota,  terrestrial  plants),  and  five 
trophic  levels  (for  example,  producers, 
top  predators)  The  model  generates 
results  for  each  of  the  attributes  by  three 
distance  categories:  within  1000  meters. 
bt'tvveen  1000  and  2000  meters,  and 
within  2000  meters.  In  addition,  the 
model  also  generates  results  for  the 
evaluation  of  some  combinations  of 
these  attributes,  including  impacts  by 
habitat  group  tmd  tr(jphic  level,  and  by 
habitat  group  and  receptor  group. 

Numerical  results  for  acrylonitrile  are 
presented  in  the  risk  characterization 
technical  background  document  as  an 
example  of  the  tvpes  of  results  the 
model  will  generate  (U.S.  EPA,  1999-as). 
.-\t  this  time,  we  have  not  completed 
final  testing  of  the  software  system. 
Therefore,  the  use  and  interpretation  of 
the  results  must  be  limited.  The  results 
should  be  viewed  as  representing  the 
capabilities  of  the  model  with  respect  to 
the  types  of  information  that  the  model 
can  produce.  The  numbers  are  likely  to 
change  after  adflitinnal  diagnostic 
testing  and  final  testing  of  the  software 
system. 

The  software  system  has  been 
designed  and  implemented  with  a 
strong  focus  on  Qualitv  Assurance  and 
Quality  Control  (QA/QC).  The  software 
svstem  is  comprised  of  three  primary 
components;  the  site-based  databases. 
the  svstem  software,  and  the  modules 
for  performing  the  required  exposure 
and  risk  assessments.  The  system 
software  organizi^s  the  waste  site 
information  and  prepares  individual 
datasets  that  are  used  to  simulate 
contaminant  release,  multimedia  fate 
and  transport,  and  human  and 
ecological  exposure  and  risk.  The 
svstem  software  also  manages  the 
execution  of  the  numerous  modules  that 
simulate  specifii  steps  in  the  risk 
assessment  process  (e.g.,  source  release, 
surface  water  fate  and  transport, 
ecological  riskl  The  software 
development  steps  that  we  followed 
(and  that  address  QA/QC)  include: 

•  Software  system  design  is  based  on 
detailed  and  peer  reviewed  HWIR 
Assessment  Methodology. 

•  Software  system  is  designed  using 
object-oriented  design  principles  and 
utilizing  existing  EPA  models  (ISCST. 
EXAMS.  EPACMTP). 

•  Detailed  svstem  specifications  are 
documented  and  reviewed  before 
software  coding  is  initiated. 


•  Data  dictionaries  are  developed  to 
fully  define  (and  constrain)  each  data 
item  that  is  shared  within  the  system. 

•  Database  development  is  designed 
and  executed  in  close  coordination  with 
software  system  development 

•  Individual  developers  design  and 
conduct  first  level  testing  of  all  code 
before  assimilation  into  the  larger 
software  system. 

•  System  software  and  component 
modules  are  assimilated  into  a  unified 
system  with  extensive  testing  of 
information  flow  and  related  data 
integrity. 

•  Execution  of  an  initial  "technical" 
V  erification  (i.e.,  tracking  the  actual 
numbers  through  the  system)  of  the 
software  system  using  a  single 
combination  of  waste  site,  chemical, 
and  waste  unit  type. 

•  Execution  of  limited  "production" 
runs  using  a  subset  of  the  total  number 
of  waste  site/chemical/ waste  unit  type 
combinations.  Production  runs  are 
oriented  toward  producing  exemption 
levels. 

•  Execution  of  initial  full  scale 
production  runs  (i,e.,  using  all  site/ 
chemical/waste  unit  type) 
combinations, 

•  Execution  and  documentation  of 
final  tests  for  individual  components  of 
the  software  system.  (This  step  has  been 
delayed  due  to  the  extended  nature  of 
the  development  process  and  overall 
project  schedule.) 

•  Execution  of  second  full  scale 
production  runs  (i.e..  the  runs  that 
would  produce  the  exemptions  levels). 

We  are  providing  the  entire  software 
system  (with  documentation)  and  a  list 
of  software  errors  that  we  have 
identified  in  the  docket.  We  request 
comment  on  the  system,  including  the 
specifics  of  any  errors  that  are 
identified. 

A.  What  Are  The  Major  Strengths  of  the 
Risk  Assessment? 

The  HWIR  risk  assessment  has  several 
major  strengths.  These  strengths  are 
associated  with  the  development  of  the 
3MRA  Model  and  associated 
components,  the  data  collection 
approach  selected  to  implement  the 
regional  site-based  approach,  and  the 
testing  and  quality  assurance  process 
followed  during  both  the  developmental 
and  implementation  phases  of  the 
assessment  in  order  to  ensure  the 
accuracy  and  usefulness  of  the 
information  produced. 

A  key  strength  of  the  risk  assessment 
is  the  3MRA  Model.  The  model,  when 
fully  operational,  will  represent  a  state- 
of-the-art  software  system  designed  to 
implement  our  assessment  strategy  The 
model  is  an  integrated,  multimedia. 


multiple  exposure  pathway,  and 
multiple  receptor  risk  assessment  tool 
that  evaluates  impacts  to  human  and 
ecological  receptors.  The  model 
addresses  concerns  raised  with  earlier 
efforts  in  the  foiiowing  ways: 
implementing  a  probabilistic  approach 
to  develop  chemical-specific  national 
distributions  of  risks;  maintaining  mass 
balance  partitioning  within  each  source: 
incorporating  fate  and  transport 
components  that  manage  chemical 
loadings  simultaneously  from  multiple 
environmental  media;  evaluating  a 
receptor's  exposure  through  multiple 
pathways  simultaneously:  evaluating 
ecological  impacts  at  a  suite  of 
representative  habitats  for  terrestrial, 
aquatic,  and  wetland  systems;  and 
accounting  for  various  degradation 
losses,  including  hydrolysis,  aerobic, 
anaerobic,  and  activated  solids 
biodegradation. 

In  selecting  the  fate  and  transport 
models  incorporated  into  the  3MRA 
Model,  we  considered  which  state-of- 
the-science  models  would  be 
appropriate  for  this  national  scale 
assessment.  For  example,  the  air  models 
that  we  considered  ranged  in 
complexity  from  regional-scale  to 
simple,  local-scale,  box  models. 
Currentlv  available  regional-scale 
models  do  not  provide  estimates  at  a 
fine  enough  scale  for  use  in  our 
assessment.  On  the  other  hand,  box 
models  tend  to  be  sensitive  to  the  size 
of  the  box  and  do  not  provide  any 
spatial  resolution  in  the  estimates.  The 
air  mode!  we  ultimately  selected,  the 
Industrial  Source  Complex-Short  Term 
(ISCST3)  model,  is  a  steady-state. 
Gaussian  plume  model  with  an  area 
source  algorithm  appropriate  for  the 
types  of  sources  included  in  the 
analysis.  This  model  has  undergone 
peer  review  and  various  versions  have 
been  used  in  a  large  number  of  our 
regulatory  analyses.  Similar  decisions 
were  made  for  the  groundwater  and 
surface  water  modules. 

In  addition  to  existing  state-of-the- 
science  media  transport  models,  we 
developed  new  modeling  approaches  for 
the  sources  included  in  our  analysis. 
These  models  were  designed  to  address 
comments  received  from  the  public  and 
the  SAB  on  the  HWIR95  source  models. 
We  believe  the  models  provide  a  more 
accurate  simulation  of  contaminant 
release  to  all  media.  For  example,  we 
incorporated  the  following  features  into 
our  models:  estimating  chemical  mass 
losses  through  different  pathways 
simultaneously,  which  allows  a  true, 
multipathway  exposure  and  risk 
estimate:  maintaining  mass  balance: 
estimating  chemical  concentrations  as  a 
function  of  time  and  depth:  including 
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chemical  mass  losses  such  as 
volatilization,  leaching,  biodegradation, 
and  hydrolysis;  and  simulating  the 
effects  of  sediment  accumulation  on  the 
infiltration  rate  in  surface 
impoundments  is  modeled. 

We  also  developed  a  set  of  food  chain 
models  that  reflect  the  current  state-of- 
the-science  in  plant  uptake  and 
bioaccumulation  of  chemicals  in  plants 
and  animals.  Although  the  farm  food 
chain  and  terrestrial  food  web  are 
similar  to  those  used  in  HWIR95,  each 
has  been  updated  to  reflect  the  current 
thinking  with  regard  to  specific 
chemical  classes.  The  aquatic  food  web 
model  is  also  newly  developed  and 
reflects  the  latest  thinking  with  regard  to 
bioaccumulation  and  biomagnification 
of  different  types  of  chemicals  in 
aquatic  systems. 

Some  of  the  major  improvements 
made  in  the  area  of  the  human  exposure 
and  risk  include:  GIS  applications  for 
receptor  locations  and  characteristics; 
management  of  exposure  time  series 
including  discontinuous  exposures 
across  multiple  pathways:  aging  across 
cohorts  based  on  exposure  durations; 
and  determination  of  critical  risk  time 
periods.  These  areas  have  improved  our 
ability  to  characterize  national  scale 
risks. 

We  have  also  made  improvements  in 
our  ecological  assessment.  The 
resolution  of  the  assessment  goes 
beyond  the  generic  systems  used  in 
HWIR95  and  now  includes  a  suite  of 
representative  habitats  for  terrestrial. 
aquatic,  and  wetland  systems.  The 
habitats  are  intended  to  reflect  the 
variability  of  ecological  systems  across 
the  United  States  and  provide  a  context 
for  selecting  appropriate  receptors  at 
each  site.  Each  habitat  is  characterized 
by  site-based  data  such  as  habitat 
boundaries  and  "common"  species  and 
romiiiunities  associated  with  that 
habitat.  Over  50  representative  species 
of  birds,  mammals,  amphibians,  and 
reptiles  are  included.  In  addition. 
simple  food  webs  are  constructed  that 
indicate  the  major  trophic  levels  and 
functional  groups  expected  in  each  type 
of  habitat. 

Also,  although  the  comments  from  the 
independent  expert  peer  reviewers  of 
the  HWIR  3MRA  model  have  not  yet 
been  addressed,  EPA  has  reviewed  those 
comments  and  fhev  appear  to  be 
generally  supportive  of  the  overall 
modeling  methodology  and  approach. 
The  independent  expert  peer  reviewer 
comments  received  to  date  are  in  the 
docket  for  todav's  proposed  rule.  Both 
the  peer  review  comments  arid  the 
public  comments  will  be  addressed 
prior  to  a  final  rulemaking. 


Another  strength  for  H\VIR99  is  the 
use  of  an  overall  database  that  provides 
site-based  and  regional  specific  data  for 
a  statistically  representative  set  of 
industrial  sites  across  the  U.S.  By 
selecting  a  statistical  sample,  we  can  use 
this  subset  of  facilities  to  extrapolate  our 
results  to  all  the  industrial  facilities  that 
have  the  types  of  the  waste  management 
units  we  evaluated.  These  data  provide 
us  a  more  realistic,  rather  than 
hypothetical,  insight  with  respect  to 
location  of  human  and  ecological 
receptors  in  the  vicinity  of  the  facilities. 
For  humans,  we  also  have  data  on  the 
number  of  people  at  various  locations, 
their  age  distribution,  and  a  variety  of 
other  characteristics.  However,  as  noted 
in  the  preamble  discussions  on  data 
uncertainties  (Section  XVII. B)  and  the 
surface  water  module  (Section  XVI.E.4). 
we  recognize  that  we  were  not  able  to 
directly  measure  many  facility/site 
characteristics  (for  example,  depth  to 
groundwater;  aquifer  thickness; 
hydraulic  conductivity:  location  of 
wells;  type  of  ecological  receptors: 
behavioral  characteristics  of  receptors) 
at  each  representative  site  to  estimate 
risk.  We  addressed  these  limitations  by 
using  regional  and  national  data  that 
might  underestimate  or  overestimate  a 
chemical's  movement  through  the 
environment  and  the  resulting 
exposures  and  risks,  with  no  known 
general  bias. 

We  undertook  a  number  of  steps 
during  the  development  and 
implementation  phases  of  the  model 
and  examined  supporting  data  to  ensure 
the  model  would  produce  useful 
information.  We  developed  the  model 
under  a  documented  quality  assurance 
process  beginning  with  an 
.understanding  of  how  the  model  must 
perform  to  meet  the  needs  of  the  risk, 
assessment,  and  continuing  through  the 
design  of  the  model,  its  testing,  and 
implementation.  We  ensured  that  all 
components  of  the  model  interacted 
appropriately  by  specif\'ing 
requirements  that  each  component  had 
to  meet,  including  consistency  of 
assumptions  and  data  transfer  between 
components.  Each  component  was 
thoroughh  tested  and  documented  by 
the  developer.  We  revised  program 
code,  documentation,  and  design 
specifications  to  resolve  issues  found 
during  testing.  We  had  or  will  have  each 
component,  as  well  as  the  overall 
model,  independently  tested  to  ensure 
that  the  model  functions  as  the 
developer  intended.  Finally,  all  of  the 
databases  and  underlying  data  went 
through  a  quality  assurance  protocol  to 
ensure  that  data  were  correctly  obtained 
from  the  original  source,  entered  in  the 


appropriate  database,  and  properly 
transferred  to  the  3MRA  model  prior  to 
implementation. 

B.  What  Are  the  Major  Limitations  of 
The  Risk  Assessment? 

The  risk  assessment  has  inherent 
limitations  because  of  the  complexity 
associated  with  simulating  the  behavior 
of  a  chemical  moving  through  the 
environment  from  disposal  in  a 
management  unit,  to  exposure  media, 
and  subsequent  impacts  on  receptors. 
As  explained  below,  limitations  also 
result  from  the  amount.  t\'pe.  and 
quality  of  the  data  used  in  our 
assessment,  the  set  of  exposure 
pathways  evaluated,  and  the  types  of 
waste  management  units  considered.  In 
addition,  both  computational  and 
resource  constraints  experienced  during 
the  development  and  implementation  of 
the  assessment  limited  our  effort.  We 
did  not  evaluate  the  impacts  from  either 
one-time  or  intermittent  disposal  of  a 
waste,  or  the  catastrophic  release  of 
potentially  exempt  waste  from  the 
failure  of  a  management  unit.  We  were 
not  able  to  directly  measure  facility/site 
characteristics  (for  example,  unit  area 
and  volume;  depth  to  groundwater; 
aquifer  thickness;  hydraulic 
conductivity;  location  of  wells;  type  of 
ecological  receptors;  behavioral 
characteristics  of  receptors)  at  each 
representative  site  to  estimate  risk. 
Finally,  we  were  not  able  to  calibrate  or 
validate  our  model  with  known  data 
sets.  We  present  below  the  major 
limitations  related  to  resource 
constraints,  risk  modeling,  and  the  data 
used  for  the  modeling. 

1.  What  are  the  major  limitations 
resulting  from  computational  and 
resource  constraints? 

During  the  implementation  phase  of 
the  3MRA  Model,  we  were  limited  to 
running  a  single  "iteration"  of  the 
model  for  each  chemical  at  a  waste 
management  unit/site  combination  to 
develop  the  distribution  of  protected 
populations  and  sites  over  a  range  of 
five  waste  concentrations.  This  means 
that  for  parameters  for  which  we  had 
distributions,  we  selected  a  random 
value  for  each  parameter  for  each 
setting.  The  combination  of  the  selected 
values  defined  what  the  characteristics 
of  the  setting  were  for  the  estimation  of 
the  hazard  and  risk  distributions.  Each 
parameter  value  at  the  setting  remained 
fixed  during  the  iteration  over  the  range 
of  concentrations  evaluated.  While  onlv 
a  single  calculation  was  performed  at 
each  setting,  we  evaluated  multiple 
settings  for  each  chemical.  In  this 
manner,  we  account  for  uncertainty  and 
variability  across  the  representative 
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settings  of  possible  waste  management 
units  and  sites. 

Because  of  computational  constraints 
(that  is.  the  limited  amount  of  time  to 
run  the  model  during  the 
implementation  phase  of  the  risk 
assessment),  we  had  to  limit  the 
liurrttifni  of  the  chemicals  release  from 
a  waste  unit  to  a  maximum  of  200  years. 
(However,  once  released  from  the  unit, 
the  chemicals  are  modeled  for  10,000 
years  or  until  the  chemical 
concentration  decreases  to  one  percent 
of  the  maximum  concentration  in  each 
media,  whichever  comes  first.)  This 
constraint  affects  only  the  landfill  and 
land  application  units.  The  waste  pile  is 
assumed  to  be  removed  after  30  years, 
surface  impoundments  are  assumed  to 
he  clean  closed  after  50  years  (that  is  no 
further  release  after  closure)  and  aerated 
tanks  are  assumed  to  he  properly 
maintained  to  prevent  any  leakages  from 
occurring  during  their  operation. 

We  befieve  that  this  assumption 
would  have  little  impact  on  the 
potential  hazard  and  risk  results  for 
most  chemicals  that  are  highly  mobile 
in  environmental  media  and  do  not 
bioaccumulate  in  the  food  chain.  For 
li'Ss  mobile  chemicals,  for  example  most 
metals,  we  would  likely  underestimate 
the  amount  of  the  chemicals  released 
from  the  unit.  Based  on  preliminary 
sensitivity  analyses  for  a  less  mobile 
chemical  (arsenic),  less  than  one-quarter 
of  the  peak  mass  in  a  landfill  or  land 
application  unit  is  predicted  to  move 
from  the  unit  after  1,000  years.  For  a 
land  application  unit,  the  peak  surface 
water  load  was  not  attained  even  after 
1.000  vears.  even  though  the  surficial 
soil  concentration  in  the  unit  begins  to 
decrease  immediately  after  the  end  of 
the  operating  life  (40  years). 

I  What  are  the  major  uncertainties  of 
the  risk  modeling'  Uncertainty  analysis 
is  very  complicated  when  conducted  on 
multimedia  assessment  modeling 
effiirts.  The  issues  associated  with  how 
to  conduct  such  analyses,  whether  to 
conduct  quantitative  vs.  qualitative 
uncertaintv  analvses.  and  other  related 
i.-<sues  are  currfiUlv  being  debated 
within  the  scientific  community. 

Sources  of  uncertainty  in 
toxicological  benchmarks  include  one  or 
mure  of  the  following:  extrapolation 
from  laboratorv  animal  data  to  humans. 
variabilitv  of  response  within  the 
human  population,  extrapolation  of 
responses  at  high  experimental  doses 
under  controlled  conditions  to  low 
doses  under  highly  variable 
•  'in  ironmental  conditions,  and 
ailequacv  of  the  database  (number  of 
^tudies  a\ailahle.  toxic  endpoints 
e\  aluated,  exposure  routes  evaluated, 
sample  sizes,  length  of  study,  etc.). 


Toxicological  benchmarks  are  designed 
to  be  conservative  (that  is,  overestimate 
risk)  because  of  the  uncertainties  and 
challenges  associated  with  condensing 
toxicity  data  into  a  single  quantitative 
expression. 

Another  important  area  of  uncertainty 
involves  estimates  of  risks  to  children 
from  carcinogenic  compounds.  We 
estimated  the  risk  of  developing  cancer 
from  the  estimated  lifetime  average 
daily  dose  and  the  slope  of  the  dose- 
response  curve.  A  cancer  slope  factor  is 
derived  from  either  human  or  animal 
data  and  is  taken  as  the  upper  bound  on 
the  slope  of  the  dose-response  curve  in 
the  low-dose  region,  expressed  as  a 
lifetime  excess  cancer  risk  per  unit 
exposure.  However,  individuals 
exposed  to  carcinogens  in  the  first  few 
/ears  of  life  might  be  at  increased  risk 
of  developing  cancer.  We  modified  the 
exposxrre  factors  for  children  to  account 
for  differences  between  adult  and  child 
receptors  (for  example,  body  weight. 
exposure  duration).  We  did  not  adjust 
the  cancer  slope  factors  to  account  for 
age-specific  differences  in  exposure 
assumptions  (e.g..  body  weight). 
However,  we  recognize  that  significant 
uncertainties  and  unknowns  exist 
regarding  the  estimation  of  lifetime 
cancer  risks  in  children.  Methodologies 
for  estimating  environmental  threats  to 
children's  health  are  relatively  new. 
They  are  currently  being  debated  within 
the  scientific  community,  and  will 
continue  to  evolve.  The  underlying 
assumption  in  our  assessment  that 
cancer  risks  for  children  can  be 
calculated  the  same  as  cancer  risks  for 
adults  has  not  been  peer  reviewed. 

Non-cancer  effects  in  children  is  also 
an  area  of  uncertainty.  Non-cancer 
reference  doses  and  reference 
concentrations  for  children  are  based  on 
comparing  childhood  exposure,  for 
which  we  have  age-specific  data,  with 
adult  toxicity  measures,  where  adequate 
age-specific  dose-response  data  is 
lacking.  This  mismatch  results  in  a  large 
amount  of  uncertainty  in  the  estimation 
of  hazard  quotients  for  children.  This 
would  sometimes  result  in  an 
overestimation  of  children's  risk  and 
sometimes  in  an  underestimation.  This 
issue  is  still  under  investigation  in  the 
scientific  community  and  no  consensus 
has  been  reached. 

The  use  of  the  highest  annual  average 
concentration  for  estimation  of  non- 
cancer  hazard  quotients  introduces  a 
potential  upward  bias  on  the  hazard 
quotient,  as  most  non-cancer  toxicity 
benchmarks  are  based  on  lifetime 
average  exposure.  The  HWIR 
methodology  should  be  considered  to  be 
conservative  in  this  respect.  An 
exception  is  when  exposure  to  the 


chemical  is  associated  with 
developmental  effects,  which  can  result 
from  very  short-term  exposure.  In  this 
case,  annual  average  concentrations 
might  mask  higher  short-term  peak 
exposures  resulting  in  an 
underestimation  of  the  effective  HQ 
(primarilv  for  women  of  child-bearing 
age).  The  EPA's  non-cancer  toxicity 
assessment  methodology,  however, 
tends  not  to  attach  a  great  deal  of 
significance  to  specific  endpoints 
obser\a'd  in  test  animals,  as  a  general 
concordance  of  effects  among  species 
has  not  been  demonstrated.  Tht-  entire 
body  of  evidence  must  be  evaluated  in 
each  case  in  order  to  determine  whether 
specific  effects  are  likely  in  humans. 

Another  uncertainty  is  the  impact  of 
inter-individual  variabilitv  in  exposure. 
Exposure  variables  (for  example,  media 
intake  rates,  residence  duration)  are 
fixed  for  all  receptors  of  a  given  type 
and  age  and  are  not  allowed  to  vary. 
These  variables  do  vary  across  waste 
sites.  Preliminary  simulations  suggest 
that  this  variability  might  not  be  too 
large  given  the  large  variability  of  media 
concentraticms  nationally.  However, 
with  further  regional ization  and 
refinement  of  environmental  fate  and 
source  characterization  model  inputs, 
inter-individual  variability  in  exposure 
could  become  a  significant  factor  in 
model  output  in  the  future. 

Another  important  area  of  uncertainty 
is  the  transformation  of  chemicals  and 
the  changes  in  the  species  of  metals  that 
can  occur  either  in  the  waste 
management  unit  or  in  environmental 
media.  Once  chemicals  are  placed  in  a 
waste  management  unit  or  released  to 
the  environment,  various  processes  such 
as  biodegradation  and  hydrolysis  act  to 
change  the  chemical.  These  changes 
result  in  what  we  call  transformation 
products.  Often  the  transformation  from 
one  chemical  to  another  results  in  a  less 
toxic  chemical:  however,  for  a  few 
chi^micals.  the  resultant  transformation 
products  can  be  more  toxic.  For  metals, 
an  analogous  transformation  takes  place 
as  the  pH  of  the  waste  or  media  can 
change  the  state  of  the  metal,  sometimes 
to  a  less  toxic  form  and  sometimes  to  a 
more  toxic  form.  The  HWIR99  analysis 
does  not  model  transformation  products 
or  changes  in  metal  species  except  for 
mercurv  in  surface  water. 

Also,  because  the  rate  constant  for 
metabolism  is  unavailable  for  most 
constituents  given  the  general  paucity  of 
data  on  metabolic  rate  constants  in  fish, 
the  metabolic  rate  constant  was  set  to  a 
default  zero  until  data  can  be  developed 
for  a  larger  universe  of  hydrophobic 
organic  chemicals. 

The  .3MR,\  model  does  include 
hydrolysis,  aerobic  biodegradation. 
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anaerobic  biodegradation,  and  activated 
aerobic  biodegradation.  Each  of  these 
processes  result  in  lower  concentrations 
of  the  parent  chemical  and  results  in  the 
formation  of  daughter  products. 
Although  the  3MRA  can  simulate  the 
formation  and  transport  of  daughter 
products,  we  did  not  implement  this 
capability  in  today's  risk  assessment 
because  of  the  technical  difficulties.  To 
evaluate  daughter  products,  we  would 
need  to  track  the  ratio  of  the  amounts  of 
daughter  product  to  parent  chemical  in 
the  waste  management  unit.  This  ratio 
would  vary  considerably  depending  on 
the  age  of  the  waste  management  unit. 
Such  data  are  not  readily  available. 
Alternatively,  we  could  model  the 
parent  and  daughter  products  separately 
assuming  the  waste  management  unit 
contains  only  the  parent  chemical  or 
daughter  product  and  select  the  lower 
waste  concentration  of  these  two 
numbers. 

We  request  comment  on  (1)  our 
decision  to  model  degradation 
processes,  including  hydrolysis,  aerobic 
biodegradation,  anaerobic 
biodegradation,  and  activated  aerobic 
biodegradation,  (2)  our  approach  for 
considering  the  daughter  products  in 
the  regulatory-  framework,  (3)  the 
toxicity,  if  any,  of  the  daughter  products 
that  might  be  generated,  and  (4)  the 
physical  conditions  under  which  each 
of  these  degradation  processes  occurs. 
We  also  request  information  that  might 
be  available  to  help  us  factor  the  ratios 
of  parent  chemical  to  daughter  product 
in  the  modeling  in  order  to  address  the 
issue  of  the  toxicity  of  daughter 
products. 

Although  we  used  a  regional,  site- 
based  approach  for  this  analysis,  two 
features  related  to  complex  terrain  were 
not  modeled.  First,  in  modeling  the 
dispersion  and  deposition  of  chemicals 
in  ambient  air,  the  surrounding  terrain 
was  assumed  to  be  relatively  flat.  We 
made  this  assumption  to  simplify-  the 
modeling  and  data  collection  effort.  The 
area  of  interest  for  the  analysis  was 
limited  to  2  kilometers  fr     ,  the  waste 
management  unit.  We  d.o  not  think  it 
unreasonable  to  assume  the  2  km  studv 
area  was  relatively  flat.  Complex  terrain 
is  quite  important  for  stack  sources 
where  emissions  are  coming  out  of 
elevated  stacks  and  being  widely 
dispersed.  However,  all  of  the  units  in 
this  analysis  are  either  in  the  ground  or 
slightly  elevated  such  as  a  waste  pile. 
Generally,  the  plumes  will  be  close  to 
the  ground  and  those  living  closest  to 
the  waste  management  unit  will  receive 
the  highest  air  exposures.  By  not  using 
complex  terrain  in  areas  that  are 
complex,  the  model  might  slightly 
under  or  overestimate  exposures  from 
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these  sources,  A  second  type  of  feature 
we  did  not  address  is  complex 
hydrogeology  such  as  karst  or  highly 
fractured  aquifers.  Some  fraction  of  the 
groundwater  settings  in  this  analysis 
have  fractured  flow.  In  general, 
fractured  flow  in  groundwater  can 
channel  the  contaminant  plume,  thus 
allowing  it  to  move  faster  and  more 
concentrated  than  in  nonfractured  flow 
environment.  This  would  result  in 
higher  concentrations  in  the 
groundwater. 

However,  this  analysis  is  conducted 
using  site-based  receptor  information. 
Thus,  even  though  the  groundwater 
plume  might  move  faster  and  be  more 
concentrated,  whether  this  would  result 
in  higher  risk  to  receptors  depends  on 
where  the  receptors  are  located.  For 
example,  there  might  be  no  wells  in  the 
plume.  By  not  modeling  fractured  flow 
in  this  analysis,  additional  uncertainty 
is  added  but  the  magnitude  of  this 
uncertainty  cannot  be  described  at  this 
time. 

Another  uncertainty  in  the  modeling 
methodology  involves  assessing  risks  to 
receptors  temporally  over  a  10,000  vear 
period.  There  are  significant 
uncertainties  regarding  how  exposure 
and  environmental  assumptions  will 
change  over  time,  and  the  modeling 
methodology  does  not  change  these 
assumptions  over  this  10,000  vear 
period. 

In  addition,  the  modeling 
methodology  itself  is  another  source  of 
uncertainty,  because  models  and  their 
mathematical  expressions  are 
simplifications  of  reality  that  are  used  to 
approximate  real-world  conditions  and 
processes,  and  their  relationships.  The 
sources  of  model  uncertaintv  include 
relationship  errors  and  modeling  errors. 
Models  do  not  include  all  parameters  or 
equations  necessary  to  express  reality 
because  of  the  inherent  complexity  of 
the  natural  environment,  and  the  lack  of 
sufficient  data  to  describe  the  natural 
environment.  Consequently,  models  are 
based  on  numerous  assumptions  and 
simplifications,  and  reflect  an 
incomplete  understanding  of  natural 
processes. 

We  selected  the  models  used  in  this 
risk  assessment  based  on  science, 
policy,  and  professional  judgment. 
These  models  were  selected  because 
they  provide  the  information  needed  for 
this  analysis  and  because  we  generally 
consider  them  to  be  state-of-the-science. 
Even  though  some  of  the  models  used 
in  the  risk  analyses  are  used  widely  and 
have  been  accepted  for  numerous 
applications,  they  each  retain  significant 
sources  of  uncertainty.  Section  XVLE  of 
this  preamble,  and  each  of  the 
background  documents  associated  with 


the  different  models,  discuss  some 
examples  of  these  uncertainties. 
Evaluated  as  a  whole,  the  sources  of 
model  uncertainty  in  our  analysis  could 
result  in  either  an  overestimation  or 
underestimation  of  risk. 

Also,  EPA  did  not  conduct  a 
sensitivity  analysis  which  would 
identify  the  most  sensitive  parameters 
in  the  model.  Sensitivity  analyses  and 
the  identification  of  the  most  important 
parameters,  such  as  certain  source  term 
assumptions,  would  allow  us  to  better 
characterize  the  uncertainty  in  the  risk 
assessment.  EPA  recognizes  that  the 
source  term  assumptions  associated 
with  each  waste  management  unit  are 
likely  to  be  uncertain,  because  the  data 
associated  with  developing  these 
assumptions  were  generally  limited. 

In  addition  to  the  uncertainties 
discussed  here,  there  are  also 
uncertainties  associated  with  each  of  the 
risk  assessment  modules,  as  discussed 
in  Section  XVII.E. 

3.  What  are  the  liwitations  of  the  data 
collected  to  support  the  risk 
assessment?  Under  ideal  conditions,  the 
risk  assessment  would  be  based  on 
actual  site  data  using  measured  input 
data  at  ever>'  facility  for  all  the  site- 
specific  variables  needed,  including 
facility  location,  waste  management  unit 
area,  waste  volume,  location  of  drinking 
water  wells,  depth  to  groundwater, 
groundwater  flow  direction, 
meteorological  conditions,  number  and 
location  of  receptors,  land  use  patterns 
and  types  of  ecological  habitats. 
However,  we  did  not  consider  this 
approach  because  of  the  time  and  high 
costs  associated  with  its 
implementation.  Instead,  we  collected 
only  a  part  of  the  model  input  data  at 
the  site  level.  We  were  not  able  to 
directly  measure  many  of  the  facility/ 
site  characteristics  (for  example:  depth 
to  groundwater;  aquifer  thickness: 
hydraulic  conductivity:  location  of 
wells:  type  of  ecological  receptors: 
behavioral  characteristics  of  receptors) 
at  each  representative  site  to  estimate 
risk.  The  model  inputs  that  did  not  have 
site-based  data  were  characterized 
through  regional  and  national  databases. 
As  a  result,  the  data  used  have  several 
limitations.  Overall,  the  use  of  regional* 
and  national  input  data  rather  than  site- 
based  facility  and  environmental  data 
could  cause  estimated  concentrations  to 
be  low  or  high  at  a  given  location,  with 
no  known  general  bias.  Below  is  an 
overview  of  some  of  these  limitations.  A 
more  detailed  discussion  on  the 
limitations  of  the  data  types  used  in  the 
risk  assessment  are  presented  in  U.S. 
EPA.  1999-a  through  -r. 
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d.  Site-Based  Data 

We  used  a  variety  of  data  sources  with 
ciiffiTJng  "snapshots  in  time"  to 
describe  the  vvdste  management  unit 
and  the  surrounding  environment.  We 
r.'lied  on  the  survey  of  RCRA  Subtitle  D 
iiKiustridi  waste  management  units  (U.S. 
EPA,  1987)  to  represent  potential 
facilities  that  would  manage  and 
dispose  HWIR  exempted  waste. 
.Although  over  10  years  old.  this  survey 
represents  the  largest  consistent  set  of 
data  available  on  facility  locations  and 
waste  manai^fnii'iit  unit  dimensions.  A 
sample  ot  Jul  in  ilities  was  selected 
from  the  survev  to  represent  the  types 
and  geographical  locations  of  waste 
management  units  at  which  exempt 
waste  could  be  disposed.  We  then  used 
other  data  sources  for  other  site-based 
(lata  needs,  such  as  the  environmental 
((inditions  and  the  number  and  types  of 
human  receptors  in  the  vicinity  of  these 
201  facilities.  For  example,  facility 
location  and  land  use  patterns  were 
from  the  late  Tiro's  to  mid-1980's  (U.S. 
F,F'.\.  1994)  and  human  receptor  type 
and  l(ic:atifm  data  were  from  the  1990 
t^ensus  Data.  It  is  likelv  that  at  some  of 
the  201  facilities  there  have  been  waste 
management  unit  additions  or  closures. 
land  use  pattern  shdts.  or  demographic 
changes  since  the  surveys  were 
conducted.  However,  we  consider  using 
relativelv  current  land  use  and 
population  data  to  he  preferable  to 
developing  and  evaluating  hypothetical 
exposure  scenarios. 

To  identifv  wetlands  in  the  vicinity  of 
the  201  facilities.  EP.\  used  the  1995 
National  Wetlands  Inventory  (U.S.  FWS, 
1995).  Complete  nationwide  coverage  is 
not  vet  available  using  this  data  source. 
Therefore,  we  also  used  other  data 
sources  (IS.  FPA.  1994-a.  U.S.  EPA. 
1994-b)  to  help  identify  wetland 
habitats  in  the  vicinity  of  the  201  sites. 

b.  Regional  Data 

Due  to  limited  computational  times 
for  which  we  had  to  generate  risk-based 
concentration  levels,  we  modeled  only  a 
fra(  tion  of  the  hourly  meteorological 
data  at  regular  intervals  rather  than  the 
complete  period  of  record  for  the 
meteori'logK  al  stations  (for  example.  30 
years)  Thi-.  method,  the  Sampled 
Chronological  Input  Model  (SCIM), 
allowed  the  model  to  run  more  quickly 
while  producing  long-term  averages 
< omparable  to  those  obtained  from  the 
full  data  set.  Different  SCIM  levels  were 
applied  for  dr\'  deposition  (1  hour  of 
data  selected  for  every  193  hours)  and 
wet  deposition  (1  hour  of  data  selected 
for  evRry  8  hours). 

.Another  parameter  for  which  we  had 
limited  data  was  the  hourlv 


precipitation  at  the  meteorological 
stations  found  in  the  Solar  and 
Meteorological  Surface  Observation 
Network  (SAMSON),  which  we  used  for 
inputs  to  the  ISCST3  air  model.  We 
developed  a  method  in  which  the 
amount  of  daily  precipitation  was 
scaled  from  a  separate  cliraatological 
data  set  to  hourly  levels. 

c.  National  Data 

The  1985  survey  of  RCRA  Subtitle  D 
industrial  waste  management  units  (U.S. 
EPA  1987)  only  included  information 
on  landfills,  land  application  units, 
surface  impoundments  and  waste  piles. 
The  survey  contained  no  information  on 
the  presence  or  design  of  aerated  tanks. 
which  are  the  fifth  type  of  units 
included  in  today's  risk  assessment   We 
assumed  that  aerated  tanks  were  located 
at  the  same  facilities  that  operated 
surface  impoundments.  We  used 
specific  design  and  operating 
parameters  for  uncovered  aerated  tanks 
developed  in  the  Hazardous  Waste 
TSDF— Background  Information  for 
Proposed  RCRA  Air  Emission  Standards 
(U.S.  EPA,  1991-b).  We  assumed  that 
the  characteristics  of  aerated  tanks 
managing  hazardous  waste  would  be 
similar  to  aerated  tanks  that  will  manage 
HWIR  exempted  waste. 

Site-based  and  regional  datasets  are 
not  available  for  many  of  the  human 
exposure  inputs,  and  in  those  cases  we 
used  national  datasets.  However,  some 
inputs,  such  as  food  ingestion  rates  and 
exposure  duration  data,  are  available  by 
regions  of  the  country.  We  decided  that 
national  exposure  data  were  appropriate 
for  the  national  scale  assessment  and 
did  not  expend  additional  time  and 
resources  on  developing  these  data  in  to 
regional-level  distributions.  Rather  we 
relied  on  national-scale  data  available  in 
the  Exposure  Factors  Handbook  (EFH) 
(U.S.  EPA.  1997-d)  for  the  input 
parameters.  In  developing  distributions 
for  today's  assessment,  we  fit  selected 
statistical  models  to  the  percentile  data 
presented  in  the  Exposure  Factors 
Handbook  and  used  goodness-of-fit 
techniques  to  select  distribution  types 
rather  than  collecting  and  using  all  of 
the  raw  data  for  each  exposure 
parameter. 

d.  Uncertainty  in  the  Chemical  Database 

The  HWIR  assessment  tracks 
individual  chemicals  from  specific 
waste  streams  disposed  of  in  a  waste 
management  unit  into  the  surrounding 
multimedia  environment  at  a  series  of 
locations  around  the  country.  A  variety 
of  transport  processes,  including 
volatilization,  leaching,  runoff,  erosion, 
advection,  dispersion,  and  deposition, 
move  chemicals  from  the  waste 


management  unit>  through  the 
multimedia  environment  to  locations 
where  human  and  ecological  receptors 
are  likely  to  be  exposed.  A  set  of 
chemical-specific  data  are  required  for 
the  environmental  simulation  models 
that  are  used  to  calculate  chemical  fate 
and  characterize  the  resulting  exposures 
and  risks. 

Some  of  the  chemical  properties  such 
as  the  ionization  constants  are  not 
expected  to  vary  among  the  sites.  Values 
for  these  properties  are  entered  into  the 
HWIR  database  (U.S.  EPA,  1999-ai)  as 
constants,  and  are  reported  as  such  to 
the  environmental  models  for  all  sites. 
Other  chemical  properties  such  as 
solubility  and  effective  hydrolysis  rate 
constants  will  vary  with  temperature 
and  pH.  We  used  regression  techniques 
or  chemical  equations  to  provide  proper 
values  for  given  temperature  and  pH 
conditions.  Values  for  the  regression 
coefficiients  or  chemical  constants  are 
entered  into  the  HWIR  database  as 
constants.  The  values  for  these 
properties  reported  to  the 
environmental  models  vary  with  the 
temperature  and  pH  assumed  for  a 
particular  medium  at  a  particular  site. 
Still  other  chemical  properties  are 
expected  to  vary  among  sites  in 
response  to  a  host  of  unknown  or 
unmeasured  environmental  conditions. 
Examples  include  biodegradation  and 
reduction  rate  constants  and  metals 
partition  coefficients.  These  properties 
are  entered  into  the  HWIR  database  as 
distributions  with  minima,  maxima,  and 
sometimes  central-tendency  values.  The 
\alues  for  these  properties  reported  to 
the  environmental  models  are  random 
functions  of  the  specified  distributions. 
The  uncertainties  associated  with  the 
chemical  database  clearly  vary  with 
chemical  property.  For  some  properties, 
the  uncertainty  is  associated  with  the 
thermodynamic  and  kinetic  constants 
for  each  specific  chemical.  For  other 
properties,  the  total  uncertainty 
includes  not  only  the  uncertainty  in  the 
specification  of  the  basic  constants,  but 
also  the  uncertainty  in  the  equations 
and  classification  schemes  used  in  the 
applicatifin  of  these  constants  to  various 
environmental  conditions  (for  example, 
temperature,  pH,  and  redox  conditions). 
The  uncertainty  associated  with  the 
thermodynamic  and  kinetic  constants 
will  of  course  be  dependent  on  the 
specific  chemical  and  the  nature  of 
constants  (measured  versus  calculated). 
The  uncertainty  resulting  from  the 
assumptions  concerning  environmental 
conditions  results  from  a  pauc  ity  ol  data 
describing  conditions  at  hazardous 
waste  sites  and  the  requirement  to 
conduct  the  HWIR  assessment  on  a 
national  basis. 
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All  of  the  data  needs  cannot  be 
satisfied  with  measured  values  because 
the  environmental  conditions  within 
which  the  contaminants  find  themselves 
are  simply  too  varied  and  have  not  been 
studied  sufficiently  to  enable  known 
values  to  be  used.  Thus,  we  used  other 
means  of  developing  the  required  data 
(for  example,  chemical  modeling  and 
expert  judgment  leading  to  simplifying 
yet  environmentally  protective 
assumptions).  To  generate  all  relevant 
chemical-specific  data  needed  for  the 
HWIR  assessment,  we  used  a 
combination  of  measured,  calculated 
and  estimated  data.  Although  measured 
data  were  preferred,  the  absence  or 
scarcity  of  reliable  measured  data 
required  the  use  of  data  that  had  been 
generated  by  computational  methods. 
The  SPARC  computational  method, 
which  is  based  on  fundamental 
chemical  structure  theory,  was  the 
primary  tool  for  calculating  the 
thermodynamic  constants  in  the  HWIR 
chemicdi  database  (Karickhoff  et  al, 
1991).  Although  rigorous  testing  for 
SPARC'S  Chemical  Reactivity  Models  is 
still  in  progress,  comparison  of  SPARC 
calculated  pK,,s  with  measured  values 
for  a  large  number  of  chemicals 
demonstrates  the  reliability  of  this 
computational  approach. 

The  process  or  assembling  kinetic 
constants  for  degradation  pathways  (that 
is.  hydrolysis,  anaerobic  biodegradation. 
and  aerobic  biodegradation)  focused  on 
finding,  evaluating,  and  summarizing 
measured  data.  Measured  hydrolysis 
rate  constants  were  found  for  most  of 
the  compounds  of  interest.  When 
hydrolysis  data  were  not  available,  a 
team  of  expert  scientists  provided  rate 
constants  based  on  the  teams 
experience  with  similar  compounds, 
their  knowledge  of  the  theory  of  these 
processes,  and  their  understanding  of 
structure-activity  relationships.  Due  to 
the  complex  nature  of  biodegradation 
processes,  only  measured  kinetic 
constants  for  a  select  group  of  high- 
volume  chemicals  were  entered  into  the 
HWIR  chemical  database.  These  kinetic 
data  were  grouped  according  to  reaction 
conditions  (that  is,  pH.  temperature,  and 
redox  conditions).  Each  study  for  a 
particular  chemical  was  given  equal 
weight  despite  differences  in  how  the 
study  was  carried  out.  As  a 
consequence,  the  uncertainty  associated 
with  the  range  of  kinetic  data  in  the 
database  is  expected  to  vary  by 
chemical. 

4.  What  situations  are  not  covered  in 
the  risk  modeling?  a.  Combustion.  In  the 
development  of  the  HWIR  exemption, 
we  did  not  model  combustion  scenarios. 
We  considered  possible  risk  introduced 
into  the  environment  from  the 
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combustion  of  already  exempted  waste 
and  concluded  that  such  risks  were 
more  appropriately  considered  under 
regulations  promulgated  or  to  be 
promulgated  under  the  Clean  Air  Act. 
More  specifically,  we  recognize  that 
the  technological  basis  of  the  Maximum 
Achievable  Control  Technology  (MACT) 
standards  currently  being  developed 
under  the  Clean  Air  Act  (particularly 
under  Sections  112  and  129)  will  help 
reduce  risk  from  air  emissions  at 
nonhazardous  combustors.  Because  the 
risks  associated  with  combustion  have 
as  much  to  do  with  combustor  unit 
design,  emissions  controls  and  unit 
operation  as  they  do  with  the 
concentration  of  chemicals  in  the  feed, 
we  did  not  believe  it  practical  or  even 
possible  to  develop  a  methodology  for 
predicting  smokestack  emissions,  in 
particular  the  formation  of  products  of 
incomplete  combustion,  based  solely  on 
the  chemical  composition  of  wastes  that 
could  be  combusted.  This  judgement  is 
consistent  with  our  discussion  in  the 
comparable  fuels  exclusion,  which 
considered  a  much  narrower  universe  of 
waste  than  the  wide  variety  of  waste 
being  considered  for  exemption  under 
HWIR  (63  FR  33784). 

In  addition,  we  do  not  believe  that 
there  will  be  much  incentive  for  HWIR 
exempt  waste  to  be  combusted,  although 
a  few  commenters  to  the  1995  proposal 
suggested  otherwise.  Waste  meeting 
HWIR  exemption  levels  should  have  a 
low  Btu  value,  and,  therefore,  such 
waste  would  not  be  particularly 
attractive  for  fuel  use.  Conceivably,  a 
generator  seeking  an  exemption  after  the 
point  of  generation  could,  through 
combustion,  avoid  land  disposal 
requirements,  although  combustion  is 
generally  more  expensive  than  land 
disposal.  Also,  such  treatment  savings 
presume  that  the  exemption 
concentration  levels  would  be  higher 
than  LDR  levels.  Under  such 
circumstances,  as  discussed  in  Section 
XX  of  this  preamble,  we  discuss  raising 
these  LDR  standards  to  conform  with 
the  HWIR  exemption  levels.  The 
adoption  of  this  minimize  threat 
approach  could  decrease  any  incentive 
to  combust  HWIR  exempt  waste. 

Some  commenters  requested  that  we 
consider  the  exemption  of  hazardous 
waste  contingent  upon  the  combustion 
of  these  wastes  in  a  nonhazardous  waste 
combustor.  We  believe  that  the  design  of 
such  a  regulatory  option  would  require 
not  only  the  specification  of 
concentration  levels  of  chemicals  in  the 
feed,  but  also  operational  parameters 
associated  with  the  combustor.  Such 
requirements  would  either  make  the 
incoming  waste  approach  waste  that 
could  become  exempt  under  the  generic 


option  or  make  the  operational  design 
associated  with  the  combustor  approach 
requirements  for  hazardous  combustors. 
Again,  limitations  in  our  ability  to 
precisely  model  and  track  the 
transformation,  creation  and  destruction 
of  chemicals  through  the  combustion 
process  would  severely  limit  our  ability 
to  construct  such  an  option. 

We  ask  for  comment  on  our 
consideration  of  risks  from  combustion 
and  alternative  regulatory  provisions 
related  to  the  HWIR  exemption.  One 
alternative  is  an  absolute  prohibition  on 
combustion  of  already  exempt  HWIR 
waste.  A  second  alternative  is  a  more 
targeted  restriction  based  on  chemical 
content.  Some  persistent, 
bioaccumulative  and  toxic  chemicals 
such  as  mercury  are  of  special  concern 
for  combustion,  even  at  levels  that 
might  allow  such  waste  to  become 
exempt  under  HWIR.  Under  this  second 
alternative,  HWIR  wastes  containing 
such  chemicals  could  not  be  combusted. 

A  third  alternative  would  structure  a 
prohibition  on  combustion  similar  to 
the  one  designed  to  prevent  the 
combustion  of  metal-bearing  waste 
within  the  LDR  program  (40  CFR 
268.3(c)).  Such  restrictions  generally 
require  the  wastes  to  have  some 
appreciable  organic  content  or  heating 
value,  unless  the  waste  is  co-generated 
with  a  waste  requiring  combustion  or 
unless  other  Federal  or  State 
requirements  necessitated  the  reduction 
of  organics.  Having  met  HWIR 
exemption  levels  for  organics  might 
reduce  waste  eligible  for  post-exemption 
combustion,  under  this  alternative,  to 
practically  zero.  We  request  comment 
on  these  alternatives,  including 
information  that  might  trigger  a 
combustion  prohibition,  and  on  any 
other  alternatives  for  addressing  risks 
from  the  combustion  of  HWIR  wastes. 

b.  Beneficial  uses.  We  selected  the 
landfill,  waste  pile,  surface 
impoundment  and  land  application 
units  to  model  because  according  to  an 
EPA  industrial  waste  screening  study, 
these  are  the  most  likely  destinations  for 
industrial  nonhazardous  waste  (EPA 
1987).  We  also  modeled  aerated  tanks 
because,  since  the  screening  study  was 
done,  there  has  been  a  shift  away  from 
surface  impoundment  to  aerated  tanks 
for  managing  hazardous  waste.  If  an 
aerated  tank-based  hazardous  waste 
becomes  exempt,  it  is  hkely  that  it 
would  still  be  managed  in  that  aerated 
tank. 

However,  there  are  many  other 
possible  management  destinations 
besides  these  five  units,  such  as  using 
the  wastes  as  road  bed,  construction  fill, 
and  cement  aggregate.  These  practices 
are  often  collectively  referred  to  as 
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beneficial  use.  See  the  background 
(jncument  entitled  Consideration  of 
Bpneficial  Use  as  an  H\MR  Waste 
Manaat-ment  Scenario  (EPA.  1999)  for  a 
(ii>;(;\ission  nf  beneficial  uses  of 
intiustridl  waste. 

State  programs  that  regulate  beneficial 
use  nf  industrial  waste  would  provide 
>(ime  prf)tet:tion  against  risks  posed  by 
this  prartice  Hmvever.  State  regulatory 
prngrams  varv  greatly  regarding  the 
level  of  regulation  for  these  wastes.  See 
the  background  document  entitled 
Staffs'  i'sr  nf  Waste  and  Bv-Product 
Matpnals  (.-KSTSVVMO.  1996)  for  a 
survev  of  states'  beneficial  use 
programs. 

Some  of  these  beneficial  uses. 
particularly  uses  that  involve  direct 
exposure  t"  the  waste,  could  pose  a 
greater  risk  than  management  in  the  five 
units  that  we  modeled.  We  request 
c;omment  which  beneficial  uses  are 
especially  problematic,  and  whether  to 
prohibit  beneficial  uses  of  HVVIR 
exempted  wastes. 

c.  Non-aqueous  phase  liquids 
(NAPLs)   Fate  and  transport  modeling 
embedded  m  the  ilWlR  risk  assessment 
does  not  account  for  the  potential  of 
non-aqueous  phase  liquids  (NAPLs)  to 
migrate  to  the  groundwater  beneath  the 
waste  units.  NAPLs  in  the  groundwater 
provide  a  source  of  contaminants  which 
might  move  away  from  the  original 
release  location.  Even  if  the  migrating 
\APL  phase  contains  insufficient 
organic  liquid  to  reach  a  receptor  in  the 
free  phase,  the  groundwater  zone  will 
still  contain  a  zone  of  laterally 
distributed  NAPL  This  zone  of  NAPL 
can  exist  substantially  beyond  the 
hounds  of  the  waste  unit  and  can  act  as 
a  new  source  of  contamination  beyond 
the  unit  boundaries,  effectively  reducing 
the  distance  between  the  source  and  the 
receptors. 

The  NAPL  will  dissolve  into 
groundwater  flowing  through  it.  This 
CDuld  lead  to  chemical  concentrations 
in  the  groundwater  zone  that  are  higher 
than  the  scenarios  modeled  in  the  HVVIR 
risk  assessment.  The  combination  of 
reduced  distance  between  receptors  and 
source  and  the  higher  initial 
concentrations  can  significantly 
increase  chemical  concentrations  at 
receptor  locations. 

To  augment  the  analysis  and 
assumptions  in  the  HVVIR  risk 
assessment,  we  developed  a 
methodology  to  consider  the  potential 
tor  HVVIR  exempt  waste  to  form  free 
phase  liquids.  This  methodology 
involved  comparing  the  exemption 
levels  derived  for  chemicals  of  specific 
concern  for  NAPL  formation  with  a 
calculated  "satxiration  level  "  of  the 
(  hemical  to  see  if  a  free  phase  could 


form.  In  the  case  of  aqueous  wastes,  this 
is  a  simple  comparison  of  the  exemption 
levels  to  chemical  specific  water 
solubility  limits.  Where  the  exemption 
level  exceeds  the  solubility  limit,  a 
separate  organic  liquid  phase  could  be 
anticipated.  The  case  of  free  phase  flow 
from  waste  in  a  semi-solid  or  a  solid 
form  is  somewhat  more  complicated. 
See  the  Analysis  of  NAPL  Formation 
Potential  and  Cosolvency  Effect  (EPA, 
1999-ar)  for  data,  calculations  and 
methodology  for  these  comparisons.  We 
request  comment  on  how  to  minimize 
the  potential  for  NAPL  contamination  of 
groundwater  due  to  the  formation  of 
free-phase  liquids  in  landfills. 

The  subject  of  co-solvency  and 
facilitated  transport  is  a  considerably 
more  difficult  phenomenon  to  predict 
and  regulate.  A  co-solvent  is  an  organic 
chemical  that  is  partially  or  completely 
miscible  in  water,  and  can  change  the 
properties  of  other  chemicals,  increasing 
their  mobility.  Facilitated  transport  is  a 
chemical  or  physical  process  that  has 
the  potential  of  improving  the  transport 
of  a  chemical  in  soil  or  groundwater. 
Facilitated  transport  can  be  significant 
at  co-solvent  concentrations  above  a  few 
percent.  See  Analysis  of  NAPL 
Formation  Potential  and  Cosolvency 
Effect  (EPA,  1999-ar)  for  more 
information.  EPA  is  soliciting  comment 
on  how  to  minimize  the  possible 
impacts  of  co-solvency  on  the  migration 
of  contaminants. 

d.  Sludges  generated  from  HVVIR- 
exempted  liquid  wastes.  In  modeling 
the  risk  posed  by  liquid  wastes,  we  onlv 
looked  at  the  risks  posed  by  the  liquid 
itself  as  it  is  managed  in  an  aerated  tank 
or  surface  impoundment.  Because  of  the 
complexity  of  the  processes  involved, 
we  did  not  estimate  the  risk  posed  by 
the  sludges  that  would  be  generated 
from  the  post-exemption  management  of 
these  liquid  wastes.  These  sludges, 
which  would  normally  be  regulated  as 
hazardous  due  to  the  derived-from  rule, 
would  no  longer  be  subject  to  the  listing 
code  because  the  parent  waste  had  met 
the  HWIR  exemption.  This  would  be 
true  even  when  the  sludges  themselves 
did  not  meet  the  HWIR  exemption 
levels,  which  might  happen  due  to  the 
concentrating  effects  of  de-watering. 

However,  if  the  sludges  retained  a 
high  level  of  metals  or  other  regulated 
chemicals,  they  might  be  hazardous  due 
to  the  toxicity  characteristic  and, 
therefore,  would  continue  to  be 
regulated  under  RCRA  Subtitle  C.  We 
request  comment  on  whether  sludges 
from  HWIR  exempted  liquids  would 
exceed  the  HWIR  exemption  levels,  and 
whether  the  toxicity  characteristic  is 
adequate  to  capture  the  risks  from 
wastes  derived  from  exempt  liquids. 


e.  Surface  impoundments  with  wastes 
left  in  place.  In  modeling  surface 
impoundments,  we  assumed  that  at  the 
time  of  closure,  all  the  remaining  waste 
in  the  surface  impoundment  is  removed, 
and  therefore  no  source  of 
contamination  remains  (bevond  the 
chemicals  that  had  already  left  the  unit). 
If  HWIR  waste  were  to  be  disposed  in 
a  surface  impoundment  that  was  closed 
with  the  waste  left  in  place,  then  the 
risk  assessment  could  underestimate  the 
risk  posed  by  such  waste,  especially  for 
slow-moving  chemicals.  We  request 
comment  whether  the  assumption  that 
surface  impoundments  have  waste 
removed  at  the  time  of  closure  is  likely 
to  have  a  significant  impact  on  the  risk 
assessment. 

XMII.  How  Was  the  HWIR  Exemption 
List  of  Chemicals  Developed? 

A  How  Did  EP.\  Select  the  Chemicals 
That  Might  Be  of  Concern  in  HWIR 
Waste? 

We  focused  on  those  chemicals  that 
are  likely  to  be  found  in  listed 
hazardous  waste,  to  be  toxic,  and  to  be 
of  concern  if  released  to  the 
environment.  This  list  of  chemicals  was 
gathered  from  .\ppendices  VTI  and  V'lII 
of  40  CFR  261.  Appendix  IX  of  40  CFR 
264.  the  chemicals  listed  in  40  CFR 
261.33  (e)  and  (f)  (the  P  and  U  listings) 
and  the  chemicals  listed  in  40  CFR 
268,40  (LDR  treatment  standards). 

Part  261  Appendix  VII  contains  the 
chemicals  that  were  used  as  the  basis  of 
listing  wastes  from  specific  and 
nonspecific  sources  (F  and  K  listings). 
However,  it  is  not  meant  to  be  a 
complete  list  of  hazardous  chemicals 
found  in  those  wastes.  Part  261 
Appendix  VIII  is  a  more  comprehensive 
list  of  hazardous  chemicals  that  could 
be  used  as  a  basis  for  listing  a  waste  [see 
40  CFR  261.11(a)(3)!.  Part  264  Appendix 
IX  is  the  list  of  chemicals  to  be  analyzed 
for  groundwater  monitoring  purposes.  It 
includes  hazardous  chemicals  that  have 
been  f(5und  at  contaminated  sites  under 
the  Superfund  program,  and  could, 
therefore,  be  of  concern  in  mismanaged 
industrial  wastes,  40  CFR  261.33  lists 
chemical  products  that  are  hazardous 
when  discarded.  40  CFR  268.40 
includes  a  list  of  chemicals  with 
treatment  requirements  for  each 
hazardous  waste  code. 

From  these  sources.  EPA  created  a 
■master  list"  of  over  600  chemicals. 
This  list  is  larger  than  the  one 
developed  in  1995  because  of  the 
inclusion  of  chemicals  contained  in  40 
CFR  261.33  and  40  CFR  268.40,  and 
because  of  chemicals  added  to 
Appendix  VTII  as  a  result  of  the 
carbamate  listing  (62  FR  32978). 
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To  derive  the  list  of  chemicals  that  we 
would  include  in  the  HWIR  exemption 
(referred  to  as  HWIR  Exemption 
(Chemicals),  a  number  of  chemicals  were 
deleted  from  the  master  list.  Some 
entries  were  deleted  because  they  are 
analyzed  as  a  different  chemical  (for 
example,  lead  compounds  are  analyzed 
as  lead,  therefore  only  lead  is  included). 
Other  chemicals  were  deleted  because 
they  represented  a  chemical  class  where 
a  specific  chemical  within  that  class 
was  already  on  the  list  (for  example,  the 
class  of  tetrachlorobenzenes  is 

tetrachlorobenzene).  Finally,  some 
chemicals,  although  they  might  pose  an 
immediate  hazard,  were  thought  to 
degrade  rapidly  in  the  environment  due 
to  hydrolysis  or  other  processes.  Other 
efforts  within  the  Office  of  Solid  Waste 
could  enhance  our  ability  to  identifv 
additional  chemicals  that  do  not  persist 
in  the  environment  and  should  not 
necessarily  bo  evaluated  for  the  HWIR 
exemptitm  (for  example,  ongoing  waste 
minimization  efforts  on  chemical 
persistence  have  evolved  from  a  draft 
list  of  chemical'^  made  available  in  a 
recent  Federal  Regi.ster  notice  (see  63 
FR  60332)), 

Removing  chemicals  from  the  master 
list  for  the  reasons  stated  above  reduces 
the  number  to  442,  which  comprises  the 
list  of  HWIR  exemption  chemicals.  This 
list  of  chemicals  is  not  the  list  of 
chpRiicals  for  which  vou  would  be 
required  to  test  as  described  in  Section 
IX. A  of  this  preamble:  however,  this  list 
represents  chemicals  that  you  would 
have  to  certify-  are  not  present  in  vour 
waste.  These  chemicals  would  be  listed 
m  a  new  appendix  to  40  CFR  Part  261 
that  can  be  found  in  Table  2  in  Section 
.XIV.  For  more  information  on  how  this 
list  was  developed  and  on  the  lists  of 
chemicals  removed  from  consideration, 
sec  Backj^rnund  Document  on  HWIR 
Exemption  Chemicals.  U.S.  EPA,  July 
1 999-as. 

We  request  comment  on  the 
chemicals  considered  for  the  HWIR 
exemption. 

B.  What  Chemicals  Has  EPA  Modeled 
Tsingthe  3MRA  Model? 

In  developing  the  model  .  we  selected 
a  limited  group  of  chemicals  to  produce 
exemption  levels.  Two  primarv  factors 
influenced  our  selection  of  which 
chemicals  and  how  many  chemicals  to 
model  in  the  risk  assessment:  (1) 
Adequate  chemical-specific  toxicity 


data  and  (2)  computational  limitations. 
Our  criterion  for  adequate  toxicity  data 
was  that  each  chemical  had  at  least  one 
human  health  toxicological  benchmark. 
We  relied  primarily  on  toxicity  values 
available  on  EPA's  Integrated  Risk 
Information  System  (IRIS)  and 
presented  in  the  Office  of  Research  and 
Development  s  Health  Effects 
Assessment  Summary  Tables  (HEAST). 
In  addition,  we  evaluated  other  Agency 
toxicity  information  and  toxicity 
information  submitted  in  comments  on 
the  HWIR  1995  proposal,  (see  Section 
XVI.  A.3)  The  list  of  these  chemicals 
with  benchmarks  and  criteria  for 
evaluating  other  information  is  found  in 
Report  on  the  Consistency  of  HWIR 
Benchmarks  with  Current  Agencv 
Values  and  Guidelines.  (U.S.  EPA. 
1997-e)  and  Response  to  Comments  on 
Hazardous  Waste  Identification  Rule 
(HWIR)  Benchmarks  (Rtl,  1998).  We 
request  comment  on  the  use  of  these 
sources  of  toxicity  data. 

The  second  factor,  computational 
limitations,  further  reduced  the  list  to 
42  chemicals  which  we  attempted  to 
model,  These  42  chemicals  are  listed  in 
Table  7  below.  This  number  of 
chemicals  was  based  on  our  decision  to 
design  the  software  system  for  assessing 
multi-media,  multiple  pathway,  and 
multiple  receptor  risk  on  a  PC-based 
platform.  We  chose  this  platform  rather 
than  more  advanced  computers  to 
maximize  the  public  dissemination  of 
the  risk  assessment  model  and  results 
that  underlie  the  risk-based 
concentration  levels.  This  PC-based 
platform  limited  the  number  of 
chemicals  EPA  was  capable  of 
evaluating  for  this  notice  due  to 
computer  processing  speed  and  data 
storage  limitations.  To  provide  an 
example  of  the  model  outputs,  the 
results  for  acrylonitrile  managed  in  a 
landfill  are  present  in  a  background 
document  (U.S.  EPA.  1999-as). 

C.  How  Did  EPA  Choose  the  Initial 
Subset  of  the  42  Chemicals  to  Model? 

To  select  the  initial  set  of  chemicals 
to  evaluate,  we  developed  criteria  to 
select  chemicals  from  the  list  of 
chemicals  with  at  least  one  benchmark. 
The  chemicals  with  benchmarks  were 
sorted  into  16  groups  of  similar 
chemical  and/or  physical  properties. 
The  specific  properties  used  to  establish 
these  groups  included:  (1)  The  degree  of 
aromaticity  (the  number  and 
arrangement  of  benzene  rings);  (2) 


similarities  in  volatility  (for  example. 
low  molecular  weight  hydrocarbons  all 
tend  to  be  relatively  volatile);  (3)  the 
presence  of  halogens,  such  as  bromine 
and  chlorine;  (4)  the  presence  of  other 
key  elements  such  as  oxygen,  nitrogen, 
sulfur  and/or  phosphorus;  (5) 
commonalities  in  the  use  of  the 
chemical  (for  example,  pesticides);  (6) 
the  presence  of  organic  functional 
groups  such  as  phenols  and  carbamates; 
and  (7)  similarities  in  ionic  behavior  (for 
example,  anionic  metals). 

We  then  selected  candidate  chemicals 
from  each  of  these  16  groups.  A  team  of 
EPA  scientists  with  collective 
experience  in  toxicology,  fate  and 
transport  modeling,  waste  chemistry 
and  programmatic  policy  then  reviewed 
the  candidates  and  selected  42 
representative  chemicals.  The  chemical 
selection  process  involved 
considerations  such  as:  (1)  The  total 
number  of  chemicals  within  a  group  (for 
example,  some  groups  had  up  to  50 
chemicals  within  the  group  and 
therefore  more  candidates  were 
examined);  (2)  the  range  of  expected 
toxicity  of  the  chemicals  within  the 
group  (for  example,  benzene  is 
considered  to  be  more  toxic  than 
toluene);  (3)  whether  the  chemical  and 
physical  property  data  and  analytical 
methods  for  each  candidate  were  readily 
available  and  verifiable;  (4)  whether 
there  were  significant  differences  in 
chemical  structures  within  the  group; 
(5)  the  differences  in  degree  or  type  of 
halogenation  (chlorinated  or 
brominated);  (6)  whether  the  toxicity 
data  represented  a  mix  of  isomers;  (7) 
whether  the  chemical  was  a  common 
and  relatively  toxic  degradation 
product;  (8)  whether  the  chemicals  were 
significant  to  other  EPA  programs  or 
were  traditionally  chosen  as 
representatives  (for  example.  2.3.7.8- 
TCDD  is  typically  chosen  as  the 
representative  for  all  the  isomers  of 
halogenated  dioxins  and  furans);  and  (9) 
the  frequency  or  expectation  of  finding 
the  chemical  in  many  process  waste 
streams  rather  than  for  just  one  listing. 
Further  details  on  the  chemicals 
groupings  and  the  specific  factors  used 
to  select  each  representative  chemical 
can  be  found  in  the  Background 
Document  on  the  Selection  of  Initial 
Chemicals.  U.S.  EPA.  October  1999-at. 
Based  on  these  criteria,  we  selected  42 
chemicals  to  evaluate  within  the  HWIR 
risk  assessment  model  and  to  develop 
risk-based  levels  (see  Table  7). 
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Table  7.— Initial  List  of  1999  HWIR  Chemicals  Selected  for  Evaluation 


Chemical  name  [alternate  name] 


Acetonitrile  

Acrylonirnle  

Aniline       

Antimonv   ■ 

Arsenic     

Barium      

Benzene  

Benzoialpyrene  

Beryllium 

Bis  i2-ethyihexynphthalate  [Di-(2-ettiylhexy1)phthalate] 

Cadmium  

Carbon  disulfide  

ChloroDenzene  

Chloroform  

Chromium      

Dibenz[a,h]anthracene     

2  4-Dichlorophenoxyacetic  acid  

Ethylene  dibromide  ;i,2-Dibromoethane]  

Hexachioro-i,3-butadiene  

Lead  

MercuPy'  

Methoxychlor    

Methyl  ethyl  ketone  

Methylene  chloride  [Dichioromethane]  

Methyl  methacryiate 

Nickel  

Nitrobenzene  

Pentachlorophenol  

Phenol      

Pyridine  

Selenium  

Silver  

2,3.7  S-Tetrachiorodibenzo-p-dioxin  

Tetrachloroethylene  

Thallium    

Thiram    

Toluene  

1,1,1  -Trichloroethane  

Tnchioroefhyiene     

Vanadium  

Vinyl  chloride  ■ 

Zinc  


CASRN 


75-05-8 

107-13-1 

62-53-3 

7440-36-0 

7440-38-2 

7440-39-3 

71-43-2 

50-32-8 

7440-41-7 

117-81-7 

7440-43-9 

75-15-0 

108-90-7 

67-66-3 

7440-^7-3 

53-70-3 

94-75-7 

106-93-4 

87-68-3 

7439-92-1 

7439-97-6 

72^3-5 

78-93-3 

75-09-2 

80-62-6 

7440-02-0 

98-95-3 

87-8&-5 

108-95-2 

110-86-1 

7782^9-2 

7440-22-4 

1746-01-6 

127-18-4 

7440-28-0 

137-26-8 

108-88-3 

71-55-6 

79-01-6 

7440-62-2 

75-01--1 

7440-66-6 


Representative  class 


organonitrogen. 
organonitrogen. 
organonitrogen. 
oxoanion  metal, 
oxoanion  metal, 
cationic  metal 
aromatic  hydrocarbon, 
polynuclear  aromatic, 
cationic  metal, 
carbon/hydrogen/oxygen, 
cationic  metal 
organosulfur 
chlorinated  aromatic, 
chlorinated  hydrocarbon, 
oxoanion  metal 
polynuclear  aromatic, 
chlorinated  pesticide, 
brominated  hydrocarbon 
miscellaneous  halogenated, 
cationic  metal, 
cationic  metal 
chlorinated  pesticide, 
carbon/hydrogen/oxygen, 
chlorinated  hydrocartx^n. 
carbon/hydrogen/oxygen, 
cationic  metal 
organonitrogen 
chlonnated  phenol 
nonhalogenated  phenolic, 
organonitrogen. 
oxoanion  metal, 
cationic  metal, 
dioxin/furan. 

chlonnated  hydrocarbon, 
oxoanion  metal 
carbamate  group 
aromatic  hydrocarbon, 
chlonnated  hydrocarbon, 
chlonnated  hydrocarbon, 
oxoanion  metal, 
chlonnated  hydrocarbon, 
cationic  metal 


All  but  one  of  the  42  chemicals  have 
available  toxicolagical  data  in 
developing  HWIR  exemption  levels 
through  the  HWIR  risk  a,ssHSsment.  In 
the  case  of  lead,  we  would  not  develop 
a  human  health-based  number  from  the 
HWIR  '94  risk  assessment  because  lead 
does  not  have  the  same  tvpe  of 
toxicological  value  useii  for  the  other 
chemicals.  Instead,  we  would  refer  to 
levels  developed  for  other  regulatory 
programs  within  EPA,  which  include 
the  Superfund  program,  the  Safe 
Drinking  Water  Program  and  the  Lead 
Hazard  Clnntrn!  Program. 

(her  the  past  four  years,  we 
developed  a  "no  action"  concentration 
for  lead  in  soil  of  400  mg/kg  for  three 
separate  programs:  Superfund  Site 
Cleanup  under  CERCLA 
(Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act),  Corrective  Action  under  RCRA  and 
Lead  Hazard  Control  under  TSCA 


(Toxic  Substance  Control  Act).  This 
level  is  based  on  protecting  children 
from  neuro-behavioral  toxicity  effects 
from  multi-media  exposures  of  lead. 
Historically,  we  have  been  particularly 
concerned  about  lead  poisoning  in 
children  between  the  age  of  six  months 
and  seven  years,  and  therefore  have 
focused  on  these  effects  for  our 
regulations.  For  the  soil  lead  guidance 
determination  under  these  programs,  we 
considered  risks  to  children  from 
exposure  to  lead  in  air,  in  soil  and  dust, 
in  their  diet  and  in  their  drinking  water 
(see  OSWER  directives  #9200.4-2 7P  and 
#9355.4-12  regarding  RCRA  and 
CERCLA  and  Risk  Analysis  to  Support 
Standards  in  Lead  in  Paint.  Dust,  and 
Soil.  (EPA  747-R-97-006),  June  3.  1998. 
regarding  TSCA).  These  determinations 
are  based  on  the  Integrated,  Exposure. 
Uptake  and  BioKinetic  (lEUBK)  Model 
and  assume  that  the  child  lives  amongst 


the  contamination  (that  is,  on-site 
exposure). 

We  also  considered  lead  levels 
considered  safe  under  the  Safe  Drinking 
Water  Regulations  (40  CFR  141). 
Although  we  have  not  set  a  Maximum 
Contaminant  Level  (MCL)  for  lead  in 
drinking  waste  svstems.  we  have 
required  water  systems  to  reduce  the 
levels  of  lead  at  the  tap  to  as  close  to 
zero  as  possible  (see  the  Lead  and 
Copper  Rule  (LCR)  under  40  CFR 
141.80).  In  addition  to  requiring  water 
systems  to  optimize  corrosion  control, 
the  LCR  also  requires  that  water  systems 
that  exceed  15  ug/L  lead  in  more  than 
10"n  of  the  taps  tested  meet  certain 
other  treatment  requirements  where 
appropriate.  Also,  guidance  from  EPA's 
Office  of  Drinking  Water  strongly 
recommends  that  source  water 
treatment  be  installed  if  the 
concentrations  of  lead  in  source  water 
exceeds  5  ug/L. 
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We  are  considering  the  400  mg/kg  as 
an  appropriate  and  protective  human 
h(!alth  limit  to  exempt  waste  under 
HWIR.  This  level  considers  multiple 
exposures,  not  just  exposures  from 
drinking  contaminated  water,  and  even 
for  the  groundwater  ingestion  pathway. 
the  400  mg/kg  level  is  based  on  a  default 
value  of  4  ug/L.  more  stringent  than 
both  the  15  ug/L  and  5  ug/L  levels 
considered  within  the  drinking  water 
regulations. 

Hence,  we  request  comment  on 
setting  the  exemption  level  for  lead  as 
the  lower  of  two  values:  the  400  mg/kg 
level  for  human  health  risks  and  the 
modeled  ecological  risk  results.  (See 
Section  XVI  for  additional  discussion  of 
ecological  risk  assessment  performed  for 
HWIR).  We  request  comment  on  this 
approach  for  developing  an  exemption 
If'vp]  for  lead. 

Although  we  intended  to  model  all  42 
chemicals  listed  above,  we  identified 
several  errors  within  the  svstem  during 
initial  production  runs.  These  errors 
included  exceeding  solubility  limits  for 
one  nr  more  waste  concentrations. 
failing  to  account  for  sites  in  the  results 
for  one  or  more  waste  concentrations, 
and  generating  the  distribution  of 
results  for  only  the  exposed  population. 
The  time  reciuired  to  diagnose  the  errors 


and  reprogram  the  potential  fixes  to  the 
system  and  modules  resulted  in  a 
limited  time  frame  for  generating  the 
results  for  this  notice.  Therefore,  we 
included  the  results  for  acrylonitrile 
managed  in  a  landfill  as  an  example. 

These  resuhs  are  presented  in  the 
technical  background  document  Risk 
Characterization  Report  for  the  HWIR99 
Multimedia.  Multipathway  and 
Multireceptor  Risk  Assessment  (3MRA), 
U.S.  EPA,  July  1999-as.  We  plan  to 
update  the  model  to  address  system 
errors.  In  addition,  we  expect  to  place 
in  the  docket  results  for  additional 
chemicals  and  waste  management  unit 
combinations  from  an  updated  model. 

Because  we  have  not  fully  tested 
recent  revisions  to  the  model,  we  are  not 
proposing  these  results  as  HWIR 
exemption  levels  at  this  time.  For 
further  discussion  please  see  Section 
XVII  of  this  preamble. 

D.  Which  Additional  Chemicals  Might 
We  Model  in  the  Future? 

To  help  us  prioritize  possible  future 
exemption  level  development  bevond 
the  42  chemicals  in  Table  5,  we  first 
focused  on  chemicals  reasonably 
expected  to  be  present  in  major  waste 
streams.  For  a  waste  stream  to  be 
eligible  for  this  exemption,  those 


chemicals  reasonably  expected  to  be 
present  in  the  waste  stream  would  have 
to  have  exemption  levels.  Developing 
exemption  levels  for  these  chemicals 
would  therefore  allow  more  waste  to 
become  eligible  for  an  HWIR  exemption. 
For  listed  waste  from  specific  and  non- 
specific sources  (that  is,  F  and  K  wastes 
found  in  40  CFR  261.31  and  261.32), 
this  set  of  chemicals  would  include 
those  chemicals  found  in  Appendix  VII 
of  40  CFR  Part  261  (hazardous 
chemicals  for  which  the  waste  was 
listed)  and  those  chemicals  found  in  40 
CFR  268.40  (regulated  hazardous 
constituents  under  the  LDR  program). 

We  also  focused  our  prioritization 
efforts  on  waste  streams  most  likely  to 
take  advantage  of  the  HWIR  exemptions. 
By  analyzing  data  on  historic  cost 
savings  and  the  prevalence  of  chemicals 
within  both  large  and  small  waste 
streams,  we  identified  an  additional  29 
chemicals  that  with  exemption  levels 
could  greatly  increase  the  number  of 
RCRA  waste  codes,  facilities  and 
volumes  of  waste  eligible  for  the  HWIR 
exemption.  (The  identification  of  these 
29  chemicals  is  discussed  further  in 
Background  Document  on  Additional 
HWIR  Chemicals,  U.S.  EPA,  October 
1999-au).  These  chemicals  are  listed  in 
Table  8. 


Table  8.— Candidates  ^op  Add-tiona.  hwir  Exemption  Level  Development 


CAS  No. 


1  , 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  . 

9  . 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 


Chemical  name 


67-64-1 

98-86-2 

79-06-- 

79-10-7 

56-23-5 

7440-50-8 

108-94-1 

95-50-1 

107-06-2 

110-80-5 

141-78-6 

100-41-4 

60-29-7 

64-18-6 

118-74-1 

67-72-1 

78-83-1 

108-39-4 

67-56-1 

108-10-1 

71-36-3 

79-46-9 

95-48-7 

1 06-44-5 

109-99-9 

76-13-1 

79-00-5 

75-69-4 

1330-20-7 


Acetone  [2-Propanone] 

AcetoDhenone 

Acryiamide 

Acrylic  Acid 

Carbon  tetrachloride 

Copper 

Cyclohexanone 

Dichlorobenzene  [ortho-Dichlorobenzene],  1,2- 

Dichloroethane  [Ethylene  dichloride],  1,2- 

Ethoxyethanol  [Ethylene  glycol  monoethyl  ether][Cellosolve],  2- 

Ethyl  acetate 

Ethylbenzene 

Ethyl  ether  [Ethane   1,1'-oxybls] 

Forrnic  Acid 

Hexachiorobenze'^e 

Hexachloroethane 

isobutyl  alcohol  [2- methyl- l-propanol]  [isobutanol] 

meta-Cresol  [3-Methyl  phenol] 

Methanol  [Methyl  alcohol] 

Methyl  isobutyl. ketone  [Hexone][4-Mefhyl-2-pentanone] 

n-Butyl  alcohol  [n-Butanol] 

Nitroprooane.  2-  — 

ortho-Cresol  [2-Methyl  phenol] 

para-Cresol  [4-Methyl  phenol] 

Tetrahydrofuran 

Tnchloro-1.2.2-tnfluoroethane  [Freon  113],  1.1,2- 

Tnchloroethane  [Vinyl  tnchloride],  1.1.2- 

Trlchlorofluoromethane  [Tnchloromonofiuoromethane][CFC-1 1] 

Xylenes,  mixed  isomers  (otiho-.  meta-,  para-)  [Xylenes,  total] 


Just  as  there  are  good  candidates  for 
additional  exemption  levels,  there  are 


other  chemicals  that  are  less  attractive 
for  exemption  level  development.  The 


following  types  of  chemicals  might  be  of 
lower  priority  simply  because  they  are 
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not  found  in  most  process  wastes 
generated  today.  These  chemicals 
include:  (1)  Chemicals  no  longer 
prnduced  in  the  United  States;  (2) 
I  ht^mi(  als  produced  infrequently  or  in 
small  quantitu^s;  (J)  chemicals  used 
exclusively  as  pesticides  or  herbicides; 
and  (4)  chemicals  found  exclusively 
within  discarded  chemical  products 
,that  is,  manv  ni  th<-  RCRA  P  and  U 
listed  wastes  found  in  40  CFR  261.33). 
Consistent  with  this  prioritization,  we 
do  not  hf  lieve  that  we  need  to  develop 
s'Xi-mption  levels  for  all  chemicals  listed 
in  Section  XIV.  to  make  the  HVVIR 
exemption  available  to  a  broad  segment 
of  the  waste  universe. 

These  lower  priority  chemicals  are 
unlikelv  to  be  prevalent  in  newly 
t;e'nt!rated  wastes,  although  they  can 
appear  in  site  clean-up  wastes  or 
(  ontaminated  media  (for  example, 
contaminated  soil).  While  clean-up 
wastes  and  contaminated  media  may 
become  exempt  under  HWIR  by  meeting 
the  stated  requirements,  the  main  focus 
of  today's  rule  is  process  wastes.  Other 
regulatorv  mechanisms  exist  within  the 
RCR.^  and  CERCLA  programs  to  direct 
the  appropriate  management  of  these 
wastes. 

Another  consideration  for  the 
development  of  exemption  levels  for 
chemicals  is  whether  we  have  sufficient 
toxicological  data  and  they  do  not 
present  anv  other  technical  issues. 
Manv  chemicals,  because  of  a  lack  of 
human  health  benchmarks  or  other 
technical  difficulties,  are  problematic 
for  developing  exemption  levels.  Such 
technical  difficulties  include  analytical 
challenges  in  measuring  chemical 
concentrations  in  waste  matrices  or 
difficulties  representing  the  behavior  of 
the  chemical  through  our  modeling 
framework. 

One  such  chemical  with  toxicological 
information,  but  which  presents  other 
technical  difficulties  is  cyanide, 
Cvanide  has  traditionally  been  of 
particular  interest  because  of  its  high 
prevalence  in  hazardous  waste  streams. 
We  have  not  pursued  the  development 
of  cvanide  numbers  for  generic  waste 
streams  using  the  HWIR  risk  assessment 
model  because  of  technical  concerns 
that  include:  (1)  The  presence  of 
cvanide  in  various  forms,  which  change 
with  waste  matrix  pH.  the  presence  of 
metals  and  cyanide  concentration;  (2) 
the  complex  chemistry  of  cyanide,  both 
m  the  waste  and  in  its  environmental 
transport;  and.  (3)  cvanide  degradation, 
such  as  its  oxidation  to  carbon  dioxide, 
nitrogen  and  water.  Further,  the 
chemical  analysis  of  cyanide  is 
complicated  by  significant  interferences 
and  the  reporting  of  various  cyanide 
forms,  including  total,  free  and  weak 


acid  dissociable  forms.  We  ask  for 
comment  on  which  wastes  would  be 
impacted  by  the  absence  of  an  HWIR 
exemption  level  for  cyanide,  and  for 
comments  on  how  to  set  HWIR 
exemption  levels  for  cyanide,  given  its 
complex  chemistry. 

We  also  request  comment  on  which 
particular  chemicals  and  waste  streams 
are  especially  suited  to  an  HWIR 
exemption.  We  believe  that  direct  input 
from  waste  generators  specifically 
identifying  candidate  waste  streams 
would  be  the  most  useful  and  targeted 
means  of  selecting  additional  chemicals 
for  exemption  level  development. 

XIX.  How  Would  EPA  Use  the  Results  of 
the  Risk  Assessment  To  Set  HWIR 
Exemption  Levels? 

As  discussed  in  Section  XVII,  we  have 
identified  an  inconsistency  in  the  model 
results,  which  we  believe  demonstrates 
that  the  model  is  not  performing  as 
designed.  In  addition,  we  have  not 
completed  final  testing  of  the  software 
system.  Therefore,  we  are  not  proposing 
HWIR  exemption  levels  based  on  these 
modeling  results.  This  section  explains 
the  methodology  we  would  use  to  set 
HWIR  exemption  levels  when  the  final 
modeling  results  are  available.  Before 
we  would  promulgate  an  HWIR 
exemption,  we  would  first  publish  an 
HWIR  proposal  that  would  include 
specific  exemption  levels  and  give  the 
public  an  opportunity  to  comment.  We 
request  comment  on  this  methodology 
for  generating  HWIR  exemption  levels 
from  the  risk  assessment  results. 

A.  What  Risk  Protection  Criteria  Would 
EPA  Use  To  Generate  HWIR  Exemption 
Levels? 

The  HWIR  exemption  levels  would  be 
generated  based  on  five  different  types 
of  risk  protection  criteria:  (1)  Cancer  risk 
level,  (2)  human  health  hazard  quotient 
(HQ),  (3)  ecological  hazard  quotient,  (4) 
population  percentile,  and  (5) 
probability  of  protection.  By  setting  a 
value  for  each  of  these  criteria,  we 
would  identify  the  chemical-specific 
waste  concentrations  that  would  be 
protective  at  those  values.  Each  risk 
criterion  is  explained  in  more  detail 
below  and  summarized  in  Table  9.  For 
each  of  the  risk  protection  criteria,  we 
would  select  specific  levels  from  a  range 
of  values  for  each  protection  criterion 
from  which  we  developed  HWIR 
exemption  levels.  We  invite  comment 
on  which  values  we  should  select  for 
each  of  the  risk  protection  measures, 

1.  Cancer  Risk  level.  The  cancer  risk 
level  refers  to  a  person's  increased 
chance  of  developing  cancer  over  a 
lifetime  due  to  potential  exposure  to  a 
specific  chemical.  A  risk  of  1x10 "  * 


translates  as  an  increased  chance  of  one 
in  a  million  of  developing  cancer  during 
a  lifetime,  EPA  generally  sets 
regulations  at  risk  levels  between  10    ^ 
and  10    ^  (in  other  words,  from  one  in 
a  million  to  one  in  ten  thousand 
increased  chance  of  de\'eloping  cancer 
during  a  lifetime).  In  the  RCRA 
hazardous  waste  listing  program,  a  10  "* 
risk  is  usually  the  presumptive  "no  list" 
level,  while  10    '  is  often  (used  to 
determine  which  wastes  are  considered 
initial  candidates  for  listing  (see.  for 
example,  the  petroleum  listing  at  63  FR 
42117),  For  HWIR,  we  would  evaluate 
the  exemption  levels  that  result  from 
both  the  10    ^  and  the  10    ''  risk  levels. 

We  do  not  intend  to  evaluate  a  risk 
higher  than  10    'for  an  HWIR 
exemption,  because  using  higher  levels 
would  mean  that  waste  could  exit  the 
RCR.^  hazardous  waste  regulatory 
system  at  a  higher  risk  than  it  typically 
enters  the  system.  In  the  1995  HWIR 
proposal,  we  did  consider  using  higher 
risk  levels  for  our  modeling  under  the 
State-based  contingent  management 
approaches,  but  this  was  contingent  on 
having  in  place  a  State  nonhazardous 
waste  program  approved  by  EPA.  which 
would  reduce  the  overall  risk  to  10    ''or 
10    \  Given  that  the  HWIR  exemption 
discussed  today  is  designed  to  be  self- 
implementing,  with  no  direct 
governmental  oversight  of  the 
exemption  claims  and  no  EPA  review  of 
State  nonhazardous  waste  programs,  we 
believe  that  using  a  cancer  risk  level  of 
10    •*  or  higher  would  be  inappropriate. 

2  Hazard  Quotiem  iHQi.  The  HQ 
refers  to  the  likelihood  that  exposure  to 
a  specific  chemical  would  result  in  a 
non-cancer  health  problem  (for 
example,  neurological  effects).  The 
hazard  quotient  is  developed  by 
dividing  the  estimated  exposure  to  a 
chemical  by  the  reference  dose  (RfD)  for 
oral  ingestion  pathways  or  reference 
concentration  (RfC)  for  inhalation 
pathways.  The  RfiD  and  RfC  are 
estimates  of  the  highest  dose  or 
concentration  that  might  be  considered 
safe.  An  HQ  of  one  or  lower  indicates 
that  the  given  exposure  is  unlikely  to 
result  in  adverse  health  effects.  Some 
programs,  such  as  the  drinking  water 
program,  set  the  HQ  target  at  less  than 
one  to  provide  a  safety  factor  against 
exposure  to  a  chemical  from  other 
sources.  For  example,  the  drinking 
water  program  has  used  20%  of  the  RfD 
in  setting  drinking  water  standards  (see, 
for  example.  57  FR  31776),  Within  the 
Office  of  Solid  Waste,  we  have  used 
25%  of  the  RfD  in  setting  standards  for 
Boilers  and  Industrial  Furnaces  (BIFs) 
(56  FR  7134),  For  HWIR,  we  would 
evaluate  the  exemption  levels  that  result 


Federal  Register    \'oi    B4.  No.  223 /'Friday    Novpmbpr  1Q,   IQQQ 'Prop^c^pH  RrJpc 


fi3441 


f F!  m  both  an  HQ  of  0. 1  and  an  HQ  of 
one. 

3.  Ecological  hazard  quotient.  The 
ecological  hazard  quotient  is  analogous 
to  the  human  health  HQ,  except  that  the 
estimated  exposure  is  compared  with  an 
ecological  toxicity  value  rather  than  the 
human  health  Rff)  or  RfC.  For  this 
analysis,  we  developed  two  types  of 
toxicity  values:  (1)  an  ecological 
benchmark  that  is  analogous  to  the 
human  health  HQ  using  a  RfD:  and  (2) 
chemical  stressor  concentration  limit 
(CSCL)  that  is  analorous  to  the  human 
health  HQ  using  an  RfC.  The  ecological 
hazard  quotient  protects  ecological 
health  at  the  population  or  community 
level,  and  therefore  focuses  on 
reproductive  and  developmental  effects, 
rather  than  the  mortality  of  individual 
organisms.  In  developing  ecological 
toxicity  values  for  this  risk  assessment, 
we  used  the  geometric  mean  between  a 
No  Observed  Effects  Level  (NOEL)  and 
a  Lowest  Observed  Effects  Level  (LOEL). 
(Human  health  reference  doses  are 
based  on  NOELs.)  This  approach  is 
similar  to  the  approach  used  for 
developing  Ambient  Water  Quality 
Criteria,  where  the  assumption  is  that 
most,  but  not  all.  of  the  aquatic  species 
and  animals  are  protected  (U.S.  EPA, 
1985).  For  HWIR.  we  would  evaluate  the 
exemption  levels  that  result  from  both 
an  ecological  hazard  quotient  of  one  and 
ten. 

4.  Population  percentile.  The 
population  percentile  is  the  percentage 
of  the  population  protected  at  the 


specified  risk  levels  and  hazard 
quotients  for  a  single  environmental 
setting.  A  setting  is  a  specific  unit  at  a 
specific  site,  and  is  defined  by 
combining  site-based  information  (such 
as  unit  size,  and  unit  placement)  with 
variable  environmental  information 
(such  as  rainfall  and  exposure  rates) 
generated  from  regional  and  national 
data.  For  HWIR.  we  would  evaluate  the 
exemption  levels  that  result  from 
population  protection  percentiles  of 
99%  and  95%. 

Although  the  risk  percentilrs  are 
meant  to  represent  the  proportion  of  the 
population  protected  (or.  conversely,  at 
risk),  the  data  used  to  define  population 
variability  and  to  interpret  the  99th 
individual  risk  percentile  may  be  both 
quantitatively  and  qualitatively  limited. 
First,  there  might  not  be  a  sufficient 
number  of  obser\'ations  for  a  given  input 
for  adequately  defining  an  upper 
percentile  (for  example,  the  99th 
percentile)  within  the  range  of 
observations,  which  introduces 
uncertainty  when  extrapolating  in  the 
tails.  Second,  efforts  to  describe  the 
variability  are  often  confounded  by 
uncertainties  introduced  as  a  bias.  The 
bias  may  over-or  underestimate  the 
results  to  an  unknown  degree. 

5.  Probability  of  protection.  The 
probability  of  protection  is  defined  as 
the  percentage  of  settings  that  meet  the 
population  percentile  criteria.  These 
distributions  reflect  the  uncertainty  and 
the  variability  of  the  model  and 
underlying  data  required  by  the  model. 


We  generally  describe  a  probability  of 
protection  as  "high  end"  when  it 
focuses  on  individual  risk  to  those 
people  at  the  upper  end  of  the 
distribution,  generally  above  the  90th 
percentile  (%).  For  HWIR.  we  would 
evaluate  the  exemption  levels  that  result 
from  both  95%  and  90%  probabilities  of 
protection. 

By  evaluating  different  values  for  each 
risk  protection  criteria,  we  would 
generate  potential  HWIR  exemption 
levels  for  four  different  risk  protection 
groups  (See  Table  9)  .  The  risk 
protection  groups  are  two-dimensional 
in  nature.  For  example,  with  respect  to 
the  Group  2  criteria  the  interpretations 
for  cancer  and  non-cancer  risks  are 
respectively: 

— 99%  of  the  population  are  subject  to 
cancer  risks  of  less  than  10  '-  across 
90%  of  the  environmental  settings; 

— 99%  of  the  population  experience 
exposure  levels  below  an  HQ  of  1 
across  90%  of  the  environmental 
settings. 

The  combinations  in  Table  9  capture 
a  range  of  protection  levels,  from  most 
conser\'ative  (Group  1)  to  least 
conser\'ative  (Group  4).  These  groups 
are  not  an  exhaustive  look  at  all  possible 
combinations  of  potential  risk 
protection  criteria:  we  could  choose  a 
different  combination  altogether.  These 
groups  were  chosen  to  help  bound  the 
possible  values.  We  request  comment  on 
which  risk  protection  criteria  to  use. 
and  in  which  combination. 


Table  9  —Risk  Protection  Combinations  Evaluated  for  HWIR  Risk  Assessment 


Risk  tevel  

Human  Health  HQ  

Eco  HQ  

Population  Percentile  ... 
Probability  of  Protection 


Group  1  (most 
conservative) 


Group  2 


Group  3 


■1- 


10" 
0.1 

1 

99 
95 


10 


1 

1 

99 

90 


Group  4  (least 
conservative) 


10 


1 

1 

99 

90 


10 


1 
10 
95 
90 


F.   }\'.\\  Would  EPA  Aggregate  the 
Hunirin  Health  and  Ecological  Risk 

Ininrmation? 

The  risk  assessment  produces 
separate  results  for  the  protection  of 
human  receptors  and  the  protection  of 
ecological  receptors.  We  would  select 
the  lower  (more  conser\'ative)  of  these 
values.  Thus,  the  resulting  number 
would  be  protective  of  both  sets  of 
receptors. 


C.  How  Would  EPA  Aggregate  the 
Chemical  Concentrations  at  Each  Waste 
Management  Unit  Into  HWIR  Exemption 
Levels? 

The  risk  assessment  produces 
separate  results  for  each  of  the  five 
waste  management  units  being  modeled 
(surface  impoundment,  aerated  tank, 
land  application  unit,  waste  pile,  and 
landfill).  To  apply  these  results  to  real- 
world  practices  under  the  generic  HWIR 
exemption,  we  defined  the  categories  of 
wastes  that  would  most  likely  match  the 
scenarios  we  modeled. 

To  match  the  HWIR  exempted  wastes 
to  their  likely  destinations,  we  would 
tailor  the  H\VIR  exemption  levels  to 


three  broad  waste  form  categories:  (1) 
Liquids:  (2)  semi-solids:  and  (3)  solids. 
These  categories  are  identified  by  a 
waste's  total  suspended  solids  (f  SS) 
content,  which  is  defined  as  the 
particles  that  can  be  removed  from  a 
solution  by  filtration.  Liquids  are  wastes 
that  have  less  than  1%  TSS  by  weight; 
semi-solids  are  wastes  with  a  TSS 
content  between  1  and  30%;  and  solids 
are  waste  with  a  TSS  content  greater 
than  30%. 

We  chose  the  1%  and  30%  thresholds 
by  examining  available  data  on 
wastewater  treatment  and  sludge 
processing  and  by  considering  water 
saturation  for  a  "typical"  waste  passing 
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the  paint  filter  test.  More  detailed 
ilisr.u.s>i(in  of  these  data  sources  can  be 
tduiui  in  tho  background  document 
entitled  Correlation  between  Liquid. 


Sludge,  and  Solid  Waste  Forms  and 
Surface  Impoundment,  Land 
Application  Unit,  and  Landfill  Disposal 
Options  (U.S.  EPA.  1999-a). 


We  would  group  the  unit-spocific 
results  to  construct  HWIR  exemption 
levels  for  each  waste  category  as 
follows: 


Table  10.— HWIR  Exemption  Level  Categories 


Surface  Impoundment 

Aerated  Tank    

Land  Application  Unit . 

Waste  Pile         

Landltll 


Evaluate Evaluate 

Evaluate Evaluate 

Evaluate 


Ev  iluate. 
Evaluate. 


As  Table  10  suggests,  HWIR 
exemption  levels  for  liquids  would  be 
derived  from  releases  evaluated  at 
surface  impoundments  and  aerated 
tanks.  Exemption  levels  for  semi-solids 
would  be  based  on  releases  evaluated  at 
surface  impoundments,  aerated  tanks 
and  land  application  units.  Solids  use 
risk-based  numbers  would  be  based  on 
the  releases  evaluated  at  waste  piles  and 
landfills. 

The  exemption  levels  for  each  waste 
form  would  be  determined  for  each 
waste  management  unit  by  selecting  the 
lowest  (most  stringent)  chemical 
concentration  from  the  units  evaluated. 
For  example,  the  lujuul  exemption  level 
would  be  based  on  the  lower  of  the 
surface  impoundment  and  aerated  tank 
results.  In  developing  the  semi-solid 
numbers,  we  would  convert  the  surface 
impoundment  and  aerated  tank  results, 
which  arc  in  mg/1,  to  mg/kg  based  on  an 
assumed  density  of  one  kg/1  (the  density 
of  water] 

These  categories  of  waste  forms  group 
wastes  that  are  Hxpectcd  to  be  managed 
in  similar  wa\s.  Some  waste  forms  will 
not  realistic:ailv  be  managed  in  certain 
management  units  For  example,  it  is 
unlikelv  that  a  true  solid  would  be 
managed  in  an  aerated  tank  system,  or 
that  a  true  liquid  would  be  managed  in 
a  landfill.  The  liquid  and  solid 
definitions  distinguish  wastes  that  are 
clearly  and  intuitively  liquid  and  clearly 
and  intuitivelv  solid  from  the  rest  of  the 
waste  universe.  Creating  separate 
exemption  levels  for  these  two  waste 
forms  should  not  affect  the 
protectiveness  of  the  exemption,  and 
might  allow  for  more  appropriate 
exemption  levels  and  greater  regulatory 
relief. 

The  semi-solid  category,  on  the  other 
hand,  represents  a  broad  and  varied 
universe  of  waste.  Wastes  between  1% 
and  30%  TSS  could  in  theory  be 
managed  in  any  of  the  five  waste 
management  units,  although  the  more 
liquid  wastes  (for  example,  1%-10% 
TSS)  would  be  less  likely  to  go  to 


landfdls  and  waste  piles  and  the  more 
solid  wastes  (for  example,  20-30%  TSS) 
would  be  less  likely  to  go  to  surface 
impoundments  or  aerated  tanks.  Wastes 
going  to  land  application  units. 
however,  could  contain  anywhere  from 
1%  to  30%  TSS. 

We  considered  assigning  to  the 
category  of  semi-solids  the  lowest 
concentration  of  the  results  from  any  of 
the  five  waste  management  units.  This 
approach  would  ensure  that  the 
concentration  would  be  protective  no 
matter  which  of  the  units  is  the  ultimate 
destination.  However,  after  additional 
consideration,  we  decided  that  the  risk 
levels  derived  from  the  landfill  and 
waste  piles  were  not  directly 
comparable  to  the  other  units.  Risk 
values  for  surface  impoundments, 
aerated  tanks  and  land  application  units 
are  derived  on  a  wet  basis  (that  is.  they 
consider  the  volumes  of  water  contained 
in  the  waste  form),  whereas  the  levels 
derived  for  landfill  and  waste  piles  are 
derived  on  a  dry  basis. 

Our  approach  groups  the  risk  results 
from  surface  impoundments,  aerated 
tanks  and  land  application  units  to 
produce  the  semi-solid  exemption 
levels.  To  the  extent  that  semi-solids 
could  be  disposed  in  a  landfill  or  waste 
pile,  then  this  formulation  does  not 
explicitly  evaluate  such  risk.  However, 
for  many  chemicals,  particularly 
organics,  risks  from  a  land  application 
unit  would  be  expected  to  be  generally 
greater  than  risks  from  a  landfill  or  a 
waste  pile,  although  such  a  judgement 
would  be  case  specific.  Applying  the 
land  application  unit  results  to  wastes 
that  contain  up  to  30%  TSS  should 
therefore  be  more  protective  than 
lowering  the  30%  TSS  threshold  and 
applying  the  landfill  or  waste  pile 
results. 

In  the  1995  HWIR  proposal,  we 
pursued  a  different  characterization  of 
waste  form  categories  (see  60  FR  66388) 
In  1995,  we  distinguished  between 
"wastewaters"'  and  "nonwastewaters  " 
and  offered  three  alternatives  to  define 


the  two  categories.  These  three 
alternatives  were  based  on  the  LDR 
definition  of  wastewaters,  a  15%  solids 
threshold,  and  a  distinction  for  free 
liquids  made  on  the  basis  of  the  paint 
filter  test. 

Commenters  on  the  1995  proposal 
were  split  in  their  support  of  these  three 
options  for  defining  wastewaters  and 
nonwa.stewaters.  Many  commenters 
supported  a  distinction  at  15%  solids, 
because  this  threshold  would,  among 
the  three  proposed,  best  identif\'  the 
wav  in  which  waste  is  actually  managed 
and  the  way  in  which  the  results  from 
the  risk  analysis  were  used  in 
developing  the  1995  HWIR  exemption 
levels.  Equally  strong  were  opinions 
advocating  consistency  with  the  LDR 
definition.  Commenters  were  concerned 
about  multiple  definitions  of  waste 
forms  within  the  RCRA  program  and  the 
complexity  and  confusion  such 
differences  would  cause.  We  believe 
that  the  creation  of  three  waste  form 
categories  will  produce  categories  with 
appropriate  and  corresponding 
exemption  levels,  while  at  the  sam» 
time  maintaining  general  consistency 
with  the  LDR  definitions. 

A  few  commenters  suggested  the 
creation  of  three  waste  form  categories 
at  1%  and  15%.  labeling  waste  less  than 
1%  as  wastewaters,  wastes  greater  than 
15%  as  non-wastewaters.  and  allowing 
the  generator  to  classify  wastes  between 
these  thresholds  based  on  how  they  are 
actually  managed.  In  today's  notice,  we 
have  adopted  this  notion  of  three  waste 
categories;  however,  as  explained  earlier 
we  have  increased  the  upper  threshold 
to  30"'o  in  order  to  protect  against  risks 
of  land  applying  wastes  with  15-30% 
solids. 

The  concept  of  "solids"  based  on  the 
30%  threshold  is  intended  to  conform 
with  the  historic  consideration  of  wastes 
that  do  not  have  free  liquids  as  defined 
under  40  CFR  260.10.  Conceptually, 
these  wastes  would  also  pass  the  paint 
filter  test  developed  to  determine  the 
presence  of  free  liquids  in  either 
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containerized  or  bulk  wastes  (see  50  FR 
18370)  that  established  the  paint  filter 
test  as  well  as  a  subsequent  Federal 
Register  notice  (57  FR  54454)  that 
retained  the  paint  filter  test  over  a 
proposed  liquid  release  test.  Therefore, 
as  an  alternati\e  to  the  threshold  of  30% 
TSS.  we  request  comment  on  the  use  of 
the  paint  filter  test  to  distinguish  solids 
without  free  liquids  from  other  solids 
for  the  purpose  of  the  HWIR  exemption. 

We  also  do  not  belie\-e  it  appropriate 
m  the  generic  option  to  allow  you  to 
choose  which  of  the  three  exemption 
levels  (liquid,  semi-solid,  or  solid) 
should  apply  to  vour  wastes.  Because 
there  are  no  constraints  or  requirements 
that  waste  exempted  under  the  generic 
option  be  disposed  in  a  particular  unit, 
there  would  be  no  way  to  verifv  that  the 
waste  ended  up  in  the  destinaticiu  for 
\\  hich  exemption  levels  were  evaluated 
under  the  risk  assessment. 

As  discussed  in  Section  X.C.  of  this 
preamble,  waste  becoming  exempt  after 
the  point  of  generation  must  complv 
with  LDR  requirements.  The 
relationship  of  the  waste  categories  for 
HWIR  and  LDR  is  therefore  especially 
important  We  believe  that  although  the 
HWIR  definition  of  liquids  is  different 
from  the  LDR  definition  of  wastewater, 
these  definitions  are  appropriate  to  their 
respective  programs. (See  discussion  of 
LDR  requirements  for  HWIR  exempted 
waste  in  Section  X  of  this  preamble.) 

We  sought  to  conform  the  HWIR 
definition  of  liquids  with  the  1% 
threshold  for  TSS  found  in  the  LDR 
definition  of  wastewaters  (see  40  CFR 
268.2(f)).  The  overlap  is  especially 
useful  when  making  any  comparisons  of 
HWIR  and  LDR  concentration  levels  (for 
example,  for  the  purposes  of  meeting 
treatment  standards  established  to 
minimize  threats  to  human  health  and 
the  environment  (see  Section  XX  of  this 
preamble). 

HWIR.  however,  did  not  adopt  the  1% 
total  organic  content  criterion  used  in 
the  LDR  program.  We  thought  it 
unnecessary  to  cap  organic  content  for 
the  purposes  of  selecting  appropriate 
exemption  le\'els.  We  presume  that 
liquids  exempted  under  HWIR  would  be 
managed  in  surface  impoundments  and 
aerated  tanks  independent  of  the 
organic  content  of  the  waste. 

In  contrast,  the  LDR  program  sought 
to  distinguish  wastes  on  the  basis  of 
treatment.  By  instituting  a  I'V,  cap  on 
organic  content,  the  LDR  program  could 
distinguish  wastes  likely  to  be  treated 
by  distillation  or  combustion  from  waste 
containing  minimal  organics  less  suited 
to  these  treatment  technologies  and 
more  suited  to  more  tvpical  treatments 
for  wastewaters  (for  example,  biological 
degradation)  (51  FR  1726).  Therefore, 


the  criteria  based  on  organic  content  is 
more  appropriate  for  the  tonsideration 
of  treatment  technologies  than  for 
disposal  destinations. 

As  a  result  of  these  two  sets  of 
definitions,  there  will  be  wastes  that 
would  be  identified  as  "liquid"  for  the 
purposes  of  the  HWIR  exemption,  and 
as  "nonwastewaters"  for  the  purposes  of 
LDRs.  However,  "liquid 
nonwastewaters"  is  a  meaningful  term, 
representing  organic  liquids,  and  is 
generally  recognized  as  a  waste  category' 
distinguishable  from  more  traditional 
wastewaters,  both  in  terms  of  treatment 
alternatives  and  environmental 
concerns.  Once  understood,  we  do  not 
believe  that  the  presence  of  these  two 
sets  of  terms  will  create  difficulties  for 
the  regulated  community. 

We  request  comment  on  the  waste 
form  categories  discussed  for  the  HWIR 
generic  option.  Specifically,  we  request 
comment  on  the  definition  of  (1)  liquid 
(TSS<1%).  (2)  semi-solid 
(1%<TSS<30%)  and  (3)  solid 
(TSS>30%};  on  the  grouping  of  risk 
results  based  on  specific  waste 
management  units  that  correspond  to 
the  three  waste  forms:  and  on  the  use  of 
a  conversion  factor  of  one  kg/L  to 
convert  the  aerated  tank  and  surface 
impoundment  results  (mg/L)  for 
comparison  to  the  land  application  unit 
results  (mg/kg)  in  the  semi-solid 
category. 

In  contrast  to  the  generic  option, 
wastes  exempted  under  the  landfiU-onlv 
option  would  require  exemption  levels 
based  only  on  the  landfill  destination 
and  there  is  no  need  to  segment  the 
waste  universe.  HWIR  implementation 
provisions  would  require  that  such 
waste  be  managed  in  a  landfill.  In 
addition,  acceptance  criteria  at  the 
landfill  (such  as  the  general  prohibition 
against  managing  liquids  in  a  landfill) 
combined  with  adequate  waste 
representation  for  landfills  in  the  HWIR 
modeling,  help  ensure  that  the  landfill 
specific  risk  levels  would  be  appropriate 
for  these  waste  forms. 

Possible  Revision  to  LDR  Treatment 
Standards 

.V.V  flow  Mi^ht  EPA  Use  the  Results  of 
the  HWIH  Model  To  Revise  the 
Hazardous  Waste  LDR  Treatment 
Standards? 

:\.  What  Is  the  Statutorx'  Basis  for  the 
RCRA  LDR  Treatment  standards? 

The  statutory  requirement  for  LDR 
treatment  standards  is  to  "substantially 
diminish  the  toxicity  of  the  waste  or 
substantially  reduce  the  likelihood  of 
migration  of  hazardous  constituents 
from  the  waste  so  that  short  term  and 
long  term  threats  to  human  health  and 


the  environment  are  minimized." 
[RCRA  Section  3004(m)l.  Before  we 
could  use  the  risk-based  results  of  the 
HWIR  model  to  revise  the  hazardous 
waste  treatment  requirements  under  the 
RCRA  land  disposal  restrictions  (LDR) 
program,  we  would  have  to  determine  if 
the  results  "minimize  threat"  to  human 
health  and  the  environment  as  required 
by  the  statute. 

Our  implementation  of  this 
requirement  has  evolved  through  a  long 
series  of  rulemakings  (51  FR  1611).  The 
first  LDR  treatment  standards  were 
largely  based  on  what  technology  could 
achieve.  To  avoid  unnecessary 
treatment,  however,  we  had  also 
proposed  to  "cap"  the  technology  based 
standards  with  risk-based  screening 
levels.  These  levels  were  based  on 
human  health  toxicity  thresholds  for 
individual  hazardous  constituents  and 
modeling  of  the  groundwater  route  for 
exposure.  (51  FR  1611-13.) 

In  the  final  initial  LDR  rule,  we 
promulgated  only  the  technology-based 
standards.  We  explained  that  although 
we  believed  we  had  the  authority  to 
promulgate  risk-based  standards,  we 
were  not  promulgating  the  proposed 
risk-based  caps,  because  of  extensive 
comments  raising  concerns  about  the 
scientific  uncertainties  of  the  risk 
analyses  performed  to  date  (51  FR 
40578).  Members  of  industry  challenged 
the  final  standards,  claiming  that  they 
required  treatment  to  concentrations 
below  "minimize  threat"  levels.  On 
review,  the  Court  held  that  section 
3004(m)  authorized  both  technology- 
based  and  risk-based  standards,  but 
remanded  the  rule  to  EPA  for  a  fuller 
explanation  of  our  decision  to  rely  on 
technology-based  standards  alone. 
(Hazardous  Waste  Treatment  Council  v. 
EPA.  886  F.  2d  355  (D.C.  Circ.  1989). 
("HWTC  m").)  The  court  also  held  that 
EPA  was  not  obligated  to  adopt  either 
the  RCRA  characteristic  test  levels  or 
the  Safe  Drinking  Water  Act  Maximum 
Contaminant  levels  (MCLs)  as 
"minimize  threat"  levels,  because 
neither  "purports  to  establish  a  level  at 
which  safety  is  assured  or  "threats  to 
human  health  and  the  environment  are 
minimized'."  (886  F.  2d  at  363.) 

In  our  response  to  the  remand,  we 
stated  that  the  best  way  to  fulfill  the 
requirements  of  section  3004(m)  would 
be  to  ensure  that  technology-based 
treatment  standards  did  not  require 
treatment  of  hazardous  chemicals  that 
posed  only  insignificant  risks.  (55  FR 
6641.  Feb.' 26,1991).  We  explained, 
however,  that  we  were  not  yet  able  to 
promulgate  such  levels.  We  believed 
that  we  lacked  a  reliable  predictive 
model  for  groundwater  exposure: 
needed  to  assess  exposure  scenarios  for 
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air  pathways;  needed  to  consider 
impacts  on  ecological  receptors;  needed 
to  develop  additional  analytic  methods 
for  hazardous  chemicals;  and  needed  to 
develop  an  approach  for  chemicals  with 
threshold  t-ffei  t  levels  lower  than 
detection  limits.  (Id  at  6642.) 

In  the  same  notice,  we  noted  that  the 
"minimize  threat"  language  of  section 
3n04(m)  cmild  reasonably  be  interpreted 
to  require  more  protection  than  the 
"normal  subtitle  C,  command  that 
standards  be  those  necessary  to  protect 
human  health  and  the  environment." 
(Id  at  6641  1  We  found  that  the  many 
portions  of  the  19H4  amendments 
stressing  the  inherent  uncertainties  of 
land  disposal  buttressed  this 
interpretation   [See  RCRA  sections 
10()2(b)(7),  3004  (d)(l!(.-\),  3004  (e)(i)(A), 
3004(gJ(5)|.  We  also  found  support  in 
the  LDR  legislative  histor\-  For 
example,  the  Senate  amendment 
containing  the  'minimize  threat" 
standards  replaced  a  committee  bill  that 
only  wijuld  have  required  treatment  to 
be  'protective  of  human  health  and  the 
environment."  iSee  S.  757,  Section 
3004(b)(7),  printed  at  S.  Pep.  No.  284, 
9ath  Cong..  2nd  Session  86]. 

Further,  we  noted  that  the  levels  we 
had  been  using  in  site-specific  and 
waste  stream  specific  contexts,  such  as 
clean  closures,  delistings,  and  no- 
migration  petitions,  would  not 
necessarilv  he  appropriate  for  generally 
applicabh-  standards  reijuired  to 
minimize  threats  to  human  health  and 
the  environment.  (55  FR  6641,  note  1.) 
We  took  the  position  that  section 
3004(m)  does  not  require  the 
elimination  of  everv'  cimceivable  threat 
posed  by  land  disptisal  of  hazardous 
waste,  citing  a  statement  by  Senator 
Chaffee  that   "[ilt  is  not  intended  that 
every  waste  receive  repetitive  levels  of 
treatment,  nor  must  all  inorganic 
constituents  be  reclaimed."  130  Cong. 
Rec.  S.9179  (daily  ed.,  July  25.  1984). 
(55  FR  6641.  note  1.)  Clearly  we  did  not 
interpret  the  minimize  threat  language 
to  require  the  elimination  of  all  threats. 

Since  the  outset  of  the  LDR  program, 
we  have  continued  to  develop  and 
refine  the  risk  assessments  that  are  the 
basis  of  our  regulatorv  decisions  with 
respect  to  waste  identification.  In 
addition,  the  increased  sensitivity  of 
analytical  methods  has  lowered 
achievable  detection  limits  and  more 
extensive  biological  data  are  available 
for  development  of  benchmark  criteria 
for  assessing  ecological  risk.  As  a  result, 
the  universe  (jf  availalile  health-based 
and  ecological  data  has  grown 
significantly,  and  the  reliability  of  this 
information  has  improved.  In 
developing  the  HWIR  risk  assessment, 
we  now  believe  that,  for  some 


chemicals,  we  might  soon  have  enough 
data  and  the  necessary  tools  to  establish 
risk-based  levels  on  a  national  level  that 
minimize  threats  to  human  health  and 
the  environment. 

B.  Why  Do  We  Believe  That  the  HWIR 
Risk  Assessment  Results  Could  Be  Used 
To  Revise  the  Waste  Treatment 
Standards? 

The  HWIR  risk  assessment  could  be 
used  to  develop  risk-based  LDR  levels 
for  several  reasons.  First,  the  HWIR  risk 
assessment  significantly  expands  our 
ability  to  evaluate  human  and  ecological 
risk  as  compared  to  our  historic 
capability.  For  example,  unlike  previous 
analyses  that  focused  solely  on 
groundwater,  the  HWIR  risk  assessment 
evaluates  the  potential  for  waste 
chemical  migration  through  the  most 
significant  envirormiental  fate  and 
transport  pathways.  Second,  the  1999 
HWIR  risk  assessment  looks  at  the  total 
impact  of  all  those  pathways,  not  just  at 
each  pathway  individually.  Finally,  the 
HWIR  risk  assessment  also  includes  the 
greatest  number  of  ecological 
benchmarks  ever  used  in  regulatory 
development  under  RCRA.  These  factors 
suggest  that  the  tools  and  analyses  now 
exist  to  properly  evaluate  when  threats 
to  human  health  and  the  environment 
are  minimized. 

C.  How  Might  the  Risk-Based  LDR  levels 
Be  Implemented? 

Generally,  an  HWIR  exemption  level 
would  replace  an  LDR  numerical 
treatment  standard  ("LDR  level")  if  it  is 
less  stringent  than  the  existing  LDR 
level.  In  this  case,  we  could  directly  use 
the  new  risk-based  levels  to  replace 
existing  LDR  levels  found  in  waste- 
specific  treatment  requirements  listed  in 
the  table  at  §  268.40  and  the  Universal 
Treatment  Standard  (UTS)  levels  listed 
in  the  table  at  §  268.48.  Setting  risk- 
based  LDR  levels  could  help  simplifv' 
the  HWIR  exemption.  For  those 
chemicals  for  which  HWIR  exemption 
levels  replace  LDRs.  meeting  the  HWIR 
exemption  would  simultaneously  satisfy 
LDR  treatment  requirements  for  those 
chemicals.  This  does  not  necessarily 
mean,  however,  that  all  of  the 
applicable  LDR  treatment  requirements 
would  have  been  met  for  that  waste 
code.  LDRs  could  regulate  more 
chemicals  than  those  with  revised  risk- 
based  standards.  Before  a  waste  can  be 
land  disposed,  all  chemicals  identified 
in  the  LDR  standards  for  that  waste  code 
must  meet  applicable  LDR  treatment 
standards. 

For  some  chemicals,  however,  the 
HWIR  exemption  levels  might  be  more 
stringent  than  the  existing  LDR 
numerical  standards.  In  this  situation, 


the  LDR  standards  would  not  be 
replaced  by  the  HWIR  level  Otherwise, 
if  HWIR  exemption  levels  were 
mandated,  generators  would  have  to 
treat  their  waste  below  levels  that  are 
ac:hievable  using  the  best  demonstrated 
and  available  technology,  which  is  the 
basis  for  the  LDR  standards  If  the  waste 
meets  the  LDR  levels  hut  not  the  HWIR 
exemption  levels,  then  LDR 
requirements  would  be  satisfied,  but  the 
waste  would  remain  hazardous. 

This  section  reviews  and  addresses 
key  issues  within  the  LDR  program  that 
will  influence  how  the  HWIR  risk 
assessment  results  would  be  specifically 
integrated  with  the  LDR  waste  treatment 
standards.  For  instance:  (1)  HWIR 
identifies  liquid,  semi-solid,  and  solid 
exemption  levels  while  the  LDR 
program  identifies  wastewater  and 
nonwastewater  treatability  groups;  (2) 
HWIR  risk  numbers  are  based  on  totals 
analysis  while  LDR  levels  are  based  on 
totals  analysis  and  the  Toxicity 
Characteristic  Leaching  Procedure,  or 
TCLP;  and  (3)  HWIR  exemption  levels 
that  replace  existing  LDR  levels  for 
certain  chemicals  might  potentially 
impact  other  wastes  subject  to  LDRs. 

IV'asfp  Treatment  Standards — 
Treatability  Groups.  When  prohibiting  a 
waste  stream  from  land  disposal,  the 
LDR  program  identifies  chemicals  of 
concern  that  potentially  pose  a  threat  to 
human  health  and  the  environment.  The 
LDR  numerical  treatment  standards 
represent  wastewater  and 
nonwastewater'  chemical  levels  that 
technologies  can  achieve  when  treating 
specific  waste  streams.  As  discussed  in 
section  XIX  of  this  preamble,  HWIR 
numbers  apply  to  liquids,  semi-solids. 
and  solids,  which  is  a  related  but  not 
identical  scheme  of  classification. 

To  attempt  to  resolve  this  potential 
difference  and  to  simplify 
implementation,  we  could  use  the 
HWIR  'liquid"  number  for  the  LDR 
wastewater  number,  and  the  lower  of 
the  "semi-solid"  and  'solid"  numbers 
for  the  nonwastewater  LDR  number.  As 
discussed  in  more  detail  below,  this 
type  of  simple  substitution  scheme 
assumes  that  the  HWIR  exemption 
levels  are  higher  than  the  current 
numerical  LDR  waste  treatment 
standards  to  which  they  would  be 
compared. 

Some  methodological  issues  will  need 
to  be  addressed  in  pursuing  this  type  of 
approach  (or  potentially  in  any  similar 


'  F(ir  purposes  of  impleinfiiting  the  LDR 
Ireatmenl  slaiuiarris,  as  tiffiiipii  in  1^268.2. 
wa.stcwalers  arc  wastes  that  contain  less  than  1% 
bv  weight  total  organic  carbon  (TOC)  and  less  than 
\%  by  weight  total  siispHnderi  solids  (T.SS). 
Nonwastewaters  are  wastes  thai  do  not  meet  the 
criteria  for  wastewaters. 
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approach).  For  example,  the  LDR 
definition  of  "wastewater'"  (less  than 
1%  Total  Suspended  Solids  (TSS)  and 
less  than  1%  Total  Organic  Content 
(TCK:))  does  not  precisely  match  the 
HWIR  definition  of  "liquid"  (less  that 
1%  TSS).  This  means  that  some  wastes 
with  less  than  1%TSS  and  greater  than 
l%TOC  would  be  liquids  under  the 
HWIR  definition  but  nonwastewaters 
under  the  LDR  definition.  We  would 
need  to  resolve  this  type  of  translational 
issue  and  others  that  might  arise  during 
detailed  analysis.  We  note,  for  this 
particular  case,  that  'liquid 
nonwastewater"  is  a  meaningful  term 
that  describes  certain  types  of  existing 
waste — -organic  liquids. 

U'asfe  Treatment  Standards — Totals 
and  TCLP  Analysis.  HWIR  risk  numbers 
are  based  solely  on  totals  analysis  while 
the  LDR  levels  are  based  on  both  totals 
analysis  (most  organics)  or  the  TCLP 
(metals).  In  cases  where  the  current  LDR 


levels  and  the  results  of  the  HWIR 
model  are  directly  comparable  (in  other 
words,  both  sets  of  numerical  standards 
are  based  on  total  concentrations),  an 
existing  LDR  numerical  standards  could 
be  replaced  by  the  appropriate  HWIR 
number  if  it  is  less  stringent  than  the 
existing  LDR  standard.  As  discussed 
above,  this  change  would  be  reflected  in 
tables  §  268.40  and  §  268.48. 

For  the  chemicals  (such  as  metals, 
cyclohexanone,  methanol,  carbon 
disulfide)  that  have  LDR  requirements 
based  on  the  TCLP,  the  comparison  of 
HWIR  exemption  levels  and  LDR 
numerical  treatment  standards  involves 
another  level  of  complexity.  This  arises 
because  the  HWIR  exemption  levels 
would  be  based  on  total  chemical 
concentrations  in  the  waste,  whereas  the 
LDR  treatment  standards  are  based  only 
on  what  leaches  out  of  the  treated  waste 
matrix  using  the  TCLP  test.  For  metals 
treatment  standard?  that  are  based  on 


stabilization,  the  TCLP  test  is  t>'pically 
used  because  the  chemicals  are  not 
destroyed  by  treatment:  they  are  only 
immobilized.  The  route  of  exposure  is 
via  leaching  over  time,  which  is 
measured  by  the  TCLP.  A  totals  test  is 
not  valuable  for  determining  the 
leaching  potential  of  these  metals 
because  it  would  also  measure  the 
chemicals  that  are  immobilized. 

To  address  this  issue,  we  could  give 
the  hazardous  waste  generator  the 
choice  of  meeting  either  the  current 
leachate  or  the  new  totals  number  to 
satisfy  LDRs.  If  a  waste  meets  current 
leach  numbers,  but  caimot  meet  the 
totals  number,  then  it  would  meet  LDRs, 
but  it  would  not  be  eligible  for  an  HWIR 
exemption.  Table  1 1  below  summarizes 
how  we  would  integrate  IfWIR 
exemption  levels  (totals  analysis)  with 
LDR  waste  treatment  standards  (totals 
and  TCLP  analysis).  We  request 
comments  on  this  suggested  approach. 


Table  11.— Integrating  HWIR  Exemption  Levels  With  LDR  Waste  Treatment  Standards 


It  the  existing  LDR  treatnent 

requirement  for  a  particuiar 

chemical  is  based  on 


■^otals  analysis 
TCLP  


And  if  the  HWIR  exemption  level  for  that  chemical  is     i   Then  the  LDR  treatment  requirement  for  that  chemical 


More  stringenf  than  existing  LDR  level  

Less  stringent  than  existing  LDR  level  

Either  more  or  less  stnngent  (that  is.  It  doesn't  matter 
which). 


Would  remain  the  existing  LDR  level. 
Would  be  revised  to  the  HWIR  exemption  level. 
Would   be  satisfied  if  either  the  existing   LDR 
(TCLP)  or  the  HWIR  nsk  level  (totals)  is  met. 


level 


It'a.sfp  Treatment  Standards — 
Applying  Risk-Based  LDR  Levels.  In 
cases  where  the  current  LDR  levels  and 
the  results  nf  the  HWIR  model  are 
directly  comparable,  the  appropriate 
HWIR  number  would  become  the  LDR 
treatment  standard  for  a  chemical  if  it  is 
less  stringent  than  the  existing  LDR 
treatment  standard.  As  stated  earlier, 
this  change  would  be  specified  in  the 
waste-specific  treatment  requirements  at 
§  268.40  as  well  as  the  LTS  table  at 
§  268.48.  Therefore,  these  chemical- 
specific,  risk-based  LDR  levels  would 
apply  to  all  hazardous  wastes  that  must 
meet  LDRs  before  thev  are  land 
disposed. 

This  approach  would  alter  treatment 
requirements  for  some  charac  teristic 
wastes  and  underlying  hazardous 
chemicals  whose  standards  are  based  on 
totals  analysis  and  that  must  meet  UTS 
before  land  disposal.  It  would  not  affect 


wastes  for  which  the  LDR  requirements 
are  non-numerical  and  specify  a 
treatment  technology.  This  approach 
would  also  not  affect  any  of  the  other 
LDR  requirements,  such  as  notification. 
Because  HWIR  is  being  handled  on  a 
chemical  basis,  the  resulting  suite  of 
LDR  numerical  treatment  standards 
could  be  a  mix  of  original  UTS  and  risk- 
based  levels.  One  implementation 
question  is  whether  there  is  a  need  to 
indicate  which  treatment  standards 
ha\"  changed  due  to  HWIR  (for 
example,  by  asterisks  in  the  part  268 
tables). 

Waste  Treatment  Standards  and 
HWIR  Exemption  Requirements — 
Compliance  Issues.  We  expect  that  some 
wastes  can  be  treated  to  achie\e  more 
stringent  levels  than  the  existing  LDR 
levels.  The  numerical  LHTS  standards 
were  calculated  with  a  variability  factor 
to  take  into  account  process  variabilitv 


on  a  national  basis  (see  51  PR  40591, 
November  7,  1986).  We  designed  the 
variability  factor  to  ensure  that  the  LDR 
treatment  standard  was  achievable  in  a 
wide  variety  of  settings.  However,  on  a 
site-specific  or  waste-specific  basis,  a 
generator  might  be  able  to  achieve  more 
stringent  HWIR  exemption  levels  if  their 
own  process  variability  is  less  than  we 
have  presumed  in  setting  national 
standards.  Thus,  one  issue  is  whether 
and  how  to  develop  the  regulatory 
scheme  when  an  HWTO  level  is  more 
stringent  than  an  LDR  level  for  certain 
chemicals.  If  a  generator  could  meet  the 
more  stringent  HWIR  exemption  levels, 
and  the  generator  fulfills  the  other 
requirements  of  the  HWIR  exemption, 
then  the  w  aste  would  become  exempt 
from  RCRA  Subtitle  C.  Table  12 
illustrates  how  a  waste  stream  could 
satisfy  HWIR  exemption  levels  and  LDR 
requirements  simultaneously. 


Table  12.— Application  of  hwir  Exemption  Levels  and  LDR  Treatment  Standards 


If  all  chemicals  identified  in  a  listed  waste  code 


And  all  chemicals  regulated  in  the  listed 

waste  code  s  LDR  prohibition 


Meet  HWIR  exemption  levels  and  the  generator     Meet  applicable  LDR  treatment  standards 
fulfills  the  other  requirements  of  the   HWIR  I 
exemption.  I 


Then  the  waste 


Would  be  exempt  from  Subtitle  C  regulation. 
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Table  12  —Application  of  HWIR  Exemption  Levels  and  LDR  Treatment  Standards— Continued 


If  all  chemicals  identified  in  a  listed  waste  code 


And  all  chemicals  regulated  in  the  listed 
waste  code's  LDR  prohibition 


Then  the  waste 


Meet  HWIR  exemption  levels  and  the  generator 
fulfills  the  other  requirements  of  the  HWIR 
exemption 

Do  not  meet  HWIR  exemption  levels  or  other 
i-equirements  Of  the  HWIR  exemption. 

Do  not  meef  HWIR  exemption  levels  or  other 
requirements  of  trie  HWIR  exemption. 


standards. 


Meet  applicable  LDR  treatment  standards 


Do  not  meet  any  applicable  LDR  treatment    Would  not  be  a  hazardous  waste  but  must 

meet  LDR  treatment  standards  before  it  can 

be  land  disposed 
Would  satisfy  LDR  treatment  requirements  but 

still  be  a  hazardous  waste  and  would  have 

to  be  managed  in  a  Subtitle  C  unit 
Would  nave  to  be  treated  to  at  least  meet 

LDR  treatment  standards  and  be  managed 

in  a  Subtitle  C  unit 


Do  not  meet  applicable  LDR  treatment  stand- 
ards. 


This  regulatory  approach  only  applies 
when  tho  HWIR  waste  does  not  meet  the 
t'xcmption  levels  at  the  point  of 
generation.  As  explained  in  section  X.C, 
wastes  that  meet  the  HWIR  exemption 
requirements  at  the  point  of  generation 
are  considered  to  never  have  been 
hazardous  and  therefore  LDR 
requirements  do  not  apply. 

D.  What  Other  Issues  Would  EPA 
Consider  Before  Setting  Risk-Based  LDR 
Standards' 

Assuming  that  the  methodological 
issues  discussed  above  can  be  resolved 
satisfactorily,  several  other  issues  would 
need  to  be  considered  and  resolved 
before  we  could  set  risk-based  LDR 
treatment  standards.  Three  issues  relate 
directlv  to  the    minimize  threat" 
standard  underlying  the  LDR  treatment 
standards.  These  issues  are:  (1)  Which 
risk  protection  criteria  to  use.  (2)  how  to 
consider  ecological  data,  and  (3)  how  to 
consider  inhalation  and  ingestion  data. 
A  fourth  issue  is  how  these  changes  to 
the  UTS  would  affect  the  alternative  soil 
LDR  treatment  standards. 

As  explained  in  Section  XIX.  A.  of  this 
preamble,  we  are  evaluating  four 
different  combinations  of  values  for  the 
five  different  risk  protection  criteria. 
The  five  risk  protection  criteria  are  (1) 
risk  level,  (2)  human  health  hazard 
quotient  (HQ).  (3)  ecological  hazard 
quotient,  (4)  population  percentile,  and 
(5)  probability  of  protection.  The  final 
HWIR  numbers  could  be  based  on  any 
of  the  four  combinations,  or  on  another 
combination  altogether. 

If  we  were  to  use  the  results  of  the 
HWIR  risk  assessment  to  revise  the 
LDRs.  we  would  have  to  make  sure  that 
the  risk  protection  criteria  we  choose 
are  appropriate  for  both  purposes,  i.e., 
met  the  risk  protection  criteria  for  HWIR 
and  the  minimize  threat  standard  for 
LDR  treatmtmt  standards.  Although  it  is 
technically  possible  to  chose  separate 
criteria  for  the  HWIR  exemption  and  the 
LDR  standards,  much  of  the  utility  of 
setting  risk-based  LDR  levels  would  be 
lost  if  they  were  set  at  a  different  level 
than  the  HWIR  exemption. 


The  second  issue,  the  need  to  address 
ecological  risk,  js  one  of  the  major  gaps 
that  we  identified  in  our  response  to  the 
court  remand  regarding  the  choice  of 
risk-based  or  technology-based 
treatment  standards  (55  FR  6641).  As 
explained  in  Section  XVI. F  of  this 
preamble,  the  HWIR  risk  assessment 
includes  a  thorough  evaluation  of 
ecological  effects  for  those  chemicals 
with  ecological  health  benchmarks. 
However,  not  all  chemicals  have 
ecological  health  benchmarks  available. 
Some  of  these  chemicals,  which  are  not 
very  persistent  or  bioaccumulative, 
would  probably  not  be  driven  by 
ecological  risk,  while  others  would  have 
an  unknown  effect  on  ecological 
receptors.  For  those  chemicals  that  do 
not  have  readily  available  ecological 
data,  we  would  need  to  decide  if  we 
should  proceed  with  setting  risk-based 
LDR  levels  using  human  health  data  and 
then  revise  them  in  the  future  when  and 
if  ecological  data  are  available. 

The  third  issue,  the  need  to  address 
risks  from  the  air  pathway  in  addition 
to  the  traditional  groundwater  ingestion 
pathway,  is  another  gap  we  identified  in 
our  response  to  the  court.  As  explained 
in  Section  XVI. E  of  this  preamble,  we 
have  thoroughly  evaluated  the  air 
pathways,  both  direct  and  indirect,  for 
chemicals  that  have  inhalation 
benchmarks.  Unfortunately,  not  all 
chemicals  have  inhalation  benchmarks. 
but  some  of  these  chemicals  are  not 
volatile,  or  have  data  show  ing  negligible 
inhalation  risk.  Before  setting  risk-based 
LDR  levels,  we  would  have  to  decide 
how  to  deal  with  chemicals  that  lack 
inhalation  risk  benchmarks. 

A  fourth  issue  is  how  a  change  to  the 
UTS  tables  to  incorporate  HWIR 
exemption  levels  would  affect  the 
alternative  LDR  soil  treatment 
standards.  Our  alternative  LDR 
treatment  standards  for  soil  allow 
regulated  chemicals  in  soil  to  meet 
either  a  final  concentration  of  (1)  10 
times  the  current  UTS,  or  (2)  90  percent 
reduction  of  the  regulated  chemical's 
initial  concentration.  (See  63  FR  28751. 


May  26.  1998)  These  alternative  soil 

treatment  standards  are  not 
mandatory — contaminated  soils  may 
still  meet  treatment  standards 
developed  for  process  wastes — but  they 
are  expected  to  provide  greater 
flexibilitv  when  cleaning  up 
contaminated  soils  subject  to  LDRs.  For 
instance,  the  alternative  soil  treatment 
standards  take  into  account  (1)  the 
matrix  effect  of  the  soil,  which  makes 
treatment  difficult,  and  (2)  the  need  to 
encourage  clean-ups.  thus  minimizing 
the  overall  risk  of  the  c:ontaniinated  soil 
at  the  clean-up  site.  In  fashioning  this 
rule,  we  are  seeking  to  maintain  the 
benefits  from  the  alternative  soil 
standards  and  to  create  an 
implementation  scheme  that  is  simple 
and  effective.  We  request  comment  on 
whether  and  how  to  use  the  results  of 
the  HWIR  model  to  revise  LDR 
treatment  standards  for  soils,  and  on 
any  implementation  impacts  flowing 
from  our  suggested  approach. 

Several  issues  arise  when  determining 
how  a  change  in  the  UTS  table  due  to 
HWIR  exemption  levels  would  impact 
the  effectiveness  and  applicability  of  the 
alternative  soil  treatment  standards.  For 
instance: 

•  How  should  we  integrate  the  HWIR 
exemption  levels  with  the  alternative 
soil  treatment  standards  if  the  HWIR 
risk-based  number  is  (1)  greater  than  the 
UTS  but  less  than  lOxUTS  and  (2) 
greater  than  both  the  UTS  and  lOxUTS? 

•  How  should  we  consider  the  HWIR 
exemption  levels  in  for  (contaminated 
soil — for  example,  should  we  just  apply 
the  same  lOx  multiplication  factor  to  the 
HWIR  risk-based  number?  If  so,  is  this 
consistent  with  the  risk  basis  of  the 
HWIR  exemption  levels:"  If  not.  will  the 
HWIR  exemption  levels  deter  clean  ups, 
which  itself  has  the  potential  to 
minimize  risks  in  a  more  global  sense? 

We  would  integrate  the  HWIR 
exemption  levels  with  the  soil  treatment 
standards  in  a  manner  that  preserves  the 
advantages  of  the  alternative  soil 
treatment  standards  adopted  in  the 
recent  Phase  IV  rule  (63  FR  28751.  May 


Federal  Register  '  \'ol.  64.  No.  223 /Friday,  November  19,   1999    Proposed  Rules 


63447 


26.  1998).  VVp  prpsume.  .strictly  for 
purposes  of  presenting  this  discussion, 
that  existing  UTS  numerical  standards 
for  process  waste  would  he  modified  bv 
HVVIR  exemption  levels  and  that  the 
result  would  be  a  set  of  revised  UTS 
levels.  Therefore,  for  purposes  of  this 
discussion,  "current  UTS"  refers  to 
existing  technology-based  UTS  while 
"revised  UTS"  refers  to  UTS  levels  that 
would  already  have  been  modified  to 
reflect  HVVIR  risk-based  exemption 
levels. 

Under  this  scenario,  when  applving 
the  soil  treatment  standards  to  treat 
constituents  of  concern  present  in 
contaminated  soil,  the  constituents  of 
concern  mav  meet  (1 )  the  revised  UTS. 
(2)  10  times' the  current  ITS,  or  (3)  90% 
reduction  of  initial  c:onstituent 
concentration,  whichever  is  greater. 

This  would  not  change 
implementation  of  the  current  soil 
treatment  standards.  Rather,  it  would 
make  the  soil  treatment  standards 
somewhat  more  flexible  by  providing 
that  contaminated  soils  can  meet  the 
revised  UTS  LDR  treatment  standard  in 
the  case  where  the  revised  I'TS  is 
higher  than  10  times  UTS  or  90% 
reduction.  To  implement  this,  we  would 
add  a  table  to  the  soil  treatment 
standards  with  the  chemicals  and  the 
specific  alternative  ITTS  levels  (either 
the  revised  UTS  or.  if  higher.  lOx 
current  UTS)  for  those  chemicals. 

We  would  not  raise  the  current  soil 
treatment  standards  to  10  times  the 
HWIR  exemption  levels  because  such 
levels  would  no  longer  be  minimize 
threat  levels  and  could  be  greater  than 
demonstrated  performance  levels.  As 
mentioned  earlier,  if  the  HWIR 
exemption  levels  are  below  both  the 
UTS  and  lOxUTS.  we  would  not 
consider  lowering  the  UTS.  Lowering 
the  UTS  in  this  case  would  require 
generators  to  treat  below  levels  that  are 
achievable  using  the  best  demonstrated 
and  available  technologv.  which  is  the 
basis  for  the  LDR  standards. 

Finally,  when  addressing  the 
potential  impacts  of  HWIR  exemption 
levels  on  contaminated  soils  subject  to 
LDRs,  we  would  consider  how  the 
HWIR  exemption  levels  cnuld  affect  (1) 
the  site-specific,  contained-in 
determination,  and  (2)  the  site-specific, 
risk-based  treatabilitv  \'ariance 
developed  specifically  fur  contaminated 
soils  (referred  to  as  the  risk-based  soils 
variance).  Both  the  contained-in 
determination  and  the  risk-based  soils 
variance  apply  site-specific  risk-based 
numbers  in  their  decision-making 
process.  The  potential  might  exist  to 
compare  national  HWIR  risk-based 
exemption  levels  to  the  site-specific 
risk-based  numbers  generated  for  a 


contained-in  determination  or  risk- 
based  soils  variance.  However,  we 
intend  that  national  HWIR  exemption 
levels  should  not  affect  site-specific 
risk-based  levels  determined  for  either 
the  contained-in  determination  or  the 
site-specific  risk-based  treatability 
variance. 

The  contained-in  policy  is  the  basis 
for  EPA's  longstanding  interpretation 
regarding  application  of  RCFL^  Subtitle 
C  requirements  to  mixtures  of 
contaminated  media  and  hazardous 
wastes.  Under  this  policy,  EPA  requires 
that  soil  (and  other  environmental 
media),  although  not  wastes  themselves. 
be  managed  as  if  they  were  hazardous 
waste  if  they  "contain"  hazardous 
waste.  Environmental  media  may 
contain  hazardous  waste  if  it  is 
contaminated  by  a  listed  waste  or 
exhibits  a  characteristic  of  hazardous 
waste.  In  practice,  EPA  has  applied  the 
contained-in  principle  to  determine,  on 
a  site-specific  level,  that  environmental 
media  should  no  longer  be  regulated  as 
hazardous  waste  because  it  does  not 
"contain"  hazardous  waste. -^  This 
determination,  referred  to  as  a 
contained-in  determination,  is  made  by 
a  regulator}'  agency  and  reflects 
conservative,  health-based  levels 
derived  assuming  direct  exposure 
pathways.  (See  63  FR  28621-28622).  We 
expect  that  this  tailored,  site-specific 
determination  would  have  precedence 
over  national  HWIR  exemption  levels. 

Similarly,  the  risk-based  treatability 

variance  provides  a  wav  to  establish 
alternative  LDR  treatment  standards 
based  on  site-specific  risk-based  levels 
that  are  approved  through  the  variance 
process  These  risk-based  levels  reflect 
site-specific  conditions,  including 
information  on  (1)  constituents  of 
concern,  (2)  potential  human  and 
pn\-ironmental  receptors,  and  (3) 
potential  routes  of  exposure.  Again,  we 
expect  that  this  tailored,  site-specific 
determination  would  have  precedence 
over  national  HWIR  exemption  levels. 


-  Environmental  media  (e.g.,  soil)  no  longer 
contains  hazardous  waste  when  a  site-specific 
determination  is  made  that  concentrations  of 
hazardous  constituents  in  any  given  volume  of 
environmental  media  are  low  enough  to  determine 
that  the  media  does  not  contain  hazardous  waste. 
Typically,  these  "contained-in"  determinations  do 
not  mean  that  no  hazardous  constituents  arc  present 
in  environmental  media  but  simply  that  the 
concentrations  of  hazardous  constituents  present  do 
not  warrant  management  of  the  media  as  hazardous 
waste. 


Economic  Impacts 

XXI.  What  Are  the  Economic  Impacts  of 
Today's  Proposed  Regulatory  Changes? 

A.  What  Are  the  Economic  Impacts  of 
the  Revisions  to  the  Mixture  and 
Derived-From  Rules? 

Today's  proposal  involves  two 
revisions  to  the  mixtiire  and  derived- 
from  rules.  The  first  applies  an  existing 
exemption  for  mixtures  to  waste 
derivatives  and  any  hazardous  waste 
that  is  listed  solely  because  it  exhibits 
one  or  more  of  the  characteristics  of 
ignitabilit>'.  corrosivity.  or  reactivity. 
The  second  involves  a  conditional 
exemption  for  mixed  radioactive 
hazardous  waste  managed  under  a  new 
regulation  being  proposed  in  a  separate 
Federal  Register  notice  today.  The 
economic  impacts  of  the  separate 
proposed  mixed  waste  regulation  are 
discussed  in  that  Federal  Register  notice 
published  elsewhere  today. 

The  economic  impact  of  the  revision 
to  the  mix-ture  and  derived-from  rules 
concerning  wastes  listed  solely  for  a 
characteristic  is  discussed  here. 
Additional  information  can  be  found  in 
the  Economic  Assessment  of  the  U.S. 
EPA  s  1999  Proposed  Hazardous  Waste 
Identification  Rule  (HWIR).  As 
discussed  in  Section  FV  of  this 
preamble,  there  are  currently  29 
hazardous  waste  codes  within  the  RCRA 
program  listed  solely  for  ignitability  (I), 
corrosivity  (C),  and/or  reactivitv-  (R) 
characteristics.  Today's  proposed  rule 
would  exempt  these  wastes  from  RCRj\ 
Subtitle  C  regulation,  if  such  wastes  are 
de-characterized  and  meet  the 
associated  LDR  treatment  standards. 

To  estimate  the  potential  economic 
impact  of  exempting  these  29 
characteristically-listed  RCRA  waste 
codes,  we  analyzed  the  type  and 
quantity  of  industrial  hazardous  wastes 
contained  in  the  two  databases  that 
underlie  the  HWIR  Economic  Model: 
the  1986  'Generator  Survey",  and  the 
1996  "National  Hazardous  Waste 
Constituent  Siirvey".  This  model  and 
these  two  databases  are  described  in  the 
Economic  Assessment  background 
document. 

This  exemption  is  expected  to  benefit 
the  relevant  segment  of  the  RCRA 
regulated  community  by  reducing  the 
cost  of  shipping  and  disposing  these  de- 
characterized  wastes.  This  potential  cost 
savings  is  modeled  in  this  study  as 
consisting  of  two  components: 

(1)  The  difference  between  the  cost  for 
disposal  of  treatment  residuals  from 
these  29  waste  codes  in  hazardous 
landfills  (i.e..  current  or  "baseline" 
practice),  compared  to  the  cost  for 
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disposal  in  nonhazardous  landfills 
under  this  r^xemption. 

[2]  The  reduction  in  burden  hours  and 
associated  burden  cost  for  no  longer 
requiring  preparation,  transmitting  and 
filing  of  truck  shipment  hazardous 
waste  manifests  (EPA  Form  8700-22)  for 
these  potentially  exempt  wastes. 

The  database  extractions, 
lomputations  and  findings  of  the  impact 
analysis  are  presented  in  the  Economic 
.\ssessment  bacliground  document.  The 
highlights  of  I'.S.  EPA's  estimated 
economic  impacts  for  this  HVVIR 
provision  are  as  follows: 
—236  applicable  industrial  hazardous 
waste  streams,  totaling  3.6  million 
tons  in  annual  generation  by  an 
estimated  120  US  facilities. 
— As  generated,  these  waste  streams 
consist  of  87%  wastewaters  and  13% 
non-wastewaters. 
— The  3.6  million  annual  tons  quantity 
of  applic:able  waste,  represents  1.4% 
of  the  total  RC^RA  hazardous  waste 
universe  (19^3  BRS  large  generator 
total  quantity  =  258  million  tons). 
— Approximately  75%  of  the  potentially 
exempt  waste  streams  are  identified 
by  waste  code  F003  (spent  non- 
halogenated  solvents)  plus  a 
characteristic  waste  code  (for 
example.  DOOl).  and  19%  are 
identified  by  waste  code  F003  only. 
— Applicable  waste  streams  are  located 
in  K  four-digit  level  SIC  code 
industry  sectors.  146  (62%)  of  the  236 
applicable  waste  streams  are 
generated  bv  industries  in  SIC  28  (i.e. 
NAICS  code  325). 
— There  are  51  different  hazardous 
chemical  constituents  in  the 
vvastestreams;  prevalent  ones  include: 
ethylbenzene,  toluene,  methyl  ethyl 
ketone,  methanol,  ethyl  acetate, 
xylenes,  acetone,  methylene  chloride, 
and  n-butvl  alcohol. 
—After  RCRA  Subtitle  C  treatment 
(mainlv  incineration),  the  236 
wastestreams  result  in  the  annual 
disposal  of  about  57.400  tons  of 
treatment  residuals,  primarily  in  the 
form  of  incineration  ash. 
— Potential  annual  industry  waste 
treatment  residual,  disposal  cost 
savings  is  estimated  at  S4.593  million, 
u  bile  annual  reduction  in  truck 
shipment  manifesting  cost  is 
estimated  at  SO. 455  million  (i.e. 
54.700  tons/yr  divided  by  20  tons/ 
shipment  =  2.870  manifests  per  year: 
13  hours  per  manifest  x  Si 22  per 
hour  X  2,870  manifests  =  S0.455 
million).  These  two  cost  savings 
components  represent  a  total  annual 
cost  savings  estimate  of  S5.048 
million.  Applying  -15%  to  +30% 
cost  estimaticm  uncertainty  to  this 


point-estimate  (as  explained  in  the 
background  document),  produces  the 
associated  cost  savings  estimation 
uncertainty  range  of  $4.29  to  $6.56 
million  per  year. 

B.  How  Would  EPA  Assess  the  Impacts 
of  the  HVVIR  Exemption? 

Because  we  have  not  developed 
exemption  levels,  we  have  not  estimated 
the  potential  economic  cost  impacts  of 
the  HWIR  exemption.  In  addition, 
because  the  HWIR  exemption  is 
deregulatory  by  design,  it  will  provide 
cost  savings  to  industries  with  HWIR- 
eligible  wastestreams.  Before  we  would 
go  final  with  an  HWIR  exemption,  we 
would  first  publish  an  HWIR  proposal 
that  would  include  specific  exemption 
levels  and  give  the  public  an 
opportunity  to  comment.  We  would 
provide  estimates  of  potential  industry 
cost  savings  at  that  time  as  well. 

The  Economic  Assessihent  describes  a 
computer-based  economic  model  we 
developed  for  the  purpose  of 
systematically  estimating  potential  (a) 
type  and  quantities  of  HWIR  eligible 
wastestreams,  (b)  industry 
implementation  costs,  and  (c)  net 
industry  cost  savings,  once  HWIR 
exemption  levels  are  developed,  [see 
Economic  Assessment  of  the  U.S.  EPA's 
1 999  Proposed  Hazardous  Waste 
Identification  Rule  (HWIRI\. 

The  Economic  Assessment  report 
describes  the  databases  and  decision- 
rules  imbedded  in  this  model,  which 
includes  a  new  database  of  industrial 
hazardous  waste  constituent  identities 
and  concentrations,  based  on  1996 
survey  questionnaires  received  from  a 
sample  of  156  hazardous  industrial 
waste  generator  and  handler  facilities 
(reporting  constituent  data  on  1,020 
waste  streams),  administered  by  U.S. 
EPA's  Office  of  Solid  Waste  (OSW).  The 
data  and  findings  of  this  "National 
Hazardous  Waste  Constituent  Survey" 
(NHWCS)  are  also  described  and 
referenced  in  the  Economic  Assessment 
background  document,  as  well  as 
available  for  public  review  from  the 
RCRA  Docket  in  support  of  this 
proposal.  The  model  integrates  OSW's 
1986  National  Survey  of  Hazardous 
Waste  Generators,  and  Treatment. 
Storage,  Disposal,  and  Recycling 
Facilities,  containing  sample  data  for 
8,016  industrial  wastestreams  associated 
with  4,036  facilities,  with  the  new 
database. 

Depending  upon  the  types  and 
number  of  constituent  exemption  levels 
developed,  net  cost  savings  are  expected 
from  industry  switching  the  current 
management  of  low-risk  wastestreams  as 
RCRA  hazardous  wastes,  to 
nonhazardous  waste  management 


practices  after  HWIR  exemption,  after 
nettino-out  industry  HWIR 
implementation  costs.  Under  the 
spec;ific:  paperwork  preparation  and 
reporting  requirements,  and  waste 
sampling/testing  requirements  outlined 
in  this  preamble  (and  as  itemized  in  the 
Economic  Assessment  report),  we 
estimate  that  the  cost  to  industry  for 
implementing  HWIR  will  range  from 
about  86. 000  to  over  S.50.000  per 
facility,  depending  upon  the  size  and 
number  of  hazardous  waste  streams  per 
facility  and  the  number  of  HWIR- 
applicable  cf)nsfituents.  This 
implementation  cost  estimate  is  based 
upon  a  preliminary  average  annual 
burden  of  15  hours  per  facility  for 
HWIR-related  paperwork  and  reporting 
and  a  U.S.  national  averasje  unit  cost  for 
waste  sampling  ranging  from  S150  to 
S900  per  sampling  event  and  per 
chemical  (cost  depends  upon  the 
chemical  analyzed).  These 
implementation  costs  would  be  offset 
with  the  potential  cost  savings  and 
burden  reduction  of  reduced  waste 
management  and  disposal  costs,  as  well 
as  other  RCRA  hazardous  waste  related 
paperwork  burden.  As  we  move  forward 
with  HWIR.  we  will  characterize  the  full 
economic  impacts  and  Information 
Collection  Request  (ICR)  burden  of  that 
proposal. 

C.  How  Would  EPA  Assess  the  Impacts 
of  the  Possible  LDR  Revisions? 

In  Section  XXI  of  this  preamble,  we 
discuss  replacing  the  existing, 
technology -based  LDR  standards  with 
HWIR  exemption  le\-els.  Most  of  the 
LDRs  prescribe  constituent 
concentration  non-exceedance 
thresholds,  while  some  proscribe 
allowable  treatment  technologies  (40 
CFR  268  40  &  268.48).  Without  actual 
HVVIR  exemption  levels  to  compare  with 
the  existing  LDR  levels,  the  potential 
economic  effect  (i.e.  net  decrease  in 
average  annual  waste  management  costs 
to  industry)  is  indeterminate.  Costs 
savings  from  avoided  treatment 
requirements  would  be  highly  variable, 
depending  on  which  treatments  are 
involved.  Treatment  costs  are  further 
discussed  in  the  Economic  Assessment 
document.  As  we  move  forward  and 
propose  the  HWIR  exemption,  we  will 
characterize  the  economic  impacts  of 
these  regulatory  pro\'isions 

Relationship  to  Other  Programs 

XXII.  How  Would  the  HWIR  Exemption 
Rplatf  to  Other  Programs? 

Today's  notice  discusses  specific 
conditions  and  exemption  criteria  that 
would  exempt  listed  hazardous  wastes, 
including  waste  mixtures  and  derived- 
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from  wastes,  from  RCRA  Subtitle  C 
regulation.  A  discussion  of  how  these 
changes  would  affect  other  relevant 
RCRA  regulator^'  programs  is  presented 

below. 

A,  Would  HWIR  Change  How  You 
Determine  if  a  Waste  Is  Hazardous? 

No.  the  HWIR  exemption  applies  to 
listed  hazardous  wastes  meeting 
exemption  criteria,  and  it  does  not 
change  the  general  requirements  that 
you  use  to  determine  if  a  waste  is 
hazardous.  Under  current  RCRA 
regulations,  if  you  generate  a  solid 
waste,  you  would  have  to  determine  if 
it  is  a  hazardous  waste  as  explained  in 
40  CFR  262.11  (Hazardous  Waste 
Determination).  You  would  have  to  first 
determine  if  your  waste  is  excluded 
frcim  regulation  under  40  CFR  261.4 
(Exclusions).  Then  you  would  have  to 
determine  whether  vour  waste  is  listed 
in  Subpart  D  of  40  CFR  Part  261  (Lists 
of  Hazardous  Wastes),  and/or  the  waste 
exhibits  a  characteristic  defined  in 
Subpart  C  of  40  CFR  Part  261. 

B  Could  a  Characteristic  Hazardous 
Waste  Be  Exempt  Under  HWIR? 

No.  A  waste  that  met  all  the  HWIR 
exemption  levels  could  nevertheless 
still  be  hazardous  for  a  characteristic. 
>'tiu  would  ha\e  to  still  determine 
whether  the  waste  exhibits  any  of  the 
ignitability,  corrosivity.  reactivity  or 
toxicity  characteristics  of  a  hazardous 
waste  as  specified  in  40  CFR  261.21 
through  261.24.  If  so.  vour  waste 
continues  to  be  hazardous  until  it  no 
longer  exliibits  any  hazardous  waste 
characteristic. 

C.  How  Would  the  HWIR  Exemption 
Differ  From  the  Delisting  Process  per  40 

CFR  2B0.22? 

In  the  delisting  process,  you  would 

submit  information  to  the  State  or 
Regional  authority  that  your  specific 
listed  hazardous  waste  does  not  meet 
the  criteria  for  which  it  was  listed,  and 
that  the  waste  is  not  hazardous  for  anv 
other  reason  (see  40  CFR  260.22).  Until 
the  State  or  Region  makes  an  affirmative 
decision  that  your  waste  is  delisted, 
vour  waste  remains  hazardous.  In 
contrast,  the  purpose  of  the  HWIR 
exemption  is  to  establish  a  self- 
implementing  rule  where  the  hazardous 
waste  generator,  rather  than  the  State  or 
EF.A.  determines  whether  a  listed  waste 
would  have  to  continue  to  be  managed 
as  a  hazardous  waste. 

The  e\aluation  criteria  used  for 
delisting  varv  from  today's  exemption 
criteria  for  the  following  three  reasons: 
(1)  Delisting  is  an  interactive  process 
with  considerable  oversight  by  us  or 
authorized  State  agencies.  In  delisting. 


we  evaluate  the  processes  generating  a 
specific  waste  stream  to  determine  the 
chemicals  likely  to  be  present,  as  well 
as  the  potential  variability  in  the  waste. 
We  closely  review  sampling  procedures, 
analytical  test  results,  and  the 
accompanying  QA/QC  data.  (2) 
Delisting  is  specific  to  one  waste  stream. 
For  example,  in  a  delisting  petition  you 
will  typically  provide  the  aimual  waste 
generation  volume.  Using  a  specific 
waste  volume  as  an  input  to  various 
models  could  result  in  delisting  levels 
that  are  higher  than  the  levels  that 
would  be  developed  with  the  H\VIR 
model,  which  is  based  on  a  distribution 
of  waste  volumes  that  includes  very 
large  waste  streams.  We  believe  that  it 
is  reasonable  to  use  higher  exemption 
levels  for  the  smaller  waste  volumes  in 
delisting  petitions,  since  these  volumes 
pose  less  total  risk  than  larger  volumes 
of  waste.  (3)  Delisting  also  considers  the 
applicability  of  available  groundwater 
monitoring  data  from  land-based  waste 
management  units  that  have  received 
the  petitioned  waste.  Such  data  are 
typically  required  under  permitting 
regulations  for  hazardous  waste 
facilities.  If  any  groundwater 
contamination  appears  to  be  due  to 
chemicals  from  the  petitioned  waste,  we 
will  consider  this  as  a  basis  to  deny  the 
petition. 

We  might  also  require  special  testing 
regimes  when  making  delisting 
determinations  to  ensure  waste 
consistently  meets  delisting  criteria.  A 
facility  that  accepts  and  treats  waste 
from  diverse  sources  would  typically 
have  frequent  testing  requirements.  In 
other  cases,  the  testing  requirements  for 
some  initial  period  will  be  extensive, 
but  the  subsequent  testing  might  be 
reduced. 

Delisting  petitions  for  wastes  that 
contain  chemical  concentrations  which 
exceed  HWIR  exemption  levels,  would 
continue  to  be  accepted  and  reviewed 
by  us  after  promulgation  of  today's  rule. 
We  do  not  anticipate  any  changes  in  the 
current  review  of  delisting  petitions  as 
a  result  of  the  implementation  of  today's 
exemption. 

D.  How  Would  HWIR  Affect  TSDF 
Closure  Requirements  for  My  Facility? 

If  your  TSDF  accepts  HWIR  waste,  the 
closure  requirements  might  change, 
depending  upon  the  waste  management 
unit  and  the  waste.  If  your  hazardous 
waste  management  unit  receives  only 
waste  that  is  exempt  under  today's 
proposal,  it  would  no  longer  be 
receiving  hazardous  waste  upon  the 
effective  date  of  the  exemption.  Thus,  at 
that  point  in  time,  your  TSDF  would 
normally  become  subject  to  RCRA 
Subtitle  C  closure  requirements,  which 


are  triggered  by  the  final  receipt  of 
hazardous  waste  by  the  unit.  "Vou  would 
be  required  to  complete  closure 
activities  within  180  days  after  receiving 
the  final  volume  of  hazardous  waste. 
(See  Time  Allowed  for  Closure  in  40 
CFR  264.113(b)  and  265.113(b).) 

However,  RCRA  closure  requirements 
would  allow  you  to  delay  closure  of 
your  waste  management  units,  while 
continuing  to  receive  HWIR  waste,  if 
you  meet  certain  conditions.  You  mav 
delay  closure  of  landfills,  land  treatment 
units,  and  surface  impoundments  in 
cases  where  your  unit  stops  receiving 
hazardous  waste  if  you  wish  to  continue 
using  the  unit  to  manage  only 
nonhazardous  waste.  These 
requirements  are  outlined  in  40  CFR 
264.113(d)  and  (e)  and  265.113(d)  and 
(e).  If  you  wish  to  delay  closure,  you 
would  have  to  request  a  permit 
modification  at  least  120  days  prior  to 
final  receipt  of  hazardous  wastes,  or.  if 
the  facility  is  in  interim  status,  submit 
an  amended  part  B  application  at  least 
180  days  prior  to  the  final  receipt  of 
hazardous  wastes.  The  request  for  a 
permit  modification  or  the  amended 
part  B  application  must  include 
demonstrations  that  your  unit  has  the 
existing  design  capacity  to  manage 
nonhazardous  wastes,  and  that  the 
nonhazardous  wastes  are  compatible 
with  any  wastes  in  the  unit.  In  addition, 
you  must  update  facility  information, 
including  the  waste  analysis  plan, 
groundwater  monitoring  plans,  closure 
and  post-closure  plans,  cost  estimates, 
and  financial  assurance  demonstrations, 
as  necessarv'  to  account  for  receipt  of 
only  nonhazardous  waste. 

The  delay  of  closure  regulations  apply 
only  to  landfills,  land  treatment  units, 
and  surface  impoundments.  In  the  case 
of  other  RCRA  units  such  as  tanks  emd 
waste  piles,  we  do  not  believe  that  the 
delay-of-closure  regulations  are 
necessary  for  these  units  to  receive  only 
nonhazardous  wastes.  The  closure 
requirements  in  40  CFR  Part  264 
Subpart  G  (Closure  and  Post-Closure)  for 
these  units  include  removal  or 
decontamination  of  waste  residues, 
containers,  liners,  bases  and 
contaminated  soils,  equipment,  and 
other  containment  system  components. 
These  closure  requirements  are 
compatible  with  the  reuse  of  these  units 
for  receipt  of  only  nonhazardous  waste. 
Once  the  unit  has  been  emptied  of  all 
hazardous  wastes  and  decontaminated, 
it  could  receive  nonhazardous  waste. 
Delay  of  closure  regulations  do  not, 
however,  remove  the  final  obligation  for 
ensuring  that  a  closed  unit  is  protective 
of  human  health  and  the  envirorunent. 
For  the  1995  HWIR  proposal,  we 
received  comments  requesting  that  we 
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allow  units  that  have  received  only 
exempt  wastes  during  the  lifetime  of  the 
unit,  including  the  time  period  prior  to 
the  effective  date  of  HWIR,  to  be  exempt 
from  RCR.-\  requirements,  including 
closure.  In  effect,  this  would 
retroactively  exempt  the  unit.  Applying 
the  HWIR  exemption  to  waste  that  has 
alreadv  been  disposed  could,  in  theory. 
remove  the  RCRA  Subtitle  C  closure 
requirements  for  that  unit,  because  that 
unit  would  no  longer  contain  hazardous 
waste. 

However,  we  do  not  feel  such  an 
application  of  the  HWIR  exemption 
would  be  appropriate  or  practical 
considering  the  self-implementing 
nature  of  this  rule.  Ensuring  that  the 
alreadv-disposed  waste  has  been 
properly  sampled  and  analyzed  and  is 
below  the  exemption  levels  in  all  cases 
would  he  problematic  and  would  best 
be  done  with  direct  goverrmient 
oversight,  as  is  done  in  delistings. 
Closure  regulations  provide  important 
protections,  such  as  evaluation  of  soil 
and  groundwater  contamination,  that 
should  not  he  lost  because  of  a  self- 
implementing  waste  identification  rule. 

E.  How  Would  HWIR  Affect  the  Land 
Disposal  Restriction  (LDR)  Program? 

Todays  rule  contains  two  important 
areas  of  overlap  with  the  RCRA  LDR 
program.  First,  we  are  asking  comment 
on  whether  certain  of  the  HWIR 
exemption  levels  should  replace 
existing  technology-based  LDR 
standards,  if  the  exemption  levels  are 
less  stringent  than  the  current  LDR 
values. 

Second,  if  your  listed  waste  is  below 
the  HWIR  exemption  concentrations 
where  the  waste  is  first  generated  (the 
point  wh(?re  vour  waste  first  meets  the 
listing  description),  then  a  hazardous 
waste  is  never  generated  and  the  LDR 
requirements  do  not  attach  to  the  waste. 
In  contrast,  once  a  listed  waste  is 
generated  and  managed,  the  LDR 
requirements  attach,  and  remain  even 
after  the  waste  is  exempted  from  RCR,\ 
Subtitle  C  under  today's  exemption. 

In  addition  to  these  two  areas  of 
overlap,  there  is  also  the  issue  of 
whether  you  as  an  HWIR  waste 
generator  can  "partially  exempt"  your 
waste,  removing  one  or  more  waste 
codes,  and  thus  simplifying  LDR 
treatment  while  continuing  to  manage  it 
as  a  hazardous  waste.  In  concept,  you 
would  he  able  to  demonstrate  that 
concentrations  for  a  subset  of  chemicals 
within  your  waste  met  HWIR  exemption 
levels.  By  doing  so,  you  would  be  able 
to  remove  one  or  more  hazardous  waste 
codes  from  your  waste.  Such  "partially 
exempted"  waste  would  continue  to  be 
managed  as  hazardous,  but  in  some 


cases  might  have  fewer  LDR 
requirements  or  might  have  more 
disposal  options  (such  as  disposal  in  a 
unit  whose  permit  restricts  which  waste 
codes  can  be  accepted). 

We  have  concerns  about  the 
feasibility  of  this  approach  and  believe 
that  the  concentration-based  exemption 
as  discussed  in  this  notice  might  not  be 
well-suited  to  partial  exemptions.  A 
■partial  exemption"  would  be  difficult 
to  implement  using  the  self- 
implementing  HWIR  process.  We 
designed  the  exemption  to  be  a  yes/no 
decision — if  all  concentrations  of  HWIR 
chemicals  are  at  or  below  exemption 
levels,  only  then  would  waste  be 
nonhazardous.  Under  this  yes/no 
approach,  we  would  not  need  a  strict 
accounting  of  which  hazardous 
chemical  in  the  waste  is  associated  with 
which  waste  code.  In  addition,  we  did 
not  design  the  notification  and  other 
HWIR  implementation  requirements  to 
take  into  account  a  "partial  exemption" 
approach. 

We  are  also  concerned  about  possible 
confusion  with  respect  to  LDR 
requirements  for  a  waste  stream  that  has 
become  "partially  exempt."  Such  waste 
is  still  considered  hazardous  and  must 
meet  LDR  requirements  if  placed  on  the 
land.  This  gives  rise  to  other  questions. 
For  example,  if  an  individual  waste 
code  is  removed,  would  the  LDR 
treatment  requirements  associated  with 
that  waste  code,  including  Universal 
Treatment  Standards  (UTS),  continue  to 
apply?  Would  compliance  with  LDR  be 
a  condition  of  such  partial  exemption? 
These  and  other  implementation 
questions  would  need  to  be  addressed. 

Finally,  we  do  not  believe  that  any 
process  removing  hazardous  waste 
codes  should  substitute  for  the 
exemption  process  as  outlined  in  this 
notice.  For  example,  a  waste  stream 
with  one  waste  code  could  not  pursue 
this  partial  exemption.  We  would  want 
to  ensure  that  a  listed  waste  stream 
would  still  be  regulated  as  hazardous 
until  all  the  HWIR  chemicals  of  concern 
were  below  risk-based  concentrations, 
no  matter  from  which  waste  stream  they 
originated.  We  request  comments  on 
whether  the  HWIR  exemption  process 
could  be  adapted  to  allow  the  generator 
to  removes  specific  waste  codes  from  a 
waste  that  continues  to  be  hazardous, 
and  how  such  an  adaptation  would 
overcome  implementation  difficulties. 

F.  How  Would  HWIR  Relate  to  the 
RCRA  Air  Emission  Standards? 

Currently,  air  emissions  from  units 
managing  hazardous  waste  are  regulated 
under  40  CFR  Parts  264  and  265. 
Subparts  AA,  BB  and  CC.  However, 
once  your  hazardous  waste  satisfies  the 


HWIR  exemption  criteria  (including  any 
chemical-specific  exemption 
concentrations  for  volatile  organics,  or 
VOs),  it  would  be  exempt  from  RCRA 
Subtitle  C  regulations,  including  these 
air  emission  standards.  In  other  words, 
once  a  waste  is  no  longer  regulated  as 
hazardous,  any  unit  in  which  the  waste 
is  managed  (assuming  no  other 
hazardous  waste  is  managed  in  the  unit) 
is  no  longer  subject  to  RCRA  Subtitle  C 
regulations,  including  40  CFR  Parts  264 
and  265.  Subparts  AA.  BB,  and  CC. 

However,  we  still  would  have  to 
ensure  that  air  emissions  risks  from 
HWIR  wastes  are  adequately  addressed. 
The  final  rule  establishing  air  emission 
controls  for  tanks,  surface 
impoundments,  containers,  and 
miscellaneous  units  (the  "Subpart  CC" 
regulations— see  40  CFR  264.1082) 
contains  provisions  whereby  a 
hazardous  waste  is  not  subject  to 
Subpart  CC  air  emission  controls 
requirements  if  the  facility  owner/ 
operator  demonstrates  that  VO 
concentration  of  the  hazardous  waste  is 
below  500  ppmw  (parts  per  million  by 
weight). 

Because  exemption  levels  for  specific 
\(jlatile  organics  could  in  theory  exceed 
the  500  ppmw  threshold  of  the  Subpart 
CC  standards,  we  are  requesting 
comment  on  whether  the  exemption 
would  adequately  address  the  air 
emission  concerns  of  RCRA  Section 
3004(n)  in  allowing  waste  to  become 
exempt  from  RCR.A  Subtitle  C.  One 
approach  to  address  this  concern  would 
be  to  include  an  overall  maximum  cap 
for  the  sum  of  all  \'C)s.  Since  Subpart  CC 
doesn't  apply  to  landfills,  another 
approach  would  be  to  include  a  VO  cap 
for  the  generic  HWIR  exemption,  but  not 
for  the  landfill-only  HWIR  exemption. 
We  request  comment  on  whetiier.  to 
avoid  undercutting  the  requirements  of 
subpart  CC.  we  should  require  HWIR 
waste  to  be  below  500  ppmw  for  \'0  to 
address  risks  from  volatile  organics,  and 
if  so,  whether  this  cap  should  be 
applied  to  the  landfill-only  HWIR 
exemption. 

G.  Would  HWIR  Affect  "Use 
Constituting  Disposal"  Regulations? 

The  current  40  CFR  266.20 

requirements  for  wastes  used  in  a 
manner  constituting  disposal  would  not 
be  changed  due  to  the  HWIR  exemption 
at  this  time.  Such  a  change  is  beyond 
the  scope  of  our  mandate  to  revise  the 
mixture  and  deri\'ed  from  rules 

How  ever,  we  are  requesting  comment 
on  whether,  in  the  future,  we  should 
revise  40  CFR  266,20  to  make  it  more 
congruent  to  the  HWIR  exemption. 
Currently,  40  CFR  266  20(b)  states  that 
hazardous  waste-deri\(>d  products  that 
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are  legitimately  recycled  bv  being  land- 
applied  are  exempt  from  RCRA  Subtitle 
C  regulation  provided  they  satisfy  three 
conditions:  (1)  the  recyclable  materials 
undergo  a  chemical  reaction  so  as  not  to 
be  separable  by  physical  means,  (2)  the 
product  must  be  produced  for  the 
general  public's  use,  and  (3)  LDR 
standards  for  every  hazardous  waste  in 
the  hazardous  waste-derived  product 
m.ust  be  satisfied.  (The  shorthand  for 
tliis  type  of  recycling  is  "use  in  a 
manner  constituting  disposal."  See  40 
C;FR  261  2(c)(1).) 

The  LDR  standards,  however,  are 
technology-based  rather  than  risk-based, 
and.  for  metal  hazardous  chemicals, 
only  control  leachable  amounts  of  the 
metal.  Yet  in  some  situations,  total 
metal  levels  might  be  more  important 
than  leach  levels  because  of  the 
possibility  of  direct  contact  through 
inhalation  of  abraded  or  wind-dispersed 
contaminants,  or  surface  runoff.  On  the 
other  hand.  HWIR  exemption  levels 
would  be  risk-based  and  consider  some 
(if  the  exposure  pathwavs  similar  to 
those  relevant  in  analyzing  uses 
constituting  disposal  (for  example, 
inhalation  of  particles). 

We  solicit  comment  as  to  the 
appropriateness  of  applying  HWIR 
exemption  levels  to  hazardous  wastes 
used  in  a  manner  constituting  disposal. 
One  approach  would  be  tn  replace  the 
requirement  to  meet  LDR  treatment 
standards  with  a  requirement  to  meet 
the  HWIR  exemption  levels.  This 
approach  should  assure  that  exemption 
levels  for  hazardous  wastes  used  in  a 
manner  constituting  disposal  are  never 
less  stringent  than  exemption  levels  for 
hazardous  wastes  placed  in  confined 
units.  We  request  comment  on  the 
reasonableness  of  this  approach. 

H.  Could  Hazardous  Waste  Debris 
Become  Exempt  Under  HWIR? 

Hazardous  debris  that  contains  listed 
hazardous  wastes  would  be  eligible  for 
the  HWIR  exemption.  We  note, 
however,  that  certain  exemptions 
already  exist  relating  to  hazardous 
debris.  On  August  18,  1992,  we 
published  a  final  rule.  Land  Disposal 
Restrictions  for  Newly  Listed  Wastes 
and  Hazardous  Debris  {57  FR  37194).  In 
that  rule,  we  required  that  hazardous 
debris  be  treated  prior  to  land  disposal, 
using  treatment  technologies  from  the 
treatment  categories  of  extraction, 
destruction,  or  immobilization  specified 
in  40  CFR  268  45.  Table  1.  We  also 
added  a  conditicmal  exemption  at 
§  261.3(f)  for  non-characteristic 
hazardous  debris  (that  is.  debris  that  is 
hazardous  solely  because  it  contains 
listed  hazardous  wastes).  Section 
261.3(0(1)  exempts  debris  from  RCR.A 


Subtitle  C  regulation  provided  that  the 
debris  is  treated  using  one  of  the 
extraction  or  destruction  technologies 
specified  in  Table  1  of  §  268,45. 
Alternatively,  non-characteristic 
hazardous  debris  can  be  exempt  under 
§  261.3(f)(2)  if  the  Regional 
Administrator  determines  that  it  is  no 
longer  hazardous,  after  considering  the 
extent  of  contamination  of  the  debris, 
(in  other  words,  after  a  "contained-in" 
determination  is  made).  However,  non- 
characteristic  hazardous  debris  that  is 
treated  by  a  specified  immobilization 
technology  is  not  eligible  for  the 
conditional  exemption  in  §  261.3(f)(1) 
and,  therefore,  remains  subject  to  RCRA 
Subtitle  C  regulation  after  treatment. 

We  would  not  change  the  current    - 
exemption  under  §  261.3(f).  Therefore, 
non-characteristic  hazardous  debris  that 
requires  LDR  treatment  by  extraction  or 
destruction  technologies  will  be  exempt 
from  RCRA  Subtitle  C  regulation,  once 
treated.  As  was  explained  more 
thoroughly  in  the  final  rule  for 
hazardous  debris,  we  gave  careful 
consideration  to  many  factors  before 
exempting  certain  treated  debris, 
including  whether  each  debris/ 
contaminant  type  would  be  effectively 
treated  by  each  BDAT  technology  to 
levels  that  would  no  longer  pose  a 
hazard  to  human  health  or  the 
environment  (57  FR  37240).  We  would 
also  not  change  the  contained-in 
exemption  under  §  261.3(f)(2)  for 
hazardous  debris.  That  is.  the  Regional 
Administrator  may  continue  to 
determine  on  an  individual  basis  that 
hazardous  debris  no  longer  contains 
listed  hazardous  waste,  and  should 
therefore  be  exempt  from  RCRA  RCRA 
Subtitle  C. 

I.  Would  Contaminated  Media  Be 
Eligible  for  an  HWIR  Exemption? 

Listed  hazardous  wastes  generated 
from  the  remediation  of  contaminated 
sites  are  eligible  for  exemption  under 
this  rule.  However,  due  to  difficulty  in 
characterizing  the  origin  of  these  wastes, 
we  request  comment  whether  to  require 
testing  of  an  expanded  list  of  chemicals 
for  these  wastes.  We  feel  that  generators 
might  not  have  adequate  knowledge  of 
the  history  of  these  wastes  to  apply 
generator  knowledge  to  determine 
which  chemicals  would  reasonably  be 
expected  to  be  in  such  a  waste.  Also, 
field  screening  techniques  used  to 
identify  contaminants  might  not  detect 
chemicals  at  IfWIR  exemption  levels. 
One  option  would  be  to  require  initial 
testing  for  all  HWIR  exemption 
chemicals. 


J.  Does  the  Final  HWIR-Media  Rule 
Impact  HWIR? 

No.  although  the  HWIR-waste  and  the 
HWIR-media  rules  are  often  discussed 
together,  and  contaminated  media  are 
potentially  affected  by  both  rules,  they 
are  two  separate  rulemaking  efforts  on 
separate  schedules.  The  HWIR-media 
rule  does  not  address  at  what  point 
wastes  and  media  should  become 
exempt  from  the  RCRA  Subtitle  C 
regulatory  system.  Instead,  HWIR  media 
rule  addresses  other  waste  management 
issues,  including  permits,  the  storage  of 
remediation  wastes  during  cleanup  and 
state  authorization.  The  final  HWIR- 
media  rule  was  signed  on  November  30. 
1998  (63  FR  65873). 

K.  How  Would  HWIR  Impact  Actions 
Under  the  Superfund  Program 
(CERCLA)? 

All  RCRA  F.  K.  P  and  U  wastes  are 
included  under  the  definition  of 
hazardous  substances  in  CERCLA 
Section  101(14)(C).  Under  CERCLA 
Section  103(a),  any  person  in  charge  of 
a  vessel  or  facility  must,  immediately 
notify  the  National  Response  Center  as 
soon  as  he  or  she  has  knowledge  of  the 
release,  within  a  24-hour  period,  of  a 
reportable  quantity  (RQ)  of  any  CERCLA 
hazardous  substance.  (See  40  CFR  302 
for  a  list  of  these  hazardous  substances 
and  their  RQs.)  If  your  waste  met  the 
HWIR  exemption  criterion,  it  would  not 
be  a  hazardous  waste  and  therefore  not 
a  hazardous  substance  as  defined  in 
CERCLA  101(14)(C).  However.  CERCLA 
does  require  a  person  in  charge  to  notif)' 
the  National  Response  Center  of  a 
release  of  the  RCRA  exempted  waste  if 
the  waste  or  any  of  the  chemicals  of  the 
waste  are  CERCLA  hazardous, 
substances  bv  virtue  of  CERCLA 
Sections  10lh4)(A).  (B).  (D).  (E).  or{F) 
or  40  CFR  302.4(b).  and  the  waste  or  any 
of  its  chemicals  that  are  hazardous 
substances  are  released  in  amounts 
greater  than  their  RQs  within  a  24-hour 
period. 

HWIR  exemption  levels  may  also  be 
applicable  to  the  CERCLA  program 
where  RCRA  listed  hazardous  waste  has 
been  disposed  at  the  site.  CERCLA 
section  121(d)  requires  that  CERCLA 
actions  comply  with,  or  justify  a  waiver 
of.  applicable  or  relevant  and 
appropriate  requirements  (ARARs) 
under  federal  and  state  environmental 
laws.  The  HWIR  exemption  could  affect 
the  legal  applicability  of  federal  RCRA 
requirements  to  remediation  wastes 
generated  at  Superfund  sites.  They  may 
also  be  considered  in  determining 
whether  RCRA  is  relevant  and 
appropriate  in  cases  where  it  is  not 
applicable. 
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At  sites  undergoing  CERCLA  remedial 
dctn  ities  where  no  listed  hazardous 
wastes  ha\>'  been  identified,  we  use  a 
site-specific  risk  assessment  for 
chemicals  that  have  no  ARARs.  In  some 
cases,  these  health-based  cleanup  levels 
might  be  higher  than  the  exemption 
levels,  based  on  a  reasonably 
conservative  exposure  scenario.  In  other 
rases,  the  CERCLA  health-based  clean- 
up levels  might  be  lower  than 
exemption  levels.  The  CERCLA  health- 
based  clean-up  levels  may  also  be 
different  from  exemption  levels  based 
on  the  consideration  of  siie-specific 
factors 

L,  How  Does  HWIR  Relate  to  the  Draft 
hidustrial  D  Voluntary  Guidance? 

EP.A's  Office  of  Solid  Waste  issued  for 
comment  the  draft  Guide  for  Industrial 
Waste  Management  (the  Guide)  in  June 
1999.  The  draft  Guide  is  meant  to 
provide  decision-makers  with 
recommendations  and  user-friendly 
tools  to  manage  nonhazardous 
industrial  waste  protectively.  The  draft 
(iuide  contains  reference  materials  and 
simple-to-use  modeling  tools  to  assess 
potential  groundwater  and  air  impacts. 
It  gives  stakeholders  a  common 
technical  framework  for  planning  and 
implementing  a  comprehensive 
industrial  nonhazardous  waste 
management  svstem  The  draft  Guide  is 
intended  to  be  voluntary  and  non- 
regulatory  In  contrast,  HWIR  will  help 
determine  which  wastes  are  hazardous 
for  the  purposes  of  Federal  regulation. 
Unit  design,  unit  operation,  and  other 
aspects  of  hazardous  waste  management 
are  mandated  under  RCRA  Subtitle  C 
regulatory  oversight. 

HWIR-exempt  wastes  are  eligible  for 
disposal  in  the  industrial  nonhazardous 
landfills,  surface  impoundments,  waste 
piles  and  land  application  units 
discussed  in  thf  draft  Guide.  The  draft 
(Juide  recomnu'ncis  tailoring  protective 
liner  systems  to  characteristics  of  the 
wastes  and  sites  where  they  are 
managed,  using  a  three-tiered  approach 
to  groundwater  modeling  and  risk 
assessment.  Each  successive  tier  of 
analysis  requires  more  specific  data, 
from  a  minimum  of  waste 
characteristics  to  full-blown  site 
assessment.  The  Guide  provides  user- 
friendly  models  for  Tier  1  and  2 
analyses.  The  Tier  1  model  evaluates 
three  liner  scenarios:  no-liner,  single 
liner  and  composite  liner.  The  Tier  2 
model  evaluates  no-liner  and  single 
liner  scenarios. 

Because  HWIR  and  the  draft  Guide 
were  designed  for  different  purposes, 
the  modeling  approac:hes  also  differ.  We 
expect  the  greatest  differences  to  arise 
from  how  the  draft  Guide  handles  risk 


modeling  for  lined  impoundments, 
landfills,  and  waste  piles.  The  draft 
groundwater  model  in  the  Guide 
incorporates  assumptions  for  on-going 
liner  performance  that  affect  movement 
of  leachate  from  the  unit  through 
subsurface  soils  to  groundwater.  The 
Guide  also  places  strong  emphasis  on 
quality  assurance/quality  control  for 
liners  during  installation,  continued 
operation  and  maintenance  to  protect 
the  liner,  installation  of  final  covers, 
and  post  closure  care  and  monitoring.  In 
the  draft  Guide,  EPA  is  specifically 
requesting  comment  on  how  we  can  best 
model  long-term  performance  of  liners 
and  final  cover  systems  to  ensure  that 
users  design  systems  that  are  protective 
of  human  health  and  the  envirtmment. 
The  comment  period  on  the  draft  Guide 
does  not  end  until  December  1999.  We 
have  not  yet  received  comments  on  the 
draft  Guide,  as  potential  users  are  still 
reviewing  the  modeling  tools  and 
docirmentation.* 

HWIR  has  a  different  objective,  to 
determine  whether  wastes  are 
hazardous  or  nonhazardous.  Since 
HWIR-exempt  waste  could  be  disposed 
in  units  without  liners  or  other  controls. 
the  units  that  we  model  under  HWIR  are 
assumed  to  have  no  such  controls.  In 
addition  there  is  considerable 
uncertainty  about  the  long-term 
performance  of  controls  even  for  units 
that  do  have  them.  Thus  our  hazardous 
waste  identification  policy  has  been  to 
make  the  conservative  assumption  that 
such  controls  are  not  present  for  the 
purposes  of  risk  assessment.  We  believe 
this  is  the  most  appropriate  way  to 
determine  which  wastes  are  low  risk 
and  should  exit  the  Subtitle  C  regulatory 
program  with  this  sort  of  self- 
implementing  regulation.  As  we  learn 
more  about  the  long-term  performance 
of  liner  and  cover  systems.  EPA  may 
decide  to  revisit  this  approach, 

M.  How  Does  HWIR  Relate  to  the 
Comparable  Fuels  Exemption? 

On  June  19,  1998,  EPA  published  air 
emission  standards  for  hazardous  waste 
combustion  units  (63  FR  338781).  Under 
this  final  rule,  we  excluded,  from  the 
regulatory  definition  of  solid  waste, 
hazardous  waste-derived  fuels  that  meet 
specification  levels  comparable  to  fossil 
fuels  for  concentrations  of  hazardous 
chemicals.  The  exclusion  applies  to  the 
comparable  fuel  from  the  point  it  is 
generated  and  is  claimed  by  the 
generator  of  the  comparable  fuel.  Fuel 
generators  must  comply  with  sampling 
and  analysis,  notification  and 
certification,  and  recordkeeping 
requirements.  The  exclusion  potentially 
applies  to  gaseous  and  liquid  hazardous 
waste-derived  fuels,  but  does  not  apply 


to  solids  or  to  used  oil.  which  is  subject 
to  special  standards  under  40  CFR  Part 
279.  The  only  allowable  treatment  or 
disposal  method  for  a  comparable  fuel 
is  burning. 

Both  the  Comparable  Fuels 
Exemption  and  the  HWIR  exemption 
require  compliance  with  specified 
chemical  concentrations  levels,  and 
both  have  similar,  although  not 
identical  implementation  requirements. 
The  Comparable  Fuels  Exemption, 
however,  is  applied  only  to  wastes  with 
fuel  value,  and  the  levels  w'ere 
developed  to  be  equivalent  to  chemical 
concentrations  found  in  commonly-used 
fuels.  HWIR,  on  the  other  hand,  applies 
to  all  listed  hazardous  waste,  and  HWIR 
exemption  levels  would  be  developed 
based  on  a  multimedia  risk  model. 
HWIR  exemption  levels  would  represent 
chemical  concentrations  that  are 
acceptable  to  be  managed  in  a 
nonhazardous  waste  unit.  You  may 
determine  which  exemption  (if  any) 
most  fits  your  waste. 

N.  How  Would  HWIR  Affect  Mixed 
Waste? 

Mixed  waste  is  a  combination  of 
hazardous  and  radioactive  wastes,  and 
is  simultaneously  covered  by  RCRj'K  and 
the  Atomic  Energy  Act.  Because  HWIR 
would  exempt  some  hazardous  wastes 
from  RCRA  Subtitle  C  requirements,  it 
might  also,  through  the  same  process, 
exempt  some  mixed  waste  from  the 
RCRA  hazardous  waste  regulations 
(without  affecting  its  status  under  the 
Atomic  Energy  Act)  as  well. 

However,  because  of  the  overlap  of 
federal  requirements  for  mixed  waste, 
we  are  also  developing  rules  specifically 
related  to  mixed  waste.  As  mentioned  in 
Section  II  of  this  preamble,  EPA  is 
proposing  a  separate  Federal  Register 
notice  to  conditionally  exempt 
hazardous  waste  mixed  with  low-level 
radioactive  wastes  or  mixed  with 
Naturally  Occurring  and/or  Accelerator- 
produced  Radioactive  Material  from  the 
storage,  treatment  in  storage  tanks, 
transportation,  and  disposal 
requirements  of  RCRA  when  the  waste 
is  managed  in  accordance  to  the  Nuclear 
Regulatory  Commission  (NRC) 
regulations.  In  addition,  we  are 
developing  a  regulation  allowing 
disposal  of  mixed  waste  containing 
radionuclides  at  low  activity  levels  at 
facilities  meeting  the  design 
requirements  for  RCRA  Subtitle  C,  with 
the  NRC  to  be  the  implementing  agency 
of  this  rule.  More  information  on  this 
proposal  can  be  found  in  the  most 
recent  agenda  of  regulatory  and 
deregulatory  actions  (64  FR  21987). 
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O.  How  Does  HWIR  Relate  to  the 
Sewage  Sludge  Regulatory  Program? 

Sewage  sludge  (biosolids)  is  a 
material  Federally  regulated  under  the 
authority  of  Sections  40.5fd)  of  the  Clean 
Water  Act  (CVVA),  as  amended  (33 
U.S.C.A.  1251.e^seq.).  On  February  19, 
1993,  we  published  regulations  to 
protect  public  health  and  the 
environment  from  any  reasonably 
anticipated  adverse  eiffects  of  certain 
pollutants  that  might  be  present  in 
sewage  sludge  (58  FR  9248).  The 
regulations  are  codified  at  40  CFR  Part 
303  with  conforming  amendments 
codified  at  40  CFR  Parts  257  and  403. 
Part  503  allows  four  means  of  final  use 
or  disposal  of  sewage  sludge;  land 
application,  surface  disposal. 
incineration  in  a  sewage  sludge 
incinerator,  and  disposal  in  a  solid 
waste  landfill.  Part  503  establishes 
requirements  for  land  application,  i.e.. 
placing  sewage  sludge  on  the  land  for  a 
beneficial  purpose  (including  sewage 
sludge  or  sewage  sludge  products  that 
are  sold  or  given  awav  for  use  in  home 
gardens),  surface  disposal,  i.e.,  by 
placement  on  surface  disposal  sites 
(including  sewage  sludge-only 
landfills),  and  incineration.  The 
standards  for  each  end  use  and  disposal 
practice  consist  of  general  requirements, 
numerical  limits  on  the  pollutant 
concentrations  in  sewage  sludge, 
management  practices  and.  in  some 
cases,  operational  requirements.  The 
Part  503  Rule  also  includes  monitoring, 
record  keeping  and  reporting 
requirements.  Parts  257  and  258  govern 
disposal  of  sewage  sludge  in  solid  waste 
landfills. 

The  regulations  promulgated  under 
section  405(d)  of  the  Clean  Water  Act 
apply  to  domestic  sewage  sludge, 
defined  in  Part  503  as  "solid,  semi- 
solid, or  liquid  residue  generated  during 
the  treatment  of  domestic  sewage  in  a 
treatment  works  Sewage  sludge 
includes,  but  is  not  limited  to.  domestic 
septage;  scum  or  solids  removed  in 
primarA'.  secondary  or  advanced 
wastewater  treatment  processes;  and  a 
material  deru'ed  from  sewage  sludge." 

Sewage  sludge  regulated  under 
section  405  of  the  Clean  Water  Act  is 
not  hazardous  waste.  Under  section 
3001  of  RC;R.\.  solid  wastes  are 
"hazardous"  either  by  being  a  "listed" 
hazardous  waste  or  by  exhibiting  a 
"characteristic"  of  hazardous  waste.  We 
have  not  listed  sewage  sludge  as  a 
hazardous  waste,  nor  has  sewage  sludge 
been  found  to  exhibit  any  hazardous 
waste  characteristic.  However,  a  sewage 
sludge  that  met  the  definition  of 
hazardous  waste  under  40  CFR  Part  261 
would  be  subject  to  hazardous  waste 


regulations,  and  would  not  be  within 
the  scope  of  Part  503,  (see  58  FR  9253). 

Both  the  HWIR  exemption  and  the 
sewage  sludge  regulations  include 
numerical  limits  for  certain  chemicals. 
However,  we  do  not  expect  the  results 
of  the  two  efforts  to  be  the  same,  both 
because  of  different  assumptions  in  the 
risk  assessments  and  the  differences  in 
the  physical  and  chemical 
characteristics  of  the  matrices  between 
sewage  sludge  and  process  waste —  for 
example,  sewage  sludge  has  a  higher 
organic  content  than  process  waste,  and 
that  tends  to  immobilize  certain 
chemicals,  such  as  metals — and  because 
of  the  fact  that  the  Part  503  program 
requirements  are  different.  As  stated 
earlier,  the  sewage  sludge  regulations 
consist  of  other  requirements  beyond 
numerical  limits,  including 
management  practices  and  monitoring 
requirements.  For  additional 
information  on  the  Part  503  program, 
the  Part  503  regulation,  and  the  multi- 
pathway  exposure/risk  assessment  that 
serves  as  the  technical  basis  of  the  Part 
503  regulation,  the  reader  is  directed  to 
the  following  Internet  site:  http:// 
ivwi\-, epa  gov/owrn 

State  Authorization 

XXIII.  How  Would  Today's  Proposed 
Regulator},-  Changes  Be  Administered 
and  Enforced  in  the  States? 

Under  section  3006  of  RCRA,  EPA 

may  authorize  qualified  States  to  carry 
out  the  RCRA  hazardous  waste  program 
within  the  State.  Following 
authorization,  we  maintain  independent 
enforcement  authority  under  sections 
3007,  3008.  3013,  and  7003  of  RCRA, 
although  authorized  States  have 
enforcement  responsibility.  An 
authorized  State  could  become 
authorized  for  this  proposal's  regulatory 
changes  by  following  the  approval 
process  described  under  40  CFR  271.21. 
See  40  CFR  Part  271  for  the  overall 
standards  and  requirements  for 
authorization. 

We  are  proposing  to  retain  the 
mixture  and  derived-from  rules.  Most 
states  ha\'e  already  received 
authorization  for  the  mixture  and 
deri\ed-froni  rules  as  they  currently 
stand.  The  rules  are  already  in  effect  in 
those  authorized  States.  Those  states 
that  are  already  authorized  for  the 
mixture  and  derived-from  rules  would 
not  need  to  obtain  authorization  for 
those  rules  again.  We  are  also  proposing 
to  revise  those  rules  under  the  authority 
of  sections  3001(a).  3002(a),  and  3004(a) 
of  RCR.-\  If  promulgated,  these  revisions 
would  not  go  into  effect  in  authorized 
States  until  they  adopt  the  revisions  and 


receive  authorization  from  us  for  the 
revision  to  their  regulations. 

None  of  the  proposed  revisions  are 
more  stringent  or  broaden  the  scope  of 
the  existing  Federal  requirements. 
Authorized  States  are  not  required  to 
modify  their  programs  when  we 
promulgate  changes  to  Federal 
requirements  that  are  less  stringent 
than,  or  that  narrow  the  scope  of, 
existing  Federal  requirements.  This  is 
because  RCRA  section  3009  allows  the 
States  to  impose  (or  retain)  standards 
that  are  more  stringent  than  those  in  the 
Federal  program.  (See  also  40  CFR 
271. l(i)).  Therefore,  States  would  not  be 
required  to  adopt  the  revisions  to  the 
mixture  and  derived-from  rules  in 
today's  rule,  although  EPA  would 
strongly  encourage  their  adoption. 

Administrative  Requirements 

XXIV.  How  Has  EPA  Fulfilied  the 
Administrative  requirements  for  this 
Proposed  Rulemaking? 

Several  statutes  and  executive  orders 
apply  to  proposed  rulemaking.  Below  is 
an  explanation  of  how  to  address  the 
requirements  in  those  provisions: 

A.  Executive  Order  12866: 
Determination  of  Significance 

Under  Executive  Order  12866  [58  FR 
51,735  (Oct.  4,  1993)],  EPA  must 
determine  whether  a  regulatory  action  is 
"significant  "  and.  therefore,  subject  to 
OMB  review  and  the  other  provisions  of 
the  Executive  Order.  The  Order  defines 
a  'significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

( 1 )  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviroiunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  four  term  of  Executive 
Order  12866,  we  have  determined  that 
this  rule  is  a  "significant  regulatory 
action"  because  there  are  novel  policy 
issues  arising  out  of  legal  mandates.  As 
such,  this  action  was  submitted  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  documented  in  the  docket  to  today's 
proposal. 
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R  Regiilatorv'  Flexibility  Act 

I'ursii.mt  to  the  Regulatory  Flexibility 
Act  15  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1  WVi]  whenever  an  agency  is  required  to 
piil)lish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
d  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
ht-ad  i)f  an  d'j,i'nc\  (  frtifies  the  rule  will 
not  have  a  significdnt  [adverse] 
economic  impact  on  a  substantial 
number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Ffexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  following  discussion 
explains  our  determination. 

A,s  lii.scussed  in  Section  XXI,  we  have 
prepart'd  an  <>(  ntiomic  analysis  of  the 
potential  eftect-s  of  this  rule,  and  have 
lietermined  that  the  rule  is  expected  to 
ha\  e  a  net  beneficial  effect  on  eligible 
entities,  in  the  form  of  reduced 
environmental  regulatory  compliance 
costs  for  industrial  waste  management. 
The  economic  analysis  evaluates  the 
extent  to  whic:h  both  small  quantity  and 
large  quantity  industrial  waste 
generators  might  be  potentially  eligible 
for  rost  savings  under  this  rule.  This 
proposed  rule  is  \()luntary.  and  the 
overall  economic  effect  of  this 
regulation  for  both  small  and  large 
entities  which  are  eligible  to  participate, 
is  expected  to  he  a  net  average  annual 
reduction  in  industry  regulatory  burden 
and  compliance  costs.  Consequently, 
because  the  net  economic  impacts  and 
effects  of  this  rule  are  beneficial  rather 
than  adverse,  this  rule  will  not  have  a 
significant  [adverse |  economic  impact 
on  a  substantial  number  of  small 
entities.  /  hereby  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

C.  Paperwork  Reduction  Act 
(Information  Collection  Request) 

The  information  collection  ^ 

requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  use.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 


(ICR  No.  0801.12)  and  a  copy  may  be 
obtained  from  Sandy  Farmer  by  mail  at 
OPPE  Regulatory  Information  Division; 
U.S.  Environmental  Protection  Agency 
(2137):  401  M  St.,  S.W.;  Washington,  DC 
20460,  by  email  at 

farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  Internet  at  http:/ 
/www. epa.gov/icr. 

Today's  proposed  revisions  of  40  CFR 
261.3  do  not  include  any  new  record 
keeping  or  reporting  requirements. 
However,  the  proposed  revisions  could 
reduce  the  burden  estimate  for  existing 
RCRA  information  collection 
requirements,  such  as  the  Uniform 
Hazardous  Waste  Manifest  (Form  ft 700- 
22A).  As  discussed  in  Section  XXII  of 
this  preamble,  today's  proposal  could 
exempt  approximately  54.700  tons  of 
treated  waste  residuals  (mainly 
incineration  ash)  per  year.  Assuming 
that  these  now-exempt  wastes  are 
shipped  offsite  for  disposal,  and 
assuming  that  an  average  truckload 
carries  about  20  tons  (of  solids),  today's 
proposal  could  result  in  approximately 
2,870  shipments  per  year  that  would  nn 
longer  require  Uniform  Hazardous 
Waste  Manifest.  The  RCRA  Hazardous 
Waste  Manifest  System  ICR  (No. 
0801.12.)  estimates  an  annual  burden  of 
1.29  hours  per  shipment  of  hazardous 
waste.  Therefore,  today's  proposal  could 
reduce  the  total  burden  associated  with 
manifests  by  3,702  hours  per  year.  (The 
current  burden  associated  with 
manifests  is  estimated  to  be  2,920,383 
hours  per  year). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 


Comments  are  requested  on  EPA's 
need  for  this  information,  the  accuracy 
of  the  provided  burden  estimates,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  c;()llec:tion 
techniques.  Send  comments  on  the  ICR 
to  the  Director,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agencv 
(2137);  401  M  St.,  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Reoulatorv  Affairs.  Office  of 
Management  and  Budget.  725  17th  St.. 
N.W..' Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Please  refer  to  EPA  ICR  No.  801.12  and 
OMB  Control  No.  2050-0039  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  November 
19.  1999,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  December  20.  1999.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

D  I'nfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
we  geiierallv  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates "  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Sion  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMR.^  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly. 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  pr()\isions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costlw  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes,  with  the  final 
rule,  an  explanation  why  that 
alternative  was  not  adopted.  Befor(>  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
go\'ernments,  we  must  ha\'P  developed 
under  section  203  of  the  I'MRA  a  small 
government  agency  plan.  The  plan  must 
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provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timelv  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatorv  requirements. 

Todav's  proposed  revision  to  the 
mixture  and  derived-from  rules  is 
voluntary,  and  because  is  less  stringent 
than  the  current  regulations.  State 
governments  are  not  required  to  adopt 
the  proposed  changes.  The  I'MRA 
generally  excludes  from  the  definition 
of  "Federal  intergovernmental  mandate" 
duties  that  arise  from  participation  in  a 
voluntary  federal  program  The  UMRA 
also  excludes  from  the  definition  of 
"Federal  private  sector  mandate"  duties 
that  arise  from  participation  in  a 
voluntary-  federal  program  Therefore  we 
have  determined  that  today's  proposal  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executivp  Order  13132.  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 

meaningful  and  timelv  input  by  State 
and  local  offiruals  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
ettects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  iunong  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  mav  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  uith 
State  and  local  officials  earlv  in  the 
process  of  developing  the  proposed 
regulation. 

If  EPA  complies  by  consulting. 
Executive  Order  13132  requires  EPA  to 
provide  to  the  (Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary  impact 


statement  (FSIS).  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
officials,  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  For  final  rules 
subject  to  Executive  Order  13132,  EPA 
also  must  submit  to  OMB  a  statement 
from  the  agencvs  Federalism  Official 
certifying  that  EPA  has  hilfilled  the 
Executive  Order's  requirements. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13132  because  it  wiLl 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  proposed 
rule  will  not  result  in  the  imposition  of 
any  additional  requirements  on  any 
State,  local  governments  or  other 
political  subdivisions  within  any  State. 
Accordingly,  the  requirements  of 
Executive  Order  13132  do  not  apply  to 
this  proposal. 

F.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084,  we 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantlv  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  we  consult  with  those 
governments.  If  we  comply  by 
consulting.  Executive  Order  13084 
requires  us  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separatelv 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  our 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summar\"  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  13084  requires  us  to 
develop  an  effecti\e  process  permitting 
elected  officials  and  other 
representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatorv  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

Today's  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments.  Because  today's  proposed 
revision  to  the  mixture  and  derived- 


from  rules  is  less  stringent  than  the 
existing  program,  it  would  not  create 
any  mandate  on  Indian  tribal 
governments.  Accordingly,  the 
requirements  of  section  Sfb)  of 
Executive  Order  13084  do  not  apply  to 
this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997) 
applies  to  any  rule  that;  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
we  have  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
plaimed  regulation  is  preferable  to  other 
potentially  effective  and  reasonablv 
feasible  alternatives  considered  bv  us. 
This  proposed  rule  is  not  subject  to  E.O. 
13045  because  it  is  not  an  economically 
significant  rule  as  defined  by  E.O. 
12866. 

H.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Pub  L.  No. 
104-113,  §  12id)  (15  U.S,C.  272  note) 
directs  us  to  use  voluntary  consensus 
standards  in  our  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (for 
example,  materials  specifications,  te-st 
methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

Today's  proposals  do  not  involve 
technical  standards.  However,  the  HWIR 
exemption  discussed  in  this  notice  does 
involve  sampling  and  analysis 
requirements,  but  does  not  contemplate 
the  use  of  specific,  prescribed  analytical 
methods.  Rather,  we  would  allow  the 
use  of  any  method  that  meets  the 
prescribed  performance  criteria, 
consistent  with  our  Performance  Based 
Measurement  System  (PBMS).  The 
PBMS  approach  is  intended  to  be  more 
flexible  and  cost-effective  for  the 
regulated  community:  it  is  also  intended 
to  encourage  innovation  in  anal>'tical 
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!!■(  hniiioyv  and  improved  data  quality. 
\Vf  uuuki  nut  preclude  the  use  of  any 
mi'thiKi.  whether  it  constitutes  a 
^ohintary  consensus  standard  or  not,  as 
Ion '4  as  it  meets  the  requirements  and 
performance  criteria  specified.  We 
welcome  comments  on  this  aspect  of  the 
notice  and,  specifically,  invites  the 
public  to  identifv'  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 

U^el^. 

References 

V.Vr  What  Are  Some  Key  Documents 
Containing  Informc  tinn  Supporting  This 

Notice? 

The  list  of  references  is  organized  by  the 
following  preamble  super-headings:  (1) 
Background.  (2)  Retaining  the  Mixture  and 
Derived-From  Rules,  (2)  HVVIR  Exemption, 
(3)  HWIR  Risk  Assessment,  and  (4)  Economic 
Impacts.  Under  each  super-heading,  the 
references  are  listed  alphabetically  by  author 
and  chronologically  when  there  is  more  than 
one  document  by  the  same  author. 

These  references  and  other  supporting 
information  can  be  found  in  the  RCRA 
Docket  Information  Center  (see  contact 
information  under  ADDRESSES  section  at 
the  beginning  of  the  preamble). 
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Request  for  Comment 

XXM.  On  What  Issues  Is  EPA 
Specifically  Seeking  Public  Comment? 

In  developing  this  notice,  we  tried  to 
address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
discuss,  new  approaches  we  haven't 
considered,  new  data,  how  this  rule  may 
affect  you,  or  other  relevant  information. 
We  welcome  your  views  on  all  aspects 
of  this  notice. 

Your  comments  will  be  most  effective 
if  you  follow  the  suggestions  below: 

•  Explain  your  views  as  clearly  as 
possible  and  why  you  feel  that  way. 

•  Where  possiole,  provide  technical 
and  cost  data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  notice,  such  as  the 
section  numbers  or  page  numbers  of  the 
preamble,  or  the  proposed  regulatory 
sections. 

We  welcome  comments  on  any  and 
all  aspects  of  the  rulemaking,  and  we 
are  particularly  interested  in  receiving 
comments  on  the  issues  listed  below. 
For  information  on  how  tn  submit  your 
comments,  please  see  the  ADDRESSES 
section  towards  the  beginning  of  this 
preamble. 

1.  What  are  merits  and  drawbacks  of 
the  five  possible  revisions  to  the 


mixture  and  derived-from  rules 
submitted  to  EPA  by  C.M.V  Specifically. 
what  are  (a)  th^  potential  risks  to  human 
health  and  the  environment,  (b)  any 
special  or  unique  technical 
considerations,  and  (c)  the  economic 
effects  of  each  of  the  possible  revisions? 
(Section  II. E) 

2.  Should  EPA  allow  F003  to  be 
eligible  for  the  proposed  expansion  of 
the  40  CFR  261.3(a)(2)(iii)  exemption 
(although  F003  is  listed  solely  for 
ignitabiiity,  its  listing  description 
includes  references  to  solvents  that  were 
listed  for  toxicitv  as  well)?  (Section 
IV.A) 

3.  Should  EPA  conditionally  exempt 
low  level  radioactive  hazardous  mixed 
waste  from  the  mixture  and  derived- 
from  rules.  pn)\'idpd  the  mixed  waste  is 
handled  in  accordance  with  the 
requirements  of  a  new  Part  266.  Subpart 
N.  which  is  being  simultaneously 
proposed  today?  (Section  IV'.B) 

4.  Should  EPA  propose  and  finalize 
the  landfill-only  exemption  (based  on 
conditions  of  management)  and  the 
generic  exemption  (not  based  on 
conditions  of  management)  from 
hazardous  waste  regulation?  (Section 
VI) 

5.  Should  the  HWIR  exemption  be 
self-implementing?  (Section  VTII) 

6.  Should  EPA  require  a  waiting 
period  between  the  receipt  of  the 
notification  package  by  the  overseeing 
agencv  and  the  time  the  waste  becomes 
exempt  (for  example  30  to  90  days)? 
(Section  VIII) 

7.  Is  EPA's  definition  of  'chemicals 
reasonablv  expected  to  be  present" 
acceptable'  In  particular,  should  the 
definition  be  adjusted  for  some  of  the 
broader  waste  listings  such  as  spent 
solvents  (RCR.^  waste  codes  FOOl- 
F005)':'  (Section  IX. A) 

8.  Is  EPA's  policy  to  exc:lude  from 
HWIR  eligibility  those  wastes  are 
reasonably  expected  to  contain 
chemicals  that  do  not  have  HWIR 
exemption  levels  appropriate'  If  not, 
what  are  othf^r  options  for  deaHng  with 
chemicals  that  do  not  have  HWIR 
exemption  levels?  (Section  \X.\] 

9.  Should  EPA  require  a  minimum 
number  of  samples  at  each  sampling 
event?  If  so.  what  should  that  number 
be?  (Section  IX.B. 2) 

10.  Is  the  use  of  the  strict  maximum 
standard  (i.e.,  no  sample  is  allowed  to 
exceed  the  HWIR  exemption  level) 
appropriate  for  the  evaluation  of  a  waste 
stream  for  an  HWIR  exemption'  If  not. 
what  is  the  preferred  alternative? 
(Section  IX.B. 2) 

11.  Should  EPA  require  that  the  bias 
introduced  by  partial  recoveries  of  the 
chemicals  under  anahsis  be  corrected 
in  order  to  make  results  from  different 
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anahtical  methods  more  comparable? 
(Section  IX.B.3) 

12.  If  EPA  requires  correction  of  the 
bias  introduced  by  partial  recoveries, 
should  EPA  require  that  analytical 
protocols  achieve  a  minimum  of  20% 
recover\%  and  that  analytical  results 
with  analytic  spike  recovery  of  less  than 
100%  be  corrected  for  the  percent 
recovery  determined  for  that  sample 
before  being  compared  to  the  HWIR 
exemption  level?  (Section  IX.B.3) 

13.  Should  EPA  use  the  detection 
limit  in  place  of  the  HWIR  exemption 
level  when  the  detection  limit  is  higher 
than  the  exemption  level,  but  still 
within  an  acceptable  level  of  risk? 
(Section  IX.B.3.) 

14.  As  an  alternative  to  using  the 
strict  maximum  standard  for 
compliance,  should  EPA  require  that  the 
upper  confidence  limit  (set  at  some 
level  of  confidence,  such  as  95  percent) 
associated  with  the  mean  concentration 
in  the  candidate  waste  be  at  or  below 
the  HWIR  exemption  level  for  the  waste 
to  be  HWIR  exempt?  (Section  IX.C.l) 

15.  As  a  second  alternative  to  using 
the  strict  maximum  standard  for 
compliance,  should  EPA  require  that  the 
estimated  mean  chemical  concentration 
within  the  candidate  waste  be  at  or 
below  the  HWIR  exemption  levels,  and 
that  the  concentration  of  individual 
samples  would  have  to  be  at  or  below 
some  multiple  of  the  exemption  level? 
(Section  IX.C.l) 

16.  As  a  third  alternative  to  using  the 
strict  maximum  standard  for 
compliance,  should  EPA  require  that  the 
estimated  mean  concentration  be  at  or 
below  the  HWIR  exemption  level,  and 
the  upper  confidence  limit  associated 
with  the  estimated  mean  (at  some  level 
of  confidence)  would  have  to  be  at  or 
below  some  multiple  of  the  exemption 
level?  (Section  IX.C.l) 

17.  For  the  regulatory  alternatives  that 
allowing  individual  samples  to  be  at  or 
below  some  multiple  of  the  HWIR 
exemption  ieveis.  how  should  those 
limits  (for  example,  multipliers  to  the 
exemption  levels)  be  established? 
Specifically,  should  EPA  use  a 
multiplier  of  2.8.  consistent  with  the 
variability  factor  used  in  the  LDR 
program?  (Section  IX.C.l) 

18.  Should  EPA  consider  the  use  of 
composite  samples,  particularly  spatial 
composites,  in  addition  to  grab  samples, 
in  evaluating  a  waste  stream  for  HWIR 
compliance?  (Section  IX. C. 2) 

19.  Should  EP.-\  specify  the  size  of 
samples  taken  to  evaluate  a  waste 
stream  for  HWiR  compliance?  (Section 
IX.C.2) 

20.  Is  the  sample  notification  form 
included  in  the  docket  (titled  "Sample 
Notification  Form  for  Waste  Claiming 


Exemption  Under  the  Hazardous  Waste 
Identification  Rule")  adequate  for 
claiming  an  HWIR  exemption?  (Section 
IX.D) 

21.  What  alternatives  to  the  written 
notification  package  should  EPA 
consider  (such  as  electronic 
submissions)?  (Section  IX.D) 

22.  Should  EPA  require  additional 
information  in  the  notification  package, 
such  as  the  list  of  chemicals  found  in 
the  waste  and  a  summary  of  results  for 
each  sample  analyzed?  (Section  IX.D) 

23.  Are  existing  mechanisms  for 
information  sharing,  including  access 
via  the  Internet,  sufficient  to  provide  the 
public  with  information  relative  to 
individual  HWIR  exemption  claims 
exerted  in  each  respective  State? 
(Section  IX. E) 

24.  If  existing  mechanisms  are 
insufficient,  should  EPA  require  HWIR 
waste  generators  to  notify-  the  public  of 
HWIR  exemption  claims  through  a 
newspaper  notices,  prior  to  having  the 
exemption  claims  become  effective? 
(Section  K.E) 

25.  If  EPA  requires  public  notification 
through  newspaper  notices,  should  the 
receipt  of  adverse  comments  by  the 
generator  trigger  review  the  HWIR 
exemption  package  by  the  overseeing 
agencv?  (Section  IX. E) 

26.  "Should  EPA  require  HWIR  waste 
generators  to  include  testing  results 
information  in  the  notification  package 
for  the  purpose  of  greater  public  access 
to  this  information?  (Section  IX. E) 

27.  Should  EPA  require  that 
paperwork  accompany  the  waste  in 
order  to  track  the  waste  and  provide 
notice  to  the  receiving  facilitv  that  the 
waste  is  HWIR-exempt?  (Section  X.B.) 

28.  Should  EPA  prohibit  dilution  as  a 
means  of  attaining  the  HWIR  exemption 
levels?  If  so,  should  EPA  allow 
aggregation  of  waste  streams  for  the 
purpose  of  treatment  in  CWA 
wastewater  systems?  (Section  X.C) 

29.  What  are  the  advantages  and 
disadvantages  of  requiring  the  same 
testing  scheme  for  both  initial  and 
subsequent  sampling  and  analysis  of 
HWIR  waste'  (Section  XI.A) 

30.  Should  EPA  allow  the  use  of 
prediction  limits  and  other  such 
techniques  for  the  purpose  of 
subsequent  testing?  (Section  XI.A) 

31.  Should  EPA  allow  the  removal  of 
testing  requirements  for  chemicals 
consistently  detected  in  concentrations 
of  less  than  one-tenth  of  the  exemption 
level?  If  so.  after  how  many  testing 
events  with  levels  below  one-tenth  of 
the  exemption  level  should  this  reduced 
testing  obligation  occur?  (Section 
XI.A.l) 

32.  Should  the  retesting  frequency 
depend  on  (a)  the  annual  volume  of 


waste  generated,  and  (b)  the  physical 
form  of  a  waste  (liquid  or  non-liquid)? 
Are  there  other  factors  EPA  should 
consider  when  setting  retesting 
frequency?  (Section  XI. A. 2) 

33.  Should  EPA  reduce  the  testing 
frequency  for  generators  who  are  small 
businesses  (that  may  or  may  not 
generate  large  annual  volumes  of 
waste)?  (Section  XI.A.2) 

34.  Should  EPA  require  retesting  after 
a  significant  process  change?  (Section 
XI.A.3) 

35.  If  a  wastestream  loses  its  HWIR- 
exempt  status  because  it  no  longer 
meets  the  exemption  levels  or  does  not 
meet  one  of  the  other  conditions  of  the 
exemption,  should  EPA  impose 
additional  requirements  before  the 
exemption  can  be  reinstated?  For 
example,  should  there  be  a  mandatory- 
waiting  period  before  the  exemption  can 
be  reinstated?  (Section  XII. B) 

36.  Should  EPA  prohibit  storage  of 
HWIR  waste  for  longer  than  one  year? 
(Section  XII.B.2) 

37.  For  the  landfill-only  option, 
should  tracking  of  HWIR  waste  be 
limited  to:  notifv'ing  the  landfill  of  the 
shipment:  receiving  a  confirmation  from 
the  landfill  that  the  waste  arrived;  and 
keeping  a  copy  of  the  arrival 
confirmation  for  three  vears  (first 
altemaUve)?  (Section  XII.B(3)) 

38.  Under  this  first  tracking 
alternative,  should  the  landfill  also  be 
required  to  keep  a  copy  of  the  arrival 
confirmation  for  three  years  as 
well?(Section  XII.B(3))' 

39.  For  the  landfill-only  option, 
should  tracking  of  HWIR  waste  consist 
of:  using  the  existing  uniform  hazardous 
waste  manifest  svstem  (40  CFR  262.20 
and  49  CFR  172.205)  to  track  the 
conditionally  exempt  HWIR  waste 
(second  alternative)?  (Section  XII. B. 3) 

40.  For  the  landfill-only  option, 
should  tracking  of  HWIR  waste  consist 
of:  using  modified  DOT  shipping  papers 
to  accompany  the  waste;  receiving  a 
copy  of  the  shipping  papers 
documenting  that  the  waste  arrived  at 
the  landfill;  and  keeping  a  copy  of  these 
documents  for  three  years  (third 
alternative)?  (Section  XII.B.3) 

41.  How  can  EPA  address  the  issue  of 
interstate  transport  of  HWIR  waste, 
where  waste  exempted  in  one  State 
would  still  be  regulated  as  hazardous  as 
it  travels  to  or  through  a  State  that  has 
not  adopted  the  HWIR  exemption? 
(Section  XII.B.3) 

42.  Is  the  approach  EPA  has  taken  to 
account  for  mass  balance  and  to 
integrate  the  calculations  of  the 
important  dii  ct  and  indirect  risk 
pathways  leading  to  a  receptor 
appropriate?  If  not,  what  are  alternative 
approaches?  (Section  XV].A,2) 
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43.  Ls  p]PAs  approach  to  evaluating 
thf  exposed  and  unexposed  receptors 
ti[)pr(tpriate?  (Section  XVI. A.2) 

44  Is  EPA's  approach  to  modeling 
n.sk  to  humans  from  groundwater, 
considering  the  risic  posed  at  receptor 
wells  located  within  the  modeled  plume 
of  contamination  and  outside  the 
modeled  plume  of  contamination 
n-asonahle^  (Section  XVI. A.2) 

45  Are  EPA's  estimates  of  the  fraction 
oi  tht'  modeled  wells  located  within  and 
outside  of  the  modeled  plume  of 
contamination  reasonable?  (Section 
XVI. A. 2) 

46  Is  the  methodology  for  selecting 
the  201  sites  to  rt'present  the  national 
population  of  industrial  facilities 
appropriate?  If  not.  what  are  alternative 
nit'thodoloaies?  (Section  XVT.A.3) 

4  7  Should  EPA  apply  the  sampling 
weights  from  the  Industrial  D  Survey  to 
the  sample  of  201  sites?  (Section 
\VI.A.3) 

4H  Does  the  information  contained  in 
the  HWIR  chemical  database  reflect  the 
current  state  of  knowledge  for  the 
chemical  parameters  ?  (Section  XVI. A. 3) 

4M  Is  there  any  additional 
information  on  the  chemicals  that  EPA 
should  consider?  (Section  XVI. A. 3) 

50.  Is  our  information  on  anaerobic 
biodegradation  (for  example  in  the 
saturated  zone)  of  organic  chemicals 
sufficient'  (Section  XVI. A. 3) 

51  Is  there  anv  additional  data  on 
anaerobic  biodegradation  of  organic 
chemicals'  (Section  XVI. A. 3) 

52  Should  EPA  use  toxicity  data,  in 
addition  to  data  contained  in  EPA's  IRIS 
and  HEAST  databases,  (a)  which  other 
Federal  agencies  have  used  in 
establishing  regulatorv  levels  or  toxicity 
benf:hmarks.  or  (h)  which  have  been 
otherwise  peer-reviewed  and  published? 
(Section  XVI. A. 3) 

53.  If  EPA  uses  toxicity  data  other 
than  the  data  contained  in  EPA's  IRIS 
and  HEAST  databases,  is  EPA's 
methodology  to  develop  interim 
benchmarks  from  this  other  data 
appropriate?  If  not.  what  are  alternative 
methodologies?  (Section  XVI. A.3) 

54.  Is  EPA's  decision  to  establish 
regulatory  levels  based  only  on  the 

L  hemi( al-specific  total  concentration  in 
the  waste,  rather  than  requiring  wastes 
to  meet  both  total  and  leachate  levels 
appropriate? 

55  In  terms  of  establishing  a 
relationship  within  the  model  between 
the  (  hemii  al  ctmientration  in  the  waste 
and  the  chemical  concentration  in  the 
leachate.  and  of  mass  limitations  in 
leachate.  should  EPA  (fore'.ch  waste 
management  unit)  start  wiih  a  chemical 
(  onrentration  in  a  waste  and  partition  it 
■  I  the  various  environmental  media 
based  on  the  phvsical  and  chemical 


characteristics  of  the  chemical,  the 
waste  management  unit  characteristics, 
and  the  partitioning  algorithms? 
(Section  XVI.D.) 

56.  Are  the  methodologies  used  for 
modeling  the  environmental  releases  for 
HWIR99  appropriate?  If  not,  what  are 
alternative  methodologies?  (Section 
XVI.D) 

57.  Are  the  methodologies  used  for 
modeling  the  environmental  fate  and 
transport  for  HWIR99  appropriate?  If 
not,  what  are  alternative  methodologies? 
(Section  XVI.E) 

58.  Are  the  data  and  methodologies 
used  to  support  the  HWIR  overall 
modeling  framework  appropriate?  If  not, 
what  alternatives  should  EPA  use? 
(Section  XVI.E.l) 

59.  Are  the  methodologies  that  EPA 
plans  to  implement  in  the  saturated 
zone  module  (SZM)  in  order  to  factor 
the  effects  of  fractures  in  porous  media 
and  incorporate  effects  of  heterogeneity 
in  aquifers  into  the  modeling 
appropriate?  (Section  XVI.E. 3. A) 

60.  Is  EPA's  methodology  for 
calculating  infant  exposure  to  dioxin 
and  dioxin-like  chemicals  in  breastmilk 
appropriate?  If  not,  what  are  alternative 
methodologies?  (Section  XVI. F.l) 

61.  Should  EPA  model  infant 
exposure  to  chemicals  other  than  dioxin 
and  dioxin-like?  If  so.  which  chemicals 
should  be  considered?  (Section  XVI  F.l ) 

62.  Over  which  time  period  should 
exposure  at  a  receptor  be  evaluated? 
(Section  XVII) 

63.  Are  there  any  revisions  to  the 
software  system  that  would  address 
identified  errors  or  improve  the  risk 
model  ?  (Section  XVII) 

64.  Is  EPA's  decision  to  model 
degradation  processes,  including 
hydrolysis,  aerobic  biodegradation. 
anaerobic  biodegradation,  and  activated 
aerobic  biodegradation  appropriate? 
(Section  XVII.B.2) 

65.  Is  the  toxicity  of  daughter 
products  that  may  be  generated  from  the 
degradation  process  of  significant 
concern?  If  so,  what  methodology 
should  be  used  to  calculate  the  ratio  of 
parent  to  daughter  product  for  the 
purpose  of  the  model?  (Section  XVII. B2) 

66.  Under  which  physical  conditions 
should  EPA  assume  that  each  of  these 
degradation  processes  occurs?  (Section 
XVII.B.2) 

67.  Should  EPA  either  (a)  prohibit  the 
combustion  of  already  exempt  HWIR 
waste,  or  (b)  implement  a  more  targeted 
combustion  restriction  for  HWIR  exempt 
waste  based  on  chemical  content'  If  not. 
are  there  any  other  alternatives  for 
addressing  risks  from  the  combustion  of 
HWIR  exempt  wastes?  (Section 
XVII.D.l) 


68.  Should  EPA  allow  HWIR  exempt 
wastes  to  be  eligible  for  beneficial  uses? 
(Section  XVil.D  2] 

69.  Did  EPA  use  adequate  data  to 
consider  (a)  the  possibilitv  that  wastes 
with  constituent  concentrations  low 
enough  to  qualifv  for  exemption  could 
result  in  free-phase  migration  of 
chemical  compounds  in  groundwater, 
including  the  potential  NAPL 
contamination  of  groundwater  due  to 
the  formation  of  free-phase  liquids  in 
landfills  and  (b)  the  possible  impacts  of 
co-solvency  on  the  migration  of 
contaminants  adequate?  (Section 
XVII.D.  4.) 

70.  Is  the  toxicity  characteristic 
adequate  for  capturing  the  risks  from 
wastes  derived  from  exempt  liquids? 
(Section  XVII.D  4) 

71.  Is  the  assumption  that  surface 
impoundments  have  waste  removed  at 
the  time  of  closure  likely  to  affect  the 
results  of  the  risk  assessment?  (Section 
XVII.D.5) 

72.  Are  the  chemicals  in  the  new  40 
CFR  Part  261  Appendix  X  the  best  set 
of  chemicals  to  be  considered  for  the 
HWIR  exemption?  If  not.  which  set  of 
chemicals  should  be  considered? 
(Section  XVIII. A) 

73.  Arc  the  sources  of  toxicity  data 
that  EPA  considered  adequate?  If  not, 
what  other  sources  should  EPA 
consider'  (Section  XVIII.B) 

73.  Should  EPA  establish  an  HWIR 
exemption  level  for  lead  based  on  the 
lower  of  two  values:  400  mg/kg  soil 
screening  level  for  human  health  risks 
and  on  the  results  from  the  HWIR  "99 
risk  assessment  for  ecological  risks?  If 
not,  what  alternative  would  you 
recommend?  (Section  XVIII. C) 

74.  Which  wastes  would  be  impacted 
by  the  absence  of  an  HWIR  exemption 
level  for  cyanide?  (Section  XVIII. 0) 

75.  How  could  an  HWIR  exemption 
level  be  set  for  cyanide,  given  its 
complex  chemistry?  (Section  XVIILD) 

76.  Which  chemicals  and  waste 
streams  are  especially  good  candidates 
for  HWIR  exemptions''' (Section  XVIII.D) 

77.  Is  the  range  of  values  that  EPA 
considered  for  each  of  the  risk 
protection  measures  appropriate?  If  not, 
what  alternative  values  should  be 
considered?  (Section  XIX. A) 

78.  For  each  of  the  risk  protection 
measures  (cancer  risk  level,  human 
health  hazard  quotient,  ecological 
hazard  quotient,  population  percentile, 
and  probability  of  protection),  which 
single  value  is  m.ost  appropriate? 
(Section  XIX. A) 

79.  Is  the  HWIR  definition  of  liquids 
(i.e..  Total  Suspended  Solids  (TSS)  less 
than  one  percent)  appropriate?  (Section 
XIX.C) 
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81)^  Is  the'  HWIR  definition  of  semi- 
Miiids  d  (>..  TSS  greater  than  or  equal  to 
"nc  percent  and  TSS  equal  to  or  less 
than  30  percent)  appropriate?  {Section 
XIX.C) 

81.  Is  the  HWIR  definition  of  solids 
(i.e..  TSS  greater  than  30  percent) 
appropriate?  (Section  XIX.C) 

82.  As  an  alternative  to  defining 
solids  as  waste  containing  greater  than 
30%  TSS.  should  the  paint  filter  test  be 
used  to  define  the  threshold  between 
semi-solids  and  solids?  (Section  XIX.C) 

83.  Is  the  use  of  a  conversion  factor 
of  one  kg/L  to  convert  the  tank  and 
surface  impoundment  results  (mg/L)  for 
comparison  to  the  land  application  unit 
results  (mg/kg)  in  the  semi-solid 
category  acceptable  in  this  context?  If 
not.  what  is  an  alternative  approach? 
(Section  XIX.C) 

84.  Should  EPA  use  the  results  of  the 
HWIR  model  to  revise  LDR  standards? 
(Section  XX.D) 

85.  Should  HWIR  exemption  levels 
replace  existing  technology-based  LDR 
standards,  where  the  exemption  levels 
are  less  stringent  than  the  current  LDR 
values?  (Section  XX. E) 

86.  Are  the  scope,  methodologv. 
assumptions,  data  sources,  and  other 
elements  of  the  Economic  Assessment 
background  document  for  this  proposal, 
adequate  for  describing  and  estimating 
the  potential  economic  effects  of  HWIR^ 
(Section  XXI) 

87.  Should  EPA  require  HWIR  waste 
to  be  below  500  ppmw  for  volatile 
organics.  and,  if  so,  should  this  cap  be 
applied  to  waste  exempted  under  the 
landfill-onlv  HWIR  exemption  as  well? 
(Section  XXII. Fj 

88.  Should  EPA  in  the  future  revise  40 
CFR  266.20  to  apply  HWIR  exemption 
levels  to  hazardous  waste  used  in  a 
manner  constituting  disposal?  (Section 
XXII.G) 

89.  Should  EPA  required 
contaminated  media  to  be  tested  for  a 
broader  list  of  HWIR  exemption 


chemicals  than  that  required  for  other 
wastes?  If  so.  how  should  this  broader 
list  be  developed'  (Section  XXII. 11 

List  of  Subjects  in  40  CFR  Part  2b  1 

Environmental  protection,  Hazardous 
waste.  Recycling,  Waste  treatment  and 
disposal. 

Dated:  October  29,  1999. 
Carol  M.  Browner, 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922,  6924y,  and  6938. 

2.  Section  261.3  is  amended  by: 

A.  Removing  paragraph  (a)(2)(iii): 

B.  Redesignating  paragraphs  (a)(2)(iv) 
through  (a)(2)(v)  as  paragraphs  (a)(2){iii) 
through  (a)(2)(iv); 

C.  Revising  newly  designated 
paragraph  (a)(2)(iii)  and  the  first 
sentence  of  paragraph  (c)(2)(i):  and 

D.  Adding  paragraph  (g). 

§261,3     Definition  of  hazardous  waste 

laj  '    *    " 

(2)  *    *    * 

(iii)  It  is  a  mixture  of  solid  waste  and 
one  or  more  hazardous  wastes  listed  in 
subpart  D  of  this  part  and  has  not  been 
excluded  from  paragraph  (a)(2)  of  this 
section  under  §§  260.20  and  260.22  of 
this  chapter,  paragraph  (g)  of  this 
section,  or  under  part  266,  subpart  N  of 
this  chapter:  however  the  following 
mixtures  of  solid  wastes  and  hazardous 
wastes  listed  in  subpart  D  of  this  part 
are  not  hazardous  waste  (except  by 
application  of  paragraph  (a)(2)(i)  or  (ii) 
of  this  section)  if  the  generator  can 
demonstrate  that  the  mixture  consists  of 
wastewater  the  discharge  of  which  is 
subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act  (including  wastewater 


at  facilities  which  have  eliminated  the 
discharge  of  wastewater)  and; 

***** 

(c)  *   *   * 

(2)  *  *  * 

(i)  Except  as  otherwise  provided  in 
paragraph  (c)(2)(ii)  or  (g)  of  this  section 
or  in  part  266,  subpart  N,  any  solid 
waste  generated  from  the  treatment, 
storage,  or  disposal  of  a  hazardous 
waste,  including  any  sludge,  spill 
residue,  ash  emission  conb-ol  dust,  or 
leachate  (but  not  including  precipitation 
run-of)  is  a  hazardous  waste.  *   *   * 
***** 

(g)(1)  A  hazardous  waste  that  is  listed 
in  subpart  D  of  this  part  solely  because 
it  exhibits  one  or  more  characteristics  of 
ignitability  as  defined  under  §  261.21. 
corrosivity'  as  defined  under  §  261.22,  or 
reactivity  as  defined  under  §  261.23  is 
excluded  from  regulation,  if  the  waste 
no  longer  exhibits  any  characteristic  of 
hazardous  waste  identified  in  subpart  C 
of  this  part. 

(2)  The  exclusion  described  in 
paragraph  (g)(1)  of  this  section  also 
pertains  to: 

(i)  Any  mixture  of  a  solid  waste  and 
a  hazardous  waste  listed  in  subpart  D  of 
this  part  solely  because  it  exhibits  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity  as  regulated 
under  paragraph  (a)(2)(iii)  of  this 
section;  and, 

(ii)  Any  solid  waste  generated  from 
treating,  storing,  or  disposing  of  a 
hazardous  waste  listed  in  subpart  D  of 
this  part  solely  because  it  exhibits  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity  as  regulated 
under  paragraph  (c)(2){i)  of  this  section. 

(3)  Wastes  excluded  under  this 
section  are  still  subject  to  part  268  of 
this  chapter,  even  if  they  no  longer 
exhibit  a  characteristic  at  the  point  of 
land  disposal. 

(FR  Do( .  99-230f.7  Filed  11-18-99;  8:45  am] 
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40  CFR  Part  266 

[FRN-6470-1] 
RIN  2050-AE45 

Storage,  Treatment,  Transportation, 
and  Disposal  of  Mixed  Waste 

AGENCY:  Environmental  Protection 

.Agencv  (EPA). 

ACTION:  Proposed  rule;  request  for 

comments. 


SUMMARY:  The  Environmental  Protection 

Agency  (EPA)  is  today  proposing  to 
pr()%  uie  increa.sed  flexibility  to  facilities 
that  manage  lovv-levei  mi.xed  waste 
(LLMVV)  and  naturally  occurring  and/or 
accelerator-prnduced  Radioactive 
Material  (NARM)  mtxed  with  hazardous 
waste.  The  proposal  also  aims  to  reduce 
dual  regulation  of  LL.MW.  which  is 
subject  to  Resource  Conservation  and 
Recovery  Act  {RCR,'\)  and  to  the  Atomic 
Energy  Act  (.^EA)  We  believe  the 
changes  we  are  proposing  will  lower 
cost  and  reduce  paperw^ork  burden, 
while  improving  or  maintaining 
protection  of  human  health  (including 
worker  exposure  to  radiation)  and  the 
environment. 

We  are  proposing  to  allow  on-site 
storage  and  treatment  of  these  wastes  at 
the  generator's  site  Today's  proposal 
will  require  the  use  of  tanks/containers 
to  solidifv.  neutralize,  or  otherwise 
stabilize  the  waste  and  would  apply 
only  to  generators  of  low-level  mLxed 
waste  who  are  licensed  by  the  Nuclear 
Regulatorv  Commission  (NRC)  or  an 
.Agreement  State. 

We  also  seek  to  exempt  LLMW  and 
hazardous  NARM  waste  from  RCR.-K 
manifest,  transportation,  and  disposal 
requirements  when  certain  conditions 
are  met.  Under  this  conditional 
exemption,  generators  and  treaters  must 
still  comply  with  manifest,  transport, 
and  disposal  requirements  under  the 
NRC  (or  NRC-.Agreement  State) 
regulations  for  LLW  or  N.ARM. 
DATES:  To  make  sure  we  consider  your 
(  omments,  they  must  be  received  on  or 
before  February  17,  2000. 

We  are  seeking  comment  on  this 
proposed  rulemaking  from  all  interested 
parties. 

ADDRESSES:  You  can  send  an  original 
and  two  copies  of  your  comments 
referencing  Docket  Number  F-9^ 
ML2P-FFFFF  to  ( 1 )  if  using  regular  US 
Postal  Service  mail:  RC:R.\  Docket 
Information  Center.  Office  of  Solid 
Waste  (,S,30.5G).  U.S.  Environmental 
I^rotection  Agency  Headquarters  (EPA, 
HQ).  401  M  Street,  S\V,  Washington, 


D.C.  20460.  or  (2)  if  using  special 
delivery,  such  as  overnight  express 
service:  RCRA  Docket  Information 
Center  (RIG),  Crystal  Gateway  One.  1235 
Jefferson  Davis  Highway.  First  Floor, 
Arlington,  VA  22202.  It  would  also  be 
helpful,  although  not  mandatory,  to 
include  an  electronic  copy  by  diskette 
or  Internet  E-mail.  In  this  case,  send 
your  comments  to  the  RCRA 
Information  Center  on  labeled  personal 
computer  diskettes  in  ASCII  (TEXT) 
format  or  a  word  processing  format  we 
can  convert  to  ASCII  (TEXT).  Please 
include  on  the  disk  label  the  name  and 
version  or  edition  of  your  word 
processing  software  as  well  as  your 
name.  Protect  your  diskette  bv  putting  it 
in  a  protective  mailing  envelope.  To 
send  a  copy  by  Internet  E-mail,  address 
it  to:  rcra-docket@epamail.epa.gov. 
Make  sure  this  copy  is  in  ASCII  format 
that  doesn't  use  special  characters  or 
encryption.  Cite  the  docket  Number  F- 
99-ML2P-FFFFF  in  your  electronic  file. 
Commenters  should  not  submit 
electronically  any  confidential  business 
information  (GBI).  An  original  and  two 
copies  of  GBI  must  be  submitted  under 
separate  cover  to:  RCRA  GBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W),  U.S.  EPA.  401  M  Street,  SW, 
Washington,  D.C.  20460. 

The  RCRA  Information  Center  is  at 
Crystal  Gateway  One,  1235  [efferson 
Davis  Highway,  First  Floor,  Arlington 
Virginia.  You  may  look  at  and  copy 
supporting  information  for  RCRA  rules 
from  9:00  a.m.  to  4:00  p  m  Monday 
through  Friday,  except  for  Federal 
holidays.  To  review  docket  materials 
you  should  make  an  appointment  by 
calling  (703)  603-9230.  You  may  copy 
up  to  100  pages  from  any  regulator^' 
document  at  no  cost.  Additional  copies 
cost  $0.15  per  page.  The  index  and  some 
supporting  materials  are  available 
electronically.  See  the  Supplementary- 
Information  section  for  information  on 
accessing  them. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  about  this  proposed 
rule,  contact  the  RCRA  Hotline.  Office 
of  Solid  Waste,  U.S.  Environmental 
Protection  Agency,  Washington,  DC. 
20460,  at  (800)  424-9346  (toll  free):  or 
TDD  (800)  553-7672  (hearing  impaired). 
In  the  Washington,  D.C.  metropolitan 
area  call  (703)  412-9810  or  TDD  (703) 
486-3323  (hearing  impaired).  For 
information  on  the  disposal  portion  of 
the  proposed  rule,  contact  Grace  Ordaz 
at  (703)  308-1130  in  the  Office  of  Solid 
Waste.  For  information  on  the  storage 
portion  of  the  proposed  rule,  contact 
Nancy  Hunt  at  (703)  308-8762  or  Chris 
Rhyne  at  (703)  308-8658  in  the  Office 
of  Solid  Waste.  To  get  copies  of  the 


reports  or  other  materials  referred  to  in 
this  proposal,  contact  the  RCRA  Docket 
at  the  phone  number  or  address  listed 
above. 

SUPPLEMENTARY  INFORMATION:  Follow 
these  instructions  to  access  the  rule 
electronically  on  the  Internet: 
www:http:// www. epa.gov/epaoswer/ 
hazwaste/radio. 

The  official  record  for  this  section 
will  be  kept  in  paper  form.  Accordingly. 
EPA  will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document.  Please  note,  even  if  you 
commented  on  the  March  1,  1999 
Advance  Notice  of  Proposed 
Rulemaking  (64  FR  10063).  for  your 
comments  to  be  considered  for  the  final 
rulemaking,  you  must  again  submit 
comments  on  this  revised  and  expanded 
proposal 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form. 

Table  of  Contents 

I.  Statutory  Authority 

II.  Summary  of  Today's  Action 

A.  What  regulatory  changes  are  we 
proposing  for  on-site  storage  and 
treatment  of  LLMVV? 

B,  What  regulatory  changes  are  we 
proposing  for  transportation  and 
disposal  of  LLMVV  and  eligible  NARM? 

III.  Why  are  we  Proposing  a  Storage, 

Treatment.  Transportation,  and  Disposal 
Rulemaking? 

A.  Need  to  address  dual  regulation 
concerns 

B.  Need  to  respond  to  HWIR  consent 
decree 

C.  Need  to  respond  to  a  rulemaking 
petition  from  USWAG  and  concerns  of 
other  mixed  waste  generators  regarding 
capacity 

IV  Precedent  for  Regulatory  Flexibility  in  this 

Proposal 

A.  How  does  the  conditional  exemption  in 
the  Military  Munitions  Rule  work? 

B.  What  is  our  rationale  for  today's 
proposed  conditional  exemption? 

V  Low-Level  Mixed  Waste  Storage  and 

Treatment 
A.  What  conditional  exemption  for  stored 

or  treated  low-level  mixed  waste  are  we 

proposing? 
1.  How  does  the  proposal  facilitate  decay- 

in-storage? 
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2.  For  what  time  period  is  a  storage 
exemption  valid? 

3.  What  are  your  on-site  treatment  options? 

B.  What  is  our  low-level  mixed  waste 
storage  and  treatment  proposal? 

1.  Which  generators  and  wastes  will  be 
eligible  for  the  storage  and  treatment 
exemption? 

2.  What  conditions  must  you  meet  as  a 
generator? 

3.  Whom  should  you  notify  if  you  want  to 
claim  an  exemption? 

4.  What  records  must  you  keep  for  the 
exemption? 

5.  How  can  your  stored  waste  lose  the 
exemption? 

6.  Can  your  exemption  be  reclaimed  if  you 
fail  to  meet  a  condition? 

C.  How  will  implementation  and 
enforcement  of  the  conditional 
exemption  for  storage  and  treatment  of 
LLMW  take  place? 

1.  Is  this  a  self-implementing  rule? 

2.  How  will  we  enforce  the  proposed 
storage  exemption? 

D.  What  background  information  did  we 
use  for  this  proposal? 

E.  What  was  the  response  of  commenters 
to  the  ANPR? 

1.  What  comments  did  we  receive 
concerning  a  conditional  exemption  for 
storage? 

2.  What  were  the  comments  on  decay-in- 
storage? 

3.  What  comments  did  we  receive 
concerning  treatment  of  waste  in  storage? 

4.  What  comments  did  we  receive  . 
concerning  possible  conditions  for  a 
storage  exemption? 

VI  Transportation  and  Disposal  Conditional 
Exemption  for  Mixed  Waste  and  Eligible 
Narm 

A.  What  regulatory  relief  are  we  providing 
for  transportation  and  disposal  proposal? 

B.  Applicability  of  the  proposal 

1 .  To  what  types  of  waste  does  this  rule 
apply? 

2.  Who  could  benefit  from  this  proposal, 
and  what  is  the  profile  of  their  waste? 

3.  What  other  regulatory  relief  provisions 
may  apply? 

C.  What  is  the  Point  of  Exemption? 

D.  Implementation  and  Enforcement 

1.  How  will  the  transportation  and  disposal 
conditional  exemption  be  implemented? 

2.  What  happens  if  your  waste  no  longer 
meets  the  conditions  of  the 
transportation  and  disposal  conditional 
exemption? 

3.  Are  there  any  additional  requirements 
you  must  meet? 

4.  Can  your  exemption  be  reclaimed  if  you 
fail  to  meet  a  condition? 

5.  What  can  a  LLRWDF  do  to  reduce  the 
potential  applicability  of  RCIL^ 
authorities? 

E.  What  conditions  must  you  meet  prior  to 
claiming  the  transportation  and  disposal 
exemption? 

1.  Why  are  we  requiring  LDR  treatment? 

2.  Why  is  notification  a  condition  for  the 
exemption? 

3.  What  are  the  conditions  for  manifesting 
and  transporting  the  exempted  waste? 

4   Why  must  the  exempted  waste  be 
disposed  only  in  a  LLRWDF  licensed  by 
NRC  in  accordance  with  10  CFR  61? 


5.  What  is  the  purpose  of  the  records  that 
you  are  required  to  keep? 

6.  How  is  the  public  involved? 

F.  What  is  EPA's  site-specific,  risk-based 
variance  alternative  for  disposal? 

G  .  How  did  we  conduct  our  technical 
assessment  for  the  disposal  of  treated 
waste  at  low-level  radioactive  waste 
disposal  facilities? 

1.  How  did  we  assess  low-level  radioactive 
waste  disposal  facilities? 

2.  What  was  the  technical  assessment  we 
conducted? 

3.  What  did  we  conclude  from  our 
technical  analyses? 

H.  Key  stakeholder  issue 

VII  Regulatory  Impacts 

A.  What  are  the  regulatory  benefits  of  this 
rule? 

B.  What  are  the  costs  of  this  rule? 

C.  What  are  the  economic  impacts  of  this 
rule? 

VIII  State  Authorization 

IX  Relationship  with  other  RCRA  and 

Environmental  Programs 

A.  What  is  the  relationship  of  this  proposal 
with  other  RCRA  regulatory  programs? 

1.  Does  this  proposal  change  how  you 
determine  if  a  waste  is  hazardous? 

2.  Can  LLMW  or  eligible  NARM  be  a 
nonhazardous  waste  under  this 
proposal? 

3.  How  will  the  RCRA-exempted  waste 
differ  from  wastes  delisted  under  40  CFR 
260.22? 

4.  Will  my  waste  analysis  plan  for  my 
RCRA-permitted  TSDF  change? 

5.  Will  the  proposed  rule  change  how  the 
RCRA  closure  requirements  apply  to  my 
disposal  facility? 

6.  How  does  the  conditional  exemption 
relate  to  RCRA  air  emission  standards? 

B.  What  is  the  relationship  of  this  rule  to 
other  environmental  programs? 

1.  How  are  CERCLA  actions  affected  by 
this  proposal? 

2.  How  might  Clean  Air  Act  regulations  be 
affected? 

3.  How  might  Clean  Water  Act  be  affected? 

X  Regulatory  Assessment  Requirements 

A.  Executive  Order  12866:  Determination 
of  Significance 

B.  Executive  Order  13132:  Federalism 

C.  Executive  Order  12898:  Environmental 
Justice 

D.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

E.  Executive  Order  13084:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  The  Regulatory  Flexibility  Act  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996 

G.  Unfunded  Mandates  Reform  Act 
H.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
I.  Paperwork  Reduction  Act 

XI  List  of  Comments  Being  Requested  by  EPA 

in  this  Proposal 

XII  Supporting  Documents 

Acronyms  Used  in  This  Preamble 

AEA — Atomic  Energ}  Act  ol  1954,  as 
amended 


ALRA — As  Low  As  Is  Reasonably  Achievable 
ANPR — Advance  Notice  of  Proposed 

Rulemaking 
ARAR — Applicable  or  Relevant  and 

Appropriate  Requirements 
BDAT — Best  Demonstrated  Available 

Technology 
CBI — Confidential  Business  Information 
CERCLA — Comprehensive  Environmental 

Response,  Compensation,  and  Liability 

Act 
DOD — Department  of  Defense 
DOE — Department  of  Energy 
EEI — Edison  Electric  Institute 
EPA — Environmental  Protection  Agency 

(referred  to  as  "we"  throughout  this 

document) 
FFCA — Federal  Facilities  Compliance  Act 
FUSRAP— Formerly  Utilized  Sites  Remedial 

Action  Program 
GWRL — Groundwater  risk  levels 
HSW A— Hazardous  and  Solid  Waste 

Amendments  of  1984 
HWIR — Hazardous  Waste  Identification  Rule 
ICR — Information  Collection  Request 
LDR — Land  Disposal  Restrictions 
LLW — Low-Level  Radioactive  Waste 
LLMW — Low-Level  Mixed  Waste 
LLRWDF— Low-Level  Radioactive  Waste 

Disposal  Facility 
MMR — Military  Munitions  Rule 
NAAG — National  Association  of  Attorneys 

General 
NARM — Naturally  Occurring  and/or 

Accelerator-produced  Radioactive 

Material 
NGA — National  Governors'  Association 
NNPP — Naval  Nuclear  Propulsion  Program 
NRC — Nuclear  Regulatory  Commission 
NTTAA — National  Technology  Transfer  and 

Advancement  Act 
0MB — Office  of  Management  and  Budget 
OSW— Office  of  Solid  Waste 
RCRA — Resource  Conservation  and  Recovery 

Act 
RFA — Regulatory  Fairness  Act 
RIC— RCRA  Information  Center 
RQ — Reportable  Quantity 
SARA — Superfund  Amendments  and 

Reauthorization  Act 
SBREFA — Small  Business  Regulation 

Enforcement  Fairness  Act 
SQG — Small  Quantity  Generator 
TC — Toxicity  Characteristic 
TRI — Toxics  Release  Inventory 
TSDF — Treatment,  Storage  and  Disposal 

Facility 
UHC — Underlyiiig  Hazardous  Constituent 
UMRA — Unfunded  Mandates  Reform  Act  of 

1995 
UMTRCA— Uranium  Mill  Tailings  Radiation 

Control  Act 
USW AG— Utility  Solid  Waste  ActiviUes 

Group 
UTS — Universal  Treatment  Standards 

Df'finitinn  of  Iprms  I  v»'d  m  thr 
Preamble 

Agreement  State — means  a  state  that 
has  entered  into  an  agreement  with  the 
NRC  under  subsection  274b  of  the 
Atomic  Energy'  Act  of  1954,  as  amended 
(68  Stat.  919),  to  assume  responsibility 
for  regulating  within  its  borders  source, 
special  nuclear,  or  byproduct  material 
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111  quantiti*"-  not  sufficient  to  form  a 
(  ritu  til  mdss- 

AXPR  (Afivdiico  Notice  of  Proposed 
RuU'makiniJi— refers  in  this  document  to 
the  ri(ivan(.t>  ni)tice  published  in  the 
Federal  Register  on  March  1,  1999  (64 
FR  10083)  on  mixed  waste  storage. 

Approphatfly  trained — means  trained 
in  a  manner  that  ensures  that  low-level 
mixf'cl  wd.stp  is  safelv  managed  and 
inc:lucie.s  training  in  (hcmical  and 
radiological  waste  management. 

Eligible  XARM — for  the  purpose  of 
this  proposal,  means  NARM  that  meets 
the  acceptance  criteria  of  a  LLRVVDF 
licensed  by  NRC  or  an  Agreement  State 
in  accordance  with  10  CFR  61,  and  is 
also  contaminated  by  a  hazardous 
waste,  and  therefore,  is  eligible  for  the 
transportatinn  and  disposal  conditional 
^■\emption. 

Hazardous  waste — means  any 
material  which  is  defined  to  be 
hazardous  waste  in  accordance  with  40 
CFR  261.3.    Definition  of  Hazardous 
Waste." 

Legacy  waste — means  waste  that  was 
generated  by  past  activities  and  is  in 
storage  because  appropriate  treatment 
technologies  have  not  been  developed, 
(ir  treatment  and  disposal  capacity  has 
not  been  available.  It  has  been  stored 
longer  than  RCRA  regulatory  time 
limits. 

Low-Level  Xfixed  Waste  (LLMW)— 
means  low-level  radioactive  waste 
c:ontainmg  a  RCR^A  hazardous  waste 
component. 

Lou-Level  radioactive  waste  (LLW) — 
means  radioactive  waste  containing 
source,  special  nuclear,  or  by-product 
material  which  is  not  classified  as  high- 
lex  ei  radioactive  waste,  transuranic 
waste,  spent  nuclear  fuel,  byproduct 
material  as  defined  in  §ll(eK2)  of  the 
.Atomic  Energy  Act  or  NARM.  (See  also 
NRC  definition  of  "waste"  at  10  CFR 
61,21 

Loiv-Le\  '-1  Radioactive  Waste  Disposal 
Facility  iLLRWDF) — means  a  disposal 


facility  licensed  by  the  NRC  or 
Agreement  State  for  the  disposal  of  low- 
level  waste. 

Mixed  Waste — defined  in  RCRA  as 
amended  by  the  Federal  Facility 
Compliance  Act  of  1992.  means  a  waste 
that  contains  both  RCRA  hazardous 
waste  and  source,  special  nuclear,  or  by- 
product material  subject  to  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Mixed  Waste  Treatment  Facility — 
means  a  waste  treatment  facility 
permitted  by  EPA  or  an  Authorized 
State  to  treat  hazardous  waste  and 
licensed  by  the  NRC  or  Agreement  State 
to  manage  radioactive  waste. 

Naturally  Occurring  and/or 
Accelerator-produced  Radioactive 
Material  INARM) — means  radioactive 
materials  that  are  naturally  occurring  or 
produced  by  an  accelerator.  The 
naturally  occurring  radioactive  material 
(NORM)  is  defined  below.  Currentlv 
NARM  is  not  regulated  by  NRC  or  EPA. 
Rather  it  is  regulated  by  the  States  under 
State  law,  or  by  DOE  under  DOE  Orders. 

Naturally  Occurring  Radioactive 
Material  (NORM)— is  a  subset  of  NARM 
and  refers  to  materials  whose 
radioactivity  has  been  enhanced 
(radionuclide  concentrations  are  either 
increased  or  redistributed  where  they 
are  more  likely  to  cause  human 
exposures)  usually  by  mineral 
extraction  or  processing  activities. 
Examples  are  exploration  and 
production  wastes  from  the  oil  and 
natural  gas  industry,  and  phosphate  slag 
piles  from  the  phosphate  mining 
industry.  This  term  is  not  used  to 
describe  or  discuss  the  natural 
radioactivity  of  rocks  and  soils,  or 
background  radiation,  but  instead  refers 
to  materials  whose  radioactivity  is 
technologically  enhanced  by 
controllable  practices. 

NRC  or  Agreement  State  license — 
means  a  license  issued  by  the  Nuclear 
Regulatory  Commission  or  an 


Agreement  State  under  authority 
granted  by  the  AEA. 

Nl'REG — refers  to  Nuclear  Regulatory' 
Commission  publications  and 
documents  that  include:  formal  staff 
reports,  which  cover  a  varietv  of 
regulatory,  technical  and  administrative 
subjects;  brochures,  which  include 
manuals,  procedural  guidance, 
directories  and  newsletters;  conference 
proceedings  and  papers  presented  at  a 
conference  or  workshop;  and  books, 
which  serve  a  technical  purpose  or  an 
industry-wide  needs.  Many  of  the 
NUREG  documents  are  listed  on  the 
NRC  Home  Page  ihttp://i\-\\iv. nrc.gov). 

On-site — is  defined  in  the  RC^RA 
regulations  at  40  CFR  260.10.  et  seq. 

RCK.A  program  agency — means  EPA, 
or  the  State  agency  authorized  to 
implement  the  RCR^\  program. 

Radioactive  waste — is  generally 
classifier!  as  source,  special  nuclear,  or 
by-product  material,  and  is  exempt  from 
the  definition  of  solid  waste  at  42  U.S.C. 
6903,  40  CFR  261.4(a)(4). 

Tie-down  conditions — include  NRC 
guidance  documents  and  policies 
concerning  storage  and  treatment  of 
LLW  which  become  part  of  the  NRC  or 
.Agreement  State  radioactive  materials 
license  by  reference. 

Who  is  Eligible  for  This  Rule? 

The  conditional  exemption  proposed 

for  low-level  mixed  waste  (LLN1\V) 
storage  and  treatment  applies  to  any 
mixed  waste  generator  that  has  an  NRC 
or  Agreement  State  license  to  possess 
radioactive  material  or  to  operate  a 
nuclear  reactor,  so  long  as  the  waste 
generator  can  satisfy  the  conditions  set 
forth  in  this  proposal. 

The  transportation  and  disposal 
exemption  applies  to  generators  of 
LLMW  and  eligible  NARM  so  long  as 
they  meet  all  specified  conditions. 
Facilities  potentially  affected  by  this 
action  include  those  identified  in 
Table  1, 


Table  1  .—Facilities  Potentially  Affected  by  the  Proposal 


Category 


Examples  of  regulated  facilities 


Institutions 
Medical  Facilities  

industr.ai  Establishments 


Nuclear  Utilities  Firms  that  generate  electricity  using  nuclear  fuel  as  the  source  of  energy  and  have  been  licensed  by  the  NRC 

Universities  and  Academic       Academic  institutions  at  all  levels  that  are  licensed  by  NRC,  or  an  Agreement  State   to  use  radionuclides  for  aca- 
demic, biomedical,  and  research  purposes. 
Hospitals,  medical  laboratories,  doctors'  offices,  or  clinics  that  are  licensed  by  NRC  or  an  Agreement  State  to  use 

radionuclides  for  health  care  purposes 
Private  companies  and  institutions,  including  pharmaceutical  companies,  and  research  ana  development  institu- 
tions 

Governmental  Facilities  '  Facilities.  Installations  and  laboratories  operated  by  State  Agencies,  and  by  Federal  Agencies,  including,  but  not 

limited  to,  DOE  (including  the  Naval  Nuclear  Propulsion  Program),  the  National  Institutes  of  Health,  the  National 
Institute  of  Standards  and  Technology,  and  the  Department  of  Defense. 


The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides 


examples  of  facilities  likely  to  be 
affected  by  this  proposal.  To  determine 


whether  vou  are  affected  by  this 
regulatory  action,  you  should  carefully 
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examine  the  applicability  criteria  in 
Parts  V  and  VI  of  this  preamble.  If  you 
have  any  questions  regarding  the 
applicability  of  this  section  to  a 
particular  entity,  rnnsiilt  the  pf^r'^nrr^ 
listed  under  FOR  FURTHER  informationi 
CONTACT 

I   Statutory  Authority 

T  he  statutory  basis  for  this  rule  is  in 
Sections  2002fa),  3001.  3002.  3004, 
3005,  3006.  3007,  and  3013  of  the  Solid 
Waste  Disposal  Act  of  1970,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  of  1976  (RCRA)  and  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA).  42 
U.S.C.  6905,  6912(a),  6921,  6922,  6924, 
6926,  6927  and  6934. 

II.  Summary  of  Today's  Action 

In  today  s  notice  we  are  proposing  a 
conditional  exemption  for  the  storage, 
treatment,  transportation,  and  disposal 
of  low-level  mixed  waste  (LLMW) 
pursuant  to  the  Hazardous  Waste 
Identification  Rule  (HWIR)  consent 
decree  (see  II.  B.)  regarding  potential 
regulator}'  flexibility  related  to 
hazardous  waste  disposal  requirements 
and  other  relief  as  appropriate  for 
commercial  mixed  waste.  (See  Ref.  1, 
Consent  Decree  and  Ref.  2,  Side-bar 
Letter.)  As  an  NRC-licensed  generator 
who  meets  certain  conditions  we 
specify,  (a)  your  LLNfW  would  be 
exempt  from  some  RCRA  Subtitle  C 
storage  and  treatment  regulations,  and 
(b)  your  LLMW  and  eligible  NARM  (see 
definitions  and  discussion  in  VI.  B.  1.), 
would  be  exempt  from  some  RCRA 
Subtitle  C  manifesting,  transportation, 
and  disposal  regulations.  However,  vour 


LLMW  and  eligible  NARM  waste  remain 
subject  to  RCRA  land  disposal 
restriction  (LDR)  treatment  standards 
under  the  transportation  and  disposal 
exemption. 

The  "Diagram  of  the  Storage, 
Treatment  and  Disposal  Exemptions 
Under  the  Proposal"  gives  an  overview 
of  when  waste  would  be  conditionally 
exempt  from  certain  RCRA  hazardous 
waste  management  requirements. 
Briefly,  LLMW  generated  and  stored 
onsite  in  tanks  or  containers  is 
exempted  as  long  as  the  exemption 
conditions  listed  in  §  266.230  are  met. 
NRC  or  Agreement  State-licensed 
generators  may  treat  their  LLMW  on-site 
pursuant  to  the  limitations  imposed  by 
§  266.235.  Any  generator  may  send 
LLMW  and  eligible  NARM  waste  for 
disposal  to  a  low-level  radioactive  waste 
disposal  facility  (LLRWDF)  licensed  by 
the  NRC  or  an  Agreement  State,  if  all  the 
conditions  are  met.  Thus,  certain  LLMW 
and  eligible  NARM  waste  of  NRC 
licensees  may  remain  exempted  from 
many  RCRA  requirements  through 
much  of  the  waste  management  process. 

If  your  LLMW  and  eligible  NARM  is 
not  treated  to  meet  LDR  treatment 
standards  and  is  sent  off-site  for  storage, 
treatment  or  disposal,  your  waste 
remains  subject  to  all  RCRA  Subtitle  C 
and  NRC  management  requirements. 
LLMW  treated  off-site  at  mixed  waste 
treatment  facilities  to  meet  LDR 
treatment  standards  may  be  eligible  for 
the  disposal  exemption  if  all  conditions 
for  the  transportation  and  disposal 
exemption  are  met. 

In  order  to  claim  a  conditional 
exemption  for  storage  or  disposal  you 


must  notify  the  RCRA  program  agency 
that  you  meet  the  conditions.  However, 
if  information  you  provide  on  your 
notification  is  inaccurate,  your  claim  for 
a  conditional  exemption  is  nullified  and 
you  will  be  subject  to  RCRA  Subtitle  C 
enforcement. 

A.  What  Regulatory  Changes  are  We 
Proposing  for  On-Site  Storage  and 
Treatment  of  LLMW? 

Our  proposal  would  allow  generators 
of  LLMW  to  claim  a  conditional 
exemption  from  the  RCR,^  definition  of 
hazardous  waste  for  mixed  wastes 
stored  on-site  (40  CFR  260.10).  This 
conditional  exemption  acknowledges 
the  protectiveness  of  storage  of  mixed 
waste  subject  to  NRC  regulations  for 
low-level  waste  (LLW).  During  the 
storage  of  LLMW,  our  proposal  would 
allow  the  conditionally  exempt  waste  to 
be  treated  in  tanks  or  containers  to 
enable  neutralization,  solidification,  or 
other  stabilization  of  the  hazardous 
portion  of  the  waste.  This  regulatory 
flexibility  would  apply  only  to 
generators  of  low-level  mixed  waste 
who  are  licensed  by  NRC.  Once  your 
LLMW  is  removed  from  storage  for 
further  management,  it  is  subject  to 
hazardous  waste  management 
requirements  unless  it  qualifies  for  a 
disposal  exemption.  In  that  case,  you 
must  show  that  it:  meets  the  RCRA  LDR 
treatment  standards  and  NRC's  LLW 
disposal  requirements;  and  is  destined 
for  disposal  at  LLRWDFs  licensed  by 
NRC. 
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Diagram  of  the  Storage,  Ireatmenu  and  Disposal  Exemptions  Under  the  Proposal 


'  i  \emp(  inim 

RCR,\  Suhil] 


Subject  to 
RCRA  Suhotk  r- 


:t 


Generaors  who  store  LLMW  on  site  under  the  conditioas  of  storage  exemption, 
i.e.,  in  accordance  with  the  provisions  of  their  NRC  or  AgreenKni  State  liceases 


END 


OF  yrORAGE  /  TREATMENT  ON   SITE 


I 


ExeiTpt  triini 
RCRy\  Subtitle  C 

Subject  to  RCRA 
SubtiUeC 


Decayed  to  background  levels  according  to  NRC  pro\isions? 


Meets  1 1)R  tre^itnient  levels'^ 


Cicnerators  and  trcalers  \v.fK.i 

cannot  store  their  1.1  ,M\V  under 

the  axiditionaJ  stfrage  exemptjon 


Yes 


No 


Waste  cxiLs  NR( 
junsdiaion    Dispose 
of  I  DR  treatniert 
standard  amphar.t 
hazartkxis  >.v-a.ste  is 
dppmpnalc' 


W  astc  exits  NRC 
junsdiaiiin.  hut  amtinues 
to  be  subject  to  RCRA 


I 


Treat  the  hazardous  \\aste 
uTKler  l.DR  Program 


VleeLs  LDR  treatment  levels'" 
Yes  ^ 


IJjMU'  remains  subjea  U)  NRC 
and  RC  K,\  reguJaticxis,  and  is 
eligible  tor  axiditional  di.sposal 
exemption' 


LL.MW  continues  to  be 
regulated  under  NRC  and 
RCRA  regulatioas 


1 


i 


Subject  to 
RCRA  Subtitle  C 


t- 


Claim  conditional  disposal  exemption 


Treat  L  L.MW  under 
l.DRProeram 


Yes 


z: 


No 


Notify  regulator)  agcrxnes,  as 
specified,  keep  reconls.  and  send 
LLMW  to  LI  R\W)F  for  disposal^ 


Dispose  of  I  l.MVk  in  di.sposal  facilit>  under         j 
NRC  and  RCRA  regulations 


l.xerrfK  trrm  _ 

RCRA  Subtitle  C 


J 


Manifest,  transport,  and  dispose  of  LLMW  under  NRC  regulanons 


Sutgect  to 
RCRA  Subtitle  C 

F-Aempi  rrom 
RCRA  Subtitle  C 


'  All  licensees  i  whetlier  NRt  Dr  XjjverTent  Sutei  ^Tieniung  LLMW  may  be  eligible  for  the  sttirage  exempdon,  hovwver  as  lone  as  specified  applicable  oridilKirb  arc  met   Norv 
licensed  entities  i  c  ^ ,  [X  if n  and  aimmerciai  treanntrn,  storage,  arxi  disposal  facilities  are  not  eligiWe  for  the  storage  exempuor   Thes  ma-,  be  eligible  for  the  disposal  exemption 
digram  assumes  licensees  meet  all  awxlitions  (and  administralive  requirements)  tor  stonng  their  1 .1 MU  under  ihe  conditional  exemption  for  storage    LLMW  under  the  storage 
exemption  mas  he  treated  i  e  i  stabilized),  consistent  with  the  generators  NRC  or  Agreement  State  license 

■  Waste  lecomes  subia:t  to  RCRA  .Subtitle  C  after  storage  ends  (eg,  generator  standards  at  40  CTR  Pan  2621.  as  indicated  in  this  diagram 

IgniiaNe.  corrosive,  and  reactive  hazardous  wastes  exit  RCRA  Subtitle  C  vvtwi  LDR  standards  are  met 
'  I  1  SfA  Jisptsai  IS  restncted  to  knvlevd  radioaaive  \wiste  dispusal  facility  (LLRWDF)  licensed  by  the  NRC  or  .Agreement  .State 

1 1  N(W  cxiLs  R(."R.  \  subtitle  C  \*hen  it  is  en  route  to  a  LLRWDF  for  disposal 
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B  What  Regulatory  Changes  Are  We 
Proposing  for  Transportation  and 
Disposal  of  LLMW  and  Eligible  NARM? 

We  are  proposing  a  conditional 
Hxemption  from  hazardous  waste 
transportation,  and  disposal 
rfqinri'Dvnt-  for  LLMW,  and  for  eligible 

NARM     s liscussionin  VI.B.l.) 

(Throughout  this  document  when  we 
rofer  to  the  conditional  exemption  for 
transportation  and  disposal  of  LLMW, 
we  also  mean  eligible  NARM.)  The 
transportation  and  disposal  exemption 
would  not  take  effect  until  you  fulfill  all 
of  the  following  conditions:  (1)  Treat 
your  waste  to  meet  the  RCRA  LDR 
treatment  standards:  (2)  notif\' 
(ippropridte  regulatory  agencies  of  your 
e-xoniption  claim:  (3)  ship  your  waste 
according  to  NRC  and  DOT  shipping 


requirements  for  transportation  of  LLW 
using  an  NRC  Uniform  LLW  Manifest 
(Form  540,  541,  and  542)  for  immediate 
disposal  to  a  facility  licensed  by  the 
NRC  or  an  Agreement  State;  and  (4) 
maintain  appropriate  records  (including 
LDR  records)  for  required  time  periods 
Meeting  all  the  prescribed  conditions 
will  allow  your  LLMW  or  NARM- 
contaminated  hazardous  waste  to  be 
exempt  from  the  RCRA  regulator} 
definition  of  hazardous  waste. 

Under  this  exemption,  you  may  not 
send  your  conditionally-exempt  LLMW 
or  eligible  NARM  for  disposal  to  a  DOE 
radioactive  waste  disposal  facility.  Such 
action  would  make  your  waste  subject 
to  RCRA  hazardous  waste  regulation. 
and  potentially  subject  you  to  RCRA 
enforcement  authority.  Note  that  DOE 
LLMW  which  meets  the  conditions  of 


the  exemption  for  disposal  may  be 
shipped  to  an  NRC-licensed  disposal 
facility. 

in.  W'hy  Are  We  Proposing  a  Storage, 
Treatment.  Transportation,  and 
Disposal  Rulemaking? 

Mixed  waste  is  regulated  under 
multiple  authorities:  RCR.A  (for  the 
hazardous  component),  as  implemented 
by  EPA  or  Authorized  States:  and  ^AEA 
(for  the  source,  special  nuclear,  or 
byproduct  material  component),  as 
implemented  by  the  NRC  or  NRC  or  an 
Agreement  State  (for  commercially- 
generated  mixed  wastes),  or  the 
Department  of  Energy  (DOE)  (for 
defense-related  mixed  waste  generated 
by  DOE  activities.  NARM-contaminaiud 
hazardous  waste  is  also  regulated  under 
multiple  authorities:  RCIL^  (for  the 
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hazardf)us  component);  and  State  law 
(for  the  NARM  component),  as 
implemented  by  a  State  agency 
designated  by  State  law.  We  are 
proposing  to  make  RCRA  Subtitle  C 
regulations  more  flexible  so  that 
generators  of  LLMW  and  eligible  NARM 
are  relieved  of  some  dual  regulatory 
requirements  in  managing  their  mixed 
wastes. 

A.  Need  To  Address  Dual  Regulation 
Concerns 

Members  of  the  regulated  community 
have  informed  us  that  the  combination 
of  RCRA  and  NRC  requirements  for 
LLMW  is  burdensome,  duplicative,  and 
costly  and  does  not  provide  more 
protection  of  human  health  and  the 
environment  than  that  achieved  under 
one  regulatory  regime.  We  are 
responding  to  these  concerns  about  the 
inefficiencies  of  dual  regulation,  as  well 
as  concerns  about  the  radiation 
exposure  of  workers. 

In  addition,  other  mixed  waste 
generators  have  expressed  concerns 
about  limited  capacity  of  LLMW 
treatment  and  disposal.  These  concerns 
originated  because  RCRA  §  3004(j) 
generally  prohibits  the  storage  of 
hazardous  wastes  that  are  also  subject  to 
RCRA  land  disposal  restrictions  unless 
the  storage  is  "solely  for  the  purpose  of 
the  accumulation  of  such  quantities  of 
hazardous  waste  as  are  necessarv  to 
facilitate  proper  recovery,  treatment  or 
disposal."  Under  EPA's  regulation 
codifv'ing  RCRA  §  3004(i)  we  presume 
that  the  initial  year  of  hazardous  waste 
storage  is  for  the  sole  purpose  of 
accumulating  a  quantity  necessary-  to 
facilitate  treatment  and  disposal. 
However,  if  you  store  LLM\V  on-site  for 
more  than  one  year,  you  have  the 
burden  of  proving  that  the  storage  is  for 
the  allowed  purpose. 

Based  on  our  information  collection 
effort  in  the  ANPR  and  information  from 
mixed  waste  generators,  we  found  that 
capacity  for  the  treatment  and  disposal 
of  certain  LLMW  is  not  always  available 
(that  is.  LLMW  containing  certain 
radionuclides  are  not  allowed  to  be 
disposed  at  the  only  LLMW  disposal 
unit — licensed  by  the  State  of  Utah,  an 
NRC  Agreement  State).  We  also  found 
that  commercial  mixed  waste  treatment 
facilities  ha\'e  not  been  willing  to  accept 
LLMW  for  treatment  without  viable 
disposal  options.  Since  mixed  waste 
disposal  f:apacit\  is  lacking,  some 
generators  of  LLMW  store  the  waste  on- 
site.  In  addition,  we  found  that  the 
possibility  of  siting  a  new  LLMW 
disposal  facility  is  extremelv  low. 
Because  of  the  very  limited  LLMW 
disposal  capacity  and  the  low- 
probability  of  a  disposal  facility  being 


built  in  the  near  future,  we  believe  it  is 
appropriate  to  provide  safe  and  legal 
alternatives  for  the  disposal  of  LLMW. 
We  also  believe  that  the  availability  of 
alternate  disposal  capacity  would 
enable  disposal  of  "legacy"  wastes 
currently  in  on-site  storage  by 
generators  of  LLMW. 

We  have  assessed  NRC  regulations  for 
storage  and  disposal  of  LLW  and 
compared  them  with  EPA's  regulations 
for  hazardous  waste  storage,  treatment, 
transportation,  and  disposal.  Our  review 
suggests  that  given  the  NRC's  regulatory 
controls,  human  health  and 
environmental  protection  from  chemical 
risks  would  not  be  compromised  if  we 
deferred  to  NRC  LLW  management 
practices.  Through  this  action,  we  are 
proposing  regulatory  relief  intended  to 
allow  the  disposal  of  certain  LLMW 
(such  as  legacy  waste  requiring  long- 
term  storage  due  to  lack  of  treatment 
and  disposal  capacity),  that  have,  until 
now,  been  stored  on-site  by  NRC 
licensees  as  mixed  waste  subject  to  both 
RCRA  permitting  and  NRC  licensing 
requirements. 

A  similar  situation  exists  at  DOE 
facilities.  Available  information  suggests 
that  currently  DOE  cannot  treat  some  of 
its  LLMW  due  to  a  lack  of  treatment 
capacity.  DOE  operations,  therefore, 
must  store  their  LLMW  pursuant  to  a 
RCRA  storage  permit.  However,  DOE  is 
also  subject  to  state  compliance  orders 
and  other  requirements  for  treatment  of 
its  mixed  waste  as  a  result  of  the  Federal 
Facilitv  Compliance  Act  of  1992  (FFCA, 
P.L.  102-386,  October  6,  1992).  This 
rulemaking  effort  may  result  in  removal 
of  some  DOE  "legacy"  waste  from 
storage  if  DOE:  increases  its  own  mixed 
waste  treatment  capacity  or  uses 
commercial  mixed  waste  treatment 
capacity  to  meet  land  disposal  treatment 
standards;  and  disposes  of  LLMW 
treated  to  LDR  treatment  standards  in  a 
LLRWDF  licensed  by  NRC  by  meeting 
the  conditions  specified  to  qualify  for  an 
exemption  from  disposal  of  LLMW  as  a 
RCRA  hazardous  waste. 

We  seek  comment  on  the  ways  we 
propose  to  address  the  issue  of  dual 
regulation  of  LLMW  storage,  treatment, 
transportation,  and  disposal. 

B.  Need  To  Respond  to  HIVIR  Consent 
Decree 

The  Edison  Electric  Institute  (EEI),  the 
Utility  Solid  Waste  Activities  Group 
(USWAG).  and  the  Nuclear  Energy 
histitute  (NEI) — trade  groups 
representing  commercial  nuclear  power 
plants — were  parties  to  settlement 
discussions  regarding  the  deadline  for 
the  final  Hazardous  VVaste  Identification 
Rulemaking,  ETC  v.  Browner,  C.A.  No. 
94-2119  (TFH)  (D.D.C.).  On  April  11, 


1997.  the  court  entered  a  consent  decree 
which  requires  EPA  to  propose 
revisions  to  the  mixture  and  derived- 
frora  rules,  40  CFR  261.3(a)(2)(iv)  and 
(c)(2)(I)  and  to  seek  comment  on  eleven 
items  listed  in  the  decree  with  respect 
to  those  revisions.  One  of  the  eleven 
items  concerns  an  exemption  from 
RCRA  hazardous  waste  disposal 
regulations  for  nuclear  power  plant  low- 
level  mixed  waste.  The  proposal  must 
also  request  comment  on  other 
regulator}'  relief  for  these  wastes,  if  EPA 
finds  that  any  other  relief  would  be 
appropriate.  (See  ANPR  for  further 
information.) 

Today's  notice  requests  comment  on 
EPA's  proposal  to  provide  regulator)' 
relief  to  LLMW  generators  and  other 
regulator}'  relief  as  described  in  this 
document.  In  a  separate  notice  (see 
Docket  #  F-99-WH2P-FFFFF).  EPA  is 
proposing  revisions  to  the  mixture  and 
derived-from  rules  and  requesting 
comment  on  the  other  ten  items  set  forth 
in  the  consent  decree.  Those  proposed 
revisions  include  an  exemption  for 
mixed  waste  that  is  managed  in 
compliance  with  the  requirements  in 
part  266,  subpart  N  proposed  here 
today. 

C.  Need  To  Respond  to  a  Rulemaking 
Petition  From  USWAG  and  Concerns  of 
Other  Mixed  Waste  Generators 
Regarding  Capacity 

The  Utility  Solid  Waste  Activities 
Group  (USWAG),  a  national 
organization  of  power  companies, 
petitioned  the  U.S.  EPA  on  Januar\'  13, 
1992  to  request  an  amendment  to  RCRA 
Subtitle  C  regulations  governing  storage 
of  mixed  wastes.  The  USWAG 
organization  cited  difficulties  in 
complying  with  RCRA  Subtitle  C 
regulations  because  of  limited  treatment 
technology  and  disposal  capacity  for 
some  mixed  wastes.  (See  discussion  in 
ANPR  for  additional  information.)  We 
regard  today's  action  as  a  response  to 
the  USWAG  petition. 

Policy  of  Lower  Enforcement  Priority  for 
Mixed  Waste 

Recognizing  this  capacity  difficulty, 
we  issued  a  policy  on  the  lower  priority 
of  enforcement  of  the  storage 
prohibition  contained  in  §  3004(j)  of 
RCRA.  (See  56  FR  42730;  August  29. 
1991)  §  3004(j)  prohibits  storage  of  a 
land  disposal  restricted  waste 
(including  mixed  waste),  except  for  the 
purposes  of  the  accumulation  of  such 
quantities  of  hazardous  waste  necessary 
to  facilitate  proper  recovery,  treatment, 
or  disposal.  Because  treatment 
technology  or  disposal  capacity  was  still 
unavailable  for  some  mixed  wastes,  we 
extended  this  policy  on  October  31 . 
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1998.  The  lack  of  adequate  treatment 
technolog\'  or  disposal  capacity  for 
some  mixed  waste  streams  necessitated 
storage  in  violation  of  land  disposal 
restrictions  for  storage  of  mixed  waste. 
The  policy  stated  that  violators  who: 
were  faced  with  the  impossibility  of 
(umplving  with  the  RCRA  regulations: 
had  d  RCRLi\  storage  permit;  and  were 
storing  their  wastes  in  an 
environmentally  responsible  manner 
would  be  a  low  enforcement  priority  for 
EPA.  The  extension  of  the  policy 
expires  October  31,  2001.  (See  63  FR 
ri9989:  November  6.  1998.)  This 
proposed  rulemaking  is  expected  to 
replace  the  current  enforcement  policy. 

IV.  Precedent  for  Regulatory  Flexibility 
in  This  Proposal 

We  are  proposing  regulatory 
flexibilitv  modeled  on  the  conditional 
exemption  developed  for  waste  military 
munitions  in  the  Military  Munitions 
Rule  (40  CFR  part  266.  Subpart  M) 
published  February  12,  1997  (62  FR 
6622-6657). 

A  How  Does  the  Conditional  Exemption 
in  the  Military  Munitions  Rule  Work? 

The  Militar\'  Munitions  Rule  (MMR) 
identifies  when  conventional  and 
chemical  military  munitions  become  a 
hazardous  waste  subject  to  RCRA 
Subtitle  C.  In  the  MMR.  EPA  developed 
a  conditional  exemptum  to  provide 
regulatory  flexibility  to  storers  and 
transporters  of  non-chemical  waste 
military  munitions   ("nder  the 
conditional  exemption,  non-rhemical 
waste  military  munitions  that  normally 
meet  the  definition  of  "hazardous 
waste"  are  not  regulated  under  RCRA 
■Subtitle  C  as  a  hazardous  waste  so  long 
as  the  facilities  storing  or  transporting 
munitions  meet  all  of  the  conditions  for 
storing  and  transporting  non-chemical 
waste  munitions  listed  in  the  rule.  (For 
the  complete  text  of  the  Military 
Munitions  Rule,  see  62  FR  6621, 
Februar>-  12.  1997.) 

The  Court  of  Appeals  upheld  all 
aspects  of  the  MMR  in  Militan'  Toxics 
Project  V.  EPA.  14b  F.  .ird  948  (D.C.  Cir. 
1998).  The  court  agreed  that  "Congress 
has  not  spoken  directly  to  the  issue  of 
conditional  exemption,"  and  upheld  as 
reasonable  EPA's  interpretation  that 
f^  .3001(a).  which  requires  the 
Administrator  to  promulgate  criteria  for 
identifving  and  listing  wastes  that 
should  be  subject  to  Subtitle  C 
requirements,  allows  the  use  of 
conditional  exemptions.  (Ibid.)  The 
court  also  agreed  with  EPA  that  "where 
a  waste  might  pose  a  hazard  only  under 
limited  management  scenarios,  and 
other  regulator,'  programs  already 
addffs^  su(  h  scenarios,  EPA  is  not 


required  to  classify  a  waste  as  hazardous 
waste  subject  to  regulation  under 
Subtitle  C."  (Ibid,  at  958.) 

B.  What  Is  Our  Rationale  for  Today's 
Proposed  Conditional  Exemption? 

In  the  MMR.  EPA  conditionally 
exempted  stored  waste  military 
munitions  and  transported  from  one 
military  owned  or  operated  facility  to 
another.  However,  waste  military 
munitions  treatment,  and  disposal 
remain  subject  to  RCRA  Subtitle  C.  We 
take  a  comparable  approach  for 
generators  of  LLMW  in  this  proposed 
rulemaking  in  that  we  propose  to 
provide  a  conditional  exemption  for  the 
storage,  treatment,  transportation,  and 
disposal  of  LLMW  that  is  also  subject  to 
NRC  or  Agreement  State  regulation.  We 
base  this  proposal  on  the  NRC  or  the 
NRC  Agreement  State  licensing  process 
and  regulatory  requirements,  and  their 
adequacy  in  addressing  risks  from 
radioactivity  and  RCRA  hazardous 
constituents.  By  promulgating  a 
conditional  exemption,  we  can 
eliminate  redundant  or  dual 
requirements  where  wastes  are  managed 
safely  and  mismanagement  is  unlikely; 
the  SJRC-required  safeguards  are  in 
place  (for  example,  inspection, 
monitoring,  record  keeping,  reporting); 
and  penalties  or  other  consequences 
may  be  imposed  if  the  governing 
regulatory  framework  is  not  followed. 

In  proposing  a  conditional  exemption 
from  RCRA  Subtitle  C  regulation  for 
storage/ treatment  of  NRC- licensee 
generated  LLMW,  we  evaluated  certain 
key  factors.  First,  we  reviewed  the 
licensing  requirements  and  NRC 
standards  for  the  storage  and  treatment 
of  LLW  to  determine  whether  NRC 
regulation  of  stored  low-level  waste 
(LLW)  adequately  protects  against 
possible  risks  from  RCRA  hazardous 
constituents  in  mixed  waste.  Although 
NRC  regulation  and  oversight  are 
designed  primarily  for  radiation  risks, 
the  NRC,  the  regulated  industry,  and 
others  have  argued  that  these  standards 
largely  duplicate  RCRA  requirements 
and  thus,  protect  against  chemical  risks 
to  human  health  and  the  environment. 
Second,  we  compared  NRC  low-level 
waste  and  EPA  hazardous  waste  storage 
and  treatment  requirements.  (See  Ref.  4, 
EPA's  comparison  of  storage  and 
treatment  requirements,  for  details.)  Our 
analysis  was  done  independently  of 
similar  studies  performed  by  USWAG, 
the  Electric  Power  Research  Institute, 
and  the  Nuclear  Management  and 
Resources  Council,  Inc.  (who  represent 
members  of  the  power  generation 
industry)  regarding  applicable  NRC 
standards.  (See  Ref.  6  and  1 6  for  the 
industry  studies.)  These  other  studies 


concluded  that  the  technical  design  and 
operating  standards  of  the  NRC  meet  or 
exceed  RCRA  standards  in  virtually  all 
respects,  though  there  were  differences 
noted  in  emphasis  (performance  based 
rather  than  prescriptive  requirements) 
and  implementation  of  NRC  licensing 
requirements  Third,  we  reviewed  the 
compliance  history  of  licensed  facilities. 
We  looked  at  the  documentation  of 
incidents  involving  the  storage  and  on- 
site  treatment  of  radioactive  wastes  by 
LLMW  generators  who  are  NRC  licensed 
users  of  radionuclides.  Our  review  of 
documented  information  suggests  that 
NRC  licensed  facilities  almost 
universally  have  good  low-level  waste 
management  safety  records.  (See  Ref.  3, 
EPA's  compliance  record  review.)  Based 
on  our  evaluation  of  these  factors,  we 
concluded  that  low-level  mixed  wastes 
stored  and  treated  at  these  facilities  are 
not  likely  to  be  mismanaged,  and  that 
regulation  under  RCRA  Subtitle  C  does 
not  increase  protection  to  human  health 
and  the  environment  for  these  wastes 
during  on-site  storage  and  treatment. 

In  addition  to  storage  and  treatment 
requirements,  we  reviewed  NRC 
requirements  and  the  practices  of  low- 
level  waste  disposal  facilities  to 
determine  if  they  provide  human  health 
and  environmental  protection  similar  to 
that  achieved  upon  the  disposal  of  low- 
level  mixed  waste  at  RCRA  Subtitle  C 
disposal  facilities.  (Ref.  7.  Technical 
assessment  of  LLRWDFs)  Our  review 
suggests  that  NRC  regulations  for 
disposal  facilities  provide  adequate 
protection  so  long  as  the  hazardous 
constituents  are  treated  to  LDR 
treatment  standards  prior  to  disposal. 
Therefore,  compliance  with  LDR 
treatment  standards  is  required  to  obtain 
the  conditional  exemption  for  disposal 
of  LLMW  or  eligible  NARM.  Disposal 
facilities  licensed  by  the  NRC  will  be 
accepting  for  disposal  conditionally- 
exempt  LLMW  as  a  low-level  waste.  We 
believe  that  LLMW  or  eligible  NARM 
disposed  at  these  facilities  are  not  likely 
to  be  mismanaged  and.  therefore,  RCRA 
Subtitle  C  regulation  is  not  necessary'  to 
protect  human  health  and  the 
environment. 

V.  Low-Level  Mixed  Waste  Storage  and 
Treatment 

We  are  proposing  a  conditional 
exemption  from  RCR,A  Subtitle  C    ■ 
requirements  to  provide  regulatory 
flexibility  related  to  storage  and 
treatment  for  (1)  the  on-site  storage  of 
low-level  mixed  waste  if  specified 
conditions  are  met;  and  (2)  the  on-site 
treatment  of  low-level  mixed  waste  in 
qualified  tanks  or  containers  (40  CFR 
262.34).  This  regulatory  flexibility 
applies  to  anv  generator  of  LLMW  who 


Federal  Register  '  Vol    fi4,  \n    223'Fridav.  N'ovprnber  in    IQIH 'Proposed  R; 


63471 


is  an  NRC  licensee  licensed  to  manage 
radioactive  materials. 

A.  What  Conditional  Exemption  for 
Stored  or  Treated  Low-Level  Mixed 
Waste  Are  We  Proposing? 

We  are  proposing  in  today's  action  to 
conditionally  exempt  LLMW  from  the 
regulatory  definition  of  hazardous 
waste,  found  in  §  261.3,  while  the  waste 
is  stored  and/or  treated  on-site.  The 
conditional  exemption  is  available  only 
to  NRC  licensees  who  generate  LLMW. 
Generators  must  notify  EPA  of  the 
storage  units  for  which  they  are 
claiming  an  exemption  and  meet  other 
conditions  listed  below.  During  storage 
or  treatment  of  conditionally  exempted 
LLMW,  the  generator  will  not  be 
required  to  have  a  RCRA  storage  permit 
for  the  conditionally  exempt  waste.  The 
conditional  exemption  proposed  today 
applies  only  to  LLMW  and  does  not 
affect  other  RCRA  wastes  a  licensee  may 
generate.  A  RCRA  permit  may  be 
required  for  management  of  those  other 
wastes  depending  on  the  circumstances. 
This  proposal  also  describes  which 
wastes  are  eligible  for  the  conditional 
exemption  (§  266.225).  what  a  generator 
must  do  to  qualify  for  the  exemption  if 
specified  conditions  are  met  (§  266.230). 
and  how  the  exemption  will  be 
implemented  (§266.240  and  following). 

Under  our  proposal  if  you  fail  to  meet 
any  of  the  conditions,  your  LLMW  is  no 
longer  exempted  from  the  definition  of 
hazardous  waste.  As  a  hazardous  waste, 
your  LLMW  would  be  subject  to  RCRA 
Subtitle  C  regulation.  Also,  if  a  release 
or  other  incident  of  waste  spill  occurs 
while  the  waste  is  being  stored,  your 
waste  may  be  subject  to  regulation  as  a 
hazardous  waste.  For  example,  you  may 
be  subject  to  the  provisions  of  RCRA 
§  7003  which  specif\-  that  in  any 
situation  where  an  imminent  and 
substantial  endangerment  to  health  or 
the  environment  is  caused  by  the 
handling  of  solid  or  hazardous  wastes 
EPA  can  order  any  person  contributing 
to  the  problem  to  take  steps  to  clean  it 
up.  Violation  of  RCRA  §  7003  orders  can 
result  in  significant  penalties. 

1.  How  Does  the  Proposal  Facilitate 
Decay-in-Storage? 

NRC  generally  allows  research, 
medical,  and  other  facilities  to  store 
low-level  wastes  containing 
radionuclides  with  half-lives  of  less 
than  65  days  (or  more  under  an 
amended  license)  until  10  half-lives 
have  elapsed  and  the  radiation  emitted 
from  the  unshielded  surface  of  the  waste 
(as  measured  with  an  appropriate 
survey  instrument)  is  indistinguishable 
from  background  levels.  This  process  is 
known  as  decay-in-storage.  Our 


proposal  facilitates  decay-in-storage  by 
supporting  NRC  license  provisions 
related  to  short-lived  radionuclides,  and 
NRC  requirements  to  limit  worker 
exposures  to  meet  ALARA  (as  low  as 
reasonably  achievable).  Once  the 
specified  radionuclide  decay  has 
occurred,  the  waste  may  then  be 
disposed  of  as  non-radioactive  waste 
after  ensuring  that  all  radioactive 
material  labels  are  rendered 
unrecognizable  (see  10  CFR  35.92  and 
10  CFR  20.2001). 

The  time  frame  for  LLW  decay-in- 
storage  is  based  on  the  radionuclides 
(and  half-lives)  specified  in  a  low-level 
waste  generator's  NRC  license.  Such 
management  of  LLW  significantly 
reduces  worker  exposures  to 
radionuclides  since  containerized 
wastes  are  not  shipped  for  treatment 
and  disposal  while  the  short-lived 
radionuclides  are  held  in  storage  on-site 
for  the  purpose  of  radioactive  decay. 
This  outcome  is  consistent  with  the 
proposed  RCRA  conditional  exemption. 

Several  universities  and  medical 
facilities  have  indicated  to  us  that  a 
conditional  exemption  during  the 
decay-in-storage  time  period  would  be  a 
way  of  reducing  risk,  exposures,  and 
regulatory  inefficiency  in  the 
management  of  their  LLMW. 
Commenters  on  the  ANPR  confirmed 
this  information.  We  are  proposing  that 
the  management  of  LLMW  during  on- 
site  storage  be  regulated  under  NRC's 
decay-in-storage  requirements. 

We  anticipate  that  the  requirements 
will  provide  regulatory  flexibility  to 
academic,  medical,  research,  and  other 
facilities  by  reducing  overlapping  RCRA 
and  AEA  requirements.  For  LLMW 
containing  short-lived  radionuclides, 
today's  proposed  conditional  exemption 
would  be  temporary'  because  it  would  be 
in  effect  only  until  the  radioactive 
component  of  the  mixed  waste  has 
decayed  to  a  point  that  it  is  no  longer 
subject  to  NRC  license  requirements. 
After  the  decay-in-storage  process  is 
completed,  the  waste  becomes  subject  to 
RCRA  Subtitle  C  requirements.  We 
would  appreciate  comments  regarding 
the  standard  to  use  for  determining 
when  the  decayed  waste  would  reenter 
RCRA  Subtitle  C  management. 

2.  For  What  Time  Period  is  a  Storage 
Exemption  Valid? 

We  are  proposing  that  an  exemption 
will  be  valid  as  long  as  the  mixed  waste: 
(1)  Remains  on-site  and  (2)  is  subject  to 
NRC  regulation.  We  are  considering 
whether  a  general  storage  exemption 
time  limit  should  be  imposed.  A  time 
limit  may  affect  both  facilities  with 
untreatable  legacy  wastes  and  future 
treatment  and  disposal  capacity.  We 


invite  comment  on  whether  a  time  limit 
may  be  appropriate,  and,  if  so,  on  what 
basis  that  time  limit  might  be 
established. 

Under  a  decay-in-storage  scenario, 
LLMW  is  no  longer  subject  to  NRC 
regulations  when  the  radioactive 
portion  of  the  waste  can  be  disposed  of 
as  non-radioactive  material  in 
accordance  with  the  generator's  NRC 
license.  At  that  point  the  mixed  waste 
would  not  be  condit'onally  exempt  from 
RCRA  Subtitle  C.  If  the  decayed  waste 
still  exhibits  a  RCRA  hazardous  waste 
characteristic  or  is  a  listed  hazardous 
waste,  then  it  must  be  shipped  promptly 
off-site  for  treatment  to  meet  LDR 
treatment  standards,  if  needed,  and 
disposed  at  a  RCRA  Subtitle  C  facility. 
Thus,  the  RCRA  storage  limit  for  a 
formerly  mixed,  now  solely  hazardous, 
waste  prior  to  shipment  off-site  for 
treatment  and/or  disposal  begins  when: 
(1)  The  radionuclide  with  the  longest 
half-life  in  a  container  has  decayed  as 
specified  in  the  license  (generally  ten 
half-lives  but  sometimes  fewer  half- 
lives);  and  (2)  the  radiation  emitted  from 
the  unshielded  surface  of  the  waste  is 
not  above  background  levels  as 
measured  by  appropriate  monitoring 
equipment  as  specified  by  NRC. 

Some  radionuclides  take  longer  than 
10  half-lives  to  decay  to  levels  that  are 
indistinguishable  from  background.  If 
we  limited  the  time  for  decay  to  either 
ten  "half-lives  or  when  the  waste  no 
longer  registers  above  background 
levels,  then  some  portion  of  LLMW  that 
is  being  stored  may  still  emit  radiation 
levels  above  background.  To  minimize 
radiation  exposures  we  have  used  "and" 
in  the  paragraph  above  to  ensure  that 
the  LLMW  does  not  emit  radiation  that 
is  above  background  levels  as  measured 
by  appropriate  monitoring  equipment. ' 
We  invite  comment  on  how  waste  being 
stored  for  decav  under  10  CFR 
20.2001(a)(2)  and  10  CFR  part  35  can  be 
completely  decayed  while  at  the  same 
time  reenter  RCRA  Subtitle  C  without  a 
gap  in  time  during  which  the  waste  is 
not  regulated  as  either  hazardous  or 
radioactive.  Please  indicate  in  your 
comment  what  mixed  wastes  you 
generate  that  have  radionuclides  with 
activity  levels  which  would  not  qualif\' 
for  the  conditional  exemption  we  are 
proposing  if  it  were  based  on  whichever 
occurred  first — ten  half-lives  of  decay  or 
not  registering  above  background  levels. 


'  Note:  Thn  NRC  licensee  is  not  required  to 
immediately  monitor  the  waste  after  decay  of  10 
half-lives.  Prior  to  monitoring  there  may  he  an 
interval  when  the  waste  is  hazardous  only. 
However,  the  lower  cost  of  diposing  of  hazardous 
rather  than  LLMW  should  serve  to  encourage 
prompt  monitoring  and  disposal. 
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.Mso  indicate  how  this  limitation  would 
affect  your  management  of  the  waste. 

f  What  Are  Your  On-Site  Treatment 
Options? 

We  are  proposing  to  allow  the  on-site 
treatment  nf  I.LNfVV  during  a  storage 
exemptiim  from  hazardous  waste 
regulation  under  the  conditions  listed 
above  for  the  storage  conditional 
exemption  In  addition,  the  mixed  waste 
must  be:  (a)  treated  on-site;  and  (b) 
physically  or  chemically  treated  in  a 
tank  or  container  in  accordance  with  the 
generator's  N'RC  license  requirements.  If 
these  conditions  are  met,  then  a  RCRA 
treatment  permit  during  storage  will  not 
be  required. 

RCR.'K  allows  accumulation  and 
treatment  of  hazardous  waste  in  a  tank 
or  container  within  90-270  days  of 
generation  of  the  waste  without  a  permit 
provided  generators  comply  with  the 
standards  for  storage  tanks  and 
containers  .\n  N'RC  license  may  allow 
solidification,  neutralization,  or  other 
stabilization  of  LLW  in  the  tank  or 
container  If  the  waste  also  includes 
RCR.'K  characteristic  or  listed  hazardous 
material,  then  a  RCR,-\  permit  is 
normally  required  if  the  waste  is  not 
treated  within  40  CFR  part  262 
accumulation  time  limits  In  this 
proposal,  we  are  not  requiring  a  RCRA 
treatment  permit  from  a  generator  if  the 
on-site  treatment  is  allowed  for  LLW 
under  the  facility's  N'RC  license.  Such 
treatment  mav.  for  example,  allow 
cement  to  be  added  to  a  legacy  waste 
(see  definitions  at  the  beginning  of  this 
proposal)  stored  in  a  container  such  that 
it  will  then  be  able  to  meet  LDR 
requirements  Or  a  mi.xed  waste  may  be 
treated  chemically  to  neutralize  its 
corrosivity  so  that  it  may  be  safely 
stored  in  a  tank  or  container. 

EPA's  regulations  governing  on-site 
storage  and  treatment  in  tanks  and 
containers  are  generally  the  same  as 
NRC's.  Without  the  proposed 
conditional  exemption,  treatment  of 
legacv  waste  would  require  a  generator 
to  obtain  a  permit  to  address  an  expired 
RCR.\  Part  262  accumulation  time  limit. 
We  are  proposing  to  allow  the  types  of 
treatment  included  in  NRC  licenses  to 
manage  the  radioactive  material  in  the 
waste  We  believe  that  additional  RCRA 
requirements  would  not  increase 
protection  of  human  health  and  the 
f'nvironment  Nevertheless,  more 
specific  controls  are  appropriate  for 
some  forms  of  treatment,  such  as 
thermal  treatment  (as  defined  in  40  CFR 
260  10)  or  incineration,  because  of  the 
( DHiplexitv  of  the  treatment  and  the 
specificity  of  RCR.-\  requirements. 
(Thermal  treatment  is  not  now  allowed 
under  RCRA  without  a  permit  even  if 


done  within  90  days  of  generation.)  For 
that  reason,  under  the  conditional 
exemption  for  on-site  storage  of  LLM\V, 
we  are  not  including  on-site  thermal 
treatment  of  LLNfW  by  generators 
without  an  appropriate  RCRA  permit 

B.  What  is  Our  Low-Level  Mixed  Waste 
Stomge  and  Treatment  Proposal? 

We  describe  our  proposal  in  the 
following  sections  which  cover  what 
generators  and  wastes  are  eligible,  what 
conditions  must  be  met,  and  how  an 
exemption  is  claimed. 

3.  Which  Generators  and  Wastes  Will  be 
Eligible  for  the  Storage  and  Treatment 
Exemption? 

Generators  of  LLMW  regulated  by  the 
NRC  will  be  eligible  for  the  proposed 
storage  exemption.  The  types  of 
facilities  that  may  be  affected  include 
nuclear  power  plants,  fuel  cycle 
facilities,  pharmaceutical  companies, 
medical  and  research  laboratories, 
universities  and  academic  institutions, 
hospitals,  and  some  industrial  facilities. 
We  describe  eligible  wastes  in  §  266.225 
of  this  proposal. 

4.  What  Conditions  Must  You  Meet  as 
a  Generator? 

Conditions  in  §  266.230  which  you,  as 
a  generator,  must  meet  to  qualify  for  the 
exemption  include  the  following: 

(a)  You  must  have  a  valid  NRC 
license.  Our  proposed  exemption  is 
predicated  on  our  finding  that  NRC 
oversight  provides  the  regulatory 
control  necessary  to  ensure  that  the 
hazardous  portion  of  an  exempted  waste 
will  not  be  mismanaged.  It  is  the  NRC 
license,  issued  and  enforced  by  an 
independent  government  agency,  that  is 
the  basis  of  the  proposed  e.xemption. 

(b)  You  must  comply  with  the 
requirements  of  your  NRC  license  for 
storing  low-level  mixed  waste.  We 
believe  that  adherence  to  NRC  licensing 
conditions  is  important  to  the  safe 
storage  of  the  hazardous  portion  of  the 
LLMW  stream.  As  a  result  of  comments 
we  received  on  the  ANPR,  we  are  now 
requesting  comment  on  whether  we 
should  increase  the  specificity  of  this 
condition  by  limiting  it  to  the  kinds  of 
NRC  requirements  that  if  violated  may 
result  in  endangerment  of  human  health 
or  the  environment.  For  example,  we 
could  include  violation  of  those  terms 
and  conditions  that  result  in  filing  a 
report  under  10  CFR  Subpart  M,  Section 
20.2201-2203.  We  seek  comment  on 
whether  this  condition  should  be:  broad 
(and  include  the  loss  of  the  exemption 
if  any  LLW  storage  requirement  of  the 
NRC  license  is  not  met);  or  more 
specific  (and  limit  the  loss  of  the 


exemption  to  those  violations  which 
mav  result  in  an  environmental  impact). 

(c)  You  must  comply  with  §  266.225 
which  requires  that  the  eligible  waste  be 
subject  to  regulation  by  the  NRC.  The 
proposal  also  requires  that  the  waste  be 
generated  "on-site  "  at  the  facility 
seeking  the  exemption.  (See  40  C'FR 
260.10  f.)  For  the  purposes  of  this 
conditional  exemption,  we  consider 
your  mixed  waste  to  be  on-site  if  you 
can  move  vour  waste  without  a  RCRA 
manifest  from  a  storage  unit  at  the  point 
of  generation  to  another  storage/ 
accumulation  area  which  you  own  or 
operate  (with  the  same  RCRA  ID 
number).  For  example,  a  LLMW 
generator  may  transfer  waste  from  one 
location  to  another  storage  location  so 
long  as  both  the  locations  are  owned  by 
the  same  entity  such  as  a  university,  or 
pharmaceutical  firm,  and  are  operated 
under  the  same  RCRA  ID  number  or 
same  NRC  license.  Thus,  under  our 
proposal,  commercial  mixed  waste 
processing  facilities  will  not  be  eligible 
for  this  exemption  for  wastes  received 
from  their  customers  Finally,  the 
proposal  requires  that  the  waste  be 
compatibly  stored  in  tanks,  or 
containers,  We  do  not  believe  other 
storage  units  (for  example,  surface 
impoundment  units)  are  appropriate 
storage  devices  under  this  proposal. 
Commenters  on  the  ANPR  suggested  we 
extend  the  conditional  exemption  to 
wastes  stored  "off-site."  We  request 
comment  regarding  both  the  definition 
of  "on-site"  and  the  appropriateness  of 
extending  a  conditional  exemption  to 
facilities  that  own/operate  storage  units 
that  do  not  meet  our  current  definition 
of  "on-site."  This  conditional 
exemption  applies  only  to  stored  waste 
which  is  generated  and  owned  by  the 
same  facility.  We  also  seek  comment  on 
whether  the  conditional  exemption 
should  include  a  storage  facility  which 
serves  as  a  consolidation  point  for  a 
single  entity.  For  example,  a  university 
storage  facility  that  serves  several 
noncontiguous  laboratories  on  a  campus 
which  have  the  same  NRC  license,  or 
w'hich  have  the  same  RCRA  hazardous 
waste  generator  identification  number. 

(d)  You  must  notify  us  (the  EPA 
Region  or  the  RCR.\  Subtitle  C 
Authorized  State  Agency)  by  certified 
mail,  return  receipt  requested,  that  you 
claim  the  exemption  for  a  storage  unit 
containing  low-level  mixed  waste.  Your 
notification  must  be  signed  by  the 
owner,  operator,  or  other  appropriate 
official  of  your  facility.  Notification  of 
your  claim  should  be  made  either 
within  90  days  of  the  effective  date  of 
this  rule  in  your  State  or  within  90  days 
of  when  a  storage  unit  is  first  used  to 
store  low-level  mixed  waste  for  which 
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you  claim  a  conditional  exemption.  This 
requirement  provides  us  with  a  record 
of  who  has  made  a  claim  for  the 
exemption.  Your  notification  is  self- 
implementing.  You  will  not  receive  a 
notice  of  approval  from  EPA  or  your 
State  Agency. 

(e)  You  must  certify  that  facility 
personnel  who  manage  stored  LLMVV 
are  appropriately  trained.  Personnel 
managing  the  hazardous  portion  of  the 
waste  should  be  trained  in  identifving 
and  providing  initial  response  to  a 
release  of  chemical  constituents  as  well 
as  in  radioactive  waste  management.  As 
part  of  the  notification  process,  you 
must  certih  that  personnel  managing 
the  hazardous  portion  of  stored  LLMW 
are  appropriately  trained.  We  are 
proposiniJ  that  the  basic  personnel 
trainmg  requirements  found  at  40  CFR 
265.16(a)(3)  satisf\'  the  training 

r  nnditinn  for  chemical  waste 
management. 

(f)  Ynu  must:  inventory  the  LLMW  at 
least  annually;  inspect  the  mixed  waste 
at  least  quarterly  for  compliance  with 
the  conditions  of  this  section:  update 
your  records  of  conditionally  exempt 
LLMW  at  least  quarterly;  and  keep 
records  of  the  findmgs  of  these 
inventories  and  inspections.  You  must 
maintain  records  for  three  years  after  the 
waste  is  sent  for  disposal  or  in 
accordance  with  \'R(;  requirements 
whichever  is  longer.  An  important  part 
of  assuring  that  you  comply  with  the 
conditions  proposed  in  today's  rule  is 
our  requirement  that  you  perform 
regular  inspections  of  the  facilities 
storing  exempted  waste,  as  well  as 
inventor}'  the  waste  to  prevent  loss  or 
other  mismanagement  Records  of  these 
activities  must  be  kept  long  enough  to 
assure  us  of  consistent  compliance  with 
exemption  conditions. 

(g)  You  must  mamtain  an  accurate 
emergency  contingency  plan  which  you 
develop  and  provide  to  all  local 
authorities  who  may  have  to  respond  to 
an  emergency.  Your  contingency  plan 
must  describe  emergency-  response 
arrangements  with  local  authorities, 
describe  evacuation  plans,  list  the 
names,  addresses  and  telephone 
numbers  of  all  facility  personnel 
qualified  to  work  with  local  authorities 
as  emergency  coordinators,  and  list 
emergency  equipment.  (The  majority  of 
mixed  waste  generators  have  a  plan  that 
describes  many  of  these  emergency 
response  arrangements,  see  40  CFR  part 
265,  subpart  D,) 

We  propose  these  conditions  as  the 
minimum  necessary  to  ensure  that 
LLMW  is  properly  managed,  so  as  to 
avoid  potential  adverse  impact  on 
human  health  or  the  environment.  We 
believe  that  these  conditions  will 


provide  a  strong  incentive  to  properly 
manage  the  waste,  and  that  the 
regulator)'  framework  imposed  by  the 
NRC  makes  mismanagement  of  these 
wastes  unlikely.  Because  of  the 
importance  of  the  conditions,  we 
propose  that  if  you  (as  a  generator)  fail 
to  meet  any  one  of  them,  then  your 
waste  will  no  longer  be  conditionally 
exempt  and  will  be  subject  to  full  RCRA 
Subtitle  C  regulation. 

The  exemption  does  not  replace  the 
permitting  requirements  currently 
required  for  treatment,  storage,  and 
disposal  facilities  (TSDFs)  who  manage 
other  generator's  wastes  and  who 
typically  manage  much  larger  volumes 
of  waste.  By  limiting  the  exemption  to 
generators,  we  believe  that  the 
likelihood  of  significant  human  health 
or  environmental  consequences  of 
mismanagement  will  be  minimal  due  to 
the  amount  of  waste  generated  at  these 
sites.  Nevertheless,  we  request  comment 
on  whether  we  should  include  in  the 
conditional  exemption  for  storage  those 
mixed  waste  treatment  facilities  that 
manage  wastes  from  other  generators. 
Comments  received  on  the  ANPR 
generally  did  not  agree  with  including 
such  a  TSDF  in  the  entities  eligible  for 
a  conditional  exemption  for  storage  of 
LLMW,  (See  docket  for  summary-  of 
ANPR  comments.)  We  are  interested  in 
additional  information  regarding  the 
safety  of  commercial  TSDFs  that  could 
provide  a  basis  for  expanding  the  scope 
of  the  exemption  to  include  off-site 
storage  at  commercial  TSDFs. 

3.  Whom  Should  You  Notify  if  You 
Want  to  Claim  an  Exemption? 

To  claim  a  conditional  exemption  for 
stored  low-level  mixed  w'aste  you,  as  the 
generator,  must  certif\'  that  the  facility 
and  waste  meet  all  the  proposed 
conditions  in  §  266.230  and  must  notify 
us  (EPA  or  the  Authorized  State 
Agency)  of  each  storage  unit  where 
waste  will  be  stored  for  which  you 
claim  a  conditional  exemption.  Such 
notification  will  enable  us  to  know 
which  wastes  and  which  storage  units 
are  conditionally  exempt.  We  propose 
that  you,  the  owner  or  operator  of  a 
facility  generating  low-level  mixed 
waste,  notif)'  us  in  writing  either  within 
90  days  of  the  effective  date  of  the  final 
rule  in  your  State,  or  within  90  days  of 
when  a  storage  unit  is  first  used  to  store 
LLMVV  for  which  you  claim  a 
t:onditional  exemption.  (See  the  list  of 
conditions  a  generator  must  meet  to 
qualif\'  for  a  conditional  exemption  for 
stored  LLMW.)  This  notification  is  self- 
implementing,  although  we  mav  use  our 
inspection  and  information  collection 
authorities  to  verif}'  whether  you  are 
meeting  the  conditions. 


You  must  report  in  writing  to  us  (or 
a  RCRA  Authorized  State  Agency),  with 
a  copy  to  NRC,  any  failure  to  meet  a 
condition  within  30  days  of  learning  of 
the  failure.  If  the  failure  to  meet  the 
conditions  has  the  potential  for 
endangering  human  health  or  the 
environment  then  you,  the  generator, 
must  notify  us  orally  within  24  hours 
and  take  steps  outlined  in  your 
emergency  contingency  plan.  This 
requirement  is  to  ensure  the  timely 
notification  and  response  of  emergency 
personnel.  An  oral  or  vn-itten  report 
regarding  failure  to  meet  the  conditions 
does  not  relieve  you,  the  generator/ 
licensee,  of  NRC  requirements.  You 
must  also  notify  the  NRC  if  the  failure 
triggers  notification  requirements  under 
NRC  regulations  for  the  radioactive 
material. 

4,  What  Records  Must  You  Keep  for  the 
Exemption? 

You  must  keep  records  of  your  initial 
notification,  as  well  as  your  LLMW 
inventories  and  inspections.  Records 
must  be  kept  for  three  years  after  the 
stored  waste  is  sent  for  treatment  or 
disposal,  or  in  accordance  with  NRC 
requirements,  whichever  is  longer.  You 
must  update  your  records  regularly.  At 
a  minimum,  you  must  inventory  the 
waste  aimually,  inspect  the  waste 
quarterly,  and  update  records  of 
conditionally  exempt  LLMW  quarterly. 
An  important  part  of  assuring  that  a 
generator  is  complying  with  the 
conditions  proposed  in  today's  rule  is 
requiring  the  generator  to  perform 
regular  inspections  of  the  units  storing 
exempted  waste,  as  well  as  inventorying 
the  waste  to  prevent  loss  or  other 
mismanagement.  Records  of  these 
activities  must  be  kept  to  assure  us  of 
consistent  compliance  with  exemption 
conditions. 

5.  How  Can  Your  Stored  Waste  Lose  the 
Exemption? 

Your  stored  waste  will  lose  a 
conditional  exemption  if,  after  claiming 
a  conditional  exemption,  you 
subsequently  fail  to  meet  one  or  more  of 
the  conditions.  If  your  stored  waste  no 
longer  meets  one  or  more  of  the 
exemption  conditions,  your  mixed 
waste  may  be  fully  regulated  under 
RCRA  Subtitle  C  as  a  hazardous  waste 
as  described  in  §  266.235.  (This 
consequence  and  its  ramifications  for 
mixed  waste  management  are  discussed 
under  the  notification,  and 
implementation  and  enforcement 
sections  of  the  proposed  rulemaking,) 
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6.  Can  Your  Ext-iiiption  be  Reclaimed  if 
You  Fail  to  Meet  a  Condition? 

This  proposed  conditional  exemption 
rulemaking  envisions  a  self- 
implementing  process.  The  exemption 
is  lost  at  the  time  of  non-compliance. 
EPA  needs  to  take  no  action  to  remove 
the  exemption.  However,  if  your  waste 
loses  the  conditional  exemption,  you 
mav  reclaim  vour  exemption  if  you 
return  to  compliance  with  all  conditions 
in  §  266.230.  You  must  send  the  RCRA 
program  agency  a  written  notice  that 
vou  are  reclaiming  your  exemption. 
^nur  notice  must  do  the  following: 

•  Explain  the  circumstances  of  the 
failure  which  caused  your  waste  to  lose 
thf  exemption; 

•  Certify  that  your  waste  is  in 
compliance  with  all  conditions  as  of  the 
date  you  reclaim  the  exemption; 

•  Demonstrate  that  the  failure  is  not 
likely  to  recur  because  of  specific  steps 
(list  them)  you  have  implemented  in 
your  LLMW-related  compliance 
activities;  and 

•  Include  any  additional  information 
you  would  like  us  to  consider  regarding 
your  reclaim  notice. 

If  subsequently  we  find  that  a 
reclaimed  conditional  exemption  is 
inappropriate  because  it  is  not 
[irotective  of  human  health  or  the 
environment,  then  we  may  terminate 
the  conditional  exemption  which  was 
reclaimed. 

('.  How  Will  Implementation  and 
EiUorci'mi^nt  of  the  Conditional 
Exe-mption  for  Storage  and  Treatment  of 
LL\l\V  Take  Place^ 

1.  Is  This  a  Self-Implementing  Rule? 

Yes,  a  conditional  exemption  is  in 
effect  as  of  the  date  of  the  claim,  and  is 
lost  automatically  when  the  generator 
fails  to  comply  with  the  conditions. 

2.  Hiivv  Will  We  Enforce  the  Proposed 
Storage  Exemption? 

We  will  consider  non-compliant 
facilities  to  be  subject  to  RCRLA  Subtitle 
C  from  the  time  of  noncompliance. 
Utilities  or  other  LLMW  generators  that 
claim  the  conditional  exemption,  but 
fail  to  store  and/or  treat  the  LLMW  in 
compliance  with  the  provisions  of  the 
exemption,  would  no  longer  be  exempt 
from  the  applicable  provisions  of  RCRA. 
Moreover,  imminent  and  substantial 
endangerment  provisions  under  §  7003 
of  RCRA  will  continue  to  apply  to 
conditionally  exempt  mixed  waste  as  a 
safeguard  in  the  unlikely  event  of  a 
release  w  hich  could  pose  a  health  or 
environmental  threat. 

We  are  proposing  the  storage 
exemption  because  of  the  regulatory 
framework  in  place  governing  low-level 


radioactive  component  of  LLMW.  The 
NRC  has  a  "General  Statement  of  Policy 
and  Procedure  for  NRC  Enforcement 
Actions"  (NUREG-1600)  which  states 
the  NRC's  policy  regarding  enforcement. 
This  policy  provides  significant 
consequences  for  violating  NRC  or 
license  requirements  and  takes  into 
consideration  the  specific  circumstances 
of  a  particular  case.  For  example,  if  a 
nuclear  power  plant  is  found  to  have 
violated  the  NRC  license,  or  tie-down 
conditions  of  the  license  (see  definition 
at  the  beginning  of  this  preamble),  the 
nuclear  power  plant  (and  the 
responsible  person)  may  be  subject  to 
substantial  civil  and  criminal  penalties. 
Based  on  these  provisions,  licensed 
facilities  have  incentives  to  properly 
manage  stored  waste. 

D.  What  Background  Information  Did 
we  Use  for  This  Proposal? 

To  determine  the  protectiveness  of 
NRC  management  requirements  for 
LLMW.  we  researched  the  LLW  storage 
provisions  of  NRC  and  material  licenses, 
reviewed  NRC  compliance  data  on 
violations  related  to  storage  of  LLW,  and 
compared  the  regulatory  framework  of 
EPA  and  NRC  related  to  waste 
management.  Overall  our  comparison 
studies  found  that  safeguards  were  in 
place  which  would  ensure  the 
protection  of  human  health  and  the 
environment  during  storage  of  LLW  and 
LLMW. 

Review  of  NRC  License  Requirements 

We  researched  NRC"s  regulatorv'  and 
licensing  framework  under  which  low- 
level  waste  (LLW),  and  therefore  LLMW. 
is  stored  by  waste  generators.  We 
examined  provisions  concerning  the  on- 
site  storage  of  LLW  to  assess  whether 
these  requirements  are  protective  of 
human  health  and  the  environment  with 
respect  to  potential  releases  of 
hazardous  waste  constituents.  We  found 
that  NRC  and  Agreement  States  regulate 
licensees  through  the  issuance  of 
performance-based  regulations, 
regulatory  guides,  generic 
communications  (Generic  Letters  and 
Information  Notices),  and  NUREGs. 
NRC  uses  these  tools  to  guide  licensees 
on  how  to  meet  the  intent  of  the 
regulations.  These  documents  work 
together  to  enable  the  NRC  and 
Agreement  States  to  ensure  that  nuclear 
power  facilities  and  other  licensees  are 
operating  in  a  safe  manner.  For 
example,  on  November  10,  1981  NRC 
issued  Generic  Letter  81-38,  "Storage  of 
Low-Level  Radioactive  Wastes  at  Power 
Reactor  Sites,"  and  enclosure, 
"Radiological  Safety  Guidance  for 
Onsite  Contingency  Storage  Capacity." 
In  this  generic  letter,  NRC  discussed  its 


position  on  proposed  increases  in 
storage  capacity  for  low-level  wastes 
generated  by  normal  reactor  operation 

and  maintenance  and  stated  that  the 
safety  of  the  proposed  increase  in 
capacity  must  be  evaluated  by  the 
licensee  under  the  provisions  of  10  CFR 
50.59.  The  NRC  also  attached  a 
radiological  safety  guide  to  this  letter. 
This  guide  was  developed  for  the  design 
and  operation  of  interim  contingency 
low-level  waste  storage  facilities,  and 
stated  that  necessarv  design  features  and 
administrative  controls  would  be 
dictated  by  such  factors  as  the  waste 
form,  concentrations  of  radioactive 
material  in  individual  waste  containers, 
a  total  amount  of  radioactivity  to  be 
stored,  and  retrievability  of  waste.  NRC 
also  noted  that  this  guidance  document 
should  be  used  in  the  design, 
construction  and  operation  of  storage 
facilities  and  that  the  NRC  would  judge 
the  adequacy  of  10  CFR  Part  50.59 
evaluations  based  on  compliance  with 
the  guidance.  (NRC  also  referenced  IE 
Circular  No.  80-19,  dated  August  22, 
1980.  as  providing  information  on 
preparing  50.59  evaluations  for  changes 
to  radioactive  waste  treatment  s\stems). 
Though  NRC  regulations  found  in  the 
Code  of  Federal  Regulations  concerning 
the  generation,  storage,  and  treatment  of 
LLVV  are  performance-based  (for 
example,  no  releases/leaks),  rather  than 
prescriptive  as  in  RCRA  (where  types  of 
drums  and  waste  management  are 
specified  to  prevent  leaks),  the  NRC- 
enforceable  tie-down  conditions  found 
in  individual  licenses  based  on  our 
review  provide  adequate  protection  to 
human  health  and  the  environment 
from  exposure  to  hazardous  wastes 
during  storage  as  well  as  RCRA 
regulator}'  requirements.  A  compilation 
of  the  NRC  documents  that  we  reviewed 
can  be  found  in  the  docket  for  today's 
proposal.  (See  Ref.  3.  EPA's  compliance 
history  review.)  A  discussion  of  (jur 
evaluation  of  NRC's  licensing 
framework  and  how  it  provides 
protection  of  human  health  and  the 
environment  when  compared  with  the 
RCRA  regulations  is  discussed  in  a  later 
paragraph. 

Research  on  Compliance  Records  of 
NRC  and  Agreement  State  Licensees 

In  addition  to  comparing  NRC's  and 
our  storage  requirements,  we  researched 
compliance  records  related  to  NRC 
radiation  controls  for  nuclear  power 
plants  and  other  licensees,  to  determine 
if  there  were  storage-related  releases  or 
mismanagement  of  LLW.  To  provide  a 
baseline  for  the  comparison  of  NRC 
LLW  violations,  we  queried  two  of 
EPA's  generator  information 
management  svstems — the  Biennial 
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Reporting  Svstpm  (BRS)  and  thp 
Resource  (k)nsprvation  and  Recover} 
lnf(5rmation  System  (RCRIS) — to  obtain 
the  number  of  RCR^\  \iolations. 

Lsing  BRS  data  for  1995.  18,497 
facilities  were  idtmtified  as  having 
generated  hazardous  waste  (including 
small  quantity  generators).  These 
"records"  were  merged  with  the 
information  from  RCRIS  and  then  sorted 
by  RCRIS  violation  area  codes.  The 
violations  were  sorted  by  group 
(generator,  other,  treatment,  and 
transporter)  and  by  state.  Based  on  this 
process,  we  identified  a  total  of  4.547 
violations  bv  a  total  of  1,352  facilities 
(or  7.3%  of  the  18.497  facilities).  Of  the 
4,547  violations,  3,355  resulted  from  the 
noncompliance  with  the  generator 
requirements  (manifesting,  record 
keeping,  time-in-storage,  reporting,  etc.], 
and  of  the  3,355  generator  violations, 
142  involved  mixed  waste. 

To  review  the  NRC  facility 
compliance  records,  we  reviewed  a 
number  of  enforcement  reports  for  both 
NRC  enforced  and  Agreement  State 
enforced  licensing  programs.  We  did  not 
review  e\^erv  licensee's  record. 
How'ever.  enough  data  were  reviewed  to 
demonstrate  that  the  number  of 
violations  reported  (on  a  percentage 
basis)  by  NRC  for  both  nuclear  power 
reactors  (directly  licensed  by  NRC)  and 
material  licensees  (generally  licensed  by 
Agreement  States)  compares  favorably 
with  the  percentage  of  \-iolations 
reported  by  EPA  Fines,  penalties,  and 
other  consequences  serve  to  deter 
violations.  Based  upon  the  compliance 
data,  the  industries'  record  is  good  and 
mismanagement  of  stored  mi.xed  waste 
is  unlikely.  We  conclude  that  regulation 
under  Subtitle  C  is  unlikely  to 
significantlv  improve  that  record 

For  further  information  on  applicable 
NRC  regulations  refer  to  10  CFR  part  20 
subpart  I.  Information  regarding  NRC's 
regulations,  or  guidance  documents  may 
be  obtained  by  either  contacting  the 
NRC  Public  Document  Room,  at  2120  L 
Street,  NW.  Lower  Level,  Washington, 
DC,  20037  (202-634-3273  or  800-397- 
4209,  Monday  through  Friday,  8:30  a.m. 
to  4:15  p.m.)  or  by  visiting  NRC's 
Internet  web  page  at  http:./i\-\\yi'. nrc.gov. 

Comparison  of  Regulatory  and 
Management  Requirements  of  EPA  & 
NRC 

We  compared  NRC  documents  used 
in  license  preparation  with  the 
permitting  framework  established  under 
RCIv-\.  The  technical  design  and 
operating  standards  of  the  NRC. 
licensing  program  meet  or  exceed  RCR^^ 
standards  in  virtually  all  respects, 
though  there  were  differences  in  certain 
procedural  requirements  and  in  areas 


unrelated  to  actual  discharge  of 
hazardous  waste  from  storage  (e,g..  unit 
closure  requirements).  Based  on  our 
review,  we  do  not  believe  these 
differences  undennine  protection  of 
human  health  and  the  environment,  or 
that  the  superimposition  of  RCRA 
specific  standards  significantly 
increases  protection.  (See  Ref,  4,  EPA's 
comparison  of  EPA  and  NRC  storage 
requirements).  Relevant  NRC  licensing 
criteria  are  in  the  docket  for  today's 
rulemaking,  and  may  also  be  obtained 
by  contacting  the  NRC  public  document 
room  at  202-634-3273  or  accessing  the 
NRC  web  site  (http://www.nrc.gov). 
These  criteria,  while  designed  primarily 
to  minimize  radiation  risk,  also  address 
risk  posed  by  byproduct  material  in 
general,  including  hazardous 
constituents.  Because  of  the  unique 
nature  of  mixed  wastes,  migration  of 
hazardous  constituents  does  not  occur 
except  in  the  presence  of  radionuclides. 
Therefore,  activities  performed  by  a 
licensee  to  safely  store  or  address  the 
release  of  the  radioactive  portion  of  the 
mixed  waste  will  also  result  in  the  safe 
storage  of  the  chemical  components  of 
the  LLMW  matrix. 

The  applicability  of  NRC  licensing 
standards  to  mixed  waste  in  storage  is 
the  major  reason  for  our  belief  that — in 
specified  circumstances — it  is  not 
necessary  to  also  subject  these  wastes  to 
RCRA  storage  regulation. 

Conclusions 

These  studies  demonstrate  that  the 
NRC  regulatory  and  licensing  program 
will  adequately  control  risks  from 
hazardous  constituents  as  well  as 
radioactive  material.  There  are 
safeguards  in  place  based  upon  the  NRC 
regulatory  framework  during  the 
conditionally-exempt  storage  of  LLMW. 
As  stated  by  the  court  in  the  MMR 
"where  a  waste  might  pose  a  hazard 
only  under  limited  management 
scenarios,  and  other  regulatory 
programs  [the  NRC]  already  address 
such  scenarios.  EPA  is  not  required  to 
classify  a  waste  as  hazardous  waste 
subject  to  regulation  under  Subtitle  C." 

E.  What  Was  the  Response  of 
Commenters  to  the  ANPR? 

On  March  1.  1999.  we  published  and 
advance  notice  of  proposed  rulemaking 
(64  FR  10063)  for  three  reasons.  First, 
we  wanted  to  introduce  potential 
strategies  for  making  our  regulations 
more  flexible  for  generators  that  treat 
and/or  store  LLMW  on  site.  Second,  we 
asked  members  of  the  regulated 
community  and  general  public  for 
feedback  on  our  strategies  and  whether 
we  should  consider  other  approaches 
for  providing  relief  from  the  dual.  EPA 


and  NRC,  regulation  of  mixed  waste. 
Lastly,  we  asked  LLMW  generators  to 
provide  us  with  additional  information 
on  the  volumes,  composition,  and 
management  practices  (including 
procedures  and  associated  costs  of 
treatment  and  storage)  of  their  mixed 
waste. 

We  received  comments  from  69 
commenters  who  represented  academia, 
TSDFs,  contractors,  federal  agencies, 
medical  institutions,  industrial  users, 
the  nuclear  power  industry,  the  public, 
state  goveniments,  and  trade  groups/law 
firms. 

Availability  of  Comment  Summary 

Copies  of  all  the  public  comments 
received  by  EPA,  along  with  our 
comment  summary  document  are 
available  for  viewing  in  either  hard  copy 
or  electronic  format  by  following  the 
instructions  presented  in  the  beginning 
of  this  document.  (  See  Ref.  5.  a 
summary  of  comments  received  on  the 
ANPR.)  A  detailed  response  to 
significant  comments  received  on  the 
ANPR  and  the  proposal  will  be  available 
in  the  docket  for  the  final  rulemaking. 

1.  What  Comments  Did  We  Receive 
Concerning  a  Conditional  Exemption  for 
Storage? 

We  received  a  favorable  response 
from  most  commenters  concerning  a 
conditional  exemption  for  storage.  The 
vast  majority  (87%)  of  the  commenters 
supported  the  concept  of  providing 
regulatory  flexibility  to  generators  of 
LLMW.  Many  of  these  commenters 
made  suggestions  for  either  increasing 
or  decreasing  the  level  of  flexibility  and 
the  degree  to  which  EPA  should  remain 
involved  in  the  implementation  and 
enforcement  of  any  conditional 
exemption.  Other  commenters  (6%) 
provided  suggestions  for  improving  the 
effectiveness  of  the  proposed 
approaches,  but  remained  silent  as  to 
whether  they  supported  the  overall 
concept.  The  remaining  commenters 
(7%)  opposed  EPA's  concept  for  various 
reasons. 

We  received  47  comments  supporting 
the  concept  of  a  conditional  exemption 
for  on-site  storage  of  LLMW  at  nuclear 
power  plants.  Several  commenters, 
primarily  universities,  suggested  the 
conditional  exemption  should  be 
extended  to  wastes  stored  "off-site." 
Thirty-four  (72%  of  the  supportive 
commenters)  commenters  believed  that 
the  scope  of  the  conditional  storage 
exemption  should  include  all  material 
licensees  that  have  either  a  NRC  or 
Agreement  State  license  for  LLMW. 
Several  commenters  noted  that  non- 
reactor  facilities  generate  most  of  the   ~ 
mixed  waste  in  the  United  States  and 
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are  faced  with  the  same  compliance  and 
management  issues  as  reactor  facilities. 
We  also  received  comments  from  six 
cnmmenters  that  the  conditional 
exemption  for  storage  should  not  be 
extended  to  commercial  TSDFs  because 
these  facilities  provide  such  services 
and  have  KC.RA  Subtitle  C  permits  to  do 
so  As  such,  they  require  no  relief. 
Commenters  stated  that:  such  facilities 
are  in  the  business  of  managing  LLMW 
for  compensation  and  should  be 
regulated  accordingly;  and  the  duration 
of  storage  at  such  facilities  may  be 
driven  by  the  time  requirements  under 
the  facilitvs  RCR.A  permit  and  an 
exemption  that  would  void  those  time 
frames  could  potentially  affect  the 
facility's  abilitv  to  control  waste 
inventory 

2  What  Were  the  Comments  on  Decay- 

In-Storage? 

We  received  32  comments  on  the 
proposed  conditional  exemption  for 
Decav-in-Storaye  'DI.S).  All  commenters 
supported  reli^■f  in  this  area.  Two 
commenters  opposed  the  DIS  proposal 
laid  f)ut  in  the  ANPR  Both  of  these 
commenters.  stated  that  they  preferred  a 
strategy  with  more  flexibility  to  manage 
wastes  that  (1)  have  longer  half-lives 
than  those  prescribed  by  the  NRC.  (2) 
are  difficult  to  dispose  of,  (3)  do  not  yet 
meet  NRC's  criteria  of  "cannot  be 
distinguished  from  background"  after  10 
half  lives,  and  (4)  begin  decay  at 
different  times. 

We  received  23  comments  on  when 
LLiMW  would  reenter  the  RCRA  system. 
Seventeen  commenters  supported  the 
strategy  to  bring  waste  back  into  the 
RCRA  system  once  the  LLMW  had 
"ither  "decayed",  "decaved  to 
background  levels",  or  "decayed  to 
insignificant  levels."  One  commenter 
noted  that  often  non-detectable 
background  levels  are  not  specifically 
established  bv  the  NRC  and  vary  from 
state  to  .state,  so  background  levels  at 
one  facility  may  be  different  than 
background  levels  at  another  facility. 
Thi>  commenter  also  stated  that  since 
AE.-\  low-level  waste  requirements 
protect  the  waste  after  it  decays,  as  well 
during  the  decay  process,  there  should 
be  no  urgency  to  revert  back  to  RCRA 
management.  A  different  commenter 
echoed  the  same  concern  that  often 
"indistinguishable  from  background"  is 
not  the  same  as  "no  radioactive  material 
in  waste"  which  is  a  requirement  prior 
to  acf:eptance  at  many  commercial 
waste  treatment  facilities.  This 
commenter  added  that  EPA  should 
make  sure  that  once  the  waste  decays  to 
NRC  license  levels  (indistinguishable 
from  background)  it  must  be  accepted 
b\  cuinmercial  treatment  facilities,  even 


if  the  radiation  survev  finds  extremelv 
small  concentrations  of  radioactive 
material  in  the  waste. 

3.  What  Comments  Did  We  Receive 
Concerning  Treatment  of  Waste  in 
Storage? 

We  received  36  comments  regarding 
the  scope  of  the  exemption.  Of  these 
comments,  11  commenters  supported 
the  conditional  exemption.  23 
supported  the  conditional  exemption 
with  recommendations  to  expand  the 
exemption,  and  two  specificallv 
opposed  the  conditional  exemption. 
One  commenter  believed  that  the 
treatment  of  mixed  waste  should  be 
performed  on-site  in  a  tank,  container. 
or  containment  building  in  accordance 
with  the  generator's  NRC  license 
requirements.  Other  commenters 
believed  that  EPA  should  not  limit  the 
exemption  to  treatment  in  containers, 
tanks,  or  containment  buildings.  One 
such  commenter  supported  a  treatment 
exemption  for  treatment  in  enclosed 
units  with  filtered  exhaust  systems. 
Other  commenters  noted  that  simple 
treatments,  such  as  neutralization  of 
acids  and  bases,  ion  exchange,  small 
scale  distillation,  and  similar  measures 
performed  by  qualified  and  authorized 
personnel  should  be  included  without 
restriction.  Another  commenter  noted 
that  the  definition  of  'tank  or 
container"  should  include,  but  not  be 
limited  to,  small-volume  containers 
such  as  carboys,  liquid  scintillation 
vials,  and  other  commonly-used 
containers. 

4.  What  Comments  Did  We  Receive 
Concerning  Possible  Conditions  for  a 
Storage  Exemption? 

We  received  numerous  comments 
regarding  the  possible  conditions  that 
must  be  met  to  qualif\'  for  an  exemption. 
The  most  significant  conditions 
discussed  by  the  commenters  involved 
the  notification  and  identification  of 
units,  and  noncompliance.  We  discuss 
these  categories  of  comments  below. 

a.  What  did  commenters  say  concerning 
notification  and  identification  of  units? 

We  received  comments  from  22 
commenters  regarding  the  proposal  to 
establish  notification  requirements  for 
LLMW  facilities  applying  for 
conditional  exemption  from  RCRA 
hazardous  waste  regulations.  Eleven 
commenters  endorsed  the  proposal. 
Another  seven  commenters 
recommended  modifications  to  the 
proposal.  Four  commenters  opposed  the 
proposal,  maintaining  that  the  Agency 
identification  number  in  RCRA  or 
facility  designation  in  existing  NRC 
licensing  requirements  served  this 


purpose.  (See  "Summarv  of  Comments 
from  .March  1.  1999  ANPR"  in  docket.) 
Of  the  11  commenters  who  endorsed 
the  proposal,  two  commenters  agreed 
that  requiring  the  owner/operator  to 
notifv  EP.-\  within  90  days  is  a 
reasonable  requirement,  Another 
commenter  pointed  out  that  notification 
was  essential  to  help  prevent  confusion 
regarding  the  regulator\'  status  of  a 
particular  unit,  particularly  during  an 
EPA  inspection.  The  other  nine 
commenters  contended  that  the 
proposal  establishing  the  notification 
requirement  and  the  piroposal  requiring 
the  owner/operator  to  possess  a  valid 
NRC  and  Agreement  State  license  are 
the  only  two  conditions  that  are 
necessary  to  exempt  facilities  from 
RCRA  regulations.  Of  the  seven 
commenters  who  suggested 
modifications  to  the  proposal,  four 
believed  that  the  notification 
requirements  should  be  kept  as  simple 
as  possible. 

b.  What  were  commenters  views 
concerning  non-compliance  and  RCRA 
enforcement? 

Sixteen  commenters  addressed  the 
proposal  dealing  with  violations  and  the 
related  proposal  to  include  a  reporting 
requirement  as  a  condition  of  the 
exemption.  One  commenter  endorsed 
the  overall  proposal,  while  seven 
commenters  either  sought  clarifications 
about  the  proposal  or  suggested 
modifications  to  it.  Eight  commenters 
opposed  the  proposal. 

Of  the  seven  commenters  who  sought 
clarifications  about  the  proposal,  four 
commenters  said  we  should  consider 
revocation  of  the  conditional  exemption 
only  for  serious  or  repeat  violations,  and 
especially  in  instances  where 
environmental  and  health  and  safety 
issues  were  involved.  Of  the  eight 
commenters  who  opposed  the  proposal. 
six  believed  that  notifications  should  be 
limited  to  events  that  are  reportable 
under  the  conditions  of  the  applicable 
NRC  license. 

c.  What  did  commenters  say  about 
notification  of  violations  &  reporting 
requirements? 

Two  commenters  supported  reporting 
of  noncompliance  with  the  conditions 
of  the  exemption.  One  commenter 
agreed  that  any  releases  with  potential 
for  significant  environmental  impact 
should  be  reported  to  EPA  as  is 
currently  required  for  radionuclides  and 
other  hazardous  materials.  One 
commenter  agreed  with  the  proposed 
requirement  for  oral  reporting  within  24 
hours  for  violations  of  the  .NRC  license 
that  results  in  endangerment  to  human 
health  and  the  environment,  noting  that 
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this  pr(nisi()n  is  cxjnsistent  with  existing 
NRC  requirements.  However,  this 
commenter  did  not  agree  with  the 
requirement  for  a  written  report  within 
5  days,  noting  that  the  standard  NRC 
requirement  for  submitting  a  written 
report  to  NRC  is  30  days.  The 
commenter  recommends  that  the 
reporting  requirements  should  not  be 
more  stringent  than  NRC  requirements. 

VI.  Transportation  and  Disposal 
Conditional  Exemption  For  Mixed 
Waste  and  Eligible  NARM 

Regarding  transportation  and 
disposal,  we  are  proposing  regulatory 
flexibilit\-  related  to  the  manifest, 
transportation,  and  disposal  of  treated 
LLMW  or  eligible  NARM.  In  the 
sections  below,  we  will  discuss  the 
following  topics:  the  regulatory  relief  we 
are  proposing;  the  applicability  of  the 
proposal;  the  point  at  which  the 
exemption  would  apply; 
implementation  and  enforcement 
aspects  of  the  proposal:  the  rationale 
behind  the  requirements  that  we  are 
proposing;  the  technical  analysis  we 
have  conducted  on  the  proposed  option; 
and  stakeholder  issues. 

A  What  Regulator}'  Relief  are  we 
Providing  for  Transportation  and 
Disposal? 

We  are  proposing  to  conditionally 
exempt  LLMW  or  eligible  NARM  from 
RCR.A  Subtitle  C  hazardous  waste 
manifest,  transportation,  and  disposal 
requirements  if  all  of  the  proposed 
conditions  are  met.  To  be  eligible  for  the 
exemption,  the  RCR^\  Subtitle  C 
exempted  waste  must  be  managed  as  a 
low  level  radioacti\'e  waste  (LLW)  or 
NARM  waste  in  accordance  with  .NIRC, 
or  Agreement  State  regulations.  This 
proposal  is  based  on  our  determination 
that  LLMW  or  eligible  N.^RM  mixed 
waste,  if  managed  pursuant  to  the  NRC 
or  Agreement  State  regulations  for 
manifest,  transportation  and  disposal  of 
LLW,  would  provide  sufficient 
protection  of  human  health  and  the 
environment  during  the  manifest, 
transportation  and  disposal  of  a  treated 
RCR.^  hazardous  waste  (See  section  VI 
G.  for  details). 

With  today's  action,  we  anticipate 
that  MW  generators  and  treaters  would 
have  considerably  more  disposal 
capacity  available  to  them.  Currently. 
there  is  only  one  commercial  mixed 
waste  disposal  facility  while  there  are 
three  LLRWDFs  licensed  by  the 
Agreement  States.  Consequently, 
commercial  MW  generators,  with  an 
estimated  armual  waste  generation  rate 
of  approximately  140.000  cubic  feet  of 
LLMW.  would  be  able  to  move  those 


wastes  that  can  be  treated  to  meet  LDR 
standards  to  disposal. 

The  conditions  for  the  transportation 
and  disposal  exemption  are  listed  in 
§  266.315  which  includes  the  following: 

•  Meet  LDR  treatment  standards  in 
accordance  with  one  of  the  following: 

•  Treatment  at  a  RCRA-permitted 
mixed  waste  treatment  facility; 

•  Treatment  on  site  under  the  

provisions  of  the  conditional  exemption 
from  the  RCRA  storage  and  treatment 
requirements  proposed  today  for  NRC  or 
Agreement  State  licensees:  or 

•  Without  treatment,  if  the  "as 
generated"  hazardous  waste  mixed  with 
LLW  or  eligible  NARM  meets  the  LDR 
treatment  requirements. 

•  Send  a  notification  package  to  the 
following  agencies  and  receive  written 
confirmation  that  they  have  received  the 
package: 

— The  RCRA  program  agency  with 
jurisdiction  over  your  MVV; 

— The  RCRA  program  agency  in  the 
State  where  the  NRC  or  Agreement 
State-licensed  low  level  radioactive 
waste  disposal  facility  (LLRWDF) 
receiving  your  waste  is  located;  and 

— NRC  or  Agreement  State  Agency 
regulating/licensing  the  LLRWDF 
receiving  your  waste  for  disposal, 

•  Meet  NRC  10  CFR  71,5  or 
Agreement  State  transportation 
requirements,  and  NRC  10  CFR  20,2006 
or  Agreement  State  manifest 
requirements  even  if  you  self-regulate 
under  the  authority  of  Atomic  Energj- 
Act. 

•  Ensure  that  the  exempted  waste 
(meeting  LDR  treatment  standards)  is 
disposed  at  a  LLRWDF  pursuant  to  NRC 
or  Agreement  State  regulations  in 
accordance  to  10  CFR  61.  (We  are 
requiring  that  the  RCRA-exempt  LLMW, 
or  eligible  NAR.M.  be  disposed  in 
containers  that  meet  the  waste 
packaging,  waste  form  and  waste 
integrity  requirements  of  NRC.) 

•  Retain  all  records  related  to  the 
conditional  exemption  (including  the 
necessarv  LDR  records)  as  specified  in 
§266.365, 

Exempted  waste  would  continue  to  be 
regulated  bv  NRC  or  .\greement  State 
during  subsequent  transportation  and 
disposal.  We  believe  NRC  or  Agreement 
State  regulations  for  the  manifest, 
transportation,  and  disposal  provide 
adequate  protection  for  human  health 
and  the  environment  from  the  risks 
posed  bv  LLMW  treated  to  LDR 
treatment  standards.  For  transportation, 
as  discussed  in  VLE,3..  treating  waste  to 
LDR  treatment  standard  levels  reduces 
toxicitv  and  mobility  of  hazardous 
constituents  remaining  in  the  waste. 
Thus,  transportation  of  the  treated  waste 


according  to  the  requirements  for  low 
level  radioactive  waste  would  be 
adequate.  In  addition,  the  exempted 
waste  must  not  be  in  a  liquid  form,  as 
specified  by  NRC  or  Agreement  State 
regulations  for  the  disposal  of  LLW, 
Therefore,  if  spilled  during 
transportation,  the  exempted  waste 
could  be  contained  relatively  easily.  As 
a  result,  the  likelihood  of  exempted 
waste  contaminating  the  environment 
and  endangering  human  health  during 
transportation  would  be  low. 

We  also  believe  that  LLMW,  or 
eligible  NARM.  meeting  LDR  treatment 
standards  poses  insignificant  risks  when 
disposed  of  in  LLRWDFs  according  to 
the  requirements  set  by  NRC  or 
Agreement  State  according  to  10  CFR 
61.  Our  technical  analysis  showed  that 
NRC  or  Agreement  State  requires 
adequate  controls  to  protect  against 
radiation  hazards  at  LLRWDFs.  We 
believe  that  these  landfills  would  also 
protect  against  the  chemical  hazards  of 
LLMW  in  the  absence  of  RCRA  disposal 
requirements,  so  long  as  the  LLMW,  or 
eligible  NARM,  meets  the  LDR 
treatment  standards  and  is  disposed  at 
a  LLRWDFs  licensed  by  NRC  or  an 
Agreement  State.  (See  discussion  in 
VI.  G.). 

B.  Applicability  of  the  Proposal 

1 .  To  What  Types  of  Waste  Does  This 
Rule  Apply? 

The  conditional  exemption  for 
disposal  applies  only  to  LLMW  (a  RCRA 
hazardous  waste  as  defined  in  40  CFR 
part  261  mixed  with  a  low  level 
radioactive  waste  as  defined  in  10  CFR 
61.2)  or  eligible  NARM  (as  defined  in 
this  proposal — a  RCRA  hazardous  waste 
mixed  with  a  NARM  waste  which  meets 
the  acceptance  criteria  of  a  LLRWDF 
licensed  by  NRC  or  an  Agreement  State), 
The  exemption  does  not  apply  to  a 
RCRA  hazardous  waste  mixed  with  high 
level  radioactive  waste,  or  transuranic 
waste. 

We  are  proposing  to  include  eligible 
NARM  waste  in  the  conditional 
exemption  at  the  request  of  a  state 
agency  regulating  the  radioactive 
material.  (See  Ref.ll,)  NARM  waste  is 
not  regulated  by  NRC.  Neither  is  NARM 
currently  regulated  under  RCRA 
Subtitle  C  authority.  In  practice,  N.\RM 
waste  has  been  regulated  by  the  States 
under  State  law,  or  by  DOE  under  DOE 
Orders,  Most  of  the  states  are  currently 
regulating  NARM  waste  under  their 
radiation  control  program,  NARM  waste 
mixed  with  a  RCRA  hazardous  waste  is 
managed  under  both  RCRA  and  state 
radiation  control  programs  in  most 
states.  Because  of  this  dual  regulation, 
we  are  proposing  that  the  exemption 


also  apply  to  eligible  NARM  waste. 
However,  we  are  requiring  that  the 
NARM  waste  meet  the  acceptance 
criteria  of  a  LLRVVDF  licensed  by  NRC 
or  an  Agreement  State  in  accordance 
with  lOCFR  fil   This  restriction  is 
necessar\-  because  our  technical  analysis 
is  based  in  part  on  licensing 
requirements  under  10  CFR  61.  We  are 
seeking  comments  and  supporting 
information  concerning  the  applicability 
of  this  transportation  and  disposal 
proposal  to  eligible  NARM  waste. 

1.  Who  Could  Benefit  From  this 
Proposal,  and  What  is  the  Profile  of 
Their  Waste' 

All  generators  of  LLMW  or  NARM 
waste  can  potentially  benefit  from  this 
proposal,  if  their  MW  meets  all  the 
specified  conditions.  Some  examples  of 
these  generators  are  listed  at  the 
beginning  of  the  preamble  in  Table  1 
under  "Who  is  Eligible  for  This  Rule". 
We  estimate  that  this  rulemaking  could 
apply  to  the  LLMW  generated  and 
stored  by  over  1.000  industrial  facilities 
and  laboratories  in  the  U.S. 
-Appro.ximateiv  108.000  cubic  feet  of 
LLMW  is  generated  annually  by  these 
facilities,  and  an  additional  4.000  cubic 
feet  of  legacy  waste  is  currently  in  long- 
term  storage  without  options  for 
treatment  and/or  disposal.  In  addition, 
DDE  generates  approximately  400,000 
cubic  feet  annually,  with  4.4  million 
cubic  feet  of  legacy  waste  in  storage. 
(See  Ref  14  and  1 7  for  details  on  waste 
volumes  and  cost-benefit  analysis.) 

According  to  the  available 
information.  DOE  operations  currently 
face  mixed  waste  disposal  capacity 
issues  similar  to  those  experienced  by 
the  commercial  sector.  This  proposal 
would  only  provide  partial  relief  for 
DOE  due  to  concerns  expressed  bv  the 
States  regarding  disposal  of  the  RCRA- 
exempted  LLMW  at  DOE's  LLRWDFs 
(see  VI.  H).  However,  DOE  has  been 
working  with  the  States  to  establish 
additional  disposal  capacity  for  its 
LLMW. 

.3.  What  Other  Regulatory  Relief 
Provisions  May  Apply? 

Generators  of  LLMW  or  NARM  that  is 
not  eligible  for  the  proposed  conditional 
exemption  for  transportation  and 
disposal  mav  petition  EPA  to  get  their 
specific  waste  stream  delisted  from 
WRA  Subtitle  C.  under  the  RCRA 
Delisting  Program  (Contact  the  EPA 
Regional  delisting  coordinator  for 
details.) 

C.  What  is  the  Point  of  Exemption? 

We  are  proposing  that  LLMW  or 
eligible  NARM  be  exempted  from  RCRA 
Subtitle  C  requirements  once  the 


generator  has  met  all  pre-transport 
requirements  under  §266.315. 
Specifically,  the  point  of  exemption 
occurs  when  the  waste  is  placed  on  the 
transportation  vehicle  bound  for 
disposal  at  an  NRC  or  Agreement  State- 
licensed  LLRWDF.  A  shipment  "bound 
for  disposal"  includes  any  shipment 
originating  from  the  generator  that  is 
transported  by  one  or  more  transporters. 
However,  the  shipment  must  not  go  to 
any  other  facility  en  route  to  the 
designated  LLRWDF,  other  than  to  a 
transfer  facility  meeting  the 
requirements  of  40  CFR  263.12.  The 
exempted  waste  would  not  have  to  be 
managed  according  to  RCRA  Subtitle  C 
requirements  during  transportation  and 
final  disposal  at  the  LLRWDF.  We  are 
proposing  the  point  of  exemption  as 
described  above  for  the  following 
reasons: 

•  The  exempted  waste  will  continue 
to  be  managed  in  accordance  to  the  AEA 
because  of  the  radioactive  component  of 
the  waste. 

•  The  risks  posed  by  exempted  waste 
when  transported  and  manifested  are 
adequately  addressed  by  the  NRC 
transportation  and  manifest 
requirements. 

•  The  risks  posed  by  the  exempted 
waste  when  disposed  of  in  a  LLRWDF 
are  adequately  addressed  by  the 
requirements  set  by  NRC  or  an 
Agreement  State  in  accordance  with  10 
CFR  61, 

•  The  exemption  would  reduce  the 
generator's  requirements  to  comply  with 
duplicative  regulations  during 
transportation  and  disposal,  in  that  NRC 
regulations  have  been  shown  to  be  as 
protective  as  RCRA  regulations. 

In  conclusion,  we  set  the  point  of 
exemption  as  proposed  primarily 
because  we  believe  that  transportation, 
tracking,  and  disposal  of  waste  meeting 
the  LDR  treatment  standards  can  be 
safely  managed  according  to  similar 
regulations  of  NRC.  The  end  result  is 
that  regulatory  burden  can  be  reduced 
because  NRC  regulations  provide 
comparable  protection. 

D.  Implementation  and  Enforcement 

1.  How  Will  the  Transportation  and 
Disposal  Conditional  Exemption  Be 
Implemented? 

We  are  proposing  that  the 
transportation  and  disposal  conditional 
exemption  be  self-implementing.  No 
prior  governmental  approval  or  review 
of  documentation  is  required  before  a 
generator's  qualified  waste  exits  RCRA 
Subtitle  C  manifest,  transportation,  and 
disposal  requirements.  This  basic 
framework  is  consistent  with  most  other 
hazardous  waste  exemptions  and 


exclusions,  such  as  the  LDR  program. 
where  generators  and  treaters  can  certify 
that  their  hazardous  waste  meets  LDR 
treatment  standards  and  qualifies  for 
land  disposal,  without  prior 
governmental  approval.  Furthermore,  it 
is  also  consistent  with  provisions 
discussed  in  the  HWIR99  notice  related 
to  the  concentration  based  exemption 
and  exclusions  from  the  definition  of 
solid  waste  found  in  40  CFR  261.4(b). 

We  are  proposing  self-implementation 
for  the  transportation  and  disposal 
conditional  exemption  because  we 
believe  that  there  is  no  substantial 
advantage  to  be  gained  from  requiring 
approval  for  an  exemption. 
Furthermore,  the  waste  exiting  RCR.A. 
requirements  would  continue  to  be 
managed  under  an  alternate  regulatory 
program  (NRC  or  Agreement  State 
regulations)  that  would  provide 
comparable  protection  for  human  health 
and  the  environment.  This  would  also 
be  true  for  generators  like  DOE  who  self- 
regulate  under  the  AEA.  because  their 
waste  would  also  be  disposed  at  a 
LLRWDF  regulated  by  NRC  or 
Agreement  State.  Therefore,  we  believe 
that  under  the  proposed  self- 
implementing  method,  the  waste  will 
continue  to  be  properly  managed  while 
the  regulatory  burden  is  reduced.  In 
addition,  self-implementation  has  the 
following  advantages: 

•  The  exemption  can  take  effect  more 
quickly  since  approval  from  the  RCRA 
program  agency  is  not  necessary; 

•  It  reduces  the  generator's  burden  in 
claiming  the  exemption; 

•  It  does  not  impose  burden,  or  time 
restrictions  on  the  RCRA  program 
agency  to  review  the  notification 
package  while  maintaining  jurisdiction; 
and 

However,  self-implementation  does 
not  mean  that  the  RCRA  program  agency 
does  not  have  a  role  in  overseeing  the 
conditional  exemption.  The  RCRA 
program  agency  will  be  notified  of  the 
exemption,  and  will  have  access  to  all 
documentation  related  to  a  claim  (See 
VT.E.2  of  this  preamble). 

While  the  RCRA  regulatory  agencies 
may  re\iew  a  generator's  exemption 
claim,  the  lack  of  such  a  review  would 
not  be  an  indication  of  their  approval  of 
the  exemption  claim.  That  is,  the 
confirmation  that  the  RCRA  program 
agency  has  received  the  exemption 
notification  package  would  not  imply 
that  they  have  reviewed  or  approved  it. 
Therefore,  the  exempted  waste  will  still 
lose  its  exemption  whenever  it  is 
discovered  that  any  of  the  required 
conditions  is  not  met. 

The  RCRA  program  agency  may 
conduct  inspections  and  review  the 
records  to  determine  whether  the 
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generator  is  in  compliance  with  the 
conditions  of  this  exemption.  The  RCR.'\ 
program  agency  can  use  this 
information  to  support  enforcement 
action,  (Concerned  citizens  can  bring  to 
the  regulator's  attention  any 
I  ircumstance  that  might  aid  authorities 
m  monitoring  and  enforcement  efforts, 
or  file  a  citizen  suit  under  RCRA  section 
7002  against  a  generator  for  failure  to 
comply  with  the  conditions  for 
exemption. 

2.  What  Happens  if  Yoiir  Waste  No 
Longer  Meets  the  Conditions  of  the 
Transportation  and  Disposal 
Conditional  Exemption? 

When  any  exemption  condition  is  not 
met.  your  waste  loses  its  exemption 
status  and  may  be  fully  regulated  under 
RCR.'\  subtitle  C  as  a  hazardous  waste. 
You  could  also  be  subject  to 
enforcement  actions  which  could  result 
in  fines  and  penalties.  RCR.A  subtitle  C 
sections  :^008  gives  us  the  authority  to 
commence  enforcement  actions  and 
assess  fines  and  penalties.  Examples  of 
activities  that  could  lead  to  an 
enforcement  action  against  you  include 
misclaiming  of  a  conditional  exemption. 
failure  to  meet  the  conditions  of  the 
exemption,  or  providing  erroneous 
information  to  the  disposal  facility. 

3.  Are  There  anv  Additional 
Requirements  '^'ou  Must  Meet? 

Yes,  the  additional  requirements  of 
the  transportation  and  disposal 
conditional  exemption  are  listed  under 
the  proposed  sections  §  2fifi. 325(h)  and 
§  266.330(b).  Under  these  sections,  you 
are  required  to  notif\  the  LLRWDF  of 
the  exempt  status  of  your  waste  before 
you  ship  it  to  the  facility  for  disposal 
(see  Vl.E.2.d).  These  requirements  are 
obligations  that  you  are  required  to  meet 
at  all  times.  While  your  exemption 
status  would  not  change  if  a 
requirement  was  violated,  vou  could  be 
subject  to  R(]Rj-\  enforcement  actions 
which  could  result  in  fines  and 
penalties. 

4.  Can  Your  Exemption  be  Reclaimed  if 
You  Fail  to  Meet  a  Condition?' 

This  proposed  conditional  exemption 
rulemaking  envisions  a  self- 
implementing  process.  The  exemption 
is  lost  at  the  time  of  non-compliance. 
EPA  needs  to  take  no  action  to  remove 
the  exemption.  However,  if  your  waste 
loses  the  conditional  exemption,  you 
may  reclaim  your  exemption  if  you 
return  to  compliance  with  all  conditions 
in  §  266.315.  You  must  send  the  RCRA 
program  agency  a  written  notice  that 
you  are  reclaiming  your  exemption. 
Your  notice  must  do  the  following: 


•  Explain  the  circumstances  of  the 
failure  which  caused  your  waste  to  lose 
the  exemption; 

•  Certif\'  that  your  waste  is  in 
compliance  with  all  conditions  as  of  the 
date  you  reclaim  the  exemption; 

•  Demonstrate  that  the  failure  is  not 
likely  to  recur  because  of  specific  steps 
(list  them)  you  have  implemented  in 
your  LLMW-related  compliance 
activities;  and 

•  Include  any  additional  information 
you  would  like  us  to  consider  regarding 
your  reclaim  notice. 

If  subsequently  we  find  that  a 
reclaimed  conditional  exemption  is 
inappropriate  because  it  is  not 
protective  of  human  health  or  the 
environment,  then  we  may  terminate 
the  conditional  exemption  which  was 
reclaimed. 

Alternatively,  we  could  specify  a 
waiting  period  for  reclaiming  a  disposal 
exemption.  The  waiting  period  would 
allow  the  regulatory  agency  time  to 
confirm  that  the  violation  has  been 
corrected,  and  is  not  likely  to  recur. 
This  may  be  prudent  when  a 
conditional  exemption  has  been  lost. 
Generally,  it  takes  time  to  schedule  and 
conduct  confirmation  inspections.  Self- 
implementation  of  your  reclaimed 
exemption  may  not  allow  the  RCRA 
program  agency  time  to  confirm  that  an 
infraction  has  been  corrected.  As  a 
result,  waste  could  be  inappropriately 
shipped  off-site  for  disposal.  Therefore, 
we  are  seeking  comment  on  whether  to 
provide  for  a  90-day  waiting  period 
before  your  reclaimed  exemption  for 
disposal  is  final. 

5.  What  Can  a  LLRWDF  do  to  Reduce 
the  Potential  Applicability  of  RCRA 
Authorities? 

As  discussed  in  VI.G.  we  believe  that 
disposal  of  LLMW,  treated  to  LDR 
standards,  in  a  designated  LLRWDF  is 
protective  of  human  health  and  the 
environment,  and  we  do  not  expect  the 
exempted  waste  to  pose  a  risk  once 
properly  disposed.  We  believe  a 
LLRWDF  can  greatly  reduce  the 
potential  applicability  of  RCRA 
authorities  by  taking  steps  to  ensure  that 
the  exempted  waste  has  achieved  the 
required  LDR  treatment  standards. 
During  our  discussion  with  the 
LLRWDFs  (Ref.9).  they  indicated  that 
they  would  consider  conducting 
independent  waste  analysis  to  ensure 
that  the  waste  accepted  do  meet  the  LDR 
treatment  standards.  Additionally,  we 
would  encourage  open  communication 
between  the  waste  generators  and  the 
LLRWDFs  regarding  waste  information. 


E.  What  Conditions  Must  You  Meet  Prior 
to  Claiming  the  Transportation  and 
Disposal  Exemption? 

This  section  discusses  the  rationale 
behind  the  conditions  of  the  exemption. 

1.  Why  Are  we  Requiring  LDR 
Treatment? 

The  hazardous  constituents  in  waste 
eligible  for  the  exemption  must  first  be 
treated  to  meet  the  RCRA  LDR  treatment 
standards  specified  in  40  CFR  268.40 — 
268.48.  The  treated  waste  also  must 
meet  the  definition  of  non-wastewater 
as  defined  in  40  CFR  268,2(d).  We 
believe  that  LLMW  or  eligible  NARM 
waste  should  meet  LDR  treatment 
standards,  and  be  managed  in 
accordance  with  NRC  or  Agreement 
State  requirements  for  LLW  to  ensure 
protection  of  human  health  and  the 
environment. 

Like  any  hazardous  waste  destined  for 
land  disposal.  LLMW  must  meet  LDR 
treatment  standards  prior  to  its  disposal 
at  a  mixed  waste  disposal  facility  (with 
a  RCRA  hazardous  waste  disposal 
permit  and  an  NRC  or  Agreement  State 
license  for  radioactive  waste  disposal). 
Compliance  with  the  LDR  treatment 
standards  ensures  that  the  toxicity  and 
mobility  of  the  hazardous  waste 
constituents  is  reduced.  Our  LLMW 
transportation  and  disposal  conditional 
exemption  is  based  upon  our 
determination  that  the  LLMW,  or 
eligible  NARM  waste,  which  meets  the 
LDR  treatment  standards  (thereby 
substantially  reducing  the  toxicity  and 
mobility  of  the  hazardous  constituents 
in  the  waste)  is  rendered 
"nonhazardous"  when  disposed  in 
accordance  with  NRC  or  Agreement 
State  regulations. 

In  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  Congress 
prohibited  land  disposal  of  hazardous 
waste  unless  the  waste  undergoes 
treatment  to  minimize  threats  to  human 
health  and  the  environment.  The  statute 
requires  that  treatment  standards 
established  by  EPA  will  substantially 
diminish  the  toxicity  or  mobility  of 
hazardous  waste  such  that  short-and 
long-term  threats  to  human  health  and 
the  environment  are  minimized.  See 
RCRA  section  3004(m)  42  U.S.C. 
6912(a),  6921.  and  6924.  Over  the  last 
15  years,  EPA  has  responded  to  the 
statutory  mandate  by  developing 
through  a  series  of  rulemakings 
treatment  standards  for  hazardous  waste 
based  on  the  best  demonstrated 
available  technology  (BDAT)  for  treating 
the  waste.  With  the  promulgation  of  the 
most  recent  "Phase  IV"  Rule  (63  FR 
28556,  May  19,  1998).  EPA  has 
promulgated  treatment  standards  for 
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most  hazardous  wastes.  This  effort  will 
continue  as  we  promulgate  new- 
hazardous  waste  listings  or  otherwise 
identify  new  hazardous  wastes. 

Furthermore,  hazardous  wastes  (other 
than  wastewaters)  meeting  the  LDR 
treatment  standards,  with  a  few 
exceptions,  must  be  disposed  of  at  a 
RCR.\  Subtitle  C  hazardous  waste 
disposal  facility.  However, 
characteristic  wastes  that  are  rendered 
non-characteristic  may  be  disposed  of  as 
non-hazardous  solid  waste  provided 
that  they  meet  LDR  treatment  standards, 
including  standards  for  underlying 
hazardous  constituents  (§  268. 2{i)). 
Wastes  that  have  been  delisted 
(^  260.22)  may  also  be  disposed  of  as 
solid  waste. 

Please  note;  In  the  following  sections  the 
discussion  on  existing  LDR  treatment 
requirements  are  meant  to  provide  reference 
information  for  the  reader.  We  are  not  taking 
comment  on  any  existing  LDR  requirements. 

In  the  following  sections  of  VI.E.l.a, 
we  discuss  different  types  of  RCRA 
hazardous  wastes  and  summarize  the 
existing  applicable  RCRA  LDR  treatment 
standards  for  them. 

a.  What  are  the  existing  RCRA  LDR 
treatment  requirements  for  various  types 
ofLLMW? 

In  the  following  discussion,  we 
provide  information  regarding  existing 
RCRA  LDR  treatment  requirements  for 

various  tvp^^  nf 

idnntilv'iiK^  tfi"  ' 

hazardnu.s  wd^t. 

LLNfW  is  provult'd  as  background 

material  in  the  RCR.^  Docket  (Ref.  10) 

i.  LL\fW  that  is  a  listed  hazardous  waste 

IF.  K.  P.  and  U  waste) 

LLMVV  that  contains,  or  is  mixed  with 
or  derived  from,  a  hazardous  waste 
listed  in  40  CFR  Part  261.  subpart  D  has 
to  be  treated  to  meet  the  LDR  treatment 
standards  specified  for  these  waste 
streams  in  40  CFR  268.40  before  it  is 
eligible  for  the  transportation  and 
disposal  exemption.  Based  on  the 
available  data,  the  listed  hazardous 
waste  codes  most  commonly  associated 
with  LLMW  are  FOGl— F005.  the  codes 
for  spent  solvent  wastes. 

/;  Ll.\f\V  exhibiting  hazardous 
characteristics  (D001-D043I 

Currently,  a  characteristic  LLMW 
becomes  a  low-level  radioactive  waste 
and  is  managed  as  such  once  it  has  been 
decharacterized.  Under  this  situation,  a 
generator  would  not  need  to  claim  the 
transportation  and  disposal  exemption, 
nor  meet  the  associated  conditions  in 
order  to  dispose  the  resulting  non-RCRi^ 
hazardous,  low  level  radioactive  waste 
in  a  low  level  radioactive  waste  disposal 


-  -t  Hi  K.\ 
inmonly  found  in 


facility.  However,  it  a  characteristic  MW 
was  treated  but  not  decharacterized. 
then  it  continues  to  be  a  MW.  You 
would  then  need  to  claim  the  MW 
transportation  and  disposal  exemption 
and  meet  the  associated  conditions  for 
this  resulting  MW  in  order  to  dispose  of 
it  in  a  LLRWDF.  In  addition,  the 
underlying  hazardous  constituents 
(UHCs)  must  always  be  identified  and 
treated  to  meet  the  Universal  Treatment 
Standards  (UTS)  levels  specified  in  40 
CFR  268.48. 

Under  current  regulations,  a  waste 
exhibiting  the  characteristics  of 
ignitability  (DOOl),  corrosivity  (D002). 
reactivity  (D003),  or  toxicity  (D004- 
D043)  must  be  treated  to  the  applicable 
LDR  treatment  standards  specified  for 
those  waste  codes  in  40  CFR  268.40 
before  it  can  be  disposed  on  land.  If 
meeting  the  LDR  treatment  standards 
also  enabled  the  treated  waste  to 
become  decharacterized.  then  the 
resulting  waste  can  be  disposed  as  non- 
hazardous  waste.  However,  if  meeting 
the  LDR  treatment  standards  does  not 
enable  the  treated  waste  to  become 
decharacterized.  then  the  resulting 
waste  must  be  disposed  of  as  hazardous 
waste.  (This  is  the  case  for  some 
characteristic  wastes  exhibiting  the 
characteristic  of  toxicity,  such  as 
Selenium.)  In  order  for  a  characteristic 
waste  exhibiting  toxicity  to  be 
decharacterized,  the  toxic  constituent 
must  be  treated  to  below  the  "Maximum 
Concentration  of  Contaminants  For  The 
Toxicity  Characteristic"  listed  under 
§  261.24.  On  the  other  hand,  the  LDR 
treatment  standards  are  technology 
based  and  therefore  do  not  always 
achieve  the  levels  listed  in  §  261.24. 
Therefore,  a  decharacterized  LLMW 
becomes  a  LLW  and  does  not  need  to 
claim  the  MW  transportation  and 
disposal  exemption.  On  the  other  hand. 
a  treated  but  not  decharacterized  LLMW 
continues  to  be  a  LLMW  and  would 
have  to  claim  the  exemption  in  order  for 
it  to  be  disposed  in  LLRWDF. 

In  addition,  the  UHCs  must  also  be 
identified  and  treated  to  meet  the  UTS 
levels  specified  in  40  CFR  268.48.  In 
1998,  EPA  promulgated  the  LDR  Phase 
IV  Rule,  revising  UTS  for 
nonwastewater  forms  of  12  metals  (63 
FR  28559-28572).  The  rule  also 
required  treatment  of  UHCs  reasonably 
expected  to  be  present  in  the  toxicitv 
characteristic  (TC)  waste  to  UTS  levels. 

Hi.  Mixed  waste  debris 

Debris,  as  defined  in  40  CFR  268.2(g), 
contaminated  with  RCRA  hazardous 
waste  and  radioactive  debris  can  be 
treated  according  to  an  alternative  LDR 
treatment  standards  under  §268.45  {" 
FR  37221,  Aug.  8,  1992).  The  treated 


debris  can  then  be  disposed  on  land. 
The  three  major  types  of  treatment 
methods  under  the  LDR  alternative 
treatment  standards  for  debris  consist  of 
destruction,  extraction,  and 
immobilization.  Under  LDR  regulation, 
any  hazardous  debris  treated  by  the 
destruction  and  extraction  methods  are 
considered  non-hazardous  waste.  As 
such,  a  MW  debris  meeting  the 
requirements  for  extraction  and 
destruction  treatment  methods  can  be 
managed  as  radioactive  waste  alone. 
Therefore,  you  would  not  need  to  claim 
the  transportation  and  disposal 
exemption,  nor  meet  the  associated 
conditions  in  order  to  dispose  this 
resulting  non-RCR^A  hazardous, 
radioactive  waste  debris  in  a  LLRWDF. 
However,  for  a  MW  debris  treated  via 
the  immobilization  treatment  methods, 
the  resulting  waste  remains  a  RCRA 
hazardous  waste.  Therefure.  vou  would 
need  to  claim  the  exemption  and  meet 
the  associated  conditions  in  order  for 
you  to  dispose  the  immobilized  MW 
debris  in  a  LLRWDF.  .alternatively,  a 
listed  hazardous  debris  treated  through 
the  immobilization  technology  becomes 
a  non-hazardous  waste  under 
§261.3(f)(2)  if  the  Regional 
Administrator  determines  that  it  is  no 
longer  hazardous,  after  a  'contained-in" 
determination  is  made.  Characteristic 
debris  treated  by  immobilization 
technology  can  also  become  a  non- 
hazardous  waste  if  you.  the  generator. 
can  demonstrate  that  the  immobilized 
debris  is  no  longer  hazardous.  If  your 
treated  debris  is  no  longer  hazardous, 
then  \'ou  would  not  need  to  clami  a 
conditional  exemption  in  order  to 
dispose  the  waste  at  a  LLRWDF.  Also, 
mixed  waste  debris  treated  to  meet  the 
treatment  standards  found  in  §  268.40 
can  be  disposed  of  at  LLRWDFs  if  the 
proposed  conditions  were  met. 

iv.  Hazardous  soil  contaminated  with 
radioactivity 

Under  current  LDR  treatment 
requirements,  soils  contaminated  with 
RCRi\  hazardous  waste  must  be  treated 
to  meet  the  universal  treatment 
standards  at  §  268.48  before  disposal  in 
a  RCRA  hazardous  waste  landfill.  In 
addition,  we  also  promulgated 
alternative  treatment  standards  for  soils 
under  the  LDR  Phase  IV  Rule  (63  FR 
28602-28622.  Mav  26,  1998)  to  provide 
flexibility  for  remediation  activities.  The 
alternative  treatment  standards  for  soils 
can  be  found  in  §  268.49. 

Contaminated  soils  treated  to  meet  the 
RCRA  LDR  treatment  standards  must  be 
disposed  in  a  RCRA  hazardous  waste 
disposal  facility,  unless  they  are  found 
to  no  longer  be  a  hazardous  waste. 
When  the  treated  waste  continues  to  be 
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a  hazardous  waste,  you  would  need  to 
claim  the  exemption  proposed  today  in 
order  to  dispose  the  treated  soils  at  a 
LLRWDF.  However,  under  current  LDR 
regulations,  the  treated  soils  can  be 
disposed  in  a  RCRA  non-hazardous 
waste  disposal  facility  if  it  is 
determined  that  the  treated  soils  are  no 
longer  a  RCRA  hazardous  waste.  Under 
this  situation,  the  resulting  soils  become 
a  radioactive  waste,  and  you  do  not 
need  to  claim  the  exemption  proposed 
here  todav  in  order  to  dispose  it  in  a 
LLRWDF" 

The  alternative  treatment  standards 
allow  contaminated  soil  to  be  treated  to 
remove  90%  of  the  hazardous 
constituent  concentrations,  but  not 
below  10  times  the  UTS  level  for  those 
constituents.  In  the  LDR  Phase  IV  Rule. 
we  determined  that  the  technology- 
based  "90  percent  reduction  capped  by 
10  X  I'TS"  treatment  standard  for 
contaminated  soil  is  sufficiently 
stringent  to  satisf\'  the  core  requirement 
■if  RCK\  Section  3004  (m)  that  short  and 
lung-term  threats  to  human  health  and 
the  environment  are  reduced,  taking 
into  account  the  need  to  encourage 
remediation  of  contaminated  soil  which 
involves  excavation  and  treatment  of  the 
soil.  In  the  case  of  this  exemption,  soils 
placed  in  a  NRC-regulated  LLRWDF 
must  be  containerized  in  addition  to 
complying  with  the  applicable  LDR 
treatment  standards.  We  request 
comment  on  whether,  for  any  reason, 
this  conditional  exemption  should 
applv  only  to  hazardous  soils 
contaminated  with  radioactive  waste 
and  treated  to  LDR  standards  derived 
from  the  original  waste  codes,  rather 
than  to  soils  treated  to  alternative  soil 
treatment  standards. 

V.  Hazardous  and  radioactive  waste 
managed  in  lab  packs 

As  an  alternative  to  the  otherwise 
applicable  LDR  treatment  standards,  lab 
packs  contaming  hazardous  and 
radioactive  wastes  are  eligible  for  the 
exemption  provided  the  following 
requirements  are  met: 

•  The  lab  packs  comply  with  the 
applicable  provisions  of  40  CFR  264.316 
and  40  CFR  265.316; 

•  The  lab  pack  does  not  contain  any 
of  the  wastes  listed  in  Appendix  IV  to 
part  268; 

•  The  lab  packs  are  ini:inerated  in 
accordance  with  the  requirements  of  40 
CFR  part  264.  subpart  (3  or  40  CFR  part 
265.  subpart  C);  and 

•  Anv  incinerator  residues  from  lab 
packs  containing  D004,  D005.  D0D6. 
D007.  D008,  DOlO,  and  DOll  are  treated 
in  compliance  with  the  applicable  LDR 
treatment  standards  specified  for  such 
wastes. 


VI.  LDR  variance  from  a  treatment 
standard 

Today's  proposal  does  not  change  the 
provisions  for  a  variance  from  a 
treatment  standard  at  §  268.44.  You  may 
continue  to  petition  for  a  variance  from 
the  LDR  treatment  standards  as 
discussed  under  §  268.44  if  the 
established  LDR  treatment  standards  is 
not  appropriate  for  your  specific  waste. 

b.  How  do  you  determine  whether  your 
hazardous  and  radioactive  waste  meets 
the  LDR  treatment  levels? 

You  must  comply  with  the  same 
requirements  as  those  required  under 
the  current  LDR  program  to  determine 
whether  your  waste  meets  the  LDR 
treatment  standards  prior  to  disposal. 
(See  the  LDR  waste  determination  and 
testing  requirements  at  sections  268.7(a) 
and  268.7(b)  for  hazardous  waste 
generators  and  treatment  facilities, 
respectively, 

c.  What  can  you  do  to  reduce  radiation 
hazards  when  testing  your  hazardous 
and  radioactive  waste  to  show 
compliance  with  LDR  treatment  levels? 

Recognizing  the  public's  concern  over 
potential  radiation  exposure  from  mixed 
waste  testing  (for  example,  as  noted  in 
public  comments  on  the  HWIR95 
proposal),  we  developed,  in  close 
coordination  with  NRG,  a  mixed  waste 
testing  guidance  titled  "Joint  NRG/EPA 
Guidance  on  Testing  Requirements  for 
Mixed  Radioactive  and  Hazardous 
Waste"  to  address  this  concern, 
[Interested  readers  can  get  a  copy  of  the 
guidance  by  accessing  EPA's  mixed 
waste  web  site  (wwrw.epa.gov/radiatiDn/ 
mixed-waste/).]  The  primary  purpose  of 
this  guidance  document  is  to  help  NRG 
or  Agreement  State  licensees  and  others 
in  characterizing  their  mixed  waste  in 
accordance  with  RCRA  regulations 
while  keeping  radiation  exposure  as  low 
as  reasonably  achievable  (ALARA).  The 
guidance  emphasizes  flexibility  in  the 
RCRA  testing  requirements  so  that  the 
ALARA  concept  can  be  incorporated. 

2.  Why  is  Notification  a  Condition  for 
the  Exemption? 

a.  Why  must  you  notify  the  appropriate 
RCRA  program  agency  of  your  claim  of 
the  exemption? 

The  notification  package,  referred  to 
in  §  266.325-§  266.330  of  this  proposed 
rule,  lets  your  RGR.A.  program  agency 
know  about  your  exemption  claim.  "The 
notification  is  especially  important 
because  as  proposed,  the  regulation 
would  be  self-implementing.  The 
information  contained  in  the 
notification  package  would  provide 
vour  RCR.^  program  agency  a  general 


understandmg  oi  the  nature  and  volume 
of  your  waste.  The  certification  that 
your  tvaste  meets  the  LDR  treatment 
standard  provides  your  RGRA  program 
agency  the  assurance  that  one  of  the 
critical  conditions  of  the  exemption  has 
been  met.  Information  regarding  the 
disposal  facility  allows  your  RGRA 
program  agency  to  confirm  such 
disposal.  This  information  would  allow 
the  agency  to  document,  verify,  and 
track  your  exemption  compliance  status. 
They  can  plan  inspections  and  review 
exemption-related  records  to  ensure  that 
you  are  following  all  the  conditions  of 
the  transportation  and  disposal 
exemption.  They  can  also  consider  the 
need  for  possible  enforcement  actions  if 
an  exemption  is  improperly  claimed. 
However,  your  RGRA  program  agency 
would  be  under  no  obligation  to  review 
the  notification  notice  or  approve  the 
exemption  claim. 

b.  Why  must  you  also  notify  both  the 
RCRA  program  agency  and  NRC  or 
Agreement  State  in  the  State  where  your 
waste  will  be  disposed? 

We  require  you  to  notify  the  RGRA 
program  agency  and  NRG  or  Agreement 
State  at  the  state  where  the  NRG  or 
Agreement  State-licensed  LLRWDF  is 
located  so  that  they  are  properly 
informed  and  can  take  prompt  and 
informed  action,  when  necessar\'. 
Further,  we  believe  that  knowledge  of 
the  exemption  claims  should  enable  the 
regulatory  agencies,  in  the  state  where 
the  LLRWDF  resides,  to  take  a  more 
proactive  role  in  protecting  their 
interests.  The  state  regulators  expressed 
concerns  that  disposal  facilities  might 
receive  shipments  that  do  not  meet  the 
transportation  and  disposal  exemption 
conditions  (Ref.  11). 

In  the  event  that  they  need  to 
investigate  any  problem  at  the  disposal 
facilitv  in  their  State,  knowledge  of  the 
exemption  w'ould  allow  them  to 
communicate  with  the  appropriate 
regulatory  agencies  and  obtain 
additional  information  necessary  for 
their  investigation.  Knowledge  of  the 
exemption  would  also  facilitate  and 
expedite  communication  among 
regulatory'  agencies  in  different  states 
and  under  different  regulator>' 
authorities.  LLRWDFs  are  licensed  and 
regulated  by  NRG  or  Agreement  State, 
which  in  some  instances  can  be  a 
separate  regulatory  agency  from  the 
RCRA  agency  within  a  state.  Therefore, 
we  are  proposing  that  notification 
packages  be  sent  to  NRG  or  Agreement 
State  and  the  RGRA  program  agency  in 
the  state  where  the  RGRA-exempted 
waste  is  to  be  disposed.  We  believe  this 
condition  will  not  create  much 
additional  burden  for  you  because  you 
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already  have  to  prepare  the  same 
notification  package  for  their  RCRA 
program  agency.  This  additional     • 
iKJtification  would  only  require  you  to 
inakf'  and  send  copies  of  the  same  paper 
work  that  has  already  been  created. 
Therefore,  we  believe  this  notification 
condition  can  be  accomplished  with 
minimum  cost  and  burden  while 
providing  substantial  benefit. 

c.  Arp  you  required  to  include  the  LDR 
test  results  and  other  related  material  in 
your  notification  package? 

No.  we  believe  it  is  not  necessary  to 
submit  detailed  LDR  compliance  data, 
such  as  the  waste  analysis  plan  and 
testing  data,  in  vour  notification 
package.  The  purpose  of  the  notice  is 
simply  to  inform  the  regulatory  agencies 
of  the  exemption  claim  and  provide  a 
general  description  of  the  claim  (for 
B.xample.  your  identity,  description  and 
volume  of  the  waste,  and  disposal 
location).  In  addition,  because  this  rule 
is  self-implementing,  we  do  not  see  the 
advantage  of  including  detailed 
information  such  as  the  waste  analysis 
plan  and  laboratory  testing  results  in  the 
notification  package  This  is  because  the 
implementing  authoritv  is  not  required 
to  make  a  formal  decision  regarding  the 
exemption  under  the  self-implementing 
scheme  The  inclusion  of  detailed  LDR 
compliance  data  would  unnecessarily 
create  additional  burden  and  increase 
the  cost  of  the  regulation 

This  aspect  of  the  proposal  is 
consistent  with  the  existing  RCRA 
program  The  LDR  program  does  not 
require  generators  to  submit  detailed 
waste  testing  information  to  the  States. 
Rather,  these  types  of  information  must 
be  kept  at  the  generator's  site  for  at  least 
three  years.  L'nder  the  transportation 
and  disposal  conditional  exemption,  the 
LDR  compliance  testing  data  would  also 
be  kept  on  site  for  three  years  from  the 
time  the  exemption  is  claimed. 
Therefore,  the  RCRA  program  agency 
would  always  have  access  to  the 
detailed  information  regarding  LDR 
compliance. 

d.  Why  do  you  have  to  notify  the 
LLRWDF  receiving  your  exempted  waste 
of  the  exempted  status  of  your  waste? 

We  are  requiring  you  to  notify  the 
LLRWDF  for  two  reasons.  The  first 
reason  is  to  let  the  LLRWDF  know  that 
the  shipment  contains  the  exempted 
waste  so  that  they  can  take  actions  that 
they  deemed  necessarv  to  protect  their 
facilities.  The  second  reason  is  to  allow 
future  identifii.atinn  of  a  shipment  that 
had  contained  an  RCRA-exempted 
waste 

Clearlv.  a  LLRWDF's  willingness  to 
receive  the  exempted  waste  is  essential 


in  achieving  regulatory  relief  for  the 
disposal  of  hazardous  and  radioactively 
contaminated  waste  under  this 
proposal.  One  major  input  that  we 
received  from  the  owners/operators  of 
LLRWDFs  during  our  meeting  with 
them  in  December  1998  (Ref.  9)  is  that 
they  want  to  screen  out  potentially 
problematic  shipments  by  testing  for 
chemical  constituents.  They  also  want 
to  ensure  that  the  exempted  wastes  meet 
the  LDR  treatment  standards  and  other 
conditions  for  exemption  proposed 
today.  The  notification  procedure  would 
allow  them  to  protect  their  facilities 
from  non-compliant  wastes. 

Secondly,  we  cu-e  requiring  that  the 
generator  record  the  shipment  number. 
from  block  number  5  of  NRC's  Uniform 
Low-Level  Radioactive  Waste  Manifest 
Form  540,  of  a  radioactive  waste 
shipment  that  contains  RCRA-exempted 
mixed  waste  on  the  notification  letter  to 
the  LLRWDF  receiving  the  RCRA- 
exempted  waste.  We  want  to  provide 
the  LLRWDFs  and  any  regulatory 
agency  a  method  of  identifying,  if 
necessary,  a  batch  of  LLW  shipment  that 
contained  or  contains  RCRA-exempted 
waste.  After  meeting  LDR  treatment 
standards,  a  RCRA-exempted  mixed 
waste  would  be  managed  as  a 
radioactive  waste.  Therefore,  without 
proper  documentation,  it  would  not  be 
possible  to  identify,  when  necessar\'. 
whether  a  given  radioactive  waste 
transported  to  a  LLRWDF  contained  the 
RCRA-exempted  waste.  We  believe  this 
identification  is  necessary  to  facilitate 
any  actions  regarding  the  RCRA- 
exempted  waste  at  LLRWDF. 

3.  What  Are  the  Conditions  for 
Manifesting  and  Transporting  the 
Exempted  Waste? 

a.  Why  is  it  appropriate  to  manifest  and 
transport  the  RCRA-exempted  mixed 
waste  only  according  to  NRC,  or  an 
Agreement  State's,  manifest  and 
transportation  requirements? 

We  are  proposing  that  only  NRC  or 
Agreement  State's  manifest  and 
transportation  requirements  be  followed 
for  the  shipment  of  the  exempted  waste. 
We  are  proposing  to  conditionallv 
exempt  LLMW  or  eligible  NARM  which 
meets  the  LDR  treatment  standards  from 
RCRA  hazardous  waste  manifest  and 
transportation  requirements  because  we 
believe  transportation  of  this  waste 
according  to  the  requirements  for 
transporting  a  low  level  radioactive 
waste  is  protective  of  human  health  and 
the  environment. 

The  waste  first  must  be  treated  to 
meet  LDR  treatment  standards  before  it 
is  exempted.  During  treatment  most  of 
the  organics  in  the  waste  will  have  been 


destroyed  and  the  metals  stabilized.  The 
LDR  treatment  standards  compliant 
waste  would  also  no  long  exhibit  any  of 
the  ignitible.  reactive,  and  corrosive 
characteristics.  Thus,  we  believe  that 
the  packaging  and  transportation 
requirements  for  a  radioactive  waste 
would  be  adequately  protective  for  the 
transportation  of  a  waste  meeting  LDR 
treatment  standards.  The  Department  of 
Transportation  (DOT)  supports  this 
assessment.  NRC]  or  Agreement  State's 
transportation  regulations  for  low  level 
radioactive  waste  incorporate  the  DOT 
requirements  for  transporting 
radioactive  material.  The  DOT's 
Hazardous  Material  Regulations  (HMR; 
49  CFR  100-199)  contain  requirements 
for  the  transportation  of  hazardous 
materials.  This  regulation  include 
packaging,  labeling,  documentation, 
placarding,  and  other  requirements.  The 
HMR  contain  criteria  for  9  hazardous 
classes,  some  of  which  are  subdivided 
into  divisions.  Hazardous  materials 
subject  to  the  HMR.  must  at  least  be 
packaged  in  strong  tight  containers  that 
can  survive  transportation. 
Performance-oriented  packaging  is 
usually  required  for  most  hazardous 
materials.  In  our  discussion  with  the 
DOT,  they  agree  that  when  the  RCRA 
component  has  been  treated  thus 
removing  the  flammable,  corrosive,  and 
reactive  properties,  then  the  radioactive 
waste  component  would  be  the  primary 
hazard  present  and  the  waste  would  be 
shipped  accordingly.  Therefore,  we 
believe  the  transportation  of  the  LDR 
treatment  standards  compliant  waste 
according  to  the  requirements  for 
radioactive  material  is  appropriate. 

We  also  believe  the  NRC  or 
Agreement  State's  manifest 
requirements  for  low  level  waste  satisfy 
the  tracking  needs  for  the  RCRA 
exempted  waste  and  ensure  the  arrival 
of  the  exempted  waste  at  the 
appropriate  LLRWDF.  Even  though  the 
RCRA  exempted  waste  is  not  required  to 
be  manifested  as  RCR,-\  hazardous 
vva,ste,  a  mechanism  is  still  needed  to 
track  the  movement  of  this  waste.  This 
is  because  disposal  of  the  RCR.^ 
exempted  waste  in  NRC  or  Agreement 
State-licensed  LLRWDF  is  a  critical 
condition  of  the  exemption.  We  must  be 
able  to  track  this  waste  from  the 
generator  to  NRC  or  Agreement  State- 
licensed  LLRWDF. 

Since  the  exempted  waste  remains 
subject  to  NRC  or  Agreement  State's 
manifest  regulations,  we  conducted  a 
detailed  comparison  between  the  RCRA 
and  NRC's  manifest  regulations  for  the 
purpose  of  tracking  the  movement  of  the 
RCRA  exempted  waste.  (Ref.  12)  We 
determined  that  NRC's  waste  tracking 
requirements  are  at  least  as  stringent  as 
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thr  RCRA  requirpments.  Most  notably, 
both  the  RCRA  and  NRC  manifests  were 
developed  to  be  consistent  with  the 
shipping  paper  requirements  of  DOT 
(See  49  CFR  172.200).  Therefore,  the 
RCRA  and  NRC  manifests  share  many 
basic  elements.  In  addition,  both 
inanife.st  regulations  require  closed-loop 
notification  and  tracking,  exception 
reporting,  and  mandatory  record 
keeping  of  manifests.  NRC's  regulations, 
however,  go  beyond  RCRA  requirements 
in  several  areas,  such  as  requiring  longer 
manifest  retention  times  in  certain  cases 
and  specif\ing  more  stringent  schedules 
for  generators  to  investigate  shipments 
for  which  the\-  have  not  received  the 
LLRWDFs  acknowledgment  of  receipt. 
Civen  these  observations,  we  believe 
that  NRC's  requirements  for  tracking  of 
low-level  waste  would  more  than  meet 
our  needs  to  ensure  that  the  exempted 
waste  arrives  at  NRC  or  Agreement 
State-licensed  LLRWDF.  Therefore,  we 
are  not  imposing  additional  RCR,^ 
tracking  requirements  in  this  proposal. 

b.  Why  do  generators  who  self-regulate 
under  the  AEA  have  an  additional 
condition  to  meet? 

We  are  requiring  generators  who  self- 

rrgulate  their  radioactive  waste 
management  activity  under  the  AEA 
authoritv.  such  as  DOE.  to  follow  10 
CFR  71.  and  49  CFR  100-199 
transportation  requirements  and  10  CFR 
20  manifest  requirements  as  an 
additional  condition  to  claim  the 
exemption.  Generators  and  transporters 
regulated  bv  NRC,  or  an  Agreement 
State,  and  DOT  are  already  required  to 
follow  these  transportation  and  manifest 
regulations.  For  generators  who  self- 
regulate  under  the  AEA,  this  additional 
condition  would  ensu^^^  the  consistent 
application  of  the  manifest  and 
transportation  requirements  for  the 
RCR.Vexempted  radioactive  waste. 

Secondly,  this  condition  provides  a 
vehicle  for  taking  enforcement  action 
against  a  facility  who  self-regulates 
under  AEA  if  NRC  or  DOT  manifest  and 
transportation  regulations  are  violated. 
Bv  self-regulating  under  AEA,  DOE  is 
not  subject  to  NRC.  or  DOT  enforcement 
authority  for  the  management  of 
radioactive  material,  although  we 
understand  that  DOE  works  with  both 
agencies  to  resolve  issues  of  concern. 
VVe  believe,  however,  that  enforcement 
is  an  important  aspect  of  this  regulation. 
Bv  establishing  transportation  and 
manifest  requirements  as  a  condition  for 
generators  who  self-regulate  under  AEA. 
we  are  providing  an  external 
enforcement  mechanism  for  the  RCR.^- 
exempted  waste  that  would  otherwise 
not  exist.  Therefore,  facilities  like  DOE 
would  be  subject  to  RCR.^  enforcement 


actions  if  they  violated  this  condition. 
We  did  not  place  this  requirement  as  a 
condition  for  the  exemption  for 
generators  subject  to  NRC  or  DOT 
regulations  because  ihey  would  be 
subject  to  NRC  or  DOT  enforcement 
actions  if  they  violated  NRC  or  DOT 
manifest  or  transportation  requirements. 
As  the  exemption  is  contingent  upon 
waste  disposal  in  a  NRC  or  Agreement 
State  licensed  LLRWDF.  it  is  important 
that  a  mechanism  is  in  place  to  track  all 
exempted  waste  in  transit  and  confirm 
that  the  exempted  waste  arrived  at  the 
appropriate  disposal  facility.  We  do  not 
believe  this  condition  would  impose  an 
unreasonable  burden  on  these  facilities, 
as  other  generators  and  transporters  are 
afl  required  to  comply  with  these 
manifest  and  transportation 
requirements.  In  addition,  it  is  also 
critical  that  the  mechanism  used  is 
enforceable.  Therefore,  we  believe  this 
proposed  condition  provides  these 
facilities  with  an  opportunity  to  take 
advantage  of  the  proposal  while  bearing 
a  reasonable  regulator^'  burden. 

4.  Why  Must  the  Exempted  Waste  Be 
Disposed  Onlv  in  a  LLRWDF  Licensed 
by  NRC  in  Accordance  with  10  CFR  61? 

We  are  proposing  that  the  RCRA- 
exempted  waste  be  disposed  of  only  in 
a  LLRWDF  licensed  by  NRC  or 
Agreement  State  in  accordance  to  10 
CFR  61  to  ensure  the  protection  of 
human  health  and  the  environment 
from  the  disposal  of  the  RCRA- 
exempted  waste  at  these  facilities.  This 
is  because  our  evaluation  is  based  on 
die  review  and  analysis  of  LLRWDFs 
licensed  and  operated  by  NT^C  or 
Agreement  State  in  accordance  to  10 
CFR  61. 

We  limited  our  evaluation  of  the 
LLRWTDFs  to  only  those  licensed  by 
NRC  or  Agreement  State  due  to 
concerns  raised  by  the  States.  The  States 
were  concerned  about  DOE's  self- 
regulating  status  under  AEA.  Under 
such  regulator^'  framework,  state 
radiation  control  programs  do  not  have 
regulatory  oversight  authority  for  the 
RCRA-exempted  radioactive  waste.  The 
NRC  or  Agreement  State  has  primary 
responsibility  for  exercising  regulatory 
authority  over  the  possession  and 
transfer  of  radioactive  material  by 
commercial  entities,  and  some  non-DOE 
Federal  facilities.  In  contrast,  DOE  is 
responsible  for  regulating  its  own 
activities  under  the  AEA.  The  States  are 
concerned  that  thev  would  lose  control 
over  the  management  of  the  RCRA- 
exempted  radioactive  waste,  and  lose 
enforcement  authority  once  it  exits 
RCR^  Subtitle  C  jurisdiction  (see  VI.  H. 
for  further  discussion).  In  most  cases, 
this  proposed  regulation  would  need  to 


be  adopted  by  the  States  before  it  can  be 
implemented,  so  it  is  necessary'  to 
ensure  that  the  States'  concerns  are 
addressed.  We  believe  that  restricting 
the  disposal  of  the  RCRA-exempted 
radioactive  waste  to  a  NRC  or 
Agreement  State  licensed  LLRWDF 
would  address  the  States'  concern 
regarding  DOE's  self-regulating  status. 
This  approach  would  ensure  that  all 
RCRA-exempted  radioactive  waste 
would  remain  under  an  external 
regulatory'  framework  and  enforcement 
authority.  In  addition,  this  approach 
would  not  exclude  DOE  from  taking 
advantage  of  the  transportation  and 
disposal  exemption  if  DOE  disposes  of 
its  exempted  waste  in  LLRWDFs 
licensed  by  NRC  or  Agreement  State. 
This  approach  allows  us  to 
accommodate  DOE's  waste  while 
addressing  the  States'  concern. 

Alternatively.  DOE  can  consider 
petitioning  the  States  for  developing 
site-specific,  risk-based  exemption 
levels  through  the  site-specific  risk- 
based  variance  approach,  if  adopted, 
discussed  in  section  VI. F. 2  of  this 
preamble.  A  site-specific  risk-based 
variance  would  enable  DOE  to  work 
directly  with  mixed  waste  authorized 
States  to  develop  appropriate  risk  levels 
and  exemption  conditions. 

In  addition,  this  exemption  does  not 
apply  to  disposal  at  on-site  disposal 
units  at  environmental  clean  up 
activities  sites  such  as  disposal  units  at 
Uranium  Mill  Tailings  Remediation  and 
Control  Act  (UMTRCA)  sites  and 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  sites.  This  is 
because  the  technical  analysis  that  was 
conducted  for  this  proposal  was  based 
on  the  LLRWTDFs  that  are  designed  and 
operated  according  to  10  CFR  61  and 
associated  technical  guidance 
documents  prepared  by  NRC.  The 
disposal  units  at  UMTRCA  or  FUSRAP 
sites  are  not  subject  to  10  CFR  61 
requirements  and  NRC  or  Agreement 
State  licensing  process  for  LLRWDFs. 
However,  the  proposed  exemption  is 
applicable  to  remediation  wastes  from 
UMTRCA  and  FUSRAP  activities  that 
are  hazardous  wastes  contaminated  with 
radioactivity,  and  are  disposed  at 
LLRWDFs  licensed  and  operated  in 
accordance  to  10  CFR  61.  provided  that 
the  generators  meet  all  the  proposed 
conditions  for  exemption. 

5.  What  Is  the  Purpose  of  the  Records 
That  You  are  Required  To  Keep? 

The  records  would  provide  your 
RCRA  program  agency  with  information 
during  inspections  and  audits  to 
determine  whether  you  are  complying 
with  all  of  the  conditions  of  the 
exemption.  These  records  could  also  be 
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ust'd  111  pi)s-ible  entorcement  actions. 
Sino'  th»'  t'xemption  is  self- 
implementing,  it  is  particularly 
important  that  you  keep  all  of  the 
required  records  and  make  them 
available  to  the  regulatory  agency,  when 
requested. 

6  Hnw  Is  the  Public  Involved? 

i    Whiit  Is  the  role  of  the  public  in  the 
proposed  transportation  and  disposal 

fxpmption? 

The  public  can  play  an  important  role 
iimier  today's  proposal.  During  the 
rulemaking  process,  the  public  will 
have  the  opportunity  to  provide 
comments  on  the  proposal.  We  welcome 
and  encourage  the  public  to  provide 
comments  on  today's  proposed  rule  to 
help  us  address  their  concerns.  In 
aiidituiri,  the  public  will  also  have  an 
o[)portunity  to  voice  their  opinions 
when  a  state  develops  regulations  to 
adopt  a  final  rule.  At  any  time,  the 
public  can  also  participate  by  bringing 
to  the  RCR,\  program  agency's  attention 
any  circumstance  that  they  are  aware  of 
which  might  aid  oversight  authorities  in 
their  monitoring  and  enforcement 
efforts  Furthermore,  the  public  can 
retjuest  information  concerning  a 
particular  facility's  operational  records 
from  a  state  regulatory  agency  if  they 
have  a  reason  to  believe  that 
mismanagement  at  a  facility  may  pose  a 
risk  to  human  health  or  the 
environment.  The  public  can  also  bring 
a  citizen  suit  against  a  generator  for 
failure  to  comply  with  the  conditions  of 

the  Rule 

b  How  can  the  public  obtain 
information  about  the  exemption  and 
stay  involved? 

We  recognize  the  need  to  enable 
1  nmmunities  to  become  more  active 
[)arti(,ipdnts  in  local  environmental 
issues  by  providing  easy  access  to 
information.  As  the  exemption  is  self- 
implementing,  we  do  not  see  the 
advantages  of  notifying  the  public  since 
there  is  no  formal  decision-making 
opportunity,  prior  to  the  exemption, 
that  the  public  could  participate  in. 

Manv  State  environmental  agencies 
have  mechanisms,  such  as  telephone 
hotlines,  printed  or  electronic  media,  to 
keep  the  public  informed  and  to  answer 
questions  about  public  safety  and 
environmental  issues.  We  believe  these 
established  procedures  and  information 
repositories  are  sufficient  to  keep  the 
[)ublic  informed  of  the  disposal 
activities  of  LLRWDFs,  and  encourage 
state  environmental  agencies  to  utilize 
these  mechanisms.  Depending  on  the 
structure  of  the  State  program,  the  State 
agencies  may  decide  to  provide  public 


access  to  relevant  information  at  the 
State  or  local  level  (for  example,  public 
libraries,  or  fire  stations). 

F.  What  is  EPA's  Site-Specific,  Risk- 
Based  Variance  Alternative  for 
Disposal? 

We  are  proposing  an  alternative 
approach  which  would  be  based  on  site- 
specific  risk  modeling.  We  are 
proposing  this  alternative  because  the 
States  have  expressed  interest  in  site 
specific  risk-based  exemption  levels 
which  are  more  suitable  for  an 
individual  disposal  site.  By  using  a  site- 
specific  risk-based  approach,  a  state  can 
choose  to  customize  and  establish  the 
exemption  levels  for  a  LLRWDF  under 
consideration  based  on  the  specific 
characteristics  of  the  disposal  site. 
Under  this  approach,  we  are  proposing 
that  the  regulated  community  work 
directly  with  the  States  in  developing 
the  site-specific  risk-based  exemption 
levels  using  the  risk  target  level 
specified  by  EPA. 

For  the  transportation  and  disposal 
conditional  exemption,  we  are 
proposing  to  use  the  current  LDR 
treatment  standards  instead  of  modeling 
to  develop  new  national  risk-based 
levels.  However,  under  RCRA,  we  can 
generally  grant  exemptions  and 
variances  from  RCRA  requirements,  if 
an  alternate  practice  will  not  adversely 
impact  human  health  and  the 
environment. 

We  are  asking  for  public  comments  on 
the  approach  of  a  state  approved  site- 
specific,  risk-based  alternative  to  allow 
the  disposal  of  hazardous  waste 
contaminated  with  radioactivity  in  anv 
LLRWDFs  including  DDEs  LLRWDFs'. 
This  approach  could  be  pursued  by 
States,  an  owner/operator  of  a  LLRWDF 
(NRC  or  Agreement  State  licensee  or 
DOE  sites),  or  a  consortium  of 
generators  of  LLMW  or  eligible  NARM. 
In  pursuing  this  option,  a  petitioner 
must  demonstrate  that  the  site-specific 
risk-based  exemption  levels  are 
protective  of  human  health  and  the 
environment  as  defined  by  EPA  at  the 
disposal  location.  In  these  situations,  a 
site-specific  risk-based  variance  petition 
developed  in  consultation  with  and 
approved  by  the  State  RCRA  agency 
may  be  a  desirable  alternative  to  the 
conditional  exemption  proposed  today. 

When  developing  the  site-specific 
risk-based  levels,  the  petitioner  should 
account  for  the  following  factors: 

•  Climatological  and  hydro-geological 
information: 

•  Information  on  hazardous 
constituents  of  concern  in  the  LLW,  or 
NARM  contaminated  waste  (the  number 
of  constituents  can  be  targeted  by 
restricting  the  RCRA  waste  codes); 


•  Potential  human  and  environmental 
receptors; 

•  At  a  minimum,  national  risk 
protection  goals  identified  by  EPA; 

•  Potential  routes  of  exposure  (i.e,, 
direct  and/or  indirect):  and 

•  Potential  exposure  media: 
— Groundwater  (at  a  minimum); 

— Air.  if  disposing  of  bulk  waste  instead 

of  containerized  waste;  and 
— Surface  water,  if  groundwater-to- 

surface  water  connectivity  is  a 

concern. 

When  developing  the  site-specific 
risk-based  variance  approach,  the  public 
participation  process  found  at 
§  268.44(e)  would  be  necessary  to 
provide  an  opportunity  for  the  public  to 
understand  and  comment  on  the  site- 
specific  risk  levels.  (See  fi2  FR  64507, 
Dec.  ,5,  1997  for  additional  discussion 
for  public  involvement.) 

Today,  we  are  soliciting  comments  on 
whether  the  States,  the  regulated 
community,  or  non-NRC  or  Agreement 
State  licensees  (for  example.  DOE) 
would  be  interested  in  pursuing  the 
development  of  site-specific  risk-based 
exemption  levels.  We  seek  comments  on 
the  site-specific  risk-based  variance 
approach,  and  the  types  of  guidance 
documents  needed  bv  EPA  for  site- 
specific  risk  modeling.  We  also  seek 
comments  on  whether  this  approach 
would  be  preferred  over  the  proposed 
conditional  exemption. 

G  .  Hoiv  Did  ivp  Conduct  our  Technical 
Assessment  for  the  Disposal  of  Treated 
Waste  at  Low-Level  Radioactive  Waste 
Disposal  Facilities? 

Our  proposed  conditional  exemption 
for  disposal  relies  on  the  benefit  derived 
from  the  LDR  treatment  requirements, 
and  the  protection  offered  by  LLRWDFs 
licensed  pursuant  to  10  CFR  61.  Our 
evaluation  of  NRC  regulations  at  10  CFR 
61,  NRC  technical  guidance  documents, 
and  NRC  or  Agreement  State  licensing 
requirements  for  LLRWDFs  (see 
Technical  Background  Document.  Ref. 
7)  forms  the  basis  of  our  finding  that  the 
NRC  or  Agreement  State  disposal 
requirements  per  10  CFR  61.  and  EPA 
disposal  requirements  provide 
comparable  protection  for  human  health 
and  the  environment.  This  finding  is 
based  on  the  following: 

•  The  reduced  toxicity  and  mobilitv 
of  RCR,A  hazardous  constituents  when 
LLMW  or  eligible  NAR.M  wastes  are 
treated  to  LDR  treatment  standards. 

•  Our  analysis  of  NRC  regulation 
licensing  requirements  for  "near- 
surface"  disposal  of  LLW. 

•  Protection  provided  against 
chemical  risks  to  human  health  and 
environment  when  LLMW  or  eligible 


Federal  Register    Vol    64.  No.  223 /Friday.  November  19.  1999 /Proposed  Rules 


63485 


NARNf  meets  the  LDR  treatment 
■^tdnddrds  and  is  disposed  of  in 
LLRWDFs  subject  to  10  CFR  61 
regulations  and  the  NRC  licensing 
requirements. 

Based  on  this  analysis,  we  concluded 
that  disposal  in  a  LLRWDF  would  be 
protective  in  lieu  of  RCRA  regulation  so 
long  as  the  waste  meets  RCRA  LDR 
treatment  standards  and  is  disposed  at 
a  facility  meeting  the  NRC  or  Agreement 
State  low-level  waste  disposal 
regulations  according  to  10  CFR  61. 

The  following  sections  discuss  our 
evaluation  of  low-Level  waste  disposal 
requirements  of  LLRWDFs.  licensed  by 
NRC.  for  the  disposal  of  LLMW  or 
eligible  NARM  that  has  met  RCRA  LDR 
treatment  standards.  For  additional 
discussion,  see  the  Technical 
Background  Document  in  the  RCR.A 
Docket  for  tliis  proposal.  (Ref.  7) 

1 .  How  Did  We  Assess  Low-Level 
Radioactive  Waste  Disposal  Facilities? 

We  compared  low-level  mixed  waste 
disposal  of  hazardous  waste  in  the 
KC^RA  Subtitle  C  program  to  disposal  at 
LLRWDFs  licensed  bv  NRC  or  an 
Agreement  State.  Hazardous  waste 
under  RCfL^  must  first  be  treated 
according  to  the  LDR  treatment 
standards  before  the  hazardous  waste 
can  be  placed  or  managed  on  the  land, 
and  the  treated  waste  continues  to  be 
managed  as  a  hazardous  waste. 

The  suitability  of  disposal  of  eligible 
hazardous  waste  contaminated  by  LLW 
or  NARM  as  part  of  this  technical 
assessment,  relies  on  waste  treatment 
and  the  placement  of  waste  in  an 
engineered  disposal  cell  meeting  the 
waste  disposal  facility  performance 
standards  specified  under  10  CFR  Part 
61.  Our  approach  recognizes  that 
compliance  with  LDR  treatment 
standards  is  integral  to  the  overall 
protection  scheme  developed  lor 
disposal  of  eligible  hazardous  waste 
contaminated  with  NRC  or  Agreement 
State-regulated  radionuclides.  In  our 
technical  assessment,  we  also  consider 
disposal  facility  siting-engineering 
design-management-control  factors  that 
will  provide  sufficient  protection 
against  chemical  risks  for  eligible 
hazardous  waste  contaminated  by  LLW 
or  NARM  meeting  RCRA  LDR  treatment 
standards.  In  evaluating  risks,  wp 
considered  whether  the  NRC 
requirements  (10  CFR  Part  61)  for  low- 
level  waste  disposal  could  meet  the 
same  general  criteria  of  protection  from 
chemical  hazards  as  a  hazardous  waste 
meeting  Subtitle  C  landfill  requirements 
in  40  CFR  Part  264.  The  technical 
analvses  we  conducted  between  RCR.^ 
hazardous  and  low-level  waste  landfills 
considered  many  practices  including 


the  following:  siting/ location,  waste 
packaging/containerization,  landfill 
engineering  design,  disposal  cell/unit 
management  requirements,  post-closure 
care,  and  institutional  controls. 

Numerous  possible  exposure 
pathways  exist  based  on  the 
combination  of  sources,  exposure 
medium,  exposure  routes,  and  receptor 
types.  For  this  analysis,  we  evaluated 
many  possible  exposure  combinations, 
selecting  the  most  plausible  ones  (for 
example,  ground  water )based  on  unit, 
media,  and  exposure  combinations 
(landfill  |  ground  water  ^  drinking 
water)  and  eliminated  other  pathways 
based  on  waste  form,  unit,  and 
management  for  example,  the  least 
plausible  ones  (landfill  |  overland  | 
human  ingestion). 

The  proposed  requirement  of 
complying  with  LDR  treatment 
standards  and  disposal  of  waste  in  low- 
level  radioactive  waste  landfills 
licensed  by  NRC  or  Agreement  State 
were  the  main  factors  leading  to  the 
elimination  of  all  but  groundwater 
pathways  for  human  exposure.  Under 
the  LDR  requirements,  hazardous  waste 
must  meet  constituent-based 
concentrations  or  technology'  standards. 
These  requirements  result  in  either 
reduced  constituent  concentration, 
toxicity,  and  mobility.  We  believe  that 
the  RCRA  LDR  treatment  standards  for 
LLMW  or  eligible  NARM  waste  and  the 
NRC  or  Agreement  State  requirements 
for  LLW  disposal  including  the  limit  on 
liquid  content  of  LLW  disposal  in 
LLRWDFs.  chemical  compatibility 
requirements  for  disposal,  and  cover 
system  minimizes  the  possibility  of 
leaching,  volatilization,  and  gaseous 
diffusion.  In  addition,  containerization 
of  low-level  waste  (the  waste  form  and 
structural  integrity  requirement  of  NRC 
or  Agreement  State)  inhibits  leachate 
generation,  particle  air  dispersion,  and 
run  on-runoff  from  landfill.  Also,  NRC 
or  Agreement  State  siting  requirements 
restrict  siting  of  disposal  facilities  at 
locations  where  presence  of  onsite  water 
bodies  and  off-site  groundwater  and 
surface  water  cormectivity  would  be  of 
concern, 

2  What  Was  the  Technical  Assessment 
we  Conducted? 

a.  Which  low  level  waste  disposal 
facilities  were  considered  for  this 
analysis? 

Our  technical  assessment  analyzed 
five  disposal  facilities  under  NRC  or 
Agreement  State  or  Agreement  State 
regulation  that  could  be  candidates  for 
accepting  LLMW  or  eligible  NARM 
which  meets  the  LDR  treatment 
standards: 


•  The  uhem-Nuclear  Siysiems 
disposal  site  in  Barnwell.  South 
Carolina  (available  to  all  States  except 
North  Carolina  and  those  belonging  to 
the  Northwest  and  Rocky  Moxintain 
Compacts). 

•  The  U.S.  Ecology  disposal  site  in 
Richland.  Washington  (available  to 
States  in  Northwest  Compact  and  Rocky 
Mountain  Compact). 

•  The  Envirocare  disposal  facility  in 
Clive,  Utah  (commercial  facility  not 
belonging  to  any  Low-Level  Waste 
Compact). 

•  The  U.S.  Ecology  disposal  facility 
in  Ward  Valley,  California  (future  site 
for  states  in  Southwest  Compact). 

•  The  Hudspeth  County,  TX  facility 
in  Sierra  Blanca,  Texas  (future  site  for 
Texas  Compact). 

•  The  disposal  status  at  the  last  two 
facilities  is  currently  uncertain. 
However,  as  part  of  our  technical 
assessment,  we  evaluated  them  along 
with  the  three  existing  licensed  low- 
level  waste  disposal  facilities. 

b.  How  were  the  sites  evaluated? 

We  evaluated  these  sites  using 
technical  and  administrative  criteria. 
The  administrative  criteria  include  NRC 
regulations,  guidance,  and  actual  license 
conditions  for  site  operation  and 
management.  The  technical  portion  of 
the  analysis  considered  climatological, 
geological,  and  soil  properties.  In 
addition  to  the  site  environmental 
properties,  they  were  also  evaluated  for 
siting,  landfill  unit  engineering  and 
construction  criteria,  closure,  and 
institutional  post  closure  controls  (Ref. 
7). 

1.  Are  the  locational  requirements 
comparable  between  EPA  and  NRC 
regulations? 

The  locational  requirements  between 
RCRA  and  NRC  are  generally 
comparable,  with  NRC  being  more 
restrictive  in  specific  areas.  Both 
programs  have  very  similar  restrictions 
for  seismic  areas  and  flood  plains.  The 
NRC  also  bans  location  of  disposal 
facilities  in  enviroiunentally  sensitive 
locations,  such  as  wetlands  and  coastal 
high  hazard  areas  (10  CFR  61.50(a)(5)). 
The  NRC  does  mandate  restrictions  for 
ground  water  surface  water  connectivity 
on-site  and  potential  restrictions  on  off- 
site  surface  water  impact  from  either 
ground  water  cormectivity  or  overland 
mechanisms  (10  CFR  61.50(a)(8)).  The 
NRC  also  ensiires  that  the  disposal 
facility  should  not  exploit  natural 
resources  that  would  result  in  not 
meeting  performance  objective  (for 
example,  potable  ground  water).  The 
NRC  required  performance  analysis  of 
the  disposal  site  for  radiation  hazards 
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factors  in:  presence  of  a  receptor, 
duration  of  transport,  and  dose  to  the 
receptor  The  NRC  also  requires  the 
ability  to  characterize,  monitor,  and 
model  the  facility  (10  CFR  61.50(a)(2)) 
leading  to  avoid  siting  of  a  disposal 
fac:ility  in  areas  of  complex  subsurface 
geology  (e.g.  active  karst  or  fractured 
rock). 

//  Are  the  treatment  and  liner/container 
requirements  comparable  between  EPA 
and  S'RC" 

In  general,  the  treatment  and 
container  requirements  are  comparable 
between  RCILA  and  N'RC.  LLW  that  is 
Class  A  waste  must  be  stabilized 
according  to  10  CFR  61.56(b).  NRC  also 
requires  that  the  Class  A  waste  be 
treated  to  reduce  the  potential  hazards 
from  the  non-radiological  constituents 
to  the  maximum  extent  practicable  (10 
CFR  61.56(a)(8)).  These  requirements 
are  similar  to  RCR,-\  hazardous  waste 
treatment  requirements  applicable  to 
some  hazardous  waste  streams  (for 
example,  metal-containing  waste,  and 
macro/micro  encapsulated  debris).  Also, 
as  noted  earlier.  RCRA  requires  that 
hazardous  waste  be  treated  to  LDR 
treatment  standards  before  the 
hazardous  waste  can  be  landfilled.  Both 
.\RC  and  EPA  restrict  the  liquid  content 
ot  the  waste  destined  for  disposal  in 
landfills.  The  NRC  restricts  the  free 
liquid  contents  to  1%  by  volume  or  less. 
The  EP.-\  regulations  require  use  of  a 
specified  test  showing  that  under  the 
specified  pressure,  there  is  no  visible 
sign  of  liquid  release. 

In  some  instances,  the  NRC  is  more 
restrictive  by  requiring  disposal  of  waste 
as  containerized  waste.  NRC  regulations 
require  that  waste  be  packaged  such  that 
waste  form  and  structural  integrity  be 
maintained  until  the  Class  A 
radionuclides  decay.  However,  except 
for  liquid  waste  disposal,  EPA  does  not 
require  containerization  of  waste.  NRC 
container  requirements  require  that  steel 
drums  nr  high-integrity  containers 
(HlC^s)  be  used  to  store  and  dispose  LLW 
and  must  meet  the  American  Society  of 
Testing  Methods  (ASTM)  performance 
requirements  related  to.  among  other 
things,  structural  integrity  and 
resistance  to  corrosion.  In  addition  to 
minimizing  contact  with  water.  NRC 
requires  disposal  of  a  containerized 
waste  in  a  disposal  cell.  RCRA  does  not 
require  disposal  of  hazardous  waste  as 
containerized  waste.  However.  RCRA 
requires  that  landfills  be  constructed 
with  a  double  liner  and  leachate  system 
that  at  least  include  a  3-foot  thick 
(91cm)  1x10    "  permeability  lower  liner 
soil  component,  and  requires  that  the 
cover  be  no  more  permeable  than  the 
landfill's  liner  system.  These  RCRA 


requirements  would  likelv  achieve  the 
purpose  of  the  NRC  containerization 
requirements  to  prevent  contact 
between  waste  and  water  and  to  reduce 
the  potential  generation  of  waste 
leachate. 

///.  Are  the  landfill  design  requirements 
comparable  between  EPA  and  NRC 
regulations? 

EPA  and  NRC  take  different 
approaches  to  landfill  design.  While 
EPA  relies  on  prescriptive  regulations 
for  cover  and  liner  design  and 
construction,  NRC  relies  heavily  on  the 
performance  requirements  of  its  cover 
system,  containerization,  and 
environmental  setting.  The  NRC 
mandate  requires  that  the  engineered 
landfill  design  system  integrates  both 
the  site  properties  (climate,  soil  geology) 
along  with  the  performance  of  the  cover 
system.  This  integration  grants 
flexibility  to  the  final  engineering 
design,  resulting  in  site-specific  landfill 
unit  designs.  The  integrated  disposal 
systems  might  include  concrete  vaults 
(especially  in  humid  environments  of 
the  country — for  example,  Chem- 
Nuclear  facility  at  Barnwell,  SC)  which 
have  a  thick  cover  that  might  include 
geo-materials  or  even  a  liner.  Overall, 
our  analyses  indicated  a  grouping  of  the 
cover  systems  by  their  performance  and 
that  the  Subtitle  C  and  LLRWDF 
engineered  systems  are  comparable  (Ref. 
7). 

NRC  requires  that  the  landfill  be 
designed  to  limit  human  exposure  to  a 
specified  level  of  radioactivity.  Unlike 
RCRA.  NRC  does  not  set  detailed  design 
specifications  for  liners,  covers,  or 
monitoring  in  order  to  prevent  releases 
to  groundwater.  Instead,  AEA  landfills 
are  designed  to  provide  assurance  that 
concentrations  of  radioactive  material 
which  may  be  released  to  ground  water, 
surface  water,  air,  soil,  plants,  or 
animals  must  not  result  in  exposures  to 
humans  above  specified  health-based 
levels  (10  CFR  61.41).  NRC  has  landfill 
performance  requirements  which 
include  that  the  landfill  must  be 
designed  to  limit  human  exposure  to  a 
specified  level  of  radioactivity  and 
intrusion  by  humans  and  animals  (10 
CFR  61.14(b)).  Unlike  RCRA,  NRC  does 
not  set  detailed  design  specifications  for 
liners,  covers  or  monitoring  in  order  to 
detect  and  mitigate  releases  to 
groundwater.  Instead,  LLRWDFs  are 
designed  to  provide  assurance  that 
concentrations  of  radioactive  material 
which  may  be  released  to  the  general 
environment  in  ground  water,  surface 
water,  air.  soil,  plants  or  animals  must 
not  result  in  exposures  to  humans  above 
specified  health-based  levels  (10  CFR 
61.41). 


RCRA  has  certain  minimum  technical 
design  requirements  for  landfill  covers 
and  liners.  These  requirements  were 
established  to  help  ensure  that  disposal 
requirements  of  hazardous  wastes 
would  limit  potential  human  exposure 
to  hazardous  constituents  and  provide 
for  protection  of  human  health  and  the 
environment  (3004(a)).  For  example. 
RCR.'\  requires  that  the  liner  system  be 
composed  of  an  upper  liner  component 
such  as  a  geomembrane.  a  3  foot  thick 
(91cm)  1x10    "  permeability  lower  liner 
soil  component,  and  a  double  leachate 
collection  systems  between  these  liners 
(40  CFR  264.301(c)).  and  that  the  cover 
be  no  more  permeable  than  the  landfill's 
liner  system  (40  CFR  264., 310(a)(3)). 
Because  the  cover  can  be  no  more 
permeable  than  the  liner.  RCRA  requires 
that  the  cover  will  at  least  be  of  a  3-foot 
thick  layer  with  1x10    '  permeability 

Some  of  the  chemical  constituents  in 
LLMW  or  eligible  NARM  could  have 
physical/chemical  properties  indicating 
a  high  potential  for  mobility  in  the 
subsurface  or  in  groundwater.  While 
this  situation  is  theoretically  possible, 
our  analysis  indicates  that  LDR 
requirements  and  NRC  waste  disposal 
requirements  (and  NRC  guidance)  for 
minimizing  water  infiltration  through 
the  cap  and  contact  with  the  waste  (10 
CFR  61.50(a)(4).  10  CFR  61.51(a)(4))  will 
prevent  significant  releases  of  chemical 
constituents  from  the  waste  into  the 
groundwater  and  thus  provide  for 
sufficient  protection  of  human  health 
and  the  environment.  The  protection  of 
groundwater  against  chemical  releases 
at  LLRWDFs  through  requirements  of 
this  proposed  rulemaking  is  further 
described  below  in  section  v. 

iv.  How  do  institutional  controls 
minimize  long-term  risks? 

Post-closure  care  under  RCRA 
regulations  can  last  for  30  years  or  more, 
during  which  time  the  ownership  of  the 
property  remains  in  private  hands.  .After 
the  post-closure  period,  the  site  is 
available  for  redevelopment.  Under 
AEA,  facility  maintains  active  care  for 
up  to  100  years  and  the  facility  is  in 
governmental  control.  The  longer  active 
institutional  control  under  AEA  should 
result  in  better  maintenance  of  the 
facility  and  governmental  control  is  a 
source  of  long-term  control.  In  some 
states  (for  example,  New  York.)  RCRA 
post  closure  and  financial  assurance  are 
required  for  up  to  100  years,  much  like 
that  required  under  AEA. 

The  post-closure  monitoring 
requirements  differ  between  NRC  and 
EPA.  RCR,A  requires  that  post-closure 
groundwater  monitoring  be  c;onducted 
at  all  RCRA  landfills  to  assess  the 
potential  release  of  chemical 
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constituents  from  the  landfill,  and  that 
groundwater  monitoring  be  able  to 
allow  for  the  detection  of  chemical 
contamination  at  the  point  where  the 
constituents  could  migrate  from  the 
landfill  to  the  hydraulically  down 
gradient  limit  of  the  landfill  which 
extend.s  dowm  into  the  uppermost 
aquifer  under  the  landfill  (40  CFR 
264,95,  2B4.97(a)(3)301(c)).  NRC  also 
requires  that  groundwater  monitoring  be 
conducted  to  allow  for  early  detection 
and  mitigation  of  radiological 
contamination,  Howe\'er.  the 
regulations  are  flexible  regarding  the 
location  of  ground  water  monitoring 
wells  and  the  extent  of  the  buffer  zone 
surrounding  the  unit  (10  CFR  61.12(b) 
and  10  CFR  61.53(c)).  In  practice, 
ground  water  monitoring  wells  are 
located  throughout  the  facility  and  not 
onlv  at  the  property  boundary.  The 
number  and  exact  locations  of 
monitoring  wells  might  not  be  the  same 
as  specified  in  RCRA  (10  CFR 
264.95(a)).  but  they  are  located  in  a 
manner  allowing  early  detection  of 
radionuclides  release  and  appropriate 
mitigation  to  provide  sufficient 
protection  against  contamination  of 
groundwater. 

Because  the  XRC  monitoring 
requirements  may  only  require  analyses 
for  radiological  constituents  (and  not  for 
chemical  constituents),  releases  of 
chemical  constituents  mav  not  be 
detected  (on-site  or  off-site).  If  a  joint 
release  of  radiological  and  chemical 
contamination  occurs  from  an  LLRVVDF 
into  the  groundwater,  hv  the  time  the 
radiological  release  is  detecled.  the 
chemical  release  may  have  tra\eled 
farther  and  be  bevond  the  site  boundary, 
if  the  chemical  constituents  are  more 
mobile  in  the  subsurface  environment 
than  the  radiological  constituents. 
While  these  situations  are  theoretically 
possible,  we  concluded  that  the  various 
NRC  waste  disposal  requirements, 
coupled  with  LDR  requirements  would 
minimize  releases  of  chemical 
constituents  from  the  waste  into  the 
groundwater  and  thus  pro\-ide  for 
protection  of  human  health  and  the 
environment.  The  protection  of 
groundwater  against  chemical  releases 
at  LLRWDFs  through  requirements  of 
this  proposed  rulemaking  is  fiirther 
described  below  in  section  v. 

V.  How  is  the  protection  of  ground  water 
against  chemical  release  at  LLRWDFs 
addressed  in  this  proposal? 

Low-level  radioactive  waste  disposal 
facilities  licensed  by  NRC  or  Agreement 
.States  are  not  required  to  do 
groundwater  monitoring  for  chemical 
constituents.  These  facilities,  however, 
require  monitoring  of  groundwater  for 


release  of  radionuclides,  must  report 
any  releases  to  regulatory  agencies,  and 
take  action  to  clean  up  such  releases  if 
of  concern. 

As  discussed  above  in  sections  I-iv, 
low-level  radioactive  waste  disposal 
facility  siting,  design,  operation  and 
closure  are  subject  to  requirements 
comparable  to  those  for  RCRA 
hazardous  waste  disposal  facilities. 
Some  hazardous  waste  disposal 
requirements  are  more  specific  than  the 
low-level  waste  disposal  requirements 
for  the  potential  release  of  chemical 
constituents.  For  example,  under  RCRA, 
a  double  liner  and  leachate  collection 
system,  groundwater  monitoring  for 
chemical  release,  corrective  action,  and 
financial  responsibility  is  necessary  for 
hazardous  waste  disposal.  These 
requirements  are  not  found  in  NRC 
regulations.  NRC  regulations,  however, 
require  ground  water  monitoring, 
corrective  measures,  and  financial 
assurance  for  the  disposal  of  radioactive 
waste.  NRC's  facility  siting  criteria  and 
waste  containerization  restrictions 
provide  similar  outcomes  for  waste 
management  compared  with  EPA's 
requirements  for  a  double  liner  and 
leachate  collection  based  on  our 
discussions  with  NRC  and  Agreement 
States.  Also,  if  the  radiation  hazard 
becomes  a  groundwater  concern,  then 
the  licensed  facility  must  take  corrective 
measures  during  the  operating  life  of  the 
facility  and  closure  and  post-closure 
care  periods.  In  addition,  the  disposal 
facility  must  provide  funds  to  the 
regulatory  agency  overseeing  operations 
of  the  facility  to  State  to  address  such 
concerns  once  the  State  becomes 
responsible  for  the  health  and 
environmental  safety  at  the  facility. 

In  certain  instances,  10  CFR  Part  61 
requirements  are  stricter  (for  example, 
minimizing  water/waste  contact)  thus 
reducing  potential  for  generation  of 
leachate.  Additionally.  NRC  LLW 
disposal  regulations  require  that  the 
waste  be  processed  into  a  form  which 
satisfies  the  detailed  w-aste 
characteristics  and  w-aste  form  criteria 
specified  under  10  CFR  61.  At  a 
minimum,  according  to  10  CFR  61.56(a), 
all  wastes  disposed  at  LLRWDFs  must 
be  processed  into  a  solid  form  or 
packaged  in  absorbent  material  ensuring 
that  liquid  content  of  the  low-level 
waste  is  less  than  1.0%  by  volume 
found  in  10  CFR  61.56(b)(2).  A  series  of 
technical  requirements  for  these  Class  B 
or  C  LLW.  including  compressive 
strength,  leach  resistance, 
biodegradation  resistance  and 
immersion  testing,  is  found  in  the  NRC 
Waste  Form  Technical  Position, 
Revision  1  (January  24,  1991). 


We  have  conducted  technical 
analyses  to  determine  the  possibility  of 
a  chemical  release  at  the  LLRWDFs.  We 
have  also  conducted  a  comparison 
between  the  drinking  water  standards 
and  the  LDR  treatment  standards  (that 
is,  UTS  levels)  to  determine  the 
potential  impact  to  ground  water  in  the 
event  of  a  chemical  release.  Our  finding 
from  both  analyses  indicates  that  the 
potential  for  a  chemical  release  causing 
a  threat  to  the  ground  water  is  not 
significant.  The  analysis  we  conducted 
was  of  the  screening  nature  and  not  all- 
inclusive  for  chemical  constituents.  The 
analysis  was  developed  for  the 
approximately  90  chemical  constituents 
known  to  be  present  in  LLM\V  or 
eligible  NARM  waste  based  on  our 
evaluation  of  the  industry-provided  data 
(  Ref.  10).  The  information  is  further 
limited  to  chemical  constituents  where 
values  exist  for  MCL  and  LDR  treatment 
standards.  From  the  list  of  90  MW 
constituents,  66  have  values  for  MCL 
and  48  have  values  for  UTS.  The 
constituents  lacking  UTS  values  are 
predominantly  pesticides,  but  also 
include  some  chlorinated  solvents  and 
inorganics  (Ref.  7).  We  used  dilution- 
attenuation  factors  (DAFs)  to  allow  for 
the  comparing  of  waste  treatment  levels 
to  ground  water  drinking  values.  The 
use  of  DAFs  reflect  subsurface  transport 
(for  example,  advection  and  dispersion) 
and  fate  (for  example,  sorption  on  solids 
and  precipitation)  phenomena.  DAFs 
were  available  for  44  of  the  constituents, 
with  23  originating  from  the  TC  rule  and 
the  rest  coming  from  HWIR95  proposal. 
We  used  a  DAF  of  100  for  the  TC 
constituents  and  nationally  based  values 
for  non-TC  constituents  from  other 
rulemaking  efforts  (TC  Rule  55  FR 
22684,  June  1.  1990).  We  believe  that 
the  waste  analysis  sample  population  is 
representative  of  the  mixed  waste 
universe,  as  identified  in  the  nuclear 
power  industry-provided  data  ,  and 
represents  the  effectiveness  of  LDR 
treatment  with  regard  to  the  drinking 
water  MCL  benchmark.  Even  though  the 
analysis  is  not  inclusive  for  all 
chemicals,  the  treatment  for  an 
identified  chemical  (for  example, 
incineration  of  benzene)  would  be 
similarly  effective  for  another  similar 
constituent  (styrene). 

A  critical  exemption  condition  under 
this  proposal  requires  that  the  LDR 
treatment  standards  are  met.  This 
requirement  will  reduce  the  chemical 
contents  in  the  waste  to  a  fairly  low 
level.  Once  disposed,  the  likelihood  of 
the  chemical  constituents  to  leach  out  to 
the  ground  water  would  be  substantially 
reduced  due  to  the  protection  provided 
by  treatment  and  the  disposal  system. 
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First,  we  calcniated  what  the  potential 
concentrations  would  be  in  leachate 
released  from  L.DR  treatment  standard 
compliant  hiizardous  waste 
contaminated  by  LLW  or  NARM  at 
LLRWDFs  licensed  by  Uie  NRC  or  an 
Agreement  State,  and  assessed  what  the 
leachate  concentrations  would  be  at 
receptor  wells  in  the  vicinity  of  these 
LLRWDFs.  We  then  compared  the 
drinking  water  standards  with  the 
leachate  concentrations  which  we 
calculated  at  these  receptor  wells,  and 
concluded  that  the  potential  threat  to 
drinking  water  would  be  very  low,  if 
any. 

Our  comparison  between  the  drinking 
water  standard  and  the  leachate 
concentrations  which  we  calculated  for 
all  constituents  shows  that  the  two 
levels  compare  well  (for  75%  of  44 
constituents  the  ratio  is  <1)  (Ref.  7).  For 
eight  out  of  44.  the  ratio  is  less  than  10, 
for  four  constituents  (benzo(a)pyrene, 
ethylene  dibromide. 
hexachlnrohenzene,  and  dioxin).  it  is 
greater  than  10  and  in  the  case  of 
dibromochloropropane,  it  is  greater  than 
10.  but  less  than  200.  However,  based 
on  the  mixed  waste  treatment  practices 
and  the  a\  aildhle  waste  volume  data 
(with  tho  LLMW  generation  rate  of 
108,000  cubic  feet  per  year),  we  believe 
that  these  constituents  with  a  ratio  of 
greater  than  1,  are  not  generally  present 
in  these  LLMW,  and  if  present  the  waste 
volumes  are  small  compared  to  the 
quantities  of  low-level  waste  disposed 
of  in  a  disposal  cell  at  LLRWDFs  (Ref.7). 
Furthermore,  generally,  the  volume  of 
the  containerized,  exempted  (solids 
only)  waste  disposed  at  these  LLRWDFs 
licensed  by  NRC  is  expected  to  be  quite 
small  relative  to  the  total  quantities  of 
contamenzed  LLW  that  would  be 
disposed  in  disposal  cells  at  these 
facilities.  (Ref:  7).  Therefore,  we  believe 
anv  potential  release  would  be  minor. 

We  evaluated  NRC's  LLRWDF  siting, 
disposal  unit  engineering  design, 
containenzation  requirement,  and  post- 
closure  carp  practices,  NRC  siting 
regulatiiins  require  that  the  disposal  site 
provides  long  term  stability  and  waste 
isolation.  Final  cover  requires  capping 
of  a  disposal  unit  such  that  infiltration 
of  rain  water  and  contact  of  waste  with 
infiltrated  water  is  minimal.  The  final 
cover  system,  consisting  of  compacted 
clay,  high  density  polyethylene  layer, 
and  d  vegetative  layer  would  reduce 
entry  of  water  into  the  disposal  unit. 
The  requirement  for  containerization  of 
the  waste  also  controls  the  potential  for 
waste/liquid  contact  and  subsequent 
leachate  production.  In  addition,  the 
landfill  bottom  design  promotes  short 
liquid' waste  residence  time.  Thus,  the 
contact  of  liquid  with  the  waste  would 


be  minimal  and  that  would  act  to 
minimize  any  hazardous  constituent 
concentration  in  the  leachate  (and 
hydraulic  head — a  function  of  the 
presence  of  a  water  column  and  its 
thickness).  These  requirements 
significantly  reduce  the  likelihood  for 
potential  leachate  generation  at 
LLRWDFs  licensed  by  the  NRC  or 
Agreement  States, 

These  findings  and  the  technical 
analysis  discussed  above  led  us  to 
conclude  that  in  the  unlikely  event  of  a 
chemical  release,  subsequent 
groundwater  contamination  is  not  likely 
to  be  of  significant  concern.  To  further 
verif\'  our  analyses,  we  discussed  with 
state  regulators,  in  states  where  the 
LLRWDFs  are  located,  regarding  anv 
past  releases  from  the  existing 
LLRWDFs.  Based  on  our  investigation, 
we  understand  that  there  have  been  no 
releases  of  radionuclides,  above  the 
regulatory  limits,  detected  in  the  ground 
water  at  offsite,  commercial  LLRWDFs 
since  10  CFR  61  has  been  promulgated 
in  1982.  The  LLRWDFs  that  were 
operational  at  that  time  were  required  to 
be  upgraded  to  meet  these  regulations. 
Since  then,  the  two  low-level  waste 
disposal  facilities  at  Richland.  WA  and 
Barnwell,  SC  (that  were  operating  before 
the  promulgation  of  the  NRC  regulations 
at  10  CFR  61)  have  been  retrofitted,  and 
their  licenses  have  been  amended 
pursuant  to  10  CFR  61  required 
standards.  In  conclusion,  we  believe 
that  the  disposal  of  LLMW,  meeting 
LDR  treatment  standards,  in  NRC  or 
Agreement  State  licensed  LLRWDFs 
will  not  pose  a  threat  to  ground  water 
and  cause  concern  for  health  risks.  We 
recognize  that  some  members  of  the 
public  may  still  be  concerned  about 
potential  chemical  releases  at 
LLRWDFs.  Therefore,  we  are  soliciting 
comments  on  whether  we  need  to 
consider,  as  a  condition  for  the 
exemption,  groundwater  monitoring  for 
chemical  releases.  We  are  also 
requesting  groundwater  monitoring  data 
from  LLRWDFs. 

vi.  Why  would  corrective  measures  and 
financial  responsibility  provisions 
beyond  those  under  10  CFR  61  be 
unnecessary? 

We  believe  NRC's  waste  form 
requirements  and  low-level  waste 
disposal  cell  design  and  capping 
requirements  in  combination  with  the 
condition  that  the  waste  meet  LDR 
treatment  standards  will  minimize 
water  entry,  leachate  generation,  and 
releases.  Also,  NRC  requires  corrective 
measures  to  address  groundwater 
contamination  if  of  concern.  In  the 
event  of  a  release,  based  on  our 
discussion  with  an  Agreement  State,  we 


understand  that  both  the  radioactive 
and  chemical  components  would  be 
remediated  because  they  are  mixed 
together.  This  is  especially  true  if  the 
concentrations  exceed  regulatory  limits 
such  as  safe  drinking  water  levels  or 
other  alternate  levels.  Therefore,  we 
believe  that  the  Agreement  States  would 
also  require  a  facility  during  active  life, 
closure,  and  post  closure  phase  to  be 
responsive  to  releases  and  subsequent 
health  concerns  related  to  chemical 
constituents.  Hence,  a  "corrective 
action"  requirement  similar  to  that 
required  under  RCRA  Subtitle  C  is  not 
necessary. 

With  regard  to  remediation.  NRC's 
requirements  for  reporting  and  taking 
corrective  measures  for  radiological 
releases  (including  mixed  waste  for  the 
hazardous  constituents)  specifv  that  a 
NRC-licensed  facility  respond  to  and 
institute  remedial  action  for  a  release  of 
radioactive  v.-aste.  Also,  in  in  CFR 
61.53(b)  a  LLRWDF  is  required  to  have 
plans  for  taking  corrective  measures. 
When  promulgating  the  exemption  from 
RCRjA  Subtitle  C  for  petroleum 
contaminated  media  and  debris.  EPA 
determined  that  subjecting 
contaminated  media  to  RCRA  C-based 
corrective  action  was  not  appropriate  or 
necessary  because  an  alternative 
regulatory  program  (RCRA  Subtitle  1) 
would  provide  the  requisite  degree  of 
protection  to  human  health  and  the 
environment  (55  FR  11836),  Our 
proposal  to  exempt  LLRWDFs  that 
accept  exempted  waste  for  disposal 
from  RCRA  corrective  action 
requirements  is  similar  to  the  petroleum 
contaminated  media  exemption.  Based 
on  our  review  of  NRC  corrective 
requirements  for  potential  radiological 
releases,  including  mixed  waste,  we 
believe  that  those  NRC  requirements  for 
addressing  releases  associated  with 
mixed  waste  are  adequate.  The 
likelihood  of  a  potential  chemical 
release  after  the  disposal  of  relatively 
small  quantities  of  RCRA-exempted 
waste  (especially  containing  hazardous 
constituents  at  or  below  the  LDR 
treatment  levels)  of  verv  low- 
concentration  is  negligible  (based  on  our 
UTS/MCL  comparison)  (Ref  7).  We. 
therefore,  would  expect  imposition  of 
RCRA  Subtitle  C-type  corrective  action 
to  be  unnecessary. 

With  regard  to  financial  assurance, 
the  LLRWDFs  are  financially 
responsible  for  clean  up  of  groundwater 
during  operations,  if  it  poses  a  health 
threat.  In  addition.  10  CFR  61  requires 
LLRWDFs  to  establish  financial 
assurance  that  will  provide  funding  for 
closure  and  post-closure  care.  The  NRC 
or  Agreement  States  are  unlikelv  to 
require  clean  up  of  radionuclides  alone 
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in  the  event  of  mixed  waste 
contamination.  Therefore,  we  do  not 
believe  that  additional  RCRA-like 
financial  assurance  is  necessary  to 
address  the  unlikely  event  of  chemical 
contamination  of  groundwater  resulting 
from  disposal  of  the  exempted  waste  at 
LLRWDFs. 

In  addition  to  the  NRC-required 
corrective  measures  pursued  by  the 
LLRVVDF  or  the  Agreomont  State,  we 
retain  our  broad  RCR.-\  authority, 
specifically,  under  RCRA  7003. "Under 
this  authority,  we  can  bring  suit  and 
require  the  responsible  party(ies)  to  take 
necessary  action.  And,  under  40  CFR 
302.4.  we  have  independent  response 
authority  under  CERCLA.  if  a  release  of 
a  hazardous  substance  is  in  excess  of  a 
"reportable  quantity." 

\Ve  request  comment  on  whether  for 
anv  reason  under  this  conditional 
exemption,  we  should  require 
LLRWDFs  to  provide  RCRA-like 
financial  assurance  for  cleanup  of  RCRA 
hazardous  constituents. 

vii  What  are  the  uncertainties  of  our 
technical  analysis? 

This  section  identifies  the  primary 

sources  of  uncertainty  associated  with 
the  comparative  and  technical  analysis 
described  above,  and  qualitatively 
describes  how  each  may  influence  the 
results  of  these  analyses.  Sources  of 
uncertainty  identified  in  our  analyses 
include  the  following: 

•  Much  of  the  data  that  we  used  to 
assess  the  protectiveness  of  radioactive 
waste  disposal  regulations  of  NRC  and 
EPA  regulations  for  hazardous  waste 
landfills  were  not  directly  measured. 
For  example,  we  relied  on  existing 
reports  and  waste  surve>'s;  no 
independent  field  study  supported  the 
technical  work.  Some  of  the  most 
important  and  sensitive  parameters 
which  we  considered  in  our  analyses 
mclude  those  that  describe  waste 
composition;  waste  management 
practices;  and  site  characteristics.  While 
not  specificallv  addressed  in  our 
technical  approach,  the  parameters  and 
exposures  considered  include 
phvsiologic  and  behavioral  exposure 
characteristics  of  the  receptors:  the 
physical,  chemical,  and  biochemical 
properties  of  the  hazardous  waste 
contaminants;  and  toxicological  effects 
indirectly  factored  in  using  MCL  and 
DAF  benchmarks. 

•  EPA  did  not  ha\'e  chemical 
constituent  groundwater  monitoring 
data  from  wells  surrounding  LLRW'DFs. 
This  information  would  help  us  to 
assess  whether  chemic:al  constituent 
releases  have  occurred  at  these  facilities. 
While  information  was  available  on 
radioactive  constituents,  the  lack  of 


chemical  data  results  in  the  inability  to 
evaluate  the  relationship  for  fate  and 
transport  and  the  potential  risk  to 
receptors  for  all  possible  constituent 
combinations.  For  example,  chemical 
constituents  present  could  be  either 
more  or  less  mobile  than  the  radioactive 
constituents  present,  resulting  in  either 
an  over-or  underestimation  of  chemical 
hazards. 

•  LDR  treatment  to  ground  water 
protectiveness  was  of  the  screening 
nature  and  not  all-inclusive.  The 
information  is  limited  to  chemical 
constituents  where  values  exist  for 
MCL,  LDR  treatment  standards,  and 
DAFs.  The  gaps  in  this  data  for  where 
an  MCL,  UTS,  or  DAF  does  not  exist 
may  result  in  either  an  overestimation 
or  underestimation  of  the  potential 
chemical  hazard  to  receptors. 

•  We  did  not  conduct  a  quantitative 
risk-based  analysis  geared  to  the  sites 
where  disposal  may  occur.  We  also  did 
not  quantitatively  estimate  the  risk  of 
developing  cancer  from  the  potential 
exposure  to  chemical  contaminants  in 
the  waste.  The  lack  of  a  quantitative  risk 
analysis  leads  to  sources  of  uncertainty 
in  assessing  the  most  sensitive  potential 
toxicological  effects,  exposure  routes, 
and  constituents  of  concern  within  the 
waste.  While  our  analysis  did  factor  in 
site-specific  data,  we  did  not  address 
future  siting  of  LLRWDFs  because  of  the 
difficulty  of  siting  new  facilities  as  seen 
in  recent  site  rejections  (for  example. 
Ward  Valley  in  CA.  Nebraska  site).  As 

a  result,  our  technical  analyses  might 
overestimate  or  imderestimate  the 
potential  chemical  hazard  to  receptors. 

•  The  technical  analysis  did  not 
specifically  assess  risks  to  sensitive 
subpopulations  and  environments.  The 
likelihood  that  landfills  are  located  in 
certain  en\'ironmental  areas  where 
constituents  might  move  significantly 
with  groundwater  is  uncertain.  The 
waste  treatment,  packaging,  waste  form 
requirement,  and  the  existence  of 
pbvsicochemical  limitations  (e.g., 
interactions  between  contaminants  and 
aquifer  material),  biological  and 
chemical  degradabilit\- of  other 
constituents  that  may  be  present  (e.g., 
sandy  or  other  porous  soils),  soil  organic 
matter  and  clay  content,  soil  exchange 
capacity,  dissolved  organics  or  organic 
acids  in  the  groundwater,  competing 
cations,  changes  in  soil  environmental 
conditions  such  as  organic  waste  matrix. 
pH.  redox  potential  or  soil  solution 
composition  over  time,  and  other 
phvsical  and  chemical  characteristics  of 
the  ground  water  and  geological 
medium,  might  significantly  increase/ 
decrease  the  mobility  of  chemical 
constituents  in  groundwater  in  the  short 


term  (seasonal  variation)  as  well  as  long 
term  (for  example  10,000  years). 

•  The  likelihood  that  the  NRC 
licensing  process  will  apply  more 
stringent  groundwater  protection 
requirements  and  criteria  to  mitigate 
radiological  releases  to  the  groundwater 
is  given.  With  regard  to  mitigating 
chemical  releases  to  the  groundwater,  if 
any,  by  the  licensing  agency  we 
understand  that  the  licensing  agency 
would  require  remediation  of 
radioactive  material  in  groundwater  and 
work  with  any  other  regulator}' 
authorities  to  ensure  that  non- 
radioactive material  contamination  is 
also  addressed. 

•  The  extent  to  which  State 
requirements  will  address  some  of  the 
key  landfill  design  factors  discussed 
above  is  uncertain. 

There  are  potentially  significant 
uncertainties  regarding  whether  and 
how  exposure  will  occur.  Also,  our 
comparison  between  land  disposal 
regulations  for  NRC  and  EPA  presents 
simplifications  of  reality.  The  different 
approaches  used  by  the  two  programs 
lead  to  a  certain  degree  of  uncertainty  in 
making  the  comparative  analyses  used 
in  this  study.  In  addition,  the  variations 
in  site-specific  conditions  and 
implementation  of  the  permit/license 
are  virtually  impossible  to  completely 
account  for  when  determining 
protection  of  human  health  and  the 
environment.  The  comparison  was 
intended  to  approximate  real -world 
conditions  and  processes,  and  their 
relationships.  Because  of  the  nature  of 
our  technical  approach,  the  analysis  we 
have  pursued  for  this  proposal  did  not 
include  all  parameters  or  equations 
commonly  seen  in  a  detailed  risk-based 
modeling  approach.  Consequently,  the 
technical  approach  was  based  on 
various  assumptions  and 
simplifications,  and  as  a  whole  could 
result  in  either  an  overestimation  or 
underestimation  of  the  potential 
comparative  protectiveness  between  the 
EPA  hazardous  waste  and  NRC  LLW 
disposal  systems. 

3.  What  Did  We  Conclude  From  our 
Technical  Analyses? 

We  evaluated  NRCs  LLRWDF  siting, 
disposal  unit  engineering  design, 
containerization  requirement,  and  post- 
closure  care  practices.  We  found  that  as 
a  whole  these  attributes  provide 
comparable  protection  to  that  provided 
by  a  RCRA  hazardous  waste  landfill. 
NRC  siting  regulations  require  that  the 
disposal  site  provides  long  term  stability 
and  waste  isolation.  Final  cover  requires 
capping  of  a  disposal  unit  such  that 
infiltration  of  rain  water  and  contact  of 
waste  with  infiltrated  water  is  minimal. 
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The  final  cover  system,  consisting  of 
compacted  clay,  high  density 
polyethylene  laver.  and  an 
evapotranspiration  (that  is,  evaporation 
of  water  from  top  layers  of  cover  and 
water  removal  bv  vegetation  used  as  an 
integral  part  nl  the  final  cover)  rate 
t;reater  than  the  rate  of  precipitation 
would  all  but  eliminate  the  entry  of 
water  into  the  disposal  unit.  The 
requirement  for  containerization  of  the 
waste  also  limits  the  potential  for  waste/ 
liquid  contact  and  subsequent  leachate 
production.  In  addition,  the  landfdl 
bottom  design  prcjmotes  short  liquid/ 
waste  residence  time;  thus,  the  contact 
of  liquid  with  the  waste  would  be 
mmimal.  minimizing  hazardous 
constituent  c(mcentration  in  the 
leachate  and  hydraulic  head  (a  function 
of  the  presence  of  a  water  column  and 
its  thickness).  At  the  NRC  or  Agreement 
State  regulated  facilities,  the  likelihood 
of  water  and  waste  contact  is  highly 
unlikely  and  therefore,  potential  for 
leachate  generation  is  significantly 
reduced,  thus  mitigating  the  need  for  a 
liner  and  leachate  collection.  We  found 
many  similarities  between  the  two 
programs  (Ref.  7): 

•  Locational  requirements  for  siting 
of  disposal  units: 

•  Prohibition  on  the  disposal  of  free 
liquids; 

•  Treatment  of  waste  to  reduce  health 
hazards; 

•  Disposal  of  waste  in  an  engineered 
landfill;  and 

•  Extended  period  of  institutional 
control. 

There  were  a  few  differences  between 
the  two  programs: 

•  Hazardous  waste  landfills  must 
have  a  liner  and  leachate  collection, 
while  AEA  only  requires  leachate 
collection: 

•  Most  low-level  waste  disposal  can 
only  occur  as  containerized  waste  (in 
containers  with  a  structural  integrity  of 
100-300  years),  while  hazardous  waste 
disposal  does  not  specif\'  containers, 
although  the  liner  could  be  viewed  as  a 
form  of  containerization; 

•  Since  hazardous  waste  disposal 
regulations  do  not  require 
containerization  of  solid  waste,  the 
potential  for  particulate  emissions 
exists;  and 

•  NRC-requires  institutional  control 
for  a  minimum  of  one  hundred  years 
under  State  control:  while  EPA-requires 
post  closure  care  for  ,30  vears. 

in  addition,  the  adoption  and 
enforcement  of  both  the  EPA  and  NRC 
regulations  by  the  States  tends  to  make 
the  State  programs  under  both  EPA  and 
N'RC  more  protective  than  the  Federal 
requirements.  States  generally  consider 
site-specific  concerns  (such  as  sensitive 


populations  or  the  local  economy)  in  the 
design  of  their  regulations  and  the 
implementation  of  the  state  programs. 

States  may  also  consider  site-specific 
concerns  such  as  protection  of  surface 
water,  wetlands  or  endangered  species. 
Thus,  a  State  program  may  be  more 
stringent  than  the  RCRA  federal 
program  or  less  stringent  (depending  on 
the  site  performance  assessment)  as 
allowed  under  the  NRC.  As  part  of  the 
State-implemented  conditional 
exemption,  a  State  may  require 
groundwater  monitoring  for  potential 
chemical  releases  or  inspect  the 
LLRVVDF-generated  groundwater 
monitoring  data  for  detecting  releases  of 
radionuclides  and  use  this  information 
as  a  surrogate  or  indicator  for  releases  of 
hazardous  constituents  with  similar  fate 
and  transport  characteristics. 

In  conclusion,  even  though  EPA  and 
NRC  waste  disposal  regulations  follow 
different  approaches,  we  believe  that 
both  ultimately  achieve  a  high  level  of 
protection. 

H.  Key  Stakeholder  Issue 

In  1995,  we  published  in  the  Federal 
Register,  a  notice  of  proposed 
rulemaking  (referred  to  as  the  HVVIR95). 
which,  among  other  things,  requested 
comments  on  several  options  for 
conditional  exemption  from  RCRA 
Subtitle  C  management  requirements 
(60  FR  66344:  December  21,  1995).  One 
option  we  suggested  (60  FR  66344. 
66400-66401)  would  have  exempted 
mixed  waste  fi-om  Subtitle  C  hazardous 
waste  dispasal  regulations  if  they  were 
treated  to  meet  risk-based  chemical 
constituent  concentration  levels  and 
were  managed  in  disposal  facilities 
subject  to  controls  imposed  under  the 
AEA.  In  response  to  the  HWIR95 
proposal,  the  Department  of  Energy 
(DOE)  submitted  alternative  proposals 
for  our  consideration,  which  would 
have  allowed  certain  treated  mixed 
wastes  generated  by  DOE  to  be 
conditionally  exempted  from  RCRA 
Subtitle  C  hazardous  waste  disposal 
requirements,  if  such  mixed  wastes 
were  disposed  in  a  DOE  self-regulated 
LLRWDF.  Several  State  RCRA  Agencies 
and  Attorneys'  General  expressed 
concern  over  DOE's  proposals,  and  also 
were  opposed  extending  the  HVVIR95 
risk-based  exit  levels  to  DOE  mixed 
waste  (see  public  comment  in  RCRA 
docket  in  response  to  the  HVVIR95 
proposal-Ref.  15).  In  particular.  States 
were  concerned  that  they  would  no 
longer  have  regulatory  jurisdiction  over 
DOE's  RCRA-exempted  radioactive 
waste  once  the  wastes  are  disposed  in 
DOE's  self-regulated  LLRWDF.  We 
encouraged  DOE  to  work  with  the  States 
to  resolve  this  issue,  since  States  would 


be  the  implementing  agencies  of  a 
proposed  RCRA  exemption  in  most 
cases.  The  States  and  DOE  held 
discussions  over  a  period  of  one  year 
without  reaching  a  resolution.  DOE  has 
subsequently  suspended  the  alternative 
proposals  it  had  submitted.  DOE  has 
also  been  working  with  the  States  to 
discuss  its  LLMW  disposal  options  and 
plan  LLMW  disposal  capacities  The 
planning  of  DOE's  LLMW  disposal 
facilities  would  eventually  provide  DOE 
with  relief  to  its  LLMW  disposal 
dilemma. 

Given  that  the  issue  between  the 
States  and  DOE  was  not  resolved,  we 
tried  in  this  proposal  to  provide  some 
regulator)^  relief  to  DOE  for  its  LLMW 
while  respecting  the  States'  need  to 
retain  oversight  of  DOE  generated 
LLMW.  We  are.  therefore,  proposing  to 
allow  the  exemption  to  be  applicable  to 
all  generators  of  LLMW  or  eligible 
NARM  including  DOE.  However,  we 
limited  the  disposal  of  the  RCR.\- 
exempted  waste  to  only  those  LLRWDFs 
licensed  and  regulated  bv  NRC  or 
Agreement  State.  In  this  way.  DOE 
could  utilize  the  conditional  exemption 
for  disposal  while  the  NRC  or 
Agreement  State  radioactive  material 
control  programs  would  retain  the 
oversight  of  the  RCRA-exempted  waste. 
In  addition,  commercial  LLRWDFs  have 
indicated  that  they  would  be  willing  to 
consider  accepting  DOE  conditionally 
exempt  waste  for  disposal,  if  such 
acceptance  does  not  conflict  with  their 
agreement  with  the  State  low-level 
waste  compacts. 

VII.  Regulatory  Impacts 

We  anticipate  that  implementation  of 
this  rule  will  result  in  incremental 
benefits  (from  cost  savings  and  risk 
reductions)  and  some  incremental  costs. 
These  costs  are  expected  to  be  much 
smaller  than  the  overall  benefits  of  the 
rule.  (Ref  14  and  17.) 

We  have  based  our  assessment  on  the 
best  data  available;  full  references  and 
details  are  available  in  the  Regulatory 
Impact  Analysis  which  accompanies 
today's  proposal.  We  have  also  assumed 
that  generators  will  be  willing  and  able 
to  dispose  of  their  waste  in  LLRWDFs, 
within  the  scope  of  existing  limitations 
on  capacity  and  acceptance  criteria. 

Significant  uncertainties  make  it 
unusually  difficult  to  estimate  the 
impacts  of  this  rulemaking.  In  addition 
to  uncertainties  about  the  quantities  of 
LLMW  generated  in  the  U.S.  there  are 
also  questions  about  the  eventual ' 
disposition  of  these  wastes.  Although 
this  rulemaking  creates  opportunities 
for  disposal  of  much  of  this  waste,  these 
opportunities  also  depend  on  as-vet 
undetermined  action  by  State  regulatory 
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agencies,  LLRVV  disposal  facilities,  and 
the  generators  themselves.  These 
uncertainties  and  assumptions, 
however,  do  not  affect  the  Agency's 
assessment  of  positive  net  benefits 
stemming  from  this  rule;  they  only 
affect  the  magnitude  of  that  net  be'nefit. 
To  the  extent  that  any  generators  can 
take  advantage  of  storage  or  disposal 
provisions  of  this  proposal,  net  benefits 
will  accrue. 

Sections  A  and  B  below  provide 
further  detail  on  benefits  and  costs 
associated  with  this  rule;  Section  C 
addresses  economic  impacts.  We  base 
assessment  of  benefits  and  costs  on  a 
comparison  of  waste  management  after 
implementation  of  this  proposal  as  a 
final  rule  compared  with  waste 
management  in  the  absence  of  this  rule. 

A.  What  Are  the  Regulatory'  Benefits  of 
This  Rule? 

In  1990.  EPA.  NRC  and  the  Oak  Ridge 
National  Laboratory  conducted  a  survey 
of  commercially  generated  low-level 
mixed  waste  fRef.  8].  A  report  of  the 
survey  findings  was  published  in  1992 
under  the  title:  National  Profile  on 
Commercially  Generated  Low-Level 
Radioactive  Mixed  Waste.  As  stated  in 
the  Executive  Summarv  "The  *    *    * 
objective  of  the  work  was  to  compile  a 
national  profile  on  the  volumes, 
characteristics,  and  treatability  of 
commercially  generated  low-level 
mixed  waste  *    *    *  by  major  facility 
categories  *   *   *  [including]  academic, 
industrial,  medical,  and  *   *   * 
government  facilities  and  nuclear 
utilities."  Based  on  this  research,  and 
site  visits  in  1998  (see  docket  to  ANPR), 
we  believe  that  there  are  a  number  of 
LLMW  generators,  who  could  benefit 
from  this  proposed  regulatory  relief. 
Based  on  the  1992  Study  (which  was 
weighted  to  develop  a  statistically  valid 
estimate  of  the  nation)  we  estimated  that 
the  national  generation  rate  of  mixed 
waste  was  108.000  cubic  feet  per  year 
and  that  4.000  cubic  feet  of  mixed  waste 
was  in  storage  for  various  reasons.  (Ref. 
14  and  17.)  Nuclear  utilities  accounted 
for  roughly  10  percent  of  the  total 
commercially  generated  LLMW  volume 
in  the  United  States.  "The  industrial 
category  was  estimated  to  be  the  largest 
generator  and  accumulator  of  mixed 
waste,  with  over  36%  of  the  generation 
and  nearly  57%  of  the  storage,  of  the 
total  mixed  waste  in  the  United  States 
in  1990."  (Ref,  8.  p.  40).  Based  on  our 
discussions  with  the  regulated 
community,  we  understand  that 
commercial  generators  of  LLMW  have 
taken  a  number  of  steps,  including 
pollution  prevention,  waste 
minimization,  and  source  reduction 
(such  as  using  water-based  scintillation 


cocktails  as  opposed  to  the  solvent- 
based  formulations),  to  reduce 
quantities  of  LLMW  they  generate.  Also, 
nuclear  power  plants  have  instituted 
steps  for  controlling  the  use  of  organic 
solvents  (for  example,  establishing 
procedures  to  track  quantities  of  organic 
solvents  purchased,  used,  and  left  over/ 
discarded).  Therefore,  despite  industrial 
growth  over  the  intervening  years,  we 
believe  that  the  LLMW  volumes 
generated  today  would  not  be  much 
different  from  those  reported  in  1992. 
Some  federal  facilities  also  generate 
LLMW.  The  total  volume  of  LLMW 
generated  annually  by  DOE  facilities  far 
exceeds  the  volume  generated  by  the 
commercial  sector. 

Benefits  from  this  rule  may  accrue  in 
the  following  areas: 

•  Permitting  cost  savings:  Those 
generators  needing  RCRA  permits  only 
for  storage  or  treatment  of  their  mixed 
wastes  will  save  these  permitting  costs 
and  associated  corrective  action  costs. 

•  Decay  in  Storage  cost  savings:  The 
rule  would  allow  facilities  to  store 
certain  wastes  while  their  radioactivity 
decays.  These  wastes  could  then  be 
treated  and  disposed  as  hazardous 
waste,  which  is  less  expensive  than 
LLMW  treatment  and  disposal.  EPA 
estimates  aggregate  cost  savings  from 
these  waste  streams  will  be  between 
$800,000  and  $2,600,000  per  year. 

•  Other  disposal  cost  savings:  This 
rule  would  facilitate  disposal  of  wastes 
in  LLRWDFs.  possibly  saving  between 
$100,000  and  $800,000  each  year.  EPA 
has  not  estimated  savings  resulting  from 
reduced  storage  costs. 

•  Other  cost  savings:  Generators  of 
mixed  waste  and  Federal/state  RCRA 
regulating  agencies  are  expected  to  save 
administrative  burden  and  costs  because 
of  this  regulatory  relief 

•  Risk  Reductions:  EPA  anticipates 
that  generators  will  take  advantage  of 
relaxed  storage  restrictions  to  allow 
certain  LLMW  to  undergo  decay  in 
storage.  NRC  or  Agreement  State 
approves  this  process  which  allows 
certain  short-lived  radionuclides  in 
these  wastes  to  decay.  The  remaining 
decayed  waste  no  longer  meets  the 
definition  of  radioactive  under  the  AEA. 
Since  EPA  does  not  expect  these  wastes 
to  be  treated  or  handled  during  the 
radioactive  decay  process,  waste 
handlers  in  treatment  and  transportation 
will  not  be  exposed  to  this  radioactivity. 
This  decrease  in  exposure  translates  to 
an  unquantified  risk  reduction, 
attributable  to  the  relaxed  RCRA  storage 
restrictions  in  this  proposed  rule. 

DOE  may  also  save  on  transportation 
and  disposal  costs,  to  the  extent  that 
they  choose  to  meet  the  conditions  for 
exemption  and  dispose  of  wastes  in 


commercial  disposal  facilities  licensed 
by  NRC  or  an  Agreement  State.  DOE 
would  not  gain  permitting  or  storage 
cost  savings,  since  these  regulations  do 
not  currently  apply  to  DOE  facilities, 

B.  What  Are  the  Costs  of  This  Rule? 

Generators,  who  are  not  meeting 
regulatory  requirements  for  disposal, 
may  incur  some  increased  spending  for 
treatment  and  disposal  relative  to  their 
current  costs  under  RCRA  hazardous 
waste  management  if  this  rule  is 
implemented,  but  not  relative  to  costs  of 
meeting  existing  RCRA  Subtitle  C 
regulations.  This  is  because  this  rule 
will  open  up  disposal  capacity  for 
wastes  which  currently  do  not  meet  the 
waste  acceptance  criteria  of  the  existing 
LLMW  disposal  facility.  Without  this 
rulemaking,  these  legacy  wastes  might 
simply  continue  to  be  stored  on  site 
indefinitely,  leaving  the  generators  in 
violation  of  RCRA  permit  requirements. 
These  generators  would  incur  not  only 
storage  costs,  but  costs  associated  with 
being  in  violation  of  RCRA. 

Generators  taking  advantage  of  disposal 
exemptions  will  incar  costs  to  meet 
notification  conditions.  EPA  has  not 
quantitatively  estimated  costs  of  compliance 
with  these  notification  conditions;  but 
expects  these  costs  to  be  smaller  than  the 
administrative  cost  savings  that  accrue  to 
generators  under  this  proposed  rulemaking. 

Under  this  rule,  there  will  also  be  some 
increased  costs  to  EPA  and  state 
agencies  overseeing  management  of 
mixed  wastes.  We  expect  these  entities 
to  incur  costs  associated  with 
notification  conditions  for  generators/ 
treaters  of  LLMW  (that  meets  the  LDR 
treatment  standards);  sending  their 
waste  for  disposal  at  LLRWDFs  and 
related  implementation  costs.  This  will 
result  in  a  small  increase  in  costs  for 
these  regulating  bureaus.  As  a  whole, 
costs  to  EPA  and  state  agencies  are 
likely  to  be  far  lower,  since  these 
regulatory  agencies  will  have  reduced 
administrative  costs  as  noted  in  section 
A  above. 

C.  What  Are  the  Economic  Impacts  of 
This  Rule? 

By  allowing  LLMW  to  be  disposed  as 
LLW,  this  rule  may  have  impacts  on  the 
national  market  for  disposal  of  LLW, 
although  we  have  not  specifically 
modeled  these  impacts.  The  larger  the 
volume  to  be  added  to  the  disposal 
market,  the  greater  the  effects  are  likely 
to  be.  The  largest  volumes  of  LLMW 
potentially  to  be  disposed  at  commercial 
LLRWDFs  are  those  generated  by  the 
Department  of  Energy,  including  wastes 
from  site  cleanup/remediation  activities. 

Overall,  we  expect  aggregate 
economic  impacts  to  be  positive  for  all 
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LLMVV  generators  and  LLW  disposal 
facilities.  Some  generators  may  find 
increased  costs  for  treating  and 

disposing  of  wastes  which  were 
previously  stranded  on-site;  without  the 
rule,  these  facilities  would  incur 
permitting  costs,  continuing  storage 
costs,  and  potentially  the  costs  of  being 
in  violation  of  RCRA.  The  only  possible 
negative  impact  may  fall  upon  the  single 
mixed  waste  disposal  facility  which 
currently  accepts  some  LLMW  for 
disposal.  By  allowing  LLRVVDFs  to 
dispose  of  the  LLMVV  that  meets  Land 
Disposal  Restrictions,  this  rule  will 
introduce  some  competition  into  the 
market  for  disposal  of  LLMVV  Most  of 
the  wastes  affected  by  this  proposed 
rule,  however,  are  unlikely  to  have  been 
disposed  at  the  existing  facility  (see  the 
Regulatory  Impact  .-Vnalysis  for 
complete  explanation.  Ref.  14  and  17). 

Vin.  state  Authorization 

As  of  December  1998,  a  total  of  40 
states  and  one  territory  were  authorized 
for  implementing  RC^R.^  mixed  waste 
regulations,  in  States  (and  territories) 
that  have  not  received  final 
authorization  to  implement  the  RCRA 
program,  the  final  rule  would  apply 
upon  the  effective  date.  Since  this  rule 
IS  not  being  promulgated  under  HSWA 
statutory  authority,  it  would  not  apply 
under  RCR.\  in  .States  with  final 
authorization  until  those  States  amend 
their  laws  and  become  authorized  for  it. 
Moreover,  because  this  rule  will  likely 
be  considered  less  stringent  than  the 
current  RCRA  program  (since  the 
proposed  rulemaking  suggests  some 
additional  flexibility  for  disposal  or 
permitting).  States  will  not  be  required 
ti)  adopt  it. 

We,  however,  encourage  States  to 
adopt  this  conditional  exemption.  The 
conditional  exemption  provides  a 
regulatory  enforcement  mechanism  for 
States  to  bring  against  generators  who 
may  be  out  of  compliance  with  the 
conditions.  Under  this  regulatory 
framework.  States  would  retain  their 
regulatory  oversight  and  RCRA 
enforceability  provisions  over  the  non- 
compliant  claimant.  A  LLMW  generator 
not  meeting  the  conditions  for 
exemption  from  hazardous  waste 
storage  requirements  and  those  for 
exemption  from  the  definition  of 
hazardous  waste  when  LLMVV  disposal 
occurs  at  LLRVVDFs  licensed  by  the  NRC 
or  an  ,\greement  State  may  be  subject  to 
the  penalties  under  the  RCRA  hazardous 
waste  enforcement  program. 

If  States  where  LLRVVDFs  licensed  by 
the  NRC  are  located  (for  example.  South 
Carolina,  Utah,  and  Washington)  have 
concerns  regarding  post-disposal 
releases  of  hazardous  constituents  in 


LLMW.  these  States  could  address  these 
concerns  when  adopting  this  rule.  (See 
Section  3009  of  RCRA.)  A  State  may  add 
a  requirement  for  ground  water 
monitoring  for  potential  chemical 
releases,  or  use  the  LLRWDF-generated 
groundwater  monitoring  data  for  release 
of  radionuclides  as  surrogate  or 
indicator  data  for  releases  of  hazardous 
constituents  with  similar  fate  and 
transport  characteristics, 

EX.  Relationship  With  Other  RCRA  and 
Environmental  Programs 

A.  What  is  the  Relationship  of  This 
Proposal  With  Other  RCRA  Regulatory 
Programs? 

Below,  we  discuss  how  this  proposed 
rule  would  affect  other  relevant  RCRA 
regulatory  programs. 

1.  Does  This  Proposal  Change  How  You 
Determine  if  a  Waste  is  Hazardous? 

No,  the  proposed  rule  is  a  conditional 
exemption  from  the  RCRA  definition  of 
hazardous  waste.  It  does  not  change  the 
general  requirements  to  determine  if  a 
waste  is  hazardous.  Under  current 
RCRA  regulations,  if  you  generate  a 
solid  waste,  you  must  first  determine  if 
it  is  a  hazardous  waste  as  outlined  in  40 
CFR  262.11,  Hazardous  Waste 
Determination.  A  generator  of  LLMVV 
must  also  determine  if  the  waste  is 
excluded  from  regulation  under  40  CFR 
261,4,  Exclusions.  Next,  a  generator 
must  determine  whether  the  waste 
meets  the  regulatory  description  for  a 
listed  hazardous  waste  in  subpart  D  of 
part  261,  Lists  of  Hazardous  Wastes.  If 
the  waste  is  not  a  listed  hazardous 
waste,  the  generator  must  then 
determine  if  the  waste  exhibits  a 
characteristic  defined  in  subpart  C  of 
part  261. 

LLMW  that  meets  the  LDR  definition 
of  non-wastewaters  and  exhibits  toxicity 
characteristic  must  be  treated  to  meet 
the  LDR  treatment  standards  and 
decharacterized  to  meet  the  TC 
regulatory  limits  at  §  261.24  before  it 
can  exit  RCRA  Subtitle  C  and  be 
disposed  of  as  a  nonhazardous  solid 
waste.  Under  the  proposed  conditional 
exemption  addressing  disposal  of 
LLMW,  LLMW  that  is  a  TC  waste  must 
be  treated  to  meet  the  LDR  treatment 
standards,  but  not  the  TC  regulatory 
limit  in  instances  where  the  TC  limit  is 
lower  than  the  LDR  treatment  level. 

2.  Can  a  LLMW  or  Eligible  NARM  be  a 
Non-Hazardous  Waste  Under  this 
Proposal? 

LLMW  or  eligible  NARM  meeting  the 
LDR  treatment  standards  in  a  "pure 
untreated  form"  (that  is,  as  generated 
waste)  would  be  a  conditionally  exempt 


non-hazardous  waste  under  this 
proposal.  For  the  waste  to  maintain  a 
non-hazardous  waste  status,  the 
generator  must  meet  all  the  other 
conditions  for  exemption  proposed 
today. 

3.  How  Will  the  RCRA-Exempted  Waste 
Differ  From  Wastes  Delisted  per  40  CFR 
260.22? 

The  evaluation  criteria  used  for 
delisting  varv  from  today's  proposal  to 
conditionally  exempt  LLMVV  or  eligible 
NARM  from  the  RCRA  definition  of 
hazardous  waste.  In  today's  proposed 
conditional  exemption  the  evaluation 
criteria  are  national  and  categorical. 
This  contrasts  with  the  evaluation 
criteria  for  delisting  which  are  based 
upon  a  designated  waste  stream  and  are 
case  specific.  In  delisting,  we  evaluate 
the  processes  generating  a  specific  waste 
stream  to  determine  the  constituents 
likely  to  be  present,  as  well  as  the 
potential  variability  in  the  waste. 

4.  Will  Mv  Waste  Analysis  Plan  of  My 
RCR.\-Permitted  TSDF  Change? 

No,  if  you  are  an  owner  or  an  operator 
of  RCRA-permitted  or  interim  status 
TSDF,  also  licensed  by  the  NRC  for 
managing  LLW,  and  plan  to  claim  a 
conditional  exemption,  you  remain 
subject  to  the  waste  analysis  and  waste 
analysis  plan  requirements  of  part  268. 
DOE  treatment  facilities  treating  LLMVV 
to  meet  the  proposed  conditions  for 
exemption  are  also  subject  to  the  waste 
analysis  and  waste  analysis  plan 
requirements  of  part  268. 

If  you  are  not  a  RCRA-permitted 
hazardous  waste  treatment  facility  and 
elect  to  employ  the  proposed  exemption 
procedures  following  promulgation  of  a 
final  LLMVV  rule,  you  must  submit  a 
RCRA  part  B  permit  application. 

5.  Will  the  Proposed  Rule  Change  How 
the  RCRA  Closure  Requirements  Apply 
to  My  Disposal  Facility' 

If  you're  a  disposal  facility  subject  to 
NRC  regulations  for  disposal  of  LLW 
and  you  accept  conditionally  exempt 
LLMVV  the  hazardous  waste  facility 
closure  requirements  do  not  apply.  If, 
however,  it  has  been  determined  that 
your  disposal  unit  received  RCRA- 
exempt  mixed  waste  from  a  generator 
who  has  violated  the  conditions  for 
exemption,  the  disposal  cell  where  the 
exempted  waste  has  been  placed  for 
permanent  disposal  may  become  a 
RCR.\  regulated  Subtitle  C  unit  subject 
to  the  requirements  of  40  CFR  parts  264 
or  265,  including  closure  requirements, 
until  vou  completed  clean  closure  of  the 
unit  or  unless  all  of  the  wastes  in  the 
unit  were  delisted.  You  would  normally 
be  required  to  complete  closure 
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activities  within  180  days  after  receiving 
the  final  volume  of  hazardous  waste. 
(See  Time  Allowed  for  Closure  in  40 
CFR  264.113(b)  and  265.n3(b).) 
However,  RCRA  closure  requirements 
would  allow  you  to  delay  closure  of 
your  waste  management  units,  while 
continuing  to  receive  the  RCR,^- 
exempted  low-level  mixed  waste,  if  you 
meet  certain  conditions.  (See  "delay  of 
closure"  options  at  264.n3(d)  and 
265.113(d). 

We  believe  that  the  availability  of  a 
delay-of-closure  option  provides  much 
of  the  flexibility  needed  to  allow  for  the 
uninterrupted  management  of  exempt 
waste,  while  providing  assurance  that 
the  protections  afforded  by  the  closure 
regulations  for  RCRA  Subtitle  C  units, 
such  as  evaluation  of  soil  and 
groundwater  at  closure,  are  not  lost. 

To  minimize  applicability  of  RCR,^ 
hazardous  waste  management 
requirements,  owners/operators  of  a 
N'RC  or  Agreement  State  licensed 
LLRVVDF  may  consider  some 
precautionar\-  measures.  For  example, 
you  may  require  LLMW  generators  to 
provide  you  with  any  documentation 
■fe.g.,  test  results,  process  knowledge) 
that  the  generators  have  used  to  make 
their  LDR  determination.  Alternatively, 
you  may  require  LLMW  generators  to 
provide  a  representative  LLMW  sample 
for  independent  waste  testing  and 
analvsis  Xn  venh  that  the  waste  indeed 
meets  the  LDR  treatment  levels.  This 
would  assist  you  to  assure  that  a  LLMW 
generator  has  not  mis-characterized  the 
waste  and/or  to  document  compliance 
with  exemption  requirements  in  the 
event  a  RCR.-\  program  agency  exercises 
its  enforcement  authority  with  regard  to 
your  facility. 

6  How  Does  the  Conditional  Exemption 
Relate  to  RCR.-\  Air  Emission  Standards? 

Under  this  proposal  LLMW  or  eligible 
NARM  meeting  LDR  treatment 
standards  is  not  likely  to  release  volatile 
air  emissions.  Thus,  it  would  be  exempt 
from  RCR.^  Subtitle  C  regulations, 
including  the  air  emission  standards. 
Once  a  LLMW  or  eligible  NARM  is  no 
longer  regulated  as  hazardous,  anv  unit 
in  which  the  waste  is  managed 
(assuming  no  other  hazardous  waste 
management  in  that  unit)  is  no  longer 
subject  to  RCRA  Subtitle  C  regulations, 
including  40  CFR  Parts  264  and  265, 
Subparts  AA,  BB.  and  CC, 

B.  What  is  the  Relationship  of  this  Rule 
to  Other  Environmental  Programs? 

1,  How  are  CERCLA  Actions  Affected  bv 
this  Proposal' 

The  affect  of  today's  proposed 
regulations  on  Comprehensive 
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Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  actions  depends  on  whether 
the  waste  will  be  managed  on  or  off  the 
CERCLA  site.  Off-site  disposal  of 
CERCLA  remediation  waste  must 
comply  with  all  conditions  of  today's 
proposal  to  take  advantage  of  the 
exemption  provided.  These  wastes  must 
go  to  a  LLRWDF  that  is  in  compliance 
with  the  10  CFR  Part  61  regulations  and 
is  licensed  bv  the  NRC  or  Agreement 
State. 

Management  of  mixed  waste  during 
on-site  remediation  waste  must  meet  all 
applicable,  or  relevant  and  appropriate 
requirements  of  Federal  or  State 
environmental  laws  or  justify  a  waiver 
from  those  standards.  This  proposal 
requires  that  the  disposal  facility  be 
licensed  and  overseen  by  the  NRC  or 
Agreement  State.  On-site  CERCLA 
response  action  must  complv  with  the 
substantive  provisions  of  environmental 
regulations  and  standards,  but  not  the 
administrative  provisions.  As  such  no 
permit  or  license  is  required  for  on-site 
activities.  In  accordance  with  the 
National  Contingency  Plan  and  the 
statute,  today's  proposed  regulation  is 
not  expected  to  be  an  applicable 
requirement  at  most  CERCLA  sites 
managing  LLMW.  However,  relevant 
and  appropriate  determinations  are  a 
site-specific  determination  and  these 
may  or  may  not  be  deemed  relevant  and 
appropriate  given  site-specific 
conditions.  In  general,  we  expect  that 
most  CERCLA  sites  will  meet  both  the 
substantive  provisions  of  the  RCRA 
Subtitle  C  landfill  requirements  as  well 
as  the  10  CFR  61  requirements  for  a 
LLRWDF, 

2.  How  Might  Clean  Air  Act  Regulations 

be  Affected? 

This  rule  will  not  affect  Clean  Air  Act 
regulations.  LDR  treatment  of  LLMW  or 
eligible  NARM  remains  subject  to  the  air 
emission  standards  applicable  to 
hazardous  waste  treatments  under 
RCRA, 

3  How  Might  Clean  Water  Act 
Regulations  be  Affected? 

This  rule  will  not  affect  Clean  Water 

.Act  regulations,  .Any  water  discharges 
from  LDR  treatment  of  LLMW  or  eligible 
NARM  remain  subject  to  water 
discharge  standards  applicable  to 
hazardous  waste  treatment  under  RCRA. 

X.  Regulatory  .Assessment 
Requirements 

A   Executive  Order  12866: 
Determination  of  Significance 

Under  Executive  Order  (E.G.)  12866, 
(58  FR  51.735  (October  4,  1993))  the 


Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulator)'  action"  as  one  that  is  Ukely 
to  result  in  a  rule  that  may:  (1)  have  an 
annual  effect  on  the  economy  of  SlOO 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetar}'  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulator)- 
action."  While  this  notice  of  proposed 
rulemaking  establishes  few  regulatory 
requirements,  it  could  ultimately  result 
in  a  rule  that  would  satisfy  one  or  more 
of  the  remaining  criteria,  therefore,  this 
action  is  a  "significant  regulatory 
action"  under  the  terms  of  E.O.  i2866. 
As  such,  this  action  was  submitted  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

Under  the  terms  of  E.O.  12866,  EPA 
is  to  prepare  for  any  significant 
regulatory  action  an  assessment  of  its 
potential  costs  and  benefits.  If  that 
action  satisfies  the  first  of  the  criteria 
listed  above,  this  assessment  must 
include,  to  the  extent  feasible,  a 
quantification  of  these  costs  and 
benefits,  the  underlying  analyses 
supporting  such  quantification,  and  an 
assessment  of  the  costs  and  benefits  of 
reasonably  feasible  alternatives  to  the 
planned  regulation.  This  proposed 
rulemaking  is  expected  to  yield  net 
benefits  to  society,  because  of  reduced 
waste  management  and  administrative 
costs  for  both  generators  of  mixed  waste 
and  regulatory  agencies,  and  reduced 
worker  exposures.  A  summary- 
description  of  costs  and  benefits 
associated  with  this  proposal  appears  in 
section  VII.  An  initial  regulator)-  impact 
analysis  has  been  prepared  and  is 
available  in  the  docket  for  today's 
proposed  rulemaking.  EPA  is  requesting 
coiiunent  on  the  costs  and  benefits  of 
any  of  the  possible  regulatory  changes 
discussed  in  this  proposed  rulemaking, 
as  well  as  on  appropriate  methodologies 
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for  assessing  them.  We  would  like  to 
hfdr  from  States.  Tribes,  members  of  the 
public,  and  the  regulated  community. 

B  Executive  Order  13132:  Federalism 

Exei  utive  Order  13132,  entitled 
Federalism"  (64  FR  43255.  August  10, 
m44).  requires  HF.A  to  develop  an 
arcDuntable  process  to  ensure 

meaningful  and  timelv  input  by  State 
and  local  officials  in  the  development  of 
regulaturv  policies  that  have  federalism 
implications."  ■Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  bv  statute,  unless  the  Federal 
government  provides  the  funds 
necessarv  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
rev;ulation  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulatiim. 

If  EPA  complies  by  consulting, 
ExRc:utive  Order  13132  requires  EPA  to 
provide  to  the  Office  of  Management 
and  Budget  (OMB).  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  federalism  summary-  impact 
statement  (FSIS)  The  FSIS  must  include 
a  description  of  the  extent  of  EPA's 
prior  consultation  with  State  and  local 
iifficials.  a  summary  of  the  nature  of 
their  concerns  and  the  agency's  position 
supporting  the  need  to  issue  the 
regulation,  and  a  statement  of  the  extent 
to  which  the  concerns  of  State  and  local 
officials  have  been  met.  For  final  rules 
subject  to  E.xecutive  Order  13132.  EPA 
also  must  submit  to  OMB  a  statement 
from  the  agency's  Federalism  Official 
certifv'ing  that  EPA  has  fulfilled  the 
Executive  Order's  requirements. 

This  proposed  rule  will  not  have 
substantial  direc  t  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132.  because  it  will 
not  impose  anv  requirements  on  States 
nr  anv  other  level  of  government.  As 


explained  above,  today's  proposal 
would  provide  regulatory  flexibility  for 
generators  and  treaters  of  Low  Level 
Mixed  Waste  by  establishing  a 
conditional  exemption  from  RCRA 
Subtitle  C  requirements,  which  States 
would  not  be  required  to  adopt.  Thus, 
the  requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

C.  Executive  Order  12898: 
Environmental  justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy.  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report"  and 
National  Environmental  Justice 
Advisory  Council.  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin. 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 
To  address  this  goal,  EPA  considered 
the  impacts  of  this  proposed  rulemaking 
on  low-income  populations  and 
minority  populations.  EPA  believes  that 
due  to  low  estimated  waste  volumes 
stored  under  the  storage  exemption,  any 
potential  risk  resulting  from  this 
proposal  would  be  very  small.  In 
addition,  this  waste  would  be  stored 
according  to  another  regulatory 
authority  (NRCJ  which  offers 
comparable  protection.  Under  the 
disposal  proposal,  the  exempted  waste 
would  be  disposed  following  NRC 
regulations  which  provide  comparable 
protection  and  low  risk.  The  Agency 
does  not  currently  have  data  on  the 
demographics  of  populations 
siUTOunding  facilities  which  generate 
low-level  mixed  waste  that  potentially 
could  be  affected  if  today's  proposed 
rule  were  finalized.  However,  we 
believe  that  the  LLMW  generators 
storing  the  waste  and  the  LLRWDFs  do 
not  appear  to  be  concentrated  in  areas 
where  the  minority  or  the  disadvantaged 
groups  reside.  Therefore,  we  believe 
there  would  not  be  disproportionately 
high  and  adverse  environmental  or 
economic  impact  on  any  minority  or 
low-income  group,  or  on  any  other  type 
of  affected  community  Anv  minority 


group  or  low-income  group  affected  by 
alternatives  described  in  this  proposed 
rulemaking  has  an  opportunity  to 
review  and  comment  on  the  proposal. 

D  Executive  Order  13045-  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997) 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866. and  (2) concerns  an 
envirorunental  health  or  safety  risk  that 
EP.A  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  e^ffective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rulemaking  is  not 
subject  to  E.O.  13045  because  it  is  not 
an  economicallv  significant  rule  as 
defined  by  E.O."  12866.  "VVe  do  not 
expect  this  rule  to  disproportionately 
affect  children  because  we  do  not  expect 
children  to  be  entering  LLMW  storage 
areas  which  are  locked  and  have  limited 
access  requirements  imposed  by  NRC. 
Similarlv.  disposal  facilities  must  meet 
NRC  regulations  for  public  safety  thus 
reducing  the  likelihood  of  exposure  of 
the  nearby  population  including 
children. 

E.  Executive  Order  13084:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  E.O,  13084.  EP.-\  may  not  issue 
a  regulation  that  is  not  required  by 
statute,  that  significantly  or  uniquely 
affects  the  communities  of  Indian  tribal 
governments,  and  that  imposes 
sub.stantial  direct  compliance  costs  on 
those  communities,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments,  or  EPA  consults  with 
those  governments.  This  order  requires 
EPA  to  provide  to  the  Office  of 
Management  and  Budget,  in  a  separately 
identified  section  of  the  preamble  to  the 
rule,  a  description  of  the  extent  of  EPA's 
prior  consultation  with  representatives 
of  affected  tribal  governments,  a 
summarv  of  the  nature  of  their  concerns, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition,  E.O. 
13084  requires  EPA  to  develop  an 
effective  process  that  permits  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
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meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  .signifirantlv  or  uniquely 
affect  their  communities,."  Today's 
proposal  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  There  is  no 
mipact  to  tribal  governments  as  the 
result  of  generator's  choosing  to  claim  a 
conditional  exemption  for  storage  units 
containing  low-level  mixed  waste. 
Accordingly,  the  requirements  of 
section  3|bj  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

F  The  Regulatory  Flexibilih'  Act  as 
Amended  by  the  Small  Business 
Regulatorv  Enforcement  Fairness  Act  of 
1996 

Pursuant  to  the  Regulatorv  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Knforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
d  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
junsdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

SBREFA  amended  the  Regulatorv 
Flexibility  Act  (RFA)  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  EPA  has  examined  this 
proposed  rulemakings  potential  effects 
on  small  entities  as  required  by  the 
Regulatory  Flexibility  Act  and  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
d  substantial  number  of  small  entities. 
The  overall  economic  effect  of  this 
regulation  has  been  determined  to  be  a 
net  savings  to  all  regulated  entities  who 
choose  to  avail  themselves  of  a 
conditional  exemption  for  storage  or 
disposal  of  the  mixed  wastes  thev 
generate.  Since  this  rule  will  not  impose 
ddditinnai  costs  on  any  entities.  I  herebv 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

G.  Unfunded  Mandates  Reform  Act 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4.  establishes  requirements  for  Federal 
agencies  to  assess  the  effeci.-;  of  their 


regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  §  202  of  the  UMRA.  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si 00  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  §  205  of  the 
UMRA  generally  requires  EPA  to 
identif\-  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  §  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  §  205  allows 
EPA  to  adopt  an  alternative  other  than 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  §  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  The  UMRA 
excludes  from  the  definition  of  "Federal 
private  sector  mandate"  duties  that  arise 
from  participation  in  a  voluntary  federal 
program  and  also  generally  excludes 
from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntary 
federal  program.  The  Agency's  analysis 
of  compliance  with  the  Unfunded 
Mandates  Reform  Act  (UMRA)  of  1995 
found  that  the  proposed  rulemaking 
imposes  no  enforceable  dutv  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  Thus,  today's  proposal  is 
not  subject  to  the  requirements  of  §  202 
and  §205  of  UMRA. 

H .  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Pub  L.  No, 
104-113.  §  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 


unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (for 
example,  materials  specifications,  test 
methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  In  1997,  EPA  in 
cooperation  with  NRC  developed  a 
testing  guidance  for  sampling  and 
testing  of  mixed  waste.  Facilities  subject 
to  this  rulemaking  may  continue  to  use 
that  guidance  which  allows  analysis  of 
smaller  samples,  thus  reducing 
exposure  of  workers  to  radiation 
hazards. 

/,  Paperwork  Reduction  Act 

Under  the  implementing  regulations 
for  the  Paperwork  Reduction  Act,  an 
agency  is  requfred  to  certifv'  that  any 
agency-sponsored  collection  of 
information  from  the  public  is  necessary 
for  the  proper  performance  of  its 
functions,  has  practical  utility,  is  not 
unnecessarily  duplicative  of 
information  otherwise  reasonably 
accessible  to  the  agency,  and  reduces  to 
the  extent  practicable  and  appropriate 
the  burden  on  those  required  to  provide 
the  information  (5  CFR  1320.9).  Any 
proposed  collection  of  information  must 
be  submitted,  along  with  this 
certification,  to  the  Office  of 
Management  and  Budget  for  approval 
before  it  goes  into  effect. 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No,  1922.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Envirormiental  Protection  Agency 
(2137);  401  M  St..  S,W,;  Washington. 
D.C.  20460  or  by  calling  (202)  260-2740. 

This  information  collection  is 
required  to  provide  documentation  of 
conditional  exemption  from  RCRA 
Subtitle  C  requirements.  The 
exemptions  from  RCRA  Subtitle  C  under 
today's  proposed  action  would  require 
no  government  approval  before  being 
effective.  As  such,  information 
collection,  maintenance  and  reporting 
issues  are  especially  important  due  to 
the  self-implementing  nature  of  this 
action.  Successful  implementation  of 
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todav's  proposal  will  depend  upon  the 
documentation,  certification  and 
verification  provided  by  the  information 
collection. 

The  general  authority  for  this 
proposal  is  §  2002(a).  3001.  3002,  3004, 
!006  and  :i007  of  the  Solid  Waste 
Disposal  Act  of  1970.  as  amended  by  the 
Resource  (Conservation  and  Recovery 
Act  of  1976  (RCR.A).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA),  42 
I'.S.C.  6912(a).  6921.  6922.  6924,  and 
6926.  To  the  extent  that  this  rule 
imposes  anv  information  collection 
requirements  under  existing  RCRA 
regulations  promulgated  in  previous 
rulemakings,  those  requirements  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwiirk  Reduction  Act.  44  U.S.C. 
i^{)\  ef  spq..  and  have  been  assigned 
CJMB  control  numbers  2050-0009  (ICR 
no.  1573.  Part  B  Permit  Application, 
Permit  Modifications,  and  Special 
i'erniit>l.  J0=iiM)120  (ICR  1571.  General 
Facilitv  lia/ardDUs  Waste  Standards); 
2050-0028  ilCR  261,  Notification  of 
Hazardous  Waste  Activity):  2050-0034 
(ICR  262.  RC;RA  Hazardous  Waste 
Permit  Application  and  Modification, 
Part  A);  2050-0039  (ICR  801, 
Requirements  for  Generators. 
Transporters,  and  Waste  Management 
Facilities  under  the  Hazardous  Waste 
Manifest  System);  2050-0035  (ICR  820, 
Hazardous  Waste  Generator  Standards); 
And  2050-0024  'ICR  976,  1997 
H.iz.irdnus  Waste  Report). 

.■\n  .Agencv  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
(.(mtrul  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  parts  9  and  48  CFR  chapter 
15.  This  rule  proposes  new  information 
collection  requirements  subject  to  OMB 
review  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq. 
Facilities  must  notify  EPA  or  the 
.Authorized  State  of  their  claim  for 
conditional  exemption  for  a  storage  unit 
to  be  eligible  for  a  c;onditional 
exemption  for  stored  low-level  mLxed 
waste.  If  thev  do  not  choose  to  claim  a 
conditional  exemption,  generators  will 
have  to  complv  with  the  existing 
Subtitle  C  recordkeeping  and  reporting 
requirements  for  the  low-level  mixed 
wastes  thev  g^'nerate  This  rule  also 
propos(>s  notification  requirements  for 
generators  or  treaters  of  LLMW  and 
eligible  N,\RM  seeking  a  conditional 
exempti(m  from  the  definition  of 

hazardous  waste  which  would  allow 

disposal  of  the  waste  meeting  the 
conditions  for  exemption  in  low-level 

radioactive  waste  disposal  facilities 


licensed  by  NRC  or  NRC  Agreement 
States.  If  the  generator  or  treater  of 
LLMW  chooses  not  to  claim  an 
exemption,  they  remain  subject  to  the 
existing  hazardous  waste  disposal 
requirements  including  compliance 
with  LDR  treatment  standards. 

Some  of  the  proposed  requirements 
contained  in  today's  action  entail  new 
reporting  and  recordkeeping 
requirements  for  members  of  the 
regulated  public,  if  such  change  is 
adopted.  EPA  is  interested  in  comments 
on  any  and  all  aspects  of  potential 
paperwork  requirements,  and  in 
particular  on  how  they  should  be 
structured  to  fulfill  the  requirements 
that  they  have  practical  utility,  are  not 
unnecessarily  duplicative  of  other 
available  information,  and  are  the  least 
burdensome  necessary  to  ensure  that  the 
disposal  of  conditionally  exempted  low- 
level  mixed  waste  is  safely  managed. 

If  generators  choose  to  avail 
themselves  of  the  regulatory  flexibility 
discussed  in  this  proposal,  they  will  be 
subject  to  notification  and 
recordkeeping  requirements  described 
above.  However,  such  notification  and 
recordkeeping  would  replace  the 
paperwork  burden  required  for 
treatment  and  storage  permits  for  their 
low-level  mixed  wastes  if  they  did  not 
claim  a  conditional  exemption.  States 
(but  not  Tribes)  would  have  additional 
recordkeeping  requirements  for 
generators'  claims  for  conditional 
exemption  notices  for  storage  units,  and 
review  of  the  self-implementing 
reinstatement  notices  for  generators  who 
fail  to  meet  all  the  conditions  for  storing 
mixed  waste  and  correct  any  violations. 
We  have  prepared  a  full  Information 
Collection  Request  (ICR)  in  support  of 
today's  action.  The  total  annual  public 
burden  associated  with  this  exemption 
is  estimated  to  average  3.6  hours  per 
respondent.  The  reporting  burden  is 
estimated  to  average  1.9  hours  per 
respondent  annually,  and  includes  time 
for  reading  the  regulations  and 
preparing  and  submitting  notifications. 
The  recordkeeping  burden  is  estimated 
to  average  1.7  hours  per  respondent 
annually,  and  includes  the  time  for 
recording  the  results  of  inventories  and 
inspections  and  maintaining  records 
pertaining  to  the  mixed  waste 
exemption. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previouslv  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Comments  are  requested  on  the  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques.  Send  comments  on  the  ICR 
to  the  Director.  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  S.W.;  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th  St., 
N.W. .Washington.  DC  20503.  marked 
■'Attention:  Desk  Officer  for  EPA.  " 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  davs  after  November 
19.  1999.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  bv  December  20.  1999.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

XI.  List  of  Comments  Being  Requested 
By  EPA  in  This  Proposal 

In  this  proposal,  we  are  seeking 
comment  on  several  issues  that  concern 
stakeholders  potentially  affected  by  this 
rule,  and  the  public.  Please  note,  even 
if  vou  commented  on  the  Advance 
Notice  of  Proposed  Rulemaking  (64  FR 
10063-73.  March  1.  1999),  EPA  is 
seeking  your  comments  on  this 
proposal  Even  if  you  submitted 
comments  on  the  March  1.  1999  ANPR, 
you  must  submit  comments  on  this 
revised  and  expanded  proposal  by  the 
deadline  listed  above  in  order  to  have 
your  comments  considered  for  this 
proposed  rulemaking.  Below,  we 
provide  a  list  of  these  comment 
requests,  cross-referenced  with  the 
applicable  section  of  the  proposal. 

Storage 

— We  seek  comment  on  ways  we 
propose  to  address  the  issue  of  dual 
regulation  of  LLMW  storage, 
treatment,  transportation,  and 
disposal.  (IIl.A.) 

— We  would  appreciate  comments 
regarding  the  standard  to  use  for 
determining  when  the  decayed  waste 
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would  reenter  RCRA  Subtitle  C 
management.  (V.A.I.) 
— We  invite  comment  on  whether  a  time 
limit  may  be  appropriate,  and.  if  so, 
on  what  basis  that  time  limit  might  be 
established.  (V.A.2.) 
— We  in\'ite  comment  on  how  waste 
being  stored  for  decav  under  10  CFR 
20.2001(a)(2)  and  10  CFR  part  35  can 
be  completely  decayed  while  at  the 
same  time  reenter  RCRA  Subtitle  C 
without  a  gap  in  time  during  which 
the  waste  is  not  regulated  as  either  a 
hazardous  or  radioactive.  Please 
indicate  in  your  comment  what  mixed 
wastes  you  generate  that  have 
radionuclides  with  activity  levels 
which  would  not  qualify  for  the 
conditional  exemption  we  are 
proposing  if  it  were  based  on 
whichever  occurred  first—  ten  half- 
lives  of  decay  or  not  registering  above 
background  levels.  Also  indicate  how 
this  limitation  would  affect  your 
management  of  the  waste.  (V.A.2). 
— We  seek  comment  on  whether  this 
condition  should  be:  broad  (and 
include  the  loss  of  the  exemption  if 
any  LLW  storage  requirement  of  the 
NRC  or  Agreement  State  license  is  not 
met):  or  more  specific  (and  limit  the 
loss  of  the  exemption  to  those 
violations  which  may  result  in  an 
environmental  impact).  (V.B.2.(b)) 
— We  request  comment  regarding  both 
the  definition  of  "on-site"  and  the 
appropriateness  of  extending  a 
conditional  exemption  to  facilities 
that  own/operate  storage  facilities  that 
do  not  meet  our  current  definition  of 
"on-site."(V.B.2.(c)) 
— We  also  seek  comment  on  whether  the 
conditional  exemption  should  include 
a  storage  facility  which  serves  as  a 
consolidation  point  for  single  entity. 
(V.B.2,{c)) 
— We  request  comment  on  whether  we 
should  include  in  the  conditional 
exemption  for  storage  those  mixed 
waste  treatment  facilities  that  manage 
wastes  from  other  generators.  (V.B.2) 
—We  are  interested  in  additional 
information  regarding  the  safety  of 
commercial  TSDFs  that  could  provide 
a  basis  for  expanding  the  scope  of  the 
exemption  to  include  off-site  storage 
at  commercial  TSDFs.  {V.B.2) 

Disposal 

— We  are  seeking  comment  and 
.supporting  information  concerning 
the  applicability  of  this  proposal  to 
hazardous  waste  contaminated  with 
NARM,  (M.B.I) 

—We  are  seeking  comment  on  whether 
to  provide  for  a  90-day  waiting  period 
during  reclaiming  of  an  exemption. 
(V1.D.4) 


—We  request  comment  on  whether,  for 
any  reason,  this  conditional 
exemption  should  apply  only  to 
hazardous  soils  contaminated  with 
radioactive  waste  and  treated  to  LDR 
standards  derived  from  the  original 
waste  codes,  rather  than  to  soils 
treated  to  alternative  soil  treatment 
standards.  (VI.E.l) 
—We  are  asking  for  public  comments  on 
the  approach  of  a  state  approved  site- 
specific,  risk-based  alternative  to 
allow  the  disposal  of  hazardous  waste 
contaminated  with  radioactivity  in 
any  LLRWDFs  including  DOE's' 
LLRWDFs.  (VI.F.) 
— We  seek  comments  on  the  site- 
specific  risk-based  variance  approach, 
and  the  types  of  guidance  documents 
needed  by  EPA  for  site-specific  risk 
modeling.  (VI.  F.) 
— We  also  seek  comments  on  whether 
this  approval  would  be  preferred  over 
the  proposed  conditional  exemption. 
(VI,  F.) 
— We  are  soliciting  comments  on 
whether  we  need  to  consider,  as  a 
condition  for  exemption,  groundwater 
monitoring  for  chemical  releases.  (VI. 
G.) 
— We  are  requesting  groundwater 
monitoring  data  from  LLRWDFs.  (VI, 
G.) 
—We  request  comment  on  whether  for 
any  reason  under  this  conditional 
exemption,  we  should  require 
LLRWDFs  to  provide  RCRA-like 
financial  assurance  for  cleanup  of 
RCRA  hazardous  constituents.  (VI.  G.) 


XII.  Supporting  Documents 

1.  EPA— Consent  Decree.  HWIR  Settlement 
Agreement.  April  11.  1997. 

2.  EPA— Side-bar  letter  to  EEI/USWAG 
dated  .^p^il  7.  1997. 

3.  "Review  of  Waste  Management  Practices 
and  Compliance  History  at  Nuclear  Power 
Plants  and  Other  Entities  that  Generate  Low- 
Level  Mixed  Waste."  .^pril  12.  1999. 

4.  "Comparison  of  the  EPA's  RCRA 
Requirements  and  the  NRC's  Licensing 
Requirements  for  the  On-site  Treatment  (In 
Tanks  and  Containers)  and  Storage  of  Low- 
Level  Mixed  Wastes  at  Nuclear  Facilities", 
September  30,1999. 

5.  Comment  Summar\-  Document — 
Approach  to  Reinventing  Regulations  of 
Storing  Mixed  Low-Level  Radioactive  Waste; 
Advance  Notice  of  Proposed  Rulemaking 
(ANPR),  September  21,1999. 

6.  Report  to  Utility  Solid  Waste  Activities 
Group  and  Utility  Nuclear  Waste 
Management  Group  on  Comparative 
Asse.ssment  of  the  Environmental  Protection 
Agency's  Regulations  for  Hazardous  Waste 
Tank  Systems  (40  CFR  part  265.  Subpart  J) 
and  Comparable  Nuclear  Regulator\- 
Commission  Requirements,  Julv  1988. 

7.  Technical  Evaluation  on  Document  for 
the  Disposal  of  Mixed  Waste  at  Low-Level 
Radioactive  Waste  Disposal  Facilities,  Draft 
Technical  Background  Document.  Iulyl999. 


8.  National  Profile  on  Commercially 
Generated  Low-Level  Radioactive  Mixed 
Waste,  NUREG/CR-5938,  December  1992. 

9.  Meeting  Notes  for  EPA  Meeting  with 
Low-Level  Radioactive  Waste  Disposal 
Facilities.  December  7.  1998. 

10.  RCRA  Hazardous  Constituents  and 
Waste  Codes  Associated  with  Mixed  Waste, 
December  1997. 

11.  Joint  State/EPA  Workshop  on  Mixed 
Waste  Rulemaking,  October  7-9. 1998, 
Meeting  Summar>'. 

12.  Comparison  of  NRC  and  EPA's  Waste 
Tracking  and  Related  Record  Keeping 
Requirements.  July  1999. 

13.  Technical  Alternatives  Considered  for 
Evaluating  Protectiveness  of  Low-Level 
Waste  Disposal  Facilities.  July  21.  1999. 

14.  Regulatorv-  Impact  Analysis:  Relief  from 
Regulatory  Requirements  for  Storage  and 
Disposal  of  Mixed  Waste,  July  1999. 

15.  Summary  of  Public  Comments  on 
"Contingent  Management  of  Mixed  Waste" 
Submitted  in  Response  to  the  1995  HWIR 
Proposal.  July  1999. 

16.  The  Management  of  Mixed  Low-Level 
Radioactive  Waste  in  the  Nuclear  Power 
Industry'.  NUMARC/NESP-006.  Nuclear 
Management  Resources  Council.  Inc., 
Washington,  D.C>.  January  1990. 

17.  Regulatory-  Impact  Analysis:  Relief  from 
Regulator}-  Requirements  for  Storage  and 
Disposal  of  Mixed  Waste,  Background 
Documents.  August  1999. 

List  of  Subjects  in  40  CFR  Part  266 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

Dated:  October  29,  1999. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble  40  CFR  part  266  is  proposed 
to  be  amended  as  follows: 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

1.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a). 
6921.6922.  6924.  6926.  6927.  and  6934 

2.  Part  266  is  amended  by  adding 
subpart  N  to  read  as  follow  ^ 

Subpart  N — Conditional  Exemption  !or  Low- 
Level  Mixed  Waste  Storage  Treatment 
Transportatior-  ana  Disposal 

Term^ 

Sec, 

266.210    What  special  definitions  apply  to 

this  subpart? 

Storage  Conditional  Exemption  and 
Eligibility 

266.220    What  does  a  conditional  exemption 
for  stored  mixed  waste  do? 
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266.225    What  stored  mixed  wastes  are 

eligible? 
266.230    What  must  you  do  to  qualify  for  a 

storage  exemption? 

Treatment 

ihb.2.i.T     What  waste  treatment  does  this 
exemption  allow? 

Loss  of  Conditional  Exemption 

266.240     How  could  you  lose  your 

conditional  exemption? 
266.245    If  you  lose  the  exemption,  can  it  be 

reclaimed'' 

Record  Keeping  and  Reentry  Into  RCRA 

.;Wv250    What  records  must  you  keep 

besides  those  required  by  your  NRC  or 

.Agreement  State  license? 
266.255    When  is  your  low-level  mixed 

waste  no  longer  eligible  for  the  Storage 

Conditional  Exemption? 

Transportation  and  Disposal  Conditional 
Exemption 

Uhb.JOa     What  does  the  Transportation  and 

Disposal  Conditional  Exemption  do? 
266.310    Is  your  waste  eligible  for  the 

Transportation  and  Disposal  Conditional 

Exemption? 
266.315    What  are  the  conditions  you  must 

meet? 

Treatment  Standard  for  Disposal 

266.320     What  treatment  standard  must  your 
waste,  either  as-generated  or  treated. 

meef 

Notification,  Transportation,  and  Manifest 

2t)t).325     Before  shipping  exempt  waste, 

whom  must  you  notify? 
266.330    How  must  you  notify  them? 
266.335    Must  you  wait  for  any  approvals? 
266.340     What  if  the  information  in  your 

notification  changes? 
266.345     What  are  the  transportation  and 

manifest  conditions  you  must  meet? 
266.350    When  does  the  exemption  take 

effect? 

Disposal  Facility 

Jbb.  355     Where  must  you  dispose  of  exempt 
waste  to  keep  this  exemption? 

266.360  Must  your  waste  be  containerized 
before  disposal  at  the  LLRWDF  to  keep 
this  exemption? 

Record  Keeping 

266. .»).')     What  records  must  you  keep  at 
your  facility  and  for  how  long? 

266.370    When  must  you  make  records 
available? 

Loss  of  Conditional  Exemption 

266.375     How  will  your  RCRA  program 
agency  verify  your  Transportation  and 
Disposal  Conditional  Exemption? 

266.380     How  could  you  lose  your 

Transportation  and  Disposal  Conditional 
Exemption? 

266.385     If  you  lose  the  Transportation  and 
Disposal  Conditional  Exemption  can  it 
be  reclaimed? 


Subpart  N — Conditional  Exemption  for 
Low-Level  Mixed  Waste  Storage  and 
Disposal 

Term.s 

§266.210     What  special  definitions  apply  to 
this  subpart? 

This  subpart  uses  the  following 
special  definitions: 

Agreement  State  means  a  state  that 
has  entered  into  an  agreement  with  the 
NRC  under  subsection  274b  nf  the 
Atomic  Energy  Act  of  19,54,  as  amended 
(68  Stat.  919).  to  assume  responsibility 
for  regulating  within  its  borders  source, 
special  nuclear,  or  byproduct  material 
in  quantities  not  sufficient  to  form  a 
critical  mass. 

Eligible  NARM  means  NARM  that 
meets  the  acceptance  criteria  of  a 
LLRWDF  licensed  by  NRC  or  an 
Agreement  State  in  accordance  with  10 
CFR  part  61  and  is  contaminated  bv 
hazardous  waste,  and  therefore,  is 
eligible  for  the  transportation  and 
disposal  conditional  exemption. 
Facility  as  defined  in  40  CFR  260.10. 
Hazardous  waste  means  any  material 
which  is  defined  to  be  hazardous  waste 
in  accordance  with  40  (;FR  261.3, 
"Definition  of  Hazardous  Waste." 
Land  Disposal  Restriction  (LDR) 
treatment  standards  means  treatment 
standards,  under  40  CFR  part  268,  that 
a  RCRA  hazardous  waste  must  meet 
before  it  can  be  disposed  on  land  in  a 
RCRA  hazardous  waste  disposal 
landfill. 

License  means  a  license  issued  by  the 
Nuclear  Regulatory  Commission,  or 
NRC  Agreement  State,  to  users  that 
manage  radionuclides  regulated  by 
NRC,  or  NRC  Agreement  States,  under 
authority  of  the  Atomic  Energy  Act  of 
1954,  as  amended. 

Low-Level  Mixed  Waste  (LLMW)  is  a 
low-Level  radioactive  waste  containing 
a  RCRA  hazardous  waste  component. 

Low-Level  radioactive  waste  (LLW)  is 
a  radioactive  waste  containing  source. 
special  nuclear,  or  by-product  material 
which  is  not  classified  as  high-level 
radioactive  waste,  transuranic  waste, 
spent  nuclear  fuel,  byproduct  materia! 
as  defined  in  section  11(e)(2)  of  the 
Atomic  Energy  Act  or  NARM.  (See  also 
NRC  definition  of  "waste"  at  10  CFR 
61.2) 

Low-Level  Radioactive  Waste  Disposal 
Facility  (LLRWDF)  means  a  disposal 
facility  licensed  by  the  NRC  or  an 
Agreement  State  for  the  disposal  of  low- 
Level  waste. 

Mixed  Waste  means  a  waste  that 
contains  both  RCRA  hazardous  waste 
and  source,  special  nuclear,  or  by- 
product material  subject  to  the  Atomic 
Energy  Act  of  1954,  as  amended. 


Sfixed  Waste  Treatment  Facility 
means  a  waste  treatment  facility 
permitted  by  EP,^  or  an  Authorized 
State  to  treat  hazardous  waste  and 
licensed  by  the  NRC  or  an  Agreement 
State  to  manage  radioactive  waste. 

Natumllv  Occurring  and/or 
Accelerator-produced  Radioactive 
Material  (NARM)  means  radioactive 
materials  not  covered  under  the  AEA 
that  are  naturally  occurring  or  produced 
bv  an  accelerator.  The  naturally 
occurring  radioactive  materia!  (NORM) 
is  defined  below.  NARM  is  regulated  by 
the  States  under  State  law,  or  by  DOE 
under  DOE  Orders 

Saturallv  Occurring  Radioactive 
Material  (NORM),  a  subset  of  NARM, 
refers  to  materials  not  covered  under  the 
AEA  whose  radioactivity  has  been 
enhanced  usually  by  mineral  extraction 
or  processing  activities. 

NRC  means  the  Nuclear  Regulatory 
Commission,  or  its  duly  authorized 
representative  (for  example,  an  NRC 
Agreement  State  that  regulates 
management  of  low-Level  waste). 

RCRA  program  agency  means  EP.A.,  or 
the  state  agency  authorized  to 
implement  the  RCRA  program 

We.  within  this  subpart,  means  the 
EPA.  or  the  EPA  Regional  Office 

y'ofj  means  a  generator,  treater,  or 
other  handler  of  low-level  mixed  waste 
except  for  the  storage  exemption 
provisions  in  §266.220-266.255  where 
it  means  only  a  generator 

Storage  Conditional  Exemption  and 
Eligibility 

§  266.220    What  does  a  conditional 
exemption  for  stored  mixed  waste  do? 

A  conditional  exemption  exempts 
certain  low-Level  mixed  waste  from  the 
regulator}-  definition  of  hazardous  waste 
in  §  261.3  during  storage  if  you,  as  the 
generator,  have  a  storage  unit  and  waste 
which  meet  specified  conditions  in 
§§266.225  through  266.255. 

§  266.225    What  stored  mixed  wastes  are 
eligible? 

Low-Level  mixed  waste  defined  in 
§  266.210  is  eligible  for  a  conditional 
exemption  if  managed  subject  to  NRC  or 
Agreement  State  regulations,  and  if  it  is: 

(a)  Generated  at  your  facility  (Mixed 
waste  generated  at  another  facility  and 
shipped  to  vour  facility  for  storage  or 
treatment  requires  a  storage  permit  and 
is  ineligible  for  the  storage  exemption.): 

(b)  Stored  on-site  in  a  tank  or 
container  meeting  the  requirements  of 
your  NRC  or  Agreement  State  license  for 
storing  low-Level  waste:  and 

(c)  Stored  in  compliance  with 
chemical  compatibility  requirements  of 
a  tank  or  container  (See  §  264.177.  or 
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§264.199  of  this  chapter),  or  (§265.177, 

or  5(265.199  nf  this  chapter), 

§  266.230     Wtiat  must  you  do  to  qualify  for 
a  storage  exemption? 

You  must  meet  all  the  following 
conditions. 

(a)  Have  a  valid  NRC  or  Agreement 
State  license. 

(b)  Comply  w^ith  the  requirements  of 
your  license  for  storing  low-Level  mixed 
waste. 

(c)  Meet  the  eligibilitv  requirements  of 
§266.225. 

(d)  Notify  us  (EPA)  by  certified  mail, 
return  receipt  requested,  that  you  claim 
a  conditional  exemption  for  a  storage 
unit  containing  low-Level  mixed  waste. 
You  must  notif>-  us  of  your  claim  either 
within  90  days  of  the  effective  date  of 
this  rule  in  your  State,  or  within  90  days 
of  when  a  storage  unit  is  first  used  to 
store  LLNfW  for  which  you  claim  a 
conditional  exemption 

(e)  Certif}-  that  facility  personnel  who 
manage  stored  mixed  waste  have  been 
trained  in  a  manner  that  ensures  that  the 
low-Level  mixed  waste  is  safely 
managed  and  includes  training  in 
chemical  waste  management  and 
hazardous  materials  incidence  response 
as  outlined  in  the  personnel  training 
standards  found  in  40  CFR  265.16(a)(3). 

(f)  Inventory  your  stored  low-level 
mixed  waste  at  least  annually:  inspect  it 
at  least  quarterly  for  compliance  with 
the  other  conditions  of  the  paragraph; 
update  your  inventorv  records  of 
conditionally  exempt  LLMW  quarterly; 
and  maintain  records  for  three  vears 
after  the  waste  is  sent  for  disposal,  or  in 
accordance  with  NRC  requirements, 
whichever  is  longer. 

(g)  Maintain  an  accurate  emergency 
plan  and  provide  it  to  all  local 
authorities  who  may  have  to  respond  to 
an  emergency  Your  plan  must  describe 
emergency  response  arrangements  with 
local  authorities;  describe  evacuation 
plans;  list  the  names,  addresses,  and 
telephone  numbers  of  all  facilitv 
personnel  qualified  to  work  with  local 
authorities  as  emergency  coordinators; 
and  list  emergent  v  equipment.  (See  40 
CFR  part  265.  subpart  D.) 

Treatment 

§  266.235    What  waste  treatment  does  this 
exemption  allow? 

.allowable  treatment  of  vour  low- 
Level  mixed  waste  includes  onlv  on-site 
treatment  within  a  tank  or  container 
covered  by  the  provisions  of  your  NRC 
or  Agreement  State  license.  The 
treatment  may  include  solidification, 
neutralization,  or  other  forms  of 
stabilization,  but  excludes  thermal 
treatment,  such  as  incineration. 


Loss  of  Conditional  Exemption 

§  266.240     How  could  you  lose  your 
conditional  exemption? 

(a)  The  conditional  exemption  applies 
only  while  all  the  conditions  are  met. 
(See  §266.230) 

(b)  You  automatically  lose  your 
exemption  for  failure  to  meet  any  of  the 
conditions.  (See  §266.230). 

(c)  You  must  report  to  us  and  the  NRC 
or  Agreement  State  in  writing  of  any 
failure  to  meet  a  condition  within  30 
days  of  learning  of  the  failure.  If  the 
failure  may  endanger  human  health  or 
the  environment,  you  must  also  notify 
us.  EPA  or  RCR.A  program  agency  orally 
within  24  hours.  Failures  that  endanger 
human  health  or  the  environment 
include,  but  are  not  limited  to, 
discharge  of  a  CERCLA  reportable 
quantity  or  other  leaking  or  exploding 
tanks  or  containers,  or  detection  of 
radionuclides  or  hazardous  constituents 
in  the  leachate  collection  system  of  a 
storage  area.  If  the  failure  may  endanger 
human  health  or  the  environment,  you 
must  follow  the  provisions  of  your 
emergency  contingency  plan. 

§266.245     If  you  lose  the  exemption,  can  it 
be  reclaimed? 


(a)  "i'ou  may  reclaim  your  exemption 

(1)  You  again  meet  the  requirements 
of  §266.2.30;  and 

(2)  You  send  us.  the  RCRA  program 
agency,  a  notice  that  you  are  reclaiming 
the  exemption.  The  notice  must  do  the 
following: 

(i)  Explain  the  circumstances  of  each 
failure. 

(ii)  Certifv  that  you  have  corrected 
each  failure  that  caused  you  to  lose  the 
exemption  and  that  your  waste  again 
meets  all  the  conditions  as  of  the  date 
you  specify. 

(iii)  Demonstrate  that  each  failure  is 
not  likely  to  recur  because  of  specific 
steps  (list  them)  that  you  have 
implemented  in  your  LLMW 
compliance  activities. 

(iv)  Include  any  other  information  you 
want  us  to  consider  when  we  review 
your  notice  reclaiming  the  exemption. 

(b)  We  may  terminate  a  reclaimed 
conditional  exemption  if  we  find  that 
your  claim  is  inappropriate  based  on 
factors  such  as:  you  have  failed  to 
correct  the  problem:  you  explained  the 
circumstances  of  the  violation 
unsatisfactorily;  or  you  failed  to  show 
that  the  violation  is  unlikely  to  recur.  In 
reviewing  a  reclaimed  conditional 
exemption  under  this  section,  we  may 
add  requirements  to  the  exemption  to 
ensure  and  document  proper  storage  to 
protect  human  health  or  the 
en\'irfinment. 


Record  Keeping  and  Rppntr\  Into 
RCRA 

§266.250     What  records  must  you  keep 
tsesldes  those  required  by  your  NRC  or 
Agreement  State  license? 

You  must  keep  your  initial 
notification  records  and  records  of  your 
LLMW  inventories  and  inspections.  At 
a  minimum  you  must  inventory  waste 
annually,  inspect  quarterly,  and  update 
your  records  of  conditionally  exempt 
LLMW  at  least  quarterly.  You  must 
maintain  storage  records  for  three  years 
after  the  waste  is  sent  for  disposal,  or  in 
accordance  with  NRC  requirements 
under  10  CFR  part  20,  whichever  is 
longer. 

§266.255     When  is  your  low-Level  mixed 
waste  no  longer  eligible  for  the  Storage 
Conditional  Exemption'' 

(a)  When  your  LLMW  has  met  the 
requirements  of  your  NRC  or  Agreement 
State  license  for  decay-in-storage  and 
can  be  disposed  of  as  non-radioactive 
waste,  then  the  conditional  exemption 
for  storage  no  longer  applies.  At  that 
point  your  waste  is  subject  to  hazardous 
waste  regulation  as  "newly  generated" 
hazardous  waste  under  the  relevant 
sections  of  40  CFR  Parts  260-271. 

(b)  When  your  waste  is  transported 
off-site  for  any  reason  other  than  to  a 
LLRWDF  under  the  Disposal 
Conditional  Exemption  at  §  266.305,  it 
is  no  longer  eligible  for  the  Storage 
Conditional  Exemption. 

Transportation  antTDisposal 

(onditional  F.xemption 

§  266.305     What  does  the  Transportation 
and  Disposal  Conditional  Exemption  do? 

The  conditional  exemption  for 
transportation  and  disposal  gives  you — 
the  mixed  waste  generator,  treater,  or 
other  handler — an  alternate  way  to 
manage  your  low-Level  mixed  waste.  If 
this  waste  meets  Land  Disposal 
Restrictions  treatment  standards,  and  is 
subject  to  NRC  or  Agreement  State's 
transportation,  manifest  and  disposal 
regulations,  it  will  be  exempted  from 
RCRA  Subtitle  C  hazardous  waste 
manifest,  transportation  and  disposal 
regulations.  Currently,  low-Level  mixed 
waste  meeting  LDR  treatment  standards 
must  be  managed  in  accordance  with 
both  NRC  or  Agreement  State's  and 
RCRA  Subtitle  C's  transportation, 
manifest  and  disposal  regulations.  To 
obtain  and  keep  the  Transportation  and 
Disposal  Conditional  Exemption,  you 
must  meet  all  conditions  under  the 
Transportation  and  Disposal 
Conditional  Exemption  at  all  times. 
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§266.310     Is  your  waste  eligible  for  the 
Transportation  and  Disposal  Conditional 
Exemption'' 

To  bo  eligible  for  this  exemption,  your 
waste  must  be: 
(a)  A  low-Level  radioactive  waste,  or 

\  ARM  u  astp  ds  defined  in  §  266.210 
which  meets  the  acceptance  criteria  of 
a  LLRWDF  licensed  by  the  NRC  or  an 
.\t7reement  Slate  in  accordance  with  10 

CFRparl  61;  and 

lb!  .A  RC'.RA  hazardous  waste  as 
defined  in  40  CFR  261.3. 

§266.315    What  are  the  conditions  you 
must  meet? 

You  must  do  the  fnllowing  to  obtain 
and  keep  the  Tran:>portation  and 
Disposal  Conditional  Exemption: 

(a)  Meet  and  continue  to  meet  LDR 
treatment  standards  per  *;  266. .320. 

(b)  Have  received  written 
confirmation  that  vou  have  notified  the 
designated  reguiatorv  agencies  of  the 
fxemption  per  i^  266.325(a). 

4}  266.330(aj.  and  §  266.340. 

(c)  Even  if  vou  self-regulate  under  the 
Atomic  Energy  .Act,  you  must  manifest 
and  transport  the  waste  according  to 
NRC,  regulations  per  s^  266.345. 

(d)  Ensure  the  exempted  waste  is 
containerized  per  §  266.360.  and 
disposed  at  a  designated  LLRWDF  per 
4)266  355. 

(e)  Keep  and  submit  records  of  the 
exemption  as  required  under  §  266.365, 
and  4)266.370. 

Treatment  Standard  For  Disposal 

§  266.320    What  treatijient  standard  must 
your  waste,  either  as-generated  or  treated, 
meet? 

Your  LLMW  ur  eligible  NARM  must 
meet,  or  be  treated  to  meet.  LDR 
treatment  standards  specified  in 
«?^  268.40-268.49  of  this  chapter.  The 
waste  must  also  meet  RCRA  definition 
of  non-wastewater  as  specified  in  40 
CFR  268.2(di  of  this  chapter  prior  to 
dispf)sal 

.Notification,  Transportation  and 
Manifest 

§  266.325     Before  shipping  exempt  waste, 
whom  must  you  notify? 

(al  You  must  notify  the  following 
parties,  in  writing,  even,'  time  you 
intend  to  claim  an  exemption  for  a 
newlv  generated  waste  stream  (a  waste 
stream  whose  RCRA  hazardous  waste 
codes  differ  from  those  of  the  previously 
claimed  waste  streams): 

(1)  The  RCRA  program  agency  (EPA 
or  state)  regulating  your  low-level  mixed 
waste  activities; 

(2)  The  RCR.\  program  agency  (EPA 
or  state)  in  the  state  where  the  LLRWDF 
is  located;  and 


(3)  The  NRC  or  Agreement  State 
regulating  the  LLRWDF  where  the  waste 
will  be  disposed. 

(b)  You  must  also  notify  the  LLRWDF 
receiving  your  waste,  in  writing,  every 
time  you  plan  to  ship  any  exempted 
waste  to  the  LLRWDF. 

§  266.330    How  must  you  notify  them? 

(a)  You  must  notify  all  parties  m 
§  266.325(a)  by  sending  your 
notification  by  certified  mail  with  return 
receipt  requested.  A  "return  receipt"  is 
any  document  that  demonstrates  the 
receipt  of  the  notification  package  by 
the  regulatory  agencies.  It  can  be  the 
receipt  of  delivery  by  the  US  Postal 
Service,  or  a  mail  delivering  service. 
Include  at  least  the  following  in  the 
notice; 

(1)  A  dated  cover  letter  signed  by  an 
officer  or  authorized  employee  that 
claims  the  exemption  and  includes  the 
following: 

(i)  Your  facility's  name,  address,  and 
RCRA  ID  number. 

(ii)  The  RCRA  hazardous  waste  codes. 

(2)  A  brief,  general  description  of  the 
process  or  operation  that  generated  the 
waste. 

(3)  The  quantity  of  each  waste  stream 
you  will  ship  for  disposal  and  an 
estimate  of  the  average  monthly. 
maximum  monthly,  average  annual,  and 
maximum  annual  quantities  of  the 
waste  for  which  you  are  claiming  an 
exemption. 

(4)  Name,  address,  and  NRC  or 
Agreement  State  license  number  of  the 
LLRWDF  that  has  agreed  to  receive  your 
waste. 

(5)  A  certification  for  compliance  with 
LDR  treatment  standards  as  follows: 

(i)  A  generator  at  §  268.7la)(3){i)  of 
this  chapter. 

(ii)  Treatment  facilities  at  ^  268.7(b)(4) 
of  this  chapter. 

(6)  A  certification  signed  bv  you,  or 
your  authorized  representative,  that  the 
information  contained  in  the 
notification  package  is  true,  accurate, 
and  complete. 

(b)  You  must  notifv'  the  LLRWDF  by 
certified  mail  with  return  receipt 
requested.  Include  at  least  the  folUiwing; 

(1)  The  cover  letter  described  in 
§  266.330(a)(1). 

(2)  The  shipment  number  that  will 
appear  on  block  number  5  of  NRC  or 
Agreement  State's  Uniform  Low-Level 
Radioactive  Waste  Manifest  Form  540 

§266.335     Must  you  wait  for  any 
approvals? 

Your  exemption  is  self-implementing 
The  parties  you  notifv  needn't  review 
your  notification  or  approve  the 
exemption.  You  may  ship  waste  that 
meets  LDR  treatment  standards  to  the 


LLRWDF  once  certified  mail  receipts 
have  come  back  to  you  from  all  parties 
required  to  be  notified. 

§  266.340    What  if  the  information  in  your 
notification  changes? 

(a)  Submit  any  change  in  any 
information  submitted  under  §  266.330 
to  all  parties  vou  notified  initially. 

(b)  Do  it  within  10  business  days  of 
first  learning  of  a  change. 

§  266.345    What  are  the  transportation  and 
manifest  conditions  you  must  meet? 

Even  if  vou  self-regulate  under  the 
authority  of  the  Atomic  Energy  .'\ct.  vou 
must  meet  the  NRC  or  Agreement  State 
transportation  requirements  in  10  CFR 
71,5,  and  the  NRC  or  Agreement  State 
manifest  requirements  in  10  CFR 
20.2006.  Your  exempted  waste  is  not 
subject  to  the  RCRA  hazardous-waste 
transportation  and  manifest 
requirements. 

§  266.350    When  does  the  exemption  take 
effect? 

Your  waste  becomes  exempt  from 
RCRA  Subtitle  C  manifest, 
transportation  and  disposal  once  you  do 
the  following: 

(a)  Your  waste  meets  LDR  treatment 
standards; 

(b)  You  have  received  return  receipts 
that  you  have  notified  the  specified 
regulatory  agencies; 

(c)  You  have  manifested  the  waste 
according  to  NRC  or  Agreement  State 
manifest  regulation  at  10  CFR  20.2006; 

and 

(d)  You  have  placed  the  waste  on  a 
transportation  vehicle  bound  for  an 
LLRWDF  licensed  by  NRC  or  an 
■\greement  State. 

Disposal  Conditions 

§  266.355    Where  must  you  dispose  of 
exempted  waste  to  keep  this  exemption? 

You  must  dispose  of  your  RCRA- 
exempted  waste  in  a  LLRWDF  licensed 
by  NRC  or  Agreement  State  under  10 
CFR  part  61. 

§  266,360    Must  your  waste  be 
containerized  before  disposal  at  the 
LLRWDF  to  keep  this  exemption? 

You  must  arrange  to  have  your 
exempted  waste  containerized  before  it 
is  placed  in  a  disposal  cell.  The 
container  can  not  be  cardboard  or 
fiberboard  boxes. 

Record  Keeping 

§  266.365    What  records  must  you  keep  at 
your  facility  and  for  how  long? 

You  must  keep  records  as  follows: 
(a)  You  must  continue  to  follow 
existing  applicable  record  keeping 
requirements  under  §§  264.73  and  268.7 
of  this  chapter  in  order  to  demonstrate 
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that  your  waste  has  met  LDR  treatment 
standards  prior  to  your  claiming  the 
exemption. 

(b)  You  must  keep  a  copy  of  all 
notifications  required  under  §  266.330, 
sent  to  parties  listed  in  §  266.325  of  this 
subpart  for  as  long  as  the  Mixed  Waste 
exemption  continues  to  be  active,  and 
for  the  three  years  that  follow. 

(c)  You  must  keep  a  copy  of  return 
receipts  of  the  notification  package  from 
all  those  parties  for  as  long  as  the  Mixed 
Waste  exemption  continues  to  be  active, 
and  for  the  three  years  that  follow. 

(d)  You  must  keep  a  copy  of  all  of 
NRC  or  Agreement  State's  radioactive 
waste  manifests  which  included  a 
-shipment  of  the  exempted  waste,  and 
you  must  attach  the  accompanying 
cover  letter  as  described  in 

§  266.330(a)(1)  to  it.  Keep  these  records 
until  closure  of  the  disposal  facility,  or 
closure  of  your  facility  if  it  happens 
before  the  disposal  facility  closure. 

(e)  You  must  keep  a  copy  of  any 
notice  to  any  regulatory  agency  that  tells 
of  any  change  to  your  initial  notification 
for  as  long  as  the  Mixed  Waste 
exemption  continues  to  be  active,  and 
for  the  three  years  that  follow. 

(f)  For  generators  who  self-regulate 
under  the  Atomic  Energy  Act,  in 
addition  to  the  records  specified  in 

§  266.365(a)  through  (e).  you  must  keep 
all  other  documents  related  tn  tracking 
the  \va.ste  as  required  undfr  1 D  CP'R 
20,2006 

§266.370     When  must  you  make  records 
available? 

Make  all  records  relative  to  Vf.ur 
exemption  available  to  your  RCR^\ 
program  agency  in  these  cases: 

(a)  Immediatf']\  duriny  an  on-site 
inspection. 

(b)  Within  five  business  days  when 
and  as  requestpd  bv  EPA. 


T  in 


Tqqq  'Proposed  R 


\'.U^< 


6.3501 


Loss  lit  (onditional  Exemption 

§266.375     Hovj  wiM  your  RCRA  Drogram 
agency  verity  your  Transportation  and 
Disposal  Conditional  Exemption^ 

Your  RCRA  program  agency  may 
inspect  your  facility,  audit  your  records 
regarding  the  exemption,  obtain  samples 
and  perform  any  other  activities 
authorized  under  RCRA  including 
under  section  3007,  42  U.S.C.  6927  or 
other  information  gathering  authority.  In 
an  enforcement  action,  the  burden  of 
proof  to  establish  compliance  with  this 
subpart  falls  on  you.  Nothing  in  Subpart 
N  shall  be  interpreted  or  applied  to 
restrict  any  inspection  or  enforcement 
authority  under  RCRA,  42  U.S.C.  6901 
et  seq.  Notwithstanding  any  other 
provisions  of  these  regulations,  actions 
may  also  be  brought  pursuant  to  Section 
7003  of  RCRA.  42  U.S.C.  6973.  relating 
to  imminent  and  substantial 
endangerment. 

§266.380     How  could  you  iose  your 
Transportation  and  Disposal  Conditional 
Exemption? 

(a)  If  you  fail  to  satisfy-  any  conditions 
listed  under  §  266.315  you  will  lose 
your  manifest,  transportation,  and 
disposal  exemption.  When  you  lose 
your  exemption,  you  must  immediately 
manage  your  waste  as  RCRA  hazardous 
waste  and  you  may  be  subject  to 
enforcement  action  and  fines  and 
penalty  under  RCRA, 

(b)  If  you  fail  to  satisfy  the 
requirements  listed  under  §266. 325(b) 
and/or  §  266.330(b),  you  may  be  subject 
to  enforcement  action  and  fines  and 
penalty  under  RCRA.  However,  you  will 
not  lose  your  manifest,  transportation, 
and  disposal  exemptions. 

(c)  If  you  fail  to  satisf\-  any  of  the 
conditions  and  requirements  under  the 
Transportation  and  Disposal 
Conditional  Exemption  you  must  notify 


all  parties  listed  in  §  266.325(a)  in 
writing,  with  return  receipt  requested, 
of  the  violation  within  30  days  of 
learning  of  the  violation 


vo 


DSC-  trie  ;  -a'-spoMation 
onditiona-  Exerriptio'-  can  it 


§  266  386  i< 
anc  Dtsposa 
be  reclaime 

(a)  You  may  reclaim  your  exemption 
if: 

(1)  You  again  meet  the  requirements 
of  §266.315;  and 

(2)  You  send  us,  the  RCRA  program 
agency,  a  notice  that  you  are  reclaiming 
the  exemption.  The  notice  must  do  the 
following: 

(i)  Explain  the  circumstances  of  each 
failure. 

(ii)  Certify  that  you  have  corrected 
each  failure  that  caused  you  to  lose  the 
exemption  and  that  your  waste  again 
meets  all  the  conditions  as  of  the  date 
you  specify. 

(iii)  Demonstrate  that  each  failure  is 
not  likely  to  recur  because  of  specific 
steps  (list  them)  that  you  have 
implemented  in  your  LLMW 
compliance  activities. 

(iv)  Include  any  other  information  you 
want  us  to  consider  when  we  review 
your  notice  reclaiming  the  exemption. 

(b)  We  may  terminate  a  reclaimed 
conditional  exemption  if  we  find  that 
your  claim  is  inappropriate  based  on 
factors  such  as:  you  have  failed  to 
correct  the  problem;  you  explained  the 
circumstances  of  the  violation 
unsatisfactorily;  or  you  failed  to  show 
that  the  violation  is  unlikely  to  recur.  In 
reviewing  a  reclaimed  conditional 
exemption  under  this  section,  we  may 
add  requirements  to  the  exemption  to 
ensure  and  document  proper  waste 
management  to  protect  human  health  or 
the  environment. 

[FR  Doc.  99-29068  Filed  11-18-99:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

RIN0991-AA91 

Federal  Health  Care  Programs:  Fraud 
and  Abuse;  Statutory  Exception  to  the 
Anti-Kickback  Statute  for  Shared  Risk 
Arrangements 

agency:  Office  of  Inspector  General 

lOlG),  HHS 

ACTION:  interim  final  rule  with  request 

for  cdmment. 

SUMMARY:  In  accordance  with  section 

2 IB  of  the  Health  Insurance  Portability 
rind  Accountability  Act  of  1996 
(HIPAA),  and  section  14  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987.  this  interim  final 
rule  establishes  two  new  safe  harbors 
from  the  anti-kickback  law  (section 
1 128B(h)  of  the  Social  Security  Act)  to 
provide  protection  for  certain  managed 
care  arrangements.  The  first  safe  harbor 
protects  certain  financial  arrangements 
between  managed  care  plans  and 
individuals  or  entities  with  whom  they 
contract  for  the  provision  of  health  care 
items  and  sen.'ices.  where  Federal 
health  care  programs  pay  such  plans  on 
a  capitated  basis  The  second  safe 
harbor  protects  certain  financial 
arrangements  between  managed  care 
plans  (including  employer-sponsored 
group  health  plans)  and  individuals  or 
entities  with  whom  they  contract  for 
health  care  items  and  services  with 
respect  to  services  reimbursed  on  a  fee- 
for-service  basis  by  a  Federal  health  care 
program  provided  that  such  individuals 
and  entities  are  placed  at  substantial 
financial  risk  for  the  cost  or  utilization 
of  items  or  services  furnished  to  Federal 
health  care  program  beneficiaries.  Each 
of  these  safe  harbors  set  forth  standards 
that  will  result  in  the  particular 
arrangement  being  protected  from 
criminal  prosecution  and  civil  or 
administrative  sanctions  under  the  anti- 
kickback  provisions. 
DATES:  Effective  date:  This  rule  is 
effective  on  November  19,  1999. 
Comment  period:  To  assure 
consideration,  public  comments  must  be 
delivered  to  the  address  provided  below 
by  no  later  than  5  p.m.  on  January  18, 
2000. 

ADDRESSES:  Please  mail  or  deliver  your 
written  comments  to  the  following 
address;  Office  of  Inspector  General. 
Department  of  Health  and  Human 
Services.  Attention:  OIG-54-IFC,  Room 
5246,  Cohen  Building  330 


Independence  Avenue,  S.W., 
Washington.  D.G  20201 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
E.  Kass.  Senior  Counsel,  Office  of 
Counsel  to  the  Inspector  General.  (202) 
205-9501;  or  Joel  Schaer.  Regulations 
Officer.  Office  of  Counsel  to  the 
Inspector  General.  (202)  619-1306. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Anti-Kickback  Statute 

Section  1128B(b)  of  the  Social 
Security  Act  (the  Act)  (42  U.S.C.  1320a- 
7b(b))  provides  criminal  penalties  for 
individuals  or  entities  that  knowingly 
and  willfully  offer,  pay,  solicit  or 
receive  remuneration  to  induce  the 
referral  of  business  reimbursable  under 
a  Federal  health  care  program 
(including  Medicare  and  Medicaid).  The 
offense  is  a  felony  punishable  by  fines 
of  up  to  $25,000  and  imprisonment  for 
up  to  5  years.  Section  2  of  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987  (MMPPPA) 
authorizes  the  exclusion  of  an 
individual  or  entity  from  participation 
in  the  Medicare  and  State  health  care 
programs  if  it  is  determined  that  the 
party  has  violated  the  anti-kickback 
statute.  In  addition,  the  Balanced 
Budget  Act  of  1997,  Public  Law  105-33, 
amended  section  1128A(a)  of  the  Act  to 
include  an  administrative  civil  money 
penalty  provision  for  violating  the  anti- 
kickback  statute.  The  administrative 
sanction  is  $50,000  for  each  act  and  an 
assessment  of  not  more  than  3  times  the 
amount  of  remuneration  offered,  paid, 
solicited  or  received,  without  regard  to 
whether  a  portion  of  such  remuneration 
was  offered,  paid,  solicited  or  received 
for  a  lawful  purpose.  (See  section 
1128A(a)(7)  of  the  Act;  42  U.S.C.  1320a- 
7a(a)(7)). 

The  anti-kickback  statute  contains 
five  statutory  exceptions  from  the 
statutory  prohibitions.  The  exceptions 
are  for  certain  discounts  obtained  by  a 
provider  and  disclosed  to  the  Federal 
health  care  program,  compensation  paid 
to  a  bona  fide  employee  by  an  employer, 
amounts  paid  to  a  group  purchasing 
organization  by  a  vendor  subject  to 
certain  conditions,  waivers  of 
coinsurance  by  Federally  qualified 
health  centers,  and  remuneration  paid 
as  part  of  a  risk-sharing  arrangement. 
The  last  exception  is  the  subject  of  this 
rulemaking. 

Section  14  of  MMPPPA  also  required 
the  OIG  to  promulgate  regulations 
specifying  those  payment  and  business 
practices  that,  although  potentially 
capable  of  inducing  referrals  of  business 
under  the  Medicare  and  State  health 
care  programs,  would  not  be  subject  to 


criminal  prosecution  under  section 
1128B  of  the  Act  and  that  will  not 
provide  a  basis  for  administrative 
sanctions  under  sections  1128(b)(7)  or 
1128A(a)(7)  of  the  Act.  (See  section  2  of 
Pub.  L.  100-93.)  Congress  intended  that 
the  regulations  setting  forth  \arious 
"safe  harbors"  would  be  periodically 
updated  to  reflect  changing  business 
practices  and  technologies  in  the  health 
care  industry. 

The  failure  of  an  arrangement  to  fit 
inside  a  safe  harbor  or  statutory- 
exception  does  not  mean  that  the 
arrangement  is  illegal.  It  is  incorrect  to 
assume  that  arrangements  outside  of  a 
safe  harbor  are  suspect  due  to  that  fact 
alone.  That  an  arrangement  does  not 
meet  a  safe  harbor  onlv  means  that  the 
arrangement  does  not  have  guaranteed 
protection  and  must  be  evaluated  on  a 
case-bv-case  basis. 

The  anti-kickback  statute  potentially 
applies  to  many  managed  care 
arrangements  because  a  common 
strategy  of  these  arrangements  is  to  offer 
phvsicians,  hospitals  and  other 
providers  increased  patient  volume  in 
return  for  substantial  fee  discounts. 
Because  discounts  to  managed  care 
plans  can  constitute  "remuneration" 
within  the  meaning  of  the  anti-kickback 
statute,  a  number  of  health  care 
providers  and  managed  care  plans  have 
expressed  concern  that  many  relatively 
innocuous,  or  even  beneficial, 
commercial  managed  care  arrangements 
implicate  the  statute  and  may  subject 
them  to  criminal  prosecution  and 
administrative  sanctions.  In  response  to 
these  concerns,  we  issued  final  safe 
harbor  regulations  for  managed  care 
arrangements  on  January  25.  1996  (61 
FR  2122)  to  protect  certain  managed 
care  arrangements  that  we  did  not 
believe  posed  any  significant  risk  of 
fraud  or  abuse.  (See  42  CFR 
1001.952(m)).  We  are  soliciting 
comments  on  whether  the  current 
managed  care  safe  harbor  should  be 
removed  in  light  of  this  rulemaking  so 
as  to  avoid  confusion. 

We  recognize  that  many  managed  care 
an^angements  exist  in  the  marketplace 
todav  that  do  not  fall  within  a  safe 
harbor,  but  are  not  illegal  under  the 
anti-kickback  statute.  .Such 
arrangements  must  be  analyzed  on  a 
case-by-case  basis.  Any  individual  or 
entity  with  questions  regarding  whether 
a  specific  arrangement  violates  the  anti- 
kickback  statute  may  submit  an  advisory- 
opinion  request  to  the  OIG  in 
accordance  with  regulations  set  forth  in 
42  CFR  part  1008. 
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B.  Section  216  of  HIP. AA 

1.  Summary  of  Statutory'  Provision 

In  section  216  of  HIPAA.  Congress 
created  a  new  statutory'  exception  to  the 
anti-kickback  statute  that  covers 
remuneration  in  accordance  with  two 
categories  of  risk-sharing  arrangements. 
The  first  category  is  'any  remuneration 
between  an  organization  and  an 
individual  or  entity  providing  items  or 
services,  or  a  combination  thereof, 
pursuant  to  a  written  agreement 
between  the  organization  and  the 
individual  or  entity  if  the  organization 
is  an  eligible  organization  under  section 
1876  (of  the  Social  Security  Act)  *   *   *" 
The  second  category  is  "any 
remuneration  between  an  organization 
and  an  individual  or  entity  providing 
items  or  services,  or  a  combination 
thereof,  pursuant  to  a  written  agreement 
between  the  organization  and  the 
individual  or  entity  *   *   *  if  the  written 
agreement,  through  a  risk-sharing 
arrangement,  places  the  individual  or 
entity  at  substantial  financial  risk  for  the 
cost  or  utilization  of  the  items  or 
services,  or  a  combination  thereof. 
which  the  individual  or  entity  is 
i)bligated  to  provide."  Congress  directed 
the  Department  to  develop  regulations 
implementing  the  exceptions  using  a 
negotiated  rulemaking  process. 

2.  Negotiated  Rulemaking  Process 

The  negotiated  rulemaking  process 
began  in  the  spring  of  1997,  and  on 
March  7.  1997.  a  facilitator  with  the 
Department's  Departmental  Appeals 
Board  issued  a  convening  report  to  the 
hTspector  General,  setting  out  findings 
and  recommendations  on  the  use  of  a 
negotiated  rulemaking  process  for  these 
regulations  and  identifying  industry  and 
consumer  representatives  who.  based  on 
their  interests,  should  ser\'e  on  the 
committee.  On  May  23.  1997.  the  OIG 
issued  a  notice  of  intent  to  form  a 
Negotiated  Rulemaking  Committee,  in 
accordance  with  the  Negotiated 
Rulemaking  Act  of  1990.  Public  Law 
101-648.  as  amended  by  Public  Law 
1 02-354  [5  U.S.C.  561  et  seq.).  and 
requested  public  comments  on  whether 
those  interests  affected  by  the  key  issues 
of  the  negotiated  rulemaking  had  been 
identified  (62  FR  28410)  Aher  review  of 
the  comments,  the  Secretary  appointed 
a  committee  consisting  of  23  parties 
representing  all  of  the  major  groups 
identified  as  having  a  significant 
interest  in  these  regulations.  The 
negotiated  rulemaking  committee  was 
comprised  of  the  following  groups: 

•  .American  Association  of  Health  Plans 

•  .American  Association  of  Retired 
Persons 

•  .American  Hospital  Association 
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•  American  Health  Care  Association 

•  American  Medical  Association 

•  American  Medical  Group  Association 

•  Blue  Cross  Blue  Shield  Association 

•  Consumer  Coalition  for  Quality 
Health  Care 

•  Coordinated  Care  Coalition 

•  Department  of  Justice 

•  Federation  of  American  Health 
Systems 

•  Health  Insurance  Association  of 
America 

•  Health  Insurance  Manufacturers 
Association 

•  Independent  Insurance  Agents  of 
America/National  Association  of 
Health 

•  Underwriters/National  Association  of 
Life  Underwriters 

•  National  Association  of  Chain  Drug 
Stores 

•  National  Association  of  Community 
Health  Centers 

•  National  Association  of  Insurance 
Commissioners 

•  National  Association  of  Medicaid 
Fraud  Control  Units 

•  National  Association  of  State 
Medicaid  Directors 

•  National  Rural  Health  Association 

•  Office  of  Inspector  General.  DHHS 

•  Pharmaceutical  Research  and 
Manufacturers  of  America 

•  The  IPA  Association  of  America 
The  committee  was  charged  with 

reaching  consensus  on  the  basic  content 
of  interim  final  regulations  relating  to 
section  216  of  HIPAA.  Committee 
consensus  was  defined  as  a  unanimous 
concurrence  of  all  committee  members, 
provided  that  there  was  a  quorum  of 
two-thirds  of  the  committee  members 
present.  Unanimous  concurrence  with 
respect  to  a  committee  decision  meant 
only  that  the  committee  members 
"could  live  with"  the  particular 
decision. 

The  committee  held  seven  multi-day 
negotiating  sessions  beginning  in  June 
1997.  During  the  sessions,  the 
committee  made  significant  progress  in 
developing  new  regulations.  On  January 
22.  1998.  the  committee  unanimously 
concurred  on  the  committee  statement 
that  formed  the  basis  of  this  rulemaking 
when  considered  as  a  whole.  A  copy  of 
the  committee  statement  can  be  found 
on  the  OIG  web  site  at  http:// 
www.dhhs.gov/progorg/oig. 

C.  Basis  for  Interim  Final  Riilemakins 

These  interim  final  regulations  will  be 
effective  upon  publication.  For  a 
number  of  reasons,  we  find  that  good 
cause  exists  for  an  immediate  effective 
date  for  these  regulations.  First. 
Congress  specifically  mandated  that  the 
regulations  implementing  section  216  of 
HIPAA  should  be  published  as  interim 


final  regulations.  Second,  those  portions 
of  the  rule  that  are  technically  outside 
of  the  scope  of  section  216  of  HIPAA 
were  discussed  in  a  public  forum  during 
the  negotiated  rulemaking  sessions  and 
are  integral  to  the  protections  afforded 
under  the  portions  of  the  regulation 
implementing  section  216  of  HIPAA.  In 
addition,  safe  harbors  do  not  create  any 
affirmative  obligation  on  any 
individuals  or  entities.  They  only 
exempt  certain  conduct  from  potential 
criminal  and  administrative  sanctions. 
As  a  result,  we  find  that  the  benefit 
conferred  on  the  pubhc  by  this  rule's 
immediate  promulgation  provides  good 
cause  for  it  to  be  effective  upon 
publication. 

n.  Provisions  of  the  Interim  Final  Rule 

In  this  section,  we  discuss  the 
purpose  and  scope  of  the  safe  harbors, 
summarize  the  provisions  of  this 
interim  final  rule,  and  describe  general 
issues  that  arose  during  the  negotiated 
rulemaking.  We  then  describe  the 
individual  provisions  of  the  rulemaking 
and  related  issues  discussed  by  the 
committee. 

A.  Purpose 

The  rule  is  intended  to  implement 
section  216  of  HIPAA  by  creating  two 
new  regulator)'  safe  harbors  that 
correspond  to  the  two  categories  of 
managed  care  arrangements  identified 
in  that  statutory  provision.  The  first  safe 
harbor,  set  forth  in  §  1001.952(t). 
protects  various  financial  arrangements 
between  managed  care  entities  that 
receive  a  fixed  or  capitated  amount  from 
the  Federal  health  care  programs  and 
individuals  and  entities  with  whom  the 
managed  care  entity  contracts  for  the 
provision  of  health  care  items  or 
services. 

The  second  safe  harbor,  set  forth  in 
§  1001.952(u).  protects  contractual 
relationships  between  managed  care 
entities  and  their  contractors  and 
subcontractors  where  the  contractors 
and  subcontractors  are  at  substantial 
financial  risk  for  the  cost  or  utilization 
of  items  or  services  they  provide  or 
order  for  Federal  health  care  program 
beneficiaries.  As  explained  in  detail 
below,  the  negotiated  rulemaking 
committee  recognized  that  there  are  few 
existing  managed  care  arrangements  that 
would  qualify'  under  newly-established 
§  1001.952(uj  that  are  not  otherwise 
cov-ered  by  the  safe  harbor  in  newly- 
established  §  1001.952(t).  In  practice, 
most  managed  care  arrangements,  such 
as  employer-sponsored  health  plans,  do 
not  place  their  contractors  and 
subcontractors  at  substantial  financial 
risk  for  the  cost  or  utilization  of  items 
or  services  provided  to  Federal  health 
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carf»  program  beneficiaries.  Typically, 
thr  f ontrartiirs  and  subcontractors  to 
such  health  plans  are  reimbursed 
directlv  bv  the  Federal  payor  on  a  fee- 
for-service  basis.  Notwithstanding  the 
tw-for-servit;e  payment  arrangements, 
«}  inoi  952(ul  identifies  a  categor\'  of 
arrangements  that  could  qualifv'  for 
protection. 

B.  Scope  of  the  Safe  Harbors 

The  safe  harbors  established  in 
«?«)  1001.952(t)  and  (u)  protect 
remuneration  between  parties  where  the 
remuneration  is  a  price  reduction  for  the 
provision  of  health  care  items  or 
services.  Other  remuneration,  such  as 
profit  distributions  from  investment 
interests  in  an  entity  with  a  risk  sharing 
arrangement,  is  not  protected  by  these 
safe  harbors.  Individuals  or  entities 
seeking  safe  harbor  protection  for  such 
arrangements  mav  meet  the 
requirements  of  another  safe  harbor, 
such  as  the  safe  harbor  for  investment 
interests  in  small  entities  set  forth  in 
^  1001.952(a)(2). 

In  addition,  if  an  arrangement  covers 
both  remuneration  that  qualifies  for 
protection  under  either  §  1001.952(t)  or 
(u).  and  remuneration  that  is  not 
qualified  for  protection,  the  former 
remuneration  remains  protected.  For 
example,  a  managed  care  plan  may 
"carve  out"  transplant  services  from  its 
capitated  payment  methodology  and 
pav  for  those  services  on  a  fee-for- 
service  basis  The  remuneration  for  the 
transplant  services  would  not  be 
protected  under  these  safe  harbors. 
However,  protection  for  the  items  or 
services  covered  bv  the  capitation, 
assuming  all  safe  harbor  conditions  are 
otherwise  met.  would  not  be  lost. 
Further,  an  arrangement  that  potentially 
falls  within  more  than  one  safe  harbor 
need  onlv  meet  the  requirements  of  one 
safe  harbor.  The  remuneration  for  the 
transplant  services  may  be  protected 
under  a  separate  safe  harbor,  such  as  the 
personal  services  safe  harbor 
{§  1001.952(d)). 

Finallv.  compliance  with  a  safe  harbor 
onlv  provides  protection  from  the 
Federal  anti-kickback  criminal  statute 
and  related  administrative  sanction 
authorities  Safe  harbors  do  not  apply  to 
other  laws,  such  as  State  licensure  laws, 
antitrust  laws  or  other  Federal  and  State 
health  care  fraud  laws.  Further,  the 
terms  and  definitions  in  these  safe 
harbors  do  not  applv  to  other  laws, 
including  but  not  limited  to  the  anti- 
trust laws. 

C.  General  Issues  Discussed  By  The 
Cnmmittee 

The  literal  language  of  section  216  of 
HIPAA  presented  several  threshold 


problems.  First,  the  two  categories  of 
managed  care  arrangements  identified 
by  section  216  of  HIPAA  were  narrow 
and  did  not  provide  protection  for  other 
managed  care  arrangements  that  the 
committee  believed  presented  similar 
low  risks  of  fraud  or  abuse.  For 
example,  section  216  was  passed  prior 
to  the  enactment  of  the  Balanced  Budget 
Act  of  1997.  which  provides  both  for  the 
phasing  out  of  section  1876  managed 
care  contracts,  and  the  creation  of 
Medicare+Choice  programs  under  the 
new  Medicare  Part  C.  Many  of  the  new 
Medicare+Choice  organizations  are 
similar  to  section  1876  organizations 
and  deserve  the  same  extensive 
protection.  Nevertheless,  while 
Congress  in  the  Balanced  Budget  Act 
changed  many  of  the  references  to 
section  1876  in  the  Act  to  the  new 
Medicare  Part  C,  it  did  not  change  the 
reference  in  section  216  of  HIPAA. 

A  similar  issue  arose  with  respect  to 
the  second  category  of  arrangements 
protected  by  section  216.  The  statutory 
language  was  limited  to  arrangements  in 
which  the  provider  or  supplier  is  at 
substantial  financial  risk  for  items  or 
services  that  it  is  obligated  to  provide. 
However,  as  a  practical  matter,  many 
effective  managed  care  systems  place 
the  physicians  at  substantial  risk,  not  for 
the  physician  services  they  provide 
directly,  but  for  the  ancillarv  and 
hospital  services  they  order. 
Furthermore,  the  financial  incentives  in 
most  managed  care  plans  are  based  not 
on  the  individual  performance  of  a 
physician,  but  on  the  aggregate 
performance  of  a  group  of  physicians. 

Given  the  shortcomings  of  the 
statutory  language,  the  Department 
determindti  that  it  would  exercise  its 
authority  under  section  14  of  the 
MMPPPA  to  expand  these  safe  harbors 
beyond  the  legal  confines  of  section  216. 
Again,  section  14  of  MMPPPA  allows 
the  Secretary  to  promulgate  regulations 
to  protect  arrangements  that  the 
Department  determines  may  technically 
violate  the  anti-kickback  statute,  but 
which  pose  a  low  risk  of  program  fraud 
or  abuse.  Exercise  of  this  authority 
permits  protection  of  certain  types  of 
managed  care  arrangements  that  are  not 
encompassed  within  the  statuton,' 
language  of  section  216  of  HIPAA.  The 
committee  statement  includes  these 
expanded  provisions  and  specifically 
identifies  diem  as  areas  outside  of  the 
scope  of  section  216. 

A  final  conceptual  issue  was  the 
definition  of  "substantial  financial 
risk."  Some  committee  members  wanted 
the  rule  to  set  forth  clear  'bright  line" 
standards,  so  that  both  law  enforcement 
officers  and  the  industry  would  know 
whether  a  particular  arrangement  was 


protected  or  not.  While  bright  line  tests 
can  potentially  "chill"  the  development 
of  some  innovative  managed  care 
arrangements,  any  ambiguity  in  the 
scope  of  protection  could  be  exploited 
by  unscrupulous  individuals  or  entities 
to  engage  in  abusive  or  fraudulent 
activities,  especially  in  light  of  the  nigh 
burden  of  proof  on  the  Government  in 
criminal  proceedings.  Plans  have  the 
option  of  submitting  advisory  opinion 
requests  for  arrangements  that  do  not  fit 
within  these  safe  harbors.  Furthermore, 
the  Department  annually  solicits 
suggestions  for  additions  to  the  anti- 
kickback  safe  harbors  (62  FR  65049; 
December  10,  1997).  Moreover,  we  have 
agreed  to  review  the  target  payment 
percentages  of  the  numeric  substantial 
financial  risk  test  as  more  research  and 
data  become  available. 

D.  Section  1001. 952(t)— Price 
Reductions  Offered  to  Eligible  Managed 
Care  Organizations 

1.  Overview 

This  safe  harbor  corresponds  to  the 
first  category  of  arrangements  identified 
in  section  216  of  HIPAA.  which 
exempts  certain  arrangements  involving 
"eligible  organizations  under  section 
1876"  of  the  Act.  Section  1876  of  the 
Act  provides  for  the  Health  Care 
Financing  Administration  (HCFA)  to 
enter  into  managed  care  contracts  with 
Federallv-qualified  health  maintenance 
organizations  (HMOs)  and  certain 
competitive  medical  plans  that  have 
characteristics  similar  to  Federally- 
qualified  HMOs.  As  used  in  section 
1876  of  the  Act  and  the  implementing 
regulations,  an  "eligible  organization" 
encompasses  both  (i)  Federally-qualified 
HMOs  and  competitive  medical  plans 
that  have  entered  into  either  risk  or  cost- 
based  managed  care  contracts  with 
HCFA.  and  (ii)  Federally-qualified 
HMOs  that  have  not  entered  into  risk  or 
cost-based  managed  care  contracts  with 
HCFA. 

This  safe  harbor  recognized  that 
eligible  organizations  with  risk  contracts 
under  section  1876  of  the  Act  presented 
little  or  no  risk  of  overutilization  or 
increased  costs  to  the  Federal  health 
care  programs,  given  applicable 
pavment  arrangements  and  regulatory 
oversight.  When  plans  are  paid  a 
capitated  amount  for  all  of  the  services 
they  provide  regardless  of  the  dates, 
frequency  or  type  of  services,  there  is  no 
incentive  to  overutilize.  In  any  event, 
even  if  overutilization  occurs,  the 
Federal  health  care  programs  are  not  at 
risk  for  these  increased  costs. 
The  safe  harbor  set  forth  in 
§  1001.952(t)  extends  protection  from 
the  anti-kickback  statute  bevond  the 
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managed  care  arrangements  under 
section  1876  of  the  Act  that  are 
specifically  protected  by  section  216  of 
HiPAA.  The  expansion  includes  other 
programs  where  the  Federal  health  care 
programs  pay  on  a  capitated  or  fixed 
aggregate  basis,  such  as  certain 
Medicare  Part  C  plans.  Further,  it 
extends  safe  harbor  protection 
"downstream"  to  cover  subcontracts 
with  other  providers  and  entities  to 
provide  items  and  ser\'ices  in 
accordance  with  a  protected  managed 
care  arrangement.  So  long  as  the  Federal 
health  care  programs'  aggregate 
financial  exposure  is  fixed  in 
accordance  with  its  contract  with  the 
managed  care  organization,  these 
subcontracting  arrangements  are 
protected  regardless  of  the  payment 
methodology,  subject  to  the  limitations 
set  forth  below. 

2.  Limitations 

While  §  1001.952(t)  broadens  the 
statutory  exception  in  important 
respects,  there  are  some  important 
limitations.  First,  the  broad  protection 
for  arrangements  with  subcontractors  is 
limited  to  risk-based  managed  care 
plans  that  do  not  claim  any  payment 
from  a  Federal  health  care  program 
other  than  the  capitated  amount  set 
forth  in  the  managed  care  plan's 
agreement  with  the  Federal  health  care 
program.  Where  the  managed  care  plan, 
its  contractors  or  its  subcontractors  are 
permitted  to  seek  additional  payments 
from  any  of  the  Federal  health  care 
programs,  the  regulatory  safe  harbor 
protection  is  significantly  more  limited. 
For  example,  protection  is  not  extended 
to  arrangements  with  subcontractors 
when  the  contract  under  section  1876  of 
the  Act  is  cost-based  or  where  the  prime 
contract  is  protected  solely  because  the 
contracting  entity  is  a  Federally- 
qualified  HMO.  in  the  first  instance, 
reimbursement  from  the  Federal  health 
care  program  is  based  on  costs,  and  in 
the  latter  case,  services  for  Medicare 
enrolle§s  are  reimbursed  on  a  fee-for- 
service  basis.  In  both  instances, 
reimbursement  will  increase  with 
utilization,  thus  providing  the  same 
incentive  to  overutilize  as  any  fee-for- 
service  payment  methodology. 

A  second  limitation  on  the  regulatory 
safe  harbor  protection  is  that  it  only 
applies  to  remuneration  for  health  care 
items  and  services  and  those  items  or 
services  reasonably  related  to  the 
provision  of  health  care  items  and 
services.  Section  1001.952(1)  does  not 
cover  marketing  ser\'ices  or  any  services 
provided  prior  to  a  beneficiary's 
enrollment  in  a  health  plan.  This 
limitation  also  applif^s  to  the  other  new 
safe  harbor  in  §  1001.952(a). 


Another  significant  limitation  is  that 
there  is  no  protection  if  the  financial 
arrangements  under  the  managed  care 
agreement  are  implicitly  or  explicitly 
part  of  a  broader  agreement  to  steer  fee- 
for-service  Federal  health  care  program 
business  to  the  entity  giving  the 
discount  to  induce  the  referral  of 
managed  care  business.  Specifically,  we 
understand  that  most  managed  care 
plans  have  multiple  relationships  with 
their  contractors  and  subcontractors  for 
the  provision  of  services  for  various 
product  lines,  including  non-federal 
HMOs,  preferred  provider  organizations 
(PPOs)  and  point  of  service  networks. 
Consequently,  although  neither  a 
managed  care  plan  receiving  a  capitated 
payment  from  a  Federal  healthcare 
program  nor  its  contractors  or 
subcontractors  has  an  incentive  to 
overutilize  items  or  services  or  pass 
additional  costs  back  to  the  Federal 
health  care  programs  under  the 
capitated  arrangement,  we  are 
concerned  that  a  managed  care  plan  or 
contractor  may  offer  (or  be  offered)  a 
reduced  rate  for  its  items  or  services  in 
the  Federal  capitated  arrangement  in 
order  to  have  the  opportunity  to 
participate  in  other  product  lines  that 
do  not  have  stringent  payment  or 
utilization  constraints.  This  practice  is  a 
form  of  a  practice  that  has  become 
known  as  "swapping":  in  the  case  of 
managed  care  arrangements  low 
capitation  rates  could  be  traded  for 
access  to  additional  fee-for-ser\'ice  lines 
of  business.  We  are  concerned  when 
these  discounts  are  in  exchange  for 
access  to  fee-for-service  lines  of 
business,  where  there  is  an  incentive  to 
overutilize  services  provided  to  Federal 
health  care  program  beneficiaries. 

For  example,  we  would  have  concerns 
where  an  HMO  with  a  Medicare  risk 
contract  under  Medicare  Part  C  also  has 
an  employer-sponsored  PPO  that 
includes  retirees  and  requires 
participating  providers  to  accept  a  low- 
capitation  rate  for  the  Medicare  HMO 
risk  patients  in  exchange  for  access  to 
the  Medicare  fee-for-service  patients  in 
the  PPO.  Although  in  such 
circumstances  the  cost  to  the  Medicare 
program  for  the  risk  based  HMO 
beneficiaries  will  not  be  increased, 
mav  be  increased  expenditures  for 
Medicare  beneficiaries  in  the  PPO 
arrangement,  since  the  providers  may 
have  an  incentive  to  increase  ser\'ices  to 
the  Medicare  enrollees  in  the  PPO  to 
offset  the  discounted  rates  to  the 
Medicare  HMO.  Accordingly,  such 
arrangements  could  violate  the  anti- 
kickback  statute  and  should  not  be 
protected. 


there 


3.  Analysis  of  §  1001.952(t) 

a.  Arrangements  behxeen  eligible 
managed  care  organizations  and  first 
tier  contractors.  Section  1001.952(t)(l) 
is  divided  into  two  parts  and  sets  out 
the  substantive  standards  that 
arrangements  must  meet  in  order  to 
receive  safe  harbor  protection. 
Paragraph  (t)(l)(i)  of  this  section  sets  out 
the  standards  for  arrangements  between 
the  eligible  managed  care  organization 
(EMCO)  and  any  individual  or  entity 
that  contracts  directly  with  the  EMCO. 
These  direct  or  "first  tier"  contractors 
are  the  only  parties  that  are  protected  by 
the  literal  language  of  section  216  of 
HIPAA.  Accordingly,  the  regulation 
treats  these  first  tier  contractors 
differently  than  individuals  or  entities 
that  provide  health  care  items  or 
services  in  accordance  with 
subcontracts  with  these  first  tier 
entities.  We  refer  to  these  subcontractors 
as  "downstream"  contractors  or 
providers.  Paragraph  {t)(l)(ii)  of  this 
section  sets  out  the  standards  which 
must  be  met  in  order  for  arrangements 
between  first  tier  contractors  and  any 
downstream  subcontractor  or  between 
successive  tiers  of  downstream 
subcontractors  to  be  protected. 

Under  §  1001.952(t)(l)(i)(A).  the 
EMCO  and  any  first  tier  contractor  must 
have  an  agreement  that  is  written  and 
signed  by  the  parties,  specifies  the  items 
and  services  covered  under  the 
agreement,  and  has  a  terra  of  at  least  one 
year.  These  requirements  are  similar  to 
the  requirements  for  written  agreements 
in  other  safe  harbor  provisions.  In 
paragraph  (l)(i)(A)(IV)  of  this  section, 
there  is  a  requirement  that  neither  party 
will  receive  any  additional  payment  for 
covered  sendees  from  the  Federal  health 
care  programs.  This  requirement  is 
intended  to  insure  that  there  is  an 
incentive  to  control  costs  by  eliminating 
the  ability  on  the  part  of  the  first  tier 
contractor  to  offset  losses  incurred 
through  the  capitated  methodology. 

There  are  three  exceptions  to  this 
general  prohibition  on  the  plan's  receipt 
of  additional  Federal  health  care 
payments.  These  exceptions,  set  out  in 
§  lb01.952(t)(l)(i)(A)(IV)  are: 

•  HMOs  and  CMPs  that  have 
Medicare  cost-based  contracts  under 
section  1876  of  the  Act: 

•  Federally-qualified  HMOs  without  a 
HCFA  contract:  and 

•  Federally  qualified  health  centers 
that  claim  supplemental  payments  from 
a  Federal  health  care  program. 

For  Federally-qualified  HMOs  and 
Medicare  cost-based  HMOs/CMPs,  the 
billing  arrangement  under  which  they 
receive  additional  Federal  health 
program  payments  must  be  set  forth  in 
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the  written  agreement  With  respect  to 
Federally-qualified  HMOs  and  Medicare 
cost-based  HMOs/CMPs.  the  language  of 
section  216  of  HIPAA  expressly  requires 
this  exception,  since  they  are  "eligible 
organizations"  in  section  1876  of  the 
Act.  The  exception  for  Federally- 
qualified  health  centers  is  beyond  the 
language  of  section  216,  Nevertheless, 
an  exception  for  Federally-qualified 
health  centers  recognizes  the  special 
role  they  play  in  health  care  delivery 
systems  in  many  medically  underserved 
areas.  We  wish  to  make  clear,  however, 
that  the  safe  harbor  protects  only  the 
provision  of  health  care  items  or 
services  by  (1)  individuals  nr  entities 
that  contract  directly  with  the  HMOs 
and  CMPs  with  cost-based  contracts 
under  section  1876  of  the  Act.  or  with 
Federally-qualified  HMOs  that  do  not 
have  a  risk-based  contract  with  the 
Medicare  program,  i.e..  first  tier 
providers,  or  (2)  in  the  case  of  a 
Federally-qualified  health  center,  by  the 
health  center  itself. 

As  part  of  this  interim  final  rule,  we 
are  soliciting  comments  concerning 
coverage  of  arrangements  where  a 
Medicaid  managed  care  plan  or  an 
individual  or  entity  under  such  a  plan 
bills  another  Federal  health  care 
program  on  a  fee-for-service  basis  for  a 
person  that  is  dually  eligible  for 
Medicare  and  Medicaid.  One  possibility 
would  be  to  extend  safe  harbor 
protection  in  instances  where  (1)  the 
Medicaid  plan  bills  the  Federal  health 
care  program.  (2)  the  individual  or 
entity  is  paid  by  the  Medicaid  plan  in 
the  same  amount  and  in  the  same  way 
as  for  those  enroUees  who  are  not 
subject  to  the  coordination  of  benefits; 
and  (3)  neither  the  plan  nor  the 
individual  or  entity  otherwise  shifts  the 
burden  of  such  an  arrangement  to  the 
extent  that  increased  payments  are 
claimed  from  a  Federal  health  care 
program. 

The  last  two  standards  in 
§  1001.952(t)(l)(i)  insure  that  the 
discounts  by  the  providers  do  not 
increase  the  risk  of  overutilization  or 
increased  costs  in  other  Federal  health 
care  programs.  As  explained  in  the 
overview  section,  this  safe  harbor  does 
not  protect  situations  where  one  party 
gives  or  receives  a  discount  or  other 
remuneration  in  return  for  or  to  induce 
the  provision  or  acceptance  of  business 
(other  than  that  covered  by  the 
arrangement)  for  which  payment  may  be 
made  by  the  Federal  health  care 
programs  on  a  fee-for-service  basis.  In 
addition,  in  accordance  with  paragraph 
(l)(i)(C)  of  this  section,  the  arrangement 
cannot  shift  the  financial  burden  to  the 
extent  that  increased  payments  are 


claimed  from  Federal  health  care 
programs. 

b.  Arrangements  between  first  tier 
contractors  and  downstream 
contractors.  Except  as  discussed  below, 
arrangements  between  a  first  tier 
contractor  and  a  downstream  contractor, 
or  between  successive  tiers  of 
downstream  contractors,  are  protected 
as  long  as  the  arrangement  is  for  the 
provision  of  health  care  items  or 
services  that  are  covered  by  the 
arrangement  between  the  first  tier 
contractor  and  the  EMCO.  In  addition, 
arrangements  between  the  first  tier 
contractor  and  subcontractor,  or 
between  such  subcontractors  and 
subcontractors  farther  downstream, 
must  meet  the  same  requirements  as 
apply  to  arrangements  between  EMCOs 
and  first  Uer  contractors. 

The  one  exception  to  the  generally 
broad  safe  harbor  protection  for 
"downstream"  providers  is  for 
cirrangements  between  providers  for 
health  care  items  or  services  that  are 
downstream  from  (1)  Federally-qualified 
health  centers  receiving  supplemental 
payments,  (2)  HMOs  or  CMPs  with  cost- 
based  contracts  under  section  1876  of 
the  Act;  or  (3)  Federally-qualified  HMOs 
(unless  they  are  provided  in  accordance 
with  a  risk-based  contract  under  section 
1876  of  the  Act  or  Medicare  Part  C). 
Reimbursement  to  these  entities  is  not 
strictly  risk-based  and  presents  some 
risk  of  overutilization  and  increased 
Federal  program  costs.  However,  the 
safe  harbor  does  protect  entities  that  are 
providing  items  or  services  in 
accordance  with  a  contract  or 
subcontract  with  Federally-qualified 
health  centers  if  the  health  centers  do 
not  receive  any  supplemental  payments 
from  the  State.  In  such  situations,  the 
Federally-qualified  health  center  has  a 
strong  financial  incentive  to  guard 
against  overutilization  or  excessive 
costs. 

c.  Definitions.  For  purposes  of 

§  1001.952(t},  we  have  set  forth  the 
definition  for  several  terms.  Rather  than 
discuss  the  definitions  in  alphabetical 
order  (as  they  appear  in  the  regulation), 
they  are  discussed  below  in  logical 
order,  grouping  the  definitions  that 
apply  to  various  contracting  parties 
together. 

Eligible  Managed  Care  Organization — 
Eligible  managed  care  organizations  are 
Medicare  risk-based  or  cost-based 
contractors  under  section  1876  of  the 
Act,  Medicare  Part  C  health  plans 
(except  for  medical  savings  accounts 
and  fee-for-service  plans),  certain 
Medicaid  managed  care  organizations 
(as  described  below),  most  Programs  For 
All  Inclusive  Care  For  The  Elderlv 
(PACE)  and  Federally-qualified  HMOs. 


Section  1001.952(t)(2)(ii)(C)-(D) 
identify  the  Medicaid  managed  care 
organizations  that  fall  within  the 
definition  of  eligible  managed  care 
organization.  Protected  arrangements 
are  those  defined  in  section 
1903(m)(l)(A)  of  the  Act  that  provide  or 
arrange  for  services  for  Medicaid 
enroUees  under  a  contract  in  accordance 
with  section  1903(m).  These  plans  are 
paid  by  the  State  Medicaid  agency  on  a 
capitated  basis.  In  addition,  the  safe 
harbor  provision  protects  other  plans 
with  risk-based  contracts  with  a  State 
agency  to  provide  or  arrange  for  items 
or  services  to  Medicaid  enroUees, 
provided  that  contracts  are  subject  to 
the  upper  payment  limit  in  42  CFR 
447.361  or  any  equivalent  cap  approved 
by  the  Secretary. 

The  safe  harbor  also  protects  most 
PACE  programs.  These  programs 
provide  a  capitated  amount  for  medical 
and  certain  social  services  for  the 
elderly.  The  BBA  changed  not-for-profit 
PACE  programs  from  demonstration 
status  to  covered  services  under 
Medicare  and  Medicaid.  PACE  programs 
that  still  have  demonstration  status  [i.e., 
certain  for-profit  programs)  are  not 
protected  by  this  safe  harbor. 

We  are  soliciting  comments  on 
whether  the  Department  of  Defense's 
TriCare  program  should  also  be 
included  within  the  definition  of 
"eligible  managed  care  organization" 
and,  if  included,  to  what  extent 
protection  should  be  granted.  The 
committee  statement  includes  TriCare 
within  the  types  of  organizations  that 
should  receive  protection  through  the 
Department's  regulatory-  authority. 
However,  TriCare  is  a  relatively  new 
health  care  program  for  the  active  status 
military  and  their  dependents,  and  has 
a  more  complex  reimbursement 
methodology  than  Medicare  risk 
contracts  and  retains  important 
elements  of  cost-based,  retrospective 
methodologies.  Accordingly,  it  is 
unclear  whether  there  are  financial 
safeguards  to  control  overutilization  and 
limit  costs  to  the  Federal  Government 
that  are  sufficient  to  warrant  per  se 
protection  from  the  anti-kickback 
statute. 

First  Tier  Contractors — A  first  tier 
contractor  is  an  individual  or  entity  that 
has  a  contract  to  provide  or  arrange  for 
items  or  services  directly  with  an 
eligible  managed  care  organization. 

Dov\T}stream  Contractor — A 
downstream  contractor  is  an  individual 
or  entity  that  provides  or  arranges  for 
items  or  services  in  accordance  with  a 
subcontract  with  either  (1)  a  party  that 
is  contracting  directly  with  an  EMCO,  or 
(2)  another  party  for  the  provision  or 
arrangement  of  items  or  services  that  are 
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covered  in  accordance  with  a  contract 
between  the  parties  in  (1 ). 

Items  and  Sen-ices — The  term  "items 
and  services"  is  defined  for  purposes  of 
this  section  to  mean  health  care  items, 
devices,  supplies  or  services  or  those 
items  or  ser\'ices  that  are  reasonablv 
related  to  such  services,  such  as  non- 
emergency transportation,  patient 
education,  attendant  services,  disease 
management,  case  management  and 
utilization  review  and  qualitv 
assurance,  "Items  and  ser\ices"  does 
not  include  marketing  services  or  anv 
similar  pre-enrollment  activities.  The 
exclusion  of  marketing  sen.'ices  is  not 
meant  to  apply  to  nurse  call-in  lines  or 
value-added  services  for  current 
enroUees, 

E.  Section  1001. 952(u}— Price 

Reductions  Offered  to  Qualified 
Managed  Care  Plans 

1.  0\erview 

An  overview  of  this  new  safe  harbor, 

a  summary  of  several  major  issues  that 
arose  during  the  committee's 
discussions,  and  an  outline  of  the  new 
provisions  of  this  safe  harbor  are  set 
forth  below. 

While  §  1001,952(tl  protects  certain 
arrangements  based  upon  the  "status"  of 
the  parties,  e.g.,  designation  as  an 
eligible  organization  for  purposes  of 
section  1876  of  the  Act  or  participation 
in  the  PACE  program.  §  1001.952(u) 
provides  safe  harbor  protection  for 
arrangements  that  qualif\-  under  the 
functional  test  identified  in  section  216 
of  HIPAA.  that  is.  risk-sharing 
arrangements  that  place  a  health  care 
provider  under  substantial  financial  risk 
for  the  cost  or  utilization  of  health  care 
services  the  provider  is  obligated  to 
provide. 

2.  Limitations 

Section  216  of  HIPA.^  contains  two 
important  qualifications  that 
substantially  narrow  the  universe  of 
arrangements  that  can  potentiallv 
qualih"  for  protection  using  the 
functional  test.  The  most  important 
constraint  is  that  the  provider  has  to  be 
at  substantial  financial  risk  for  items  or 
services  provided  to  Federal  health  care 
program  beneficiaries.  However,  except 
for  providers  participating  in  the 
Medicare  and  Medicaid  managed  care 
plans  that  are  already  covered  bv  the 
new  safe  harbor  in  §  1001,952(t).  almost 
all  other  pro\iders  are  reimbursed  by 
Federal  health  care  programs  on  a  fee- 
for-service  basis. 

However,  according  to  information 
presented  to  the  committee,  most 
managed  care  arrangements  that  cover 
Federal  health  care  program 


beneficiaries  and  are  not  paid  on  a  risk 
basis  are  employer-sponsored  health 
plans  that  cover  retirees  who  may  also 
qualify-  for  Medicare.  In  these  managed 
care  arrangements,  the  participating 
providers  typically  submit  claims  for 
services  pro\ided  to  eruoUees  who  have 
primar\-  coverage  under  Medicare 
directly  to  the  Medicare  carriers  and 
intermediaries  and  receive 
reimbursement  un  a  fee-for-service 
basis.  In  other  words,  services  to 
Medicare  beneficiaries  t\'pical]y  are 
"carved  out"  of  the  risk-sharing 
arrangements  these  plans  have  with 
their  participating  providers.  In 
accordance  with  section  216  of  HIPAA, 
these  providers  are  not  at  "substantial 
financial  risk"  for  the  cost  or  utilization 
of  services  the\  provide  to  Medicare 
patients.  Therefore,  such  arrangements 
do  not  merit  protection  under  the 
statutory  criteria. 

The  second  major  limitation  in 
section  216  is  that  the  providers  must  be 
at  risk  for  the  cost  or  utilization  of  items 
or  sendees  they  are  'obligated  to 
provide,"  Manv  risk  sharing 
arrangements  with  physicians  are  based 
on  the  cost  or  utilization  of  items  and 
services  they  order  but  that  are  actually 
provided  by  other  entities  (e.g., 
physician  bonuses  based  on  the  number 
of  hospital  admissions).  Accordingly, 
this  requirement  also  substantially 
narrows  the  universe  of  arrangements 
that  could  potentiallv  qualify-  for 
protection  under  ^  1001.952(u). 

Working  within  these  two  constraints, 
the  committee  determined  to  protect 
financial  arrangements  that: 

•  .Are  part  of  a  comprehensive 
managed  care  arrangement  in  which  at 
least  fifty  percent  of  the  enrollees  do  not 
have  primary  coverage  under  Medicare. 

•  Place  providers  at  substantial 
financial  risk  for  the  cost  or  utilization 
of  health  care  items  and  services  for  all 
enrollees. 

•  Use  the  identical  risk  and  payment 
methodologies  to  reimburse  providers 
for  services  provided  to  enrollees  with 
primary  coverage  paid  by  Federal  health 
care  programs  as  is  used  for  all  other 
enrollees.  In  other  words,  pavments 
from  the  plan  to  its  providers  must  be 
the  same  for  identical  items  or  services 
provided  to  people  with  similar  health 
status. 

•  Allow  payment  differentials  only 
when  thev  are  related  to  utilization 
patterns  and/or  costs  of  providing  items 
or  services  to  the  relevant  population, 

3.  Major  Issues 

a.  Definition  of  an  "organization". 
The  statutory  language  exempts 
"remuneration  between  an  organization 
and  an  individual  or  entity."  Some 


committee  members  believed  the  term 
"organization"  could  refer  to  any  entity 
that  provides  health  care  services. 
However,  other  committee  members 
were  concerned  that  if  the  term 
"organization"  meant  any  health  care 
entity  or  individual,  it  would  be  easy  for 
two  parties  to  camouflage  an  illegal 
kickback  arrangement  as  a  risk  sharing 
arrangement  that  could  meet  the 
requirements  of  the  safe  harbor.  For 
example,  the  entity  paying  the  kickback 
could  agree  to  a  capitation  payment 
below  fair  market  value  for  one  service 
or  group  of  patients,  i,e.,  the 
"remuneration,"  in  exchange  for 
referrals  of  fee-for-service  patients.  The 
scheme  would  be  a  variant  of  providing 
a  deep  discount  on  a  good  not 
reimbursable  by  Medicare  to  induce  the 
purchase  of  other  goods  that  are 
reimbursable  by  Medicare.  We  have 
previously  stated  that  such 
arrangements  potentiaUv  implicate  the 
anti-kickback  statute  (61  PR  2130; 
January  25,  1996). 

The  committee  members  opposed  to  a 
broad  reading  of  the  term 
"organization"  contended  that  the  term 
in  section  216  of  HIPAA  had  to  be  read 
in  context  of  the  entirety  of  section  216. 
Under  their  reading,  the  term 
"organization"  referred  back  to  the  term 
"eligible  organization,"  which  preceded 
it  in  the  same  sentence,  and  should  be 
construed  consistent  with  that  term.  In 
other  words,  an  "organization"  in 
section  216  of  HIPAA  should  have  manv 
of  the  characteristics  of  an  "eligible 
organization"  under  section  1876  of  the 
Act.  The  committee  statement,  as  a 
whole,  reflects  this  view. 

Accordingly,  in  order  to  qualif\'  under 
§  1001. 952(u)',  the  risk  sharing 
arrangement  must  be  part  of  a 
comprehensive  managed  care  plan.  We 
use  the  term  "qualified  managed  care 
plan"  (QMCP)  to  describe  such  plans. 
These  plans  must  be  health  plans,  as 
defined  in  current  safe  harbor 
regulations  (§  1001.952(1)(2)),  and 
provide  a  comprehensive  range  of 
health  services.  In  addition,  a  QMCP 
must  include  certain  elements  in  its 
arrangement  with  providers  to  assure 
that  the  health  care  services  are 
managed,  including  utilization  review, 
quality  assurance  and  grievance 
procedure  requirements.  These 
requirements  are  derived  from  the 
current  regulator^'  requirements  for 
"eligible  organizations"  under  section 
1876of  the  Act.  Some  of  the 
representatives  at  the  negotiating 
sessions  expressed  concern  that  while 
some  of  a  QMCP's  arrangements  with 
providers  will  meet  the  above 
requirements,  others  will  not.  The 
committee  concluded  that  those 
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arrangements  that  meet  the 
requirements  could  receive  protection 
under  the  safe  harbor,  even  though  the 
nther  arrangements  could  not. 

Further,  tne  committee  statement, 
which  was  adopted  as  a  whole,  reflects 
the  view  that  the  QMCP  had  to  be  at 
some  financial  risk  for  the  cost  or 
utilization  of  services  provided  to 
enrnilees.  This  requirement  was 
especially  important  because,  for  the 
reasons  discussed  above  in  section  lI.E.l 
of  this  preamble,  the  providers  generally 
are  not  actually  at  risk  for  the  items  or 
services  being  provided  to  Medicare 
enrollees.  Accordingly,  protection  for 
such  plans  is  premised  on  (1)  the  plans 
being  at  risk  for  services  to  their  non- 
Medicare  enrollees.  and  (2)  the  plans 
reimbursiny  providers  for  items  or 
ser\  ices  to  Medicare  beneficiaries  on  the 
same  basis  as  for  other  plan  enrollees. 
Given  the  varietv  of  employer 
arrangements,  the  regulations  set  out 
two  alternative  methods  by  which  the 
QMCP  can  meet  this  risk  requirement. 

The  first  option  is  that  the  QMCP  can 
receive  a  premium  payment  that  is  fixed 
in  advance.  This  requirement  would 
cover  all  insurance  arrangements  in 
which,  by  definition,  the  plan  assumes 
risk.  Under  this  option.  50  percent  of 
the  enrollees  cannot  have  primary 
coverage  under  Medicare.  Alternatively, 
even  where  the  QMCP  is  not  paid  on  a 
premium  basis,  it  can  qualify  if  less  than 
ten  [)erc  ent  of  the  plan's  enrollees  have 
primar\  coverage  under  Medicare.  This 
alternative  will  permit  many  self-funded 
ERISA  plans  that  provide  health  care 
items  or  services  in  accordance  with 
arrangements  with  third  party 
administrators  lTP.\s)  or  contracts  with 
insurers  for  administrative  services  only 
(ASOs)  to  qualify  In  these 
arrangements,  an  employer  pays  the 
TPA  or  ASO  separately  for 
administering  the  plan  and  retains 
responsibility  for  payments  to  the 
providers.  In  such  arrangements,  the 
TPA  or  ASO  may  not  have  a  financial 
incentive  to  control  utilization  or  costs. 
Moreover,  because  the  rule  requires  the 
providers  to  reassign  any  proceeds  from 
Federal  health  care  programs  to  the 
emplover,  the  employer  may  actually 
profit  on  services  to  Medicare 
beneficiaries  By  limiting  Federal  health 
1  are  beneficiaries  to  less  than  10  percent 
uf  total  enrollment,  the  regulations 
substantially  limit  the  ability  of  the 
employer  to  offset  costs  for  its 
employees  with  Medicare  reassignment. 

hi  addition  to  these  requirements,  the 
regulations  also  would  not  protect  a 
QMCP  that  is  receiving  premiums  from 
setting  its  premiums  based  on  the 
iiuniber  of  Federal  health  care  program 
beneficiaries  in  the  health  plan  or  the 


amount  of  services  provided  to  such 
beneficiaries.  Some  committee  members 
believed  that  such  a  requirement  was 
necessary  to  prevent  employers  from 
receiving  lower  rates  for  non-federal 
health  care  program  beneficiaries 
because  the  plan  expects  to  make  up  the 
difference  on  utilization  by  the  Federal 
health  care  program  beneficiaries  for 
whom  they  receive  fee-for-service 
payments. 

6.  Substantial  financial  risk. 
Developing  a  definition  for  "substantial 
financial  risk  "  was  one  of  the  most 
difficult  and  time  consimiing  tasks  for 
the  committee.  Several  suggestions  were 
offered,  and  two  caucuses  were  held 
and  developed  options.  One  caucus 
discussed  a  numerical  approach  to  the 
definition,  while  the  other  tried  to  find 
a  non-numerical  approach.  Much  of  the 
discussion  over  the  suggested 
definitions  concerned  whether  a  non- 
numerical  definition  could  be  clear  and 
precise  enough  for  individuals  and 
entities  to  know  definitively  whether 
they  met  the  safe  harbor  requirements. 
Suggestions  that  did  not  provide  enough 
assurances  were  discarded,  and  after 
some  joint  discussion,  the  elements  of 
each  approach  were  combined.  The 
committee  statement  and  these 
regulations  reflect  that  determination. 

For  purposes  of  the  rule,  the  methods 
to  determine  substantial  financial  risk 
were  grouped  into  three  standards: 

•  The  payment  methodology 
standard  protects  certain  payment 
methodologies  that  are  commonly  used 
to  place  an  individual  or  entity  at 
substantial  financial  risk,  including 
capitation,  percentage  of  premium 
arrangements  and  payments  based  on 
certain  diagnostic  related  groupings,  so 
long  as  the  reimbursement  is  reasonable 
given  the  historical  utilization  patterns 
and  costs  for  the  same  or  comparable 
population  in  similar  managed  care 
arrangements.  Hybrid  payment  systems 
that  combine  a  periodic  fixed  fee  per 
patient  with  other  incentives,  such  as 
withholds  and  bonuses,  should  be 
analyzed  under  the  numeric  standard. 

•  The  numeric  standard  includes 
bonuses  and  withhold  arrangements 
that  meet  certain  criteria. 

•  The  physician  incentive  plan 
standard  protects  arrangements  that 
meet  all  of  the  requirements  for  HCFA's 
physician  incentive  plan  rules  under  42 
CFR  417.479. 

These  provisions  are  discussed  in 
greater  detail  in  the  section-by-section 
analysis  that  follows. 

c.  Downstream  arrangements.  The 
committee  also  discussed  whether  the 
rule  would  protect  only  arrangements 
between  the  QMCP  and  its  direct  or 
"first  tier"  contractors,  or  whether  it 


would  also  prote(;t  arrangements 
between  the  first  tier  contractors  and 
their  downstream  subcontractors  and 
arrangements  between  those 
subcontractors  and  providers  farther 
downstream.  The  committee  statement, 
when  taken  as  a  whole,  reflects  the  view 
that,  with  some  exceptions,  the  rule 
should  protect  all  written  agreements 
between  downstream  suhcfmlractors.  as 
well  as  those  between  the  QMCP  and  its 
first  tier  contractors.  However,  in  order 
to  prevent  fee-for-service  or  cost-based 
kickbacks  di.sguised  as  risk-sharing 
arrangements  by  contractors  that  are  not 
at  substantial  financial  risk, 
subcontractors  are  only  protected  if  both 
parties  to  tlie  subcontrac:t  are  at 
substantial  financial  risk  for  the  items  or 
services  covered  by  the  agreement.  In 
other  words,  if  either  party  to  an 
agreement  is  not  paid  on  a  substantial 
financial  risk  basis,  the  contract  is  not 
protected  for  cither  party. 

Situations  in  which  a  subcontractor 
has  an  investment  interest  in  its 
ODUtractor  raise  other  considerations.  In 
such  situations,  the  financial 
disincentive  for  overutilization  created 
by  a  risk  sharing  arrangement  might  be 
offset  by  a  return  on  the  investment 
interest.  Where  both  parties  have  to  be 
at  substantial  financial  risk  in  order  to 
qualify  for  protection,  the  parties 
continue  to  have  the  necessary  financial 
risk  to  protect  against  overutilization. 
However,  where  a  first  tier  contractor 
has  an  investment  interest  in  a  QMCP. 
amounts  received  as  a  return  on 
investment  could  offset  the  controls  and 
safeguards  of  the  risk-sharing 
arrangement  This  result  is  possible 
because  the  QMCP  may  be  receiving  fee- 
for-service  payments  for  services  to 
Medicare  enrollees  on  a  reassignment 
basis.  Therefore,  the  rule  does  not 
protect  remuneration  between  a  QMCP 
and  a  first  tier  contractor  that  has  an 
investment  interest  in  the  QMCP,  unless 
it  cjualifies  under  the  large  entit\' 
investment  safe  harbor  {§  1001.952(al). 

4.  Analysis  of  §  1001.952(u) 

a.  Arrangements  between  QMCPs  and 
first  tier  contractors.  In  order  to  qualif\' 
for  protection,  a  contractual 
arrangement  must  be  directly  between  a 
QMCP  and  a  first  tier  contractor.  The 
definition  of  a  QMCP  is  set  forth  in 
§  1001.952(u)(2)(vi).  There  are  three 
standards  that  apply  to  the 
arrangements  between  the  QMCP  and 
first  tier  contractors.  First. 
§  1001.952(u)(l)(i)(A)  requires  that  the 
contracts  must  be  set  out  in  writing  and 
contain  certain  information,  including 
the  payment  methodology.  These 
requirements  facilitate  verification  of 
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compliance  with  the  substantive 
requirements  of  the  regulation. 


Second.  §  100 1,965 ( 


liKB)  makes 


clear  that  where  a  first  tier  contractor 
has  an  investment  interest  in  the  QMCP. 
the  investment  interest  must  meet  the 
safe  harbor  requirements  of 
<?  1001.952(a)(1).  This  condition 
addresses  the  conc:ern  that  the 
contractor's  substantial  financial  risk 
may  be  offset  by  returns  on  its 
ownership  interest  in  the  organization 
and  therefore  undermine  protections 
against  overutilization.  We  want  to 
emphasize  that,  while  arrangements  in 
which  providers  have  investment 
interests  in  a  QMCP  may  not  qualify  for 
safe  harbor  protection,  such 
arrangements  do  not  necessarily  violate 
the  anti-kickback  statute. 

Third,  §  1001.952(u)(l)(i)(C)  defines 
"substantial  financial  risk"  bv  four 
alternative  methodologies.  The  first 
three  methods  (paragraphs  (u)[l}(i)(C)(I) 
-(III))  provides  protection  for  several 
payment  methodnlogief^  that  historicallv 
have  been  used  bv  plans  and  HMCDs  to 
transfer  risk  to  prn\-iders:  Capitation, 
percentage  of  premiums  and  inpatient 
reimbursement  based  on  Federal  health 
care  program  diagnostic  related 
groupings  (DRGs).  Under  any  of  these 
methods,  the  payment  amounts  must  be 
reasonable  given  the  historical 
utilization  patterns  and  costs  for  the 
same  or  comparable  populations  in 
similar  managed  care  arrangements.  We 
are  requesting  comments  on  the  extent 
to  which  the  risk  of  full  capitation  is 
diminished  by  the  purchase  of 
commercial  stop  loss  insurance  or 
contractual  provisions  regarding  the 
limitation  of  financial  liabilitv 

The  exception  for  DRGs  is  limited  to 
Federal  health  care  program  DRGs.  since 
these  are  the  only  DRG  methodologies 
with  which  we  have  significant 
experience  and  data  for  Federal  health 
care  program  beneficiaries.  Inpatient 
psychiatric  DRGs  are  not  covered 
because,  based  on  the  experience  of  the 
Medicare  and  Medicaid  programs,  these 
groupings  are  not  sufficient  to  deter 
unnecessary  admissions  or  to  protect 
patients  seeking  those  services.  We 
emphasize  that,  although  the  plan  must 
reimburse  providers  for  items  and 
services  to  other  enrollees  using  the 
same  DRG  system,  the  amount  of 
payment  may  vary  so  long  as  it  is  based 
on  adequate  utilization  and  cost  data  for 
the  covered  population  that  justifies  the 
difference. 

The  definition  of  substantial  financial 
risk  also  includes  a  nuinpnc  standard 
for  certain  bonus  and  withhold 
arrangements  (paragraph 
(u)(l)(i){C)(IV)).  In  the  case  of  a 
physician  provider,  the  requirement  for 


substantial  financial  risk  will  also  be 
satisfied  if  the  arrangement  places  the 
physician  at  risk  for  an  amount  that 
exceeds  the  sub.stantial  financial  risk 
threshold  of  the  phvsician  incentive 
payment  rule  (42  CFR  417.479(f)),  and 
the  arrangement  is  in  compliance  with 
the  stop-loss  and  beneficiary  survey 
requirements  of  42  CFR  41 7.479(g). 
Although  the  committee  statement 
requires  the  patient  panel  size  to  be  less 
than  25,000  covered  lives  to  meet  the 
substantial  financial  risk  element,  we 
determined  that  this  requirement  does 
not  provide  significant  additional 
protection  and,  therefore,  it  is  not 
included  in  this  rule.  A  bonus  or 
withhold  arrangement  can  also  qualify  if 
the  target  payment  is  at  least  20  percent 
greater  than  the  minimum  payment  for 
individuals  or  non-institutional  entities, 
or  is  at  least  ten  percent  greater  than  the 
minimum  pavment  in  the  case  of 
institutional  entities,  specifically, 
hospitals  and  nursing  homes.  We  are 
requesting  data  on  the  appropriateness 
of  different  target  payment  percentages 
for  institutional  and  non-institutional 
entities.  In  addition,  we  also  seek 
comments  on  whether  additional 
individuals  and  entities,  such  as 
pharmacy  providers,  manufacturers  and 
federally  qualified  health  centers, 
should  be  considered  institutional 
entities  for  purposes  of  this  paragraph. 
The  "minimum  pavment"  is  defined 
in  §  1001.952(u)(2)(v)  Generally,  it 
represents  the  minimum  amount  a 
contractor  will  recei\e  under  a  contract, 
regardless  of  utilization.  In  addition,  the 
bonus  or  withhold  must  be  earned  in 
direct  proportion  to  the  ratio  of  the 
actual  to  the  target  utilization.  For 
example,  if  the  provider's  utilization  is 
only  80  percent  of  the  target,  the 
provider  receives  80  percent  of  the 
difference  between  the  target  pavment 
and  the  minimum  payment.  This 
requirement  should  protect  against 
sham  arrangements  that  provide  a 
penalty  or  bonus  conditioned  entirely 
upon  achieving  a  utilization  level  that  is 
unreasonable.  Finally,  in  calculating  the 
substantial  financial  risk  percentage,  the 
target  payment  and  the  minimum 
payment  must  both  include  any  bonus 
for  performance  [e.g.,  timely  submission 
of  papenvork.  continuing  medical 
education,  meeting  attendance)  that  is 
given  to  at  least  75  percent  of  the 
participating  individuals  or  entities  who 
are  paid  a  performance  bonus  based  on 
the  same  bonus  structure  under  the 
arrangement.  This  requirement  is 
necessary  to  prevent  plans  from 
reallocating  their  compensation  to 
performance  bonustss.  thereby 
increasing  the  apparent  percentage  of 


risk  on  the  remaining  compensation.  In 
year  one  of  an  arrangement,  it  is  not 
necessary  to  include  the  performance 
bonus  in  the  substantial  financial  risk 
calculation. 

Section  1001.952(u)(l)(i)(D)  provides 
that  the  QMCP  (or,  in  the  case  of  a  self- 
funded  ERISA  plan,  the  employer)  must 
bill  the  Federal  health  care  programs 
directly  for  covered  services  and 
compensate  the  provider  for  such 
services  on  the  same  basis  as  services  to 
similar  enrollees  without  primary 
coverage  from  a  Federal  health  care 
program.  Two  examples  of  such 
arrangements  are  (1)  staff  model  HMOs 
where  the  physicians  are  salaried,  and 
(2)  a  plan  that,  in  accordance  with  a 
reassigiunent  agreement,  bills  Medicare 
for  Part  B  services  and  pays  the  provider 
under  the  same  bonus  arrangement 
applicable  to  other  enrollees.  Because 
Medicare  requires  hospitals  to  claim 
payment  directly,  the  rule  is  applicable 
where  a  hospitaj  submits  claims  directly 
to  a  Federal  health  care  program  on  a 
DRG  basis  and  the  plan  pays  the 
hospital  for  the  plan's  other  enrollees 
using  the  same  methodolog\'. 

Section  1001.952(u)(l)(ijrE)  does  not 
protect  parties  to  a  contract  from  trading 
discounted  business  for  more 
remunerative  fee-for-service  business. 

b.  Arrangements  with  downstream 
contractors.  Section  1001.952(u)(l){ii) 
provides  that  subcontracting 
arrangements  between  first  tier 
contractors  and  downstream  contractors 
(and  any  arrangements  with  providers 
farther  downstream)  are  protected  if 
both  parties  are  paid  in  accordance  with 
one  of  the  substantial  financial  risk 
methodologies  identified  in  this  section. 
This  provides  assurances  that  both 
parties  have  a  financial  incentive  to 
control  utilization.  In  addition,  the 
individual  or  entity  providing  items  or 
services  in  accordance  with  the  contract 
must  be  paid  for  items  and  ser\'ices  to 
Federal  health  care  program 
beneficiaries  in  the  same  manner  as  for 
other  enrollees.  Finally,  as  discussed 
above,  the  arrangement  cannot  involve 
remuneration  in  return  for.  or  to  include 
the  provision  or  acceptance  of  other 
Federal  health  care  program  business 
and  cannot  shift  the  financial  burden  of 
the  arrangement  to  the  Federal  health 
care  programs. 

c.  Definitions.  Most  of  the  defined 
terms  in  §  1001.952(u)  have  the  same 
meaning  as  those  set  forth  in 

§  1001.952(t).  The  additional  defined 
terms  are  discussed  below. 

Minimum  Payment — The  minimum 
payment  is  the  guaranteed  amount  that 
an  individual  or  entity  is  entitled  to 
receive  under  a  risk-sharing  contract  for 
purposes  of  calculating  substantial 
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financial  risk  under  the  numeric 
standard  Tho  minimum  pavTnent  is  the 
Idvvfst  amount  a  provider  can 
rt'asonabh'  be  expected  to  receive  based 
on  past  or  expected  performance. 

Obliodtpci  To  Provide — The  statute 
requires  individuals  or  entities  to  be 
placed  at  substantial  financial  risk  for 
the  cost  or  utilization  of  ser\'ices  they 
are  "obligated  to  provide."  A  strict 
reading  of  the  statutory  language  would 
not  include  many  risk  arrangements  that 
are  currently  used  to  give  incentives  to 
physicians.  Accordingly,  for  purposes  of 
this  regulation,  the  term  is  defined 
broadly  and  includes  any  items  or 
services  (as  defined  in  this  regulation) 
for  which  the  individual  or  entity  is 
financially  responsible,  makes  referrals, 
or  receives  incentives  based  on  the 
provider,  group  or  health  plan's 
performance. 

Qualified  Managed  Care  Plan — As 
discussed  above,  the  committee 
statement,  which  was  adopted  as  a 
whole,  reflects  the  view  that  protection 
should  apply  to  only  those  risk-sharing 
arrangements  for  the  provision  of  health 
care  items  or  services  that  were  part  of 
an  comprehensive  managed  health  care 
plan.  For  purposes  of  these  regulations. 
we  have  defined  such  plans  as 
"(lualified  managed  care  plans."  Section 
U)01.952(u)(2)(vi)  requires  that  the 
items  and  services  be  provided  under 
agreement  bv  an  entity  that  qualifies  as 
a  health  plan  und^r  *?  10(11. 952(1)(2). 
and  i)  ]()01.952(u)(2Kvi)(A)  requires  that 
the  QMC;P  provide  a  comprehensive 
range  of  health  services.  Section 
1001.952(u)(2)(vi)(B)  requires  that  the 
organization  provide  or  arrange  for  (1) 
reasonable  utilization  goals  and  a 
utilization  review  program:  (2)  a  quality 
assurance  program  that  promotes  the 
coordination  of  care,  protects  against 
underutilization  and  specifies  patient 
goals,  including  measurable  outcomes 
where  appropriate;  (3)  grievance  and 
hearing  procedures;  (4)  protection  for  its 
memliers  from  incurring  financial 
liability  other  than  copayments  and 
deductibles;  and  (5)  assurances  that 
treatment  for  Federal  health  care 
program  beneficiaries  is  no  different 
than  for  other  enroUees  due  to  their 
status  as  Federal  health  care  program 
beneficiaries  These  requirements  are 
derived  from  current  regulations  under 
section  1876  of  the  Act  and  assure  that 
basic  indicia  of  a  managed  care  plan 
exist.  Finally,  the  requirement  that  there 
be  at  least  .50  percent  non-federal  health 
care  program  enroUees  reduces  the 
likelihood  that  Federal  health  care 
program  beneficiaries  will  receive 
dis[)arate  treatment  either  in  insured  or 
ERISA  plans  as  compared  to  other 
enroUees. 


Target  Payment — The  target  payment 
is  defined  as  the  fair  market  value 
payment  consistent  with  arms-length 
negotiations  that  will  be  earned  by  an 
individual  or  entity  depending  on  the 
individual  or  entity's  meeting  a 
utilization  target  or  range  of  utilization 
targets  that  are  consistent  with  historical 
utilization  rates  for  the  same  or 
comparable  populations  in  similar 
managed  care  arrangements.  The 
utilization  target  may  not  be  a  precise 
number,  but  rather  a  range.  In  order  to 
protect  against  undue  incentives  to 
underutilize,  the  rule  provides  that  if  a 
provider's  utilization  falls  below  or 
surpasses  the  utilization  target  (whether 
a  fixed  number  or  range),  any  payment 
amounts  attributable  to  performance 
beyond  (or  below)  the  utilization  target 
will  not  be  included  in  the  calculation 
of  substantial  financial  risk. 
Arrangements  where  the  target  payment 
is  set  at  a  level  that  is  unrealistic  would 
always  produce  the  appearance  of 
substantial  financial  risk  and. 
accordingly,  will  not  be  protected. 

III.  Regulatory  Impact  Statement 

Executive  Order  12866.  the  Unfunded 
Mandates  Reform  Act  and  the 
Regulatory  Flexibility  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  reviewed  this  interim  final 
rule  in  accordance  with  the  provisions 
of  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U,S,C. 
601-612),  and  has  determined  that  it 
does  not  meet  the  criteria  for  a 
significant  regulatory  action.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  errrironmental,  public  health, 
safety  distributive  and  equity  effects). 
The  Unfunded  Mandates  Reform  Act, 
Public  Law  104-4,  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  on  any 
rulemaking  that  may  result  in  an  annual 
expenditure  by  State,  local  or  tribal 
government,  or  by  the  private  sector  of 
SlOO  million  or  more.  In  addition,  under 
the  Regulatory  Flexibility  Act.  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  businesses. 
the  Secretary  must  specifically  consider 
the  economic  effect  of  rule  on  small 
business  entities  and  analyze  regulatory 
options  that  could  lessen  the  impact  of 
the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  costs,  benefits,  incentives, 
equity  and  available  information. 
Regulations  must  meet  certain 


standards,  such  as  avoiding  unnecessary 
burden.  The  safe  harbor  provisions  set 
forth  in  this  rulemaking  are  designed  to 
permit  individuals  and  entities  to  freely 
engage  in  business  practices  and 
arrangements  that  encourage 
competition,  innovation  and  economy. 
In  doing  so.  these  regulations  impose  no 
requirements  on  any  party.  Health  care 
providers  and  others  mav  voluntarily 
seek  to  comply  with  these  provisions  so 
that  they  have  the  assurance  that  their 
business  practices  are  not  subject  to  any 
enforcement  actions  under  the  anti- 
kickback  statute.  We  believe  that  any 
aggregate  economic  effect  of  these  safe 
harbor  regulations  will  be  minimal  and 
will  impact  only  those  limited  few  who 
engage  in  prohibited  behavior  in 
violation  of  the  statute.  As  such,  we 
believe  that  the  aggregate  economic 
impact  of  these  regulations  is  minimal 
and  will  have  no  effect  on  the  economy 
or  on  Federal  or  State  expenditures. 

Additionally,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995.  we  have  determined  that  there  are 
no  significant  costs  associated  with 
these  safe  harbor  guidelines  that  would 
impose  any  mandates  on  States,  local  or 
tribal  governments,  or  the  private  sector, 
that  will  result  in  an  annual  expenditure 
of  SlOO  million  or  more,  and  that  a  full 
analysis  under  the  Act  is  not  necessar}'. 

Further,  in  accordance  with  the 
Regulatory  Flexibility  Act  (RFA)  of 
1980.  and  the  Small  Business 
Regulatory  Enforcement  Act  of  1996. 
which  amended  the  RFA.  we  are 
required  to  determine  if  this  rule  will 
have  a  significant  eccjnomic  effect  on  a 
substantial  number  of  small  entities 
and,  if  so.  to  identify  regulatory  options 
that  could  lessen  the  impact  While 
these  safe  harbor  provisions  may  have 
an  impact  on  small  entities,  we  believe 
that  the  aggregate  economic  impact  of 
this  rulemaking  should  be  minimal, 
since  it  is  the  nature  of  the  violation  and 
not  the  size  of  the  entity  that  will  result 
in  a  violation  of  the  anti-kickback 
statute.  Since  the  vast  majority  of 
individuals  and  entities  potentially 
affected  by  these  regulations  do  not 
engage  in  prohibited  arrangements, 
schemes  or  practices  in  violation  of  the 
law,  we  have  concluded  that  these 
interim  final  regulations  should  not 
have  a  significant  economic  impact  on 
a  number  of  small  business  entities,  and 
that  a  regulatory  flexibility  analysis  is 
not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

As  indicated  above,  the  provisions  of 
these  interim  final  regulations  are 
voluntary  and  impose  no  new  reporting 
or  recordkeeping  requirements  on 
health  care  providers  necessitating 
clearance  bv  OMB. 
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IV.  Public  Inspection  of  Comments 

Comments  will  be  available  for  public 
inspection  beginning  December  10, 
1999,  in  Room  5518  of  the  Office  of 
Inspector  General  at  330  Independence 
Avenue,  SVV.  Washington,  DC,  on 
Monday  through  Friday  of  each  week 
from  8:00  a.m.  4:30  p.m..  (202)  619- 
0089. 

List  of  Subjects  in  42  CFR  Part  1001 

.Administrative  practice  and 
prdceduro.  Fraud,  Grant  programs — 
health,  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare. 

Accordingly,  42  CFR  part  1001  is 
amended  as  follows: 

PART  1001— [AMENDED] 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302.  1320a-7, 
1320a-7b.  i395u(j),  1395u(k),  1395v(d). 
1395y(e).  1395cc(b)(2)(D),(E)  and  (F),  and 
1395hh;  and  sec.2455,  Pub.L.  103-355,  108 
Stat.  3327  (31  U.S.C.  6101  note). 

2.  Section  1001.952  is  amended  by 
republishing  the  introductory  text;  by 
reserving  paragraphs  (n)  through  (s);  and 
by  adding  new  paragraphs  (t)  and  (u)  to 
read  as  follows: 

§1001.952     Exceptions. 

The  followint:  pavnient  practices  shall 
not  be  treated  as  a  ( riminal  offense 
under  section  1 1 28B  of  the  Act  and 
shall  not  serve  as  the  basis  for  an 
exclusion: 
***** 

(n)-(s)  [Reserved] 

(t)  Price  reductions  offered  to  eligible 
managed  care  organizations.  (1)  As  used 
in  section  1128(B)  of  the  Act, 
■  remuneration"  does  not  include  anv 
payment  between: 

(i)  An  eligible  managed  care 
organization  and  anv  first  tier  contractor 
for  providing  or  arranging  for  items  or 
services,  as  long  as  the  following  three 
standards  are  met — 

(A)  The  eligible  managed  care 
organizatidn  and  the  first  tier  contractor 
have  an  agreement  that: 

(J)  Is  set  out  in  writing  and  signed  by 
both  parties; 

(2)  Specifies  the  items  and  services 
covered  by  the  agreement: 

[3]  is  for  a  period  of  at  least  one  year; 
and 

!-^)  Specifies  that  the  first  tier 
contractor  cannot  claim  payment  in  any 
form  directlv  nr  indirectly  from  a 
Federal  health  care  program  for  items  or 
services  covered  under  the  agreement, 
except  for: 

[i]  HMOs  and  competitive  medical 
plans  with  cost-based  contracts  under 


section  1876  of  the  Act  u  iiere  the 
agreement  with  the  eligible  managed 
care  organization  sets  out  the 
arrangements  in  accordance  with  which 
the  first  tier  contractor  is  billing  the 
Federal  health  care  program; 

(ii)  Federally  qualified  HMOs  without 
a  contract  under  sections  1854  or  1876 
of  the  Act.  where  the  agreement  with 
Uie  eligible  managed  care  organization 
sets  out  the  arrangements  in  accordance 
with  which  the  first  tier  contractor  is 
billing  the  Federal  health  care  program; 
or 

{Hi)  First  tier  contractors  that  are 
Federally  qualified  health  centers  that 
claim  supplemental  payments  from  a 
Federal  health  care  program. 

(B)  In  establishing  the  terms  of  the 
agreement,  neither  party  gives  or 
receives  remuneration  in  return  for  or  to 
induce  the  provision  or  acceptance  of 
business  (other  than  business  covered 
by  the  agreement)  for  which  payment 
may  be  made  in  whole  or  in  part  by  a 
Federal  health  care  program  on  a  fee-for- 
service  basis. 

(C)  Neither  party  to  the  agreement 
shifts  the  financial  burden  of  the 
agreement  to  the  extent  that  increased 
payments  are  claimed  from  a  Federal 
health  care  program. 

(ii)  A  first  tier  contractor  and  a 
downstream  contractor  or  between  two 
downstream  contractors  to  provide  or 
arrange  for  items  or  services,  as  long  as 
the  following  four  standards  are  met — 

(A)  The  parties  have  an  agreement 
that: 

(1)  Is  set  out  in  writing  and  signed  by 
both  parties; 

(2)  Specifies  the  items  and  services 
covered  by  the  agreement; 

(J)  Is  for  a  period  of  at  least  one  year; 
and 

[4)  Specifies  that  the  party  providing 
the  items  or  services  cannot  claim 
payment  in  any  form  from  a  Federal 
health  care  program  for  items  or  services 
covered  under  the  agreement. 

(B)  In  establishing  the  terms  of  the 
agreement,  neither  party  gives  or 
receives  remuneration  in  return  to 
induce  the  provision  or  acceptance  of 
business  (other  than  business  covered 
by  the  agreement)  for  which  payment 
may  be  made  in  whole  or  in  part  by  a 
Federal  health  care  program  on  a  fee-for- 
service  basis. 

(C)  Neither  party  shifts  the  financial 
burden  of  the  agreement  to  the  extent 
that  increased  payments  are  claimed 
from  a  Federal  health  care  program. 

(D)  The  agreement  between  the 
eligible  managed  care  organization  and 
first  tier  contractor  covering  the  items  or 
services  that  are  covered  by  the 
agreement  between  the  parties  does  not 
involve: 


(1)  A  Federally  qualified  health  center 
receiving  supplemental  pavments; 

(2)  A  HMO  or  CMP  witha  cost-based 
contract  under  section  1876  of  the  Act; 
or 

(5)  A  Federally  qualified  HMO,  unless 
the  items  or  services  are  covered  bv  a 
risk  based  contract  under  sections  1854 
or  1876of  the  Act. 

(2)  For  purposes  of  this  paragraph,  the 
following  terms  are  defined  as  follows: 

(i)  DoH-nstream  contractor  means  an 
individual  or  entity  that  has  a 
subcontract  directly  or  indirectly  with  a 
first  tier  contractor  for  the  provision  or 
arrangement  of  items  or  services  that  are 
covered  by  an  agreement  between  an 
eligible  managed  care  organization  and 
the  first  tier  contractor. 

(ii)  Eligible  managed  care 
organization  '  means — 

(A)  A  HMO  or  CMP  with  a  risk  or  cost 
based  contract  in  accordance  with 
section  1876  of  the  Act; 

(B)  Any  Medicare  Part  C  health  plan 
that  receives  a  capitated  payment  from 
Medicare  and  which  must  have  its  total 
Medicare  beneficiary  cost  sharing 
approved  by  HCFA  under  section  1854 
of  the  Act; 

(C)  Medicaid  managed  care 
organizations  as  defined  in  section 
1903(m)(l)(A)  that  provide  or  arrange 
for  items  or  sendees  for  Medicaid 
enrollees  under  a  contract  in  accordance 
with  section  1903(m)  of  the  Act  (except 
for  fee-for-service  plans  or  medical 
savings  accounts); 

(D)  Any  other  health  plans  that 
provide  or  arrange  for  items  and 
services  for  Medicaid  enrollees  in 
accordance  with  a  risk-based  contract 
with  a  State  agency  subject  to  the  upper 
payment  limits  in  §447.361  of  this  title 
or  an  equivalent  payment  cap  approved 
by  the  Secretary; 

(E)  Programs  For  All  Inclusive  Care 
For  The  Elderly  (PACE)  under  sections 
1894  and  1934'of  the  Act,  except  for  for- 
profit  demonstrations  under  sections 
4801(h)  and  4802(h)  of  Pub.  L.  105-33; 
or 

(F)  A  Federally  qualified  HMO. 
(iii)  First  tier  contractor  means  an 

individual  or  entity  that  has  a  contract 
directly  with  an  eligible  managed  care 
organization  to  provide  or  arrange  for 
items  or  services. 

(iv)  Items  and  services  means  health 
care  items,  devices,  supplies  or  services 
or  those  services  reasonably  related  to 
the  provision  of  health  care  items, 
devices,  supplies  or  services  including, 
but  not  limited  to,  non-emergency 


'  The  eligible  managed  care  organizations  in 
paragraphs  (u)(2)(ii)(AHF)  of  this  section  are  only 
eligible  with  respect  to  items  or  services  covered  by 
the  contracts  specified  in  those  paragraphs. 
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tran.sportation,  patient  education, 
attendant  .servit  es.  social  services  (e.g., 
ca.se  mandgement),  utilization  review 
and  quality  assurance.  Marketing  and 
other  pre-onrollment  activities  are  not 
"items  or  services"  for  purposes  of  this 
section. 

(u)  Pricp  reductions  offered  by 
contractors  with  substantia!  financial 
risk  to  managed  care  organizations.  (1) 
As  used  in  section  1128(B)  of  the  Act. 
"remuneratinn"  does  not  include  any 
payment  between: 

(i)  A  qualified  managed  care  plan  and 
a  first  tier  contractor  for  providing  or 
arranging  for  items  or  services,  where 
the  following  five  standards  are  met — 

(A)  The  agreement  between  the 
qualified  managed  care  plan  and  first 
tier  contractor  must: 

(J)  Be  in  writing  and  signed  by  the 
parties; 

(2)  Specify  the  items  and  services 
covered  by  the  agreement: 

(3)  Be  for  a  period  of  a  least  one  year: 

(4)  Require  participation  in  a  quality 
assurance  program  that  promotes  the 
coordination  of  f;are.  protects  against 
underutilization  and  specifies  patient 
goals,  including  measurable  outcomes 
where  appropriate;  and 

\5]  Specify  a  methodology  for 
determining  payment  that  is 
commercially  reasonable  and  consistent 
with  fair  market  value  established  in  an 
arms-length  transaction  and  includes 
the  intervals  at  which  payments  will  be 
made  and  the  formula  for  calculating 
incentives  and  penalties,  if  any. 

(B)  If  a  first  tier  contractor  has  an 
investment  interest  in  a  qualified 
managed  i  ,\v  pi. in.  the  investment 
interest  nm.st  meet  the  criteria  of 
paragraph  (a)(1)  of  this  section. 

tO  The  first  tier  contractor  must  have 
substantial  financial  risk  for  the  cost  or 
utilization  of  services  it  is  obligated  to 
prn\ide  through  one  of  the  following 
tour  payment  methodologies; 

'  I)  A  periodic  fixed  payment  per 
patient  that  does  not  take  into  account 
the  dates  services  are  provided,  the 
frequency  of  ser\'ices,  or  the  extent  or 
kind  of  services  provided; 

(2)  Percentage  of  premium; 

(?)  Inpatient  Federal  health  care 
program  diagnusis-related  groups 
(DR(Js)  (other  than  those  for  psychiatric 
services); 

[4]  Bonus  and  withhold  arrangements, 
provided — 

(/■)  The  target  payment  for  first  tier 
contractors  that  are  individuals  or  non- 
institutional  providers  i;;  at  least  20 
percent  greater  than  the  minimum 
payment,  and  for  first  tier  contractors 
that  are  institut'onal  providers,  i.e., 
hospitals  and  nursing  homes,  is  at  least 


10  percent  greater  than  the  minimum 
payment; 

(ii)  The  amount  at  risk,  i.e..  the  bonus 
or  withhold,  is  earned  by  a  first  tier 
contractor  in  direct  proportion  to  the 
ratio  of  the  contractor's  actual 
utilization  to  its  target  utilization; 

(Hi)  In  calculating  the  percentage  in 
accordance  with  paragraph 
(u)(l)(i)(C){4)(y)  of  this  section,  both  the 
target  payment  amount  and  the 
minimum  payment  amount  include  any 
performance  bonus,  e.g..  payments  for 
timely  submission  of  paperwork, 
continuing  medical  education,  meeting 
attendance,  etc.,  at  a  level  achieved  by 
75  percent  of  the  first  tier  contractors 
who  are  eligible  for  such  payments; 

(iv]  Payment  amounts,  including  any 
bonus  or  withhold  amounts,  are 
reasonable  given  the  historical 
utilization  patterns  and  costs  for  the 
same  or  comparable  populations  in 
similar  managed  care  arrangements;  and 

(v)  Alternatively,  for  a  first  tier 
contractor  that  is  a  physician,  the 
qualified  managed  care  plan  has  placed 
the  physician  at  risk  for  referral  services 
in  an  amount  that  exceeds  the 
substantial  financial  risk  threshold  set 
forth  in  42  CFR  417.479(f)  and  the 
arrangement  is  in  compliance  with  the 
stop-loss  and  beneficiarv  survey 
reauirements  of  42  CFR  417.479(g). 

(D)  Payments  for  items  and  services 
reimbursable  by  Federal  health  care 
program  must  comply  with  the 
following  two  standards — 

(1)  The  qualified  managed  care  plan 
(or  in  the  case  of  a  self-funded  employer 
plan  that  contracts  with  a  qualified 
managed  care  plan  to  provide 
administrative  services,  the  self-funded 
employer  plan)  must  submit  the  claims 
directly  to  the  Federal  health  care 
program,  in  accordance  with  a  valid 
reassignment  agreement,  for  items  or 
services  reimbursed  by  the  Federal 
health  care  program.  (Notwithstanding 
the  foregoing,  inpatient  hospital 
services,  other  than  psychiatric  services, 
will  be  deemed  to  comply  if  the  hospital 
is  reimbursed  by  a  Federal  health  care 
program  under  a  DRG  methodology.) 

(2)  Payments  to  first  tier  contractors 
and  any  downstream  contractors  for 
providing  or  arranging  for  items  or 
services  reimbursed  by  a  Federal  health 
care  program  must  be  identical  to 
payment  .arrangements  to  or  between 
such  parties  for  the  same  items  or 
services  provided  to  other  beneficiaries 
with  similar  health  status,  provided  that 
such  payments  may  be  adjusted  where 
the  adjustments  are  related  to  utilization 
patterns  or  costs  of  providing  items  or 
services  to  the  relevant  population. 

(E)  In  establishing  the  terms  of  an 
arrangement — 


(1]  Neither  party  gives  or  receives 
remuneration  in  return  for  or  to  induce 
the  provision  or  acceptance  of  business 
(other  than  business  covered  by  the 
arrangement)  for  which  payment  may  be 
made  in  whole  or  in  part  by  a  Federal 
health  care  program  on  a  fee-for-service 
or  cost  basis;  and 

(2)  Neither  party  to  the  arrangement 
shifts  the  financial  burden  of  such 
arrangement  to  the  extent  that  increased 
payments  are  claimed  from  a  Federal 
health  care  program. 

(ii)  A  first  tier  contractor  and  a 
downstream  contractor,  or  between 
downstream  contractors,  to  provide  or 
arrange  for  items  or  services,  as  long  as 
the  following  three  standards  are  met — 

(A)  Both  parties  are  being  paid  for  the 
provision  or  arrangement  of  items  or 
services  in  accordance  with  one  of  the 
payment  methodologies  set  out  in 
paragraph  (u)(l)(i)(C)  of  this  section; 

(B)  Payment  arrangements  for  items 
and  services  reimbursable  by  a  Federal 
health  care  program  comply  with 
paragraph  (u)(l){i)(D)  of  this  section; 
and 

(C)  In  establishing  the  terms  of  an 
arrangement — 

(1)  Neither  partv  gives  or  receives 
remuneration  in  return  for  or  to  induce 
the  provision  or  acceptance  of  business 
(other  than  business  covered  by  the 
arrangement)  for  which  payment  may  be 
made  in  whole  fir  in  part  by  a  Federal 
health  care  program  on  a  fee-for-service 
or  cost  basis;  and 

(2)  Neither  party  to  the  arrangement 
shifts  the  financial  burden  of  the 
arrangement  to  the  e.xtent  that  increased 
payments  are  claimed  from  a  Federal 
health  care  program. 

(2)  For  purposes  of  this  paragraph,  the 
following  terms  are  defined  as  follows: 

(i)  Doivnstreo/?7  ron(rarfor means  an 
individual  or  entity  that  has  a 
subcontract  directly  or  indirectly  with  a 
first  tier  contractor  for  the  provision  or 
arrangement  of  items  or  services  that  are 
covered  by  an  agreement  between  a 
qualified  managed  care  plan  and  the 
first  tier  contractor. 

(ii)  First  tier  cnntrartor  means  an 
individual  or  entity  that  has  a  c:onlract 
directly  with  a  qualified  managed  care 
plan  to  provide  or  arrange  for  items  or 
services. 

(iii)  Is  obligated  to  provide  for  a 
contractor  refers  to  items  or  services: 

(A)  Provided  directly  by  an  individual 
or  entity  and  its  employees; 

(B)  For  which  an  individual  or  entity 
is  financially  responsible,  but  which  are 
provided  by  downstream  contractors; 

(C)  For  which  an  individual  or  entity 
makes  referrals  or  arrangements;  or 

(D)  For  which  an  individual  or  entity 
receives  financial  incentives  based  on 
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its  own,  its  provider  group's,  or  its 

qualified  managed  care  plan's 

I"  [i'lrmance  (or  combination  thereof). 

liv)  Items  and  services  means  health 
care  items,  devices,  supplies  or  services 
or  those  services  reasonably  related  to 
the  provision  of  health  care  items, 
devices,  supplies  or  services  including, 
hut  not  limited  to.  non-emergency 
transportation,  patient  education, 
attendant  services,  social  services  (e.g., 
case  management),  utilization  review 
and  quality  assurance.  Marketing  or 
other  pre-enrollment  activities  are  not 
"items  or  services"  for  purposes  of  this 
definition  in  this  paragraph. 

(v)  Minimum  payment  is  the 
guaranteed  amount  that  a  provider  is 
entitled  to  receive  under  an  agreement 
with  a  first  tier  or  downstream 
contractor  or  a  qualified  managed  care 
plan. 

(vi)  Qualified  managed  care  plan 
means  a  health  plan  as  defined  in 
paragraph  (1)(2)  of  this  section  that: 

(A)  Provides  a  comprehensive  range 
of  health  services; 

(F:i)  Provides  or  arranges  for — 

{1)  Reasonable  utilization  goals  to 
avoid  inappropriate  utilization: 

[2]  An  operational  utilization  review 
program: 

[3]  A  quality  assurance  program  that 
promotes  the  coordination  of  care. 


protects  against  underutilization,  and 
specifies  patient  goals,  including 
measurable  outcomes  where 
appropriate; 

(4)  Grievance  and  hearing  procedures; 

(5)  Protection  of  enroUees  from 
incurring  financial  liability  other  than 
copayments  and  deductibles;  and 

(6)  Treatment  for  Federal  health  care 
program  beneficiaries  that  is  not 
different  than  treatment  for  other 
enrollees  because  of  their  status  as 
Federal  health  care  program 
beneficiaries;  and 

(C)  Covers  a  beneficiary  population  of 
which  either — 

( J )  No  more  than  1 0  percent  are 
Medicare  beneficiaries,  not  including 
persons  for  whom  a  Federal  health  care 
program  is  the  secondary  payer:  or 

(2)  No  more  than  50  percent  are 
Medicare  beneficiaries  (not  including 
persons  for  whom  a  Federal  health  care 
program  is  the  secondary  payer), 
provided  that  payment  of  premiums  is 
on  a  periodic  basis  that  does  not  take 
into  account  the  dates  services  are 
rendered,  the  frequency  of  services,  or 
the  extent  or  kind  of  services  rendered, 
and  provided  further  that  such  periodic 
payments  for  the  non-Federal  health 
care  program  beneficiaries  do  not  take 
into  account  the  number  of  Federal 


health  care  program  fee-for-service 
beneficiaries  covered  by  the  agreement 
or  the  amount  of  services  generated  by 
such  beneficiaries. 

(vii)  Target  payment  means  the  fair 
market  value  payment  established 
through  arms  length  negotiations  that 
will  be  earned  bv  an  individual  or  entity 
that: 

(A)  Is  dependent  on  the  individual  or 
entity's  meeting  a  utilization  target  or 
range  of  utilization  targets  that  are  set 
consistent  with  historical  utilization 
rates  for  the  same  or  comparable 
populations  in  similar  managed  care 
arrangements,  whether  based  on  its 
own.  its  provider  group's  or  the 
qualified  managed  care  plan's 
utilization  (or  a  combination  thereof); 
and 

(B)  Does  not  include  any  bonus  or  fees 
that  the  individual  or  entity  may  earn 
from  exceeding  the  utilization  target. 

Dated;  February  11,  1999. 
June  Gibbs  Brown, 
Inspector  General. 

Approved:  June  8, -1999. 
Donna  E.  Shalala, 
Secretary. 
[FR  Doc.  99-29988  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42CFRPan  1001 

RIN  0991-AA66  (Also  incorporating  RIN 
0991-AA74) 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse; 
Clarification  of  the  Initial  OIG  Safe 
Harbor  Provisions  and  Establishment 
of  Additional  Safe  Harbor  Provisions 
Under  the  Anti-KicKback  Statute 

AGENCY:  ( )ttii  e  of  Inspector  General 

OK,'.  HHS 

ACTION:  i  inal  rule. 


i..r.\ 
\m;i 


SUMMARY:  This  final  rule  serves  both  to 

add  ii''\\  ^a!"  harbor  provisions  under 
th.'  ['I'di'ral  and  State  health  care 
j)rni;r<iiiis'  anti-kickback  statute,  as 
a\ith  ai/i'd   inder  section  14  of  Public 
niiM  the  Medicare  and 
i;  I  Patient  and  Program 
'!   11  Act  of  1987.  and  to  clarify 
i>  aspects  of  the  original  safe 
tiar!)(ir  provisions  now  codified  in  42 
(  FK  ()art  1001  (originally  proposed  in 
Ki\  ()')qi-AA74).  Specifically,  this  final 
riilt'  niiuiifies  the  original  set  of  final 
^atf  harbor  provisions  codified  in  42 
CFR  1001,952  to  give  greater  clarity  to 
that  rulemaking's  original  intent.  In 
addition,  this  final  rule  sets  forth  an 
expanded  set  of  safe  harbor  provisions 
designed  to  protect  additional  payment 
and  business  practices  from  criminal 
prosecution  or  civil  sanctions  under  the 
.mti-kickback  provisions  of  the  statute, 

EFFECTIVE  DATE:  This  rulemaking  is 

•  ■(tri  tivf  Xownihfi  19.  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
\'icki  L.  Robinson.  Office  of  Counsel  to 

the  Insp.M  t    I  ( ..-neral  (202)  619-0335 
jot'l  Schai'i   I  )itii  I'  of  Counsel  to  the 

Inspector  General  (202)  619-1306 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112HB(b)  of  the  Social 
Security  Act  (the  "Act")  (42  U.S.C, 
1320a-7b(b))  provides  criminal 
[lenalties  for  individuals  or  entities  that 
knowingly  and  willfully  offer,  pay. 
solicit  nr  receive  remuneration  in  order 
to  induce  business  reimbursable  under 
thf  Federal  or  State  health  care 
pr(jgrams.  The  offense  is  classified  as  a 
tt'lnny  and  is  punishable  by  fines  of  up 
to  S25.000  and  imprisonment  for  up  to 
5  years.  Violations  of  the  anti-kickback 
statute  may  also  result  in  the  imposition 
of  a  civil  monev  penalty  (CMP)  under 
section  1128A(a)(7)  of  the  Act  (42  U,S,C. 
1320a-7a(a)(7))  or  program  exclusion 


under  section  1128  of  the  Act  (42  U.S.C. 
1320a-7). 

The  types  of  remuneration  covered 
specifically  include  kickbacks,  bribes, 
and  rebates,  whether  made  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or 
in  kind.  In  addition,  prohibited  conduct 
includes  not  only  remuneration 
intended  to  induce  referrals  of  patients, 
but  remuneration  intended  to  induce 
the  purchasing,  leasing  or  ordering,  or 
arranging  of  any  good,  facility,  service, 
or  item  paid  for  by  Federal  or  State 
health  care  programs. 

Establishing  the  Original  Safe  Harbors 

Since  the  statute  on  its  face  is  so 
broad,  concern  had  been  expressed  that 
some  relatively  innocuous  commercial 
arrangements  were  technically  covered 
by  the  statute  and  therefore  were  subject 
to  criminal  prosecution.  As  a  response 
to  the  above  concern,  the  Medicare  and 
Medicaid  Patient  and  Program 
Protection  Act  (MMPPPA)  of  1987. 
section  14  of  Public  Law  100-93, 
specifically  required  the  development 
and  promulgation  of  regulations,  the  so- 
called  "safe  harbor"  provisions, 
designed  to  specify  various  payment 
and  business  practices  which,  although 
potentially  capable  of  inducing  referrals 
of  business  under  the  Federal  and  State 
health  care  programs,  would  not  be 
treated  as  criminal  offenses  under  the 
anti-kickback  statute.  The  OIG  safe 
harbor  provisions  have  been  developed 
"to  limit  the  reach  of  the  statute 
somewhat  by  permitting  certain  non- 
abusive  arrangements,  while 
encouraging  beneficial  and  innocuous 
arrangements,"  '  Health  care  providers 
and  others  may  voluntarily  seek  to 
comply  with  these  provisions  so  that 
they  have  the  assurance  that  their 
business  practices  are  not  subject  to  any 
enforcement  action  under  the  anti- 
kickback  statute,  the  CMP  provision  for 
anti-kickback  violations,  or  the  program 
exclusion  authority  related  to  kickbacks. 

On  July  29.  1991,  we  published  in  the 
Federal  Register  the  1991  final  rule  (56 
FR  35952)  setting  forth  various  safe 
harbor  provisions  to  the  Medicare  and 
Medicaid  anti-kickback  statute.  The 
rulemaking  was  authorized  under 
section  14  of  Public  Law  100-93. 
MMPPPA  of  1987.  and  specified  certain 
payment  practices  that  will  not  he 
subject  to  criminal  prosecution  under 
section  1128B(b)  of  the  Social  Security 
Act  (42  U.S.C.  1320a-7b(b)),  and  that' 
will  not  provide  a  basis  for  exclusion 
from  Medicare  or  the  State  health  care 
programs  under  section  1128(b)(7)  of  the 
Act  (42  U.S.C.  1320a-7(b)(7)).  The 
initial  final  rulemaking  established 
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"safe  harbors"  in  ten  broad  areas: 
investment  interests,  space  rental, 
equipment  rental,  personal  services  and 
management  contracts,  sales  of 
practices,  referral  services,  warranties, 
discounts,  employees,  and  group 
purchasing  organizations.  However,  in 
giving  the  Department  the  authority  to 
protect  certain  arrangements  and 
payment  practices  under  the  anti- 
kickback  statute.  Congress  intended  the 
regulations  to  be  evolving  rules  that 
would  be  updated  periodically  to  reflect 
changing  business  practices  and 
technologies  in  ih<'  health  care  industry. 

Establishinii  Additional  Safe  Harbors 

The  public  comments  in  response  to 
the  original  proposed  rule  establishing 
the  safe  harbor  prnvisirms  contained 
suggestions  lor  the  consideration  and 
adoption  of  additional  safe  harbor 
provisions  under  42  CFR  1001.952.  As 
a  result  of  those  comments,  on 
September  21.  1993.  the  OIC,  published 
a  proposed  rule  (58  FR  49008)  (the 
"1993  proposed  rule")  formally 
requesting  public  comments  on  seven 
new  areas  of  safe  harbor  protection 
under  the  anti-kickback  statute,  as  well 
as  proposed  modifications  to  the 
existing  safe  harbor  for  sales  of 
practices.  The  proposals  for  new  safe 
harbors  addressed  investment  interests 
in  rural  areas;  ambulatory  surgical 
centers:  group  practices;  practitioner 
recruitment;  obstetrical  malpractice 
insurance  subsidies;  referral  agreements 
for  specialty  services:  and  cooperative 
hospital  ser\'ice  organizations  described 
in  section  501(e)  of  the  Internal  Revenue 
Code. 

Clarifying  the  Original  Safe  Harbor 
Provisions 

After  publication  of  the  1991  final 
rule,  the  OIG  became  aware  of  a  limited 
number  of  issues  that  had  created 
uncertainties  for  health  care  providers 
trying  to  comply  with  the  original  safe 
harbor  provisions,  and  of  certain 
instances  where  our  intent,  either  to 
protect  or  preclude  protection  for 
particular  business  arrangements,  was 
not  fully  reflected  in  the  text  of  the 
regulation,  even  thciugh  it  was  reflected 
in  the  preamble.  As  a  result,  the  (3I(J 
developed  and  published  a  new  notice 
of  proposed  rulemaking  on  lulv  21,  1994 
(59  FR  37202)  (the  ■■1994  proposed 
rlarifit:ations")  intended  to  modify  the 
text  (jf  1991  final  rule  to  conform  to  the 
rulemaking's  original  intent.  The 
clarifications  contained  in  the  proposed 
rule  did  not  represent  an  attempt  to 
reevaluate  the  basic  judgments  that  led 
to  the  original  safe  harbors,  but  rather 
were  designed  to  protect  business 
practices  originally  intended  to  he 
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protected  by  making  the  regulatory 
language  more  precise. 

Annual  Solicitations  for  Suggestions  for 
Modified  and  \'ew  Safe  Harbors 

In  accordance  with  section  205  of  the 
Health  In.'^urance  Portability  and 
Accountability  Act  (HIPAA)  of  1996 
(Pub  L.  104-191),  the  Department  is 
now  required  to  develop  and  publish  an 
annual  notice  in  the  Federal  Register 
formallv  soliciting  proposals  for 
modifying  existing  safe  harbors  and 
promulgating  new  safe  harbors  and  OIG 
special  fraud  alerts.  The  Department 
will  review  the  proposals  and,  in 
ci^nsultation  with  the  Department  of 
lustice  (DoJ),  consider  issuing  new  or 
modified  safe  harbor  regulations,  where 
appropriate  On  December  31,  1996,  we 
published  the  first  of  these  notices  in 
the  Federal  Register  i61  PR  69060). 
soliciting  public  comment  regarding 
"the  development  of  proposed  or 
modified  safe  harbor  regulations." 
including  the  pending  proposals  for 
new  and  modified  safe  harbors  (61  FR 
69062),  We  published  additional  annual 
notices  on  Dt^cember  10.  1997  (62  FR 
65050)  and  December  10.  1998  {63  FR 
68223).  (These  notices  are  referred  to  in 
this  preamble  collectively  as  the 
"annual  solicitations")  Respondents  to 
the  annual  solicitations  suggested  a 
number  of  areas  for  new  or  modified 
safe  harbor  protection;  additionallv,  a 
number  of  respondents  commented  on 
the  1993  proposed  rule  and  the  1994 
proposed  clarifications.  This  rulemaking 
is  based  on  the  comments  received  in 
response  to  the  1993  proposed  nile,  the 
1994  proposed  clarifications,  and  the 
annual  solicitations  insofar  as  the  latter 
addressed  the  new  and  modified  safe 
harbor  proposals  contained  in  the  1993 
proposed  rule  and  the  1994  proposed 
clarifications  Other  suggestions  for  new 
and  modified  safe  harbors  are  under 
review  and  will  be  the  subject  of  annual 
reports  to  Congress  made  as  part  of  the 
Inspector  General's  vear-end 
semiannual  report,  as  required  by 
HIPAA. 

Shared-Risk  Exception 

Section  216  of  HIPAA  created  an 
exception  to  the  anti-kickback  statute 
for  certain  risk-sharing  arrangements 
and  directed  the  Department  to  use  a 
negotiated  rulemaking  process  to 
establish  companion  regulations. 
Specifically,  section  216  of  HIPAA 
created  an  exception  for  certain 
managed  care  arrangements,  involving 
remuneration  (i)  between  eligible 
organizations  under  section  1876  of  the 
Social  Security  Act  (certain  health 
maintenance  organizations  and 
competitive  medical  plans)  and 


individuals  or  entities  providing  items 
or  ser\ices  and  (ii)  between  any 
organization  and  an  individual  or  entity 
that  has  a  risk-sharing  arrangement,  if  a 
written  agreement  places  the  individual 
or  entity  at  "substantial  financial  risk" 
for  the  cost  or  utilization  of  the  items  or 
services  provided. 

On  January  22,  1998,  the  negotiated 
rulemaking  committee  comprised  of  21 
industry  representatives,  a 
representative  from  the  DoJ,  and  an  OIG 
representative  representing  the 
Department,  reached  consensus  on  a 
final  proposal  for  two  new  safe  harbors.^ 
Issues  raised  in  comments  to  the  1993 
proposed  rule  and  the  1994  proposed 
clarifications  that  pertain  to  matters 
covered  by  the  two  shared-risk 
exception  safe  harbors  are  not 
considered  in  this  final  rulemaking, 

II.  Summary  of  Proposed  Rules. 
Response  to  Public  (Comments  and 
Summary  of  Revisions 

In  response  to  the  1993  proposed  rule 
and  the  1994  proposed  clarifications,  we 
received  a  total  of  313  timely-filed 
public  comments  on  the  additional  safe 
harbors  proposed  rule  and  28  timely- 
filed  public  comments  on  the  safe 
harbor  clarifications  proposed  rule  from 
various  provider  groups,  medicd 
facilities,  professional  and  business 
organizations  and  associations,  medical 
societies.  State  and  local  government 
entities,  private  practitioners,  and 
concerned  citizens.  We  received  32 
comments  in  response  to  the  annual 
solicitations  that  were  relevant  to  the 
issues  addressed  in  this  rulemaking.  A 
summary  of  the  comments  and  our 
responses  to  those  comments  follow. 

A.  General  Comments 

1.  Conformity  With  Stark  Law 

Comment:  Several  commenters  urged 
the  OIG  to  conform  existing  and 
proposed  safe  harbors  to  the  statutory 
exceptions  to  section  1877  of  the  Act, 
otherwise  known  as  the  "Stark  Law." 
These  commenters  believe  that  payment 
arrangements  permitted  under  the  Stark 
Law  should  be  protected  under  the  anti- 
kickback  statute.  They  argue  that  it  is 
confusing  for  the  industry  to  be  subject 
to  two  separate  bodies  of  fraud  and 
abuse  law  applicable  to  arrangements 
involving  physician  self-referrals.  At 
minimum,  these  commenters  urge  that 
the  safe  harbors  be  made  consistent  with 
the  Stark  exceptions  with  respect  to 
physician  compliance  with  the  anti- 
kickback  statute. 


^The  OIG's  interim  final  rule  addressing  the  safe 
harbors  for  shai-ed-risk  arrsngement.s  is  published  in 
today's  edition  of  the  Federal  Register, 


Response:  The  Stark  Law  is  a  civil 
statute  that  generally  (i)  prohibits 
physicians  from  making  referrals  for 
clinical  laboratory  or  other  designated 
health  services  to  entities  in  which  the 
physicians  have  ownership  or  other 
financial  interests  and  (ii)  prohibits 
entities  from  presenting  or  causing  to  be 
presented  claims  or  bills  to  anv 
individual,  third  party  payor,  or  other 
entity  for  designated  health  services 
furnished  pursuant  to  a  prohibited 
referral,  (42  U,S.C,  1395nn(a){l)),  The 
anti-kickback  statute,  on  the  other  hand, 
is  a  criminal  statute  that  prohibits  the 
knowing  and  willful  offer,  payment, 
solicitation,  or  receipt  of  remuneration 
to  induce  Federal  health  care  program 
business.  Both  laws  are  directed  at  the 
problem  of  inappropriate  financial 
incentives  influencing  medical 
decision-making.  This  similarity 
notwithstanding,  the  statutes  are 
different  in  scope  and  structural 
approach.  Under  the  Stark  Law, 
physicians  may  not  refer  patients  for 
certain  designated  health  services  to 
entities  from  which  the  physicians 
receive  financial  benefits,  except  as 
allowed  in  enumerated  exceptions.  A 
transaction  must  fall  entirely  within  an 
exception  to  be  lawful  under  the  Stark 
Law.  The  anti-kickback  statute,  on  the 
other  hand,  establishes  an  intent-based 
criminal  prohibition  with  optional 
statutory  and  regulatory  "safe  harbors" 
that  do  not  purport  to  define  the  full 
range  of  lawful  activit\'.  Rather,  safe 
harbors  provide  a  means  of  assuring  that 
payment  practices  are  not  illegal. 
Payment  practices  that  do  not  fully 
comply  with  a  safe  harbor  may  still  be 
lawful  if  no  purpose  of  the  payment 
practice  is  to  induce  referrals  of  Federal 
health  care  program  business.  Because 
the  two  statutory  schemes  are 
fundamentally  different,  the  conference 
report  for  the  Stark  Law  included 
language  clarifying  that  "any 
prohibition,  exemption,  or  exception 
authorized  under  this  provision  in  no 
way  alters  (or  reflects  on)  the  scope  and 
application  of  the  anti-kickback 
provisions  in  section  1128B  of  the 
Social  Security  Act"  (H.R.  Conf.  Rep. 
239.  101st  Cong.,  1st  sess.  856  (1989)). 

We  are  mindful  that  it  may  sometimes 
be  burdensome  for  parties  to  review 
their  arrangements  under  two  separate 
statutory  schemes.  However,  it  would  be 
inappropriate  to  adjust  our  safe  harbor 
provisions  in  a  manner  that  would 
prejudice  enforcement  of  the  anti- 
kickback  statute  merely  to  conform  the 
safe  harbors  to  an  exception  or 
prohibition  under  section  1877  of  the 
Act.  This  is  particularly  the  case  in  view 
of  the  clear  legislative  intent  to  keep 
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enforcement  under  the  anti-kickback 
statute  .separate  from  enforcement  under 
section  1877  of  the  .^ct.  Moreover. 
variation  between  the  Stark  Law 
e\c:eptions  and  anti-kickback  safe 
harbors  is  reasonable  in  light  of  the 
schematic  differences  between  the  two 
statutes  To  the  extent  the  anti-kickback 
statute  an(i  the  Stark  Law  address  the 
same  conduct,  the  Stark  Law  acts  as  a 
structural  bar  to  arrangements  that 
contain  a  per  sf  conflict  (if  interest. 
However,  even  if  an  arrangement  passes 
muster  under  the  Stark  Law,  it  may  still 
I  Dustitute  a  violation  of  the  anti- 
ki(  khack  statute,  if  *he  requisite  intent 
III  induce  referrals  is  present. 

1  Intctjrated  Delivery  Systems  and 
Managed  Care 

Comment:  Several  commenters  urged 
the  CMC  to  modif}'  existing  safe  harbors 
and  develop  new  safe  harbors  to  protect 
and  encourage  the  development  of 
mtegrated  health  care  delivery  systems 
and  managed  care  arrangements.  For 
t^xample,  several  commenters  urged  the 
OIG  to  provide  specific  safe  harbor 
protection  for  payments  between 
wholly-owned  entities,  including  parent 
•■ntities  and  their  wholly-owned 
>ubsidiaries.  Some  commenters 
questioned  whether  the  anti-kickback 
statute  is  an  appropriate  method  of 
regulating  business  arrangements  in  the 
health  care  industry,  particularly  in  the 
context  of  managed  care. 

Response:  The  anti-kickback  statute  is 
very  broad  and  potentially  covers  many 
managed  care  arrangements  that  are 
common  in  the  marketplace  today. 
However,  we  have  recognized  that  many 
of  these  arrangements  do  not  create  the 
potential  for  fraud  or  abuse  under  the 
anti-kic:kba(  k  statute  and  have  created 
safe  harbors  aimed  at  those  managed 
care  arrangements.  Currently,  for 
example,  a  safe  harbor  protects  certain 
price  reductions  offered  to  health  plans 
(4?  1001  952(m)).  In  addition.  Congress 
t'nacted  in  HIPAA  a  statutory  shared- 
nsk  exception  for  certain  managed  care 
plans  and  arrangements  that  put 
individuals  or  entities  at  substantial 
financial  risk. ' 

With  respect  to  integrated  delivery 
systems  and  payments  between  wholly- 
owned  entities,  we  have  stated 
previously  that  the  anti-kickback  statute 
is  not  implicated  when  payments  are 
transferred  within  a  single  corporate 
entity,  for  example,  from  one  division  to 
another,  and  therefore  no  explicit  safe 
harbor  is  needed  for  such  payments  (56 
PR  35983).  We  recognize  that  there  are 
many  lawful  integrated  delivery  system 
arrangements  and  arrangements 


'See  footnote  2 


between  wholly-owned  entities  in  the 
marketplace  today  and  that  many  of 
these  arrangements  may  be  beneficial  to 
the  Federal  health  care  programs  and 
their  beneficiaries.  We  are  concerned, 
however,  that  integrated  delivery 
systems,  including  arrangements 
involving  wholly-owned  subsidiaries, 
may  present  opportunities  for  the 
payment  of  improper  financial 
incentives  that  result  in  overutilization 
of  services  and  increased  program  costs 
and  that  may  adversely  affect  quality  of 
care  and  patient  freedom  of  choice 
among  providers.  This  is  primarily  of 
concern  where  payment  by  the  Federal 
health  care  programs  is  on  a  fee-for- 
service  basis,  as  may  occur,  for  example. 
with  a  hospital's  referrals  to  a  wholly- 
owned  home  health  care  agency  (see.  for 
example,  Medicare  Hospital  Discharge 
Planning,  OEI-02-94-00320  (December 
1997)).  Accordingly,  we  do  not 
anticipate  providing  safe  harbor 
protection  for  integrated  delivery 
systems  and  arrangements  between 
wholly-owned  entities  at  this  time.  The 
advisory  opinion  process  (42  CFR  part 
1008)  is  available  for  parties  wishing  to 
obtain  OIG  review  of  their  particular 
integrated  delivery  or  wholly-owned 
arrangements. 

3.  Additional  Safe  Harbors 

Comment:  Several  commenters  urged 
the  OIG  to  demonstrate  renewed 
commitment  to  issuing  clarifying 
interpretations  of  the  anti-kickback 
statute  in  a  regular  and  timely  manner. 

Response:  The  OIG  recognizes  the 
need  to  work  closely  with  the  industry 
to  combat  fraud  and  abuse  in  the 
Federal  health  care  programs  through 
meaningful  industry  guidance 
consistent  with  our  law  enforcement 
obligations.  As  part  of  HIPAA,  the  OIG 
received  substantial  additional  funding 
for  its  fraud-fighting  efforts.  A  portion  of 
that  funding  has  been  used  for  a  number 
of  industry  guidance  purposes, 
including  the  creation  of  an  Industry 
Guidance  Branch  in  the  Office  of 
Counsel  to  the  Inspector  General,  which 
is  tasked  with  issuing  advisory  opinions 
and  promulgating  safe  harbor 
regulations  and  special  fraud  alerts.  As 
part  of  our  mandate  under  HIPAA,  we 
have  canvassed  the  industry  through 
annual  notices  in  the  Federal  Register 
soliciting  public  suggestions  fur  new 
and  modified  safe  harbors  and  special 
fraud  alerts.  The  suggestions  received  in 
response  to  those  notices,  as  well  as 
other  suggestions  received  from  the 
industry  or  generated  internally,  are 
under  review,  and  we  anticipate  further 
rulemaking  periodically  in  connection 
with  some  of  these  safe  harbor 
suggestions.  We  have  reported  to 


Congress  on  the  status  of  the  suggestions 
in  the  OIG  semiannual  report  to  be 
issued  shortly.  In  addition,  the  ongoing 
issuance  of  advisory  opinions,  model 
compliance  guidance,  special  fraud 
alerts  and  special  advisory  bulletins  is 
providing  the  industry  with  meaningful 
guidance  on  the  scope  and  application 
of  the  anti-kickback  statute  in  a  regular 
and  timely  manner. 

4.  Transition  Period 

Comment:  Several  commenters  urged 
the  OIG  to  afford  providers  who  entered 
into  arrangements  with  a  good  faith 
belief  that  the  arrangements  did  not 
\'iolate  the  anti-kickback  statute  a 
reasonable  grace  period  to  restructure 
existing  arrangements  to  conform  to  the 
final  safe  harbors  contained  in  these 
regulations.  In  particular,  several 
commenters  expressed  ccmcern  that  the 
1994  clarifications  would  be  interpreted 
to  be  retroactive  to  the  date  of  the 
original  safe  harbors,  with  no  provision 
for  "grandfathering"  arrangements  that 
providers  believed  in  good  faith 
complied  with  the  safe  harbors  as  set 
forth  in  the  1991  final  rule.  For 
example,  these  commenters  note  that  it 
was  not  clear  that  only  "health  care" 
assets  could  be  counted  for  purposes  of 
qualifying  for  the  large  entity 
investment  safe  harbor 
(§1001.952(a)(i)).  Specifically,  one 
commenter  proposed  implementation  of 
a  one  year  grace  period. 

Response:  We  recognize  that  many 
providers  have  in  good  faith  attempted 
to  structure  law'ful  arrangements  under 
the  anti-kickback  statute  that  may  not  fit 
squarely  within  these  final  safe  harbor 
rules.  In  this  regard,  we  repeat  our 
response  to  similar  comments  in  our 
preamble  to  the  1991  final  rule.  There 
we  stated: 

The  failure  of  a  particular  business 
arrangement  to  comply  with  these  provisions 
does  not  determine  whether  or  not  the 
arrangement  violates  the  statute  because 
*   *   *  this  regulation  does  not  make  conduct 
illegal.  Any  conduct  that  could  be  construed 
to  be  illegal  after  the  promulgation  of  this 
rule  would  have  been  illegal  at  any  time 
since  the  current  law  was  enacted  in  1977. 
Thus  illegal  arrangements  entered  into  in  the 
past  were  undertaken  with  a  risk  of 
prosecution.  This  regulation  is  intended  to 
provide  a  formula  for  avoiding  risk  in  the 
future. 

We  also  recognize,  however,  that  many 
health  care  providers  have  ,structured  their 
business  arrangements  based  on  the  advice  of 
an  attorney  and  in  good-faith  belief  that  the 
arrangement  was  legal.  In  the  event  that  they 
now  find  that  the  arrangement  does  not 
comply  fully  with  a  particular  safe  harbor 
provision  and  are  working  with  diligence  and 
good  faith  to  restructure  it  so  that  it  does 
comply,  we  will  use  our  discretion  to  be  fair 
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to  the  parties  to  such  arrangements.  (56  FR 
35955). 

These  same  principles  apply  with 
respect  to  arrangements  structured  in 
good  faith  in  accordance  with  the  1991 
final  rule.  Thus,  to  the  extent  that 
parties  reasonably  believed  that  they 
complied  with  a  safp  harbor  based  on 
the  1991  final  rule  and  work  with 
diligence  and  good  faith  to  restructure 
their  arrangements  so  that  they  comply 
with  the  safe  harbor  as  clarified  in  this 
final  rule,  we  will  exercise  our 
discretion  to  be  fair  to  the  parties.  We 
are  not  setting  a  specific  "grace  period." 
as  we  believe  that  the  reasonable  time 
period  for  restructuring  an  arrangement 
will  vary  depending  on  the  type  and 
comple.xity  of  the  arrangement. 

5.  Meaning  of  Safe  Harbors 

Comment:  Several  commenters  asked 
the  OIG  tn  clarifx'  that  the  failure  to  meet 
the  conditions  of  a  safe  harbor  does  not 
mean  that  an  arrangement  is  suspect 
under  the  anti-kickbark  statute.  One 
commenter  expressed  concern  that 
members  of  the  public  view 
arrangements  that  do  not  complv  with  a 
safe  harbor  as  suspect  arrangements. 

Rpspon^p:  The  issue  of  the  scope  and 
effect  of  the  safe  harbors  is  important 
and  often  misunderstood.  We  addressed 
this  issue  in  our  preamble  tn  the  1991 
final  rule. 

This  (safe  harbor)  regulation  does  not 
expand  the  scope  of  activities  that  the  statute 
prohibits.  The  statute  itself  describes  the 
scope  of  illegal  activities.  The  legality  of  a 
particular  business  arrangement  fliusl  be 
determined  by  comparing  the  particular  facts 
to  the  proscriptions  of  the  statute. 

The  failure  to  comply  with  a  safe  harbor 
can  mean  one  of  three  things.  First  *   *   *  it 
may  mean  that  the  arrangement  does  not  fall 
within  the  ambit  of  the  statute.  In  other 
words,  the  arrangement  is  not  intended  to 
induce  the  referral  of  business  reimbursable 
under  (a  Federal  health  care  program):  so 
there  is  no  reason  to  comply  with  the  safe 
harbor  standards,  and  no  risk  of  prosecution. 

Second,  at  the  other  end  of  the  spectrum, 
the  arrangement  could  be  a  clear  statutory 
violation  and  also  not  qualify  for  safe  harbor 
protection.  In  that  case,  assuming  the 
arrangement  is  obviously  abusive, 
prosecution  would  be  very  likely. 

Third,  the  arrangement  may  violate  the 
statute  in  a  less  serious  manner,  although  not 
be  in  compliance  with  a  safe  harbor 
provision.  Here  there  is  no  way  to  predict  the 
degree  of  risk.  Rather,  the  degree  of  risk 
depends  on  an  evaluation  of  the  many  factors 
which  are  part  of  the  decision-making 
process  regarding  case  selection  for 
investigation  and  prosecution.  Certainly,  in 
many  (but  not  necessarily  all)  instances, 
prosecutorial  discretion  would  be  exercised 
not  to  pursue  cases  where  the  participants 
appear  to  have  acted  in  a  genuine  good-faith 
attempt  to  comply  with  the  terms  of  a  safe 
harbor,  but  for  reasons  beyond  their  control 


are  not  in  compliance  with  the  terms  of  the 
safe  harbor.  In  other  instances,  there  may  not 
even  be  an  applicable  safe  harbor,  but  the 
arrangement  may  appear  innocuous.  But  in 
other  instances,  we  will  want  to  take 
appropriate  action.  (56  FR  33954) 

Thus,  it  is  not  true  that  every 
arrangement  that  does  not  comply  with 
a  safe  harbor  is  suspect  under  the  anti- 
kickback  statute,  though  such 
arrangements  may  be  suspect  in 
particular  circumstances.  Parties 
seeking  guidance  about  their  specific 
arrangements  may  request  an  OIG 
advisory'  opinion  in  accordance  with  the 
regulations  set  forth  at  42  CFR  part 
1008. 

B.  1 994  Clarifications  to  Existing  Safe 
Harbors 

In  general,  the  1994  proposed 
clarifications  were  designed  to  clarify 
various  aspects  of  the  original  safe 
harbor  provisions.  Set  forth  below  are  a 
summar\'  of  the  proposed  clarifications 
for  each  safe  harbor  provision,  a 
summary  of  the  final  clarifications 
adopted  in  this  rulemaking,  summaries 
of  the  public  comments  received,  and 
our  responses  to  those  comments. 

1 .  Investment  Interests 

Summary-  of  Proposed  Clarifications: 
We  proposed  five  clarifications  to  the 
investment  interests  safe  harbor,  as 
follows 

•  First,  we  proposed  that  only  assets 
or  revenues  related  to  the  furnishing  of 
health  care  items  or  services  will  be 
coimted  for  purposes  of  qualifying  for 
either  the  550,000.000  asset  threshold 
for  "large  entities"  (§  1001.952(a)(1))  or 
the  60-40  gross  revenue  test  for  "small 
entities"  (§  1001.952(a)(2)(vi)).  The 
purpose  of  this  modification  is  to  make 
clear  our  original  intent  that  onlv  assets 
and  revenues  derived  from  health  care 
lines  of  business  will  be  considered  for 
purposes  of  qualifving  for  safe  harbor 
protection. 

•  Second,  we  proposed  revising  the 
standards  that  prohibit  an  entity  from 
loaning  funds  to  an  investor  to  be  used 
to  purchase  the  investor's  investment 
interest  in  the  entitv. 

(§§  1001. 952{a)(l)(iv)  and  952(a)(2)(vii)). 
The  revised  standard  would  make  clear 
that  the  prohibition  also  includes  any 
such  loan  from  another  investor  or  a 
person  acting  on  behalf  of  the  entity  or 
any  investor. 

•  Third,  we  proposed  modify-ing  the 
first  investment  interest  standard  to  the 
small  entity  investment  safe  harbor  (the 
60-40  investor  test)  to  allow  an 
alternative  to  the  existing  requirement 
of  class-by-class  analysis.  Under  the 
current  rule,  "each  class  of 
investments"  must  meet  the  60-40 


investor  test.  Upon  review,  we  foimd 
this  class-by-class  analysis 
unnecessarily  restrictive.  Accordingly, 
the  proposed  alternative  would  allow 
equivalent  classes  of  equity  investment 
interests  to  be  combined  together  or 
equivalent  classes  of  debt  investment 
interests  to  be  combined  together 
(separate  from  the  equity  investments) 
in  order  to  apportion  investors  into 
"untainted  ■  and  "tainted"  pools  for 
purposes  of  meeting  the  60-^0  investor 
test. 

•  Fourth,  we  proposed  striking  the 
language  "items  or  ser\'ices  furnished" 
from  the  60-40  revenue  rule 

(§  1001.952(a)(2}(vi))  in  the  small  enUty 
investment  safe  harbor  to  make  clear 
that  we  did  not  intend  for  revenues  that 
the  joint  venture  derives  from  items  or 
services  furnished  by  an  investor  to  the 
joint  venture  (such  as  management 
services)  to  be  considered  tainted  for 
purposes  of  satisfying  the  60—40 
revenue  test. 

•  Fifth,  we  proposed  a  clarification  in 
the  preamble  to  the  1994  proposed 
clarification  to  the  effect  that  an 
interested  investor  must  obtain  his  or 
her  investment  interest  in  the  same  way 
as  members  of  the  public  {i.e.,  directly 
off  a  registered  national  .securities 
exchange  through  a  broker)  and  the 
investment  interest  must  be  the  same 
type  of  investment  interest  that  is 
available  to  the  public.  In  this  regard, 
we  stated  that  there  cannot  be  any  side 
agreements  that  require  stock  to  be 
purchased  or  that  restrict  in  any  manner 
an  investor's  ability  to  dispose  of  the 
stock.  We  proposed  no  change  in  the 
language  of  the  existing  safe  harbor, 
which  states  that  the  investment  interest 
of  an  interested  investor  "must  be 
obtained  on  terms  equally  available  to 
the  public  thorough  trading  on  a 
registered  national  securities  exchange 

*  *  *  or  on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
Service"  (§  1001.952(a)(l)(ii)). 

Summary  of  the  Final  Rule:  We  are 
adopting  the  clarifications  to  the  large 
and  small  entity  investment  safe  harbors 
as  proposed  in  the  1994  proposed 
clarifications  and  described  above,  with 
the  following  modifications  in  response 
to  comments  received  (unless  otherwise 
noted): 

•  We  have  added  language  to 

§  1001.952(a)(2)(vii}  clarifying  that,  for 
purposes  of  the  small  entit],'  investment 
safe  harbor,  loans  to  an  investor  may  not 
be  made  by  individuals  or  entities 
acting  on  behalf  of  the  investment  entity 
or  any  of  its  investors.  This  language  is 
the  same  as  language  proposed  to  be 
added  to  §  1001. 952(a)(l)(iv)  in  the  large 
entity  investment  safe  harbor  in  the 
1994  proposed  clarifications  and  was 
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described  as  applying  to  the  small  entity 

investment  saff  harbor  in  the  preamble 
til  the  1994  prnposed  clarifications.  It 
was  inadvertently  omitted  from  the 
regulatorv'  language  published  in  the 
niitice  of  proposed  rulemaking. 

•  We  have  revisited  the  meaning  of 
Dn  terms  equally  available'"  in  the 
second  standard  of  the  large  entity 
investment  safe  harbor  and  have 
concluded  that  an  investment  interest  is 
obtained  on  equally  available  terms  if  it 
is  obtained  at  the  same  price  as  is 
available  to  the  general  public  trading 
on  a  registered  securities  exchange 
through  a  broker  and  is  not  subject  to 
restrictions  on  transferability- 

CJomment.s  and  Response^ 

;  L'lr'^r  En  tity  In  vest  men  ts 

Comment:  In  response  to  our 
clarification  that  only  assets  or  revenues 
related  to  the  furnishing  of  health  care 
items  or  services"  will  be  counted  for 
purposes  of  qualifying  for  either  the 
.S.SO.OOO.OOO  asset  threshold  for  "large 
entities"  or  the  60-40  gross  revenue  test 
for  "small  entities,"  several  commenters 
sought  guidance  regarding  what 
constitutes  "health  care  items  or 
services."  For  example,  some 
commenters  wondered  whether  a 
managed  care  organization  would  be 
considered  a  health  care  business  if  it 
does  not  furnish  health  care  services. 
Some  commenters  objected  to  the 
proposal,  arguing  that  requiring  items 
and  services  to  be  health  care  related 
would  actually  increase  the  incentives 
for  improper  referrals.  They  reason,  for 
example,  that  a  large  entity  entirely 
composed  of  health-care  related 
l)usinesses  would  be  more  susceptible  to 
the  lure  of  paying  kickbacks  for  referrals 
than  a  diversified  entity  less  dependent 
on  health  care  derived  profits. 

Response:  By  using  the  term  "health 
care  items  or  services."  we  mean  (i) 
health  care  items,  devices,  supplies,  and 
services  and  (ii)  items  or  services 
reasonably  related  to  the  furnishing  of 
health  care  items,  devices,  supplies,  or 
services,  including,  but  not  limited  to. 
non-emergency  transportation,  patient 
education,  attendant  services,  social 
services  (e.g..  case  management), 
utilization  review,  quality  assurance, 
and  practice  management  services. 
Marketing  services  are  not  included.  In 
tins  c:ontext,  we  believe  that  a  managed 
care  cnmpanv  would  count  as  a  health 
care  related  asset  for  purposes  of  the 
large  entity  investment  threshold  test 
and  that  revenue  derived  from  a 
managed  care  company  would  count  as 

tainted"  revenue  for  purposes  of  the 
b()-40  revenue  test  in  the  small  entity 
investment  safe  harbor. 


While  we  agree  that  diversified  assets 
may,  in  some  circumstances,  indirectly 
minimize  financial  incentives  for 
referrals  from  investor  referral  sources, 
we  continue  to  believe  that 
arrangements  involving  ventures 
between  health  care  businesses  and 
non-health  care  business  pose  an 
increased  risk  of  program  abuse.  As  we 
stated  in  the  preamble  to  the  1994 
clarifications,  "[ijt  would  be  an  obvious 
sham,  inconsistent  with  our  original 
intent,  if  a  joint  venture  could  merge 
with  a  non-health  care  business  and 
have  those  non-health  care  assets,  and 
the  revenues  derived  from  that  non- 
health  care  line  of  business  counted  for 
the  purposes  of  qualifying  for  safe 
harbor  protection"  (59  FR  37203- 
37204). 

Comment:  Several  commenters 
expressed  concern  about  our 
clarification  of  the  phrase  "on  terms 
equally  available  to  the  public"  in  the 
safe  harbor  condition  that  describes  how 
interested  investors  must  obtain  their 
investment  interests  in  order  to  receive 
safe  harbor  protection 
(§  1001.952(a)(l)(ii)).  We  indicated  that 
the  phrase  should  be  interpreted  to 
mean  that  the  interested  investor  must 
obtain  his  or  her  investment  interest  in 
the  same  way  as  investors  from  the 
genercd  public.  Several  commenters 
urged  that  this  interpretation  was  too 
narrow  and  imposed  unwarranted 
limitations  on  investment  in  large 
entities.  These  commenters  argued,  for 
example,  that  a  large  entity  should  be 
permitted  to  purchase  a  physician's 
practice  using  stock  in  addition  to  cash. 
provided  that  the  value  of  the  stock  plus 
all  other  consideration  paid  to  the 
physician  equals  the  fair  market  value 
for  the  practice.  For  example,  one 
commenter  asked  why  it  would  be 
acceptable  for  an  entity  to  purchase  a 
practice  for  SI  million  in  cash 
(assuming  fair  market  value  to  be  SI 
million),  but  not  to  do  so  for  S500.000 
in  cash  and  S500.000  worth  of  stock. 
These  commenters  suggest  that  the 
phrase  "on  terms  equally  available" 
should  mean  that  the  stock  is  not 
lettered,  restricted,  subject  to  side 
agreements,  or  otherwise  subject  to 
limited  transferability.  One  commenter 
proposed  an  alternative  safe  harbor 
condition  that  would  deny  safe  harbor 
protection  to  an  interested  investor's 
holding  of  publicly-traded  stock  that  is 
subject  to  transfer  restrictions  that  are 
not  applicable  to  the  stock  when  held  by 
members  of  the  public. 

Response:  We  have  two  significant 
concerns  regarding  interested  investors' 
investments  in  large  entities  that  are  in 
health  care  related  businesses.  First,  we 
are  concerned  that  limited 


transferability  or  other  restrictions  on 
the  sale  or  disposition  of  stock  may 
ser\'e  to  "lock"  interested  investors  into 
specific  investments,  thereby  increasing 
the  incentives  for  those  investors  to 
refer  Federal  health  care  program 
business  to  the  investment  entity. 
Second,  we  are  concerned  that 
interested  investors  who  are  potential 
referral  sources  for  the  investment  entity 
not  be  permitted  to  obtain  their 
investment  interests  at  insider  prices  or 
at  prices  more  favorable  than  those 
available  to  the  general  public  when 
purchasing  stock  from  a  registered 
national  securities  exchange  through  a 
broker.  Such  favorable  treatment  could 
potentially  be  disguised  remuneration 
for  referrals.  Foi  example,  we  are  aware 
of  certain  public  offerings  of  health  care 
companies  that  invoke  simultaneous 
acquisitions  of  physician  prai;tices  in 
exchange  for  stock  in  the  newly-public 
companv.  with  the  stock  valued  in  a 
manner  that  results  in  the  selling 
physician  obtaining  the  stock  at  a  lower 
price  or  on  more  advantageous  terms 
than  offered  to  the  public.  The 
economic  benefit  conferred  on  the 
physician  in  such  an  arrangement 
potentially  violates  the  anti-kickback 
statute  if  one  purpose  of  the  benefit  is 
to  reward  or  induce  referrals.  The 
investment  would  not  fall  within  the 
large  entity  investment  safe  harbor. 

Notwithstanding,  upon  further 
consideration  of  this  issue,  we  are 
persuaded  that  requiring  stock  acquired 
by  interested  investors  to  be  obtained  in 
the  same  wav  as  the  same  stock 
acquired  by  members  of  the  public 
imposes  an  unduly  restrictive 
interpretation  on  the  existing  safe 
harbor  language.  Accordingly,  we  are 
adding  language  to  make  clear  that  an 
investment  interest  will  not  qualify  lor 
safe  harbor  protection  as  "obtained  on 
terms  equally  available  to  the  public"  if 
(i)  the  investment  interest  is  subject  to 
restrictions  or  limited  transferability 
(including  side  agreements)  not 
applicable  to  the  same  investment 
interest  when  held  by  members  of  the 
public  and/or  (ii)  the  investment 
interest  is  not  obtained  for  the  same 
price  that  is  available  to  the  general 
public  when  trading  on  a  registered 
national  securities  exchange  through  a 
broker.  Thus,  in  the  example  cited  by 
the  commenter  above,  the  investment 
interest  would  be  protected  if  Si  million 
is  the  fair  market  value  for  the  ph\sician 
practice  (not  taking  into  account  the 
value  of  any  referrals)  and  the  stock 
obtained  by  the  physician  is  valued  at 
3.500.000  based  on  the  price  per  share 
then  available  to  the  general  public 
trading  on  a  registered  national 
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securities  exchange  through  a  broker. 
However,  the  public  stock  offering 
described  in  the  preceding  paragraph 
would  not  be  protected. 

b.  Small  Entity  Investments 

Comment:  Some  commenters  asked 
that  we  clarifv'  which  investors 
constitute  referral  sources  for  purposes 
of  the  small  entity  safe  harbor.  One 
commenter  recommended  that  we 
amend  the  small  entity  safe  harbor  to 
make  clear  that  only  physicians  (using 
the  Medicare  program  definition  of  that 
term)  are  capable  of  making  referrals  or 
influencing  the  flow  of  business.  In  this 
commenters  view,  the  current  OIG 
position  that  referral  source  investors 
may  inchaif  hospitals  and  other  entities 
means  that  safe  harbor  protection  is 
unavailable  for  various  integrated 
delivery  system  models  that  involve 
joint  ownership  and  investment. 
Another  a>mmenter  requested  that  we 
clarif\'  that  manufacturers  that  invest  in 
health  care  entities  and  sell  products  to 
those  entities  are  rarely  in  a  position  to 
refer  patients,  and  thus  should  not  fall 
within  the  pool  of  "tainted"  investors 
for  purposes  of  the  investment  interests 
safe  harbors. 

Response:  We  continue  to  believe  that 
the  appropriate  focus  under  this  safe 
harbor  is  the  status  of  the  investors  and 
the  ability  of  the  investors  to  make  or 
influence  the  investment  entity's 
referral  stream  or  level  of  business 
activity.  Investors  that  furnish  items  or 
services  to  the  entity,  as  well  as 
investors  that  refer  patients  or  otherwise 
generate  business  for  the  entity,  are 
"tainted"  investors  doing  business  with 
the  entity  for  purposes  of  the  60-40 
investor  test.  Thus,  to  iterate  the 
example  provided  in  the  preamble  to 
the  1991  final  rule,  if  a  durable  medical 
equipment  (DME)  supplier  and  hospital 
enter  into  a  joint  venture  to  furnish 
DME  to  patients  when  they  leave  the 
hospital,  both  the  DME  supplier  and  the 
hospital  fit  within  the  categor\'  of 
in\estors  doing  business  with  the  entity 
(56  FR  35968). 

We  are  not  persuaded  that  hospitals. 
nursing  homes,  skilled  nursing 
facilities,  or  other  institutions  are 
incapable  i^f  influencing  referrals  of 
Federal  health  care  program  business. 
To  the  contrarw  we  are  aware  of 
in.stancps  of  referrals  that  are  in  fact 
controlled  by  these  institutions' 
emplo\-ees  or  agents.  (See,  e.g.. 
Medicare  Hospital  Discharge  Planning. 
()E]-02-94-00.'^20  {December  1997);  ' 
Special  Fraud  Alert:  Fraud  and  Abuse 
in  Nursing  Home  Arrangements  with 
Hospicps'^63  FR  20415  (April  24,  1998)). 
.Similarly,  we  believe  that  managed  care 
companies  and  physician  practice  plans 


may  control  referrals  in  certain 
circumstances.  We  agree,  however,  that 
in  many  circumstances  manufacturers 
that  invest  in  health  care  entities  and 
sell  products  to  those  entities  may  not 
be  in  a  position  to  refer  patients  to.  or 
generate  business  for,  those  entities  for 
purposes  of  the  60-40  revenue  test 
(§  1001.952(a)(2)(vi)).  However,  in  other 
circumstances,  investor  manufacturers 
may  fall  within  the  pool  of  "tainted" 
investors,  and  thus  each  arrangement 
must  be  evaluated  on  a  case-bv-case 
basis.  In  short,  manufacturers  may  be 
"tainted  "  investors  for  purposes  of  the 
60-40  investor  test  (§  1001.952(a)(2)(i)). 
where  they  are  in  a  position  to  furnish 
items  or  services  to  the  investment 
entity  or  to  influence  the  flow  of 
referrals  to  the  entity. 

Comment:  One  commenter  who 
supported  our  proposal  to  aggregate 
similar  classes  of  investment  interests 
sought  clarification  of  the  proposed 
condition  that  classes  of  investment 
interests  be  "similar  in  all  material 
respects"  for  purposes  of  the  60—40 
investor  test,  particularly  as  the 
condition  applies  to  debt  investment 
interests.  For  example,  the  commenter 
noted  that  the  OIG  is  willing  to  treat 
general  partners'  and  limited  partners' 
interests  as  sufficiently  similar  for  safe 
harbor  purposes  (56  FR  37204),  even 
though  general  partner  and  limited 
partner  interests  are  not  similar  in  a 
number  of  arguably  material  respects, 
such  as  fiduciary  obligations  and 
assumption  of  liability.  With  respect  to 
debt  interests,  the  commenter 
questioned  whether  differing 
redemption  rights  would  result  in 
otherwise  similar  classes  of  debt  being 
deemed  too  dissimilar  to  aggregate. 
Similarly,  the  commenter  questioned 
whether  debt  instruments  with  different 
interest  rates  could  be  aggregated 
(especially  if  the  different  interest  rates 
accurately  reflect  market  rates  at  the 
time  the  instruments  issued)  and 
whether  secured  debt  instruments  could 
be  aggregated  with  unsecured  debt 
instruments. 

Response:  Our  use  of  the  phrase 
"similar  in  all  material  respects"  was 
not  intended  to  suggest  that  for 
purposes  of  aggregation,  classes  of 
investment  interests  must  be  similar  in 
all  respects  that  might  be  material  to  a 
partner  or  to  a  lender  or  a  borrower,  but 
only  that  classes  of  investment  interests 
must  be  similar  in  all  respects  material 
to  the  purposes  of  the  safe  harbor.  The 
focus  is  on  the  potential  for 
remuneration  to  investors  who  are 
existing  or  potential  referral  sources; 
material  investment  terms  are  those 
terms  that  create,  or  relate  to  the 
creation  of,  potential  value  for  investors. 


For  example,  classes  of  investment 
interests  may  be  aggregated  where  the 
classes  have  similar  rights  with  respect 
to  the  entity's  income  and  assets,  where 
investors  receive  equivalent  returns  in 
proportion  to  amounts  invested,  and, 
most  importantly,  where  there  is  no 
preferential  treatment  of  referral  source 
investors,  including,  but  not  limited  to, 
preferences  that  take  effect  in  the  event 
of  a  disposition  of  entity  assets. 

Comment:  One  commenter  expressed 
concern  about  our  treatment  of  general 
partners  for  purposes  of  the  60-40 
investor  rule.  We  have  previously  stated 
that  general  partners — who  have 
fiduciary  obligations  to  manage  a 
partnership  so  as  to  make  a  profit  and 
who  are  liable  for  losses  incurred  due  to 
gross  mismanagement — provide  services 
to  a  partnership  and  are,  therefore, 
"tainted"  or  "interested  "  investors  for 
purposes  of  the  60-40  investor  rule.  The 
commenter  observed  that  this 
interpretation  serves  to  disqualify-  many 
partnerships  from  safe  harbor  protection 
and  that  our  proposal  to  permit  classes 
of  investment  interests  to  be  aggregated 
for  purposes  of  determining  compliance 
with  the  60-40  investor  rule  does  not 
adequately  address  this  issue. 
According  to  the  commenter,  even 
under  our  proposed  aggregation  test, 
safe  harbor  protection  is  only  available 
if  general  partners  hold  a  minority 
interest  in  the  partnership,  even  if  the 
partnership  has  no  potential  referral 
source  investors.  Thus,  for  example,  a 
hospital  owned  entirely  by  a 
partnership  composed  of  non-referral 
source  investors  would  not  qualify  for 
safe  harbor  protection  if  the  general 
partners  owned  more  than  40  percent  of 
any  class  of  investment  interest. 

Response:  As  we  explained  in  our 
preamble  to  the  1991  final  rule,  it  would 
be  inappropriate  to  grant  safe  harbor 
protection,  for  example,  to  a  joint 
venture  composed  of  a  DME  supplier 
and  physicians,  because  all  of  the 
owners  would  be  doing  business  with 
the  joint  venture  by  either  furnishing 
items  or  services  or  making  referrals  (56 
FR  35968).  We  recognize  that  there  may 
be  circumstances,  such  as  those  posited 
by  the  commenter,  where  the  fact  that 
an  investor  is  furnishing  items  or 
services  to  the  investment  entity  may 
not  pose  an  increased  risk  of  improper 
referrals  comparable  to  the  risk  posed  in 
our  DME/physician  joint  venture 
example.  Hjwever,  we  find  that  it  is  not 
feasible  to  c^ft  a  rule  that  would  clearly 
distinguish  a  aong  types  of  investors 
furnishing  ite  is  or  services,  while 
excluding  potentially  abusive 
arrangements  from  safe  harbor 
protection. 


63524 


Federal  Register    Vol.  64.  No.  223 /Friday.  November  19,  1999/Rules  and  Regulations 


Distributions  to  investors  in 
piirtntTships  that  have  no  existing  or 
potf!ntial  referral  source  investors  may 
not  implicate  the  anti-kickback  statute 
at  all.  since  the  cru.x  of  the  statute  is  a 
prohibition  on  remuneration  to  induce 
or  reward  referrals  of  Federal  health 
care  program  business.  To  the  extent  the 
statute  is  implicated,  partnerships  that 
do  not  comply  fully  with  all  safe  harbor 
conditions  will  have  to  be  evaluated  on 
a  case-by-case  basis.  Our  advisory 
opinion  process  is  also  available  to 
parties  contemplating  such  partnerships 
(42CFRpart  1008). 

Comment:  Several  commenters 
supported  our  proposal  to  change  the 
60-40  revenue  test  by  striking  "items  or 
services  furnished"' 
{§  1001.952(a)(2)(vi)).  However,  these 
commenters  asked  for  clarification  of 
the  term  "business  otherwise  generated" 
ds  used  in  the  safe  harbor  standard.  We 
have  previously  explained  that  revenue 
is  "generated"  if  it  is  "induced  to  come 
to  the  joint  venture  for  items  or  services 
hy  iin  mvpstor"  (.56  FR  .37205)  (emphasis 
in  original).  These  commenters 
requested  that  we  clarif\'  that  "by  an 
investor '"  means  by  an  investor  who  is 
a  licensed  professional  with  legal 
authnritv  to  order  items  and  services,  for 
instance,  an  investor  with  legal 
authority  to  refer  or  induce  a  person  to 
obtain  care  from  a  participating 
provider, 

Hpspnnse:  We  disagree  that  the 
definition  of  an  investor  for  these 
purposes  should  be  as  narrow  as  the 
( ommenters  suggest.  Certain  investors 
that  are  arguably  not  "licensed 
professionals,"  such  as  hospitals,  long- 
term  care  facilities,  home  health 
agencies,  managed  care  companies,  and 
physician  practice  management 
companies,  may  be  in  a  position  to 
generate  business  for  an  entity  in  which 
thev  have  an  investment  interest  and  to 
receive  distributions  that  may  be 
remuneration  for  that  busmess.  We 
recognize  that  there  may  be  occasional 
instances  where  business  is  generated 
bv  investors  who  would  not  ordinarily 
be  considered  as  potential  referral 
sources.  This  might  occur,  for  example, 
if  an  investor  is  not  in  a  health  care 
related  line  of  business,  but  happens  to 
refer  friends  or  relatives  to  a  joint 
venture  entity  in  which  he  or  she  has 
invested.  However,  we  think  that  these 
situations  are  likelv  to  be  infrequent 
and.  in  most  circumstances,  are  not 
likely  to  generate  appreciable  revenue. 

Comment:  As  described  above,  several 
commenters  questioned  ou'  clarification 
that  the  term  "revenue"  fo   purposes  of 
the  bO— 40  revenue  test  means  revenue 
related  to  the  furnishing  of  health  care 
items  or  services.  In  addition,  two 


commenters  expressed  concern  about  an 
example  involving  radiologists  that  we 
used  to  illustrate  our  discussion  of  the 
revenue  rule  in  the  preamble  to  the  1994 
proposed  clarifications.  Specifically,  the 
example  stated  that: 

If  a  radiologist  holds  an  investment  interest 
in  an  imaging  center  and  reads  all  the  films 
at  the  center,  his  or  her  reading  of  the  film 
does  not  taint  all  the  revenues  from  the 
referrals  by  non-investors.  However,  we  have 
received  a  few  questions  from  people  who 
read  the  60-40  revenue  rule  as  making  such 
referrals  tainted  because  the  investor 
furnished  services  at  the  joint  venture. 

We  emphasize  that  if  a  radiologist-investor 
is  reading  the  film  and  making  referrals  or 
otherwise  generating  business,  then  the 
revenues  the  joint  venture  derives  from  that 
activity  would  become  tainted.  For  example, 
revenues  would  be  tainted  when  a 
radiologist-investor  takes  part  in  a 
consultation  with  a  non-investor  internist, 
and  during  that  consultation  the  radiologist 
recommends  a  procedure  which  is  performed 
at  the  joint  venture.  (59  FR  37205]. 

Commenters  complained  that  in  light 
of  this  example,  a  radiologist-investor 
seeking  safe  harbor  protection  would 
essentially  be  prohibited  from  practicing 
medicine,  because  he  or  she  would  be 
precluded  from  recommending  follow- 
up  procedures.  Moreover,  the 
commenters  argued  that  compliance 
with  the  example  would  not  be  feasible 
because  of  the  record  keeping  and 
administrative  burden  associated  with 
tracking  all  recommendations  to 
determine  if  recommended  follow-up 
studies  were  later  performed  at  the 
radiologist-investor's  facility.  These 
commenters  asked  that  we  clarify  our 
position  regarding  radiologist-investors. 

Response:  We  continue  to  be 
persuaded  that  it  is  appropriate  and 
consistent  with  our  original  intent  that 
only  health  care  related  revenues  be 
counted  for  purposes  of  the  60-40 
revenue  test.  The  purpose  of  the  test  is 
to  limit  the  number  of  investor  referrals 
to  a  safe  harbor  protected  joint  venture, 
thereby  minimizing  the  risk  that  profit 
distributions  might  be  disguised 
payments  for  investor  referrals. 

Our  use  of  the  example  in  the 
preamble  to  the  1994  proposed 
clarifications  was  merely  intended  to 
illustrate  the  difference  between 
providing  items  and  services  to  an 
entity  (which  does  not  result  in 
"tainted"  revenue)  and  generating 
business  for  the  entity  (which  does 
result  in  "tainted"  revenue).  In 
retrospect,  our  focus  on  radiologists  in 
the  example  may  have  led  to  some 
confusion  about  the  anti-kickback 
implications  specifically  for 
radiologists"  practice  of  medicine.  In  the 
unique  circumstances  of  radiologists, 
we  wish  to  clarify  that  the  occasional 


recommendation  of  additional  testing  by 
a  radiologist  to  an  attending  physician 
with  whom  the  radiologist  has  no 
financial  arrangements  and  pursuant  to 
a  honn  fide  medical  consultation  is  not 
prohibited  under  the  anti-kickback 
statute.  Accordingly,  for  purposes  of  the 
60-40  revenue  test,  such  consultative 
recommendaticms  would  not  "taint" 
revenue  derived  from  tests  performed  at 
the  joint  venture  entity  as  a  result  of  a 
subsequent  referral  of  the  patient  by  his 
or  her  attending  physician  for  the 
recommended  tests. 

Comment:  One  commenter  supported 
our  proposed  clarification  regarding  the 
prohibition  on  loans  from  entities  or 
their  investors  that  are  used  bv  investors 
to  purchase  their  investment  interests 
{§  1001.952(a)(2)(vii)).  Another 
commenter  requested  that  we  make 
clear  that  we  do  not  intend  to  prohibit 
loans  from  banks  or  other  unrelated 
parties 

Rpsponse:  The  seventh  investment 
interest  standard  addressing  loans  is  not 
intended  to  apply  to  loans  from  banks 
or  other  unrelated  third  parties  that  are 
not  equity  investors  in  the  entity 
seeking  safe  harbor  protection  and  that 
are  not  acting  on  behalf  of  the  entity  or 
any  of  its  investors,  even  if  the  loan  is 
used  in  whole  or  in  part  by  a 
prospecti\^e  investor  to  purchase  an 
investment  interest.  On  the  other  hand, 
the  safe  harbor  condition  is  intended  to 
preclude  from  protection  loan 
guarantees,  collateral  assignments  or 
other  arrangements  made  by  an 
investment  entity  or  any  of  its  investors, 
or  bv  individuals  or  entities  acting  on 
their  behalf,  to  secure  a  loan  from  a 
bank  or  other  unrelated  third  party,  if 
the  loan  is  used  in  whole  or  in  part  by 
an  investor  to  obtain  an  investment 
interest  in  the  entity. 

Comment:  The  remaining  comments 
to  the  existing  investment  interest  safe 
harbors  addressed  various  aspects  of  the 
safe  harbors  not  specifically  covered  by 
the  proposed  clarifications.  Two 
commenters  argued  that  the  safe 
harbor's  two  60-40  tests  unnecessarily 
limit  potential  investors  for.  and  referral 
sources  to.  legitimate,  cost-effective, 
high-quality  health  care  ventures.  In  one 
commenters  view,  the  60—40  tests 
prevent  potential  joint  ventures  from 
attracting  necessary  capital  and  cause 
investors  to  refrain  from  using  the 
venture's  services,  even  when  the 
venture  offers  higher  quality,  lower 
prices,  or  better  patient  convenience 
than  competing  providers.  This 
commenter  noted  that  the  two  60-40 
tests  are  particularly  problematic  in 
rural  and  underser\'ed  areas,  where 
alternative  sources  of  capital  and 
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alternative  providers  are  often  in  short 
supply. 

Response:  Except  as  otherwise  noted 
above,  we  are  adopting  the  proposed 
clarifications  to  the  investment  interests 
safe  harbor  as  set  forth  in  our  1994 
proposed  clarifications.  Aside  from 
(  larif\ing  that  "revenue"  refers  to  heaUh 
rare  related  revenue  and  deleting  the 
phrase  'items  or  services  furnished"'  in 
<;  1001.952(a)(2)(vi).  we  are  not 
persuaded  at  this  time  that  there  is  a 
need  to  revisit  the  two  60-40  tests  for 
small  entity  investments.  Elsewhere  in 
this  rulemaking,  we  address  a  new  safe 
harbor  for  investments  in  rural  and 
urban  undeserved  areas 
(§  1001.952(a)(3))  that  eliminates  the 
60-40  revenue  test  and  incorporates  a 
modified  60-40  investor  test. 

2.  Space  and  Equipment  Rental  and 
Personal  Services  and  Management 
Contracts  Summary  of  Proposed 
Clarifications 

We  proposed  2  clarifications  to  the 
space  and  equipment  rental  and 
personal  services  and  management 
contracts  safe  harbors  (§§  1001.952(b). 
(c).  and  (d)).  First,  we  proposed  revising 
these  safe  harbors  expressly  to  preclude 
schemes  involving  the  use  of  multiple 
overlapping  contracts  to  circumvent  the 
safe  harbor  requirement  that  space  and 
equipment  rental  and  personal  services 
and  management  contracts  be  for  terms 
of  at  least  1  year.  This  requirement  was 
intended  to  prevent  regular 
renegotiation  of  contracts  based  on  the 
\()lume  of  referrals  or  business 
generated  between  the  parties.  Second, 
we  proposed  revising  these  safe  harbors 
to  preclude  safe  harbor  protection  for 
health  care  providers  that  rent  more 
space  or  equipment  or  purchase  more 
services  than  they  actually  need  as  a 
means  of  paying  for  referrals. 

Summan-  of  Final  Rule:  We  are 
adopting  the  clarifications  to  the  space 
and  equipm*mt  rental  and  personal 
services  and  management  contracts  safe 
harbors  as  proposed  in  the  1994 
proposed  clarifications  and  described 
above,  with  the  following  modifications 
in  response  to  comments  received: 

•  We  are  substituting  the  word 
"term"  for  the  word  "period"  in  the 
second  condition  of  each  safe  harbor  to 
be  more  consistent  with  customary 
business  terminology: 

•  We  are  replacing  the  phrase 
"legitimate  business  purpose"  with  the 
phrase  'commercially  reaso\dole 
business  purpose"  in  each  safe  harbor  to 
make  clear  that  the  test  is  not  whether 

a  business  arrangement  is  lawful,  but 
whether  it  serves  a  commercially 
reasonable  business  purpose,  that  is, 
whether  the  space  and  equipment 


leased  or  services  purchased  have 
intrinsic  commercial  value  to  the  lessee 
or  purchaser. 

Comments  and  Responses 

Comment:  A  commenter  expressed 
concern  that  the  safe  harbor  condition 
that  a  lease  cover  all  equipment  leased 
between  parties  and  specify  the 
equipment  leased  would  jeopardize 
many  common  commercial  equipment 
leasing  transactions.  This  commenter 
asserted  that  manufacturers  and  lessors 
typically  lease  capital  equipment  to 
health  care  providers  at  different  times, 
but  under  leases  that  cover  the  same 
time  period,  in  whole  or  in  part.  The 
commenter  opined  that  other  safe 
harbor  conditions,  including  those 
prescribing  aggregate  compensation,  fair 
market  value,  and  arms-length 
negotiations,  are  sufficient  safeguards 
against  abuse. 

Response:  We  recognize  that  some 
lawful  equipment  contracts  will  not 
qualify  for  safe  harbor  protection  and 
will  need  to  be  analyzed  on  a  case-by- 
case  basis.  The  existence  of  a  safe  harbor 
for  a  particular  set  of  business 
arrangements  does  not  jeopardize  other 
types  of  arrangements  under  the  anti- 
kickback  statute.  Many  multiple 
contract  arrangements  are  legitimate 
business  arrangements  that  do  not 
violate  the  statute:  however,  some 
multiple  contract  arrangements  are 
essentially  shams  that  operate  to  reward 
and  encourage  referrals.  We  are  unable 
to  provide  safe  harbor  protection  for 
such  arrangements,  in  view  of  the 
potential  abuse  of  multiple  overlapping 
contracts  described  above.  The  advisorA' 
opinion  process  (42  CFR  part  1008)  is 
available  to  parties  seeking 
individualized  legal  opinions  regarding 
the  legality  of  their  leasing  arrangements 
under  the  anti-kickback  statute. 

Comment:  One  commenter  suggested 
that  for  purposes  of  clarity  and 
consistency  with  customary  business 
terminology  we  substitute  the  word 
"term"  for  the  word  ^'period"  as  used  in 
§§  1001.952(b)(2),  (c)(2).  and  (d)(2). 

Response:  \Ve  agree  that  substituting 
the  word  "term"  for  "period"  in 
§§  1001.952(b)(2),  {c){2).  and  (d)(2) 
would  provide  clarity  and  consistency 
in  the  context  of  leases  and  service 
contracts. 

Comment:  One  commenter  approved 
of  our  proposal  that  the  aggregate  space, 
equipment,  or  services  contracted  for 
not  exceed  "that  which  is  reasonably 
necessary  to  accomplish  the  legitimate 
business  purpose"  of  the  party  renting 
the  space  or  equipment  or  purchasing 
the  services.  This  commenter  believed 
that  the  clarification  would  inhibit 
lessors  with  greater  bargaining  power 


from  coercing  lessees  into  contracting 
for  more  space  than  needed  to  conduct 
business.  However,  several  commenters 
suggested  that  the  language  of  our 
proposed  clarification  is  ambiguous, 
duplicative,  and  confusing,  and,  in  the 
words  of  one  commenter,  would  open  a 
"Pandora's  Box  of  potentially 
conflicting  interpretations."  For 
example,  one  commenter  observed  that 
many  arrangements  in  today's  health 
care  arena,  such  as  cost-sharing  or  risk- 
sharing  arrangements,  joint  research 
initiatives,  and  data  collection 
arrangements,  may  not  reflect 
"traditional"  business  purposes,  but  are 
legitimate  and  reasonable  in  responding 
to  insurers'  growing  demands  for  cost- 
effectiveness.  One  commenter 
recommended  replacing  the  word 
"legitimate"  with  the  word 
"reasonable." 

Response:  We  believe  the  proposed 
clarification  further  ensures  that 
protected  leases  and  personal  services 
contracts  will  provide  for  fair  market 
value  compensation.  However,  we  agree 
that  the  term  "legitimate"  may  be 
misconstrued.  Thus,  in  the  final  rule  we 
are  substituting  the  phrase 
'.'commercially  reasonable  business 
purpose"  for  "legitimate  business 
purpose  "  to  make  clear  that  the  test  is 
not  merely  whether  a  business  purpose 
is  legal  or  illegal.  The  "commercially 
reasonable  business  purpose"  test  is 
intended  to  preclude  safe  harbor 
protection  for  health  care  providers  that 
surreptitiously  pay  for  referrals — 
whether  because  of  coercion  or  by  their 
own  initiative — by  renting  more  space 
or  equipment  or  purchasing  more 
services  than  they  actually  need  from 
referral  sources.  By  "commercially 
reasonable  business  purpose."  we  mean 
that  the  purpose  must  be  reasonably 
calculated  to  further  the  business  of  the 
lessee  or  purchaser.  In  other  words,  the 
rental  or  the  purchase  must  be  of  space, 
equipment,  or  services  that  the  lessee  or 
purchaser  needs,  intends  to  utilize,  and 
does  utilize  in  furtherance  of  its 
commercially  reasonable  business 
objectives.  Thus,  for  example,  a  space 
rental  contract  between  a  physician  and 
a  DME  supplier  for  space  in  the 
physician's  office  that  includes  extra 
office  space  that  the  DME  supplier 
neither  occupies  nor  uses  for  its  DME 
business  would  not  be  protected  by  this 
safe  harbor.  Nor  would  the  safe  harbor 
protect  the  lease  of  more  space  than 
would  reasonably  be  rented  by  a 
similarly-situated  DME  supplier 
negotiating  in  an  arms-length 
transaction  with  a  non-referral  source 
lessor.  Cost-sharing  or  risk-sharing 
arrangements,  joint  research  initiatives. 
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and  data  collection  arrangements  may 
qualify  as  commercially  reasonable 
business  purposes  in  many 
circumstances.  However,  we  are  aware 
nf  abusive  arrangements  involving 
contracts  with  referral  sources  for  data 
collection  services  or  research  projects 
where  the  data  to  be  collected  or 
research  to  be  performed  have  no  value 
to  the  entity  paying  for  them  and  are 
merely  pretexts  for  pavments  for 
referrals.  Such  arrangements  do  not 
comply  with  the  safe  harbor  and  are 
highlv  suspect  under  the  anti-kickback 
statute. 

Comment:  The  remaining  comments 
we  received  regarding  clarification  of 
this  safe  harbor  addressed  matters  not 
covered  by  the  proposed  clarifications. 
Several  commenters  described 
difficulties  in  meeting  the  safe  harbor 
for  part-time  arrangements — including 
time-share  office  leases,  per  use 
equipment  leases,  and  personal  services 
contracts  with  hourlv  compensation 
— caused  by  the  requirement  that  the 
"aggregate"  contract  price  be  set  in 
advance  (§§  1001.952(b)(5).  (c)(5).  and 
(d)(5)).  One  commenter  noted  that  these 
types  of  arrangements  typically  contain 
compensation  methods  that  are  set  in 
advance  and  that  can  be  made 
consistent  with  fair  market  value  and 
unrelated  to  the  volume  or  value  of 
referrals.  Along  these  lines,  one 
commenter  suggested  that  the  OIG 
permit  "aggregate"  payments  that  are 
not  set  in  advance,  if  they  are  calculated 
in  accordance  with  specific  and 
predetermined  formulas  set  forth  in  the 
written  agreement.  Similarly,  several 
commenters  expressed  concern  about 
the  impracticality  of  the  requirement 
that  protected  contracts  specify  the 
exact  schedule  of  intervals  for  the  use  of 
space  or  equipment  or  the  rendering  of 
services  for  many  part-time  or  as-needed 
arrangements. 

Rpsponse:  We  continue  to  believe  that 
both  the  "aggregate"  and  the  "specific 
schedule  of  inten'als "  requirements  are 
necessar\'  to  ensure  that  safe  harbor 
protection  is  not  afforded  to 
arrangements  that  include  payments 
that  are  adjusted  periodically  on  the 
basis  nf  the  volume  or  value  of  referrals 
or  business  otherwise  generated  from  a 
referral  source.  We  recognize  that  these 
requirements  mav  raise  practical 
problems  for  certain  providers  seeking 
safe  harbor  protection  for  part-time  or 
as-needed  arrangements.  Nevertheless, 
we  are  aware  of  many  instances  of  abuse 
in  these  types  of  arrangements; 
therefore,  for  purposes  of  granting 
protection  from  prosecution,  we  believe 
it  is  appropriate  to  protect  only  those 
arrangements  that  can  meet  the  safe 
harbor's  strict  standards.  However,  as 


we  have  stated  numerous  times,  safe 
harbors  do  not  define  the  scope  of  legal 
activities  under  the  anti-kickback 
statute.  Part-time,  as-needed,  and  other 
similar  arrangements  that  cannot  fit 
within  the  safe  harbor  may  be  lawful,  if 
no  payments  are  made,  directly  or 
indirectly,  to  induce  referrals  of  Federal 
health  care  program  business. 

Comment:  One  commenter  sought 
clarification  regarding  the  effect  of  a 
termination  provision  in  a  lease  or 
contract  in  light  of  the  safe  harbor 
requirement  that  leases  or  contracts  be 
for  at  least  a  1-year  term.  This 
commenter  specifically  asked  whether 
the  1-year  term  requirement  is  satisfied 
(i)  if  the  lease  or  contract  allows  for  "for 
cause"  termination  by  either  party,  or 
(ii)  if  the  lease  or  contract  permits 
termination  by  either  party  with  or 
without  cause  upon  advance  written 
notice,  provided  there  is  a  concurrent 
contractual  provision  that  restricts 
parties  that  terminate  without  cause 
from  entering  into  any  further 
relationships  for  the  balance  of  the 
required  1-year  period. 

Response:  The  1-year  term 
requirement  ensures  that  protected 
leases  or  contracts  cannot  be  readjusted 
frequently  based  on  the  number  of 
referrals  between  the  parties.  Although 
not  specifically  stated  in  the  safe  harbor 
regulation,  a  "for  cause"  termination 
clause  that  (i)  specifies  the  conditions 
under  which  the  contract  may  be 
terminated  "for  cause."  and  (ii)  operates 
in  conjunction  with  an  absolute 
prohibition  on  any  renegotiation  of  the 
lease  or  contract  or  further  financial 
arrangements  between  the  parties  for  the 
duration  of  the  original  1-year  term 
would  satisfy  the  1-year  term 
requirement.  We  remain  concerned, 
however,  that  "without  cause" 
termination  provisions  could  be  used  by 
unscrupulous  parties  to  create  sham 
leases  and  contracts.  This  could  occur, 
for  example,  where  the  parties  enter  into 
an  agreement  to  pay  a  sum  of  money 
upfront  for  services  to  be  performed 
over  a  period  of  time.  Parties  could 
disguise  payments  for  referrals  by 
terminating  the  agreement  without 
cause  after  payment,  but  before 
performance  of  any  services.  A  1-year 
prohibition  on  renegotiation  or  further 
financial  arrangements  would  be 
meaningless  in  such  circumstances. 

3.  Referral  Services 

Summary  of  Proposed  Clarifications: 
The  referral  services  safe  harbor  requires 
that  any  fee  a  referral  service  charges  a 
participant  be  "based  on  the  cost  of 
operating  the  referral  service,  and  not  on 
the  volume  or  value  of  any  referrals  to 
or  business  otherwise  generated  by  the 


participants  for  the  referral  service 
*    *    *"  (§1001.952(0(2))  (emphasis 
added).  This  language  created  an 
unintended  ambiguity  when  a  referral 
service  tries  to  adjust  its  fee  based  on 
the  volume  of  referrals  if  makes  to  the 
participants  We  proposed  clarifv'ing 
that  the  safe  harbor  precludes  protection 
for  payments  from  participants  to 
referral  services  that  are  based  on  the 
volume  or  value  of  referrals  to.  or 
business  otherwise  generated  by,  either 
party  for  the  other  party. 

Summan-  of  Final  Rule:  We  received 
one  comment  in  favor  of  our  proposed 
clarification  to  the  referral  services  safe 
harbor  and  none  opposed.  We  are 
adopting  the  proposed  clarification  as 
set  forth  in  the  1994  proposed 
clarifications, 

4.  Discounts 

Summary  of  Proposed  Clarifications: 
As  a  general  rule,  discounts  for  health 
care  items  and  services  are  encouraged 
under  the  Federal  health  care  programs 
so  long  as  the  Federal  health  care 
programs  share  in  the  discount  where 
appropriate,  and  as  appropriate,  to  the 
reimbursement  methodology. 
Arrangements  in  accordance  with  which 
Federal  programs  get  less  than  their 
proportional  share  of  cost-savings  on 
items  or  services  payable  by  the 
programs  are  seriously  abusive.  Such 
arrangements  result  in  the  programs 
being  overcharged  and  are  not  protected 
by  either  the  statutory  exception  or 
regulator.'  safe  harbor  for  discounts. 

Because  of  expressed  industry 
uncertainty  over  what  obligations 
individuals  or  entities  have  to  meet  in 
order  to  receive  protection  under  this 
safe  harbor,  we  proposed  clarif\-ing  the 
discount  safe  harbor  by  dividing  the 
parties  to  a  discount  arrangement  into 
three  groups — buyers,  sellers,  and 
offerors  of  discounts — with  descriptions 
of  each  party's  obligations  in  separate 
paragraphs.  In  addition,  we  proposed 
clarif\'ing  the  definition  of  "rebate"  for 
purposes  of  this  safe  harbor.  A  rebate 
under  our  proposal  would  be  defined  as 
any  discount  not  given  at  the  time  of 
sale.  Consequently,  a  rebate  transaction 
would  not  be  covered  by  the  safe  harbor 
if  it  involves  a  buyer  under 
§  1001. 952(h)(l)(i"ii)  that  is  neither  a 
cost-reporter  nor  a  HMO  or  CMP, 
because  for  such  buyers,  all  discounts 
must  be  given  at  the  time  of  sale. 

We  also  proposed  clarifying  the  scope 
of  safe  harbor  protection  for  sellers  in 
situations  where  buyers  have  not  fully 
complied  with  their  obligations  under 
the  safe  harbor  provisions.  If  a  seller  has 
done  everything  that  it  reasonably  could 
under  the  circumstances  to  ensure  that 
the  buyer  understands  its  obligation  to 
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report  the  discount  accurately,  the  seller 
is  protected  irrespective  of  the  buyer's 
omissions.  To  receive  such  protection, 
however,  the  seller  must  report  the 
discount  to  the  buyer  and  inform  the 
buyer  of  its  obligation  to  report  the 
discount.  To  emphasize  that  the  seller's 
obligations  require  more  than 
perfunctory  compliance  with  the  safe   - 
harbor,  we  proposed  adding  that  the 
seller  must  inform  the  buyer  "in  an 
effective  manner."  We  also  proposed 
adding  a  requirement  that  the  seller 
"refrain  from  doing  anything  that  would 
impede  the  buyer  from  meeting  its 
obligations  under  this  paragraph."  Thus, 
if  the  seller,  in  good  faith,  meets  its 
obligations  under  the  safe  harbor  and 
the  buyer  does  not  meet  its  obligations 
due  to  no  fault  of  the  seller,  the  seller 
would  receive  safe  harbor  protection. 
However,  when  a  seller  submits  a  claim 
or  request  for  payment  on  behalf  of  the 
buyer,  the  seller  must  fully  and 
accurately  report  the  discount  to  the 
appropriate  Federal  or  State  health  care 
program.  An  offeror  of  a  discount  would 
similarly  receive  safe  harbor  protection 
if  it  meets  all  of  its  safe  harbor 
obligations,  but  its  buyer  or  seller  does 
not  meet  its  obligations  due  to  no  fault 
of  the  offeror. 

We  further  proposed  clarif\'ing 
whether  any  reduction  in  price  offered 
to  a  beneficiary  could  be  safe  harbored 
under  this  regulation.  To  the  extent  that 
a  discount  is  offered  to  a  beneficiary  and 
all  other  applicable  standards  in  the  safe 
harbor  are  met,  such  a  discount  would 
receive  safe  harbor  protection.  However, 
discounts  to  beneficiaries  in  the  form  of 
routine  reductions  or  waivers  of  any 
coinsurance  or  deductible  amount 
owned  by  the  beneficiaries  do  not  meet 
the  safe  harbor  conditions  and  are  not 
protected. 

The  preamble  to  the  1991  final  rule 
stated  that  when  reporting  a  discount, 
one  only  need  report  the  actual 
purchase  price  and  note  that  it  is  "net 
discount."  However,  for  purposes  of 
submitting  a  claim  or  request  for 
payment,  we  proposed  clarif\'ing  that 
what  is  necessary  is  that  the  value  of  the 
discount  be  accurately  reflected  in  the 
actual  purchase  price.  It  is  not  necessary' 
to  distinguish  whether  this  price  is  the 
result  of  a  discount  or  to  state  "net 
discount."  Consequently,  parties  who 
were  uncertain  about  how  or  where  to 
report  on  a  particular  form  the  fact  that 
the  price  was  due  to  a  discount  need  not 
be  concerned  with  reporting  that  fact,  as 
long  as  the  actual  purchase  price 
accurately  reflects  the  di%fcount. 

Finally,  we  proposed  some  minor 
editorial  changes  that  do  not  affect  the 
substance  of  the  provision,  but 
hopefully  make  it  easier  to  understand. 


Summary  of  Final  Rule:  We  are 
adopting  the  clarifications  to  the 
discount  safe  harbor  as  proposed  in  the 
1994  proposed  clarifications  and 
described  above,  with  the  following 
modifications  in  response  to  comments 
received  (unless  otherwise  noted): 

•  In  paragraphs  (h)(2)  and  (h)(5)(ii), 
we  are  changing  the  words  "furnishes" 
to  "supplies"  and  "furnishing"  to 
"supplying,"  respectively,  to  clarifv'  the 
role  of  sellers  under  the  discount  safe 
harbor  and  to  avoid  confusion  with 
other  regulatory  uses  of  the  word 
"furnishes." 

•  We  are  modif\'ing  our  proposal  that 
sellers  and  offerors  give  buyers 
"effective  notice"  of  their  obligations  to 
report  discounts  by  requiring  instead 
that  sellers  and  offerors  provide  buyers 
with  notice  in  a  manner  that  is 
reasonably  calculated  to  give  the  buyers 
notice  of  their  reporting  obligations, 
including  their  obligation  to  provide 
information  to  the  Secretary  upon 
request  under  §  1001.952(h)(1).  The 
intent  of  this  modification  is  to  make 
clear  that  safe  harbor  protection  for 
sellers  and  offerors  who  fully  comply 
with  the  safe  harbor  conditions  is 
conditioned  on  the  actions  of  the  sellers 
and  offerors,  and  not  on  the  buyers' 
compliance. 

•  We  are  modifying  our  proposed 
definition  of  a  "rebate"  to  include  any 
discount  the  terms  of  which  are  fixed  at 
the  time  of  the  sale  of  the  good  or 
service  and  disclosed  to  the  buyer,  but 
which  is  not  received  at  the  time  of  the 
sale  of  the  good  or  service.  This 
modification  will  enable  us  to  extend 
safe  harbor  protection  to  certain  charge- 
based  buyers  and  buyers  reimbursed  on 
the  basis  of  fee  schedules  who  obtain 
rebates.  We  are  eliminating  the 
requirement  that  charge-based  buyers 
report  discounts  on  claims  submitted  to 
the  Federal  programs;  however,  we  are 
retaining  the  requirement  that  such 
buyers  provide  documentation  of 
discounts  to  the  Secretary'  upon  request. 

•  We  are  clarif\'ing  that  credits  and 
coupons  may  qualify  for  safe  harbor 
protection  if  they  meet  all  of  the  safe 
harbor  criteria:  however,  credits  or 
coupons  that  are.  in  essence,  cash 
equivalents  are  not  discounts  for  safe 
harbor  purposes. 

•  We  are  clarifying  that,  in  certain 
circumstances  described  in  more  detail 
below,  discounts  on  multiple  items  may 
qualify  as  a  "discount"  for  safe  harbor 
purposes  where  the  reimbursement 
methodology  for  all  discounted  items  or 
services  is  the  same  and  where  the 
discount  can  be  fully  disclosed  to  the 
Federal  health  care  programs  and 
accurately  reflected  where  appropriate. 


and  as  appropriate,  to  the 
reimbursement  methodology. 

•  We  are  correcting  a  technical  error 
in  the  proposed  clarifications  by 
changing  the  word  "include"  in 
§  1001.952{h)(5)(ii)  to  "induce." 

Comment  and  Response 

Comment:  Many  commenters 
questioned  the  relationship  between  the 
regulatory  safe  harbor  for  discounts  and 
the  statutory  exception  for  discounts, 
which  provides  for  protection  for  "a 
discount  or  other  reduction  in  price 
obtained  by  a  provider  of  ser\'ices  or 
other  entity  under  a  Federal  health  care 
program,  if  the  reduction  in  price  is 
properly  disclosed  and  appropriately 
reflected  in  the  costs  claimed  or  charges 
made  by  the  provider  or  entity  under  a 
Federal  health  care  program  "  (42  U.S.C. 
1320a-7b{b)(3)(A)).  In  the  preamble  to 
the  1991  final  rule,  we  stated  that  the 
regulator}'  safe  harbor  includes  all 
discounts  Congress  intended  to  protect 
under  the  statutor}'  exception  (56  FR 
37206).  Commenters  expressed  concern 
that  this  statement  means  that  failure  to 
qualif\-  under  the  discount  safe  harbor  is 
a  statutory  violation  if  items  or  services 
payable  by  a  Federal  health  care 
program  are  involved,  since  intent  to 
induce  business  is  always  present  in  a 
discount  arrangement.  Under  this 
interpretation,  according  to 
commenters.  numerous  forms  of 
discount  pricing,  such  as  pricing  one 
product  dependent  on  the  price  of 
another,  discount  package  pricing,  and 
certain  capitation  arrangements,  would 
be  prohibited  without  the  case-by-case 
analysis  generally  afforded  other  types 
of  arrangements  that  do  not  fit  squarely 
within  a  safe  harbor.  These  commenters 
also  urge  that  limiting  permissible 
discounts  to  those  that  comply  with  the 
safe  harbor  "freezes"  the  health  care 
industry  into  a  particular  way  of  doing 
business,  thereby  chilling  innovations 
in  discount  pricing  that  could  result  in 
reductions  in  health  care  costs, 
especially  as  the  market  moves  from  fee- 
for-service  arrangements  to  managed 
care.  These  commenters  argue  that 
Congress  did  not  give  the  OIG  authority 
to  constrict  the  reach  of  the  statutory 
exception.  One  commenter  observed 
that  Congress  unequivocally  stated  that 
practices  protected  under  the  safe 
harbors  were  to  be  in  addition  to 
existing  statutory  protections  (Pub.  L. 
100-93.  section  'l4(a)).  and  therefore  the 
regulaton,'  discount  safe  harbor  should 
create  a  class  of  protected  practices  in 
addition  to  practices  protected  under 
the  statutory  exception. 

Response:  As  stated  in  the  preamble 
to  the  1994  proposed  clarifications,  it 
continues  to  be  our  position  that  the 
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regulatory  safe  harbor  protects  all 
discounts  or  reductions  in  price 
protected  by  Congress  in  the  statutory 
exception  (see  59  FR  J7206).  The 
Secretarv'  is  vested  with  the  authority  to 
make  and  publish  rules,  not 
inconsistent  with  the  Social  Security 
Act,  necessary  to  the  efficient 
administration  of  her  functions  under 
the  Social  Security  Act  (42  U.S.C.  1302). 
The  anti-kickback  statute,  including  all 
exceptions  thereto,  are  codified  as  part 
of  the  Social  Security  ,^ct.  Moreover,  the 
regulatory  safe  harbor  expands  upon  the 
statutorv'  safe  harbor  by  defining 
additional  discounting  practices  not 
included  in  the  statutory'  exception  that 
are  not  abusive,  such  as  certain 
discounts  to  beneficiaries  (other  than 
routine  waivers  of  cost-sharing 
amounts)  that  meet  aJl  applicable  safe 
harbor  standards.  In  sum,  the  regulatory 
safe  harbor  both  incorporates  and 
enlarges  upon  the  statutory  exception. 

Comment  One  commenter  questioned 
the  safe  harbor  exclusion  of  reductions 
in  price  that  are  available  to  one  payer 
but  not  to  Medicare  or  Medicaid 
(*5 1001  y52(h)(3)(iii)),  noting  that  it  is 
unclear  how  failure  to  provide  a 
discount  to  Medicare  or  Medicaid  gives 
rise  to  a  question  under  the  anti- 
kickback  statute,  which  prohibits 
remuneration  to  induce  referrals  of 
items  or  services  payable  by  a  Federal 
health  care  program.  The  commenter 
further  argued  that  there  is  no  basis  in 
the  statutory  discount  safe  harbor  for  a 
requirement  that  Medicare  and 
Medicaid  patients  receive  the  same 
prices  as  other  patients. 

Response:  The  safe  harbor  excludes 
from  the  definition  of  a  protected 
"discount"  price  reductions  that  apply 
to  one  paver  but  not  to  the  Federal 
health  care  programs,  This  exclusion  is 
necessary  to  protect  against  abusive 
arrangements  in  which  remuneration  in 
the  form  of  discounts  on  items  or 
services  for  private  pay  patients  is 
offered  to  a  provider  to  induce  referrals 
of  Federal  health  care  program  patients. 
For  example,  as  noted  in  the  preamble 
to  the  1991  final  rule,  we  are  aware  of 
clinical  laboratories  that  offer  price 
reductions  to  phvsicians  for  laboratory 
work  for  private  pav  patients  on  the 
condition  that  the  phvsicians  refer  all  of 
their  Medicare  and  Medicaid  business 
to  the  laboratory.  Such  "swapping" 
arrangements,  which  essentiallv  shift 
co^ts  to  the  Federal  health  care 
programs,  continue  to  be  of  concern  to 
this  office.  We  do  not  believe  that 
Congress  intended  to  except  such 
schemes  from  the  anti-kickback  statute. 
Nor  do  we  believe  that  Congress 
intended  for  the  Federal  health  care 
programs  to  pav  premium  prices  and 


thus  serve  as  de  facto  subsidy  programs 
for  other  reimbursement  systems. 

Comment:  Several  commenters 
generally  supported  the  clarification  of 
the  discount  safe  harbor  to  recognize  3 
groups:  Buyers,  sellers  and  offerors. 
However,  a  number  of  commenters 
requested  further  clarification  regarding 
the  meaning  of  "offeror"  and  how  an 
"offeror"  differs  from  a  "seller". 
Specifically,  commenters  asked  about 
the  application  of  the  "offeror"  category 
to  wholesalers  and  other  brokers,  as 
well  as  to  managed  care  plans,  group 
purchasing  organizations  and  preferred 
provider  organizations. 

Response:  An  "offeror"  may  be  any 
individual  or  entity  that  provides  a 
discoimt  on  an  item  or  service  to  a 
buyer,  but  that  is  not  the  seller  of  the 
item  or  service.  For  example,  many 
pharmaceutical  manufacturers  sell  some 
or  all  of  their  products  through 
wholesalers,  which,  in  turn,  sell  the 
products  to  hospitals,  retail  pharmacies, 
HMOs,  and  other  providers  A 
manufacturer  may  offer  a  discount  in 
the  form  of  a  rebate  to  the  ultimate 
purchaser  that  is  in  addition  to  any 
discount  from  the  wholesaler  to  the 
retailer.  For  purposes  of  this  regulation, 
the  manufacturer  would  be  the 
"offeror."  the  wholesaler  the  "seller." 
and  the  retailer  the  "buyer."  While  we 
believe  that  typically  the  wholesaler 
would  be  the  "seller"  and  its  retail 
customer  the  "buyer,"  if  a  wholesaler 
offers  a  discount  to  a  retail  purchaser 
that  has  purchased  the  discounted 
product  from  another  party,  the 
wholesaler  could  qualify  as  an 
"offeror." 

Nothing  in  these  regulations 
precludes  a  managed  care  organization, 
including  a  preferred  provider 
organization,  from  being  eligible  as  an 
"offeror"  in  accordance  with  the  safe 
harbor.  However,  in  many  situations. 
discounts  offered  by  managed  care 
organizations  will  not  fit  within  the 
scope  of  the  discount  safe  harbor, 
because  the  buyers  who  obtain  the 
discounts  will  not  be  providers  of 
services  that  claim  payment  for  costs  or 
charges  associated  with  the  discounted 
items  or  services  under  a  Federal  health 
care  program.  For  example,  the  recipient 
of  a  preferred  provider  organization 
discount  is  typically  an  employer  or 
other  payer  or  patient.  However,  some 
discount  arrangements  offered  by  a 
managed  care  organization  may  be 
eligible  for  safe  harbor  protection  under 
the  discount  safe  harbor,  provided  all 
conditions  of  the  safe  harbor  are 
satisfied.  In  addition,  managed  care 
"discounts"  are  potentially  protected  by 
the  shared-risk  exception  (42  U,S,C. 
1320a-7b(b)(3)(F}}.  and  the  existing  safe 


harbors  for  managed  care  arrangements 
(§§1001.952(1)  and  (m)). 

Comment:  One  commenter  objected  to 
the  safe  harbor's  portrayal  of  the  role  of 
"sellers."  This  commenter  maintained 
that  sellers  do  not  generally  "furnish" 
items  or  services,  nor  do  they  "permit" 
buyers  to  take  discounts  off  the 
purchase  price.  Rather,  sellers  sell, 
lease,  transfer,  or  otherwise  arrange  for 
the  use  of  products,  in  some  cases 
involving  discounts  or  reductions  in 
price.  This  commenter  noted  that  other 
OIG  regulations  define  "fiirnish"  as 
referring  to  items  and  services  provided 
directly  by  or  under  the  direct 
supervision  of.  or  ordered  by,  a 
practitioner  or  other  individual,  or 
ordered  or  prescribed  by  a  physician 
(either  as  an  employee  or  in  his  or  her 
own  capacity),  a  provider,  or  other 
supplier  of  services  (see  §  000.10).  In 
addition,  the  preamble  to  the  OIG  final 
rule  addressing  amendments  to  the 
OIG's  exclusion  and  CMP  authorities 
resulting  from  Public  Law  100-93  states 
that  manufacturers  who  do  not  receive 
payment  directly  or  indirectly  from 
Medicare  or  Medicaid  do  not  "furnish" 
items  in  the  context  of  that  definition 
(57  FR  3298  and  3300).  For  consistency 
and  to  avoid  confusion,  the  commenter 
suggests  that  the  term  "furnished" 
should  be  replaced  by  the  term 
"supplies." 

Response:  To  avoid  confusion  with 
other  regulatory  definitions,  we  agree 
that  the  term  "supplies"  should  be 
substituted  for  "fiimishes"  in 
§§  1001.952(h)(2)  and  (h)(5)(ii). 

Comment:  Several  commenters 
commented  that  the  proposed  language 
clarifying  the  seller's  obligation  to 
disclose  the  discount  properly  to  the 
buyer  is  beyond  the  scope  of  the 
statutory  exception  and  confuses  rather 
than  clarifies  the  seller's  obligations.  A 
number  of  commenters  suggested  that 
the  requirement  that  sellers  provide 
effective  notice  would  lead  to  mistrust 
between  buyers  and  sellers  and  disputes 
about  whether  "effective  notice"  was 
provided.  One  commenter  suggested 
that  the  requirement  inappropriately 
saddles  a  seller  with  the  responsibility 
of  being  the  buyer's  "brother's  keeper." 
Some  commenters  requested 
clarification  of  what  qualifies  as 
"notice,  "  Others  questioned  the 
intention  of  the  added  language 
requiring  sellers  to  "refrain  from 
impeding"  the  buyer's  performance  of 
its  obligations.  One  commenter  objected 
that  this  requirement  imposed  an  undue 
burden  on  sellers,  because  sellers  would 
have  to  know  all  of  an  individual 
buyer's  specific  billing  activities  and 
possible  obligations  in  order  to  be  in  a 
position  to  refrain  from  doing  anything 


Federal  Register  ^  Vol.  64.  No.  223 /Friday,  November  19.  1999  ^Rule^ 


and  Regulation.^ 


63529 


that  could  impede  the  buyer  in  meeting 
its  obligations. 

Response:  As  we  stated  in  the 
preamble  to  the  1991  final  rule  (56  PR 
35958).  we  believe  the  statute  permits 
us  to  interpret  statutory  terms  used  in 
the  statutory  pxceptions,  including  the 
phrase  "appropriately  reflect"  in  the 
discount  exception  (also  see  42  U.S.C. 
1302).  We  nntp  that  the  statutory 
exception  does  not  protect  anv  seller  if 
the  purchaser  has  not  appropriately 
retlected  the  discount.  Thus,  the 
objection  based  on  the  statute  is 
misplaced. 

With  respect  to  the  substance  of  the 
comments,  the  proposed  clarification 
would  require  that  the  seller  inform  the 
buyer  "in  an  effective  manner"  of  the 
buyer's  obligation  to  report  the  discount 
and  refrain  from  doing  anything  to 
impede  the  buyer  from  fulfilling  its 
obligations.  We  agree  that  the  phrase  "in 
an  effective  manner"  perhaps 
unintentionally  focuses  on  the  buver's 
conduct  and  might  inappropriatelv  be 
interprejted  to  mean  that  a  seller  is  onlv 
protected  when  the  buver.  in  fact, 
fulfills  its  obligation  to  report  the 
discount.  This  was  not  our  intention. 
Accordmgly.  we  have  decided  to  modify 
the  language  to  require  the  seller  to 
inform  the  buyer  of  its  obligations  "in 
a  manner  that  is  reasonably  calculated 
to  give  notice  to  the  buyer."  We  believe 
this  language  provides  the  seller  with  an 
objective  standard  by  which  to  measure 
the  sufficiency  of  its  notice  We  are 
further  clarifying  that  for  safe  harbor 
purposes  one  of  the  buyer's  obligations 
is  to  provide  information  about 
discounts  to  the  Secretary  upon  request 
in  accordance  with  ^  1001.952(h)(1). 

We  are  not  prescribing  a  specific  form 
of  notice.  The  form  of  notice  appropriate 
in  particular  situations  may  var\-.  Our 
intention  in  adding  the  "refrain  from 
impeding"  standard  is  to  make  clear 
that  a  seller  will  only  be  protected  bv 
the  safe  harbor  if  it  is  not  complicit  in 
a  buyer's  noncompliance  with  its 
obligations  to  report  discounts 
accurately  to  the  Federal  health  care 
programs.  We  are  not  making  any 
change  to  the  requirement  that  the  seller 
not  impede  the  buyer's  compliance 
because  we  believe  the  language  is  clear. 
The  same  standard  applies  to  offerors: 
they  will  not  be  protected  by  the  safe 
harbor  if  they  are  complicit  in  either 
buyer  or  seller  noncompliance. 

Comment:  A  number  of  commenters 
objected  to  our  bar  on  safe  harbor 
protection  for  rebates  offered  to  charge- 
based  providers.  Our  proposed 
definition  of  "rebate"  defined  a  rebate 
as  a  discount  not  given  at  the  time  of 
sale.  IJnder  our  proposed  clarification, 
safe  harbor  protection  would  only  be 


extended  to  charge-based  providers  for 
discounts  made  at  the  time  of  sale  of  a 
good  or  serx'ice.  The  commenters  point 
out,  for  example,  that  the  regulation 
precludes  retail  pharmacies  and 
outpatient  clinics  from  being  eligible  for 
price  reductions  on  the  same  basis  as 
hospitals  (cost  reporters)  and  other  large 
purchasers  [e.g..  HMOs).  Moreover,  the 
commenters  note  that  there  may  be 
situations  in  which  adjustments  to 
previous  billings  or  other  errors  could 
result  in  a  rebate.  The  commenters  also 
maintain  that  where  payment  is  based 
on  the  lesser  of  actual  charges  or  a  fee 
schedule  amount,  fee  schedules  could 
be  adjusted  to  reflect  the  availability  of 
volume  discounting.  The  commenters 
argue  that  excluding  rebates  for  charge- 
based  providers  lacks  a  statutory  basis, 
since  the  statutory  exception  refers  to  a 
"reduction  in  price  obtained  by  a 
provider,"  without  any  reference  to 
when  the  reduction  must  be  obtained. 
The  commenters  further  argue  that  there 
is  no  sound  basis  for  not  protecting 
delayed  discounts  to  physicians,  since 
we  are  not  requiring  physicians  to 
reduce  their  charges  for  the  amount  of 
a  discount,  even  where  there  is  a 
separately  claimed  item.  Thus,  the 
commenters  urge  that  rebates  be  covered 
so  long  as  the  amount  is  fully  disclosed 
to  the  Federal  health  care  programs  and 
the  other  safe  harbor  conditions  are 
satisfied. 

Rpsponse:  The  most  important  aspect 
of  the  discount  safe  harbor  is  that  the 
Federal  health  care  programs  share  in 
the  discount  in  proportion  to  the 
percentage  the  programs  pay  of  the  total 
cost  Cimgress  intended  only  to  protect 
discounts  that  could  fairly  benefit  the 
Federal  health  care  programs.  It  is  our 
intention  in  these  regulations  to  ensure 
that  the  only  discounts  protected  are 
those  where  the  Federal  programs 
receive  such  benefit. 

Having  considered  the  comments 
received  about  rebates,  we  have 
concluded  that  excluding  safe  harbor 
protection  for  all  rebates  to  charge-based 
buyers  or  buyers  that  are  reimbursed 
based  on  Federal  program  fee  schedules 
is  unnecessarily  restricti\e  and  may 
prevent  the  Federal  health  care 
programs  from  realizing  indirect 
benefits  that  may  accrue  from  rebates  to 
charge-based  providers. 

Accordingly,  we  are  defining  a 
"rebate"  for  purposes  of  the  safe  harbor 
as  a  discount,  the  terms  of  which  are 
fixed  at  the  time  of  the  sale  and 
disclosed  to  the  buyer  at  the  time  of 
sale,  but  which  is  not  given  at  the  time 
of  sale.  "Terms"  refers  to  the 
methodology  that  will  be  used  to 
calculate  the  rebate  {e.g..  a  percentage  of 
sales  or  a  fixed  amount  per  item 


purchased  during  a  given  period  of 
time).  The  terms  of  Qie  rebate  must  be 
set  at  the  time  of  the  sale  and  disclosed 
to  the  buyer,  even  though  the  exact 
dollar  amount  of  the  rebate  may  not  be 
known  until  the  rebate  is  paid.  In  some 
circumstances,  a  rebate  may  be  paid 
only  after  some  number  of  successive 
purchases  of  particular  goods  or 
services;  in  such  circumstances,  the 
terms  of  the  rebate  must  be  fixed  and 
disclosed  to  the  buyer  at  the  time  of  the 
first  sale  of  a  good  or  service  to  which 
the  rebate  applies.  We  are  eliminating 
the  safe  harbor  requirement  that  charge- 
based  buyers  (and  sellers  if  submitting 
claims  on  behalf  of  charge-based  buyers) 
disclose  the  amount  of  discounts  on 
claims  submitted  to  the  Federal 
programs.  We  are  retaining  the  existing 
requirement  that  buyers  (and  sellers 
submitting  claims  on  their  behalf)  must 
provide  information  documenting  the 
discount  upon  request  of  the  Secretary. 

Comment:  The  proposed  clarifications 
eliminated  a  reference  to  credits  and 
coupons  in  the  definition  of  a 
"discount"  (§  1001.952(h)(3)).  Two 
commenters  expressed  concern  that  this 
deletion  indicated  an  intent  to  prohibit 
safe  harbor  protection  for  credits  and 
coupons. 

Response:  To  the  contrary,  our  revised 
definition  of  "discount"  applies  to  any 
reduction  in  the  price  a  buyer  who  buys 
directly  or  through  a  wholesaler  or 
group  purchasing  organization  is 
charged  for  an  item  or  service  based  on 
an  arms-length  transaction,  except  for 
certain  forms  of  price  reduction 
expressly  not  included  in  the  definition 
[e.g.,  no  cash  or  cash  equivalents,  no 
routine  waivers  of  copayments).  If  a 
coupon  or  credit  fits  within  the 
definition  of  a  discount,  it  is  included 
within  the  safe  harbor  (assuming  all  safe 
harbor  conditions  are  satisfied). 
However,  we  did  not  intend  to  protect 
credits  or  coupons  that  are  merely 
surrogate  cash  payments,  such  as  credits 
or  coupons  that  can  be  used  like  cash  to 
purchase  unspecified  goods  or  services 
from  the  seller  or  offeror.  Thus,  a 
coupon  good  for  a  reduced  price  on  a 
designated  item  could  be  included  in 
the  definition,  so  long  as  it  meets  all  of 
the  other  requirements  of  the  regulation; 
however,  a  coupon  good  for  a  certain 
dollar  amount  off  any  goods  sold  by  the 
seller  is  not  included  in  the  definition. 
We  are,  therefore,  adding  clarifying 
language  to  the  definition  of  "discount" 
to  make  clear  that  cash  eqiuvalents  are 
not  discounts  for  purposes  of  the  safe 
harbor. 

Comment:  One  commenter  objected  to 
a  "discount"  for  purposes  of  the  safe 
harbor  being  limited  to  discounts 
offered  to  buyers  who  buy  directly  or 
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through  wholesalers  or  group 
purchasing  organizations.  This 
iiimmenter  urged  that  this  limitation 
fails  to  accommodate  new  distrihution 
arrangements,  many  of  which  contribute 
to  pure  hasing  economies.  For  example, 
hospitals.  phvMcians  or  ambulatory 
surgical  centtTs  may  buy  items  and 
-services  through  HMOs  or  other 
brokering-type  suppliers. 

Response:  In  general,  if  a  discount  is 
negotiated  with  a  bona  fide  seller  of  the 
Item  or  service,  including  an  entity  that 
aggregates  provider  demand  to  obtain 
access  to  volume  discounts,  in 
accordance  with  an  arms-length 
transaction,  and  if  the  discount 
otherwise  meets  all  safe  harbor 
requirements,  we  believe  that  the 
discount  would  come  within  the  safe 
harbor  definition  of  discount.  However. 
there  mav  be  arrangements  that  do  not 
fit  the  definition  where  access  to  a 
seller's  favorable  discount  rates  is  itself 
an  inducement  or  reward  for  referrals. 
f  t,'..  providing  certain  physician 
practices  access  to  a  hospital's  employee 
health  benefits  plan  in  order  to  reduce 
the  physician's  employee  insurance 
costs. 

Comment:  Several  commenters 
expressed  concern  about  the  exclusion 
from  the  definition  of  "discount"  of 
price  reductions  furnished  on  one  good 
or  service  without  or  at  a  reduced 
charge  to  induce  the  purchase  of  a 
different  good  or  service.  These 
commenters  assert  that  this  restriction 
was  int<'n(lt'(i  to  preclude  furnishing  a 
good  -1'  1  i'liiiced  price  in  exchange  for 
anv  ai;ret'mont  to  buy  a  good  which  was 
reimbursed  under  a  different 
ri>imbursem'Mit  methodology,  in  such  a 
w.iv  that  discounts  would  not  be  passed 
along  to  the  Medicare  program.  For 
example,  the  safe  harbor  was  not 
intended  to  protect  a  discount  on 
hospital  supplies  covered  by  a 
Diagnostic  Related  Group  (DRG) 
payment  in  exchange  for  the  purchase  at 
the  full  price  of  capital  equipment 
separately  reimbursed  by  Medicare  on  a 
n-asonabie  cost  basis  in  accordance  with 
a  hospital's  cost  report.  Nor  was  it 
intended  to  protect  a  discount  earned  on 
(iroducts  reimbursed  by  Medicare  but 
applied  to  products  reimbursed  by  non- 
Me(iic:are  payers.  However,  these 
commenters  argue  that  the  safe  harbor 
should  not  exclude  discounts  on 
mviltiple  products  when  the  net  value  of 
the  discounts  could  be  properly 
reported  to,  and  benefit,  the  Medicare 
program.  For  example,  commenters 
believe  that  safe  harbor  protection 
should  be  available  for  a  discount  to  a 
hospital  for  sterile  gauze  pads  in 
exchange  for  the  purchase  of  surgical 
tape,  both  of  which  are  included  in  the 


hospital's  DRG  payment  and  recorded 
on  the  hospital's  cost  report  as  routine 
costs  not  separately  reimbursable.  These 
commenters  expressed  concern  that  the 
discount  safe  harbor's  limitation  on 
discounts  for  bundled  or  multiple  items 
or  services  fails  to  recognize  the 
diversity  of  cost  controls  inherent  in 
such  reimbursement  methodologies  as 
DRGs:  physician  payment  under  the 
RBRVS  system;  national  limitation 
amounts  for  clinical  laboratory  tests;  fee 
schedules  for  DME,  prosthetics, 
orthotics,  and  other  supplies;  and  fixed 
rates  for  ASCs.  Finally,  commenters 
noted  that  by  restricting  discounts  on 
multiple  items,  the  safe  harbors  may 
prevent  the  Federal  health  care 
programs  from  benefitting  from 
purchasing  economies  that  result  from 
volume  purchasing  and  group 
discounts. 

Response:  We  agree  that  one  purpose 
of  the  limitation  on  discounts  for 
bundled  items  or  services  is  to  preclude 
protection  for  discounts  that  do  not 
benefit  the  Federal  health  care 
programs,  but  which  are  used  to  induce 
purchases  of  other  products  for  which 
the  Federal  health  care  programs  pay 
the  full  price.  These  discounts  are 
problematic,  because  they  shift  costs 
among  reimbursement  systems  or  distort 
the  true  costs  of  all  items.  As  a  result, 
it  may  be  difficult  for  the  Federal  health 
care  programs  to  determine  proper 
reimbursement  levels.  (See  56  FR  35987. 
for  example,  citing  the  example  of  the 
development  of  accurate  pricing  data  for 
intraocular  lenses.) 

However,  we  are  persuaded  that  in 
certain  circumstances,  discounts  offered 
on  one  good  or  service  to  induce  the 
purchase  of  a  different  good  or  service 
where  the  net  value  can  be  properly 
reported  do  not  pose  a  risk  of  program 
abuse  and  may  benefit  the  programs 
through  lower  costs  or  charges  achieved 
through  volume  purchasing  and  other 
economies  of  scale.  Such  circumstances 
exist  where  the  goods  and  services  are 
reimbursed  by  the  same  Federal  health 
care  program  in  the  same  manner,  such 
as  under  a  DRG  payment. 

Comment:  Several  commenters 
questioned  our  intent  in  changing 
certain  language  in  the  definition  of 
discount  from  "in  exchange  for  any 
agreement  to  buy  a  different  good  or 
service"  to  "to  include  (induce)  the 
purchase  of  a  different  good  or  service." 
(See  §  1001. 952(h)(5)(ii)). 

Response:  We  changed  this  language 
to  be  consistent  with  the  anti-kickback 
statute,  which  prohibits  inducements  to 
refer  Federal  health  care  program 
business,  even  if  there  is  no  actual 
referral  made  or  agreement  to  refer.  We 
are  correcting  an  editorial  error  in  the 


proposed  rule,  which  incorrectly  used 
the  word  "include"  instead  of  "induce" 
in  U001.952(h)(5)(ii). 

5.  Sham  Transactions  or  Devices 

Summon':  We  proposed  a  new 
provision  to  clarify  that  any 
arrangement  entered  into  or  employed 
for  the  purpose  of  appearing  to  fit 
within  a  safe  harbor  when  the  substance 
of  the  arrangement  is  not  accurately 
reflected  by  its  form  will  be  disregarded, 
and  the  substance  of  the  arrangement 
will  determine  whether  safe  harbor 
protection  is  warranted. 

Comment:  Although  one  commenter 
supported  the  proposed  sham 
transactions  rule,  many  commenters 
objected  to  it.  These  commenters  argued 
that  the  proposed  sham  transactions 
rule  was  vague,  lacked  clear  objective 
criteria,  and  did  not  pro\-ide  any 
examples  of  sham  transactions. 

Response:  Upon  further 
consideration,  we  have  decided  to 
withdraw  this  proposal.  We  emphasize, 
however,  that  for  purposes  of 
determining  compliance  with  the  safe 
harbors,  we  will  evaluate  both  the  form 
and  substance  of  arrangements  To  be 
protected,  the  form  must  accurately 
reflect  the  substance.  As  we  have 
explained  in  the  context  of  space  and 
equipment  rentals; 

If  a  shara  contract  is  entered  into,  which 
on  paper  looks  Uke  it  complies  with  these 
provisions,  but  where  there  is  no  intent  to 
have  the  space  or  equipment  used  or  the 
services  provided,  then  clearly  we  will  look 
behind  the  contract  and  find  that  in  reality 
payments  are  based  on  referrals.  Thus,  these 
contracts  would  not  be  protected  under  these 
provisions.  (56  FR  3,5972) 

This  same  general  principle  would 
applv  in  determining  compliance  with 
other  safe  harbors. 

C.  1 993  Proposed  Safe  Harbors 

The  1993  proposed  rule  set  forth  new 
safe  harbor  regulations  in  the  subject 
areas  described  below.  Each  description 
includes  a  summary  of  the  proposed 
rule;  a  summary  of  the  final  rule, 
including  a  summary  of  significant 
changes  between  the  proposed  and  final 
rules;  and  a  summary  of  comments 
received  and  our  responses. 

1 .  Investment  Interests  in  Underserved 
Areas 

Summary  of  Proposed  Rule:  It  had 
come  to  our  attention  that  it  is  difficult 
for  entities  located  in  many  rural  areas 
to  comply  with  the  two  60-40  tests  set 
forth  in  the  "small  entity"  investment 
interest  safe  harbor.  The  first  60-40  rule 
(§  1001.952(a)(2)(i))  requires  that  no 
more  than  40  percent  of  the  investment 
interests  of  the  entitv  be  held  bv 
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investors  who  are  in  a  position  to  make 
or  influence  referrals  to,  furnish  items  or 
services  to.  or  otherwise  generate 
business  for  the  entity  (the  "60-40 
investor  rule").  The  second  60—40  rule 
(§  1001.952(a)(2)(vi))  requires  that  no 
more  than  40  percent  of  the  gross 
revenue  of  the  entity  may  come  from 
referrals  or  business  otherwise 
generated  from  investors  (tlie  "60-40 
revenue  rule").  Entities  located  in  rural 
areas  may  have  an  especially  difficult 
time  complying  with  these  two 
standards,  because  in  many  cases 
physicians  may  be  the  primary'  sources 
of  capital  in  the  area,  and  those 
physicians  may  have  no  alternative 
facility  to  which  they  can  refer. 

Consequently,  we  proposed  an 
additional  safe  harbor  for  investments  in 
entities  located  in  rural  areas  ihat  would 
have  eliminated  the  two  60-40  rules. 
We  proposed  defining  the  rural  areas 
included  in  the  safe  harbor  in 
accordance  with  the  standards  set  by  the 
Office  of  Management  and  Budget 
(0MB)  and  used  by  the  Bureau  of  the 
Census.  We  solicited  comments  on  the 
appropriateness  of  this  definition  of 
rural  area.  We  stressed  that  the  method 
for  designating  rural  areas  must  ensure 
that  this  safe  harbor  only  protects 
entities  that  truly  serve  a  rural 
population.  We  suggested  that  one 
alternative  would  be  to  adopt  the 
definition  of  "rural"  found  at  42  CFR 
412.62(f)(l)(ii).  which  is  the  definition 
used  bv  HCFA  in  its  DRG 
reimbursement  rules.  We  proposed 
leaving  in  place  the  remaining  six 
standards  for  small  entity  investments 
for  purposes  of  the  new  safe  harbor. 
These  six  standards  provide  substantial 
assurances  against  abuse,  and  we  had 
not  been  apprised  of  any  particular 
difficulty  that  rural  entities  were 
experiencing  with  these  standards. 

In  place  of  the  60-40  tests,  we 
proposed  a  more  flexible  standard  that 
would  still  assure  that  referring  sources. 
physicians  in  particular,  were  not 
inappropriately  selected  as  investors. 
First,  we  proposed  requiring  the  entity 
to  make  a  bona  fide  offer  of  the 
investment  interest  to  any  individual  or 
entity  irrespective  of  whether  such 
prospective  investor  is  in  a  position  to 
make  or  influence  referrals  to,  furnish 
items  or  ser\ices  to.  or  otherwise 
generate  Inisiness  for  the  entitv.  Thus. 
we  proposed  requiring  that 
opportunities  for  investment  be  offered 
in  a  good  faith,  non-discriminatory 
manner  to  anv  indi\'iduals  or  entities 
that  are  potential  sources  of  c:apital. 
Second,  to  exclude  the  possibilitv  of 
sham  business  structures  not  intended 
to  serve  the  rural  areas  in  which  the\' 
are  located,  we  proposed  incorporating 


a  standard  that  would  require  that  at 
least  85  percent  of  the  dollar  volume  of 
the  entity's  business  in  the  previous 
fiscal  year  or  twelve  month  period  be 
derived  from  items  and  services 
provided  to  persons  residing  in  the  rural 
area.  For  entities  that  have  not  been  in 
business  for  12  months,  compliance 
with  this  standard  would  be  determined 
by  examining  the  composition  of  the 
entitys  business  over  the  entire  period 
of  its  existence. 

Methods  of  Classifying  Geographic 
Areas:  Depending  on  its  purpose,  the 
Government  uses  several  methodologies 
to  define  whether  certain  geographic 
areas  are  "urban"  or  "rural"  and 
whether  certain  geographic  areas  or 
populations  have  inadequate  access  to 
health  care  services.  Among  them,  the 
following  are  relevant  to  this  preamble 
discussion: 

•  OMB  Methodology'-.  The  0MB 
defines  a  Metropolitan  Statistical  Area 
(MSA)  as  a  group  of  counties  (or.  in 
New  England,  a  group  of  townships) 
surrounding  and  related  to  an  urban 
core  area  containing  a  large  population 
nucleus.  The  core  of  an  MSA  is  a  city 
with  a  population  of  at  least  50,000 
people  and/or  an  urbanized  area  with  a 
total  population  of  at  least  100.000 
(75,000  in  New  England).  The  OMB 
defines  a  county  as  part  of  the  MSA  if 

it  contains  the  core  city  or  contains  part 
of  a  continuous  urbanized  area  around 
the  core  city,  even  if  outlying  areas  of 
the  county  are  rural  in  character.  Using 
this  methodology,  an  area  may  be 
considered  "rural"  if  it  is  not 
metropolitan,  e.g..  not  part  of  an  0MB- 
defined  MSA  (see  44  U.S.C.  3504). 

•  HCFA  DRG  Definition:  For  purposes 
of  establishing  DRG  payments.  HCFA 
defines  "rural"  areas  as  all  areas  outside 
the  metropolitan  areas  (MSAs)  defined 
byOMB(§412.62(f)(l)(ii)). 

•  Medicallv  Underserved  Areas/ 
Populations  (MUA/MUPsj:  The  MUA/ 
MUP  system  was  developed  in  the 
1970s  in  accordance  with  section 
330(b)(3)  of  the  Public  Health  Service 
(PHS)  Act  to  identify-  areas  and 
populations  eligible  to  participate  in  the 
Community  Health  Center  Program. 
MUAs  and  MUPs  are  designated  by  the 
Health  Resources  and  Services 
Administration  (HRSA).  An  MUA  is 
either  a  rural  or  urban  area  designated 
by  the  Secretary  as  having  a  shortage  of 
health  care  services;  an  MUP  is  a 
population  group  designated  as  having 
such  a  shortage,  such  as  certain  migrant 
farmworkers  or  homeless  populations. 
Factors  HRSA  considers  as  part  of  the 
existing  MUA/MUP  designation  process 
include  population-to-primar\'  care 
physician  ratios,  infant  mortality  rates, 
poverty  rates,  and  the  percentage  of  the 


population  aged  65  or  over.  The 
regulations  governing  MUA/MUPs  are 
currently  set  forth  at  42  CFR  part  51c. 

•  Health  Professional  Shortage  Areas 
(HPSAs):  HRSA  developed  HPSAs  to 
meet  the  statutory'  requirement  in 
section  332  of  the  PHS  Act  to  designate 
areas,  population  groups  and  facilities 
with  a  shortage  of  health  professionals 
eligible  for  placement  of  National 
Health  Services  Corps  personnel.  HPSA 
designations  are  currently  based 
primarily  on  measurements  of  area 
population-to-provider  ratios  for 
specific  geographic  service  areas  (or 
population  groups  within  those  areas), 
together  with  indicators  that  provider 
resources  in  adjoining  areas  are 
overutilized.  excessively  distant  (e.g., 
more  than  30  minutes  travel  time  away 
for  primary  care)  or  otherwise 
inaccessible  (42  CFR  part  5).  A  HPSA 
can  be  designated  based  on  shortages  of 
(1)  providers  in  a  geographic  area:  (2) 
providers  willing  to  treat  a  specific 
population  within  a  defined  area:  or  (3) 
providers  for  a  public  or  nonprofit 
facility  serving  a  designated  area  or 
population  group  (which  could  include 
a  hospital).  HPSAs  are  identified  for 
three  types  of  provider  shortages; 
primary  care,  dpntal  care  and  mental 
health  care.  The  current  primary  care 
HPSA  criteria  define  a  "primary  care 
physician"  as  a  physician  in  one  of  the 
following  specialties:  general  practice, 
family  practice,  pediatrics,  general 
internal  medicine  or  obstetrics/ 
gynecology.  Mental  health  providers 
covered  by  mental  health  HPSA 
designations  include  psychiatrists, 
clinical  psychologists,  psychiatric 
nurses,  psychiatric  social  workers  and 
marriage  counselors. 

•  Noticeof  Proposed  Rulemaking  on 
MUA/MUPs  and  HPSAs.  HRSA  has 
proposed  revising  the  MUA/MUP  and 
HPSA  regulations  to  improve  the 
current  designation  process  by 
combining  the  two  designation 
processes:  automating  the  scoring 
process  and  simplifying  it  by 
maximizing  the  use  of  national  data: 
expanding  States'  roles  in  identification 
of  rational  service  areas  for  designation: 
and  incorporating  better  measures  or 
correlates  of  health  status  and  lack  of 
access,  including  measures  of  minorities 
and  isolated  rural  areas  (63  FR  46538). 
In  response  to  public  comments,  HRSA 
has  announced  its  intention  to  issue  a 
second  notice  of  proposed  rulemaking 
following  a  period  of  evaluation  of 
comments  received,  analysis  of 
alternative  approaches  and  impact 
testing  (64  FR  28831).  Following  an 
additional  public  comment  period,  new 
regulations  governing  MUA/MUPs  and 
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HPSAs  are  expected  to  be  codified  at  42 

CFR  part  5. 

Summary  of  Final  Rule:  Paramount 
among  OIG's  concerns  is  that 
beneficiaries  have  adequate  access  to 
quality  health  care.  We  are  aware  that 
certain  communities  experience 
shortages  of  health  care  services  that 
affect  Federal  program  beneficiaries  and 
others.  This  rule  for  investments  in 
underserved  areas  is  designed  to 
balance  the  interests  of  those 
communities  in  facilitating  the 
development  of  health  care  services 
with  the  anti-fraud  interests  that  are  the 
basis  of  the  anti-kickback  statute. 

Health  care  joint  ventures  in 
underserved  areas  raise  the  same  basic 
anti-kickback  concerns  as  other  joint 
ventures:  First,  is  the  joint  venture  a 
Iwna  fidf  business  enterprise?  Second, 
are  distributions  from  the  joint  venture 
reallv  pavments  for  referrals  to  the  joint 
vt'nture  from  mvestors?  Third,  are  the 
distributiims  reallv  payments  for 
referrals  from  one  investor  to  another? 
For  this  reason,  it  is  important  that  any 
safe  harbor  contain  adequate  safeguards 
and  (  onditions  against  fraud  and  abuse. 

This  new  safe  harbor  for  investments 
in  joint  ventures  in  underserved  areas  is 
designed  to  provide  additional 
flexibilitv  for  investments  in 
underser\Bd  areas  that  may  experience 
a  shortage  of  available  capital  from  non- 
referral  source  investors.  The  safe 
harbor  includes  specific  criteria  that 
siihstantialK  reduce  the  risk  of 
inappropriate  payments  for  referrals  and 
exclude  from  protection  entities  that  do 
not  serve  the  health  care  needs  of 
people  living  m  the  underser\'ed  areas 
in  which  the  entities  are  located. 
Because  the  safe  harbor  affords 
protection  for  a  broader  range  of 
investments  in  joint  ventures  in 
underserved  areas,  we  hope  it  will 
promote  the  development  of  needed 
health  care  ventures. 

Based  on  our  review  of  the  comments 
received  from,  and  concerns  expressed 
by.  various  commenters.  we  have  made 
several  significant  changes  to  the 
proposed  safe  harbor,  all  of  which  are 
described  in  more  detail  in  the 
responses  to  comments  section  below. 

•  First,  we  have  expanded  safe  harbor 
protection  to  include  urban,  as  well  as 
rural,  underserved  areas.  We  are 
persuaded  that  joint  ventures  in  urban 
underserved  areas  often  experience  the 
same  difficuhies  in  qualifying  for  safe 
harbor  protection  as  their  rural 
I  ounterparts  We  are  defining  an 
underserved  area  as  any  defined 
ijeouraphic  area  that  is  designated  as  a 
WV .\  in  accordance  with  the  regulations 
.it  42  C:FR  part  .51c  (or,  if  and  when 
applicable,  42  CFR  part  5). 


•  Second,  we  have  reduced  from  85 
percent  to  75  percent  the  volume  of  the 
investment  entity's  business  that  must 
be  derived  from  residents  of 
underserved  areas. 

•  Third,  we  have  provided  a  "grace" 
period  for  investment  entities  that 
qualify  for  safe  harbor  protection  at  the 
time  of  the  initial  investment,  but 
subsequently  find  themselves  located  in 
areas  that  have  ceased  to  meet  the  safe 
harbor  definition  of  an  underserved 
area. 

•  Fourth,  we  have  incorporated  a 
modified  investor  rule  that  requires  that 
at  least  half  of  the  investment  interests 
in  the  entity  be  held  by  non-referral 
source  investors.  Here,  we  were  in  part 
persuaded  by  comments  from  health 
care  entities  that  are  currently  located  in 
underserved  areas  and  that  have  no  or 
few  referral  source  investors.  These 
entities  expressed  concern  about  unfair 
competition  from  new  entities  entirely 
composed  of  referral  source  investors 
(primarily  physicians)  in  markets  with 
few  referral  sources.  We  were  also 
concerned  about  limiting  inappropriate 
financial  incentives. 

Comments  and  Responses 

Comment:  We  solicited  comments 
regarding  the  appropriateness  of  our 
proposal  to  define  "rural"  with 
reference  to  the  OMB  standards  for 
MSAs.  In  response,  several  commenters 
urged  us  to  adopt  our  alternative 
proposal  to  use  the  rural  definition 
employed  by  HCFA  for  purposes  of 
reimbursing  hospitals  located  in  rural 
areas  under  DRG  payment  rates  (42  CFR 
412.62(f)(l)(iii)).  A  number  of 
commenters  urged  us  to  e.xtend  the 
investment  interest  safe  harbor  for  rural 
entities  to  equally  qualified  underserved 
urban  areas. 

Response:  One  of  the  important  issues 
in  designing  this  safe  harbor  is  how  to 
define  geographically  the  scope  of 
investments  to  which  it  applies.  After 
consideration  and  examination  of 
various  approaches  to  defining  "rural" 
for  purposes  of  this  safe  harbor,  we  have 
decided  to  limit  this  safe  harbor  to 
investment  interests  in  entities  located 
in  areas  defined  by  HRSA  as  ML'As  (that 
otherwise  meet  all  safe  harbor  eligibility 
standards).  This  decision  responds  to 
requests  for  safe  harbor  protection  to 
facilitate  investment  in  areas 
demonstrably  experiencing  difficulty  in 
attracting  needed  health  care  services. 
Unlike  OMB's  MSAs,  which  merely 
measure  geographic  distributions  of 
population,  MUAs  identify  areas 
experiencing  health  care  shortages  by 
accounting  for  such  factors  as  poverty 
levels,  infant  mortality,  and  population 
age.  Thus,  we  are  amending  the  rule  to 


substitute  MUAs  for  the  existing 

definition  of  "rural"  to  more  closely 
tailor  the  safe  harbor  to  protect 
investment  interests  in  entities  located 
in  underserved  areas. 

In  addition  to  more  accurately 
targeting  rxiral  areas  with  shortages  of 
health  care  services,  protecting 
investments  in  MUAs  offers  a  means  of 
expanding  safe  harbor  protection  to 
urban  underserved  areas.  We  are 
persuaded  that  many  urban  underserved 
areas  experience  difficulties  in 
attracting  investments  in  health  care 
services  that  are  comparable  to  those 
experienced  in  rural  areas.  Because  one 
of  our  objectives  in  creating  this  safe 
harbor  is  to  foster  the  development  of 
needed  health  care  services,  we  believe 
it  makes  sense  to  protect  qualified 
investments  in  defined  shortage  areas 
without  regard  to  density  of  population. 

At  the  time  of  publication  of  this 
rulemaking.  HRSA's  final  regulations  on 
the  new  process  for  designating  MUAs 
are  still  pending.  Although  we 
anticipate  that  those  regulations  will  be 
finalized,  we  are  persuaded  that,  even  in 
the  absence  of  that  rule,  and 
notwithstanding  certain  concerns  we 
have  regarding  the  administration  of  the 
current  program,  our  selection  of  MUAs 
as  a  basis  for  this  safe  harbor  is  sound 
and  more  consistent  with  the  stated 
purpose  of  the  safe  harbor  than  either  of 
our  original  proposals  for  identifying 
the  covered  areas. 

We  anticipate  that,  if  finally 
promulgated.  HRSA's  new  rule  for 
evaluating  and  designating  MUAs  may 
result  in  some  areas  presently  classified 
as  MUAs  losing  their  classifications. 
Moreover.  HRSA  has  indicated  its  intent 
to  review  MUA  classifications  regularly, 
resulting  in  the  possibility  that  some 
areas  could  periodically  lose  their 
classifications.  Given  this  potential,  it  is 
incumbent  on  us  to  address  the  effect  of 
the  loss  of  a  MUA  designation  on  an 
entitv  protected  by  the  safe  harbor  for 
in\'estments  in  underser\ed  areas.  If  an 
entity  that  meets  all  of  the  safe  harbor 
standards  were  located  in  an  area  that 
loses  its  designation  as  a  MUA  after  the 
entity  has  initially  qualified  for  the  safe 
harbor,  the  entity  would  technically  no 
longer  fit  squarely  within  the  safe 
harbor  and  would  lose  its  protection. 
However,  we  are  mindful  of  the  need 
investors  have  for  reasonable  certainty 
in  their  arrangements  and  the  significant 
effect  a  sudden  loss  of  safe  harbor 
protection  resulting  from  circumstances 
outside  their  direct  control  may  have  on 
investors.  Accordingly,  we  are  including 
in  this  safe  harbor  a  3-year  grace  period 
during  which  such  entities  will  be 
protected,  provided  they  continue  to 
meet  all  of  the  other  safe  harbor 
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conditions.  This  grace  period  will  afford 

entities  that  wish  to  maintain  safe 
harbor  protection  an  opportunity  to 
restructure  so  as  to  qualif\-  for  the  small 
entity  inyestment  interest  safe  harbor  at 
^  1001, 952(a)(2).  We  wish  to  iterate  that 
loss  of  safe  harbor  protection  does  not 
mean  that  a  joint  venture  arrangement 
becomes  unlawful. 

Comment:  Several  commenters 
expressed  concern  about  our  proposal  to 
eliminate  the  60—40  tests  of  the  small 
entity  investment  safe  harbor  for 
purposes  of  this  safe  harbor.  One 
ccmmenter  advocated  that  the  60-40 
rules  should  continue  to  apply  to 
facilities  located  in  rural  areas  to 
prevent  a  proliferation  of  unnecessary 
facilities,  especially  laboratories,  that 
are  dependent  on  referrals  from 
investor-physicians.  Another 
commenter  supported  restricting  the 
safe  harbor  only  to  rural  areas  where 
alternati\'e  sources  of  a  particular 
service  are  not  otherwise  available. 
These  commenters  argued  that  a 
proliferation  of  protected  entities  with 
large  numbers  of  referral  source 
investors  could  adversely  affect  existing 
entities  in  rural  communities.  One 
commenter  suggested  that  we  use  a 
"demonstrated  community  need" 
standard  instead  of  limiting  safe  harbor 
protection  to  defined  geographic  areas. 
This  commenter  further  recommended 
that  entities  that  meet  such  a 
'demonstrated  community  need"  test  be 
required  to  disclose  to  patients  a 
referring  physician's  ownership  interest 
and  to  conduct  utilization  review  of  an 
entity's  services. 

Response:  Having  considered  these 
comments,  we  are  persuaded  that 
eliminating  both  60-40  rules,  and  in 
particular  the  60-40  investor  rule,  may 
lead  to  inappropriate  financial 
incentives  and  unfair  competition  in 
some  areas  by  allowing  referral  source 
investors,  primarily  physicians,  to  "lock 
up"  the  market  for  particular  services  in 
those  areas.  Ensuring  fair  competition  in 
the  health  care  marketplace  is  one  of  the 
goals  of  the  anti-kickback  statute.  We 
are  also  concerned  that  an  excessive 
proliferation  nf  particular  services  in 
rural  or  urban  underserved  areas  could 
lead  to  o\'erutilization  by  entities 
competing  for  scarce  revenue  and  could 
prompt  protected  entities  to  develop 
revenue  streams  from  patients  not 
residing  in  underserved  areas,  in 
contravention  of  the  intent  and  spirit  of 
the  safe  harbor, 

MUA  designations  are  not  made  on  a 
service-specific  basis;  thus,  an  area  may 
qualih'  as  a  MUA  based  on  an  overall 
shortage  of  health  care  ser\'ices  even  if 
it  has  a  sufficient  supply  of  a  particular 
heath  care  service.  As  we  stated  in  the 


preamble  to  the  1993  proposed  rule,  one 
of  the  purposes  of  this  safe  harbor  is  to 
ensure  adequate  access  to  medical  care 
for  patients  in  underserv'ed  areas.  Our 
intent  was  to  design  a  safe  harbor  that 
would  accomplish  this  purpose,  while 
excluding  ventures  that  do  not  serve  the 
undersen'ed  areas  in  which  they  are 
located.  We  remain  persuaded  that  there 
cu-e  many  rural  and  urban  underserved 
areas  with  legitimate  shortages  of  health 
care  services  and  limited  sources  of 
potential  investors.  However,  while  we 
believe  that  market  competition  should 
minimize  the  number  of  duplicative 
ventures  in  a  particular  underserved 
area,  we  are  persuaded  that  safe  harbor 
protection  should  be  limited,  to  the 
extent  practicable,  to  ventures  that  fill  a 
genuine  health  care  need  of  area 
residents. 

In  light  of  our  intention  to  minimize 
safe  harbor  protection  for  redundant 
health  care  services  owned  by  referral 
source  investors  in  otherwise 
underser\'ed  areas,  reduce  inappropriate 
financial  incentives,  and  maintain  fair 
competition  for  providers  that  are  not 
owned  by  referral  source  investors,  we 
have  revisited  our  original  proposal  to 
eliminate  both  of  the  60—40  tests  of  the 
small  entity  investment  safe  harbor  for 
purposes  of  this  safe  harbor.  In  this  final 
rule,  we  are  adopting  our  original 
proposal  to  eliminate  the  60—40  revenue 
rule,  but  we  are  retaining  a  modified 
limitation  on  the  number  of  interested 
investors.  Specifically,  we  are  requiring, 
as  a  condition  for  protection,  that 
investors  who  make  referrals  or  who  are 
in  a  position  to  make  referrals  or  furnish 
items  or  services  to  the  entity  not  own 
more  than  50  percent  of  the  value  of 
investment  interests  within  each  class  of 
investments  in  the  entity.  As  with  the 
60-40  investor  rule  in  the  small  entity 
investment  safe  harbor,  we  are 
permitting  equivalent  classes  of  stock  to 
be  aggregated  for  purposes  of 
determining  safe  harbor  compliance. 

We  believe  that  eliminating  the  60-40 
revenue  rule,  thereby  permitting  entities 
to  draw  100  percent  of  their  revenue 
from  referrals  by  in\estor-owners, 
should  make  investment  in  such  entities 
sufficiently  attractive  to  non-referral 
source  investors  so  as  to  permit  the 
entities  to  meet  the  new  50-50  investor 
test.  We  recognize  that  this  safe  harbor 
may  not  fully  answer  all  of  the  concerns 
raised  by  the  commenters  and  that  there 
may  be  particular  circumstances  in 
which  ventures  with  parties  to  existing 
health  care  entities  can  not  qualify  for 
safe  harbor  protection.  Some  of  these 
ventures  may  be  appropriate  for 
protection  through  an  advisory  opinion 
(42  CFR  part  1008).  In  addition,  joint 
ventures  in  underserved  areas  mav  still 


qualify  for  protection  under  the  small 
entity  investment  interest  safe  harbor  at 
§  1001.951(a)(2). 

We  are  not  adopting  the  suggestion 
that  we  promulgate  a  "demonstrated 
community  need"  standard  for  this  safe 
harbor.  Such  a  standard  would  not 
create  a  sufficiently  clear  rule  and 
would  be  unenforceable  in  practice. 
Moreover,  the  additional  two  standards 
suggested  by  one  commenter — public 
disclosure  of  ownership  interests  and 
utilization  review — while  good 
practices,  are  not,  in  our  experience, 
effective  deterrents  to  fraud  and  abuse. 

Comment:  One  commenter  urged  us 
to  allow  compliance  with  the  rural 
investment  safe  harbor  if  an  entity 
certified  its  inability  to  comply  with  the 
60—40  rules  in  the  small  entity  safe 
harbor  despite  its  best  efforts. 

Response:  A  mere  "best  efforts" 
exception  to  the  small  entity  investment 
interests  safe  harbor  based  on  a 
certification  from  the  investment  entity 
would  be  insufficient  to  protect  against 
abusive  arrangements  and  would  be 
impractical  in  application.  Like  all 
parties  that  cannot  comply  with  a  safe 
harbor,  parties  that  are  unable  to  comply 
with  the  50-50  investor  rule  have 
recourse  to  the  advisory  opinion  process 
for  guidance  about  their  specific 
arrangements. 

Comment:  One  commenter  requested 
that  the  OIG  incorporate  a  "fair  market 
value"  principle  more  explicitly  into  the 
proposed  rural  investment  safe  harbor. 

Response:  The  principle  of  "fair 
market  value*'  is  included  in  this 
investment  safe  harbor  at 
§1001.952(a)(3)(viii). 

Comment:  One  commenter  expressed 
concern  that  a  rural  referral  center  (RRC) 
that  had  been  reclassified  as  located  in 
an  urban  area  by  the  Medicare 
Geographic  Classification  Review  Board 
for  purposes  of  Medicare  payment  (42 
CFR  412.230)  would  not  be  eligible  to 
receive  protection  under  the  rural 
investment  interest  safe  harbor.  RRCs 
are  Medicare  participating  acute  care 
hospitals  that  are  located  in  rural  areas 
and  that  qualify  under  HCFA  rules  as 
referral  centers  (see  42  CFR  412.96). 
Under  certain  circumstances,  an 
individual  hospital,  including  a  referral 
center,  may  be  redesignated  from  a  rural 
area  to  an  urban  area  for  purposes  of 
using  the  urban  area's  standardized 
amount  for  inpatient  operating  costs, 
wage  index  value,  or  both.  (42  CFR 
413.230). 

Response:  A  RRC  located  in  a  MUA 
would  be  eligible  for  protection  under 
the  rural  investment  interest  safe  harbor, 
provided  it  meets  all  of  the  conditions 
of  the  safe  harbor.  Reclassification  as 
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"urban"  for  Medicare  payment  purposes 
would  not  bar  safe  harbor  protection. 

Comment:  Several  commenters  asked 
us  to  further  explain  how  facilities  can 
complv  with  the  requirement  that  an 
entity  must  offer  equal  and  bona  fide 
opportunities  to  acquire  investment 
interests  to  individuals  or  entities 
irrespective  of  whether  such  prospective 
investors  are  in  a  pnsition  to  make  or 
influence  referrals  to.  furnish  item  or 
ser\'ices  to.  or  otherwise  generate 
business  for  the  entitv 
(§  10O1.952(a)(3)(i)).  In  the  alternative,  a 
commenter  requested  that  this  provision 
be  deleted.  One  commenter  expressed 
concern  that  the  "broad"  terms  of  the 
proposed  safe  harbor  would  make  it 
difficult  for  parties  to  identify  "potential 
sources  of  capital"  and  inquired 
whether  satisfying  the  safe  harbor 
required  investment  opportunities  to  be 
registered  under  Federal  and  State 
securities  laws  as  public:  offerings. 
Another  commenter  expressed  concern 
about  publicizing  investment 
opportunities  in  rural  areas  where 
investors  often  do  not  wish  to  be 
publicly  identified. 

Response:  Our  intent  in  proposing  the 
"equal  and  bona  fide  opportunities" 
standard  was  to  ensure  that  investment 
opportunities  are  offered  in  a  good  faith, 
nondiscriminatory'  manner  to  any 
individuals  or  entities  that  are  potential 
sources  of  capital,  so  that  referral  source 
investors  are  not  mappropriately 
selected  as  investors  In  light  of  our 
decision  to  require  that  at  least  50 
percent  of  the  investment  interests  be 
held  by  non-referral  source  investors, 
we  have  concluded  that  this  standard  is 
not  necessary  Accordingly,  we  are  not 
adopting  it  in  the  final  rule. 

Comment  The  sixth  standard  of  the 
proposed  safe  harbor  required  that  at 
least  85  percent  of  the  dollar  volume  of 
the  entity's  business  in  the  previous 
fiscal  year  or  previous  12-month  period 
be  derived  from  services  provided  to 
persons  residing  in  the  underserved 
area.  One  commenter  asked  us  to  lower 
the  85  percent  dollar  volume 
requirement  to  40  percent  in  order  to 
make  the  threshold  more  attainable  and 
allow  more  in\estment  interests  to 
qualif\'  for  protection. 

Response:  As  we  explained  in  the 
preamble  to  the  1993  proposed  rule, 
although  we  proposed  eliminating  the 
fiO-40  revenue  rule  for  investments  for 
purposes  of  thf>  proposed  sate  harbor, 
we  remained  i  (incerned  that  a  sham 
|oint  venture  structure  could  be 
established  that  does  not  intend  to  serve 
the  underser\'ed  area  in  which  it  is 
located  This  safe  harbor  responds  to 
requests  for  assistance  in  facilitating 
investment  in  underserved  areas.  It  is 


not  uiu'easonable  to  offer  this  safe 
harbor  protection  only  to  investments  in 
entities  that  will  primarily  serve 
underserved  populations  by  providing 
services  needed  in  their  communities. 
We  are  persuaded,  however,  that 
lowering  the  required  percentage  to  75 
percent  would  adequately  protect 
against  abuses  and  further  the  purpose 
of  this  safe  harbor.  Accordingly,  we  are 
requiring  that  at  least  75  percent  of  the 
dollar  volume  of  the  entity's  business  in 
the  previous  fiscal  year  or  previous  12- 
month  period  be  derived  from  services 
provided  to  persons  residing  in  an 
underserved  area  or  persons  who  are 
members  of  a  MUP  (as  defined  by 
HRSA). 

2.  Ambulatory  Surgical  Centers 

Summary  of  Proposed  Rule:  We 
proposed  a  fourth  investment  interest 
safe  harbor  to  protect  payments  to 
investors  in  ambulatory  surgical  centers 
(ASCs)  who  are  surgeons  who  refer 
patients  directly  to  the  ASC  and  perform 
surgery  themselves  on  these  referred 
patients.  What  we  intended  to  protect  is 
often  imderstood  conceptually  as  an 
extension  of  the  physician's  office 
space.  We  further  explained  that  a  safe 
harbor  for  investment  interests  in  ASCs 
was  warranted  because  the  professional 
fee  generated  by  a  referral  from  a 
physician-investor  to  the  ASC  is 
substantially  greater  than  the  facility  fee 
generated  by  the  referral,  and  therefore 
profit  distributions  to  physician- 
investors,  which  are  derived  from  the 
facility  fee,  do  not  constitute  a 
significant  improper  inducement  to 
make  referrals.  The  rationale  underlying 
the  proposed  safe  harbor  would  not 
extend  to  investment  interests  held  by 
physicians  who  are  not  in  a  position  to 
refer  patients  directly  to  the  ASC  and 
perform  surgery.  We  explained  that  the 
concern  with  investments  by  such 
physicians  is  the  potential  for  indirect 
kickbacks,  because  they  might  receive  a 
return,  through  the  ASCs  profit 
distribution,  for  referrals  of  patients  to 
other  investors  who  perform  surgical 
procedures  at  the  ASC.  We  solicited 
comments  on  whether  the  rationale 
underlying  this  safe  harbor  is  applicable 
to  entities  other  than  ASCs.  We  also 
specifically  solicited  comments  on  what 
degree  of  disparity  should  exist  between 
the  professional  fee  and  the  facility  fee 
generated  by  referrals  to  a  type  of  entity 
for  that  type  of  entity  to  receive  safe 
harbor  protection. 

The  proposed  safe  harbor  applied 
only  to  ASCs  certified  under  42  CFR 
part  416.  We  did  not  propose  protecting 
ASCs  located  on  the  premises  of  a 
hospital  that  share  operating  or  recovery 
room  space  with  the  hospital  for 


treatment  of  the  hospital's  inpatients  or 
outpatients.  The  proposed  safe  harbori 
contained  the  following  5  standards: 

•  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  related  to  the  previous  or 
expected  volume  of  referrals,  ser\'ices 
furnished  or  the  amount  of  business 
otherwise  generated  from  that  investor 
to  the  entity. 

•  There  is  no  requirement  that  a 
passive  investor,  if  any,  make  referrals 
to  the  entity  as  a  condition  for 
remaining  an  investor. 

•  Neither  the  entity  nor  any  investor 
may  loan  funds  to.  or  guarantee  a  loan 
for,  an  investor  if  the  investor  uses  any 
part  of  such  loan  to  obtain  the 
investment  interest. 

•  The  amount  of  pavment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

•  Each  investor  must  agree  to  treat 
patients  receiving  Medicare  or  Medicaid 
benefits. 

In  contrast  to  the  other  investment 
interest  safe  harbors  that  limit 
investment  by  individuals  in  a  position 
to  refer,  the  proposed  ASC  safe  harbor 
would  have  only  protected  entities 
whose  investment  interests  were  held 
enfireyy  by  such  individuals.  With  that 
distinction  in  mind,  four  of  the  five 
standards  were  adapted  from  the 
standards  in  the  small  entitv  safe  harbor 
(§  1001.952(a)(2)).  We  solicited 
comments  on  the  extent  to  which  other 
standards  were  appropriate  to  safeguard 
against  potential  abuse. 

Summary  of  Final  Rule:  The  GIG 
received  nearly  two  hundred  comments 
relating  to  the  proposed  safe  harbor  for 
investment  interests  in  ASCs.  As  a 
result  of  these  comments,  we  have 
significantly  reworked  this  safe  harbor 
to  provide,  in  general,  expanded  safe 
harbor  protection  for  investments  in 
ASCs. 

As  an  initial  matter,  our  proposed 
placement  of  the  ASC  safe  harbor  with 
the  investment  interests  safe  harbor 
appears  to  have  caused  confusion  as  to 
the  safe  harbor's  purpose  and  scope. 
Our  proposed  ASC  safe  harbor 
contemplated  a  joint  venture  composed 
entirely  of  referral  source  investors. 
Placing  these  regulations  alongside  the 
large  entity  safe  harbor,  which  limits 
safe  harbor  protection  to  investments 
that  are  so  small  as  to  be,  at  most, 
tangentially  related  to  referrals,  and  the 
small  entity  investment  safe  harbor, 
which  limits  safe  harbor  protection  to 
ventures  composed  of  no  more  than  40 
percent  referral  source  investors,  led 
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some  commenters  to  question  why  an 
ASC  with  100  percent  referral  source 
investors  would  pose  less  risk  of  fraud 
and  abuse  than  another  type  of 
investment  entity  with  a  smaller 
percentage  of  referral  source  investors. 
The  answer  is  that  ASC  investments  do 
not  necessarily  pose  less  risk.  Rather,  as 
described  in  more  detail  below, 
investments  in  ASCs  raise  concerns  that 
are  different  from  those  addressed  bv 
the  small  entity  investment  safe  harbor: 
therefore,  investments  in  ASCs  warrant 
different  safe  harbor  criteria,  including 
different  safeguards,  limitations  and 
controls. 

The  new  ASC  safe  harbor  has  four 
categories:  Surgeon-Owned  ASCs, 
Single-Specialty  ASCs,  Multi-Specialtv 
ASCs.  and  Hospital/Physician  ASCs. 
Safe  harbor  protection  requires  full 
compliance  with  all  of  the  standards  of 
any  one  category.  All  four  categories 
have  the  following  requirements  in 
c(jmmon:  (i)  The  ASC  must  be  certified 
under  42  CFR  part  416;  (ii)  loans  from 
the  entity  or  other  investors  for  the 
purpose  of  investing  are  prohibited:  (iii) 
investment  interests  must  be  offered  on 
terms  not  related  to  the  volume  or  value 
of  referrals:  (iv)  all  ancillar\'  services 
must  be  directly  and  integrally  related 
to  primary  procedures  performed  at  the 
ASC  and  none  may  be  separately  billed 
to  Medicare  or  other  Federal  health  care 
programs:  and  (v)  neither  the  ASC  nor 
physicians  practicing  at  the  ASC  can 
discriminate  against  Federal  health  care 
program  beneficiaries.  Additional 
specific  standards  apply  to  particular 
categories.  Moreover,  in  the  interest  of 
ensuring  patient  freedom  of  choice  and 
promoting  informed  decision-making  bv 
patients,  we  have  included  a 
requirement  in  each  categon,'  that 
patients  referred  to  the  ASC  by  an 
investor  be  fully  informed  of  the 
investor's  investment  interest. 

The  four  categories  are  summarized 
here  and  described  in  greater  detail  in 
the  responses  to  comments  below: 

•  Surgeon-OixTied  ASCs.  The  first 
category  is  designed  to  protect  ASC 
investments  where  all  of  the  physician 
investors  are  either  general  surgeons  or 
surgeons  engaged  in  the  same  surgical 
specialty.  Specifically,  category-  one 
protects  certain  investments  in  entities 
where  all  of  the  investors  are  either  (i) 
general  surgeons  or  surgeons  engaged  in 
the  same  surgical  specialty,  all  of  whom 
are  in  a  position  to  refer  patients 
directly  to  the  ASC  and  perform 
procedures  on  such  referred  patients: 
(ii)  group  practices  that  are  composed  of 
such  surgeons  and  that  meet  all  of  the 
requirements  of  the  group  practice  safe 
harbor  («?  1001,952(p)):  or  (iii)  investors 
w  ho  (a)  do  not  provide  items  or  services 


to  the  ASC  or  its  investors,  (b)  are  not 
employed  by  the  ASC  or  any  investor, 
and  (c)  are  not  in  a  position  to  refer 
patients  directly  or  indirectly  to,  or 
generate  business  for,  the  ASC  or  anv  of 
its  investors.  A  surgeon  is  considered  to 
be  in  a  position  to  refer  patients  directly 
and  perform  procedures  if  he  or  she 
derives  at  least  one-third  of  his  or  her 
medical  practice  income  from  all 
sources  for  the  previous  fiscal  year  or 
previous  12-month  period  from  his  or 
her  own  performance  of  procedures  that 
require  an  ASC  or  hospital  surgical 
setting  in  accordance  with  Medicare 
reimbursement  rules  (the  "one-third 
practice  income"  test). 

•  Single-Specialty  ASCs.  The  second 
category'  is  similar  to  the  first  category, 
except  that  it  is  designed  to  protect  ASC 
investments  where  all  of  the  physician 
investors  are  engaged  in  the  same 
medical  practice  specialty  [e.g.. 
gastroenterologists),  provided  that  they 
perform  ASC  procedures  as  a  significant 
part  of  their  medical  practices.  The 
physicians  that  qualify  under  this 
category  need  not  be  traditional 
surgeons.  Specifically,  category'  two 
protects  certain  investments  in  entities 
where  all  of  the  investors  are  either  (i) 
physicians  engaged  in  the  same  medical 
practice  specialty  who  are  in  a  position 
to  refer  patients  directly  to  the  ASC  and 
perform  procedures  on  such  referred 
patients:  (ii)  group  practices  that  are 
composed  of  such  physicians  and  that 
meet  all  of  the  requirements  of  the 
group  practice  safe  harbor 

(§  1001.952(p));  or  (iii)  investors  who  (a) 
do  not  provide  items  or  services  to  the 
ASC  or  its  investors,  (b)  are  not 
employed  by  the  ASC  or  any  investor, 
and  (c)  are  not  in  a  position  to  refer 
patients  directly  or  indirectly  to,  or 
generate  business  for,  the  ASC  or  any  of 
its  investors.  As  with  category  one 
(Surgeon-Owned  ASCs),  physician 
investors  must  meet  the  "one-third 
practice  income"  test. 

•  Multi-Specialty  ASCs.  The  third 
category  is  similar  to  the  first  two 
categories,  but  it  allows  a  mix  of  the 
types  of  physicians  addressed  in  those 
categories.  Thus,  the  third  category 
protects  certain  investments  in  entities 
where  all  of  the  investors  are  either  (i) 
physicians  (surgeons  or  non-surgeons) 
who  are  in  a  position  to  refer  patients 
directly  to  the  ASC  and  perform 
procedures  on  such  referred  patients: 
(ii)  group  practices  that  are  composed  of 
such  physicians  and  that  meet  all  of  the 
requirements  of  the  group  practice  safe 
harbor  (§  1001.952(p));  or  (iii)  investors 
who  (a)  do  not  provide  items  or  services 
to  the  ASC  or  its  investors,  (b)  are  not 
employed  by  the  ASC  or  any  investor, 
and  (c)  are  not  in  a  position  to  refer 


patients  directly  or  indirectly  to,  or 
generate  business  for,  the  ASC  or  anv  of 
its  investors.  The  physicians  must  meet 
the  "one-third  practice  income"  test 
described  in  the  preceding  paragraphs. 
In  addition,  physicians  in  this  categorv 
must  meet  a  second  standard  related  to 
practice  income  because  of  the 
increased  risk  of  remuneration  for 
referrals  among  physicians  with 
different  specialties.  Specifically,  the 
rule  requires  that  at  least  one-third  of 
the  physician's  procedures  that  require 
an  ASC  or  hospital  surgical  setting  (in 
accordance  with  Medicare 
reimbursement  rules)  be  performed  at 
the  ASC  in  which  he  or  she  is  investing. 
We  believe  that  for  physicians  who  meet 
the  "one-third/one-third"  test,  an 
investment  in  an  ASC  truly  qualifies  as 
an  extension  of  the  physician's  office. 
We  believe  such  physician  investors  are 
unlikely  to  have  significant  incentives 
to  generate  referrals  for  other  investors 
because  of  the  minimal  additional 
return  on  investment  derived  from  such 
referrals. 

•  Hospital/Physician  ASCs.  The 
fourth  category  protects  certain 
investments  by  hospitals  in  ASCs.  To 
qualify  for  the  safe  harbor,  at  least  one 
investor  must  be  a  hospital  emd  the 
other  investors  must  be  (i)  physicians  or 
group  practices  that  otherwise  qualify' 
under  the  safe  harbor  or  (ii)  non-referral 
source  investors.  The  hospital  must  not 
be  in  a  position  to  refer  patients  directly 
or  indirectly  to  the  ASC  or  any 
physician  investor.  The  ASC  space  must 
be  dedicated  exclusively  to  the  ASC  and 
not  used  by  the  hospital  for  the 
treatment  of  the  hospital's  inpatients  or 
outpatients.  The  ASC  may  lease  space 
that  is  located  in  or  owned  by  a  hospital 
investor,  if  the  space  lease  qualifies  for 
protection  under  the  space  rental  safe 
harbor.  Equipment  and  personal 
services  provided  by  the  hospital  must 
similarly  meet  safe  harbor  requirements. 

In  this  final  rule,  we  are  expresslv 
departing  from  the  underlying  rationale 
for  our  original  safe  harbor  proposal, 
which  was  the  professional  fee/facility 
fee  differential.  The  existence  of  a 
significant  disparity  between  the  facility 
fee  and  the  professional  fee,  such  that 
the  facility  fee  is  significantly  smaller 
than  the  professional  fee,  minimizes  the 
risk  of  improper  incentives  for  referrals; 
however,  we  are  aware  that  professional 
and  facility  fees  have  changed  and  may 
continue  to  change  over  time  and  that 
the  ratio  between  them  will  not  always, 
by  itself,  provide  a  clear  basis  for  safe 
harbor  protection.  So  although  the  fee 
differential  was  meaningful  at  the  time, 
we  will  in  the  future  look  more  broadly 
for  indicia  that  an  ASC  investment 
represents  the  extension  of  a  physician's 
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office  space  and  not  a  means  to  profit 
from  referrals. 

The  gravamen  of  an  anti-kickback 
offense  is  pavTnenf  of  remuneration  to 
induce  the  referral  of  Federal  health 
care  program  business.  In  the  context  of 
an  ASC.  our  chief  concern  is  that  a 
return  on  an  investment  in  an  ASC 
might  be  a  disguised  pavment  for 
referrals.  Two  examples  illustrate  the 
potential  problem.  First,  pnmarv'  care 
physicians  could  be  offered  an 
investment  interest  in  an  ASC  for  a 
nominal  capital  contribution  as  an 
incentive  to  refer  patients  to  surgeon 
owners  of  the  ASC.  The  primary  care 
phvsicians  would  n(5t  perform  any 
services  at  the  ASC,  but  would  profit 
from  any  referrals  they  make.  Second, 
physicians  in  specialties  that  typically 
refer  to  one  another  could  jointly  invest 
in  an  ASC  so  that  they  are  positioned  to 
earn  a  profit  from  such  referrals  or  so 
that  one  physician  specialty  provides 
the  ASC  services  and  the  other  provides 
the  referrals.  In  such  cases,  medical 
decision-making  may  be  corrupted  by 
financial  incentives  offered  to  potential 
referral  sources  who  stand  to  profit  from 
services  provided  by  another  physician. 

With  the  above  concern  in  mind,  we 
are  still  able  to  provide  safe  harbor 
protection  for  certain  non-surgeon 
physicians,  group  practices  and 
hospitals  that  meet  certain  requirements 
set  forth  in  the  safe  harbor.  These 
requirements  are  designed  to  preclude 
protection  for  investors  who  might  have 
incentives  to  generate  returns  on  their 
investments  through  referrals  to  other 
investors  or  to  other  physicians  who 
perform  procedures  at  the  ASC.  The  safe 
harbor  will  also  protect  some 
investment  interests  held  by  persons 
who  are  not  in  a  position  to  make  or 
influence  referrals  either  directly  or 
indirectly  to  the  ASC  or  to  any  of  its 
investors. 

However,  except  as  otherwise 
described  in  the  regulations,  we  are  not 
protecting  investment  interests  held  by 
any  party  that  provides  items  or  services 
to,  is  in  a  position  to  influence  the  flow 
of  referrals  directly  or  indirectly  to,  or 
generates  business  for,  the  entity  or  any 
investor  Notwithstanding,  investments 
by  these  parties  are  not  necessarily 
unlawful,  provided  that  payments  made 
in  return  for  the  investment  are  not  for 
the  purpose  of  inducing  or  rewarding 
referrals. 

Indeed,  we  recognize  that  some 
legitimate  ASC  arrangements  may  not  fit 
precisely  in  the  final  ASC  safe  harbor. 
Those  that  do  not  fit  may  be  eligible  for 
safe  harbor  protection  under  the  small 
entity  investments  safe  harbor 
(§  1001. 952(a)(2))  or  the  new  safe  harbor 
for  in\estments  in  underserved  areas 


(§  1001.952(a)(3)).  Alternatively,  ciurent 
or  potential  investors  may  request  an 
OIG  advisory  opinion  in  accordance 
with  section  1128D(b)  of  the  Act  and  the 
regulations  at  42  CFR  part  1008. 

Our  responses  to  public  comments  are 
summarized  below. 

Comments  and  Responses 

Comment:  Many  commenters 
commended  the  OIG  for  proposing  a 
safe  harbor  to  shield  ASCs  from 
prosecution  under  the  anti-kickback 
statute.  Many  commenters  noted  that 
ASCs  have  saved  Medicare  hundreds  of 
millions  of  dollars,  forcing  hospitals  to 
become  more  competitive,  because  ASC 
payment  rates  are  typically  lower  than 
hospital  payment  rates  for  the  same 
procedures.  Several  commenters  stated 
that  ASCs  foster  patient  access  to  care, 
particularly  in  medically  underserved 
regions.  Moreover,  many  commenters 
observed  that  patients  generally  prefer 
outpatient  surgical  care  at  an  ASC  to 
hospital  care. 

Response:  We  agree  that  ASCs  can 
significantly  reduce  costs  for  Federal 
health  care  programs,  while 
simultaneously  benefitting  patients.  The 
HCFA  has  promoted  the  use  of  ASCs  as 
cost-effective  alternatives  to  higher  cost 
settings,  such  as  hospital  inpatient 
surgery.  Where  the  ASC  is  functionally 
an  extension  of  a  physician's  office,  so 
that  the  physician  personally  performs 
services  at  the  ASC  on  his  or  her  own 
patients  as  a  substantial  part  of  his  or 
her  medical  practice,  we  believe  that  the 
ASC  serves  a  bona  fide  business 
purpose  and  that  the  risk  of  improper 
payments  for  referrals  is  relatively  low. 
Where  the  criteria  set  forth  in  the  safe 
harbor  are  satisfied,  we  do  not  consider 
investments  in  ASCs  to  be  a  likely 
source  of  overutilization  of  services 
payable  by  the  Federal  health  care 
programs  or  increased  program  costs. 
We  are  concerned,  however,  that  patient 
freedom  of  choice  be  protected  and 
informed  decision-making  promoted  in 
situations  where  a  physician  is  required 
to  refer  to  an  entity  that  he  or  she  owns 
in  order  to  qualify  for  safe  harbor 
protection.  Accordingly,  we  are  adding 
a  requirement  that  the  existence  of  the 
owrnership  interest  be  disclosed  to 
patients.  We  note  that  such  disclosure 
in  and  of  itself  does  not  provide 
sufficient  assurance  against  fraud  and 
abuse  of  the  Federal  health  care 
programs.  This  conclusion  derives  from 
our  observation  that  a  disclosure  of 
financial  interest  is  often  part  of  a 
testimonial,  i.e.,  a  reason  why  the 
patient  should  patronize  that  facility. 
Thus,  often  patients  are  not  put  on 
guard  against  the  potential  conflict  of 
interest,  i.e..  the  possible  effect  of 


financial  considerations  on  the 
physician's  medical  judgment. 

Comment:  Many  commenters 
questioned  our  proposal  to  limit  safe 
harbor  protection  to  physicians  who  are 
"surgeons",  given  that  many  procedures 
or  services  performed  in  ASCs  are 
performed  by  physicians  not  commonly 
called  surgeons  [i.e..  cardiologists, 
gastroenterologists,  radiologists  or 
pathologists).  Many  commenters  argued 
that  the  "extension  of  practice?" 
rationale  would  apply  to  surgeons  and 
such  other  physicians  alike. 

A  number  of  commenters  proposed 
that  we  adopt  a  definition  of  "surgeon 
that  would  include  any  physician  who 
performs  procedures  classified  as 
surgical  by  HCFA  regulations.  For 
example,  many  kinds  of  endoscopy  are 
classified  as  surgical  procedures  in 
accordance  with  42  CFR  416.65  and 
various  updates  to  the  list  of  HCFA- 
approved  ASC  surgical  procedures 
published  in  the  Federal  Register  (see 
42  CFR  416.65(c);  63  FR  32290  (1998) 
(to  be  codified  at  42  CFR  parts  416  and 
488)).  One  commenter  suggested  that 
physicians  who  refer  to  an  ASC.  but  do 
not  perform  services  at  the  ASC,  should 
be  permitted  in  the  safe  harbor  as  long 
as  they  meet  the  safe  harbor's  five 
enumerated  requirements. 

Response:  As  discussed  above,  we 
agree  that  limiting  the  safe  harbor  to 
investors  who  are  physicians 
traditionally  termed  "surgeons"  is 
unnecessarily  restrictive,  especially  in 
light  of  advancing  technology  and  the 
scope  of  HCFA's  approved  list  of  ASC 
procedures.  In  light  of  the  many 
comments  received  on  this  topic,  we 
have  revised  the  safe  harbor  to  protect 
investments  in  ASCs  certified  under  42 
CFR  part  416  by  non-surgeon 
physicians,  group  practices,  hospitals 
and  non-referral  source  investors  that 
meet  certain  conditions.  Investments  by 
group  practices  and  hospitals  are 
discussed  in  responses  to  separate 
comments  below. 

With  respect  to  physicians,  we  are 
promulgating  three  categories  of  safe 
harbor  criteria,  each  designed  to  protect 
different  types  of  physician  investment. 
All  of  the  categories  protect 
combinations  of  qualifying  physicians, 
which  generally  are  those  physicians 
who  perform  a  substantial  number  of 
procedures  listed  on  the  HCFA  ASC 
surgical  procedures  list  as  part  of  their 
medical  practices.  Specifically,  at  least 
one-third  of  each  physician  in\estor's 
medical  practice  income  from  all 
sources  for  the  previous  fiscal  year  or 
previous  12-month  period  must  be 
derived  from  the  physician's 
performance  of  procedures  that  require 
an  ASC  or  hospital  surgical  setting.  In 
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addition,  where  there  is  a  risk  of 
referrals  among  physicians  or  surgeons 
in  different  specialties,  we  are  requiring 
that  each  perform  at  least  one  third  of 
his  or  her  procedures  that  require  an 
ASC  or  hospital  surgical  setting  at  the 
investment  ASC.  We  believe  these 
standards  ensure  that  a  phvsicians 
investment  in  an  ASC  will  truly 
represent  an  e.xtension  of  his  or  her 
office.  Where  physicians  own  an  ASC  in 
which  they  will  personallv  perform  a 
significant  number  of  procedures. 
obvious  and  legitimate  business  and 
professional  reasons  e.xist  for  the 
ownership,  including  convenience, 
professional  autonomy,  accountability 
and  quality  control.  Moreover,  any  risk 
of  overutilization  or  unnecessarv 
surgery  is  already  present  bv  reason  of 
the  opportunity  for  a  surgeon  to 
generate  his  professional  fee;  the 
additional  financial  return  from  the  ASC 
is  not  likely  to  increase  the  risk  of 
overutilization  of  procedures 
significantly.  We  believe  that  the  "one- 
third/one-third"  standards  in  the  safe 
harbor  ensure  that  physician  investors 
will  have  no  significant  incentive 
beyond  receipt  of  their  professional  fees 
to  refer  to  the  entity  or  any  of  its 
investors,  because  any  return  on 
investment  will  be  attributable 
primarily  to  legitimate  business  and 
only  tangentially  to  possible  referrals  of 
ASC  business. 

Because  of  the  risk  of  remuneration 
for  referrals,  investments  by  other 
physicians,  such  as  anesthesiologists, 
radiologists  and  pathologists,  or  bv  non- 
physician  providers,  such  as  certified 
registered  nurse  anesthetists,  are  not 
protected  by  the  safe  harbor  if  the 
physician  or  provider  is  in  a  position  to 
provide  items  or  services  to.  refer 
patients  directly  or  indirectly  to.  or 
generate  business  for.  the  ASC  or  any  of 
its  investors.  The  determination 
whether  an  investor  should  be  classified 
as  a  potential  referral  source  is  a  factual 
question.  As  is  the  case  for  investments 
in  small  entities  (56  FR  35964),  we  will 
accept  a  written  stipulation  that  for  the 
life  of  the  investment  the  investor  will 
not  make  referrals  to,  furnish  items  or 
services  to.  or  otherwise  generate 
business  for.  the  entity  or  any  of  its 
investors,  provided  that,  in  fact,  the 
investor's  actions  comport  with  the 
written  stipulation.  We  wish  to  make 
clear  that  investments  by  these 
physicians  and  other  providers  do  not 
necessarily  implicate  the  anti-kickback 
statute.  Finally,  we  note  that  we  do  not 
consider  an  investment  by  a  physician's 
own  wholly-owned  professional 
corporation  to  be  an  excluded  non- 
physician  investment. 


Comment:  Many  commenters  also 
objected  to  our  proposal  to  protect  only 
ASCs  owned  entirely  by  surgeons  who 
practice  there.  These  commenters 
asserted  that  non-surgeons,  and  more 
specifically  non-physicians,  should  be 
allowed  safe  harbor  protection  for 
investments  in  ASCs.  Many  commenters 
advocated  a  rule  that  would  allow 
surgeon  investors  to  transfer  ownership 
to  family  members  and  other  non- 
surgeons  upon  retirement  or  death 
without  jeopardizing  the  ASCs  safe 
harbor  protection.  Commenters  also 
expressed  concern  that  the  safe  harbor 
did  not  protect  investments  held  by 
administrative  staff  at  the  ASC.  Many 
commenters  asserted  that  co-ownership 
with  administrative  staff  would  enable 
these  individuals  to  make  long-term 
commitments  to  providing  better 
services  in  a  cost-effective  manner. 
Many  commenters  further  expressed  the 
view  that  anyone  who  is  not  in  a 
position  to  refer  patients  to  the  ASC, 
including  corporate  entities  such  as  for- 
profit  management  companies,  should 
be  eligible  to  invest  in  the  ASC.  Some 
commenters  urged  that  investments 
held  by  a  physician's  retirement  plan  be 
protected. 

Response:  We  are  extending  safe 
harbor  protection  to  investors  who  are 
not  in  a  position  to  provide  items  or 
services  to  the  ASC  or  anv  of  its 
investors  and  who  are  not  in  a  position 
directly  or  indirectly  to  generate 
referrals  for  the  entity  or  any  of  its 
investors.  There  is  minimal  risk  that  a 
payment  made  to  such  a  non-referral 
source  investor  would  implicate  the 
anti-kickback  statute,  and  accordingly 
investments  by  such  investors  do  not 
taint  the  ASC  investment.  However,  we 
believe  that  hospitals,  skilled  nursing 
facilities,  home  health  agencies, 
managed  care  companies,  physician 
practice  management  companies,  and 
similar  entities  may  be  referral  sources 
in  some  circumstances.  By  way  of 
example  only,  a  hospital  may  be  in  a 
position  to  influence  referrals  when  it 
employs  physicians  who  make  referrals. 
when  it  owns  surgical  practices,  or 
when  it  is  affiliated  with  a  "friendly"  or 
"captive  '  professional  corporation 
owned  or  controlled  by  its  employees. 
We  further  believe  that  some  employees, 
such  as  certain  marketing  and 
administrative  staff,  may  be  referral 
sources. 

Comment:  Many  commenters  argued 
that  the  scope  of  the  safe  harbor  should 
be  expanded  to  include  facilities  that 
are  not  traditionally  considered 
"surgical"  centers,  such  as  lithotripsy 
facilities,  end-stage  renal  disease  (ESRD) 
facilities,  comprehensive  outpatient 
rehabilitation  facilities  (CORFs), 


radiation  oncology'  facilities,  cardiac 
catheterization  centers  and  optical 
dispensing  facilities.  Many  commenters 
argued  that  such  facilities^  like  ASCs, 
are  part  of  the  physician's  practice  and 
are  not  simply  vehicles  for  passive 
investment  and  self-referral.  A  number 
of  commenters  stated  that  such  facilities 
would  not  encourage  overutilization. 
would  increase  access  to  care,  would 
reduce  costs,  and  would  maintain  or 
improve  quality  of  care.  Several 
commenters  averred  that  investments  in 
such  facilities  offer  little  inducement 
because  each  investor  makes  ver>'  little 
profit  from  investments  in  such 
facilities,  in  part  because  in  some 
facilities,  each  physician's  investment  is 
a  small  percentage  of  the  whole.  Other 
commenters  stated  that  the  cost  of 
operating  these  facilities  is  so  high  that 
each  investor's  net  revenues  from  the 
facility  investment  is  marginal.  Many 
commenters  argued  that  existing 
regulation  by  Federal  and  State  agencies 
and  by  physician  associations  creates 
sufficient  checks  on  fraud  and  abuse. 

Response:  Our  regulatory'  treatment  of 
ASCs  recognizes  the  Department's 
historical  policy  of  promoting  greater 
utilization  of  ASCs  because  of  the 
substantial  cost  savings  to  Federal 
health  care  programs  when  procedures 
are  performed  in  ASCs  rather  than  in 
more  costly  hospital  inpatient  or 
outpatient  facilities.  Physician 
investment  in  ASCs  was  an  important 
corollary  to  the  Department's  efforts  to 
promote  ASCs  because  physicians  were 
natural  sources  of  capital,  since  many 
hospitals  were  reluctant  to  open  or 
invest  in  ASCs  that  competed  with  their 
own  outpatient  and  inpatient  surgery 
departments.  Accordingly,  many  of  the 
early  ASCs  were  financed  and  owned  by 
surgeons  and  other  physicians  who 
worked  in  them.  Currently.  HCFA's  goal 
is  to  set  payment  rates  that  are 
consistent  across  different  sites  of 
service.*  However,  currently  surgeries 
in  ASCs  generally  continue  to  be 
reimbursed  at  lower  rates. 

Safe  harbor  protection  for  ASCs 
derives  in  large  measure  from  this 
longstanding  policy  encouraging 
freestanding  ASCs  as  a  less  costly 
alternative  to  hospitals  for  appropriate 
surgeries.  In  addition,  Medicare's 
uniform,  prospectively-established  ASC 
payment  methodology  and  the  safe 
harbor's  restriction  on  billing  Medicare 
separately  for  ancillary'  services  provide 
further  assurance  against  abuse. 


*See  e.g..  Update  of  Ratesetting  Methodolog>'. 
Payment  Rates.  Payment  Policies,  and  the  List  of 
Covered  Surgical  Procedures  for  Ambulatory 
Surgical  Centers  Effective  Octoljer  1,  1998,  63  FR 
32290.  32307  (to  be  codified  at  42  CFR  parts  416 
and  486]  (proposed  |une  12.  1998). 
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Investments  by  referring  physicians  or 
combinations  of  referring  physicians 
and  hospitals  in  non-ASC  clinical  joint 
ventures,  mt:luding.  but  not  limited  to, 
(  ardiac  catheterization  laboratories, 
radiation  oncology  centers  or  ESRD 
facilities,  do  not  share  the  same  policy 
background  and  are  not  subject  to  the 
same  reimbursement  structure  as 
investments  by  physicians  in  ASCs. 
Such  clinical  joint  ventures  may  raise 
concerns  not  present  with  ASCs.  In 
short,  to  qualify  under  this  safe  harbor, 
a  facilitv  must  be  a  certified  ASC  under 
42  CFR  part  416.  The  existing  small 
entity  investment  safe  harbor 
(§  1001. 952(a)(2))  may  be  applicable  for 
other  joint  ventures  (assuming  all  safe 
harbor  conditions  are  satisfied).  In 
addition,  we  are  not  prepared  at  this 
time  to  extend  safe  harbor  protection  to 
non-HrF.-\-certified  ASCs.  Industry- 
promulgated  standards,  while  welcome 
and  often  helpful  in  combating  fraud 
and  abuse,  may  not  be  sufficient  to 
safeguard  the  Federal  health  care 
programs. 

Comment:  Several  commenters 
asserted  that  hospitals  with  investment 
interests  in  ASCs  should  also  be 
protected  under  the  proposed  ASC  safe 
harbor.  One  commenter  expressed  the 
view  that  hospitals  have  no  financial 
incentive  to  refer  outpatient  surgeries  to 
ASCs  because  .-\SC'  net  collections 
would  be  significantly  lower  than 
hospital  net  collections  for  the  same 
procedures.  By  contrast,  several  other 
cummenters  suggested  that  hospitals 
would  refer  outpatient  procedures  to 
ASCs  to  enable  the  hospitals  to  focus 
resources  on  inpatient  operations  and 
treatments  and  the  development  of 
integrated  delivery  systems.  Several 
commenters  asserted  that  a  hospital 
referral  of  a  patient  to  an  ASC  would  be 
an  extension  of  the  hospital's  practice 
anajnnnu^  tu  i  --urgeon's  referral  of  a 
patient  til  jii  .\^(;,  A  number  of 
commenters  asserted  that  patients 
would  benefit  from  using  an  ASC  in 
close  proximity  to  a  hospital,  and  that 
creating  an  ASC  would  make  efficient 
use  of  surplus  hospital  space. 

Response:  After  reviewing  the 
comments,  we  are  persuaded  that  safe 
harbor  protection  should  be  extended  to 
ASCs  jointly  owned  by  hospitals  and 
physicians  who  qualih'  under  the  terms 
of  this  safe  harbor.  Although  joint 
ventures  between  hospitals  and 
physicians  are  often  susceptible  to  fraud 
and  abuse,  precluding  all  safe  harbor 
protection  for  hospital  investors  in 
ASCs  may  unnecessarily  place  hospitals 
at  a  competitive  disadvantage  if  they  are 
forced  to  compete  with  ASCs  owned  by 
physicians,  who  principally  control 
referrals. 


To  be  protected  by  the  safe  harbor,  a 
hospital  investment  must  meet  all  of  the 
conditions  set  forth  in  the  safe  harbor. 
The  hospital  must  not  be  in  a  position 
to  make  or  influence  referrals  directly  or 
indirectly  to  the  ASC  or  to  any  of  its 
physician  investors.  Whether  this 
condition  is  met  will  depend  on  the 
facts  and  circumstances  of  particular 
arrangements.  Any  space  used  by  the 
ASC  that  is  located  in,  or  owned  by,  the 
hospital  must  be  leased  in  accordance 
with  a  lease  arrangement  that  satisfies 
all  of  the  criteria  of  the  space  rental  safe 
harbor  (§  1001.952(b)).  Similarly,  any 
hospital  equipment  used  by  the  ASC 
must  be  leased  under  an  arrangement 
that  satisfies  the  equipment  rental  safe 
harbor  (§  1001.952(c)),  and  any  personal 
services  provided  by  the  hospital  must 
be  provided  in  accordance  with  a 
contract  that  complies  with  the  personal 
services  and  management  contracts  safe 
harbor  (§  1001.952(d)).  To  hirther 
mitigate  the  risk  of  improper  cost- 
shifting,  in  no  event  may  operating  or 
recovery  room  space  be  shared  with  the 
hospital  for  the  treatment  of  the 
hospital's  inpatients  or  outpatients,  nor 
may  the  hospital  reflect  or  include  any 
costs  associated  with  developing  or 
operating  the  ASC  on  any  Federal  health 
care  program  claim  or  cost  report 
(except  such  non-reimbursable  costs  as 
may  be  required  by  the  programs). 

Comment:  Many  commenters 
expressed  the  view  that  a  safe  harbor 
that  protects  an  investment  where  100 
percent  of  the  investors  are  physicians 
would  be  inconsistent  with  the  60-40 
investor  rule  in  the  existing  investment 
interest  in  small  entities  safe  harbor. 
Several  commenters  argued  that 
imposing  a  new  100  percent  rule  would 
be  burdensome  on  those  investors  who 
diligently  tried  to  comply  with  the  40 
percent  rule. 

Response:  We  are  not  changing  the 
rules  for  those  ASCs  that  meet  the 
criteria  for  the  "small  entity"  safe 
harbor.  However,  many  existing  ASCs 
that  are  owned  entirely  or 
predominantly  by  the  physicians  who 
practice  there  cannot  fit  within  the 
"small  entity"  safe  harbor  and  thus  are 
not  currently  afforded  safe  harbor 
protection.  Depending  on  the 
circumstances,  either  this  new  safe 
harbor,  the  "small  entitv  "  safe  harbor 
(§  1001.952(a)(2)),  or  the  new 
"underserved  areas"  safe  harbor 
(§  1001.952(a)(3))  may  offer  protection 
to  investors  in  an  ASC. 

Comment:  Several  commenters 
requested  clarification  of  the 
requirement  that  a  participating 
practitioner  "must  agree  to  treat" 
Medicare  and  Medicaid  patients.  Some 
commenters  noted  that  it  was  unclear 


what  level  of  participation  in  these 
Federal  health  care  programs  would 
satisfy  the  requirement.  One  commenter 
questioned  whether  the  safe  harbor 
would  require  treating  Medicare  and 
Medicaid  patients  to  the  exclusion  of 
other  patients  if  capacity  were  limited. 
Two  commenters  questioned  whether  it 
was  sufficient  to  "agree  to  treat"  instead 
of  actually  treating  Medicare  and 
Medicaid  patients.  Another  commenter 
wondered  whether  all  investors  in  the 
facilit\'  must  treat  Medicare  and 
Medicaid  patients.  One  commenter 
suggested  that  the  requirement  be 
deleted  from  the  safe  harbor.  Another 
suggested  that  each  ASC  maintain 
records,  on  an  annual  basis,  to  show 
that  it  actually  provided  services  to 
Medicare  and  Medicaid  patients  in 
proportion  to  those  patients  in  the 
community.  Several  commenters  noted 
that  the  requirement  to  treat  Medicare 
and  Medicaid  patients  Ls  unnecessary 
because  the  anti-kickback  statute  is 
implicated  only  when  Federal  health 
care  program  reimbursement  is 
requested. 

Response:  The  requirement  that  all 
protected  investors  agree  to  treat 
Medicare  and  Medicaid  patients  is 
intended  to  ensure  Medicare  and 
Medicaid  patients  access  to  care  at  ASCs 
on  a  non-discriminatory  basis.  Thus, 
decisions  whether  to  accept  and  treat 
Federal  health  care  program 
beneficiaries  must  be  made  on  a 
nondiscriminatory  basis.  This 
requirement  is  further  intended  to 
promote  cost  sa\'ings  for  the  programs 
bv  encouraging  investors  to  provide 
services  for  Federal  program 
beneficiaries  in  .ASCs  rather  than 
hospitals  in  medically  appropriate 
circumstances.  We  do  not  intend  tn 
exclude  from  protection  physicians  who 
are  not  accepting  any  new  patients.  We 
are  not  adopting  the  suggestion  that 
ASCs  demonstrate  that  they  provide 
services  to  Medicare  and  Medicaid 
patients  in  proportion  to  the  numbers  of 
those  patients  in  the  cfimmunity.  We 
find  that  requirement  to  be  too  limiting. 
We  are  clarif>'ing  the  language  of  the 
safe  harbor  to  make  clear  its  anti- 
discrimination purpose,  and  we  are 
expanding  it  to  require  non- 
discriminatory treatment  of  all  Federal 
health  care  program  beneficiaries. 

The  commenter  is  correct  that  the 
anti-kickback  statute  would  not  be 
implicated,  and  no  safe  harbor 
protection  required,  if  the  investor 
physicians  were  not  in  a  position  to 
make  referrals  of  or  otherwise  generate 
business  payable  in  whole  or  in  part 
under  a  Federal  health  care  program. 
However,  given  the  number  of  Federal 
health  care  programs,  which  include 
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Medicare,  Medicaid.  TRICiARE. 
Veterans'  Admini.stration.  Public  Health 
Service,  Indian  Health  Service,  and 
children's  health  insurance  under  Title 
XXI  of  the  Act.  we  think  it  likely  that 
most  investor  physicians  will 
potentially  be  in  a  position  to  refer 
Federal  program  business. 

Comment:  One  commenter  was 
concerned  that  States  might  interpret 
State  self-referral  prohibitions  as  also 
prohibiting  surgeons  in  ASCs  from 
referring  patients  to  the  ASC  for  related 
laborator\ .  radiology  and  other  ancillary 
services,  and  asked  that  we  clarify  that. 
under  this  safe  harbor,  such  "self- 
referrals"  would  be  permissible. 

Heaponse:  We  are  not  in  a  position  to 
comment  on  State  self-referral 
prohibitions.  The  ASC  safe  harbor  is  not 
intended  to  protect  payments  derived 
from  ancillary  ser\'ices  performed  at  or 
by  the  ASC.  unless  such  services  are 
directly  and  integrally  related  to  the 
primary  procedure  performed  at  the 
ASC.  Thus,  for  example,  payments  in 
connection  with  invasive  radiology  [a 
procedure  in  which  an  imaging 
modality  is  used  to  giude  a  needle. 
probe,  or  catheter  accurately)  would  be 
protected,  while  payments  for 
diagnostic  or  therapeutic  radiology 
would  not  be  protected.  To  clarify  the 
safe  harbor  on  this  point,  we  have  added 
a  requirement  that  all  ancillary  services 
for  Federal  health  care  program 
beneficiaries  performed  at  or  by  the  ASC 
be  directlv  and  integrally  related  to 
primary  procedures  performed  at  the 
ASC  and  that  no  ancillar\'  services  be 
separately  billed  to  the  programs. 
Simply  stated,  because  of  the  risk  of 
overutilization  of  ancillary'  ser\'ices.  this 
safe  harbor  does  not  protect  ancillary 
services  joint  ventures  married  to  ASCs. 
Payments  to  providers  of  ancillary 
services  may  be  protected  under  the 
employee  compensation  or  personal 
services  contract  safe  harbors,  if  the 
arrangements  meet  all  applicable 
criteria. 

Comment:  A  number  of  commenters 
expressed  the  opinion  that  integrated 
multispecialty  or  single-specialty  group 
practices,  as  well  as  HMOs,  should  be 
able  to  de\elop  ASCs  as  part  of  the 
practice  network  or  HMO.  With  respect 
to  HMO  ownership  and  operation  of 
.\SCs.  one  commenter  requested  that  the 
safe  harbor  permit  suc:h  ownership  even 
if  physicians  own  the  HMO  and  would 
be  referral  sources  for  the  ASC. 

Rp.spon.se.  We  have  revised  the  safe 
harbor  to  protect  explicitly  group 
practice  investments  in  qualif\ing 
ASCs.  To  be  protected,  a  group  practice 
investor  must  meet  the  requirements  for 
the  group  practices  safe  harbor  at 
i;  lU01,952(p)  and  be  composed  entirely 


of  physicians  who  meet  all  of  the 
criteria  for  protection  as  individual 
investors  under  the  ASC  safe  harbor. 
Nothing  in  these  regulations  is  intended 
to  preclude  the  development  of  ASCs  by 
HMOs,  provided  such  arrangements  do 
not  include  impermissible  payments  of 
remuneration  to  induce  or  reward 
referrals  of  Federal  program  business. 
These  rules  merely  describe  a  certain 
subset  of  lawful  practices  that  are 
deemed  protected  from  prosecution 
under  the  anti-kickback  statute. 

Comment:  At  least  one  commenter 
suggested  that  the  safe  harbor  be 
expanded  for  ASCs  in  rural  areas,  so 
that  any  individual  or  entity  who  is 
financially  able  to  invest  may  do  so,  on 
the  ground  that  there  is  a  great  need  for 
ASCs  and  limited  ability  to  capitalize 
them  in  rural  areas. 

Response:  We  believe  that  the 
provisions  of  this  safe  harbor  will 
permit  most  investors  who  are  in  a 
position  to  capitalize  ASCs  in  rural 
areas  to  do  so.  No  special  exception  is 
■necessary.  Investors  in  an  ASC  located 
in  a  rural  area  may  qualify  for  safe 
harbor  protection  under  the  investment 
interests  in  ASCs  safe  harbor,  the 
investment  interests  in  small  entities 
safe  harbor,  or  the  new  investment 
interests  in  underserved  areas  safe 
harbor.  Investors  in  ASCs  need  only 
satisfy  one  safe  harbor  to  qualify  returns 
on  their  investments  for  protection  from 
prosecution  under  the  anti-kickback 
statute. 

3.  Investment  Interests  In  Group 
Practices 

Summary  of  Proposed  Rule:  We 
proposed  a  new  safe  harbor  to  protect 
payments  to  investors  in  entities 
composed  only  of  active  investors  in  a 
group  practice.  This  safe  harbor  would 
have  protected  the  investment  interests 
of  members  of  group  practices  that  met 
certain  prerequisites  and  standards.  We 
proposed  adopting  the  definition  of 
group  practice  contained  in  the  Stark 
Law  at  section  1877(h)(4)  of  the  Act. 
The  Stark  Law  prohibits  Medicare 
payment  where  physicians  make 
referrals  for  designated  health  services 
to  entities  in  which  they  have  an 
ownership  interest  or  with  which  they 
have  a  compensation  arrangement, 
unless  that  interest  or  arrangement 
meets  the  strict  terms  of  a  statutory 
exception.  In  the  proposed  safe  harbor, 
we  intended  principally  to  protect 
investors  who  are  individuals  who 
qualify  as  "physicians"  under  the  Stark 
Law  definition:  however,  our  definition 
of  group  practice  permitted  a  physician 
to  invest  as  a  professional  corporation, 
if  the  corporation  were  exclusively 
owned  by  the  physician.  The  proposed 


safe  harbor  was  intended  to  protect  any 
payment  that  is  a  return  on  an 
investment  interest  (such  as  a  dividend 
or  interest  income)  made  to  a  physician 
member  of  a  group  practice  who  is  an 
"active  investor"  in  the  investment 
entity,  as  long  as  all  of  the  standards  in 
the  safe  harbor  were  satisfied.  For 
example,  the  safe  harbor  would  have 
protected  any  pav-ments  resulting  from 
the  ownership  of  an  interest  in  the 
group  practice  itself.  It  also  could  have 
been  read — although  it  was  not 
intended — to  protect  dividends  from  an 
investment  in  an  MRI  facility  to  which 
the  physician-investors  referred 
patients,  if  the  investment  met  the  terms 
of  the  safe  harbor.  The  proposed  safe 
harbor  was  not  intended  to  protect  other 
payments  made  by  group  practices,  such 
as  salarv  payments  to  employees  of  a 
group  practice  or  payments  to 
independent  contractors. 

We  solicited  comments  on  the 
appropriateness  of  our  definition  of 
group  practice.  We  further  solicited 
comments  on  the  appropriateness  of 
incorporating  standards  from  the  second 
investment  interest  safe  harbor 
(§  1001.952(a)(2)),  including  the 
prohibition  on  preferential  terms  of  an 
investment  interest  being  offered  to 
certain  physicians  based  on  expected 
referrals:  the  prohibition  on  loans  or 
loan  guarantees  from  the  entity  or 
another  investor  used  to  obtain  the 
investment  interest:  and  the 
requirement  that  the  amount  of  the 
return  on  an  investor's  investment  must 
be  directly  proportional  to  the  capital 
invested.  In  particular,  we  solicited 
information  regarding  the  types  of 
compensation  arrangements  that  exist 
within  group  practices  and  the  extent  to 
which  such  compensation  arrangements 
create  inappropriate  incentives  that 
might  distort  the  professional  judgement 
of  the  members  of  the  group.  Lastly,  we 
solicited  comments  on  how  we  might 
expand  the  proposed  safe  harbor  to 
other  types  of  joint  ventures  composed 
exclusively  of  active  investors. 

We  received  over  a  dozen  comments 
on  this  proposal.  While  some 
commenters  supported  the  safe  harbor 
and  some  opposed  it.  most  questioned 
the  need  for  the  safe  harbor  and 
indicated  that  it  would  cause  confusion 
among  existing  group  practices. 
Moreover,  it  became  apparent  from 
reviewing  the  comments  that  the 
intended  scope  of  the  safe  harbor  was 
not  clear.  Some  commenters  understood 
the  safe  harbor  to  protect  investments  in 
group  practices:  others  believed  it 
protected  investments  by  group  practice 
members  in  other  entities.  A  few 
commenters  believed  it  covered  both 
types  of  investments. 


63540  Federal  Register   Vol.  64,  No.  223 /Friday.  November  19.  1999 /Rules  and  Regulations 


Summary  of  Final  Rule:  Because  of 
the  evident  confusion  caused  bv  the 
proposed  safe  harbor,  and  for  reasons 
more  fully  expiaincd  below,  we  have 
decided  not  to  promulgate  the  safe 
harbor  in  the  form  it  was  originally 
proposed.  Instead,  we  are  adopting  a 
simpler,  although  perhaps  narrower, 
safe  harbor  that  protects  returns  on 
investments  in  the  group  practice  itself 
(i.e..  not  in  separately  owned  health  care 
services),  if  the  group  practice  meets  the 
Stark  Law  definition  of  a  group  practice 
(section  1877(h)(4)  of  the  Act)  and  if  the 
group  practice  investors  are  all  licensed 
professionals  who  practice  in  the  group. 
The  safe  harbor  also  protects 
investments  in  solo  practices  where  the 
practice  is  conducted  through  the  solo 
practitioner's  professional  corporation 
or  other  separate  legal  entity.  The  anti- 
kiclcback  statute  is  nut  otherwise 
implicated  for  investments  by  solo 
practitioners  in  their  practices.  The  safe 
harbor  protects  returns  derived  from  in- 
office  ancillarv'  services  that  qualifv  for 
the  exception  for  "in-office  ancillary 
services"  under  the  Stark  Law  (section 
1877(b)(2)  of  the  Act).  This  safe  harbor 
does  not  protect  investments  made 
jointly  by  group  members  in  separate 
entities.  The  general  parameters  of  this 
new  safe  harbor  were  suggested  in 
comments  submitted  by  a  group  practice 
trade  association  as  a  less  complicated 
alternative  to  our  proposed  safe  harbor 
language. 

Specificdllv.  the  new  safe  harbor 
imposes  four  criteria.  First,  the  equity 
interests  in  the  practice  or  group  must 
be  held  by  licensed  professionals  who 
practice  in  the  practice  or  group.  The 
equity  interests  may  be  held  by  an 
individual  professional  corporation  if 
the  corporation  is  exclusively  owned  by 
a  single  individual.  Second,  the  equity 
interests  must  hp  in  the  practice  or 
group  itself,  and  not  some  subdivision 
of  the  practice  or  group.  Third,  the 
practice  (unless  a  solo  practice)  must 
meet  the  definition  of  "group  practice'" 
in  section  1877(h)(4)  of  the  Act  and 
implementing  regulations.  Fourth,  profit 
distributions  derived  from  in-office 
ancillary  services  are  only  protected  if 
the  sorv  ices  meet  the  definition  of  "in- 
office  ancillary  services"  in  section 
1877(b)(2)  of  the  Act  and  implementing 
regulations.  We  believe  these  conditions 
will  offer  reasonably  broad  safe  harbor 
coverage  for  integrated  medical 
practices,  while  at  the  same  time 
minimizing  financial  incentives  that 
could  lead  to  inappropriate  utilization 
and  increased  program  costs. 

Clonceptually.  this  new  safe  harbor  is 
(  onsistent  with  the  accommodation  for 
referrals  between  group  practice 
members  contained  in  the  safe  harbor 


for  specialty  referral  arrangements 
(§  1001.952(8}).  In  our  preamble  to  the 
1993  proposed  rule,  we  explained  that 
revenues  shared  between  members  of  a 
group  practice  as  a  result  of  a  referral 
from  one  member  of  the  group  to 
another  are  an  inherent  part  of 
belonging  to  a  group  practice.  This  safe 
harbor  protects  such  payments, 
provided  all  safe  harbor  conditions  are 
satisfied. 

We  want  to  emphasize  our  view  that 
under  section  1877(h)(4)  of  the  Act,  a 
group  practice  must  consist  of  one  legal 
entity  and  must  be  a  unified  business 
with  centralized  decision-making, 
pooling  of  expenses  and  revenues,  and 
a  distribution  system  that  is  not  based 
on  satellite  offices  operating  as  if  they 
were  separate  enterprises  or  profit 
centers.  This  safe  harbor  is  not  intended 
to  protect  group  practices  that  are  not 
legally  organized,  but  instead  only  hold 
themselves  out  as  groups.  Nor  is  this 
safe  harbor  intended  to  protect  multiple 
groups  of  physicians  that  remain  in 
many  ways  separate,  but  join  together 
for  selective  purposes,  such  as  taking 
advantage  of  the  exceptions  in  section 
1877  of  the  Act  that  apply  to  group 
practices.  For  purposes  of  these 
regulations,  a  group  practice  mav  be  one 
legal  entity  if  it  is  composed  of  owners 
who  are  individual  professional 
corporations  or  is  owned  by  physicians 
who  are  individually  incorporated. 

Comments  and  Responses 

Comment:  One  commenter  supported 
a  safe  harbor  based  on  the  definition  of 
"group  practice"  contained  in  section 
1877(h)(4)  of  the  Act,  but  objected  to  the 
application  of  any  other  standards  or 
conditions.  This  commenter  argued  that 
a  bona  fide  group  practice  can  be 
equated,  for  fraud  and  abuse  purposes, 
with  sole-practitioner  medical  practices 
in  that  any  remuneration  shared  or 
exchanged  among  the  members  of  the 
group  and  any  investment  made  jointlv 
by  the  group  in  an  entity  to  which  the 
members  of  the  group  practice  may 
make  referrals  and  which  can  be 
considered  as  "extension"  of  the  group 
practice  should  be  regarded  as  a  self- 
referral.  On  the  other  hand,  some 
commenters  expressed  concern 
regarding  the  anti-competitive  effects  of 
protecting  group  practice  investments  in 
ancillary  services  and  the  attendant 
increased  risk  of  abusive  practices, 
including  overutilization,  Commenters 
suggested  that  the  safe  harbor  include  a 
requirement  for  public  notice  of  group 
practice  investment  in  ancillary  services 
entities  and  notices  to  patients 
identifying  alternative  service  providers. 

Response:  We  agree  that,  generallv 
speaking,  safe  harbor  protection  is 


warranted  for  remuneration  shared  or 
exchanged  among  the  members  of  a 
group  practice  that  meets  the  definition 
of  a  group  practice  under  the  Stark  Law 
(section  1877(h)(4)  of  the  Act).  However, 
we  are  persuaded  that  investments  bv 
group  practice  members  in  entities  that 
provide  ancillary  services  mav  have 
anti-competitive  effects  and  mav  result 
in  abusive  arrangements  and  incentives 
to  overutilizp  those  ancillar\'  services. 
Accordingly,  we  do  not  believe  that  safe 
harbor  protection  is  warranted  for  group 
practice  investments  in  ancillary 
services  at  this  time.  Of  course, 
investments  in  ancillarv  services  may  be 
covered  by  the  small  entity  investment 
safe  harbor.  This  new  safe  harbor  for 
investments  in  group  practices  protects 
remuneration  deri\ed  from  in-office 
ancillary  services,  as  defined  in  section 
1877(b)(2)  of  the  Act  and  implementing 
regulations. 

Comment:  Some  commenters 
questioned  the  need  to  protect 
physicians'  investments  in  their  own 
group  practice,  and  suggested  that  the 
anti-kickback  statute  is  not  implicated 
by  a  physician's  ownership  of  his  or  her 
own  professional  practice. 

Response:  The  plain  language  of  the 
anti-kickback  statute  is  sufficientlv 
broad  so  as  potentially  to  include 
payments  from  a  group  practice  to  an 
investor  in  the  practice,  even  if  the 
investor  is  a  physician  member  of  the 
group  practice.  However,  our 
promulgation  of  this  safe  harbor  is  not 
an  indication  that  we  view  investments 
in  group  practices  as  suspect  per  se 
under  the  anti-kickback  statute. 
Similarly,  we  do  not  view  investments 
in  solo  practices  as  suspect  per  se. 

Comment:  Some  commenters  urged 
that  the  proposed  safe  harbor  would 
have  excluded  from  protection  most 
existing  group  practices.  First,  the 
proposed  safe  harbor  required  all 
investment  interests  in  the  group  to  be 
held  by  physicians.  "Investment 
interests"  was  broadly  defined  to 
include  bonds,  notes  and  other  debt 
instruments.  Thus,  if  a  group  practice 
borrowed  from  a  bank  or  other  entity, 
the  bank  or  other  entity  would  ha\'e  had 
an  investment  interest  that  precluded 
safe  harbor  protection.  Second,  the 
proposed  safe  harbor  required  all 
investors  to  be  "active  investors."  One 
commenter  noted  that  in  most  groups, 
the  responsibility  for  the  dav-to-day 
management  of  the  entity  is  given  to  one 
physician  or  to  a  practice  manager 
operating  under  the  supervision  of  a 
managing  physician.  This  commenter 
stated  that  it  is  not  possible  or  desirable 
for  every  physician  partner  to  be 
responsible  for  the  day-to-dav  operation 
of  the  practice.  Another  commenter 
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observed  that  many  group  practices  are 
corporations  in  whicti  the  members  are 
shareholders  and  thus  not  "active 
investors"  in  the  corporation. 

Response:  We  agree  that  inclusion  of 
debt  int£>rests  and  the  requirement  that 
all  investors  be  "active  investors"  as 
defined  in  our  investment  interests  safe 
harbor  unnecessarilv  limited  the 
proposed  group  practice  safe  harbor. 
The  new  safe  harbor,  which  applies 
only  to  investors  who  practice  in  a 
group  practic:e  that  meets  the  group 
practice  definition  in  the  Stark  Law. 
looks  onlv  to  equity  interests  owned  by 
physicians  for  purposes  of  measuring 
safe  harbor  compliance.  Moreover,  the 
new  safe  harbor  does  not  require  all 
group  members  be  "active  investors"  as 
defined  in  the  small  entity  investment 
interests  safe  harbor.  Thus,  the  fact  that 
all  group  members  do  not  participate  in 
the  day-to-day  management  of  the  group 
practice  will  not  disqualify  a  group 
practice  from  safe  harbor  protection. 

Comment:  One  commenter  expressed 
concern  about  the  proposed  restriction 
on  investment  terms  being  related  to  the 
previous  or  expected  volume  of 
referrals,  noting  that  many  physicians 
who  previously  practiced  in  solo  or 
small  groups  have  joined  group 
practices  or  merged  into  large  groups   . 
preciselv  because  of  the  professional 
relationships  between  and  among  the 
physicians  involved. 

Response:  We  agree  that  a  restriction 
on  the  terms  of  an  investment  interest 
being  related  to  previous  or  expected 
volume  of  referrals  is  not  necessary  in 
the  context  of  investments  in  group 
practices  that  meet  the  definition  of  a 
group  practice  under  the  Stark  Law,  Our 
revised  safe  harbor  language  does  not 
contain  such  a  requirement.  However, 
the  return  on  the  investment  interest 
must  comply  with  the  Stark  Law.  which 
limits  compensation  to  physician 
investors  that  is  based  on  the  volume  or 
value  of  referrals  by  the  physician 
[section  1877(h)(4)'(A)(iv)  of  the  Act  and 
implementing  regulations). 

Comment.  One  commenter  expressed 
concern  about  the  prohibition  on  group 
practices  making  loans  to.  or 
guaranteeing  loans  for.  investors,  if  the 
loans  are  used  to  acquire  an  interest  in 
the  group.  This  commenter  believed  that 
this  provision  could  create  a  problem 
for  physicians  who  are  given  the 
opportunity  to  buy  into  an  existing 
practice  over  time,  if  a  deferred  capital 
contribution  were  viewed  as  a  loan. 

Response:  Our  new  safe  harbor  does 
not  contain  a  prohibition  on  loans  from 
group  practices  or  group  practice 
members  used  to  acquire  interests  in  the 
group  practice. 


Comment:  One  commenter  suggested 
that  the  safe  harbor  should  be  expanded 
by  adding  protection  for  in-office 
ancillary  ser\'ices  (such  as  a  laboratory) 
shared  by  physicians  who  are  not  part 
of  the  same  group  practice,  w:here  the 
physicians  sharing  the  in-office 
laboratory  bill  independently  of  one 
another  and  do  not  benefit  from  the 
volume  or  value  of  referrals  made  by 
their  partners.  According  to  the 
commenter.  these  arrangements  are 
common,  practical,  and  cost-effective. 

Response:  We  agree  that  these 
arrangements  are  often  practical  and 
cost-effective  for  physicians.  However, 
as  indicated  above,  we  are  not  prepared 
to  provide  safe  harbor  protection  for 
investments  in  separately-owned 
ancillary  services  at  this  time,  whether 
the  ownership  is  by  group  practice 
members  or  others.  We  remain 
concerned  that  investments  in  ancillary 
services  may  create  incentives  for 
overutilization  and  lead  to  increased 
program  costs.  This  is  not  to  say  that  all 
such  arrangements  are  unlawful  under 
the  anti-kickback  statute.  However,  we 
do  not  believe  that  it  would  be  possible 
to  craft  a  sufficiently  circumscribed  safe 
harbor  that  would  protect  legitimate 
investments,  while  at  the  same  time 
excluding  from  protection  sham 
investments  that  are  in  reality  vehicles 
for  the  payment  of  kickbacks. 

Comment:  One  commenter 
recommended  that  the  safe  harbor  apply 
to  dU  practitioners  within  the  reach  of 
the  anti-kickback  statute,  including 
nurse  practitioners,  certified  nurse- 
midwives.  clinical  nurse  specialists  and 
tiertified  registered  nurse 
anesthesiologists. 

Response:  For  now.  we  are  limiting 
the  safe  harbor  to  group  practices  as 
defined  in  the  Stark  Law.  The  Stark  Law 
definition  of  group  practices  applies 
only  to  physicians.  We  may  consider  an 
expansion  to  non-phvsician 
practitioners  m  future  rulemaking. 

4.  Practitioner  Recruitment 

Summan,'  of  Proposed  Rule:  We 
proposed  a  safe  harbor  for  certain 
payments  or  benefits  offered  by  rural 
hospitals  and  entities  in  their  efforts  to 
recruit  physicians  and  other 
practitioners  It  had  come  to  our 
attention  that  some  hospitals  located  in 
rural  areas  encounter  difficulties  in 
attracting  physicians  to  their 
communities  Our  proposed  safe  harbor 
was  designed  to  address  this  problem 
without  protecting  recruitment 
arrangements  intended  to  channel 
Federal  health  care  program 
beneficiaries  to  recruiting  hospitals  and 
entities. 


We  proposed  limiting  the  practitioner 
recruitment  safe  harbor  to  entities 
located  in  rural  areas  as  defined  in  our 
proposed  safe  harbor  for  investments  in 
rural  areas.  However,  we  solicited 
comments  on  alternative  geographic 
criteria.  One  alternative  we  suggested 
was  limiting  safe  harbor  protection  to 
recruitment  of  practitioners  located  in 
areas  that  are  health  professional 
shortage  areas  (HPSAs)  for  the 
practitioner's  specialtv  category. 

To  ensure  that  we  did  not  protect 
arrangements  designed  to  channel 
Federal  program  business  to  recruiting 
hospitals  or  entities,  we  proposed 
protecting  recruitment  of  2  types  of 
practitioners:  (1)  Practitioners  relocating 
at  least  100  miles  to  a  new  geographic 
area  and  starting  a  new  practice,  and  (2) 
new  practitioners  starting  practices  or 
specialties  after  completing  an 
internship  or  residency  program.  We 
proposed  seven  standards  that  would 
have  to  be  met  to  qualify  for  safe  harbor 
protection.  We  also  solicited  comments 
about  protecting  payments  designed  to 
retain  physicians  already  practicing  in 
an  area  that  has  been  designated  as  a 
HPSA  for  the  physician's  specialty 
category. 

Summary  of  Final  Rule:  The  intent  of 
the  practitioner  recruitment  safe  harbor 
is  to  promote  beneficiary  access  to 
quality  health  care  by  permitting 
communities  that  have  difficulty 
attracting  needed  medical  professionals 
to  offer  inducements  to  those 
professionals  without  running  afoul  of 
the  anti-kickback  statute.  This  safe 
harbor  is  intended  to  apply  only  to  areas 
with  a  demonstrated  need  for 
practitioners  and  only  to  practitioners 
who  actually  serve  the  residents  of  such 
areas.  We  are  adopting  the  proposed 
safe  harbor  with  the  following 
modifications: 

•  We  are  expanding  the  safe  harbor  to 
cover  practitioner  recruitment  in  urban, 
as  well  as  rural,  underserved  areas. 
Specifically,  the  safe  harbor  applies  to 
recruitment  activities  where  the 
recruited  practitioner's  primary  place  of 
practice  will  be  located  in  a  HPSA  for 
the  practitioner's  specialty  area  in 
accordance  with  42  CFR  part  5. 

•  We  have  eliminated  the  "100  mile" 
rule. 

•  We  have  reduced  the  required  new 
patient  revenues  from  85  percent  to  75 
percent. 

•  At  least  75  percent  of  the  revenues 
of  the  new  practice  must  be  generated 
from  patients  residing  in  a  HPSA  or  a 
MUA  or  who  are  members  of  a  MUP  (as 
defined  by  HRSA). 

•  The  Benefits  may  be  provided  for  a 
term  of  up  to  3  years,  provided  there  is 
a  written  agreement,  and  the  benefits  do 
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not  directly  or  indirectly  benefit  other 
mfenal  sources,  If  the  HPSA  ceases  to 
be  a  HPSA  during  the  term  of  the 
written  agreement,  the  recruitment 
arrangement  will  not  lose  its  safe  harbor 
protection 

•  The  recruited  practitioner  must 
agree  to  treat  Federal  health  care 
program  patients  in  a  non- 
discriminator>'  manner 

•  We  are  not  requiring  the  entity 
doing  the  recruiting  to  be  located  in  the 
underserved  area. 

•  We  are  not  requiring  new 
practitioners  to  establish  staff  privileges 
at  the  re<:ruiting  entitv 

Comments  and  Responses 

Comment:  Commenters  expressed  a 
range  of  views  regarding  our  proposed 
definition  of  "rural"  for  purposes  of  this 
safe  harbor.  Some  urged  us  to  adopt  the 
definition  of  rural  used  by  HCFA  to 
reimburse  hospitals  located  in  rural 
areas  under  DRG  pavment  rates  (42  CFR 
412  62(n(l)(ui)).  Others  urged  that  an 
entity  be  protected  under  the  safe  harbor 
if  It  qualifies  as  a  disproportionate  share 
hospital  (DSH)  under  Medicare  payment 
policy.  Some  commenters  suggested  that 
we  use  HRSA's  designations  of  HPSAs 
as  a  means  of  limiting  protection 
afforded  by  the  safe  harbor.  Several 
commenters  recommended  use  of 
HRSA's  designation  of  MUAs  (42  CFR 
part  51c).  One  commenter  suggested 
that  we  substitute  a  "demonstrated 
community  need"  standard  for  the 
geographic  criteria.  In  addition,  many 
commenters  suggested  that  we  extend 
the  practitioner  rec:niitment  safe  harbor 
to  underserved  urban  areas.  Several 
commenters  proposed  that  we  conform 
the  safe  harbor  to  the  Stark  Law- 
exception  for  physician  recruitment  by 
eliminating  geographic  criteria. 

Response:  We  are  not  prepared  to 
expand  this  safe  harbor  bv  protecting 
practitioner  recruitment  wherever  it 
occurs.  In  many  areas,  hospitals  and 
other  recruiting  entities  can  attract 
sufficient  niimbers  of  qualified 
practitifiners  In  such  areas,  we  see  no 
need  to  protect  additional  payments  or 
benefits  that  may  in  reality  be  disguised 
bonuses  for  high  referrers.  We 
recognize,  however,  that  many  hospitals 
in  rural  and  urban  underserved  areas 
have  legitimate  problems  attracting 
physicians  and  other  practitioners  and 
may  need  to  offer  additional  financial 
incentives  to  acquire  adequate  staff 
After  c:arefully  reviewing  the  suggested 
options,  we  have  concluded  that  the 
most  sensible  approach — one  that  fairly 
balances  the  need  to  address 
[iractitioner  shortages  with  the  need  to 
guard  against  abusive  practices — is  to 
extend  safe  harbor  protection  to 


recruitment  payments  and  benefits 
provided  to  new  and  reloc;ating 
practitioners  who  establish  their 
primary  place  of  practice  in  a  HPSA  in 
the  practitioner's  specialty  area  (see 
discussion  of  HPSAs  above).  The  choice 
of  HPSAs  has  the  advantage  of  (i) 
including  urban  underserved  areas, 
which  we  are  persuaded  often 
experience  comparable  difficulties 
attracting  health  care  practitioners  as 
rural  areas,  and  (ii)  targeting  areas  that 
have  demonstrated  a  shortage  of 
practitioners  in  particular  specialties, 
and,  consequently  a  need  for  additional 
recruitment. 

We  are  not  adopting  the  definition  of 
"rural"  used  by  HCFA  for  purposes  of 
reimbursing  rural  hospitals  under  DRG 
payment  rates.  As  discussed  above,  that 
definition  is  derived  from  the  OMB 
definition  of  "rural"  that  is  used  by  the 
Bureau  of  Census.  The  OMB 
methodology  is  not  as  closelv  tailored  to 
the  purpose  of  this  safe  harbor  as  is 
HRSA's  HPSA  methodology.  Moreover, 
the  OMB  methodology  would  not 
identify  underserved  urban  areas.  We 
also  concluded  that  the  use  of  MUAs 
would  create  a  broader  safe  harbor  than 
is  needed  to  facilitate  the  type  of 
practitioner  recruitment  we  intend  to 
protect.  Unlike  HPSAs,  which  target 
practitioner  shortages.  MUAs  measure 
shortages  of  health  care  services 
generally. 

Similarly,  we  are  not  adopting  the 
proposal  to  use  DSH  payments  as  a 
criterion  for  safe  harbor  protection. 
Although  they  are  an  indicator  of  the 
number  of  low-income  patients  a 
hospital  treats.  DSH  payments  do  not 
necessarily  indicate  practitioner 
shortages.  A  "demonstrated  community 
need"  standard,  while  appealing  in 
theory,  presents  too  many  difficulties  in 
application  to  produce  consistent  and 
predictable  safe  harbor  protection. 

Comment:  One  commenter  asked  us 
to  clarify  whether  the  safe  harbor 
protected  payments  made  by  recruiting 
entities  that  are  not  located  in  an  rural 
area  to  practitioners  who  are  practicing 
in  a  rural  area.  This  commenter 
observed  that  some  hospitals  in  "non- 
rural"  areas  serve  patients  who  live  in 
"rural"  areas. 

Response:  The  safe  harbor  provides 
that  an  entity  will  be  protected  if  the 
practitioner's  primary  place  of  practice 
is  located  in  a  HPSA  for  the 
practitioner's  specialty  area.  Consistent 
with  our  intent  to  facilitate  recruitment 
of  health  care  practitioners  to  serve  the 
needs  of  underser\'ed  populations,  we 
are  not  requiring  that  the  recruiting 
entity  also  be  located  in  a  HPSA. 

Comment:  One  commenter  wondered 
whether  a  rural  referral  center  (RRC) 


that  had  been  reclassified  by  HCFA  as 
urban  for  purposes  of  Medicare  pavment 
would  be  eligible  for  protection  under 
the  practitioner  recruitment  safe  harbor. 

Response:  A  RRC  recruiting  a 
practitioner  whose  primary-  place  of 
practice  will  be  located  in  a  HPSA  for 
the  practitioner's  specialty  area  would 
be  eligible  for  protection  under  the  rural 
investment  interest  safe  harbor  provided 
it  met  all  of  the  conditions  of  the  safe 
harbor. 

Comment:  The  proposed  safe  harbor 
applies  to  new  and  relocating 
practitioners  who  derive  85  percent  of 
their  patient  revenue  from  new  patients 
not  previously  seen  by  the  practitioner 
at  his  or  her  former  place  of  practice. 
One  commenter  urged  that  the  threshold 
be  lowered  to  50  percent  to  expand  safe 
harbor  protection.  One  commenter 
questioned  the  ability  to  measure 
compliance  with  the  85  percent  revenue 
standard  prospectively.  Another 
commenter  inquired  whether  a  hospital 
would  be  required  to  audit  a  recruited 
physicians  practice  to  ensure 
compliance  with  the  85  percent  revenue 
test.  One  commenter  suggested  that  the 
85  percent  revenue  test  be  eliminated 
for  urban  providers. 

Response:  A  dollar  volume  standard 
is  necessary  to  ensure  that  safe  harbor 
protection  is  granted  only  to  new 
practitioners  and  those  genuinely 
relocating  and  starting  new  practices. 
This  safe  harbor  is  intended  to  protect 
recruitment  activities,  not  pa\ ments  to 
retain  physicians  in  existing  practices. 
The  safe  harbor  does  not  cover 
arrangements  between  hospitals  and 
physicians  that  may  be.  in  realitv. 
payments  to  obtain  the  referrals  of 
established  practitioners.  However, 
upon  further  consideration,  we  agree 
that  the  85  percent  standard  we 
proposed  is  too  high.  We  are.  therefore, 
lowering  the  required  percentage  to  75 
percent,  which  we  believe  will  be 
sufficient  to  deter  abuses.  We  recognize 
that  determining  compliance  with  the 
safe  harbor  may  be  problematic  in  some 
circumstances,  such  as  during  the  first 
year  of  practice.  However,  we  think  that 
new  and  relocating  practitioners  should 
be  able  to  achieve  a  reasonable  degree 
of  certainty  that  they  have  complied 
with  the  regulations.  Parties  to 
recruitment  arrangements  may  use  anv 
reasonable  method  for  establishing 
compliance,  provided  they  use  the  same 
principles  consistently  over  time,  so  as 
to  avoid  manipulating  data  to  obscure 
noncompliance 

Comment:  Several  commenters 
suggested  that  we  use  a  patient 
population  test  instead  of  a  revenue  test 
as  a  basis  for  ensuring  that  the  practice 
is  truly  new  or  relocated. 
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Response:  A  revRnue-based  test  more 
accurately  measures  whether  services 
are,  in  fact,  being  provided  to  new 
patients  than  does  a  test  based  on  the 
numbers  oi  patients  in  a  practitioner's 
practice.  We  do  not  intend  to  protect 
relocating  practitioners  who  establish 
practices  in  HPSAs,  but  who  continue 
[irimarily  to  treat  patients  from  the 
practitioner  s  former  practice. 

Comment:  The  proposed  safe  harbor 
contained  a  requirement  that  a 
relocating  practitioner's  physical 
primary  place  of  practice  be  at  least  100 
mile:?  from  his  or  her  previous  primary 
place  of  practice,  Several  commenters 
urged  us  to  eliminate  the  100  mile  rule 
altogether  or  reduce  the  distance 
required.  These  commenters  pomted  out 
that  the  100  mile  requirement  would 
produce  arbitrary  results  in  some 
circumstances  and  that  some  rural  areas 
with  practitioner  shortages  were  located 
less  than  100  miles  from  urban  areas 
with  pools  of  potential  practitioners 
from  which  to  recruit.  Moreover,  the 
UJO  mile  rule  made  it  more  difficult  for 
urban  undeserved  areas  to  qualify  for 
safe  harbor  protection.  One  commenter 
suggested  using  a  travel  distance  of  one 
and  a  half  hours  as  a  means  of  ensuring 
a  majority  of  the  practitioner's  patients 
will  be  new.  In  the  alternative,  a 
commenter  suggested  making  the  100 
mile  rule  an  alternati\e  test  to  the  85 
percent  new  patient  revenue  rule. 

Response:  'The  100  mile  rule  was 
intended  to  ensure  that  the  safe  harbor 
protected  recruitment  of  new  or 
relocating  practitioners  only.  However, 
we  are  persuaded  that  the  proposed  100 
mile  rule  would  be  impractical  and  lead 
to  arbitrary  results  in  some 
circumstances  and  would  unnecessarily 
limit  the  protection  afforded  bv  this  safe 
harbor.  We  also  recognize  that  the  100 
mile  rule  would  make  it  difficult  for 
entities  in  urban  underserved  areas  to 
enter  into  recruitment  arrangements  that 
qualif\'  for  the  safe  harbor.  Accordingly, 
we  are  eliminating  the  100  mile  rule, 
thereby  enabling  some  recruitment 
arrangements  to  qualif\'  for  the  safe 
harbor  even  if  the  practitioner  relocates 
his  or  her  primary  place  of  practice  only 
a  short  distance  to  a  HPSA. 

We  are  concerned,  however,  about  the 
possibility  of  abuse  b\-  experienced 
practitioners,  particularly  in  urban 
settings,  who  may  "relocate  "  their 
offices  short  distances  to  underseryed 
areas  in  order  to  qualify  for  the  safe 
harbor  and  therefore  receive  recruitment 
payments  that  may,  in  fact,  be  rewards 
for  referrals.  The  75  percent  new  patient 
revenue  test  do*  not  adequately  guard 
against  such  abuse,  because  it  measures 
whether  patients  are  new  to  the  practice 
and  not  whether  patients  are  part  of  an 


underser\ed  population.  To  ensure  that 
safe  harbor  protection  is  not  available 
for  practitioners  who  relocate  but  do  not 
serve  the  populations  intended  to 
benefit  from  this  safe  harbor,  we  are 
adding  a  requirement  that  75  percent  of 
the  revenues  of  the  new  practice  must 
be  generated  from  patients  residing  in  a 
HPSA  or  a  MUA  or  who  are  members 
of  a  MUP,  The  patients  do  not 
necessarily  have  to  reside  in  the  specific 
HPSA  in  which  the  practitioner's  new- 
practice  is  located,  but  may  reside 
instead  in  a  nearby  MUA  or  HPSA.  In 
sum,  to  qualify  for  the  safe  harbor,  a 
new  or  relocating  physician  must 
substantially  treat  patients  who  are  new 
to  the  physician's  practice  and  who 
reside  in  underserved  areas,  or  are 
members  of  raedically-underserved 
populations  designated  bv  HRSA. 

Comment:  A  number  of  commenters 
discussed  the  third  proposed  safe  harbor 
standard,  which  would  have  imposed 
certain  time  limits  on  payments  and 
benefits  protected  by  the  safe  harbor. 
One  commenter  recommended 
extending  the  time  limit  for  protected 
recruitment  payments  in  non-HPSA 
rural  areas  from  3  years  to  5  years. 
Several  commenters  urged  us  to  allow 
protected  recruitment  payments  for 
practitioners  in  HPSAs  for  as  long  as  an 
area  is  designated  as  a  HPSA.  Some 
commenters  questioned  what  would 
happen  if  a  HPSA  designation  was 
revoked  during  the  term  of  the 
recruitment  contact.  These  commenters 
recommended  that  the  contract  continue 
to  be  protected  for  its  term. 

Response:  Our  original  proposed  safe 
harbor  contemplated  a  3  year  limit  on 
benefits,  unless  the  practitioner  was 
located  in  a  HPSA.  in  which  case 
recruitment  benefits  would  be  protected 
for  the  entire  duration  of  the 
relationship  between  the  practitioner 
and  the  recruiting  entity.  Given  that  we 
ha\e  limited  the  scope  of  this  safe 
harbor  tn  HPS.A.S.  the  3  year  limit  for 
non-HPSA  rural  areas  originally 
proposed  no  longer  pertains. 

However,  our  experience  over  the  past 
few  years  has  shown  that  practitioner 
recruitment  is  an  area  frequently  subject 
to  abusive  practices.  The  risk  of 
kickbacks  is  mitigated  when  payments 
arp  made  to  new  or  relocating 
physicians  who  do  not  have  established 
referrals  streams  that  can  be  locked  up 
through  inappropriate  incentives  and 
loyalties.  Thus,  we  have  concluded  that 
protected  payments  under  this  safe 
harbor  should  not  be  of  unlimited 
duration  or  subject  to  renegotiation  that 
may  be  based  on  the  volume  or  value  of 
referrals.  We  believe  that  3  years  is  a 
reasonable  time  period  for  recruitment 
benefits.  Accordingly,  we  are  amending 


the  third  standard  to  read  as  follows: 
"the  benefits  are  provided  by  the  entity 
for  a  period  not  to  exceed  3  years,  and 
the  terms  of  the  agreement  are  not 
renegotiated  during  this  3  year  period  in 
any  substantial  aspect,"  By  "any 
substantial  aspect,"  we  mean  in  any 
manner  that  materially  affects  the 
payments  and  benefits  to  be  made  to  the 
recruited  practitioners  under  the  written 
agreement.  We  have  also  revised  the 
safe  harbor  to  make  clear  that  if  the 
HPSA  designation  is  revoked  during  the 
term  of  the  contract,  the  payments  will 
remain  protected  for  the  term  of  the 
contract  (which  term  may  not  exceed  3 
years),  provided  all  other  safe  harbor 
conditions  are  satisfied. 

We  understand  that  limiting 
recruitment  payments  and  benefits 
raises  the  question  of  incentives  to 
retain  physicians  in  HPSAs  beyond  an 
initial  3  year  period.  Because  of  the 
increased  risk  of  kickbacks,  payments 
for  retention  purposes  require  closer 
scrutiny  than  initial  recruitment 
payments.  We  solicited  comments 
regarding  development  of  a  physician 
retention  safe  harbor.  We  received 
several  comments  in  support  of  such  a 
safe  harbor.  A  physician  retention  safe 
harbor  may  be  the  subject  of  future 
rulemaking. 

Comment:  Several  commenters  had 
concerns  about  the  fourth  proposed 
standard  of  the  physician  recruitment 
safe  harbor,  which  would  require  that 
'the  entity  providing  the  benefits 
cannot  condition  the  agreement  on  the 
practitioner's  referral  of  business  to  the 
entity."  Specifically,  one  commenter 
inquired  if  this  meant  that  the  hospital 
could  not  condition  the  recruitment 
payments  on  the  practitioner  having  and 
maintaining  staff  privileges  at  the 
recruiting  entity. 

Response:  Tbis  requirement  is  derived 
from  the  small  entity  investment 
interests  safe  harbor  at 
§  1001.952(a)(2)(iv)  and  is  intended  to 
ensure  that  the  agreement  is  not 
conditioned  on  the  referral  of  business 
from  the  practitioner  to  the  entity. 
Consistent  with  this  provision,  hospitals 
may  require  a  practitioner  to  have  and 
maintain  staff  privileges:  however,  a 
hospital  may  not  prohibit  the 
practitioner  from  obtaining  or 
maintaining  staff  privileges  at  other 
facilities.  A  hospital  may  not  condition 
recruitment  payments  on  aggregate 
admissions  by  the  practitioner,  nor  may 
it  require  a  recruited  practitioner  to 
admit  a  proportionate  share  of  his  or  her 
patients  to  the  hospital.  A  hospital  may 
impose  conditions  intended  to  ensure 
quality  of  patient  care,  such  as  requiring 
that  a  physician  have  performed  a 
minimum  number  of  a  particular  type  of 
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prncodure  before  performing  tiic 
procedure  at  the  hospital. 

Comnwnt  Some  commenters 
questioned  the  need  for  the  requirement 
that  practitioners  agree  to  treat  Medicare 
and  Medicaid  patients.  One  commenter 
suggested  that  the  regulations  require  a 
rerruittHl  physician  to  treat  all  patients 
referred  by  the  hospital,  regardless  of  a 
patient's  insurance  status  or  ability  to 
pay  A  similar  comment  suggested  that 
the  regulations  for  physician 
recruitment  require  the  physician  to 
become  a  participating  provider  in  the 
Medicare  and  Medicaid  programs. 

Rpsponsr:  We  have  generally 
addressed  this  issue  in  our  discussion 
above.  To  impose  a  standard  requiring 
a  practitioner  to  treat  all  patients 
referred  by  a  hospital  would  exceed  our 
regulatory  authority  Likewise,  we  are 
not  requiring  recruited  practitioners  to 
become  participating  providers  in  the 
Medicare  and  Nledicaid  programs. 
However,  if  they  participate  in  any 
Federal  health  care  program,  they  must 
treat  all  pronram  beneficiaries  in  a 
nondiscriminatorv  manner. 

Comment:  A  number  of  commenters 
requested  that  we  further  define  the 
terms  "pavmenf  and  "benefit"  as  used 
m  «}S?  1001.952(n)(l).  (3),  and  (6)  of  the 
proposed  phvsician  recruitment  safe 
harbor  Some  commenters  sought 
guidance  regarding  which  specific 
payment  practices  are  protected  by  the 
safe  harbor. 

Response:  We  decline  to  specify  in 
these  regulations  any  particular  set  of 
payment  practices  covered  by  this  safe 
harbor.  Recruitment  practices 
necessarily  vary  depending  on  specific 
circumstances.  Accordingly,  whether 
payment  practices  are  protected  by  this 
safe  harbor  must  be  evaluated  on  a  case- 
by-case  basis.  In  particular,  the  amount 
or  value  of  the  benefits  provided  by  the 
entity  may  not  vary  (or  be  adjusted  or 
renegotiated)  in  any  manner  based  on 
the  volume  or  value  of  anv  expected 
referrals  to,  or  business  otherwise 
generated  for.  the  recruiting  entity  by 
the  practitioner  for  which  payment  may 
he  made  in  whole  or  in  part  under  a 
Federal  health  care  program. 

Comm'VTf  A  (ommenter  urged  that 
the  final  regulations  make  clear  that 
compliance  with  the  recruitment  safe 
harbor  exempts  parties  from  having  to 
<  omplv  with  other  safe  harbor 
rf'gulations,  including  the  personal 
services,  space  and  equipment  rental 
and  obstetrical  malpractice  insurance 
safe  harbors. 

Response:  This  fumment  addresses  a 
situation  where  a  recruitment  agreement 
may  involve  more  than  one  safe  harbor 
{e.g..  the  space  rental  and  obstetrical 
malpractice  safe  harbors).  If  the 


recruitment  agreement  as  a  whole  meets 
the  criteria  of  the  recruitment  safe 
harbor,  then  the  agreement  as  a  whole 
is  exempt  from  criminal  prosecution.  If 
however,  the  agreement  does  not  fit 
within  the  recruitment  safe  harbor, 
certain  payments  made  in  accordance 
with  it  may  still  be  protected  under  the 
other  safe  harbors,  if  the  other 
individual  safe  harbor  criteria  are  met. 

Comment:  Several  commenters 
requested  that  we  clarify  whether  the 
safe  harbor  protects  joint  recruitment 
efforts  between  hospitals  and  group 
practices  or  between  hospitals  and 
individual  physicians  who  may  employ 
new  physicians  in  their  practices.  Along 
these  same  lines,  one  commenter  asked 
us  to  protect  the  indirect  recruitment 
activities  of  managed  care  organizations, 
which  frequently  conduct  physician 
recruitment  in  conjunction  with 
participating  hospitals. 

Response:  We  are  aware  that  an 
increasing  amount  of  physician 
recruitment  is  being  conducted  through 
joint  arrangements  between  hospitals 
and  group-practices  or  solo 
practitioners.  Typically,  these 
arrangements  involve  payments  from 
hospitals  to  group  practices  or  solo 
practitioners  to  assist  the  group  practice 
or  solo  practitioner  in  recruiting  a  new 
physician.  Managed  care  organizations 
are  also  involved  in  joint  practitioner 
recruitment  activities  with  hospitals  and 
physician  practices.  On  the  one  hand. 
these  arrangements  can  be  efficient  and 
cost  effective  means  of  recruiting 
needed  practitioners  to  an  underserved 
community'.  Moreover,  many  new 
practitioners  prefer  joining  an  existing 
group  practice  to  starting  a  solo  practice. 
On  the  other  hand,  these  arrangements 
can  be  used  to  disguise  payments  for 
referrals  from  the  group  practice  or  solo 
practice  to  the  hospital. 

We  are  not  persuaded  that  a  safe 
harbor  can  be  crafted  that  would  protect 
legitimate  joint  recruiting  arrangements 
of  the  type  described  above  without 
sweeping  in  sham  arrangements  that  are 
actually  disguised  payments  for 
referrals.  However,  we  want  to  make 
clear  that  joint  recruitment 
arrangements  are  not  necessarily  illegal 
and  must  be  evaluated  on  a  case-by-case 
basis.  Parties  seeking  further  guidance 
about  their  joint  recruitment  activities 
may  apply  for  an  advisory  opinion. 

Comment:  One  commenter  stated  that 
the  sixth  standard  of  the  proposed  safe 
harbor  for  physician  recruitment,  which 
prohibits  benefits  that  vary  based  on  the 
volume  or  value  of  expected  referrals, 
would  eliminate  income  guarantees 
from  safe  harbor  protection,  since  the 
amount  of  the  funds  advanced  against 
the  guarantee  are  generally  not 


determined  until  the  new  physician  has 
commenced  his  or  her  practice  and  the 
initial  income  from  the  practice  has 
been  determined.  According  to  the 
commenter,  income  guarantees  arc 
among  the  most  common  recruitment 
incentives. 

Response:  The  anti-kickback  statute 
prohibits  payment  of  any  remuneration 
to  induce  referrals  for  which  payment 
may  be  made  in  whole  or  in  part  by  a 
Federal  health  care  program.  To  this 
end,  this  safe  harbor,  like  others, 
prohibits  payments  that  are  based  on  the 
volume  or  value  of  expected  referrals. 
Recruitment  incentives  tied  to  volume 
or  value  of  referrals  generated  are  not 
immunized  by  this  safe  harbor. 
However,  where  the  maximum  amount 
of  the  income  guarantee  and  the  formula 
for  determining  payment  under  the 
guarantee  are  set  in  advance  and  not 
subject  to  renegotiation,  the  formula  is 
not  tied  to  volume  or  value  of  referrals, 
and  the  income  guarantee  otherwise 
meets  the  safe  harbor  requirements,  the 
fact  that  the  actual  amount  that  will  be 
paid  to  the  practitioner  under  the 
guarantee  is  not  known  in  advance  will 
not  disqualify  the  income  guarantee 
from  safe  harbor  protection. 

Comment:  One  commenter  requested 
clarification  as  to  how  the  recruitment 
safe  harbor  would  apply  to  physicians 
recruited  to  fill  medical  director 
positions  where,  in  most  cases,  the 
physician  is  not  an  employee  of  the 
facility  and  is  not  generally  perceived  as 
a  source  of  referrals. 

Response:  In  many  circumstances, 
medical  directors  are  potential  referral 
sources  and  medical  director  contracts 
serve  as  a  means  to  reward  referrals. 
There  is  no  special  protection  for 
medical  directors  under  the  practitioner 
recruitment  safe  harbor.  To  be 
protected,  a  recruitment  arrangement 
must  meet  all  of  the  standards  of  the 
safe  harbor,  including  the  new  patient 
and  underserved  patient  revenue  tests 
(§§  1001.952(n)(2)  and  (8)).  In  the 
alternative,  a  contract  for  medical 
director  services  may  qualify  for 
protection  under  the  employee 
compensation  or  personal  services 
contract  safe  harbors  (§§  1001.952(1)  and 
(d)). 

Comment:  Several  commenters  urged 
us  to  make  the  safe  harbor  consistent 
with  IRS  Revenue  Ruling  97-21  on 
physician  recruitment. 

Response:  The  IRS  Revenue  Ruling 
97-21  on  physician  recruitment  by  a 
tax-exempt  hospital  is  intended  to 
provide  guidance  on  recruitment 
activities  that  are  consistent  with  a 
hospitals  operations  as  a  tax-exempt 
entity  The  revenue  ruling  sets  forth 
standards  for  determining  whether  a 
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tax-exempt  hospital's  practitioner 
recruitment  activities  jeopardize  its  tax- 

t^xempt  status.  Under  the  revenue 
ruling,  a  hospital  does  not  jeopardize  its 
tax-exempt  status  if  its  recruitment 
payments  are  reasonably  related  to  its 
tax-exempt  purpose.  However,  this 
standard  is  an  insufficient  safeguard 
against  improper  payments  for  referrals. 
A  payment  that  is  reasonably  related  to 
a  hospital's  tax-exempt  purpose,  but  is 
tied  to  the  volume  or  value  of  expected 
referrals,  will  likely  run  afoul  of  the 
anti-kickback  statute  and  is  not 
appropriate  for  safe  harbor  protection. 

Comment:  One  commenter  asked  us 
to  reaffirm  that  not  all  physician 
recruitment  activities  necessarily  violate 
the  anti-kickback  statute,  and  that 
recruitment  programs  not  meeting  the 
safe  harbor  criteria  will  be  analyzed  on 
a  case-by-case  basis. 

Response:  The  failure  of  a  particular 
arrangement  to  comply  with  the  safe 
harbor  does  not  determine  whether  or 
not  the  arrangement  violates  the  anti- 
kickback  statute.  Neither  does  such 
failure  determine  whether  an 
enforcement  action  is  warranted.  As  a 
general  rule,  remuneration  to 
ph\sic:ians,  including  recruitment, 
should  be  consistent  with  fair  market 
value  for  necessary  services  rendered  by 
the  physician.  The  practitioner 
recruitment  safe  harbor  protects  certain 
payment  practices  that  may  depart  from 
this  general  rule  if  particular  criteria 
established  by  the  safe  harbor  are  met. 
Arrangements  that  do  not  qualif>'  for  the 
safe  harbor  must  be  evaluated  on  a  case- 
by-case  basis  to  determine  whether 
there  has  been  a  violation  and  whether 
an  enforcement  proceeding  is 
warranted, 

5  Obstetrical  Malpractice  Insurance 
Subsidies 

Summary  of  Proposed  Rule:  We 

proposed  a  new  safe  harbor  to  permit  a 
hospital  or  other  entity  to  pay  all  or  part 
of  the  malpractice  insurance  premiums 
for  practitioners  engaging  in  obstetrical 
practice  in  primary'  health  care 
professional  shortage  areas.  For 
purposes  of  this  safe  harbor,  we 
included  certified  nurse  midwives  as 
defined  in  section  1861(gg)  of  the  Act  in 
the  definition  of  "practitioner,"  We 
limited  this  safe  harbor  to  the  provision 
of  malpractice  insurance  regulated  by 
State  law  We  explained  that  nothing  in 
the  safe  harbor  would  authorize 
pavment  by  the  Federal  health  care 
programs  to  hospitals  or  other 
institutional  providers  for  costs  they 
may  incur  in  providing  malpractice 
insurance.  Any  allowable  costs  for  such 
insurance  are  governed  strictly  by 
Federal  health  care  program  rules. 


We  solicited  comments  on  specific, 
narrowly-drawn  circumstances  where 
this  safe  harbor  provision  could  be 
expanded  to  help  assure  beneficiar}' 
access  to  services  that  may  be 
significantly  affected  by  the  cost  of 
malpractice  insurance  premiums.  In 
addition,  we  solicited  views  regarding  ' 
the  feasibility  of  expanding  this  safe 
harbor  to  protect  malpractice  insurance 
programs  that  are  not  regulated  under 
State  law,  but  which  are  operated 
directly  by  providers. 

Summary-  of  Final  Rule:  This  safe 
harbor  is  intended  to  facilitate  access  to 
obstetrical  services  for  Federal  health 
care  program  beneficiaries  in  primary 
care  health  professional  shortage  areas 
by  protecting  from  the  reach  of  the  anti- 
kickback  statute  subsidized  malpractice 
insurance  for  practitioners  who  are 
primarily  engaged  in  obstetrical 
practices  in  those  areas.  We  have 
adopted  the  proposed  safe  harbor  with 
the  following  modifications: 

•  We  are  expanding  the  safe  harbor  to 
cover  self-funded  insurance  plans, 

•  We  are  reducing  from  85  percent  to 
75  percent  the  proportion  of  the 
practitioner's  obstetrical  patients  who 
must  be  treated  under  the  subsidized 
insurance  coverage, 

•  We  are  eliminating  the  phrase  "be 
in  a  position  to  make  or  influence 
referrals"  from  §  1001,952(o)(3).  since 
most,  if  not  all,  insurers  require 
practitioners  to  be  in  a  position  to 
perform  obstetrical  services  as  a 
condition  of  coverage, 

•  We  are  requiring  that  protected 
practitioners  be  engaged  in  obstetrics  as 
a  routine  part  of  their  practices.  Full 
subsidies  for  obstetrical  malpractice 
insurance  may  be  paid  for  full-time 
obstetricians  or  nurse  midwives;  for 
part-time  practitioners  in  obstetrics,  the 
safe  harbor  protects  only  costs 
attributable  to  the  obstetrical  portion  of 
their  practices. 

Comments  and  Responses 

Comment:  One  commenter 
recommended  expanding  the  phrase 
"practitioners  engaging  in  obstetrical 
practice"  to  include  explicitly  family 
practitioners  and  other  physicians  who 
may  deliver  babies,  in  order  to  make 
clear  that  the  safe  harbor  covers 
insurance  subsidies  for  such 
individuals. 

Response:  We  agree  that  limited  safe 
harbor  protection  is  appropriate  for 
family  practitioners  and  other 
phvsicians  and  certified  nurse  midwives 
who  deliver  babies  as  a  routine  part  of 
their  medical  practices.  Accordingly,  we 
are  amending  the  proposed  regulation  to 
provide  for  limited  coverage  for  "a 
practitioner  who  engages  in  obstetrical 


practice  as  a  routine  part  of  his  or  her 
medical  practice,"  For  purposes  of  this 
safe  harbor,  by  "routine  "  we  mean  that 
the  practitioner  must  provide 
substantial  and  regular  obstetrical 
services;  we  do  not  intend  to  protect 
obstetrical  insurance  subsidies  for 
practitioners  who  practice  obstetrical 
medicine  on  only  an  occasional  basis. 

For  practitioners  who  are  not  full-time 
obstetricians  or  certified  nurse 
midwives,  we  will  protect  payments  for 
obstetrical  malpractice  insurance  only. 
We  will  not  protect  subsidies  for  other 
types  of  medical  malpractice  liability 
insurance.  Thus,  for  these  practitioners 
the  protected  subsidy  will  be  the 
difference  between  the  cost  of 
malpractice  insurance  that  includes 
obstetrical  coverage  and  the  cost  of 
malpractice  insurance  that  does  not 
include  such  coverage.  Similarly,  the 
safe  harbor  will  protect  certain 
insurance  subsidies  paid  on  behalf  of 
practitioners  engaged  in  obstetrical 
practices  part-time  in  a  HPSA  and  part- 
time  elsewhere.  We  have  in  mind,  in 
particular,  urban  obstetricians  who  may 
practice  several  days  in  an  iimer-city 
clinic  (in  a  HPSA)  and  several  days  in 
areas  that  are  not  underserved.  For  these 
practitioners,  the  safe  harbor  protects 
insurance  subsidies  for  obstebical 
malpractice  insurance  coverage  related 
exclusively  to  ser\dces  provided  in  the 
HPSA.  If  the  practitioner  is  covered  by 
a  single  insurance  policy  or  program, 
the  safe  harbor  covers  subsidies  for  that 
portion  of  the  insurance  premium  that 
is  reasonably  allocable  to  obstetrical 
services  provided  in  a  HPSA. 

Comment:  We  solicited  comments  on 
specific,  narrowly-drawn  circumstances 
where  this  safe  harbor  provision  could 
be  expanded  to  help  assure  beneficiary 
access  to  services  that  may  be 
significantly  affected  by  the  cost  of 
malpractice  insurance  premiums.  In 
response,  one  commenter  recommended 
expanding  this  safe  harbor  to  include 
neuro,  cardiovascular  and  orthopedic 
surgeons.  Two  commenters 
recommended  enlarging  the  safe  harbor 
to  cover  malpractice  insurance  coverage 
for  pediatricians.  A  commenter  also 
recommended  expanding  the  safe 
harbor  to  cover  emergency  room 
coverage  by  high  risk  medical 
specialists  in  situations  where  a  hospital 
is  able  to  certify  that  a  viable  panel  of 
specialists  is  only  possible  if  the 
hospital  can  provide  this  benefit.  One 
hospital  association  expressed  concern 
that  a  safe  harbor  only  for  insurance 
subsidies  for  obstetrical  practitioners 
may  create  unnecessar\'  concern  in  the 
industrv'  that  all  other  types  of 
practitioner  malpractice  insurance 
subsidies  may  be  suspect.  The 
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association  rpcommendod  greatly 
expanding  the  proposed  safe  harbor  or 
deleting  it  as  written. 

Responsf'  This  safe  harbor  is 
intended  to  promote  access  to 
obstetrical  services  for  Federal  health 
care  program  beneficiaries  and  others  in 
underserved  areas.  Although  we 
solicited  comments  on  expanding  this 
safe  harbor,  we  are  not  persuaded  at  this 
time  that  there  are  compelling  reasons 
to  expand  it  beyond  malpractice 
insurance  subsidies  for  practitioners 
engaging  in  obstetrical  practices.  This 
safe  harbor  does  not  call  into  question 
the  legalitv  of  all  other  types  of 
practitioner  malpractice  insurance 
subsidies.  Such  subsidies  mav  qualify 
for  protertinn  under  other  safe  harbors, 
such  as  practitioner  recniitment, 
personal  services  contracts  or  employee 
compensation  (§§  1001.952(n),  (d),  and 
(i)).  Moreover,  as  we  have  previously 
stated,  the  fact  that  a  payment  practice 
does  not  fall  within  the  ambit  of  a  safe 
harbor  does  not  necessarily  mean  that 
the  practice  violates  the  anti-kickback 
statute.  At  the  same  time,  we  note  that 
malpractice  insurance  subsidies  paid  to 
or  on  behalf  of  potential  referral  sources 
may  be  suspect  under  the  anti-kickback 
statute.  These  arrangements  are  subject 
to  a  case-by-case  evaluation.  The 
advisory  opinion  process  is  available  for 
parties  seeking  (JIG  guidance  on  the 
anti-kickhack  implic  ations  of  particular 
insurance  subsidy  arrangements  (See  42 
CFR  part  1008) 

Comment:  Several  commenters 
offered  views  on  the  geographic  scope  of 
the  safe  harbor.  One  commenter 
recommended  that  we  expand  the  scope 
of  the  safe  harbor  to  protect  subsidies  in 
priman  care  HPS.As  and  in  rural  areas 
as  defined  in  42  CFR  412.62{f)(l)(iii). 
.\nother  urged  application  of  the  safe 
harbor  m  urban  areas  .Some 
commenters  noted  that  the  HPSA 
designation  process  is  a  volatile,  on- 
going process,  and  that  the  list  of 
shortage  areas  is  rarelv  an  accurate 
reflection  of  actual  need  for  health  care 
professionals  at  a  particular  point  in 
time.  Moreover,  these  commenters 
believed  that  dependence  on  Federal 
designations  fails  to  recognize  the  role 
of  states  in  identifying  and  remedying 
health  professional  shortage  areas.  One 
commenter  suggested  focusing  on 
emergency  room  admissions  of 
obstetrics  patients  who  have  no 
designated  primary  care  practitioner 
rather  than  on  HPSA  data  to  measure 
community  need. 

One  commenter  raised  the  question  of 
what  happens  when  the  offer  of 
subsidized  malpractice  insurance 
induces  a  physician  to  relocate  to  a 
HPSA.  but  the  physicians  relocation 


Itself  serves  to  remove  the  community's 
HPSA  designation.  This  commenter 
proposed  substituting  a  "need" 
standard,  with  the  appropriate 
documentation  of  need  for  the 
subsidized  practitioner  left  up  to  the 
entity  providing  the  subsidy.  This 
commenter  observed  that  many  ciu^rent 
safe  harbors  use  the  concept  of  "fair 
market  value"  without  requiring  anv 
particular  fair  market  value  standard  to 
be  met,  and  the  health  care  community 
for  the  most  part  understands  that 
documentation  is  critical  to  prove  fair 
market  value  in  the  event  a  particular 
transaction  is  later  scrutinized. 
Examples  of  documentation  of  "need" 
could  include  determinations  by  State 
legislatures,  as  well  as  any  other 
appropriate  indications  of  need  for  a 
particular  type  of  health  care 
professional. 

Response:  As  described  in  greater 
detail  above  in  our  responses  to 
comments  on  the  practitioner 
recruitment  safe  harbor,  primary  care 
HPSAs  may  be  located  in  rural  or  urban 
areas.  We  are  limiting  this  safe  harbor  to 
primary  care  HPSAs  so  as  to  ensure  as 
much  as  possible  that  the  benefits 
protected  by  this  safe  harbor  are 
extended  to  practitioners  in  areas  where 
there  is  a  well-founded,  documented 
shortage  of  obstetrical  practitioners.  We 
are  aware  that  there  are  and  have  been 
problems  with  the  HPSA  process.  We 
expect  that  the  Department's  anticipated 
revision  of  the  process  should  address 
many  of  those  problems,  including 
providing  States  with  greater  input  in 
designating  shortage  areas.  We  believe 
that  a  general  "need"  standard  could  be 
manipulated  in  ways  that  would  permit 
abusive  pa3Tnents  in  the  guise  of 
insurance  subsidies.  We  note  that 
nothing  in  this  safe  harbor  prevents 
protection  of  malpractice  insurance 
subsidies  for  practitioners  engaged  in 
practice  outside  primary  care  HPSAs  as 
part  of  an  arms-length,  fair  market  value 
compensation  package  that  meets  the 
requirements  of  the  personal  services 
safe  harbor  or  the  employee 
compensation  exception  to  the  anti- 
kickback  statute  (§§  1001.952(d)  and  (c): 
42  U.S.C.  1320a-7b(b)(3)(B]). 

Comment:  One  commenter  questioned 
the  feasibility  of  the  requirement  that  8.5 
percent  of  the  practitioner's  obstetric:al 
patients  treated  under  the  insurance 
coverage  must  come  from  certain 
defined  underserved  populations, 
noting  that  compliance  with  the 
standard  can  only  be  determined  after 
the  payment  of  the  insurance  premium 
subsidy.  The  commenter  observed  that 
obtaining  liability  coverage  necessarily 
precedes  treatment  of  any  patients 
under  that  coverage.  Documenting 


compliance  with  the  standard  is 
particularly  problematic  where 
insurance  subsidies  are  used  as 
recruiting  devices  for  new  or  relocating 
practitioners  who  do  not  have 
established  patient  pools  that  can  be 
measured.  One  commenter  suggested 
that  this  problem  could  be  solved  by 
deeming  the  85  percent  test  satisfied  if 
the  practitioner  provides  a  written 
stipulation  that  the  85  percent  test  will 
be  met. 

Rpsponse:  Upon  further  review,  we 
believe  that  an  85  percent  test  is 
unnecessarily  restrictive.  Accordingly, 
we  have  amended  the  safe  harbor  to 
provide  that  75  percent  of  the  patients 
treated  must  come  from  underserved 
populations,  that  is.  they  must  reside  in 
a  HPSA  or  a  MUA  or  be  part  of  a  MLT. 
all  as  defined  by  HRSA  and  described 
above.  Moreover,  we  agree  that  under 
the  test  as  drafted  in  the  proposed  rule, 
it  would  not  be  possible  for  parties 
seeking  safe  harbor  protection  to 
determine  whether  a  payment  for  an 
insurance  subsidy  satisfies  the  safe 
harbor  prior  to  making  the  payment. 
However,  we  believe  that  a  practitioner 
stipulation  is  insufficient  by  itself  to 
ensure  that  appropriate  populations  are 
benefitting  from  the  increased  access  to 
obstetrical  care  contemplated  by  this 
safe  harbor.  Accordingly,  we  have 
amended  the  safe  harbor  to  provide  that 
for  the  initial  coverage  period,  which 
will  be  limited  to  one  year,  the 
practitioner  must  certify  that  he  or  she 
has  a  reasonable  basis  for  believing  that 
he  or  she  will  meet  the  75  percent  test 
for  the  duration  of  the  coverage  period. 
Thereafter,  for  payments  of  insurance 
premiums  to  be  protected,  the  75 
percent  standard  must  have  been  met 
for  the  period  covered  by  the  preceding 
insurance  premium  payment,  which 
coverage  period  may  not  exceed  one 
year. 

Comment:  One  commenter 
recommended  eliminating  the 
requirement  that  the  insurance  subsidy 
be  paid  to  the  insurance  provider,  rather 
than  the  subsidized  practitioner. 

Rpfiponsp:  The  requirement  that  the 
subsidy  be  paid  to  the  insurance 
provider  is  a  reasonable  means  of 
ensuring  that  the  payment  is  used  for 
the  purposes  intended  by  this  safe 
harbor.  Permitting  a  direct  cash 
payment  to  the  subsidized  practitioner 
increases  the  risk  that  the  "subsidy  " 
payment  may  in  fact  be  a  disguised 
payment  for  referrals.  We  are  not 
persuaded  that  payment  directly  to 
insurance  providers  is  impractical  or 
unduly  burdensome  on  subsidizing 
entities  or  subsidized  practitioners. 

Comment:  One  commenter  believed 
that  the  requirement  that  practitioners 
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treat  Medicaid  patients  is  superfluous, 
because  the  anti-kickback  statute  is  only 
implicated  where  Medicaid  and 
Medicare  referrals  are  in  fact  made. 
.\nother  commenter  recommended 
amending  the  requirement  to  provide 
that  a  physician  may  not  discriminate 
against  Medicaid  patients  to  the  extent 
the  physician  is  able  to  see  new  patients 
in  his  or  her  practice.  Otherwise,  the 
safe  harbor  would  preclude  protection 
for  physicians  whose  current  practices 
may  be  full. 

Response:  These  issues  are  addressed 
above  with  respect  to  the  safe  harbor 
regarding  physician  recruitment. 

Comment:  A  commenter  obser\'ed  that 
some  professional  liability  underwriters, 
especially  in  states  with  harsh  liability 
climates,  do  not  have  the  surpluses 
required  to  provide  coverage  beyond 
certain  minimum  limits,  and  suggested 
that  the  safe  harbor  should  protect 
hospital  underwriting  of  all  physician 
liability  above  certain  limits  in  order  to 
protect  physicians  against  large  awards 
against  them.  The  commenter  suggested 
limits  of  SIOO.OOO  to  S300.000. 

Response:  This  proposal,  which 
essentially  would  cover  the  entire  range 
of  practitioner  services,  does  not  meet 
our  requirements  for  proposals  of 
specific,  narrowly-drawn  circumstances 
where  the  safe  harbor  could  be 
expanded  to  help  assure  beneficiarv' 
access  to  ser\'ices  significantly  affected 
bv  the  cost  of  malpractice  insurance 
premiums. 

Comment:  Several  commenters 
suggested  the  safe  harbor  be  extended  to 
protect  payment  of  premiums  or 
estahlishmeht  of  reserves  in  self-funded 
programs  underwritten  and  operated  by 
hospitals  and  other  providers,  including 
risk-retention  groups.  These 
commenters  point  out  that  many 
hospital.s  and  other  entities  elect  self- 
insurance  prograjns  for  physicians  on 
the  medical  staff,  instead  of  purchasing 
commercial  insurance  from 
independent  third  parties.  The 
commenters  noted  that  self-insurance 
programs,  including  risk-retention 
groups,  were  established  in  response  to 
the  unavailabilit\'  or  unaffordabilitv  of 
malpractice  insurance  for  certain  are^.s 
or  specialities.  Commenters  believed 
that  these  programs  keep  health  care 
costs  to  a  more  reasonable  le\el  and 
iiught  to  be  encouraged  and  protected. 
They  argued  that  the  benefit  to  the 
physician  is  the  same  whether 
insurance  is  provided  through  a  self- 
funded  program  or  commercial  tliird 
party  insurance,  and  thus  hospitals  or 
other  health  care  providers  with  self- 
fimded  programs  should  not  be 
deprived  of  protection.  Self-insured 
hospitals  are  not  in  a  position  to  make 


payments  to  another  entity  that  provides 
insurance.  To  assure  that  only  bona  fide 
programs  are  shielded,  one  commenter 
recommended  that  only  programs  that 
have  been  certified  by  a  qualified 
actuary  as  adequate  relative  to  the  risk 
assumed  should  be  afforded  safe  harbor 
protection.  Finally,  several  commenters 
suggested  expanding  the  safe  harbor  to 
include  offshore  insurance  products. 

Response:  We  solicited  comments 
regarding  the  feasibility  of  expanding 
the  safe  harbor  to  protect  subsidies  for 
insurance  under  programs  operated 
directly  by  providers.  As  indicated  in 
the  preamble  to  the  1993  proposed  rule, 
our  concern  was  that  the  subsidized 
insurance  policies  be  bona  fide  to 
ensure  that  this  safe  harbor  is  not  used 
as  a  mechanism  to  disguise  improper 
inducements  to  practitioners.  The 
requirement  that  the  insurance  be  bona 
fide  also  protects  practitioners  and 
patients.  We  agree  that  from  the 
practitioner's  perspective,  the  benefit 
derived  from  an  insurance  subsidy  is 
the  same  whether  the  insurance  is 
provided  by  commercial  third  party 
insurance  or  a  self-funded  program. 
Accordingly,  we  have  amended  the  safe 
harbor  to  extend  protection  to  bona  fide 
self-funded  obstetrical  malpractice 
insurance  programs,  including  risk- 
retention  groups  that  qualify  under  the 
Liability  Risk  Retention  Act,  15  U.S.C. 
3901 .  and  to  bona  fide  offshore 
insurance  products.  Although  we  are 
not  defining  the  full  scope  of  bona  fide 
insurance  products,  we  believe  that 
certification  by  a  qualified  actuary  that 
the  program  is  adequate  relative  to  the 
risk  insured  would  be  an  indicator  of  a 
bona  fide  insurance  program. 

Comment:  One  commenter  suggested 
that  the  prohibition  on  requiring  a 
physician  to  "be  in  a  position  to  make 
or  influence  referrals"  limits  the  ability 
of  facilities  to  require  that  physicians 
maintain  medical  licenses  and  be  in  a 
position  to  practice  medicine  and 
recommended  that  the  prohibition  be 
eliminated. 

Response:  Nothing  in  these  safe 
harbor  regulations  is  intended  to 
prevent  hospitals  and  other  health  care 
facilities  from  requiring  that  physicians 
and  other  practitioners  who  perform 
ser\'ices  at  or  for  such  facilities  be  fully 
licensed  and  able  to  practice  medicine. 
In  particular,  we  recognize  that  proper 
licensure  and  qualifications  to  practice 
medicine  are  prerequisites  for  obtaining 
malpractice  insurance.  We  are 
persuaded  that  the  language  "be  in  a 
position  to  make  or  influence  referrals 
to"  is  urmecessary  in  the  context  of  a 
safe  harbor  for  obstetrical  malpractice 
insurance  subsidies.  Therefore,  we  have 
amended  the  third  condition  of  the  safe 


harbor  tu  prohibit  anv  requirement  that 
practitioners  "make  referrals  to,  or 
otherwise  generate  business  for.  the 
entity  as  a  condition  for  receiving  the 
benefits." 

Comment:  One  commenter  expressed 
concern  that  the  safe  harbor  does  not 
adequately  protect  group  practices. 

Response:  A  group  practice  that 
provides  obstetrical  malpractice 
insurance  subsidies  may  qualify  as  an 
"entity"  for  purposes  of  this  safe  harbor. 
Moreover,  as  indicated  above,  we  have 
amended  the  safe  harbor  to  permit 
entities  to  subsidize  insurance  through 
self-funded  insurance  programs.  This 
safe  harbor  is  not  intended  to  protect 
group  practices  for -any  payment 
practice  that  does  not  satisfy  all  of  the 
safe  harbor  criteria,  including  the 
requirements  that  the  subsidized 
practitioner  practice  in  a  primar\'  care 
HPSA  and  that  75  percent  of  the' 
obstetrical  patients  treated  reside  in 
underserved  areas. 

6.  Referral  Agreements  for  Specialty' 
Services 

Summary  of  Proposed  Rule:  We 
proposed  a  new  sajfe  harbor  for  referral 
agreements  for  specialty  services.  This 
safe  harbor  would  protect  arrangements 
under  which  an  individual  or  entity 
agrees  to  refer  a  patient  to  another 
individual  or  entity  for  specialty 
services  in  return  for  an  agreement  on 
the  part  of  the  party  receiving  the 
referral  to  refer  the  patient  back  at  a 
certain  time  or  under  certain 
circumstances.  For  example,  a  primary 
care  physician  and  a  specialist  (to 
whom  the  primary  care  physician  has 
made  a  referral)  may  agree  that,  when 
their  patient  reaches  a  particular  stage  of 
recovery,  the  primary  care  physician 
should  resume  treatment  of  the  patient. 

We  proposed  three  standards  that 
such  a  referral  arrangement  would  have 
to  meet  to  fit  within  the  safe  harbor. 
First,  the  service  for  which  the  initial 
referral  is  made  must  not  be  within  the 
medical  expertise  of  the  referring  party 
and  must  be  within  the  special  expertise 
of  the  party  receiving  the  referral. 
Second,  the  parties  could  receive  no 
payment  from  each  other  for  the  referral. 
Third,  the  only  exchange  of  value 
permitted  between  the  parties  would  be 
the  monetary-  remuneration  each  party 
would  receive  directly  from  third-party 
payers  or  the  patient  as  compensation 
for  professional  services  furnished  by 
each  party  to  the  patient. 

We  proposed  an  accommodation  in 
this  safe  harbor  for  members  of  the  same 
group  practice  who  refer  to  one  another. 
Where  the  referring  and  receiving 
physicians  belong  to  the  same  group 
practice,  revenues  are  shared  among 
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members  nf  thn  group  practice,  aiid  thus 
It  appears  ttiat  the  referring  physician 
receives  remuneration  for  the  referral. 
However,  such  financial  benefits  are  an 
inherent  part  ni  belonging  to  a  group 
practice,  and  therefore  we  proposed 
protecting  such  remuneration  if  the 
group  practice  met  the  definition  of 
■group  practice"  in  section  1877(h)(4)  of 
the  Act. 

Siimman'  of  Final  Rule:  Because  of 
the  potential  for  abuse  when  the 
referring  physician  and  the  specialty 
[)hvsicirin  receiving  the  referral  split  a 
global  payment  from  a  Federal  health 
care  program,  we  are  revising  the 
regulation  specifically  to  exclude 
remuneration  receivetl  in  such 
circumstances  from  the  safe  harbor.  We 
are  also  adding  a  requirement  that  the 
condition  for  the  referral  back  to  the 
originating  referral  source  must  be 
clinicallv  appropriate.  We  are  otherwise 
promulgating  the  safe  harbor  as 
proposed 

Comments  and  Responses 

(Comment:  A  number  of  commenters 
yenerallv  suppr)rted  the  approach  of  the 
proposed  safe  harbor,  stating  that  it 
would  adequatelv  prr)tect  legitimate 
referral  arrangements  while  sufficiently 
discouraging  illegitimate  ones.  They 
suggested  that  the  safe  harbor  would  be 
useful  because  it  would  assure 
convenient  access  to  follow-up  care  in 
communities  where  there  are  no 
specialists.  However,  several 
commenters  suggested  that  insulating 
referrals  for  specialty  services  from  the 
kickback  statute  would  encourage 
arrangements  that  might  compromise 
the  quality  of  patient  care,  because 
arrangements  between  the  primary 
phvsician  and  the  referral  specialist 
might  require  a  patient  to  be  referred 
back  to  the  primary  physician. 
regardless  of  whether  it  would  be 
clinicallv  appropriate.  Further,  specialty 
r'-ferral  arrangements  could  deny 
patients  the  right  to  choose  their 
providers. 

Rpsponse:  We  share  the  commenters' 
concerns  tliat  patient  referrals  be  made 
only  under  clinically  appropriate 
circumstances.  Indeed,  clinical 
appropriateness  should  be  the 
touchstone  of  all  referrals,  specialty  or 
otherwise.  To  emphasize  the  importance 
of  clinical  appropriateness  as  a 
consideration,  we  are  revising  the  safe 
harbor  to  reflect  that  the  "mutually 
agreed  upon  time  or  circumstance"  for 
the  receiving  specialist  to  return  the 
pali'-nf  must  be  clinically  appropriate. 
\Vt'  are  not  further  defining  "clinically 
appropriate,  "  however,  because  whether 
a  referral  is  clinically  appropriate  will 
depend  on  the  particular  facts  and 


circumstances.  Depending  on 
circumstances,  an  agreement  to  refer  a 
patient  back  on  a  date  certain,  without 
regard  to  medical  condition,  would  be 
questionable. 

We  also  share  the  commenters' 
concerns  regarding  the  preservation  of 
patient  freedom  of  choice.  Patient 
freedom  of  choice  may  be  compromised, 
however,  if  patients  are  not  given  access 
to  needed  specialty  care.  There  is  a 
legitimate  concern  if  physicians  are 
disinclined  to  refer  patients  to 
specialists  because  of  fear  of  losing 
patients  to  those  specialists 
permanently.  Thus,  for  example,  the 
safe  harbor  would  protect  an  agreement 
between  a  general  cardiologist  and  a 
cardiologist  with  special  expertise  on  a 
particular  medical  condition  whereby  (i) 
the  general  cardiologist  would  refer  a 
patient  to  the  specialist  for  treatment  of 
the  particular  medical  condition  about 
which  the  specialist  has  expertise,  and 
(ii)  the  specialist — who  also  has  a 
general  cardiology  practice — would 
refer  the  patient  back  to  the  originating 
cardiologist  upon  completion  of  the 
specialty  treatment. 

We  want  to  make  clear  that  protection 
under  this  safe  harbor  is  limited  to 
referral  arrangements  for  patients  of  the 
physician  making  referrals  to  the 
specialist.  The  safe  harbor  does  not 
protect  generalized  cross-referral 
arrangements  of  the  "you  send  me  vour 
patients  and  I'll  send  you  mine"  variety. 
Rather,  the  safe  harbor  protects  an 
agreement  to  refer  patients  to  a 
specialist  in  return  for  an  agreement  or 
understanding  that  the  specialist  will 
refer  those  same  patients  back  at  the 
agreed  upon  time  or  circumstance  [e.g., 
completion  of  the  specialist  services  for 
which  the  patient  was  referred).  In  other 
words,  assuming  all  safe  harbor 
conditions  are  satisfied  (and  there  is  no 
split  of  a  global  fee,  as  discussed  below). 
the  safe  harbor  will  protect  agreements 
along  the  lines  of  "I'll  send  you  my 
patients  who  need  your  specialist 
services  if  you  agree  to  send  them  back 
to  me  upon  completion  of  your 
services." 

On  balance,  we  believe  that  a  safe 
harbor  under  the  anti-kickback  statute 
for  referrals  for  specialty  services  is 
appropriate  and  will  protect  many 
legitimate  referral  arrangements  that 
benefit  patients,  including  those  living 
in  remote  areas.  Where  no  payment  is 
made  between  the  referring  and 
receiving  parties  (and  there  is  no 
splitting  of  a  Federal  health  care 
program  global  fee.  as  discussed  below), 
we  believe  the  specialty  referral 
arrangements  protected  by  the  safe 
harbor  pose  no  more  than  a  minimal 


risk  of  illegal  remuneration  for  referrals 
in  violation  of  the  anti-kickback  statute. 
Comment:  CJphthalmologv  providers 
were  especially  concerned  that  the 
proposed  safe  harbor  may  enrourage  the 
development  of  potentiaily  abusive 
referral  arrangements  with  optometrists, 
who  wish  to  receive  the  post-operative 
portion  of  the  Medicare  global  fee  for 
eye  surgery.  The  ophthalmologists 
allege  that  many  optometrists  refer 
patients  to  ophthalmologists  on  the 
condition  that  patients  be  referred  back 
to  the  optometrists  for  post-surgical 
care,  often  without  regard  to  clinical 
appropriateness.  Some  ophthalmologists 
claimed  that  optometrists  generally 
control  referrals  and  therefore 
ophthalmologists,  for  whom  surgical 
procedures  are  the  mainstay  of  their 
practices,  must  acquiesce  to  these  return 
referral  arrangements  in  order  to  get 
patients.  One  commenter  described  a 
situation  where  an  optometrist/ 
ophthalmologist  network  referred 
patients  for  catarac:t  surgerv  onlv  to 
ophthalmologists  who  would  agree  to 
split  the  global  surgical  fee  by  referring 
the  patient  back  to  the  optometrist  for 
post-operative  care.  The  optometrists 
referred  their  patients  to  an 
ophthalmologic  surger>'  center  200 
miles  away  when  there  were  at  least  50 
available  ophthalmologists  from  7  to  35 
miles  away.  In  such  circumstances,  the 
ophthalmologists  do  not  do  any  of  the 
follow-up  care  for  the  patients  and  the 
post-operative  portion  of  the  global  fee 
is  paid  to  the  optometrists.  The 
commenter.  an  ophthalmologist,  had 
provided  some  of  the  patients  referred 
by  the  optometrist  network  with  a 
second  opinion  and  found  that  none 
required  surgery. 

Response:  The  serious  issues  raised 
by  the  ophthalmologists  about 
apparently  routine  or  blanket 
agreements  to  split  global  Medicare  fees 
with  referring  optometrists  (as  well  as 
other  information  that  has  come  to  our 
attention  from  industry  and  Government 
sources]  has  caused  us  to  modifv  the 
scope  of  this  safe  harbor.  We  have 
revised  the  safe  harbor  regulation  to 
preclude  protection  for  arrangements 
between  parties  that  share  or  split  a 
global  or  bundled  payment  from  a 
Federal  health  care  program  for  the 
referred  patient.  Thus,  for  example,  the 
safe  harbor  does  not  protect  referral 
arrangements  where  the  parties  hill 
Medicare  using  the  54/55  modifiers  to 
indicate  an  80  percent-20  percent  split 
of  the  surgical  fee  for  cataract  surger\-. 

By  limiting  the  safe  harbor,  we  do  not 
mean  to  suggest  that  all  specialty 
referral  arrangements  involving  splitting 
of  global  fees  are  illegal  under  the  anti- 
kickback  statute.  Whether  a  particular 
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referral  arrangement  for  specialty 
ser\  ices  violates  the  anti-kickback 
statute  depends  on  a  case-by-case 
analysis  of  all  of  the  facts  and 
circumstances,  including,  but  not 
limited  to,  whether  the  specialty 
services  are  medically  necessary, 
whether  the  timmg  of  the  referrals  is 
clinically  appropriate,  and  whether  the 
ser\'ices  performed  are  (commensurate 
with  the  portion  of  the  global  fee 
received. 

Comment:  One  commenter  questioned 
whether  the  anti-kickback  statute 
applies  to  specialty  referral 
arrangements  where  no  kickback,  rebate 
or  other  consideration  is  made  for  the 
referral. 

Response:  As  the  United  States  Court 
of  Appeals  for  the  First  Circuit  has 
recognized,  the  opportunity  to  generate 
a  fee  may  constitute  the  requisite 
remuneration  under  the  statute,  even  if 
no  payment  or  rebate  is  paid  for  a 
referral.  For  instance,  the  opportunity  to 
split  a  global  surgical  fee.  as  in  the 
hypothetical  described  in  the  previous 
comment,  is  an  example  of  a 
circumstance  in  which  an  opportunity 
to  generate  a  fee  is  something  of  value 
to  a  referring  party  apart  from  any 
payment  for  the  referral  Giving  a  person 
an  opportunity  to  earn  money  may  well 
be  an  inducement  to  that  person  to 
channel  potential  Medicare  patients 
toward  a  particular  recipient.  (See 
United  States  v.  Bay  State  Ambulance 
and  Hospital  Rental  Sen'ice.  Inc..  874 
F.2d  20.  29(lstCir.  1989)]. 

Comment:  A  managed  care 
organization  trade  association 
commented  that  managed  care 
organization  arrangements  often  require 
the  referral  of  patients  to  other 
contracting  providers  as  a  condition  of 
the  provider's  compensation  and  that 
the  anti-kickback  statute  should  not  be 
construed  so  broadly  as  to  encompass 
these  types  of  managed  care 
arrangements.  In  addition,  a  managed 
care  plan  commented  that  the  safe 
harbor  should  be  expanded  to  exempt 
expressly  referrals  made  within  an 
HMO.  or  that  the  OIG  should  establish 
a  new  safe  harbor  for  referrals  made  bv 
HMO-participating  physicians. 

Response:  The  anti-kickback  statute  is 
broad  and  technically  may  cover  many 
managed  care  arrangements  that  are 
common  in  the  marketplace  today 
However,  we  have  recognized  that  most 
of  these  arrangements  involving  HMOs 
do  not  create  the  potential  for  fraud  or 
abuse  and  have  created  safe  harbors 
aimed  at  those  arrangements.  Currently. 
§  1001.952(m)  protects  certain  price 
reductions  offered  to  health  plans.  In 
addition,  as  part  of  HEPAA.  Congress 
enacted  a  statutor\'  exception  for 


managed  care  arrangements  that  put 
individuals  or  entities  at  substantial 
financial  risk  (42  U.S.C.  1320a- 
7b{b)(3)(F)).-'  These  safe  harbors  offer 
broad  protection  under  the  anti- 
kickback  statute  to  HMOs. 

Comment:  One  commenter  urged  that 
we  clarify  the  safe  harbor  to  make  clear 
that  it  covers  primary  care  practitioners 
in  rural  areas  who  do  not  belong  to 
group  practices. 

Response:  The  safe  harbor  applies  to 
solo  practitioners,  as  well  as  members  of 
group  practices.  To  be  protected  by  the 
safe  harbor,  solo  practitioners  may  not 
give  anything  of  value  to  a  specialist  in 
exchange  for  the  referral  back  of  his  or 
her  original  patient,  except  for  the 
opportunity  to  receive  compensation  for 
ser\ices  directly  from  third  parties  or 
patients.  Members  of  bona  fide  group 
practices  who  refer  among  themselves 
are  not  similarly  restricted;  they  may 
share  revenues  from  specialty  services 
performed  as  a  result  of  the  intra-group 
referrals. 

7.  Cooperative  Hospital  Service 
Organizations 

Summary  of  Proposed  Rule:  We 
proposed  a  new  safe  harbor  to  protect 

cooperative  hospital  service 
organizations  (CHSOs)  that  qualify 
under  section  501(p)  of  the  Internal 
Revenue  Code.  These  organizations  are 
formed  by  two  or  more  tax  exempt 
hospitals  (known  as  "patron  hospitals") 
to  provide  specifically  enumerated 
services,  such  as  purchasing,  billing, 
and  clinical  ser\'ices  solely  for  the 
benefit  of  patron  hospitals.  These 
entities  are  required  bv  law  to  distribute 
all  of  their  net  earnings  to  patrons  on 
the  basis  of  services  performed  (26 
U.S.C.  501(e)(2)). 

The  safe  harbor  would  protect 
payments  from  a  patron  hospital  to  a 
CHSO  to  support  the  CHSO's 
operational  costs  and  those  payments 
from  a  CHSO  to  a  patron  hospital  that 
are  required  by  IRS  rules.  As  a  condition 
of  protection,  the  CHSO  must  be  wholly 
owned  by  its  patron  hospitals,  in  order 
to  avoid  potentially  abusive  joint 
venture  arrangements  formed  under  the 
guise  of  CHSOs  To  the  e.xtent  a  CHSO 
acts  as  a  group  purchasing  agent  or  a 
patron  hospital  obtains  discounts  as  a 
result  of  the  CHSO  s  activities.  CHSOs 
and  patron  hospitals  must  comply  with 
the  respective  safe  harbor  provisions 
applicable  to  group  purchasing 
organization  and  discounts 
(§§  1001 .952(j)  and  (h))  to  be  fully 
protected.  We  solicited  comments 
regarding  the  various  types  of  payment 
formula  (which  comply  with  the  IRS 


'  See  footnote  2. 


rules)  that  are  used  by  CHSOs,  but  did 
not  receive  anv  comments  on  this  issue. 

Summary  of  Final  Rule:  We  are 
adopting  the  rule  as  proposed,  with 
some  minor  technical  changes. 

Comments  and  Responses 

Comment:  We  requested  comments  on 
the  extent  to  which  we  should  expand 
this  provision  to  protect  other  similar 
entities  specifically  organized  under 
Federal  or  State  laws.  Four  comments 
were  submitted  suggesting  that  the  safe 
harbor  be  expanded  to  include  other 
types  of  cooperative  organizations  that 
qualify  under  subchapter  T  of  the 
Internal  Revenue  Code  (sections  1381  to 
1388).  One  commenter  also  requested 
that  the  safe  harbor  be  expanded  to 
include  other  types  of  hospital 
cooperative  organizations. 

Response:  We  decline  to  extend  safe 
harbor  protection  to  cooperative 
organizations  that  do  not  qualify  under 
section  501(e).  Unlike  CHSOs 
complying  with  that  section,  there  are 
few  limitations  applicable  to 
cooperative  organizations  qualifying 
under  subchapter  T.  There  are  no  limits 
on  the  types  of  services  that  may  be 
shared,  nor  are  there  restrictions  on  the 
identity  of  shareholders.  The  conditions 
and  limitations  imposed  on  tax-exempt 
enrities,  including  the  limits  on  private 
inurement,  do  not  apply  to  subchapter 
T  organizations.  We  believe  the 
limitations  imposed  under  section 
501(e)  are  necessary  to  protect  against 
potentially  abusive  joint  ventures  or 
referral  arrangements.  Additionally,  in 
view  of  the  small  number  of  comments 
we  received  concerning  non-hospital 
cooperatives  and  the  fact  that  we 
received  only  a  single  comment 
requesting  broader  hospital  coverage, 
we  are  not  persuaded  of  the  need  to 
broaden  the  safe  harbor  to  other  types  of 
hospital  or  non-hospital  cooperatives. 
Accordingly,  we  are  adopting  the 
proposed  safe  harbor  for  CHSOs  without 
modification. 

8.  Modification  of  Sale  of  Practice  Safe 
Harbor 

Summary  of  Proposed  Rule:  We 
solicited  comments  on  the  desirability 
of  modifying  the  existing  sale  of  practice 
safe  harbor  set  forth  in  §  1001.952(e)  to 
accorrunodate  transactions  involving  the 
rural  hospital  purchase  of  a  physician 
practice  as  part  of  a  practitioner 
recruitment  program  that  complies  with 
the  safe  harbor  we  are  establishing  to 
protect  practitioner  recruitment.  The 
existing  sale  of  practice  safe  harbor  did 
not  protect  such  purchases.  We  had 
been  informed  that  many  rural  hospitals 
buy  and  "hold"  the  practice  of  a  retiring 
physician,  often  using  locum  tenens 
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physicians  until  a  new  phvsician  can  be 
recruitf'd  to  rt^plare  the  retiring  one. 

Summary  at  Final  Rule:  We  are 
modifying  the  existing  sale  of  practice 
safe  harbor  to  protect  payments  made  to 
a  practitioner  hv  a  hospital  or  other 
entity  to  purchase  the  practitioner's 
practice  where  the  following  conditions 
are  satisfied: 

•  The  sale  is  completed  within  3 
years 

•  After  completion  of  the  sale,  the 
practitioner  who  is  selling  his  or  her 
practice  will  not  he  in  a  professional 
position  to  make  referrals  to,  or 
ntherwisp  generate  business  for.  the 
purchasing  entity  for  which  payment 
may  be  made  by  a  Federal  health  care 
program. 

•  The  practice  being  acquired  must  be 
located  in  a  HPSA  for  the  practitioner's 
specialty  area. 

•  Commencing  at  the  time  of  the  sale, 
the  purchasing  entity  must  diligently 
and  in  good  faith  engage  in  recruitment 
activities  that  (i)  may  reasonably  be 
expected  to  result  in  the  recruitment  of 
a  new  practitioner  to  take  over  the 
acquired  pratitice  within  1  vear  of 
completion  of  the  sale,  and  (ii)  satisfy 
the  conditions  of  the  new  practitioner 
recruitment  safe  harbor  (§  1001.952(n)). 

Comments  and  Responses 

Comment:  Commenters  generally 
supported  our  proposed  modification  to 
the  sale  of  practice  safe  harbor.  Some 
commenters  urged  that  the  safe  harbor 
be  extended  to  sales  of  practices  in 
urban  underserved  areas.  One 
commenter  stated  that  the  problem  of 
preserving  and  maintaining  a  retiring 
physician's  practice  until  a  new 
phvsician  can  be  recruited  and 
established  exists  in  both  urban  and 
rural  HPSAs.  Because  of  these 
difficulties,  a  hospital  may  find  itself  in 
the  position  of  "holding"  a  practice  for 
some  time.  (3ne  commenter  suggested 
that  in  the  case  of  small,  rural  hospitals 
with  tight  cash  flow,  the  payment 
period  under  the  safe  harbor  should  be 
i  to  .T  vears.  rather  than  1  year  as  set 
forth  in  the  existing  safe  harbor. 

Several  commenters  stated  that  the 
existing  sale  of  practice  safe  harbor  is 
too  narrow  Some  commenters 
suggested  that  the  safe  harbor  be 
expanded  to  include  entities  other  than 
hospitals,  such  as  hospital  systems  and 
othtT  health  care  organizations.  These 
I  ommenters  urged  the  OIG  to  modify 
the  safe  harbor  to  protect,  among  other 
arrangements,  sales  of  practices  in 
ticcordancp  with  fair  market  value 
transactions  and  sales  of  practices  to 
entities  in  connection  with  the  process 
of  creating  integrated  health  care 
delivery  systems.  One  commenter  urged 


the  OIC  to  modify  the  safe  harbor  to 
provide  that  reasonable  valuation  of  all 
assets,  tangible  and  intangible,  may  be 
used  to  determine  the  market  value  of 
the  practice. 

Response:  Based  on  the  comments  we 
received  to  our  solicitation  and  after 
further  consideration,  we  are  persuaded 
that  a  need  exists  to  protect  certain 
practice  acquisitions  by  hospitals  and 
other  entities  located  in  rural  and  urban 
underserved  areas  that  are  engaged  in 
practitioner  recruitment  programs,  and 
that  these  arrangements  can  be 
protected  without  concurrently 
immunizing  potentially  fraudulent  or 
abusive  practices.  Specifically,  we  are 
modifying  the  sale  of  practice  safe 
harbor  to  protect  acquisitions  of  the 
practices  of  physicians  in  underserved 
areas  who  are  retiring  or  relocating  a 
distance  that  would  preclude  them  from 
being  in  a  position  to  make  referrals  to 
the  purchasing  entity,  if  the  acquisitions 
occur  as  part  of  a  practitioner 
recruitment  program  that  qualifies  for 
protection  under  the  safe  harbor  for 
practitioner  recruitment  contained  in 
these  regulations.  We  ?re  requiring  that 
the  physician  be  retired  from  the 
practice  of  medicine  or  otherwise  no 
longer  in  a  position  to  generate  referrals 
for  the  hospital.  A  purchase  of  a  practice 
from  a  physician  potentially  still  in  a 
position  to  make  referrals  to  the 
purchasing  entity  might  result  in 
abusive  paj'ments  to  induce  referrals  of 
business  from  the  physician's  new 
practice.  Relocation  a  significant 
distance  from  the  practice  being  sold  is 
an  indicator  that  a  physician  is  no 
longer  in  a  position  to  refer  patients.  We 
agree  that  a  longer  payment  period  is 
appropriate  in  the  context  of  this  safe 
harbor:  accordingly,  we  are  establishing 
a  3  year  period  for  completion  of  the 
sale  from  the  date  of  the  first  agreement 
pertaining  to  the  sale. 

As  a  result,  to  be  protected,  a  sale  of 
practice  by  a  practitioner  must  meet  all 
of  the  following  conditions:  (1)  The 
period  from  the  date  of  the  first 
agreement  pertaining  to  the  sale  to  the 
completion  of  the  sale  is  not  more  than 
3  years;  (2)  following  the  sale,  the 
practitioner  may  not  be  in  a  position  to 
make  or  influence  referrals  to,  or 
otherwise  generate  business  for.  the 
purchasing  entity  for  which  payment 
may  be  made  in  whole  or  in  part  under 
a  Federal  health  care  program;  (3)  the 
practice  being  acquired  must  be  located 
in  a  HPSA  for  the  practitioner's 
specialty  area;  (4)  commencing  at  the 
time  of  the  first  agreement  pertaining  to 
the  sale,  the  purchasing  entity  must 
diligently  and  in  good  faith  engage  in 
commercially  reasonable  recruitment 
activities  that  (i)  may  reasonably  be 


expected  to  result  in  the  recruitment  of 
a  new  practitioner  to  take  over  the 
acquired  practice  within  a  1  year  period, 
and  (ii)  will  satisf\'  the  conditions  of  the 
practitioner  recruitment  safe  harbor  at 
§1001.952(n). 

We  are  not  inclined  at  this  time  to 
modify'  the  sale  of  practice  safe  harbor 
further  While  we  do  not  intend  to  stand 
in  the  way  of  integrated  delivery  system 
acquisitions  of  practices,  we  are 
concerned  that  many  such  arrangements 
may  provide  incentives  for 
overutilization.  increased  billings  to  the 
Federal  programs,  and  inappropriate 
steering  of  patients  in  circumstances 
where  the  Federal  health  care  programs 
pay  on  a  fee-for-sorvice  basis,  Nloreover. 
we  remain  of  the  opinion  that  payments 
for  "intangibles"  can  easily  be  used  to 
disguise  payments  for  referrals  of 
Federal  health  care  program  business, 
and  therefore  we  are  unwilling  to 
provide  safe  harbor  protection  for  any 
particular  valuation  methodology. 

III.  Regulatory  Impact  Statement 

Executive  Order  12866.  the  Unfunded 
Mandates  Reform  Act  and  Regulatory 
Flexibility  Act 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  and  has  determined  that  it 
does  not  meet  the  criteria  for  an 
economically  significant  regulatory 
action.  Executive  Order  12866  direct 
agencies  to  as!;ess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distribiiti\e  and  pquit\'  effects). 
The  Unfunded  Mandates  Reform  Act, 
Public  Law  104-4.  requires  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  on  any 
rulemaking  that  may  result  in  an  annual 
expenditure  by  State,  local  or  tribal 
government,  or  by  the  private  sector  of 
SlOO  million  <ir  more.  In  addition,  under 
the  Regulatory  Flexibility  .Act,  if  a  rule 
has  a  significant  economic  effect  on  a 
substantial  number  of  small  businesses, 
the  .Secretary  must  specifically  consider 
the  economic  effect  of  a  rule  on  small 
business  entities  and  analyze  regulatory 
options  that  could  lessen  the  impact  of 
the  rule. 

Executive  Order  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  costs,  benefits,  incentives, 
equity  and  available  information. 
Regulations  must  meet  certain 
standards,  such  as  avoiding  unnecessary 
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burden.  We  believe  that  tliis  final  rule 
should  have  no  significant  economic 
impact.  The  safe  harbor  provisions  set 
forth  in  this  nilemaking  are  designed  to 
permit  individuals  and  entities  to  freely 
engage  in  business  practices  and 
arrangements  that  encourage 
competition,  innovation  and  economy. 
In  doing  so.  these  legulations  impose  no 
requirements  on  any  party.  Health  care 
providers  and  others  may  voluntarily 
seek  to  comply  with  these  provisions  so 
that  they  have  the  assurance  that  their 
business  practices  are  not  subject  to  any 
enforcement  actions  under  the  anti- 
kickback  statute. 

We  believe  that  any  aggregate 
economic  effect  of  these  safe  harbor 
regulations  will  be  minimal  and  will 
impact  only  those  limited  few  who 
engage  in  prohibited  behavior  in 
violation  of  the  statute.  As  such,  we 
belie\e  that  the  aggregate  economic 
impact  of  these  regulations,  is  minimal 
and  will  have  no  effect  on  the  economy 
or  on  Federal  or  State  expenditures. 

,\dditionally.  in  accordance  with  the 
L"nfiuided  Mandates  Reform  Act  of 
1995.  we  have  deternuned  that  there  are 
no  significant  costs  associated  with 
these  safe  harbor  guidelines  that  would 
impose  anv  mandates  on  State,  local  or 
tribal  governments,  or  the  private  sector 
that  will  result  in  an  annual  expenditure 
of  SlOO  million  or  more,  and  that  a  full 
analysis  under  the  Act  is  not  necessarv'. 

Further,  m  accordance  with  the 
Regulatory  Flexibility  AcA  (RFA)  of 
1980.  and  the  Small  Business 
Regulatory  Enforcement  Act  of  1996. 
which  amended  the  RFA.  we  are 
required  to  determine  if  this  rule  will 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
and.  if  so,  to  identifv  regulatory  options 
that  could  lessen  the  impact.  While 
some  of  these  safe  harbor  provisions 
may  have  an  impact  on  small  entities, 
we  believe  that  the  aggregate  economic 
impact  of  this  rulemaking  should  be 
minimal,  since  it  is  the  nature  of  the 
violation  and  not  the  size  of  the  entity 
that  will  result  in  a  violation  of  the  anti- 
kickback  statute.  Since  the  vast  majority 
of  individuals  and  entities  potentially 
affected  by  these  regulations  do  not 
engage  in  prohibited  arrangements, 
schemes  or  practices  in  violation  of  the 
law.  we  have  concluded  that  these  final 
regulations  should  not  have  a  significant 
economic  impact  on  a  number  of  small 
business  entities,  and  that  a  regulatory 
flexibility  analysis  is  not  required  for 
this  rulemaking. 

Paperwork  Reduction  Act 

As  indicated  above,  the  provisions  of 
these  final  regulations  are  voluntary'  and 
impose  no  new  reporting  or 


recordkeeping  requirements  on  health 
care  providers  necessitating  clearance 
by  OMB. 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure.  Fraud,  Grant  programs — 
health.  Health  facilities.  Health 
professions.  Maternal  and  child  health, 
Medicaid,  Medicare. 

Accordingly.  42  CFR  part  1001  is 
amended  as  set  forth  below: 

PART  1001— [AMENDED] 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1302,  1320a-7. 
1320a-7b.  1395u(j),  1395u(k),  1395v(d), 
1395y(e).  1395cc(b)(2)  (D).  (E)  and  (F),  and 
1395hh:  and  .sec.  2455,  Pub.L.  103-355.  108 
Stat.  3327  (31  U.S.C.  6101  note). 

2.  Section  1001.952  is  amended  as 
follows: 

a.  By  republishing  the  introductory 
text; 

b.  Revising  paragraph  (a), 
introductory  text; 

c.  Republishing  paragraph  (a)(1), 
introductory  text; 

d.  Revising  paragraphs  (a)(l)(ii)  and 
(iv),  (a)(2)(i).  (vi)  and  (vii); 

e.  Adding  a  new  paragraph  (a)(3) 

f.  Redesignating  tiie  closing 
definitional  paragraph  in  paragraph  (a); 
as  paragraph  {a)(4)  and  revising  it; 

g  Revising  paragraph  (b),  and 
introductory  text,  and  paragraph  (b)(2) 
and  adding  a  new  paragraph  (b)(6); 

h.  Revising  paragraph  (c),  and 
introductory'  text,  and  paragraph  (c)(2) 
and  adding  a  new  paragraph  (c)(6); 

i.  Revising  paragraph  (d).  introductory 
text,  and  paragraph  (d)(2)  and  adding  a 
new  paragraph  (d)(7); 

j.  Revising  paragraph  (e); 

k.  Republishing  paragraph  (f), 
introductory  text,  and  revising 
paragraph  (f)(2): 

1.  Revising  paragraph  (h);'and 

m.  Adding  new  paragraphs  (n) 
through  (s). 

The  additions  and  revisions  to 
§  1001.952  read  as  follows: 

§1001.952    Exceptions. 

The  following  pax  ment  practices  shall 
not  be  treated  as  a  criminal  offense 
under  section  1 1 28B  of  the  Act  and 
shall  not  serve  as  the  basis  for  an 
exclusion: 

(a)  Investment  interests.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
pavment  that  is  a  return  on  an 
investment  interest,  such  as  a  dividend 
or  interest  income,  made  to  an  investor 
as  long  as  all  of  the  applicable  standards 
are  met  within  one  of  the  following 
three  categories  of  entities: 


(1)  If.  within  the  previous  fiscal  year 
or  previous  12  month  period,  the  entity 
possesses  more  than  $50,000,000  in 
undepreciated  net  tangible  assets  (based 
on  the  net  acquisition  cost  of  purchasing 
such  assets  from  an  unrelated  entity) 
related  to  the  furnishing  of  health  care 
items  and  services,  all  of  the  following 
five  standards  must  be  met — 
***** 

(ii)  The  investment  interest  of  an 
investor  in  a  position  to  make  or 
influence  referrals  to.  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity  must  be  obtained 
on  terms  (including  any  direct  or 
indirect  transferability  restrictions)  and 
at  a  price  equally  available  to  the  public 
when  trading  on  a  registered  securities 
exchange,  such  as  the  New  York  Stock 
Exchange  or  the  American  Stock 
Exchange,  or  in  accordance  with  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System. 
***** 

(iv)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor  in 
the  entity)  must  not  loan  funds  to  or 
guarantee  a  loan  for  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interest. 

*  dt  *  *  * 

(2)*    *    * 

(i)  No  more  than  40  percent  of  the 
value  of  the  investment  interests  of  each 
class  of  investment  interests  may  be 
held  in  the  previous  fiscal  year  or 
previous  12  month  period  by  investors 
who  are  in  a  position  to  make  or 
influence  referrals  to,  furnish  items  or 
services  to,  or  otherwise  generate 
business  for  the  entity.  (For  purposes  of 
paragraph  (a)(2)(i)  of  this  section, 
equivalent  classes  of  equity  investments 
may  be  combined,  and  equivalent 
classes  of  debt  instruments  may  be 
combined.) 
***** 

(vi)  No  more  than  40  percent  of  the 
entity's  gross  revenue  related  to  the 
furnishing  of  health  care  items  and' 
services  in  the  previous  fiscal  year  or 
previous  12-month  period  may  come 
from  referrals  or  business  otherwise 
generated  from  investors. 

(vii)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor  in 
the  entity)  must  not  loan  funds  to  or 
guarantee  a  loan  for  an  investor  who  is 
in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to, 
or  otherwise  generate  business  for  the 
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entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 

HI '"rest. 

^         *         *         *         * 

(3Mi)  If  the  entity  possesses 
investment  interests  that  are  held  by 
either  active  or  passive  investors  and  is 
located  in  an  underserved  area,  all  of 
the  following  eight  standards  must  be 
met — 

(A)  No  more  than  50  percent  of  the 
valufi  of  the  investment  interests  of  each 
class  of  investments  may  be  held  in  the 
[irevious  fiscal  year  or  previous  12- 
month  period  by  investors  who  are  in  a 
position  to  make  or  influence  referrals 
to.  furnish  items  or  services  to.  or 
otherwise  generate  business  for.  the 
entity.  (For  purposes  of  paragraph 
(a)(3)(i)(A)  of  this  section,  equivalent 
classes  of  equity  in\estments  may  be 
cnmbined.  and  equivalent  classes  of 
debt  instruments  may  be  combined.) 

(B)  The  terms  on  which  an  investment 
interest  is  offered  to  a  passive  investor, 
it  any.  who  is  in  a  position  to  make  or 
influence  referrals  to.  furnish  items  or 
services  to.  or  otherwise  generate 
business  for  the  entity  must  be  no 
different  from  the  terms  offered  to  other 
passive  investors. 

(C)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  who  is 
in  d  position  to  make  or  influence 
referrals  to.  furnish  items  or  services  to. 
or  otherw  ise  generate  business  for  the 
entity  must  not  be  related  to  the 
previous  or  expec:ted  volume  of 
referrals,  items  or  services  furnished,  or 
the  amount  of  business  otherwise 
generated  frnm  that  investor  to  the 
entitv 

(D)  There  is  no  requirement  that  a 
passive  investor,  if  any.  make  referrals 
to,  be  in  a  position  to  make  or  influence 
referrals  to,  furnish  items  or  services  to. 
or  nthe'rwise  generate  business  for  the 
entity  as  a  condition  for  remaining  as  an 
investor 

(E)  The  entitv  or  dn\  investor  must 
not  market  or  furnish  the  entitv's  items 
or  services  (or  those  of  another  entity  as 
part  of  a  cross-referral  agreement)  to 
passive  investors  differently  than  to 
non-investors. 

(F)  At  least  75  percent  of  the  dollar 
volume  of  the  entity's  business  in  the 
previous  fiscal  year  or  previous  12- 
month  period  must  be  derived  from  the 
service  of  persons  who  reside  in  an 
underserved  area  or  are  members  of 
medicallv  underserved  populations. 

!(;)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  anv  investor  in 
the  entity)  must  not  loan  funds  to  or 
guarantee  a  loan  for  an  investor  who  is 
in  a  position  to  make  or  influence 


relerrais  to.  furnish  items  or  services  to. 
or  otherwise  generate  business  for  the 
entity  if  the  investor  uses  any  part  of 
such  loan  to  obtain  the  investment 
interest. 

(H)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
interest  must  be  directly  proportional  to 
the  amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(ii)  If  an  entity  that  otherwise  meets 
all  of  the  above  standards  is  located  in 
an  area  that  was  an  underserved  area  at 
the  time  of  the  initial  investment,  but 
subsequently  ceases  to  be  an 
underserved  area,  the  entity  will  be 
deemed  to  comply  with  paragraph 
(a)(3)(i)  of  this  section  for  a  period  equal 
to  the  lesser  of: 

(A)  The  current  term  of  the 
investment  remaining  after  the  date 
upon  which  the  area  ceased  to  be  an 
underserved  area  or 

(B)  Three  years  from  the  date  the  area 
ceased  to  be  an  underserved  area. 

(4)  For  purposes  of  paragraph  (a)  of 
this  section,  the  following  terms  applv. 
Active  investor  mesLTis  an  investor  either 
who  is  responsible  for  the  day-to-day 
management  of  the  entity  and  is  a  bona 
fide  general  partner  in  a  partnership 
under  the  Uniform  Partnership  Act  or 
who  agrees  in  writing  to  undertake 
liability  for  the  actions  of  the  entity's 
agents  acting  within  the  scope  of  their 
agency.  Investment  interest  means  a 
security  issued  by  an  entity,  and  may 
include  the  following  classes  of 
investments:  shares  in  a  corporation. 
interests  or  units  in  a  partnership  nr 
limited  liability  company,  bonds, 
debentures,  notes,  or  other  debt 
instruments.  Investor  means  an 
individual  or  entity  either  who  directlv 
holds  an  investment  interest  in  an 
entity,  or  who  holds  such  investment 
interest  indirectly  by,  including  but  noi 
limited  to,  such  means  as  having  a 
family  member  hold  such  investment 
interest  or  holding  a  legal  or  beneficial 
interest  in  another  entity  (such  as  a  trust 
or  holding  company)  that  holds  such 
investment  interest.  Passive  investor 
means  an  investor  who  is  not  an  active 
investor,  such  as  a  limited  partner  in  a 
partnership  under  the  Uniform 
Partnership  Act,  a  shareholder  in  a 
corporation,  or  a  holder  of  a  debt 
security.  Underserved  area  means  anv 
defined  geographic  area  that  is 
designated  as  a  Medically  Underserved 
Area  (MUA)  in  accordance  with 
regulations  issued  by  the  Department 
Medically  underserved  population 
means  a  Medically  Underserved 
Population  (MUP)  in  accordance  with 
regulations  issued  by  the  Department. 


(b)  Space  rental.  As  used  in  section 
1128B  of  the  Act.  "remuneration"  does 
not  include  any  payment  made  by  a 
lessee  to  a  lessor  for  the  u.se  of  premises, 
as  long  as  all  of  the  following  six 
standards  are  met — 
***** 

(2)  The  lease  covers  all  of  the 
premises  leased  between  the  parties  for 
the  term  of  the  lease  and  specifies  the 
premises  covered  by  the  lease. 

***** 

(6)  The  aggregate  space  rented  does 
not  e.xceed  that  which  is  reasonably 
necessary  to  accomplish  the 
commercially  reasonable  business 
purpose  of  the  rental. 
♦        *        *        «        ♦ 

(c)  Equipment  rental.  As  used  in 
section  1128B  of  the  Act. 
"remuneration"  does  not  include  an\' 
payment  nu  de  hv  a  lessee  of  equipment 
to  the  lessor  of  the  equipment  for  the 
use  of  the  equipment,  as  long  as  all  of 
the  following  six  standards  are  met — 
***** 

(2)  The  lease  covers  all  of  the 
equipment  leased  between  the  parties 
for  the  term  of  the  lease  and  specifies 
the  equipment  covered  by  the  lease. 

***** 

(6)  The  aggregate  equipment  rental 
does  not  exceed  that  which  is 
reasonably  necessary  to  accomplish  the 
commercially  reasonable  business 
purpose  of  the  rental. 
***** 

(d)  Personal  senices  and 
management  contracts.  As  used  in 
section  1128B  of  the  Act, 
"remunerati(m"  does  not  include  any 
payment  made  by  a  principal  to  an 
agent  as  compensation  for  the  services 
of  the  agent,  as  long  as  all  of  the 
following  seven  standards  are  met — 
***** 

(2)  The  agency  agreement  covers  ail  of 
the  services  the  agent  provides  to  the 
principal  for  the  term  of  the  agreement* 
and  specifies  the  services  to  be  provided 
by  the  agent. 
***** 

(7)  The  aggregate  services  contracted 
for  do  not  exceed  those  which  are 
reasonably  necessary  to  accomplish  the 
commercially  reasonable  business 
purpose  of  the  services. 
***** 

(e)  Sale  of  practice.  (1)  As  used  in 
section  11283  of  the  Act, 
"remuneration"  does  not  include  anv 
payment  made  to  a  practitioner  bv 
another  practitioner  where  the  former 
practitioner  is  selling  his  or  her  practice 
to  the  latter  practitioner,  as  long  as  both 
of  the  following  two  standards  are  met — 
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(i)  The  period  from  the  date  of  the 
first  agreement  pertaining  to  the  sale  to 
the  completion  of  the  sale  is  not  more 
than  one  year. 

(ii)  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  to  make  referrals 
to.  or  otherwise  generate  business  for, 
the  purchasing  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  iinrier  Medicare  or  a  State  health 
rare  program  after  one  year  from  the 
date  of  the  first  agreement  pertaining  to 
the  sale. 

(2)  As  used  in  section  11288  of  the 
Act.  "remuneration"  does  not  include 
any  payment  made  to  a  practitioner  by 
a  hospital  or  other  entity  where  the 
practitioner  is  selling  his  or  her  practice 
to  the  hospital  or  other  entity,  so  long 
as  the  following  four  standards  are  met: 

(i)  The  period  from  the  date  of  the 
first  agreement  pertaining  to  the  sale  to 
the  cnmpletion  date  of  the  sdle  is  not 
more  than  three  years. 

(ii)  The  practitioner  who  is  selling  his 
or  her  practice  will  not  be  in  a 
professional  position  after  completion  of 
the  sale  to  make  or  influence  referrals 
to.  or  othenvisc  generate  business  for. 
the  purchasing  hospital  or  entity  for 
which  payment  may  be  made  in  whole 
or  in  part  under  Medicare  or  a  State 
health  care  program. 

(iii)  The  practice  being  acquired  must 
be  located  in  a  Health  Professional 
Shortage  Area  (HPSA).  as  defined  in 
Departmental  regulations,  for  the 
practitioner's  specialty  area. 

(iv)  Commencing  at  the  time  of  the 
first  agreement  pertaining  to  the  sale, 
the  purchasing  hospital  or  entity  must 
diligentlv  and  in  good  faith  engage  in 
commercially  reasonable  rtuTuitment 
activities  that: 

(A)  May  reasonably  be  expected  to 
result  in  the  recruitment  of  a  new 
practitioner  to  take  dvpt  the  acquired 
practice  within  a  one  year  period  and 

(B)  Will  satisfy  the  conditions  of  the 
practitioner  recruitment  safe  harbor  in 
accordance  with  paragraph  (n)  of  this 
section. 

(f)  Referral  sen'ices.  As  used  in 
section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  or  exchange  of  anything  of 
value  between  an  individual  or  entity 
("participant"]  and  another  entity 
serving  as  a  referral  service  ("referral 
ser\'ice").  as  long  as  all  of  the  following 
four  standards  are  met — 
***** 

(2)  Any  payment  the  participant 
makes  to  the  referral  service  is  assessed 
equally  against  and  collected  equally 
from  all  participants,  and  is  only  based 
on  the  cost  of  operating  the  referral 


service,  and  not  on  the  volume  or  value 
of  any  referrals  to  or  business  otherwise 
generated  by  either  party  for  the  other 
party  for  which  payment  may  be  made 
in  whole  or  in  part  under  Medicare  or 
a  State  health  care  program. 
***** 

(h)  Discounts.  As  used  in  section 
1128B  of  the  Act,  "remuneration"  does 
not  include  a  discount,  as  defined  in 
paragraph  (h)(5)  of  this  section,  on  an 
item  or  service  for  which  payment  may 
be  made,  in  whole  or  in  part,  under 
Medicare  or  a  State  health  care  program 
for  a  buyer  as  long  as  the  buyer  complies 
with  the  applicable  standards  of 
paragraph  (h)(1)  of  this  section;  a  seller 
as  long  as  the  seller  complies  with  the 
applicable  standards  of  paragraph  (h)(2} 
of  this  section;  and  an  offeror  of  a 
discount  who  is  not  a  seller  under 
paragraph  (h)(2)  of  this  section  so  long 
as  such  offeror  complies  with  the 
applicable  standards  of  paragraph  (h)(3) 
of  this  section: 

(1)  With  respect  to  the  following  three 
categories  of  buyers,  the  buyer  must 
comply  with  all  of  the  applicable 
standards  within  one  of  the  three 
following  categories — 

(i)  If  the  buyer  is  an  entity  which  is 
a  health  maintenance  organization 
(HMO)  or  a  competitive  medical  plan 
(CMP)  acting  in  accordance  with  a  risk 
contract  under  section  1876(g)  or 
1903(m)  of  the  Act,  or  under  another 
State  health  care  program,  it  need  not 
report  the  discount  except  as  otherwise 
mav  be  required  under  the  risk  contract. 

(ii)  If  the  buyer  is  an  entity  which 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
hftalth  care  program,  it  must  comply 
with  all  of  the  following  four 
standards — 

(A)  The  discount  must  be  earned 
based  on  purchases  of  that  same  good  or 
service  bought  within  a  single  fiscal 
year  of  the  buyer; 

(B)  The  buyer  must  claim  the  benefit 
of  the  discount  in  the  fiscal  year  in 
which  the  discount  is  earned  or  the 
following  year: 

(C)  The  buyer  must  fully  and 
accurately  report  the  discount  in  the 
applicable  cost  report;  and 

(D)  the  buyer  must  provide,  upon 
request  by  the  Secretary  or  a  State 
agency,  information  provided  by  the 
seller  as  specified  in  paragraph  (h)(2)(ii) 
of  this  section,  or  information  provided 
by  the  offeror  as  specified  in  paragraph 
(h)(3)(ii)  of  this  section. 

(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  claim  or  request 
for  payment  is  submitted  for  the 
discounted  item  or  service  and  payment 
may  be  made,  in  whole  or  in  part,  under 


Medicare  or  a  State  health  care  program 
(not  including  individuals  or  entities 
defined  as  buyers  in  paragraph  (h)(l){i) 
or  (h)(l)(ii)  of  this  section),  the  buyer 
must  comply  with  both  of  the  following 
standards — 

(A)  The  discount  must  be  made  at  the 
time  of  the  sale  of  the  good  or  service 
or  the  terms  of  the  rebate  must  be  fixed 
and  disclosed  in  writing  to  the  buyer  at 
the  time  of  the  initial  sale  of  the  good 
or  service;  and 

(B)  the  buyer  (if  submitting  the  claim) 
must  provide,  upon  request  by  the 
Secretary'  or  a  State  agency,  information 
provided  by  the  seller  as  specified  in 
paragraph  (h)(2)(iii)(B)  of  this  section,  or 
information  provided  by  the  offeror  as 
specified  in  paragraph  (h)(3)(iii)(A)  of 
this  section. 

(2)  The  seller  is  an  individual  or 
entity  that  supplies  an  item  or  service 
for  which  payment  may  be  made,  in 
whole  or  in  part,  under  Medicare  or  a 
State  health  care  program  to  the  buyer 
and  who  permits  a  discount  to  be  taken 
off  the  buyer's  purchase  price.  The 
seller  must  comply  with  all  of  the 
applicable  standards  within  the 
following  three  categories — 

(i)  If  the  buyer  is  an  entity  which  is 
an  HMO  a  CMP  acting  in  accordance 
with  a  risk  contract  under  section 
1876(g)  or  1903(m)  of  the  Act,  or  under 
another  State  health  care  program,  the 
seller  need  not  report  the  discount  to 
the  buyer  for  purposes  of  this  provision. 

(ii)  If  the  buyer  is  an  entity  tnat 
reports  its  costs  on  a  cost  report 
required  by  the  Department  or  a  State 
agency,  the  seller  must  comply  with 
either  of  the  following  two  standards — 

(A)  Where  a  discount  is  required  to  be 
reported  to  Medicare  or  a  State  health 
care  program  under  paragraph  (h)(1)  of 
this  section,  the  seller  must  fully  and 
accurately  report  such  discount  on  the 
invoice,  coupon  or  statement  submitted 
to  the  buyer;  inform  th^buyer  in  a 
manner  that  is  reasonably  calculated  to 
give  notice  to  the  buyer  of  its  obligations 
to  report  such  discount  and  to  provide 
information  upon  request  under 
paragraph  (h)(1)  of  this  section;  and 
refrain  from  doing  anything  that  would 
impede  the  buyer  from  meeting  its 
obligations  under  this  paragraph;  or 

(B)  Where  the  value  of  the  discount  is 
not  known  at  the  time  of  sale,  the  seller 
must  fully  and  accurately  report  the 
existence  of  a  discount  program  on  the 
invoice,  coupon  or  statement  submitted 
to  the  buyer;  inform  the  buyer  in  a 
manner  reasonably  calculated  to  give 
notice  to  the  buyer  of  its  obligations  to 
report  such  discount  and  to  provide 
information  upon  request  under 
paragraph  (h)(1)  of  this  section;  when 
the  value  of  the  discount  becomes 
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kiiDWii.  prnvuif  thf  buyer  with 
(lix  uinontation  of  the  calculation  of  the 
ili-^rfiunt  idfMitifving  the  specific  goods 
1)1-  scrvui's  purchased  to  which  the 
liisi  ount  will  be  applied:  and  refrain 
from  doing  anything  which  would 
impede  the  buyer  from  meeting  its 
obligations  under  this  paragraph. 

(lii)  If  the  buyer  is  an  individual  or 
entit\  not  included  in  paragraph 
(h)(2)(i)or  (h)(2)(ii)  of  this  section,  the 
seller  must  comply  with  either  of  the 
following  two  standards — 

(.•\)  U'htTf  th-'  S''ll.'r  submits  a  claim 
or  request  tor  payin>'!it  on  behalf  of  the 
buyer  and  the  item  or  service  is 
separatelv  claimed,  the  seller  must 
provide,  upon  request  by  the  Secretary 
or  a  State  agency,  information  provided 
by  the  offeror  as  specified  in  paragraph 
(h)(,3)(iii)(A)  of  this  section;  or 

(B)  Where  the  buyer  submits  a  claim, 
the  seller  must  fully  and  accurately 
report  such  discount  on  the  invoice, 
coupon  or  statement  submitted  to  the 
buyer;  inform  the  buver  in  a  manner 
reasonablv  (.alculaterl  to  give  notice  to 
the  buyer  of  its  obligations  to  report 
such  discount  and  to  provide 
information  upon  request  under 
paragraph  (h)(1)  of  this  section;  and 
refrain  from  doing  anvthing  that  would 
impede  the  buyer  from  meeting  its 
obligatifms  under  this  paragraph. 

(.3)  The  offeror  of  a  discount  is  an 
individual  or  entity  who  is  not  a  seller 
under  paragraph  (h)(2)  of  this  section, 
but  promotes  the  purchase  of  an  item  or 
service  by  a  i)uver  under  paragraph 
ih)(l )  of  this  section  at  a  reduced  price 
for  which  payment  may  be  made,  in 
whole  or  in  part,  under  Medicare  or  a 
State  health  care  program  The  offeror 
must  comply  with  all  of  the  applicable 
standards  within  the  following  three 
categories — 

(i)  If  the  buyer  is  an  entity  which  is 
an  HMO  or  a  CN4g  acting  in  accordance 
with  a  risk,  contract  under  section 
lH7R(g)  or  1903(m)  of  the  Act,  or  under 
another  State  health  care  program,  the 
offeror  need  not  report  the  discount  to 
the  buyer  for  purposes  of  this  provision. 

(ii)  If  the  buyer  is  an  entity  that 
reports  its  costs  on  a  cost  report 
required  bv  the  Department  or  a  State 
rigency,  the  offeror  must  comply  with 
the  following  two  standards — 

(.A)  The  offeror  must  inform  the  buyer 
in  a  manner  reasonably  calculated  to 
give  notice  to  the  buyer  of  its  obligations 
to  report  such  a  discount  and  to  provide 
information  upon  request  under 
paragraph  !h)(l)  of  this  section;  and 

(B)  The  offeror  of  the  discount  must 
refrain  from  doing  anything  that  would 
impedi-  til.'  hiiver's  ability  to  meet  its 
obligations  umltT  this  paragraph. 


(iii)  If  the  buyer  is  an  individual  or 
entity  in  whose  name  a  request  for 
payment  is  submitted  for  the  discounted 
item  or  service  and  payment  may  be 
made,  in  whole  or  in  part,  under 
Medicare  or  a  State  health  care  program 
(not  including  individuals  or  entities 
defined  as  buyers  in  paragraph  (h)(l)(i) 
or  (h)(l)(ii)  of  this  section),  the  offeror 
must  comply  with  the  following  two 
standards — 

(A)  The  offeror  must  inform  the 
individual  or  entity  submitting  the 
claim  or  request  for  payment  in  a 
manner  reasonably  calculated  to  give 
notice  to  the  individual  or  entity  of  its 
obligations  to  report  such  a  discount 
and  to  provide  information  upon 
request  under  paragraphs  (h)(1)  and 
(h)(2)  of  this  section;  and 

(B)  The  offeror  of  the  discount  must 
refrain  from  doing  anything  that  would 
impede  the  buyer's  or  seller's  ability  to 
meet  its  obligations  under  this 
paragraph. 

(4)  For  purposes  of  this  paragraph,  a 
rebate  is  any  discount  the  terms  of 
which  are  fixed  and  disclosed  in  writing 
to  the  buyer  at  the  time  of  the  initial 
purchase  to  which  the  discount  applies. 
but  which  is  not  given  at  the  time  of 
sale. 

(5)  For  purposes  of  this  paragraph  the 
term  discount  means  a  reduction  in  the 
amount  a  buyer  (who  buys  either 
directly  or  through  a  wholesaler  or  a 
group  purchasing  organization)  is 
charged  for  an  item  or  service  based  on 
an  arms-length  transaction.  The  term 
discount  does  not  include — 

(i)  Cash  payment  or  cash  equivalents 
(except  that  rebates  as  defined  in 
paragraph  (h)(4)  of  this  section  may  be 
in  the  form  of  a  check); 

(ii)  Supplying  one  good  or  service 
without  charge  or  at  a  reduced  charge  to 
induce  the  purchase  of  a  different  good 
or  service,  unless  the  goods  and  services 
are  reimbursed  by  the  same  Federal 
health  care  program  using  the  same 
methodology  and  the  reduced  charge  is 
fully  disclosed  to  the  Federal  health 
care  program  and  accurately  reflected 
where  appropriate,  and  as  appropriate, 
to  the  reimbursement  methodology; 

(iii)  A  reduction  in  price  applicable  to 
one  payer  but  not  to  Medicare  or  a  State 
health  care  program; 

(iv)  A  routine  reduction  or  waiver  of 
any  coinsurance  or  deductible  amount 
owed  by  a  program  beneficiary; 

(v)  Warranties; 

(vi)  Services  provided  in  accordance 
with  a  personal  or  management  services 
contract;  or 

(vii)  Other  remuneration,  in  cash  or  in 
kind,  not  explicitly  described  in 
paragraph  (h)(5)  of  this  section. 


(n)  Practitioner  rfrruitmpnt.  As  used 
in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  or  exchange  of  anything  of 
value  by  an  entity  in  order  to  induce  a 
practitioner  who  ha.s  been  practicing 
within  his  or  her  current  specialtv  for 
less  than  one  year  to  locate,  or  to  induce 
anv  other  practitioner  to  relocate,  his  or 
her  primary  place  of  practice  into  a 
HPSA  for  his  or  her  specialtv  area,  as 
defined  in  Departmental  regulations, 
that  is  served  by  the  entitv.  as  long  as 
all  of  the  following  nine  standards  are 
met — 

(1)  The  arrangement  is  set  forth  in  a 
written  agreement  signed  by  the  parties 
that  specifies  the  benefits  provided  by 
the  entity,  the  terms  under  which  the 
benefits  are  to  be  provided,  and  the 
obligations  of  each  partv. 

(2)  If  a  practitioner  is  leaving  an 
established  practice,  at  least  7.5  percent 
of  the  revenues  of  the  new  practice  must 
be  generated  from  new  patients  not 
previously  seen  by  the  practitioner  at 
his  or  her  former  practice. 

(3)  The  benefits  are  provided  by  the 
entity  for  a  period  not  in  excess  of  3 
years,  and  the  terms  of  the  agreement 
are  not  renegotiated  during  this  3-year 
period  in  any  substantial  aspect; 
provided,  however,  that  if  the  HPSA  to 
which  the  practitioner  was  recruited 
ceases  to  be  a  HPSA  during  the  term  of 
the  written  agreement,  the  pavments 
made  under  the  written  agreement  will 
continue  to  satisfy  this  paragraph  for  the 
duration  of  the  written  agreement  (not 
to  exceed  3  years). 

(4)  There  is  no  requirement  that  the 
practitioner  make  referrals  to.  be  in  a 
position  to  make  or  influence  referrals 
to,  or  otherwise  generate  business  for 
the  entity  as  a  condition  for  receiving 
the  benefits;  provided,  however,  that  for 
purposes  of  this  paragraph,  the  entitv 
may  require  as  a  condition  for  receiving 
benefits  that  the  practitioner  maintain 
staff  privileges  at  the  entity. 

(5)  The  practitioner  is  not  restricted 
from  establishing  staff  privileges  at, 
referring  any  service  to.  or  otherwise 
generating  anv  business  for  any  other 
entity  of  his  or  her  choosing. 

(6)  The  amount  or  value  of  the 
benefits  provided  by  the  entitv  mav  not 
vary  (or  be  adjusted  or  renegotiated)  in 
any  manner  based  on  the  volume  or 
value  of  any  expected  referrals  to  or 
business  otherwise  generated  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(7)  The  practitioner  agrees  to  treat 
patients  receiving  medical  benefits  or 
assistance  under  anv  Federal  health  care 
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program  in  a  nondiscriminatory 
manner. 

(8)  At  least  75  percent  of  the  revenues 
of  the  new  practice  must  be  generated 
from  patients  residing  in  a  HPSA  or  a 
Medically  Underserved  Area  (MUA)  or 
who  are  part  of  a  Medicallv 
Underserved  Population  (MUP).  all  as 
defined  in  paragraph  (a)  of  this  section. 

(9)  The  payment  or  exchange  of 
anything  of  value  may  not  directly  or 
indirectly  benefit  any  person  (other  than 
the  praclitioner  being  recruited)  or 
entity  in  a  position  to  make  or  influence 
referrals  to  the  entitv  providing  the 
recruitment  payments  or  benefits  of 
items  or  services  payable  by  a  Federal 
health  care  program. 

(0)  Obstetrical  malpractice  insurance 
subsidies.  As  used  in  section  1128B  of 
the  Act,  "remuneration"  does  not 
include  any  payment  made  by  a  hospital 
or  other  entity  to  another  entitv  that  is 
providing  malpractice  insurance 
(including  a  self-funded  entity),  where 
such  payment  is  used  to  pay  for  some 

or  all  of  the  costs  of  malpractice 
insurance  premiums  for  a  practitioner 
(including  a  certified  nurse-midwife  as 
defined  in  section  1861(gg)  uf  the  Act) 
who  engages  in  obstetrical  practice  as  a 
routine  part  of  his  or  her  medical 
practice  in  a  primarv  t  arp  HPSA.  as  long 
as  all  of  the  following  seven  standards 
are  met — 

(1)  The  payment  is  made  in 
accordance  with  a  written  agreement 
between  the  entity  paying  the  premiums 
and  the  practitioner,  which  sets  out  the 
payments  to  be  made  by  the  entitv,  and 
the  terms  under  which  the  pavments  are 
to  be  provided 

i2)(i)  The  practitioner  must  certify 
that  for  the  initial  coverage  period  (not 
to  exceed  one  year)  the  practitioner  has 
a  reasonable  basis  for  believing  that  at 
least  75  percent  of  the  practitioner's 
obstetrical  patients  treated  under  the 
coverage  of  the  malpractice  insurance 
will  either — 

(A)  Reside  in  a  HPSA  nr  MI  'A.  as 
defined  in  paragraph  (a)  of  this  section; 
or 

(B)  Be  part  of  a  MUP.  as  defined  in 
paragraph  (a)  of  this  section. 

(li)  Therf-'after.  for  each  additional 
(  A'erage  period  (not  to  exceed  one 
>ear),  at  least  75  percent  of  the 
practitioner's  obstetrical  patients  treated 
under  the  prior  coverage  period  (not  to 
exceed  one  vear)  must  have — 

(A)  Resided  in  a  HPSA  or  MUA.  as 
defined  in  paragraph  (a)  of  this  section: 
or 

(B)  Been  part  of  a  MUP.  as  defined  in 
paragraph  (a)  of  this  section 

(.3)  There  is  no  requirement  that  the 
practitioner  make  referrals  to.  or 
otherwise  generate  business  for,  the 
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entity  as  a  condition  for  receiving  the 
benefits. 

(4)  The  practitioner  is  not  restricted 
from  establishing  staff  privileges  at, 
referring  any  service  to.  or  otherwise 
generating  any  business  for  any  other 
entity  of  his  or  her  choosing. 

(5)  The  amount  of  payment  may  not 
vary  based  on  the  volume  or  value  of 
any  previous  or  expected  referrals  to  or 
business  otherwise  generated  for  the 
entity  by  the  practitioner  for  which 
payment  may  be  made  in  whole  or  in 
part  under  Medicare  or  a  State  health 
care  program. 

(6)  The  practitioner  must  treat 
obstetrical  patients  who  receive  medical 
benefits  or  assistance  under  any  Federal 
health  care  program  in  a 
nondiscriminaton,'  manner. 

(7)  The  insurance  is  a  bona  fide 
malpractice  insurance  policy  or 
program,  and  the  premium,  if  any,  is 
calculated  based  on  a  bona  fide 
assessment  of  the  liability  risk  covered 
under  the  insurance.  For  purposes  of 
paragraph  (o)  of  this  section,  costs  of 
malpractice  insurance  premiums 
means: 

(i)  For  practitioners  who  engage  in 
obstetrical  practice  full-time,  any  costs 
attributable  to  malpractice  insurance;  or 

(ii)  For  practitioners  who  engage  in 
obstetrical  practice  on  a  part-time  or 
sporadic  basis,  the  costs: 

(A)  Attributable  exclusively  to  the 
obstetrical  portion  of  the  practitioner's 
malpractice  insurance  and 

(B)  Related  exclusively  to  obstetrical 
services  provided  in  a  primary  care 
HPSA. 

(p)  Investments  in  group  practices.  As 
used  in  section  1128B  of  the  Act, 
"remuneration"  does  not  include  any 
payment  that  is  a  return  on  an 
investment  interest,  such  as  a  dividend 
or  interest  income,  made  to  a  solo  or 
group  practitioner  investing  in  his  or 
her  own  practice  or  group  practice  if  the 
following  four  standards  are  met — 

(1)  The  equity  interests  in  the  practice 
or  group  must  be  held  by  licensed 
health  care  professionals  who  practice 
in  the  practice  or  group. 

(2)  The  equity  interests  must  be  in  the 
practice  or  group  itself,  and  not  some 
subdivision  of  the  practice  or  group. 

(3)  In  the  case  of  group  practices,  the 
practice  must: 

(i)  Meet  the  definition  of  "group 
practice"  in  section  1877(h)(4)  of  the 
Social  Security  Act  and  implementing 
regulations;  and 

(ii)  Be  a  unified  business  with 
centralized  decision-making,  pooling  of 
expenses  and  revenues,  and  a 
compensation/profit  distribution  system 
that  is  not  based  on  satellite  offices 


operating  substantially  as  if  they  were 
separate  enterprises  or  profit  centers. 

(4)  Revenues  from  ancillary-  services, 
if  any,  must  be  derived  fitjm  "in-office 
ancillary'  services"  that  meet  the 
definition  of  such  term  in  section 
1877(b)(2)  of  the  Act  and  implementing 
regulations. 

(q)  Cooperative  hospital  service 
organizations.  As  used  in  section  1128B 
of  the  Act,  "remuneration"  does  not 
include  any  payment  made  between  a 
cooperative  hospital  service 
organization  (CHSO)  and  its  patron- 
hospital,  both  of  which  are  described  in 
section  501(e)  of  the  Internal  Revenue 
Code  of  1986  and  are  tax-exempt  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code,  where  the  CHSO  is  wholly  owned 
by  two  or  more  patron-hospitals,  as  long 
as  the  following  standards  are  met — 

(1)  If  the  patron-hospital  makes  a 
payment  to  the  CHSO.  the  payment 
must  be  for  the  purpose  of  paying  for 
the  bona  fide  operating  expenses  of  the 
CHSO,  or 

(2)  If  the  CHSO  makes  a  payment  to 
the  patron-hospital,  the  payment  must 
be  for  the  purpose  of  paying  a 
distribution  of  net  earnings  required  to 
be  made  under  section  501(e)(2)  of  the 
Internal  Revenue  Code  of  1986. 

(r)  Ambulatory-  surgical  centers.  As 
used  in  section  11288  of  the  Act, 
"remuneration"  does  not  include  any 
payment  that  is  a  return  on  an 
investment  interest,  such  as  a  dividend 
or  interest  income,  made  to  an  investor, 
as  long  as  the  investment  entity  is  a 
certified  ambulatory  surgical  center 
(ASC)  under  part  416  of  this  title,  whose 
operating  and  recovery  room  space  is 
dedicated  exclusively  to  the  ASC. 
patients  referred  to  the  investment 
entity  by  an  investor  are  fully  informed 
of  the  investor's  investment  interest, 
and  all  of  the  applicable  standards  are 
met  within  one  of  the  following  four 
categories — 

(1)  Surgeon-owned  ASCs—lf  all  of  the 
investors  are  general  surgeons  or 
surgeons  engaged  in  the  same  surgical 
specialty,  who  are  in  a  position  to  refer 
patients  directly  to  the  entity  and 
perform  surgery  on  such  referred 
patients;  surgical  group  practices  (as 
defined  in  this  paragraph)  composed 
exclusively  of  such  surgeons;  or 
investors  who  are  not  employed  by  the 
entity  or  by  any  investor,  are  not  in  a 
position  to  provide  items  or  services  to 
the  entity  or  any  of  its  investors,  and  are 
not  in  a  position  to  make  or  influence 
referrals  directly  or  indirectly  to  the 
entity  or  any  of  its  investors,  all  of  the 
following  six  standards  must  be  met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  related  to  the  previous  or 
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oxpected  volume  ot  rcft-rrals,  services 
furnished,  nr  the  imount  of  business 
otherwise  ^-nerated  from  that  investor 
to  the  entity. 

(ii)  At  least  one-third  of  each  surgeon 
investor's  medical  practice  income  from 
all  sources  for  the  previous  fiscal  year 
or  previous  12-month  period  must  be 
deri\  ed  from  the  surgeon's  performance 
of  procedures  (as  defined  in  this 
paragraph) 

(iii)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  anv  investor) 
must  not  loan  funds  to  or  guarantee  a 
loan  for  an  investor  if  the  investor  uses 
anv  part  of  such  loan  to  obtain  the 
investment  interest. 

(iv)  The  amount  of  pavment  to  an 
investor  in  return  for  the  investment 
must  be  directly  proportional  to  the 
amount  of  the  capital  investment 
(inc:luding  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor 

(v)  All  ancillarv  services  for  Federal 
health  care  program  beneficiaries 
performed  at  the  entitv  must  be  directly 
and  integrally  related  to  primary 
procedures  performed  at  the  entity,  and 
none  mav  be  separately  billed  to 
Medicare  or  other  Federal  health  care 
programs. 

(vi)  The  entity  and  any  surgeon 
investors  must  treat  patients  receiving 
medical  benefits  or  assistance  under  any 
Federal  health  care  program  in  a 
n(jndiscnminatorv  manner. 

(2)  Single-Sppc'ialtv  ASCs—U  all  of 
the  investors  are  phvsicians  engaged  in 
the  same  medical  practice  specialty  who 
are  in  a  position  to  refer  patients 
directly  to  the  entity  and  perform 
procedures  on  such  referred  patients; 
group  practices  Us  defined  in  this 
paragraph)  composed  exclusively  of 
such  physicians;  or  investors  who  are 
not  employed  by  the  entity  or  by  any 
investor,  are  not  in  a  position  to  provide 
items  or  services  to  the  entity  or  any  of 
its  investors,  and  are  not  in  a  position 
to  make  or  influence  referrals  directly  or 
indirectly  to  the  entity  or  any  of  its 
investors,  all  of  the  following  six 
standards  must  be  met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  r"l,)tt'(i  tn  the  previous  or 
e\pec:tf'd  \nhim''  of  referrals,  services 
furnished,  or  the  amount  of  business 
otherwise  generated  from  that  investor 
to  the  entitv 

(ii)  At  least  one-third  of  each 
physician  investor's  medical  practice 
inroine  from  all  sources  for  the  previous 
fiscal  year  or  previous  12-month  period 
must  be  derived  from  the  surgeon's 
P"rtormance  of  procedures  (as  defined 
in  this  paragraph). 


(iii)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor) 
must  not  loan  funds  to  or  guarantee  a 
loan  for  an  investor  if  the  investor  uses 
any  part  of  such  loan  to  obtain  the 
investment  interest. 

(iv)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
must  be  directly  proportional  to  the 
amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(v)  All  ancillary  services  for  Federal 
health  care  program  beneficiaries 
performed  at  the  entity  must  be  directly 
and  integrally  related  to  primary 
procedures  performed  at  the  entity,  and 
none  may  be  separately  billed  to 
Medicare  or  other  Federal  health  care 
programs. 

(vi)  The  entity  and  any  physician 
investors  must  treat  patients  receiving 
medical  benefits  or  assistance  under  any 
Federal  health  care  program  in  a 
nondiscriminatory  manner. 

(3)  Multi-Specialty  ASCs—li  all  of  the 
investors  are  physicians  who  are  in  a 
position  to  refer  patients  directly  to  the 
entity  and  perform  procedures  on  such 
referred  patients;  group  practices,  as 
defined  in  this  paragraph,  composed 
exclusively  of  such  physicians;  or 
investors  who  are  not  employed  by  the 
entity  or  by  any  investor,  are  not  in  a 
position  to  provide  items  or  services  to 
the  entity  or  any  of  its  investors,  and  are 
not  in  a  position  to  make  or  influence 
referrals  directly  or  indirectly  to  the 
entitv  or  any  of  its  investors,  all  of  the 
following  seven  standards  must  be 
met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  related  to  the  previous  or 
expected  volume  of  referrals,  services 
furnished,  or  the  amount  of  business 
otherwise  generated  from  that  investor 
to  the  entity. 

(ii)  At  least  one-third  of  each 
physician  investor's  medical  practice 
income  from  all  sources  for  the  previous 
fiscal  year  or  previous  12-month  period 
must  be  derived  from  the  physician's 
performance  of  procedures  (as  defined 
in  this  paragraph). 

(iii)  At  least  one-third  of  the 
procedures  (as  defined  in  this 
paragraph)  performed  by  each  physician 
investor  for  the  previous  fiscal  year  or 
previous  12-month  period  must  be 
performed  at  the  investment  entity, 
(iv)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor) 
must  not  loan  funds  to  or  guarantee  a 
loan  for  an  investor  if  the  investor  uses 


anv  part  of  such  loan  to  obtain  the 
investment  interest. 

(v)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
must  be  directly  proportional  to  the 
amount  nf  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(vi)  All  ancillary  services  for  Federal 
health  care  program  beneficiaries 
performed  at  the  entity  must  be  directly 
and  integrally  related  to  primary 
procedures  performed  at  the  entity,  and 
none  mav  be  separately  billed  to 
Medicare  or  other  Federal  health  care 
programs. 

(vii)  The  entity  and  any  physician 
investors  must  treat  patients  receiving 
medical  benefits  or  assistance  under  any 
F'ederal  health  care  program  in  a 
nondiscriminatory  manner. 

(4)  Hospital/Physician  .45Cs— If  at 
least  one  investor  is  a  hospital,  and  all 
of  the  remaining  investors  are 
phvsicians  who  meet  the  requirements 
of  paragraphs  (r)(l],  (r)(2)  or  (r)(3)  of  this 
section;  group  practices  (as  defined  in 
this  paragraph)  composeB  of  such 
physicians;  surgical  group  practices  (as 
defined  in  this  paragraph);  or  investors 
who  are  not  employed  by  the  entity  or 
bv  any  investor,  are  not  in  a  position  to 
provide  items  or  services  to  the  entity  or 
anv  of  its  investors,  and  are  not  in  a 
position  to  refer  patients  directly  or 
indirectly  to  the  entity  or  any  of  its 
investors,  all  of  the  following  eight 
standards  must  be  met — 

(i)  The  terms  on  which  an  investment 
interest  is  offered  to  an  investor  must 
not  be  related  to  the  previous  or 
expected  volume  of  referrals,  services 
furnished,  or  the  amount  of  business 
otherwise  generated  from  that  investor 
to  the  entity. 

(ii)  The  entity  or  any  investor  (or 
other  individual  or  entity  acting  on 
behalf  of  the  entity  or  any  investor) 
must  not  loan  funds  to  or  guarantee  a 
loan  for  an  investor  if  the  investor  uses 
any  part  of  such  loan  to  obtain  the 
investment  interest. 

(iii)  The  amount  of  payment  to  an 
investor  in  return  for  the  investment 
must  be  directly  proportional  to  the 
amount  of  the  capital  investment 
(including  the  fair  market  value  of  any 
pre-operational  services  rendered)  of 
that  investor. 

(iv)  The  entity  and  any  hospital  or 
physician  investor  must  treat  patients 
receiving  medical  benefits  or  assistance 
under  anv  Federal  health  care  program 
in  a  nondiscriminatory  manner. 

(v)  The  entity  may  not  use  space, 
including,  but  not  limited  to,  operating 
and  recovery  room  space  located  in  or 
owned  by  any  hospital  investor,  unless 
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such  space  is  leased  from  the  hospital 
in  accordance  with  a  lease  that  complies 
with  all  the  standards  of  the  space  rental 
safe  harbor  set  forth  in  paragraph  (b)  of 
this  section;  nor  may  it  use  equipment 
owned  by  or  services  provided  by  the 
hospital  unless  such  equipment  is 
leased  in  accordance  with  a  lease  that 
complies  with  the  equipment  rental  safe 
harbor  set  forth  in  paragraph  (c)  of  this 
section,  and  such  services  are  provided 
in  accordance  with  a  contract  that 
complies  with  the  personal  services  and 
management  contracts  safe  harbor  set 
forth  in  paragraph  (d)  of  this  section. 

(vi)  All  ancillary  services  for  Federal 
health  care  program  beneficiaries 
performed  at  the  entity  must  be  directly 
and  integrally  related  to  primary 
procedures  performed  at  the  entity,  and 
none  may  be  separately  billed  to 
Medicare  or  other  Federal  health  care 
programs. 

(vii)  The  hospital  may  not  include  on 
its  cost  report  or  any  claim  for  payment 
from  a  Federal  health  care  program  any 
costs  associated  with  the  ASC  (unless  " 
such  costs  are  required  to  be  included 
by  a  Federal  health  care  program). 

(viii)  The  hospital  may  not  be  in  a 
position  to  make  or  influence  referrals 
directly  or  indirectly  to  any  investor  or 
the  entity. 


(5)  For  purposes  of  paragraph  (r)  of 
this  section,  procedures  means  any 
procedure  or  procedures  on  the  list  of 
Medicare-covered  procedures  for 
ambulatory  surgical  centers  in 
accordance  with  regulations  issued  by 
the  Department  and  group  practice 
means  a  group  practice  that  meets  all  of 
the  standards  of  paragraph  (p)  of  this 
section.  Surgical  group  practice  means  a 
group  practice  that  meets  all  of  the 
standards  of  paragraph  (p)  of  this 
section  and  is  composed  exclusively  of 
surgeons  who  meet  the  requirements  of 
paragraph  (r){l)  of  this  section. 

(s)  Referral  agreements  for  specialty 
services.  As  used  in  section  1128B  of  the 
Act,  remuneration  does  not  include  any 
exchange  of  value  among  individuals 
and  entities  where  one  party  agrees  to 
refer  a  patient  to  the  other  party  for  the 
provision  of  a  specialty  service  payable 
in  whole  or  in  part  under  Medicare  or 
a  State  health  care  program  in  return  for 
an  agreement  on  the  part  of  the  other 
party  to  refer  that  patient  back  at  a 
mutually  agreed  upon  time  or 
circumstance  as  long  as  the  following 
four  standards  are  met — 

(1)  The  mutually  agreed  upon  time  or 
circumstance  for  referring  the  patient 


back  to  the  originating  individual  or 
entity  is  clinically  appropriate. 

(2)  The  ser\'ice  for  which  the  referral 
is  made  is  not  within  the  medical 
expertise  of  the  referring  individual  or 
entity,  but  is  within  the  special 
expertise  of  the  other  party  receiving  the 
referral. 

(3)  The  parties  receive  no  payment 
from  each  other  for  the  referraland  do 
not  share  or  split  a  global  fee  from  any 
Federal  health  care  program  in 
connection  with  the  referred  patient. 

(4)  Unless  both  parties  belong  to  the 
same  group  practice  as  defined  in 
paragraph  (p)  of  this  section,  the  only 
exchange  of  value  between  the  parties  is 
the  remuneration  the  parties  receive 
directly  from  third-party  payors  or  the 
patient  compensating  the  parties  for  the 
services  they  each  have  furnished  to  the 
patient. 

Dated:  Februan,'  4.  1999. 
June  Gibbs  Brown, 
Inspector  General. 

Approved:  June  9.  1999. 
Donna  E.  Shalala, 
Secretar}'. 
[PR  Doc.  99-29989  Filed  11-18-99;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Solicitation  of  Input  From  Stakeholders 
Regarding  the  Integrated  Research, 
Education,  and  Extension  Competitive 
Grants  Program;  Public  Meeting  and 
Delegation  of  Authority 

agency:  (n'ficf  of  the  Sfcretary, 
Dcpcirtment  of  Agriculture  (USDA). 
ACTION:  Notice  of  public  meeting  and 
delegation  of  authority. 

SUMMARY:  The  Cooperative  State 
Research.  Education,  and  Extension 
Service  (CSREES)  is  creating  a  new 
research,  education,  and  extension 
program  called  the  Integrated  Research. 
Education,  and  Extension  Competitive 
Grants  Program.  By  this  notice,  CSREES 
is  designated  to  act  on  behalf  of  the 
Secretary  of  Agriculture  in  soliciting 
public  comment  from  persons  who  use 
or  conduct  research,  extension,  or 
education  regarding  the  priorities  to  be 
addressed  by  this  new  program  as 
required  under  section  102(a)  and  fb)  of 
the  Agricultural  Research,  Extension, 
and  Education  Reform  Act  of  1998 
(AREER.\). 

DATES:  The  meeting  will  be  held  on 
Thursday.  December  2,  1999,  from  9:00 
a.m.  to  4:00  p  m  Because  of  the 
diversity  of  subjects,  and  to  aid 
participants  in  scheduling  their 
attendance,  the  following  schedule  is 
anticipated: 
9:0O-9:,30  am  —Introduction  to  Section 

406 
9:30-10:45  a.m— Water  Quality 
10:45-12:00  p.m.— Food  Safety 
1:00-2:30  p.m.— Pest  Management 
(Pesticide  Impact  Assessment,  FQPA, 
and  Methyl  Bromide) 
2:30-4:00  p.ra  —Other  Issues  Pertaining 

to  406  Priorities  and  Administration 
ADDRESSES:  The  meeting  will  he  held  in 
room  107A.  Jamie  L.  Whitten  Federal 
Building,  United  States  Department  of 
Agriculture.  12th  and  lefferson  Drive, 
SVV,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  present  oral 
comments  at  this  meeting  are  requested 
to  pre-register  bv  contacting  Ms.  Terri 
loya  at  (202)  401-1761,  bv  fax  at  (202) 
401-1782  or  by  e-mail  to 
tjova@reeusda.gov  Participants  may 
reserve  a  5-minute  comment  period  and 
should  indicate  the  topic  area  for  which 
thev  are  registering.  More  time  may  be 
available,  depending  on  the  number  of 
people  wishing  to  make  a  presentation 
and  the  time  needed  for  questions, 
following  the  presentation  Reservations 
will  be  confirmed  on  a  first-come,  first- 
served  basis.  All  other  attendees  may 
register  at  the  meeting.  Written 


comments  may  also  be  submitted  for  the 
record  at  the  meeting  or  mailed  to  Ms. 
Terri  Joya.  Competitive  Research  Grants 
and  Awards  Management.  USDA/ 
CSREES.  STOP  2240.  1400 
Independence  Avenue,  SW. 
Washington.  DC  20250-2240.  Please 
provide  three  copies  of  the  comments. 
All  comments  must  be  received  by 
Friday,  December  17,  1999.  to  be 
considered.  All  comments  and  the 
official  transcript  of  the  meeting,  when 
it  becomes  available,  will  be  available 
for  review  for  six  months  on  the 
CSREES  web  page.  Participants  who 
require  a  sign  language  interpreter  or 
other  special  accommodations  should 
contact  Ms.  lova  as  directed  above. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

Section  406  of  AREERA  (7  U.S.C. 
7626}  authorized  the  Secretary  of 
Agriculture  to  establish  a  research, 
education,  and  extension  competitive 
grant  program  to  provide  funding  for 
integrated,  multifunctional  agricuhural 
research,  extension,  and  education 
activities.  Subject  to  the  availability  of 
appropriations  to  carry  out  this 
program,  the  Secretary  may  award 
grants  to  colleges  and  universities  (as 
defined  in  section  1404  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3103})  on  a  competitive  basis  for 
integrated  research,  education,  and 
extension  projects.  Grants  shall  be 
awarded  to  address  priorities  in  United 
States  agriculture  that  involve  integrated 
research,  education,  and  extension 
activities  as  determined  by  the  Secretary 
in  consultation  with  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board.  The  Secretary  delegates  the 
authority  to  carry  out  this  program  to 
CSREES. 

CSREES  is  holding  a  public  meeting 
to  obtain  comments  to  use  in  developing 
the  proposed  rule  for  the  new  Integrated 
Research,  Education,  and  Extension 
Competitive  Grants  Program.  The 
meeting  is  open  to  the  public.  Written 
comments  and  suggestions  on  issues 
that  may  be  considered  in  the  meeting 
may  be  submitted  to  the  CSREES  Docket 
Clerk  at  the  address  above. 

Summary  of  Integrated  Activities 

The  Program  will  be  funded  in  fiscal 
year  (FY)  2000  at  $39.541 ,000  for  the 
following  integrated  activities:  Water 
Quality  ($13  million).  Food  Safety  ($15 
million).  Pesticide  Impact  Assessment 
($4,541  million).  Crops  at  Risk  from 
Food  Quality  and  Protection  Act  (FQPA) 
Implementation  ($1  million),  FQPA  Risk 
Mitigation  Program  for  Major  Food  Crop 


Systems  (S4  million),  and  Methyl 
Bromide  Transition  Program  (S2 
million). 

Listed  below  is  subject  area 
information  about  integrated  activities 
that  USDA  may  hind  in  FY  2000: 

Water  Quality— This  program  is 
targeted  to  the  identification  and 
resolution  of  agriculturally-related  water 
qualitv  degradation  and  seeks  the 
development  of  partnerships  to  generate 
and  educate  on  best  watershed 
practices. 

Food  Safety — This  program  provides 
information  for  research,  education,  and 
extension  to  improve  the  safety  of  food 
products  and  to  create  a  public  that  is 
more  informed  about  food  safety  issues. 

Pesticide  Impact  Assessment — This 
program  provides  for  the  most  objective 
and  accurate  data  collection  program  on 
FQPA  issues  which  is  provided  to 
USDA  and  the  Environmental 
Protection  Agency  (EPA)  to  allow  for 
more  informed  regulatory  decision 
making. 

Crops  at  Risk  from  FQPA 
Implementation — This  program  is  an 
intermediate-term  research  and 
extension  program  with  at-risk  cropping 
system  as  the  focal  point.  Development 
of  new  multiple-tactic  Integrated  Pest 
Management  (IPM)  strategies  designed 
to  assist  in  the  transition  period  for 
certain  pesticides  affected  by  the 
implementation  of  the  FQPA  is  a 
potential  goal  of  the  program. 

FQPA  Risk  Mitigation  Program  for 
Major  Food  Crop  Systems — This 
program  will  emphasize  development 
and  implementation  of  new  and 
innovative  pest  management  systems 
designed  to  maintain  the  productivity 
and  profitability  of  major  acreage  crops 
while  meeting  or  exceeding 
environmental  quality  and  human 
health  standards  as  the  FQPA  is 
implemented. 

Methyl  Bromide  Transitions 
Program — This  program  is  designed  to 
support  the  discovery  and 
implementation  of  practical  pest 
management  alternatives  for 
conunodities  affected  by  the  methyl 
bromide  phase-out.  The  program  will 
focus  on  short-  to  medium-term 
solutions  for  commodities  at  risk  using 
either  combinations  of  presently 
available  technologies  or  some  newly 
developed  practices. 

Done  at  Washington.  DC,  this  16  day  of 
November  1999. 
Dan  Glickman, 

Secretan',  Department  of  Agriculture. 
[FR  Doc.  99-30400  Filed  11-17-99:  4:04  pm] 
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274 59826 

275 61226 

279 61226 

18  CFR 

11 62572 

385 62580 

Proposed  Rules: 

35 60390 

141 60140 

385 60140 

19  CFR 

10 61204 

Proposed  Rules: 

12  62618 

24 62619 

101 61232 

141 62135 

20  CFR 

220 62976 


Proposed  Rules: 

220  62996 

322 62135 

718 62997 

722 62997 

725 62997 

726 62997 

727 62997 

21  CFR 

5 59617 

74 62582 

175 60104 

178 62583 

207 63195 

225 63195 

310 62110 

510 63195 

514 63195 

515 63195 

558 63195 

801 59618 

884 62977 

Proposed  Rules: 

101 62746 

20 60143 

600 61045 

606 61045 

607 61045 

610 61045 

630 61045 

640 61045 

660 61045 

801 59695 

24  CFR 

982 59620 

990 61516 

25  CFR 

Proposed  Rules: 

504 61234 

26  CFR 

1  58732,  59139   60342 

61205,  61498 

301  58782,  61498.  61502 

602 61498 

Proposed  Rules: 

1  59139,60395   61236 

26 62997 

28  CFR 

0 58782 

2 59622 

16 61786 

27 58782 

50  59122 

Proposed  Rules: 

16..  60753 

29  CFR 

37 61692 

1917 61504 

1918 61504 

4044     51787 

Proposed  Rules: 

1401 59697 

1952 62138 

2590 62054 

2700 61236 

30  CFR 

934 60654 

948 61506.  61507 


Proposed  Rules: 

946  61805 

31  CFR 

1 62585,  62586 

18 62112 

Oh.  V 60660 

538 58789 

550 58789 

560       58789 

Proposed  Rules: 

1 62620 

32  CFR 

199 60671 

2001 62113 

Proposed  Rules: 

767  63263 

33  CFR 

100 59623 

117      ..    ,59123.  59624.  60672. 

60673   60674,  61206,  61207 

61518.  61519   61520   61521, 

62113 

165  6'051    6'209   62586 

Proposed  Rules: 

Ch   I      63266 

110 60399 

117 61561 

165 63267 

34  CFR 

668 58974. 

59016,59060 

682 58938, 

59016 

685 58938, 

59016 

Proposed  Rules: 

61 1  60632 

36  CFR 

211 60675 

Proposed  Rules: 

5  61563 

13 61563 

Ch.  XI 60753 

1190 62248,62622 

1191 52248,  62622 

37  CFR 

202 62977 

Proposed  Rules: 

1       59701 

201 59140 

39  CFR 

20 60106 

40  CFR 

51 58792 

52 59625,  59629,  59633, 

59635.  59638.  59642.  59644, 
60109.  60343,  60346  60678. 
60681.  60683,  60687,  60688 
61213,  61217.  61522.  61523, 
63206 

62 59648,  60689.  62114. 

62117.  62978 

63 59650  63209 

68 59650 

131 61182 

180     59652.60112.61788 
52588.  52982 
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261 63209 

266 63209 

30C       60121.61526 

Proposed  Rules: 

50 63002 

51 62144 

52 59703,  59704,  59705. 

59706,  60400.  60401.  60759. 

61046.  61051.  61239.  61572. 
63002,  63268,  63271 

55 63271 

62 59718,  62144.  62145 

63 59719 

68 59719 

81 60478 

82 59141 

86 60401 

141 59245 

142 59245 

152 62145 

156 62145 

180 58792 

261 63382 

266 63464 

300 61051 

372 61807 

721  T 63275 

41  CFR 

101 59591 

101-11 60348 

101-43 62146 

102 59591 

102-36 .....62146 

42  CFR 

6'     61218 

409 60122 

410 59379 

411 59379,  60122 

413 60122 

414 59379 

415 59379 

485 59379 

489 60122 

1001 63504.  63518 

Proposed  Rules: 

431  60882 

433 60882 

435  60882 

457 : 60882 


i    Fri(ia\".  ,\n\-Hnit'i(^r   l'^.   TtQq'Rpadp 
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43  CFR 

4"4  58986 

Proposed  Rules: 

1300 61810 

44  CFR 

64 62594,  62596.  62598 

65 60706.  60709 

67        60711 

Proposed  Rules: 

e~  60759 

45  CFR 

Proposed  Rules: 

160 59918 

161 59918 

162 59918 

163 59918 

164 59918 

303    62054 

46  CFR 

10  63213 

■5         63213 

Proposed  Rules: 

2 62018 

30 62018 

31 62018 

52 62018 

61 62018 

71 62018 

90 62018 

9' 62018 

98 62018 

107 62018 

110 62018 

114 62018 

115 62018 

125 62018 

126 62018 

132 62018 

133 62018 

134 62018 

167 62018 

169 62018 

175 62018 

176 62018 

188 62018 

189 62018 

195 62018 

199 62018 


47  CFR 

Cn.  1 61527 

0 60122.60715,  61022 

1 59656,  60122.  60715, 

62119,  63235 

2 60123 

6 63235 

7 63235 

20 59656,60126 

21 60715 

25 61791 

27 60715 

52 62983 

54 60349,  62120 

61 60122 

68 60715 

69 60122,60349 

73 59124,  59655.  60131. 

62123.  63258 

76 60131 

90 59148,  60123,  60715 

95 59656 

101 59663 

P'ODOsed  Rules 

Cr..  > 63277 

1 59719 

15 62159 

18 62159 

20 59719 

43 59719 

73 59147,  59148,  59728. 

60149.  60150.  60151.  61054. 

61239 

3"   59148,  60151 

48  CFR 

201 58908,  63380 

203 62984 

204 61028 

208 61030 

209 - 61028.  62984 

213 58908,  63380 

215 61031 

219 62986,62987 

225 61028,  62984 

226 62987 

242 61028 

247 61028 

249 62984 

251 61030 

1845 62600 


1852 62600 

Proposed  Rules 

2C.  63002 

211 61056 

226 63003 

49  CPR 

"I 61219 

172 61219 

209 62828 

230 62828 

240 60966 

'^^'^  61033 

en.  1 63279 

178 62161 

Ch.  II 59046 

209 59046 

552 60556 

571 60556,  61810.  62622 

585 60556 

595 60556 


5C  CPR 

17 58910 

20 61532 

222 60727 

600 60731 

622 59126.60132 

635 58793 

640 59126 

648 60359,  61220 

660 59129,  62127.  63259 

679 61966.63259 

proposed  Rules 

59149 

17 58934,  59729.  62627. 

62641.  63004 

25 62163 

26 62163 

29 62163 

224 62627 

622 59152,  59153,  60151. 

60402 

648 59156 

654 59153 

660 60402 

679 58796,  59730,  60157 


IV 
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REMINDERS 

The   tems  in  tms  list  were 
editonally  compiled  as  an  aid 
tc  Federal  Register  users. 
inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  NOVEMBER  19. 
1999 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangennes,  and  tangeios 
grown  in — 

Florida,  published  '  '-18-99 
ENERGY  DEPARTMENT 
Assistance  regulations 
Technical  and  adminstrative 
amendments    published 
1 0-20-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous, 
national  emission  standards. 

Hazardous  waste 

combustors,  published  11- 
19-99 
Air  programs,  approval  and 

promulgation,  State  plans 

tor  designated  facilities  and 

pollutants 

Arizona,  published  9-20-99 

Nevada,  published  9-20-99 
Air  quality  implementation 

plans   approval  and 

promulgation    various 

States 

Anzona.  published  9-20-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Health  resources  development: 
Organ  procurement  and 
transplantation  network, 
operation  and 
performance  goals 
published  1 0-20-99 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office. 
Health  and  Human  Services 
Department 

Health  care  orograms,  fraud 
and  abuse 

Health  Insurance  Portability 
and  Accountability  Act — 
Medicare  and  State  health 
care  orograms,  anti- 
kickback  statute  for 
shared  risk 

arrangements   statutory 
exception:  published  11- 
19-99 
Medicare  and  State  health 
care  programs   safe 


harbor  provisions 
clarification;  additional 
safe  harbor  provisions 
establishment  under 
anti-kickback  statute; 
cublishp:)  ^^  19-99 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species; 
Deseret  milk-vetch: 

published  10-20-99 
Devils  River  minnow; 
published  10-20-99 
Pecos  sunflower:  published 
10-20-99 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bell  Helicopter  Textron 
Canada:  published  11-4- 

99 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Perishable  Agncultural 
Commodities  Act, 
implementation: 
Limited  liability  companies; 
recognition  as  legal 
entities;  comments  due  by 
11-24-99;  published  10- 
25-99 
Tobacco  Inspection: 
Flue-cured  tobacco — 
Elimination  of  interference, 
distraction,  and  outside 
influence  on  tobacco 
grading;  comments  due 
by  11-26-99:  published 
9-27-99 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

User  tees. 
Veterinary  services — 
Export  certificate 
endorsements; 
comments  due  by  11- 
22-99;  published  9-23- 
99 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
White  abalone;  comments 
due  by  11-22-99; 
published  9-24-99 

Manne  mammals: 


Incidental  taking — 
U.S.  Navy,  operations  of 
Surveillance  Towed 
Array  Sensor  System 
Low  Frequency  Active 
Sonar;  comments  due 
by  11-22-99.  published 
10-22-99 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR) 

Price  reasonableness  and 
comm.erciality 
determination,  comments 
due  by  11-23-99; 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services:  comments  due 
by  11-22-99;  published  9- 
23-99 
EDUCATION  DEPARTMENT 
Postsecondary  education 
Preparing  Tomorrows 
Teachers  to  Use 
Technology  Program; 
comments  due  by  11-22- 
99    published  10-22-99 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs,  approval  and 
promulgation:  State  plans 
for  designated  facilities  and 
pollutants 

Pennsylvania;  comments 
due  by  11-26-99; 
published  10-27-99 
Air  quality  implementation 
plans; 

Preparation,  adoption   and 
submittal — 

Moto''  vehicle  inspection/ 
maintenance  program 
requirements;  comments 
due  by  11-23-99, 
published  11-16-99 
Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States, 

District  of  Columbia, 
comments  due  by  1 1  -26- 
99;  published  10-27-99 
Hazardous  waste 
Identification  and  listing — 
Chlonnated  aliphatics 
production  wastes; 
comments  due  by  1 1- 
23-99;  published  8-25- 
99 
Pesticides,  tolerances  m  food 
animal  feeds,  and  raw 
agncultural  commodities; 
Spinosad:  comments  due  by 
11-22-99    published  9-23- 
99 
Tebufenozide,  comments 
due  by  11-22-99 
published  9-22-99 
Radiation  protection  programs: 
Yucca  Mountain,  NV; 
environmental  protection 


standards;  comm.ents  due 
bv  11-26-99;  published  8- 
27-99 

Public  heanngs: 
comments  due  by  11- 
26-99;  published  10-1- 
99 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

National  Drug  Control  Policy 
Office 

Freedom  of  Information  Act; 
implementation,  comments 
due  by  11-22-99;  published 
9-22-99 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations,  table 
of  assignments 
Oklahoma:  comments  due 

by  11-26-99;  published 

10-6-99 
Oregon;  comments  due  by 

11-26-99:  published  10-6- 

99 

FEDERAL  TRADE 
COMMISSION 

Pnvacy  Act:  implementation; 
comments  due  by  11-26-99; 
published  10-27-99 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 

Price  reasonableness  and 
commerciality 
determination,  comments 
due  by  11-23-99; 
published  9-24-99 
Recycled  products  and 
environmentally  preferable 
services;  comments  due 
by  11-22-99;  published  9- 
23-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Dietary  supplements,  current 
good  manufacturing 
practice — 

Food  Safety  and  Applied 
Nutrition  Center,  public 
meetings:  comments 
due  by  11-21-99; 
published  9-3-99 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Pnvacy  Act.  implementation: 
comments  due  by  11-26-99; 
published  10-26-99 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Inspector  General  Office. 

Health  and  Human  Services 

Department 

Privacy  Act:  implementation: 

comments  due  by  11-26-99; 

published  10-26-99 
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INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Oklahoma;  comments  due 
by  11-22-99:  published 
10-22-99 

MANAGEMENT  AND 
BUDGET  OFFICE 
Federal  Procurement  Policy 
Office 

Acquisition  regulations: 
Cost  Accounting  Standards 
Board — 
Cost  accounting  practices; 

changes:  meeting: 
comments  due  by  11- 
22-99,  published  10-19- 
99 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 

iFAR): 

Price  reasonableness  and 

commerciality 

determination,  comments 

due  by  1 1  -23-99 

published  9-24-99 
Recycled  products  and 

environmentally  preferable 

services:  comments  due 

by  11-22-99-  published  9- 

23-99 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions 
Corporate  credit  unions: 
comments  due  by  11-26- 
99    published  7-28-99 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Securities 

Repurchase  agreemients  and 
refunded  securities 
treatment  as  acquisition  of 
underlying  secunties, 
comments  due  by  11-23- 
99:  published  9-29-99 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety 
Hudson  River.  NY.  safety 
zone,  comments  due  by 
11-24-99    published  10- 
25-99 

TRANSPORTATION 
DEPARTMENT 

Air  travel:  nondiscnmination  on 
basis  of  disability   and 


federally  assisted  programs 

and  activities: 

Equipment  to  facilitate 
boarding  of  aircraft  by 
individuals  with  disabilities: 
comments  due  by  11-24- 
99:  publish9d  8-26-99 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airvvortn.ness  directives: 
Aerospatiale:  comments  due 

by  11-24-99:  published 

10-25-99 
Airbus;  comments  due  by 

11-26-99:  published  10- 

27-99 

Boeing:  comments  due  by 
11-22-99:  published  10-6- 
99 

Bombardier:  comments  due 
by  11-26-99:  published 
10-27-99 

Bntish  Aerospace: 

comments  due  by  11-26- 

99:  published  10-26-99 
CFE  Co.;  comments  due  by 

11-22-99;  published  9-23- 

99 

Fairchild:  comments  due  by 
11-24-99:  published  9-23- 
99 

Lockheed;  comments  due 
by  11-22-99;  published 
10-6-99 
Pratt  &  Whitney:  comments 
due  by  11-22-99; 
published  9-23-99 
Ropinson  Helicopter  Co.; 
comments  due  by  i1-22- 
99;  published  9-22-99 
Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747-100, 
-100B.  -1008  SUD. 
-200B,  -200C,  -200F. 
and  -300  sehes 
airplanes;  comments 
due  by  11-22-99: 
published  10-8-99 
Class  D  airspace,  comments 
due  by  11-22-99,  published 
9-22-99 

Class  E  arspace,  comments 
due  by  "  ■-26-99    pupiishea 
^j-26-99 

TREASURY  DEPARTMENT 
Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages 
Hard  cider:  comments  Que 
by  11-26-99,  published  9- 
27-99 


TREASURY  DEPARTMENT 
Interna!  Revenue  Service 

Tax-exempt  Donds  issued 
by  State  and  local 
governments:  arbitrage 
restrictions;  comments 
due  by  11-26-99; 
published  8-27-99 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http;// 
www.nara.gov/fedreg. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in    slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
US   Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www  access.gpo.gov/nara/ 
index Jitml   Some  laws  may 
not  yet  be  available, 

H.R.  441/P.L.  106-95 

Nursing  Relief  for 
Disadvantaged  Areas  Act  of 
1999  (Nov    12    1999:  113 

Stat    ^31?' 

H.R.  609/P.L.  106-96 

To  amend  the  Export  Apple 

and  Pear  Act  to  limit  the 

applicability  of  the  Act  to 

apples.  (Nov.  12.  1999:  113 

Stat.  1321) 

H.R.  915/P.L.  106-97 

To  authorize  a  cost  of  living 

adjustment  in  the  pay  of 

administrative  law  judges. 

(Nov,  12,  1999:  113  Stat. 

1322) 

H.R.  974/P.L    106-98 

District  of  Columbia  College 

Access  Act  of  1999  (Nov.  12, 

1999:  113  Stat.  1323) 

H.R.  2303/P.L.  106-99 


HiStC"v    0* 


jSfc 


Child  Care  Center  of  children 
of  Federal  employees  who  are 
not  employees  of  the 
legislative  branch   (Nov   12. 

iggq    ^--^  <;,g,    ,332, 

H.J    Res    54/P.L.  106-101 

Granting  the  consent  of 
Congress  to  the  fyiissouri- 
Nebraska  Boundary  Compact. 
(Nov.  12.  1999;  113  Stat. 
1333) 

S.  900/P.L    10b- 102 

Gramm-Leach-Bliley  Act  (Nov 

12,  1999;  113  Stat.  1338) 

H.R.  348/P.L.  106-103 

To  authorize  the  construction 
of  a  monument  to  honor  those 
who  have  served  the  Nation's 
civil  defense  and  emergency 
management  programs  (Nov. 

13,  1999:  113  Stat    1482) 

H  R    3061 /PL,   -06-104 

To  amend  the  Immigration 
and  Nationality  Act  to  extend 
for  an  additional  2  years  the 
penod  for  admission  of  an 
alien  as  a  nonimmigrant  under 
section  101(a)(15)(S)  of  such 
Act.  and  to  authorize 
appropnations  for  the  refugee 
assistance  program  under 
chapter  2  of  title  IV  of  the 
Immigration  and  Nationality 
Act.  (Nov.  13,  1999:  113  Stat. 
1483) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


Awareness  and  Preservation 

Act  :Nov    12    1999    113  Stat. 
1330 

H.R.  3122/P.L.  106-100 

To  permit  the  enrollment  In 
the  House  of  Representatives 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscnbe,  go  to  www.gsa.gov/ 
archives/publaws-l  html  or 
send  F  "3    •■ 

llstserv@wv/w. gsa.gov  with 
the  following  text  message 

SUBSCRIBE  PUBLAWS-L 

■  Name 

Note;  This  service  is  sthctly 
for  E-mail  notification  of  new 
laws  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Now  Available  Online 

through 

GPO  Access 

A  Sen'ice  of  the  U.S.  Gownuncut  Pmimi^  Office 

Federal  Register 

I  pdatcvl  DaiK  hy  6  a.m.  ET 


Easv,  Convenient, 

frp:e 

Vrcc   [Miblk  connections  to  the  online 
Fcdcr.i!  Re  Jitter  are  available  through  the 
(iPO  \^vcs-  vcn ice 

In  .\HiiKM  >.\c!  ;[:c  World  Wide  Web, 
go  lo  the  Supenntendent  of 
Document^'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

ToouiiKM  u^iul;  telnet, 
(ipen  svv al^acce^^. gpo.gov 
and  login  a-,  jue^t 
(no  pa^^vvord  reqiiiied). 

lo  dial  direct!},  use  com- 
niunicat'.onN  M'ttuare  and 
modem  to  call  (202) 
.^  1  2  - 1  hM  ,  t^  pe  swais,  then 
login  as  guest  (no  password 
requiredj. 


\oi;  mav  also  connect  using  local  WAIS  client  software.  For  further  information, 
woiita^t  the  eiPO  Access  User  Support  Team: 
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